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Mrs. Fran Ulmer April 1, 1987
Re: Recording of Documents Page two

recorded when issued, end had been lost. The present owner of the
property was required to convey a marketable, 1insurable title, which
he could not do without completing the chain of title by the recorda—
tion of the Alaska State Patent. There should never have been rad sed
any objection to the recording of the certified copy.

Very truly yours,

DORIS LOENNIG, P.C.

By:
DORIS LOENNIG

DLrdcm
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March 10, 1987

Honorable Fran Ulmer
State Representative
P. 0. Pox V

Juneau, Alaska 99811

Pear Representative Ulmer:

I received the enclosed memorandum from the Alaska Bar
Association, as | am a member of the Natural Resources Section
Executive Committee of the Bar Association.

I suppoit the language of the attached (proposed) House Bill,
"An Act relating to the recording of documents"™, 1in its entirety.
I wholeheartedly support the bill and the reasoning behind it. *I
urge you to introduce it, and not by request.

If for no other reason, |1 object to the current recording
regulations anc support the proposed bill on the grounds that the
Department of Natural Resources has no business placing
unreasonable and cumbersome limitations c¢cn the public®"s right to
record documents. If it is to be done at all, it should be done
by the legislature through elected representatives and not subject
the right to record documents to the discretionary, often petty
and whimsical "legal™ interpretations of clerks. I have
personally had the experience of the Fairbanks Recording Office
(initially) refusing to record documents that are required by
federal mining claim regulations to be recorded with the recording
district; only after strenuous argument (the clerks adjourned to a
private conference on the matter while 1 waited an hour) was the
document accepted. If the documents had not been recorded, my
clients®™ mining claims could have been declared invalid by the
United States Bureau of Land Management.

Most of my practice consists of representing small miners.
As a group, these people are bright, but have little formal
education; they are literally overwhelmed by the legal and
regulatory climate in which they are struggling to survive. As a
user group, | would wager that miners use Alaska®"s recording



Hughes Thorsness Gantt Powell & Brundin
ATTORNEYS AT LAH

Honorable Fran Ulmer
March 10, 1987
Page 2

il
offices more than any other single group of people. They co so
for a very good reason: they must annually file documents with
recording offices to preserve their possessory rights, upon pain
of losing the claims to ri”al claimants or the government.

Unlike persons w shing to record documents who are seeking to
place themselves prior in time to the interest of another party,
the failure to timely record a document for a miner cces not
simply place that miner®s interest 1in a position subordinate co
someone who has filed ahead of him. Instead, the failure to
timely file various mining documents can, and ujuall * does, result
in a total lass of the miner"s rights- e.g., b\ an administrative
declaration from 3LM to the fictional effect tfat their clainms
iave been "abandoned™. This abandonment penal y has been
sustained as lawful by the United States Supre: e Court recently
and ELM may t2ke such action, despite abundant evidence that the
miner cic not intend to abandon the claim.

As a group, miners stand to lose mo.e than any other group
unde: these current recording regulations, because miners
typically wait until near the annual deadlines to file their
documents. At that time, should a clerk narrowly cr adversely
interpret any one of the host of regulatory obstacles to recording
with which DNF is now armed, it will be too late for the miner to
correct the situation; 1in many 1instances, the miner will simply
lose his rights. Often, the failure to record cannot be cured by
filing another mining claim location certificate, because the
ground upon which the claim was located 1is now in one of Alaska“"s
many ?ational parks cr other areas now closed to mineral entry.

Long before there were recorder®s offices, there were mining
districts. Each mining district (many of which were established
shortly after acquisition of Alaska from Russia) had a district
recorder, whose job was almost exclusively to accept mining clainm
reccrcations. It is sad and ironic that State of Alaska recorders
offices, which succeeded to the duties of mining district
recorders, now seek to limit the public®s right tc record.

Finally, 1 will conclude by suggesting that seme teeth be
placed in the bill proposed; otherwise, even though the intention
of the legislation 1is clear, it coulc still be frustrated, without

penalty, by State employees. You are probably aware cf the fact
t. at seme Alaska statutes provide for penalties to ce assessed
against an employee who violates the statute. For example, 1

believe there is a statutory prohibition against Department cf
Revenue employees divulging confidential information accut
taxpayers; penalties are provided for releasing the tr.fermaeicn.
I can say from personal experience that this penalty prevision :s
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terribly (effective, because 1 have sought to obtain seemingly
unrelated and harmless information and the Attorney General-®s
Office has always advised the employee tc err on the side of
caution by refusing to release it. The fear of this penalty 1is so
great that I have even had cases wherein the Attorney General gave
this same advice, even though the information was requested
pursuant to a lawfully 1issued subpoena (I was able to obtain the
information, but only after persuading the taxpayer tc authorize
its release).

Thus, assuming a reasonable definiticn of "wrongful refusal
to record” could be arrived at, 1 respectfully submit that
penalties should be provided for under those circumstances- which
penalties should include all losses proximately caused by the
wrongful refusal- e.g., the loss of mining claims orlether
valuable property rignts.

T.his 1s net a matter 1involving a particularly crusty,
obstructionist clerk 1in one recording district; this 1is a matter
of paramount 1importance and is of state-wide concern.

One last note; my opinions in this letter are conveyed to you
fAom me as an 1individual, and they do not necessarily constitute
the opinions of the Alaska Bar Association nor of Hughes,
Thorsness, Gantz, Powell & Erundin.

Very truly yours,

HUGHES, THORSNESS, GANTZ,
« POWELL & BRUNDIN

By:

JNE/mt
279 31
cc; Linda Nordstrand, Alaska Bar Association

OLE Director
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March 4, 1987

Honorable Fran Ulmer
Representative District 413
State House of Representatives
1\0. Box V

Juneau, Alaska 99811

Re: Amendments to Recording Statute AS 84.15
My File G-1579
Dear Representative Ulmer:

Thank you for having our bill drafted. It seems to cover all the bases.
I am not certain my schedule will allow me to attend Friday's bar luncheon. As
a cor-.mittee member | certainly hope that you will get a bill in as quickly as
prihsiblc. | keep hcarinc horror stories. Fred Baxter is currently having a
problem netting a certified copy of a court order from Anchorage recorded down
here. The reason for refusal: "It is not an original.” Can you believe this?

Very truly yours,
- H
DOUGLAS L. GREGG
DLG
cc: Fred J. Baxter, Esq.

Larry Weeks, Esq.
James E. Fisher, Esq.



JUNEAU B AR ASSOCIATTION

6645 N. Douglas Highway
Juneau, Alaska

January 7, 1987

Honorable Jim Duncan
State Senator

State Capitol

P.0O. Box V

Juneau, Alaska 99811

"onorable Fran Ulmer
State Representative
State Capitol

P.0. Box V

Juneau, Alaska 99811

Honorable Bill Hudson
State Representative

P.0O. Box V

Juneau, Alaska 99811

Re: Amendments to AS 44.37.025 (Recording Documents);

Dear Juneau Legislative Delegation:

There is a need for new legislation to correct a serious
problem with recording documents in Alaska. In recognition of
that difficulty, the Juneau Bar Association, at its regular
meeting on December 5, 1986, adopted the recommendation of its
Committee on the Office of the Recorder, copy enclosed. The
committee was formed as the result of numerous complaints about
the many new restrictions on the right to record documents that
were imposed through the rule-making power of the Department of
Natural Resources, which has jurisdiction over the Office of the

Recorder.

In addition to amending existing legislation, we are
requesting that new regulations be adopted by DNR. However. we
request that a bill be drafted to provide guidelines restricting
future rule-making power to those matters of legitimate concern
to the Office of the Recorder. Such an amendment to the statute
should make it clear that the public has a right to record leg.il
documents and that the Office of the Recorder i3 not to judge the
internal legal integrity of documents but 3imply to record them



if they meet certain minimum requirements.

As to the rule-making power of the department. SiX
recommendations are contained within the committee ™ report.
However, the department might well consider several other changes
in its current rt_aulations. The committee restricted itself to
the most obvious areas of needed change. The regulations could
be further amended to provide that the Recorder may not refuse to
record or file a document because:

it lacks a title reflecting its overall con"ent;
it does not contain a "return to" address;

- the 1individual who 1incurred an assessment 1is not named (even
though the property against which “he assessment 1is placed
is described and the party claiming the assessment is

identified).

The Juneau Bar Association 1is not opposed to all reaulation

of the right to record. The new regulations are, however,
onerous. More 1importantly, they are constituting a substantial
restriction on the right to place a document on the record as
public notice. Many times a document serves that purpose even
though the document could admittedly be improved 1in its context
and could be more complete than it 1is. But the right to record
and create the public notice for the protection of parties 1is of
paramount importance. Perfection 1in legal documents is desirable
but many people making use of the Recorder ™ Office are not
lawyers or skilled title examiners. Failure to successfully

record can have dire results when intervening filings place a
party in a secondary position.

Wewill appreciate your assistance 1in correcting the problenm
through the amendment of AS 44.37.025 to insure that future
regulations will not contravene public policy. Thank you for

your cooperation 1in this matter.

Very sincerely yours,

James E. Fisher, President
Juneau Bar Association

ENCL



REPORT OF COMMITTEE.ON OFFICE. OF THE_RECORDER

The Committee met on Auaust 22nd. The work of the Committee
was assianed to its members. Larry Weeks. Fred J. Baxter. and
Doualas Greaa. Bruce Hansen of Title Insurance Aoency was invited
to attend that meeting as an ex-officio member. He was requested
to make 1inquiries of other title companies in an effort to obtain
their viewpoints on the current cifficulcies in reccrdino
documents in Alaska. Fred Baxter spent some time outlining the
essentials of a hvoothetical complaint for damages. Larry Weeks
exDlored the question whether the Office of the Recorder can.
under the lanquaoe of the statute reouiring him to record
instruments, refuse to record in reliance on the new
requlations. Fred concluded that a person suffering damages by
reason of the recorder®"s refusal to record an instrument could
fri.ne a good cause of action 1in many instances. Larry concluded
that there would be a good chance, in a declaratory judgment
action, to secure a judgment invalidating many of the regulations

in question.

Your chairman met with Mr. Hansen on November 7th. at which
time Mr. Hansen had received and conoiled the results of an
informal doll conducted among title insurance offices throughout
the state. There were over 35 written responses (some did not
answer every question.) Mr. Hansen had posed 15 questions 1in the

poll. A simDle "ves" or "no" was solicited to these questions.



The top of the coil asked whether the recipient felt that the
Recorder should refuse to record or file a document when the
document had certain attributes. These attributes were described
in the 15 questions he selected. {Poll and results annexed.)

There was near unanimity on several of the 15 items, with a more

or less equal division of other 1items. Comments of respondents
are omitted from this report. Several respondents sent letters
Draising Mr. Hansen for taking a personal hand in the

difficulty.

A summary of the Doll results shows oenernl dissatisfaction
with the system currently being employed by the Recorder in

rejecting documents offered for recording.

Your committee®"s proposed amendments to the statute would
help ensure that whennew rules and regulationsare adopted they
will be circumscribed in such manner as to prevent unreasonable

Or unnecessary restrictions.

The Committee aarees that there is a need for modification
in the existina regulations entirely aoart from our proposed
amendment to AS 44.37.025 which arnnts rule makina power to the
Department of Natural Resources. It may adoDt regulations "
prer_.cribina the records to be maintained and the instruments to

be recorded.™ The statute currently lacks any restrictions or

guidelines as to the scope of that power. An amendment would



helD ensure that over-zealous rule-makina will not 1in the future
impair the abilitv of the public to make reasonable use of the

Recorders® Offices.

Such an amendment to the statute could articulate a public

policy. For exanole, it might state somethina along these lines:

PREAMBLE . The Legislature recognizes and therefore finds as

follows:

1. The recording of legal documents of the kind
customarily recorded throuahout the United States is

an essential State Tfunction.

2. The time and place that a document was placed of
record may well be more im.Dortant than the underlyinc
sufficiency of that docum;nt from a strictlyv legal

standDoint.

3. The Recorder®s Office exists primarily for the benefit

and convenience of the general Dublic.

4. Commercial institutions, the business community,
banks, and private individuals cannot safely function
without the protections afforded by the richt to give
oublir notice through the ability to record their

legal documents.



BE IT ENACTED etc. etc. . . . that public oolicy
of this State 1is declared as follows: to maintain a
convenient means of reaulnrly rocording lcanl documents
and to obtain information concerning existing recorded
documents. In the making of rules and regulations to
facilitate the legitimate administrative needs of the
various recording offices, reasonable doubts shall be
resolved in favor of recording rather than of
rejection. The Recorder shall not make judgments as to
the legality of the contents of any document offered
for recordina. Nevertheless, the Department of Natural
Resources shall adopt such rules and regulations as it
requires to control indiscriminate filings of documents
that do not meet certain minimum reauirements. These
regulations may 1include but shall not be limited to the
requirement for a legal description, 1if needed, names
of parties, capacity of oarties, legibility and other
such reasonably reouired information to assure that the
Recorder ™ Office functions 1in a manner consistent with
the needs of the citizens of this state.

The foregoing suggestions for a statutory change to control
the rule-making authority of DNR 1is one suggestion. The second
is that a rrquest be made to DNR for proposed new amendments to
the existing provisions contained in the Alaska Administrative
Code relative to recording. Your Comnittee recommends that at

least the following amendments be specifically requested of DNR:

1. All documents valid at the time they were made shall be
recorded, notwithstanding that they may not meet the
requirements contained in later-adopted rules and

regulations.

A document: shall not be rejected on the ground that it

serves more than a single purpose nor shall it be required

that a document be recorded separately for each of the



various curi"oscs for which it may aooear to stand. (This
shall not preclude the multiple recording by the offering

party of a document which has several ourposes.)

A document which makes reference to an attached exhibit
shall not be rejected on the ground that the exhibit dees

not contain a label.

A document shall not be rejected on the around that it
lacks the recording information contained in another

document that 1is beina amended by the one beina offered.

An official certified document from any Governmental office

in this state or a sister state shall not be reacted on

the ground that it is not the original provided it 1is

legible.

A document shall not be rejected on the ground that it does
not specify the name of the recording district provided
that that information 1is given to the Recorder by the
oerson offering the document. or such information is
contained in a cover letter accompanying the document.
(The information so received by the Recorder may be noted
by the Recorder elsewhere on the document for future

reference.)



CONCLUSION

It is recognized that many of the existing regulations may
be desirable in the abstract. However, uncompromising loyalty to
multiple details, often of questionable importance, result in the
rejection of instruments and consequent delays 1in giving notice,
ouch delays can have disastrous results. All persons who are
drawing legal instruments and submitting them for recording are
not attorneys or title companies. The public®s right to record

ought to be paranount.

DATED: December 5, 1986.

Respectfully submitted,
Douglas L. Gregg
Larry Weeks

Fred J. Baxter



Do you feel that the recorder should refuse to record or file a docunent beca
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COMMENTS.

Lacks trustee name on deed of trust.

Lacks real property description.

Lacks a title reflecting its overall content.
Document not executed entirely in English.

Lacks the recording information of the original docucent being anendt
corrected, extended, codified, or released.

Document is larger than 8 1/2 by 14 inches.

Docunent must state in vhat capacity the signatory executed the dccu:
individually, as attorney-in-fact, partner, corporate office, execute
administrator, guardian or trustee.

Lacks the name cf the recording district in which it is to be records
Lacks reference to attached exhibit/Exhibit not clearly labeled.

Lacks attached exhibit when reference is made to such.

An original, recordable document may not be accepted as an attachment
another document. .

The document serves more than one purpose. Recording fee is charged
separately for each purpose.

Does not nano person against whom assessment is placed.

Docunent is valid instrument executed prior to effective date of
regulations but dees not conform to current regulations.
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Mr. President:

Resources Committee considered CSHB 327 (FIN)

penalties for violating the Alaska Historic Preservation Act; efd

and recommended

[ Jreplace with CS )[] same title
[ Jor adopt CS DI new title

[ ]Jattached amendment(s) and
] do pass

] do not pass

] no~recommendation
VK*"individual recommendations

] further referral to

] letter of intent adopted
Committee [ ] attached or [ tf adopted fiscal note(s)
L 1 new ] updated or [ 1 previous
[V] zero [ 1 fiscal impact

DO PASS OTHER RECOMMENDATIONS



Alaska State Legislature

Representative Mike Davis District 19
P.0. Box V Interim Office

Juncju, Alaska 99811 P.O. Box 81435

(907) 465-4930/4941 Fairbanks, Alaska 99708

(907) 456-8161

MEMORANDUM
TO: Members of Senate Resources Committee
FROM: Rep. Mike Davi
(h
DATE: April 22, 1988
RE: HB 327: An Act relating to penalties for violating

the Alaska Historical Preservation act; and
providing for an effective date.

The Alaska Historic Preservation Act protects historic,
prehistoric and archeological resources, 1including deposits,
structures, ruins, sites, buildings, graves, artifacts,
fossils, or other objects of antiquity which provide
information pertaining to the historical or prehistorical
culture of the people in the state as well as the state"s
natural history. This protection exists only on state land.
The act does not pertain to federal or private land. HB 327
provides a higher level of protection for historical resources
bv increasing the penalties for violating the act.

Alaska has an unusually rich and largely undisturbed

reserve of historic objects. These resources are often sought
by collectors undeterred by current penalties or the need to
preserve these objects for the public good. It is no

exaggeration that ivory and bone tools used by Eskimos, great
wood carvings of the Tlingits, dinosaur bones found on the
North Slope and World War 11 relics strewn around the state
and across the Aleutians are priceless.

Current law provides penalties of a $1,000 fine, six
months imprisonment or both for violating the act- penalties
inadequate to protect the state®"s historical resources. HB
327 would increase the criminal penalties for violation of
existing law to those of a Class A misdemeanor, no more than a
$5,000 fine, one year imprisonment, and adds civil penalties
of up to $100,000.

Passage of HB 327 would provide an effective deterrent
against unauthorized destruction or theft of historic objects
protected by the Alaska Historic Preservation Act on state
lands and would heighten awareness among Alaskans and visitors
of the value of these unique and diverse resources.



No. 2

STATE OF ALASKA BILLversion CSHB 327 (FIN)
1988 LEGISLATIVE SESSION publishdatelHQL'PE 1/29/88
DtntlrcT FISCAL NOTE
REQUEST:

Revision D ate: :
Title: "An Act relating to penalties for

violating Che Alaska Historic Preservation Actr
Sponsor: .Representative Davjs & Kopenen Components :

AgencyAffected: Deoc. of Corrections

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND dtSTRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 u = u u
REVENUE 0 0 0 0 0 0

FUNDTNG: (Thousands of DoUan)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL n n ft 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Atuch aseparate page if necessary)
This legislation would have minimal impact on the Department of Corrections,

Prepared by: Susan Knighton Phone:, 465-3376
Division : Dtreccor of Administrative Services - ssrinsnssseE
Approved by Commissioner: Susan Hum phrev-Bamect Date:

Agency : Department of Corrections

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of



STATE OF ALASKA
1988 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:

Revision Daw: 05/17/87

Title: An act relating to penalties
for violating the AHPA

Sponsor:# Oavis. Kooonen
Requestor House Judiciary

NO. 1

BILL VERSION : HB 327
PUBLISHDATE: HOUSE 1/18/88

Agency Affected: Natural Resources

BRU:

Parks and Recreational
Management

Components: Historic Resource

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 88 FY 89

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0-

CAPITAL [

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL -0- g

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :

(At ch a separate page if necessity)

FY 90

Management

FY 91 FYy 92 FY 93
-0- -0- -0-
-0- -0- , -0-

Because HB 327 is an upgrade in existing penalties, there should be no
additional costs incurred by the Department of Natural Resources.

Lawrence Ostrovsky”™ Special Assistant

Prepared b y :
Division : ComnUssioncrVg Offifce

Approved by ComnéilsSiomea: A gp— -

Agency: Department of Natu/al Resources

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(iei)

Phon=:J "L »21
Date:  °.1/.1V 68.

Date: Ool/lfr/88

page. J-or-L



STEVE COWPER, GOVERNOR

REfFARTMEAT OF NATURAL RESOURCES 400 WILLOUGHBY AVE.

JUNEAU, ALASKA 99301-1796
PHONE: (907) 465-2400

OFFICE OF THE COMMISSIONER

January 14, 1988

The Honorable John Sund

Chairman, House Judiciary Committee
State House of Representatives

P.0O. Bor V

Juneau, Alaska 99811

Dear Representative Sund:

Subject: HB 327 relating to penalties for violating
the Alaska Historic Preservation Act.

Background

HB 327 increases criminal penalties for appropriating,
destroying or otherwise harming any historic, prehistoric or
archeological resources of the state. HB 327 provides that
violations will be a Class A misdemeanor and provides for a
civil penalty of up to $100,000.

Introduction of a civil penalty will provide a substantial
monetary deterrent which does not exist under present law,
as archeological artifacts and items such as historic
aircraft parts often have substantial monetary value.

Recommendation

The Department of Natural Resources supports HB 327 and
recommends its passage out of the House Judiciary Committee.

"sincerely,

yudith M. Brady
Commissioner

cc: Rod Swope
Bob Evans
Bill Sponsors
Committee Members
Department of Law



§ 41.35.200 Public Resources § 41.35.230

vices of experts and other persons who may be needed. (§ 1ch 130 SLA
1971)

Sec. 41.35.200. Unlawful acts, (a) A person may not appropriate,
excavate, remove, injure, or destroy, without a permit from the com-
missioner, any historic, prehistoric or archeological resources of the
state.

(b) A person may not possess, sell, buy or transport within the state,
or offer to sell, buy or transport within the state, historic, prehistoric
or archeological resources taken or acquired in violation of this section
or 16 U.S.C. 433.

(c) A person may not unlawfully destroy, mutilate, deface, injure,
remove or excavate a gravesite or a tomb, monument, gravestone or
other structure or object at a gravesite, even though the gravesite
appears to be abandoned, lost or neglected.

(d) An historic, prehistoric or archeological resource which is taken
in violation of this section shall be seized by any person designated in
AS 41.35.220 wherever found and at any time. Objects seized may be
disposed of as the commissioner determines by deposit in the proper
public depository. (8 1 ch 130 SLA 1971; am § 8 ch 112 SLA 1974)

Sec. 41.35.210. Penalties. A person who violates a provision of this
chapter is guilty of a misdemeanor, and upon conviction is punishable
by a fine of $1,000, or by imprisonment for not more than six months,
or by both. (§ I ch 130 SLA 1971)

Sec. 41.35.220. Enforcement authority. The following persons
are peace officers of the state and shall enforce this chapter:

(1) an employee of the department authorized by the commissioner;

(2) a peace officer in the state;

(3) any other person authorized by the commissioner. (8 1 ch 130
SLA 1971)

Cross references. — For definition of
"peace officer," sec AS 01.10.08016).

Sec. 41.35.230. Definitions. In this chapter, unless the context
otherwise requires,

(1) "commissioner” means the commissioner of natural resources;
(2) "committee" means the Historic Sites Advisory Committee;
(3) "department” means the Department of Natural Resources;

(4) "historic, prehistoric and archeological resources” includes
deposits, structures, ruins, sites, buildings, graves, artifacts, fossils, or
other objects of antiquity which provide information pertaining to the
historical or prchistoricnl culture of people in the state as well as to the
natural history of the state. tS 1ch 130 SLA 1971)

119



MEMORANDUM State of Alaska

Department of Natural Resources, Division of Parks and Outdoor Recreation

T0: Tan Moyer
Legislative Aide
Representative Davis®™ Office
Alaska State Legislature

FROM: Judith E. Bittner REP: Changes to
Chief, Office of History & Archaeology ACC.11.16  APR 2 4,)YG

Department of Natural Resources

The Alaska Historic Preservation Act, (AS 41.35.010) formulates as state law
the preservation and protection of Alaska®s historic, prehistoric and
archaeological resources from loss, desecration and destruction. Title 11,

Chapter 16 of the Alaska Administrative Code, establishes implementing
regulations to deal with jurisdiction, title to collected items, the permit—
ting process, reports, etc. related to these resources. e

It is unlawful for a person to appropriate, excavate, remove, injure, or
destroy without a permit from the Commissioner, any historic, prehistoric or
archaeological resources of the state. There is, quite properly, a broad
definition given to "historic, prehistoric and archaeological resources”

under 41.35.230 ("deposits, structures, ruins, sites, buildings, graves,

artifacts, fossils, or other objects of antiquity which provide information
pertaining to the historical or prehistorical culture of people in ths state
as well as to the natural history of the state.") Penalties are establis—
hed under Section 41.35.200 for possessing, selling, buying or transporting
within the state, or offering to sell, buy or transport within the state,

historic, prehistoric or archaeological resources taken or acquired 1in
violation of this section. Violators are guilty of a misdemeanor and, upon
conviction, are punishahle by a fine of $1,000, or by imprisionment for not
more than six months, or by both. (AS 41.35.210)

I am certain that aircraft and parts thereof are adequately covered under AS
41.35.230. Alaskan historic aircraft have been accorded recognition as
historic artifacts and/or objects of antiquity by the Governor®s Historic
Sites Advisory Committee (established under AS 41.35.110) in nominations to
the Natiorul Register of Historic Plaoes and by award of grants to recover
rare, endangered aircraft. | would suggest that changes should not be made
to Section 11.16.110, a portion of the Implementing regulations that define
administrative responsibility for historic sites as, being_within.._.the_Divi-
sion of Parks. and_Outdpor_Recreation. .."Any changes in State law should, ;
more appropriately, be made to AS 41.35.200. Mr..Long"s efforts are in the
right direction; as State Historic Preservation Offioer I would support
efforts-to increase the penalty for j/iolation of-4U5.200 froma misdemea—
nor to a felony. J- —~

MOYER. REP
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Protecting the heritage
of aviation in Alaska *

Wc are losing part of our aviation
and state heritage. Artifacts of
Alaska's aviation history are con-
tinually scavenged by Outside pri-
vate interests. It’s unfortunate, but
aviation artifacts have become
something of value.

Three public, nonprofit organiza-
tions are concerned with keeping
Alaska's aviation heritage in Alas-
ka. They are the Museum of Alaska
Transportation and Industry in
Palmer, The Alaskan Historical
Aircraft Society in Anchorage, and
the Interior and Arctic Alaska
Aceronautical Foundation in Fair-
banks.

Other organizations also are con-
cerned with recovery of historic
aircraft, but their efforts arc struc-
tured to private use or gain.

The United Sutes Historical Air-
craft Preservation Museum, with
Paul A. Fox as p-csident. has inter-
fered considerably with other
legitimate recovery and preserva-
tion efforts.

Fox issued public notices.claim-
ing ownership to all downed" milit-
ary aircraft that were no longer
claimed by the military. He then
issued threats of legal action
against any otherorganizat.'on that
tried to salvage these aircraiN The
notice was published the the .Vest-
ern Flyer, a Tacoma. Wash., avia-
tion newspaper.

Fox's claim was denied by The
U.S. Department of the Interior,
which wrote, “We have reviewed
those public notices and find them
legally insufficient to establish any
claim of ownership to the downed
aircraft. Under any interpretation
of applicable law. mere publicatiun
of claimed ownership is not suffi-
cient to establish ownership of
downed aircraft. Consequently, wc
are of the opinion that public
notices may simply be ignored as
leg -Ily innocuous.”

Inc problems have not stopped
with the Department of Interior’s
dcci don. Seven Curtis P-tO crash
si:i havchbeenscavenged inrecent
mi. tlis: thcNomcsitcwasallcged-
lv picked over by a member of
Fun's organization.

The P-AOisa World War Il fighler
that was staged in Alaska during
the war years. Like most WWII
fighters, the P-to isa rare airplane,
win (li ahuut Stoo.ooo in flying condi-
tion The destination of its rceu*
vei i-tl parts is Texas, not Alaska

Site locations include federal.
Native lands and land stiil in quex.
lei:. Al.'sk.i's state Department
\ d IN'" am e and tile I'S

“We are investigating tthe theft
or trespass| because two wrecks
were on federal land.” said Larry
Hood, an agent with the USFWS.
The fine is S250 to $500. A wrecked
P-»0 is worth over $100,000.

"It’s a big question of ownership
after the fines have been paid.”
Hood said. The state and the three
legitimate aircraft museum orga-
nizations are trying to have the P-10'
seized and kept in Alaska. There;
are enough parts to make three;
complete restored aircraft. They <
would become part of the air!
museum displays in Fairbanks.!
Palmer, and Anchorage.

Paul Chattey. who represents the j
Department of Natural Resources'J
Office of History and Archeology, is j
among those who'd like to sec more!
cooperation among the various prc-
serration groups.

"Wc arc concerned with aircraftf'
that arc covered by the Alaska His-
toric Preservation Act." Chattey |
said. "But that only applies to air- {
craft on state land. At the moment j
we need the cooperation of'all;
groups, like the ITAAAF. the;
museum in Palmer, and the Alas-!
kan Historical Aircraft Society, j !
e "Qur position isthis: Ifthose P-tliJ
parts arc seized, they would bp m
moved to storage at Palmer—and j
used for all Alaskans." jl

The Palmer museum has con-1
tactcd U.S. Sen. Ted Stevens for j
help in seizing and keeping these J
aircraft in Alaska. The IAAAF and »
the AHAS support these efforts;- i
and encourage people to express j
their views to Sen. Stevens. Local’ |
ly. Rep. Mike Davis also is working ;
to assist the cffurt.

It looks grim concerning savin?
the P-Uls. Most of the salvaged
parts are presently stored at i'n
jlaska and L'mnak Island. This ;
"Gold Ituxh" on irreplaceable his-
torie ail craft has gut lobe slopped.
If nut stopped, nothing will remain .
for cdui‘aiioiial ami exhibit value !

[



ALASKA HASIQfUCAbrarud-ffftANSPORTATION MUSEUM~i&

Box 920 <« Palmer. Alaska 99645 « Tel: (907) 745-4493

Honorable Ted Stevens
United States Senator
147 Russell Office Building
Washington, D.C. 20510
11/14/85

Dear Senator Stevens,

We need your help!l!! We have been working with the State
of Alaska office of History and Archeology, the Governors
Office, The Army Corps of Engineers and aviation historical
groups across Alaska to formulate and expidite a rational
plan for the assessment, recovery and exhibit placement, in
Alaska, of World War Il aircraft wrecks.

It has been a difficult process, but substantial progress
has been made. The Governor of Alaska requested a plan
dealing with the W.W. Il aircraft recovery and exhibit from
a coallition of groups in October of this.year and the plan
was produced and submitted on time. In cooperation with the
mentioned state or federal agencies 1initially the coallition
of non profit groups included this museum, os an established
" physical " museum facility i Palmer, the Alaskan
Aviation Committee of Anchorage and has expanded to include
the Interior Alaska and Arctic Aeronautical Foundation of
Fairbanks, which at this time is developing an aviation
collection within the Gold Dome at Alaskaland.

At this critical time when we are getting an " Alaskans
for Alaska " effort well underway a potentially major
disaster is in the making. A combined group of in state and
" outside " salvors has gone to both Unalaska and Utr.nak

Islands and gathered up the remains of at least seven P-40
W.Ww.1l fighter aircraft for shipment to the Lower 40 states.
This 1involves federal 1lands and has been done without the
necessary federal permits which should have been obtained
from the U.S. Fish and Wildlife Service. It is also the
second violation by the same group within several months
as similar violations recently occurred on Amchitka Island
and were documented by the U.S. Fish and Wildlife Service.
Our concern arises from the fact that the U.S. Fish and
Wildlife Service has been forming a position on this
particular 1instance which maintains that the violators will
be fined ( $250 ) for their trespass, but that they can have
these historically important aircraft!!! For vyour
information a rock bottom price for a flyable P-40 at this
time 1is in the range of $400,000. As useful parts alone the
assembled wrecks represent, we estimate , a figure
substantially in excess of $400,000. Mot a bad return for a
couple of $250 fines!!!



Pec Dave Olson of the U.S. Fish and Wildlife Office 1in
Anchorage his agency 1is about to claim ownership of all
other documented wrecks on their lands, but as these
particular wrecks have been moved it would be difficult to
prove ownership.

This 1is an indefensible position!! We have photographs of
the wrecks in question as they were 1in place on federal
lan*® and this documentation has existed for years ,these
wre were included 1in our plan which was requested by the
Governor of Alaska and the helicopter pilot in Dutch Harbor
who actually airlifted these wrecks for the salvors has
pointed out the origin points to Alaska State Troopers.

Is the U.S. Fish and Wildlife Service acting 1in an
ethical, professional and non biased manner on this issue??
We believe not particularly when their past performance
, please see the enclosed information, indicates that at
least some U.S. Fish and Wildlife personnel 1in Alaska seem
to have played favorites with Lower 48 collectors 1in the
past. An Alaskan group 1long on the field definitely came out
second best to the Confederate Airforce, 1in Texas. Does
perhaps someone or a number of people in Alaskas U.S. Fish
and Wildlife Service have a vested interest 1in the outside
sale of these materials? Perhaps this question should also”
be examined.

What we want at this time 1is your help 1in stopping the
drain of historical materials from Alaska which in turn will
help us get in place an Alaskan system for dealing with
these materials. We want the authority for collection or
disposal of W.W.Il aircraft , or any important aviation
materials, on federal lands to be turned over to the State
of Alaska Office of History and Archeology. At this moment
we specifically want authority for the P-40s in question to
be turned over to the State of Alaska Office of History and
Archeology. That agency can then 1in turn work with our
museum and its allied preservation groups to insure quality
exhibits within Alaska and perhaps a funding base, via sales
of aviation materials deemed surplus, Cor other important
aviation history preservation activities.

We have 1included a letter we wrote to another historical
group recently as part of our effort to include Alaskan
interests in the current Army Corps of Engineers
Aleutions/W_W._.11 cleanup 1impact study. It should clearly
illustrate our position on historical aviation preservation
in Alaska.

In closing 1 would like :o add that after a great deal of
effort and real pain on the part of Alaskans the proposed
U.S. Fish and Wildlife stand on the P-40s in question will
set a precedent which will virtually open Alaska up to a
salvors "Gold Rush™. Irreplaceable historical aircraft
remains of high educational and exhibit value , worth
virtually millions of dollars , will disappear and what will
be left for our people, our children?

Please contact us for whatever additional information you

might need.

Sincer

John Co
Director



THE ALASKAN
HISTOR%%E%WCRAFT

2397 East 47th Court
Anchorage, Alaska 99507
907.276-1807

June 7, 1979

Dear Sir:

The Alaskan Historical Aircraft Society would like to ardently
protest the occurance of a situation and the conduct of certain
federal agencies. During April and May a group of gentlemen rep—
resenting the Confederate Air Force of Harlingon Texas arrived

in Alaska with a DC-3 cargo aircraft and a helicopter. Their

inter.t was to salvage as much VWIIl aircraft or aircraft parts as

was feasible. Their journeys took in the Alaskan Peninsula (King
Salmon - Cold Bay - Chernofski) and eventually to Adak, a restricted
entry Navy base in the Alentians. There they spent five days and
flew on government 0.A.S. aircraft in the company of FWS personnel

to areas containing actual or reported WWII aircraft wreckage.

The survey aircraft was originally chartered to serve the native pop—
ulation at Atka Village, through the BIA. In questioning John Moore,
Director of BIA in Juneau, the claims Chat BIA did not authorize the
flying excursions by Confederate Air Force people. He indicates

that the flights were FWS authorized as "refuge survey flighcs."”

He feels that the "truth™ would never have come to light except that
Che aircraft got stuck in the sand at Tanaga Bay ( a rich historical
area) and was 18 hours overdue for doing BIA work. The Coast Guard
was called out for a search mission.

The FWS refuge manager in Adak, Mr. John Martin, indicates he thought
that the flights had been authorized by BIA and the Office of Aircraft
Services claims it doesn*t know exactly what went on or who paid for
the flights. All they did was fly the airplane and land it where ever
the CAF Indicated. The Confederate Air Force maintains the largest
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group flying WWII airciaft in the world and is a major salvager
of aircrafc, world wide.

The Alaskan Historical Aircraft Society has been working long and
hard in a volunteer effort to preserve WWII aircraft in Alaska as
valuable historic objects. These machines relate co an important
stage of Alaska®s development, not to mention the commendable
services and events of human courage and sacrifice during the
Aleutian Campaign. We"re up against the fact that these museum
objects are worth tens of thousands of dollars each on vincagc
aircrafc market. Our complaint is this: why is a major aircraft
salvager from the staces afforded an expedicious tour of Aleutian
wreckage sices apparently with government assistance and at govern—
ment expense when the Alaskan Historical Aircraft Society cannot

get similar accommodation when seeking to do the federal mandated
task of gathering information for the National Register of Historic
Places. This nomination work is necessary to get recognition of
these aircraft as historic ojbects and thus cause them to be pre—
served in the interest of future generations of Alaskans. It is
reflected in Executive Order 11593, and 36 CFR800
that the various federal agencies have a responsibility to do thls

work. These machines are rare and are historic in the finest sense

of historic value. We have established this with the submission and
acceptance by the State of Axaska of our nominations of the P-38 on

Attu and B-24D at Atka...nominations we put together from photos

gleaned from private citizens in Nevada and massachusetts; information

that should have been provided by the federal government in light of
Executive Order No. 11593 and 36 CFR800. The work is recognized and
endorsed by the Manager of Federal Antiquities of the Heritage Con—
servation Recreation Service in Wash. D.C. Even though the nomination

work is the responsibility of the federal agencies, our small group

has endeavored to do it out of pocket and in spare time. We do this

because the FWS Service in particular claims to have no time, manpower

or funds to conduct such a survey and furthermore cannot offer us any
assistance whatsoever in doing their job. They say only that they will
issue us a special use permit. They cannot spare any people to assist

or accompany us. When wc ask what assurance wc have that Che machines

are properly protected until a proper evaluation is done, the FWS claims

no one can get into Adak without security clearance and must have legitimate
Intercsc there and that, according to Me. Owen Vivian of the FWS, no salvage
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personnel would have entry to refuge lands. Yet the people with
FWS in Adak can get aircrafc together and find time to visit sites
with prominanc aircraft salvagers.

We feel this historical resource is being compromised by someone in

the federal government. Aviation represents a fourth of Alaska"s 20th
Century development and not much has been done to save it in a heritage
sense. The Alaska Historical Aircrafc Society is trying desperately to u
preserve this history. Would you please earnestly investigate this matter
What wc want co know is this;

1. Who sponsored the Confederate Air Force with the Navy at Adak.

2. Who paid for the accommodations and the government aircraft
for the CAP survey team. Who authored the aircraft®s use.

(FWS; USN; BIA; o0As) (aircraft costs: S324/day + $247/hr. for fuel + Mi.

3. Where exactly did the crew from the CAF fly to and what did
they take away.

U. Why does FWS personnel have time to accompany Che people on permit
(tfA1-179-9 for Max Hoffman; CAF 116-S Ridge Ct. Ft. Collin, Col)
and cannot assist the Alaskan Historical Aircraft Soc. personnel
trying to perform federal mandated duties.

5. What part did the OAS play in this and what did pilot Dave Macelroy
experience during the flights (i.e. log books)

6. Why cannot the AHAS get similar cooperation in their efforts to
save this resource for Alaska.

7. Why arc efforts to do nominations on valuable WWII aircraft being
blocked by federal apathy.

IT we cannot get some assistance(soon these historic aircrafc will be
scattered and broken down for parts and used to Jine the pockets of a

few encrenpenurs. 1t'3 going to look bad if it is done with government
assistance. Thank you for your time and energy concerning this situation.
Wc know that you are busy.

Sincerely, Dale Jackson Sheila Dewey

Ted Spencer Vice President Treasurer
President



Benjamin B. Talley

Brio.Gen.U.S. Army,Retired
Star Route Box GOO
Anchor Point. AK 9955G
(907) 235-7473

3 February 1986

The Honorable Mike Davis
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Dear Representative Davis:

I have just learned through Admiral James S. Russell that you

have 1introduced legislation to protect World War Il artifacts in
Alaska.
There is a dire need for such protection, and 1 give this

legislation my whole hearted support.

It would be appreciated if you would send me a copy of your bill
so that 1 may discuss it with others.

Most sincerely

B. B. Talley /

Officer 1in Charge of Army and
Air Corps Construction 1in Alaska
during Wwll ,

cc: Admiral James S. Russell



North Star Flying Lions, Inc.

F.0. Pox 31301, Fairbanks, Alaska
99708

January 16, 1936

Representative Mike Davis
Pouch V
Juneau, Alaska 99811

Dear Mike:

The twenty five members of the North Star Flying Lions wish to
lend their support to the proposed amendments of the Alaska Historic
Preservation Act. We are deeply concerned regarding the removal of
historical artifacts from Alaska.

We appreciate being made fully aware of this problem through
Everett Long"s recent Pilot"s Corner column in the Fairbanks Daily
News-Miner. The tragic loss of the planes mentioned in the column
diminishes Alaska"s aviation heritage, which we feel is incumbent
on all of us to protect and preserve.

The proposed legistation to increase the civil penalty frcm $1,000
to $100,000 is a good start in getting the kind of attention that is
apparently necessary to stem further acts of criminal removal (theft,
if you will) of these rare planes.

Please include our organisation as being 100% in favor of ycur
proposed amendment. Members nr :as will be sent on .request.

Sincerely yours,

L. Stanley Zielinski
President, 1985-86

LSZ:mv

0C: Letter to the Editor
Fairbanks Daily News-MInar



Admiral James S. Russell,usn .iretiredi
773* WALNUT AVENUE SOUTHWEST
TACOMA.WASHINOTON 00400

29 January 1986

The Honorable Mike Davis

Member of the State Legislature
Representative of the 19th District
Juneau, Ak., 99801

Dear Representative Davis

From one who flew and fought in Alaska in WW 11,
please accept my hearty endorsement of your effort to
preserve for Alaskans those historic airplanes which,
due to enemy action or weather, were wrecked and
abandoned in the State of Alaska.

With all good wishes for your success.

Sincerely,

Enclosurei News clip from Fairbanks paoer A~

CC» Brig-Gen. Benjamin 3. Talley, USA (retired)
Anchor Point, AK.



Representative Mike Davis
Interior House Delegation Office
542 4th Ave, Suite C

Fairbanks, Alaska 99701

Dear Mr. Davis

This is to express strong support for House Bill"438. It is absolutely
essential that the plundering of Alaska®s valuable artifacts, 1in
particular historical aircraft or their parts, be stopped. Maximum
felony penalties should be imposed on those who would illegally remove
or assist in the removal of the artifacts. They are of great and
increasing value both historically and monetarily to the people of
Alaska. Even a penalty"” of $100,00 might not deter the theft of, for
example, a World War Il airplane with a value of 1/4 to 1/2 a million
dollars.

Sincerely yours,

Richard R. Hoopes, President [I1AAAF

120 Concordia Drive
Fairbanks, AK 99709



March 10, 1986

Representative Mike Davis
Alaska State Legislature
Pouch VvV (MS 3100)

Juneau, AK 99811

Dear Representative Davis:

The Ketchikan Historical Commission met on March 5, 1986 and
voted to give support to HB 283 regarding historic preservation.

We have worked diligently 1in our programs to educate and
promote historic preservation and restoration 1in the Ketchikan
area. With the passage of HB 283, additional 1incentive would
be given to those persons wishing to preserve their historic
properties throughout Alaska.

We encourage you and your legislative counterparts to give
total support to HB 283 during the current session.

Sincprplv.

BILL LATTIN
Cha irman

cc: Covernor Bill Sheffield

Paul Chatty
Division of Parks & Recreation
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SENATE COMMITTEE REPORT

FURTHER

DATE TURNED INTO OFFICE

5/3/88
Mr. President:

Resources. Committee considered CSHB 339 (JUD) am

timber, defining the crime of trespass by cutting or injuring timber,
regulating commercial sales of firewood, and authorizing disposition of
state-owned unbranded and abandoned timber to persons for personal,

noncommerci%l ,use
and recommended

[>0 replace with SgtA CS for C-S for 3 J )$ same title
[ J] or adopt CS 3[1 new title

[ 1] attached amendment(s) and
] do pass
] do not pass
] no recommendation

individual recommendations
] further referral to
] letter of intent adopted
Committee fy(] attached or [ ] adopted fiscal note(s)

[ 1 new ' [ 1] updated or p<] previous

[ 1 zero [ ] fiscal® impact

MEMBERS SIGNINC PASS OTHER RECOMMENDATIONS



SENATE COIMMITTEE REPORT

FURTHER

DATE TURNED INTO
4/26/38

Mr. President:

JUDICIARY _Committee considered CSHB 339 (JUDY am

timber, defining the crime of trespass by cutting or injuring timber, regul.
commercial sales of firewood, and authorizing disposition of state-owned
unbranded and abandoned timber to persons for personal, noncommercial use.

and recommended

[ 1 replace with CS )[] same title
[ ] or adopt cs" J1 new title

JJ/ [ 1] attached amendment(s) and
3 do Pass

[ 1 do not pass

[ \ no recommendation
individual recommendations

[ 1 further referral to

[ 1 letter of intent adopted

Committee attached or [ ] adopted fiscal note(s)

[ 1 new [ ] updated or prprevious

zero [ ] fiscal impact

MEMBER?~IGNING DO PASS OTHER RECOMMENDATIONS

4 L fIL/% -

y< (

L

a

Chjiima~”~gnature'lathd'recommendation
[ 1] Committee Backup attached\\



WORK DRAFT WORK DRAFT WORK DRAF

5-152671
Chenoweth
5/4/88
Original sponsors: Davis and Boyer
IN THE HOUSE BY THE RESOURCES COMMITTEE
2} SENATE CS FOR CS FOR HOUSE BILL NO. 339 (Resources)
3# IN THE LEGISLATURE OF THE STATE OF ALASKA
4“ FIFTEENTH LEGISLATURE - SECOND SESSION
> A BILL
3 For an Act entitled: "An Act relating to timber, defining the crime of
7] trespass by cutting or injuring timber, vregulating
a commercial sales of firewood, and authorizing dispo—
S sition of state-owned unbranded and abandoned timber
10 to persons for personal, noncommercial use.”
1 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
«% * Section 1. AS 09.45.730 is repealed and reenacted to read:
13; Sec. 09.45.730. TRESPASS BY CUTTING OR INJURING TIMBER. (a) A
14H person who cuts down, injures, or carries off timber without Ilawful
ok authority 1is |liable for treble the amount of damages that may be
63 assessed 1in a civil action
l7k (1) to the owner of the land for destruction or removal of
16 the timber from the owner®s land;
19 (2) to the state for destruction or removal of the timber
207 from state land;
217 (3) to a municipality or village for destruction or removal
22, of the timber from the land of the municipality or village.
23 (b) Notwithstanding (a) of this section, the person who cut
down, injures, or carries off timber vi1thout lawful authority 1is
I'i liable for actual damages to the owner of the land specified in (a) of
26; this section if
27i (1) the trespass was unintentional or involuntary;
287 (2) the defendant had probable cause to believe that the
29

land on which the trespass was committed was the defendant'9 own or
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that of the person in whose service or by whose direction the act was
done; or
3) the timber was taken from unenclosed woodland
purpose of repairing a public highway or bridge that is constructed on
the land or adjoining it.
(©) In this section, "timber™ means
(@)) live trees and shrubs; and

(2) trees and shrubs grown on the land that are dead from

any cause and remain on the land.

Sec. 2. AS 41.15 is amended by adding new sections to article 5 to

Sec.41.15.910. COMMERCIAL FIREWOOD  SALES. (a) Except as
provided 1in (e) of this section, a personmay not sell firewood with—
out Tfirst obtaining a commercial firewood sales permit from the com—
missioner .

(b) The commissioner shall 1issue a permit to a person who pr
vides the commissioner with adequate proof of ownership of the fire—
wood to be sold. The commissioner may accept as proof of ownership

(1)a harvest permit, contract, or other legal instrument
issued by the owner of the land from which the firewood was harvested
or, ifthe firewood was harvested from public land, 1issued by a muni—
cipality or a state or federal agency that specifies the

(A) date of execution of the legal instrument and the
date of its termination, if any;

(B) name and address of the permittee or contractor
who harvested the firewood;

(C©) location, by legal description or legal address,
where the firewood was harvested; and

(D) estimated amount, volume, and species of the
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firewood harvested from each location;
(2 a bill of sale showing title to the firewood that
specifies the
(A) date of execution of the bill of sale;
(B) name and address of the person who sold the fire—
wood to the permit applicant;
(C) name and address of the permit applicant;
(D) amount, volume, and species of the firewood trans-—
ferred by the bill of sale; and
(E) location, by legal description or legal address,
from which the firewood was harvested; or
) a certificate of registration 1issued as evidence of
compliance with AS 45.50.210 - 45.50.325.

(¢c) The commissioner may include 1in the permit the terms and
conditions that the commissioner believes to be necessary to carry out
this section.

(d A permit is valid for one year.

(e) The provisions of this section do not apply to a person who
sells firewood harvested from land that the person owns.

(f) The commissioner may adopt regulations to implement and
enforce this section.

Sec. 41.15.915. CIVIL PENALTY FOR SALES WITHOUT PERMIT. In
addition to damages under AS 09.45.730, a person who sells firewood 1in
violation of AS 41.15.910, who violates a term or condition of the
permit issued under AS 41.15.910, or who violates a regulation adopted
under AS 41.15.910 1is liable to the state in a civil action for

(1) the reasonable <costs incurred by the state in the
detection, investigation, and attempted correction of the violation,

including reasonable court costs and attorney = fees; and
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(2) three times the retail value of the firewood,
than values already calculated as damages under AS 09.45.730, that Iis
sold in violation of AS 41.15.910, the permit, or the regulations.

Sec. 41.15.920. SALES WITHOUT PERMIT MADE A VIOLATION. (@ A
person who knowingly sells firewood 1in violation of AS 41.15.910 or
who knowingly violates a term or condition of the permit issued under
AS 41.15.910 or a regulation adopted under AS 41.15.910 1is guilty of a
violation.

(b) If, in a proceeding under this section, the defendant shows,
by a preponderance of the evidence, that the commercial firewood was
harvested from the property of another with the permission of the
property owner, the court may not impose a fine.

Sec. 41.15.925. INJUNCTIONS. (a) The superior court has juris-—
diction to enjoin a violation of AS 41.15.910 - 41.15.930, a regu—
lation adopted under AS 41.15.910 - 41.15.930, or a permit, or a term
or condition of a permit issued wunder AS 41.15.910 - 41.15.930.

(b) In an action brought under this section, temporary orpre—
liminary relief may be obtained upona showing of an imminent threat
of continued violation and probable success on the merits, without the

necessity of demonstrating irreparable physical harm.

Sec. 41.15.930. DEFINITIONS. In AS 41.15.910 - 41.15.930
D "commissioner™ means the commissioner of natural re—
sources j
(2) "firewood"” means natural logs or portions of natural

logs suitable for use as a solid fuel, with processing of the Ilogs
limited to cutting to length and splitting;

3)"permit” means a commercial firewood sales permit
authorized by AS 41 .15.910.

* Sec. 3. AS 45.50.235(b) 1is amended to read:
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(b) Timber property that [WTilCH] becomes state property under
the provisions of (a) of this section may be
(1) sold under terms and conditions established by the
director of the division of lands; or
(2) recovered, without a permit, by any person for per—

sonal, noncommercial use.

10
1
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13
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16
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Alaska State Legislature

Representative Mike Davis District 19

PO. Box V Interim Office:

Juneau, Alaska 99811 P.O. Box 81435

(907) 456-4930/4941 Fairbanks, Alaska 99708
(907) 456-8161

MEMORANDUM
To: Senate Resources Committee
From: Rep. Mike Davis
Re: HB 339

Date: May 4, 1988

I introduced HB 339 in response to a serious problem faced by
commercial firewood sellers in the Interior. There have been
a number of cases involving persons who trespass and steal
timber off private or state land and then sell the timber as
firewood. These people compete with the legitimate lumber
and firewood sales companies.

The existing statutes and regulations do 3ot provide adequate
authority to deal with the problem. The only way the
Department can prove that a person has 1illegally taken timber
is by catching the person in the act, which has proven to be
very time consuming and resource 1intensive.

HB 339 requires that persons who sell firewood must first
obtain a firewood sales permit from the Department of Natural
Resources.

Although, legislative solutions could be directed at the
harvest phase, the transportation phase or the commercial sale
phase, the sale phase offers the simplest and most effective
way to address the problem.



SECTIONAL ANALYSIS FOR HB 339
Section 1 TRESPASS BY CUTTING OR INJURING TIMBER

Amends the existing trespass statutes in AS 09.45.730 to
provide that treble damages be assessed against persons who
trespass and cut timber on state or municipal lands.

Section 2 COMMERCIAL FIREWOOD SALES

Requires that a person who wishes to sell firewood must first
obtain a commercial firewood sales permit from the Department
of Natural Resources. In order to obtain a permit a person
must provide proof of ownership. This section explains what
may be used as proof of ownership and gives the Commissioner
the authority to adopt regulations to enforce the bill.

Sec. 41.15.915 Civil Penalties

Creates a civil penalty for persons who knowingly sell
firewood without a valid permit. The civil penalty includes
damages and costs incurred by the state in the correction of
the violation and treble the retail value of the firewood.

Sec. 41.15.920 Sales without permit made a violation

(a) Creates a violation for persons who knowingly sell
firewood without a valid permit.

(b) Creates an affirmative defense if the defendant can prove
that the firewood was harvested from the defendants own
property or from the property of a person from which
permission to harvest firewood was received.

Sec. 41.15.925 Injunctions

(a) Allows the Court to issue an injunction to prevent a
person from selling firewood without a permit.

(b) Allows the 1issuance of a temporary or preliminary
injunction upon a showing of continued threat of violation
without demonstrating that irreparable physical harm will
result if such an injunction 1is not 1issued.

Sec. 41.15.930 Definitions

Section 3.

Amends 42.50.235(b) to allow persons to recover beach logs and
use them for personal or noncommercial use.



STEVE COWPER, COVERNOR

DEPARTMENT OE NATURAL RESOURCES 400 WILLOUGHBY AYE.

JUNEAU, ALASKA 99B01-1796
PHONE: (907) 465-2400

OFFICE OF THE COMMISSIONER

March 7, 1988

The Honorable John Sund

Chairman, House Judiciary Committee
P.0O. Box V

Juneau, Alaska 99811

Dear Representative Sund:
Subject: HB 339, an act relating to theft of timber products.

Position: The Department of Natural Resources supports HB 339
with changes as proposed by the Attorney General®"s Office.

Background: HB 339 attempts to address a problem faced by the
Division of Forestry and many commercial firewood dealers in
Northern Alaska. This problem involves the unauthorized
harvest of timber from state lands. The existing statutes
provide 1inadequate authority to deal with this problem. At
present, the Division of Forestry must prove that the firewood
seller unlawfully obtained timber from state land, which is
difficult to do once timber has been removed from the harvest
site. The department, the sponsor of the house version of this
bill (which is identical to the senate version), and private
timber operators have recently worked with the office of the
Attorney General 1in Fairbanks to craft language that will more
effectively get at the problenm. This language has been
provided to the sponsors and committee staff, as well as an
analysis by John McDonagh, Assistant Attorney General.

Recommendation: The department supports the concept of the
bill as originally written but prefers the changes drafted by
the office of the Attorney General as a more effective way to
address the problem.

We 1look forward to working with the committee and staff through
the progress of this legislation.

Sincerely,

"udith M. fitady
Commissioner

cc: Committee Members
Bill Sponsors
Bob Evans
Rod Swope
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UNIFIED FAIRBANKS

A RESOLUTION IN SUPPORT OF

HOUSE BILL #339

AN ACT RELATING TO THEFT OF TIMBER PRODUCTS

WHEREAS, the Interior of Alaska has the largest timber reserves in the
state of Alaska; and

WHEREAS, the marketing of this timber resource is a top priority of the
timber industry; and

WHEREAS, interest is now being expressed in the development of that
timber industry; and

WHEREAS, it is necessary to protect the timber resources to allow for their
full development by licensed and regulated operators;

NOW THEREFORE be it resolved that Unified Fairbanks encourages the

Legislature to pass House Bill #339 for the benefit of protecting that resource.
This resolution was passed by Unified Fairbanks on February 3,1988.

UNIFIED FAIRBANKS

Charles H Hees, President

PC:billI339

P.O. Box 60389 Fairbanks. Alaska 99706 <« (907)456*7986



ALASKA INTERIOR WOODCUTTER®"S ASSOCIATION
5180 Aeronca
Fairbanks, Alaska 99709

RESOLUTION 88-1
Title: Timber Trespass Legislation, H.B. 339

WHEREAS the Interior Woodcutter®"s Association was organized to
represent all segments of the wood products industry of Interior Alaska.

WHEREAS the wood products industry employs over 200 people in the wood
industry and sells products with a market value of over six million
dollars.

WHEREAS timber trespass and theft have become an overwhelming problem
on state, borough, university, and private lands.

WHEREAS timber theft denies large amounts of revenue to the state for
timber resources stolen.

WHEREAS timber thieves largely steal in Personal Use Woodcutting Areas
taking the easily accessible wood and leaving harder-to-get wood for*
legitimate Personal Use Firewood cutters.

WHEREAS the timber thieves bear no responsibility for clean-up and
proper utilization of timber resources and seriously hurt legitimate
commercial operators who have to bear such costs.

WHEREAS current legislation puts the burden of proof on the Division
cf Forestry whose limitec budget and manpower make enforcement of such
statutes nearly impractical.

WHEREAS current legislation would require a "man behind every tree"™ to
enforce.

THEREFORE, be it resolved that:

The Alaska Interior Woodcutter®s Association fully endorses the
passage of H.B. 339 relating to timber theft and proof of ownership.

Further be resolved that the Alaska Interior Woodcutter®s Association
requests the State of Alaska, Department of Natural Resources, to
promulgate regulations to make enforcement of legislation practical

Recommendation: PASS
Adoption: PASS NO PASS

Distribution: Legislative Distribution
Governor
FNSB, W. Helms
United Fairbanks
DNR Commissioner
State Forester
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Timber rustling suspect charged DY state

FAIRBANKS (AP) - A two-
month undercover Investigation
has resulted Ina Fairbanks man
being charged with stealing wood
and trespassing on state land.

Gary Burke. 33, faces up to a
war in jail and a 55,000 fine fol-
lowing the Investigation by the
Department of Natural re-
sources.

' Existing laws require us to
observe people harvesting the
wood and selling It/* aald Don
Fuller, area forester. "To do

that, we had to go undercover.

"We followed people Into the
woods to watch them cut trees II-
legally, then we followed them
Into town to observe them selling
It," Fuller said Friday. "In some
cases, we purchased wood from
the unlicensed vendors."

Fuller blames "timber rustl-
ers" for depleting timber Insome
areas Intended for public use. for
stealing wood from private land,
for leaving gaping holes and
large stumps in areas that were

to be re-forested, and for under-
mining the business of legal com-
mercial operators, who must
abide by strict regulations.

Some of the nine cutters under
investigation have sold more
than 200 cords of wood this year,
Fuller said.

"l don't want to hold thisu a
hammer over the public head,
but If these Illegal practice* don't

atop ... we may have to close
down public wood cutting
arras."

Unless they own land, most
commercial operators must con-
tract with the state to cut trees
from a specific plot. There are
about 20 commercial operators
in Fairbanks, Fuller sakL

Operators are bound by taw to
post promissory bonds, pay the
state S3 per cord of wood sold,
abide by environmental stand-
ards and dean up and replant
plots. Fullersakl

"FrankJy, I’'m being asked by
some legal woodcutters why they

should not revert to stealing
wood too if we are not going to do
anything about the theft going on
at this point,” Fuller said.

Fuller said some Illegal wood-
cutters hare cheated customers.

"We Intend to file fraud
charges against one guy," Fuller
said. "We bought a cord from
him and donated It to Santa's
Clearinghouse. Not only did the
guy not deliver a full cord, the
wood was rotten.”



FireWoGt" aréa ,
closed down \

The Big Bend public firewood
area at 25.5 Mile Chena Hot Springs
Road is closed because too many «
white spruce trees have been cut
down there, according to Division
of Forestry officials.

A few people have permits to cut
down white spruce for log homes
there, but many more trees have
been taken illegally, said Don Ful-
ler, Fairbanks Area Forester.

“It is an expensive load of wood

when the trees are worth $300-5400 a
piece if they are ridge pole quali-
ty," Fuller said.
. Forestry officials opened the
area to public cutting last month to
thin out mature birch tree stands
there. They’d hoped to preserve the
white spruce for seed trees to help
the natural regeneration of the
area, Fuller said.

A week before it closed, forestry
officials posted signs warning peo-
ple that the area would be shut
down unless they stopped cutting
white spruce.

“There is a good supply of birch
out there,” Fuller said. “It is
beyond me why these individuals
are cutting green spruce for fire-
wood.”
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Board of Fisheries Fishermen
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Introduced by Adams S Coll

ANALYSIS OF BILUPROQRAM EFFECTS
In the past, the board has received proposals to establish restricted areas and seasons

for people in certain age groups, or for those with physical handicaps. The Attorney
General's Office advised the board that those proposals were beyond the scope of their
authority. This bill would clarify that authority. In addition, there have been questions
about the constitutionality of such arrangements under the exclusive fisheries or equal
protection clauses of the Alaska Constitution. To address these concerns, the Attorney
General's Office has suggested that the legislation include a set of findings in the bill
sufficient to justify the special treatment of these groups.
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Register 90. July 1984

formal hearing Iras been concluded. I[Eff.

3/25/83. Reg. 85)

Authority: AS 16.05.340 AS 10.05.460
AS 16.05.380 AS 43.05.080
AS 16.05.390 AS 44.25.020

15 AAC 116.070. FEES. REPORTS, AND
LICENSE INVENTORY DUE WIEN'" LICENSE
OFFICER APPOINTMENT EXPIRED. SUS-
PENDED. OR REVOKED. The reporting and
accounting obligations of the license officer, all
money collected, except the license officer’s
commission, and all license inventory are due by
the last day of the month following the month
during which the license officer appointment
expired, was suspended, or was revoked. (EIf.
3/25/83. Reg. 85)

Authority: AS 16.05.340 AS 16.05.460
AS 16.05.380 AS 43.05.080
AS 16.05.390 AS 44.25.020

ARTICLE 2.

LICENSLNG

Section

100. Qualifications for license and proof of
qualification

110. Persons exempt from licensing
requirements

120. Refund of license fees

130. Lost or destroyed licenses

15 AAC 116.100. QUALIFICATIONS FOR
LICENSE AND PROOF OF QUALIFICA-
TION. (a) Only natural persons may be issued
licenses under AS 16.05 and this chapter.

(b) An applicant claiming entitlement to a
resident license or special status iicense has the
burden of proving to the license officer that he
is entitled to the license and shall take an oath
administered by the license officer certifying the
truthfulness of the applicant’s status.

(c) The license officer shall accept as adequate

proof of residency an Alaska driver’s license,
voter registration card, school records, proof of
home ownership or rental receipts, tax records,
employment records, or court or other govern-
mental agency records, showing that the appli-
cant is a resident. fEff. 3/25/83. Reg. 85)

Authority: AS 16.05.330 AS 43.05.080
AS 16.05.360 AS 44.25.020
AS 16.05.450

REVENUE

15 AAC 116.000
15 AAC 110.1 20

15 AAC 116.110. PERSONS EXEMPT FROM
LICENSING REQUIREMENTS, (a) A person
who is 60 years of age or older and who has been
a resident of Alaska for one year or more, and
is currently a resident, may apply for a
permanent identification card from the depart-
ment for purposes of AS 16.05.400. In this sub-
section. "one year" means any 12-consecutive*
month period preceding the date of application.

(b) A person who has lawfully obtained a
permanent identification card under (a) of this
section is not required to obtain hunting, fish-
ing. or trapping licenses to engage in those
activities.

(c) If a person who has been issued a

permanent identification card ceases to be a

resident of Alaska, that person must surrender

the card to the department. (Eff. 3 25 S3. Ree.
85:am 6/17/84. Reg. 90)

Authority: AS 16.05.400

AS 43.05.080

AS 44.25.020

15 AAC 116.120. REFUND OF LICENSE
FEES, (a) License offu.rs may not refund
license fees. A person who wishes a refund of a
license fee must apply directly to the depart-
ment.

(b) A refund of a license fee will be granted by
the department only if the licensee or his rep-
resentative demonstrates that

(1) he or she was unable to make any use of
the license as a result of death, or serious, dis-
abling illness or injury occurring after purchase
ot the iiccnse and before the opening of any
season for which the license could have been
used: in the case of illness or injury, the illness
or injury must have lasted until all seasons for
which the license could be used are closed;

(2) the opening of all seasons to which the
license applied were permanently cancelled,
rendering the license unusable at any time
during the year lur which it was issued: or

(3) other extraordinary circumstances
beyond the control and reasonable anticipation
of the licensee exist, which the department
determines to justify a refund.

15 46.92b



STEVE COWPER, COVER.\CR

DEPARTMENT OF FISH AND GA ME PQ SOX 32000

JUNEAU. ALASKA 39802
PHONE 902) -165-1I00

OFFICE OF THE COMMISSIONER

January 29, 1983

The Honorable Al Adams
Alaska State legislature
P.O. 3cx V

Juneau, AK 99811

Dear Representative Adams:

The department has reviewed HB 346 authorizing the Board of
Fisheries to establish noncommercial fishing seasons and areas
for children and elderly persons, and have the following
comments.

In the past, the board has received proposals to establish
restricted areas and seasons for people 1in certain age groups,
or for those with physical handicaps. The Attorney General™s
Office advised the board that those proposals were beyond the
scope of their authority. This bill would clarify that
authority. In addition, there have been questions about the
constitutionality of such arrangements under the exclusive
fisheries or equal protection clauses of the Alaska
Constitution. To address these concerns, the Attorney

General®s Office has suggested that the 1legislation include a
set of findings 1in the bill sufficient to justify the special
treatment of these groups.

IT the Legislature wishes to. give the board this authority, |1
am certain that the board will <consider any proposals it
receives for these types of fisheries.

Sincerely,

Don W. Collinsworth
Commissioner



LEGISLATIVE AFFAIRS AGENCY

M E>CRANDTIM January 26, 17S£
SUBJECT: Constitutionality of KB 376

TO: Representative Al Adams

FRO*: Edward H . Hein

Legislative Counsel

You have asked whether KB 346 is constitutional. The Dbill
authorizes the Board of Fisheries to establish restricted
noncommercial fishing seasons and areas for children and
elderly persons, 1if consistent with resource conservation
goals and if necessary to assist these two groups to
participate in sport, personal use, or subsistence fishing.

The authorization provided in the bill 1is consistent with
the mandate of Art. VIII, secs, i, 2, 4, and 5 cf the Alask
Constitution. These sections provice (emphasis supplied):

SECTION 1. STATEMENT CF POLICY. It is the policy cf the
State to encourage the settlement of its land and the
development or its resources by making them available fcr
maximum use consistent with the public interest.

SECTION 2. GENERAL AUTHORITY. The legislature shall
provide for the utilization, development, and conservation
of all natural resources belonging tc the State, including
lo.nc and waters, for the maximum benefit of its oecole.

SECTION 4. SUSTAINED YIELD. Fish, forests, wildlife,
grasslands, and all other replenishable resources belonging
to the State shall be utilized, developed, and maintained c
the sustained yield principle, subject to preferences among
beneficial uses"!

SECTION 5. FACILITIES AND IMPROVEMENTS. The legislature
mav provide for facilities, 1improvements, and services to



Representative Al Acams
Page 2
January 26, 1933

assure greater utilization, development, reclamation, and
settlement of lands, and to assure fuller utilization and
development of the fisheries, wildlife, and waters.

In keeping with this constitutional mandate, the authority
given to the 3o0ard of Fisheries 1is clearly for a public
purpose and is very narrowly drawn. The exercise of the
board"s power 1is subject to two conditions: the
establishment of restricted seasons ana areas must be
consistent with resource conservation goals, and must also
be necessary in order to help children and the elderly to
participate in noncommercial Tfishing. In other words, the
circumstances must be such that these groups vculi not be
able to participate adequately in fishing without this sort
of assistance from the board.

It 1s envisioned that areas which would be set aside for
children and elderly persons would be areas that otherwise
would not be open to the public. These would be areas in
which the fish stocks could net withstand extensive effort
beyond that anticipated by children and the elderly. An
example would be a creek in Anchorage that is not currently
open to fishing, but which could serve nicely as a place for
children to learn how to fish.

Finally, although virtually any law that allows a government
agency tc give special treatment to certain groups'has a
potential for abuse, the board is required to exercise its
authority 1in a manner consistent with the constitution. The
regulations adopted should not be any mere restrictive or
discriminatory than necessary tc accomplish the goals of the
legislation. It is assumed, moreover, that the beard will
act in accordance with the legal advice of the Attorney
Jeneral®s office.

EHHrbb
wkb2/0C5



Alaska State HegiSIature WHILE IN SESSION

. P.0. Box V

House of Representatives State Capitol
Juneau, Alaska 99811

(907) 465-3706

Al A_dams OUT OF SESSION
Chairman P.0. Box 33]
Committee cn Finance Kotiebue, Alaska 99752

. . (907) 442-3320
Official Business
1024 W. 6th

Anchorage, Alaska 99501
(907) 2744)615

DATE: April 8. 1988
ft 8>
TO: Senator Mitch Abood, Chair
Senate Slate Affairs
FROM: Representative Al Adams, Chair
House Finance Committee
RE: House Resources Committee Substitute for House Bill 346, "An Act

authorizing the Board of Fisheries to establish noncommercial fishing
seasons and areas for elderly persons; and providing for an effective
date.

Herein is a history, analysis and supporting documents on the aforementioned
legislation that | would like scheduled in the Senate State Affairs Committee at your

earliest convenience.

This bill would allow the Board of Fisheries to open fishing areas otherwise closed to
those age 60 or over if this act was consistent with resource conservation goals.
Currently the Board lacks the statutory authority to allow forthese exceptions

This issue was brought to my attention because of an incident on the Unalaklcct
River where fishing was suspended yet the community and local Fish and Game
Department staff realized that continued fishing by the elderly would cause no harm
to the resource. The Southern Norton Sound Fish and Game Advisory Committee
endorsed passage of legislation that would permit the board tomake these exceptions,

according to Chairman Weaverlvanoff. Upon further investigation, itappears the
problem has not been limited to this particular areaof the state but on occasion has
presented problems in Homer and Anchorage.

This knowledge led to my sponsorship of the bill that has taken a change somewhat
in form but not in intent since its introduction. The first change involved a sponsor
substitute to change the age cut-off for the elderly from age 65 to age 60. This was an
important alteration inthat it created consistency with other statutory exceptions for
the elderly such as the provisions that allow this age group tocease purchase of
hunting, fishing or trapping licenses. According to the Attorney General’s office, if
there were a constitutional challenge to special treatment of this age group, the
consistency of this age cut-off throughout statutes would provide knowledge that (his
was not an arbitrary choice of age and legal security from an individual section of
statute being challenged successfully.

When the bill was in the House Resources Committee in its original >rm. it provided
exceptions for those age 12 or under in addition to the elderly age group. When the
issue of a need for legislative findings to support reasons for special treatment ot the



age 12 and under group emerged, it was found to be difficult to arrive at these
justifications. As a result, and with my support, the Resources Committee removed
the younger group leaving the provisionsfor the elderly intact.

Another question that arose during Finance Committee hearing involved whether in
the instance of subsistence activities in a boat, whether all of the people

participating in the activity would need to be age 60 or over. Norm Cohen of the
Office of the Commissioner of Fish and Game has replied that most probably the Board
of Fisheries would adopt regulations that Ilimited directinvolvement in the
subsistence activity to those over age 60. For example, younger people could ride in
the boat but not operate it or become involved in setting or pulling the net.

For its length, the bill is relatively simple as shown inthe following sectional
analysis:
Sect I: Findings section that cites the difficulty the elderly may have in

access to fishing areas.

Sect 2: Cites the criteria forthe Board ofFisheries to use when establishing
regulations that now includes the elderly provision.

Sect 3: Immediate effective date.
The bill has no fiscal impact.
Please feel free to contact Martha Stewart of my staff if you have further questions.

She will also be available totestify at committee hearings in the Senate. | would
appreciate any assistance you can offer to expedite this bill's passage.



Alaska Irate IGegifiIature WHILE IN SESSION

. P.O. Box V
House of Representatives State Capitol
Juneau, Alaska 99811
(907) *165-3706
Al A_dams OUT OF SESSION
Chairman P.0. Box 333

Kotichuc, Alaska >9752

- Committee on Finance 1007) 442-2320
Official DuwincM 1024 W. oth
Anchorage, Alaska 99501
(907) 274-0615
DATE: April 11, 1988
ia Senator Jack Cogliill, Chair

Senate Resources Committee

FROM: Representative Al Adams, Chaiirrf$
House Finance Committee

Rif: Mouse Resources Commiltcc Substitute for House Bill 34x4m Act
authorizing the Board of Fisheries to establish noncommercial fishing
seasons and areas for elderly persons; and providing for an effective
date.

Herein is a history, analysis and supporting documents on the aforementioned
legislation that | would like scheduled in the Senate Resources Committee at your
earliest convenience.

This bill would allow the Board of Fisheries to open fish.ng areas otherwise closed to
those age 60 or over if this act was consistent with resource conservation goals.
Currently the Board lacks the statutory authority to allow for these exceptions.

This issue was brought to my attention because of an incident on the Unalaklcct
Rivet where fishing was suspended yet the community and local Fish and Game
Department staff realized that continued fishing by the elderly would cause no harm
to the resource. The Southern Norton Sound Fishand Game Advisory Committee
endorsed passage of legislation that would permit the board to make these exceptions,
according to Chairman Weaver Ivanoff. Upon furtherinvestigation, it appears the
problem has not been limited to this particular area of the state but on occasion has
presented problems in Homer and Anchorage.

This knowledge led to my sponsorship of the bill that has taken a change somewhat
in form but not in intent since its introduction. The first change involved a sponsor
substitute to change the age cut-off for the elderlyfrom age 65 to age 60. This was an
important alteration in that itcreated consistency with other statutory exceptions for
the elderly such as the provisions that allow thisage group to cease purchase of
hunting, fishing or trapping licenses. According to the Attorney General's office, if
there were a constitutional challenge to special treatment of this age group, the
consistency of this age cut-off throughout statutes would provide knowledge that this
was not an arbitrary choice of age and legul security from an individual section of
statute being challenged successfully.

When the bill was in the House Resources Commiltcc in its original form, it provided
exceptions for those age 12 or under inaddition to the elderlyage group. When the
issue of a need for legislative findings to support reasons forspecial treatment of the



age 12 and under group emerged, it was found to be difficult to arrive at these
justifications. As a result, and with my support, the Resources Commiltcc removed
the younger group leaving the provisions for the elderly intact.

Another question that arose during Finance Committee hearing involved whether in
the instance of subsistence activities in a boat, whether all of the people

participating in the activity would need to be age 60 or over. Norm Cohen of the
Office of the Commissioner of Fish and Game has replied that most probably the Board
of Fisheries would adopt regulations that limited directinvolvement inthe

subsistence activity to those over age 60. For example, younger peoplecould ride in
the boat but not operate ,t or become involved in setting or pulling the net.

For its length, the bill is relatively simple as shown inthe following sectional
Malysis:
Sect 1L Findings section that citesthe difficulty the elderly  may have in

access to fishing areas.

Seel 2: Cites the criteria for the Board ofFisheries to use when establishing
regulations that now includes the elderly provision.

Sect 3: Immediate effective date.
The bill has no fiscal impact.
Please feel free to contact Martha Stewart of my staff if you have further questions.

She will also be available to testify at commiltcc hearings in the Senate. | would
appreciate any assistance you can offer to expedite this bill's passage.
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Sec. 16.05.470. Fee for issuance of licenses and interim-use or
entry permits, (at A person appointed and authorized by the commis-
sioner of revenue to sell licenses under AS 16.05.440 — 16.05.480.
except salaried employees of the state, shall retain the sum of 15 per
cent of the fee for the issuance of a license. An agent shall transmit
monthly to the commissioner all license fees collected by the agent,
less the authorized commission, together with a full accounting of the
fees The commissioner shall make monthly .emittances of the fees
collected to the proper state official. The commissioner is not liable for
defalcation or failure to account for the fees collect*.ci by an agent, but
the commissioner shall require u bond in the sum the commissioner
considers adequate, conditioned upon the faithful accounting of money
collected.

Ib) A person appointed by the commissioner of revenue under AS
16.05.460 to issue licenses under AS 16.05.440 — 16.05.480, except
salaried employees of the state, shall retain the sum of 15 per cent of
the interim-use or entry permit fee for assisting in completion of the
annual application or renewal form for the interim-use or entry per-
t.it. An agent shall transmit promptly to the Commercial Fisheries
Entry Commission all application or renewal forms and fees collected
by the agent. less the uuth”™ized commission, together with a full
accounting of the fees. The commissioner and the Commercial Fisher-
ies Entry Commission are not liable for defalcation or failure to ac-
count for the fees collected by an agent, butthe commissioner shall
require a bond in the sum the commissioner considers adequa*., con-
ditioned upon the faithful accounting of money collected ($ 5 art Ill

ch 94 SLA 1959; am 3 9 ch 31 SLA 1963; am 11 ch8 SLA 1977; am

53 5. 6 ch 105 SLA 1977

Sec. 16.05.475. Registration of fishing vessels. <a) A person
may not employ a fishing vessel in the water of Alaska unless it is
registered under the luws of the stute. Vessels registered under the
laws of anr her state, and persons residing in unother state, are not
excused from this provision.

<b) The term "employ", as used in this section, shall be defined by
the Board of Fisheries through the adoption of regulations under the
Administrative Procedure Act (AS 44.62). The definition may include
any activities involving the use or navigation of fishing vessels.

<ci The term "registered under the laws of the state", as used in this
section, shall be defined by the Board of Fisheries through the adop-
tion of regulations under the Administrative Procedure Act (AS
44.62). The definition may include any existing requirements regard-
ing registration, licenses, permits, and similar mutters imposed by
law or regulation together with modifications of them and with any
additional requirements the board finds necessary to mnximize the
authority of the state to apply and enforce fisheries regulat. ms under

14
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the Fishery Conservation and Management Act of 1976 (P.L. 94-265.
90 Stat. 331. 16 U.S.C. 1801-1882).

(d) In this section "fishing vessel” means any vessel, boat, ship, or
other craft which is used for, equipped to be used for. or of a type
which is normally used for

tl) fishing, or

(2) aiding or assisting one or more vessels at sea ii» the performance
of any activity relating to fishing, including, but not limited to. prepa-
ration. supply, storage, refrigeration, transportation, or processing.
(8 7 ch 105 SLA 1977)

NOTES TO DECISIONS

Ct. Op. No. 2787 IFile Nos. 7287. 7324»,

Cited in State v. Baranof. Sup Ct. Op.
677 P.2d 1256 (19841.

No. 2785 if lie Nos. 7287. 7324». 677 P 2d
1245 <1984»; State v. F/V Baranof. Sup.

Sec. 16.05.480. Commercial fishing license, (a) A person en-
gaged in commercial fishing shall obtain a commercial fishing license.
The fee for the license is $30 for residents, and S90 for nonresidents.
Except for those which are also entry or interim-use permits, all com-
mercial fishing licenses are nontransferable. The commercial fishing
license shall be retained in the possession of the licensee, readily
accessible for inspection at all times. No more than one fee may be
charged annually against a person. For the purposes of this section,
"commercial fishing license” includes entry permits and interim-use
permits issued under AS 16.43 and crewmember fishing licenses.

<b) A person applying for a resident commercial license under this
section shall provide the proof of residence which the department re-
quires by regulation.

< IRpHEad « 2N I239.A 19/8H56 art 111 ch 94 SLA 1959:
amt 19ch 131 SLA 1960; am S 1ch 93 SLA 1966: am $ 2 ch 42 SLA
1968; am 8§ 8 ch 105 SLA 1977; am 1. 2. 12 ch 123 SLA 1978; am
8 1ch 79 SLA 1982)

Editor'* notea. — Sixty percent of (he
fee* collected under this section is depos-
ited in the fishermen™ fund, AS
2335060. For opinions of the Attorney
General roirardimt constitutional limits
on allerinit the amount of a license fee
upun which a dedicated fund i* based, see
annotation* lolinwing Article IX. section 7
in the Alaska Constitution pamphlet.

Opinion* of attorney Kcncrul. —Hi*-

crimination u”amat aliens and nonreai*
dent* in issuance of fishim; licenses. —
Sw 1959 Op. Alt'y Gen. No. 15

Employee* of shore-based tloutinu can-
nert> *are not required lo huve a commer-
cial lishinu license, but employee* of lloul-
inn canneries are required lo huve a com-
mercial fi*hinu llcmw. February 22, 1984
Op Auy Gen
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NOTES TO DECISIONS

The Hoard of Fisheries has the
power to make decisions affecting the
utilization of fishery' resourced. Kenai
Peninsula Fisherman's Coop. Assn V.
Stale. Sup. Ct. Op. No. 2358 <File No.
50721. 628 P 2d 897 <1980.

Differential treatment not prohib-
ited. — While Alaska Const., art. VIII.
¢ 15. does prohibit granting monopoly
fishing rights, that section was not meant
to prohibit differential treatment by the
Board of Fisheries ol such diverse user
groups as commercial, sports, and subsis-
tence fishermen. Kenai Peninsula Fisher-
mans Coop. Aasn v. State. Sup. Ct. Op.

No. 2358 (File No. 50721, 628 P.2d 897
119811,

Establishment of use priorities. —
While the Board of Fisheries did have the
authority to establish priorities of use be-
tween recreational and commercial fisher-
ies of the salmon stocks in the Upper Cook
Inlet, the policy and option establishing
these priorities were regulations which
should have been adopted pursuant to the
provisions of the Administrative Proce-
dure Act. AS 14.62.010 — 44.62.650.
Kcnat Peninsula Fisherman's Coop Assn
v Stale. Sup. Ct. Op. No. 2358 iFile No
5072i. 628 P.2d 897 11981).

St 1663 Roldias. IRgedad 84O ABIA 1951

Sec. 16.05.251. Regulations of the Board of Fisheries, (a) The
Board of Fisheries may adopt regulations it considers advisable in
accordance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart fish reserve areas, refuges and sanctuaries in the
waters of the state over which it has jurisdiction, subject to the ap-

proval of the legislature;

(2) establishing open and closed seasons and areas for the taking of

fish;

i3i setting quotas, bag limits, harvest levels, and sex and size limi-

tations on the taking of fish;

(4> establishing the means and methods employed in the pursuit,

capture and transport of fish;

(5» establishing marking and identification requirements for means
used in pursuit, capture and transport of fish;

(6) classifying as commercial fish, sport fish, personal use fish, sub-
sistence fish, or predators or other categories essential for regulatory

purposes;

(7) watershed and habitat improvement, und mnnugemcnt, conser-
vation, protection, use. disposal, propagation und stocking of fish;

<8) investigating and determining the extent and elTect of disease,
predation, and competition among fish in the state, exercising control
measures considered necessary to the resources of the state;

*91 prohibiting und regulating the live capture, possession, trans-
port, or release of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of harvest for

aquatic plants;

1111 establishing the times and dates during which the issuance of
fishing licenses, permits and registrations and the transfer of permits
und registrations between registration areas is allowed; however, this
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paragraph does not apply to permits issued or transferred under AS
16.43;

(12) regulating commercial, sport, subsistence, and personal use
fishing as needed for the conservation, development, and utilization of
fisheries;

<13) requiring, in a fishery, observers on board fishing vessels, as
defined in AS 16.05.475(d), that are registered under the laws of the
state, as defined in AS 16.05.475(c), after making a written determi-
nation that an on-board observer program

(A) is the only practical data-gathering or enforcement mechanism
for that fishery;

(B) will not unduly disrupt the fishery;

<C) can be conducted at a reasonable cost: and

(D) can be coordinated with observer programs of other agencies,
including the National Marine Fisheries Service, North Pacific Fish-
ery Management Council, and the International Pacific Halibut Com-
mission;

(14) establishing nonexclusive, exclusive, and superexclusive regis-
tration and use areas for regulating commercial fishing.

) [Rgeded S22 RS A 19851

(c) If the Board of Fisheries denies a petition or proposal to amend,
adopt, or repeal a regulation, the board, upon receiving a written
request from the sponsor of the petition or proposal, shall in addition
to the requirements of AS 44.62.230 provide a written explanation for
the denial to the sponsor not later than 30 days after the board has
officially met and denied the sponsor's petition or proposal, or 30 days
after receiving the request for an explanation, whichever is later

(d) Regulations adopted under (a> of this section must, consistent
with sustained yield and the pnnisions of AS 16.05.258, provide a fair
and reasonable opportunity for the taking of fishery resources by per-
sonal use. sport, and commercial fishermen.

(e) The Board of Fisheries shall establish criteria for the allocation
of fishery resources among personal use, sport, and commercial fish-
ing. The criteria may, as appropriate to particular allocation deci-
sions, include factors such us

(1) the history of each personal use, sport, and commercial fishery:

<2) the number of residents and nonresidents who have participated
in each fishery in the pust and the number of residents and nonresi-
dents who can reasonably be expected to participate in the future:

<) the importance of each fishery for providing residents the oppor-
tunity to obtain fish for personal and fumily consumption;

<4) the nvailubility of alternative fisheries resources;

<5) the importance of each fishery to the economy of the state:

<6) the importance of ouch fishery to the economy of the region und
locul area in which the fishery is located;

22
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*7) the importance of each fishery in providing recreational oppor-
tunities for residents and nonresidents. (S 3 ch 206 SLA 1975; am § 2
ch 218 SLA 1976; am S 4 ch 151 SLA 1978; am *§ 1, 2 ch 110 SLA

1980; am §8§ 8. 9 ch 132 SLA 1984
S4 ch 76 SLA 1986; am $ 1 ch

Rcvisor's notes. — Paragraph 'an 131
was enacted as iai(12t. Renumbered in
1986.

Cross references. — For restriction on
maximum area of land that may be closed
to multiple uses without an act of the
state legislature, see AS 38.05.300(a): for
validity of regulations of former Board of
Fish and Game, see 5 41. ch. 206, SLA
1975 in the Temporary and Special Acts,
for legislative findings in connection with
the enactment of «an 13) of this section,
see 51, ch. 76. SLA 1986. in the Tempo-
ral and Special Acts.

Effect of amendments. — The 1984
amendment in subsection (ai, substituted
"bag limits, harvest levels, and sex and
size limitations" for "and bag limits" in
Faragraph (31, deleted "engaging in bio-
ogical research” from the beginning of
paragraph (7), substituted "and manage-
ment. conservation, protection, use. dis-
posal. propagation and stocking of fish"

NOTES TO

The Board of Fisheries has the
power to make decisions affecting the
utilization of fishery resources. Kenai
Peninsula Fisherman's Coop. Assn V.
State. Sup. Ct. Op. No. 2358 (File No.
5072). 62* P 2d 897 <19811,

Authorization for regulations. — In
determining whether u regulation is au-
thorized by statute the Court of Appeals of
Alaska looks to four things: First, the
scope of authority conferred by the autho-
rizing statute: second, the extent to which
the regulation is in accordance with "stan-
dards prescribed by other provisions of
law"; third, the extent to which the regu-
lation is consistent with the au'horizing
statute; arid fourth, the extent .u which
the regulation is reasonably necessary to
carry out the purpose of the authorizing
statute. Beran v. Stale. Ct. App. Op No.
506 (File Nos. A-535. A«2». A-630,
A-679), 705 P.2d 1280 U985).

Differential treatment not prohib-
ited. — While Aluxku Const., art. VIII,
F_ 15. does prohibit granting monopoly
ishing rights, that section was not meant

.am

1-3, 12 ch 52 SLA 1986; am
33 SLA 1987)

for "fish manigement, protection, propa-
gation and stocking" in paragraph <r>. re-
pealed paragraph (9), and renumbered
former paragraphs (10M12) as present
paragraphs <9)-<Il). The amendment also
added subsection (cl.

The first 1986 amendment in subsection
iaiinserted "personal use fish, subsistence
fish" in paragraph (6) and added para-
graph 112); added subsections id* and (e):
and repealed subsection <> concerning
adoEtion of regulations.

The second 1986 amendment in subsec-
tion (a) added paragraph (13).
The 1987 amendment adde

<aHl4>.

Opinions of attorney general. — For
discussion of compatibility of state subsis-
tence-use law with federal standards as
set forth in Alaska National Interest
Lands Conservation Act (16 U.S.C.
4 3115 et seq.), sec 1981 Op. Att'y Gen.
No. 11

subsection

DECISIONS

to prohibit differential treatment by the
Board of Fisheries of such diverse user
groups us commercial, sports, and subsis-
tence fishermen. Kenai Peninsula Fisher-
man's Coop. Ass'n v. State. Sup. Ct. Op.
No 2358 (File No. 5072), 628 P.2d 897
(1981).

Establishment of use priorities. —
While the Board of Fisheries did hove the
authority to establish priorities of use be-
tween recreational and commercial fisher-
ies of the salmon stocks in the Upper Cook
Inlet, the policy and option establishinﬁ
these priorities were regulations whic
should have been adopted pursuant to the
provisions of the Administrative Proce-
dure Act. AS 4462.010 — 44 62.650.
Kenai Peninsula Fishermun's Coop. Ass'n
v. Stale. Sup. Ct. Op. No. 2358 (File No.
30721. 628 P 2d 897 <1981L

Regulation held invalid because in-
consistent with statutes. — Regulation
developed by the Board of Fisheries to
identify customary and traditional uses of
Cook Inlet salmon qualifying for subsis-
tence priority and codified as 5 AAC
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01.597 was held invalid because it was in-
consistent with former subsection ibl and
AS 1(3.05.940 and contrary to the legisla-
ture's intent in enacting the 1978 subsis-
tence law. ch. 151 SLA 1978. Madison v.
Alaska Dep't of Fish & Game. Sup. Ct. Op.

Alaska Statutes

$ 16.05.255

Cited in Reynolds v. State. Ct. App. Op.
No. 182 (File No. 64321. 655 P.2d 1313
11982); Ljngesaler v. Slate. Ct. App Op.
No. 279 iFile No. 7357). 668 P 2d 1359
<1983i; State v. Eluska. Ct. App. Op. No.
456 (File No. A-210), 698 P.2d 174 11985).

No. 11911 (File Nos. 6824-7181. 7410). 696
P.2d 168 (19851.

Sec. 16.05.253. Operation of stationary fishing gear, ia) The
Board of Fisheries may require a person who holds a limited entry
permit or an interim-use permit under AS 16.43 to be physically
present at a beach or riparian fishing site during the operation of net
gear or other stationary fishing gear at the site, except when the
permit holder is at or traveling to or from the location of

(1) a sale of fish caught in the gear: or

(2) other stationary gear of the permit holder.

(b) For purposes of this section, "fishing site”means fishing site as
defined by the Board of Fisheries and includes any structure used for
providing shelter in support of the operation of the net gear or other
stationary fishing gear. (8 1ch 94 SLA 1982; am S 1ch 19 SLA 1983)

language subsection (ai and added subsec-
tion ib).

Effect of amendments. — The 1983
amendment rewrote the existing lan-
guage of this section and designated that

Sec. 16.05.255. Regulations of the Board of Game. ia) The
Board of Game may adopt regulations it considers advisable in accor-
dance with the Administrative Procedure Act (AS 44.62) for

(1) setting apart game reserve areas, refuges and sanctuaries in the
water or on the land of the state over which it has jurisdiction, subject
to the approval of the legislature:

(2) establishing open and closed seasons and areas for the taking of
game;

(3) establishing the means and methods employed in the pursuit,
capture and transport of game;

(4) setting quotas, bag limits, harvest levels, and sex. age, and size
limitations on the taking of game:

(51 classifying game as game birds, song birds, big game animals,
fur bearing animals, predators or other categories;

(6) methods, means, and harvest levels necessary to control
predation and competition umong game in the state:

(7) watershed und habitat improvement, and management, conser-
vation. protection, use, disposal, propagation and stocking of game:

(8) prohibiting the live capture, possession, transport, or release of
native or exotic game or their eggs;

(9) establishing the times and dates during which the issuance of
game licenses, permits and registrations und the transfer of permits
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Mr. President:

Resources Committee considered CSHB 356 (Rules) am
authority of the Alaska Public Utilties Commission in connection with
certain activities of the Alaska Power Authority, certain agreements
among certain public utilties, and calculating power cost equalization;

and recommended relating to certain meetings between the Alaska Power
Authority andpublic utilities; efd
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Sieve Cowper, Governor

Alaska Power Authority

Stole of Alaska

February 23, 1988

EBB 2

The Honorable John 8. (Jack) Coghill
Chairman

Senate Resources Committee

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

RE: CSHB 356 (Rules) am
Dear Senator Coghill:

Following are the answers to the questions posed in your February 17
letter concerning CSHB 356 (Rules) am.

To summarize, neither bond counsel, the Attorney General"s Office

nor 1 see anything in the subject bill that would indicate the need
for amendments. The bill as presently drafted would fully accomplish
the purpose of the original legislation drafted by the Administration
-- and ensure that construction of the Bradley Lake project will
proceed this summer. The present bill also includes all the language
necessary to ensure that the tax-exempt revenue bonds can be sold at
the most reasonable rates the market will allow.

Specifically:
1. CSHB 356 (Rules) am, contains nothing that will cause

further delays to the project nor increase the cost of
revenue bond financing.

2. Bond counsel®s opinion is enclosed.

3. Attorney General®s opinion is enclosed.

4. The letter of intent is not wholly redundant; and, in
fact, it constitutes a clarification of intent requested
by the utilities. Personally, 1 feel the legislation is

clear on its face, but the utilities derive some measure
of added comfort from the letter of intent in its present
form.

53730671

1 PO Box AM Juneau. Alaska 99811 (907) 465-3575
C PO Box 190869 701 Eosf Tudor Road Anchorage Alaska 99519 0869 (907)561-7877
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The Hon. John Coghill
February 23, 1988
Page 2

Finally, let me emphasize that time is truly of the essence with
this legislation. Our target date for the Governor®s signature is
March 15. IT this can occur by then, we will be able to meet our
schedule (enclosed) of: calling for bids on March 15, opening bids
by May 15 and issuing the Notice to Proceed by the first of July.
If the March 15 target date is met, there should be r-er 200
Alaskans at work on the project by late summer.

Thank you for the opportunity to comment, and thank you especially
for your strong and positive leadership in this matter.

Robert E. LeResche
Executive Director

RELrcb

Enclosure

53/J306/2
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AlttBk Power Authority
P.0. Box AM
Juneau, Alaska 99811

Re: CS for HouBe Bill No. 356 (Rules)

Dear Mr. LeKeeche:
You asked that we review the bill
The purpoeo of this review

to the bill as originally introduced this
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am

referred to above.

is to determine whether amendments
legislative session

would (1) cause further delays to the Bradley Lake

Hydroelectric Project, or (2)
bond financing for the Project.
amendments will

The amendments to the original
the following substantive changes:

House Bill

increase the cost 0of revenue
We conclude that the
have neither of these effects.

356 effect

The exemption from Alaska Public Utilities Commission

review and approval for contracts

Bradley Lake power sales agreement
into after October 31,

related contracts entered

1987, and before January 1, 1988.

relatad to the
is limited to

The exemption from Alaska Public Utilities Commission

review and approval

for the Bradley Lake power sales

agreement and related contracts expires when all

long-term debt for the project

is retired.

Meetings between the Alaska Power Authority and
public utilities concerning the matters exempted from
Alaska Public Utilitiea Commission review and

approval
open meetings statute.

are made subject to AS 4&.62.310,

the Alaska

The requirement that costs be allowed by the Alaska

Public Utilitioa Commission

le restricted to



SENT BYJXerox Telecopier 7C20 i 2-23-88 1 4:58PM : 9072765093-* 46537875# 3

Robert E. LeResche
February 23, 1968
Page 2

"validated coata™ under related contracts only.
"Validated costs™ are defined as the costa a utility
usee as the basis for rates and charges under a
formula in a related contract.

While the exemption from review and approval of
related contracts is limited to contracts entered into after
October 31, 1987 and before January 1, 1988, it is-our---—---
understanding that all Buch contracts that are necessary to
the delivery of Project power to the purchasing utilities were
entered into between those two dates. Thus tills amendment has
no effect on those contractB and should not delay the Bradley
Lake Hydroelectric Project or increase the cost of revenue
bond financing for the Froject.

The expiration of the exemption from reviow and
approval of the Bradley Lake power sales agreement and related
contracts upon the retirement of a.ll long-term debt for the
Project will not delay the Project or incroaee the cost of
revenue bond financing for the Project, because it has no
effect on avenr.s occurring while the Project is under
construction or while debt to finance the Project 1is
outstanding.

Tho addition of AS 42.05.431(d) requires that
meetings between the Alaska Power Authority and public
utilities "concerning a wholesale agreement for the sale of
power or other matters exempted from review" under AS
44.05.431(c) must comply with the Alaska open meetings
statute. I understand that this provision is intended only to
make project management committee meetings open to the public.
I caution that aggressive media representatives and their
counsel may construe this provision more broadly, making it
desirable that legislative intent supporting the narrower
construction be woll documented. Nonetheless, if this
provision, as interpreted by the courts, 1is complied with, it
should cause no further delay to tho Bradley Lake
Hydroelectric Project or incroano the cost: of revenue bond
financing for the Project.

AS 42.95.431(c)(2) assures that the Alaska Public
Utilities Comir.iaoion is bound to allow purchasing utilitios to
charge rates sufficient to meet their obligations under the
Bradley Lake power sales agreement and related contracts.
Therefors, the reduction in the scope of the cost allowance
requirement in AS 42.05.511 should have no effect on the
availability of power Bales revenues to service debt incurred

A180768
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Robert E. LeResche
Eebruary 23, 1988
Page 3

to finance the Project, or on the cost of such debt. Since
thia amendment has no effect on eventa occurring before the
completion of Project construction, it will not delay Project
construction.

Pleaae contact me if you have any additional
guoetions regarding this matter.

Youra truly

TFK/mlo

A1Q0768



Alaska Power Authority

NEED FOR EXPEDITIOUS PASSAGE OF NEW "SB22" LEGISLATION

The revised construction schedule adopted for Brad"ey Lake has been
developed to accomplish two primary objectives: Ff r.t, to complete the
project in a reasonable timeframe which will bring the project on line
when the utilities®™ seasonal demand for power is inc"easing; and second,
to stimulate the construction industry and employment opportunities by
initiating major construction efforts during the 1988 construction
season.

To accomplish the above objectives, and in particular to create a
meaningful positive effect on the labor situation in 1988, it is impera-
tive that the main construction contract (General Civil Construction! be
awarded early enough in the summer of 1988 to enable the contractors to

initiate work on both the dam and power tunnel. If the contract award
is delayed beyond July 1, 1988, the contractor will still begin work on
the power tunnel. However, due to the limited summer season remaining,

work on the dam will probably not be initiated until the spring of 1989.
As a consequence, the total 1988 work force will be reduced by approxi-
mately one-half.

Due to the time involved in advertising, bid preparation, bid opening,
potential bid protests and the contract award process, in order to
achieve a contract notice to proceed on July 1, 1988, it is iImperative
that '"clean SB22" |legislation be enacted and signed into law on or
before March 15, 1988.

The attached flow chart shows the timetable required to achieve timely
award of the General Civil Construction contract and other project
contracts involving 1988 construction. Also attached 1is a bar chart
which compares the estimated manpower requirements for 1988 resulting
from early passage of SB22 (prior to March 15), versus late passage of
the bill (May 15).

Attachments



