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STEVE CDWPER

STATE OlfALASKA
OFFICE OF HE GOVERNOR

JUNEAIT

April 19, 1987

The Honorable Jack Coghill

Chair, Senate Resources Committee
Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Senator Coghill:

As you are aware, s in your committee. | feel this
legislation is qu - tant to the proper operation and
functioning of my administration.

| would appreciate your committee review and action on this
legislation and your personal assistance to move ihis b ill
out of your committee. As we both know, this legislative

session w ill soon bhe drawing to a close.

[f you have any questions please contact my legislative
office and either George or Bob will see that the appropri-
ate people promptly respond to you.

Thank you for your continued support.



Alaska "tate "Legislature
Senate “ffottroctt Committee
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.Sen 1Jnul lono

Vi Ailiss Sttirtiil(VNKi . box V

Sin im Duncan Jimcm Alaska OOttl |
S Il QUK LIIVH (907) 465-4907

April 8, 13R'7

MEMORANDUM

TO:  Members of the Senate and House
Resources Committees

FROM: Staff
RE: HB 120, Paver Development Revolving Loan Fund

The original HB 120, introduced by the Governor would have interest
earnings from the Power Development Revolving Lean Fund diverted from
the PDRLF into the general fund.

The House Finance Carmittee Substitute provides that both the interest
and the principal of loan repayments be diverted from the revolving fund
and placed into the general fund.

Included in your packets are:

HB 120

CSSB 120 (Fin)

Governor's Transmission Letter
Fiscal Note

Rep. Kay Bravn's Memorandum

Chart on loan fund interest payments



*STEVE COWPER

gave\i

STatk oF ALAS 1A
arrice OP" "HE GOVERNOR
v NKAU

February 10, 1987

The Honorable Ben Grussendorf
Speaker of the House

Alaska. State Legislature

P.O. Eox v

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. Ill, sec. 18, of

Constitution, | am transmitting a bill that repeals

amends statutes relating to the dedication of

iInvestment

income to the power development lean fund. This dedication

is contrary to both the spirit and the letter

constitutional prohibition in art. IX, sec. 7 against
dedication of a tax or license. The money, under this b ill,

would be returned to the general fund where it
available for appropriation.

Governor

would be



No 2
STATE OF ALASKA 1987 LEGISLATIVE SESSION 0

FISCAL NOTE
Bill Version: CSHB 120(Fin)

REQUEST! Publish Dae: . HOUSE 3/6/87
Revision Date: Agency Affected: Commerce & Econ. Dev.
Title: Interest earned on the Power RRII: Accounting & Collections
Development Revolving Loan Fund

Sponsorm Pules Committee Components :.

Requestor: Cnvernnr

EXPENDITURES/REVENUES:  (Thousands of Do!! rs)
OPERATIC FY 87 FY 88 FY 89 FY 90 Fy o1 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT

LAND* STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING UL 0.0 0.0 0.0 oo 0.0

CAPITAL

REVENUE -PDRLF 0.0 (2,575.6)1(6,973.8) (7,811.5) (9,119.8)(9,362.7)
REVENUE - GF 0.0 2,575.6 6,973.8 7,811.5 9.119.8 9,362.7
FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
aniER
TOTAL

POSITIONS:

FULLTIME

PART-TIME

TEMPORARY

ANALYSIS:  (Attach aseparate page if necessary)

All FY 87 revenue is appropriated to the General Fund by Sec. 427, CH 130,

SLA 1986.
Estimated revenue for FY 88 is $5,960.2 of which $3,384.6 is appropriated to
the General Fund by Sec. 427, Ch 130. SLA /
Prepared by:  Martin .1. Richard, Director pi,™. . 465-2555
Division : Accounting & Collections ~ //° Date: N
Approved by Commissioner: 8T Adtro Ay  Shitich Date:

Agency: Department ofACommer_Fe and Economic development

Distribution (bypreparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and B"dget 1
Impacted Agency(ies) page of
Senate Secretary
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Kay Brown------

Alaska State Legislature
House of Representatives

Cljo GWPIOAF—7") \WINH

fiscfiL ivaoT ~ D "teO
MEMORANDUM
TO Representative Kay Brown

Representative Mike Davis
Representative Steve Frank

FROMt Eric F Myers, Staff
DATE March 1, 1987
SUBL: HB 120/Power Development Revolving Loan Fund

Several issues came up during the hearing on HB 120 concerning the Power
Development Revolving Loan Fund (PDRLF). The original bill introduced by

request of the Goveror would have interest earnings from the fund diverted
from the PDRLF and placed into The General Fund (Attachment 1).

Representative Adams has proposed a Finance CS which would provide that
both the interest and the principal of loan repayments be diverted from the
revolving fund and placed into the general fund, A copy of the draft CSis
attached (Attachment 2).

This memorandum addresses issues pertaining to these proposed measures
and attempts to clarify potential fiscal impacts in light of pre-existing
appropriations of earnings from the PDRLF to the general fund.

Fiscal Impacts

According to Martin Richard (x-2555) of the Division of Accounting and
Collections, the Four Dam Pool "project” is the only loan in the PDRLF
portfolio. Accordingly, the primary effect of the bill is to redirect that

During Session:

*. (X 130X 20*2661 P. O. BOX V
Anchorage, AK 99520-2661 Juneau. AK 99811
(907) 272*0207 (907) 465*4998



repayment stream away from the PDRLF into the general fund. The debt
ser\ice component of the Four Dam Pool loan, according to the terms of the
1985 Four Dam Pool Loan Agreement, consists entirely of interest for the
first 15 years of repayment: pricipal payments begin thereafter. A projection
of the PDRLF lie, Four Dam Pool) debt repayment schedule prepared by the
Division of Accounting and Collections is attached (Attachment 3).1

Another source of earnings for the PDRLF is a $7 million cash deposit
residing in the fund for self-insurance retention (Attachment 4). Accccrding
to Don Hitchcock (x-2180) of Risk Management, this money is kept in the
PDRLF in order to provide for a $7 million deductable against an insurance
policy for replacement of dam structures in the event of a catastrophic
event. These retained funds are estimated by the Division of Accounting and
Collections to earn 600.0 annually which also accrues to the PDRLF.

In summary, the stream of PDRLF earnings potentially redirected by HB 120
(or CSHB 120/Fin) includes: 1) the repayment of the debt service component
of the Four Dam Pool loan, together with 2) the earnings of the $7 million
insurance retention.

However, while considering this repayment stream it is essential to keep in
mind that there is already a prior year appropriation which has a claim on
the repayment stream into the PDRLF. Ch 130, SLA 86. Sec 427 appropriated
18,605.900 from the PDRLF to the general fund (Attachment 5). Most of this
obligation was paid off in FY 86, with another 3.384,600 required in FY 87 to
fully satisfy this appropriation.

The fiscal note for HB 120 (Attachment 6) properly reflects the fact that the
incremental effect of HB 120 (or CS HB 120/Fin) would be to appropriate the
Four Dam Pool repayment stream plus insurance retention earnings, minus
outstanding obligations. (That is. for FY 87: 5360.2 - 600.0 - 3384.6 - 2575.6.
Beyond FY 87, the earning stream is the simple sum of the Four Dam pool
debt repayment and the insurance retention earnings, projected into the
future at 600.0 annually.)

Relationship of HB 120 to Section 18 of HB 7S

It should be noted that another Administration proposal embodied in Section
18 of HB 75 (the Governor s proposed operating budget) would also tap the
earning stream of the PDRLF. Section 18 proposes an appropriation of
$1,939,300 from the PDRLF to the general fund (Attachment 7). If HB 120 is



passed, this proposal would be uneccessary. If both measures were to pass,
care must be taken not to "double count” these funds.

Constitutionality of Revolving Loan Funds

It is widely acknowledged that revolving loan funds are constitutionally
suspect in light of the prohibition of dedicated funds as noted in the
Governor s letter of transmittal (Attachment 3). The proposed CSwould
correct this problem in its entirety.

Notes:

1According to the terms of the Long Term Power Sales Agreement for the Four Dam
Pool, the wholesale rate for power from the projects consists of two separate
components: 1) the power production cost component, and 2) the debt service
component. The first component is dedicated to O£tM and insurance payments for the
Four Dam Pool facilities and appropriated through the Alaska Power Authority's

operating budget. Only the second component is paid into the PDRLF as debt repayment

cC: Representative Adams
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Introduced:
Referred:
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2/11/87 wo0367h
Finance

IN THE HOUSE

BY THE RULES COMMITTEE BY
REQUEST OF THE GOVERNOR

HOUSE BILL NO. 120
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: ™"An Act relating to interest earned on the power

development revolving loan fund; and providing for an

effective date."

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* beetion 1.

(b) The

@
©)
3

AS 44.33.600(b) is amended to read:

fund consists of
appropriations to the fund by the legislature;
repayments of principal to the fund [; AND

INCOME FROM INVESTMENT OF MONEY IN THE FUND AND FROM

LOANS MADE FROM THE FUND].

* Sec.

2.AS 44.33.600 is amended by adding a new subsection to read:

(c) Income earned from investment of money in the fund and

repayment of

interest on loans made from the fund shall Dbe deposited

in the general fund.

* Sec.

HP"UZOA

3. This

Act takes effect immediately under AS 01.10.070(c).

-1- HB 120



XTTACHMew *2

5-03675
Lew
2/25/87
Original sponsor: Rules/Governor

1 IN THE HOUSE 3Y THE FINANCE COMMITTEE

2 CS FOR HOUSE BILL NO. 120 (Finance)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - FIRST SESSION

5 A BILL )

6 For an Act entitled: "An Act relating to the principal and interest paid

7|!_ ?oa)the power development revolving loan fund; and

SJ providing for an effective date."”

o | BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:

iOLi * Section 1. AS 44.33.600(b) is amended to read:

11l (b) The fund consists of

12 [(1)] appropriations to the fund by the legislature ,;

13 (2) REPAIMENTS OF PRINCIPAL TO THE FUND: AND

14i| (3) INCOME FROM INVESTMENT OF MONEY IN THE FUND AND FROM

= LOANS MADE FROM THE FUND].

16 * Sec. 2. AS 44.33.600 is amended by adding a new subsection to read:

= (c)Income earned from investment c¢f moneyin the fur.c and

18 repayment of principal anc interest on loans made from the fund shal

© be deposited in the general fund.

U “ Sec. 3. This Act takes effect immediately under AS 01.10.070(c)



Attachmc™t 3

POWER DEVELOPMENT REVOLVING LOAN FUND

REPAYMENT SCHEDULE
S in thousands

Interest only payments FY 87 4718.9
or the first fifteen FY 88 5360.2
years. Payment based FY 89 6373 .8
on deht service esti- FY 90 7211.5
mates in Long-term FY 91 8§519.8
Power Sales Agreement FY 92 8762.7
FY 93 9076.3
FY 94 9447.3
FY 95 9835.7
FY 96 10217.6
FY 97 10421.3
FY 98 10635.3
FY 99 10859.3
FY 00 11093.7
FY 01 11339.5
The loan will be amortized over the remaining term of 30 years at 3%
Principle and interest payments will be 16.531.6 per year.

Total payments over the life of the loan:
Debt service estimates

(per Power Sales Agreement) - 15 years = 133,873.5
Principle and Interest x 30 years = 495,948.0
Total payments = 629,821.5
Os A p Cccum> » r '\ Cj&lA "cAiO/os

W XX —
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CASH WITM TREASURY POOL
Cuneni Period Adjustments
Unredeemed V/arranls

OTHER CURRENT LIABILITIES
Unapplied Suspense
Undistributed Suspcnso
Unposted Suspcnso
Escrow

RESt RICTED FUNDS
Foreclosure Reserve
Operating Budget
Appropriation
Other Reappropriations

CASH BALANCE SUBTOTAL
LESS COMMITMENTS’
LESS PQ COMMITMENTS'
MANNRATED SALE TO AHFC

12/31/86 CASH BALANCES

Veterans

1.438.4
(197.3)
(77.4)

(55.7)

-0-
(62 7)
(52.1)

(200.0),
«0-

(3,665 5)

(2,872.3)
0

0_
3,665.5'

793.2

Small
Business

28,303.8
(193)
(50.6)

(12.9)
(3.5)
0-

«0-

(2000)
«0-

0-

28,017.5

28,017.5'

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
DIVISION OF ACCOUNTING AND COLLECTIONS

CASH BALANCE SUMMARY BY FUND
(In thousands ol dollars)

Commercial

Fish Tourism
18,9666 2,665.1
102.0 4
(1,461.4) 0-
(479.4) (06)
(71.0 0-
(135.2) 0-
«0- 0-
(250.0) (150.0)
0- «0-

<0 0-
16,671.6 2,519.1
(1,128.3) 0-
(1,017.6) 0-
-0- «0
13,725.7 2,519.1°

Bulk
Fuel

997.0
43.9
(79.6)

(23.7)

(25.0)
0-

0-

912.6
(30.1)
0-

0-

882.5

Child
Care

416.3
0_
(53.3)

(01)
0-
0

0-

(75.0)
0-

287.9
(146 7)
0-
0

141.2

'Funds committed by Loan Committee approval but not yet requested by Division ol Investments.

'Funds committed by Accounting and Collections lor sell insurance retention.

’Secs 3 and 4. Ch 150, SLA 84 will reduce the C3086 balances to $0 0.

'Sec 102, Ch 138. SLA 80

«Secs. 39 8 6-15. Ch 130. SLA 86
eSec. 427. Ch 130, SLA 86 (Total rcappiopriation lioiii PD is $18,605 9, $8.590 1 was tinnsluin-d U Ib go, $4,092 u .v.tj tinnsluiiod

to be translericd as received by DAC)
'Prequalilicahon commitments lor limited entry pemuts; pursuant to AS 10.10 JIO(a)iU)

Hist
Dlst

463.1
0

(25.0)

*0.

438 1
(250.0)
0
0

108.t

Mining

4,498.9
(90)
«0-

(500.0)
0-

3,922.2

o

3,922.2

Alternative
Energy

3,247.3
(2.2)
(0.9)

(17)
«0-
(03)
«0-

(150.0)
0.

0-
3,092.2
111-3)

0-

3,000.9

residential
Energy

862.7
4.4
(0.2)

(.7)

(150.0)
0-

Fish /
Enhance

2,958.4
«0-
(33 8)

(200 0)
0-

«0-

2,724.6
0-

0
0-

2,724.6

Il 17 uu, $1,939.2 was tiansleried 12986.

Decenber 3, 196

Power Water
Develop >'Res

7,006.8 0-
0- 0-
0- 0
0- «0-
(6.8) 0-
0- 0-
«0- 0-
0- 0-
0- «0-
0- «0-

(" 7,000.0 / 0-

(7,000.0)' 0-
0 «0-
0- «0-
0- 0-

Total

71.824.4
(73.5)
(1,757.2)

(643.9)
(81.3)
(198.2)
(52.1)

(1,925.0)
)

(3,665.5)

63,427.7
(8,566 4)
(1,817.6)
3,665.5

56,709 2

remaining $3,904 6
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE
Bill Version : CMHB  120( Ik ))

REQUEST?

Revision Date: Agency Affected: Commerce 5 Econ. Dev.
Tide: Interest earned on the Power BRUI Accounting 4 Collections
Development Revolving Loan Fund

SP<nsor: Pulps Cnmmitt.ee_ Components

Requestor: .Gnyprp.nr

EXPENDITURES/REVENUES: (Thousands of Dol lars)
OPERATING FY 87 FY 38 FY 39 FY 90 FYO) Jj FY 92

TERSONAL SERVICES 1=
TRAVEL
CONTRACTUAL
SUPPUES

1
1
1 I
- ]
EQUIPMENT i
LAND & STRUCTURES 1
3.0 1 0.0

GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING nn

!

CAPITAL

REVENUE -PDRLI 0.0 1(2.575.6)1(6.973.3)1 (7,311.53 (S5.**3.5*1(9.362.7; |

REVENUE - GF 0.0 :75.6 6,973.3 7,311.5
FUNDING: (Thousands of Dollars)

GENERAL FUND 1 i i i
FEDERALFUNDS i i

UriiER ; . .
JATTTM. 1 " = 1 : - !

POSITIONS:

FULLTIME 1 1
PART-TIME 1 1 1 1
TEMPORARY I I | I |

-
=
[y

ANALYSIS : (Attach a separate page ifnecessary)
All FY 37 revenue is appropriated to the General Fund zy aec. -2;, CH luO,

SLA 1986.
Estimateg revenue for FY 38 is 35,960.2 of which 33,a3**.0 is aooroDriated to
the General Fund by Sec. 427, Ch 130,"SLA,V986t/*

Preparedby: Mart-" 7. ?lchard. ?-r»ctor — Phnn~ » :65-:55p
Division: Account!-n GoUect:ons = n.nc e -*
Approved by Commissioner: -*nthonv v m th Date:

Agency. ?ena>"~qot cfrorrerce )pfl Economic Cevei )rrent

Distribution (by preparer):
Legislative Finance
Legi .slauve Sponsor
Requestor
Office of Management and Budget
Impacted Agencyiies) rax, of
Senate Secretary
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State of Alaska
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COMMITTEE REPORT

FURTHER:  FINANCE
5/11/87

DATE TURNED INTO OFFICE
Mr. President:
RESOURCES Committee considered HB 124

oil and gas conservation tax; efd.

and recommended:

[ 1 replace with CS FOR ) [1 same title
[ 1] or adopt CS FOR ) [ new title

[ ] attached amendment(s) and
do pass
do not pass

no recommendation

]
]
] individual recommendations
) further referral to

]

letter of intent adopted

Committee | ] attached or [T adopted fiscal note(s)
[ J new | ] updated or LATpreviows
[ ] zero [HMiscal impect
MEMBERS ING DO PASS OTHER RECOMMENDATIONS

NE2

[t10



STATE OF ALASKA 1987 LEGISLATIVE SESSION
“ FISCAL NOTE ] ]
Bill version: HB 124
Publish Date: HOUSE 2/11/
REQUEST FISCAL DETAIL (
Bill/Resolution No.: 772-tf7-0074 Agency Affected: Oil & Gas Conservation Com.
Title: An Act reTat irig*>LO Liid frtT BRU:
ana bas conservation iqa '

Sponsor:  rtuies - Components:
Requestor! boverndf

Date 0FRequest!

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING FY 37 FY 38 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING u
CAPITAL 0

REVENUE 2402.8 2212.9 1927.5 1684.y 4/3.0

Loss by AS 43.57 repeal 745.2 68b. 9 0'do.] 0cJ.9 462.8
FUNDING :  (Thousands of Dollars)
GENERALFUND
FEDERAL FUNDS
OThZR

TOTAL

POSITIONS :

FULL-TIME
PART-TIME
TEMPORARY

S S en ,b* htoP??S fftifo* e *rd , Prudhoe Oil Pool and Kuparak Oil
Pool initiating a production decline rate of 15% starting July_I, 1987;
Lisbourne Oil Pool on stream July 1, 1987 at 100,000 b/d; ana endicott Oil
Pool on stream July 1, 1986 at 100,000 o/d<

n m . Chat ChattertoN s s

Division : — Date:

Approved by Commissioner: p3le. n/iH/jj
Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page o f 9/16/86



\ STATE OF ALASKA 1967 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: HB 124
REQUEST Publish Date: HOUSE 3/25/87
Revision Date: 2/17/87 Agency Affected:____ Revenue
Title: Relating to the Oiland Gas BRU:
Conservation Tax
Sponsor: Rules Committee Components:

ReouestoT*! Governor

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 . 1FY 87 1FY 8 1FY 8 I1F 9 rp |\
1 OPERATING I 1 1 1

1 PERSONAL SERVICES 1 - 1 1 - i i

1 TRAVEL 1 - 1 1 1 - i -
I CONTRACTUAL 1 i 1 i i -
I SUPPLIES 1 1 - 1 -1 - i

I EQUIPMENT I 1 1 1 i -
I LANDS | STRUCTURES 1 1 1 1 i

I GRANTS, CLAIMS 1o 1 -1 i -
I MISCELLANEOUS I - I -1 1

I TOTAL OPERATING 1 - 1 -1 — 1 1 -
| CAPITAL i - 1 1 9 T -1

I REVENUE 1"308 1FT51 11501 11391 1 1341
FUNDING:  (Thousands of Dollars)

I GENERAL FUND 1 1 1 1 1

| FEDERAL FUNDS 1 - ! 1 1 i

1 OTHER 1 - 1 1 | 1

I TOTAL 1 1 1 1 1
POSITIONS:

I FULL-TIME I -1 -1 -1 - F

I PART-TIME 1 -1 -1 -1 - -
I TEMPORARY 1 - 1 - 1 Mmooy i

ANALYSIS: Attach a separate page 1f necessary

1 FY 92

1241

dau

This bill would Increase the conservation tax on oil production from 1.25 mills per
barrel to 4.0 mills per barrel. At the same time a conservation tax would be levied on

natural gas production at the rate of 4.0 mills for every 50,000 cubic feet.
change would increase State revenues by apgroxima,teltf §1..5 million per year.
assumes an effective date of K.rch 1, 198,

This proposed
This analysis

Prepared By: Charles L. Logsdon " » M 17 B J*"  Phone: 276-5364
Division: Research/Revenue N Date: 2/1 *//87
Approved by Coirani*sloner: Hugh Hal one ate:

Agency: Department of Revenue -"7 /

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page 1
Senate Secretary

of

1



OIJOGET REQUEST UHIT (DRU) i

OH and Gas Conservation Alaska Oil and Gas Conservation Commission
name/ position op NnNU manageri PIOIIE|

r. V. Chattarton, Cnmmlanlnner/Chalrman (007) 279-1f|33
HAME/POSITIOH or AGENCY CONTACTt PHONCt

Galyn Evans, Administrative Assistant (907) 279-1A33

LIST SIATUTORY/REGULATORY OASIS TOR SERVICES PROVIDED (I.E., AIA5KA STATUTE, ALASKA AUIIIHISTRATIVE CODE, OR FEDERAL REGISTER)!

Statutorv/Rogulatory Citation Component/Programs, Services Statutory/Regulatory Citation . Component/Programs, Services
«
AS 31.05/20 AAC 25. Operations
AS 31.05/20 AAC 25. Data Processing

DESCRIPTION OF THE RRU SERVICES AMO RESPONSIBILITIES: H'e'Alar.ka Oil and (las Conservation Commission Is an independent quasi-judicial agency
established within the Executive Oranrh by the Legislature to ensure that oll and gas drilling, production, Feservolr depletion and metering opera-
tions comply with the Alaska Oil and Gas Conservation Act (AS 31.05). The Act prohibits the physical waste of crude oil and natural gas, protects
correlative rights, and provides for obtaining the maximum ultimate recovery of oil and gas that Is prudently feasible. The Commission Is em-
powered to cite and levy fines for violations of the Act, regulation or order of the Commission, and seek Injunctive relief to prevent continuance rd
a violation. Severance and oil and gas regulation taxes are levied on production. Revenue accrues from royalty production on state leases. The
prevention of waste enhances these Income sources and serves the public good by providing Increased funds to meet the public need.

further, the ORU provides fundlng for the following activities (1) acting as the Alaska Jurisdictional agency to determine well categories for
meeting the maximum lawful price of gas under the Natural Cas Policy Act of 1970, (2) discharging primary enforcement responsibilities for Class Il
Injection wells under the Safe Drinking Water Act of 197A as amended and (3) Acting as Alaska Jurisdictional ag»ncy for the U.S. D<»pt. of Treasury
In approving applications as m»eting requlrrn«nts fpr cert Ifixation as a qualified tertiary rtcovery project.

Department of Commerce and FY 88

AGP.NCY Economic Development
niuj
COVFR PAGE Qil and Gas Conservation
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The regulatory workload of the agency la a function of: (1) the regulatory responsibilities assigned to the comml 5.1on. and (2) the level
of the drilling end production activity performed by the public which the agency regulates,

A major expansion of the regulatory workload Is already being experienced subsequent to the June 19, 19RG award by -.he U.S. Environmental
Protection Agency of the primary enforcement responsibility for Class Il type underground Injection activity In Alaska. The added responsibility
stems from Chapter 91 SLA 198'*.

During the last half of TY 'BG and unquestionably continuing through TY '07, a dramatic drop In dr111lnqg activity occurred as a result of

the crude price collapse. Well workover activity and Increasing production from the Kuparuk, llsburne and Endlcott Pools have more than-offset
the decline In the drilling workload.

The major challenge facing the agency Is the ability to maintain, In the face of loss of funds, a staff capable of ensuring Industry
compliance with regulatory and statutory law.

Department of Coenerce and
AGENCY FY 88

Economic Development
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State of Alaska
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February 10, 1987

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box v

Juneau, AK 99911

Dear Representative Grussendorf:

Under the authority ofart. 111, sec. 19,o0f the Alaska
Constitution, | am transmitting a bill relating to the oil
and gas conservation tax.

The primary purpose of the bill 1is to adjust the existing
oil and gas conservation tax in AS 43 .57.010 to provice
enough additional revenue to the state to cover the amount
of the operating costs of the Alaska Oil and Gas

Conservation Commission ("commission™). An oil and gas
conservation tax 1is 1included 1in most of the conservation
Acts of the 30 oil and gas producing states. The tax would
be in the amount of four mills per barrel of crude oil and
50.000 cubic feet of natural gas. Proceeds from the tax
would be placed in the general fund. The commission has

calculated that approximately 32,680,000 would be collected
annually if this bill were enacted.

The concept of a tax related to oil and gas conservation
activities 1is not new to the state. Section 15, ch. 40, SLA
1955, which <created the commission, provided funding by
levying a tax on the gross amount of oil and gas produced.
The tax rate was then five mills per barrel of oil and per
50.000 cubic feet of natural gas. After statehood, sec. 15
became AS 31.05.130 and 31.05.140.

The original tax was repealed effective July 1, 1970, by ch.
247, SLA 1970.

Effective July 1, 1974, AS 43.57.010, the Oil and Gas Regu-—
lation and Conservation Tax, was enacted. Sec. 1, ch. 5,
FSSLA 1973. This tax isstill ineffect. It assesses a tax
of 1.25 mills (one-eighth of one cent) per barrel of oil, a
75 percent reduction from the amount of the conservation tax
levied up to July 1, 1970. The amount of revenue generated



Hon. Ber. Grussendorf Pace 2

by thir ta:: is net even equal to the operating cor.tr: of the
commission, and may bo perceives by the oil and gas industry
as little more than a "nuisance tax." As described earlier,
the tax in AC 42.5-.riC would be adjustel” to include a tax
or. production of natural car , and to increase the amount of
the /
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STATE OF ALASKA

HOUSE OF REPRESENTATIVES

MEMORANDUM

TO: Senator Jack Coghill

Chairman,

FROM: Representative Lyman Hoffman

DATE: April 29, 1988

Senate Resources Conmittee

RE: Scheduling of CS SS HB 198 (Judiciary)

I request your favorable consideration for scheduling
CS SS HB 198 (Judiciary), an act relating to the permissive and
nonpermissive use of land, at your earliest convenience.

Attached please find the following documents:

1) Copy of CS SS HB 198 (Judiciary)

2) April 14th Fiscal Note

3) Briefing paper

4)  Alaska Land Use Council Recomrendationc on Trespass

5) Trespass Problems on Native Land brief

6) Letters of support

If there are any

legislation,
convenience.

Thank you.

P.O Box 763

additional

BiTim. Alaska W559

questions

<Q07) 543-3543

concerning
please do not hesitate to contact me at your

P.O box Vv
IUNF.AU, ALASKA 99811
(907| 465-4530. 465-4453



STATE OF ALASKA
1988 LEGISLATIVE SESSION

RERDECT.

Sa<yr..jr
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BILL VERSION: _SS]ID_19G _
PUBLISH DATE:  4/29/87

- Ny *N\
; < -"r

FISCAL NOTE

Revision Date: _ . _ -
Tide: Permissive and nonpcETiis--

sive use of land.

Sponsor: Hofrnan

Requestor: Firmso Judciarv Comn.

EXPENDITURES/REVENUES:

OPERATING FY 83

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOT.AL OPE-. ATING

(Thousands of DollanO
v{ S9

e

CAPITAL

REVENUE

FUNDING:

CENERaLfund
FEDERAL FUNDS
OTHER

TOTAL

(Thousands of Dollars)

POSITIONS:

FULL-TIME
PART-TLME
TEMPORARY

ANALYSIS : (Attach aseparate page if necessary)

Prepared by: ni.irloson

FY 90

Agency Affected: DU?-
gpy * Land and Vinter ilge.

Components :.

Fy 91 FYy 92 FY 93

0 =i

Phnn, « 465-3400

Division: Land and W ater Management

Approved by Commissioner: i >E .

Agency:

< <

Date: 2/1/83

«> 1 - W

n.n.» ®

LL

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ics)

P38e of



STATE OF ALASKA
1988 LEGISLATIVE SESSION

RERUEST:

FISCAL NOTA

BAL VERSION:
publisrdatE :

CSHB 198 (Jud.)

RevisionDate: April 14, 1988

Title : "An Act re3.ating to the permissTve

and nonpermissive use of land."

Apeniv
BRU. PrnspriiM™m

Affected eDepartment of Law <

sP°nsor: House .Turiir.iary
Requestor: House Judiciary

EXPENDITURES/REVENUES:
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0-

FY 88 FY 89

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND -0 - -0 -
FEDERAL i- tNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME -0- -0-
PART-TIME
TEMPORARY

ANALYSIS :

(Attach a separate page ifnecessary)

(Thousands of Doliars)

Components:: All
FY 90 FY 91 FY 92 FY 93
© O G 0

The committee substitute for HB 198 removed all of the references to the

criminal
the bill. Consequently,
ment of Law. r> > f| P 0

Prepared by:
Division : Administrative Services
KaAJL d "

7 v
Approved by Commissioner: Grace BeVg Schaible, Atty. Gen.

Agency: Department of Law

Richard 1. PepueS< Director

N

law and criminal penalties contained in the original version of
there will not be a fiscal

inpact on the Depart—
Phnn(. » 465-3672
Date: - April 14. 1988

Date: April 14. 1988

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Pa8e —i— of —II



STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE.
JUNEAU, ALASKA 99801-1796

PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER 7/

February 2, 1988

The Honorable John Sund
Chairman

House Judiciary Committee
P.0. Box V

Janeau, Alaska 99811

rosgr.tht» Sund t

Subject: SSHB 198 - Ail act relating to the permissive and
non permissive use of land.

Position: As the bill 1is currently written it does not
affect the Department of Natural Resources. IT it was

below, the Department of Natural Resources would
enthusiastically support it.

Background: The Department has many concerns relating to
liability on state land. IT this exemption of liability was
extended to state land it would resolve many of those
concerns about recreational use of both developed and
undeveloped land and concerns regarding injuries and damages
when we 1issue leases and permits.

The state should not be liable if it leases land in 1its
natural condition and others improve it, as long as it was
in its natural condition when it was originally leased.
Recommendation: The Department of Natural Resources
recommends that the bill include "state land"” under the
definition of land, Sec. 05.40.010(g)(2).

Sincerely,

Judith M. Brhdy
Commissioner

J.JO9LM



CSSSHB 198 BRIEFING PAPER
The bill amends Titles 09 and 11 to provide for the permissive
use of unimproved land for recreational purposes, setting out the
rights and responsibilities of lanaownerc and users, and protect—

ing landowners from certain liability.

Need for the bill 1is generated by the complex and time-consuming
process of transferring federal public domain to private and
state ownership. Trespass often occurs because of the complexity
of landownership patterns in Alaska and the common misconception

that any open and unused land is public land.

SECTION BY SECTION ANALYSIS

Section 1.

Adds a new section to Alaska Statute 09.45.730. It recognizes
the right to enter another®s land to conduct geophysical explora—
tion as a valuable interest which warrants protection by law. A
mineral explorer who goes onto another person®s Jland to gather
geotechnical data or take mineral resources without permission
from the landowner is a geophysical trespasser. This new section
establishes treble damages for such trespass, unless said tres—
pass 1is unintentional or involuntary or the defendant had prob—
able cause to believe he was not on another®s land. In the

latter case, only actual carnages may be assessed. This provision



compliments the current Jlaw covering the wunlawful taking of

trees.

Section 2.

This section amends Alaska Statute 09.45.795 by Jlimiting the
liability of an owner of unimproved land for any injury or death
resulting from a person making recreational use of the Iland
without being charged compensation for said use. The Jlandowner
remains liable for acts of gross negligence or reckless or

intentional misconduct.

If a lancdwner charges a use fee for recreational purposes, he
remains liable for such 1injury and death as he has invited the

public on his land.

Section 3.

Defines unimproved and as including a trail; or a road built to

provide access, but which is no longer maintained or used.

Section 4.

Establishes standards for posting remote parcels. This is more

reasonable than current [law which indicates "notice against

trespass 1is given by posting in a reasonably conspicuous manner



under the circumstances". This section only addresses the
appropriate posting of certain access points commonly used to
enter the land. A person entering the land at an unposted point
can not be charged with trespass unless he knew he was on pro-—

perty and his presence was prohibited.



TO: f ;aska Land Use Council

THROUGH: Staff Committee

FROM: Trespass Work Group 4
SUBJECT: mRecommendations on Trespass
DATE: September 11, 1985

In January 1985, the Council adopted a work item addressing unauthorized use and
trespass on both public and private lands. A work group including the following
agencies was established:

Alaska Federation of Natives (Lead Agency)

State of Alaska, Department of Natural Resources

State of Alaska, Department of Fish and Game

State of Alaska, Department of Law, District Attorney's Office (ad hoc)
State of Alaska, Department of Public Safety (ad hoc)

U.S. Dept, of Interior, Bureau of Land Management

U.S. Dept, of Agriculture, Forest Service

U.S. Dept, of Interior, Fish and Wildlife Service

U.S. Dept, of Interior, National Park Service

U.S. Dept, of Interior, Bureau of Indian Affairs (ad hoc)

Under the leadership of the Alaska Federation of Natives, the group has developed a
comprehensive set of recommendations on the subject. The primary focus of attention
has been to identify ways to foster cooperation among landowners and recommend
actions which may be taken by public agencies and private landowners to prevent and
alleviate the growing problems of trespass and unauthorized use especially inadver*ent
use which constitutes the majority of the problems now occurring.

The Work Group spent several months identifying ways to foster cooperation among
landowners in terms of preventing and abating trespass and unauthorized use on public
and private land,.

The wunderlying direction of the work group's recommendations is a good neighbor
approach which encourages public and private land owners to cooperate to prevent
trespass on adjoining land. The recommendations of the group are not intended to
conflict with or contradict the responsibility of each landowner to enforce applicable
laws and regulations on his own land to prevent trespass or unauthorized use.

The work group paid considerable attention to the question of who should be
responsible for implementing each recommendation. In a number of cases the entity
that would be most appropriate to implement the recommendation is identified in the
report. It must be recognized, however, that the affected owner, public or private, has
the primary responsibility for initiating actions to prevent trespass and working with
neighboring landowners to develop a solution.



Some of these recommendations will require additional funding. These recommendations
should be referred to by agencies as they prepare their respective budgets so that

they may requisition funds needed to fulfill their responsibilities associated with
trespass enforcSftient and abatement.

Members of the Trespass Work Groi

Chairman Stateof Alaska

Alaska Federation of.Natives Deptl/of Natural Resourc
i>0N

Coyi 7 A

State of Alaska /U .S. Dept, of Interior

Dept, of Fish & Gaefe Bureau, oft Land Management

U.S. Dept, of Agriculture of interior
Forest Service .. Fish & Wildlife Service

" 12 lc.
U.5, Dept, of Interior
IH/S"ionaI Park Service
V_



RECOMMENDATIONS

WORK ITEM I|l1 - Recommend specific activities that offer public education intended
to .prevent unauthorized use of private and public lands.

A. User Information Maps* and Brochures Illustrating Land Ownership

Through better knowledge of the state's land ownership pattern, a significant
amount cl the inadvertent trespass activity could be prevented. In order to remedy
this problem, easy to understand maps and brochures depicting land ownership
should be prepared and made readily available to users of state, federal and other
public land. These maps or brochures should be prepared for those areas which
receive nigh public use and should show, in as much detail as possible, the land
status tor the area. Once completed, these maps should be made available to the
public through public agencies, public information facilities, appropriate retail
outlets and Native corporation offices. It is recommended that agencies preparing
maps and brochures follow the steps outlined below.

1. Identification of areas subject to high use and trespass - Sites and easements
which are subject to high public use should be identified by the landowner. It
is recommended that agencies notify and solicit thi information from regional
corporations and other major landowners® prior to preparing user iniormation
maps. Such priority areas would most likely include the railbelt and roadbelt,
the Bristol Bay area, specific parts of southeast Alaska, well used river
corridors, major recreation areas, and transportation corridors. By identifying
areas subject to trespass in these priority areas, it is possible to determine
where land ownership maps are most needed. Due to funding priorities it will
be necessary to focus first on those areas subject to high use and frequent
trespass problems.

2. Preparation of maps - It is recommended that public agencies and Native
corporations give due consideration to trespass abatement by establishing
priorities for preparation of user information maps It is recommended, prior
to an agency's completion of these maps that major landowners review the
map, when practical or reasonably necessary, to ensure that the land
ownership information is accurately depicted.

AGeneral User Information Maps - These maps are of a general nature and should show
land ownership boundaries and land status information. These maps are generally
available for distribution to the public and are meant to inform the user about general
topics concerning Alaska including land wuse, sources for additional information, or
availability of areas for recreational use.

AMajor landowners-Since the passage of ANCSA, large tracts ol both state and lederai
land have been transferred to private landowners. These landowners include the
Alaska Native regional corporations, village corporations, or other parties receiving
tracts of land. Other major landowners include state and federal agencies such as the
Bureau of Land Management and the State of Alaska, Department of Natural
Resources.



a. Easement Atlas - The existing easement atlas project being carried out
by the State of Alaska, Department ol Natural Resources (DNR) is an
example of a mapping program which meets the need of providing
accurate land ownership maps. Under this project. DNR is preparing map
atlases for the Bristol Bay and Copper River Basin areas. These
atlases are made up of maps at 1:63,360 scale. They show the location
of all wvalid public easments and rights-of-way, as well as the land
status for those areas. If these atlases prove to be beneficial, they
should be prepared for other areas of the state subject to high public
use.

b. Native Corporation Maps - It is recommended that Native corporations
also prepare maps of their land status which could be posted in regional
centers, agency offices, Native corporation offices, hunting and fishing
lodges, etc.

3. Distribution of Maps - It is recommended that the distribution of wuser
information maps, whether free or at a nominal cost, be expanded. Whenever
practical, appropriate land ownership maps should be made available and
distributed to the following: aircharter bus'messes, guides, hunters, fishermen,
campers and others who use public land. As they are completed, the DNR
easement atlases should be distributed through state and federal agency
offices.

Language for Public Documents Regarding Trespass and Unauthorized Use

It is recommended that appropriate language regarding the use of private land
appear on all public documents (i.e., brochures, maps or informational leaflets) on
land use, recreation, hunting and fishing, as well as any other documents which
are appropriate. An example of wording that might be useful for this purpose is
set forth belov:

"Both small and large tracts of privately owned land are located within and
adjacent to the boundaries of publicly owned land throughout the state. This
private land is not open to public use or travel without permission from the
landowner, unless public easements have been reserved or there is a valid
existing public right-of-way. Navigable rivers passing through private land are
available for use up to the ordinary high water mark. Tidelands are also
available for public use up to the mean high tide mark.

Invasion of community and camp privacy is a concern of many rural residents.
Be sensitive to local concerns. Trapping cabins and tent camps are essential
to the livelihood of many rural residents. They should not be used except in
case of real emergency. They may appear abandoned, especially in late
summer when the brush is tall. The owners will return though and will need
everything they left for the coming winter. The early trappers and wilderness
travelers established an honorable tradition of respecting campy and cabins -
a tradition that continues today.

Users should check with the (insertappro-
priate land management agency) to determine the location ol public land and
public easements across private land. For information regarding the use ol
private land contact the landowner. Use or travel across private land or an
unauthorized use of a public easment could be considered criminal trespass.”




General Public Education Program on Trespass

A general public education program focusing on trespass is recommended and
necessary. It should emphasize Alaska land ownership patterns, the need to prevent
trespass and unauthorized use and respect private and public land. This public
education program should be directed at both local residents and visitors. Outlined
below are several suggestions for educating the public about trespass and
unautho ' d use.

1. Public Service Announcements - Public service announcements for radio and
television should be developed and presented to the Alaska public by
concerned parties. These announcements should inform the public about land
ownership patterns and land use policies within Alaska. Such announcements
could be developed on a state-wide basis or for particular use areas, such as
wildlife refuges, parks or regional geographic areas. The Alaska Land Use

Council will encourage interagency efforts to develop general statewide
public service announcements. It is expected that both public agencies and
Native organizations will participate in preparing and presenting public

service announcements for specific areas or uses.

Whenever possible, these announcements should be aired on programs dealing
with hunting, fishing, recreation, etc. The announcements should emphasize
that it is an individual's responsibility to become familiar with the land
ownership patterns and trespass policies and laws for specific areas in
Alaska. To the extent possible, an announcement should include an
explanation of the allowable activities and uses for the different categories
of public and private land in a particular area. It should also describe the
means by which the public may become familar with land ownership patterns’;
trespass laws and policies.

2. Visitor Centers and Other Public Information Centers - When appropriate,
available information on land ownership and land use and trespass pjlicies
should be integrated into visitor center materials, as well as other public
information outlets or programs. It is recommended that the visitor centers
have maps, easement atlases, Native land policies and land ownership
brochures available. This information should be provided to the visitor centers
by the appropriate entity and it should include a |list of contacts for
additional information concerning the use of public and private land. Visitor
center and public information personnel should be able to inform the public
about the location of large tracts of private land near or adjacent to public
land.

3. Native Corporation Brochures and Actions - It is recommended that the
Alaska Federation of Natives prepare an informational brochure describing
Native land ownership in the state and the need to respect this privately
owned land. Those Native corporations and public agencies which have serious
trespass problems should consider setting up booths at sports fairs and other
public events to explain their land management policies and practices.

Publications - Whenever possible, descriptions ol existing land management
policies and appropriate maps showing land ownership patterns should be
included in magazines, tourist brochures, publications such as the Alaska
Milepost, etc. Recently, Northwest Publishing has offered to include this
information in their Milepost publications. Public and private landowners are
encouraged to provide this information to these periodicals.



5. Central Depository For Land Use Policies and DNR Easement Atlases - A
central depository should be established for information on land use policies
and copies of the DNR easement atlases. Land owners are responsible lor
ensuring that the information on file is current. It is recommended that this
information be updated on a regular basis. Possible locations for this
purpose include visitor centers or the Department of Interior Resource
Library. Such a depository will provide both landowners and the general
public with a central location to acquire information about land use policies
and public easement information. Official land status information will
continue to be available at existing land records oflices.

> School Education Program - It is recommended that a land information
program be developed for use in public schools throughoutthe state. This
program could include audio- visual aids and other educational materials on
ihe history o. the various land acts and programs which have affected land
ownership and land use in Alaska; specifically this should include the Alaska
Native Claims  Settlement Act, the  Alaska National Interest  Lands
Conservation Act, and the Alaska Statehood Act. The program could also
include information on current land management policies, including trespass,
throughout Alaska. It is recommended that the University of Alaska and
Department of Education be requested to produce the program.

D. Land Use Policies

It is recommended that Native corporations establish policies for the use of their
land. These policies should be made available for reference at the central
depository and visitor information centers.

E. Cooperation

It is recommended that neighboring public and private landowners work together to
provide the general public with land use policies and permit information concerning
public and private land. Private landowners should provide information of this
nature to public agencies managing adjacent land. Once this information has been
provided, public agencies should make the information available tothe general
public through their offices. Agency personnel will not be expectedto interpret
the Native land policy information or to issue permits. It is recommended that
public agencies make similar information available to the Native corporations in
order that they may distribute the information to the public.

F. Landowner Education Program

It is recommended that guidelines and/or educational programs be developed to
provide private landowners with information regarding management and protection
of privately owned land from trespass and unauthorized use. The education program
should focus on landowner rights, duties and liabilities with regard to detaining
trespassers, methods tor pursuing criminal and civil action, reporting procedures for
trespass activities, land management options, and permitting systems for commercial
and non-commercial uses. This program may include the use o: videos, pubiu
service announcements, brochures, etc. It should be a cooperative ellort between
private landowners and public agencies. It is recommended that the Alaska
Federation of Natives. Alaska Native Foundation and other regional profit and non-
profit Native corporations explore and implement this program.



WORK ITEM II2 - Discuss known and suspected problems ol unauthorized use and

explore wavs land and resource managers may be able to assist each other.
permitted by applicable laws, in implementing their respective responsibilities
enforcement and management to prevent unauthorized use. Among other things

as
for
the

group should identify problems and solutions associated with unauthorized access and

travel across public land, permitting systems and other trespass prevention measures.

A. Cooperation & Trespass Prevention Measures

Agencies and private land owners are encouraged to cooperate and develop
informal, and where appropriate formal agreements, which will encourage

lancowners to report to the appropriate landowner instances of unauthorized
and trespass on adjacent land. In the limited instances where formal agreeme

use
nts

are advisable, the agreements should not be burdened with liability clauses

regarding failure to report trespass incidents. The agreement should genera
specify the types of activities which will constitute unauthorized use or tresp
for the purpose of reporting such actions. It is recommended that landowners

Iy
ass
be

responsible for informing their neighbors about their land management policies and

priorities. It will be necessary for private landowners to provide such policies
agencies so they will know when to inform a land owner of a possible incident
trespass or unauthorized use. Generally, it is recommended that land manag
concentrate on reporting trespass actions which cause resource damage, co
lead to lasting resource damage, are a taking of timber or a mineral resour
represent continued unauthorized commercial use, or are activities which mi
lead to adverse possession.

1 Land Bank Agreements - Land Bank agreements may be used as a vehi

to
of
ers
uld
ce,
ght

cle

between public and Native land owners to report suspected trespass incidents.
Unless otherwise specified, such agreements should not impose a liability upon

the reporting agency.

2. Land Exchanges/Boundary Adjustments - In some high wuse areas, land

exchanges or minor boundary adjustments may remedy trespass problems.

It

is recommended that a program be implemented whereby Native corporations

could request public land management agencies to make land exchang
boundary adjustments and/or acquire public easements to remedy
ameliorate chronic trespass problems.

B. Program Development

Agency heads, Native corporation officers and other appropriate pol

es,
or

icy

representatives should provide direction on the development of programs and

policies to prevent and t”al with trespass problems.

l. Indentification and on-site management of site and trail easements - It

is

recommended that land owners and public agencies cooperatively identify

easements subject to high public use. Programs should be implemented by

tin*

appropriate manager which ensure that these sites and trails receive priority

in terms ol posting and management. Providing appropriate facilities such

as

outhouses ano litter barrels, as well as providing trail maintenance and
clean-up programs, should be considered in those areas receiving high use.
The Dillingham effort could be used as a model lor this program, in this
case, the BLM provided signs regarding public use of an ANCSA §17(b)

easement, and in turn, the village corporation posted the signs along
easements on their land.

the



Public agencies and Native corporations should investigate the use of funding
sources, such as DOT/PF’s localroads and trails program monies, to help
finance the identification and placement of signs along high use areas and
public easements. The agency with primary management responsibility should
develop standardized signs to identify authorized uses of easements and high
use public areas.

2. Land Use Planning - Land use planning efforts for public and private land
should take into consideration the impact of various activities which might
cause trespass problems. Land use plans should identify neaviiy used areas
which are open to public use.

3. Native Owned Land - It is suggested that Native corporations consider
identifying areas on Native owned lands which may be open to public use for
specific purposes. If opened, thisland could be made available on a permit
basis or non-permit basis. The Native corporations should also identify those
areas which require the greatest protection against trespass and unauthorized
use. They should then establish priorities for trespass abatement and for
protecting specific areas against trespass and unauthorized use.

C. Law Enforcement

It is the perception of the Native community that trespass laws are not being
adequately enforced, nor are trespass complaints being investigated in a timely
manner, it is recommended that the Department of Public Safety investigate
various mechanisms to improve upon the enforcement of trespass laws,

WORK ITEM //3 - ldentify activities that may lead to trespass and unauthorized use on
adjacent land and recommend possible ameliorating actions.

A. Coordination of Planning and Development Efforts

It is recommended that adjacent landowners coordinate with one another when
developing activities that would attract the public since certain facilities or
activities tend to have a magnetic quality which attracts or. encourages the public
use. Landowners should strive to implement their programs in a way to minimize
activities or development which create unwanted trespass problems for adjacent
landowners.

B. Uses Along Public Waters, Tidelands and Submerged Lands

It is recommended that agencies and private landowners work together to minimize
trespass and wunauthorized use problems which might occur on private uplands
because of activities which are permitted along public waters, tidelands and
submerged lands.



Legislative Action

After considerable discussion, the work group felt that recommending specific changes
in state law was inappropriate as part of its recommended actions for trespass
abatement. The work group, however, recognized that existing laws may not provide
for effective control of trespass on public and private land; therefore legislative action
may be needed.

Although Iland wuse activities have largely remained unchanged in  Alaska since the
passage of ANCSA and ANI1LCA, land ownership and management patterns have changed
dramatically. Areas previously open for virtuaiiy unregulated public use are no longer
available for that same purpose.

Existing state trespass laws evolved when private land ownership was generally
confined to small blocks of land, usually 160 acres or less in size. The reality now is
that in addition to the usual small blocks of private land, Native village and regional
corporations own large blocks of land, thousands and even millions of acres in size.
Boundaries between public and privately owned land are usually poorly defined,
difficult to distinguish on the ground, and may extend for literally hundreds of miles.

Changing land ownership patterns require, at the minimum, a thorough review of
current laws with respect to posting requirements and penalties currently applicable to
trespass violations, as well as a review of state law authorizing adverse possession to
determine whether it still serves a useful purpose in Alaska property law. Additional
attention should be directed to the unauthorized taking of resources, such as sand,
gravel and timber, from private land since current civil and/or criminal laws and
penalties for such unathorized use may be inadequate.

The work group also agreed that Iliability laws should be examined and amended, if
necessary, to limit the liability on the part of the land owner or manager for public
use of their land. Limitations on liability might encourage private landowners to permit
public use of their land.

The work group recognizes the importance of the legislative recommendations set forth
by Jim Messick in the Department of Public Safety report, Trespass and Unauthorized
Use of Native Lands in Alaska. The report may well serve as .a starting point for a
thorough review of all state laws which currently apply to trespass on private land.

In light of the massive changes in land ownership patterns, AFN and private landowners
should undertake a critical review of all state laws dealing with trespass, unauthorized
use of privately owned land and resources, and private landowner liabilities. The goal
of such a review should be to recommend legislative action, if deemed necessary, to
achieve two objectives: 1) require practical and reasonable measures for protecting
private land and associated resources from trespass; and 2) reduce, as much as
possible, the risk that land owners take if they allow recreational use of their land by
the general public.



TESTIMONY OF ROBERT W. LOESCHER
BEFORE THE HOUSE JUDICIARY COMMITTEE
ON HOUSE BILL 198
March 29, 1988

MY NAME IS ROBERT W. LOESCHER. I AM THE SENIOR VICE
PRESIDENT RESOURCE MANAGEMENT FOR SEALASKA CORPORATION, THE
NATIVE REGIONAL CORPORATION FOR SOUTHEAST ALASKA. SEALASKA
PRESENTLY OWNS APPROXIMATELY 238,000 ACRES OF SURFACE AND 493,000
ACRES OF SUBSURFACE LOCATED THROUGHOUT SOUTHEAST ALASKA.
SEALASKA WILL ALSO RECEIVE APPROXIMATELY 100,000 ACRES OF SURFACE
AND SUBSURFACE AS PART OF ITS FINAL ENTITLEMENT UNDER THE ALASKA
NATIVE CLAIMS SETTLEMENT ACT. ALMOST ALL OF SEALASKA®"S LAND IS
REMOTE, UNIMPROVED, BUT ACCJSSIBLE BY LAND, AIR AND WATER. AS
THE MAJOR PRIVATE LAND OWNER FCR SOUTHEAST ALASKA, SEALASKA WOULD

LIKE TO EXPRESS ITS SUPPORT FOR HOUSE BILL 198.

SEALASKA CORPORATION, IN CONCERT WITH THE ALASKA FEDERATION
OF NATIVES, HAVE REVIEWED THE COMMITTEE SUBSTITUTE FOR THE
SPONSOR SUBSTITUTE OF HB 198. IN RESPONSE TO THE CONCERNS
EXPRESSED BY MEMBERS OF THIS COMMITTEE, WE NOW OFFER THE PROPOSED
DRAFT AS A SUBSTITUTE FOR THE PRESENT COMMITTEE SUBSTITUTE FOR HB
198. BOTH SEALASKA AND AFN FELT THAT HB 198 CONTAINED SOME
AMBIGUITY AND DUPLICATION WHICH NEEDED TO BE ADDRESSED. OUR
DRAFT, WHICH IS OFFERED TO THIS COMMITTEE, IS OUR EFFORT TO
PROVIDE A MUCH CLEANER VERSION OF THIS BILL. THIS DRAFT, HOWEVER

ROBERT W. LOESCHER PAGE - 1 -
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STILL PRESERVES THE PROVISIONS WHICH PROTECT THE LANDOWNER FROM

CERTAIN TYPES OF LABILITY.

THE NEW DRAFT OF HB 198 HAS CONDENSED THE PROVISIONS
CONCERNING RECREATIONAL USE IN SECTION 1 OF HB 198.
ADDITIONALLY, WE PROPOSED THAT NEW SECTIONS BE ADDED TO INSURE
THAT NO PROPERTY RIGHTS WILL BE CREATED OR CONVEYED THROUGH

RECREATIONAL USE OF PROPERTY.

SECTION 2 OF HB 198 CONCERNING TREBLE DAMAGES FOR GEOLOGICAL
TRESPASS REMAINS THE SAME IN OUR DRAFT. SECTION 3 OF HB 198,
WHICH SOUGHT TO AMEND AS 09.45.795, HAS BEEN ALTERED TO ADDRESS
THE CONCERNS OF THIS COMMITTEE AND TO BRING THE AMENDMENT- INTO

CONFORMITY WITH THE PROPOSED VERSION OFFERED BY SENATOR DUNCAN.

OUR RE-DRAFT OF HB 198 REDUCED THE SPECIFIC INSTANCES OF
TRESPASS TO INCLUDE ONLY THOSE ACTS WHICH HAVE BEEN AMBIGUOUS AS
TO WHETHER SUCH ACTS CONSTITUTED TRESPASS. UNDER OUR RE-DRAFT,
THOSE ACTS WOULD NOW BE CONSIDERED TRESPASS. SECTION 7 OF HB 198
HAS BEEN ALTERED TO CLEARLY ESTABLISH THE REQUIREMENTS FOR
POSTING OF SIGNS TO PROHIBIT TRESPASS. THIS LANGUAGE HAS BEEN
PREVIOUSLY PROPOSED BY SEALASKA IN ITS EARLIER COMMENTS REGARDING

HB 198.

WE FEEL THAT THIS NEW DRAFT OF HB 198 PRESERVES THE SAME

CONCERNS ADDRESSED IN THE EARLIER VERSION OF HB 198. HOWEVER, WE

ROBERT W. LOESCHER PAGE - 2 -
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BELIEVE THAT THIS VERSION IS MORE SUCCINCT AND CLEARER. 1T

RESOLVES THE AMBIGUITIES WHICH EXISTED IN HB 198. WE ENCOURAGE

THIS COMMITTEE TO REVIEW THIS NEW DRAFT AND ADOPTED IT AS THIS

COMMITTEE®S SUBSTITUTE FOR HB 198.

THANK YOU FOR YOUR TIME AND INTEREST.

ROBERT W. LOESCHER PAGE - 3 -
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Afifna, s nc.

MAR 2 5 1988

ANCHORAGE OFFICE

COPPEFE)R(?A‘FVNT\ERERGO:FICE 406 W FIRBWEED LANE. NO. 101
ANCHORAGE. AK 99503
COPPER CENTER. AK 99373 PHONE: 19071 274-7662

PHONE: 1907) 822-3476

ST-24

March 18, 1988

Peter Goll

Alaska State Legislature
P,0. Box V (M.S. 3100)
Juneau, Alaska 99811
RE: Support of H.B. 198

Dear Peter:

By virtue of this letter, | am hereby expressing my support for
House Bill 198. This bill, if passed into law, would be of great
benefit to the private property owner. It comes at time when

problems related to trespass are at a upsurge, and unauthorized
usage of one"s private property are ever-the-more 1increasing. The
issue and consequences of trespass have never been openly dis—
cussed, but rather set aside. As a result, trespass problems
have grown out of proportion and furthermore, have been inter—
preted by many to mean permissiveness rather than the opposite.

As a Native Corporation in charge of the management of many acres
of land, we find, 1in many 1instances, unauthorized uses of our
lands by users who couldn®"t care less who owns what lands. The
users seem to know that since the current trespass laws are so
vague, and can be interpreted differently, that enforcement will
be to a minimum or not at all. Even the State Troopers 1in charge
of enforcement are reluctant to pursue instances of trespass.
They find themselves caught between the individual(s) and the
private property owners, where the latter must prove beyond a
reasonable doubt that trespass did occur. Until the proof is
conveyed, it is either forgotten, neglected or ignored...but the
damage is already done. These problems associated with trespass
will continue to arise until something 1is done. It will never go
away!

Again, for a private property owner with the management responsi—
bility of many acres of land, trespass confrontations can become
very serious. Although H.B. 198 is a long way from 1ideal, we

feel it is the most reasonable first step toward rectifying the prob



Support of HB 198
March 18, 1988
Page 2

lem. Although there are other desired features in this legisla—
tion, the most important part of this bill is the elimination of
the legal liability of landowners for users who use other "open
lands"” for recreational purposes. It really helps corporations
in reducing their liability!

Let me say, 1in closing, that Ahtna, Inc., as a landowner, desires
to have a bill such as H.B. 198 become law, as it does clarify to
some degree what constitutes trespass along with other sections

that clearly assist private landowners in protecting their lands.

Respectfully submitted,

President

cc: Land Committee
Ray Craig, Land Protection Officer
Shareholder Committee Chairmen
Village Council Presidents



February 16, 1988

The Honorable Lyman Hoffman
Representative, District 25

The Honorable John Sund
Representative, District IB

House of Representatives

c/o The House Judiciary Committee
P.0O. Box V

Juneau, Alaska 99811

Re: House Bill 198 - ™"An Act Relating to the
Permissive and Nonpermissive Use of Land"

Gentlemen:

Sealaska Corporation 1is the Regional Native corporation

for southeast Alaska. Sealaska owns approximately 493,000
acres of land located throughout southeast Alaska. Almost
all of Sealaska®s land is remote, unimproved, but accessible
by land, air and water. As the major private landowner for

for southeast Alaska, Sealaska would Ilike to express its
support for this legislation and offer the following comments
with regard to HB 198, ™"An Act Relating to the Permissive and
Nonpermissive Use of Land."

Under the provision of the proposed Bill, Sealaska would
not be Uliable for 1injury or death if permission were given
for recreational use, nor would Sealaska be Jliable for any

injury or death 1if the property were unimproved. However,
much of our land contains logging roads used by Sealaska and
others as part of 1its timber harvesting. Many of these

logging roads have been put to bed, with culverts and bridges
removed and natural vegetation permitted to grow over these
roads. As you may know, Sealaska 1is required to do this
under the Alaska State Forest Practices Act, AS 41.17.
Though these roads are now abandoned, liability could attach.
It is our 1impression that the intent of this legislation 1is
to exclude liability under these circumstances, and Sealaska
is offering some suggested amendments to cover those
concerns.

SEALASKA CORPORATION ONE seai.in*>n P<aM Junouu Ainska 99801 1276 Phone|907| 5861512
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T:»e intent of HB 198 1is to clarify for the landowner,
the duty 1t owes to someone who enters wupon 1its land.
Section 1 of the current version of HB 198 (CS for Sponsor
Substitute for HB 198 (Judiciary), Bradley 2/3/88) ("CSSSHB
198") provides ample protection to the landowner provided
that the wuse of the land was recreational and without
compensation. This encompasses permissive use of the land,
but does not include someone who 1is using the land without
permission.

The only protection afforded the landowner from
liability to a trespasser 1is found in Section 4 of the
current version of HB 198, which merely states that the

landowner 1is not Iliable in tort to a trespasser. Sealaska
would ask the Committee to compare this short provision with
the provision found in Section 1 of that Bill. If no duty of

care 1is owed to one using the land with permission, then no
duty should be owed to one using the land without permission.
This would be in accord with the common law principle that no
duty of care is owed to a trespasser. Sealaska believes that
this principle should be clearly established in this Bill.
To that end, Sealaska has drafted a substitute for Section 3
to be used in place of the current Section 3 of CSSSHB 198
for this purpose. A copy of the proposed amending language
is attached. The 1intent of the proposed Ilanguage 1is to
specifically provide that no liability will attach to a
landowner if a trespasser enters upon the land and is injured
or killed.

Some of Sealaska®"s lands are 1isolated tracts, either
surrounded by water or by federal/state-owned land. In such
situations, access to Sealaska®s Jland could be obtained
anywhere along the perimeter, through roads which pass
through federal or state-owned Jlands but do not enter
Sealaska®s lands, or by an accessible landing beach. Under
the proposed Section 7 of CSSSHB 198, Sealaska would be
protected from trespassers if it takes the steps of posting
the property "at each roadway or apparent way of access.”
However, it 1is physically impossible for Sealaska to post

notice at every conceivable access point. A better rule
would be to require posting at specific known access points
or along the perimeter at specified cardinal directions. To

that end, Sealaska offers a proposed substitute for Section 7
of CSSSHB 198, which 1s enclosed for this Committee"s review
and use.

In sum, the burden of Jliability should lie with the
trespasser and not with the landowner. Therefore, it should
be an act of trespass 1if entry 1if made upon the 1land of
another without ©permission regardless of posting and
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liability should not be contingent upon providing notice of
some prohibitive act. HB 198 goes far to address these
concerns. However, Sealaska believes that the enclosed
substituted sections would further clarify the legislature®s
intent regarding protection from unpermissive use of land and
limiting liability for permissive use of land.

Sincerely,

SEALASKA 6 "ORATION

Robert W.bwescher
Senior Vice President
Resource Management

RWL/amt

s\rep.ltr

Attachments: Proposed substitute for Section 3
Proposed substitute for Section 7

cc/enc: Sen. Jim Duncan

Sen. Richard Eliason
Sen. Lloyd Jones
Rep. Peter Goll

Rep. Ben Grussendorf
Rep. Bill Hudson
Rep. Robin Taylor
Rep. Fran Ulmer
Byron 1. Mallott

Sam Kito

Janie Leask

John Hartle

Larry Kimball
Stephen F. Sorensen, Esq.



TITLE

WHEREAS,

WHEREAS,

WHEREAS,

ALASKA FEDERATION OF NATIVES, INC
1987 ANNUAL CONVENTION

RESOLUTION NO. 87-12

ANCSA LANDS TRESPASS

the United States Congress recognized and transferred land
ownership of specific land holding under the 1971 ANCSA
Legislation; and

sixteen (16) years have passed and interim conveyance has
not yet been completed by the Department of Interior, to
those ANCSA LANDS to this day; and

trespass by U.S. citizens, tourists, developers and the
general public occurs in and about the Native Corporation
regions on a daily basis for many different reasons
unknown to those Alaska Native landowners and as time
progresses this inadvertant passage over and use of those
private ANCSA LANDS causes concern to all involved.

NOW THEREFORE BE IT RESOLVED by the delegates to the 1987 annual

convention of- the Alaska Federation of Natives, Inc. that
enforcement and compliance of trespass laws by the state
and federal government on those ANCSA private lands begin
today, and to support HB 198 in the forthcoming
legislative session.

CONVENTION ACTION: PASSED



ELSSKE PEDBRSfcOn

[dp nativEE, Inc.

411 W 4th Avenue. Suile 301 « Anchorage. Alaska 99501 < Phone (907) 274-3611
January 27, 1988

Senator Johne Binkley
Alaska State Legislature
P. 0. Box V

Juneau,

"Dear

Representative Lyman Hoffman has notified the Federation
that Committee Chairman Representative John Sund has scheduled
HB 198 (Permissive and Non-Permissive Use of Land) for hearings
before the House Judiciary Committee for February 3 at 1:30 pm.

HB 198 1is important to private landowners in general. It is
extremely important to Native landowners who have acquired large,
remote holdings that were open to use and occupancy under earlier
federal management.

HB 198 1is but one element generated by the efforts of state,
federal and Native representatives, as members of the Alaska
Land Use Council, to resolve trespass and land management related
issues. The bill focuses on the use of private land for recreational
purposes in exchange for relief, under certain conditions, to the
landowner of liability.

The enclosed AFN Resolution No. 87-12 was presented to and
passed by the entire 1987 Convention delegation. Such overwhelming
support indicates the importance of this bill to the Native
community.

I respectivefully request your support of HB 198.

Thank vyou.

enclosure

cc: Representative Hoffman

Integrity < Pride in Heritage e« Progress



SL3SK3 PEDeRSfci1an
op hatives, INncC.

411 W 4|h Avenue. Suite 301 « Anchorage, Alaska 99501 < Phone (907) 274-3611
January 27, 1988

Representative Henry Springer
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Dear Represent Springer:

Representative Lyman Hoffman has notified the Federation
that Committee Chairman Representative John Stind has scheduled
HB 198 (Permissive and Non-Permissive Use of Land) for hearings
before the House Judiciary Committee for February 3 at 1:30 pm.

HB 198 1is important to private landowners 1in general. It is
extremely important to Native landowners who have acquired large,
remote holdings that were open to use and occupancy under earlier
federal management.

HB 198 1is but one element generated by the efforts of state,
federal and Native representatives, as members of the Alaska
Land Use Council, to resolve trespass and land management related
issues. The bill focuses on the use of private land for recreational
purposes in exchange for relief, under certain conditions, to the
landowner of liability.

The enclosed AFN Resolution No. 87-12 was presented to and

passed by the entire 1987 Convention delegation. Such overwhelming
support indicates the importance of this bill to the Native
community.

I respectivefully request your support of HB 198.

Thank vyou.

President
enclosure

cc:  Representative Hoffman !/

Integrity < Pride in Heritage * Progress
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TRESPASS AND EASEMENT MANAGEMENT PROBLEMS ON NATIVE OWNED LANDS

Elizabeth M. LeBlanc
Calista Corporation - Land < Natural Resources Dept.
503 East Sixth Avenue
Anchorage, Alaska 99501

ABSTRACT

Ever since Alaska Native corporations began to receive title to their lands, they
have been faced with the ever increasing problem of trespass. The types of trespass
and frequency of incidents varies from region to region. This paper will familiarize
individuals with the trespass problem since it provides an overview of the trespass
problem and identifies forms of trespass which affect the ability of government
agencies to provide adequate protection against trespass.

INTRODUCTION

December 18, 1971 is a significant date for the Native community in Alaska. This
date marks the signing of the historic Alaska Native Claims Settlement Act
(ANCSA). When Congress passed ANCSA, it provided for the transfer of million
acres of land throughout Alaska to Native owned corporations. ANCSA created
several landlords, each of whom was concerned with the disposition of their land
and the activities upon it. During the past 15 years the state has been undergoing
a complex and often times confusing process of land transfers conveying federal
ownership of land to state and private interests. The changing patterns of land
ownership, although major, seem pale irr the face of the many complex legal issues
resulting from the changing land status (e.g. navigability determinations, legal
challenges involving grandfather rights, over-selections, trespass enforcement,
easements, etc.)

As a result of the various land transfers, there is a great deal of confusion in
Alaska as to land status and the rights attached to land ownership. Land that was
available for public use one year is not available the next year. The situation has
led to an increasing problem of trespass on private land by the general public. The
public often fails to realize that the land conveyed to the Native corporations is
private land, and does not realize that even though these lands are seemingly
unused, indeveloped, and largely unfenced and unmarked, entry onto the land could
constitute trespass.

Land conveyed to Native corporations is private property and as such enjoys all the
rights and protection due an individual owner. Lhfortunatelyl* protecting Native
owned land from unauthorized use am. entry by the public is becoming a serious
problem for the Native corporations and has varying consequents. As with any
private landowner, the Native corporations are experiencing an infringement on their
ownership rights. The protection once afforded to these lands through their remote
location and inaccessibility is rapidly diminishing as Alaska's non-Native rural
population grows, as easement reservations provide increased access to remote
areas, and as competition for the land and its resources intensifies.

There are two principal categories of unauthorized use.
1. Casual wuse whereby an individual strays from adjacent public land or

easements. This type of use generally occurs without a permit or license,
while an individual is hunting, fishing, hiking, camping, etc. These forms of



trespass are wusually inadvertent, but over a period of time may adversely
impact subsistence or Native lifestyles. Although these activities do not create
immediate problems, there is the possibility that they will significantly impact
land management policies or create a possessory right, if ignored.

2. Unauthorized use whereby an individual damages the land or removes resources
found on the land thereby affecting the economic base of a Native corporation.
Such activities may include cutting timber, illegal exploration for minerals or
removal of sand and gravely

The trespass problem is difficult to handle because Native land holdings . n
remote and cover vast undeveloped areas which are not always easily access ... by
the land owner or its managers. Soir« of the trespass problems are endemic to any
large tract of wundeveloped land; others have been precipitated by the massive
change in the State's land status that has occurred in recent years and is still
occurring. The trespass problem, however, is not confined to land owned solely by
Native corporations, nor is the problem limited to remote areas of the state. Other
private landowners, in particular, those in the Kenai Peninsula and the
Matanuska-Susitna Borough are also experiencing trespass problems due to rapid
growth and increased recreational use.

TYPES OF TRESPASS

Native corporations are experiencing several forms of trespass on their lands. Most
instances of trespass are inadvertent, but many times the trespass is intentional and
causes significant harm to the landowner.

Trespass Resulting From Misuse of Public Easements

In the State of Alaska there are many types of easements, including trails of
varying widths, public rights-of-way, site easements for vehicle parking, temporary
camping, and loading and unloading of supplies, utility easements, railroad rights-
of-way, section line easements and easements for communication systems, oil and
gas activities, etc.

Although there are many types of easements, the misuse of ANCSA 17(b) easements
is of particular concern to Native landowners since these easements were reserved
only on Native corporation land. ANCSA 17(b) easements now encumber vast
amounts of Native corporation land and go largely unmanaged. Under Section 17(b)
of ANCSA, the Secretary of Interior was authorized to reserve public easements
across land selected by Native corporations pursuant to ANCSA. The purpose of
these easements is to provide public access to publicly owned Iland and major
waterways. These easements were to be reserved so thattheir impact on the
Native culture, lifestyle and subsistence resources was minimized. ANCSA 17(b)
easements are for a specific use, location arid size and they’ may be used only for
a specific purpose which is described in a corporation's interim conveyance
documents. For example, many 17(b) easements are limited to winter-use and,
therefore, cannot be used at other times of the year. Section 17(b) of ANCSA
does not give the public the right to use Native lands for recreational purposes; it
only provides access to public recreational areas. All too often, the public
misunderstands the purpose of the 17(b) easement or that the use of the easement
is regulated by law, thereby failing to realize that the land underlying the
easement is private property and should be respected as such.

A key factor contributing to the trespass problem is theabsence of a program for
managing and protecting 17(b)easements against misuse. The various federal and
state agencies have been unable to implement regulations for easement management
because each agency is faced with vastly different objectives. Although federal



agencies within the Department of Interior are permitted, within established
guidelines, to adopt their own procedures for 17(b) easement management, state
and other federal agencies are not bound by these guidelines. Consequently, federal
and state agencies are reluctant to manage public use of the 17(b) easements,
citing lack of legal authority and funding.

Under existing policies and practices there is no way for the public to know when
or if they are trespassing on private land. In most areas, there are no indicators
of private ownership (i.e., signs or fences) which identify the location of 17(b)
easements or property boundaries for private owned land. Furthermore, there is no
single agency or source (i.e., map, brochure, guidebook, etc.) to which the
public may go for information about land ownership and land status, including the
location of private land, permissible activities on easements, and laws concerning
trespass and public use of undeveloped land.

Perhaps the most bothersome and complex trespass problem is the misuse or non-use
of 17(b) easements. In most instances, the public is not aware that the easements
exist, so noncompliance is a common occurrence. It is very easy for individuals to
stray beyond the boundaries of the easements because there are no signs or
markings on the ground delineating easement location. This results in a high
incidence of trespass, much of which is inadvertent or unintentional. However, the
most troublesome problem is that the public uses the easement for purposes other
than what was designated in the interim <-onveyance document. For example, 25
ft. winter trails are used as summer haul roads or one acre site easements are
used for long-term camping. These situations are difficult to monitor because the
Native landowner, usually a village corporation, is not aware of the procedures
pertaining to the management of 17(b) easements, nor does the corporation Kkiiow
the exact location of the easement on its land.
%

The location of a 17(b) easement is obviously an important factor in easement
management and trespass enforcement. Since the easements are on private land, th«
state of Alaska's trespass laws are in effect. This creates a difficult situation
because the state's criminal law on trespass cannot be held to apply in most
instances of trespass occurring off 17(b) easements. The law excludes from
criminal trespass any entry upon unimproved land where there is no marker, sign or
fence indicating a prohibition against such intrusion.* As the statute is now
written, it encourages and permits casual trespass on private land, rather than
preventing it. The Ilaw currently sanctions this type of activity so long as an
individual is not intending to commit a crime and the land is unused and unfenced,
or the individual using the land has not been advised by the land owner that the
land is indeed private land. It should be remembered that inany casual trespassers
carry guns for bear protection or hunting. It is not an enviable position for a
village land manager, who has no law enforcement training or authority to approach
these individuals to inform them that they are trespassing.

Trespass off a Navigable Waterbody

Problems of trespass occurring off of navigable waterbodies are similar’ to those
associated with trespass off 17(b) easements. The problem, however, has been
compounded because there are disagreements about where the boundary of the
uplands is located along navigable waterbodies. Typically, uplands are defined as
that land above the mean high water mark; the state, however, tends to view the
demarcation more liberally. In any event, the trespass problem usually involves
people boating up a river or flying in by float plane and then using the uplands
along the shoreline of the navigable waterbody for recreational purposes such as
camping, fishing, hunting, firewood gathering or other incidental activities.

* AS 11.<(6.350



It is nearly impossible to prosecute these types of trespass because state law
currently requires the land to be posted before a law enforcement officer can take
action on a trespass violation. Under the law, such a minimal intrusion upon the
land is not a criminal offense unless reasonable notice is provided. However, it is
difficult for the village corporations to comply with the law and provide adequate
notice along rivers or lakes since many are inholdings on Native corporation land.
In most cases, posting signs forbidding trespass cannot be done witlout gieat
expense or difficulty to the large landowner.

t
Recreational Trespass
A large number of trespass actions may be described as "recreational trespass.”
This type of trespass usually involves a one-time situation where individuals stray
onto Native corporation lands from adjacent public lands or 17(b) easements ana
then camp overnight, go hiking, fishing, hunting, trapping, gather firewood or do a
wide array of similar activities. Many of these trespass occurrences seem to be
inadvertent and appear to occur because the public does not have adequate
information about the use of 17(b) easements or land ownership patterns.

Due to the vast amount of private land in Alaska and the remote location of much
of the land, it is quite possible that there are improvements on the land for which
a landowner has no actual knowledge. Although AS 09.45.795 provides liability
protection against injuries received by trespassers on unimproved and apparently
unused land, no liability protection is provided to the landowner for those situations
involving unknown improvements, such as mine shafts, gravel pits, old abandoned
cabins, and old roads, trails and airstrips. Under the present law, it is quite
possible for a trespasser to sue a landowner for injuries received while trespassing
on private land if any of these improvements are present in these situations. The
courts typically examine the nature of the improvement, the cost of removing the
improvement, the landowner's likeliness,and actual knowledge of the improvement's
existence, and the extent to which the improvement can be considered an attractive
nuisance. In those cases involving a trespass action, the courts in other states have
held that a landowner owes a minimum of care to a trespasser.* Since Alaska has
almost no case law dealing with trespass or wrongful death or injury ot a
trespasser, it is possible that a private landowner could be held liable in a
personal injury suit involving a trespasser on unimproved lands.

The size ofthe land area, duration, impact and intent, all toone degree or

another determine how severe a trespass activity may be. Not all trespass actions
are equally severe, nor arethey all harmless activities. It is important to note
there is a significant difference between an individual hiking across the land and a
"D-3 cat" crossing the land. A bulldozer crossing the tundra only one time can
cause severe surface degradation, whereas a camper may cause no permanent
damage. However, the potential for damages by the camper from fire and litter
are ever present regardless of the type, extent and frequency !<f the unauthorized
use. Furthermore, there is the ever present possibility that historical sites and
cemeteries may be damaged or looted by the casual trespasser. This situation is
most common on Native land.

Unauthorized Use ofLand and Natural Resources

Unauthorized use of land and natural resources usually results in a loss of revenue
to the Native corporation. In some cases, physical damage to the land itself may
occur. Over a long period of time, removal of valuable resources through gravel
extraction, gold mining, cutting of timber, or even extensive fishing and hunting
can significantly impact the economic viability of a Native corporation and its

* LeBlanc, E.M., "Section-by-Seccion Analysis - HB 660," April, 19S6,
unpublished report to the State of Alaska Legislature.



individual shareholders. The hunting and fishing issue is particularly sensitive in
those areas dependent on subsistence activities or dependent on commercial fishing
along rivers.

Although most of these trespass activities result only in a loss of revenue, they
can create a possessory right if ignored. Fishermen, trappers, miners, etc., have
built structures of varying types on Native owned lands. Some of these people
moved onto the land prior to the passage of ANCSA in -1971, butdid not file the
proper paperwork to establish their residence or activity. In the absence of these
records, they appear to have no "valid existing right" under ANCSA and hence, may
be trespassing unless they have occupancy rights under Section 14(c) of ANCSA.
Others who moved onto the lands after ANCSA are in a similar, but less defensible
position. In addition, historical roads and trails which were not reserved by 17(b)
easements are present on Native corporation land. Continued use of these rights-
of-way by the public could lead to the creation of a prescriptive easment across
the corporation's land. Should this type of trespass go unchallenged, it may lead
to an eventual claim of adverse possession against a Native corporation's lands or
the creation of an additional easement which will result in an actual loss of land.

Geological and Geophysical Trespass

In recent years, Native corporations have discovered that illegal geologic exploration
activities have been occurring on their land. In these situations, mineral exploration
companies have gone onto or flown over regional and village corporation land to
conduct geologic exploration activities without the permission of the subsurface
owner. In the Lower 4S, these activities are a recognized form of trespass and are
considered to be a tort known as wrongful appropriation of the right to explore for
a resource.* The courts have recognized a landowner's right of recovery against a
geophysical explorer who enters wupon land without au’hority and conducts a
geophysical survey. Damages have been awarded to a landowner for geophysical
trespass based on actual surface damages, on loss of the exploration rights, and on
loss of the leasing value.*

In the case of a geophysical trespass, physical harm to the property is usually only
of minor consequence because modem surveying methods cause little or no physical
damage to the land. Consequently, the greatest concern of a landowner is not
damage to land, but the loss of prospective economic advantages. A landowner's
major losses  occur  when information regarding the  mineral estate is
misappropriated. The landowner is then deprived of a valuable exploration right, and
if the survey tends to demonstrate that the land is valueless for mineral
development, a landowner may be denied the opportunity to lease or sell his rights
to the mineral estate, thereby denying the landowner any profits and placing nim in
an unequal bargaining position.

PROBLEMS RELATIVE TO ENFORCEMENT AND PROSECUTION OF TRESPASS

Trespass in its many aspects is a problem that impacts all private landowners in
Alaska, whether they be a Native corporation or a homesteader. It is a problem
which must be addressed on a statewide basis in order to resolve the fundamental
issues of law and public responsibility.

Jurisdiction for Trespass Enforcement

While the division of responsibility between the state and federal government
relative to trespass seems clear, actual determination of responsibility is usually
complicated because of the changing land status. There is no disagreement that

* LeBlanc, E.M., "Section-by-Section Analysis - HB 660," April 1936,
Unpublished Report to State of Alaska Legislature.



federal agencies are responsible for trespass enforcement on Native land during the
withdrawal, selection and adjudication processes. However, once title s
transferred by interim conveyance, such land is considered private land, subject
only to completion of a survey. At this point, Native corporation land falls under
the State of Alaska's jurisdiction. Since itis private land, it is the state's
responsibility to provide law enforcement and respond to trespass complaints and if
necessary prosecute trespassers.

The most difficult situation, however, is determining who is responsible for
trespass situations involving the misuse of 17(b) easements. In those situations
where the easement user strays from the 17(b) easement onto adjoining land, the
trespass is on the property rights of the private land owner. Therefore, the
responsibility for any action rests with the owner because it is a trespass on the
corporation's property rights. Furthermore, if an easement wuser utilizes lana
within .he 17(b) easement for purposes other than what was specified for that
easement, but does not obstruct or damage the easement (e.g. overnight campng
on a 17(b) -easement), the wunderlying landowner must take action on :ne
unauthorized wuse. The exception is when damage or obstruction to the 17(bT
easement occurs. In this situation, the easement holder (ELM or other governmental
agency) is responsible for taking action becauseactual interference or damage to
the easement itself has occurred.

It is difficult for private landowners to get state officials to aggressively prosecute
those cases involving trespass on private land. The various law enforcement
agencies by and large do not view trespass as a major crime, consequently little :s
done to enforce the state's trespass laws, even when requested to do so by a
landowner experiencing trespass problems. However, more frequently, agencies
responsible for trespass enforcement take no action whatsoever on reported trespass
violations, either due to lack of time, funding or manpower.

Lack of Surveys on Conveyed Land and 17(b) Easements

A potential stumbling block to effective enforcement against trespass lies in the
lack of identifiable boundaries of the property and easements. Since the majority of
the land which has been conveyed to Native corporations is not yet surveyed , there
is the possibility that some instances of trespass are occurring on the periphery of
Native corporation land. Consequently, there may be cases where legitimate
questions will arise as to whether an alleged trespass did, in fact, occur, In those
situations, the only way to settle the dispute is to have the area in question
surveyed.

As long as Native corporation land remains unsurveyed, it will be difficult to make
a clear determination as to whether or not a trespass did occur. Without such a
determination, prosecutors may actually decline to prosecute trespass cases. Tne
need to determine boundaries prior to prosecuting trespass cases places an undue
burden on Native corporations and substantially increases the costs associated with
trespass enforcement and prosecution.

Statutory Issues

The initial determination of whether to pursue a civil or criminal action against a
trespass is usually made on a case-by-oase basis by the affected Native
corporation. In determining which cases to prosecute the guideline is usually
intent--was it inadvertent or deliberate and is the impact minimal or profound.
Clearly any use of the land which can lead to a claim of adverse possession or a
prescriptive easement, thereby jeopardizing or diminishing a Native corporation's
ownership rights is a situation which justifies pursuing a trespass action.

The primary problem associated with trespass enforcement is the statutory
requirement that notice against trespass be "given by posting in a reasonably
conspicuous manner" (AS 11.46.350). The posting requirement is ambiguous since
the definition of "a reasonably conspicuous manner” is subject to wvaried



interpretations. In most situations under the present law, posting is interpreted to
mean that the land must be posted at frequent intervals, i.e., every 100 feet
along all exterior property boundaries including lake and river edges. Given the
vastness of Native corporations' land holdings, this requirement for posting or
fencing is unrealistic. The present law leaves everything to interpretation. This can
lead to conflict between a landowner and the law enforcement officer and
prosecutor. A landowner's interpretation of the minimum posting requirement may
result in the land owner not posting his land sufficiently to satisfy law enforcement
officers or prosecutors. For example, under a strict interpretation of the law, if a
float plane lands on a lake or river inside a private landowner's property
boundaries, the land would not be considered to be posted "in a reasonably
conspicuous manner,"” if signs were posted only on the property's exterior
boundaries. To be considered adequately posted, the courts could interpret the law
to mean that signs have to be posted along the shores of all interior lakes and
rivers.

As it now stands, private landowners are unable to gain assistance from the state
criminal process even if there is a flagrant and purposeful instance of trespass if
the landowner has not met the posting requirements. Private landowners with large
tracts of land must post literally hundreds and thousands of signs to meet tne
letter of the law. This is a very expensive and burdensome requirement tor
landowners. The law does not consider the wuniqueness of Native land ownership
patterns (vast tracts of undeveloped private land). In fact, in many areas o: the
state, it is impossible for landowners to post signs simply because there are no
trees on which to attach "no trespassing" signs.

It is difficult to keep all private lands adequately posted in remote areas because
signs weather and people constantly vandalize them. As it is now written, me
state's posting requirement for large land areas, such as those owned by the Native
corporations, is unrealistic and in ' many instances cannot be impieme-v.ec
economically or practically by the large landowners.

Another problem associated with prosecution of trespass cases lies with the State
Criminal Code which defines trespass relative "to intent to commit a crime" Tr.e
revised Criminal Code provides that "a person, who without intent to commit a
crime on the land, enters or remains upon unimproved and apparently unused land,
which is neither fenced nor otherwise enclosed in a manner designed to exclude
intruders, is privileged to do so, (emphasis added) wunless; 1) notice against
trespass is personally communicated to that person by the owner of the lane or
some authorized person; or 2) notice against trespass is given by posting in a
reasonably conspicuous manner under the circumstances."*

For the most part, Alaska's statutes are subject to varying interpretation and place
the burden of proof that trespass has occurred on the landowner. As it now
stands, the statute may be interpreted in a manner which will permit a person to
enter on private land to go hunting, fishing, camping, prospecting, etc., so long
as the person is not intending to commit a crime and the land is mused, unfenced,
and no one advises the user to the contrary. The statute reflects the philosophy
that if a landowner wants to exclude intruders, the landowner should be solely
responsible for taking steps to do so. The entire burden of protecting one's lands
is thereby placed on the landowner.

In summary, it is difficult for Native corporations to get federal and state
officials to aggressively prosecute those cases involving casual trespass on Native

* AS 11.46.320 and AS 11.46.330



lands. In their present form, the Alaska's statutes are very vague as to what
constitutes trespass, consequently they do not provide private land owners with
adequate protection against trespasses nor does it allow for the prosecution of
trespass even though the landowner's rights may have been infringed upon. The
criminal code is not an effective tool for dealing withtrespass simply because
people, by and large, do not view trespass as something which should be punished
by criminal statutes. This is in significant contrast to the lower 48 where several
states make it a crime to hunt on private land if the hunter has not gotten
permission from the landowner belforehand.*

When selecting trespass cases for prosecution care must be taken to differentiate
between acts which are fundamentally civil in nature and those which constitute
criminal trespass. It is not reasonable to expect that all trespass offenses will be
prosecuted as criminal actions. It is important to note, however, that a civil
action is wusually not a very satisfactory remedy because it is expensive for the
private landowner to hire attorneys to file the action andthere is no certainty of
recovering more than nominal amounts for damages. Unless state trespass laws are
amended so that the enormous evidentiary burden placed on the landowner s
removed, the majority of trespass activities will remain unabated and will continue
to be difficult to prosecute.

TRESPASS AND EASEMENT MANAGEMENT POLICIES

There have been and will continue to be times when the uniqueness of each Native
corporation's land management style and situation mandates a trespass policy which
may differ from that of other corporations. In fact, there are numerous possible
ways to address the extensive trespass issue from both the Native corporation and
public agency perspective. y

%
Native Corporation Land Management Fblicies and Practices
Recently, many village and regional corporations have deve'oped their own lane
management policies to ensure that Native corporation land is suitably protectee
from trespass. It has been difficult for the Native corporations without Iland
policies to gain agency support for enforcement of existing trespass laws. The
Alaska Federation of Natives has recommended that each corporation draft an
unauthorized use policy which addresses the corporation's liability should someone
be injured on Native corporation land while trespassing; the corporations policy for
prosecuting trespass; and a definition of what constitutes trespass. In addition, the
corporations are being encouraged to establish guidelines for determining which
trespass actions will be prosecuted as criminal actions and which will be prosecuted
as civil cases.

Another approach village and regional corporations have taken .is to identify land
which is of primary interest to them and concentrate on trespas's and unauthorized
use on said land, recognizing that it may be impossible for law enforcement
agencies to effectively respond to all trespass incidents occurring on the
corporation's land. The balance of the land is then managed and protected against
trespass by the Native corporation. Another alternative has been to identify classes
of trespass and set priorities relative to the degree to enforcement necessary to
protect the corporations' interests.

Finally, in order to provide a greater degree of protection against unauthorized use

of their land, individual Native corporations have begun to implement permit systems
for controlling access. The permit allows an individual to enter onto the

* State of Wisconsin Criminal Code 894.13



corporation's land for a specific activity, thereby eliminating a part of the
unauthorized use problem. Furthermore, the permit provides the corporation with a
means of notifying individuals of the stipulations for using the corporation's land
and protects the corporation from liability claims should the individual be injured
while occupying the land.

Joint Cooperation Policies Between Native Corporations and Public Agencies

In January 1985, the Alaska Land Use Council (ALUC) adopted a work item
addressing unauthorized use and trespass on both public and private land. A work
group, including federal and state agencies and Native corporations, was established
to develop recommendations on trespass. Under the leadership of the Alaska
Federation of Natives, the group developed a comprehensive set of recommendations
on the subject. The group primarily focused its attention on wavs to foster
cooperation among landowners, and recommend actions which should be taken by
public agencies and private landowners to prevent and alleviate the growing problem
of trespass and unauthorized use, especially inadvertent use which constitutes the
majority of the trespass incidents now occurring. The Work Group's
recommendations were adopted by the Alaska Land Use Council in Novemb»r 19S3
and are now in effect. They are entitled "Trespass .Abatement Recommendations".

The underlying direction of the work group's recommendations is a good neighbor
approach which encourages public and private land owners to cooperate to prevent
trespass on adjoining land. The recommendations were designed so that they would
not conflict with nor contradict the responsibility of eacn lanaowner to enforce
applicable laws and regulations on his own land.

The work group paid considerable attention to the question of who should be
responsible for implementing the recommendations. It was recognized that the
affected land owner, public or private, has the primary responsibility for initiating
actions to prevent trespass, as well as working with neighboring landowners to
develop ways to resolve trespass problems occurring on one another's land.

Although the ALUC trespass abatement recommendations provide direction to state
and federal agencies on trespass and easement management, several problems still
exist. Under existing policies and procedures, public agencies are wunable or
unwilling to respond to the trespass problems that row exist. On the state level,
this may result from there being no state policy about investigating and prosecuting
instances of trespass on Native corporation land. Furthermore, it does not appear
that the relationships, if any, have been determined between state and feceral law
enforcement and prosecution agencies in relation to trespass enforcement and
abatement responsibilities on Native corporation land.

The problem between federal and state agencies is further compounded because the
incidence of unauthorized use and lack of information about land ownership and
trespass policies is so widespread that a rigid policy of enforcement and prosecution
by the agencies cannot be implemented at this time. Often times trespass problems
go unsubstantiated due to uncertainties about land status including: location of
boundaries between uplands and the beds of navigable waters, the location of on-
thc-groun boundaries, the timeliness of Native allotment applications, and so forth.

Because of the complexity of the problems involved in the overall trespass issue and
agency perception that the public dislikes trespass enforcement, there has been a
reluctance on the part of public agencies to expend the manpower and resources
necessary to effectively deal with the problem. Trespass prevention and abatement
problems continue to be of very low priority in terms of personnel and funding,
furthermore, state and federal policies and laws must be written so that they
piovide the private landowner with adequate protection against trespass. State and
federal policies and laws need to be establisned or revised so they are easier to
enforce, allow for prosecution of trespassers and provide the private land owner
with greater protection against trespasses than now exists.



SUMMARY

Trespass often occurs because of the complexity of land ownership patterns in
Alaska and the common misconception thatany open and unused land i: public land.
The confusion is further compounded by the fact that federal and state agencies
have different land management policies which may affect private landowners.
Consequently, It is often difficult to determine whether a trespass was caused by
inadvertence or by indifference to private property rights. It is safe to assume that
the public will never be knowledgeable about all aspects of the trespass problem in
Alaska, therefore the problems will continue to occur as both in-state and out-of-
state residents continue to hunt, fish, camp, etc., in remote areas of Alaska. As
more people move to and visit Alaska, it is expected that thissituation will
intensify. At the same time, Native corporations and other landowners will become
more sophisticated in the management of their lands and more concerned about
easement control and trespass in general. The days when various segments of the
public could assume a right to relatively uncontrolled use of landin Alaska are
over.

Increasing recognition of land values and the competing demands for the use of land
resources requires a more vigorous and effective program to facilitate lawful use of
private land. Land managing agencies need to recognize the opportunities to educate
the public about changes in land ownership and identify specific land that has been
transferred to the private sector. Since the Native corporations' land holdings are
so vast and the boundaries so intermingled with other state, federal and private
land, any reasonable approach to the trespass problem clearly must be multifaceted
if it is to be successfully addressed in a manner that will not tax the resources of
the private landowner or the management agencies.

Furthermore, existing laws and public policy must be redirected to help protect vast
privately owned tracts of land from trespass in a manner that continues to provide
access to public land. It is an appropriate time to consider amending the inadequate
trespass laws with the intent of protecting the private property rights of Alaskans.
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April 18. 1987

Dear Representative-

We have been working on the issue of the Gamebird Farming License since June of
1985* It was at that time that Phil Koehl, a game biologist in the Commisioner"s
office at Juneau, made us aware of AS 16.05.330&37"( 1*0*. which requires that

a Game Farming License for a biennieal fee $200.00 must be purchased for the
business of breeding, propagating, raising, or producing of gamebirds in captivity,
for the purpose of raarketing, gamebirds or their products.

The business/and or hobby uf propagating gamebirds has been popular in the U.S.A.
since the turn of the century. 1 have seen a marked and steady increase of people
raising gamebirds in Alaska, during the last 5 years, you would be surprised at

the numbersJ

A pair of Quail costs approximately $10.00 on the Alaskan market. The License to
breed them or propagate and raise up their chicks costs $200.00 biennieally, plus
a Business License of $25.00 a year. This statute, as written in 1957* is cost
prohibative to the raising and propagating of upland gamebirds and waterfowl today.

Another point, on viewing tne Gamebird Industry in Alaska is that, being isolated
from the other states as we are, this business is completely state-efficient. Birds
climatized to our state weather produce a stronger, well-feathered chick. Tho
off-spring, either eggs or chicks, must be housed and fed properly. --This perpetually
stimulates the economy of Feed Stores, Hardware Suppliers, Building Suppliers

where wire and lumber and additional materials are purchased.

House Bill 216 would change the amount of money people would have to pay for selling
gamebirds in Alaska. We feel $250.00 overy two years is far to much for every
gamebird breeder/and or hobbyist to pay. If House Bill 216 becomes law it shouldn"t
substantially reduce the gross receits to the General Fund, nor should the costs

of administering the license exceed the licensing revenue. The costs of adminis—
tering the lame Licensing program are minimal and will remain that way. Tho only
costs to the State is the time and material necessary to issue the license. Data
needed for a Game Farming License required by statute are as follows: Name, Address,
Phone, Physical Location, Applicant Description, Years of Residontcy, Birthdate,

and Social Security Number.

Enclosed you will find a copy of the new Regulation and Aviculturist3 Permit
cooperatively drafted by the Alaska Gamebird Assoc, and the Alaska Dept, of Fish
and Game. The Regulation and Permit was voted on and judiciously accepted by
tho Board of Game as of April 17, 1937* Both will be published by ADF&G in their
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new regulation booklet available later this year. You will note® that both the
Regulation and Permit allow the buying, selling, trading, importing and exporting
of upland gamebirds and waterfowl.

However, after a legal interpretation of this Regulation and Permit by Mr. Bd
Hein, Attorney-at-Law on the Legal Staff at Juneau, he stated that indeed a

Game Farming License is still necessary for the business of breeding, selling
or marketing these birds until the wording of the statute is changed.

Once again we urge you to support House Bill 216 and pass this Bill

Sincerely,

cc: Board of Directors, AGA
Representative Ron Larson



TOUCH V STATE CAHIOI

I m‘d F& > JUNEAU. AIASKAWa il
90/ 46S JBOO

LEGISLATIVE AHFAIRS ACENCY
MEMORANDUM May 15, 1987
SUBJECT: State and federal permits for importation of
game mammals from Canada or lower 48
TO: Representative Dick Shultz
FROM: Edward H. Hein

Legislative Counsel

You have asked what permits are required to import live
caribou, elk, or moose from Canada or the lower 48. As far
as | have been able to determine, the following permits,
licenses, and certifications are or may be required:

1. Alaska Department of Fish and Game possession permit --
5 AAC 92.029

2. Canadian or state health certificate from a licensed
veterinarian, 1if the animals are transported into the state
aboard a state ferry -- AS 03.53.010

3. U.S. Fish and Wildlife Service import/export license,
unless value of animals imported is less than $25,000 per
year -- 50 CFR 14.91 - 50 CFR 14.92

4. U.S. Fish and Wildlife Service declaration for importa—
tion of wildlife (form 3-177) must be filed with customs
officer at port of entry (Alcan, Anchorage, Fairbanks, or
Juneau); if the form is filed, the animals may be imported
for propagation and certain other purposes without an
additional federal permit, but they may be released into the
wild only by the Department of Fish and Game or with the
department®s permission; 1importer must clear customs -- 50
CFR 14.61; 50 CFR 16.11(b); 50 CFR 14.52

5. It is not clear whether a game farming license must be
obtained before bringing game animals into the state --
AS 16.05.340(a) (14)
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6. Under AS 03.45.020, 1t is unlawful to import into the
state an animal that has a disease described in AS 03.45.030.
Although the latter section, and AS 03.45 generally, are
limited to livestock and domestic animals, it 1is arguable
that AS 03.45.020 authorizes the Department of Natural
Resources to inspect domesticated game animals in order to
prevent the spread of disease. Such authority has been
suggested in an opinion of the Alaska Attorney General.

(Op. Atty. Gen., August 29, 1979)

There may be additional state or federal requirements for
importation of game mammals, but I have not found any. Note
that the Department of Fish and Game has discretion to
condition or limit permits for the importation, exportation,
possession, or release of game mammals.

IT you have further questions in this matter, please advise.

EHH:mkr
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RATIONALE FOR NEW LANGUAGE IN CS Z- (

THE NEW LANGUAGE IN THE SENATE CS FOR HB 216 MERELY

ADDS ELK TO THE LIST OF GAME ANIMALS THAT THE MAY BE
ALLOWED TO BE GAME FARMED. ELK WILL FALL UNDER THE SAME
STATE REGULATIONS PERTAINING TO MUSKOX AND BISON. THE CS
DOES NOT EXEMPT OR DIMINISH GAME FARM OPERATIONS FROM THE
NECESSARY REGULATORY OVERSIGHT BY EITHER FISH AND GAME
OR DNR.
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SYNOPSIS:

GAME FARMING HAS BEEN GOING ON THROUGHOUT THE WORLD FOR
CENTURIES.

A VERY SUCCESSFUL GAME FARM IS IN OPERATION ONLY A
HUNDRED MILES OR SO FROM HERE IN WHITEHORSE. THE YUKON
GAME FARM, (see packet) HAS EXISTED FOR OVER THIRTY YEARS
RAISING MOOSE, WHITETAILED DEER, MULE DEER, ROCKY MOUNTAIN
BIG HORN, DALL SHEEP, CARIBOU, AND ROCKY MOUNTAIN GOATS.

CONSUMER HEALTH TRENDS WORLD WIDE ARE CREATING A RAPIDLY
GROWING MARKET FOR LOW CHOLESTEROL GAME MEATS. NEW
ZEALAND HAS OVER 500,000 RED DEER, ELK, AND FALLOW DEER
UNDER FENCE AND IS EXPANDING TO MEET THE GROWING DEMANDS.
IN ALBERTA AND SASKATCHEWAN THERE ARE OVER 60 ELK
RANCHES IN OPERATION. ONE OF THE REASONS IS EFFICIENCY.

A CAME FARMER CAN RAISE 7 ELK FOR THE SAME AMOUNT OF
MONEY IT TAKES TO RAISE ONE BEEF COW.

WITH THOUSANDS OF ACRES OF AGRICULTURAL LAND CLEARED AND
READY, AS WELL AS THE TOURIST VIEWING POTENTIAL

INCREASING, THE TIME IS RIGHT TO ALLOW OUR COMMISSIONERS
TO GIVE PRIVATE ENTREPRENEURS THE ABILITY TO INCREASE GAME
FARMING IN ALASKA. (This bill does not involve AG loans)

*hkKhk KAEAAAkAkEAEAkAkKk KAAkhkkhAhkAh khxkhkhkhkhhh dhkkkhkhhkkx kxkhkkhhkkkikkik

THE CS ALLOWS ELK WHEN LEGALLY OWNED AND HEALTH
CERTIFIED, COULD BE TRANSPORTED INTO ALASKA FOR REGULATED
CAME FARMING PURPOSES. IT ALSO WILL ALLOW REGULATED SALE
OF ELK GAME FARM BYPRODUCTS. (SUCH AS HORNS, HAIR, MEAT
ETC.)

THE CS WOULD ALSO ALLOW THE COMMISSIONER OF FISH AND GAME
WHEN PRACTICABLE, TO APPLY CURRENT REGULATIONS TO ELK IN
ADDITION TO BISON AND MUSKOX.

OF COURSE CURRENT DNR REGULATIONS (AS 03.05.010), AND DEC
REGULATIONS THAT APPLY TO LIVESTOCK AND PRODUCTS REMAIN
IN EFFECT.
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THIS LEGISLATION:

1. DOES NOT ALLOW UNREGULATED GAME FARMING.

2. DOES NOT ALLOW CAPTURE OF WILD ELK.

3. DOES NOT ALLOW GAME FARM PRODUCTS TO BE UNREGULATED
OR SOLD TO THE PUBLIC WITHOUT INSPECTION.

4. DOES NOT OBLIGATE THE STATE TO ANY APPROPRIATIONS.

5. DOES NOT RELEASE POTENTIAL GAME FARMERS FROM ANY
FEDERAL OR INTERNATIONAL INPORT / EXPORT LAWS.

6. DOES NOT DIMINISH OR INTERFERE WITH THE ALASKA BOARD OF
GAME'S AUTHORITY TO ALLOCATE WILD GAME FOR ALL USERS.

WITH THE PASSAGE OF THIS LEGISLATION, PERSONS WISHING TO
INVEST THE MONEY TIME AND EFFORT TO BRING GAME FARM ELK
INTO ALASKA WILL BE ABLE TO DO SO.

AS THEY WORK WITH THE DEPARTMENT OF FISH AND GAME AND THE
DEPARTMENT OF NATURAL RESOURCES IN THEIR ENDEAVORS, WE
WILL BE BREAKING NEW GROUND IN ALASKA WITH AN ACE OLD
INDUSTRY.
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5-0932L
Hein
5/15/87
Original sponsors: Larson and Menard
1 IN THE HOUSE BY THE RESOURCES COMMITTEE
2 SENATE CS FOR HOUSE BILL NO. 216 (Resources)
3l IN THE LEGISLATURE OF THE STATE OF ALASKA
4
FIFTEENTH LEGISLATURE - FIRST SESSION
5
A BILL
6 . . .
For an Act entitled: "An Act relating to game farming."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8
* Section 1. AS 03.05.010(a) 1is amended to read:
9
() The commissioner of natural resources shall
10
(¢H) direct, administer, and supervise promotional and
experimental work, extension services, and agricultural projects for
12
the purpose of promoting and develop! the agricultural industry
13
within the state 1including such fields as horticulture, dairying,
14
cattle raising, fur farming, grain production, vegetable production,
15
and development of other agricultural products;
16
I (2) procure and preserve all information pertaining to the
17§
l development of the agricultural industry and disseminate that informa—
18
tion to the public;
19
3) assist prospective settlers and others desiring to
engage in the agricultural industry 1in the state with 1information
2 ;
concerning areas suitable for agriculture and other activities and
22
programs essential to the development of the agricultural industry in
23
the state;
24
4) review the marketing, financing, and development of
25
agricultural products 1inside the state including transportation, with
26
special emphasis upon local production, and negotiate for the market —
27
ing of agricultural products of the state with federal and state
28
agencies operating in the state; [AND]
29

(5) regulate and control the entry 1into the state and the

~1- SCS HB 216(Res)
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1 transportation, sale_ ™ or use insxde the state of plants, seeds, vege—

tables, fruits and berries, nursery stock, animal feeds, remedies and

3 mineral supplements, fertilizers, and agricultural chemicals 1in order

4 to prevent the spread of pests, diseases, or toxic substances injuri—

> ous to the public 1interest, and to protect the agricultural 1industry

6 against fraud, deception and misrepresentation; in this connection the

! commissioner may require registration, inspection, and testing, and

8 establish procedures and fees; and

S (6) regulate the farming of game mammals in a mann
10 lar to the manner 1in which the commissioner regulates dome;;tic animals
1L“ and livestock, to the extent that is appropriate.

-lI * Sec. 2. AS 03.05.011 1is amended by adding a new subsection to read:

131 . . " .
_ (b) Theficommissioner of environmental conservation shall regu—
]
14 1 . _ - .
late the farming of game mammals in a manner similar to the manner in
151 . . _ _ .
° which the commissioner regulates domestic animals and livestock, to
16 . _ "
] the extent that 1s appropriate.
17 * Sec. 3. AS 16.05 is amended by adding a new section to read:
18
Sec. 16.05.331. GAME MAMMAL FARMING. (a) -ifce- fjoHowing game
19 i . ]
mammals may be raised and bred as domestic stock for commercial pur—
20 L
poses* inoiuding the sale of meat, by a person who lawfully owns the
21 . . _
mammals and who holds a current valid game mammal farming license:
321 v .(D-*, buffalo;
23 m .
caribou;
24
(3) elk;
25
(. moose; .r=r-"
26
H:5) musk oxen.
27 . . .
(b) The department may issue a game mammal farming lice
28
person who applies on a form provided by the department, pays the fee
29

established under AS 16.05.340, and who proves to the satisfaction of

SCS HB 216 (Res) ~2-
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' the department that the person

i (D intends to raise and breed game mammals; and

i 2 possesses fTacilities for maintaining the mammals under

* positive control.

5 (c) Notwithstanding other provisions of law, a license or pernmit

6!| from the department, other than a game mammal farming license, 1is not

71 required in order to import, export, or possess a game mammal for the

Si purpose of game mammal farming. A live game mammal may not be cap-—

; tured from the wild or released into the wild without an appropriate

" license or permit from the department.

o1 (d) Game mammals imported, exported, or possessed for the pur—

1; pose of game mammal farming are subject to the provisions of AS 03 and

" regulations adopted under AS 03 by the commissioner of natural

55 resources or the commissioner of environmental conservation for

. domestic animals and livestock, to the extent they are made applicable

. to game mammals by the commissioners.

5 (e) “In this section, "lawfully owns"™ means ownership that was

- obtained without violating a state or federal law or regulation, or a

0 condition of a license or permit issued with respect to a game mammal.

‘] * Sec. 4. AS 16.05.340(a)(14) is amended to read:

- (14) Fish [OR GAME] farming biennial license............... 200

” * Sec. 5. AS 16.05.340(a) 1is amended by adding a new paragraph to read:

(18) Game farming:

24

- (A) Game mammal or game reptile farming biennial
O T 200

26 .

. (B) Game bird farming biennial license .. ........... 20

28 gi'r- -AJ& i.£ aauandwd by adding a new Bubeection, to read:

29

gM ffiIwWfp'lul
-3- SCS HB 216(Res)
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1 son Tfor Che purpose of game
2 id game mammal tﬁgmjng
.cense.
4‘ * Sec. 7. AS 16.40.020 is amended Co read:
Sec. 16.40.020. SALE OF MEAT. The sale of buffalot ribou,
elk. or musk oxen meac resulcing from Che slaughCer of animals

obcained under AS 16.40.010, or Cheir offspring 1is auChorized.

121
13 i
14
15
16
171
18

191

20
1]
22
23}
24
25
26
27
28

29

SCS HB 216(Res)
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April 18. 1987

Dear Representative.

Ve hare been working on the lIsaue of the Gajebird ParxLng License since June of
1985* It wax at that time that Phil Koehl, a gama biologist in the Commisloner*s
offlea at Juneau, made us awara of AS 16.05.33043~(17)** which requires that

a Game Fanning Licensa for a biennieal feo $200.00 oust bs purchased for the
business of brooding, propagating, raising, or producing of gaaobirds in captivity,
for the purpose of marketing,gamebirds or their products.

The business/and or hobby of propagating gamebirds has been popular in the U.S.A.
since the turn of the century. 1 have seen a marked and steady increase of people
raising gamebirds in Alaska, during the last 5 years, you would be surprised at

the numbers!

A pair of Quail costs approximately $10.00 on the Alaskan market. The License to
breed them or propagate and raise up their chicks costs $200.00 biennieally, plus
a Business License of $25.00 a year. This statute, as written in 1957, is cost
prohibative to the raising and propagating of upland gamebirds and waterfowl today.

Another point, on viewing tae Gamebird Industry in Alaska is that, being isolated
from the other states as we are, this business is completely state-efficient. Birds
climatized to our state weather produce a stronger, well-feathered chick. The
off-spring, either eggs or chicks, must bo housed and fed proper!" * _-This perpetually
stimulates the economy of Feed Stores, Hardware Suppliers, Building Suppliers

where wire and lumber and additional materials are purchased.

House Bill 216 would change the amount of money people would ha"e to pay for selling
gamebirds in Alaska. Ve feel $250.00 every two years is far to such for every
gamebird breeder/and or hobbyist to pay. If House Bill 216 becomes law it shouldn"t
substantially reduce the gross receits to the General Fund, nor snculd the costs

of administering the license exceed the licensing revenue. The costs of adminis—
tering the Game Licensing program are minimal and will remain that way. The only
costs to the State is the time and material nr assary to issue the license. Data
needed for a Game Faming License required V- .tatute are as follows: Namo, Address,
Phone, Physical Location, Applicant Description, fears of Residentcy, Birthdate,

and Social Security Humber.

Shclased you will find a copy of the new Regulation and Agriculturists Permit
cooperatively drafted by the Alaska Gamebird Assoc, and tho Alaska Dept, of Fish
and Game. The Regulation and Permit was voted on and judiciously accepted by
tho Board of Game as of April 1h, 1937. Both will be published by ADFJrG in thoir
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new regulation booklet available later this year. You will note4that both the
Regulation and Permit allow the buying, selling, trading, importing and exporting
of upland gamebirds and waterfowl.

However, after a legal interpretation of this Regulation and Permit by Mr. 3d
Hein, Attomey-at-Law on the Legal Staff at Juneau, he stated that indeed a

Game Farming License is still necessary for the business of breeding, selling
or marketing these birds until the wording of the statute is changed.

Once again we urge you to support House Bill 216 and pass this Bill

Sincerely,

cc: Board of directors, AGA
Representative Ron Larson



