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<HARD MINERALS - Although
commercial recovery of hard minerals i
dill in its infancy, the U.S. EEZ & likely
to hold bright prospects for a number of
hard mineral resources. Six types of
potentially economic hard mineral
resources have been identified: 1) sand
and gravel, 2) heavy-mineral placer
deposits (containing tin. titanium, gold,
platinum), 3) phosphorites, 4) manganese
nodules, 5) cobalt-rich manganese crusts,
and 6) polymetallic sulfides. Several of
these resources contain critical and
strategic minerals as referred to in the
Strategic and Critical Materials Stock Pil-
ing Act.8 The U.S. presently imports
over 60 strategic and critical minerals (see
Figure 2). This isan important considera-
tion in the development of these marine
minerals.

Ocean mining of cobalt crusts is only
in the preliminary planning stages.
Cobalt-rich manganese crusts occur on
the flank areas of numerous U.S. Pacific
Islands and on the tops of many central
Pacific seamounts within the U.S. EEZ.
An environmental impact statement (EIS)
for ocean mining off Hawaii and
Johnston Island is in preparation by a
joint Minerals Management Service
(MMS) — State of Hawaii task force.
Commercial mining operations, however
are not likely to begin until the
mid-to-late 1990 3. The strategic
importance of the cobalt component in
these crusts and the fact that a single
seamount could provide the United Suites
with a three-year supply, could make
mining of these crusts a national priority.

Polymetallic sulfides, another
important potential EEZ resource, have
been discovered in many parts of the
Eastern Pacific Ocean. Polymetallic
sulfides exist at several seafloor spreading
centers, some with active hydrothermal
vents, including the Corda Ridge 123
miles off northern California and
southern Oregon. Other promising areas
for hydrothermal activity within the EEZ
include the Aleutian jic in Alaska and
the Marianas Islands in the Central

Pacific.*

-OCEAN ENERGY - Although not
yet tested on a commercial scale, the
Teasibility of producing electrical energy
from the temperature differences between
warm surface water and much colder
deep water has been demonstrated.

Ocean thermal energy conversion (OTEC)
technology is ideally suited to islands or
coastal areas with thermal gradients of 20
degrees centigrade or more between the
surface waters and depths of 1000
meters. Numerous potentially attractive
locations for OTEC fecilities exist in the
coastal zones and EEZ of Puerto Rico,
Virgin Islands, Hawaii, Guam, and the
other U.S. tarritories in the tropical
Pacific.10 Should oil prices

again rise, the work remaining to be
done to prove the commercial viability of
OTEC should be completed to open the
way for the application of this promising
technology in the U.S. EEZ.

<WASTE DISPOSAL IN THE
OCEAN — The use of the ocean for
waste disposal is likely to continue, and
perhaps increase. Although the ocean
docs have some assimilative capacity for
some wastes, ocean waste disposal should
not be a first choice option. In the case
of non-toxic substances, ocean disposal
may be judged less dangerous to the
environment than altemative land
disposal options. On the other hand, the
tendency of some organisms to
concentrate oxic substances
(bio-accumulation), potential loss of
habitat, and the possibility of toxics
making their way back through the food
chain to humans must be taken into
account in such decision making. Before
ocean disposal is utilized, all other
feasible options must be evaluated. Site
specific information must also oe
collected to ensure that adverse impacts
to water quality and aquatic habitat are
minimized.



At present, two issues — at-sea in-
cineration of toxic wastes and ocean
disposal of radioactive wastes — seem to
be increasingly prominent. The safe
disposal of highly toxic liquid wastes
such as polychlorinated biphenyls (PCPs)
and high and low lewel nuclear wastes are

exing national problems. Satisfactory
solutions must be found since significant
quantities of these dangerous materials
continue to accumulate. Without doubt,
emergency contingency plans, storage and
transshipment within coastal areas, and
the possible use of the EEZ (and perhaps
the more remote deep seabed >*) for
waste disposal will be studied and
debated in the coming years. 12

=QUALITY OF THE MARINE EN-
VIRONMENT - The rich life and
relatively pristine marine environment
within the EEZ is perhaps its most
valuable resource. The affects of pollu-
tion in the near-shore waters du<» to
runoff from land are less pronounced in
the EEZ. although ocean disposal of
municipal sewage and industrial wastes
places added strains on marine en-
vironmental quality. Only by maintaining
and improving the environmental quality
of the EEZ is it possible to maximize the
value of its other resources, such as
fisheries, marine wildlife, oxygen produc-
tion, pharmaceuticals, recreation, and the
basic -.eaurity of a healthy, rich com-
munity of marine life.

The U.S. EEZ ishome ttra rich
variety of marine life, inhabiting a range
of arctic to tropical marine ecosystems.
Abi..idmi fisheries, marine mammals,
reptiles, sea birds, coral reefs, chemosyn-
thetic communities of hydrothermal vents
and cold water seeps, kelp forests, and
other plant and animal life are among
the great diversity of life within the U.S.
EEZ. There isan obvious strong coastal
Sta’e interest in maintaining this
resource.

<ADDITIONAL USES OF THE
EFZ — The U.S. EEZ has many other
uses beyond the major ones listed above.
Sport fishing, diving, and boating make
the offshore areas attractive to growing
numbers of recreationists. Ocean-borne
commerce isa regular use of the U.S.
EEZ, including the specialized traffic
lanes that extend into the EEZ that in-
creasingly guide passage to and from
U.S. coastal ports. Finally, military "ex-
clusion zones" represent yet another use
of ocean space that is of national impor-
tance and which sometimes competes
with resource-related activities.
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acres.
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Table 2-6.— Sources of U.S. Chromium Imports

1979-82 1982
Country (percent) (percent)
Chromlla*
Soutn Africa 88 59
Sovet Union ...... 17 6
Philippines 13 u
Turney 7 6
Aicania Cee 5 1
Finlana 5 7
Madagascar .. . 4 9
Ftrrvchromlum:
Soutn Africa 61 35
2irr.0a0.ve 12 25
Yugoslavia e 12 12
Brai'l e 4 1
Swecen e 8 4
Turney 2 4
West Germany 2 3
Japan 1 —
Chma. 1 4
Other 1 2
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Table 2-8— Sources of U.S. Cobalt Imports

1979-82 1982
Country (percent) (percent)
2a*re ce e 37 39
Zampia - 13 9
Canada a 12
Seigium.Luxemocurg* 8 5
Finland e 7 6
japan* 7 3
Norway* 7 7
Botswana......nns 3 3
France* . = 3 3
O'her 7 3
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Table 2-10.— Sources of U.S. Manganese Imports

1979-82 '982
Country loe'centt (percent)
Mangatnta on:
Soutn Africa 30 52
Gaoon ... 27 21
Austrji'a — 22 17
Brazil = .............. 13 3
Mexico a t
Morocco 4 4
Omar C - 2
Ferromanganasa:
Soutn Atnca 43 49
France* .. 26 pal
Mexico 5 7
Brazil 3 6
Australia 2 1
Other* 20 16
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Table 2-12— Sources of U.S. Platinum
Group Metal Imports

1979-82 138:
Country (percent) (percent)
South Africa ........... 56 48
USSR 16 16
United Kingdom ti* 13
Other 17 23
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igure 2.— Sources of Strategic Metals for the United Stales

ourcc: Strategic Materials: Technologies to Reduce W.S. Import Vulnerability

(Washington, D.C.: U.S. Congress. Office of Technology Assessment. 0TA-1T*;*24$.

May 1985).



“Because major
segments of their
coastal populations
can be affected\
coastal State
governments have
strong Interests in
how these govern-
mental roles are
peiformed in the
EEZ.”

SECTION Il

FEDERAL & STATE INTERESTS IN THE EEZ

ederal and coastal State interests in
F the EEZ rest in part on the

legitimate and necessary functions of
government in the offshore area. The
manner of administration of these func-
tions affects national and coastal State
interests. Table 1 lists six broad purpose-
which government serves in the ocean.
The top two are clearly "national””in
nature and must be carried out by the
federa.l government. However, to assure
citizens that the duties and respon-
sihilities of State governments are carried
out. the remaining roles require coastal
State involvement.

Important sectors of coastal State
economies depend directly on the EEZ
and its resources. In Louisiana, for ex-
ample, the oil and gas, and commercial
fishing, industries depend heavily on the
EEZ. Coastal States and their local
governments — the planners and
managers of the Nation"s coastal zones
— oversee the pons, harbors, and shore
space that are essential to ocean develop-
ment. Physical linkage inextricably
couples the shoreland to the sea.

Through the bonds of common air
basins, the actions of waves and currents
on the shoreline, and the effects of rivers
and run-otf on ocean water quality, the
land and the sea are joined together in
an inseparable relationship. Thus, an
equitable governance scheme for the EEZ
must acknowledge the quality of interests
— national and State — that exist in the
U.S. EEZ.

Because major segments of their
coastal populations can be affected,
coastal State governments have strong in-
terests in how these governmental roles
are performed in the EEZ. Coastal States
are "home ””to most users of the EEZ.
Their citizens have ma ;or economic in-
terests in the conservation and rational
development of the EEZ. Coastal States
have important public trust respon-
sibilities within their jurisdictions. They
are concerned with “Spillovers™ and
other adverse environmental effects
emanating from poorly regulated uses in
the adjacent EEZ that could damage
State resources. New EEZ-related ac-
tivities compete with other ocean ac-

TABLE 1
GOVERNMENTAL ROLES

IN THE EXCLUSIVE ECONOMIC ZONE

Role
L INTERNATIONAL RELATIONS
NATIONAL SECURITY
). INTERSTATE A FOREIGN
COMMERCE
4. PROPRIETARY

5. PUBLIC TRUST

6. REGULATORY

Function
—Insure consistency with foreign policy goals
—Maintain the national defense
—Rejulate commerce between the
States and other countries
—Secure maximum earnings for
the public
—Conserve resources for prevent
and future generations
—Protect the public welfare,
prevent and solve conflicts



tivities of economic interest to the coastal
States. For example, access to valuable
and limited coastal space for necessary
shoreside facilities (ports, processing
plants, etc.), is often at the expense of
the traditional users. Coastal States are
proprietors of the ocean resources in
their State waters, and are concerned
with possible reductions in the value of
State resources, such as the drainage of
State oil and gas fields or overfishing in
the EEZ of fish stocks that also exist in
State waters.

Given these interests, the coastal
States are naturally concerned with the
actions of federal agencies taken in con-
nection with the governmental purposes
st out in Table L. The degree of coastal
State interest depends upon the nature of
the demands placed upon State and local
resources as well as on EEZ resources.
Some of the possible effects (positive and
negative) of the development of EEZ
resources are .isted in Table 2 below.

TABLE 2
POSSIBLE EFFECTS OF OFFSHORE (EEZ) DEVELOPMENT

National Benefits

—improved domestic supply of strategic
and critical resources

—reduced trade deficit

—imDroved food supply

—increased national security

—enhanced economic growth

—increased federal revenues

Regional/Local Benefits

(some public, some private)
—increased jobs
—increased investment earnings
—increased tax revenue

Offshore Environmental Impscts

—deterioration of marine water quality

—deterioration of air quality

—addition of toxins to the environment,
and possibly the food chain

—visual disturbance

—potential accidents

Onshore Environmental Impacts
—increased risk of accidents
—degradation of coastal esthetics
—reduction in quality of coastal
recreation experience
—reduction 1in tourism

Offshore Displacement Impacts

—prevention or disruption of usual
fishing patterns

—interference with commercial and
recreational navigation

Onshore Displacement Impacts

—competition for limited commercial
and recreational port and harbor space

—competition for sites for processing,
storage and transportation fecilities

—competition for limited recreational
beach space

Onshore Socio-economic Impacts

—increased population

—public fecilities and infrastructure

—public services

—housing, water supplies

—additional requirements on local
government planning processes

‘AVithout effective
local participation
In the decision-
making process\

no amount of fa-
tional interest*
justification is like-
ly to overcome
local opposition.”



For any particular activity in the
EEZ, one would have to evaluate each of
the possible effects listed in Table 2 to
obtain the cumulative impact. Generally,
the impact will be greater from EEZ ac-
tivities closer to the coastal zone, when
activities of greater importance to the
State arc displaced, and when significant,
yet uncornpCtijuicd, demands are placed
on local public infrastructure due to in-
creases in population. Perhaps, in the
long run, the economic benefits
associated with a new EEZ activity could
partially or even totally offset these
social, i.e. non-economic, costs. But this
fails to address the importance of the
non-economic aspects of local decision-
making, ie., the need for “Sel-
determination.””

A community, or State, will be the
recipient of the costs and benefits, both
economic and non-economic, of develop-
ment in the EEZ off of its shores.
Without effective local participation in
the decision-making process, no amount
of “Tational interest””justification 5
likely to overcome local opposition. Nor
would the best interest of the communi-
ty, "tate or nation be served by the
resulting delay in the orderly develop-
ment of these resources due to the

forseeable po” -tical obstacles or. worse,
protracted litigation. Thus, a true
Federal/State partnership in the decision-
making process is clearly necessary for
the management of the living and nonliv-
ing resources in America®s EEZ.

The establishment of a true
Federal/State partnership, founded on
cooperation and mutual benefit, requires
an equitable sharing of both the benefits
and costs derived from the development
of EEZ resources. The sharing of
berefits, including revenues, from EEZ
resource development is a natural ev.en-
sion of shared decision-making. It is both
realistic and just to recognize the in-
terests of the federal government and the
States in the EEZ while bearing in mird
the possible effects of EEZ development.



SECTION IV

RECENT DEVELOPMENTS IN INTERNATIONAL LAW AFFECTING

THE ROLE OF STATES

Prior to World War I1I:

significant change in the past four

decades. Prior to World War Il the
ocean waters beyond a nation 3 territorial
sea were nearly universally regarded &s.
“high seas." Within these waters any na-
tion was free to do whatever it chose, in-
cluding navigate, fish, conduct research,
drill for oil, peiform military maneuvers
or any of the other high seas freedoms,
unless it agreed otherwise by interna-
tional agreement or treaty. But in waters
that were once nure high seas that are
now EEZs, there has been a fundamental
change.

I nternational ocean law has undergone

1945-1983:

U.S. jurisdiction and control over the

resources of the continental shelf
adjoining the United States.15 Other
nations quickly followed suit, asserting
various forms of national control over
ocean resources off their coasts. Mexico,
also in 1945. asserted similar jurisdiction
over us continental shelf. Argentina in
1946. and Peru and Chile in 1947
asserted jurisdiction over not only the sea
bottom ot the un_tinental shelf, but also
the water above It Honduras, in 1951,
established a 200-mile "resource
protection zone," the first such zone that
would later te referred to as an exclusive
economic /me. In the next 30 years over
JO nations claimed varying degrees of
Jurisdictional authority over ocean
resources out to 200 miles from their
“hores. As a result, the international
recognition of the "high-seas" character
in these 200-mile zones became less and
lev. pronounced.

I n 1945 President Truman proclaimed

Overlapping the last decade of this
period the nations of the world
negotiated the United Nations Law of the
Sea Convention (LOS Convention),
culminating in 130 nations signing the
treaty in 1982. The LOS Convention is
the sole intemationally recognized text
defining the legal parameters of exclusive
economic zones. Although the United
States announced that it would not sign
the LOS Convention, the President3
EEZ Proclamation conforms closely to
the LOS articles on exclusive economic
zones.*4 In addition, the President an-
nounced that the United States would act
in accordance with the provisions of the
LOS Convention relating to “traditional
uses of the oceans — such as navigation
and overflight."15

After the 1983 U.S. EEZ
Proclamation;

he EEZ Proclamation fundamentally
Taltered the legal character of the 200
mile zone around the United States.
Prior to the Proclamation, the body of
U.S. law pertaining to this zone, while
asserting U.S. jurisdiction in piecemeal
fashion over select resources, nonetheless
continued to apply in the intermnationally
recognized regime of "high seas.”

IN EEZ RESOURCE MANAGEMENT

“Prior to World
War Il the ocean
waters beyond a
nation's territorial
sea were nearly
universally regard-
ed as high seas. *
But In waters that
are now EEZs,
there has been a
fundamental
change. ”

“The EEZ Pro-
clamation fun-
damentally altered
the legal character
of the 200 mile
zone around the
United States. ”



“Unless another
country's recogniz-
ed ri(?hts are imp-
inged upon, no
other nation can
question the
management deci-
sions of the United
States concerning
its EEZ

resources. ™

“For decades the
U.S. Supreme
Court has con-
sistently ruled that
only the federal
government
possessed full and
paramount authon-
ty to manage the
natural resources
outside the ter-
ritorial sea.
Howevery the legal
basis upon which
these cases rest no
longer applies. ”

Although the pure concept of the "high
seas””was eroding within 200 miles of
this country and others, the status of
ocean resources in this zone did not une-
quivocably change from high seas
resources to U.S. domestic resources until
the U.S. EEZ Proclamation. At the same
time, in accordance with intemational
law, the high seas rights of non-resource
related activities, such as navigation and
ovcrtlight. among others, are expressly
recognized and preserved in the Presi-
dent"s Proclamation.

The United States now has sovereign
right, over the living and nonliving
resources within s EEZ. How to exer-
cise these rights is an intermationally
recognized sovereign, ie. domestic, ques-
tion. That is, unless another country®s
recognized rights are impinged upon, no
other nation can question the manage-
ment decisions of the United States con-
cerning s EEZ resources. In terms of
U.S. federal law, this isa fundamental
change with potentially profound
domestic consequences.

Supreme Court Rulings, International Law

and EEZ Resource Management

or decades the U.S. Supreme Court

has consistently ruled that only the
federal government possessed full and
paramount authority to manage the
natural resources outside the territorial
sea. In fact, until Congress passed the
Submerged Lands Act in 1953, the Court
ruled that even within the three mile
"marginal sea””the federal government
had full and paramount natural resource
mangement authority. However, the legal
basis upon which these cases rest no
longer applies.

In the landmark case United States v.
Califomia®, the court ruled against
California®s assertion of "dominion””
over the submerged lands within its three
nautical mile zone of State ocean waters.
The court based its decision on the ra-
tionale that:

"But whatever any nation does in
the open sea. which detracts from
itscommon usefulness to the
nations, or which another nation
may charge detracts from it isa
question for consideration among
nations as such, and not their
separate governmental units."1*

- 14 -

As a result, the Court ruled that because
marine resource management ..ould affect
intermational relations, the "Federal
Government rather than the state has
paramount rights in and power over that
belt, an incident to which is full domi -
nion over the resources of the soil under
that water area.™13

This rationale is the basis for a series
of Supreme Court rulings that followed.
In 1950, in United States v. Louisiana,™
the Court rejected Louisiana 3 claim of
rights over the resources in, and beyond,
the three mile zone, holding that "The
ocean seaward of the (three mile zonel B
perhaps even more directly related to the
national defense, the conduct of foreign
affairs, and world commerce than is the
marginal sea. Certainly it is not less
s0."-0 The same year, in United States v.
Texas,-=the Court also rejected Texas"
claim to the resources in its three mile
zone of ocean waters. Texas argued that
because it was an independent Republic
prior to admission to the Union it thus
held full authority over these re"Ourcev.
The Court, however, ruled that upon
entering the Union Fexjs was placed on
an "equal footing" with all other States.



and that “The United States then took
her place as respects foreign commerce,
the waging of war, the making of
tregties, defense of the shores, and the
like. In external affairs the United States
became the sole and exclusive spokesman
for the Nation.

Congress reacted to these Supreme
Court cases by passing the Submerged
lands Act of 1953,-- signed into law by
President Eisenhower, that vested in the
States title to the seabed of their ocean
waters. Later the same year Congress
passed a companion act. the Outer
Continental Shelf Lands Act (OCSLA) .=
The OCSLA provided that the waters
abose the continental shelf arc recognized
as high seas:j. while establishing
exclusive federal jurisdiction over the
continental shelf seaward of the
territorial limit of the States.

Nonetheless, in 1969. in United
States v. Maine, "* 13 Atlantic States
challenged the federal government 3
paramount rights over the submerged
lands beyond State waters, claiming that
as successors to the Crown of England
(or Holland in the case of New York)
they possessed full authority over the
seabed beyond the three mile State
waters. The Supreme Court, rejecting this
argument, reaffirmed the rulings Califor-
nia, Lousiana and Texas, and ruled that
the intermational character of these
waters required the federal government to
retain full dominion over the seabed of
me continental shelf beyond the three
mile lire.

These rulings, both before and after
the Submerged Lands Act or the OCSLA
were implemented, were based on the
Supicme Court"s determination that the
ocean area beyond State territory was
intermational in character, and thus the
management of these resources could
affect relations with treigr nations.
Because the U.S. Const.tution expressly
grants to the federal gov fnmont all
powers to conduct foreigr affairs, the
State*, had no role to play in marine
resource management beyond their ocean
waters.- 7This has changed.

A Sea Change with
the EEZ Proclamation

ith the EEZ Proclamation,
W resource management within the
EEZ wsno longer international in
character, but rather i a purely domestic
matter. The basis upon which the above
Supreme Court cases rest no longer ap-
plies. The EEZ isno longer an “%pen
sea." No other nation can charge that a
resource management decision by the
United States detracts from the "com-
mon usefulness" of this zone. The
resources of the U.S. EEZ are not to be
managed for their international "com-
mon usefulness,” but rather for the
usefulness of the United States. Thus,
domestic management of U.S. EEZ
resources has become a question for con-
sideration by the "separate governmental
units," i.e. the federal government and
the coastal States. This does not me to
that the coastal States automatically ac-
quired resource management authority in
the EEZ with the issuance of the
presidential EEZ Proclamation. It simply
means that no constitutional barrier now
exists to deny States their pruper role in
sharing the responsibilities and benefits
of resource-management authority with
the federal government.

Thus, to the extent that management
of the resources of the U.S. EEZ does
not directly affect the rights of other na-
tions, this management is now purely a
domestic question, a question that can be
answered only with full participation by
both (he coastal States and the federal
government.

"With the EEZ
Proclamation, the
EEZ is no longer
an ‘open sea.’ The
resources of the
US. EEZ are not
to be managed for
their international
‘common
usefulness, * but
ruther for the
usefulness of the
United States.
Thus, domestic
management of
US. EEZ
resources has
become a question
for consideration
by the Separate
governmental
units, ’ i.e. the
federal government
and the coastal
States. ”



“The orderly
development of
EEZ resources
would be impossi-
ble without effi-
clent access to,
and int(_erhc;onnec-
tions withy portsy
harbors, shoreside
support, process-
Ing and storage
facilities, markets,
transportation
routes and the
countless other
needs that accom-
pany offshore
development. ”

SECTION V

THE OCEAN GOVERNANCE CHALLENGE

JURISDICTIONAL COMPLEXITIES

he human side of the equation

governing America 3 ocean resources

can be stated in five parts: local
authorities. State governments, the
federal government, the private
(commercial) sector. *ue jrr_cral
public. Local authorities control the
location and operations of fecilities, such
as ports and harbors. State governments
control environmental aspects, such as air
and water quality, as well as protection,
conservation and development of
resources in State ocean waters. The
federal government has authority over
the intermational aspects of the EEZ,
such as law enforcement and national
seaurity, as well as. currently, dominant
authority in the management of the living
and nonliving resources. The private
sector is often the prime mover in
offshore development. What does, or
does not, happen offshore, and at what
pace, usually depends on market
conditions and the judgment of corporate
officials. And finally, the general public
has an important role in the
decision-making process. Public hearing
are a legal requirement in many
resource-use decisions, at both the federal
and State leels.

Because the orderly development of
EEZ resources would be impossible
without efficient access t. and
interconnections with, ports, harbors,
shoreside support, processing and storage
fecilities, markets, transportation routes
and the countless other needs that
accompany offshore development, itk
clear that all five parts of the ocean
governance equation must participate in
the decision-making process.
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The jurisdictional division between
leels of government — Three separate
bands of jurisdiction divide the coastal
and ocean area — local and State
governments generally control shoreline
use: in most cases State government has
jurisdiction in the belt of ocean from the
tidemark out to the three-mile iimit; and
the federal government has general!
jurisdiction from three out to two hun-
dred miles.The problems thus created
for the planning and management of
these activities are:

—most important ocean activities
involve all three jurisdictions, a
major complexity; and

—the benefits and costs of ocean
resource exploitation frequently
fall on different, or multiple,
Jurisdictions.

The jurisdictional division in (he
management of different ocean
resources/uses — Within the two
offshore jurisdictions (federal and State),
each resource/use is typically under the
jurisdiction of a different agency
operating under a different legislative
framework. For example, a specific
federal agency manages offshore oil
development, while another agency
handles water quality and related
matters. The problems created by this
single purpose approach include:

—difficulty in advance planning for
heavily used ocean areas:

—Ilack of early identification and
resolution ot conflicts among users;
—few opportunities for accom-
modating altemative or competing
uses; and

—difficulty for general purpose
local governments to relate to "ingle
purpove offshore agencies.



Ocean Complexity

n addition to these human factors,
the nature of the ocean itelf must be
considered. The ocean®s fluid and
dynamic properties mean that effects
from activities at one offshore location
can spread quickly to other locations, in-
cluding the shoreline. Further, the com-
plex relationship of ocean and coastal
ecosystems — between interdependent
organisms and their habitats and the
larger dynamic environment upon which
they depend — together with our in-
complete knowledge of these systems, vir-
tually guarantees that any ocean develop-
ment activity will produce unexpected ef-
fects well removed from the projfn
itelf. As a result, predicting the impacts
of an ocean r..e is exceptionally difficult.
The management problems that arise
include:
—unintended, unforeseeable conse-
quences of ocean exploitation;
—uncertainty over the fate and ef-
fects of discharges; and
—uncertainty about the geographic
extent and duration of impacts.
Congress has wrestled with the
jurisdictional and natural complexities of
ocean and coastal resource governance.
In October of 1972, recognizing the fun-
damental importance of the coastal zone
of the United States, the Congress
enacted the Coastal Zone Management
Act of 1972 (CZMA) . This legislation
authorized the coastal States to develop
and implement coastal zone management
programs for the shorelines of the United
States, including the State ocean waters.
Building on significant coastal manage-
ment efforts already underway in Califor-
nia. Oregon, Delaware, Washington.
Rhode Island. North Carolina, Michigan,
Wisconsin, and Minnesota, most coastal

States took the federal legislative
challenge seriously, completing and ob-
taining federa™ government approval of
their coastal zone management programs.
At present, 29 States and territories have
federally approved programs, covering
more than 90"0 of me U.S. shoreline.

A major objective cf these "tate.
coastal zone management programs s to
provide a coordinated decision-making
mechanism to reconcile conflicting uses
of the coastal zone. Congress intended
that through this mechanism, coastal
areas and resources requiring protection
would receive that protection while
water-dependent activities that must exist
in the coastal zone would receive priority
consideration. At the same time, the
mechanism fosters public participation
and streamlines the decisicn process.

Central to the entire piocess is the re-
quirement of “tonsistency ~with a
federally approved State coastal zone
management program. Generally, any
federal agency, or any person operating
under a federal permit or license, that
conducts an activity that affects a State"s
coastal zone must do so in a manner

“Tile ocean's fluid
and dynamic pro-
perties mean that
effects from ac-
tivities at one off-
shore location cun
spread quickly to
other locations, In-
cluding the
shoreline.”



consistent with a State"s approved
management plan. While the CZMA has
only been in effect for 15 years, it is
generally accepted that State coastal zone
management programs are performing
rather well and program improvements
are occurring on a regular basis.-9

The coastal zone management process
has been very effective in reconciling the
multiple interests associated with most
coastal uses. Yet from the coastal State
perspective, even beyond recent efforts to
reduce or terminate federal coas"al zone
management funding assistance, there are
some serious shortcomings with the
present system, especially when viewed
against the new challenges posed by
America 3 new Exclusive Economic Zone.

Up to 1982, tensions between the
coastal States and the federal government
had largely focused on offshore oil. The

prospect of ocean incineration of toxic
wastes, seabed disposal of
decommissioned nuclear submarines. anJ
plans for ocean mining have also
provoked additional coastal State
concern. In each of ihese instance-., the
concern is fueled by two factors; )
uncertainty as to the effects ot the
proposed activity on the marine and
coastal environments, ar.d 2) the feeling
of coastal States and communities that
tney lacked the legal authority needed to
participate in the formal decision-making
processes. In ligtt of increasing pressit'e
to develop and use the resources of the
EEZ. the coastal States view these
concerns as harbingers of potential
conflict unless some important change*
are made in present ocean governance
arrangements.



SECTION VI

FORGING THE PARTNERSHIP

national interests in the oceans bears
relatively Iittle resemblance to the extent
of formal State and federal jurisdiction.
Strong national interests (e.g., security
and interstate commerce) exist
throughout the emire ocean area.
Similarly, as discussed in the previous
section, strong State-local interests exist
well beyond he limit of State waters. In
State ocean waters, the State government
has jurisdiction and ownership of
resources; hence State agencies have teen
delegated management authority over
those resources. This authority, however,
must be carried out in manner that
acknowledges and protects co-existing na-
tional interests in these same waters.
Similarly, federal agencies that are
delegated authority to manage resources
in the EEZ, must, we believe, take ac-
count of State and local interests that, in
many cases, co-exist with national in-
terests beyond the three-mile limit. There
is nothing in the concept of legal
jurisdiction over resources in a given area
that leads to the non-recognition of valid
“dutside” interests that also exist in the
management of those resources.

It is inplicit, therefore, that a set of
duties and responsibilities accompanies
the benefits of ownership and exploita-
tion of publicly held ocean resources.
One important clement of the govern-
mental presence in the oceans, therefore,
ismade up of both the management of
the benefits that How from sovereign
rights and the discharge of the duties and
responsibilities associated with the exer-
cise of those rights.

In the Exclusive Economic Zone,
three different duties fall to federal
resource managers;

T he geographic range of State and

“There is nothin
In the concept 0
legal jurisdiction
OVer resources in a
given area that
leads to the non-
recognition of
valid dutside ’ in-
terests that also
exist in the
management of
those resources. ”

Duties to the Nation: includes max-
imizing the financial benefits that flow
from control of the resources, while
minimizing the impacts from such ex-
ploitation to other ocean users, resources
and the environment.

Duties to the international communi -
ty: maintaining navigational and other
high seas freedoms for the world
community in compliance with
international law. Also, a duty exists to
prevent pollution in the U.S. EEZ from
spilling over to the high seas or into the
EEZs of adjacent nations.

Duties to adjacent coastal States: to
prevent, reduce or compensate for
pollution and other effects shown in
Table 2 that affect resources under State
ownership or control.

A similar st of duties falls on the
coastal State ocean resource manager,
including:

Duties on behalf of the State’s
citizens: to maximize earnings while
minimizing environmental impacts.

Duties to the Nation: Prevention of
pollution entering the EEZ; protection of
endangered species and marine mammals:
facilitation of interstate commerce and
safe navigation, acting consistent with
national security interests.



“I[; the past, the
interests of the
States and local
communities have
usually been ﬁro-
jectedfrom the

shoreland seaward.

A more
appropriate
approach is to
start from the
location of the
activities in the
EEZ and project
the effects and im-
pacts shoreward. ”

Duties to the coastal local govern*
merits:  Prevention or air and water
pollution that would affect them,
assistance in dealing with planning and
socio-economic impacts.

Of course, federal and State resource
management agencies operate under the
terms of ocean resources management
law. However, two additional norms
generally guide public decision-makers:
agency policy and public duties. But.
only a portion of these are ever formally
written into law.

The law: a framework of procedures
and processes duly adopted by a
legislative body guiding decision-making
in a given area, not necessarily
predetermining every outcome, usually
not exhaustive, usually not eliminating all
discretion in decision-making.

Agency policy: the objectives that a
particular governmental agency wishes to
achieve during its tenure, working within
the broad limits established by the law.
Usually not so comprehensive or all in-
clusive as to eliminate discretion in deal-
ng with matters not directly in conflict
with agency objectives.

Public duties: an inherent part of
the execution of public tasks, related to
norms of faimess and justice, that flow
from considerations of equity. On a par
wirh the law, sometimes spelled out in
the law, sometimes not.

Much of the difficulty associated w.tn
the operation of the present 0CS ail ar.d
gas leasing program, for example, centers
around the different weights that various
interests tend to give -0 these three
norms.

In the past. :he interests of the Str.e-
and local communit.es ria" * <fam -
projected from the shoreland -coward,
and terminated arbitrarily at the
boundary of State ocean waters. A rrire
aopropriate approach, however, i to
stan from the location of the activities r.
the EEZ and project the effects ar.d
impacts shoreward to the State coastal
zone and shorelan.ds. This lends a more
accurate view of the range and extent o:
the State interests that need to be
protected in State-Federal arrangements
governing the EEZ.

Furthermore, the concept of =Shore-
linked" impacts of ocean development &
useful in gauging the roles of the State
and federal governments in ocean
development. Long-term commitments
for the exclusive use of ocean space, and
the resultant long-term commitment o:
the shoreside support fecilities, require
the concurrent approval of both the
federal government and the involved
coastal States. The Deepwater Ports Act
and the Ocean Thermal Energy Act st a
precedent for shared decision-making ;n
the case of ocean developments of this

Type.



An efficient EEZ management process
will also have to address the uncertainty
due to the complexity of ocean processes.
Given our incomplete understanding of
ocean dynamics, accurate predictions of
effects of a given ocean activity are
usually not possible. Nonetheless, new
ocean developments will not be held back
until all of the necessary knowledge
about ocean processes is known. Improv-
ed ways are clearly needed to deal with
these uncertainties.

To minimize uncertainty,
operational ly-linked monitoring programs
should be used. Prior to the start-up of a
new ocean activity, baseline studies
should be performed. Then, agreement
should be reached among the potentially
affected interests, on lewels (thresholds)
of key parameters that, if reached, would
trigger pre-agreed changes in the

operation of the activity (or full
shut-down, in the worst case situation).
Too often there is no mandated
connection between monitoring and the
operation of the program. Operational
rules and procedures are established at
the onset of a new ocean program, based
on the best information available at that
time. The tendency is for these
procedures to remain fixed throughout
the operation despite the fact that a
properly designed monitoring effort could
be providing highly relevant and useful
information to the ongoing program.

In some ocean situations, we know
too litte to design an
operationally-linked monitoring program.
If the gaps in our understanding are of
that magnitude, an even more
conservative approach should be adopted
(eg-, a scaled-down project) until the
needed basic research has been completed
and a proper monitoring program can be
designed. Too little effort has been put
into this aspect of the ocean management
problem. The result has been
unprofitable debates over the likely
consequences of a proposed ocean
development activity and final decisions
that are often largely political rather than
technical in nature. Even our curunt
understanding of ocean science should
permit us to do better than that.
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"Whether the
words are ‘con-
sultation, ” joint
participation, ’ or
toncu/rent
authority, * rirt?
message is the
same — the pro-
cess of managing
America's EEZ
resources must In-
volve all who are
affected. ”

“Our goal is to
establish an effec-
tive, joint par-
ticipatory process
with the federal
government that
recognizes the
legitimate interests
of the coastal
States and their
citizens, and best
serves the interests
of the Nation. ”

SECTION VII
CONCLUSION

hether the words are
“tonsultation, " “joint
participation,” or

Our proclamation, asserting the rights
and responsibilities pertaining to the pro-
tection. conservation and development of

"concurrent authority.” the message mesources of the United States Exclusive

the same — the process of managing
America 3 EEZ resources must involve all
who arc affected.

The coastal zone will continue to be
=home" for land-based fecilities — ports,
piers, warehouses, docks, and processing
plants — so integral to EEZ activities.
As these activities expand and intensify
in the future, the need for coastal
support fecilities will also increase and
with it the growth of associated and
necessary local "infrastructure Z— roads
and related municipal and county
services. The construction and operation
of these fecilities and urban
infrastructure will place financial, social
and environmental demands on coastal
governments and their citizens. Likewise,
the environmental impacts offshore from
ocean resource development are of direct
interest and concern to the citizens of the
coastal States. These citizens therefore
must be part of the EEZ resource
management process.

There is some statutory precedence
for involving coastal States in ocean
resource management. For example,
consultation authority is available to
coastal State governors and local
governments under the Outer Continental
Shelf Lands Act. A joint participation
mechanism is available under the
Fisheries Conservation and Management
Act, where the federal government,
coastal States, commercial and
recreational fishing interests are all
involved. Coastal State concurrent
authority is available under the
Dcepwater Ports Act. but all too often
the degree of involvement of coastal
State governments in the EEZ resource
decision-making process docs not match
the impact- ot the EEZ resource activity
on the coastal States.

Economic Zone, and the accompanying
policy statement speak to this process
and partnership. The coastal States” Pro-
clamation does not. however, call for an
extension of State boundaries, or more
water or submerged land “®wnersnip."
An extension of the Srate waters
boundary to 12 miles, while it may have
specific benefits, would not address the
larger issue of effectively managing this
vast interdependent ecological system.
Rather, our goal i to establish an
effective, joint participatory process with
the federal government that recognizes
the legitimate interests of the coastal
States and their citizens, and best serves
the interests of the Nation. The elements
of this joint participatory process
include: an equitable division of EEZ
resource development costs and benefit,
full recognition of the duty 10 future
generations, the need for ocean research



and environmental protection, and shared
decision-making for ail ocean activities
affecting the interests of the citizens of
coastal States. These elements will be our
guide as we actively seek to improve the
existing piecemeal, and all too often con-
frontational . approach to EEZ resource
management. An effective intergovern-
mental process must, and can be achiev-
ed If this nation is to reap the full
benefit of its EEZ resources.

The coastal States have already been
ictive in pursuing this EEZ partnership
*th the federal government through pro-

“An effective In-
tergovernmental
process must, and
can be achieved if
this nation is to
reap the full
benefit of its EEZ
resources. "

posed EEZ hard mineral mining legisla-
tion and national oil sill liability and
compensation legislation. Other proposals
being considered include: completion of
comprehensive State Coastal Zone
Management programs for the territorial
sea. coordination of State ocean manage-
ment agencies and policies, greater ocean
awareness through Coastweeks and other
public education programs, examination
of an equitable EEZ revenue sharing for-
mula. development of legal agreements
between the coastal States and the federal
government regarding the exchange of
ocean research data and information,
strengthening of State concurrence
authority over federal ocean activities
having direct effects on coastal States,
and enactment of legislation establishing
a national ocean policy commission.

The coastal States are committed to
taking their rightful place as full partners
w :h the federal government in managing
the resources of the U.S. EEZ. Together,
our nation will move forward to meet the
challenges and develop the potential of
its ocean heritage.
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For example, the Coastal Zone Management Ac; grants S:.ue> mo authority :o require federal a.-.v.tus 4
in a State 3 coastal zone, and activit.es that are federally licenced or permitted that directly affect a State 3 . as;j,
zone, to be "consistent" to "the maximum extent practicable” with that State 3 coastal management proe*a~t
16 U.S.C.$]456 10).

The Outer Continental Shelf Lands Act provides for limited input by a State Governor regarding the siz, timing
or location of a proposed lease sale. A Governor -mmey submit recommendations to the Secretary" of the Interior
Department, and the Secretary must "communicate "o the Governor, in writing, the reasons for his determination fo
accept or reject” the Governor 3 recommendations.

43 U.S.C$1345.

The Deepwater Ports Act requires the approval of a Governor of an "adjacent coastal State" before the
Secretary of Transportation can issue a license for a Deepwater Port. Further, the Secretary is required to cor.dr: m
a Deepwater Port license, upon such notification by the Governor, "so as to make [the license| consistent ..:-i"
State programs "“relating to environmental protection. land and water use. and coastal zone manacement."

33 U.S.C$1508.

On behalf of the coastal States. Michael Fischer, then Executive Director or the California Coastal Commtvic-..
drafted a proposal outlining the parameters of such a study and approached the William H. Donr.er Foundation of
New York City regarding funding. After a period of negotiation, the Donner Foundation provided a ¢ ant to the
CSO to undertake the EEZ study.

The Magnuson Fishery Conservation and Management Act provides that the exclusive management authontv of
the U.S. "shall not include, nor shall it be construed to extend to" species of tuna. 16 U.S.C.§ISI3. The
Proclamation likewise expressly provides that "highly migratory species of tuna ... are not subject to United States
Jjurisdiction and require intematioial agreements for effective management.™
Gordon. W.G.. and R.E. Gutting. Jr.. Winter 1984 35. "The Coastal Fishing Industrv and the EEZ." Ocear.us,
Vol. 27. No. 4.

Id.
Watkins. Joel S.. 1984. "Petroleum Exploration and Production in the EEZ." Chapter 4 of Symposium Pro-

ceedings, 4 Sanonal Program for the Assessment and development of the Mineral Resources of the L ntted States
Exclusive Economic Zone. Sponsored by the Department of the Interior.

Curlin, JAV., 1984 "Technology and Oil and Gas Development in the Exclusive Economic Zone." inExclusive
Economic Zone Pipers, reprinted from Proceedings of Oceans "3, Washington. D.C., Sept. 1934.

50 U.S.C. Sec.$9sS-98h.

See Ballard. R.D .and J.S. Bischoff. 1984. "'Assessment and Scientific Understanding of Hard Mineral Resource* n
the EEZ." in Symposium Proceedings. 4 Sattonal Program for the Assessment and Development of the Mineral
Resources of the Lmted States Exclusive Economic Zone. Sponsored by the Department of the Interior.

Champ. M.S., and VA . Ostenso. Winter 1984 &. "Future Uses and Research Needs in the EEZ," Oceanus. Vol.

27. No. 4.
See Sandia National Laboratories. 1984. The Subsrabed Disposal Program: 1933 Status Report. Report No. SAND

33-1337. Albuguerque. New Mexico.

See Booz-Allen. 19*0. "Hazardous Waste " -oration and Commercial HazarJous Waste Management Capacity: An
Assessment." U.S. GPO No. SW894.

Presidential Proclamation 266" of September 3. 1945.

Compare Part V. United Nations Convention on the Law ot the Sea. with :he March 10. 1533 U.S EEZ

Proclamation.
Statement bv the President on the Executive Economic Zone ol the United States (March 10. 19331,

. 332 1.S. 19(194-).

Id. at 35.

. I1d. at 38-39.
. 339 U.S. 699.

ld. at "05.
339 U.S. *07.
Id. at 7-

.43 U.S.C.,3 et

43 U.S.C.$1331 et jo/.

. 43U SC 51332 i

420 L.S. 515



FOOTNOTES, continued

7. Note that Florida and Texas have federally recognized boundaries in their Gulf of Mexico waters out to 3 marine

28.
2.

leagues, or rougnly 10 miles.

Id.

“A review conducted by NOAA 30ffice of Ocean and Coastal Resource Management (OCR.M) of Federal con-
sistency actions during 1982 indicated that the states reviewed approximately 300 direct Federal activities unde: Sec-
tion 307(c) (1) with non-concurrences in about 3 percent of the cases. Approximately 7500 Federally licensed and
permitted activities were reviewed under Section 307(c)(3)(A) and the states objected in about 2 percent of the cases.
Approximately 500 Federally licensed activities described in detail in OCS plans under Section 307(c)(3)(B) were
reviewed by the states with nonconcurrences in about 0.5 percent of the cases. Finally, the states reviewed approx-
imately 600 Federal assistance proposals to state and local governments under Section 307(d) and objected in about
0.5 percent of the cases. These numbers are approximate since precise data was unavailable in a few cases: but they
also reflect a tremendous level of success under existing mechanisms.

"the Iitigation history of the consistency provisions provides further evidence that the Federal consistency system
works. NOAA 3 research indicates that in the twelve years since the passage of the CZMA 23 lawsuits have been
brought against Federal agencies on consistency g ounds. Of these. 9 of the cases involved OCS leasing, 2 involved
fishery management plans, 5 involved activities on Federal enclaves within the coastal zone, and 7 involved activities,
including permits located within the coastal zone.””C ZM Federal Consistency. H.R. Rep. No. 98-52, 98th Cong. 2d
Sess., 59. March 27 and June 26. 1984.



APPENDIX A

History of the
Coastal States Organization’s
Exclusive Economic Zone Project

The two year cour*e of the work. commencing in January 1985. can be divided into six segments:

January to May 1985 — Preparation of a draft report for use at the EEZ Sympo*ium

The 300-pace report included a description of current and projected EEZ activities, a discus*..n of put v. .t
State interests in the EEZ. an analysis of the fundamental problems of ocean resources manaeem.mt. .ru
merit ot the presently available legal tools for protecting coastal State interests.

June 24 to 26. 1985 — The CSO-Sponsorcd F.F.Z Symposium. Orcas Island. Washington.

The Symposium involved about 60 participants representing a range of ocean .*er*. levels or cc*err,tret:, "ij
academic spectalties. The meeting tocused on the significance of the Er.Z ;""ociamation, resources ar.d use* >t the
EEZ. current and emerging problems in the management of ocean resources, present tensions between S:a-e and
federal lewvels of government, and options for improved management.

July to August 1985 — Formulation of a Set of EEZ Policy Options for the Coastal Stales

Five sats of options were formulated: strengthening the fundamentals of the existing CZ.M sy*-em; strengthening
the financial base of State coastal programs; improving the effectiveness of Federal-State working relation*: charging
the basic ground rules through legislative amendment: and developing an enhanced ocean education, averer.e**. ar.d
planning effort. These were complied in a report prepared for a CS0O meeting in Bar Harbor. Maine, in August
1985.

September to December 1985 — Consideration of a Tentative CSO Plan of Action Based on the Policy Options
Discussed at the Bar Harbor Meeting.

The tentative plan included general recommendations in four areas: strengthening of the existing CZ.M program:
developing an ocean awareness program: legislative action to better define the coastal State roie m major EEZ
development activities: and seeking support for a legislatively-created national ocean policy commission.

March to August 1986 — Development of a Modified Approach: Emphasis to be on a Proclamation of States”
Rights and Responsibilities in the EEZ and an Accompanying Policy Statement.

Based on discussion* at CSO meetings in Corpus Cristi. Texas (December 1935). Washington. TC. (January
19S6». and Seattle. Washington. (March 1986), a coastal State proclamation and a supporting poli. statement were
prepared as the more appropriate way of expressing the present policy positions of the coastal States with recard :o
the EEZ.

September to December 1986 — Completion of a Final Report, Including Final Versions of the Propo*ed Coastal
State Proclamation and (he Accompanying EEZ Policy Statement.

Preparation of the present report and submission to the annual meeting of the CSO membership in Florida in
Dcccuioer 1986.

Much of the work of the study was accomplished in a series of meetings between the Consultant, the EEZ Steer-
ing Committee, and the Executive Committee of CSO. These meetings were held every two to three month* durrg
the course of 19S5 and 1986.

The Consultant 3 final report was submitted to CSO in late Octobct 1956. After consideration v he >Icer;; :
and Executive Committees, the report was presented to the CSO Governing Board during it* annual meetmg in
December.

December 1986 — \pril 1987 — Adoption of Final Report.

The Proclamation and Policy Statement, as <==ised. were adopted by ihe CSO Governing Board itthe > h Vi-
riual CSO meeting, with the understanding that t Executive Committee give tin. ipprovat on the valance or the
report at us March 1987 meeting. The CSO Executive Committee approved the twt mal report, gtvmc di"c.t.on =r
its publication by early \pril 1987.
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APPENDIX B

CSO EEZ STEERING COMMITTEE

Arthur J. Rocquc, Jr.
Chairman
Connecticut

Richard F. Delaney
Massachusetts

Robert Grogan
Alaska

John Hunter
California

Rod Mac
Washington

Jim Ross
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Murray Towill
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EEZ Steering Committee Staff
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Director

David C. Slade
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Catherine B. Nash
Assistant to the Director
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by William G. Gordon
and Richard E Gutting, Jr.

0 n 10 March. t4ff\ President Reagan

proclaimed the establishment of a 200 mil« > Nt
Csiluuse frnnomtc Zone (EEZ) (or the United —<=m
states. The Proclamation and accompanying
statement contain two pom tvof importdote t). mi =
coastal fisheries. First, inc.*Unded Stateswill ™ - *
g”erose ".overeign rights* gyet-JheJwing rosourcei
within 200 ruutK jl mlWw h»£iy OofrtsrietbfkKt- V
orseovirpove of the PnxUm3!roryrs®)p f/etWocce
theg §RK c-rmment”s pofity of promoting rficvUrvted \ r

States lishmg industry = [ T
tloes not, eV*/
I%pp...\Fo

By itsel%tﬁ(*Proc amation
toYnateruHv ER¥Fe bIS! [uovd<noo &wéf itd
Coaslal fnhertes as vel forth in the Magnuson
Fishery Conservation And Manjgemool Atl

(MFCMA) of.1976 Thisitt had declared thdt the ™

United Stales hj$ 'exclusive fishery management
authority' over dll fish teuep! tundl within the
Fishery Conservation Zone, j /one rssentuffy
identfr™J to the FEZ. The President's action doe*-.~
provide, howeser. dp opportunity lor Congress to
reesimme our approKn to developing these
lishenes.

tedders of the U.S. fishing industry
ronsistently espress theytdusfry's desire to fufly
use the fishery resources ynlhin our new 200-mile =
/one: how the Dpited Btalekicheckes to-implement
the President s Prodamatiort'liiuld pnnnde the key
to this development. The basJr issue is whether our
industry will he given the opportune to grow in a
manner that promotes eiticiemv*and ljongs long-
term prosperity, nr whether we Csdi alloys this
opixirtunitv to he traded nil to salisty other
INiidu at interests

A Healthy Harvest

Our nation"s coastal lishenes are jn important
sijurce rd nutrition and recreation, .mil inntnhute
agndir antfy to our economs health, and gilalits of
Me Thrv are ersormntrs. S*rMmc"abdtif H>WVore '™
pounds ol load ej(h sear gr nearls 10 imunds lor
eatb person in lhe United "dates Added to this
amount isanother *>t) milium pounds caught ear h
sear hr retnational fishermen Counting all
subsidiary ettet tv nut cnesi. il fisheries <ontrihute
more than $2 t liillnin to the inwnnu each sear
and pro.ide impInsmeet tm more than a million

people r =a

ok adl] A,

land the EEZ
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likn-n prrieo nl (/> nithl\ hth j ml *hclknfi air KKind
MilZun I/te f.”S 11/ Mintiutih trrvr* jn tri*irm nijif the
tvw*wk> id |hvijti It Thiiv i* vgoii* jiil nwa N
Cipj/lwid , ,
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No other <ountrv hjs sue h abundance and
drwrsity ol fishdnd sheitlish olf its coasts, hilly tS
pertcmt ot the world®s living resoun es are

. contained within the UJs EEZ. But the United

States ranks only fourth* among the fishing nations
oJ” vsbrid Indeed, less th.m halt the potential
yield Irom U S. fisheries is harvested jnd processed
hy U S fishermen and prutrssms the remainder is
harvested hv U S lisk* rmi n hut snlil to foreign
prix essiKs. harvested pw the 1.shmg fleets ol more
than a do/en <nunines. or i let) unused

In through the MICMA, Ihe liniied
Slates dec lared "i n lusise trshery management
Juthontv* ovi™t its iikist.d lishenes ,usd established
= optimum sielcl **as Ihe punrury goal ol iishery
man. igement anti deselopmcn) Only that portion

I, t=

« the lust tj fishing nations tin fadd air liisn IN- <
sinn Inn.n <husa iN* cmiird shNefs r Site. Peru
Siaw.is liufia. Nnids Aiaea. Inrfmsesil IVrini.et i <r

fhj.Ltm| il
*e t‘nder the SSIC SS-v igg.mi/m semAi is ik liri .f the

amount «.1 tuh 'whn h will iiiluvhI*' It,i* so «i -+ iSio f
tu rn lil to the Natans and ISthe >« 0 e« = _»r <t

11 a» modai.sl In aiiv 0 »Vv tot *«. -oviNt, KISS*
in nbi”*u at I.Nlor* <nilih.etv .nlibsl!
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ol the optimum yield noj needed by lhe American
industry was to be made available to foreign fishing
fleets. This preference to American fishermen for ,*,
access to the resources, along with other provisions
regarding the regulation ol foreign fleets. ,waf
int~sdcd to spur rapid expansion of the U.S. fishifty
fry .ry.provide |obs, and reduce lhe U.S. balance
v ..ado defk.it in fishery products. The act also
emphasi/ed that a national program v isnecessary
= tgdevelop lishenes. that were not bei g used by
m\ourtnduilry. et - e
w U.S. fishermen began to becselit almost
Immediately. Foreign frsglllgwas reduced to help \/t
AL several stocks of fidt recover &nd American vessels 7
«I, began fishing for species that had bees of Interest ; &
wbniy to the foreign flests. This diversificationwas
J prompted in part Irom the existence of more
fishing vessels m some fishpries than the resource *
and the economic situation could support, and
* from drastic reductions in traditional slocks. It
would not have occurred, however, unlevs new
markets had opened up for American fishermen. ,i
. Those markets were found olfshorf in new fishing-
=arrangements known as ®over-ihe-side-T alei or *".
=joint venture fishing.” Under these arrangements
<American fishermen catch the-fish jnd dehver °
them to foreign processing vessels while* stillon the
fishing grounds. Although thrse at sea
arrangements were new to the United States at the
lime the MFCMA was enacted, they had been
common off the coasts of other \ ountncs lor many

1

foml fishing operations involving U S.
fishermen heg.in in the <*,icilu in the summer of
1978. when the Soviet Union purchased about J
milium (sounds ol Par ilu hake. Gross th came
rapidly. m 1981. over the side tieliseries rear bed
959 million pounds, worth 551 million Vessels
imm eight nations””conrtui led at sea operations
with American lishermen in both the Atlantic and
Par ilu lishenes These arrangements hasr proved,
on jn interim basis, to he a magir boon to building
and maintaining the U S tishmg fleets needed to
replanlthe loreign flects

The willingness ot toreign vessels to buy
from American lishermen has not lieen mate hed tis-

o | riififa | esfl ffrfl iildJ Siw ffHctnvC hs*ili<r(Jkec ihe
Alllmu vmlhsihl inrl *«ijn (w-fi h and Paitin hake (ill
*

I Fkilit Nufl IhM R

ee 11 Kkill Vi.iilh kotf.l Ihr Nftkii I I I'«x*0 Ifjl* Hfjjul
Wpeateeil fitw.Mi .mil |Li«l (.eemuiny

Ao
a similar willingness to buy new U.S.-processed
(due .. Instead, the home countries ol the® «
reign fleets continued to guard thecrdomed*:[*m
markets against American products In (jpan. fberI
example, the U S industry continued 10 face *
protective tariffs and quotas as well as informal
discrimination—such as intirrutmns ol pcenquatrty
inU S. products—that provided substantial
advantages to |jponese producers In jnothef
instance. Spjm discouraged market access by
withholding import licenses or making them
dillicull to obtain. Similarly, the European
Economic Community (EEC) used reference prices
and high product tariffs to keep imports into < s
member countries ata minimum. The de* topmem
ol overseas markets also has been impede @ the
* relatively high cost of U S production jnd tile
extraordinary strength ol the U.S. dollar. As a
result, ihe processing sector ol the Amencan <=
fishing usdustrv lagged behind the expansion of ooc
hjhing flest. This trend isapparent from U.Sa ~.*
Itshery statistics, which shorw a growing trade a* -
delicti despite increasing sales to foreign pcocessmg
vessels in the same period. Vq
fhevc* trends have prompted Congress k>
«mend lhe MFCAIA several times. The mitial
growth of “joint wff|fure* frshingm 1978. for
example, led to an amendment whxh made irdear
that preference in access to fishery resources was
to be given to both American harvesters and =
processors over the foreign fleets—resultingm lhe
reduc non ol foreign prix rssing offshore.
fn 1980. Congress recognized that as Icing as
foreign nations were permitted to continue a high
level of fishing in the*U S. aone while U.S. fish
exporters were denied access to important loreign
markets lhe United Status would be unjble to
achieve full development In response. lhe Act was
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amended again. This time a "reduction formula*
was deviseo which provided that as U.S. Inhmg
increased. Ihe level of foreign fishingwould be

reduced by an even greater increment. This J*

IKi

of whether the relationship between the* United
States and the loreign fishing lleets should be
altered. ]

At the present time, the federal government

formula was a comp romise between those interests m allocates "surplus* fish to several dillrrent countries

that sought to impose strict exclusion of foreign
fishing and those interests that viewed mandatory
reductions as contrary to the pnnclple of full
utili/ation endorsed at the law of the Sea* =
Conicrence. The formula, however, was so
complicated that itessentially was never
implemented. * -

Far more important was lhe 1980
codification ol the so called *lish and chips* policy,
which linked the right of foreign f ets to fish in
U V fisheries to the purchase of U S. fish products.
The fishand chips policy pfi*srnbeS eight criteria
for making allocation dec icions. me ludmg such
(actors as whether the nation has tarilfor non tymf
barriers to restrict importation ot U S fishor lish
priKluds. Ihe level ot cooperation with Ihe United

on a year-to-year basts. The process isexceedingly
complex and time consuming, last year, for

example, allocations were made in 11 nations.* ol

which six lished_** and-as noted earlier-eight
dilterenl countries were permitted to buy fish
direc,tly from American fishermen Some 19
dilferent allocation decisions weir resiewed or
made by numerous plficials in the Departments of
Commerr e and State.

At Ihe heart of all this Ktisity rsthe fish and
chips policy, hut the luiure edec ticeoessol this
appro.K h to opening overseas markets isum retain
In recent years, the number of loreign countries
involved hjs me leased, threatening to make the
prcxess even more complex.

The system also isbecoming more and more

Slates, apd so on. Clearly, under this pofuw.nu/kcl”j (political as growing numbers of lobbyists and

aciess was to be the touchstone ot the federal
government sdecisions to jlIncate surplus leh to
Ihe loreign fleets Nevertheless, while torngn
companies often will buv toh irom American
fishermen in their eifort to secure allocations, they
continue to resist importing U S processed
products

Foreign Relationships
The President®s TF/ Proclamation mise> the issue

“appTicanls argue over fewer and fewer fish Mainr'*

disrupttons of the .."location process have bc-en
prompted by such unrelated issues as lhe public™s
concern oser whjles and the Soviet Union"s

° *

*Bultf.w West Cvimjrry. Hflv. the St-lheftkvh tame
M.mdv 1-iM Gto-uny. lapin thalukal Studs Korea.
Npjtn and "jiwan

*West (a-fmany. tialv. lavl t>rmai*s ljjun S.oh
Xucea. aivl spaas



invasion of Afghanistan. These factors are
weakening the industry 3 abtlny to plan for future
g/owth and the federal government 3 ability to
insist that foreign nations extend economic benefits
to the U.S. fishing industry in exchange for the right
to operate in U.S. coastal lishenes.:

The President™s EEZ Proclamabofi truy help
to counter these forces. Pnor to the Procfamatton
some nations had disputed the pght o» the United
States  impose econ-jcmc conditions, arguing that
we only had the right to scientifically manage and
conserve tishery resnurccl lhe Prrklamat*orj_
makes itclear that the federal government views™ ~
the accpss of foreign nations to ouf Irenes, to liea
privilege that isto be earned, and not ,cjghBSipce »
the Proclamation. agreements with several foreign
nations have incorporated this principle. Along
smilar lires. Senators Robert Parkwood iR.OfPI
and Slade Conon (RWash.) sponsored an
amendment to the Magnuvon Art that would dpny
allocations to foreign nations as a matter of rigt.
Smmilar proposals were nude last year by Senator
Ted Stevens (R.*Alaska) and Congressman |ohn

LA

Breaux (D--La.l - - *
I =grourage foreign companies to mvest in

Congress isalso working on ways to improve,
Ihe government * implementation ot the fish and
chips pokey. The changes inthe MFCMA proposed

by 5oruuors Packwood and Conors link allocations * =

to the purchase of U.S. processed fishery products
.on a spoclevsgeifkj hativ* Ip,Other woods, if =

In his view, the very existence of allocations
inhibits Ihe ability of our fishermen and processors

to replace the foreign fleets. He points out that

there isa possibility that U.S. fishermen will be
dented increases in allocations for Pacific ocearv
perch jn the Gulf of Alaska this year, while foreign <
fleets are permitted to continue their hartesf. Jx

** This inequity stems from a large toreigo Cr

allocation and an underestimation ot the needs of
U.S itshetmert dclivenng fish to Inreign processing
vessels With the elimination of allocations.
-problems such as thiswould become nonexistent.
fSenator Steven 3basx argument lor a phjseout.
Nowever, isthjt an elimination of the foreign fleets
would provide the incentive needed to overseas
buyer* to purchase U.S. products in order to fulfill
Ihe demands ol their existing markets.

Senator Stevens argues that we need to send
foreign nationsa clear signal of our commitment™to
full domestic utilization of these resources. Foreign
nations must be- made aware that their fishing us
our waters will soon be*a thing of the past. A
phaseout over a specified number of years, he
argues, would send this signal, and would «

"XTT

¢

cooperative ventures with U.S. harvestersand
processors These cooperative arrangements wodkd
guarantee foreign companies access to the fisheries
revxj/ces and allot the resulting pnvifeges oi U.S,

.7 “harvesters and processors mandated undip Ihei\ m

foreign nativa waintva«kOoci<>0ffof ponpc’\ H/r. fcN"MFCKAAN ; *

must buy U.S.-processed pbikxlpordurK, v i .
Representattive Don Young (R. Mlaskaztdeyas L’
proposed to eliminate the ROvernrhet"fcalhgtidy %=
to take factors unrelated to the fishing mtlosCry anto
"account when allocations of fishare made to
foreign fleets. ? 77

Not everyone iscominced that the lishand
chips approach to opening foreign markets will
werk inthe future. Senator Slcvem. for example,
advocates a scheduled phaseout of foreign fishing.

<={dbor*sNo*-. On toOctober I W the Congress
passedanamendroent fotheMfC_VIAcUnl>1ftthJ he
hit«ed Stale* »s rw» requm*d bv law lo jkn<ale ihe otal -
allowable level of foreign fishing, aod requiringtn
evaluation ptwhar a particular nation isdr *>gio improve
U.S. access to as markets lor ihe parttoula- sx-nm (or
wh*h an attnranon n sough! On 4 Nmember 1%54. .
Preudi-ot kragan Mgoed the UL

L/ ax j*r
Private Versus Public Property v *
The President"s EEZ Proclamation also raises
another issue Under lIhe legal framework ;

est:blnhed by the Magnuvon Act, the ledctal
government has more of a public trust rather than
Jjn ownership relationship over coastal tishery
resources. Under this philosophy, fish are viewed -
ascommon property available on a first-come, Urst-
serted basis to all Americans.

Ihrs open access to fisheries has led to rapid
fleet expansion in those fisheries with products in .
high demand Regulations riWessary inconserve ><
those hshenes have curbed the opportunities of.*
individual vessels to maintain production leveh As
a result, vessel oroductivity has dropped sharply in
some fisheries and output costs have escalated.

The Ni-w England otter trawl flest.*=jot.
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*1 fleet.* for

example, grew from about 600 vesselsm 1977 to
nearly 1,000 vessels in 1982. Fleet landings
increased, but not enough to warrant the increased .
number of vessels. Productivity declined and costs
shot up. Between 1977 and 1982, the catch per
unit of elfort for the flest diopped 15 percent. The
effects of the decline, combined with nsmg input
costs, resulted in“a doubling of the cost to the *
fishermen per pound of fish caught. Prices received
by fishermen barely rose enough to cover the
increased costs, and there was no real (,
improvement in the fleet’s profitability

One implication of the reference t0 = = =
sovereign rights in the President s Proclamation is
ownership This implication raises the issue of v
whether or not the federal government should vest
itelf with properly rights over fisheries ana rent of
<1l opportunities to fish to private industry
Legislation would be needed before such a change
were made. Such a change, however, would marsc ,

a radical departure Irom the way fisheries are - -

presenlly managed and developed. -,

Indeed, the legislation that has been
proposed to implement the Proclamation goes out
of itsway to say that Nofhmg in this Act k. nor
shall be deemedto be, a basis for any royally, fee. *
tax or other assessment ol revenue, for fishing by ,
Untied Slates flag vessels.* But n this the best
policy! Some argue tharactions such as this should
be raken to increase the ec”onomk reLdm fromoqr,
coastal fisheries. Vf *

= A few state fisheryageoctevaw *iii>naf *i."£
fishery management councih haveitterfjpted io.j~
make fisheriesmore eff<ient by limiting the®.
number ofwvessels. For a number of reasocys, thpse
=finuted entry* programs have not been ums”rsaity
accepted. The licensing procedures used often *
appear very mechanistic and unresponsive to the
interests ol the resource users. -

Some argue that amore acceptable way of
controlling entry into our fisherieswould be tu
allocate resource shares dirrc  among the
participants, perhaps via an at .lion. In thisway,
the resource shareholders, mdrviduallv or
collectively, could decide on the best harvesting
system to take their shore ot the resource. As
opposed to the first-come, first served chaos of
today, under a resource share approach itwould
he in the interests of lhe shareholders to apply
fiimg effort judiciously so as fo insure
perpetujlion of lhe resour<o and ihe greatest long-
term net economic gam Proponents also (xnnt out
that along with establishing a ssstemn to allixate
resource shares, itisequjlly important ihat the
shareholders be able to tollow fishing strategies and
marketing plans with j minimum ol oulside
interference.

Proponents of this jpproarh sav that there is
an urgent need to put sorpe tvpe ot resource
sharing plan mio place to protect the gams made
by domestic lishermen smie the Magnuvon ®cl ,,
was enjeted [Ifthis isnot done, they argue, we \aill

« rulfvalnl inhingpul insoK*-% timing j nel .|k»ng the
w2 L.ir Inrflm - - Ham——

AW ill Inhuig brut sulh J hud niiminn (an/gei
ank Irtxgn courtesy Uf th* Kjikmul KUnne lisbenes

\'7’ IIV* «7 *

see ooe fishery alter another become

= pvercapitalized with resulting adverse social and

Neconomil consequences

What can Happen withuut a share system s
illustrated by lhe halibut fishery, which ismanap d
on j first-come, first served basis. To cunservi .ne
resource, fishery mjrugers have had to drastically
reduce Ihe fishing season What exists today isa
mad scramble ol intensive effort over a short
period of lime this resulls in a massive infusion of
Iresh halibut mio ihe mjrkef ina very short period
of lime Under a share system, halibut fishermen
would be abtP"to exercise their persoruJ lodgment,
based on resource, weather, and rrurkrt
conditions, to determine when to fish The «eason
could be spread over time with substantial
reduction in (undid Adilod to thiswould be
reduced government mvol .ement anti regulations
Similar examples rould lier.rawn Irom ihe Mlantic
roast < lam. scallop, and naddoc k lishenes

those op|MiM*d to resource sharing programs
argue ihjt they would be* counlerprodudive,
uni.ur. and too complicated to operate The
American rommerNal fishing industry, thiw argue,
has econnmit prolilems that would he aggravated
by share systems requiring payments or
assessments for the opportunity to fish Fishermen,
they argue, make their contributions to society
through the taxes ihey pav They produce food *
produr Isol high quality and domestic importanr r
generale subsi.miial emplosment, and contribute
to the iniemation.il economic strength ot the
United Vales. lhey should not be required to pay

o
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The Ameticjn fishing industry has nuK&iubs[anluJ * .(M.M)./A.) degree program
progress. Significant investments njvejseen nude. "> J - =/"eas of concentration.
and new markets have opened p.” Thferddi®orjal. . ; ; Coasud Zone Management
investment needed to develop these lishenes to Mitinc R&ovrte Management
their full potential, hpwever. ismassive and the -* Manne Policy -
direction ol tuture market growttds unclear. * «~ SeaportManagement/Mann~n A
Foreign governments are becoming increasingly Transportation:: - - -
resfstant to further t/ade concessions and the  "-rrr*  ~r* teterdfsctpfinacy curriculum —=—i
political struggle over access to put fisheries has = m . Flexible program planning - - -
intensified. S%vedralMot ow morle traditional fis:eri%s * Ahdcareeropjiotr v¢ - ~ — *
areovercrowded. Many people ingovernment an _ e s -
industry beh£*e we have tome to”crossroads and _W{&Qpl icationioloam tioci*nd form
need aclearand t ftsrslent pol*cy:foguide and __ i} ) N
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otrr coastal fishenevbelong exekrvvdy to the . = **  University of Washington, HF-05

citi/ens of the Untied States, ttdidpm saywhat , ;.
the United States intended todp wiffirtbem It V-f*
does, however, give us aruo”parlupdy to fastwoa’ e

the nationjf policies needed to yssurf that the
American people obtain the* mavirnum benefits - .
from these resourtes We fiebevelKatjn .
enormous economic iipiKirlunily iswjdmg *

offshore for our domestic lishmg industry and our °’

nation. Whether or rfot we fully tealire this
potential depends on our w*urjge to grasp it.
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House Of Representatives

Pouch V
State Capitol
Official Business Juneau, Alaaka 99811

TO: MEMBERS OF THE SENATE LABOR AND COMMERCE COMMITTEE
FROM: Representative Steve Rieger, Co-Chair

Subcommittee on Housing and Banking

HOUSE JOINT COMMITTEE ON ECONOMIC DEVELOPMENT
DATE: May 3, 1988
RE: HJR 72 am RELATING TO THE RESIDENTIAL REAL ESTATE

MARKET

* * * * * *x * * * * * * * * * * * * * * * * * * * * * * * * * * *

This resolution was developed after hours of testimony was
heard in the Subcommittee on Housing and Banking for the House
Joint Economic Recovery Committee on current problems facing the
Alaska residential real estate market. The purpose of the
resolution is to give some backing to state agencies in their
negotiations with mortgage 1insurers. The intent is to indicate
legislative support to state agencies their efforts 10 work out
cooperative restructuring programs designed to assist the
residential real estate market.

This resolution cites the current difficult economic period
for the state, particularly in the residential real estate
market. The problem would be greatly helped by cooperation among
the various participants in the market. It requests that various
participating entities find creative and innovative approaches in
dealing with the current crisis.

HJR 72 urges various financial participants in the Alaska
real estate market to cooperate in developing innovative ways to
restructure debt and to buy, sell, and trade properties for their
collective benefit. It also addresses joint cooperation of
various state, private financial and federal agencies to
participate in economic stabilization.

Further, the legislature fully supports efforts by the
Alaska Housing Finance Corporation, the Department of Commerce
and Economic Development, the Department of Community and
Regional Affairs, the Department of Revenue and the Alaska
Permanent Fund Corporation to hold foreclosed-upon residential
properties off the market in instances where such action makes
long-term economic sense.



State of Alaska

House Majority Ixailcr p.0. NOX V
ItINEAU. ALASKA 99811
COMMITTEES (907)465-3718

465-4968/4986
MOLISE HEALTH. EDUCATION

AND SOCIAL SERVICES 914 CLAY COURT
HOUSE JUDICIARY . ANCHORAGE, ALASKA 99503
HOUSE RULES Representative Max F. Gruenberg, Jr. (907) 276-6844
District 11

Spenard, Upper Midtown Anchorage

MEMORANDUM

TO: SENATOR TIM KELLY, CHAIR
SENATE LAEOR AND COMMERCE COMMITTEE

FROM: MAX F. GRUENBERG, JR., HOUSE CHAIR
JOINT COMMITTEE ON ECONOMIC RECOVERY

DATE: APRIL 26, 1988

RE: JOINT COMMITTEE LEGISLATION

I would appreciate consideration in your committee of the
attached resolutions at your earliest convenience.

HJR 72, relating to the residential real estate market, and
HJR 73, urging the Federal Home Loan Ban): Board to consider
extension or* assistance to Alaska financial institutions
similar to the Board®"s "Southwest Plan", were developed and
considered extensively by the subcommittees and members of the
House side of the Joint Committee on Economic Recovery. Both
resolutions were introduced at the House members®™ request by
the House Rules Committee.

After moving through committees, both resolutions passed the
House on April 25. HJR 72 passed by a margin of 39 - 1. HJR
73 passed unanimously.

HJR 72 encourages flexibility and cooperation among various
state and federal lending agencies with regard to the
stabilization of the residential housing market. This
resolution also recommends that state agencies hold foreclosed-
upon residential properties off the market when such action
makes economic sense.

HIJR 73 seeks to extend financial assistance to the state"s
lending institutions similar to provisions found in the
Federal Home Loan Bank Board®s "Southwest Plan.”™ Assistance
would 1include an infusion of capital from the Federal Home
Loan Bank Board to lower costs of troubled lending
institutions while preserving services, competition and basic
structures.

Thank you for your consideration of this request.



