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r e f e r r e d  to in s u b s e c t i o n  (b) for c o n d u c t  b y  s u c h  p e r s o n  d u r i n g  

s u c h  period, if such p e r s o n  has, in g o o d  faith, r e l i e d  u p o n  a n  

a d v i s o r y  o p i n i o n  i s s u e d  b y  the D e p a r t m e n t  of J u s t i c e .



IOOtii c o n g r e s s

1st Session

T o  r e p e a l  t h e  M c C a r r a n - F e r g u s o n  A c t ,  a n d  f o r  o t h e r  p u r p o s e s .

I N  T H E  S E N A T E  O F  T H E  U N I T E D  S T A T E S

J a n u a r y  6. 1987

M r .  M e t z e n b a u m  i n t r o d u c e d  t h e  f o l l o w i n g  b i l l ;  w h i c h  w a s  r e a d  t w i c e  a n d  

r e f e r r e d  t o  t h e  C o m m i t t e e  o n  t h e  J u d i c i a r y

A  B IL L
T o  repeal the McCarran-Ferguson Act, and for other purposes.

1 B e  it enacted by the Senate a n d  House of Reprcsenta-

2  lives of the United States of America in Congress assembled, 

•I That the Act entitled “A n  Act to express the intent of the

4 Congress with reference to the regulation of the business of

5 insurance”, c o m m o n l y  k n o w n  as the McCarran-Ferguson Act 

(I (59 Stnt. 83), is repealed.

7 (b) T h e  repeal m a d e  by this section shall he effective as

8 to conduct engaged in beginning one year after the date of

9  enactment of this Act.

1 0 S k c . 2 . (a) In any action brought under the provisions of

11 the Clayton Act or the S h e r m a n  Act alleging a violation of

12 cither such Act for conduct that would have otherwise been

S. 8 0
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iA )  A f f n iv n o w  r ow n rv tr.w .— I n y  e m ­
p lo y ee  M h o '5 f I3 U n c T « 4 lb y  > v io la tio n  o f  
s '-c tio n  9 (b )  o r  S tc M rH y r^ O th ln  8 m o n th s  
n i t e r  s u c h  v io la tio n  o c c u rs , *Ywly t o  t h e  S e c ­
r e ta ry  o f  L a b o r  fo r  a  rev iew  su c h  a lle g e d  
v io la tio n .

(B ) I n v estig a tio n .—O n r c j^ lp t  o f  s u c h  a p ­
p lic a tio n . t h e  S e c re ta ry  o f ^ a b o r  sh a ll  c a u se  
su c h  In w s t lc a t io n  to  b o ^ n a d e  a s  t h e  S e c r e ­
ta r y  o f  L a b o r  c o n s id e r /a p p r o p r ia te .

(C ) Ac t io n .—I I ,  t t o / u c h  In v e s tig a tio n . th e  
S e c r e ta ry  o f L a b o r  r jc te rro ln c s  t h a t  t h i s  se e ­

th e  S e c r e ta r y  o f
i a c tio n  In a n y  a p p ro p r l-  

: c o u r t . I n  a n y  su c h  
S ta le s  d is t r ic t  c o u r ts  

t lo n  fo r  c a u se  sh o w n  to

t io n  h a s  b e e n  vie 
L a b o r  s h a l l  b r ln s  i 
a te  U n ite d  S ta le s  fi 
a c tio n , t h e  tJn )t[  
s h a ll  h a v e  J u r lsd l

th i s  se c tio n  a n d  o r d e r  
[ u n d e r  su b se c tio n  to )  o r

t h e  S e c r e ta r y  o f 
d m p la ln a n t o f  t h e  
t r e t a r y  o f  l a b o r  

/ t h e  S e c r e ta r y  o f  
ti l*  n o  s u c h  v io la- 
' Isstre a n  o r d e r  Jc-

r c s t r a ln  v lo latld i 
a l l  a p p ro p ria te ir c l i l  
(f).

(2 ) D rrrsM iw lm o w  nXsrcRrTARY.—'W ith in  
90 d a y s  o f  t h e \ r c c e i p t \ » f  t h e  a p p lic a t io n  
f ile d  u n d e r  th i s  su b se c tlo !
I ^ b o r  s h a ll  n o t l fy X h e  
d e te rm in a t io n  o f  the-..! 
u n d e r  p a r a g ra p h  <11. 1 
L a b o r  f in d s  t h a t  t h e r e  
t lo n . t h e  S e c re ta ry  ah 
n y in g  th e  a p p lic a tio n .

(e) REINSTATEMENT obro O t^ER RELICT,— 
A ny e m p lo y e e  w h o  ls / l l* c r im ln a te d  a g a in s t  
In  v io la tio n  o f  aectiosf 9<b> orfO lc) s h a l l  h e  
u -s lo re d  to  h is  o r  l i e f  rm p lo jryhcn t a n d  s h a l l  
b e  o o rn p c n ia U d  f o r  

<1) a n y  lo s t w a g e / (Irc lu c jfn g  f r in g e  ben-*- 
f lts  a n d  se n io rity !;

<21 c o s ts  a s s o c ia t 'd  w i th  m ed ica l rn o i.U c; 
in g  t h a t  a r e  In c u rre d  u p  t o  t h e  t im e  w h e n  
th e  d isc rim in a tio n  is  fu l ly  re m e d ie d , a n d

(3 ) c o - u  o s io c l/ le d  w ith  b r in g in g  t h e  a l le ­
g a tio n  o f  vio latli

i f )  C iv il  t' ena/ t ie s .—An y  p e rso n  t h a t  dU- 
c r im in a te s  a g a l ik t  a n  e m p lo y e e  in  v io la t io n  
o f  th i s  se c tio n  /.b a ll  b e  liab le  fo r  a  c iv il p e n ­
a l ty  o f  n o t  I r u u h a n  81.000 o r  m o re  t h a n  
810.000 fo r  e a c h  w o la tic o .

IS ) E r n c r  o n  O V nrjc La w s . - T h e  n o t i f i c a ­
t io n  o f  a n  e m p lo y e d , p u r s u a n t  to  UUs A ct 
t h a t  t h e  em p lo y ee  Is i ) \«  p o p u la t io n  a t  r isk  
a n d  t h r  In i tia tio n  o f  m clU cal e v a lu a t io n  a n d  
m o n ito r in g  s h a ll  t o t  c o n s t i tu te  o r  In  a n y  
w ay a f fe c t  a  c la im  . o r  c o m p e n sa tio n , lo ss  o r  
d a m a c e  a r is in g  o u t  o f  c jm o su re  to  t h e  o c c u ­
p a t io n a l  h e a l th  h a z a r d /e x c e p t  t h a t  t h e  r e ­
s u l t s  o f  t u c h  m e d ic a l /v a lu a t io n  a n d  m o n i­
to r in g  m a y  b e  I n tro d u c e d  a s  e v id e n c e  w ith  
re sp e c t to  su c h  k  clAlin. N o tif ic a tio n  p u r s u ­
a n t  to  th is  A ct a h / l l  n o t  b e  r e le v a n t  In  d e ­
te rm in in g  w h e lh jm  *uch  a  c la im  U  tim e ly  
u n d e r  a n y  ap p lio b b te  s t a tu t e  o f  l im ita t io n s . 
s e c  i i .  nr.roR Ts j o  cuvckcss.

( a )  H azard / C o m m u n ic a tio n  S tandard 
R eto rt .—T h e  /S e c re ta ry , o f  L a b o r  s h a l l  
r e p o r t  to  C o n to r ts  a n n u a l ly , n o t  l a t e r  U *n 
J a n u a r y  15 o il e a c h  y e a r . \ r e g a rd in g  im p le ­
m e n ta t io n  a n d  e n f o r r e m r o t  o f t h e  h a z a r d  
c o m m u n lra tlo i l  s ta n d a rd .  T h e  r e p o r t  s h a l l  
In c lu d e  d e ta i le d  In fo rm a tio n  o n — 

i l l  M o x iT o a iy o  *tn> w ro R C P iiD rr.—M o n i­
to r in g  a n d  rn fo K cm cn V . a lg n lf lc a n t a r e a s  o f  
n o n e o m p lla n e e ; k n d  p r q i l l l e s  a s se sse d  a n d  
s te m  t a k e n  t o  C O fn e t  t b c  n o n c o m p lia n c e .

12) E n forccm en^ - E f f o r ts  t o  e r a l u a t c  t h e  
h a z a rd  c o m m u n ic a tio n  s ta n d a rd .

<1) K w rvorrw  a V w r A x c t .—E f f o r t s  to  
a w l t t  em p lo y er*  to 'c o m p ly  w ith  t h e  h a z a rd  
c o m m u n ic a tio n  s ta n d a i  

I4 i K M n o r K ;ejocA T idw .—E l fo r ts  t o  e d u ­
c a te  em p lo y ee*  t o  U v e iA r lc h ts  u n d e r  t h e  
h a z a r d  c o m m u n ic a tio n  stab id a rd .

<11 P m  o u t  c ourt  D tc iiro * * .—E f f o r ts  to  
c o m p ly  w ith  IV d e ra l c o u r tn e c ls lo n a  r e q u i r ­
ing  o r  e n c o u ra g in g  a n  e x p a n d e d  sc o p e  fo r  
t h r  h a z a rd  c o m m u n ic a tio n  s ta n d a rd .

lb )  (X x o ran o R A L  D is e a s e  N o n n c s n o x  
R e r o a r  - T h e  S e c re ta ry  s h a l l  r e p o r t  t o  c o n ­
g re ss  a n n u a lly , n o t la te r  th a n  J a n u a r y  15 o f

k b c rs . ty p e s  an d  
o u t  p u r s u a n t

e f f o r t s  c a r r ie d  
t h i s  A ct. 
e f f o r t  f o r  cm - 

’a n s , a n d  o t h e r  pro- 
r s u a n t  to  s e c t io n s  7

e a c h  y e a r ,  re g a rd in g  Im p le m e n ta t io n  an d  
e n f o r c e m e n t ^ f n c U y c a t i o n  u n d e r  t h i s  A ct.

T h e  r e p o r t  s l ia l l  In c lu d e  d e ta i le d  In fo rm s  
t lo n  o n —

11) N o n riC A T to rrs .—N u  
re s u l t s  o f  n o t i f ic a t io n s  c a r  
t o  se c tio n  5 a n d  6 o f  t h i s  A

12) R esearch .—R esearch 
o u t  p u r s u a n t  to  s e c tio n

(3 ) T r a in in g —'T ra l  
p lo y e e s . p e r s o n a l  ph y ;
(e s s io n a ls  c a r r ie d  o u t  
a n d  8 o f  t h i s  A ct. /

(4 ) E k to fc em c n t / - E n f o rc e m e n t  e f fo r t s  
ca rr lt-d  o u t  p u r y u a / t  t o  s e c t io n  10 o f  th is  
A ct.

(5 ) A ssiSTA N (rc./-E fforts to  a s s is t  em ploy­
e r s  u n d e r  th is  
SRC 1*. Sl'lUF-CTt/OKTfmERAt. ACF.SCY STl'DIIS.

<w) N o t ific a t io n  R cqCv^ ed.—Ea c h  F e d e r ­
a l  a g e n c y  t h a t  c o n d u c ts  e p id e m io lo g ic  s tu d ­
ie s  o n  o ccuL fa tional d isc asd  I n i t ia le d  a f te r  
t h e  e f fe c tiv e  d a le  o f  t h i s  a f t  s h a l l  e s ta b lis h  
p r o c e d u r e s / f o r  n o t i f y i n g / t h e  s u b je c ts  o f  
s u c h  s tu d ie s  o f  f in d in g s  R e m o n s t r a t i n g  t h a t  

o f «  p o p u la t io n  a t  r i s k  o f  dls-

I iod o r  N t m c c —A ll o c c u p a tio n a l  
e p ld c m io l ig lc  s tu d ie s  c o n d u c te d  b y  a  F e d e r ­
a l  a g e n c y U n it ia te d  a f t e r  t h e  e f fe c t iv e  d a te  
o f  th i s  ^ c d s h a l )  In c lu d e  i r v lh e  s tu d y  d e s '- n  
sp e c ific  m i l  h o d s  f c  n o t i fy in g  l iv in g  s u b ­
je c t s  o r  t h W  Im m e d ia te  f a m ily  rnem bcTS 
t h a t  t h e y  a r e ^ ia r t  o f  a  p o p u la t io n  a t  r is k  o f  
d ise ase .
KEG I) KCliyi-VTlhNS.

T h e  S e c re ta ry  s h a l l  p r e s c r ib e  s u c h  r e g u la ­
t io n s  a s  m a y  b e  n tc h s -ia ry  to  c a r r y  c u t  th is  
A ct. \
sr.c . i t .  a n u  u mi/ ati u s  o r  Dc i’mui' m iatiovs.

T h e r e  a r c  a u th o r iz e d  t o \ b e  a p p r o p r ia te d
825.000.000 fo r  e a c h  o f  t h e  f isc a l y e a r s  1988 
a rid  1989 to  c a r r y  o u t  t h l s l A c t ,  o f  w h ich
85.000.000.000 s h a l l  b e  n v a l la q lc  f o r  r e s e a rc h  
u n d e r  s e c tio n  8. 
b e g  is. e f f e c t i v e  0 v n t

E x c e p t  a s  m a y  b e  o th e rw is e  p ro v id e d  In 
t h i s  A c t. th i s  A c t s h a l l  /b e c o m e  e f fe c tiv e  
J a n u a r y  1, 1988. o r  8  m o iU h s  a f t e r  t h e  d a te  
o f  e n a c tm e n t  o f  th i*  A ct, w h ic h e v e r  o c c u rs  
f i r s t .*  A
•  M r. S T A F F O R D . M r. P re s id e n t. I 
a m  Jo ining tp d a iA w ith  S e n a to r  M e t z - 
e n iia u m  tn  in tro d u c in g  th e  H ig h  Risk 
O ccu p atio n al D isease  N o tif ic a tio n  and  
P re v en tio n  Aot o f  1987.

T h e re  a re  /c v c r a l  good  rea so n s  for 
en a c tin g  th i / b i l l .

T h e  f i r s t /  Is s im p le  Ju stice . T hose  
w hose liver-, live lihoods, a n d  h e a lth  
m ay  b e  In /Jeopardy  because  o f  e a r lie r  
ex p o su res  I  to  p o iso n o u s  chem icals  
sh o u ld  kniiw i t  b ecau se  w e a ll deserve 
to  know  \» r a t  o u r  risk s  a re .

E qually  l im p o rta n t.  t h a t  know ledge 
sh o u ld  bcV sharcd b ecau se  i t  c a n  m in i­
m ize o r  even e lim in a te  th e  r isk  o f a c ­
tu a lly  c o n tra c tin g  th e  d isease  fo r  
w hich  a  w orker o r  h is  o r  h e r  fam ily 
m ay  b e  a t  risk. S o m e diseases, esp ec ia l­
ly  cancers . V h jc h  m ay  b e  a lm ost 
a lw ays fa ta l I fN in d c tec ted  a re  s ign ifi­
c a n tly  less f a t a l \ f  fo u n d  a n d  tre a te d  
ea r ly . I n  y e t o th e iy a s c s .  a d isease  m ay 
n ev e r d ev e lo p ’ If p ro p e r  p re c a u tio n s  
a re  ta k en . W o rk e r!  exposed  to  asbes­
tos, fo r  exam ple , r a n  a  te n fo ld  g re a te r  
rlvk o f  dying from  lu n g  c a n ce r tt  th e y  
sm oke th a n  If L h /y  d o  n o t.

In  a  soc ie ty  sn c h  as  o u rs  w h ere  th e  
d an g e rs  o f t o x p  e h rm lc a ls  a re  alm ost 
Invariab ly  d iscovered  long  a f te r  w ork­
e rs  a n d  o t h e r \  h av e  b ee n  exposed.

som e s o r t  o f no rffica llo n  p ro g ram  Is a 
necessity  If th c p o ss  p f  h u m a n  life  Is to  

v E x p o su res  o u g h t to  
I t is a  fa c t of life

be m inim ized, 
never h ap p en , 
th a t  th e y  do. < 
we sh o u ld  estab lish ' 
th e  one p*oposed 1 

M r. P re s .d e n t, 
n to rs to  review  
Join S e n a to r  
cosponsoring  th

,n th a t  fac t o f life.
p ro g ra m  such  as 

th is  bill.
ge m y  fellow  Sen- 
bill ca re fu lly  and  

ia u m  a n d  m e in 
!.*

 ----- 3 * M r .  M ETZENBAU M :
Is. 80^X blD to  rep e a l th e  M cC arran- 

F erguson  Act. a n d  fo r  o th e r  purposes; 
to  th e  C om m ittee  o n  th e  Ju d ic ia ry .

XCCAWUUMTRCOSON ACT RET I  At
•  M r. M ETZENB AU M . M r. P residen t, 
today 1 am  in tro d u c in g  leg isla tion  to 
repea l th e  M cC arran -F erguson  Act. 
th e  law  w hich  prov ides t h a t  th e  b u s i­
ness o f in su ran ce  Is e x e m p t from  th e  
F edera l a n t i t r u s t  law s.

T h e re  Is no  Ju s tifica tio n  fo r  e x e m p t­
ing th e  In su rance In d u stry  J ro m  F e d e r­
a l a n t i t r u s t  s ta n d a rd s . I t  is on e  of th e  
la rgest an d  m ost im p o r ta n t industries 

th e  N ation . V irtu a lly  every  Individ­
ual a n d  every  business In th is  coun try  
m u st p u rch a se  Insu rance . Y e t th is  e s­
sen tia l in d u s try  Is n o t  now  requ ired  to  
conform  to  th e  basic  r a t io n a l  policy of 
free  com petition .

How ca n  th e  C ongress e x p la in  to  th e  
A m erican  people w hy th e  insu rance 
In dustry  is  ex em p t from  F ed e ra l p ro ­
h ib itio n s  ag a in st p rice -fix in g  an d  
o th e r  an tico m p etitiv e  p rac tice s  w hen 
th e  p rice  of In su rance is skyrocketing? 
P ro m o tin g  com petition  in  insurance 
can  on ly  im prove th e  av a ilab ility  and  
a ffo rd a b ility  o f in su ran ce . M a in ta in ­
ing th e  c u rre n t a n t i t r u s t  exem ption  
on ly  re s tr ic ts  h e a lth y  a n d  vigorous 
com petition .

F o r som e tim e now, w t b a v ;  h ea rd  
th e  a rg u m e n t t h a t  th e  o n iy  problem s 
in  o b ta in in g  access to  in su ran c e  a rc  
greedy  law yers a n d  o u tra g e o u s  liab il­
ity  Judgm ents. E very so lu tio n  offered  
by  th e  Industry  tu rn s  o u t  to  c u t back 
on th e  rig h ts  o f th e  v ic tim s In p e rso n ­
al In ju ry  o r  o th e r  su its .

F ocusing  only on  th o se  In ju red  is 
u n fa ir . I t ’s bad public  policy. I t  is tim e 
th a t  we took th e  b ro ad  p u b lic  in te rest 
In to  accoun t, n o t sim ply  th e  indus­
try 's .

T h e  c u rre n t ex e m p tio n  fo r in su r 
ancc a ro se  from  a  u n iq u e  com bination  
of h is to ric a l events. In  1869. th e  Su 
p rem e C o u rt held  t h a t  th e  business oi 
In su rance was n o t  com m erce  an d  th a t 
Insurance transac tions w ere  n o t in te r  
s la te  In ch a rac te r. Pau l v. V frvinto, 7! 
U.S. 168 (1869). T h is  e a rly  declsloi 
took  an  ex trem ely  n a rro w  view o! th-. 
reach  o f th e  com m erce c lause .

C v e r  th e  decades, th e  Suprcrm  
C o u rt 's  In te rp re ta tio n  o f  th e  com 
m crcc clause exp an d ed  considerably  
and  in  th e  early  1940's, th e  Ju s tic e  De 
p a r tm e n l challenged co llusive arrange 
m e n ls  In l  ie Industry . T h e  S uprenv  
C o u rt r e v e re d  its  e a r lie r  decision am 
found  th a t  th e  a n t i t r u s t  laws dl> 
app ly  to  Insurance. U n ite d S la te j \
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South-Eastern Unde rw rite rs Ass'n, 322 
U.S. 533(1944). _ . . . .

T h e  very n e x t ypar. th e  Insurance 
Industry  cam e to  C ongress and  p er­
suaded  it  to  exem pt th e  in d u stry  from  
th e  F edera l a n t i tru s t  laws. T h e re  Is no 
d o u b t th a t  th is  decision was u n d e rta k ­
en  In r e s p o n d  to  th e  a rg u m e n t th a t  
th e  Industry  could n o t a d ju s t to  th e  
rad ical changes th a t  would occur If 
ru les  of free com petition  w ere to  apply  
r a th e r  th a n  th e  ex tensive system  of 
S ta te -app roved  price-fix ing th a t  was 
In ex istence. . .

W h a tev er valid ity  th a t  arg u m en t 
h ad  in 1945. i t  is to ta lly  unpcrsuasive 
today , S ub jec ting  th e  Insurance indus­
try  to  th e  sam e a n t i tru s t  s tan d ard s 
t h a t  app ly  to  o th e r  in d u strie s  is com ­
p le te ly  consisten t « I th  S ta te  reg u la­
tio n  of th e  industry  as  well as leg iti­
m a te  jo in t ac tiv ities by insu rance com ­
panies. R equ iring  insurance com panies 
to  live by th e  ru les o f free  com petition  
w ould n o t d is ru p t S ta te  regu la to ry  
p rogram s. I t  would n o t p reven t in su r­
ance com panies from  sh a rin g  in fo rm a­
tion . I t  would n o t p rec lude S ta te  a p ­
p roval o f ra tes . I t  would p rom ote  com ­
p e titio n  In th e  Industry , prom ote 
low er prices and  g rea te r  availability  of 
coverage, an d  insure th a t  consum ers 
h av e  b e t te r  in fo rm ation  ab o u t th e  
policies th ey  purchase.

U nlike th e  s itu a tio n  In 1945, app ly ­
ing F edera l a n t i tru s t  s ta n d ard s  to  In­
su ran ce  woud n o t un d ercu t S ta te  reg u ­
la to ry  policies. A lm ost all S ta te s  have 
abandoned  se ttin g  specific ra te s  fo r in ­
su ran c e  coverage. In stead , insurance 
com panies h av e  considerab le flexibil­
ity  in  se ttin g  ra tes , su b jec t to  filing re ­
q u irem en ts. In  add ition , th e  S uprem e 
C o u rt h a s  m ade c lea r th a t  business 
co n d u c t w hich is su b jec t to  a  clearly  
a r ticu la ted  S ta te  reg u la to ry  schem e 
a n d  actively supervised by th e  S ta te  Is 
n o t su b jec t to  F cd c .c t a n t i tru s t  law. 
T h e  S uprem e C o u rt uv* recen tly  held , 
fo r  exam ple , th a t collective ralcm ak- 
ing  activ ities, p e rm itted  n* Jvr a  c lea r­
ly  a r tic u la te d  an d  actively r ip c rv lse d  
S ta te  policy, do n o t v io late th e  a n t i ­
t r u s t  laws. Southern M o to r Carriers 
R a te  Con/. V. U.S.. 471 U.S. 48 (1985).

A n o th e r  developm ent Is th e  recogni­
tio n  by  th e  co u rts  t h a t  Jo in t activ ities 
by co m p etito rs  w hich p rom ote  com pe­
tit io n  arc  perm issible u n d er th e  a n t i­
t r u s t  laws. T h e  co u rts  have long held  
th a t  su b s tan tia l In fo rm ation  can  be 
sh a re d  am ong com petito rs w ith o u t 
ru n n in g  afou l of th e  a n t itru s t laws. 
M ore recen tly , th e  S up rem e C ourt has  
c lea rly  s ta te d  Joint ac tiv ities w hich 
reduce  costs an d  enable products to  be 
m a rk e ted  m ore efficien tly  will be 
u p h e ld . B roadcast Music. Inc. v. Co­
lum b ia B roadcasting Svstem, 441 U.S. 
1 (1970). T h is  p rincip le applies to  sh a r ­
ing in fo rm ation  ab o u t risks. Jo in t u n ­
derw riting  o f large-scale pro jects, an d  
o th e r  jo in t ac tiv ities w hich p rom ote  a 
m ore  effic ien t and  p roductive in su r­
ance  Industry .

T h ese  considerations led th e  N ation ­
al Com m ission for th e  Review o t A n ti­

t r u s t  Law s a n d  P ro ced u res  to  reco m ­
m end  in  1979 th a t :

T h e  c u r r e n t  b ro a d  a n t i t r u s t  Im m u n ity  fo r  
t h e  b u s in e s s  o f  In su ra n c e  g r a n te d  b y  th e  
M c C a r ra n -F e rg u s o n  A c t sh o u ld  b e  re p e a le d . 
I n  I ts  p la c e , n a r ro w ly  d ra w n  le g is la t io n  ‘ 
s h o u ld  b e  a d o p te d  to  a f f i rm  t h e  la w fu ln e s s  
o f  a  l im ite d  n u m b e r  o f  e s s e n tia l  c o lle c tiv e  
acU v ltlc*  u n d e r  t h e  a n t i t r u s t  law s . • •  •

T h e  C o m m is s io n  b e liev es  t h a t  t h e  c u r r e n ' 
Im m u n ity  Is n o t  o n ly  o v e r ly  b ro a d , b u t  a lso  
u n n e c e s s a ry :  T h o s e  c o lle c tiv e  a c tiv i t ie s  b y  
In s u re rs  t h a t  a r e  e s s e n tia l  to  t h e  f u n c t io n ­
in g  o f  a  c o m p e ti t iv e  In d u s try  w o u ld  lik e ly  
p a ss  m u s t e r  u n d e r  t h e  t r a d i t io n a l  r u le  o f  
r e a s o n  a n a ly s is  o f  S h e r m a n  A c t s e c tio n  I . 
S im ila r ly , w h e re  c o lle c tiv e  a c tiv i ty  o r  o t h e r  
In s u ra n c e  c o m p a n y  b e h a v io r  Is a f f i rm a t iv e ly  , 
m a n d a te d  b y  a  S t a t e  In  I ts  c a p a c ity  a s  s o v e r - ' 
e ig n . a n d  e f fe c tiv e ly  su p e rv is e d  b y  In d e ­
p e n d e n t  S t a l e  o ff ic ia ls , s u c h  b e h a v io r  w o u ld  
fa ll w i th in  t h e  ju d ic ia l ly  re c o g n iz e d  " S t a t e  
a c t io n "  e x c e p t io n  to  t h e  a n t i t r u s t  law s .
( R e p o r t  o f  t h e  C o m m iss io n , p p . 225-6)

In  s h o r t ,  th e  a rg u m e n t t h a t  th e  in ­
su ran c e  in d u s try  req u ire s  a n  a n t i t r u s t  
e x e m p tio n  to  fu n c tio n  effec tiv e ly  Is 
n o n se n se ; T h e  a n t i t r u s t  law s allow  
jo in t ac tiv itie s  by  In su ran ce  com pan ies 
w hich  a r e  in  th e  pub lic  In te re s t. In  
c o n tra s t,  th e  c u r re n t  ex e m p tio n  p re ­
v en ts  th e  D e p a rtm e n t o f Ju s tic e , th e  
F e d e ra l T ra d e  C om m ission, o r  p r iv a te  
p la in tif f s  from  ch a lh n G in g  even b la ­
t a n t  a n tic o m p e titiv e  ac tiv ity .

U n d er th e  c u r re n t law, a n  a g re e m e n t 
by  in su ra n c e  com pan ies to  fix  p rices 
o r  a llo c a te  m a rk e ts  could  n o t be c h a l­
lenged  by  th e  D e p a rtm e n t of Ju s tic e , 
th e  F e d e ra l T ra d e  C om m ission, o r  p r i ­
v a te  p la in tif fs . N o t on ly  does th e  c u r ­
r e n t  law  b a r  th e se  ac tio n s , b u t  In cases 
w here  th e  ex e m p tio n  m ay n o t  ap p ly , i t  
g u a ra n te e s  p ro lo n g ed  litig a tio n  over 
Its ap p lica b ility . F o r  ex am p le , th e  F T C  
rec e n tly  ch a lle n g ed  p a r t ic u la r  acHvi- 
tie s  by  t i t le  in su ra n c e  co m p an ie s  t h a t  
a lleged ly  re s tra in  c o m p e titio n  on  th e  
g ro u n d s  t h a t  th e s e  ac tiv itie s  w ere n o t  
rea lly  th e  b u sin ess  o f In su ran ce . T ic o r 
T it le  In su ran ce Co., D-9190. N e v e rth e ­
less. th e  d e fe n d a n ts  h av e  v igorously  
d isp u ted  th e  a u th o r i ty  o f th e  F T C  to  
b rin g  th e  case.

In  ad d itio n  to  th e  p ro b lem  o f p re ­
v en tin g  th e  G o v ern m e n t from  c h a l­
leng ing  a n tico m p e titiv e  ac tio n s , th e  
M cC arran -F e rg u so n  A ct ex e m p ts  th e  
in d u s try  fro m  th e  F cdern l p ro h ib itio n  
a g a in s t u n fa ir  an d  decep tiv e  p rac tice s  
en fo rce d  by  th e  F ed era l T ra d e  C om ­
m ission. T o d ay , If a n  in su ran c e  co m p a­
n y  m is lead s co n su m ers in its  m a rk e t­
ing o f  in su ran c e , th e  F e d e ra l T ra d e  
C om m ission  is in  a lm o st a ll cases fo re ­
c losed fro m  acting .

In  1979, C ongress w en t even  beyond  
th e  M cC arran -F e rg u so n  A ct In p ro h ib ­
iting  th e  F ed era l T ra d e  C om m ission 
from  ev en  s tu d y in g  th e  In su ran ce  In­
d u s try  w ith o u t a specific re q u e s t from  
th e  HotOiC o r  S e n a te  C om m erce C om ­
m ittee . T h is  prov ision  w as e n a c ted  
a f te r  th e  F T C  h a d  p u b lish ed  a  s tu d y  
w h ich  conc luded  th a t  th e  av erag e  r a le  
of r e tu r n  o n  th e  In v es tm en t p o r tio n  of 
w hole life  In su ran ce  w as 1.3 p e rc en t. 
As fo rm e r  C h a irm a n  of th e  F ed era l 
T ra d e  C om m ission. M ichael P orts- 
c h u k . s ta te d :

. T h e  C om m ission  h u d  c o n c lu d e d - a s  m a n y  
o t h e r  s tu d e n ts  o f  l ife  In su ra n c e ' m a rk e t in g  
h a d  a lso  c o n d u d c d - th ? '.  till*  low  le v e l o f  
r e t u r n  w as d ire c tly  c a w e d  b y  a  m a rk e t in g  
s y s te m  t h a t  m ad e  It v i r tu a lly  Im p o ssib le  fo r 
a  p ro sp e c tiv e  p o lic y h o ld e r—o t h e r  t h a n  a n  
a c tu a r y —to  c o m p a re  th e  In te r e s t  y ie ld s  o f 
c o m p e tin g  In v e s tm e n t o p p o r tu n it ie s .  ( T e s t i ­
m o n y  b e fo re  S u b c o m m itte e  o n  M o n o p o l i e s  
a n d  C om m ercia l L aw , H o u se  C o m m itte e  o n  
t h e  Ju d ic ia ry . M ay 3 .1 9 8 4 . p p . 3 -4 )

T h e  F T C  did n o t Issue a  reg u la tio n  
In th is  area . I t  did n o t p ropose  F ed era l 
in te rv en tio n  a t  all. In s tead , i t  d is tr ib ­
u te d  Its rep o rt to  th e  S ta le s  a n d  rec ­
om m ended  th a t  th e y  develop a  s ta n d ­
a rd  disclosure req u irem en t so t h a t  th e  
In su rance  Industry  w ould p rov ide  in ­
fo rm a tio n  abou t in v es tm en t r e tu rn  to  
consum ers. T h e  C ongress rea c te d  by 
p ro h ib itin g  th e  F T C  fro m  stu d y in g  
th e  insurance Industry  w ith o u t a n  e x ­
p re s s  request by  c i th e r  th e  H ouse o r 
S e n a te  Com m erce C om m ittee . In  
o th e r  words, th e  F T C  was to  k eep  its 
m o u th  sh u t ab o u t p rob lem s w ith  th e  
in su ran ce  industry  u n til C ongress to ld  
I t to  speak. F o rm er C h a irm an  P crts-  
c h u k  called th is  provision a  " leg is la ­
tiv e  p re fro n ta l lobotom y."

T h e  bill I am  in tro d u c in g  to d ay  
w ould  sim ply apply  th e  sam e a n t i t r u s t  
s ta n d a rd s  of free co m p etitio n  to  In su r­
a n c e  th a t  apply to  o th e r  in d u strie s . In  
d c .n g  so, i t  would repeal th e  lan g u ag e  
in  th e  M cC arran-Ferguson  A ct w h ich  
p u rp o rts - to  re s t all reg u la tio n  o f th e  
in su ran ce  industry  in  th e  S ta te s .  By 
rep ea lin g  th a t  language, m y  bill w ould 
n o t  In an y  way do away w ith  S ta te  in ­
su ra n c e  com m issions o r p rec lu d e  th e  
S ta tc s .f r o ra  reg u la tin g  in su ra n c e  a s  
th e y  do now. J u s t  as  In m a n y  o th e r  in ­
d u str ie s , I-’ederal a n t i t r u s t  lau-s w ould 
a p p ly  to  com panies w hich  a re  th e  s u b ­
je c t  of S ta te  regu la tions.

T h e  bill also provides fo r  a  delayed  
e ffec tive  date  to  enab le  th e  in su ran ce  
In d u stry  to  review its ac tiv itie s  fo r  p o ­
te n tia l  a n titru s t liab ility . In  p a r t ic u ­
la r .  th e  bill provides th a t  th e  rep e a l of 
t h e  exem ption is d e fe rred  fo r 1 y ea r  
a f t e r  th e  d a te  of en a c tm en t. In  ad d i­
tio n . no crim inal p en a ltie s  o r  tre b le  
d am ages can  be assessed fo r  2 y ears . 
F 'lnally , no  a n t i t ru s t  rem edy  Is av a il­
a b le  fo r 2 years If th e  d e fe n d a n t In on 
a n t i t r u s t  cose h a s  relied  in  good fa ith  
o n  a n  advisory op in ion  by th e  D e p a r t­
m e n t  of Justice . T h ese  p rov isions p ro ­
v id e  am ple tim e fo r  th e  In d u stry  to  
rev iew  Its activ ities an d  in su re  th a t  
th e y  are in  full com pliance w ith  a n t i ­
t r u s t  standards.

I  fu lly  expect t h a t  th e  In su rance  In ­
d u s try  will again  a rg u e  th a t  It c a n n o t 
fu n c tio n  un d er th e  F 'cdoral a n t i t r u s t  
s ta n d a rd s  and th a t  m any  o f Its c u r re n t  
ac tiv itie s  will be p ro h ib ite d , even  th o se  
w h ich  benefit th e  public. I f  th e  In d u s­
t r y  can show th a t  c e r ta in  d e fin e d  a c ­
tiv itie s  > h lch  a re  In th e  p u b lic  In te re s t 
w ou ld  ac tua lly  be p ro h ib ite d  u n d e r  
t h e  a n titru s t laws, th e n  c e r ta in  
n a rro w  and  carefu lly  d e fin e d  ex em p ­
tio n s  m ay be w arran ted . T h e se  Issues 
c a n  best bo p u rsued  In th ro u g h  h ra r -
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ings w here th e  in d u s try  an d  o th e r  
obsrvcrs can  co m m en t.

T h is  in d u stry  is to o  big. too im por­
ta n t  to  every A m erican , to  m a in ta in  
a n  an  a n t i tru s t  ex em p tio n  long a f te r  
Its Initial Ju s tifica tio n  h a s  d isap ­
peared . Today, access to  Insurance and  
affo rd ab le  p rices h av e  becom e critica l 
p rob lem s fo r  ind iv iduals, sm all bu si­
ness, and even go v ern m en ta l bodies. 
In su ra n ce  com pan ies shou ld  h av e  U 
o p era te  by th e  ru le s  o f free  com pctl 
tlo n  Ju st a s  o th e r  in d u s trie s  do.

T h e  M cC arran-F erguson  A ct h as  
lo n g  outlived w h a te v er leg itim ate  p u r ­
pose i t  served. I t  Is tim e  to  repeal It.

1 ask u n an lm o u  co n sen t th a t  a  copy 
o f th e  bill be p r in te d  In th e  R ecord.

T h e re  being  n o  ob jection , th e  b ill 
w as o rdered  to  be p r in te d  In th e  
R ecord, as follows: ' “

.  S . 80
B e  i l  e n a c te d  bg  th e  S e n a te  a n d  H o m e  o f  

R e p re s e n ta tiv e s  o f  th e  U n ite d  S t a t u  o f  
A m e r ic a n  in  C on g ress  assem bled . T h a t  t h e  
A ct e n t i t le d  " A n  A c t to  e x p re ss  th e  In te n t  
o f t h e  C o n g ress  w ith  re fe re n c e  to  t h e  r e g u ­
la t io n  o f  t h e  b u s in e s s  o f  in su ra n c e " , c o m ­
m o n ly  k n o w n  a s  t h e  M c C a rra n -F e rg u so n  
Ac* <59 St& l. 33), is  re p e a le d .

<b> T h e  re p e a l m a d e  by th i s  se c tio n  s h a l l  
b e  e ffe c tiv e  a s  to  c o n d u c t  en g ag ed  in  b e g in ­
n in g  o n e  y e a r  a f t e r  t h e  d a le  o f  e n a c tm e n t  o f  
th i s  A cL

S e e . 2. (a )  In  a n y  a c t io n  b r o u g h t  u n d e r  
t h e  p ro v is io n s  o f  t h e  C la y to n  A ct o r  th e  
S h e rm a n  A ct a lle g in g  a  v io la tio n  o f  e i th e r  
su c h  A c t fo r  c o n d u c t  t h a t  w ou ld  h av e  o th e r ­
w ise b e e n  la w fu l p u r s u a n t  to  t h e  p ro v isio n s 
o f  t h e  A ct e n t i t le d  " A n  A c t to  e x p re ss  th e  
in te n t  o f  th e  C o n g re ss  w ith  r e fe re n c e  to  th e  
r e g u la t io n  o f  t h e  b u s in e ss  o f In su ra n c e "  n o  
a w a rd  o f tr e b le  d a m a g e s  o r  c r im in a l p e n a l ­
t ie s  sh a ll  b e  a w a re d  a g a in s t  a n y  su c h  p e rso n  
fo r  c o n d u c t b y  su c h  p e r so n  o c c u rr in g  w th in  
tw o  y e a rs  a f t e r  t h e  d a te  o f  e n a c tm e n t  o f 
th is  A ct.

(b )  D u rin g  t h e  tw o  y e a r  p e rio d  r e fe r r e d  to  
in  t h i s  se c tio n , n o  re l ie f  s h a l l  b e  g ra n te d  
a g a in s t  a n y  p e r s o n  In  a n  a c tio n  r e fe r r e d  to  
In  su b s e c tio n  <a) f o r  c o n d u c t  b y  su c h  pcrsoD  
d u r in g  su c h  p e r io d . If su c h  p e rs o n  h a s  In  
good  f a i th ,  re lie d  u p o n  a n  a d v iso ry  o p in io n  
iss u e d  b y  t h e  D e p a r tm e n t  o f  J u s t ic e .*

d e s tro y s  Its victjrfts an d  dam ages th e ir  
fam ilies.

T h ro u c h  /e m o n s tra l io n  p ro jec ts , 
an d  ac tiv itie s  of v o lu n ta ry  o rg a n iz a ­
tions. we have  lea rn ed  m uch  a b o u t th e  
u rg e n t necdk of o u r  o lde r c itizens w ho, 
w ith  age, a re  Increasingly  vu ln p rab le  
to  d em en tin g  d iso rd ers , an d  to  th e  risk  
of In s titu tio n a lisa tio n  an d  to ta l  Im pov­
e r ish m e n t. T h e \ l s k  fo r A lzh e im er’s 
dwCase In c reases  rap id ly  over th e  age 
o f 65. w ith  20 to  319 p e rc e n t o f th o se  
over th e  age  of 80 afflic ted .

W e know  t h a t  dem o g rap h ic  d a ta  
p ro je c t  a n  ag ing  p o p u la tio n . R a p id  in ­
c re a se s  in  th e  n u m b e r an d  p ro p o rtio n  
of o ld e r  peop le  In trie U n ited  S ta te s , 
espec ia lly  th o se  In / th e ir  e ig h tie s  an d  
n in e tie s  c o n fro n t us w ith  a  m a jo r  c h a l­
lenge. an d  a n  u r r / n t  necessity  to  p la n  
a p p ro p ria te ly  - a n d  w ith o u t d elay .

T h e r e  a rc  c u /re n tly  close to  3 m il­
lio n  p e rso n s  u / th  A lzheim er’s  d isease 
an d  re la te d  t/isorders. Less th a n  60
y e a rs  from  n< 
ep idem ic  w ith
to  tr ip le  to  9 m illion .

w. we will face a  m a jo r  
th a t  n u m b e r ex p ected

C u rre n tly , 
fam ily  careg

By M r. M ETZENBAUM :
S. 81. A b i l l / to  am end  th e  O lder 

A m ericans ActA>f J9G5 to  es tab lish  th e  
A lzheim er's D isease and R e la ted  D e­
m en tia s  H om evand C om m unity  Based 
S ervices B lock O m n t; to  th e  C om m it­
te e  o n  L abo r ar.d  H um an  R esources.
ALZHEIMER'S DISEASE ANlV. RELATED DEMENT US 

IIOME AND COMMUNITY EASED SERVICES 
BLOCK CHANT ACT

•  M r. M E T Z E N B A U /l. M r. P re s id en t. 
A lzheim er's d ise a se / h a s  been  called  
th e  “ D isease o f th ffi C en tu ry .” T oday , I 
am  In troducing  A  bill, " T h e  A lzhei­
m e r 's  D isease an d  R e la ted  D em entias 
H om e and  C orum unity-B ased  Services 

to  provide needed  sup- 
o f A lzheim er's d isease 
le n tia s , a n d  th e ir  fam-

we depend  heav ily  on 
v e rs—spouses a n d  c h il­

d r e n —to  provide long-terii- ca re  fo r  
fam ily  iu e m b c \s  w ith  A lzheit. e r ’s d is ­
ease . HoweverX  p ro jec tio n s in d ica te  
t h a t  fam ilies wlti be sm a lle r  In th e  
y e a rs  to  com e. T h u s , th e re  w ill be 
few er ca reg ivers  available .

M r. P re s id e n t, A lzheim er's d isease  
n o t on ly  Im poses ex tre m e p h y sica l an d  
e m o tio n a l h a rd sh ip s  o n  th e  fam ily . I t 
c re a te s  en o rm o u s  f in an c ia l co s ts  as 
w ell. T h e se  co s ts  a re  a lre ad y  e s tim a te d  
a t  ov er $40 b illion . U nless we begin  
now  to  p ro v id e  th e  social su p p o r ts  es­
s e n tia l fo r  c o n tin u e d /fa m ily  caregiv- 
Ing. wc m ay  find  o u r /in s t i tu tio n s  an d  
o u r  h e a l th  c a re  sys/cm  o verw helm ed  
w ith  in c reasin g ly  la A e  n u m b e rs  o f d e ­
m e n te d  ad u lt , tuyi o u t N a tio n  over­
w helm ed w ith  colossal co sts  o f  h u n ­
d red s  of b illio n s <5f do llars.

R e se a rc h  c o / t ln u c s .  w ith  in su ff i­
c ie n t fu n d s, raven th e  m a g n itu d e  of 
th e  p rob lem , j r h e  re se a rch  co m m u n ity  
ap p e a rs  ca u tio u s ly  o p tim istic  t h a t  a n

nblc to  S la te s  on  a  ma 
basis, to  develop a play 

C o o rd in a tio n  o f  sp riii 
C ase m a n ag e m em  an 

d e te rm in e  serv ices neec 
n u rsing  hopfe adm issioi 

R espite 
D ay i
T raltA ng a n d  counsi 

m em bc 
H o m im a k cr services, 
T ra n sp o r ta t io n , an d  

po rtive  s e m c e s  th a t  w 
m a in ta in  A lz m im e r vie 

I  u rge  m y 
su p p o rt o f th e  m ir 
su ffe rin g  physical, 
nan c ia l d ev a s ta tio n  os 
Insidious a n d  tra g ic  t  
re la te d  d em en tin g  disc 

I  a sk  u n an im o u s 
bill be p r in te d  in  l lu /F  

T h e re  being  ncr ob 
w as o rd ered  h r  be 
R eco rd , as  follows: .

U. U IN
B e  i t  cn actA l-tov  UiT~.

R e p re s e n ta tiv e s  o 
A m e r ic a  i n  Cor.gi 
A ct m a y  b e  c ite d  
c a se  a n d  R e la te d

sw ers  will b<| 
th e  fo u r th

found . T h is  very m o n th . 
In te rn a t io n a l C o n fe ren ce  

o n  A lzh e im er's  D isease is m e e tin g  in  
Z u rich  to  c im p a re  re se a rch  find ings 

T here will b e  an sw e rs— 
ooncr. r a th e r  th a n  la te r .

B lock G ra n t ' 
p o r t to  vicll 
an d  re la te d  del 
Ules.

A t b o th  F edcA d a n d  S ta le  hearings, 
p ro fessionals anvk. fam ilies alike, d e ­
scribed  A lzh c lm er'sS is  a n  “ Im id luous 
disease; no  illness is m ore  te rrify in g  
and  life -a lte ring  th a n  A lzheim er's.” I t

w orldw ide, 
e v e n tu a lly — 
w c hope .

H ow ever, i\n tll t h a t  h a p p y  day  a r ­
rives. fam ily  darcg lvers will n eed  m any  
social su p p o r ts  to  m a in ta in  th e i r  a f ­
flic ted  fam ily  m em bers in th e  hom e.

M r. P rcslden tX m y bill w ill d e lay  th e  
In stltu tio n aU zatld n  so co s tly  to  fam i­
lies and  to  th e  n a tio n  by  p rov id ing  
needed  h o m e  a n d \c o m m u n lty -b a se d  
service*.

T h is  b ill. " T h e  
a n d  R e la te d  Demci 
C om m unity -B ased  
G ra n t ."  am en d s  th  
A ct w hich  com es 
tlo n  th is  y ea r.

I t  e s tab lish es  a  block g ra n t  p ro g ra m  
d irec ted  by  th e  A d m in is tra tio n  on  
A ging. T h e  g ra n t will b e  m ad e  avail

C o m m u n ity  B a sed  S e rv r  
o f  1937". /

FINDINGS
S ec . 2. ( a )  T h e  C oiyiTcs 
<11 t h e r e  a re  m o r£  th a  

u n is  w ith  A lz h e ir /e r 's  < 
d e m e n tia s  In  t h e  U n ite d  

<2) t h e  c o s t  o f  c u r in g  1 
A lz h e im e r 's  d i s e a s \ a n d  
e s t im a te d  a t  o v e r  SlbtOOt 

(3 ) o v e r o n e  h a l f  o f  
h o m e s  a r c  d ia g n o se d  a j 
h e lm e r 's  d ise ase  o r  rc ia t-  

<41 t h e  p o te n t ia l  n u t  
w h o  m ay  h a v e  A lt  he lm  
ia te d  d e m e n tia s  in  th c l  
w h e lm  t h e  c a p a c ity  o f 
c a r e  fo r  su c h  In d iv id u a l  

<5) in d iv id u a ls  w ith  , 
r e la te d  d c tn c r .u a s  o f?  
lo n g  te rm  c a rc  se rv iq  
c o o rd in a te d  m a n n e r  

(6 ) p ro v id in g  h o m e \  
se rv ic e s  fo r  in d lv j 
c a se  a n d  re la te d  
a b i l i ty  o f  c a r e g l i  
m a in ta in  s u e h  Uidivldi 
a n d  c a n  re d u c e  h e a l th  
tng o r  p re v e n t in g  In s till 

(b ) I t  Is t h e  p u rp o se  t 
o r  d e la y  t h e  In sU lu tic  
u a ls  w ith  A lz h e tm e /s  
d e m e n tia s  b y  provji 
ly  b a se d  s e r v lc e s /o  a s s  
In d iv id u a ls  In  L t\/lr  h o e

ESTAaUSl
6 eC 3. T he o l

:m en tc  
er Am

le lm cr's  D isease 
ias H om e and  

'Services B lock 
O ld er A m erican* 
fo r  rc a u lh o riz a -

amrndcd by ad< 
following new til
'TITLE V IIl-A l 

AND RELATED 
AND COMMUNi; 
BU X K O R A N Ti

at

" autmobilatsc 
"Sec. 801. Fori pu 

under section BOJ.Vth' 
appropriated 180.08 
fiscal yean  1988. 1989
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Ings w here  th e  In d u stry  and o th e r  
obsrvers  can  co m m en t.

T h is  in d u stry  is too  big, too im por­
t a n t  to  every  A m erican , to  m ain ta in  
a n  a n  a n t i t r u s t  ex em p tio n  long a f te r  
Its in itial Ju s tifica tio n  h as  d isap ­
peared . T oday , access to  Insurance and  
a ffo rd a b le  p rices h av e  becom e critica l 
p rob lem s fo r  Individuals, sm all busi­
ness, an d  even  governm en ta l bodies. 
In su ra n c e  com pan ies shou ld  h av e  to  
o p e ra te  by th e  ru le s  of free com peti­
tio n  Ju s t as oLher in d u strie s  do.

T h e  M cC arran -F erguson  A ct h a s  
lo n g  ou tlived  w h a te v e r  leg itim ate  p u r­
pose i t  served. I t  is tim e to  repeal It.

1 ask  u n an im o u s co n sen t th a t  a  copy 
o f  th e  bill be p r in te d  in  th e  R ecord.

T h e re  being  no  ob jection , th e  bill 
w as o rdered  to  be p rin te d  in  th e  
R ecord, as follows: * -  . *.

.S . 80
B e  i l  e n a c te d  b y  Uie S e n a te  a n d  H o u se  q f  

R e p re s e n ta tiv e s  o f  th e  U n ited  S ta te s  o f  
A m e r ic a n  in  C o n g ress assem bled . T h a t  th e  
A c t e n t i t le d  " A n  A c t to  e x p re ss  th e  I n te n t  
o f U ie C o n g ress  w ith  r e fe re n c e  to  th e  r e g u ­
la t io n  o f  t h e  b u s in e s s  o f  In su ra n c e " , c o m ­
m o n ly  k n o w n  a s  t h e  M c C a rra n -F e rg u so n  
A c t <59 S ta t .  33). Is r e p e a le d .

<b) T h e  re p e a l  m a d e  by  th i s  se c tio n  s h a ll  
b e  e ffe c tiv e  a s  to  c o n d u c t en g ag ed  in  b e g in ­
n in g  o n e  y e a r  a f t e r  t h e  d a te  o f  e n a c tm e n t  o f 
t h i s  A ct.

S ec . 2. <a> I n  a n y  a c tio n  b r o u g h t  u n d e r  
t h e  p ro v is io n s  o f  t h e  C la y to n  A ct o r th e  
S h e rm a n  A c t a lle g in g  a  v io la tio n  o f  e i th e r  
s u c h  A c t fo r  c o n d u c t  t h a t  w ou ld  h a v e  o th e r ­
w ise b e e n  la w fu l p u r s u a n t  to  th e  p ro v isio n s 
o f th e  A c t e n t i t l e d  “ A n  A c t to  e x p re ss  th e  
in te n t  o f  th e  C o n g re s s  w ith  re fe re n c e  to  t h e  
r e g u la t io n  o f t h e  b u s in e ss  o f in su ra n c e "  n o  
a w a rd  o f  t r e b le  d a m a g e s  o r  c r im in a l p e n a l ­
t ie s  s h a ll  be  a w a re d  a g a in s t  a n y  su c h  p e r so n  
f o r  c o n d u c t b y  s u c h  p e rso n  o c c u rr in g  w ith in  
tw o  y e a r s  a f t e r  t h e  d a te  o f  e n a c tm e n t  o f  
th i s  A ct.

(b )  D u r in g  th e  tw o  y e a r  p e r io d  r e fe r r e d  to  
in  th i s  s e c tio n , n o  r e l ie f  s h a l l  be g ra n te d  
a g a in s t  a n y  p e r so n  In  a n  a c tio n  r e fe r r e d  to  
in  su b se c tio n  <a) fo r  c o n d u c t  b y  s u c h  p e rso n  
d u r in g  su c h  p e r io d , if  su c h  p e rso n  h a s  In  
goo d  f a i th ,  re lie d  u p o n  a n  ad v iso ry  o p in io n  
issu e d  b y  th e  D e p a r tm e n t  o f  J u s tic e .*

B y M r. MEEZTENBAUM:
S. 81. A b i l l / lo  am end  th e  O lder 

A m ericans Act/faf 19G5 to  estab lish  th e  
A lzheim er’s D isease an d  R e la ted  D e­
m en tia s  H o m elan d  C om m unity  B ased 
Services B lock G ra n t; to  th e  C om m it­
te e  o n  L abor an d  H om an  R esources.
alzheimer's disease anixhixated rami.1.!

h o m e  and c o m m u n ity  b a sib  serv ices
BLOCK GRANT ACT

•  M r. M E T Z E N B A U # . M r. P re s id en t. 
A lzheim er’s  d ise ase / h as  been  called 
th e  "D isease o f  t h /  C en tu ry ."  T oday , I  
z ra  in tro d u c in g  /a  bill, “T h e  A lzhei­
m e r’s  D isease an d  R e la ted  D em entias 
H orae and C o ra im in ity -la sc d  Services 
B lock G ra n t"  t o  p rov lae  needed su p ­
p o r t  to  victim * of A lzheim er's d isease 
an d  re la te d  dcV>cntlns, an d  th e ir  fa m ­
ilies.

A t b o th  F cd e rid  an d  S ta te  hearings, 
p ro fessiona ls  &nuv fam ilies alike, d e ­
scribed  A lz h e im e r 's ^  an  "Insld luous 
disease; no  illness is m ore te rrify in g  
an d  life -a lte rin g  t i ta n  A lzheim er’s ."  I t

d es tro y s Its vlctj 
fam ilies.

T h ro u g h  
an d  activ itii

;ns an d  dam ages th e ir

fem onstra llon  p ro jec ts , 
o f v o lu n ta ry  o rg a n iz a ­

tio n s , we h a t e  le a rn ed  m uch  a b o u t th e  
u rg e n t needs o f  o u r  o ld e r c itizens w ho, 
w ith  age. a re  Increasingly  vu ln p rab lc  
to  d em en tin g  d iso rd ers , and  to  th e  risk  
o f ln s tltu tlo n a ln m tlo n  an d  to ta l im pov- 
e r is lim e n t. T h e \ i s k  fo r  A lzheim er's  
d isease  In c rea ses  rap id ly  ov er th e  age 
o f 65. w ith  20 to  3IS p e rc e n t o f  th o se  
over th e  age  of 80 afflic ted .

W e know  t h a t  dem o g rap h ic  d a ta  
p ro je c t a n  ag ing  p o p u la tio n . R a p id  in ­
creases  in  th e  n u m b e r  an d  p ro p o rtio n  
of o ld e r  p eop le  In H ie U n ited  S ta te s , 
espec ia lly  th o se  in / th e i r  e ig h tie s  an d  
n in e tie s  c o n fro n t us w ith  a  m a jo r  c h a l­
lenge, an d  a n  u rg e n t necessity  to  p la n  
a p p ro p r ia te ly —aAd w ith o u t delay .

T h e r e  a rc  c u / rc n tly  close to  3 m il­
lion  p erso n s  w /th  A lzheim er's  d isease 
an d  re la te d  a iso rd e rs . Less th a n  60 
y e a rs  from  now , we will face  a  m a jo r  
ep idem ic w itl i t h a t  n u m b e r ex p ected  
to  tr ip le  to  9 i illlion .

C u rre n tly , we d epend  h eav ily  on 
fam ily  ca reg iv e rs—spouses a n d  c h il­
d re n —to  prov ide long -te rm  ca re  fo r 
fam ily  mcmbeVs w ith  A lzhe im er’s d is­
ease . HowevcrX p io je c tio n s  In d ica te  
t h a t  fam ilies wNi be sm a lle r in  th e  
y ea rs  to  com e. T h u s , th e re  will be 
few er ca reg ivers  availab le .

M r. P re s id e n t, A lzhe im er's  d isease 
n o t  on ly  Im poses ex tre m e p h y sica l an d  
em o tio n a l h a rd sh ip s  on th e  fam ily , It 
c re a te s  en o rm o u s  fin an c ia l co s ts  as 
well. T h e se  co s ts  a re  a lre ad y  e s tim a ted  
a t  over $40 billion . U nless we begin  
now  to  p ro v id e  th e  sooial su p p o r ts  es­
s e n tia l fo r  c o n tin u e d /fa m ily  caregiv- 
Ing, we m ay  f in d  o m /in s ti tu tio n s  an d  
o u r  h e a l th  c a re  sy s/em  overw helm ed 
w ith  inc reasing ly  la /g e  n u m b e rs  o f d e ­
m e n ted  a d u lts , a n a  o u r  N a tio n  over­
w helm ed  w ith  colossal co s ts  o f h u n ­
d red s  of b illio n s p i  do llars.

R e sea rch  c o / t in u e s ,  w ith  in su ff i­
c ie n t fu n d s, raven th e  m a g n itu d e  of 
th e  p r o b le m . /h e  re se a rc h  co m m u n ity  
a p p e a rs  c a u tio u s ly  o p tim istic  t h a t  a n ­
sw ers will bq  found . T h is  v ? ry  m o n th , 
th e  fo u r th  in te r n a t io n a l  C o n feren ce  
o n  AJzhclnv r ’s  D isease is m e e tin g  in 
Z u rich  to  c im p a re  re se a rc h  find ings 
w orldw ide. T here will be an sw ers— 
e v e n tu a l ly - fo o n c r ,  rn th c r  t h a n  Ja ter, 
we hope .

H ow ever, A ntll t h a t  h ap p y  day  ar­
rives. fam ily  darcg lvers will n ee d  m any  
soc ia l su p p o r ts  to  m a in ta in  th e ir  a f ­
f lic ted  fam ily  m em bers In th e  hom e.

M r. P resident)vm y biU will d e lay  th e  
In s titu tio n a liz a tio n  so co s tly  to  fam i­
lies an d  to  th e  n a tio n  by p rovid ing  
n eed ed  h o m e  a n d \c o m m u n ity -b a se d  
services.

T h is  b i l l  " T h e  
an d  R e la te d  D cm e 
C om m unity -B ased  
G ra n t,"  a m e n d s  th  
A ct w hich  com es 
lio n  th is  y e a r .

I t  e s ta b lish e s  a  block g r a n t  p ro g ram  
d irec ted  by  th e  X & nln istrA tlon  on  
A ging. T h e  g ra n t  will b e  m ad e  avail-

ic lm er'a  D isease 
las H om e and  

'Serv 'cea Block 
O ld er A m ericans 
fo r  reau tho rtza*

able to  S ta le s  on  a m a tch in g  fo rm ula  
basis, to  develop a  p la jy to  provide for: 

C oord ina tion  o f sc r/ices;
Case m a n ag e m en t and  counseling  lo  

d e te rm in e  sconces needed  fo r  delaying 
nursing  hopfe adm ission;

R e s p lU y c a r e ;  ‘
D a y  ca
T ra in in g  an d  counseling  o f fam ily  

m em bq 
H om ftm akcr services,
T ra n sp o rta tio n , an d  o th e r  such  su p ­

portive  se rW e s  th a t  will h e lp  fam ilies 
m a in ta in  A lzm jm e r v ic tim s a t  hom e.

I  u rge m y coRM gues to  Join m e in 
su p p o rt o f  th e  m ilKons o f  A m ericans 
su ffe rin g  physical, emootlonal, an d  fi­
nancia l d ev a s ta tio n  asy i r e s u lt  of th is  
insidious an d  trag ic  d isease , and  th e  
re la te d  dem en ting  d iso rders.

I ask  u n an im o u s c o n sen t th a t  th e  
b ill b e  p r in te d  in  th e  R ecord.

T h e re  being  nor o b jec tio n , th e  bill 
w as o rdered  i p  be p r in te d  in  th e  
R eco rd , es fol>

B e  i t  e n a c lA i toy b'lii s t n u U  'a n d  H o u se  o f  
R e p r e s e n ta tiv e s  a f / U t c  U n ite d  S ta te s  o f  
A m e r ic a  i n  C o n g i f s  a sse m b le d . T h a t  th is  
A ct m ay  b e  c i te d  i s  t h e  " A lz h e im e r 's  D is­
e a s e  a n d  R e la te d N a fH n e n tla s  H o m e  an d  
C o m m u n ity  B a sed  S e r v l v s  B lo c k  G r a n t  A ct | 
o f  1937"

FINDINGS ̂ N/PUIU-OSE
S ec. 2. ( a )  T h e  C o n g re ss  f in d s  t h a t —
<1> th e r e  a r e  m o / t h a n  3,000.000 In d iv id ­

u a ls  w ith  A lz h e in ie r 's  d is e a se  a n d  re la te d  
d e m e n tia s  In t h e  u n l t c d S l a t e s :

<2) t h e  c o s t o f  c n rin g  f o r  In d iv id u a ls  w ith  
A lz h e im e r 's  d lse a s f tjm d  r e la te d  d e m e n tia s  is 
e s t im a te d  a t  o v e r  $40»000.000 a n n u a lly ;

<3) o v e r  o n e  h a l f  o f  iS c p a t lc n L s  In n u rs in g  
h o m e s  a r e  d iag n o sed  a s S c a t le n ls  w ith  A lz­
h e im e r 's  d ise a se  o r  r e l a u d p c m e n t l a s ;

<4) t h e  p o te n t ia l  n u m b e r  . o f  in d iv id u a ls  
w h o  m a y  h a v e  A lzh e im effs  d ise a se  a n d  re 
la te d  d e m e n tia s  In t h c l y o l t f  a g e  w ill over 
w h e lm  t h e  c a p a c ity  o f / o u /  in s t i tu t io n s  tc 
c a r e  f o r  s u c h  In d iv id u a l.;  /

(5) in d iv id u a ls  w ith  A lz h e im e r 's  d ise ase  o: 
r e la te d  d e m e n U a s o f fc n  r e q u i r e  specializcc 
lo n g  te rm  c a re  se rv ic e s  to  b e  p ro v id e d  In  i 
c o o rd in a te d  m a n n e r  by  m a n y  a g e n c ie s ; an< 

<6) p ro v id in g  h o m e y in d  c o m m u n ity  basec 
se rv ices  f o r  In d iv id u a l^  w ith  A lz h e im e r 's  dis 
e a se  a n d  re la te d !  d c ra e V tla s  w ill e x te n d  th  
a b il i ty  o f  c a r e g ir e r s  o f V u c h  In d iv id u a ls  l» 
m a in ta in  s u c h  In d iv id u a ls  In  t h e i r  h o m e 
a n d  c a n  re d u c e  h e a l th  cL -e  c o s ts  b y  delay  
tn g  o r  p re v e n t in g  in s t l tu U n n a llz a t lo n .

(b )  I t  Is t h e  p u rp o se  o f  t h i s  A c t to  p rcv en  
o r  d e la y  th e  I m U tu t l /u U lz a t lo n  o f  Ind iv ir 
u a ls  w ith  A lz h e lm i / s  d ise a se  a n d  r tl. '.te  
d e m e n tia s  b y  p ro v id in g  h o m e  a n d  c o m m u n  
ty  b a se d  serv ices  f a  a s s is t  in  c a r in g  f o r  sue  
i n d iv id u a l  In t l / l r  h o m e s .

esta b lish m en t  o r  block  grant 
B e c  3. T h e  O ld e r  A m e ric a n s  A c t o f 1965 

a m e n d e d  by  ad d in g  a t  t h e  e n d  th e r e o f  t .  
fo llo w in g  n ew  til

•T IT L E  V H I -A ^ S lf E T M E R 'S  D IS E A F  
A N D  R E L A T E D )D E M E N T IA S  R O M  
A N D  C O M M U N IT Y  B A S E D  S E R V 1C I 
B L O C K  G R A N T ,

"A irn io sn jv n jiN  o r  a rrR o ra iA T to N s 
" S t x .  801. F o r i  p u rp o s e  o f  a l io tm e n  

u n d e r  s e c tio n  8 0 2 ,\ ih e r e  a r e  a u th o r iz e d  
a p p ro p r ia te d  S80.0(KU>00 f o r  e a c h  o l  t!  
f isca l y e a r s  >988. 1989. 1990, 1991, a n d  191
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FTC, J U S T I C E  D E P A R T M E N T  HIT M c C A R R A N - F E R G U S O N  A C T

At a Senate Judiciary Committee hearing on the McCarran- 
Ferguson Act last week, Sen. Howard Metzenbaum (D-Ohio), 
chairman of the Antitrust Subcdmmittee, found broad support for 
proposals to amend or repeal the' 1945 statute which gives the 
insurance industry limited shelter from federal antitrust law and 
confirms the primacy of state regulation of insurance. Federal 
Trade Commissioner Daniel Oliver charged that the McCarran- 
Ferguson Act "protects price fixing" by insurers and said the 
statute’s repeal is long overdue. Charles Rule, acting head of 
the Justice Department's Antitrust Division, affirmed the Depart­
ment's basic support for ending the antitrust exemption "if 
certain uncertainties can be resolved." Metzenbaum expressed 
willingness to revise his bill (S.80) so that it would remove only 
the antitrust exemption while retaining language clarifying the 
role of state regulation. Joining the call for repeal or revision 
of McCarran were representatives of the National Conference of 
State Legislatures and the National Association of Attorneys 
General. Small business and consumer groups also called for 
changing the law.

Insurance industry representatives told the panel that changes 
in the act would have had no effect on recent problems with 
commercial liability insurance. T h e y  also voiced concern about 
the costs and confusion that would come from the dual federal-state 
regulation of insurance that likely would follow repeal of the 
act. Similar concerns about repeal were voiced b y  representatives 
of the National Association of Insurance Commissioners (NAIC) . 
and the Conference of Insurance Legislators. The N A I C  came 
under pointed criticism from Metzenbaum for alleged financial ties 
and revolving door relationships with the insurance industry.

A B A  A D O P T S  POS IT I ON  P A P E R  O N  T O R T  LIABILITY S Y S T E M

T he American Bar Association (ABA) adopted a position paper on 
the tort liability system which did not contain the significant tort 
reforms outlined in the draft report presented by a special A B A  
study commission at its annual meeting in N e w  Orleans. The 
draft report called for limits on noneconomic damnges in certain 
cases, but the House of Delegates rejected this suggestion and 
instead voted to go on record as opposing any caps on awards

i
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T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  c o m m e n t  on S. 80, a b i l l
t

co r e p e a l  t h e  M c C a r r a n - F e r g u s o n  Act. I n  m y  v i e w ,  t h i s  

l e g i s l a t i o n  is l o n g  o v e r d u e ,  and its p a s s a g e  is u n q u e s t i o n a b l y  

d e s i r a b l e  a s  a m a t t e r  of  p u b l i c  p o l i c y .  E x p o s i n g  t h e  i n s u r a n c e  

i n d u s t r y  t o  t h e  b r i s k  w i n d s  of c o m p e t i t i o n ,  u n i m p e d e d  b y  a n y  

f e d e r a l  r e s t r a i n t s  o t h e r  t h a n  t h e  a n t i t r u s t  laws, c a n  onl> s e r v e  

t o  b e n e f i t  c o n s u m e r s  a n d  p r o m o t e  t h e  c o m m o n  w e l f a r e .

T h e  b r o a d  a n t i t r u s t  x m m u n i t y  e n j o y e d  b y  t h e  i n s u r a n c e  

i n d u s t r y  u n d e r  t h e  M c C a r r a n - F e r g u s o n  A c t  is b o t h  u n d e s i r a b l e  a n d  

u n n e c e s s a r y .  T h e  e x e m p t i o n  is u n d e s i r a b l e  b e c a u s e ,  b y  b l u n t i n g  

s o m e  f o r m s  o f  c o m p e t i t i v e  b e h a v i o r ,  it d e n i e s  c o n s u m e r s  t h e  b e s t  

a r r a y  o f  i n s u r a n c e  s e r v i c e s  a t  t h e  l o w e s t  p o s s i b l e  cost. T h e  

e x e m p t i o n  is u n n e c e s s a r y  b e c a u s e  a p p l i c a t i o n  o f  t h e  a n t i t r u s t  

l a w s  is in n o  w a y  i n c o n s i s t e n t  w i t h  e i t h e r  d e s i r a b l e  i n d u s t r y  

c o o p e r a t i o n  o r  e f f e c t i v e  s t a t e  r e g u l a t i o n .

B e f o r e  I d e v e l o p  t h e s e  p o i n t s ,  I m u s t  n o t e  t h r e e  c a v e a t s .  

F i r s t ,  b e c a u s e  t h e  F T C  I m p r o v e m e n t s  A c t  o f  19 8 0  p r o h i b i t s  the 

C o m m i s s i o n  f r o m  s t u d y i n q  t h e  i n s u r a n c e  i n d u s t r y  w i t h o u t  p r i o r  ... 

C o n g r e s s i o n a l  a u t h o r i z a t i o n ,  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  h a s  not 

c o n d u c t e d  a c o m p r e h e n s i v e  r e v i e w  o f  t h e  i n d u s t r y  in r e c e n t  y e a r s .  

W e  t h e r e f o r e  l a c k  d e t a i l e d  k n o w l e d g e  of c u r r e n t  c o n d i t i o n s .  

N o n e t h e l e s s ,  w h a t  w e  d o  K n o w  f r o m  e x i s t i n g  s t u d i e s  a n d  f r o m  o u r  

e n f o r c e m e n t  a c t i v i t i e s  i n d i c a t e s  t h a t  t h e  e x e m p t i o n  is

u n j u s t i f i e d .  ............

S e c o n d ,  althojg.i the I m p r o v e m e n t s  A c t  c o n s t r a i n e d  o u r  

a u t h o r i t y  t o  s t u d y  i n s u r a n c e ,  it l e f t  i n t a c t  o u r  a u t h o r i t y  tc

Mr. C h a i r m a n  and M e m b e r s  of the Committee:



c h a l l e n g e  c o n d u c t  b y  i n s u r e r s  t h a t  is n o t  i m m u n i z e d  u n d e r

M c C a r r a n - F e r g u s o n .  W e  h a v e  a c c e p t e d  s e v e r a l  c o n s e n t  a g r e e m e n t s

p r o h i b i t i n g  i n s u r e r s '  b o y c o t t s  o f  n u r s e  m i d w i v e s , U  a n d  a g e n t s '

b o y c o t t s  o f  i n s u r e r s . ^ /  An  o n g o i n g  a d j u d i c a t i o n  e x p l o r e s  t h e

c h a r g e  t h a t  t i t l e  i n s u r e r s  h a v e  f i x e d  t h e  p r i c e  of s e a r c h  a id

e x a m i n a t i o n  s e r v i c e s , -2/ and o u r  s t a f f  is i n v e s t i g a t i n g  o t h e r

i n d u s t r y  p r a c t i c e s  t h a t  m a y  fall o u t s i d e  t h e  e x e m p t i o n .  B e c a u s e

t h e  t i t l e  i n s u r a n c e  m a t t e r  is in a d } u d i c a t i o n  and t h e  o t h e r

i n v e s t i g a t i o n s  a r e  n o n p u b l i c ,  I c a n n o t  d i s c u s s  f u r t h e r  o u r

c u r r e n t  e n f o r c e m e n t  i n i t i a t i v e s .
*

T h i r d  a n d  f i n a l l y ,  I s p e a k  o n l y  for m y s e l f ,  a n d  n o t  

n e c e s s a r i l y  f o r  t h e  C o m m i s s i o n  o r  a n y  of m y  f e l l o w  C o m m i s s i o n e r s .  

I note, h o w e v e r ,  t h a t  a m a j o r i t y  of  t h e  C o m m i s s i o n e r s  s u p p o r t s  

r e p e a l  of t h e  M c C a r r a n - F e r g u s o n  Act.

T h e  M c C a r r a n - F e r g u s o n  E x e m p t i o n  Is U n d e s i r a b l e

Mr. C h a i r m a n ,  I s t a r t  f r o m  t h e  p r e m i s e  that, in t h e  w o r d s  of 

t h e  S u p r e m e  C o u r t ,  " t h e  u n r e s t r a i n e d  i n t e r a c t i o n  of c o m p e t i t i v e  

f o r c e s  w i l l  y i e l d  t h e  b e s t  a l l o c a t i o n  of o u r  e c o n o m i c  r e s o u r c e s ,  

t h e  l o w e s t  p r i c e s ,  t h e  h i g h e s t  q u a l i t y  a n d  t h e  g r e a t e s t  m a t e r i a l

S t a t e  V o l u n t e e r  M u t u a l  I n s u r a n c e  Co., 102 F.T . C .  1232
(1983).

2 /  i n d e p e n d e n t  I n s u r a n c e  A g e n t s  of A m e r i c a ,  Inc., c - 3 1 9 7  
. ( A u gust 25, 1986) ; I n d e p e n d e n t  I n s u r a n c e  A g e n t s  A s s o c i a t i o n  of 

M o n t a n a ,  C - 3 1 9 9  ( A u g u s t  25, 1986); I n d e p e n d e n t  I n s u r a n c e  A g e n t s  
a n d  B r o k e r s  o f  C a l i f o r n i a ,  C - 3 1 9 8  ( A u g u s t  25, 1986) .

2 /  T i c o r  T i t l e  I n s u r a n c e  Co., e t  al., D. 9190.



p r o g r e s s . "4/ W e  r e l y  o n  t h e  f r e e  m a r k e t  t o  e n s u r e  t h a t  s e l l e r s

w i l l  o f f e r  p r o d u c t s  a n d  s e r v i c e s  w i t h  t h e  b e s t  m i x  of pr i c e ,  

q u a l i t y ,  a n d  o t h e r  c h a r a c t e r i s t i c s  t h a t  c o n s u m e r s  d e m a n d .  T h e  

p u r p o s e  o f  t h e  a n t i t r u s t  l a w s  is t o  p r e v e n t  u n w a r r a n t e d  

i n t e r f e r e n c e  w i t h  c o m p e t i t i v e  m a r k e t  f o r c e s .  T h e  M c C a r r a n -  

F e r g u s o n  A c t  e x e m p t s  t h e  " b u s i n e s s  o f  i n s u r a n c e "  f r o m  a n t i t r u s t  

s c r u t i n y ,  p r o v i d e d  th i i n s u r a n c e  a c t i v i t i e s  a t  i s s u e  a r e  

" r e g u l a t e d  b y  s t a t e  l a w "  a n d  d o  n o t  i n v o l v e  a b o y c o t t ,  c o e r c i o n ,  

o r  i n t i m i d a t i o n .

E x e m p t i o n s  fro*, t h e  a n t i t r u s t  l a w s  a r e  d i s f a v o r e d ,  a n d  t h e
*

S u p r e m e  C o u r t  i n t e r p r e t s  t h e m  n a r r o w l y  for t h a t  r e a s o n .  In 

c o n s t r u i n g  t h e  M c C a r r a n - F e r g u s o n  Act, the C o u r t  h a s  l i m i t e d  t h e  

" b u s i n e s s  of i n s u r a n c e "  t o  a c t i v i t i e s  d i r e c t l y  i n v o l v e d  in 

u n d e r w r i t i n g  a n d  s p r e a d i n g  o f  risk.-^/ E v e n  a s  n a r r o w l y  

i n t e r p r e t e d ,  h o w e v e r ,  t h e  A c t  p r o t e c t s  f r o m  n o r m a l  a n t i t r u s t

s c r u t i n y  m a n y  a c t i v i t i e s  t h a t  m a y  i n j u r e  c o n s u m e r s .  jof c o u r s e ,  

t h e  M c C a r r a n - F e r g u s o n  A c t  p r o t e c t s  a l l  m a n n e r  of  p r i c e  fixing. 

A g r e e m e n t s  a m o n g  i n s u r e r s  t o  l i m i t  c o n s u m e r  o p t i o n s  b y  u s i n g  on l y  

c e r t a i n  p o l i c y  f o r m s  a n d  c l a s s i f i c a t i o n  p l a n s  a r e  a l s o  safe. 

L i k e w i s e ,  t h e  A c t  a l l o w s  i n s u r e r s  t o  d i v i d e  c u s t o m e r s  a n d  

t e r r i t o r i e s  a m o n g  t h e m s e l v e s ,  a n d  t o  i m p o s e  u n i f o r m  t e r m s  u p o n

. y  N o r t h e r n  P a c i f i c  R a i l w a y  v. U n i t e d  S t a t e s ,  356 U.S. 1, 4 
(1958).

- 5 /  - U n i o n  L a b o r  L i f e  I n s u r a n c e  Co. v-.* Pirer.o, 458 U.S. 119 
( 1 9 8 2 ) ;  R o y a l  D r u g  Co. v. G r o u p  L i f e  & H e a l t h  I n s u r a n c e  Co., 440 
U.S. 2 0 5  (1979).

a g e n t s .



T h e  M c C a r r a n - F e r g u s o n  A c t  p u r p o r t s  t o  a m e l i o r a t e  its a d v e r s e

e f f e c t s  b y  c o n d i t i o n i n g  i m m u n i t y  o n  t h e  e x i s t e n c e  o f  s t a t e

r e g u l a t i o n .  U n f o r t u n a t e l y ,  t h e  c o u r t s  h a v e  i n t e r p r e t e d  t h e  A c t ' s

" r e g u l a t e d  b y  s t a t e  law" r e q u i r e m e n t  v e r y  b r o a d l y ,  s o  t h a t  e v e n  a

c a m e o  a p p e a r a n c e  b y  t h e  s t a t e  w i l l  c l o a k  p r i v a t e  a c t i o n  w i t h

i m m u n i t y .  T h u s ,  s o m e  c a s e s  h a v e  h e l d  t h a t  t h e  m e r e  e x i s t e n c e  of

a g e n e r a l  s c h e m e  for i n s u r a n c e  r e g u l a t i o n  c o n s t i t u t e s  s u f f i c i e n t

s t a t e  i n v o l v e m e n t  t o  i m m u n i z e  a b r o a d  r a n g e  of p r a c t i c e s ,

i n c l u d i n g  a c t i v i t i e s  t h a t  t h e  s t a t e  h a s  n e v e r  d i r e c t l y  a u t h o r i z e d

o r  e v e n  considered.-^/ I n d e e d ,  c o u r t s  h a v e  h e l d  t h a t  e v e n  w h e r e
*

t h e  s t a t e  e x p r e s s l y  p r o h i b i t s  a p r a c t i c e ,  t h e  p r a c t i c e  is 

" r e g u l a t e d "  a n d  t h u s  e x e m p t . T h i s  is a b i z a r r e  w a y  to  f u r t h e r  

t h e  i n t e r e s t s  of  t h e  s t a t e s .  A s  t h e  N a t i o n a l  C o m m i s s i o n  for t h e  

R e v i e w  of A n t i t r u s t  L a w s  a n d  P r o c e d u r e s  p o i n t e d  o u t  e i g h t  y e a r s  

ago:

U n d e r  t h e  p r e v a i l i n g  i n t e r p r e t a t i o n  o f  M c C a r r a n -  
F e r g u s o n ,  i n s u r a n c e  c o m p a n y  a c t i v i t i e s  m a y  be  e x e m p t e d  
f r o m  t h e  c o v e r a g e  of  t h e  a n t i t r u s t  l a w s  b y  t h e  m e r e  
p r e s e n c e  o f  a s t a t e  r e g u l a t o r y  s c h e m e ,  w i t h o u t  r e g a r d  
t o  w h e t h e r  t h e s e  r e g u l a t o r y  p o w e r s  h a v e  b e e n  u t i l i z e d  
t o  s u p e r v i s e  t h e  i n d u s t r y  e f f e c t i v e l y .  As a r e s u l t ,  
v a r i o u s  t y p e s  o f  c o l l e c t i v e  i n s u r a n c e  c o m p a n y  b e h a v i o r  
are, as  a p r a c t i c a l  m a t t e r ,  w h o l l y  f r e e  f r o m  c o n t r o l  by

y  O h i o  v. O h i o  M e d i c a l  I n d e m n i t y ,  1 9 7 6 - 2  T r a d e  Cas. (CCH) 
Par. 6 1 , 1 2 8  (S.D. O h i o  1976).

y  C r a w f o r d  v. A m e r i c a n  T i t l e  I n s u r a n c e  Co., 518 F . 2 d  217, 
2 1 8  (5th Cir. 1975); s e e  St. Paul F i r e  i M a r i n e  I n s u r a n c e  Co. v. 
Barry, 438 U.S. 531, 552 n. 24 (" p r o h i b i t o r y  l e g i s l a t i o n "  c o u p l e d  
w i t h  " a n  e n f o r c e m e n t  s c h e m e  of a d m i n i s t r a t i v e  s u p e r v i s i o n "  
c o n s t i t u t e s  r e g u l a t i o n  b y  s t a t e  l a w ) .



e i t h e r  s t a t e  r e g u l a t i o n  o r  t h e  f e d e r a l  a n t i t r u s t  
l a w s . ^ /

Mr. C h a i r m a n ,  I b e l i e v e  it is n o t  c y n i c a l  t o  s u s p e c t  t h a t  at 

l e a s t  s o m e  i n s u r e r s  h a v e  t a k e n  a d v a n t a g e  o f  M c C a r r a n - F e r g u s o n  

i m m u n i t y  t o  h a r m  c o n s u m e r s .  I n d e e d ,  a n u m b e r  o f  c a s e s  d i s m i s s e d  

on M c C a r r a n - F e r g u s o n  g r o u n d s  h a v e  i n v o l v e d  a l l e g a t i o n s  of  

a n t i c o m p e t i t i v e  a c t i v i t i e s  l a c k i n g  a n y  r e d e e m i n g  s o c i a l  b e n e f i t .  

F o r  e x a m p l e ,  o n e  c o u r t  d i s m i s s e d  a s u i t  c l a i m i n g  t h a t  31 i n s u r e r s  

h a d  c o n s p i r e d  to d e n y  c o m p e n s a t i o n  f o r  l o s t  f u t u r e  e a r n i n g s  to  

i n d i v i d u a l s  k i l l e d  in c a r  a c c i d e n t s .  T h e  p l a i n t i f f s  a l l e g e d  that 

t h e  d e f e n d a n t  i n s u r e r s  h a d  t a k e n  c o n c e r t e d  a c t i o n  t o  c o n c e a l  

c l a i m a n t s '  r i g h t s  a n d  t o  r e f u s e  to o f f e r  c o v e r a g e  f o r  f u t u r e

c l a i m e d  t h a t  s e v e r a l  i n s u r e r s  h a d  c o n s p i r e d  t o  d e p r i v e  it o f  t h e  

full i n d e m n i f i c a t i o n  a n d  l i t i g a t i o n  d e f e n s e  s e r v i c e s  t h a t  its 

p o l i c i e s  p r o v i d e d .  T h e  s u i t  a l s o  a l l e g e d  a c o n s p i r a c y  t o  i m p o s e  

f r a u d u l e n t  p o l i c y  i n t e r p r e t a t i o n s  on  i n s u r e d s  a n d  t o  l i m i t  t h e  

b e n e f i t s  t h a t  i n s u r e r s  w o u l d  o f f e r . I  d o  n o t  k n o w  if t h e  

p l a i n t i f f s  in t h e s e  c a s e s  c o u l d  h a v e  p r o v e n  a n t i t r u s t  l a w  

v i o l a t i o n s ,  b u t  t h e  M c C a r r a n - F e r g u s o n  A c t  a e n i e d  t h e m  t h e  c h a n c e  

to  try.

S /  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  for t h e  R e v i e w  of 
A n t i t r u s t  L a w s  a n d  P r o c e d u r e s  226 (1979) I" N C R A L P  R e p o r t 'M .

2 /  G r a n t  v. E r i e  I n s u r a n c e  E x c h a n g e ,  542 F. S u pp. 457 
(M.D.Pa. 1982), a f f ' d . 716 F. 2 d  890 (3rd Cir. 1983), cert, 
d e n i e d . 464 U.S. 938 (1983).

■2-2/ U N R  I n d u s t r i e s  v. C o n t i n e n t a l  I n s u r a n c e  Co., 607 
F. Supp. 8 5 5  (N.D.I11. 1984).

In a n o t h e r  d i s m i s s e d  s u i t , C a n  a s b e s t o s  m a n u f a c t u r e r



B e s i d e s  e n c o u r a g i n g  a t t e m p t s  by i n s u r e r s  t o  f l e e c e  

c o n s u m e r s ,  t h e  M c C a r r a n - F e r g u s o n  A c t  w a s t e s  r e s o u r c e s .  Even when 

c o n s u m e r s  w in  an  a n t i t r u s t  c a s e  a g a i n s t  i n s u r e r s ,  t h e y  l o s e .  I t  

i s  c o s t l y  f o r  a n t i t r u s t  p l a i n t i f f s ,  i n c l u d i n g  t h e  FTC, t o  c u t  

t h r o u g h  a  t h i c k e t  o f  u n f o u n d e d  M c C a r r a n - F e r g u s o n  d e f e n r e s .

A l t h o u g h  r e p e a l  o f  M c C a r r a n - F e r g u s o n  may a l l o w  u s  t o  en d  

some o f  t h e s e  a b u s e s ,  I  do  n o t  w a n t  t o  l e a v e  t h e  i m p r e s s i o n  t h a t  

p a s s a g e  o f  S .  80 w i l l  e l i m i n a t e  a l l  a n t i - c o n s u m e r  a c t i v i t y  i n  t h e  

i n s u r a n c e  i n d u s t r y .  Many s t a t e  g o v e r n m e n t s  h a v e  p a s s e d  l a w s  and  

i s s u e d  r e g u l a t i o n s  t h a t  i n j u r e  c o n s u m e r s  b y  r e s t r i c t i n g  

c o m p e t i t i o n .

An e x a m p l e  may i l l u s t r a t e  my p o i n t .  Some s t a t e s  h a v e  

p r o h i b i t e d  i n s u r e r s  f ro m  e s t a b l i s h i n g  c e r t a i n  k i n d s  o f  " p r e f e r r e d  

p r o v i d e r  o r g a n i z a t i o n s , "  o r  PPOs. T h e s e  o r g a n i z a t i o n s  a r e  an  

i n n o v a t i v e  a p p r o a c h  t o  l o w e r i n g  h e a l t h  c a r e  c o s t s .  G e o r g i a  

a l l o w s  B lu e  C r o ~ s  a n d  B l u e  S h i e l d  t o  o p e r a t e  PPOs, b u t  b a r s  

c o m m e r c i a l  i n s u r e r s  f ro m  d o i n g  s o .  O h io  t h i n k s  G e o r g i a  h a s  i t  

b a c k w a r d s :  i t  b a r s  B l u e  C r o s s  a n d  B lu e  S h i e l d  a n d  o t h e r  s i m i l a r

p l a n s  f rom  h a v i n g  PPOs, b u t  a l l o w s  c o m m e r c i a l  i n s u r e r s  t o  o f f e r *  

th e m .  M o n tan a  b e l i e v e s  i t  h a s  a b e t t e r  i d e a  a n d  p r o h i b i t s  PPOs 

e n t i r e l y .  I  b e l i e v e  t h a t  t h e  m a r k e t  w i l l  d o  a much b e t t e r  j o b  

t h a n  t h e  s t a t e s  o f  d e c i d i n g  who i s  b e s t  a b l e  t o  p r o v i d e  PPO 

c o v e r a g e .

I  r e c o g n i z e  t h a t  some s t a t e  r e g u l a t i o n  i s  d e s i g n e d  t o  a s s u r e
•  • •  • •

i n s u r e r  s o l v e n c y  a n d  i n s u r a n c e  a v a i l a b i l i t y .  The wisdom o f  s u c h  

r e g u l a t i o n  n e e d  n o t  be  a d d r e s s e d  t o d a y .  H o w ev er ,  some fo rm s  o f



s t a t e  g o v e r n m e n t  i n t e r f e r e n c e  in t h e  i n s u r a n c e  i n d u s t r y  h a r m

c o n s u m e r s .  In o t h e r  i n d u s t r i e s ,  t h e  C o m m i s s i o n  h a s  a n  a c t i v e

p r o g r a m  of  c o n s u m e r  a d v o c a c y .  W e  s e e k  to  e x p l a i n  t o  f e d e r a l  a n d

s t a t e  r e g u l a t o r s  w a y s  in w h i c h  g o v e r n m e n t  r e g u l a t i o n  m a y  d i s s e r v e

t h e  p u b l i c  i n t e r e s t .  U n f o r t u n a t e l y ,  t h e  " I m p r o v e m e n t s  A c t "

h i n d e r s  u s  f r o m  a d v o c a t i n g  c o n s u m e r  i n t e r e s t s  w i t h  r e s p e c t  to  the

b u s i n e s s  of i n s u r a n c e .  I w o u l d  l i k e  **0 s e e  t h a t  e x e m p t i o n

lifted, b u t  this, too, is a m a t t e r  f o r  a n o t h e r  day. F o r  now, let

m e  e m p h a s i z e  t h a t  w h i l e  r e p e a l  o f  M c C a r r a n - F e r g u s o n  w o u l d  h e l p

y o u r  c o n s t i t u e n t s ,  it w o u l d  n o t  c o r r e c t  m a n y  o t h e r  g o v e r n m e n t -
*

i n d u c e d  i n f i r m i t i e s  t h a t  a f f l i c t  t h e  i n s u r a n c e  m a r k e t .

T h e  M c C a r r a n - F e r g u s o n  E x e m p t i o n  Is U n n e c e s s a r y

A c c o r d i n g  t o  i n s u r e r s ,  t h e i r  i n d u s t r y  is so  d i f f e r e n t  f r o m  

o t h e r s  t h a t  it d e s e r v e s  a s p e c i a l  d i s p e n s a t i o n  f r o m  the n a t i o n ' s  

c o m p e t i t i o n  laws. O f  c o u r s e ,  v i r t u a l l y  e v e r y  i n d u s t r y  h a s  its 

o w n  p r o b l e m s  t h a t  c a n  b e  c i t e d  t o  s u p p o r t  s p e c i a l  p r o t e c t i o n  f r o m  

t h e  r i g o r s  of  c o m p e t i t i o n .  T h e  a u t o m o b i l e  i n d u s t r y ,  l i k e  o t h e r  

b a s i c  i n d u s t r i e s ,  a r g u e s  f o r  p r o t e c t i o n  f r o m  f o r e i g n  c o m p e t i t i o n .  

T h e  b e e r  i n d u s t r y  p r e s s e s  f o r  t h e  r i g h t  t o  e s t a b l i s h  e x c l u s i v e  

d e a l i n g  a r r a n g e m e n t s  e v e n  in s i t u a t i o n s  w h e r e  t h e y  w o u l d  be 

a n t i c o m p e t i t i v e .

F o r t u n a t e l y ,  C o n g r e s s  h a s  r e j e c t e d  m a n y  of t h e s e  s p e c i a l

i n t e r e s t  a p p e a l s .  U n f o r t u n a t e l y ,  h o w e v e r ,  C o n g r e s s  h a s  y i e l d e d
• • • •

t o  m a n y  o t h e r s ,  g r a n t i n g  a n t i t r u s t  i m m u n i t y  n o t  o n l y  to the 

i n s u r a n c e  i n d u s t r y ,  but a l s o  to a g r i c u l t u r a l  c o o p e r a t i v e s ,  w h i c h



o f t e n  f l e e c e  c o n s u m e r s  u n d e r  t h e  c o v e r  o f  m a r k e t i n g  o r d e r s ,  l a b o r  

o r g a n i z a t i o n s ,  c e r t a i n  p r o f e s s i o n a l  s p o r t s  l e a g u e s ,  o c e a n  

s n i p p i n g  c o n f e r e n c e s  a n d  o t h e r s .  A l l  s p e c i a l  i n t e r e s t  e x e m p t i o n s  

f r o m  t h e  a n t i t r u s t  laws d e s e r v e  C o n g r e s s i o n a l  scr tiny.

F o r t y  y e a r s  ago, t h e  i n s u r a n c e  i n d u s t r y  m a n a g e d  t o  p e r s u a d e

C o n g r e s s  t h a t  t h e  M c C a r r a n - F e r g u s o n  A c t  w a s  e s s e n t i a l ,  b o t h  to

p r e s e r v e  t h e  stat e s '  a u t o n o m y  t o  r e g u l a t e  a n d  t a x  i n s u r a n c e ,  a n d

t o  p e r m i t  b e n e f i c i a l  c o o p e r a t i o n  a m o n g  ins irers. T h e  t r a g i c

i r o n y  —  for c o n s u m e r s  —  is t h a t  M c C a r r a n - F e r g u s o n  s i m p l y  is not

n e c e s s a r y  to  a c c o m p l i s h  a n y  of t h o s e  g o a l s .  S t a r e s  m a y  r e g u l a t e
*

i n s u r e r s  w i t h  o r  w i t h o u t  M c C a r r a n - F e r g u s o n .  A n d  t h e  f o r m s  of  

i n s u r e r  c o o p e r a t i o n  n e e d e d  f o r  e f f i c i e n c y  a r e  p e r f e c t l y  l e g a l  

u n d e r  t h e  a n t i t r u s t  laws.

F e d e r a l  ism

I n s u r e r s  o r i g i n a l l y  c i t e d  f e d e r a l i s m  as a j u s t i f i c a t i o n  for 

M c C a r r a n - F e r g u s o n .  In 1869, in Paul v. V i r g i n i a  .I X /  t h e  S u p r e m e  

C o u r t  h a d  h e l d  t h a t  i n s u r a n c e  w a s  e x e m p t  f r o m  f e d e r a l  r e g u l a t i o n .  

T o  t h e  i n d u s t r y ' s  shock, t h e  C o u r t  r e v e r s e d  i t s e l f  in 1944, in- • 

S o u t h - E a s t e r n  U n d e r w r i t e r s . - ^  T h a t  c a s e  u p h e l d  a S h e r m a n  A c t  

i n d i c t m e n t  c h a r g i n g  t h a t  a l a r g e  g r o u p  o f  i n s u r e r s  h a d  u s e d  a 

r a t i n g  o r g a n i z a t i o n  to fix fire i n s u r a n c e  p r e m i u m s .

XL/ 75 U.S. (8 Wall.) 168 ( 1 8 6 9 ) .’

XL/ U n i t e d  S t a t e s  v. S o u t h - E a s t e r n  U n d e r w r i t e r s  A s s ' n ,  332 
U.S. 533 (1944).

8 -



T h e  d e c i s i o n  c r e a t e d  an u p r o a r  —  o r  r a t h e r  t h e  i n s u r e r s  

did. P a n i c  e n s u e d  a s  i n s u r e r s  t o l d  t h e i r  C o n g r e s s m e n  t h a t  s t a t e  

t a x a t i o n  a n d  r e g u l a t i o n  o f  i n s u r a n c e  w o u l d  n o  l o n g e r  be 

c o n s t i t u t i o n a l .  F r a n k l y ,  I d o  n o t  u n d e r s t a n d  h o w  a n y o n e  m a d e  

t h e s e  a r g u m e n t s  w i t h  a s t r a i g h t  face. M a y b e  no o n e  e v e r  did. And 

c e r t a i n l y  t o d a y ,  n o  o n e  w o u l d  s e r i o u s l y  a r g u e  t h a t  t h e  a n t i t r u s t  

e x e m p t i o n  o f  t h e  M c C a r r a n - F e r g u s o n  A c t  is n e e d e d  t o  a u t h o r i z e  

s t a t e  t a x a t i o n  o r  s t a t e  r e g u l a t i o n  of i n s u r a n c e .  A f t e r  all, 

p l e n t y  of o t h e r  s t a t e - t a x e d  a n d  s t a t e - r e g u l a t e d  b u s i n e s s e s  a r e  

s u b j e c t  t o  t h e  f e d e r a l  a n t i t r u s t  laws, w i t h o u t  a n y o n e  n o t i c i n g
A

a n y  i n h e r e n t  c o n f l i c t .

M o r e o v e r ,  a s  t h e  S u p r e m e  C o u r t ' s  19 8 5  S o u t h e r n  M o t o r  

C a r r i e r s l V  d e c i s i o n  i l l u s t r a t e s ,  t h e  s t a t e  a c t i o n  d o c t r i n e  l i v e s  

—  s o m e  w o u l d  s a y  p r o s p e r s .  R e p e a l  of  M c C a r r a n - F e r g u s o n  w o u l d  

n o t  c h a n g e  t h e  s t a t e s '  r o l e  as  t h e  D r i m a r y  r e g u l a t o r s  cf 

i n s u r a n c e .  E v e n  a f t e r  r e p e a l ,  t h e  s t a t e s  w o u l d  s t i l l  be a b l e  to 

r e g u l a t e  i n s u r a n c e  —  e v e n  in w a y s  t h a t  w o u l d  h a r m  c o n s u m e r s  —  

p r o v i d e d  t h e y  c l e a r l y  a r t i c u l a t e d  a p o l i c y  t o  d i s p l a c e  

c o m p e t i t i o n  a n d  a c t i v e l y  s u p e r v i s e d  t h e  r e s u l t s .

In s o m e  s t a t e s ,  t h e  p r e s e n t  l e g i s l a t i v e  a n d  r e g u l a t o r y  

f r a m e w o r k  p r o b a b l y  w o u l d  s a t i s f y  t h e  " s t a t e  a c t i o n "  s t a n d a r d .  

E l s e w h e r e ,  h o w e v e r ,  t h e  r e g u l a t o r y  f r a m e w o r k  m i g h t  n o t  q u a l i f y  

a n d  " s t a t e  a c t i o n "  i m m u n i t y  w o u l d  n o t  a t t a c h .  I f  t h o s e  s t a t e s  

w i s h e d  t o  p r o t e c t  t h e  a n t i c o m p e t i t i v e  a c t i v i t i e s  t h a t  n o w  occur,

■12/ S o u t h e r n  M o t o r  C a r r i e r s  R a t e  C o n f e r e n c e ,  i n '  v. U n i t e d  
S t a t e s ,  471 U.S. 48 (1985).

-  9 -



t h e y  w o u l d  h a v e  to a m e n d  t h e i r  r e g u l a t o r y  f r a m e w o r k s  —  a n d  d o  so 

in p u b l i c .  In the p r o c e s s ,  t h e y  m i g h t  h a v e  t o  c o n f r o n t  o p e n l y  

t h e  q u e s t i o n  o f  w h y  i n s u r a n c e  c o m p a n i e s  s h o u l d  be p e r m i t t e d  to 

fix p r i c e s  —  a p r a c t i c e  o r d i n a r i l y  r e g a r d e d  a s  h a r m f u l .

W h a t e v e r  t h e  r e s u l t ,  c o n s u m e r s  w o u l d  g a i n  f r o m  a p u b l i c  r e v i e w  of 

t h i s  q u e s t i o n .

T o d a y ,  i n s u r e r s  no l o n g e r  f o c u s  v e r y  m u c h  on t h e  s o r t  o f

f e d e r a l i s m  a r g u m e n t  t h a t  w a s  m a d e  in 1944. P l a y i n g  on t h e

p u b l i c ' s  i n c r e a s i n g  a n d  j u s t i f i e d  a v e r s i o n  to e x c e s s i v e  f e d e r a l

r e g u l a t i o n ,  t h e y  s u g g e s t  t h a t  r e p e a l  w o u l d  l e a d  to c o m p r e h e n s i v e
*

f e d e r a l  c o n t r o l .  B u t  t h e y  o f f e r  no s u p p o r t  f o r  t h i s  s p e c t e r ,  and 

I w o u l d  be  the f i r s t  to o p p o s e  it. O f  c o u r s e ,  r e p e a l  w o u l d  n o t  

n e c e s s a r i l y  l e a d  to c r e a t i o n  of a f e d e r a l  i n s u r a n c e  r e g u l a t o r y  

a g e n c y ,  a n d  I w o u l d  n o t  e x p e c t  C o n g r e s s  t o  e m b a r k  o n  s u c h  a n  ill- 

a d v i s e d  e n t e r p r i s e .  R e p e a l i n g  M c C a r r a n - F e r g u s o n  w o u l d  n e i t h e r  

p r e j u d i c e  s t a t e  r e g u l a t i o n  n o r  n e c e s s i t a t e  f e d e r a l  r e g u l a t i o n ,  

a n d  c o n t i n u e d  e x i s t e n c e  o f  t h e  e x e m p t i o n  is s i m p l y  n o t  e s s e n t i a l  

a s  a m a t t e r  of f e d e r a l i s m .

• •

" R u i n o u s  C o m p e t i t i o n "

T h e r e  is a n o t h e r  a r g u m e n t  t h a t  i n s u r e r s  m a k e  a g a i n s t  r e p e a l  

T h e y  c l a i m  t h a t  a n t i t r u s t  e x p o s u r e  w i l l  p r e v e n t  i n s u r e r s  f r o m  

e n g a g i n g  in l e g i t i m a t e  c o o p e r a t i v e  a c t i v i t i e s .  I f i n d  t h i s

a r g u m e n t  e s p e c i a l l y  w r o n g - h e a d e d .  ^ P e r h a p s  b e c a u s e  i n s u r e r s  h a v e  

b e e n - f r e e  of a n t i t r u s t  s c r u t i n y  f c r  so  long, t h e y  h a v e  a w a r p e d

But as t h e  l e a d e r  o f  o n e  o f  the t w o
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f e d e r a l  a g e n c i e s  t h a t  e n f o r c e s  t h e  a n t i t r u s t  laws, I c a n  a s s u r e  

y o u  t h a t  t h e  j o i n t  a c t i v i t y  a r g u m e n t  is a s t r a w  ma n .  E n f o r c e m e n t  

a y c u c i e s  a n d  c o u r t s  a r e  w e l l  a w a r e  t h a t  s o m e  f o r m s  of j o i n t  

a c t i o n  e n h a n c e  r a t h e r  t h a n  r e s t r i c t  c o m p e t i t i o n ,  a n d  a r e  q u i t e  

s o p h i s t i c a t e d  a t  d i s t i n g u i s h i n g  h a r m f u l  f r o m  b e n e f i c i a l  

a g r e e m e n t s .

Mr. C h a i r m a n ,  y o u  c a n  expec'. i n s u r e r s  t o  c l a i m  t h a t  t h e y

n e e d  i m m u n i t y  i n  o r d e r  to e n g a g e  in j o i n t  r a t e - m a k i n g .  T h e y  w i l l

s a y  t h a t  p r i c e  f i x i n g  p r e s e r v e s  i n s u r e r  s o l v e n c y  a n d  a s s u r e s  t h a t

m o n e y  w i l l  b e  a v a i l a b l e  to p a y  o f f  p o l i c y - h o l d e r s .  But n u m e r o u s
*

o t h e r  k i n d s  of  f i r m s  m a k e  r i s k y  c o n t r a c t u a l  c o m m i t m e n t s  a n d  

m a n a g e  t o  p a y  t h e m  o f f  w i t h o u t  s e t t i n g  u p  c a r t e l s .  M o r e o v e r ,  

s t a t e  l e g i s l a t u r e s  h a v e  a d e q u a t e  a u t h o r i t y  t o  a d d r e s s  a n y  g e n u i n e  

s o l v e n c y  p r o b l e m s  b y  a u d i t i n g  t h e  c o m p a n i e s ,  r e q u i r i n g  l o s s  

r e s e r v e s ,  a n d  e s t a b l i s h i n g  s t a t e  g u a r a n t e e  funds.

C l a i m s  t h a t  c o m p e t i t i o n  w i l l  h u r t  p o l i c y h o l d e r s  a r e  b o g u s .  

T h e  e v i d e n c e  f r o m  o t h e r  i n d u s t r i e s  t h a t  h a v e  b e e n  d e r e g u l a t e d  a n d  

e x p o s e d  t o  a p p l i c a t i o n  o f  t h e  a n t i t r u s t  l a w s  d e m o n s t r a t e s  t h a t  

c o n s u m e r s  b e n e f i t  f r o m  c o m p e t i t i o n .  T h e  C o m m i s s i o n  is 

p a r t i c u l a r l y  f a m i l i a r  w i t h  t h e  r e c e n t  e x p e r i e n c e  of the h e a l t h  

p r o f e s s i o n s ,  w h i c h  h a v e  b e e n  s u b j e c t  t o  m a r k e t  f o r c e s  f o r  o n l y  a 

d e c a d e .  A l t h o u g h  d o c t o r s  m a y  be w o r k i n g  h a r d e r  for a b i t  l e s s  

m o n e y ,  t h e y  a r e  b /  n o  m e a n s  s t a r v i n g .  M o r e  i m p o r t a n t l y ,  t h e i r  

p a t i e n t s  s t i l l  r e c e i v e  g o o d  care, a n d  a r e  a b l e  t o  c h o o s e  f r o m  a 

f a r  b r o a d e r  a r r a y  of  p r i c e  a n d  s e r v i c e  o p t i o n s  t h a n  b e f o r e .
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I n  r e c e n t  y e a r s ,  m a n y  s t a t e s  h a v e  r e c o g n i z e d  t h e  b e n e f i t s  

t h a t  f l o w  f r o m  c o m p e t i t i o n ,  a n d  h a v e  g i v e n  t h e i r  i n s u r e r s  m o r e  

l i e e u o m  t o  s e t  t h e i r  o w n  rates. I n d e e d ,  in I l l i n o i s ,  r a t e  

b u r e a u s  a r e  l i m i t e d  t o  s t a t i s t i c a l  c o l l e c t i o n  a n d  a n a l y s i s .  F r o m  

l i s t e n i n g  t o  t h e  insur e r s ,  y o u  m i g h t  s u p p o s e  t h a t  i n s u r e r s  h a v e  

g o n e  b a n k r u p t  w h e n  d e p r i v e d  o f  t h e i r  c a r t e l ,  b u t  the N a t i o n a l  

C o m m i s s i o n  f o r  t h e  R e v i e w  of A n t i t r u s t  L a w s  a n d  P r o c e d u r e s  f o u n d  

no  h a r m f u l  e f f e c t s . 1 4 /  c o m p e t i t i o n  p o s e s  n o  r i s k  to t h e  s o l v e n c y  

of  t h e  v a s t  m a j o r i t y  of i n s u r e r s .

So, i n s u r e r s  n o w  m a k e  an a l t e r n a t i v e  a r g u m e n t  a n d  a s s e r t
*

t h a t  t h e y  m u s t  p o o l  lo s s  d a t a  to  m a k e  a c t u a r i a l l y  a c c u r a t e  

p r o j e c t i o n s .  A s  b e s t  I c a n  d e t e r m i n e ,  t h e i r  c l a i m  m a y  w e l l  b e  

t r u e .  A n t i t r u s t  law, ho w e v e r ,  p o s e s  no  i m p e d i m e n t  t o  t h e  p o o l i n g  

o f  l o s s  d a t a .  A g r e e m e n t s  a m o n g  c o m p e t i t o r s  t h a t  p r o m o t e  

c o m p e t i t i o n  a r e  n o t  u n l a w f u l .-15/ T h e  p r o b l e m  a r i s e s  w h e n  

i n s u r e r s  g o  b e y o n d  c o l l e c t i n g  a n d  a g g r e g a t i n g  l o s s  data, a n d  

c o l l e c t i v e l y  d e t e r m i n e  r a t e s  o r  c o v e r a g e s  t o  be o f f e r e d .  It is 

s u c h  j o i n t  r a t e  s e t t i n g  o r  d e t e r m i n a t i o n  o f  c o v e r a g e ,  a n d  not 

j o i n t  d a t a  c o l l e c t i o n ,  t h a t  r e s t r i c t s  c o m p e t i t i o n  and h a r m s  

c o n s u m e r s .  I s i m p l y  d o  n o t  u n d e r s t a n d  w h y  i n s u r e r s  c a n n o t  e m p l o y  

j o i n t l y  c o l l e c t e d  d a t a  to d e t e r m i n e  t h e i r  o w n  r a t e s  a n d  c o v e r a g e s  

i n d i v i d u a l l y .

1 4 /  N C R A L P  R e p o r t , a t  233.

15/ E . g . . B r o a d c a s t  Mu s i c ,  Inc. v. C o l u m b i a  B r o a d c a s t i n g  
S y s t e m ,  441 U.S. 1 (1979).
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E v e r  s i n c e  p a s s a g e  of  t h e  S h e r m a n  A c t  in 1890, t h e  o p e r a t i v e  

p r e m i s e .u n d e r l y i n g  o u r  a n t i t r u s t  l a w s  h a s  b e e n  t h a t  f r e e  m a r k e t s  

w o i k  m u c h  b e t t e r  t h a n  h e a v i l y  r e g u l a t e d  m a r k e t s .  F i r m s  thar w a n t  

s p e c i a l  t r e a t m e n t  f o r  t h e i r  i n d u s t r y  s h o u l d  h a v e  t o  j u s t i f y  in 

d e t a i l  a n y  e x c e p t i o n  t o  t h e  g e n e r a l  r ule. I n s u r e r s  h a v e  n o t  m a d e  

a p e r s u a s i v e  c a s e  o v e r  t h e  p a s t  40 y e a r s ,  a n d  I d o u b t  t h e y  w i l l  

b e  a b l e  t o  d o  so t h i s  y ear. I t  is t h e  d u t y  of  C o n g r e s s  to 

c o r r e c t  t h e  m i s t a k e n  n o t i o n  t h a t  c o m p e t i t i o n  p r i n c i p l e s  d o  n o t  

a p p l y  t o  t h e  i n s u r a n c e  i n d u s t r y .

*

C o n c l u s i o n

T h e r e  is b r o a d  a g r e e m e n t  a c r o s s  t h e  p h i l o s o p h i c a l  s p e c t r u m  

t h a t  e x e m p t i o n s  f r o m  t h e  a n t i t r u s t  l a w s  a r e  u n d e s i r a b l e .  A s  I 

m e n t i o n e d  a t  t h e  b e g i n n i n g  o f  m y  t e s t i m o n y ,  I w h o l e h e a r t e d l y  

s u b s c r i b e  t o  t h e  p r e m i s e  that, in t h e  w o r d s  o f  t h e  S u p r e m e  Court, 

" u n r e s t r a i n e d  i n t e r a c t i o n  o f  c o m p e t i t i v e  f o r c e s  w i l l  y i e l d  the 

b e s t  a l l o c a t i o n  o f  o u r  e c o n o m i c  r e s o u r c e s ,  t h e  l o w e s t  p r i c e s ,  the 

h i g h e s t  q u a l i t y  a n d  t h e  g r e a t e s t  m a t e r i a l  p r o g r e s s ."I S /  P e r h a p s  

e v e n  m o r e  i m p o r t a n t l y ,  as Mr. J u s t i c e  B l a c k  w e n t  on  t o  o b s e r v e  

f r e e  a n d  u n f e t t e r e d  c o m p e t i t i o n  p r o v i d e s  "an e n v i r o n m e n t  

c o n d u c i v e  to t h e  p r e s e r v a t i o n  o f  o u r  d e m o c r a t i c  p o l i t i c a l  and 

s o c i a l  i n s t i t u t i o n s . " 1 2 /  F r e e  m a r k e t s  a r e  t h e  f o u n d a t i o n  o f  b o t h

2 £ /  N o r t h e r n  P a c i f i c  R a i l w a y  v. U n i t e d  States,- su. r a . 356 
U.S.--at 4. -- .......

12/ Id.
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o u r  e c o n o m i c  p r o s p e r i t y  and o u r  p o l i t i c a l  freedom. W e  mai.v.

e x c e p t i o n s  to the la w s  t h a t  e n s u r e  f r e e  m a r k e t s  at c u r  p e r i l .

T h e  i n s u r a n c e  e x e m p t i o n  f r o m  t h e  a n t i t r u s t  laws, in

p a r t i c u l a r ,  h a s  c o m e  u n d e r  i n c r e a s i n g  attack. E x p e r i e n c e  a n d

l o g i c  d e m o n s t r a t e  t h a t  t h e  e x e m p t i o n  is a d v e r s e  t o  c o n s u m e r s  and

is u n n e c e s s a r y  to p r o t e c t  l e g i t i m a t e  i n d u s t r y  c o n d u c t .  E i g h t

y e a r s  ago, the Nat onal C o m m i s s i o n  f o r  the R e v i e w  o f  A n t i t r u s t

L a w s  and P r o c e d u r e s  c a l l e d  f o r  r e p e a l  of t h e  e x e m p t i o n .  M o r e

r e c e n t l y ,  so h a s  t h e  N a t i o n a l  A s s o c i a t i o n  of A t t o r n e y s  G e n e r a l .

T h e  S u p r e m e  C o u r t  h a s  d o n e  a b o u t  as m u o n  as it c a n  t o  l i m i t  the
*

s c o p e  o f  t h e  M c C a r r a n - F e r g u s o n  Act. T h e  t i m e  h a s  c o m e  for 

C o n g r e s s  to act.
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N A T I O N A L  A S S O C I A T I O N  OF  A T T O R N E Y S  G E N E R A L •[JittA-C-

S u m m e r  M e e t i n g  
S e a t t l e ,  W a s h i n g t o n  

J u n e  9 - 1 2 ,  1 9 8 6

I

REPEALING  THE INSURANCE IN D U ST R Y ’ S 
EXEMPTION FROM THE A N T ITRUST  LAWS

W H E R E A S ,  T h e  S h e r m a n  A c t ,  t h e  C l a y t o n  A c t ,  a n d  d e c i s i o n a l  
l a w  p r e s c r i b e  t h e  a p p r o p r i a t e  s t a n d a r d s  o f  c o n d u c t  for
c o m p e t i n g  b u s i n e s s e s  a n d  f o r  i n d i v i d u a l  f i r m s  a c q u i r i n g  and
e x e r c i s i n g  m a r k e t  p o w e r  i n  the U n i t e d  S t a t e s ;  a n d

W H E R E A S ,  t h o s e  l a w s  p r o h i b i t  a c t i v i t i e s  in r e s t r a i n t  of
t r a d e  t h a t  h a v e  r e p e a t e d l y  b e e n  s h o w n  to b e  h a r m f u l  to the 
e c o n o m y  a n d  i n j u r i o u s  to c o n s u m e r s ;  a n d

W H E R E A S ,  in 1944, t h e  S u p r e m e  C o u r t  d e t e r m i n e d ,  i n  U n i t e d  
S t a t e s  v. S o u t h - E a s t e r n  U n d e r w r i t e r s  A s s o c i a t i o n ,  3 2 2  U. S .  533, 
t h a t  t h e  b u s i n e s s  ol i n s u r a n c e  c o n s t i t u t e s  c o m m e r c e  w i t h i n  the 
s c o p e  o f  t h e  a n t i t r u s t  l aws; a n d

W H E R E A S ,  in 1 9 45, C o n g r e s s ,  a p p r e h e n s i v e  a b o u t  t h e  e f f e c t  
of S o u t h - E a s t e r n  U n d e r w r i t e r s  o n  t h e  p o w e r s  o f  s t a t e s  to t a x  
a n d  r e g u l a t e  i n s u r a n c e ,  a d o p t e d  t h e  M c C a r r a n - F e r g u s o n  A c t  (15 
U . S . C .  s e c t i o n s  1 0 1 1 - 1 0 1 5 ) ,  g r a n t i n g  t h e  i n s u r a n c e  i n d u s t r y  
b r o a d  e x e m p t i o n  f r o m  m o s t  p r o v i s i o n s  o f  t h e  S h e r m a n  a n d  C l a y t o n  
A c t s ,  i n c l u d i n g  t h e  p r o s c r i p t i o n s  a g a i n s t  s u c h  a n t i c o m p e t i t i v e  
p r a c t i c e s  as p r i c e - f i x i n g ,  a g r e e m e n t s  n o t  to  c o m p e t e ,
m o n o p o l i z a t i o n ,  m e r g e r s  o f  d o m i n a n t  f i r m s ,  t y i n g  a g r e e m e n t s ,  
a n d  a w i d e  r a n g e  of o t h e r  c o n d u c t  t h a t  is u n l a w f u l  for n e a r l y  
e v e r y  f i r m  o u t s i d e  t h e  i n s u r a n c e  i n d u s t r y ;  a n d

W H E R E A S , s u b s e q u e n t  d e v e l o p m e n t s  in  a n t i t r u s t  law, 
p a r t i c u l a r l y  e v o l u t i o n  of t h e  s t a t e - a c t i o n  d o c t r i n e ,  h a v e  m a d e  
it c l e a r  t h a t  n o t h i n g  in the S h e r m a n  and C l a y t o n  A c t s  w o u l d  
h i n d e r  t h e  e x e r c i s e  of t r a d i t i o n a l  s t a t e  p o w e r s  of t a x a t i o n  a n d  
r e g u l a t i o n ,  i n c l u d i n g  p r i c e - r e g u l a t i o n ,  m a k i n g  t h e  a n t i t r u s t  
i m m u n i t y  of the M c C a r r a n - F e r g u s o n  A c t  u n n e c e s s a r y  f o r  t h e  
p u r p o s e s  t h a t  o r i g i n a l l y  m o t i v a t e d  C o n g r e s s  to e n a c t  it; a n d

W H E R E A S ,  it is a l s o  c l e a r  t h a t  n o t h i n g  in t h e  a n t i t r u s t  
l a w s  p r o h i b i t s  i n s u r e r s  f r o m  s h a r i n g  i n f o r m a t i o n  o n  l o s s e s  in 
o r d e r  to p r i c e  t h e i r  p r o d u c t ,  or  f r o m  e n g a g i n g  in r e i n s u r a n c e  
a n d  o t h e r  r i s k - s h a r i n g  a r r a n g e m e n t s  c o m m o n  to the i n d u s t r y ,  
m a k i n g  t h e  a n t i t r u s t  i m m u n i t y  of the M c C a r r a n - F e r g u s o n  A c t  
u n n e c e s s a r y  to t h e  l e g i t i m a t e  n e e d s  of the i n s u r a n c e  i n d u s t r y ;  
a n d



W H E R E A S ,  the i n s u r a n c e  i n d u s t r y  is c r i t i c a l  to the 
n a t i o n a l  economy, w i t h  A m e r i c a n s  p a y i n g  o v e r  $140 b i l l i o n  per 
y e a r  in p r e m i u m s  on p r o p e r t y / c a s u a l t y  i n s u r a n c e  alone, and w i t h  
i n s u r a n c e  b e i n g  a n e c e s s i t y  for m a n y  e n t e r p r i s e s ;  and

W H E R E A S ,  s e r i o u s  q u e s t i o n s  h a v e  b e e n  r a i s e d  about the 
c u r r e n t  c r i s i s  in l i a b i l i t y  i n s u r a n c e  and w h e t h e r  it m a y  have 
b e e n  f o s t e r e d  by the i n d u s t r y ' s  a n t i t r u s t  e x e m p t i o n ;

NOW, T H E R E F O R E ,  B E  IT R E S O L V E D ,  that the N a t i o n a l  
A s s o c i a t i o n  of A t t o r n e y s  General, r e a f f i r m i n g  its c o m m i t m e n t  to 
the h i s t o r i c  right of the states to r e g u l a t e  and to tax 
i n s u r a n c e  a n d  its c o m m i t m e n t  to the i m p o r t a n c e  of the a n t i t r u s t  
laws to free and c o m p e t i t i v e  markets, u r g e s  the C o n g r e s s  of the 
U n i t e d  S t a t e s  to repeal the s p ecial  i m m u n i t y  f r o m  the a n t i t r u s t  
laws g r a n t e d  to the i n s u r a n c e  i n d u s t r y  and to s u b j e c t  i n s u r a n c e  
c o m p a n i e s  to the rules of the c o m p e t i t i v e  m a r k e t p l a c e  
a p p l i c a b l e  to o t h e r  firms; and

BE IT F U R T H E R  R E S O L V E D ,  that t h e  A s s o c i a t i o n  a u t h o r i z e s  
its E x e c u t i v e  D i r e c t o r  and G e n e r a l  C o u n s e l  to m a k e  these v iews 
k n o w n  to the C o n g ress,  the A d m i n i s t r a t i o n ,  and o t h e r  i n t e r e s t e d  
p a r t i e s .
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N C S L  o n  C a p i t o l  H i l l

Barbara Marshall

UNEMPLOYMENT INSURANCE
Schwara

New York Assemblyman Frank Barbaro called on 
Congress to provide adequate funding for the Unemployment 
Insurance/Employment Service (UI/ES) Program.

"Unemployment insurance bcneGts arc an entitlement," 
Assemblyman Barbaro said. "Therefore, reductions made in 
administrative funding cannot be matched by reductions in 
the number o f people served. For that reason, 
administrative cutbacks necessarily imply a reduction in the 
quality and availability o f services provided."

Assemblyman Barbaro urged support for a supplemental 
appropriation to restore some o f the funding.

"Without a supplemental appropriation, employment 
security agencies in many states around the nation face staff 
reductions, branch office closings, degradation of service 
and curtailment o f oversight activities," Assemblyman 
Barbara said.

Oregon State Senator Larry Hill also recently testified on 
the Unemployment Tnsurancc/Employment Service Program 
on behalf of NCSL

N C S L  c o n t a c t :  C h r i s  Z i m m e r m a n ,  W a s h i n g t o n

NURSING HOME REFORM
Virginia State Delegate Mary Marshall called on Congress 

to adopt a proposed national comprehensive nursing home 
reform program.

"Patients and taxpayers will benefit from the proposed 
nursing home reform legislation," Delegate Marshall said. 
"The new inspection system will look at the welfare of 
patients rather than the condition o f the paper records. 
And improved training for nurses aides is probably the most 
important step for better care."

Because of the potential for significant increases in cost 
to facilities and states for compliance with the new 
requirements, Delegate Marshall said that the federal 
government should provide fiscal incentives to states and 
nursing facilities to implement the new requirements.

N C S L  c o n t a c t s :  j o y  J o h n s o n  W i l s o n ,  T o m  C o l v i n ,  

W a s h i n g t o n

Teitz Nething

NATIONAL BELLAS HESS
*  North Dakota Senator David E. Nething called on 

Congress to overturn the Supreme Court’s decision in the 
N a t i o n a l  D e l l a s  H e s s  case in order to permit states to require 
out-of-state companies to collect sales or use taxes when 
such companies target the citizens o f their state as a market 
for their goods.

"Four major reasons compel the conclusion that federal 
legislation is needed," Senator Nething said. "First, 
technologies have made major changes in corporate 
marketing patterns and consumer buying habits. Second, 
local community retailers arc placed at a competitive 
disadvantage agains' :!— :  *vho use the state as a market but 
arc not required tc ■•_. » taxes. Third, enforcement is
increasingly seen as tnv. fairest way to insure increased 
revenue without imposing new taxes. And fourth, the 
Supreme Court’s decision means that the sates must look to 
Congress for a solution to this problem."

N C S L  c o n t a c t :  J o n  V e l d e ,  W a s h i n g t o n

HOUSING
New Jersey Assemblyman David Schwartz urged 

Congress to support federal housing programs and forge a 
state-federal housing partnership to meet the needs of the 
nation’s citizens.

"Congress is moving in the right direction with the 
continuation and creation o f an important number of 
housing programs, which w ill make certain that shelter 
remains affordable for many Americans," Schwartz said.

Assemblyman Schwartz said, however, that in his view 
the legislation is too limited in the recommended funding 
levels and in the scope and flexibility o f programs envisioned.

"This year’s federal housing legislation does not meet 
the massive and mounting housing needs of our people, doe? 
not mount a concentrated attack on declining levels o f home 
ownership in America, and docs not adequately economize 
or challenge the state governments' increasing commitment 
to providing affordable housing."

N C S L  c o n t a c t :  G i n a  M i t c h e l l ,  W a s h i n g t o n

MCCARRAN-FERGUSON
Rhode Island State Representative Jeffrey Teitz recently 

called on Congress to repeal the provision in the McCarran- 
Ferguson Act that currently provides a special antitrust 
exemption for the insurance industry. Teitz warned, 
however, that any action should not affect the section o f the 
Act (hat subjects the insurance industry to regulation and 
taxation by the states.

"Wc believe that the current statute is actually impeding 
rather than facilitating effective state regulation of the 
insurance Industry." Representative Teitz said. "There arc 
tliree aspects to NCSL’s position on the federal role in the 
regulation o f insurance. First, we support continuation of

the McCarran-Ferguson Act, specifically section 1012 (A), 
which subjects the insurance industry to regulation and 
taxation by the states. Second, we support enactment of 
legislation that would require all Insurance companies to 
submit relevant data regarding their premiums, camings and 
reserves to an appropriate agency of the federal government 
each year. Tltird, we urge repeal of that portion of 
McCarran-Ferguson which has been interpreted to exempt 
most aspects o f the business ot insurance from the federal 
antitrust laws."

N C S L  c o n t a c t :  D i l l  W a r e n ,  W a s h i n g t o n

M»v 18. 1987 I /  r .n lli l  In fin lN l
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FROM Nati onal C onferenc e of State Legislature.**

NAME: Insurance Data Co lle c t ion

COMMITTEE: Government Operations & Regulation “  r  *• •

TYPE OF POLICY: Consent

1 The adequacy and contents o f property and casua lty insurance data has

2 come under in c reas ing ly serious sc ru t in y as s ta te le g is la tu re s have attempted

3 to resolve problems w ith a f fo rdab le and ava ilab le l i a b i l i t y  insurance.

4 To address th is  matte r, several s ta te le g is la tu re s have recen t ly enacted

5 le g is la t io n  su b s ta n t ia l ly expanding the data which insurers must submit when

5 seeking ra te changes. These actions demonstrate how in s u f f i c ie n t the

7 in fo rmation necessary to evaluate ra te requests is and how uneven the

8 c o l le c t io n and u t i l i z a t i o n  o f appropria te data appears to be. Most annual

g reports submitted to s ta te insurance commissioners appear to be inadequate.

10 Many insurers operate on an in te rs ta te basis . State regu la t ion ought to

11 ensure th a t rates are developed w ith s u f f i c ie n t and re levan t background

12 in fo rm a t ion . Rates do a f fe c t a v a i l a b i l i t y . Appropriate data can demonstrate

13 re la t io n sh ip s between the c i v i l  ju s t ic e  system and the costs fo r ob ta in ing

14 prope rty and casualty insura rce .

15 To ensure tha t adequate and comprehensive data is made ava ilab le

16 re g u la r ly , NCSL believes tha t Congress should enact le g is la t io n  compelling the

17 annual submission, to the appropria te federa l agency, o f data tha t inc ludes,

18 but is  not l im i te d to , the fo l low in g : (a) premiums earned and w r i t te n ; (b)

19 to ta l claims paid regarding ju d ic ia l d ispo s i t io n s , settlements and

20 adm in is t ra t iv e / le ga l cos ts ; (c) reserves; (d) ind iv idua l c la s s i f ic a t io n s o f

21 business where premiums have increased/decreased the previous year; and (e)

22 investment income. This data sha ll be submitted by c la s s i f ic a t io n  o f business

23 and be completed on a na tiona l aggregate and Ind iv idua l s ta te aggregate basis .

24 State c o l le c t io n o f Insurance data and annual f in an c ia l repo r t ing requirements

25 sha ll not be proh ib ited by any federa l le g is la t io n . A l l data co lle c ted

26 n a t io n a l ly by an appropria te federa l agency sha ll be disseminated to the

#

A u g u s t  7, 1986



NCSL fu r th e r urges Congress to repeal the a n t i t r u s t exemption which the 

Insurance Indus try has been granted, w ith l im i te d exceptions, by the 

McCarran-Ferguson Act o f 1945. Barring comprehensive repea l, Congress ought 

to c l a r i f y  which federal a n t i t r u s t laws sha ll or sh a l l -n o t be applicab le to 

the conduct o f the insurance indus try and which types o f data could be shared 

am insurers.

A u g u s t  7, 1986
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FACT SHEET ON M c C ARR AN-FERGUSON

I . The McCarran -Ferguson Act, enacted in 1945, exempts the 
insurance industry from the anti trust laws and thus allows insurance 
companies to fix p r i c e s . There is an exception to the exemption for 
boycotts, coercion and intimidation —  agreements among insurers to 
refuse to write insurance at a n y  price therefore can be and have been 
prosecuted. S e e , e . g . , State o f  West Virginia  ex. rel. Brown v. St. 
Paul Fire and Marine Insurance C o ., Civ. No. 86-C-1400, Kanawha Cty. 
Circ. Ct. (W. Va., filed Apr. 14, 1986); "Day care centers file 
insurance suit," The Denver Post, Jan. 17, 1986, at B-l. On the other 
hand, agreements among insurers to raise their rates in concert are 
not subject t o  antitrust prosecution. In o ther industries such 
agreements are felonies punishable b y  three years in jail.

I I . Because of the M c C arra n-Ferguson Act, rates for worker s 
compensation insurance are f i x e d : the National Council on
C ompensation Insurance, the rate making o r g anizati on to w hich all 
workers compensation insurers belong, requires its member to adhere 
to the rates it issues. Constitutio n of National Council on 
C ompensation Insurance, Art. VII (3)(c). The Insurance Services 
Office, the rate-making organization for liability insurers, does not 
expressly require its members to adhere to its rates but rather 
issues "advisory" rates. Yet, as a practical matter, this "advisory" 
rate is frequently adhered to. See National Underwriter, Sept. 6, 
1985, at 82 ("what has occurred ... is a return to basic ISO rating 

11 \

III. There has traditionally b e e n  b i - p a r t i s a n  support for prohibiting 
price-fixing bv insurance c o m p a n i e s . For example, the Ford 
A d m i n i s t r a t i on^exhaust ively studied the insurance industry and 
concluded that price competition in the insurance industry, without 
McCarran Act antitrust protection, wou.'d be in the public interest.) 
U.S. Dept, of Justice, The Pricing and Marke ting of Insurance, at 
viii (1977). Similarly, in 1979 President Carter 's National 

^ C o m m i s s i o n  for tho Reform of Antitrust Laws and Procedures, composed 
of the nation's leading antitrust experts, co ncluded 18-2 that ^ 
M c C a r r a n - F e r g u s o n 's broad antitrust immunity should be r e p e a l e d . J  In 
its stead the Commission rec ommended narrov*/ drawn legislation to 
affirm the lawfulness of a limited number of esstontial collective 
activities. The Reagan administration a l s o(support s repeal of the 
broad McCarran-Fer guson antitrust exemption, «.s Federal Trade 
Commission Chairman Dan Oliver recently testified before the Senate 
Commerce Committee



IV. Insurance companies could continue to pool data w i t h o u t  McCarran- 
Ferguson protection.

Because m o s t  insurers ha ve not paid enough claims in the past to 
accurate ly estimate how much they are likely to pay out in the 
future, they do need to get together to pool and analyze the past 
claims they h a v e  paid —  the more p d claims they can analyze, the 
more accurate their estimates of their future payouts will be.
However, the joint collection and di ssemination  of past cost data 
does not v i ola te the antitrust laws. See U.S. Dept, of Justice, The 
Pricing and M arketing of Insurance 91-118, and cases therein cited.
And if insurers truly hav*. doubts about the legality of p o o l i n g  loss 
data under the antitrust laws Congress can expressly legalize such 
pooling withcut also legalizing price-fixing, as the M cCarran Act 
d o e s .

V. State regulatio n of insurance can - and should - be preserved 
with the M c C arran-Fergu son Act repealed. In fact, the two leading 
organizations of state officials —  the National Confer ence of State 
Legislatures and the National Asso ciation of A t t orneys -General —  
have bo tn passed resolutions calling for McC ar r a n  repeal. W i t h  
Mc C ar ran-Ferguso n repealed, the states w o u l d  continue to regulate the 
insurance industry; the federal governmen t w o u l d  not regulate the 
insurance industry. As the NAA G put it, repeal ing McCarran-Fergu son 
would simply "subject insurance companies to the rules of the 
competitive m a r ketplace applicable to other firms." NAAG Resolution 
I, Repealing the Insurance Industry's Exemption From the Antitrust 
Laws. (June 1986).

V I . Much of the insurance industry is w i lling to live without 
M cCarran-Ferg uson antitrust i m m u n i t y . For example, the new president 
,f the American Insurance Association, Robert Vagley, told the 
Journal of Commerce that the industry was w i l l i n g  to consider making 
changes in McCarran-Ferguson. And in 1979, State Farm Insurance Co. 
supported a bill that would substantial ly cut back on McCarran 
antitrust i m m u n i t y , . Allstate and several other insurance companies 
have alsj indicated that they aro w i l l i n g  to live without McCarran.
In short, the industry's opposit ion to the McC ar r a n - F e r g u s o n  
exemption is proba b l y  based more on its traditional o pposit ion to 
change than anything else.

2
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H o n o r a b l e  J o s e p h  R. Biden 
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
U. S. S e n a t e
W a s h i n g t o n ,  D. C. 20510

Dear Mr. Chairman:

T h a n k  you for you r letter of F e b r u a - y  25. Enclosed a re  the 
a n s w e r s  to the q u e s t i o n s  you pose.

Q u e s t i o n  1. T h e  tort p o l i c y  w o r k i n g  g r o u p  r e v iewed a n umber  of 
i n d u s t r i e s  and found that i n s u r a n c e  was b e c oming i n c r e a s i n g l y  
unavai l a b l e .  For example, b i o t e c h n o l o g y  companies are having a 
d i f f i c u l t  time in the insuran ce m a r k e t  b e c a u s e  they are new, 
small c o m p a n i e s  d e a l i n g  m o s t l y  in r e s e a r c h  and d e v e l o p m e n t  in a 
field l a r g e l y  u n k n o w n  to insurers. M a n y  of o u r  basic industries, 
such as oil, gas d r i l l i n g  and h e a v y  m a n u f a c t u r i n g  are hard 
p r e s s e d  to find i n s u r a n c e  at a r e a s o n a b l e  cost as well. Is this 
a m a n u f a c t u r e d  crisis? If so, b y  whom?

A n s w e r  1. The insurance crisis —  sudden, d r a m a t i c  rate
i n c r eases and refusals to deal b y  i n s u r a n c e  companies —  is real. 
It is the i n s u r a n c e  industry's e x p l a n a t i o n  for the crisis —  a 
p u r p o r t e d  l i t i g a t i o n  e x p l o sion —  that is manufacture d. See, 
o . q . . Natio n a l  C e n t e r  for State Courts, A  P r e l i m i n a r y  Examin ation 
of A v a i l a b l e  Civil and Criminal T r e n d  Data in State Trial C u urls 
for 1978, 1981 and 1984 (April 1986); "Focusing on the Facts oi 
the I n s u r a n c e  Crisis," a Report to the H ouse  S u b c o m m i t t e e  on 
E c o n o m i c  Stabil i z a t i o n ,  by F h i l l i p  J. Hermann, C h a i r m a n  of the 
Bo-rd, J u r y  V e r d i c t  Research, Inc., A u g u s t  6, 1986 (JVR studies 
"do not s u p p o r t  a n y  c l a i m  of r e c e n t l y  e s c a l a t i n g  jury awards").

T h e  true cause of the r ecent i n s u r a n c e  crisis, and a s i mil ar 
c risis in 1975-76, is the c y c l i c a l i t y  of the i n s u r a n c e  industry. 
I n s u r a n c e  r ate s rose d r a m a t i c a l l y  in 1985-86, just as they did in 
1976-77, b e c a u s e  the ins ur a n c o  i n d u s t r y ' s  rate of return 
b o t t o m e d  o u t  at a b o u t  3% in 1984 just as it h a d  in 1975.
1/

121 N. Payne Street 
Alexandria, Virginia 22314 
(703) 549-8050



Bx p l a n a L i o n s  for the cycle vary. The moat  frequently ci ted 
is that the p r o f i t a b i l i t y  of the i n d u s t r y  tracks interest rates. 
W h e n  i n t e r e s t  rates are high insur e r s  earn high returns on the 
p r e m i u m s  t h e y  collect, their p r o f i t a b i l i t y  rises a n d  they begin 
cu tting prices; when interest rates are low they earn low returns 
on t h e i r  premiums, their p r o f i t a b i l i t y  falls and they must r a i s e  
prices. 2/ O t h e r  factors a l s o  c o n t r i b u t e  to the i n s u r a n c e  
cycle: the inelastic  nature of d e m a n d  for insurance; s t a t u t o r y
b a r riers to e n t r y  (e.g., laws p r o h i b i t i n g  banks from e ntering the 
i n s u r a n c e  industry); f l uctuat ions in e x c h a n g e  rates, w h i c h  
s u b s t a n t i a l l y  a f f e c t  the supply of r e i n s u r a n c e  —  insurance for 
i n s u rance c o m p an ies —  since the r e i n s u r a n c e  m a r k e t  is domi' ated 
b y  f o reign  firms; and stock prices, since a l t ho ugh nost 
p r o p e r t y / c a s u a l t y  insurance c o m p a n y  funds are in bonds, about 20% 
is in c o m m o n  stocks. 37

M o r e  i m p o rtant than all f a c t o r s  but the fluctuation in 
interes t rates, however, is the i n s u r a n c e  industry's e x e m p t i o n  
from the a n t i t r u s t  laws under the M c C a r r a n - F e r g u s o n  Act. The 
r e l a t i o n s h i p  b e tween  the a n t i t r u s t  e x e m p t i o n  and the i n s u ranc e 
cycle is e x p l a i n e d  in the a n s w e r  to Q u e s t i o n  2.

Q u e s t i o n  2. Is the insurance crisis p a r t i c u l a r l y  related to the 
in s u rance industry's  e x e m ption from the federal a n t i trust  laws or 
federal r e g u l a t i o n  in general?

An s w e r  2. T he insurance c risis is related to the i n s u r a n c e  
indus t r y ' s  e x e m p t i o n  from the a n t i t r u s t  laws.

First, the a n t i trust e x e m p t i o n  a l l o w s  i n s u rance co mpanies to 
su d d e n l y  and d r a m a t i c a l l y  raise rates in concert at the b o t t o m  of 
each cycle. For example, in J a n u a r y  1985, the Insurance S e r v i c e s  
Office a p p a r e n t l y  decided that the p r i c e - c u t t i n g  of the last lew 
years had gone  far enough: ISO P r e s i d e n t  Dan M c N a m a r a  c a l l e d  a
joint i n d u s t r y  c onfer ence with the Insurance Inf ormation 
Institute, the industry's public r e l a t i o n s  arm, at w h i c h  he
em p h a s i z e d  that "the need for s i g n i f i c a n t  p r e m i u m  increases, 
e s p e c i a l l y  for c ommercial  lines, is a b s o l u t e  for the next three  
years." 4./ Then, in M a y  1905, ISO d i s t r i b u t e d  throughout the 
i n d ustry a m a j o r  p o s iti on paper, e n t i t l e d  "lgBS: A C r i t i c a l
Year," w h i c h  p r o c l a i m e d  that "the b r utal price war of the last 
six years is over," and that " s i gnificant p r e m i u m  in creases are 
needed, e s p e c i a l l y  for the c u r r e n t  c o m m e r c i a l  lines products. " 
5./ And the next m o n t h  W i l l iam 0. Bailey, P r e s i d e n t  of Aetna, the 
nation's third l a r g e s t  commercial l i a b i l i t y  insurer, told the
Nationa l A s s o c i a t i o n  of Insurance B r o k e r s  that "Clearly a n o t h e r  
round of p r i c e  increases is a b s o l u t e l y  n e c e s s a r y  for the 
business ." 6./ Then  suddenly, in the s u m m e r  of 1985, i n s u r a n c e
compani es that o n l y  a few months o a r l i e r  had been c o m p e t i n g  on
price a n d  ig n o r in g  th e  ISO "advisory" r a t e  were t r i p l i n g  a n d  
q u a d r u p l i n g  t heir  premiums, r e t u rning  to the ISO rate. T./

2



B e c a u s e  the courts have c o n s i s t e n t l y  p r o h i b i t e d  trade 
a s s o c i a t i o n s  from c i r c u l a t i n g  "suggested" price lists, even if 
the list serves only as a guide o r  s t a r t i n g  point for p rice 
d e t e r m i n a t i o n ,  ISO could pro ba b l y  not i ssue an a d v i s o r y  rate 
a b s e n t  a n t i t r u s t  immunity. See N orthern Ca 1 i forn i a I'h.irinecuti ca 1 
Ass * n v. U.S. , 306 F.2d 379 (9th Cir. 1962), c e r t . don i e d . . 371 
U.S. 862; P7 ymouth Pealers A s s 'n of Norther n Ca 1 i fornia v. U.S. 
279 F . 2 d  379 (9th Cir. 1969 ); U.S. v. Na tionwi de Tra i ler Renta 1 
S y s t e m , I n c . , 156 F. Supp. 800 (D. Kan. 1957 ), a f f * d p e r  c u r i a m , 
355 U.S. 10 (1957); Esco. Corp. v. U . S . . 340 F.2d 1000 (9th Cir. 
1965); Dept, of Justice, T h e  Pricing and M a r k e t i n g  of Ins urance 
1 6 7 - 7 0  (1977). And abs it a n t i t r u s t  immunity, ISO and i n s u rance 
c o m p a n y  e x e c u t i v e s  w ould c e r t a i n l y  be less l i kely to urge o t h e r  
i n s u r a n c e  e x e c u t i v e s  to raise their prices.

Second, the a n t i t r u s t  e x e m p t i o n  e n c o u r a g e s  p r icin g b e l o w  
c o s t  w h e n  interest rates are high. It is the k n o w l e d g e  on the 
p a r e  of i n s u r a n c e  comp anies that, b e c a u s e  of M c C a r r a n - F e r g u s o n ,  
t h e y  can g e t  together, call a halt to p r i c e - c u t t i n g  and s u d d e n l y  
r a i s e  t h e i r  prices in c o n c e r t  to e x c e s s i v e  p rice levels that 
p e r m i t s  t h e i r  price c u t ti ng to go so far. B e c a u s e  of M c C a r r a n -  
F e r g uson,  t h e y  can get back in one y e a r  w h a t  t h e y  g a v e  a w a y  in six

T h e  childr e n ' s  gam e of tag prov ides an i n s t r u c t i v e  analogy. 
T h e  M c C a r r a n - p r o t e c t e d  rate b u reau rate fu nctions as "home base" 
f u n c t i o n s  in tag. Insurers, during the c o m p e t i t i v e  phase of the 
cycle, c a n  iqnore the b ur eau rate and seek m a r k e t  share by 
c u t t i n g  price. The p r i c e - c u t s  are d e e p e r  and the d u r a t i o n  of the 
p r i c e - c u t t i n g  longer than w o u l d  be the case in the free m a r k e t  
b e c a u s e  the price- c u t t e r s  k n o w  that t h e y  can always return to the 
h o m e  b a s e  of the bureau rate. B e c a u s e  the bureau rate is set at 
a level at w h i c h  the least e f f i c i e n t  b u r e a u  m e m b e r  is profitable, 
the b u r e a u  rate will a l l o w  m o s t  in surers to e a r n  e xc ess profits. 
T h e s e  e x c e s s  pro fits a t t r a c t  capital, w h i c h  sets the stage for 
the p r i c e - c u t t i n g  to be gin again.

If i n s u r a n c e  c o m p anies c o m peted in a tree market, s u b j e c t  to 
the a n t i t r u s t  laws, they w o u l d  not be a b l e  to s u d d e n l y  call a 
h a l t  to p r i c e - c u t t i n g  and to s h a r p l y  raise  t heir p r i c e s  in 
c o n cert. Moreover, the k n o w l e d g e  that they could not raise 
p r i c e s  in concert a f t e r  "cashflow" u n d e r w r i t i n g  w o u l d  p r e ve nt 
t h e m  f r o m  eng aging in such u n d e r w r i t i n g  in the first place, and 
f orce t h e m  to c a r e f u l l y  e v a l u a t e  risks at all points on the 
cycle. B e c a u s e  inte rest rates will c o n tinu e to f l u c t u a t e  and 
d e m a n d  for i n s u rance wi ll remain r e l a t i v e l y  inelastic, the 
i n s u r a n c e  cyc le will  not c o m p l e t e l y  d i s a p p e a r  if M c C a r r a n  
a n t i t r u s t  i m m u n i t y  is eliminated. But e l i m i n a t i n g  that i m m u n i t y  
w i l l  s m o o t h  out the cycle , and s hould t h e r e f o r e  put an e n d  to 
the i n s u r a n c e  "crises" that recur e v e r y  nine y ears o r  so.

Q uest ion A  n u m b e r  of experts, i ncluding t h o s e  w h o
p a r t i c i p a t e d  in b o t h  the 1977 and 1979 J u s t i c e  D e p a r t m e n t  
studies, h a v e  c o n c lude d that this i n d u s t r y  is c o m p e t i t i v e l y
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struct u r e d ,  even if individual c o m p a n i e s  d o  not bchuv u 
coinpetively in the c o nte xt of the industry's regula t o r y  
e n v i r o n m e n t .  W h y  is repeal of M c C a r r a n - F e r g u s o n  so critical to 
e n h a n c e d  c o m p e t i t i v e n e s s  in the i n d u s t r y ?  W o u l d n ' t  it bo e nough  
if the states enacted t o u g h e r  u n f a i r  trade or a n t i trust laws 
a p p l i c a b l e  to the industry?

A n s w e r  3. Repeal of M c C a r r a n - F e r g u s o n  a n t i t r u s t  immunity is 
c r i t i c a l  to e n h a n c e d  c o m p e t i t i v e n e s s  b e c a u s e  it is the anti trust 
i m m u n i t y  w h i c h  allows the c o m p e t i t i v e l y  struct u r e d  insurance 
i n d u s t r y  to p e r f o r m  in an a n t i c o m p e t i t i v e  manner, as e x p l a i n e d  in 
the a n s w e r  to q u e s t i o n  2.

Th e  states have not a p plied state a n t i t r u s t  laws to the 
i n s u r a n c e  i n d u s t r y  and in general  h a v e  n ot e n a ct ed tough unfair 
t r a d e  laws that are a p p l i c a b l e  to the i n s u r a n c e  industry. 
M o r e o v e r ,  as was e v i d e n t  from the t e s t i m o n y  of the West Virginia 
A t t o r n e y - G e n e r a l ,  i n d i v i d u a l  states s i m p l y  do not have the 
r e s o u r c e s  to p r o s ecut e the i n s u r a n c e  i n d u s t r y  und er "little FTC 
Ac t s "  c r  "little S h e r m a n  Acts" e v e n  if t h e y  d id a p p l y  to the 
i n s u r a n c e  industry. As N e w  J e r s e y  I n s u r a n c e  C o m m i s s i o n e r  Ken 
M e r i n  has put it, the state s are s i m p l y  "outmanned and outgunned" 
b y  t h e  i n s u r a n c e  industry. 8/ T h e r e  a r e  a l s o  those w h o  argue, 
i n c l u d i n g  the U.S. G e n e r a l  A c c o u n t i n g  Office, that state 
i n s u r a n c e  c o m m i s s i o n e r s  o ften do not h a v e  what the G A O  called an 
" a r m s - l e n g t h  r e l a t i o n s h i p  " w i t h  the i n s u r a n c e  industry. 9/

Q u e s t i o n  4. T h e  c o n s u m e r  groups h a v e  t e s t i f i e d  that they favor 
the r e p e a l  of the e x e m p t i o n  from the federal a n t i t r u s t  laws that 
the i n s u r a n c e  i n d ustry e njo ys under M c C a r r a n - F e r g u s o n .  However, 
s u c h  l e g i s l a t i v e  action has often be en linked with proposals for 
i n c r e a s e d  federal r e g u l a t i o n  of the i n s u r a n c e  indu stry —  ideas 
s u c h  as the e s t a b l i s h m e n t  of a federal i n s u r a n c e  a g e n c y  to review 
s t a t e  regulation. That is a much m o r e  c o m p l i c a t e d  position. Is 
s u c h  r e g u l a t i o n  n e c e s s a r y  if M c C a r r a n - F e r g u s o n  is repealed?

A n s w e r  4 . No. We support repeal of the a n t i t r u s t  e x e m p t i o n  lor 
the i n s u r a n c e  i n d ustry c o n t a i n e d  in the M c C a r r a n - F e r g u s o n  Act and 
the m a i n t e n a n c e  and streng t h e n i n g  of the natio n a l  commitmen t to 
s t a t e  r e g u l a t i o n  of the insu rance industry.

We a p p l a u d e  S e n a t o r  M e t z e n b a u m ' s  p u b l i c  state m e n t  that he 
will a m e n d  S. 80 so that it w ould r epeal o n l y  the anti-trust 
e x e m p t i o n  w h i l e  m a i n t a i n i n g  and s t r e n g t h e n i n g  s tate regulation. 
T h e  d e b a t e  must focus on the a p p r o p r i a t e  q u e s t i o n  —  d o  insurance 
c o m p a n i e s  need to be able to fix p r ices? —  r a t h e r  than the red 
h e r r i n g  of state versus federtl re gulation. W i t h  the e limination  
of the a n t i t r u s t  exemption, states c o u l d  c h o o s e  to d e r e g u l a t e  and 
w o u l d  be a s sur ed that d e r e g u l a t i o n  w o u l d  not lead to 
a n t i c o m p e t i v e  bohavior. On the o t h e r  hand, s tatO B that choso to 
r e g u l a t e  p r ices w o u l d  r e m a i n  free to d o  so, u n d e r  the state 
a c t i o n  do ctrine.
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Que :tion 5. Would it be logical to s u b ject i n s u rance comp anies 
to l i a b i l i t y  u n d e r  federal antitrust law w i t h o u t  c o m p r e h e n s i v e  
federal regula t i o n  of the industry as a w h o l e ?

•

A n s w e r  5. Yes. S t a t e - c h a r t e r e d  banks, f o r’example, are subject 
to a n t i trust law but are not federally regulated.

Q u e s t i o n  6. The insurance industry argues that r e s t r i c t i n g  or 
repeali ng M c C a r r a n - F e r g u s o n  would lead to g r e a t  u n c e r t a i n t y  as to 
w h a t  kinds of c o l l e c t i v e  activities wo uld be permissible. For 
example, w h a t  kinds of data would companies be a b l e  to share, or 
w o u l d  they be ab le to do this at all? W o u l d  they be a b l e  to 
pool risks and establish joint ventures to o btai n r e i ns urance? 
A r e n ' t  these legiti mate concerns? H o w  w o u l d  you p r o pose to 
e s t a b l i s h  some legal c e r t a i n t y  without years of l itigatio n?

An s w e r  6. T he a n t i t r u s t  laws do not p r o h i b i t  the p o o ling of 
past cost data. To the contrary, the cases c l e a r l y  e s t a blish 
that the e x c h a n g e  of past cost data is lawful as long as the data 
are compiled and d i s s e m i n a t e d  in composite form, deal e x c l u s i v e l y  
with past and closed transactions, and are w i d e l y  p u b l i s h e d  and 
readily  a v a i l a b l e  to consumers. Manle F l o oring Ass * n v . U.S. . 
268 U.S. 563 at 573-74, 586 f1 9 2 5 ! :U.S. v. FMC Coro. . 317 F.
Supp. 443, 446 (E.D. Pa. 1970); D e p a r t m e n t  of Justice, The
Pricing and M a r k e t i n g  of Insurance at 102, 116-17.

In contrast, the p o o ling of future p r i c i n g  data c l e a r l y  is 
prohib i t e d  by the a n t i tru st laws.

T he legali ty of the pooling of risks and the e s t a b l i s h m e n t  
of joint ventures to o b tain reinsurance w o u l d  be g o v e r n e d  by the 
rule of reason. For example, an agreemen t among the only three 
insurers w r i ting a line of business to pool that business  would 
not no rma l l y  be p r o - c o m p e t i t i v e  and thus w o u l d  not pass m u s t e r  
u nder the rule of reason. On the other hand, a p o oli ng agreement 
among several small insurers attempting to e n t e r  that same three- 
firm m ark et w o u l d  norm a l l y  bo pro-competitive, and thus legal 
u nder the rule of reason.

To the e xtent that insurers truly b e l i e v e  that the rule of 
reason gives them i n s uffic ient gu idance as to w h i c h  a c t i v i t i e s  
are lawful and w h i c h  unlawful, Congress c o u l d  w r i t e  c a r e f u l l y  
d r a f t e d  standards c o d i f y i n g  the rule of r eason  into the law, as 
it did with the limited immunity for r e s e arch and d e v e l o p m e n t  
joinc ventures  e n acted in the 98th Congress.

Q u e stion 7. If the J u d i c i a r y  Committee w e r e  to act on this kind 
of legislation, w o u l d n ' t  w o  bo w i s e r  to c o n s i d e r  a m o r e  limited 
and w e l l - d e f i n e d  imm un i t y  from tho a n t i t r u s t  laws than an 
o u t r i g h t  repeal of Mc Carr a n - F e r g u s o n ?  W o u l d n ' t  tho u n c e r t a i n t y  
that m i g h t  o t h e r w i s e  be cre ated actually h a r m  c o n s u m e r s  and m a k e  
at least some kinds of insur a n c e  even h a r d e r  and m o r e  e x p e n s i v e  
to obtai n?
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A n s w e r  7_^ We support, and b e l ieve the J u d i c i a r y  C o m m i t t e e  
should support, a repeal of the a n t i t r u s t  immun i t y  g r anted by the 
M c C a r r a n - F e r g u s o n  A c t  rather than a repeal ot the e n t i r e  
M c C a r r a n - F e r g u s o n  A l l . T o  the e x t e n t  C o n g r e s s  is c o n c erned that 
r e p e aling  tho a n t i t r u s t  e xemption w o u l d  c r e a t e  u n c e r t a i n t y  that 
would h a r m  consumers, Congress could w r i t e  s p e cifjc standards 
into the law. (We fail to see, however, h o w  s u b j e c t i n g  the 
in s u rance indus t r y  to the antitr ust laws could harm  consumers. 
We are c e r t a i n  that the current s i t u a t i o n  harms c o n s u m e r s  by 
p r o t e c t i n g  ineffi c i e n t  a n t i - c o m p e t i t i v e  b e h a v i o r  w hich costs 
c o n s umers billi ons of dollars in i n e f f i c i e n c i e s . )

Questio n 8. What kinds of excep t i o n s  w o u l d  c o n s u m e r  g roups  be 
willing to support?

An s w e r  8. Whil e w e  do not believe th at e x c e p t i o n s  are necessary, 
n e ith er d o  we b e l i e v e  that e x p r e s s l y  p e r m i t t i n g  i n s u r a n c e  
companies to jointly collect, c o m pil e a n d  d i s s e m i n a t e  past cost 
data is harmful. In addition, w e  b e l i e v e  C o n g r e s s  s h o u l d  give 
the insurance i n d u s t r y  every o p p o r t u n i t y  to m a k e  its case that 
additi o n a l  exemptio ns are needed, and w e  w o u l d  w e l c o m e  the 
o p p o r t u n i t y  to discuss with yea r C o m m i t t e e  and the i n d u s t r y  the 
need for a n y  specific exemptions for w h i c h  your C o m m i t t e e  felt 
the i n d u s t r y  had ma de a prima facie case.

S i n y e r e l y ,
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Special
Edition Position paper states NAIC opposition 

d̂intl t° repeal or modification of McCarran
j U L 2  0 1 9 8 7  A n y  c h a n g e  w o u l d  b e  s e v e r e l y  d e t r i m e n t a l  t o  e f f e c t i v e

d e p a r t m e n t  o ^ m m e f c e  s t a t e  r e g u l a t i o n  a n d  t h e  i n s u r a n c e - b u y i n g  p u b l i c

divisionmof insurance E ditor s N o te: The N A IC  announced  its opposition
to  m odifica tion  o r repea l o f  the M cC arran-F erguson  
A ct during  a  p ress conference held  Ju ly  I in 
W ashington. D  C. N A IC  P resident E dw ard  J.
M uh l. Vice P residen t John E. W ashburn. Superin ­
tendent Jam es P. C orcoran I N . Y ), B oard M em ber

I t is vital that the public 
and members o f the Con­

gress understand that repeal 
or modification o f 

McCarran is not even a partial 
solution to the lack o f 

affordable and available lia­
bility coverage.

The crisis in affordability 
and availability was not 

caused by a lack of 
competition.

D a vid  Thornberry (Texas), a n d  Com m issioners 
D a v id  N . Levinson  t D e l ) a n d  P eter IV. G illies 
(C o n n .) p a rtic ipa ted  in  the press conference.

A t tha t tim e, the N A IC  released a position  
paper, declaring  its stance and  explaining its 
reasoning. That p a p er is reprinted here in u s  en ­
tirety.

As the association of the chief insurance c o m­
missioners of the 50 states, the District of Colum­

bia and the U.S. temtoncs. the National 
Association of insurance Commissioners 
("NAIC") is vitally interested in recent bills pend­

ing before the Congress to modify or repeal the 

limited antitrust exemption afforded the insurance 

industry since 1945 under the McCarran-Ferguson 
Act (“McCarran"). The NAIC. through its m e m ­
bership. has unequivocally concluded that repeal or 

modification of the limited exemption of McCanan 
would be severely detrimental to effective state 

regulation and the interests of the insurance-buying 

public.

Proposals to modify McCarTan are based on the 
unsupported belief that such action would solve or 

rectify the liability insurance crisis and the unex- 

am m e d  assumption that the industry should be 
treated in the same manner as others m  the free 

market sector. Clearly, those advocating such a 
change have a heavy burden to modify federal pol­

icy which has permitted states to regulate effec­
tively the insurance industry in excess ot at) years 

After carctul evaluation, state insurance regulators 
have determined that the reasons advanced do not 

justify modification of McCarran Rather, such 

action would further exacerbate the problems in 
availability and affordability and impair ettective 

state regulation

I, Modification or repeal of McCurran will 
not solve the liability insurance crisis.

The precipitating event to the current proposals 
for repeal or modification of McCarrjn is the 

recent insurance crisis with respect to availability 

and affordability of a broad range ot important lia­
bility coverages

The coalition of public interest groups, small 

businesses and professional associations that sup­

ports repeal of the antitrust exemption is motivated 

by an understandable frustration with the cost and

availability of liability insurance coverages. The 

insurance commissioners understand the concern of 

the family day care operators, nunc practitioners, 

municipalities, small businesses and others. The 

N A I C  believes that it is vital that the public and 

members of the Congress understand that repeal or 

modification of McCarran is not even a partial 

solution to the lack of affordable and available lia­
bility coverage. The issues are fundamentally 

unrelated.
Competitive Aspects of tnsurance

Substantially everyone knowledgeable atwut the 

operation of the insurance market in recent years 

has concluded that at least a portion of the problem 
was caused by the competitive aspects of the 

industry. The practice of insurers severely under­

cutting prices in order to gain increased market 
'hare led the industry into another "cycle" in 
which the product was overly discounted.; Once 

insurers became aware that many of their competi­

tors had met their price discounts and that returns 

were inadequate, they began to increase pnees, 
cancel policies and refuse to provide coverages on 

many risks. At the same time, a substantial portion 
of the insurance industry, including reinsurers vital 

to the insurance mechanism, perceived the Ameri­
can civil justice system to he increasingly unpre­

dictable. creating expanding legal doctrines of 
'lability and awarding unforeseeable large awards 

This conclusion led insurers to impose stringent 

underwriting criteria jnd to avoid providing cover 

age for the more hazardous and longer-tail lines 
resulting in the recent crisis Whatever one'* opm 

ion is with respect to the degree ot impact of the 
civil justice system upon the property cjsualtv 

insurance market. it is obvious that the crisis in 
jifordjbility and availability was noi caused by a 

ck of competition which a repeal ot modification 

ot McCarran would be designed to address 
Fallacious Premise of Price-Fixing

Proposals t.) repeal or modify McCarran also 

appear to rest on the fallacious premise that prices 

arc fixed os ’he industry and 'hat insurers colluded 

in some manner to manufacture the recent restrie 
tions on availability and to increase priccv In most 

states, datj is collected and interpreted by an advi 
sory .irgjni/atis'n and transmitted to insurers m  
various forms, including advisory rates The col­

lection. interpretation, and dissemination of data 
arc necessary since individual insurers arc not sur 

ticicntly large to acquire enough djta to be actuur- 
tally reliable, particularly m  those types of 

coverages which are not widely available currently 
The insurer independently prices the product, sub­
ject to regulatory constraints, and extreme pnee



I f  McCarran Is repeated or 
modified, it is uniiksly that 

any benefit to insurant* 
consumers wiU result.

Such an approach will 
restrict regulators’ flexibility 
and their ability to try inno­

vative approaches to solve 
problems.

■s

conpadtioa coattatxxufy occur*, u  in fact 
occurred during the recent cycle. Indeed, insuren 
charge uniform rates only in those states in which 
rates are mandated or set by regulatory agencies 
where variations are prohibited by state law.* Too 
stringent restrictions on sharing information neces­
sary to formulate rates would impair competition 
by affording larger insurers a competitive advan­
tage, reducing over time the number of insurers in 
the market.

Significantly, many state legislatures and insur­

ance regulators have attempted to address the cur­

rent problems and underlying causes. States have 
established various pools, joint underwriting asso­

ciations, and market assistance plans, with insur­

ance industry participation on both a voluntary and 
mandatory basis, in order to provide a market for 

harder to place coverages. Additionally, legisla­
tures have enacted changes in tort law as well as 

insurance regulation, including new reporting 

requirements on claims data and various pricing 
restrictions to moderate the cyclical swings.

The N A I C  submits that th?se types of stale 
actions are the appropriate ones to analyze and 

consider in attempting to resolve the constriction of 
the market and that repeal or modification of 

McCarran is not a well-reasoned response to the 

most recent crisis.

2. Application of federal antitrust laws and 
the Federal Trade Commission Act will 
adversely Impact the effectiveness of state 

regulation and the interest of the insur­

ance-buying public.

Some have urged that total repeal of McCarean. 
coupled with the standard application f antitrust 

principles, including the rule of reasc.i and the 

state action doctrine, would permit effective state 
regulation as well as continued beneficial activities 

of the industry, while prohibiting other unspecified 

acts which conceivably could be anticompetitive. 
Obviously, such application would place regulatory 

action as well as insurance industry activities into 

total chaos and confusion. subject to years of 
future court interpretations. Currently. Congress 

appears to have abandoned this radical approach 

and instead is considering substantial modification 

of McCarran by eliminating the antitrust exemption 
while at the same time enacting provisions which 

specifically authorize certain actions deemed to be 

necessary or beneficial.
Any such list of permissible items will subject

the regulation and operation of the insurance indus­

try to yean of uncertainty and instability due to the 

potential for coatly litigation and conflicting judi­
cial interpretations. The scope of activity covered 

by each specified Item will be unclear, potentially 

for decades, pending court interpretations, and 
desirable and proper activities are likely to be 

omitted from any such list due to oversight. Signif­

icantly. smaller companies can least afford such 

uncertainty and protracted litigation and, therefore, 

may be at a competitive disadvantage with respect 

to the larger'insurers.4 Even more critical, legal 
uncertainty .of this magnitude will impede the abil­

ity to attract capital, a particularly vital function if 
the industry is to provide widespread and socially 

necessary coverages.
Creates Regulatory Va c u u m

McCarean has been in existence for more than 
40 years and has been subject to numerous court 

interpretations throughout that period. Although 
one cannot predict with absolute certainty future 
judicial interpretations, regulators and the industry 

can act with some certainty under existing law. If. 
howe' er, McCarean is repealed or modified, almost 

all sute regulatory actions and frequently utilized 

activities in the industry will have to be analyzed 

to determine whether they m ay violate antitrust law 
or whether a specific congressional exemption may  
apply.

Moreover, such an approach will restrict regula­

tors' flexibility and their ability to try innovative 

approaches to solve problems. Significantly, it is 

unlikely that any benefit will result to insurance 
consumers. For instance, voluntary joint underwrit­

ing. pooling arrangements and market assistance 
programs may be jeopardized by federal antitrust 

law enforcement or enforcement of the Federal 

Trade Commission Act. The combination of insur­
ers' uncertainty as to the legal parameters within 

which they could safely operate on a coordinated 

basis, the severe penalties for an error in judgment 
and the practical and costly problem of amving at 

an informed decision promises a substantial lessen­
ing of insurer willingness to make available needed 

coverage which cannot be prudently provided by a 

single insurer.

Whether intentionally or inadvertently, repeal or 
modification of the McCarean antitrust immunity 

ultimately promises the establishment of a substan­
tial federal insurance regulatory role due to the cre­

ation of an insurance regulatory vacuum. The 

partial substitution of federal far state insurance 
regulation deprives the insurance purchaser ot the 
advantages inherent in state regulation of insur­

ance. including responsiveness at the local level to 

consumer complaints, experimentation and mnovj- 

rion and the certainty of an existing functional reg­
ulatory system in place in all states

As the regulatory vacuum and grey areas sur 
lave, questions of proper responsibility and 

enforcement authority will follow. It appears that 

any ot the contemplated changes in existing law 

would interject the Federal Trade Commission 
r  F T C”), as well as the Justice Department, into 

insurer activity This may lead to the regulated 

industry , the insurers, attempting to evade the state 
regulators by seeking prior federal approval or 

arguing absence of state authority due to federal 

preemption, to the ultimate disadvantage of the 

insurance consumer Inevitably, and in contradic­
tion to assertions of its advocates, modification «>t 

McCarean necessarily will result in a strong federal 

regulatory role at the expense of state authority

P u b l i s h e d  h v  t h e  N A I C  t o r  i n s u r a n c e  r e g u l a t o r s ,  

d i e  i n s u r a n c e  i n d u s t r y  a n d  c o n s u m e r  g r o u p s  

P r e s i d e n t .  C o m m i s s i o n e r  E d w a r d  J M u h l  i M d  i,

\  i c e  P r e s i d e n t  D i r e c t o r  J o h n  E A S a s h b u m  - III i. 

R e c o r d i n g  S e c r e t a r y  C o m m i s s i o n e r  F l e t c h e r  B e l l  

- K a n  i

A d d r e s s  c o r r e s p » i n d e i v . e  t o  K a r e n  M i l l e r  N  A I C  

E d i t o r .  I I C J  G r a n d .  K a n s a s  C i t y .  M O  r>u|i)rs 

1K I61 x a ’ - . i M x )  A d d r e s s  c o r r e c t i o n s  r e q u e s t e d  

o t e a s e  m a i l  t h e  o l d  a d d r e s s  l a b e l  w i t h  t h e  c o r r e c t i o n  

10 t h e  N A I C  P u b l i c a t i o n s  D e p t  

M e m b e r  K C  l A B E
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appropriate daa to the unique nature of the 

Insurance industry.

Some proponents of repeal or modification of the 

McCarran exemption have relied on the assumption 
that the national policy in favor of competition 
requires broad application of the antitrust laws. The 

arguments raised in support of such action are 
insufficient when adequately scrutinized. State reg­

ulators can agree that full application of federal 

antitiust laws is appropriate for most industries 

operating in the free market system in which a 
product or service is transferred or provided at the 

time of payment and the business is free of exten­
sive governmental regulation. The insurance indus­

try. however, does not fit within these parameters 

for the following reasons.’
First, the unfettered acceptance of risk is not 

permissible for insurance carriers because state reg­
ulators are extremely concerned with the financial 

soundness and solvency of companies. Unlike sub­
stantially all other industries, insurance involves 

the payment of a premium at the present in return 

for a promise to pay in the future upon the occur­
rence of certain contingencies which cannot always 

be accurately projected. State regulators have the 
responsibility to provide a regulatory environment 

protecting solvency and lo assure that adequate 
protections exist for future payments to 
policyholders.

Second, state regulation with respect to pricing, 

forms, coverages, financ.al condition and other 

critical matters, and the need to provide or facili­
tate the operation of market mechanisms to offer 
essential coverage substantially differentiates the 

insurance industry from other businesses. Assump­
tions which may be appropriate in other market 

contexts in which antitrust laws are fully applica­

ble. in which the free market permits the business 

to fail with the impact falling primarily upon share­

holders. and where there is an absence of thorough 
governmental regulation, do not apply to the rcgu- 

I.itcd insurance market.
Exemption Is Limited

It should be emphasized that the insurance 
industry has only a lim ited exemption from the 
.mmrust laws * Moreover, other regulated industries 

arc also exempt from or subject to different appli­
cation of federal antitrust laws it is simply inac­
curate to state tlut the insurance industry alone is 

exempt from full application of antitrust law

The insurance industry has been regulated etfec- 
lively by the states for more tliar. JO years under 

the existing McCarran language. Indeed, at the 

time that congressional action became necessary in 

order for state regulation and taxation of the indus­
try to continue, the original proposal suggested a 

total exemption trom the antitrust laws The NAIC. 

however, opposed the broad exemption and advo­
cated instead the limited exemption enacted in 

1*145. pursuant to which regulation has continued 
10 the present * F.ttective regulation will be impos­
sible if unknown and unpredictable judicial inter­

pretations and legal doctrines arc substituted tor 

past experience

J. No benefit will be achieved by modification 

of the current antitrust exemption.

Not only would the proj sisals to modify or 

repeal McCarran not have a positive impact on the 
recent liability crisis, but these proposals arc not 

necessary to authorize enforcement action against 
alleged collective activity of the insurance industry

in refusing to provide coverage in certain stale* or 
in setting prices.

Although unable to point to any specific evi­

dence and directly contrary to the opinion of regu­

lators who participate in the NAIC, some critics of 

the McCarran exemption allege that insurers have 

colluded to drive up prices or to refuse to provide 
specified coverages. However, such alleged con­

duct would not be protected by McCarran. Such 

conduct would violate existing state laws on anti­

trust and unfair competition provisions in insurance 

codes. In addition, an agreement or act to "boy- 

con. coerce or intimidate" is not exempt under 

McCarran in its present form. Moreover, under 
particular circumstances such a collusive agreement 

would not constitute, pursuant to existing judicial 
interpretations of the McCarean language, the 

"business of insurance... regulated by State Law."
Finally, it cannot be overly emphasized that the 

business of insurance, particularly with respect to 

the liability coverages, is competitive under the 

state regulatory system. Indeed, under McCaiTan 
the insurance industry has a competitive structure 

given the number of competitors and the ease of 
entry. Although a particular type of coverage may 

have limited sellers at a given point in time, the 

number of potential sellers is several thousand. 
Additionally, access to the market is relatively sim­

ple as minimum capital and licensing are the basic 
requisites for entry.

Given the competitive structure of the industry, 

it is highly unlikely that insurer collusion can be 

successful in the marketplace even in the absence 
of any legal prohibition. It seems clear that modifi­

cation or repeal would not result in the intended 
benefits but instead could have opposite, deleteri­

ous effects, including lessening competition by 

reducing the number of insurers currently in the 

market and imposing insurmountable barriers on 

entry into the industry.

Conclusion
A m o n g  the many factors overlooked in the 

debate over McCarran arc that we arc not discussing 

the creation of an antitrust exemption for the busi­
ness of insurance, de n o w  That discussion already 

has taken place in the mid-1940s The N A I C  was 

there and argued against a total exemption tor (he 
business of insurance and in favor of the scry lim­

ited. current exemption
The debate concerns, then, whether to change 

the limited, current exemption. Given that this lim­
ited exemption has become so intenw mod w ith 

effective state regulation that competition has 
tlourishcd under such a system and. most impor­

tantly. that any change would not appear to 
improsc alfordabillty or availability of certain 
lines, but instead inject uncertainty ,nto an industry 

where stability and predictability are so critical to 

the attraction ot necessary , vast infusions of capi­

tal. McCarean should not be repealed or amended 
at this time

It is simply inaccurate to 
state that the insurance 
industry alone is exempt 
from fu ll application of 
antitrust law.

It cannot be overly empha­
sized that the business o f 
insurance, particularly with 
respect lo the liability cover­
ages, is competitive under 
the state regulatory system.
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i 1 Moreover, N A I C  believe* that M c Ca rr m is 
eucntiil to effective state regulation and that modi­

fication of that act will create a void which will 

requite ever increasing federal oversight, eliminat­

ing primary responsibility of stale insurance depart­

ments.

1 Significantly, the insurance marketplace is made 
up of thousands of insurers acting independently 

and cannot be viewed as a single entity or utility. 

Although many of these insurers engaged in irre­
sponsible, cut-throat competition, it is also true that 

certain insurers acted prudently, refused to discount 

prices to unreasonable levels, and as a result lost 
market share.

1 Some insurance consumers and members of Con­
gress apparently have concluded that the transmis­

sion of advisory rates is the equivalent of industry 

price fixing which should be prohibited through 

repeal of McCarran. The commissioners’ experi­

ence demonstrates that in the liability coverages 
insurers do not adopt the advisory rates. Instead, 

after considering their own experience, the compet­
itive market, the advisory rates and all other data, 

insurers select their o w n  prices for their products, 

except where the state regulator establishes the 
maximum or only proper price. Further, the trend 

in states has been away from the dissemination of 

advisory rates as provided by the N A I C  model leg­

islation with respect to competitive rating for liabil­

ity insurance. N A I C  1983 Property and Liability 

Model Alternative Competitive Pricing and Appro­

priate Support Systems Act. Section 12. .VA7C 
Stone: Laws, R egula tions and G uidelines.

* Inched, some of the larger interstate imaraaca 

carriers m a y  favor repeal or modification of 

McCarran, since such action would give them a 

significant competitive advantage over their smaller 

competitor!.

* Indeed, even those calling for modification 

implicitly recognize the significant differences of 

the regulated insurance industry from other sectors 

of the ecaapmy because they also concede that 

enumeration of permissible activities must be 

included ils exemptions to the antitrust laws if 
McCanas: is modified. M a n y  proponents of change 

have simply failed to consider the adverse conse­
quences of amending McCarran.

4 Under McCarran, actions are protected from anti­

trust attack only if the activity constitutes the 
"business, of insurance” and only to the extent that 

it is "regulated by State Law." 15 U.S.C. Section 

1012(b). The exemption has been narrowly inter­

preted by court decisions. Further, the Sherman 
Antitrust Act is explicitly applicable to any agree­

ment with respect to or actiorisf boycott, coercion 

or intimidation. 15 U.S.C. Section 1013(b).

’ See, e.g.. 12 U.S.C. Sections 1828. 1842; 49 
U.S.C. Section 10706; 15 U.S.C. Section 21.

4 G roup L ife <4 H ealth Ins. Co. v R o \a l  D rug C o ., 
440 U.S. 205. 219 n. 21 (1979).

N A I C

1125 G ra n d  Ave.. Suite 1900 

Kansas Cits. M O  64106
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0F COMMERCE
d p v p l q r m e n tMcCarran-Ferguson Repeal Sought by iu«9wwqrcurance But Commissioners Jay “ Not in Public Interest”

A  half dozen of the best and bright­

est of state insurance c o m m i s­

sioners c am e to Washington trying to 

talk sense to legislators w h o  seem bent 

on repeal of the McCarran-Ferguson 

Act. regardless of whether it will help 

or impede managing insurance indus­

try problems.

First, five commissioners sounded 

off before the House Energy and C o m ­

merce subcommittee that has jurisdic­

tion over insurance. Then, a group 

from the National Association of In­

surance Commissioners leaders met 

the press to explain w hy  repeal of the 

McCarran-Ferguson Act would not be 

in the public interest.

The morning session. with Rep. 

James Fiorio iD-N.J.i in the chair, 

was an almost amazing coming togeth­

er of minds. With commissioners rang­

ing from the staunchly “let the state 

do it " mentality of N e w  York Superin­

tendent of Insurance James P Corcoran 

to Minnesota Commissioner of C o m ­

merce Michaei A  Hatch, w h o  has 

been campaigning f o r .» broader ted- 

crai role, there was inaniinity on two 

key ideas The commissioners agreed 

that solvency is their major problem 

And they also favor federal legislation 

in the areas of product liability law 

reform and environmental liability

F rom here, though, the agreement 

breaks down. Mr. Hatch argues that 

if the federal government enacts prod­

uct liability law reform, it also should 

have the right to supervise premiums 

for insurance coverage. Mr. Corcoran. 

David Levinson, insurance c o m m i s­

sioner of Delaware. Kenneth D. Menn. 

commissioner of insurance of N e w  

Jersey and John E. Washburn, Illinois 

commissioner and vice president of the 

N A I C .  strongly disagreed.

Mr. Hatch says solvency regula­

tion should be done on a national scale 

because an individual commissioner 

..annot tell an insurer to raise rates 

w hen necessary— “w e  would just be 

subsidizing sales in other states." But 

M r  Washburn said the N A I C  was far 

ahead of the federal government in 

creating screens to indicate companies 

in trouble, collecting data and disburs­

ing information to commissioners na­

tionwide He told Rep. Matthew Rmaldo 

iR-N J i. "I’m  not sure h o w  the fed­

eral government could help us on this. "

Begging ‘or Renef

M r  Mertn argued 'ha: -tatc reg­

ulation et insurance i- becoming so in­

tense ib.at he expects in five years to 

have insurance companies begging 

Washington to relieve them from the

burden of state-by-state regubtioo.Mr. 

Levinson argued that the federal gov­

ernment should put s o m e  m o n e y  into 

the N A I C  and imbue it with any au­

thority it is lacking to allow the state 

commissioners "to solve the problems 

of interstate insurance fraud, anti­

competitive behavior and solvency 

oversight.”

Mr. Corcoran suggested there is 

r oo m  for a federal role in the areas of 

pollution liability and product liability. 

These activities cannot obtain neces­

sary insurance, not because of ineffi­

cient state regulation, he said, but 

rather because there is a "lack of in­

surance capacity' to provide for the po- 

:entially staggering and unpredictable 

costs of the coverages involved. ’ ’ The 

federal government needs to play a 

part in the pollution liability crunch, 

he said, because "waterways 3nd air 

carry our environmental problems 

from one region to another and even 

from country to country ”

Air M e n n  want! the federal gov - 

eminent to %tudy the feasibility or 

creating a federal reinsurance program 

for high-risk pollution and to sic xuo- 

stancc risks, with risk management and 

sjtety engineering principles clearly 

spelled out."

(continuedJ
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Mr. Corcoran pointed out that the 

Jones Commission in N e w  York found 

a need for federal solution to product 

liability. “A  prodnctmanufactured in- 

one state m a y  be sold anywhere. HirC, 
inability to predict the ultimate costs 

of the liability which m a y  flow from 

the manufacture or distribution of a 

product makes the pricing of insurance 

coverage exceedingly difficult. A s  a 

result, manufacturers are unable to in­

telligently price their products, and 

whole industries— such as sporting 

goods— m o v e  abroad.”

Reinsurance Regulation

Mr. Merin noted that N e w  Jersey 

is proposing closer regulation of the 

"reinsurance practices of companies 

doing business in the state" and sug­

gested there m a y  be a federal role in 

oversight of international reinsurance. 

The N e w  Jersey Department has asked 

the state legislature to pass a resolu­

tion asking for a federal studs of rein- 

surance “to determine the effect on the 

balance of payment deficit of the alien 

reinsurance market."

This study also ■ hould look at the 

need for a stronger reinsurance market 

in the United Slates. Along with this, 

the study should determine whether the 

new tax law "is acting as a disincen- 

tise to placing long-tail reinsurance 

mi'iness with U.S. companies ” The 

study 'hould look at the need for fed­

eral licensing of alien reinsurers, and 

•e.indardx tor transacting reinsurance

■'U'tness
\nother Mudy should Nr imple­

mented. M r  M e n n  'aid. to deter­

mine ihe extent stock ownership ag- 

grav ates industry cycles by forcing in­

surance company management to take 

he short-term versus long-term

view— i.e; Utigjrtjeef’for impressive 

shareholder dividends each quarter 

might cause n  stock company, to en­

gage, in the potentially dangerous prac­

tice of cash flow underwriting more 

readily than a mutual insurer.”

He  also wants the federal govern­

ment to investigate the possibility of 

barring corporate conglomerates from 

owning property/casualty insurers. He 

explained. ”A  number of recent in­

surance co mpany problems m a y  have 

been exacerbated due to the purchase 

of insurance companies by large 

noninsurance conglomerates.”

Mr. Corcoran picked up on this 

theme at the N A I C  press conference, 

telling reporters that a lot of the blame 

for insurance problems stems from the 

deregulation policies of the federal 

government. H e  argued that the best 

w a y  to prevent ’outrageous insurance 

costs” and "outrageous civil justice 

costs” is regulation. State insurance 

commissioners are regulating, try ing 

to become accountable for cash flow 

underw riting, he said, but a lot of the 

problem was caused by lack of federal 

regulation of truckers and the 

environment.

The N A I C  released a paper ex­

pressing strong opposition to changes 

in the McCarran-Ferguson Act. " T h e  

N A I C  believes it is vital that ihe public 

and membe rs  of Congress understand 

thai repeal or modification of \UUar- 

ran is not even a partial solution to tbe 

liability insurance crisis The issjes are 

fundamentally unrelated Mar;, and 

Commissioner Edward 1 Muhi. pres.- 

deni of the N A I C .  said The teport 

notes that "proposals -o modify 

McCarran are KJ'cd >n the unsup­

ported belief that 'U«.h action a nild 

solve >r rectify ’he .ability ,n'iir.*nce

crisis and the unexamincd assumption 

that the industry should be treated in 

the same manner as others in the free 

market sector."

The McCarran-Ferguson Act 

grants regulation of insurance to the 

states and also is the source of the in­

surance industry's antitrust immunity. 

Those w h o  believe that the liability in­

surance crisis was caused by lack of 

competition in the industry "are 

patently in error," Connecticut In­

surance Commissioner Peter W .  

Gillies told reporters. Mr. Corcoran 

said he is concerned that repeal or 

modification of McCarran-Ferguson 

will "fog regulatory jurisdiction" so 

the state will And some of its actions 

preempted.

David Thornberry. a m e m b e r  of 

the Texas State .Insurance Board, 

argued that insurance is different than 

other industries because not only are 

shareholders hurt by insolvency, but 

policyholders as well. Thus, insurance 

is in a "unique" situation and cannot 

be treated the same as other industries 

without policyholders, he said

The commissioners do not w.mt 

modification of McCarran. as sug­

gested by some, to allow for a laun­

dry list of permissible activities while 

ihe main antitrust exemption is lifted 

Smaller companies would not be able 

to stand this umbiguitv Commissioner 

C  -rcorun 'am m d  rhi' . ui:J lead to 

1C" competitn n. rather m a n  more

\|- Muni added that the r*v:* n 

M . V a r a n  ft C  mgres- ill *r :vc 

-v.a.;sc ne -l ,r.c .aus.-s r 

arm :y .t i m s  has ’v e n  extreme c m- 

petition H e  argued that "controlled 

reguijtu m ” n* t .-'trpowion. :» need­

ed ' ’ tea. w a h  m e  anility cr;-,s

t . .' ■ ,rri " "
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B y  C e c i l  L. P e a r c e

Separating Fact From Fiction
tiring the past year, legislation 
has been introduced in the U.S. 

f] Congress to repeal the McCar­
ran-Ferguson Act or amend it by 
taking away the insurance indus­

try’s limited antitrust exemption. The debate 
surrounding McCarran-Ferguson should come 
as no surprise to the insurance industry, espe­
cially after the public outcry that came during 
the last insurance cycle. In the last 18 
months. Congress undoubtedly has heard 
many complaints from constituents regarding 
the availability and affordability of insurance. 
As a result, moves to repeal or amend McCar­
ran-Ferguson have increased and several con­
gressional hearings have been called address­
ing the subject.

If the insurance industry is to convince 
Congress that the McCarran-Ferguson Act 
should remain intact, several myths will have 
to be dispelled.

Myth No 1: Repealing McCarran-Ferguson 
would increase competition. There is a per­
ception on Capitol Kill that it was a lack of 
competition that wus in part the cause of the 
insurance crisis and repeal of McCarran-Fer­
guson would solve this problem. The truth of 
the matter is that the insurance industry is one 
of the most competitive in the United Stales. 
There are currently more than 3.000 licensed 
insurance companies doing business in this 
country. Intense competition was a key com- 
|Minenl fueling the price war of the early 
1980s. While we don’t op|Ki*e additional 
competition, we also cannot let Congress base

Repeal of

 ̂ the_____

. McCarran-Ferguson 

A c T w i M 

hurt, not help, 

insurance 

buyers.

(! frit /.. I'ftift t u i hr ft tor of  ttalf 
fiitifrnmrnt offairt for thr I ml*• 
ftfnilrnt Inmritnre S/trnti o f 
A inf run.

public policy on the misconception that com­
petition is lacking in the insurance industry.

Myth No. 2: One of the causes of the 
insurance crisis is price fixing, and this could 
lie prevented by repealing McCarran-Fergu­
son. The I mill is that the McCarran-Ferguson 
Act does not allow price fixing, and if insur­
ance companies engaged in such practices, 
they would he penalized accordingly. Further­
more. the Antitrust Division of the Justice 
Department has said publicly that it has found 
no hasis fur charges that collusion in the 
insurance industry led to the cris:s in liability 
insurance. Illusion officials said the market 
for property/casualty insurance rendered col­
lusion difficult or even impossible.

Myth No. 3: State governments have failed 
to respond lo the insurance problem. In fact, 
slate governments and state insurance com­
missioners across the country have worked 
hard .mil responded effectively to the insur­
ance crisis. First, insurance commissioners in 
many slates established market assistance 
plans to help the public find coverages they 
might not otherwise have been able to. The 
insurance industry cooperated with the com­
missioners to provide this service. During the 
past year and a half, almost every stale legis­
lature has debated the need for tort reform and 
insurance reform. Many state legislatures ac­
cepted the argument for tort reform and the 
demand by society that our civil justice sys­
tem be restored to one based on fault und not 
simply on who has the money to pay. State 
legislatures also have adopted a variety of

SO INsl'KANCK REVIEW JUNE l'*7 e«tOCA»fM IV •*!>«(*** LAMS Ml



insurance reforms to correct some of the 

practices within the industry. These in­

clude regulations concerning midterm 

cancellations and advance notice of non­

renewals, among others. In short, state 

legislatures identified correctly the two 

key items affecting the insurance prob­

lem: insurance reform and tort reform.

T H E  B E N E F I T S  

Before making any decisions about the 

McCarran-Ferguson Act, Congress must 

understand the benefits it provides to the 

public. For example, the McCarran-Fer­

guson Act allows insurers to share loss 

data, whicl. is necessary for small and 

medium-sized companies to set premium 

rates and compete effectively in the mar­

ketplace. If McCarran-Ferguson is re­

pealed, sharing loss data would no longer 

be allowed, and smaller companies 

would be forced out of the business. Co n­

sequently, insurance would be less avail­

able. M a n y  consumers have benefited 

from such programs as automobile as­

signed risk plans and the F A I R  plans that 

provide property insurance. Because 

these programs involve cooperative ef­

forts within the industry, it is doubtful 

that such programs could continue if 

McCarran-Ferguson were repealed.

Another cooperative effort involves 

state guaranty funds. If an insurer be­

comes insolvent, other companies are re­

quired to pay the insolvent company’s 

liabilities. This cooperative effort now 

costs Insurance companies millions of 

dollars each year. If McCarran-Ferguson 

is repealed, this safety net might be gone 

as well.

During the next 18 months that the 

100th Congress is in session, it will 

decide whether to repeal or amend 

McCarran-Ferguson. Congress will make 

this decision based on its understanding 

of the causes of the insurance problem. 

Proponents of altering .McCarran-Fergu­

son argue that the insurance crisis was 

caused by a lack of competition, price 

fixing and inadequate slate regulation. If 

Congress enacts public policy based on 

these misunderstandings, then we  can 

expect inadequate and misguided an­

swers from Capitol Hill. Furthermore, it 

will he the insurance buying public that 

ultimately will pay the price for a mis­

guided federal policy.

This is no lime to sit on the sidelines 

and expect someone else to carry the 

ball. The proponents of repealing McCar-

V I E W P O I N T

ran-Ferguson would like nothing more 

than to see this industry brought under 

direct federal regulation. This issue re­

quires insurance agents and companies 

to work cooperatively in a process of edu­

cating Congress on the benefits of retain­

ing McCarran-Ferguson. Every insurance 

agent and insurance company executive 

must be willing to participate in the polit­

ical process by contacting his or her con­

gressman by letter and personal visit in 

this effort. As insurance professionals it

is our responsibility lo help shape public 

policy in the best interest of our clients, 

the insurance consumer.

The public policy that will be shaped 

by Congress will in large measure be 

determined by the grass roots effort of our 

industry. The Washington bureaucrats 

are betting the insurance industry doesn’t 

have the strength to mount an aggressive 

grass roots campaign to stop federal 

intervention. Will the insurance industry 

prove them wrong? , ■

Sfl INSURANCE REVI-’W  JUNE l W
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t R e p e a l  S u p p o r t  W i t h d r a w n

State L a w m a k e r s  Shift 

Position o n  M c C a r r a n t

By C.A. CARPENTER
Journal oi Convn»fo» S lil*

S o m e  s ute  law m akers do sup­

port state insurance regulation af- 

teralL
T h e  National Conference of 

S u t e  Legislators, meeting in India­

napolis this week, voted to abandon 

its 1986 positioa urging Congress to 

repeal parts of the federal M c C a r­

ran-Ferguson Act.

The act, adopted by Congress 

and signed by President Roosevelt 

in 1945. serves as the basis for sute 

regulation of the nation's 5,000 in­

surance companies.

It grants the business of insur­

ance a limited exemption from the 

federal antitrust laws, but doesn’t 

apply to cases involving boycott, 

intimidation or coercion.
I N o w  s o m e  federal l a w m a k e r s  

have expressed second thoughts 

about the sutus quo. with repeal of 

■ the exemption being propoised in 

Washington by Sen. H o w a r d  M etz­

enbaum. D-Ohio, and Rep. D o n  E d ­

wards, D-Calif.

B y  a 14-6 vote, the sute legisla­

tive group s business, labor and 

regulation committee m a d e  up of 

20 m e m b e r s  rejected a motion to 

1 continue support for repeal of the 

i exemption.

[ The motion to continue that sup-

The job we have done stands up against the job the federal government has done in regulating other businesses.’
— Rep. Irving H. Levin 

Rhode leiand

port w a s  introduced by Illinois 

Rep. W o o d s  B o w m a n .  D - C o o k  

County, and s o m e  lobbyists at the 

meeting warned that the group's 
vote still could be overturned at 

the last minute. But they weren't 

a w a r e  of any such m o v e m e n t  
Thursday.

"The job w e  have done s u n d s  up 

against the job the federal govern­

men t  has done in regulating other 

businesses," crowed Rho de  Island 

Rep. Irving H. Levin.

Th e Cranston D e m oc ra t m a d e  

his appeal as president of the N a ­

tional Conference of Insurance 

Legislators. That group, based in 

Brookfield, Wis., represents s ut e 

legislators w h o  have chaired or 

chair insurance committees across 

the country. It operates independ­

ent of the National Conference of 

State Legislators, which is based in 

Denver.

" N o  w a y  a m  I ready to go h o m e  

and tell m y  constituents that I vot­

ed to turn the job over to the s a m e  

folks w h o  run the U.S. Post Offlce 

and the IRS." Rep. Levin urged.

H e  argued that federal antitrust 

laws havea't helped other busi­

nesses to flourish, such as m a k e r s  

of cars, T V s  and silicon chips. H e  

added that federal banks are fail­

ing at six times the rate of insur­

ers.

Rep. Levin wa s joined in his ap­

peal by Indiana Sen. Richard W. 

W o r m a n .  R-Leo: Wisconsin Sen. Je­

r o m e  V a n  Sistine, D - G r e e n  Bay, 

Ohio Sen. Da vi d L. Hobson. R- 

Springfield; a nd  N e w  Y o r k  Sen. 

Donald M. Halperm, D-Brooklyn.

T h e  N e w  York delegation was 

split, with Rep. Frank Barbarro. 

D - N e w  York City, vo un g to contin­

ue support for repeal.

T h e  14 states voting against re­

peal included Indiana. Wisconsin. 

Connecticut. Ohio, N e w  Hampshire, 

Maine, Michigan, Georgia, Iowa, 

K a n s a s  and North Dakota. T h e  

sutes surp:rting repeal were Illi­

nois. Texas. Delaware, N e w  M e x i­

co. Idaho and Washington.

i



RESOLUTION No. 2

State Regulation of Insurance

WHEREAS, state regulation of Insurance Is more responsive to the needs and 

desires of state cltlzei.:; and

WHEREAS, the McCarran-Ferguson Act leaves the regulation of the Insurance 

business to the several states; and

WHEREAS, repeal of the McCarran-Ferguson Act would lead to a loss of authority 

by the states to regulate the insurance business; and

WHEREAS, even though 50 states Independently regulate the insurance Industry, 

they do work with and through organizations such as the Conference of Insurance 

LEgislators and the National Association of Insurance Commissioners to address 

common needs and problems; and

WHEREAS, the regulation and taxation of the business of insurance is being 

effectively administered by state regulatory authority;

NOW, THEREFORE, BE IT RESOLVED that the Conference of Insurance Legislators 

supports the continuation of state regulation of insurance and oppose repeal or 

amendment of the McCarran-Ferguson Act; and

BE IT FURTHER RESOLVED that a copy of this resolution be sent to the President of 

the United States, the members of the United States Senate and House of 

Representatives; and

BE IT FURTHER RESOLVED that a copy of this resolution be sent to the state 

legislative Insurance Committee chairpersons of each state urging adoption of a similar 

resolution.

i’



C om m ittees:

Chalr-Sinic Affairs 

v. Clialr-Judldary 

'Ifclccommunlcaiioiis 

Special Hlhlcs 

ijcgislnilueGouncil

l-lnance subcommittee 
lor the l Diversity ol Alaska

Joint Committer 
on tironnmu Kccovcry

A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

P.O Box V  
Juneau. Alaska ouati 

(907) 4G3 -J047

F e b r u a r y  2 4 ,  1 9 8 8

T O :  S e n a t o r  T i m  K e l l y ,  C h a i r
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  F r a n /  U l m e r

/ Iw
S U B J E C T :  H o u s e  B i l l  2 8 7

I  a m  w r i t i n g  t o  r e q u e s t  t h a t  y o u  s c h e d u l e  a  h e a r i n g  f o r  
H o u s e  B i l l  2 8 7 ,  " A n  A c t  r e l a t i n g  t o  s t u d e n t s ’ e n t i t l e m e n t  t o  
u n e m p l o y m e n t  c o m p e n s a t i o n  c r e d ’ t  a n d  b e n e f i t s " .

T h i s  b i l l  h a s  t h e  s u p p o r t  o f  t h e  D e p a r t m e n t  o f  L a b o r  a n d  h a s  
e n c o u n t e r e d  n o  o p p o s i t i o n  f r o m  a n y  g r o u p  o r  i n d i v i d u a l .

A t t a c h e d  i s  a  b r i e f  d e s c r i p t i o n  o f  t h e  b i l l  a n d  o t h e r  
b a c k g r o u n d  i n f o r m a t i o n .  P l e a s e  l e t  m e  k n o w  i f  y o u  n e e d  a n y  
a d d i t i o n a l  i n f o r m a t i o n .

A t t a c h m e n t s

/ v

l) is ir ic i4B  -  Juneau



Alaska State Legislature
H o u s e

P.O. BOX V 
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

J a n u a r y  2 6 ,  1 9 8 8

T O :  A l l  M e m b e r s  o f  t h e  H o u s e

FROM : R e p r e s e n t a t i v e  F r a n  U l m e r

S U B J E C T :  H o u s e  B i l l  2 8 7

H o u s e  B i l l  2 8 7  w a s  i n t r o d u c e d  l a s t  y e a r  t o  r e m e d y  a n  
i n e q u i t y  i n  t h e  e m p l o y m e n t  s e c u r i t y  a c t  ( u n e m p l o y m e n t  i n s u r a n c e ) .  
T h i s  b i l l  w o u l d  a l l o w  a n  i n d i v i d u a l  w h o  h a s  b e e n  w o r k i n g  
f u l l - t i m e ,  w h i l e  p u r s u i n g  a n  a c a d e m i c  e d u c a t i o n ,  t o  q u a l i f y  f o r  
u n e m p l o y m e n t  b e n e f i t s  i f  t h e  w o r k e r  b e c a m e  u n e m p l o y e d  b e c a u s e  o f  
a  l a y o f f  o r  j o b  e l i m i n a t i o n .

W h e n  AS 2 3 . 2 0 . 3 7 8  w a s  e n a c t e d  i n t o  l a w  i n  1 9 8 0 ,  t h e  i n t e n t  
w a s  t o  p r o h i b i t  i n d i v i d u a l s  f r o m  q u i t t i n g  t h e i r  j o b s  t o  g o  t o  
s c h o o l  f u l l - t i m e  w h i l e  d r a w i n g  u n e m p l o y m e n t  b e n e f i t s .

H o u s e  B i l l  2 8 7  w o u l d  p e r m i t  o n l y  t h o s e  f e v ;  i n d i v i d u a l s  w h o  
h a v e  b e e n  g o i n g  t o  s c h o o l  f u l l - t i m e  w h i l e  w o r k i n g  f u l l - t i m e  t o  
r e c e i v e  u n e m p l o y m e n t  b e n e f i t s  i f  t h e i r  s o u r c e  o f  i n c o m e  w a s  
s u d d e n l y  t e r m i n a t e d .  T h e  i n d i v i d u a l  w o u l d  s t i l l  h a v e  t o  m e e t  a l l  
t h e  o t h e r  s t a t u t o r y  r e q u i r e m e n t s  i n  o r d e r  t o  r e c e i v e  b e n e f i t s .  
T h e s e  i n d i v i d u a l s  a r e  c u r r e n t l y  u n f a i r l y  p e n a l i z e d  u n d e r  e x i s t i n g  
l a w .

Official Business

T h a n k  y o u  f o r  y o u r  f a v o r a b l e  c o n s i d e r a t i o n .



Bill No. 
Title

Committee Substitute for House Bill 287 (FIN)^m
Date
(Contact: February 4, 1988

"An Act re la t in g  to s tuden t 's en t i t lem en t 
to unemployment compensation c re d i t and 
b e n e f i t s . "

Joe S it to n 
465-2712

Eileen Plate 
465-2700

Committee Subs t i tu te fo r House B i l l 287 (FIN) am provides fo r the payment o f 
unemployment insurance bene f i ts to in d iv id ua ls who have been working f u l l - t im e  while 
attend ing school and who are la id  o f f from work. Under present law, a person who is 
tak ing 10 or more c re d i t hours of classes is not e l ig ib le  f o r unemployment insurance 
be ne f i ts , w ithou t exception .

The prov is ions o f th is  b i l l  remedy an inequ i ty in the law th a t denies bene f i ts to 
persons who have demonstrated tha t school attendance does not a f fe c t th e i r a v a i l a b i l ­
i t y  f o r work or th e i r a b i l i t y  to work f u l l - t im e  and attend school.

The Department's understanding is tha t the in te n t o f the e x is t in g law is to prevent 
persons from v o lu n ta r i ly  leaving th e i r jobs and a ttend ing school to an exten t th a t 
the school attendance precludes the l ik e l ih o o d o f th e i r ob ta in ing work. Those 
persons who have demonstrated tha t school attendance does not in te r fe re  are , the re ­
fo re , u n fa i r l y  penalized under the curren t law.

The Department agrees th a t the exceptional c la imant whose a v a i l a b i l i t y  is unimpaired 
by school attendance should not be a r b i t r a r i l y  d is q u a l i f ie d  from rece iv ing unemploy­
ment insurance bene f i ts .

The Department supports the prov is ions o f Committee Subs t i tu te fo r House B i l l No. 287 
(FIN) am.

POSITION PAPER/Department of Labor
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Fiscal Note Analysis 
CSHB 287 FIN (am)

This bill would pay unemployment benefits to individuals who attend school 
if they became unemployed while both attending school and working at least 
thirty hours a week.

There would be a cost to the State if state employees became unemployed 

and qualified under this bill for unemployment benefits. Under existing 
law, the State reimburses the Unemployment Insurance trust fund for 
benefits paid to its employees. We estimate that fifteen employees a year 
would qualify for benefits. At an average benefit of S2,000 each, this 
would equate to $30,000 a year.

Since approximately 70% of the state operating budget is general funds, we 
estimate that $21,000 (70% of $30,000) of general fund money would be used 
while $9,000 would be other funded. Other funds include federal, inter­
agency, user fees, etc.



Chalr-Staie Affairs 

v. clwlr-Juclldary 

IMccommunicailons 

special Mililcs 

I x'glslaiiw Council

Finance Subcommllicc 
lor the I ’niveislly of Alaska

Joint Commiiiee 
on Economic Rr( n\rry

C o m m it t e e s :
A l a s k a  S t a t e  L e g i s l a t u r e

MO. Box 
Juneau. Alaska onsii 

(l>07) 405-4947

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

F e b r u a r y  2 4 ,  1 9 8 8

T O :  S e n a t o r  T i m  K e l l y ,  C h a i r
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

/ \

FROM: R e p r e s e n t a t i v e  F r a n / U l m e r

S U B J E C T :  H o u s e  B i l l  2 8 7

I  a m  w r i t i n g  t o  r e q u e s t  t h a t  y o u  s c h e d u l e  a  h e a r i n g  f o r  
H o u s e  B i l l  2 8 7 ,  " A n  A c t  r e l a t i n g  t o  s t u d e n t s '  e n t i t l e m e n t  t o  
u n e m p l o y m e n t  c o m p e n s a t i o n  c r e d i t  a n d  b e n e f i t s " .

T h i s  b i l l  h a s  t h e  s u p p o r t  o f  t h e  D e p a r t m e n t  o f  L a b o r  a n d  h a s  
e n c o u n t e r e d  n o  o p p o s i t i o n  f r o m  a n y  g r o u p  o r  i n d i v i d u a l .

A t t a c h e d  i s  a  b r i e f  d e s c r i p t i o n  o f  t h e  b i l l  a n d  o t h e r  
b a c k g r o u n d  i n f o r m a t i o n .  P l e a s e  l e t  m e  k n o w  i f  y o u  n e e d  a n y  
a d d i t i o n a l  i n f o r m a t i o n .

A t t a c h m e n t s

/ v

District 4 U  —  JuiiCciu
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TO: Representative Zawacki

- American Insurance Associ ation 
No. 586-3340)

RE: HJR 25

DATE: February 9, 1988

At the Senate Labor & Commerce hearing on 2/5/88, you 
r.sked, "Where is the opposition  to this resolution?" I testified 
that virtually every major insurance trade association  in the 
U n i t e d  S t a t e s  o p p o s e s  r e p e a l  or a m e n d m e n t  to the M c C a r r a n -  
F e r g u s o n  Act. I a m  e n c l o s i n g  a s t a t e m e n t  f r o m  J o h n  B u l b o l z ,  
President and Chief Executive Officer of the Secura Insurance 
Company, that was presented before the Subcommittee on Monopolies 
& Commercial Law of the Committee on the Judiciary of the United 
States House of Representatives (12/1/87). Mr. Bulbolz repre­
sents the following trade associations:

Alliance of America Insurers
American Insurance Associatio n
American Council of Life Insurance
Health Insurance Association of America
Independent Insurance Agents of America
National Assoc iation of Casualty and Surety Agents
National Asso ciation of Independent Insurers
National Assoc iation of Life Underwriters
National Association of Mutual Insurance Companies
National Association of Professional Insurance Agents

Amendments to the McCarran-F erguson Act are also opposed 
by the National Association of Insurance Commissioners. Last

Slagle 
(Telephone



R e p re se n ta t iv e  Zawacki -2- F e b r u a r y  10/ 1988

year, on the House side, there was extensive testimony in o p p o s i­
tion to this resol ution by Alaska agents and brokers. Apparently 
the Commerce & Labor Committee with the National Conference of 
State Legislators has abandoned their positio n urging repeal of 
parts of the federal M c C arran-Fe rguson Act.

From the industry's viewpoint, the b ottom line is that 
the proposed amendmen ts to the McCarr a n - F e r g u s o n  Act will not 
increase competition; and repeal of the anti-trust exemptions, 
invite federal intervention into regulating the industry.

TJS :knA.24 
Attachments
cc; Members of the Senate Labor and Commerce Committee
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I R e p e a l  S u p p o r t  W i t h d r a w n

State L a w m a k e r s  Shift 

Position on M c C a r r a n l

By C.A. CARP E N T E R
Joum*i of Convn*ro» 5(1 It

S o m e  state lawmakers do sup­

port sute insurance regulation af- 

terall.
T h e  National Conference of 

S u t e  Legislators, meeting in India­

napolis this week, voted to abandon 

its 1936 position urging Congress to 

repeal parts of the federal M c C a r­

ran-Ferguson Act.
T h e  act, adopted by Congress 

and signed by President Roosevelt 

in 1945. serves as the basis for sute 

regulation of the nation's 5,000 in­

surance companies.

It grants the business of insur­

ance a limited exemption from the 

federal antitrust laws, but doesn't 

apply to cases involving boycott, 

intimidation or coercion, 

i N o w  s o m e  federal l a w m a k e r s  

have expressed second t h o u g b u  

about the sutus quo. with repeal of 

1 the exemption being proposed in 

Washington by Sen. H o w a r d  Metz­

enbaum. D-Obio, and Rep. D o n  E d ­

wards, D-Calif.

B y  a 14-6 vote, the sute legisla­

tive group's business, labor and 

regulation committee m a d e  up of 

20 m e m b e r s  rejected a motion to 

1 continue support for repeal of the 

l exemption.

I The motion to continue that sup-

‘The job we have done stands up against the job the federal government has done in regulating other businesses.’
— Rep. Irving H. Levin 

Rhode I eland

port w a s  introduced by niinois 

Rep. W o o d s  B o w m a n .  D - C o o k  

County, and s o m e  lobbyists at the 

meeting warned that the group’s 

vote still could be overturned at 

the last minute. But they weren't 

a w a r e  of a n y  such m o v e m e n t  
Thursday.

"The job w e  have done s un d s  up 

against the job the federal govern­

ment has done in regulating other 

businesses.” crowed R h o d e  Island 

R e p  Irving H. Levin.

The Cranston Demo cr at  m a d e  

his appeal as president of the N a ­

tional Conference of Insurance 
Legislators. That group, based in 

Brookfield. Wis., represents s u t e  

legislators w h o  have chaired or 

chair insurance committees across 

the country. It operates independ­

ent of the National Conference of 

State Legislators, which is based in 
Denver. j

" N o  w a y  a m  I ready to go home' 

and tell m y  constituents that I vot-! 

ed to turn the job over to the s a m e  -. 

folks w h o  run the U.S. Post Office 

and the ERS." Rep. Levin urged. ;

H e  argued that federal antitrust 

laws ha v e n’t helped other busi-' 
nesses to flourish, such as ma k e r s  

of cars, T V s  a nd  silicon chips. H e  

added that federal banks are fail­

ing at six times the rate of Insur­

ers.

Rep. Levin w a s  joined In his ap­

peal by Indiana Sen. Richard W, 

W o r m a n ,  R-Leo; Wisconsin Sen. Je­

r o m e  V a n  Sistine, D - G r e e n  Bay, 

Ohio Sen. D a v i d  L. Hobson, R- 

Springfield; a n d  N e w  Y o r k  Sen. 

Donald M. Halperin, D-Brooklyn.

The N e w  Y o r k  delegation w a s  

split, with Rep. Frank Barbarro. 

D - N e w  Yor k  City, voting to contin­
ue support for repeal.

Th e 14 states voting against re­

peal included Indiana, Wisconsin. 

Connecticut, Ohio, N e w  Hampshire, 

Maine, Michigan, Georgia, Iowa, 

K a n s a s  an d North Dakota. T h e  

sutes supporting repeal were Illi­

nois. Texas, Delaware, N e w  M e x i­

co, Idaho and Washington.

i



NCSL COMMERCE AND LABOR COMMITTEE VOTE ON CONTINUING THE 1986 REGULATION 
IN FAVOR OF REPEAL OF McCARRAN-FERGUSON

Those voting 
resolution).

State

Alabama

Colorado

Connecticut

Georgia

Indiana

I ow a

Kansas

Maine 

Maryland 

Michigan 

New Hampshire

North Dakota 

Ohio

Wisconsin

in support of the industry's position (that is against the 

Delegate

Representative Perry Hooper 
Senator Chip Bailey

Senator Claire Traylor

Representative Jose C. Aaamo

Representative Mary Jane Galer

Senator Richard Worman
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Report o f the 1987 NCSL Nominating Committee
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Sa l ly Diamond, D ire c to r , Leg is la t iv e Council, Maine



Sy lv ia Duke, A dm in is t ra t iv e Ass is tan t to the Senate Pres iden t, Louis iana 
James Heckman, Deputy D ire c to r , House F isca l Agency, Michigan '
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Mr. Chairman, members of Che subcommittee, repeal or change of the 

McCarran*Ferguson Act as proposed by H. R. 2727, will mean fewer companies 

and less competition, which will be harmful to the marketplace and consumers, 

'"mtrary to what proponents of this legislation have said, repeal will do 

nothing to help relieve availability/affordability problems. Repeal will 

also mean the unwarranted imposition of dual federal/state regulation.

The McCarran Act should not be repealed or c h a n g e d .

I am John S. Bubolz, President and Chief Executive Officer of SECURA 

Insurance, Appleton, Wisconsin, founded in 1900 by my grandfather. I am a 

m ember of the Board of Governors of the National Association of Independent 

Insurers, a property/casualty trade association of 540 insurance companies. I 

also serve on the advisory board of the Small Business Administration and was 

a delegate to the White House Conference on Small Business in 1986. This year 

S ECURA will write approximately $120 million in premiums in six states, up 

from $106 million last year.

In addition to speaking to my own small insurance company, I also am 

pleased to represent the following insurance trade associations: the Alliance

of American Insurers, the American Insurance Association, the American Council 

of Life Insurance, the Health Insurance Association of America, the 

Independent Insurance Agents of A-erica, the National Association of Casualty 

and Surety Agents, the National Association of Independent Insurers, the 

National Association of Life Underwriters, the National Association of Mutual 

Insurance Companies, and the National Association of Professional Insurance



Repeal or modification of McCarran would be particularly harmful to 

small companies like mine. My company would either oe forced out or business, 

or we would have to merge with another competing company, or we would be 

forced to make pricing determinations with inadequate information.

In the future, small companies like SECURA would be deprived of 

industry data upon which to base rates in many lines, and we would have two 

choices “ to somehow rely on pricing determinations made by larger companies 

or to risk insolvency by setting rates without the benefit of adequate 

statistical supporting data.

NAII recently released a report of a 22*company McCarran-Ferguson 

Tas k  Force wh i c h  found five major Implications for the industry and the public 

it serves in the event of repeal of the McCarran Act.

They are as follows:

(1) Regardless of h ow skillfully any bill was drafted or how many "safe 

harbors" of permissible activities were included, repaal would create an 

inescaoable and damaging transition period.

(2) The industry would contract, resulting in fewer competitors, higher 

prices for the public, less choice of products, less innovation; eventually, 

the insurance business would fall into the hands of a fe'» giant companies.

(3) Litigation would burgeon to test the boundaries of every safe harbor 

and every aspect of the business.

(4) A  costly and confusing system of dual federal^state regulation would 

ensue, but ultimately complete federal control would supplant state regulation.

(5) Reinsurance would dry up, particularly for smaller companies, hastening 

their disappearance from the market.



Small to m e d i u m‘sized Insurance companies like mine serve a very 

important purpose in the insurance marketplace.

We have been steadfast providers of insurance to homeowners and 

small'-business owners whether the market is "soft" or "hard." We have been 

able to fulfill that role because of the cooperative activities we may pursue 

under the M c C a r r a n‘Ferguson Act. Elimination or change of the antitrust 

exemption resulting in prohibitions against that activity would limit our 

ability to play the same role in the future or to expand our capabilities.

O u r  presence makes the insurance marketplace extremely competitive, 

which is an important benefit to the consumer.

The following figures attest to the degree of competitiveness within 

our industry.

There are about 3,500 companies in the business, wi t h  new entrants 

coming In almost daily. Only one company comes close to having 10% of market 

share. The top five companies write less than 25% of the business, and the 

top ten write less than 40%. Companies like mine, with under 1% of the market 

write more than 43% of the business.

The limited antitrust exemption provided by the McCarran Act permits 

joint collection and sharing of loss data and other essential information so 

that companies can make intelligent, predictive judgments about possible future 

losses and adequately price their insurance products to protect company 

solvency for policyholders. The exemption also permits pooling agreements and 

sharing of h a r d*to‘place jumbo risks vital to the efficient operation of the 

Insurance market.



Any change in the M c C a r r a n 4Ferguson Act, including the enumeration 

of specific acts which might be exempt, would result in uncertainty in the 

law, which would take decades to resolve in the courts. This uncertainty 

would make the predictability necessary for the pricing of insurance to 

ensure solvency impossible. These risks would manifest themselves in costs 

borne by consumers.

Such an approach also would stifle innovation and harm small 

insurance companies which have been creative forces in the industry. New 

legislation to amend the act would continually be required to permit companies 

to continue their innovative traditions. Thus, changing the McCarran Act 

would be a detriment to insurers, small businesses and to consumers generally.

Insurance is a unique business because, unlike other businesses, 

insurers never kno w  the true cost of their product until all claims are 

presented and resolved. Thus, insurers price before knowing costs, whereas, 

others evaluate costs first, and then price products. Insurers must make 

educated projections about future losses, economic factors, legal standards 

and a variety of other variables, and they often must wait years to find out 

if they were right or wrong. As a result, insurers must act Jointly to gather 

every scrap of data available In order to make educated escimates.

While I am speaking primarily for the property/casualty insurance 

industry, I also am representing the American Council of Life Insurance at 

this hearing.



Small life insurers perceive the principal problem associated 

w i t h  repeal or change of the McCarran immunity is uncertainty. What types of 

joint activity will be expressly permitted? What types will be permitted by 

implication? Which joint activities will be challenged in court? Who will 

prevail? Wil l  the Federal Trade Commission attempt to preempt state insurance 

regulation as it did in the late 1970's? Will the states respond to the threat 

of federal preemption by enacting rigid anti-competitive regulations?

Life insurers would expect to see a major legal challenge to at least 

three fundamental joint activities: (1) the sharing of actuarial data; (2) the

o peration of state guaranty funds; and (3) the reinsurance process. All of 

these joint activities are juch more important to small life insurers than to 

large ones.

Thus, the limited antitrust exemption provided by the McCarran Act 

is essential to a healthy, competitive insurance market.

To say, a3 some industry critics charge, that under the McCarran Act 

insurers sit around a table and collectively set prices is false and 

demonstrates a total misunderstanding of how the industry and the law operates. 

F o r  one thing, the intense competition within the industry would not permit 

such acti v i t y  to occur.

For another, the McCarran Act provides Insurance companies with a 

limited exemption from federal antitrust laws (i.e., Sherman, Clayton and 

FTC Acts), when engaged in the "business of insurance," if they are so 

regulated by the states. Courts have taken a restrictive view of the scope 

of the "busiiess of Insurance," which limits the exemption further. In 

addition, Federal laws prohibiting boycotts, coercion or intimidation still 

apply to Insurers, as do general federal corporate laws dealing with taxes, 

labor relations, pension plans, and so forth.



The McCarran Act also recognizes a long-standing commitment by the 

Congress to a system of state (rather than federal) regulation of the 

insurance business. By virtue of the McCarran Act, states police the 

pricing practices of insurers and provide for consumer protection regulation 

generally, rather than the federal government.

I have attached to my statement a n  NAII booklet describing how state 

insurance regulation works. State regulation of insurance has served 

consumers' interests for years. The industry is highly competitive, as 

numerous studies have shown. At the same time, consumers' interests in prompt 

and fair handling of claims, along with regulation for solvency, are 

efficiently carried out by insurance regulators closest to the consumers being 

s e r v e d“ at the st .e level. Repeal of the McCarran Act would result in a dual 

system of federal-state regulation which would be duplicative, confusing, 

costly, and unnecessary.

Finally, I would be remiss if I did not mention that a large part of 

the property/casualty insurance industry’s recent problems stem from the tort 

liability crisis around the country. Changes are needed in our legal system to 

bring ba c k  predictability and stability. As it stands now, the tort liability 

system is out of control. Insurers are losing the ability, particularly in 

many commercial lines, to adequately predict the future loss costs for the 

products they sell today. The Impact has been devastating to business and 

consumers, particularly smaller concerns.



Insurers are working very hard with the business community, and 

others, in state coalitions seeking to correct this situation through state 

level tort reform. In addition, we are working with insurance regulators and 

the business community to resolve specific problems in troubled lines through 

market assistance plans, voluntary pools and other programs. Some progress is 

being made, but much wor k  remains to be done.

Repealing the McCarran*Ferguson Act will not help alleviate 

availability and affordability problems which are occurring in some lines of 

insurance. A  1986 Justice Department report provides support for our position. 

The Department of Justice T a s k  Force Report o n  Tort R eform found little 

evidence the current crisis is a result of regulatory failure (either in the 

sense of insufficient, inadequate, or i l l‘conceived regulation) and no 

evidence that the industry's antitrust immunity is a significant factor on 

availability/affordability.

In conclusion, therefore, we think repeal or change of the McCarran 

Act w i l l  result in a less competitive marketplace and inefficient regulatory 

system which will be harmful to competition and consumers. Repeal will mean 

an industry now made up principally of many small companies wi l l  become more 

and more concentrated until a few big companies will dominate the 

marketplace. For these reasons, we urge the committee n ot to repeal or 

make any changes in the McCarran Act.

* * *





, . Wo. 1
• • • *

S T A T E  O F  A L A S K A  ' p il l  v e r s io n : h j r  64________
1 9 8 8  L E G I S L A T I V E  S E S S I O N  PUBLISH DATE: HOUSE  3 / 1 6 / 8 8

F I S C A L  N O T E“ )  REQUEST:

Revision Date: _  . 3 / 1 5 / 8 8   Affected:.
Tide :A .k _ T - is h i no  i n  p x r l n s i v p  ° r n n n m  i ® r u  : __________

zone .
Sponsor: H p r r ma n n ■ Components :.
Requestor:

EXPENDITURES/REVENUES: OTtousxidsofDolIan)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONI? ACTUAL
SUPPLIES
EQUIPMENT
LAND A  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  OPERATING 0 0 0 0 0 0

CAPITAL n 0 n n n 0 1

REVENUE
- Q_____ 0 2.....- 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL ----il_ u. . 0

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY 0 b b 0 0

ANALYSIS : (Aaach a separate page if necessary)

Prepared by:
Division: H.L3C Cha irm an - Fff>p . Dave Don l p v

Pbooe: 4 fi 
Date: 3 L LiLUtifl

Approved by Commissioner: 
Agency: -

Date:

Distribution (by preparer). 
Legislative Finance 
Leg islativ. Sponsor 
Requestor
Office of Management and Budget 
Impacted Agcncy(ies) page.

- 7 -





C O A S T A L  S T A T E S

AND
T H E  U . S .  E X C L U S I V E  E C O N G M I C  Z O N E

Coastal States Organization 

Washington, D.C.

A P R I L  1987

This project w a s  f u n d e d  in part b y  a grant f r o m  the

W illiam H .  D o n n e r  F o u n d a t i o n



A C K N O W L E D G E M E N T S

T h e  Coastal States Organization is indebted to Robert W .  

Knecht, consultant to C S O  for this study, wh o s e  experience 

and vision contributed greatly toward our understanding of the 

complexity a n d  compon en ts  of rhis vast ocean area. Special 

thanks is extended to Admiral Bruce A. Harlow, U S N  (Ret.), 

for sharing his expertise in the evolving legal relationships of 

U.S. Exclusive E c o n o m i c  Z o n e  resources. Special thanks also 

to the s y m p o s i u m  participants whos e constructive c o m m e n t a r y  

contributed significantly to the study’s purpose a n d  findings. 

Finally, this report would not have been possible without the 

continued guidance of the C S O  E E Z  Steering C o m m i t t e e  or 

the contributions m a d e  by the delegates of the C S O ' s  m e m b e r  

States, C o m m o n w e a l t h s ,  a nd  Territories.

Copyright Q  1987 by the Coastal States Organization. Washington. D  C.

All rights reserved. N o  part of this publication m a y  be reproduced or transmitted in an> 

form or by any m e a n s  without written permission f r o m  the Coastal States Organization, ex­

cept for brief quotation used in articles or reviews.



T A B L E  O F  C O N T E N T S

iii P R E F A C E

I P R O C L A M A T I O N

2 0  P O L I C Y  S T A T E M E N T  O F  T H E  C O A S T A L

S T A T E S

4 Section I— Introduction

5-7 Section II— Importance of the E E Z

10-12 Section III— Federal a n d  State Interests in the

U.S. E E Z

13-15 Section IV— Recent Developments in

International L a w  Affecting the Role of States 

in E E Z  Resource M a n a g e m e n t

16-18 Section V — T h e  O c e a n  Governance Challenge

19-21 Section V I — Forging the Partnership

22-23 Section VII— Conclusion

8 Figure 1— Exclusive E c o n o m i c  Z o n e  of the 

United States

9 Figure 2 — Sources of Strategic Metals for the

United States

10 Table 1— Governmental Roles in the Exclusive 

E c o n o m i c  Z o n e

II Table 2 — Possible Effects of Offshore (EEZ) 

Development

24-25 Footnotes

26 A pp en d i x  A — History of the C S O  E E Z  Project

A p p e ndi x B — C S O  E E Z  Steering C om mi t t e e



THIS D O C U M E N T  
HAS BEEN REPHOTOGRAPHED 

TO ASSURE LEGIBILITY



C O A S T A L  S T A T E S

AND
T H E  U . S .  E X C L U S I V E  E C O N O M I C  Z O N E

Coastal States Organization 

Washington, D.C.

A P R I L  1987

This project w a s  f u n d e d  in part by  a grant f r o m  the

William H .  D o n n e r  F o u n d a t i o n
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debate, review and  assessment of ocean a n d  coastal 

m a n a g e m e n t  practices, problems a n d  progress.
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P R E F A C E

Over th- last several decades, events have recast the status of ocean resources within 200 miles of the world's coastline. 

International law n o w  clearly acknowledges the authority of coastal nations to m a n a g e  ocean resources, living and nonliving, 

within two hundred nautical miles of their shorelines. These 200-mile exclusive economic zones e nc om pa ss  roughly S O — j of 

the world’s fisheries resources, most of the offshore hydrocarbon deposits, a n d  m a n y  potentially valuable hard mineral resources.

O n  M a r c h  10, 1983, President R e a g a n  established by proclamation an Exclusive E c o n o m i c  Z o n e  (EE Z)  for the United 

States and thereby joined 58 other coastal nations declaring jurisdiction over the ocean resources adjacent to their land masses. 

T he  coastal States have a strong interest in the protection, conservation a n d  development of the coastal a nd  ocean resources 

bordering their shorelines since they are closest to both the problems and the opportunities inherent in their use. 

Hence, in January 1985 the Coastal States Organization (CSO). a non-profit representative organization of the 35 coastal States. 

Territories an d Possessions of the United States, undertook a study of the implications of the n e w  U.S. E E Z  a nd  the rc.e 

that the States should play in its development.

T h e  U.S. E E Z  is the largest, a nd  probably m ost valuable, in the world. T h e  protection, conservation and development 

of the resources of this n e w  zone are of great importance to both the Nation a nd  the coastal States. Coastal States are already 

actively involved in m a n a g i n g  the 90,000-mile U.S. shoreline an d coastal zone which together constitute an essential part of 

the ocean resources development equation. Without efficient access to a n d  interconnections with ports an d harbors, shoreside 

logistical support, land-based processing and storage facilities, markets, and the countless other needs that a c c o m p a n y  offshore 

development, the exploitation of ocean resources w o u l d  be impossible.

T h e  rational m a n a g e m e n t  of ocean resources is a difficult matter for t wo  fundamental reasons: our present comp le x system 

of ocean governmental jurisdictions, a n d  the nature of the ocean itself. T h e  challenge, therefore, is to design an d  implement 

an equitable a n d  efficient ocean resource m a n a g e m e n t  system in the face of the nation’s jurisdictional complexities and the 

oc ea n’s compl ex  nature.

This report, m a d e  possible through a grant f r om  the William H. D o n n e r  Foundation, presents the Coastal States 

Organization’s findings and conclusions regarding the role of the coastal States in partnership with the federal government 

in man ag in g the resources of A m e r i c a’s Exclusive E c o n o m i c  Zone. C S O  has e m b o d i e d  its conclusion in a proclamation ar.d 

policy statement, developed during the course of the study and based o n  the considerations a n d  findings discussed in this report. 

T h e  proclamation is a clear assertion of the rights and responsibilities that the coastal States have in the protection, conserv a no n  

and development of the U.S. E E Z  resources. T h e  policy statement is intended to guide C S O  a n d  its individual m e m b e r  

governments in formulating an equitable an d efficient m a n a g e m e n t  system for America's Exclusive E c o n o m i c  Zone.
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PROCLAMATION OF THE COASTAL STATES
A N  A S S E R T I O N  O F  R I G H T S  A N D  R E S P O N S I B I L I T I E S  P E R T A I N I N G  

T O  T H E  P R O T E C T I O N .  C O N S E R V A T I O N  A N D  D E V E L O P M E N T  O F  R E S O U R C E S  

O F  T H E  U N I T E D  S T ' T E S  E X C L U S I V E  E C O N O M I C  Z O N E

W H E R E A S  the Presidential Proclamation of M a r c h  10. 1983 established sovereign rights over living and nonliving resources 

within a 200-mile U.S. Exclusive E c o n o m i c  Zone; a n d

W H E R E A S  these marine resources, both k n o w n  a n d  yet to be discovered, are of vital importance to the United States; a n d

W H E R E A S  full realization of the benefits of the Exclusive E c o n o m i c  Z o n e  for present a nd  future generations of Americans 

depends u p o n  an enhanced capability to protect, conserve a nd  develop these marine resources; and

W H E R E A S  the impacts of the development of the Exclusive E c o n o m i c  Z o n e  fall disproportionately on the coastal States, 

affecting the general welfare of their citizens; an d

W H E R E A S  the marine, coastal and terrestrial environments are an interdependent system that must be m a n a g e d  in a m a n n e r  

that transcends existing Federal-State boundaries; a n d

W H E R E A S  recognized principles of international law distinguish this N ation’s defense a n d  foreign policy interests from 

its domestic resource m a n a g e m e n t  regime within the U.S. Exclusive E c o n o m i c  Zone; and

W H E R E A S  the Coastal States have substantial expertise a n d  experience in protecting, conserving and jveloping ocean 

and coastal resources;

T H E R E F O R E ,  T H E  C O A S T A L  S T A T E S  d o  hereby assert an d proclaim, o n  behalf of their citizens, direct and inherent 

rights a n d  responsibilities pertaining to the protection, conservation a n d  development of the living and  nonliving resources 

n o w  under domestic jurisdiction within the U.S. Exclusive E c o n o m i c  Zone. In recognition of these rights and responsibilities, 

the coastal States d o  hereby resolve that they must be full partners in the m a n a g e m e n t  of U.S. Exclusive Eco no mi c Z o ne  resources 

and share in an equitable division of benefits derived fr o m  their development.



“A s  g e n e r a l p u r ­
p o s e  g o v e rnm e n ts  
w ith  e x is t in g  
re s o u rce  m a n a g e ­
m e n t  c om p e te n c e , 
the  c o a s ta l S ta te s  
are  d ir e c t ly  
re s p o n s ib le  f o r  a c ­
t in g  on  b e h a lf  o f  
th e  o ce a n  in te re s ts  
o f  t h e ir  c it iz e n s , 
a n d  th e  c it iz e n s  o f  
the c o u n t r y  as a 
w ho le . ”

P O L I C Y  S T A T E M E N T  

O F  T H E  C O A S T A L  S T A T E S

' 1 1 he U.S. Exclusive E c o n o m i c  Z o n e  

w as  established in 1983. W i t h  this 

action the United States acquired 

internationally recognized "sovereign 

rights for the purpose of exploring, 

exploiting, conse-ving a nd  m a na g i n g  

natural resources, both living a nd  

nonliving, of the seabed a nd  subsoil and 

the superjacent waters." T h e  Exclusive 

E c o n o m i c  Z o n e  ( E E Z )  extends 200 

nautical miles seaward of the Nation's 

coasts, bringing an area m o r e  than one 

a n d  a half times larger than the land 

ma ss  of the United States under exclusive 

U.S. resource m a n a g e m e n t  authority.

Vast reserves of k n o w n  resources, and 

the promise of tremendous reserves yet to 

be discovered, exist within the E E Z .  All 

Americans stand to benefit fr o m  the 

proper m a n a g e m e n t  of these marine 

resources. Early national attention should 

be given to the creation of an 

appropriate m a n a g e m e n t  regime for this 

important n e w  ocean area. There are 

existing regulatory regimes that m a n a g e  

oil, gas, a n d  fishery resources. However, 

full econ om ic  an d social benefits of other 

E E Z  resources will be realized only if an 

orderly a n d  stable regulatory fra me w o r k  

is in place —  one in which all affected 

parties are effectively represented in the 

decision-making process.

International law recognizes a 

200-mile zone (the E E Z )  within which 

coastal nations have sovereign and 

exclusive rights over living a n d  nonliving 

resources. Exploration a n d  exploitation 

of these resources are thus separate a nd  

distinct f rom other ocean uses, such as 

navigation a n d  overflight, within 

international jurisdiction. Resource 

m a n a g e m e n t  in the U.S. E E Z  is n o w  a 

domestic issue. A s  such, it is the joint 

concern of the coastal State a n d  federal 

governments. Therefore, the legitimate 

roles of the federal a n d  State 

governments in the m a n a g e m e n t  of these 

resources must n o w  be re-examined.

Give n their proximity to. a n d  reliance 

on, (he sea. a n d  the extent that 

development of these marine resources 

will affect their e c o n o m y  a nd  

environment, the coastal States have 

direct a n d  inherent

interests pertaining to the protection, 

conservation and development of the liv- 

ing and nonliving resources of the E E Z .

It is neither feasible nor desirable for the 

national government to attempt to repre­

sent all of the public interests in ocean 

activities beyond the territorial sea. A s  

general purpose governments with ex­

isting resource m a n a g e m e n t  competence, 

the coastal States are directly responsible 

for acting o n  behalf of the ocean in­

terests of their citizens, a nd  the citizens 

of the country as a whole. T h e  present 

statutorily created dividing lir.e between 

State a nd  federal jurisdiction in the 

ocean —  the seaward limit of the ter­

ritorial sea —  measures only the current 

division in the m a n a g e m e n t  authority 

over the ocean resources. T h e  coastal 

States' interests, rights a n d  respon­

sibilities extend well beyond this 

statutorily created, yet arbitrary, limit.

Because the marine, coastal a n d  ter­

restrial environments are one interdepen­

dent ecological system, the E E Z  resource 

m a n a g e m e n t  regime must be an in­

tegrated one. O c e a n  m a n a g e m e n t  is a 

logical extension of coastal ma na g e m e n t ,  

forming a unified whole. T h e  m a n a g e­

ment regime m us t have the capacity to 

account for the use and development of 

various resources. T h e  single-purpcse a p­

proach to ocean m a n a g e m e n t  n o w  in use 

has generated conflicts rather than resolv­

ing them, and will b e c o m e  increasingly 

ineffective in handling multiple uses in 

the E E Z .



T h e  diversity of the resources of the 

E E Z  a nd  their vital importance to pre­

sent an d future generations of Americans 

requires that careful attention be paid to 

maintaining a proper balance between 

protection, conservation an d development 

in the E E Z .  A  primary goal of E E Z  

resource m a n a g e m e n t  should be to m a i n­

tain the health a nd viability of the ocean 

ecosystems in order to ensure sustained 

long-term benefits to the people of the 

Nation.

T h e  extension of sovereign rights over 

the resources of the E E Z  carries with it a 

public trust duty to conserve a n d  ensure 

the availability of these resources for pre­

sent and future generations. Since the 

citizens of the coastal States will be 

directly affected by the discharge of this 

duty (or a failure to d o  so), coastal State 

governments have a special responsibility 

to ensure that this duty is fully incor­

porated into E E Z  m a n a g e m e n t  decisions.

Because of this responsibility, there 

must be shared decision-making with the 

federal go vernment o n  all ocean activities 

affecting the interests of citizens of 

coastal States. Long-term c o m m i t m e n t s  

of fixed ocean a n d  shoreside space a n d  

potential long-term impacts to coastal 

and ocean resources often require the 

mutual consent of the federal government 

and the affected coastal State 

governments.

Coastal States also have a respon­

sibility to assure that State a n d  local par­

ticipants in an y ocean activity receive an 

equitable share of responsibility, better 

advance information o n  value and 

distribution of ocean resources must be 

in the State g o ve rn m en t’s hands before 

decisions are made. This will ensure that 

the public receives a fair return for the 

use or sale of their resources.

T h e  establishment of the U.S. E E Z  

brings great n e w  opportunities and 

challenges to the coastal States. T h e  

coastal States have a legitimate right in 

the m a n a g e m e n t  of the resources of the 

E E Z  in concert with the federal govern­

ment. Certain fundamental principles 

have guided the coastal States in arriving 

at their Proclamation of rights and 

responsibilities pertaining to the m a n a g e­

ment of the resources within the E E Z .  

These principles include: shared decision­

mak i n g  o n  all ocean activities affecting 

the interests of the citizens of the coastal 

States; an equitable division of the costs 

a nd benefits of the development of these 

ocean resources; full recognition of the 

duty to future generations to protect 

their interests; a nd  an  appreciation that 

effective ocean m a n a g e m e n t  must be bas­

ed u p o n  solid research a nd  environmental 

protection.

T h e  coastal States are c om mitted to 

shaping national policy for the protec­

tion, conservation a n d  development of 

U.S. E E Z  resources in accordance with 

this Proclamation a n d  Policy Statement.

“ T he  s in g le ­
p u rp o s e  a p p ro a ch  
to o cea n  m a n a g e ­
m e n t n o w  in  use 
h as  g e n e ra te d  c o n ­
f l ic t s  r a th e r  th a n  
r e s o lv in g  t l  enu  
a n d  w i l l  b e com e  
in c r e a s in g ly  in e f ­
f e c t iv e  in  h a n d lin g  
m u lt ip le  uses in  
th e  E E Z .  ”



“ T he  a d v e r s a r ia l 
r e la t io n s h ip  th a t 
h a s  d e v e lo p e d  b e t­
w een th e  f e d e r a l 
g o v e r n m e n t  a n d  
c o a s ta l S ta te s  in  
c e n a in  o cea n  m a t ­
te rs  is  seen  as u n ­
fo r t u n a te , u n ­
necessa ry , a n d  n o t  
in  th e  p u b l ic  
in te re s t . ”

S E C T I O N  I

I N T R O D U C T I O N

' 1 1 he coastal States have a great

interest in the ocean resources lying 

beyond State waters, an interest that 

started long before the President’s 1983 

proclamation establishing a U.S. 

Exclusive E c o n o m i c  Z o n e  (EEZ). Since 

the late 1960s several States have been 

involved with the development of 

offshore oil a n d  gas. For the past ten 

years the coastal States have acted with 

the federal government and the private 

sector in m anag in g the fisheries resources 

of the 200-mile fishery conservation zone 

created by the M a g n u s o n  Fishery 

Conservation and  M a n a g e m e n t  Act. 

Several federal ocean resource laws 

permit coastal States to participate to 

varying, but often limited, degrees in 

certain types of ocean decision-making 

beyond the territorial sea.i

Although limited opportunities exist 

for State participation in ocean resource 

mana ge me nt , certain recent developments 

have strained Federal-State relations. 

Department of the Interior plans to lease 

large areas of the outer continental shelf 

( O C S )  for oil a n d  gas exploration 

beginning in 1981 was of significant 

interest to a n u m b e r  of States. Failure of 

the D epartment of C o m m e r c e  ( N O A A )  

to promulgate federal consistency 

regulations clearly defining coastal State 

interests in federal decisions be yon d State 

waters also concerned coastal States. 

Aggressive m o v e s  by the Federal 

government to begin leasing the 

potentially rich ocean mineral deposits 

off California, Oregon, a n d  Hawaii also 

called attention to the w e a k  role of the 

coastal States.

W h e n  the President issued the E E Z  

proclamation in March, 1983, and called 

for increased development of E E Z  

resources, the coastal States were quick 

to initiate a reexamination of the roles of 

the federal a nd  State governments in 

ocean resource m an a g e m e n t . : F r o m  the 

onset of this study, the orientation of the 

coastal States has been positive and 

forward-looking. T h e  adversarial 

relationship that has developed retween 

the federal government and coastal States 

in certain ocean matters is seen as 

unfortunate, unnecessary, an d not in the 

public interest. In embarking on this 

study, the coastal States sought n e w  and 

m o r e  effective ways of preserving, 

conserving a n d  developing A m e r i c a’s 

newest and  largest resource zone —  the 

E E Z .



S E C T I O N  II

T H E  I M P O R T A N C E  O F  T H E  U.S. E E Z

A  mcrica's Exclusive E c o n o m i c  Z o n e  

* *  covers a vast area of ocean.

Generally speaking, it extends 200 

nautical miles from the coastline, having 

a breadth of 197 nautical miles beyond 

the three-mile U.S. territorial sea (see 

Figure 1). T h e  U.S. E E Z  is nearly 4 

billion acres, or about 1.7 times the land 

area of the United States. Except for 

highly migratory species of tuna, the 

United States n o w  possesses exclusive 

authority over all resources, living a nd  

nonliving, within this very larg area.5

America's E E Z  is the largest, and 

probably most valuable, in the world.

T h e  fisheries in the Gulf of Mexico, off 

N e w  England, the W e s t  Coast and 

Alaska are a m o n g  the richest in the 

world. Oil a n d  gas deposits of 

considerable magnitude exist in the Gulf 

of Mexico, off California a nd  northern 

Alaska. N e w  discoveries are likely 

elsewhere along the U.S. coastline. 

Promising areas for ocean minerals arc 

present offshore North Carolina,

Georgia. Florida. California, Oregon. 

Alaska an d Hawaii, a n d  in the vicinity of 

s o m e  of our Pacific Island territories. 

Economically important marine sand and 

gravel deposits exist off m u c h  of the 

Eastern seaboard, and the Gulf and 

Alaska. Recently, cobalt-rich crusts have 

been discovered near the Hawaiian 

archipelago an d in the vicinity of 

Johnston Island in the Pacific. These 

resources, a nd  others, are of great 

national interest. A  closer look shows 

why.

• F I S H E R I E S  -  T h e  United States 

leads all other nations both in abundance 

and diversity of fish a n d  shellfish off its 

coasts. It is estimated that 15 to 20r o of 
the world's living resources are within the 

U.S. E E Z .  Nonetheless, the United States 

ranks only fourth (after Japan, the 

U.S.S.R., and Chinai a m o n g  the fishing 

nations of the world. In tact, less than 

half the potential yield t rom U.S. 

fisheries is harvested a n d  processed in 

this country. T h e  remainder is either 

caught by U.S. fishermen but sold to 

foreign processors, or caught by rishing

fleets of m o r e  than a dozen other c o u n­

tries, or left unused.4

Clearly, the potential exists for fur­

ther growth of our domestic fishing in­

dustry. T o  the extent that the United 

States m o v e s  toward the goal of self suf­

ficiency in fishery products, an important 

c o m p o n e n t  in the present trade imbalance 

will be reduced or eliminated.

Fish a nd shellfish are an  important 

source of nutrition a n d  recreation, c o n­

tributing to the e c o n o m y  a n d  health of 

the coastal States a n d  the Nation. In 

gross terms, U.S. fishermen produce 10 

billion po un ds  of food annually, or near­

ly 50 p ou nd s for each person in the 

United States. A n o th er  750 million 

po un ds  are caught each year by recrea­

tional fishermen. Counting all subsidiary' 

effects. U.S. coastal fisheries contribute 

over S23 billion to the e c o n o m y  each 

year, providing e m p l o y m e n t  for over a 

million people.5

• O F F S H O R E  O I L  & G A S  

R E S O U R C E S  —  Petroleum products are 

the single m ost economically significant 

resource in the U.S. E E Z ,  a n d  m ost like­

ly will continue to bo for the foreseeable 

future. T h e  product value alone of oil 

a nd  gas from both State a n d  federal 

waters is nearly S26 billion annually. In 

addition, the federal gover nm en t receives 

over $7 billion per year in revenue from 

federal leases o n  the outer continental 

shelf (OCS).* In 1984, offshore wells 

produced IZ^o of the Nation's total oil 

and 2 5 OTo of the total natural gas. T h e  

United States Geological Survey estimates 

that u p  to 41 To of the oil a n d  JO^o of 

the natural gas yet to be discovered in 

the United States lies in the E E Z . 7 These 

offshore supplies of oil a n d  gas will be 

of vital national importance as the pre­

sent onshore sources b e c o m e  depleted.


