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such period, 1if such person has, 1in good faith, relied upon an

advisory opinion issued by the Department of Justice.
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Mr. Metzenbaum introduced the following bill; which was read twice and
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A BILL

To repeal the McCarran-Ferguson Act, and for other purposes.
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Be it enacted by the Senate and House of Reprcsenta-
lives of the United States of America in Congress assembled,
That the Act entitled “An Act to express the intent of the
Congress with reference to the regulation of the business of
insurance”” commonly known as the McCarran-Ferguson Act
(59 stnt. 83), is repealed.

() The repeal made by this section shall he effective as
to conduct engaged in beginning one year after the date of
enactment of this Act.

Skc.2.(@) In any action brought under the provisions of
the Clayton Act or the Sherman Act alleging a violation of

cither such Act for conduct that would have otherwise been
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iA) A ffnivhow row nrvtrw.—Iny em-
ployee Mho'5fl3UncT«4lby > violation of
s'-ction 9(b) or StcMrHyr"Othln 8 months
niter such violation occurs, *Ywly to the Sec-
retary of Labor for a review such alleged
violation.

(B) Investigation.—On rcj*Ipt of such ap-
plication. the Secretary of*abor shall cause
such Inwstlcation to bo”nade as the Secre-
tary of Labor consider/appropriate.

(C) Action.—lII, tto/uch Investigation. the
Secretary of Labor rjcterrolncs that this see-
tion has been vie the Secretary of
Labor shall brins i iaction In any approprl-
ate United Stalesfi :court. In any such
action, the tin)t[ Stales district courts
shall have Jurlsdl tlon for cause shown to
rcstraln vlolatldi this section and order
all appropriateirclil [under subsection to) or

(2) DrrrsMiwimow nXsrcRrTARY.—W ithin
90 days of thelrcceipt\»f the application
filed under this subsectlo! the Secretary of
I"bor shall notlfyXhe dmplalnant of the
determination of the-..! tretary of labor
under paragraph <11. 1 /the Secretary of
Labor finds that there til* no such viola-
tlon. the Secretary ah 'lsstre an order Jc-

& RENGTATERERR obro Ot*ER RELICT —

Any employee who Is/lI*crimInated against
In violation of aectiosf 9<b> orfOlc) shall he
u-slored to his or lief rmplojryhcnt and shall
be oornpcniaUd for

<1) any lost wage/ (Irclucjfng fringe ben-*-
flts and seniority!;

<21 costs associat'd with medical rnoi.Uc;
ing that are Incurred up to the time when
the discrimination is fully remedied, and

(3) co-u osiocl/led with bringing the alle-
gation of violatli

if) Civil tenal/ties.—Any person that dU-
criminates agalikt an employee in violation
of this section /.ball be liable for a civil pen-
alty of not Iruuhan 81.000 or more than
810.000 for each wolatico.

ISy Erncr on OVnrjc Laws.-T he notifica-
tion of an employed, pursuant to UUs Act
that the employee Is i)\« population at risk
and thr Initiation of mclUcal evaluation and
monitoring shall tot constitute or In any
way affect a claim .or compensation, loss or
damace arising out of cjmosure to the occu-
pational health hazard/except that the re-
sults of tuch medical/valuation and moni-
toring may be Introduced as evidence with
respect to such k clAlin. Notification pursu-
ant to this Act ah/Il not be relevant In de-
termining whelhjm *uch a claim U timely
under any appliobbte statute of limitations.
sec ii. nr.roRTs jo cuvckess.

(a) Hazard /C ommunication S tandard
Retort.—The /Secretary, of Labor shall
report to Contorts annually, not later U *n
January 15 oil each year.\regarding imple-
mentation and enforremrot of the hazard
communlratloil standard. The report shall
Include detailed Information on—

ill MoxiToaiyo *th> wroRCPiiDrr.—Moni-
toring and rnfoKcmenV. algnificant areas of
noneompllanee; knd prqillles assessed and
stem takento COfnettbc noncompliance.

12) Enforccmen” - E fforts to eraluatc the
hazard communication standard.

<1) Kwrvorrw aVwrAxct.—Efforts to
aw Itt employer* to'comply with the hazard
communication standai

14i KM norK jejocATidw.—Elforts to edu-
cate employee* to UveiArichts under the
hazard communication stabidard.

<11 Pmout court Dtciiro**.—Efforts to
comply with IVderal courtneclslona requir-
ing or encouraging an expanded scope for
thr hazard communication standard.

Ib) (XxoranoRAL Disease Nonncsnox
Reroar -The Secretary shall reporttocon-
gress annually, not later than January 15 of
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Pec*

each year, regarding Implementation and
enforcement*fncUycation under this Act.

The report sliall Include detailed Informs
tlon on—

11) NonriCATtorrs.—Nu kbcrs. types and
results of notifications car out pursuant
to section 5and 6 of this A

12) R esearch.—Research
out pursuant to section

(3) Training—Tral
ployees. personal phy;
(essionals carried out
and 8 of this Act. /

(4) Ektofcemcnt/-Enforcement efforts
carrlt-d out puryual/t to section 10 of this
Act.

(5) AssiSTAN(rc./-Efforts to assist employ-
ersunder this
SRC 1*. SI'lUF-CTt/OKTfmERAt. ACF.SCY STI'DIIS.

<w) Notification R cqCv*ed.—Each Feder-
al agency that conducts epidemiologic stud-
ies on occulLfational discasd Initialed after
the effective dale of this aft shall establish
procedures/for notifying/the subjects of
such studies of findingsRemonstrating that

of « population at risk of dls-

efforts carried
this Act.
effort for cm-

ans, and other pro-

rsuant to sections 7

liod or Ntm cc—AIll occupational
epldcmioliglc studies conducted by a Feder-
al agencyUnitiated after the effective date
of this ~cdshal) Include irvihe study des'-n
specific milhods fc notifying living sub-
jects or thW Immediate family rnembcTS
that they are”iart of a population at risk of
disease.
KEG 1) KCliyi-VTIhNS.

The Secretary shall prescribe such regula-
tions as may be ntchs-iary to carry cut this
Act. \
sr.c. it. an u umi/ atius or Dci’'mui'miatiovs.

There arc authorized to\be appropriated
825.000.000 for each of the fiscal years 1988
arid 1989 to carry out thilslAct, of which
85.000.000.000 shall be nvallaglc for research
under section 8.
beg is.effective Ovnt

Except as may be otherwise provided In
this Act. this Act shall /become effective
January 1, 1988. or 8 moiUhs after the date
of enactment of thi* Act, whichever occurs
first.* A
e Mr. STAFFORD. Mr. President. |
am Joining tpdaiAwith Senator Metz-
eniiaum tn introducing the High Risk
Occupational Disease Notification and
Prevention Aot of 1987.

There are /cvcral good reasons for
enacting thi/bill.

The first/ Is simple Justice. Those
whose liver-, livelihoods, and health
may be In/Jeopardy because of earlier
exposures!| to poisonous chemicals
should kniiw it because we all deserve
to know \»rat our risks are.

Equally limportant. that knowledge
should bcVsharcd because it can mini-
mize or even eliminate the risk of ac-
tually contracting the disease for
which a worker or his or her family
may be at risk. Some diseases, especial-
ly cancers. Vhjch may be almost
always fatal IfNindctected are signifi-
cantly less fatal\f found and treated
early. In yetotheiyascs. a disease may
never develop’ If proper precautions
are taken. Worker! exposed to asbes-
tos, for example, ran a tenfold greater
rlvk of dying from lung cancer tt they
smoke than If Lh/y do not.

In a society snch as ours where the
dangers of toxp ehrmlcals are almost
Invariably discovered long after work-
ers and other\ have been exposed.
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some sort of norfficallon program Is a
necessity If thcposs pf human life Isto
be minimized, VExposures ought to
never happen, It is a fact of life
that they do. < ,n that fact of life.
we should establish' program such as
the one p*oposed 1 this bill.

Mr. Pres.dent, ge my fellow Sen-
ntors to review bill carefully and
Join Senator iaum and me in
cosponsoring th 1*

----- 3*Mr. METZENBAUM:

Is. 80™X bID to repeal the McCarran-
Ferguson Act. and for other purposes;
to the Committee on the Judiciary.

XCCAWUUMTRCOSON ACT RETI At
e Mr. METZENBAUM. Mr. President,
today 1 am introducing legislation to
repeal the McCarran-Ferguson Act.
the law which provides that the busi-
ness of insurance Is exempt from the
Federal antitrust laws.

There Is no Justification for exempt-
ing the Insurance Industry Jrom Feder-
al antitrust standards. It is one of the
largest and most important industries

the Nation. Virtually every Individ-
ual and every business In this country
must purchase Insurance. Yet this es-
sential industry Isnot now required to
conform to the basic rational policy of
free competition.

How can the Congress explain to the
American people why the insurance
Industry is exempt from Federal pro-
hibitions against price-fixing and
other anticompetitive practices when
the price of Insurance is skyrocketing?
Promoting competition in insurance
can only improve the availability and
affordability of insurance. Maintain-
ing the current antitrust exemption
only restricts healthy and vigorous
competition.

For some time now, wt bav; heard
the argument that the oniy problems
in obtaining access to insurance arc
greedy lawyers and outrageous liabil-
ity Judgments. Every solution offered
by the Industry turns out to cut back
on the rights of the victims In person-
al Injury or other suits.

Focusing only on those Injured is
unfair. I't’s bad public policy. It is time
that we took the broad public interest

Into account, not simply the indus-
try's.
The current exemption for insur

ancc arose from a unique combination
of historical events. In 1869. the Su
preme Court held that the business oi
Insurance was not commerce and that
Insurance transactions were not inter
slate In character. Paul v. Vfrvinto, 7!
U.S. 168 (1869). This early declsloi
took an extremely narrow view o! th-.
reach of the commerce clause.

Cver the decades, the Suprcrm
Court's Interpretation of the com
mcrcc clause expanded considerably
and in the early 1940's, the Justice De
partmenl challenged collusive arrange
menls In | ie Industry. The Suprenv
Court revered its earlier decision am
found that the antitrust laws d>
apply to Insurance. United Slatej \
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South-Eastern Underwriters Ass'n, 322
U.S. 533(1944). _ .

The very next ypar. the Insurance
Industry came to Congress and per-
suaded it to exempt the industry from
the Federal antitrust laws. There Is no
doubt that this decision was undertak-
en In respond to the argument that
the Industry could not adjust to the
radical changes that would occur If
rules of free competition were to apply
rather than the extensive system of
State-approved price-fixing that was
In existence. .o

W hatever validity that argument
had in 1945. it is totally unpcrsuasive
today, Subjecting the Insurance indus-
try to the same antitrust standards
that apply to other industries is com-
pletely consistent «Ith State regula-
tion of the industry as well as legiti-
mate joint activities by insurance com-
panies. Requiring insurance companies
to live by the rules of free competition
would not disrupt State regulatory
programs. It would not prevent insur-
ance companies from sharing informa-
tion. It would not preclude State ap-
proval of rates. It would promote com-
petition In the Industry, promote
lower prices and greater availability of
coverage, and insure that consumers
have better information about the
policies they purchase.

Unlike the situation In 1945, apply-
ing Federal antitrust standards to In-
surance woud not undercut State regu-
latory policies. Almost all States have
abandoned setting specific rates for in-
surance coverage. Instead, insurance
companies have considerable flexibil-
ity in setting rates, subject to filing re-
quirements. In addition, the Supreme
Court has made clear that business
conduct which is subject to a clearly
articulated State regulatory scheme
and actively supervised by the State Is
not subject to Fcdc.ct antitrust law.
The Supreme Court uv* recently held,
for example, that collective ralcmak-
ing activities, permitted n* Jvr a clear-
ly articulated and actively ripcrvised
State policy, do not violate the anti-
trust laws. Southern Motor Carriers
Rate Con/. V. U.S.. 471 U.S. 48 (1985).

Another development Is the recogni-
tion by the courts that Joint activities
by competitors which promote compe-
tition arc permissible under the anti-
trust laws. The courts have long held
that substantial Information can be
shared among competitors without
running afoul of the antitrust laws.
More recently, the Supreme Court has
clearly stated Joint activities which
reduce costs and enable products to be
marketed more efficiently will be
upheld. Broadcast Music. Inc. v. Co-
lumbia Broadcasting Svstem, 441 U.S.
1(1970). This principle applies to shar-
ing information about risks. Joint un-
derwriting of large-scale projects, and
other joint activities which promote a
more efficient and productive insur-
ance Industry.

These considerations led the Nation-
al Commission for the Review ot Anti-
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trust Laws and Procedures to recom-
mend in 1979 that:

The current broad antitrust Immunity for
the business of Insurance granted by the
McCarran-Ferguson Act should be repealed.
In Its place, narrowly drawn legislation
should be adopted to affirm the lawfulness
of a limited number of essential collective
acUvltlc* under the antitrust laws.

The Commission believes that the curren’
Immunity Is not only overly broad, but also
unnecessary: Those collective activities by
Insurers that are essential to the function-
ing of a competitive Industry would likely
pass muster under the traditional rule of
reason analysis of Sherman Act section 1.
Similarly, where collective activity or other
Insurance company behavior Is affirmatively
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mandated by a State In Its capacity assover-'

eign. and effectively supervised by Inde-
pendent Stale officials, such behavior would
fall within the judicially recognized "State
action" exception to the antitrust laws.
(Report of the Commission, pp. 225-6)

In short, the argument that the in-
surance industry requires an antitrust
exemption to function effectively Is
nonsense; The antitrust laws allow
joint activities by Insurance companies
which are in the public Interest. In
contrast, the current exemption pre-
vents the Department of Justice, the
Federal Trade Commission, or private
plaintiffs from chalhnGing even bla-
tant anticompetitive activity.

Under the current law, an agreement
by insurance companies to fix prices
or allocate markets could not be chal-
lenged by the Department of Justice,
the Federal Trade Commission, or pri-
vate plaintiffs. Not only does the cur-
rent law bar these actions, but In cases
where the exemption may notapply, it
guarantees prolonged litigation over
Its applicability. For example, the FTC
recently challenged particular acHvi-
ties by title insurance companies that
allegedly restrain competition on the
grounds that these activities were not
really the business of Insurance. Ticor
Title Insurance Co., D-9190. Neverthe-
less. the defendants have vigorously
disputed the authority of the FTC to
bring the case.

In addition to the problem of pre-
venting the Government from chal-
lenging anticompetitive actions, the
McCarran-Ferguson Act exempts the
industry from the Fcdernl prohibition
against unfair and deceptive practices
enforced by the Federal Trade Com-
mission. Today, If an insurance compa-
ny misleads consumers in its market-
ing of insurance, the Federal Trade
Commission is in almost all cases fore-
closed from acting.

In 1979, Congress went even beyond
the McCarran-Ferguson Act In prohib-
iting the Federal Trade Commission
from even studying the Insurance In-
dustry without a specific request from
the HotOiC or Senate Commerce Com-
mittee. This provision was enacted
after the FTC had published a study
which concluded that the average rale
of return on the Investment portion of
whole life Insurance was 1.3 percent.
As former Chairman of the Federal
Trade Commission. Michael Ports-
chuk. stated:
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. The Commission hud concluded-as many
other students of life Insurance' marketing
had also condudcd-th?'. till* low level of
return was directly cawed by a marketing
system that made It virtually Impossible for
a prospective policyholder—other than an
actuary—to compare the Interest yields of
competing Investment opportunities. (Testi-
mony before Subcommittee on Monopolies
and Commercial Law, House Comm ittee on
the Judiciary. May 3.1984. pp. 3-4)

The FTC did not Issue a regulation
In this area. It did not propose Federal
intervention at all. Instead, it distrib-
uted Its report to the Stales and rec-
ommended that they develop a stand-
ard disclosure requirement so that the
Insurance Industry would provide in-
formation about investment return to
consumers. The Congress reacted by
prohibiting the FTC from studying
the insurance Industry without an ex-
press request by cither the House or
Senate Commerce Committee. In
other words, the FTC was to keep its
mouth shut about problems with the
insurance industry until Congress told
It to speak. Former Chairman Pcrts-
chuk called this provision a "legisla-
tive prefrontal lobotomy."

The bill 1 am introducing today
would simply apply the same antitrust
standards of free competition to Insur-
ance that apply to other industries. In
dc.ng so, it would repeal the language
in the McCarran-Ferguson Act which
purports-to rest all regulation of the
insurance industry in the States. By
repealing that language, my bill would
not In any way do away with State in-
surance commissions or preclude the
Statcs.frora regulating insurance as
they do now.Just as In many other in-
dustries, Federal antitrust lau-s would
apply to companies which are the sub-
ject of State regulations.

The bill also provides for a delayed
effective date to enable the insurance
Industry to review its activities for po-
tential antitrust liability. In particu-
lar. the bill provides that the repeal of
the exemption is deferred for 1 year
after the date of enactment. In addi-
tion. no criminal penalties or treble
damages can be assessed for 2 years.
F'Inally, no antitrust remedy Is avail-
able for 2 years If the defendant In on
antitrust cose has relied in good faith
on an advisory opinion by the Depart-
ment of Justice. These provisions pro-
vide ample time for the Industry to
review Its activities and insure that
they are in full compliance with anti-
trust standards.

I fully expect that the Insurance In-
dustry will again argue that It cannot
function under the F'cdoral antitrust
standards and that many of Its current
activities will be prohibited, even those
which benefit the public. If the Indus-
try can show that certain defined ac-
tivities >hlch are In the public Interest
would actually be prohibited under
the antitrust laws, then certain
narrow and carefully defined exemp-
tions may be warranted. These Issues
can best bo pursued In through hrar-
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ings where the industry and other
obsrvcrs can comment.

This industry is too big. too impor-
tant to every American, to maintain
an an antitrust exemption long after
Its Initial Justification has disap-
peared. Today, access to Insurance and
affordable prices have become critical
problems for individuals, small busi-
ness, and even governmental bodies.
Insurance companies should have U
operate by the rules of free compctl
tlon Justas other industries do.

The McCarran-Ferguson Act has
long outlived whatever legitimate pur-
pose it served. It Istime to repeal It.

1 ask unanlmou consent that a copy
of the bill be printed In the Record.

There being no objection, the bill
was ordered to be printed In the
R ecord, as follows: ' “

.S.80

Be il enacted bg the Senate and Home of
Representatives of the United Statu of
American in Congress assembled. That the
Act entitled "An Act to express the Intent
of the Congress with reference to the regu-
lation of the business of insurance”, com-
monly known as the McCarran-Ferguson
Ac* <59 St&l. 33), is repealed.

<b> The repeal made by this section shall
be effective as to conduct engaged in begin-
ning one year after the dale of enactmentof
this AcL

See. 2. (a) In any action brought under
the provisions of the Clayton Act or the
Sherman Act alleging a violation of either
such Act for conduct that would have other-
wise been lawful pursuant to the provisions
of the Act entitled "An Act to express the
intent of the Congress with reference to the
regulation of the business of Insurance" no
award of treble damages or criminal penal-
ties shall be awared against any such person
for conductby such person occurring w thin
two years after the date of enactment of
this Act.

(b) During the two year period referred to
in this section, no relief shall be granted
against any person In an action referred to
In subsection <a) for conduct by such pcrsoD
during such period. If such person has In
good faith, relied upon an advisory opinion
issued by the Department of Justice.*

By Mr. METZENBAUM:

S. 81. A bill/to amend the Older
Americans ActA>f J9G5 to establish the
Alzheimer's Disease and Related De-
mentias Homevand Community Based
Services Block Omnt; to the Commit-
tee on Laborar.d Human Resources.
ALZHEIMER'S DISEASE ANIV.RELATED DEMENTUS

IIOME AND COMMUNITY EASED SERVICES

BLOCK CHANT ACT
¢« Mr. METZENBAU/I. Mr. President.
Alzheimer's disease/ has been called
the “Disease of thffiCentury.” Today, I
am Introducing A bill, "The Alzhei-
mer's Disease and Related Dementias
Home and Corumunity-Based Services
Block Grant' to provide needed sup-
port to vicll of Alzheimer's disease
and related del lentias, and their fam-
Ules.

At both FedcAd and Stale hearings,
professionals anvk. families alike, de-
scribed Alzhclmer'sSis an “Imidluous
disease; no illness is more terrifying
and life-altering than Alzheimer's.” It
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destroys Its victjrfts and damages their
families.

Throuch /emonstralion projects,
and activities of voluntary organiza-
tions. we have learned much about the
urgent necdk of our older citizens who,
with age, are Increasingly vulnprable
to dementing disorders, and to the risk
of Institutionalisation and total Impov-
erishment. Thellsk for Alzheimer’s
dwcCase Increases rapidly over the age
of 65. with 20 to 319 percent of those
over the age of 80 afflicted.

We know that demographic data
project an aging population. Rapid in-
creases in the number and proportion
of older people In trie United States,
especially those In/their eighties and
nineties confront us with a major chal-
lenge. and an urr/nt necessity to plan
appropriately -and without delay.

There arc cu/rently close to 3 mil-
lion persons u/th Alzheimer’s disease
and related t/isorders. Less than 60
years from n< w. we will face a major
epidemic with that number expected
to triple to 9 million.

Currently, we depend heavily on
family careg vers—spouses and chil-
dren—to provide long-terii- care for
family iuembc\s with Alzheit. er’s dis-

ease. HoweverX projections indicate
that families wlti be smaller In the
years to come. Thus, there will be

fewer caregivers available.

Mr. President, Alzheimer's disease
not only Imposes extreme physical and
emotional hardships on the family. It
creates enormous financial costs as
well. These costs are already estimated
at over $40 billion. Unless we begin
now to provide the social supports es-
sential for continued/family caregiv-
Ing. wec may find our/institutions and
our health care sys/cm overwhelmed
with increasingly laAe numbers of de-
mented adult , tuyi out Nation over-
whelmed with colossal costs of hun-
dreds of billions <fdollars.

Research co/tlnucs. with insuffi-
cient funds, raven the magnitude of
the problem,jrhe research community
appears cautiously optimistic that an
swers will bq found. This very month.
the fourth International Conference
on Alzheimer's Disease is meeting in
Zurich to cimpare research findings
worldwide, There will be answers—
eventually— ooncr. rather than later.
wc hope.

However, i\ntll that happy day ar-
rives. family darcglvers will need many
social supports to maintain their af-
flicted family members in the home.

Mr. PrcsldentXmy bill will delay the
InstltutionaUzatldn so costly to fami-
lies and to the nation by providing
needed home and\communlty-based
service*.

This bill. "The lelmcr's Disease
and Related Demci ias Home and
Community-Based  'Services Block
Grant." amends th Older American*
Act which comes for rcaulhoriza-
tlon this year.

It establishes a block grant program
directed by the Administration on
Aging. The grant will be made avail
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basis, to develop a play
Coordination of spriii
Case managemem an
determine services neec
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Respite
Day i
TraltAng and counsi
membc
Homimakcr services,
Transportation, and
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maintain Alzmimer vie
| urge my
support of the mir
suffering physical,
nancial devastation os
Insidious and tragic t
related dementing disc
I ask unanimous
bill be printed in lu/F
There being ncr ob
was ordered hr be
Record, as follows:
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Be it cnactAl-tov UiT~.
Representatives o
America in Cor.gi
Act may be cited
case and Related
Community Based Servr
of 1937". /

FINDINGS
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Ings where the Industry and other
obsrvers can comment.

This industry is too big, too impor-
tant to every American, to maintain
an an antitrust exemption long after
Its initial Justification has disap-
peared. Today, access to Insurance and
affordable prices have become critical
problems for Individuals, small busi-
ness, and even governmental bodies.
Insurance companies should have to
operate by the rules of free competi-
tion Just as oLher industries do.

The McCarran-Ferguson Act has
long outlived whatever legitimate pur-
pose it served. It is time to repeal It.

1 ask unanimous consent that a copy
of the bill be printed in the Record.

There being no objection, the bill
was ordered to be printed in the
Record, as follows: * - . *

.S. 80

Be il enacted by Uie Senate and House qf
Representatives of the United States of
American in Congress assembled. That the
Act entitled "An Act to express the Intent
of Uie Congress with reference to the regu-
lation of the business of Insurance"”, com-
monly known as the McCarran-Ferguson
Act <59 Stat. 33). Isrepealed.

<b) The repeal made by this section shall
be effective as to conduct engaged in begin-
ning one year after the date of enactment of
this Act.

Sec. 2. <a> In any action brought under
the provisions of the Clayton Act or the
Sherman Act alleging a violation of either
such Act for conduct that would have other-
wise been lawful pursuant to the provisions
of the Act entitled “An Act to express the
intent of the Congress with reference to the
regulation of the business of insurance” no
award of treble damages or criminal penal-
ties shall be awared against any such person
for conduct by such person occurring within
two years after the date of enactment of
this Act.

(b) During the two year period referred to
in this section, no relief shall be granted
against any person In an action referred to
in subsection <a) for conduct by such person
during such period, if such person has In
good faith, relied upon an advisory opinion
issued by the Department of Justice.*

By Mr. MEEZTENBAUM:

S. 81. A bill/lo amend the Older
Americans Act/faf 19G5 to establish the
Alzheimer’s Disease and Related De-
mentias Homeland Community Based
Services Block Grant; to the Commiit-
tee on Labor and Homan Resources.

alzheimer's disease anixhixated rami . 1!
home and community basib
BLOCK GRANT ACT

e« Mr. METZENBAU#. Mr. President.
Alzheimer’s disease/ has been called
the "Disease of th/ Century." Today, I
zra introducing /a bill, “The Alzhei-
mer’s Disease and Related Dementias
Horae and Coraiminity-lascd Services
Block Grant" to provlae needed sup-
port to victim* of Alzheimer's disease
_alnd related dcV>cntins, and their fam-
ilies.

At both Fcderid and State hearings,
professionals &nuv families alike, de-
scribed Alzheimer's® an "Insldluous
disease; no illness is more terrifying
and life-altering titan Alzheimer’s." It

services
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destroys Its victj ;ns and damages their
families.

Through femonstrallon projects,
and activitii of voluntary organiza-
tions, we hate learned much about the
urgent needs of our older citizens who,
with age. are Increasingly vulnprablc
to dementing disorders, and to the risk
of Instltutlonalnmtlon and total impov-
erisliment. Thelisk for Alzheimer's
disease Increases rapidly over the age
of 65. with 20 to 3IS percent of those
over the age of 80 afflicted.

We know that demographic data
project an aging population. Rapid in-
creases in the number and proportion
of older people In Hie United States,
especially those in/their eighties and
nineties confront us with a major chal-
lenge, and an urgent necessity to plan
appropriately—aAd without delay.

There arc cu/rcntly close to 3 mil-
lion persons w/th Alzheimer's disease
and related aisorders. Less than 60
years from now, we will face a major
epidemic witl i that number expected
to triple to 9 iilllion.

Currently, we depend heavily on
family caregivers—spouses and chil-
dren—to provide long-term care for
family mcmbeVs with Alzheimer’ dis-
ease. HowevcrX piojections Indicate
that families wNi be smaller in the
years to come. Thus, there will be
fewer caregivers available.

Mr. President, Alzheimer's disease
not only Imposes extreme physical and
emotional hardships on the family, It
creates enormous financial costs as
well. These costs are already estimated
at over $40 billion. Unless we begin
now to provide the sooial supports es-
sential for continued/family caregiv-
Ing, we may find om/institutions and
our health care sys/em overwhelmed
with increasingly la/ge numbers of de-
mented adults, ana our Nation over-
whelmed with colossal costs of hun-
dreds of billionsp i dollars.

Research co/tinues, with insuffi-
cient funds, raven the magnitude of
the problem ./he research community
appears cautiously optimistic that an-
swers will bg found. This v?ry month,
the fourth international Conference
on Alzhclnv r’s Disease is meeting in
Zurich to cimpare research findings
worldwide. There will be answers—
eventually-fooncr, rnthcr than Jater,
we hope.

However, Antll that happy day ar-
rives. family darcglvers will need many
social supports to maintain their af-
flicted family members In the home.

Mr. President)vmy biU will delay the
Institutionalization so costly to fami-
lies and to the nation by providing
needed home and\community-based
services.

This bill "The iclmer'a Disease
and Related Dcme las Home and
Community-Based 'Serv'cea  Block

Older Americans
for reauthortza*

Grant,"” amends th
Act which comes
lion this year.

It establishes a block grant program
directed by the X&nlnistrAtlon on
Aging. The grant will be made avail-
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able to Stales on a matching formula
basis, to develop a plajyto provide for:

Coordination of scr/ices;

Case management and counseling lo
determine sconces needed for delaying
nursing hopfe admission;

ResplUycare; *

Day ca

Training and counseling of family
membq

Homftmakecr services,

Transportation, and other such sup-
portive serWes that will help families
maintain Alzmjmer victims at home.

I urge my coRMgues to Join me in
support of the milKons of Americans
suffering physical, emootlonal, and fi-
nancial devastation asyi result of this
insidious and tragic disease, and the
related dementing disorders.

I ask unanimous consent that the
bill be printed in the Record.

There being nor objection, the bill
was ordered ip be printed in the
Record, es fol>

Be it enaclAi toy b'lii stnuU 'and House of
Representatives af/Utc United States of
America in Congifs assembled. That this
Act may be cited is the "Alzheimer's Dis-
ease and RelatedNafHnentlas Home and
Community Based Servivs Block Grant Act |

of 1937"
FINDINGS “W/PUIU-0SE

Sec.2.(a) The Congress finds that—

<1> there are m o/than 3,000.000 Individ-
uals with Alzheinier's disease and related
dementias In the unltcdSlates:

<2) the cost of cnring for Individuals with
Alzheimer's dlseasftjmd related dementias is
estimated at over $40»000.000 annually;

<3)over one half of iScpatlcnLs In nursing
homes are diagnosed asScatlenls with Alz-
heimer's disease or relaudpcmentlas;

<4) the potential number.of individuals
who may have Alzheimeffs disease and re
lated dementias In thclyoltf age will over
whelm the capacity of/ou/ institutions tc
care for such Individual.; /

(5) individuals with Alzheimer's disease o:
related demenUas offcn require specializcc
long term care services to be provided In i
coordinated manner by many agencies; an<

<6) providing homeyind community basec
services for Individual® with Alzheimer's dis
ease and related! dcraeVtlas will extend th
ability of caregirers ofVuch Individuals I»
maintain such Individuals In their home
and can reduce health cL-e costs by delay
tng or preventing instltuUnnallzatlon.

(b) It Is the purpose o fthis Act to prcven
or delay the ImUtutl/uUlzatlon of Indivir
uals with Alzhelmi/s disease and rtl.".te
dementias by providing home and commun
ty based servicesfa assist in caring for sue
individual In tl/lr homes.

establishment Or block grant

Bec 3.The Older Americans Act of 1965
amended by adding at the end thereof t.
following new til

*TITLE VHI-ANSIFETMER'S DISEAF
AND RELATED)DEMENTIAS ROM
AND COMMUNITY BASED SERVICI
BLOCK GRANT,

"AirniosnjvnjiN or arrRoraiATtoNs
"Stx. 801. Fori purpose of aliotmen
under section 802,\ihere are authorized

appropriated S80.0(KU>00 for each ol t!
fiscal years >988. 1989. 1990, 1991, and 191
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FTC, JUSTICE DEPARTMENT HIT McCARRAN-FERGUSON ACT

At a Senate Judiciary Committee hearing on the McCarran-
Ferguson Act last week, Sen. Howard Metzenbaum (D-Ohio),
chairman of the Antitrust Subcdmmittee, found broad support for
proposals to amend or repeal the" 1945 statute which gives the
insurance industry limited shelter from federal antitrust law and
confirms the primacy of state regulation of insurance. Federal
Trade Commissioner Daniel Oliver charged that the McCarran-
Ferguson Act "protects price fixing" by insurers and said the
statute 3 repeal is long overdue. Charles Rule, acting head of
the Justice Department®s Antitrust Division, affirmed the Depart—
ment"s basic support for ending the antitrust exemption "if
certain uncertainties can be resolved.” Metzenbaum expressed
willingness to revise his bill (5.80) so that it would remove only
the antitrust exemption while retaining language clarifying the
role of state regulation. Joining the call for repeal or revision
of McCarran were representatives of the National Conference of
State Legislatures and the National Association of Attorneys
General. Small business and consumer groups also called for
changing the law.

Insurance industry representatives told the panel that changes

in the act would have had no effect on recent problems with
commercial liability insurance. They also voiced concern about

the costs and confusion that would come from the dual federal-state
regulation of insurance that likely would follow repeal of the

act. Similar concerns about repeal were voiced by representatives
of the National Association of Insurance Commissioners (NAIC)

and the Conference of Insurance Legislators. The NAIC came
under pointed criticism from Metzenbaum for alleged financial ties
and revolving door relationships with the insurance industry.

ABA ADOPTS POSITION PAPER ON TORT LIABILITY SYSTEM

The American Bar Association (ABA) adopted a position paper on
the tort liability system which did not contain the significant tort
reforms outlined in the draft report presented by a special ABA
study commission at its annual meeting in New Orleans. The
draft report called for limits on noneconomic damnges in certain
cases, but the House of Delegates rejected this suggestion and
instead voted to go on record as opposing any caps on awards
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Mr. Chairman and Members of the Committee:

Thank you for this opportunity to comment on S. 80, a bill
co repeal the McCarran-Ferguson Act. In my view, this
legislation is long overdue, and its passage is unquestionably
desirable as a matter of public policy. Exposing the 1insurance
industry to the brisk winds of competition, unimpeded by any
federal restraints other than the antitrust laws, can onl> serve
to benefit consumers and promote the common welfare.

The broad antitrust xmmunity enjoyed by the insurance
industry under the McCarran-Ferguson Act is both undesirable and
unnecessary. The exemption is undesirable because, by blunting
some forms of competitive behavior, it denies consumers the best
array of insurance services at the lowest possible cost. The
exemption 1is unnecessary because application of the antitrust
laws 1is in no way 1inconsistent with either desirable industry
cooperation or effective state regulation.

Before | develop these points, | must note three caveats.
First, because the FTC Improvements Act of 1980 prohibits the
Commission from studying the insurance industry without prior
Congressional authorization, the Federal Trade Commission has not
conducted a comprehensive review of the industry in recent years.
We therefore lack detailed knowledge of current conditions.
Nonetheless, what we do Know from existing studies and from our
enforcement activities indicates that the exemption is
unjustified. ...

Second, althojg.i the Improvements Act constrained our

authority to study insurance, it left intact our authority tc



challenge conduct by insurers that is not immunized under
McCarran-Ferguson. We have accepted several consent agreements
prohibiting insurers®™ boycotts of nurse midwives, U and agents”
boycotts of insurers.”/ An ongoing adjudication explores the
charge that title insurers have fixed the price of search a id
examination services,-2/ and our staff is investigating other
industry practices that may fall outside the exemption. Because
the title insurance matter is in ad}udication and the other
investigations are nonpublic, | cannot discuss further our
current enforcement initiatives.

Third and finally, 1 speak only for myself, and not
necessarily for the Commission or any of my fellow Commissioners.
I note, however, that a majority of the Commissioners supports

repeal of the McCarran-Ferguson Act.

The McCarran-Ferguson Exemption Is Undesirable
Mr. Chairman, | start from the premise that, in the words of
the Supreme Court, "the unrestrained interaction of competitive
forces will yield the best allocation of our economic resources,
the lowest prices, the highest quality and the greatest material
State Volunteer Mutual Insurance Co., 102 F.T.C. 1232
(1983).
2/ independent Insurance Agents of America, Inc., ¢-3197
. (August 25, 1986) ; Independent Insurance Agents Association of
Montana, C-3199 (August 25, 1986); Independent Insurance Agents
and Brokers of California, C-3198 (August 25, 1986) .

2/ Ticor Title Insurance Co., et al., D. 9190.



progress."4/ We rely on the free market to ensure that sellers
will offer products and services with the best mix of price,
quality, and other characteristics that consumers demand. The
purpose of the antitrust laws is to prevent unwarranted
interference with competitive market forces. The McCarran-
Ferguson Act exempts the "business of insurance" from antitrust
scrutiny, provided th i insurance activities at issue are
"regulated by state law" and do not involve a boycott, coercion,
or intimidation.

Exemptions fnﬁ,*the antitrust laws are disfavored, and the
Supreme Court interprets them narrowly for that reason. In
construing the McCarran-Ferguson Act, the Court has limited the
"business of insurance" to activities directly involved 1in
underwriting and spreading of risk.-~/ Even as narrowly
interpreted, however, the Act protects from normal antitrust
scrutiny many activities that may injure consumers. jof course,
the McCarran-Ferguson Act protects all manner of price fixing.
Agreements among insurers to limit consumer options by using only
certain policy forms and classification plans are also safe.
Likewise, the Act allows 1insurers to divide customers and
territories among themselves, and to impose uniform terms upon
agents.

.y Northern Pacific Railway v. United States, 356 U.S. 1, 4
(1958).
-5/ -Union Labor Life Insurance Co. w.* Pirer.o, 458 U.S. 119

(1982); Royal Drug Co. v. Group Life & Health Insurance Co., 440
U.S. 205 (1979).



The McCarran-Ferguson Act purports to ameliorate its adverse
effects by conditioning immunity on the existence of state
regulation. Unfortunately, the courts have interpreted the Act"s
"regulated by state law" requirement very broadly, so that even a
cameo appearance by the state will cloak private action with
immunity. Thus, some cases have held that the mere existence of
a general scheme for insurance regulation constitutes sufficient
state involvement to immunize a broad range of practices,
including activities that the state has never directly authorized
or even considered.-"/ Indeed, courts have held that even where
the state expressly prohibits a practice, the practice is
"regulated" and thus exempt.This 1is a bizarre way to further
the interests of the states. As the National Commission for the
Review of Antitrust Laws and Procedures pointed out eight years
ago:

Under the prevailing interpretation of McCarran-

Ferguson, 1insurance company activities may be exempted

from the coverage of the antitrust laws by the mere

presence of a state regulatory scheme, without regard

to whether these regulatory powers have been utilized

to supervise the industry effectively. As a result,

various types of collective insurance company behavior
are, as a practical matter, wholly free from control by

y Ohio v. Ohio Medical Indemnity, 1976-2 Trade Cas. (CCH)
Par. 61,128 (S.D. Ohio 1976).

y Crawford v. American Title Insurance Co., 518 F.2d 217,
218 (5th Cir. 1975); see St. Paul Fire 1 Marine Insurance Co. V.
Barry, 438 U.S. 531, 552 n. 24 ("prohibitory legislation”™ coupled
with "an enforcement scheme of administrative supervision"”
constitutes regulation by state law).



either state regulation or the federal antitrust
laws ./

Mr. Chairman, 1 believe it is not cynical to suspect that at
least some insurers have taken advantage of McCarran-Ferguson
immunity to harm consumers. Indeed, a number of cases dismissed
on McCarran-Ferguson grounds have involved allegations of
anticompetitive activities lacking any redeeming social benefit.
For example, one court dismissed a suit claiming that 31 insurers
had conspired to deny compensation for lost future earnings to
individuals killed in car accidents. The plaintiffs alleged that
the defendant insurers had taken concerted action to conceal
claimants®™ rights and to refuse to offer coverage for future

In another dismissed suit,Can asbestos manufacturer
claimed that several insurers had conspired to deprive it of the
full indemnification and litigation defense services that its
policies provided. The suit also alleged a conspiracy to impose
fraudulent policy interpretations on insureds and to limit the
benefits that insurers would o f fer . I do not know if the
plaintiffs in these cases could have proven antitrust law
violations, but the McCarran-Ferguson Act aenied them the chance
to try.

S/ Report of the National Commission for the Review of
Antitrust Laws and Procedures 226 (1979) I"NCRALP Report"™m .

2/ Grant v. Erie Insurance Exchange, 542 F. Supp. 457
(M.D.Pa. 1982), aff"d. 716 F.2d 890 (3rd Cir. 1983), cert,
denied. 464 U.S. 938 (1983).

w2/ UNR Industries v. Continental Insurance Co., 607
F. Supp. 855 (N.D.I111. 1984).



Besides encouraging attempts by insurers to fleece
consumers, the McCarran-Ferguson Act wastes resources. Even when
consumers win an antitrust case against insurers, they lose. It
is costly for antitrust plaintiffs, including the FTC, to cut
through a thicket of unfounded McCarran-Ferguson defenres.

Although repeal of McCarran-Ferguson may allow us to end

some of these abuses, | do not want to leave the impression that
passage of S. 80 will eliminate all anti-consumer activity in the
insurance industry. Many state governments have passed laws and

issued regulations that injure consumers by restricting
competition.

An example may illustrate my point. Some states have
prohibited insurers from establishing certain kinds of "preferred
provider organizations,”™ or PPOs. These organizations are an
innovative approach to lowering health care costs. Georgia
allows Blue Cro~s and Blue Shield to operate PPOs, but bars
commercial insurers from doing so. Ohio thinks Georgia has it
backwards: it bars Blue Cross and Blue Shield and other similar
plans from having PPOs, but allows commercial insurers to offer*
them. Montana believes it has a better idea and prohibits PPOs
entirely. I believe that the market will do a much better job
than the states of deciding who is best able to provide PPO
coverage.

I recognize that some state regula@i.on is d'esigr.\ed.to assure
insurer solvency and insurance availability. The wisdom of such

regulation need not be addressed today. However, some forms of



state government interference in the 1insurance industry harm
consumers. In other industries, the Commission has an active
program of consumer advocacy. We seek to explain to federal and
state regulators ways 1in which government regulation may disserve
the public interest. Unfortunately, the "Improvements Act"
hinders us from advocating consumer interests with respect to the
business of insurance. I would like **0 see that exemption

lifted, but this, too, is a matter for another day. For now, let
me emphasize that while repeal of McCarran-Ferguson would help
your constituents, iE would not correct many other government-

induced infirmities that afflict the insurance market.

The McCarran-Ferguson Exemption Is Unnecessary

According to insurers, their industry is so different fronm
others that it deserves a special dispensation from the nation®"s
competition laws. Of course, virtually every industry has 1its
own problems that can be cited to support special protection from
the rigors of competition. The automobile industry, like other
basic industries, argues for protection from foreign competition.
The beer industry presses for the right to establish exclusive
dealing arrangements even in situations where they would be
anticompetitive.

Fortunately, Congress has rejected many of these special
interest appeals. Unfortunately, howevit, Congtess has yielped
to many others, granting antitrust immunity not only to the

insurance industry, but also to agricultural cooperatives, which



often fleece consumers under the cover of marketing orders, labor
organizations, certain professional sports leagues, ocean
snipping conferences and others. All special interest exemptions
from the antitrust laws deserve Congressional scr tiny.

Forty years ago, the insurance industry managed to persuade
Congress that the McCarran-Ferguson Act was essential, both to
preserve the states®™ autonomy to regulate and tax insurance, and
to permit beneficial cooperation among 1ins irers. The tragic
irony - for consumers - is that McCarran-Ferguson simply is not
necessary to accomplifh any of those goals. Stares may regulate
insurers with or without McCarran-Ferguson. And the forms of
insurer cooperation needed for efficiency are perfectly legal

under the antitrust laws.

Federal ism

Insurers originally cited federalism as a justification for
McCarran-Ferguson. In 1869, 1in Paul v. Virginia .1X/ the Supreme
Court had held that insurance was exempt from federal regulation.
To the industry®"s shock, the Court reversed itself in 1944, in--«
South-Eastern Underwriters. -~ That case upheld a Sherman Act
indictment charging that a large group of insurers had used a

rating organization to fix fire insurance premiums.

XL/ 75 u.s. (8 wall.) 168 (1869). ~

XL/ United States v. South-Eastern Underwriters Ass"n, 332
U.S. 533 (1944).



The decision created an uproar - or rather the 1insurers
did. Panic ensued as insurers told their Congressmen that state
taxation and regulation of insurance would no longer be
constitutional. Frankly, 1 do not understand how anyone made
these arguments with a straight face. Maybe no one ever did. And
certainly today, no one would seriously argue that the antitrust
exemption of the McCarran-Ferguson Act is needed to authorize
state taxation or state regulation of insurance. After all,
plenty of other state-taxed and state-regulated businesses are
subject to the feder%: antitrust laws, without anyone noticing
any inherent conflict.

Moreover, as the Supreme Court®"s 1985 Southern Motor
CarrierslV decision illustrates, the state action doctrine lives
— some would say prospers. Repeal of McCarran-Ferguson would
not change the states®"™ role as the Drimary regulators cf
insurance. Even after repeal, the states would still be able to
regulate insurance - even in ways that would harm consumers -
provided they clearly articulated a policy to displace
competition and actively supervised the results.

In some states, the present legislative and regulatory
framework probably would satisfy the "state action"™ standard.
Elsewhere, however, the regulatory framework might not qualify
and "state action”" immunity would not attach. IT those states

wished to protect the anticompetitive activities that now occur,

m1?/ Southern Motor Carriers Rate Conference, in" v. United
States, 471 U.S. 48 (1985).

29 -



they would have to amend their regulatory frameworks - and do so
in public. In the process, they might have to confront openly
the question of why 1insurance companies should be permitted to
fix prices - a practice ordinarily regarded as harmful.

Whatever the result, consumers would gain from a public review of
this question.

Today, insurers no longer focus very much on the sort of
federalism argument that was made 1in 1944. Playing on the
public®s increasing and justified aversion to excessive federal
regulation, they suggfst that repeal would lead to comprehensive
federal control. But they offer no support for this specter, and
I would be the first to oppose it. Of course, repeal would not
necessarily lead to creation of a federal insurance regulatory
agency, and 1 would not expect Congress to embark on such an ill-
advised enterprise. Repealing McCarran-Ferguson would neither
prejudice state regulation nor necessitate federal regulation,
and continued existence of the exemption 1is simply not essential

as a matter of federalism.

"Ruinous Competition"

There 1is another argument that 1insurers make against repeal
They claim that antitrust exposure will prevent insurers from
engaging in legitimate cooperative activities. I find this
argument especially wrong-headed. “Perhaps because 1insurers have
been-free of antitrust scrutiny fcr so long, they have a warped

But as the leader of one of the two

10



federal agencies that enforces the antitrust laws, | can assure
you that the joint activity argument is a straw man. Enforcement
aycucies and courts are well aware that some forms of joint
action enhance rather than restrict competition, and are quite
sophisticated at distinguishing harmful from beneficial
agreements.

Mr. Chairman, you can expec". insurers to claim that they
need immunity in order to engage in joint rate-making. They will
say that price fixing preserves insurer solvency and assures that
money will be available to pay off policy-holders. But numerous
other kinds of firms make risky contractual commitments and
manage to pay them off without setting up cartels. Moreover,
state legislatures have adequate authority to address any genuine
solvency problems by auditing the companies, requiring loss
reserves, and establishing state guarantee Tfunds.

Claims that competition will hurt policyholders are bogus.
The evidence from other industries that have been deregulated and
exposed to application of the antitrust laws demonstrates that
consumers benefit from competition. The Commission is
particularly familiar with the recent experience of the health
professions, which have been subject to market forces for only a
decade. Although doctors may be working harder for a bit less
money, they are b/ no means starving. More importantly, their
patients still receive good care, and are able to choose from a

far broader array of price and service options than before.



In recent years, many states have recognized the benefits
that flow from competition, and have given their insurers more
lieeuom to set their own rates. Indeed, 1in Illinois, rate
bureaus are limited to statistical collection and analysis. From
listening to the 1insurers, you might suppose that insurers have
gone bankrupt when deprived of their cartel, but the National
Commission for the Review of Antitrust Laws and Procedures found
no harmful effects.1l4/ <competition poses no risk to the solvency
of the vast majority of insurers.

So, 1insurers now make an alternative argument and assert

*

that they must pool loss data to make actuarially accurate

projections. As best I can determine, their claim may well be
true. Antitrust law, however, poses no impediment to the pooling
of loss data. Agreements among competitors that promote

competition are not unlawful.-15/ The problem arises when
insurers go beyond collecting and aggregating loss data, and
collectively determine rates or coverages to be offered. It is
such joint rate setting or determination of coverage, and not
joint data collection, that restricts competition and harms
consumers. I simply do not understand why insurers cannot employ
jointly collected data to determine their own rates and coverages

individually.

14/ NCRALP Report, at 233.

15/ E.g.. Broadcast Music, Inc. v. Columbia Broadcasting
System, 441 U.S. 1 (1979).

- 12 -



Ever since passage of the Sherman Act in 1890, the operative
premise.underlying our antitrust laws has been that free markets
woik much better than heavily regulated markets. Firms thar want
special treatment for their industry should have to justify 1in
detail any exception to the general rule. Insurers have not made
a persuasive case over the past 40 years, and | doubt they will
be able to do so this year. It is the duty of Congress to
correct the mistaken notion that competition principles do not

apply to the 1insurance industry.

Conclusion

There 1is broad agreement across the philosophical spectrum
that exemptions from the antitrust laws are undesirable. As 1
mentioned at the beginning of my testimony, | wholeheartedly
subscribe to the premise that, in the words of the Supreme Court,
"unrestrained interaction of competitive forces will yield the
best allocation of our economic resources, the lowest prices, the
highest quality and the greatest material progress."I1S/ Perhaps
even more importantly, as Mr. Justice Black went on to observe
free and unfettered competition provides "an environment
conducive to the preservation of our democratic political and

social institutions."12/ Free markets are the foundation of both

2£/ Northern Pacific Railway v. United States,- su. ra. 356
U.S.--at 4. - il

12/ Id.



our economic prosperity and our political freedom. We mai.v.
exceptions to the laws that ensure free markets at cur peril.
The insurance exemption from the antitrust laws, in
particular, has come under increasing attack. Experience and
logic demonstrate that the exemption is adverse to consumers and
is unnecessary to protect legitimate industry conduct. Eight
years ago, the Nat onal Commission for the Review of Antitrust
Laws and Procedures called for repeal of the exemption. More
recently, so has the National Association of Attorneys General.
The Supreme Court has done about as muon as it can to limit the

scope of the McCarran-Ferguson Act. The time has come for

Congress to act.



NATIONAL ASSOCIATION OF ATTORNEYS GENERAL *[JittA-C-

Summer Meeting
Seattle, Washington
June 9-12, 1986

WHEREAS, The Sherman Act, the Clayton Act, and decisional
law prescribe the appropriate standards of conduct for
competing businesses and for individual firms acquiring and
exercising market power in the United States; and

WHEREAS, those laws prohibit activities 1in restraint of
trade that have repeatedly been shown to be harmful to the
economy and injurious to consumers; and

WHEREAS, in 1944, the Supreme Court determined, in United
States v. South-Eastern Underwriters Association, 322 U.S. 533,
that the business ol 1insurance constitutes commerce within the
scope of the antitrust laws; and

WHEREAS, in 1945, Congress, apprehensive about the effect
of South-Eastern Underwriters on the powers of states to tax
and regulate 1insurance, adopted the McCarran-Ferguson Act (15
Uu.s.cC. sections 1011-1015), granting the insurance industry
broad exemption from most provisions of the Sherman and Clayton
Acts, including the proscriptions against such anticompetitive
practices as price-fixing, agreements not to compete,
monopolization, mergers of dominant Tfirms, tying agreements,
and a wide vrange of other conduct that 1is unlawful for nearly
every firm outside the insurance industry; and

WHEREAS, subsequent developments in antitrust law,
particularly evolution of the state-action doctrine, have made
it clear that nothing 1in the Sherman and Clayton Acts would
hinder the exercise of traditional state powers of taxation and
regulation, including price-regulation, making the antitrust
immunity of the McCarran-Ferguson Act unnecessary for the
purposes that originally motivated Congress to enact 1it; and

WHEREAS, it is also clear that nothing in the antitrust
laws prohibits 1insurers from sharing information on Jlosses 1in
order to price their product, or from engaging in reinsurance
and other risk-sharing arrangements common to the industry,
making the antitrust immunity of the McCarran-Ferguson Act

unnecessary to the legitimate needs of the insurance industry;
and



WHEREAS, the insurance industry is critical to the
national economy, with Americans paying over $140 billion per
year in premiums on property/casualty insurance alone, and with
insurance being a necessity for many enterprises; and

WHEREAS, serious questions have been raised about the
current crisis in Jliability 1insurance and whether it may have
been fostered by the industry®s antitrust exemption;

NOW, THEREFORE, BE IT RESOLVED, that the National
Association of Attorneys General, vreaffirming its commitment to
the historic right of the states to vregulate and to tax
insurance and its commitment to the importance of the antitrust
laws to free and competitive markets, urges the Congress of the
United States to repeal the special immunity from the antitrust
laws granted to the 1insurance industry and to subject 1insurance
companies to the rules of the competitive marketplace
applicable to other firms; and

BE IT FURTHER RESOLVED, that the Association authorizes
its Executive Director and General Counsel to make these views
known to the Congress, the Administration, and other interested
parties.
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UNEMPLOYMENT INSURANCE

New York Assemblyman Frank Barbaro called on
Congress to provide adequate funding for the Unemployment
Insurance/Employment Service (UI/ES) Program.

"Unemployment insurance bcneGts arc an entitlement,”
Assemblyman Barbaro said. "Therefore, reductions made in
administrative funding cannot be matched by reductions in
the number of people served. For that reason,
administrative cutbacks necessarily imply a reduction in the
quality and availability of services provided."

Assemblyman Barbaro urged support for asupplemental
appropriation to restore some of the funding.

"Without a supplemental appropriation, employment
security agencies in many states around the nation face staff
reductions, branch office closings, degradation of service
and curtailment of oversight activities,” Assemblyman
Barbara said.

Oregon State Senator Larry Hill also recently testified on
the Unemployment Tnsurancc/Employment Service Program
on behalf of NCSL

NCsS L contact: Chris Zimmerman, Washington

NURSING HOME REFORM

Virginia State Delegate Mary Marshall called on Congress
to adopt a proposed national comprehensive nursing home
reform program.

"Patients and taxpayers will benefit from the proposed
nursing home reform legislation,” Delegate Marshall said.
"The new inspection system will look at the welfare of
patients rather than the condition of the paper records.
And improved training for nurses aides is probably the most
important step for better care.”

Because of the potential for significant increases in cost
to facilities and states for compliance with the new
requirements, Delegate Marshall said that the federal
government should provide fiscal incentives to states and
nursing facilities to implement the new requirements.
Johnson Wilson, Tom Colvin,

NCSL contacts: joy

Washington

NATIONAL BELLAS HESS

- North Dakota Senator David E. Nething called on
Congress to overturn the Supreme Court’s decision in the
vational nellas ness Casein order to permit states to require
out-of-state companies to collect sales or use taxes when
such companies target the citizens of their state as a market
for their goods.

"Four major reasons compel the conclusion that federal

legislation is needed,” Senator Nething said. "First,
technologies have made major changes in corporate
marketing patterns and consumer buying habits. Second,

community retailers arc placed at a competitive
disadvantage agains' :— : *vho use the state as a market but
arc not required tc ®. »taxes. Third, enforcement is
increasingly seen as tnv. fairest way to insure increased
revenue without imposing new taxes. And fourth, the
Supreme Court’s decision means that the sates must look to
Congress for a solution to this problem."

Velde,

local

contact: Jon Washington

HOUSING

New Jersey Assemblyman David Schwartz urged
Congress to support federal housing programs and forge a
state-federal housing partnership to meet the needs of the
nation’s citizens.

"Congress is moving in the right direction with the
continuation and creation of an important number of
housing programs, which will make certain that shelter
remains affordable for many Americans,"” Schwartz said.

Assemblyman Schwartz said, however, that in his view
the legislation is too limited in the recommended funding
levels and in the scope and flexibility o f programs envisioned.

"This year’s federal housing legislation does not meet
the massive and mounting housing needs ofour people, doe?
not mount a concentrated attack on declining levels of home
ownership in America, and docs not adequately economize
or challenge the state governments' increasing commitment
to providing affordable housing."

Mitchell,

NCS L

NCSL contact: Gina Washington

MCCARRAN-FERGUSON

Rhode Island State Representative Jeffrey Teitz recently
called on Congress to repeal the provision in the McCarran-
Ferguson Act that currently provides a special antitrust
exemption for the insurance industry. Teitz warned,
however, that any action should not affect the section of the
Act (hat subjects the insurance industry to regulation and
taxation by the states.

"Wc believe that the current statute is actually impeding
rather than facilitating effective state regulation of the
insurance Industry." Representative Teitz said. "There arc
tliree aspects to NCSL’s position on the federal role in the
regulation of insurance. First, we support continuation of

M»v 18. 1987

the McCarran-Ferguson Act, specifically section 1012 (A),
which subjects the insurance industry to regulation and
taxation by the states. Second, we support enactment of
legislation that would require all Insurance companies to
submit relevant data regarding their premiums, camings and
reserves to an appropriate agency of the federal government
each year. TItird, we urge repeal of that portion of
McCarran-Ferguson which has been interpreted to exempt
most aspects of the business ot insurance from the federal
antitrust laws."

NCS L Washington

contact: pilnl Waren,

I / r.nllil In finINI
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FROM National Conference of State Legislature.**

NAME: Insurance Data Collection

COMMITTEE: Government Operations & Regulation

TYPE OF POLICY: Consent

The adequacy and contents of property and casualty

come under increasingly serious scrutiny as state

to resolve problems with affordable

To address this matter, several

legislation substantially expanding the data which

and available

insurance data has

*o

legislatures have attempted

liability insurance.

state legislatures have recently enacted

insurers must submit when

seeking rate changes. These actions demonstrate how insufficient the

information necessary to evaluate rate requests is and how uneven the

collection and utilization of appropriate data appears to be. Most

annual

reports submitted to state insurance commissioners appear to be inadequate.

Many insurers operate on an interstate basis.

State regulation ought

ensure that rates are developed with sufficient and relevant background

information. Rates do affect availability.

relationships between the civil justice system and the costs for obtaining

property and casualty insurarce.

To ensure that adequate and comprehensive data is made available

to

Appropriate data can demonstrate

regularly, NCSL believes that Congress should enact legislation compelling the

annual submission, to the appropriate federal

but is not limited to, the following

total claims paid regarding judicial

administrative/legal costs; (c) reserves; (d) individual

agency, of data that

includes,

: (a) premiums earned and written; (b)

dispositions,

settlements and

business where premiums have increased/decreased the previous year;

investment income. This data shall

and be completed on a national aggregate and Individual
State collection of Insurance data and annual

shall not be prohibited by any federal

nationally by an appropriate federal

classifications of

and (e)

be submitted by classification of business

agency shall

legislation. All data collected

be disseminated to the

August 7,

1986

state aggregate basis.

financial reporting requirements



NCSL further urges Congress to repeal the antitrust exemption which the

Insurance Industry has been granted, with limited exceptions, by the

McCarran-Ferguson Act of 1945. Barring comprehensive repeal, Congress ought

to clarify which federal antitrust laws shall or shall-not be applicable to

the conduct of the insurance industry and which types of data could be shared

am insurers.

August 7, 1986
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FACT SHEET ON McCARRAN-FERGUSON

l. The McCarran-Ferguson Act, enacted in 1945, exempts the
insurance industry from the antitrust laws and thus allows insurance
companies to fix prices. There is an exception to the exemption for

boycotts, coercion and intimidation - agreements among insurers to
refuse to write insurance at any price therefore can be and have been
prosecuted. See, e.g., State of West Virginia ex. rel. Brown v. St.

Paul Fire and Marine Insurance Co., Civ. No. 86-C-1400, Kanawha Cty.
Circ. Ct. (W. va., fTiled Apr. 14, 1986); "Day care centers fTile
insurance suit,” The Denver Post, Jan. 17, 1986, at B-1. On the other
hand, agreements among insurers to raise their rates in concert are
not subject to antitrust prosecution. In other industries such
agreements are felonies punishable by three years in jail.

1. Because of the McCarran-Ferguson Act, rates for workers
compensation insurance are fixed: the National Council on
Compensation Insurance, the rate making organization to which all
workers compensation insurers belong, requires its member to adhere
to the rates it issues. Constitution of National Council on
Compensation Insurance, Art. VIlI (3)(c). The Insurance Services
Office, the rate-making organization for liability insurers, does not
expressly require its members to adhere to its rates but rather

issues "advisory" rates. Yet, as a practical matter, this "advisory"
rate is frequently adhered to. See National Underwriter, Sept. 6,
1985mxat 82 ("what has occurred ... is a return to basic I1SO rating
1. There has traditionally been bi-partisan support for prohibiting

price-fixing bv insurance companies. For example, the Ford
Administration®exhaustively studied the insurance industry and
concluded that price competition in the insurance industry, without
McCarran Act antitrust protection, wou."d be in the public interest.)
U.S. Dept, of Justice, The Pricing and Marketing of Insurance, at
vitl (1977). Similarly, in 1979 President Carter®s National

ACommission for tho Reform of Antitrust Laws and Procedures, composed
of the nation"s leading antitrust experts, concluded 18-2 that ~*
McCarran-Ferguson®s broad antitrust immunity should be repealed.J In
its stead the Commission recommended narrov*/ drawn legislation to
affirm the lawfulness of a limited number of esstontial collective
activities. The Reagan administration also(supports repeal of the
broad McCarran-Ferguson antitrust exemption, «sS Federal Trade
Commission Chairman Dan Oliver recently testified before the Senate
Commerce Committee



V. Insurance companies could continue to pool data without McCarran-
Ferguson protection.

Because most insurers have not paid enough claims in the past to
accurately estimate how much they are likely to pay out in the
future, they do need to get together to pool and analyze the past
claims they have paid - the more p d claims they can analyze, the
more accurate their estimates of their future payouts will be.
However, the joint collection and dissemination of past cost data
does not violate the antitrust laws. See U.S. Dept, of Justice, The
Pricing and Marketing of Insurance 91-118, and cases therein cited.
And if insurers truly hav*. doubts about the legality of pooling loss
data under the antitrust laws Congress can expressly legalize such
pooling withcut also legalizing price-fixing, as the McCarran Act
does.

V. State regulation of insurance can - and should - be preserved
with the McCarran-Ferguson Act repealed. In fact, the two leading
organizations of state officials - the National Conference of State
Legislatures and the National Association of Attorneys-General -
have botn passed resolutions calling for McCarran repeal. With
McCarran-Ferguson repealed, the states would continue to regulate the
insurance industry; the federal government would not regulate the
insurance industry. As the NAAG put it, repealing McCarran-Ferguson
would simply "subject insurance companies to the rules of the
competitive marketplace applicable to other firms.” NAAG Resolution
I, Repealing the Insurance Industry®s Exemption From the Antitrust
Laws. (June 1986).

VI. Much of the insurance industry 1is willing to live without
McCarran-Ferguson antitrust immunity. For example, the new president
,F the American Insurance Association, Robert Vagley, told the
Journal of Commerce that the industry was willing to consider making
changes in McCarran-Ferguson. And 1in 1979, State Farm Insurance Co.
supported a bill that would substantially cut back on McCarran
antitrust immunity,. Allstate and several other 1insurance companies
have alsj indicated that they aro willing to live without McCarran.
In short, the industry®s opposition to the McCarran-Ferguson
exemption is probably based more on its traditional opposition to
change than anything else.
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Honorable Joseph R. Biden
Chairman

Senate Judiciary Committee
U. S. Senate

Washington, D. C. 20510

Dear Mr. Chairman:

Thank you for your letter of Februa-y 25. Enclosed dl€ the
answers to the questions you pose.

Question 1. The tort policy working group reviewed a number of
industries and found that 1insurance was becoming 1increasingly
unavailable. For example, biotechnology companies are having a

difficult time 1in the 1insurance market because they are new,
small companies dealing mostly in research and development in a

field largely unknown to insurers. Many of our basic industries,
such as oil, gas drilling and heavy manufacturing are hard
pressed to find insurance at a reasonable cost as well. Is this

a manufactured crisis? If so, by whom?

Answer 1. The insurance crisis - sudden, dramatic rate
increases and refusals to deal by insurance companies - is real.
It 1s the insurance industry®s explanation for the crisis - a
purported litigation explosion - that 1is manufactured. See,

0.9g.. National Center for State Courts, A Preliminary Examination
of Available Civil and Criminal Trend Data in State Trial Cuurls
for 1978, 1981 and 1984 (April 1986); "Focusing on the Facts oi
the Insurance Crisis,” a Report to the House Subcommittee on
Economic Stabilization, by Fhillip J. Hermann, Chairman of the
Bo-rd, Jury Verdict Research, 1Inc., August 6, 1986 (JVR studies
"do not support any claim of recently escalating jury awards™).

The true cause of the recent insurance crisis, and a similar
crisis in 1975-76, 1is the cyclicality of the insurance industry.
Insurance rates rose dramatically in 1985-86, just as they did in
1976-77, because the insuranco industry®"s rate of return
bottomed out at about 3% in 1984 just as it had in 1975.

1/

121 N. Payne Street
Alexandria, Virginia 22314

(703) 549-8050



BxplanaLions for the cycle vary. The moat frequently cited
is that the profitability of the industry tracks interest rates.
When 1interest rates are high 1insurers earn high returns on the
premiums they collect, their profitability rises and they begin
cutting prices; when interest rates are low they earn low returns
on their prepiums, their profitability falls and they must raise
prices. Other factors also contribute to the 1insurance
cycle: the inelastic nature of demand for insurance; statutory
barriers to entry (e.g., laws prohibiting banks from entering the
insurance industry); fluctuations in exchange rates, which
substantially affect the supply of reinsurance - insurance for
insurance companies - since the reinsurance market 1is domi" ated
by foreign firms; and stock prices, since although nost
property/casualty insurance company funds are in bonds, about 20%
is in common stocks. 37

More 1important than all factors but the fluctuation in
interest rates, however, is the insurance industry"s exemption
from the antitrust Jlaws under the McCarran-Ferguson Act. The
relationship between the antitrust exemption and the 1insurance
cycle is explained in the answer to Question 2.

Question 2. Is the 1insurance crisis particularly related to the
insurance industry®"s exemption from the federal antitrust laws or
federal regulation in general?

Answer 2. The insurance crisis 1iIs related to the 1insurance
industry"s exemption from the antitrust laws.

First, the antitrust exemption allows insurance companies to
suddenly and dramatically raise rates in concert at the bottom of
each cycle. For example, 1in January 1985, the Insurance Services
Office apparently decided that the price-cutting of the last lew
years had gone Tfar enough: ISO President Dan McNamara called a
joint industry conference with the Insurance Information
Institute, the industry®s public relations arm, at which he
emphasized that "the need for significant premium increases,
especially for commercial [lines, is absolute for the next three
years." 4/ Then, in May 1905, 1ISO distributed throughout the
industry a major position paper, entitled ™"IgBS: A Critical
Year," which proclaimed that "the brutal price war of the last
six years 1is over," and that "significant premium increases are
needed, especially for the current commercial lines products.”
5/ And the next month William 0. Bailey, President of Aetna, the
nation®s third largest commercial Jliability insurer, told the
National Association of Insurance Brokers that "Clearly another

round of price increases is absolutely necessary for the
business." 6./ Then suddenly, 1inthe summer of 1985, insurance
companies that , onl a few monthsoarlier hadbeen competing on
price and IQNOTing the 1so advisory" fate Were thT

V]g and
guadrupling their premiums, returning to the IS0 rate. T.



Because the ~courts have consistently prohibited trade
associations from circulating "suggested™ price lists, even if
the list serves only as a guide or starting point for price
determination, ISO could probably not 1issue an advisory rate
absent antitrust immunity. See Northern Californ ia I h.irinecutical
Ass*n v. U.S. , 306 F.2d 379 (9th Cir. 1962), cert. donied.. 371
U.S. 862; P7ymouth Pealers Ass®n of Northern California v. U.S.
279 F.2d 379 (9th Cir. 1969 ); U.S. v. Nationwide Trailer Rental
System, Inc., 156 F. Supp. 800 (D. Kan. 1957 ), aff*d per curianm,
355 U.S. 10 (1957); Esco. Corp. v. U.S.. 340 F.2d 1000 (9th Cir.
1965); Dept, of Justice, The Pricing and Marketing of Insurance
167-70 (1977). And abs it antitrust immunity, 1SO and insurance
company executives would certainly be less likely to urge other
insurance executives to raise their prices.

Second, the antitrust exemption encourages pricing below
cost when interest rates are high. It is the knowledge on the
pare of insurance companies that, because of McCarran-Ferguson,
they can get together, call a halt to price-cutting and suddenly
raise their prices 1in concert to excessive price levels that
permits their price cutting to go so far. Because of McCarran-
Ferguson, they can get back in one year what they gave away in six

The children®s game of tag provides an instructive analogy.
The McCarran-protected rate bureau rate functions as "home base™

functions in tag. Insurers, during the competitive phase of the
cycle, can ignore the bureau rate and seek market share by
cutting price. The price-cuts are deeper and the duration of the

price-cutting longer than would be the case in the free market
because the price-cutters know that they can always return to the
home base of the bureau rate. Because the bureau rate is set at
a level at which the least efficient bureau member 1is profitable,
the bureau rate will allow most 1insurers to earn excess profits.
These excess profits attract capital, which sets the stage for
the price-cutting to begin again.

IT insurance companies competed in a tree market, subject to
the antitrust laws, they would not be able to suddenly call a
halt to price-cutting and to sharply raise their prices in
concert. Moreover, the knowledge that they <could not raise
prices in concert after “cashflow”™ wunderwriting would prevent
them from engaging 1in such underwriting in the first place, and
force them to carefully evaluate risks at all points on the
cycle. Because interest vrates will continue to fluctuate and
demand for insurance will remain relatively inelastic, the
insurance cycle will not completely disappear if McCarran
antitrust immunity is eliminated. But eliminating that immunity
will smooth out the cycle , and should therefore put an end to
the insurance "crises" that recur every nine years or so.

Quest ion A number of experts, including those who
participated in both the 1977 and 1979 Justice Department
studies, have concluded that this industry is competitively



structured, even if individual companies do not bchuvu
coinpetively in the context of the industry”s regulatory
environment. Why is repeal of McCarran-Ferguson so critical to
enhanced competitiveness in the industry? Wouldn®"t it bo enough
if the states enacted tougher wunfair trade or antitrust laws
applicable to the industry?

Answer 3. Repeal of McCarran-Ferguson antitrust 1immunity 1is

critical to enhanced competitiveness because it is the antitrust

immunity which allows the competitively structured insurance

industry to perform in an anticompetitive manner, as explained 1in
the answer to question 2.

The states have not applied state antitrust laws to the
insurance 1industry and 1in general have not enacted tough unfair
trade laws that are applicable to the 1insurance industry.
Moreover, as was evident from the testimony of the West Virginia
Attorney-General, individual states simply do not have the
resources to prosecute the 1insurance industry under "little FTC
Acts™ cr "little Sherman Acts" even 1if they did apply to the
insurance industry. As New Jersey Insurance Commissioner Ken
Merin has put it, the states are simply "outmanned and outgunned"”
by the 1insurance industry. 8/ There are also those who argue,
including the U.S. General Accounting Office, that state
insurance commissioners often do not have what the GAO called an
"arms-length relationship "™ with the 1insurance industry. 9/

Question 4. The consumer groups have testified that they favor
the repeal of the exemption from the federal antitrust laws that
the insurance industry enjoys under McCarran-Ferguson. However,
such legislative action has often been linked with proposals for
increased federal regulation of the insurance industry - 1ideas
such as the establishment of a federal 1insurance agency to review
state regulation. That 1is a much more complicated position. Is
such regulation necessary if McCarran-Ferguson 1is repealed?

Answer 4. No. We support repeal of the antitrust exemption lor
the insurance industry contained in the McCarran-Ferguson Act and
the maintenance and strengthening of the national commitment to
state regulation of the insurance industry.

We applaude Senator Metzenbaum®™s public statement that he
will amend S. 80 so that it would repeal only the anti-trust
exemption while maintaining and strengthening state regulation.

The debate must focus on the appropriate question - do 1insurance
companies need to be able to fix prices? - rather than the red
herring of state versus federtl regulation. With the elimination

of the antitrust exemption, states could choose to deregulate and
would be assured that deregulation would not lead to
anticompetive bohavior. On the other hand, statOB that choso to
regulate prices would remain free to do so, under the state
action doctrine.



Que :tion 5. Would it be logical to subject insurance companies
to liability under federal antitrust law without comprehensive
federal regulation of the industry as a whole?

Answer 5. Yes. State-chartered banks, for ®example, are subject
to antitrust law but are not federally regulated.

Question 6. The 1insurance 1industry argues that restricting or
repealing McCarran-Ferguson would lead to great uncertainty as to
what kinds of collective activities would be permissible. For

example, what kinds of data would companies be able to share, or
would they be able to do this at all? Would they be able to
pool risks and establish jJjoint ventures to obtain reinsurance?
Aren"t these legitimate concerns? How would you propose to
establish some legal certainty without years of litigation?

Answer 6. The antitrust laws do not prohibit the pooling of
past cost data. To the contrary, the cases clearly establish
that the exchange of past cost data is lawful as long as the data
are compiled and disseminated in composite form, deal exclusively
with past and closed transactions, and are widely published and
readily available to consumers. Manle Flooring Ass*n v. U.S. .
268 U.S. 563 at 573-74, 586 f19251:U.S. v. FMC Coro. . 317 F.
Supp. 443, 446 (E.D. Pa. 1970); Department of Justice, The
Pricing and Marketing of Insurance at 102, 116-17.

In contrast, the pooling of future pricing data clearly is
prohibited by the antitrust laws.

The legality of the pooling of risks and the establishment
of joint ventures to obtain reinsurance would be governed by the
rule of reason. For example, an agreement among the only three
insurers writing a line of business to pool that business would
not normally be pro-competitive and thus would not pass muster
under the rule of reason. On the other hand, a pooling agreement
among several small insurers attempting to enter that same three-
firm market would normally bo pro-competitive, and thus Ilegal
under the rule of reason.

To the extent that insurers truly believe that the rule of
reason gives them 1insufficient guidance as to which activities
are lawful and which wunlawful, Congress could write carefully
drafted standards codifying the rule of reason into the law, as
it did with the Ulimited immunity for research and development
joinc ventures enacted in the 98th Congress.

Question 7. IfT the Judiciary Committee were to act on this Kkind
of legislation, wouldn®"t wo bo wiser to consider a more limited
and well-defined immunity from tho antitrust Jlaws than an
outright repeal of McCarran-Ferguson? Wouldn"t tho uncertainty
that might otherwise be created actually harm consumers and make
at least some kinds of insurance even harder and more expensive
to obtain?



Answer 7.7 We support, and believe the Judiciary Committee
should support, a repeal of the antitrust immunity granted by the
McCarran-Ferguson Act rather than a repeal ot the entire
McCarran-Ferguson All. To the extent Congress 1is concerned that
repealing tho antitrust exemption would create uncertainty that

would harm consumers, Congress could write specifjc standards
into the [law. (We fail to see, however, how subjecting the
insurance 1industry to the antitrust laws could harm consumers.
We are certain that the current situation harms consumers by
protecting inefficient anti-competitive behavior which <costs
consumers billions of dollars in inefficiencies.)

Question 8. What kinds of exceptions would consumer groups be
willing to support?

Answer 8. While we do not believe that exceptions are necessary,
neither do we believe that expressly permitting insurance
companies to jointly collect, compile and disseminate past cost
data 1is harmful. In addition, we believe Congress should give
the 1insurance 1industry every opportunity to make 1its case that
additional exemptions are needed, and we would welcome the
opportunity to discuss with year Committee and the industry the
need for any specific exemptions for which your Committee felt
the industry had made a prima facie case.

Sinyerely,



FOOTNOTES

1/ Insurance Information Institute, Insurance Facts: 19F6-87
Property/Casualty Fact Book, at  22; Insurance Information
Institute, Insurance Facts: 1982-83 Edition, at 19.

2/ E. G., "Insurers Must Take Part of the Rap,"” Business Week,
March 10, 1986.

3/ Insurance Information Institute, Insurance Facts: 1986-87
Property/Casualty Fact Book, at 23.

4/ Business Insurance, Feb. 4, 1986, at 16.
5/ ISO and NAII, ™"1985: A Critical Year," at 5.
6/ Business Insurance, June 10, 1985 at 3.

7/ National Underwriter, Sept. 6, 1985, at 8, 82 ("The quick
reversal in underwriting standards has been shocking . . . . What
has occurred . . . . is a return to the basic 1SO rating subject
to a minimum 20 percent surcharge.™)

8/ Journal of Commerce, July 8, 1986, at 1.
9/ See U. S. General Accounting Office, Issues and Needed

Improvements 1in State Regulation of the Insurance Business (Oct.
1979).
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It is vital that the public

and members of the Con-

gress understand that repeal

or modification of

McCarran is not even a partial

solution to the lack of

affordable and available lia-
bility coverage.

The crisis in affordability
and availability was not
caused by a lack of
competition.

to modification or repeal ofthe McCarran-Ferguson
Act during a press conference held July | in
Washington. D C. NAIC President Edward J.
Muhl. Vice President John E. Washburn. Superin-
tendent James P. Corcoran IN.Y), Board Member
David Thornberry (Texas), and Commissioners
David N. Levinson tDel) and Peter IV. Gillies
(Conn.) participated in the press conference.

At that time, the NAIC released a position
paper, declaring its stance and explaining its
reasoning. That paper is reprinted here in us en-
tirety.

As the association of the chief insurance com —
missioners of the 50 states, the District of Colum—
bia and the U.S. temtoncs. the National
Association of insurance Commissioners
("NAIC™) is vitally interested in recent bills pend —
ing before the Congress to modify or repeal the
limited antitrust exemption afforded the insurance
industry since 1945 under the McCarran-Ferguson
Act (“McCarran"). The NAIC. through tsmem —
bership. has unequivocally concluded that repeal or
modification of the limited exemption of McCanan
would be severely detrimental to effective state
regulation and the interests of the insurance-buying
public.

Proposals to modify McCarTan are based on the
unsupported belief that such action would solve or
rectify the liability insurance crisis and the unex-
ammed assumption that the industry should be
treated in the same manner as others m the free
market sector. Clearly, those advocating such a
change have a heavy burden to modify federal pol—
icy which has permitted states to regulate effec—
tively the insurance industry in excess ot at) years
After carctul evaluation, state insurance regulators
have determined that the reasons advanced do not
Justify modification of McCarran Rather, such
action would further exacerbate the problems in
availability and affordability and impair ettective
state regulation

I, Modification or repeal of McCurran will
not solve the liability insurance crisis.

The precipitating event to the current proposals
for repeal or modification of McCarrjn is the
recent insurance crisis with respect to availability
and affordability of a broad range ot important lia—
bility coverages

The coalition of public interest groups, small
businesses and professional associations that sup—
ports repeal of the antitrust exemption is motivated
by an understandable frustration with the cost and

severely

insurance

Official Newsletter of the National Association of Insurance Commissioners

oaar StEAlessNAIC
or naficataan of

s
an

e ffective

d etrim ental to

-b uy ing public
availability of liability insurance coverages. The
insurance commissioners understand the concern of
the family day care operators, nunc practitioners,
municipalities, small businesses and others. The
NAIC believes that it is vital that the public and
members of the Congress understand that repeal or
modification of McCarran is not even a partial
solution to the lack of affordable and available lia—
bility coverage. The issues are fundamentally
unrelated.
Competitive Aspects of tnsurance

Substantially everyone knowledgeable atwut the
operation of the insurance market in recent years
has concluded that at least a portion of the problem
was caused by the competitive aspects of the
industry. The practice of insurers severely under—
cutting prices in order to gain increased market
*hare led the industry into another "cycle" in
which the product was overly discounted.;Once
insurers became aware that many of their competi—
tors had met their price discounts and that returns
were inadequate, they began to increase pnees,
cancel policies and refuse to provide coverages on
many risks. At the same time, a substantial portion
of the insurance industry, including reinsurers vital
to the insurance mechanism, perceived the Ameri —
can civil justice system to he increasingly unpre—
dictable. creating expanding legal doctrines of
“lability and awarding unforeseeable large awards
This conclusion led insurers to impose stringent
underwriting criteria jnd to avoid providing cover
age for the more hazardous and longer-tail lines
resulting in the recent crisis Whatever one"* opm
ion is with respect to the degree ot impact of the
civil justice system upon the property cjsualtv
insurance market. it is obvious that the crisis in
jifordjbility and availability was noi caused by a

ck of competition which a repeal ot modification
ot McCarran would be designed to address
Fallacious Premise of Price-Fixing

Proposals t) repeal or modify McCarran also
appear to rest on the fallacious premise that prices
arc fixed os Mfe industry and "hat insurers colluded
in some manner to manufacture the recent restrie
tions on availability and to increase priccv In most
states, datj is collected and interpreted by an advi
sory .irgjni/atis"n and transmitted to insurers m
various forms, including advisory rates The col—
lection. interpretation, and dissemination of data
arc necessary since individual insurers arc not sur
ticiontly large to acquire enough djta to be actuur-
tally reliable, particularly m those types of
coverages which are not widely available currently
The insurer independently prices the product, sub—
ject to regulatory constraints, and extreme pnee



If McCarran Is repeated or
modified, it is uniiksly that
any benefit to insurant*
consumers wiU result.

Such an approach will
restrict regulators’flexibility
and their ability to try inno-

vative approaches to solve
problems.

conpadtioa coattatxxufy occur*, u in fact
occurred during the recent cycle. Indeed, insuren
charge uniform rates only in those states in which
rates are mandated or set by regulatory agencies
where variations are prohibited by state law.* Too
stringent restrictions on sharing information neces-
sary to formulate rates would impair competition
by affording larger insurers a competitive advan-
tage, reducing over time the number of insurers in
the market.

Significantly, many state legislatures and insur—
ance regulators have attempted to address the cur—
rent problems and underlying causes. States have
established various pools, joint underwriting asso—
ciations, and market assistance plans, with insur—
ance industry participation on both a voluntary and
mandatory basis, in order to provide a market for
harder to place coverages. Additionally, legisla—
tures have enacted changes in tort law as well as
insurance regulation, including new reporting
requirements on claims data and various pricing
restrictions to moderate the cyclical swings.

The NAI1C submits that th?se types of stale
actions are the appropriate ones to analyze and
consider in attempting to resolve the constriction of
the market and that repeal or modification of
McCarran is not a well-reasoned response to the
most recent crisis.

2. Application of federal antitrust laws and
the Federal Trade Commission Act will
adversely Impact the effectiveness of state
regulation and the interest of the insur—
ance-buying public.

Some have urged that total repeal of McCarean.
coupled with the standard application f antitrust
principles, including the rule of reasc.i and the
state action doctrine, would permit effective state
regulation as well as continued beneficial activities
of the industry, while prohibiting other unspecified
acts which conceivably could be anticompetitive.
Obviously, such application would place regulatory
action as well as insurance industry activities into
total chaos and confusion. subject to years of
future court interpretations. Currently. Congress
appears to have abandoned this radical approach
and instead is considering substantial modification
of McCarran by eliminating the antitrust exemption
while at the same time enacting provisions which
specifically authorize certain actions deemed to be
necessary or beneficial.

Any such list of permissible items will subject
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the regulation and operation of the insurance indus—
try to yean of uncertainty and instability due to the
potential for coatly litigation and conflicting judi—
cial interpretations. The scope of activity covered

by each specified Item will be unclear, potentially
for decades, pending court interpretations, and
desirable and proper activities are likely to be
omitted from any such list due to oversight. Signif—
icantly. smaller companies can least afford such
uncertainty and protracted litigation and, therefore,
may be at a competitive disadvantage with respect
to the larger*insurers.4 Even more critical, legal
uncertainty .of this magnitude will impede the abil—
ity to attract capital, a particularly vital function if
the industry is to provide widespread and socially
necessary coverages.

Creates Regulatory Vacuum

McCarean has been in existence for more than
40 years and has been subject to numerous court
interpretations throughout that period. Although
one cannot predict with absolute certainty future
judicial interpretations, regulators and the industry
can act with some certainty under existing law. If.
howe* er, McCarean is repealed or modified, almost
all sute regulatory actions and frequently utilized
activities in the industry will have to be analyzed
to determine whether they may violate antitrust law
or whether a specific congressional exemption may
apply.

Moreover, such an approach will restrict regula—
tors” flexibility and their ability to try innovative
approaches to solve problems. Significantly, it is
unlikely that any benefit will result to insurance
consumers. For instance, voluntary joint underwrit—
ing. pooling arrangements and market assistance
programs may be jeopardized by federal antitrust
law enforcement or enforcement of the Federal
Trade Commission Act. The combination of insur—
ers” uncertainty as to the legal parameters within
which they could safely operate on a coordinated
basis, the severe penalties for an error in judgment
and the practical and costly problem of amving at
an informed decision promises a substantial lessen—
ing of insurer willingness to make available needed
coverage which cannot be prudently provided by a
single insurer.

Whether intentionally or inadvertently, repeal or
modification of the McCarean antitrust immunity
ultimately promises the establishment of a substan—
tial federal insurance regulatory role due to the cre—
ation of an insurance regulatory vacuum. The
partial substitution of federal far state insurance
regulation deprives the insurance purchaser ot the
advantages inherent in state regulation of insur—
ance. including responsiveness at the local level to
consumer complaints, experimentation and mnovj-
rion and the certainty of an existing functional reg—
ulatory system in place in all states

As the regulatory vacuum and grey areas sur
lave, questions of proper responsibility and
enforcement authority will follow. It appears that
any ot the contemplated changes in existing law
would interject the Federal Trade Commission
r FTC??, as well as the Justice Department, into
insurer activity This may lead to the regulated
industry , the insurers, attempting to evade the state
regulators by seeking prior federal approval or
arguing absence of state authority due to federal
preemption, to the ultimate disadvantage of the
insurance consumer Inevitably, and in contradic—
tion to assertions of its advocates, modification <t
McCarean necessarily will result in a strong federal
regulatory role at the expense of state authority
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appropriate daa to the unique nature of the
Insurance industry.

Some proponents of repeal or modification of the
McCarran exemption have relied on the assumption
that the national policy in favor of competition
requires broad application of the antitrust laws. The
arguments raised in support of such action are
insufficient when adequately scrutinized. State reg—
ulators can agree that full application of federal
antitiust laws is appropriate for most industries
operating in the free market system inwhich a
product or service is transferred or provided at the
time of payment and the business is free of exten—
sive governmental regulation. The insurance indus—
try. however, does not fitwithin these parameters
for the following reasons. ~

First, the unfettered acceptance of risk is not
permissible for insurance carriers because state reg—
ulators are extremely concerned with the financial
soundness and solvency of companies. Unlike sub—
stantially all other industries, insurance involves
the payment of a premium at the present in retum
for a promise to pay in the future upon the occur—
rence of certain contingencies which cannot always
be accurately projected. State regulators have the
responsibility to provide a regulatory environment
protecting solvency and lo assure that adequate
protections exist for future payments to
policyholders.

Second, state regulation with respect to pricing,
forms, coverages, financ.al condition and other
critical matters, and the need to provide or facili—
tate the operation of market mechanisms to offer
essential coverage substantially differentiates the
insurance industry from other businesses. Assump —
tions which may be appropriate in other market
contexts in which antitrust laws are fully applica—
ble. in which the free market permits the business
to fail with the impact falling primarily upon share—
holders. and where there is an absence of thorough
governmental regulation, do not apply to the rcgu-
I.itd insurance market.

Exemption Is Limited

It should be emphasized that the insurance
industry has only a limited exemption from the
.mmrust laws * Moreover, other regulated industries
arc also exempt from or subject to different appli—
cation of federal antitrust laws it is simply inac—
curate to state tlut the insurance industry alone is
exempt from full application of antitrust law

The insurance industry has been regulated etfec-
lively by the states for more tiar. JO years under
the existing McCarran language. Indeed, at the
time that congressional action became necessary in
order for state regulation and taxation of the indus—
try to continue, the original proposal suggested a
total exemption trom the antitrust laws The NAIC.
however, opposed the broad exemption and advo—
cated instead the limited exemption enacted in
1*145. pursuant to which regulation has continued
10 the present * F.ttective regulation will be impos—
sible ifunknown and unpredictable judicial inter—
pretations and legal doctrines arc substituted tor
past experience

J.  No benefit will be achieved by modification
of the current antitrust exemption.

Not only would the proj sisals to modify or
repeal McCarran not have a positive impact on the
recent ligbility crisis, but these proposals arc not
necessary to authorize enforcement action against
alleged collective activity of the insurance industry

in refusing to provide coverage in certain stale* or
in setting prices.

Although unable to point to any specific evi—
dence and directly contrary to the opinion of regu—
lators who participate in the NAIC, some critics of
the McCarran exemption allege that insurers have
colluded to drive up prices or to refuse to provide
specified coverages. However, such alleged con—
duct would not be protected by McCarran. Such
conduct would violate existing state laws on anti—
trust and unfair competition provisions in insurance
codes. In addition, an agreement or act to "boy-
con. coerce or intimidate" is not exempt under
McCarran in its present form. Moreover, under
particular circumstances such a collusive agreement
would not constitute, pursuant to existing judicial
interpretations of the McCarean language, the
"business of insurance... regulated by State Law."

Finally, itcannot be overly emphasized that the
business of insurance, particularly with respect to
the liability coverages, is competitive under the
state regulatory system. Indeed, under McCaiTan
the insurance industry has a competitive structure
given the number of competitors and the ease of
entry. Although a particular type of coverage may
have limited sellers at a given point in time, the
number of potential sellers is several thousand.
Additionally, access to the market is relatively sim—
ple as minimum capital and licensing are the basic
requisites for entry.

Given the competitive structure of the industry,
it is highly unlikely that insurer collusion can be
successful in the marketplace even in the absence
of any legal prohibition. Itseems clear that modifi—
cation or repeal would not result in the intended
benefits but instead could have opposite, deleteri—
ous effects, including lessening competition by
reducing the number of insurers currently in the
market and imposing insurmountable barriers on
entry into the industry.

It is simply inaccurate to
state that the insurance
industry alone is exempt
from full application of
antitrust law.

It cannot be overly empha-
sized that the business of
insurance, particularly with
respect lo the liability cover-
ages, is competitive under
the state regulatory system.

Conclusion

Among the many factors overlooked in the
debate over McCarran arc thatwe arc not discussing
the creation of an antitrust exemption for the busi—
ness of insurance, de now That discussion already
has taken place in the mid-1940s The NAIC was
there and argued against a total exemption tor (he
business of insurance and in favor of the scry lim—
ited. current exemption

The debate concerns, then, whether to change
the limited, current exemption. Given that this lim—
itedexemption has become so intenwmod w ith
effective state regulation that competition has
tlourished under such a system and. most impor—
tantly. that any change would not appear to
improsc alfordabillty or availability of certain
lines, but instead inject uncertainty ,nto an industry
where stability and predictability are so critical to
the attraction ot necessary , vast infusions of capi—
tal. McCarean should not be repealed or amended
at this time
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i 1Moreover, NAIC believe* that McCarrm is
eucntiil to effective state regulation and that modi —
fication of that act will create a void which will
requite ever increasing federal oversight, eliminat—
ing primary responsibility of stale insurance depart—
ments.

1Significantly, the insurance marketplace ismade
up of thousands of insurers acting independently
and cannot be viewed as a single entity or utility.
Although many of these insurers engaged in irre—
sponsible, cut-throat competition, it is also true that
certain insurers acted prudently, refused to discount
prices to unreasonable levels, and as a result lost
market share.

1Some insurance consumers and members of Con—
gress apparently have concluded that the transmis—
sion of advisory rates is the equivalent of industry
price fixing which should be prohibited through
repeal of McCarran. The commissioners “experi—
ence demonstrates that in the liability coverages
insurers do not adopt the advisory rates. Instead,
after considering their own experience, the compet—
itive market, the advisory rates and all other data,
insurers select their own prices for their products,
except where the state regulator establishes the
maximum or only proper price. Further, the trend

in states has been away from the dissemination of
advisory rates as provided by the NAIC model leg—
islation with respect to competitive rating for liabil—
ity insurance. NAIC 1983 Property and Liability
Model Alternative Competitive Pricing and Appro—
priate Support Systems Act. Section 12. _VA7C
Stone: Laws, Regulations and Guidelines.
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* Inched, some of the larger interstate imaraaca
carriersmay favor repeal or modification of
McCarran, since such action would give them a
significant competitive advantage over their smaller
competitor!.

* Indeed, even those calling for modification
implicitly recognize the significant differences of
the regulated insurance industry from other sectors
of the ecaapmy because they also concede that
enumeration of permissible activities must be
included ils exemptions to the antitrust laws if
McCanas: ismodified. Many proponents of change
have simply failed to consider the adverse conse—
quences of amending McCarran.

4 Under McCarran, actions are protected from anti—
trust attack only if the activity constitutes the
"business, of insurance””and only to the extent that
it is "regulated by State Law." 15 U.S.C. Section
1012(b). The exemption has been narrowly inter—
preted by court decisions. Further, the Sherman
Antitrust Act is explicitly applicable to any agree—
ment with respect to or actiorisf boycott, coercion
or intimidation. 15 U.S.C. Section 1013(b).

“See, e.g-. 12 U.S.C. Sections 1828. 1842; 49
U.S.C. Section 10706; 15 U.S.C. Section 21.

4Group Life <4 Health Ins. Co. vRo\al Drug Co.,
440 U.S. 205. 219 n. 21 (1979).



E =, ey AM. IW t Cempmy

Rekaae No. 24 Oldwu*. HA |
Aliy 1S; IWT . 3o0i-4»aw *
Financial shington Perspectives On-Line

OF COMMERCE

rreurance

McCarran-Ferguson Repeal Sought by iuwOwnwg

But Commissioners Jay “Not in Public Interest”

A halfdozen of the best and bright—

est of state insurance commis—
sioners came to Washington trying to
talk sense to legislators who seem bent
on repeal of the McCarran-Ferguson
Act. regardless of whether twill help
or impede managing insurance indus—
try problems.

First, five commissioners sounded
off before the House Energy and Com —
merce subcommittee that has jurisdic—
tion over insurance. Then, a group
from the National Association of In—
surance Commissioners leaders met
the press to explain why repeal of the
McCarran-Ferguson Act would not be
in the public interest.

The morning session. with Rep.
James Fiorio iD-N.J.i in the chair,
was an almost amazing coming togeth—
er of minds. With commissioners rang—
ing from the staunchly ““let the state
do it" mentality of New York Superin—
tendent of Insurance James P Corcoran
to Minnesota Commissioner of Com —
merce Michaei A Hatch, who has
been campaigning for »broader ted-
crai role, there was inaniinity on two
key ideas The commissioners agreed
that solvency is their major problem
And they also favor federal legislation
in the areas of product liability law
reform and environmental liability

From here, though, the agreement
breaks down. Mr. Hatch argues that
if the federal government enacts prod—
uct liability law reform, italso should
have the right to supervise premiums
for insurance coverage. Mr. Corcoran.
David Levinson, insurance commis—
sioner of Delaware. Kenneth D. Menn.
commissioner of insurance of New
Jersey and John E. Washburn, Illinois
commissioner and vice president of the

NAIC. strongly disagreed.
Mr. Hatch says solvency regula—

tion should be done on a national scale
because an individual commissioner
..annot tell an insurer to raise rates
when necessary- “‘we would just be
subsidizing sales in other states." But
Mr Washburn said the NAIC was far
ahead of the federal government in
creating screens to indicate companies
in trouble, collecting data and disburs—
ing information to commissioners na—
tionwide He told Rep. Matthew Rmaldo
iR-N Ji. "I M not sure how the fed—
eral government could help us on this. "

Begging ®r Renef

Mr Mertn argued "ha: -tatc reg—
ulation et insurance i- becoming so in—
tense ib.at he expects in five years to
have insurance companies begging
Washington to relieve them from the

burden of state-by-state regubtioo.Mr.
Levinson argued that the federal gov—
ernment should put some money into
the NAIC and imbue ftwith any au—
thority it is lacking to allow the state
commissioners "to solve the problems
of interstate insurance fraud, anti—
competitive behavior and solvency
oversight.””

Mr. Corcoran suggested there is
room for a federal role in the areas of
pollution liability and product liability.
These activities cannot obtain neces—
sary insurance, not because of ineffi—
cient state regulation, he said, but
rather because there isa "lack of in—
surance capacity® to provide for the po-
:entially staggering and unpredictable
costs of the coverages involved. ™The
federal government needs to play a
part in the pollution liability crunch,
he said, because "waterways 3nd air
carry our environmental problems
from one region to another and even
from country to country >”

Air Menn want! the federal gov -
eminent to %tudy the feasibility or
creating a federal reinsurance program
for high-risk pollution and tosic xuo-
stancc risks, with risk management and
sjtety engineering principles clearly
spelled out."

(continuedJ
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Mr. Corcoran pointed out that the
Jones Commission inNew York found
a need for federal solution to product
liability. “A prodnctmanufactured in-
one statemay be sold anywhere. HirC,
inability to predict the ultimate costs
of the liability which may flow from
the manufacture or distribution of a
product makes the pricing of insurance
coverage exceedingly difficult. As a
result, manufacturers are unable to in—
telligently price their products, and
whole industries— such as sporting
goods— move abroad.””

Reinsurance Regulation

Mr. Merin noted that New Jersey
is proposing closer regulation of the
"reinsurance practices of companies
doing business in the state" and sug—
gested there may be a federal role in
oversight of international reinsurance.
The New Jersey Department has asked
the state legislature to pass a resolu—
tion asking for a federal studs of rein-
surance “%to determine the effecton the
balance of payment deficit of the alien
reinsurance market."

This study also mmould look at the
need for a stronger reinsurance market
in the United Slates. Along with this,
the study should determine whether the
new tax law "is acting as a disincen-
tise to placing long-tail reinsurance
mi“iness with U.S. companies ”>The
study "hould look at the need for fed—
eral licensing of alien reinsurers, and
ee.indardx tor transacting reinsurance
mlU tress

\nother Mudy should Nr imple—
mented. Mr Menn raid. to deter—
mine ihe extent stock ownership ag-
grav ates industry cycles by forcing in—
surance company management to take
he short-term versus long-term

Copyright & 1987 oy A.M.

view— i.e; Utigjrtjeef Tor impressive

shareholder dividends each quarter

might cause n stock company, to en—
gage, in the potentially dangerous prac—
tice of cash flow underwriting more

readily than a mutual insurer.””

He also wants the federal govern—
ment to investigate the possibility of
barring corporate conglomerates from
owning property/casualty insurers. He
explained. ”’A number of recent in—
surance company problems may have
been exacerbated due to the purchase
of 1insurance companies by large
noninsurance conglomerates.””

Mr. Corcoran picked up on this
theme at the NA1C press conference,
telling reporters that a lot of the blame
for insurance problems stems from the
deregulation policies of the federal
government. He argued that the best
way toprevent ?Jutrageous insurance
costs””and "outrageous civil justice
costs”” is regulation. State insurance
commissioners are regulating, trying
to become accountable for cash flow
underw riting, he said, but a lot of the
problem was caused by lack of federal
regulation of truckers and the
environment.

The NAIC released a paper ex—
pressing strong opposition to changes
in the McCarran-Ferguson Act. "The
NA1C believes itisvital that ihe public
and members of Congress understand
thai repeal or modification of \UUar-
ran isnot even a partial solution to the
liability insurance crisis The issjes are
fundamentally unrelated Mar;, and
Commissioner Edward 1 Muhi. pres.-
deni of the NAIC. said The teport
notes that “proposals -0 modify
McCarran are KJ"cd >n the unsup—
ported belief that "U«.h action a nild
solve >rrectify fe .ability ,n"fir.*nce

Besl Company, inc.. All rights reserved.

crisis and the unexamincd assumption
that the industry should be treated in
the same manner as others in the free
market sector."

The McCarran-Ferguson Act
grants regulation of insurance to the
states and also is the source of the in—
surance industry®s antitrust immunity.
Those who believe that the liability in—
surance crisis was caused by lack of
competition in the industry "are
patently in error,"
surance Commissioner Peter W.

Connecticut In—

Gillies told reporters. Mr. Corcoran
said he is concerned that repeal or
modification of McCarran-Ferguson
will "fog regulatory jurisdiction" so
the state will And some of its actions
preempted.

David Thornberry. a member of
the Texas State .lInsurance Board,
argued that insurance isdifferent than
other industries because not only are
shareholders hurt by insolvency, but
policyholders as well. Thus, insurance
is ina "unique" situation and cannot
be treated the same as other industries
without policyholders, he said

The commissioners do not w.mt
modification of McCarran. as sug—
gested by some, to allow for a laun—
dry list of permissible activities while
ihe main antitrust exemption is lifted
Smaller companies would not be able
to stand this umbiguitv Commissioner
C -rcorun "am md rhi® _ui:J lead to
1C" competitn n. rather man more

\]- Muni added that the r*v:* n
M.Varan ftC mgres- ill *r v«
-v.a.;sc ne 4 ,rc .aus.-s r

arm :y tims has Ven extreme ¢ m-
petition
reguijtum >7n* t.-"trpowion. »need—
ed " "tea. wah me anility cr;-,s

t. .'m ,m " "

He argued that "controlled
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VIEWPOINT

Pearce

By Cecil L.

Separating Fact From FHiction

tiring the past year, legislation

has been introduced in the U.S.

f] Congress to repeal the McCar-

ran-Ferguson Act or amend it by

taking away the insurance indus-

try’s limited antitrust exemption. The debate

surrounding McCarran-Ferguson should come

as no surprise to the insurance industry, espe-

cially after the public outcry that came during

the last insurance cycle. In the last 18

months. Congress undoubtedly has heard

many complaints from constituents regarding

the availability and affordability of insurance.

As a result, moves to repeal or amend McCar-

ran-Ferguson have increased and several con-

gressional hearings have been called address-
ing the subject.

If the insurance industry is to convince
Congress that the McCarran-Ferguson Act
should remain intact, several myths will have
to be dispelled.

Myth No 1: Repealing McCarran-Ferguson
would increase competition. There is a per-
ception on Capitol Kill that it was a lack of
competition that wus in part the cause of the
insurance crisis and repeal of McCarran-Fer-
guson would solve this problem. The truth of
the matter is that the insurance industry is one
of the most competitive in the United Stales.
There are currently more than 3.000 licensed
insurance companies doing business in this
country. Intense competition was a key com-
|Minenl fueling the price war of the early
1980s. While we don’t op|Ki*e additional
competition, we also cannot let Congress base

SO INsI"KANCK REVIEW JUNE 1"*7

Repeal of
N the

. McCarran-Ferguson

AcTwiM
hurt, not help,
insurance

buyers.
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public policy on the misconception that com-
petition is lacking in the insurance industry.

Myth No. 2: One of the causes of the
insurance crisis is price fixing, and this could
lie prevented by repealing McCarran-Fergu-
son. The Imill is that the McCarran-Ferguson
Act does not allow price fixing, and if insur-
ance companies engaged in such practices,
they would he penalized accordingly. Further-
more. the Antitrust Division of the Justice
Department has said publicly that it has found
no hasis fur charges that collusion in the
insurance industry led to the cris:s in liability
insurance. lllusion officials said the market
for property/casualty insurance rendered col-
lusion difficult or even impossible.

Myth No. 3: State governments have failed
to respond lo the insurance problem. In fact,
slate governments and state insurance com-
missioners across the country have worked
hard .mil responded effectively to the insur-
ance crisis. First, insurance commissioners in
many slates established market assistance
plans to help the public find coverages they
might not otherwise have been able to. The
insurance industry cooperated with the com-
missioners to provide this service. During the
past year and a half, almost every stale legis-
lature has debated the need for tort reform and
insurance reform. Many state legislatures ac-
cepted the argument for tort reform and the
demand by society that our civil justice sys-
tem be restored to one based on fault und not
simply on who has the money to pay. State
legislatures also have adopted a variety of
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insurance reforms to correct some of the
practices within the industry. These in—
clude regulations concerning midterm
cancellations and advance notice of non—
renewals, among others. In short, state
legislatures identified correctly the two
key items affecting the insurance prob—
lem: insurance reform and tort reform.

THE BENEFITS

Before making any decisions about the
McCarran-Ferguson Act, Congress must
understand the benefits it provides to the
public. For example, the McCarran-Fer—
guson Act allows insurers to share loss
data, whicl. is necessary for small and
medium-sized companies to set premium
rates and compete effectively in the mar —
ketplace. If McCarran-Ferguson 1is re—
pealed, sharing loss data would no longer
be allowed, and smaller companies
would be forced out of the business. Con—
sequently, insurance would be less avail—
able. Many consumers have benefited
from such programs as automobile as—
signed risk plans and the Fair plans that
provide property insurance. Because
these programs involve cooperative ef—
forts within the industry, it is doubtful
that such programs could continue if
McCarran-Ferguson were repealed.

Another cooperative effort involves
state guaranty funds. If an insurer be—
comes insolvent, other companies are re—
quired to pay the insolvent company 3
liabilities. This cooperative effort now
costs Insurance companies millions of
dollars each year. IfMcCarran-Ferguson
is repealed, this safety net might be gone
as well.

During the next 18 months that the
100th Congress is in session, it will
decide whether to repeal or amend
McCarran-Ferguson. Congress will make
this decision based on its understanding
of the causes of the insurance problem.
Proponents of altering .McCarran-Fergu—
son argue that the insurance crisis was
caused by a lack of competition, price
fixing and inadequate slate regulation. If
Congress enacts public policy based on
these misunderstandings, then we can
expect 1inadequate and misguided an—
swers from Capitol Hill. Furthermore, it
will he the insurance buying public that

ultimately will pay the price for a mis—

guided federal policy.

This is no lime to sit on the sidelines
and expect someone else to carry the
ball. The proponents of repealing McCar-

S INSURANCE REVI-W JUNE I'W
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ran-Ferguson would like nothing more
than to see this industry brought under
direct federal regulation. This issue re—
quires insurance agents and companies
towork cooperatively in a process ofedu —
cating Congress on the benefits of retain—
ing McCarran-Ferguson. Every insurance
agent and insurance company executive
must be willing to participate in the polit—
ical process by contacting his or her con—
gressman by letter and personal visit in
this effort. As insurance professionals it

is our responsibility lo help shape public
policy in the best interest of our clients,
the insurance consumer.

The public policy that will be shaped
by Congress will in large measure be
determined by the grass roots effort of our
industry. The Washington bureaucrats
are betting the insurance industry doesn 1
have the strength to mount an aggressive
grass roots campaign to stop federal
intervention. Will the insurance industry
prove them wrong? , -
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mthe exemption being propoised

Support Withdrawn

State Lawmakers Shift
Position on McCarran t

By C.A. CARPENTER
Journal 01 Convn»fo» Slil*

Some sute lawmakers do sup—
port state insurance regulation af-
terallL

The National Conference of
Sute Legislators, meeting in India—
napolis this week, voted to abandon
its 1986 positioa urging Congress to
repeal parts of the federal McCar —
ran-Ferguson Act.

The act, adopted by Congress
and signed by President Roosevelt
in 1945. serves as the basis for sute
regulation of the nation®s 5,000 in—
surance companies.

It grants the business of insur—
ance a limited exemption from the
federal antitrust laws, but doesnT
apply to cases involving boycott,
intimidation or coercion.

Now some federal lawmakers
have expressed second thoughts
about the sutus quo. with repeal of
in
Washington by Sen. Howard Metz—
enbaum. D-Ohio, and Rep. Don Ed —
wards, D-Calif.

By a 14-6 vote, the sute legisla—
tive group s business, labor and
regulation committee made up of
20 members rejected a motion to
continue support for repeal of the
exemption.

The motion to continue that sup-

The 'ob\/\ef%ﬁ%\e

el

— Rep. InmirgH. Levin

Rhode leiad

port was introduced by Illinois
Rep. Woods Bowman. D-Cook

County, and some lobbyists at the
meeting warned that the group®s
vote still could be overturned at
the last minute. But they weren"t
aware of any such movement
Thursday.

"The job we have done sunds up
against the job the federal govern—
ment has done 1in regulating other
businesses,” crowed Rhode Island
Rep. Irving H. Levin.

The Cranston Democrat made
his appeal as president of the Na —
tional Conference of Insurance
Legislators. That group, based 1in
Brookfield, Wis., represents sute
legislators who have chaired or
chair insurance committees across
the country. It operates independ—

ent of the National Conference of
State Legislators, which is based in
Denver.

"No way am I ready to go home
and tell my constituents that | vot—
ed to turn the job over to the same
folks who run the U.S. Post Offlce
and the IRS." Rep. Levin urged.

He argued that federal antitrust
laws havea"t helped other busi—
nesses to flourish, such as makers
of cars, TVs and silicon chips. He
added that federal banks are fail—
ing at six times the rate of insur—
ers.

Rep. Levin was joined in his ap—
peal by Indiana Sen. Richard W.
Worman. R-Leo: Wisconsin Sen. Je—
rome Van Sistine, D-Green Bay,
Ohio Sen. David L. Hobson. R-
Springfield; and New York Sen.
Donald M. Halperm, D-Brooklyn.

The New York delegation was
split, with Rep. Frank Barbarro.
D-New York City, voung to contin—
ue support for repeal.

The 14 states voting against re—
peal included Indiana. Wisconsin.
Connecticut. Ohio, New Hampshire,
Maine, Michigan, Georgia, lowa,
Kansas and North Dakota. The
sutes surp:rting repeal were IHli—
nois. Texas. Delaware, New Mexi—
co. ldaho and Washington.



RESOLUTION No. 2

State Regulation of Insurance

WHEREAS, state regulation of Insurance Is more responsive to the needs and
desires of state cltlzei.:; and

WHEREAS, the McCarran-Ferguson Act leaves the regulation of the Insurance
business to the several states; and

WHEREAS, repeal of the McCarran-Ferguson Act would lead to a loss of authority
by the states to regulate the insurance business; and

WHEREAS, even though 50 states Independently regulate the insurance Industry,
they do work with and through organizations such as the Conference of Insurance
LEgislators and the National Association of Insurance Commissioners to address
common needs and problems; and

WHEREAS, the regulation and taxation of the business of insurance is being
effectively administered by state regulatory authority;

NOW, THEREFORE, BE IT RESOLVED that the Conference of Insurance Legislators
supports the continuation of state regulation of insurance and oppose repeal or
amendment of the McCarran-Ferguson Act; and

BE IT FURTHER RESOLVED that a copy of this resolution be sent to the President of
the United States, the members of the United States Senate and House of
Representatives; and

BE IT FURTHER RESOLVED that a copy of this resolution be sent to the state
legislative Insurance Committee chairpersons of each state urging adoption of a similar
resolution,
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February 24, 1988

TO: Senator Tim Kelly, Chair
Senate Labor & Commerce Committee

FROM: Representative Fran/ Ulmer

[ Iw

SUBJECT: House Bill 287

I am writing to request that you schedule a hearing for
House Bill 287, "An Act relating to students’ entitlement to
unemployment compensation cred’t and benefits".

This bill has the support of the Department of Labor and has
encountered no opposition from any group or individual.

Attached is a brief description of the bill and other
background information. Please let me know if you need any
additional information.

Attachments

/v

l)isirici4B - Juneau



Alaska State Legislature

House
P.0. BOX V
State Capitol
Official Business Juneau, Alaska 99811
MEMORANDUM
January 26, 1988
TO: All Members of the House
FROM: Representative Fran Ulmer
SUBJECT: House Bill 287
House Bill 287 was introduced last year to remedy an
inequity in the employment security act (unemployment insurance).
This bill would allow an individual who has been working
full-time, while pursuing an academic education, to qualify for

unemployment benefits if the worker became unemployed because of
a layoff or job elimination.

When AS 23.20.378 was enacted into law in 1980, the intent

was to prohibit individuals from quitting their jobs to go to
school full-time while drawing unemployment benefits.

House Bill 287 would permit only those fev; individuals who
have been going to school full-time while working full-time to
receive unemployment benefits if their source of income was
suddenly terminated. The individual would still have to meet all
the other statutory requirements in order to receive benefits.
These individuals are currently unfairly penalized under existing
law .

Thank you for your favorable consideration.



Bill No. Date

. Committee Substitute for House Bill 287 (FIN)z . February 4, 1988
Title Contact

"An Act relating to student's entitlement Joe Sitton
to unemployment compensation credit and 465-2712
benefits."”
Eileen Plate
465-2700
Committee Substitute for House Bill 287 (FIN) am provides for the payment of

unemployment insurance benefits to individuals who have been working full-time while
attending school and who are laid off from work. Under present law, a person who is
taking 10 or more credit hours of classes is not eligible for unemployment insurance
benefits, without exception.

The provisions of this bill remedy an inequity in the law that denies benefits to
persons who have demonstrated that school attendance does not affect their availabil-
ity for work or their ability to work full-time and attend school.

The Department's understanding is that the intent of the existing law is to prevent
persons from voluntarily leaving their jobs and attending school to an extent that
the school attendance precludes the likelihood of their obtaining work. Those
persons who have demonstrated that school attendance does not interfere are, there-
fore, unfairly penalized under the current law.

The Department agrees that the exceptional claimant whose availability is unimpaired
by school attendance should not be arbitrarily disqualified from receiving unemploy-
ment insurance benefits.

The Department supports the provisions of Committee Substitute for House Bill No. 287
(FIN) am.

POSITION PAPER/Departmant didmr
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Fiscal Note Analysis
CSHB 287 FIN (am)

This bill would pay unemployment benefits to individuals who attend school
if they became unemployed while both attending school and working at least
thirty hours a week.

There would be a cost to the State if state employees became unemployed
and qualified under this bill for unemployment benefits. Under existing
law, the State reimburses the Unemployment Insurance trust fund for
benefits paid to its employees. We estimate that fifteen employees a year
would qualify for benefits. At an average benefit of S2,000 each, this
would equate to $30,000 a year.

Since approximately 70% of the state operating budget is general funds, we
estimate that $21,000 (70% of $30,000) of general fund money would be used
while $9,000 would be other funded. Other funds include federal, inter—
agency, user fees, etc.
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MEMORANDUM

February 24, 1988

TO: Senator Tim Kelly, Chair
Senate Labor & Commerce Committee

Fran/Ulmer

FROM: Representative

SUBJECT: House Bill 287

you schedule a hearing for
students' entitlement to

I am writing to request that
House Bill 287, "An Act relating to
unemployment compensation credit and benefits".

This bill has the support of the Department of Labor and has
encountered no opposition from any group or individual.

Attached is a brief description of the bill and other
background information. Please let me know if you need any
additional information.

Attachments
/v
District4U - JuiiCciu
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MEMORANDUM

TO: Representative Zawacki

Slagle - American Insurance Association
(Telephone No. 586-3340)

RE: HJR 25
DATE: February 9, 1988

At the Senate Labor & Commerce hearing on 2/5/88, you
r.sked, "Where 1is the opposition to this resolution?” I testified
that virtually every major 1insurance trade association in the
United States opposes repeal or amendment to the McCarran-
Ferguson Act. I am enclosing a statement from John Bulbolz,
President and Chief Executive Officer of the Secura |Insurance
Company, that was presented before the Subcommittee on Monopolies
& Commercial Law of the Committee on the Judiciary of the United
States House of Representatives (12/1/87). Mr. Bulbolz repre—
sents the following trade associations:

Alliance of America Insurers

American Insurance Association

American Council of Life Insurance

Health Insurance Association of America

Independent Insurance Agents of America

National Association of Casualty and Surety Agents
National Association of Independent Insurers

National Association of Life Underwriters

National Association of Mutual Insurance Companies
National Association of Professional Insurance Agents

Amendments to the McCarran-Ferguson Act are also opposed
by the National Association of |Insurance Commissioners. Last



Representative Zawacki -2- February 10/ 1988

year, on the House side, there was extensive testimony in opposi—
tion to this resolution by Alaska agents and brokers. Apparently
the Commerce & Labor Committee with the National Conference of
State Legislators has abandoned their position urging repeal of

parts of the federal McCarran-Ferguson Act.

From the 1industry®"s viewpoint, the bottom line is that
the proposed amendments to the McCarran-Ferguson Act will not
increase competition; and repeal of the anti-trust exemptions,
invite federal intervention into regulating the industry.

TJS :knA.24

Attachments
cC; Members of the Senate Labor and Commerce Committee



| Repeal Support Withdrawn

State Lawmakers Shift
Position on McCarran .

By C.A. CARPENTER
Joum*i of Convn*ro» 5(Lit

Some state lawmakers do sup—
port sute insurance regulation af-
terall.

The National Conference of
Sute Legislators, meeting in India—
napolis this week, voted to abandon
its 1936 position urging Congress to
repeal parts of the federal McCar —
ran-Ferguson Act.

The act, adopted by Congress
and signed by President Roosevelt
in 1945. serves as the basis for sute
regulation of the nation"s 5,000 in—
surance companies.

It grants the business of insur—
ance a limited exemption from the
federal antitrust laws, but doesn"t
apply to cases involving boycott,
intimidation or coercion,

i Now some federal lawmakers
have expressed second thougbu
about the sutus quo. with repeal of

1 the exemption being proposed in
Washington by Sen. Howard Metz—
enbaum. D-Obio, and Rep. Don Ed —
wards, D-Calif.

By a 14-6 vote, the sute legisla—
tive group®"s business, labor and
regulation committee made up of
20 members rejected a motion to

1 continue support for repeal of the

1 exemption.

l The motion to continue that sup-

i
reﬁng

—Rep. Irving H. Levin
Rhode leland

port was introduced by niinois
Rep. Woods Bowman. D-Cook
County, and some lobbyists at the
meeting warned that the group3
vote still could be overturned at
the last minute. But they weren't
aware of any such movement
Thursday.

"The job we have done sunds up
against the job the federal govern—
ment has done in regulating other
businesses.””crowed Rhode Island
Rep [Irving H. Levin.

The Cranston Democrat made
his appeal as president of the Na —
tional Conference of Insurance
Legislators. That group, based in
Brookfield. Wis., represents sute
legislators who have chaired or
chair insurance committees across
the country. It operates independ—

ent of the National Conference of
State Legislators, which is based in
Denver. ]

"No way am I ready to go home”
and tell my constituents that | vot-!
ed to turn the job over to the same =
folks who run the U.S. Post Office
and the ERS." Rep. Levin urged. ;

He argued that federal antitrust
laws haven T helped other busi-"
nesses to flourish, such as makers
of cars, TVs and silicon chips. He
added that federal banks are fail—
ing at six times the rate of Insur—
ers.

Rep. Levin was joined In his ap—
peal by Indiana Sen. Richard W,
Worman, R-Leo; Wisconsin Sen. Je—
rome Van Sistine, D-Green Bay,
Ohio Sen. David L. Hobson, R-
Springfield; and New York Sen.
Donald M. Halperin, D-Brooklyn.

The New York delegation was
split, with Rep. Frank Barbarro.
D-New York City, voting to contin—
ue support for repeal.

The 14 states voting against re—
peal included Indiana, Wisconsin.
Connecticut, Ohio, New Hampshire,
Maine, Michigan, Georgia, lowa,
Kansas and North Dakota. The
sutes supporting repeal were Illi—
nois. Texas, Delaware, New Mexi—
co, ldaho and Washington.



NCSL COMMERCE AND LABOR COMMITTEE VOTE ON CONTINUING THE 1986 REGULATION
IN FAVOR OF REPEAL OF McCARRAN-FERGUSON

Those voting in support of the industry"s position (that is against the
resolution).

State Delegate

Alabama Representative Perry Hooper
Senator Chip Bailey

Colorado Senator Claire Traylor
Connecticut Representative Jose C. Aaamo
Georgia Representative Mary Jane Galer
Indiana Senator Richard Worman

lowa Senator James D. Wells

Kansas Representative Lawrence Wilbert

Senator Dan Thiessen
Senator William Mulich

Maine Representative Bradford Boutilier
Maryland Delegate Mfry Boergers (Vice Chair)
Michigan Senator Nick Smith (R-Addison)

New Hampshire Representative Leo Fraser

Representative Patricia Foss

North Dakota Representative Richard Kloubec
Ohio Senator David Hobson
Wisconsin Representative Susan Vergeront

Senator Jerome Van Sistine
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Those voting in opposition to the industry®"s position (that is in favor of
the resolution)

State P.Slegate

Delaware Senator Robert Connor

Idaho Senator Lee Stoker

I1linois Representative Woods Bowman (Chair)

Senator Glenn Poshard

New Mexico Representative Pauline Eisenstadt
Oregon Senator Larry Hill
Washington Senator Eugene Lux (Vice Chair)

The delegation from New York split on the issue with Senator Donald
Halprin voting against the resolution and Representative Frank Barbaro
voting for the resolution.

MEF:et

38901



Report of the 1987 NCSL Nominating Committee

The NCSL By-Laws note that the President-Elect shall succeed automatically to
the Presidency. Therefore, no action is required for Senator Ted Strickland.
President of the Colorado Senate, to succeed to the office of NCSL President.
Speaker Irv Stolberg of Connecticut automatically succeeds to the office of
Immediate Past President.

For President-Elect we nominate Senator Samuel Nunez, Jr., President of the
Louisiana Senate.

For Vice President we nominate Representative Lee Daniels, Minority Leader of
the Illinois House of Representatives.

For at-large legislator membership on the Executive Committee we nominate the
following legislators:

Representative Bob Anderson, Minnesota

Senator Paul "Bud" Burke, Majority Leader, Kansas

Representative Fran Carlton, Florida

Senator Arnold Christensen, President of the Senate, Utah
Assemblyman Jim Costa, California

Representative Lois DeBerry, Assistant Majority Leader, Tennessee
Representative Pauline Eisenstadt, Majority Caucus Chairwoman, New Mexico
Representative Art Hamilton, Minority Leader, Arizona
Representative Shirley Hankins, Washington

Senator Joseph W Harrison, Majority Floor Leader, Indiana
Senator Grant Jones, Texas

Representative Gibson "Gib" Lew'*:, Speaker of the House, Texas
Senator Tarky Lombardi, Jr., New York

Representative Jane Maroney, Delaware

Representative Robert O'Donnell, Majority Whip, Pennsylvania
Representative Patricia Skinner, New Hampshire

Representative Calvin Smyre, Administration Floor Leader, Georgia
Representative Alma Stallworth, Michigan

Representative Patrick Sweeney, Majority Whip, Ohio

Asseinbynan James R. Tallon, Jr., Majority Leader, New York
Senator Rose Ann Vuich, California

The legislative staff members of the Nominating Committee nominatethe
following legislative staff persons to serve as staff officers and members of

the Executive Committee:

Staff Chair: John Andreason, Director, Legislative Budget Office, Idaho
Staff Vice Chair: Betty King, Secretary of the Senate, Texas

Terry Anderson, Director, Legislative Research Council, South Dakota
Douglas Brown, Director, Legislative Drafting Office, Colorado

Bob Craig, Director, Senate Services and Security, Oklahoma

Sally Diamond, Director, Legislative Council, Maine



Louisiana

Sylvia Duke, Administrative Assistant to the Senate President,
James Heckman, Deputy Director, House Fiscal Agency, Michigan
Phil Leone, Director, Joint Legislative Audit and Review Commission, Virginia
Christine Minnehan, Senate Federal Relations Coordinator, California

Chester Nelson, Jr., Legislative Budget Analyst and Auditor, North Dakota
Patrick O'Donnell, Clerk of the Legislature, Nebraska

Donald Rhodes, Director, Legislative Counsel Bureau, Nevada

William Russell, Chief Legislative Counsel, Vermont

John Turcotte, Director, Joint Committee on Performance Evaluation and

Expenditure Review, Mississippi
Jeffrey Wice, Special Counsel to the Speaker of the Assembly, New York



STATEMENT
of

John S. Bubolz
President and Chief Executive Officer
SECURA Insurance Co.
Appleton, Wisconsin

representing
Alliance of American Insurers
American Insurance Associition
American Council of Life Insurance
Health Insurance Association of America
Independent Insurance Agents of America
National Association of Casualty and Surety Agents
National Association of Independent Insurers
National Association of Life Underwriters
National Association of Mutual Insurance Companies
National Association of Professional Insurance Agent
before the
SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL LAW
of the
COMMITTEE ON THE JUDICIARY
of the
UNITED STATES HOUSE OF REPRESENTATIVES

December 1, 1987



Mr. Chairman, members of Che subcommittee, repeal or change of the
McCarran*Ferguson Act as proposed by H. R. 2727, will mean fewer companies
and less competition, which will be harmful to the marketplace and consumers,
""mtrary to what proponents of this legislation have said, repeal will do
nothing to help relieve availability/affordability problems. Repeal will
also mean the unwarranted imposition of dual federal/state regulation.

The McCarran Act should not be repealed or changed.

I am John S. Bubolz, President and Chief Executive Officer of SECURA
Insurance, Appleton, Wisconsin, founded in 1900 by my grandfather. I am a
member of the Board of Governors of the National Association of Independent
Insurers, a property/casualty trade association of 540 insurance companies. I
also serve on the advisory board of the Small Business Administration and was
a delegate to the White House Conference on Small Business in 1986. This year
SECURA will write approximately $120 million in premiums in six states, up

from $106 million last year.

In addition to speaking to my own small insurance company, | also am
pleased to represent the following insurance trade associations: the Alliance
of American Insurers, the American Insurance Association, the American Council
of Life Insurance, the Health Insurance Association of America, the
Independent Insurance Agents of A-erica, the National Association of Casualty
and Surety Agents, the National Association of Independent Insurers, the
National Association of Life Underwriters, the National Association of Mutual

Insurance Companies, and the National Association of Professional Insurance



Repeal or modification of McCarran would be particularly harmful to
small companies like mine. My company would either oe forced out or business,
or we would have to merge with another competing company, or we would be

forced to make pricing determinations with inadequate information.

In the future, small companies like SECURA would be deprived of
industry data upon which to base rates in many lines, and we would have two
choices ““ to somehow rely on pricing determinations made by larger companies
or to risk insolvency by setting rates without the benefit of adequate

statistical supporting data.

NAIIl recently released a report of a 22*company McCarran-Ferguson
Task Force which found five major Implications for the industry and the public
it serves in the event of repeal of the McCarran Act.
They are as follows:
(1) Regardless of how skillfully any bill was drafted or how many "safe
harbors” of permissible activities were included, repaal would create an

inescaoable and damaging transition period.

(2) The industry would contract, resulting in fewer competitors, higher
prices for the public, less choice of products, less innovation; eventually,

the insurance business would fall into the hands of a fe'™» giant companies.

(3) Litigation would burgeon to test the boundaries of every safe harbor

and every aspect of the business.

(4) A costly and confusing system of dual federal”~state regulation would

ensue, but ultimately complete federal control would supplant state regulation.

(5) Reinsurance would dry up, particularly for smaller companies, hastening

their disappearance from the market.



Small to medium Sized Insurance companies like mine serve a very

important purpose in the insurance marketplace.

We have been steadfast providers of insurance to homeowners and
small®-business owners whether the market is "soft" or "hard." We have been
able to fulfill that role because of the cooperative activities we may pursue
under the McCarran Ferguson Act. Elimination or change of the antitrust
exemption resulting in prohibitions against that activity would limit our

ability to play the same role in the future or to expand our capabilities.

Our presence makes the insurance marketplace extremely competitive,

which is an important benefit to the consumer.

The following figures attest to the degree of competitiveness within
our industry.

There are about 3,500 companies in the business, with new entrants
coming In almost daily. Only one company comes close to having 10% of market
share. The top five companies write less than 25% of the business, and the
top ten write less than 40%. Companies like mine, with under 1% of the market

write more than 43% of the business.

The limited antitrust exemption provided by the McCarran Act permits
joint collection and sharing of loss data and other essential information so
that companies can make intelligent, predictive judgments about possible future
losses and adequately price their insurance products to protect company
solvency for policyholders. The exemption also permits pooling agreements and
sharing of hard*to place jumbo risks vital to the efficient operation of the

Insurance market.



Any change in the McCarrand4Ferguson Act, including the enumeration
of specific acts which might be exempt, would result in uncertainty in the
law, which would take decades to resolve in the courts. This uncertainty
would make the predictability necessary for the pricing of insurance to
ensure solvency impossible. These risks would manifest themselves in costs

borne by consumers.

Such an approach also would stifle innovation and harm small
insurance companies which have been creative forces in the industry. New
legislation to amend the act would continually be required to permit companies
to continue their innovative traditions. Thus, changing the McCarran Act

would be a detriment to insurers, small businesses and to consumers generally.

Insurance is a unique business because, unlike other businesses,
insurers never know the true cost of their product until all claims are
presented and resolved. Thus, insurers price before knowing costs, whereas,
others evaluate costs first, and then price products. Insurers must make
educated projections about future losses, economic factors, legal standards
and a variety of other variables, and they often must wait years to find out
if they were right or wrong. As a result, insurers must act Jointly to gather

every scrap of data available In order to make educated escimates.

While 1| am speaking primarily for the property/casualty insurance
industry, 1 also am representing the American Council of Life Insurance at

this hearing.



Small life insurers perceive the principal problem associated
with repeal or change of the McCarran immunity is uncertainty. What types of
joint activity will be expressly permitted? What types will be permitted by
implication? Which joint activities will be challenged in court? Who will
prevail? Will the Federal Trade Commission attempt to preempt state insurance
regulation as it did in the late 1970"s? Will the states respond to the threat

of federal preemption by enacting rigid anti-competitive regulations?

Life insurers would expect to see a major legal challenge to at least
three fundamental joint activities: (1) the sharing of actuarial data; (2) the
operation of state guaranty funds; and (3) the reinsurance process. All of

these joint activities are juch more important to small life insurers than to

large ones.

Thus, the limited antitrust exemption provided by the McCarran Act

is essential to a healthy, competitive insurance market.

To say, a3 some industry critics charge, that under the McCarran Act
insurers sit around a table and collectively set prices is false and
demonstrates a total misunderstanding of how the industry and the law operates.
For one thing, the intense competition within the industry would not permit

such activity to occur.

For another, the McCarran Act provides Insurance companies with a
limited exemption from federal antitrust laws (i.e., Sherman, Clayton and
FTC Acts), when engaged in the "business of insurance,” if they are so
regulated by the states. Courts have taken a restrictive view of the scope
of the "busiiess of Insurance,” which limits the exemption further. In
addition, Federal laws prohibiting boycotts, coercion or intimidation still
apply to Insurers, as do general federal corporate laws dealing with taxes,

labor relations, pension plans, and so forth.



The McCarran Act also recognizes a long-standing commitment by the
Congress to a system of state (rather than federal) regulation of the
insurance business. By virtue of the McCarran Act, states police the
pricing practices of insurers and provide for consumer protection regulation

generally, rather than the federal government.

I have attached to my statement an NAII booklet describing how state
insurance regulation works. State regulation of insurance has served
consumers”™ interests for years. The industry is highly competitive, as
numerous studies have shown. At the same time, consumers®™ interests in prompt
and fair handling of claims, along with regulation for solvency, are
efficiently carried out by insurance regulators closest to the consumers being
served““at the st .e level. Repeal of the McCarran Act would result in a dual
system of federal-state regulation which would be duplicative, confusing,

costly, and unnecessary.

Finally, I would be remiss if 1 did not mention that a large part of
the property/casualty insurance industry ™ recent problems stem from the tort
liability crisis around the country. Changes are needed in our legal system to
bring back predictability and stability. As it stands now, the tort liability
system is out of control. Insurers are losing the ability, particularly in
many commercial lines, to adequately predict the future loss costs for the
products they sell today. The Impact has been devastating to business and

consumers, particularly smaller concerns.



Insurers are working very hard with the business community, and
others, in state coalitions seeking to correct this situation through state
level tort reform. In addition, we are working with insurance regulators and
the business community to resolve specific problems in troubled lines through
market assistance plans, voluntary pools and other programs. Some progress is

being made, but much work remains to be done.

Repealing the McCarran*Ferguson Act will not help alleviate
availability and affordability problems which are occurring in some lines of
insurance. A 1986 Justice Department report provides support for our position.
The Department of Justice Task Force Report on Tort Reform found little
evidence the current crisis is a result of regulatory failure (either in the
sense of insufficient, inadequate, or ill Tonceived regulation) and no
evidence that the industry®s antitrust immunity is a significant factor on

availability/affordability.

In conclusion, therefore, we think repeal or change of the McCarran
Act will result in a less competitive marketplace and inefficient regulatory
system which will be harmful to competition and consumers. Repeal will mean
an industry now made up principally of many small companies will become more
and more concentrated until a few big companies will dominate the
marketplace. For these reasons, we urge the committee not to repeal or

make any changes in the McCarran Act.
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PREFACE

Over th- last several decades, events have recast the status of ocean resources within 200 miles of the world"s coastline.
International law now clearly acknowledges the authority of coastal nations to manage ocean resources, living and nonliving,
within two hundred nautical miles of their shorelines. These 200-mile exclusive economic zones encompass roughly SO-j of
the world 3 fisheries resources, most of the offshore hydrocarbon deposits, and many potentially valuable hard mineral resources.

On March 10, 1983, President Reagan established by proclamation an Exclusive Economic Zone (EEZ) for the United
States and thereby joined 58 other coastal nations declaring jurisdiction over the ocean resources adjacent to their land masses.
The coastal States have a strong interest in the protection, conservation and development of the coastal and ocean resources
bordering their shorelines since they are closest to both the problems and the opportunities inherent in their use.
Hence, in January 1985 the Coastal States Organization (CS0). a non-profit representative organization of the 35 coastal States.
Territories and Possessions of the United States, undertook a study of the implications of the new U.S. EEZ and the rc.e
that the States should play in its development.

The U.S. EEZ is the largest, and probably most valuable, in the world. The protection, conservation and development
of the resources of this new zone are of great importance to both the Nation and the coastal States. Coastal States are already
actively involved in managing the 90,000-mile U.S. shoreline and coastal zone which together constitute an essential part of
the ocean resources development equation. Without efficient access to and interconnections with ports and harbors, shoreside
logistical support, land-based processing and storage facilities, markets, and the countless other needs that accompany offshore
development, the exploitation of ocean resources would be impossible.

The rational management of ocean resources isa difficult matter for two fundamental reasons: our present complex system
of ocean governmental jurisdictions, and the nature of the ocean itself. The challenge, therefore, is to design and implement
an equitable and efficient ocean resource management system in the face of the nation 3 jurisdictional complexities and the
ocean 3 complex nature.

This report, made possible through a grant from the William H. Donner Foundation, presents the Coastal States
Organization 3 findings and conclusions regarding the role of the coastal States in partnership with the federal government
in managing the resources of America 3 Exclusive Economic Zone. CSO has embodied itsconclusion ina proclamation ar.d
policy statement, developed during the course of the study and based on the considerations and findings discussed in this report.
The proclamation isa clear assertion of the rights and responsibilities that the coastal States have in the protection, conservanon
and development of the U.S. EEZ resources. The policy statement is intended to guide CSO and its individual member
governments in formulating an equitable and efficient management system for America®s Exclusive Economic Zone.
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PROCLAMATION OF THE COASTAL STATES

AN ASSERTION OF RIGHTS AND RESPONSIBILITIES PERTAINING
TO THE PROTECTION. CONSERVATION AND DEVELOPMENT OF RESOURCES
OF THE UNITED ST"TES EXCLUSIVE ECONOMIC ZONE

WHEREAS the Presidential Proclamation of March 10. 1983 established sovereign rights over living and nonliving resources
within a 200-mile U.S. Exclusive Economic Zone; and

WHEREAS these marine resources, both known and yet to be discovered, are of vital importance to the United States; and

WHEREAS full realization of the benefits of the Exclusive Economic Zone for present and future generations of Americans
depends upon an enhanced capability to protect, conserve and develop these marine resources; and

WHEREAS the impacts of thedevelopment of the Exclusive Economic Zone fall disproportionately on the coastal States,
affecting the general welfare of their citizens; and

WHEREAS the marine, coastal and terrestrial environments are an interdependent system that must be managed ina manner
that transcends existing Federal-State boundaries; and

WHEREAS recognized principles of international law distinguish this Nation 3 defense and foreign policy interests from
its domestic resource management regime within the U.S. Exclusive Economic Zone; and

WHEREAS the Coastal States have substantial expertise and experience in protecting, conserving and jveloping ocean
and coastal resources;

THEREFORE, THE COASTAL STATES do hereby assert and proclaim, on behalf of their citizens, direct and inherent
rights and responsibilities pertaining to the protection, conservation and development of the living and nonliving resources
now under domestic jurisdiction within the U.S. Exclusive Economic Zone. In recognition of these rights and responsibilities,
the coastal States do hereby resolve that they must be full partners in the management of U.S. Exclusive Economic Zone resources
and share in an equitable division of benefits derived from their development.



“As generalpur-
pose governments
with existing
resource manage-
ment competence,
the coastal States
are directly
responsible for ac-
ting on behalfof
the ocean interests
of their citizens,
and the citizens of
the country as a
whole. --

POLICY STATEMENT

OF THE COASTAL

"1 1he U.S. Exclusive Economic Zone
was established in 1983. With this
action the United States acquired
internationally recognized "sovereign
rights for the purpose of exploring,
exploiting, conse-ving and managing
natural resources, both living and
nonliving, of the seabed and subsoil and
the superjacent waters.”™ The Exclusive
Economic Zone (EEZ) extends 200
nautical miles seaward of the Nation®s
coasts, bringing an area more than one
and a half times larger than the land
mass of the United States under exclusive
U.S. resource management authority.

Vast reserves of known resources, and
the promise of tremendous reserves yet to
be discovered, exist within the EEZ. All
Americans stand to benefit from the
proper management of these marine
resources. Early national attention should
be given to the creation of an
appropriate management regime for this
important new ocean area. There are
existing regulatory regimes that manage
oil, gas, and fishery resources. However,
full economic and social benefits of other
EEZ resources will be realized only if an
orderly and stable regulatory framework
is in place — one in which all affected
parties are effectively represented in the
decision-making process.

International law recognizes a
200-mile zone (the EEZ) within which
coastal nations have sovereign and
exclusive rights over living and nonliving
resources. Exploration and exploitation
of these resources are thus separate and
distinct from other ocean uses, such as
navigation and overflight, within
international jurisdiction. Resource
management in the U.S. EEZ isnow a
domestic issue. As such, it is the joint
concern of the coastal State and federal
governments. Therefore, the legitimate
roles of the federal and State
governments in the management of these
resources must now be re-examined.

Given their proximity to. and reliance
on, (he sea. and the extent that
development of these marine resources
will affect their economy and
environment, the coastal States have
direct and inherent

STATES

interests pertaining to the protection,
conservation and development of the liv-
ing and nonliving resources of the EEZ.
It is neither feasible nor desirable for the
national government to attempt to repre—
sent all of the public interests in ocean
activities beyond the territorial sea. As
general purpose governments with ex—
isting resource management competence,
the coastal States are directly responsible
for acting on behalf of the ocean in—
terests of their citizens, and the citizens
of the country as a whole. The present
statutorily created dividing lir.e between
State and federal jurisdiction in the
ocean — the seaward limit of the ter—
ritorial sea — measures only the current
division in the management authority
over the ocean resources. The coastal
States" interests, rights and respon—
sibilities extend well beyond this
statutorily created, yet arbitrary, limit.
Because the marine, coastal and ter—
restrial environments are one interdepen—
dent ecological system, the EEZ resource
management regime must be an in—
tegrated one. Ocean management is a
logical extension of coastal management,
forming a unified whole. The manage —
ment regime must have the capacity to
account for the use and development of
various resources. The single-purpcse ap—
proach to ocean management now in use
has generated conflicts rather than resolv—
ing them, and will become increasingly
ineffective in handling multiple uses in
the EEZ.



The diversity of the resources of the
EEZ and their vital importance to pre—
sent and future generations of Americans
requires that careful attention be paid to
maintaining a proper balance between
protection, conservation and development
in the EEZ. A primary goal of EEZ
resource management should be to main—
tain the health and viability of the ocean
ecosystems in order to ensure sustained
long-term benefits to the people of the
Nation.

The extension of sovereign rights over
the resources of the EEZ carries with ita
public trust duty to conserve and ensure
the availability of these resources for pre—
sent and future generations. Since the
citizens of the coastal States will be
directly affected by the discharge of this
duty (or a failure to do so), coastal State
governments have a special responsibility
to ensure that this duty is fully incor—
porated into EEZ management decisions.

Because of this responsibility, there
must be shared decision-making with the
federal government on all ocean activities
affecting the interests of citizens of
coastal States. Long-term commitments
of fixed ocean and shoreside space and
potential long-term impacts to coastal
and ocean resources often require the
mutual consent of the federal government
and the affected coastal State
governments.

Coastal States also have a respon—
sibility to assure that State and local par—
ticipants in any ocean activity receive an
equitable share of responsibility, better
advance information on value and
distribution of ocean resources must be
in the State government 3 hands before
decisions are made. This will ensure that
the public receives a fair return for the
use or sale of their resources.

The establishment of the U.S. EEZ
brings great new opportunities and
challenges to the coastal States. The
coastal States have a legitimate right in
the management of the resources of the
EEZ in concert with the federal govern—
ment. Certain fundamental principles
have guided the coastal States in arriving
at their Proclamation of rights and
responsibilities pertaining to the manage —
ment of the resources within the EEZ.
These principles include: shared decision—
making on all ocean activities affecting
the interests of the citizens of the coastal
States; an equitable division of the costs
and benefits of the development of these
ocean resources; full recognition of the
duty to future generations to protect
their interests; and an appreciation that
effective ocean management must be bas—
ed upon solid research and environmental
protection.

The coastal States are committed to
shaping national policy for the protec—
tion, conservation and development of
U.S. EEZ resources in accordance with
this Proclamation and Policy Statement.

“The single-
purpose approach
to ocean manage-
ment now in use
has generated con-
flicts rather than
resolving tlenu
and will become
increasingly inef-
fective in handling
multiple uses in
the EEZ. -



“The adversarial
relationship that
has developed bet-
ween the federal
government and
coastal States in
cenain ocean mat-
ters 1S Seen as un-
fortunate, un-
necessary, and not
in the public
interest. --

SECTION 1
INTRODUCTION

"1 lhe coastal States have a great
interest in the ocean resources lying

beyond State waters, an interest that
started long before the President3 1983
proclamation establishing a U.S.
Exclusive Economic Zone (EEZ). Since
the late 1960s several States have been
involved with the development of
offshore oil and gas. For the past ten
years the coastal States have acted with
the federal government and the private
sector in managing the fisheries resources
of the 200-mile fishery conservation zone
created by the Magnuson Fishery
Conservation and Management Act.
Several federal ocean resource laws
permit coastal States to participate to
varying, but often limited, degrees in
certain types of ocean decision-making
beyond the territorial sea.i

Although limited opportunities exist
for State participation in ocean resource
management, certain recent developments
have strained Federal-State relations.
Department of the Interior plans to lease
large areas of the outer continental shelf
(0CS) for oil and gas exploration
beginning in 1981 was of significant
interest to a number of States. Failure of
the Department of Commerce (NOAA)
to promulgate federal consistency
regulations clearly defining coastal State
interests in federal decisions beyond State
waters also concerned coastal States.
Aggressive moves by the Federal
government to begin leasing the
potentially rich ocean mineral deposits
off California, Oregon, and Hawaii also
called attention to the weak role of the
coastal States.

When the President issued the EEZ
proclamation in March, 1983, and called
for increased development of EEZ
resources, the coastal States were quick
to initiate a reexamination of the roles of
the federal and State governments in
ocean resource management.: From the
onset of this study, the orientation of the
coastal States has been positive and
forward-looking. The adversarial
relationship that has developed retween
the federal government and coastal States
in certain ocean matters is seen as
unfortunate, unnecessary, and not in the
public interest. In embarking on this
study, the coastal States sought new and
more effective ways of preserving,
conserving and developing America 3
newest and largest resource zone - the
EEZ.



SECTION Il
THE

A mcrica's Exclusive Economic Zone
* * covers a vast area of ocean.
Generally speaking, it extends 200
nautical miles from the coastline, having
a breadth of 197 nautical miles beyond
the three-mile U.S. territorial sea (see
Figure 1). The U.S. EEZ 1is nearly 4
billion acres, or about 1.7 times the land
area of the United States. Except for
highly migratory species of tuna, the
United States now possesses exclusive
authority over all resources, living and
nonliving, within this very larg area.5
America®"s EEZ is the largest, and
probably most valuable, in the world.
The fisheries in the Gulf of Mexico, off
New England, the West Coast and
Alaska are among the richest in the
world. Oil and gas deposits of
considerable magnitude exist in the Gulf
of Mexico, off California and northern
Alaska. New discoveries are likely
elsewhere along the U.S. coastline.
Promising areas for ocean minerals arc
present offshore North Carolina,
Georgia. Florida. California, Oregon.
Alaska and Hawaii, and iIn the vicinity of
some of our Pacific Island territories.
Economically important marine sand and
gravel deposits exist off much of the
Eastern seaboard, and the Gulf and
Alaska. Recently, cobalt-rich crusts have
been discovered near the Hawaiian
archipelago and in the vicinity of
Johnston Island in the Pacific. These
resources, and others, are of great
national interest. A closer look shows
why .

« FISHERIES - The United States
leads all other nations both in abundance
and diversity of fish and shellfish off its
coasts. It is estimated that 15 to 20ro of
the world®s living resources are within the
U.S. EEZ. Nonetheless, the United States
ranks only fourth (after Japan, the
U.S.S.R., and Chinai among the fishing
nations of the world. In tact, less than
half the potential yield trom U.S.
fisheries is harvested and processed in
this country. The remainder Iis either
caught by U.S. fishermen but sold to
foreign processors, or caught by rishing

IMPORTANCE OF THE U.S.

EEZ

fleets of more than a dozen other coun—
tries, or left unused.4

Clearly, the potential exists for fur—
ther growth of our domestic fishing in—
dustry. To the extent that the United
States moves toward the goal of self suf—
ficiency in fishery products, an important
component in the present trade imbalance
will be reduced or eliminated.

Fish and shellfish are an important
source of nutrition and recreation, con—
tributing to the economy and health of
the coastal States and the Nation. In
gross terms, U.S. fishermen produce 10
billion pounds of food annually, or near—
ly 50 pounds for each person in the
United States. Another 750 million
pounds are caught each year by recrea—
tional fishermen. Counting all subsidiary”
effects. U.S. coastal fisheries contribute
over S23 billion to the economy each
year, providing employment for over a
million people.5

e« OFFSHORE OIL &GAS
RESOURCES - Petroleum products are
the single most economically significant
resource in the U.S. EEZ, and most like—
Iy will continue to bo for the foreseeable
future. The product value alone of oil
and gas from both State and federal
waters 1is nearly S26 billion annually. In
addition, the federal government receives
over $7 billion per year in revenue from
federal leases on the outer continental
shelf (0CS).* In 1984, offshore wells
produced 1Z70o of the Nation"s total oil
and 2500 of the total natural gas. The
United States Geological Survey estimates
that up to 41To of the oil and JO”o of
the natural gas yet to be discovered in
the United States lies in the EEZ .7 These
offshore supplies of oil and gas will be
of vital national importance as the pre—
sent onshore sources become depleted.



