ALASKA LEGISLATURE COMMITTEE FILES 1987 198 8 s 6 7 2
s 4 3 o SLAB HIJIR .. - HJR . S






glasrtta &tatc legislature FARBANKS
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MEMORANDUM
T0: Senator Tim Kellg, Chair .
Senate Labor and Commerce foftiyfp' ttee

FROM: Representative Mark Boye

SUBJECT: House Jo.'.nt Resolution 22 am, relating to resident
hire on defense projects

DATE: April 2, 1987

Attached is information on House Joint Resolution 22 am,
relating to an agreement between the Department of Defense and
the Alaska Department of Labor for enforcement of the Alaskan
hire requirements of sec. 8078 of the 1986 Defense
Appropriations Act, and subsequent acts; and urging the
Corgress to extend the resident hire provision through fiscal
y

ear 1980.

HIJR 22 passed the House unanimously on March 30. Timely
consideration by your committee would be greatly appreciated.
I'f you or your staff should have any%uestlons regarding the
resolution, please contact me or my aide, Ed Flanagan. | look
forward to presenting the resolution to the Senate Labor and
Commerce Committee.
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REPRESENTATIVE 1098 LAKEVIEW TERRACE

FAIRBANKS, ALASKA 99701
MARK BOYER (907} 4566773
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MEMORANDUM
70 Senator Tim Kelly, Chair
Senate Labor and Commerc ttee
Committee Members
FROM: Representative Mark Boyer
SUBJECT: House Joj.nt Resolution 22
DATE April 2, 1987

Military construction has played a major role in the
Alaskan economy tor decades, and the anticipated Department of
Defense construction schedule for the next two years w.ill
rival that of any other time in the state's history. The
economic downturn caused by the dramatic drop in oil prices
and the resultant decline in state revenues will increase che
significance of military construction activity in the economy,
giving it a prominence it has not had since the construction
of the DEW Line in the Fifties.

- Preparations for deployment of the 6th Light Infantry
Division at Fort Wainwright and Fort Richardson will involve
contracts for construction, maintenance and repair estimated
at $134 million in FY 87 alone. The FY 88 plan for military
conscruction in Alaska includes $80 million for the naval
facility at Adak, $38 million for Shemya Air Force Base, and
$100 million for Fort Wainwright. A major upgrade of the DEW
Line, |nc.|ud|n? construction of two new sites, and the
construction of the Backscatter over-the-h - 'izon radar system
in the Tok and Glenallen areas will require hundreds of
millions of dollars in additional military expenditure in the
next few years. The millions which are paid in wages on these
PrOJECtS can give our sagging economy a much needed boost, if
he workers employed are Alaskans.

~ Recent figures released by the Department of Labor would
indicate that this might not be the case. In 1985 77,000
non-resident workers earned $691 million in Alaska, at a time
when many of our own workers were losing their homes and
leaving the state to find work. Fortunately, recent federal



legislation may offer a solution to the problem of
non-resident workers displacing Alaskans from construction
jobs on military projects.

Section 8078 of the
enacted on December 23,
unemployment rate in Ala

13586 Defense Appropriations Act,
. sk

average as determined by th
c

0f

1

985, requires that whenever the

a or Hawaii exceeds the national
_ e Secretary of Labor, employment on

service and construction contracts awarded in FY 86 will be

t

restricted to residents he state. Subpart 22.72 of the
Defense Federal Acquisition Regulation Supplement was approved
for publication in the Federal Register on January 24, 1986,

_%I’OV_ISIOH_ of Section 8078,
st!on in bid documents and
i0

and adds a new clause for incl
ns on Employment of

contracts (52.222-7002 "Restri
Personnel").

u
R
It details the preferential hire
u
c

- Our congressional delegation was able to have the
resident hire grovmons included in the FY 87 Appropriations
Act (Section 9 692; and will attempt to extend it through FY 88
as well. The 8078 and 9069 resident hire restrictions remain

in effect with an appropriation for the life of the project.
Given the Iar%e amount of defense spending in Alaska during
the affected fiscal years, the resident preference provisions

could have a lasting positive impact on employment in the
state, at a time when it is most needed, due to severely
reduced state capital expenditure.

“Any resident hire law s onl?; as good as the means
provided for its enforcement. Without additional compliance
personnel the Corps of Engineers can not bhe expected to
enforce the resident hire provisions, and even if additional
personnel were provided, it is probable that compliance with
8078 and 9069 would be minimal at best. Unlike our state
government, which divides the duties of building facilities
and enforcing labor laws associated with their construction
between the Department of Transportation/ Public Facilities
and the Department of Labor, the federal government leaves
labor law enforcement to the contracting agency overseeing the
construction of a project. This creates a built-in conflict
of interest, and the primary mission of the construction
entity will invariably prevail. Bacon-Davis compliance
monitoring on Fort Wainwright and Eielson has been woefully
inadequate since the start of the Eielson build-up in 1982,
and Corps of Engineers personnel have no experience with the
concept of vresident hire. It s ||ke|r that the term
"resident" will be interpreted as broadly as possible by the
Corps inspectors to avoid friction with contractors and
interference with the progress of the project.

The Alaska Department of Labor, on the other hand, has
perience in the field of resident hire enforcement under the
tle 36 preferential hire requirements which were in effect

e X
Ti
until the Francis vs. Robison decision. That case, which



involved a worker from Montana who was laid off by a
subcontractor on the North Pole High School construction, s
telling evidence of the department's effective administration
of une resident hire statute. Even with a thirty day
definition of remdencw, which lends itself to fraud virtually
impossible to Rrove, agge and Hour cited many employers for
violation of the state 95% resident hire requirement before
the Francis decision declared the law unconstitutional. The
federal government, as the embodiment of the several states,
has broader constitutional authority to enact legislation
favoring one of those states, and the resident preference
provisions of sections 8078 and 9069 are an exercise of that
Brerogatlve. I't also represents an opportunity for the state
epartment of Labor to utilize its expertise in the field of
resident hire enforcement to improve employment opportunities
for Alaskan workers.

Governor Ccwper has asked the Secretary of Defense to
enter into a cooperative agreement with the Alaska Department
of Labor whereby state Wage and Hour personnel would monitor
compliance with the 8078 and 9069 resident preference
requirements on military construction projects in_ Alaska.
Commissioner Sampson sent Deputy Commissioner Rick Erickson to
Washington to confer with John Katz and officials of the
Department of Defense last month. With hundreds of millions
of dollars in construction projects scheduled for Alaska in
the fiscal years covered by resident hire provisions, it is
incumbent upon this body to ensure compliance with those
requirements to the fullest extent possible. House Joint
Resolution 22 puts us on record in support of a cooperative
agreement bhetween the Department of Defense and the Alaska
Department of Labor and urges Congress to extend the resident
hire preferences on military appropriations through Fiscal
Year 88. The administration and the congressional delegation
will be working toward this end, and an expeditious statement
of support by the legislature is appropriate and timely.
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State of Alaska

eeeee the govcpncijp

March 6, 1987

Mr. John Katz, Special Counsel
State/Federal Relations

444 North Capitol, N.W,

Suite 518

Washington, D.C. 20001-1512

Dear John:

The enclosed letters to the Secretary of Defense and our
Congressional Delegation are self-explanatory.

| would like your office to work with Commissioner of Labor
Jim Sampson and with the appropriate people in Washington
D.C., to see if the state can assume enforcement of this
enoloyment preference for our resident workers in time for
th:s year's construction season. The state would like to
entsr into an agreement with the DePartment of Defense
instead of each individual branch of military service so
that the enforcement of this important federal legislation
is consistent.

Additionally, efforts need to be pursued to ensure that
adequate federal funding be obtained for the State of Alaska
to implement the program.

Should you have any questions on this matter,

_ [ q please contact
Jim Sampson, Commissioner of Labor, at (907) 465-2

e
100

Enclosures

cc: Jim Sampson
Commissioner of Labor
Sta.e of Alaska
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State of Alaska
office or the governor
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March 6, 1987

The Honorable Dcnald E. Youncj
House of Representatives

2331 Rayburn House Office su_ldinn
Washington, D.C. 20515

Dear Don:

Enclosed is a letter recently sent to Secretary of Defense

Caspar Weinberger inquiring into the possibility of the

State of Alaska assuming enforcement responsibilities for

Ahle T(Irlng of residents on military construction projects in
aska.

| have been informed by Commissioner of Labor Jim Sampson
that your office may be willing to assist the State o
Alaska in pursuing such a federal/state cooperative agree-
ment and that an appropriation from Congress to help offset
the costs associated with such a program would be supported.

Federal spending for military construction projects is very
important to the economic well-heing of Alaska and is
equally important to our country's national defense.

Currently, our Alaskan workers skilled and trained in the
building and construction trades are suffering high
unemployment. Any assistance your office can render to
ensure that these qualified residents are employed on
projects covered by this federal legislation would be
sincerely appreciated.

Enclosure

cc: John Katz, SPe ial Counsel
State/Federal Relations
Office of the Governor
Washington, D.C.



State of A laska
QFTICE Qp THE GO'/EANC

March 6, 1987

The Honorable Ted Stevens
United States Senate

522 Hart Building
Washington, D.C. 20510

Dear Ted:

Enclosed is a letter recently sent to Secretary of Defense

Caspar Weinberger inquiring into the possibility of the

State of Alaska assuming enforcement responsibilities for

}\hle Elrlng of residents on military construction projects in
aska.

| have been informed by Commissioner of Labor Jim Sampson
that your office may be willing to assist the State o
Alaska in pursuing such a federal/state cooperative agree-
ment and that an appropriation from Congress to help offset
the costs associated with such a program would be supported.

Federal spending for military construction projects is very
important to the economic well-bheing of Alaska and is
equally important to our country's national defense.

Currently, our Alaskan workers skilled and trained in the
building and construction trades are suffering high
unemployment. Any assistance your office can render to
ensure that these qualified residents are employed on
projects covered by this federal legislation would be
sincerely appreciated.

Enclosure

cc: John Katz, Sﬁ)e ial Counsel
State/Federal Relations
Office of the Governor
Washington, D.C.



The Honorable Frank Murkowski
United States Senate

720 Hart Building

Washington, D.C. 20510

Dear Frank:

Enclosed is a letter recently sent to Secretary of Defense

Caspar Weinberger inquiring into the possibility of the

State of Alaska assuming enforcement responsibilities for

}\hle Eiring of residents on military construction projects in
aska.

| have been informed by Commissioner of Labor Jim Sampson
that your office may be willing to assist the State o
Alaska in pursuing such a federal/state cooperative agree-
ment and that an appropriation from Congress to help offset
the costs associated with such a program would be supported.

Federal spending for military construction projects is very
important to the economic well-being of Alaska and is
equally important to our country's national defense.

Currently, our Alaskan workers skilled and trained in the
building and construction trades are suffering high
unemployment. Any assistance your office can render to
ensure that these qualified residents are employed on
projects covered by this federal legislation would be
sincerely appreciated.

Enclosure

cc: John Katz, SPe ial Counsel
State/Federal Relations
Office of the Governor
Washington, D.C.
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March 6, 1987

The Honorable Caspar W. Weinberger
Secretary of Defense
The Pentagon

Washington, D.C. 20301

Dear Mr. Secretary:

The 1986 Defense Appropriations Act passed by Congress

requires contractors performing work on projects covered by

the Act to hire individuals who are residents of our state

should they possess or would be able to acquire promfuly the
|

necessary skills to perform the contract. The specific
language of the law 1s cited below:

" .. every contract awarded during FY 1986
calling for construction or services to be
performed in whole or in part within the State
of Alaska or the State of Hawaii shall include
a provision requiring the contractor to
employ, for the purpose of Eerrmlng that
portion of the contract work within the
particular state, individuals who are resi-
dents of that state, and who, in the case of
any craft or trade, possess or would be able

to acquire promptly the necessary skills to
perform the contract."

Section 8078 of the Act also states that this employment
preference for residents of Alaska and Hawaii shall not
apply when the state's unemployment rate is not in excess of

the national average rate of unemployment as determined by
the Secretary of Labor.

The State of Alaska has been informed that this employment
preference is still applicable in FY 1987 and that, due to
Alaska's and Hawaii's severe unemployment problems, may be
extended into FY 1988. It is tha State of Alaska's desire
to enter into a federal/state cooperative agreement with the
Department of Defense granting the state the authority to
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State of Alaska

OFFICE Or TnC GOVERNQR
JC Nkar

March 6, 1987

The Honorable Caspar W. Weinberger
Secretary of Defense

The Pentagon

Washington, D.C. 20301

Dear Mr. Secretary:

The 1986 Defense Appropriations Act passed by Congress
requires contractors performing work on projects covered by
the Act to hire individuals who are residents of our state
should they possess o' would be able to acquire promPtly the
necessary skills to rerform the contract. The specific
language of the law is cited below:

... evely contract awarded during FY 1986
calling for construction or services to be
performed in whole or in part within the State
of Alasta or the State of Hawaii shall include
a provision requiring the contractor to
employ, for the purpose of lE)erf.ormlng that
portijn of the contract work within the
particular state, individuals who are resi-
dents of that state, and who, in the case of
any craft or trade, possess or would be able
to acquire promptly the necessary skills to
perform the contract."

Section 8078 of the Act also states that this employment
preference for residents of Alaska and Hawaii shall not
apply when the state's unemployment rate is not in excess of
the national average rate of unemployment as determined by
the Secretary of Labor.

The State of Alaska has heen informed that this employment
preference is still applicable in FY 1987 and that, due to
Alaska's and Hawaii's severe unemployment problems, may be
extended into FY 1988. It is the State of Alaska's desire
to enter into a federal/state cooperative agreement with the
Department of Defense granting the state the authority to



The Honorable -2 - March 6, 1987
Caspar W. Weinberger

enforce this important preference of employment for resi-
dents of our state. The State of Alaska has the experience
in the area of employment preference programs and, addition-
ally, has a highly trained workforce available to assist all
branches of the military services in the construction and
servicing of their facilities in Alaska.

Your assistance in helping to arrange a meeting between
appropriate Department of Defense personnel and representa-
tives of my office to explore the possibilities of such a
cooperative federal and state effort would be sincerely
appreciated.

cc: John Katz, SPeciaI Counsel
State/Federal Relations
Office of the Governor
Washington, D.C.



THE OFFICE OF THE ASSISTANT SECRETARY OF DEFEN E
WASHINGTON. D.C. 20301-8000

ACQUISITION AND 29 JAN 1986
LOGISTICS
DASD(P)DARS In reply refer to

DAR Case 86-3

SUBJECT: Section 8078, 1986 Defense Appropriations Act - Restrictions on

the Employment of Personnel for Work on Construction/Service
Contracts in Alaska and Hawalii

The attached Departmental Implementation Letter was issued by the

Military Departments and by this office to the Defense Agencies under our
cognizance.

OTTO J. GUENTHER, COL, USA
Director o
Defence Acquisition

Regulatory Council
Attachment



THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON. D.C. 20301-6000

29 JAN 1986
ACQUISITION AND
LOGISTICS i'ln reply refer to:
DASD(P)DARS DAR Case 86-3 |

MEMORANDUM FOR THE DIRECTOR, NATIONAL SECURITY AGENCY
THE DIRECTOR, DEFENSE COMMUNICATIONS AGENCY
THE DIRECTOR, DEFENSE INTELLIGENCE AGENCY
THE DIRECTOR, DEFENSE NUCLEAR AGENCY
THE DIRECTOR, DEFENSE MAPPING AGENCY

SUBJECT: Section 8078, 1986 Defense Appropriations Act - Restrictions on
the Employment of Personnel for Work on Construction/Service
Contracts

On 24 January 1586, the DAR Council approved the attached new
Subpart 22.72 of the DFARS for publication in the Federal Register as an
interim rule and for immediate Departmental implementation. This action
Is necessary because Section 8078 of the FY 1S86 Defense Appropriations
Act, enacted on 23' December 1985, requires that whenever the unemplo%ment
rate in Alaska or Hawaii exceeds the national average as determined by
the Secretary of Labor, service and construction contracts awarded in FY
1986 and calling for performance in whole or in part within those states
must contain a restriction on who can be employed to oerform work on that
contract. This requirement is implemented bj a new clause at DFARS 52-
222-7002. Contractin% officers shall include the clause in all new
solicitations, as well as modify existing solicitations to incorporate
the clause when to do so will not unduly delay the procurement. For
contracts already awarded in FY 1986, contracting officers should attempt
to modify them to include the clause on a no cost basis, provided the
Golernment's interests are adequately protected.,

This Departmental is effective immediately.

OTTO J. GUENTHER, COL, USA
Director

Defense Acquisition
Regulatory Council

Attachments
DFARS 22.72 and 52.222-7002



Add a new Subpart 22.72 as follow3t

SUBPART 22.72— SECTION 8078, 1936 DEFENSE APPROPRIATIONS ACT -
RESTRICTIONS ON THE EMPLOYMENT OF PERSONNEL FOR
WORK ON CONSTRUCTION/SERVICF CONTRACTS IN ALASKA
AND HAWAII

22.7200 Policy.

(a) Except as provided in (b) and (c?1 below, Section 8078 of the
1986 Defense Appropriations Act requires that notwithstanding any other
provision of law, every contract awarded during FY 1986 calling for
construction or services to be performed in whole or in part within the
State of Alaska or the State of Hawaii shall include a provision
requiring the contractor to employ, for the purpose of performlng that
portion of the contract work within the particular state, individuals who
are residents of that state, and yho, in the case of any craft or trade,
possess or would be able to acquire promptly the necessary skills to
perform the contract.

(b) This section shall not apply at any tine during FY 1986 when
the unemployment rate in Alaska is not in excess of the national average
rate of unemployment as determined by the Secretary of Labor.

(c) This section shall not apPIy tj contracts to be performed in
whole or in part within tiie State of Hawaii unless in FY 1986 the
unemployment rate in Hawaii is in excess of the national average rate of
unemployment as determined by the Secretary of Labor.

22,7201  Waivers. This section may be waived by the Secretary of
Defense, the Deputy Secretary of Defense, the Assistant Secretary of
Defense for Acquisition and Logistics, and any Secretary, Undersecretary,
or Assistant Secretary of the Army, Navy, and Air Force, in the interest
of national security. Requests for waiver shall be processed in
accordance with Departmental or agency procedures.
%
22.7202 Contract Clause. The contracting office™ shall insert the
clause at 52.222-7002, Restrictions on Employment of Personnel, in all
solicitations and contracts in accordance with 22.7200.



Add a new clause as follows:

52.222-1002 Restrictions on Employment of Personnel. As prescribed in
22.7202, insert the following clause.

RESTRICTIONS ON EMPLOYMENT Or PERSONNEL (JAN 1986)
(a) The Contractor shall employ, for the purposes of performing

that portion of the contract work in the State of (Insert appropriate

state). individuals who are residents of the state, and who, in the case

of any craft or trade, possess or would be able to acquire promptly the
necessary skills to perform the contract. _

b{ The Contractor agrees to Insert the substance of this clause,
including this paragraph (b), in each subcontract,
(End of clause)



v
58 CFR Parts 2221 and 252  *e\

Department of Defense Fede
Acquisition Regulation Supplement

Restrictions on Employment of Personnel
AGENCY: Department of Defense (DoD)

ACTION: Interim rule and request for comments.

SUHMAHY:  The Defense Acquisition Regulatory Council ha3 issued a change
to the coverage in t - DoD FAR Supplement regarding Restrictions on
Employment of Personnel in DoD contracts. The purpose of the change is
to implement Section so:s 0of the Fiscal Year 1986 Defense Appropriations
Act.

DATES: Effective January 28, -1986. Comments on the change must be
submitted in writing to the Executive Sec-etary, DAR Council, at the
address shown below, on or before (so days from publication), to be
considered in the formulation of the final rule. Please cite DAR Case

%

86-3 in all correspondence related to thi3 issue.

ADDRESS: Interested parties should submit written comments to: Defense
Acquisition Regulatory Council, ATTN: Mr. Charles W. Lloyd, Executive
Secretary, DASD(P)DARS, c/o 0ASD(A&L), Room 3E791» The Pentagon,
Washington, DC 20301-3062.

FOR FURTHER INFORMATION /CONTACT: M# Charles W. Lloyd, Executive
Secretary, DAR Council, telephone (202)697-7268.



The DoD FAR Supplement is codified in Chapter 2, Title 48 of the
Code of Federal Regulations.

The October 1, 1985 revision of the CFR is the most recent edition
of Jthat title. It reflects amendments to the 1984 edition of the DoD FAR
Supplement made by Defense Acquisition Circulars 84-1 through 8-1-10.

Interested parties may submit proposed revisions to this Supplement
directly to the DAR Council.

B. Interin Changes to 48 CFR Parts 222 and 252.

Section 8078 of the FT 1986 Defense Appropriations Act, enacted on
December 23, 1985, requires that whenever the unemployment rate in Alaska
or Hawaii exceeds the national average as determined by the Secretary of
Labor, service and construction contracts awarded in FY 1986 and calling
for performance in whole or in part within those states must contain a
restriction on who can be employed to perform work on that contract.

C. Determination to [33ue an Interim Rule. %

A determination has been made under the authority of the Secretary
of Defense that the regulation in DoD FAR Supplement Parts 222 and 252
must be issued as an interim rule in compliance with Section 22 of the
Office of Federal Procurement Policy Act, as amended, in orocr to put in
place, as 3oon as possible, the requirements of Section so7s 0f the FY
1986 DoD Appropriations Act.

D. Regulatory Flexibility Act.

Thi3 change does nothing more tnan implement Section so70 0f the



entities, it will inpact only tho3e small entities that have t?een
awarded, in FY.1986, construction and services contracts calling for
performance in whole or in part within the States of Alaska or Hawaii and
then only if the unemployment rate for those states exceeds the rational
average. Tha number of saall entities that meet this condition a.--
considered to be insignificant in relation to the total number of small
entities that do business with the Department of Defense. Therefore, the
Department of Defense certifies that the change will not have a
significant impact on a substantial number of small entities under the
Regulatory Flexibility Act (5 U.5.C. 601 et seq.).

E. Paperwork Reduction Act Information.

The interim rule does not contain information collection
requirements which require the approval of OMB under M U.S.C. 3501 et
seq.

List of Subjects in "8 CFR Parts 222 and 252

Defense Acquisition
Regulatory Council

Adoption of Amendments
Therefore, the DoD FAR Supplement contained in *)8 CFR Part3 222 and

252 1s amended as 3et forth below:



FY 1988 MILITARY CONSTRUCTION TOTAL CBLI OAT IONAL AUTHORITY AS REQUESTED

ACTIVE, GUARD AND RESERVE FORCES
INSIDE THE UNITED STATES
<S THOUSANDS)

DATA AS OF 05 JAN 1987

STATE/COMP./ INST“LLAT ION PROJ COST TOTAL
PROJECT NAME -
ALABAMA
AIR FORCE RESERVE
MAXWELL AF3
RESERVE FORCES OPERATIONAL TRAINING 1,990
MAXWELL AFB 1,990
»*«FAMILY HOUSING” *
ARMY
FORT RUCKER
NEW CONSTRUCTION (7) til 03
FORT RUCKER
FAMILY HOUSING c1103
** ALABAMA 88,892
AUTHORIZED IN PRIOR YEAR (1,900)
FAMILY HOUSING 1103
ALASKA
«ans.
FORT GREELY
TEST SUPPORT COMPLEX 6,400
FORT GREELY 6, 400
/I FT J M WAINWRIGHT
n BARRACKS MODERNIZATI ON 15.000
X BATTALION HEADQUARTERS 2,200
x COMMUNICATIONS FACILITY 2,250
' DINING FACILITY * 4,000
FLIGHT SIMULATOR BUILDING 3,850
MAINTENANCE COMPLEX 42,000
» '"MILITARY CLOTHING SALES STORE 670
FT J M WAINWRIGHT 69,970
76,370
MFCKAINAVY
" NAVAL AIR STATION ADAK
BACHELOR ENLISTED QUARTERS ADDITION 12,000
RADAR SUPPORT FACILITIES (PHASE 1) 64,200
NAVAL AIR STATION ADAK 76.200
. m
NAVAL HOSPITAL BRANCH ADAK
EMERGENCY VEHICLE GARAGE 700
NAVAL HOSPITAL BRANCH ADAK 700
NAVAL SECURITY GROUP ACTIVITY ADAK
TRANSPORTATION BUILDING 2,660
NAVAL SECURITY GROUP ACTIVITY ADAK 2, 860
-rccfflaavw 70,760
AIR FORCE
CLEAR
SOLID STATE UNINTERRUPT POWER SPT 4,000
CLEAR 4, CCO
EIELSON AFB
AIRCRAFT MAINTENANCE COMPLEX 4,700
OINIHO HALL 1 5,465
FIELSCN AFB 10,165
ELItNOORF AFB
ALTER UNACCOMP ENLISTED PERSONNEL HOUSING 6,700
TELECOMMUNICATIONS FACILITY 4,300

ELMENOORF AFB

STATE- 152

11,000



FY 1988 MILITARY CONSTRUCTION TOTAL OBLIOATIONAL AUTHORITY AS REQUESTED

ACTIVE. GUARD AND RESERVE FORCES
INSIDE THE UNITED STATES
(S THOUSANDS)
STATE/.COM®./ INSTALLAT ION
PROJECT NAME

ALASKA

AIR FORCE *
KING SALMON AFB 1

COMMUNICATIONS FACILITY
KING SALMON AFB

SHEMYA A*"j "

ACD-A.TER MECHANICAL/ELECTRICAL SUPPLY SYS
AIRCRAFT MAINTENANCE HANGAR

FIRE PROTECT ION SYSTEMS

UNACCOMPANIED ENLISTED PERSONNEL HOUSING
SHEMYA AFB

VARIOUS LOCATIONS-ALASKA

ALASKAN OTH-B ifEAL ESTATE ACQ SYSTEM
ALASKAN OTH-B TECH SUPPORT FACILITIES
VARIOUS LOCATIONS-ALASKA

mmi\|R BRORCE-

6EFENSE MEDICAL SUPPORT ACTIVITY
FORT WAINWRIGHT
TROOP MEDICAL S

FORT WAINWRIGHT

DENTAL CLINIC

IBAKMY NATIONAL GUARD
ELI
SCOUT ARMORY
ELI

JUNEAU
ARMY AVIATION OPERATING FACILITY
BOAT DOCK

JUNEAU

NOME
ARMY AVIATION OPERATING FACILITY
NOME

NUNAPITCHUK
SCOUT ARMORY
NUNAPITCHUK

TOGIAK
SCOUT ARMONY
TOGIAK

<M"ARMY NAT »mm Al Pi'APrt- — e

“AIR NATIONAL GUARD
EIELSON AFB
COMPOSITE MAINT AND SITE PREP COMPLEX
EIELSON AFB

KULIS ANOS8
ALTER HANGAR/AERIAL PORT
KULI 3 ANGB

-..A IR NATIONAL GUARD

mmFAMILY HOUSING™*”

ARMY )

FCRT WAINWRIGHT
NEW CONSTRUCTION
FCRT WAINWRIGHT
FAMILY HOUSING

1150)

= mALASKA

FAMILY MOUSING

STATE- 153

DATA AS OF OS JAN 1987

PRCJ COST TOTAL
3, 350
3, 350
9% 1400
5. 00C
1. 050
8. 900
38,350
5, 800
10,00
15,800
82,655
9, 100
9, 100
246
246
3,522
265
3, 787
4, 152
4. 152
246
246
246
15,400
15,400
950
950
16,350
(29,0001
(29,000)
272.922
(29,Cc00)
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US Army Corps
of Engineers

AlasKa District

Novomber 1986

Kiimrcr caeracrioi

fort Grtaly

M at) Dining Facility, 1 bldga.
Rooova | toplace Aabeatoe, 1 Hngr
MJ Bath* a Garage*

fort Wainwright

Utility Expanalon

Dining raclllty, 2 bldga.
Bor tacit* Hodarnliatlon

TAC Equlfnent Shop, 2 bldga.
Oilld Cat* Cantat

Inatall Hrgi Door

W ub DlvLalon Btadguartara
Brpave 3400 Area

Beplao* Btldg*

Fort Richeraon

Replace Stating Syatea, 4 bldga.
Aaplaot Hatting 8yataa, bldga. (40
toplao* Heating 9yatea, bldga. (SO
ft»plac* Control* Bollar riant

AX Varloua

Rsplaoa Tank Gauge*
Hoaa Band Dattick

tlalaon Mr roco* Baaa
Altar rail 2204

rita Protection rilghtllna
Batatdoua Hatarlal atotaga
Library

Loop Acoaaa toad

Security rerue

Elefralorf Alt Force Baae
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MEMORANDUM

to

from

Title 36

FY "84

FY "85

FY '86

FY '87
Year to
Date

0JOOU'F*. 10/t

Tom Stuart/lix--"" |
Director o
Labor Standard & Safety Division

James A. Sanwicl .
Kegional Supervising Investigator
Wage and Hour/Administrator

Enforcement Actions Taken
Prevailing Wage Resident Hire

565 239
623 751
1,239 No Law
686 No Law

State of Alaska

DATE
FILE NO

TELEPHONE NO

SUBJECT.

Projects
Monitored

4311

1,562

2,643

2,615

March 24, 1987

465-4842
FY Synopsis of Title 36

Enforcement

Payrolls Wages
Auditied Recovered

27,365 $1,231,992.40

29,968 1,001,596.48

23,014 1,259,989.98

18,150 925,191.10

Enforcement actions taken only reflect formal actions. As with any competen
enforcement effort the most substantial portion of enforcement is done
informally through direct and phone contacts of the investigators and
technicians to gain voluntary compliance hefore any formal action is taken

to obtain compliance.
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PREFACE

In May 198b, the Fourteenth Alaska Legislature amended Title 36 to establish a new
system of resident hiring preference on public funded construction projects. The law
stipulates that a resident hiring preference will trigger on whenever specific
conditions arc shown to exist. Consequently, the Comraissinner of Labor has been
instructed to collect and compile the necessary information and to report annually on
the status of employment m Alaska, the effect of nonresident employment on the
employment of residents in Alaska, and alternat ethods of increasing resident
hire.

Last year, under a special appropriation from the Ilegislature, the Department of
Labor analyzed the economic impact of nonresident employment in Alaska in 1984. This
year's publication, the first annual resident hire report prepared in compliance with
Alaska Statute 36.10.130, updates the data contained in that report and provides
additional information about the reasons employers hire nonresidents, alternative
ways of promoting resident hire, and progress toward determining which geographic
areas of the state qualify for preference under existing law.

This report is composed of five chapters and a series of appendixes that contain the
best estimates currently available of the impact of nonresidents on Alaska's economy.

Chapter | compares employment and unemployment in Alaska to the rest of the United
States.

Chapter 2 provides 1985 ata about resident and nonresident employment and
unemployment in Alaska, and the economic impact of nonresidents on

Alaska's economy.

Chapter ) provides a comparison ot how the data contained in Chapter 2 changed from
1984 to 1985.

Chapter 4 describes the process of determining whwh geographic zones qualify tor
preference under current law. This chapter explains uhv no determinations
.ite actually nmede in this year's irport and documents the efforts undervay
to provide information upon which determinations can be made.

Chapter 5 summarizes the results ot several employer surveys in an effort to explain
the reasons why employers hire nonresidents and reviews sone of the
alternative methods available toi promoting resilient hire.

Readers are urged to read the Sources and Limitations section for an explanation ot
the limitations of the data provided hi this report and to check the Glossary for
specific definitions of terms used in this report.
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Hiehllehts of the Data

-In I'M). $641 million were paid to 77,000 nonresident workers in Alaska. This
represents an increase of $14 million and t>000 employees over 1484. The
percentages, however, remained constant from 1484 to 144% with 12 percent of all
wages paid to nonresidents who constituted 23 percent of all employees. See pages 20
and 45.

-The average annual earnings of nonresidents was only 43 percent as much as the
average annual earnings of residents of Alasi'a (down from 482 in 1084). Nonresidents
did not spend as nuch time working in Alas a as residents did. Fifty-eight percent
of all residents worked during all four calendar quarters, while only 11 percent of
nonresidents worked in Alaska in all four quarters. See page 20.

-1484 and 1485 data are strikingly similar. Although nonresident employees and wages
increased in 1485 their overall impact, industry impact, and area impact changed only
slightly. See page 45.

-I’he food processing industry (of which 44i of hr firms are in seafood processing)
had the highest number of nonresident employees <11,512). rhe highest percent of
wages paid to nonresidents <542), and the highest percentage of nonresident employees
iMi/. The oil and gas industry paid the highest amount of wages to nonresidents
*$l0s million), although the construction mdustrv .is a whole paid more ($144
million). Of all the wages paid to nonresidents in Alaska hi 1445. over 21 percent
went to nonresidents who worked in construction (building construction, heavy
construction, or special trades construction) and over 15 percent went to
nonresidents who worked in oil and gas. See page 23.

- The Anchorage-MatSu Region had the Ilowest percentage of nonresident wages and
employees (102 and 212 respectively); the Southwest Region had the highest (242 and
142). The Southwest Region also contained both the best and worst (mostly the worst)
census areas in the state in terms ot the petcent ot wages paid to nonresidents and
the percentage of employees who were nonresidents. U.ule Hampton had the lowest
nonresident wages anti employees i/2 and 12 respectively'; while rhe Aleutian Islands
had the highest <412 and el2) with the Rtistol Bav Bmnngh close behind |42, and
$421. See page 24.

-In iYH$. the number of unemployed never tell below 20®!)() individuals in any month
I'i,000 in 14441. The number of employed nomesidents was always greater than 17,000
individuals in any month *In,000 hi 14$*. see page 1l

-Alaska has unique economic conditions compared to other states. In 1445, Alaska had
the fifth highest overall unemployment tale in the nation, the third highest for all
nonagncultural industries, the highest m manufacturing and government, and the
sixth highest in construction. Alaska also had one ot the highest unemployment rates
in the nation for many major occupational categories. See page 15.

-Nearly 22 percent of all regular unemployment insurance benefits paid by Alaska in
™85 were interstate payments. Ihis is the highest interstate rate in the nation;
approximately 4.$ times the national average. Seveiily-tour percent ol those
interstate payments went to nonresidents. See pages 1$ and 41.



-A'laska paid almost $32 million in tmcmplayment insurance benefits to nonresidents 11
1485, of which over $1 million was paid out of state. This represents a significant
increase over 1484 in which Alaska paid nonresidents $20 million in unemployment
insurance benefits, including $17 milium in out of state payments. See page 41.

Resident Hire Preference Detrrminatinns

In 1486, the Fourteenth Alaska Legislature passed a resident hire statute which is
complex and substantially different trom previous versions. The legislature
emphasized the needto pass a law which would withstand a test of constitutionality.
Consequently, the new statute uses a very targeted approach based on detailed
statistical information.

Before preferences can he implemented, determinations must be nmade as to which zones
qual »y for preference based on the specific criteria outlined in chapter 4. Before
anv determinations can be made, regulations nust lie approved and data compiled. As
ot early January 1487. regulations have been drafted and reviewed through the public
hearing process but not finalized. Data have beencompiled which illustrate the
overall economic condition of each zone tsee Tables 4-1 and 4-2, pages 60 and 61);
however, data about occupational suppiv and demand are not currently available in
enough detail to demonstrate that nonresident workers have displaced qualified,
available resident workers in specific occupations in specific areas ot the state.
Consequently, the Department of Labor has designed a system to collect the necessary
detail, and has begun implementation ot those procedures. The department expects to
have the detailed information needed to evaluate possible determinations for most
construction-related occupations bv Janiiarv 1488. Data bout the social and economic
impact of unemplovment are available through a variety of sources which will In
analyzed in dep-.h during 1487.

For additional information see chapter 4, beginning on page $7.

Reasons Kroployers Hire Nonresidents

Sixty percent ot employers contacted in a Department ot Labor snrvev said their
industries hir** nonresidents because available Alaskans lack required training or
experience.

Thirtv-tive percent ot employers contacted stated that their industries hire
nonresidents because there arp no Alaskans available. This reason was most commonly
cited by employers in fond processing.

Fitly percent ot employers contacted staled th.it then industries hue noinesidents
because it is company policy to transfer people within the company. This reasnu was
most commonly cited by employers in mining industries.

For additional information see chapter S, beginning on page h2.

Promoting Resident Hire

Employers commonly promote the hiting of residents by having a company resident hire

policv; advertising openings Incallv; or using local unions. Job Service offices,
loc.»l private employment agencies or universities In lind workers.



Employers felt the State could increase resident hire by promoting the issue, and
working actively to train and place resident workers.

In a survey concerning vocational education, 40 percent of respondents from the
manufacturing and wholesale trade industries felt there was not a trained Alaska
labor force available.

More than "» percent ot employers who responded to the vocational education survey
said they would prefer to hire Alaskans. Nearly 7s percent of survey respondents
indicated that they would be willing to hire an underqualltied Alaskan if the Alaskan
could be trained.

The 14H6 Alaska Hire Task Force Report presented 3s alternatives for promoting
resident hire in Alaska. The report was intended primarily for policy makers to use
as a reference nf new ideas and initiatives on resident hire.

he Department of Labor is now collecting additional data from employers relating to
the occupation and work location of their empiovees. This will allow the department
to evaluate the impact of nonresident employment by individual occupation and
specific work location. Then Alaska's policy makers can use those facts to adjust
laws, regulations, administrative procedures, and programs to comprehensively
encourage higher levels of resident employment throughout Alaska.

For additional information see chapter S. beginning on page sj.
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B Labor & Commerce Committee has considered

elating to an a%reement between the Department of Defense and the Alaska

a?artment of Labor for enforcement of the Alaskan hire requirements of sec<
078 of the 1986 Defense Appropriations Act, and subsequent acts; and urging
he congress to extend the resident hire provision through fiscal year 1588.

SCCMMEHDS::
. ] replace with
] attached amendment(s)
do pass
do not pass
[ ] no recommendation
[ ] individual recommendations
[ ] additional referral to the Committee

HIR 22

[ ] the same title
[ ] a new title

30 PTS: C ] letter of intent

CTACHKS HEW FISCAL NOTE(s):

3 fiscal impact [ ] same as previous fiscal note
zero fiscal note published
] zero with analysis [ ] same as previous zero fiscal
note published
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1JR 22

-1-



TESTIMONY NOTES 4/.10/87
HB 36

The proposed legislation mandates an appropriate premium reduction of
not less than 5% tor a driver over age* S3 who requests the reduction
and has within the previous three years completed a motor vehicle
accident prevention course approved by the Department of Public Safety

The principal issue of concern with this legislation is not whether
persons meeting the conditions in the bill should receive a credit in
their automobile insurance fur that condition, but whether the amount
of credit should he established in legislation. While such an action
would be appropriate where the state 1Is the insurer, it is subject to
question in those cases where that insurance is provided by private
insurers.

The State of Alaska has not previously mandated specific rates, rate
levels or rate values for insurance written in this state. To do so
conflicts with the insurance rate law (AS £21.39.010 et seq.) which
requires that a rate shall bhe neither excessive, inadequate, nor
untairly discriminatory. If rate reductions or changes occur due to
particular conditions, the lam now requires that the credit should
actually reflect the experience of the insurer or a group of insurers
or persons who meet the conditions for the particular credit

To the degree that a particular level ol mandated credit is incorrect,
a subsidy is created. When that occurs, the subsidized business finds
it difficult to find a standard market. Alaska expends a considerable
of lot in maintaining a markotpla* - for a vast variety of kinds of
insurance. This is complicated by the fact that Alaska represents
about 1/e7. of the Premium in the United States. To the degree that
insurers perceive that Alaska provides a favorable climate and the
opportunity for profit (real or imagined), insurers are willing to
participate? in the Alaska marketplace. When that perception changes
due to conditions wrought by regulation or legislation, insurers tena
to migrate to more profitable jurisdictions.

A rate reduction may or may not be warranted for the conditions in the
bill depending on a number of other factors that a statutorily
mandated rate would bhe unable to consider. An extreme example for
sake of illustration would be where an insurer writes only drivers
over 55 who meet the conditions set forth in the hill, and whose rates
are ad*?quate for that selection of business. In such a case, this
proposal would force the insurer to charge a rate that would be
inadequate to cover this class of insured. Further, the selection of
age 55 may be unfairly discriminatory if other age groups have a
similar experience when meeting similar conditions.

We are concerned that the very group this legislation intends to
assist, may be hurt* by its presence
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An alternative? approach* that would likely to be? less, disruptive in
terms of our efforts to promote? Alaska as a goad place for insurers to
do business mould be to mandate the rule but not the value of the rule.

AMENDMENTS

On page J., lino J1 and 12, remove the words "of not less than 5
percent”

On page 1, line 13, delete the ward "casualty™ and insert the words
“bodilv injury liability, property damage liability, and collision”



Proposed Amendments to HJR 22 am:

Page 2, line 27 after "FURTHER RESOLVED that" DELETE through

page 3, line 7 and replace with:

should a cooperative agreement be consummated, the

Alaska State Legislature directs the state Department of Labor
to

(a) assist employers and labor organizations in verifying
the residency of applicants and eligibility for preference
under sec. 8078 and subsequent acts; and

(b) certify to the Department of Defense and its
contractors the availablility or nonavailability of qualified
viorkers eligible for the resident hire provisions of sec. 8078

and subsequent acts.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

SENATE CS FOR HOUSE JOINT RESOLUTION NO. 23 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
Relating to tributyltin.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS tributyltin is one of the most toxic substances ever deliber-
ately introduced into the marine environment; and
WHEREAS tributyltin is used widely in marine bottom paints as an
antifoulant and on the nets of marine fish pens to prevent the growth of
plants, algae, and other substances on the pen mesh; and
WHEREAS an ever-increasing body of evidence indicates that tributyl-
tin-based aniifouling paints, and pens treated with tributyltin, cause sub-
stantial harm to the environment, cause deformities in oysters and other
shellfish, and are lethal to juvenile chinook salmon; and
WHEREAS tributyltin is known to be harmful in amounts exceeding five
parts per trillion; and
WHEREAS high <concentrations of tributyltin have been found in the
water of west coast marinas, ranging from 100 to 1,000 parts per trillion;
and
WHEREAS recent studies by the National Marine Fisheries Service have
found that salmon reared in sea pens treated with tributyltin absorb
tributyltin in their flesh, resulting in concentrations in the fish exceed-
ing five parts per trillion; and
WHEREAS pen-reared salmon contaminated with tributyltin and imported
into the United States or produced domestically enter the fresh, frozen,
and smoked fish markets along with wild salmon; and
WHEREAS studies have shown that exposure to tributyltin can be danger-
ous to the health of people and, therefore, human <consumption of fish

1- SCS HJR 23(L&C)



contaminated with tributyltin should be avoided;

WHEREAS cooking was found to be ineffective in destroying or removing
tributyltin from the contaminated fish; and

WHEREAS the United States Navy is considering a conversion to the wuse
of tributyltin-additive bottom paints for its fleet; and

WHEREAS tributyltin-based bottom paints have been banned or restricted
in France and Great Britain at the insistence of the fishing industry; and

WHEREAS the Environmental Protection Agency is the agency responsible
for the protection of the coastal environment in the United States; and

WHEREAS the Environmental Protection Agency has the expert staff
necessary to prepare and distribute appropriate informative materials on
the use of tributyltin and its potential adverse effects on the marine
environment; and

WHEREAS alternative antifoulant bottom paints exist and are available
to military, commercial, and recreational fleets;

BE IT RESOLVED by the Alaska State Legislature that the Food and Drug
Administration is respectfully requested to impose an immediate ban on the
importation and sale in the United States of salmon reared in tributyltin-
treated aquaculture pens; and be it

FURTHER RESOLVED that the Congress of the United States 1is respect-
fully requested to

(1) ban the use of tributyltin-based bottom paints on all mili-
tary, commercial, and recreational vessels, unless a method is developed
for the safe use of tributyltin-based bottom paint or paints containing
derivatives of organotin;

(2) require the Environmental Protection Agency to expedite its
special review of tributyltin and to expand the review to include all 20
tributyltin compounds;

(3) ban the importation and sale in the United States of salmon

SCS HIR 23(L&C) 2-



reared in tributyltin-treated aquaculture pens;

(A)  immediately direct the Environmental Protection Agency to
create and distribute to every boat owner in the United States a brochure
regarding tributyltin;

(5) establish national standards for concentrations of tributyl-
tin in salt water and fresh water;

(6) impose a levy on tributyltin producers, based on the number
of pounds of active tributyltin produced, and use the proceeds of the levy
to provide each state with money to monitor, review, and evaluate the
effects of tributyltin on the marine environment.

COPIES of this resolution shall be sent to the Honorable Ronald
Reagan, President of the United States; to the Honorable John C. Stennis,
President pro tempore of the United States Senate; to the Honorable Jim
Wright, Speaker of the United States House of Representatives; to the
Honorable Ernest F. Hollings, chairman, Senate Committee on Commerce,
Science, and Transportation; to the Honorable Patrick J. Leahy, chairman,
Senate Committee on Agriculture, Nutrition, and Forestry; to the Honorable
Walter B. Jones, chairman, House Committee on Merchant Marine and Fisher-
ies; to each member of the California, Oregon, and Washington Congressional
delegations; to Lee M. Thomas, Administrator, U.S. Environmental Protection
Agency; to Dr. Frank E. Young, Commissioner, Food and Drug Administration;
and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S.
Senators, and the Honorable Don Young, U.S. Representative, members of the

Alaska delegation in Congress.
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Senator Tim Kelly _
Chairman, Labor and Commerce Committee
P. 0. Box 21-0001

Anchorage, Alaska 99521

Re: HJR25 - Repeal of the McCarran-Ferguson Act
Dear Senator Kelly:

HJR25 was under consideration by your committee at the
end of this recent legislative session. | am writing about this
resolution, on behalf of the American Insurance Association,
which represents 171 property/casualty insurance companies in the
United States. The AIA opposes passage of HJR25. | am enclosing
a background paper which explains the McCarran-Ferguson Act. |
am also enclosing a letter from the President of the Amer*can
Insurance Association to Senator Metzenbaum explaining our posi-
tion.

The McCarran-Ferguson Act was enacted in 1945, but the
roots of state regulation of the insuance mdustrY go back to at
least 1869. The Act has a two prong effect: (1) it keeps the
regulation and taxation of the ‘insurance mdusthrﬂy. under state
control (premium tax generates over Twenty-three Million Dollars
annually for the State of Alaska), and (2{ it allows the insur-
ance industry certain limited anti-trust exemptions, especially
in rate making activity.
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. The proponents of HJR25 argue that elimination of the
anti-trust exemption will increase competition, thus, decrease
premium rates. ~ We believe this premise is 3imply wrong. The
function of rate making is to take as much actuarial information
as possible to establish an adequate premium (or rate) in order
to cover future losses. Elimination of rate making would most
profoundly affect small insurance companies who do not have
in-house actuarial departments. It would also affect larger
companies who plan on entering into a new line of insurance
business, and must rely on established rates. Finally, it would
affect joint underwriting activities to insure large projects.
Without the rating function from independent rating bureaus, the
smaller companies simply would not be able to compete. There
would be an increased concentration in the industry and competi-
tion would ||ke|Y decrease. Testimony during the House Judiciary
hearing over.w.hemllngw indicates that the insurance industry is
very competitive in Alaska.

State regulators also relK upon rate making information
to monitor premium changes by the ‘insurance companies. The
National Association of Insurance Commissioners oppose repeal of
the McCarran-Ferguson Act.  The Independent Insurance Agents and
Brokers Association and The National Conference on Insurance
Legislators, also oppose repeal.

“Rate making is the cornerstone of the insurance indus-
try, which has served the public well tor many, many years.
Repeal of the McCarran-Ferguson Mot will not increase competition
and, in fact, may have just the opposite effect. | would be
leased to supply additional background information on the
cCarran-Ferguson Act at the request of you or your staff,

Sincerely,
cc: All Members of the Senate Labor and Commerce
Committee
Senator Richard |. Eliason

Senator Rich Uehling

Senator Bettye M. Fahrenkamp

Senator Mike Szymankski
TJSI3:mb:3
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1025 Connecticut Ave.. NW,
AMERICAN INSURANCE ASSOCIATION Washington, D.C. 20036
(202) 293-3010
January 23, 1987
The Honorable Howard M. Metzenbaum
140 Senate Russell Office Building
Washington, D.C. 20510-3502
Dear Senator Metzenbaum,
L*
I am writing you because | am deeply concerned'about some of
the reasons you have advanced for repealing the McCarran-Ferguson
Act. I have read your statement introducing legislation (S 80) to

repeal the Act, and believe it contains many inaccuracies about
the insurance market. Chief among them is the contention in the
statement that repeal will promote “healthy and vigorous
competition” and "improve the availability and affordability cf
insurance." I believe that neither contention is supportable, and
I hope you will spare me a minute of your time to explain why.

The insurance industry is one of the most competitive
industries in America. There are nearly 3500 companies that sell
property and casualty insurance. Nine hundred companies operate
nationwide, and none of them has dominant market share. The
highly competitive nature of this business was recently
reconfirmed by the U.S. Department of Justice, which concluded

last April that "property and casualty insurance (companies) are
in effective competition with each other...."

e Moreover, much of this competition stems from small insurers
who are able to compete effectively only because McCarran-Ferguson
allows for state regulatory mechanisms through which industrywide
loss data can be gathered and made available to them. Without
this sharing of data, the ability of smaller companies to compete
would be greatly diminished. And even the largest companies would
have difficulty gathering sufficient data to appropriately price
certain of their insurance products. Concentration in the
industry, therefore, would undoubtedly increase.

In addition, repeal of McCarran-Ferguson would not solve
insurance availability problems. More than likely, it would
exacerbate them by placing in jeopardy actions to protect the
public which we take for granted today. Such actions include

ERARGRETSU00 ReBARRARTUT s et WMo R e ey
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January 23, 1987
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Market Assistance Plans, which help find insurance in the ﬁri.vate
market for those who are having difficulty finding it on their
own. Statistical collection mechanisms and state authorized
cooperative ratemaking systems also would be at risk.

_ Many also forget that even under McCarran-Ferguson, the
insurance industry is fully accountable for improper _
anti-competitive activity. Boycotts, intimidation and coercion
are all illegal. Moreover, all historical antitrust re(1U|rements
appl;& to the insurance mdustrg—the Sherman Act, the Clayton Act,
the RoLinson-Patman Act, and the Federal Trade Commission” Act— to
the extent that individual state laws do not already regulate the
insurance business. AddltlonaII}/, the courts have narrowly
construed McCarran-Fergzuson,_ further limiting the types of
activities that are not subject to federal antitrust examination,

~ Repeal, therefore, would result in severe marketplace turmoil,
without improving either the availability or the affordability of

insurance, and without gaining anything of value Jor antitrust
enforcement.

~ AIll Americans have a great stake in the vitality of the
insurance industry. As the debate over McCarran-Ferguson
progresses in the Senate, we at AIA would be Rleased to ?rowde.
you with whatever information you would find helpful in furthering
the discussion about the way insurance raarkets work.

Sincerely,

Robert E. Vagle
President

REV/jlh o
cc: Committee on the Judiciary



The McCarran-Ferguson Act

Proposals have been submitted in Congress to repeal or
modify the McCarran-Ferguson Act. This Act a-/es the
insurance industry certain limited exemptic from federal
antitrust laws.

However, state and federal authorities who investigated
the causes of the recent problems in insuranc«e liability
markets generally agree that the factors that precipitated
these problems had nothing to do with antitrust law
violations. Few insurance industry observers believe that
repeal or modification of the McCarran-Ferguson Act would
lead to reductions in the price of liability insurance or to
an expansion of the market where coverage has been difficult
to obtain. Repeal of the Act would, however, change the way
the insurance industry is regulated because it would create
the need for a federal regulatory system. This system would
either exist side-by-side with the current state system,
producing a dual system of regulation similar to banking
regulation, or supersede the state regulatory system and
eventually replace it. To make any judgment as to whether
this change would benefit consumers, it is important to
understand the provisions of the McCarran-Ferguson Act and

how it came to be enacted.

Key Provisions of the McCarran-Ferguson Act

Public Law 79:15, known as the McCarran-Ferguson Act



after its sponsors Sens. Patrick Anthony McCarran of Nevada
and Homer Ferguson of Michigan, was signed into law on March

9, 1945.

The McCarran-Ferguson Act was designed not to free
insurance companies from federal antitrust laws but to
ensure the preeminence of state regulation. The Act speaks
of continued state regulation and taxation of the industry
as being in "the public interest.” Tnus, no act of Congress
shoull be "construed to invalidate, 1impair, and supersede
any law enacted by any state for the purpose of regulating
the business of insurance, or which imposes a fee or tax
upon such business."™ Federal antitrust laws only would
apply "to the extent that such business is not regulated by
state law."™ The Sherman Act of 1890, the cornerstone of
U.S. antitrust law, would always apply to cases involving

boycott, coercion or intimidation.

Early Ruling Affirms Preeminence of State Regulation

State governments historically have regulated the
Alnsurance business. Although state regulation evolved
slowly, the primacy of state, as opposed to federal,
regulation was confirmed by a Supreme Court ruling in 1869,
early in the insurance industry®"s development. The
precedent-setting case, Paul vs. Virginia 75 U.S. (8 Wall.)

168 (1869) involved a Virginia statute that required



out-of-state insurance companies doing business in the state
to be licensed. Some 1insurers at this time preferred the
uniformity of federal regulation to the growing diversity of
state regulation and, to promote their cause, they argued
that their agents, specifically a Mr. Paul, should not have
to ootain a license to do business in the state of Virginia.
Only Congress hud the power to regulate interstate commerce,
they said.

The pivotal issue was whether insurance could be
considered "commerce" within the definition of the Commerce
Clause of the U.S. Constitution. The Court ruled that the
Virginia statute was not unconstititionai because 1insurance
"policies are simply contracts ... not articles of commerce
in any proper meaning of the word."

The Paul vs. Virginia ruling, which placed insurance
outside the realm of federal regulation on the basis that
the sale of insurance was not commerce, remained intact for

75 years.

Reversal of Decision Leads to McCarran-Ferguson Act

Then, in 1944, in U.S. vs. South-Eastern Underwriters
Association, 322 U.S. 533 (1944), the Supreme Court
overturned Paul vs. Virginia. The case involved an
indictment of South-Eastern Underwriters Association and its
member companies Tfor alleged violations of the Sherman
Antitrust Act. Explain -* t.ha«* the size and importance of

the insurance indust-* h*»d own immensely Ue9 when



Paul vs. Virginia was decided, the Court held that an
insurer conducting a substantial portion of its business
across state lines was indeed engaged in intersta}e
commerce. Congress had not intended to exempt insurers from
antitrust laws, the court said.

The South-Eastern Underwriters decision alarmed the
insurance industry as well as state governments. Since the
early days of insurance, both insurers and state regulators
had come to realize that some cooperation in ratemakirg was
essential to preserve the industry®s financial health.

Small companies need to participate in data-sharing programs
because they lack the resources and the broad data base
needed to predict losses and establish adequate rates. So
by 1944, setting prices in concert, within a framework of
stc. .1 regulation to prevent abuses, had become an accepted
practice.

Insurers now faced the prosFect of antitrust
prosecution for ratemaking activities. State governments
also would be affected by the South-Eastern Underwriters
decision. They stood to lose both their developing system
of state regulation and funds generated by taxes on the
insurance industry. These fears were not unfounded.
Following the Souch-Eastern underwriters ruling, some
insurers did challenge state t«*x laws in court. Thus, both
the states and insurance companies were seeking a federal
remedy to deal with the situation. Within a year after the
,outh-Eastern Underwriters Supreme Court ruling, Congress

passed the McCarran-Ferguson Act.
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Requirements For Antitrust Exemption

The McC irran-Ferguson Act established three

requirements for antitrust exemption to apply: (1) the
activity in question must fall within the business of
insurance; (2) the activity must be regulated by state law;
and (3) the activity must not involve boycott, coercion or
intimidation. These broad requirements, especially the
first one, have been the subject of much litigation.
Several cases reached the Supreme Court. The decisions in
these and other cases clarify and define the areas in which
the insurance industry has immunity from federal antitrust
laws.

1) The Business of Insurance: The meaning of the ternm
"business of insurance" is crucial in determining what
specific activities are within the scope of the McCarran
exemption. In an often-cited case, SEC vs. National
Securities, Inc. 393 U.S. 453 (1969), the Supreme Court
declared that the "business of insurance” docs not encompass
every activity that insurers engage in but revolves around
the relationship between insurance companies and their
.policyholders.

The case involved an Arizona law which gave the state ™
Insurance Director the authority to approve mergers between
insurance companies. The SEC wanted a particular merger

undone, claiming one of the companies had fraudulent*y
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obtained stockholders®™ votes. The company argued the SEC
had no jurisdiction. The Supreme Court ruled state
regulation of the relationship between an insurance company
and its stockholders was not included in the "business of
insurance."

More recent U.S. Supreme Court cases have set forth a
three-prong test for determining what constitutes the
"business of insurance" for purposes of the McCarran Act
exemption. In Group Life & Health Insurance Company vs.
Royal Drug, 440 U.S. 205 (1979), the Court focused on two
elements in determining what constitutes the "business of
insurance": (1) the spreading and underwriting of risk; and
(2) a direct connection with the contractual relationship
between the insurer and insured.

The Royal Drug action was brought by 18 independent
pharmacies against Blue Shield of Texas and three pharmacies
that had entered into agreements to keep down the price of
drugs. The Supreme Court ruled that BI”® Cross®s agreements
to fix drug prices did not involve underwriting or spreading
of risk and, therefore, did not come within the business of
.insurance.

In Union Life Insurance Company vs. Pireno, 458 U.S.
119 (1982), which involved the use of a peer review
committee to assess the necessity of treatment and the
reasonableness of medical fees submitted by claimants, the
Supreme Court added the third prong, namely, that the
anticompetitive practice must be limited to entities within

the insurance ndustry, thus narrowing the McCarran-Ferguson



exemption and opening the door for any agreement between an
insurance company and a third party outside the industry to
be scrutinized for violation of antitrust laws.

2) Regulated by State Law: While courts have tended to
narrow the scope of what is meant by the "business of
insurance" under McCarran-Ferguson, court interpretations
have been more liberal in deciding what kind of state
regulation provides immunity from federal laws. In general,
courts will not inquire into the actual effectiveness of
state laws and regulations governing the 1insurance industry.

The Supreme Court, 1in FTC vs. National Casualty Co.,
357 U.S. 560 (1958) , decided that if a state had any
appropriate legislation and authorized administrative
enforcement, it was regulating within the meaning of
McCarran-Ferguson. At issue was whether the FTC could order
insurance companies licensed in a state to stop certain
advertising practices even though the state had enacted
legislation pertaining to unfair advertising by insurers.
The court ruled the existing regulation sufficient to
trigger immunity from federal action without regard to the
effectiveness of the regulation.

The court did draw a line, however, in FTC vs.
Travelers Health Association 362 U.S. 293 (1960) when called
upon to determine whether a state"s regulation of its
domiciled companies”™ advertising activities in other states
was sufficient regulation to invoke McCarran immunity from

the FTC. In the Travelers case the FTC issued a cease and



desist order to prohibit a company licensed only in Nebraska
and Virginia from making deceptive statements 1in circulars
soliciting mail-order insurance business from customers in
other states.

The Supreme Court stated that regulation meant
regulation by the state in which the activity 1is practiced
and has its 1impact. The Court was not willing to allow the
regulatory activities of a few states to invoke McCarran
immunity for the activity in all other states.

3) Boycott, Coercion or Intimidation: As mentioned
earlier, one of the more important areas of antitrust
immunity pertains to the industry®"s practice of pooling and
sharing information on losses associated with various types
of Insurance coverages. This sharing of data enables
companies to make statistically valid predictions of future
losses, charge adequate rates and maintain realistic
reserves. The use of industry-wide data to develop advisory
rates, shared loss experience, standardized contract forms
and shared underwriting are essential elements of the
business of insurance which could run afoul of antitrust
statutes without McCarran-Ferguson immunity.

b Generally the courts have applied the boycott, coercion
or intimidation provision to three types of activities: the
exclusion of nonconforming competitors from the market,
tie-in sales, and concerted refusals to deal.

A landmark case in this area was St. Paul Fire and

Marine Insurance Co. vs. Barry 438 U.S. 541 (1978) where the



Supreme Court found certain “ypes of risk selection
practices could constitute concerted refusals to deal. The
Court also stated that victims of such practices need not be
limited to insurance entities, substantially broadening the
boycott exception. St. Paul had announced that it would not
renew medical malpractice policies covering claims occurring
during the term of a policy but reported after the policy
expired. Other companies were alleged to have refused to
write the business and Barry claimed that his allegations of
a collective effort of refusal to deal should be outside of
McCarran immunity. The Supreme Court held that the alleged
conduct of the malpractice insurers would, if proven,
constitute a boycott and the McCarran-Ferguson exemption,
therefore, did not apply.

A lower court, in Fry vs. John Hancock Mutual Life Ins.
Co., 355 F. Supp. 1151 (D.C. Tex. 1973) declined to give
tie-ins antitrust immunity. The company had been requiring
those who applied for loans to a=so purchase life insurance
from the insurer. The court ruled that federal regulation
is applicable to the sale of insurance tied in to farm
loans.

These court cases exemplify the most prevalent types of
disputes. Other cases have tended to refine these three

areas.



MEMORANDUM

TO: Senator Tim Kelly, Chairman of the Labor andCommerce
Committee
FROM: American Insurance Association, Thomas J.

(907) 586-3340
RE: HJR25-Resolution to Repeal the McCarran/Ferguson Act

DATE: February 5, 1988

The American |Insurance Association, represents over 180

property casualty insurance companies in the United States. Last
year we joined with the Alaska Independent Insurance Agents and
Brokers in opposition to HJR25. On a national level the repeal

of the McCarran/Ferguson Act is opposed by the National
Association of Insurance Commissioners, as well as virtually
every major insurance trade group. To assist the committee in
the consideration of this resolution, enclosed 1is a background
paper on the McCarran/Ferguson Act, a letter from the President
of the American Insurance Association to Senator Metzenbaum, and
some information from the |Insurance Services Office, the major
rating association in the United States.

The McCarran/Ferguson Act was enacted 1in 1945 and has a
two-prong effect:

1. It keeps the regulation and taxation of the 1insur—
ance industry under state control.

2. It allows the insurance industry certain Jlimited
anti-trust exemptions.

The exemptions are narrowly defined and apply only to
activities regulated by the state, and must involve the business
of insurance. The anti-crust exemption does not apply to any
activity involving boycott, coercion, or intimidation.

The function of rate making is to take as much actuarial
information as possible to establish an adequate premium (or

rate) in order to cover future 1losses. Arguably without the
anti-trust exemption, the vrating organizations could not give
this type of advisory rate. Repeal of the McCarran/Ferguson Act

would most profoundly effect small companies who do not have
in-house actuarial departments and must rely on advisory rates.
State regulators®™ also rely on this information to monitor rate
changes.



Memorandum to Senator Tim Kelly, Chairman
of the Labor and Commerce Committee

February 5, 1988

Page two of two

Repeal of the McCarran/Ferguson Act would not increase
either affordability or availability of 1insurance. In fact,
without the use of advisory rates, many small companies would be
unable to compete and there would likely be increased concentra—
tion. I would be pleased to supply the committee with additional
background information. The American Insurance Association urges
your vote against this resolution.

TJS/7.75
cc: Members of the Senate Labor and Commerce Committee

Enclosures:
1. Background - McCarran/Ferguson Act

2. Letter from AIA President Vagley - 1/21/88
3. Testimony from the Insurance Services Offices, |Inc.



AMERICAN INSURANCE ASSOCIATION
RECEIVED

JAN 12 198

nnrh

TESTIMONY OF MAVIS A. WALTERS
SENIOR VICE PRESIDENT
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I am Mavis A. Walters, Senior Vice President of Insurance
Services Office, Inc. | am a Fellow of the Casualty
Actuarial Society and a M ber of the American Academy of
Acturies. I am currently a Vice President of the AAA and
serve as an elected member of the Board of the Directors of

the CAS.

Insurance Services Office, Inc. (1S0) is a non-profit
corporation that gathers, stores and disseminates aggregate
statistical information to insurance regulators - as
required by law-and to insurers for their use. In
addition, 1S0 develops and assists in implementing insurance
policy coverage programs that help to define and cover the
risks faced by policyholders. 1S0O also distributes
industrywide advisory insurance rate information and, where
appropriate, files that information with state 1insurance

regulators.

No property/casualty insurer can be excluded from
participating in 1S0. Neither can an insurer be required to
join 1S0O. Those insurers that are |1S0O participants may

choose the 1SO0 products or services they wish to purchase
and do not have to adhere to the advisory insurance rates or

standardized coverage parts developed by 1SO.



From its 1inception, 1S0O has encouraged individual insurers
to make their own decisions about what insurance coverages

they will provide and what insurance rates they will use.

It is 1important to look at the role that I1SO plays 1in the
property/casualty insurance industry today, as contrasted
with insurance vrating bureaus which, in most instances,
existed as <cartels many years ago. Those bureaus were
organized along local, regional andnational lines. They
specialized in either property or casualty insurance for one
or more lines of coverage. In most states, insurers were
required by law to belong to the bureau and use the
insurance premium rates and policy Tforms published by the
bureau. An insurer had no choice. If an insurance company
was affiliated for one service offered by the bureau, it was
affiliated for all of thenm. Effectively those bureaus came

to be regarded as insurance cartels.

Those days are long gone. Indeed, the cartels had died well
before Insurance Services O0ffice was formed in 1971. Today
1SO"s rates, rules and standardized coverage parts are all
advisory; that is, 1S0O"s participating insurers have no
obligation to 1SO or to each other to use them. Indeed,
1ISO"s non-adherence policy 1is explicitly stated 1in its
certificate of incorporation and by-laws. ISO"s essential
task 1is the development and dissemination of information

that will assist participating insurers in making informed,



intelligent and independent decisions regarding the

coverages they provide and the pricing decisions they make.

Because everything about insurance 1is prospective - the
promise to pay 1in the future should in some event occur -
the cost of the insurance product 1is not known when the
policy is sold, but rather must be predicted based, in part,
upon past loss experience. Their estimates of future losses
are based on historical data gathered from insurance
policies written 1in the past and from the claims paid or

incurred on those policies.

Central to the process of insurance ratemaking 1is the
availability of a reliable data base which provides
information about losses paid or incurred on similar types
of dinsurance coverages. As with all forms of statistical
analysis, the Jlarger and more <consistent the statistical
samples, the greater the probability that the predictions
based on it are accurate. This "law of large numbers"™ means
that, with a broad aggregate data base of loss experience,
the analysis and prediction of expected losses should be -

and usually are - more reliable.

The more data collected and pooled to develop benchmark

statistics, the more accurate the prediction by insurers of



their future losses. This reduces the size of the
contingency margin needed in insurers” rates to account far
a possible error in predicting Ffuture losses and other

costs.

In summary, the wunique nature of the 1insurance product
requires the pooling of data. ISO maintains such a data
base. The actuarial analysis of such a data base and the
development of standardized coverage parts which allow the
creation of that data base are also critical elements in

enhancing competition.

ISO standardized coverage parts provide benchmarks without
which it would be very difficult for insurance consumers and
government to make meaningful price and coverage comparisons
among 1insurers. Standardized coverage parts provide a base
from which insurers and producers can depart, tailoring

endorsements to insure unique risks or target markets.

If standardized coverages did not exist, consumers would be
confronted with an unintelligible array of different
insurance forms. Standard coverage parts permit comparison
shopping by consumers without the added confusion of

incomparable coverage provisions.



Insureds benefit from the clarity that the standard
benchmark coverage language achieves. Standardized,
readable language helps the parties to the insurance
contract have a similar understanding of the coverage
purchased. The purchaser can shop for the best buy with
confidence, knowing that a standard minimum level of

coverage is offered by almost all insurers.

Standard" coverage parts do not mean 1identical coverages

that cannot be customized to meet the individual
policyholder®s needs. For example, 1SO maintains five basic
coverage parts, 73 countrywide endorsements, and 118

state-specific endorsements for the Homeowners line alone.
With this variety of standard coverage parts, 1insurers can
write Homeowners insurance for an apartment renter in
Brooklyn who owns a large collection of art, a condo owner
in Duluth who has installed a sauna and burglar alarm and
wants high levels of Iliability coverage, or a homeowner in
Palo Alto who has a swimming pool and tennis courts - all

using IS0 coverage parts.

In the commercial 1lines of insurance, the availability of
cuch standardized coverage parts is even more critical than
in the personal lines. Commercial 1insureds are far more
heterogeneous, vrequiring coverage flexibility to allow an

insurer to write a policy reflecting the individual



insured®"s risks. Given this need to package various
commerce al property and liability coverages in a variety of
ways, the need for a selection of standardized <coverage
parts becomes critical. As a result, for the Commercial
General Liability Iline of insurance 1S0 maintains 11 basic
standardized <coverage parts, 147 countrywide endorsements
and more than 100 additional endorsements geared to specific

states.

Unless data - particularly loss experience data - is
collected and arrayed in some reasonably common format based
on comparable provisions of coverage, it cannot be pooled or

aggregated in any meaningful way.

Mountains of unrelated data are meaningless. Standardized
coverage parts permit the collection of comparable
statistics. This provides for a more st-ble and reliable
data base and facilitates analysis, including the more

accurate forecasting of future costs for ratemaking.

Forecasting credible insurance rates requires that actuaries
develop meaningful classifications, gather reliable data for
each of those classes (groupings of risks with similar loss
characteristics), and monitor the relationship of loss
experience from <class to <class to determine that the
relationship 1is fair and reasonable. Standardized coverage

parts greatly assist in the collection of an accurate data



base for risk classes and therefore assist in the actuarial

forecasting of insurer loss experience.

Data quality work performed by 1S0 and its participating
insurers is not an academic exercise. It is in the
insurer®s own best interests to make certain that the data
reported to 1SO is accurate, because this data serves as the

basis on which insurers can make informed pricing decisions.

For most 1insurers, raw data for most lines of business and
most states isn"t enough. ITf no advisory benchmark rate or
prospective loss cost projections/reflecting both industry
experience and the actuarial forecasting of that experience
were available, the result would be less competition and
higher prices in the marketplace. Many small and
medium-sized 1insurers would ultimately be forced out of
markets where they do not have a significant market share of
the business. Even large well established insurance
companies would be inhibited from entry 1into new geographic

areas or lines or insurance.

Historical data can provide a good picture of past costs but
give little information about future costs without
additional analysis, including the wuse of professional

judgement.



Developing meaningful pricing information from an aggregate
data base involves not only actuarial formulas, but also the
research skills and expertise to apply proper judgment.
Data in the fine detail necessary for pricing a policy for a
particular type of risk within a specific geographic
territory can fluctuate greatly for even the largest
insurer. Actuarial analysis-loss development, trending,
etc. of a pooled data base permits the estimation of
underlying costs 1in spite of the random fluctuations that
can appear in actual insurance Jlosses. The more credible

loss costs can then be projected into the future.

Only a few insurers enjoy a market share Jlarge enough to
permit them to develop rates based solely on their own 1loss

experience and actuarial analysis.

In addition to a fragmented market, the type of risks
insured by commercial 1insurers are not homogeneous, for
there 1i1s an extraordinary variety of disparace risks in
commercial insurance. An insurer with 5% of the overall
market will 1likely be writing policies for many different
kinds of businesses. Commercial general liability
insurance, for example, can be provided for more than 1,000
distinct classes. These classes range from hardware scores

to schools to hotels to coal mines.



Competition is so significant, market share so fragmented
among the companies writing commercial insurance, and
commercial risks so disparate that probably no insurer in
business today could, price 1its product credibly without
access to aggregate industry experience. Small market
shares do not give individual companies enough statistical
experience to generate credible statistical samples for
specific risk classifications or the resources to employ
large actuarial staffs. Therefore, the need for a large
data base of experience for actuarial forecasting of

industrywide loss costs ir even h.ore critical.

ISO promotes price competition among insurers and focuses on
developing information to assist participating 1insurers 1in
making their own informed, intelligent and independent
decisions about the insurance vrates they wuse. Insurers
regularly depart from 1S0 ™% advisory rates 1in keeping with

their individual corporate objectives and strategies.

By improving insurer"s ability to forecast the true costs of
their products mere accurately, and by introducing economies
cf scale in the development of coverage parts and actuarial
forecasting, 1S0O confers benefits to the 1insurance-buying
public through Jlower <casts, greater competition and more

product 1innovation.

10
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legislation,
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Page 2
Senate Labor & Commerce Committee
February 5, 1988

alter the primacy of state regulatory authority over the
industry. Two, 1is the assertion that the repeal of the
antitrust exemption will restrict information pooling that
assists the industry in accurately estimating how much they
are likely to pay out in the future. Again, this 1is not so.
HIJR 25 specifically recognizes the need for the industry to
pool and analyze the past claims they have paid; the more
claims they can analyze, the more accurate their estimates of
future payouts will be.

I was asked by the Citizens Coalition for Tort Reform to
introduce this resolution. The Coalition has reviewed this
issue closely and determined that it is in the consumers®™ best
interests to repeal this special privilege to the insurance
industry. The Coalition has found that there is strong
bipartisan support to amend the McCarran-Ferguson Act and that
the position of the insurance industry to retain this
exemption is not logical or in the best interests of the
consumer.

Thank you.



Representative Jim Zawacki
February 5, 1988

The following is SUPPORT for amending the McCarran-Ferguson
Act. The documentation 1is in your file. The pertinent
information is highlighted from each report for your review.

Citizens Coalition for Tort Refornm

Discussion Draft - McCarran-Ferguson Act Amendment,
Senator Howard Metzenbaum

S.80, Congressional Record, Senator Metzenbaum,
January 6, 1987

Federal Trade Commission, Daniel Oliver, Chairman
February 18, 1987

National Association of Attorney Generals

National Conference of State Legislatures

National Insurance Consumer Organization
U.S. Presidents:

-the Ford Administration exhaustively studied the
insurance industry and concluded that price
competition in the 1insurance industry, without
McCarran Act antitrust protection, would be in
the public interest.

-similarly, President Carter » National Commission
for the Reform of Antitrust Laws and Procedures,
composed of the nation"s leading antitrust experts,
concluded 18-2 that McCarran-Ferguson®s broad
antitrust immunity should be repealed.

-the Reagan Administration supports repeal of the
broad McCarran-Ferguson antitrust exemption, as
Federal Trade Commission Chairman Dan Oliver
recently testified before the Senate Commerce
Committee in February 1987.
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Introduced: 5/15/87 5-0861B
Referred: Rules

Original sponsors: Zawacki, Navarre,
Cruenberg, et al.

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE JOINT RESOLUTION NO. 25 (Judiciary)
IN THE LEGISLATIVE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
Relating to federal regulation of the
insurance industry.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the McCarran-Ferguson Act, enacted in 1945, exempts the insur-
ance industry from federal antitrust laws and allows insurance companies to
fix prices; and

WHEREAS this antitrust exemption results in fixed rates for many types
of insurance; and

WHEREAS repeal of the exemption from antitrust regulation would still
allow the insurance industry to exchange past cost data and allow accurate
forecasting of future claims; and

WHEREAS, oven if the exemption were repealed, the individual states
would continue to be able to regulate insurance rates and competition and
could continue to allow anticom petitive activity by insurance companies as
an expressed state policy; and

WHEREAS both the National Conference of State Legislatures and the
N ational Association of Attorneys General have passed resolutions calling
for repeal of the insurance industry exemption from antitrust laws; and

WHEREAS a significant portion of the insurance industry has indicated
support for changes in the immunity granted by the McCarran-Ferguson Act;

BE IT RESOLVED by the Alaska State Legislature that the United States
Congress is respectfully requested to amend the McCarran-Ferguson Act in
order to subject the insurance industry to antitrust regulation.

COPIES of this resolution shall be sent to the Honorable Ronald

Reagan, President of the United States; the Honorable Ceorge Bush, Vice~*

HJR0253 -1* CSHIR 25(Jud)



President of the United States and President of the U.S. Senate; the Honor-
able Joseph R. Biden, Jr., chairman of the U.S. Senate Committee on the
Judiciary; the Honorable Jim Wright, Speaker of the U.S. House of Represen-
tatives; the Honorable Peter W. Rodino, Jr., chairman of the U.S. House of
Representatives Committee on the Judiciary and the Subcommittee of the
Judiciary on Monopolies and Commercial Law; and to the Honorable Ted
Stevens and the Honorable Frank Murkowski, U.S. Senators, and the Honorable
Don Young, U.S. Representative, members of the Alaska delegation in Con-

grcss.

CSHIR 25(Jud) -2- HJR025B
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CITIZENS COALITION FOR TORT REFORM
907-561-6250

March 24, 1987

Representative Jim ZawacKki
PO Box V
Juneau, Alaska 99811

Representative Zawacki,

This is to confirm our request that you cause to have introduced a
House Joint Resolution in support of efforts by Congress to amend
the McCarran-Ferguson Act, which exempts the 1insurance industry
from federal antitrust laws.

As we have discussed not only have the past three Presidents of the
United States supported such amendments, but a host of national
organizations have recently passed vresolutions supporting this
action. The National Conference of State legislatures and the
National Association of Attorneys General are just two examples of
national groups that support amendment of the law.

Two concerns have been raised by the insurance industry that must
be addressed in the body of a resolution.

1. Individual states must be able to continue their regulatory
role of the industry.

2. The 1insurance industry must still be allowed to exchange past
cost data and allow accurate forecasting of future claims.

Additional informationeon the efforts in Washington, D.C. will be
forwarded to you upon receipt, including a new Senate bill that
specifies the amendments, that is now in Tfinal draft.

We believe the insurance industry, except for the two exceptions we
have noted, should be subject to the same laws as other businesses.
We believe the 1insurance consumer and all <consumers will benefit

from this action and that there will be greater competition 1in the
industry.

»rts in this area of reform.

P.O. Box 201668 * Anchorage, Alaska 99520
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Citizens Coalition for Tort Reform

. Weekly Update
April 10, 1987 \\

RESOLUTION CALLS FOR AMENDMENTS TO FEDERAL ANTITRUST LAW
HOUSE JOINT RESOLUTION 25

Bipartisan group sponsors reform of federal regulation of insurance
Industry

HJR 25 was introduced by a bipartisan group of House members
concerned with insurance reform. Representatives Zawacki, Navarre,
Gruenberg, Martin, Shultz and Taylor introduced HIJR 25 at the
request of the Coalition.

The intent of HIR 25 is to support efforts in Congress to amend the
HcCarran-Ferguson Act (19*15) which exempts the insurance industry
from federal antitrust law3.

Two objections have been raised by the insurance industry to thi3
Joint Resolution, they are:

1. Support of HIR 25 to repeal or amend the McCarran-Ferguson
Act would remove or subordinate the primacy of 3tates regulatory
roll over the insurance industry.

Not so. HIR 25 has been specifically drafted to address this

concern. Already the Senate Antitrust Committee in Washington,
D.C. has made it clear that there 13 no intent to alter the primacy
of state regulatory authority over the industry. Senator Howard

Metzenbaum, the original sponsor of the federal legislation has
testified that hi3 intent wa3 not to alter state regulatory primacy
and has asked the committee to adjust the original bill to ensure
that this is clear. Support for HJR 25 does not alter the primacy
of atate regulatory authority.

2. Repeal of -the antitrust exemption will restrict
information pooling that a33ists the industry in accurately
estimating how much they are likely to pay out in the future.

Again, Not so. HIR 25 specifically recognizes the need for
the industry to pool andanalyze the past claims they have paid -
the more claims they can analyze the more accurate their estimates
of future payouts will be.

Why is the Coalition calling for repeal of the antitrust exemption
and support of House Joint Resolution 25?

Last year, during debate on tort reform leKI3lation, the issue of
the McCarran-Ferguson exemption from antitrust was raised by the

opposition. The Coalition has reviewed this issue closely and
determined that it is in the consumers best interest to repeal this
special privilege to the Insurance industry. The Coalition found

strong bipartisan support for amendment to the McCarran-Ferguson
act and that the position of the insurance industry to retain this
exemption was not logical or in the best interests of the consumer.

The Coalition has extensive materials in support of and in
opposition to the proposed amendment of the MelJarran-Ferguson Act.
This information, including copies of resolutions by the NFIB, The
N ational Conference of State Legislatures, The National Association
of Attorneys General and statements by the Chairman of the Federal
Trade Commission, is available upon request. Ji'ft 'e'11 the
Executive Director at 1C1-6250.

907-561-6250
Pn Rnr 9f)WM . Aln.I* oowRr
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100th CONGRESS

1st Session S.

IN THE SENATE OF THE UNITED STATES

Nr. Metzenbaum introduced the following bill? which was read

twice and referred to the Committee on the Judiciary

A EILL



To amend the McCarran-Ferguson Act to limit the federal
antitrust exemption of the business of insurance, to reaffirm
the continued state regulation of the business of insurance,

for other purposes.

Be it enacted by the Senate and House of Representatives

the United States of America in Congress assembled, That this

and

of

Act may be cited as the "lInsurance Competition Improvement Act

of 1987".

FINDINGS AND DECLARATION OF PURPOSE

Sec. 2.(a". The Congress finds and declares that--

(1) the continued regulation and taxation by
the several States of the business of insurance is in the

public interest; and

(2) the Federal antitrust laws comprise an
essential component of congressional policy in favor of
competition and consumer protection, and the current broad
exemption from the antitrust laws afforded the insurance
industry has weakened competition and adversely affected

consumers of 1insurance.



() . It is the purpose of this Act to promote price
competition among insurers by modifying the current antitrust

exemption of the business of insurance.

AMENDMENTS TO THE MCCARRAN-FERGUSON ACT

Sec. 3 (@) Section 1 of the Act entitled "An Act to express
the intent of the Congress with reference to the regulation of
the business of insurance"”, approved March 9, 1945 (15 U.S.C.
1011; known as the McCarran-Ferguson Act), 1is amended by
striking out the period and inserting in lieu thereof the
following: "; but that a continued broad exemption of the
business of insurance from the federal antitrust laws 1is not 1in

the public interest.".

(b) Section 2 of that Act (15 U.S.C.1012 (b)), is
amended by striking out all after "insurance" the second place

it appears and inserting in lieu thereof a period.

(c) Section 3 of that Act (15 U.S.C. 1013) is

repealedand amenoed to read as follows:

"Section 3. (a) Except as provided in subsections (b) and
(c), the antitrust laws shall apply to the business of insurance

or to acts in the conduct of such business.



"(b)(I)The antitrust laws shall not be construed
to prohibit any agreement, understanding, or concert of accion
between or among insurers, any insurance advisory organizations
or their members, any individual insurers or any other persons

that is limited to:

"(A) Collecting, compiling and
disseminating statistical data on past losses incurred by
insureds from insurers or any other source, provided that such
information is made available to an appropriate state regulatory

agency;

"(E) Preparing and Ffiling policy ferns and
endorsements, provided that no individual 1insurer shall agree
with any other insurer or with an insurance advisory
organization to refrain from using any other forms, and provided
further that r i forms or endorsements tnat contain rate-related
terms or conditions may be subject to an agreement or
understanding between or among individual insurers or Die
members of an insurance advisory organization unless such forms
are approved by and subject to the active supervision of an

appropriate state regulatory agency.

"1C) Conducting research ana on-the-site
inspections 1in order to prepare classifications of public fiic

defenses.



"(D) Collecting, compiling and
distributing information relating to fraudulent claims and other
fraudulent practices, provided that the dissemination of such
information is subject to the approval and active supervision of

ar appropriate state regulatory agency.

"(2) The antitrust laws shall be construed to
prohibit any association or other combination of insurers or any
insurance advisory organization from recommending, preparing,
establishing or distributing any material that contains
recommended premium or final rates, or procedures, formulae,
guidelines, or schedules for the calculation of premium or final
rates, including without limitation loss development factois,
claim trending factors, claim adjustment expense factors, profit
allowances, or other actuarial components (excepting reported
losses are units of exposure to risk) used 1in the calculation of

insurance rates;

"(c) Nothing in this Act 01 any state law shall
render the antitrust laws 1inapplicable to any agreement to
boycott, coerce, or intimidate, or to any act of boycott,

coercion, or intimidation.

"() Insurers anu other persons participating in

joint underwriting, pools, or residual market mechanisms may, Iir.



connection with such activity, act 1in cooperation with each
other in the making of rates, rating systems, policy forms,
underwriting rules, surveys, 1inspections, and investigations,
the joint underwriting, pools, or residual market mechanism 1is
required by law or 1is approved by and subject to the active

supervision of an appropriate state regulatory agency.

"(e) Nothing in this Act shall be construed to
prohibit any State from establishing or approving a residual

market mechanism.

"(f) As used in this section, the terns-

(1) r"advisory organization®™ means any
organization which 1is comprised of, or is controlled by, one c
more insurers anc which prepares policy forms and endorsements
for use Ly its members or subscribers, compiles and promulgate
insurance-related statistical data, prepares and revises
insurance rating plans and classification systems, ana provide

assistance in the preparation of insurance rates;

(2) "rntitrust laws® means the Sherman Act
(15 U.S.C. 1 et seq.), the Ciaytor. Act (15 U.S.C. 12 et seq.),

and the Federal Tr ide Commission Act (15 U.S.C.41 el seq.;;



3) "loss development®™ means
to reflect the amount an insurer will eventually pay out on
policies in effect for a given year derived by multiplying the
amount that has actually been paid out over a certain period of
time for claims covered by a class of policies by a factor based
on the pattern of payouts over time for settlements on prior

years" policies;

(4; “"claim trending" means any prccedure for
adjusting the claims rate to reflect changes ir. che rate of

claims pei unit of exposure or per unit of insure ce;

(5) "claims adjustment expense®" means the
amount of any rate attributable to (i) acquisition, field
supervision, and collection expenses, (ii) general expenses, and

(ii1) taxes, licenses arc fees;

(6) T"resicual market mechanism®™ means an
arrangement, either voluntary or mandated by lav;, involving
participation by insurers in the equitable apportionment among
them of 1insurance which may be afforded applicants whc are

unable to obtain 1insurance through ordinary methods.

(7) T"joint underwriting means a voluntary
arrangement established on an au ntsc basis to provide 1insurance

coverage for a commercial individually rateu risk under which

an



two or more 1insurers contract with the insured at a price and
under policy terms agreed upon between the insurers, or

negotiated between the underwriter and the insured;

(38) "pool®™ means a voluntary

other than a residual market mechanism, established on an
ongoing basis, under which two or more insurers participate in
the sharing of risks on a predetermined basis by means of an

association, syndicate, or other pooling agreement

() final rate®

means

Sec. 4. (@) This Act "nu the amendments made by this Act shall

beccme effective one year after tne date of enactment.

(b) in any act. jn brouc> t under the provisions of the
antitrust laws alleging a violation of those laws for conduct
that would have otherwise been lawful pursuant to the provisions
or the McCarran-Ferguscr Act, no award of treble damages or
criminal penalties shall be awarded against any such person for
conduct by such person occurinv. v.ithixi two years after the date

of enactment of this Act.

(c) During the two year period referred to in subsection

(b), no relief -nail be granted against any person in an action

a



