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g l a s r t t a  & t a t c  l e g i s l a t u r e FAIRBANKS

REPRESENTATIVE
MARK BOYER

HOUSE FINANCE COMMITTEE

£)ousc of ftcprcscntatibcs

MEMORANDUM

1098 LAKEVIEW TERRACE 
FAIRBANKS. ALASKA 99701 

(907) 456-6473

JUNEAU

P.O. BOX V 
STATE CAPITOL 

JUNEAU, ALASKA 99811 
(907) 46"-3466

T O :  S e n a t o r  T i m  K e l l y ,  C h a i r
S e n a t e  L a b o r  a n d  C o m m e r c e  foftiyfp’ t t e e

FROM :  R e p r e s e n t a t i v e  M a r k  B o y e

S U B J E C T :  H o u s e  J o . ' . n t  R e s o l u t i o n  2 2  am ,  r e l a t i n g  t o  r e s i d e n t  
h i r e  o n  d e f e n s e  p r o j e c t s

D A TE :  A p r i l  2 ,  1 9 8 7

A t t a c h e d  i s  i n f o r m a t i o n  o n  H o u s e  J o i n t  R e s o l u t i o n  2 2  am ,  
r e l a t i n g  t o  a n  a g r e e m e n t  b e t w e e n  t h e  D e p a r t m e n t  o f  D e f e n s e  a n d  
t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  f o r  e n f o r c e m e n t  o f  t h e  A l a s k a n  
h i r e  r e q u i r e m e n t s  o f  s e c .  8 0 7 8  o f  t h e  1 9 8 6  D e f e n s e  
A p p r o p r i a t i o n s  A c t ,  a n d  s u b s e q u e n t  a c t s ;  a n d  u r g i n g  t h e  
C o r g r e s s  t o  e x t e n d  t h e  r e s i d e n t  h i r e  p r o v i s i o n  t h r o u g h  f i s c a l  
y e a r  1 9 8 0 .

H J R  2 2  p a s s e d  t h e  H o u s e  u n a n i m o u s l y  o n  M a r c h  3 0 .  T i m e l y  
c o n s i d e r a t i o n  b y  y o u r  c o m m i t t e e  w o u l d  b e  g r e a t l y  a p p r e c i a t e d .  
I f  y o u  o r  y o u r  s t a f f  s h o u l d  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h e  
r e s o l u t i o n ,  p l e a s e  c o n t a c t  me o r  my  a i d e ,  E d  F l a n a g a n .  I  l o o k  
f o r w a r d  t o  p r e s e n t i n g  t h e  r e s o l u t i o n  t o  t h e  S e n a t e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e .
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MEMORANDUM

TO S e n a t o r  T i m  K e l l y ,  C h a i r
S e n a t e  L a b o r  a n d  C o m m e r c  t t e e
C o m m i t t e e  M e m b e r s

FROM: R e p r e s e n t a t i v e  M a r k  B o y e r

S U B J E C T :  H o u s e  J o j . n t  R e s o l u t i o n  2 2

DATE A p r i l  2 ,  1 9 8 7

M i l i t a r y  c o n s t r u c t i o n  h a s  p l a y e d  a  m a j o r  r o l e  i n  t h e  
A l a s k a n  e c o n o m y  t o r  d e c a d e s ,  a n d  t h e  a n t i c i p a t e d  D e p a r t m e n t  o f  
D e f e n s e  c o n s t r u c t i o n  s c h e d u l e  f o r  t h e  n e x t  t w o  y e a r s  w i l l  
r i v a l  t h a t  o f  a n y  o t h e r  t i m e  i n  t h e  s t a t e ’ s  h i s t o r y .  T h e  
e c o n o m i c  d o w n t u r n  c a u s e d  b y  t h e  d r a m a t i c  d r o p  i n  o i l  p r i c e s  
a n d  t h e  r e s u l t a n t  d e c l i n e  i n  s t a t e  r e v e n u e s  w i l l  i n c r e a s e  c h e  
s i g n i f i c a n c e  o f  m i l i t a r y  c o n s t r u c t i o n  a c t i v i t y  i n  t h e  e c o n o m y ,  
g i v i n g  i t  a  p r o m i n e n c e  i t  h a s  n o t  h a d  s i n c e  t h e  c o n s t r u c t i o n  
o f  t h e  DEW L i n e  i n  t h e  F i f t i e s .

P r e p a r a t i o n s  f o r  d e p l o y m e n t  o f  t h e  6 t h  L i g h t  I n f a n t r y  
D i v i s i o n  a t  F o r t  W a i n w r i g h t  a n d  F o r t  R i c h a r d s o n  w i l l  i n v o l v e  
c o n t r a c t s  f o r  c o n s t r u c t i o n ,  m a i n t e n a n c e  a n d  r e p a i r  e s t i m a t e d  
a t  $ 1 3 4  m i l l i o n  i n  FY  8 7  a l o n e .  T h e  FY  8 8  p l a n  f o r  m i l i t a r y  
c o n s c r u c t i o n  i n  A l a s k a  i n c l u d e s  $ 8 0  m i l l i o n  f o r  t h e  n a v a l  
f a c i l i t y  a t  A d a k ,  $ 3 8  m i l l i o n  f o r  S h e m y a  A i r  F o r c e  B a s e ,  a n d  
$ 1 0 0  m i l l i o n  f o r  F o r t  W a i n w r i g h t .  A m a j o r  u p g r a d e  o f  t h e  DEW 
L i n e ,  i n c l u d i n g  c o n s t r u c t i o n  o f  t w o  n e w  s i t e s ,  a n d  t h e  
c o n s t r u c t i o n  o f  t h e  B a c k s c a t t e r  o v e r - t h e - h  - ' i z o n  r a d a r  s y s t e m  
i n  t h e  T o k  a n d  G l e n a l l e n  a r e a s  w i l l  r e q u i r e  h u n d r e d s  o f  
m i l l i o n s  o f  d o l l a r s  i n  a d d i t i o n a l  m i l i t a r y  e x p e n d i t u r e  i n  t h e  
n e x t  f e w  y e a r s .  T h e  m i l l i o n s  w h i c h  a r e  p a i d  i n  w a g e s  o n  t h e s e  
p r o j e c t s  c a n  g i v e  o u r  s a g g i n g  e c o n o m y  a  m u c h  n e e d e d  b o o s t ,  i f  
t h e  w o r k e r s  e m p l o y e d  a r e  A l a s k a n s .

R e c e n t  f i g u r e s  r e l e a s e d  b y  t h e  D e p a r t m e n t  o f  L a b o r  w o u l d  
i n d i c a t e  t h a t  t h i s  m i g h t  n o t  b e  t h e  c a s e .  I n  1 9 8 5 ,  7 7 , 0 0 0  
n o n - r e s i d e n t  w o r k e r s  e a r n e d  $ 6 9 1  m i l l i o n  i n  A l a s k a ,  a t  a  t i m e  
w h e n  m a n y  o f  o u r  ow n  w o r k e r s  w e r e  l o s i n g  t h e i r  h o m e s  a n d  
l e a v i n g  t h e  s t a t e  t o  f i n d  w o r k .  F o r t u n a t e l y ,  r e c e n t  f e d e r a l



l e g i s l a t i o n  m a y  o f f e r  a  s o l u t i o n  t o  t h e  p r o b l e m  o f  
n o n - r e s i d e n t  w o r k e r s  d i s p l a c i n g  A l a s k a n s  f r o m  c o n s t r u c t i o n  
j o b s  o n  m i l i t a r y  p r o j e c t s .

S e c t i o n  8 0 7 8  o f  t h e  1 9 8 6  D e f e n s e  A p p r o p r i a t i o n s  A c t ,  
e n a c t e d  o n  D e c e m b e r  2 3 ,  1 9 8 5 ,  r e q u i r e s  t h a t  w h e n e v e r  t h e  
u n e m p l o y m e n t  r a t e  i n  A l a s k a  o r  H a w a i i  e x c e e d s  t h e  n a t i o n a l  
a v e r a g e  a s  d e t e r m i n e d  b y  t h e  S e c r e t a r y  o f  L a b o r ,  e m p l o y m e n t  o n  
s e r v i c e  a n d  c o n s t r u c t i o n  c o n t r a c t s  a w a r d e d  i n  F Y  8 6  w i l l  b e  
r e s t r i c t e d  t o  r e s i d e n t s  o f  t h e  s t a t e .  S u b p a r t  2 2 . 7 2  o f  t h e  
D e f e n s e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  S u p p l e m e n t  w a s  a p p r o v e d  
f o r  p u b l i c a t i o n  i n  t h e  F e d e r a l  R e g i s t e r  o n  J a n u a r y  2 4 ,  1 9 8 6 .  
I t  d e t a i l s  t h e  p r e f e r e n t i a l  h i r e  p r o v i s i o n  o f  S e c t i o n  8 0 7 8 ,  
a n d  a d d s  a  n e w  c l a u s e  f o r  i n c l u s i o n  i n  b i d  d o c u m e n t s  a n d  
c o n t r a c t s  ( 5 2 . 2 2 2 - 7 0 0 2  " R e s t r i c t i o n s  o n  E m p l o y m e n t  o f  
P e r s o n n e l " ) .

O u r  c o n g r e s s i o n a l  d e l e g a t i o n  w a s  a b l e  t o  h a v e  t h e  
r e s i d e n t  h i r e  p r o v i s i o n s  i n c l u d e d  i n  t h e  F Y  8 7  A p p r o p r i a t i o n s  
A c t  ( S e c t i o n  9 0 6 9 )  a n d  w i l l  a t t e m p t  t o  e x t e n d  i t  t h r o u g h  FY  8 8  
a s  w e l l .  T h e  8 0 7 8  a n d  9 0 6 9  r e s i d e n t  h i r e  r e s t r i c t i o n s  r e m a i n  
i n  e f f e c t  w i t h  a n  a p p r o p r i a t i o n  f o r  t h e  l i f e  o f  t h e  p r o j e c t .  
G i v e n  t h e  l a r g e  a m o u n t  o f  d e f e n s e  s p e n d i n g  i n  A l a s k a  d u r i n g  
t h e  a f f e c t e d  f i s c a l  y e a r s ,  t h e  r e s i d e n t  p r e f e r e n c e  p r o v i s i o n s  
c o u l d  h a v e  a  l a s t i n g  p o s i t i v e  i m p a c t  o n  e m p l o y m e n t  i n  t h e  
s t a t e ,  a t  a  t i m e  w h e n  i t  i s  m o s t  n e e d e d ,  d u e  t o  s e v e r e l y  
r e d u c e d  s t a t e  c a p i t a l  e x p e n d i t u r e .

A n y  r e s i d e n t  h i r e  l a w  i s  o n l y  a s  g o o d  a s  t h e  m e a n s  
p r o v i d e d  f o r  i t s  e n f o r c e m e n t .  W i t h o u t  a d d i t i o n a l  c o m p l i a n c e  
p e r s o n n e l  t h e  C o r p s  o f  E n g i n e e r s  c a n  n o t  b e  e x p e c t e d  t o  
e n f o r c e  t h e  r e s i d e n t  h i r e  p r o v i s i o n s ,  a n d  e v e n  i f  a d d i t i o n a l  
p e r s o n n e l  w e r e  p r o v i d e d ,  i t  i s  p r o b a b l e  t h a t  c o m p l i a n c e  w i t h  
8 0 7 8  a n d  9 0 6 9  w o u l d  b e  m i n i m a l  a t  b e s t .  U n l i k e  o u r  s t a t e  
g o v e r n m e n t ,  w h i c h  d i v i d e s  t h e  d u t i e s  o f  b u i l d i n g  f a c i l i t i e s  
a n d  e n f o r c i n q  l a b o r  l a w s  a s s o c i a t e d  w i t h  t h e i r  c o n s t r u c t i o n  
b e t w e e n  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n /  P u b l i c  F a c i l i t i e s  
a n d  t h e  D e p a r t m e n t  o f  L a b o r ,  t h e  f e d e r a l  g o v e r n m e n t  l e a v e s  
l a b o r  l a w  e n f o r c e m e n t  t o  t h e  c o n t r a c t i n g  a g e n c y  o v e r s e e i n g  t h e  
c o n s t r u c t i o n  o f  a  p r o j e c t .  T h i s  c r e a t e s  a  b u i l t - i n  c o n f l i c t  
o f  i n t e r e s t ,  a n d  t h e  p r i m a r y  m i s s i o n  o f  t h e  c o n s t r u c t i o n  
e n t i t y  w i l l  i n v a r i a b l y  p r e v a i l .  B a c o n - D a v i s  c o m p l i a n c e  
m o n i t o r i n g  o n  F o r t  W a i n w r i g h t  a n d  E i e l s o n  h a s  b e e n  w o e f u l l y  
i n a d e q u a t e  s i n c e  t h e  s t a r t  o f  t h e  E i e l s o n  b u i l d - u p  i n  1 9 8 2 ,  
a n d  C o r p s  o f  E n g i n e e r s  p e r s o n n e l  h a v e  n o  e x p e r i e n c e  w i t h  t h e  
c o n c e p t  o f  r e s i d e n t  h i r e .  I t  i s  l i k e l y  t h a t  t h e  t e r m  
" r e s i d e n t "  w i l l  b e  i n t e r p r e t e d  a s  b r o a d l y  a s  p o s s i b l e  b y  t h e  
C o r p s  i n s p e c t o r s  t o  a v o i d  f r i c t i o n  w i t h  c o n t r a c t o r s  a n d  
i n t e r f e r e n c e  w i t h  t h e  p r o g r e s s  o f  t h e  p r o j e c t .

T h e  A l a s k a  D e p a r t m e n t  o f  L a b o r ,  o n  t h e  o t h e r  h a n d ,  h a s  
e x p e r i e n c e  i n  t h e  f i e l d  o f  r e s i d e n t  h i r e  e n f o r c e m e n t  u n d e r  t h e  
T i t l e  3 6  p r e f e r e n t i a l  h i r e  r e q u i r e m e n t s  w h i c h  w e r e  i n  e f f e c t  
u n t i l  t h e  F r a n c i s  v s .  R o b i s o n  d e c i s i o n .  T h a t  c a s e ,  w h i c h



i n v o l v e d  a  w o r k e r  f r o m  M o n t a n a  w h o  w a s  l a i d  o f f  b y  a  
s u b c o n t r a c t o r  o n  t h e  N o r t h  P o l e  H i g h  S c h o o l  c o n s t r u c t i o n ,  i s  
t e l l i n g  e v i d e n c e  o f  t h e  d e p a r t m e n t ' s  e f f e c t i v e  a d m i n i s t r a t i o n  
o f  u n e  r e s i d e n t  h i r e  s t a t u t e .  E v e n  w i t h  a  t h i r t y  d a y  
d e f i n i t i o n  o f  r e s i d e n c y ,  w h i c h  l e n d s  i t s e l f  t o  f r a u d  v i r t u a l l y  
i m p o s s i b l e  t o  p r o v e ,  W a g e  a n d  H o u r  c i t e d  m a n y  e m p l o y e r s  f o r  
v i o l a t i o n  o f  t h e  s t a t e  9 5%  r e s i d e n t  h i r e  r e q u i r e m e n t  b e f o r e  
t h e  F r a n c i s  d e c i s i o n  d e c l a r e d  t h e  l a w  u n c o n s t i t u t i o n a l .  T h e  
f e d e r a l  g o v e r n m e n t ,  a s  t h e  e m b o d i m e n t  o f  t h e  s e v e r a l  s t a t e s ,  
h a s  b r o a d e r  c o n s t i t u t i o n a l  a u t h o r i t y  t o  e n a c t  l e g i s l a t i o n  
f a v o r i n g  o n e  o f  t h o s e  s t a t e s ,  a n d  t h e  r e s i d e n t  p r e f e r e n c e  
p r o v i s i o n s  o f  s e c t i o n s  8 0 7 8  a n d  9 0 6 9  a r e  a n  e x e r c i s e  o f  t h a t  
p r e r o g a t i v e .  I t  a l s o  r e p r e s e n t s  a n  o p p o r t u n i t y  f o r  t h e  s t a t e  
D e p a r t m e n t  o f  L a b o r  t o  u t i l i z e  i t s  e x p e r t i s e  i n  t h e  f i e l d  o f  
r e s i d e n t  h i r e  e n f o r c e m e n t  t o  i m p r o v e  e m p l o y m e n t  o p p o r t u n i t i e s  
f o r  A l a s k a n  w o r k e r s .

G o v e r n o r  C c w p e r  h a s  a s k e d  t h e  S e c r e t a r y  o f  D e f e n s e  t o  
e n t e r  i n t o  a  c o o p e r a t i v e  a g r e e m e n t  w i t h  t h e  A l a s k a  D e p a r t m e n t  
o f  L a b o r  w h e r e b y  s t a t e  W a g e  a n d  H o u r  p e r s o n n e l  w o u l d  m o n i t o r  
c o m p l i a n c e  w i t h  t h e  8 0 7 8  a n d  9 0 6 9  r e s i d e n t  p r e f e r e n c e  
r e q u i r e m e n t s  o n  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i n  A l a s k a .  
C o m m i s s i o n e r  S a m p s o n  s e n t  D e p u t y  C o m m i s s i o n e r  R i c k  E r i c k s o n  t o  
W a s h i n g t o n  t o  c o n f e r  w i t h  J o h n  K a t z  a n d  o f f i c i a l s  o f  t h e  
D e p a r t m e n t  o f  D e f e n s e  l a s t  m o n t h .  W i t h  h u n d r e d s  o f  m i l l i o n s  
o f  d o l l a r s  i n  c o n s t r u c t i o n  p r o j e c t s  s c h e d u l e d  f o r  A l a s k a  i n  
t h e  f i s c a l  y e a r s  c o v e r e d  b y  r e s i d e n t  h i r e  p r o v i s i o n s ,  i t  i s  
i n c u m b e n t  u p o n  t h i s  b o d y  t o  e n s u r e  c o m p l i a n c e  w i t h  t h o s e  
r e q u i r e m e n t s  t o  t h e  f u l l e s t  e x t e n t  p o s s i b l e .  H o u s e  J o i n t  
R e s o l u t i o n  2 2  p u t s  u s  o n  r e c o r d  i n  s u p p o r t  o f  a  c o o p e r a t i v e  
a g r e e m e n t  b e t w e e n  t h e  D e p a r t m e n t  o f  D e f e n s e  a n d  t h e  A l a s k a  
D e p a r t m e n t  o f  L a b o r  a n d  u r g e s  C o n g r e s s  t o  e x t e n d  t h e  r e s i d e n t  
h i r e  p r e f e r e n c e s  o n  m i l i t a r y  a p p r o p r i a t i o n s  t h r o u g h  F i s c a l  
Y e a r  8 8 .  T h e  a d m i n i s t r a t i o n  a n d  t h e  c o n g r e s s i o n a l  d e l e g a t i o n  
w i l l  b e  w o r k i n g  t o w a r d  t h i s  e n d ,  a n d  a n  e x p e d i t i o u s  s t a t e m e n t  
o f  s u p p o r t  b y  t h e  l e g i s l a t u r e  i s  a p p r o p r i a t e  a n d  t i m e l y .



s t c v e  c o w p c rOOvcn'iOS

S t a t e  o f  A l a s k a
o r  n e e  t h e  g o v c p n c j p

J  i :  .v c  a  i :

M a r c h  6 ,  1 9 8 7

M r .  J o h n  K a t z ,  S p e c i a l  C o u n s e l  
S t a t e / F e d e r a l  R e l a t i o n s  
4 4 4  N o r t h  C a p i t o l ,  N . W .
S u i t e  5 1 8
W a s h i n g t o n ,  D . C .  2 0 0 0 1 - 1 5 1 2  

D e a r  J o h n :

T h e  e n c l o s e d  l e t t e r s  t o  t h e  S e c r e t a r y  o f  D e f e n s e  a n d  o u r  
C o n g r e s s i o n a l  D e l e g a t i o n  a r e  s e l f - e x p l a n a t o r y .

I  w o u l d  l i k e  y o u r  o f f i c e  t o  w o r k  w i t h  C o m m i s s i o n e r  o f  L a b o r  
J i m  S a m p s o n  a n d  w i t h  t h e  a p p r o p r i a t e  p e o p l e  i n  W a s h i n g t o n ,  
D . C . ,  t o  s e e  i f  t h e  s t a t e  c a n  a s s u m e  e n f o r c e m e n t  o f  t h i s  
e n o l o y m e n t  p r e f e r e n c e  f o r  o u r  r e s i d e n t  w o r k e r s  i n  t i m e  f o r  
t h : s  y e a r ' s  c o n s t r u c t i o n  s e a s o n .  T h e  s t a t e  w o u l d  l i k e  t o  
e n t s r  i n t o  a n  a g r e e m e n t  w i t h  t h e  D e p a r t m e n t  o f  D e f e n s e  
i n s t e a d  o f  e a c h  i n d i v i d u a l  b r a n c h  o f  m i l i t a r y  s e r v i c e  s o  
t h a t  t h e  e n f o r c e m e n t  o f  t h i s  i m p o r t a n t  f e d e r a l  l e g i s l a t i o n  
i s  c o n s i s t e n t .

A d d i t i o n a l l y ,  e f f o r t s  n e e d  t o  b e  p u r s u e d  t o  e n s u r e  t h a t  
a d e q u a t e  f e d e r a l  f u n d i n g  b e  o b t a i n e d  f o r  t h e  S t a t e  o f  A l a s k a  
t o  i m p l e m e n t  t h e  p r o g r a m .

S h o u l d  y o u  h a v e  a n y  q u e s t i o n s  o n  t h i s  m a t t e r ,  p l e a s e  c o n t a c t  
J i m  S a m p s o n ,  C o m m i s s i o n e r  o f  L a b o r ,  a t  ( 9 0 7 )  4 6 5 - 2 7 0 0 .

E n c l o s u r e s

c c :  J i m  S a m p s o n
C o m m i s s i o n e r  o f  L a b o r  
S t a . e  o f  A l a s k a



STEVE COWPERQOvcbnQ°

S t a t e  o f  A l a s k a
office or the governor 

• J V  y  K A V

M a r c h  6 ,  1 9 8 7

T h e  H o n o r a b l e  D c n a l d  E .  Y o u n c j  
H o u s e  o f  R e p r e s e n t a t i v e s  
2 3 3 1  R a y b u r n  H o u s e  O f f i c e  5 u _ l d i n n  
W a s h i n g t o n ,  D . C .  2 0 5 1 5

D e a r  D o n :

E n c l o s e d  i s  a  l e t t e r  r e c e n t l y  s e n t  t o  S e c r e t a r y  o f  D e f e n s e  
C a s p a r  W e i n b e r g e r  i n q u i r i n g  i n t o  t h e  p o s s i b i l i t y  o f  t h e  
S t a t e  o f  A l a s k a  a s s u m i n g  e n f o r c e m e n t  r e s p o n s i b i l i t i e s  f o r  
t h e  h i r i n g  o f  r e s i d e n t s  o n  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i n  
A l a s k a .

I  h a v e  b e e n  i n f o r m e d  b y  C o m m i s s i o n e r  o f  L a b o r  J i m  S a m p s o n  
t h a t  y o u r  o f f i c e  m a y  b e  w i l l i n g  t o  a s s i s t  t h e  S t a t e  o f  
A l a s k a  i n  p u r s u i n g  s u c h  a  f e d e r a l / s t a t e  c o o p e r a t i v e  a g r e e ­
m e n t  a n d  t h a t  a n  a p p r o p r i a t i o n  f r o m  C o n g r e s s  t o  h e l p  o f f s e t  
t h e  c o s t s  a s s o c i a t e d  w i t h  s u c h  a  p r o g r a m  w o u l d  b e  s u p p o r t e d .

F e d e r a l  s p e n d i n g  f o r  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i s  v e r y  
i m p o r t a n t  t o  t h e  e c o n o m i c  w e l l - b e i n g  o f  A l a s k a  a n d  i s  
e q u a l l y  i m p o r t a n t  t o  o u r  c o u n t r y ' s  n a t i o n a l  d e f e n s e .

C u r r e n t l y ,  o u r  A l a s k a n  w o r k e r s  s k i l l e d  a n d  t r a i n e d  i n  t h e  
b u i l d i n g  a n d  c o n s t r u c t i o n  t r a d e s  a r e  s u f f e r i n g  h i g h  
u n e m p l o y m e n t .  A n y  a s s i s t a n c e  y o u r  o f f i c e  c a n  r e n d e r  t o  
e n s u r e  t h a t  t h e s e  q u a l i f i e d  r e s i d e n t s  a r e  e m p l o y e d  o n  
p r o j e c t s  c o v e r e d  b y  t h i s  f e d e r a l  l e g i s l a t i o n  w o u l d  b e  
s i n c e r e l y  a p p r e c i a t e d .

E n c l o s u r e

c c :  J o h n  K a t z ,  S p e c i a l  C o u n s e l
S t a t e / F e d e r a l  R e l a t i o n s  
O f f i c e  o f  t h e  G o v e r n o r  
W a s h i n g t o n ,  D . C .



S t a t e  o f  A l a s k a
QFTICE Qp r HE GO'/E^NCn 

. J u n e  a  f

M a r c h  6 ,  1 9 8 7

T h e  H o n o r a b l e  T e d  S t e v e n s  
U n i t e d  S t a t e s  S e n a t e  
5 2 2  H a r t  B u i l d i n g  
W a s h i n g t o n ,  D . C .  2 0 5 1 0

D e a r  T e d :

E n c l o s e d  i s  a  l e t t e r  r e c e n t l y  s e n t  t o  S e c r e t a r y  o f  D e f e n s e  
C a s p a r  W e i n b e r g e r  i n q u i r i n g  i n t o  t h e  p o s s i b i l i t y  o f  t h e  
S t a t e  o f  A l a s k a  a s s u m i n g  e n f o r c e m e n t  r e s p o n s i b i l i t i e s  f o r  
t h e  h i r i n g  o f  r e s i d e n t s  o n  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i n  
A l a s k a .

I  h a v e  b e e n  i n f o r m e d  b y  C o m m i s s i o n e r  o f  L a b o r  J i m  S a m p s o n  
t h a t  y o u r  o f f i c e  m a y  b e  w i l l i n g  t o  a s s i s t  t h e  S t a t e  o f  
A l a s k a  i n  p u r s u i n g  s u c h  a  f e d e r a l / s t a t e  c o o p e r a t i v e  a g r e e ­
m e n t  a n d  t h a t  a n  a p p r o p r i a t i o n  f r o m  C o n g r e s s  t o  h e l p  o f f s e t  
t h e  c o s t s  a s s o c i a t e d  w i t h  s u c h  a  p r o g r a m  w o u l d  b e  s u p p o r t e d .

F e d e r a l  s p e n d i n g  f o r  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i s  v e r y  
i m p o r t a n t  t o  t h e  e c o n o m i c  w e l l - b e i n g  o f  A l a s k a  a n d  i s  
e q u a l l y  i m p o r t a n t  t o  o u r  c o u n t r y ' s  n a t i o n a l  d e f e n s e .

C u r r e n t l y ,  o u r  A l a s k a n  w o r k e r s  s k i l l e d  a n d  t r a i n e d  i n  t h e  
b u i l d i n g  a n d  c o n s t r u c t i o n  t r a d e s  a r e  s u f f e r i n g  h i g h  
u n e m p l o y m e n t .  A n y  a s s i s t a n c e  y o u r  o f f i c e  c a n  r e n d e r  t o  
e n s u r e  t h a t  t h e s e  q u a l i f i e d  r e s i d e n t s  a r e  e m p l o y e d  o n  
p r o j e c t s  c o v e r e d  b y  t h i s  f e d e r a l  l e g i s l a t i o n  w o u l d  b e  
s i n c e r e l y  a p p r e c i a t e d .

E n c l o s u r e

c c :  J o h n  K a t z ,  S p e c i a l  C o u n s e l
S t a t e / F e d e r a l  R e l a t i o n s  
O f f i c e  o f  t h e  G o v e r n o r  
W a s h i n g t o n ,  D . C .

A



T h e  H o n o r a b l e  F r a n k  M u r k o w s k i  
U n i t e d  S t a t e s  S e n a t e  
7 2 0  H a r t  B u i l d i n g  
W a s h i n g t o n ,  D . C .  2 0 5 1 0

D e a r  F r a n k :

E n c l o s e d  i s  a  l e t t e r  r e c e n t l y  s e n t  t o  S e c r e t a r y  o f  D e f e n s e  
C a s p a r  W e i n b e r g e r  i n q u i r i n g  i n t o  t h e  p o s s i b i l i t y  o f  t h e  
S t a t e  o f  A l a s k a  a s s u m i n g  e n f o r c e m e n t  r e s p o n s i b i l i t i e s  f o r  
t h e  h i r i n g  o f  r e s i d e n t s  o n  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i n  
A l a s k a .

I  h a v e  b e e n  i n f o r m e d  b y  C o m m i s s i o n e r  o f  L a b o r  J i m  S a m p s o n  
t h a t  y o u r  o f f i c e  m a y  b e  w i l l i n g  t o  a s s i s t  t h e  S t a t e  o f  
A l a s k a  i n  p u r s u i n g  s u c h  a  f e d e r a l / s t a t e  c o o p e r a t i v e  a g r e e ­
m e n t  a n d  t h a t  a n  a p p r o p r i a t i o n  f r o m  C o n g r e s s  t o  h e l p  o f f s e t  
t h e  c o s t s  a s s o c i a t e d  w i t h  s u c h  a  p r o g r a m  w o u l d  b e  s u p p o r t e d .

F e d e r a l  s p e n d i n g  f o r  m i l i t a r y  c o n s t r u c t i o n  p r o j e c t s  i s  v e r y  
i m p o r t a n t  t o  t h e  e c o n o m i c  w e l l - b e i n g  o f  A l a s k a  a n d  i s  
e q u a l l y  i m p o r t a n t  t o  o u r  c o u n t r y ' s  n a t i o n a l  d e f e n s e .

C u r r e n t l y ,  o u r  A l a s k a n  w o r k e r s  s k i l l e d  a n d  t r a i n e d  i n  t h e  
b u i l d i n g  a n d  c o n s t r u c t i o n  t r a d e s  a r e  s u f f e r i n g  h i g h  
u n e m p l o y m e n t .  A n y  a s s i s t a n c e  y o u r  o f f i c e  c a n  r e n d e r  t o  
e n s u r e  t h a t  t h e s e  q u a l i f i e d  r e s i d e n t s  a r e  e m p l o y e d  o n  
p r o j e c t s  c o v e r e d  b y  t h i s  f e d e r a l  l e g i s l a t i o n  w o u l d  b e  
s i n c e r e l y  a p p r e c i a t e d .

E n c l o s u r e

c c :  J o h n  K a t z ,  S p e c i a l  C o u n s e l
S t a t e / F e d e r a l  R e l a t i o n s  
O f f i c e  o f  t h e  G o v e r n o r  
W a s h i n g t o n ,  D . C .
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S t a t e  o f  A l a s k a
OFFICE OF T E 30VEBS0P

J  c x e a r

M a r c h  6 ,  1 9 8 7

T h e  H o n o r a b l e  C a s p a r  W . W e i n b e r g e r  
S e c r e t a r y  o f  D e f e n s e  
T h e  P e n t a g o n  
W a s h i n g t o n ,  D . C .  2 0 3 0 1

D e a r  M r .  S e c r e t a r y :

T h e  1 9 8 6  D e f e n s e  A p p r o p r i a t i o n s  A c t  p a s s e d  b y  C o n g r e s s  
r e q u i r e s  c o n t r a c t o r s  p e r f o r m i n g  w o r k  o n  p r o j e c t s  c o v e r e d  b y  
t h e  A c t  t o  h i r e  i n d i v i d u a l s  w h o  a r e  r e s i d e n t s  o f  o u r  s t a t e  
s h o u l d  t h e y  p o s s e s s  o r  w o u l d  b e  a b l e  t o  a c q u i r e  p r o m p t l y  t h e  
n e c e s s a r y  s k i l l s  t o  p e r f o r m  t h e  c o n t r a c t .  T h e  s p e c i f i c  
l a n g u a g e  o f  t h e  l a w  i s  c i t e d  b e l o w :

" . . .  e v e r y  c o n t r a c t  a w a r d e d  d u r i n g  FY  1 9 8 6  
c a l l i n g  f o r  c o n s t r u c t i o n  o r  s e r v i c e s  t o  b e  
p e r f o r m e d  i n  w h o l e  o r  i n  p a r t  w i t h i n  t h e  S t a t e  
o f  A l a s k a  o r  t h e  S t a t e  o f  H a w a i i  s h a l l  i n c l u d e  
a  p r o v i s i o n  r e q u i r i n g  t h e  c o n t r a c t o r  t o  
e m p l o y ,  f o r  t h e  p u r p o s e  o f  p e r f o r m i n g  t h a t  
p o r t i o n  o f  t h e  c o n t r a c t  w o r k  w i t h i n  t h e  
p a r t i c u l a r  s t a t e ,  i n d i v i d u a l s  w h o  a r e  r e s i ­
d e n t s  o f  t h a t  s t a t e ,  a n d  w h o ,  i n  t h e  c a s e  o f  
a n y  c r a f t  o r  t r a d e ,  p o s s e s s  o r  w o u l d  b e  a b l e  
t o  a c q u i r e  p r o m p t l y  t h e  n e c e s s a r y  s k i l l s  t o  
p e r f o r m  t h e  c o n t r a c t . "

S e c t i o n  8 0 7 8  o f  t h e  A c t  a l s o  s t a t e s  t h a t  t h i s  e m p l o y m e n t  
p r e f e r e n c e  f o r  r e s i d e n t s  o f  A l a s k a  a n d  H a w a i i  s h a l l  n o t  
a p p l y  w h e n  t h e  s t a t e ' s  u n e m p l o y m e n t  r a t e  i s  n o t  i n  e x c e s s  o f  
t h e  n a t i o n a l  a v e r a g e  r a t e  o f  u n e m p l o y m e n t  a s  d e t e r m i n e d  b y  
t h e  S e c r e t a r y  o f  L a b o r .

T h e  S t a t e  o f  A l a s k a  h a s  b e e n  i n f o r m e d  t h a t  t h i s  e m p l o y m e n t  
p r e f e r e n c e  i s  s t i l l  a p p l i c a b l e  i n  F Y  1 9 8 7  a n d  t h a t ,  d u e  t o  
A l a s k a ' s  a n d  H a w a i i ' s  s e v e r e  u n e m p l o y m e n t  p r o b l e m s ,  m a y  b e  
e x t e n d e d  i n t o  FY  1 9 8 8 .  I t  i s  t h a  S t a t e  o f  A l a s k a ' s  d e s i r e  
t o  e n t e r  i n t o  a f e d e r a l / s t a t e  c o o p e r a t i v e  a g r e e m e n t  w i t h  t h e  
D e p a r t m e n t  o f  D e f e n s e  g r a n t i n g  t h e  s t a t e  t h e  a u t h o r i t y  t o
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S t a t e  o f  A l a s k a
OFFICE 0r TmC GCVERNQR 

. J C N k a r

M a r c h  6 ,  1 9 8 7

T h e  H o n o r a b l e  C a s p a r  W . W e i n b e r g e r  
S e c r e t a r y  o f  D e f e n s e  
T h e  P e n t a g o n  
W a s h i n g t o n ,  D . C .  2 0 3 0 1

D e a r  M r .  S e c r e t a r y :

T h e  1 9 8 6  D e f e n s e  A p p r o p r i a t i o n s  A c t  p a s s e d  b y  C o n g r e s s  
r e q u i r e s  c o n t r a c t o r s  p e r f o r m i n g  w o r k  o n  p r o j e c t s  c o v e r e d  b y  
t h e  A c t  t o  h i r e  i n d i v i d u a l s  w h o  a r e  r e s i d e n t s  o f  o u r  s t a t e  
s h o u l d  t h e y  p o s s e s s  o '  w o u l d  b e  a b l e  t o  a c q u i r e  p r o m p t l y  t h e  
n e c e s s a r y  s k i l l s  t o  r e r f o r m  t h e  c o n t r a c t .  T h e  s p e c i f i c  
l a n g u a g e  o f  t h e  l a w  i s  c i t e d  b e l o w :

" . . .  e v e \ y  c o n t r a c t  a w a r d e d  d u r i n g  FY  1 9 8 6  
c a l l i n g  f o r  c o n s t r u c t i o n  o r  s e r v i c e s  t o  b e  
p e r f o r m e d  i n  w h o l e  o r  i n  p a r t  w i t h i n  t h e  S t a t e  
o f  A l a s ! a  o r  t h e  S t a t e  o f  H a w a i i  s h a l l  i n c l u d e  
a  p r o v i s i o n  r e q u i r i n g  t h e  c o n t r a c t o r  t o  
e m p l o y ,  f o r  t h e  p u r p o s e  o f  p e r f o r m i n g  t h a t  
p o r t i  j n  o f  t h e  c o n t r a c t  w o r k  w i t h i n  t h e  
p a r t i c u l a r  s t a t e ,  i n d i v i d u a l s  w h o  a r e  r e s i ­
d e n t s  o f  t h a t  s t a t e ,  a n d  w h o ,  i n  t h e  c a s e  o f  
a n y  c r a f t  o r  t r a d e ,  p o s s e s s  o r  w o u l d  b e  a b l e  
t o  a c q u i r e  p r o m p t l y  t h e  n e c e s s a r y  s k i l l s  t o  
p e r f o r m  t h e  c o n t r a c t . "

S e c t i o n  8 0 7 8  o f  t h e  A c t  a l s o  s t a t e s  t h a t  t h i s  e m p l o y m e n t  
p r e f e r e n c e  f o r  r e s i d e n t s  o f  A l a s k a  a n d  H a w a i i  s h a l l  n o t  
a p p l y  w h e n  t h e  s t a t e ' s  u n e m p l o y m e n t  r a t e  i s  n o t  i n  e x c e s s  o f  
t h e  n a t i o n a l  a v e r a g e  r a t e  o f  u n e m p l o y m e n t  a s  d e t e r m i n e d  b y  
t h e  S e c r e t a r y  o f  L a b o r .

T h e  S t a t e  o f  A l a s k a  h a s  b e e n  i n f o r m e d  t h a t  t h i s  e m p l o y m e n t  
p r e f e r e n c e  i s  s t i l l  a p p l i c a b l e  i n  F Y  1 9 8 7  a n d  t h a t ,  d u e  t o  
A l a s k a ' s  a n d  H a w a i i ' s  s e v e r e  u n e m p l o y m e n t  p r o b l e m s ,  m a y  b e  
e x t e n d e d  i n t o  F Y  1 9 8 8 .  I t  i s  t h e  S t a t e  o f  A l a s k a ' s  d e s i r e  
t o  e n t e r  i n t o  a  f e d e r a l / s t a t e  c o o p e r a t i v e  a g r e e m e n t  w i t h  t h e  
D e p a r t m e n t  o f  D e f e n s e  g r a n t i n g  t h e  s t a t e  t h e  a u t h o r i t y  t o



T h e  H o n o r a b l e  
C a s p a r  W . W e i n b e r g e r

- 2 - March 6, 1987

e n f o r c e  t h i s  i m p o r t a n t  p r e f e r e n c e  o f  e m p l o y m e n t  f o r  r e s i ­
d e n t s  o f  o u r  s t a t e .  T h e  S t a t e  o f  A l a s k a  h a s  t h e  e x p e r i e n c e  
i n  t h e  a r e a  o f  e m p l o y m e n t  p r e f e r e n c e  p r o g r a m s  a n d ,  a d d i t i o n ­
a l l y ,  h a s  a  h i g h l y  t r a i n e d  w o r k f o r c e  a v a i l a b l e  t o  a s s i s t  a l l  
b r a n c h e s  o f  t h e  m i l i t a r y  s e r v i c e s  i n  t h e  c o n s t r u c t i o n  a n d  
s e r v i c i n g  o f  t h e i r  f a c i l i t i e s  i n  A l a s k a .

Y o u r  a s s i s t a n c e  i n  h e l p i n g  t o  a r r a n g e  a  m e e t i n g  b e t w e e n  
a p p r o p r i a t e  D e p a r t m e n t  o f  D e f e n s e  p e r s o n n e l  a n d  r e p r e s e n t a ­
t i v e s  o f  my o f f i c e  t o  e x p l o r e  t h e  p o s s i b i l i t i e s  o f  s u c h  a  
c o o p e r a t i v e  f e d e r a l  a n d  s t a t e  e f f o r t  w o u l d  b e  s i n c e r e l y  
a p p r e c i a t e d .

c c :  J o h n  K a t z ,  S p e c i a l  C o u n s e l
S t a t e / F e d e r a l  R e l a t i o n s  
O f f i c e  o f  t h e  G o v e r n o r  
W a s h i n g t o n ,  D . C .



T H E  O F F I C E  O F  THE ASS ISTANT  S E C R E T A R Y  O F  D E F E N  E
WASHINGTON. D.C. 20301-8000

2 9 JAN 1986ACQUISITION AND LOGISTICS
DASD(P)DARS I n  r e p l y  r e f e r  t o  

DAR C a s e  86 -3

SUBJECT :  S e c t i o n  8 0 7 8 ,  1 9 86  D e f e n s e  A p p r o p r i a t i o n s  A c t  -  R e s t r i c t i o n s  on
t h e  Emp lo ym en t  o f  P e r s o n n e l  f o r  Work  o n  C o n s t r u c t i o n / S e r v i c e  
C o n t r a c t s  i n  A l a s k a  and H aw a i i

The a t t a c h e d  D e p a r tm e n t a l  Im p l e m e n t a t i o n  L e t t e r  was i s s u e d  b y  t h e  
M i l i t a r y  D e p a r t m e n t s  and by  t h i s  o f f i c e  t o  t h e  D e f e n s e  A g e n c i e s  u n d e r  o u r  
c o g n i z a n c e .

OTTO J .  GUENTHER, COL, USA
D i r e c t o r
D e f e n c e  A c q u i s i t i o n
R e g u l a t o r y  C o u n c i l

A t t a c h m e n t



ACQUISITION AND LOGISTICS
DASD (P )DARS

T H E  O F F I C E  O F  THE  ASS ISTANT  S E C R E T A R Y  O F  D E F E N S E
WASHINGTON. D.C. 20301-6000

2 9 JAN 1986
i!n r e p l y  r e f e r  t o :  
DAR C a s e  86 -3

MEMORANDUM FOR THE DIRECTOR, NATIONAL SECURITY AGENCY
THE DIRECTOR, DEFENSE COMMUNICATIONS AGENCY 
THE DIRECTOR, DEFENSE INTELLIGENCE AGENCY 
THE DIRECTOR, DEFENSE NUCLEAR AGENCY 
THE DIRECTOR, DEFENSE MAPPING AGENCY

SUBJECT :  S e c t i o n  8 0 7 8 ,  19 86  D e f e n s e  A p p r o p r i a t i o n s  A c t  -  R e s t r i c t i o n s  o n
t h e  Emp lo ym en t  o f  P e r s o n n e l  f o r  Work  on  C o n s t r u c t i o n / S e r v i c e  
C o n t r a c t s

On 2 4  J a n u a r y  1 5 8 6 ,  t h e  DAR C o u n c i l  a p p r o v e d  t h e  a t t a c h e d  new 
S u b p a r t  2 2 . 7 2  o f  t h e  DFARS f o r  p u b l i c a t i o n  i n  t h e  F e d e r a l  R e g i s t e r  a s  a n  
i n t e r i m  r u l e  a n d  f o r  immed ia t e  D e p a r t m e n t a l  i m p l e m e n t a t i o n .  T h i s  a c t i o n  
i s  n e c e s s a r y  b e c a u s e  S e c t i o n  8 0 7 8  o f  t h e  FY 1S86  D e f e n s e  A p p r o p r i a t i o n s  
A c t ,  e n a c t e d  o n  23' December  1 9 8 5 ,  r e q u i r e s  t h a t  w h e n e v e r  t h e  u n em p l o ym en t  
r a t e  i n  A l a s k a  o r  H a w a i i  e x c e e d s  t h e  n a t i o n a l  a v e r a g e  a s  d e t e r m i n e d  by 
t h e  S e c r e t a r y  o f  L a b o r ,  s e r v i c e  and  c o n s t r u c t i o n  c o n t r a c t s  aw a rd e d  i n  FY 
1 9 8 6  an d  c a l l i n g  f o r  p e r f o rm a n c e  i n  w h o l e  o r  i n  p a r t  w i t h i n  t h o s e  s t a t e s  
m u s t  c o n t a i n  a  r e s t r i c t i o n  on who c an  be  em p l o y e d  t o  o e r f o r m  w o r k  o n  t h a t  
c o n t r a c t .  T h i s  r e q u i r e m e n t  i s  im p l em en t e d  b j  a  new c l a u s e  a t  DFARS 5 2 -  
2 2 2 - 7 0 0 2 .  C o n t r a c t i n g  o f f i c e r s  s h a l l  i n c l u d e  t h e  c l a u s e  i n  a l l  new 
s o l i c i t a t i o n s ,  a s  w e l l  a s  m o d i f y  e x i s t i n g  s o l i c i t a t i o n s  t o  i n c o r p o r a t e  
t h e  c l a u s e  when t o  do  s o  w i l l  n o t  u n d u l y  d e l a y  t h e  p r o c u r e m e n t .  F o r  
c o n t r a c t s  a l r e a d y  aw a rd ed  i n  FY 1 9 8 6 ,  c o n t r a c t i n g  o f f i c e r s  s h o u l d  a t t e m p t  
t o  m o d i f y  th em  t o  i n c l u d e  t h e  c l a u s e  on  a  no  c o s t  b a s i s ,  p r o v i d e d  t h e  
G o \ e r n m e n t ' s  i n t e r e s t s  a r e  a d e q u a t e l y  p r o t e c t e d .

T h i s  D e p a r t m e n t a l  i s  e f f e c t i v e  i m m e d i a t e l y .

OTTO J .  GUENTHER, COL, USA 
D i r e c t o r
D e f e n s e  A c q u i s i t i o n  
R e g u l a t o r y  C o u n c i l

A t t a c h m e n t s
DFARS 2 2 . 7 2  a n d  5 2 . 2 2 2 - 7 0 0 2



Add a new Subpart 22.72 as follow3t

SUBPART 2 2 . 7 2 — SECTION 8 0 7 8 ,  1 9 3 6  DEFENSE APPROPRIATIONS ACT -  
RESTRICTIONS ON THE EMPLOYMENT OF PERSONNEL FOR 
WORK ON CONSTRUCTION/SERVICF CONTRACTS IN  ALASKA 
AND HAWAII

2 2 . 7 2 0 0  P o l i c y .
( a )  E x c e p t  a s  p r o v i d e d  i n  ( b )  and ( c )  b e l o w ,  S e c t i o n  8 0 7 8  o f  t h e  

1 9 8 6  D e f e n s e  A p p r o p r i a t i o n s  A c t  r e q u i r e s  t h a t  n o t w i t h s t a n d i n g  a n y  o t h e r  
p r o v i s i o n  o f  l a w ,  e v e r y  c o n t r a c t  awa rded  d u r i n g  FY 1 9 8 6  c a l l i n g  f o r  
c o n s t r u c t i o n  o r  s e r v i c e s  t o  be  p e r f o rm e d  i n  w h o l e  o r  i n  p a r t  w i t h i n  t h e  
S t a t e  o f  A l a s k a  o r  t h e  S t a t e  o f  H aw a i i  s h a l l  i n c l u d e  a  p r o v i s i o n  
r e q u i r i n g  t h e  c o n t r a c t o r  t o  em p lo y ,  f o r  t h e  p u r p o s e  o f  p e r f o r m i n g  t h a t  
p o r t i o n  o f  t h e  c o n t r a c t  wo rk  w i t h i n  t h e  p a r t i c u l a r  s t a t e ,  i n d i v i d u a l s  who 
a r e  r e s i d e n t s  o f  t h a t  s t a t e ,  and y h o ,  i n  t h e  c a s e  o f  a n y  c r a f t  o r  t r a d e ,  
p o s s e s s  o r  w o u l d  be  a b l e  t o  a c q u i r e  p r o m p t l y  t h e  n e c e s s a r y  s k i l l s  t o  
p e r f o r m  t h e  c o n t r a c t .

( b )  T h i s  s e c t i o n  s h a l l  n o t  a p p l y  a t  an y  t i n e  d u r i n g  FY  1 9 8 6  when 
t h e  u n em p l o ym en t  r a t e  i n  A l a s k a  i s  n o t  i n  e x c e s s  o f  t h e  n a t i o n a l  a v e r a g e  
r a t e  o f  u n em p l o ym en t  a s  d e t e rm i n e d  by  t h e  S e c r e t a r y  o f  L a b o r .

( c )  T h i s  s e c t i o n  s h a l l  n o t  a p p l y  t j  c o n t r a c t s  t o  be  p e r f o r m e d  i n  
w h o l e  o r  i n  p a r t  w i t h i n  t i i e  S t a t e  o f  H aw a i i  u n l e s s  i n  FY 1 9 8 6  t h e  
u n em p l o ym en t  r a t e  i n  H a w a i i  i s  i n  e x c e s s  o f  t h e  n a t i o n a l  a v e r a g e  r a t e  o f  
u n em p l o ym en t  a s  d e t e r m i n e d  by  t h e  S e c r e t a r y  o f  L a b o r .

2 2 . 7 2 0 1  W a i v e r s .  T h i s  s e c t i o n  may be  w a iv e d  b y  t h e  S e c r e t a r y  o f  
D e f e n s e ,  t h e  D e p u t y  S e c r e t a r y  o f  D e f e n s e ,  t h e  A s s i s t a n t  S e c r e t a r y  o f  
D e f e n s e  f o r  A c q u i s i t i o n  and  L o g i s t i c s ,  and  a n y  S e c r e t a r y ,  U n d e r s e c r e t a r y ,  
o r  A s s i s t a n t  S e c r e t a r y  o f  t h e  Army, N a vy ,  and A i r  F o r c e ,  i n  t h e  i n t e r e s t  
o f  n a t i o n a l  s e c u r i t y .  R e q u e s t s  f o r  w a i v e r  s h a l l  b e  p r o c e s s e d  i n  
a c c o r d a n c e  w i t h  D e p a r t m e n t a l  o r  a g e n c y  p r o c e d u r e s .

%
2 2 . 7 2 0 2  C o n t r a c t  C l a u s e .  The c o n t r a c t i n g  o f f i c e ^  s h a l l  i n s e r t  t h e  
c l a u s e  a t  5 2 . 2 2 2 - 7 0 0 2 ,  R e s t r i c t i o n s  on  Emp lo ymen t  o f  P e r s o n n e l ,  i n  a l l  
s o l i c i t a t i o n s  a n d  c o n t r a c t s  i n  a c c o r d a n c e  w i t h  2 2 . 7 2 0 0 .



Add a new clause as follows:

5 2 . 2 2 2 - 7 0 0 2  R e s t r i c t i o n s  on Emp loyment o f  P e r s o n n e l .  As p r e s c r i b e d  i n  
2 2 . 7 2 0 2 ,  i n s e r t  t h e  f o l l o w i n g  c l a u s e .

RESTR ICT IONS ON EMPLOYMENT Or PERSONNEL (JAN 1 9 8 6 )
( a )  T he  C o n t r a c t o r  s h a l l  emp lo y ,  f o r  t h e  p u r p o s e s  o f  p e r f o r m i n g  

t h a t  p o r t i o n  o f  t h e  c o n t r a c t  wo rk  i n  t h e  S t a t e  o f  ( I n s e r t  a p p r o p r i a t e  
s t a t e ) . i n d i v i d u a l s  who a r e  r e s i d e n t s  o f  t h e  s t a t e ,  and  who,  i n  t h e  c a s e  
o f  a n y  c r a f t  o r  t r a d e ,  p o s s e s s  o r  wou ld  be a b l e  t o  a c q u i r e  p r o m p t l y  t h e  
n e c e s s a r y  s k i l l s  t o  p e r f o r m  t h e  c o n t r a c t .

( b )  T h e  C o n t r a c t o r  a g r e e s  t o  I n s e r t  t h e  s u b s t a n c e  o f  t h i s  c l a u s e ,  
i n c l u d i n g  t h i s  p a r a g r a p h  ( b ) ,  i n  e a ch  s u b c o n t r a c t .

(End  o f  c l a u s e )



—  — v

! and 252 * • \1j8  CFR P a r t s  2 2 2

D e p a r tm e n t  o f  D e f e n s e  Fede 
A c q u i s i t i o n  R e g u l a t i o n  S u p p l em en t

R e s t r i c t i o n s  o n  Emp lo ymen t  o f  P e r s o n n e l

AGENCY: D e p a r tm e n t  o f  D e f e n s e  (DoD )

m

ACTION: I n t e r i m  r u l e  and r e q u e s t  f o r  comments .

SUHMAHY: T he  D e f e n s e  A c q u i s i t i o n  R e g u l a t o r y  C o u n c i l  h a 3  i s s u e d  a  c h ang e

t o  t h e  c o v e r a g e  i n  t -• DoD FAR S u pp l em en t  r e g a r d i n g  R e s t r i c t i o n s  on 

Emp lo ym en t  o f  P e r s o n n e l  i n  DoD c o n t r a c t s .  The p u r p o s e  o f  t h e  c h a n g e  i s  

t o  im p l e m e n t  S e c t i o n  8 0 7 8  o f  t h e  F i s c a l  Y e a r  1 9 8 6  D e f e n s e  A p p r o p r i a t i o n s  

A c t .

DATES: E f f e c t i v e  J a n u a r y  2 8 ,  - 1 986 .  Comments o n  t h e  c h a n g e  m u s t  be

s u b m i t t e d  i n  w r i t i n g  t o  t h e  E x e c u t i v e  S e c - e t a r y ,  DAR C o u n c i l ,  a t  t h e  

a d d r e s s  shown b e l o w ,  on  o r  b e f o r e  ( 3 0  d a y s  f r o m  p u b l i c a t i o n ) ,  t o  be

c o n s i d e r e d  i n  t h e  f o r m u l a t i o n  o f  t h e  f i n a l  r u l e .  P l e a s e  c i t e  DAR C a s e
%%

86 -3 i n  a l l  c o r r e s p o n d e n c e  r e l a t e d  t o  t h i3  i s s u e .

ADDRESS: I n t e r e s t e d  p a r t i e s  s h o u l d  s u bm i t  w r i t t e n  comments  t o :  D e f e n s e

A c q u i s i t i o n  R e g u l a t o r y  C o u n c i l ,  ATTN: Mr .  C h a r l e s  W. L l o y d ,  E x e c u t i v e  

S e c r e t a r y ,  DASD (P )DARS ,  c / o  0ASD(A&L) ,  Room 3E791» The  P e n t a g o n ,  

W a s h i n g t o n ,  DC 2 0 3 0 1- 3 0 6 2 .

FOR FURTHER INFORMATION CONTACT: Mu*. C h a r l e s  W. L l o y d ,  E x e c u t i v e
/

S e c r e t a r y ,  DAR C o u n c i l ,  t e l e p h o n e  ( 2 0 2 ) 6 9 7 - 7 2 6 8 .



The  DoD FAR S u p p l e m e n t  i s  c o d i f i e d  i n  C h a p t e r  2 ,  T i t l e  4 8  o f  t h e  

Code o f  F e d e r a l  R e g u l a t i o n s .

The  O c t o b e r  1 ,  1 9 85  r e v i s i o n  o f  t h e  CFR i s  t h e  mos t  r e c e n t  e d i t i o n  

o f  J t h a t  t i t l e .  I t  r e f l e c t s  amendments  t o  t h e  1 9 8 4  e d i t i o n  o f  t h e  DoD FAR 

S u p p l e m e n t  made by D e f e n s e  A c q u i s i t i o n  C i r c u l a r s  8 4 - 1  t h r o u g h  8-1—1 0 .

I n t e r e s t e d  p a r t i e s  may s u b m i t  p r o p o s e d  r e v i s i o n s  t o  t h i s  S u p p l e m e n t  

d i r e c t l y  t o  t h e  DAR C o u n c i l .

B .  I n t e r i n  C han ge s  t o  4 8  CFR P a r t s  2 2 2  a n d  2 5 2 .

S e c t i o n  8 0 7 8  o f  t h e  FT 1 9 86  D e f e n s e  A p p r o p r i a t i o n s  A c t ,  e n a c t e d  on  

Decembe r  2 3 , 1 9 8 5 ,  r e q u i r e s  t h a t  w h en e v e r  t h e  un em p lo ym en t  r a t e  i n  A l a s k a  

o r  H a w a i i  e x c e e d s  t h e  n a t i o n a l  a v e r a g e  a s  d e t e r m i n e d  by  t h e  S e c r e t a r y  o f  

L a b o r ,  s e r v i c e  and  c o n s t r u c t i o n  c o n t r a c t s  aw a rd e d  i n  FY 1 9 8 6  a n d  c a l l i n g  

f o r  p e r f o r m a n c e  i n  w h o l e  o r  i n  p a r t  w i t h i n  t h o s e  s t a t e s  m u s t  c o n t a i n  a  

r e s t r i c t i o n  on  who c a n  be emp lo y ed  t o  p e r f o r m  w o r k  on  t h a t  c o n t r a c t .

C .  D e t e r m i n a t i o n  t o  l 3 3 u e  a n  I n t e r i m  R u l e .  %

A d e t e r m i n a t i o n  h a s  b e en  made u n d e r  t h e  a u t h o r i t y  o f  t h e  S e c r e t a r y  

o f  D e f e n s e  t h a t  t h e  r e g u l a t i o n  i n  DoD FAR S u p p l e m e n t  P a r t s  2 2 2  and  2 5 2  

mus t  b e  i s s u e d  a s  an  i n t e r i m  r u l e  i n  c o m p l i a n c e  w i t h  S e c t i o n  2 2  o f  t h e  

O f f i c e  o f  F e d e r a l  P r o c u r e m e n t  P o l i c y  A c t ,  a s  amended ,  i n  o r o c r  t o  p u t  i n  

p l a c e ,  a s  3 o o n  a s  p o s s i b l e ,  t h e  r e q u i r e m e n t s  o f  S e c t i o n  8 0 7 8  o f  t h e  FY 

1 9 8 6  DoD A p p r o p r i a t i o n s  A c t .

D.  R e g u l a t o r y  F l e x i b i l i t y  A c t .

T h i 3  c h a n g e  d o e s  n o t h i n g  more  t n a n  im p l e m e n t  S e c t i o n  8 0 7 0  o f  t h e

2



e n t i t i e s ,  i t  w i l l  inpact  only tho3e small e n t i t i e s  that have been 
• •

a w a r d e d ,  i n  FY  1 9 8 6 ,  c o n s t r u c t i o n  and  s e r v i c e s  c o n t r a c t s  c a l l i n g  f o r  

p e r f o r m a n c e  i n  w h o l e  o r  i n  p a r t  w i t h i n  t h e  S t a t e s  o f  A l a s k a  o r  H a w a i i  and  

t h e n  o n l y  i f  t h e  u n emp lo ymen t  r a t e  f o r  t h o s e  s t a t e s  e x c e e d s  t h e  r a t i o n a l  

a v e r a g e .  T ha  numbe r  o f  s a a l l  e n t i t i e s  t h a t  m ee t  t h i s  c o n d i t i o n  a . - -  

c o n s i d e r e d  t o  be i n s i g n i f i c a n t  i n  r e l a t i o n  t o  t h e  t o t a l  n umbe r  o f  s m a l l  

e n t i t i e s  t h a t  do  b u s i n e s s  w i t h  t h e  D e p a r tm e n t  o f  D e f e n s e .  T h e r e f o r e ,  t h e  

D e p a r tm e n t  o f  D e f e n s e  c e r t i f i e s  t h a t  t h e  c h ang e  w i l l  n o t  h a v e  a  

s i g n i f i c a n t  im p a c t  on a  s u b s t a n t i a l  number  o f  s m a l l  e n t i t i e s  u n d e r  t h e  

R e g u l a t o r y  F l e x i b i l i t y  A c t  ( 5  U . 5 . C .  601  e t  s e q . ) .

E .  P a p e r w o r k  R e d u c t i o n  Ac t  I n f o r m a t i o n .

T h e  i n t e r i m  r u l e  d o e s  n o t  c o n t a i n  i n f o r m a t i o n  c o l l e c t i o n  

r e q u i r e m e n t s  w h i c h  r e q u i r e  t h e  a p p r o v a l  o f  0MB u n d e r  M  U . S . C .  3 5 0 1  e t  

s e q .

L i s t  o f  S u b j e c t s  i n  ^8 CFR P a r t s  2 2 2  a n d  2 5 2

D e f e n s e  A c q u i s i t i o n  
R e g u l a t o r y  C o u n c i l

A d o p t i o n  o f  Amendments

T h e r e f o r e ,  t h e  DoD FAR S u pp l em en t  c o n t a i n e d  i n  *J8 CFR P a r t 3  2 2 2  and

2 5 2  i s  amended  a s  3 e t  f o r t h  b e l o w :
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4. The window period for Tiling 
applications will open on March 11,
1980. and close on April 11,1980.

5. It is further ordered. That this 
proceeding ia terminated.

G. For further information concerning 
this proceeding, contact Patricio 
Ruwlings, Mass Medio Bureau (202) 634- 
0530.
Federal Communications Commission, 
Charles Schott,
Chief, Painy and Pules Division, Mass Madia 
Bureau.
|FR Doc. 80-2499 Filed 2-4-llfi; 0:45 ain|
BILLING CODE 67I2-01-M

DEPARTMENT OF DEFENSE
48 CFR Parts 222 and 252
Department of Defense Federal 
Acquisition Regulation Supplement; 
Restrictions on Employment of  
Personnel
agency: Department of Defense (DoD). 
action: Interim rule and request for 
comments.
SUMMARY: The Def'nse Acquisition 
Regulatory Council has issued a change 
to the coverage in the DoD FAR 
Supplement regarding Restrictions on 
Employment of Personnel in DoD 
contracts. The purpose of the change is 
to implement Section 0078 of the Fiscul 
Year 1980 Defense Appropriations Act. 
DATES: Effective January 28,1988. 
Comments on the change must be 
submitted in writing to the Executive 
Secretary. DAR Council, at the address 
shown below, on or before March 7, 
1986. to be considered in the formulation 
of the final rule. Please cite DAR Case 
80-3 in all correspondence related to 
this issue.
address : Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council. ATTN: 
Mr. Charles VV. Lloyd, Executive 
Secretary, DASD|P)DARS, c/o 
OASD(ASL), Room 3E791, The 
Pentagon. Washington. DC 20301-3082. 
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, telephone (202) 
007-7288.
SUPPLEMENTARY INFORMATION:
A. Background

The DoD FAR Supplement is codified 
in Chupter 2. Title 48 of the Code of 
Federal Regulations.

The October 1,1905 revision of the 
CFR is the most mcont edition of that

title. It reflects amendments to the 1084 
edition of the DoD FAR Supplement 
made by Defense Acquisition Circulars 
01-1 through 84-10.

Interested parties may submit 
proposed revisions to this Supplement 
directly to the DAR Council.
B. Interim Changes to 48 CFR Parts 222 
and 252

Section 8070 of the FY 1908 Defense 
Appropriations Act. enacted on 
December 2.1.1905. requires that 
whenever the unemployment rate in 
Alaska or Hawaii exceeds the national 
average as determined by the Secretary 
of Labor, service and construction 
conlrar.ts awarded in FY 1906 and 
calling for performance in whole or in 
part within those states must contain a 
restriction on who can be employed to 
perform work on that contract.
C. Determination To Issue an Interim 
Rule

A determination has been made under 
the authority of the Secretary of Defense 
that the regulation in DoD FAR 
Supplement Parts 222 and 252 must be 
issued as an interim rule in compliance 
with section 22 of the Office o f  Federal 
Procurement Policy Act, as amended, in 
order to put in place, as soon as 
possible, the requirements of section 
8078 of the FY 1986 DoD Appropriations 
Act.
D. Regulatory Flexibility Act

This change does nothing more than 
implement section 8078 of the FY 1986 
DoD Appropriations Act. If this changp 
impacts on small entities, it will impact 
only hose small entities that have been 
awarded, in FY 1986, construction and 
services contrails calling for 
performance in whole or in pai l within 
the States of Alaska or Hawaii und then 
only if the unemployment rate for those 
states exceeds the national average, The 
number of small entities thut meet this 
condition are considered to be 
insignificant in relation to the total 
number of small entities that do 
business with the Department of 
Defense. Therefore, the Department of 
Defense certifies that the change will 
not have a significant impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 00! et seq.). ‘
E. Paperwork Reduction Act Information

The interim rule docs not contain 
information collection requirements 
which require the approval of  OMB 
under 44 U.S.C. 3501 et seq.

List of Subjects in 46 CFR Farts 222 and 
252

Government procurement.
Charles W. Lloyd,
Executive Secretary, Defense Acquisition 
ncftiilulory Council,
Adoption of Amendments

Therefore, the DoD FAR Supplement 
contained in 48 CFR Parts 222 and 252 is 
amended us set forth below:

1. The authority for 48 CFR Parts 222 
and 252 continues to read us follows:

Authority: 5 U.S.C. 3CI. II) U.S.C. 2202. UoD Directive 5000.35. and DoD FAR Supplement 201.301.
PART 222-APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS

2. Subpart 222.72, consisting of 
sections 222.7200 through 222.7202. is 
added to read as follows:
Subpart 222.72—Section 8078, 1906 
Defense Appropriations Act— 
Restrictions on the Employment ol  
Personnel for Work on Construction/ 
Service Contracts in Alaska and Hawaii
222.7200 Policy.

(a) Except as provided in (b) and (c) 
below,^Section 8078 of the 1980 Defense 
Appropriations Act requires that 
notwithstanding any other provision of 
law. every contract awarded during FY 
1988 calling for construction or sm  n.es 
to be performed in whole or in part 
within the State ..f Alaska or the State 
of Hawaii shall include a prov ision 
requiring the contractor to employ, for 
the purpose of performing that portion of 
the contract work within the particular 
state, individuals who ure residents of 
that slate, and who. in the case of any 
craft or trade, possess or would be able 
to acquire promptly the necessary skills 
to perform the contract.

(bj This section shall not apply at any 
lime during FY 1986 when the 
unemployment rate in Alaska is not in 
excess of the national average rate of 
unemployment as determined by the 
Secretary of Labor.

(c) This section shall not apply to 
contracts to be performed in whole oi in 
part within the State of Hawaii unless in 
FY 1980 the unemployment raur in 
Hawaii is in excess of the naticaul 
average rate of unemployment a 
determined by the Secretary of Luoor.
222.7201 Waivers.

This section may be waived by the 
Secretary of Defense, the Deputy 
Secretary of Defense, the Assistant 
Secretary of Defense for Acquisition and
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Logistics, and tinv Secretary. 
Undersecretary, or Assistant Secretary 
of the Army. Navy, and Air Force, in the 
interest of national security. Requests 
fur waiver shi II be processed in 
accordance with Departmental or 
agency procedures.
222.7202 Contract Clause.

The contracting officer shall insert the 
clause at 252.222-7002. Restrictions on 
Employment of Personnel, in all 
solicitations and contracts in 
accordance with 222.7200.
PART 252-SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES

3. Section 252.222-7002. is added to 
read as follows:
252.222-7002 Restrictions on Employment ot Personnel.

As prescribed in 222.7202. insert the 
fullnwing clause.
Restrictions on Employment of Personnel 
(Inn. 1986)

ta) The Contractor shall employ, for 
the purpose of performing that portion of 
the contract work in the State of (insert 
appropriate stute), individuals who are 
residents of the state, and who. in the 
case of any craft or trade, possess or 
would be able to acquire promptly ttie 
necessary skills t perform the contract.

(!>) The Contractor agrees to insert the 
substance of this clause, including this 
paragraph (by. in cuch subcontract.
(Find of chaise)
|I'R Due. 88-2494 Filed 2-4-88: 8:45 nm|
0ILUNQ COOE 3S10-01-M

NATIONAL AERONAUTICS AND 
SPACE ADMINSTRATION
48 CFR Parta 1822 and 1852
Interim Changes to the NASA FAR 
Supplement on Overtime 
Compensation
agency: Office of Procurement, 
Procurement Policy Division. NASA. 
action: Interim rule and request Tor 
comment. ,
summary: This notice establishes 
interim amendments to the NASA 
Ftderal Acquisition Regulations System 
concerning overtime compensation and 
invites written comments on these 
interim amendments. This rule 
implements changes to the Contract 
Work Hours and Safely Standards Act 
(CWI ISSA| made Iry Pub. 1-90-145.

Comment Date: Comments aro due not 
later than March 7.1980. 
address: Comments shall be addressed 
to NASA. Procurement Policy Division 
(Code HP). Washington. DC '20548.
FOR FURTHER INFORMATION CONTACT:
VV. A. Greene, Procurement Policy 
Division (Code HP). Office of 
Procurement. NASA Headquarters. 
Washington. DC 20548, Telephone: 202- 
453-2119.
SUPPLEMENTARY INFORMATION:
Background

NASA is issuing this interim change to 
the NASA FAR Supplement to assure 
agency compliance with Pub. L. 99-145 
which became effective on January 1, 
1988. Time allowed for lead agency and 
subsequent action from enactment of 
Pub. L. 99-145 and its effective date was 
relatively short. Due to these urgent and 
compelling circumstances the instant 
changes are being issued as interim 
rules without public comment prior to 
their effectivity.
Impact

The Director. Office of Management 
and Budget (OMB). by memorandum, 
dated December 14,1984, exempted 
certain agency procurement regulations 
from Executive Order 12291. The 
changes concern wages falling within 
the exception of the Regulatory 
Flexibility Act (5 U.S.C. 601(2)). This rule 
does not contain requirements subject to 
the Paperwork Reduction Act (44 U.S.C. 
301 et seq).
List of Subjects in 48 CFR Parts 1822 and 
1052

Government procurement.
S.J. Evans,
Assistant Administrator fo .vcuremrnt.

1. The authority citation for 48 CFR 
Parts 1822 and 1852 continues to read as 
follows:

Authority: 42 U.S.C. 2473(c)(1).
PART 1822-APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITION

2. Subpurls 1822.3 and 1022.4 aro 
added to read as follows:
Subparl 1922.3—Contract Work Hours 
and Safety Standards Act
$ 1822.305 Contract clauses.

(a) The clause at 1852.222-4. Contract 
Work Hour* and Sufety Standards
Act—Overtime Compensation—
General, shall be used In lieu of the 
clause at FAR 52.222-4. same title.

(b) The clause at FAR 52.222-5,rnnlrtiri W/nfL II <111*0 on< I CuTaIu

Compensation—Firefighters and 
Fireguards, shall not be used.
Subpart 1822.4—Labor Standards for 
Contracts Involving Construction
1022.403-1 Clauses for general use.

Except os provided in 1822.403-4. 
every construction contract in excess of 
S2.000 for work within the United States 
shall include the clause at 1852.222-7. 
Contract Work Hours and Safety 
Standards Act—Overtime 
Compensation—Construction.
1822.403-4 Contracts with a State or political subdivision.

In the case of construction contracts 
with a State or political subdivision 
thereof, the contract clause required by
1822.403-1 shall be inserted therein but 
shall be prefaced by the following:

The Contractor agrees to comply with the requirements of the Contract Work Hours and Sufety Standards Act and to insert the 
following clauses in all subcontracts hereunder wilh private persons or firms.
PART 1852-SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES
Subpart 1852.2—Texts of  Provisions 
and Clauses

3. Section 1852.222-4 is added to read 
os follows:
1852.222-4 Contract Work Hours and Safety Standards Act—Overtime Compensation—General (Jan. 1986).

As prescribed in 1822.305(a), insert the 
following clause:

This contract, to the extent that it Is of a character specified in the Contract Work I lours and Safety Standards Act (40 U.S.C. 327-333). is subject to the following previsions and to all other applicable provisions and exceptions of such Act und the regulations of the Secretary of Labor 
thereunder.(a) Overtime requirements. No Contractor or subcontractor contracting for any part uf 
the contract work which rimy require or involve the employmonl of loborers or mcchunics shuil requiro or permit any such laborer or mechanic in any workwuck ,n which ho or she Is employed on such work to work In excess of 40 hours In sur.h workweek unless such laborer or mechanic receives compensation ut n rule not luss than one and one half times the basic rule of pay for all hours worked in excess of 40 hours In such 
workweek.(b) Violation: Liability for unpaid tvapes: 
Liquidated damages. In the event ol any violation of the provisions sol forth in paragraph (u) cl this clause, the Contractor und uny subcontractor responsible therefur shall be lluble lor the unpaid wages. In
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PR E F A C E

In May 198b, the Fourteenth Alaska Legislature amended T it le  36 to establish a new 
system of resident hiring preference on public funded construction projects. The law 
stipulates that a resident hiring preference w il l  trigger on whenever specific 
conditions arc shown to exist. Consequently, the Comraissinner of Labor has been 
instructed to collect and compile the necessary information and to report annually on 
the status of employment m Alaska, the effect of nonresident employment on the 
employment of residents in Alaska, and alternat ethods of increasing resident 
hire.

Last year, under a special appropriation from the legislature, the Department of 
Labor analyzed the economic impact of nonresident employment in Alaska in 1984. This 
year's publication, the f irs t  annual resident hire report prepared in compliance with 
Alaska Statute 36.10.130, updates the data contained in that report and provides 
additional information about the reasons employers hire nonresidents, alternative 
ways of promoting resident hire, and progress toward determining which geographic 
areas of the state qualify for preference under existing law.

This report is composed of five chapters and a series of appendixes that contain the 
best estimates currently available of the impact of nonresidents on Alaska's economy.

Chapter I compares employment and unemployment in Alaska to the rest of the United
States.

Chapter 2 provides 1985 ata about resident and nonresident employment and
unemployment in Alaska, and the economic impact of nonresidents on 
Alaska's economy.

Chapter ) provides a comparison ot how the data contained in Chapter 2 changed from
1984 to 1985.

Chapter 4 describes the process of determining whwh geographic zones qualify tor
preference under current law. This chapter explains uhv no determinations 
.ite actually made in this year's irport and documents the efforts undervay 
to provide information upon which determinations can be made.

Chapter 5 summarizes the results ot several employer surveys in an effort to explain
the reasons why employers hire nonresidents and reviews some of the 
alternative methods available toi promoting resilient hire.

Readers are urged to read the Sources and Limitations section for an explanation ot 
the limitations of the data provided hi this report and to check the Glossary for 
specific definitions of terms used in this report.
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KXEajTIVP. SUMMARY

Hi eh Ilehts of the Data

-In I'M1). $641 million were paid to 77,000 nonresident workers in Alaska. This
represents an increase of $14 million and t>,000 employees over 1484. The 
percentages, however, remained constant from 1484 to 14.4$ with 12 percent of a ll  
wages paid to nonresidents who constituted 23 percent of a l l  employees. See pages 20 
and 45.

-The average annual earnings of nonresidents was only 43 percent as much as the 
average annual earnings of residents of Alasi'a (down from 482 in 1084). Nonresidents 
did not spend as much time working in Alas a as residents did. Fifty-eight percent 
of a l l  residents worked during a ll four calendar quarters, while only 11 percent of 
nonresidents worked in Alaska in a ll  four quarters. See page 20.

-1484 and 1485 data are strikingly similar. Although nonresident employees and wages 
increased in 1485 their overall impact, industry impact, and area impact changed only 
slightly. See page 45.

-I’he food processing industry (of which 44i of hr firms are in seafood processing) 
had the highest number of nonresident employees <11,512). rhe highest percent of 
wages paid to nonresidents <542), and the highest percentage of nonresident employees 
i M i / .  The o il and gas industry paid the highest amount of wages to nonresidents 
• $l0s m illion), although the construction mdustrv .is a whole paid more ($144 
million). Of a l l  the wages paid to nonresidents in Alaska hi 1445. over 21 percent 
went to nonresidents who worked in construction (building construction, heavy 
construction, or special trades construction) and over 15 percent went to 
nonresidents who worked in o il  and gas. See page 23.

-  The Anchorage-MatSu Region had the lowest percentage of nonresident wages and 
employees (102 and 212 respectively); the Southwest Region had the highest (242 and 
142). The Southwest Region also contained both the best and worst (mostly the worst) 
census areas in the state in terms ot the petcent ot wages paid to nonresidents and 
the percentage of employees who were nonresidents. U.ule Hampton had the lowest 
nonresident wages anti employees i /2  and 122 respectively'; while rhe Aleutian Islands 
had the highest <412 and el2) with the Rtistol Bav Bmnngh close behind I ’.42; and 
$42 I. See page 24.

-In i')H$. the number of unemployed never tell below 20,■>!)() individuals in any month 
l'i,000 in 14441. The number of employed nomesidents was always greater than 17,000 

individuals in any month * In,000 hi I4.$.*<. see page 11.

-Alaska has unique economic conditions compared to other states. In 1445, Alaska had 
the f i f t h  highest overall unemployment tale in the nation, the third highest for all 
nonagncultural industries, the highest m manufacturing and government, and the 
sixth highest in construction. Alaska also had one ot the highest unemployment rates 
in the nation for many major occupational categories. See page 15.

-Nearly 22 percent of a l l  regular unemployment insurance benefits paid by Alaska in 
r»85 were interstate payments. Ihis is the highest interstate rate in the nation; 
approximately 4.$ times the national average. Seveiily-tour percent ol those 
interstate payments went to nonresidents. See pages 1$ and 41.
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-A'laska paid almost $32 million in tmcmplayment insurance benefits to nonresidents 111 
1485, of which over $21 million was paid out of state. This represents a significant 
increase over 1484 in which Alaska paid nonresidents $20 million in unemployment
insurance benefits, including $17 milium in out of state payments. See page 41.

Resident Hire Preference Detrrminatinns

In 1486, the Fourteenth Alaska Legislature passed a resident hire statute which is 
complex and substantially different trom previous versions. The legislature 
emphasized the need to pass a law which would withstand a test of constitutionality.
Consequently, the new statute uses a very targeted approach based on detailed
statistica l information.

Before preferences can he implemented, determinations must be made as to which zones 
qual »y for preference based on the specific criteria  outlined in chapter 4. Before 
anv determinations can be made, regulations must lie approved and data compiled. As 
ot early January 1487. regulations have been drafted and reviewed through the public 
hearing process but not finalized. Data have been compiled which illustrate  the
overall economic condition of each zone tsee Tables 4-1 and 4-2, pages 60 and 61);
however, data about occupational suppiv and demand are not currently available in 
enough detail to demonstrate that nonresident workers have displaced qualified, 
available resident workers in specific occupations in specific areas ot the state. 
Consequently, the Department of Labor has designed a system to collect the necessary 
detail, and has begun implementation ot those procedures. The department expects to 
have the detailed information needed to evaluate possible determinations for most 
construction-related occupations bv Janiiarv 1488. Data bout the social and economic 
impact of unempIovment are available through a variety of sources which w ill In- 
analyzed in dep-.h during 1487.

For additional information see chapter 4, beginning on page $7.

Reasons Krop1oyers Hire Non resi d ents

Sixty percent ot employers contacted in a Department ot Labor snrvev said their 
industries hir** nonresidents because available Alaskans lack required training or 
experience.

Thirtv-tive percent ot employers contacted stated that their industries hire
nonresidents because there arp no Alaskans available. This reason was most commonly
cited by employers in fond processing.

F it ly  percent ot employers contacted staled th.it then industries hue noinesidents 
because i t  is company policy to transfer people within the company. This reasnu was 
most commonly cited by employers in mining industries.

For additional information see chapter S, beginning on page h2.

Promoting Resident Hi re

Employers commonly promote the hiting of residents by having a company resident hire 
policv; advertising openings Incallv; or using local unions. Job Service offices, 
loc.»l private employment agencies or universities In Iind workers.



Employers fe lt  the State could increase resident hire by promoting the issue, and 
working actively to train and place resident workers.

In a survey concerning vocational education, 40 percent of respondents from the 
manufacturing and wholesale trade industries fe lt  there was not a trained Alaska 
labor force available.

More than '*'» percent ot employers who responded to the vocational education survey 
said they would prefer to hire Alaskans. Nearly 7s percent of survey respondents 
indicated that they would be w illing to hire an underqua11 tied Alaskan i f  the Alaskan 
could be trained.

The I4H6 Alaska Hire Task Force Report presented 3s alternatives for promoting 
resident hire in Alaska. The report was intended primarily for policy makers to use 
as a reference nf new ideas and in itiatives on resident hire.

he Department of Labor is now collecting additional data from employers relating to 
the occupation and work location of their empiovees. This wi l l  allow the department 
to evaluate the impact of nonresident employment by individual occupation and 
specific work location. Then Alaska's policy makers can use those facts to adjust 
laws, regulations, administrative procedures, and programs to comprehensively 
encourage higher levels of resident employment throughout Alaska.

For additional information see chapter S. beginning on page s j.
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A wage and h o u r  i n v e s t i g a t o r  p o s i t i o n  w ou ld  be 
r e q u i r e d  t o  a s s i s t  i n  m o n i t o r i n g  and e n f o r c i n g  th e  
r e s i d e n t  h i r e  p r o v i s i o n s  o f  t h e  D e f e n s e  A p p r o ­
p r i a t i o n s  A c t  on t h e  D e f e n s e  p r o j e c t s  c o v e r e d  by 
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bquipmcnt
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Federal Receipts I001 7 5 ,0 0 0
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General Funds 1004
l-A Receipts 1005
Program Receipts 1028
CIP Receipts 1061
Other
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e l a t i n g  t o  a n  a g r e e m e n t  b e t w e e n  t h e  D e p a r t m e n t  o f  D e f e n s e  a n d  t h e  A l a s k a  
a p a r t m e n t  o f  L a b o r  f o r  e n f o r c e m e n t  o f  t h e  A l a s k a n  h i r e  r e q u i r e m e n t s  o f  s e c <  
0 7 8  o f  t h e  1 9 8 6  D e f e n s e  A p p r o p r i a t i o n s  A c t ,  a n d  s u b s e q u e n t  a c t s ;  a n d  u r g i n g  
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SCCMMEHDS:

; ]  r e p l a c e  w i t h
] a t t a c h e d  a m e n d m e n t ( s )  

d o  p a s s  
d o  n o t  p a s s  

[  ] n o  r e c o m m e n d a t i o n
[  ] i n d i v i d u a l  r e c o m m e n d a t i o n s
[  ] a d d i t i o n a l  r e f e r r a l  t o  t h e

3 0 PTS: C ] l e t t e r  o f  i n t e n t

[  ] t h e  s a m e  t i t l e
[  ] a  n e w  t i t l e

C o m m i t t e e

CTACHKS HEW F I S C A L  N O T E ( s ) :  
3 f i s c a l  i m p a c t  

z e r o  f i s c a l  n o t e  
] z e r o  w i t h  a n a l y s i s

[G3TEHG DO PASS:

V-- ___

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e
p u b l i s h e d  ______________________________

[  ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l
n o t e  p u b l i s h e d  ______________________

SIGNING OTHER RECOMMENDATIONS:

av.nll/ioli- •mpinyitenc or ch? j; one

•ilEKCAS «:tvt teihsral .’. o v e n u a e n t , in reooi'nicion oi n b e s e  facta. has 

prtvldviil * c>r r.h«* h i r e  ol A l a s k a n  r e s i d e n t s  on 'ifDurtr.ent

V i . - . n a e  c o n t r a c t s  I n  t h e  i n  a e c .

- 1 -
J 0 7 3  «♦: ch« 19T.6 Jeicnn**

IIJR 22

_____
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T h e  p r o p o s e d  l e g i s l a t i o n  m a n d a t e s  a n  a p p r o p r i a t e  p r e m i u m  r e d u c t i o n  o f  
n o t  l e s s  t h a n  5*/. t o r  a  d r i v e r  o v e r  age* S3 w h o  r e q u e s t s  t h e  r e d u c t i o n  
a n d  h a s  w i t h i n  t h e  p r e v i o u s  t h r e e  y e a r s  c o m p l e t e d  a  m o t o r  v e h i c l e  
a c c i d e n t  p r e v e n t i o n  c o u r s e  a p p r o v e d  b y  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y

T h e  p r i n c i p a l  i s s u e  o f  c o n c e r n  w i t h  t h i s  l e g i s l a t i o n  i s  n o t  w h e t h e r  
p e r s o n s  m e e t i n g  t h e  c o n d i t i o n s  i n  t h e  b i l l  s h o u l d  r e c e i v e  a  c r e d i t  i n  
t h e i r  a u t o m o b i l e  i n s u r a n c e  f u r  t h a t  c o n d i t i o n ,  b u t  w h e t h e r  t h e  a m o u n t  
o f  c r e d i t  s h o u l d  h e  e s t a b l i s h e d  i n  l e g i s l a t i o n .  W h i l e  s u c h  a n  a c t i o n  
w o u l d  b e  a p p r o p r i a t e  w h e r e  t h e  s t a t e  i s  t h e  i n s u r e r ,  i t  i s  s u b j e c t  t o  
q u e s t i o n  i n  t h o s e  c a s e s  w h e r e  t h a t  i n s u r a n c e  i s  p r o v i d e d  b y  p r i v a t e  
i n s u r e r s .

T h e  S t a t e  o f  A l a s k a  h a s  n o t  p r e v i o u s l y  m a n d a t e d  s p e c i f i c  r a t e s ,  r a t e  
l e v e l s  o r  r a t e  v a l u e s  f o r  i n s u r a n c e  w r i t t e n  i n  t h i s  s t a t e .  T o  d o  s o  
c o n f l i c t s  w i t h  t h e  i n s u r a n c e  r a t e  l a w  ( A S  £21 . 39 .010  e t  s e q . )  w h i c h  
r e q u i r e s  t h a t  a  r a t e  s h a l l  b e  n e i t h e r  e x c e s s i v e ,  i n a d e q u a t e ,  n o r  
u n f a i r l y  d i s c r i m i n a t o r y .  I f  r a t e  r e d u c t i o n s  o r  c h a n g e s  o c c u r  d u e  t o  
p a r t i c u l a r  c o n d i t i o n s ,  t h e  l a m  n o w  r e q u i r e s  t h a t  t h e  c r e d i t  s h o u l d  
a c t u a l l y  r e f l e c t  t h e  e x p e r i e n c e  o f  t h e  i n s u r e r  o r  a  g r o u p  o f  i n s u r e r s  
o r  p e r s o n s  w h o  m e e t  t h e  c o n d i t i o n s  f o r  t h e  p a r t i c u l a r  c r e d i t .

T o  t h e  d e g r e e  t h a t  a  p a r t i c u l a r  l e v e l  o l  m a n d a t e d  c r e d i t  i s  i n c o r r e c t ,  
a  s u b s i d y  i s  c r e a t e d .  W h e n  t h a t  o c c u r s ,  t h e  s u b s i d i z e d  b u s i n e s s  f i n d s  
i t  d i f f i c u l t  t o  f i n d  a  s t a n d a r d  m a r k e t .  A l a s k a  e x p e n d s  a  c o n s i d e r a b l e  
o f  l o t  i n  m a i n t a i n i n g  a  m a r k o t p l a *  - f o r  a  v a s t  v a r i e t y  o f  k i n d s  o f  
i n s u r a n c e .  T h i s  i s  c o m p l i c a t e d  b y  t h e  f a c t  t h a t  A l a s k a  r e p r e s e n t s  
a b o u t  1 / E 7 .  o f  t h e  P r e m i u m  i n  t h e  U n i t e d  S t a t e s .  T o  t h e  d e g r e e  t h a t  
i n s u r e r s  p e r c e i v e  t h a t  A l a s k a  p r o v i d e s  a  f a v o r a b l e  c l i m a t e  a n d  t h e  
o p p o r t u n i t y  f o r  p r o f i t  ( r e a l  o r  i m a g i n e d ) ,  i n s u r e r s  a r e  w i l l i n g  t o  
p a r t i c i p a t e ?  i n  t h e  A l a s k a  m a r k e t p l a c e .  W h e n  t h a t  p e r c e p t i o n  c h a n g e s  
d u e  t o  c o n d i t i o n s  w r o u g h t  b y  r e g u l a t i o n  o r  l e g i s l a t i o n ,  i n s u r e r s  t e n a  
t o  m i g r a t e  t o  m o r e  p r o f i t a b l e  j u r i s d i c t i o n s .

A  r a t e  r e d u c t i o n  m a y  o r  m a y  n o t  b e  w a r r a n t e d  f o r  t h e  c o n d i t i o n s  i n  t h e  
b i l l  d e p e n d i n g  o n  a  n u m b e r  o f  o t h e r  f a c t o r s  t h a t  a  s t a t u t o r i l y  
m a n d a t e d  r a t e  w o u l d  b e  u n a b l e  t o  c o n s i d e r .  A n  e x t r e m e  e x a m p l e  f o r  
s a k e  o f  i l l u s t r a t i o n  w o u l d  b e  w h e r e  a n  i n s u r e r  w r i t e s  o n l y  d r i v e r s  
o v e r  55 w h o  m e e t  t h e  c o n d i t i o n s  s e t  f o r t h  i n  t h e  h i l l ,  a n d  w h o s e  r a t e s  
a r e  a d * ? q u a t e  f o r  t h a t  s e l e c t i o n  o f  b u s i n e s s .  I n  s u c h  a  c a s e ,  t h i s  
p r o p o s a l  w o u l d  f o r c e  t h e  i n s u r e r  t o  c h a r g e  a  r a t e  t h a t  w o u l d  b e  
i n a d e q u a t e  t o  c o v e r  t h i s  c l a s s  o f  i n s u r e d .  F u r t h e r ,  t h e  s e l e c t i o n  o f  
a g e  55 m a y  b e  u n f a i r l y  d i s c r i m i n a t o r y  i f  o t h e r  a g e  g r o u p s  h a v e  a  
s i m i l a r  e x p e r i e n c e  w h e n  m e e t i n g  s i m i l a r  c o n d i t i o n s .

W e  a r e  c o n c e r n e d  t h a t  t h e  v e r y  g r o u p  t h i s  l e g i s l a t i o n  i n t e n d s  t o  
a s s i s t ,  m a y  b e  h u r t *  b y  i t s  p r e s e n c e .
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A n  a l t e r n a t i v e ?  a p p r o a c h *  t h a t  w o u l d  l i k e l y  t o  be? l e s s ,  d i s r u p t i v e  i n  
t e r m s  o f  o u r  e f f o r t s  t o  p r o m o t e ?  A l a s k a  a s  a  g o a d  p l a c e  f o r  i n s u r e r s  t o  
d o  b u s i n e s s  m o u l d  b e  t o  m a n d a t e  t h e  r u l e  b u t  n o t  t h e  v a l u e  o f  t h e  r u l e .

A M E N D M E N T S

O n  p a g e  J. , l i n o  J.1 a n d  12 ,  r e m o v e  t h e  w o r d s  " o f  n o t  l e s s  t h a n  5 
p e r c e n t "

O n  p a g e  1 ,  l i n e  13 ,  d e l e t e  t h e  w a r d  " c a s u a l t y "  a n d  i n s e r t  t h e  w o r d s  
" b o d i 1v  i n j u r y  l i a b i l i t y ,  p r o p e r t y  d a m a g e  l i a b i l i t y ,  a n d  c o l l i s i o n "



P r o p o s e d  A m endm en ts  t o  H JR  2 2  am :

P a g e  2 ,  l i n e  2 7  a f t e r  " F U R T H E R  R E S O L V E D  t h a t "  D E L E T E  t h r o u g h  

p a g e  3 ,  l i n e  7  a n d  r e p l a c e  w i t h :

s h o u l d  a  c o o p e r a t i v e  a g r e e m e n t  b e  c o n s u m m a t e d ,  t h e  

A l a s k a  S t a t e  L e g i s l a t u r e  d i r e c t s  t h e  s t a t e  D e p a r t m e n t  o f  L a b o r  

t o

( a )  a s s i s t  e m p l o y e r s  a n d  l a b o r  o r g a n i z a t i o n s  i n  v e r i f y i n g  

t h e  r e s i d e n c y  o f  a p p l i c a n t s  a n d  e l i g i b i l i t y  f o r  p r e f e r e n c e  

u n d e r  s e c .  8 0 7 8  a n d  s u b s e q u e n t  a c t s ;  a n d

( b )  c e r t i f y  t o  t h e  D e p a r t m e n t  o f  D e f e n s e  a n d  i t s  

c o n t r a c t o r s  t h e  a v a i l a b l i l i t y  o r  n o n a v a i l a b i l i t y  o f  q u a l i f i e d  

v / o r k e r s  e l i g i b l e  f o r  t h e  r e s i d e n t  h i r e  p r o v i s i o n s  o f  s e c .  8 0 7 8  

a n d  s u b s e q u e n t  a c t s .
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O r i g i n a l  s p o n s o r s :  S u n d  a n d  H e r r m a n n

BY T H E  L A B O R  AND
I N  T H E  H O U S E  C O M M E R C E  C O M M I T T E E

S E N A T E  C S  F O R  H O U S E  J O I N T  R E S O L U T I O N  N O .  23 ( L & C )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A LA SKA  

F I F T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

R e l a t i n g  t o  t r i b u t y l t i n .

B E  I T  R E S O L V E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A LA S K A :

W HEREAS  t r i b u t y l t i n  i s  o n e  o f  t h e  m o s t  t o x i c  s u b s t a n c e s  e v e r  d e l i b e r ­

a t e l y  i n t r o d u c e d  i n t o  t h e  m a r i n e  e n v i r o n m e n t ;  a n d

W HEREAS  t r i b u t y l t i n  i s  u s e d  w i d e l y  i n  m a r i n e  b o t t o m  p a i n t s  a s  a n  

a n t i f o u l a n t  a n d  o n  t h e  n e t s  o f  m a r i n e  f i s h  p e n s  t o  p r e v e n t  t h e  g r o w t h  o f  

p l a n t s ,  a l g a e ,  a n d  o t h e r  s u b s t a n c e s  o n  t h e  p e n  m e s h ;  a n d

W HEREAS  a n  e v e r - i n c r e a s i n g  b o d y  o f  e v i d e n c e  i n d i c a t e s  t h a t  t r i b u t y l -  

t i n - b a s e d  a n i i f o u l i n g  p a i n t s ,  a n d  p e n s  t r e a t e d  w i t h  t r i b u t y l t i n ,  c a u s e  s u b ­

s t a n t i a l  h a r m  t o  t h e  e n v i r o n m e n t ,  c a u s e  d e f o r m i t i e s  i n  o y s t e r s  a n d  o t h e r  

s h e l l f i s h ,  a n d  a r e  l e t h a l  t o  j u v e n i l e  c h i n o o k  s a l m o n ;  a n d

W HEREAS  t r i b u t y l t i n  i s  k n o w n  t o  b e  h a r m f u l  i n  a m o u n t s  e x c e e d i n g  f i v e  

p a r t s  p e r  t r i l l i o n ;  a n d

W HEREAS  h i g h  c o n c e n t r a t i o n s  o f  t r i b u t y l t i n  h a v e  b e e n  f o u n d  i n  t h e  

w a t e r  o f  w e s t  c o a s t  m a r i n a s ,  r a n g i n g  f r o m  100 t o  1 , 0 0 0  p a r t s  p e r  t r i l l i o n ;  

a n d

W HER EA S  r e c e n t  s t u d i e s  b y  t h e  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  h a v e  

f o u n d  t h a t  s a l m o n  r e a r e d  i n  s e a  p e n s  t r e a t e d  w i t h  t r i b u t y l t i n  a b s o r b  

t r i b u t y l t i n  i n  t h e i r  f l e s h ,  r e s u l t i n g  i n  c o n c e n t r a t i o n s  i n  t h e  f i s h  e x c e e d ­

i n g  f i v e  p a r t s  p e r  t r i l l i o n ;  a n d

W HEREAS  p e n - r e a r e d  s a l m o n  c o n t a m i n a t e d  w i t h  t r i b u t y l t i n  a n d  i m p o r t e d  

i n t o  t h e  U n i t e d  S t a t e s  o r  p r o d u c e d  d o m e s t i c a l l y  e n t e r  t h e  f r e s h ,  f r o z e n ,  

a n d  s m o k e d  f i s h  m a r k e t s  a l o n g  w i t h  w i l d  s a l m o n ;  a n d

W HEREAS  s t u d i e s  h a v e  s h o w n  t h a t  e x p o s u r e  t o  t r i b u t y l t i n  c a n  b e  d a n g e r ­

o u s  t o  t h e  h e a l t h  o f  p e o p l e  a n d ,  t h e r e f o r e ,  h um an  c o n s u m p t i o n  o f  f i s h

- 1 -  S C S  H J R  2 3 ( L & C )

5 - 0 8 4 3 B
H e i n
A / 2 1 / 8 7



c o n t a m i n a t e d  w i t h  t r i b u t y l t i n  s h o u l d  b e  a v o i d e d ;

WHEREAS c o o k i n g  w a s  f o u n d  t o  b e  i n e f f e c t i v e  i n  d e s t r o y i n g  o r  r e m o v i n g  

t r i b u t y l t i n  f r o m  t h e  c o n t a m i n a t e d  f i s h ;  a n d

WHEREAS t h e  U n i t e d  S t a t e s  N a v y  i s  c o n s i d e r i n g  a  c o n v e r s i o n  t o  t h e  u s e  

o f  t r i b u t y l t i n - a d d i t i v e  b o t t o m  p a i n t s  f o r  i t s  f l e e t ;  a n d

WHEREAS t r i b u t y l t i n - b a s e d  b o t t o m  p a i n t s  h a v e  b e e n  b a n n e d  o r  r e s t r i c t e d  

i n  F r a n c e  a n d  G r e a t  B r i t a i n  a t  t h e  i n s i s t e n c e  o f  t h e  f i s h i n g  i n d u s t r y ;  a n d  

WHEREAS t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  i s  t h e  a g e n c y  r e s p o n s i b l e  

f o r  t h e  p r o t e c t i o n  o f  t h e  c o a s t a l  e n v i r o n m e n t  i n  t h e  U n i t e d  S t a t e s ;  a n d

WHEREAS t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  h a s  t h e  e x p e r t  s t a f f  

n e c e s s a r y  t o  p r e p a r e  a n d  d i s t r i b u t e  a p p r o p r i a t e  i n f o r m a t i v e  m a t e r i a l s  o n  

t h e  u s e  o f  t r i b u t y l t i n  a n d  i t s  p o t e n t i a l  a d v e r s e  e f f e c t s  o n  t h e  m a r i n e  

e n v i r o n m e n t ;  a n d

WHEREAS a l t e r n a t i v e  a n t i f o u l a n t  b o t t o m  p a i n t s  e x i s t  a n d  a r e  a v a i l a b l e  

t o  m i l i t a r y ,  c o m m e r c i a l ,  a n d  r e c r e a t i o n a l  f l e e t s ;

BE  I T  R E SO LV ED  b y  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  t h e  F o o d  a n d  D r u g  

A d m i n i s t r a t i o n  i s  r e s p e c t f u l l y  r e q u e s t e d  t o  i m p o s e  a n  i m m e d i a t e  b a n  o n  t h e  

i m p o r t a t i o n  a n d  s a l e  i n  t h e  U n i t e d  S t a t e s  o f  s a l m o n  r e a r e d  i n  t r i b u t y l t i n -  

t r e a t e d  a q u a c u l t u r e  p e n s ;  a n d  b e  i t

F U R T H E R  R E SO LV E D  t h a t  t h e  C o n g r e s s  o f  t h e  U n i t e d  S t a t e s  i s  r e s p e c t ­

f u l l y  r e q u e s t e d  t o

( 1 )  b a n  t h e  u s e  o f  t r i b u t y l t i n - b a s e d  b o t t o m  p a i n t s  o n  a l l  m i l i ­

t a r y ,  c o m m e r c i a l ,  a n d  r e c r e a t i o n a l  v e s s e l s ,  u n l e s s  a  m e t h o d  i s  d e v e l o p e d  

f o r  t h e  s a f e  u s e  o f  t r i b u t y l t i n - b a s e d  b o t t o m  p a i n t  o r  p a i n t s  c o n t a i n i n g  

d e r i v a t i v e s  o f  o r g a n o t i n ;

( 2 )  r e q u i r e  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  t o  e x p e d i t e  i t s  

s p e c i a l  r e v i e w  o f  t r i b u t y l t i n  a n d  t o  e x p a n d  t h e  r e v i e w  t o  i n c l u d e  a l l  2 0  

t r i b u t y l t i n  c o m p o u n d s ;

( 3 )  b a n  t h e  i m p o r t a t i o n  a n d  s a l e  i n  t h e  U n i t e d  S t a t e s  o f  s a l m o n  
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r e a r e d  i n  t r i b u t y l t i n - t r e a t e d  a q u a c u l t u r e  p e n s ;

( A )  i m m e d i a t e l y  d i r e c t  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  t o  

c r e a t e  a n d  d i s t r i b u t e  t o  e v e r y  b o a t  o w n e r  i n  t h e  U n i t e d  S t a t e s  a  b r o c h u r e  

r e g a r d i n g  t r i b u t y l t i n ;

( 5 )  e s t a b l i s h  n a t i o n a l  s t a n d a r d s  f o r  c o n c e n t r a t i o n s  o f  t r i b u t y l ­

t i n  i n  s a l t  w a t e r  a n d  f r e s h  w a t e r ;

( 6 )  i m p o s e  a  l e v y  o n  t r i b u t y l t i n  p r o d u c e r s ,  b a s e d  o n  t h e  n u m b e r  

o f  p o u n d s  o f  a c t i v e  t r i b u t y l t i n  p r o d u c e d ,  a n d  u s e  t h e  p r o c e e d s  o f  t h e  l e v y  

t o  p r o v i d e  e a c h  s t a t e  w i t h  m o n e y  t o  m o n i t o r ,  r e v i e w ,  a n d  e v a l u a t e  t h e  

e f f e c t s  o f  t r i b u t y l t i n  o n  t h e  m a r i n e  e n v i r o n m e n t .

C O P I E S  o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  R o n a l d  

R e a g a n ,  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ;  t o  t h e  H o n o r a b l e  J o h n  C .  S t e n n i s ,  

P r e s i d e n t  p r o  t e m p o r e  o f  t h e  U n i t e d  S t a t e s  S e n a t e ;  t o  t h e  H o n o r a b l e  J i m  

W r i g h t ,  S p e a k e r  o f  t h e  U n i t e d  S t a t e s  H o u s e  o f  R e p r e s e n t a t i v e s ;  t o  t h e  

H o n o r a b l e  E r n e s t  F .  H o l l i n g s ,  c h a i r m a n ,  S e n a t e  C o m m i t t e e  o n  C o m m e r c e ,  

S c i e n c e ,  a n d  T r a n s p o r t a t i o n ;  t o  t h e  H o n o r a b l e  P a t r i c k  J .  L e a h y ,  c h a i r m a n ,  

S e n a t e  C o m m i t t e e  o n  A g r i c u l t u r e ,  N u t r i t i o n ,  a n d  F o r e s t r y ;  t o  t h e  H o n o r a b l e  

W a l t e r  B .  J o n e s ,  c h a i r m a n ,  H o u s e  C o m m i t t e e  o n  M e r c h a n t  M a r i n e  a n d  F i s h e r ­

i e s ;  t o  e a c h  m e m b e r  o f  t h e  C a l i f o r n i a ,  O r e g o n ,  a n d  W a s h i n g t o n  C o n g r e s s i o n a l  

d e l e g a t i o n s ;  t o  L e e  M. T h o m a s ,  A d m i n i s t r a t o r ,  U . S .  E n v i r o n m e n t a l  P r o t e c t i o n  

A g e n c y ;  t o  D r .  F r a n k  E .  Y o u n g ,  C o m m i s s i o n e r ,  F o o d  a n d  D r u g  A d m i n i s t r a t i o n ;  

a n d  t o  t h e  H o n o r a b l e  T e d  S t e v e n s  a n d  t h e  H o n o r a b l e  F r a n k  M u r k o w s k i ,  U . S .  

S e n a t o r s ,  a n d  t h e  H o n o r a b l e  D o n  Y o u n g ,  U . S .  R e p r e s e n t a t i v e ,  m e m b e r s  o f  t h e  

A l a s k a  d e l e g a t i o n  i n  C o n g r e s s .
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S e n a t o r  T im  K e l l y
C h a i r m a n ,  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
P .  O .  B o x  2 1 - 0 0 0 1  
A n c h o r a g e ,  A l a s k a  9 9 5 2 1

R e : H J R 2 5  -  R e p e a l  o f  t h e  M c C a r r a n - F e r g u s o n  A c t

D e a r  S e n a t o r  K e l l y :

H J R 2 5  w a s  u n d e r  c o n s i d e r a t i o n  b y  y o u r  c o m m i t t e e  a t  t h e  
e n d  o f  t h i s  r e c e n t  l e g i s l a t i v e  s e s s i o n .  I  am w r i t i n g  a b o u t  t h i s  
r e s o l u t i o n ,  o n  b e h a l f  o f  t h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  
w h i c h  r e p r e s e n t s  1 7 1  p r o p e r t y / c a s u a l t y  i n s u r a n c e  c o m p a n i e s  i n  t h e  
U n i t e d  S t a t e s .  T h e  A I A  o p p o s e s  p a s s a g e  o f  H J R 2 5 . I  am e n c l o s i n g  
a  b a c k g r o u n d  p a p e r  w h i c h  e x p l a i n s  t h e  M c C a r r a n - F e r g u s o n  A c t .  I  
am a l s o  e n c l o s i n g  a  l e t t e r  f r o m  t h e  P r e s i d e n t  o f  t h e  Amer* ’ c a n  
I n s u r a n c e  A s s o c i a t i o n  t o  S e n a t o r  M e t z e n b a u m  e x p l a i n i n g  o u r  p o s i ­
t i o n .

T h e  M c C a r r a n - F e r g u s o n  A c t  w a s  e n a c t e d  i n  1 9 4 5 ,  b u t  t h e  
r o o t s  o f  s t a t e  r e g u l a t i o n  o f  t h e  i n s u a n c e  i n d u s t r y  g o  b a c k  t o  a t  
l e a s t  1 8 6 9 .  T h e  A c t  h a s  a  t w o  p r o n g  e f f e c t :  ( 1 )  i t  k e e p s  t h e
r e g u l a t i o n  a n d  t a x a t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y  u n d e r  s t a t e  
c o n t r o l  ( p r e m i u m  t a x  g e n e r a t e s  o v e r  T w e n t y - t h r e e  M i l l i o n  D o l l a r s  
a n n u a l l y  f o r  t h e  S t a t e  o f  A l a s k a ) ,  a n d  ( 2 )  i t  a l l o w s  t h e  i n s u r ­
a n c e  i n d u s t r y  c e r t a i n  l i m i t e d  a n t i - t r u s t  e x e m p t i o n s ,  e s p e c i a l l y  
i n  r a t e  m a k i n g  a c t i v i t y .



R obertson . M onagle &  Eastaugh

S e n a t o r  T i m  K e l l y  
J u n e  2 ,  1 9 8 7  
P a g e  Two

T h e  p r o p o n e n t s  o f  H J R 2 5  a r g u e  t h a t  e l i m i n a t i o n  o f  t h e  
a n t i - t r u s t  e x e m p t i o n  w i l l  i n c r e a s e  c o m p e t i t i o n ,  t h u s ,  d e c r e a s e  
p r e m i u m  r a t e s .  We b e l i e v e  t h i s  p r e m i s e  i s  3 i m p l y  w r o n g .  T h e  
f u n c t i o n  o f  r a t e  m a k i n g  i s  t o  t a k e  a s  m uch  a c t u a r i a l  i n f o r m a t i o n  
a s  p o s s i b l e  t o  e s t a b l i s h  a n  a d e q u a t e  p r e m i u m  ( o r  r a t e )  i n  o r d e r  
t o  c o v e r  f u t u r e  l o s s e s .  E l i m i n a t i o n  o f  r a t e  m a k i n g  w o u l d  m o s t  
p r o f o u n d l y  a f f e c t  s m a l l  i n s u r a n c e  c o m p a n i e s  w h o  d o  n o t  h a v e  
i n - h o u s e  a c t u a r i a l  d e p a r t m e n t s .  I t  w o u l d  a l s o  a f f e c t  l a r g e r  
c o m p a n i e s  w h o  p l a n  o n  e n t e r i n g  i n t o  a  n e w  l i n e  o f  i n s u r a n c e  
b u s i n e s s ,  a n d  m u s t  r e l y  o n  e s t a b l i s h e d  r a t e s .  F i n a l l y ,  i t  w o u l d  
a f f e c t  j o i n t  u n d e r w r i t i n g  a c t i v i t i e s  t o  i n s u r e  l a r g e  p r o j e c t s .  
W i t h o u t  t h e  r a t i n g  f u n c t i o n  f r o m  i n d e p e n d e n t  r a t i n g  b u r e a u s ,  t h e  
s m a l l e r  c o m p a n i e s  s i m p l y  w o u l d  n o t  b e  a b l e  t o  c o m p e t e .  T h e r e  
w o u l d  b e  a n  i n c r e a s e d  c o n c e n t r a t i o n  i n  t h e  i n d u s t r y  a n d  c o m p e t i ­
t i o n  w o u l d  l i k e l y  d e c r e a s e .  T e s t i m o n y  d u r i n g  t h e  H o u s e  J u d i c i a r y  
h e a r i n g  o v e r w h e l m i n g l y  i n d i c a t e s  t h a t  t h e  i n s u r a n c e  i n d u s t r y  i s  
v e r y  c o m p e t i t i v e  i n  A l a s k a .

S t a t e  r e g u l a t o r s  a l s o  r e l y  u p o n  r a t e  m a k i n g  i n f o r m a t i o n  
t o  m o n i t o r  p r e m i u m  c h a n g e s  b y  t h e  i n s u r a n c e  c o m p a n i e s .  T h e  
N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n e r s  o p p o s e  r e p e a l  o f  
t h e  M c C a r r a n - F e r g u s o n  A c t .  T h e  I n d e p e n d e n t  I n s u r a n c e  A g e n t s  a n d  
B r o k e r s  A s s o c i a t i o n  a n d  T h e  N a t i o n a l  C o n f e r e n c e  o n  I n s u r a n c e  
L e g i s l a t o r s ,  a l s o  o p p o s e  r e p e a l .

R a t e  m a k i n g  i s  t h e  c o r n e r s t o n e  o f  t h e  i n s u r a n c e  i n d u s ­
t r y ,  w h i c h  h a s  s e r v e d  t h e  p u b l i c  w e l l  t o r  m a n y ,  m a n y  y e a r s .  
R e p e a l  o f  t h e  M c C a r r a n - F e r g u s o n  M o t  w i l l  n o t  i n c r e a s e  c o m p e t i t i o n  
a n d ,  i n  f a c t ,  m a y  h a v e  j u s t  t h e  o p p o s i t e  e f f e c t .  I  w o u l d  b e  
p l e a s e d  t o  s u p p l y  a d d i t i o n a l  b a c k g r o u n d  i n f o r m a t i o n  o n  t h e  
M c C a r r a n - F e r g u s o n  A c t  a t  t h e  r e q u e s t  o f  y o u  o r  y o u r  s t a f f .

S i n c e r e l y ,

c c :  A l l  M e m b e r s  o f  t h e  S e n a t e  L a b o r  a n d  C o m m e r c e
Commi  t t e e

S e n a t o r  R i c h a r d  I .  E l i a s o n  
S e n a t o r  R i c h  U e h l i n g  
S e n a t o r  B e t t y e  M. F a h r e n k a m p  
S e n a t o r  M i k e  S z y m a n k s k i
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A M E R I C A N  I N S U R A N C E  A S S O C I A T I O N
1025 Connecticut Ave.. N.W. 
Washington, D.C. 20036 
(202) 293-3010

J a n uary  23, 1987

The Honorable  Howard M. Metzenbaum 
140 S e n a t e  R u s s e l l  O f f i c e  B u i l d i n g  
W as h in g to n ,  D .C.  20510-3502
Dear S e n a t o r  Metzenbaum,

L*.
I am w r i t i n g  you b e c a u s e  I am d e e p l y  c o n c e r n e d ' a b o u t  some o f  

t h e  r e a s o n s  you have advanced f o r  r e p e a l i n g  th e  M cC arran -F e rgu so n  
A c t .  I have read your  s t a t e m e n t  i n t r o d u c i n g  l e g i s l a t i o n  (S 80) to  
r e p e a l  t h e  A c t ,  and b e l i e v e  i t  c o n t a i n s  many i n a c c u r a c i e s  about  
t h e  i n s u r a n c e  m a rk et .  C h i e f  among them i s  th e  c o n t e n t i o n  i n  the  
s t a t e m e n t  t h a t  r e p e a l  w i l l  promote “ h e a l t h y  and v i g o r o u s  
c o m p e t i t i o n "  and " im prove  th e  a v a i l a b i l i t y  and a f f o r d a b i l i t y  c f  
i n s u r a n c e . "  I b e l i e v e  t h a t  n e i t h e r  c o n t e n t i o n  i s  s u p p o r t a b l e ,  and 
I hope you w i l l  s p a r e  me a minute o f  your time to  e x p l a i n  why.

The i n s u r a n c e  i n d u s t r y  i s  one o f  the  most c o m p e t i t i v e  
i n d u s t r i e s  i n  A m e rica .  T h ere  a r e  n e a r l y  3500 companies  t h a t  s e l l  
p r o p e r t y  and c a s u a l t y  i n s u r a n c e .  Nine hundred companies  o p e r a t e  
n a t i o n w i d e ,  and none o f  them has dominant market  s h a r e .  The 
h i g h l y  c o m p e t i t i v e  n a t u r e  o f  t h i s  b u s i n e s s  was r e c e n t l y  
r e c o n f i r m e d  by the  U .S .  Department o f  J u s t i c e ,  which  c o n c lu d e d  
l a s t  A p r i l  t h a t  " p r o p e r t y  and c a s u a l t y  i n s u r a n c e  (com pan ies)  a r e  
i n  e f f e c t i v e  c o m p e t i t i o n  wi t h  each  o t h e r . . . . "

• M oreover,  much o f  t h i s  c o m p e t i t i o n  stems from s m a l l  i n s u r e r s  
who a r e  a b l e  to  compete e f f e c t i v e l y  o n l y  b e ca u s e  M cC arran-F erguson 
a l l o w s  f o r  s t a t e  r e g u l a t o r y  mechanisms through which i n d u s t r y w i d e  
l o s s  d a t a  can be g a t h e r e d  and made a v a i l a b l e  to  them. W ithout  
t h i s  s h a r i n g  o f  d a t a ,  t he  a b i l i t y  of  s m a l l e r  companies to  compete 
would be g r e a t l y  d i m i n i s h e d .  And even the l a r g e s t  companies  would 
h ave d i f f i c u l t y  g a t h e r i n g  s u f f i c i e n t  da t a  to  a p p r o p r i a t e l y  p r i c e  
c e r t a i n  o f  t h e i r  i n s u r a n c e  p r o d u c t s .  C o n c e n t r a t i o n  in  t h e  
i n d u s t r y ,  t h e r e f o r e ,  would u n d o u b te d ly  i n c r e a s e .

In a d d i t i o n ,  r e p e a l  o f  M cCarran-Ferguson would not s o l v e  
i n s u r a n c e  a v a i l a b i l i t y  p rob lem s.  More than l i k e l y ,  i t  would 
e x a c e r b a t e  them by p l a c i n g  in je o p a r d y  a c t i o n s  to  p r o t e c t  th e  
p u b l i c  which  we t a k e  f o r  g r a n t e d  t o d a y .  Such a c t i o n s  i n c l u d e

E D W A R D H . B U D D  D c R O Y C  T H O M A S  K t i H I  K f 1  H - U . U I I  w i l m i m i  T A Y L O R  R O B E R T  E .  V A C l f c V
CHAIRMAN CHAIRMAN H t C T  >H I  I l l l l l U t S  IN  I I ll t lR M 'N  RR ISIO IN T
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T h e  H o n o r a b l e  H o w a r d  M. M e t z e n b a u m  
J a n u a r y  2 3 ,  1 9 8 7  
P a g e  2

M a r k e t  A s s i s t a n c e  P l a n s ,  w h i c h  h e l p  f i n d  i n s u r a n c e  i n  t h e  p r i v a t e  
m a r k e t  f o r  t h o s e  w h o  a r e  h a v i n g  d i f f i c u l t y  f i n d i n g  i t  o n  t h e i r  
o w n .  S t a t i s t i c a l  c o l l e c t i o n  m e c h a n i s m s  a n d  s t a t e  a u t h o r i z e d  
c o o p e r a t i v e  r a t e m a k i n g  s y s t e m s  a l s o  w o u l d  b e  a t  r i s k .

M a n y  a l s o  f o r g e t  t h a t  e v e n  u n d e r  M c C a r r a n - F e r g u s o n ,  t h e  
i n s u r a n c e  i n d u s t r y  i s  f u l l y  a c c o u n t a b l e  f o r  i m p r o p e r  
a n t i - c o m p e t i t i v e  a c t i v i t y .  B o y c o t t s ,  i n t i m i d a t i o n  a n d  c o e r c i o n  
a r e  a l l  i l l e g a l .  M o r e o v e r ,  a l l  h i s t o r i c a l  a n t i t r u s t  r e q u i r e m e n t s  
a p p l y  t o  t h e  i n s u r a n c e  i n d u s t r y — t h e  S h e r m a n  A c t ,  t h e  C l a y t o n  A c t ,  
t h e  R o L i n s o n - P a t m a n  A c t ,  a n d  t h e  F e d e r a l  T r a d e  C o m m i s s i o n  A c t — t o  
t h e  e x t e n t  t h a t  i n d i v i d u a l  s t a t e  l a w s  d o  n o t  a l r e a d y  r e g u l a t e  t h e  
i n s u r a n c e  b u s i n e s s .  A d d i t i o n a l l y ,  t h e  c o u r t s  h a v e  n a r r o w l y  
c o n s t r u e d  M c C a r r a n - F e r g u s o n ,  f u r t h e r  l i m i t i n g  t h e  t y p e s  o f  
a c t i v i t i e s  t h a t  a r e  n o t  s u b j e c t  t o  f e d e r a l  a n t i t r u s t  e x a m i n a t i o n .

R e p e a l ,  t h e r e f o r e ,  w o u l d  r e s u l t  i n  s e v e r e  m a r k e t p l a c e  t u r m o i l ,  
w i t h o u t  i m p r o v i n g  e i t h e r  t h e  a v a i l a b i l i t y  o r  t h e  a f f o r d a b i l i t y  o f  
i n s u r a n c e ,  a n d  w i t h o u t  g a i n i n g  a n y t h i n g  o f  v a l u e  J o r  a n t i t r u s t  
e n f o r c e m e n t .

A l l  A m e r i c a n s  h a v e  a g r e a t  s t a k e  i n  t h e  v i t a l i t y  o f  t h e  
i n s u r a n c e  i n d u s t r y .  A s  t h e  d e b a t e  o v e r  M c C a r r a n - F e r g u s o n  
p r o g r e s s e s  i n  t h e  S e n a t e ,  we a t  A IA  w o u l d  b e  p l e a s e d  t o  p r o v i d e  
y o u  w i t h  w h a t e v e r  i n f o r m a t i o n  y o u  w o u l d  f i n d  h e l p f u l  i n  f u r t h e r i n g  
t h e  d i s c u s s i o n  a b o u t  t h e  w a y  i n s u r a n c e  r a a r k e t s  w o r k .

S i n c e r e l y ,

R o b e r t  E .  V a g l e  
P r e s i d e n t

R E V / j l h
c c :  C o m m i t t e e  o n  t h e  J u d i c i a r y



T h e  M c C a r r a n - F e r g u s o n  A c t

P r o p o s a l s  h a v e  b e e n  s u b m i t t e d  i n  C o n g r e s s  t o  r e p e a l  o r  

m o d i f y  t h e  M c C a r r a n - F e r g u s o n  A c t .  T h i s  A c t  a - / e s  t h e  

i n s u r a n c e  i n d u s t r y  c e r t a i n  l i m i t e d  e x e m p t i c  f r o m  f e d e r a l  

a n t i t r u s t  l a w s .

H o w e v e r ,  s t a t e  a n d  f e d e r a l  a u t h o r i t i e s  w h o  i n v e s t i g a t e d

t h e  c a u s e s  o f  t h e  r e c e n t  p r o b l e m s  i n  i n s u r a n c e  l i a b i l i t y
•«

m a r k e t s  g e n e r a l l y  a g r e e  t h a t  t h e  f a c t o r s  t h a t  p r e c i p i t a t e d  

t h e s e  p r o b l e m s  h a d  n o t h i n g  t o  d o  w i t h  a n t i t r u s t  l a w  

v i o l a t i o n s .  F e w  i n s u r a n c e  i n d u s t r y  o b s e r v e r s  b e l i e v e  t h a t  

r e p e a l  o r  m o d i f i c a t i o n  o f  t h e  M c C a r r a n - F e r g u s o n  A c t  w o u l d  

l e a d  t o  r e d u c t i o n s  i n  t h e  p r i c e  o f  l i a b i l i t y  i n s u r a n c e  o r  t o  

a n  e x p a n s i o n  o f  t h e  m a r k e t  w h e r e  c o v e r a g e  h a s  b e e n  d i f f i c u l t  

t o  o b t a i n .  R e p e a l  o f  t h e  A c t  w o u l d ,  h o w e v e r ,  c h a n g e  t h e  w a y  

t h e  i n s u r a n c e  i n d u s t r y  i s  r e g u l a t e d  b e c a u s e  i t  w o u l d  c r e a t e  

t h e  n e e d  f o r  a  f e d e r a l  r e g u l a t o r y  s y s t e m .  T h i s  s y s t e m  w o u l d  

e i t h e r  e x i s t  s i d e - b y - s i d e  w i t h  t h e  c u r r e n t  s t a t e  s y s t e m ,  

p r o d u c i n g  a  d u a l  s y s t e m  o f  r e g u l a t i o n  s i m i l a r  t o  b a n k i n g  

r e g u l a t i o n ,  o r  s u p e r s e d e  t h e  s t a t e  r e g u l a t o r y  s y s t e m  a n d  

e v e n t u a l l y  r e p l a c e  i t .  T o  m a k e  a n y  j u d g m e n t  a s  t o  w h e t h e r  

t h i s  c h a n g e  w o u l d  b e n e f i t  c o n s u m e r s ,  i t  i s  i m p o r t a n t  t o  

u n d e r s t a n d  t h e  p r o v i s i o n s  o f  t h e  M c C a r r a n - F e r g u s o n  A c t  a n d  

h o w  i t  c a m e  t o  b e  e n a c t e d .

K e y  P r o v i s i o n s  o f  t h e  M c C a r r a n - F e r g u s o n  A c t

P u b l i c  L a w  7 9 : 1 5 ,  k n o w n  a s  t h e  M c C a r r a n - F e r g u s o n  A c t



a f t e r  i t s  s p o n s o r s  S ens. P a t r i c k  A n t h o n y  M c C a r r a n  o f  N e v a d a  

a n d  H o m e r  F e r g u s o n  o f  M i c h i g a n ,  w a s  s i g n e d  i n t o  law o n  M a r c h  

9, 1945.

T h e  M c C a r r a n - F e r g u s o n  A c t  w a s  d e s i g n e d  n o t  to free 

i n s u r a n c e  c o m p a n i e s  f r o m  f e d e r a l  a n t i t r u s t  laws b u t  to  

e n s u r e  t h e  p r e e m i n e n c e  o f  s t a t e  r e g u l a t i o n .  T h e  A c t  s p e a k s  

o f  c o n t i n u e d  s t a t e  r e g u l a t i o n  a n d  t a x a t i o n  o f  t h e  i n d u s t r y  

a s  b e i n g  i n  " t h e  p u b l i c  i n t e r e s t . "  T n u s ,  n o  a c t  o f  C o n g r e s s  

s h o u l i  be  " c o n s t r u e d  to i n v a l i d a t e ,  i m p a i r ,  a n d  s u p e r s e d e  

a n y  l a w  e n a c t e d  b y  a n y  s t a t e  for t h e  p u r p o s e  o f  r e g u l a t i n g  

t h e  b u s i n e s s  o f  i n s u r a n c e ,  o r  w h i c h  i m p o s e s  a fee o r  t a x  

u p o n  s u c h  b u s i n e s s . "  F e d e r a l  a n t i t r u s t  l a w s  o n l y  w o u l d  

a p p l y  " t o  t h e  e x t e n t  t h a t  s u c h  b u s i n e s s  is n o t  r e g u l a t e d  b y  

s t a t e  l a w . "  T h e  S h e r m a n  A c t  o f  1890, the c o r n e r s t o n e  o f  

U . S .  a n t i t r u s t  law, w o u l d  a l w a y s  a p p l y  to c a s e s  i n v o l v i n g  

b o y c o t t ,  c o e r c i o n  o r  i n t i m i d a t i o n .

E a r l y  R u l i n g  A f f i r m s  P r e e m i n e n c e  o f  S t a t e  R e g u l a t i o n

S t a t e  g o v e r n m e n t s  h i s t o r i c a l l y  h a v e  r e g u l a t e d  t h e  

^ i n s urance b u s i n e s s .  A l t h o u g h  s t a t e  r e g u l a t i o n  e v o l v e d  

s l o w l y ,  the p r i m a c y  of s t a t e ,  as o p p o s e d  t o  f e d e r a l ,  

r e g u l a t i o n  w a s  c o n f i r m e d  b y  a S u p r e m e  C o u r t  r u l i n g  in 1869, 

e a r l y  i n  t h e  i n s u r a n c e  i n d u s t r y ' s  d e v e l o p m e n t .  The  

p r e c e d e n t - s e t t i n g  c a s e ,  P a u l  vs. V i r g i n i a  75 U.S. (8 Wal l . )  

168 (1869) i n v o l v e d  a V i r g i n i a  s t a t u t e  t h a t  r e q u i r e d



o u t - o f - s t a t e  i n s u r a n c e  c o m p a n i e s  d o i n g  b u s i n e s s  in t h e  s t a t e  

t o  b e  l i c e n s e d .  S o m e  i n s u r e r s  at t h i s  t i m e  p r e f e r r e d  the 

u n i f o r m i t y  o f  f e d e r a l  r e g u l a t i o n  t o  t h e  g r o w i n g  d i v e r s i t y  of 

s t a t e  r e g u l a t i o n  and, to  p r o m o t e  t h e i r  c a u s e ,  t h e y  a r g u e d  

t h a t  t h e i r  a g e n t s ,  s p e c i f i c a l l y  a Mr. P a u l ,  s h o u l d  n o t  h a v e  

t o  o o t a i n  a l i c e n s e  t o  d o  b u s i n e s s  in t h e  s t a t e  o f  V i r g i n i a .  

O n l y  C o n g r e s s  h u d  t h e  p o w e r  to  r e g u l a t e  i n t e r s t a t e  c o m m e r c e ,  

t h e y  said.

T h e  p i v o t a l  i s s u e  w a s  w h e t h e r  i n s u r a n c e  c o u l d  b e  

c o n s i d e r e d  " c o m m e r c e "  w i t h i n  t h e  d e f i n i t i o n  o f  t h e  C o m m e r c e  

C l a u s e  o f  t h e  U.S. C o n s t i t u t i o n .  T h e  C o u r t  r u l e d  t h a t  t h e  

V i r g i n i a  s t a t u t e  w a s  n o t  u n c o n s t i t i t i o n a i  b e c a u s e  i n s u r a n c e  

" p o l i c i e s  a r e  s i m p l y  c o n t r a c t s  ... n o t  a r t i c l e s  o f  c o m m e r c e  

in a n y  p r o p e r  m e a n i n g  of  t h e  w o r d . "

T h e  P a u l  vs. V i r g i n i a  r u l i n g ,  w h i c h  p l a c e d  i n s u r a n c e  

o u t s i d e  t h e  r e a l m  of  f e d e r a l  r e g u l a t i o n  on  t h e  b a s i s  t h a t  

t h e  s a l e  o f  i n s u r a n c e  w a s  n o t  c o m m e r c e ,  r e m a i n e d  i n t a c t  f o r  

75 y e a r s .

R e v e r s a l  of  D e c i s i o n  L e a d s  to M c C a r r a n - F e r g u s o n  A c t

T h e n ,  i n  1 944, i n  U. S .  vs. S o u t h - E a s t e r n  U n d e r w r i t e r s  

A s s o c i a t i o n ,  322 U. S .  533 (1944), t h e  S u p r e m e  C o u r t  

o v e r t u r n e d  P a u l  vs. V i r g i n i a .  T h e  c a s e  i n v o l v e d  an 

i n d i c t m e n t  o f  S o u t h - E a s t e r n  U n d e r w r i t e r s  A s s o c i a t i o n  a n d  its 

m e m b e r  c o m p a n i e s  for a l l e g e d  v i o l a t i o n s  o f  t h e  S h e r m a n  

A n t i t r u s t  A c t .  Explain -.*? t.ha«* t h e  s i z e  a n d  i m p o r t a n c e  o f  

t h e  i n s u r a n c e  i n d u s t - *  h*»d o w n  i m m e n s e l y  U e 9  w h e n



P a u l  vs. V i r g i n i a  w a s  d e c i d e d ,  t h e  C o u r t  h e l d  t h a t  a n 

i n s u r e r  c o n d u c t i n g  a s u b s t a n t i a l  p o r t i o n  o f  i t s  b u s i n e s s

a c r o s s  s t a t e  l i n e s  w a s  i n d e e d  e n g a g e d  in i n t e r s t a t e
«

c o m m e r c e .  C o n g r e s s  h a d  n o t  i n t e n d e d  t o  e x e m p t  i n s u r e r s  f r o m  

a n t i t r u s t  l a w s ,  t h e  c o u r t  said.

T h e  S o u t h - E a s t e r n  U n d e r w r i t e r s  d e c i s i o n  a l a r m e d  the 

i n s u r a n c e  i n d u s t r y  a s  w e l l  a s  s t a t e  g o v e r n m e n t s .  S i n c e  the 

e a r l y  d a y s  of i n s u r a n c e ,  b o t h  i n s u r e r s  a n d  s t a t e  r e g u l a t o r s  

h a d  c o m e  t o  r e a l i z e  t h a t  s o m e  c o o p e r a t i o n  in r a t e m a k i r g  w a s  

e s s e n t i a l  t o  p r e s e r v e  t h e  i n d u s t r y ' s  f i n a n c i a l  h e a l t h .

S m a l l  c o m p a n i e s  n e e d  t o  p a r t i c i p a t e  i n  d a t a - s h a r i n g  p r o g r a m s  

b e c a u s e  t h e y  l a c k  t h e  r e s o u r c e s  a n d  t h e  b r o a d  d a t a  b a s e  

n e e d e d  to p r e d i c t  l o s s e s  a n d  e s t a b l i s h  a d e q u a t e  rates. So 

b y  1944, s e t t i n g  p r i c e s  in c o n c e r t ,  w i t h i n  a f r a m e w o r k  o f  

stc. . 1 r e g u l a t i o n  to  p r e v e n t  a b u s e s ,  h a d  b e c o m e  an a c c e p t e d  

p r a c t i c e .

I n s u r e r s  n o w  f a c e d  t h e  p r o s p e c t  o f  a n t i t r u s t
l

p r o s e c u t i o n  f o r  r a t e m a k i n g  a c t i v i t i e s .  S t a t e  g o v e r n m e n t s  

a l s o  w o u l d  be a f f e c t e d  b y  t h e  S o u t h - E a s t e r n  U n d e r w r i t e r s  

d e c i s i o n .  T h e y  s t o o d  t o  lo s e  b o t h  t h e i r  d e v e l o p i n g  s y s t e m  

o f  s t a t e  r e g u l a t i o n  a n d  f u n d s  g e n e r a t e d  b y  t a x e s  o n  the 

i n s u r a n c e  i n d u s t r y .  T h e s e  f e a r s  w e r e  n o t  u n f o u n d e d .  

F o l l o w i n g  t h e  S o u c h - E a s t e r n  u n d e r w r i t e r s  r u l i n g ,  so m e  

i n s u r e r s  d i d  c h a l l e n g e  s t a t e  t«*x l a w s  in c o u r t .  T h u s ,  b o t h  

t h e  s t a t e s  a n d  i n s u r a n c e  c o m p a n i e s  w e r e  s e e k i n g  a f e d e r a l  

r e m e d y  to d e a l  w i t h  t h e  s i t u a t i o n .  W i t h i n  a y e a r  a f t e r  the 

, o u t h - E a s t e r n  U n d e r w r i t e r s  S u p r e m e  C o u r t  r u l i n g ,  C o n g r e s s  

p a s s e d  t h e  M c C a r r a n - F e r g u s o n  Act.



T h e  McC i r r a n - F e r g u s o n  A c t  e s t a b l i s h e d  t h r e e  

r e q u i r e m e n t s  for a n t i t r u s t  e x e m p t i o n  t o  a p p l y :  (1) t h e

/  a c t i v i t y  i n  q u e s t i o n  m u s t  f a l l  w i t h i n  t h e  b u s i n e s s  of 

i i n s u r a n c e ;  (2) t h e  a c t i v i t y  m u s t  be r e g u l a t e d  b y  s t a t e  law;

; a n d  (3) t h e  a c t i v i t y  m u s t  n o t  i n v o l v e  b o y c o t t ,  c o e r c i o n  o r  

i n t i m i d a t i o n .  T h e s e  b r o a d  r e q u i r e m e n t s ,  e s p e c i a l l y  t h e  

f i r s t  o n e ,  h a v e  b e e n  t h e  s u b j e c t  of m u c h  l i t i g a t i o n .

S e v e r a l  c a s e s  r e a c h e d  the S u p r e m e  C o u r t .  T h e  d e c i s i o n s  in 

t h e s e  a n d  o t h e r  c a s e s  c l a r i f y  a n d  d e f i n e  the a r e a s  in w h i c h  

the i n s u r a n c e  i n d u s t r y  has i m m u n i t y  f r o m  f e d e r a l  a n t i t r u s t  

laws.

1) T h e  B u s i n e s s  o f  I n s u r a n c e : T h e  m e a n i n g  o f  the t e r m

" b u s i n e s s  of i n s u r a n c e "  is c r u c i a l  i n  d e t e r m i n i n g  w h a t  

s p e c i f i c  a c t i v i t i e s  a r e  w i t h i n  the s c o p e  of  t h e  M c C a r r a n  

e x e m p t i o n .  I n  a n  o f t e n - c i t e d  c a se, S E C  vs. N a t i o n a l  

S e c u r i t i e s ,  Inc. 393 U.S. 453 (1969), t h e  S u p r e m e  C o u r t  

d e c l a r e d  t h a t  the " b u s i n e s s  o f  i n s u r a n c e "  d o c s  n o t  e n c o m p a s s  

e v e r y  a c t i v i t y  t h a t  i n s u r e r s  e n g a g e  in  b u t  r e v o l v e s  a r o u n d  

the r e l a t i o n s h i p  b e t w e e n  i n s u r a n c e  c o m p a n i e s  a n d  t h e i r  

. p o l i c y h o l d e r s .

T h e  c a s e  i n v o l v e d  an A r i z o n a  l a w  w h i c h  g a v e  t h e  s t a t e ’s 

I n s u r a n c e  D i r e c t o r  t h e  a u t h o r i t y  to a p p r o v e  m e r g e r s  b e t w e e n  

i n s u r a n c e  c o m p a n i e s .  T h e  S E C  w a n t e d  a p a r t i c u l a r  m e r g e r  

u n d o n e ,  c l a i m i n g  o n e  o f  the c o m p a n i e s  h a d  f r a u d u l e n t * y

-  5 -
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o b t a i n e d  s t o c k h o l d e r s '  v o t e s .  T h e  c o m p a n y  a r g u e d  t h e  S E C  

h a d  n o  j u r i s d i c t i o n .  T h e  S u p r e m e  C o u r t  r u l e d  s t a t e  

r e g u l a t i o n  o f  t h e  r e l a t i o n s h i p  b e t w e e n  a n  i n s u r a n c e  c o m p a n y  

a n d  i t s  s t o c k h o l d e r s  w a s  n o t  i n c l u d e d  in t h e  " b u s i n e s s  of 

i n s u r a n c e . "

M o r e  r e c e n t  U . S .  S u p r e m e  C o u r t  c a s e s  h a v e  set f o r t h  a 

t h r e e - p r o n g  t e s t  f o r  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  t h e  

" b u s i n e s s  o f  i n s u r a n c e "  for p u r p o s e s  o f  t h e  M c C a r r a n  A c t  

e x e m p t i o n .  In G r o u p  L i f e  & H e a l t h  I n s u r a n c e  C o m p a n y  vs. 

R o y a l  D r u g , 440 U.S. 205 (1979), t h e  C o u r t  f o c u s e d  o n  t w o  

e l e m e n t s  i n  d e t e r m i n i n g  w h a t  c o n s t i t u t e s  t h e  " b u s i n e s s  o f  

i n s u r a n c e " :  (1) t h e  s p r e a d i n g  a n d  u n d e r w r i t i n g  of r i s k ;  a n d

(2) a d i r e c t  c o n n e c t i o n  w i t h  t h e  c o n t r a c t u a l  r e l a t i o n s h i p  

- b e t w e e n  t h e  i n s u r e r  a n d  i n s u r e d .

T h e  R o y a l  D r u g  a c t i o n  w a s  b r o u g h t  by 18 i n d e p e n d e n t  

p h a r m a c i e s  a g a i n s t  B l u e  S h i e l d  o f  T e x a s  a n d  t h r e e  p h a r m a c i e s  

t h a t  h a d  e n t e r e d  i n t o  a g r e e m e n t s  to  k e e p  d o w n  t h e  p r i c e  of  

d r u g s .  T h e  S u p r e m e  C o u r t  r u l e d  t h a t  B l”e C r o s s ' s  a g r e e m e n t s  

t o  fix d r u g  p r i c e s  d i d  n o t  i n v o l v e  u n d e r w r i t i n g  o r  s p r e a d i n g  

o f  r i s k  and, t h e r e f o r e ,  d i d  n o t  c o m e  w i t h i n  the b u s i n e s s  of 

.insurance.

I n  U n i o n  L i f e  I n s u r a n c e  C o m p a n y  vs. P i r e n o , 458 U.S.

119 (1982), w h i c h  i n v o l v e d  t h e  u s e  of a p e e r  r e v i e w 

c o m m i t t e e  t o  a s s e s s  t h e  n e c e s s i t y  o f  t r e a t m e n t  a n d  t h e  

r e a s o n a b l e n e s s  o f  m e d i c a l  f e e s  s u b m i t t e d  b y  c l a i m a n t s ,  t h e  

S u p r e m e  C o u r t  a d d e d  t h e  t h i r d  p r o n g ,  n a m e l y ,  t h a t  the 

a n t i c o m p e t i t i v e  p r a c t i c e  m u s t  b e  l i m i t e d  to e n t i t i e s  w i t h i n  

t h e  i n s u r a n c e  n d u s t r y ,  t h u s  n a r r o w i n g  the M c C a r r a n - F e r g u s o n

-  6 -



e x e m p t i o n  a n d  o p e n i n g  t h e  d o o r  f o r  a n y  a g r e e m e n t  b e t w e e n  an 

i n s u r a n c e  c o m p a n y  a n d  a t h i r d  p a r t y  o u t s i d e  t h e  i n d u s t r y  to 

b e  s c r u t i n i z e d  for v i o l a t i o n  of a n t i t r u s t  laws.

2) R e g u l a t e d  b y  S t a t e  L a w : W h i l e  c o u r t s  h a v e  t e n d e d  to

n a r r o w  t h e  s c o p e  o f  w h a t  is m e a n t  b y  t h e  " b u s i n e s s  of 

i n s u r a n c e "  u n d e r  M c C a r r a n - F e r g u s o n ,  c o u r t  i n t e r p r e t a t i o n s  

h a v e  b e e n  m o r e  l i b e r a l  in  d e c i d i n g  w h a t  k i n d  o f  s t a t e  

r e g u l a t i o n  p r o v i d e s  i m m u n i t y  f r o m  f e d e r a l  laws. I n  g e n e r a l ,  

c o u r t s  w i l l  n o t  i n q u i r e  i n t o  the a c t u a l  e f f e c t i v e n e s s  o f  

s t a t e  laws a n d  r e g u l a t i o n s  g o v e r n i n g  t h e  i n s u r a n c e  i n d u s t r y .

T h e  S u p r e m e  C o u r t ,  in F T C  v s .  N a t i o n a l  C a s u a l t y  C o . ,

357 U.S. 560 (1958) , d e c i d e d  t h a t  if a s t a t e  h a d  a n y  

a p p r o p r i a t e  l e g i s l a t i o n  a n d  a u t h o r i z e d  a d m i n i s t r a t i v e  

e n f o r c e m e n t ,  i t  w a s  r e g u l a t i n g  w i t h i n  t h e  m e a n i n g  o f  

M c C a r r a n - F e r g u s o n .  A t  i s s u e  w a s  w h e t h e r  t h e  F T C  c o u l d  o r d e r  

i n s u r a n c e  c o m p a n i e s  l i c e n s e d  in a s t a t e  t o  s t o p  c e r t a i n  

a d v e r t i s i n g  p r a c t i c e s  e v e n  t h o u g h  t h e  s t a t e  h a d  e n a c t e d  

l e g i s l a t i o n  p e r t a i n i n g  t o  u n f a i r  a d v e r t i s i n g  b y  i n s u r e r s .

T h e  c o u r t  r u l e d  t h e  e x i s t i n g  r e g u l a t i o n  s u f f i c i e n t  to 

t r i g g e r  i m m u n i t y  f r o m  f e d e r a l  a c t i o n  w i t h o u t  r e g a r d  to the 

e f f e c t i v e n e s s  o f  t h e  r e g u l a t i o n .

T h e  c o u r t  d i d  d r a w  a line, h o w e v e r ,  i n  F T C  vs.

T r a v e l e r s  H e a l t h  A s s o c i a t i o n  362 U.S. 293 (1960) w h e n  c a l l e d  

u p o n  to  d e t e r m i n e  w h e t h e r  a s t a t e ' s  r e g u l a t i o n  of  its 

d o m i c i l e d  c o m p a n i e s '  a d v e r t i s i n g  a c t i v i t i e s  i n  o t h e r  s t a t e s  

w a s  s u f f i c i e n t  r e g u l a t i o n  t o  i n v o k e  M c C a r r a n  i m m u n i t y  f r o m  

t h e  FTC. In t h e  T r a v e l e r s  c a s e  t h e  F T C  i s s u e d  a c e a s e  and



d e s i s t  o r d e r  t o  p r o h i b i t  a c o m p a n y  l i c e n s e d  o n l y  in N e b r a s k a  

a n d  V i r g i n i a  f r o m  m a k i n g  d e c e p t i v e  s t a t e m e n t s  i n  c i r c u l a r s  

s o l i c i t i n g  m a i l - o r d e r  i n s u r a n c e  b u s i n e s s  f r o m  c u s t o m e r s  in 

o t h e r  s t a t e s .

T h e  S u p r e m e  C o u r t  s t a t e d  t h a t  r e g u l a t i o n  m e a n t  

r e g u l a t i o n  b y  t h e  s t a t e  in w h i c h  t h e  a c t i v i t y  is p r a c t i c e d  

a n d  h a s  i t s  i m p a c t .  T h e  C o u r t  w a s  n o t  w i l l i n g  to a l l o w  the 

r e g u l a t o r y  a c t i v i t i e s  o f  a f e w  s t a t e s  t o  i n v o k e  M c C a r r a n  

i m m u n i t y  f o r  t h e  a c t i v i t y  in all o t h e r  s t a tes.

3) B o y c o t t ,  C o e r c i o n  or I n t i m i d a t i o n : A s  m e n t i o n e d

e a r l i e r ,  o n e  o f  t h e  m o r e  i m p o r t a n t  a r e a s  o f  a n t i t r u s t  

i m m u n i t y  p e r t a i n s  t o  t h e  i n d u s t r y ' s  p r a c t i c e  o f  p o o l i n g  a n d  

s h a r i n g  i n f o r m a t i o n  o n  l o s s e s  a s s o c i a t e d  w i t h  v a r i o u s  t y p e s  

o f  i n s u r a n c e  c o v e r a g e s .  T h i s  s h a r i n g  of  d a t a  e n a b l e s  

c o m p a n i e s  t o  m a k e  s t a t i s t i c a l l y  v a l i d  p r e d i c t i o n s  o f  f u t u r e  

l o s s e s ,  c h a r g e  a d e q u a t e  r a t e s  a n d  m a i n t a i n  r e a l i s t i c  

r e s e r v e s .  T h e  u s e  o f  i n d u s t r y - w i d e  d a t a  t o  d e v e l o p  a d v i s o r y 

r a t e s , s h a r e d  l o s s  e x p e r i e n c e ,  s t a n d a r d i z e d  c o n t r a c t  f o r m s  

a n d  s h a r e d  u n d e r w r i t i n g  a r e  e s s e n t i a l  e l e m e n t s  of  t h e  

b u s i n e s s  o f  i n s u r a n c e  w h i c h  c o u l d  r u n  a f o u l  o f  a n t i t r u s t  

s t a t u t e s  w i t h o u t  M c C a r r a n - F e r g u s o n  i m m u n i t y .
b

G e n e r a l l y  t h e  c o u r t s  h a v e  a p p l i e d  t h e  b o y c o t t ,  c o e r c i o n  

o r  i n t i m i d a t i o n  p r o v i s i o n  to t h r e e  t y p e s  o f  a c t i v i t i e s :  the

e x c l u s i o n  o f  n o n c o n f o r m i n g  c o m p e t i t o r s  f r o m  t h e  m a r k e t ,  

t i e - i n  s a l e s ,  a n d  c o n c e r t e d  r e f u s a l s  t o  deal.

A  l a n d m a r k  c a s e  in t h i s  a r e a  w a s  St. P a u l  F i r e  and 

M a r i n e  I n s u r a n c e  Co. vs. B a r r y  438 U.S. 541 (1978) w h e r e  the



S u p r e m e  C o u r t  f o u n d  c e r t a i n  ^ypes o f  r i s k  s e l e c t i o n  

p r a c t i c e s  c o u l d  c o n s t i t u t e  c o n c e r t e d  r e f u s a l s  t o  deal. T h e  

C o u r t  a l s o  s t a t e d  t h a t  v i c t i m s  of s u c h  p r a c t i c e s  n e e d  n o t  be 

l i m i t e d  t o  i n s u r a n c e  e n t i t i e s ,  s u b s t a n t i a l l y  b r o a d e n i n g  t h e  

b o y c o t t  e x c e p t i o n .  St. P a u l  h a d  a n n o u n c e d  t h a t  i t  w o u l d  n o t  

r e n e w  m e d i c a l  m a l p r a c t i c e  p o l i c i e s  c o v e r i n g  c l a i m s  o c c u r r i n g  

d u r i n g  t h e  t e r m  o f  a p o l i c y  b u t  r e p o r t e d  a f t e r  t h e  p o l i c y  

e x p i r e d .  O t h e r  c o m p a n i e s  w e r e  a l l e g e d  t o  h a v e  r e f u s e d  to 

w r i t e  t h e  b u s i n e s s  a n d  B a r r y  c l a i m e d  t h a t  h i s  a l l e g a t i o n s  o f  

a c o l l e c t i v e  e f f o r t  o f  r e f u s a l  t o  d e a l  s h o u l d  b e  o u t s i d e  o f  

M c C a r r a n  i m m u n i t y .  T h e  S u p r e m e  C o u r t  h e l d  t h a t  t h e  a l l e g e d  

c o n d u c t  o f  t h e  m a l p r a c t i c e  i n s u r e r s  w o u l d ,  if p r o v e n ,  

c o n s t i t u t e  a b o y c o t t  a n d  t h e  M c C a r r a n - F e r g u s o n  e x e m p t i o n ,  

t h e r e f o r e ,  d i d  n o t  apply.

A  l o w e r  c o u r t ,  in F r y  vs. J o h n  H a n c o c k  M u t u a l  L i f e  Ins. 

C o . , 355 F. Supp. 1151 (D.C. Tex. 1973) d e c l i n e d  t o  g i v e  

t i e - i n s  a n t i t r u s t  i m m u n i t y .  T h e  c o m p a n y  h a d  b e e n  r e q u i r i n g
l

t h o s e  w h o  a p p l i e d  f o r  l o a n s  to a l s o  p u r c h a s e  l i f e  i n s u r a n c e  

f r o m  t h e  i n s u r e r .  T h e  c o u r t  r u l e d  t h a t  f e d e r a l  r e g u l a t i o n  

i s  a p p l i c a b l e  t o  t h e  s a l e  o f  i n s u r a n c e  t i e d  in to f a r m  

loans.

T h e s e  c o u r t  c a s e s  e x e m p l i f y  the m o s t  p r e v a l e n t  t y p e s  of 

d i s p u t e s .  O t h e r  c a s e s  h a v e  t e n d e d  to r e f i n e  t h e s e  t h r e e  

a r e a s .



M E M O R A N D U M

TO: S e n a t o r  T i m  K e l l y ,  C h a i r m a n  of the L a b o r  and C o m m e r c e
C o m m i t t e e

FROM: A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  T h o m a s  J.
(907) 5 8 6 - 3 3 4 0

RE: H J R 2 5 - R e s o l u t i o n  to Repeal the M c C a r r a n / F e r g u s o n  A c t

DATE: F e b r u a r y  5, 1988

T h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  r e p r e s e n t s  o v e r  180 
p r o p e r t y  c a s u a l t y  i n s u r a n c e  c o m p a n i e s  in the U n i t e d  S t a t e s .  Last 
y e a r  we j o i n e d  w i t h  the A l a s k a  I n d e p e n d e n t  I n s u r a n c e  A g e n t s  and 
B r o k e r s  in o p p o s i t i o n  to H J R 2 5 . On a n a t i o n a l  level the r e p e a l  
of the M c C a r r a n / F e r g u s o n  Act is o p p o s e d  by the N a t i o n a l  
A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n e r s ,  as w e l l  as v i r t u a l l y  
e v e r y  m a j o r  i n s u r a n c e  t rade group. To a s s i s t  the c o m m i t t e e  in 
the c o n s i d e r a t i o n  of this r e s o l u t i o n ,  e n c l o s e d  is a b a c k g r o u n d  
p a p e r  on the M c C a r r a n / F e r g u s o n  Act, a l e t t e r  from the P r e s i d e n t  
of the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  to S e n a t o r  M e t z e n b a u m ,  and 
some i n f o r m a t i o n  fr o m  the I n s u r a n c e  S e r v i c e s  O f f i c e ,  the m a j o r  
r a t i n g  a s s o c i a t i o n  in the U n i t e d  States.

T h e  M c C a r r a n / F e r g u s o n  A c t  w a s  e n a c t e d  in 1945 and has a 
t w o - p r o n g  effect:

1. It k e e p s  the r e g u l a t i o n  and t a x a t i o n  of the i n s u r­
ance i n d u s t r y  u n d e r  s t a t e  c o n t r o l .

2. It a l l o w s  the i n s u r a n c e  i n d u s t r y  c e r t a i n  l i m i t e d  
a n t i - t r u s t  e x e m p t i o n s .

T h e  e x e m p t i o n s  a r e  n a r r o w l y  d e f i n e d  and a p p l y  o n l y  to 
a c t i v i t i e s  r e g u l a t e d  by  the state, and m u s t  i n v o l v e  the b u s i n e s s  
of insurance. T h e  a n t i - c r u s t  e x e m p t i o n  d o e s  not a p p l y  to a n y  
a c t i v i t y  i n v o l v i n g  b o y c o t t ,  c o e r c i o n ,  or  i n t i m i d a t i o n .

T h e  f u n c t i o n  of r a t e  m a k i n g  is to take as m u c h  a c t u a r i a l  
i n f o r m a t i o n  a s  p o s s i b l e  t o  e s t a b l i s h  a n  a d e q u a t e  p r e m i u m  ( o r  
r a t e )  in o r d e r  t o  c o v e r  f u t u r e  l o s s e s .  A r g u a b l y  w i t h o u t  t h e  
a n t i - t r u s t  e x e m p t i o n ,  the ra t i n g  o r g a n i z a t i o n s  c o u l d  not g i v e  
this type of a d v i s o r y  rate. Re p e a l  of the M c C a r r a n / F e r g u s o n  A c t  
w o u l d  m o s t  p r o f o u n d l y  e f f e c t  s m a l l  c o m p a n i e s  w h o  d o  n o t  h a v e  
i n - h o u s e  a c t u a r i a l  d e p a r t m e n t s  and m u s t  r e l y  on a d v i s o r y  rates. 
S t a t e  r e g u l a t o r s '  a l s o  rely on this i n f o r m a t i o n  to m o n i t o r  ra t e  
c h a n g e s .



M e m o r a n d u m  to S e n a t o r  T i m  K e l l y ,  C h a i r m a n  
of the L a b o r  and C o m m e r c e  C o m m i t t e e  

F e b r u a r y  5, 1988 
P a g e  two of two

R e p e a l  of the M c C a r r a n / F e r g u s o n  Act w o u l d  not i n c r e a s e  
e i t h e r  a f f o r d a b i l i t y  o r  a v a i l a b i l i t y  of i n s u r a n c e .  In f a c t ,  
w i t h o u t  the use of a d v i s o r y  rates, m a n y  small c o m p a n i e s  w o u l d  be 
u n a b l e  to c o m p e t e  a n d  t h e r e  w o u l d  li k e l y  be i n c r e a s e d  c o n c e n t r a­
tion. I w o u l d  be p l e a s e d  to s u p p l y  the c o m m i t t e e  w i t h  a d d i t i o n a l  
b a c k g r o u n d  i n f o r m a t i o n .  The A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  u r g e s  
y o u r  vote a g a i n s t  th i s  r e s o l u t i o n .

T J S / 7 . 7 5
cc: M e m b e r s  of the S e n a t e  L a b o r  and C o m m e r c e  C o m m i t t e e

E n c l o s u r e s :
1. B a c k g r o u n d  - M c C a r r a n / F e r g u s o n  Act
2. L e t t e r  f r o m  A I A  P r e s i d e n t  V a g l e y  - 1 / 2 1 / 8 8
3. T e s t i m o n y  f r o m  the I n s u r a n c e  S e r v i c e s  O f f i c e s ,  Inc.



AMERICAN INSURANCE ASSOCIATION

R E C E I V E D

JAN 1 2 1988

n n r ^ }

T E S T I M O N Y  O F  M A V I S  A. W A L T E R S  

S E N I O R  V I C E  P R E S I D E N T  

I N S U R A N C E  S E R V I C E S  O F F I C E ,  INC.
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D e c e m b e r  1, 1 9 8 7



I a m  M a v i s  A. W a l t e r s ,  S e n i o r  V i c e  P r e s i d e n t  of I n s u r a n c e  

S e r v i c e s  O f f i c e ,  Inc. I a m  a  F e l l o w  o f  t h e  C a s u a l t y  

A c t u a r i a l  S o c i e t y  a n d  a  M  b e r  of t h e  A m e r i c a n  A c a d e m y  o f  

A c t u r i e s .  I a m  c u r r e n t l y  a  V i c e  P r e s i d e n t  o f  t h e  A A A  a n d  

s e r v e  as a n  e l e c t e d  m e m b e r  o f  t h e  B o a r d  o f  t h e  D i r e c t o r s  o f  

t h e  C A S .

I n s u r a n c e  S e r v i c e s  O f f i c e ,  I n c .  (ISO) is a n o n - p r o f i t  

c o r p o r a t i o n  t h a t  g a t h e r s ,  s t o r e s  a n d  d i s s e m i n a t e s  a g g r e g a t e  

s t a t i s t i c a l  i n f o r m a t i o n  t o  i n s u r a n c e  r e g u l a t o r s  - a s  

r e q u i r e d  b y  l a w - a n d  t o  i n s u r e r s  f o r  t h e i r  u s e .  I n  

a d d i t i o n ,  I S O  d e v e l o p s  a n d  a s s i s t s  i n  i m p l e m e n t i n g  i n s u r a n c e  

p o l i c y  c o v e r a g e  p r o g r a m s  t h a t  h e l p  t o  d e f i n e  a n d  c o v e r  t h e  

r i s k s  f a c e d  b y  p o l i c y h o l d e r s .  I S O  a l s o  d i s t r i b u t e s  

i n d u s t r y w i d e  a d v i s o r y  i n s u r a n c e  r a t e  i n f o r m a t i o n  and, w h e r e  

a p p r o p r i a t e ,  f i l e s  t h a t  i n f o r m a t i o n  w i t h  s t a t e  i n s u r a n c e  

r e g u l a t o r s .

N o  p r o p e r t y / c a s u a l t y  i n s u r e r  c a n  b e  e x c l u d e d  f r o m  

p a r t i c i p a t i n g  i n  I S O .  N e i t h e r  c a n  a n  i n s u r e r  be r e q u i r e d  to 

j o i n  IS O .  T h o s e  i n s u r e r s  t h a t  a r e  I S O  p a r t i c i p a n t s  m a y  

c h o o s e  t h e  I S O  p r o d u c t s  o r  s e r v i c e s  t h e y  w i s h  t o  p u r c h a s e  

a n d  d o  n o t  h a v e  t o  a d h e r e  t o  t h e  a d v i s o r y  i n s u r a n c e  r a t e s  o r  

s t a n d a r d i z e d  c o v e r a g e  p a r t s  d e v e l o p e d  b y  ISO.



F r o m  i t s  i n c e p t i o n ,  I S O  h a s  e n c o u r a g e d  i n d i v i d u a l  i n s u r e r s  

t o  m a k e  t h e i r  o w n  d e c i s i o n s  a b o u t  w h a t  i n s u r a n c e  c o v e r a g e s  

t h e y  w i l l  p r o v i d e  a n d  w h a t  i n s u r a n c e  r a t e s  t h e y  w i l l  use.

It  i s  i m p o r t a n t  t o  l o o k  a t  t h e  r o l e  t h a t  I S O  p l a y s  in t h e  

p r o p e r t y / c a s u a l t y  i n s u r a n c e  i n d u s t r y  t o d a y ,  a s  c o n t r a s t e d  

w i t h  i n s u r a n c e  r a t i n g  b u r e a u s  w h i c h ,  i n  m o s t  i n s t a n c e s ,  

e x i s t e d  a s  c a r t e l s  m a n y  y e a r s  ago. T h o s e  b u r e a u s  w e r e

o r g a n i z e d  a l o n g  l o c a l ,  r e g i o n a l  a n d  n a t i o n a l  l i n e s .  T h e y

s p e c i a l i z e d  i n  e i t h e r  p r o p e r t y  o r  c a s u a l t y  i n s u r a n c e  f o r  o n e  

o r  m o r e  l i n e s  o f  c o v e r a g e .  I n  m o s t  s t a t e s ,  i n s u r e r s  w e r e

r e q u i r e d  b y  l a w  t o  b e l o n g  t o  t h e  b u r e a u  a n d  u s e  t h e

i n s u r a n c e  p r e m i u m  r a t e s  a n d  p o l i c y  f o r m s  p u b l i s h e d  b y  t h e  

b u r e a u .  A n  i n s u r e r  h a d  n o  c h o i c e .  If a n  i n s u r a n c e  c o m p a n y  

w a s  a f f i l i a t e d  f o r  o n e  s e r v i c e  o f f e r e d  b y  t h e  b u r e a u ,  it w a s  

a f f i l i a t e d  f o r  a l l  o f  t h e m .  E f f e c t i v e l y  t h o s e  b u r e a u s  c a m e  

t o  b e  r e g a r d e d  a s  i n s u r a n c e  c a r t e l s .

T h o s e  d a y s  a r e  l o n g  g o n e .  I n d e e d ,  t h e  c a r t e l s  h a d  d i e d  w e l l  

b e f o r e  I n s u r a n c e  S e r v i c e s  O f f i c e  w a s  f o r m e d  i n  1971. T o d a y  

I S O ' s  r a t e s ,  r u l e s  a n d  s t a n d a r d i z e d  c o v e r a g e  p a r t s  a r e  a l l  

a d v i s o r y ;  t h a t  is, I S O ' s  p a r t i c i p a t i n g  i n s u r e r s  h a v e  no 

o b l i g a t i o n  t o  I S O  o r  t o  e a c h  o t h e r  t o  u s e  t h em. I n d e e d ,  

I S O ' s  n o n - a d h e r e n c e  p o l i c y  is e x p l i c i t l y  s t a t e d  in its  

c e r t i f i c a t e  o f  i n c o r p o r a t i o n  a n d  b y - l a w s .  I S O ' s  e s s e n t i a l  

t a s k  i s  t h e  d e v e l o p m e n t  a n d  d i s s e m i n a t i o n  of  i n f o r m a t i o n  

t h a t  w i l l  a s s i s t  p a r t i c i p a t i n g  i n s u r e r s  in m a k i n g  i n f o r m e d ,
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i n t e l l i g e n t  a n d  i n d e p e n d e n t  d e c i s i o n s  r e g a r d i n g  t h e  

c o v e r a g e s  t h e y  p r o v i d e  a n d  t h e  p r i c i n g  d e c i s i o n s  t h e y  m a k e .

B e c a u s e  e v e r y t h i n g  a b o u t  i n s u r a n c e  is p r o s p e c t i v e  - t h e  

p r o m i s e  to  p a y  i n  t h e  f u t u r e  s h o u l d  i n  s o m e  e v e n t  o c c u r  - 

t h e  c o s t  of  t h e  i n s u r a n c e  p r o d u c t  is n o t  k n o w n  w h e n  t h e  

p o l i c y  i s  s o l d ,  b u t  r a t h e r  m u s t  b e  p r e d i c t e d  b a s e d ,  i n  p a r t ,  

u p o n  p a s t  l o s s  e x p e r i e n c e .  T h e i r  e s t i m a t e s  o f  f u t u r e  l o s s e s  

a r e  b a s e d  o n  h i s t o r i c a l  d a t a  g a t h e r e d  f r o m  i n s u r a n c e  

p o l i c i e s  w r i t t e n  i n  t h e  p a s t  a n d  f r o m  t h e  c l a i m s  p a i d  o r  

i n c u r r e d  o n  t h o s e  p o l i c i e s .

C e n t r a l  t o  t h e  p r o c e s s  o f  i n s u r a n c e  r a t e m a k i n g  is t h e  

a v a i l a b i l i t y  o f  a  r e l i a b l e  d a t a  b a s e  w h i c h  p r o v i d e s  

i n f o r m a t i o n  a b o u t  l o s s e s  p a i d  o r  i n c u r r e d  o n  s i m i l a r  t y p e s  

o f  i n s u r a n c e  c o v e r a g e s .  As  w i t h  a l l  f o r m s  o f  s t a t i s t i c a l  

a n a l y s i s ,  t h e  l a r g e r  a n d  m o r e  c o n s i s t e n t  t h e  s t a t i s t i c a l  

s a m p l e s ,  t h e  g r e a t e r  t h e  p r o b a b i l i t y  t h a t  t h e  p r e d i c t i o n s  

b a s e d  o n  i t  a r e  a c c u r a t e .  T h i s  " l a w  o f  l a r g e  n u m b e r s "  m e a n s  

t h a t ,  w i t h  a b r o a d  a g g r e g a t e  d a t a  b a s e  o f  l o s s  e x p e r i e n c e ,  

t h e  a n a l y s i s  a n d  p r e d i c t i o n  o f  e x p e c t e d  l o s s e s  s h o u l d  b e  - 

a n d  u s u a l l y  a r e  - m o r e  r e l i a b l e .

T h e  m o r e  d a t a  c o l l e c t e d  a n d  p o o l e d  t o  d e v e l o p  b e n c h m a r k  

s t a t i s t i c s , t h e  m o r e  a c c u r a t e  t h e  p r e d i c t i o n  b y  i n s u r e r s  o f



t h e i r  f u t u r e  l o s s e s .  T h i s  r e d u c e s  t h e  s i z e  of t h e  

c o n t i n g e n c y  m a r g i n  n e e d e d  i n  i n s u r e r s ' r a t e s  t o  a c c o u n t  f a r  

a  p o s s i b l e  e r r o r  i n  p r e d i c t i n g  f u t u r e  l o s s e s  a n d  o t h e r  

c o s t s .

I n  s u m m a r y ,  t h e  u n i q u e  n a t u r e  o f  t h e  i n s u r a n c e  p r o d u c t  

r e q u i r e s  t h e  p o o l i n g  o f  d a t a .  I S O  m a i n t a i n s  s u c h  a d a t a  

b a s e .  T h e  a c t u a r i a l  a n a l y s i s  o f  s u c h  a d a t a  b a s e  a n d  t h e  

d e v e l o p m e n t  o f  s t a n d a r d i z e d  c o v e r a g e  p a r t s  w h i c h  a l l o w  t h e  

c r e a t i o n  o f  t h a t  d a t a  b a s e  a r e  a l s o  c r i t i c a l  e l e m e n t s  i n  

e n h a n c i n g  c o m p e t i t i o n .

I S O  s t a n d a r d i z e d  c o v e r a g e  p a r t s  p r o v i d e  b e n c h m a r k s  w i t h o u t  

w h i c h  i t  w o u l d  b e  v e r y  d i f f i c u l t  f o r  i n s u r a n c e  c o n s u m e r s  a n d  

g o v e r n m e n t  t o  m a k e  m e a n i n g f u l  p r i c e  a n d  c o v e r a g e  c o m p a r i s o n s  

a m o n g  i n s u r e r s .  S t a n d a r d i z e d  c o v e r a g e  p a r t s  p r o v i d e  a b a s e  

f r o m  w h i c h  i n s u r e r s  a n d  p r o d u c e r s  c a n  d e p a r t ,  t a i l o r i n g  

e n d o r s e m e n t s  t o  i n s u r e  u n i q u e  r i s k s  o r  t a r g e t  m a r k e t s .

I f  s t a n d a r d i z e d  c o v e r a g e s  d i d  n o t  e x i s t ,  c o n s u m e r s  w o u l d  b e  

c o n f r o n t e d  w i t h  a n  u n i n t e l l i g i b l e  a r r a y  of d i f f e r e n t  

i n s u r a n c e  f o r m s .  S t a n d a r d  c o v e r a g e  p a r t s  p e r m i t  c o m p a r i s o n  

s h o p p i n g  b y  c o n s u m e r s  w i t h o u t  t h e  a d d e d  c o n f u s i o n  o f  

i n c o m p a r a b l e  c o v e r a g e  p r o v i s i o n s .
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I n s u r e d s  b e n e f i t  f r o m  the c l a r i t y  t h a t  the s t a n d a r d  

b e n c h m a r k  c o v e r a g e  l a n g u a g e  a c h i e v e s .  S t a n d a r d i z e d ,  

r e a d a b l e  l a n g u a g e  h e l p s  the p a r t i e s  to the i n s u r a n c e  

c o n t r a c t  h a v e  a s i m i l a r  u n d e r s t a n d i n g  o f  t h e  c o v e r a g e  

p u r c h a s e d .  T h e  p u r c h a s e r  c a n  s h o p  f o r  the b e s t  b u y  w i t h  

c o n f i d e n c e ,  k n o w i n g  t h a t  a s t a n d a r d  m i n i m u m  le v el  of 

c o v e r a g e  is o f f e r e d  b y  a l m o s t  a l l  i n su rers.

S t a n d a r d "  c o v e r a g e  p a r t s  d o  n o t  m e a n  i d e n t i c a l  c o v e r a g e s  

t h a t  c a n n o t  b e  c u s t o m i z e d  t o  m e e t  t h e  i n d i v i d u a l

p o l i c y h o l d e r 's n e e d s .  F o r  e x a m p l e ,  I S O  m a i n t a i n s  f i v e  b a s i c  

c o v e r a g e  p a r t s ,  73 c o u n t r y w i d e  e n d o r s e m e n t s ,  a n d  118 

s t a t e - s p e c i f i c  e n d o r s e m e n t s  f o r  t h e  H o m e o w n e r s  l i n e  a l o n e .  

W i t h  t h i s  v a r i e t y  o f  s t a n d a r d  c o v e r a g e  p a r t s ,  i n s u r e r s  c a n  

w r i t e  H o m e o w n e r s  i n s u r a n c e  f o r  a n  a p a r t m e n t  r e n t e r  i n  

B r o o k l y n  w h o  o w n s  a l a r g e  c o l l e c t i o n  o f  a r t ,  a  c o n d o  o w n e r  

i n  D u l u t h  w h o  h a s  i n s t a l l e d  a  s a u n a  a n d  b u r g l a r  a l a r m  a n d  

w a n t s  h i g h  l e v e l s  o f  l i a b i l i t y  c o v e r a g e ,  o r  a h o m e o w n e r  in 

P a l o  A l t o  w h o  h a s  a  s w i m m i n g  p o o l  a n d  t e n n i s  c o u r t s  - a l l  

u s i n g  I S O  c o v e r a g e  p a r t s .

I n  t h e  c o m m e r c i a l  l i n e s  o f  i n s u r a n c e ,  t h e  a v a i l a b i l i t y  of 

c u c h  s t a n d a r d i z e d  c o v e r a g e  p a r t s  is  e v e n  m o r e  c r i t i c a l  t h a n  

in  t h e  p e r s o n a l  l i n e s .  C o m m e r c i a l  i n s u r e d s  a r e  f a r  m o r e  

h e t e r o g e n e o u s ,  r e q u i r i n g  c o v e r a g e  f l e x i b i l i t y  to  a l l o w  an 

i n s u r e r  to  w r i t e  a  p o l i c y  r e f l e c t i n g  t h e  i n d i v i d u a l
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i n s u r e d ' s  r i s k s .  G i v e n  t h i s  n e e d  to p a c k a g e  v a r i o u s  

c o m m e r c e  a l  p r o p e r t y  a n d  l i a b i l i t y  c o v e r a g e s  in a v a r i e t y  of 

w a y s ,  t h e  n e e d  f o r  a s e l e c t i o n  of s t a n d a r d i z e d  c o v e r a g e  

p a r t s  b e c o m e s  c r i t i c a l .  A s  a r e s u l t ,  f o r  t h e  C o m m e r c i a l  

G e n e r a l  L i a b i l i t y  l i n e  o f  i n s u r a n c e  I S O  m a i n t a i n s  11 b a s i c  

s t a n d a r d i z e d  c o v e r a g e  p a r t s ,  1 4 7  c o u n t r y w i d e  e n d o r s e m e n t s  

a n d  m o r e  t h a n  1 0 0  a d d i t i o n a l  e n d o r s e m e n t s  g e a r e d  t o  s p e c i f i c  

s t a t e s .

U n l e s s  d a t a  - p a r t i c u l a r l y  l o s s  e x p e r i e n c e  d a t a  - is 

c o l l e c t e d  a n d  a r r a y e d  i n  s o m e  r e a s o n a b l y  c o m m o n  f o r m a t  b a s e d  

o n  c o m p a r a b l e  p r o v i s i o n s  o f  c o v e r a g e ,  i t  c a n n o t  be  p o o l e d  o r  

a g g r e g a t e d  i n  a n y  m e a n i n g f u l  w a y .

M o u n t a i n s  o f  u n r e l a t e d  d a t a  are m e a n i n g l e s s .  S t a n d a r d i z e d  

c o v e r a g e  p a r t s  p e r m i t  t h e  c o l l e c t i o n  o f  c o m p a r a b l e  

s t a t i s t i c s .  T h i s  p r o v i d e s  f o r  a  m o r e  s t - b l e  a n d  r e l i a b l e  

d a t a  b a s e  a n d  f a c i l i t a t e s  a n a l ys is , i n c l u d i n g  the m o r e  

a c c u r a t e  f o r e c a s t i n g  of f u t u r e  c o s t s  f or r a t e m a k i n g .

F o r e c a s t i n g  c r e d i b l e  i n s u r a n c e  r a t e s  r e q u i r e s  t h a t  a c t u a r i e s  

d e v e l o p  m e a n i n g f u l  c l a s s i f i c a t i o n s ,  g a t h e r  r e l i a b l e  d a t a  f o r  

e a c h  o f  t h o s e  c l a s s e s  ( g r o u p i n g s  o f  r i s k s  w i t h  s i m i l a r  l o s s  

c h a r a c t e r i s t i c s ) ,  a n d  m o n i t o r  t h e  r e l a t i o n s h i p  o f  l o s s  

e x p e r i e n c e  f r o m  c l a s s  t o  c l a s s  t o  d e t e r m i n e  t h a t  t h e  

r e l a t i o n s h i p  is  f a i r  a n d  r e a s o n a b l e .  S t a n d a r d i z e d  c o v e r a g e  

p a r t s  g r e a t l y  a s s i s t  in t h e  c o l l e c t i o n  of a n  a c c u r a t e  d a t a



b a s e  f o r  r i s k  c l a s s e s  a n d  t h e r e f o r e  a s s i s t  i n  t h e  a c t u a r i a l  

f o r e c a s t i n g  of  i n s u r e r  l o s s  e x p e r i e n c e .

D a t a  q u a l i t y  w o r k  p e r f o r m e d  b y  I S O  a n d  its p a r t i c i p a t i n g  

i n s u r e r s  i s  n o t  a n  a c a d e m i c  e x e r c i s e .  I t  i s  i n  t h e  

i n s u r e r ' s  o w n  b e s t  i n t e r e s t s  to m a k e  c e r t a i n  t h a t  t h e  d a t a  

r e p o r t e d  t o  I S O  is a c c u r a t e ,  b e c a u s e  t h i s  d a t a  s e r v e s  a s  t h e  

b a s i s  o n  w h i c h  i n s u r e r s  c a n  m a k e  i n f o r m e d  p r i c i n g  d e c i s i o n s .

F o r  m o s t  i n s u r e r s ,  r a w  d a t a  f o r  m o s t  l i n e s  o f  b u s i n e s s  a n d  

m o s t  s t a t e s  i s n ' t  e n o u g h .  I f  n o  a d v i s o r y  b e n c h m a r k  r a t e  o r  

p r o s p e c t i v e  l o s s  c o s t  p r o j e c t i o n s / r e f l e c t i n g  b o t h  i n d u s t r y  

e x p e r i e n c e  a n d  t h e  a c t u a r i a l  f o r e c a s t i n g  o f  t h a t  e x p e r i e n c e  

w e r e  a v a i l a b l e ,  t h e  r e s u l t  w o u l d  b e  l e s s  c o m p e t i t i o n  a n d  

h i g h e r  p r i c e s  i n  t h e  m a r k e t p l a c e .  M a n y  s m a l l  a n d  

m e d i u m - s i z e d  i n s u r e r s  w o u l d  u l t i m a t e l y  b e  f o r c e d  o u t  o f  

m a r k e t s  w h e r e  t h e y  d o  n o t  h a v e  a s i g n i f i c a n t  m a r k e t  s h a r e  o f  

t h e  b u s i n e s s .  E v e n  l a r g e  w e l l  e s t a b l i s h e d  i n s u r a n c e  

c o m p a n i e s  w o u l d  b e  i n h i b i t e d  f r o m  e n t r y  i n t o  n e w  g e o g r a p h i c  

a r e a s  o r  l i n e s  o r  i n s u r a n c e .

H i s t o r i c a l  d a t a  c a n  p r o v i d e  a g o o d  p i c t u r e  of p a s t  c o s t s  b u t  

g i v e  l i t t l e  i n f o r m a t i o n  a b o u t  f u t u r e  c o s t s  w i t h o u t  

a d d i t i o n a l  a n a l y s i s ,  i n c l u d i n g  t h e  u s e  o f  p r o f e s s i o n a l  

j u d g e m e n t .
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D e v e l o p i n g  m e a n i n g f u l  p r i c i n g  i n f o r m a t i o n  f r o m  a n  a g g r e g a t e  

d a t a  b a s e  i n v o l v e s  n o t  o n l y  a c t u a r i a l  f o r m u l a s ,  b u t  a l s o  t h e  

r e s e a r c h  s k i l l s  a n d  e x p e r t i s e  t o  a p p l y  p r o p e r  j u d g m e n t .  

D a t a  i n  t h e  f i n e  d e t a i l  n e c e s s a r y  for p r i c i n g  a p o l i c y  f o r  a 

p a r t i c u l a r  t y p e  o f  r i s k  w i t h i n  a s p e c i f i c  g e o g r a p h i c  

t e r r i t o r y  c a n  f l u c t u a t e  g r e a t l y  f o r  e v e n  t h e  l a r g e s t  

i n s u r e r .  A c t u a r i a l  a n a l y s i s - l o s s  d e v e l o p m e n t ,  t r e n d i n g ,  

e t c .  o f  a p o o l e d  d a t a  b a s e  p e r m i t s  t h e  e s t i m a t i o n  of  

u n d e r l y i n g  c o s t s  i n  s p i t e  o f  t h e  r a n d o m  f l u c t u a t i o n s  t h a t  

c a n  a p p e a r  i n  a c t u a l  i n s u r a n c e  l o s s e s .  T h e  m o r e  c r e d i b l e  

l o s s  c o s t s  c a n  t h e n  b e  p r o j e c t e d  i n t o  t h e  f u t u r e .

O n l y  a  f e w  i n s u r e r s  e n j o y  a  m a r k e t  s h a r e  l a r g e  e n o u g h  to 

p e r m i t  t h e m  to  d e v e l o p  r a t e s  b a s e d  s o l e l y  o n  t h e i r  o w n  l o s s  

e x p e r i e n c e  a n d  a c t u a r i a l  a n a l y s i s .

I n  a d d i t i o n  to  a  f r a g m e n t e d  m a r k e t ,  t h e  t y p e  o f  r i s k s  

i n s u r e d  b y  c o m m e r c i a l  i n s u r e r s  a r e  n o t  h o m o g e n e o u s ,  for 

t h e r e  is  an e x t r a o r d i n a r y  v a r i e t y  o f  d i s p a r a c e  r i s k s  in 

c o m m e r c i a l  i n s u r a n c e .  A n  i n s u r e r  w i t h  5% o f  t h e  o v e r a l l  

m a r k e t  w i l l  l i k e l y  b e  w r i t i n g  p o l i c i e s  f o r  m a n y  d i f f e r e n t  

k i n d s  o f  b u s i n e s s e s .  C o m m e r c i a l  g e n e r a l  l i a b i l i t y  

i n s u r a n c e ,  f o r  e x a m p l e ,  c a n  b e  p r o v i d e d  f o r  m o r e  t h a n  1 , 0 0 0  

d i s t i n c t  c l a s s e s .  T h e s e  c l a s s e s  r a n g e  f r o m  h a r d w a r e  s c o r e s  

to  s c h o o l s  to  h o t e l s  t o  c o a l  m i n e s .



C o m p e t i t i o n  is  so s i g n i f i c a n t ,  m a r k e t  s h a r e  so f r a g m e n t e d  

a m o n g  t h e  c o m p a n i e s  w r i t i n g  c o m m e r c i a l  i n s u r a n c e ,  a n d  

c o m m e r c i a l  r i s k s  s o  d i s p a r a t e  t h a t  p r o b a b l y  n o  i n s u r e r  i n  

b u s i n e s s  t o d a y  c o u l d ,  p r i c e  i t s  p r o d u c t  c r e d i b l y  w i t h o u t  

a c c e s s  t o  a g g r e g a t e  i n d u s t r y  e x p e r i e n c e .  S m a l l  m a r k e t  

s h a r e s  d o  n o t  g i v e  i n d i v i d u a l  c o m p a n i e s  e n o u g h  s t a t i s t i c a l  

e x p e r i e n c e  t o  g e n e r a t e  c r e d i b l e  s t a t i s t i c a l  s a m p l e s  f o r  

s p e c i f i c  r i s k  c l a s s i f i c a t i o n s  o r  t h e  r e s o u r c e s  t o  e m p l o y  

l a r g e  a c t u a r i a l  s t a f f s .  T h e r e f o r e ,  t h e  n e e d  f o r  a l a r g e  

d a t a  b a s e  o f  e x p e r i e n c e  f o r  a c t u a r i a l  f o r e c a s t i n g  o f  

i n d u s t r y w i d e  l o s s  c o s t s  ir e v e n  h.ore c r i t i c a l .

I S O  p r o m o t e s  p r i c e  c o m p e t i t i o n  a m o n g  i n s u r e r s  a n d  f o c u s e s  o n  

d e v e l o p i n g  i n f o r m a t i o n  t o  a s s i s t  p a r t i c i p a t i n g  i n s u r e r s  i n  

m a k i n g  t h e i r  o w n  i n f o r m e d ,  i n t e l l i g e n t  a n d  i n d e p e n d e n t  

d e c i s i o n s  a b o u t  t h e  i n s u r a n c e  r a t e s  t h e y  u s e .  I n s u r e r s  

r e g u l a r l y  d e p a r t  f r o m  I S O ’s a d v i s o r y  r a t e s  i n  k e e p i n g  w i t h  

t h e i r  i n d i v i d u a l  c o r p o r a t e  o b j e c t i v e s  a n d  s t r a t e g i e s .

B y  i m p r o v i n g  i n s u r e r ' s  a b i l i t y  to f o r e c a s t  t h e  t r u e  c o s t s  of 

t h e i r  p r o d u c t s  m e r e  a c c u r a t e l y ,  a n d  b y  i n t r o d u c i n g  e c o n o m i e s  

c f  s c a l e  i n  t h e  d e v e l o p m e n t  o f  c o v e r a g e  p a r t s  a n d  a c t u a r i a l  

f o r e c a s t i n g ,  I S O  c o n f e r s  b e n e f i t s  t o  t h e  i n s u r a n c e - b u y i n g  

p u b l i c  t h r o u g h  l o w e r  c a s t s ,  g r e a t e r  c o m p e t i t i o n  a n d  m o r e  

p r o d u c t  i n n o v a t i o n .

10
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M E M O R A N D U M  F e b r u a r y  5, 1988

TO: S e n a t o r  T i n  Kel l y ,  C h a i r m a n
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  J i m  Z a w a c k i

S U B J : H J R  25

T h e  i n t e n t  o f  H J R  25 i*» to s u p p o r t  e f f o r t s  in C o n g r e s s  to 
a m e n d  t h e  M c C a r r a n - F e r g u s o n  A c t  e n a c t e d  in 1 9 4 5  w h i c h  e x e m p t s  
t h e  i n s u r a n c e  i n d u s t r y  f r o m  f e d e r a l  a n t i t r u s t  laws.

T h e  b r o a d  a n t i t r u s t  i m m u n i t y  e n j o y e d  b y  t h e  i n s u r a n c e  i n d u s t r y  
u n d e r  t h e  M c C a r r a n - F e r g u s o n  A c t  is b o t h  u n d e s i r a b l e  a n d  
u n n e c e s s a r y .  T h e  e x e m p t i o n  is u n d e s i r a b l e  b e c a u s e ,  b y  
b l u n t i n g  s o m e  f o r m s  o f  c o m p e t i t i v e  b e h a v i o r ,  it d e n i e s  
c o n s u m e r s  t h e  b e s t  a r r a y  of  i n s u r a n c e  s e r v i c e s  a t  t h e  l o w e s t  
p o s s i b l e  cost. T h e  e x e m p t i o n  is u n n e c e s s a r y  b e c a u s e  
a p p l i c a t i o n  o f  t h e  a n t i t r u s t  l a w s  is in n o  w a y  i n c o n s i s t e n t  
w i t h  e i t h e r  d e s i r a b l e  i n d u s t r y  c o o p e r a t i o n  o r  e f f e c t i v e  s t a t e  
r e g u l a t i o n .

T h e r e  h a v e  b e e n  t w o  o b j e c t i o n s  r a i s e d  b y  t h e  i n s u r a n c e  
i n d u s t r y  t o  t h i s  r e s o l u t i o n .  One, it is a r g u e d  t h a t  s u p p o r t  
o f  H J R  25 w o u l d  r e m o v e  or  s u b o r d i n a t e  t h e  p r i m a c y  of  s t a t e s '  
r e g u l a t o r y  r o l e  a s  r e g u l a t o r  o f  t h e  i n d u s t r y .  T h i s  is n o t  s o . 
H J R  25 w a s  d r a f t e d  t o  a d d r e s s  t h i s  c o n c e r n .  S e n a t o r  H o w a r d  
M e t z e n b a u m ,  t h e  o r i g i n a l  s p o n s o r  of t h e  f e d e r a l  l e g i s l a t i o n ,  
h a s  t e s t i f i e d  t h a t  h i s  i n t e n t  w a s  n o t  t o  a l t e r  s t a t e  
r e g u l a t o r y  p r i m a c y .  T h e  S e n a t e  A n t i t r u s t  C o m m i t t e e  in 
W a s h i n g t o n ,  D.C. h a s  m a d e  it c l e a r  t h a t  t h e r e  is n o  i n t e n t  to



P a g e  2
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  
F e b r u a r y  5, 1 9 8 8

a l t e r  t h e  p r i m a c y  o f  s t a t e  r e g u l a t o r y  a u t h o r i t y  o v e r  t h e  
i n d u s t r y .  Two, is t h e  a s s e r t i o n  t h a t  t h e  r e p e a l  o f  t h e  
a n t i t r u s t  e x e m p t i o n  w i l l  r e s t r i c t  i n f o r m a t i o n  p o o l i n g  t h a t  
a s s i s t s  t h e  i n d u s t r y  in a c c u r a t e l y  e s t i m a t i n g  h o w  m u c h  t h e y  
a r e  l i k e l y  t o  p a y  o u t  in t h e  future. A g a i n ,  t h i s  is n o t  s o . 
H J R  25 s p e c i f i c a l l y  r e c o g n i z e s  t h e  n e e d  f o r  t h e  i n d u s t r y  t o  
p o o l  a n d  a n a l y z e  t h e  p a s t  c l a i m s  t h e y  h a v e  p a i d ;  t h e  m o r e  
c l a i m s  t h e y  c a n  a n a l y z e ,  t h e  m o r e  a c c u r a t e  t h e i r  e s t i m a t e s  of 
f u t u r e  p a y o u t s  w i l l  be.

I w a s  a s k e d  b y  t h e  C i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m  to  
i n t r o d u c e  t h i s  r e s o l u t i o n .  T h e  C o a l i t i o n  h a s  r e v i e w e d  t h i s  
i s s u e  c l o s e l y  a n d  d e t e r m i n e d  t h a t  it is in t h e  c o n s u m e r s '  b e s t  
i n t e r e s t s  t o  r e p e a l  t h i s  s p e c i a l  p r i v i l e g e  t o  t h e  i n s u r a n c e  
i n d u s t r y .  T h e  C o a l i t i o n  h a s  f o u n d  t h a t  t h e r e  is s t r o n g  
b i p a r t i s a n  s u p p o r t  t o  a m e n d  t h e  M c C a r r a n - F e r g u s o n  A c t  a n d  t h a t  
t h e  p o s i t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y  t o  r e t a i n  t h i s  
e x e m p t i o n  is n o t  l o g i c a l  o r  in t h e  b e s t  i n t e r e s t s  o f  t h e  
c o n s u m e r .

T h a n k  you.
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6 J u d i c i a r y  o n  M o n o p o l i e s  a n d  C o m m e r c ia l  L aw ; a n d  t o  t h e  H o n o r a b le  T e d

7 S t e v e n s  a n d  t h e  H o n o r a b le  F r a n k  M u rk o w s k i ,  U .S .  S e n a t o r s ,  a n d  t h e  H o n o r a b le

8 Don Y o u n g , U .S .  R e p r e s e n t a t i v e ,  m e m b e rs  o f  t h e  A l a s k a  d e l e g a t i o n  i n  C o n -

9 g r c s s .
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C I T I Z E N S  C O A L I T I O N  F O R  T O R T  R E F O R M

907-561-6250

R e p r e s e n t a t i v e  J i m  Z a w a c k i  
PO Box V
Juneau, A l a s k a  99811

March 24, 1987

R e p r e s e n t a t i v e  Zawacki,

T h i s  is to c o n f i r m  our r e q u e s t  th a t  y o u  c a u s e  to h a v e  i n t r o d u c e d  a 
H o u s e  J o i n t  R e s o l u t i o n  in s u p p o r t  of e f f o r t s  by C o n g r e s s  to a m e n d  
the M c C a r r a n - F e r g u s o n  Act, w h i c h  e x e m p t s  the i n s u r a n c e  i n d u s t r y  
f r o m  f e d e r a l  a n t i t r u s t  laws.

As we h a v e  d i s c u s s e d  not o n l y  h a v e  the p a s t  three P r e s i d e n t s  of the 
Un i t e d  S t a t e s  s u p p o r t e d  s u c h  a m e n d m e n t s ,  but a h o s t  of n a t i o n a l  
o r g a n i z a t i o n s  ha v e  r e c e n t l y  p a s s e d  r e s o l u t i o n s  s u p p o r t i n g  th i s  
action. The N a t i o n a l  C o n f e r e n c e  of S t a t e  l e g i s l a t u r e s  and the 
N a t i o n a l  A s s o c i a t i o n  of A t t o r n e y s  G e n e r a l  are just two e x a m p l e s  of 
n a t i o n a l  g r o u p s  that s u p p o r t  a m e n d m e n t  of the law.

Two c o n c e r n s  have been r a i s e d  by the i n s u r a n c e  i n d u s t r y  th a t  m u s t  
be a d d r e s s e d  in the b o d y  of a r e s o l u t i o n .

1. I n d i v i d u a l  s t a t e s  m u s t  be a b l e  to c o n t i n u e  t h e i r  r e g u l a t o r y  
role of the industry.

2. The i n s u r a n c e  i n d u s t r y  m u s t  s t i l l  be a l l o w e d  to e x c h a n g e  past 
c o s t  da t a  and a l l o w  a c c u r a t e  f o r e c a s t i n g  of f u t u r e  claims.

A d d i t i o n a l  i n f o r m a t i o n •on the e f f o r t s  in W a s h i n g t o n ,  D.C. w i l l  be 
f o r w a r d e d  to you u p o n  rec e i p t ,  i n c l u d i n g  a new S e n a t e  bi l l  th a t  
s p e c i f i e s  the a m e n d m e n t s ,  that is n o w  in f i nal draft.

We b e l i e v e  the i n s u r a n c e  i n d u s t r y ,  e x c e p t  for the two e x c e p t i o n s  we 
ha v e  noted, s h o u l d  be s u b j e c t  to the s a m e  laws as o t h e r  b u s i n e s s e s .  
We b e l i e v e  the i n s u r a n c e  c o n s u m e r  and all c o n s u m e r s  w i l l  b e n e f i t  
f r o m  this a c t i o n  and th a t  t h e r e  wi l l  be g r e a t e r  c o m p e t i t i o n  in the 
industry.

»rts in this a r e a  of reform.

<

P.O. Box 201668 • Anchorage, Alaska 99520
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RESOLUTION CALLS FOR AMENDMENTS TO FEDERAL ANTITRUST LAW

HOUSE JOINT RESOLUTION 25

B i p a r t i s a n  g ro u p  s p o n s o r s  r e f o r m  o f  f e d e r a l  r e g u l a t i o n  o f  i n s u r a n c e  
I n d u s t r y

HJR 25 was i n t r o d u c e d  by a b i p a r t i s a n  g ro u p  o f  H ouse m em bers 
c o n c e r n e d  w ith  i n s u r a n c e  r e f o r m .  R e p r e s e n t a t i v e s  Z a w a c k i, N a v a r r e ,  
G ru e n b e r g ,  M a r t in ,  S h u l t z  and T a y lo r  in t r o d u c e d  HJR 25 a t  t h e  
r e q u e s t  o f  t h e  C o a l i t i o n .

The i n t e n t  o f  HJR 25 i s  t o  s u p p o r t  e f f o r t s  i n  C o n g re s s  t o  am end t h e  
H c C a r ra n -F e r g u s o n  A c t (19*15) w h ic h  ex e m p ts  t h e  i n s u r a n c e  i n d u s t r y  
f ro m  f e d e r a l  a n t i t r u s t  la w 3 .

Two o b j e c t i o n s  have  b e e n  r a i s e d  by th e  i n s u r a n c e  i n d u s t r y  t o  t h i 3  
J o i n t  R e s o l u t i o n ,  t h e y  a r e :

1 .  S u p p o r t  o f  HJR 25 t o  r e p e a l  o r  amend th e  M c C a rra n -F e rg u s o n  
A c t w o u ld  rem ove o r  s u b o r d i n a t e  t h e  p r im a c y  o f  3 t a t e s  r e g u l a t o r y  
r o l l  o v e r  t h e  i n s u r a n c e  i n d u s t r y .

N o t s o .  HJR 25 h a s  b ee n  s p e c i f i c a l l y  d r a f t e d  t o  a d d r e s s  t h i s  
c o n c e r n .  A lre a d y  t h e  S e n a te  A n t i t r u s t  C om m ittee  i n  W a s h in g to n , 
D .C . h a s  made i t  c l e a r  t h a t  t h e r e  13 no i n t e n t  t o  a l t e r  t h e  p r im a c y  
o f  s t a t e  r e g u l a t o r y  a u t h o r i t y  o v e r  t h e  i n d u s t r y .  S e n a t o r  Howard 
M etzen b au m , th e  o r i g i n a l  s p o n s o r  o f  t h e  f e d e r a l  l e g i s l a t i o n  h a s
t e s t i f i e d  t h a t  h i3  i n t e n t  wa3 n o t  t o  a l t e r  s t a t e  r e g u l a t o r y  p r im a c y  
an d  h a s  a s k e d  t h e  c o m m itte e  t o  a d j u s t  t h e  o r i g i n a l  b i l l  t o  e n s u r e  
t h a t  t h i s  i s  c l e a r .  S u p p o r t  f o r  HJR 25 d o e s  n o t  a l t e r  t h e  p r im a c y  
o f  a t a t e  r e g u l a t o r y  a u t h o r i t y .

» 2 .  R e p e a l o f  - t h e  a n t i t r u s t  e x e m p tio n  w i l l  r e s t r i c t
i n f o r m a t i o n  p o o l in g  t h a t  a 3 3 i s t s  t h e  i n d u s t r y  i n  a c c u r a t e l y  
e s t i m a t i n g  how much th e y  a r e  l i k e l y  t o  pay  o u t  i n  t h e  f u t u r e .

A g a in ,  N ot s o .  HJR 25 s p e c i f i c a l l y  r e c o g n iz e s  t h e  n e e d  f o r
t h e  i n d u s t r y  t o  p o o l and  a n a ly z e  t h e  p a s t  c l a im s  th e y  h a v e  p a id  -
t h e  m ore c l a im s  th e y  c a n  a n a ly z e  t h e  m ore a c c u r a t e  t h e i r  e s t i m a t e s
o f  f u t u r e  p a y o u ts  w i l l  b e .  •

Why i s  t h e  C o a l i t i o n  c a l l i n g  f o r  r e p e a l  o f  t h e  a n t i t r u s t  e x e m p tio n  
a n d  s u p p o r t  o f  H ouse J o i n t  R e s o lu t i o n  25?

L a s t  y e a r ,  d u r in g  d e b a te  on t o r t  r e fo rm  l e K l 3 l a t i o n ,  t h e  i s s u e  o f  
t h e  M c C a rra n -F e rg u s o n  e x e m p tio n  from  a n t i t r u s t  was r a i s e d  by th e  
o p p o s i t i o n .  The C o a l i t i o n  h a s  re v ie w e d  t h i s  i s s u e  c l o s e l y  and  
d e t e r m in e d  t h a t  i t  i s  i n  t h e  c o n s u m e rs  b e s t  i n t e r e s t  t o  r e p e a l  t h i s  
s p e c i a l  p r i v i l e g e  t o  t h e  I n s u r a n c e  i n d u s t r y .  The C o a l i t i o n  fo u n d  
s t r o n g  b i p a r t i s a n  s u p p o r t  f o r  am endm ent t o  t h e  M c C a r ra n -F e rg u s o n  
a c t  an d  t h a t  t h e  p o s i t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y  t o  r e t a i n  t h i s  
e x e m p tio n  was n o t  l o g i c a l  o r  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c o n s u m e r .

T he C o a l i t i o n  h a s  e x t e n s i v e  m a t e r i a l s  in  s u p p o r t  o f  an d  in  
o p p o s i t i o n  t o  th e  p ro p o s e d  am endm ent o f  th e  M e J a r ra n - F e rg u s o n  A c t. 
T h i s  i n f o r m a t i o n ,  i n c l u d i n g  c o p i e s  o f  r e s o l u t i o n s  by th e  N FIB, The 
N a t i o n a l  C o n fe re n c e  o f  S t a t e  L e g i s l a t u r e s ,  The N a t io n a l  A s s o c i a t i o n  
o f  A t to r n e y s  G e n e ra l  and s t a t e m e n t s  by th e  C h a irm an  o f  th e  F e d e r a l  
T ra d e  C o m m issio n , i s  a v a i l a b l e  upon r e q u e s t .  J i ’f t  '• '1 1  t h e  
E x e c u t iv e  D i r e c t o r  a t  IC 1 -6 2 5 0 .

Citizens Coalition for Tort Reform

907-561-6250
P n  Rnr 9 f )W M  •  A ln . l*  O O W R



T H E  C I T I Z E N S  C O A L I T I O N  

F O R  T O R T  R E F O R M
represents a broad cross-section of Alaskan 
businesses, professions and local govern­
ments. They include:

Alasko Air Carriers 
Aloika Association of Manufacturer!
Alaska Broadcoiteri Association 

Alaska Chapter, American Inititute of Architect! (AIA) 
Alaika Oenta! Society 

Alaika Generol Contractor!
Alaska Chapter, American Optometric Association 

Alaska Movet! Asiociolion 
Alaika Oil Marketers Association 

Alaska Rental Association 
Alaska Section, American Society of Civil Engineer! 

Alosko Society of Professional Engineers 
Alaska Stote Heolth Associoiton (Hospitals)

Alaska State Medical Association 
Alaska Support industry Alliance 
Alosko Truckers Association 
Alasko Visitors Association 
Ancnorage Board of Realtors 

Anchorage Restourant ond Beverage Association 
Cabaret Hotel and Restaurant Retailers 

Childbirth Educators 
Doycare Operators Association 
Foirbonks North Star Borough 

Finoncial Managers 
Kijik Native Corporation 

Hotel and Motel Association 
Insuronce Brokers ond Agents Association 

Nurse Midwives Association 
Pension Consultants 

Professional Physical Therapists Association 
Risk Management Association 

Southern Association of life Underwriters 
Providence Hospital

N O W  IT'S Y O U R  T U R N  

T O  H E L P

THE C IT IZ EN S  
CO A L IT IO N  
FOR  TORT 
R EFO RM

P.O. B o x  2 0 1 6 6 8  

A n c h o r a g e ,  Alaska 9 9 5 2 0  

(907) 5 6 1 - 6 2 5 0

\

■r. . ) V ’m

I N S U R A N C E  C R I S I S  

A f f e c t s  E v e r y  A l a s k a n !



D I S C U S S I O N  DRAFT

1 s t  S e s s i o n  S.

100th CONGRESS

I N  T H E  S E N A T E  O F  T H E  U N I T E D  S T A T E S

Nr. M e t z e n b a u m  i n t r o d u c e d  t h e  f o l l o w i n g  b i l l ?  w h i c h  w a s  r e a d  

t w i c e  a n d  r e f e r r e d  to t h e  C o m m i t t e e  o n  t h e  J u d i c i a r y

A  E I L L



T o  a m e n d  the M c C a r r a n - F e r g u s o n  A c t  to l i m i t  the f e d e r a l  

a n t i t r u s t  e x e m p t i o n  of the b u s i n e s s  of insurance, to r e a f f i r m  

the c o n t i n u e d  s t a t e  r e g u l a t i o n  of the b u s i n e s s  of i n s u r a n c e ,  a n d  

for o t h e r  p u r p o s e s .

Be it e n a c t e d  b y  the S e n a t e  a n d  H o u s e  of R e p r e s e n t a t i v e s  of 

the U n i t e d  S t a t e s  of A m e r i c a  in C o n g r e s s  a s s e m b l e d ,  T h a t  this 

A c t  m a y  b e  c i t e d  as the " I n s u r a n c e  C o m p e t i t i o n  I m p r o v e m e n t  A c t  

of 19 87".

F I N D I N G S  A N D  D E C L A R A T I O N  OF P U R P O S E  

Sec. 2 . (a'. T h e  C o n g r e s s  f i n d s  a n d  d e c l a r e s  t h a t - -

(1 ) the c o n t i n u e d  r e g u l a t i o n  a n d  t a x a t i o n  b y  

t h e  s e v e r a l  S t a t e s  of the b u s i n e s s  of i n s u r a n c e  is in the 

p u b l i c  i n t e r e s t ;  a n d

(2) t h e  F e d e r a l  a n t i t r u s t  laws c o m p r i s e  an  

e s s e n t i a l  c o m p o n e n t  of c o n g r e s s i o n a l  p o l i c y  in f a v o r  of 

c o m p e t i t i o n  a n d  c o n s u m e r  p r o t e c t i o n ,  a n d  the c u r r e n t  b r o a d  

e x e m p t i o n  f r o m  the a n t i t r u s t  laws a f f o r d e d  the i n s u r a n c e  

i n d u s t r y  has w e a k e n e d  c o m p e t i t i o n  a n d  a d v e r s e l y  a f f e c t e d  

c o n s u m e r s  of i n s u r a n c e .



(b) . It is t h e  p u r p o s e  of this A c t  to p r o m o t e  p r i c e  

c o m p e t i t i o n  a m o n g  i n s u r e r s  b y  m o d i f y i n g  the c u r r e n t  a n t i t r u s t  

e x e m p t i o n  of t h e  b u s i n e s s  of i n s u r a n c e .

A M E N D M E N T S  T O  T H E  M C C A R R A N - F E R G U S O N  A C T

Sec. 3 (a) S e c t i o n  1 of the A c t  e n t i t l e d  "An Act to e x p r e s s  

the i n t e n t  of t h e  C o n g r e s s  w i t h  r e f e r e n c e  to the r e g u l a t i o n  of 

the b u s i n e s s  of i n s u r a n c e " ,  a p p r o v e d  M a r c h  9, 1945 (15 U.S.C. 

1011; k n o w n  as t h e  M c C a r r a n - F e r g u s o n  Act), is a m e n d e d  b y  

s t r i k i n g  o u t  the p e r i o d  a n d  i n s e r t i n g  in l i e u  t h e reof the 

f o l l o w i n g :  "; b u t  t h a t  a c o n t i n u e d  b r o a d  e x e m p t i o n  of t h e  

b u s i n e s s  of i n s u r a n c e  f r o m  the f e d e r a l  a n t i t r u s t  laws is n o t  in 

the p u b l i c  i n t e r e s t . " .

(b) S e c t i o n  2 of t h a t  A c t  (15 U . S . C . 1012 ( b ) ), is

a m e n d e d  by s t r i k i n g  o u t  all a f t e r  " i n s u r a n c e "  the s e c o n d  p l a c e

it a p p e a r s  a n d  i n s e r t i n g  in lieu t h e r e o f  a period.

(c) S e c t i o n  3 of t h a t  A c t  (15 U.S.C. 1013) is

r e p e a l e d  a n d  a m e n o e d  to r e a d  a s  f o l l o w s :

" S e c t i o n  3. (a) E x c e p t  as p r o v i d e d  in s u b s e c t i o n s  (b) a n d

(c), the a n t i t r u s t  l a w s  s h a l l  a p p l y  to the b u s i n e s s  of i n s u r a n c e  

or to a c t s  in the c o n d u c t  of s u c h  b u s i n e s s .  "



" ( b ) ( l ) T h e  a n t i t r u s t  l a w s  shall n o t  be c o n s t r u e d  

to p r o h i b i t  a n y  a g r e e m e n t ,  u n d e r s t a n d i n g ,  o r  c o n c e r t  of a c c i o n  

b e t w e e n  o r  a m o n g  insur e r s ,  a n y  i n s u r a n c e  a d v i s o r y  o r g a n i z a t i o n s  

o r  t h e i r  m e m b e r s ,  a n y  i n d i v i d u a l  i n s u r e r s  o r  a n y  o t h e r  p e r s o n s  

t h a t  is l i m i t e d  to:

"(A) C o l l e c t i n g ,  c o m p i l i n g  and 

d i s s e m i n a t i n g  s t a t i s t i c a l  d a t a  on  p a s t  lo s s e s  i n c u r r e d  b y  

i n s u r e d s  f r o m  i n s u r e r s  o r  a n y  o t h e r  source, p r o v i d e d  t h a t  s u c h  

i n f o r m a t i o n  is m a d e  a v a i l a b l e  to a n  a p p r o p r i a t e  s t a t e  r e g u l a t o r y  

a g e n c y ;

"(E) P r e p a r i n g  a n d  f i l i n g  p o l i c y  f erns a n d  

e n d o r s e m e n t s ,  p r o v i d e d  t h a t  n o  i n d i v i d u a l  i n s u r e r  shall a g r e e  

w i t h  a n y  o t h e r  i n s u r e r  o r  w i t h  a n  i n s u r a n c e  a d v i s o r y  

o r g a n i z a t i o n  to r e f r a i n  f r o m  u s i n g  a n y  o t h e r  forms, a n d  p r o v i d e d  

f u r t h e r  that r i f o rms or e n d o r s e m e n t s  tnat c o n t a i n  r a t e - r e l a t e d  

t e r m s  o r  c o n d i t i o n s  m a y  b e  s u b j e c t  to a n  a g r e e m e n t  o r  

u n d e r s t a n d i n g  b e t w e e n  o r  a m o n g  i n d i v i d u a l  i n s u r e r s  or Die 

m e m b e r s  of a n  i n s u r a n c e  a d v i s o r y  o r g a n i z a t i o n  u n l e s s  s u c h  f o r m s  

a r e  a p p r o v e d  b y  a n d  s u b j e c t  to the a c t i v e  s u p e r v i s i o n  of an 

a p p r o p r i a t e  s t a t e  r e g u l a t o r y  agency.

" 1C) C o n d u c t i n g  r e s e a r c h  a n a  o n - t h e - s i t e  

i n s p e c t i o n s  in o r d e r  to p r e p a r e  c l a s s i f i c a t i o n s  of p u b l i c  f i i c

d e f e n s e s .



"(D) C o l l e c t i n g ,  c o m p i l i n g  a n d  

d i s t r i b u t i n g  i n f o r m a t i o n  r e l a t i n g  to f r a u d u l e n t  c l a i m s  a n d  o t h e r  

f r a u d u l e n t  p r a c t i c e s ,  p r o v i d e d  that the d i s s e m i n a t i o n  of s u c h  

i n f o r m a t i o n  is s u b j e c t  to the a p p r o v a l  a n d  a c t i v e  s u p e r v i s i o n  of 

ar a p p r o p r i a t e  s t a t e  r e g u l a t o r y  agency.

"(2) T h e  a n t i t r u s t  laws shall b e  c o n s t r u e d  to 

p r o h i b i t  a n y  a s s o c i a t i o n  o r  o t h e r  c o m b i n a t i o n  of i n s u r e r s  o r  a n y  

i n s u r a n c e  a d v i s o r y  o r g a n i z a t i o n  from r e c o m m e n d i n g , p r e p a r i n g ,  

e s t a b l i s h i n g  o r  d i s t r i b u t i n g  a n y  m a t e r i a l  that c o n t a i n s  

r e c o m m e n d e d  p r e m i u m  or final rates, o r  p r o c e d u r e s ,  f o r m u l a e ,  

g u i d e l i n e s ,  o r  s c h e d u l e s  for the c a l c u l a t i o n  of p r e m i u m  o r  f i n a l  

rates, i n c l u d i n g  w i t h o u t  l i m i t a t i o n  loss d e v e l o p m e n t  f a ctois, 

c l a i m  t r e n d i n g  f a ctors, c l a i m  a d j u s t m e n t  e x p e n s e  factors, p r o f i t  

a l l o w a n c e s ,  o r  o t h e r  a c t u a r i a l  c o m p o n e n t s  (excepting r e p o r t e d  

l osses a r e  u n i t s  of e x p o s u r e  to risk) u s e d  in the c a l c u l a t i o n  of 

i n s u r a n c e  rates;

"(c) N o t h i n g  in this A c t  01 a n y  s t a t e  law s h a l l  

r e n d e r  the a n t i t r u s t  laws i n a p p l i c a b l e  to  a n y  a g r e e m e n t  to 

b o y c o t t ,  coer c e ,  o r  i n t i m i d a t e ,  or to a n y  act of b o y c o t t ,  

c o e r c i o n ,  or i n t i m i d a t i o n .

" (u) I n s u r e r s  a n u  o t h e r  p e r s o n s  p a r t i c i p a t i n g  in 

j o i n t  u n d e r w r i t i n g ,  p o o l s ,  or r e s i d u a l  m a r k e t  m e c h a n i s m s  ma y ,  ir.



c o n n e c t i o n  w i t h  s u c h  a c t i v i t y ,  a c t  in c o o p e r a t i o n  w i t h  e a c h  

o t h e r  in the m a k i n g  of ra t e s ,  r a t i n g  s y stems, p o l i c y  forms, 

u n d e r w r i t i n g  rules, s u r v e y s ,  i n s p e c t i o n s ,  a n d  i n v e s t i g a t i o n s ,  

the j o i n t  u n d e r w r i t i n g ,  pools, o r  r e s i d u a l  m a r k e t  m e c h a n i s m  is 

r e q u i r e d  b y  law o r  is a p p r o v e d  b y  a n d  s u b j e c t  to the a c t i v e  

s u p e r v i s i o n  of a n  a p p r o p r i a t e  s t a t e  r e g u l a t o r y  agency.

"(e) N o t h i n g  in this A c t  s h all b e  c o n s t r u e d  to 

p r o h i b i t  any S t a t e  f r o m  e s t a b l i s h i n g  o r  a p p r o v i n g  a r e s i d u a l  

m a r k e t  m e c h a n i s m .

"(f) A s  u s e d  in this s ection, the t e r n s —

(1 ) ' a d v i s o r y  o r g a n i z a t i o n '  m e a n s  a n y  

o r g a n i z a t i o n  w h i c h  is c o m p r i s e d  of, o r  is c o n t r o l l e d  by, o n e  c 

m o r e  i n s u r e r s  a n c  w h i c h  p r e p a r e s  p o l i c y  f o rms a n d  e n d o r s e m e n t s  

for u s e  L y  its m e m b e r s  or  s u b s c r i b e r s ,  c o m p i l e s  a n d  p r o m u l g a t e  

i n s u r a n c e - r e l a t e d  s t a t i s t i c a l  data, p r e p a r e s  a n d  r e v i s e s  

i n s u r a n c e  r a t i n g  p l a n s  a n d  c l a s s i f i c a t i o n  systems, a n a  p r o v i d e  

a s s i s t a n c e  in the p r e p a r a t i o n  of i n s u r a n c e  rates;

(2) ' r n t i t r u s t  laws' m e a n s  the S h e r m a n  A c t

(15 U.S.C. 1 e t  seq.), t h e  Ciaytor. A c t  (15 U.S.C. 12 et seq.), 

an d  the F e d e r a l  T r  ide C o m m i s s i o n  A c t  (15 U . S . C . 41 el seq.;;



(3 ) 'loss d e v e l o p m e n t '  m e a n s  a n  a d j u s t m e n t  

to r e f l e c t  the a m o u n t  a n  i n s u r e r  w i l l  e v e n t u a l l y  p a y  o u t  o n  

p o l i c i e s  in e f f e c t  f o r  a g i v e n  y e a r  d e r i v e d  b y  m u l t i p l y i n g  the 

a m o u n t  that has a c t u a l l y  b e e n  p a i d  o u t  o v e r  a c e r t a i n  p e r i o d  of 

ti m e  f o r  c l a i m s  c o v e r e d  b y  a c l a s s  of p o l i c i e s  b y  a f a c t o r  b a s e d  

o n  the p a t t e r n  of p a y o u t s  o v e r  time for s e t t l e m e n t s  o n  p r i o r  

years' p o l i c i e s ;

(4; ' c l a i m  trending' m e a n s  a n y  p r c c e d u r e  for 

a d j u s t i n g  the c l a i m s  r a t e  to r e f l e c t  c h a n g e s  ir. che r a t e  of 

c l a i m s  pei u n i t  of e x p o s u r e  o r  per u n i t  of i n s u r e  ce;

(5 ) 'cla i m s  a d j u s t m e n t  exp e n s e '  m e a n s  the 

a m o u n t  of a n y  r a t e  a t t r i b u t a b l e  to (i) a c q u i s i t i o n ,  f i e l d  

s u p e r v i s i o n ,  a n d  c o l l e c t i o n  e x p e n s e s ,  (ii) g e n e r a l  e x p e n s e s ,  a n d  

(iii) taxes, l i c e n s e s  a r c  fees;

(6 ) 'r e s i c u a l  m a r k e t  m e c h a n i s m '  m e a n s  an 

a r r a n g e m e n t ,  e i t h e r  v o l u n t a r y  o r  m a n d a t e d  b y  lav;, i n v o l v i n g  

p a r t i c i p a t i o n  b y  i n s u r e r s  in the e q u i t a b l e  a p p o r t i o n m e n t  a m o n g  

t h e m  of i n s u r a n c e  w h i c h  m a y  b e  a f f o r d e d  a p p l i c a n t s  w h c  a r e  

u n a b l e  to o b t a i n  i n s u r a n c e  t h r o u g h  o r d i n a r y  m e t h o d s .

(7) 'joint u n d e r w r i t i n g’ m e a n s  a v o l u n t a r y  

a r r a n g e m e n t  e s t a b l i s h e d  o n  a n  au nt»c b a s i s  to p r o v i d e  i n s u r a n c e  

c o v e r a g e  for a c o m m e r c i a l  i n d i v i d u a l l y  r a t e u  risk u nder w h i c h



two o r  m o r e  i n s u r e r s  c o n t r a c t  w i t h  the i n s u r e d  at  a p r i c e  and 

u n d e r  p o l i c y  t e r m s  a g r e e d  u p o n  b e t w e e n  the insurers, or 

n e g o t i a t e d  b e t w e e n  the u n d e r w r i t e r  a n d  the insured;

(8 ) 'pool' m e a n s  a v o l u n t a r y  a r r a n g e m e n t ,  

o t h e r  t h a n  a r e s i d u a l  m a r k e t  m e c h a n i s m ,  e s t a b l i s h e d  on  a n  

o n g o i n g  b a s i s ,  u n der w h i c h  two or m o r e  i n s u r e r s  p a r t i c i p a t e  in 

the s h a r i n g  of r i s k s  on a p r e d e t e r m i n e d  b a s i s  b y  m e a n s  of a n  

a s s o c i a t i o n ,  s y n d i c a t e ,  o r  o t h e r  p o o l i n g  a g r e e m e n t

(°) final rate' 

m e a n s _____________________________________________.

Sec. 4. (a) T h i s  A c t  "nu the a m e n d m e n t s  m a d e  by  this A c t  shall 

b e c c m e  e f f e c t i v e  o n e  y e a r  a f t e r  tne d a t e  of e n a c t m e n t .

(b) in a n y  act. jn b r o u c >  t u n d e r  the p r o v i s i o n s  of the 

a n t i t r u s t  la w s  a l l e g i n g  a v i o l a t i o n  of t h o s e  laws for c o n d u c t  

that w o u l d  h a v e  o t h e r w i s e  b e e n  l a w f u l  p u r s u a n t  to the p r o v i s i o n s  

or the M c C a r r a n - F e r g u s c r  Act, n o  a w a r d  of t r e b l e  d a m a g e s  or  

c r i m i n a l  p e n a l t i e s  s h a l l  b e  a w a r d e d  a g a i n s t  a n y  s u c h  p e r s o n  for 

c o n d u c t  b y  s u c h  p e r s o n  occurinv. v.ithixi two y e a r s  a f ter the date 

of e n a c t m e n t  of this Act.

(c) D u r i n g  the t w o  y e a r  p e r i o d  refer red to in s u b s e c t i o n  

(b), n o  r e l i e f  -nail b e  g r a n t e d  a g a i n s t  a n y  p e r s o n  in a n  a c t i o n


