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issue evidences of indebtedness, and secure tho payment of the indebt—
edness by mortgage, pledge, or deod of trust of, or any other encum—
brance upon 1its real or personal property, assets, franchises, or
revenues;

(7) construct, maintain, and operate eloctric transmission
and distribution [lines, or telephono lines along, upon, under and
across publicly owned 1lands and public thoroughfares, including,
without limitation, all roads, highways, streets, alleys, bridges* and
causeways;

(8 exercise tho powor of eminent domain;

(@ Dbecome a member of other cooperatives or corporations
or own stock in thorn;

(10) conduct it* business and exercise 1ts pcvora inside or
outsido the state;

(11) adopt, amend* and repeal bylaws;

(12) mako all contracts necessary, convenient* or eppropri-
ate for tho full exercise of its powers;

(13) gftXa .Ugntttigns”™[pr-tlia Bybllg HjBIXflrsL.sg,Xjgrchsma.-
bIfli.flglsntiric, RducaUpnai-pmpgsgRi

(14) do and perform any other act and thing, and have and
exercise any other power which may be necessary, convenient* or appro—
priate to accomplish the purpose for which tho cooperative 1is or—
ganized.

Sec. 3. AS 10.25.010 1s amended by adding a new subsection to read;
(b) An electric or telephone cooperative say not use cooperative
funds to pronote or oppose the candidacy of a candidate for director

of the cooperative.

* Sec. 4. AS 10.25.020 fﬁ amended to readt

S I j
Sec. 10.25.020. POWERS OF ELECTRIC COOPERATIVE An electric
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cooperative say

D) generate, sanufacturo, purchase, acquire, accusulate”
and traj.aait electric energy, and distribute, sell, supply*. and dis—
pose of electric energy to its coshers, to governmental agencies and
political subdivisions, and to other persons not exceeding 10 percent
of the nucber of 1its coabtre; hovever, a cooperative that (WICK;
acquirer existing electric facilities cay continue service to persons,
not 1in excess of 40 percent of the nucber of its cesbors, who are
already receiving service fros these facilities without requiring then
to becoce cechers, and these persons cay becose nechers upon the teres
as say be prescribed in the bylaws;

(2) assist persons to whoa electric enprgy is or VVi” be
supplied by the cooperative 1in wiring their precises and in achi”ng
and Installing electrical and plucbing appliances, equipment, fiXtureS
and apparatus by financing thee, and in connection with these SerViceS
wire or have wired tho preslees, and buy, acquire, lease, sell, dis—
tribute, install* and repair electric end plucbing appliances, equip™*
cant, Tfixtures* and apparatus;

(}) assist persons to whoa electric energy 1ie or will be
supplied by the cooperative 1in constructing, equipping, cainteinlng*
and operating electric cold storage or processing pisnta by finsncing

thea or otherwise;

fiyflisjL ..In

data of this 1st.

e Sec. ft. AC 10.2ft.070 Is saended to reedi

See. 10.2ft.070.  OVIAUf, The board of director# shall adopt the
firat bylaws or s cooperative to be adopted following an Incore-
conversion. cerger* or oonsolidation. Thereafter the district

SCit CANO )»«'LtC)
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delegates in .ooperatives having throo or core districts that arc not
connsctod by a road syston to another district of tho cooperative cay
adopt, aeond, or repeal the bylaws by the affircativo vote of a cajor-
ity of the district do2ogatos voting on tho adoption, amendment, or
repeal at a coeting of the district dologates. In all othor coopera—
tives the cocbers shall adopt, acond, or ropoal tho bylaws by the
affirmative vote of a cajorlty of tho cocbers voting on the question
(ADOPTION, AMENDMENT, OR REPEAL EITHER AT A MEETING OF THE MEMBERS OR
BY KAIL BALLOT WITHOUT A MEETINGJ. The bylaws r?*all set out the
rights and duties of Bocbers, district dologatoo, and directors and
say contain other provisions for tho regulation and canagecont of tho
affairs of tho cooperative consistent with this chaptor or with tho
articles of incorporation of tho cooperative.
e Sec. 6. AS 10.25.010 is aBonded to read:

Sec. 10.25.010. MEMBERS. lal Each incorporator of a coopera—
tive shall be a tvaber of tho cooperative or of another corporative
that 1S a Besber of 1t. A person say not becose a Berber unless that
person agrees TO use electric energy, or telephone service, or other
services furnished by the cooperative when they are cade available
through 1ts facilities.

Itd Membership in a cooperative 1is not transferrable, except as
provided in the bylaws. The bylaws cay

Ul prescribe additional qualifications and Ilinltations on

Besbershipi

12)  r8spurs BgRberehlp m a condition gt -gtmaJ no service

ill provide tor tBnlnAtion-flJC.~jiuapfej9loDuJ>l_neeteEsMsu
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* Sac. 7. AS 10.25.100 la anended to road:

Sac. 10.25.100. NOTICE OF MEETINGS. Except as otherwise pro-—
vided 1in this chapter, written notice stating tho tine and place of
each rooting of tho Berbers or district dolegatos [AND, IN THE CASE OF
A SPECIAL MEETING, THE PURPOSE OR PURPOSES FOR WHICH THE MEETING IS
CALLED,] shall bo given to each &oé&bor or district delegate, oither
rersonally or by Bail, not loos than 15 [20] days Ol [NOR] norc than

[40] days bofcro tho date of tho sooting. Notlco of a special
EMting-0f th « B«BbRn, ipg«thcr_y Ith notice of the purpose for which
ttH_11Una 1>. SMIlaAj- shall bo given to each nopbor or district
delegate, either osrspnally pr.by Eall.- _not less than 90 davo or rore
than_120 _davs mmbofore. the date of the ecetlr.g. if sailed, notice Iis
considered given when it is deposited 1in the United Statos rail with
postage prepaid addressed to tho aeabor or district delegate at the
address of the nosbor or delegate as it appears on tho rocords of the
cooperative.

* Sec. 8. AS 10.25.120 1is aeended to read:

Sec. 10.25.120. VOTING. Each BA&ber 1Is entitled to one vote on
each natter nubaitted to a vote of the aegfearflhlp ((1) AT A MEETING OF
THE MEMBERS OR (2) BY MAIL BALLOT PERMITTED BY AS 10.25.070). Each
serber of a district is entitled to one vote on each Batter subaitted
to a vote at a district Booting. A aefiber rav not vote by proxy but
ray vote [VOTING at a meeting shall be in person, bue), if the bylaws
so provide, (MA\Y ALSO BE) by ma||

* SeC. 9. AS 10.25 Is aaended by adding d newsection to readi

Seo. 10.25.125. RECORD DATE To dotercine the aeabers entitled
to notice of a seating of the aeabers or tovote ona aatter that is
to be subaitted to a vote of the aeabers, or forany other proper
purpose, the hoard of dlreotors aay fix a date that occurs no sore
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than 30 days before the date of notice or distribution of nail ballots

1
) as the record date Tfor the deternination. If a record date 1is not
3 fixed for the deternination of nenbers entitled to notice of a neeting
or to vote on a natter, the date on which notice of the neeting or of
II nail voting 1is first nailed is the record date. When a deternination
6 of nenbers entitled to voto at a neeting 1is cade, tho deternination
applies until the neeting is adjourned sine die.
; * Sec. 10. AS 10.25.140 is anended to road:
9 Sec. 10.25.140. BOARD OF DIRECTORS. The business of a co—
10 operative shall bo canagcd by a board of not less than five directors,
each of whoa shall bo a nonbor of tho cooporativo or of another co-
;; oporativo which 1is a nonbor of it. Tho bylaws shall prescribo the
13 nuaber of diroctors, their qualifications othor than thoso proscribed
1 in this chapter, and tho aannor of holding cootings of tho board of
16 diroctors and of electing successors to diroctors who resign, die, or
16 aro otherwiso 1incapablo of acting. The bylaws shall [KAY] provide for
17y tho ronoval of diroctors fron offico for cause and for tho olection of
" thoir successors. Diroctors cay not rocoivo salaries for tho sorvices
19 as diroctors and, except 1in ocorgoncioo, shall not receive salarios
20 for their services in any other capacity without tho approval oftho
o neabers. The bylave nay, however, prescribe a fixed foe for each day
. 0X attendance at a Booting of the board of directors or other mooting
7 while officially representing the cooperative and for each day of
7 necessary travel to and froa a aaatlng of the board of directors or
- other. aoatlna_whlla officially representing _tha cooperative [EACH

MEE“NG OF THE BOARD OF DlRECTORS] t id Bay provide for insurance and
rolmbursoaont of actual expenses incurred While P8rXQi*g-duUflfl-flt-Jl

director (or attendancel].

* Sec. 11. AS 10.25 is anended by adding a new section to read!

CSHD 39
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Sec. 10.25.145. LIABILITY, INDEMNIFICATION, AND INSURANCE. (€))
A protected person 1is not individually 1liable for conduct perforned
within the scope of the person®s duties for the cooperative. However,
the protected person may be held individually liable for conduct if it
was not reasonable for the person to believe that the conduct was in,
or not contrary to, the best interests of the cooperative.

(b) Unless prohibited by the articles of 1incorporation or by-
laws, the cooperative shall indonnify a protected person who is or nay
be nade a party to a contested natter against expenses actually and
reasonably incurred in connection with tho contested natter. However,
tho cooperative nay nut indonnify the protected person 1if tho person
did not reasonably beliovo tho conduct to bo 1in, or not opposed to,
tho best 1intorosto of the cooperative. With respect to a crininal
action or proceeding, the <cooporativo shall indemnify a protoctcd
person unloss tho porson had vroasonablo causo to boliovo that tho
conduct was unlawful.

(c) A cooperative nay purchaso and naintain insurance on behalf
of a protectod porson against liability assortod against tho protected
person and incurrod in an official capacity or arising out of the
person*o status, whothor or not tho cooperative would havo tho powor
to indonnify the porson against tho liability under this soction.

()] In this section

(D) "conduct" 1includes action, 1inaction, and omission;

(2) "contested natter"™ neans a proposed, ponding, or con-
pleted action or proceeding, whethor civil, crininal, administrative,
or investigative!

3) "expenses" 1include attorney fees, judgments, fines, and
anounts paid in settlement;

4) "protected person™ Nneans a director, officer, enployee,

-7 -KL1 SCS CFIIIB 394 (LIC)
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or agent of a cooperative.
* Sec. 12. AS 10.25.150 is amended to read:

Sec. 10.25.150. TERM OF OFFICE OF DIRECTORS. The directors of
a cooperative named in articles of incorporation, consolidation,
merger”™ or conversion hold office until the next annual meeting of the
members and until their successors are elected and qualify. [AT EACH
ANNUAL MEETING, OR IN CASE OF FAILURE TO HOLD THE ANNUAL MEETING AS
SPECIFIED IN THE BYLAWS, AT A SPECIAL MEETING CALLED FOR THAT PURPOSE,
THE MEMBERS SHALL ELECT DIRECTORS TO HOLD OFFICE UNTIL THE NEXT ANNUAL
MEETING OF THE MEMBERS, EXCEPT AS OTHERWISE PROVIDED IN THIS CHAPTER.]
Each elected director holds office for the term for which elected and
until u successor is elected and qualifies.

* Sec. 13. AS 10.25.160 1is amended to read:

Sec. 10.25.160. STAGGERED TERMS OF OFFICE FOR DIRECTORS. In- |
stead of electing all directors annually, the bylaws may provide that
directors shall be elected for terms not to exceed three years, or
unti) their successors are elected and qualify, and that the terms of
directors shall be staggered 60 that one-third of the directors, or a
number as close to one-third as possible, shall bo elected [AT] each
year [ANNUAL MEETING].

* Soc. 14. AS 10.25.175(a) 1is amended to read:

(a) A mooting of tho board of diroctors may bo attended by n
bors of tho cooperative. Excoptwhon voice votos are authorized, a
voto shall bo conductod in such amanner that tho mombers may know the
voto of oach porson ontitlod tovoto. Th« board of directors may
conduct a mooting bv tslsconfsronco or similar communications oouip-

aont if ths board aivis rtftsonabltt notice of the mooting and If rom-

hiri_QI _thr_CQQMrtttlvo mooting sitos and hoar
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: of the board participates.

? * Sec. 15. AS 10.25.175(e) 1is repealed and reenacted to read:

° (e) A member affected by action taken contrary to this section
) may bring a suit in the superior court. The court may orderappropri—
° ate equitable relief after considering the circumstances of the case.
° Action taken contrary to this section 1is not void if other equitable
! relief is available and appropriate.

| * Sec. 16.AS 10.25.235 is amended to read:

’ Sec. 10.25.235. MEMBER 3 RIGHT TO EXAMINE BOOKS AND RECORDS. A
0 member of a cooperative may, at a reasonable time and for a proper
. purpose, examine and make copies of the books and records of the
. cooperative at the principal office of the cooperative. The coopera—
” tive may charge a member an amount equal to the actual cost of du-—
* plicating documents requested under this section. The cooperative may
" withhold books and records <concerning specific matters that vere
16| prepared for or during an executive session under AS 10.25.175(c) and
o not subsequently made public bv the cooperative. The cooperative may
. also withhold the identity of public information that was referred to
. during the executive session.

2 * Sec. 17.AS 10.25.240 is amended to read:

'1 Sec. 10.25.240. MERGER . Except a$ provided in (b) of this
2 section, one (ONE) or more cooperatives, each [HEREINAFTER) designated
= in this section as ™"merging cooperative,” cay merge 1into another
“ cooperative, (HEREINAFTER) designated 1in this section as "surviving
! cooperative,” by complying with the following requirements.

* (1) The proposition for the merger of the merging coopcra-
“ tives 1into the surviving cooperative and proposed articles of merger
e shall Dbe submitted to [A MEETING OF) the members of each merging
2?1

cooperative and of the surviving cooperative. The notice [OF THE

SCS CSHB 394 (L&C)
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MEETING] shall have attached to it a copy of the proposed articles of
merger.

(2) IT the "proposed merger and the proposed arti
merger, with any amendments, are approved by the affirmative vote of
not less than two-thirds of those members of each cooperative voting
on them [AT THE MEETING] , articles of merger in the form approved
shall be executed and acknowledged on behalf of each cooperative by
its president or vice president and its sealshall be affixed by its
secretary.

* Sec. 18. AS 10.25.2A0 is amended by adding a new subsection to read:

(b) A merger of electric or telephone cooperatives may not ta
effect unless the surviving cooperative expressly agrees to comply
with the terms of each collective bargaining agreement entered 1into
between a merging cooperative and a labor organization representing
employees of the cooperative that is 1in effect onthe date of merger.

* Sec. 19. AS 10.25.260 is anended to read:

Sec. 10.25.260. CONSOLIDATION. Two or core cooperatives, [HERE—
INAFTER! designated in this section as "consolidating cooperative/"
may consolidate into a new cooperative, [HEREINAFTER] designated 1in
this section as the "new cooperative,"” by complying with the following
requi:ements:

(D The proposition for the consolidation 1into the new
cooperative and proposed articles of consolidation shall be submitted
to [A MEETING OF] the members of each consolidating cooperative. The
notice [OF THE MEETING] shall have attached to it a copy of the pro—
posed articles of consolidation.

(2) If the proposed consolidation and the proposed articles
of consolidation, with any amendments, are approved by the offirmative
vote of not less then two-thirds of those members of each

SCS CSHB 394 (L&C) g, -10-
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! consolidating cooperative voting on them, articles of consolidation in
2 the form approved shall be executed and acknowledged on behcilf of each
° consolidating cooperative by its president or vice president and its
) seal shall be affixed and attested by its secretary.

° * Sec. 20. AS 10.25.320 1s amended to read:

° Sec. 10.25.320. DISSOLUTION OF COOPERATIVE THAT [WHICH] HAS
! COMMENCED BUSINESS. A cooperative that [WHICH] has commenced business
8 may be dissolved in the following -mannerj_ [-]

° (1) The proposition to dissolve shall be submitted to the
10 members of the cooperative [AT AN ANNUAL OR SPECIAL MEETING]. The
t notice shall state [SET FORTH] the proposition.

= (2) The proposition is approved bv the affirmative vote of
= at least two-thirds of the members voting on the proposition 1if the
H number of members voting to approve it constitutes [AT THE MEETING THE
" MEMBERS SHALL APPROVE, BY THE AFFIRMATIVE VOTE OF NOT LESS THAN] a
0 majority of all members of the <cooperative [, THE PROPOSITION TO
o DISSOLVE THE COOPERATIVE).

o 3) Upo.1 approval, a certificate of election to dissolve,

o hereafter designated the "certificate,” executed and acknowledged on
2 behalf of the cooperative by 1its president or vice president under 1its
4 seal, attested by its secretary, shall be Submitted to the commission—
= er for filing together with an affidavit by the officer executing the
z certificate stating that the statements 1in the certificate are true.

# The certificate shall state the name of the cooperative, the address

2 of its principal office, and that the members of the cooperative have

2 voted to dissolve the cooperative.

°f * Sec. 21. AS 10.25.400 is amended to read:

% Sec. 10.25.400. LIMITATIONS ON DISPOSITION OF [ALL THE] PROP-—
29

ERTY. A cooperative may not otherwise sell, lea8ex or dispose of more
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than 15 percent of the cooperative®"s total assets, less depreciation,
as reflected on the books of the cooperative at the time of the trans—
action [ALL OR A SUBSTANTIAL PORTION OF ITS PROPERTY] wunless the
transaction 1is authorized under this section. The transaction 1is
approved by the affirmative vote ofnotless than two-thirds of the
members voting on the transaction if the number of members voting to
approve it constitutes [BY THE AFFIRMATIVE VOTE OF NOT LESS THAN] a
majority of all the members of thecooperative. However, notwith-—
standing a provision of this chapter or any other provision of law,
the board of directors may, upon the authorization of a majority of
those members of the cooperative voting on the issue in an election in
which at Jleast 10 percent of the eligible members vreturn ballots
[PRESENT AT A MEETING OF THE MEMBERS], sell, lease™ or otherwise
dispose of all or a substantial portion of its property to another
cooperative or to the state if the sale complies with (d) of this
section [HOLDER OF ITS PROPERTY TO ANOTHER COOPERATIVE OR TO THE
HOLDER OF AN EVIDENCE OF INDEBTEDNESS ISSUED TO THE UNITED STATES OF
AMERICA OR AN AGENCY OR INSTRUMENTALITY OF 1IT].

Sec. 22. AS 10.25.400 is amended by adding new subsections to read:

(b) Before a vote to authorize the disposition or sale of mor

than 15 percent of the total assets of the cooperative, other than a
vote to authorize disposition or sole to the state or another coopera—

tive, the board of directors shall

¢)) have the tangible and intangible propert

proposed for sale appraised by three appraisersj the appraisers shall
be chosen by the board and may not be associated with the cooperative
or a proposed buyer of cooperative propertyi the first proposed buyer

sholl advance to the <cooperative money sufficient to pay for the

appraisals i if a buyer otner than tne first proposed buver purchases

SCS CSHB 394(L&C) -12-
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*

the assets based on the appraisals, the actual buyer shall reinburse
the first proposed buyer for the cost of the appraisals;

(2 notify all cooperative members, at least 90 days in
advance, of a vote on disposition of cooperative property; the notice
must contain detailed proposals for disposition of the property;

3) at least 90 days before the vote, notify all other
cooperatives situated and operating 1in the state that the property is
available for disposition and include with the notice one copy of each
appraisal of the property;

(A) at least 30 days before the vote, mail to all
any alternate proposals made by another cooperative, or by cooperative
members if an alternate proposal signed by at least 50 members has
been submitted to the board, together with any recommendation that the

board has made; and

() place each proposal for which notice has been giv

the ballot.

(c) This section does rot apply to the transfer of cooperative
property under AS 10.25.240 - 10.25.300.

(d) The sale of a cooperative may not take effect unless the
purchaser expressly agrees to comply with the terms of each collective
bargaining agreement entered into between® the cooperative being sold
and a 1labor organization representing employees of the cooperative
that is in effect on the date of sale.

Sec. 23. The amendments to AS 10.25.400 made by sec. 22 of this Act

do not apply to a sale of cooperative property thatwas approved by the

members before the effective date of this Act.

*

*

Sec. 24. AS 10.25.245 is repealed.

Sec. 25. This Act takes effect immediately under AS 01.10.070(c),
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Referred: Labor and Commerce and
Resources
*vhy i-p/L C-H-OMOI
BY THE LABOR AND
IN THE SENATE COMMERCE COMMITTEE

SENATE BILL NO. 369
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to electric and telephone coopera—
tives; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 10.25.010 is amended to read:
Sec. 10.25.010. POWERS OF ELECTRIC OR TELEPHONE COOPERATIVE.
A electric or telephone cooperative may

(1) sue and be sued in its corporate name;

(2) have perpetual existence;

(3) adopt a corporate seal and alter it;

(4) construct, buy, lease, or otherwise acquire, and equip,
maintain, and operate, and sell, assign, convey, lease, mortgage,
pledge, or otherwise dispose of or encumber lands, Dbuildings, struc—
tures, electric or telephone lines or systems, dams, plants and equip—
ment, and any other real or personal property, tangible or intangible,
which is necessary, convenient® or appropriate to accomplish the
purpose for which the cooperative is organized;

(5) buy, lease, or otherwise acquire, and use, and exercise
and sell, assign, convey, mortgage, pledge or otherwise dispose of or
encumber franchises, rights, privileges, lictnscsx and easements;

(6) borrow money and otherwise contract indebtedness, and
issue evidences of indebtedness, and secure the payment of the indebt—
edness by mortgage, pledge, or deed of trust of, or any other encum—
brance upon its real or personal property, assets, franchises, or

revenues;

SB0369a SB 369
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1 (7) construct, maintain, and operate electric transmission
2 and distribution lines, or telephone lines along, upon, under and
3 across publicly owned Jlands and public thoroughfares, including,
4 without Ilimitation, all roads, highways, streets, alleys, bridgesx and
5 causew;ys;
6 (8) exercise the power of eminent domain;
7 (9) become a mei.ber of other cooperatives or corporations
8 or own stock in them;
9 (10) conduct its business and exercise its powers inside or
10 outside the state;
11 (11) adopt, amende and repeal bylaws;
12 (12) make all contracts necessary, convenient® or appropri-
13 f<r the full exercise of its powers;
ﬂ*.TV (I3) " "mdké " dohations "for the public welfare or for charlta- Sfa.
0> TInS ble, scientific, or educational purposes; VA fit.
il 16 (14) do and perform any other act and thing, and have and
17 exercise any other power which may be necessary, convenient® or appro—
18 priate to accomplish the purpose for which the cooperative is or—
19 ganized.
20 * Sec. 2. AS 10.25.020 is amended to read:
21 Sec. 10.25.020. POWERS OF ELECTRIC COOPERATIVE. An electric
22 cooperative may
23 (¢D) generate, manufacture, purchase, acquire, accumulotex
24 and transmit electric energy, and distribute, sell, supplyx and dis—
25 pose of electric energy to its mombars, to governmental agencies and
26 political subdivisions, and to other persons not exceeding 10 percent
27 of the nuaber of its mombars; however, a cooperative that [WHICH]
28 acquires existing electric facilities may continue service to persons,
29 not in excess of 40 percent of the number of its members, who are

SB 369 SB0369a
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already receiving service from these facilities without requiring them
to become members, and these persons may become menbers upon the terms
as may be prescribed in the bylaws;

(2) assist persons to whom electric energy is or will be
supplied by the cooperative in wiring their premises and in acquiring
and installing electrical and plumbing appliances, equipment, fixtures
and apparatus by financing them, and in connection with these services
wire or have wired the premises, and buy, acquire, lease, sell, dis-
tribute, install”™ and repair electric and plumbing appliances, equip-
mcnt, fixtures”™ and apparatus;

(3) assist persons to whom electric energy is or will be
supplied by the cooperative in constructing, equipping, maintaining”™
and operating electric cold storage or processing plants by financing
them or otherwise”

(4) operate a waste heat distribution system;

(5) operate a heating distribution system that was in
existence on the effective date of thi8 Act.

Sec. 3. AS 10.2'.070 is amended to read:

Sec. 10.75.070. BYLAWS. Tho board of directors shall adopt the
first bylaws of a cooperative to be adcpted following an incorpo-
ration, conversion, merger* or consolidation. Thereafter the district
delegates in cooperatives having three or more districts that are not
connected by a road system to another district of the cooperative nay
adopt, amend, or repeal the bylaws by the affirmative vote of a major-
Ity of the district delegates voting on the adoption, amendment, or
repeal at a meeting of the district delegates. In all other coopera-
tlves the members shall adopt, amend, or repeal the bylaws by the
affirmative vote of a majority of the members voting on the question

(ADOPTION, AVENDIVENT, CR REPEAL EITHER AT A MEETINC OF THE MBMBT 48 (R

SB0369a -3- SB 369



BY MAIL BALLOT WITHOUT A MEETINC]. The bylaws shall set out the
rights and duties of members, district delegates, and directors and
may contain other provisions for the regulation anu management of the
affairs of the cooperative consistent with this chapter or with the
articles of incorporation of the cooperative.

* Sec. 4. AS 10.25.080 1is amended to read:

Sec. 10.25.080. MEMBERS. Each incorporator of a coopera*
tive shall be a member of the cooperative or of another cooperative
that is a member of it. A person may not become a member unless that
person agrees to use electric energy, or telephone service, or other
services furnished by the cooperative when they are made available
through Its facilities.

(b) Membership in a cooperative is not transferable, except as
provided in the bylaws. The bylaws may

(1J prescribe additional qualifications and limitations on
membership”

(2J require membership as a condition of obtaining service
from the cooperative;

(3) provide 1ior teminat ion or “suspension of membership;
however, a_mcmbership may not be terminated unless procedures for
termination arc contained In the bylaw.

* Sec. 5. AS 10.25.100 is amended to read:

Sec. 10.25.100. NOTICE OF MEETINCS. Except as otherwise pro—
vided in this chapter, written notire stating the time and place of
each meeting of the members or district delegates [AND, IN THE CASE OF
A SPECIAL MEETINC, THE PURPOSE OR PURPOSES FOR VHICH THE MEETINC IS
CALLED,] shall be given to each member or district delegate, either
personally or by mail, not leas than 20 days nor more than 40 days

before the date of the meeting. Notice of a special meeting of thg
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members, together with notice of the purpose for which the meeting 1is
called, s'nall be Riven to each member or districtdelegate, either
personally or by mail, not less than 90 days or morethan 120 days
before the date of the meeting. |If mailed, notice is considered given
when it is deposited in the United States mail with postage prepaid
addressed to the member or district delegate at thz address of the
member or delegate as it appears on the records of the cooperative.
* Sec. 6. AS 10.2S.120 1is amended to read:

See. 10.25.120. VOTING. Each member is entitled to on. vote on
each matter submitted to a vote of the membership [(1) AT A MEETING OF
THE MEMBERS OR (2) BY MAIL BALLOT PERMITTED BY AS 10.25.070]- Each
member of a district 1is entitled to one vote on each matter submitted
to a vote at a district meeting. A member may not vote by proxy but
may vote [VOTING AT A MEETINC SHALL BE IN PERSON. BUT], if the bylaws
so provide, 1iMAY ALSO BE] by mail.

* Sec. 7. AS 10.25 is amended by adding a new section to read:

Sec. 10.25.125. RECORD DATE. To determine the members entitled
to notice of a meeting of the members or to vote on a matter that Iis
to be submitted to a vote of the members, or for any other proper
purpose, the board of directors may fix in advance a date as the
record date for the determination. If a record date 1is not fixed for
the determination of members entitled to notice of a meeting or to
vote on a matter, the date on which notice of the meeting or of mail
voting is first mailed is the record date. When a determination of
menbers entitled to vote at a meeting is made, the determination
applies until the meeting is adjourned sine die.

* Sec. B. AS 10.25.140 is amended to read:
Sec. 10.25.1°0. BOARD OF DIRECTORS. The business of a co—

operative shall be managed by a board of not less than five directors,
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each of whom shall be a member of Che cooperative or of another co—
operative which is a member of it. The bylawa ahall prescribe the
number of directors, their qualifications other than those prescribed
in this chapter, and the manner of holding meetings of the board of
directors and of electing successors to directors who resign, die, or
are otherwise incapable of acting. The bylaws may provide fur the
removal of directors from office for cause and for the election of
their successors. Directors may not receive salaries for the services
as directors and, except in emergencies, shall not receive salaries
for their services in any other capacity without the approval of the
members. The bylaws may, however, prescribe 1 fixed fee for each day
of attendance at a meeting of the board of directors and at « meotinm
while officially representing tha cooperative (EACH MEETING OF THE
BOARD OF DIRECTORS] and may provide for Insurance and reimbursement of
actual expenses Incurred while perfonaing duties as | director (OF
ATTENDANCE].
* Sec. 9. AS 10.2S 1is amended by adding a new section to read:

Sec. 10.2S.14S. LIABILITY, [INDEMNIFICATION. AND INSURANCE. (a)
A protected person is not individually liable for conduct performed
within the scope of the person®s duties for the cooperative. However,
the protected person may be held individually liable for conduct if it
was not reasonable for the person to believe that the conduct was in,
or not contrary to, the best interests of the cooperative.

(b) Unless prohibited by the articles of |Incorporation or
laws, the cooperative shall Indemnify a protected person who 1is or may
be made a party to a contested matter against expenses actually and
reasonably incurred 1in connection with the contested matter. However,
the cooperative may not indemnify the protected person if the person

did not reasonably believe the conduct to be in, or not opposed to,
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the beat Interest* of the cooperative. With respect to a criminal
action or proceeding. the cooperative shall indemnify a protected
person unless the person had reasonable cause to believe that the
conduct was unlawful.

(c) A cooperative may purchase and maintain insurance on behalf
of a protected person against liability asserted against the protected
person and incurred in an official capacity or arising out of the
person®s status, whether or not the cooperative would have the power
to indemnify the person against *he liability under this section.

(d) In this section

(1) “conduct"™ includes action, 1inaction, and omission;
(2) "contested natter"™ neans a proposed,pending, or con*
plated action or proceeding, whether civil, crininal. aonlnlatrative.

or investigative;

()) Tospenses"™ include attorney fees, judgments, fines, and
amount s paid in settlement;

(*) “protected person” neans a director, cfflcer. GTpIQ&,
or agent of a cooperative.

* bee. 10. AS 10.21.110 is anended to read:
Sec. 10.2S.1S0. Tefefl or ornct or DUCCTOU.The directors of

a cooperative named in articles o] incorporation, consolidation,
merger”™ or conversion hold office until the nest annual meeting of ihe
members and until their successors are elected and qualify. (AT EACH
ANNUAL MEETING. OK IN CASE or UIUSE TO HOLD THE ANNUAL MEETING AS
srtcmtr in the m u VvS. at a Srtcut meeting calud rot hut ruirose.
THE MEMSCRS MULL ELECT O1RECTOKS TO HOLD OTTICE UNTIL THE NEST ANNUAL
MEETINC Or THE MEMSERS, EICEfT AS OTHERWISE PROVIDED IN THIS CKAfTtR.)
Each elected director holds office for tha tens for which elected and

until a successor 1is alacted and qualifies.
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*Sec. 11. AS 10.2S.160 Itamended to read:

Sec. 10.25.160. STACCERED TERM5 OF OFFICE FOR DIRECTORS. In-
stead of electing all directors annually, the bylaws may provide that
directors shall be elected for terms not to exceed three years, or
until their successors are elected and qualify, and that the terms of
directors shall be staggered so that one-third of the directors, or s
number at close to one-th.rd as possible, shall be elected [AT] each
year [ANNUAL KEET1XC).

*Sec. 12. AS 10.25.175(a) is amended to read:

(a) A meeting of the board of directors may be attended by mem*
bers of the cooperative. Except when voice votes are authorised, a
vote shall be conducted in such a manner that the memberu may know tho
vote of each person entitled to vote. The board of directors may
conduct a_meeting by teleconference or similar communications equip.-
men* This section applt »s_only to_a meeting at which a quorum of the
board participates

*Sec. 1). AS 10.25.175(c) is amended to read:

(c) The following excepted subjects way be discussed In sn
executive session:

(1) matters the immea”~te knowledge of which would clearly
have an adverse effect on the finances of the cooperative;

(2) subjectsthat tern* to prejudice the reputation and
character of a person, Jficjuding information concerning a msobpr"f
fipsncigl record; however, the person may request a public discussion;

(3) matters discussed with an attorney for the cooperative,
the immediate knowledge cf which could have an aiverse offset on tha
legal position of the cooperative;

srwtJjtfttfiaft] masters;

Ul _BElUIL itFtEiil£dil2. uu«ii4JLE2i _41iilmil_ *j li»Li

68 369 -1- 880369a



the article! of Incorporation, or the bylaw;
jLD1_bids. trad* ncrtti, or other confidential cowaercial
Information;
(7) diecosSion of litigation by or SRalnst tho cooperative.
4 Sec. 14. AS 10.25.173(e) Is repealed and reenacted to read:

(e) t. V. beraffected by action taken contrary to this section
may bring a suit In the superior court. The court aay order appropri—
ate equitable relief after considering the circumstances of the case.
A.tlon taken contrary to this section is not void If othor equitable
rolief Is available and appropriate.

* Sec. 13. AS 10.23.2)5 Is anended to lead:

Sec. 10.23.233. MEMBER®"S P.IGHT TO EXAMINE BOOKS AND RECORDS. A
mcaber of a cooperative may, at a reasonable tine and for a proper
purpose, examine and aake copies of the books and records of the
cooperative at the principal office of the cooperative. The coopera—
tive may cl irge a member an aaount equal to the actual cost of du—
plicating documents requested under this section. The cooperative way
withhold books »»d records concerning subjects t' >t =iy b* discussed
in executive session under AS 10.23.173(c).-

4 Sec. 16. AS 10.23.260 Is amended to read:

Sec. 10.23.260. MERCER. One or sore cooperatives, each (HERE-—
INAFTER) designated In this section as "merging cooperative,” may
merge into another —cooperative, (HEREINAFTER) designated in this

aectlon as "surviving cooperative,” by complying with the following

(¢D) The proposition for the merger of the merging coope.a-
tlves into the surviving cooperative and proposed articles of merger
shall be aubmttted to (A MEETINC OF) the members of each merging

coooeratlve and of the surviving cooperative. The notice (OF THE
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MEETING] shall have attached to it a copy of the proposed articles of
merger.

(2) If the proposed merger and the proposed articles of
merger, with any amendments, arc app oved by the affirmative vote of
not less than two-thirds of those r “mbcrs of each cooperative voting
on them [AT THE MEETINC], articles of merger in the form approved
shall be executed and acknowledged or. behalf of each cooperative by
its president or vice president and its seal shall he affixed by its
secretary.

* Sec. 17. AS 10.25.260 is amended to read:

Sec. 10.25.260. CONSOLIDATION. Two or more cooperatives,
[HEREINAFTER] designated in this tection__as "consolidating coopera—
tive,””may consolidate into a new cooperative, [HEREINAFTER] designat—
ed in this section as the "new cooperative,” by complying with the
following requirements:

) The proposition for the vronsolldation into the new
cooperative and proposed articles of consolidation shall be subaitted
to (A MEETING OF] the members of each consolidating cooperative. The
notice [OF THE MEETING] shall have attached to 11 a copy of tho pro-—
posed articles of consolidation.

(2; If the proposed consolidation and the proposed articles
of consolidation, with any amendments, nre approved by the affirmative
vote of not lets than two-thirds of those members of each consolidat—
ing cooperative voting on them, articles of consolidation in the form
approved shall be executed and owledged on behalf of each consol—
idating cooperative by its president or vice president and its seal
shall be affixed and attested by its secretary.

* Sec. Il. AS 10.25.320 Is amended to read:

See. 10.23.320. DISSOLUTION OF COOPERATIVE THAT [WHICH] HAS
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COMMENCED BUSINESS. A cooperative that [WHICH] has commenced businesx
may be dissolved in the following manner.

(1) The proposition to dissolve shall be submitted to the
members of the cooperative [AT AN ANNUAL OK SPECIAL MEETINC]. The
notice shall state [SET FORTH] the proposition.

(2) The [AT THE MEETINC THE MEMBERS SHALL APPROVE, BY THE]
affirmative vote of not less than two-thirds [A MAJORITY] of all
members of the cooperative is required to approve [,] the proposition
to dissolve the cooperative.

(3) =Von approval, a certificate of election to dissolve,

hereaftar designated the "certificate," executed and acknowledged on
behalf of the cooperative by its president or vice president under Iits
seal, attested by its secretary, shall be submitted to the commission—
er for filing together with an affidavit by the officer executing the
certificate stating that the statements in the certificate arc true.
The certificate shall state the name of the cooperative, the address
of its principal office, and that the members of the cooperative have
voted to dissolve the cooperative.

* Sec. 19. AS 10.2S.400 is amended to read:

Sec. 10.25.400. LIMITATIONS ON DISPOSITION OK [ALL THE] PROP —

ERTY. A cooperative may not otherwise sell, leasox or dispose of more
than IS percent of the cooperative®s total assets, less depreciation,
as reflected on the books of the cooperative st the time of the trans-—
action [ALL OR A SUBSTANTIAL PORTION OF ITS PROPERTY] wunless tho
transaction 1is authorised by the affirmative vote of not less than
two-thirds (A MAJORITY] of all the members of the cooperative. How—
ever. notwithstanding a provision of this chapter or any other pro—
vision of law, the board of directors may, upon the authorisation of a

majority of those s”mbers of the cooperative voting on the issue in an
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election In which at least 10 percent of the eligible members return
ballots [PRESENT AT A MEETING OF THE MEMBERS], sell, leaseA or other—
wise dispose of all or a substantial portion of its property to anoth-—
er cooperative or to the stjite [OR TO THE HOLDER OF ITS PROPERTY TO
ANOTHER COOPERATIVE OR TO THE HOLDER OF AN EVIDENCE OF INDEBTEDNESS
ISSUED TO THE UNITED STATES OF AMERICA OR AN AGENCY OR INSTRUMENTALITY
OF IT].
See. 20. AS 10.25.400 is amended by adding new subsections to read:
(b) Before a vote on authorization for the disposition or
of more than 15 percent of the total assets of the cooperative, the
board of directors shall

(1) have the property appraised by three appraisers chosen
by the board and not associated with the cooperative or a proposed
buyer of cooperative property; the first proposed buyer shall advance
to the cooperative money sufficient to pay for the appraisals;

(2) notify all cooperative members, at least 90 days in
advance, of a vote on disposition of cooperative property; the notice
must contain detailed proposals for disposition of the property;

(3) at least 90 days before the vote, notify all other
cooperatives situated and operating in the state that the property is
available for disposition and include with the notice one copy of each
appraisal of the property;

(4)at least 30 days before the vote, mail to all members
any alternate proposals made by another cooperative, or by cooperative
members if an alternate proposal signed by at least 50 members has
been submitted to the board, together with any rocommondation that the
board has made; and

(5) place each proposal for which notice has been given on

the ballot.
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() This section does not apply to the transfer of cooperative
property under AS 10.25.240 - 10.25.300.

* Sec. 21. This Act takes effect 1immediately wunder AS 01.10.070(c)-
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P 0. Box Y. stilcCapilol
Juneau. AUtka99ll 1-3100
Mail Slop 3100
(907) *63-3991

April 21, 1988
MEMORANDUM
TO: Representative John Sund
ATTN: John Hartle

FROM: Ginny Fay
Legislative /analys

RE: Electric ana Telephone Cooperatives: Sectional Review of House
Bill 394
Research Request 88.241

You asked wus to identify the effects of House Bill 394-An Act relating to
electric and telephone cooperatives (attached). In answering this request,
this memorandum briefly discusses each section of the bill.

House Bill 394 has two primary objectives--1) it sets up a procedure for a
private corporation to acquire or merge with a cooperative utility, and 2)
it clarifies inconsistencies in the Electric and Telephone Cooperative Act
and provides the statutory authority for technological advances and activi—
ties currently undertaken by cooperatives. In other states, there has been
an increasing occurrence of acquisition of cooperative utilities by larger
private corporations; much of HB 394 is 1in response to this perceived
threat. House Bill 394 establishes a systematic procedure for mergers or
acquisitions that assures that the cooperative membership has an
opportunity to vote on the disposition of cooperative assets.

The Electric » d Telephone Cooperative Act was established in 1959 and has
had numerous « endments. House bill 394 cleans up inconsistencies In the
the Act resulting from Its long history of changes. In addition, there are
technological advances and administrative changes--that the cooperative
utilities have instituted and state policy allows--for which the bill
provides more explicit statutory authority. The following sections of this
memorandum provide information on each section of the bill.
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Section 1

Section 1 removes reference to AS 10.25.245 in AS 10.05.376(c). Section 25
of the bill repeals AS 10.25.245.

Section 2

Section 2 amends 10.24.010 to allow cooperatives to make donations for the
public welfare or for charitable, scientific, or -educational purposes.
Cooperatives currently make donations which are recoverable in the rates;
one example is electric cooperative donations to the Electric Power
Research Institute. This amendment would More ~clearly establish the
statutory authorityfor these types of donations. The Alaska Public
Utilities Commission (APUC) has indicated that they have some concerns
regarding the interpretation of the language "public welfare” (page 2, line
18).

Section 3

This section disallows the use of cooperative funds to promote or oppose a
candidate being considered as a director of a cooperative. This amendment
is In response to the belief that an electric cooperative used funds to
promote the candidacy of a director from the cooperative®s management.

Section 4

Section 4 provides the statutory authority for electric cooperatives to

operate a waste heat distribution system (page 3, line 23). Without the
assurance of cost recovery 1in rates, it is unlikely that cooperatives would
invest in this relatively new technology. Section 4 also allows electric
cooperatives to operate existing heating distribution systems. This

amendment would allow the Golden Valley Electric Association (GVEA) to
operate the Fairbanks Municipal Utility System (FHUS) heat distribution
system if GVEA were to purchase or merge with FMUS.

Section 5

Section 5 pertains to the bylaws of <cooperatives and provides that
cooperative members can adopt, amend, or repeal the bylaws by an affirma—
tive vote of a majority of the members on a "question." The broadening of
the language to question allows for voting to occur by mall, 1including
votes on the potential sale of a cooperative.
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Section 6

Section 6 addresses Internal Revenue Service (IRS) requirements that 85
percent of cooperative sales must be to Its membership for the cooperative

to have tax exempt st -. The bill allows cooperative byUws to require
membership as a condiu-.t for obtaining service. This change assures that
the IRS requirement can be met (page 4, line 25-26). Section 6 also
provides for the termination or suspension of membership 1if termination
procedures are contained in the cooperative®s bylaws. Termination of
membership does not, however, 1imply termination of service. In order to

terminate service, fairly stringent procedures under the APUC statutes must
be followed (AS 42.05.261).

Section 7
This section provides for a 90-120 day notice period for special meetings

of cooperative boards. The inference to special meetings pertains to
Section 23 of the bill, which covers the procedures for the sale of

cooperatives.

Section 8

Section 8 authorizes wvoting by mail on any issue <coming before the

cooperative membership. While voting by mail 1is currently allowed, this
change to the statute makes the voting process less susceptible to legal
challenge. It also removes the provision for voting by proxy; proxy voting

is unnecessary under the mail voting procedure.

Section 9
To determine the eligibility of msmbers to vote, Section 9 establishes a
record date of 90 days before a vote 1is submitted to the cooperative

membership. This section was added to reduce the ability of special
interest groups to add members before an election to influence its outcome.

Section 10

Section 10 requires that <cooperative bylaws contain provisions for the

recall of members of the board of directors. In addition, this section
establishes that cooperative board members be paid per diem for each day of
meetings rather than for each meeting. The current statute allows coopera-—

tive board members to receive multiple per diem for attending more than one
meeting on a given day.
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Section 11

Section 11 extends the provisions of the recently passed tort reform
package--provlding nonprofit board members protection from Iliability law

sults--to cooperative board members. The new section of the Act relieves
liability for conduct within the scope of board members® duties where no
negligence 1Is Involved. This aspect of the tort reform package has made

recruitment )f board members more successful for nonprofit corporations
covered by this provision.

Section 12

Section 12 clarifies that all directors are elected. It also removes
unnecessary Jlanguage and allows for the election of board of director by
mail.

Section 13

This section clarifies that a meeting is held each year for the election of
members of the board of directors.

Section 14

Section 14 establishes that meetings of cooperative boards of directors can
be held by teleconference if a quorum exists and notice has been given.

Section 15

Section 15 expands the conditions for executive sessions of the boards of
directors. The new conditions Include a member*s financial record; status
of current labor negotiations and personnel natters; matters specifically
exempted from disclosure by law; sealed bids, trade secrets, or other
confidential commercial information; and discussion of litigation by or
against a cooperative. These grounds for executive sessions are similar to
those covered by the Alaska open meetings law (AS 44.62.310-312).

Section 16

Section 16 provides for more court discretion for cooperative meetings that
are deemed to have not been held openly or with proper notice. Rather than
action taken 1in the improper meeting being automatically voided, the court
can grant equitable relief after considering the circumstances of the
case. This provision can potentially save cooperatives considerable funds
because lengthy or costly meetings would not have to be repeated In their
entirety.
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Section 17
This section pertains to a member®s right to examine cooperative Kooks and

records and provides that the <cooperative <can withhold Information
concerning specific matters that were prepared during or for an executive

session and not subsequently made public by the cooperative. In addition,
a cooperative may withhold the |Identity of public information that was
referred to during an executive session. The language of this section is

rather broad and potentially allows an umbrella for withholding information
from cooperative members.

Section 18

This section allows for mall voting on cooperative mergers rather than
requiring voting to occur at meetings.

Section 19

This section specifies that telephone or electric cooperatives cmnot merge
unless the surviving cooperative complies with all existing labor agree—
ments of the merging cooperatives. This means that the resultant coopera—
tive cannot collectively bargain for one labor contract but instead must
honor the conditions of both the merging and surviving cooperatives® labor
agreements. This could be a costly provision for cooperatives.

Section 20

Section 20 <clearly establishes that a membership vote on cooperative
consolidation can be done by mail.

Section 21

Section 21 pertains to the dissolution of cooperatives. It clarifies
language and requires cooperatives with fewer than 10,000 subscribers--

whlch 1s generally equivalent to meters served rather than Individual
persons--tc have a two-thirds affirmative vote of the members for a

dissolution. Cooperatives with over 10,000 subscribers vrequire an
affirmative vote of the majority of the membership. The subscriber cutoff
covers all electric cooperatives 1n Alaska except the four Railbelt
electric cooperatives. This section also allows for a dissolution vote to

be conducted by mail.
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Section 22

For the purposes of the disposition of cooperative property, this section
clarifies "all or a substantial portion of Its property"” to be more than 15

percent. The 15 percent figure 1s based on an iaska Rural Electric
Cooperative Association (ARECA) review of recent legislation In other
states. Other states®™ legislation cite 8-25 percent; 15 percent was used
as an average. Voting requirements for disposition of a substantial por—
tion of assets are the same as those set forth In Section 21 for coopera-—
tive dissolution. In addition, this section allows the sale of cooperative
property to the state or another cooperative to be approved by a vote 1n
which at least ten percent of eligible members return ballots. This sale

requirement 1s not as stringent as that required for the sale of coopera-—
tive assets to a private corporation because the former is not perceived as
a potentially hostile take-over. This section also requires the labor
provision set forth 1in Section 19 discussed above be a condition for the
sale of cooperative property.

Section 23

Section 23 establishes a procedure for the disposition or sale of

cooperatives. Generally, it requires that before more than 15 percent of a
cooperative®s assets can be sold, the board of directors must--1) have the
property appraised, 2) provide at least 90 days notice to members, 3)

notify other cooperatives of proposals for the disposition of property at
least 90 days before the membership vote, 4) at least 30 days before the

vote, notify members of any alternative proposals, and 5) place each
proposal for which notice has been given on a ballot.Section 23 also
provides that these requirements apply only to the sellingof a cooperative
or Its * its andnot to themerger or consolidation of <cooperatives

or er AS 10.25.240-300. ARECA 1is proposing that "real and personal

y - (page 13, 1line 11) be amended to say "tangible and intangible

pro~-*rty ” to assure that existing assets such as contracts be covered.

Section 24

This section clarifies that the conditions established by Section 23 do not
apply to sales of cooperative property that were approved by the members
before the effective date of this Act.
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Section 25

Section 25 repeals AS 10.25.245, which was passed In 1980 for the potential
merger of Alaska Electric Light 4 Power Company and the Glacier Highway

Electric Association, Inc. Because this section was never used and section
23 establishes a sale procedure with more stringent membership voting
requirements, AS 10.25.245 1s being repealed. In addition, the repeal of

AS 10.25.245 prevents the possibility of a private utility merging
with--rather than purchaslng--a cooperative under the less stringent voting
requirements of this section.

Section 26

This section establishes the Act"s effective date to be immediate upon Its
passage.

I hope this Information 1s helpful. Please <call If you have additional
questions.

Attachment






Gereral Badkground: Neighborhood Reirnvestmertt Corporation

Public Nonprofit Corporation

Mission: Assist local comunities In revitalizing declining neigh—
borhoods for the benefit of local residents. * Goals achieved
through development and support of Neighborhood Housing Services.

May provide grant assistance, training and tednical assistance for the
folloving strategies.

The Apartment Inprovement Program (AIP): Utilizer a computerized
Hal tstate »nvestEnt Amalysis Model to provide financial amalysis
of the current and projected operations of each building being
studte:.  The model is individually tailored to inprove the economic
viability of buildings ad to finance Inprovements via tax assessrent
reviens, iIncreased investiment or restructured mortgeges.

Note: Famie Mae signed an agreement with NHS allowving a lender to
provide financing which is then purchased by FA\VA.

Result: 2U AIRPs were at work in 17 comunities, rehabilitating
13,000 gpartment units and triggered direct reinvestment of /75 mill —
lion by end of 19M4.

Owner-Bui It Mousing: Families are trained to work as a grap, iIn—
vesting aocout 4u nours/veek collectively building new hares with
their lIabor as don paymerit. Neighborhood Reinvestment provides in—
tensive tedmical assistance, training the local NHSs to senve as a
management unit.

Problem Property Strategies: Oesigncd to address specific barriers
1 tre revitalization process.

Rehabilitation and Sale Program: helps WSs purchase and fully
rehabilitate vacant nomes for resale to new hareowners.

homeonnershllp Promotion Program; provides counseling ad
financial assistance to help local tenants purchase ard reha—
bilitate theilr current residence or nearby hare which iIs vacant
or abandoned.

Neighborhood Comercial Management Program: Working with comercial
property overs, assessmant and analysis of the camercial district
ad Its market; partnership organization; strategy development ad
program inplementation. Full-time staff of program can market vacant
soace, package business expansions and property inprovements, imple—
ment capital Inproverents, and pronote imege ad vitality of comer—
cial area.



NHS Insurance Industry FUll Partmership: Designed to strengthen the
delivery of standard woluttary residential Insurance services to NHS
neighborhoods. NHS provides an In-house Insurance coordinator who
provides counseling ad outreach services iIn coopf—-ation with par—
ticipating agents and campanies.

Residential Energy Co;servation Services: Helps to design ad field
test energy saving strategies that can be Integrated with basic NHS
services. Comprehensive hareowner counseling.  Aimed at lov-moderate
inocome.

Neighborhood Preservation Projects: Designed to identify ad pass
oTto hhSs strategies for preservation, ad may provide a modest
demonstration grant for a pronising project.

Mutual Housing Association Demonstration: Pattermed after a success—
ful westerm European nousing form, the association develops, owns,

and maneges housing in the public interest, offering merbers a hous—

ing gption between homeomership ad ratal ad enabling lov-moderate

incore families to acquire a quality home at affordable costs.

Natioal Housing Services of Arerica (\H3A)

A national nonprofit organization created to support establishment of a
local NHS. NSA developed ad operates a rnational la.n purchase program
for local NS rewolving leen fuxds. RLFs are used for residential ad
comercial property owership and/or develogrent. Funds are loaned tO
those otherwise uable o seaure loas. Natioal leverage average: X
o L

Also provides: broad range of organizational development assistance,
training and on-site tedmnical services including: () executive
director orientations; (@) Board of Directors™ workshops; ad @) oAl
educational workshops.



THE SYSTEM

Potentially eligible comunities: Anchorage, Falroanks, Nome, Kodiak,
Juneaul

Others may qualify depending on whether or not they have business
alstricts which can benefit fran revitalization efforts.
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Alaska Main Street Program

A program of the National Trust for Historic Preservation.

Provides grants from MAIN STREET Center and from other federal agencies
to revitalize downtown.

Provides technical information, design assistance and training to 1local
communities 1in historic preservation and downtown development techniques.

Central Element: Build public/private partnerships, emphasizing promot—
ers, good design, effective organization and economic reinvesting as
tools for downtown revitalization. The program requires a three-year

commitment in an incremental approach to produce highly visible,
snort-term results while creating fundamental changes in downtown®s
leadership structure and econorny.

Targeted at communities with populations less than 50,000 to
spur econrmlc development using historic preservation as a
vehicle.

Mandates cooperation by the public and private sectors.

Encourages historic preservation or historic compatibility,
focusing on a community®s unique historic origins. This enables
leveraging of state and private monies through federal tax
incentives for historic preservation.

Mainstreet USA then works toward achieving registration of
particular structures or area as a historic site; thereby
eliminating the need for conformity with the Uniform Building
Code.

Finally, a marketing plan is implemented utilizing public events.

Since 1UdU, the Mainstreet Center has helped 28 states and almost 350
communities develop downtown revitalization programs.

Potentidi y eligible communities: Nome, Kotzebue, Seward, Sitka,
Ketchikan, Kodiak, Juneau, Fairbanks.

Note: Other cor,muni ties may be eligible depending upon whether or not

they Indicate Interest and if there 1is a project for historic preserva—
tion around which a downtown revitalization effort can evolve.

5478M
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Original sponsors: Davis, Koponen,
Navarre, et al.

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 459 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to liability for releases of hazard—
ous substances."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZARDOUS
SUBSTANCES. (a) The following persons are strictly liable for dam—
ages to persons or property, public or private, including damage to
the natural resources of the state and the costs of response, contain—
ment, removal, or remedial action incurred by the state or a munici—
pality, vresulting from a release of a hazardous substance or, with
respect to response costs, the substantial threat of a release of a
hazardous substance:

(1) the owner and the person having control over the hazar—
dous substance at the time of the release-or threatened release;

(2) tt owner and the operator of the facility or vessel
from which the release occurred or was .threatened to occur; 1in the
case of an abandoned facility or vessel, the owner, the operator, and
any other person who controlled activities at the facility or on the
vessel immediately before the abandonment;

3) a person who owned the hazardous substance and who
arranged for disposal or treatment of the substance by another party
or entity, or arranged with a transporter to transport the substance
for disposal or t eatment by another party or entity, at a facility or

incineration vessel that contained the substance and that was owned or
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operated by the party or entity; and

(4) a person who transported or accepted the
substance for transport to the facility, vessel, or site from which
the release occurred or was threatened to occur, if the person select-
ed the facility, vessel, or site.

(b) In an action to recover damages, a person otherwise liable
i<= relieved from strict liability if the person proves by a preponder-
ance of the evidence

(1) that the release or threatened release of the hazardous
substance to which the damages relate occurred solely as a result of

(A) an act of war;

(B) an intentional or negligent act of a third party,
other than a party or its employees in privity of contract with,
or employed by, the person, and that the person

(i) exercised due care with respect to the haz-
ardous substance; and
(ii) took reasonable precautions against the act
of the third party and against the consequences of the act;
or .
(C) an act of God; and
(2) in relation to (1)(B) or (C) of this subsection, that
the person, within a reasonable period of time after the act occurred,

(A) discovered the release or threatened release of
the hazardous substance; and

() began operations to contain and clean up the
hazardous substance.

(c) For purposes of (b)(1)(B) of this section, a third party or
an employee of a third party is in privity of contract with the person

who ie otherwise liable if the third party or employee and the p*;rson

haz
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are parties to a land contract, deed, or other instrument transferring
title or possession, unless the real property on which the facility in
guestion is located was acquired by the person after the disposal or
placement of the hazardous substance on, in, or at the facility, and
the person by a preponderance of the wevidence establishes that the
person has satisfied the requirements of (b)(1)(B) of this section and
establishes one or more of the following circumstances:

(D) at the time the person acquired the facilitytheperson
did not know and had no rational basis for knowing that a hazardous
substance that is the subject of the release or threatened release was
disposed of on, in, or at the facility;

(2) the person is a government entity that acquired the
facility by escheat, or through another involuntary transfer or acqui-
sition, or through the exercise of eminent domain authority by pur-
chase or condemnation;

(3) the person acquired the facility by inheritance or
bequest.

(d) To establish that a person had nc reason to know that the
hazardous substance was disposed of, on, in, or at the facility, as
provided in (c)(1) of this section, the person must have undertaken,
at the time of acquisition, appropriate,inquiries into the previous
ownership and uses ofthe property consistent with goodcommercial or
customary practice inan effort to minimize liability.

(e) This section does not diminish the liability of a person who
previously owned or operated a facility ar.d who would otherwise be
liable; however, 1if the person obtained actual knowledge of the re—
lease or threatened release of a hazardous substance at the facility
and subsequently transferred ownership to another without disclosing

that knowledge, the person 16 liable under (a)(2) of this section, and
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*

a defense wunder (b)(1)(B) of this section is not available to the
person.

() This section does not affect the liability of a person who,
by an act or omission, caused or contributed to the release or threat-
ened release of a hazardous substance that is the subject of the
action relating to the facility.

(9) An indemnification, hold harmless, or similar agreement or

conveyance is not effective to transfer Iliability under this section
from the owner or operator of a vessel or facility or from a person
who may be liable for a release or substantial threat of a release
under this section. This subsection does not bar an agreement to
insure, hold harmless, or indemnify aparty to the agreement for
liability under this section. This subsection does not bar a cause of
action that an owner or operator or other person subject to liability

under this section, or a guarantor, has or would have, by reason of
subrogation or otherwise against a person.

Sec. 2. AS 46.03.826 is amended by adding a new paragraph to read:

(8) "facility" includes a
(A) building; structure; installation; equipment; pipe
or pipeline, including a pipe into a sewer or publicly owned
treatment work..; well; pit; pond; lagoon;impoundment; ditch;
landfill; storage container; motor vehicle; rolling stock; or

aircraft; or

(B) site or area at which a hazardous substance has

been deposited, stored, disposed of, placed, or otherwise locat-



§ 46.03.826 Alaska Statutes § 46.03.828

sec, 48.03.826. Definitions. In AS 46.03.822 — 46,03.828
r 1 o?cée%freGeqd" means an act of nature which is unforeseeable in
%2 "economic penefit" means a benefit measurable in economic
terms, including but not limited fo the gathering, catching, or killing
of food or other items utilized in a subsistence economy and their
replacement cost; ,
.3). "having control over a hazardoys substance” means producing,
handling, storing, transporting, or refining a hazardous substance for
commercial purposes immedidtely before entry of the hazardous sub-

stance in or upon, the water, surface, or subsurface land of the state,
and specifically includes bailees and carriers of a hazardous sub-

ance:

4) "hazardous substance" means _ _

A) an element or compound which, when it enters in or upon the
water or surface or sulsurface land of the state, presents an imminent
and substantial danger to the public health or welfare, mcludmgz but
not limited to fish, animals, vegetation, or any part of the natural
habitat_in which they are found: or

0i
"oll" means a derjvative of a liquid hydrocarbon and includes
crude oil, lubricating oil, sludge, oil refuse or another petroleum-re-
lated product or by-product; o
(6) "subsistence economy” means an economy which utilizes on a
reqular basis an item which is owned in common by Jie people of the
state, or the United States, including but not limited to fish, game, fur
bearing animals, birds, timber or any part of the natural habitat for
noncommercial purposes;
(7) "water, surface or subsurface land of the state" means all water,
surface or subsurface land within the territorial limits of the State of
Alaska. (8 1ch 122 SLA 1972; am §22 ch 7 SLA 1986

Rector's not**. — Reorganued in "owrung or™* at Lht b*ginaing of th* part-
1986 to alphibatu* tha dtfinad tarma. graph and mad* minor punctuation
Effect of amendment*. — The 1986 change*,
amendment in paragraph (3) daleted

.Sec. 48.03.828. Other rights of action not affected. The_provi-
sions of AS 48.03.822 — 46.03.828 do nat abridge or alter a right of
action or remedy under another statute, in equify, or at common law.
However, an award of dama%es toa 8person or thie state on a cause of
action for an injury under AS 46.03.822 bars recavery in an action by
another person or the state on the same cause of acfion for the same
Injury. (8 1 ch 122 SLA 1972)
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One question being asked now Is wha! effect further srctlc development will have on the caribou herds and other arctic wildlife.

Deadhorse gives industry black eye
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Daly Newsrcpoiter

SFétVe'%etf’on oy efedtrs 1 U @adsaﬂLer%ptE"yr

enDEé}D 8r|r|ssa$r S, ol? dsg aerW|t|r|) “h?a)rr pﬁ mce then. EC ha fou d several more

eaki g oily waste abandooa’d on um srtes | a com |ty

rave rro ate environmental o o te 0

reass u den rs row as a
everdl conomrc sum rn as atc

mont onservatr

weeks a the Alaska Depa
il S,
qurds onapa ?eased to gﬁﬂ

S(ueezes servrce cam anre
thelr messes conveniently left be
eadhorse 1S giving ‘the ol

t?r lope,
q dde Ustry an

oIeum
pment

environmental blac ecye and at a most
il ompanres are trui

#‘E{)OFIUHG time ¢
P st o

in_the ationa
eeas 0 ere ut envrronmentarsts ave
und much anti dev IoPment ammunition in
t Hwes r |s e orse
Ih IS @ prime anmgle I#
appears that th arrels as well as tons o
See Pago A8 OEADHORSE



AH Anchorage Daily News

Sunday, July 19. 19*r

PRUDHOE.: After 20 years of drilling, area remains environmental puzzle

j Continued from Paga A t J

"I'd be hesitant lo say one way or tne
other,*” said Brad Fristoe, an environmental
engineer who heads the Alaska Department
of Environmental Conservation's North
Slope office, "There are things up there that
have been Imparted that ore going to take a
long time to recover But tthe area) still
produces a lot of the things that it used to
nnd still supports rartbou populations and
waterfowl populations The long term effects
havi n't really been determined **

Upcoming congressional hearings will fo-
cus on the env~nnmratal consequences of
developing AN'JR’s coastal plain, about 100
miles east of * udhoe Bay The oil industry's
record In the Arctic promises to be central to
the debate. Prodevelopment Interests wave
pictures of caribou froilcking In front of oil
rigs, while conservationists display photos of
huge pits of oily black waste on fire

o on* knows yrt what effects the devel
opment of I'rudhur Bay will have SOor 100
years from now Prudhoe Bay began In the
lale I'IWs. without the benefit of today's
knowledge of the Arctic and before most of
the country's environmental laws were In
force Government watchdog agencies began
regular field Inspections only four yean ago.
t>efore that, they monitored development

com offices In Anchorage. Fairbanks and
&>attle

U’ obvious that development has Im-
pn-ved with new technology and greater
eaperlmre by industry and environmental
regulators It's also clear that Increasing
oversight by state and federal agencies has
brought about more sound envirom sental
prac’ices Lawsuits by conservation groups
elIso bare forced goveromeoi agencies to
eml‘orce previously Ignored environmental
rules

Regulatory officials say they now have a
good understanding of problems at North
Slope fields They say they have learned
many things that will help guide environ
mentally sound development at ANWR

For the most part, state and federal
official* believe that oil development In
Alaska's Andie can proceed with minimal
environmental harm —as long as there are
tough controls, careful planning and enough
money for rrgulatot.r agencies lo do their
Job*

Chief among »* rmcrms is the way oil
companies disp/te of sundredt of millions of
gallons '! oil* waste O'fkials also question
whether the air b being polluted by the
massive tuu-n*» ,hat run production (aril
lies, and what elfert esparvding oil field
development Is having on fish and wildlife

OILY WABTIII

By far the most serums environmental
imblem Identified by watchdog agencies

volves hundreds ol huge pita that bold
hundreds of millions of gallons of toaie
watte produced during the drilling of ml
arells Some of the pits, especially those built
In the early years of Prudhoe Bay. a'e
thousand* of 'ret long

The pits sometimes leak, allowing poison
out heavy metals and hydrocarbons In seep
onto the tundra In addition. Ml companies
can legally discharge millions of gallons of
water from the pits onto roads or the tundra
dlnetly - It the water meets standards set
out In state permits

Slate and federal oftktalU worry that
enough pollutar.ts could amimuUle In the
tundra lo hill plants and destroy important
Waterloo | habitat or work their way into
the food chain

The structure* are railed reserve pits
Mostly thgy contain drilling muds and rut
tings Mud* are basically clay mitrd olth
rherr.tcals They are used lo control pressure
In wells, preventing blowouts and making
drilling easier Cuttings are chips of trek

But sometimes the pita alao contain crude
« »l. water produced along with the crude rig
wastewater and contaminated snow

Testa of the pita show a wide range til
contaminants. Including arsenic, cadmium,
chromium, lead, benrene. tquene napthat
roe and paraformaldehyde While these ran
be highly toik In large concentrations, envl
ronmenlal official* say the biggest problem
is Mil. which is prevent In high levels and
kills plants

The ronlenls of many pits have accidental
ly leaked through the gravel walla or spilled
over the top In summer at accumulated snow
melts In IMI the contents of one pit pouted
through a breach In a dike into a nearby lake
used for drinking water

Steve Taylor, head of the environmental
division of Standard Alaik. Production Co.
acknowledge! that reverse pit .wainadiM
hat not been adequate to prevent leaking Me
said new stale regulations requiring atrkter
control over the pita will force North Slope
operators to improve or close many pits
Standard it looking for ways lo  insert
Impermeable liners Inin the walls of the put

QOil companies are allowed to reduce the
nmtents of the pita la several ways Some
tied muds are pumped bark into nearby
wells through annular injection " a protest
by whkh muds are pumped into the part nf
the well that dortn | carry Ml In IMd it

See Page A4 PPUOMOC



Uaft i

DEC invaattgatoc Rich Cotmack tekea photos of dumped construction dabrit at a pad leaaad by Chitda Equipment Sarvtcaa, a company that haa filed for protection undar bankruptcy lawa

DEADHORSE: Prudhoe Bay staging area gives the oil industry black eye

conmtuad hem Pagak t

wrap metal, old wood, tlrea and other junk,
rame from a variety of sources DEC talked
10 a number of companies that had one* used
the pad. but do one would accept responsibil
tty said Rich Cormack. a DEC flelu officer
on the North Slope

When officials contacted Child's, which
had lealed the gravel pad from the slate,
they found the company tn Bankruptcy
Court and unable to pay for the cleanup, he
said

The state hat a 13)000 certificate of
deposit potted by Child'* when the company
leased the tract, but Jerry Brutala of the
state Department of Natural Resourres said
1 la rare for the stata ta actually draw
egainst such bonds to fact, be tald. in the
five yean be has been wllb DNR. the state
haa no, rached a tingle leaseholder's bond lo
pay for a problem

Even If the money ware claimed. Broasia
said, it would go lo the state's general fund
and would nerd legislative approval before
It could be earmarked for cleanup of the
Child'i p#d

So It looks like the slate of Alaska will
foot the bill Conwack estimated Il will cost
130 000 initially, )uet lo | op the leaking and
do the first phase of cleanup DEC already
has pul containment booms around the site
end shoveled out an area of the pad lo slow
runoff onto the tundra

Deadhorse is a a«re difficult <nvuunman
lal problem than the oil fields Ihemsel-es
The miM oil companies. which operate the
fields keep a light rein on runtrectors
w<-rkir.g in them, but Deadhorse it a patch
eorb of gravel pads leased in the mid ItfNS
by the state

litdisldual leaseholders hauled Ingraval
much of it purchased from the slate - and
built Heir uan pads along a ruwd that rtsns
llua> the In the oil fields The pads
ale three lu 00 acres, with li-iught between

there Various lease stipulations and reside
llona are aimed at kaeptng tha pad* clean
and orderly. Broaala said

DNR and other regulatory agoodat coo
duct annual Impactions lo make lure com
panics comply with the rules This yasr.

Al AACOdmanfiM N ,II

mindful of the economic slump. DNR it
stepping up Inspections and trying lo work
with companies that might otherwise walk
away. Brottla said

"About three out of four pads are disgust-
ingd for one reason or another,” Cormack
sai

On « day In early June, jus! around the
corner from the Child's pad. water drained
from large mounds of oily snow on a pad
laaaed by Kodiak Oil Field Haulers The
water flowed down one trough and toward
the Saganavirktok River

It happens year after year, said Brad
Fristoe. who hetds DECs North Slope office,
because the company deans lit oily trucks
outside and lust pushes the contaminated
*now to one t!-le The company should have
an Indoor shop ;o the oily waste cou.d be

lla aiaam tiaarvad whila vssis w”set ions oft tn# pad

contained, drummed up and sent In a wash
facility, he tald

But all that Involves contidriulih o -
pause. Fristoe said, so the oil flows to II*
tundra again and again

Jim Taylor, president of Kodiak Oil HHil
Haulers, declined to discuss the wash pn 1.
lem. except to say Il has been rraulvnt

DEC haio't taken legal «tlon again*! Ib»
company, Fristoe tald. because it <«e»* t«e>
much mooey and manpower to prose* <u
tuck case*

"The department's philosophy is In «ms
with the companies rather than take thrm i-
court " Friatoe said

For exampla. he said, several years
DEC spent 300 man hours pulling lug. it- -
case sgalnit a North Slope salvage rumi-mn
that had dumped 13.000 drums un tin- I.n. t-
Just oft one of the pads The i.«e look >,
to move through the courts The <h-hn.ii =
ware convicted un criminal d.atgis -. |
ordered to perform community servits ioH.
cr than to pay ftnes or go lo (all

In the end. the malor oil ruiitpai.ir- it
oriftnaliy owned the barrels nf wasls ,|n-»
more than Il million to complete tin-+h ... m
the salvage company had been |<*il *

perform
DEC and oil Industry officials ague ib.i
Deadhorse type staging center inutl i.-.i *

allowed lo happen again. rsja*iall> u- -
area tike ANWR
About six years ago. when AMITI »u o ¢
Inc developed Its Kuperuk Rivet In11i->
west of Prudhoe Bay. the servhe ,>, «
designed much differently Called H- i. -.
ruk Indvstilal Center. II lias a single > .
gravel pad. with a central (musing U ...i
shared by all companies Scrvi.*
lease shop space from the borough
"Everybody Is evolving and liasin. ,
we go alnng " said Usri tl-b.m
president or operations b.r Aidu t,
lime w* do It brtter You wm. | *« ]
Deedhorse the neat [>U.» »» g.. *
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DEADHORSE: Prudhoe Bay staging area gives the oil industry black eye
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Rich Cormack of the Oapartment of Environmental Conservation takaa photos of barrels of oily waste at a gravel pad.

Oil companies prepare for visitors
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DEADHORSE: Cleaning up the pads before company armrives

[ Continued from Page AL |

even leaking drums of oily

waste — have collected in
various locations around the
community, making Dead-

horse an easy target for envi-
ronmentalists who hope to

convince Congress that oil de-

velopment will devastate the
pristine ANW R coastal plain.

But Standard Alaska Pro-
duction Co. and ARCO Alas-

ka Inc., the two largest North
Slope operators, recently

turned up the heat on Dead-

horse contractors who depend
on them for competitive oil
patch jobs.

And the two companies

themselves are paying thou-

sands of dollars to clean up
areas of the community that

no one else will take responsi-

bility for.

Doug Webhb, Standard's
vice president of operations,
said Thursday ARCO and
Standard sent letters to about
60 contractors strongly urging
them to take advantage of the
free dump day and clean up
their operations.

"We are absolutely delight-

ed because we are getting
excellent response
most all of them,"(laid Webb.

Normally, the borough

charges $25 a cubic yard for

from al-

waste material that can't be
burned and must be buried in
the landfill, said John Davis,
the borough manager for the
Deadhorse area.

But the borough wanted
"to help provide a service for
everybody on the Slope to
clean up areas that have been
ignored in prior years."

On Thursday, Davis said,
many companies were already
hard at work, cleaning out
their shops and stacking scrap
metal and other debris to be
hauled away. Some

er people's trash for free, too,
he said.

"Everybody is pleased
with (the cleanup program),”

he said. "Everybody is work-

ing real well together.”

Davis said this year Is the
first all-out cleanup effort,
although individual compa-
nies have wundertaken their
own house-cleanings in the
past.

"I think it was just some-
thing that was long overdue,”
he said.

ARCO and Standard, who
in the past have been tapped
to clean up messes left behind
by their contractors, are step-
ping in again.

ARCO this week hauled off
about 75 dumpster-loads -

compa-
nies have offered to haul oth-

about 1,000 cubic yards — of
scrap metal and other debris
that had been neglected for
more than 10 years. The dis-
carded materials had been
left in an area near an old
landfill, the Mukluk dump,
that had closed down in 1976,
said Larry Dietrich of the

Alaska Department of Envi-

ronmental Conservation.

The landfill had been used
"by virtually everybody on
the Slope™ for many years,

Dietrich said, and it was nev-

er dear who was responsible
for the adjacent mess.

The material was left on
unleased state land in the
flood plain of the Sagavanirk-

tok River. The state eventu-
debris con-

ally had the
demned — to resolve liability
questions — and became the
legal owner, he said.

ARCO agreed to clean up
the eyesore-, and recently
spent about $15,000 to have
the debris hauled the five
miles to the borough landfill
under the free disposal offer,

said ARCO spokeswoman Su-

san Andrews.

Davis said the borough pro-

gram saved ARCO about
$25,000 in dump fees.

"We'did it in the j.pirit of
general cleanup cooperation
and to set a good example,”

Andrews said Thursday, ad-
ding: "It would seem to me a
good time to do it. It seems
like when you're having com-
pany thft's the time to clean
up*

ARCO and Standard also
are negotiating with the state
to take over the cleanup of
another Deadhorse site where
the state recently discovered
more than 500 abandoned
drums of oily waste. The ille-
gal dump site is on a pad
leased to Child's Equipment
Service*, a company that has
filed for protection from cred-
itors under bankruptcy laws.

State environmental offi-
cials have said many people
have dumped trash there,
making it virtually impossi-
ble to force any one company
to clean it up.

Some of the drums are
leaking petroleum products
onto the surrounding tundra.
DEC has tried to contain as
much of the oily waste as
possible, and had planned to
seek bids to clean up the pad
DEC has estimated the first
phase of the cleanup will cost
at least $20,000.

But Webb said ARCO and
Standard are discussing doing
the cleanup thtjnselves, if th«
question of liability can be
resolved.
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March 9, 1988
MEMORANDUM
TO: Representative Mike Oavis
ATTN: Marilyn Heiman
JO
FROM: Heidi Borson-Paine

Legislative Analyst

RE: Other States” Liability Statutes for Hazardous Substance Releases
Research Request 88.191

You requested this agency to determine how many states have strict
liability or joint and several liability statutes for hazardous substance

releases. As we agreed in a recent conversation, this memorandum provides
the information we have collected to date concerning strict liability
statutes for hazardous substance releases. A TfTollow-up memorandum will

provide copies of other states”™ strict liability and joint and several
liability statutes for hazardous substance releases.

Strict liability in tort and criminal law can be defined as "liability

without regard to fault.” Under a strict liability standard, the plaintiff
is not required to prove negligence on the part of the defendant but must
prove that the injury was proximately caused by the defendant. According

to Black®"s Law Dictionary, proximate cause 1is defined as the "primary or
moving cause, or that which, in a natural and continuous sequence, unbroken
by any efficient intervening cause, produces the injury and without which
the accident could not have happened.” Defenses against strict liability
are usually limited to: 1) foreseeability, 2) acts of God, 3) governmental
immunity, 4) governmental privilege, and 5) the assumption of risks.

Strict liability principles have been developed in response to situations
in tort law where persons or legal entities engage in activities that have
inherent risks of |Injury to the public. The rationale behind the
development of the tort law of strict liability is that it discourages
dangerous activities while not completely prohibiting any social benefit
they may produce.l

NOffice of Waste Programs Enforcement, "Current Status of State
Liability Standards for Superfund Response Action Contractors," December
1987, United States Environmental Protection Agency, Washington, D.C., p.



Representative Davis
March 9, 1988
Page 2

According to a July 1987 survey conducted by the Office of Waste Programs
Enforcement of the Environmental Protection Agency (EPA), 24 states have
hazardous waste management statutes chat may hold generators, transporters,

and disposers of hazardous waste strictly liable. The 24 states are:
Alaska, California, Connecticut, Florida, I1l1linois, Ilowa, Louisiana, Maine,
Massachusetts, Minnesota, Missouri, Nevada. New Hampshire, New Jersey,

North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina,
Texas, Utah, Vermont, and Wisconsin.

In addition, states without strict liability statutes for hazardous waste
releases may apply the strict liability standard through common Hlaw. Under
common law, strict liability may be imposed for injury resulting from
activities that TfTall under the following three categories: 1) dangerous
instrumentality principle; 2)inherently dangerous operations or ultra-
hazardous operations principle; or 3) strict product liability principle.

Under the dangerous instrumentality principle, an owner or occupier of land
who possesses, maintains, or stores a dangerous instrumentality, such as
gasoline, toxic chemicals, and explosives, on their premises Iis strictly
liable for injuries caused by its presence. The ultra-hazardous operations
principle imposes strict liability for any injury or property damage that
results from operations conducted by the owner or occupier which are
unreasonably dangerous to others in the proximity of their property. These
operations could include oil well drilling, mining, blasting, or the
production of dangerous chemicals.

Under the strict product liability principle, strict liability is imposed
on a vendor who sells any defective product that is unreasonably dangerous

to users or consumers, or their property. In product liability cases, the
strict liability standard applies even if the vendor has exercised all
possible care in the preparation and sale of the product. The plaintiff

must simply prove the product was in Tact defective and that damages
resulted.

I hope this memorandum meets your immediate needs. You will receive a
follow-up memorandum containing copies of state strict liability statutes
and joint and several liability statutes within two weeks.

21bid., p. 3.
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Election Action Action ction FY 89 Cost

sit* District Program Description By Taken Propose! (estimate)
0ld Creosote Plant HD 6 470 Creosote and waste oil residue State AC CD
Whittier, AK beneath this abandoned storage

facility
Middleton Island HD 6 DERP Military station with operational RP - A
near Coir /va wastes including fuel oil and

transformer oil
U.S. Army HD 6 IRP Inactive fuel storage site RP A CEE
Whittier, AK Contamination to soil
Chitina Cafe HD 6 470 Diesel contaminated groundwater State AC CD
Chitina, AK
Rainbow Service Station HD 6 470 Underground gasoline spill to State - A
Valdez, AK soil and groundwater
Oocper Landing Barrel HD 6 470 Barrels of paints and solvents State ABC EF
Dumping

Cooper Landing, AK

- > desot'rfg.
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STATE OF ALASKA BILL VERSION:  CSHB "59 (RES)
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Hein
A MENDMENT
Offered in the SENATE By Kelly

TO: CSHB 459 (Resources)
4, after line 26:
Insert a new bill section to read:
Sec. 2. AS 46,03 is amended by addinga new section toread:

Sec. 46.03.823. CIVIL LIABILITY OFRESPONSEACTION CONTRACTORS,
(a) Notwithstanding other provisions of law, and to the extent not in
conflict with federal law, a response action <contractor may not be
held civilly Jliable for injuries, costs, damages, or expenses result-

ing from a release or threatened release of a hazardous substance,
except in proportion to the fault of the contractor.

(b) The Ilimitation on liability wunder (a) of this section does
not affect the liability of a person who would otherwise be considered
a responsible party under applicable law.

(c) In this section, "response action contractor"”™ means a per-
son, or an employee or subcontractor of a person, who enters into a

contract to mitigate or clean up a hazardous substance release."

Renumber following bill section accordingly.

-1- 4/26/88
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4. LIMITATION OF LIABILITY
iUMMARY AND EXPLANATION

Firms that provide planning and
cleanup services at hazardous waste
sites (response action contractors or
RACs) are often subject to unreasonable
and unquantifiable risks in connection
with their response action activities.
Factors contributing to this liability
include the potential imposition of
strict, joint and several liability on
RACs, current legal trends expanding
the rights of individuals to sue for
toxic torts, the escalation of toxic
tort judgments and the unknown size of
the risks at hazardous waste sites.
Because of the risks associated with
the work, and because many insurance
companies are unwilling to provide
insurance, the pool of highly qualified
and financially responsible RACs who
are willing to perform work in the
state has been limited.

This Act, entitled "Contractor
Limitation of Liability Act” will
encourage RACs to use their talents to
help cleanup hazardous waste sites in
the state by limiting the liability of
the RAC with respect to damages
resulting from a release or threatened
release. This limitation of liability
is justified because RACs should not be
exposed to unlimited liability for a
hazardous waste site when they had no
role in and did not benefit from the
placement of the waste at the site. By
encouraging RACs to perform their
services in the state, the law will
enable the state to continue its vital
role in leading the cleanup of these
sites to the highest standard possible.



CONTRACTOR LIMITATION OF LIABILITY ACT
Section 1: Definitions

purposes of this Act:

Response Action Contract. The term 'response action contract” means any written
jntract or agreement to provide any removal action, remedial action or any
jvaluation, planning, engineering (including surveying and mapping), design,
construction, equipment or any ancillary service in connection with the mitigation or
cleanup of a hazardous substance or pollutant or contaminant from a facility.

(b) Response Action Contractor. The term "response action contractor'™ means any
person, including the employee or subcontractor of the person, who enters into a
response action contract in connection with the mitigation or cleanup of a hazardous
substance or pollutant or contaminant from a facility and is carrying out such a
contract. This term does not include any person who would otherwise be considered a
responsible party under applicable law.

Section 2: Limitation of Liability

No response action contractor shall be liable for any damages, expenses or other
liability which results from a release or a threatened release of a hazardous
substance or pollutant or contaminant if the release or threatened releases arises
out of response action activities, inan amount greater than one million dollars to
any person, or three million dollars to all persons for a single occurrence. The
limitation of liability of this section shall not:

(@ affect any right of indemnification which such response action contractor has, or
may acquire by contract; or

() apply to conduct by the response action contractor that was grossly negligent or
which constituted intentional misconduct.

Section 3: Effective Date and Applicability
This Act shall take effect immediately and shall apply to:

(@ Response action contracts entered into prior to the effective date of this Act
and not completed on the effective date of this Act; and

(b) Response action contracts entered into after the effective date of this Act.



SECTION-BY-SECTION ANALYSIS

Section 1

The term "response action contract"
includes any contract for the
provisions of services, such as removal
or remedial actions, evaluation,
planning, engineering (including
surveying and mapping), design,
construction, equipment or other
services, 1in connection with the
mitigation or cleanup of a release or
threatened release of a hazardous
substance, pollutant or contaminant.

The term "response action contractor"”
applies to both the prime contractor
and the subcontractor performing
services pursuant to a response action
contract. While the definition of the
term "response action contractor™ is
intentionally broad, this Act does not
affect a person®s underlying
liability. Therefore, this definition
explicitly provides that the term does
not include any person who would
otherwise by considered a responsible
party under applicable law.

Section 2

This section places a limit on the
liability of response action
contractors for damages, expenses or
other liability resulting from the
release of a hazardous substance or
pollutant OI contaminant. This
limitation of liability is justified
for several reasons. First, it will
encourage RACs to agree to perform
their services in the state without the
fear of being exposed to unreasonable

liability. Second, it makes clear the
difference in liability between the
RAC, who is the firm performing a

useful public service in helping to
clean up the state hazardous waste
sites, and the person responsible for
creating the hazardous site. The
person responsible for the hazardous
waste will remain liable for all

20

dan ages caused by the release or
threatened release.

The enactment of this law will not
leave persons injured by a release
without recourse. While the RAC will
only be liable for a certain amount of
the total injury, the persons o
ultimately responsible for the
hazardous waste site will be liable for
all amounts in excess of the
limitation. The limitation of
liability only applies to injuries
caused by a release or threatened
release arising out of response action
activities. It does not apply if the
RAC has been grossly negligent or
engaged in intentional misconduct.

Finally, this section makes clear
that the liability limitation does not
affect any right of indemnification the
RAC may have against any party.

Section 3

The final section of the Act states
that the Act becomes effective
immediately. It also provides that the
limitation of liability established in
Section 2 applies to all future
response action contracts as well as
the existing, ongoing response action
contracts.



Alaska State Legislature

Representative Mike Davis District 19
PO Box V Interim Office,

luneiu AUiki 99811 PO Box 81435

'907' 456-4930 4*41 Fairbanks. Alaska 99708

'9071 456-8161

MEMORANDUM
TO: All House
FROM: Rep. Mike
RE: HB 459, Liability for hazardous substance releases

DATE: April 11, 1988

Attached is a packet describing HB 459 which will be up on the
House Floor this week. The bill is fairly complicated and 1
wanted to give you an opportunity to "-%iew -he bill before it
comes up on the floor.

HB 459 strengthens the Alaska statutes in regard to liability
and more clearly defines the responsibility for hazardous
substance releases.

Many times the state and local communities are paying the cost
of clean-up of hazardous substance releases. This is because
the state statutes presently in effect do not clearly attach
liability to anyone except the person who owns or operates the
facility at the time of the release. If the release occurs
after the site is abandoned or a contractor improperly handles
or disposes the waste, the original owner or producer may
escape responsibility.

The 1intent of this bill is to more directly tie ti.e
responsible parties 1ie: the owner, operator, transporter, or
disposer of waste to the release and encourage proper disposal
of waste.

The bill is modeled after the Federal Comprehensive
Environmental Response Compensation and Liability Act
(CERCLA) which 1is the law that created the federal Superfund
in 1980. This will provide the same laws used in Federal
Court to be used in State courts.



STEVE COWPER. GOVERSOR

POSITIOH PAPER
HB 459 HAZARDOUS SUBSTANCE CLEANUP LIABILITY

FEBRUARY 24, 1988

Effect. gf,the..bill

The bill would make the state"s requirements for liability for
hazardous substance spills explicit. The current statute refers
to a "person owning or having control over a hazardous substance
which enters 1in or upon the waters, surface or subsurface lands
of the state .. ." The bill vould explicitly expand the
coverage of this liability provision to include other parties
that have responsibility for hazardous substances, Including
those who generate then, those who have control over the site
where they are spilled or disposed of, and those who transport
them in cases where the transporters select the destination.
These parties are currently liable under the ccamon law, but the
proposed statute vould clarify this liability and reduce the need

for litigation.

Department position

The Department supports the bill. He belitve that this
clarification 1is appropriate and would be helpful. This will
would assist us 1in carrying out the sandates of HB 470, passed
two years ago to establish the 0il and Hazardous Substance
Release Response Fund. The bill provides a proper scope of
liability. The bill would affect generators and transporters who
allow their wastes to be taken to isproper or sarginal operators
who do not provide for proper disposal.

flacal effect

The Department has provided a zero fiscal note on this bill.
Over time, this bill could reduce litigation costa and
probability of recovery of cleanup and related coats.

Dennis j. Kelso, Commissioner
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NS Bop o\ KENAI PENINSULA BORUOUGH

- 144 N. BINKLEY « SO1DOTNA. ALASKA 99669
PHONE (007) 262 4441

OON GILMAN
MAFOR

POSITION PAPEH
HD 439 - Hazardous Substance Clean-up Liability

The administration of the Kerai Peninsula Borough supports HB 459. We
believe this bill will provide the necessary incentive for proper disposal of
hazardous wastes, by attaching clear responsibility to generators and
transporters of wastes as well as owners and operators of disposal sites.

As you are aware, the occurrence of hazardous waste problems on the Kenai
Peninsula is rapidly increasing, as evidenced by the Governor ? recent
request for $955,000 in his supplemental appropriation bill.

In many of those cases the parties responsible for th< release of hazardous
substances are either bankrupt or no longer in business. Because current
law does not allow for the attachment of liability to generators, other than
those who own or operate the facility at the time of release, the original
owner or producer may escape responsibility for clean-up. In these
instances, the state or local governments many times have to bear that cost
and responsibility

A specific example is the Sterling special waste site on the Kenai Peninsula.
The site was originally permitted by DEC as a special waste site for the
disposal of drilling muds and other special wastes The land is owned the
the Kenai Peninsula Borough and was leased by a private company who
contracted with producers of special wastes for disposal. After a number of
years of operation, the contractor filed bankruptcy and abandoned the pit
The Kenai Peninsula Borough now bears total costand responsibility for
closure and clean-up of the site It is uncertain exactly what has been
disposed of in the pits, and now must be treated and closed as a hazardous

waste site.



Alaska Environmental Lobby, Inc.

PO. Box 22151 Juneau, Alaska 99802 907-586-2345

CS HB 459 (Res) Strict Liability Tor Hazardous Substance Release

This bill would strengthen Alaska statutes in regard to liability, and
more clearly define the responsibility for hazardous substance release.
Current statutes do not clearly attach liability to anyone ezcept the perfon
who owns or operates the facility at the time of release. This allows past
operators, generators, and transporters of the waste to escape responsibility.
In these cases, ann in the case of abandoned sites, the state or local
community would then bear the cost of cleanup. The intent of this bill is to
more directly connect the responsible parties to the cost of cleanup of a
release. In doing so. the bill's greatest benefit is to act as an incentive to
properly handle or dispose of hazardous substances.

The bill is modeled after the federal Comprehensive Environmental
Response Compensation and Liability Act (CERCLA), which is the law that
created the federa. Superfund in 1980. This legislation will allow the same
laws used in federal court to be applied to state courts.

The Resources Committee substitute added language that clarified that
the bill relates to hazardous wastes, not products. It was strengthened by
adding joint and several liability, as does federal law. It also added
defenses for previous property owners.

The Alaska Environmental Lobby supports the proposed legislation
and believes this is an important step toward developing safeguards and
laws necessary for preventative solutions.

Issue paper prepared by Kristine Benson 4/11/88

fMWAOMtINf « AiMAACma**'* VC***CUta « V «AOI*Ou<, VH>"*Cu;«

m\a0*ourv<»a*cu>« - e amcmomocm hjmnmoot CnC<tfou»0 %61:
MVTICita/fHI CO(Mx . tWmIWM rCOMIMt Kh It
M/OW*0«frOC|t«  «  +O0>A*«UOu*ON«O<'i|Tt =+  I'XX CAM*; COXtl*.*2«, o *I*I¥4*HOVM
V»MCCXaMIiWW (*«t» . [ti> AOAHIHUI C Ix tI* . HVthUI>UU COXUXrt'lOACOMC<1

M **XO0<M AXOm*e*e(o*



STATE OF ALASKA BILL VERSION: "3

1988 LEGISLATIVE SESSION PUBLISH DATE: 1S
REQUEST. FISCAL NOTE

Revision Date: :

Tide: A act™Tefating to lianifity é%eﬂcyéfjeycltfd”?seem. dually.-

r»lqades,  hszar-icua slubstances

SponSor: %on. "avis |
quuestor: < — Components

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 88 FY S9 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES

CONTRACTLAL
SUPPLIES

EQUIPMENT
LAND & STRUCTURES

grants.claims

MISCELLANEOUS

TOTAL OPERATING : 0 a \l 0
CAPITAL L. A i 0
REVENE 1. & A ' ) "

FUNDING:  (Thousands of Dollars)

GENERAL FIND
FEDERAL FUNDS
OTHER

JET'A

POSITIONS: @>.»

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  (Attach aseparate page if necessary)

L Phone;,
Division . erq <--a-e5 ' EfiREw Date:  LILLI:
Date:

Distribution (bz_preparer): ---------
Legislative Finance

1 Leislative Sponsor
O?ﬂggstt)?rMana ement and Budget
Impacted Agengyhes) : prge  of

«pt. of Lav



tc I
J & Ef -uC m .\CnL ic

DEPARTMENT OF LAW

OFFICE OF THEATTORNEY GENERAL

STEVE COWPER. GOVERNOR

peply to.

0O 1031 A 4th avenue
SUITE 200
ANCHORAGE. ALASKA 3950M994
PHONE <907) 276-3550

3 tst NATIONAL CENTER
100 CUSHMAN ST

February 23, 1988 suiTe 400
FAIRBANKS ALASKA 99707679
The Honorable Mike Davis £ PO BOXK_STATEQE?P&%LO
House of Representatives ﬁﬁﬁgﬂ@ﬁ%ﬁst'
Alaska State Legislature
P.O. Box V
Juneau, AK 9981!
RE: HB 459 liability for

release of hazardous sub-

stances

Dear Representative Davis:

At your request this office haa

bill would amend the provisions of AS 46.03.822

examined HB 459, The

regarding liabil-

ity for release of hazardous substances. The bill retains the
present law, that persons owning or controlling a hazardous sub-
stance that is released are strictly liable for the damages that

result. But it amplifies and clarifies who

ble, to include owners and operators of the

a release occurred; persons who origina

stances at the facility; persons who owned the

[Ty

tracted with another for its disposal, and

ported it to a disposal facility which

they

potentially lia -
facilities from which
received the sub-
substance and con-
persons who trans-
themselves chose.

These provisions parallel those in 5107 of the federal Comprehen-
sive Environmental Response, Compensation,

(CERCLA), which was intended to require
hazardous materials to bear appropriate
safe disposition.

MB 459 appears to Dbe an appropriate

strengthening amendment to current Alaska

all

Liability Act

persons who handle

responsibility for its

law .

Sincerely yours,

clarifying and

CRACE BERG SCHAIBLE
ATTORNEY GENERAL

B
Y Douglas K. Mercz
Assistant Attorney Genera

DKM/dIm
cct Hon. Dennis Kelso
Commissioner, ADEC



Hon. Mike Davis
February 23, 1988

Page 2

bcc: Arthur H. Peterson
Assistant Attorney General

Bob Evans
Office of the Governor
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUTT March 21, 1988

SUBJECT: Sectional analysis of CSHB 459( )
(3/11/88 draft)

T0: Representative Mike Davis

FROM: Edward H. Hein € A

Legislative Counsel

Section 1 rewrites AS 46.03.822, which establishes strict
liability for damages resulting from the release of haz-
ardous substances. Under existing law, only the owner or
person having control over the released substance is
strictly liable. CSHB 459( ) expands this liability to
cover not only the owner or person having control, but also
the owner and the operator of a facility, including the
disposal site, or vessel from which the substance was
released, even if it had been abandoned; a previous owner of
the facility or vessel, if the person owned it at the time
the substance was delivared to the facility or vessel;, the
person who owned the hazardous substance, and arranged for
someone else to transport, treat, or dispose of the
substance at a facility or incineration vessel owned by the
other person; and the person who transported or accepted the
substance for transport to the place from which it was
released, if the transporter was the one who selected the
facility, vessel, or site to which it was delivered.
Subsection (a) also makes clear that the strict liability is
joint and several, and specifically includes damage to the
natural resources of the state and costs Incurred by the
state or a municipality for responding, containing,
removing, or taking remedial action for a release, and for
responding to a substantial threat of a release of a
hazardous substance.

CSHB 459( ) also makes some changes to the defenses avail-
able to strict liability. Subsection (b) provides (at page
2, lines 9-11) that tne standard of proof for proving that
a person should be relieved from strict liability is "clear
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and convincing evidence." This is a higher (or mot burden-
some) standard of proof than the usual preponderance of the
evidence" standard of civil cases. The bill removes neg-
ligence by the state or the federal government as a defense
to strict liability. The bill also requires that for the
negligent or intentional act of a third party to relieve a
person of strict liability, the person must prove that he or

she exercised due care with respect to the substance and
that he or she took reasonable precautions against the third
party's act and its consequences. In addition, the third
party and its employees cannot be in privity of contract
with or employed by the person who is seeking to be relieved
from strict liability.

Subsection (c) at page 3, lines 1-20, spells out the
circumstances under which a third party or its employees
will be considered in privity of contract. Essentially, the

circumstances include being a party to a land contract,
deed, or other transfer of the facility from which the
hazardous substance release occurred after the substance was
placed at the facility. In addition, to establish a lack of
privity (and thus avoid strict liability) the defendant must
prove by a preponderance of the evidence that (1) the
defendant has satisfied the requirements of (b)(1)(B)(i) and
(ii) (at page 2, lines 18 - 21) and (2) one or more of the
three circumstances listed at page 3, lines 11 - 20, exist.

Subsection (d) provides that in order to establish that the
first of these three circumstances exists, the defendant can
show that he or she had no reason to know that the hazardous
substance was at the facility by proving that at the time
the defendant acquired the facility he or she made the
appropriate inquiries into the previous ownership and use of
the facility. The subsection also specifies particular
factors that the court should consider to determine whether
the defendant in fact had reason to know that the hazardous
substance was at the facility.

Subsection (e) provides that the bill does not diminish the
liability of a previous owner or operator of the facility if
the person would otherwise be liable. In addition, the bill
specifically holds the previous owner strictly liable if he

or she knew about a hazardous substance release at the
facility and transferred ownership without disclosing that
fact. In such a case, the previous owner could not claim

the defense under (b)(1)(B).
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Subsection (f) states that the bill does not affect the lia-
bility of the person who caused or contributed to the
release or threatened release of the hazardous substance.

Subsection (g) provides that a person may not avoid strict
liability through an agreement with another person to
indemnify or hold harmless. It makes clear, however, that
such agreements, as well as insurance and subrogation
agreements, are not prohibited.

Section 2 adds a definition of "facility", which includes
not only the building or structure where a hazardous sub-
stance was contained, but also any disposal site.

EHH:bb
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STEVE COWPER, GOVERNOR

REPLY TO:

0O 1031 W 4th AVENUE
SUITE 200
ANCHORAGE, ALASKA 99501-1994
PHONE <907) 276-3550

O 1st NATIONAL CENTER
100 CUSHMAN ST
- SUITE 400
A pri I 28 , 1988 FAIRBANKS. ALASKA 99701-1679

ft P.O. BOX K-STATE CAPITOL
JUNEAU. ALASKA 99811-0300
PHONE: (907) 465-3600

Honorable Tim Kelly, Chairman
Senate Labor and Commerce Committee
Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Re: CSHB459 (Res), relating to liability for releases
of hazardous substances

Dear Senator Kelly:

On behalf of the Department of Environmental Conserva—
tion, I would like to comment on the possibly erroneous impres—
sion of the effects of HB 459 left by Mr. Ray Plummer after his
testimony on the bill yesterday. We would have given you these
comments at the time except that the hearing was continued until
tomorrow due to the lateness of the hour.

Mr. Plummer stated that HB 459 was not needed due to
the existing strict liability provision in AS 46.03.822. The
problem 1is not with the existing strict liability provision, but
with the fact that current law lacks detailed provisions on what

persons are liable in what situations. Under the existing
statute, those details are left almost totally to the courts to
construct, rather than being provided by the legislature. We are

left in a state of legal uncertainty as to many points, which
must be resolved case-by-case in the courts unless the legisla—
ture makes the policy decisions through a detailed bill 1like HB
459.

Mr. Plummer also stated that the bill would change
existing law by making Uliability joint and several. In fact,
joint and several liability is the law now under the federal Com-—
prehensive Environmental Response, Compensation, and Liability
Act, and has been the law in Alaska until recent changes in the
tort laws. HB 459 would merely bring Alaska®s law into uni—
formity with federal laws, so that both state and federal courts
would apply the same rules foi assessing liability.

03.C5LM
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Finally, as to Mr. Plummer's assertion that a seller of
a hazardous substance in the normal course of business could be

liable for a release by the buyer, he is simply in error. Unless
the seller is disposing of a waste product, it would not bear
continued responsibility for misuse of the product by the buyer.
None of the categories of potentially liable persons in the bill
would fit the situation you described in your hypothetical. Once
again, those categories of liable persons are drawn largely from
the federal law and are already applicable in the federal courts
here.

Thank you for the opportunity to make these views
known.

Sincerely yours,
GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By;
Douglas K. Meft'
Assistant Attorney General

DKM/dIm



Representative Dick Shultz

Alaska State House of Representatives
RO.Box V '+ Juneau, Alaska 99811 g907)4654940
Horne: P.0. Box 487  Tok, Alaska 99780 M ember

House Resources Committee

MEMORANDUM

TO: Senator Tim Kelly, Chair
Senate Labor & Commerce Committee
FROM: Representative Dick Shultz
DATE: April 15, 1988
RE: House Bill 459

House Bill 459 "relating to liability for release of hazardous
substances" was referred to your committee today. It has a
further referral to the Judiciary committee.

I would appreciate it if you would hold this bill until 1
receive additional information from the Department of
Environmental Conservation addressing some concerns that |
had. Specifically, there are many questions concerning land
fills that have not been answered.

When I receive the information from the Department, 1 will
share it with you and then you can do as you wish with the
bill.

Consideration of this request would be most appreciated.
Thank you.

DS/spp
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STEVE FRANK
. DISTR&CT 20A
Finance Committoo

1125 Sunset Drive
Fairbanks, Alaska 99701

"outfe of EepreaentatibesS

TO: the Senate .Labor andCommerce Committee
FROM: Rep. Steve”™rank
RE: House Bril 523 - recycledproducts
DATE: April 6, 1988
/
%
House Bill 523 would statutorily recognize recycled

products under the state product preference code and extend
the recycled preference to include municipalities and
municipal school districts.

While recycled products would probably fall under the
state"s existing Alaska Product Preference Code, 1 believe it
is 1important to singularly identify them in state law.
Presently, the only recycling operation in the state s
located 1in Fairbanks; however, other such businesses would
undoubtedly spring up depending on the success of recycling.

A second aspect of this legislation is to include
municipalities and municipal school districts in the recycled
product preference. Since the state and local governments are
major purchasers of goods and services, we think that it 1is
appropriate for them to make an extra effort to purchase

Alaska recycled products when those products are " of
comparable quality, of equivalent price, and appropriate for
the intended use." The preference would statutorily vary fronm

3% to 7% based on added value of the end product; however, in
most cases it should be 7%.

Recycling waste materials is prudent and timely.
Currently, app oximately 30 states either have existing
recycled produc .s preferences or are considering them. This

industry <can <create new jobsfor Alaskan workers. For

example, the Fairbanks North Star Borough Jland fill was
recently contracted to a private businessman who 1is recycling
municipal garbage. The number of employees at that operation

increased from nine, under Borough management, to twenty-five
now that the plant is recycling.

Encouraging the use of recycled products through state
and local purchase preference will give the 1industry a boost
that will help recycling become a reality throughout Alaska.

Thank you for your consideration.
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National Solid Wastes Management Association

March 15, 1988

Dear State Legislator,

Municipal solid waste disposal has become a sig
issue for many public officials around the coun
nation's d|sgosa| capacit decreasgs,_ these o ffi
tough choices about how to mapage dwindling lan S
and” other resources. Increasingly, %ou and your colleagues
In state legislatures elsewhere “may be called upon to ,
gart|c_|pate in such discussions and to make important policy
ecisions.

To assist in this process, NSWMA has pr_eﬁared a series of
bulletins entitled "Facts on File," which focus oil waste
management and disposal questions. These bulletins, which
will "be sent to )(ou,perlodl,cally are designed to provide
unbiased, accurate information about major subjects of public
debate. Future topics include:

0 Recycling: What doeB it mean and how does it work?
0 Hazardous Waste Disposal—A State Scorecard.
0 The Waste-to-Bnergy Option.

NSWMA is a trade association representing the private waste
services industry in the U.S. and Canada. Our 2,800 members

include refuse collectors, landfill and resource recovery
operators, recyclers, equipment manufacturers, etc. These
members are organized into 28 state chapters which play an
active role inthe legislative process. In addition to our
technical and P_rofessmnal staff in Washington, we maintain
eight field offices throughout North America.

|f you would like additional information about the waste
disposal industry, please don't hestitate to contact me.
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National tippingfee results

The rising cost of refuse disposal

Regional disparities among individual states are sig-

Tipping Fee Survey—Regional Averages for Landfils nificant. Here are some representative examples:
Northesst $0.59 $0.23
Sth $I0.% 227 ¥im Won
Michest bo- $10.65 $2.71 Gliria . 93  Nidhign 12.00
Vest $10.00 $10.7 Colorach 75  Mimesota 6.5
Naticn $13.43 $0.3%6 Camectiaut 60.00  New Jorsy 0.4
Haich 5.0  NewYork 5.8
Georgia 105  Chio 1080
m Solid, waste disposal costs are_higher in the Northeast lowe, 400 Pamsyhenia 5D
than in other regions and continue to rise at a faster s, B oo o
pace. According to a recent su_rve\x/of t|pR/||ng fees Verylrd B0 Visosin e
conducted by the National Solid Wastes Management Nesachusetts &0

As%omatmn, northeastern landfills charged on average
0f $39.23 per ton in 1987 — an increase of 520 over
two years.* Around the country, average landfill fees

rose by 43% to S20.36/ton. Although some refuse s ™ Why are disposal costs rising? .
burned in waste-to-"nerqy plantst gt i - AL present, every man, woman and child in the U.S.

i 0 ’ roduces over half a ton of garbage per year—
ceive atiout 85% of the Rator's total ground 3.5 pounds each dayg Un ort%na){ely, as the
volume of waste, grows, disposal capacity around the
country has declined. Faced with intensified concern
about ?round_water contamination, for example, local
officials rareuf_ approve the construction of new or
expanded facilities. As a result, according to the U.S.

$40.00

AT Ll e " "Canference of Mayors, mofe than halfofour cities
w8 T'pﬁi,nrgeg?gﬁ Wil have exhaustet thei landi capacity within ten
20:00 r.i-* orvauize;. _r_c r.r '\J.y\e?.'rs'\[ ', « TV r* &

One result is that some communities — primarily rn
Long Isfand ancfm northern New Jersey — must now
10.00 send their wastes to distant disposal sités in other re-
gions. The cost of this procedure, which often re-
quires building transfer stations to collect refuse for
shlg),ment_ IS extremely high: $75 to $125 per ton,
Until additional fandfills and resource recovery plants
arc built, such problems are unlikely to be resolved.

m Are landfills safe? . -
Properly designed and maintained facilities safeguard
the environment by isolating and containing waste,
Such facilities oftén include protective linef’s to pre-

ora

"Tippingfees" are theprice which trash haulerspay lo unload
at disposalfacilities.
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