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v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r s  al i k e .  T h e  A l a s k a  
v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  is n o t  f a i r  b e c a u s e  i t  is 
t o o  i n t i m a t e l y  c o n n e c t e d  t o  t h e  types, a m o u n t ,  a n d  p e r i o d  of 
t i m e  b e n e f i t s  t h a t  w i l l  b e  r e c e i v e d  b y  t h e  c l a i m a n t  a n d  h a s  
r e s u l t e d  i n  i n c r e a s e d  l i t i g a t i o n  t o  t h e  d e t r i m e n t  of  t h e  
e m p l o y e e .  B e c a u s e  o f  its c l o s e  c o n n e c t i o n  t o  t h e  types, 
am o u n t ,  a n d  p e r i o d  of t i m e  b e n e f i t s  t h a t  a r e  r e c e i v e d ,  
v o c a t i o n a l  r e h a b i l i t a t i o n  i n  A l a s k a  is n o t h i n g  m o r e  t h a n  a 
l i t i g a t i o n  tool, a n d  a s  such, is u s u a l l y  c o m p u t e d  to  d o l l a r s  
a n d  s e t t l e d  o u t  i n  a s e t t l e m e n t .  A f t e r  t h e  s e t t l e m e n t ,  t h e  
c l a i m a n t  is n o  l o n g e r  e n t i t l e d  t o  v o c a t i o n a l  r e h a b i l i t a t i o n  
a n d  w i l l  m o r e  t h a n  l i k e l y  h a v e  t o  r e t u r n  t o  h i s  w o r k  a t  t h e  
t i m e  o f  i n j u r y ,  e v e n  if h e  r e a l l y  s h o u l d  not.

T o  u n d e r s t a n d  t h e  f a i l u r e  o f  t h e  p r e s e n t  v o c a t i o n a l  
r e h a b i l i t a t i o n  s t a t u t e s ,  o n e  m u s t  u n d e r s t a n d  t h e  i n t e r p l a y  
b e t w e e n  T e m p o r a r y  T o t a l  D i s a b i l i t y  b e n e f i t s ,  P e r m a n e n t  
P a r t i a l  D i s a b i l i t y  a n d  V o c a t i o n a l  R e h a b i l i t a t i o n  u n d e r  t h e  
p r e s e n t  law. U n d e r  t h e  p r e s e n t  law, it is i m p o r t a n t  f o r  y o u  
t o  u n d e r s t a n d  b e c a u s e  t h e r e  is n o  c a p  o n  t h e  a m o u n t  o r  
p e r i o d  o f  t i m e  a p e r s o n  c a n  c o l l e c t  T e m p o r a r y  T o t a l  
D i s a b i l i t y  b e n e f i t s  a n d  t h e r e  is a c a p  o n  P e r m a n e n t  P a r t i a l  
D i s a b i l i t y  b e n e f i t s  a n d  b e c a u s e  t h e  A l a s k a  S u p r e m e  C ^ u r t  in 
a c a s e  c a l l e d  B i g n e l l  v. W i s e , d e t e r m i n e d  t h a t  u n t i l  a 
p e r s o n  is b o t h  " m e d i c a l l y  a n d  v o c a t i o n a l l y  s t a t i o n a r y "  h e  is 
e n t i t l e  t o  g e t  T e m p o r a r y  T o t a l  D i s a b i l i t y  b e n e f i t s ,  t h e  
c l a i m a n t  h a s  n o  i n t e r e s t  in  g e t t i n g  o f f  T e m p o r a r y  T o t a l  
D i s a b i l i t y  a n d  o n  t o  P e r m a n e n t  P a r t i a l  D i s a b i l i t y  b e n e f i t s .  
T h e r e f o r e ,  b e c a u s e  v o c a t i o n a l  r e h a b i l i t a t i o n  is so c l o s e l y  
t i e d  t o  h o w  m u c h  a p e r s o n  g e t s  a n d  f o r  h o w  l o n g  it r e s u l t s  
in  a l o t  o f  l i t i g a t i o n .  T h i s  is w h y  v o c a t i o n a l  
r e h a b i l i t a t i o n  d o e s  n o t  w o r k  in t h e  p r e s e n t  s y s t e m  b e c a u s e  
a l l  i t  is r e a l l y  u s e d  f o r  is a t o o l  t o  f a c i l i t a t e  l a r g e r  
c l a i m s  a n d / o r  t o  p r o l o n g  t h e  claim. T h i s  is w h e r e  w e  
l a w y e r s  d o  a l o t  o f  o u r  w o r k .  A s  such, t h e  J o i n t  L a b o r  
M a n a g e m e n t  T a s k  F o r c e  B i l l  s h o u l d  b e  p a s s e d  b e c a u s e  it 
r e m o v e s  v o c a t i o n a l  r e h a b i l i t a t i o n  f r o m  t h e  l i t i g a t i o n  
p r o c e s s  a n d  p u t s  a c a p  o n  T e m p o r a r y  T o t a l  D i s a b i l i t y  
b e n e f i t s  o f  t w o  y e a r s  a n d  d o e s  n o t  m a k e  T e m p o r a r y  T o t a l  
D i s a b i l i t y  b e n e f i t s  o r  P e r m a n e n t  P a r t i a l  D i s a b i l i t y  b e n e f i t s  
t i e d  t o  w h e t h e r  o r  n o t  t h e  p a t i e n t  is v o c a t i o n a l l y  stable. 
H o w e v e r ,  i n  t h e  bil] p e n d i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  is 
s t i l l  a f f o r d e d  t o  c l a i m a n t s  w h o  n e e d  t h e  s e r v i c e s .  O n l y  
t h o s e  c l a i m a n t s  w h o  t r u l y  w a n t  t h e s e  s e r v i c e s  w i l l  u s e  t h e m  
if t h e y  a r e  n o t  t i e d  so  i n t i m i a t e l y  t o  t h e  claim. E v e n  
t h o u g h  n o  o n e  c a n  g i v e  h a r d  d o l l a r s  in t e r m s  o f  s a v i n g s ,  I 
c a n n o t  s e e  h o w  t h i s  c o n c e p t  w o u l d  n o t  s a v e  a l o t  of  c o s t s  in 
t h e  w o r k e r s '  c o m p e n s a t i o n  s y s t e m .

I f  a n y  o f  y o u  h a v e  a n y  q u e s t i o n s  in r e g a r d  t o  t h i s  b i l l  
o r  a n y  l e g a l  q u e s t i o n s  o n  t h i s  m a t t e r ,  p l e a s e  f e e l  f r e e  to
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c o n n e c t  me. T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  r e a d  t h i s  
w r i t t e n  t e s t i m o n y .

S i n c e r e l y ,

_ > V j U U b ^  I  .(/tU*KO-“ Q r z ^ r -
S h e l b y  L. N u e n k e - D a v i s o n  

S N D / k a c



D R A F T  R E P O R T  T O  T H E  A L A S K A  S T A T E  L E G I S L A T U R E  
O N  W O R K E R S '  C O M P E N S A T I O N  B E N E F I T S

f r o m

U N I F I E D  F A I R B A N K S

T h i s  is t h e  f i n a l  r e p o r t  o f  t h e  S p e c i a l  T a s k  F o r c e  

f o r m e d  b y  U n i f i e d  F a i r b a n k s  t o  a d d r e s s  t h e  p r o b l e m  o f  an 

a p p a r e n t l y  u n j u s t i f i e d  i n c r e a s e  i n  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m  

c o s t s .

T h e  T a s k  F o r c e  g r e w  o u t  o f  a n  i n f o r m a t i o n  s e m i n a r  

a t t e n d e d  b y  1 6 0  p e o p l e ,  a n d  a f o l l o w u p  s e m i n a r  a t t e n d e d  b y  h a l f  

t h a t  m a n y .  E m p h a s i s  a t  t h e  f i r s t  s e m i n a r  w a s  o n  r e c e i p t  o f  a l l  

i n f o r m a t i o n  t h a t  t h e  S t a t e  c o u l d  p r o v i d e ,  t o g e t h e r  w i t h  

i n f o r m a t i o n  f r o m  p r o f e s s i o n a l s  i n  e v e r y  area. A t  t h e  s e c o n d  

s e m i n a r ,  t h e  p r e l i m i n a r y  a c t i o n  a r e a s  w e r e  c r y s t a l i z e d  a n d  

d i r e c t i o n  w a s  g i v e n  t h e r e o n .  A t  t h i s  p o i n t ,  t h e  m a t t e r  w a s  

t r a n s f e r r e d  t o  t h e  T a s k  F o r c e  C o m m i t t e e  w h i c h  c o n s i s t e d  of  24* 

p e r s o n s  w h o  w e r e  e m p l o y e r s ,  l a b o r  r e p r e s e n t a t i v e s ,  h e a l t h  

p r o f e s s i o n a l s ,  r e h a b i l i t a t i o n  p r o f e s s i o n a l s ,  a n d  a t t o r n e y s  (on 

b o t h  s i d e s )  . M e e t i n g s  w e r e  h e l d  e a c h  W e d n e s d a y  a t  N o r t h  S t a r  

Terminally. C o m m i t t e e s  w o r k e d  a n  a v e r a g e  o f  10 h o u r s  e a c h  o n  

t h e i r  v a r i o u s  p r o j e c t s .  I n p u t  w a s  h a d  f r o m  a l l  m e m b e r s  o n  a l l  

r e p o r t s ,  a n d  a l l  r e c o m m e n d a t i o n s  c o n t a i n e d  h e r e i n  a r e  u n a n i m o u s  

u n l e s s  n o t e d  t o  t h e  c o n t r a r y .

O r g a n i z a t i o n a l l y ,  t h i s  s h o u l d  b e  v i e w e d  as a s u p p l e m e n t  

t o  t h e  W C C A  d r a f t  l e g i s l a t i o n  w h i c h  is n o w  b e f o r e  y o u  a s  S B

I



q u e s t i o n s  o f  fact, t h e  B o a r d ' s  f i n d i n g s  a r e  c o n c l u s i v e  if 

s u p p o r t e d  b y  a n y  e v i d e n c e  a t  all. W h e t h e r  t h e  c o u r t  s y s t e m  w i l l  

f i n d  a d e c l a r a t i o n  o f  l e g i s l a t i v e  i n t e n t  s u f f i c i e n t  t o  c h a n g e  

t h e  s t a n d a r d  o f  j u d i c i a l  r e v i e w  is o p e n  t o  q u e s t i o n .  T h e  f i n a l  

" i n t e n t "  i s  t o  r e d u c e  b e n e f i t s  t o  p e r s o n s  w i t h  r e s i d e n c e s  

o u t s i d e ,  s o  as  t o  g i v e  t h e m  a n  i n c e n t i v e  t o  g o  b a c k  t o  work. 

R E C O M M E N D A T I O N

S e c t i o n s  A  a n d  C a r e  s t r a i g h t - f o r w a r d  l e g i s l a t i v e  

g o a l s .  S e c t i o n  B m i g h t  b e t t e r  b e  a m e n d e d  a l o n g  t h e  l i n e s  of 

C a l i f o r n i a  W o r k e r s '  C o m p e n s a t i o n  Code, S e c t i o n  3 2 0 2 . 5  a s  

f o l l o w s :  " T h e  l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '

c o m p e n s a t i o n  l a w s  m u s t  b e  f a i r l y  a n d  i m p a r t i a l l y  c o n s t r u e d  b y  

t h e  c o u r t s .  I n  p r o m o t i o n  o f  t h a t  g o al, it is t h e  i n t e n t i o n  o f  

t h e  l e g i s l a t u r e  t h a t  t h e  p r e p o n d e r a n c e  o f  e v i d e n c e  s t a n d a r d  b e  

u t i l i z e d  i n  d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  o f  a w o r k e r s '  

c o m p e n s a t i o n  c l a i m .  P r e p o n d e r a n c e  o f  t h e  e v i d e n c e  m e a n s  such- 

e v i d e n c e  as, w h e n  w e i g h e d  e f  t h a t  o p p o s e d  t o  it, h a s  m o r e  

c o n v i n c i n g  f o r c e  a n d  a g r e a t e r  p r o b a b i l i t y  o f  truth. W h e n  

w e i g h i n g  t h e  e v i d e n c e ,  t h e  t e s t  is n o t  t h e  r e l a t i v e  n u m b e r  of 

w i t n e s s e s ,  b u t  t h e  r e l a t i v e  c o n v i n c i n g  f o r c e  o f  t h e  e v i d e n c e . "  

A C T I O N S  P R O P O S E D

N o n e  i n  t h i s  a r e a  u n l e s s  c h a n g i n g  t h e  s t a n d a r d  o f  

j u d i c i a l  r e v i e w  is s e r i o u s l y  c o n t e m p l a t e d .  I f  s u c h  is 

c o n t e m p l a t e d ,  t h e r e  is  a p r o b a b i l i t y  t h a t  m u l t i p l e  a m e n d m e n t s  

m a y  b e  r e q u i s i t e  i n  s u c h  p l a c e s  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e

T .T I e -  9 2  .
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D R A F T  REPORT' T O  T H E  A L A S K A  S T A T E  L E G I S L A T U R E  
O N  W O R K E R S '  C O M P E N S A T I O N  B E N E F I T S

f r o m

U N I F I E D  F A I R B A N K S

T h i s  is t h e  f i n a l  r e p o r t  o f  t h e  S p e c i a l  T a s k  F o r c e  

f o r m e d  b y  U n i f i e d  F a i r b a n k s  t o  a d d r e s s  t h e  p r o b l e m  of an 

a p p a r e n t l y  u n j u s t i f i e d  i n c r e a s e  i n  w o r k e r s '  c o m p e n s a t i o n  p r e m i u m  

c o s t s .

T h e  T a s k  F o r c e  g r e w  o u t  o f  a n  i n f o r m a t i o n  s e m i n a r  

a t t e n d e d  b y  1 6 0  p e o p l e ,  a n d  a f o l l o w u p  s e m i n a r  a t t e n d e d  b y  h a l f  

t h a t  m a n y .  E m p h a s i s  a t  t h e  f i r s t  s e m i n a r  w a s  o n  r e c e i p t  o f  a l l  

i n f o r m a t i o n  t h a t  t h e  S t a t e  c o u l d  p r o v i d e ,  t o g e t h e r  w i t h  

i n f o r m a t i o n  f r o m  p r o f e s s i o n a l s  in  e v e r y  area. A t  t h e  s e c o n d  

s e m i n a r ,  t h e  p r e l i m i n a r y  a c t i o n  a r e a s  w e r e  c r y s t a l i z e d  a n d  

d i r e c t i o n  w a s  g i v e n  t h e r e o n .  A t  t h i s  p o i n t ,  t h e  m a t t e r  w a s  

t r a n s f e r r e d  t o  t h e  T a s k  F o r c e  C o m m i t t e e  w h i c h  c o n s i s t e d  of 24 * 

p e r s o n s  w h o  w e r e  e m p l o y e r s ,  l a b o r  r e p r e s e n t a t i v e s ,  h e a l t h  

p r o f e s s i o n a l s ,  r e h a b i l i t a t i o n  p r o f e s s i o n a l s ,  a n d  a t t o r n e y s  (on 

b o t h  si d e s )  . M e e t i n g s  w e r e  h e l d  e a c h  W e d n e s d a y  a t  N o r t h  S t a r  

T e r m i n a l ^ .  C o m m i t t e e s  w o r k e d  a n  a v e r a g e  o f  10 h o u r s  e a c h  o n  

t h e i r  v a r i o u s  p r o j e c t s .  I n p u t  w a s  h a d  f r o m  a l l  m e m b e r s  o n  all 

r e p o r t s ,  a n d  a l l  r e c o m m e n d a t i o n s  c o n t a i n e d  h e r e i n  a r e  u n a n i m o u s  

u n l e s s  n o t e d  t o  t h e  c o n t r a r y .

O r g a n i z a t i o n a l l y ,  t h i s  s h o u l d  b e  v i e w e d  a s  a s u p p l e m e n t  

t o  t h e  W C C A  d r a f t  l e g i s l a t i o n  w h i c h  is n o w  b e f o r e  y o u  as  S B



322. S e c t i o n s  w i l l  b e  t a k e n  in the o r d e r  t h a t  t h e y  a r e  set 

f o r t h  i n  S B  322. T h e r e  a r e  s o m e  a d d i t i o n a l  r e c o m m e n d a t i o n s  

b e y o n d  w h a t  w a s  c o v e r e d  b y  t h a t  d r a f t  l e g i s l a t i o n .  S o m e  a r e  o f  

a l e g i s l a t i v e  n a t u r e ,  t h e r e  a r e  a l s o  a d m i n i s t r a t i v e  

r e c o m m e n d a t i o n s  f o r  b o c h  p r o p o s e d  r e g u l a t i o n  a n d  a c t i o n .  T h e r e  

are, f i n a l l y ,  e x e c u t i v e  r e c o m m e n d a t i o n s  w h i c h  m u s t  b e  c o n s i d e r e d  

b y  t h e  G o v e r n o r ' s  O f f i c e  i n  t h e  b u d g e t i n g  p r o c e s s .

T h e  o v e r a l l  g o a l  w a s  t o  m a k e  c h a n g e s  in t h e  w o r k e r s '  

c o m p e n s a t i o n  s y s t e m  w h i c h  w o u l d  r e d u c e  t h e  c o s t  o f  t h e  s y s t e m  as 

i t  is r e f l e c t e d  i n  p r e m i u m s  p a i d  b y  e m p l o y e r s .

T h e  f o r m a t  f o r  a p p r o a c h i n g  e a c h  s e c t i o n  o r  s u b j e c t  w i l l

be:

1. C o m m e n t s  a d d r e s s i n g  t h e  W C C A  p r o p o s a l  (SB 322);

2. T h e  U n i f i e d  F a i r b a n k s  r e c o m m e n d e d  a p p r o a c h ;

3. A c t i o n s  p r o p o s e d  b y  U n i f i e d  F a i r b a n k s ,  w h e t h e r  

l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  o r  e x e c u t i v e ;  and,

4. A r g u m e n t s  a n d  p r o b l e m  a r e a s  w h i c h  s h o u l d  b e  a d d r e s s e d .

I . L E G I S L A T I V E  I N T E N T

C O M M E N T S

A c c o r d i n g  t o  W C C A ,  t h i s  d o e s  n o t  a l t e r  t h e  p r e s u m p t i o n  

o f  c o m p e n s a b i l i t y ,  b u t  d o e s  i n d i c a t e  a l e g i s l a t i v e  p r e f e r e n c e  

f o r  a " p r e p o n d e r a n c e  o f  t h e  e v i d e n c e "  t e s t  t o  b e  u s e d  b y  t h e  

B o a r d  w i t h o u t  f a v o r  t o  e i t h e r  side. A d d i t i o n a l l y ,  t h e  s t a n d a r d  

o f  j u d i c i a l  r e v i e w  is t o  b e  c h a n g e d  t o  p r o v i d e  that, on



q u e s t i o n s  o f  fact, t h e  B o a r d ' s  f i n d i n g s  a r e  c o n c l u s i v e  if

s u p p o r t e d  b y  a n y  e v i d e n c e  a t  all. W h e t h e r  t h e  c o u r t  s y s t e m  w i l l

f i n d  a d e c l a r a t i o n  o f  l e g i s l a t i v e  i n t e n t  s u f f i c i e n t  t o  c h a n g e

t h e  s t a n d a r d  o f  j u d i c i a l  r e v i e w  is o p e n  t o  q u e s t i o n .  T h e  f i n a l

" i n t e n t "  is t o  r e d u c e  b e n e f i t s  t o  p e r s o n s  w i t h  r e s i d e n c e s

o u t s i d e ,  so  a s  t o  g i v e  t h e m  a n  i n c e n t i v e  t o  g o  b a c k  t o  w o rk.

R E C O M M E N D A T I O N

S e c t i o n s  A  a n d  C a r e  s t r a i g h t - f o r w a r d  l e g i s l a t i v e

g o a l s .  S e c t i o n  B m i g h t  b e t t e r  b e  a m e n d e d  a l o n g  t h e  l i n e s  of

C a l i f o r n i a  W o r k e r s '  C o m p e n s a t i o n  C ode, S e c t i o n  3 2 0 2 . 5  as

f o l l o w s :  " T h e  l e g i s l a t u r e  d e c l a r e s  t h a t  t h e  w o r k e r s '

c o m p e n s a t i o n  l a w s  m u s t  b a  f a i r l y  a n d  i m p a r t i a l l y  c o n s t r u e d  b y

t h e  c o u r t s .  I n  p r o m o t i o n  o f  t h a t  g o a l ,  it is  t h e  i n t e n t i o n  of

t h e  l e g i s l a t u r e  t h a t  t h e  p r e p o n d e r a n c e  o f  e v i d e n c e  s t a n d a r d  be

u t i l i z e d  i n  d e t e r m i n i n g  t h e  c o m p e n s a b i l i t y  o f  a w o r k e r s '

c o m p e n s a t i o n  c l a i m .  P r e p o n d e r a n c e  o f  t h e  e v i d e n c e  m e a n s  such-

oiTVs
e v i d e n c e  as, w h e n  w e i g h e d  o f  t h a t  o p p o s e d  t o  it, h a s  m o r e  

c o n v i n c i n g  f o r c e  a n d  a  g r e a t e r  p r o b a b i l i t y  o f  tr u t h .  W h e n  

w e i g h i n g  t h e  e v i d e n c e ,  t h e  t e s t  is n o t  t h e  r e l a t i v e  n u m b e r  o f  

w i t n e s s e s ,  b u t  t h e  r e l a t i v e  c o n v i n c i n g  f o r c e  o f  t h e  e v i d e n c e . "  

A C T I O N S  P R O P O S E D

N o n e  in  t h i s  a r e a  u n l e s s  c h a n g i n g  t h e  s t a n d a r d  o f  

j u d i c i a l  r e v i e w  i s  s e r i o u s l y  c o n t e m p l a t e d .  I f  s u c h  is 

c o n t e m p l a t e d ,  t h e r e  is a p r o b a b i l i t y  t h a t  m u l t i p l e  a m e n d m e n t s  

m a y  b e  r e q u i s i t e  i n  s u c h  p l a c e s  a s  t h e  A d m i n i s t r a t i v e  P r o c e d u r e

r  j ^ d  T iT le .  3 2  .
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A c t  a n d  T i t l e  22.

A R G U M E N T S  A N D  P R O B L E M  AREAS'

T h e s e  h a v e  b e e n  r a i s e d  above.

II. D E P A R T M E N T  M A Y  S E T  U P  T O  S E L E C T  A N D  R E M O V E  
R E H A B I L I T A T I O N  S P E C I A L I S T S  O R  P H Y S I C I A N S

C O M M E N T S

I n  F a i r b a n k s ,  w e  f e l t  s t r o n g l y  t h a t  t h e  "may" s h o u l d  b e  

r e p l a c e d  b y  " s h a l l " ,  " m u s t "  o r  " w i l l "  c r e a t i n g  a m a n d a t e .  W C C A  

f e e l s  t h a t ,  p r o v i d i n g  t h e  B o a r d  w i t h  t h e  p o w e r  w i l l  b e  e n o u g h  t o  

c a u s e  i t  t o  act. A d d i t i o n a l l y ,  t h e  "or" p r o b a b l y  s h o u l d  b e  a 

" a n d "  b e c a u s e  t h e  t w o  a r e  n o t  m e a n t  t o  b e  a l t e r n a t i v e s .  

R E C O M M E N D A T I O N S

O u r  r e c o m m e n d a t i o n s  i n  t h e  m e d i c a l  a n d  r e h a b i l i t a t i o n  

a r e a s  a r e  a d d r e s s e d  i n  t h o s e  p a r t i c u l a r  a r e a s  o f  t h i s  report.

W e  c o n c u r  w i t h  t h e  i n t e n t  o f  W C C A  i n  S e c t i o n  2 w i t h  t h e  s t r o n g
*

r e c o m m e n d a t i o n  t h a t  t h e  w o r d  " m a y "  b e  m a d e  m a n d a t o r y ,  a n d  

c l a r i f y i n g  t h a t  b o t h  r e h a b i l i t a t i o n  s p e c i a l i s t s  a n d  " p h y s i c i a n s "  

(as d e f i n e d  e l s e w h e r e )  a r e  t o  b e  s e l e c t e d .

A C T I O N S  P R O P O S E D

S e e  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

H o p e f u l l y ,  t h e  q u a l i f i c a t i o n s  f o r  h e a l t h  c a r e  p r o v i d e r s  

w i l l  n o t  s t r o n g l y  d i f f e r  f r o m  t h e  s t a n d a r d  o f  l i c e n s i n g ,  etc.
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III. W H E N  A N Y T H I N G  IS D E C L A R E D  U N C O N S T I T U T I O N A L ,  
D E P A R T M E N T  " S H A L L  I M M E D I A T E L Y "  D R A F T  N E W  R E G U L A T I O N S ,

C O M M E N T S

A  d i f f e r e n t  d r a f t e r  f o r  W C C A  u s e s  t h e  m a n d a t e  " s h a l l "  

a n d  a d d s  t o  i t  t h e  w o r d  " i m m e d i a t e l y " .  T h i s  d r a f t e r  p r o b a b l y  

m e a n t  t o  s a y  " s h a l l  f o r t h w i t h  a d o p t  a r e p l a c e m e n t  r e g u l a t i o n  o r  

r e g u l a t i o n s " .

R E C O M M E N D A T I O N

A  g o o d  idea.

A C T I O N S  P R O P O S E D

S e e  above.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S i n c e  t h e  D e p a r t m e n t  d o e s  n o t  h a v e  l e g a l  c o u n s e l  a n d  

t h e  r o u t e  f o r  c o o p e r a t i o n  w i t h  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  is 

r a t h e r  t o r t u o u s ,  a n y  r e q u i r e m e n t  o f  i m m e d i a c y  m a y  b e  

d y s f u n c t i o n a l .

IV. F A L S E  S T A T E M E N T  O N  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E
W A I V E S  A L L  B E N E F I T S

C O M M E N T S

F i r s t ,  t h e r e  is n o  m e c h a n i s m  f o r  d e t e r m i n i n g  w h e t h e r  

cjvw’ fkrTtou Igir
/bitis s t a t e m e n t  is a c t u a l l y  false. Q u e s t i o n s  c o m p o s e d  b y  

i n d i v i d u a l  e m p l o y e r s  c a n  m e a n  v a r i o u s  t h i n g s .  W e l l  d e s i g n e d  

q u e s t i o n n a i r e s  c a n  e v e n  b e  s u s c e p t i b l e  o f  d u a l  i n t e r p r e t a t i o n s .  

S e c o n d ,  (1) is v a g u e .  I t  p r o b a b l y  s h o u l d  p r o v i d e  that, h a d  t h e
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e m p l o y e r  k n o w n  t h e  t r u e  s t a t e  o f  facts, a) t h e  e m p l o y e e  w o u l d  

n o t  h a v e  b e e n  h i r e d ,  a n d  b) t h e  n o n - h i r i n g  w o u l d  h a v e  b e e n  l e g a l  

u n d e r  f e d e r a l  a n d  s t a t e  law. T h i r d ,  (2) is a g a i n  v a g u e  b e c a u s e  

a r e p r e s e n t a t i o n  o n  a p i e c e  o f  p a p e r  i n  t h e  o f f i c e  s e l d o m  c a u s e s  

a n y t h i n g .  R e f e r e n c e  should' b e  t o  t h e  c o n d i t i o n  h i d d e n  f r o m  t h e  

e m p l o y e r  b y  t h e  m i s r e p r e s e n t a t i o n .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  a g r e e s  w i t h  t h e  i n t e n t  a n d  f e e l s  t h a t  

t h e  d r a f t i n g  s h o u l d  b e  c l e a n e d  up.

A C T I O N S  P R O P O S E D

S e e  ab o v e .

A R G U M E N T S  2 N D  P R O B L E M  A R E A S  

S e e  above.

V. S E C O N D  I N J U R Y  F U N D  C O N T R I B U T I O N S  A N D  R E P O R T  
T O  B E  F I L E D  A N N U A L L Y

C O M M E N T S

T h e  S t a t e  r e c e i v e s  c u r r e n t l y  b o t h  d a t a  a n d  f u n d s  w i t h i n  

a s h o r t  p e r i o d  o f  t i m e  a f t e r  e a c h  c a s e  is c o n c l u d e d .  Th i s  

p e r m i t s  t h e  S t a t e  t o  h a v e  d a t a  c o n s o l i d a t e d  o n  a s i n g l e  a n n u a l  

r e p o r t  f r o m  e a c h  c a r r i e r .  I t  a l s o  p e r m i t s  t h e  i n s u r a n c e  c o m p a n y  

t o  e a r n  i n t e r e s t  o n  m o n e y  d u e  f o r  t h e  i n t e r v e n i n g  t i m e  b e t w e e n  

c l o s i n g  a c a s e  a n d  t h e  a n n u a l  r e p o r t .

R E C O M M E N D A T I O N

S i n c e  t h e  S t a t e  is u n a b l e  o r  u n w i l l i n g  t o  c o m p i l e  d a t a



f-rc-‘*vv
f a r  r e p o r t s  f i l e d  o n  a c a s e - b y - c a s e  ba s i s ,  t h i s  a p p e a r s  t o  b e  a 

w a y  i n  w h i c h  t h e  a n n u a l  r e p o r t s  f r o m  t h e  c a r r i e r s  c a n  b e  

s u m m a r i z e d ,  t h e r e b y  p r o v i d i n g  f o r  t h e  f i r s t  time, s o m e  d a t a  w i t h  

r e s p e c t  t o ^ t h e  v a l i d i t y  o f  r a t e s  c h a r g e d ^ a n d  w h e r e  t h e  p r o b l e m s  

i n  t h e  a d m i n i s t r a t i o n  o f  t h e  a c t  h a p p e n e d  t o  be. W e  j o i n  i n  t h e  

r e c o m m e n d a t i o n  t o  a t t a c k  t h e  p r o b l e m .

A C T I O N S  P R O P O S E D

U n i f i e d  F a i r b a n k s  w o u l d  l i k e  t h e  S t a t e  t o  e x p l o r e  t h e  

p o s s i b i l i t y  t h a t ,  e i t h e r  t h r o u g h  t h e  u s e  o f  a p e r s o n a l  c o m p u t e r  

o r  a c c e s s  t o  s o m e  o t h e r  c o m p u t e r  p l u s  t h e  a d d i t i o n  o f  o n e  p e r s o n  

t o  t h e  s t a f f  o f  t h e  d e p a r t m e n t ,  t h e  r e p o r t s  as t h e y  a r e  • 

c u r r e n t l y  r e c e i v e d  c o u l d  b e  e n t e r e d  i n t o  t h e  c o m p u t e r  s o  t h a t  

a l l  d a t a  n e c e s s a r y  f o r  f i x i n g  r a t e s  o r  a s c e r t a i n i n g  p e r c e n t a g e s  

o f  e x p e n d i t u r e ,  etc. w o u l d  b e  i n s t a n t l y  a v a i l a b l e  t o  t h e  S t a t e  

a n d  a n y  e m p l o y e r  o r  a g e n c y  r e q u e s t i n g  t h e  i n f o r m a t i o n .  I t  is 

m o s t  l i k e l y  t h a t  t h e  c o s t  t o  t h e  S t a t e  o f  a c o m p u t e r ,  i t s  

p r o g r a m i n g ,  a n d  a p e r s o n  t o  o p e r a t e  it, a t  l e a s t  o n  a p a r t - t i m e  

b a s i s ,  w o u l d  b e  l e s s  t h a n  t h e  i n t e r e s t  l o s t  b y  p r o v i d i n g  t h e  

d e l a y  i n  p a y m e n t  b y  t h e  c a r r i e r s .  T h e r e  is n o  i n d i c a t i o n  t h a t  

t h e  a d d i t i o n a l  i n t e r e s t  e a r n e d  ( w h i c h  w i l l  p r o b a b l y  b e  o n  t h e  

r e m a i n d e r  i n  a  c l a i m s  r e s e r v e )  w i l l  e f f e c t  t h e  w o r k e r s '  

c o m p e n s a t i o n  p r e m i u m  r a t e s  i n  a n y  way.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  S t a t e  D e p a r t m e n t  o f  I n s u r a n c e  a n d  t h e  S t a t e  

D e p a r t m e n t  o f  W o r k e r s '  C o m p e n s a t i o n  a r e  b o t h  u n a b l e  t o  p r o d u c e
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s t a t i s t i c s  i n d i c a t i n g  t h e  b a s i s  f o r  p r e m i u m s  o r  t h e  d i s p o s i t i o n  

o f  m o n i e s  p a i d  out. I f  t h i s  p r o b l e m  is n o t  a d d r e s s e d ,  w e  w i l l  

c o n t i n u e  t o  s e t  r a t e s  in a b l i n d  f a s h i o n  a n d  a m e n d  l e g i s l a t i o n  

w i t h o u t  k n o w i n g  w h e c h e r  w e  a r e  d o i n g  a n y  good.

VI. R E H A B I L I T A T I O N

C O M M E N T S

U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  r e h a b i l i t a t i o n  s h o u l d  b e  

v o l u n t a r y  w i t h  t h e  e m p l o y e e .  W e  f i n d  n o  e v i d e n c e  f r o m  a n y  

s o u r c e  w h i c h  i n d i c a t e s  t h e  l a w  w h i c h  h a s  b e e n  p r o p o s e d  w i l l  

r e d u c e  t h e  c o s t  o f  workers'- c o m p e n s a t i o n .  W e  h a v e  r e p e a t e d l y  

s o u g h t  f a c t s  f r o m  t h e  S t a t e  g o v e r n m e n t  i n d i c a t i n g  w h a t  s e g m e n t  

o r  s e g m e n t s  o f  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a d  b e e n  c a u s i n g  

t h e  g r e a t e s t  i n c r e a s e  i n  cost. A b s o l u t e l y  n o  i n f o r m a t i o n  h a s  

b e e n  f o r t h c o m i n g ,  a l t h o u g h  w e  h a v e  b e e n  a b l e  t o  o b t a i n  t h e  s a m e  

i n f o r m a t i o n  f r o m  o t h e r  s t a t e s  w i t h  a t e l e p h o n e  call. I n  short, 

a l l  w e  k n o w  is t n a t  t h e r e  is a  s e r i o u s  p r o b l e m  w i t h  t h e  c o s t  o f  

t h e  s y s t e m .  H o w e v e r ,  n o  o n e  i n  o u r  S t a t e  g o v e r n m e n t  h a s  b e e n  

a b l e  t o  i d e n t i f y  w h e r e  t h e  p r o b l e m  lies. W e  f i r m l y  b e l i e v e  t h a t  

it is w r o n g  t o  l e g i s l a t e  m a s s i v e  c h a n g e s  in  w h a t  is b a s i c a l l y  a 

s o u n d  l a w  w h e n  n c  o n e  h a s  y e t  i d e n t i f i e d  w h e r e  t h e  p r o b l e m  

l i es. W e  are, i n  fact, w o r r i e d  t h a t  t h e  c o s t  o f  t h e  s y s t e m  m a y  

b e  i n c r e a s e d  b y  t h e  p r o p o s e d  c h a n g e s .  T h e r e  h a v e  b e e n  no 

r e g u l a t i o n s  a d o p t e d  t o  p u t  •'nto e f f e c t  t h e  r e h a b i l i t a t i o n  s c h e m e  

t h a t  is p r e s e n t l y  i n  t h e  law. W e  t h e r e f o r e  d o  n o t  k n o w  h o w  t h e
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p r e s e n t l y  e x i s t i n g  s c h e m e  w i l l  w o r k  o r  w h a t  its c o s t s  w i l l  be.

W e  a r e  t h e r e f o r e  r e l u c t a n t  t o  c h a n g e  f o r  t h e  s e n s e  o f  c h a n g e .  

R E C O M M E N D A T I O N

A. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S ,  D i v i s i o n  o f  I n s u r a n c e :

M u c h  o f  t h e  b l a m e  f o r  t h e  i n c r e a s e d  c o s t  o f  t h e  

w o r k e r s '  c o m p e n s a t i o n  s y s t e m  h a s  b e e n  p l a c e d  o n  v o c a t i o n a l  

r e h a b i l i t a t i o n .  H o w e v e r ,  t h e  D i v i s i o n  o f  I n s u r a n c e  h a s  

a b s o l u t e l y  n o  i n f o r m a t i o n  a v a i l a b l e  t o  a n y o n e  c o n c e r n i n g  t h e  

c o s t s  o f  v o c a t i o n a l  r e h a b i l i t a t i o n  o r  o f  a n y  o t h e r  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t  f o r  t h a t  m a t t e r .  N o n e t h e l e s s ,  t h e  D i v i s i o n  

c o n t i n u e s  t o  a p p r o v e  m a s s i v e  r a t e  i n c r e a s e s  f o r  w o r k e r s '  

c o m p e n s a t i o n  i n s u r a n c e ,  a n d  a  p o r t i o n  o f  t h e  b l a m e  g e t s  p l a c e d  

o n  a " v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  w h i c h  is t o o  l i b e r a l . "

T h e  l a s t  i n c r e a s e  w a s  g r a n t e d  w i t h o u t  t h e  p r e p a r a t i o n  o f  a n y  

f i n d i n g s  o f  f a c t  a n d  w i t h o u t  t h e  p r e s e n t a t i o n  o f  a n y  s p e c i f i c  

i n f o r m a t i o n  t o  t h o s e  i n  t h i s  S t a t e  w h o  a r e  i n v o l v e d .  W e  s u g g e s t  

l e g i s l a t i o n  r e q u i r i n g  s o m e  s t a t e  a g e n c y  t o  k e e p  s t a t i s t i c s  on 

t h e  c o s t  o f  r e h a b i l i t a t i o n  e v a l u a t i o n s ,  r e h a b i l i t a t i o n  p l a n s ,  

t h e  c o s t  o f  l i t i g a t i o n ,  a n d  s o  f o r t h .  W h e n  f u t u r e  r a t e  

i n c r e a s e s  a r e  s u g g e s t e d ,  f a c t s  a n d  f i g u r e s  w i l l  b e  a v a i l a b l e  t o  

i n d i c a t e  w h e r e  t h e  c o s t  i n c r e a s e  is c o m i n g  from.

B. I N E F F E C T I V E  W O R K  B Y  S T A T E  A G E N C I E S ,  W o r k e r s '  C o m p e n s a t i o n  

B o a r d :

T h e  D e p a r t m e n t  o f  W o r k e r s '  C o m p e n s a t i o n  h a s  s e r i o u s l y  

f a l t e r e d  i n  i t s  o b l i g a t i o n  t o  a d m i n i s t e r  t h e  e x i s t i n g  v o c a t i o n a l
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r e h a b i l i t a t i o n  law. O v e r  f i v e  a n d  a h a l f  y e a r s  h a v e  p a s s e d  

w i t h o u t  t h e  p r o m u l g a t i o n  o f  a s i n g l e  r u l e  or r e g u l a t i o n  b y  t h e  

B o a r d  t o  g o v e r n  p r o c e d u r e s  u n d e r  t h e  l a w  w h i c h  w e n t  i n t o  e f f e c t  

o n  J u l y  l r 1 982. T h e  p r e s e n t  l a w  h a s  n e v e r  b e e n  g i v e n  a c h a n c e  

t o  w o r k  a n d  w e  f i n d  it r i d i c u l o u s  t h a t  t h e  L e g i s l a t u r e  n o w  

s t a n d s  r e a d y  t o  c a s t  i t  as i d e .  W e  s u g g e s t  t h e  l e g i s l a t u r e  t a k e  

w h a t e v e r  s t e p s  a r e  n e c e s s a r y  t o  i m m e d i a t e l y  s e c u r e  t h e  

p r o m u l g a t i o n ,  o f  a d m i n i s t r a t i v e  r u l e s  a n d  r e g u l a t i o n s  b y  t h e  

B o a r d .

T w o  g o o d  e x a m p l e s  of  w h a t  h a s  h a p p e n e d  a s  t h e  p r e s e n t  

s y s t e m  h a s  s t r u g g l e d  w i t h o u t  t h e  b e n e f i t  o f  a d m i n i s t r a t i v e  

r u l e s :

1. W e  s u s p e c t  a m a j o r  p o r t i o n  o f  a n y  i n c r e a s e d  c o s t  o f  

v o c a t i o n a l  r e h a b i l i t a t i o n  is i n  t h e  p a y m e n t  o f  t e m p o r a r y  

b e n e f i t s  t o  i n j u r e d  w o r k e r s  w h i l e  t h e y  w a i t  f o r  t h e  v o c a t i o n a l  

p r o c e s s  t o  b e  c o m p l e t e d .  T h e  s y s t e m  i n  F a i r b a n k s  h a s  w o r k e d  

v e r y  s l o w l y  w i t h o u t  t h e  r u l e s  a n d  r e g u l a t i o n s  n e e d e d .  A s  a 

r e s u l t ,  i n j u r e d  w o r k e r s  r e m a i n  f a r  t o o  l o n g  o n  t e m p o r a r y  

b e n e f i t s .  R a t h e r  t h a n  d e p r i v e  i n j u r e d  w o r k e r s  o f  t e m p o r a r y  

b e n e f i t s  d u r i n g  v o c a t i o n a l  r e h a b i l i t a t i o n ,  w h i c h  w e  t h i n k  is  a 

w o r t h w h i l e  b e n e f i t ,  w e  s u g g e s t  t h e  B o a r d  s t r e a m l i n e  t h e  s y s t e m  

w i t h  t h e  p r o m u l g a t i o n  o f  r u l e s  a n d  t h a t  t h e  e x i s t i n g  l a w  b e  

t i g h t e n e d  u p  t o  p r o v i d e  c e r t a i n  s p e c i f i c  t i m e  l i m i t a t i o n s  f o r  

e a c h  s t e p  o f  t h e  p r o c e s s .  T h i s  is t h e  m a i n  t h r u s t  o f  o u r  

s u g g e s t e d  c h a n g e s  i n  t h e  e x i s t i n g  law.

- 1 0 -



2. I n  F a i r b a n k s ,  t h e r e  is n o  f u l l - t i m e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r .  A t  p r e s e n t ,  t h e  o n e  a d m i n i s t r a t o r  is in 

F a i r b a n k s  o n e  d a y  a m o n t h .  T h i s  a l l o w s  a m a x i m u m  of  t h r e e  

r e h a b i l i t a t i o n  c o n f e r e n c e s .  W i t h o u t  t i m e l y  r e h a b i l i t a t i o n  

c o n f e r e n c e s  a v a i l a b l e  t o  a l l  p a r t i e s ,  i n c r e a s e d  c o s t s  o f  

c o n t i n u i n g  t e m p o r a r y  b e n e f i t s  h a v e  r e s u l t e d .  I t  is o b v i o u s  

a d d i t i o n a l  s t a f f  a r e  r e q u i r e d .

C. L E G I S L A T I V E  T A S K  F O R C E

W e  b e l i e v e  t h e  L e g i s l a t u r e  s h o u l d  f o r m  a t a s k  f o r c e  t o  

k e e p  t h e  e x i s t i n g  v o c a t i o n a l  r e h a b i l i t a t i o n  s y s t e m  m o v i n g .  T h e  

g r o u p  s h o u l d  h a v e  r e p r e s e n t a t i v e s  o f  a l l  m a j o r  p a r t i c i p a n t s  in  

t h e  s y s t e m .  T h e  i n f o r m a t i o n  n e e d e d  f r o m  t h e  D i v i s i o n  o f  

I n s u r a n c e  c o u l d  b e  p u r s u e d ,  e n f o r c e m e n t  o f  t h e  B o a r d ' s  

o b l i g a t i o n  t o  p r o m u l g a t e  r u l e s  a n d  r e g u l a t i o n s  w o u l d  b e  

e n h a n c e d ,  a .d p r o p o s e d  c h a n g e s  i n  t h e  l a w  a n d  r e g u l a t i o n s  c o u l d  

b e  g e n e r a t e d .

D. S E C O N D  I N J U R Y  F U N D / T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y

O u r  c o m m i t t e e  b e l i e v e s  o n e  o f  t h e  g r e a t e s t  b e n e f i t s  t o  

t h e  s y s t e m  w o u l d  b e  s t r o n g  e n c o u r a g e m e n t  t o  e m p l o y e r s  t o  r e h i r e  

i n j u r e d  w o r k e r s .  T h e  p r e s e n t  S e c o n d  I n j u r y  F u n d  d o e s  n o t h i n g  t o  

p r o v i d e  t h i s  e n c o u r a g e m e n t  a s  c o v e r a g e  b e g i n s  o n l y  a f t e r  104 

w e e k s  o f  d i s a b i l i t y .  W e  s u g g e s t  t h e  p e r i o d  o f  c o v e r a g e  be  

d r a s t i c a l l y  r e d u c e d  t o  m a k e  i t  p o s s i b l e  f o r  i n j u r e d  w o r k e r s '  t o  

r e t u r n  m o r e  r a p i d l y  t o  t h e  w o r k  force. A  f u r t h e r  e n c o u r a g e m e n t  

t o w a r d  t h e  g o a l  o f  r e t u r n i n g  i n j u r e d  w o r k e r s  t o  a j o b  is o u r



p r o p o s e d  n e w  s u b : a c t i o n ( n )  w h i c h  e n c o u r a g e s  t h e  u s e  o f  T P D  w h e n  

e m p l o y e r s  r e h i r e  t h e i r  i n j u r e d  w o r k e r s  i n  a " m o d i f i e d "  o r  " l i g h t  

d u t y "  c a p a c i t y .

a c t i o n s ' p r o p o s e d

I n  o r d e r  t o  k e e p  i n  l i n e  w i t h  t h e  W C C A  r e c o m m e n d a t i o n ,  

w e  p r o p o s e  t h a t  t h e  s t a t u t o r y  l a n g u a g e  b e  a s  follows:

A S  2 3 . 3 0 . 0 4 1 . R e h a b i l i t a t i o n  o f  i n j u r e d  w o r k e r s .

(a) T h e  b o a r d  s h a l l  s e l e c t  a n d  e m p l o y  a r e h a b i l i t a t i o n  

a d m i n i s t r a t o r .  T h e  b o a r d  s h a l l  a d o p t  r e g u l a t i o n s  t o  i m p l e m e n t  

t h i s  s e c t i o n .  T h e  b o a r d  s h a l l  a u t h o r i z e  t h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  t o  s e l e c t  a n d  e m p l o y  s u f f i c i e n t  r e h a b i l i t a t i o n  

s t a f f  t o  c o n d u c t  h e a r i n g s  a n d  t o  c o l l e c t  a n d  a n a l y z e  s t a t i s t i c a l  

data. T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  is i n  t h e  p a r t i a l l y  

e x e m p t  s e r v i c e  u n d e r  A S  3 9 . 2 5 . 1 2 0 .

(b) T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  s h a l l  i m p l e m e n t  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n ,  s t u d y  t h e  i s s u e  o f  r e h a b i l i t a t i o n ,  

b o t h  p h y s i c a l  a n d  v o c a t i o n a l ,  e n f o r c e  t h e  r e g u l a t i o n s  as 

a d o p t e d ,  a n d  m a i n t a i n  a n d  r e p o r t  s t a t i s t i c a l  d a t a  o n  a c o n t i n i n g  

b a s i s  a s  t o  t h e  c o s t  o f  r e h a b i l i t a t i o n  t o  t h e  L e g i s l a t u r e  o n  a t

l e a s t  a n  a n n u a l  b a s i s .

(c) If  a n  e m p l o y e e  s u f f e r s  a c o m p e n s a b l e  i n j u r y  t h a t  c o u l d

p r e c l u d e  r e t u r n  t o  t h e  j o b ^ a t  t h e  t i m e  o f  i n j ury, t h e  e m p l o y e e

s h a l l  b e  r e f e r r e d  f o r  a n  e v a l u a t i o n  f o r  p a r t i c i p a t i o n  in 

r e h a b i l i t a t i o n  s e r v i c e s  w i t h i n  30 d a y s  a f t e r  t h e  d a t e  of 

injury. A  f u l l  e v a l u a t i o n  s h a l l  b e  p e r f o r m e d  b y  a q u a l i f i e d



r e h a b i l i t a t i o n  p r o f e s s i o n a l  w i t h i n  30 d a y s  of t h e  d a t e  o f  

r e f e r r a l .  I f  i n  t h e  o p i n i o n  o f  t h e  q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l ,  t h e  m e d i c a l ,  p h y s i c a l ,  o r  e m o t i o n a l  s t a t e  o f  t h e  

e m p l o y e e  p r e c l u d e s  a f u l l  e v a l u a t i o n ,  t h e  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  s h a l l  p r e p a r e d  a  p r e l i m i n a r y  e v a l u a t i o n  w i t h i n  14 

d a y s  o f  t h e  d a t e  o f  r e f e r r a l .  A  p r e l i m i n a r y  e v a l u a t i o n  s h a l l  

i n c l u d e  t h e  r e a s o n s  w h y  a f u l l  e v a l u a t i o n  c a n n o t  b e  m a d e ,  a n  

o p i n i o n  a s  t o  w h e n  t h e  e m p l o y e e  w i l l  b e  a b l e  t o  p a r t i c i p a t e  in a 

f u l l  e v a l u a t i o n ,  a n d  a n y  i n f o r m a t i o n  t h a t  w o u l d  b e  i n c l u d e d  i n  h 

f u l l  e v a l u a t i o n  t h a t  c a n  b e  d e t e r m i n e d  a n d  r e p o r t e d  b y  t h e  

r e h a b i l i t a t i o n  p r o f e s s i o n a l - a t  t h e  t i m e  o f  t h e  p r e l i m i n a r y  

e v a l u a t i o n .  I f  t h e  e m p l o y e r  d o e s  n o t  t i m e l y  m a k e  a  r e f e r r a l  f o r  

e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n ,  t h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  s h a l l  r e t a i n  a  q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  t o  p e r f o r m  t h e  e v a l u a t i o n .  T h e  e m p l o y e r  s h a l l  p a y  

t h e  r e a s o n a b l e  c o s t s  o f  a n  e v a l u a t i o n  u n d e r  t h i s  s u b s e c t i o n .

(d) A  f u l l  e v a l u a t i o n  b y  a q u a l i f i e d  r e h a b i l i t a t i o n  

p r o f e s s i o n a l  s h a l l  i n c l u d e  a d e t e r m i n a t i o n  w h e t h e r  

r e h a b i l i t a t i o n  s e r v i c e s  a r e  n e c e s s a r y ,  as o u t l i n e d  i n  t h e  

r e g u l a t i o n s .

(e) R e f u s a l  b y  a n  i n j u r e d  e m p l o y e e  t o  p a r t i c i p a t e  i n  an 

e v a l u a t i o n  r e s u l t s  i n  f o r f e i t u r e  o f  d i s a b i l i t y  c o m p e n s a t i o n  f o r  

t h e  p e r i o d  t h e  r e f u s a l  c o n t i n u e s .  T h e  r e h a b i l i t a t i o n  

a d m i n i s t r a t o r  s h a l l  f i n d  t h a t  a n  e m p l o y e e  r e f u s e s  t o  p a r t i c i p a t e  

i n  a n  e v a l u a t i o n  i f  t h e  e m p l o y e e  f a i l s  t o  c o o p e r a t e  w i t h  t h e
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r e h a b i l i t a t i o n  p r o v i d e r  as o u t l i n e d  in t h e  r e g u l a t i o n s .

(f) A f t e r  t h e  e v a l u a t i o n  is c o m p l e t e d ,  t h e  e m p l o y e e  m u s t  

e l e c t  in w r i t i n g  t o  t h e  a d m i n i s t r a t o r  w i t h i n  14 d a y s  of r e c e i p t  

o f  t h e  f u l l  e v a l u a t i o n  w h e t h e r  o r  n o t  h e  o r  s h e  w i l l  p a r t i c i p a t e  

i n  f u r t h e r  r e h a b i l i t a t i o n  s e r v i c e s .

(g) T h e  e m p l o y e e ' s  e l e c t i o n  n o t  t o  p a r t i c i p a t e  in 

r e h a b i l i t a t i o n  s e r v i c e s  i s  final, p r o v i d e d ,  h o w e v e r ,  that, t h e  

e m p l o y e e  s h a l l  h a v e  t h e  o p t i o n  w i t h i n  30 d a y s  o f  t h e  n o t i c e  

u n d e r  s u b s e c t i o n  (f) t o  n o t i f y  t h e  a d m i n i s t r a t o r  i n  w r i t i n g  t h a t  

h e  not/ w i s h e s  t o  p a r t i c i p a t e  i n  r e h a b i l i t a t i o n  s e r v i c e s .

(h) A f t e r  t h e  e m p l o y e e  h a s  e l e c t e d  t o  p a r t i c i p a t e  i n  

v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  f o r  w h i c h  h e  is e l i g i b l e ,  t h e  

v o c a t i o n a l  r e h a b i l i t a t i o n  c o u n s e l o r  w i l l  w i t h i n  90 d a y s  s u b m i t  a 

v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  t o  c o n c e r n e d  p a r t i e s  i n c l u d i n g  

t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  w h i c h  w i l l  e n a b l e  t h e  e m p l o y e e  

t o  r e t u r n  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t .  A  r e h a b i l i t a t i o n  p l a n  

m a y  c o n s i s t  o f  a n y  o f  t h e  f o l l o w i n g ;  h o w e v e r ,  if t h e  e m p l o y e e  

c a n  b e  r e s t o r e d  t o  s u i t a b l e  g a i n f u l  e m p l o y m e n t  w i t h  

r e h a b i l i t a t i o n  p l a n s  o f  h i g h e r  p r e f e r e n c e ,  t h e n  a r e h a b i l i t a t i o n  

p l a n  o f  a  l o w e r  p r e f e r e n c e  n e e d  n o t  b e  o f f e r e d  b y  t h e  e m p l o y e r .  

T h e  o r d e r  o f  p r e f e r e n c e  f o r e  r e h a b i l i t a t i o n  p l a n s  is r e t u r n  to  

w o r k

(1) w i t h  t h e  s a m e  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  j o b  

a s  a t  t h e  t i m e  o f  i n j u r y ;

14



(2) w i t h  t h e  s a m e  e m p l o y e r  a t  a n e w  j o b  u s i n g  

t r a n s f e r r a b l e  s k i l l s ?

(3) w i t h  a n e w  e m p l o y e r  a t  t h e  s a m e  o r  m o d i f i e d  job;

(4) w i t h  a n e w  e m p l o y e r  i n  a n e w  j o b  u s i n g  

t r a n s f e r r a b l e  s k i l l s ?

(5) t h r o u g h  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  or  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  o n - t h e - j o b  t r a i n i n g ?

(6) a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  v o c a t i o n a l  t r a i n i n g ;

(7) a f t e r  d e v e l o p i n g  a l r e a d y  e x i s t i n g  s k i l l s  o r  

a c q u i r i n g  n e w  s k i l l s  t h r o u g h  a c a d e m i c  t r a i n i n g ;

(8) i n  s e l f  e m p l o y m e n t ;  a n d

(9) t h r o u g h  d i r e c t  p l a c e m e n t  i n  a n  u n r e l a t e d  j o b  n o t  

u s i n g  t r a n s f e r r a b l e  w o r k  s k i lls.

(i) I f  t h e  e m p l o y e r  a n d  e m p l o y e e  f a i l  to  a g r e e  in w r i t i n g  

o n  t h e  s u b m i t t e d  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  w i t h i n  14 d a ys, 

t h e  e m p l o y e e  s h a l l  s u b m i t  a n  a l t e r n a t i v e  p l a n  t o  t h e  

r e h a b i l i t a t i o n  a d m i n i s t r a t o r .  T h e  e m p l o y e e ' s  a l t e r n a t i v e  p l a n  

m u s t  b e  s u b m i t t e d  w i t h i n  a n  a d d i t i o n a l  14 days. I n  t h e  e v e n t  o f  

a d i s p u t e ,  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  o r  h i s  s t a f f  m a y  

e i t h e r  w r i t e  a d e c i s i o n  o r  s c h e d u l e  a f o r m a l  r e h a b i l i t a t i o n  

c o n f e r e n c e  t o  b e  h e l d  w i t h i n  10 d a y s  o f  r e c e i p t  of  t h e  

a l t e r n a t i v e  p l a n .  I f  a c o n f e r e n c e  is h e l d ,  a d e c i s i o n  a s  t o  t h e  

a p p r o p r i a t e  p l a n  s h a l l  b e  i s s u e d  w i t h i n  10 d a y s  a f t e r  t h e  

c o n f e r e n c e .  T h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r ' s  d e c i s i o n  is
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b i n d i n g  u n l e s s  a p a r t y  s e e k s  r e v i e w  of  t h e  d e c i s i o n  b y  

r e q u e s t i n g  a h e a r i n g  w i t h  t h e  B o a r d  in a c c o r d a n c e  w i t h  A S  

2 3 . 3 0 . 1 1 0 .

(j) A  v o c a t i o n a l  r e h a b i l i t a t i o n  p l a n  m a y  n o t  e x c e e d  u p  .-fa?

37 t r a i n i n g  w e e k s ,  e x c e p t  t h a t  t h e  r e h a b i l i t a t i o n  a d m i n i s t r a t o r  

m a y  o r d e r  a p l a n  u p  t o  a n  a d d i t i o n a l  37 t r a i n i n g  w e e k s .  T h i s  

s u b s e c t i o n  d o e s  n o t  p r o h i b i t  a n  e m p l o y e r  o r  c a r r i e r  f r o m  

p r o v i d i n g  e x t e n d e d  v o c a t i o n a l  r e h a b i l i t a t i o n  s e r v i c e s  o n  a 

v o l u n t a r y  b a s i s .  I f  r e h a b i l i t a t i o n  r e q u i r e s  r e s i d e n c e  a w a y  f r o m  

t h e  e m p l o y e e ' s  c u s t o m a r y  r e s i d e n c e ,  r e a s o n a b l e  c o s t  o f  b o a r d ,  

l o d g i n g ,  a n d  t r a v e l  s h a l l  b e  p a i d  b y  t h e  e m p l o y e r .  T e m p o r a r y  

d i s a b i l i t y  u n d e r  A S  2 3 . 3 0 . 1 8 5  o r  A S  2 3 . 3 0 . 2 0 0  s h a l l  b e  p a i d  

t h r o u g h o u t  t h e  r e h a b i l i t a t i o n  p l a n  u n d e r  t h i s  sec t i o n .

(k) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  s u i t a b l e  g a i n f u l  

e m p l o y m e n t  m e a n s  e m p l o y m e n t  t h a t  is r e a s o n a b l y  a t t a i n a b l e  i n  t h e  

l i g h t  of  a n  i n d i v i d u a l ' s  age, e d u c a t i o n ,  v o c a t i o n a l  h i s t o r y ,  a n d  

p h y s i c a l  c a p a b i l i t i e s ,  a n d  t h a t  o f f e r s  a n  o p p o r t u n i t y  t o  r e s t o r e  

t h e  i n d i v i d u a l  as s o o n  a s  p r a c t i c a l  t o  a r e m u n e r a t i v e  o c c u p a t i o n  

^3* n e a r l y  a s  p o s s i b l e  t o  t h e  i n d i v i d u a l 1s g r o s s  w e e k l y  e a r n i n g s  as 

d e t e r m i n e d  b y  s e c t i o n  A S  2 3 . 3 0 . 2 2 0 .

(1) F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  " l a b o r  m a r k e t "  m e a n s  a 

g e o g r a p h i c a l  a r e a  t h a t  o f f e r s  e m p l o y m e n t  o p p o r t u n i t i e s  i n  t h e  

f o l l o w i n g  p r i o r i t y :

(1) a r e a  o f  l a s t  e m p l o y m e n t ;

(2) a r e a  o f  r e s i d e n c e ;
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(3) t h e  S t a t e  o f  A l a s k a ;

(4) o u t s i d e  A l a s k a .

(m) " Q u a l i f i e d  r e h a b i l i t a t i o n  p r o f e s s i o n a l "  m e a n s  a p e r s o n  

w h o  b y  e d u c a t i o n  a n d  e x p e r i e n c e  h a s  t h e  s k i l l s  to  w o r k  in t h e  

f i e l d  o f  r e h a b i l i t a t i o n  as d e t e r m i n e d  b y  B o a r d  e s t a b l i s h e d  

r e g u l a t i o n s .

(n) W h i l e  a n  i n j u r e d  w o r k e r  is p a r t i c i p a t i n g  i n  a 

p r e l i m i n a r y  e v a l u a t i o n  a n d / o r  a s u b s e q u e n t  f u l l  e v a l u a t i o n  u n d e r  

t h i s  s e c t i o n ,  h e  o r  s h e  s h a l l  r e c e i v e  t e m p o r a r y  p a r t i a l  

d i s a b i l i t y  b e n e f i t s  u n d e r  A S  2 3 . 3 0 . 2 0 0  w h e n  a n  e m p l o y e e  u n d e r  

s e c t i o n  ( h ) (1) o r  (2) a n d  p r i m a r y  p h y s i c i a n  a g r e e ,  p r i o r  t o  

m e d i c a l  s t a b i l i t y  a n d  a f u l l  r e l e a s e ,  t h a t  a n  e m p l o y e e  m a y  

r e t u r n  t o  m o d i f i e d ,  l i g h t  d uty, p a r t  t i m e ,  o r  t r i a l  w o r k  s t a t u s .

VI I .  B A R R I N G  A L L  L I A B I L I T Y  B Y  A N  E M P L O Y E R  ( B O A R D  A N D  COURT)
T O  A N  E M P L O Y E E  W H O  C O M M I T S  A N  U N T R U T H  

O N  H I S  O R  H E R  P R E E M P L O Y M E N T  Q U E S T I O N N A I R E

C O M M E N T S

M u c h  o f  t h i s  h a s  b e e n  d i s c u s s e d  u n d e r  n u m b e r  I V  above. 

N o  o n e  c a n  k n o w  w h a t  t h e  c o u r t s  w i l l  d o  w i t h  t his. T h e r e  i s  n o  

w a y  t o  p r o v i d e  a  p r o m p t  a d j u d i c i a t i o n  o f  w h e t h e r  a w o r k e r  

c o m m i t t e d  a n  i n t e n t i o n a l  f a l s e h o o d ,  a n d  it is n o t  l i k e l y  t h a t  

t h e  c o u r t s  w i l l  d e p r i v e  a w o r k e r  o f  b o t h  c o m p e n s a t i o n  b e n e f i t s  

a n d  c i v i l  l i a b i l i t y  (if t h e  e m p l o y e r  w a s  n e g l i g e n t )  w i t h o u t  a 

f i r m  a d j u d i ^ L c a t i o n  o f  i n t e n t i o n a l  fraud.
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R E C O M M E N D A T I O N

W e  f a v o r  t h e  a p p r o a c h ,  b u t  f e e l  t h e r e  m u s t  b e  a 

s t a n d a r i z e d  q u e s t i o n n a i r e  w i t h  a d m o n i t i o n s  o n  it  and, if n e e d  

be, p r o v i s i o n s  t o  h e l p  i l l i t e r a t e s  c o m p l e t e  it. W e  a l s o  

r e c o m m e n d  t h a t  t h e r e  b e  s o m e  p r o v i s o  f o r  p r o m p t  d e t e r m i n a t i o n  o f  

w h e t h e r  f r a u d  h a s  b e e n  c o m m i t t e d  in  o r d e r  t h a t  a c a r r i e r  n o t  p a y  

b e n e f i t s  i f  t h e y  a r e  not, s u p p o s e d  t o  b e  paid, b u t  n o t  w i t h h o l d  

b e n e f i t s  i f  t h e y  a r e  s u p p o s e d  t o  b e  paid.

A C T I O N S  P R O P O S E D

T h e r e  s h o u l d  b e  a s t a t u t e  p r o v i d i n g  f o r  f o r f e i t u r e  o f  

c i v i l  l i a b i l i t y  a g a i n s t  t h e  e m p l o y e r ,  a s  w e l l  as b e n e f i t s  u n d e r  

t h e  w o r k e r s '  c o m p e n s a t i o n  law. T h i s  w o u l d  b e  e a s i e s t  if i t  w e r e  

d o n e  u n d e r  T i t l e  11 (the c r i m i n a l  c o d e ) . T h i s  w i l l  r e q u i r e  

l e g i s l a t i o n  t o  e f f e c t  w h a t  h a s  j u s t  b e e n  s e t  out, a d m i n i s t r a t i v e  

c o o p e r a t i o n  i n  g e t t i n g  t h e s e  m a t t e r s  t o  t h e  p r o p e r  a u t h o r i t i e s  

o n  a r e l a t i v e l y  e m e r g e n c y  b a s i s ,  a n d  e x e c u t i v e  a l l o c a t i o n  o f  

f u n d s  t o  h a n d l e  t h e  h e a r i n g  w h i c h  d e c l a r e s  t h e s e  r i g h t s  t o  h a v e  

b e e n  w a i v e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

E q u a l  p r o t e c t i o n  q u e s t i o n s  w i l l  d o u b t l e s s  b e  r a i s e d  a s  

t h e y  a l w a y s  a r e  w i t h  a n y  f o r f e i t u r e  o r  w a i v e r .  A d d i t i o n a l l y ,  w e  

a r e  a l l  a w a r e  that, i f  e m p l o y m e n t  is d o w n  as it is now, a p e r s o n  

n e e d i n g  a j o b  w i l l  s a y  w h a t  is n e c e s s a r y  t o  g e t  t h a t  job. T h i s  

w i l l  m a k e  t h a t  p e r s o n  a " g o o d  g u y "  i n  t h e  e y e s  of  t h e  c o u r t ,  a n d  

t h e r e  w i l l  b e  a n  e f f o r t  t o  a v o i d  t h i s  w a i v e r ,  p a r t i c u l a r l y  in



t h e  e v e n t  o f  a h a r d  c a s e  w h e r e  t h e  e m p l o y e e  is v e r y  b a d l y  

i n j u r e d  a n d  t h e  e m p l o y e r  w a s  q u i t e  n e g l i g e n t .

V I I I .  N O  D O C T O R  H O P P I N G

C O M M E N T S

I n  t h e  f i r s t  s e n t e n c e ,  t h e  w o r d  " a t t e n d a n c e "  s h o u l d  b e  

" a t t e n d a n t s " .  W e  f e e l  t h a t  t h e  c a s e s  w h e r e  t h e r e  is n o  

s p e c i a l i s t  w i t h i n  t h e  S t a t e  (in a n  a r e a  w h e r e  a n  e m p l o y e e  n e e d s  

t r e a t m e n t ^  w i l l  b e  s u f f i c i e n t l y  r a r e  t h a t  t h e  B o a r d  c a n  h a n d l e  

t h e s e  as s p e c i a l  m a t t e r s .  W e  w o r r y  t h a t  t h e  t r a n s f e r  t o  a 

s p e c i a l i s t  w i l l  b e  c o n s i d e r e d  a c h a n g e  in  " a t t e n d i n g  p h y s i c i a n "  

b e c a u s e  t h i s  irs t h e  m e e t i n g  t h a t  t h e  m e d i c a l  p r o f e s s i o n  a t t a c h e s  

t o  s u c h  a c h a n g e .

R E C O M M E N D A T I O N

W e  c o n c u r  f u l l y  w i t h  r e q u e s t i n g  t h e  p a s s a g e  o f  S e c t i o n

V I I I .  T h e r e  w i l l  h a v e  t o  b e  c o n s i d e r a b l e  p u b l i c  e d u c a t i o n  a n d  

t h e  a d o p t i o n  o f  r e g u l a t i o n  c o v e r i n g  t h e  /Notice o f  C h a n g e  a 

p h y s i c i a n .  W e  d o  r e c o m m e n d  t h a t  t h e  t e r m  " a t t e n d i n g  p h y s i c i a n "  

b e  c h a n g e d  t o  b e  " p r i m a r y  p h y s i c i a n " .  T h i s  w i l l  e l i m i n a t e  t h e  

s e m a n t i c a l  p r o b l e m .  W e  f e e l  i t  a d v i s a b l e  t h a t  t h e  p r o b l e m s  o f  

p r i o r  n o t i f i c a t i o n  be. a v o i d e d  b y  p r o v i d i n g  t h a t  t h e  n o t i c e  m u s t  

b e  " w i t h i n  14 d a y s "  o f  t h e  c h a n g e .  T h i s  is i n  l i n e  w i t h  t h e  

p r e s e n t  law.

A C T I O N S  P R O P O S E D

A s i d e  f r o m  t h e  s e m a n t i c a l  s u g g e s t i o n  above, t h e
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D e p a r t m e n t  a n d  t h e  B o a r d  s h o u l d  p r e p a r e  r e g u l a t i o n s  a n d  f o r m s  t o  

c o v e r  c h a n g e  o f  p h y s i c i a n .  W e  w o u l d  p r e f e r  t h a t  t h e  a m e n d m e n t  

b e  a s  f o l l o w s :

^ T h e  e m p l o y e r  s h a l l  f u r n i s h  m e d i c a l ,  s u r g i c a l ,  a n d  o t h e r  

a t t e n d a n c e  o r  t r e a t m e n t ,  n u r s e  a n d  h o s p i t a l  s e rvice, m e d i c i n e ,  

c r u t c h e s ,  a n d  - p p a r a t u s  f o r  t h e  p e r i o d  w h i c h  t h e  n a t u r e  o f  t h e  

i n j u r y  o r  t h e  p r o c e s s  o f  r e c o v e r y  r e q u i r e s ,  n o t  .exceeding t w o  

y e a r s  f r o m  a n d  a f t e r  t h e  d a t e  o f  i n j u r y  t o  t h e  emplo y e e .

H o w e v e r ,  i f  t h e  c o n d i t i o n  r e q u i r i n g  t h e  t r e a t m e n t ,  a p p a r a t u s ,  o r  

m e d i c i n e  is a  l a t e n t  one, t h e  t w o - y e a r s  p e r i o d  r u n s  f r o m  t h e  

t i m e  t h e  e m p l o y e e  h a s  k n o w l e d g e  o f  t h e  n a t u r e  of  h i s  d i s a b i l i l t y  

a n d  i t s  r e l a t i o n s h i p  t o  h i s  e m p l o y m e n t  a n d  a f t e r  d i s a b l e m e n t .

I t  s h a l l  b e  a d d i t i o n a l l y  p r o v i d e d  t hat, if  c o n t i n u e d  t r e a t m e n t  

o r  c a r e  o r  b o t h  b e y o n d  t h e  t w o - y e a r  p e r i o d  is  i n d i c a t e d ,  t h e  

i n j u r e d  e m p l o y e e  h a s  t h e  r i g h t  o f  r e v i e w  b y  t h e  Board. T h e  

B o a r d  m a y  a u t h o r i z e  c o n t i n u e d  t r e a t m e n t  o r  c a r e  o r  b o t h  as JJkthe 

p r o c e s s  o f  r e c o v e r y  m a y  r e q u i r e .  W h e n  m e d i c a l  c a r e  is r e q u i r e d ,  

t h e  i n j u r e d  e m p l o y e e  m a y  d e s i g n a t e  a  l i c e n s e d  p h y s i c i a n  i n s i d e  

t h e  s t a t e  w h e r e  t h e  e m p l o y e e  r e s i d e s  t o  r e n d e r  t h e  care. U p o n  

p r o c u r i n g  t h e  s e r v i c e s  o f  a p h y s i c i a n ,  t h e  i n j u r e d  e m p l o y e e  

s h a l l  g i v e  p r o p e r  n o t i f i c a t i o n  o f  h i s  s e l e c t i o n  t o  t h e  e m p l o y e r  

w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  f i r s t  b e i n g  t r e a t e d .  T h e  

e m p l o y e e  m a y  n o t  m a k e  m o r e  t h a n  o n e  c h a n g e  i n  t h e  e m p l o y e e ; s  

c h o i c e  o f  p r i m a r y  p h y s i c i a n  w i t h o u t  t h e  w r i t t e n  c o n s e n t  o f  t h e  

e m p l o y e r .  R e f e r r a l  t o  a s p e c i a l i s t  b y  t h e  e m p l o y e e ' s  p r i m a r y



p h y s i c i a n  is n o t  c o n s i d e r e d  a c h a n g e  in  p h y s i c i a n s .  N o t i c e  o f  a 

c h a n g e  i n  t h e  p r i m a r y  p h y s i c i a n  s h a l l  b e  g i v e n  w i t h i n  14 d a y s  

a f t e r  t h e  c h a n g e . 11 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  a l w a y s  b e  e m e r g e n c i e s  w h e r e  t h e r e  is n o t  

t i m e  t o  g o  t h r o u g h  t h e  n o t i f i c a t i o n  p r o c e d u r e .  T h i s  s h o u l d  b e  

c o v e r e d  b y  t h e  r e g u l a t i o n s .  T h e r e  w i l l  a l w a y s  b e  s i t u a t i o n s  

w h e r e  a n  e m p l o y e e  i s  r e f e r r e d  t o  m o r e  t h a n  o n e  s p e c i a l i s t  d u r i n g  

t h e  s a m e  t i m e  p e r i o d .  Once' a g a i n ,  t h i s  c a n  b e  w o r k e d  o u t  w i t h  

t h e  a c c o m p a n y i n g  r e g u l a t i o n s .

IX. C O U R S E S  O F  T R E A T M E N T  T O  B E  W R I T T E N  IN  A D V A N C E  

C O M M E N T S

T h i s  p r o p o s a l  w i l l  g r e a t l y  i n c r e a s e  t h e  m e d i c a l  c o s t  o f  

t r e a t m e n t .  P h y s i c i a n s  a r e  n o t  m a g i c i a n s .  T h e y  c a n n o t  p r e d i c t  

w i t h  e x a c t i t u d e  at w h a t  p o i n t  d u r i n g  a  " c o u r s e  o f  t r e a t m e n t "  a 

p e r s o n  w i l l  a c t u a l l y  b e  cu r e d .  I n  o r d e r  t o  a v o i d  m a l p r a c t i c e ,  

a l l  p h y s i c i a n s  w i l l  h a v e  t o  r e c o m m e n d  a  m a x i m u m  c o u r s e  o f  

t r e a t m e n t  i n  c a s e  s u c h  is n e e d e d . U n i f i e d  F a i r b a n k s  d o e s  n o t  

f e e l  t h a t  t h e  p r o p o s e d  a m e n d m e n t  is w o r k a b l e ,  n o r  t h a t  t h e  c o s t  

i n c r e a s e  n e c e s s a r y  f o r  a p h y s i c i a n  t o  p r e v e n t  m a l p r a c t i c e  is 

m o n e y  w e l l  spent.

R E C O M M E N D A T I O N

W e  r e c o m m e n d  n o  a m e n d m e n t  t o  S u b s e c t i o n  C.



A C T I O N  P R O P O S E D

T h e  e v i l  s o u g h t  t o  b e  r e m e d i e d  h e r e ,  n a m e l y  t h a t  o f  

e n d l e s s  t r e a t m e n t s  w i t h o u t  r e a l  v a l u e ,  s h o u l d  b e  a d d r e s s e d  b y  a 

s t u d y  c o m m i t t e e  t o  f i n d  a f e a s i b l e  w a y  o f  h a n d l i n g  t h e  

s i t u a t i o n .  H o p e f u l l y ,  t h e  w a y  s h o u l d  n o t  i n c r e a s e  t h e  cost. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  above.

X. A  D E F E N S E  M E D I C A L  E X A M I N A T I O N  A F T E R  14 D A Y S  
A N D  T H E N  E A C H  30  D A Y S  T H E R E A F T E R

C O M M E N T S

B e c a u s e  o f  t h e  d e f i n i t i o n  o f  t h e  w o r d  " p h y s i c i a n "  

c o n t a i n e d  l a t e r  on, i t  w o u l d  b e  a d v i s a b l e  t o  r e m o v e  t h e  w o r d s  

" o r  s u r g e o n "  i n  l i n e  4 r e g a r d l e s s  o f  w h a t  e l s e  is done. 

A d d i t i o n a l l y ,  t h e r e  m a y  b e  p r o b l e m s  w i t h  r e s p e c t  t o  t y p e s  o f  

p r a c t i c e  (hy p n o t i c ,  c h i r o p r a c t i c ,  o s t e o p a t h i c ,  r e l i g i o u s ,  etc.) 

a n d  p e r s o n a l i t y  c o n f l i c t  w h i c h  w i l l  s o o n e r  o r  l a t e r  r e s u l t  in  

p r o b l e m s  u n d e r  t h i s  s e c t i o n  w h e t h e r  o r  n o t  a m e n d e d .  W e  f e l t  

t h a t  t h e  p r e s e n t  s t a t u t e  w a s  a d e q u a t e ^  a n d  t h a t

t h e r e  w a s  n o  n e e d  t o  w i n d  e v e r y o n e  u p  w i t h  t h e  i d e a  o f  a d e f e n s e  

m e d i c a l  e x a m  e v e r y  30 d a y s ^ a n d  t h a t  m o n e y  e x p e n d e d  t h e r e b y  w o u l d  

b e  a  w a s t e .

R E C O M M E N D A T I O N

T h a t  w e  l e a v e  S e c t i o n  (e) a s  it c u r r e n t l y  is a n d  

s c h e d u l e  t h i s  p r o b l e m  f o r  s t u d y  a s  w i l l  b e  r e f e r e n c e d  later. 

A C T I O N S  P R O P O S E D

S c h e d u l i n g  t h i s  p r o b l e m  f o r  s t u d y  i n  t h e  f u t ure.
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A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e n d i n g  a J e h o v a h  W i t n e s s  t o  a h e m a t o l o g i s t  is n o t  

l i k e l y  t o  b e  f u n c t i o n a l .  T h i s  s o r t  o f  p r e f e r e n c e ,  a s  m e n t i o n e d

a b o v e ,  s h o u l d  b e  c o n s i d e r e d  i n  study.

XI. U S U A L ,  C U S T O M A R Y  A N D  R E A S O N A B L E  F E E S

C O M M E N T S

T h i s  i s  a v e r y  g o o d  idea. C a r e  w i l l  h a v e  t o  b e  t a k e n

b y  t h e  B o a r d  i n  t h e  m a n n e r  i n  w h i c h  i t  a d o p t s  a U C R  fee s o  t h a t

t h a t  f e e  d o e s  n o t  b e c o m e  k n o w n  t o  m e d i c a l  p r a c t i t i o n e r s  (see 

b e l o w ) .

R E C O M M E N D A T I O N

W e  j o i n  i n  r e q u e s t i n g  p a s s a g e .

A C T I O N S  P R O P O S E D

S a m e  ( w ith c a u t i o n  s o  t h a t  t h e  U C R  s c h e d u l e  is n o t  m a d e  

availablejl

A R G U M E N T S  A N D  P R O B L E M  A R E A S

U o R  f e e s  a r e  u s e d  b y  a l m o s t  e v e r y  i n s u r a n c e  c o m p a n y  

t h a t  w r i t e s  h e a l t h  i n s u r a n c e .  W i t h  t h e  b i g  c a r r i e r s ,  t h e  U C R  

r a t e  f o r  a n y  p r o c e d u r e  i s  s e t  a t  t h e  9 0 t h  p e r c e n t i l e .  T h i s  

m e a n s  t h a t  8 9 %  o f  a l l  d o c t o r s  p r a c t i c i n g  i n  t h e  a r e a  c h a r g e  l e s s  

t h a n  t h e  U C R  f e e  f o r  t h a t  p r o c e d u r e ,  w h i l e  1 0 %  o f  t h e  s a m e  

d o c t o r s  c h a r g e  m o r e .  E a c h  c a r r i e r  j e a l o u s l y  g u a r d s  t h e  s e c r e c y  

o f  its U C R  s c h e d u l e  b e c a u s e ,  i f  t h a t  s c h e d u l e  b e c o m e s  k n o w n ,  it 

w i l l  b e c o m e  a " m i n i m u m  f e e  s c h e d u l e "  a n d  m e d i c a l  c o s t s  w i l l
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r e a l l y  e s c a l a t e .  I f  t h e  B o a r d  a d o p t s  a U C R  s c h e d u l e ,  it w i l l  

p r o b a b l y  w i l l  h a v e  t o  d o  s o  i n  a p u b l i c  m e e t i n g  a n d  w i t h  

n o t i c e .  T h i s  w i l l  m e a n  t h a t  t h e  s c h e d u l e  c o u l d  b e c o m e  p u b l i c  

p r o p e r t y  o r  a t  l e a s t  k n o w n  t o  m a n y  p h y s i c i a n s .  T h a t  s o r t  o f  

a c t i o n  w i l l  r e s u l t  in  a m a s s i v e  i n c r e a s e  i n  m e d i c a l  c o s t s  w i t h  

n o  e n h a n c e m e n t  o f  m e d i c a l  care.

XII. R E P E A L I N G  R E L I A N C E  O N  A M A  G U I D E  F O R  E V A L U A T I O N  
O F  P E R M A N E N T  I M P A I R M E N T  A N D  O B T A I N I N G  A  B O A R D  C O N S U L T A N T  

O N  A P P R O P R I A T E N E S S , N E C E S S I T Y  A N D  C O S T  O F  M E D I C A L  S E R V I C E S

C O M M E N T S

T h i s  m a y  b e  t h e  o n e  p l a c e  w h e r e  " may" s h o u l d  n o t  b e  

r e p l a c e d  b y  " s h a l l " .  T h e  r e p e a l  o f  t h e  r e l i a n c e  o n  t h e  A M A  

G u i d e  is t h e n  u n d o n e  l a t e r  o n  i n  t h i s  b i l l  w i t h  a s u b s e q u e n t  

a d o p t i o n  o f  t h e  s a m e  g u i d e .  A d d i t i o n a l l y ,  w e  f e e l  t h a t  n e w  

s u b s e c t i o n  (k) t a k e s  c a r e  o f  t h e  p r o b l e m  w i t h o u t  n e e d i n g  t o  

s p e n d  e x t r a  m o n i e s  o n  m e d i c a l  c o n s u l t a t i o n .

R E C O M M E N D A T I O N

W e  a r e  n e g a t i v e  o n  t h i s  r e p e a l  a n d  n e w  rule.

A C T I O N S  P R O P O S E D  

N o n e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n o t h e r  l a y e r  o f  m e d i c a l  a u t h o r i t y  m a y  w e l l  s i m p l y  

c o n f u s e  t h e  iss u e .  E n o u g h  c o r r e c t i o n s  h a v e  b e e n  t a k e n  in o t h e r  

s e c t i o n s .
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X I II. I N D E P E N D E N T  M E D I C A L  E X A M I N A T I O N

C O M M E N T S

T h e  u s e  o f  a s i n g l e  p h y s i c i a n  as a n  i n d e p e n d e n t  m e d i c a l  

e x a m i n e r  b e c a m e  o b s o l e t e  in t h e  m e d i c a l  p r o f e s s i o n  s e v e r a l  y e a r s  

b a c k .  W e  d o  n o t  h a v e ,  i n  A l a s k a  y e t ,  mu?wtiple d i s c i p l i n e  p a n e l s  

o f  B o a r d  c e r t i f i e d  p h y s i c i a n s ,  a n d  h e n c e  t h i s  p o r t i o n  o f  o u r  

m e d i c a l  p r a c t i c e  is  g o i n g  o u t s i d e .  A l a s k a  c u r r e n t l y  h a s  a 

n u m b e r  o f  c l i n i c s  w h o  c a n  p e r f o r m  t h i s  f u n c t i o n  a n d  w e  a r e  

r e c o m m e n d i n g  a m e d i c a l  u p d a t e  b y  u s i n g  t h e m  ( u n l e s s  ti._i e m p l o y e r  

o r  c a r r i e r  p r e f e r s  a n  o u t s i d e  g r o u p ) . T h e  p r i n c i p l e s  s e t  f o r t h  

i-s g o o d .  W e  h a v e  s o m e  r e s e r v a t i o n s  a b o u t  u s i n g  " c l e a r  a n d  

c o n v i n c i n g  o b i e c t i v e  e v i d e n c e "  s i n c e  t h e  m e d i c a l  m e a n i n g  o f  

O b j e c t i v e  e v i d e n c e ' ' d i f f e r s  c o n s i d e r a b l y  f r o m  t h e  l a y  p e r s o n s  

d e f i n i t i o n .

R E C O M M E N D A T I O N

T o  r e w o r d  t h e  p r o p o s a l  o f  W C C A  c r e a t i n g  t h e  **- 

b u t  u p d a t i n g  t h e  m e d i c a l  s e r v i c e s  a n d  a p p o r t i o n i n g  t h e  w e i g h t  to 

b e  g i v e n  t o  t h e  t e s t i m o n y  o f  s u c h  a p a n e l  t o  b e  e q u a l  w i t h  t h e  

p r e f e r e n c e  a l r e a d y  g i v e n  to. a  " t r e a t i n g  p h y s i c i a n " .

A C T I O N S  P R O P O S E D

W e  r e c o m m e n d  t h e  f o l l o w i n g  w o r d i n g  f o r  S e c t i o n  (k) o f  

A S  2 3 . 3 0 . 0 9 5 (k) t o  r e a d :  " I n  t h e  e v e n t  o f  a m e d i c a l  d i s p u t e

r e g a r d i n g  d e t e r m i n a t i o n s  o f  c a u s a t i o n ,  m e d i c a l  s t a b i l i t y ,  d e g r e e  

o f  i m p a i r m e n t ,  f u n c t i o n a l  c a p a c i t y ,  t h e  a m o u n t  a n d ( e t h i c a c y ) o f  

t h e  c o n t i n u a n c e  o f  o r  n e c e s s i t y  o f  t r e a t m e n t ,  o r  c o m p e n s a b i l i t y
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b e t w e e n  t h e  e m p l o y e e ' s  a t t e n d i n g  p h y s i c i a n  a n d  t h e  e m p l o y e r ' s  

i n d e p e n d e n t  m e d i c a l  e v a l u a t i o n ,  a n  i n d e p e n d e n t  m u l t i p l e  

d i s c i p l " i e  p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  s h a l l  c o n d u c t  a n  

e x a m i n a t i o n  o f  t h e  e m p l o y e e .  T h i s  p a n e l  s h a l l  b e  s e l e c t e d  b y  

t h e  B o a r d  f r o m  a l i s t  e s t a b l i s h e d  a n d  m a i n t a i n e d  b y  t h e  Board. 

T h e  c o s t  o f  t h e  e x a m i n a t i o n  a n d  m e d i c a l  r e p o r t  s h a l l  b e  p a i d  b y  

t h e  e m p l o y e r .  T h e  r e p o r t  o f  t h e  p a n e l  s h a l l  b e  f u r n i s h e d  t o  t h e  

B o a r d  a n d  t o  t h e  p a r t i e s  w i t h i n  14 d a y s  a f t e r  t h e  e x a m i n a t i o n  is 

c o n c l u d e d .  T h e  o p i n i o n  o f  t h e  i n d e p e n d e n t  p a n e l  shall, in t h e  

a b s e n c e  o f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t o  t h e  c o n t r a r y ,  h a v e  

e q u a l  w e i g h t  w i t h  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c i a n .  N o  

p e r s o n  m a y  s e e k  d a m a g e s  f r o m  an  i n d e p e n d e n t  m u l t i p l e  d i s c i p l i n e  

p a n e l  o f  b o a r d  c e r t i f i e d  p h y s i c i a n s  f o r  t h e  r e n d e r i n g  o f  t h e  

o p i n i o n  d e s c r i b e d  i n  t h i s  s u b s e c t i o n  o r  f o r  t e s t i m o n y  b y  a n y  

m e m b e r  o f  s a i d  p a n e l  u n d e r  t h i s  s u b s e c t i o n ,  e x c e p t  i n  t h e  e v e n t  

o f  f r a u d . "  T h i s  w i l l  r e q u i r e  t h a t  t h e  B o a r d  e n t e r t a i n  

a p p l i c a t i o n s  f r o m  v a r i o u s  c l i n i c s  c u r r e n t l y  f o r m e d  a n d  t o  b e  

f o r m e d  f o r  a p p o i n t m e n t  t o  t h e  p a n e l  list. P u b l i c a t i o n  o f  t h e  

l e g i s l a t i v e  c h a n g e  w i l l  p r o b a b l y  b e  a d e q u a t e  t o  f o r m  a n u m b e r  of  

t h e s e  p a n e l s  w i t h i n  t h e  state. T h e  D e p a r t m e n t  w i l l  p r o b a b l y  

n e e d  t o  a s s i g n  a n  e m p l o y e e  (part- t i m e )  t o  h a n d l e  t h e  r o t a t i n g  

l ist. T h a t  s a m e  p e r s o n  (or c o m p u t e r )  c o u l d  h a n d l e  t h e  o t h e r  

r o t a t i n g  l i s t s  s u g g e s t e d  in  t h i s  l e g i s l a t i v e  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

C a r e  s h o u l d  b e  t a k e n  t o  w a t c h  o u t  f o r  p a n e l s  w h i c h
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s p r i n g  u p  w i t h o u t  f u l l y  q u a l i f i e d  p .c p l e  i n  the n e c e s s a r y

d i s c i p l i n e s  o n  t h e m .  T h e r e  s h o u l d  b e  a  r e g u l a t i o n  d e s c r i b i n g

t h e  d i s c i p l i n e s  w h i c h  m u s t  b e  a v a i l a b l e  o n  a n y  p a n e l  a n d  t h e

r e q u i r e m e n t  o f  B o a r d  c e r t i f i c a t i o n  to  h a n d l e  t h i s  p r o b l e m .  If

t h e  w e i g h t  g i v e n  t h e  p a n e l  is e q u a l  t o  t h e  w e i g h t  g i v e n  t h e

a t t e n d i n g  p h y s i c i a n ,  a n d  i f  t h e  t w o  d i f f e r ,  t h e n  t h e  d e f e n s e

m e d i c a l  e x a m i n a t i o n  w i l l  b e  t h e  s w i n g  v o t e .  T h i s  s o r t  of

a p p o r t i o n m e n t  is n e c e s s a r y  b e c a u s e  m e d i c i n e  is n o t  y e t  r e d u c e d
3*v<i

t o  t o t a l  c e r t a i n t y  M  a d e m o n s t r a b l y  i n c o r r e c t  j u d g m e n t  c a l l  (in 

h i n d s i g h t )  a n d  w i l l  p r o d u c e  l a w s u i t s  e v e n  i f  o n l y  b e t w e e n  t h e  

p h y s i c i a n s  i n v o l v e d .

XI V .  S T A T U T E  O F  L I M I T A T I O N  T R I G G E R E D  BY 
D I R E C T  C O M P E N S A T I O N  B E N E F I T S

C O M M E N T S

T h i s  a m e n d m e n t  c l a r i f i e s  a  c o n f u s i n g  s i t u a t i o n  s o  t h a t  

l i t i g a t i o n  i n  t h i s  a r e a  w i l l  n o  l o n g e r  occ u r .

R E C O M M E N D A T I O N

S u p p o r t  f o r  t h e  W C C A  p r o p o s a l .

A C T I O N S  P R O P O S E D

A d o p t  t h e  W C C A  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

K n o w l e d g e  o f  t h e  c o m m e n c e m e n t  o f  t h e  S t a t u t e  of 

L i m i t a t i o n s  i s  s o m e t h i n g  t h a t  i s  d i f f i c u l t  t o  c o m e  b y  f o r  a 

l a y m a n .  I n  a l l  p r o b a b i l i t y ,  r e g u l a t i o n s  w i l l  b e  n e e d e d  

p r o v i d i n g  t h a t ,  u p o n  p a y m e n t  o f  t h e  f i n a l  p a y m e n t ,  t h e r e  b e  an



a c c o m p a n y i n g  l e t t e r  o r  f o r m  i n d i c a t i n g  t h a t  t h e  S t a t u t e  o f  

L i m i t a t i o n s  c o m m e n c e s  as o f  t h e  d a t e  o f  t h a t  letter.

XV. N O  P R E S U M P T I O N  O F  C O M P E N S A B I L I T Y  I N  M E N T A L  I N J U R Y  C A S E  

C O M M E N T S

T h e  t e r m  " m e n t a l  i n j u r y "  is  u n d e f i n e d  i n  l a w  a n d  in 

m e d i c i n e .  W h a t  is p r o b a b l y  m e a n t  h e r e  is a s t r e s s  r e l a t e d  

i n j u r y  w i t h  m a n i f e s t a t i o n s  p r i m a r i l y  f o u n d  i n  b r a i n  

d i s f u n c t i o n .  W i t h o u t  c l a r i f y i n g  t h e  t e rm, m u c h  l i t i g a t i o n  w i l l  

b e  r e q u i r e d .

R E C O M M E N D A T I O N

T h e  i d e a  is good. T h e  p r o p o s a l  s h o u l d  b e  a d o p t e d  t o  

e l i m i n a t e  l i t i g a t i o n .  T h e  d e f i n i t i o n  o f  t h e  i n j u r y  s h o u l d  b e  

m a d e  clear.

A C T I O N S  P R O P O S E D

S a m e  as  ab o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n l y  if  t h e  t e r m  i s  n o t  d e f i n e d  w i l l  t h e r e  b e  m u c h  

l i t i g a t i o n  t o  d e t e r m i n e  w h a t  is m e a n t .  A l l  i n j u r i e s  h a v e  a 

m e n t a l  a s p e c t .  A l m o s t  a l l  d i s e a s e s  c o m m o n l y  t h o u g h t  o f  as 

m e n t a l  d i s e a s e s  h a v e  p h y s i c a l  m a n i f e s t a t i o n s .

XVI. B O A R D ' S  F A C T U A L  D E T E R M I N A T I O N S  C O N C L U S I V E  
I F  A N Y  E V I D E N C E  A T  A L L

C O M M E N T S

S e e  o u r  c o m m e n t s  u n d e r  S e c t i o n  I.

- 2 8 -



RECGiC-lENDATIONS

S e e  o u r  r e c o m m e n d a t i o n s  u n d e r  S e c t i o n  I.

A C T I O N S  P R O P O S E D

S e e  o u r  a c t i o n s  p r o p o s e d  u n d e r  S e c t i o n  I.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  o u r  a r g u m e n t s  a n d  p r o b l e m  a r e a s  u n d e r  S e c t i o n  I.

X V I I .  B O A R D  H A S  O N E  Y E A R  T O  R E C O N S I D E R  
E R R O N E O U S  F A C T U A L  F I N D I N G S

C O M M E N T S

T h i s  i s  a t e c h n i c a l  c o r r e c t i o n  t o  m a k e  c l e a r  w h e n  t h e  

o n e  y e a r  s t a r t s  r u n n i n g .  T h e  c o r r e c t i o n  is n e e d e d  a n d  d o e s  m a k e  

t h e  s i t u a t i o n  c l e a r .  T h i s  d o u b t l e s s  s u p p l e m e n t * t h e  " a n y  

e v i d e n c e "  r u l e  f o u n d  i n  S e c t i o n s  X V I  a n d  I, m a k i n g  B o a r d  

d e t e r m i n a t i o n s  r e l a t i v e l y  u n a p p e a l a b l e  o n  t h e  facts. 

R E C O M M E N D A T I O N

W e  j o i n  t h e  W C C A  r e c o m m e n d a t i o n .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  s e c t i o n  w i l l  d o u b t l e s s  n o w  b e  u s e d  b e c a u s e  o f  t h e  

c u t o f f  o f  a p p e l l a t e  r i g h t s  if  the--"any e v i d e n c e "  r u l e  is 

a d o p t e d .  I t  i s  p a r t  o f  a n  a t t e m p t  t o  m a k e  t h e  B o a r d ' s  d e c i s i o n  

f i n a l ^ e x c e p t  o n  q u e s t i o n s  o f  l e g a l  i n t e r p r e t a t i o n .  T h e  B o a r d  

s h o u l d  a n t i c i p a t e  tAiAr. i n c r e a s e d  u s a g e .  T h e r e  m a y  b e  s t a f f i n g  

i m p l i c a t i o n s  i n  t h e  i n c r e a s e d  us a g e .
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X V I I I .  P E N A L T I E S  C A N  B E  R E D U C E D

C O M M E N T S

A  n e c e s s a r y  s u p p l e m e n t  t o  t h e  a m e n d m e n t  p r o p o s e d  in 

S e c t i o n  V.

R E C O M M E N D A T I O N S

S e e  c o m m e n t s  i n  S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  i n  S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  i n  S e c t i o n  V.

XIX. R E A F F I R M A T I O N  O F  L A S T  I N J U R I O U S  E X P O S U R E  R U L E  

C O M M E N T S

S i m p l y  a r e s t a t e m e n t  o f  t h e  c u r r e n t  law. 

R E C O M M E N D A T I O N

A  g o o d  r u l e .  I t  c a n ' t  h u r t  t o  r e p e a t  it.

A C T I O N S  P R O P O S E D

P a s s a g e  o f  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e ,  s i n c e  t h e  r u l e  is a l r e a d y  i n  e f f e c t .

XX. A N N U A L  R E P O R T I N G  D A T E  A N D  P E N A L T Y  I N C E N T I V E

C O M M E N T S

A n o t h e r  p o r t i o n  o f  t h e  p r o c e d u r e  s e t  f o r t h  in S e c t i o n s



R E C O M M E N D A T I O N

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A C T I O N S  P R O P O S E D

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

S e e  c o m m e n t s  u n d e r  S e c t i o n  V.

XXI. M A X I M U M  A N D  M I N I M U M  O N  W E E K L Y  D I S A B I L I T Y  P A Y M E N T S  

C O M M E N T S

W h i l e  l o o k i n g  l i k e  a m a j o r  r e d u c t i o n ,  t h i s  w i l l  

p r o b a b l y  e f f e c t  v e r y  f e w  i n j u r e d  p e r s o n s  u n d e r  t h e  v a r i o u s  r u l e s  

c u r r e n t l y  e x i s t i n g .  F o r  a n  i n j u r e d  e m p l o y e e  w i t h  a w i f e  a n d  

c h i l d r e n ,  b e n e f i t s  w i l l  o f t e n  b e  l e s s  t h a n  u n e m p l o y m e n t  

b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  a n d  t h e n  m o n i t o r  t h e  s i t u a t i o n  t o  

s e e  w h e t h e r  i n j u r e d  e m p l o y e e s  a r e  w a i v i n g  d i s a b i l i t y  i n  o r d e r  t o  

c o l l e c t  u n e m p l o y m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s a l .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

A n  i n j u r e d  e m p l o y e e  w h o s e  d i s a b i l i t y  b e n e f i t  is  l e s s  

t h a n  u n e m p l o y m e n t  m a y  w a i v e  d i s a b i l i t y  b e n e f i t s  a n d  r e q u e s t  t h a t  

h i s  d o c t o r  r e l e a s e  h i m  f o r  w o r k  s o  t h a t  h e  c a n  d r a w
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u n e m p l o y m e n t .  T h i s  c o u l d  h a v e  a d o m i n o  e f f e c t  o n  o t h e r  

b e n e f i t s .

R E I N S T A T E  R E D U C E D  B E N E F I T S  F O R  T H O S E  
R E S I D I N G  O U T - O F - S T A T E

C O M M E N T S
T h i s  p o r t i o n  o f  S e c t i o n  X X I  s e e k s  a r e t u r n  t o  isbe 

r e d u c e d  b e n e f i t s  f o r  t h o s e  w o r k e r s  w h o  r e s i d e  o u t - o f - s t a t e .  It 
a l s o  i n d i c a t e s  t h a t  o n l y  i n s t a t e  w o r k  w i l l  b e  u s e d  t o  c a l c u l a t e  
e a r n i n g s  i n  t h e  p a s t .  B e t w e e n  t h e  two, t h e  l o n g  t e r m  e f f e c t  
w i l l  h o p e f u l l y  b e  t o  p r o v i d e  a s u b s t a n t i a l  d i s i n c e n t i v e  to 
r e s i d e n t s  o f  o t h e r  s t a t e s  w i t h  r e s p e c t  t o  w o r k i n g  i n  A l a s k a .
T h i s  is a t r a d e o f f  f o r  t h e  i n c r e a s e  in  p e r m a n e n t  p a r t i a l  
d i s a b i l i t y .
R E C O M M E N D A T I O N

A d o p t  t h e  p r o p o s a l  in  t h i s  f o r m  u n l e s s  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  s u g g e s t s  o n e  l e s s  l i k e l y  t o  b e  a t t a c k a b l e  in  
c o u r t .
A C T I O N S  P R O P O S E D  

Same.
A R G U M E N T S  A N D  P R O B L E M  A R E A S

A  c a s e  e n t i t l e d  B r o w n  v. A l p a c  i n  t h e  S u p r e m e  C o u r t  
f o u n d  s e v e r e  difficu?uty w i t h  c o m p e n s a t i n g  w o r k e r s  w h o  r e s i d e  
o u t - o f - s t a t e  l e s s  t h a n  t h o s e  w h o  r e s i d e  i n s t a t e .  T h e r e  a r e  
e q u a l  p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m s  p o s s i b l e  h e r e  
a n d  p l a n s  s h o u l d  b e  m a d e  t o  d e f e n d  t h i s  scheme.

X X I I .  F A C T O R S  T O  B E  C O N S I D E R E D  I N  D E T E R M I N I N G  
P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

A  p a r t  o f  t h e  p a c k a g e  v e r y  v e r y  r a r e l y  used. 

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  it f o r  e f f e c t .

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  r e f e r e n c e  t o  " a r e a  o f  l a s t  e m p l o y m e n t "  m a y  r e f e r  to 

w o r k  a v a i l a b l e  in  a n o t h e r  state. T h i s  m a y  b e  p a r t  o f  t h e  e q u a l



p r o t e c t i o n  a n d  f r e e d o m  o f  t r a v e l  p r o b l e m .  H o w e v e r ,  it  d o e s n ' t  

s e e m  l i k e l y  t h a t  t h i s  w o u l d  b e  a n  a r e a  of a t t a c k .  T h i s  s e e m s  to

e l i m i n a t e  t h e  p r o b l e m  o f  w h e t h e r  a p e r s o n  is s t i l l  a b l e  t o  w o r k

i f  t h a t  p e r s o n  c a n  h o l d  o n l y  s o m e  j o b  t h a t  is o n l y  a v a i l a b l e  in 

a n o t h e r  state.

X X I I I .  F A I L U R E  T O  A C H I E V E  E M P L O Y A B I L I T Y  
N O T  N E C E S S A R I L Y  P E R M A N E N T  T O T A L  D I S A B I L I T Y

C O M M E N T S

P r e s u m p t i v e l y ,  t h i s  r e f e r s  t o  t h e  p e r s o n  w h o  could, 

w i t h  m o r e  e f f o r t  p u t  fo r t h ,  h o l d  s o m e  j o b  t h a t  is a v a i l a b l e

s o m e w h e r e  i n  A l a s k a ,  b u t  d o e s  n o t  d o  so. •

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  o f  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  WCCA. 

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

Same.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I f  t h i s  is n o t  s p e l l e d  o u t  t o  s o m e  g r e a t e r  d e t a i l  in 

r e g u l a t i o n s ,  t h e r e  w i l l  h a v e  t o  b e  a s e r i e s  o f  c o u r t  c a s e s  to  

a s c e r t a i n  w h a t  i t s  e f f e c t  m a y  h a p p e n  t o  be.

XXIV. T E M P O R A R Y  T O T A L  D I S A B I L I T Y  L I M I T E D  T O  T W O  Y E A R S  
O R  M E D I C A L  S T A B I L I T Y ,  W H I C H E V E R  IS F I R S T

C O M M E N T

U n d e r  t h e  p r o p o s e d  d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y
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f o u n d  in l a t e r  s e c t i o n s ,  t h i s  w i l l  m e a n  t h a t  T T D  w i l l  l a s t  o n l y  

s o  l o n g  as  t h e  i n j u r e d  e m p l o y e e  m a k e s  o b j e c t i v e l y  m e a s u r a b l e  

i m p r o v e m e n t  e a c h  45 d ays. It  w o u l d  r e q u i r e  at  l e a s t  16 

o b j e c t i v e l y  m e a s u r a b l e  i m p r o v e m e n t s  t o  k e e p  T T D  r u n n i n g  f o r  t w o  

y e a r s .  O n l y  h o r r e n d o u s  a n d  c o m p o u n d  i n j u r i e s  s h o u l d  e v e r  f i n d  

t h e i r  w a y  i n t o  t h a t  c a t e g o r y .  M o s t  s e v e r e l y  i n j u r e d  p e o p l e  w i l l  

b e  w i t h o u t  i m p r o v e m e n t  f o r  a 45 d a y  p e r i o d  s o m e w h e r e  d u r i n g  

t h e i r  r e c o v e r y  a n d  h e n c e ,  t h e y  w i l l  p a s s  d i r e c t l y  t o  t h e  

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  r a t i n g .

R E C O M M E N D A T I O N

W e  h a v e  n o  i d e a  o f  t h e  e f f e c t  a n d  t h e r e f o r e  j o i n  W C C A  

i n  a d v o c a t i n g  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D  

S ame.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  p r o f e s s i o n a l s  a r e  l i k e l y  t o  c r e a t e  i l l u s o r y  

i m p r o v e m e n t s  t o  a v o i d  t h i s  r u l e  a n d  t o  p e r m i t  t h e i r  p a t i e n t  to 

r e c o v e r  t o  a t r u e  p o i n t  o f  m e d i c a l  s t a b i l i t y  b e f o r e  b e i n g  

p e r m a n e n t l y  ra t e d .  A l t e r n a t i v e l y ,  p e o p l e  w i l l  b e  r a t e d  f o r  

p e r m a n e n t  p a r t i a l  d i s a b i l i t y  l o n g  b e f o r e  t h e y  h a v e  r e c o v e r e d  a n d  

u n l e s s  t h e r e  is a  m o t i o n  t o  a m e n d  t h e  B o a r d ' s  f i n d i n g s  w i t h i n  

o n e  y ear, t h e  c a r r i e r  w i l l  n o t  g e t  f u n d s ( w h i c h  h a v e  b e e n  

p a i d ) r e t u r n e d .  T h i s  c o u l d  b e  e x p e n s i v e .

XXV. P E R M A N E N T  P A R T I A L  D I S A B I L I T Y  R E N A M E D  A N D  
B A S E D  O N  $ 2 4 0 , 0 0 0  F O R  A  " W H O L E  M A N " ,  S P E C I A L  F A C T O R  T O  

R E D U C E  P A Y O U T  F O R  T H O S E  L E S S  T H A N  3 1 %  D I S A B L E D
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C O M M E N T

A l m o s t  a l l  d i s a b i l i t i e s  f a l l  w i t h i n  t h e  0 - 3 0 %  c a t e g o r y  

a n d  h e n c e ,  w i l l  b e  c u t  b a c k  r a t h e r  t h a n  b a s e d  o n  t h e  $ 2 4 0 , 0 0 0  

w h o l e  man. T h i s  w i l l  b e  a v e r y  b e n e f i c i a l  a m e n d m e n t  f o r  t h o s e  

q u i t e  s e v e r e l y  i n j u r e d .  ■ T h e  c h a n g e  i n  c a p t i o n  w a s  p r o b a b l y  a 

t r a n s c r i b i n g  a c c i d e n t  a n d  s h o u l d  b e  r e c t i f i e d .  T h e  $ 2 5 0 . 0 0  

m i n i m u m  s h o u l d  b e  a d e q u a t e  t o  l o c k  in t h e  r e d u c e d  p a y m e n t  f o r  

t h o s e  w i t h  o n l y  m i n o r  d i s a b i l i t i e s  s u c h  as l o s s  o f  a h and. T h e  

a m e n d m e n t  f u r t h e r  r e a d o p t s  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n ' s  

g u i d e s  t o  e v a l u a t i o n  o f  p e r m a n e n t  i m p a i r m e n t  ( r e p e a l e d  e a r l i e r  

i n  t h i s  p a c k a g e )  a n d  p r o v i d e s  f o r  t h e  B o a r d  t o  a d o p t  a n d  u s e  a 

s u p p l e m e n t a l  s c h e d u l e  i f  t h e y  so d e s i r e .  T h e  l a n g u a g e  p r o b a b l y  

s h o u l d  b e  " s h a l l "  r a t h e r  t h a n  " m ay" s o  t h a t  t h i s  s u p p l e m e n t a l  

s c h e d u l e  d o e s  n o t  h a v e  t o  b e  c r e a t e d  b y  c o u r t s  o n  a p p e a l .  

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t  f o r  e f f e c t .

A C T I O N S  P R O P O S E D

S ame, b u t  r e s t o r e  t h e  c a p t i o n  t o  u s e  t h e  w o r d  

" d i s a b i l i t y "  s o  as t o  b e  c o n s i s t e n t  w i t h  o t h e r  s e c t i o n s .  Also, 

" m ay" s h o u l d  b e  c h a n g e d  t o  "s h a l l " .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

I t  is t o  b e  a n t i c i p a t e d  t h a t  p e o p l e  l e s s  t h a n  31% 

d i s a b l e d  w i l l  t e s t  t h i s  s e c t i o n  i n  t h e  c o u rts. I t  a p p e a r s  t h a t  

i t  w i l l  w i t h s t a n d  t h e  t e st.



XXVI. C U T T I N G  OFF. T E M P O R A R Y  P A R T I A L  D I S A B I L I T Y  
I N  T H E  S A M E  M A N N E R  A S  T E M P O R A R Y  T O T A L  D I S A B I L I T Y

C O M M E N T S

, T h e  t w o - y e a r  a n d  " m e d i c a l  s t a b i l i t y "  p r o b l e m s  f o r e s e e n  

a b o v e  in Section. X X I V  a r e  e n c o u n t e r e d  h e r e  again.

R E C O M M E N D A T I O N

S e e  n u m b e r  X X I V .

A C T I O N S  P R O P O S E D .

S e e  n u m b e r  X X I V .

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

S e e  n u m b e r  X X I V .

X X V I I .  W A G E  E A R N I N G  C A P A C I T Y  F O R  C A L C U L A T I O N  O F  
P E R M A N E N T  D I S A B I L I T Y  T O  B E  D E T E R M I N E D  B Y  A C T U A L  S P E N D A B L E

W E E K L Y  W A G E  O R  S E T  B Y  B O A R D

C O M M E N T S

T h i s  is t h e  o n l y  u s e  o f  t h e  t e r m  " a c t u a l  s p e n d a b l e  

w e e k l y  w a g e " .  I t  i s  u n d e f i n e d  a n d  is o b v i o u s l y  i n t e n d e d  t o  b e  

d i f f e r e n t  f r o m  " s p e n d a b l e  w e e k l y  w a g e "  w h i c h  is v e r y  n a r r o w l y  

d e f i n e d .  U n t i l  t h i s  t e r m  is d e f i n e d  b y  r e g u l a t i o n  o r  b y  t h e  

c o u r t s ,  t h e  B o a r d  w i l l  p r o b a b l y  h a v e  t o  h a v e  a h e a r i n g  a n d  s e t  

t h e  w a g e  e a r n i n g  c a p a c i t y  o f  e a c h  p e r s o n  w h o  b e c o m e s  e l i g i b l e  

f o r  p e r m a n e n t  d i s a b i l i t y  o f  a n y  sort. S i n c e  t h i s  is 

c o m p e n s a t i o n  o n  w h i c h  t h e  a m o u n t  t h a t  t h e  i n j u r e d  p e r s o n  w i l l  

r e c e i v e  is b a s e d ,  w e  c a n  o n l y  h o p e  t h a t  s e t t l e m e n t s  w i l l  b e c o m e
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a p a t t e r n .  O t h e r w i s e ,  t h e  B o a r d  w i l l  b e  s n o w e d  u n d e r  w i i i  a n e w  

t y p e  o f  h e a r i n g  w h i c h  o n l y  o c c a s i o n a l l y  o c c u p i e d  t h e m  i n  t h e  

p a s t .

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t s  e f f e c t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t  a n d  m o n i t o r  i t s  e f f ect.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  a p p e a r s  t o  s a y  t h a t  t h e  w a g e  e a r n i n g  c a p a c i t y  o f  a 

p e r s o n  w i l l  b e  b a s e d  u p o n  t h e  s p e n d a b l e  w e e k l y  w a g e  w h i c h  t h e  

p e r s o n  is e a r n i n g  a t  t h e  t i m e  h e  o r  s h e  is i n j u r e d .  T h e  u s e  o f  

w a g e s  c o n t e m p o r y  w i t h  t h e  i n j u r y  is t o  b e  e n c o u r a g e d ,  

p a r t i c u l a r l y  b e c a u s e  o f  t h e  b i z a r r e  e f f e c t s  o f  A l a s k a ' s  b o o m  a n d  

b u s t  e c o n o m y  w h e n  a h i s t o r i c a l  e a r n i n g s  c r i t e r i a  is u s e d .  T h e  

i n c o n s i s t e n c i e s  b e t w e e n  t h i s  a n d  t h e  n e x t  s e c t i o n  m a y  r e s u l t  in  

l i t i g a t i o n .  O u r  d i s c u s s i o n s  i n d i c a t e  t h a t  t h i s  is a m o r e  

d e s i r a b l e  a p p r o a c h  i n  A l a s k a ' s  e c o n o m y  (see o u r  c o m m e n t s  in t h e  

n e x t  s e c t i o n ) .

.XXVIII. B O A R D  M U S T  D E T E R M I N E  E M P L O Y E E ' S  G R O S S  W E E K L Y  E A R N I N G S  

C O M M E N T S

T h i s  a m e n d m e n t  is i m p o s e d  u p o n  t h e  d e l i g h t f u l  c o n u n d r u m
e

w h i c h  h a s  b e e n  A S  2 3 . 3 0 . 2 2 0 ( a ) .  T h e  s e c t i o n  as it  c u r r e n t l y  

e x i s t s  b e g i n s  b y  s a y i n g  t h a t  t h e  c u r r e n t  w a g e  a t  t h e  t i m e  of 

i n j u r y  is  t h e  b a s i s  f o r  c o m p u t i n g  c o m p e n s a t i o n .  I t  g o e s  o n  t o

- 3 7 -



p r o v i d e  t h a t  t h i s  is  c u r r e n t  r e c e i v a b l e  w a g e  a n d  t h a t  t h i s  is 

c a l c u l a t e d  o n  t h e  b a s i s  o f  e a r n i n g s  h i s t o r y  only. T h e r e  a r e  t w o  

f o r m u l a s  t h a t  a r e  c u s t o m a r i l y  u s e d  in w o r k e r s 1 c o m p e n s a t i o n  

s t a t u t e s .  O n e  b a s e s  t h e  c a l c u l a t i o n  o f  c o m p e n s a t i o n  o n  t h e  

e a r n i n g s  o f  t h e  e m p l o y e e  a t  t h e  t i m e  o f  i n j u r y .  T h e  o t h e r  b a s e s  

t h e  c a l c u l a t i o n s  o n  a w a g e  e a r n i n g  h i s t o r y .  T h i s  l a t t e r  h a s  

c r e a t e d  m u c h  o f  t h e  p r o b l e m  o n  w h i c h  w e  a r e  c u r r e n t l y  w o r k i n g .

I n  a b o o m  a n d  b u s t  e c o n o m y ,  a w o r k e r s '  c o m p e n s a t i o n  s y s t e m  t h a t  

is b a s e d  u p o n  e a r n i n g s  h i s t o r y  f i n d s  t h a t  i n  b o o m  p e r i o d s ,  t h e  

w o r k e r s  b e n e f i t s  a r e  c a l c u l a t e d  o n  h i s  e a r n i n g s  d u r i n g  t h e  b u s t  

p e r i o d  a n d  h e n c e ,  a r e  low, a n d  t h e r e  a r e  p l e n t y  of j o b s  a t  h i g h  

w a g e s  a v a i l a b l e  a s  a n  i n c e n t i v e  t o  r e t u r n  t o  w o r k .  A t  t h i s  t i m e  

t h e n ,  c l a i m  p a y m e n t s  a r e  v e r y  l o w  a n d  p r o f i t s  a r e  v e r y  h i g h .  O n  

t h e  o t h e r  s i d e  o f  t h e  m o u n t a i n ,  w h e n  t h e  e c o n o m y  is g o i n g  i n t o  a 

b u s t ,  t h e  p a y m e n t s  t o  t h e  i n j u r e d  w o r k e r  a r e  b a s e d  o n  e a r n i n g s  

h i s t o r y  a n d  h e n c e ,  a r e  h i g h l a n d  w a g e s  a v a i l a b l e  a r e  l o w  (if 

a n y ) . T h i s  p r o v i d e s  a  d i s i n c e n t i v e  t o  r e t u r n  t o  w o r k  a n d  d u r i n g  

t h i s  p e r i o d ,  t h e r e  w o u l d  n o r m a l l y  b e  n o  p r o f i t  a t  a l l  f o r  t h e  

i n s u r a n c e  c a r r i e r s  s i n c e  t h e  p r o f i t  w a s  d r a w n  d u r i n g  t h e  b o o m  

t i m e .  A l a s k a  has, h o w e v e r ,  e l e c t e d  t o  t r y  t o  p r o v i d e  p r o f i t  

b o t h  d u r i n g  b o o m  a n d  b u s t  w h i l e  s t i l l  c a l c u l a t i n g  b e n e f i t s  b a s e d  

o n  h i s t o r i c a l  w a g e s .  T h e  e f f e c t  o f  t h e s e  t w o  p o l i c i e s  m a k e s  f o r  

l o w  p r e m i u m s  (but l o t s  o f  p r o f i t )  a t  t h e  b o o m  t i m e  a n d  

i m p o s s i b l y  h i g h  p r e m i u m s  (and s m a l l  p r o f i t )  a t  t h e  b u s t  t i m ^  

t h u s  f u r t h e r  d a m p i n g  t h e  e c o n o m y  a n d  p e r m i t t i n g  t h o s e  e m p l o y e r s
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w h o  c a n  c o m e  i n t o  t h e  s t a t e  f r o m  o u t s i d e ( w i t h  a m u l t i - s t a t e  

w o r k e r s '  c o m p e n s a t i o n  p o l i c y j t o  u n d e r b i d  e m p l o y e r s  w h o  a r e  

r e s i d e n t s  o f  t h e  s t a t e .  T h i s  is, o f  c o u r s e ,  f o o l i s h  in t h e  

e x t r e m e .  U n i f i e d  F a i r b a n k s  is e x c e e d i n g l y  c o n c e r n e d  t h a t  t h e  

D i r e c t o r  o f  I n s u r a n c e  h a s  a d o p t e d  a n  " e v e n  p r o f i t  t h r o u g h o u t "  

t h e o r u m  i n  s e t t i n g  r a t e s ^ b e c a u s e  t h i s  i s  i n c o m p a t i b l e  w i t h  o u r  

e c o n o m y ^ i f  w e  a r e  g o i n g  t o  p r e d i c a t e  w o r k e r s '  c o m p e n s a t i o n  

b e n e f i t s  o n  o u r  e a r n i n g s  h i s t o r y .

R E C O M M E N D A T I O N

C o n s i d e r  b a s i n g  b e n e f i t s  p a i d  o n  w a g e s  e a r n e d  a t  t h e  

t i m e  o f  t h e  i n j u r y  a s  a c o n d i t i o n  p r e c e d e n t  t o  t h e  a d o p t i o n  of 

t h e  a m e n d m e n t s .  B e y o n d  t his, a d o p t  t h e  a m e n d m e n t s  a n d  m o n i t o r  

f o r  t h e  p r o b l e m s  s e t  f o r t h  b e l o w .

A C T I O N S  P R O P O S E D

A d o p t  t h e  p r o p o s e d  a m e n d m e n t  b u t  c h a n g e  t h e  d e f i n i t i o n  

o f  s p e n d a b l e  w e e k l y  w a g e  t o  o n e  p r o v i d i n g  t h a t  i t  is  b a s e d  o n  

t h e  w a g e  b e i n g  e a r n e d  a t  t h e  t i m e  o f  i n j u r y .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  j u d g m e n t  o f  t w o  y e a r s ,  o r  18 m o n t h s  o u t  o f  t w o  

y e a r s ,  e l i m i n a t e  m u c h  o f  t h e  f l e x i b i l i t y  i n  d e t e r m i n i n g  a n  

e m p l o y e e s  c o m p e n s a t i o n  a s  a r e s u l t .  T h o s e  s e e k i n g  t o  g o  b a c k  t o  

w o r k  a f t e r  a w o r k e r s '  c o m p e n s a t i o n  (or other) i n j u r y  l a s t i n g ,  

say, a  y e a r  t o  a y e a r  a n d  f i v e  m o n t h s  w i l l  h a v e  v i r t u a l l y  n o  

w o r k e r s '  c o m p e n s a t i o n  c o v e r a g e .  T h i s  w i l l  u n d o u b t e d l y  b e  

l i t i g a t e d  o n  e q u a l  p r o t e c t i o n  a n d  p r o b a b l y  o t h e r  g r o u n d s .
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X X I X .  R E D U C T I O N  I N  B E N E F I T S  F O R  P E O P L E  C O L L E C T I N G  
P E N S I O N  O R  P R O F I T  S H A R I N G  B E N E F I T S

C O M M E N T S

A  w i s e  d e c i s i o n  s i n c e  t h o s e  w h o  r e t i r e  w o u l d  not, in 

m o s t  i n s t a n c e s ,  b e  t h e  o n e s  s o u g h t  t o  b e  c o v e r e d  b y  w o r k e r s '  

c o m p e n s a t i o n  b e n e f i t s .

R E C O M M E N D A T I O N

A d o p t  t h e  a m e n d m e n t .

A C T I O N S  P R O P O S E D

A d o p t  t h e  a m e n d m e n t .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  p r o b a b l y  b e  e q u a l  p r o t e c t i o n  p r o b l e m s  b a s e d  

o n  t h e  f a c t  t h a t  a w o r k e r  m a y  h a v e  a c c u m u l a t e d  p e n s i o n  b e n e f i t s  

o v e r  a g r e a t  n u m b e r  o f  y e a r s .  A  f u r t h e r  p r o b l e m  w i l l  b e  t h e  

e m p l o y e e  who, b e c a u s e  o f  t h e  c o m p e n s a b l e  i n j u r y ,  is f o r c e d  i n t o  

d i s a b i l i t y  r e t i r e m e n t .  P r e s u m p t i v e l y ,  t h e s e  w i l l  b e  r e s o l v e d  in 

f a v o r  o f  t h e  a m e n d m e n t .

XXX. N O N - D I S C R I M I N A T I O N  I N  H I R I N G  A G A I N S T  I N J U R E D  P E R S O N S  
E X C E P T  D I S C R I M I N A T I O N  P E R M I T T E D  I F  E M P L O Y E R  

C O N S I D E R S  ''SAFETY P R A C T I C E S "  O R  " P H Y S I C A L  A N D  M E N T A L  A B I L I T I E S  ’* 
E M P L O Y E R  M A Y  R E Q U I R E  Q U E S T I O N N A I R E C O M P L E T I O N  T O  

D E T E R M I N E  " P H Y S I C A L  A N D  M E N T A L  C A P A C I T Y "

C O M M E N T S

W e  w e r e  u n a b l e  t o  c o n s i d e r  t h i s  a m e n d m e n t  a d e q u a t e l y  

b e c a u s e  o f  t h e  o b v i o u s  c o n f l i c t  b e t w e e n  S e c t i o n  (a) a n d  S e c t i o n s
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(b) a n d  ( c ) . I t  a p p e a r s  t h a t  t h e  d r a f t s m a n  r e s o l v e d  t h e  

c o n f l i c t  b y  i n c l u d i n g  e v e r y o n e ' s  p r o p o s e d  rule.

R E C O M M E N D A T I O N

W e  w i l l  g o  a l o n g  w i t h  W C C A ,  b u t  d o  n o t  e n d o r s e  

c o n f l i c t i n g  ru l e s .

A C T I O N S  P R O P O S E D

P u t  t h i s  o n  t h e  s h e l f  u n t i l  a c l e a r  r u l e  c a n  b e

d r a f t e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  o b v i o u s  c o n f l i c t  b e t w e e n  t h e  s e c t i o n s .  T h e r e  a r e  

a l s o  p o s s i b l e  c o n f l i c t s  w i t h  t h e  f e d e r a l  l a w  p r o h i b i t i n g  

r e f u s i n g  t o  h i r e  b e c a u s e  o f  d i s a b i l i t y .

X X X I .  R E P E A L  O F  M O S T  R A G L A N D  B E N E F I T S

C O M M E N T S

T h e  R a g l a n d  c a s e  p r o v i d e d  t h a t  a n  e m p l o y e e ' s  w a g e  

i n c l u d e  f r i n g e  b e n e f i t s  p a i d  a n d  r o o m  a n d  b o a r d  if s u p p l i e d .  

T h i s  r e m o v e s  t h e  r o o m  a n d  b o a r d  u n l e s s  it  is t a x a b l e  ( t rue o n l y  

w i t h  t o w n  j o b s  w h e r e  r o o m  a n d  b o a r d  n o t  s u p p l i e d  f o r  t h e  

c o n v e n i e n c e  o f  e m p l o y e r ) .  F r i n g e  b e n e f i t s  a r e  n o t  t a x a b l e  t o  

t h e  e m p l o y e e ,  i f  t h e y  a r e  p a i d  i n t o  a t r u s t ,  u n l e s s  t h e y  a r e  

a c t u a l l y  o r  c o n s t r u c t i v e l y  r e c e i v e d  b y  t h e  e m p l o y e e .  T h i s  

a m e n d m e n t  l e a v e s  o n l y  p e n s i o n  o r  p r o f i t  s h a r i n g  b e n e f i t s  f o r  

o l d e r  a n d  v e s t e d  e m p l o y e e s  t o  b e  c o n s i d e r e d  as p a r t  o f  a n  

e m p l o y e e ' s  i n c o m e .  T h i s  is a  c o m p r o m i s e  and, i n  t h e  v i e w  o f
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U n i f i e d  F a i r b a n k s ,  t h i s  is a n  a g r e e a b l e  r e d u c t i o n  i n  b e n e f i t s  

o f f s e t  a g a i n s t  a p o s s i b l e  r e d u c t i o n  b a s e d  o n  c o l l a t e r a l  b e n e f i t s  

r e c e i v e d  b y  t h e  e m p l o y e e .

R E C O M M E N D A T I O N

U n i f i e d  F a i r b a n k s  c o n s i d e r e d  a d o p t i o n  o f  t h i s  a m e n d m e n t  

i n  c o n s i d e r a t i o n  o f  d r o p p i n g  p o t e n t i a l  a d o p t i o n  o f  a n  o f f s e t  

a g a i n s t  c o l l a t e r a l  b e n e f i t s  rule. W e  t h e r e f o r e  r e c o m m e n d  its 

a d o p t i o n .

A C T I O N S  P R O P O S E D

I f  t h i s  a m e n d m e n t  is n o t  ado p t e d ,  f a i r n e s s  w o u l d  d e c r e e  

t h a t  w e  t h e n  c o n s i d e r  a n  a m e n d m e n t  t o  A S  2 3 . 3 0 . 2 2 5  p r o v i d i n g ,  

" W h e r e  a n  e m p l o y e e  r e c e i v e s  p e r i o d i c  d i s a b i l i t y  b e n e f i t s  u n d e r  

t h e  p r o v i s i o n s  o f  a p e n s i o n  p l a n ,  d i s a b i l i t y  o r  a c c i d e n t  

i n s u r a n c e  p l a n ,  f i n a n c e d  i n  w h o l e  o f  i n  p a r t  b y  t h e  e m p l o y e r ,  

t h e  a g g r e g a t e  b e n e f i t s  p a y a b l e  f o r  t e m p o r a r y  t o t a l  d i s a b i l i t y ,  

t e m p o r a r y  p a r t i a l  d i s a b i l i t y ,  p e r m a n e n t  p a r t i a l ,  a n d  p e r m a n e n t  

t o t a l  d i s a b i l i t y  s h a l l  b e  r e d u c e d  b y  a n  a m o u n t  e q u i v a l e n t  to 

s u c h  p o r t i o n  o f  t h e  e m p l o y e r  f i n a n c e  b e n e f i t s  p a i d  t o  a n  

e m p l o y e e  i n  e x c e s s  o f  t e m p o r a r y  o r  p e r m a n e n t  d i s a b i l i t y  b e n e f i t s  

c a l c u l a t e d  o n  t h e  e m p l o y e e s  s p e n d a b l e  w e e k l y  w a g e s / 1 

A R G U M E N T S  A N D  P R O B L E M  AREAS'

N o n - u n i o n  e m p l o y e r s  o n  D a v i s - B a c o n  j o b s  o f t e n  t a k e  t h e  

f r i n g e  b e n e f i t  s u m s  a n d  p l a c e  t h e m  in a  s e p a r a t e  a c c o u n t .  T h i s  

a c c o u n t  is t o  b e  u s e d  t o  p a y  f r i n g e  b e n e f i t s .  H o w e v e r ,  i f  an 

e m p l o y e e  d o e s  n o t  w o r k  l o n g  e n o u g h  t o  v e s t  a n y  i n t e r e s t  i n  t h o s e
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f r i n g e  b e n e f i t s  ( w h i c h  is t h e  r u l e  o n  c o n s t r u c t i o n  j o b s ) ,  t h e  

m o n e y  r e t u r n s  t o  t h e  e m p l o y e r .  S i n c e  t h e  c h a n c e  o f  v e s t i n g  is 

m i n i m a l  a n d  s i n c e  u n d e r  t h e s e  c i r c u m s t a n c e s  t h e s e  p a y m e n t s  are 

n o t  d e d u c t i b l e  t o  t h e  e m p l o y e r ,  t h e y  a r e  i n c l u d e d  i n  g r o s s  w a g e s  

p a i d  f o r  t h e  p u r p o s e  o f  c a l c u l a t i n g  w o r k e r s '  c o m p e n s a t i o n  

p r e m i u m s .  I f  p r e m i u m s  a r e  t o  b e  b a s e d  o n  t h e s e  s u m s ,  t h e r e  m a y  

b e  l a w s u i t s  w i t h  r e s p e c t  t o  t h e  w a y  t h e y  a r e  t o  b e  c o n s i d e r e d  in 

g r o s s  e a r n i n g s .  I t  i s  p r o b a b l e  t h a t  t h e  " v e s t e d "  r e q u i r e m e n t  

w i l l  s h o r t c u t  a n y  c o u r t  t e s t  h e r e .

X X X I I .  C O M P E N S A B L E  I N J U R I E S  N O T  T O  I N C L U D E  
" M E N T A L  INJURY- C A U S E D  B Y  M E N T A L  S T R E S S "

C O M M E N T S

T h e  s a m e  d e f e c t  o f  d e f i n i t i o n  is f o u n d  i n  t h i s  

r e f e r e n c e  t o  " m e n t a l  i n j u r y "  a s  is f o u n d  i n  S e c t i o n  XV. P l e a s e  

s e e  c o m m e n t s  o n  S e c t i o n  XV.

R E C O M M E N D A T I O N

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

A C T I O N S  P R O P O S E D

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

P l e a s e  s e e  c o m m e n t s  a t  S e c t i o n  XV.

X X X I I I .  M E D I C A L  S T A B I L I T Y  ( T E R M I N A T I N G  P A Y M E N T  O F  A L L  
T E M P O R A R Y  B E N E F I T S )  O C C U R S  W H E N  N O  O B J E C T I V E L Y  M E A S U R A B L E  

I M P R O V E M E N T  H A S  O C C U R R E D  T O  T H E  I N J U R E D  
E M P L O Y E E  I N  A N Y  4 5  D A Y  P E R I O D



C O M M E N T

T h i s  m a y  b e  r e b u t t e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e ,  

b u t  i t  d i v o r c e s  t h e  m e d i c a l  d e f i n i t i o n  o f  " m e d i c a l  s t a b i l i t y "  

( m e a n i n g  t h a t  t h e  p a t i e n t  is i m p r o v e d  as m u c h  as h e  o r  s h e  is 

r e a s o n a b l y  e x p e c t e d  t o  imp r o v e )  f r o m  t h e  m e a n i n g  o f  ̂ m edical

V\
s t a b i l i t y  f o r  w o r k e r s '  c o m p e n s a t i o n  p u r p o s e s .  B e c a u s e  o f  t h e  

b u r d e n  o f  p r o o f  a s s o c i a t e d  w i t h  it, t h i s  s h o u l d  g r e a t l y  i n c r e a s e  

t h e  n u m b e r  o f  h e a r i n g s  b e f o r e  t h e  Board.

R E C O M M E N D A T I O N

T h i s  h a s  b e e n  e a r l i e r  d i s c u s s e d  i n  S e c t i o n s  X X I V  a n d

X X V I .  U n i f i e d  F a i r b a n k s  a g r e e s  t h a t  t e m p o r a r y  b e n e f i t s  s h o u l d  

b e  t e r m i n a t e d  a n d  p e r m a n e n t  b e n e f i t s  (if a p p l i c a b l e )  s h o u l d  b e  

s t a r t e d  i m m e d i a t e l y  u p o n  m e d i c a l  s t a b i l i t y  a s  t h a t  t .p rm . i s  

b y  t h e  m e d i c a l  p r o f e s s i o n . W e  h o p e  t h e  W C C A  w i l l  a g r e e  t o  a n  

a m e n d m e n t  b r i n g i n g  t h e i r  d e f i n i t i o n  m o r e  i n  l i n e  w i t h  t h a t  of 

t h e  m e d i c a l  p r o f e s s i o n .

A C T I O N S  P R O P O S E D

T r y  t o  r e d e f i n e  " m e d i c a l  s t a b i l i t y "  m o r e  t o w a r d  t h a t  

t i m e  w h e n  a n  i n j u r e d  p e r s o n  f i r s t  r e a c h e s  a  c o n d i t i o n  i n  w h i c h  

w h a t e v e r  d i s a b i l i t y  h a s  b e e n  c a u s e d  b y  t h e  c o m p e n s a b l e  i n j u r y  is 

n o t  l i k e l y  t o  b e c o m e  m e a s u r a b l y  l e s s  in  t h e  n e a r  future. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S

D o c t o r s  w i l l  p r o b a b l y  c o n t i n u e  t o  a p p l y  t h e i r  

d e f i n i t i o n  o f  m e d i c a l  s t a b i l i t y  a n d  w i l l  t a k e  w h a t e v e r  r e p o r t i n g  

s t e p s  a r e  n e c e s s a r y  t o  c i r c u m v e n t  t h e  i m p o s i t i o n  o f  t h e  "45 d a y  

r u l e " .
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X X X I V .  R E P E A L  O F  T H E  C U R R E N T  M E T H O D  O F  D E T E R M I N A T I O N  
O F  W A G E  E A R N I N G  C A P A C I T Y

C O M M E N T S

A  n e c e s s a r y  p a r t  o f  t h e  n e w  m e t h o d  o f  d e t e r m i n a t i o n

p r o p o s e d .

R E C O M M E N D A T I O N

W e  c o n c u r  w i t h  W C C A  p r o v i d i n g ,  o f  c o u r s e ,  t h e  n e w  

s e c t i o n s  a r e  a d o p t e d .

A C T I O N S  P R O P O S E D

A d o p t i o n  as p a r t  o f  t h e  o v e r a l l  p a c k a g e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

N o n e  n o t  m e n t i o n e d '  i n  t h e  s e c t i o n  a m e n d i n g  t h e  n e w  

m e t h o d  o f  d e t e r m i n a t i o n  o f  w a g e  e a r n i n g  c a p a c i t y .

X X X V .  R E P O R T I N G  D U R I N G  T R A N S I T I O N

C O M M E N T S

T h i s  s e c t i o n  is o n l y  n e e d e d  if w e  g o  t o  t h e  a n n u a l  

r e p o r t i n g  f o r m a t  i n  o r d e r  t o  p e r m i t  t h e  S t a t e  t o  a c c u m u l a t e  

e a s i l y  a c c e s s i b l e  f i g u r e s .

R E C O M M E N D A T I O N

T o  b e  a d o p t e d ,  i f  w e  a d o p t  t h e  a n n u a l  r e p o r t i n g

a p p r o a c h .

A C T I O N S  P R O P O S E D  

Same.
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A R G U M E N T S  A N D  P R O B L E M  A R E A S

A l l  o u t l i n e d  i n  t h e  d i s c u s s i o n  o f  c o m p a r a t i v e  w i s d o m  o f  

a p p r o a c h e s  t o  o b t a i n i n g  s t a t i s t i c s  d i s c u s s e d  above.

X X X V I .  E F F E C T I V E  D A T E

C O M M E N T S

A  g o o d  c h o i c e .

R E C O M M E N D A T I O N S

A  P R  c a m p a i g n  w i t h  r e c o m p i l a t i o n  o f  b o o k l e t s  a v a i l a b l e  

i n c l u d i n g  t h e  c o p i e s  o f  t h e  a p p l i c a b l e  c o d e  a n d  r e g u l a t i o n  

s e c t i o n s .

A C T I O N S  P R O P O S E D

A  g o o d  d a t e  t o  s t a r t .  B e  s u r e  t o  u s e  l o t s  o f  P R  a n d  

r e c o m p i l e  a l l  p u b l i c a t i o n s , i n c l u d i n g  t h e  g r a y  book.

A R G U M E N T S  A N D  P R O B L E M  A R E A S  

N o n e .

X X X V I I .  O B S E R V A T I O N S  W I T H  R E S P E C T  T O  T H E  R A T E  
M A K I N G  A S  P E R F O R M E D  B Y  J O H N  G E O R G E  A N D  H I S  S U B O R D I N A T E S

C O M M E N T S

N C C I  is  a n  i n s u r a n c e  l o b b y i n g  o r g a n i z a t i o n .  I t  is 

h i r e d  b y  a t o t a l  o f  t w e n t y  s t a t e s  t o  s u p p l y  t h e i r  i n s u r a n c e  

c o m m i s s i o n ^ d a t a  n e c e s s a r y  f o r  r a t e  m a k i n g .  A l a s k a  u s e s  t h e m  in  

t h e  w o r k e r s ' s  c o m p e n s a t i o n  f i e l d  a n d  p a y s  t h e m  f o r  t h e i r  

s e r v i c e s .  A l a s k a  d o e s  n o t  c h e c k  t h e i r  f i g u r e s .  T h e y  d o  n o t  

g i v e  b r e a k d o w n s  o f  f i g u r e s  t o  A l a s k a  ( a c c o r d i n g  t o  Mr. George)



s o  t h a t  e s s e n t i a l l y ,  t h e y  p r o v i d e  t h e  S t a t e  w i t h  t w o  o r  th r e e '  

c h o i c e s  o f  r a t e s  a n d  a s u m m a r y  o f  p r o b a b l e  e f f e c t s  o f  e a c h  of 

t h o s e  c h o i c e s .  A l a s k a  t h e n  s e l e c t s  one. E v e n  t h o u g h  t h e  S t a t e  

is a w a r e  t h a t  d i s a b i l i t y  p a y m e n t s  a r e  b e i n g  m a de, t h e y  d o  n o t  

k n o w  a n y  s o r t  o f  a n  a v e r a g e  r a te. O u r  s u r v e y  i n d i c a t e d  t h a t  

$ 5 6 0 . 8 2  w a s  t h e  a v e r a g e  w o r k e r s *  c o m p  d i s a b i l i t y  p a y m e n t  f o r  

t h o s e  c a s e s  t h a t  h a v e  g o n e  i n t o  c o n t e s t  in s o m e  m a n n e r .  T h e  

S e c o n d  I n j u r y  F u n d  s t a t i s t i c s  s h o w  a  q u a n t u m  l e a p  in 19 8 5  a n d  

1 9 86; s e v e r a l  h u n d r e d  p e r c e n t  e a c h  time. T h i s  r e p r e s e n t s  a 

m a s s i v e  i n c r e a s e  i n  p a y o u t  f o r  d i s a b i l i t y .  T h e  r e a s o n  f o r  t h i s  

is n o t  e x p l a i n e d ,  n o r  a p p a r e n t l y  h a s  it b e e n  i n q u i r e d  into. 

P r e m i u m  r a t e s  a r e  c u r r e n t l y  b a s e d  u p o n  a g r o s s  p a y r o l l ^  

( f i g u r i n g  t h a t  a n y t h i n g  is t a x a b l e  t o  a n  e m p l o y e e  r e p r e s e n t s  

i n c r e a s e d  r i s k  t o  t h e  c a r r i e r  a n d  h e n c e ,  j u s t i f i e s  p a y m e n t ^ .

M a n y  s t a t e s  u s e  t h i s  s y s t e m  r a t h e r  t h a n  t h e  " h o u r s  w o r k e d "  

s y s tem. T h e  s t a t e s  w e  h a v e  c o n t a c t e d ,  h o w e v e r ,  a r e  k e e n l y  a w a r e  

o f  p e r c e n t a g e s  o f  p r e m i u m  dol l a r / j p e r c e n t a g e s  o f  b e n e f i t s  p a i d  

f o r  e a c h  o f  t h e  a r e a s  o f  p a y m e n t .  N e i t h e r  t h e  w o r k e r s *  

c o m p e n s a t i o n  f o l k s  n o r  t h e  i n s u r a n c e  d i v i s i o n  f o l k s  h a v e  b e e n  

a b l e  t o  p r o d u c e  a n y  k i n d r e d  s t a t i s t i c s  f o r  A l a s k a ^ n o r  d o  t h e y  

s e e m  t o  b e  a w a r e  o f  a n y  w a y  o f  c o m b i n i n g  t h e  r e p o r t s  w h i c h  t h e y  

r e c e i v e  g e t t i n g  f o r t h  t h e s e  s t a t i s t i c s J s o  as t o  g i v e  s t a t i s t i c s  

o n  a n y  m e a n i n g f u l  o r  s t a t e w i d e  b a s i s .

R E C O M M E N D A T I O N

W e  r e c o m m e n d  o b t a i n i n g  t h e  b r e a k d o w n  of  t h e  r e a s o n i n g
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f o r  p r e m i u m  r a t e s  b e f o r e  t h e y  a r e  a d o p t e d .  W e  r e c o m m e n d  t h a t  

t h e  D e p a r t m e n t  h a v e  a p e r s o n  w h o s e  d u t i e s  i n c l u d e  m a i n t a i n i n g  

t h e s e  s t a t i s t i c s  a n d  w e  fe e l  t h a t  t h e  i n s u r a n c e  d i v i s i o n  s h o u l d  

h a v e  a  s i m i l a r  p e r s o n .  W e  r e c o m m e n d  a t  l e a s t  v e r i f y i n g  N C C I  

r e p r e s e n t a t i o n .  W e  r e c o m m e n d  a u d i t s  o f  c a r r i e r s  a n d  a n y  

s t a t i s t i c s  s u p p l i e d  N C C I  o r  c a r r i e r s .  W e  recommend, t h a t  t h e  

I n s u r a n c e  C o m m i s s i o n e r  a c k n o w l e d g e  t h a t  A l a s k a  h a s  a  b o o m  and 

b u s t  e c o n o m y  a n d  c h a n g e  its c r i t e r i a  f o r  s e t t i n g  p r e m i u m s  to 

r e f l e c t  t h e  f a c t  t h a t  p r o f i t s  a r e  m a d e  in t h e  b o o m  t i m e  a n d  n o  

p r o f i t s  a r e  m a d e  i n  t h e  b u s t  time. G e n e r a l l y ,  w e  f e e l  t h a t  w e  

f e e l  s h o u l d  p a t t e r n  o u r s e l v e s  a f t e r  t h e  m o r e  s u c c e s s f u l  states. 

A C T I O N S  P R O P O S E D

T h i s  w i l l  r e q u i r e  e x t e n s i v e  o v e r h a l l  o f  t h e  o n g o i n g  

p r o c e d u r e s  a n d  h e n c e ,  w e  r e c o m m e n d  ̂ and w e  a r e  w i l l i n g  t o  

p a r t i c i p a t e  i n ) a  t a s k  f o r c e  o r  s t u d y  g r o u p  ill t h i s  area.

A l a s k a  s i m p l y  d o e s  n o t  h a v e  a  g r i p  o n  t h e  r a t e  m a k i n g  p r o c e s s  as 

d o  o t h e r  s t a t e s .  W e  f e e l  t h a t  it  m u s t  g e t  s u c h  a grip. T h i s  

w i l l  r e q u i r e  l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  a n d  e x e c u t i v e  c hanges. 

A R G U M E N T S  A N D  P R O B L E M  A R E A S  •

T h e s e  w i l l  d e p e n d  u p o n  t h e  c o u r s e  t a k e n .  I n  a l l  

p r o b a b i l i t y ,  t h e r e  w i l l  b e  r e s i s t a n c e  t o  a n y  c h a nge.

X X X V I I I .  P R E M I U M  P A Y I N G  C R I T E R I A

C O M M E N T S

G e n e r a l l y  s p e a k i n g ,  o l d e r  a c c i d e n t - f r e e  e m p l o y e e s  a r e
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p a i d  m o r e  t h a n  b e g i n n e r s .  P r e m i u m  r a t e s  a r e  s t r u c t u r e d  s o  t h a t

t h e  c o s t  o f  i n s u r i n g  t h e  o l d e r  a c c i d e n t - f r e e  p e r s o n ( w h o  is p a i d

m o r e ) a r e  h i g h e r  t h a n  t h o s e  f o r  t h e  n e o p h y t e  e m p l o y e e .  T h i s  is

u p s i d e d o w n .  G o r d o n  D e P u e  f e e l s  s t r o n g l y  t h a t  i n s u r a n c e

c o m p a n i e s  w i l l  n o t  w a n t  t o  c h a n g e ^ b e c a u s e  n e i t h e r  they, n o r

e m p l o y e r ^  h a v e  a n y  i d e a  h o w  m a n y  h o u r s  a p e r s o n  w o r k s ,  b u t  t h e y

a r e  a l l  a c u t e l y  a w a r e  o f  t h e  t a x a b l e  g r o s s  p a i d  t o  t h a t  p e r s o n .

g 6 S F = ^ ^ a a s e = = e ^JJj,iiL&J.hi.1 $  f o r m u l a  c o m b i n i n g

t h e  c a t e g o r y  i n  w h i c h  a n  e m p l o y e e  w o r k s  a n d  t h e  h o u r s  t h a t  t h e y

w o r k  s h o u l d  b e  e x p l o r e d  a s  a m o r e  f a i r  p r e m i u m  base.

A d d i t i o n a l l y ,  a t t a c h e d  t o  t h i s  l e t t e r  is a n  a r t i c l e  e n t i t l e d

" E v e r y t h i n g  Y o u  W a n t e d  t o  K n o w  A b o u t  t h e  C A L  S M A C N A  W o r k e r s

C o m p e n s a t i o n  C a p t i v e ,  B u t  W e r e  A f r a i d  t o  A s k " .  T h e  e x p e r i e n c e

m o d i f i c a t i o n  d e s c r i b e d  t h e r e i n  is m i s s i n g  i n  m o r e  t h a n  95% of

t h e  p r e m i u m  r a t e  s e t t i n g  i n  A l a s k a .  A d d i t i o n a l l y ,  t h e  q u e s t i o n

o f  w h e t h e r  f r i n g e  b e n e f i t s ( g a i d ^  b y  s e t t i n g  a s i d e  in a  s e p a r a t e  g c c o ' f v Z T ’

a n d  w h i c h  a r e  n o t  l i k e l y  t o  b e  p a i d  t o  t h e  i n d i v i d u a l  e m p l o y e e )

pA-»-£T" fa «- a fc£ c {r*S S  ftcT * 
s h o u l d  b e  c o n s i d e r e d  a s  w a g e s  p a i d  u n d e r  t h e  p r e s e n t  systenft W e

a l s o  f e e l  t h a t  S t a t e  o r  c a p t i v e  c o v e r a g e ,  s u c h  a s  m e n t i o n e d  in

t h e  a t t a c h e d  a r t i c l e  o r  a s  f o u n d  i n  t h e  S t a t e  o f  A r i z o n a ,  s h o u l d

b e  c o n s i d e r e d .  C o l o r a d o  a n d  M o n t a n a  a p p e a r  t o  b e  b a d  e x a m p l e s .

R E C O M M E N D A T I O N

T h e  p r o b l e m s  i n  t h i s  a r e a  a r e  h u r t i n g  e m p l o y e r s  b a d l y

a n d  h u r t i n g  t h e m  now. A  s t u d y  o f  t h i s  a r e a  s h o u l d  n o t  b e
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p o s t p o n e d  u n t i l  s o m e  f u t u r e  i n d e f i n i t e  date, b u t  s h o u l d  b e g i n  

f o r t h w i t h .

A C T I O N S  P R O P O S E D

B e g i n  t h e  s t u d y  now. T h i n k  o f  i n c l u d i n g  s e v e r a l  

c a r r i e r s  i n  t h e  i n f o r m a t i o n  g a t h e r i n g  d i s c u s s i o n  a n d  p l a n n i n g  

g r o u p s .  I f  y o u  w a n t  p u b l i c  p a r t i c i p a t i o n ,  U n i f i e d  F a i r b a n k s  

w i l l  b e  g l a d  t o  p r o v i d e  some.

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  a l w a y s  b e  a r e a c t i o n  t o  c h a n g e .  I n  t h i s  

area, e m p l o y e r s  w i t h  b a d  s a f e t y  r e c o r d s  a n d  a h i s t o r y  o f  

e x p e n s i v e  c o m p e n s a t i o n  i n j u r i e s  m a y  w e l l  h a v e  t h e i r  p r e m i u m s  

i n c r e a s e d  a n d  t h e y  s h o u l d  b e  e x p e c t e d  t o  c o m p l a i n .

XXXIX.- A T T O R N E Y ' S  F E E S

C O M M E N T S

Attorney£ ^-£ees- r e p r e s e n t i n g  e m p l o y e r s  a n d  c a r r i e r s  a r e  

n o r m a l l y  c o m p e n s a t e d  o n  a n  h o u r l y  b a s i s .  Thei<jr e c o n o m i c  

i n c e n t i v e  i s  t h e r e f o r e  t o  s p e n d  t h e  m a x i m u m  a m o u n t  o f  t i m e  w h i c h  

t h e i r  r e l a t i o n s h i p  w i t h  t h e  c a r r i e r  o r  e m p l o y e r  w i l l  s t a n d ^ o n  

e a c h  c a s e .  A t t o r n e y s  f o r  c l a i m a n t  a r e  c o m p e n s a t e d  a t  1 0 %  (plus 

$ 1 5 0 . 0 0 )  o f  t h e  a m o u n t  r e c o v e r e d  f o r  c l i e n t ,  b u t  o n l y  i f  t h a t  

a m o u n t  h a s  b e e n  c o n t r o v e r t e d  a n d  f o u g h t  out. I n  o t h e r  wo r d s ,  

s e t t l e m e n t s  r a r e l y  c a r r y  a t t o r n e y ' s  fees. T h e r e  a r e  t w o  

p r o b l e m s  i n  t h i s  a r e a .  T h e  f i r s t  is t h a t  b o t h  s e t s  o f  

a t t o r n e y ' s  f e e s  a r e  e x p e n s e s  w h i c h  a r e  u l t i m a t e l y  r e f l e c t e d  i n
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higher premium rates. I n  this area, v;e are y i e l d i n g  to WCCA who 

half A d v i s e d  t h a t  t h e  W C C A  w i l l  b r o o k  n o  i n t e r f e r e n c e  w h a t s o e v e r  

i n  t h e  w a y  t h a t  e m p l o y e r s  o r  c a r r i e r s  isas&SSJKza- c o m p e n s a t e  

t h e i r  a t t o r n e y s ,  a n d  t h e r e f o r e ,  t h e  a t t o r n e y ' s  f e e  c o s t s  s h o u l d  

n o t  b e  a p p r o a c h e d .  I n  t h e  s e c o n d  area, t h e r e  is t h e  q u e s t i o n  of  

e q u a l i t y  of  t r e a t m e n t .  T h e  c l a i m a n t ' s  l a w y e r  h a s  a n  i n c e n t i v e  

t o  s e t t l e  as q u i c k l y  a s  p o s s i b l e ,  b u t  f o r  a s  m u c h  as p o s s i b l e .  

T h e  c a r r i e r  o r  e m p l o y e r ' s  a t t o r n e y  h a s  a n  i n c e n t i v e  t o  g o  as 

d e e p l y  i n t o  t h e  c a s e  £and d i s c o v e r y  p r o c e e d i n g s  s u r r o u n d i n g ^ i t ^ a s  

c a n  b e  j u s t i f i e d .  T h i s  is t h e  r e a s o n  t h a t  a l m o s t  e v e r y  a t t o r n e y  

in t h e  s t a t e  w o u l d  l o v e  t o  d e f e n d  w o r k e r s '  c o m p e n s a t i o n  c l a i m s  

a n d  m o s t  of  t h e  b i g  a n d  p r o f i t a b l e  f i r m s  d o  so, w h i l e  o n l y  a 

v e r y  s m a l l  p e r c e n t a g e  o f  a t t o r n e y s  i n  t h e  s t a t e  w i l l  t a k e  

c l a i m a n t ' s  c a s e s .  C l a i m a n t s  h a v e  a v e r y  h a r d  t i m e  g e t t i n g  

r e p r e s e n t a t i o n  b e c a u s e  o n l y  a l a w  o f f i c e  s e t  u p  t o  d i v e r t  m o s t  

o f  t h e  w o r k  t o  p a r a l e g a l s  c a n  a f f o r d  to  t a k e  t h e  c a s e s  w i t h o u t  

l o s i n g  m o n e y .  I n  o r d e r  t o  e f f e c t  j u s t i c e ,  r e p r e s e n t a t i v e s  on  

e a c h  s i d e  s h o u l d  b e  r e a s o n a b l y  e q u a l l y  m o t i v a t e d ,  a n d  c l o s e  to 

e q u a l l y  p a i d .  If  t h e r e  a r e  t o  b e  n o  l i m i t a t i o n s  o n  c o u n s e l  f e e s  

o n  o n e  side, t h e n  p e r h a p s  t h e  o t h e r  s i d e  s h o u l d  b e  p a i d  a 

p e r c e n t a g e  o f  w h a t  t h e  h o u r l y  c o m p e n s a t e d  c o u n s e l  g e t s .

C u r r e n t l y ,  c l a i m a n t ' s  c o u n s e l  r e c e i v e s  n o t h i n g  u n l e s s  t h e y  w i n  

w h i c h  a l s o  d i s c o u r a g e s  a t t o r n e y s  f r o m  r e p r e s e n t i n g  w o r k e r s '  

c o m p e n s a t i o n  c l a i m a n t s .  A  h a l f  d o z e n  f o r m u l a s  h a v e  b e e n  

s u g g e s t e d ,  b u t  n o n e  o f  t h e m  s t a n d  t h e  t e s t  o f  a r g u m e n t  if  w e
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a c c e p t  t h e  g i v e n £ t h a t  e m p l o y e r s  a n d  c a r r i e r s  w i l l  b r o o k  no 

i n t e r f e r e n c e  i n  w h a t  t h e y  p a y  t h e i r  c o u n s e l) .

R E C O M M E N D A T I O N S

W e  t h e r e f o r e  r e c o m m e n d  s t u d y  b y  t h e  l e g i s l a t i v e  t a s k  

f o r c e  p r o p o s e d  later^ o n  w i t h  t h e  c o o p e r a t i o n  o f  t h e  A l a s k a  B a r  

A s s o c i a t i o n .

A C T I O N S  P R O P O S E D

A s  s t a t e d  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

M e d i c a l  c o s t s  a r e  c u r r e n t l y  o u t  o f  c o n t r o l  in t h e  

c o m p e n s a t i o n  area. P r e s u m p t i v e l y ,  a t t o r n e y s  w o u l d  l i k e  t o  h a v e  

a t t o r n e y ' s  f e e s  in  t h a t  s a m e  c a t e g o r y .  T h e r e  w i l l  t h e n  p r o b a b l y  

b e  l o t s  o f  a r g u m e n t s  i n  c o m m i t t e e ,  etc., a n d  t h e r e  m a y  

u l t i m a t e l y  b e  a  t e s t  c a s e  a s  t o  w h e t h e r  t h e  f o r m u l a  s e l e c t e d  is 

fair.

XL. U S I N G  E I T H E R  S T A T E  C O V E R A G E  O R  
A  C A P T I V E  C A R R I E R  F O R  C O V E R A G E

C O M M E N T S

A s  m e n t i o n e d  a b o v e ,  A l a s k a  h a s  a b o o m  a n d  b u s t  

e c o n o m y .  E i t h e r  S t a t e  c o v e r a g e  o r  a c a p t i v e  c a r r i e r  c a n  be  

e x p e c t e d  t o  l e v e l  o u t  t h e  c o m p e n s a t i o n  p r e m i u m s  m a k i n g  p r o f i t  in 

b o o m  t i m e s  a n d  s u f f e r i n g  a l o s s  i n  b u s t  ti m e s .  F o r  t h e  

s t a b i l i t y  o f  o u r  e c o n o m y ,  t h i s  is p r o b a b l y  e s s e n t i a l .  A n  

a l t e r n a t i v e  w o u l d  b e  t o  a c t u a l l y  u s e  t h e  a u t h o r i t y  o f  J o h n  

G e o r g e  t o  s e t  r a t e s  t h a t  w o u l d  b e  f a i r  t o  e m p l o y e r s .  W h e t h e r
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this is possible is an o p e n  question.

R E C O M M E N D A T I O N

T h i s  s h o u l d  b e  s t u d i e d  a s  it m a y  t u r n  o u t  t o  b e  t h e

o n l y  s o l u t i o n  t o  l e v e l  f a i r  r a t e s .

A C T I O N S  P R O P O S E D

A  t a s k  f o r c e  in  t h i s  a r e a  is n e e d e d .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

O n  t h e  o n e  h a n d ,  c a r r i e r s  c o m p l a i n  t h a t  t h e y  a r e  n o t

m a k i n g  m o n e y .  I t  is t o  b e  e x p e c t e d ,  h o w e v e r ,  t h a t  i f  t h e y  are

l i k e l y  t o  b e  s u p p l a n t e d  b y  a c a p t i v e  c a r r i e r  o r  t h e  St a t e ,  t h e y

w i l l  v i g o r o u s l y  o p p o s e ^ t h i s  b e c a u s e ,  i n  fact, a c o n s i d e r a b l eu>Vttc£v p
p r o f i t  is b e i n g  made^tfesrt w o u l d  b e  l o s t  t o  t h e  " c o m p e t i t i o n "  of 

t h e  S t a t e  o r  t h e  c a p t i v e  c a r r i e r .

X L I . A D M I N I S T R A T I V E  M A T T E R S

C O M M E N T S

W e  l a c k  a n  e a s y  m a n n e r  f o r  a n  e m p l o y e r  t o  c h e c k  o n  

p r i o r  i n j u r i e s  h a v i n g  o c c u r r e d  t o  h i s  e m p l o y e e s .  W e  h a v e  f o u n d  

t h a t  t h e  r e p o r t s  r e c e i v e d  o n  e a c h  i n d i v i d u a l  c a s e ( f r o m  i n s u r a n c e  

carri e r s )  a r e  n o t  c o m b i n e d ,  iar anyrmianps r— »e--fefa33l 'Hhe s t a t i s t i c s  

a r e  v a l u e l e s s  b e c a u s e  t h e y  a r e  n o t  c u m u l a t e d .  T h e r e  is a l o n g  

p e r i o d  o f  t i m e  b e t w e e n  t h e  r e q u e s t  f o r  a h e a r i n g , a n d  a h e a r i n g ,  

b o t h  b e f o r e  t h e  B o a r d , a n d  m o s t  e s p e c i a l l y  b e f o r e  t h e  

r e h a b i l i t a t i o n  o f f i c e r .  T h e r e f o r e ,  a d d i t i o n a l  s t a f f i n g  is 

n e e d e d .  T h e  g r e y  b o o k  w h i c h  c o n t a i n s  t h e  s t a t u t e s  a n d
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r e g u l a t i o n s  w i t h  r e s p e c t  t o  w o r k e r s '  c o m p e n s a t i o n  is so o u t d a t e d  

as t o  b e  u s e l e s s .  T h e r e  a r e  n o  r e g u l a t i o n s  p r o v i d i n g  f o r  a u d i t s  

f o r  c a r r i e r s .  A t  t h i s  p o i n t ,  t h e r e  is n o  s u p p o r t  w i t h i n  t h e  

d e p a r t m e n t  a s s i g n e d  t o  w o r k  w i t h  l o s s  c o n t r o l  p r o g r a m s  w h i c h  a r e  

b a d l y  n e e d e d .

R E C O M M E N D A T I O N

T h e  e x t r a  p e r s o n n e l  s h o u l d  b e  a d d e d  t o  t h e  D e p a r t m e n t  

t o  p r o v i d e :  a) a  l a s t  n a m e  i n d e x  o f  w o r k e r s '  c o m p e n s a t i o n

f i l i n g s  f o r  a v a i l a b i l i t y  t o  e m p l o y e r ;  b) m o r e  B o a r d  m e m b e r s  a n d

m o r e  r e h a b i l i t a t i o n  o f f i c e r s  i n  o r d e r  t h a t  t h e  h e a r i n g  c a l e n d a r  

n o t  b e  o v e r  o n e  m o n t h  a f t e r  t h e  r e q u e s t  f o r  h e a r i n g  i n  e i t h e r  o f  

t h e s e  c a t e g o r i e s ;  c) r e g u l a t i o n s  c a n  b e  s e t  u p  f o r  a d o p t i o n  

p r o v i d i n g  f o r  a u d i t s  o f  c a r r i e r s  t o  v e r i f y  t h e  i n f o r m a t i o n  w h i c h  

is s u b m i t t e d ;  d) t h e  i n f o r m a t i o n  r e c e i v e d  f r o m  c a r r i e r s  s h o u l d  

b e  p u t  i n t o  a c o m p u t e r  so  t h a t  i n f o r m a t i o n  w o u l d  b e  c o n t i n u o u s l y  

a v a i l a b l e ^ s u c h  as, f o r  1987, w h a t  p e r c e n t  o f  p r e m i u m  d o l l a r s  

w e n t  t o  p a y  m e d i c a l  costs?) T h e r e  a r e  m a n y  o f  t h e s e  t y p e  of

q u e s t i o n s  t h a t  s h o u l d  b e  a n s w e r e d  in o r d e r  t o  b e  a t  all

e f f e c t i v e ;  and, e) t h e  g r e y  b o o k  s h o u l d  b e  r e i s s u e d  u p - t o - d a t e  

s o  a s  t o  m a k e  i t  u s e f u l .

P R O P O S E D  A C T I O N

B u d g e t s  s h o u l d  b e  i n c r e a s e d  a n d  p e r s o n n e l  a s s i g n e d  as 

e x p l a i n e d  a b o v e .  O n  t h e  c o m p i l a t i o n  o f  s t a t i s t i c s  m a t t e r ,  

c o o p e r a t i o n  s h o u l d  b e  w o r k e d  o u t  w i t h  t h e  I n s u r a n c e  

C o m m i s s i o n e r .



A R G U M E N T S  AND PROBLEM AREAS

T h e r e  w i l l  b e  a s l i g h t  i n c r e a s e  in  c o s t  i n  r u n n i n g  t h e  

D e p a r t m e n t .  T h i s ,  o f  c o u r s e ,  w i l l  b e  o f f s e t  b y  t h e  f a c t  t h a t  

i n f o r m a t i o n  a n d  s e r v i c e s  w i l l  b e  a v a i l a b l e .

X L I I . E X E C U T I V E  D E P A R T M E N T  P R I O R I T I E S

C O M M E N T S

TVve A t t o r n e y  G e n e r a l ' s  O f f i c e  d o e s  n o t  a l l o c a t e  m o n e y  t o  

p r o s e c u t e  w o r k e r s '  c o m p e n s a t i o n  fraud. T h e  b u d g e t  w i l l  r e q u i r e  

a d j u s t m e n t  u p w a r d  t o  p r o v i d e  f o r  t h e  n e e d s  s e t  f o r t h  a b o v e .  T h e  

I n s u r a n c e  D e p a r t m e n t  w i l l  n e e d  t o  b e  r e g u l a t e d  i n  o r d e r  t o  h a v e  

t h e m  a c c u m u l a t e  s t a t i s t i c s  u p o n  w h i c h  t h e y  b a s e  t h e i r  r a t e  

s e t t i n g , a n d  t h i s  m a y  r e q u i r e  c o s t  i n c r e a s e .  T h e  A t t o r n e y  

G e n e r a l ' s  O f f i c e  s h o u l d  p r o s e c u t e  e m p l o y e r s  w h o  a r e  o p e r a t i n g  

w i t h o u t  i n s u r a n c e  o r  w i t h  o u t - o f - s t a t e  i n s u r a n c e  t h a t  a c t u a l l y  

h a s  l i t t l e ,  i f  any, v a l u e  f o r  A l a s k a n  w o r k e r s .  T h e  I n s u r a n c e  

D e p a r t m e n t  s h o u l d  p e r f o r m  a u d i t s  o f  t h e  c a r r i e r s ^ i n  o r d e r  t o  

f i n d  o u t  w h e t h e r  i n f o r m a t i o n  t h e y  p r o v i d e  t o  u s  (but is

j u s t  l e f t  i n  f i l e  d r a w e r s  a t  t h i s  time) is r e l i a b l e *  aead hr 

c e r t i f i c a t e  s h o w i n g  t h a t  w o r k e r s '  c o m p e n s a t i o n  is in e f f e c t  

s h o u l d  b e  d e s i g n e d  s o  t h a t  it  s p e c i f i e s  w h e r e  A l a s k a n  w o r k e r s  

a r e  w o r k i n g ,  w h a t  c a r r i e r  i s  c o v e r i n g  them, a n d  t h a t  t h e y  a r e  

g i v e n  c o v e r a g e  a t  A l a s k a  r a t e s  s o  a s  t o  b e  v a l i d  i n  A l a s k a .

T h e s e  c e r t i f i c a t e s  s h o u l d  b e  f o r  f i l i n g  o n  e a c h  L i t t l e  

D a v i s - B a c o n  j o b ^ w i t h  l o c a l  g o v e r n m e n t  b o d i e s  t h a t  r e q u e s t  it^_



w i t h  t h e  D e p a r t m e n t  o f  I n s u r a n c e ,  w i t h  t h e  D e p a r t m e n t  of  

W o r k e r s 1 C o m p e n s a t i o n  ;a n d  a n y w h e r e  e l s e  t h o u g h t  appropriate^, in 

o r d e r  t o  g i v e  m e a n i n g  t o  t h e  r e q u i r e m e n t  o f  h a v i n g  w o r k e r s '  

c o m p e n s a t i o n  c o v e r a g e .

R E C O M M E N D A T I O N

E a c h  o f  t h e  a b o v e  p r o b l e m s  b e  a d d r e s s e d  a n d  r e s o l v e d  a t  

t h e  e a r l i e s t  p o s s i b l e  t i me.

A C T I O N S  P R O P O S E D

S e e  a b o v e .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e r e  w i l l  b e  " e m p i r e "  p r o b l e m s  a n y t i m e  s o m e  o f  t h e s e  

a d j u s t m e n t s  a r e  m a d e .  T h e  v a l u e  o f  t h e  a d j u s t m e n t s  m a k e s  i t  a l l  

s e e m  w o r t h w h i l e .

X L I I I .  S P E C I A L  R E C O M M E N D A T I O N  F O R  T H E  S E C O N D  I N J U R Y  F U N D  

C O M M E N T S

T h e  104 w e e k  t i m e  r e q u i r e d  t o  b r i n g  t h e  S e c o n d  I n j u r y  

F u n d  i n t o  p l a y  is t o t a l l y  d e s t r o y i n g  t h e  f u n c t i o n  o f  t h e  fund. 

T h e  " w r i t t e n  r e c o r d s  r e q u i r e m e n t "  k e e p s  m a n y  l e g i t i m a t e  s e c o n d  

i n j u r y  c a s e s  f r o m  b e i n g  c o m p e n s a t e d  o u t  o f  t h e  f u n d * a n d  l u m p  s u m  

s e t t l e m e n t s  a r e  d i s c o u r a g e d  b y  t h e  f u n d  r e i m b u r s i n g  t h e  c a r r i e r s  

o n  a n  i n s t a l l m e n t  b a s i s ^  r a t h e r  t h a n  b y  l u m p  sum.

R E C O M M E N D A T I O N S

W e  r e c o m m e n d  t h a t  e a c h  o f  t h e  a b o v e  p r o b l e m s  b e  

addi 'ssed b y  l e g i s l a t i o n .
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A C T I O N S  P R O P O S E D  „
T t rj- i

A d o p t i o n  o f  a m e n d m e n t s A a s  f o l l o w s :

(a) I f  a n  e m p l o y e e  w h o  h a s  a p e r m a n e n t  i m p a i r m e n t  f r o m  a n y  

c a u s e  o r  o r i g i n  i n c u r s  a s u b s e q u e n t  d i s a b i l i t y  b y  i n j u r y  a r i s i n g  

o u t  o f  a n d  in  t h e  c o u r s e  o f  h i s  e m p l o y m e n t  r e s u l t i n g  in 

c o m p e n s a t i o n  l i a b i l i t y  f o r  d i s a b i l i t y  t h a t  is s u b s t a n t i a l l y  

g r e a t e r  b y  r e a s o n  o f  t h e  c o m b i n e d  e f f e c t s  o f  t h e  p r e e x i s t i n g  

i m p a i r m e n t  a n d  s u b s e q u e n t  i n j u r y  o r  b y  r e a s o n  o f  t h e  a g g r a v a t i o n  

o f  t h e  p r e e x i s t i n g  i m p a i r m e n t  t h a n  t h a t  w h i c h  w o u l d  h a v e  

r e s u l t e d  f r o m  t h e  s u b s e q u e n t  i n j u r y  a l o n e ,  t h e  e m p l o y e r  o r  h i s  

i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f o r  t h e  s e c o n d  i n j u r y  f u n d  

f o r  a l l  c o m p e n s a t i o n  p a y m e n t s  s u b s e q u e n t  t o  t h o s e  p a y a b l e  f r o m  

t h e  f i r s t  26. (104) w e e k s  o f  d i s a b i l i t y .  T h e  i n s u r a n c e  c a r r i e r  

s h a l l  b e  r e i m b u r s e d  b v  a l u m p  s u m  p a y m e n t  f r o m  t h e  f u n d  f o r  l u m p  

s u m  s e t t l e m e n t s  a p p r o v e d  b v  t h e  b o a r d .

(b) I f  t h e  s u b s e q u e n t  i n j u r y  o f  t h e  e m p l o y e e  r e s u l t s  in t h e  

d e a t h  o f  t h e  e m p l o y e e  a n d  it is d e t e r m i n e d  t h a t  t h e  d e a t h  w o u l d  

n o t  h a v e  o c c u r r e d  e x c e p t  f o r  t h e  p r e e x i s t i n g  p e r m a n e n t  p h y s i c a l  

i m p a i r m e n t ,  t h e  e m p l o y e r  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  i n  t h e  

f i r s t  i n s t a n c e  p a y  t h e  c o m p e n s a t i o n  p r e s c r i b e d  b y  t h i s  c h a p t e r ,  

b u t  h e  o r  h i s  i n s u r a n c e  c a r r i e r  s h a l l  b e  r e i m b u r s e d  f r o m  t h e  

s e c o n d  i n j u r y  f u n d  f o r  a l l  c o m p e n s a t i o n  p a y a b l e  in e x c e s s  of 26. 

(104) w e e k s .

(c) I n  o r d e r  t o  q u a l i f y  u n d e r  t h i s  s e c t i o n  for 

r e i m b u r s e m e n t  f r o m  t h e  s e c o n d  i n j u r y  fund, t h e  e m p l o y e r  m u s t
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e s t a b l i s h  (by w r i t t e n  r e c o r d s )  t h a t  t h e  e m p l o y e r  h a d  k n o w l e d g e  

o f  t h e  p e r m a n e n t  p h y s i c a l  i m p a i r m e n t  b e f o r e  t h e  s u b s e q u e n t  

i n j u r y  a n d  t h a t  t h e  e m p l o y e e  w a s  h i r e d  o r  r e t a i n e d  in e m p l o y m e n t  

a f t e r  t h e  e m p l o y e r  a c q u i r e d  t h a t  k n o w l e d g e .  E m p l o y e r  k n o w l e d g e  

s h a l l  b e  e s t a b l i s h e d  b v  w r i t t e n  r e c o r d s  e x c e p t  as follows;

(1) I n  c a s e s  of  p a r a l e q i a  o r  q u a d r i p l e q i a .

(2) I n  c a s e s  of  a m p u t a t i o n  of  foot, leg, a r m  o r  hand.

a n d

(3) W h e n  a n  e m p l o y e e  h a s  o m i t t e d  q u a l i f y i n g  

i n f o r m a t i o n  f r o m  e m p l o y e e ' s  r e s p o n s e  t o  a n  e m p l o y m e n t  

q u e s t i o n n a i r e  c o m p l e t e d  b v  t h e  e m p l o y e e  p r i o r  t o  t h e  s u b s e q u e n t  

i n j u r y .

(f) A n  e m p l o y e r  o r  h i s  c a r r i e r  s h a l l  n o t i f y  t h e  C o m m i s s i o n  

o f  L a b o r  o f  a n y  p o s s i b l e  c l a i m  a g a i n s t  t h e  s e c o n d  i n j u r y  f u n d  as  

s o o n  a s  p r a c t i c a b l e ,  b u t  i n  n o  e v e n t  l a t e r  t h a n  15_ (100) w e e k s  

a f t e r  t h e  e m p l o y e r  o r  h i s  c a r r i e r  h a v e  k n o w l e d g e  o f  t h e  i n j u r y  

o r  d e a t h .

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h i s  w i l l  i n c r e a s e  t h e  u s a g e  o f  t h e  s e c o n d  i n j u r y  fu n d  

b y  b e t w e e n  t h r e e  a n d  f o u r  t i m e s % a t f & . I t  w i l l  m i n i m i z e  t h e  

" a c c e p t a n c e  p e r i o d 1! H ceg a laia.- fH r th n in ...ft« fc* rai .  y
f i r *

X L I V .  L E G I S L A T I V E  T A S K  F O R C E

C O M M E N T S

A s  w e  a d d r e s s e d  e a c h  o f  t h e  p r o b l e m  ar e a s ,  a n u m b e r  of



the: w e r e  u-r-t forth’ as needing a legislatively oriented task 

f o r c e ^ t o  m o n i t o r  c h a n g e s  b e i n g  m a d e ^ a n d  t o  r e s o l v e  t h o s e  

p r o b l e m s  n o t  y e t  a d d r e s s e d .

R E C O M M E N D A T I O N

I m m e d i a t e  c r e a t i o n  o f  a t a s k  f o r c e  c o n t a i n i n g  

l e g i s l a t o r s ,  i n s u r a n c e  c a r r i e r s ,  m e d i c a l  c a r e  p r o v i d e r s ,  

a t t o r n e y s  ( f r o m  b o t h  s i d e s ) ,  r e h a b i l i t a t i o n  p e r s o n n e l ,  l a b o ~  

u n i o n s ,  e x e c u t i v e  a n d  a d m i n i s t r a t i o n  r e p r e s e n t a t i v e s ,  a n d  

e m p l o y e r s .  T h i s  t a s k  f o r c e  s h o u l d  f i r s t  a d d r e s s  t h o s e  p r o b l e m s  

w h i c h  h a v e  n o t  b e e n  a d d r e s s e d  b y  l e g i s l a t i v e ,  e x e c u t i v e ,  or  

a d m i n i s t r a t i v e  c h a n g e s  a n d  l a t e r  on, t h e y  s h o u l d  m o n i t o r  t h e  

e f f e c t  o f  t h e  c h a n g e s ^ b e i n g  m a d e .  O n l y  in t h i s  w a y  w i l l  w e  b e  

a b l e  t o  h o n e  t h e s e  p r o b l e m s  d o w n  t o  a w o r k a b l e  po i n t .

A C T I O N S  P R O P O S E D

E s t a b l i s h m e n t  o f  t h e  a b o v e  c o m m i t t e e  f o r t h w i t h .  

A R G U M E N T S  A N D  P R O B L E M  A R E A S

T h e  f u n c t i o n  o f  t h i s  c o m m i t t e e  is t o  a d d r e s s  p r o b l e m s .  

It5 c r e a t i o n  w i l l  do  a g o o d  d e a l  t o w a r d  s a t i s f y i n g  t h e  e m p l o y e r s  

^wh^o a r e  n o w  b e i n g  g o u g e d  b y  w o r k e r s 1 c o m p e n s a t i o n  p r e m i u m s  ..Jthat 

a r e  t o o  h i g h .  C o s t s  s h o u l d  b e  m i n i m a l .
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his argument by staling that any duct­
work which is not installed according 
lo specific guidelines has the potential 
of being installed improperly. Thus, to 
alleviate the installation problem, lie 
recommended that llicStateadopt—or 

"at least reference—SMACNA's /{VAC

   .
ing" stage from all of the testimony 
they received. Staff members of the 
Commission indicate that Vcrmculen 
made his point and that the State will 
more than likely adopt his recommen­
dations. We'll keep you posted on fur­
ther updates. □

Everything You Wanted to Know About the CAL SMACNA 
Workers Compensation Captive, But Were Afraid to Ask
By James Gul/one, CPCU, President CALSMACNA Business Insurance Ayncy. Inc.

In order to give 
you a full picture 
ol how the cap­
tive works, I 
need to digress 
for a bit and give 
you a synopsis 
of the inside 

workings ol the California Workers 
Compensation System. Once the inner 
workings of this system are laid before 
you, it will lie easy lo sec how the cap- 
live works to your advantage at every 
turn.
How  are my workers comp rales 
ca lcu la ted7
Every insurance company in the state 
is responsible for filing a UnitStatistical 
Rejiort with the Workers Compensa­
tion Insurance Rating Bureau (WCIRB) 
for every employer who has workers 
compensation insurance with them. 
This re|>ort contains (he premium and 
losses that the employer sustained dur­
ing the year broken down by rating 
class.

The rating class is one of 232 cate­
gories where one of your workers can 
be categorized in order to determine 
his workers compensation rate. A com­
mon category in our industry is Sheet 
Metal Work, Erection, Installation or 
Repair ($16 or more per hour), Code 
5542, rate $9.05.

By using three years worth of these 
statistics, the WCIRB determines by 
statistical analysis what rates are nec­
essary to pay claims and insurance 
company expenses for each, workers 
compensation ’ciass. for example, in 
the rate cfass 5542 mentioned above, 
the rate as of 1/1/86 was $6.66. As of 
7/1/87, that rate had climbed to $9.05, 
almost a 36 percent increase in a year 
and a half.

By contrast, the rate for roofers on 
1/1/86 was $30.33. By 7/1/87, it was 
$33.85 and had increased only a little 
less than 12 percent during the same 
year and a half.
Are the rates that the WCIRB pro­
mulgates the m in im um  rates that 
an  Insurance company can charge 
Cor workers compensation?
Yes. California is a minimum premium 
state. Companies can charge more 
than the minimum but they cannot 
charge less.

There is, however, a legal way for 
you to pay less and it involves the Unit 
Statistical Report that we mentioned. 
Not only is that rejwrt used lo set the 
minimum rates, it is also used to set an 
individual company's Experience Mod­
ification Factor (EMF).

If your account develops over 
$14,500 in premium using the mini­
mum rates, you automatically qualify 
for Experience Rating. By a set for­
mula, the WCIRB measures the num­
ber of claims you have, the claims you 
have over $2,000 and your premium.

If you are above average, your 
Experience Modification will be 1.00. 
II you are above average, your Ex­
perience Modification will be less than 
one. And if your claims are worse than 
average, your experience Modification 
will be greater than one.
So the Experience Modification 
Factor can affect my rates?
Very much. Let's say that you have a 
$200,000 payroll ol sheet metal work­
ers in the 5542 code which charges 
$9.05 for each $100 of payroll. The 
minimum rate that would be devel­
oped is $18,100. II this acount had a 
number of losses and the £x|ierience 
Modification Factor was 1.25, they 
would be charged $18,100 x 1.25 or 
$22,625.

If the account loss history was better 
than average and develojicd an Ex|>er- 
ience Modification Factor of .75, this 
account would be charged omy $13,575.

Obviously, the Experience Modifica­
tion Factor is very important. To my 
way of thinking, it is THE most impor­
tant factor in your workers' coui|>ensa- 
tion program for several reasons:
a) You can legally pay less for your 
workers’ compensation insurance 
than your competitor.
b) A consistently low Experience Mrxf- 
ilicalion Factor means you probably 
have a good safely program and you 
are reaping the benefits of that pro­
gram.
c) Unlike dividends—which arc not 
guaranteed—a good Experience Modi­
fication Factor at least guarantees your 
rates for that year.
d) You can have some control over 
your Experience Modification Factor, 
whereas it is very difficult to control 
your dividend. □
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Robson Law Office 
Arthur Lyle Robson

Attorney at Law ggg University Avenue, Suite 6E
Fairbanks, Alaska 99709 

(907)479-6281

H o n o r a b l e  T i m  K e l l y ,  C h a i r m a n  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  
P. 0. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

H o n o r a b l e  D a v e  D o n l e y ,  C h a i r m a n  
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  
P. 0. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

RE: W o r k e r s '  C o m p e n s a t i o n  a n d  A c t i o n s  T a k e n  b y
U n i f i e d  F a i r b a n k s

E a c h  o f  y o u  a r e  a w a r e  t h a t  t h e  a p p a r e n t l y  u n m e r i t e d  i n c r e a s e  in 
W o r k e r s '  C o m p e n s a t i o n  p r e m i u m s  p r o d u c e d  a " v i g o r o u s "  r e a c t i o n  in 
F a i r b a n k s .  T h i s  is a s t a t u s  r e p o r t  t o  l e t  y o u  k n o w  h o w  t h e  T a s k  
Force, w h i c h  is w o r k i n g  on  r e c o m m e n d a t i o n s  to m a k e  to 
y o u r s e l v e s ,  is p r o c e e d i n g .  B e c a u s e  o f  c o n s i d e r a b l e  p r e s s u r e  b y  
l o c a l  l e g i s l a t i v e  r e p r e s e n t a t i v e s  t o  h a v e  o u r  w o r k  c o m p l e t e d  
to d a y ,  t h e  c o m m i t t e e  h a s  d i r e c t e d  me, as its C h a i r m a n ,  t o  at 
l e a s t  g e t  a r e p o r t  in, so  t h a t  y o u  w i l l  n o t  f e e l  t h a t  w e  h a v e  
l o s t  i n t e r e s t  i n  t h e  p r o c e e d i n g s .

T h e  o r i g i n a l  m e e t i n g  w a s  an all d a y  s e s s i o n  h e l d  o n  S a t u r d a y ,  
D e c e m b e r  12th. A t  t h i s  s e s s i o n ,  J a c k i e  M c C l i n t o c k ,  J a n  Hens o n ,  
J o h n  G e o r g e ,  a n d  m u l t i p l e  o t h e r  S t a t e  o f f i c i a l s  a p p e a r e d .  A  
s p i r a l  b o o k l e t  w a s  p r e p a r e d  w i t h  i n f o r m a t i o n  w h i c h  w a s  
d i s s e m i n a t e d  t o  t h e  m o r e  t h a n  160 a t t e n d e e s .  T h e  m e e t i n g  w a s  
c h a i r e d  b y  B o r o u g h  M a y o r  J u a n i t a  H e l m s .  I t  b r o k e  u p  i n t o  
c o m m i t t e e s  on  e a c h  of  t h e  m a j o r  areas, w h i c h  c o m m i t t e e s  m a d e  
r e c o m m e n d a t i o n s ,  a n d  t h e n  w e  r a n  o u t  of  time.

J u s t  a b o u t  h a l f  of t h o s e  w h o  h a d  b e e n  p r e s e n t  a t  t h e  f i r s t  
m e e t i n g  a p p e a r e d  a t  t h e  s e c o n d  m e e t i n g  on S a t u r d a y ,  D e c e m b e r  
19th. T h e  p u r p o s e  of  t h a t  m e e t i n g  w a s  to c o m p l e t e  t h e  b u s i n e s s
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s c h e d u l e d  f o r  t h e  f i r s t  m e e t i n g  a n d  w e  d i d  c o m p l e t e  it. W e  a l s o  
r e c e i v e d  a r e p o r t  f r o m  t h e  W C C A  g r o u p  i n  A n c h o r a g e ,  a n d  o n  a 
g o o d  n u m b e r  o f  p o i n t s  w e  a r e  in  a g r e e m e n t  w i t h  them. T h e r e  a r e  
a n u m b e r  of e x t r a  p o i n t s  w h i c h  w e  f e l t  s h o u l d  b e  c o n s i d e r e d  to 
m a k e  t h e  p r o g r a m  w o r k a b l e .  T h e  f i n a l  a c t i o n  a t  t h a t  m e e t i n g  w a s  
to c r e a t e  a T a s k  F o r c e  C o m m i t t e e  o f  24 p e r s o n s .  I i n c l u d e  a 
r o s t e r  o f  t h e  T a s k  F o r c e  C o m m i t t e e .  T h i s  T a s k  F o r c e  C o m m i t t e e  
m e e t s  o n  W e d n e s d a y  a f t e r n o o n s  f r o m  3: 0 0  t o  5 : 0 0  p.m. a n d  h a s  m e t  
on  D e c e m b e r  2 3 r d  a n d  30th, as w e l l  as J a n u a r y  6 t h  a n d  13th. A t  
o u r  s c h e d u l e d  m e e t i n g  on  J a n u a r y  20th, w e  w i l l  b e  c o m b i n i n g  t h e  
r e p o r t s  of t h e  v a r i o u s  g r o u p s ,  e v a l u a t i n g  t h e  c o m p r o m i s e  b e t w e e n  
v a r i o u s  i n t e r e s t s  a n d  a s s i g n i n g  t h e  e n t i r e  m a t t e r  f o r  d r a f t i n g  
in a l e g i s l a t i v e  format. A t  t h e  f o l l o w i n g  m e e t i n g  o n  J a n u a r y  
27th, w e  w i l l  m a k e  w h a t e v e r  c h a n g e s  a r e  n e c e s s a r y  in t h e  d r a f t  
so t h a t  it c a n  b e  f o r w a r d e d  t o  y o u  b y  F r i d a y ,  J a n u a r y  29th.

I h o p e  t h a t  t h i s  l e t t e r  w i l l  n o t  b e  u n t i m e l y ,  s i n c e  w e  h a v e  an 
e x c e l l e n t  c o m m i t t e e  o f  e m p l o y e r s ,  u n i o n  r e p r e s e n t a t i v e s ,  a n d  t h e  
w h o l e  p a n o p l y  of  p r o f e s s i o n a l s  w h o  w o r k  in t h e  area. T h e y  h a v e  
d e b a t e d  t h e s e  m a t t e r s  l o n g  a n d  h e a t e d l y .  W e  h a v e  c o m m i t t e e s  
t h a t  h a v e  d o n e  a n  a b s o l u t e l y  a m a z i n g  a m o u n t  o f  w o r k  i n c l u d i n g  
c o n s u l t a t i o n  w i t h  a n u m b e r  of o t h e r  s t a tes, r e s e a r c h  in t h e  l a w  
of o t h e r  s t a tes, a n d  b a d g e r i n g  t h e  l i v i n g  d a y l i g h t s  o u t  o f  b o t h  
o u r  o w n  W o r k e r s '  C o m p e n s a t i o n  p r o g r a m  a n d  t h e  D i v i s i o n  of 
I n s u r a n c e ,  f o r  Data. A s  y o u  w i l l  s e e  b y  m y  i n c l u s i o n  of t h o s e  
r e p o r t s  t h a t  a r e  w r i t t e n  (a b o u t  t w o - t h i r d s  o f  t h e  t o t a l  o f  
r e p o r t s ) , a t r e m e n d o u s  a m o u n t  o f  time, e n e r g y  a n d  r e s e a r c h  has 
g o n e  i n t o  t h i s .  I d o  n o t  feel t h a t  t h e  c o m m i t t e e  c a n  g i v e  y o u  a 
d e c e n t  t h o r o u g h l y  f o u g h t  out, a n d  t h o u g h t  out, r e p o r t  at a n  
e a r l i e r  m o m e n t .  O n  t h e  o t h e r  h a nd, I c e r t a i n l y  d o n ' t  w a n t  to 
s e e  t h e  m a n y  h o u r s  o f  m e e t i n g  a n d  r e s e a r c h  i g n o r e d  b e c a u s e  it is 
l a t e r  t h a n  t h e  W C C A  r e c o m m e n d a t i o n  ( t h o u g h  b e i n g  e a r l i e r  t h a n  
t h e  G o v e r n o r ' s  T a s k  F o r c e  r e c o m m e n d a t i o n ) .

T h e  T a s k  F o r c e  C o m m i t t e e  h a s  s u b c o m m i t t e e s ,  a s  y o u  c a n  s e e  f r o m  
t h e  a t t a c h m e n t s .  O f  t h e  24 m e m b e r s  (it e x p a n d s  o n e  o r  t w o  e a c h  
w e e k ) , a l m o s t  a l l  h a v e  a t t e n d e d  all of t h e  m e e t i n g s .  I c a n n o t  
g i v e  e n o u g h  p r a i s e  t o  t h e  h a r d  w o r k  a n d  e n t h u s i a s m  t h a t  t h e  T a s k  
F o r c e  C o m m i t t e e  m e m b e r s  h a v e  p u t  in, a n d  it is m y  f e r v e n t  h o p e  
t h a t  y o u  w i l l  b e  a b l e  to r e c e i v e  t h e i r  i n p u t  b e f o r e  a c t i o n  is
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t a k e n .  T h e y  w i l l  m a k e  r e c o m m e n d a t i o n s  f o r  l e g i s l a t i v e  c h a n g e s ,  
a s  w e l l  as r e g u l a t i o n s  t o  b e  a d o p t e d ,  a n d  I b e l i e v e  t h e r e  w i l l  
b e  s o m e  s t r u c t u r a l  c h a n g e s  r e c o m m e n d e d  also. I n  g r e a t  m e a s u r e ,  
t h e y  w i l l  c o i n c i d e  w i t h  t h e  W C C A  r e c o m m e n d a t i o n  a n d  a g a i n  as a 
g e n e r a l  s t a t e m e n t ,  t h e y  w i l l  s i m p l y  g o  i n t o  p r o b l e m s  n o t  
a d d r e s s e d  b y  W C C A  a n d  t h e  r e g u l a t i o n  i n  a d m i n i s t r a t i v e  f i e l d s .

I f  t h e r e  is a n y  c h a n c e  t h a t  w e  a r e  m i s s i n g  t h e  b o a t  b y  t h e  
s c h e d u l i n g  I h a v e  o u t l i n e d ,  p l e a s e  c a l l  m e  ( c o l l e c t  if 
n e c e s s a r y )  as q u i c k l y  a s  p o s s i b l e ,  a n d  w e  w i l l  a r r a n g e  t o  w o r k  
e v e n i n g s  t o  c o m p l e t e  o u r  r e c o m m e n d a t i o n s .

S i n c e r e l y  yo u r s ,

rney

A L R / s j

Enc.

cc: A l l  m e d i a
U n i f i e d  F a i r b a n k s  T a s k  F o r c e  m e m b e r s  
A l l  F a i r b a n k s  l e g i s l a t o r s



UNIFIED FAIRBANKS

Good morning,  and welcome to y o u r  seminar on Workers'  Compensation.

The attached agenda is a revision that will take the place o f  the agenda in 
your  bound reference book.

Some o f  the identif ication badges  have been color c oded;  a yellow dot
indicates one o f  our  speakers  or panelists,  and a blue dot indicates Unified
Fairbanks or  Chamber o f  Commerce personnel .

Attached to this sheet ,  you will f ind the names and addre.-ses o f  our
speakers and panelists.

Also attached,  you will f ind the list o f  questions that were pre-submitted 
by  you,  dur ing the registration,  which are addressed to Ms. McClintock 
and Mr. George.

Some time during the morning,  we will pass out the list o f  all the
attendees'  names and addresses ,  as well as the position,  i f  we receive  it,  
that WCCA has just formulated in Anchorage.  This should assist us in our  
deliberations during the afternoon session.

The rolls and cof fee are furnished without additional charge  as a part  o f  
the admission fee.  There is an "honor  table" set up in the refreshment 
area that contains milk, soft  dr inks ,  and juices.  These items are f or  sale
at $1.00 per  item. There  is a dish that you can put your  money in as you
take anything from the tray.

Please make sure that you wear your  I .D.  badge when you go to the
luncheon buf fet .  This indicates you have paid for  the luncheon.

At the completion o f  the seminar,  there will be a box  b y  the door .  Would 
you please put your  badges  in the box  as you leave for the day.

Thank you for  participating in what we feel is a ve r y  important discussion 
on Workers'  Compensation.  We hope you will enjoy the program.

Sincerely,

UNIFIED FAIRBANKS

Charles P. Rees,  President

CPR: jal:  UF7

Att ichments

P.O. Box 60389 Fairbanks, Alaska 99706 * (907) 456-7986
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MODERATOR: Mayor Juanita Helms, Fairbanks North S tar Borough 

7:45 - 8:00 a.m. Registration - Rolls and Coffee - Gold Room

8:00 - 9:00 a.m. Speakers: Jacque McClintock, Director of Division of W orkers’
Compensation and Jan  Hansen, Chief of Adjudication.
Topic: What is W orkers’ Compensation Law? Is it Federal or State?

9:00 -10:15 a.m. Shelby Nuenke-Davison, W orkers’ Compensation Defense Lawyer
Topic: The basic legal aspects of Workers’ Compensation will be
discussed including: burden of proof, liability for aggravations and pre­
existing conditions, types and computation of benefits, and the last 
injurious exposure rule.

10:15 -11:00 a.m. Ann Brown, Attorney
Topic: Requirements for Second Injury Fund Contributions.

11:00 - 12:00 p.m. Panel Discussion on Problems Areas of W orkers’ Compensation

Chancy Croft Attorney
Vince Gollogly Rehab Counselor, Northern Rehab
Dr. Kurt D. Merkel Orthopedic Surgeon
Earl Romans Interior Manufacturers’ Association
Peter Kelley Insurance Broker
Steve Thompson Workers’ Compensation Board
A1 Veazy Alaska General Contractors

All guest speakers will be invited to join in panel discussion.

12:00 - 12:15 p.m. Break

12:15- 1:30 p.m. Lunch
Luncheon Speaker: Mr. John George, Director, Division of Insurance, 
State of Alaska.
Topic: How workers’compensation rates are computed. Question and 
Answer Period.

1:30 - 2:45 p.m. Divide into individual groups to formulate action plans on the workers’
compensation structure specifically aimed at Legislative Changes.

2:45 - 3:00 p.m. Break

3:00 - 4:00 p.m. Combined meeting to hear reports by the different groups 3nd to
formulate and agree on a final action plan for Legislative Action to 
implement necessary changes.

As a follow up to the Seminar, a Task Force may be appointed. If you are
interested in being considered for the Task Force, please contact Mayor
Helms, Lois Payton, or Chuck Rees.

Reference Notebook: All attendees will be provided a reference notebook which they can 
utilize in business for training additional management and staff. It will include any materials 
provided by speakers and reference material on the W orkers’ Compensation Law.
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Following is  the list o f  names and a d d re sse s  o f  the speakers  and panel members 
fo r  the W orkers ' Com pensation Seminar, D ecem ber 12, 1987.

M ODERATOR:

Mayor Juanita Helms 
Fairbanks North Star B orou gh  
P .O .  B o x  1267 
F a irba n k s , AK 99707 
452-4761

SPEAKERS:

1 Ms. Jacque  M cC lin tock , D irector  
Division o f  W orkers ' Compensation 
State o f  Alaska
P .O .  B ox  1149 
Juneau , AK 99802 
465-2790

2 Ms. Jan H ansen, A d ju d ica tor  
D ept, o f  W orkers ' Compensation 
State o f  Alaska
P .O .  B ox  7-019 
A n c h o r a g e ,  AK 99510 
264-2424

3 Ms. S h e lb y  N u en k e -D av ison  
A tto rn e y  at Law
2525 B lu e b e r r y ,  Suite 102 
A n c h o r a g e ,  AK 99503 
276-6555

1 Ms. Ann B row n
H u g h es ,  T h o r s n e s s ,  Gantz,
Powell, & B ru n d in  
590 U n ivers ity  A v en u e  
F a irban k s , AK 99701 
479-3161

i Mr. John G e o rg e ,  D irecto r  
D ivision  o f  In su ra n ce  
State o f  A laska 
Pouch  D
Juneau , AK 99811 
465-2515

PANELISTS:

1 Mr. C hancy  C roft  
A ttorn ey  at Law
613 Cushman, Suite 210 
Fairbanks, AK 99701 
456-8777

2 Dr. V ince G ollog ly  
N orthern Rehabilitation 
232 Second S t . Graehl 
Fairbanks, AK 99701 
451-0544

3 Mr. Peter Kelley 
Cathart Ltd.
520 5th A v e . ,  Ste. 323 
Fairbanks, AK 99701
451-6863

4 Dr. Kurt Merkel 
Fairbanks Clinic 
1867 A irp or t  Way 
Fairbanks, AK 99701
452-1761

5 Mr. Earl Romans
ABI -  Alaskan B attery  In c .  
157 Old R ich ard son  Highway 
Fairbanks, AK 99701 
452-2002

1 Mr. Steve Thom pson 
M & O Auto Parts 
P .O .  B ox  2033 
F airbanks, AK 99707 
452-3911

r Mr. A1 V eazy  
Lakloey, In c .
1216 R angeview  Road 
North Pole, AK 99705 
488-7212

P.O. Box 60389 Fairbanks. Alaska 99706 • (907)456-7986



UNIFIED FAIRBANKS

QUESTIONS FOR JACQUE McCLINTOCK

1) Concern about necessary and sufficient public access to complete and 
current listings of job description definitions and accompanying 
workers compensation insurance rates.

2) Concern about the adverse economic impact on this state. Where 
opportunities for local contractors are becoming less and less p ro f it ­
able, we're killing the incentive for our own business.

3) If a claim was filed, at the time of the incident, that would have a
long term effect, how soon should someone reopen their claim and 
what are the limitations? For example: a hip in jury  that might not
show full damage until later.

4) How does the number and type of claims directly relate to insurance 
premiums?

5) What are the legal problems with the organization of "Contractor's 
Workman's Comp. Co-Op" State wide to cover Alaska workers, paid 
into at rates established by the Co-Op, which would be all Alaskan 
Contractors?

6) Can limits be established by average of five year income, to establish 
weekly payments?

7) Can changes be made to require the employee to pay half of or all of 
the rate for the insurance to cover his welfare, and give the 
employee option of being covered or not being covered at the 
employees expense?

8) Can a State Workman's Comp. Fund be established and workers and 
contractors pay into it?

9) What is the legal background for Workman's Comp.?

10) When there is no comparable industry  in the state, how are rates 
established?

11) Why does NCCI (National Council of Compensation Insurance) rate 
Alaska work experience heavier than other states?

12) Why are W. C. benefits based on the two preceeding years prior to 
the claim instead of the current work period?

13) Who monitors claimants and services rendered for rehabilitation?

P.O. Box 60389 Fairbanks, Alaska 99706 • (907) 456-7986
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14) Why the disparity in published figures of weekly benefit payments? 
(See attachment 1 from AJC written by Workman's Comp. Committee, 
stating 200% and attachment 2 from Employee W. C. Handbook, pub­
lished by Alaska Dept, o f Labor, W. C. Division stating 80% maxi­
mum. )

15) What can be done to establish fraud investigation?

16) How can out of State contractors be monitored to assure that when 
performing in Alaska they are paying Alaskan W. C. rates?

17) Can a proposal be made by a group like Unified Fairbanks be acted 
upon by the State without it going through the legislative process 
and being watered down?

18) Why doesn't someone enforce a penalty on those who cheat as far as 
rates and codes?

19) Why isn't cost based on hourly bases instead of per $100? Hourly 
would be much more fair.

P.O. Box 60389 Fairbanks, Alaska 99706 • (907) 456-7986
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QUESTIONS FOR JOHN GEORGE

1) When one employee is cross-utilized in more than one job capacity, 
why is the percentage of Workman's Comp, calculated at a higher 
rate, instead of calculating the percentage of time worked in each 
capacity and calculating Workman's Comp, accordingly?

2) How can a person doing one job function be trained for another 
function without having the higher rate apply?

3) Better rates should be available for low risk individuals, as well as
low risk jobs: Some people are just innately, consistently more
careful than others.

4) Better rates should be available for low risk businesses. It's unfair 
to charge businesses a standard industry  rate, set in more dangerous 
circumstances than the businesses being considered "similar".

5) What must be done to bring the rates down to give our contractors a 
competitive edge?

6) What should we look for in an insurance binder?

7) What changes must be made to get reasonable rates?

8) Wouldn't it save oaperwork, time, and money to have a deductible as 
under most other medical insurance policies?

9) Why couldn't large premiums be paid monthly or quarterly instead of 
annually?

10) Couldn't low risk no n-profit  organizations join an insurance trust and 
pay on a reimburseable basis?

11) When an employee's duties fall under more than one classification, 
why are we charged at the higher rate classification rather than 
according to the percentage of time devoted to each class?

12) How are claims paid? According to classification claimant worked 
under and wages paid to claimant?

13) Why am I required to cover a sub-contractor when he is a sole pro­
prietor, and he doesn't carry his own coverage? When, up to last 
year, a sole owner could not even get coverage?

14) Can audit results be appealed? If  so, where? If  not, why not?

P.O. Box 60389 Fairbanks, Alaska 99706 • (907)456-7986
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AGENDA

BREAKFAST SERVING 7:45 a.m.

CALL TO ORDER 8:15 a.m.

DISCUSSION OF WCCA RECOMMENDATIONS 

DISCUSSION OF SEMINAR RECOMMENDATIONS 

Insurance 

Legal 

Medical 

Employers 

Employees

FIN A LIZA TIO N  OF RECOMMENDATIONS 

APPOINTMENT OF FOLLOW UP COMMITTEE 

ADJOURN

P.O. Box 60389 Fairbanks, Alaska 99706 * (907)456-7986
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December 14, 1987

Dear Seminar Participants:

We should all feel ve ry  proud of the participation we had at the Workers 
Comp Seminar and for the positive way that we ended up with recommenda­
tions for possible changes. A copy of those recommendations are attached 
to this letter.

You will also find an agenda for this coming Saturday's meeting. As you 
can see from the agenda, we hope to resolve these questions, to make 
definite recommendations and to appoint a follow-up task force to pursue 
the implementations of those recommendations.

It is ve ry  important that you R .S .V .P .  456-7986 by Thursday at 5 p.m. 
whether or not you are going to attend Saturday morning's seminar. The 
charge will be $12.00 for the buffet breakfast and for the coffee service. 
If  you do not want breakfast, it will be $4.50 for coffee. These prices 
cover our room fee. There also will be the honesty cart filled with milk, 
soda pop, etc.

If  we can get a good reading by Thursday at 5:00 p .m ., we can plan the 
room size a lot better and not have the crowded conditions or the stu ffy  
air that we experienced last Saturday. We had approximately 30 people 
sign up at the door that we had not anticipated. It was too late to change 
the room configuration to accommodate the extra people.

We did not receive a recommendation from the medical participants and we 
hope, upon receipt of this letter, that they will come together and have 
some recommendations ready for presentation at Saturday morning's meet­
ing.

We started the job, now let's finish it.

Sincerely,

UNIFIED FAIRBANKS

Charles P. Rees, President

CPR:mc: WCS: sp

P.O. Box 60389 Fairbanks, Alaska 99706 • (207)456-7986
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F a c i l i t a t o r :

J i m  C a r r o l l

1. W o r k e r s 1 C o m p e n s a t i o n  Ra t e s .

C h a n g e  t h e  r a t e s  t o  b y  t h e  h o u r  i n s t e a d  o f  b y  t h e  dollar. 
A t  t h e  p r e s e n t  t i m e  w i t h  r a t e s  s e t  b y  t h e  d o l l a r  e v e r y o n e  w a n t s  
t o  h i r e  as c h e a p  as p o s s i b l e  s o  t h e y  m a y  n o t  a l w a y s  g e t  q u a l i f i e d  
p e o p l e  t o  s a v e  o n  i n s urance.

2. R e h a b i l i t a t i o n .

W o u l d  l i k e  t o  s e e  e m p l o y e e  g e t  t o  d e t e r m i n e  w h e t h e r  h e / s h e  
w a n t s  s e t t l e m e n t  o r  r e h a b i l i t a t i o n .  A t  t h e  p r e s e n t  t i m e  
r e h a b i l i t a t i o n  is m a n d a t o r y  a n d  e m p l o y e e s  a r e  p u t  i n t o  a s y s t e m  
t h e y  c a n ' t  g e t  o u t  of.

I f  e m p l o y e e  d e c i d e s  t o  t a k e  r e h a b i l i t a t i o n ,  s u g g e s t  
r e t r a i n i n g  at  p r o m p t  w a g e  c o m p a r a b l e  o c c u p a t i o n  s o  e m p l o y e e  w o u l d  
n o t  l o s e  i n c e n t i v e  t o  work.

If R e h a b  a n d  e m p l o y e e  c a n n o t  c o m e  t o  a g r e e m e n t  on job t h a t  
e m p l o y e e  w i l l  a c c e p t  t h e n  t h e r e  s h o u l d  b e  a n  o p t i o n  t o  b e  a b l e  to 
b e  c a s h e d  out.

3. W o r k e r s 1 C o m p e n s a t i o n  P a y m e n t s .

W o u l d  l i k e  t o  s e e  p r o m p t  p a y m e n t  o n  a n  i n j ury. S o m e t i m e s  
p a y m e n t  h a s  b e e n  d e l a y e d  as m u c h  a s  6 w e e k s ,  t h i s  c a u s e s  
h a r d s h i p  f o r  t h e  e m p l o y e e  w h o  c a n n o t  w o r k  a n d  h a s  n o  m o n e y  
e i t h e r .

L E G A L

F a c i l i t a t o r  

A r t  R o b s o n

1. P r i o r i t i e s .

A  r e a l i g n m e n t  o f  p r i o r i t i e s  w h i c h  m u s t  b e  e x e c u t i v e  in 
n a t u r e  t o  c a u s e  t h e  A t t o r n e y  G e n e r a l  t o  e x p e n d  s o m e  p e r c e n t u m  o f  
h i s  o r  h e r  b u d g e t  on  p r o s e c u t i o n  o f  m a t t e r s  in  w h i c h  t h e  
e m p l o y e r s  h a v e  e i t h e r  n o  i n s u r a n c e  o r  i n s u r a n c e  t h a t  is n o t  
c o r r e c t ;  t h a t  is n o t  at  t h e  A l a s k a  rate, so  y o u r  p r o b a b l y  n o t  
g o i n g  t o  g e t  p a i d  a t  t h e  A l a s k a  rate, o r  i n  w h i c h  t h e  e m p l o y e e  is 
c o m m i t t i n g  f r a u d  b y  d r a w i n g  c o m p e n s a t i o n .



2. C e r t i f i c a t e  o f  I n s u r a n c e .

R e q u i r e  a f i l i n g  of a p a r t i c u l a r  f o r m  o f  a C e r t i c a t e  o f  
I n s u r a n c e  (we d i s c u s s e d  w h e t h e r  p o l i t i c a l  s u b d i v i s i o n s  of t h e  
s t a t e  s h o u l d  g e t  this) t h e  o n l y  t h i n g  w h e r e  a n y b o d y  w h o  is a n  
e m p l o y e r  h a s  t o  g e t  a n y t h i n g  is a b u s i n e s s  l i cense, m a y b e  t h a t s  
t h e  v e h i c l e  t h a t  y o u  h a v e  to u s e  t o  r e q u i r e  t h a t  it b e  f i l e d  a n d  
f o r w a r d e d  t o  D e p a r t m e n t  o f  L a b o r  w h o  f o r w a r d s  a c o p y  t o  t h e  
I n s u r a n c e  C o m p a n y .  T h e  f o r m  s h o u l d  b e  d e s i g n e d  t o  c o v e r  all t h e  
l o o p h o l e s ,  ie. y e s  w e  p a i d  A l a s k a  R a t e s ,  h e r e s  t h e  e s t i m a t e d  
a m o u n t  of  t h e  p a y r o l l ,  etcetera.

3. A t t o r n e y  Fees.

S t a t e  r e g u l a t e s  t h e  c l a i m a n t ' s  a t t o r n e y  f e e s  a n d  s e t s  t h e m  
m i n i m a l l y ,  t h a t s  w h y  a p p r o x i m a t e l y  f i v e  a t t o r n e y s  in t h e  s t a t e  
w i l l  t a k e  c o m p e n s a t i o n  c a s ^ s  a n d  t h e  r e s t  won't. T h e  d e f e n s e  
s i d e  is u n r e g u l a t e d  o r  r e g u x a t e d  b y  t h e  market, its w h a t e v e r  t h e y  
c a n  c h a r g e .

R e q u i r e  a f o r m  by  w h i c h  t h e  c o u r t  or  s o m e  agency, p r o b a b l y  
t h e  B o a r d  m a k e  s o m e  k i n d  of d e t e r m i n a t i o n  on a f a i r  fee for e a c h  
side.

4. T i m e  L i m i t  on T e m p o r a r y  T o t a l  D i s a b i l i t y ,  TTD.

E n c o u n t e r e d  p r o b l e m s  d u e  to t r e a t m e n t s  t h a t  h a v e  t o  be  g i v e n  
f o r  c e r t a i n  t y p e s  of i n j u r i e s  a n d  c l a i m a n t s  a r e  g o i n g  t h r o u g h  
r ehab, t i m e  l i m i t s  w i l l  h a v e  to  b e  s e t  o u t  to  a b o u t  t w o  and a 
h a l f  to  t h r e e  years, w h i c h  is l o n g e r  t h a n  it s h o u l d  b e  set if 
t h e s e  p r o b l e m s  a r e  n o t  a factor. W e  d i d  not c o m e  u p  w i t h  any 
s u g g e s t i o n s  o r  s o l u t i o n s  a n d  r e a l i z e  t h i s  s t i l l  n e e d s  to b e  
a d d r e s s e d .

5. H e a r i n g  C a l a n d e r .

H e a r i n g s  s h o u l d  b e  w i t h i n  o n e  m o n t h  o f  d e c i s i o n  t h a t  o n e  is 
n e e d e d .  M o r e  H e a r i n g  O f f i c e r s  w i l l  b e  r e q u i r e d .  A l s o  o p i n i o n  
s h o u l d  b e  s u b m i t t e d  in t e n  d a y s  i n s t e a d  o f  t h i r t y  days, t h i s  w i l l  
a l s o  r e q u i r e  m o r e  H e a r i n g  O f f i c e r s .

6. P r o c e d u r a l  M a t t e r .

A f t e r  f i n i s h i n g  h e a r i n g  on a c ase, t a k e  y o u r  v o t e  a t  t h a t  
t i m e  if i t s  a t  a l l  p o s s i b l e ,  (if y o u  d o n ' t  h a v e  t o  r e a d  a m a s s  o f  
m e d i c a l  r e c o r d s  o r  s o m ething) , t r y  t o  t a k e  t h e  v o t e  t h e n  in 
i n t e r e s t  o f  t i m e  e f f i c i e n c y .



E M P L O Y E R

F a c i l a t a t o r : 

J a n  S t e e l e

1. T e m p o r a r y  P a r t i a l  D i s a b i l i t y ,  (TPD's).

T h e r e  s h o u l d  b e  a c a p  o n  t h i s  as it g o e s  o n  f o r e v e r  u n l e s s  
y o u  f o r c e  t h e m  i n t o  a r a t i n g  a n d  g e t  e i t h e r  a s e t t l e m e n t  o r  so m e  
k i n d  o f  a p e r c e n t a g e  t o  p a y  o u t  on t h e s e  p e o p l e  t h a t  y o u  c a n  li v e  
w i t h .  I t  w a s  d e c i d e d  t h a t  t h e  T P D  r i g h t  n o w  l o o k e d  m o r e  l i k e  a 
r e t i r e m e n t  p r o g r a m  t h a n  b e n e f i t  pro g r a m .

2. M e d i c a l  E v a l u a t i o n s / D o c t o r s .

T h e  f a c i l i t a t o r s  w e r e  q u e s t i o n i n g  t h e  d o c t o r s '  o p i n i o n s  and 
s o m e  o f  t h e s e  t h i n g s  a r e  in place, b u t  t h e y ' d  l i k e  t o  s e e  m o r e  
t e e t h  p u t  i n t o  them. R i g h t  n o w  t h e  d o c t o r s  c a n  b e  s e l e c t e d  by 
t h e  p a t i e n t ,  y o u  t h e n  as as t h e  e m p l o y e r  c a n  h a v e  an i n d e p e n d e n t  
m e d i c a l  e v a l u a t i o n ,  b u t  t h e n  w h o  is t h e  t i e  b r e a k e r  if t h e s e  
t h i n g s  a r e  d i f f e r e n t ?

P o s s i b l y  t h e r e  b e  a l i s t  of  d o c t o r s  o r  a t i e  b r e a k e r  
a p p o i n t e d  b y  t h e  state.

3. V o l u n t a r y  L o s s  C o n t r o l .

W e ' d  l i k e  t o  s e e  t h e  f u n d i n g  r e s t o r e d  a n d  r e a l l y  p l u g g e d  up 
o n  t h e  s t a t e  p r o g r a m  f o r  v o l u n t a r y  l o s s  c o n t r o l ,  e v e r y t h i n g  is in 
p l a c e  r i g h t  n o w  b u t  t h e  f u n d i n g  h a s  b e e n  c u t  a n d  e v e r y  one of  t h e  
e m p l o y e r s  f e l t  t h a t  t h i s  w o u l d  be  a n  e x c e l l e n t  b e n e f i t  to  h a v e  
m o r e  p e o p l e  o u t  t h e r e  a s s i s t i n g  us in  t h e  l o s s  c o n t r o l .

4. M a n d a t o r y  R e v i e w  - I n s u r a n c e .

W e  w o u l d  l i k e  t o  s e e  a m a n d a t o r y  r e v i e w  o f  t h e  i n s u r a n c e  
d e p a r t m e n t  a n y t i m e  t h e r e  is g o i n g  t o  b e  a n  i n c r e a s e .  W e  w a n t  an 
i n d e p e n d e n t  e v a l u a t i o n  so t h e s e  p e o p l e  h a v e  t o  j u s t i f y  a n y t i m e  
t h a t  t h e r e  is a n  i n c r e a s e .  T h i s  w a s  d o n e  in T e x a s .  Dr. M e r k e l  
w a s  t a l k i n g  a b o u t  it ea r l i e r ,  t h e y  c r i e d  t h a t  t h e y  w e r e  l o s i n g
m o n e y  r i g h t  a n d  left; w h e n  t h e  i n d e p e n d e n t  a u d i t  w a s  f i n a l l y  d o n e
t h e y  s a w  t h a t  t h e y  w e r e  m a k i n g  a h e l l a t i o u s  a m o u n t  of  p r o f i t  
i n s t e a d .  W e  w o u l d  l i k e  t o  s e e  t h i s  p u t  i n  p l a c e  a n d  d o n e  on  an 
a n n u a l  b a s i s .

5. I n s u r a n c e  B r o k e r i n g  - S t a t e

S o m e  e m p l o y e r s  f e l t  t h a t  it m i g h t  b e  a g o o d  i d e a  t h a t  t h e  
s t a t e  e n t e r  i n t o  t h e  i n s u r a n c e  b r o k e r i n g  b u s i n e s s .  I f  y o u  m a k e  
it  a  l i t t l e  b i t  c o m p e t i t i v e  o u t  t h e r e  m a y b e  s o m e  of  t h e  r a t e s  
w o u l d  c o m e  d o w n .  T h e  S t a t e  of A r i z o n a  is a g o o d  e x ample.



6. A u d i t  - I n s u r a n c e  C o m p a n i e s

W e  w o u l d  l i k e  a n  i n d e p e n d e n t  a u d i t  of all the i n s u r a n c e  
c o m p a n i e s  t h a t  p r o v i d e  i n s u r a n c e  in t h e  S t a t e  of A l a s k a ,  w h e t h e r  
t h e y  r e s i d e  h e r e  in A l a s k a  o r  w h e t h e r  t h e y  j u s t  s e l l  i n s u r a n c e  to  
A l a s k a n  c o m p a n i e s .  A g a i n  m a k e  t h e m  j u s t i f y  a n y  r a t e  i n c r e a s e s  
t h a t  t h e y  m a y  h ave.

7. B e n e f i t  O f f s e t

A t  t h i s  t i m e  I d o n ' t  b e l i e v e  t h e r e  is a b e n e f i t  offset. So 
if s o m e b o d y  is r e c e i v i n g  c o m p e n s a t i o n  a n d  s a y  t h a t  t h e y  h a v e  Bl u e  
C r o s s  on  t h e  s i d e  o r  s o m e t h i n g  li k e  t h a t  t h e y  w o u l d  l i k e  t o  see 
s o m e  s o r t  of b e n e f i t  o f f s e t  so t h i s  d o e s n ' t  b e c o m e  s u c h  a 
l u c r a t i v e  b u s i n e s s  to b e  in; t h i s  b e i n g  o n  c o m p e n s a t i o n .  T h i s  
w o u l d  a l s o  i n c l u d e  r e t i r e m e n t  p r o g rams, m a y b e  e v e n  a s e c o n d  job 
w h i l e  o n  c o m p e n s a t i o n  o r  o t h e r  i n c o m e s  c o m i n g  f r o m  i n s u r a n c e  
c o m p a n i e s  p e r t a i n i n g  t o  t h e  a c c i d e n t .  T h e r e  is S o c i a l  S e c u r i t y  
O f f s e t s .

8. A l a s k a  C o m p e n s a t i o n  Rates.

O n e  o f  t h e  e m p l o y e r s  b r o u g h t  u p  t h a t  h e  w o u l d  l i k e  t o  see 
t h e  s t a t e  o r  a n  i n d e p e n d e n t  a u d i t o r  i n v e s t i g a t e  t h e  d o l l a r s  t h a t  
w o u l d  b e  s a v e d  b y  t h e  e m p l o y e r s  by  l o w e r i n g  t h e  A l a s k a  M a x i m u m  
C o m p e n s a t i o n  R a t e  t o  a f i g u r e  c l o s e r  to t h e  n a t i o n a l  a v erage, to 
r e e v a l u a t e  w h a t  o u r  c o m p e n s a t i o n  r a t e  is s e t  o n  a n d  see j u s t  w h a t  
e x a c t l y  w e  w o u l d  s a v e  if w e  e v e n  k n o c k e d  it d o w n  further. 
C o m p e n s a t i o n  r a t e s  c o u l d  b e  b a s e d  on c u r r e n t  w a g e s  a t  t h e  t i m e  of 
t h e  i n j u r y  a n d  a d j u s t m e n t  f o r  p e o p l e  u n d e r  18 w h o  a r e  d e p e n d e n t s ,  
l i k e  c o l l e g e  s t u d e n t s  w h o  a r e  l i v i n g  at h ome, w h o  m a y  n o t  h a v e  
t h e  s a m e  i n c o m e  r e q u i r e m e n t s  as others, if t h e r e  c o u l d  p o s s i b l y  
b e  a n  a d j u s t m e n t  f o r  d e p e n d e n t s  t h a t  h a v e  o t h e r  s o u r c e s  of 
inco m e .

9. W a g e s  - C u r r e n t / F u t u r e .

G e t  s o m e  k i n d  o f  a f o r m u l a  t o  l o o k  a t  w h a t  t h e  d i f f e r e n c e  in 
t h e  b e n e f i t  s t r u c t u r e  w o u l d  b e  if it w a s  b a s e d  o n  c u r r e n t  o r  
f u t u r e  w a g e s ,  a n d  s e e  w h a t  k i n d  o f  a s a v i n g s  t h e r e  w o u l d  be.

10. F r a u d u l e n t  C l a i m s .

S o m e  t e e t h  p u t  i n t o  wor.~.us' c o m p  law. E i t h e r  t h e r e  is a 
f i n e  i n  p l a c e  i f  y o u r  d i s c o v e r e d  t o  h a v e  s u b m i t t e d  a f r a u d u l e n t  
c l a i m ,  a n d  t h i s  s h o u l d  b e  f o r  all p a r t i e s  i n v o l v e d .  D o c t o r s  and 
a t t o r n e y s  w h o  m a y  h a v e  d e c i d e d  t h a t  it w o u l d  b e  a g o o d  w a y  for 
t h e  s t a t e  t o  m a k e  m o n e y .

M a n d a t o r y  e m p l o y e r  c o n t a c t  p r i o r  t o  t h e  d o c t o r  i s s u i n g  his 
o p i n i o n  o f  w h e t h e r  o r  n o t  t h i s  p e r s o n  is o r  s h o u l d  b e  p l a c e d  on 
c o m p e n s a t i o n .  S o  d o c t o r  h a s  m o r e  t h a n  j u s t  c l a i m a n t s  i n f o r m a t i o n  
t o  b a s e  h i s  e v a l u a t i o n  on.
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R E C O M M E N D A T I O N S

I N S U R A N C E

F a c i l a t a t o r s :

G o r d o n  D e p u e  
K e v i n  J. K r a u k l i s

1. H o w  t o  e n f o r c e  t h e  A l a s k a  S t a t u t e s  f o r  W o r k e r s '  C o m p e n s a t i o n  
a t  A l a s k a  r a t e s  o n  c o n t r a c t o r s  t h a t  c o m e  in f r o m  o u t  o f  s t a t e  and 
b r i n g  t h e i r  p a y r o l l  w i t h  t h e m  t o  p e r f o r m  A l a s k a  jobs.

C e r t i f i c a t e  o f  I n s u r a n c e  s t a t e s  t h a t  w o r k e r s '  c o m p e n s a t i o n  
p o l i c y  is in f o r c e  a n d  q u a l i f i e s  u n d e r  A l a s k a  S t a t u t e s .  A d d  
w o r d i n g  t h a t  s a y s  t h a t  t h i s  is a p u b l i c  m o n e y  p r o j e c t  a n d  
c e r t i f i c a t i o n  of  i n s u r a n c e  is in p l a c e  a t  A l a s k a  r a t e s  w i t h  
A l a s k a  b e n e f i t s .  A  c o p y  o f  t h a t  g o e s  to t h e  i n s u r a n c e  c o m p a n y  
w h o  o u g h t  t o  b e  i n t e r e s t e d  in c o l l e c t i n g  A l a s k a  r a t e s  o n  t h a t  
p a y r o l l .  A l s o  n o t i f i c a t i o n  t o  i n s u r a n c e  c o m p a n y  o f  a m o u n t  of 
p a y r o l l .

W e  s h o u l d  e x t e n d  t h e  p e n a l t y  t h a t  a p p l i e s  t o  p e o p l e  w h o  h a v e  
no  w o r k e r s '  c o m p e n s a t i o n  w h i c h  is $ 1 , 0 0 0  p e r  w e e k  o r  $ 5 0 , 0 0 0 . 0 0 ,  
t o  c o n t r a c t o r s  w h o  h a v e  i m p r o p e r  w o r k e r s '  c o m p e n s a t i o n .  
C o n t r a c t o r s  w i t h o u t  p r o p e r  w o r k e r s '  c o m p e n s a t i o n  w o u l d  h a v e  to  
p a y  w h a t  t h e y  o w e  p l u s  p e n a l t y ,  w h i c h  s h o u l d  b e  t u r n e d  o v e r  to 
t h e  A t t o r n e y  G e n e r a l s '  O f f i c e  t o  e n s u r e  c o l l e c t i o n  o f  t h a t  
p e n a l t y .

2. T h e  I n s u r a n c e  C o m p a n i e s  a r e  g o i n g  t o  b e  l o o k i n g  a t  c a t c h i n g  
up, so e v e n  t h o u g h  w e  m a y  b e  d o i n g  s o m e t h i n g  q u i c k l y  t o  t u r n  t h i s  
a r o u n d  t h e  I n s u r a n c e  C o m p a n i e s  a r e  p r o b a b l y  s t i l l  l o o k i n g  a t  
t r y i n g  t o  r e c o u p  s o m e  of  t h e  d i f f e r e n c e s  b e t w e e n  t h e  p r e m i u m s  
t h a t  t h e y  r e c e i v e d  a n d  t h e  b e n e f i t s  t h a t  t h e y  p a i d .  So w e  m a y  
s t i l l  b e  l o o k i n g  a t  i n c r e a s e s  f r o m  t h e  I n s u r a n c e  C o m p a n i e s  a n d  
t h i s  m a y  b e  s o m e t h i n g  w e  s t i l l  n e e d  t o  a d d r e s s .

S u g g e s t i o n s  a n d  s o l u t i o n s  t o  t h i s  p r o b l e m  s t i l l  n e e d  t o  b e  
a d d r e s s e d .



ED W A RD  T . N O O N A N
Attorney at Law

Edward T. Noonan P.C.
431 Old Steese Highway, Suite 200 
Fairbanks, Alaska 99701

(907) 456-2100

D e c e m b e r  18,1987

Mr. Charles P. Rees, President 

Unified Fairbanks  
P.O. Box 60389 

Fairbanks, A K  99706

Dear Mr. Rees:

W e  would like to express our thanks for your efforts, and the efforts of the other 

sponsors in putting together the recent worker's compensation seminar. W e  

found it informative and helpful.

Enclosed you will find a letter w e  recently forwarded to Senator F a h renkamp in 

response to a letter w e  received from her regarding legislative reform of the 

worker's compensation system. W e  hope our response will be of s o m e  help in 

initiating a legislative response to a matter of particular concern to us and our 

clients.

W e  would very m u c h  appreciate it if you could channel the enclosed copy to the 

appropriate seminar committee facilitator(s) so that the question of worker status 

is addressed in any final recommendations your organization formulates.

T h a n k  you for your consideration.

Daniel M. D u a m e  

Attorney at Lav/

DMD:lk

Encl.



EDW ARD T . NOONAN
Attorney at Law

Edward T. Noonan P.C.
431 Old Steese Highway, Suite 200 (907) 456-2100
Fairbanks, Alaska 99701

D e c e m b e r  18,1987

The Honorable Bettye Fahrenkamp
515 Seventh Avenue, Suite 130 

Fairbanks, A K  99701

Dear Senator Fahrenkamp:

T h a n k  you for your recent letter regarding upcoming legislative activities 

addressing worker's compensation issues. W e  appreciate your efforts in 

keeping us informed as to significant developments in this area.

Regarding specific areas in need of reform, w e  would like to share with you our 

thoughts and concerns respecting one relatively small, but to those affected, 

extremely significant area of the Worker’s Compensation Act; i.e., the issue of 
defining worker status as employee vs. independent contractor.

This problem arises primarily because the Act is absolutely silent on this issue. 

Because the Act is silent, the courts have by necessity ended up essentially 

"making" the law in this area. A s  the law n o w  stands, employers wishing to 

establish legitimate independent contractor relationships through "arms length" 

negotiations are left in an untenable state of uncertainty as to whether the 

relationship will hold up for worker's compensation purposes. This problem is 

particularly troublesome in the trucking industry, where independent contractors 

(owner-operators) are used extensively.

T h e  present situation could easily be remedied by legislative action, and w e  

would like to propose that the following two options be explored. The first 

applies specifically to the trucking industry, while the second provides a 

generalized solution.

A s  to the problem facing the trucking industry specifically, a preferred method of 

dealing with the owner-operator (O/O) worker's compensation issue would be a 

legislative a m e n d m e n t  to the Act which would exclude 0/0's from coverage. 

C h a n g e s  to the section of the Act which specifically addresses the question of



"persons not covered" (A.S. 23.30.230) have been m a d e  as recently as late 

1986. T h e  last two groups to be excluded were commercial fisherman and 

contract entertainers. A.S. 23.30.230(4), (5) (Supp. 1987).

This section n o w  reads:

Sec. 23.30.230. Persons not covered, (a) T h e

following persons are not covered by this chapter:

(1) part-time baby sitters;

(2) cleaning persons;

(3) harvest help and similar part-time or transient help’

(4) persons employed as entertainers on a contractual 

basis; and

(5) commercial fishermen, as defined in A S  16.05.940.

(b) The exclusion of certain persons under (a) of this

section, m a y  not be construed to require inclusion of other 

persons as employees for purposes of compensation under 

this chapter. (§33(3) ch 193 S L A  1959; a m  § 1 ch 47 S L A  

1986; a m  § 1 ch 77 S L A  1986)

It is our opinion that the trucking industry as a whole, and independent owner- 

operators as well, would favor a statutory exemption which would provide the 

o p t io n  of establishing an employment relationship which is unquestionably 

outside the scope of the Act. At present, it is simply impossible to achieve any 

safe level of certainty, regardless of the agreement struck between the 

contracting parties.

A  second, and m o r e  generalized approach, would be to simply define 

"independent contractor" in the Act. This is the approach taken by states 

considered leaders in the area of worker’s compensation, such as Wisconsin.

T h e  Wisconsin legislature has adopted the following provision which reflects 

the key aspects of the "relative nature of the work" test, which is the 

cumbersome, fact based test n o w  employed by the Alaska courts to m a k e  status 

determinations.

(8) Every independent contractor w h o  does not maintain a 

separate business and w h o  does not hold himself out to 

and render service to the public, provided he is not himself 
an employer subject to this chapter or has not complied with 
the conditions of subsection (2) of Section 102.29 [requiring
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