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that Wien should increase payments to 
$357.59 and awarded the then-successful 
Arant claimants $500.00 partial reimburse­
ment for claimed attorney’s fees.1

Wien appealed the Board’s decision to the 
Superior Court, urging that the increasing 
maximums in AS 23.30.175 did not apply to 
death benefits both as a matter of statutory 
construction and constitutional compulsion; 
Wien claimed impairment of contract and 
denial of due process and equal protection.4 
Alaska Air Carriers, as amicus curiae, ar­
gued against the increase on statutory 
grounds only. The Arants cross-appealed 
the award of attorney’s fees, arguing that 
the statutory minimum fee schedule in AS 
23.30.145(a) applied because the employer 
had controverted the claim.

The Superior Court, relying on decisions 
interpreting the federal Longshoremen’s 
and Harbor Workers’ Compensation Act, 
ruled that Alaska’s statute, consistent with 
the constitution, provided for the increase 
in payments from $198.40 to $357.59. The 
court referred the $500.00 award of attor­
ney’s fees back to the Board “to conduct a 
hearing to establish reasonable attorney’s 
fees” for the legal proceedings before it. 
Pursuant to Appellate Rule 29, the claim­
ants made a motion for attorney’s fees and 
costs for the appeal, and the court awarded 
$750.00 for attorney’s fees and $33.37 for
CO'jtS.

3. Plaintiffs requested $6,033.75 in attorney's 
fees for 80.45 hours of legal work at $75.00 per 
hour, which Wien objected to as excessive.

4. Wien also argued that if an increase was due, 
it should be paid by the general funds pursuant 
to AS 23.30.172. See  note 41 infra. The Supe­
rior Court required Wien to pay the increase, 
and Wien has not reintroduced the special fund 
argument.

5. When we mention the injured worker’s wage, 
we will generally mean his or her average 
weekly wage.

6. The death benefit rates at the time of Mr. 
Arant’s death were:

Compensation fo r  death, (a) If the injury 
causes death, the compensation is known as

Wien timely noticed appeal and, before 
this court, renews only th* statutory and 
the contract clause arguments. The Ar­
ants’ cross-appeal argues the inadequacy of 
both the $500.00 award of attorney’s fees 
for the Board proceeding and the $750.00 
award for the appeal to the Superior Court.

I. THE INCREASE IN COMPENSA­
TION PAYMENTS

A description of the structure of Alaska’s 
workers’ compensation statute is essential 
in order to understand the Arants’ claim for 
an increase in compensation payments. 
Alaska has a two-step process for calculat­
ing compensation payments. One, the stat­
ute specifies a per cent of the deceased or 
injured employee’s average weekly w age5 
to which claimants are entitled. Two, the 
statute specifies a maximum limitation on 
the weekly award. If the result of the step 
one calculation, the dollar amount which 
represents the per cent of the worker’s 
wage, is greater than the maximum limita­
tion, the claimant receives only the maxi­
mum limitation.

AS 23.30.215 lays out the basic structure 
for death benefits. AS 23.30.215(a) indi­
cates the percentage of the deceased em­
ployee’s wages which specified claimants 
receive; the statute in effect in 1975, when 
Arant was killed, provided for an award of 
85 per cent of the deceased employee’s aver­
age weekly wages to a widow and two 
children.4 AS 23.30.215(b) tells how to cal-

a death benefit and is payable in the follow­
ing amounts to or for the benefit of the fol­
lowing persons:

(2) if there is a widow or widower or a 
child or children of the deceased, the follow­
ing percentages of the average weekly wages 
of the deceased:

(A) 6(>Vj per cent for the widow or widow­
er with no children;

(B) 50 per cent for the widow or widower 
with one child and 20 per cent for the child;

(C ) 5 0  p e r cent fo r  the w idow o r  w idower 
with two cnildren and 35  p e r cent divided 
equa lly  am ong the ch ild ren ;

(D) 50 per cent for the widow or widower 
with three or more children and 40 per cent 
divided equally among the children;



(E) 66% per cent for an only child when 
there is no widow or wido ver;

(F) 33'/i per cent for each child if there are 
two children and no widow or widower;

(G) 66J/a per cent, divided equally, if there 
are three or more children and no widow or 
widower;

(3) if the widow or widower remarries, she 
or he is entitled to two years compensation in 
one sum;

Ch. 83, §§ 7-12, SLA 1975 (emphasis added) 
(current version at AS 23.30.215(a)). 
Amendments in 1977 decreased death benefits 
for a widow with two or more children to 66% 
per cent of the deceased employee’s wage. Ch. 
75. § 5, SLA  1977 (codified at AS 23.30.- 
215(a)(2)(C)). These amendments included a 
new provision that, with a few exceptions, au­
tomatically phases out death benefits over ten 
years. Ch. 75, § 8, SLA 1977 (codified at AS 
23.30.215(fMg)).

7. Ch. 83, § 12, SLA 1975 (emphasis added) 
(current version at AS 23.30.215(b)). AS 23.- 
■30.215(b) has undergone minor changes which 
we indicate at note 44 in fra.

8. Ch. 83, § 2, SLA 1975 (emphasis added) (cur­
rent version at AS 23.30.175(a)). The main 
difference between the maximum limitation in 
1975 and the current version is the change:

The weekly rate of compensation for dis­
ability or death for a recipient residing in 
Alaska may not exceed the percentage of the 
Alaska average weekly wage in effect on the 
date o f  in ju ry  as determined by the table 
contained in this subsection . . . .

AS 23.30.175(a) (emphasis added). We discuss 
the implications of this change for the instant 
case in note 15 infra.

9. AS 23.30.175 contains the maximum limita­
tion on death benefits because of two things: 
its own language ("the weekly rate of compen­
sation for disability o r  death  (emphasis added)) 
and by the cross-reference from AS 23.30.- 
215(b). Betore 1975, AS 23.30.175 referred 
only to ” [c]ompensation for temporary disabili­
ty, permanent partial disability oi permanent 
total disability . . . ,"  making no mention
of death benefits. Ch. 52, § 1, SLA 1974. 
Compare ch. 10, § 3, SLA 1972. The only way 
one knew that AS 23.30.175 was also the maxi­
mum for death benefits was by the cross-refer­
ence from AS 23.30.215(b).

10. In 1968, the maximum temporary total dis­
ability benefit in AS 23.30.175(a) increased 
from $100.00 to $113.00; in 1970, it increased 
to $127.00; in 1972, it increased to $175.00. 
Ch. 206, § 1, SLA  1968; ch. 228, § 1, SLA 1970; 
ch. 10, § 3, SLA 1972. The maximum payabk 
death benefit increased by those same amounts
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culate the maximum limitation. At the 
time of Arant’s death in 1975, the statutory 
language provided:

In computing death benefits the average 
weekly wage of the deceased shall be 
. . . subject to the same weekly
maximum limitation in the aggregatt' as 
temporary total disability comp°nss ;ion, 
but the total weekly compensate., may 
not be less than $45 for a widow or 
widower nor less than $15 weekly to a 
child or $30 for children.7 

The maximum limitation on temporary to­
tal disability payments is found in AS 23.- 
30.175, which provided at the time of Ar­
ant’s death:

Rates of compensation, (a) The weekly 
rate of compensation for disability or 
death may not exceed the percentage of 
the state average weekly wage as deter­
mined by the table contained in this sub­
section and may not be less than $65 a 
week. If the employee’s average weekly

wages, as computed under § 220 of this 
chapter, are less than $65 a week, he shall 
receive as compensation for his disability 
his average weekly wages.

On
July 1,1975 

January 1,1976 

January 1,1977 

January 1,1979 

January 1,1981

The Rate Shall Be
80 per cent of the state's 
average weekly wage
100 per cent of the state’s 
average weekly wage
133.3 per cent of the state's 
average weekly wage
166.6 per cent of the state's 
average weekly wage
200 per cent of the atate’3 
average weekly wage.'

AS 23.30.175 thus determines the maxi­
mum limitation on death and disability pay­
ments * by reference to increasing percent­
ages of the state’s average weekly wage. 
The statute has specified this method of 
calculation since 1975. Before 1975, the 
maximum limitation was a flat dollar 
am ount1* This recent structural change in
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the maximum limitation on death benefits 
is the heart of this controversy.

Wien admits its obligation to pay weekly 
payments of $198.40. This figure results 
from the calculation of the first figfire in 
the AS 23.30.175(a) maximum rate table, 80 
per cent of Alaska’s average weekly wage. 
Wien contends that the 80 per cent figure is 
the maximum limitation for claims arising
I. m July 1, 1975, to January 1,1976. This 
would mean claims occurring between Jan­
uary 1, 1976, and January 1, 1977, are sub­
ject to a maximum limitation of 100 per 
cent of the state's average weekly wage; 
claims occurring between January 1, 1977, 
and January 1, 1979, arc subject to a maxi­
mum limitation of 133.3 per cent of the 
state wage; and so forth. Since Mr. Arant 
died on August 30, 1975, Wien argues that 
the maximum limitation on the Arants’ 
claim is fixed forever at 80 per cent of the 
state’s average weekly wage.

The Arants’ position implies that the en­
tire table governs their claim, not just the 
first line. They claim entitlement to pay­
ments up to the maximum limitation in the 
right-hand column, as of the date indicated 
in the left-hand column. This means that 
as of January 1, 1976, the limitation on 
their death compensation payments would 
rise to 100 per cent of the state’s average 
weekly wage; after January 1, 1977, the 
limitation would rise to 133.3 per cent of 
the state wage; and so forth.

since AS 23.30.215(b) tied the maximum for 
death benefits to the maximum for disability 
benefits.

I I .  Accord, Union O il Co. o f  Cal. v. Dept, o f  
Revenue, 560 P.2d 21, 23 (Alaska 1977); A las­
ka Pub. Util. Comm'n v. Municipality o f  A n­
chorage, 555 P.2d 262 , 266 (Alaska 1976); 
State v. Aleut Corp., 541 P.2d 730, 736-37 
(Alaska 1975); M ukluk Freight Lines, Inc. v. 
Nabors A laska Drilling , Inc., 516 P.2d 408, 412 
(Alaska 1973); Swindel v. K e lly , 499 P.2d 291, 
298 (Alaska 1972); K e lly  v. Z am are llo , 486 
P.2d 906, 916 (Alaska 1971); see 4 K. Davis, 
Administrative Law § 30.14, at 269 (1958).

12. Hote l Employees Loca l 879  v. Thomas, 551
P.2d 942, 944 (Alaska 1976); State v. C ity o f
A nchonge , 513 P.2d 1104, 1110 (Alaska 1973);
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[1,2] This dispute requires construction 
of the workers’ compensation statute. The 
court in Hood v. State, Workmen’s Compen­
sation Board, 574 P.2d 811, 813 (Alaska 
1978), enunciated the standard of review 
for such a question:

[Where] the issue to be resolved turns or?, 
statutory interpretation rather than for­
mulation of fundamental policy involving 
particularized expertise of administrative 
personnel, . . .  we shall indepen­
dently consider the meaning of the stat­
ute.11

The meaning of a statutory provision is 
determined by the language of the particu­
lar provision construed in light of the pur­
pose of the whole instrument.12

[3] Wien’s position requires that the 
dates in the left-hand column not only spec­
ify when the new rates will apply but also 
what claims the new rates shall apply to. 
The Arants’ position requires that the dates 
in the left-hand column be construed to 
serve a timing function only and that the 
effective date of the act, May 22, 1975,13 be 
construed to indicate that all claims arising 
thereafter shall be subject to the new series 
of maximum limitations. The language of 
the provision, the purpose of workers’ com­
pensation, and the purpose of the new max­
imum rate table all coincide in favor of the 
Arants’ position.11 We hold that all claims 
arising after May 22, 1975 are governed by 
the increasing rates in the maximum table 
in AS 23.30.175(a).15

State v. American Can Co., 362 P.2d 291, 296 
(Alaska 1961); see 2A C. Sands, Sutherland 
Statutory Construction § 45.09 (4th ed. 1973).

13. Ch. 83, § 13, SLA 1975.

14. More difficult questions of statutory inter­
pretation arise when the literal interpretation 
of a statutory provision Is at odds with an 
interpretation that arguably furthers the stat­
ute's purpose.

15. Our holding is that the increasing percent­
ages in AS 23.30.175(a) apply to all claims 
arising after May 22, 1975. The increasing 
percentage is computed or, the basis of Alas­
ka’s average weekly wage. c lnce the average 
weekly wage will change with passage of time, 
this raises a question as to which year’s aver-
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On
July 1,1975 

January 1,1976

The Rate Shall Be
80 per cent of the state's 
average weekly wage
100 percent of the state’s 
average weekly wage

For All Claims
arising after July 1,1975, and 
before January 1,1976
arising after January 1,1976, 
and prior to January 1,1977

Had the legislature intended Wien’3 con­
struction, it is likely they would have ex­
pressly so indicated. The effective date of 
the act is the natural date for establishing 
when the new rates go into effect.

[4] The purpose of workers’ compensa­
tion is to compensate the victims of work­
rated injury for a part of their economic

age weekly wag'- controls the computation of 
the percentage. The percentage increases but 
does the base also?
The maximum limitation table In effect at the 
time of Mr. Arant’s death stated:

The weekly rate of compensation for disabili­
ty or death may not exceed the percentage of 
the state average weekly wage as determined 
by the table contained in this subsection

Ch. 83. § 2, SLA 1975. The legislature amend­
ed the statute, effective August 31, 1977, to 
read:

The weekly rate of compensation for disabili­
ty or death for a recipient residing in Alaska 
may not exceed the percentage of the Alaska 
average weekly wage in effect on the date o f  
in ju ry  as determined by the table contained 
in this subsection . .

Ch. 75, § 3, SLA 1977 (emphasis added) (codi­
fied at AS 23.30.175(a)).
One position is that not only the percentage  of 
the average weekly wage increases, but that 
the average w eekly wage also changes, periodi­
cally until 1981, with fluctuations in the state's 
average weekly wage. Thus, if the state’s aver­
age weekly wage for the first period of the 
maximum rate table was $200.00, the maxi­
mum computation allowable for that period 
would be 80 per cent of $200.00, or $160.00. If 
the state's average weekly wage in 1976 were 
$300.00, the maximum compensation for all 
claims would be the increased percentage al­
lowed by the statute, 100 per cent of that in­
creased average wage, or $300.00 per week, 
etc. A person injured after 1977 could not 
claim this. The 1977 amendment still gives 
recipients an increasing percentage, but an in­
creasing percentage relative to the same 
amount, /. e., the weekly wage In effect at the 
date of injury. Thus, using the same hypotheti-

loss, measured by the wage loss to the 
worker or the surviving family.1* Congress, 
as part of the Occupational Safety and 
Health Act,17 created che National Commis­
sion on State Workmen’s Compensation 
Laws "to determine if such laws provide an 
adequate, prompt, and equitable system of 
compensation for injury or death arising

cal figuios, the limitaUon would rise according 
to the new increasing percentage, 100 per cent, 
for all claims, but relative to the same average 
weekly wage, 1. e., 100 per cent oi $200.00, or 
$200.00 for injuries occurring during the first 
period of *he table.
Whether the 1977 amendment was intended to 
clarify or change the prior law is unclear. If it 
was intended as a clarification, it governs the 
maximum limitation on all awards. If it was a 
change in policy, it governs the limitation only 
for injuries occurring after August 31, 1977, the 
effective date of the amendment. This issue as 
to the base wage was not addressed by the 
parties, and we do not decide it.
The record indicates that the Workmen’s Com­
pensation Board assumed, for the Arants' 
award, that the base increases as well as the 
percentage. The Board apparently used 
$248.00 as the base wage for the first payment 
period ($198.40 is 80 per cent of $248.00) and 
$357.59 as the base wage for the second pay­
ment period. Despite this construction by the 
Board, Wien has never argued that the base 
wage should not increase above the state aver­
age wage as of the date of injury.

16. Vetter v. A laska W orkm en's Comp. Bd., 524 
P.2d 264, 266 (Alaska 1974); Hewing v. A laska 
W orkm en 's Comp. Bd., 512 P.2d 896, 900 (Alas­
ka 1973); 2 A. Larson, Workmen’s Compensa­
tion Law § 57.10, at 10-1 to 10-2 (1976); Divi­
sion of Research, Alaska Legislative Affairs 
Agency, Workers’ Compensation: The Feasibil­
ity of Establishing a State Fund 1 (February
1977) [hereinafter cited as Alaska Workers’ 
Compensation Report].

17. Pub.L.No.91-596, 84 Stat. 1590-1616, 29 
U.S.C.A. §§ 651-78.
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out of or in the course of employment.” 18 
The Commission’s report in 1972 found that 
"[t]he inescapable conclusion is that State 
workmen’s compensation laws in general 
are inadequate and inequitable.” 18 It made 
eighty-four specific recommendations, nine­
teen of which were designated as "essen­
tial” for adequate compensation systems.** 
Although there was some sentiment that 
workers’ compensation should be immedi­
ately federalized,21 the Commission urged 
that the progress of the states in imple­
menting the essential recommendations be 
evaluated on July 1,1975; and if necessary, 
Congress should at that time guarantee

18. Occupational Health and Safety Act § 27, 29 
U.S.C.A. § 676(a)(2); see a lso  D irector, O ffice 
o f  W o rke rs ’ Comp. P rogram s v. Boughman, 
178 U.S.App.D.C. 132, 137 n.15, 545 F-.2d 210, 
215 n.15 (1976); Alaska Workers' Compensa­
tion Report, supra note 16, at 6; In troducto ry  
Comments, Advisory Comir..:'ee on Work­
men’s Compensation Laws, Council of State 
Governments, W orkm en ’s Compensation and 
Rehabilitation Law  at ix (rev. ed. July 1974). 
The Congressional findings which motivated 
the establishment of the Commission were 
that:

(A) the vast majority of American work­
ers, and their families, are dependent on 
workmen’s compensation for their basic eco­
nomic security in the event such workers 
suffer disabling injury or death in the course 
of their employment . . . ;  and

(B) in recent years serious questions have 
been raised concerning the fairness and ade­
quacy of present workmen’s compensation 
laws In the light of . . . increases in the
general level of wages and the cost of living.

Occupational Health and Safety Act § 27, 29 
U.S.C.A. § 676(a)(1).

10. Alaska Workers’ Compensation Report, su­
p ra  note 16, at 6, quoting The Report of the 
National Commission on State Workmen’s 
Compensation Laws (July 1972).

20. Alaska Workers' Compensation Report, su­
p ra  note 16, at 6, re ferring to The Report of the 
National Commission on State Workmen's 
Compensation Laws (July 1972); In troducto ry  
Comments, Advisory Committee on Work­
men’s Compensation Laws, Council of State 
Governments, W orkmen's Compensation and  
Rehabilitation Law  at ix (rev. ed. July 1974).

21. Alaska Workers’ Compensation Report, su­
p ra  note 16, at 6; Crihfield, Forew ard  to Advis­
ory Committee on Workmen’s Compensation
Laws, Council of State Governments, W ork ­
m en ’s Compensation: A Challenge to the 
S tates at vi (February 1973).

compliance with the essential recommenda­
tions.21

The essential recommendations included 
an increase in the maximum limitation on 
death benefit to 200 per cent of the state­
wide average weekly wage achieved 
through a phase-in.23 The Council of State 
Governments stated:

The limited benefits payable in the case 
of death under state workmen's compen­
sation laws were an important considera­
tion in causing the National Commission 
to find that generally workmen’s compen­
sation laws provided inadequate bene­
fits.24

22. In troduc to ry  Comments, Advisory Commit­
tee on Workmen’s Compensation Laws, Coun­
cil of State Governments, W orkm en ’s  Compen­
sation and Rehabilita tion Law  at ix (rev. ed. 
July 1974).

23. In D irecto r, O ffice o f  ,/o rk e rs ' Comp. P ro ­
gram s v. O 'Keefe. 545 F.2d 337 (3d Cir. 1976), 
the court stated:

(T]he National Commission recognized that 
"the arguments . . . concerning the
maximum weekly benefits for temporary and 
permanent disabilities are equally applicable 
for death cases.”  The Report of the National 
Commission on State Workmen’s Compensa­
tion La.vs 71 (1972). Therefore, the Comm is­
sion recommended that death benefits, like  
d isab ility beneFits, be lim ited a fte r  a phase-in 
period  to "at least 2 0 0  p e r cent o f  the State’s 
average w eekly wage." Id. at 72.

545 F.2d at 347 (emphasis added). The court in 
D irector, O ffice o f  W o rke rs ' Comp. P rog ram s 
v. Boughman, 178 U.S.App.D.C. 132, 545 F.2d 
210 (1976), characterized the Commission’s 
recommendations:

It is revealing, therefore, that the Commis­
sion not only recommended the same "Maxi­
mum Weekly Benefit"—phased in to 2 00%  
o f  the statew ide average w eekly w age—in 
death cases as in disabilitv cases, but also 
noted that exactly the same arguments sup­
ported having such a maximum in both types 
of cases.

At 137 n.15, 545 F.2d at 215 n.15 (Skelly 
Wright, J.) (emphasis added, citation omitted). 
But see D irector, O ffice o f  W orke rs ' Comp. 
P rog ram s v. Rasmussen, 567 F.2d 1385 (9th 
Cir. 1978).

24. Advisory Committee on Workmen’s Com­
pensation Laws, Council of State Governments, 
W orkm en ’s  Compensation : A Challenge to the 
States  13 (February 1973). The Court of Ap­
peals for the District of Columbia termed the 
recommendations for a new phased-in maxi-
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Alaska and other states enacted many of 
the Commission’s recommendations, includ­
ing the increases in maximum benefit limi­
tations.** The impetus for action probably 
came both from the shortcomings revealed 
by the Commission’s report and from the 
states’ desire to avoid federal takeover of 
the program.1*

Alaska’s situation illustrates why the 
Commission found workers’ compensat.jn 
"inadequate and inequitable.” In 1975, be­
fore the niw maximum rates went into 
effect, the maximum limitation on compen­
sation payments was $175.00,17 but in Alas­
ka, the average weekly wage was $248.00.28 
Thus, prior to the 1975 amendments, the 
statute theoretically granted recipients of 
death benefits 85 per cent of the deceased 
worker’s wage,** but most claimants instead 
received the maximum limitation. The 
maximum limitations on death benefits 
frustrated achievement of the purpose of 
workers' compensation to secure adequate 
compensation.

Wien’s position would leave many work­
ers inadequately compensated. Claimants

mum limitation among "the most significant" 
of the Commission’s recommendations. D i­
rector, O ffice o f  W orkers' Comp. P rog ram s v. 
Boughman, 178 U.S.App.D.C. at 137 n.15, 545 
F.2d at 215 n.15.

25. By 1975, at least ten states based a maxi­
mum limitation on death benefits upon a per­
centage of the state's weekly wage. D irector, 
O ffice o f  W orkers' Comp. P rog ram s v. Bough­
man, 178 U.S.App.D.C. 132, 135, 545 F.2d 210, 
213 (1976). A February 1977 report of the 
Alaska Legislative Affairs Agency observed: 
"State legislation in recent years has been 
strongly influenced by the work of the 1971-72 
National Commission on State Workmen’s 
Compensation Laws." Alaska Workers* Com­
pensation Report, supra  note 16, at 6. That 
report also noted: “The development of work­
men's compensation in Alaska has generally 
conformed to the trend which has prevailed in 
other states." Id. at 10.

26. As the Council of State Governments rather 
tactfully noted: "(l]t behooves the States to
bend sincere efforts toward modernizing their
workmen's compensation programs." Adviso­
ry Committee on Workmen’s Compensation 
Laws, Council of State Governments, W ork ­
men's Compensation: A Challenge to the 
States 1 (February 1973). It indicated that
enactment of the nineteen essential recommen-

such as the Arants would be frozen a t an 
amount that did not achieve the purposes of 
the statute. Really, no workers would re­
ceive a phased-in increase; each successive 
group of workers would be subject to dif­
ferent maximum rates. Wien’s position 
makes the phase-in a device to l im i t  the 
number of claimants who would have the 
benefit of an adequate maximum limita­
tion.

The Arants’ position accords with the ori­
gin of the new rate table and with the 
purpose of workers’ compensation. In AS 
23.30.175(a), the legislature adopted the 
Commission’s recommendations for an in­
crease, phasing in an adequate maximum 
rate for all workers. The large increase 
restores protection to the worker, while the 
phase-in protects the employer from the 
adverse impact that a large, one-step in­
crease might cause.

In response to the National Commission’s 
report, Congress in 1972 enacted amend­
ments fixing new maximum limitations on 
death and disability payments in the Long­
shoremen’s and Harbor Workers’ Compen-

dations was "the surest way to preserve and 
strengthen the state system of workmen's com­
pensation." Id. at 2 (emphasis added).

27. See ch. 52, § 1, SLA 1974 and ch. 10. § 3. 
SLA 1972.

28. This was Alaska’s average weekly wage 
from October 1974 to June 1975. Statistics 
from the Workmen's Compensation Division, 
Department of Labor, State of Alaska. The 
Arants' first weekly payment was $198.40, 
which is 80 per cent of $248.00. This is be­
cause the first maximum limitation in the AS 
23.30.175 table provides for 80 per cent of the 
state’s average weekly wage, but the average 
weekly wage for that calculaUon was measured 
as of October 1974 to June 1975. Ch. 83. § 2, 
SLA 1975 (current version at AS 23.30.175(b)).

29. The statute fixing death benefits for a sur­
viving spouse with two children at 85 per cent 
of the deceased worker's averag .• weekly wage 
was in effect for about one yea •, from May 4, 
1974 to May 22, 1975. Ch. 56, § 1, SLA 1974. 
Prior to the effective date of tl e 1974 amend­
ments, death benefits for a surviving spouse 
and two children were fixed at 65 per cent of 
the deceased worker's wage. Ch. 99, § 3, SLA 
1966.
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sation A ct*  similar to the maximums in AS 
23.30.175{a).,l The purpose of this legisla­
tion further supports the Arants’ position. 
The House Committee Report states:

The basic requirement of the Act is for 
the injured worker to receive 66%% of his 
average weekly wage. Historically 
this % requirement has been subject to an 
arbitrary limitation in order to protect 
against a high compensation payment for 
injuries to highly paid workers. As a 
result of the 12 year freeze on increasing 
benefits under this Act the present $70 
maximum results in few workers receiv­
ing % of their average weekly wages and 
many workers receiving as low as 30% of 
their average weekly wage.

[These amendments] provide that the 
maximum compensation for disability 
shall not exceed 200% of the national 
average weekly wage to be determined

30. Longshoremen's and Harbor Workers' Com­
pensation Act, 33 U.S.C.A. § 906(b), as amend­
ed by Pub.L.No.92-576, 86 Stat. 1252, 33 U.S. 
C.A. § 906(b)(1) (1970 & Supp..'978). See D i­
rector, O ffice o f  W orkers' Comp. P rog ram s v. 
O'Keefe. 545 F.2d 337, 347 (3d Cir. 1976); D i­
rector, O ffice o f  W orkers' Comp. P rog ram s v. 
Boughman, 178 U.S.App.D.C. 132, 137 n.15, 
545 F.2d 210, *15 n.15 (1976).

31. The maximum table in the federal Long­
shoremen’s Act states:

[Compensation f o r  disab ility shall not ex­
ceed the following percentages of the appli­
cable national average weekly wage as deter­
mined by the Secretary [of Labor] under 
paragraph (3):

(A) 125 per centum or $167, whichever is 
greater, during the period ending September 
30, 1973.

(B) 150 per centum during the period be­
ginning October 1, 1973, and ending Septem­
ber 30, 1974.

(C) 175 per centum during the period be­
ginning October 1, 1974, and ending Septem­
ber 30, 1975.

(D) 200 per centum beginning October 1,
1975.

33 U.S.C.A. § 906(b)(1) (Supp.1978) (emphasis 
added).
Unlike the Alaska statute, the maximum limita­
tion table In the federal act does not explicitly 
apply to death benefits. In two cases, employ­
ees argued that death benefits under the federal 
act had no  maximum limitation. D irector, O f­
fice o f  W orke rs ' Comp. P rog ram s v. O 'Keefe, 
545 F.2d 337 (3d Cir. 1976); D irector, O ffice o f  
W orkers' Comp. P rogram s v. Boughman, 178 
U.S.App.D.C. 132, 545 F.2d 210 (1976). Both

annually by the Secretary of Labor. The 
expectation, is that a 200% maximum wi.l 
enable approximately 90% of the work 
force covered by this Act to receive % of 
their average weekly wage. In order to 
ease the adjustment of these benefits 
which at a minimum will result in dou­
bling the compensation payment for most 
covered workers, the bill provides a 
pha3e-in in four steps . . . .**

Wien asserts that the intent of one legis­
lature does not determine the intent of an­
other. Both Congress and the Alaska legis­
lature, however, were responding to a simi­
lar factual situation: maximum limitations 
which cut off most compensation claims.53 
Both statutes were enacted in response to 
the critique of the National Commission 
and embodied its recommendations. The 
intent of another legislature facing a simi-

couits found that Congress intended to limit 
death benefits in the same manner as disability 
payments. A contrary result was reached in 
D irector, O ffice o f  W orke rs ' Comp. P rog ram s  
v. Rasmussen, 567 F.2d 1385, 1391 (9th Cir.
1978).
We have found no case in which a party argued 
that the maximum rate table in the Longshore­
men's Act applies in the manner urged by 
Wien. This suggests the improbability of 
Wien’s interpretation of this type of statutory 
table, since the federal maximum rates went 
into effect in 1972.

32. 1 LR.Rep.No.92-1441, 92d Cong., 2d Sess., 
reprin ted in  [1972] U.S.Code Cong. & Admin. 
News, pp. 4698, 4700. Committee reports are 
oft-used aids in statutory interpretation. E. g., 
Hailing v. In iandboatm en ’s  Union, 585 P.2d 
870, 874 (Alaska 1978); M ille r  v. M onrean, 507 
P.2d 771, 776 & n.13 (Alaska 1973); C. Sands, 
2A Sutherland Statutory Construction § 48.06 
(4th ed. 1973); see S ta rr  v. Hagglund, 374 P.2d 
316, 319 & n.13 (Alaska 1962) (committee re­
ports to constitutional convention used for con­
stitutional interpretation).

33. Appellant argues that the situations are dif­
ferent because Congress did not enact any in­
crease for 12 years prior to the 1972 Act. See 
text accompanying note 32 in fra . The situa­
tions are essentially similar. Even though the 
Alaska legislature enacted periodic increases, 
the limitation still cut off most claims. The 
need for increased benefits was probably great­
er in Alaska than the need nationally because 
of dramatic pipeline-related wage increases in 
Alaska.
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lar problem and enacting a similar statute 
is a long-accepted and helpful aid in statu­
tory construction.14 Further, in AS 23.30.- 
175, the Alaska legislature has specifically 
utilized the federal Longshoremen’s Act.* 
In a number of instances, this court has 
referred to federal decisions construing pro­
visions of the Longshoremen’s Act which 
are similar to the Alaska Workmen’s Com­
pensation A ct*

Wien and amicus offer two alleged obsta­
cles to the Arants' interpretation: AS 23.-
30.172 ana the impairment of contract 
clauses of the federal and Alaska constitu­
tions. The mainstay of their argument is 
an interpretation of AS 23.30.172, which 
stated:

Benefit adjustments. Benefits for 
temporary and permanent disability shall 
be calculated under this chapter accord­
ing to currently existing benefit rates 
regardless of the benefit rates in exist­
ence at the time of the injury, unless this 
calculation would cause a decrease in the 
actual benefits receivable.17 

The scope oi this section was decreased in 
1976,38 and the section was eliminated en-

34. See 2A C. Sands, Sutherland Statutory Con­
struction §§ 52.01, 52.03 (4th ed. 1973). Such 
statutes are said to be "in pari materia,”  /. e., 
as cut from the same cloth.

35. In 1976, the legislature changed AS 23.30.- 
175 so that a recipient of Alaska compensation 
payments who did not reside in Alaska would 
not receive percentages of A laska ’s  average 
weekly wage:

For the purposes of determining the aver­
age weekly wage of a state other than Alas­
ka, the commissioner shall adopt the average 
weekly wage as computed and published by 
the state agency responsible for administer­
ing the workmen’s compensation laws of that 
state. F o r those s la tes in which n o  figure is 
published, the comm issioner sh a ll adopt the 
average weekly wage fo r  that state as pub ­
lished by the United States Secretary o f  La ­
b o r fo r  the purposes o f  the Longshoremen's 
and H a rb o r W orkers' Compensation Act

Ch. 252, § 5, SLA 1976 (emphasis added) (codi­
fied at AS 23.30.175(c)).

36. See S ta ffo rd  v. Westchester F ire Ins. Co., 
526 P.2d 37. 40 (Alasha 1974) (double recov­
ery): Hewing v. A laska Workmen's Comp. Bd., 
512 P.2d 896, 899 (Alaska 1973) (wage-earning 
capacity): Barber v. New England Fish Co., 510 
P.2d 806, 812 (Alaska 1973) (compensation is
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tirely in 1977.** As originally drafted, one 
version of Ao 23.30.172 read: “Benefits 
for temporary and permanent disability or 
death shall be calculated . . . ” (em­
phasis added).4* Wien argues that the elim­
ination of the phrase “or death" from AS
23.30.172 means that AS 23.30.175 does not 
authorize the Arants’ payments to rise be­
yond their initial level.

Wien's argument involves four analytical 
steps: the Arants’ claim for increased death 
benefits is a claim for a retroactive increase 
in benefits; section 172 is the only section 
that provides for retroactive application of 
compensation rates; section 172 does not 
include death benefits; therefore, AS 23.-
30.172 precludes application of the increas­
ing maximum limitations in AS 23.30.175 to 
the Arants’ death benefit payments. This 
argument is seriously flawed.

First, and foremost, the Arants do not 
seek a retroactive increase in benefits. The 
statute enacting the maximum rate table 
was passed and became effective on May 
22, 1975, fully three months before Mr. Ar- 
ant’s death. Assuming, as Wien maintains,

exclusive remedy). Other courts interpreting 
Alaska’s worker compensation statute have 
also looked to the federal Longshoremen's Act. 
See, Johnson  v. Standard O il Co. o f  C a t, 30 
F.R.D. 329, 330 (D.Alaska 1962) (subrogation 
of claim by employer's assignment to insur­
ance carrier).

37. Ch. 51, § 1, SLA 1974.

38. It was limited to temporary total disability 
cases which existed for more than two years 
and permanent total disability. The amend­
ment made the section inapplicable to perma­
nent partial disability. Ch. 252, § 3, SLA
1976.

39. Ch. 75, 5 11, SLA 1977.

40. On February 20, 1974, two versions of this 
bill were introduced in the Senate and re­
ferred to the Labor and Management Com­
mittee. One version included death benefits, 
see S.B. 400, 8th Leg., 2d Sess. § 1 (1974). 
The other version did not, see S.B. 400 am., 
8th Leg., 2d Sess. § 1 (1974). The reference 
library of the state legislature has, on micro­
film, copies of all the bills which have been 
introduced.
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that compensation rates irrevocably vest at 
the time of injury, the Arants’ claim is that 
these increasing rates of compensation vest 
ed a t the time of injury. We may assume 
that removal of death benefits from AS
23.30.172 meant that death benefits would 
not receive retroactive increases. Under 
this theory, all compensation claims from 
deaths which occurred before May 22,1975, 
could not rise to the new maximums. Mr. 
Arant died after May 22, 1975.41

Second, Wien's interpretation of legisla­
tive intent is unreasonable. Neither Wien 
nor amicus point to any direct evidence for 
their interpretation of the rather exotic in­
terplay between AS 23.30.172 and .175. 
Their inference of this relationship requires 
the following construction of events: in 
1975, the legislature enacted a new method 
of calculating maximum limitations, explic­
itly used words applying the new limitation 
to death benefits, but, a t the same time, 
intended that a 1974 amendment that 
doesn’t even mention death benefits coun­
termand the explicit language of the 1975 
statute. Further, since AS 23.30.175 u^es a 
new method for calculating maximum limi­
tations, Wien credits the legislature with 
uncanny foresight to anticipate, in 1974, the

41. A recent compensation claim decision, Hood  
v. State, W orkmen's Comp. Bd., 574 P.2d 811 
(Alaska 1978), required interpretation of AS 
23.30.172. A worker who had lost a leg in 1973 
sought the benefit of a 1975 rate increase. We 
held that AS 23.30.172 applied to workers with 
permanent partial disability and granted Hood 
the increase. The issue before the court was 
narrowed to the scope of retroactivity:

[With respect to section 172,] it is clear that 
the legislature intended to give the act a 
re troactive effect so that we are concerned 
only with the scope o f  its retroactive p rov i­
sions.

Id. at 815 (emphasis added). We termed 
Hood’s claim retroactive: the injury was in 
1973 and the increase occurred after his injury, 
in 1975. In Hood, we did not decide whether a 
retroactive increase in workers’ compensation 
would impair obligation of contract because AS 
23.30.172 (Ch. 51, § 2, SLA 1974) provided that 
‘‘ [f]unds needed to cany out the provisions of 
this section shall be appropriated from the gen­
eral fund." 574 P.2d at 815-16 & 816 n.13. 
The employer did not have to pay any of the 
retroactive increase.

42. See page 358 and note 23 supra.
43. Ch. 75, § I I ,  SLA 1977.

new type of rate table it would adopt in 
1975.

The substantive intent attributed by 
Wien to the legislature is that disability 
payments should gradually increase but 
that death benefits should not' This inter­
pretation is inconsistent with the specific 
events that spawned the new rate struc­
ture. The National Commission’s critique 
of workers’ compensation maximum limita­
tions applied with equal force to death and 
disability payments42 and the legislature 
expressly included death benefits within the 
language of AS 23.30.175.

Finally, by Wien’s logic, the increasing 
maximum rates in AS 23.30.175 no longer 
apply to disability payments. Wien and 
amicus maintain that any increase of a 
maximum limitation is a retroactive in­
crease and that only AS 23.30.172 grants 
retroactive increases. AS 23.30.Ti 2, how­
ever, was repealed in 1977.43 Wien’s posi­
tion means that the increasing maximum 
rates now do not even apply to disability 
payments since the necessary authority for 
the "retroactive” increases, AS 23.30.172. no 
longer exists.44

44. While AS 23.30.172 certainly does not have 
the impact urged by Wien, neither does it have 
the rather unusual effect argued by the Arants. 
Their brief states:

Appellees additionally feel that AS § 23.30.- 
172 . .  . is applicable to this case and
requires that not only the present increases 
in rates of compensation required by AS 
§ 23.30.175, . . .  but any further in­
creases in the rate of compensation affected 
by amendment to AS § 23.30.175 be paid to 
appellees subject only to the maximum of 
85% of William C. Arant's average weekly 
wage at the date of his death.

Appellee’s Brief at 17. Section 172 has been 
repealed. The Arants therefore request that this 
court give effect to a repealed statute and hold 
that, in the future, they are entitled to increases 
that have not yet occurred.
Further, the Arants conclude that AS 23 30.172 
was made applicable to death benefits by read­
ing significance into inconsequential changes in 
AS 23.30.215(b). Compare  ch. 99, § 3, SLA 
1966 (death benefits shall be "subject to the 
same weekly maximum limitation in the aggre­
gate as temporary total disability compensation 
under § 175(a) of this chapter” ) with ch. 83, 
§ 12, SLA 1975 (deletion of the words "under
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the Alaska and the United iable, Alaska’s future average weekly wage,[5] Both
States Constitutions forbid laws that impair 
obligation of contract.4* Wien has an insur­
ance policy whereby Wien pays premiums 
and the carrier agrees to pay the compensa­
tion awards of Wien’s employees. Wien 
argues, on behalf of Underwriters Adjust­
ing Company, that the maximum rate table 
impairs obligations under its insurance con­
tract for two reasons. First, Wien argues 
that the table provides for retroactive in­
creases. We have already discussed this 
argument. The maximum rate table pro- 
spectively phases in an increase. It has no 
retroactive effect because it does not grant 
increases to claimants injured before the 
new maximum rates were passed.4* Wien 
and its insurance carrier were on notice 
that any injury resulting from Mr. Arant’s 
employment would be subject to the in­
creasing maximum rates in AS 23.30.- 
175(a).47

Second, Wien argues that the increasing 
maximums impair contract because they tie 
compensation payments to an unknown var-

§ 175(a) of this chapter"). The current version, 
enacted in 1977, is still slightly different, stat­
ing that death benefits shall be subject to the 
maximum limitation “as provided in § 175 of 
this chapter." AS 23.30.215(b).
The legislature specified what retroactive in­
creases were appropriate in AS 23.30.172. It 
explicitly removed death benefits from the sec­
tion. If the legislature in 1975 intended the 
retroactive provision it passed in 1974 to cover 
death benefits, it probably would have said so. 
Courts do not infer retroactive operation of 
statutes in such ambiguous circumstances. 
See Hood v. S la te , A laska W orkm en ’s Comp. 
Bd. 574 P.2d 811, 313-14 (Alaska 1978); AS 
01.10.090; 2 C. Sands, Sutherland Statutory 
Construction § 41.04 (4th ed. 1973).

45. U.S.Const. art. 1, § 10; Alaska Const, art. I, 
§ 15.

46. Wien’s only case support is Tennessee C oa l 
& Iron  D iv. v. Hubbert, 268 Ala. 674, 110 So.2d 
260 (1959), and the cases cited therein. They 
are not on point. Tennessee C oa l involved a 
compensation statute giving the wife of a de­
ceased worker the right to any disability pay­
ments to which the deceased worker would 
have been entitled. The plaintiffs husband had 
died before enactment of the statute. The 
court held that the contract clause required 
application of the statute only to injuries which 
occurred after the statute's passage. All au­
thority cited in Tennessee Coal, id. 110 So.2d at

changes in which “could not be fairly or 
accurately contemplated by appellant and 
its carrier a t the time the policies were 
written.” I t is true that as between the 
employer and the insurance company, the 
insurance contract will now have to allocate 
the risk of changes in the statewide average 
weekly wage. An important aspect of all 
contracts, however, is allocating the risk of 
future change.48

Wien’s interpretation would mean that 
any maximum limitation other than a flat 
dollar amount would be unconstitutional; a 
percentage of anything would almost al­
ways be uncertain. The legislature, accord­
ing to Wien, could not set maximum limita­
tions that automatically adjust to the fu­
ture economic situation. All Wien express­
es is its understandable preference for the 
certainty of the dollar amount maximum 
limitations. The new method of calculating 
maximums represents a legislative judg­
ment that the certainty provided by the 
dollar amounts was a t the cost of inade-

262-66, simply stands for the proposition that 
the statute in effect at the time of the work-re­
lated accident determines compensation rights.

47. Wien's concept of retroactivity would mean 
that the contract clause prevents phasing in 
any increase in the maximum limitation. 
Faced with inadequate compensation levels, 
the legislature would have to do nothing, enact 
a small increase, or enact one very large in­
crease. If the legislature could enact one large 
increase, this court will not withhold from the 
legislature the sensible alternative of spreading 
that increase over a number of years. See, e. 
g.. M 'Cu lloch  v. M aryland, 17 U.S. (4 Wheat.) 
316, 420-21, 4 L.Ed. 579, 605 (1819). Under 
Wien’s analysis, the only way the legislature 
could phase in an increase in maximum limita­
tions would be to pay for it with public monies. 
The whole concept of workers' compensation, 
however, it that the work enterprise and the 
price of its products bear the cost of injuries 
occurring in the conduct of the enterprise. 
Fru it v. Schreiner, 502 P.2d 133, 140-41 (Alas­
ka 1972); 1 A. Larson, Th • Law of Workmen's 
Compensation §§ 1,00. 2.20 (1978).

48. Consider the classic contract. A  agrees to 
buy widgets from B  at, say, $10.00. If the price 
of the things necessary to make widgets goes 
up, A benefits from the contract. If their price 
goes down, B  benefits from the contract.
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quately compensating workers and their 
families.

II. ATTORNEY’S FEES
We will consider in turn the fee award 

for the Board proceeding and for the Supe­
rior Court appeal.

AS 23.30.145 provides for av/ard of attor­
ney’s. fees in workers’ compensation cases. 
AS 23.30.145(a) specifies a formula:

Fees for legal services rendered in re­
spect to a claim are not valid unless ap­
proved by the board, and the fees may 
not be less than 25 per cent on the first 
$1,000 of compensation or part of the 
first $1,000 of compensation, and 10 per­
cent of all sums in excess of $1,000 of 
compensation. When the board advises 
that a claim has been controverted, in 
whole or in part, the board may direct 
that the fees for legal servi'es be paid by 
the employer or carrier in addition to 
compensation awarded; the fees may be 
a'tlowt 1 only on the amount of compensa­
tion controverted and awarded, [empha­
sis added]

AS 23.30.145(b) grants a reasonable attor­
ney fee:

I f  an employer fails to file timely no­
tice ol controversy or fails to pay com-

49. Four justices participated in Haile. The plu­
rality opinion of the court found that the em­
ployer’s delay in making payments due to cir­
cumstances beyond the employer’s control did 
not constitute “ controversion of the claim" and 
therefore a fee award under AS 23.30.145(a) 
was not proper. 505 P.2d at 839-41. Chief 
Justice Rabinowitz would have held that AS 
23.30.145(a) prescribes a minimum fee award 
applicable to all compensation cases, regard­
less of whether the claim is controverted: the 
fact of controversion permits the Workmen’s 
Compensation Board to require the employer to 
pay attorney’s fees. Id. at 841-42 (concurring 
and dissenting opinion). Justice Erwin agreed 
that AS 23.30.145(a) required a finding of con­
troversion by the employer but would have 
fount it on the facts in Haile. Id. at 842—44 
(cone jrring and dissenting opinion). See note 
52 in fra .

50. It is not clear whether the Arants raised this 
issue in the proceeding before the Board. The 
sole reference at the Board hearing to attor­
ney’s fees was at the beginning of the hearing 
by Wien's attorney:

pensation or medical and related benefits 
within 15 days after it become dues or 
otherwise resists the payment of compen­
sation . . . ,  the board shall make
an award to reimburse the claimant for 
his costs in the proceedings, including a 
reasonable attorney fee. [emphasis add­
ed]

In Haile v. Pan American World Airways, 
Inc., 505 P.2d 838 (Alaska 1973), we held 
that the section 145(a) formuia only applies 
to “controverted” claims and the section 
145(b) grant of reasonable attorney fees 
applies to an employer who otherwise fails 
to make payment of compensation.49 The 
Arants maintain that Wien controverted 
the claim. Wien maintains that while it 
"resisted” payment of the increased 
amount, it did not “controvert” the claim.

[6] The Board’s decision makes no men­
tion of the controversion issue. I t simply 
concludes:

We find that the defendant resisted 
payment of compensation in excess of 
$198.40 a week, and applicant retained an 
attorney in the successful prosecution of 
this case. Attorney fees in the amount of 
$500 are awarded to applicant’s attorney 
to be paid by the defendant.60

Mr. Page: There are two questions that are 
raised aside from the question of penalties 
and attorney fees which will be taken care of 
norm ally !? ). [as in the original]

The last word could be “ orally." In any event, 
Wien does not argue that the Arants’ request 
for attorney’s fees was not timely raised in the 
proceedings below.
If reasonable attorney’s fees under AS 23.30.- 
145(b) were proper in this case, the Board still 
should have conducted a hearing on the ques­
tion, requested evidence from the parties, or at 
least indicated in its order how it arrived at the 
$500.00 determination. S e i  H aile v. Pan Am er­
ican W orld  A irw ays, Inc., 505 P.2d 838, 841 
(Alaska 1973) (remanding for a hearing on at­
torney’s fees and r asts). The court in Reeves 
v. S ierra Homes, 29 Or.App. 441, 563 P.2d 
1242, 1242 (1977), remanded a case where the 
record simply revealed the dollar amount 
granted by the Workmen’s Compensation 
Board: "Without evidence or a stipulation 
there is no way we can measure the discretion 
exercised."
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We hold that <Vicn controverted the Ar- 
ants’ claim and remand the case to the 
Board to compute attorney’s fees according 
to the statutory formula in AS 23.30.145{a).

[7] Wien’s reliance on Haile is mis­
placed. There, the employer never denied 
its obligation to pay compensation, it simply 
delayed payments, and prior to the hearing, 
the employer informed the Board that it 
was not contesting the claims. We held 
that the delay in payments did not consti­
tute a controversion.51 Wien, however, has 
consistently denied and litigated its obliga­
tion. to pay the increase sought, and eventu­
ally receivi d by, the Arants.52

Wien’s failure to file a notice of contro­
version is not dispositive on the question of 
attorney’s fees. AS 23.30.145(a) requires a 
finding by the Board of whether there has

51. In Haile, the Workmen’s Compensation 
Board found as a matter of fact that the em­
ployer’s delay was due to conditions over 
which it had no control; the employee did not 
appeal that ruling and so the court did not 
examine the Board's conclusion that the delay 
was involuntary. 505 P.2d at 840-41. Justice 
Erwin would have found that the employer's 
delay, due to a six-month investigation of the 
worker’s legal right to compensation, constitut­
ed controversion as a matter of law. 505 P.2d 
at 842-43 (concurring and dissenting opinion).

52. The fact that Wien agreed to pay compensa­
tion and only disputed the amount does not 
preclude a finding of controversion and an 
award of attorney's fees under AS 23.30.145(a). 
A laska In tersta te v. Houston, 586 P.2d 618, 620 
(Alaska 1978). See J. B. W arrack  Co. v. Roan, 
418 P.2d 986, 990 (Alaska 1966); AS 23.30.- 
145(a) (referring to controverting a claim "in 
whole or in part").

53. AS 23.30.155, "Payment of Compensation,”  
provides, in part:

(a) Compensation under this chapter shall 
be paid periodically, promptly, and directly to 
the person entitled to it, without an award, 
except where liability to pay compensation is 
controverted by the employer.

(b) The first installment of compensation 
becomes due on the 14th day after the em­
ployer has knowledge of the injury or death. 
On this date all compensation then due shall 
be paid. . . .

(d) If the employer controverts the right to 
compensation he shall file with the board on 
or before the 14th day after he has knowl­
edge of the alleged injury or death, a notice

been controversion in fact. If failure to file 
a notice of controversion made the employ­
er liable for lower attorney’s fees, the em­
ployer would benefit from noncompliance 
with the statute and few notices would be 
filed. This backward incentive contrasts 
v/ith the working of AS 23.30.155, which 
requires the employer to file a notice of 
controversion and penalizes the employer 
who does not comply.55 To hold-that there 
is no controversion due solely to the failure 
to file the notice would be to place form 
above substance. We hold that a notice of 
controversion by the employer is not re­
quired for an award of attorney’s fees un­
der AS 23.30.145(a).54

[8,9] AS 23.30.145 seeks to insure that 
attorney’s fee awards in compensation cases 
are sufficient to compensate counsel for

. . . stating that the right to compensa­
tion is controverted . . . .

(e) If any installment of compensation pay- 
aule without an award is not paid within 14 
days after it becomes due, as provided in (b) 
of this section, there shall be added to the 
unpaid installment an amount equal to 20 per 
cent of it, which shall be paid at the same 
time as, and in addition to, the installment, 
unless notice is filed  under (d ) o f  this section 
o r  unless the nonpayment is excused by the 
board  a fte r a show ing by the em p loyer that 
ow ing to conditions ove r which he had no 
con tro l the installm ent cou ld not be paid  
within the period  prescribed fo r  the payment. 
[emphasis added]

Thus, an employer must start compensation 
payments within 14 days of injury; a notice of 
controversion permits the employer, legally 
and without late penalty, not to beg. a pay­
ments. Although the opinion in Haile is some­
what unclear on this point, the reference to the 
employer’s failure to file a notice of controver­
sion was discussed in the context of AS 23.30.- 
155(d). 505 P.2d at 839. In Haile, the Board 
did not levy the late penalty because it found 
the employer’s delay "owing to conditions over 
which he had no control.”  AS 23.30.155(e). 
See note 51 supra.

54. A laska In tersta te  v. Houston, 586 P.2d 618, 
620 (Alaska 1978). The difficulty with inter­
preting AS 23.30.145(a) may arise from the 
somewhat awkward language, “ When the 
board advises that a claim has been controvert­
ed . . . "  (emphasis added). Our opinion
in A laska In terstate  is to the effect that the 
word "advises”  can be read as "finds."
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work performed. Otherwise, workers will 
have difficulty finding counsel willing to 
argue their claims.84 Also, high awards for 
successful claims may be necessary for an 
adequate overall rate of compensation, 
when counsel's work on unsuccessful claims 
is considered. Taking into account these 
factors, however, we are still concerned 
that, in some cases, application of AS 23.30.- 
145(a) results in a fee award that is “out of 
all proportion to the services performed.” 
Haile v. Pan American World Airways, Inc., 
505 P.2d 83°. 840 (Alaska 1973). The reme­
dy for this is statutory change by the legis­
lature, not “interpretation” by the courts. 
The legislature may wish to examine 
whether the formula in AS 23.30.145(a) 
sometimes results in excessive fee award., 
awards higher than are necessary to attract 
counsel into the compensation area.

[10] For the appeal of the Board’s deci­
sion, the Superior Court granted the Arants 
$750.00 in attorney’s fees. Before making 
this award, the court received a motion for 
$6,033.75 in attorney’s fees from the Arants 
and a supporting memorandum, stating 
that counsel had worked 80 plus hours at an 
hourly billing rate of $75.00. The Arants 
appeal the $750.00 award as an abuse of 
discretion.

An award of attorney’s fees is subject to 
the broad discretion of the trial court.5* 
"An abuse of discretion is established where 
it appears that the trial court’s determina­
tion as to attorney’s fees was manifestly 
unreasonable.” Palfy v. Rice, 473 P.2d 606, 
613 (Alaska 1970). The Superior Court’s 
fee award for the appeal should provide for

55. Haile v. Pan American W orld  A irw ays, Inc., 
505 P.2d 838, 844 (Alaska 1973) (Erwin, J., 
concurring and dissenting).

56. S la te  v. A laska lnt'1 A ir, Inc., 562 P.2d 1064, 
1067 (Alaska 1977); City o f  Valdez v. Valdez
Dev. Co., 523 P.2d 177, 184 (Alaska 1974); 
Cooper v. Carlson , 511 P.2d 1305, 1309 (Alaska 
1973); State v. Abbott, 498 P.2d 712, 731 (Alas­
ka 1972); P a lfy  v. Rice. 473 P.2d 606, 613 
(Alaska 1970).

realistic compensation, taking into account 
the same factors that the Workmen’s Com­
pensation Board considers when it grants 
attorney’s fees for non-controverted claims: 
"ths nature, length and complexity of the 
services performed, transportation charges, 
and the benefits resulting from the services 
to the compensation beneficiaries.” 57 Ad­
ditionally, though, the Superior Court 
should consider the Board’s fee award. 
This is relevant where application of the 
formula in AS 23.30.145(a) has produced a 
disproportionately large award for the 
Board proceeding.54

We remand to the Superior Court with 
directions that it remand to the Board for a 
determination of attorney’s fees. The Su­
perior Court shall make its determination of 
the fees to be granted because of the appeal 
after the Workmen’s Compensation Board 
makes its fee award.

The Superior Court’s decision upholding 
the Board’s increase in compensation is AF­
FIRMED. The question of attorney’s fees 
for the Board proceeding and the appeal is 
REMANDED for further proceedings con­
sistent with this opinion.

/ w \ _____________
O  |  KEY NUMBER SYSTEM

57. AS 23.30.145(a). The Board takes these fac­
tors into account when "a claim has not been 
controverted, but . . . bona fide legal
services have been rendered in respect to the 
claim . . . . "  Id. In these circumstances,
the Board directs "payment of the fees out of 
the compensation awarded.”  Id.

58. AS 23.30. l*>d(a) provides for a minimum fee. 
If application of the minimum fee  formula 
yields a fee inadequate to compensate the at­
torneys, there is the right to appeal to the 
Superior Court.
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ASHA staff.33 The burden now shifts to !• Workmon’s Compensation <3=1939

/

appellees to show that the erroneous feasi­
bility ratio did not materially affect the 
Board’s decision.

The decision of the superior court is va­
cated and this case remanded for comple­
tion of the trial proceedings in accordance 
with the foregoing.34

FITZGERALD, J., not participating.
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Virgil H EW IN G , Appellant, 

v.

A LA S K A  W ORKM EN ’S COM PENSATION 
BOARD et al., Appollees.

No. 1625.

Supreme Court of Alaska.

Ju ly  27, 1973.

Proceeding in which workmen’s com­
pensation claimant sought injunction 
against award by the Workmen’s Compen­
sation Board for permanent partial disabil­
ity. The Superior Court, Third Judicial 
District, Anchorage, Edward V. Davis, J., 
affirmed the Board's decision and denied 
claimant’s request for attorney’s fees, and 
claimant appealed. The Supreme Court, 
Rabinowitz, C. J., held that the Board’s 
findings were inadequate to permit review, 
and case would be remanded to the Superi­
or Court with directions to remand to the 
Board for further proceedings.

Remanded with directions.

33. The Board's minutes stntcd :
The Board concurred in FIXA ’s recom­
mendation nnd the ASH A staff’s eval­
uation and recommendation of the best 
project development plan for the R-1G 
Eastchester Urban Renewal Low-In- 
eomo Housing Project under Section 236 
of the National nousing Act. The de-

Suprcmc Court will not vacate find­
ings of the Workmen’s Compensation 
Board if supported by substantial evidence, 
but the Court’s scope of review is not so 
limited where the Board’s decision rests on 
erroneous legal foundations.

2. Workmen’s Compensation <3=1964
Where point as to whether findings of 

the Workmen’s Compensation Board were 
inadequate was manifest on face of record, 
Supreme Court would consider such point 
even though claimant appellant had not 
specifically argue', it.

3. Workmen's Compensation <3=1756
Where claimant’s injuries came within 

purview of statute providing that in per­
manent partial disability cases other than 
cases involving scheduled injuries the com­
pensation is to be determined by specified 
formula, award of Workmen’s Compensa­
tion Board was required to be supported by 
ultimate finding that claimant had suffered 
a decrease in his wage-earning capacity. 
AS 23.30.190(1-20), 44.62.510(a), 44.62.- 
570(b).

4. Workmen’s Compensation <3=803
Consideration of employee’s age, edu­

cation, industrial history, trainability and 
availability of suitable work in the commu­
nity will ensure fair determination of 
wage-earning capacity in circumstances in 
which employee has no postinjury earn­
ings or in which Workmen’s Compensation 
Board determines that postinjury earnings 
do not accurately represent earning capaci­
ty. AS 23.30.210(a).

5. Workmen’s Compensation <3=1756, 1975
Where claimant had no postinjury 

earnings, and Workmen’s Compensation 
Board implicitly rejected claimant’s total 
lack of earnings as fairly representing his

veloper selected was .T. L . Johnston of
Indio, California.

34. In  light of this disposition, wo find it 
unnecessary to discuss appellants’ conten­
tion thnt the superior court erred in deny­
ing their motion for a new trial.
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carning capacity, but failed to support its 
ultimate finding of decrease in wage-earn­
ing capacity with subsidiary findings relat­
ing to other factors and circumstances re­
ferred to in statute prescribing the deter­
mination of wage-earning capacity in cases 
of partial disability and instead stated that 
the Board felt claimant “has incurred per­
manent partial disability equal to 25 per­
cent loss of use of the man as a whole,” 
Board’s findings were inadequate to permit 
review, and case would be remanded to su­
perior court with directions to remand to 
the Board for further proceedings. AS 
23.30.190(1-20), 23.30.210(a), 44.62.510(a), 
44.62.570(b).

6. Workmon’s Compensation <3=856
Unscheduled partial disability award 

should be made for economic loss and not 
for physical injury as such.

7. Workmen's Compensation @=803
Availability of work, in employee's 

community, which he can perform in his 
injured condition is important determinant 
of earning capacity. AS 23.30.210(a).

Ernest Z. Rehbock, Anchorage, for ap­
pellant.

Jesse C. Bell, Atkinson, Conway, Young, 
& Bell, Anchorage, for appellees.

Before RABINOWITZ, C. J., and CON­
NOR, ERWIN and BOOCHEVER, JJ.

O P I N I O N  

RABINOWITZ, Chief Justice.
While working as a cement finisher for 

Peter Kicwit & Sons, Co. on August 5, 
1969, appellant Virgil Hewing injured his 
back and left forearm w h e n  the platform 
on which he was working collapsed and 
fell to the ground. Hewing filed a timely 
application for adjustment of his claim 
with appellee Alaska Workmen’s Compcn-

I. AS 23.30.125(e) provides in pnrt:
I f  not in accordance with lnw, a com­

pensation order may bo r  spended or set 
aside, in whole or in purt, through in- 

512 P.2d— 57

sation Board, seeking an award for perma­
nent partial disability.

Thereafter, the Board conducted a hear­
ing on Hcwing’s claim at which he and his 
wife were the only witnesses. At the time 
of the hearing, appellant was 56-ycars old 
and had only a first-grade education. Ex- 
;ept for a few unskilled, heavy labor jobs, 
Hewing had worked exclusively as a ce­
ment finisher or mason since 1951, having 
had no special training for any other occu­
pation. With the exception of performing 
a few household tasks, he had not worked 
since the accident because he continued to 
suffer pain as a result of his injuries. Ap­
pellant’s physician evaluated his disability 
at 10 percent of “the whole man,” but stat­
ed appellant would be unfit to continue his 
cement masonry profession. Hewing had 
applied for vocational rehabilitation under 
an Alaska Labor Department Program on- 
the-job training in agricultural work, but 
he had not been accepted for the program 
at the time of the hearing. Based on the 
record before it, the Board concluded Hew­
ing had suffered a 25 percent “loss of use 
of the man as a whole’’ and directed that 
compensation be awarded in conformity 
with this conclusion.

Pursuant to AS 23.30.125(c),1 Hewing 
sought an injunction against the Board’s 
award, arguing that the award was not 
supported by substantial evidence nor based 
upon the proper criteria for determining 
the degree of disability. The superior 
court, however, concluded that substantial 
evidence supported t^e 25 percent disability 
award, affirmed the Board's decision, and 
denied appellant’s request for an attorney’s 
fee for legal services rendered in connec­
tion with his appeal. In his appeal to this 
court, Hewing argues that the superior 
court erred in affirming the Board's deci­
sion for the same reasons which make the 
Board’s decision allegedly infirm. He also 
contends that the superior court abused its

junction proceedings in the superior court
brought by a party in interest against
the bonril and all other parties to the
proceedings before the board.
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discretion in denying his request for attor­
ney's fees relating to his appeal.

[1] This court has consistently main­
tained that while we will not vacate find­
ings of the Workmen's Compensation 
Board if supported hy substantial evi­
dence,2 our pcopc of review is not so lim­
ited where the Board’s decision rests on 
erroneous legal foundations.3 Hewing’s 
two-pronged attack on the Board’s decision 
and the superior court’s affirmance thereof 
fits within both of these categories of re­
view. Me urges that the Roard did. not 
rate his disability according to proper cri­
teria and that the Board's 25 percent dis­
ability rating is not supported by substan­
tial evidence.

[2] Our review of the record has con­
vinced us that the findings of fact filed by 
the Board in regard to its disability deter­
mination do not permit us to intelligently 
review the two assertions advanced by 
appellant.4 We have often discussed the 
necessity for, and the character of, find­
ings of fact which the Board is required to 
make under the Alaska Administrative 
Procedure Ac‘.s In Manthey v. Collier,6 a 
case based upon the forerunner of AS 44.- 
62.510(a), we held:

The written decision of the Board con­
tains no such findings. We interpret 
section 19 of the Administrative Proce-

2. 1C. */., Anderson v. Employers Linh. As­
surance Corp., 498 I ’.2il 288, 280-200
(Alaska 19-'2) ; Wilson v. Erickson, -177 
P.2d DOS. !>!>!) (Alnskn 1070) : Keiner
v. City of Anchorage, 378 P.2d 4(H'«. -411
(Alaska 1003).

3. 1C. Anchorage Itoofing Co., Inc. v. 
Gonzales. 507 I*.2d 501, 503 (Alaska
1073) ; Laborers & Ilod Carriers Union, 
Local 341 v. Groothius, -101 P.2d SOS,
S12 (Alnskn 1072).

4. While appellant has not specifically ar­
gued that the Board’s findings are in­
adequate, we consider this point because 
the error is mnnifest on the face of the
record. See  Brown v. Northwest A ir­
lines, Inc., 4-14 I’ .2d 520, 532 (Alaska 
10GS) ; Manthey v. Collier, 307 P.2d SS4,
8S9 (Alnskn 1002) ; Brown v. Alaska 
Indus. Bd., 15 Alaska 025, 020, 224 F.2d
080, 0S2 (0th Cir. 1055).

dure Act to require such findings. The 
Board abused its discretion in failing to 
follow the mandate of the act. The su­
perior court should have, in the proper 
exercise of its review jurisdiction, set 
aside the Board’s order and remanded 
the case for adequate findings. In not 
doing so, the court committed reversible 
error.'5

In the instant case, the Board failed to 
make any specific findings of fact with re­
spect to the degree of appellant’s perma­
nent partial disability, choosing instead to 
frame its rating in the written decision. 
We are unable to determine from the lan­
guage of the Board’s decision whether the 
Board employed the proper criteria in eval­
uating appellant's permanent partial disabil­
ity.

[3-5] AS 23.30.190 governs compensa­
tion for permanent partial disability. 
Since Hewing’s ailments are not “sched­
uled” injuries within AS 23.30.190(1)- 
(19), the formula for determining his dis­
ability is prescribed by paragraph (20) :

[I]n all other cases in this ciass of dis­
ability the compensation is 65 percent of 
the difference between his average 
\ ;kly wages and his wage-earning ca­
pacity after the injury in the same em­
ployment or otherwise, payable during 
the continuance of the partial disability

5. 1C. 11.. Brown v. Northwest Airlines, I in'., 
444 I ’.2il 520 (Alaska 1068) ; Fisehbaek 
iN: Moore of Alaska, Inc. v. Lynn, 430 
l\2il 000, 012 (Alaska 1007): Alaska 
Keili-Mix, Inc. v. Alaska Workmen’s 
Compensation Bd., 417 l ‘.2d 505, 507-508 
(Alaska 10G0) ; Morrison-Knudscn Co. v. 
Vereen, 414 I ‘.2d 530. 530 (Alaskn 1000).

Findings of fact supporting compensa­
tion nwards must be made pursuant to 
AS 44.02.510(a) nnd 44.02.570(b).

6. 307 I\2d 884 (Alaskn 1002),

7. 1,1. at 8S0.

8. AS 23.30.205(10) defines “disnbil’ cy" as 
"incapacity” because of tbe in ju r  to earn 
the wages which the employee wns re­
ceiving at the time of injury in the sntne 
or nay other employment.



ings. The 
failing to 

. The su- 
the proper 
liction, set 
remanded 

s. In not 
reversible

failed to 
:t with rc- 
t’s perma- 
instcad to 
i decision, 
n the lan- 
hethcr the 
ia in cvai- 
ial disabil-

:ompensa- 
disability. 

it “schcd- 
10.190(1)- 
g his dis- 
(20) :
iss of dis- 
icrcent of 

average 
rning ca- 
same em- 
le during 
disability

:.x. lm-.. 
tehbuek 
m, 430 
Alaska 
rknien’s 
.07-50.8 
i Co. v. 
1000). 

npctisn- 
innt to 
I.

ity" as 
to earn 
•as re- 
a same

And, as n.-ld in Manthey v. Collier,9 
since I-Iewing's injuries come within tbe 
purview of the ‘‘other cases" provision, the 
Board’s award 

must be supported by an ultimate finding 
that the claimant has suffered . . .  a 
decrease in his [wagc-Jcarning capacity. 

In turn, the determination of wage-earning 
capacity is prescribed by AS 23.30.210(a): 

In a case of partial disability under § 
190(20) . . .  the wage-earning ca­
pacity of an injured employee is deter­
mined by his actual earnings if the ac­
tual earnings fairly and reasonably rep­
resent his wage-earning capacity. 1 f the 
employee has no actual earnings or his 
.actual earnings do not fairly and reasona­
bly represent his wage-earning capacity, 
the board may, in the interest of justice, 
fix the wage-earning capacity which is 
reasonable, having due regard to the na­
ture of his injury, the degree of physical 
impairment, his usual employment, and 
any other factors or circumstances in tbe 
case which may affect his capacity to 
earn wages in his disabled condition, in­
cluding the effect of disability as it may 
naturally extend into the future. (Em­
phasis added.)

The wording of AS 23.30.210(a) is sub­
stantially identical with that of 33 U.S.C. § 
908(h) of the Federal Longshoremen’s and 
Harbor Workers' Compensation Act. 
Courts have applied 33 U.S.C. § 908(h) to 
require compensation hoards to consider

9. 307 I*.2d 888-8.89 ( in I er|ire( itiK At 'LA 
S 13-3-1 (11 ), a sim ilarly worded fore­
runner o f AS 23.30.11)0(20)).

10. 1C. Amcrienn Mut. Ins. Co. v. .Tones.
138 U.S.App.D.C. 200. 42(1 F.2d 12(53. 
1205-1200 (1070) ; Watson v. Gulf
Stevedore Corp., 400 F.2tl 0-10, 053 (5tli 
Cir. 1908), cert, denied. 304 U.S. 070.
80 S.Ct. 1471. 22 L.Kd.2d 755 (1000) ; 
Army and A ir Forro E .v li. Serv. v. Neu­
man, 278 F.Suiip. .8(15, 807 (W .D .La. 
1007).

State eases applying these factors to 
determine the extent of permanent par­
tial disability include Surratt v. Gunder­
son Bros. IOng'r. Corp.. 250 Ore. 05, 485

899HTttTNG v. ALASKA WORKMEN’S COMPENSATION BOARD Alaska
Cito us, Alaska, 512 P.2d 890

the employee’s age, education, in/ustrial 
history, trainability, and availability of 
suitable work in the community as being 
“other factors” affecting earning capacity.10 
Consideration of these “other factors" will, 
in our view, ensure a fair determination 
of wage-earning capacity in those circum­
stances where the employee has no post-in- 
jury earnings or when the Board deter­
mines that ^ost-injury earnings do not ac­
curately represent earning capacity. Elab­
orating on Manthey v. Collier,11 we hold 
that the Board in this case should have 
supported its ultimate finding of decrease 
in wage-earning capacity with subsidiary 
findings relating to the other factors and 
circumstances referred to in AS 23.30.210
(a), since appellant had no post-injurv 
earnings and since the Board implicitly re­
jected his total lack of earnings as fairly 
representing earning capacity.

[6] In the instant case, the Board 
failed to make adequate findings relating 
to the criteria in AS 23.30.190(20) and AS 
23.30.210(a). A formal “finding of fact" 
on the extent of appellant’s permanent par­
tial disability was not made. Nor did the 
Board ever employ the statutory term 
"wage-earning capacity" in assessing dis­
ability. Instead, in the body of the Board's 
decision, it was stated:
• [W]c feci [appellant] has incurred per­

manent partial disability equal to 25 per­
cent loss of use of the titan as a whole.
(Emphasis added.)

IY2il 4111. 415-117 (1071): Ilencdiet v. 
Fox, 102 I ’a.Super. 107. 150 A.2tl 75(5.
758 (10(50).

*SVe al.vt 2 A. Larson. Workmen's Com­
pensation Law S 57.21 (1070).

I I .  With res peel lo subsidiary findings in 
permanent partial disability situations, 
we required in M an llic jj tlmt:

This ultimate finding (of decrease in 
earning enpneity] must, in turn, he 
Imaed ti|xni basic fact findings which 

' relate to inability to onrn wages, as 
• evidenced by proof of u disparity be­

tween wages earned before and after 
the injury was sustained, and to tht* 
claimant's physical condition. 307 I*.2d 
nt 880.
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Serious conceptual differences exist be­
tween the "whole man" and “earning ca­
pacity” theories of disability.12 Under the 
whole man theory, the primary criteria 
governing disability awards are physiologi­
cal ant1 psychiatric. This theory chal­
lenges the concept, basic to Alaska’s work­
men’s compensation law, that unscheduled 
partial disability awards should he made 
for economic loss, not for physical injury 
as such.

[7] The Board’s inadequate considera­
tion, under AS 23.30.210(a) of the availa­
bility of work which appellant could per­
form may indicate that its “whole man” 
terminology reflects an improper emphasis 
upon physical injury. The availability of 
work in the employee’s community which 
he can perform in his injured condition is 
an important determinant of earning 
capacity.13 With regard to appellant's abili­
ty to work, the Board noted: (1) that he 
was a 56-year-old man with no special 
training and only a first-grade education; 
(2) that he had performed only cement 
masonry and heavy, manual labor for 20 
years preceding his injuries; (3) that his 
physician found him unfit to perform ce­
ment masonry work; and (4) that his back

12. See 2 A. Lnr.son, Workmen's Compen­
sation Law § 57.10 (1970) ; Manthey v. 
Collier, 307 P.2d SSI, 888-889 n. 15 
(Alaska 19G2). (Compare, Snslow v. Rcx- 
ford, 395 P.2il 30, 12-43 (Alaska 190-1).

13. See, e. y., American Mut. Ins. Co. v. 
•Tones, 138 U.S.App.D.C. 209, 420 F.2d 
1203, 1205-1200 (1970) ; Flores v. Bny 
Ridge Operating Co., 131 F.2d 310 (2d 
Cir. 1942) ; Eustcrn S. S. Lines, Inc*, 
v. Monahan, 110 F.2d S-10, 842 (1st Cir. 
1910) ; Perini Corp. v. Ileyde, 300 F . 
Supp. 1321 (D.R.I.10G0) ; United Fru it 
Co. v. Cardillo, 104 F.Supp. 81 (S .D .N .Y . 
1952). Sec aluo J . B . Wnrrnck Co. v. 
Bonn. 4IS  P.2d 9S0, 9SS (Alnskn 1900).

14. Wo do not decide in this ense whether 
the burden of establishing the availability 
or unavailability of suitnblc employment 
rests upon the claimant or the employer. 
However, we note tbat while courts hes­
itate to impose inflexible burdcn-of-proof

900  Alaska

injury caused him pain even when per­
forming housework. One permissible in­
ference from these notations is that appel­
lant was able to perform only light, un­
skilled work. No evidence was presented 
that work suited to appellant’s capabilities 
was regularly and continuously available in 
his Anchorage community.14 Further, the 
Board failed to consider the availability of 
suitable work or to make a subsidiary find­
ing on this factor.

In rating appellant’s disability, the Board 
may have considered the availability of a 
Labor Department vocational rehabilitation 
position. Even if an injured employee’s 
rehabilitation potential may he considered,15 
the Board’s oblique reference to rehabilita­
tion prospects does not make clear what 
weight was given to this factor. More­
over, the Board's oblique reference to re­
habilitation prospects do not make clear 
what weight was given to this factor.

Since we hold the Board’s findings of 
fact inadequate to permit review, we must 
remand this case to the superior court with 
directions to remand to the Boaid for fur­
ther proceeditigs in accordance with this 
opinion.10

FITZGERALD, J., not participating.

rules on administrative agencies, the law 
rnrcly requires n pnrty to prove n nega­
tive fact (i. c. the unavailability of suit- 
nblc work). For contrasting views on 
this issue, sec Flores v. Bny Ridge Op­
erating Co.. 131 F.2il 310, 311 (2d Cir. 
1942) ; Eastern S. S. Lines, Inc. v. 
Monahnn, 110 F.2d 840, 842 (1st Cir. 
19-10) ; Perini Corp. v. Hcydo, 300 F . 
Supp. 1321, 1325-1320 (D .R .I.1909);
Army nnd A ir Force Exch. Scrv. v. Neu­
man, 278 F.Supp. 805, S07 (E .D .Ln .1907);
2 A. Larson, Workmen’s Compensation 
law § 57.01, nt S8.1G-17 (1970).

15. Sec 2 A. Larson, Workmen's Compensa­
tion Law § 57.33 (1970).

16. In light of our holding we also remand 
tho case to the superior court for deter­
mination of n reasonable attorney’s fee 
to be awarded appellant for legal services 
rendered in connection with his appeal to 
tho superior court.
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p f i O  --------------  • — —  —  —Grace V E T T E R , Appellant, 

v.

A LA S K A  W O RKM EN ’S COM PENSATION 
BOARD and Sue Wagner, dba Polaris 

Lunch, Appellees.

No. 1943.

Supreme Court of Alnskn.

Ju ly 12, 1974.

Workmen’s compensation case. The 
Superior Court, Fourth Judicial District, 
Fairbanks, Warren W. Taylor, J., affirmed 
a denial of compensation and claimant ap­
pealed. The Supreme Court, Erwin, J., 
held that disability compensation may be 
denied to claimant who docs not desire to 
work but that evidence did not support 
finding that claimant was unwilling to find 
suitable employment, and thus not entitled 
to disability compensation, either because 
her husband opposed her working or be­
cause she did not desire to work.

Reversed and remanded with instruc­
tions.

Connor, J., dissented and filed opinion 
in which Fitzgerald, J., joined.

1. Workmon's Compensation <3=948
Claimant’s failure to go to doctor im­

mediately does not permit dismissal of 
claim.

2. Workmen’s Compensation <£=>1404
Feelings of claimant’s husband con­

cerning claimant’s working are relevant 
to determining claimant’s wish to work.
3. Workmen’s Compensation <3=803

Disability compensation claim may be 
dismissed on ground that claimant does 
not wish to work.
4. Workmen’s Compensation <3=803, 1756

Disability compensation rests not on 
medical impairment as such but on loss 
of earning capacity related to impairment 
and award must be supported by findings 
that claimant suffered compensable dis­
ability, a decrease in earning capacity due 
to work-connected injury or illness.

Factors in determining whether claim­
ant suffered compensable disability include 
not only extent of injury but also age, edu­
cation, employment available in area, and 
intentions as to employment, with aim of 
making best possible estimate of future im­
pairment of earnings considering any 
available clues.

6. Workmen’s Compensation <3=803
There is no compensable disability if 

claimant, through voluntary conduct un­
connected with injury, takes himself out 
of labor market, or if, after resuming em­
ployment, he is fired for misconduct.

7. Workmen’s Compensation <3=1939.5
Board’s decision need not be com­

pelled under facts as only possible solu­
tion.

8. Workmen’s Compensation <3=1939.6
It is not function of court to reweigh 

evidence in compensation cases but only to 
deter.iinc whether evidence exists.

9. Workmen’s Compensation <3=1939.7
It is not important in compensation 

case whether particular situation is subject 
to more than one inference and it is not 
court’s province to choose between compet­
ing inferences.

10. Workmen's Compensation <3=1626
Evidence in compensation case did not 

sup; ort finding that claimant was unwill­
ing to find suitable employment, and thus 
not entitled to disability compensation, 
either because her husband opposed her 
working or because she did not desire to 
work.

Joseph W. Sheehan of Rice, IIop; ler, 
Blair & Associates, Fairbanks, for appel­
lant.

Thomas E. Fenton of Call, Haycraft & 
Fenton, Fairbanks, for appellees.

Before RABINOWITZ, C. J.. and 
CONNOR, ERWIN, BOOCHEVER and 
FITZGERALD, JJ.
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OPINION

ERWIN, Justice.

This appeal arises from an Alaska 
Workmen’s Compensation Board decision 
which denied appellant Grace Vetter's 
claim for disability compensation.

Grace Vetter was employed in Sue Wag­
ner’s rcsiaurant, the Polaris Lunch, lo­
cated in Fairbanks, Alaska. On April 24, 
1970, while acting within the scope of her 
employment, she was injured when a cus­
tomer physically attacked her. Sue, who 
did not carry workmen's compensation in­
surance at the time, agreed to pay for any 
medical expenses incurred by Grace as a 
result of her injuries. Sue paid at least 
some of the bills, maintaining that she 
paid all that were presented to her. Grace 
then filed a claim with the Alaska Work­
men’s Compensation Board, in which she 
requested both medical costs and a dis­
ability award. Sue denied the claim.

After a hearing in May, 1972, the Board 
awarded Grace $947.20 to cover medical 
expenses incurred through the date of 
hearing, but dismissed the claim for dis­
ability compensation. The denial was af­
firmed by the superior court, which grant­
ed summary judgment in favor of Sue.

The appeal from this judgment centers 
about the denial of disability compensation. 
Appellant contends that: (1) the Board’s 
failure to award compensation was based 
on an incorrect legal premise, more spe­
cifically, that it had considered matters in­
appropriate to a workmen’s compensation 
proceeding; and (2) the Board's decision 
to deny disability compensation was not 
supported by substantial evidence.

I. 180 F.Supp. 938, 940-941 (D.D.C.1900). 
rev’d on other grouuds, 110 U.S.App.D.C. 
190, 200 F.2d 381 (19G1), eert. denied, 30S 
U.S. 900, 82 S.Ct. 178, 7 L.Ed.2d 95 (1901).

This standard of review was adopted by 
this court in Morrison-Knudscn Co. v. Vcrcen, 
414 P.2d 530, 543 (Alaska 1900), and fol­
lowed in Beauchamp v. Employers Liub. A s­
surance Corp., 477 P.2d 993, 997 (Alaskn 
1970),'and in Wilson v. Erickson, 477 P.2d 
998, 999 (Alaska 1970L

5 2 4  P .2 d— 1 7 V 1

The proper scope of review for this 
court is outlined in Great American In­
demnity Co. v. Britton:

The only questions that the Court may 
consider arc, first, whether the award 
is contrary to law; and second, whether 
the administrative finding* of fact are 
supported by substantial evidence.1

IVas The Board’s Decision Contrary 
To Lawf

The dispute upon appeal centers pri­
marily about the Board’s third finding of 
fact, which appears to be the basis for the 
Board's dismissal of Grace Vetter’s claim 
for disability compensation. The Board 
found:

That the applicant did not suffer dis­
ability from work as a result of injury 
on April 24, 1970. She was able to 
continue working for the remaining five 
to six hours of her shift and did not 
find need to see the doctor until the 
afternoon of a [sic] day when she was 
hurt at 2 a. m. The Board believes 
that applicant does not want to v jrk  
and that her husband, who did not want 
her to work before the injury, probably 
keeps her from working now. We be­
lieve the fact that she gives a previous 
earning history of minimal employment 
during the three years previous to in­
jury is indicative of this.

This finding is followed by the dismissal 
of the claim for compensation for dis­
ability.

[1-5] Appellant's claim could not be 
dismissed merely because she did not go 
immediately to a doctor.2 However, the

2. See Alaska State Housing Authority v. 
Sullivan, 518 P.2d 759 (Alaska 1974). Com­
pare Morrisou-Knud.scn Co. v. Vcrcen, 414 
P.2d 530, 541 (Alaska 1900), where the fuet 
that claimant did not know immediately of 
his disability and only acquired knowledge 
of it later when his back problems flared 
up was held to he unimportant as affecting 
the timeliness of his claim.

As there are many medical problems where 
the extent and duration of the symptoms
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second portion of the finding introduced 
another ground for dismissal. The Board 
found that Grace Vetter did not want to 
work and supported this finding by refer­
ence to her husband’s attitude toward her 
employment3 and her previous sporadic 
working history.4 A dismissal for this 
reason has a proper foundation in the law. 
The concept of disability compensation 
rests on the premise that the primary con­
sideration is not medical impairment as 
such, but rather loss of earning capacity 
related to that impairment. An award for 
compensation must be supported by a find­
ing that the claimant suffered a com­
pensable disability or, more precisely, a 
decrease in earning capacity due to a 
work-connected injury or illness.0 Factors 
to be considered in making this finding in­
clude not only the extent of the injury, but 
also age, education, employment available 
in the area for persons with thd" capabil-

arc not known ut the outset, n denial of 
compensation merely because the claimant 
does not visit a doctor for several hours 
following injury would only thwart the benefi­
cent purposes of the Alaska Workmen’s 
Compensation Act.

3. Appellant argues that the Board’s con­
sideration of Mr. Vetter's desires and con­
cern for his tax bracket constituted error 
on the theory tlint they arc not pertinent 
to the question of Grace Vetter’s disability. 
Th is would indeed present a serious problem 
if the Board merely looked at Mr. Vetter’s 
income and his desires concerning his wife’s 
employment and denied compensation on that 
basis, regardless of her intent. However, 
this docs not appear to be wlmt the Board 
did in this case. Bather, they found that 
she did not want to work. Her husband’s 
feelings are relevant in a determination of 
wlint her desires might be.

4. Grace Vetter’s work history generally con­
sisted of jobs of short duration. Following 
the Vetters’ move to Fairbanks in 1951 or 
1952, Grace wns employed us a bartender 
at a small restaurant. She testified that 
she worked at this job "for about a year."
Between 1952 and late 1955 or early 1956, 
she worked at two local cafes, each for a 
period of several mouths. Around 1950 she
went to Australia for a yenr to have an 
operation for the removal of a kidney. Short­
ly after she returned to Alaska in 1957 or 
1958, she-wen, to work at the Model Cafe.
She testified that she "worked on and off

ities in question, and intentions as to em­
ployment in the . future.0 The aim is to 
make the best possible estimate of future 
impairment of earnings considering any 
available clues:

. . . the purpose of the wage calcu­
lation is not to arrive at some theo­
retical concept of loss of earning ca­
pacity: rather it is to make a realistic 
judgment on what the claimant’s future 
loss is in the light of all the factors 
that are known.7

[6] If a claimant, through voluntary 
conduct unconnected with his injury, takes 
himself out of the labor market, there is 
no compensable disability. If  an employee, 
after injury, resumes employment and is 
fired for misconduct, his impairment play­
ing no part in the discharge, there is no 
compensable disability.8 Total disability 
benefits have been denied when a partially

at the Model Cafe for years,”  working three, 
four, five or six mouths nt a time:

It  depends, you knew. I  menu if I  felt 
as though I  wanted to work or liked to work, 
or if  I  didn’t have something else to do, 
I ’d explain it to Steve [the owner of the 
enfe] and it was all right with him, and 
I  could always go back.

I t  is unclear how long this arrangement 
lnstcd, but Grace took out a withdrawal card 
from her union in 1961 nnd apparently did 
not work in 1906. In 1967 she worked for 
“ n mouth or six weeks”  at the Sullivan 
Hotel in order "to help [the owner] out." 
She wns unemployed in 196S. In 1969 she 
worked for the International Coffee Shop 
nt the Fairbanks airport. Grace testified 
that she went to work for Sue Wagner nt 
tho Polaris Restaurant in February, 1970, 
nnd worked there approximately ten weeks 
before she wns injured. Sue Wagner tes­
tified, however, that Grace lmd worked only 
seven days in the two-week period preceding 
her injury.

5. Manthey v. Collier, 367 P.2d 884, 8S8-SS9 
(Alaska 1962); 2 A . Larson, The Law of 
Workmen’s Compensation § 57.10, at 7-S 
(1970).

6. J .  B . Warrack Co. v. Roan, 418 P.2d 986, 
987 (Alaska 1986); Argonaut Ins. Co. v. 
Indus. Accident Comm’n, 57 Cnl.2d 589, 21 
Cal.Rptr. 545, 371 P.2d 281, 284 (1962).

A 2 A. Lnrson, The Law  of Workmen's Com­
pensation § 60.21, at 88.200 (1970).

8. Id . nt § 57.64, at 88.26.
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disabled claimant has made no bona fide 
effort to obtain suitable work when such 
work is available.® And, a claimant has 
been held not entitled to temporary total 
disability benefits even though she had a 
compensable injury when she had termi­
nated her employment because of preg­
nancy and thereafter underwent surgery 
for the injury. Since the compensable in­
jury was not the reason she was no longer 
working, temporary disability benefits for 
current wage losses were denied.10

The Board in the instant case deter­
mined that Grace Vetter was no longer 
employed, not because of any injury but 
because of her own personal desires, and 
found no actual impairment of her earn­
ing capacity. If this determination is sup­
ported by substantial evidence, the claim 
for compensation was correctly denied.

Was Tlic Board's Finding Supported By 
Substantial Evidence? 11

[7-9] Appellant sets forth numerous 
references to the record indicating the ex­

tent of her original injuries and the ongo­
ing nature of her symptoms. But, as dis­
cussed above, the extent of her disability 
is not of consequence if it is determined 
that she had no intention of re-entering 
the labor market for reasons unconnected 
with her injuries.

[10] Upon reviewing the entire rec­
ord we find no substantial evidence sup­
porting the Board’s finding that Grace 
was unwilling to find suitable employment, 
cither because her husband was opposed 
to her working or because she did not 
desire to work. Indeed, almost all the 
evidence is to the contrary. Her husband's 
feelings were explored only indirectly.12 
At several points Grace testified that her 
husband had expressed a preference that 
she not work, primarily because the addi­
tional income placed them in a higher tax 
bracket, but nowhere is there any testi­
mony that Grace’s husband was opposed to 
her working13 and the answer to the only 
direct question on this issue was that he 
did not care. On the issue of her desire

uture
ctors

:re

13. Q. Did your busbnnd want you to work?

A lie  didn’t care, really, except that he, 
you know, didn't enre whether I  worked 
or not, hut lie did make n .statement thnt 
he wasn’t particular, you know, if I  had 
worked or not.

Q Didn’t you say earlier this morning that 
he didn't want you to work because it 
threw him in a higher income tax brnekct?

A lie  didn't want me to, well, I  would, he 
didn't want me to work on nccount of 
this, you mean?

Q On nccount of . . .
A  Oh, he hnd thnt in mind, yes.

A  . . .  I  hnd gone [to the l ’olaris 
Lunch] on severnl occasions, you know, 
to talk to Sue, and hnd coffee with her, 
nnd I  knew most of the girls that worked 
there nt that time, nnd I  knew Sue hnd 
been having quite a bit of trouble over 
their help, nnd she hud nsked me to go to 
work, nnd one time my hushnnd wns with 
me, and he said “ I  don’t particularly 
enre for Grace to work." The fact re­
mains, and it is a fact, thnt any income 
that I  might receive would put him in a 
higher brneket. I  enn sec his point now, 
but at the time lie didn't particularly cure 
for me to work.

f felt 
work, 
o do, 
if
, and

10. Electronic Associates, Inc. v. Ileisinger, 
111 N„T.Super. 15, 2GO A.2d G01 (1070).

11. Suhstnntial evidence is “ such relevant evi­
dence ns n rcnsonnblc mind might accept ns 
adequate to support n conclusion.”  Keiner 
v. City of Anchorage, 378 I’ .2d 400, 411 
(Alaskn 1003). The Hoard’s decision need 
not be compelled under the facts ns the only 
possible solution to the problem, as it is not 
tho function of this court to rewoigh the 
evidence but only to determine whether such 
evidence exists. Lnborers & Hod Onrriers, 
Local 341 v. Groothuis, 404 P.2d SOS, 811-812 
(Alnskn 1072); Wilson v. Erickson, 477 
P.2d 998, 1002 (Alaska 1970). I t  is not 
important whether the pnrticulnr situation 
is subject to more than one inference, An­
derson v. Employers Linb. Assurance Corp., 
498 P.2d 288, 290 (Alaska 1972), ns it is not 
the court’s province to choose between com­
peting inferences, Cook v. Alnskn Workmen's 
Compensation Bd., 470 P.2d 29, 32 (Alnskn 
1970); Morrison-ICnudsen Co. v. Vcrcen, 414 
P.2d 530. 513 (Alaska 1900).

12. Grncc Vetter's husbnnd was- not called ns 
n witness nt the hearing, nor wns his deposi­
tion taken.

9. Perry's Heating Serv. v. Cashman, 104 
R .I . 75. 241 A .2d S23, 820 (19GS).
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to work, Grace testified that she con­
sidered her job at the Polaris Lunch a 
permanent one and intended to continue 
working there as long as they would have 
her. And her employer, Sue Wagner, tes­
tified that she came in frequently follow­
ing the attack asking if she could return 
to work.14

There is also considerable evidence in 
the record that Grace was unable to re­
turn to work due to complications resulting 
from her injury. While Grace did state 
that her main reason for not returning to 
work was that she wanted no more fights 
or arguments with anyone, she also testi­
fied that because of the headaches and 
kidney problems she suffered as a result 
of her injury, she had limited her activ­
ities in public.15 She further testified that 
she had to decline an offer of a waitress 
job at another restaurant because she was 
physically unable to perform the work. 
Grace’s physician for 15 years testified 
that it was his opinion that she was in­
capacitated as a result of her injury and 
was not malingering. No other medical 
testimony was presented.

In short, the focus of the hearing was 
not upon the defense that Grace was un­
willing to work but rather upon the de­
fense that her injuries resulted from a 
deliberate attack by her upon a customer. 
And whatever testimony reflected adverse­
ly upon her willingness to work was given 
incidentally in response to questions di­
rected to this latter issue. Such testi­
mony, even given its most favorable in­
ference, docs not support the finding of 
her unwillingness 'o  work.

Q And why were you given n check instead 
of cash?

A  Well, I  don’t know really how to answer 
thnt.

Q Well, was anything said?
A Well, in the first place my husbnnd didn’t 

particularly earc for ine to go to work, 
and I  felt ns though I  wns capnblo nnd 
able, you know, to work, nnd he felt ns 
though thnt with my income that I  would 
have put us in n higher bracket, nnd Sue 
wns awnre of this.

We thus find a lack of substantial evi­
dence to support the finding of the Board 
that appellant Grace Vetter was unwilling 
to work and reverse the decision of the 
superior couri affirming the Board's re­
fusal to grant appellant disability com­
pensation. We remand this case to the 
superior court with instructions to in turn 
remand the case to the Workmen’s Com­
pensation Board for further proceedings 
in conformity with this opinion.

CONNOR, Justice, with whom FITZ­
GERALD, Justice, joins, dissenting.

My disagreement with the majority 
opinion stems not from any difference 
about the applicable principles but from a 
difference in interpreting the record.

The Board’s finding of fact #3 , upon 
which the denial of compensation is predi­
cated, is as follows:

"That the applicant did not suffer 
disability from work as a result of in­
jury on April 24, 1970. She was able 
to continue working for the remaining 
five to six hours of her shift and did 
not find need to see the doctor until the 
afternoon of a day when she was hurt 
at 2 a. m. The Board believes that ap- 
plic: nt docs not want to work and that 
her husband, who did not want her to 
work before the injury, probably keeps 
her from working now. We believe the 
fact that she gives a previous earning 
history of minimal employment during 
the three years previous to injury is in­
dicative of this."
The Board found that Mrs. Vetter suf­

fered no disability from work as a result

Q Well, is wlmt you’re saying then the cash 
wns below the table or • ’hntcvcr you call 
it? Is  that what you mean?

A Well, I  wns pnid across the board, if that’s 
the expression.

14. Sue Wagner nlso testified to the effect 
that Grncc Vetter wns a good worker who 
would be rehired any time.

15. As is pointed out in note 4 supra, Gr. .e 
Vetter had already hnd one kidney removed 
before the attack.
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of her injury. This can mean one of two 
things, or both, in the context of this case: 
she has no ongoing symptoms which are 
serious enough to prevent her from work­
ing, or, regardless of her condition, she 
does not care to work any longer. The 
sentence noting that Mrs. Vetter did not 
immediately seek out a doctor indicates 
the first, i. e., one can infer that the Board 
doubted the seriousness of her injury. A 
delay in seeking medical attention would 
not in itself be sufficient ground to deny 
compensation. However, there was other 
evidence which implied that Mrs. Vetter 
was capable of returning to work but had 
not sought to do so. At the hearing, she 
was asked whether she felt capable of 
returning to work:

“Q.

A.

Q.

A.

How has it affected your daily liv­
ing? I mean, do you feel you are 
capable of going back to work right 
today ?

No.

Why not?

In the first place, I just don't feel 
as though I’m capable, and could 
even be qualified to work in the 
public.

Q. Why do you say that?
A. Because it could happen again.
Q. When you say ‘it could happen 

again’, what could happen again ?
A. I don’t want any more arguments 

or to fight with nobody.’’
Mrs. Vetter also testified concerning a 

job solicitation, apparently instigated by 
Sue Wagner. She told the offeror that 
she was not looking for a waitress job, 
and when describing the interview with 
him, did not indicate that she did not want 
the job because of ill health.

A steady bingo player reported that she 
had seen Mrs. Vetter playing bingo, and 
said that she had seen Grace play about 
that same amount of cards that she did 
(12-15) without any apparent confusion 
and had seen her win. Sue Wagner re­

ported that Mrs. Vetter came in several 
times following the incident asking to be 
put back to work. In her deposition, Mrs. 
Vetter said that she hud traveled to Aus­
tralia in September of 1970 (her injury 
took place in April of 1970) for three 
months because her mother was seriously 
ill.

The doctors’ reports would tend to indi­
cate the ongoing nature of her symptoms. 
Dr. Ribar did not think she was malinger­
ing and did not think her capable of re­
turning to work. Dr. Hanns said that 
physical examination revealed no distress, 
but the symptoms she complained of were 
characteristic of the type of injury she 
had suffered. The initial kidney problem 
was reported to have cleared up.

There was other evidence which indi­
cated that Grace was not able to return 
to woi x. She described frequent, severe 
headaches, and said that her condition had 
limited her activities; she was not able 
to play bingo nearly as often as she had 
before, and generally was not as “social” 
as she used to be. She also said she could 
watch only 3 or 4 bingo cards. Her com­
panion bingo player could not report as 
to how often she had seen Grace playing 
bingo in the months preceding the hearing. 
Grace said in her deposition that Sue 
Wagner had asked her to return to work, 
not that she had asked Sue:

"A. Oh yes, on several occasions I 
would ask—well, when she’d ask me 
when I was coming back, and I 
said, ‘I hope I can come back pret­
ty soon.’ ”

She also said that she felt that she was 
not physically able to work.

There were indications that Grace was 
not a serious member of the labor market. 
Her doctor, Dr. Ribar, was aware of t er 
work to only a vague extent. Sue Wag­
ner described Grace as only a temporary 
hire. Grace, in her deposition, revealed 
no real clear-cut plans as to employment.
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"Q. Well, how long were you plan­
ning to work for Sue? If you 
had any plans.

A. Well, now that answer I couldn’t 
give you any answer to that, be­
cause I don’t know.

Q. Well, you didn’t have any—
A. You don’t know what happens.
Q. Well, what I’m thinking about, it 

wasn’t anything like working for 
her for three months and then 
quitting and going some place or 
doing something else, you didn’t 
have that plan in mind ?

A. Oh, no, I did not have, no, no 
way.”

There were several references to the Vet­
ters’ tax bracket and her husband’s desires 
concerning her work.

"A. . . and one time my husband
was with me, and he said ‘I don’t 
particularly care for Grace to 
work.’ The fact remains, and it 
is a fact, that any income that I 
might receive would put him in a 
higher bracket. I can see his point 
now, but at the time he didn't par­
ticularly care for me to work.”

And later at the hearing:

”Q. Did your husband want you to
work ?

A. He didn’t care really, except that 
he, you know, didn’t care whether 
I worked or not, but he did make 
a statement that he wasn’t particu­
lar, you know, if I had worked or 
not.

Q. Didn’t you say earlier this morn­
ing that he didn’t want you to
work because it threw him in a 
higher income tax bracket?

A. He didn’t want me to, well, I
would, he didn’t want me. to work
on account of this, you mean?

Q. On account of . . .

A. Oh, he had that in mind, yes. Yes.”

And in the deposition:
"A. Well, in the first place my husband 

didn’t . particularly care for me to 
go to work, and 1 l'elt as though 
I was capable and able, you know, 
to work, and he felt as though 
that'w ith my income that I would 
have received would put us in a 
higher bracket, and Sue was aware 
of this.”

If the Board was tending to doubt the 
seriousness of Mrs. Vetter’s injuries, the 
refusal of the waitress job offer following 
the incident with Hill would tend to sup­
port the inference that she was not seri­
ously interested in obtaining a job. This, 
of course, is buttressed by her sporadic 
working history and her indefinite atti­
tude towards work.

On the other hand, at the hearing, Grace 
testified that she didn’t regard working 
at the Polaris as temporary, and that she 
had always thought that she would eventu­
ally return to work at the Polaris. Sue 
Wagner also reported that she was not 
ready to fire Grace following the inci­
dent, but instead indicated that she just 
wanted things to calm down a bit before 
taking her back.

Much of Grace Vetter’s testimony was 
contradicted by that of other persons, indi­
cating that perhaps she was not as seri­
ously injured as she maintained, and that 
she was not altogether serious about any 
work plans. Another matter which is es­
sentially unrelated to the compensation is­
sues but which does relate to her credi­
bility concerns whether she knew Jay Hill 
before the incident in the cafe. She stead­
fastly maintained that she did not. How­
ever, a sister to Sue Wagner and Jay Hill 
both maintained that Grace knew her as­
sailant previous to the brawl, as did Sue 
Wagner. And the Board also had the 
benefit of the claimant’s demeanor during 
the hearing which lasted for several hours.

Admittedly the record in this case is not 
altogether enlightening. But I think there
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was enough for the Board to infer that reasonable probability that purchaser will 
Mrs. Vetter did not desire to resume work, be subjected to lawsuit.
I would, therefore, uphold the Board’s dc- 3 yendor and Purcha8(Jr ^
nial of the claim. Time is usually not of essence in land

sale contract.

4. Contracts <3=212(1)
When time is not essence of bargain, 

performance must still occur within rea­
sonable period.

KIT NUMKR SfSTIH

C. Bruce F IC K E , Appellant, 

v.

A LA S K A  A IR L IN E S , INC., an Alaska cor­
poration, and Alyeska Resort, Inc., 

Appellees.

No. 1698.

Supreme Court of Alnskn.

Ju ly  12, 1974.

Action by airline and its subsidiary for 
specific performance of contract for sale 
of resort property. The Superior Court, 
Third Judicial District, Anchorage, Ralph 
E. Moody, J., granted specific performance 
and vendor appealed. The Supreme Court, 
Erwin, J., held that, generally, evidence 
sustained findings adverse to vendor and 
favorable to purchasers, including finding 
that provision that deposit might be re­
tained by vendor as advance rent should 
prior lease be reinstated v,as a penalty and 
that, accordingly, vendor’s retention of de­
posit operated to estop vendor from relying 
on purchasers’ delay in performance.

Affirmed.
Connor, Fitzgerald and Boochever, 

JJ., did not participate.

1. Attorney and Client <3=81
Attorney retained to negotiate terms 

of agreement binds client to promises made 
within scope of that authority.

2. Vendor and Purchaser <3=130(2)
Meaning of marketable title is not de­

termined by title examining practices; 
marketable title is not a perfect one and 
test is whether conveyance carries with it

5. Specific Performance <3= 126(2)
Court ordering agreement performed 

need not enforce forfeiture, even though 
provision was product of hard bargaining.

6. Specific Performance <3= 12 1(3, I I )
Evidence in action by airline and sub­

sidiary for specific performance of con­
tract to purchase resort property from ven­
dor supported findings that vendor 
breached in several respects, although it 
did not support finding that there was 
breach as to tender of marketable title, 
supported findings that purchasers did not 
breach in several claimed respects, but did 
not support findings of no breach in other 
respects, supported findings that time was 
not of essence, that provision for retention 
of deposit is  rent should lease be reinstat­
ed was a penalty and that, therefore, ven­
dor was equitably estopped, by retention of 
benefits, from relying on purchasers' delay, 
and that purchasers’ failure to seek regis­
tration of escrowed shares was but a minor 
breach, so that purchasers were entitled to 
specific performance.

7. T ria l <3=53, 66
Record did not sustain vendor’s claim 

that trial court, in purchasers’ action for 
specific performance in which court sought 
first to dispose of specific performance 
claim before proceeding to vendor’s dam­
ages claims, had not admitted certain of 
vendor’s evidence on issue of unclean 
hands defense or that vendor, who sought 
to introduce his evidence at second stage 
of trial, had been foreclosed from showing 
that transaction evidenced unclean hands.
8. Specific Performance 3=131

Vendor's claims for damages which al­
legedly arose from prior agreements which
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this aspect of Gonzales' appeal and defer, 
ruling on its merits until we have decided 
the issues in Gonzales’ appeal in Supreme 
Court No. 3348. In this latter case, Gon­
zales seeks to overturn his convictions of 
two separate sales of heroin for which he 
received two consecutive twenty year 
terms.15 Given the length of the sentences 
involved in the Gonzales cases and their 
close interrelationship, we conclude that it 
would be inappropriate to decide the sen­
tence appeal in the case at bar at this time.

The judgment and conviction is Affirmed. 
Jurisdiction of the sentence appeal is re­
tained for subsequent decision.

1. Workers’ Compensation *=1624, 1950 
Workmen’s Compensation Boaid erred 

in making determination that claimant had 
no loss of earning capacity after certain 
date and not considering certain factors, 
such as fact that postinjury income was 
from sales of junk and "barbeque” rather 
than from employment, that there was no 
breakdown between gross and net income, 
the difference in wage levels between the 
two time periods, and the state employment 
counselor’s testimony as to lack of any suit­
able employment for claimant because of 
his work-related disability and, thu3, case 
would be remanded to Board for determina-

b t'iS  ^ on w^et^er claimant was employable
(c> f  than totally disabled under the “odd-

( S S  s y s t e m ) lot” doctrine and for determination of loss
S t f i t } '  i 0f  earning capacity. AS 23.30.190(20), 23.-

Icc

- f e r  c .
r r J .

Virgil HEWING, Appeliant, 

v.
PETER KIEWIT & SONS and Aetna 

Casualty & Surety, Appellees.

No. 3511.

Supreme Court of Alaska.

Nov. 9, 1978.

Claimant appealed from decision of the 
Alaska Workmen’s Compensation Board 
claiming that it inadequately compensated 
him for permanent disability sustained as a 
result of an industrial injury. The Superior 
Court, Third Judicial District, Anchorage, 
James K. Singleton, J., affirmed award, and 
claimant appealed. The Supreme Court, 
Boochever, C. J., held that Board did not 
consider proper factors in finding that 
claimant had no loss of earning capacity, 
and cause would be remanded.

Remanded.
Matthews, J., dissented with reasons in 

which Rabinowitz, J., joined.

lot” doctrine and for determination of loss 
of earning capacity. AS 23.30.190(20), 23.- 
30.210(a).

2. Workers’ Compensation «=803
For lack of motivation to be significant 

in determining claimant’s entitlement to 
workmen’s compensation there must be 
showing that work is available within em­
ployee’s capabilities. AS 23.30.190(20).

3. Workers’ Compensation «=803
Workmen’s Compensation Board was 

correct in attempting to determine claim­
ant’s loss of earning capacity rather than 
rating claimant purely on physical impair­
ment alone. AS 23.30.190(20), 23.30.210(a).

4. Workers’ Compensation <8=840
In order to determine workmen’s com­

pensation claimant’s award, where there i3 
a substantial difference in preinjury and 
postinjury wage levels, postinjury earnings 
should be corrected to correspond with gen­
eral wage level in force at time that prein­
jury earnings were calculated, or preinjury 
earnings should be recomputed at scale in 
effect a t time of postinjury earnings. AS 
23.30.190(20), 23.30.210(a).

5. Workers’ Compensation <8=11
One major purpose of Workmen’s Com­

pensation Act is to furnish a simple, speedy

I
Iu’
I

15. See note 4, supra.
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remedy for injured workers whereby they the period to August 20, 1978. Deducted
may be compensated for injuries arising out from this sum was the 14,250.00 previously
of their employment. AS 23.30.005 et seq. paid as compensation for partial permanent

_________  disability bo  that on remand, the award was
an additional $5,367.52.

Hewing appeals contending that he is 
totally permanently disabled and that his 
minimal earning capacity falls in the “odd 
lot” category not altering his 100 percent 
disability status.

[1] We have concluded that the Board 
erred in finding that Hewing had no loss of 
earning capacity after August 20, 1973.

For a better understanding of the issues, 
we shall outline the salient facts. On Au­
gust 5, 1969, Virgil Hewing, who was then 
55 years old, fell about 20 feet when the 
floor gave way as he and 3 others were 
finishing cement on a Peter Kiewit con­
struction job near Fairbanks. Mr. Hewing 
injured his back and fractured 2 bones in 
his left wrist. He filed a timely claim with 
the Workmen’s Compensation Board; and 
on November 24,1970, the Workmen’s Com­
pensation Board determined that he had 
“incurred a permanent partial disability 
equal to 25 percent loss of use of the man as 
a whole." That finding was challenged by 
a complaint for an injunction in which Mr. 
Hewing claimed permanent total disability. 
The injunction was denied by the superior 
court, and an appeal was taken to this 
court. In Hewing v. Alaska Workmen’s 
Compensation Board, 512 P.2d 896 (Alaska 
1973), this court concluded that the Board’s 
findings of fact were insufficient to permit 
an intelligent review of the case.1 We were 
concerned primarily that the Board applied 
an incorrect standard for determining the 
award, noting that unscheduled partial dis­
ability awards should be made for economic 
loss, not physical injury as such. We also 
pointed out that the availability of work in 
the employee’s community, which he is able 
to perform in his injured condition, is an 
important determinant in establishing earn­
ing capacity. The evidence a t the first

degree of permanent disability. A  large por­
tion of its decision was addressed to the penal­
ty '-uestion.

R. Samuel Pestinger, Pettyjohn & Pes- 
tinger, Anchorage, for appellant.

George M. Kapolchok, Atkinson, Conway, 
Young, Bell & Gagnon, Anchorage, for ap­
pellees.

OPINION

Before BOOCHEVER, Chief Justice, and 
RABINOWITZ, CONNOR, BURKE and 
MATTHEWS, Justices.

BOOCHEVER, Chief Justice.
This matter is before us on a second 

appeal by Hewing, contending that the 
Alaska Workmen's Compensation Board’s 
award, affirmed by the superior court, inad­
equately compensates him for permanent 
disability sustained as a result of an August 
5, 1969 industrial injury. Initially, the 
Board awarded Hewing compensation for 
25 percent permanent partial disability 
based on a finding of “25% loss of the use of 
the man as a whole" and ordered a payment 
of $4,250.00 as lump sum compensation. 
We remanded for findings by the Board 
based on a measure of lost earning capacity 
rather than a measure of the purely physi­
cal injury sustained. On remand, the Board 
found that between June 30, 1970 and Au­
gust 20, 1973, Hewing’s wage earning ca­
pacity was so minimal that it could be con­
sidered to be zero. The Board, however, 
found that his earnings after August 20, 
1973 from sales of items including used 
furniture and from barbecuing meat were 
in excess $5,000.00 per year and thus 
more than $4,711.74, his highest earnings as 
a cement mason for any of the three years 
prior to his injury. The Board concluded 
that he had no loss of earning capacity 
after August 20, 1973. Hewing was there­
fore awarded compensation of $9,617.52 for

1. The Board’s decision considered whether or 
not a penalty should be assessed against the 
employer for failure to make timely payment 
for temporary total disability, as well as the
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hearing indicated that Mr. Hewing was ca­
pable of doing only light, unskilled work, 
and the Board was without evidence that 
work suited to his capabilities was regularly 
and continuously available in Anchorage. 
We remanded the case for further findings.

On August 20, 1974, prior to the determi­
nation by the Board, Mr. Hewing was driv­
ing his truck when he was hit by another 
motorist. He contacted his insurance com­
pany 2 to recover his medical costs and lost 
income as a result of the accident. In the 
course of two recorded interviews with the 
insurance adjuster, Mr. Hewing indicated 
that he made more than $5,000.00 in the 
past year selling “junk" and "barbequt."3 
He also indicated a loss of more than 
$3,000.00 since the automobile accident.4

On February 13, 1975, the Workmen’s 
Compensation Board reheard the Hewing 
case pursuant to this court’s remand. In 
arriving at its decision, the Board examined 
the medical records in the case as well as 
the recorded interview with the insurance 
adjuster. A deposition from an employ­
ment counselor from the Department of 
Labor was also introduced. The Board ren­
dered a detailed decision, the conclusions of 
which we have set forth above.5

The medical evidence presented clearly 
indicated that Hewing had suffered perma­
nent damage as a result of his industrial 
injury. Prior to the first hearing, Dr. Voke 
rated the disability at 10 percent. The dis­
charge summary for Providence Hospital of 
April 21, 1970 indicated marked degenera­
tive arthritis a t three levels of the cervical 
spine which was believed to be secondary to

2. The other motorist was uninsured, and Mr. 
Hewing carried uninsured motorist coverage.

3. The exact nature of this work is unclear. 
When questioned further at the 1975 hearing, 
Mr. Hewing explained that he bought used fur­
niture at auctions and resold it. "Barbeque" 
was never defined.

4. The time lag between the interview and the
accident is unclear, but it could not have ex­
ceeded 6 months because the accident occurred 
in August 1974, and the adjuster testified about 
his interview with Hewing at the February 1975 
hearing.

the original injury, as well as tenderness in 
the left hand. Dr. Harrel on September 27, 
1973 found that permanent disability was 
50 percent or more and that Mr. Hewing 
would never be able to do his regular work. 
On May 20,1974, Dr. Von Wichmann wrote: 
“I doubt that he will be able to work as a 
laborer in the future because of the symp­
toms that he has."

Joan C. Owens, an employment counselor 
with the Alaska Department of Labor, tes­
tified that she Jid not know of any job that 
Hewing could do. In answer to whether 
she could place him in any employment, she 
stated:

I don’t  believe that I could. I really 
don’t. He is just really badly crippled 
and handicapped with his lack of educa­
tion, and age is a handicap also, although 
we like to think it’s not.
[2] The Board considered significant her 

testimony in answer to a question as to 
whether she believed that he was motivated 
to go back to work:

A No, I didn’t. I felt that—that he 
himself felt that he was too—had 
been too badly injured to work, and 
also handicapped with his lack of edu­
cation, and for twenty years, I believe 
it was, he worked in cement work— 
Uh-hum.
And obviously he couldn't do that any 
more.

The fact that one who is physically disabled 
from manual labor and is unqualified in 
other types of work is not motivated to seek 
work, is not, however, the equivalent of a 
physically competent person being unem-

Q
A

5. The Board wns aware that the doubt sur­
rounding Mr. Hewing's earnings was due to the 
untrustworthiness of his own testimony. Be­
fore the Board, he downplayed his income, but 
he inflated it to the insurance adjuster. As the 
Board stated:

If applicant's testimony is to be accepted, he 
is permanently and totally disabled for work­
men’s compensation purposes but has sus­
tained a loss of income of between $5,200 
and S15,(>00 for the purposes of his claim for 
damages. Obviously both cannot be correct. 
We believe the truth lies somewhere in be­
tween.
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ployed due to lack of motivation. For lack 
of motivation to lie significant, there must 
be a showing that work is available within 
the employee’s capabilities.

The Board in its decision determined that 
Hewing “has some permanent partial dis­
ability but is not permanently and totally 
disabled.” In not awarding any compensa­
tion for the period after August 20, 1973, 
the Board must have concluded that the 
partial disability did not affect Hewing's 
earning capability.

The Board found that Hewing had virtu­
ally no schooling except what he was ex­
posed to in post-injury vocational rehabili­
tation efforts which proved largely unsuc­
cessful. His prior history of employment 
was as a cement finisher since 1957, some 
truck driving and farming. All of these 
factual findings seem to be supported by 
substantial evidence.

This appeal involves two questions: 
whether a manual laborer, with practically 
no education, who is no longer able to enter 
the manual labor market because of an 
industrial injury, is entitled to no compensa­
tion for loss of earning capacity because he 
may engage in the sale of barbeque, used 
furniture and other item s;6 and if he is 
entitled to compensation, the amount there­
of.

AS 23.30.190(20), in effect at the time of 
Hewing’s injury, provided for unscheduled 
permanent partial disability based on 65 
percent of the difference between his pre­
injury average weekly wages and his wage 
earning capacity after his injury in the 
same employment or otherwise.7 “Wage 
earning capacity" is defined in AS 23.30.- 
210(a) as follows:

In a case of partial disability under 
§ 190(20) or 200 of this chapter the wage- 
earning capacity of an injured employee 
is determined by his actual earnings if 
the actual earnings fairly and reasonably 
represent his wage-earning capacity. If 
the employee has no actual earnings or

6. Mr. Hewing’s testimony was to the effect that 
friends helped him load and unload his truck.

his actual earnings do not fairly and rea­
sonably represent his wage-earning ca­
pacity, the board may, in the interest of 
justice, fix the wage-earning capacity 
which is reasonable, having due regard to 
the nature of his injury, the degree of 
physical impairment, his usual employ­
ment, and any other factors or circum­
stances in the case which may affect his 
capacity to earn wages in his disabled 
condition, including the effect of disabili­
ty as it may naturally extend into the 
future.
The Board found that Hewing had actual 

post-injury yearly earnings in excess of 
$5,000.00, and, in effect, that those earnings 
fairly and reasonably represented his wage 
earning capacity. Since his earnings as a 
cemenf mason during the three years prior 
to the 69 injury did not exceed $4,711.74 
per ,i ar, the Board concluded that he suf­
fered no loss in earning capacity.

[3] The Board was correct in attempting 
to determine Hewing’s loss of earning ca­
pacity rather than rating Hewing purely on 
physical impairment alone. It was to as­
sure a rating based on loss of earning ca­
pacity that we remanded the case after the 
first appeal stating:

The availability of work in the employee’s 
community which he can perform in his 
injured condition is an important deter­
minant of earning capacity. . .
One permissible inference from these no­
tations is that appellant was able to per­
form only light, unskilled work. No evi­
dence was presented that work suited to 
appellant’s capabilities was regu. irly and 
continuously available in his Auc’ 
community. Further, the Board failed te 
consider the availability of suitable work 
or to make a subsidiary finding on this 
factor. 512 P.2d at 900. (footnotes omit­
ted)
Subsequently, in Vetter v. Alaska Work­

men's Compensation Board, 524 P.2d 264, 
266 (Alaska 1974), we discussed the applica­
ble criteria as follows:

7. Ch. 193 § 7(3)(t), SLA 1959 (current version 
at AS 23.30.190(20)) (66Vi percent of the differ­
ence). The Board computed compensation 
based on 65 percent of Hewing’s wage.
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The concept of disability compensation 
rests on the premise that the primary 
consideration is not medical impairment 
as such, but rather loss of earning capaci­
ty related to that impairment. An award 
for con>' ■'nsation must be supported by a 
finding ..hat the claimant suffered a com­
pensable disability or, more precisely, a 
decrease in earning capacity due to a 
work-connected injury or illness. Factors 
to be considered in making this finding 
include not only the extent of the injury, 
but also age, education, employment 
available in the area for persons with the 
capabilities in question, and intentions as 
to employment in the future, [footnotes 
omitted]
[4] What is necessary is to compare the 

earnings made prior to the injury with the 
earnings likely to be made in the future. 
Normally, the comparison of post-injury 
earnings and those prior to the injury in­
volves a relatively brief span of time. In 
Hewing’s case, we are comparing earnings 
of 1973-74 with those of 1966-69. Where 
there is a substantial difference in wage 
levels, as there is obviously here, the post­
injury earnings should be corrected to cor­
respond with the general wage level in 
force at the time that pre-injury earnings 
were calculated,8 or the pre-injury earnings 
should be recomputed at the scale in effect 
at the time of the post-injury earnings.

I t  is impossible, of course, to predict an 
employee’s earnings in the future, but an 
award must nevertheless be made without 
waiting until the end of the employee’s 
worklife.

The only possible solution is to make the 
best possible estimate of future impair­
ment of earnings, on the strength not 
only of actual post-injury earnings but of 
any other available clues.

I t is uniformly held, therefore, without 
regard to statutory variations in the 
phrasing of the test, that a finding of 
disability may stand even when there is

8. Larson, 2 Workmen's Compensation Law 
§ 57.32 at 10-75 (Matthew Bender 1976); 
W hyte  v. Industria l Commission, 71 Ariz. 338, 
227 P.2d 230 (1951); M axey v. M a jo r Mechani­
ca l Contractors , 330 A.2d 156 (Del.1974).

evidence of some actual post-injury earn­
ings equaling or exceeding those received 
before the accident. The position may be 
best summarized by saying that actual 
post-injury earnings will create a pre­
sumption of earning capacity commensu­
rate with them, but the presumption may 
be rebutted by evidence independently 
showing incapacity or explaining away 
the post-injury earnings as an unreliable 
basis for estimating capacity. Unreliabil­
ity of post-injury earnings may be due to 
a number of things: increase in general 
wage levels since the time of accident; 
claimant’s own greater maturity or train­
ing; longer hours worked by claimant 
after the accident; payment of wages 
disproportionate to capacity out of sym­
pathy to claimant; and the temporary 
and unpredictab1, character of post-inju­
ry earnings.

The ultimate objective of the disability 
test is, by discounting these variables, to 
determine the wage that would have 
been paid in the open labor market under 
normal employment conditions to claim­
ant as injured, taking wage levels, hours 
of work, and claimant’s age and state of 
training as of exactly the same period 
used for calculating actual wages earned 
before the injury, [footnotes omitted]3

In Hewing’s case, in part due to his ina­
bility to express himself clearly and in part 
possibly due to his own cupidity, the Board 
was confronted with a difficult task in as­
certaining the amount of post-injury earn­
ings and whether the presumption that 
those earnings represented his earning ca­
pacity was rebutted. The Board should 
have considered the increase in general 
wage levels since the accident, and the pos­
sibility that Hewing’s post-injury earnings 
were of a temporary and unpredictable na­
ture. The testimony hardly indicated the 
type of permanent business or employment 
from which one could conclude that Hewing

9. Larson, Workmen’s Compensation Law § 57.- 
21 at 10-39 to 10-40.
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will be likely to continue earning as much 
or more than he could before his disabling 
injury. Moreover, in his testimony before 
the Board, Hewing indicated that his earn­
ings from sales of items were maybe 
$100.00 a week “gross," so that it is difficult 
to ascertain the amount of his net earnings.

In Karr v. Armstrong Tire & Rubber Co., 
216 Miss. 132, 61 So.2d 789 (1953), a some­
what similar situation was presented. At 
an initial hearing, an order was entered 
denying a partial permanent disability 
claim because the claimant had higher 
weekly earnings after injury than a t the 
time of injury. On appeal, the state su­
preme court remanded for reconsideration 
in order to ascertain whether the higher 
post-injury earnings actually represented 
wage earning capacity when considering 
the general rise in wages and other factors 
discussed in Larson’s Workmen’s Compensa­
tion Law.

The Board erred in not considering such 
factors, including that the post-injury in­
come was from sales of junk and barbeque 
rather than from employment, that there 
was no breakdown between gross and net 
income, the difference in wage levels be­
tween the two time periods and the state 
employment counselor’s testimony as to 
lack of any suitable employment for Hew­
ing because of his work-related disabilities. 
Thus, the Board’s conclusion that there was 
no loss of wage earning capacity after Au­
gust 20, 1973 cannot be upheld.

The “odd-lot" doctrine was applied in J.
B. Warrack Company v. Roan, 418 P.2d 986 
(Alaska 1966), where medical opinion re­
vealed a physical impairment of between 40 
and 45 percent. This court on appeal up­
held a finding of total disability stating: 

For workmen’s compensation purposes to­
tal disability does not necessarily mean a 
state of abject helplessness. I t means the 
inability because of injuries to perform 
services other than those which are so 
limited in quality, dependability or quan­
tity that a reasonably stable market for 
them does not exist. The evidence here 
discloses that Roan is a carpenter but is 
unable physically to follow that trade.

He is not qualified by education or expe­
rience to do other than odd jobs provided 
they are not physically taxing. As the 
Supreme Court of Nebraska has pointed 
out, the “odd job" man i3 a nondescript in 
the labor market, with whom industry 
has little patience and rarely hires. 
Work, if appellee could find any that he 
could do, would most likely be casual and 
intermittent. In these circumstances we 
believe the Board was justified in finding 
that appellee was entitled to an award 
for permanent total disability under the 
Alaska Workmen's Compensation Act. 
[footnote omitted] Id. at 988.
From the testimony, the question is 

presented as to whether Hewing’s post-inju- 
ry earnings are in the category of “odd lot" 
employment, and thus do not preclude a 
finding of permanent total disability. The 
term is explained in Justice Cardozo’s opin­
ion in Jordan v. Decorative Co., 230 N.Y. 
522, 130 N.E. 634, 635-36 (1921):

He [the plaintiff] was an unskilled or 
common laborer. He coupled his request 
for employment with notice that the la­
bor must be light. Th<> applicant impos­
ing such conditions is quickly put aside 
for more versatile competitors. Business 
has little patience with the suitor for ease 
and favor. He is the “odd lot" man, the 
“nondescript in the labor market." 
Work, if he gets it, is likely to be casual 
and intermittent. . . . Rebuff, if
suffered, might reasonably be ascribed to 
the narrow opportunities that await the 
sick and halt, [footnote and citatic.is 
omitted]
[5] We are cognizant of the long delays 

encountered in disposing of this claim. The 
case has twice been appealed to us and 
involves a 1969 injury and a claimant now 
65 years of age. One major purpose of 
Workmen's Compensation acts is to furnish 
a simple, speedy remedy for injured work­
ers whereby they may be compensated for 
injuries arising out of their employment. 
Johnson v. Ellamar Mining Company, 5 
Alaska 740, .741 (1917). We believe that, 
normally, the Alaska act works well to 
serve that purpose. In a case such as this,
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further litigation will probably mitigate 
against the interests of both the insurance 
carrier and the employee.

Nevertheless, we find it necessary to or­
der a remand.to the Board once more for 
the purpose of rating Hewing’s disability. 
Should the Board determine that Hewing is 
employable rather than totally disabled un­
der the "odd-lot” doctrine, then the Board 
should determine his loss of earning capaci­
ty. The Board should consider all the fac­
tors outlined or referred to in this opinion 
on the question of Hewing’s employability 
or wage earning capacity.10

We request that th>. Board's decision be 
expedited.11

MATTHEWS, J., dissents, with whom 
RABINOWITZ, J., joins.

withMATTHEWS, Justice, dissenting, 
whom RABINOWITZ, Justice, joins.

For the reasons expressed in the opinion 
of the superior court, published here as an 
appendix, I L.dieve that there is substantial 
evidence to support the Board’s decision.

APPENDIX A

SUPERIOR COURT DECISION 
ON APPEAL

Claimant, Hewing, commenced this ap­
peal from a decision of the Alaska Work­
men’s Compensation Board denying him 
permanent total disability compensation. 
The matter had previously been through 
this court to the Alaska Supreme Court and 
was sent back for further findings of fact. 
See Hewing v. Alaska Workmen's Compen­
sation Board, 512 P.2d 896 (Alaska 1973). 
The Board found that Hewing had current 
earnings greatly in excess of those he had 
prior to his injury, and consequently had

10. Aside from possible evidence as to wage 
levels, no new testimony should be required as 
there is an ample record from which the Board' 
may render its decision. To determine Hew­
ing’s post-injury wage level, the Board should
consider Hewing’s testimony that friends 
helped him load and unload his truck. If  this is 
a critical part of his post-injury earnings, the 
Board must evaluate how Hewing could per-

not suffered a permanent earning impair­
ment as a result of the injury.

Claimant makes two contentions on ap­
peal. First, that given his age, educatior., 
background, and experience, he is in effect 
in the “odd lot" category and has no reason­
able expectations of future earnings, and 
that consequently his occasional earnings do 
not bar a finding of total disability. The 
evidence on plaintiff’s earning capacity 
came largely from his own statements 
which were substantially impeached. The 
Board could find, as it did, that Hewing’s 
earnings from buying and selling used fur­
niture and as a barbeque cook were not 
transient but were reasonably likely to con­
tinue a t their present level in the future, 
and that consequently Hewing was not an 
"odd lot” employee. In reaching this con­
clusion the Board could consider the reha­
bilitation specialists’ comments regarding 
Hewing’s motivation to seek other work.

Claimant’s second contention is that the 
Board’s finding does not adequately take 
into account inflation since the time of his 
injury. • The Board found that Hewing’s 
earnings at the time of his injury from his 
occupation were roughly $4,000. It further 
found that his earnings at the time of the 
hearing were in substantial doubt due to 
the untrustworthiness of Hewing’s testimo­
ny. At the hearing he downplayed his in­
come from his furniture business, but in 
response to questions from an insurance 
adjuster investigating an unrelated person­
al injury case, he had indicated a consistent 
income of from $100 to $300 per week. 
Consequently, after evaluating Hewing’s 
testimony, the Board concluded that his 
true earning potential was mid-way be­
tween the two extremes, i. e., 0 and $300 a 
week or roughly $150 per week. One Hun­
dred and Fifty Dollars per week times 52

form this function, either working for himself 
or others. If he worked for himself and would 
likely have to hire an assistant, this would 
affect his wage level.

11. The Board should issue its amended decision 
within 30 days from the date the matter is 
remanded to it, unless unusual circumstances 
prevent such expedition.
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HEWING v. PETER KIEWIT & SONS
Cite as, Alaska, S86 P M t  182

Alaska 189

weeks is roughly $7,800, which when com­
pared to Hewing’s pre-accident earnings of 
$4,000 would more than adequately cover 
any inflation.

The difficulty with this case lies in the 
fact that claimant is in the best position to 
testify truthfully regarding his current 
earnings and those activities which he can 
in fact perform. He has done so and given 
the Board reasonable grounds lo doubt his 
credibility. Since claimant’s out of court 
admissions are evidence which has been ad­
equately verified, the Board could give it 
what weight they thought it deserved.

IT IS THEREFORE ORDERED, the de­
cision of the Workmen’s Compensation 
Board is affirmed.

te l. :AMES K. SINGLETON. Jr. 
JAMES K. SINGLETON, JR.
Judge of the Superior Court
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No. S-378.

Supreme Court of Alaska.

Jan. 17, 1986.

Rehearing Granted in Part and Opinion 
Amended April 7,1986.

Pipe fitter who incurred work-related 
back injury filed for workers’ compensation 
benefits. The Workers’ Compensation 
Board awarded claimant temporary total 
disability benefits for eight-month period 
and $6,000 lump-sum payment for perma­
nent partial disability. Claimant appealed 
for additional temporary total disability 
compensation and different calculation of 
permanent partial disability award, as well 
as attorney fees and costs. The Superior 
Court, Third Judicial District, Anchorage, 
Brian Shortell, J., affirmed Board’s deci­
sion, and claimant appealed. The Supreme 
Court, Burke, J., held that: (1) Board's 
failure to consider medical stability in de­
termining cessation of temporary total ben­
efits was not improper; (2) Board properly 
terminated claimant’s temporary total dis­
ability benefits; (3) the use of Absher for­
mula to calculate lump sum permanent par­
tial disability award was improper; and (4) 
claimant’s wage earning capacity was ten 
percent compared for purposes of deter­
mining permanent partial disability.

Affirmed in part, reversed in part, and 
remanded.

Matthews, J., filed concurring opinion, 
in which Rabinowitz, C.J., joined.

1. Workers’ Compensation <3=1939.4(4) •
Court’s review of Workers’ Compensa­

tion Board’s decision is subject to substantial 
evidence test only where Board has applied 
proper legal test in reaching its findings.

2. Workers’ Compensation ©=863
Workers’ Compensation Board did not 

err in focusing on claimant's employment

and failing to explicitly address stability of 
his medical impairment in determining tem­
porary disability, as claimant’s ability to 
return to work, rather than medical stabili­
ty, could be used to indicate cessation of 
temporary disability.

3. W orkers’ Compensation ©=1375
Workers’ compensation benefits claim­

ant’s return to work after doctors had re­
leased claimant for work without restric­
tions, was sufficient evidence to rebut pre­
sumption of continuing compensability for 
temporary total disability for his back inju­
ry, even though both doctors subsequently 
retracted releases.

4. Workers’ Compensation <3=1626
Sufficient evidence supported finding 

that gaps in workers' compensation claim­
ant’s employment as pipe litter were due to 
economy and construction cycles rather 
than claimant’s disability.

5. Workers’ Compensation ©=803
Workers’ compensation benefits claim­

ant whose average weekly wage during 
ten-month period was higher than preinjury 
average weekly wage, suffered no actual 
wage loss during ten-month period and was 
not entitled to temporary partial disability 
benefits.

6. W orker’s Compensation <3=1644
Determination that workers’ compen- 

' sation claimant had wage earning capacity 
loss of ten percent fairly represented claim­
ant’s future losses under permanent partial 
disability statute, AS 23.30.210, as Work­
ers’ Compensation Board could utilize 
factors other than actual earnings to fix 
wage earning capacity in interests of jus­
tice.

7. Workers’ Compensation ©=>1005
Workers’ compensation claimant’s per­

manent partial disability lump-sum award 
could not be based solely on relationship 
between claimant’s impaired earning capac­
ity and statutory maximum award under 
AS 23130.190(b), as it would violate purpose, 
o f  statute providing that compensation be 
based on difference between employee’s av­
erage weekly wages and his wage-earning
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cr parity after injury, AS 23.30.190(a)(20); 
overruling Abshcr v. State, Department of 
Highways, 500 P.2d 1004.

8. Workers’ Compensation ©=876
Workers’ Compensation Board could 

not reduce permanent partial disability ben­
efits of employee with unscheduled injuries 
so that he would not receive more than 
employee with more serious scheduled inju­
ry; overruling Absher v. State, Depart­
ment of Higkways, 500 P.2d 1004.

9. Workers' Compensation ©=1013
In determining award for permanent 

partial disability for claimant who has re­
quested lump sum, Workers' Compensation 
Board should first determine whether it is 
in interest of justice that lump sum be paid, 
and if so should project employee’s total 
future loss up to $6,000 limit, after which 
employee can receive present value of his 
total future loss in lump sum, under AS 
23.30.190(a)(20); overruling Absher v. 
State, Department of Highivays, 500 P.2d 
1004.

10. W orkers’ Compensation ©=1981
Workers’ compensation benefits claim­

ant was entitled to receive award for attor­
ney's fee on amount of compensation con­
troverted and awarded under AS 23.30.- 
145(a), and for costs and proceedings, un­
der AS 23.30.145(b), upon award of addi­
tional permanent partial disability benefits 
beyond those already paid by employer and
its insurer.

Chancy Croft, Anchorage, for appellant.

Kenneth P. Jacobus, Hughes, Thorsness, 
Gantz, Powell & Brundin, Anchorage, for 
appe’lees.

Before RABINOWITZ, C.J., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ.

1. It should be noted, however, that Dr. Newman 
stated that it was his experience that if someone 
was sent back to the North Slope with written 
restrictions, they would generally not be accept-

OPINION

BURKE, Justice.
This case involves a claim for workers’ 

compensation benefits by William Bailey, 
Jr. After incurring a work-related injury, 
Bailey received temporary total disability 
benefits from November 1980 until July 
1981. In April 1982, he received a $6000 
lump-sum payment for permanent partial 
disability. Bailey now maintains that he 
was entitled to continue receiving tempo­
rary total disability compensation between 
July 1981 and May 1982. He also claims 
the Workers’ Compensation Board (Board) 
erred in calculating his permanent partial 
disability award and in refusing to award 
him attorney’s fees and costs.

I. FACTUAL BACKGROUND 
Appellant Bailey is fifty-one years old 

and has been a pipefitter for the last twen­
ty-eight years. He injured his back on 
August 14, 1980, while leaning over a pipe 
to pick up a tool box and a transmitter. At 
the time, he was working for Appellee Lit- 
win Corporation (Litwin), on a construction' 
project a t the Tesoro plant in Kenai, Alas­
ka.

After his injury, Bailey was examined by 
several doctors and chiropractors, who 
formed differing assessments of his condi­
tion. In August 1980, Dr. Bruce W. Teag­
ue, a chiropractor, examined Bai'jy and 
released him for work. Bailey immediately 
resumed work for Litwin as a pipefitter. 
Dr. William West, another chiropractor, ex­
amined Bailey the following September and 
October and released him for regular work 
on September 29,1980. Bailey was laid off 
November 4, 1980 when Lit*: '.,i reduced its 
workforce. On the same day, a third chiro­
practor, Dr. Gene Kremer, examined Bailey 
and took him off work through January 
1981. Dr. Michael Newman, an orthopedic 
specialist, treated Bailey and released him 
for work, without restrictions, effective 
April 21, 1981.* In April, Dr. Kromer

ed for work. Thus, an employer would often 
give the person a modified job as long as he was 
released without restrictions. Later, Dr. New­
man stated that he thought Bailey was restricted

again took B 
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again took Bailey o f f work, bu t released 
him fo r work, w ithou t restrictions, as o f 
Ju ly 6, 1981.1

Bailey resumed work as a hydro-tester 
w ith Nationa l-NANA on the North Slope 
from Ju ly 13 to Augus t 16, 1981, when he 
was terminated due to a reduction in force. 
On October 1, 1981, he began work on the 
North Slope in "ins trum en ta tion "3 fo r Pro­
fessional Contractors, Inc. (PCI) and contin­
ued until November 4, 1981.

Christopher W.M. Horton, M.D., conduct­
ed an independent medical examination o f 
Bailey on November 25, 1981, and recom­
mended tha t Bailey continue his work w ith ­
out any restrictions. He evaluated Bailey 
as medically stationary and rated him as 
having a ten percent whole body perma­
nent physical impairment.

Ross Brudenell, M.D., an orthopedic sur­
geon, examined Bailey on February 23, 
1982, and determined tha t he was not medi­
cally stationary and did not release him fo r 
work. Later, Dr. Brudenell stated tha t 
Bailey’s condition was medically stationary 
as o f March 3, 1982, but tha t he “ w ill 
probably risk increasing symptoms i f he 
tries to do heavy, manual labor . . .  [and 
tha t] his work ing activ ity which related to 
instrument controls, was much more appro­
priate than any attempts to try  to ge t back 
his original occupation.”

On March 8, 1982, Bailey returned to the 
North Slope to work fo r the F J . Early 
Company, prim arily in hydro-testing and 
instrumentation. He was term inated April 
26, due to a redv'Uon in forces, bu t hoped 
to be recalled.

i n  t h e  s e n s e  t h a t  h i s  b a c k  m i g h t  h u r t  w h e n  h e  
h a d  t o  w o r k  w i t h  h e a v y  e q u i p m e n t .

2 . I n  a  r e p o r t  d a t e d  F e b r u a r y  25, 1982, D r.
K r e m e r  q u a l i f i e d  t h i s  r e l e a s e :

I n i t i a l l y  h e  w a s  r e l e a s e d  w i t h  n o  w o r k  r e s t r i c ­
t i o n s  o n  J u l y  6, 1981. B u t  i n  f o l l o w  u p  r e ­
p o r t s  a f t e r  t h a t  d a t e  i t  w a s  i n d i c a t e d  t h a t  
a w k w a r d  b e n d i n g  a n d  l i f t i n g  p o s i t i o n s  w o u l d  
l i k e l y  i n d u c e  b a c k  s p a s m s .  M r .  B a i l e y  s t i l l  
s h o u l d  n o t  p u t  t h a t  t y p e  o f  s t r e s s  o n  h i s  l o w e r  
b a c k  n o r  s h o u l d  h e  i n  t h e  f u t u r e  u n l e s s  h i s  
l o w  b a c k  w e a k n e s s  c o m p l e t e l y  r e s o l v e s .  H e
c a n  a t  t h i s  t in rk  a n d  s i n c e  7-6-81 d o  " i n s t r u ­
m e n t a t i o n ' '  w o r k  w h i c h  r e q u i r e s  l i t t l e  m o r e

D r. Newman examined Bailey again on 
May 18, 1982, and considered his condition 
medically stationary and unchanged since 
April, 1981.

In sum, during the ten-month period 
from Ju ly 7, 1981 through May 7, 1982, 
Bailey worked a tota l o f 1170 hours and 
earned $36,807.85 (approximately $876 per 
week). In 1977 his average weekly wage 
was also $876. In 1978 and 1979 Bailey 
worked approximately 1138 and 1227 
hours, w ith average weekly wages of 
$517.88 and $523.68, respectively. His av­
erage weekly wage in 1980 before he was 
injured was $832.94.

Bailey received temporary tota l disability 
benefits from November 10, 1980, through 
July 6, 1981. While the payment date is 
unclear from the record, i t is undisputed 
tha t the insurance carrier, Travelers Insur­
ance Company (Travelers), awarded Bailey 
a lump sum payment o f $6,000, based on a 
ten percent loss o f earning capacity and 
Dr. Horton’s impairment rating.

In February 1982, Bailey filed a petition 
fo r adjustment o f claim w ith the Workers’ 
Compensation Board. In its second deci­
sion and order,4 the Board determined tha t 
L itw in and Travelers properly terminated 
Bailey’s temporary tota l disability benefits 
in Ju ly 1981. The Board decided Bailey 
was entitled to $6000 in permanent partia l 
disability benefits. I t arrived a t this figure 
by multip ly ing his ten percent loss o f earn­
ing capacity by $60,000, the maximum ben­
efits allowable under AS 23.30.190(b). Be­
cause L itw in and Travelers had already 
paid $6000 to Bailey voluntarily , the Boar .

p h y s i c a l  e f f o r t  o t h e r  t h a n  s t a n d i n g  a n d  w a l k ­
in g .

3 . " I n s t r u m e n t a t i o n ” i s  a  s p e c i a l t y  t r a d e  w i t h i n  
t h e  g e n e r a l  t r a d e  o f  p i p e f i t t i n g .  I t  i n v o l v e s  t h e  
f i t t i n g  o f  s m a l l ,  l i g h tw e i g h t  p ip e s .  I n s t r u m e n t a ­
t i o n  a c c o u n t s  f o r  a p p r o x im a t e l y  t e n  p e r c e n t  o f  
a l l  p i p e f i t t i n g  w o r k .  O f  t h e  m e m b e r s  i n  B a i l e y ’s  
u n i o n ,  a b o u t  t e n  p e r c e n t  a r e  q u a l i f i e d  i n  i n s t r u ­
m e n t a t i o n .

4. T h e  o r i g i n a l  d e c i s i o n  a n d  o r d e r  w a s  v o id .  
T h e  B o a r d  r e c o n s i d e r e d  t h e  m a t t e r  a n d  i s s u e d  a  
d i f f e r e n t  d e c i s i o n  a n d  o r d e r  o n  J a n u a r y  24, 
1983.
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denied Bailey’s claim fo r costs and a tto r­
ney’s fees. The superior court affirmed 
die Board’s decision and order.

I I . TEMPORARY TOTAL 
D IS A B IL IT Y 5

The Board found that by Ju ly 16, 1981, 
both Dr. Newman and Dr. Kremer had 
released Bailey fo r work w ithout restric­
tion, and that he had in fact returned to 
work on July 13. In the Board’s opinion, 
these facts overcame any presumption tha t 
Bailey continued to be temporarily tota lly 
disabled; thus, the Board concluded tha t 
L itw in and Travelers properly terminated 
his temporary benefits. The Board found 
also tha t any periods o f unemployment 
Bailey experienced between Ju ly 1981 and 
May 1982 were “ due to the economy and 
construction cycles and not to the employ­
ee’s in ju ry ."

Bailey argues tha t he is entitled to tem­
porary total disability benefits from July 
1981 through May 1982 because he was not 
medically stable as o f Ju ly 1981, his medi­
cal condition prevented him from working 
full-time, and he was being retrained in 
instrumentation.6

The Alaska Workers’ Compensation Act 
(Act), AS 23.30.005-.270, creates a pre­
sumption of compensability. AS 23.30.- 
120(1). I f , however, substantial evidence7 
is introduced to the contrary, the presump­
tion is rebutted and “ drops ou t." The

5 . A S  23.30.185 p r o v id e s :
Compensation for Temporary Total Disabili­

ty. I n  c a s e  o f  d i s a b i l i t y  t o t a l  i n  c h a r a c t e r  b u t  
t e m p o r a r y  in  q u a l i t y ,  662/ i p e r c e n t  o f  t h e  i n ­
j u r e d  e m p lo y e e ’s  a v e r a g e  w e e k ly  w a g e s  s h a l l  
b e  p a i d  t o  t h e  e m p l o y e e  d u r i n g  t h e  c o n t i n u ­
a n c e  o f  t h e  d i s a b i l i t y .

A  r e c e n t  a m e n d m e n t  s u b s t i t u t e s  "8 0  p e r c e n t "  
f o r  "6 6 2/ j  p e r c e n t , "  a n d  " s p e n d a b l e  w e e k l y  
w a g e s ” f o r  " a v e r a g e  w e e k l y  w a g e s .” I t  a p p l i e s  
t o  i n j u r i e s  s u s t a i n e d  o n  o r  a f t e r  J a n u a r y  1984 
o n ly .  C h .  70, §  6, S L A  1983.

6. B a i l e y ’s  l a s t  a r g u m e n t  i s  w i t h o u t  m e r i t .
W h i l e  B a i l e y  l e a r n e d  n e w  s k i l l s  i n  i n s t r u m e n t a ­
t i o n ,  t h e r e  i s  n o  e v i d e n c e  t h a t  h e  h a d  u n d e r ­
t a k e n  a n  " a p p r o v e d  v o c a t i o n a l  r e h a b i l i t a t i o n  
p r o g r a m . "  Cf. Bignell v . Wise Mechanical Con­
tractors, 651 P .2 d  1163 ( A l'is k a  1982) ( t e m p o ­
r a r y  b e n e f i t s  c o n t i n u e  w h ' l e  e m p l o y e e  i s  e n ­
r o l l e d  i n  a n  a p p r o v e d  v o c a t i o n a l  r e h a b i l i t a t i o n
p r o g r a m ) .

claimant then bears the burden o f proving 
all elements/of the claim. Veco, In c . v. 
W olfer, 693 P.2d 865, 870 (Alaska 1985); 
M ille r  v. I T T  A r c t i c  S e rv ices , 577 P.2d 
1044, 1046 (Alaska 1978).' The Board’s 
w ritten decision and order explicitly states 
tha t evidence introduced by L itw in and 
Travelers was suffic ien t to overcome the 
presumption. Although the Board did not 
expressly so state, we assume this same 
evidence lead it to conclude that Bailey had 
failed to prove the necessary elements o f 
his claim.

[1 ] In reviewing the Board’s decision, 
our task is to determine i f its findings o f 
fac t and conclusions o f law are supported 
by "substantial evidence in lig h t o f the 
whole record.”  D e la n e y  v. A la s k a  A i r ­
lin e s , 693 P.2d 859, 863 (Alaska 1985); 
B e a u c h a m p  v. E m p lo y e r s  L ia b i l i ty  A s ­
s u r a n c e  C orp ., 477 P.2d 993, 997 (Alaska 
1970). Under this standard, we may not 
reweigh the evidence or choose between 
competing reasonable inferences. D e la ­
n e y , 693 P.2d a t 863; B e a u c h a m p , 477 
P.2d at 997.8 The substantial evidence 
test, however, is applicable “ only where the 
Board has applied the proper legal test in 
reaching its findings.” B u r g e s s  C o n s tr u c ­
t io n  Co. v. S m a llw o o d , 623 P.2d 312, 317 
(Alaska 1981) (quoting R id d le  v. B r o a d  
C r a n e  E n g in e e r in g  Co., 53 Mich.App. 257, 
218 N.W.2d 845, 846-47 (Mich.App. 1974)).9

7. " S u b s t a n t i a l  e v i d e n c e "  h a s  c o n s i s t e n t l y  b e e n  
d e f i n e d  a s  " s u c h  r e l e v a n t  e v i d e n c e  a s  a  r e a s o n ­
a b l e  m i n d  m i g h t  a c c e p t  a s  a d e q u a t e  t o  s u p p o r t  a  
c o n c l u s i o n . "  Miller v. ITT Arctic Servs., 577 
P .2 d  1044, 1046 ( A la s k a  1978). See also Veco, 
Inc. v. Wolfer, 693 P .2 d  865, 869 ( A la s k a  1985): 
Delaney v. Alaska Airlines, 693 P .2 d  859, 862-63 
( A la s k a  1985).

8. See also Burgess Constr. Co. v. Smallwood, 623 
P .2 d  312, 317  ( A la s k a  1981); Ketchikan Gateway 
Borough v. Saling, 604 F .2 d  590, 593 n .  8 ( A la s k a
1979); Miller, 577 P .2 d  a t  1049; Vetter v. Alaska 
Workmen's Compensation Bd., 524 P .2 d  264, 265 
( A la s k a  1974).

9 . Sec also Hewing v. Alaska Workmen’s Compen­
sation Bd., 512 P .2 d  196, 898 ( A la s k a  1973) 
( s c o p e  o f  r e v i e w  n o t  l im i t e d  t o  s u b s t a n t i a l  e v i ­
d e n c e  t e s t  w h e r e  B o a r d ’s  d e c i s i o n  r e s t s  o n  e r r o ­
n e o u s  l e g a l  f o u n d a t i o n s ) ;  Vetter, 524 P .2 d  a t  
265 ( c o u r t  m a y  c o n s i d e r  w h e t h e r  a n  a w a r d  is  
c o n t r a r y  t o  law ) .
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A . T he T e s t f o r  T e r m in a t io n  o f  T e m p o ­
r a r y  D is a b i l i ty

Bailey claims tha t he is entitled to addi­
tional temporary benefits a fte r Ju ly 1981 
because he was not considered medically 
stable until a fte r November 1981. In con­
cluding tha t his temporary benefits were 
properly discontinued in Ju ly 1981, the 
Board made no express findings o f fact 
regarding Bailey’s medical stab ility .10 Our 
f irs t task is to determine i f  the Board erred 
in its apparent fa ilu re to consider medical 
stab ility in deciding when temporary tota l 
benefits should cease.

The Act defines “ disability”  generally as 
“ incapacity because o f in ju ry to earn the 
wages which the employee was receiving at 
the time o f in ju ry in the same or any other 
employment.”  AS 23.30.265(10). The 
Alaska territo ria l court defined temporary 
tota l disability as “ the healing period or the 
time during which the workman is wholly 
disabled and unable by reason o f his in ju ry 
to work.”  P h il l ip s  P e tr o le u m  Co. v. A la s ­
k a  I n d u s t r i a l  B o a rd , 17 Alaska 658, 665 
(D.Alaska 1958) (quoting G o r m a n  v. A t ­
la n t ic  G u l f  & P a c if ic  Co., 178 Md. 71, 12
A.2d 525, 529 (1940)). The P h il l ip s court 
explained:
A claimant is entitled to compensation 
fo r temporary tota l disability during the 
period o f convalescence and during which 
time the claimant is unable to work, and 
the employer remains liable fo r total 
compensation un til such time as the

10. I n  i t s  s e c o n d  d e c i s i o n  a n d  o r d e r ,  t h e  B o a r d  
s t a t e d ,  "W e  f i n d  t h e  d o c t o r s '  r e l e a s e  a n d  t h e  
e m p lo y e e ' s  r e t u r n  t o  w o r k  o v e r c a m e  a n y  p r e ­
s u m p t i o n  t h a t  t h e  e m p l o y e e  c o n t i n u e d  t o  b e  
t e m p o r a r i l y  t o t a l l y  d i s a b l e d  "  T h i s  s t a t e ­
m e n t  c o u l d  im p ly  t h a t  B a i l e y ' s  m e d i c a l  c o n d i ­
t i o n  h a d  s t a b i l i z e d .

11. S o m e  j u r i s d i c t i o n s  h a v e  d e t e r m i n e d  t h a t  
" m e d i c a l  s t a b i l i z a t i o n  o r  m a x im u m  p h y s i c a l  r e ­
c o v e r y ,  m a r k s  t h e  e n d  o f  t e m p o r a r y  d i s a b i l i t y . "  
Bignell v. Wise Mechanical Contractors, 651 P .2 d  
1163, 1169 ( A la s k a  1982) ( R a b in o w i t z ,  J . ,  &  M a t ­
t h e w s ,  J .,  d i s s e n t i n g )  ( f o o t n o t e  o m i t t e d ) .  P r o ­
f e s s o r  L a r s o n  c o n c u r s ,  o b s e r v i n g  t h a t  i n  m o s t  
s t a t e s  t e m p o r a r y  b e n e f i t s  c e a s e  w h e n  t h e  " h e a l ­
i n g  p e r i o d "  h a s  e n d e d  a n d  " s l a b i ' z a t i o n "  h a s  
o c c u r r e d .  2 A . L a r s o n ,  T h e  L a w  o f  W o r k m e n ’s  
C o m p e n s a t i o n ,  §  57.12 a t  10-9 (1983). P r o f e s ­
s o r  L a r s o n  s t a t e s :

claimant is restored to the condition so 
fa r as his in ju ry w ill pe rm it T h e  te s t  is  
w h e th e r  th e  c la im a n t  r e m a in s  in c a p a c ­
i t a te d  to  d o  w o r k  b y  r e a s o n  o f  h i s  i n j u ­
ry , re g a rd le ss  o f  w h e th e r  th e  i n j u r y  a t  
s o m e  t im e  c a n  be  d ia g n o s e d  a s  a  p e r ­
m a n e n t  p a r t ia l  d is a b il i ty .

17 Alaska a t 666 (citations om.„ted) (empha­
sis added).

We reiterated this emphasis on earning 
capacity in V e tte r  v. A la s k a  W o r k m e n 's  
C o m p e n s a tio n  B o a rd , 524 P.2d 264 (Alas­
ka 1974), by stating:

The concept o f disability compensation 
rests on the premise tha t the primary 
consideration is not medical impairment 
as such, bu t ra ther loss o f earning capac­
ity related to tha t impairment. An 
award fo r compensation must be sup­
ported by a find ing tha t the claimant 
suffered a compensable disability, or 
more precisely, a decrease in earning ca­
pacity due to a work-connected in ju ry or 
illness.

524 P.2d a t 266 (footnote omitted); se e  a lso  
K e tc h ik a n  G a te w a y  B o r o u g h  v. S a lin g ,  
604 P.2d 590, 594 (Alaska 1979).11

[2 ] Our previous cases stress the claim­
ant's ab ility to re tu rn to work and indicate 
tha t medical stab ility is n o t necessarily the 
point a t which temporary disability ceases. 
We hold, therefore, tha t the Board did not 
err in focusing on Bailey’s employment and

T h e  d i s a b i l i t y  p e r i o d  i s  n o t  a u t o m a t i c a l l y  t e r ­
m i n a t e d  m e r e l y  b e c a u s e  c l a i m a n t  o b t a i n s  
s o m e  e m p lo y m e n t ,  i f  m a x im u m  r e c o v e r y  h a d  
n o t  b e e n  a c h i e v e d  a t  t h e  t im e .

Id. a t  10-17 t o  10-18 ( f o o t n o t e  o m i t t e d ) .  O t h e r  
j u r i s d i c t i o n s ,  h o w e v e r ,  v i e w  r e s t o r e d  e a r n i n g  c a ­
p a c i t y ,  r a t h e r  t h a n  m e d i c a l  s t a b i l i t y ,  a s  t h e  e n d  
o f  t e m p o r a r y  d i s a b i l i t y .  T h e  C a l i f o r n i a  C o u r t  
o f  A p p e a l s  s t a t e d :

T e m p o r a r y  d i s a b i l i t y  c o n c e r n s  t h e  i n j u r e d ’s  
i n a b i l i t y  t o  w o r k . . . .  l l i u s ,  a n  i n j u r e d  m a y  
b e  f u l l y  c a p a b l e  o f  w o r k i n g  f u l l  t i m e  ( a n d  
h e n c e  n o t  b e  e n t i t l e d  t o  t e m p o r a r y  d i s a b i l i t y )  
a n d  h i s  m e d i c a l  c o n d i t i o n  n o t  y e t  p e r m a n e n t  
a n d  s t a t i o n a r y .

Harold v. Workers’ Compensation Appeals Bd., 
100 C a l,A p p .3 d  772, 784, 785, 161 C a l .R p t r .  508, 
514 (C a l.A pp .1 9 8 0 )  ( c i t a t i o n s  o m itte d ) .-
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in fa iling to explicitly address the stab ility 
o f his medical impairment.

B. S u b s ta n t ia l  E v id e n c e  i n  th e  R e c o rd  

[3 ] The Board found tha t both D r. New­
man and Dr. Kremer released Bailey for 
work w ithout restrictions by Ju ly 16, 1981. 
Even though both doctors subsequently re­
tracted these releases, the fact tha t Bailey 
returned to work on July 13, 1981, is su ffi­
cient evidence to rebut the presumption of 
continuing compensability fo r temporary 
to ta l12 disability.

[4 ] Bailey argues tha t his medical im­
pairment prevented him from working fu ll­
time; thus, he was entitled to additional 
temporary compensation during the gaps in 
his employment between Ju ly 1981 and 
May 1982. The record supports the 
Board’s find ing that Bailey’s periods o f un­
employment13 were due to the economy 
and construction cycles, and not due to his 
disability. The pipe fitting trade involves 
gaps in employment, and Bailey’s work his­
to ry prio r to his in ju ry reflects this fact. 
Bailey’s terminations from Nationa l- 
NANA on August 16, 1981, and from F.J. 
Early Company on April 26, 1982, were 
both due to a reduction in force, not be­
cause o f his incapacity to work.

Bailey claims the gaps in employment 
were due to his disability. He states that 
he turned down a pipeline repair job in 
January or February 1982 because he was 
physically unable to perform the work. 
However, while the job did involve heavy 
work, there were other reasons presented

12. ' T e m p o r a r y  d i s a b i l i t y  m a y  b e  t o t a l  ( i n c a p a ­
b l e  o f  p e r f o r m i n g  any k i n d  o f  w o rk ) ,  o r  partial 
( c a p a b l e  o f  p e r f o r m i n g  some k i n d  o f  w o r k ) .” 
Huston v. Workers' Compensation Appeals Bd., 
95 C a ! .A p p .3 d  856, 868, 157 C a l .R p t r .  355, 362 
(C a I.A pp .1 9 7 9 )  ( e m p h a s i s  in  o r ig in a l) .

13. A u g u s t  1 6 - S c p te m b e r  30, 1981; N o v e m b e r  4, 
1 9 8 1 - M a rch  8, 1982; A p r i l  2 6 - M ay  27, 1982.

14. A S  23.30 .200 p r o v i d e s  i n  p a r t :
Temporary Partial Disability. I n  c a s e  o f  

t e m p o r a r y  p a r t i a l  d i s a b i l i t y  r e s u l t i n g  i n  de- 
c r e a s .  . f  e a r n i n g  c a p a c i t y  t h e  c o m p e n s a t i o n  
s h a l l  b e  662/ j  p e r  c e n t  o f  t h e  d i f f e r e n c e  b e ­
tw e e n  t h e  i n j u r e d  e m p lo y e e ' s  a v e r a g e  w e e k l y  
w a g e s  b e f o r e  t h e  i n j u r y  a n d  h i s  w a g e  e a r n i n g

fo r Bailey’s decision to not take the job, 
including uncomfortable working condi­
tions, the short duration o f the work, and 
the possibility o f losing a favorable position 
on the union employment list. Bailey also 
indicated tha t he asked the foreman a t PCI 
to give him a term ination on a reduction in 
force because he did not want to continue 
the job when i t changed from instrumenta­
tion to heavier haylon system pipe installa­
tion. However, M r. Cable, the project su­
perintendent fo r PCI, testified tha t Bailey 
was hired specifically to do instrumentation 
work, and he had no intention o f hiring him 
as part o f the haylon system.

[5 ] We conclude tha t the Board’s find ­
ing tha t Bailey’s gaps in employment were 
due to the economy and construction cy­
cles, and not the resu lt o f his physical 
impairment, is supported by substantial ev­
idence in lig h t o f the whole record. More­
over, we hold tha t Bailey suffered no actu­
al wage loss during the ten-month period 
and was, therefore, not entitled to tempo­
ra ry p a r t ia l disability benefits, much less 
compensation fo r temporary to ta l impair­
ment.14 During the ten-month period, from 
Ju ly 1981 to May 1982, Bailey earned an 
average o f $876 per week. The Board ap­
plied AS 23.30.220(2)15 and made an uncon­
tested find ing tha t Bailey’s pre-injury aver­
age weekly wage was $859.08. Even i f 
Bailey could have earned more i f he had 
been able to woric as a pipefitter, AS 23.30.- 
200 does not provide fo r a comparison be­
tween actual post-in jury wages and what

c a p a c i t y  a f t e r  t h e  i n j u r y  i n  t h e  s a m e  o r  a n o t h ­
e r  e m p l o y m e n t . . . .

See supra n o t e  5 r e g a r d i n g  a m e n d m e n t  t o  t h i s  
s t a t u t e .

15. A S  23 .30 .220 w a s  r e p e a l e d  a n d  r e e n a c t e d  i n  
1983. C h .  70, §  12, S L A  1983. A t t h e  t im e  o f  
t h e  B o a r d ’s  d e c i s i o n ,  A S  23.30.220(2) p r o v i d e d :  

t h e  a v e r a g e  w e e k l y  w a g e  i s  t h a t  m o s t  f a v o r ­
a b l e  t o  t h e  e m p l o y e e  c a l c u l a t e d  b y  d i v i d h g  52 
i n t o  t h e  t o t a l  w a g e s  e a r n e d ,  i n c l u d i n g  s e lf- e m ­
p l o y m e n t ,  i n  a n y  o n e  o f  t h e  t h r e e  c a l e n d a r  
y e a r s  im m e d i a t e l y  p r e c e d i n g  t h e  i n j u r y ;

T h e  B o a r d  p r o p e r l y  u s e d  B a i l e y ’s  1977 e a r n i n g s  
b e c a u s e  t h e y  w e r e  h i g h e r  t h a n  h i s  e a r n i n g s  i n  
1978 o r  1979.
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capacity and tha t the Board erred in lim it­
ing his benefits to $6000.
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We a ffirm  the Board’s determ ination 
tha t Bailey's temporary total disability ben­
e fits were properly term inated in Ju ly 
1981. Even though he may not have been 
medically stationary, there is substantial 
evidence in the record tha t he was capable 
o f earning wages.

I I I . PERMANENT PART IAL 
D ISAB IL ITY

The Board found, and the parties do not 
dispute, tha t Bailey has a “ loss o f earning 
capacity because he has a permanent im ­
pairment, [tha t] his post-injury earnings 
are less than this pre-injury average week­
ly wage and [tha t] he cannot perform f.ll 
phases o f pipefitting .’’

L itw in and Travelers vo lunta rily paid 
Bailey $6000 on April 29, 1982, as an ad­
vance on permanent partia l disability. The 
Board determined tha t no fu rth e r pay­
ments were due. Bailey contends tha t the 
Board incorrectly calculated loss o f earning

16. A S  23.30.190 p r o v id e s ,  i n  r e l e v a n t  p a r t :  
Compensation for Permanent Partial Disability.

(a) I n  c a s e  o f  d i s a b i l i t y  p a r t i a l  i n  c h a r a c t e r  
b u t  p e r m a n e n t  i n  q u a l i t y  t h e  c o m p e n s a t i o n  i s  
66!/> p e r  c e n t  o f  t h e  i n j u r e d  e m p lo y e e ' s  a v e r ­
a g e  w e e k l y  w a g e s  . .  a n d  s h a l l  b e  p a i d  t o  t h e  
e m p lo y e e  a s  f o l lo w s :

(20) i n  a l l  o t h e r  c a s e s  i n  t h i s  c l a s s  o f  d i s ­
a b i l i t y  t h e  c o m p e n s a t i o n  i s  66 J/> p e r c e n t  o f  
t h e  d i f f e r e n c e  b e tw e e n  h i s  a v e r a g e  w e e k l y  
w a g e s  a n d  h i s  w a g e - e a r n i n g  c a p a c i t y  a f t e r  t h e  
i n j u r y  i n  t h e  s a m e  e m p l o y m e n t  o r  o t h e r w i s e ,  
p a y a b l e  d u r i n g  t h e  c o n t i n u a n c e  o f  p a r t i a l  d i s ­
a b i l i t y ,  . . .  w h e n e v e r  t h e  b o a r d  d e t e r m i n e s  
t h a t  i t  i s  i n  t h e  i n t e r e s t  o f  j u s t i c e ,  t h e  l i a b i l i t y  
o f  t h e  e m p l o y e r  f o r  c o m p e n s a t i o n ,  o r  a n y  
p a r t  o f  i t  a s  d e t e r m i n e d  b y  t h e  b o a r d ,  m a y  b e  
d i s c h a r g e d  b y  t h e  p a y m e n t  o f  a  l u m p  s u m ;

(b) T o t a l  c o m p e n s a t i o n  p a i d  u n d e r  (a)(20) 
o f  t h i s  s e c t i o n  m a y  n o t  e x c e e d  $60,000.

See supra n o t e  5 r e g a r d i n g  a m e n d m e n t  t o  t h i s  
s t a t u t e .

17. A S  23.30.210 p r o v id e s :
Determination of wage-earning capacity. I n  a  
c a s e  o f  p a r t i a l  d i s a b i l i t y  u n d e r  A S  23.30.- 
190(20) o r  23.30.200 t h e  w a g e - e a r n i n g  c a p a c i ­
t y  o f ;  a n  i n j u r e d  e m p l o y e e  i s  d e t e r m i n e d ' b y

A. L o ss  o f  W age E a r n in g  C a p a c ity  

AS 23.30.190(a)(20)16 provides tha t in 
case o f an unscheduled disability, such as 
Bailey’s back in jury, compensation is 66% 
percent o f the difference between the 
claimant’s average weekly wages and his 
post-in jury wage-earning capacity. In de­
term in ing Bailey's wage-earning capacity, 
the Board found tha t because o f increases 
in hourly pay, and because p ipe fitting in­
volves sporadic employment, Bailey’s post­
in ju ry earnings were unreliable and could 
not be used. The Board then considered 
the other factors listed in AS 23.30.210 17 
and the applicable case law ,18 but s till could 
not quantify Bailey’s loss o f earning capac­
ity.

U ltimately, the Board based its determi­
nation on the average number o f days Bail­
ey worked per month in 1978 and 1979, 
compared w ith the number he worked dur­
ing the ten-month period between his re­
tu rn to work and the Board’s hearing (July 
13, 1981 to May 27, 1982). The Board

h i s  a c t u a l  e a r n i n g s  i f  t h e  a c t u a l  e a r n i n g s  f a i r ­
ly  a n d  r e a s o n a b l y  r e p r e s e n t  h i s  w a g e - e a r n i n g  
c a p a c i t y .  I f  t h e  e m p l o y e e  h a s  n o  a c t u a l  e a r n ­
i n g s  o r  h i s  a c t u a l  e a r n i n g s  d o  n o t  f a i r l y  a n d  
r e a s o n a b l y  r e p r e s e n t  h i s  w a g e - e a r n i n g  c a p a c i ­
t y  t h e  b o a r d  m a y ,  i n  t h e  i n t e r e s t  o f  j u s t i c e ,  f ix  
t h e  w a g e  e a r n i n g  c a p a c i t y  w h i c h  i s  r e a s o n ­
a b l e ,  h a v i n g  d u e  r e g a r d  t o  t h e  n a t u r e  o f  h i s  
i n j u r y ,  t h e  d e g r e e  o f  p h y s i c a l  im p a i r m e n t ,  h i s  
u s u a l  e m p lo y m e n t ,  a n d  a n y  o t h e r  f a c t o r s  o r  
c i r c u m s t a n c e s  i n  t h e  c a s e  w h i c h  m a y  a f f e c t  
h i s  c a p a c i t y  t o  e a r n  w a g e s  i n  h i s  d i s a b l e d  
c o n d i t i o n ,  i n c l u d i n g  t h e  e f f e c t  o f  d i s a b i l i t y  a s  
i t  m a y  n a t u r a l l y  e x t e n d  i n t o  t h e  f u t u r e .

A  r e c e n t  a m e n d m e n t  s u b s t i t u t e s  " s p e n d a b l e  
w e e k l y  w a g e "  f o r  " e a r n i n g s ” t h r o u g h o u t  t h e  s e c ­
t i o n .  C h .  70, §  9, S L A  1983.

18. T h e  B o a r d  m a y  f i x  w a g e - e a r n i n g  c a p a c i t y  b y  
c o n s i d e r i n g  t h e s e  f a c t o r s :  (1) n a t u r e  o f  i n j u r y ,  
(2) d e g r e e  o f  p h y s i c a l  im p a i r m e n t ,  (3) u s u a l  
e m p l o y m e n t ,  a n d  (4) o t h e r  f a c t o r s ,  i n c l u d i n g  (a) 
a g e ,  (b) e d u c a t i o n ,  (c) a v a i l a b i l i t y  o f  s u i t a b l e  
e m p l o y m e n t  i n  t h e  c o m m u n i t y ,  a n d  (d) t h e  e m ­
p lo y e e ' s  f u t u r e  e m p l o y m e n t  i n t e n t i o n s ,  t r a i n a -  
b i l i ty ,  a n d  v o c a t i o n a l  r e h a b i l i t a t i o n  a s s e s s m e n t  
a n d  t r a i n i n g .  Bignell, 651 P .2 d  a t  1167; Hewing 
v. Peter Kiewit & Sons, 586 P .2 d  182, 186 ( A la s k a  
1978); Vetter, 524 P .2 d  a t  266; Hewing, 512 P .2 d  
a t  896.
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found tha t he worked 148 days in 1978 
(average o f twelve days per month), 158 
days in 1979 (average o f thirteen days per 
month), and only 85 days in the preceding 
ten months (average o f nine days per 
month). Thus, the difference in his wage 
earning capacity was three to fou r days per 
month.19 The Board then assumed "th a t 
he could work an additional average o f two 
to three days more per month than he 
has.” 20 The Board concluded tha t Bailey 
misses between one and two days o f work 
per month because o f his in ju ry— a loss o f 
between eight and twelve percent. The 
Board averaged his wage earning capacity 
loss a t ten percent.

[6 ] While the Board’s computations 
may not re flect p r e c is e ly Bailey’s lost earn­
ing capacity, we believe tha t they fa ir ly 
represent his fu tu re losses. AS 23.30.210 
allows the Board in the interests o f justice 
to utilize factors other than actual earnings 
to fix a wage earning capacity.

We a ffirm  the Board’s calculation t ''a t 
Bailey's wage earning capacity is ten per­
cent impaired fo r purposes o f determ ining 
permanent partia l disability.

B. L im i t a t i o n  o n  A m o u n t  o f  P e r m a ­
n e n t  D is a b i l i ty  C o m p e n s a tio n

The Board calculated Bailey’s weekly 
benefits to be $57.27,21 but Bailey request­
ed a lump sum. The Board multiplied Bail-

19. T h e  B o a r d  u s e d  a  f i v e  d a y  w e e k  r a t h e r  t h a n  a  
s e v e n  d a y  w e e k  i n  m a k i n g  i t s  c a l c u l a t i o n s .  
B a i l e y  a r g u e s  t h a t  t h e r e  w a s  n o  e v i d e n c e  t o  
s u p p o r t  t h i s  c h o i c e .  T h e  B o a r d ' s  i n f e r e n c e  t h a t  
B a i l e y  w o r k e d  f i v e  e i g h t  h o u r  d a y s  p e r  w e e k  
w a s  r e a s o n a b l e  i n  l i g h t  o f  t h e  e v i d e n c e  i n  t h e  
r e c o r d .  I n  1978 a n d  1979, B a i l e y  w o r k e d  a p ­
p r o x im a t e l y  1138 a n d  1227 h o u r s ,  r e s p e c t i v e l y .  
I f  B a i l e y  w o r k e d  s e v e n  d a y s  p e r  w e e k ,  (192 d a y s  
i n  1978 a n d  216 d a y s  i n  1979) a s  h e  c l a im s ,  h e  
w o u l d  o n l y  h a v e  w o r k e d  a n  a v e r a g e  o f  5.7 t o  5.9 
h o u r s  p e r  d a y .  T h i s  c o n t r a d i c t s  B a i l e y ’s  o w n  
t e s t im o n y  t h a t  h i s  h o u r s  w e r e  8:00-4:30 f o r  a t  
l e a s t  s i x  m o n t h s  i n  1978, a n d  a p p r o x im a t e l y  
f o u r  m o n t h s  i n  1979.

20 . B a i l e y  a r g u e s  t h a t  t h i s  a s s u m p t i o n  i s  a r b i ­
t r a r y  a n d  w i t h o u t  b a s i s .  T h e  B o a r d  s u p p o r t s  i t s
c o n c l u s i o n  b y  t h e  f a c t  t h a t  B a i l e y  h a s  l im i t e d
h im s e l f  t o  i n s t r u m e n t a t i o n  w o r k  e v e n  t h o u g h

ey’s impairment o f ten percent by the $60,- 
000 lim it o f AS 23.30.190(b)22 and awarded 
him a lump sum o f $6000. In the Board’s 
opinion, the payment o f weekly benefits to 
Bailey up to the $60,000 lim it “ would pro­
duce an unreasonable resu lt considering 
the minimal loss o f earning capacity and 
minimal impairment ra ting .”  In taking 
this action, the Board relied on F o s te r  v. 
W r ig h t-S c h u c h a r t-H a r b o r , 644 P.2d 221 
(Alaska 1982),23 where we stated:

In A b s h e r  v. S ta te ,  D e p a r tm e n t  o f  H ig h ­
w ays, 500 P.2d 1004 (Alaska 1972), we 
discussed the purpose o f the lump sum 
provision and determined tha t it should 
be used “ when the use o f the firs t part 
o f AS 23.30.190(20) would produce an 
unreasonable resu lt," i.e., a worker w ith 
an unscheduled in ju ry would recover 
more than a worker w ith a more serious 
scheduled in jury .

644 P.2d at 223-24.

A b sh e r , is directly on point. A t issue in 
A b s h e r was the method o f computing a 
lump sum award fo r an unscheduled per­
manent partia l disability. We upheld an 
award o f $3,400 calculated by multip ly ing 
the twenty percent I o s t  o f earning capacity 
by $17,000, the maximum amount payable 
at the time. We explained:
While the legislature did not adopt a 
formula fo r computing lump sum pay­
ments, it may reasonably be inferred 
tha t this was le ft to the discretion o f the

n o t  a l l  i n s t r u m e n t a t i o n  i s  l i g h t .  T h e  B o a r d  c o n ­
c l u d e d  t h a t  i f  h e  c a n  d o  a l l  i n s t r u m e n t a t i o n  
w o r k ,  h e  c o u l d  d o  s o m e  p i p e f i t t i n g  a s  w e l l .  T h e  
B o a r d  a l s o  f o u n d  t h a t  B a i l e y  t o o k  a  h u n t i n g  t r i p  
i n  t h e  f a l l  o f  1981 a n d  a d j u s t e d  f o r  t h i s  p e r i o d  
o f  u n e m p l o y m e n t  b e c a u s e  i t  w a s  n o t  d u e  t o  t h e  
i n j u r y .

21 . T h e  B o a r d  u s e d  t h e  f o r m u l a  i n  A S  23.30.- 
190(a)(20): ( J859 .08  X  10 %  X  66J/ i%  =  *57 .27).

22 . See supra n o t e  16.

23 . I n  Foster t h e  B o a r d  a w a r d e d  a  *3 ,000  l u m p  
s u m  f o r  a n  u n s c h e d u l e d  b a c k  i n j u r y  b y  m u l t i ­
p l y i n g  a  f i v e  p e r c e n t  r a t i n g  b y  *60 ,000 . W e  
r e v e r s e d  t h e  B o a r d ' s  a c t i o n  o n l y  b e c a u s e  t h e  
*60 ,000  s t a t u t o r y  l i m i t  o f  A S  23 .30 .190(b) w a s  
n o t  i n  e f f e c t  a t  t h e  t im e  o f  F o s t e r ' s  i n j u r y .
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board. There is no showing o f an abuse 
o f this discretion. The board’s decision 
to base the lump sum award on the rela­
tionship between impaired earning capac­
ity and the sta tu to ry maximum award is 
a reasonable one. T h is  m e th o d  o f  c o m ­
p u ta t io n  is  th e  s a m e  a s  th a t  f o r  a  
s c h e d u le d  i n j u r y  o f  c o m p a r a b le  degree  
o f  i m p a i r m e n t24 In addition it avoids 
the unreasonable resu lt o f a disparity in 
awards between scheduled and unsche­
duled injuries.

500 P.2d a t 1006 (emphasis added). How­
ever, our recent decision in P ro v id e n c e  
W a s h in g to n  In s u r a n c e  Co. v. G ra n t, 693 
P.2d 872 (Alaska 1985), places considerable 
doubt on the continuing viab ility o f A b sh er.

In P ro v id e n c e  W a s h in g to n , the Board 
awarded lump sum benefits fo r Mr. Grant’s 
injuries by multip ly ing the percentage im­
pairments to his knee and foo t by the maxi­
mum amounts allowed fo r a knee and foot 
in ju ry under AS 23.30.190(a)(2) and (4), re­
spectively. The board chose this method 
over a weekly award, which would have 
resulted in greater tota l benefits. The 
board based its action on C e sa r  v. A la s k a  
W o r k m e n 's  C o m p e n s a tio n  B o a rd , 383 
P.2d 805 (Alaska 1963), where we approved 
compensating Cesar’s loss o f ha lf a thumb 
by multip ly ing the maximum allowable re­
covery by f i f ty  percent impairment. In 
P ro v id e n c e  W a s h in g to n we overruled Ce­
s a r and stated:

We agree that the results compelled by 
C esa r are contrary to the plain meaning
o f and policies behind AS 23.30.190___
The plain language o f this provision does 
not require tha t the maximum amount 
recoverable be multiplied by the percent­
age impairment to the body member or 
function. Instead, i t states the maxi­
mum amount tha t is recoverable under 
the subsection w ithou t making reference 
to the percentage impairment.

24. T h i s  s t a t e m e n t  i s  n o  l o n g e r  t r u e ,  a c c o r d i n g  to  
o u r  r e c e n t  d e c i s i o n  i n  Providence Washington 
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. . .  To follow C esa r and require tha t the 
maximum awards be pro-rated according 
to the employee’s percentage impairment 
to the body member or function does not 
fu rthe r the policy o f placing absolute 
lim its on an employer’s liab ility under the 
act.

693 P.2d at 877-78.

Under A b sh e r , the Board acted reason­
ably in basing Bailey’s lump sum award on 
the relationship between impaired earning 
capacity and the statu tory maximum fo r 
unscheduled injuries. P ro v id e n c e  W ash ­
in g to n , however, forbids the identical 
method fo r scheduled injuries. The same 
reasons tha t lead us to overrule C esa r in 
the area o f scheduled injuries compel us to 
overrule A b s h e r in the case o f unscheduled 
injuries.

The result demanded by A b s h e r is "con­
tra ry to the plain meaning and policies be­
hind AS 23.30.190.”  S e e  P ro v id e n c e  
W a sh in g to n , 693 P.2d at 877. While AS 
23.30.190(a)-(20) states tha t a lump sum 
may be awarded in the “ interests o f jus­
tice,”  the "pla in language o f [the] provision 
does not require tha t the maximum amount 
recoverable be multiplied by the percentage 
impairment to the body member or fjn c - 
tion.” Id . AS 23.30.190(b) states tha t $60,- 
000 is the maximum recoverable under
(a)(20) "w ithou t re ferring to the percentage 
impairment.”  Id . As we stated in L o n d o n  
v. F a ir b a n k s  M u n ic ip a l  U tilitie s , 473 P.2d 
639 (Alaska 1970):

Where, as here, the statutory mandate is 
clear and would allow compensation, it is 
improper fo r the Workmen's Compensa­
tion Board to inject its own views on the 
policies underlying the Workmen’s Com­
pensation A c t by imposing additional re­
strictions on the statu tory language.

473 P.2d a t 642.

[7 ] Overruling A b s h e r is "consistent 
w ith the policies behind the Worker’s Com-

1ns. Co. v. Grant, 693 P .2 d  872 ( A la s k a  1985).
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pensation A c t "  S e e  P ro v id e n c e  W a sh ­
in g to n , 693 P.2d at 877. By establishing a 
$60,000 lim it on permanent partia l disabili­
ty  fo r unscheduled injuries, "the legislature 
intended to assure employers tha t the ir lia­
b ility under [AS 23.30.190(a)(20) ] would 
never exceed [$60,000].”  Id . To follow 
A b s h e r and allow a maximum recovery 
based on percentage impairment “ would 
not fu rthe r the policy o f placing absolute 
lim its on an employer’s liab ility under the 
A c t ”  Id . at 878. Instead, this calculation 
could lead to arb itra ry and inequitable re­
sults. For example, while Bailey has a 
minor unscheduled injury, he could very 
possibly lose more than $6000 in wages 
during the years remaining before his re­
tirement. Inequity could also resu lt i f two 
employees w ith ten percent impairment ra t­
ings both received a lump sum payment o f 
$6000, even though a large discrepancy ex­
ists in the ir pre-in jury wages. This would 
be contrary to the statu tory dictates o f AS 
23.30.190(a)(20) tha t compensation be based 
on the difference between the employee’s 
average weekly wages and his wage-earn­
ing capacity a fte r the injury.

[8 ] Furthermore, we now hold it to be 
improper fo r the Board to reduce the bene­
fits o f an employee w ith an unscheduled 
in ju ry so tha t he w ill not receive more than 
an employee w ith a more serious scheduled 
in jury, as we suggested m ight be reason­
able in A b sh e r , 500 P.2d at 1006, and in 
F o ster , 644 P.2d a t 224. S e e  L o n d o n , 473 
P.2d 639, 642 (Alaska 1970) (improper fo r 
the Board to lim it a partia lly disabled work­
er’s recovery to the amount afforded some­
one to ta lly disabled).

[9 ] Ordinarily, compensation is paid on 
unscheduled injuries according to the fo r­
mula set fo rth in AS 23.30.190(a){20) un til 
the $60,000 maximum is paid. Where, as 
here, the employee requests a lump sum, 
we hold tha t the Board should firs t deter­
mine whether it is in the interest o f justice 
chat a lump sum be paid. Should tha t 
determination be made, the Board should

project the employee’s tota l fu tu re loss, up 
to the $60,000 lim it The employee can 
then receive the present value o f his total 
fu tu re loss in a lump sum. We reverse the 
Board’s lump sum award o f $6000 to Bail­
ey, and remand fo r redetermination o f 
whether a lump sum is in the interest of 
justice in this case, and i f so, fo r recalcula­
tion o f the amount in lig h t o f this opinion.

IV . ATTORNEY’S FEES AND COSTS

The Board denied and dismissed Bailey’s 
claim fo r costs and atto rney’s fees. L itw in 
and Travelers had already paid $6000 to 
Bailey.

The award o f attorney’s fees is governed 
by AS 23.30.145 which provides in part:

(a) . . .  When the board advises that a 
claim has been controverted, in whole or 
in part, the board may direct tha t the 
fees fo r legal services be paid by the 
employer or carrier in addition to com­
pensation awarded; the fees may be al­
lowed only on the amount o f compensa­
tion controverted and awarded___

(b) I f  an employer fa ils to file timely 
notice o f controversy or fails to pay com­
pensation . . . w ith in 15 days a fte r it be­
comes due or otherwise resists the pay­
ment o f compensation . . .  and i f the 
claimant has employed an attorney in the 
successful prosecution o f the claim, the 
board shall make an award to reimburse 
the claimant fo r his costs in the proceed­
ings, including a reasonable attorney fee. 
The award is in addition to the compensa­
tion . . .  ordered.

” [T]he award o f the minimum sta tu to ry 
fees [under subsection (a) ] applies only in 
cases where a claim has been controvert­
ed.”  H a ile  v. P a n  A m e r ic a n  W o r ld  A i r ­
w a ys , 505 P.2d 838, 840 (Alaska 1973). An 
award fo r costs, including atto rney’s fees, 
is due under subsection (b) when the em­
ployer "resists the payment o f compensa­
tion ." Id .

iifc' .
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[10] Under our decision today, Bailey 
may be entitled to additional permanent 
partial disability benefits beyond those al­
ready paid by L itw in and Travelers. I f  so,
Bailey, should receive an award fo r atto r­
ney's fees "on the amount o f compensation 
controverted and awarded," AS 23.30.- 
145(a), and fo r costs in the proceedings.
AS 23.30.145(b). We remand this case to 
the Board fo r a determination o f attorney’s 
fees and costs.

AFFIRMED in part, REVERSED in 
part, and REMANDED fo r fu rthe r pro­
ceedings consistent w ith this opinion.

James ROBISON, Commissioner o f  La­
bor; Robert Bacolas, Director, Division 
o f Labor Standards and Safety; Donald 
Wilson, Deputy Director o f  the Division 
o f Labor Standards and Safety; James 
R. Carr, Supervisor o f  the Wage and 
Hour Administration; the Department 
of Labor o f the State o f  Alaska, and the 
State o f Alaska, and the International 
Association o f Bridge, Structural and 
Ornamental Ironworkers, Local 751, 
Appellants,

MATTHEWS, Justice, joined by RAB I­
NOWITZ, Chief Justice, concurring.

I continue to believe tha t medical stabili­
zation marks the end o f temporary disabili­
ty under the Alaska Worker’s Compensa­
tion statute. B ig n e l l  v. W ise M e c h a n ic a l  
C o n tra c to rs , 651 P.2d 1163, 1169 (Alaska
1982) (Rabinowitz, J., w ith whom Mat­
thews, J. joins, dissenting). In this case, 
the Board implic itly found tha t Bailey’s 
medical condition had stabilized as the ma­
jo rity opinion has recognized. S e e  s u p r a  
at 252-53 n. 10. This implic it finding is 
supported by substantial evidence and 
therefore I agree tha t Bailey’s temporary 
total disability payments were properly 
ended.

In all other respects, I concur w ith the 
majority opinion.

James N. FRANCIS, Appellee.

INTERNATIONAL ASSOCIATION OF 
BRIDGE, STRUCTURAL AND ORNA­
MENTAL IRONWORKERS, LOCAL 
751, Appellant,

v.

James N. FRANCIS, Appellee.

James N. FRANCIS, Appellant, 
v.

James ROBISON, Commissioner o f  La­
bor; Robert Bacolas, Director, Division 
of Labor Standards and Safety; Donald 
Wilson, Deputy Director o f the Division 
of Labor Standards and Safety; James 
R. Carr, Supervisor o f the Wage and 
Hour Administration; the Department 
of Labor o f the State o f Alaska, and the 
State of Alaska, and the International 
Association o f Bridge, Structural and 
Ornamental Ironworkers, Local 751, 
Appellees.

Nos. S-493, S-510 and S-552.

Supreme Court o f Alaska.

Jan. 17, 1986.

Nonresident who was discharged from 
job on public construction project a fte r em­
ployer was warned by Department o f La­
bor tha t it had a work force o f more than 
five percent nonresidents on the project, in 
violation o f local hire law, brought suit 
challenging constitutionality o f the law. 
The Superior Court, Third Judicial D istric t,
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[10] A party may overcome the pre­
sumption o f compensability either by 
presenting affirm ative evidence tha t the 
in ju ry is not work-connected or by eliminat­
ing all possibilities tha t the in jury was 
work-connected. F ir e m a n ’s  F u n d  A m e r i ­
c a n  I m u r a n c e  Cos. v. G om es, 544 P.2d 
1013. Home contends tha t Veco was re­
quired to produce affirmative evidence to 
rebut the presumption o f compensability 
and tha t Veco failed to produce such af­
firmative evidence. We disagree. There 
are tw o ways to overcome the presumption 
o f compensability. One is by “ negative 
evidence" elim inating all possibilities that 
an injury was work-connected. The other 
is by affirm ative evidence. We believe that 
Veco’s evidence is affirmative. Veco of­
fered circumstantial evidence suggesting 
tha t Wolfer's December 1979 in ju ry was 
the cause o f his October 1980 disability. 
This evidence, i f relied upon, tends to indi­
cate that the October 1980 incident did not 
change the type o f work Wolfer could do, 
or aggravate his original injury.9

[11] The evidence relied upon by Veco 
creates a reasonable inference tha t prio r to 
1981 Wolfer believed tha t the October 1980 
incident was merely a flare-up o f his old 
condition. Veco’s evidence is not the same 
as the expert opinions found suffic ient to 
rebut the nresumption in M ille r  v. I T T  A r c ­
tic  S erv ices , 577 P.2d 1044 or D e la n e y  v. 
A la s k a  A ir l in e s , 693 P.2d 859 (1985). 
However, it does indicate that Wolfer be­
lieved tha t the October 26, 1980 in ju ry was 
merely a flare-up o f his chronic back ail­
ment. A reasonable mind m ight rely on 
tha t evidence to conclude that Wolfer’s em­
ployment by Veco in October 1980 did not 
aggravate Wolfer’s in ju ry so as to cause 
disability. We conclude that Veco’s evi­
dence, standing alone, was suffic ient to 
rebut the presumption o f compensability.

Since the board relied on the presump­
tion to find Veco liable fo r Wolfer’s disabili­

9. In  Comes, wc set out several exam ples of 
affirm ative evidence. AH of them  involved an 
alternative explanation offered for the injury. 
(See 544 P.2d at 1016.) The em ployer in Gomes 
could offer no explanation for Gomes' death. 
Having offered no affirm ative evidence, the cm-

ty a fte r November 1980, and since we have 
found that the evidence presented was suf­
fic ient to rebut the presumption o f com­
pensability, this case must be remanded to 
the board. On remand the board should 
weigh all o f the evidence presented in order 
to make the ultimate factual determination 
whether Wolfer’s employment by Veco in 
October o f 1980 was a substantial factor in 
causing the disability from which he now 
suffers. I f  the board finds tha t this propo­
sition is more likely so than not so, then 
Veco is liable. I f  the board finds tha t the 
evidence on this point is equally balanced 
or tha t it establishes tha t Wolfer’s employ­
ment by Veco in October 1980 more likely 
than not was not a substantial factor in 
causing his current disability, then Home 
must be found liable.

REVERSED and REMANDED.

Co [x[YHUHB!RS'(SIIH>
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P P E >
PROVIDENCE WASHINGTON INSUR­

ANCE COMPANY and Ham ilton 
Pain ting, Appellants,

v.

V irg il F. GRANT and Alaska Workers’ 
Compensation Board, Appellees.

V irg il F. GRANT, Cross-Appellant, 

v,

PROVIDENCE WASHINGTON INSUR­
ANCE COMPANY and Ham ilton 

Pain ting, Cross-Appellees.

Nos. 7903, S-7.

Supreme Court of Alaska.

Jan. 25, 1985.

Appeal and cross appeal were taken 
from an order o f the Superior Court, Third

ploycr was obliged to elim inate every reason­
able possibility that the injury was w ork con­
nected. In  the instant case, however, Veco's 
evidence points to the Decem ber 1979 event as 
an  alternative explanation for W olfer's October 
1980 disability. Thus it is affirm ative evidence.
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Judicial D istrict, Anchorage, M ilton M. 
Souter, J., a ffirm ing an order o f the Work­
ers' Compensation Board computing the 
permanent partial disability benefits of 
claimant who had injured his knee, foot and 
back in a 30-foot fa ll from a ladder. The 
Supreme Court, Moore, J., held that: (1) 
Board properly found that claimant was 
entitled to permanent partial disability com­
pensation award fo r the scheduled disabili­
ties o f his knee and foo t as well as an 
award fo r the unscheduled in ju ry o f his 
back, and (2) in case o f partial loss of 
scheduled body member or function, statu­
tory formula based on weeks o f compensa­
tion must be used, bu t maximum awards 
are not to be prorated according to the 
employee's percentage o f impairment to 
the body member or function.

A ffirm ed in part, reversed in part, and 
remanded.

1. Workers’ Compensation <£=803
Workers’ compensation claimant is not 

required to show loss-of-earning capacity 
resulting from a scheduled disability. AS 
23.30.190, 23.30.190(a)(l-19).

2. Workers’ Compensation ©=803
Compensation fo r unscheduled injuries 

is based on workers’ compensation claim­
ant’s loss o f wage-earning capacity. AS 
23.30.190(a)(20).

3. Workers' Compensation €=1653, 1656
Worken ’ Compensation Board proper­

ly found tha t claimant was entitled to per­
manent partial disability compensation fo r 
the scheduled disabilities o f his knee and 
foo t as well as to an award fo r the unsche­
duled in jury o f his back. AS 23.30.190(a)(2,
4. 20).

4. Workers’ Compensation ©=876
Although workers’ compensation 

claimant who has suffered disabilities 
which were both scheduled and unsche­
duled was entitled to a separa'-e award o f 
permanent partial disability compensation 
fo r the scheduled disabilities as well as an 
award fo r the unscheduled injury, to avoid 
a double recovery, the Workers' Compensa­

tion Board must attempt to separate the 
loss-of-earning capacity resulting from 
scheduled disabilities from the loss-of-earn­
ing capacity resulting from the unsche­
duled in ju ry when awarding the claimant 
fo r an unscheduled injury, and only i f the 
Board finds that the claimant’s loss-of- 
earning capacity resulting from scheduled 
disabilities cannot be severed from claim­
ant’s loss-of-earning capacity resulting 
from unscheduled injury would claimant be 
entitled to an award based on his total 
loss-of-earning capacity resulting from the 
accident plus an award fo r his scheduled 
injuries. AS 23.30.190(a)(l-20).

5. Workers’ Compensation ©=886
In the case o f partial loss o f scheduled 

body member or function, statutory formu­
la based on weeks o f compensation must be 
used, but maximum awards are not to be 
prorated according to employee’s percent­
age o f impairment to the body member or 
function; overruling C esa r  v. A la s k a  
W o r k m e n ’s  C o m p e n s a tio n  B o a rd , 383 
P.2d 805. AS 23.30.190(a)(l-20).

6. Workers’ Compensation ©=1982
Superior court properly granted addi­

tional attorney fees to workers’ compensa­
tion claimant in the amount o f $1,937.50 fo r 
his successful appellate work notwithstand­
ing. award's alleged nonconformity w ith 
Appellate Rule. AS 23.30.145(a, c); Rules 
App.Proc., Rule 508.

7. Workers’ Compensation ©=1983
Workers’ Compensation Board’s April 

1982 award o f attorney fees pursuant to 
statutory minimum upon finding tha t em­
ployer had controverted claimant’s claim 
was properly not reduced by Board's De­
cember 1981 attorney fee award o f $400 as 
the $400 award was made fo r distinct pur­
pose o f restarting benefits that employer 
had stopped and was not merely a firs t 
installment on the la tte r award. AS 23.30.- 
145(a, b).

Robert B. Mason, Anchorage, Mark A. 
Sandberg,. Camarot, Sandberg & Hunter,- 
Anchorage, fo r appellants/cross-appellees.
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Chancy Croft, Anchorage, fo r appel­
lee/cross-appellant .

Before BURKE, CJ., and RABINOW­
ITZ, MATTHEWS, COMPTON and 
MOORE, JJ.

OPINION 

MOORE, Justice.

This case involves a dispute over the 
method used by the Alaska Workers’ Com­
pensation Board [hereinafter “ board” ] to 
compute V irg il Grant’s permanent partial 
disability benefits under the Alaska Work­
ers’ Compensation Act.1 V irg il Grant has 
been a structura l painter and sandblaster 
fo r the last th ir ty years. On February 23, 
1980, while working fo r Hamilton Painting 
[hereinafter “ employer” ], Grant fe ll more 
than th irty feet from a ladder, in juring his 
back, knee, ankle and ribs. On May 5,1981 
Grant’s physician, Dr. Linder, released 
Grant to return to work, provided tha t his 
work did not require lift in g more than 30 
pounds or require repeated bending or 
stooping. Aside from a short return to 
Hamilton Painting, the only employment 
Grant held between the date he was injured 
and April 23, 1982, the date o f the board’s 
second ru ling on Grant’s case, was a job as 
an indoor painter on an on-call basis.

The statute used to determii.e compensa­
tion fo r permanent partial disability is AS
23.30.190. When Grant’s case went before 
the board2 AS 23.30.190 provided in part: 

C o m p e n s a tio n  f o r  p e r m a n e n t  p a r t ia l  
d is a b il ity , (a) In case o f disability par­
tia l in character but permanent in quality 
the compensation is 66% per cent o f tha 
injured employee’s average weekly 
wages in addition to compensation fo r 
temporary tota l disability or temporary 
partial disability paid in accordance w ith

1. T h e  A c t i s  c o d i f i e d  a s  A S  23.30.005-23.30.270. 
A S  23.30.045 p r o v i d e s  t h a t  t h e  e m p l o y e r  i s  l i a b l e  
f o r  t h e  p a y m e n t  o f  b e n e f i t s  t o  e m p lo y e e s  f o r  
d i s a b i l i t i e s  c o v e r e d  b y  t h e  A c t  r e g a r d l e s s  o f  
f a u l t .

2 . T h e  s t a t u t e  w a s  a m e n d e d  e f f e c t i v e  J a n u a r y  1, 
1984 t o  i n c r e a s e  inter alia t h e  a m o u n t s  o f  c o m ­
p e n s a t i o n  p a y a b l e .  C i . a p t c r  70  §  7 S L A  1983.

AS 23.30.185 or 23.30.200, respectively, 
and shall be paid to the employee as 
follows:

(2) leg lost, 248 weeks compensation, not 
to exceed $40,320;

(4) foo t lost, 173 weeks compensation, 
not to exceed $28,700;

(20) in all other cases in this class o f 
disability the compensation is 66% per 
cent o f the difference between his aver­
age weekly wages and his wage-earning 
capacity afte r the in jury in the same 
employment or otherwise, payable during 
the continuance o f the partial disability, 
but subject to reconsideration o f the de­
gree o f the impairment by the board on 
its own motion or upon application o f a 
party in interest; whenever the board 
determines tha t it is in the interest o f 
justice, the liab ility of the employer fo r 
compensation, or any part o f it as deter­
mined by the board, may be discharged 
by the payment o f a lump sum;

(b) Total compensation paid under (a)(20) 
o f this section may not exceed $60,000.

On December 11, 1981, the board issued 
an order determining Grant’s entitlement 
under the Alaska Workers’ Compensation 
A c t The board found tha t Grant could not 
return to his previous occupation and was 
entitled to permanent partial disability ben­
efits beginning October 30, 1981.3 The 
board ordered the employer to pay Grant 
an interlocutory award o f $74.79 per week 
and invited the parties to petition fo r a 
modification o f the order when information 
tha t more accurately determined Grant’s 
loss o f earning capacity became available.

T h e s e  a m e n d m e n t s  d o  n o t  a f f e c t  t h e  i s s u e s  in  
t h i s  c a s e .

3 . T h e  b o a r d  f o u n d  t h a t  p r i o r  to  O c t o b e r  30, 
1981, G r a n t  h a d  b e e n  t e m p o r a r i l y  t o t a l l y  d i s ­
a b l e d  a n d  a w a r d e d  h im  b e n e f i t s  f o r  t h i s  t e m p o ­
r a r y  d i s a b i l i t y  p u r s u a n t  t o  A S  23.30.185.
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On December 17, 1981, Grant petitioned 
the board fo r a redetermination o f the De­
cember 11, 1981 order o f permanent partial 
disability. He argued tha t under the work­
ers’ compensation statute he was entitled 
to separate awards fo r his back, knee and 
foo t injuries. The board agreed and or­
dered weekly payments o f $373.78 fo r 
Grant’s knee disability and $373.78 fo r his 
foot disability, until the respective sums of 
$6,048 and $2,870 had been paid. The 
award fo r the foot disability was to begin 
when the award fo r the '.'.nee disability 
ended. The knee and foc t disability 
awards were based on Dr. Linder’s Novem­
ber 20, 1981 report tha t Grant suffered a 
10% impairment to his foo t and a 15% im­
pairment to his knee.*

The board found tha t Grant’s back dis­
ab ility was an unscheduled disability com­
pensable under AS 23.30.190(a)(20), which 
then provided tha t "in all other cases . . . 
the compensation is 66% per cent o f the 
difference between his average weekly 
wages and his wage-earning capacity afte r
the in ju ry ’’ The board found that
Grant was employable but tha t he had not 
made all reasonable effo rts to find employ­
ment, and stated tha t it could not evaluate 
Grant’s loss o f earning capacity until Grant

4. T h e  b o a r d  d e t e r m i n e d  G r a n t ' s  a v c r u g e  w e e k ly  
w a g e  f o r  p u r p o s e s  o f  t h e  s c h e d u l e d  im p a i r ­
m e n t s  o f  t h e  k n e e  a n d  f o o t  t o  b e  $560.64. F o l ­
lo w in g  t h e  g u i d a n c e  o f  A S  23.30.190(a), th e  
b o a r d  c o m p u t e d  G r a n t ' s  c o m p e n s a t i o n  r a t e  to  
e q u a l  66!/ i%  o f  t h i s  a m o u n t ,  o r  $373.78 w e e k ly .  
T o  d e t e r m i n e  t h e  a m o u n t  G r a n t  w a s  e n t i t l e d  to  
f o r  t h e  k n e e  i n j u r y  u n d e r  A S  23.30.190(a)(2), th e  
b o a r d  m u l t i p l i e d  t h e  c o m p e n s a t i o n  r.-.te o f  
$373.78 b y  t h e  15%  im p a i r m e n t  o f  th?  k n e e  b y  
248 w e e k s  t o  a r r i v e  a t  $13,904.62. T h e  b o a r d  
t h e n  m u l t i p l i e d  t h e  15%  im p a i r m e n t  o f  t h e  k n e e  
b y  t h e  m a x im u m  a l l o w e d  u n d e r  A S  23.30.- 
190(a)(2) o f  $40,320 t o  g e t  $6,048. T h e  b o a r d  
t h e n  f o l l o w e d  Cesar v. Alaska Workmen's Com­
pensation Board, 383 P .2 d  805 ( A la s k a  1963), in  
a w a r d i n g  t h e  l e s s e r  o f  t h e s e  tw o  f ig u r e s ,  a w a r d ­
i n g  G r a n t  $6,048. I n  c o m p u t i n g  t h e  c o m p e n s a ­
t i o n  d u e  G r a n t  f o r  t h e  f o o l  i n j u r y  u n d e r  A S 
23.30.190(a)(4), t h e  b o a r d  m u l t i p l i e d  t h e  10% 
im p a i r m e n t  o f  t h e  f o o t  b y  t h e  c o m p e n s a t i o n  
r a t e  o f  $373.78 b y  173 w e e k s  a n d  o b t a i n e d  a  
r e s u l t  o f  $6,466.39. T h e  b o a r d  t h e n  f o u n d  t h a t  
t h e  10%  im p a i r m e n t  m u l t i p l i e d  b y  t h e  m a x i ­
m u m  r e c o v e r y  a l l o w e d  u n d e r  A S  23.30.190(a)(4) 
p r o d u c e d  c o m p e n s a t i o n  o f  $2,870. T h e  c o u r t

had a more complete history o f post-injury 
earnings.6 The board then multiplied 
Grant’s compensation rate o f $373.78 week­
ly by the 15% impairment to Grant’s back 
to compute an interlocutory award of 
$56.07 weekly fo r the back in jury.6 The 
parties were invited to requi :t another 
hearing on the award fo r the back in jury 
when more information on Grant’s loss o f 
earning capacity became available. 
Grant’s employer appealed the board’s or­
der to the superior court and tha t court 
affirmed the order.

I. COMPENSATION FOR SCHED­
ULED OR UNSCHEDULED IN JU ­
RIES

On appeal to this court, the employer 
argues tha t the approach taken by the 
board constitutes a double recovety fo r 
Grant. The basis o f this argument is tha t 
Grant was separately awarded compensa­
tion fo r the scheduled disabilities o f his 
knee and foot under AS 23.30.190(a)(2) and
(4), respectively, and tha t his loss o f earn­
ing capacity resulting from these scheduled 
injuries was also incorporated into the 
award fo r the unscheduled in ju ry of his 
back, because tha t award is determined by 
the employee’s loss o f earning capacity un-

a g a i n  f o l l o w e d  Cesar a n d  a w a r d e d  G r a n t  $2,870 
f o r  h i s  f o o t  i n j u r y  b e c a u s e  t h i s  w a s  t h e  l e s s e r  o f  
t h e  tw o  f ig u r e s .

5 . T h e  b o a r d  f o u n d  i t  d i f f i c u l t  to  d e t e r m i n e  
G r a n t ' s  lo s s  o f  w a g e - e a r n i n g  c a p a c i t y  b e c a u s e ,  
s i n c e  h i s  f a l l ,  G r a n t  h a d  n o t  h e l d  e m p lo y m e n t  
c o m m e n s u r a t e  w i t h  h i s  e x p e r i e n c e  a n d  ( r a in in g .  
I n  1978 a n d  1979 G r a n :  r e c e iv e d  t r a i n i n g  in  
p e t r o l e u m  te c h n o l o g y ;  a f t e r  h i s  f a l l ,  h e  r e c e iv e d  
t r a i n i n g  in  p a i n t i n g  e s t im a t i n g  f r o m  H a m i l t o n  
P a in t i n g .  G r a n t  h a d  r e c e n t l y  t a k e n  e m p l o y ­
m e n t  a s  a n  i n d o o r  p a i n t e r ,  b u t  i t  w a s  u n c l e a r  
h o w  l o n g  th i s  j o b  w o u l d  c o n t i n u e ,  a n d  G r a n t  
w a s  m a k i n g  o n l y  f o u r  to  f i v e  d o l l a r s  a n  h o u r ,  
w h i c h  w a s  f a r  b e l o w  h i s  p r e - in ju r y  w a g e s  a s  a  
u n i o n  p a i n t e r .

6 . T h e  b o a r d  b a s e d  i t s  f i n d i n g  t h a t  G r a n t  s u f ­
f e r e d  a  15%  im p a i r m e n t  o f  h i s  b a c k  o n  D r .  
L in d e r ' s  s t a t e m e n t '  i n  h i s  N o v e m b e r  20, 1981 
r e p o r t  t h a t  G r a n t  s u f f e r e d  a  "1 5 %  p e r m a n e n t  
p a r t i a l  im p a i r m e n t  o f  t h e  w h o l e  m a n  b a s e d  o n  
c h r o n i c  a n d  p e r m a n e n t  s y m p t o m s  i n  h i s  lo w  
b a c k  a n d  l e g s  a s  a  r e s u l t  o f  a g g r a v a t i o n  o f  t h e  
p r e - e x is t in g  d e g e n e r a t i v e  a r t h r i t i s  "
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der AS 23.30.190(aX20). The employer ar­
gues that, i f an employee has both an un­
scheduled disability and a scheduled disabil­
ity , there should not be a separate award 
fo r the scheduled disability under AS 23.- 
30.190(aXlH19)» bu t rather the scheduled 
disability should be compensated under AS 
23.30.190(3X20), because this section 
awards benefits according to the employ­
ee’s loss o f earning capacity resulting from 
all disabilities.

[1 ,2 ] We disagree with the employer’s 
interpretation o f the statute. AS 23.30.- 
190(a)(lH19) provides for specific amounts 
o f compensation fo r specific disabilities, 
such as the loss o f body members, digits, 
hearing and vision. An employee is not 
required to show loss of earning capacity 
resulting from a scheduled disability. B ig ­
n e l l  v. W ise M e c h a n ic a l C o n tra c to rs , 651 
P.2d 1163, 1167 (Alaska 1982). Ir. contrast, 
an employee’s compensation fo r unsche­
duled injuries under AS 23.30.190(a)(20) is 
based on the employee’s loss o f wage-earn­
ing capacity. This distinction is the result 
o f a legislative judgment that when a 
scheduled in jury occurs there is usually a 
corresponding loss of earning capacity,7 
and that the objectives behind the Workers’ 
Compensation Act are achieved more e ff i­
ciently i f the employee is not required to 
show this loss o f earning capacity.8 I t 
would abrogate this distinction to hold that 
whenever an employee has an unscheduled 
in jury coupled w ith a scheduled injury, the 
claimant loses the entitlements o f AS 23.- 
30.190(a)(lH19) fo r the scheduled injury 
and is lim ited to those of AS 23.30.- 
190(a)(20).

7. T h e  lo s s  o f  e a r n i n g  c a p a c i t y  f o r  s c h e d u l e d  
i n j u r i e s  i s  " c o n c lu s iv e l y  p r e s u m e d . "  2 A. L a r ­
s o n ,  T h e  L a w  o f  W o r k m e n ’s  C o m p e n s a t i o n ,  
§  58.11, a t  10-174 (1983).

8 . 'T h e  p u r p o s e  o f  t h e  W o r k m e n ' s  C o m p e n s a t i o n  
A c t . . .  i s  t h e  p r o v i s i o n  o f  f i n a n c i a l  a n d  m e d i c a l  
b e n e f i t s  f o r  v i c t im s  o f  w o rk - c o n n e c te d  i n j u r i e s  
i n  t h e  m o s t  e f f i c i e n t ,  m o s t  d ig n i f i e d ,  a n d  m o s t  
c e r t a i n  f o rm . ” Arctic Structures, Inc. v. Wed- 
more, 605 P .2 d  426 ( A la s k a  1979).

9 . A S  23.30.210 p r o v i d e s  i n  p a r t :

• [3 ,4 ] We hold that the board properly 
found that Grant was entitled to compensa­
tion under AS 23.30.190(a)(2), (4) and (20) 
because o f the disabilities to his knee, foot 
and back. We recognize tha t this approach 
could result in a double recovery if the loss 
o f earning capacity resulting from the 
scheduled injuries were used to determine 
the employee’s compensation for an un­
scheduled disability. To avoid this, when 
awarding the claimant fo r an unschedule' 
injury, the board must attempt to sep? ..e 
the loss o f earning capacity resulting from 
scheduled disabilities from the loss o f earn­
ing capacity resulting from the unsche­
duled injury.
In the case at bar, the board made an 

interlocutory award fo r the unscheduled 
disability because it did not have suffic ient 
information at that time to accurately de­
termine Grant’s loss o f wage-earning ca­
pacity. The board found that, based on Dr. 
Linder’s ratings, Grant suffered a 15% im­
pairment o f his back. The board then 
based Grant’s interlocutory award on the 
15% impairment of his back. When the 
board makes its final determination o f the 
compensation due Grant fo r his back inju­
ry, it should isolate his loss of earning 
capacity resulting from his back injury. 
Grant’s award under AS 23.30.190(a)(20) 
should then be computed on the basis of 
the loss o f earning capacity resulting from 
his back disability and not his foot or knee 
disabilities. The board may compensate 
Grant fo r his back in jury based on the total 
loss o f earning capacity resulting from his 
fa ll only i f the board finds that his loss of 
earning capacity resulting from his foot or 
knee disabilities cannot be severed from his 
loss o f earning capacity resulting from his 
back injury.9 Thus, in such a situation,

Determination of wage-earning capacity. I n  a  
c a s e  o f  p a r t i a l  d i s a b i l i t y  u n d e r  A S  23.30.- 
190(20) . . .  t h e  w a g e - e a rn in g  c a p a c i t y  o f  a n  
i n j u r e d  e m p lo y e e  i s  d e t e r m i n e d  b y  t h e  a c t u a l  
s p e n d a b l e  w e e k ly  w a g e  o f  t h e  e m p lo y e e  i f  t h e  
a c t u a l  s p e n d a b l e  w e e k ly  w a g e  f a i r l y  a n d  r e a ­
s o n a b l y  r e p r e s e n t s  t h e  w a g e - e a rn in g  c a p a c i t y
o f  t h e  e m p l o y e e ____

W h e n ,  a s  i n  t h i s  c a s e ,  t h e r e  is  a  s c h e d u l e d  
d i s a b i l i t y  a n d  a n  u n s c h e d u l e d  d i s a b i l i t y ,  t h e  
b o a r d  s h o u l d  e x t r a p o l a t e  w h a t  t h e  c l a im a n t ' s
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Grant would be entitled to an award based AS 23.30.190(a)(2) 
on his tota l loss o f earning capacity result­
ing from his fa ll plus an av/ard fo r his 
scheduled injuries.
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II . FORMULA FOR DETERMINING 
COMPENSATION

[5 ] In C esa r  v. A la s k a  W o r k m e n ’s  
C o m p e n s a tio n  B o a rd , 383 P.2d 805 (Alas­
ka 1963), the claimant lost one-half o f his 
thumb in the course o f his employment. 
The scheduled award fo r the loss o f a 
thumb at tha t time was fifty-one weeks o f 
compensation, not to exceed a total of 
$1,800. The claimant argued tha t the fo r­
mula tha t should be used to determine his 
compensation should be 65%10 o f his aver­
age weekly wage multiplied by one-half of 
51 weeks, not to exceed the $1,890 lim it 
imposed by statute. This court held tha t 
since the claimant lost ha lf of his thumb he 
was entitled to only one-half o f the compen­
sation tha t an employee would receive fo r 
losing an entire thumb, and that the maxi­
mum amount that could be collected was 
one-half o f what it would be fo r the loss o f 
an entire thumb." 383 P.2d at 805.

In awarding fo r Grant’s knee and foot 
injuries the board took 66%7° o f Grant’s 
average weekly wage o f $560.64 to arrive 
at a compensation rate o f $373.78 weekly. 
The board then multiplied this figure by 
the impairment percentages o f 15% and 
10% fo r the knee and foot, respectively, 
and hy the number of weeks o f compensa­
te . allowed fo r each injury under AS 23.- 
.0.190(a)(2) and (4). Under this formula 
Grant would be entitled to $13,904.62 fo r 
his knee disability and $6,466.39 fo r his 
foot disability. The board then multiplied 
the impairment percentages fo r Grant’s 
knee and foot injuries by the maximum 
amounts o f $40,320 and $28,700 allowed in

s p e n d a b l e  w e e k ly  w a g e  w o u l d  b e  i f  t h e  c l a im a n t  
s u f f e r e d  o n l y  f r o m  th e  u n s c h e d u l e d  d i s a b i l i t y .

10. A t t h a t  t im e  t h e  c o m p e n s a t i o n  r a t e  o f  A S
23.30.190 w a s  6 5 %  o f  t h e  e m p lo y e e ' s  a v e r a g e
w e e k ly  w a g e s .  W h e n  G r a n t ' s  c a s e  w a s  r u l e d  o n
b y  t h e  b o a r d  t h e  c o m p e n s a t i o n  r a t e  f o r  s c h e d ­
u l e d  i n j u r i e s  w a s  66!/ j%  o f  t h e  e m p lo y e e ’s  a v e r ­
a g e  w e e k l y  w a g e s .

and (4), respectively. 
This calculation yielded $6,048 fo r Grant’s 
leg in ju ry and $2,870 fo r his foo t injury. 
Under the direction o f C esa r the board 
awarded Grant compensation according to 
this la tte r formula because it produced the 
smallest award.

On cross-appeal Grant urges us to over­
ru le C esar. We agree tha t the results 
compelled by C esa r are contrary to the 
plain meaning o f and policies behind AS
23.30.190. The provisions fo r scheduled 
disabilities dictate the number o f weeks by 
which the compensation rate should be mul­
tiplied to compute the tota l compensation 
due an employee. These subsections also 
state the maximum amount tha t can be 
awarded fo r the scheduled injury. For ex­
ample, AS 23.30.190(a)(2) provides: “ leg 
lost, 248 weeks compensation, not to ex­
ceed $40,320___" The plain language o f
this provision does not require that the 
maximum amount recoverable be multi­
plied by the percentage o f impairment to 
the body member or function. Instead, it 
states the maximum amount recoverable 
under the subsection w ithout re ferring to 
the percentage o f impairment.

Overruling C esa r is consistent w ith the 
policies behind the Workers’ Compensation 
Act. The purpose o f the Act is to award 
benefits to the victims o f work-related inju­
ries regardless o f fau lt. A r c t ic  S t r u c ­
tu re s , inc . v. W edm ore, 605 P.2d 426 (Alas­
ka 1979). Realizing that uncertainty and 
hardship would result from unlim ited liabil­
ity, the legislature established absolute lim­
its on employers’ liab ility under the Act. 
By establishing a maximum award o f $40,- 
320 fo r a leg disability, the legislature in­
tended to assure employers tha t the ir liabil­
ity under AS 23.30.190(a)(2) would never 
exceed $40,320. To follow C esa r and re-

11. C e s a r ’s  a v e r a g e  w e e k ly  w a g e  w a s  $115. A p ­
p l y i n g  t h e  f o r m u l a  w i t h o u t  l im i t i n g  t h e  r e c o v ­
e r y  b y  t h e  s t a t u t o r y  m a x im u m ,  C e s a r  w a s  e n t i ­
t l e d  t o  $1,906.25 f o r  6 5 %  o f  $115 X  Vt X  51. 
T h e  s t a t u t e  a t  t h a t  t i m e  l im i t e d  t h e  r e c o v e r y  f o r  
'a  t h u m b  t o  $1,800 a n d  t h e  c o u r t  a g r e e d  w i t h  t h e  
b o a r d  t h a t  t h e  m a x im u m  re- j v c r y  f o r  t h e  lo s s  
o f  o n e - h a l f  o f  a  t h u m b  i s  o n e - h a l f  o f  t h i s  o r  
$900.
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quire that the maximum awards be pro-rat­
ed according to the employee’s percentage 
of impairment to the body member or func­
tion would not fu rther the policy o f placing 
absolute limits on an employer’s  liability 
under the Act. Instead, such a require­
m ent undermines the legislative policy, em­
bodied in AS 23.30.190(a)(1)—(19), to award 
no more than specific amounts for specific 
disabilities, because the C esar approach 
frequently requires that a claimant’s award 
be reduced.12
In overruling Cesar, we are aware tha t 

the legislature has not amended the statute 
to displace the construction C esa r gave .o 
it. Although AS 23.30.190 has been 
amended several times,13 none of the 
amendments has addressed this problem. 
We do not, however, believe that the legis­
lature's silence indicates approval of the 
C esa r rule. Nor are we faced w ith a com­
prehensive revision and re-enactment of the 
statute tha t m ight raise a presumption o f 
legislative approval.

As M r. Justice Frankfurter observed 
many years ago,
I t  would require very persuasive circum­
stances enveloping congressional silence 
to debar this Court from re-examining its 
own doctrines. To explain the cause o f 
nonaction by Congress when Congress 
itself sheds no light is to venture into 
speculative unrealities. Congress may

12. G r a n t ' s  a w a r d  w a s  b a s e d  o n  a n  a v e r a g e  
w e e k ly  s a l a r y  o f  $560.64. W h i le  t h i s  is  a b o v e  
t h e  m e d i a n  i n c o m e  lev e l, i t  Is  n o t  s o  h ig h  a s  to  
m a k e  t h i s  c a s e  a n  a b e r r a t i o n .

13. See n .  16 infra.

14. See Zuber v. Allen, 396 U .S . 168, 186 n . 21, 90
S .C t. 314, 324 n .  21. 24 L .E d .2 d  345, 356 n .  21 
(1969).

15. See Bob Jones Univ. v. U.S., 461 U .S . 5 7 4 ,----
 , 103 S .C t. 2017, 2032-33, 76 L .E d .2 d  157,
173-79 (1983).

16. S i n c e  w e  d e c i d e d  Cesar, A S 23.3u.190 h a s  
b e e n  a m e n d e d  t e n  t im e s ,  a s  f o l lo w s :  S e c t i o n s  
5-10, c h .  46 S L A  1964 ( r a i s in g  t h e  c e i l i n g s  s e t  
o u t  i n  w h a t  a r c  n o w  A S  23.30.190(a)( 1)—(5) a n d  
(12); §  1, c h .  24 S L A  1965 ( e l a b o r a t i n g  o n  t h e
" d i s f i g u r e m e n t "  p r o v i s io n s ) ;  §  1, c h .  102 S L A  
1965 ( c o r r e c t i n g  a  ty p o g r a p h i c a l  e r r o r ) ;  §  1, c h .

not have had its attention directed to an
undesirable decision  [W]e walk on
quicksand when we try to find in the 
absence o f corrective legislation a con­
tro lling legal principle.

H e lv e r in g  v. H a llo ck , 309 U.S. 106, 60
S.Ct. 444, 84 L.Ed. 604, 612-13 (1940) (foot­
notes omitted). We have found no refer­
ences to the problem C esa r addressed in 
the legislative history of the statute’s origi­
nal enactment and its later amendments. 
Legislative inaction frequently indicates 
unawareness, preoccupation or paralysis.14 
We decline to attribute significance to r • 
legislature’s mere inaction.15
The legislature has never undertaken a 

comprehensive revision o f AS 23.30.190. 
Each time the statute has been amended, 
the amendments have been specific and 
limited, and the statute’s general form has 
remained the same.16 No single amend­
ment has constituted a “ re-enactment” of 
AS 23.30.190. "Whatever may be the 
scope of the doctrine that re-enactment of a 
statute impliedly enacts a settled judicial 
construction placed upon the re-enacted 
statute, tha t doctrine has no relevance to 
the present problem.” H e lv e r in g  v. H a l­
lock , 309 U.S. 106 a t 121 n. 8, 60 S.Ct. at 
452 n. 8, 84 L.Ed. 604 at 613 (1940). Thus 
we hold tha t the legislature has not implic­
it ly forbidden us to re-examine a decision 
we now believe erroneous.

174 S L A  1968 ( a l l o w in g  i h e  b o a r d  t o  a w a r d  
c o m p e n s a t i o n  f o r  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  
i n  a  l u m p  su m ) ;  §  1, c h .  119 S L A  1970 ( r a i s in g  
t h e  c e i l i n g s  s e t  o u t  i n  w h a t  a r c  n o w  A S  23.30.- 
19 0 (a)( lM 1 2 )) ; §  1, c h .  10 S L A  1972 ( r a i s in g  
t h e  c e i l i n g s  s e t  o u t  i n  w h a t  a r e  n o w  A S  23.30.- 
190(a)( 1)—(12) a n d  (19)); §  1, c h .  54 S L A  1974 
( a d d in g  a  c a t c h a l l  p r o v i s i o n  i n  s u b s e c t i o n  (19)); 
§  5, c h .  83 S L A  1975 ( c h a n g in g  t h e  b a s i c  c o m ­
p e n s a t i o n  f i g u r e  f r o m  65 %  o f  a n  e m p lo y e e ' s  
“a v e r a g e  w e e k ly  w a g e ” t o  Vi o f  t h a t  w a g e ,  a n d  
r a i s i n g  t h e  c e i l i n g s  s e t  o u t  i n  w h a t  i s  n o w  A S  
2 3 .3 0 .1 9 0 ( a) ( lM l2 ) ) ; §  4, c h .  75 S L A  1977 ( s e t­
t i n g  a  $60,000 c a p  o n  c o m p e n s a t i o n  p a y a b l e  
u n d e r  A S  23.30.190(a)(2)); §  7, c h .  70  S L A  1983 
( c h a n g in g  th e  b a s i c  c o m p e n s a t i o n  f i g u r e  
f r o m  Vi o f  a n  e m p lo y e e ’s  " a v e r a g e  w e e k l y  w a g e ” 
t o  4A  o f  t h e  " s p e n d a b l e  w e e k l y  w a g e "  a n d  r a i s ­
i n g  t h e  c e i l i n g s  s e t  o u t  i n  A S  23.30.190(a)(1)- 
(12)).

T h e  l a s t  o f  t h e s e  a m e n d m e n t s  o c c u r r e d  a f t e r  
G r a n t ' s  i n j u r y  a n d  d o e s  n o t  a f f e c t  t h i s  c a s e .
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I I I . ATTORNEY’S FEES 

In the firs t order o f the board, issued 
December 1981, the employer was ordered 
to pay attorney’s fees o f $400 in the perma­
nent partial disability award pursuant to 
AS 23.30.145(b).17 In its April 1982 order 
the board found that the employer had 
controverted Grant's claim and ordered the 
payment of his attorney’s fees pursuant to 
the statutory minimum of AS 23.30.- 
145(a).18 In February 1982, the superior 
court entered an order granting additional 
attorney’s fees to Grant in the amount of 
$1,937.50 fo r his successful appellate 
work.19

[6 ] The employer mistakenly argues 
that the superior court’s award of a tto r­
ney’s fees20 should be overturned due to 
its alleged nonconformity w ith Appellate 
Rule 508. In M cS h ea  v. S ta te  o f  A la sk a ,  
685 P.2d 1242 (Alaska 1984), we held that 
AS 23.30.145(c) controls the role o f the 
superior court in determining attorney's 
fees in workers’ compensation appeals. 
Accordingly, we affirm  the superior court’s 
award.

17. T h e  e m p lo y e r  w a s  a l s o  o r d e r e d  t o  p a y  a t t o r ­
n e y ’s  f e e s  p u i s u a n t  to  t h e  m i n im u m  o f  A S  23.- 
30.145(a) o n  t h e  t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e ­
f i t s  p a i d  f r o m  M a y  5, 1981 t o  J u l y  24, 1981.

18. . S  23.30.145 p r o v i d e s  i n  p a r t :
Attorney fees, (a) F e e s  f o r  l e g a l  s e r v i c e s  

r e n d e r e d  i n  r e s p e c t  t o  a  c l a im  a r e  n o t  v a l i d  
u n l e s s  a p p r o v e d  b y  t h e  b o a r d ,  a n d  t h e  f e e s  
m a y  n o t  b e  l e s s  t h a n  25 p e r  c e n t  o n  t h e  f i r s t  
J  1,000 o f  c o m p e n s a t i o n  o r  p a r t  o f  t h e  f i r s t  
51,000 o f  c o m p e n s a t i o n ,  a n d  10 p e r  c e n t  o f  a l l  
s u m s  in  e x c e s s  o f  $1,000 o f  c o m p e n s a t i o n .  
W h e n  t h e  b o a r d  a d v i s e s  t h a t  a  c l a i m  h a s  b e e n  
c o n t r o v e r t e d ,  i n  w h o l e  o r  in  p a r t ,  t h e  b o a r d  
m a y  d i r e c t  t h a t  t h e  f e e s  f o r  l e g a l  s e r v i c e s  b e  
p a i d  b y  t h e  e m p l o y e r  o r  c a r r i e r  i n  a d d i t i o n  lo  
c o m p e n s a t i o n  a w a r d e d ;  t h e  f e e s  m a y  b e  a l ­
l o w e d  o n ly  o n  th e  a m o u n t  o f  c o m p e n s a t i o n  
c o n t r o v e r t e d  a n d  a w a r d e d .  W h e n  t h e  b o a r d  
a d v i s e s  t h a t  a  c l a im  h a s  n o t  b e e n  c o n t r o v e r t ­
e d ,  b u t  f u r t h e r  a d v i s e s  t h a t  b o n a  f i d e  l e g a l  
s e r v i c e s  h a v e  b e e n  r e n d e r e d  i n  r e s p e c t  t o  t h e
c l a im ,  t h e n  t h e  b o a r d  s h a l l  d i r e c t  t h e  p a y m e n t  
o f  t h e  f e e s  o u t  o f  t h e  c o m p e n s a t i o n  a w a r d e d .  
I n  d e t e r m i n i n g  t h e  a m o u n t  o f  f e e s  t h e  b o a r d  
s h a l l  ta k e  i n t o  c o n s i d e r a t i o n  t h e  n a t u r e ,  
l e n g t h . a n d  c o m p l e x i t y  o f  t h e  s e r v i c e s  p e r ­
f o rm e d ,  t r a n s p o r t a t i o n  c h a r g e s ,  a n d  t h e  b e n e ­
f i t s  r e s u l t i n g  f r o m  t h e  s e r v i c e s  t o  t h e  c o m p e n ­
s a t i o n  b e n e f i c i a r i e s .  .

[7 ] The employer fu rthe r argues tha t 
the board’s April 1982 award o f attorney's 
fees under AS 23.30.145(a) was improper 
because i t should have been reduced by the 
board’s December 1981 award o f $400 in 
attorney’s fees under AS 23.30.145(b). We 
disagree. The $400 award under AS 23.30.- 
145(b) was made fo r the distinct purpose o f 
restarting benefits that the employer had 
stopped. I t was not merely a firs t install­
ment on the later award made under AS 
23.30.145(a). Consequently, we also affirm  
on this issue.

AFFIRMED in part, REVERSED in 
part, and REMANDED fo r fu rthe r pro­
ceedings consistent with this opinion.

(O |KrHUMM«5YSIlH)

(b) I f  a n  e m p l o y e r  f a i l s  t o  f i l e  t im e l y  n o t i c e  
o f  c o n t r o v e r s y  o r  f a i l s  t o  p a y  c o m p e n s a t i o n  o r  
m e d i c a l  a n d  r e l a t e d  b e n e f i t s  w i t h i n  15 d a y s  
a f t e r  i t  b e c o m e s  d u e  o r  o t h e r w i s e  r e s i s t s  t h e  
p a y m e n t  o f  c o m p e n s a t i o n  o r  m e d i c a l  a n d  r e ­
l a t e d  b e n e f i t s  a n d  i f  t h e  c l a im a n t  h a s  e m ­
p l o y e d  a n  a t t o r n e y  in  t h e  s u c c e s s f u l  p r o s e c u ­
t i o n  o f  t h i s  c l a im ,  t h e  b o a r d  s h a l l  m a k e  a n  
a w a r d  t o  r e im b u r s e  t h e  c l a im a n t  f o r  h i s  c o s t s  
i n  t h e  p r o c e e d in g s ,  i n c l u d i n g  a  r e a s o n a b l e  
a r o r n e y  f e e .  T h e  a w a r d  i s  i n  a d d i t i o n  to  t h e  
c o m p e n s a t i o n  o r  m e d i c a l  a n d  r e l a t e d  b e n e f i t s  
o r d e r e d .

19. A l th o u g h  n o  s t a t u t e  w a s  c i t e d ,  i t  a p p e a r s  t h a t  
t h e  s u p e r i o r  c o u r t  m a d e  i t s  a w a r d  u n d e r  A S  
23.30.145(c), w h i c h  p r o v i d e s  in  p a r t :

(c) I f  p r o c e e d i n g s  a r e  h a d  f o r  r e v i e w  o f  a  
c o m p e n s a t i o n  o r  m e d i c a l  a n d  r e l a t e d  b e n e f i t s  
o r d e r  b e f o r e  a  c o u r t ,  t h e  c o u r t  m a y  a l l o w  o r  
i n c r e a s e  a n  a t t o r n e y ’s  f e e s .  T h e  f e e s  a r e  i n  
a d d i t i o n  to  c o m p e n s a t i o n  o r  m e d i c a l  a n d  r e ­
l a t e d  b e n e f i t s  o r d e r e d  a n d  s h a l l  b e  p a i d  a s  t h e  
c o u r t  m a y  d i r e c t .

2 0 . G r a n t ' s  a t t o r n e y  h a s  s i n c e  s t i p u l a t e d  t o  a  
r e d u c t i o n  o f  t h e  s u p e r i o r  c o u r t ’s  a w a r d  o f

. $1,937.50 t o  $1,906.25, t h e  a m o u n t  a c t u a l l y

. s o u g h t .
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ing/notice o f the prohibited conduct S e e health and welfare, legal fund and tru s t
g e n e r a l ly  D u n n , 422 U.S. a t 112, 99 S.Ct, benefits, paid by employer on behalf of
at 2197, 60 L.Ed.2d a t 764 (to ensure the employee was no t speculative, bu t was tied
legislature speaks w ith clarity when defin- directly to number o f hours worked by
ing crim inal conduct, courts must decline to 
impose punishment fo r acts not plainly pro­
scribed). Here, the Board has not notified 
the public tha t sport and commercial regu­
lations apply to subsistence uses. A  sub­
sistence user cannot te ll when it is legal to 
take game fo r subsistence uses. There­
fore, the court should not penalize subsist­
ence users when the Board ..as not clearly 
prohibited subsistence hunting.

I conclude tha t since the Board has failed 
to adopt specific subsistence regulations, 
AS 16.05.255(b) permits "unregula ted" sub­
sistence hunting. By rejecting the subsist­
ence use defense, the court deprives sub­
sistence users o f a means to vindicate their 
statutory righ t.

_ Kir KUHBER SYSTtM>

Orval L. RAGLAND, Appellant,

MORRISON-KNUDSEN CO., INC., Aetna 
Casualty and Surety Co., C raw ford and 
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Aug. 29, 1986.

Appeal was taken by employee o f a 
decision of the Superior Court, Fourth Judi­
cial D istrict, Fairbanks, Mary E. Greene, J., 
sustaining determination o f the Workers’ 
Compensation Board tha t only employer’s 
contributions to vested pension benefits 
were includable in computing employee’s 
average weekly wage. The Supreme 
Court, Compton, J., held that value o f vest­
ed union fringe benefits, including pension,

employee and, being readily identifiable 
and calculable, was to be included as 
“ wages” fo r purpose o f computing employ­
ee’s average weekly wage.

Reversed and remanded.

1. Workers ’ Compensation s ^ i e
Definition o f “ wages" fo r purpose of 

computing an employee’s average weekly 
wage should include all items o f compensa­
tion or advantage agreed upon in a con­
tract o f hiring which are measurable in 
money whether in form of cash or as eco­
nomic gain to employee. AS 23.30.220, 23.- 
30.220(a)(2).

S e e  p u b l i c a t i o n  W o r d s  a n d  P h r a s e s  
f o r  o t h e r  j u d i c i a l  c o n s t r u c t i o n s  a n d  
d e f i n i t i o n s .

2. Workers’ Compensation <5=816
Value o f vested union fringe benefits, 

including pension, health and welfare, legal 
fund and tru s t benefits, paid by employer 
on behalf of employee was not speculative, 
but was tied directly to number o f hours 
worked by employee and, being readily 
identifiable and calculable, was to be in­
cluded as “ wages”  fo r purpose o f comput­
ing employee’s average weekly wage.

Chancy Croft, Fairbanks, fo r appellant.

Dennis E. Cook, Schaible, Staley, DeLisio 
& Cook, Inc., Anchorage, fo r appellees.

Before RABINOW ITZ, C.J., and MAT­
THEWS, BURKE, COMPTON and 
MOORE, JJ.

OP IN ION

COMPTON, Justice.

The sole issue in this workers’ compensa­
tion case is whether the value o f fringe 
benefits paid by the employer on the em­
ployee’s behalf should be considered 
“ wages”  fo r the purpose o f computing the
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employee’s average weekly wage. We con­
clude tha t the readily identifiable and calcu­
lable value o f fringe benefits should be 
included in the wage determination.

I. FACTS AND PROCEEDINGS

Orval Ragland was injured in the course 
o f his employment w ith Morrison-Knudsen 
Co., Inc. (M -K) on Ju ly 30, 1982. I t  is 
undisputed tha t he is entitled to compensa­
tion, which he has received based on his 
1981 income pursuant to AS 23.30.- 
220(a)(2).1 Also, it is undisputed tha t his 
union fringe benefits are vested.

Ragland sought to include in the calcula­
tion o f his average weekly wage the value 
o f his vested union fringe benefits, includ­
ing pension, health and welfare, legal fund 
and tra in ing tru s t benefits. The Alaska 
Workers’ Compensation Board (Board) in­
creased Ragland’s average weekly wage by 
the amount o f M -K ’s contributions to vest­
ed pension benefits, bu t not to other bene­
f i t funds, reasoning tha t he had not "estab­
lished a 'real economic loss’ o f other fringe 
benefits.”

Ragland appealed to the superior cou rt 
Judge Mary E. Greene affirmed the 
Board’s decision, relying on the U.S. Su­
preme Court’s interpretation o f comparable 
federal law in M o rr is o n -K n u d se n  C o n ­
s t r u c t i o n  Co. v. D irec to r , O ffice  o f  W o rk ­
e r s ' C o m p e n s a tio n  P ro g ra m s, 461 U.S. 
624, 103 S.C t 2045, 76 L.Ed.2d 194 (1983) 
[ H i l y e r l

1. A S  23.30.220(2) p r o v i d e s  i n  r e l e v a n t  p a r t :  
Determination of average weekly wage. Ex­
cept, a s  o t h e r w i s e  p r o v i d e d  in  t h i s  c h a p t e r ,  t h e  
a v e r a g e  w e e k ly  w a g e  o f  t h e  i n j u r e d  e m p lo y e e  
a t  t h e  t im e  o f  t h e  i n j u r y  i s  t h e  b a s i s  f o r  c o m ­
p u t i n g  c o m p e n s a t i o n  a n d  i s  d e t e r m i n e d  a s  f o l ­
lo w s :

(2) t h e  a v e r a g e  w e e k l y  w a g e  i s  t h a t  m o s t  
f a v o r a b l e  lo  t h e  e m p lo y e e  c a l c u l a t e d  b y  d i v i d ­
in g  52  i n t o  t h e  t o t a l  w a g e s  e a r n e d ,  i n c l u d i n g  
s e l f - e m p lo y m e n t ,  i n  a n y  o n e  o f  t h e  t h r e e  c a l e n ­
d a r  y e a r s  im m e d i a t e l y  p r e c e d i n g  t h e  i n j u r y .

2 . I n  1983, t h e  A la s k a  l e g i s l a t u r e  a m e n d e d  t h e  
s t a t u t e .  A S  23.30.265(15) n o w  p r o v id e s :

(15) “g r o s s  e a r n i n g s "  m e a n s  p e r i o d i c  p a y ­
m e n t s ,  b y  a n  e m p l o y e r  t o  a n  e m p lo y e e  f  ••

Ragland then appealed to this cou rt He 
asks tha t we order the Board to adjust his 
average weekly wage upward by the 
amount o f his employer’s 1981 contribu­
tion to the remaining vested union fringe 
benefits.

II. DISCUSSION

A t the time o f Ragland’s in jury, former 
AS 23.30.265(20) provided:

[W]ages means the money rate at which 
the service rendered is recompensed un­
der the contract of h iri.ig in force at the 
time o f the injury, and includes the rea­
sonable value o f board, rent, housing, 
lodging or sim ilar advantage received 
from the employer, and gratuities re­
ceived in the course o f employment from 
others than the employer.

AS 23.30.265(20), a m e n d e d  by AS 23.30.- 
265(15) (1983).2

This court has not previously addressed 
the scope o f the term "wages”  under the 
Alaska Workers’ Compensation Act. We 
may look fo r guidance to federal cases 
interpreting the Longshore and Harbor 
Workers’ Compensation Act, 33 U.S.C. 
§§ 901-950 (1982), a m e n d e d  by 33 U.S.C. 
§§ 901-948a (Supp.1984), upon which the 
Alaska A c t is modeled. M ille r  v. IT T  A r c ­
t ic  S erv ices , 577 P.2d 1044, 1048 n. 12 
(1978).

Former 33 U.S.C. § 902(13) is virtua lly

e m p l o y m e n t  b e f o r e  a n y  a u t h o r i z e d  o r  l a w f u l ­
ly  r e q u i r e d  d e d u c t i o n  o r  w i t h h o l d i n g  o f  m o n ­
e y  b y  t h e  e m p lo y e r ,  i n c l u d i n g  c o m p e n s a t i o n  
t h a t  i s  d e f e r r e d  a t  t h e  o p t i o n  o f  t h e  e m p lo y e e ,  
a n d  e x c l u d i n g  i r r e g u l a r  b o n u s e s ,  r e im b u r ' e -  
m c n t  o f  e x p e n s e s ,  e x p e n s e  a l l o w a n c e s ,  a n d  
a n y  b e n e f i t  o r  p a y m e n t  t o  t h e  e m p lo y e e  t h a t  
i s  n o t  t a x a b l e  t o  t h e  e m p lo y e e  d u r i n g  th e  p a y  
p e r i o d ;  t h e  v a l u e  o f  r o o m  a n d  b o a r d  t o  t h e  
e m p lo y e e  m a y  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  
g r o s s  e a r n i n g s ;  h o w e v e r ,  t h e  v a l u e  o f  r o o m  
a n d  b o a r d  t h a t  w o u l d  r a i s e  a n  e m p lo y e e ' s  
g r o s s  w e e k l y  e a r n i n g  a b o v e  t h e  A la s k a  a v e r ­
a g e  w e e k l y  w a g e  a t  t h e  t i m e  o f  I n j u r y  m a y  n o t  
b e  c o n s i d e r e d .
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identical to former AS 23.30.265(20).3 In 
H ilye r , the Supreme Court held tha t fringe 
benefits were not included in the definition 
o f wages under the federal statute. 461 
U.S. at 637,103 S.Ct. at 2052, 76 L.Ed.2d at 
204.

The Court analyzed fringe benefits under 
the "s im ila r advantage”  clause and con­
cluded tha t the present value o f benefit 
trus t funds cannot be converted easily into 
a cash equivalent. Therefore benefit tru s t 
funds are not "a sim ilar advantage”  to 
board, rent, housing or lodging. H ily e r ,  
461 U.S. at 630, 103 S.Ct. a t 2048, 76 
L.Ed.2d a t 199. We think fringe benefits 
are better analyzed as pa rt of “ the money 
rate" a t which an employee is paid, se e  
Harry v. M -K Rivers, A.W.C.B. No. 81-010 
(January 19, 1981); AS 23.30.265(20).

The Court also discussed various policy 
reasons why fringe benefits should not be 
included.4 I t rejected the argument tha t 
the value could be calculated by reference 
to either the employer’s coses or the value 
o f the employee’s expectations. H ily e r , 
461 U.S. at 630, 103 S.Ct. a t 2048, 76 
L.Ed.2d a t 200. I t  states that “ the employ­
er’s cost is irrelevant in this context, i t 
measures neither the employee’s benefit 
n<~r his compensation.” Id . I t  noted tha t 
an employee could not purchase private 
policies on the open market fo r the same 
amount the employer contributed to em­
ployee tru s t funds. Id.

However, the fact tha t an award based 
upon fringe benefits m ight not adequately 
compensate an injured employee is not a 
good reason to deny the award entirely. 
As Justice Marshall states in his dissent, 
“ i t is better to be roughly righ t than to ta lly 
wrong.”  Id. at 642, 103 S.Ct. a t 2055, 76 
L.Ed.2d a t 208 (Marshall, J. dissenting).

The H ily e r Court concludes tha t the em­
ployer’s costs do not measure compensa­
tion because under the collective bargain-

3 . A f t e r  t h e  Hilyer d e c i s io n ,  33 U .S .C . §  902(13) 
w a s  a m e n d e d  to  e x p l i c i t l y  e x c lu d e  f r i n g e  b e n e ­
f i t s  f r o m  t h e  d e f i n i t i o n  o f  w a g e s .  See 33 U .S .C .
§  902(13) (S upp .1984). 33  U .S .C . § §  945-47 
w e r e  r e p e a l e d .  :

ing agreement the employer's costs were 
no t directly tied to any individual employ­
ee’s labors. Id. a t 630, 103 S.C t at 2048, 
76 L.Ed.2d at 200. Further, the employees 
under tha t agreement had no control over 
the level o f funding or the benefits provid­
ed. Id . at 631, 103 S.Ct. a t 2049, 76 
L.Ed.2d a t 200.

That rationale does not apply to the case 
before us. Under M -K ’s collective bar­
gaining agreement with Ragland’s union, a 
tota l hourly wage rate is negotiated by the 
union and M -K . Union members vote to 
determine how the total wage is divided 
between cash payments and fringe bene­
fits . The contribution to fringe benefits is 
thus not speculative, but rather is tied di­
rectly to the number of hours worked by 
the employee. We believe this to ta l hourly 
wage, no matter how it is apportioned be­
tween cash payments and fringe benefits, 
is “ the money rate at which the service 
rendered is recompensed." AS 23.30.- 
265(20), a m e n d e d  by AS 23.30.265(15) 
(1983).

There is no principled distinction between 
cash payments and payments into a fringe 
benefit plan. Employees may bargain to 
receive cash only, or may agree to forego 
some cash in exchange fo r fringe benefits. 
However, the ir compensable earning power 
is the same in either case. S e e  H ily e r , 461 
U.S. at 641, 103 S.Ct. at 2054, 76 L.Ed.2d a t 
207 (Marshall, J. dissenting).

The Court in H ily e r also reasons that the 
value to the employee o f each fund is spec­
ulative because i t depends on factors which 
are unpredictable, such as whether the em­
ployee’s interest vested 5 and his “ need fo r 
the services”  which the fringe benefits pro­
vide. H ily e r , 461 U.S. a t 631, 103 S.Ct. a t 
2049, 76 L.Ed.2d a t 200; see  a lso  O live ra  v. 
M a t- S u /S te p h a n  & S o n s , J .V ., A.W.C.B. 
No. 84-0327 (September 25, 1984). In S t i l l  
v. I n d u s t r i a l  C o m m is s io n , 27 Ariz.App.

4 . T h e  C o u r t  a l s o  r e l i e d  o n  l e g i s l a t i v e  h i s t o r y  a n d  
a g e n c y  i n t e r p r e t a t i o n ,  n e i t h e r  o f  w h i c h  a r e  a p ­
p l i c a b l e  h e r e .

5 . A s  n o t e d  a b o v e ,  R a g l a n d ' s  i n t e r e s t  i n  u n i o n  
f r i n g e  b e n e f i t s  h a s  v e s te d .
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142, 551 P.2d 591, 592 (1976), the court has 
reasoned sim ilarly that fringe benefits 
should be excluded because the employee is 
not actually receiving the contribution pay­
ments at the time o f in ju ry and might 
never receive them.

I t  is indeed speculative as to whether 
Ragland would have "needed" the benefits 
i f he had continued to work fo r M -K , or 
whether he w ill “ need” them in the future 
now that he is disabled. However, the 

f a c t s are tha t at the time o f the in ju ry M -K 
was contributing to Union benefit trusts 
fo r Ragland as pa rt o f his compensation 
and tha t his in ju ry prevented his continuing 
elig ib ility in these benefit programs. S ee  
H ite  v. E v a r t  P r o d u c ts  Co., 34 Mich.App. 
247, 191 N.W.2d 136, 139 (1971).

I t  is in the nature o f any health or legal 
insurance plan, whether provided by an 
employer or purchased in the marketplace, 
tha t the beneficiary m ight never need pay­
ments or services from the plan. I t  is the 
coverage itse lf which is the benefit, and 
which the disabled employee must now find 
some other way o f providing.6

In holding against the inclusion o f fringe 
benefits, the S t i l l court reasoned tha t the 
employer is contributing to the union, 
which administers the tru s t funds, rather 
than to the employee. S t i l l , 551 P.2d at 
592.

However, i t cannot seriously be main­
tained tha t the union is the beneficiary of 
the employer’s contributions. “ The benefi­
ciaries are the employees. The funds are 
no more than a c’ .annel; they are merely a 
means by which the company provides life 
insurance, health insurance, retirement 
benefits, and career tra in ing fo r its employ­
ees." H ily e r  v. M o r r is o n -K n u d s e n  C on­
s t r u c t io n  Co., 670 F.2d 208, 211 (D.C.Cir. 
1981), r e v ’d  su b  n o m , M o r r is o n -K n u d s e n  
C o n s tr u c t io n  Co. v. D irec to r , O ffice  o f  
W o r k e r s ’ C o m p e n s a tio n  P ro g ra m s , 461

6. W e  h a v e  h e l d  i n  a  p e r s o n a l  i n j u r y  c a s e  t h a t  
t h e  p l a i n t i f f  w a s  e n t i t l e d  to  t h e  a m o u n t  o f  a c t u a l  
c o n t r i b u t i o n s  t o  u n i o n  b e n e f i t  f u n d s  t h a t  w o u ld  
h a v e  b e e n  m a d e  o n  h i s  b e h a l f  b y  h i s  e m p lo y e r .  
Alaska Airlines v. Sweat, 568 P .2 d  916, 935 (Alas-

U.S. 624, 103 S .C t 2045, 76 L.Ed.2d 194 
(1983).

The S t i l l court also compared benefit 
contributions to year end bonuses, which it 
said were the result o f "collective”  rather 
than "personal”  e ffo rt. Since the benefits 
are obtained as the resu lt o f a union agree­
ment, the court concluded tha t they ere not 
attributable to the individual effo rts o f the 
employee. 551 P.2d a t 594.

Under this reasoning, however, even 
wages would appear to be excluded when 
they arc established by a collective bar­
gaining agreement The fact that compen­
sation is provided through a union agree­
ment rather than through individual con­
tracts w ith each employee should not pre­
clude employees from receiving tha t com­
pensation when they are disabled. The 
benefits are compensation fo r an employ­
ee’s services regardless o f how they are 
negotiated. S e e  H ily e r , 670 F.2d at 212 n. 
7.

Fringe benefits are often an important 
part o f an employee’s earning power. 
When the goal is to compensate a disabled 
employee, i t is “ harsh simply to ignore part 
o f an employee’s earnings power when cal­
culating benefits.”  H ily e r , 461 U.S. at 
647, 103 S .C t at 2057, 76 L.Ed.2d a t 210 
(Marshall, J. dissenting).

(1 ,2 ) We therefore hold tha t readily 
identifiable and calculable values received 
by an employee should be included in his 
wage determination. Given the goal of 
workers' compensation laws to assure com­
pensation fo r actual loss, see 2 A. Larson, 
The Law o f Workmen’s Compensation 
§ 60.12, at 10-564 (1983), and the policy of 
construing ambiguities in favor o f the em­
ployee, S e w a r d  M a r in e  S erv ices , In c . v. 
A n d e r s o n , 643 P.2d 493, 497 (Alaska 1982), 
we conclude that the definition o f wages 
should "include all items o f compensation 
or advantage agreed upon in n contract of 
hiring which are measurable in money,

k a  1977). E v e n  t h o u g h  t h e  p '/ a in t if f  h a d  n o t  
p u r c h a s e d  r e p l a c e m e n t  c o v e r a g e ,  h e  c o u l d  r e ­
c o v e r  f o r  t h e  last protection o v e r  a  p e r i o d  o f  
y e a r s .  Id.



FOSS ALASKA LINE, INC. v. NORTHLAND SERVICES Alaska 5 2 3
Cite u  724 VM  523 (Alaily. 1986)

whether in the form o f cash or as an eco­
nomic gain to the employee." H ite , 191 
N.W.2d at 138, q u o tin g  L e s l ie  v. R e y n o ld ,  
179 Kan. 422, 295 P.2d 1076, 1083 (Kan. 
1956).

The decision o f the superior court a ffirm ­
ing the Alaska Workers’ Compensation 
Board is REVERSED and the case RE­
MANDED fo r proceedings consistent w ith 
this opinion.

I O  iltrMUH!l«SYSUM>

FOSS ALASKA L IN E , INC., Appellant, 

v.

NORTHLAND SERVICES, INC. and 
Crow ley M aritim e Corporation , 

Appellee.

No. S-1275.

Supreme Court o f Alaska.

Sept. 12, 1986.

In personal in ju ry action, defendant 
filed amended third-party complaint against 
third-party defendants fo r sta tu to ry contri­
bution. Following settlement by third-par­
ty defendants w ith p la in tiff ’s representa­
tive, the Superior Court, Fourth Judicial 
District, Bethel, Christopher R. Cooke, J., 
entered summary judgment in favor of 
third-party defendants on the contribution 
claim and awarded third-party defendants 
the ir requested attorney fees and costs. 
Defendant appealed. The Supreme Court, 
Moore, J., held that: (1) settlement pay­
ments by third-party defendants to plain­
t i f f s  representative, which barred defend­
ant’s contribution claim against third-party 
defendants, precluded find ing tha t either 
third-party defendant was a "prevailing 
party” entitled to recover costs and atto r­
ney fees from defendant; (2) third-party 
defendants’ settlements precluded finding 
that defendant's contribution claim was as­

serted in bad fa ith so as to entitle third-par­
ty defendants to their attorney fees; and 
(3) third-party defendants were not entitled 
to costs incurred in the ir successful mo­
tions to strike the original third-party com­
plaint.

Reversed.

1. Costs «=32(2), 172
"Prevailing party,”  who is entitled to 

costs and attorney fees, is one who prevails 
on the main issue of the case, provided the 
issue has been joined. Rules Civ.Proc., 
Rules 79(a), 82(a)(1).

S e e  p u b l i c a t i o n  W o r d s  a n d  P h r a s e s  
f o r  o t h e r  j u d i c i a l  c o n s t r u c t i o n s  a n d  
d e f i n i t i o n s .

2. Costs <3=32(2), 172
Ordinarily, determination o f prevailing 

party status, fo r purposes o f award o f 
costs and attorney fees, rests in sound dis­
cretion o f superior court. Rules Civ.Proc., 
Rules 79(a), 82(a)(1).

3. Appeal and E rro r <3=841
Supreme Court may review application 

o f legal doctrine to undisputed facts w ith­
out usual deference to superior court.

4. Appeal and E rro r <s=842(l)
Matters o f public policy raise purely 

questions o f law; in such circumstances, 
duty o f Supreme Court is to adopt rule of 
law tha t is most persuasive in ligh t of 
precedent, reason, and policy.

5. C on tribu tion <s=8
Policy underlying provision o f Uniform 

Contribution Among Tortfeasors Act, pro­
viding that contribution defendant may es­
cape liab ility fo r contribution by obtaining 
a release from the injured pla in tiff, is to 
encourage settlements, insure fina lity , and 
reduce uncertainty. AS 09.16.040(2).

6. C on tribu tion ®=>8
Settlement between contribution de­

fendant and injured p la in tiff, is not made in 
bad fa ith when settlement is primarily mo­
tivated by contribution defendant’s desire 
to escape contribution liability. : AS 09.16.- 
040(2).



Robert E. JOHNSON, Appellant,

RCA-OMS, INC., and Zurich-American 
Insurance Company, Alaska Workers’ 

Compensation Board, Appellees.

No. 7327.

Supreme Court o f Alaska.

May 11, 1984.

The Workers’ Compensation Board 
commuted average weekly wage of claim­
ant r purpose o f establishing his tempo­
rary tota l disability benefits, and the ru ling 
was affirmed by the Superior Court, 
Fourth Judicial D istric t, Fairbanks, Jay 
Hodges, Jr., J. On further appeal, the Su­
preme Court, Matthews, J., held tha t if 
there is only s ligh t variance between wages 
a t time o f in jury and average weekly wage 
arrived at by dividing 52 into tota l wages 
earned in any one of three calendar years 
immediately preceding injury, it would not 
be un fa ir to utilize the latter, but. where 
apparent disparity between m ilitary salary 
and what claimant actually earned at time 
o f disability was substantial, so that such 
method did not fa irly re flect wage-earning 
capacity, average weekly wage should have 
been calculated with reference to usual 
wage fo r sim ilar service rendered by paid 
employees under sim ilar circumstances.

Reversed and remanded.

Compton, J., dissented and filed opin­
ion.

1. Workers’ Compensation <5=813
Statute providing fo r the determina­

tion of average weekly wage was intended 
to formulate a fa ir approximation o f claim­
an t’s probable fu tu re earning capacity dur­
ing period in which compensation benefits 
were to be paid, and normally the formula 
in the firs t subsection, directing calculation 
by dividing 52 into total wages earned in 
any one o f three years immediately preced­
ing injury, w ill yield fa ir approximation o f 
figure, bu t in cases in which it would not,

JOHNSON v. RCA-OMS, INC. Alaska
Cite u  681 PJd 905 (A luka 1984)

th ird subsection, calling fo r selection o f the 
"usual wage fo r sim ilar service rendered 
by paid employees under sim ilar circum­
stances, as determined by the board,’’ is to 
be used. A.S. 23.30.220, 23.30.220(a)(2, 3).

2. Workers’ Compensation <5=818
I f there is only sligh t variance between 

wages at time o f in ju ry and average week­
ly wage arrived a t by dividing 52 into total 
wages earned in any one o f three calendar 
years immediately preceding injury, it 
would not be un fa ir to utilize the latter, but 
where apparent disparity between m ilitary 
salary and what claimant actually earned 
a t time o f disability was substantial, so 
tha t such method did not fa ir ly reflect 
wage-earning capacity, average weekly 
wage should have been calculated with re f­
erence to usual wage fo r sim ilar service 
rendered by paid employees under sim ilar 
circumstances. AS 23.30.220, 23.30.-
220(a)(2, 3).

3. Workers’ Compensation <5=820
Legislature by providing fo r calcula­

tion of workers' compensation, under speci­
fied circumstances, by using usual wage 
fo r sim ilar service rendered by paid em­
ployees under sim ilar circumstances recog­
nized tha t goal o f certa inty must give way 
to that o f fairness in case of conflict be­
tween methods o f ascertaining average 
.weekly wage. AS 23.30.220(a)(2, 3).

4. Workers ’ Compensation ®=810
In statute providing method to be fo l­

lowed by Workers’ Compensation Board if 
wages a t time o f in ju ry cannot be fa irly 
calculated by dividing 52 into tota l wages 
earned in any one o f three calendar years 
immediately before in ju ry “ or cannot other­
wise be ascertained w ithout undue hard­
ship to the employee,”  clauses are disjunc­
tive. AS 23.30.220(a)(2, 3).

5. Workers ’ Compensation <&=803, 813
Workers’ compensation benefits are 

meant to compensate fo r wages lost re­
gardless o f other assets o f injured worker, 
and, in determining average weekly wage, 
consideration o f claimant’s pension was im-
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proper. AS 23.30.185, 23.30.210, 23.30.220, 
23.30.220(a)(l-4).

Robert C. Blackford, Fairbanks, fo r ap­
pellant.

Robert L. Eastaugh, Delaney, Wiles, 
Hayes, Reitman & Brubaker, Inc., Anchor­
age, fo r appellees.

Before BURKE, C.J., RABINOWITZ, 
MATTHEWS and COMPTON, JJ„ and 
CARLSON, Judge \

OPINION

MATTHEWS, Justice.

The question in this case is whether the. 
Alaska Workers’ Compensation Board 
properly utilized subsection (2) o f AS 23.-
30.220 rather than subsection (3) of tha t 
statute in computing Robert Johnson’s av­
erage weekly wage fo r the purpose of es­
tablishing his temporary total disability 
benefits.' AS 23.30.220(2) and (3), as in 
effect a t the time o f Johnson’s injury, pro­
vided: 1
Except as otherwise provided in this 
chapter, the average weekly wage o f the 
injured employee at the time o f the inju­
ry is based fo r computing compensation, 
and is determined as follows:
(2) the average weekly wage is that most 
favorable to the employee calculated by 
dividing 52 into the tota l wages earned, 
including self-employment, in any one o f 
the three calendar years immediately 
preceding the injury;

* C a r l s o n ,  S u p e r i o r  C o u r t  J u d g e ,  s i t t i n g  b y  a s s i g n ­
m e n t  m a d e  p u r s u a n t  t o  A r t i c l e  IV , s e c t i o n  16, o f  
t h e  C o n s t i t u t i o n  o f  A la s k a .

1. U n d e r  A S  23.30.185 a  p e r s o n  e n t i t l e d  t o  r e ­
c e iv e  t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s  s h a l l  
r e c e iv e  2/ j  o f  h i s  a v e r a g e  w e e k ly  w a g e  d u r i n g  
t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y .

2 . A S  23.30.220(a)(1) a n d  (2) v/e re  s u b s t a n t i a l l y  
a m e n d e d  e f f e c t i v e  J a n u a r y  1, 1984. T h e  
a m e n d e d  s e c t i o n s ,  w h i c h  h a v e  n o  e f f e c t  o n  t h i s  
c a s e  r e a d :

(a) T h e  s p e n d a b l e  w e e k l y  w a g e  o f  a n  i n ­
j u r e d  e m p lo y e e  a t  t h e  t im e  o f  a n  i n j u r y  i s  t h e  
b a s i s  f o r  c o m p u t i n g  c o m p e n s a t i o n .  I t  i s  t h e

(3) i f the board determines that the wage 
a t the time o f the in ju ry cannot be fa irly 
calculated under (2) o f this section, or 
cannot otherwise be ascertained w ithout 
undue hardship to the employee, the 
wage fo r calculating compensation shall 
be the usual wage fo r sim ilar service 
rendered by paid employees under sim i­
la r circumstances, as determined by the 
board; . . .

In November o f 1979 Robert Johnson 
retired from the United States A ir Force 
a fte r 20 years o f service. On March 13, 
1980 he began working fo r RCA-OMS, Inc. 
He was injured on the job on June 12, 1980, 
but was able to re turn to work afte r a 
week of treatment. He continued to work 
until February 13, 1981 a t which time he 
was hospitalized and spinal surgery was 
performed fo r a condition attributable to 
the June 12, 1980 injury.

Johnson’s salary fo r the fina l year of his 
m ilitary service, 1979, was $20,166.12. He 
asserted tha t his salary fo r the approxi­
mately 40 weeks tha t he worked fo r RCA- 
OMS was some $42,000.00, most of it 
earned afte r his in jury. The Board, using 
subsection (2) of AS 23.30.220, determined 
Johnson’s average weekly wage according 
to his m ilita ry ra ther than civilian salary. 
So computed, his average weekly wage was 
$387.81, resulting in benefits o f $258.54 per 
week. By contrast, i f subsection (3) had 
been used, his average weekly wage would 
apparently have been approximately 
$1,000.00 w ith benefits two-thirds o f that.

Johnson appealed the Board’s determina­
tion to the superior court which affirmed

e m p lo y e e ' s  g r o s s  w e e k l y  e a r n i n g s  m ’n u s  p a y ­
r o l l  t a x  d e d u c t i o n s .  T h e  g r o s s  w e e k l y  e a r n ­
i n g s  s h a l l  b e  c a l c u l a t e d  a s  f o l lo w s :

(1) T h e  g r o s s  w e e k l y  e a r n i n g s  a r e  c o m p u t ­
e d  b y  d i v i d i n g  b y  100 t h e  g r o s s  e a r n i n g s  o f  
t h e  e m p lo y e e  in  t h e  tw o  c a l e n d a r  y e a r s  im m e ­
d i a t e l y  p r e c e d i n g  t h e  I n ju r y .

(2) I f  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  g r o s s  
w e e k ly  e a r n i n g s  a t  t h e  t im e  o f  t h e  i n j u r y  
c a n n o t  b e  f a i r l y  c a l c u l a t e d  u n d e r  (1) o f  t h i s  
s u b s e c t i o n ,  t h e  b o a r d  m a y  d e t e r m i n e  t h e  e m ­
p l o y e e ’s  g r o s s  w e e k l y  e a r n i n g s  f o r  c a l c u l a t i n g  
c o m p e n s a t i o n  b y  c o n s i d e r i n g  t h e  n a t u r e  o f  
t h e  e m p lo y e e ’s  w o r k  a n d  w o r k  h i s t o r y .



JOHNSON v. RCA-OMS, INC.
Clle u  681 t*.2d 905 (A luka 1984)

Alaska 907

the wage 
be fa ir ly 
ction, or 
without 
yee, tho 
:ion shall 
! service 
der simi- 
d by the

Johnson 
dr Force 
iarch 13, 
>MS, Inc. 
12,1980, 
after a 
to work 
time he

approxi- 
b r RCA- 
st of it 
rd, using 
termined 
iccording 
n salary, 
/age was 
38.54 per 
t (3) had 
je would 
ximately 
of that.

‘termina-
affirmed

l i n u s  pay- 
: k ly  e a rn-

i  c om p u t-  
i r n in g s  o f  
a r s  im m e-

t h e  g r o s s  
h e  i n j u r y  
1) o f  th i s  
e  t h e  em- 
a l c u l a t i n g  
n a t u r e  o f
>ry.

'":K

■''wk: I
■VSti'

y m
■ m

the Board’s ruling. Johnson now appeals 
to this court. We reverse.

[1 ] The objective o f AS 23.30.220 is to 
formulate a fa ir approximation o f a claim­
ant's probable fu tu re earning capacity dur­
ing the period in which compensation bene­
fits are to be paid. Normally the formula 
in subsection (2) w ill yield a fa ir approxima­
tion o f this figure. However, sometimes it 
w ill not, and in those cases subsection (3) of 
the statute is to be used.
The entire objective of wage calculation 
is to arrive at a fa ir approximation of 
claimant's probable futu re earning capac­
ity . His disability reaches into the fu­
ture, not the past; his loss as a result o f 
in ju ry must be thought o f in terms o f the 
impact of probable futu re earnings, per­
haps fo r the rest o f his life . This may 
sound like belaboring the obvious; but 
unless the elementary guid ing principle 
is kept constantly in mind while dealing 
w ith wage calculation, there may be a 
temptation to lapse into the fallacy of 
supposing tha t compensation theory is 
necessarily satisfied when a mechanical 
representation o f this claimant’s own 
earnings in some arb itra ry past period 
has been used as a wage basis.

2 A. Larson, The Law o f Workmen’s Com­
pensation § 60.11(d), a t 10-564 (1983) (foot­
note omitted).
Other provisions o f our Alaska Workers’ 

Compensation statutes demonstrate tha t 
the objective o f average weekly wage cal­
culation is to arrive at a fa ir approximation 
o f probable fu tu re earning capacity. Thus 
AS 23.30.220(4) provides:
(4) i f an employee is a minor or an ap­
prentice, or a trainee, as determined by 
the board, when injured, and under nor­
mal conditions his wages would increase 
during the period o f disability, this fact 
shall be considered in computing his av­
erage weekly wage; . . .

AS 23.30.210, dealing w ith partia l disability 
provides in part:
[Tjhe wage-earning capacity o f an in­
jured employee is determined by his actu­
al earnings i f the actual earnings fa ir ly 
and reasonably represent his w a g e -e a rn ­

in g  c a p a c ity . I f the employee has no 
actual earnings or his actual earnings do 
not fa irly and reasonably represent his 
w a g e -e a rn in g  c a p a c ity , the board may, 
in the interest of justice, fix the wage-
earning capacity which is reasonable___

(Emphasis added).

[2 ] I f  there is only a sligh t variance 
between wages at the time o f in ju ry and 
the average weekly wage arrived at under 
the formula o f subsection (2) it would not 
be un fa ir to utilize the formula prescribed 
by subsection (2). In the present case, 
however, ihe apparent disparity between 
Johnson’s m ilitary salary and what he actu­
ally earned at the time o f his disability is so 
substantial that application o f the subsec­
tion (2) formula clearly does not fa ir ly re­
flect his wage-earning capacity. The 
Board should, therefore, have calculated 
Johnson’s average weekly wage under sub­
section (3).

In reaching this conclusion we are aware 
tha t a broad reading o f our recent case of 
S ta te  v. D u p ree , 664 P.2d 562 (Alaska 
1983) would support the Board’s decision 
made in this case. D u p re e presented es­
sentially the converse facts of those in the 
present case. Dupree’s average weekly 
wage computed pursuant to AS 23.30.- 
220(2) exceeded her anticipated earnings as 
computed under subsection (3). Despite 
the fact that Dupree was not likely to 
return to work at her earlier higher wages, 
the majority opinion held that the formula 
in subsection (2) should be applied. Id . at 
565. W ithout reconsidering the correct­
ness o f the result in D u p ree , the present 
case is clearly distinguishable.

[3 ] The holding in D u p re e was based 
on three reasons: (1) the administrative 
convenience of applying subsection (2), as 
opposed to subsection (3); (2) the perceived 
purpose o f subsection (2) which was “ to 
give the benefit o f past earnings history to 
the employee,” id . at 565; and (3) the "ru le 
tha t ambiguous worker’s compensation 
statutes should be construed in favor o f 
the employee.”  Id . at 566. The second 
and th ird reasons are not present here, fo r
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application o f subsection (2) does not bene­
f i t Johnson and any ambiguity in the stat­
ute is not resolved in Johnson’s favor when 
subsection (2) is employed. The firs t rea­
son, administrative convenience, is a factor 
in the present case, but we regard it as 
insuffic ient to explain the result in D u p re e  
or to require application o f subsection (2) in 
this case. The structure o f section 220 
requires tha t the Board address and deter­
mine the fairness and undue hardship ques­
tions posed by subsection (3) in every case 
in which the points are raised. Although 
these questions do not have answers which 
can be arrived at w ith mathematical preci­
sion, the legislature, by enacting subsection
(3), has recognized tha t the goal o f certain­
ty must give way to that o f fairness when­
ever the two conflict.

[4 ,5 ] The Board also determined tha t 
its decision to apply subsection (2) would 
not cause undue hardship to Johnson be­
cause he would receive his m ilitary pension 
in addition to any compensation award. 
Since the unfa ir calculation and undue 
hardship clauses o f subsection (3) are dis­
junctive, our conclusion that Johnson’s 
wage at the time o f in ju ry could not be 
fa ir ly calculated under subsection (2) is dis­
positive. We note, however, tha t in our 
view consideration o f Johnson’s pension 
was improper, since worker’s compensation 
benefits are meant to compensate fo r 
wages lost regardless o f the other assets 
o f the injured worker.

We also note tha t our decision tha t sub­
section (3) should have been utilized makes 
it unnecessary to decide whether the 
phrase “ time o f in ju ry ” as used in AS
23.30.220 means, in effect, time o f disabili­
ty due to injury. There is authority on 
both sides o f this question. See 2 A. Lar­
son, The Law of Workmen’s Compensation 
§ 60.11(a), a t 10-543, -544 n. 77.2 (1982). 
REVERSED and REMANDED.

1. 2  A. L a r s o n ,  T h e  L a w  o f  W o r k m e n ’s  C o m p e n ­
s a t i o n  §  60.11(d), a t  10-564 (1983).

2 . I  t h i n k  t h e  c o n c l u s i o n  i n e s c a p a b l e  t h a t  Dupree
i s  b e i n g  o v e r r u l e d  b y  t h e  c o u r t ,  d e s p i t e  i t s  p r o ­
t e s t a t i o n  t o  th e  c o n t r a r y .

COMPTON, Justice, dissenting.

As noted by the court, it is the "ru le that 
ambiguous workers’ compensation statutes 
should be construed in favor o f the employ­
ee.”  S ta t e  v. D u p ree , 664 P.2d 562, 566 
(Alaska 1983). I do not disagree w ith this 
rule o f construction. Despite the court’s 
assertion tha t the ru le is not being em­
ployed in this case, 681 P.2d at 907 (Alas­
ka 1984), I believe tha t the contrary is true. 
Since I also believe the statutory language 
to be unambiguous on the point in issue, I 
dissent.

The court quotes Professor Larson’s ad­
monition tha t we not suppose that “ com­
pensation theory” is satisfied by use o f a 
mechanical representation o f a claimant’s 
own earnings in some arb itra ry past period 
as a wage basis.1 I t is this same quote 
tha t provides the launching pad fo r the 
dissent in D u p re e .2 I suggest that while 
this admonition is o f interest to courts, it 
would be better addressed to legislatures 
which mandate the use o f mechanical fo r­
mulae in determining wage basis. In this 
case we are not applying compensation the­
ory; we are applying an existing statute to 
particu lar facts.

The Alaska legislature has made a con­
scious decision to use the past to determine 
present and fu tu re benefits. The average 
weekly wage to be used in computing tem­
porary total disability benefits is not the 
claimant's actual weekly wage at the time 
o f in jury. Rather, i t is an artific ia l figure 
arrived at by the use of a mechanical fo r­
mula applied to figures derived from refer­
ence to an arb itra ry past period,3 a proce­
dure apparently only conditionally accepta­
ble to Professor Larson.

The court seeks refuge from the per­
ceived ravages of applying a mechanical 
formula in exceptions contained in AS 23.-

3. A S  23.30.220(4) d o e s  p r o v i d e  t h a t  f u t u r e  n o r ­
m a l  w a g e  i n c r e a s e s  f o r  m i n o r s ,  a p p r e n t i c e s ,  o r  
t r a i n e e s  s h o u l d  b e  t a k e n  i n t o  a c c o u n t  i n  c o m ­
p u t i n g  t h e  a v e r a g e  w e e k l y  w a g e .  I t  m a k e s  n o  
s u c h  e x c e p t i o n  f o r  m i l i t a r y  p e r s o n n e l  e n t e r i n g  
t h e  p r i v a t e  s e c t o r .
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30.220{3).4 I t  invents the follow ing dichoto- 681 P.2d at 907 (Alaska 1984). I say "in ­
vent”  because I can find nothing in the 
statute remotely suggesting the slight vari­
ance/substantial disparity test now to be 
applied in determining whether subsection 
(3) is to be utilized. Furthermore, there 
would have been no reason fo r the Alaska 
legislature to adopt a formula based on an 
arb itra ry past period i f it intended that 
reference to such period be utilized when 
the resulting artific ia l figure varies only 
s l ig h t ly from actual wages a t the time of 
injury.
The court strays, it seems to me, when it 

fails to keep separate the distinction be­
tween total and partial disability benefits.5 
Indeed, the court’s confusion is readily ap­
parent from its reference to Johnson’s 
"wage-earning capacity,"6 a term o f a rt

wages a n d  h i s  wage-earning capacity a f t e r  t h e  
i n j u r y  in  t h e  s a m e  e m p l o y m e n t  o r  o t h e rw i s e ,  
p a y a b l e  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  p a r t i a l  
d i s a b i l i t y ,  b u t  s u b j e c t  t o  r e c o n s i d e r a t i o n  o f  
t h e  d e g r e e  o f  t h e  im p a i r m e n t  b y  t h e  b o a r d  o n  
i t s  o w n  m o t i o n  o r  u p o n  a p p l i c a t i o n  o f  a  p a r t y  
i n  i n t e r e s t ;  w h e n e v e r  t h e  b o a r d  d e t e r m i n e s  
t h a t  i t  i s  in  t h e  i n t e r e s t  o f  j u s t i c e ,  t h e  l i a b i l i t y  
o f  t h e  e m p l o y e r  f o r  c o m p e n s a t i o n ,  o r  a n y  
p a r t  o f  i t a s  d e t e r m i n e d  b y  t h e  b o a r d ,  m a y  b e  
d i s c h a r g e d  b y  th e  p a y m e n t  o f  a  l u m p  s u m ;  
( E m p h a s i s  a d d e d ) .
A S  23.30.200. T E M P O R A R Y  P A R T IA L  D IS ­
A B IL IT Y ’. I n  c a s e  o f  t e m p o r a r y  p a r t i a l  d i s ­
a b i l i t y  r e s u l t i n g  in  d e c r e a s e  o f  e a r n i n g  c a p a c i ­
t y  t h e  c o m p e n s a t i o n  s h a l l  b e  662/ j p e r  c e n t  o f  
t h e  d i f f e r e n c e  b e tw e e n  t h e  i n j u r e d  e m p l o y e e ’s  
average weekly wages b e f o r e  t h e  i n j u r y  a n d  
h i s  wege earning capacity a f t e r  t h e  i n j u r y  in  
t h e  s a m e  o r  a n o t h e r  e m p lo y m e n t ,  to  b e  p a i d  
d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s a b i l i t y ,  b u t  
l o t  t o  b e  p a i d  f o r  m o r e  t h a n  f iv e  y e a r s .  ( E m ­
p h a s i s  a d d e d ) .

my:
I f  there is only a s l ig h t  v a r ia n c e be­

tween wages a t the time o f in ju ry and 
the average weekiy wage arrived a t un­
der the formula o f subsection (2) it would 
not be un fa ir to utilize the formula pre­
scribed by subsection (2). In the present 
case, however, the apparent d is p a r i t y  
between Johnson’s m ilita ry salary and 
what he actually earned a t the time of 
his disability is  so  s u b s ta n t ia l tha t appli­
cation o f the subsection (2) formula clear­
ly does not fa irly reflect his wage-earn­
ing capacity. The Board should, there­
fore, have calculated Johnson’s average 
weekly wage under subsection (3). (Em­
phasis added).

4. A S  23.30.220(3) p r o v id e s :
[ I ] f  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  w a g e  a t  th e  
t i m e  o f  i n j u r y  c a n n o t  b e  f a i r l y  c a l c u l a t e d  u n ­
d e r  (2) o f  t h i s  s e c t i o n ,  o r  c a n n o t  o t h e r w i s e  b e  
a s c e r t a i n e d  w i t h o u t  u n d u e  h a r d s h i p  t o  t h e  
e m p lo y e e ,  t h e  w a g e  . . .  s h a l l  b e  t h e  u s u a l  
w a g e  f o r  s i m i l a r  s e r v i c e ____

5. T h e  p e r t i n e n t  s t a t u t e s  p r o v id e :
A S  23.30.180. P E R M A N E N T  T O T A L  D IS ­
A B IL IT Y . I n  c a s e  o f  t o t a l  d i s a b i l i t y  a d j u d g e d  
t o  b e  p e r m a n e n t  66J/ i  p e r  c e n t  o f  t h e  i n j u r e d  
e m p lo y e e ’s  average weekly wages s h a l l  b e  p a i d  
t o  t h e  e m p lo y e e  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  
t o t a l  d i s a b i l i t y .  L o s s  o f  b o t h  h a n d s ,  o r  b o th  
a r m s ,  o r  b o t h  f e e t,  o r  b o t h  le g s ,  o r  b o t h  e y e s ,  
o r  o f  a n y  t w o  o f  t h e m ,  in  t h e  a b s e n c e  o f  
c o n c l u s i v e  p r o o f  t o  t h e  c o n t r a r y ,  c o n s t i t u t e s  
p e r m a n e n t  t o t a l  d i s a b i l i t y .  I n  a l l  o t h e r  c a s e s  
p e r m a n e n t  t o t a l  d i s a b i l i t y  i s  d e t e r m i n e d  in  
a c c o r d a n c e  w i t h  t h e  f a c t s .  ( E m p h a s i s  a d d e d ) .  
A S  23.30.185. C O M P E N S A T IO N  F O R  T E M ­
P O R A R Y  T O T A L  D IS A B IL IT Y . I n  c a s e  o f  d i s ­
a b i l i t y  t o t a l  i n  c h a r a c t e r  b u t  t e m p o r a r y  in  
q u a l i t y ,  66 ’/3 p e r  c e n t  o f  t h e  i n j u r e d  e m p l o y ­
e e 's  average weekly wages s h a l l  b e  p a i d  t o  t h e  
e m p lo y e e  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  d i s ­
a b i l i t y .  ( E m p h a s i s  a d d e d ) .
A S  23.30.190. C O M P E N S A T IO N  F O R  P E R ­
M A N E N T  P A R T IA L  D IS A B IL IT Y ,  (a) I n  c a s e  
o f  d i s a b i l i t y  p a r t i a l  i n  c h a r a c t e r  b u t  p e r m a ­
n e n t  in  q u a l i t y  t h e  c o m p e n s a t i o n  i s  662/> p e r  
c e n t  o f  th e  i n j u r e d  e m p lo y e e ' s  verage weekly 
wages in  a d d i t i o n  t o  c o m p e n s a t i o n  f o r  t e m p o ­
r a r y  t o t a l  d i s a b i l i t y  o r  t e m p o r a r y  p a r t i a l  d i s ­
a b i l i t y  p a i d  i n  a c c o r d a n c e  w i t h  A S  23.30.185 
o r  23.30.200, r e s p e c t i v e l y ,  a n d  s h a l l  b e  p a i d  t o  
t h e  e m p lo y e e  a s  f o l lo w s :

(20) in  a l l  o t h e r  c a s e s  i n  t h i s  c l a s s  o f  d i s ­
a b i l i t y  t h e  c o m p e n s a t i o n  is  66VY p e r c e n t  o f  
t h e  d i f f e r e n c e  b e tw e e n  h i s  average weekly

6 . T h e  p e r t i n e n t  s t a t u t e  p r o v id e s :
A S 23.30.210. D E T E R M IN A T IO N  O F  W A G E -  
E A R N IN G  C A PA C ITY ’. I n  a  c a s e  o f  p a r t i a l  
d i s a b i l i t y  u n d e r  A S  23.30.190(20) o r  23.30.200 
t h e  w a g e - e a r n i n g  c a p a c i t y  o f  a n  i n j u r e d  e m ­
p l o y e e  i s  d e t e r m i n e d  b y  h i s  a c t u a l  e a r n i n g s  i f  
t h e  a c t u a l  e a r n i n g s  f a i r l y  a n d  r e a s o n a b l y  r e ­
p r e s e n t  h i s  w a g e - e a r n in g  c a p a c i t y .  I f  t h e  e m ­
p lo y e e  h a s  n o  a c t u a l  e a r n i n g s  o r  h i s  a c t u a l  
e a r n i n g s  d o  n o t  f a i r l y  a n d  r e a s o n a b l y  r e p r e ­
s e n t  h i s  w a g e - e a rn in g  c a p a c i t y ,  t h e  b o a r d  
m a y ,  ir .  t h e  i n t e r e s t  o f  j u s t i c e ,  f i x  t h e  w ag e-  
e a r n i n g  c a p a c i t y  w h i c h  i s  r e a s o n a b l e ,  h a v i n g  
d u e  r e g a r d  to  t h e  n a t u r e  o f  h i s  in j u r y ,  t h e  
d e g r e e  o f  p h y s i c a l  im p a i r m e n t ,  h i s  u s u a l  em -  

■ p lo y m c n t ,  a n d  a n y  o t h e r  f a c t o r s  o r  c i r c u m ­
s t a n c e s  i n  t h e  c a s e  w h i c h  m a y  a f f e c t  h i s  ca-
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that is not synonymous with average week­
ly wage-,. Wage earning capacity is irre le­
vant to determination o f average weekly 
wages and temporary total disability bene­
fits .7 Simply, the court is using average 
weekly wages and wage earning capacity 
interchangeably, even though they are sep­
arately defined.

Application o f a mechanical formula has 
more than administrative convenience to 
recommend i t  The point in time when the 
claimant is most likely to need an expedi­
tious determination o f benefits is during 
the period o f temporary' total disability. 
Presumably the claimant is then w ithout 
income. The court now injects a slight 
variance/substantial disparity test into the 
equation, along w ith notions o f fairness in 
general. I submit this w ill cause delay and

p a c i t y  t o  e a r n  w a g e s  in  h i s  d i s a b l e d  c o n d i t i o n ,  
i n c l u d i n g  t h e  e f f e c t  o f  d i s a b i l i t y  a s  i t  m a y  
n a t u r a l l y  e x t e n d  i n t o  t h e  f u t u r e .

7 . I n d e e d ,  P r o f e s s o r  L a r s o n  e v e n  a c k n o w l e d g e s  
t h a t  i t  m a y  b e  p r o p e r  t o  t r e a t  t e m p o r a r y  d is a b i l-

in fact be counterproductive o f expeditious 
determination o f temporary total disability 
benefits.

I f the exceptions had stated, as they easi­
ly could have, tha t the average weekly 
wage could be disregarded i f it was not 
fa ir ly and reasonably representative o f ac­
tua l wages, I would agree w ith the court. 
However, they did not. Johnson’s wage 
can be “ fa irly calculated.”  He has shown 
no “ undue hardship.”  I would affirm .

i t y  b e n e f i t s  a s  a n  e x c e p t i o n  t o  a  r u l e  r e g a r d i n g  
p r o j e c t i o n  o f  f u t u r e  e a r n i n g s  lo s s  f o r  p e r m a n e n t  
d i s a b i l i t y  e x t e n d i n g  i n t o  t h e  i n d e f i n i t e  f u t u r e .  2 
A . L a r s o n ,  T h e  L a w  o f  W o r k m e n ’s  C o m p e n s a ­
t i o n  §  60.22(b) (1983).
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legal foundation on which to hold the agen­
cy’s actions an abuse o f discretion.

I would adopt a rule tha t enforces the 
intent o f the party. Correction o f a bid 
error which results in an unintended bid 
should not result in an enforceable contract 
under traditional notions o f o ffe r and ac­
ceptance. This court has affirm a tive ly ap­
proved this concept in the contract context. 
When a correction displaces an apparent 
low b idder^who has submitted an error 
free bid— the in teg rity o f the bidding pro­
cess is undermined. Furthermore, the er­
rant bidder, having had an opportunity to 
review all bids, can determine a fte r an item 
by item comparison whether its corrected 
bid w ill leave a suffic ient margin o f p ro fit 
to make it worthwhile to accept, or whether 
to reject and take its chances in court, 
should the agency decide to seek bid bond 
forfe iture . Thus the errant bidder is given 
a competitive advantage by a process 
which now encourages bid manipulation.

I find litt le to recommend the "prevailing 
view,”  which appears to be the resu lt of 
judicial accident ra ther than reason. I 
th ink the case at bar points ou t the absurdi­
ty o f its application.

disability were suffered during the period 
in which claimant probably would have 
been serving as an acting d istric t court 
judge, fact tha t job as acting dis tric t court 
judge m ight have lasted fo r only one year 
was not justification fo r discounting tempo­
ra ry disability payments to be received dur­
ing such period, and therefore benefits 
should have been calculated under subsec­
tion calling fo r selection o f the usual wage 
fo r sim ilar service mandated by paid em­
ployees under sim ilar circumstances, as de­
termined by the Workers’ Compensation 
Board, and (2) the Board erred in conclud­
ing, in making fairness determination, tha t 
it should ignore claimant’s travel and re­
sulting unemployment in firs t quarter of 
1979 on grounds tha t his unemployment 
was voluntary, the real question being not 
voluntariness o f unemployment but wheth­
er unemployment was like ly to be repeated 
during the relevant future, and in view o f 
facts tha t claimant’s extended vacation was 
taken not long afte r he graduated from law 
school and tha t there was no evidence that 
he intended to repeat such experience in 
the foreseeable future, there was erro r in 
ignoring travel and unemployment.

Reversed and remanded.

HY NUMBER SYSTEM

Richard F. DEUSER, Appellant, 

v.

STATE o f Alaska, Appellee. 

No. S-243.

Supreme Court o f Alaska. 

March 22, 1985.

In a workers' compensation case, 
claimant appealed from a decision o f the 
Superior Court, State o f Alaska, Th’rd Judi­
cial D istrict, Anchorage, Mark C. Rowland, 
J. The Supreme Court, Matthews, «\, held 
that: (1) where 25 weeks o f temporary

1. Workers’ Compensation e=>822 
Where 25 weeks o f temporary disabili­

ty were suffered during the period in which 
claimant probably would have been serving 
as an acting distric t court judge, fac t that 
job as acting distric t court judge m ight 
have lasted fo r only one year was not ju s ti­
fication fo r discounting temporary disabili­
ty payments to be received during such 
period, and therefore benefits should have 
been calculated under subsection calling 
fo r selection o f the usual wage fo r sim ilar 
service mandated by paid employees under 
sim ilar circumstances, as determined by 
board. AS 23.30.220(2, 3).

2. Workers’ Compensation «=820
The Workers' Compensation Board 

erred in concluding, in making fairness de­
termination, tha t it should ignore claim­
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ant’s travel and resulting unemployment in 
firs t quarter o f 1979 on grounds tha t his 
unemployment was voluntary, the real 
question being not voluntariness o f unem­
ployment bu t whether unemployment was 
like ly to be repeated during the relevant 
fu tu re , and in view o f facts tha t claimant’s 
extended vacation was taken not long afte r 
he graduated from law school, and that 
there was no evidence tha t he intended to 
repeat such experience in the foreseeable 
fu tu re , there was erro r in ignoring travel 
and unemployment. AS 23.30.185, 23.30.- 
220, 23.30.220(2, 3).

Judith J. Bazeley and Richard F. Deuser, 
Anchorage, fo r appellant.

Elizabeth Page Kennedy, Asst. A tty . 
Gen., Anchorage, Norman C. Gorsuch, 
A tty . Gen., Juneau, fo r appellee.

Before RABINOW ITZ, C.J., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ.

OPINION

MATTHEWS, Justice.

Under former AS 23.30.185, an injured 
worker was entitled to temporary tota l dis­
ab ility payments which were two thirds o f 
his weekly wage.1 AS 23.30.220 prescribed 
how average weekly wage was determined. 
I t provided:
Except as otherwise provided in this 
chapter, the average weekly wage o f the 
injured employee at the time o f the inju­
ry is the basis fo r computing comr ensa- 
tion, and is determined as follows:

(2) the average weekly wage is that 
most favorable to the employee calculat­
ed by dividing 52 into the tota l wages 
earned, including self-employment, in 
any one o f the three calendar years im­
mediately preceding the injury;

1. T h i s  s e c t i o n  a n d  A S  23.30 .220 w e r e  s u b s t a n ­
t i a l l y  c h a n g e d  in  1983. § §  6, 12 c h  70 S L A

(3)______ i f the board determines tha t the 
wage at the time o f the in ju ry cannot be 
fa ir ly calculated under (fi) o f this section, 
or cannot otherwise be ascertained w ith ­
out undue hardship to the employee, the 
wage fo r calculating compensation shall 
be the usual wage fo r sim ilar service 
rendered by paid employees under simi­
la r circumstances, as determined by the 
board___

The question presented here is whether the 
board erred in calculating Richard Deuser’s 
average weekly wage under subsection (2), 
rather than subsection (3) o f this statute.
On March 23, 1981, Deuser was injured 

when a snow machine on which he was 
rid ing collided with another snow machine. 
Deuser was employed at the time in the 
Bethel Service Area as an acting d istric t 
court judge w ith circu it rid ing responsibil­
ities. He was traveling on circu it between 
villages when the accident occurred.

As a result o f the accident, Deuser was 
seriously injured and was unable to contin­
ue to work. A fte r twenty-five weeks of 
total disability he began working as an 
attorney in Anchorage.

Under AS 23.30.220, the f ir s t step in the 
calculation o f average weekly wage is to 
look a t the tota l wages earned in any one 
of the three calendar years preceding the 
injury. In 1978, Deuser, who graduated 
from law school in 1976, was employed 
until July 1 by an Anchorage law firm , 
earning $2,000 per month. A t that time, he 
terminated his employment in order to trav­
el in Europe. His average weekly wage 
fo r 1978, using the formula required by 
§ 220(2)(dividing tota l wages by fifty -tw o) 
was approximately $283.

In 1979, Deuser returned from Europe in 
the middle o f February and in late March 
began doing research fo r other attorneys. 
Deuser earned approximately $15,600 do­
ing contract research. In September, he 
began to work as an associate fo r an atto r­
ney in Bethel. His salary as an associate 
of the Bethel attorney was $2,500 per

1983. T h e s e  c h a n g e s  d o  n o t  a p p l y  to  t h i s  c a s e .
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month. His total earnings fo r 1979 were 
$24,357, yielding an average weekly wage 
o f $468.

During 1980, Deuser continued to serve 
as an associate o f the Bethel attorney until 
Ju ly 1, 1980, at the monthly salary at which 
he was hired. Disappointed because his 
employer was not interested in form ing a 
partnership, Deuser opened his own law 
practice in Bethel. In November, however, 
he accepted an o ffe r o f employment as a 
c ircu it rid ing acting distric t court judge to 
s ta rt February 2, 1981, and immediately 
began to wind down his practice. As a sole 
practitioner, Dueser earned about $3,000 
a fte r expenses, which when added to his 
income as an associate, yielded a total in­
come fo r the year 1980 o f $18,535.47. His 
average weekly wage fo r 1980 was there­
fo re $356.

Deuser’s weekly wage as an acting dis­
tr ic t court judge was approximately $970. 
The term of his appointment was six 
months. Deuser presented evidence tha t 
he would have been offered the position fo r 
an extended six month term bu t was un­
able to accept the o ffe r because o f his 
in ju ry . He accepted employment w ith an 
Anchorage law firm  on September 15, 1981, 
a t a salary of $769 per week.

The Board selected Deuser’s 1979 earn­
ings to establish his average weekly wage. 
The Board found tha t the subsection (2) 
calculation did not result in substantial un­
fairness. I t reasoned tha t the fact tha t 
Deuser did not work during the f irs t quar­
te r o f 1979 was a voluntary decision on his 
pa rt tha t did not render the subsection (2) 
calculation o f average weekly wage unfair. 
Acknowledging tha t Deuser had presented 
evidence tending to show tha t he would 
have completed two six month terms as an 
acting d is tric t court judge except fo r his 
injuries, the Board focused on the fact tha t 
i t would be speculative to assume tha t he 
would have been appointed to a permanent 
position as d is tric t judge.

[1 ] "The objective o f AS 23.30.220 is to 
formulate a fa ir approximation o f a claim­
ant's probable fu tu re earning capacity dur­
ing the period in which compensation bene­

fits are to be paid.’’ J o h n s o n  v. R C A -  
O M S, Inc ., 681 P.2d 905, 907 (Alaska 1984). 
Deuser’s twenty-five weeks of temporary 
disability v/ere suffered during the period 
in which he probably would have been serv­
ing as an acting d istric t court judge. The 
disparity between Deuser’s probable futu re 
earnings during the period of disability, 
$970 per week, and the average weekly 
wage yielded by application of the subsec­
tion (2) formula, $468 per week, is substan­
tial.

In J o h n so n , we concluded that a discrep­
ancy between average weekly wages com­
puted under subsection (2) c f $387 and 
probable fu tu re weekly wages o f $1,000 
was “ so substantial that application o f the 
subsection (2) formula clearly does not fa ir­
ly reflect [the claimant’s] wage-earning ca­
pacity. The Board should, therefore, have 
calculated [the claimant’s] average weekly 
wage under subsection (3).’’ Id. at 907. 
We reach the same conclusion in th is case.

The fact tha t Deuser's job as an acting 
d is tric t court judge may have lasted fo r 
only one year cannot be regarded as a 
justifica tion fo r discounting the temporary 
disability payments to be received during 
this period.

An estimate o f earning capacity is a 
prediction o f what an employee’s earn­
ings would have been had he no t been 
injured. Earning capacity, fo r the pur­
poses o f a temporary award, however, 
may d iffe r from earning capacity fo r the 
purposes o f a permanent award. In the 
former case the prediction of earnings 
need only be made for the duration of 
the temporary disability. In the latter 
the prediction is more complex because 
the compensation is fo r loss o f earning 
power over a long span o f time. Thus an 
applicant’s earning capacity cpuld be 
maximum for a temporary award and 
minimum fo r a permanent award or the 
reverse. Evidence suffic ient to sustain a 
maximum temporary award m igh t not 
sustain a maximum permanent award. 
In making an award fo r temporary dis­
ability, the Commission w ill ordinarily be 
concerned with whether' an applicant
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i i

I

would have continued working a t a given 
wage fo r the duration o f the disability. 
In making a permanent award, long-term 
earning history is a reliable guide in pre­
dicting earning capacity, although in a 
variety o f fact situations earning history 
alone may be misleading.

A r g o n a u t  I n s u r a n c e  Co. v. I n d u s t r ia l  A c ­
c id e n t  C o m m is s io n , 57 Cal.2d 589, 21 Cal. 
Rptr. 545, 548, 371 P.2d 281, 284 (1962). I f  
permanent disability payments extending 
into the indefinite future were in question, 
the fairness question posed by subsection
(3) m ight have a diffe rent answer.

[2 ] Further, when the Board made the 
fairness determination, it erred in conclud­
ing that i t should ignore Deuser’s travel 
and resulting unemployment in the f irs t 
quarter o f 1979 on the grounds tha t his 
unemployment was voluntary. The real 
question is not the voluntariness o f the 
unemployment, but whether the unemploy­
ment is like ly to be repeated during the 
relevant fu tu re .2 Deuser’s extended vaca­
tion was taken not long a fte r he graduated 
from law school. There is no evidence tha t 
Deuser intended to repeat this experience 
in the foreseeable future.

REVERSED and REMANDED.

lufHUHBIRSYSUĤ

Artem ie K A LM AK JFF , Appellant, 

v.

STATE o f Alaska, COMMERCIAL 
FISHER IES ENTRY 

COMMISSION, Appellee.

No. 7767.

Supreme Court o f Alaska.

March 29, 1985.

Rehearing Denied April 26,1985.

Applicant sought lim ited entry perm it 
fo r salmon fishery. The Commercial Fish-

2. 2 A . L a r s o n ,  W o r k m e n ’s  C o m p e n s a t i o n  L a w  
§  60.21(c), a t  10-592 (1983) ( I f  c l a i m a n t ’s  p a r t-  
t i m e  r e l a t i o n  t o  t h e  l a b o r  m a r k e t  i s  " c l e a r ,  and 
above all if there is no reason to suppose it will

eries Entry Commission denied the applica­
tion, and he sought judicial review. The 
Superior Court, Third Judicial D istric t, An­
chorage, Ka rl S. Johnstone, J., affirmed, 
but the Supreme Court affirmed in part, 
reversed in part, and remanded fo r a new 
administrative hearing, 693 P.2d 844. The 
Commission, in accordance w ith a regula­
tion, declined to issue an interim-use perm it 
pending decision o f the Supreme Court, 
The Supreme Court, Rabinowitz, J., held 
that: (1) in statute specifying terms and 
conditions o f interim-use permits and pro­
viding tha t such a perm it shall expire upon 
final determination o f the holder's elig ib ili­
ty fo r entry permit, phrase “ final determi­
nation”  refers to determination by the final 
authority, which is the Supreme Court, and
(2) fina l sentence o f regulation, “ an appli­
cant unsuccessful in superior court w ill not 
be issued an interim-use perm it on fu rthe r 
appeal" is inconsistent with governing stat­
utes and is invalid.

Order in accordance w ith opinion.

1. F ish ®=10(1)
In statute specifying terms and condi­

tions o f interim-use permits fo r fishery and 
providing tha t interim-use perm it shall ex­
pire upon fina l determination of the hold­
er's e lig ib ility fo r en try permit, phrase “ f i ­
nal determination” refers to determination 
by the final authority, which is the Su­
preme Court. AS 16.43.220(a), 16.43.250(b), 
16.43.270(a).

2. F ish «=10(1)
A central policy underlying the Lim ited 

En try Act is to ensure tha t those applicants 
who would su ffe r significant hardship i f 
excluded from the fishery be not excluded. 
AS 16.43.210, 16.43.220(a).

3. F ish «=11
The Commercial Fisheries Entry Com­

mission does not have authority to issue

change in the future period into which disability 
extends, t h e n  i t  i s  u n r e a l i s t i c  t o  t u r n  a  p a r t- t im e  
a b l e - b o d i e d  w o r k e r  i n t o  a  fu ll- tim e-  d i s a b l e d  
w o r k e r ”) ( e m p h a s i s  i n  o r i g i n a l ) .
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801(d)(2)(C).1 The fact tha t the reasons fo r 
firing Kn igh t merely concerned , her em­
ployment duties was sufficient. S e e  R u th ­
e r fo rd  v. S ta te , 605 P.2d 16, 24-25 (Alaska 
1979) (investigators did not need specific 
authority to speak fo r the state on issue o f 
driver's negligence).

[11] We disagree w ith the tria l court 
that Kn ight must show the basis fo r 
Wheeler’s statement. In R u th e r fo r d , we 
adopted the majority view that “ an admis­
sion is not inadmissible becar.se i t is not 
based on firsthand knowledge or is made in 
the form o f an otherwise inadmissible opin­
ion.” Id. at 24-25. Hence, a showing o f 
how Wheeler obtained her information is 
not required because the evidence is admis­
sible regardless o f its basis, e.g., even i f it 
is only her opinion. The fact tha t Wheeler 
was an employee making a statement 
about a matter within the scope o f h e r  o w n  
responsibilities provides the statement with 
enough credib ility to go to the ju ry . This 
is the policy behind the majority view. See, 
id . at 25 n. 24. Adm itting Wheeler’s testi­
mony does not, o f course, establish its 
truthfulness. AGA is always free to argue 
to the ju ry tha t the statement is false.

[12] W ith respect to Alyeska, the state­
ment is not admissible. According to 
801(d)(2)(D), the statement must have 
made by the agent o f the party 
whom it is introduced. Wheeler was 
personnel manager fo r AGA, not Alyeska: 
Because nothing else in the record or in the 
briefs establishes that Wheeler was acting 
as Aiyeska’s agent or servant, no basis 
exists fo r applying 801(d)(2)(D).

IV . A tto r n e y 's  F ees

Alaska Civil Rule 54(d) states tha t "costs 
shall be allowed as o f course to the prevail­
ing party unless the court otherwise di­
rects.”  We have held tha t this means' a 
prevailing party may recover attorney’s 
fees. D e W it t  v. L ib e r ty  L e a s in g  Co. o f  
A la sk a , 499 P.2d 599, 601 (Alaska 1972).

1. T h i s  r u l e  p r o v i d e s  t h a t  a  s t a t e m e n t  i s  n o t  h e a r ­
s a y  i f  * '[ t ]h e  s t a t e m e n t  i s  o f f e r e d  a g a i n s t  a  p a r t y
a n d  is  . . .  (C) a  s t a t e m e n t  b y  a  p e r s o n  a u th o -

Because we hold tha t Kn igh t’s claim 
against AGA should not have been dis­
missed, AGA is no longer a "prevailing 
party.”  Hence, it is not entitled to atto r­
ney’s fees.

[13-16] Alyeska is a prevailing party 
and is therefore entitled to attorney’s fees. 
Kn igh t argues tha t Alyeska should have 
itemized its fees instead o f merely submit­
ting an a ffidav it which listed only the 
hours worked and the total fees requested. 
We disagree. We have repeatedly stated 
tha t we w ill not interfere w ith a tria l 
judge’s fee award unless i t is "a clear 
abuse o f discretion.”  See, e.g., N o r th  S t a r  
v. F a ir b a n k s  N o r th  S t a r  B o ro u g h , 621 
P.2d 1329, 1335 (Alaska 1981). This rule 
al~o extends to a tria l judge’s decision to 
request, or not to request, an itemization. 
The amount awarded, $15,000, is reason­
able in ligh t o f the evident time and e ffo rt 
expended by counsel, including participat­
ing in two (because o f a m istrial) truncated 
tria ls and considerable pre-trial discovery 
and motion practice. Hence, the tria l court 
did not abuse its discretion by fa iling to 
request an itemization.

The judgment is AFFIRMED as to 
Alyeska and REVERSED as to AGA.

f  mm im  svshm^

Gerald R. BRUNKE, Appellant,

v.

RO >ERS & BABLER and Alaska 
Pacific Assurance/INA , Appellees.

No. S-680.

Supreme Court o f Alaska.

Feb. 21, 1986.

Carpenter sought to recover benefits 
in connection w ith work-related accident

r i z e d  b y  h im  t o  m a k e  a  s t a t e m e n t  c o n c e r n i n g  
, t h e  s u b j e c t . "
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The Workers’ Compensation Board award­
ed temporary disability-benefits, but denied 
permanent partial disability benefits for 
back injury, and the Superior Court, Third 
Judicial D istric t, Anchorage, Karen Hunt, 
J., affirmed. Carpenter appealed. The Su­
preme Court, Burke, J., held that: (1) car­
penter, who ustained back in jury three 
months afte r he came to work fo r employ­
er, was entitled to have wage loss calculat­
ed, fo r purpose of determining te: .porary 
tota l award, based on usual wage fo r car­
penters in area, and (2) carpenter bore bur­
den o f proving lost earning capacity, for 
purpose o f claim for permanent partial ben­
efits.

A ffirm ed in part, reversed in part and 
remanded.

Compton, J., concurred and filed opin­
ion.

1. Workers ’ Compensation ©=1939.1
Supreme Court’s review o f decision of 

Workers’ Compensation Board was not lim­
ited to substantial evidence test, where ap­
peal involved proper construction o f work­
ers’ compensation statute [AS 23.30.220].

2. Workers ’ Compensation ©=818
Employee who sustained back in jury in 

work-related accident three months afte r 
job change, and whose salary dramatically 
increased as resu lt of change, was entitled 
to have wage loss calculated, fo r purpose 
o f temporary total award, under statute 
providing tha t where reliance on employ­
ee’s prio r annual wages would result in 
undue hardship, wage loss could be calcu­
lated based on "usual wage fo r sim ilar 
services”  [AS 23.30.220(3)].

1. T h e  B o a r d ' s  d e c i s i o n  w a s  a f f i r m e d  b y  i h c  s u ­
p e r i o r  c o u r t .  T h i s  a p p e a l  a r i s e s  f r o m  t h e  s u p e ­
r i o r  c o u r t  d e c i s i o n  i s s u e d  S e p t e m b e r  4, 1984.

2 . A S  23.30 w a s  s u b s t a n t i a l l y  a m e n d e d  i n  1983. 
S e e  c h .  70, 1983 S L A . T h e  s e c t i o n s  c i t e d  b e l o w  
a r e  a l l  pre-1983  v e r s i o n s ;  t h e y  a p p l y  t o  t h i s  
c l a i m  a s  i t  a r o s e  p r i o r  t o  t h e  a m e n d m e n t s .  A S  
23 .30 .220  p r o v i d e d  i n  p a r t :

E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  
t h e  a v e r a g e  w e e k l y  w a g e  o f  t h e  i n j u r e d  e m ­
p l o y e e  a t  t h e  t i m e  o f  t h e  i n j u r y  i s  t h e  b a s i s  f o r

3. Workers ’ Compensation ©=818
In calculating “ usual wage.for similar 

services,” fo r purpose o f determining tem­
porary total disability benefits to which 
injured carpenter was entitled pursuant to 
AS 23.30.220, Workers’ Compensation 
Board could consider amount earned by 
other carpenters working on same site dur­
ing period carpenter was disabled, rather 
than relying on 00-hour work week which 
carpenter worked prior to injury.

4. Workers’ Compensation ©=1377
In su it fo r permanent partia l disability 

benefits, injured employee bore burden of 
proving extent o f lost earning capacity, by 
introducing evidence o f postinjury earn­
ings. AS 23.30.210.

Charles W. Coe, Smith, Coe & Patterson, 
Anchorage, fo r appellant.

James R. Slaybaugh, Pletcher & Slay- 
baugh, Anchorage, fo r appellees.

Before RABINOW ITZ, C.J., and 
BURKE, MATTHEWS, COMPTON, and 
MOORE, JJ.

OPINION

BURKE, Justice.

In this appeal o f an Alaska Workers’ 
Compensation Board ("Board") decision 
and order,1 appellant Gerald Brunke con­
tests both the Board’s method o f computa­
tion fo r a temporary total disability and its 
denial o f permanent partia l disability bene­
fits fo r an unscheduled in jury . AS 23.30.- 
220; AS 23.30.185; AS 2o.30.190(a)(20); AS
23.30.210.2 Our recent decisions interpret-

c o m p u l i n g  c o m p e n s a t i o n ,  a n d  i s  d e t e r m i n e d  
a s  f o l lo w s :

(2) t h e  a v e r a g e  w e e k l y  w a g e  i s  t h a t  m o s t  f a ­
v o r a b l e  t o  t h e  e m p lo y e e  c a l c u l a t e d  b y  d i v i d ­
in g  52 i n t o  t h e  t o t a l  w a g e s  e a r n e d ,  i n c l u d i n g  
s e l f - e m p lo y m e n t ,  i n  a n y  o n e  o f  t h e  t h r e e  c a l ­
e n d a r  y e a r s  im m e d i a t e l y  p r e c e d i n g  t h e  i n j u r y ;
(3) i f  t h e  b o a r d  d e t e r m i n e s  t h a t  t h e  w a g e  a t  
t h e  t im e  o f  t h e  i n j u r y  c a n n o t  b e  f a i r l y  c a l c u ­
l a t e d  u n d e r  (2) o f  t h i s  s e c t i o n ,  o r  c a n n o t  o t h ­
e rw i s e  b e  a s c e r t a i n e d  w i t h o u t  u n d u e  h a r d s h i p



ing AS 23.30.220 compel a remand to the 
Board for computation o f Brunke’s average 
weekly wage under AS 23.30.220(3).

BRUNKE v. ROGERS & BABLER Alaska 797
Cite u  714 P-2d 79s (Aluka 1986)

I STATEMENT OF FACTS AND PRO­
CEEDINGS BELOW 

On October 29, 1982, appellant Brunke, a 
carpenter working fo r Rogers and Babler 
("MAPCO” ), lost his balance and fe ll ap­
proximately fifteen feet from the roo f o f a 
school under construction in Eagle River. 
Brunke sustained injuries to his back and 
shoulder as a result o f the fall. Brunke 
was ultimately released fo r work on March 
7, 1983.
Since his release fo r work in March 1983, 

Brunke has only held a few construction 
jobs. A t the time o f the Board hearing he 
was not working a t all as there had been 
no calls from the union hall. The jobs he 
has worked have lasted approximately a 
month a t a time, w ith a week or so o ff 
between jobs, He testified tha t when 
working, he experienced back pain whenev­
er lift in g or bending, but apparently had 
not lost any work due to the in jury. He 
returned to work fo r MAPCO on ligh t duty 
afte r his r. 'lease, bu t only worked one week 
when he was laid o ff because o f economic 
cutbacks.

t o  t h e  e m p lo y e e ,  t h e  w a g e  f o r  c a l c u l a t i n g  
c o m p e n s a t i o n  s h a l l  b e  t h e  u s u a l  w a g e  f o r  
s im i l a r  s e r v i c e  r e n d e r e d  b y  p a i d  e m p lo y e e s  
u n d e r  s im i l a r  c i r c u m s t a n c e s ,  a s  d e t e r m i n e d  
b y  t h e  b o a r d ;

A S  23.30.185 p r o v id e d :
I n  c a s e  o f  d i s a b i l i t y  t o t a l  i n  c h a r a c t e r  b u t  

t e m p o r a r y  in  q u a l i t y ,  66*5 p e r c e n t  o f  t h e  
i n j u r e d  e m p lo y e e ’s  a v e r a g e  w e e k l y  w a g e s  
s h a l l  b e  p a i d  t o  t h e  e m p lo y e e  d u r i n g  t h e  c o n ­
t i n u a n c e  o f  t h e  d i s a b i l i t y .

A S  23.30.190 p r o v id e d ,  i n  p a r t :
Compensation for permanent partial disability.

(a) I n  c a s e  o f  d i s a b i l i t y  p a r t i a l  i n  c h a r a c t e r  
b u t  p e r m a n .  A i n  q u a l i t y  t h e  c o m p e n s a t i o n  i s  
66*5 p e r c e n t  o f  t h e  i n j u r e d  e m p l o y e e ’s  a v e r ­
a g e  w e e k l y  w a g e s  . . .  a n d  s h a l l  b e  p a i d  t o  t h e  
e m p lo y e e  a s  f o l lo w s :

(20) i n  a l l  o t h e r  c a s e s  in  t h i s  c l a s s  o '  d i s ­
a b i l i t y  t h e  c o m p e n s a t i o n  i s  66*5 p e r c e n t  o f  
t h e  d i f f e r e n c e  b e tw e e n  h i s  a v e r a g e  w e e k ly  
w a g e s  a n d  h i s  w a g e - e a r n i n g  c a p a c i t y  a f t e r  t h e . 
i n j u r y  i n  t h e  s a m e  e m p l o y m e n t  o r  o t h e rw i s e ,  
p a y a b l e  d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  p a r t i a l

A t the time o f the accident Brunke had 
been working fo r MAPCO fo r approximate­
ly three months. MAPCO paid him union 
scale wages o f $24.00 an hour. He had 
earned $19,600 from MAPCO fo r a total 
1982 income o f approximately $23,000. 
The normal work schedules called fo r six, 
ten hour days. This is apparently common 
in the construction industry.

Since Brunke arrived in Alaska in June 
1977, he has supported his fam ily by doing 
construction work. Because his work is 
mostly seasonal, Brunke has collected un­
employment benefits fo r some part o f ev­
ery year since 1977. While Brunke main­
tains his name on the union roster and is 
available fo r union jobs, he supplements his 
income doing odd jobs fo r cash.

Brunke filed a workers’ compensation 
claim fo r temporary total disability bene­
fits , medical expenses, adjustment o f his 
compensation rate and unscheduled perma­
nent partia l disability :>ased on the October 
1982 accident. MAPCO paid a scheduled 
permanent partial disability benefit fo r 
Brunke’s shoulder injury, the medical ex­
penses relating to that in ju ry and tempo­
ra ry total disability benefits until Brunke’s 
release fo r work by Dr. Cates on January

d i s a b i l i t y  . . .  w h e n e v e r  t h e  b o a r d  d e t e r m i n e s  
t h a t  i t  i s  i n  t h e  i n t e r e s t  o f  j u s t i c e ,  t h e  l i a b i l i t y  
o f  t h e  e m p l o y e r  f o r  c o m p e n s a t i o n ,  o r  a n y  
p a r t  o f  i t  a s  d e t e r m i n e d  b y  t h e  b o a r d ,  m a y  b e  
d i s c h a r g e d  b y  t h e  p a y m e n t  o f  a  l u m p  s u m ;

(b) T o t a l  c o m p e n s a t i o n  p a i d  u n d e r  (a)(20) 
o f  t h i s  s e c t i o n  m a y  n o t  e x c e e d  $60,000.

A S  23.30 .210 p r o v id e d :
I n  a  c a s e  o f  p a r t i a l  d i s a b i l i t y  u n d e r  A S  23.30.- 
190(20) o r  23.30.200 t h e  w a g e - e a r n i n g  c a p a c i ­
t y  o f  a n  i n j u r e d  e m p lo y e e  i s  d e t e r m i n e d  b y  
h i s  a c t u a l  e a r n i n g s  i f  t h e  a c t u a l  e a r n i n g s  f a i r ­
ly  a n d  r e a s o n a b l y  r e p r e s e n t  h i s  w a g e - e a r n in g  
c a p a c i t y .  I f  t h e  e m p lo y e e  h a s  n o  a c t u a l  e a r n ­
i n g s  o r  h i s  a c t u a l  e a r n i n g s  d o  n o t  f a i r l y  a n d  
r e a s o n a b l y  r e p r e s e n t  h i s  w a g e - e a r n i n g  c a p a c i ­
ty ,  t h e  b o a r d  m a y ,  i n  t h e  i n t e r e s t  o f  j u s t i c e ,  f ix  
t h e  w a g e - e a r n in g  c a p a c i t y  w h i c h  i s  r e a s o n ­
a b l e ,  h a v i n g  d u e  r e g a r d  t o  t h e  n a t u r e  o f  h i s  
i n j u r y ,  t h e  d e g r e e  o f  p h y s i c a l  im p a i r m e n t ,  h i s  
U s u a l  e m p lo y m e n t ,  a n d  a n y  o t h e r  f a c t o r s  o r  
c i r c u m s t a n c e s  i n  t h e  c a s e  w h i c h  m a y  a f f e c t  
h i s  c a p a c i t y  t o  e a r n  w a g e s  i n  h i s  d i s a b l e d  
c o n d i t i o n ,  i n c l u d i n g  t h e  e f f e c t  o f  d i s a b i l i t y  a s  
i t  m a y  n a t u r a l l y  e x t e n d  i n t o  t h e  f u t u r e .
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16, 1983.3 MAPCO contested Brunke’s 
claims fo r temporary total disability bene­
fits , medical expenses and permanent par­
tia l disability benefits fo r his back injury.

The Alaska Workers’ Compensation 
Board decided tha t MAPCO had failed to 
rebut the presumption o f compensability 
fo r the back in ju ry w ith substantial evi­
dence as required by AS 23.30.120.'* The 
Board concluded “ that employer is liable 
fo r compensation and medical benefits re­
la ting to [the back in ju ry ].”  The Board 
required MAPCO to pay both temporary 
tota l disability benefits through March 6, 
1983 and all o f Dr. Teague's bills.5 The 
Board calculated Brunke’s average weekly 
compensation rate pursuant to AS 23.30.- 
220(2) based upon his 1979 earnings, the 
highest o f the three previous calendar 
years. I t rejected his claim fo r an adjust­
ment. The Board also rejected Brunke’s 
claim fo r permanent partial disability bene­
fits fo r his unscheduled back in ju ry be­
cause Brunke 'id not provide evidence of 
post-injury wages. The Board stated: 
There is no evidence tha t employee's 
post-injury earning capacity is less than 
his pre-in jury average weekly (sic) wage 
o f $8,343.42.

Brunke appealed to the superior court. 
The superior court affirmed the Board’s 
decision and order, finding tha t the Board’s 
decision was supported by substantial evi­
dence in the record as a whole.

[1 ] Our review o f a decision and order 
of the Board is lim ited to questions o f law 
and the substantial evidence test. B u rg e s s  
v. S m a llw o o d , 623 P.2d 312, 317 (Alaska 
1981). Since this appoal involves the prop-

3. D r .  C a lc s  t r e a t e d  B r u n k e  s o l e l y  f o r  h i s  s h o u l ­
d e r  i n j u r y  a n d  r e l e a s e d  h im  f o r  l i g h t  d u t y  o n  
J a n u a r y  16, 1983.

4 . A S  23.30 .120 p r o v id e s :
(a) I n  a  p r o c e e d i n g  f o r  t h e  e n f o r c e m e n t  o f  a  
c l a im  f o r  c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r  i t  
i s  p r e s u m e d ,  i n  t h e  a b s e n c e  o f  s u b s t a n t i a l  
e v i d e n c e  t o  t h e  c o n t r a r y ,  t h a t
(1) t h e  c l a i m  c o m e s  w i t h i n  t h e  p r o v i s i o n s  o f  
t h i s  c h a p t e r ;
(2) s u f f i c i e n t  n o t i c e  o f  t h e  c l a im  h a s  b e e n  
g iv e n ;

er construction o f AS 23.30.220 and our 
recent decisions interpreting tha t section, 
our review extends beyond the substantia] 
evidence test used by the superior court.

I I . DISCUSSION

A. The B o a rd  S h o u ld  H a ve  A p p lie d  
S u b s e c t io n  (3) o f  A S  23.30.220 R a th ­
e r  th a n  S u b se c t io n  (2) in  C o m p u t­
in g  B r u n k e ’s  A v e ra g e  W ee k ly  C om ­
p e n s a t io n  R a te  f o r  T e m p o r a r y  To­
ta l  D is a b i l i ty  B e n e fi ts

The Board relied in part on our decision 
in S ta t e  v. D u p ree , 664 P.2d 562 (Alaska
1983), in refusing to adjust Brunke’s com­
pensation rate. The Board_didLnot have the 
benefit o f our decisions in S ta te  v. G ro n - 
roos, 697 P.2d 1047 (Alaska 1985); D e u se r  
v. S ta te , by/ f . z a  647 (Alaska 1985); or 
J o h n s o n  v. R C A -O M S , Inc ., 681 P.2d 905 
(Alaska 1984) when issuing its decision on 
February 29, 1984. Those decisions have 
substantially altered D u p r e e 's outline of 
the scope o f the Board’s discretion under 
subsection (o).

D u p re e was the firs t case to determine 
under what circumstances the Board 
should use its discretion to calculate the 
appropriate average weekly wage. There 
the Board had utilized its discretion under 
subsection (3) to calculate a compensation 
rate closer to the claimant’s earnings at the 
time o f in jury. D u p re e , 664 P.2d a t 564.

We held tha t the Board could not use its 
discretion to disregard the employee’s doc­
umented past earnings merely because the 
Board fe lt tha t the employee was unlikely 
to match those earnings in the fu ture. Id. 
at 566. We based much of our reasoning

(3) t h e  i n j u r y  w a s  n o t  p r o x im a t e l y  c a u s e d  b y  
t h e  i n t o x i c a t i o n  o f  t h e  i n j u r e d  e m p lo y e e  b e i n g  
u n d e r  t h e  i n f l u e n c e  o f  d r u g s  u n l e s s  t h e  d r u g s  
w e r e  t a k e n  a s  p r e s c r i b e d  b y  t h e  e m p lo y e e ' s  
p h y s i c i a n ;
(4) t h e  i n j u r y  w a s  n o t  o c c a s i o n e d  b y  t h e  w i l ­
f u l  i n t e n t i o n  o f  t h e  i n j u r e d  e m p lo y e e  t o  i n j u r e  
o r  k i l l  s e l f  o r  a n o t h e r .

5 . B r u n k e  s a w  D r .  T e a g u e ,  a  l i c e n s e d  c h i r o p r a c ­
t o r ,  f r o m  D e c e m b e r  22, 1982 t h r o u g h  t h e  s u m ­
m e r  o f  1983 f o r  b o t h  b a c k  a n d  s h o u l d e r  p a i n .  
D r .  T e a g u e  r e l e a s e d  B r u n k e  f o r  w o r k  o n  M a r c h  
7, 1983.
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in D u p r e e on the legislative history o f the 
federal counterpart to subsection (3). 33 
U.S.C. § 910. We stated:
Review o f the legislative history o f the 
federal analogue to subsection (3) indi­
cates tha t the subsection was designed to 
perm it discretionary computation o n ly  
when the claimant was involved in sea­
sonal, interm ittent, o r part time employ­
m en t

Id . at 566 n. 6 (emphasis in original). In 
D u p ree , we also reviewed the legislative 
history o f the 1977 amendments to the 
Alaska Workers’ Compensation A c t6 We 
determined tha t in w riting subsection (2), 
the legislature intended “ to give the bene­
f i t o f past earnings history to the employ­
ee.”  Id . at 565.
In J o h n s o n we backed away from such a 

narrow interpretation o f the Board’s discre­
tion under subsection (3). 681 P.2d 905. 
Johnson had retired a fte r 20 years in the 
m ilitary, w ith a final preretirement salary 
o f approximately $20,000. Id . at 906. He 
then began working fo r RCA-OMS, Inc. at 
$42,000 per year. He was injured while 
working fo r RCA. The Board used John­
son’s m ilitary salary to compute his aver­
age weekly wage under subsection (2). Id.

We disapproved o f the Board’s use of 
subsection (2). We reasoned tha t ” [t]he 
objective o f AS 23.30.220 is to formulate a 
fa ir approximation o f a claimant’s probable 
fu tu re earning capacity d u r in g  th e  p e r io d  
i n  w h ic h  c o m p e n s a tio n  b e n e fi ts  a re  to  be 
p o id ."  Id . at 907 (emphasis added). We 
hel 1 tha t where subsection (2)’s application 
would not yield a fa ir calculation, the 
Board may use its discretion under subsec­
tion (3). Id.

In D eu ser , we followed J o h n s o n . Deu­
ser, an acting d is tric t court judge, was 
injured driv ing a snow machine while 
trave lling on circuit. Deuser was a recent 
admittee to the Alaska bar and had a spo­
radic work record prio r to his appointment 
as acting dis tric t court judge. 697 P.2d 
647. The Board applied subsection (2). I t 
used Deuser's 1979 earnings to calculate

an average weekly compensation rate, rea­
soning tha t such a computation was not 
substantially unfair. Id . at 649. Applying 
the J o h n s o n reasoning we reversed the 
Board’s decision. We concluded tha t the 
Board should have calculated Deuser's av­
erage weekly wage under subsection (3). 
Id . We rejected the Board's reliance on 
the voluntariness o f Deuser’s absence from 
the job market and the temporary nature 
o f his employment as a judge. Id . at 649- 
50. We stated:
The fac t tha t Deuser’s job as an acting 
dis tric t court judge may have lasted fo r 
only one year cannot be regarded as a 
justifica tion fo r discounting the tempo­
ra ry disability payments to be received 
d u r in g  th is  p e r io d , 

la . at 649 (emphasis added).

In G ro n ro o s , we again reversed the 
Board and remanded fo r application o f sub­
section (3) in determ ining the average 
weekly compensation rate. 697 P.2d 1047. 
Gronroos had retired from the National 
Park Service w ith a fina l annual salary o f 
$42,000. Id . at 1048. He subsequently 
took a permanent seasonal position w ith 
the State o f Alaska, a job lasting approxi­
mately six months each year, a t $2,000 per 
month. Id . The Board calculated his tem­
porary tota l disability benefits under sub­
section (2). I t thus gave him the benefit o f 
his full-time work history during the three 
previous calendar years. Id.

Relying on D e u s e r and J o h n so n , we held 
tha t subsection (3) should apply. Gron­
roos’ part-time relationship to the labor 
market was clear; since there was “n o  
re a s o n  to  s u p p o s e  i t  w i l l  c h a n g e  i n  th e  
f u t u r e  p e r io d  in to  w h ic h  d is a b i l i ty  e x ­
te n d s ," it was unrealistic to tu rn a part 
time disabled worker into a fu ll time dis­
abled worker. G ro n ro o s , 697 P.2d a t 1049 
(emphasis in original, quoting D eu ser , 697 
P.2d at 650 n. 2). In G ro n ro o s, we had 
determined tha t application o f subsection
(2) would resu lt in a compensation woge 
base o f over twice Johnson’s wage base at

6. T h e  1977 a m e n d m e n t  o f  A S  23 .30 .220  s h i f t e d  
t h e  e m p h a s i s  f r o m  e a r n i n g s  a t  t h e  t im e  o f  i n j u ­

r y  t o  p a s t  e a r n i n g s  h i s t o r y .  Dupree, 664 P .2 d  a t  
564-65.
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the time o f in jury, a result tha t did not 
fa ir ly re flect his probable fu tu re earning 
capacity. G ro n ro o s, 697 P.2d a t 1049 (dis­
cussing J o h n s o n ). In G ro n ro o s, we con­
cluded that " [ i ] t is entirely reasonable to 
focus upon probable fu tu re earnings d u r ­
in g  th e  ■period in to  w h ich  d is a b i l i ty  ex ­
te n d s when the injured employee seeks 
temporary disability compensation.”  Id. 
(emphasis added).

[2 ,3 ] Brunke argues tha t under our 
holdings in J o h n so n , D eu ser, and G ro n ­
roos, he is entitled to an average weekly 
wage determination under subsection (3). 
We agree.7 Brunke’s temporary disability 
has now ended. When he was released on 
March 6, 1983, he returned to his job at 
MAPCO. He worked a t the same construc­
tion site, fo r the same hourly rate. Bu t fo r 
the in ju ry on October 29, 1982, Brunke 
would have worked fo r MAPCO at $24.00 
an hour through a t least March 6, 1983. 
On remand the Board should calculate 
Brunke’s average weekly compensation 
rate under subsection (3).8

B. The B o a r d  C o rre c tly  D e n ie d  
B r u n k e ’s  C la im  f o r  U n sc h e d u le d  
P e r m a n e n t  P a r t ia l  D is a b i l i ty  C o m ­
p e n s a t io n  a s  U n s u p p o r te d  b y  E v i­
dence.

In its February 1984 decision and order, 
the Board found th^ t while MAPCO was 
liable fo r compensation fo r Brunke’s back 
injury, Brunke had failed to produce evi­
dence o f his post-injury earnings. There­
fore, the Board denied his claim fo r com­
pensation. Brunke relies primarily on Dr. 
Teague's testimony to establish his disabili­
ty . Teague testified tha t by applying the 
AMA disability guidelines he rated 
Brunke’s permanent partial disability as 37° 
loss o f the shoulder, 5% loss o f the lower

7. I n  l i g h t  o f  b o t h  o u r  h o l d i n g  t o d a y  a n d  p r e v i ­
o u s  r u l i n g s  i n  Johnson, Dueser, a n d  Gronroos, 
w e  n o w  e x p l i c i t l y  o v e r r u l e  Dupree.

8. I n  m a k i n g  t h e  " u s u a l  w a g e  f o r  s i m i l a r  s e r v i c ­
e s ,” c a l c u l a t i o n  m a n d a t e d  b y  s u b s e c t i o n  (3), t h e  
B o a r d  m a y  c o n s i d e r  i n  i t s  c a l c u l a t i o n s  t h e  
a m o u n t  e a r n e d  b y  o t h e r  c a r p e n t e r s  w o r k i n g  o n
. th e  s a m e  s i t e  d u r i n g  t h e  p e r i o d  B r u n k e  w a s

back and 3% loss o f the whole man. [Teag­
ue Depo 10] His best "guesstimate” o f the 
possible effect o f these figures was that 
Brunke could lose 5-10 days a year. 
Brunke argues, therefore, tha t he is enti­
tled to $2,400.00 per year fo r the rest o f his 
work life ($24.00 per hour/10 hour work 
day /10 days a year).

The decisions o f this court make it clear 
tha t i t is the loss o f earning capacity and 
not physical disability per se tha t is mea­
sured when awarding compensation fo r fu ­
ture losses. As early as 1962 we held that 
the degree o f permanent partia l disability 
was to be calculated by determ ining loss of 
earning capacity. "Awards are not to be 
made fo r physical in ju ry as such, bu t fo r 
‘d isability ’ produced by such injury. A 
compensable ‘disability ’ under this section 
is equated w ith an impairment o f earning 
capacity." M a n th e y  v. C o llie r , 367 P 2d 
884, 888 (Alaska 1962) (footnote omitted). 
We have continued to apply this definition. 
S e e  H e w in g  v. P e te r  K ieioit. & S o n s , 586 
P.2d 182, 185-86 (Alaska 1978); V e tte r  v. 
A la s k a  W o r k m e n 's  C o m p e n s a tio n  B o a rd , 
524 P.2d 264, 266 (Alaska 1974). S e e  g e n ­
e r a l ly 2 A. Larson, Workmen’s Compensa­
tion Law, 10-1 to 10-164.173 (1983) (ex­
haustive discussion o f the distinction).

AS 23.30.2109 allows the Board to fix  a 
reasonable wage earning capacity i f an em­
ployee has no actual earnings or i f the 
earnings do not fa ir ly and reasonably rep­
resent the wage earning capacity. The 
statute does not mandate such a determina­
tion, however. I t  states: "the board m a y ,  
in the interest o f justice,”  make such a 
determination. AS 23.30.210 (emphasis 
added).

Brunke maintains tha t the Board erred in 
not making tha t determination. Brunke 
argues tha t i t was the Board’s duty to 
solicit evidence o f Brunke’s post-injury

d i s a b l e d .  T h i s  a p p r o a c h  w o u l d  a l l o w  M A P C O  
to  p r e s e n t  e v i d e n c e  o f  t h e  a c t u a l  h o u r s  w o r k e d  
b y  c a r p e n t e r s  d u r i n g  t h e  p e r i o d  B r u n k e  w o u l d  
h a v e  w o r k e d  b u t  f o r  t h e  in j u r y ,  r a t h e r  t h a n  
r e l y i n g  o n  t h e  60 h o u r  w o r k  w e e k  w h i c h  
B r u n k e  w o r k e d  p r i o r  t o  t h e  i n j u r y .

9 . See supra n o t e  2.
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earnings. He admits that he submitted no 
such evidence. The Board found tha t since 
Brunke has only worked short calls since 
the accident, ‘‘[t]he effects, i f any, o f his 
back condition . . .  are not yet known." 
The Board apparently placed the burden o f 
producing evidence o f loss o f earning ca­
pacity on Brunke.

[4 ] The explicit language o f AS 23.30.- 
210 does not c la rify who bears the burden 
o f proof o f lost earning capacity. We have 
not previously addressed this problem. We 
have, however, held that “ [t]he burden o f 
proof as to each element o f the claim is on 
the claimant,”  once the employer rebuts 
the presumption o f compensability.10 D e­
la n e y  v. A la s k a  A ir l in e s , 693 P.2d 859, 862 
(Alaska 1985); M ille r  v. I T T  A r c t ic  S e r v ic ­
es, 577 P.2d 1044, 1049 (Alaska 1978). Oth­
er states have interpreted their compensa­
tion statute to place the burden upon the 
claimant. Arizona squarely places the bur­
den on the employee to show loss of earn­
ing capacity. F r e m o n t  I n d e m n i t y  v. I n ­
d u s t r ia l  C o m m is s io n  o f  A r iz o n a , 144 
Ariz. 339, 697 P.2d 1089 (1985) (involving 
an unscheduled in ju ry which occurred out­
side Arizona but became part o f a subse­
quent claim). The Arizona court stated: 
“th e  b u r d e n  is  o n  th e  in ju r e d  e m p lo y e e to 
show a loss o f earning capacity.”  697 P.2d 
a t 1095 (emphasis added); see a lso  F e lk e r  
v. I n d u s t r i a l  C o m m is s io n  o f  A r iz o n a , 134 
Ariz. 19, 653 P.2d 369 (Ariz.App.1982).

Oregon has also placed the burden o f 
proof on the employee. Recognizing tha t 
there was no specific statutory language 
dealing w ith the burden o f proof, the Ore­
gon court resolved the issue by re lying on 
“ traditional notions of burden o f proof.”

10. See supra n o t e  4.

11. See supra n o t e  9 a n d  a c c o m p a n y i n g  te x t .

12. W h e r e  t h e  e f f e c t s  o f  a n  i n j u r y  a r e  u n c l e a r  a t  
t h e  t im e  o f  t h e  h e a r i n g ,  t h e  e m p lo y e e  a l s o  h a s  
t h e  o p p o r t u n i t y  t o  a p p l y  t o  t h e  B o a r d  f o r  a  
m o d i f i c a t i o n  o f  a n  a w a r d  d u e  t o  c h a n g e  in  
c o n d i t i o n s .  S e c t i o n  23 .30.130(a) a l l o w s  a  m o d i ­
f i c a t i o n  u p  t o  o n e  y e a r  a f t e r  t h e  r e j e c t i o n  o f  a  
c l a im :  I t  p r o v id e s :

U p o n  i t s  o w n  i n i t i a t i v e ,  o r  u p o n  t h e  a p p l i c a ­
t i o n  o f  a n y  p a r t y  in  i n t e r e s t  o n  t h e  g r o u n d  o f  
a  c h a n g e  i n  c o n d i t i o n s ,  i n c lu d i n g ,  f o r  t h e  p u r-

BRUNKE v. ROGERS! & BABLER
Cite u  714 P M  795 (Alulca 1986)

C o m p e n s a tio n  o f  H a r r is  v. S A I F  C orp ., 
292 Or. 683, 642 P.2d 1147 (1982). General­
ly, the proponent o f a position bears the 
burden o f producing evidence to prove it. 
Id.

This approach is sensible. Since Alaska 
relies on earning capacity and not physical 
impairment, the impact o f an unscheduled 
in jury must be proven. The employee can 
best produce information o f his post-injury 
earnings. I t is not an unreasonable or 
unfa ir burden to place on the employee. 
The Board s till retains the power to make a 
separate calculation i f justice so requires, 
pursuant to the statute.11

Lacking fu rthe r evidence the Board cor­
rectly denied Brunke’s claim. However, 
because the allocation o f the burden o f 
proof on this issue was unclear from the 
statute and prior case law, on remand 
Brunke may present any evidence o f his 
loss o f earning capacity.12

AFFIRMED IN  PART, REVERSED IN 
PART and REMANDED fo r fu rthe r pro­
ceedings consistent w ith this opinion.

COMPTON, Justice, concurring.

The doctrine of s ta r e  d e c is is requires me 
to concur in the court’s interpretation o f 
AS 23.30.220. However, it does not require 
me to agree with the analysis proffered to 
support that interpretation.

I w ill not belabor my earlier disagree­
ment w ith the court’s interpretation o f AS 
23.30.220, see  J o h n s o n  v. R C A -O M S , Inc ., 
681 P.2d 905, 908 (Alaska 1984) (Compton, 
Justice, dissenting), but believe a couple o f 
remarks are appropriate.

p o s e s  o f  A S  23.30.175 a  c h a n g e  in  r e s i d e n c e ,  
o r  b e c a u s e  o f  a  m i s t a k e  i n  i t s  d e t e r m i n a t i o n  
o f  a  f a c t ,  t h e  b o a r d  m a y ,  b e f o r e  o n e  y e a r  a f t e r  
t h e  d a t e  o f  t h e  l a s t  p a y m e n t  o f  c o m p e n s a t i o n ,  
w h e t h e r  o r  n o t  a  c o m p e n s a t i o n  o r d e r  h a s  
b e e n  i s s u e d ,  o r  b e f o r e  o n e  y e a r  a f t e r  t h e  r e j e c ­
t i o n  o f  a  c la im ,  r e v i e w  a  c o m p e n s a t i o n  c a s e  i n  
a c c o r d a n c e  w i t h  t h e  p r o c e d u r e  p r e s c r i b e d  i n

. r e s p e c t  o f  c l a im s  i n  A S  23.30.110. I n  a c c o r d ­
a n c e  w i t h  A S  23.30.110 t h e  B o a r d  m a y  i s s u e  a  
n e w  c o m p e n s a t i o n  o r d e r  w h i c h  t e r m i n a t e s ,  
c o n t i n u e s ,  r e i n s t a t e s ,  i n c r e a s e s ,  o r  d e c r e a s e s  
t h e  c o m p e n s a t i o n ,  o r  a w a r d  c o m p e n s a t i o n .
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Neither S ta t e  v. G ronroos, 697 P.2d 1047 
(Alaska 1985), nor D e u s e r  v. S ta te , 697 
P.2d 647 (Alaska 1985) explain, add to or 
expand upon the sligh t variance/substan­
tia l disparity analysis created to support 
the result in J o h n so n . They merely parro t 
it, as does the court in the case a t bar. 
Though I must accept it, I remain unper­
suaded by the J o h n s o n analysis, which is 
used to ju s tify the court’s wholesale depar­
ture from a statutory framework in which 
the preference is to determine wage basis 
on some arb itra ry past employment peri­
od.1

The legislature is free to identify those 
changed employment circumstances which 
should receive exceptional treatment. I f  it 
chooses, i t can return to actual weekly 
wages as the proper wage basis. I t is not 
fo r this court to create exceptions, or in 
effect to resurrect repealed laws.

f  KlYNUMNRSYSUH^
VAV-

Wade K. PARKER, Appellant, 

v.

STATE o f Alaska, Appellee.

STATE o f Alaska, Appellant, 

v.

Thane R. HOLM , Appellee.

Nos. A-1138, A-1181.

Court o f Appeals o f Alaska.

Feb. 7, 1986.

Defendants were convicted in the Supe­
rio r Court, Th ird Judicial D istric t, Anchor­
age, Karl S. Johnstone and Rene Gonzalez, 
JJ., o f first-degree burglary. Older de­
fendant appealed from his sentence, and

1. T h e  c o u r t  d e c l a r e s  t h a t  State v. Dupree, 664 
P .2 d  567. ( A la s k a  1983), i s  b e i n g  n o w  o v e r r u l e d .  
714 P .2 d  795 a t  800, n .  7 ( A la s k a ,  1986). S i n c e  
n e i t h e r  Gronroos n o r  Deuser a d d  a n y t h i n g  to

State appealed from sentence imposed upon 
younger defendant The Court o f Appeals, 
Bryner, CJ., held th a t (1) older defend­
ant’s sentence o f five years imprisonment 
w ith two and one-half yea;rs suspended was 
not clearly mistaken and could be affirmed, 
and (2) younger defendant’s sentence of 
five-year suspended term o f imprisonment 
and five-year probation period on special 
condition o f successful completion of resi­
dential alcoholism treatment program was 
not clearly mistaken as too lenient and was 
approved.

Sentence affirmed and sentence ap­
proved.

1. Bu rg la ry 0=49

Term o f five years in prison w ith two 
and one-half years suspended fo r convic­
tion o f first-degree burglary, a class B felo­
ny, was affirmed as not clearly mistaken; 
defendant and accomplice used violent 
means to break into occupied home during 
nighttime and caused considerable emotion­
al trauma to occupant when they pounded 
and kicked on door o f bathroom in which 
occupant had locked herself. AS 11.46.- 
300(a)(1), (b), 12.55.125(d).

2. C rim ina l Law <5=982.4(2)
Completely suspended five-year term 

o f imprisonment and five-year term o f pro­
bation under special condition tha t defend­
ant successfully complete residential alco­
holism treatment program was not clearly 
mistaken as too lenient and was approved, 
rather than affirmed, by the Court o f Ap­
peals pursuant to AS 12.55.120(b); because 
o f rigorous supervision a t treatment fac ili­
ty , sentence imposed placed substantial re­
straints on defendant’s libe rty and was ap­
propriate to exceptionally serious burg lary 
committed, which involved violent night­
time entry into an occupied house. AS
11.46.300(a)(1).

Johnson, I  a d h e r e  t o  m y  d i s s e n t  i n  Johnson in  
a s s e r t i n g  t h a t  i t  o v e r r u l e d  Dupree. T h e  c o u r t ’s  
b e l a t e d  r e c o g n i t i o n  o f  t h e  c o n s e q u e n c e s  o f  a  
d e c i s i o n  i s  c u r i o u s .
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Adatn HOOD, Appellant,
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J  ( y  7  • „  ^  HOOD v,^STATE, WORKMEN’S COM PED .
H  & n + 6 >  C J,« •*, A ta ik a ,  574 P J d  811

f r ' / t j t . 'C  /7 [ IT ] /T h e  purchase agreement signed by 
/ 7 £ y U f f f  Hausam on March 26, 1975, contains a pro- 

f I  1 vision expressly acknowledging tha t the 
/  estate broker is entitled to a commis-

3'on $5^0 .00 f ° r scrv'065 rendered in
this transaction. This w riting , signed by 
the party to be bound, is suffic ient to meet 
the requirements of Alaska’s statute of 

^ /j-X -frauds , AS 09.25.010.8 In the circumstanc­
es, we find no error in the tria l court’s 
ru ling tha t the real estate brokers were 
entitled to a commission o f $5,220.00.

£ * T T tW -

V.

STATE o f Alaska WORKMEN’S COM­
PENSATION BOAPD, Henson Masonry 
and Employers Insurance o f Wausau, 
Appellees.

A
No. 3289.

Supreme Court o f Alaska. 

Feb. 3, 1978.

V I

[18-20] Finally, Hausam challenges the 
propriety of the tria l court’s award of atto r­
ney’s fees to p la in tiffs in the total amount 
of $9,680.62. The tr ia l court awarded 
$1,180.62 to McCourt under Civil Rule 
82(a)(1) and $8,500 to the Wodriches under 
Civil Rule 82(aX2). Correctly noting tha t 
the purpose of Rule 82 is to partia lly com­
pensate a prevailing party,9 Hausam argues 
that the award of $9,680.62 in fees should 
be set aside, as this figure represents 86 
percent of the total bill submitted by plain­
t if fs ' counsel. We agree tha t this figure is 
somewhat high; however, we w ill je t aside 
an award of attorney’s fees only where it is 
manifestly unreasonable. A d o p tio n  o f
V.M.C., 528 P.2d 788 (Alaska 1974); Cooper 
v. Carlson, 511 P.2d 1305 (Alaska 1973). • 
We cannot say tha t the instant award was 
manifestly unreasonable under the circum­
stances of this case.

AFFIRMED.

MATTHEWS, J., not participating.

8. A S  09.25.010(a)(8) p r o v i d e s  a s  f o l lo w s :
“ (a) I n  t h e  f o l l o w in g  c a s e s  a n d  u n d e r  t h e  

f o l l o w in g  c o n d i t i o n s  a n  a g r e e m e n t ,  p r o m i s e ,  o r  
u n d e r t a k i n g  i s  u n e n f o r c e a b l e  u n l e s s  i t  o r  s o m e  
n o t e  o r  m e m o r a n d u m  o f  i t  i s  i n  w r i t i n g  a n d  
s u b s c r i b e d  b y  t h e  p a r t y  c h a r g e d  o r  b y  h i s  
a g e n t :

(8) a n  a g r e e m e n t  a u t h o r i z i n g  o r  e m p lo y i n g  
a n  a g e n t  o r  b r o k e r  t o  s e l l  o r  p u r c h a s e  r e a l  
e s t a t e  f o r  c o m p e n s a t i o n  o r  c o m m i s s i o n ;  h o w ­
e v e r ,  i f  t h e  n o t e  o r  m e m o r a n d u m  o f  t h e  a g r e e ­
m e n t  i s  in  w r i t i n g ,  s u b s c r i b e d  b y  t h e  p a r t y  t o  
b e  c h a r g e d  o r  b y  h i s  l a w f u l l y  a u t h o r i z e d  a g e n t .

Claimant sought workmen’s compensa­
tion and Workmen’s Compensation Board 
found tha t Act in effect on date of in ju ry 
was applicable and awarded benefits ac­
cordingly, and claimant appealed. The Su­
perior Court, Thi/d Judicial D istrict, An­
chorage, V ictor D. Carlson, J., affirmed, 
and claimant appealed. Thv. Supreme 
Court, Boochever, C. J., held tha t claimant 
was entitled to higher benefits under later 
Act.

Reversed and remanded.

1. Statutes «=219(9)
Where issue to be resolved in an action 

before Alaska Workmen's Compensation 
Board turned on statutory interpretation 
rather than formulation of fundamental 
policy involving particularized expertise o f 
administrative personnel, reviewing court 
would independently consider the meaning 
of the statute rather than defer to adminis­
tra tive decision. AS 23.30.172, Laws 1976, 
c. 252; AS 23.30.190(2).

c o n t a i n s  a  d e s c r i p t i o n  o f  t h e  p r o p e r t y  s u f f i c i e n t  
f o r  i d e n t i f i c a t i o n ,  a u t h o r i z e s  o r  e m p l o y s  t h e  
a g e n t  o r  b r o k e r  n a m e d  i n  i t  t o  s e l l  t h e  p r o p e r t y ,  
a n d  e x p r e s s e s  w i t h  r e a s o n a b l e  c e r t a i n t y  t h e  
a m o u n t  o f  t h e  c o m m i s s i o n  o r  c o m p e n s a t i o n  t o  
b e  p a i d  t h e  a g e n t  o r  b r o k e r ,  t h e  a g r e e m e n t  o f  
a u t h o r i z a t i o n  o r  e m p l o y m e n t  i s  n o t  u n e n f o r c e ­
a b l e  f o r  f a i l u r e  t o  s t a t e  a  c o n s i d e r a t i o n ; "

9 . Irving v. Bullock, 549  P .2 d  1184 ( A la s k a  
1976); MaJvo v. J. C. Penney Company, Inc., 
512 P .2 d  575 ( A la s k a  1973).
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2. Workmen's Compensation <*=52, 55 
Workmen's Compensation Act should 

be libera lly construed in favor o f the em­
ployees, but statutes are presumed to oper­
ate prospective! y and w ill not be given a 
retroactive effect, unless by express terms 
or necessary implication, i t clearly appears 
tha t tha t was the legislative intent.

4. Constitutional Law <*=>156 
Workmen’s Compensation <s=26 
Where workmen’s compensation 

amendment in effect at time employee’s 
condition was rated provided tha t funds 
needed to carry out provisions would be 
appropriated from general fund, ultimate 
burden of making additional payments was 
not imposed on either employer or its insur­
ance carrier and, thus, none of the ir con­
tractual rights were impaired. AS 23.30.- 
190; AS 23.30.172, Laws 1976, c. 252; U.S.
C.A.Const. art. 1, § 10.

M. Ashley Dickerson, Anchorage, fo r ap­
pellant.

Arden E. Page, Burr, Pease & Kurtz, 
Inc., Anchorage, for appellees Henson Ma­
sonry and Employers Ins. o f Wausau.

Elizabeth R. Arnold, Asst. A tty . Gen., 
Avrum M. Gross, A tty . Gen., Juneau, fo r 
appellee State o f Alaska, Workmen’s Com­
pensation Bd.

I .  H e  a l s o  r e c e i v e d  a  f a c i a l  i n j u r y  r e s u l t i n g  in  
s c a r r i n g ,  f o r  w h i c h  h e  w a s  a w a r d e d  $2,500 .00  
f o r  d i s f i g u r e m e n t .  T h a t  p o r t i o n  o f  t h e  a w a r d  i s  
n o t  c o n t e s t e d  o n  t h i s  a p p e a l .

Before BOOCHEVER, Chief Justice, and 
RABINOW ITZ, CONNOR, BURKE and 
MATTHEWS, Justices.

3. Workmen’s Compensation <*=60
Where workmen’s compensation s ta t­

ute applicable at time o f employee’s in ju ry 
provided fo r 248 weeks’ compensation, not 
to exceed $20,160 fo r loss o f leg, and where 
statute in effect at time that employee’s 
condition was rated as permanent partial 
disability doubled the maximum allowable 
compensation, act in effect at time o f ra t­
ing of condition would be applicable. AS 
23.30.172, Laws 1976, c. 252; AS 23.30.190 
(2).

BOOCHEVER, Chief Justice.

This appeal presents a question as to the 
applicable statute fo r awarding Adam Hood 
compensation fo r permanent partial disabil­
ity . He received an in jury to his le ft knee 
on September 6, 19731 while employed by 
Henson Masonry. On March 23, 1976, Mr. 
Hood was rated as suffering a fo rty percent 
permanent partia l disability o f the leg. In 
September 1973, AS 23.30.190(2) provided 
fo r 248 weeks compensation, not to exceed 
$20,160.00 fo r loss o f a leg. This section 
was amended by chap. 83, sec. 5, Session 
Laws o f Alaska 1975, effective May 22, 
1975, which doubled the maximum allowa­
ble compensation to $40,320.00. Hood 
would be entitled to $8,064.00 i f the act in 
effect at the time o f his in ju ry applies, as 
opposed to $16,128.00, i f the act in effect at 
the time his condition was rated as a per­
manent partia l disability is applicable. The 
Alaska Workmen’s Compensation Board 
found tha t the act in effect on the date of 
in ju ry was applicable, and the superior 
court affirmed. Although a very close 
question is presented, we have concluded 
tha t Mr. Hood is entitled to the higher 
benefits of the later act.

M r. Hood’s argument is based on two 
contentions. Firstly, he argues tha t AS
23.30.172,2 which became effective in 1974, 
requires application o f the benefit schedule 
existing at the time his condition was rated 
as permanent or at the time the award was 
computed. Secondly, it is his position that, 
rega-dless of whether AS 23.30.172 has such 
an effect, the applicable act fo r awarding 
compensation fo r a permanent partial dis­
ab ility is the one in effect at the time tha t 
the condition became fixed fo r ra ting rath­
er than the act at the date o f injury.

2. A S  23.30.172, a s  e n a c t e d  i n  1974, p r o v i d e d :

B e n e f i t s  f o r  t e m p o r a r y  a n d  p e r m a n e n t  d i s ­
a b i l i t y  s h a l l  b e  c a l c u l a t e d  u n d e r  t h i s  c h a p t e r  
a c c o r d i n g  t o  c u r r e n t l y  e x i s t i n g  b e n e f i t  r a t e s  
r e g a r d l e s s  o f  t h e  b e n e f i t  r a t e s  i n  e x i s t e n c e  a t  
t h e  t im e  o f  t h e  i n j u r y ,  u n l e s s  t h i s  c a l c u l a t i o n  
w o u l d  c a u s e  a  d e c r e a s e  i n  t h e  a c t u a l  b e n e f i t s  
r e c e i v a b l e .
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A t the outset, a question is presented as 
to whether we should give deference to the 
Alaska Workmen’s Compensation Board’s 
construction of the statute. The Board in 
its decision referred to the fac t tha t at the 
time AS 23.30.172 became law, the benefit 
provided fo r loss of a leg was $20,160.00. 
The decision also held tha t the section ap­
plied to rates of compensation only and not 
to single sum benefits payable fo r perma­
nent disabilities.

In re ferring to an analogous situation in 
Union Oil Co. o f California v. Dept o f 
Revenue, 560 P.2d 21, 23 (Alaska 1977), we 
stated:

In recent decisions, we have distin­
guished between two types o f questions 
which may confront a court in judicial 
review of administrative action. Where 
the agency decision involves the formula­
tion of fundamental policy or the particu­
larized expertise and experience o f ad­
m inistrative personnel, this court w ill de­
fe r to the administrative decision, inqu ir­
ing only whether i t has a reasonable ba­
sis. State v. Aleut Corporation, 541 P.2d 
730, 736-37 (Alaska 1975). On the other 
hand, where, as here, the issues to be 
resolved turn on statutory interpretation, 
the knowledge and expertise of the agen­
cy is not conclusive o f the in ten t of the 
legislature in passing a statute. Statuto­
ry interpretation is w ith in the scope of 
the court’s special competency, and it is 
our duty to consider the statute indepen­
dently. State v. Aleut Corporation, supra 
at 736-37. (footnote omitted)

[1] While the Alaska Workmen’s Com­
pensation Bot.rd is a quasi-judicial agency, 
we believe tha t the same criteria should 
apply.3 Here the issue to be resolved turns

4. A S  23 .30 .172  w a s  e m e n d e d  b y  c h a p .  252, s e c .  
3, S L A  1976, e f f e c t i v e  S e p t e m b e r  22, 1976, s o  
a s  n o t  t o  a p p l y  t o  p e r m a n e n t  p a r t i a l  d i s a b i l i t y ,  
a n d  t h e n  r e p e a l e d  i n  1977. C h a p .  75, s e c .  11, 
S L A  1977.

on statu tory interpretation ra ther than fo r­
mulation o f fundamental policy involving 
particularized expertise o f adm inistrative 
personnel, and we shall independently con­
sider the meaning of the statute.

The firs t contention o f Hood requires a 
construction o f AS 23.30.172 as applicable in 
March 1976 when Mr. Hood's permanent 
partia l disability condition was rated.4 
That section specified:

Benefits fo r temporary and permanent 
disability shall be calculated under this 
chapter according to currently existing 
benefit rates regardless of the benefit 
rates in existence at the time o f the in ju ­
ry, unless this calculation would cause a 
decrease in the actual benefits receivable.

Most o f the arguments focus on whether 
this provis jn made applicable the 1975 
amendment to AS 23.30.190 doubling the 
maximum compensation fo r loss o f a leg. 
I t  is Hood’s position tha t AS 23.30.172 ap­
plies to permanent partial disability, and 
tha t the benefits applicable in March 1976 
when his condition was rated as a perma­
nent partia l disability should be regarded as 
those “ currently existing.”

The employer and the state, on behalf of 
the Workmen’s Compensation Board, take 
the position tha t AS 23.30.172 does not ap­
ply to permanent partial disability benefits, 
and tha t to hold otherwise would impair 
contracts in violation o f the federal and 
state constitutions.5

[2] There are two conflicting principles 
applicable to the construction o f AS 23.30.- 
172. Workmen’s compensation acts should 
be liberally construed in favor o f the em­
ployee,6 bu t statutes are presumed to oper­
ate prospectively and w ill not be given a

3. See London v. Fairbanks Municipal Utilities' 
Employers Group, 473 P .2 d  639, 642 n . 2 ( A la s ­
k a  1970).

g a t i o n  o f  c o n t r a c t s , "  a n d  a r t .  I, s e c .  15 o f  t h e  
A l a s k a  C o n s t i t u t i o n  s im i l a r l y  p r o v i d e s  t h a t  n o  
l a w  im p a i r i n g  t h e  o b l i g a t i o n  o f  c o n t r a c t s  s h a l l  
b e  p a s s e d .

5 . A r t .  I, s e c .  10 o f  t h e  U n i t e d  S t a t e s  C o n s t i t u ­
t i o n  p r o h i b i t s  s t a t e s  f r o m  “ im p a i r i n g  t h e  ob li-

6. S.LW . v. Alaska Workmen's Compensation 
Board, 4 9 0  P .2 d  42, 43 ( A la s k a  1971); Libby, 
McNeill & Libby v. Alaska Industrial Board, 
191 F .2 d  262, 264, 13 A l a s k a  396  ( 9 th  C i r .  
1951), cert, denied, 342 U .S .  913, 72 S .C t .  359, 
96  L E d .  683  (1952).
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retroactive effect, unless by express terms 
or necessary implication, i t clearly appears 
tha t tha t was the legislative intent.7

The employer argues tha t the in ten t of 
AS 23.30.172 was to bring the benefits of 
permanently tota lly disabled persons up to 
those o f employees whose injuries resulted 
in anyth ing other than permanent tota l dis­
ability. Prior to the 1974 amendments to 
the act, a permanently tota lly disabled per­
son’s wages were to be considered as not 
exceeding $175.00 per week. AS 23.30.- 
175(b). Maximum compensation was sixty- 
five percent of the $175.00. AS 23.30.180. 
Individuals w ith other types of disability, 
however, were subject only to a $175.00-a- 
week maximum payment. AS 23.30.175(a). 
Since compensation was at the rate o f six­
ty -five percent of average weekly wages, 
the ir maximum weekly rate fo r compensa­
tion purposes was $269.23 per week as op­
posed to the $175.00 maximum allowable in 
computing permanent total disability com­
pensation. The 1974 amendments did have 
the effect o f elim inating tha t discrepancy.8 
But there is no indication tha t this was the 
sole purpose o f the enactment.

Both the state and the employer argue 
tha t the 1974 act applies only to “ rates of 
compensation”  established by AS 23.30.175 
and .180 and not to maximum benefits of 
sec. 190 which are payable as a lump sum 
and in addition to the on-going compensa­
tion based on a percentage of the weekly 
wage. We find this argument unpersuasive 
in view of the language tha t "benefits” 
were to be calculated at “ currently existing 
benefit rates." We construe the provision 
to mean tha t the "benefits” fo r loss o f a leg

7. Cropley v. Alaska Juneau Gold Mining Co., 
131 F .S u p p .  34, 36, 15 A l a s k a  531 (D .C . 1955); 
Stephens v. Rogers Const. Co., 411 P .2 d  205, 
208  ( A la s k a  1966); Hill v. Moe, 367 P .2 d  739, 
742  ( A la s k a  1961), cert. denied, 370  U .S . 916, 
82 S .C t .  1554, 8 L .E d .2 d  498 (1962). S a n d s ,  2 
S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n ,  §  41.04 a t  
252  (4 th  e d .  1973).

8. A d d i t i o n a l  c o m p e n s a t i o n  f o r  t h o s e  p r e v i o u s l y  
i n j u r e d  w a s  t o  b e  a p p r o p r i a t e d  f r o m  t h e  g e n e r ­
a l  f u n d  r a t h e r  t h a n  b e i n g  p a y a b l e  b y  t h e  e m ­
p l o y e r  o r  i t s  i n s u r a n c e  c a r r i e r .  C h a p .  51, s e c .
2, S L A  1974.

would be calculated at the currently-exist­
ing benefit rate fo r such a permanent par­
tia l disability.

The state presents a complex argument 
based on the legislative history of AS 23.- 
30.172 to the effect tha t partial disability 
was not intended to be covered. There are 
fou r basic types of disability compensation 
payable under the Alaska Workmen's Com­
pensation Act: (1) temporary total disabili­
ty , (2) temporary partia l disability, (3) per­
manent total disability and (4) permanent 
partial disability.9 AS 23.30.172 referred to 
“ benefits fo r temporary and permanent dis­
ab ility .” The state would have us construe 
the "permanent disability" provision as ap­
plying only to "permanent total disability.”

W ith reference to the legislative history 
o f AS 23.30.172, the state points out tha t 
the Senate Finance Committee report fo r 
March 26, 1974 indicates the amount tha t 
the state m ight be required to pay for each 
employee entitled to increased permanent 
total disability compensation, and tha t the 
appropriations and fiscal notes 10 accompa­
nying the budget documents fo r the D iv i­
sion o f Workmen’s Compensation fo r fiscal 
years 1974 through 1977 were based solely 
on projected supplements to weekly rates of 
compensation paid fo r temporary and per­
manent total disability and death. No men­
tion is made o f maximum awards fo r per­
manent partial disability. Thus, the appro­
priation fo r fiscal year 1976 which doubled 
the benefit fo r permanent partial disability 
still was based solely on projected supple­
ments to weekly rates o f compensation paid 
fo r temporary and permanent tota l disabili­
ty w ithout reference to permanent partia l

9. London v. Fairbanks Municipal Utilities' Em­
ployers Group, 473 P .2 d  639, 642 ( A la s k a  
1970).

10. A S  24 .30 .035  p r o v i d e s  in  p a r t :
Fiscal notes on bills. B e f o r e  a  b i l l  w h i c h  

w o u l d  r e q u i r e  i n c r e a s e d  a p p r o p r i a t i o n s  b y  
t h e  s t a t e  i s  r e p o r t e d  t o  t h e  r u l e s  c o m m i t t e e ,  
t h e r e  s h a l l  b e  a t t a c h e d  t o  t h e  b i l l  a n  e s t im a t e  
o f  t h e  p r o b a b l e  a m o u n t  o f  t h e  a p p r o p r i a t i o n  
i n c r e a s e  f o r  t h e  s u c c e e d i n g  f i s c a l  y e a r s .  T h e  
e s t im a t e  o r  s t a t e m e n t  s h a l l  b e  p r e p a r e d  b y  
t h e  d e p a r tm e n t  o r  d e p a r tm e n t s  a f f e c t e d .
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disability. This history may give some indi­
cation tha t the legislature did not intend 
AS 23.30.172 to apply to permanent partial 
disability rates. However, this conclusion is 
weakened by the fact tha t one legislature 
passed the 1974 bill, and a d iffe ren t legisla­
ture considered the appropriations fo r fiscal 
year 1976.11 Moreover, the Division of 
Workmen’s Compensation o f the Depart­
ment o f Labor knew how many employees 
had previously been rated as permanently 
to ta lly disabled so tha t computations could 
be made as to the increased amounts they 
would receive. There was lit t le  basis, how­
ever, fo r predicting the number of employ­
ees previously injured who would subse­
quently be rated as having a permanent 
partia l disability.

A fu rthe r enactment to be fitte d into the 
construction o f this statutory jigsaw puzzle 
is the amendment to AS 23.30.172 which 
was passed in 1976. Chap. 252, Sec. 3, SLA 
1976 altered the section so as to lim it its 
provisions expressly to temporary total dis­
ab ility cases which have existed fo r more 
than two years and permanent total disabil­
ity . There is thus no question but tha t the 
provision does not apply to permanent par­
tia l disability awards accruing afte r the ef­
fective date o f the 1976 amendment— Sep­
tember 22, 1976.12 That amendment could 
be construed either as conform ing to the 
prior intention o f the legislature or as ef­
fecting a change so as to elim inate coverage 
o f permanent partial disability from its pro­
visions.

In favor of the employee’s construction of 
the section is the fact tha t the 1974 act 
referred to "benefits fo r temporary and 
permanent disability.”  There are two types 
o f permanent disability— total and partial. 
Since neither was specified, the normal l i t ­
eral reading of the act would include both.

S till another consideration unargued by 
the parties seems significant. The 1974 act

11. A S  23 .30 .172  w a s  p a s s e d  b y  t h e  s e c o n d  s e s ­
s i o n  o f  t h e  E i g h t h  L e g i s l a t u r e .  T h e  n ew ly -
e l e c t e d  N i n t h  L e g i s l a t u r e  i n c r e a s e d  t h e  p e r m a ­
n e n t  p a r t i a l  d i s a b i l i t y  b e n e f i t s  b y  a m e n d i n g  A S
23.30.190(2), e f f e c t i v e  M a y  22 , 1975.

referred to "curren tly existing benefit rates 
regardless o f the benefit rates in existence 
a t the time o f the in ju ry .”  "Currently ex­
isting rates” could have meant those in 
existence at the time o f the enactment of 
the 1974 act, AS 23.30.172, or those current­
ly existing a t the time tha t the benefits 
became due and payable. Again, we are 
confronted w ith conflicting principles: one 
tha t workmen's compensation acts should 
be liberally construed in favor o f the em­
ployee, and the other tha t statutes are pre­
sumed to operate prospectively. The la tte r 
principle in this case would dictate tha t the 
newly-enacted rates not be given a retroac­
tive effect, so as to apply to injuries previ­
ously received, unless expressly indicated by 
the act. Here, however, i t is clear tha t the 
legislature intended to give the act a re tro ­
active effect so tha t we are concerned only 
w ith the scope o f its retroactive provisions.

[3] We have concluded tha t the higher 
benefits prescribed by the 1975 amendment 
to AS 23.30.190 are applicable. Of the 
many conflicting policies and rules o f con­
struction, we find tha t the lite ra l reading o f 
the statute together w ith the liberal con­
struction to be given workmen’s compensa­
tion laws should control. AS 23.30.172 re­
ferred to “ permanent d isability" w ithout 
lim iting tha t term to a particu lar type of 
such disability. Thus, lite ra lly , i t applied to 
permanent partia l disability as well as to 
permanent total disability. I f the uniform ­
ly-accepted legislative policy of bene fitin g 
the employee were enhanced by some other 
construction, we m ight be persuaded by th<- 
various arguments presented. But here, 
the liberal construction to be given compen­
sation acts is in accord w ith the lite ra l 
terms of the statute.

[4 ] Both the employer and the state ad­
ditionally contend tha t 'o  make the 1975 
amendment applicabl. .mpairs contractual

12. I t  s h o u l d  b e  p o i n t e d  o u t  t h a t  t h i s  d e c i s i o n  
a p p l i e s  o n l y  t o  t h e  l im i t e d  n u m b e r  o f  c a s e s  
i n v o l v i n g  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  i n  w h i c h  
i n j u r y  o c c u r r e d  p r i o r  t o  M a y  22, 1975 w h e n  
p e r m a n e n t  p a r t i a l  d i s a b i l i t y  b e n e f i t s  w e r e  i n ­
c r e a s e d ,  a n d  d i s a b i l i t y  d id  n o t  b e c o m e  f i x e d  
u n t i l  a f t e r  t h a t  d a t e .
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rights in violation of the state and federal 
constitutions. We find this argument inap­
plicable to the law in question as sec. 2 of 
chap. 51, SLA 1974 expressly provides that: 
‘‘[f]unds needed to carry out the provisions 
o f this section shall be appropriated from 
the general fund.” Since the ultimate bur­
den of making the additional payments is 
not imposed on either the employer or its 
insurance carrier, we fa il to see where any 
of the ir contractual rights are impaired.13

REVERSED AND REMANDED.14

O |  KOTSUMBEftSYSTEM
V .  3

banks, James R. B la ir and Gerald J. Van 
Hoomissen, JJ., o f possession of cocaine, 
and he appealed. The Supreme Court, Ra­
binowitz, J., held that: (1) it was reasonable 
under warrantless search fo r weapons inci­
dent to a law fu l arrest exception to war­
ran t requirement fo r police officer to con­
duct a warrantless search o f defendant’s 
shirtpocket and to seize a glass vial found 
therein; (2) opening o f vial and testing of 
white powder contained therein were ju s ti­
fied under “ plain view” doctrine, and (3) 
sentence in form of a fine o f $500 was not 
excessive in view of fac t tha t defendant 
had been carrying a gun and needed to be 
impressed w ith seriousness of offense.

A ffirmed.

Kent C. WELTIN , Appellant, 

v.

STATE o f Alaska, Appellee.

No. 2932.

Supreme Court of Alaska.

Feb. 17, 1978.

Defendant was convicted in the Superi­
or Court, Fourth Judicial District, Fair-

13. W e  d o  n o t  p a s  s  o n  w h e t h e r  t h e  a c t  w o u l d  
o t h e r w i s e  im p a i r  c o n t r a c t  r i g h t s .  T h e  t r a d i ­
t i o n a l  a n a l y s i s  f o l l o w in g  Trustees o f Dart­
mouth College v. Woodward, 4  W h e a t .  (17 
U .S .)  518, 4 L .E d . 629 (1819), w o u l d  h o l d  t h a t  
t h e  r i g h t s  a n d  o b l i g a t i o n s  o f  t h e  p a r t i e s  v e s t e d  
a t  t h e  d a t e  o f  i n j u r y  a n d  c o u l d  n o t  b e  a l t e r e d  
t h e r e a f t e r .  Mitchell v. United States Fidelity & 
Guaranty Co., 206  F .S u p p .  489, 4 9 0  ( E .D .T e n n .  
1962); McPhail v. Latouche Packing Co., 8 
A l a s k a  297, 308  ( D .C .A la s k a  1931); Phillips v. 
City o f West Palm Beach, 70  S o .2 d  345, 346 
( F la .  1953); Salmon v. Denhart Elevators, 72
S .D .  110, 30 N .W .2 d  644, 648 (1948); but see, 
Price v. All American Engineering Co., 320 
A .2 d  336, 339-40  (D e l. 1974), w h i c h  h e l d  t h a t  a  
s t a t u t e  i n c r e a s i n g  b e n e f i t s  t o  e m p l o y e e s  p r e v i ­
o u s l y  i n j u r e d  d i d  n o t  v i o l a t e  t h e  c o n t r a c t  c l a u s e  
b e c a u s e  t h e  W o r k m e n ’s  C o m p e n s a t i o n  A c t  c r e ­
a t e d  a  s t a t u s - o r i e n t e d  r e l a t i o n s h i p ,  n o t  a  c o n ­
t r a c t u a l  o n e .  M o ie o v e r ,  s o m e w h a t  l i k e  t h e  
A l a s k a  a c t ,  t h e  D e l a w a r e  s t a t u t e  d i d  n o t  d e ­
p r i v e  i n s u r a n c e  c a r r i e r s  o f  p r o p e r t y  w i t h o u t  
d u e  p r o c e s s  o f  la w ,  a s  t h e y  h a d  a  r i g h t  t o  
r e im b u r s e m e n t  o f  t h e  e x t r a  p a y m e n t s  f r o m  t h e

1. A rres t <fc=71.1(6)
Where, in face of a truculent defendant 

and a potentia lly hostile crowd o f bystand­
ers, o fficer attempted to conduct a pat- 
down search fo r weapons a fte r arresting 
defendant on an outstanding tra ff ic war­
rant, during course o f wh 'ch officer’s hand 
h it something hard in defendant’s sh irt 
pocket, i t was reasonable under warrantless 
search fo r weapons incident to a law fu l 
arrest exception to warrant requirement

s t a t e .  See also, McAllister v. Board o f Educa­
tion, 79  N . J . S u p e r .  249, 191 A .2 d  212, 217-18  
(1963).

14. B a s e d  o n  t h e  r e s u l t  r e a c h e d ,  w e  d o  n o t  c o n ­
s i d e r  H o o d ' s  s e c o n d  a r g u m e n t  t h a t ,  w i t h o u t  
c o n s i d e r i n g  A S  23 .30 .172 , h e  w o u l d  b e  e n t i t l e d  
t o  t h e  h i g h e r  a w a r d  d u e  t o  t h e  a m e n d m e n t  o f  
A S  23 .30 .190  b e f o r e  h i s  p a r t i a l  d i s a b i l i t y  b e ­
c a m e  p e r m a n e n t .  I t  i s  h i s  c o n t e n t i o n  t h a t  t h e  
c o m p e n s a t i o n  f o r  p e r m a n e n t  p a r t i a l  d i s a b i l i t y  
b e c a m e  d u e  a s  o f  t h e  d a t e  h i s  c o n d i t i o n  c o u l d  
b e  r a t e d ,  w h i c h  w a s  M a r c h  1976, r a t h e r  t h a n  
t h e  d a t e  o f  i n j u r y  in  1973. A l t h o u g h  a  f e w  
s t a t e s  h o l d  t h i s  p o s i t i o n ,  Peters v. Chrysler 
Corp., 295  A .2 d  702, 704  (D el.1972); LeBrun v. 
Woonsocket Spinning Co., 106 R .I . 253, 258 
A .2 d  562, 564-65  (1969); Allen v. Kalamazoo 
Paraffine Co., 3 1 2  M ic h .  575 , 20  N .W .2 d  731, 
732  (1945), i n  t h e  a b s e n c e  o f  l e g i s l a t i o n ,  w e  
w o u l d  f i n d  i t  d i f f i c u l t  t o  a d o p t  i n  v i e w  o f  w h a t  
w e  b e l i e v e  t o  b e  t h e  c o n s i s t e n t  c o n t r a r y  c o n ­
s t r u c t i o n  b y  t h e  A l a s k a ' s  W o r k m e n ' s  C o m p e n ­
s a t i o n  B o a r d .


