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DATED a t  F a i r b a n k s ,  A la s k a
.

day o f Docombor

(Not Availab.e For Sinnaturo)_____
Jo e  J .  Thomas, Member

S te v e  M. Thompson, Mejji'oer

W i l l i a m  S . L .  W a l t e r s ,  D e s ig n a te d  Chairm an

ALASKA WORKERS' COMPENSATION BOARD

WSLW/eb

I f  co m p ensa t io n  p a y a b le  u n d e r  term s o f  t h i s  d e c i s io n  i t  i s  due on the  
d a te  o f  i s s u e ,  and p e n a l t y  o f  2 0 - p e r c e n t  w i l l  a c c r u e  i f  n o t  p a id  
w i t h i n  14 d ays  o f  th e  due d a t e ,  u n le s s  i n t e r l o c u t o r y  i n j u n c t i o n  
s t a y in g  payment i s  o b ta in e d  i n  S u p e r io r  C o u r t .

APPEAL PROCEDURES

A co m p ensat io n  o rd e r  may be ap p ea led  through p ro c e e d in g s  i n  the  
S u p e r io r  C o u r t  b ro u ght  bj a p a r t y  i n  i n t e r e s t  a g a i n s t  th e  Board and 
a l l  o t h e r  p a r t i e s  to  th e  p ro c e e d in g s  b e fo re  th e  B o a rd ,  a s  p ro v id e d  i n  
the  R u le s  o f  A p p e l l a t e  P ro c e d u re  o f  the  S t a t e  o f  A l a s k a .

A co m p ensat io n  o rd e r  becomes e f f e c t i v e  when f i l e d  i n  th e  o f f i c e  o f  
the  B o a rd ,  and u n le s s  p ro c e e d in g s  to  a p p e a l  i t  a r e  i n s t i t u t e d ,  i t  
becomes f i n a l  on the  3 1 s t  day a f t e r  i t  i s  f i l e d .
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S c o t t  W e t z e l  S e r v i c e s  I n c o r p o r a t e d
An A lfiiia ie  o l I n c  H om e Group . Inc 

741 Sesam e Street • Suite 1 A . - .  Anchorage, A laska 99503 

Phone:(907)561-1725-

February 17, 1983

6- E- Waldroup, D- C- 
6831 Jewell Lake Road 
Anchorage, AK 99802

RL: Ethics Committee-Alaska Chiropractic Association

Dear Dr- Waldrop: ••

I 'm writing to you as Chairman op the Ethics Committee of the Alaska Chiro­

practic AsSOCI/TION A30UT A SITUATION WHICH I FEEL SHOULD BE CALLED TO THE 

ATTENTION OF YOUR COMMITTEE-

I've attached hereto copies of two bills from the Eagle River Chiropractic 

Clinic (Gerald W- Lizer, D-C-) wherein it. is clearly indicated he ha: two 

separate mfthods of billing; one for patients who are covered by workers' com­

pensation insurance and a lower billing rate for patients who pay on a person­

al basis- The $98 bill was given directly to the patient and you will note

THAT THE 12/28/82 CHARGE FOR PROCESS NUMBER 97260 IS IN THE AMOUNT OF $24 AND 
ON THE BILLING TO JS THE SAME VISIT IS CHARGED OUT AT $28- THE SAME SITUATION

app li e s on December 30th a nd in a ddition for process number 97119, the patient

WAS CHARGED $1U WHEREAS WE V/ERE CHARGED $26-

YOU WILL NOTE ON BOTH INVOICES, THE PRINTED CHARGE HAS BEEN CROSSED THROUGH

and on Invoice Dumber 3977 which was given to the patient, the $22 charge was
CHANGED TO $24 AND ON THE BILLING TO US, IT WAS CHANGED FROM $26 TO $28.

In ADDITION, ON THE INSURANCE BILLING, I CALL YOUR ATTENTION TO THE CHARGE ON' 

1/10/83 FOR PROCESS 72010— X-RAYS OF ENTIRE SPINE, WHEREIN THE STATED PRICE 

ON THE INVOICE IS $96 AND WE HAVE BEEN CHARGED $99-

Fr a n k l y , t h e i n s u r a n c e i n du s t ry is of t h e o p i n i o n t h a t t h i s p r a c t i c e is r a t h e r

WIDE-SPREAD AMONGST MANY OF THE CHIROPRACTORS AND IT IS MOST UNFORTUNATE FOR 

THE REPUTATION OF ALL THE GOOD DOCTORS THAT THEY MUST SUFFER FOR THE UNETHICAL 

PRACTICES OF A FEW-



TMIjL I iVU

February 17, 1983

This is mot the first time that we have encountered this situation, although I 
don't recall it specifically being this same clinic, rut in most instances we

ARE SIMPLY TOLD THAT IT WAS AN ERROR IN BILLING AMD IT IS SIMPLY SWEPT UNDER 

THE RUG- I DO NOT THINK THAT IS THE PROPER SOLUTION AND THAT IS WHY I AM 

CALLING THIS MATTER TO YOUR ATTENTION FOR THE PROPER ACTION-

IN ADDITION TO THE OBVIOUS OVERCHARGE, WE WOULD LIKE TO ADD THE ADDITIONAL 

COMPLAINT OF EXCESSIVE CHARGES- WE ARE ATTACHING COPIES OF THE BILLINGS FROM

the Eagle River Chiropractic Clinic for the period 12/28/82 through 2/7/83,
AND IN THAT PERIOD OF JUST OVER ONE MONTH, THE CHARGES TOTAL $1,387-50- IN­
VOICE Number 3640 indicates total charges of $521 but in adding the in; ividual 
CHARGES, THEY ONLY TOTAL $441 AND THAT IS.THE AMOUNT WE HAVE USED IN aRRIVIMG 

AT THE TOTAL OF $1,387-50- HOWEVER, THERE MAY BE A CORRECTION ON THIS BILL IN 

THAT PROCESS NUMBER 9U000 IS WHITED OUT AND INDICATES $2 AND THIS IS PROBABLY 

AN ERROR THAT THEY MEANT TO CORRECT BUT DIDN'T*

I MIGHT ALSO STATE THAT IT IS BECAUSE OF THE PRACTICE OF GOUGING INSURANCE - 

COMPANIES BY THE CHIROPRACTIC AND MEDICAL COMMUNITY THAT THERE IS A LORRYING 

EFFORT UNDERWAY TO HAVE A BENEFIT PAYMENT SCHEDULE ON ALL WORKERS' COMPENSA­

TION CLAIMS AND NO CHARGE IN EXCESS OF THE BENEFIT SCHEDULE WOULD BE ALLOWED 

OR PAYABLE-

Th a n k y o u v e r y m u c h f o r l o o k i n g  into t h i s m a t t e r f o r u s - 

Ve r y t r u l y y o u r s ,

SCOTT VibTZEL SERVICES, INC-

Re n e e H u r r a y 

Al a s k a Ma n a g e r

KH/vp

cc: AWCB (w i t h e n c l o s u r e s )



March 7, 1984

George B. Wichman. M. D..
3645 LaTouche Street 
Anchorage, AK.. 99508

Re: Patient //5-77108 •
James M. Carter vs. Municipality of Anchorage 
Date of alleged injury - 11/18/83

Dear Dr. Uichman: , ,

You and I go back a good many years. In fact, long enrugh that I recall 
when you used to jokingly tell all your patients all they needed was a 
vacation in Hawaii - and one of them took you seriously and the comp board 
made the insurance carrier pay the claim. You assured me you had learned 
a lesson and would never repeat that mistake again. I doubt the Board 
would ever rule that way again because most of the ground rules have changed 
since those days.

Anyway, working up to the present, we now have the case of James M. Carter 
who was operated on with a laminectomy on 2/3/84 and given a 10% P.P.D., 
rating one week later with the recommendation that he be given a settlement 
so that he might be able to take a vacation in a warmer climate.

First of all, that "ain't the way the game is played anymore". Even in the 
"old days" when we used to make lump sum settlements for a P.P.D, rating, the 
Board would not accept a P.P.D. rating until a year or more following a back 
surgery. ■■

Under current regulations, there is no such thing as a lump sum P.P.D. settlement 
per se. Settlements, if any, are now predicated on loss of wage earning capacity 

which can only be determined after the employee, returns to gainful employment.
If he returns to the same or similar employment, with no loss in wage earnings, 
he receives nothing.

Obviously, this determination is very premature in Mr.. Carter's case. If he 
recovers and is able to return to his prior employment, he will suffer no wage 
loss. If he is unable to return to his former occupation, we are required by 
law to rehabilitate him to a new occupation and when he returns to employment 
and is again earning wages, then, and only then can his wage earning impairment, 
if any, be determined.

Should he, in fact, have an earning impairment, the Board generally favors a 
weekly payment as opposed to a lump sum payment in order to remove any disin­
centive to prolong disability to wait for a large settlement. I'm sure you 
will agree that this is a much more reasonable and humanitarian approach to 
claims handling.



Now the system is designed to return everyone to an active and productive 
life style in the shortest possible time, which is obviously the best possible 
result for an injured employee.

I am telling you all of this because I learned recently in a conversation with 
Dr. Reese that the medical profession is often the last to know of changes- 
in the worker’s compensation laws and methods of handling claims. This is 
really unfortunate because you are such an integral and important factor in 
the handling of worker's compensation claims. Perhaps we should : have a joint 
meeting and discuss some of these factors.

At any rate, returning to the case of James Carter, he is now under the impres,sion 
that we owe him a trip to Hawaii. Dr. Wichman, that is not the case and we 
are not going to do it. I seriously doubt that this back surgery is unique 
among the thousands of others and that he alone deserves an all expense trip 
to Hawaii.

•T' f

Unless and until the Worker's Compensation 3oard rules that all back surgery 
patients must be sent out of state to warmer climates to recuperate or live, 
we are not going to set any precedents by paying for anyone to go to Hawaii, 
or anywhere else, including Mr. Carter. I feel sure you will understand and 
agree with our position.

«
As you know, Mr. Carter took the matter of his lump sum settlement for the 
rating you gave him to the Worker's Compensation Board and he was given the 
same information that I have provided you above. Mr. Carter has indicated to 
us that you told him the Board was wrong and he is still demanding we give 
him some kind of lump sum, although none of us have any basis to determine what 
that lump sum should be based on. The old days if a 10% P.P.D. computing to 
$3000.00 or $6000.00 are long gone.

It's a whole new ball game and we all have to play according to current rules, 
whether we like it or not. Old habits die hard, but fortunately they do die 
and everyone is usually-better off for it.

Anytime you or your associates would like to take time out of your busy 
schedules to meet with me, or others from our industry, we will be happy to 
accomodate you.

Best personal regards,

Renee Murray
Vice President
SCOTT WETZEL SERVICES, INC,

RM/ss

cc: Alaska Worker's Compensation Board ■■ is.
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JAMES G. GOLLOGLY, M.D., F.R.C.S. (C) 
DOCTOR'S MEDICAL & SURGICAL CLINIC 

411 FOURTH AVENUE 
FAIRBANKS. ALASKA 99701

T e l e p h o n e  9 0 7 - 4 5 2 - 4 6 4 6  
9 0 7 - 4 5 2 - 2 1 6 7

ORTHOPAEDIC CONSULTATION

December 16, 1987

Re: Lenore Morris
Referred by: Becky McLoud, Scott Wetzel Services

HISTORY OF PRESENTING COMPLAINT:

Ms* Morris, a 44 year old white female, relates that she works for Pav and Save,
•k t

Gavora Mall, as a cashier/clerk/stocker. She has been working there for the past 

eight years, and in March of 1987, felt that she injured herself when she was lifting 

boxes and putting up shelving. She noticed a throbbing pain in her low back after 

she had been lifting up boxes of boots to put on a cart. This was almost at the end 

of the day, so she finished her shift and went home. When she got up the next

morning, her back was still bothering her, so she went to the chiropractor, Dr.

Rublee. She took that day off work, but returned to work the next day, and has been

at work all the time without any further time lost. Her back is still hurting, but

she is still doing her regular job. She is also still going to the chiropractor,

approximately three times a week. There was an interval when she did not attend the

chiropractor, as about the 15th of July, she was told that Worker's Comp would not 

pay for it any longer, so she stopped. Then she started going again in November 

because she started "aching all over."

PRESENTING COMPLAINTS:

She says now that her back still bothers her. She has no real idea of what causes

this, but it is now associated with her arms going to sleep, and headaches. She says

that sometimes when her back hurts it will go right down into the bottom of her feet

and her heels will hurt. The chiropractors are reported tc have said that thermo-
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graphy does not show anything, and nobody has given her a clear idea of what is 

wrong.

PAST MEDICAL HISTORY:

This is notable for her tonsils and adenoids being removed in 1971. Otherwise, she 

has had two children, who are now aged 27 and 25, and has been very well.

MEDICATIONS:

She occasionally takes Motrin for her menstrual cramps. She gets this medication 

from Dr. Steiner.

ALLERGIES: ? !

She is not allergic to anything.

SOCIAL HISTORY:

She is originally from Missouri, where she dropped out of high school, but sub­

sequently obtained her GED. She has never been to college. She came up to Fairbanks 

in 1974, and has been working for Pay and Save, here, since about 1976. She has 

worked most of her married life, variously in K-Mart and St. Elizabeth's Hospital in 

Oregon, and in Pay and Save at various locations. She has been married to her first 

husband for 28 years, and he is self-employed, owning a collection agency and a 

towing company.

COMPENSATION LEVEL:

She is currently at work and receives her normal work wages. She does not really 

know if there are any significant compensation problems.

ON EXAMINATION:

She is a very pleasant, middle-aged lady, who weighs 143 pounds and is 5' 1.5" tall. 

Her blood pressure today is 90/50.

EXAMINATION OF HER HEAD:

This appeared to be normal. There was no obvious cause for headaches that I could



Re: Lenore Morris

detect, as she had good dentition, her ears were normal, and there were no visual 

p roblems.

EXAMINATION OF HER NECK:

She had a good range of movement of her neck. She did, however, have some pain when

her head was compressed on her neck, and much less pain when her head was distracted

from the neck. The pain was localized mainly to the back of the neck.

EXAMINATION OF HER THORACIC AND LUMBAR SPINE:

This looks normal without any obvious deformity. There is a good range of movement

7 Y
of the spine, and she can flex forward to within three inches of the floor. As she

straightens up, she does experience some pain in her back, manifest by her putting

her hand behind her back. Extension can be carried out to approximately 20 degrees,

and lateral flexion is 30 degrees on either side. She is tender at the lumbosacral

junction and in the L2 area, and also is minimally tender in multiple other areas.

EXAMINATION OF HER LEGS:

Her leg lengths are equal, and her legs look normal, without any obvious deformities.

She has no obvious muscle wasting. The Trendelenberg tests are normal, and straight

leg raising tests are normal; LaSegue's signs are negative; the ankle jerks and knee ■

jerks are present and equal bilaterally; the sensation is normal in all the derma- !

tomes; and the power is normal in all the muscle groups tested. The pulses in her 

feet seemed to be normal.

EXAMINATION OF HER ARMS:

Both arms looked completely normal. There is no evidence of any deformity or muscle 

wasting. There is a full range of movement of all the joints; the sensation appears 

to be appropriate in all dermatomes; and the power is normal in all the muscle

groups. She does, however, have Tinel's sign positive on both wrists, and Phalen's

sign is also positive in both wrists, with the left experiencing more tingling and

• 3



numbness than the right. She thus has evidence of carpal tunnel syndrome.

REVIEW OF TIE X-RAYS:

Initially, I thought she had no x-rays, so I x-rayed the involved areas of her body 

today. In the cervical spine, she was seen to have degenerative disc disease at C5- 

6, with some anterior osteophytosis at this level and some posterior osteophytes 

encroaching on the neural foramen, but nothiang that would be unacceptable for her 

age. Similarly, in the thoracic spine, she had some degenerative disc disease with 

anterior spurring at multiple levels. In the lumbosacral spine, there were minimal 

signs of disease, but these minimal signs were concentrated at L4-5 and L.3-4. There 

was no advanced disease in any area. An x-ray of both wrists showed that there was a 

cyst in the right scaphoid, but it was unlikely that this abnormality was con­

tributing to the carpal tunnel syndrome, which was worse on the left wrist.

Subsequent to her leaving, I found a rolled up packet of x-rays and notes from 

the chiropractor. The x-rays dated from November 5, 1987, and essentially showed the 

same manifestations of mild degenerative disease, as did the x-rays that I took 

earlie r.

REVIEW OF THE RECORDS;

I do have two lots of copies of the chiropractor's records. According to the notes, 

she was initially seen by Dr. Rublee on April 27, 1987, and the diagnosis at that

time was acute traumatic lumbosacral strain. The chiropractic treatment then com­

menced. Treatment continued through August 14, 1987, when it was stated that the

patient was still having pain and discomfort in the area of injury, and that this was 

aggravated by her work. However, on June 30, 1987, a note stated that on June 16,

1987, she had started experiencing pain in the cervical and thoracic regions, and at 

this time chiropractic treatment had been extended to these regions. A new report 

dated November 15, 1987, by Doug Kenyon, D.C., now diagnoses "muscular strain in the

4



.
D O C T O R 'S  M EDICAL Qc S U R G IC A L  CLINIC 

FA IR B A N K S . A LA S K A  99701

December 16, 1987 
Re: Lenore Morris

low back; cervical brachial syndrome." 

DIAGNOSES:

My diagnoses are as follows.

1. Degenerative disc disease at multiple levels in the spinal column between the

neck and the low back.

2. Bilateral carpal tunnel syndrome, left worse than right.

3. Possible polymyalgia rheuinatica.

DISCUSSION:

Ms, Morris' initial story seems quite clear. She had some back pain at work and this

bothered her for a few months. She initially received treatment for this from the

chiropractor. About two months after this, she started having having pain in the 

neck and tingling in the arms. This has all been treated as an exacerbation of the 

original "injury" two months earlier. The treatment has continued and there is no 

clear basis put forward in the records as an explanation for the increase of the 

patient's symptoms.

As far as I am concerned, it seems clear that Ms. Morris has degenerative 

disease in the spinal column in the cervical, thoracic and lumbar areas. She also 

has bilateral caqjal tunnel syndrome. In addition to this, I have the feeling that 

there is something else going on: that perhaps she has some arthritis or other

underlying condition.

RECOMMENDATIONS:

I cannot see that treatment should continue without a more specific diagnosis in this 

case. The carpal tunnel syndrome seems obvious to me, and I think she should receive 

some treatment for this. . This is new and has not been so far identified. The 

degenerative disc disease in her spine is common, and probably does not need a lot of 

treatment, as she can learn to modify her activities and then to ameliorate her



D O C T O R ’S  MEDICAL 8c S U R G IC A L  CLINIC 
F A IR B A N K S , A L A S K A  9 9 7 0 1

December 16, 1987 
Re: Lenore Morris

symptoms as necessary. I have, however, sent off some tests to see whether she has 

some sort of arthritis and these results should be forthcoming soon.

ABILITY TO WORK:

I have told Ms. Morris today that she could continue working, as she has been, but

that she should try to modify her heavy work and not attempt to do as much as she was

able to do twenty years ago. It seems to me that she is a very consciencious and

probably very capable worker, and maybe at this point in her life, is doing more than

other workers would consider reasonable.

7  f
CAUSAL RELATIONSHIP:

I have no doubt that her back started to ache after lifting boxes at work, back in 

April. However, I think there are other explanations for her other symptoms. Her 

carpal tunnel syndromes are most likely to be work related, and she may have an 

arthritic condition.

DISABILITY RATING:

I do not think that Ms. Morris is disabled in any permanent sense.

Sincer

Jarnci

CTrtru
j<h Gol loglyT-t*. d . 

aedic Surgeon

December 22, 1907 

Addendum:

Her sedimentation rate was 48 mm/hr; she has abnormal thyroid function tests, and may 

be hypothyroid; and is also slightly anaemic. She needs an internal medicine 

evaluation, which I will organise.

6



HISTORY OF CHIROPRACTIC CARE FOR DAVID MULLINS

TREATED BY ROBERT KENT, D. C.

NUMBER OF 

VISITS PER 

WEEK

1 1980

Mullins reported nine neck and/or back injuries between 1980 and 1987 and total chiropractic 
care cost
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> • Economic realities 
strip the romance 
out of homesteading

' By EAV. PIPER
Daily News reporter

he firs t day  Jim  and .Gerry Lee 
C a rte r  s tep p ed  fo o t on to  w ha t 
would become th e ir  hom estead, 
they found a brow n-bear track  as 
big as the hubcap on a V olksw a­
gen. "T h a t,” says Gerry, "w as 
letting  us know  w e had  n e ig h -, 
bors."

There a ren ’t m any hum an neighbors around 
the  C arters' 160-acre ag ricu ltu ra l hom estead 
on the north  side of Willow Creek. B ut there 's  
p len ty  of w ilderness: bears, moose, virgin 
land w aiting  to come u n d er th e  plow. Some­
tim e this spring, th ey ’ll have “proved u p ,” 
giving life to  th e  Jeffersonian  ideal of yeom an 

■ pioneers carving a life out of th e  forbidding 
fro n tie r by the  honest sw eat of th e ir  brow s. 

Well, no t q u ite .
jTnT 'C arter, A laska hom esteader: “ When 

people s ta r t ta lk ing  about hom esteading, they 
th in k , T re e  land! We’re going to  live out in 
th e  boonies and get aw ay from  people!’ T h a t’s 
no t us. If  we w anted  to  iso late  ourselves, I 
w ouldn’t have p u t in  the ro ad .”

G erry C arter, p ragm atist: “I  th in k  a lot of 
people w ould lik e  to hom estead, b u t a very  
sm all percentage can ac tua lly  do i t .” •

A laska is the last place an A m erican can 
■ ' s take o hom estead, gain ing title  to  the land  b y . 

bu ild ing  a home and liv ing  on the  land  for 'a 
designated period. When the  s ta te  D epartm ent 
of N atu ral Resources offers 5,300 acres of s ta te  
land  early  next m onth, officials expect appli- 

: cations w ill come pouring in from  w ould-be 
pioneers p lann ing  to  duplicate the C arte rs’ 
w ilderness experience. Since the  hom estead 
program  was created in  1984, record num bers 
of people have p artic ip a ted  in  lo tte ries  and 
land  disposals. • ■

S tate  land  disposals a re  very  m uch 20th-, 
century program s, com plete w ith  governm ent . 
regulations and 20-year loans, surveying  costs 
and soil conservation  p lans. Y et to  m any  of 
th e  ap p lica n ts , th e  p ro g ram s p ro v id e  > a 
red-blooded rush  of 19th-century nostalg ia, an 
in toxicating potion m ixed from  equal p a r ts  of 
A m erican D ream  and M anifest D estiny.

“ People s till h arb o r the  idea th a t they w ant 
to  be trappers and live out in  the  w oods,” . 
says G ary Gustafson, DN R’s chief of land 
'm anagem ent. "V ery few people can ac tua lly  
do that. We all need to  have a job in  town. 
This isn ’t a program  w here you can live in 
your cabin and com m ute to  Anchorage. I t  ju s t '
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M y  F r s a d a m
ULYfJ GARDNER
slian Science Monitor

i YORK — Tw enty-five years ago, a 
-old housew ife and m other of th ree in 
nd County, N.Y., shook A m erican so- 
uctures to  th e  core w ith  a best se ller 
inched the m odem  w om en’s m ovem ent, 
ding th a t  deeply entrenched a ttitu d es 
ial b a rrie rs  im prisoned educated worn- 
"housew ife trap ,"  B etty  F riedan  called 
anded career opportun ities and  equali- 
men.
ow erful v.ras h er m essage th a t m any 
still ch art the  1960s by  tw o reference 
where th ey  w ere w hen P residen t John 
nedy w as shot, and  w here th ey  w ere 
’ey read “ The Fem inine M ystique.” 
ian appreciates how  long a 25 years it  
n when she hears college studen ts te ll 
di you th fu l enthusiasm , “ Oh, w e’ve 
you in  o u r h is to ry  books!”
!an hard ly  resem bles a figure era- 

in a h is to ry  tex t. S ittin g  in  the 
ied liv ing  room  of h e r 40th-floor apart- 
erlooking C entral P ark , she is dressed 
en turtloneck , b lack  slacks, and w hite  
Modem a r t  hangs on salmon-colored 
and w in te r sun ligh t bounces off a 
settee upholstered in  a  sp lashy  red- 
ple p rin t. . ■ - " .  •
more and  m ore these days, F riedan  
ce h e r ow n h isto rian . She w ill soon 
)r Los Angeles to  serve as a v isiting  
ished professor a t th e  U niversity  of 
n C alifornia, w here, on Feb. 9, she 
:he guest of honor a t  a gala celebrating 
/e r ann iversary  of h e r now-classic

iis personal po in t fo r looking a h e a d . 
ring back, how  does F ried an  see w hat 
Is “ the adven tu re of m y own life” 

to “ the  w onderful adven tu re of the  
s m ovem ent itself, th is  passionate 

th a t has changed possib ilities for
'?
rhetoric gives aw ay F riedan  as an 
ible op tim ist. H ow could she have 
"The Fem inine M ystique” in the firs t 
ithou t a su rp lus of hope? B ut in  an 
w full of th e  retrospection, introspec- 
d prophc-cy appropria te  to an anniver-

m m  u t s i f t ]  t o  r n r n m
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Feminist Beity I
sary, she sound 
b e r no te before 
tak e  over.

F riedan  w on 
m ystique in  thi 
w orse if th e  s 
trem ors w e are  
recession and  se 
is going to be  a 
k in d  of uncerti 
scapegoat, becau 

A lready  she 
th a t new  m ystiq  
th e  im plied  mes; 
up  your fem inis 
Go hom e ag a in .” 

F riedan  tak es  
In  " F a ta l A ttrac  
and crazy” care 
“pure evil, p u r e !
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'0 -y ea r-o ld  w o m an  
M arshall from  O ak  

Tenn., w ro te to ask, 
s ta te  x>i U tah  s till 

! never h ea r it men- 
a the w eather reports, 
and I w orry . L ast fa ll 

Ridge,'' th e  crickets 
tran ije . T h e y 'f r ia d e  
vcs at home w atching 
hopping about; They 

•lilrn, creek, rtup, or 
:r that noise M tW hen 
) thi:! and IhaiHogeth- 
iad tW y le t you ap- 
hem and then  jum ped 

to the ceiling k cr

e w ere  a lso  m oths 
re d isruptive, stomp- 
nd in my h a ir when I 

read in bed. They

k A ,  ■ * y  •

J f i

1 ~ aiiMiwin rf f

at wit’s end

temibeEk
dous w inter. D on’t they m ea­
sure the length of ca te rp illa rs ’ 
h a ir or fuzz? Seems like  I ’ve 
heard  of tu rn ing  over rocks 
bu t I don’t rem em ber w hy."

M urshall is a prim e exam ­
ple of the nation 's in fatua tion
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C o n tin u ed  from P a g e  C-1

doesn’t w ork  th a t w ay ."
F o r the m ajo rity  of people 

who got s ta te  land  through 
v a rio u s  d isp o sa l p ro g ram s 
over the p as t 25 years, the 
litt le  piece of A laska th ey  got 
was a l i tt le  piece of recre­
a tional land. That goes fo r the 
hom estead program , too.
• “ The hom estead program , 
despite w ha t the L egislature 
intended, is also a  recreation­
a l residence p rog ram ,"  says 
G u s ta fso n , “ E ven  th o u g h  
there  are requirem ents th a t  
you actually  live in  it, people 
find w ays to w ork  around it, 
o r they  exercise the purchase 
option .”
, The “ purchase op tion" to 
w hich G ustafson refers was 
n o t ava ilab le  to  sodbusters in  
19 th-century  N e b ra sk a  w ho 
"proved up" on th e ir  govern­
m ent claim s by bu ild ing  a 
hom e and pu ttin g  the p ra ir ie  
to the plow.

; U nder A lask a’s 20th-centu­
ry  program , if you get a 
hom estead or a hom esite, you 

'can gain title  to  the land  by  
.buying it  ou trigh t from  the 
; state. Or, if you have the 
tim e, th e  in itia tiv e  and  the 

.energy, you can prove up in 

.the  trad itio n a l m anner. T h a t’s 
•w hat the C arters have done. 
B ut th is A laska dream  did 

.'not come cheaply.
J im  C arter can’t  p u t an 

exact num ber on his three- 
iy ear investm ent, b u t i t ’s in 
the tens of thousands of dol­
lars. The C arters’ house is a 
c o m fo r ta b le ,  tw o - s to ry ,  
wood-fram e hom e b u ilt w ith  

'conventional m illed and m an­
u fa c tu re d  m a te r ia ls .  T hey  

'h a v e  a rad io  telephone, flush 
to ile ts , a re frigerato r, a gas 
stove, a m icrow ave oven, and 

,a  w asher and dryer. They also 
have a hard-charging diesel 
generator th a t provides am ple 

'.electricity fo r all of it.
They live a couple of m iles 

off H atcher Pass Road on the 
n o rth  side of W illow Creek. 
The M atanuska-Susitna Bor­
ough and the s ta te  D epart­
m ent of F o restry  team ed up 
to  b u ild  a n a rro w  b rid g e  
across the creek, along w ith  
p a r t of the road, because it 
provides access to  fu tu re  tim ­
b e r harvests. C arte r carved 
out the rest of th e  road w ith  a 

‘rented D8 Cat.
• The C arters, m arried  fo r 25 
years and A laskans fo r m ost 
of the last 16, are very  proud 

‘of w hat they 've  accom plished. 
And they’ve got a righ t to feel 
th a t way.

They m oved onto the land

w ith in  a m onth  of w inning 
th e  lo tte ry . They lived  in  a 
ten t fo r th e  f irs t  p a r t of the 
w inter, w hen they  d id n ’t have 
th e ir  sm all wood stove on the 
p ro p e rty  yet. G erry  tends to 
sh iver a b it when she tells of 
the  day i t  w as 23 below  — 
inside th e  ten t. T here w asn’t 
m uch  m o re  th a n  a ro u g h  
clearing and a rougher Cat 
tra il  to  the  land , b u t they 
s ta rted  bu ild ing  as qu ick ly  as 
possible.

"We w ere p u ttin g  nails  in  a 
can on th e  barre l stove so 
th e y ’d w arm  up enough to 
w h e re  w e co u ld  h a n d le  
them ,”  says J im ,, rolling an 
im aginary , ice-cold 16-penny 
nail betw een his fingers' as he 
te lls  th e  story . j

They m oved in to  th e  firs t 1 
section of th e ir  hom e litt le  1 
m ore th an  th ree  m onths afte r 
seeing the  land  fo r th e  firs t 
tim e. I t ’s been non-stop w ork I 
since then: digging the  well, 
adding m ore to  th e  house, 
digging ou t and  fram ing  w alls 
fo r a basem ent, clearing  land 
and p u ttin g  up fences.

In  some respects, th e  story 
of the C arter hom estead is a 
m odem  version of the  F ron­
tie r  H om estead M yth. They 
certa in ly  have pushed back 
th e  forest, and th ey  are  sure 
to  p u t some land to  th e  plow  
in  the  fu tu re . T hey’ll earn 

• th e i r  p a te n t  to  th e  lan d  
through th e ir  labor and  in itia ­
tive.

B ut in o th er w ays, th e ir 
experience is  an  anti-m yth. 
And th ey  know  it.

“They give you the  land, 
b u t then  th ey  give you all the 
g o v e rn m e n t re g u la t io n s ,” 
says Gerry. “ I ’m  not knock­
ing them  (the government), 
b u t people need to know  the 
laird is no t free .”

The C arters w ere able to 
bu ild  th e ir  hom estead because 
they  saved up m oney from 
d ec ad es  o f c o n v e n tio n a l 
A m erican jobs, and th e ir  nest 
egg has allow ed them  to work 
on th e ir  h o m estead  ra th e r 
th an  w orking  fo r a  paycheck. 
And in  the  fu ture, J im  Carter 
is looking fo r sm all tim ber 
sales in  the area and a little 
b it of farm ing to  pay  the 
bills. This is no t subsistence 
farm ing  of the  1840s.

In the long run, says Jim 
C arter, “you have to  produc; 
some incom e off the  land .”

The C arters understand  th 
rea lity  of hom esteading bet 
te r  th an  a lot of the  peopl 
who m ake land policy fo 
A laska. The fro n tie r mytholc 
gy has been a m ajo r influent 
on leg islators and adm in istr;

A  a r u e s o r r ’e
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to rs in bo th  the  s ta te  and 
federal governm ents.

The m ost b la tan t exam ple 
of m yth leading land  policy in 
recent years came from  the 
federal D epartm ent of the  I n ­
te rio r under Jam es W att. Ron­
ald R eagan’s firs t In te rio r sec­
re tary . In 1983, Watt cam e to 
A laska to announce the open­
ing to hom esteading of 10,000 
acres of perm afrost and black 
spruce in A laska’s In terior, 
near Slana, w ith in  sigh t of 
the m agnificent peaks of the 
W rangell M ountains.

S ta te  lan d  an d  w ild life  
m an ag e rs  gagged  a t th e  
thought, and predicted a fias­
co at S lana. There w asn ’t 
enough land, w ater, w ild life  
or business to  support the 
project, they said. They tu rn ­
ed out to  be right.

W ould-be m o u n ta in  m en 
and women came to  A laska 

’ from  all over the country  to 
s take  land under an obsolete 
h o m estead in g  law  designed  
for the A m erican p ra irie , not 
the  A laska tundra . W ithin a 
few m onths of th e  stak in g  
period, m any of the pioneers 
had left, defeated by lim ited  
re so u rces , l im ite d  d ecen t 
land, and lim ited  economic 
opportunities. Tw entieth-cen­
tu ry  rea lity  snuffed out 19th- 
century  dreams.

S ta te  land  m anagers have 
tried  to design program s m ore 
suited  to the m odern day, yet 
they, too, have to  deal w ith  
th e  effects of th e  f ro n tie r  
m ystique on public policy.

T he A lask a  C o n s titu tio n , 
fo r example, includes th is  set 
ox s tra ig h tfo rw a rd  insti'uc- 
tions to posterity : “ I t  is the  
policy of the  s ta te  of A laska 
to se ttle  th e  land ,"  reads the 
beginning of A rticle E ight, 
the  na tu ra l resources section.

To com ply w ith  th is consti­
tu tio n a l injunction, the s ta te  
n a tu ra l resources departm ent 
has offered about a m illion 
acres of land  to  the public 
from  the A laska statehood 
e n title m e n t of 105 m illio n  
acres.

■ l i t

. The offerings have come 
through a v arie ty  of program s 
since the  mid-1960s. Those 
program s have been popular, 
ifl the s tric test sense of the 

m .w o rd ; people w ant land  from 
'V'.k"' • y.-.the s ta te  and they ask  for it

i : . I .^infrequently. In the 1986 dispos- 
ieP a l ,  DNR received 41,000 appli- 
u & cations — a record — for 
j V , parcels on 25,000 acres. (Bud- 
0 get cutbacks left the DNR 
0_  ̂ unable to  hold a sale in  1987.)
ce v G ary Gustafson, the  DNR 
a- m anager in charge of the land

disposal program s, finds the 
num ber of applications p artic ­
u larly  strik ing , because the 
s ta te ’s population  has been 
dropping and overall income 
has been falling.

"T here’s s till a real strong 
p u b lic  in te r e s t  in  o w n in g  
land, p articu la rly  ru ra l land. 
T he old  cab in -in -lhe-w oods 
syndrom e still lives to d ay ,” 
he says. “A lo t of people ju s t 
come in  ask ing  akout it. The 
silent m ajority  is really  a 
v iab le com ponent of the land 
disposal p ic tu re .”

While the landless public 
m ay lik e  the program s, a lot 
of in stitu tions w ith  landed 
in terests do not.

“ We get criticized all the 
tim e w hen we offer land, usu­
a lly  by  people who the  sta te  
has sold land to  in  th e  p as t,"  
says G ustafson.

A num ber of people devel­
op a “shu t the  door behind 
m e’ a ttitu d e  once th ey ’ve got 
th e ir p a r tic u la r  plot. Real es­
ta te  d ev e lo p e rs  re se n t th e  
com petition from  the state . 
Conservation groups question 
the  w isdom  of B alkanizing 
the  public estate. R ural legis­
lators see disposals as th rea ts  
to  local in terests. Local gov­
e rn m en ts  g rip e  ab o u t lan d  
disposals too, because an. in­
flux of new  residents to  new 
s u b d iv is io n s  m e a n s  n ew  
schools, new roads and new 
services w ith  expensive, up ­
fron t costs to  the  existing 
taxpayers. . : ■

Yet despite the varie ty  of 
vocai — and in fluen tia l — 
opponents, DNR is seeing re­
cord levels of in terest in a 
rap id ly  sh rink ing  land dispos­
al program . The re.'son? An 
A m erican m yth em bodied by 
a single w ord.

“The w ord ‘hom estead’ has 
such a lo t of appeal th a t 
w e've had  thousands of peo­
p le come in ,"  says G ustafson. 
“ T hey  g e t h e re  an d  say , 
‘You’re offering free land? 
How do I get som e?’ A nd then 
of course the w ord got out in 
th e  national m edia. It was on 
Paul H arvey. And then  we 
w ere ju s t inundated  w ith  re­
quests. B ut it (the hom estead 
program ) w asn’t  really  d iffer­
en t than  w ha t w e w ere doing 
before."

The hom estead m ythology 
has com bined w ith  economic 
rea lity  to  forge real changes 
in  the  s ta te ’s land disposal 
p rogram  th is  year.

G ustafson says the s ta te  is 
a ll b u t out of the subdivision 
business. T here’s enough v a­
cant, p riv a te  subdivision  land 
in  sa tu ra ted  m arkets like the

Mat-Su area righ t now, and 
probably  w ill be for a long 
tim e. That, along v/ith  the 
fact th a t hom estead lo tteries 
are so popular, m eans that 
DNR is  c o n c e n tra tin g  on 
hom esteads, even if the acre­
age is lim ited.

“ I th in k  w e’re on the right 
track  by  reducing the num ber 
of acres v/e do every y ea r,” 
says G ustafson, who has seen 
th e  land disposal program s go 
from 100,000 acres a year to 
5,000. “ But, I s till th in k  the 
m y s tiq u e  of h a v in g  th a t 
hom estead, and the  s ta te  con­
stitu tio n a l m andate th a t re­
quires us to offer land, and 
th a t in som e areas of the  state  
w e 're  the  only game in tow n
— all those th ings combine to 
m ake it necessary th a t the 
s ta te  continue to  offer a land 
disposal p rogram ."

But, he adds, m ost of the 
best land is gone. O r it was 
never really  there. Back in 
the populist days of 100,000- 
acre disposals, people com­
plained th a t most of it was 
sw am p an d  m uskeg . They 
w ere right. Everyone w anted 
five acres of high ground on a 
creek, b u t A laska has ne ith er 
enough  h ig h  g ro u n d  n o r 
enough creeks in the public 
esta te  to satisfy  everyone.

T oday , say s G u s ta fso n , 
DNR is focusing on quality , 
not quan tity . And now, tha t 
quality  land  — land on the 
road system , land  w ith  good 
soils and tim ber, land tha t 
people really  w an t — all th a t 
is e ither in p riv a te  hands or 
designated for public m anage­
m ent, such as economic or 
conservation purposes.

G ustafson th inks th a t in ­
stead  of the old, c.'bin-in-the- 
woods philosophy of selling 
public lands, the s ta te  needs 
to  g e t m o re  c re a tiv e . H e 
hopes to offer trac ts  fo r sale 
o r lease to  po ten tia l lodge 
owners, fo r example, as a 
w ay to stim ulate  the economy
— and help the  s ta te  get 
m axim um  re tu rn  on the valu ­
able public lands owned by 
all A laskans. "We need to 
ta k e  the land we have and 
upgrade its  value.”

M ean w h ile , th e  f r o n tie r  
m yth  lives on. People like 
Jim  and G erry C arter have 
m odified the m yth to m ake it 
w ork, bu t they know  they’re 
a m inority . “If you have the 
sk ill to w h ittle  a  cabin out of 
the  woods, all you need is 
tim e and an ax ,"  says Gerry. 
“ B ut re a lis tic a lly , i t ’s n o t 
free. We w ere fo rtuna te  to 
have the tim e and income to 
get as fa r as we d id ,"
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"A publication for people concerned about workers' compensation reform"

November 1987

W orkers' C om pensation  p rem ium s will skyrocket up  to 68 percen t in 
1988 fc r som e A laskan  b usinesses u n d er recom m ended ra te s  recently  
suggested  by th e  N atio n al Council on C om pensation Insurance. T he 1988 
ra te s  w ere unveiled  d u rin g  public h ea rin g s  conducted by th e  S ta te  Divi­
sion of In su ran ce  O ctober 22.

W hile th e  average ra te  increase  is 25 percent, m an y  b u sin esses  will see 
g re a te r  ra te  h ikes. As a  re su lt, A laskan  em ployers will con tribu te  up to 
$38 m illion m ore in 1988 to cover increasing  w orkers' com pensation 
claim s. W orkers' comp losses hav e  m ore th a n  doubled in  th e  p a s t  four 
years, g row ing from  $71 m illion in  1983 to $159 m illion in  1986. In 
1986, A laskan  businesses paid  $153 m illion. A t th e  sam e tim e, pay­
rolls have dropped below 1982 levels.

R ate classifications a re  divided in to  four sections. T he average 1988 
ra te  increase for each will be:

M a n u f a c tu r in g ;  includes bakeries, canneries, ca rp en try  shops, m a­
chine shops an d  new spapers: -14 to  +36 p e r c e n t .
C o n tr a c t in g ;  includes plum bing, m asonry, welding, electrical, w a te r 
drilling, excavating, roofing an d  sew er construction: +4 to  +54
p e r c e n t .
O il a n d  G as: includes oil com panies, oil-field service com panies and  
pipeline firm s: +18 to  +68 p e r c e n t .
O th e r :  includes logging, truck ing , a irline, re ta il sales, hosp itals, 
hotels, re s ta u ra n ts , legal an d  governm ent agencies: -7 to  +43 p e r ­
c e n t .

R eacting to th e  ra te  announcem ent, WCCA p resid en t S teve H aag  said  the  
increases will ce rta in ly  signal an  end  for some em ployers. “W ithout a  
doubt I can say some of th e  bu sin esses  h ere  today will n o t be here  sev­
eral m onths from now, an d  th e  skyrocketing  in su ran ce  ra te s  will be a  
m ajor cause of th a t ,” H aag  said.

WCCA con tinues to p rep are  a  legislative reform  package for in troduction  
to th e  1988 leg isla tu re . T he S ta te  H ouse Labor an d  Com m erce Com m it­
tee  will hold a  public h e a rin g  on w orkers’ com pensation issues Novem ­
b er 12.(See page 4.)



T he active m em bersh ip  of WCCA continues to grow as m ore em ployers 
realize th e  need  to reform  th e  w orkers’ com pensation  system . W CCA 
th a n k s  th ese  new  m em bers for th e ir  financia l a n d  active support:

K lukw an, Inc.
M unicipality  o f A nchorage 
Robinhood, Inc.
H olland A m erica 
A laska C leaners 
Anglo-A laska P etro leum  
C arr-G o tts te in  E n te rp r ise s  
AGC, A nchorage C h ap te r 
Hickel In v estm en ts 
Totem  Ocean T ra ile r  E xpress 
L ynden, Inc.

N o rth e rn  A ir Cargo
A laska A irlines
Reeve A leu tian  A irw ays
GQ
Veco
Arco
S tan d ard  A laska 
E n serch
Dim ond A laska Coal 
R ain  Proof Roofing 
M ara th o n  Oil

Seminar Success O ver 100 persons re p re sen tin g  a  broad  cross-section of A laskan  b u si­
nesses a tten d ed  th e  O ctober 8 sem in ar co-sponsored by WCCA, m ak in g  i t  a 
resound ing  success. T he focus of th e  sem in ar w as to  educate  em ployers 
ab o u t th e  w orkers’ com pensation act.

T h e  F a irb an k s C ham ber of C om m erce h a s  expressed  in te re s t in  co-spon­
soring  a sim ila r sem in a r in F a irb an k s  in  1988, a n d  J u n e a u  bu sin ess  
rep resen ta tiv e s  hav e  also  expressed a  desire to conduct a  s im ila r confer­
ence.

W CCA th a n k s  Dr. M ichael Ja m e s  and  S ta te  In su ran ce  D irector Jo h n  George 
for tak in g  th e  tim e from  th e ir  busy schedules to conduct in fo rm ative ses­
sions of th e  sem in ar along  w ith  Shelby N uenke-D avison a n d  M ary  Pierce.

A dditional copies of th e  reference book d is trib u ted  a t  the  sem in a r a re  
availab le  for $30. A 5-tape se t of audio  ca sse tte s  o f the  sem in a r is  av a il­
ab le  for $40. To obtain  e ith er, contact Shelby N uenke-D avison a t  276- 
6 5 5 5 .

1 W CCA will re ta in  noted n a tio n a l expert Jo h n  Lewis to a s s is t in  p rep ara - 
tion  of reform  w orkers’ comp legislation which will be in troduced  to th e  
1988 leg isla tu re . Lewis, a law yer, h a s  been a  co n su ltan t to s ta te  govern­
m en ts , b usiness an d  labo r o rgan izations on w orkers’ comp. H is clien ts 
h av e  included: U .S. D ept, of Labor, R hode Is lan d  D ept, of B usiness R egu la­
tion, D elaw are an d  M ary land  S ta te  C ham bers of C om m erce, L ouisiana 
A ssociation of B usiness an d  In d u stry , M ichigan S ta te  D ep artm en ts  of Labor 
an d  Com merce, O regon W orkers’ C om pensation D ep artm en t and  m any  
o th e rs .
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WCCA’s four h ard -w ork ing  com m ittees hav e  focused on specific aspects of 
w orkers’ comp law  w hich, if  changed, will save em ployers m illions of 
do llars an d  m ake the  system  b e tte r  serve both  th e  em ployee an d  e m -. 
p lo y e r.

1. V o c a t io n a l  R e h a b i l i t a t io n  C o m m itte e :  A m ong recom m endations 
m ade by th e  com m ittee is m ak in g  reh ab ilita tio n  p rog ram  en try  volun tary  
r a th e r  th a n  m andato ry . Selecton of a  re-em ploym ent p rep a ra tio n  benefit 
provider w ould be arriv ed  a t  m u tu a lly  by em ployee and  em ployer and  a 
specific p lan  w ould be signed off by a  qualified  reh ab ilita tio n  professional 
a n d  th e  recip ien t. W hat constitu tes non-cooperation w ith th e  p lan  would 
be clearly  defined. A m axim um  am o u n t would be  d esignated  for tu ition  
an d  supply  costs.

2. Compensation and .Benefits. Jlommittee; A m ong recom m enda­
tions is a  re-defin ition  of “gross ea rn in g s” to  re s tr ic t inclusion of some 
fringe benefits. V ested in te re s ts  in a  qualified  pension  or pro fit sh arin g  
p lan  will be allow ed tow ard  d e term ina tion  of gross ea rn in g s. T he task  
force h a s  also agreed  to a  proposal which w ould ho ld  th e  la s t  em ployer 
liable to pay  w orkers’ com pensation claim s w hen a  d ispu te  a r ise s  over 
which em ployer m ay be a t  fa u lt  u n til th e  d isp u te  is se ttled . T he com m it­
tee  proposes to tie  com pensation  ra te s  to th e  a rea  in  w hich th e  recip ien t 
lives. T h is  w ould allow recalcu la tion  of benefits  i f  a  c la im an t m oves to a 
region w ith  a low er cost of living.

8. IVIedical C o m m itte e ;  T h e  com m ittee recom m ends p lacing  a  lim it on 
th e  n u m b er of tim es an  in ju red  w orker can change p rim ary  physicians 
an d  a lim it on how  m uch doctors can charge for services provided  to 
w orkers’ comp recip ien ts. T he com m ittee also  recom m ends d ispu tes 
betw een em ployers and  em ployees on m edical issu es  be se ttled  following 
an evaluation  by an  in d ep en d en t m edical exam iner whose find ings would 
ca rry  p red o m in an t w eight in d ispu tes. T he r: -nm ittee proposes a  lim it on 
th e  num b er of m edical v is its  a  c la im an t m ay m ake before an  in d ep en d en t 
m edical eva lua tion  is requ ired .

4. S e c o n d  I n iu r v  F u n d :  T he com m ittee h a s  recom m ended abolishing 
th e  cu rren t fund  to be rep laced  by w h a t will be called a  R eturn-to-W ork 
F u n d  ad m in is te red  by th e  Division of V ocational R ehab ilita tion . T he fund 
would provide incen tives for em ployers to h ire  in ju red  w orkers. C laim s 
now being paid by th e  second in ju ry  fund w ould be su n se tted  w ith  final 
paym en ts n eg o tia ted  w ith  c la im an ts  p rio r to su n se ttin g .

An add itional topic being  discussed by th e  ta s k  force is th e  issue of s tress  
as a  cause of w orker d isability . WCCA supports  a  defin ition  of s tre ss  
being  w ritten  in to  law  which would lim it w hen i t  can  be claim ed as 
co n trib u tin g  to a  w orkers’ com pensation claim .

T he labor-m anagem ent ta sk  force is in  final nego tia tions on these  and 
o th e r issues w hich will be incorporated  in to  a  leg islative reform  package 
for th e  1988 leg isla tu re .
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M>TCHElT d F G ^ V O ,  INC.
A  PROFESSIONAL CORPORATION 

625 VV. 5TH. A V E N U E , S U IT E  C  

A N C H O R A G E , A L A S K A  99501 

(907) 276-0358

MEMORANDUM

TO: WCCA

FROM: Alaska Society of Chiropractors

RE: WCCA Draft on Sec. 23.30.095 Medical
Examinations

Per our recent review of the WCCA proposal for Sec. 
23.30.095 Medical Examinations of the Alaska Workers'
Compensation Act, we have serious concerns regarding the 
following:

Definition of "medical"

Independent medical exams by peer group 

How is the independent medical exam weighed?

Fifteen visit issue

One change in physician issue

Benefits after contraversion issue

Health Insurance Association of America schedules issue





American Consulting Engineers Council j
1015 Fifteenth Street, N.W., Washington, D.C. 20005 
202-347-7474

R obert L . Fo g le  '

Director. L iability Legislation



E X C E R PT S  FR O M  
KA N SA S W O R K M E N ’S C O M PEN SA TIO N  A C T

"...no co n stru c tio n  design  p ro fessional w ho is re ta in ed  to 
p e rfo rm  professional services on a construc tion  p ro jec t 
o r  any em ployee o f  a co n stru c tio n  design p ro fessional 
w ho is assisting or rep resen tin g  the  co n stru c tio n  design 
professional in  the p erfo rm an ce  o f  professional services 
on  the site o f  the co n stru c tio n  p ro jec t, shall be liable 
fo r  any  in ju ry  on the  co n stru c tio n  p ro jec t fo r  w hich  
com pensation  is recoverab le  u n d er the w o rk m en ’s 
com pensation  act, unless responsib ility  fo r  safe ty  
practices is sp ec ifica lly  assum ed by  co n trac t o r by the  
a ffirm a tiv e  actions o f  the  co n stru c tio n  design  p ro fes­
sional or any  em ployee o f  the  co nstruc tion  design 
professional who is assisting  o r rep resen tin g  the  
construc tion  design p ro fessional in  the perfo rm an ce  o f  
professional services on the  site  o f  the  co nstruc tion  
p ro jec t. T he im m u n ity  p ro v id ed  by th is subsection  to 
any  co nstruc tion  design  p ro fessional shall n o t app ly  to 
th e  neg ligen t p rep ara tio n  o f  design  plans o r sp ec if ic a ­
tions."

"‘C onstruction  design p ro fessional’ m eans any  person 
w ho is an  a rch itec t, p ro fessional eng ineer, landscape 
a rch itec t or lan d  su rv ey o r w ho has been issued a license 
by  the state  board  o f  techn ical p rofessions to p ractice  
such  techn ical profession  in  K ansas or any  co rp o ra tio n  
organized  to re n d e r p rofessional services th ro u g h  the 
p rac tice  o f  one or m ore  o f such  techn ical p rofessions in 
K ansas u n d er the  p ro fessional co rpo ra tion  law o f  K ansas 
o r any co rp o ra tio n  issued a  ce rtifica te  o f  au th o riza tio n  
u n d er K .S.A . 74-7036 an d  am endm ents there to  to 
p rac tice  one o r m ore o f such  technical professions in  
Kansas."



HOUSE B ILL  NO. 1595 
(Moora)

AN ACT to create and enact a new section to chapter 43-19.1 of the 
North Dakota Century Code, relating to liability of engineers.

BE IT  E N A C T E D  BY  TH E  L E G IS L A T IV E  AS SE M B LY  OF  THE  
S T A T E  OF NORTH  D A K O T A :

S EC T IO N  1. A new section to chapter 43-19.1 of the North 
Dakota Century Code is hereby created and enacted to read as 
follows:

Engineer not liable for contractor 's fault  unless responsibility assumed -  
Liability for own negligence. An engineer shall not be liable for the 
safety of persons or property on or about a construction project 
site, or for the construction techniques, procedures, sequences and 
schedules, or for the conduct, action, errors, or omissions of any 
construction contractor, subcontractor, or material supplier, their 
agents or employees, unless he assumes responsibility therefor by 
contract or by his actual conduct. Nothing herein shall be 
construed to relieve an engineer from liability for his negligence, 
whether in his design work or otherwise.



STATE OF O K L A H O M A

AN ACT RELATING TO WORKERS' COMPENSA­
TION. AMENDING 85 O.S. 1981. SECTION 12, AS 
AMENDED BY SECTION I. CHAPTER 37. O.S.L. 1982 
(85 O.S. SUPP. 1983. SECTION 12); PROVIDING PRO­
CEDURES RELATING TO EXCLUSIVE LIABILITY. EX­
CEPTIONS. COURT ACTIONS. AND IMMUNITY IN­
CLUDING PERSONS TO WHICH LIMITED LIABILITY 
APPLIES TO.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF 
OKLAHOMA:

SECTION I . AMENDATORY 85 O.S. 1981. Section 12, 
as amended by Section 1. Chapter 37, O.S.L. 1982 (85 O.S. 
Supp. 1983. Section 12). is amended to read as follows: 

Section 12. The liability prescribed in Section 11 of this 
title shall be exclusive and in place of all other liability of the 
employer and any of his employees, any architect, profes­
sional engineer, or land surveyor retained to perform profes­
sional services on a construction project, at common law or 
otherwise, for such injury, loss of services, or death, to the 
employee, or the spouse, personal representative, parents, 
or dependents of the employee, or any other person. If an 
employer has failed to secure the payment of compensation 
for his injured employee, as provided for in this title, an in­
jured employee, or his legal representatives if death results 
from the injury, may maintain an act ion in the courts for 
damages on account of such injury, and in such action the 
defendant may not plead or prove as a defense that the in- 
ju iy was caused by the negligence of a fellow servant, or 
that the employee assumed the risk of his employment, or 
that the injury was due to the contributory negligence of the 
employee; provided:

(i) The immunity created by the provisions of this sec­
tion shall not extend to action by an employee, or the 
spouse, personal representative, parents, or dependents of 
the employee, or any other person against another em­
ployer, or its employees, on the same job as the injured or 
deceased worker where such other employer does not 
stand in the position of an intermediate or principal employer 
to the immediate employer of the injured or deceased 
worker;

(ii) The immunity created by the provisions of this sec­
tion shall not extend to action against another employer, or 
its employees, on the same job as the injured or deceased 
worker even though such other employer may be con­
sidered as standing in the position of a special master of a 
loaned servant where such special master neither is the im­
mediate employer of the injured or deceased worker nor 
stands in the position of an intermediate or principal 
employer to the immediate employer of the injured or 
deceased worker; and

(iii) This provision shall not be'construed to abrogate 
the loaned servant doctrine in any respect other than that 
described in paragraph (ii) of this section. This section shall 
not be construed to relieve the employer from any other 
penalty provided for in this title for failure to secure the pay­
ment of compensation provided for in this trtle.

(iv) For the purpose of extending the immunity of this 
section, any architect, professional engineer, or land 
surveyor shall be deemed an intermediate or principal 
employer for services performed at or on the site of a con­
struction project, but this immunity shall not extend to the 
negligent preparation of design plans and specifications.



L. Johnson, 15; Elmer, 38; Pirsch, 10; 
Coi.vay, 17; Hefner, 19; Korshoj, 16

AN ACT relating to liability; to amend section 
25-21,187, Reissue Revised Statutes of
Nebraska, 1943; to re**trict the liability of 
professional architects, professional
engineers, and professional land surveyors as 
prescribed; and to repeal the original
section.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 25-21,187, Reissue 
Revised Statutes of Nebraska, 1943, be amended to read 
as follows:

25-21,187. 111 In the event that a public or
private contract or agreement? for the construction, 
alteration, repair, or maintenance of a building, 
structure, highway bridge, viaduct, water, sewer, or gas 
distribution system, or other work dealing with
construction? or for any moving, demolition, or 
excavation connected with such construction? contains a 
covenant, promise, agreement, or combination thereof? to 
indemnify or hold harmless another person from that such 
person's own negligence, then such covenant, promise, 
agreement, or combination thereof is shall be void as 
against public policy and wholly unenforceable. Thi3 
section subsection shall not apply to construction bonds 
or insurance contracts or agreements.

(2) No professional architect, professional
.engineer, er^pr-ofessional land surveyor who is retained
to— perform— professional services on a cengtrnptien
Pl-Oiect and no employee of a professional architect.
professional engineer, or professional land surveyor who 
is.assisting or representing the professional architect, 
professional engineer, or professional land surveyor in
tllfi performance s i professional services on a
sans-tr»ction.project shall be liable in tort far am:
case s i  personal injury to or death of an” employee
working on a construction project arising out of and in 
the.-C0ur3e of employment on the construction project and
occurring aa a result af a violation of a safety
practice by anu third party unless the responsibility

- 1 -

I



THIS DOCUMENT  
HAS BEEN REPHOTOGRAPHED  

TO ASSURE LEGIBILITY



' . ■■ ■ ■ . . . . . . . .Fiftieth Legislative Assembly, State o f North Dakota, begun and held at the Capitol in the City o f Bismarck, on Tuesday, the sixth day of January, one thousand nine hundred and eighty-seven.

HOUSE B ILL  NO. 1595 
(Moor*)

AN ACT to create and enact a new section to chapter 43-19.1 of the 
North Dakota Century Code, relating to liability of engineers.

BE IT  E N A C T E D  BY  TH E  L E G IS L A T IV E  ASSEM BLY  O F  THE 
S T A T E  OF NORTH D A K O T A :

SECTION 1. A new section to chapter 43-19.1 of the North 
Dakota Century Code is hereby created and enacted to read as 
follows:

Engineer not liable for contractor’s fault unless responsibil ity assumed -  
Liability for own negligence. An engineer shall not be liable for the 
safety of persons or property on or about a construction project 
site, or for the construction techniques, procedures, sequences and 
schedules, or for the conduct, action, errors, or omissions of any 
construction contractor, subcontractor, or material supplier, their 
agents or employees, unless he assumes responsibility therefor by 
contract or by his actual conduct. Nothing herein shall be 
construed to relieve an engineer from liability for his negligence, 
whether in his design work or otherwise.



This certifies that the within bill originated in the House of 
Representatives of the Fiftieth Legislative Assembly of the State of 
North Dakota and is known on the records of that body as House Bill 
No. 1595.

Vote: Ayes 81 Nays 17 Absent 8

Vote: Ayes 46 Nays 6 Absent 1

Clerk of the House 

Received by the Governor at /  ! )Q  P * I., on / f y *| c 3. Co 1987,

Approved at ///~7 P - M. on  , 1987,

C-
Governor

Filed in this office this day of ,

1987, at o'clock /^M.

Secretary of State



STATE OF O K L A H O M A

AN ACT RELATING TO WORKERS' COMPENSA­
TION. AMENDING 85 O.S. 1981. SECTION 12. AS 
AMENDED BY 1-CTION 1. CHAPTER 37. O.S.L. 1982 
(85 O.S. SUPP. 1983. SECTION 12); PROVIDING PRO­
CEDURES RELATING TO EXCLUSIVE LIABILITY. EX­
CEPTIONS. COURT ACTIONS. AND IMMUNITY IN­
CLUDING PERSONS TO WHICH LIMITED LIABILITY 
APPLIES TO.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF 
OKLAHOMA:

SECTION 1. AMENDATORY 85 O.S. 1981. Section 12. 
as amended by Section 1. Chapter 37, O.S.L. 1982 (85 O.S. 
Supp. 1983. Section 12). is amended to read as follows: 

Section 12. The liability prescribed in Section 11 of this 
title shall be exclusive and in place of all other liability of the 
employer and any of his employees, any architect, profes­
sional engineer, or land surveyor retained to perform profes­
sional services on a construction project, at common law or 
otherwise, for such injury, loss of services, or death, to the 
employee, or the spouse, personal representative, parents, 
or dependents of the employee, or any other person. If an 
employer has failed to secure the payment of compensation 
for his injured employee, as provided for in this title, an in­
jured employee, or his legal representatives if death results 
from the injury, may maintain an action in the courts for 
damages on account of such injury, and in such action the 
defendant may not plead or prove as a defense that the in­
jury was caused by the negligence of a fellow servant, or 
that the employee assumed the risk of his employment, or 
that tlie injury was due to the contributory negligence of the 
employee; provided:

(i) The immunity created by the provisions of this sec­
tion shall not extend to action by an employee, or the 
spouse, personal representative, parents, or dependents of 
the employee, or any other person against another em­
ployer, or its employees, on the same job as the injured or 
deceased worker where such other employer does not 
stand in the position of an intermediate or principal employer 
to the immediate employer of the injured or deceased 
worker;

(ii) The immunity created by the provisions of this sec­
tion shall not extend to action against another employer, or 
its employees, on the same job as the injured or deceased 
worker even though such other employer may be con­
sidered as standing in the position of a special master of a 
loaned servant where such special master neither is the im­
mediate employer of the injured or deceased worker nor 
stands in the position of an intermediate or principal 
employer to the immediate employer of thD injured or 
deceased worker; and

(iii) This provision shall not be'construed to abrogate 
the loaned servant doctrine in any respect other than that 
described in paragraph (ii) of this section. This section shall 
not be construed to relieve the employer from any other 
penalty provided for in this title for failure to secure the pay­
ment of compensation provided for in this title.

(iv) For the purpose of extending the immunity of this 
section, any architect, professional engineer, or land 
surveyor shall be deemed an intermediate or principal 
employer for services performed at or on the site of a con­
struction project, but this immunity shall not extend to the 
negligent preparation of design plans and specifications.



LB 492 LB 492

LEGISLATIVE BILL 492

Approved by the Governor May 26, 1987

Introduced by Nelson, 35; Hannibal, 4; Chizek, 31;
L. Johnson, 15; Elmer, 38; Pirsch, 10; 
Conway, 17; Hefner, 19; Korshoj, 16

AN ACT relating to liability; to amend section 
25-21,187, Reissue Revised Statutes of
Nebraska, 1943; to restrict the liability of 
professional architects, professional
engineers, and professional land surveyors as 
prescribed; and to repeal the original
section.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 25-21,187, Reissue 
Revised Statutes of Nebraska, 1943, be amended to read 
as fellows:

25-21,187. (11 In the event that a public or
private contract or agreementy for the construction,

•— • alteration, repair, or maintenance of a building,
structure, highway bridge, viaduct, water, sewer, or gas 
distribution system, or other work dealing with
constructiony or for any moving, demolition, or 
excavation connected with such constructiony contains a , covenant, promise, agreement, or combination thereofy to
indemnify or hold harmless another person from that such 
person's own negligence, then such covenant, promise, 
agreement, or combination thereof is shall be void as 
against public policy and wholly unenforceable. This 

. section subsection shall not apply to construction bonds 
or insurance contracts or agreements.

(21 No professional architect. professional
engineer. orrprofes3ional land surveyor who is retained
is RSrf.omi professional services on a construction
Bro-lect and ns employee of a professional architect.
professional engineer, or professional land surveyor who 
is assisting or representing the professional architect.
professional engineer, or professional land surveyor in
ills performance of professional services an a
construction project shall be liable in tort for a m ’
.case cf personal injury tfi or death of anv employee
working on a construction project arising out of and in
ihe course of employment on the construction project and 
occurring as a result a f a violation o f a safety
practice by anv third nart.v unless the responsibility

-1-



LB 492 LB 492

lax:__supervision of Bafetv practices ha3 been assumed bv
contractor b. -Other .conduct, This subsection shall not
be construed to establish, diminish, or abrogate anv
duti, Standard a£ care, or liability of anv person or
individual. gJUC.OKt as expressly provided in this
fiub-S.ectiofu

Sec.. 2. That original section 25-21,187,
Reissue Revised Statutes of Nebraska, 1943, is repealed. %



Chapter 212, Laws of 1987

PART rviit

LIABILITY OP DISIGM PROrKSSIOHALS AMD ARCHITECTS

Krw SE CT1 CM. See. 1B01. A new section is added to chiptsr 51.24 

RCM to rssd as followst

(1) notwithstanding RCW 51.24.030(1), tha injursd worker or 

beneficiary nay not seek daaages against a dasign profasslonal who is 

a third parson and who has baen retained to parfora professional 

services on a construction project, or any employee of a design 

professional who is assisting or representing tha design profasslonal 

in tha parforwanca of professional services on tha site of tha 

construction project, unless responsibility for safety practices is 

specifically assuaed by contract, the provisions of which were 

■utually negotiated, or the design professional actually exercised 

control over tha portion of the preaises where the worker was 

injured.

(2) The iBBunity provided by this section does not apply to the 

negligent preparation of dasign plans and specifications.

(3) for the purposes of this section, ‘design professional* aeans 

an architect, professional engineer, land surveyor, or landscape 

architect, who is licensed pr authorized by law to practice such 

profession, or any corporation organ.' jd under chapter 18.100 RCM or 

authorized under RCM 18.08.420 or 18.43.130 to render dasign services 

through tha practice of one or aore of such professions.



S T A T E  OF FLORIDA

"...no construction design professional who is retained to
perform professional services on a construction project, nor 
any employee of a construction design professional in the 
performance of professional services on the site of a construct­
ion project, shall be liable for any injuries resulting from the 
employer's failure to comply with safety standards on the 
construction project for which compensation is recoverable
under this chapter, unless responsibility for safety practices is
specifically assumed by contracts. The immunity provided by
this subsection to any construction design professional shall not 
apply to the negligent preparation of design plans and specific­
ations."



File No. <j58

House Bill Ko. 5290

House of Representatives, April 16, .1986. 
The Committee on Judiciary reported through Rep- 
tfollenberg of the 21st District, Chairman of the 
Committee on the part of the House, that the bill 
ought to pass.

AN ACT CONCEBKIKG THE CIVIL LIABILITY OF 
A2CHITECTS AND ENGINEERS UNDER THE WORKERS* 
COMPENSATION ACT.

Be it:. enacted by the Senate and House of 
/  \£epresentatives in General Asseably convened:

W Section 31-293 of the general statutes is
2 repealed and the following is substituted in lieu
3 thereof:
<4 j[a]_ when any injury for which coapensation is
5 payable under the provisions of this chapter has
6 been sustained under circumstances creating in
7 so:e other person than the employer a legal
8 liability to pay danages in respect thereto, the
9 injured employee cay clain cospensation under the
10 provisions of this chapter, but the payment or
11 award of compensation shall not affect the claim
12 or right of action of such injured employee
13 against such other person, but such injured 
1U employee may proceed at law against sur'j person to
15 recover damages for such injury; and ai employer
16 having paid, or having becone obligated to pay,
17 compensation under the provisions of this chapter
18 may bring an action against such other person to
19 recover any amount that he has paid or has become
20 obligated to pay as compensation to such injured
21 employee. If either such employee or such employer
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22 mings such action against such third person, he
23 snail forthwith not if/ the other, in writiug, ny 
2n persona 1 t.reseiiu tion or by registered or
25 certified nail, of such fact and of tne nano of
26 the court to vnich the writ is returnable, and
27 such other cay join as a party plaintiff in such 
26 action within thirty days after such notification, 
29 and, if such other fails to join as a party 
JO plaintiff, his right of action against such third
31 person shall aoate. In any case in which an
32 employee brings an action against a third party in
33 accordance with the provisions of this section, 
3b and the employer is a party defendant in such
35 action, the ecpioyer cay join as a party plaintiff
36 in sucii action. The bringing of any such action
37 against an ecpioyer shall not constitute notice to 
35 sach ecplcyer within the Qeauing of this section. 
3S If such ecpioyer aud ecployee join as pacties 
m O plaintiff in such action and any dacages are 
4 1 recovereJ, such dacages shall be so apportioned 
t2 that the data of the ecpioyer, as defined in this 
4 3 section, shall take precedence over that of the 
4u injured ecployec in the proceeds of such recovery, 
45 after the deduction of reasonable and necessary 
u6 expenditures, including attorneys' fees, incurred 
47 by the ecployee in effecting such recovery. The 
h6 rendition of a judgcent in favor of the ecployee
49 or the ecpioyer against such 1-arty shall not
50 tercinate the ecployer's obligation to nake 
31 further cocpensation, including aedical expenses,
52 which the cocpensatiou coacissioner thereafter
53 deecs poyanle to such injured ecployee. If the
54 dacages, arter deducting the employee's expenses
55 as provided above, are core than sufficient to
56 reicburse the ecpioyer, daaages shall be assessed
57 in his favor in a sua sufficient to reimburse hie
58 for his claim, and the excess shall be assessed in 
55 favor of the injured ecployee. No cocprocise with
60 such third person by either employer or employee
61 shall re binding upon or affect the rights of the
62 other, uniess assented to by hie. For tne purposes
63 of this section tiie ecployer's claia shall consist
64 of (1) the acount of any coarensa tion which he lias
65 paid or. account of the injury which is the suoject
66 of the suit and (2) an acount egual to the present
67 worth of any probable future payments which he has 
66 by a-ard become obligated to pay on account of 
69 such injury. The word "cocponsation," as used in
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70 this section, shall be construed to include nos
71 only incapacity paycents to an injured ecpioye.
72 and paycents to the dependents of a decease.
73 employee, but also suns paid out for surgical,
74 cedical and hospital services to an injurec
75 ecployee, the one thousand dollar burial fe>
76 provided by lav and paynents aade under th.
77 provisions of sections 31-312 and 31-313.
73 Jbl_ NOTWITHSTANDING TH2 PROVISIONS 0:
79 SUBSECTION (a) OF THIS S2CTI0H, NO C0SSTRUC7I0!
80 DESIGN PROFESSIONAL WHO IS RETAINED TO PSEFOH:
8 1 PROFESS IONAL SERVICES Oh' A CONST EC Cl ION PROJECT, 
82 OR ANY EMPLOYEE OF A CONSTRUCTION DESIG!
63 PROFESSIONAL WHO IS ASSISTING OB REPRESENTING THJ
84 CONSTRUCTION DESIGN PKOFESSIONAL IN Trfi
85 PERFORMANCE OF PROFESSIONAL SERVICES OH THE SIT;
86 OF THE CONSTE UCTIOH PEOJECT, SHALL BE LIA3LE FO! 
67 ANY INJURY ON THE CONSTRUCTION PROJECT PCS «HIC!
88 COMPENSATION IS PAYABLE UNDER THE PROVISIONS Oi
89 THIS CHAPTER, UNLESS RESPONSIBILITY FOR S A F £T!
90 PRACTICES IS SPECIFICALLY ASSUMED BY CONTRACT.
91 THE IMMUNITY PROVIDED BY THIS SUBSECTION TO AN!
92 CONSTRUCTION DESIGN PROFESSIONAL SHALL NUT APPL!
93 TO THE NEGLIGENT PREPARATION OF DESIGN PLANS O;
94 SPECIFICATIONS. FOR THE PURPOSES OF Till:
95 SUBSECTION "CONSTRUCTION DESIGN PROFESSIONAL1
9 6 MEANS (1) ANY PERSON LICENSED AS AN ASCHITEC.
97 UNDER THE PROVISIONS OF CHAPTER 390, (2) AN!
98 PERSON LICENSED, OR EXEMPTED FROM LICENSURE, AS Ai
99 ENGINEER UNDER THE PROVISIONS OF CHAPTER 391, OI
100 (3) ANY CORPORATION ORGANIZED TO BENDEI
101 PROFESSIONAL SERVICES THEOUGH THE PRACTICE OJ
102 EITHER OR BOTH OF SUCH PROFESSIONS IN THIS STATE.

103 Cosaittee Vote: Yea 26 Nay 0
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The Speaker ordered the rote be taken by roll call.

The following is the rt)6nlt of the rote:

rats! Ku a ber Toting.......................13*
(eccssary for Passage.................... 68
Those voting Tea....................... 130
Those roting Ray.......................9
Those absent and not Toting............ 17

On the roll call vote the bill as aacnded by Senate Aaendaent 
Schedule *1“ vas passed in coacnrrence with the senate_____________

JUOICXA £T. E. 3. To. S390 (COBH) (Tile t o . 958) IK ACT 
COS:EP*IXG THE CITIX LIASILITI OT ARCHITECTS AKD EXGIKEEBS OXDZR 
THE SOEKE2S* COBPESSATIOK ACT.

The bill was explained by Sep. Rudolf of the 139th.
The bill was discussed by Reps. Bybafc of the 66th and Looney

of the 96th vho offfered Bouse Aaendaant Schedule "1" (LCO 3968) 
and aoved its adoption.

Oc a voice rote the aaendaent vas adopted. ,
The Speak.cc ruled the aaendaent vas technical.

The bill vas further discussed by Beps. Bndolf of the 139th, 
Tabnrsal of the 109th and O’Heill of the 98th.

The Speaker ordered the vote be taken by roll call.

The following is the resclt of the rote:

Tntal Huaber Toting....................... 1“0
Kecessary for Passage....................71
Those voting Tea...............'........110
Those roting Kay.......................30
Those absent and not Toting............ 1 1

On the roll call rote the bill as aaended by Bonsc Aaendaent 
Schedule “A" vas passed.

The following is Eonse Aaendaent Schedule *1":

In line 1, ins 
After line 102 
“Sec. 2. secti 

and the following is
(a) (Kotviths 

no] XO action or arb 
otherwise, (1) to 
design, planning, 
observation of con 
coal property; (S) f 
irising oat of any 
or for wrongfal deat 
for contribution or 
each claia for daaag 
professional engin 
plannicg, supervisi 
construction of su 
substantial coapleti

(b) Hotviihsta 
section, in the case

ert “Section 1."
insert the following: 

on S2-S8na of the general statutes is repealed 
substituted in lieu thereof: 

tending any provision of the general statutes, 
itratiou, whether in contract, in tort, or 
recover daaagcs (A) for any deficiency in the 

contract adainistration, supervision, 
structioo or construction of an iaproveaent to 
or injury to property, real oc personal, 

uch deficiency; (C) for injnry to the person 
b arising out of any snch deficiency, or* (2) 
indeanity which is brought as a result of anyl 

cs shall be brought against any architect oq 
eec perforaing or famishing the design, 
on or observation of construction oij 
cb iaproveaent aore than seven yeacs aftc 
on of socb iaproveaent.
ndiug the provisions of subsection (a) of thl 
of cuch an injury to property or the pcrso

\
-  10QT-
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or such *o injury causing wrongful death, which injury occurred 
during the seventh year after such substantial completion, an 
actinn in tort to rccower dawages for such an injury or wrongful 
death nay be brought within one year after the date on which such 
injury occurred, irrespective of the date of death, but in no 
event way such an action be brought aorc than eight years after 
the substantial completion of construction of such an iaproTement.

(c) Toe purposes of subsections (a) and (b) of this section,' 
an improvement to real property shall be considered substantially 
complete when (1) it is first used by the owner oc tenant thereof 
oc (2) it is first available for use after hawing been completed 
in accordance with the contract or agreement cowering the
improvement, including any agreed changes to the contract or
agreement, whichever occurs first.

(d) (Xothing in this section shall be construed to extend 
tte period prescribed by the laws of this state for the bringing 
of any action.

(e) ] The limitation prescribed by this section shall not be
asserted by way of defense by any person in actual possession or
the control, as owner, tenaot or otherwise, of such an improvement 
it the time any deficiency is snch an improvement constitutes the 
porimate cause of the injury or death for which it is proposed to 
bring action."
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ACEC LEGAL DEFENSE Seven States Prohibit Third Party Suits 
FUND—A HELPING HAND

Since 1980, the A m erican  C onsu lt ing  
Engineers Council has p rovided  financial 
a n d / o r  legal assistance in m ore  than  
th ir ty  d ispu tes  involv ing  m em ber  (and 
sometim es non-mem ber) firms. However, 
not every  lawsuit, o r  regula tory  disagree­
m ent,  qualifies fo r  Legal Defense Fund 
aid .

Specifically, a case m ust h ave  the 
po ten t ia l  for p ro d u c in g  a precedent-  
setting decision (or regula tory  in te rp re ta ­
tion) th a t  could  affect the practices  of 
m a n y  consu lting  engineers. Firms facing 
p rob lem s  w hich  meet this criterion  m ay  
request assistance th rough  an  A C E C  
M e m b e r  O rg a n iz a t io n .  All requests  are 
im m edia te ly  re layed  to  m em bers  of the 
na t iona l  Council 's  Legal Defense Fund 
C om m ittee  with responses due back  in ten 
ca lendar  days. D epending on  the urgency 
com m ittee  m em bers  m a y  discuss a p r i ­
o r i ty  request v ia  a conference call before 
m ak in g  a recom m enda t ion .

Assistance, if g ran ted ,  can  be  in the 
form  of m oney  (to help p ay  local legal ex­
penses) o r  an  A m icus  C uriae  brief su p ­
po r t in g  a pa r t icu la r  posit ion .  C o n t r ib u ­
t ions m a y  range  from  $500 to $5000, o r  
higher,  in special cases.

A lso , as a general rule, the LDF C o m ­
m ittee is re luc tan t  to  en ter  a case until it 
ha s  reached  the appe lla te  level.  Experi­
ence has  sh o w n  tha t  m a n y  of  the  m ore  
b izarre  suits a re  tossed o u t  at the district 
o r  co m m o n  pleas cou r t  level. W hile the 
C o m m ittee  recognizes tha t  all suits are  
im p o r ta n t ,  care is taken  in the co m m it­
m ent of legal defense funds to be sure they 
a re  not expended o n  suits which are  likely 
to  be rejected b y  a low er  court .

S om e typical LDF cases:
(a) A p p ro x im a te ly  $5000 w as  al loca ted  

to  help  d e f ray  legal costs incurred  b y  
a consu lt ing  engineer in contest ing  a 

Defense F u n d —Cont'd Page Three

Imagine resolving an  inequity  w hich  is 
the basis for nearly half  o f  all personal in­
jury  claims b ro u g h t  against consulting  
engineers. A n d  imagine fu r the r  a 7 to 10 
percent reduc tion  in liabili ty insurance 
p rem ium s as  a result of such ac tion .  A 
pipe d ream ? N o t o n  y o u r  life. A t least 
seven s ta tes have  a l read y  accom plished 
step one, a n d  at least twice that n u m b e r  
are  a lready  laying plans to d o  likewise in 
1988.

T h e  issue is w orke rs '  com pensa tion  
laws and  the p roblem  is failure to include 
consulting engineers and  architects  under  
the "exclusive rem edy"  clause in such 
sta tu tes.

A  real-life case illustrates the p rob lem . 
In 1978 a U niversi ty  of Kansas football 
p layer, w ork ing  as  a  su m m er  cons truc­
tion em ployee, w as  killed w hen  the u n ­
shored  trench in w hich  he w as  digging 
collapsed. T h e  y o u n g  m an 's  w id o w  sued 
an d  the cou r t  a w a rd e d  $423,000 in 
dam ages  f ro m  the con trac to r ,  the c o n ­
struc t ion  inspector  and  his consu lting  
engineering firm. T h e  cons truc tion  c o m ­
p a n y  w as dismissed from  fu r the r  liabili­
ty, how ever,  because the dea th  fell under  
the "exclusive rem edy"  clause of the 
K ansas W o rk m e n s '  C o m p en sa t io n  Act. 
H ow ever ,  the engineering  firm  w as 
assessed $208,250 despite  the fact it had  
no con trac tua l  ob liga tion  to  d irect h o w  
the co n t ra c to r  per fo rm ed  the w o rk .  T he  
reason? Consulting engineers were not ex­
e m p te d  b y  the "exc lus ive  r e m e d y "  
language.

T h e  K ansas  A ct was, un ti l  recently, 
s imilar to m os t  o the r  states in this regard. 
In the case of d ea th  or  in jury , w hen  
w o r k e r s  o r  th e i r  s u r v iv o r s  ac c e p t  
w orkers '  co m p  for  injuries, lost hours ,  
medical bills, etc., they  m a y  no t sue for 
additiona l p a y m e n t  from  their  em ployer,  
the project ow ner ,  the general con trac to r  
o r  o th e r  su b c o n tra c to rs  a t  the site. The

grow ing  practice, how ever,  is to  sue the 
consu lt ing  engineer  a n d / o r  architect,  
o f ten tim es w inn ing  aw a rd s  exceeding 
their  w o rk e rs '  co m p  p ay m en t .

In the  s ta tes  of O k la h o m a ,  Kansas, 
W a s h in g t o n ,  C o n n e c t i c u t ,  F lo r id a ,  
N eb raska ,  an d  N o r th  D ak o ta ,  this lo o p ­
hole m ay no longer be an  option.  All have 
enacted laws specifically aimed at exempt­
ing design professionals from  such suits 
except in cases of negligence o r  p rofes­
sional e rro rs  o r  om m issions.

Enactm ent of s ta te  laws, to  el iminate 
th ird-party  liability w here  the E /A  has no 
c o n t ra c tu a l  re sp o n s ib i l i ty  f o r  e i the r  
w orkers '  safetv o r  the contractors '  project 
m anagem ent app roach ,  is one of  five top- 
p r io ri ty  reform s ad v o c a ted  by  the A m e r ­
ican  C o n s u l t in g  Eng ineers  C ounc il . -  
R ecom m ended  - legislative language  has 
been d raf ted  an d  is ava ilab le  up o n  
request.

A lso ava ilab le  are copies of all seven 
existing w orkers com p statutes brought 'fo  
A  (- EC's a t te n t io rn h T h e  past th ree  ye a r s . 
I n t e r e s t i n g l y , n o t  all a re  a im e d  at 
w orkers '  com pensa tion  law am endm ents .  
Some, like the N o r th  D ak o ta  law, am end 
the sta te  reg is tra tion  law. Both a p ­
p ro ac h es  ap p e a r  to be  equally  effective.

For copies of recom m ended ,  o r  enac t­
ed, reform  bills, co n tac t  Bob Fogle at J  , 
A C E C  h ea dquar te rs .  j j  /<a ~ v A /
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"86-P AD-145"—THE A-E'S UNINTELLIGIBLE MILLSTONE

A  gro w in g  p rob lem  am o n g  consulting  
engineers  seeking o r  pe r fo rm ing  federal 
w o rk  is the insistence of m a n y  g o v e rn ­
m ent a u d i to rs  tha t a p ro ra ta  share  of 
liabili ty  insurance p rem ium s is no  longer 
an  allocable element o f  overhead cost. For 
those w h o  haven 't  faced this problem , the 
cu lpri t  is a Defense C o n tra c t  A udit  
A gency  g u idance  m em o, "86-PAD-145,"  
en tit led  "A ud it  G u idance  on  Errors and  
O m iss ions  Insu rance  and  Professional 
Liability Insurance ."

G u id an c e  m em o  86-PA D -145 w as is­
sued S ep te m b er  6, 1986, w ith  no  o p p o r ­
tun ity  fo r  public com m en t an d  no  formal 
discussion with representatives of the p ro ­
fessions m ost affected. It appears  to be  in 
conflict w ith  the a llow ab il i ty  an d  alloca- 
bility policies of v ir tua lly  every  federal 
cons truc t ion  agency  o r  p ro g ra m .  It co n ­
tains s ta tem ents  and  assum ptions that are 
un su p p o r tab le .  It requests d a ta  tha t is 
generally  unava ilab le  a n d  discusses (but 
does n o t  m andate )  m odifica tion  of exist­
ing po licy  re: the allocabili ty  o f  A -E  in­
su rance  costs.

Nevertheless, this m e m o  is cited in n u ­
m e ro u s  D C A A  denials  o f  architect-  
eng ineer  professional liabili ty p rem ium s 
as p a r t  o f  firm o v erhead  costs. Inexplica­
bly, a careful read ing  of the con ten ts  
reveals no  specific directive to  this effect. 
In s te a d ,  it c o n ta in s  som e s ta r t l in g  
inaccuracies.

For example, the a u th o r  correctly  notes 
that E & O  costs "have doub led  o r  tripled 
in the pas t  tw o yea rs ."  But he goes on  to
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s ta te  "This  add i t iona l  p rem ium  cost can 
be identified to lit igation  invo lv ing  c o m ­
mercial activities assoc ia ted  w ith  c o n d o ­
m in iu m s  a n d  o th e r  fam ily  h o u s in g  
pro jec ts ."

O th e r  s ta tem en ts  include: "A  & E co n ­
trac to rs  h av e  rare ly  incurred  insurance 
c laim s o r  losses on  its G o v e rn m e n t  c o n ­
tract ac t iv i ty ,"  a n d  ". . . th ird  p a r ty  ex­
posure  a n d  risk of loss is m inimal o r  n o n ­
existent on  (A-E) G o v ern m e n t  c o n t ra c t ­
ing ac t iv i ty ."  (P arens  added .)
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Elsewhere the m em o  notes that the gov­
e rnm en t  ". . . requ ires  A  & E f irm s to 
m a in ta in  e r ro rs  an d  om issions insurance 
. . . (to) p rov ide  the G o v ern m e n t  som e 
assu rance  th a t  a q ua l i ty  a n d  professional 
job  will be p e r fo rm ed ."  T h is  conclusion 
is seem ingly  ignored in a la te r  p a ra g ra p h  
w hich  declares ". . . a l loca tion  of  e rrors  
an d  om issions an d  professional liability 
insurance costs to  all w o rk  does n o t  a p ­
pea r  to meet the . . . beneficial o r  casual 
rela tionships  between the insurance costs 
and  the b e n e f i t in g  o r  causing  cost 
ob jective ."

A -E  co n t ra c to rs  are  directed  by  the 
D C A A  m e m o  to " require  the insurance 
ca rr ie r  to  segregate the p rem iu m  cos t  be­
tw een  com m ercia l  a n d  G o v e rn m e n t  risk 
exposures so that the  rela tionships can  be 
d e m o n s tra te d  and  ev a lu a ted ."  Said  one 
u n derw ri te r ,  w hen  co n fro n ted  by  such a 
request,  " H o w  the hell d o  w e do  tha t?"

A C E C  and  A IA , in a su rv ey  of federal 
agency  policy  on  a l low abil i ty /a l locab il i-  
ty  of professional liability insurance 
prem ium s, has  been assu red  tha t  reason­
ab le  l iab i l i ty  c o s ts  c o n t in u e  to  be 
recognized an d  ap p ro v e d  o n  A -E  con ­
tracts  aw a rd e d  by  N A V F A C , C o rp s  of 
Engineers, N A S A , V ete rans  A d m in is t ra ­

tion, U.S. Postal Service, an d  G enera l  
Services A dm in is tra t io n .  V irtually  every  
agency  cited Federal A cqu is i t ion  Regula­
tion (FAR) 31.205-19 as its au th o r i ty .

D C A A  an d  A C E C  officials met in 
A ugust ,  an d  again  in S ep tem ber  (the la t­
ter w ith  C O FPA ES a n d  insurance in d u s ­
try  rep resen ta t ives  also  a t tend ing).  A 
th ird  m eeting is scheduled  fo r  late 
O c to b e r .  D iscussions of the p ro fe ss ion ’s 
and  the governm ent 's  respective positions 
have resulted in a better understanding  of 
the  issue b y  b o th  sides. H o w ev er ,  
86-PAD-145 is still the operative guidance 
and  is still being cited by  som e D C A A  
aud ito rs .

A C E C  m em bers ,  co n f ro n ted  b y  aud its  
recom m ending  against p ro ra ta  allocation 
of professional liabili ty  insurance costs, 
m ay find the following helpful in persuad­
ing federal nego t ia to rs  that E & O  in su r­
ance is a no rm al  overhead  expense.

(1) T h e  overa ll  g o v e rn m e n t  p rac tice  
regarding this m a tte r  is clearly sta ted  
in FAR 31.205-19. T here  is no  form al 
federal policy that makes professional 
liability costs  una l low ab le  o r  u n a l lo ­
cable.

(2) G o v ern m e n t  a u d i to r  re c o m m e n d a ­
tions are adv iso ry  to federal con trac ­
ting officers. T he  la tte r  can ,  if they  
choose, ignore  such  advice.

(3) 86-PA D-145, in add i t ion  to  factual 
shor tcom ings ,  fails to specifically 
direct D C A A  au d i to rs  to im plem ent 
the gist of its con ten t .

(4) Som e D C A A  auditors ,  a p p a ren t ly ,  
h ave  chosen to con t inue  a p p ro v in g  
reasonable  liability p rem ium s. T hus,  
the G u idance  is being inconsistently  
applied.

(5) A  letter from  an  A  & E's underw riter ,  
explaining problem s of  p roviding risk 
an d  ra te  d a ta  on public  vs  p r iv a te  
projects ,  m a y  be useful.

(6) W hile G u idance  M em os  are  not re ­
qu ired  to be d issem inated  for  public  
c o m m e n t ,  r e g u l a t i o n s  a r e .  If 
86-PAD-145 is characterized as "m an­
d a to ry ,"  ask  for docum en ta tion  of its 
regu la to ry  s ta tus.

A C E C  m em ber  firms unable to resolve 
the allocabili ty  issue are  encou raged  to 
con tac t  M a rk  C asso ,  in the W ash ing ton ,  
D .C .  office, fo r  the latest w o rd  o n  devel­
opm ents  re: eligibility of insurance prem i­
um s as an  o v e rhead  cost.
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Pretrial Screening Panels Reduce Lawsuits

S ta t e s  W i t h  M e d i c a 1 M a l p r a c t i c e  S c r e e n in g  P a n e l s

f «$»}f
A laska K ansas N e w  Jersey
A rizona Louisiana N ew  Mexico
A rkansas M aine N ew  Y ork
D elaw are M a ry la n d Pennsy lvan ia
Florida M assachuse t ts Rhode Island
Haw aii M issouri Tennessee
Idaho N ebraska Virginia
Illinois N evada W isconsin
Ind iana N e w  H am psh ire

Several A C E C  M e m b e r  O rg a n iz a t io n s  
are p lanning strategies to lobby their state 
legislatures next y ea r  to  enact pretrial 
screening panels  a n d / o r  certificates of 
merit fo r  lawsuits  involv ing  design p r o ­
fessionals. These legislative initiatives are 
designed to  reduce the n u m b e r  and  
a m o u n t  o f  litigation involved  in non-  
m eri to rious  lawsuits against independent 
engineers.

In the pas t,  the  A C E C  T o r t  Reform 
P rog ram  has  suggested m a n y  a rg u m e n ts  
to use w hen  lobby ing  fo r  pretria l sc reen­
ing pane ls  an d  certificates of merit.  
A m o n g  these a rg u m e n ts  is the fact that 
m a n y  sta tes h ave  existing pretr ia l  p r o ­
cedures for  the benefit of physic ians in­
volved in medical m alpract ice  claims. 
A C EC  suggests th a t  engineers ask  for the 
sam e trea tm en t,  an d  po in t  out th a t  their  
l iability p rob lem s are sim ilar to  those of 
docto rs .

Recent research by  A C E C  staff has  re ­
vealed th a t  26 s ta tes  h ave  es tablished 
medical pretr ia l  sc reening panels  fo r  
physic ians and ,  in som e states, o th e r  
health  ca re  p rov iders  as well. T h e re  also

is an  em erging trend to enact laws requ ir­
ing certificates of merit in m edical m a l­
practice cases on top  of pretrial sc reen­
ing panels.

A  recent s tu d y  o f  M a ry la n d 's  medical 
m alpract ice  experience indicates that 
s ta te 's  "Health  C are  A rb i t ra t io n "  system 
(a pretria l screening panel p rocedure)  has 
been increasingly effective since its incep­
tion in 1976. M ore  recently , beginning in 
July 1986, plaintiffs in M a ry la n d  w ere  re­
quired to ob ta in  a certificate of merit from 
a physician with in  90 days of filing a case.

A cco rd ing  to  statistics collected by  the 
M ary lan d  Health  C laim s A rb i tra t ion  O f ­
fice, the certificate of merit procedure  has  
reduced  non -m er i to r ious  claim s by  o v er  
50% .

A C EC  m em bers ,  par t icu la r ly  those in 
states which have either of these two p r o ­
cedures for medical m alpract ice  claims, 
might reference the successes of the physi­
cians' pane ls  an d  certif ication processes 
w hen  lobby ing  for  s im ilar  laws for  
engineers.

LIABILITY A  T O P  P R IO R IT Y  A T  E N G IN E E R S ' S U M M I TDefense F u n d —Cont'cl from  Page One

federal agency 's  insistence tha t  the 
governm ent h a d  access to accounting  
a n d  tax records  fo r  all the  firm 's 
w o rk — including b o th  public and  pri­
v a te  c l ien ts .  T h e  en g in ee r  (and  
A C EC ) w as d is tu rbed  tha t  he had  
been denied  the  right to rev iew  the 
aud it  guidelines u p o n  w hich  the 
agency  based  its claims. Since the 
consu l tan t  w a s  n o t  being au d i ted  for 
f raud  o r  p ro g ra m  abuse,  A C E C  felt 
the case, if lost,  cou ld  depr ive  an y  
business of d u e  process u n d e r  law. 
T he  case w as settled w hen  the agency 
w hich  h ad  appea led  a low er  court 's  
rejection, v o lu n ta r i ly  released its 
guidelines a n d  agreed  to limit its 
a u d i t s  to  s t a n d a r d  d a t a  a n d  
p rocedures .

(b) In som e instances the  LDF m a y  s u p ­
po r t  a  no n -m em b er  co m p an y .  A  case 
in po in t  invo lved  an  architec t w h o  
had been sued b y  a w o m an  injured by 
falling glass w h en  a brick  w a s  hur led  
th ro u g h  a tw o -s to ry  w in d o w  a t  a 
race track  pav i l ion .  A fte r  incurr ing  
considerable legal expense, the a rch i­
tect w as  dismissed. In a n  effort to dis­
courage  fu tu re  ac tions of this nature ,  
he then filed a claim against the plain­
tiff's a t to rney  charging h im w ith  hav-

A  su m m er  meeting of key officers and  
staff from thirty different associations and 
societies has de term ined  tha t liability and  
in frastructure  are  the p redom inan t  issues 
facing U.S. engineers today .  Represented 
at the 2nd  annua l "S um m it C onference"  
were representatives of engineering, co n ­
struction, building code and  public w orks 
o rgan iza tions .  H ost o f  the event w as  the 
A m er ican  Socie ty of Civil Engineers.

As in 1986, the insurance crisis received 
m uch  of the delegates ' a t ten t ion .  R eports  
of 100%  or  m o re  increases in liabili ty in­
su rance  rates, accom pan ied  b y  increased 
deductib les  an d  low ered  coverage,  were  
com m onp lace .  So also  w as the prac tice  
of m a n y  firms (one o u t  of every  five in

ing b ro u g h t  a f rivo lous suit. D espite 
financial and  legal support  from  both  
A C E C  a n d  A IA , the suit failed.

(c) Several Legal Defense Fund cases have 
invo lved  su p p o r t  of s ta te  consu lting  
engineer  efforts  to  preserve existing 
s ta tu tes  of lim itations. In 1987 alone, 
A C EC , a lo n g  w ith  NSPE, joined in 
the  cost o f  p repa r ing  an d  filing 
amicus briefs contesting appeals court 
decisions declaring existing statutes of 
repose u n cons t i tu t iona l .  Both cases 
invo lved  p ro jec ts  com ple ted  m ore

A C E C 's  case) prac tic ing w ith o u t  an y  
insurance.

O n e  g ro u p — the A m erican  Association 
of Engineering Societies— presented  a 
p ap e r  w hich  predicts tha t  tort reform s, 
necessary to halt today 's  litigation explo­
sion, will be  a m ajo r  objective of the co n ­
struc t ion  industry  for at least five m ore 
years.  Barring such reform s, engineers 
will be unable  to p rov ide  services an d  
p ro d u c ts  that benefit the public  an d  aid 
the econom y.

Copies  of the f indings an d  rec o m m en ­
dations of the 1987 "Summit Conference" 
m a y  be ob ta ined  from  the A m erican  
Society of Civil Engineers, 345 E. 47th St., 
N ew  Y ork,  N.Y. 10017-2398.

th a n  tw en ty  years p r io r  to d iscovery  
of alleged defects o r  professional 
negligence by  the design professional. 
Both judgm ents  are  n o w  being a p ­
p ea le d  to  th e ir  re sp e c t iv e  s ta te  
suprem e courts .

In its seven years  of existence, the 
A C E C  Legal Defense Fund has helped 
achieve victories in two-thirds of the cases 
in w hich  it pa r t ic ipa ted .  For m ore  details  
relative to  the op era t io n  an d  p rocedures  
o f  the LDF, con tac t  Bob Fogle in the 
A C E C  nat iona l office.
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Director and Officer 
Liability Rates Stabilizing

A  recent su rvey  of officer an d  d irec to r  
liability  insurance rates  indicates that 
pre.miums, while stabilizing, are co n t in u ­
ing to run  high. U nfor tuna te ly ,  the July 
su rv ey  b y  the W y a tt  C o m p a n y ,  fails to 
reflect the im pact of n u m e ro u s  s ta te  laws 
e l im ina ting  o r  l im iting personal liability 
o f  d irec to rs  o r  shareholders ,  except in 
cases of m isconduct,  un lawful p ay m en ts  
of d iv idends o r  im prope r  acts resulting in 
personal  benefit.

A ccord ing  to  the A m erican  T o r t  Re­
fo rm  A ssocia tion ,  at least 22 states have 
enacted exceptions from, or  limitation of, 
liabili ty claims against d irec tors  and  of­
ficers of for-profit  organizations.  T h ir ty -  
n ine s ta tes p ro v id e  liability exem ptions 
for  officers and  directors of not-for-profit 
organ iza tions .

W y a t t 's  1987 "D irectors, Officers and  
Fiduciaries Liability S u rvey"  show s a 
sh a rp  increase fo rm  1984 to 1986 in the 
cost of liability coverage for such officials. 
M ost of the sta te  laws addressing  D and  
O  liabili ty w ere e n a c tfd  o v er  the pas t 18 
m o n th s .  M ost ca m e ab o u t  as the n u m b e r  
of lawsuits filed against Directors and  O f­
ficers rose at a ra te  of 15 to 20 percent per  
yea r  from  1980 to  1987.

O v e r  the pas t tw o years  the average 
cost of settling such claims, including 
defense costs, jum ped  147% , go ing  from  
S i . 04 million in 1984 to  S2.57 million in 
1986.

Partic ipating  in the W y a t t  survey  were 
1,047 different o rganiza tions ,  including 
m anufac tu re rs ,  banks ,  hospitals,  ed u ca­
tional in st itu tions and  others.

- Sj

ACEC Brochure a Popular Item
I

A  small,  10-page b rochu re ,  describ ing  the im pact
   o f  today 's  liability crisis u p o n  consulting  engineers and

their  clients, has  becom e one o f  A C E C 's  "bes tse lle rs ."  
' W f e :  P ublished  last M arch ,  this o f t -o rdered  p a m p h le t  has

'Jb i  a lready  been distributed  to approx im ate ly  14,000 engi-
'•fr neers, pub lic  officials, bus inessm en a n a  o thers .  P lans

a re  a l read y  u n d e rw a y  to  republish.
T h e  p a m p h le t 's  p o p u la r i ty  s tem s f ro m  its effective 

p re sen ta t ion  of  the five civil justice re fo rm s o f  m os t  
im p o r ta n ce  to  consu lt ing  engineers.  T hese  are:* (1) 
m od if ica t ion  of  w orke rs '  co m p en sa t io n  laws to  dis­
co u rag e  th ird -p a r ty  lawsuits;  (2) e l im ination  o f  jo int 
a n d  several liability  in cases, in v o lv in g  .p ro p e r ty  

a^:-. dam age ;  (3) t ightening of s ta tu te s  o f  l im ita tions or
statutes o f  repose; (4) greater use of  "screening panels" 

to weigh the legitimacy o f  a pending lawsuit; an d  (5) indemnification of firms 
willing to u n d e r ta k e  projec ts  dealing  w ith  h a z a rd o u s  w aste  o r  po llu t ion  
aba tem en t .

R obe rt  S parks ,  vice pres iden t o f  L o ck w o o d  Greene, in A tla n ta ,  w a s  one 
of  several h u n d re d  A C E C  m em bers  requesting  extra copies o f  the "Liabili ty 
Crisis" p am p h le t .  Said Bob, the  A C E C  b ro c h u re  "is clever, a t trac t ive ,  and  
m ore  im p o r ta n t ly ,  full o f  g o o d  in fo rm ation  a b o u t  engineers ' l iabili ty  p r o b ­
lems. W e p la n  to  place copies in the h a n d s  of  m a n y  of o u r  im p o r ta n t  clients 
a n d  s ta te  legisla tors."

A n o th e r  A C E C  m e m b er  o rdered  75 copies for  d issem ination  to  firm 
em ployees.  A  M e m b er  O rg a n iz a t io n  o rd e red  150 copies  fo r  d is t r ibu t ion  to 
key  legislators.

M em bers  w ish ing  to  m ake  sim ilar use of  this  easy-to -read  ex p lan a t io n  of 
consu lt ing  engineers ' l iabili ty  w oes  can  o b ta in  up  to ten  copies free. A d d i ­
tional copies a re  on ly  50 cents apiece. T o  o rd e r  copies, send a p readdressed  
mailing label to  A C E C 's  Publica tions  D e p a r tm e n t  a n d  request  Publica tion  
N o .  210 /R E M . Enclose check o r  m o n e y  o rd e r  for  copies  in excess o f  ten.

Wx

Liability &  Litigation
American Consulting Engineers Council 
1015 Fifteenth Street. N .W .— Suite 802 

Washington, D.C. 20005 
(202) 347-747-1
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Suggested Legislation 
December 1986

W ORKMEN’S COMPENSATION AM EN DM EN T

Section 1. [Definitions.]

"Construction design professional" means any person who is an architect, 

professional engineer, landscape architect or land surveyor who has been issued a 

license by the state board of {name of board) to practice such technical profession 

in {state name) or any corporation organized to render professional services through 

the practice o f  one or more of such technical professions in {state name) under the 

professional corporation law of {state name).

Section 2. fLiabilitv of construction design professional.!

Except as provided in the Workmen’s Compensation Aci, no construction design 

professional who is retained to perform professional services on or in conjunction 

with a construction project or any employee of a construction design professional 

who is assisting or representing the construction design professional in the perfor­

mance o f  professional services on the site of the construction project, shall be 

liable for any in jury  on the construction project for which compensation is recover­

able under the Workmen’s Compensation Act, and Workmen’s Compensation shall be 

the sole a. d exclusive remedy against a design professional, unless responsibility for 

safety practices is specifically assumed by contract or by the affirmative actions of 

the construction design professional or any employee of the construction design 

professional who is assisting or representing the construction design professional in 

the performance of professional services on the site of the construction project.

A m erican C onsulting Engineers C ouncil



Senate Finance Committee 
P.O. Box V • Juneau, Alaska 99811 • (907) 465-4985

Finance Committee 
Co-Chairman

February 2, 1988

Chancy Croft, Esq.
Chancy Croft Law Office 
738 H Street, Suite 200 
Anchorage, AK 99501

Dear Mr. Croft:

I have received your letter of January 29 expressing your concern 
regarding worker's compensation which you state is not adequately dealt with 
in SB 322 or its companion bill, HB 352. Thank you for sharing your thoughts 
with me.

As I am sure you are aware, these bills have a great deal of support. 
Senator Kelly, as Chairman of the Senate Labor and Commerce Committee, is 
dedicated to holding public hearings in order to hear from as many people as 
possible in order to have every reasonable assurance that as many problems 
as can be addressed in the bills are taken care of. No one claims, however, 
that these bills are the complete solution but instead are seen as a first step.

I would encourage you to attend the public hearing in Anchorage 
scheduled for Friday, February 12 at 3:30 in the LIO and share your concerns 
with the Committee for the record. Perhaps a workable solution can be found.

Sincerely,

—
Senator Johne Binkley 
Yukon-Kuskokwim and 
Interior Rivers

jka
J cc: The Honorable Tim Kelly
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506 W. 6th Avenue #9 
Anchorage, Alaska 99501 

(907) 272-9312
t'iitertat/ii/iy . {AuAans rtnce fj6 >

Senator Tim Kelly 
P.O. Box V Room 101 
Juneau, AK 99811

Dear Senator Kel1y ,

I am the owner of Golden Wheel Amusements Of Alaska. I am concerned 
with the escalating costs of workman's compensation insurance for my 
business. I employ nearly 250 people annually and provide a large 
part of much needed revenue to several state fairs and the Fur 
Rendezvous committee, and the rising cost of workman's compensation 
insurance is a threat to my continuing business..

I have been established in this state for over twenty years and have 
enjoyed moderate business successyet the costs of workman's 
compensation insurance is a threat to my business. Imagine how many 
younger, less successful businesses are in as bad if not worse 
danger of financial collapse.

The Workman's Compensation Committee of Alaska is planning to 
introduce legislation advocating changes in the current compensation 
laws. I support this committee and their bill , and I appeal to you 
to not nnly support this bill as written, but to do all you can to 
expedite this bill's passage. For, even if passed on the first day 
of legislative meetings, Alaska business would not feel the relief 
until July.

Thank you for your support, of the proposed changes of the Workman's 
Compensation Committee.

S i n

Claire Morton
Golden Wheel Amusements

(f/a trc  j  I  fo rto /t, O/ooer •  jffa /ta y c r
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SUGGESTED AMENDMENTS 
to

Alaska Workers' Compensation Board Rehabilitation Statute.

by

JON C. DEISHER, MA., C.R.C.

Sec. 23.30.041. Rehabilitation of injured workers.

(a) The board shall select and employ a rehabilitation 
administrator and may authorize the rehabilitation
administrator to select and employ additional rehabilitation 
staff. The rehabilitation administrator will serve at the 
pleasure of and will be responsible directly to the board. 
The rehabilitation administrator will meet or exceed the
qualifications requirements for a Qualified Rehabilitation 
Professional as defined by AS23.30.041(p) and will be 
certified by either the National Rehabilitation Association 
(NRA), the National Association of Rehabilitation
Professionals in the Private Sector(NARPPS), or both. The 
Rehabilitation Administrator will meet these qualifications 
prior to appointment. The rehabilitation administrator is in 
the partially exempt service under AS39.25.120.

(b) The rehabilitation administrator shall implement the 
provisions of this section, study the issue of 
rehabilitation, both physical and vocational, on a 
continuing basis, and provide expert rehabilitation advise 
to the Board on disputed rehabilitation issues before the 
Board.

(c) If an employee suffers an industrial injury that 
precludes return to suitable gainful employment for a period 
of 90 continuous days, it is presumed the employee's 
industrial injury has resulted in a vocational disability 
unless or until otherwise determined through a vocational 
evaluation. Based upon the presumptive disability the 
employee is entitled to a full rehabilitation evalutation to 
determine if a rehabilitation plan is necessary to resolve 
the employee's barriers to suitable gainful employment. 
Referral for the full evaluation will include the treating 
physician's diagnosis, prognosis, recommended treatment and 
medical opinion regarding the employee's physical 
capabilities. Opinions regarding the employee's physical 
capacities may be obtained from a licenced occupational 
therapist approved and designated in writing by. the treating 
physician. Referral for the full evaluation will be made not
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later than the 90th day o£ disability. A full evaluation 
shall be performed by a qualified rehabilitation 
professional as defined in this subsection. If, in the 
opinion of the qualified rehabilitation professional, the 
medical, physical, vocational or emotional state of the 
employee precludes a full evaluation, the rehabilitation 
professional shall prepare a preliminary evaluation. A 
preliminary evaluation will include the reasons why a full 
vocational rehabilitation evaluation cannot be. made or will 
not be necessary. If a full evaluation is necessary, the 
Qualified Rehabilitation professional will give a) an 
opinion as to if or when the employee will be eligible for 
the full vocational rehabilitation evaluation, and b) any 
information that would be included in a full vocational 
rehabilitation evaluation that can be determined and 
reported by the rehabilitation professional at the time of 
the preliminary evaluation. If the Qualified Rehabilitation 
Professional believes that the employee will be able to 
return to regular employment without further evaluation, 
then the rehabilitation professional will give an opinion as 
to the employee's ability to return to suitable gainful 
employment and report the physical and vocational basis for 
this opinion.

d) 1) If the employer does not timely schedule an 
evaluation under this subsection, the employer will lose all 
rights to designate a rehabilitation professional and will 
pay to the employee 20% of a pro rated amount of the 
employee's compensation rate in addition to the amount 
already being paid for each day after the 90th day post 
injury and the employee may retain a qualified 
rehabilitation professional to perform the evaluation.

2) If the employee1 does not retain a qualified 
rehabilitation professional within 14 calender days after 
the 90th day of time loss, the employer's pro rated penalty

v will not be paid and the board or person designated by the 
board will retain a qualified rehabilitation professional to 
perform the full vocational rehabilitation evaluation.

3) If the board or designee does not retain a 
qualified rehabilitation professional within 14 calender 
days after the beginning of the employer's penalty period, 
the second injury fund will reimburse the employer for all 
penalties paid or due during the continuance of nonreferral.

4) If, after retaining a rehabilitation professional, 
either party is dissatisfied with the professional they may 
change to an alternative professional only once. Each party 
may change the designated rehabilitation professional once 
but not sooner than 90 days after the rehabilitation 
professional is retained. If a rehabilitation professional 
is retained and remains the provider on a case for six 
months or more he may be removed from the case only by the



rehabilitation administrator, If a provider is removed from 
a case by the rehabilitation administrator, the 
rehabilitation administrator will designate a replacement 
rehabilitation professional with 72 hours of removal.

The employer will pay the reasonable costs of the 
vocational rehabiliation evaluation under this subsection.

(e) A full vocational rehabilitation evaluation by a 
qualified rehabilitation professional shall include 
following specific determinations:
(1) whether a vocational rehabilitation services plan will 

enable the employee to return to suitable gainful 
employment;
(2) whether the employee can return to suitable gainful 

employment with or without a vocational rehabilitation 
services plan;
(3) the wage earning capacity of the employee, if any, 

after the 90th day of time loss,
(4) if a plan is recommended, a systematic justification of 

the plan recommendations in terms of the order of 
ore ference.

(f) For eligibility purposes, if the employee's 
earning capacity is determined to be greater than

wage
the

minimum wage established bv the Fair Labor Standards Act and
is eaual to QHP greater than the compensation rate based upon
the average weekly wage (gross weekly earnings) as
determined at the time of iniurv, the employee mav elect to
resolve his rehabilitation claim through a lump sum
settlement based upon the lost wage earning capacity. if
anv, and in accordance with AS23.30.200 and/or AS23.30.210.

For eligibility purposes, if the wage earning capacity 
is less than the compensation rate, the full rehabilitation 
evaluation will determine whether or not a vocational 
rehabilitation services plan will enable an employee to 
return to work at a wage earning capacity equal to or 
greater than the compensation rate and as nearly as possible 
to the average weekly wage as determined at the time of 
injury.

(g) If the Qualified Rehabilitation Professional 
determines that a rehabilitation plan is necessary, the plan 
will include; 1) a proposed vocational goal, 2) a 
justification for the vocational goal, 3) the beginning and 
ending dates of proposed rehabilitation services, 4) the 
responsibilities of the parties, 5) a labor market rationale
for the plan, 6) justification of the plan in terms of the
employee's physical capacities and 7) the proposed
vocational goal's physical requirements. The plan will be 
designed to result in suitable gainful employment as
determined at the beginning of the plan. The plan will
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consider the employee's preferred vocational goal and if the 
employee's preferred vocational goal is not pursued then a 
justification for not pursuing the employee's preferred goal 
will be given. The plan will also include all the costs to 
be incurred by the employer during the vocational 
rehabilitation plan, and an estimate of whether the
continuing benefits and 
under this chapter 
rehabilitation plan will 
and compensation payable 
if a rehabilitation plan

compensation due to the employee 
after the conclusion of the 
be more or less than the benefits 
to the employee under this chapter 
is not implemented.

Once the Vocational Rehabilitation 
(VRSP) is written by the Qualified

Services Plan 
Rehabilitation

Professional, the VRSP will be served upon 
parties for their approval or disapproval. If 
fail to approve or disapprove the VRSP within 
days of service, the QRP will automatically 
informal rehabilitation conference based upon 
plan dispute.

the primary 
the parties 
30 calender 
request an 
a presumed

(h) A vocational rehabilitation plan may consist of any 
of the following and will be consistent with a systematic 
working of the order of preference as presented in 
A S 2 3 .30.041(h); if the employee can be restored to suitable 
gainful employment with rehabilitation plans of a higher 
preference, then a rehabilitation plan of a lower preference 
may not be required from the employer. However, the employer 
and employee may agree by their signatures to a vocational 
rehabilitation services plan or letter of understanding, 
regardless of order of preference, labor market dynamics, 
expense, or subsequent changes in the parties' preference or 
circumstances. If the parties agree to a VRSP, then they 
will be irrevocably bound to their agreement.

(i) The order of preference for vocational rehabilitation 
plans is
(1) prosthetic devices and training that enables work at 

the same or similar occupation with the same employer as at 
the time of injury;
(2) prosthetic devises and training that \bles work at

the same or similar occupation with a different employer 
than at the time of injury;
(3) work site modification and vocational training for the

same or similar occupation with the same employer as at the
time of injury;
(4) work site modification and vocational training for the 

same or similar occupation with a different employer than at 
the time of injury;
(5) training for a new occupation in light of the

vocational rehabilitation evaluation, the injured worker's 
age, education, injury, work history, transferrable skills,

!



applicable labor market and which will result in suitable 
gainful employment as defined by AS23.30.265(28). The order 
of preference for training in a new occupation is as 
follows: a) on-the-job training; b) vocational training; and 
c) academic training;
(6) Self employment, if justifiable by the labor market, if 

the employee is able to successfully manage a self 
employment enterprise, and if that enterprise can be 
reasonably expected to meet Suitable Gainful Employment;
(7) direct placement in an occupation unrelated to previous 

work history establishing any wage earning capacity greater 
than the Fair Labor Standards Act for the minimum wage using 
transferrable skills.

If a vocational rehabilitation services plan is agreed 
upon by the employee and employer, then the parties will be 
bound to the agreed upon plan unless reasonable barriers 
beyond the control of the parties prohibit the successful 
completion of the plan. Reasonable barriers include medical, 
physical, psychiatric, emotional, vocational and financial 
circumstances which preclude the completion of the plan. 
Changes in the labor market after an agreed upon or approved 
plan is initiated is not a reasonable barrier. Disputes 
regarding reasonable barriers must be based upon objective 
facts presented by bonafide professional experts 
knowledgable of the alleged barrier(s), and will be first 
addressed in an informal rehabilitation conference. If an 
informal rehabilitation conference is not successful in 
resolving the dispute, then the rehabilitation administrator 
will resolve the dispute through a formal rehabilitation 
conference. Rehabilitation conferences will be scheduled 
upon written request.

If a plan is not agreed upon by the parties then the 
dispute will be resolved through a formal rehabilitation 
conference upon written request. The rehabilitation 
administrator may approve, disapprove or modify a disputed 
plan. If the rehabilitation administrator approves or 
modifies a rehabilitation plan, then the parties will be 
bound to the approved plan unless reasonable barriers to the 
successful completion of the plan, discovered after the plan 
is initiated, prevents completion. Disputes regarding 
reasonable barriers to an approved rehabilitation plan will 
be resolved by the rehabilitation administrator in a formal 
rehabilitation conference.

(j) The employer and employee may agree on a vocational 
rehabilitation plan, whether or not the plan conforms to the 
provisions of this subsection. If the employer and employee 
dispute or fail to agree upon a vocational rehabilitation 
services plan, either of the parties may request a formal 
rehabilitation conference. Formal rehabilitation conferences 
will conducted with a formal record. If all of the necessary



information is available, the rehabilitation administrator 
will verbally approve, modify or deny the plan at the 
conclusion of the formal rehabilitation conference followed 
by a written decision within 30 calender days. If all of the 
necessary information is not available the record will 
remain open only long enough to obtain the information 
needed for the rehabilitation administrator's decision. .If 
the record must remain open, then the parties will be 
noticed that 1) the record remains open, 2) what information 
is being obtained and 3) the date the record will be closed. 
The rehabilitation administrator will issue the decision 
within 30 calender days of the record's closing. If the 
Rehabilitation administrator, approves, modifies or denies 
the vocational rehabilitation plan verbally, then the 
decision will be confirmed in writing within 30 calender 
days. The rehabilitation administrator's decision will be 
based upon 1) the provisions of this section, 2) the 
rehabilitation regulations AAC8.000.000, and 3) 
interpretations within subsequent decisions by the 
administrator, the Board and the Courts. Within 14 calender 
days of the rehabilitation administrator's decision either 
primary party may seek review of the decision by requesting 
a hearing in accordance with AS 23.30.110. However, the 
parties will be bound by the administrator's decision unless 
or until it is overturned by the board or the courts.

(k) Rehabilitation reports and statistics regarding 
rehabilitation services and expenses will be documented and 
filed in accordance with the rehabilitation regulations.

(1) Vocational rehabilitation services may not exceed 52 
calender weeks, except that vocational rehabilitation 
services may be extended an additional 52 calender weeks if 
the parties agree, or the rehabilitation administrator 
approves based upon recommendations made by the qualified 
rehabilitation provider that special circumstances exist as 
defined by AS23.30.265(?) and AAC8.000.000. Rehabilitation 
services are limited to a total of 104 weeks and may not be 
exceeded unless agreed to by the parties. Holidays and 
vacations which are concurrent with rehabilitation services 
are included in the total of 104 weeks of rehabilitation 
services. This subsection does not prohibit an employee from 
requesting, or an employer or carrier from providing, 
extended vocational rehabilitation services on a voluntary 
basis. If rehabilitation requires residence away from the 
employee's customary residence, reasonable cost of board, 

i lodging, and travel shall be paid by the employer. Temporary
disability under AS23.30.185 or AS23.30.200 shall be paid 
throughout the rehabilitation process. The board or designee 
may, upon petition from the employee, award the employee 
being rehabilitated under this section an additional monthly



stipend of not more than 50% of the employee's compensation 
rate if it finds that a case of extreme financial hardship 
exists. Petitions for extreme financial hardship stipends, 
if approved, will not be paid retroactively and will be 
effective no earlier than the date of the petition. The 
employer shall pay all costs of a rehabilitation plan and 
rehabilitation services under this section.

(m) Refusal by an injured employee to participate in, or 
otherwise fail to reasonably cooperate with, a vocational 
rehabilitation evaluation or a vocational rehabilitation 
services plan approved by the rehabilitation administrator 
or agreed to by the parties, results in a forfeiture of 
disability compensation for the period the refusal 
continues. Forfeiture of disability compensation will not 
begin until or unless allegations of refusal to participate 
are upheld by the Rehabilitation administrator, his designee 
or the Board. The rehabilitation administrator may 
retroactively assess forfeiture of disability compensation 
which may be liened from future compensation if allegations 
of refusal or failure to cooperate are sustained. Efforts to 
resolve disputes of refusal or cooperation will be first 
attempted in an informal rehabilitation conference upon 
written request from the employer, the employee, their 
representatives or the qualified rehabilitation provider. If 
the informal rehabilitation conference fails to resolve the 
dispute, then the dispute will automatically be referred for 
a formal rehabilitation conference. However, if an employee 
unilaterally begins participation in a rehabilitation plan 
not supported by the employer or not approved by the 
administrator during the period of alleged noncooperation, 
and then successfully completes the rehabilitation plan and 
becomes employed for a period of 30 consecutive business 
days following the completion of the rehabilitation plan, 
the employee shall receive a lump-sum payment of 50 percent 
of the compensation forfeited by the employee. The lump-sum 
payment is available only once to an employee refusing 
rehabilitation and is limited to the total of 52 weeks 
compensation allowable during the continuance of 
rehabilitation services or during the duration of the plan, 
whichever is less. Any wage loss determination made at the 
conclusion of the employee's unilateral plan will be based 
either upon the rehabilitation plan proposed by the 
qualified rehabilitation provider, if any, or the unilateral 
plan developed by the employee, whichever results in the 
highest wage earning capacity. The rehabilitation 
administrator may find that an employee refuses to 
participate in an evaluation or rehabilitation plan if the 
employee fails to cooperate with the rehabilitation 
provider, however a rehabilitation provider's allegation of 
noncooperation must be well documented and verifiable. A
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secondary party may request an informal rehabilitation 
conference to address allegations of refusal or cooperation.

(n) Refusal by an employer to participate in, or 
otherwise fail to reasonably cooperate with, an evaluation
or a rehabilitation 
administrator results 
compensation normally 
continues. Disputes 
addressed'first by an

plan approved by the rehabilitation 
in a payment of double the disability 
due during the period the refusal 
of employer noncooperation will be 
informal rehabilitation conference. If 

the informal rehabilitation conference is not successful in 
resolving the dispute, thpn a formal rehabilitation 
conference before the rehabilitation administrator will 
resolve the dispute. Requests for rehabilitation conferences 
will be made in writing.

(o) For purposes of this section, an employee is restored 
to suitable gainful employment if the employee can return to
(1) work at the same or similar occupation with the same 

employer or an employer in the same industry as the employer 
at the time of injury;
(2) an occupation using essentially the same skills as the 

job at time of injuy but in a different industry;
(3) an occupation using different skills or transferrable 

skills but using the employee's academic achievement level 
or existing vocational knowledge at the time of injury; or
(4) an occupation requiring an academic achievement level 

that is different from that attained at the time of injury. 
An employee shall be returned to suitable gainful employment 
in the order indicated in (1) - (4) of this subsection.

(p) "Qualified rehabilitation professional" means a 
person who has at least a 4 year baccelaureat degree from an 
accredited University and work experience necessary to

(1) make judgements, administer and interpret tests, 
counsel, and make recommendations concerning the medical, 
intellectual, emotional ,physical, or motivational capacity 
of an injured worker to accept and perform suitable gainful 
employment, and to
(2) design, implement and supervise programs that tend to 

enhance an injured worker's medical, intellectual, 
emotional, physical or motivational capacity to accept 
suitable gainful employment.

Qualified rehabilitation professionals will meet or 
exceed the requirements for rehabilitation professionals as 
defined in the rehabilitation regulations. A rehabilitation 
professional may not practice unsupervised rehabil1tat ion 
professional services under this section until and unless 
his/her credentials have been reviewed and approved by the 
rehabilitation administrator. A rehabilitation professional 
may work under the supervison of a Qualified Rehabilitation
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Professional until his/her .credentials are approved by the 
rehabilitation adminstrator:. The rehabilitation administrator 
will approve or disapprove a rehabilitation professional's 
qualifications within 30 calender days of their submission 
for review. The administrator may suspend review of a 
rehabilitation professional's qualifications in order to 
recieve written verification of credentials presented for 
review. Approval or disapproval of a provider's credentials 
will be made in writing. The rehabilitation administrator 
may provide provisional approval of a rehabilitation 
professionals credentials which may be either revoked or 
confirmed upon verification of the credentials. A 
rehabilitation professional may not practice without written 
provisional or full approval by the rehabilitation 
administrator.

(q) "Qualified rehabilitation adjuster" means an 
insurance company or adjusting company representative or 
employee who has at least four years of supervised adjusting 
experience in the field of workers1 compensation insurance 
adjusting. Knowledge required of a Qualified rehabilitation 
adjuster includes:
(1) the ability to make judgements regarding compensability 

of industrial injury claims;
(2) knowledge of the psycho-social, physical and medical 

aspects of industrial injuries;
(3) knowledge of the rehabilitation statute governing 

industrial injuries;
(4) certification by the Alaska Adjusters Association as a 

Qualified Rehabilitation Adjuster.
The Rehabilitation Administrator may approve, 

disapprove, make recommendations to improve or disallow the 
qualifications of adjusters working with Alaska Industrially 
Injured Workers. A rehabilitation adjuster who does not meet 
the above requirements for a Qualified Rehabilitation 
Adjuster may work under the direct supervision of a 
Qualified Rehabilitation Adjuster.

(r) Motions to disqualify a rehabilitation provider from 
practicing rehabilitation services may be made by or to the 
rehabilitation administrator. Disputes of a rehabilitation 
professional's qualifications will be heard in a formal 
rehabilitation conference. If the rehabilitation 
administrator affirms the disqualification of the 
rehabilitation professional, the rehabilitation professional 
may appeal the decision within 14 calender days to the 
Board. The rehabilitation., administrator may provide 
guidelines for requalification to the rehabilitation 
professional effected. Disqualification will not take effect 
until the decision is written by the rehabilitation



administrator within 30 calender days of the formal 
conference and will include an effective date.

(s) Within six (6) months of the adoption of this 
chapter, and any subsequent amendments to the rehabilitation 
provisions contained herein, rehabilitation regulations will 
be promulgated. The Board and its Director will be directly 
responsible for promulgation of rehabilitation regulations.

(t) Amendments to the rehabilitation statute may be made 
upon petition to the Board. Changes may not be made more 
frequently than every four (4) years. Petitions for changes 
in the statute may be made by The Board, Employers, 
attorneys, employees, labor and management organizations, 
rehabilitation providers, physicians, and therapists. Upon 
adoption proposed amendments will supercede and incorporate 
all previous amendments and will be based in part upon 
rulings made by the rehabilitation administrator, the Board, 
and the Courts subsequent to previous amendments. Petitions 
to amend the rehabilitation statutue will include:
(1) the change(s) proposed;
(2) the reason the change is needed;
(3) the anticipated benefit of the proposed change;
(4) the anticipated effect if the change is not made;
(5) signatures of interested parties who rupport the 

proposed change.
Proposed changes to' the rehabilitation statute will be 
presented to a vocational rehabilitation task force who will 
approve, disapprove or modify the proposed change within 90 
days of the statute anniversary date. The task force will be 
composed of tha following:
(1) the rehabilitation adminstrator;
(2) two representatives of management as recommended by the 

Board;
• (3) two representatives of labor as recommended by the 
Board;
(4) two Qualified rehabilitation professionals as 

recommended by the Alaska Chapter of the National 
Association of Rehabilitation Professionals in the 
Private Sector (NARPPS);

(5) two medical professionals recommended by the Alaska 
Medical Association.

The rehabilitation administrator with chair the vocational 
rehabilitation task force. Recommendations for adoption of 
the proposed amendments will be promulgated according to 
AAC__________.

All underlined terms above will require definition.
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Suggestions for other legislative efforts:
1) Licencing of Rehabilitation Professionals and Adjusters 
through the State of Alaska Division of Occupational 
Licencing;
2) Provisions for the suspension of U- •mployment Insurance 
eligibility while an injured worker is recieving workers’ 
compensation benefits. When Workers’ compensation benefits 
are no longer being paid, access to the suspended 
Unemployment Insurance will be available without loss based 
upon the • period of time the worker recieved workers' 
compensation benefits;
3)

ADD TO 23.30.041 (b)

The rehabilitation administrator will be an ex officio 
member of the Board and will participate in Board hearings 
and decisions when rehabilitation issues are in dispute.
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ALASKA'S WORKERS' COMPENSATION REHABILITATION SYSTEM:
A Critical Perspective 

and
Suggestions for a functional system.

by

Jon C. Deisher. HA, CRC

INTRODUCTION:

The difficulties being experienced in the Alaska 
Workers' Compensation Rehabilitation System are not unique. 
Our difficulties are mirror images of problems virtually 
nationwide. The central difficulties occur because each 
state periodically reinvents the rehabilitation wheel. 
Borrowing of statutory language has liberally occurred. 
Standardization of approaches is almost non-existent. Little 
effort is made to apply a systematic method of addressing a 
usually underestimated and incompletely understood problem. 
Advise from the rehabilitation industry is either not 
sought, discounted or ignored. Rehabilitation professionals 
are less than aggressive in offerring their advise anyway. 
The only significant standardization seems to be in the 
similarity of the percieved problems and the complaints made 
about them. Very little standardization exists regarding 
what rehabilitation is or what it ought to do.

This paper attempts to address the problems within the 
current Alaska Workers' Compensation Act and to outline a 
beginning point for the solutions. It is important to 
recognize that workable solutions to rehabilitation problems 
anticipate a process rather than a structure. In developing 
a process oriented method of addressing rehabilitation 
issues we must also be prepared to adjust the process 
periodically as techniques become available to make the 
process more effective, successful and responsive.



I. VALUES CLARIFICATION: a philosphical beginning.

The problems in Workers' Compensation Rehabilitation 
systems have been defined and redefined oyer the years. A 
recent paper provides a review of nationwide efforts to 
address rehabilitation issuesl. Regardless of the methods 
addressing them, problems with rehabilitation persist. After 
changes are instituted, the same or similar complaints seem 
to arise. An impression persists that the problems are
self-perpetuating or unavoidable. I believe we tend to 
address symptoms rather than the problems themselves. 
Problems are, perhaps, the nature of the beast. If we 
confront unavoidable problems which do not go away, 
regardless of attempted solutions, then we must seriously
review how the solutions are generated. I do not believe we
have a clear idea of what we want our rehabilitation system 
to do. We have a clear idea of the concepts we wish to use 
in developing a rehabilitation system, but not of what the 
system itself is supposed to do. Until we know what we want 
rehabilitation systems to do, any change attempt will fail. 
If we do not know where we are going we will end up 
somewhere else!

We all agree the system must be competent, responsive, 
responsible, managable, regulated, time sensitive and cost 
effective. These qualities are the controls rather than the 
goals of the system.There are many complaints about how the 
system is controlled. Because the goals toward which the
controls are directed are poorly clarified, we must expect 
disputes to result. At present, we are more clear about what 
results we do not want the system to produce than what we 
want it to produce. Goals are results oriented2. If we do 
not know where we are going any road will take us there.

We must begin with a basic philosophical premise: a
statement of values3. Given foundational values we may more 
easily move toward agreed upon goals. The following values 
are suggested:

1) the work ethic and the value of remunerative 
employment;

2) incentives for early and timely return to work;
3) removal of work disincentives;
4) rights matched with appropriate responsibilities 

wherein responsibilities are invested with 
authority, and rights are invested with protections;

5) a well ordered and compassionate sense of justice;
6) continuation of the no-fault assumption of workers' 

compensation risk.
These are practical values for a Workers' Compensation 

Rehabilitation system. They are not necessarily operational 
concepts. They represent the drive of the rehabilitation 
system. The rehabilitation system itself is the vehicle
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carrying the injured worker to his rehabilitation 
destination. However, to have a vehicle does not mean it is 
well designed, its destination is clear or its course is 
well defined.

Improvements to the present Rehabilitation system are 
both inevitable and desirable. The changes can be either 
controlled or uncontrolled. Too much is at stake to permit 
the latter. To permit the former, a ballance is needed. I 
believe that controlled change must have a philosophical 
foundation. We must: 1) know where we are going, 2) know the 
course that will take us there, and 3) have a vehicle that 
is capable of transporting us.

"Anywhere but here" is NOT an acceptable goal! Any 
vehicle but the present vehicle is NOT an acceptable reason 
to change modes of transportation! Undirected change will 
result in fragmentary special interests influencing the 
change process, giving us an unballanced, fragmented result.

"What's in it for me" (WIIFM) is NOT necessarily an 
acceptable motive for change! If selfishly pursued WIIFM is 
adversarial in nature and inevitably results in dispute, 
conflict and litigation. Based upon a ballanced "win-win" 
philosophy, WIIFM is an acceptable negotiating process 
resulting in agreed upon results^. What we have today is a 
WIIFM system selfishly pursued. If change dynamics are based 
upon my wi ning at your expense, or vice versa, whatever 
result occurs will be no improvement but will simply move 
advantages from one place to another. The most productive 
change dynamics will emphasize values first and gain second.

Problems in workers' compensation rehabilitation are 
well recognized but poorly defined. Attempts to solve a 
poorly defined problem will fail in the long run. Our 
current problems are often described in terms of 
uncontrolled cost. However, the problem is NOT uncontrolled 
cost. Uncontrolled cost is the symptom of an ill-defined 
goal, a poorly constructed statute and an unregulated, 
paternal isitc bureaucracy. When we clearly define the goal, 
competently write ballanced, uncontradictatory legislation, 
and provide managable regulations, then costs will come 
under control.

Economic considerations must play a central role or 
nothing will work. However, we must begin with values and 
work toward economic support, not vice versa. To illustrate, 
in the 1960's the United States set a goal to place men on 
the moon. We then developed the means to achieve that goal. 
We did not decide to build a very expensive space vehicle, 
build it, and then cast about for something to shoot it at! 
Once the goal was defined, a vehicle was designed to 
accomplish it using the minimum bid process. We set a goal 
and went to the moon on a minimum bid. The goal was 
accomplished economically. But, as aggressive cost 
containment took control, our space program suffered a



series of failures not easily repaired. Over zealous cost 
containment resulted in egregious loss. Cost containment is 
not a goal but a process.

Rehabilitation is not going to the moon nor are we 
building space vehicles. We set goals and design vehicles to 
carry us there. We can learn from other industries as we 
develop a viable rehabilitation system. We will need careful 
vigilance. The goals and values we chose will have financial 
impacts and the ability to resist economic temptations
pulling us from our goals will require obdurate self
discipline. Economic goals presented as philosophical values 
must be seen for what they are; incomplete undersvanding of 
the problem.

Special interests will attempt to influence the change 
direction. Experts outside of rehabi1itation will assume 
advisory roles influencing how rehabilitation systems will 
be designed. Is Joe Namath a credible expert for panty hose?
Pete Rose for shampoo? Why should persons outside
rehabilitation be credible experts to design rehabilitation 
systems? People outside of rehabilitation brought us 
AS23.30.041 which is problematic. The same people are 
involved in efforts to change AS23.30.041. The same advisors 
from outside of rehabilitation constructed the current 
dysfunctional vehicle (041) and are designing its 
replacement. Is it reasonable that after delivery of a 
dysfunctional vehicle that we would rely on the same 
"experts" to construct the next vehicle? Why are these 
"experts" more credible than representatives from the 
rehabilitation industry? We are living with an unacceptable 
product, will we live with the next product made by the same 
hands? Values and goals that result in rehabilitation 
systems that work are by definition cost effective and
sgonomlgallY. soun<3, M i  economic arouements resulting In
rehabilitation systems that do not work are not cost
effective or philosophical!v sound.

i
I
i



II. "CLASSIC REHABILITATION": the whole person approach

Often relationships are structured by formal systems 
influencing interactions between parties. We behave in 
standardized ways in hospitals, courts, churches, and other 
organizations. Behaviors are standardized by formal rules, 
codes of conduct and informal expectations and attitudes. 
Relationships in the Workers' Compensation System are not 
standarized. Due to a lack of goals, relationships are not 
structured. Attitudes the players have for eachother vary 
widely. Attitudes are structured by formal roles and play an 
important part in how the players work together toward a 
goal. Due to an absence of a clear goal, the parties in our 
system often assume informal roles outside of their 
expertise. If parties can assume responsibilities outside of 
their expertise it is difficult to hold anyone accountable.

Traditionally, the rehabilitation profession is a 
multidisciplinary. Multidisciplinary rehabilitation services 
are predicated upon a goal of the service recipient's 
successful return to work or maximized independence. 
Credibility between the various disciplines involved must be
high. Physicians, therapists, counselors, social workers,
psychologisists, nurses and families work closely together 
toward the rehabilitation goal. The multidisciplinary 
approach is the result of decades of experience which 
demonstrates that the best results obtain from the use of a 
systems methodology. The systems approach uses a "whole 
person" perspective of service delivery. The team is 
composed of professionals who have skills necessary to meet 
the rehabilitation goal. Team members are involved to the
extent they contribute to the goal. This is the "classic
Rehabilitation model".

Workers' compensation rehabilitation is not based on 
the classic model. Service delivery focuses upon the injury 
and is controlled within a quasilegal framework. The narrow 
focus upon the industrial injury and the legal or quasilegal 
overlay fragments services which traditionally work
together. Rehabilitation regulations have not been 
promulgated since AS23.30.041 was initiated. Service
providers work independently of other providers involved 
with the same case. The compentancies of the various players 
are not regulated, coordinated or controlled. Sometimes
compentancies are totally erroded. The narrow focus of the 
workers' compensation responsibility and quasilegal overlay 
destoys and fragments traditionally multidisciplinary 
service. Professionals are not always in a position to 
deliver services they are capable of. or worse, mav even be 
expected to provide services they are not capable of.

Conflicts between "classic" rehabilitation and
workers' compensation rehabilitation result from different



_ _ . T !• i nAlaska Interpersonal Communications:

assumptions of what rehabilitation is. "Rehabili tation"
under the Alaska Workers' Compensation Act is not defined at 
all! A definition of rehabilitation provides a goal. Thus, 
we have no clear goal. Lack of a definition encourages
assumptions which are not standardized. Therefore, the
assumptions of the various players regarding what
rehabilitation is or should be has resulted in conflicting 
expectations of rehabilitation goals, services, processes 
and so forth. A recent proposal to change 
Workers' Compensation System even suggested that 
of "rehabilitation" be totally eliminated
provisions for rehabilitation services! We need 
definitions of "rehabilitation" and of
concepts usable in the private sector.
professionals themselves must 
lack of clarity in this area.

the Alaska 
the concept 
from the 

operational 
rehabilitation 
Rehabilitation 

assume some responsibility for



III. REHABILITATION: not a dirty word

Rehabilitation is not just another fourteen letter 
word! It is an honorable concept of Latin origins. The 
prefix "re" means "again". "Habilitation" derives from 
"habilitare" meaning "to make fit", "enable", "endow with 
ability or capacity", "render able", "capacitate" and 
"qualify"5. Classically, to "make the worker fit again" 
requires medical, psycho-social, educational and vocational 
assessment services and decisions. Rehabilitation processes, 
then, must be multidisciplinary to make the worker "fit 
again". Exactly how this definition can be massaged to fit 
within a worker' compensation system must begin with 
operational definitions.

The pressure to amend or eliminate rehabilitation 
provisions in Alaska's Act is said to be driven by 
uncontrolled cost. Uncontrolled cost is the symptom that 
brings attention to rehabiliation systems. It is thought 
that cost containment will result from statutory change. 
Everyone agrees that rehabilitation is expensive, but no one 
knows exactly what forces drive those expenses. Competent 
rehabilitation is cost effective. Simply because costs are 
high does not necessarily mean they are uncontrolled or 
inappropriate. The industry is, and should be, held 
accountable for its expenses. But forces outside of 
rehabilitation also drive rehabilitation costs. When 
rehabilitation costs are symptomatic of those forces, the 
rehabilitation industry should not be held accountable. The 
source of the symptoms is not well understood because they 
are not seen as symptoms but as the basic problems.

Rehabilitation is expensive, but definitions of 
rehabilitation do not include provisions for cost. At least 
five forces influence expenses which show as rehabilitation 
costs: Legitimate rehabilitation services, insurance
adjusting, legal services, medical services, and the 
judicial system. Decisions made by forces outside of 
rehabilitation have impacts upon expenses for which the 
rehabilitation industry alone is held accountable. The 
rehabilitation profession must identify methods to contain 
costs for which it is responsible. However, other industries 
are responsible for expenses for which the rehabilitation 
industry has no control. These expenses must be understood 
and accountability properly placed. No one, not even the 
AWCB, has data on this issue.

We do have multiple disciplines involved in Workers' 
Compensation rehabilitation, but they are not coordinated. 
The disciplines do not agree on what rehabilitation is. 
Services are fragmented and the various dsciplines operate 
in almost mutual exclusivity. The various disciplines 
practice virtually independently of, and sometimes in spite
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of, eachother. Members of the same discipline often compete
with eachother on a claim to the detriment of cost 
containment. Team meetings are rare or non-existent. 
Duplicated services are common. Concurrent services are 
uncoordinated. Time loss is uncontrolled and cost 
containment is illusive. Injured workers and employers are 
distrustful of eachother. Providers are protective of their 
turfs. Competence and credibility questions underlie 
professional interactions. These symptoms contribute to 
claim life and continuing cost. Rehabilitants are "made fit 
again" in spite of services rather than because of them. 
Rehabilitation professionals are often used as tools for 
litigation and settlement rather than as bonafide service 
providers. Despite examples of excellent rehabilitation 
service, everyone involved knows improvements are needed. I 
fear that present change dynamics threaten to perpetuate and 
worsen the problem rather than develop a productive process 
for addressing and resolving the real issues. The last group 
asked, as an industry, to address problems of vocational 
rehabilitation and suggest potential solutions Is the 
vocational rehabilitation industry Itself. They also seem 
loathe to initate suggestions.

Private rehabilitation providers are either private 
business people or employees of private businesses. They 
are, therefore, very aware of the free enterprise dynamics 
of making a business work. The same concepts which are 
viable for business as a whole are applicable to 
rehabilitation companies. As business people, rehabilitation 
providers should understand cost containment principles very 
well. However, given the statutory provisions of how 
services are requested, ordinary free market dynamics are 
not allowed to work. Rehabilitation providers are "seduced" 
into focusing marketing efforts toward the third party payor 
because the injured worker has no authority to select a 
rehabilita ion provider and no resources to pay for services 
recieved. A double bind is active here. The goal of the 
third party is to meet their obligation as s o p h  as possible 
to reduce costs. Therefore the marketing approach made to 
the payor focuses on time and cost containment, or the 
content nature of their services. The goal of the injured 
worker is to return to work at or near their pre-injury 
wage. So, the marketing approach to workers focuses on the 
"classic model", or process nature of services. A conflict 
exists between the content and process of services, when in 
both are important. The difficulty arises because providers 
are influenced by one side who pays and the other side who 
recieves. It is widely perceived that rehabilitation 
providers skew their efforts toward payors. The 
rehabilitation provider must advocate for the best possible 
rehabilitation service In both content and process.



IV. RHETORICAL CONSIDERATIONS: what are we talking about?

We have definitional problems resulting in conflicting 
or unrealistic assumptions and expectations. Most of the 
difficulties we encounter are related to communication or 
lack of it. (Pareto's Law) Different disciplines talk about 
the same or similar processes in different ways. The same 
language is used with different intent. Different words are 
used synonomously. A wide variety of issues are decided 
daily based upon no agreement on rehabilitation concepts or 
questions. To illustrate, the following rhetorical questions 
are offered which are not currently resolved by the Alaska 
Workers Compensation Act:

1) - How shall we define rehabilitation? Vocational
Rehabilitation? Vocational Rehabilitation Evaluation? 
Rehabilitation services? Vocational Rehabilitation Services?

Does successful rehabilitation mean return to 
work? Ability to return to work? Compromise and Release? 
Financial Independence? Reasonably attainable employment? 
Employment? Employability? Placement?

- Is a rehabilitation evaluation a rehabilitation 
service? Is a rehabilitation evaluation a screening process 
of collecting data used to justify or deny rehabilitation 
services? What are the goals of the evaluation?

- When do rehabilitation services begin and end?

2) - How shall Vocational Rehabilitation, Medical
Rehabilitation and Psycho-social Rehabilitation services be 
juxtaposed? Are they the same? Overlapping? Mutually
exclusive? Interdependent? Should they be developed without 
concurrence from their respective practitioners? How will
professional advisors be selected?

3) - Who qualifies for rehabilitation services?
- Will claimants be manditorily referred under a 

time loss formula? Will claimants be voluntarily or self 
referred under a "rehabilitation fund" or "time window"
concept?

- Are rehabilitation services a right or privilege?
- What, if any, financial or time limits obtain for 

rehabilitation evaluations and/or services?
- Can a claimant reasonably refuse rehabilitation 

evaluations or services?
- Will injured workers be screened for "elective" 

rehabilitation services by a return to work scale?

4) - Specifically, what are Qualified Rehabilitation 
Counselors (QRPs)? Are rehabilitation counselors actually



Re-employment Specialists? How do we know one when we see 
one?

- What educational/professional credentials are 
accecptable?

- What autonomy or control will QRPs work under?
- How will QRPs be reimbursed for their services?
- Who will assign the QRPs to injured workers? How?
- Should adjusters and attorneys be specifically 

qualified to work with industrially injured workers? How 
will we know a Qualified Rehabilitation Adjuster (QRAdj) or 
Qualified Rehabilitation Attorney (QRAtt) when we see one?

- What qualifications will the Rehab Administrator 
have? Can the R.A, be impeached or replaced? How? What is 
the relationship between the R.A. and the AWCB?

- What authority will qualify or disqualify QRPs, 
QRAdj s and QRAtts? How?

5) - What is a disability?
- What is the difference, if any, between medical

and vocational disabilities? How do we know the difference?
- What is the relationship, if any, between medical

stability and vocational stability?
- What is the distinction between permenant and 

temporary disability? scheduled and unscheduled disability?
- Should all injuries be scheduled?
- To what extent, if any, should rehabilitation 

services be tied to the Temporary Total Disability concept?

6) - What is a transferrable skill? How do we know one 
when we see one?6

7) - How is the labor market that applies to the
injured worker defined? What variations are permissible? To 
what extent, if any, will rehabilitation services be 
determined by labor market conditions??

8) - What consistutes non-cooperation? How are the 
concepts of cooperation, mitigation, malingering and refusal 
defined and related?

- Who can be uncooperative? Who decides?
- Specifically, how are claimants/employees, 

adjusters/employers, attorneys/re,resentatives, providers, 
vendors or other participants uncoot ̂ .rative, if at all?

- Under what conditions is it proper to controvert a 
claim? Is controversion of a claim discretionary? May 
controversions occur without prior notice? What penalties, 
if any, accrue for improper controversion?

- What penalties, if any, accrue if a party other 
than a claimant is not cooperative?

I
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9) - How can roles between the parties be clarified? 
Who will be responsible for what? How can the parties be 
encouraged to stay within their defined areas of expertise? 
How will accountability be established and enforced?

10)- What is Suitable Gainful Employment (S.G.E.)? Does 
S.G.E. mean "reasonably attainable employment" or 
"employment"? Is S.G.E. a viable concept?

- How much of a wage loss is acceptable upon return 
to work to be defined as "suitable"?

- Should a claimant's preference of a vocational 
goal be a component of S.G.E.?

- Are labor market conditions a component of 
Suitable Gainful Employment? How should labor market 
conditions be assessed?

The above rhetorical considerations are not all 
inclusive or mutually exclusive. However, they are questions 
which, due to lack of clear resolution, have resulted in 
significant misunderstanding and litigation. Of course, 
rehabilitation litigation contributes to rehabilitation 
expense. The drive of litigation is not the litigator. 
Rehabilitation litigation results from the absence of 
clearly defined goals and from confused statutory language. 
The above questions, when answered, point us toward the 
values and fundamental philosophy of a viable rehabilitation 
system and ultimately reduced .cost. Efforts made to change 
how rehabilitation services are designed, defined and 
delivered must attempt to resolve the questions listed above 
(IV) in order to reduce the time required to produce a 
successful rehabilitation result, reduce case life and to 
establish methods of cost containment. The goal must be a 
viable system, not special interest advantage.



V. AS23.30.041/MANDITORY REHABILITATION: apples/oranges.

On July 1, 1982, AS23.30.041 or "041", the Workers' 
Compensation Rehabilitation statute was promulgated. 041 is 
poorly constructed. It is said to provide manditory 
rehabilitation services. In fact, only rehabilitation 
evaluations are manditory. If an injured worker suffers a 
permanent loss of wage earning capacity he/she must be 
referred for a full rehabilitation evaluation. As provided 
by 041, manditory rehabilitation is paralysed. The paralysis 
of 041 is not a failure of manditory rehabilitation. The 
failure of 041 is the result of confused statutory
construction. Substantial efforts since promulgation have 
not produced rehabilitation regulations. Under the Alaska 
Workers' Compensation Act, rehabilitation cannot succeed. 
The rehabilitation statute is not regulatable due to poorly 
defined or undefined concepts and convoluted language
problems. Neither of the primary parties (Management or 
Labor) like the rehabilitation product, but this is not 
necessarily the result (as alleged) of incompetent secondary 
parties (physicians, rehabilitation providers, educators, or 
other vendors). Competent and successful rehabilitation 
services exist inspite of an ambiguous and contradictory 
statute. Successes are usually the result professional 
standards and ethics rather than requirements of 
AS2 3.30.041.

041 OFTEN CONFLICTS WITH "CLASSIC", T.RADITJ Q M L
REHABILITATION PRACTICE. Conflicts between legislative 
mandate and professional standards are partially responsible 
for difficulties described above. The conflicts produce 
litigation. Litigation drives costs of the secondary
parties. The secondary parties are then held responsible for
increased costs. The extent to which rehabilitation issues 
are litigated is contrary to the intent of AS23.30.041. 
Efforts by the Workers' Compensation Committee of Alaska 
(W.C.C.A.) must be careful to avoid overreactions to costs 
attitributed to secondary parties which are in fact driven 
by poor statutory construction.

The avowed purpose of the W.C.C.A. is to reduce 
workers' compensation costs 30%, not to improve services. In 
addition, although respected rehabilitation professionals 
are involved, the W.C.C.A. did not approach professional 
rehabilitation organizations for consultation regarding 
problems or solutions. How viable.vocational rehabilitation 
solutions could result from a group not recognized by the 
vocational rehabilitation profession is a curious question. 
This is the process which, 6 to 7 years ago, gave us 
AS23.30.041. Workers' Compensation Rehabilitation need not 
be in conflict with traditional rehabilition services. A 
rehabilitation system imposed without recognition or



contribution from rehabilitation organizations is an act of 
arrogance and questionable credibility. It is incredible 
that a system of professional practice would be imposed upon 
an industry which did not participate in its development. 
Here the motivation of the change agents supporting such 
efforts should be called into question. Why rehabilitation 
organizations have not. more actively protested is also 
interesting. Again, the motivation must be to develop a 
viable system, not in moving or reinforcing advantages.

Manditory rehabilitation is intended to provide a 
timely and cost effective assessment for returning an 
industrial injured worker to the work place. Manditory 
rehabilitation may or may not be a viable concept. It is 
consistent with the historical no-fault assumption of 
Workers' Compensation insurance. The ideal of manditory 
rehabilitation service is to provide a no-fault, process by 
which the injured worker's barriers to employment, if any, 
may be identified. The value of manditory rehabilitation 
referral is to reduce disputes over whether employers will 
refer and employees will be referred for rehabilitation 
evaluation. Reduced dispute means reduced litigation which 
means reduced expense, earlier movement of the worker back 
to the labor market and general cost effectiveness. The 
process provided by 041 does not adequately reduce 
litigation or result in timely rehabilitation referral.

Manditory rehabilitation may not be the answer to in 
providing relief to employers and employees in the workers' 
compensation dilema. However, the failure of 041 is not 
necessarily the failure of manditory rehabilitation. As 
discussed below, manditory rehabilitation never had, and
never could have, an opportunity to succeed.



VI. LEGISLATIVE INTENT: the road to hell is paved___

One reason for writing AS23.30.041, was to reduce 
litigation. The current pressure to change, abolish or 
rewrite AS23.30.041 is also to reduce litigation. 
Rehabilitation evaluations to assess the need for 
rehabilitation services are intended to reduce employer's 
financial loss and employee's time loss. Due to the 
manditory nature of rehabilitation referral, claimants are 
said to have a right to a rehabilitation evaluation whether 
they want it or not. Employers are responsible to provide 
the rehabilitation referral (after 90 days of "permanent 
disability") whether they want to or not. Neither party 
believes they should be forced to be involved with 
rehabilitation services. Both parties often believe that 
rehabilitation is crammed down their throats.

The employer may believe that the manditory 
rehabilitation referral represents a return to work 
Disincentive. If a claimant recieves rehabilitation services 
while recieving disability compensation, he may not be 
motivated to return to work. An employee may prefer 
temporary disability (TTD) benefits to remunerative work 
which may pay less than his compensation. Employers often 
allege, usually with case citations, that after extensive 
and expensive rehabilitation services the employee settles 
his case and then returns to his regular work. Therefore, 
rehabilitation has been a waste of time and expense.

The employee may believe, that the manditory 
rehabilitation referral represents exploitation of his 
injury and paternalistic subversion of his genuine interests 
to return to work. If an employer can demonstrate an 
employee's wage earning capacity in any occupation,
regardless of the employee's preferred area of employment, 
then the employee's disability benefits can be controverted. 
Therefore, rehabilitation is cited as a tool used to
minimize the employer's obligations.

The intent of AS23.30.041 was to encourage the employee 
and employer to come to a mutual agreement for the course of 
rehabilitation evaluations and services. The parties may
come to agreement on virtually anything. But it does not 
always work out that way. The problems arise when the 
parties do not come to agreement. Although examples of 
successful rehabilitation occur under 041, the promise
intended by the statute has not bee.i fully realized.

When the parties do not agree on rehabilitation issues, 
three possible disputes before the Rehabilitation 
Adminstrator are possible and then, if necessary, may be 
appealed to the Board. Board decisions may be appealed to 
Superior Court. The rehabilitation disputes under 041 are:

1) Is the employee eligible for rehabilitation?



a) Shall the employee recieve a rehab evaluation?
b) Does the employee need rehab to return to work?
c) Does the employer owe more service after the 

rehab services are interrupted or completed?
2) Has the employee been cooperative?

a) Cooperative with Rehab evaluations?
b) Cooperative with Rehab Plan?
c) Cooperative with Rehab provider?

3) Does/do the Rehab plan(s) comply with the 041?
The statutory language used to address rehabilitation

disputes is ambigous. Therefore, whatever decision is handed 
down, appeals are almost automatic. No provisions enforce 
the Rehabilitation Administrator's decisions during the
appeal process. Parties are not required to comply with the 
Administrator's decision during the appeal process. No 
formal record is kept during Rehabilitation Hearing. No 
rules of evidence are provided allowing for admissability of 
or disagreement on facts in evidence upon which the 
Administrator's decisions are made. When heard on appeal 
arguernents are heard "de novo"; i.e. the Board may hear the 
same case based on different arguments, facts, evidence, 
interpretations and testimony than those heard by the 
Administrator. The Rehabilitation Administrator may be
overturned or upheld for reasons unrelated to the rational 
of the appealed Decision and Order. The method of dispute 
resolution perpetuates litigation, contributes to fragmented 
rehabilitation services, drives up the cost of vendor and 
attorney fees, and undermines the intent of the statute.

Litigation influences the cost of rehabilitation 
service. But litigation should NOT be eliminated from the 
system. The reason for litigation is not because blood 
thirsty attorneys are chasing rehabilitation ambulances. Our 
litigation rate is the result of ambiguous rules. Parties 
need representation for their differences. Creation of an 
arbitrary process which would eliminate a "due process" 
method to resolve differences is dangerous and not 
justified. Current issues are litigated because 1) disputes 
are generated by the statutory language and 2) no other 
method is available to resolve bonafide differences. 
Provisions can be written for resolving rehabilitation 
disputes in a fair and equitable manner. Equitable 
rehabilitation provisions are less likely to result in 
disputes.
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VII. REHABILITATION DISPUTES:
A quiet force in Rehabilitation expense.

As stated above, three possible disputes may be 
addressed by the Rehabilitation Administrator or designee:

1) Referral for rehabilitation evaluation or eligibility 
issues;

2) Allegations of refusal, non-cooperation or failure to 
mitigate; and

3) Disagreements regarding the acceptability of a plan.

1) Rehabilitation Referral: referral for an evaluation is 
called for by AS23.30.041(c):

"If an employee suffers a permanent disability that 
precludes return to suitable gainful employment, the 
employee is entitled to be fully evaluated for 
participation in a rehabilitation plan within 90 days 
of the date of injury."

The mo? . difficult interpretation is with the concept 
j of "permanent disability".' For the purposes of vocational

rehabilitation, "disability" is defined in terms of lost 
wage earning capacity, not medical impairment as such.8 So, 
permanent disability means "permanent loss of wage earning 
capacity". If a question exists regarding whether an 
employee has lost his/her capacity to earn a wage as a 
result of an injury, the usual method of determining the 
loss, if any, is through a vocational evaluation. If the 
disablity is permanent and precludes return to suitable 
gainful employment, the employee will be referred for 
evaluation within 90 days. But evaluation is not required 
unless the disability is permanent. The permanence is often 
not known unless an evaluation is done. An evaluation cannot
be required unless the loss of gaga., earning cagjty is.
perm enan t ,  bu t  th e  permenance mav n o t  be k nown jmle.S.S__
wage e a r n i n g  c a p a c i t y  i s  e v a l u a t e d !  What we have here is a 

J circular language problem which paralyses the referral
process and the referral may not be made at all, or made so 

I late that rehabilitation services cannot be maximally
j effective.

It is common knowledge within the rehabilitation 
industry that the sooner one has access to rehabilitation 
services the greater the benefit from those services. Early 
referral takes advantage of the employee's motivation to 
work, his engrained work ethic, his existing physical 
fitness, and his lack of being accustomed to recieving time 
loss benefits. However, if referral is delayed then the 
advantages of early referral are lost and the time required 
for resolving a worker's barriers to return to work is 

; extended. Thus, when a referral is not made in a timely
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manner, and the rehabilitation provider is unable to produce 
early return to work, the provider is held responsible for 
the extended time loss! AS23.30.041 is said to require 
manditory referral for a rehabilitation evaluation, but the 
circular language of the statute prohibits the timely 
referral from happening.

2) Cooperation: AS23.30.041(h) is the basis for
cooperation disputes:

"Refusal by an injured employee to participate in an 
evaluation or a rehabilitation plan approved by the 
rehabilitation administrator or agreed to by the 
parties results in forfeiture of disability 
compensation for the period the refusal continues."

Later, the same paragraph goes on to say:

"The rehabilitation administrator may find that an 
employee refuses to participate in an evaluation or 
rehabilitation plan if the employee fails to cooperate 
with the rehabilitation provider."

In other words, non-cooperation is based upon the 
employee 's "refusal to participate". If an employee refuses 
to participate with a rehabilitation evaluation or with a 
rehabilitation plan that was agreed upon or approved by the 
administrator, then the employee's benefits may be
controverted. No basis is given for reasonable refusal to 
participate. The statute is silent with respect to refusal 
of anv another party to oarticipateI

3) Plan Dispute: AS23.30.041 states that the parties
"may agree upon a rehabilitation plan". The intent is that 
the parties will come to an agreement upon a plan without 
litigation. However, litigation occurs due to conflicting 
provisions within the Act. First, an order of preference 
(AS23.30.041(i)} is presented which must be followed
systematically. Plans are prioritized such that if the
injured worker can be returned to suitable gainful 
employment at a level on the order of preference, then plans 
of a lower level need not be offered. Generally, the higher 
a plan is on the order of preference, the shorter the plan. 
Second, the plan must result in suitable gainful employment. 
AS23.30.265(28) defines Suitable Gainful Employment:

"'Suitable Gainful Employment' means employment that 
is reasonably attainable in light of an individual's 
age, education, previous occupation, and injury and 
offers an opportunity to restore the individual as soon 
as practical to a remunerative occupation and as nearly 
as possible to his average weekly wage as determined at 
the time of injury."
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The concept giving rise to the greatest controversy is 
the "average weekly wage as determined at the time of 
injury." Longer plans may beadvocated by injured workers or 
their representatives because of the belief that a longer 
plan will result in a higher wage. Longer plans also involve 
longer Temporary Disability benefit payments. Shorter plans 
may be advocated by employers or their representatives 
because of a belief that a shorter plan will result in an 
earlier return to work. Shorter plans also require shortened 
Temporary Disability payments. Therefore, provisions of the 
order of preference are taken as the basis for one side of a 
dispute, while provisions for suitable gainful employment 
are taken as support for the other. Many disputed plans are
argued based on this statutory conflict.

Other areas of litigation based upon the definition of 
Suitable Gainful Employment include:

1) What is reasonable employment?
What is attainable employment?
Are we discussing actual acquisition of employment or
of employable skills?
As presently practiced, reasonably attainable 

employment is assumed to be focused upon a specific labor 
market. Although some variations may be taken, the basic 
parameters of any employee's labor market have been defined 
as a 50 mile radius or one hour commuting time one way from
the workers' residence and from the employers' place of
business. (Ragland) In some cases this definition is 
limiting if the employees' residence is a very rural area 
with no employment opportunities and the place of employment 
is also very rural with no employment opportunities. Is it 
fair that a detemrinauion of Permanent and Total Disability 
(PTD) be dependent upon strict labor market parameters?

2) What does "as soon as practical" mean?
Most injuries require virtually no vocational attention 

for immediate return to work. Others may require, much more 
than the limits allowed under AS23.30.041. Indeed, Pareto's 
Law may apply here as perhaps 80% of the injuries require 
20% of the time and expense of rehabilitation and 20% of the 
injuries require 80% of the time and expense. But the 
question remains, how much service is fair for the employer 
to support, and how much is fair for the employee to expect?

3) What does "as nearly as possible mean"?
In some cases as nearly as possible may mean a mere 

fraction of the average weekly wage as determined at the 
time of injury. What fraction of the average weekly wage is 
suitable to determine that rehabilitation services are no 
longer needed?

4) Suitable Gainful Employment definition makes no 
reference to or provisions for either of the parties' 
preferences. Particularly the injured worker has no choice 
for a preferred vocational rehabilitation goal. That the



worker's preferences have no statutory standing in 
determining a rehabilitation goal results in considerable 
1itigation.

As a final comment on SGE, Alaska's definition of SGE is 
identical to the definition used by the State of Florida.9 
It would seem wise to contact the appropriate persons in 
Florida and request information about 1) how and if they 
make this definition work, 2) what problems they have had 
with it, 3) how they resolve the problems and so forth. This 
would seem a prudent approach to finding successful 
solutions to a problematic definition.
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VIII. THE EMPLOYEE'S and THE ATTORNEY'S INTEREST: 
Untouchable conflict?

«tv>;

An attorney's relationship with his client is sacred. 
It is a relationship with strict protections. However, the 
potential exists within the Worker's Compensation Act for a 
conflict of interest or appearance of a conflict of interest 
between an employee and his/her attorney. This is not to say 
there are occurrances, instances, examples or events to 
which the following description refers. This discussion 
simply points out that the construction of the Act permits 
at least the perception that a conflict could occur between 
the interests of an employee and his/her attorney. This is 
not to allege that examples of this kind of conflict have 
occurred, only that a perception of a conflict could occur. 
That a perception of a conflict is possible creates a 
friction between the various parties involved in any given 
case. Rehabilitation services are often condemned for 
perceptions which are not always supportable in fact. That 
condemnations of professional groups can be made based upon 
perceptions allowed by statutory constructions serves to 
demonstrate the complexity of our problem and reinforces the 
need for a ballanced, comprehensive approach to the system's 
modification.

What is the potential conflict? Our Act provides that 
employee's attorneys must provide a valuable service in 
order to be paid. Once it is established that a valuable 
service has been provided, an employee's representative will 
recieve 25% of the first $1000.00 he generates for the 
employee and then 10% of everything more than $1000.00.10 
This provision makes it impossible for the employee and the 
attorney to establish a separate agreement using different 
percentages, as in personal injury cases.

At the risk of oversimplification, settlement amounts 
(X) are based upon the difference between the average weekly 
wage as determined at the time of injury (Y) and the weekly 
wage the employee is capable of at the end of rehabilitation 
services (Z), multiplied by a variable time factor (T 
weeks). In other words, X = T(Y-Z). Formulas vary depending 
upon whether or not the injury was scheduled and the 
statutory provisions in effect when the injury occurred. 
Generally speaking, the bigger the difference between the 
employee's preinjury wage earning capacity and his post 
injury wage earning capacity, the larger the settlement 
amount authorized. A larger wage difference means a larger 
settlement. If the employee's attorney provides a valuable 
service he will be paid as outlined above. The larger the 
settlement, the larger the claimant's attorney's fees. 
Rehabilitation providers are clearly not involved in the



an employee's wage earning capacity as nearly as possible to 
the average weekly wage as determined at the time of injury, 
then the potential exists for a smaller settlement amount. 
The statute therefore provides the perception that an 
attorney's interest may result in condemning an otherwise 
well designed rehabilitation plan because the settlement 
amount resulting from the wage earning capacity provides an 
unattractive percentage for an attorney's fees. It is 
possible that an attorney could even denigrate his own
client to force the presentation of rehabilitation plan 
producing a lower age earning capacity. A lower wage earning 
capacity would result in a larger settlement amount from 
which a larger 10% could be expected.

This a discussion of perception and potential not fact. 
But this perception provides a credibility problem for 
employee attorneys. The credibility problem experienced by 
employee attorneys, combined with the credibility problem 
experienced by rehabilitation providers mitigates against 
the overall perception of professional ethics in the
workers' compensation system. The credibility of all
professionals involved in the Workers' Compensation system 
suffers as a result. Resolving a problem of perception is 
very difficult, particularly since instances demonstrating 
the problem are not available. It is not a problem that can 
be addressed by the rehabilitation industry or members 
thereof alone. However, the perception creates an additional 
credibility problem which directly influences rehabilitation 
processes. The perception of potential conflict of interest 
is indicative of another statutory construction problem 
which creates 1) an impression of predatory professionals 
feeding off injuries of Alaska workers and 2) establishes, 
as outlined above, attitudinal and credibility barriers 
between professional groups.

Finally, the issue of the rehabilitation result 
establishing a post injury wage earning capacity places 
rehabilitation professionals in a vulnerable position. It is 
absolutely prohibited that a rehabilitation provider be 
involved in settlement issues. Settlement issues properly 
belong exclusively to the injured worker and to his employer 
or the insurance carrier. But the rehabilitation product 
provides the wage earning capacity which will be used to 
compute a settlement amount. Therefore, the rehabilitation 
result is central to the ultimate resolution of a claim. 
Thus, the rehabilitation provider is placed in a conflict 
where the rehabilitation product anticipates a resolution of 
a claim, but the rehabilitation provider is prohibited from 
discussing the resulting impact on settlement of the 
rehabilitation services. It is probable that an injured



worker will want to discuss the rehabilitation results and 
its implications for settlement with the rehabilitation 
provider. In fact, the issue arises when virtually every 
rehabilitation plan is presented for approval.

Ideally, a provider will refer questions of settlement 
to the worker's attorney, if he has one. However, the 
employee’s attorney may not have adequate information 
regarding the rationale for the plan. As discussed, the 
attorney's interest may not lie with the rehabilitation 
result. The ground work is laid for divisive relationships 
between the claimant, his attorney, the rehabilitation 
provider and the employer. The basis for the divisivness is 
rooted in the statutory construction of JiS23.30.



IX. PROVISIONS FOR UNEMPLOYMENT SERVICES:
the lost benefit.

In Alaska, an unemployed worker must apply for 
unemployment benefits within nine months of his becoming 
unemployed or his benefits are lost (Citation needed). This 
means that if an employee is injured, immediately recieves 
workers' compensation benefits and remains on compensation 
.for more than nine months, then his unemployment benefits 
are lost. Therefore, an injured worker who recieves workers' 
compensation and rehabilitation benefits for longer than 9 
months, who develops employable or marketable skills as a 
result of rehabilitaion, but is unable to find immediate 
employment after rehabilitation, is not eligible for
unemployment insurance. He is ineligible despite the fact 
that he and his employer paid unemployment insurance 
premiums from which he never recieved any payment because 
of his compensation benefits. He cannot recieve Unemployment 
benefits while simultaneously recieving Workers' 
Compensation. (Citation needed) Thus, a worker who has
employable skills after completing rehabilitation services, 
but is not employed as a result of rehabilitation, has no 
financial choice but to remain, or attempt to remain, on 
compensation. A statutory provision is needed, separate from 
the provisions of the Worker' Compensation, whic.i will hold 
unemployment benefits "in escrow" until a wage earning 
capacity or employability is established through 
rehabilitation services. At that point the employee would
have access to unemployment benefits and the employer would
be entitled to take an appropriate offset against the 
Partial Benefits due to the employee.


