


very Important 1n viCiW of the not statistically
significant finding that those who returned to work
took an average $123.53 per week cut in pay. The
resulting $28,180 annual wage 1s only 2% less than the
average for all workers 1in Alaska. Therefore, even if
this decrease 1iIn income should be proven true when
larger numbers of injured workers are sampled, after
return to work they are still doing as well as the

average worker in Alaska.

Back injuries are normally the single largest type of
on the job injury; however, Alaskan workers may have a
greater proportion (58%) than the U.S. as a whole.

According to the National Safety Council (Hoskin, et

al., 1984), nation-wide back 1injuries account for less
than 29% of job related injuries. However, these are
all injuries, not just the serious ones. On the other

hand, 1in our study of individual 1long term disability
(LTD) claimants, we found that back injuries accounted
for 20% of all worker disabilities (Hester & Decelles,
1985). These disabilities include acute and
progressive 1illness as well as all injuries. Further
analysis of the data in our LTD study revealed that
back injuries accounted Tfor 56% of all injuries,
whether on or off the job. Therefore, it is likely
that while back injuries represent about one-fourth of

all on-the-job injuries, they are one-half of the
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In view of the high percentage of back injuries among
the WC clients served, there was a surprising lack of
job modification and back care training being provided.
Obviously, job modification 1is only possible when
agreed to by the employer. However, the rehabilitation
specialists may not be bringing this possibility to the
employers attention as often as could be done. In an
unpublished survey of National Safety Counci 1"members,
we found that only about one-fourth (26%) of the
employers consider this a means of returning a disabled
employee to work. However, in a study of PWI programs
we Ffound that when placement specialists suggested the
possibility to employers they generally agreed to try
it and were delighted with the results (Hester & Stone,

1984) .

The 58% success rate for return to work seems
commendable, however, we do not have any real
comparative data. In a study of individual LTD
claimants who were provided rehabilitation services, we
found a 69% rate of return (Hester, Decelles, & Gaddis,
1986). There 1is no significant difference between

these two results (X = 1.33, 1 df.).
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gmﬁ&ﬁe to the number of cases where trie carrier
requested closure, we took a closer look at the reasons
for that request. In over one-half (63%) of the cases,
the carrier had requested provision of a specific
service, such as, job analysis or labor market survey.

Upon completion of that service, the case was closed.

It was distressing to find that carriers in Alaska are
generally waiting until the person is considered
medically stable before making the rehabilitation
referral. This undoubtedly contributes to the fact
tha®" the average time from r2itjrgal .t XI ure in 2
ia (1 itV G e i =
Alaska 1is ?.4 yearsAfound in a study of California WC
cases (California Workers®"™ Compensation Institute,
1985). However, were referrals to be made earlier, it
is reasonable to assume that success would be improved
and the amount of time from injury to closure would be

shortened.
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Was there a

full-time and 20 hours for part-time and write "? hrs" after the word
"week." If the client receives other type of remuneration in addition
to the regular wage, put "+ (name of benefit)" after the word week,
e.g., "+ tips" or "+ meals." In the case of tips or commissions if
you were told what they should average per month, enter that after
the words "tips" or "commissions."” In the event that the client is
working only for commission, put in the average commission ; er
week the client should cam and then after the word "week™ wi He
"commission only."”

limit on the amount of time this payment would be made: For
Workers' Compensation use the statutory limit less the time the
client had received WC payments. For LTD, use the policy limit
less the time the client received benefits. For those LTD policies
which pay until the claimant reaches a specified age, such as 65,

please calculate the number of years based on the client’s age at
time of placement.

Estimated coat of services provided by others: IncHde only those services which

Comments:

you recommended or you felt were important to the rehabilitation of
the client even though they were provided before the case was
referred to you. Do not include houpitalization or strictly medical
costs.

Use the back of Page 3 for any comments you have on the case. If
you need to include more information on any question than the
space provided allows, asterisk the question and put your explana-
tion on the back of Page 3. If you just have general comments on
the case, be sure to put "over" on the bottom of Page 3.



Employer type: For the}purpose of this study a "Major Corp" is one that employs
hundreds of employees at the site where the client worked or in
the some area. "Self"" means self-employed. If the client was
employed by n governmental or quasi-government agency or service,
check "Public." This includes school systems, Post Office, etc.

1. SERVICES INFORMATION

Date rehab plan submitted (if required): In addition to submission of a formal
rehab plan also consider the submission of a report or letter to the
referral source to be a rehab plan if it outlined a recommended
summary course of action on the case.

Date rehab plan approved (if required): |If a rehab plan was submitted but there
was no need for an approval in order to proceed with services then
write "N/A" after the space for the date. If the plan was not ap-
proved, write "Rejected" after the space for the date. If multiple
approvals were needed in a specific case, use the date for the one
which allowed you to proceed with services.

Services Provided For This Client: Put an X on the line next to those services
provided by you or your company. The second line is for those
services provided by another company or organization. If the serv-
ice was provided by another organiation prior to your involvement,
put a "P" on the center line rather than an "X"

1l CLOSURE INFORMATION

Date case closed: This date must fall within the time period from which we
requested closed cases for this survey.

Closure Status (check only one): Most are self-explanatory but for the following
five statuses follow these instructions to insure uniformity in data
collection.

Client Uncooperative or Refused Services: Use this status only when benefits
continue in spite of the lack of cooperation. If the refusal was
used as a basis for stopping benefits, then close as
"Employable/Without Job."

Vocationally Non-Feasible: Use this status only on those cases where it was
obvious that from a "skill" point of view the client was not
employable given the functional limitations, and benefits continued.

Referral Source Requested Closure: Use this status only when the request for
closure does not fit into any stated closure status, e.g. "Case
Settled.” Whenever this status is used, please indicate the reason
given for the closure. If no reason was given to you, indicate that
fact with a "?" on the line.

Employable/Without Job: Use this status when placement efforts up to the time
of closure had not been successful or when the client was declared
to be»employable and benefits were stopped. V/henever this status
is used, indicate if the disability benefits continued after closure.

Case Settled: Use this status only when the case was settled resulting in Voca-
tional Rehabilitation services being terminated prematurely.

If the client is working, is it: Full-Time, Part-time: If the client was
working part-time at the time the case was closed but expected
eventually to work into a full-time position, put an "X' in part-time
and put "lo F-T' after the word "Part-Time."



NARPPS/Mennincer Rehabilitation Study Data Collection Instructions

The Menninger Foundation, Attention: Edward J. Hester, Ph.D.,
Return To Work Center, 700 J9a1C3k/32%g'28|5h1 Floor, Topeka, Kansas 66603

Please rend these instructions cprefully before beginning to fill out the cose
data collection form. We have only provided explanations for those items
which we feel might be confusing or those requiring standardized definitions.
Below wc have provided information on those items in the order in which
they appear on the data collection form. After readlng the instructions if you
Qilé//ezga3 dzlotéolnal questions or concerns, please call Edward J. Hester, Ph.D.

l. CLIENT INFORMATION

Provider ID#: The identification number given to you by The Menninger Foundation
for this study. All cases which you submit from one office should
have the same Provider ID#.

Client 1D#: Assign each case submitted a two-digit identification number. BEGIN
WITH 01. Please keep a list of the numbers and names on the at-
tached study summary 6heet so that if we need to check back with
you on a case you will know which case it is.

Type ofreferral source: Who referred the case to you.

Employment: Iftheclient worked in a major city, thereis no need to record the
county.

Types of support: Check all the types of disability support that you are aware
the client received during the time you provided services.

Total amount of disability support: The total amount of money per week the
client received from all of the above sources. (If payment was in
the form of a monthly check, divide the amount by 4,3 to get the
weekly equivalent), or see the attached hourly wage table.

Education: The actual number of years but for high school grad and higher use
the following:
High School Grad or GED 12 years
Associate or Trade School 14 years
Bachelors 16 years
Masters 18 years
Ph.D., M.D., Ed.D., etc. 21 years

Reading G.L., if known: If the client was given a reading test please record
the grade level.

English speaking: "Marginal" means that the client can understand simple verbal
instructions.

Date of inability to work: Date that the client left his or her job because of a
disabling condition. Record month, date, and year in that sequence.

Date medically stable: Date that the client reached maximum medical input (MMI)
or was released for ot least light work. If during Ih'_ rime you
worked with the client, his or her disability did not stabilize nor
was he or she medically released for light work, write "NO' after
the place for the date. If you do not know the date put in a

Primary disability: This is the "official” primary disability.

Onset: Date of injury or when illness was first observed.
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In workers' compensation insurance, estab-

lishing a classification system is essential.

Each classification groups employers with a

similar exposure to the losses insured by tire

policy so that the overall cost of the workers'

compensation system is distributed

fairly among the employ-

ers. Each classification is

assigned a rate which is i cnoos\i”®

commensurate with its f lasses

potential for loss. Vm Ovr of f
Toensure an equitable

distribution of costs, each h0||\/|gne||g

classification should be both

homogeneous and. large enou%h

to provide a meaningful statis

cal base. This, in turn, ensures

the integrity of the workers'

compensation data base,

essential for the pricing,

experience rating, law eval- dasss

uation, and research activities

undertaken by the National

Council on Compensation

Insurance (NCCI) for its members

and subscribers. The need to

preserve the integrity of the data

base has been acknowledged through legislation in

those states which have adopted competitive rating laws.

/ 'a compromise

some |nqustr|es are
|n eren

ore
uehnqerpa/s

The need for classifications can be understood
best by imagining a situation without them. With no
classifications, a single average price would prevail,
distributing the premium required to pav benefits

equally among all insureds. This obviously would
be inequitable because some industries are inher-
ently more dangerous than others. Without
classifications, the premium charge for high haz-
ard industries would be insufficient, while
premiums for low hazard industries would be
excessive. In effect, the low hazard businesses
would be subsidizing the high hazard ones. A
classification system serves to distribute premium
among employers in an equitable manner, con-
sistent with statistically supportable differences
in loss expectation among different kinds of busi-
nesses.

Once it has been determined that some form of
classification system is necessary, the next step is deciding
upon the proper number of classifications. Because all busi-
nesses are distinct, there is always some variation among them
and, theoretically, all employers in a state could be arrayed in a
continuous spectrum from the least to the most hazardous.
Thus, the maximum possible number of classifications would
be equal to the number of employers in the state, with one
classification for each employer. However, few of these "classi-
fications" would produce statistically reliable experience.



inequitable distribution of premium.

As opposed to these two impractical ex-
tremes, workers' compensation insurance uses
approximately 600 industrial classifications. This
system groups employers involved in the same
kind of business. Generally, similar businesses
have similar exposures to occupational injury
and disease, even though no two businesses
are identical.

The experience for each classification is
tabulated and serves as the bi.3is for the
"manual rate" for that classification. The
manual rate is the average price for all
employers in the classification. In practice,
it tends to produce the premium charge
for smaller employers—typically, no more
than 15workers—while for larger em-
ployers, the manual premium (i.e., the
premium produced by the application of
the manual rates to total payroll of the insured) is subjeci to
experience modification based upon the employer's own his-
tory of losses. The application of the experience modification
can produce a premium higher or lower than the manual
premium, depending upon the insured's experience. Other
NCCI publications are available upon request explaining the
theory and application of experience rating.

The object of the workers' compensation classification
system is to group similar employers so that each classification
reflects exposures common to them. Subject to certain excep-
tions to be discussed below, it is the business of the employer
(the insured) within a state that is classified, and not the sepa-
rate employments, occupations, or operations of individual
employees within the business. Several reasons for this are:

1. A workers' compensation insurance policy agrees to
pay "all compensation and other benefits required of the
insured by the workmen's compensation law." Although the
injured worker is the beneficiary of the policy, it is the
business which is actually insured.

2. Workers' compensation laws hold the employer respon-
sible for compensation benefits to workers injured on the job
without any regard to fault. The law places the liability with
the employer and the insurance contract, in consideration of
payment cf premium, obliges the insurance carrier to pay all
compensation-related costs established by law. Because the
employer's liability is covered, employers are classified by the
business undertaken rather than by the duties of individual
workers.
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3. In addition to being consistent with the pi;nriples of
workers' compensation insurance, this procedure promotes
safety and loss prevention and reduces the expenses of
administering the insurance program. By grouping employers
in accordance with the nature of the business, each industry
has the opportunity to control its own workers' compensation
costs through industry-wide safety and loss prevention pro-
grams, such as those sponsored by industry trade associations.
If such programs produce a lower frequency of accidents,
that improved experience will tend to lower manual rates.

If, on the c'ther hand, a classi- ,
fication system were based upon the
individual duties of each employee,
each classification would cut across
industry lines, and a single indus-
try's safety program, even if
successful, would have little impact
on its premium costs because it
would affect only a small proportion
of the total number of workers in the
various categories and not alter rates
significantly. Thus, classification by
industry serves to promote loss pre-
vention and on-the-job safety better
than classification by individual
occupation.

4. Under a system of classification by individual occupa
tion, total losses would not be affected substantially, althougl
there would be a redistribution of premium, with some
employers paying more and others paying less. Such a classi-
fication system would almost certainly cause the costs of
administering the insurance program to rise. Insurance car-
riers would be required to audit payroll more closely and to
verify proper claim assignment. To enable the carriers to
perform these more time consuming and costly audits, em-
ployers would be required to keep more extensive records.
Not only would the additional record keeping be a source of
valid complaint from employers, but a classification procedure
based on individual employee duties could result in unfair
discrimination between those employers maintaining proper
records and those unwilling or unable to maintain them.
Reviewing and resolving such complaints at all levels, as well
as the increased audit, verification, and record keeping ex-
penses for all parties, would produce increased costs for
providing workers' compensation
insurance protection.
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In summary, a classification system based upon the
business of the emp'oyer has the dual advantage of reflecting
the liability which has been insured, while encouraging loss
prevention and safety in a cost effective manner.

With these general principles in mind, the evolution
of the workers' compensation classification system will be
reviewed.



All the classifications, with the exception of the Standard

Classifications are listed alphabetically in the Basic Manual

Exception classifications to be explained below, are called basic  fOr WOrkers' Compensation and Employers‘ Llabl|lty Insurance. in

classifications. Each basic classification is assigned a four-digit
code number. Basic classifications describe the business of the
employer, such as:

Business Classification Code Number

Furniture Mfg,
Wood NOC*

Engraving

Manufacture of a
Product

A Process

Construction or

Erection Carpentry NOC

A General Type or

Character of Business Hardware Store

Beauty Parlor
vof Otherwise Classified.

some instances, explanatory footnotes follow the classification
listing and these notes are considered part of that classifica-
tion. There is also a Classification Code Book which tlists ali
classifications in numerical order and arranges all classifica-
Hons into 32 main industry divisions called schedules, which
are subdivided into 133 smaller groups of classifications having
similar characteristics. As will be explained below, the Code
Book can be very helpful in determining a classification
assignment because it groups industries with similar opera-
tional characteristics. In the numerical listing, all active
classifications will be found, including classifications which
apply in each state using the Basic Manual, "state specials"
(classifications applicable in only one or a few states), and
discontinued classifications, incorporating, in many instances,
an indication of the classification to which the experience of
the discontinued classification was assigned.

Standard Exceptions .
Three occupations are com- fl]
mon to so many businesses that A W

special classifications have been  raT A*
established for them. These
Standard EXCEptIOﬂ classifica- dgpfF If

tions cover clerical office and
drafting employees; drivers, . t
chauffeurs, and their helpers; |
and outside salespersons, collec-*
tors, and messengers. Employees
covered by a standard exception
classification are not included in a
basic classification unless the basic
classification language specifically
includes them. '
While the Basic Manual
provides specific instruction for the
use of the standard exception
classifications, generally, clerical office or drafting em-
ployees are confined exclusively to office work in areas
physically separated from other operations. Drivers, chauf-
feurs, and their helpers are engaged in duties in connection
with a vehicle, including garage employees and those using
bicycles. Outside salespersons, collectors, and
messengers have their primary duties away from
JjS M r the employer's premises, but do not deliver
hP tjp merchandise.
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General Inclusions

Al of the basic classifica-
tions include certain operations
which would be classified sepa-
rately were they to be run as
independent businesses. Such
operations are called Generaﬂ
Inclusions and include em-
ployee cafeteria operations, the
manufacture of packing con-
tainers, medical facilities for
employees, printing departments,
and maintenance work. They are
included in the scope of each
classification because they are a
routine part of most business
operations.

General Exclusions

Just as some operations are general inclusions,
other operations so exceptional that they are exclu?e
the scope of the basic classifications. These General E
include aircraft operation, new construction by the i
employees, stevedoring, and saw mill operations.



ffl

Tosummarize, insureds are assigned to classifications
according to the principle of using the one classification that
best describes the routine business of the employer, with the
general inclusions, but excluding standard exception em-
ployees and general exclusion operations.



Classification
Assignment

Having discussed the general theory of classification and the
application of classifications, the approach followed by an
underwriter or classifier in assigning a classification to an
unfamiliar business will be described. Assume, for these
purposes, that the insured is a small employer manufacturing
corn flakes. A review of the classification pages of the
Basic Manual shows no entry for "cereal manufactur-
ing." Therefore, the underwriter must find the
appropriate classification.
Unable to find a reference in the Basic Manual,
the underwriter turns to the yellow pages in the
Classification Code Book which lists the manual
classifications by industry schedule and group.
A glance at the index of industrial
schedules narrows the search to
Schedule 5, which applies to the
food and tobacco industries (Step
1). A review of the 32 schedules
fails to indicate any other
group under which cereal
manufacturing might be
listed.
By reviewing the
groups comprising
Schedule 5, Group 050,
"Baking" seems the most
likely to include a classi-
manufacturing (Step 2).

Schedule 5—Food and Tobacco Industries

Group

Numbers Industries
050 Baking
051 Grain, Sugar and Starch Products
052 Confections and Food Sundries
053 Dairv Products
054 Livestock Handling and

Meat Products

055 Preserving and Canning
056 Brewing and Bottling

057 Tobacco



Group 051, which includes grain products, also would be
considered, but the classifications in the group include beet
sugar manufacturing, corn products, dextrine or starch man-
ufacturing, grain milling and feed manufacturing, and sugar
refining. These grain products are not similar to breakfast
cereals so the possibilities have been narrowed to the baking
group. This process of elimination is quickly accomplished,
even for a person not familiar with the classifications, because
it is easy to determine at a glance which schedules and groups
are inappropriate.

The search has been narrowed to Group 050, which
includes four classifications (Step 3).

Group 050—Baking
Bakery & salespersons, route supervisors,

AIIVETS e L 2003
Cracker M fg 2001
Macaroni Mfg....ciiiiiie e 2002

The proper classification is Code 2016, entitled "Breakfast
Food Manufacturing.” Thus, by the process of progressively
narrowing the search, the proper classification for corn flake
manufacturing has been found. Essentially, this is the pro-
cedure undertaken by the classifier or underwriter when
determining the appropriate classification assignment for each
employer at the time the policy is issued.

While the object of the workers' compensation classifica-
tion procedure is to assign the one basic classification which
best describes the business of an employer within a state, a
single classification may not be sufficient. In such cases,
procedures have been established to provide for the use of
more than one classification as required. For example, dif-
ferent basic classifications may be assigned to separate legal
entities insured under a single policy.

If more than one legal entity may be combined in a single
policy because of common ownership, in most jurisdictions
each enterprise would carry its own basic classification code.
Multiple basic classifications also may be assigned in two other
circumstances. In the first, a basic classification may require
that certain operations or employees be rated separately. For
example, Code 4299—"Playing Cards Mfg."—contains the
footnote, "paper or cardboard mfg. to be separately rated as
4239." In the second instance, multiple basic classifications
may be assigned to an employer who operates a secondary
business within the state requiring the assignment of an
additional basic classification.

For the assignment of additional basic classifications, all of
the following conditions must exist. The secondary business
either must be conducted as a separate enterprise or, in
accordance with the classification phraseology of the principal
classification, it must be treated as a separate enterprise.
Separate payroll records must be maintained and each busi-
ness must be separated physically. Finally, the assignment of a
separate classification must not be prohibited by any classifica-
tion otherwise assigned to the policy.

While the general classification principle is to group
similar businesses to produce a fair and equitable manual rate,
this approach is not practical in the building trades where
contractors undertake different projects using several con-
struction trades for varying periods of time until completion of
the project.

In the construction and erection industry it is not possible
to define employers having similar average work forces, so
each distinct kind of construction or erection operation at the
job site is assigned to the classification specifically describing
the trade, provided that separate records of payroll are main-
tained. For small specialty contractors, such as plumbers or
electricians, this procedure produces the same result as is the
case in non-contracting businesses—a single classification for
the entire business. For larger general contractors using dif-
ferent trades during different phases of the project, the
classification procedure produces multiple classifications on
the policy and develops a manual premium weighted by the
distribution of employee work in the several trades.

Because loss prevention and safety programs are devel-
oped generally for specific trades and skills, this classification
approach for construction and erection incorporates the same
safety incentive as the classification by industry for other
kinds of businesses.



lassincation
Dynamics

The theory of classification has been reviewed and work-
ers' compensation classification applications have been
explained briefly. While insurance and classification theory
require the grouping of like or similar employers with com-
mon expectations of losses, itwould be a mistake to assume
that the classification structure is a rigid, unchanging system
in which square pegs are forever being forced into round holes.

There are two important ways in which the classifications
used for workers' compensation are continuously changing
and evolving. Each classification combines the payroll and
losses of similar employers to develop a price for the protec-
tion. Through invention, discovery, and innovation,
industries are continually refining and upgrading their operat-
ing procedures. More efficient manufacturing machines are
developed, automation is introduced, raw materials some-
times change, and better assembly methods are devised. Such
changes, however, do not occur overnight. Some employers
are quick to innovate, while others hesitate to change tried and
true methods. Gradually, however, new processes replace old,
and the means and materials of business operations change
while the basic product remains the same.

When annual rate revisions are made, total state premium
needs are distributed to individual classifications, based on
the three latest years of payroll and losses. A new year of
experience isadded annually and the oldest year is discarded.
As industry conditions evolve, reflecting modernization and
better conditions, so the experience upon which the rate is
based continually changes. While the classification describing
an industry may not change, the experience for that industry
is continually changing and tracking conditions within the
industry, with the manual rates revised accordingly.

One of the more common comments to the NCCI

is that the classification language has not kept

pace with the changes in industry nomenclature.

The proverbial garbageman becomes a "sanitation engi-
neer" and later a "solid waste manager," while the classi-
fication language still refers to garbage, ashes, or refuse
collection. While classification language may not

change as rapidly as fashion, the experience does change
and reflects the use of newer equipment and operating
techniques.

The second, and more important, way in
which the classification system changes is through the
continual monitoring by the NCCI and its member companies.
Classification questions are reported to regional offices by
local field offices and, in turn, by the regional offices to the
NCCI headquarters in New York. Classifications generating
frequent complaints are reviewed to determine whether revi-
sions are needed.

When the workers' compensation system came into
existence countrywide after 1911, approximately 1,400 classi-
fications were inherited from workmen's collective and
employers' liability coverage which had existed prior to the
adoption of the workers' compensation laws. Between 1911
and 1919, the formative years of the workers' compensation
system, the classifications were gradually reduced to approx-
imately 800 in the early 1920's and then to approximately 600 in
the early 1930's. From *1934 through the mid-1970's, there was
no broad restructuring of the classification system. However,
the introduction of new classifications over the years produced
a net increase to approximately 700 classifications. In the
mid-1970's, a major review was undertaken to eliminate and
reassign approximately 100 classifications developing little or
no payroll in most states. Thus, many of the 600 classifications
now used describe industries and businesses that did not exist
several years ago.

These changes in classifications have been the result of



requests from various groups of employers for separate classi-
fication treatment or the recognition by the insurance industry
of the need for a single classification where two or more
classes had applied. The typical request from outside the
insurance industry for a new classification seeks a subdivision
of an existing classification into the two or more components
involved in the emergence of new methods of operation. For
example, in 1977, a new classification was introduced for self-
service gasoline stations, as distinct from a single classification
for all gasoline stations.

Perhaps the best example of evolution
in the classification system itself is the
motel industry. Until the mid-1940's,

"motels™ were usually tourist cabins or

tourist courts and were classified in the

manner as camps, i.e., under building oper-

ation. These early "motels" provided no meal

service and were usually a series of small

roadside cabins, bearing scant resemblance to

the hotels found in urban areas. Travel
increased after the Second World

War, creating the need for better
lodging facilities. This change was
ognized by the introduction of a
separate classification code for motels in the
early 1950's.

By 1960, it became apparent that the r
loss emergence of hotels and motels was V
converging and, at that time, the two classi-
fications were combined for ratemaking
(producing the same rate for each) because
of the similarity of exposure. Finally, in
1974, the separate classification code num-
ber for motels was discontinued in
recognition of the fact that hotel and motel
operations were virtually the same.

As part of the general upgrading of
services over the years, motels gradually
began to offer food service. Sometimes the
motel would be next to a diner—perhaps
operated by the same owners—or else
would have a small area providing break-
fast and basic meal service. Again, over
the years conditions have evolved to the
point where most motels provide food and
entertainment services. Recognition of the distinction between
motel operations and food service operations led to the
creation of a separate classification for restaurants operated by
motels. Thus, the history of this industry illustrates the
response of the workers' compensation classification system to
changes in business conditions.

The introduction and elimination of classifications is
based on studies conducted by the NCCI and insurance
carriers interested in a particular industry or classification
problem. In general, the introduction of a separate classifica-
tion requires agroup of employers with similar methods of
operation or producing acommon product which can be
distinguished from other businesses.

The group of employers also must be sufficiently large to
produce payroll and losses which will be meaningful for
ratemaking purposes.

0

“.new roc sses replace
old ? eans and
mat enaso usiness,
operations change...

More attention is directed to the introduction of new
classifications than to the eliminatic n of classifications for
industries or operations which have become obsolete. This is
because the fading or diminishing of a classification does not
call attention to itself. New industries, on the other hand,
command attention because of the extra effort needed to
determine the proper classification assignment by analogy or
because of requests for recognition from the industry or its
representatives.



. lassification
Administration

At the beginning of this booklet, it was explained that classi-
fications are necessary for the development of a fair and
equitable distribution of the overall premium among individ-
ual employers. Classification experience also is used as a
predictor of future premium needs for each group of employ-
ers. For this reason, the classification system is the foundation
upon which workers' compensation pricing rests. To the
extent that any business is misdassified, the underlying data
for two classifications are incorrect, for the wrong payroll and
losses are added to the experience of the classification wrongly
assigned and the correct classification lacks the payroll and
losses properly assignable to it.

Accordingly, the administration of the classification sys-
tem is one of the most important functions of the NCCI. This
duty is carried out in two ways. First, the local field office
receives a copy of each policy indicating the classification
assigned. These are compared with records of prior coverage
for consistency and continuity. If a classification appears
improper, further information is sought from the insurance
carrier and appropriate action is taken.

The second way in which the
classification system isadministered is
through a systematic inspection program.

The inspection program is

carried out by the local

field office and involves a

visit to the premises of the

insured to obtain first-hand

information concerning the

nature of the business operation.

At the local office, the inspection

report then is reviewed by

classifiers who issue classifica-

tion notices to the insurance

earner. It has been NCCl's

experience that no meaningful

differences in classification develop from inspections in 80% of
the cases. The remaining 20% divide almost equally between
the need for higher or lower rated classifications. This indi-
cates that while there is no inherent bias in the system to seek
more business by underpricing, or higher premiums through
misclassification, there is much room for reducing misunder-
standings and misinterpretation.

The inspection program is designed to periodically review
individual insureds subject to experience rating. Parficular
attention is given to situations where an inspection is neces-
sary to resolve a classification assignment question.
Concentration on the larger employers represents efficient
allocation of resources because these businesses generate the
bulk of the premium volume for most classifications. An
inspection report, as can be seen in the example in Exhibit I,
(see page 12) contains a description of the business operations,
allocation of employees, machines in use, and a description of
the finished products. The inspector also will look for inter-
change ot labor and he obtains other basic identifying infor-
mation needed for record keeping. Through the inspection
program, the classification system is monitored continuously
to ensure its proper application.

( f g f P P 2
Conclusion

A properly functioning classification system is necessary both
for a fairand equitable distribution of premium needs and for
the development of the necessary statistical information to
prepare manual rates. The average classification rate provides
a reference against which individual employer experience is
compared to develop a modification of the manual premium
foremployers subject to experience rating. This approach is a
practical, proven system which produces areasonable pre-
mium allocation. While other systems could be devised, the
total premium needs would not be lessened and additional
administrative costs might actually be greater.

The classification system places all employers conducting
the same business in the same classification. This reflects the
fact that employers engaged in the same business will have
similar operations and employee distribution; The workers'
compensation pricing programs are an interwoven system,
with experience rating specifically designed to measure indi-
vidual employer differences within a classification. The
classification system is based upon sound insurance theory
and is a practical, non-discriminatory procedure benefiting
both the insurance buyer and seller by being cost efficient
while promoting safety and loss prevention.

helns ctlon rogra S .
ds\ﬁg to erlodically review
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NCCI National Office, New York Citu

NCCI Rating Division and
Data Processing Center, New Jersey

NCCI Midwest Regional Office, 1999 Wabash Avenue, Suite 206
P.0. Box 1235 Springfield, lllinois 62706—Monitors NCCI
Offices Servicing Illinois, Indiana, lowa, Kansas, Missouri,
Nebraska, Oklahoma and South Dakota

lllinois Council on Compensation Insurance, 2999 Wabash
Avenue, P.0. Box 1666 Springfield, Illinois 62706—

Services lllinois

Indiana Compensation Rating Bureau, 5920 Castleivay, West
Drive. P.O. Box 50940. Indianapolis. Indiana 46250—services

. Indiana

_—— — o ey ——

Kansas Council on Compensation Insurance, P.O. Box 1577
1801 West 29th Stregt. Topeka. Kansas 66001 —services Kansas

Missouri Council on ComEensation Insurance, 10875 Watson
Road. P.O. Box 8530, St. Louis, Missouri 63127—services

Missouri

North Central Council on Compensation Insurance, 4635 Merle
Hay Road, OakMoor 11, Suite 101 Des Moines. lowa 50323—

Services lowa, Nebraska and South Dakota

Oklahoma Council on Compensation Insurance, 777\ _1v.
Grand Boulevard. Suite 200 Oklahoma City, Oklahoma 73118—

Services Oklahoma

Coal Mine Council on Compensation Insurance, 10825 Watson
Road, P.O. BoxS530. St. Louis. Missouri 63127—services Coal

Mines

NCCI Southern Regional Office, 320 Beacon Parkway, West, Box
G40, Birmingham. Alabama 35283—monitors NCCI Offices
Servicing Alabama, Arkansas, Florida, Georgia, Kentucky,
Louisiana, Mississippi, South Carolina and Tennessee

Arkansas Council on ComPensation Insurance, 307 Donaghey
Budding. 7th O Mam. Little Rock. Arkansas 720L—services

Arkansas

Florida Council on Compensation Insuranco, North Regenc
One. Suite 300 9485@R2e%e cy Square Boulevard. P.0. Box 8399
Jacksonville, Florida —Services Florida

Louisiana Council on Compensation Insurr nee, 3801 North
Causeway Boulevard. Suite 600, Metairie. Louisiana A0002—

Services Louisiana

South Carolina Council on Compensation Insurance, 3710 ™
Landmark Drive, Suite 109 P.O. Box 4383 Columbia, South
Carolina 29240— services South Carolina

Southeastern Council on Compensation Insurance, 320 Beacon
Parkway, West, Box C-40. Birmingham, Alabama 35283—
Services Alabama, Georgia, Kentucky, Mississippi and
Tennessee

NCCI Western Regional Office, One Tamarac Sc%e. Suite 500
B E. Hampden Avenue. Denver. Colorado 80231—monitors
NCCI Offices Servicing Alaska, Arizona, Colorado, Idaho.
Montana, New Mexico, Oregon and Utah

Alaska Council on ComFensation Insurance, 620 s.w. 5th
Avenue. Suite 1110 Portland, Oregon 97204—services Alaska

Montana Council on Compensation Insurance, 620 s.w. 5th
Avenue. Suite 1110 PorOand, Oregon 97204—services Montana

Mountain States Council on Compensation Insurance, One
Tamarac square, Suite 504. 7555 £. Hampden Avenue. Denver.
Colorado —Services Arizona, Colorado, ldaho, New
Mexico and Utah

Oregon Council on Compensation Insurance, 620 s.w. 5th
Avenue. Suite 2110 Portland. Oregon 97204—services Oregon

NCCI Eastern Pegional Office, 9gs Old Eagle School Road. Suite
1210 Wayne, Pennsylvania 19087—monitors NCCI Offices
Servicing Connecticut, District of Columbia, Maine,
Maryland, New Hampshire, Rhode Island and Vermont

Mid-Atlant'c Council on Compensation Insurance, 305 w.
Chesapeake Avenue, Baltimore, Maryland 21204— services

District of Columbia and Maryland

Northeastern Council on Compensation Insurance, P.O. Box 60
21 Wintonburu Mall. Bloomfield, Connecticut 06002—services

Connecticut, Maine, New Hampshire, Rhode Island and
Vermont

. C.tic-Un, S Olu."v| 1-
National quncn on Com&on-a]ton Insurance. Inrormanoo Otnco.
One Penn I'laaa. New V'rk. \ 1 WIN



Includes 1984 cases.

State/Territory
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Dist. of Columbia
Florida
Georgia
Hawai i

Idaho

Illinois
Indiana

lowa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Mi ssouri
Montana-
Nebraska
Nevada

;New Hampshire
iNew Jersey
New Mexico
New York

North Carolina

1984
ANV
276"

540
304
258
343
328
338
336
378
280
286
282
277
342
311
282
291
295
326
256
309
311
362
313
253
303
277
267
314
275
340
289
354
263

Ratio

511

.563
AT78
335
.607
.626
.622
.700
.519
530
522
513
.633
.576
522
.539
.546
.604
474
572
576
.670
.580

469
.561
513
494

.581
.509
.630
.535
.656
A87

No./Case’
Dis.Endec Percent

1

i P

‘44

-5

© @©C OO R, NQO QO © W Wp W OO ™ oo

N
N

N &~ o O R N

. 2%

.2,6%

life
8.9%

1%

. 2% .

, 2%
1.6%
A%

1.2%
. 8%
2%
2%
.6%
. 6%

1.8%

. 4%
.2%
1.2%
.6%
1.8%
4. &%

4%
. 2%

.6%
.8%
4%

No/Cases Total

Ongoing Percent Cases
(e 1
_ - !
4 4.% | 171
2 2.2% % 5
8 8.7%  +52
3 3.3% t —98
0 O
0 _
0 — 1
2 2. 2% 10
0 -2
0 - O
0 | 6
0 L
n 1
I 1.1% 2
2 2.2% 5
0 3
2 2.2% 11
@) (@)
1 1.1% 1
© 2
2 2. 2% 3
1 1.1% 1 7
2 2. 2% 5
1 1.1% 10
6 6.3% 28
1 1.1% -r
1 i J 3
@) Vo
@) - i o
1 1.1% | 4
0 - 4
0] 2

Percent
. 17%

2.89%

.85%
8.84%
1. 35%

.17%
. 17%
1.7 %
. 34%

1.02%
. 58%
 17%

. 34%

. 85%

.51%
1.87%

7%

51%
1.19%
. 85%
1.7 %
2.78%
17%

.51%.
. 17%

. 68%
. 68%

- 34%



BROWN STUDY

|1$tate/Territory
North Dakota
Ohio

Oklahoma
Oreoon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

- PART

fluu
278
327
319
307
313
180
275
261
238
277
332
300
262
285
337
317
316

Includes 1984 Cases,

1984

515
.606
591
.569
.580
.333
.509
.483
441
513
.615
.556
485
.528
.624
.587
.585
.639

BROWN STUDY - PART
November 8, 1985

(Cont.)

Nd./Cases
Dis.Endea Percent

- Page 2

1 2%
4 .8%
11 2.2%
46 9.3%
NG 1 %
0
0 -
0 —
2 4%
4 .8%
Hi5 » 3 %
~2 -~ 4%
0
1 . 2%
272 44 . 8%
n
6 i .2%
17 3.4%
496 99.8%

No./Cases
Ongoing 'Percent

=
w

© O 0O NPEFkr OO r»r O

27

92

v

Disability Disability

Ended

Total
Cases mPercent
1.1% 2 . 34%
_ 4 .68%
- 11 1.87%
14. 1% 59 i0.03%
1.1% 6 1.02%

_ 0 _

1.1% 1 . 17%
o _

- 2 . 34%
1.1% 5 .85%
2. 2% 17 2.89%

- ~ . 34%

. 17%
7a & 749 42.35%
>. L% 7 1.19%
5.4% 22 3.74%
99.9% 588 99.98%
Total
Ongoing Cols. 18 2

1. Compensation Paid at the Alaska Rate...S2,133,977 S2.576.458 S4,710,335
2. Compensation That Would Heve Been Paid

Under AS 23.30.175 Before Brown....... S1,430,839

3. Difference (Increased Compensation

Liability Per Year After Brown)

S1,510,419

52,941,358

S1,769 ,077+++



15-126.299 REVIEW OF AWARDS §80.10

§ 80. REVIEW OF AWARDS

880.00 Judicial review of awards is usually confined to ques-
tions of law. Except in a minority of jurisdictions, the evidence
supporting fact-findings is not weighed on review, such findings
being conclusive if supported by any substantial evidence.
Awards cannot, however, be based on speculation and conjec-
ture, nor on a "preponderance of possibilities”; but the claim-
ant’s normal burden of proving his case is sometimes lightened
by presumptions in his favor that have the effect of shifting the
burden of proof once a prima facie showing of some connection
between the injury and the employment has been made. The
"jurisdictional fact doctrine,” which held that a broader re-
view, including weighing the facts and even perhaps making a
new record, was appropriate in respect to facts upon whose
existence the jurisdiction of the commission to act depended, is
now largely discredited, and the normal substantial-evidence
test is used for all fact findings in most jurisdictions.

8§ 80.10 Normal review: substantial-evidence rule

Compensation acts provide in detail for judicial review of
awards, but with or without such provisions, there is an in-
herent right to the judicial review of questions of law.a1 Com-

PN As to the necessity for adhering to the specific review procedures pre-
scribed by the compensation statute, sec § 80.50 N. 66 et seq.

91 Crowell v. Benson, 2S5 U.S. 22, 52 S. Ct. 285, 76 L. Ed. 598 (1932).

Catron Beverages, Inc. v. Maynard, 395 So. 2d 261 (Fla. App. 1981).
Frivolous appeals may, however, bring down sanctions both on the appellant
and his counsel. In this case, the carrier had appealed a routine finding of
fact that certain charges for medicine were reasonable— obviously a finding
of fact not reviewnblc on appeal.

See also: Michigan Farm Bur. v. Bureau of Workmen's Comp., 75 Mich.
App. 362, 254 N.W.2d 890 (1977). In April, 1974. the Director of the Bu-
reau of Workmen’s Compensation set new minimum compensation rates for
total disability and death benefits pursuant to the 1973 decision in Jolliff v.
American Advertising Distributors, Inc. § 61.12(1) N. 64.12 supra. The

(Rd.38-3783  Pub 341)
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plete destruction of the right of review would be unconstitu-
tional.® except under the Federal Employees’ Compensation
Act, which is treated as creating outright grants to which
Congress can attach any conditions it pleases, 8 and except,

Farm Bureau requested that the Director rule on the validity of the rule.
He refused. The Farm Bureau then charged that the announcement con-
stituted the announcement of agency rules within the Administrative Proce-
dures Act of 1969, and that the rules were subject to review by the circuit
court. The Director contended that § 841 of the Workmen's Compensation
Act vested exclusive authority to determine validity of rules in the Compen-
sation Bureau. The Supreme Court held that the statutes must be read to-
gether, and that when the Compensation Bureau has declared a rule and
then declines to Issue a declaratory ruling thereon, the circuit court may
review the validity of the rule.

92 Federal: Davis v. United States, 415 F. Supp. 1086 (U. Kan. 1976). A
former federal prison inmate sought compensation benefit m alleging that he
contracted a disease as a consequence of his employment in a prison hospi-
tal. Through administrative procedures of the Bureau of Prisons, he was
denied compensation. The procedures provided that a prisoner could appeal
an adverse decision through written documents, but did not afford him the
right to a hearing. The former inmate challenged these procedures as viola-
tive of his rights under the due process clause of the fifth amendment. The
court held that due process required that the claimant have the right to a
plenary hearing, including the opportunity to be heard in prison, to present
witnesses and documentary evidence, and to cross-examine adverse wit-
nesses. The claimant should also have the right to be represented by counsel
and to present testimony, but the constitution was deemed not to mandate
“their inclusion at government expense.”

Florida: Cf. Scholastic Sys., Inc. v. LeLoup, 307 So. 2d 166 (Fla. 1975).
The Supreme Court held that the IRC was a judicial body. Thus, within the
requirements of due process, mandatory review by appeal to the Suj mie
Court could be and was abolished. The court held that henceforth its review
of compensation cases was discretionary through issuance of writs of certi-
orari. For a general discussion of the commission as a judicial or quasi-
judicial body, seei 77A.20 supra.

Massachusetts: Meunier’'s Case, 319 Mass. 421, 66 N.E.2d 198 (1948).

Michigan: Dation v. Ford Motor Co., 314 Mich. 152, 22 N.W.2d 252
(1946).

Minnesota: Hunter v. Zenith Dredge Co., 220 Minn. 318, 19 NW.2d 795
(1945).

93 Calderon v. Tobin, 187 F.2d 514 (D.O. Cir. 1951). The Federal Em-
ployees’ Compensation Act makes the administrator’'s decision final as to

(Rcl.38-3/83  Pub.340)
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under state law, as to state employees®%1 and state funds.932

Another exceptional situation is found in Ohio, an exclusive
state fund jurisdiction. Its statute makes express provision
for judicial review of “any injury case,” but goes on to add
“other than a decision as to extent of disability.7% This ex-

(Text continued oil page 15-426.304)

both law and facts, and forbids review by any official or court by man-
damus or otherwise. 5 U.S.C.A. 6 793 (1964).

Waterman v. United States, 199 F. Supp. 496 (E.D.N.Y. 1961). Suit
against United States, allegedly under the Tucker Act (28 U.S.C. § 1346(a)
(1964)), was held to be an attempt to review a denial of compensation. Suit
dismissed.

93'1Arkansas: Boshears v. Arkansas Racing Comm’n, 258 Ark. 741, 528
S.W.2d 646 (1975). An employee of the Arkansas Racing Commission was
struck by an automobile while crossing the street, on his way to work. The
referee denied compensation on the ground that the claimant was not in the
course of his employment at the time of the injury. In the Supreme Court
the claimant contended that the Workmen’s Compensation Act violated the
state and federal constitutions insofar as it allowed no judicial review over
decisions of the Commission in cases in which the state is a defendant. The
court upheld the constitutionality of the statute. It held that state em-
ployees constitute no “suspect class" and that there is no “fundamental
right” to appellate review.

Illinois: Raschillo v. Industrial Comm’n, 265 N.E.2d 663 (111. 1971). Stat-
utory provision denying state employees the right to appeal from a decision
of the Industrial Commission held to be constitutional and not an invidious
classification, since a constitutional sovereign immunity provision barred
actions against the state in any court of law or equity.

Vermont: Howard v. Office of the Secretary of State, 140 Vt. 139, 435
A.2d 962(1981). The Vermont statute, 21 V.S.A. j 628, providing compensa-
tion benefits for state employees, says plainly that the decision of the board
is final, and there is no provision in the statute for appeal. Moreover, there
is no constitutional right to an appeal when the benefits arc conferred by
legislation.

932 In Maryland the Subsequent Injury Fund, which is a public fund,
has been held to have no right of appeal. Subsequent Injury Fund v. Pack,
250 Md. 306, 242 A.2d 506 (1968). A hearing was held after which it was
found that part of claimant’s benefits should come from the Subsequent
Injury Fund, which had not been represented at the hearing. The employer
sought and obtained a rehearing, at which time the Fund did have represen-
tation. The Fund then sought to appeal from the rehearing. This was not
permitted, sinee there was no statutory provision for appeals by the Fund.

3* Ohio Rev. Code § 4123.519 (1965).

(Rel.38-3/83  Pub.340)
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Zavatasky v. Stringer, 384 N.E.2d 693 (Oliio 1978). This case deals au-
thoritatively and in some detail with the unique Ohio rule on non-appeala-
bility of decisions on extent of disability. The main holding is that an order
either granting or denying benefits for loss or impairment of specific bodily
parts or functions is not a decision on extent of disability, and hence is
appealable.

Hospitality Motor Inns, Inc. v. Gillespie, 66 Ohio St. 2d 206, 421 N.E.2d
134 (1981). A schedule award is not a decision as to extent of disability, and
hence is appealable. But if it has not been appealed, a later determination of
extent of disability is not appealable.

Green v. Stringer, 58 Ohio App. 2d 53, 389 N.E.2d 510 (1979). The claim-
ant suffered an injury in the course of his employment and was declared to
be permanently and totally disabled. The employer was ordered to pay the
statutory amount to the claimant. The employer requested that the compen-
sation benefits be reduced by the amount of total disability pension pay-
ments made by the employer pursuant to its own pension program. The In -
dustrial Commission denied the motion. The employer appealed to the
common pleas court, which held that the employer was entitled to a set-off.
The court of appeals affirmed. The claimant argued that the court lacked
jurisdiction because the Commission's decision was one concerning the ex-
tent of disability. The court of appeals held that the decision does not affect
the extent of disability since the claimant is still receiving the maximum
benefits prescribed by statute.

Gilbert v. Midland-Ross Corp., 67 Ohio St. 2d 267, 21 Ohio Ops. 3d 168,
423 N.E.2d 847 (1981). The claimant suffered back injuries in two separate,
compensable incidents, the second of which occurred 11 days after his re-
turning to work following recovery from the first. He applied for compen-
sation for the second injury both as a new claim and as « reactivation of his
first, claim. The commission permitted the reactivation claim but refused to
hear the other, which had been denied at lower levels. The court found that,
because of the intervening time and trauma, the claimant’s application did
not go to the “extent of [his] disability [from the first injury],” appeal for
which is barred by statute, but to causation of the second injury by the
first. It was therefore appealable.

Cf. the following cases:

Ford Motor Co. v. Mosijowsky, 44 Ohio St. 2d 109, 338 N.E.2d 762
(1975). An order of the deputy administrator, as affirmed by the board of
review, allowing an award for temporary and total disability was clearly not
an absolute denial of the claimant’s right to participate in the fund, but was
a determination as to the extent of disability. The finding was therefore not.
appealable.

State ex ret General Motors Corp. v. Industrial Comm’n, 44 Ohio St..2d
46, 337 N.E.2d 782 (1975). An award of permanent partial disability was
held to he a determination as to the extent of disability and was not appeala-
ble. The employer’s only remedy was an action in mandamus.

(R0.38-3/83  Pub:340)
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State ex rel. General Motors Corp. v. Industrial Comm’n, 42 Ohio St. 2d
278, 328 N.E.2d 387 (1975). In a back injury case, the Ohio Supreme Court
held that a determination by the Industrial Commission that a claimant was
totally and permanently disabled was a determination as to the extent of
disability, and hence not appealable.

State ex rel Gonzales v. Patton, 42 Ohio St. 2d 386, 329 N.E.2d 104
(1975). The Supreme Court affirmed dismissal of a complaint filed by Ford
Motor Company in the Court of Common Pleas seeking review of an award
of disability benefits made by the commission.

State ex rel. Commercial Motor Freight, Inc. v. Stebbins, 42 Ohio St. 2d
389, 329 N.E.2d 102 (1975). The claimant sustained a back injury in 1966,
for which he was awarded 10% permanent partial disability. A subsequent
award in 1973 provided for temporary total disability for the same injury.
The Ohio Supreme Court held that the 1973 order was a determination as to
the “ extent of disability.” Therefore the order was not appealable, and the
employer’'s only remedy to challenge the order was an original action in
mandamus.

Mooney v. Stringer, 48 Ohio St. 2d 375, 358 N.E.2d 612 (1976). Although
a deputy administrator granted the claimant benefits for thrombophlebitis,
lie disallowed her claim for other pre-existing conditions which were un-
related to the compensable injury. She appealed this determination to the
Court of Common Pleus. Her employer raised a jurisdictional defense,
which asserted that decisions as to the extent of disability were not appeala-
ble. The claimant contended that the administrator did not determine her
disability, but instead denied the Commission’s jurisdiction and her right to
participate in the Compensation Fund. ITencc, she argued that the decision
was appealable. The Court of Common Pleas and the Court of Appeals de-
nied the employer's motion to dismiss. The Supreme Court of Ohio reversed.
It found that the grant of benefits for thrombophlebitis had established the
claimant’s right to collect for a disability, and that disallowance of addi-
tional claims merely determined the extent of the disability. As mandated
by the applicable section of the Compensation Act (RC 4123-519), the deci-
sion could not be appealed.

Smith v. Krou.se, 54 Ohio St. 2d 369, 377 N.E.2d 493 (1978). The court
held that a decision as to the extent of disability was not appealable. A
statute explicitly denied this right to one who “ has participated and contin-
ues to participate in the Workmen's Compensation Fund.”

State ex. rel. Board of Educ. v. Johnston, 58 Ohio St. 2d 132, 388 N.E.2d
1383 (1979).

State ex. rel. Dodson v. Industrial Comm’n., 58 Ohio St. 2d 399, 390
N.E.2d 1189 (1979).

Lotti v. Ternstcdt Div., General Motors Corp., 113 Ohio App. 496, 178
N.E.2d 815 (1961).

(Rcl.38-3/83  Pub.340)
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ception has been found constitutional.% Moreover, Ohio has
ruled that under this statute there can be no appeal to the
courts in an occupational disease case,% even indirectly by
mandamus,9 and no appeal on apportionment of death bene-
fits among dependents.®B

95 Frank v. Youngstown Sheet & Tube Co., 83 Ohio L. Abs. 419, 152
N.E.2d 708 (1956).

95 Szekely v. Young, 174 Ohio St. 213, 188 N.E.2d 424 (1963).

Lairson v. Young, 188 N.E.2d 333 (Ohio App.), affd 174 Ohio St. 213,
188 N.E.2d 424 (1961).

97 State, ex rel. United States Playing Card Co. v. Industrial Comm’n, 49
Ohio App. 2d 351, 361 N.E.2d 509 (1977). The claimant filed an application
for compensation for carpal tunnel syndrome, asserting that it stemmed
from a specific injury. During the hearing process, her condition was re-
classified as an “ occupational disease.” No reason was given for this
change. The employer appealed the award of compensation. It stated that
because it had based its presentation on the injury claim, the shift to “ occu-
pational disease” made the employer’s defense inappropriate. As a result,
the employer contended that it had been denied due process of law, since it
was not given a full opportunity to meet the issues. It further contended
that it was disadvantaged because occupational disease awards were not ap-
pealable to the Court of Common Pleas. The court agreed, and vacated the
order of the Commission remanding the case for consideration as an injury.
It first noted that the employer had been denied due process, since the
preparation for injury and occupational disease claims differs considerably.
The court then held that there was no evidence to support the Commission’s
finding of occupational disease. It found the claimant had not proved that
her condition was peculiar to the employment, or that her employment ex-
posed her to greater hazards or risks of contracting that condition.

State ex rel. Marshall v. Keller, 15 Ohio St. 2d 203, 239 N.E.2d 87 (1968).
Claimant was denied benefits, and sought to compel an award by an action
in mandamus against the Commission. This was not permitted, since the
Commission had followed the correct procedure in arriving at its decision,
and its findings of fact were not subject to review, either directly or by
mandamus.

Cf. State ex rel. Hatfield v. Industrial Comm’n, 83 Ohio L. Abs. 114, 165
N.E.2d 211 (1960). A writ of mandamus to the Ohio State Compensation
Commission was granted, ordering a determination of the amount of dis-
ability compensation and ordering commencement of payments pending the
appeal by the employer.

P Berry v. Young, 86 Ohio L. Abs. 577, 178 N.E.2d 112 (1961). The stat-
ute precludes an appeal from the Commission’s discretionary apportion-

(Rcl.38-3/83 Ptb.340)
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A finding of fact based on no evidence is an error of law."
Accordingly, in compensation law, as in all administrative
law, an award may be reversed if not supported by any evi-
dence. Conversely, since the compensation board has expressly
been entrusted with the power to find the facts, its fact find-
ings must be affirmed if supported by any evidence, even if
the reviewing court thinks the evidence points the other way.
This statement is, without any close competition, the number
one cliche of compensation law and occurs in some form in the
first paragraph of compensation opinions almost as a matter
of course.1

ment of death benefits among wholly dependent survivors and other depend-
ents. A partially dependent claimant may not appeal for an increase in the
dependency allowance, but the claimant may appeal from the Commission’s
determination of partial dependency on the ground that the award should
have been based upon total dependency. Appeal to the Court of Common
Pleas sustained.

9 Crowell v. Benson, X. 91 supra, this subsection.

Vilter Mfg. Co. v. Jnhnke, 192 Wis. 362, 212 N.W. 641, 57 A.L.R. 627
(1927).

Accord, as to jury findings, Montoya v. American Employment las. Co.,
426 S.W.2d 661 (Tex. Civ. App. 1968). Where no evidence was presented as
to the duration of claimant’s disability, nor a description of the nature of
the injury, a jury finding of permanent disability was error.

See also: Parent v. Great Northern Paper Co., 424 A.2d 1099 (Me. 1981).
The Maine statute states: “ His [the Commissionc''s] decision, in the absence
of fraud, upon all questions of fact shall be final, but whenever in a decree
the commission expressly rules that any party lias or has not sustained the
burden of proof cast upon him the said finding shall not be considered n
finding of fact but shall be deemed to be a conclusion of law and shall be
revicwable as such.” 39 M.R.S.A. j 99. The record here contained a finding
that the medical testimony failed to establish the necessary causal connec-
tion. This made the finding one of fact under the statute, and it was upheld.

And see Bouldware v. Delta Corp.. 160 Ga. App. 100, 286 o0.E.2d 333
(1981). The administrative law judge had limited the claimant's award to
benefits for an injured arm, even though the claimant had established that
he had pain in his shoulder. The judge’s refusal to consider the pain in
determining whether the claimant had sustained disability of his shoulder
constituted an error of law and required reversal of the award.

1Citations for this truism are omitted here; a complete list woidd run to
hundreds of cases.

(Rel.38-3/83  Pub.340)
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Whatever adjectives are chosen to describe the minimum
qguantity, as distinguished fro) quality, of evidence necessary
to support an award, the net result is about the same. Among
the phrases encountered are “any evidence,”1l “some evi-

At this point may be noted a curiously anachronistic exception to this
rule. New Mexico held that the creation of a commission whose findings of
fact if supported by substantial evidence were to have the force and effect
of judgments was an unlawful delegation of the judicial power, and hence
the act was declared unconstitutional. State ex rel. Hovey Concrete Prods.
Co. v. Mochem, 63 N.M. 250, 316 P.2d 1069 (1957). Three judges voted for
the decision, two voted against, and two did not participate.

M Georgia: Employer’s Fire Ins. Co. v. Wnlraven, 130 Cla. App. 41, 202
S.E.2d 461 (1973). Under the “any-evidcnce” rule, the findings of the
Board stand on a footing similar to a jury verdict, and should not be set
aside absent some legal error or fraud. Here there was testimony by a doc-
tor fully supporting the Board’s action.

Kissel v. Aetna Cas. & Sur. Co., 136 Ga. App. 504, 221 S.E.2d 645 (1975).
The court, citing the “ any evidence” rule, affirmed a holding which denied
compensation.

Fieldcrest Mills, Inc. v. Glass, 143 Cm. App. 222, 238 S.E.2d 125 (1977).
Arlington Apartments v. Johns, 140 Ga. App. 29, 230 S.E.2d 86 (1976).

Georgia Building Authority v. Stroup, 144 Ga. App. 522, 241 S.E.2d 630
(1978).

Continental Ins. v. Peardon, 132 Ga. App. 5, 207 S.E.2d 658 (1974). The
superior court determined that one out oi the six findings of fact by the
hearing director was without sufficient competent evidence in the record to
support it. Therefore the superior court recommitted this case to the full
board. The judgment of the Superior Court was appealed. The court of ap-
peals held that, since there was sufficient evidence to support the ultimate
conclusion of the Workmen’s Compensation Board's hearing, the dismissal
of the employee’s claim would be upheld. The mere fact that the evidence
failed to support one or morn findings of fact did not necessarily require a
reversal, if the evidence supported a sufficient number of findings of fact,
all of which taken together supported the judgment or order.

Georgia Power Co. v. Dodgcn. 133 Ga. App. 715, 213 S.E.2d 18 (1975).
The court held that the evidence was sufficient to support the workmen'’s
compensation hoard’s award, even though there was conflicting medical tes-
timony. This conflict presents a question of fact which must he determined
by the Board of Workmen’s Compensation. The court further held that
even assuming that there were errors in the findings of fact of the work-
men’s compensation award, a reversal was not required. The evidence sup-
ported a sufficient number of the findings of fact to authorize the award.

wrap-,
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dence,”12 “any credible evidence,” “substantial evidence,”2
“supported by evidence,”2l and many others.3 The United
(Text continued on page 15-426.309)

Fidelity & Cas. Co. of New York v. Singleton. 209 S.E.2d 684 (Ga. App.
1974).

Michigan: Fergus v. Chrysler Corp., 45 Mich. App. 196, 206 N.W.2d 521
(1973). The Appeal Board found that the employee, who had a heart condi-
tion and who had suffered four separate heart attacks previously, had
failed to establish that his disability was causally related to his employment
and was not a result of an unrelated diabetic condition. The court affirmed
the Appeal Board’s decision, on the ground that the court cannot overturn
the findings of fact, made by the Board when they are supported by any
evidence. The Board’s decision was 4-to-3, but. the court emphasized the ne-
cessity of the court’s accepting the findings of the majority.

Richardson v. Vemeo Products, Inc., 101 Mich. App. 88, 300 N.W.2d 461
(1981). The court affirmed the compensation appeal board’s ruling despite
noting “ the inadequacy of the testimony is exceeded only by the conflicting
nature of it.” It held that “the fact that the evidence is ‘sparse’ does not
justify reversal where there is,'any’ evidence to support the findings.”

12 Jones v. Utica Mutual Insurance Co., 144 Ga. App. 460, 241 S.E.2d
578 (1978). Since the Board’s finding that the claimant sustained an injury
in the groin area while working for the employer was supported by some
evidence, the court affirmed the award.

2Federal: Colomm’s Shipyard Inc. v. O'Hearne, 200 F.2d 220 (4th Cir.
1952). The Administrative Procedure Act (5 U.S.C. § 1001 ct scq.) governs
the Longshoremen’s and Harbor Workers’ Compensation Act and makes the
ground for reversal failure of the finding to be supported by substantial
evidence on the record considered as a whole. See also j 80.12 N. 20.1 for
test of the 1972 amendment on this point.

Duluth, Missabe and Iron Range Railway Co. v. U.S. Dept, of Labor, 553
F.2d 1144 (8th Cir. 1977). An employee suffered neck and back injuries in
an accident which occurred while he was loading an iron ore boat. The court
found “ substantial evidence on the record considered as a whole” to support
a Benefits Review Board finding that the employee sustained a compensa-
ble accident in the course of bis employment and that the employer had
received statutory notice of the claim.

Director, Office of Workers' Comp. Programs, U.S. Dept, of Labor v.
Bethlehem Steel Corp., 620 F.2d 60 (5th Cir. 1980). The review standard is:
“substantial evidence in the record considered as a whole.” By this stan-
dard, an award could not stand when supported only by a doctor who exam-
ined claimant 18 months after the injury, as against the great preponder-
ance of testimony by doctors who bad examined him within seven months of
the injury.

(Rcl.38-3/83  Pub.340)
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Arkansas: Gordon v. J. A. Hadley Constr. Co., 509 S.W.2d 287 (Ark.
1974). The state Supreme Court may not reverse the Commission if the
medical findings supporting the Commission’s decision are substantial.

Kentucky: Tyree v. Brown, 564 S.W.2d 31 (Kv. App. 1978). Substantial
evidence.

Mississippi: Miss-Lou Equip. Co. v. McGrew, 247 Miss. 142, 153 So.2d 801
(1963). Substantia! evidence supported the Commission’s award of 10% dis-
ability. Circuit court’s judgment raising the amount to 50% disability re-
versed. Commission’s award reinstated. But see also § 80.26(g) infra.

Missouri: Griffin v. Evans Elec. Constr. Co., 529 S.W.2d 172 (Mo. App.
1975). The court held that a workmen’s compensation award by the Indus-
trial Accident Commission was supported by substantial evidence and was
not contrary to the overwhelming weight of the evidence. Substantial evi-
dence was defined as “ competent evidence, which, if believed would have a
probative force upon the issues.”

Gibson v. Greenfield, 561 S.W.2d 689 (Mo. App. 1978). Substantial evi-
dence.

South Carolina: Lark v. Bi-Lo, Inc., 276 S.E.2d 304 (S.C. 1981), N. 4 infra
this subsection.

Texas: Hurtado v. Texas Employers’ Insurance Association, 563 S.W.2d
360 (Tex. Civ. App. 1978). Substantial evidence.

21 Arkansas: Pate v. Hook, 262 Ark. 411, 557 S.W.2d 391 (1977). Sup-
ported by evidence.

Kentucky: Tackett v. Sizemore Mining Co., 560 S.W.2d 17 (Ky. 1977).
Evident, e supported finding.

Tennessee: Trane Company v. Morrison, 566 S.W.2d 849 (Tenn. 1978).
Evidence supported finding.

Texas: Whaley v. Transport Ins. Co., 559 S.W.2d 451 (Tex. Civ. App.
1977). Evidence sustained finding.

Ramirez v. National Standard Ins. Co., 563 S.W.2d 837 (Tex. Civ. App.
1978). Sustained by evidence. See § 80.26(h) infra.

Cf. Abeyta v. Travelers Ins. Co., 566 S.W.2d 708 (Tex. Civ. App. 1978).
Weight of evidence.

3See, for example, a list of ten categories found in Pennsylvania alone,
set out in Sclnilman, “ Administrative Procedure— A Survey of Suggested
Reforms,” 15 Temp. L.Q. 1at 14 and 19 (1940).

Isherwood v. Township of Penn Hills, 13 Pa. Cmwlth. 187, 318 A.2d 767
(1974). The claimant, a policeman, presented evidence showing that he had
slipped and been injured while carrying a stretcher. The township did not
present any conflicting evidence, but impeached claimant’s testimony by
showing that, he did not. mention the slip to the treating physician. The ref-
eree and the Workmen’s Compensation Appeals Board found for the town
ship. The scope of review was limited in compensation cases, when the

(Rel.38-3/83 Pub.340)
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Wy 8&88& States Supreme Court has expressly held that “substantial ev-

idence” is not a larger quantity than “any evidence,”4 and

Board has affirmed the findings of the referee against the party having the
burden of proof, to a determination whether the order can be sustained
without a capricious disregard of competent evidence. A capricious dis-
regard of competent evidence occurs when there is a wilful and deliberate
disregard of evidence which one of ordinary intelligence could not possibly
have avoided in reaching the result. The court said that, in the light of the
impeachment of claimant’'s testimony, the referee did not commit such a
flagrant disregard.

Scannella v. Salerno Importing Co.,, 2 Pa. Cmwlth. 11, 275 A.2d 907
(1971). The court invoked the Pennsylvania formula that, when a ruling in
favor of the employer has been made by the Board, the sole question on
review is whether there has been a capricious disregard of competent evi-
dence in the record. See j 80.26(d) infra.

The term “scintilla” has gone out of fashion. See Black Mountain Corp.
v. Hobbs, 308 Ky. 731, 215 S.W.2d 273 (1948), and Consolidated Edison Co.
v. NLRB., 305 U.S. 197, 59 S. Ct. 206, 85 L. Ed. 126 (1938).

Cf. Mitchell v. Houston General Ins. Co., 620 S.W.2d 730 (Tex. Civ. App.
1981). The claimant appealed Horn a judgment awarding him compensation
for medical expenses and temporary total benefits. He asserted that it was
reversible error for the trial court not to submit to the jury issues requested
by the claimant regarding partial incapacity resulting from his compensable
disability. The appellate court held for the claimant and remanded this case
for another trial. The court noted the presentation of evidence bv the de-
fendant insurance company which revealed that during the period of the
claimant’s alleged total incapacity, he had installed siding on a house, ope-
rated a chain saw, and dug up a tree stump. But the court stated that, in
deciding to charge the jury as to the issue regarding partial incapacity, all
evidence to the contrary should have been disregarded and a determination
s'.juld have been made whether there there existed a “ scintilla” of evidence
that the claimant experienced partial disability. Here the scintilla existed,
since the insurance company had agreed that the claimant had been in-
capacitated and its evidence of the claimant’s physical capabilities raised
the issue of disability other than total.

4 Del Vcechio v. Bowers, 296 U.S. 280, 56 S. Ct. 190, 80 L. Ed. 229
(1935).

Forth v. Northern Stevedoring Sc Handling Corp., 385 P.2d 944 (Alaska
1963). Board’s decision must be affirmed if supported by “substantial evi-
dence in the light of the whole record.” (Alaska Stat. § 44.62.010 (Sm p.
1967). Lower court’s decision, referring to “ some evidence,” upheld upon
finding that “substantial evidence” existed. Termination of benefits sus-
tained.

(Rcl.38-3/83  Pub.340)
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since these two phrases sound like the largest and smallest
quantum described in the various phrases, presumably the
others represent the same concept.5 Of course, when one be-
gins to speak of “any legal”5lor “any competent”52evidence,

5Cf. Lark v. Bi-Lo, Inc., 276 S.E.2d 304 (S.C. 1981). The court noted
that adoption of the A.P.A. had the effect of substituting the “substantial
evidence” standard of review for the “any evidence” rule. While stating
that the “ substantial evidence” rule gives courts more appellate authority,
the court’s role is still severely limited. The court said:

“While the ‘substantial evidence’ rule allows more appellate authority
to the courts, we think the language of the statute clearly indicates that
its application is only in those cases where a manifest or gross error of
law has been committed by the administrative agency. The statute specifi-
cally states: ‘The court shall not substitute its judgment for that of the
agency as to the weight of the evidence on questions of fact.” In addition,
the statute states that the decision under appeal must be ‘clearly erro-
neous’ in view of the substantial evidence on the whole record.

“We, therefore, caution the Bench and Bar as to the limitations upon
the application of the ‘substantial evidence’ rule in reviewing the decision
of administrative agencies. As stated in Dickinson-Tidewatcr, Inc. v. Super-
visor of Assess., 273 Md. 245, 329 A.2d 18, 25, the substantial evidence test
'need not and must not be either judicial fact-finding or a substitution of
judicial judgment for agency judgment’; and a judgment upon which rea-
sonable men might differ will not. be set aside.

“. . . The substantial evidence rule, prescribed in the statute, means
that we will not overturn a finding of fact by an administrative agency
‘unless there is not reasonable probability that the facts could be as
related by a witness upon whose testimony the finding was based.’ Inde-
pendent Stave Co. i Fulton, 251 Ark. 1086, 476 S.W.2(1 792, 793." 276
S.E.2d at 307.
s-1Moses v. Pitney Bowes, Inc., 368 So. 2d 545 (Ala. 1979). The court

restated its standard of review for workmen’s compensation cases: a finding
of fact, must stand if supported by “any legal evidence.” Consequently, if
the findings are supported by some evidence, a challenge in the appellate
court, can be directed only at. the trial court’s conclusions of law.

Newman Bros., Inc. v. McDowell. 354 So. 2d 1134 (Ala. Civ. App. 1977),
cert.,, denied, 354 So. 2d 1138 (Ala. 1978). The appellate court would not
reverse any trial court, findings of fact, finding them supported by legal
evidence and its reasonable inferences. It held that, its only job was to deter-
mine whether the correct legal conclusions had been drawn from these facts.
Treatise cited.

52Williams v. Warren Brothers Constr. Co., 412 A.2d 334 (Del. 1980).
The claimant petitioned for additional compensation benefits for an alleged

(Rel.38-3/83  Pub.340)
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one is no longer dealing with quantitative measurement, but is
opening up all the questions about legal quality of evidence
dealt with in the last section.

One comes back to this same standard of review whether the
statute expressly adopts the substantial-evidence rule, or is si-
lent on review, or even says that the commission’ findings of
fact shall be conclusive.6 The frequently heard statement that
such findings are *“conclusive” must always be taken subject
to the implied qualification *“if supported by any evidence,”
since, in the absence of such evidence as indicated above, there
is an c¢’Tor of law, and the court, without disturbing the com-
mission’s abmlute preeminence in the realm of fact-finding,
can still reverse lev legal error.7

§ 80.11 Unreviewability for lack of finality

There is in compensation procedure, just as in any other
judicial proceduie, such a thing as a completely unreviewable

recurrence of a previous compensable injury. Oral testimony was admitted
for the purpose of impeaching the claimant’s credibility by questioning the
legitimacy of his original compensable injury. As the evidence was legally
irrelevant and would tend to lead the trier of fact, away from the central
issue, which was the existence of pain during the period between injuries,
its admission was reversible error. The court stressed that this evidence
focused directly on the claimant’s ability to prove the one factor that was
crucial to his case. Since Delaware requires that there be substantial compe-
tent evidence to support an affirmance, the court could not. affirm on this
state of the record.

Lewis v. City of Liberty, 600 S.W.2d 677 (Mo. App. 1930). The Missouri
standard of review requires that an award be supported by competent and
substantial evidence upon ihe whole record. The claimant’s medical evidence
in a back case failed to meet this standard.

See also flriffin v. Evans Electrical Construction Co., N. 2 supra this
subsection under Missouri.

6 Some special statutory provisions that, might seem to cut off review al-
together may on closer examination be found to be less absolute than they
appear. See, e.g., the provisions of finality of medical panel findings men-
tioned at § 80.12(h), N. 37, infra.

7 Craddock’s Case, 310 Mass. 116, 37 N.E.2d 508, 146 A.L.R. 116 (1941).

Wisconsin Labor Relations 13d. v. Fred Reaping Leather Co., 228 Wis.
473, 279 N.W. 673 (1938).
(Rcl.38-J/S3  rub.340)
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matter, as in the case of interlocutory decisions that are un-
reviewable for lack of finality,8 or incidental decisions that
(Text continued on page 15-426.328)

8Federal: United Fruit Company v. Director, Office of Workers’ Comp.
Programs, U. S. Dep’t. of Labor, 546 F.2d 1224 (5th Cir. 1977). An order
of the administrative law judge was reversed by the board and remanded to
the judge for a determination of the extent of the claimant's disability and
second injury fund liability. The employer attempted to appeal. The appeal
was dismissed for lack of finality, since the case had been remanded to the
administrative law judge.

See also Freeman v. Kohl & Vick Machine Works, Inc., 673 F.2d 196 (7th
Cir. 1982). An employee who had been injured while working in Georgia
sued the lllinois manufacturer of the machine he was operating at the time
of injury. The manufacturer impleaded the plaintiff’'s employer for indem-
nity and the employer moved for summary judgment, contending that the
action against it was barred by Georgia’s compensation law. The district
court judge denied the employer’s morion for summary judgment, holding
that lllinois law, which allows employer indemnity actions, applied. The em-
ployer appealed, contending that the denial of summary judgment was a
collateral order denying its vested right of immunity under the Georgia law.
The court dismissed the appeal, holding that, even if it were clear that
Georgia law applied, that, law did not grant employers immuniiy from suit
but only immunity from recovery against them; therefore, the denial of
summary judgment was a non-appealable interlocutory order.

Holmes & Harvcr, Inc. v. Christian, 1 Ben. Rev. Bd. Serv. 85 (1974). A
decision of an administrative law judge denying a motion by an employer
for summary judgment and remanding the case to the Deputy Commis-
sioner is not a decision appealable to the Benefits Review Board within the
meaning of the Longshoremen’s and Harbor Workers’ Compensation Act.
since denial of summary judgment further contemplates a trial of the dis-
puted facts.

Muldowncy v. Lavino Shipping Co.; Lind v. Independent Pier Co.; and
Parks v. Lavino Shipping Co., 1 Ben. Rev. Bd. Serv. 171 (1974). The deci-
sion of an administrative law judge which held that claims do come within
the provisions of the Longshoremen’s and Harbor Workers' Compensation
Act, but which did not decide the issue of liability, is not a matter appeala-
ble to the Benefits Review Board, since the Board entertains appeals only
from final, and not interlocutory, orders.

Ba/.e v. Visiting Nurses Ass’n, 1 Ben. Rev. Bd. Serv. 256 (1.974). A deci-
sion of an administrative law judge that claimant did not compromise her
claim against a third party so as to extinguish the emplover-carrior’s liabil-
ity is an interlocutory order that is not appealable pursuant to Section 21 of
the Longshoremen’s and Harbor Workers’ Compensation Act.
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n Eagle River woman Is determined to change
Alaska's health insurance law by making insur-
ance companies provide health coverage to
anyone who wants it. '

"IfYlaska can set up a risk pool for insurance for
drunk drivers, why can’t they have a risk plan for sick
people, too?” asked Nina Magnusson.

But insurance companies wam such a plan might
force cutbacks in benefits for all insurance customers.

Arecent state Department of Health and Social Ser-
vices study says that 10 percent jf all Alaskans, or
about 40,000 individuals, have no form of health insur-
ance.

Under Magnusson’s proposal, all health insurance
companies would be required to form a pool, issuing
medical insurance to all applicants.

A risk pool is a not-for-profit corporation that every
insurer doing health insurance business in the state
must participate in. For example, if Blue Cross or
United of Omaha wanted to continue to do business in
Alaska, it would have to do business in the high risk
pool. An individual applying for coverage would pur-
chase coverage through the pool only if that person
were uninsurable through an ordinary insurance policy.

Magnusson plans to start a petition drive to place the
issue on the ballot next fall. As her model she is using
new legislation that recently went into effect in the
state of Washington.

According to Joan Gaumer, vice president of gov-
ernmental relations of Blue Cross in Seattle, if the over-
all costs of providing care for a year exceed the total
premiums paid, losses accruing to the high risk pool
would be shared by the insurance companies on a pro
rata basis. If Blue Cross, for example, provided 20 per-
cent of the insurance, it would embrace 20 percent of
the losses.

Group coverage through employers would not be af-
fected by the passage of a risk pool bill, Gaumer said.

"Many people who are not employed who try to buy
insurance as an individual have health conditions that
make them uninsurable,” said Gaumer. “Those people
would go to the high risk pool with proof that they have
been turned down, and they would be eligible to pur-
chase through the pool,” said Gaumer.

Various versions of legislation would put a ceiling on
premiums between 150and 200 percent of the average.

Magnusson became interested in the subject of risk
pool insurance when her own medical insurance was
canceled. Magnusson, her husband and daughter had
health insurance under the small business benefit plan
of the Leland A. Wolf Company of California since 1983,
It was canceled after her insurance company cited
large claims from AIDS victims. "Because they got

really stung with AIDS, they canceled everyone's poli-
cies, Magnusson said.

Magnusson knows the problem of high medical costs
firsthand, having recently spent three days in a cor-
onary care unit. Her room cost $1,500a day. Physicians’
f?las()obests and other charges ran the total up to about

1

She no longer had insurance to cover the costs. Le-
land A. Wolf had advised her in March that her pre-
mium would double to $660 a month. In July, the pre-
mium was increased to $©0. In August, the family’s in-
surance was canceled.

That was before she was hospitalized. Now that she
has been diagnosed as having chronic obstructive pul-
monary disease and may need further surgery, her con-
dition is considered “a pre-existing condition” and its
costs will not be covered even if she finds another insur-
ance company willing to take her on as a client or ob-
tains coverage through her husband.

Magnusson’s proposal is not without controversy be-
cause it could affect all insurance customers.

"As the economy declines in Anchorage and the cost
of health insurance goes up,” Blue Cross' Gaumer said,
"there are more and more companies saying they are
going to cut back on benefits because we can’t afford
this. A risk pool law would cause more cutbacks be-
cause it does not apply to self-insured companies.”

65.5%

Along with Magnusson’s petition drive, the cam-
paign for risk pool Insurance has several other fronts.
Both Rep. Sam Cotton (D-Eagle River) and Rep. John
Fund (D-Ketchlkan) have sponsored risk pool leg-
islation.

Cotton’s bill, which hasn't yet been introduced to the
legislature, is fashioned after the insurance law in
Washington state, said Julie Krafft, Cotton’s assistant.
"Everyone in the state would be eligible to join,”
Krafft said. “It is an option for people who are uninsu-
rable because of pre-existing medical conditions or
can’t get (health) insurance any other way.”

Fund’s bill was introduced to the state'House of Re-
presentatives last year and is still in committee, said
Blue Cross’ Gaumer. Fund’s bill is similar to model leg-
islation drafted by the National Association of Insur-
ance Commissioners, said Gaumer.

Despite her health problems, Magnusson has spent
time in Olympia reviewing the Washington bill with of-
ficials there. She said that a lobbyist for the Washington
law, podiatrist Richard E. Harmon of Olympia, is will-
ing to come to Alaska to help the cause.

Local medical personnel have been less cooperative,
she said: "I have talked to a lot of doctors here, but |
have got a lot of flak. They think it’s a welfare pro-
gram. Butit’s not. People pay their own premiums.”

See Health, page B-10
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fin interim committee on
health care recently appointed
by Gov. Steve Cowper had its
first meeting in December and is
looking for ways to provide
health care .insurance not only
for the uninsurable but for others
looking for health care, said
Gaumer.

r There’s.one big issuing re-
Jmaining in Washington, and that
"is the issue of tax offset, said
Gaumer.
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Blank Insurance Company Policy No.
1 The Insured: — Individual — Partnership
Mailing address: — Corporation or.

Other workplaces not shown above:

2. The policy period is from. .to. .at the insured’s mailing address.

3. A Workers Compensation Insurance: Part One of the policy applies to the Workers Compensation Law of
the states listed here:

B. Employers Liability Insurance: Part Two ofthe policy applies to work in each state listed in item 3.A.

The limits of ourliability under PartTwo are: Bodily Injury by Accident $ each accident
Bodily Injury by Disease $ policy limit
Bodily Injury by Disease $ each employee

C. Other States Insurance: Part Three of the policy applies to the states, if any, listed here:

D. This policy includes these endorsements and schedules:

4. The premium for this policy will be determined by our Manuals of Rules, Classifications, Rates and Rating
Plans. All information required below is subject to verification and change by audit.

Classifications Code Premium Basis Rate Per Estimated Annual
No. Total Estimated $100 of Premium
Annual Remuneration Remuneration

Total Estimated Annual Premium $

Minimum Premium $ Expense Constant $

Countersigned by:

opyright 19*3 National Council on Companaatlon Insurance.



INFORMATION PAGE NOTES

1 The sequence of Items 1through 4 of the Information Page may not be changed except for Item 3.D. (See
Note 11) The format of each item may be rearranged and these suggested headings may be used: 1 In-
sured; 2. Policy Period; 3. Coverage; and 4. Premium.

2. The name of the insurer is to be shown prominently on the Information Page. Multi-company groups must,
in addition, make appropriate reference to the name or the 5digit NCCI carrier code of the member of the
group providing the insurance. The inclusion of the 5 digit NCCI carrier code on the Information Page is
desired in all independent bureau states.

The address and kind of insurer (stock, mutual, or other) are to be shown on the Information Page, the
policy, or a policy jacket.

3. The policy number must be shown on the Information Page. This number should be unique to the company
and remain constant during the policy period. It should be used on all endorsements issued after the policy

is issued.

If the policy number displayed on the Information Page contains a policy symbol consisting of alpha-
numeric digits that are not entered into the carrier’s internal statistical records as part.of the actual policy
number, it is advisable to separate and appropriately label both the? policy symbol and actual policy number.

4. Use appropriate text on the Bureau copy of a renewal policy Information Page to designate the prior policy
by number. New business may be designated "New.” At its option, the company may show this on the in-
sured's copy of the Information Page.

New Business must be designated "New" in California and New Jersey, and the policy number of a rewrit-
ten or replaced policy must also be on the Information Page in all of the independent bureau states.

5. On the Bureau copy of the Information Page, show the letters "AR" next to the title "Information Page" if
the insured is an assigned risk.

6. Reserve space in Item 1 of the Bureau copy to show, if required, the insured's identification number. The
company may also show this on the Information Page at its option. Commonly required numbers are listed

here;

Arkansas Workers Compensation File Number; Association File Number of Minnesota Assigned Risks;
Bureau File Number for Minnesota and Texas; Hawaii Unemployment Number; Illinois Assigned Risk
Unemployment Number, Interstate Identification Number, Intrastate ldentification Number; Oregon Con-

tract Number; and State Employer Number.

7. List in Item 1or by schedule all usual workplaces of the insured that are to be covered by the policy. Also in-
clude the respective federal employer’s identification number, appropriately labeled, for each entity
included on the policy.

8. The effective date and hour of the policy, and its expiration date and hour must be shown in ltem 2 The hour
may be included as part of the printed form at the company’s option.

9. List in Item 3.A. states where state workers compensation insurance is provided. If none is provided,
"none" or “not covered" may be shown. See, for example, the notes to the Federal Coal Mine Health and
Safety Act Coverage Endorsement.

10. Show limits of liability separately for bodily injury by accident and by disease in Item 3.B.

Copyright 1963,1984,1985 National Council on Compensation Insurance.



Information Page Notes— Continued

11. States may be shown in Item 3.C. by name or by designation, but do not name or designate a state listed in
Item 3.A., a monopolistic state fund state, or a state where the insurer will not provide this coverage.

The following entry may also be included: "All states except Nevada, North Dakota, Ohio, Washlngton
West Virginia, Wyoming, states designated in Item 3.A. of the Information Page and

If the company learns that the insured is conducting operations in a3.C. state, and if the company agrees to
continue coverage, the company should add that state to Item 3.A. and remove it from Item 3.C. Normal
company procedures apply when the state is added to Iltem 3.A.

12, Item 3.D. may be omitted so long as the list of the policy’s schedules and endorsements appears
somewhere on the Information Page. Endorsements for which the company has not filed specimen copies
with NCCI must be attached to the Information Page filed with NCCI, as provided in section 11.B.2. of the
Basic Manual for Worker.- Compensation and Employers Liability Insurance. Endorsements and schedules
applicable to Wisconsin operations must be attached to the Information Page filed with the Wisconsin
Bureau.

13. The content of Item 4 may be rearranged by the company. If the policy is issued for less than one year, the
company may state whether the premium information is shown for the policy period or for an annual period.

14. In Item 4, the development of estimated annual premium shall be displayed separately for each classifica-
tion by state. This same display of premium development must be shown on any classification schedules
attached to the policy. Total Estimated Standard Premium must be shown by state on the Information Page
or on a schedule attached to the policy.

Item 4 must include and identify all charges or credits affecting the final estimated annual premium for the
states of California, Delaware, New Jersey, New York and Pennsylvania. The final estimated annual
premium as presented to the insured must be shown. Where statistical codes apply to an item in Delaware
or Pennsylvania, the code should be entered in the classification field.

15. The experience rating modification factor shall be shown in Item 4 for risks subject to the experience rating
plan, unless this factor is not available when the policy is issued. The company then may make an ap-
propriate entry in Iltem 4 to show that the factor is not available. See the Experience Rating Modification
Factor Endorsement for more information.

In those states where a schedule rating plan has been filed and approved, report the schedule rating infor-
mation in Item 4, as required by the filed plan.

16. Premium discount may be shown in Item 4, the Premium Discount Endorsement, or both. Premium dis-
count does not apply in California.

17. Taxes, assessments, deposit premium, interim adjustments of premium, the rating plan, past experience,
cancelation of similar insurance, date and place of policy issuance, date and place of countersignature,
and other related information may be shown in Item 4. The deposit premium and the resultant premium ad-
justment periods must be shown in Item 4 in California, Delaware, New Jersey, New York and Pennsylvania.

The policy issuing office and the date of issue must be shown on the Information Page in the states of
California, Delaware, New Jersey, Pennsylvania and Wisconsin. The name of the agent or producer, if any,
must be shown on the Information Page in Delaware, New Jersey and Pennsylvania. This is optional in
California and New York.

Copyright 1983,1984,1985 National Council on Compensation insurance.



1st Reprint Issued January 21. 1985 Standard

Information Page Notes— Continued

18. Three Year Fixed Rate Policies must be so designated on the Information Page as required by Rule X of the
Basic Manual.

19. Other entries may be made on the Information Page as authorized by Notes to Standard Endorsements, in-
cluding: Anniversary Rating Date; Defense Base Act Coverage; Nonappropriated Fund Instrumentalities
Act Coverage; Partners, Officers and Others Exclusion; Pending Rate Change; Sole Proprietors, Partners,
Officers and Others Coverage; and Voluntary Compensation Maritime Coverage Endorsements.

20. The company may place the execution clause at the end of the Information Page, at the end of the standard
policy, or on a policy jacket.

Refer to the sample Information Page in the New Jersey section of the Basic Manual for Workers Compen-
sation and Employers Liability Insurance for a description of New Jersey requirements.

Copyright 1943,1944, 1945 National Council on Compensation Insurance.



WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY QUICK
REFERENCE

Original Printing Effective April 1, 1984 ADVISORY

WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY
QUICK REFERENCE
BEGINNING ON

Page
INFOrMALION PAQE v

GENETAL SECEION oo seesssssssssmsssssssssssssssssssssmssssssssssseesssssns

A The POlICY ..o,
B. WHCISINSUIEd......ovieieeieieeeee e

PARTONE-WORKERS COMPENSATION INSURANCE

HOW This INSUranCe APPIIES.....uu e e e
R AT 1| = U
A TAY S VI =Y =7 o o TR
WE WI Il AISO PAY ...
Ol INSUTAINCE....ceeei e e et e e e e e et e e e e e e eeaaa e e e eeeenens
Payments YOU MUSE MAKE........ oo et
Recovery FIOmM Others. . ... e e
] ez LW 10 Y d (0 )V £ (0] 0 T

IOMTmMmooOowp
NNNNRPE R R R

PART TWO-EMPLOYERS LIABILITY INSURANCE........coiciiiiiieeiee e

HOW This INSUIraNCE AP PIIES. . i e e e e eaans
WEB WIIE PAY ...ttt e e e e e e e e e e e
o 11153 T LR
RTAY VY 1| 3T =7 o o P
WE WIIL AISO PaY ..ouuniiiiii it e e e et e e e e e e e et e e e ean e e e enneeeees
1@ 1= g [ LT = g Vo =
I 0L 5o = W o 1 Y2
RECOVEIY FIOM OTNErS. . ... e e e e e s
ACHONS AQAINSE US .oeiiii e e e e e e e e e

— I OTMmMUOwP
A DN WWWWWWN N

S

PART THREE-OTHER STATES INSURANCE.........coiiiiecii e

A HOW ThIS INSUIrANCE AP PIIES. .. e e e e e e 4
= S N o ) o = PRSP 4

1of 2

Copyright 1983 National Council on Compensation Insurance.



ADVISORY Effective April 1, 1984 Original Printing

WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY
QUICK REFERENCE

BEGINNIN

Pag*
PART FOUR-YOUR DUTIES IF INJURY O CCURS woosssssssssssssssssssssssssssssssssssssssssssssion 4
PART FIVE—PREMIUM woooosrssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 4
N © 0T Y/ = T o 1= Y £ 4
B. G laSSITiCATIO N S it e bttt r e st be e reneas 4
(O (=T 0 10T = =1 1T o TR 5
D.  Premium PaymMeENtS. ... et e e e e e e e e e et e e eea e e e eaneaees 5
S = | 1T o 011 5
T = Yo o ] {0 £ 5
T N o ) PR 5
PART SIX-CONDITIONS et 5
N 1 1= 1= o3 [0 o 5
B.  LONG TEIM POLICY ..ottt 5
C. Transfer of Your Rights and DULIES............ooeiiiiiiiiiin e e ee e e e e e 6
I = g o= = {0 ) o 6
E  S0le REPIrESENTALIVE. ......cci et e e e e e e 6

IMPORTANT: This Quick Reference is N0t part of the Workers Compensation and Employers Liability Policy
and does N0t provide coverage. Refer to the Workers Compensation and Employers Liability
Poiicy itself for actual contractual provisions.

AD THE WORKERS COMPENSATION AND EMPLOYERS LIABILITY POLICY

—m

2 of 2

Copyright 1983 National Council on Compensation Insurance



Original Printing

Effective April 1.1984

WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY

Standard

WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY

In return for the payment of the premium and subject to all terms of this policy, we agree with you as follows.

GENERAL SECTION

A The Policy

This policy includes at its effective date the
Information Page and all endorsements and
schedules listed there. It is a contract of in-
surance between you (the employer named in
item 1of the Information Page) and us (the in-
surer named on the Information Page). The
only agreements relating to this insurance are
stated in this policy. The terms of this policy
may not be changed or waived except by en-
dorsement issued by us to be part of this

policy.

Who Is Insured

You are insured if you are an employer named
in item 1 of the Information Page. If that
employer is a partnership, and if you are one of
its partners, you are insured, but only in your
capacity as an employer of the partnership's
employees.

C. Workers Compensation Law

Workers Compensation Law means the
workers or workmen's compensation law and
occupational disease law of each state or ter-
ritory named in item 3.A. of the Information
Page. It includes any amendments to that law
which are in effect during the policy period. It
does not include the provisions of any law that
provide nonoccupational disability benefits.

State

State means any state of the United States of
America, and the District of Columbia.

Locations

This policy covers all of your workplaces listed
in items 1 or 4 of the Information Page; and it
covers all other workplaces in item 3 A states
unless you have other insurance or are self-
insured for such workplaces.

PART ONE -WORKERS COMPENSATION INSURANCE

A How This Insurance Applies

This workers compensation insurance applies
to bodily injury by accident or bodily injury by
disease. Bodily injury includes resulting
death.

1 Boadily injury by accident must occur during
the policy period.

2 Bodily injury by disease must be caused or
aggravated by the conditions of your
employment. The employee’s last day of
last exposure to the conditions causing or
aggravating such bodily injury by disease
must occur during the policy period.

We Will Pay

We will pay promptly when due the benefits re-
quired of you by the workers compensation
law.

We Will Defend

We have the right and duty to defend at our ex-
pense any claim, proceeding or suit against
you for benefits payable by this insurance. We

Copyright 1983 National Council on Compensation Insurance.
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have the right to investigate and settle these
claims, proceedings or suits.

We have no duty to defend aclaim, proceeding
or suit that is not covered by this insurance.

. We Will Also Pay

We will also pay these costs, in addition to
other amounts payable under this insurance,
as part of any claim, proceeding or suit we de-
fend:

1 reasonable expenses incurred at our re-
quest, but not loss of earnings;

2 premiums for bonds to release attachments
and for appeal bonds in bond amounts up to
the amount payable under this insurance:

3. litigation costs taxed against you;

4. interest on ajudgment as required by law
until we offer the amount due under this in-
surance; and

5 expenses we incur.



Standard

E Other Insurance

We will not pay more than our share of benefits
and costs covered by this insurance and other
insurance or self-insurance. Subject to any
limits of liability that may apply, all shares will
be equal until the loss is paid. If any insurance
or self-insurance is exhausted, the shares of
all remaining insurance will be equal until the
loss is paid.

Payments You Must Make

You are responsible for any payments in ex-
cess of the benefits regularly provided by the
workers compensation law including those re-
quired because:

1 of your serious and willful misconduct:

2. you knowingly employ an employee in viola-
tion of law;

3. you fail to comply with a health or safety law
or regulation; or

4. you discharge, coerce or otherwise
discriminate against any employee in viola-
tion of the workers compensation law.

If we make any payments in excess of the
benefits regularly provided by the workers
compensation law on your behalf, you will
reimburse us promptly.

Recovery From Others

We have your rights, and the rights of per-
sons entitled to the benefits of this in-
surance, to recover our payments from
anyone liable for the injury. You will do
everything necessary to protect those rights
for us and to help us enforce them.

PART TWO - EMPLO

A How This Insurance Applies

This employers liability insurance applies to
bodily injury by accident or bodily injury by
disease. Bodily injury includes resulting
death.

1 The bodily injury must arise out of and in
the course of the injured employee's
employment by you.

2. The employment must be necessary or in-
cidental to your work in a state or territory
listed in item 3.A of the Information Page.

Copyright 1983 National Council on Compensation Insurance.
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Original Printing

H . Statutory Provisions

These statements apply where they are re-
quired by law.

1 As between an injured worker and us. we
have notice of the injury when you have
notice.

2. Your default or the bankruptcy or insolven-
cy of you or your estate will not relieve us
of our duties under this insurance after an
injury occurs.

3. We are directly and primarily liable to any
person entitled to the benefits payable by
this insurance. Those persons may en-
force our duties; so may an agency
authorized by law. Enforcement may be
against us or against you and us.

4. Jurisdiction over you is jurisdiction over
us for purposes of the workers compensa-
tion law. We are bound by decisions
against you under that law, subject to the
provisions of this policy that are not in
conflict with that law.

5 This insurance conforms to the parts of
the workers compensation law that apply
to:

a. benefits payable by this insurance:

b. special taxes, payments into security
or other special funds, and assessments
payable by us under that law.

6. Terms of this insurance that conflict with
the workers compensation law are chang-
ed by this statement to conform to that
law.

Nothing in these paragraphs relieves you of
your duties under this policy.

LIABILITY INSURANCE

20f6

3. Bodily injury by accident must occur dur-
ing the policy period.

4. Bodily injury by disease must be caused or

aggravated by the conditions of your
employment. The employee’s last day of

last exposure to the conditions causing or
aggravating such bodily injury by disease
must occur during the policy period.

5 If you are sued, the original suit and any
related legal actions fordamages for bodily
injury by accident or by disease must be
brought in the United States of America, its
territories or possessions, or Canada.



Original Printing

B We Will Pay

We will pay all sums you legally must pay as
damages because of bodily injury to your
employees, provided the bodily injury is
covered by this Employers Liability Insurance.

The damages we will pay, where recovery is
permitted by law, include damages:

1 for which you are liable to a third party by
reason of a claim or suit against you by that
third party to recover the damages claimed
against such third party as aresult of injury
to your employee:

2 for care and loss of services; and

3. for consequential bodily injury to a spouse,
child, parent, brother or sister of the injured
employee;

provided that these damages are the direct
consequence of bodily injury that arises out of
and in the course of the injured employee’s
employment by you; and

4. because of bodily injury to your employee
that arises out of and in the course of
employment, claimed against you in a
capacity other than as employer.

Exclusions
This insurance does not cover:

1 liability assumed under a contract. This ex-
clusion does not apply to a warranty that
your work will be done in a workmanlike
manner;

2. punitive or exemplary carnages because of
bodily injury to an employee employed in
violation of law;

3. bodily injury to an employee while
employed in violation of law with your ac-
tual knowledge or the actual knowledge of
any of your executive officers;

4. any obligation imposed by a workers com-
pensation, occupational disease,
unemployment compensation, or disability
benefits law, or any similar law;

5. bodily injury intentionally caused or ag-
gravated by you;

6. bodily injury occurring outside the United
States of America, its territories or posses-
sions, and Canada. This exclusion does not
apply to bodily injury to a citizen or resident
of the United States of America or Canada
who is temporarily outside these countries;

Copyright 19B3 National Council on Compensation Insurance.
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7. damages arising out of the discharge of.
coercion of, or discrimination against any
employee in violation of law.

D. We Will Defend

We have the right and duty to defend, at our ex-
pense, any claim, proceeding or suit against
you for damages payable by this insurance.
We have the right to investigate and settle
these claims, proceedings and suits.

We have no duty todefend aclaim, proceeding
or suit that is not covered by this insurance.
We have no duty to defend or continue defen-
ding after we have paid our applicable limit of
liability under this insurance.

We Will Also Pay

We will also pay these costs, in addition to
other amounts payable under this insurance,
as part of any claim, proceeding, or suit we
defend:

1 reasonable expenses incurred at our re-
quest; but not loss of earnings;

2. premiums for bonds to release attachments
and for appeal bonds in bond amounts upto
the limit of our liability underthis insurance;

3. litigation costs taxed against you;

4. interest on a judgment as required by law
until we offer the amount due under this in-
surance; and

5. expenses we incur.

Other Insurance

We will not pay more than our share of
damages and costs covered by this insurance
and other insurance or self-insurance. Subject
to any limits of liability that apply, all shares
will be equal until the loss is paid. If any in-
surance or self-insurance is exhausted, the
shares of all remaining insurance and self-
insurance will be equal until the loss is paid.

Limits of Liability

Qur liability to pay for damages is limited. Our

limits of liability are shown in item 3.B. of the

Lr:eflormation Page. They apply as explained
Oow.

1 Bodily Injury by Accident. The limit sho

for “bodily injury by accident-each acci-
dent" is the most we will pay for all
damages covered by this insurance
because of bodily injury to one or more
employees in any one accident.
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A disease is not bodily injury by accident
unless it results directly from bodily injury
by accident.

2 Bodily Injury by Disease. The limit shown
for “bodily injury by disease-policy limit" is
the most we will pay for all damages
covered by this insurance and arising out of
bodily injury by disease, regardless of the
number of employees who sustain bodily in-

. jury by disease. The limit shown for * bodily
injury by disease-each employee" is the
most we will pay forall damages because of
bodily injury by disease to any one
employee.

Bodily injury by disease does not include
disease that results directly from a bodily
injury by accident.

3. We will not pay any claims for damages
after we have paid the applicable limit of our
liability under this insurance.

WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE POLICY

Original Printing

H. Recovery From Others

We have your rights to recover our payment
from anyone liable for an injury covered by this
insurance. You will do everything necessary to
protect those rights for us and to help us en-
force them.

Actions Against Us

There will be no right of action against us
under this insurance unless:

1 You have complied with all the terms of this
policy: and

2. The amount you owe has been determined
with our consent or by actual trial and final
judgment.

This insurance does not give anyone the right
to add us as a defendant in an action against
you to determine your liability.

PART THREE-OTHER STATES INSURANCE

How This Insurance Applies

1 This other states insurance applies only if
one or more states are shown in item 3.C. of
the Information Page.

2 If you begin work in any one of those states
and are not insured or are not self-insured
for such work, the policy will apply as
though that state were listed in item 3.A. of
the Information Page.

3. We will reimburse you for the benefits re-
quired by the workers compensation law of
that state if we are not permitted to pay the
benefits directly to persons entitled to
them.

B. Notice

Tell us at once if you begin work in any state
listed in item 3.C. of the Information Page.

PART FOUR-YOUR DU" IES IF INJURY OCCURS

Tell us at once if injury occurs that may be
covered by this policy. Your other duties are
listed here.

1 Provide for immediate medical and other
sen/ices required by the workers compen-
sation law.

2 Give us or our agent the names and ad-
dresses of the injured persons and of
witnesses, and other information we may
need.

3. Promptly give us all notices, demands and
legal papers related to the injury, claim, pro-
ceeding or suit.

4. Cooperate with us and assist us, as we may
request, in the investigation, settlement or
defense of any claim, proceeding or suit.

5. Do nothing after an injury occurs that would
interfere with our right to recover from
others.

6. Do not voluntarily make payments, assume
obligations or incur expenses, except at
your own cost.

PART FIVE PREMIUM

Our Manuals

All premium for this policy will be determined
byourmanualsof rules, rates, rating plans and
classifications. We may change our manuals
and apply the changes to this policy if

Copyright 1983 National Council on Compensation Insurance.
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authorized by law or a governmental agency
regulating this insurance.

Classifications

Item 4 of the Information Page shows the rate
and premium basis for certain business or
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work classifications. These classifications
were assigned based on an estimate of the ex-
posures you would have during the policy
period. If your actual exposures are not proper-
ly described by those classifications, we will
assign proper classifications, rates and
premium basis by endorsement to this policy.

Remuneration

Premium for each work classification is deter-
mined by multiplying a rate times a premium
basis. Remuneration is the most common
premium basis. This premium basis includes
payroll and all other remuneration paid or
payable during the policy period for the serv-
ices of:

1 all your officers and employees engaged in
work covered by this policy; and

2 all other persons engaged in work that
could make us liable under Part One
(Workers Compensation Insurance) of this
policy. If you do not have payroll records for
these persons, the contract price for their
services and materials may be used as the
premium basis. This paragraph 2will not ap-
ply if you give us proof that the employers of
these persons lawfully secured their
workers compensation obligations.

Premium Payments

You will pay all premium when due. You V. ill
pay the premium even if part or all of aworkers
compensation law is not valid.

Final Premium

The premium shown on the Information Page,
schedules, and endorsements is an estimate.
The final premium will be determined after this
policy ends by using the actual, not the
estimated, premium basis and the proper
classifications and rates that lawfully apply lo

Effective April 1.1984
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the business and work covered by this policy, if
the final premium is more than the premium
you paid to us, you must pay us the balance. If
itis less, we will refund the balance to you. The
final premium will not be less than the highest
minimum premium for the classifications
covered by this policy.

If this policy is canceled, final premium will be
determined in the following way unless our
manuals provide otherwise.

1 If we cancel, final premium will be
calculated pro rata based on the time this
policy was in force. Final premium will not
be less than the pro rata share of the
minimum premium.

2 If you cancel, final premium will be more
than pro rata; it will be based on the time
this policy was in force, and increased by
our short rate cancelation table and pro-
cedure. Final premium will not be less than
the minimum premium.

Records

You will keep recordsof information needed to
compute premium. You will provide us with
copies of those records when we ask for them.

Audit

You will let us examine and audit all your
records that relate to this policy. These records
include ledgers, journals, registers, vouchers,
contracts, tax reports, payroll and disburse-
ment records, and programs for storing and
retrieving data. We may conduct the audits
during regular business hours during the
policy period and within three years after the
policy period ends. Information developed by
audit will be used to determine final premium.
Insurance rate service organizations have the
same rights we have under this provision.

PART SIX-CONDITIONS

A Inspection

We have the right, but are not obliged to in-
spect your workplaces at any time. Our inspec-
tions are not safety inspections. They relate
only to th'e insurability of the workplaces and
the premiums to be charged. We may give you
reports on the conditions we find. We may also
recommend changes. While they may help
reduce losses, we do not undertake to perform
the duty of any person to provide for the health
or safety of your employees or the public. We

Copyright 1983 National Council on Compensation Insurance.
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do not warrant that your workplaces are safe or
healthful or that they comply with laws, regula-
tions, codes or standards. Insurance rate ser-
vice organizations have the same rights we
have under this provision.

Long Term Policy

If the policy period is longer than one year and
sixteen days, all provisions of this policy will
apply as though a new policy were issued on
each annual anniversary that this policy is in
force.
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C. Transfer of Your Rights and Duties

Your rights or duties under this policy may not
be transferred without our written consent.

If you die and we receive notice within thirty
days after your death, we will cover your legal
representative as insured.

Cancelation

1 You may cancel this policy. You must mail
or deliver advance written notice to us
stating when the cancelation is to take ef-
fect.

2. We may cancel this policy. We must mail or
deliver to you not less than ten days ad-
vance written notice stating when the
cancelation is to take effect. Mailing that

Copyright 1983 National Council on Compensation Insurance
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notice to you at your mailing address shown
in item 1of the Information Page will be suf-
ficient to prove notice.

3. The policy period will end on the day and
hour stated in the cancelation notice.

4. Any of these provisions that conflicts with a
law that controls the cancelation of the in-
surance in this policy is changed by this
statement to comply with that law.

Sole Representative

The insured first named in item 1 of the Infor-
mation Page will act on behalf of all insureds
to change this policy, receive return premium,
and give or receive notice of cancelation.



GOVERNOR®"S OVERSIGHT GROUP REPORT ON SB 322/HB 352
Workers®™ Compensation Act - AS 23.30

The Oversight Group consists of the following persons:

Darlene Norris, Chairperson. Ms. Norris i1s a paralegal working for
the firm of Pletcher and Slaybaugh, and devotes her time almost
exclusively to the handling of workers®™ compensation claims,
principally on behalf of employers.

Richard Block. Mr. Block is currently a financial, 1iInsurance and
risk management consultant, and is former Director of the State of
Alaska®s Division of Insurance, former Chief Executive for a
property and casualty insurer 1In Alaska, which 1Is a predominant
market for workers® compensation insurance, and an attorney.

Chancy Croft. Mr. Croft iIs an attorney iIn Anchorage, specializing
in the handling of workers® compensation cases on behalf of injured
workers, and is a former state legislator.

Gordon DePue. Mr. DePue 1is a Failrbanks insurance agent with the
firm of Alaska 100, 1Inc., ant past president of the Independent
Agent"s and Broker®s of Alaska.

Michael James, M.D. Dr. James 1i1s an Anchorage physician,
specializing in rehabilitative medicine, and operates a
rehabilitation and pain clinic catering especially to injured
workers.

J. Anthony Smith. Mr. Smith 1is an Anchorage attorney and is

currently serving as Commissioner of the Department of Commerce and
Economic Development.

James Sampson. Mr. Sampson is a former labor union representative
and is currently serving as Commissioner of the Department of
Labor.

The Oversight Group has been served by several advisors and staff.

Paul Roller. Mr. Roller is an attorney and is currently serving as
Deputy Director for the Division of Insurance.

Jackie McClintock. Ms. McClintock i1s currently serving as Director
of the Division of Workers® Compensation.

Jan Hansen. Ms. Hansen 1is currently serving as Chief of the
Administrative Hearing Section of the Division of Workers®
Compensation.

Jon Deisher. Mr. Deisher 1is currently a private consultant 1in

rehabilitation and is the former Rehabilitation Administrator in
the Division of Workers®™ Compensation.

Spencer Bolesta. Mr. Bolesta 1is currently an employee with the
Division of Insurance and was 1instrumental iIn the preparation of
this report.



The Oversight Group met for close to 60 hours on these days

January 6, 1988 (ALl Day)
January 12, 1988 (5 Hours)
January 13, 1988 (Subcommittee - 1 Hour)
January 19, 1988 (5 Hours)
January 26, 1988 (5 Hours)
February 6, 1988 (All Day)
February 11, 1938 (5 Hours)
February 13, 1988 (All Day)
February 19, 1988 (A1l Day)
February 20, 1988 (5 Hours)

The Oversight Group was chaired by Darlene Norris, and consisted of
Richard Block, Gordon DeFue, Michael James, M.D., Chancy Croft,
J. Anthony Smith, James Sampson.

The meetings were open to the public, and iIn fact, representatives of
labor, employers, health care providers, lawyers, rehabilitation
specialists, injured workers and the insurance industry were present at
nearly all of the meetings.

The Oversight Group took written and oral testimony from numerous
contributors and witnesses. Where pertinent to the findings, they will
be specifically identified further in this report.

The Problem

Average workers®™ compensation premium costs have increased as reflected
by increased rate fTilings of 14%, effective in 1987, and 25%, effective
in 1988. The number of workers®™ compensation injuries decreased from
30,000 in 1985 to 25,000 in 1987. The frequency of injuries reached a
10 year high in 1985. No figures for frequency are available yet for
subsequent years.

According to the National Council of Compensation Insurers (NCCI), the

majority of the 1increased costs were due to loss development. The
largest factor was iIncreased indemnity costs. Another portion was due
to increased medical/rehabilitation costs. There are no statistics

available from either the Department of Commerce and Economic
Development or the Department of Labor to verify or substantiate these
figures iIn their entirety.

The major increases are iIn employment areas such as oil and gas, and
construction, which historically have had high frequency and severity of
injury rates. Not all employers are equally effected. Some employers
actually have a rate decrease this year.

The purpose of workers®™ compensation, Is to ensure that the cost of
injury to workers their wage loss, treatment and rehabilitation - 1is
reflected iIn the cost to the product sold by the employer. To the
extent that increased 1injuries are causing IiIncreased premiums, the
solution i1s not to reduce benefits, but to reduce iInjuries.



It became clear at the outset that to do a proper job of analyzing the
legislation from a cost standpoint, we needed data that had not been
gathered, correlated, or studied by anyone up to the time of the first
meeting. It was requested that an actuarial firm be hired to provide
the Oversight Group with iInformation on the costs incurred or saved by
the proposed legislation, and to review the work of the iInsurance rating
organization, which had done some costing for the insurance carriers.

We are most grateful to the Governor®s Office, the offices of J. Anthony
Smith, Commissioner of Commerce and Economic Development, and the
Division of Insurance for responding quickly i1n providing the funding
for the actuarial study.

The firm of Milliman & Robertson, consulting actuaries 1In Pasadena,
California, did a thorough job in a very short period of time. Much of
our conclusions on cost Impact are based on their report to us.

Purpose
The Oversight Group took as its purpose the following charge:

To review the subject legislation and report to the Governor on its
merit in light of the following criteria:

The Act should result in a meaningful and Immediate reduction
of costs, either as self-insured costs or workers*
compensation premiums, to Alaska"s employers.

The Act should result iIn making a benefit delivery system,
including the resolution of differences between the 1iInjured
worker and the employer, as efficient and cost effective as
possible.

The Oversight Group was not given a specific cost reduction target,
so i1t has adopted the following:

Costs should be reduced- such that there will be an iImmediate
and measurable savings of 10% from the Ilevels ultimately
determined for the system as it currently exists.

The Oversight Group determined that there should be an additional
measure based on the merit of the legislative proposals as follows:

The Act should accomplish the other objectives without
sacrificing fundamental fTairness to either the injured worker
or the employer, nor jeopardize the legitimate entitlements of
the truly iInjured worker.



Findings

The proposed legislation is long and complex. It makes many changes to
the existing statutes - some technical, some fundamental, and some with
sweeping economic iImpacts on various classes and subclasses of persons.

It has not been theeffort of the Oversight Group to addrers every
change as if we were engaged as commentators to the legislative body.
Rather, we focused on the fundamental concepts 1i1nvolved iIn the
legislation. There are only two areas where the Oversight Group has
taken the liberty of offering specific language as an alternative to the
language of the legislation.

Intent

The legislation contains a comprehensive declaration of. intent. The
purpose is to limit the degree to which the Supreme Court or the
inferior courts modify the understood intent of the Ilegislature and
change the benefit structure through judicial iInterpretation causing
unpredictability iIn the costs.

The courts have traditionally construed workers®™ compensation statutes
in the same way that all other changes in the common law have been
construed - that 1is, to reflect their remedial purpose. In addition,
the Supreme Court has clearly said that the statute must be iInterpreted
so as to be fair to both employees and employers; State vs. Gronroos,
697 P.2d 1047 (Alaska, 1985). The bill"s intent is also contrary to the
legislative intent regarding iInsurance premium rating:

"This chapter shall be [liberally interpreted to carry into
effect the intent of this section.” (AS 21.39.101)

The i1ntent language also attempts to eliminate civil [litigation by
affording a high degree of finality to the opinions of the
administrative hearing process.

Finally, the intent language attempts to justify the inclusion iIn the
legislation of the adjustment of benefits to iInjured workers who leave
the state.

It 1s our belief that the intent language i1s drafted In such a way as to
not fully accomplish the desired objectives, although we believe it 1is
appropriate that iIntent Blanguage be included which would do what we
believe the drafters hoped to accomplish. It Is our opinion that the
Yany evidence™ language in the intent wording will create an opportunity
for perpetuating unfairnesses in Board rulings and the price iIn fairness
is not worth the dollar savings, which we regard as minimal.



h the desired

ecuives more specintailiy. xue elw eviueuue concept should be

replaced by an approach that regards 'substantial evidence”. We
offer a draft of a proposed alternative. See Exhibit "A".

Second Injury Fund

The legislation includes substantial revisions iIn the way the assessment
iIs collected from insurers to fund the Second Injury Fund.

It 1s the consensus of the Oversight Group that the Second Injury Fund
has outlived i1ts usefulness and should be eliminated. We see potential
savings to the system as well as to the State as an unnecessary function
of State government may be eliminated by termination of the fund.

There will have to be an orderly means provided for running off
existing claims i1n the Second Injury Fund.

Recommendation

The Second Injury Fund be terminated and an orderly means
established for liquidating existing claims iIn the fund.

Medical Management

The legislation contains several proposals for containing the cost and
utilization of medical care. Among the proposal are the following:

Giving the Board more oversight and control of medical utilization
and service fTees by establishing a standard of ‘'usual and
customary”™ for fees, and providing that the Board can employ peer
review organizations to review medical provider services.

Creating limits on repetitive treatments without prior notice to
employers.

Limiting the ability of 1iInjured workers to 'doctor shop™ by
limiting the number of times he or she may change physicians.

Establishing a more expeditious system for obtaining iIndependent
medical examinations, giving presumptive weight for their findings,
and providing independent medical examiners with immunity from
civil suit.

Changing the role of the physician iIn making findings pertinent to
the benefit delivery system, e.g., instead of the physician being
asked to determine if the employee can perform at a certain job, he
or she need only find medically determinable factors, such as
medical stability and physical capacities.



Immediate Payment of Claires

The legislation addresses a technical problem among employers or
insurers that has resulted i1n a fundamental unfairness for iInjured
workers. When a claim is brought against several employers because it
is uncertain which of the employers 1is responsible, or against one
employer for injuries that may have occurred in several different time
periods covered by different iInsurers, no payments are made by anyone
until the dispute among employers and insurers has been resolved. This
bill requires the last insurer or employer to pay and administer the
claim and then resolve the dispute with the other employers or iInsurers
afterwards.

We believe this to be a useful addition to the Act.

Calculation of Compensation Rate

Provides for the maximum of $700 a week compensation benefits. This
provision seems arbitrary and results 1In no significant cost savings.
It provides a mechanism by which the minimum compensation can be raised

from $110 to $154 a week. Some people have said this provision is an
automatic raise but it in fact i1s not. It will require documentation of
earning capacity. It is the feeling of the Oversight Task Force that

the possibility of raising compensation from $110 up to approximately
$190 per week 1is not worth the removal of the Board®"s discretion to
determine wage earning capacity 1In other cases where people have a
different - either higher or lower - earning capacity. The present
Statute 1i1s a better method of insuring fairness, which is one of the
goals of workers®™ compensation.

The compensation rate will be calculated by dividing the last two
calendar year earnings by 100, which is current law, but with far fewer
exceptions than i1s currently allowed by judicial iInterpretation.

Wages will include that portion of pension and profit sharing
contributions made by the employer during the preceding two calendar
years equal to the percentage the worker has vested at the time of
injury. This portion ofthe compensation rate would be offset by
pension or profit sharing benefits received because of the iInjury.

We make no recommendation since these provisions are simply the result
of negotiations of labor and employer representatives. However, it Iis
our finding that all the provisions taken together probably offer little
or no aggregate savings and may potentially have a slight tendency to
iInC \se costs.

Out of State Benefits

In 1976 a law was passed to reduce the benefits paid to iInjured workers
who fleft the State. That law was found unconstitutional by the Alaska
Supreme Court. There are provisions in this legislation that attempt to
restore the provisions for reducing benefits to out of state claimants,
but with Blanguage which the drafters believe solve the concerns the
Supreme Court said made the earlier provision unconstitutional.
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stand up to fur 0_,, — —
provisions are appropriate from the standpoint of system fairness. The
actuarial Tirms who testified before us and who thoroughly reviewed this
bill, concluded there would be a UP to ~.2Z 1f. the
legislation passed the test of const

Approximately 30Z of claimants live out of state. Milliman & Rabertson
estimate this section would result In a premium reduction of 2.2L

Mental Stress

By judicial 1interpretation, a newly emerging class of claims threatens
to materially increase the cost of the system, the claim for mental
stress without physical trauma. Although there 1is little experience iIn
Alaska with this phenomena, we recognize the concern of employers that
)this class of claim may become very expensive. This legislation
precludes mental stress claims except in very limited cases.

The proposed language should be modified to read as follows:

The work stress was the predominant cause of the mental
injury; the amount of work stress shall be measured by actual
events rather than misperceptions by the employee; a mental
injury Is not considered to arise out of and iIn the course of
employment i1f it results from a disciplinary action, work
evaluation, job transfer, layoff, demotion, termination or
similar action, taken in good faith by the employer.

Temporary Benefits

One of the most significant changes 1iIn the law proposed by this
legislation is the limit on temporary benefits to two years. Studies
done i1n other states suggest that the average healing period 1is about
six months and that extended healing periods can last up to eighteen
months. Since 1982, the adoption in Alaska of a comprehensive
rehabilitation benefit scheme, a significant number of temporary benefit
claims have lasted longer than two years.

Information received by the Oversight Group seems to suggest there is a
correlation between the availability of extended temporary benefits and
the availability of rehabilitation benefits that has contributed to the
over-utilization of rehabilitation and the extension of the Temporary
Total Disability (TTD) and the Temporary Partial Disability (TPD) .

A limit of two years on TID will not work an unfairness for injured
workers iIn the vast majority of cases and will have both an indirect
favorable 1i1mpact on costs by reducing the 1incentive to utilize the
rehabilitation benefit and have a direct savings on time loss payments
which the actuarial firms suggest will result in an overall savings of
about 3Z.

N There was not unanimous agreement on this issue. See page 10 infra.



The Oversight Group believes that a definite mechanism must be i1ncluded
to provide temporary Dbenefits beyond two years for the truly
catastrophically injured worker and 2 of the 4 voting members believe
temporary total should be paid during the entire rehabilitation process,
the 7 year limit not withstanding.

REHABILITATION

Rehabilitation has probably been the focus of more attention during the
debate on workers®™ compensation reform than any other single aspect of
the bill. We believe the reason is that much of the dramatic iIncrease
in cost 1iIn the system occurred after the adoption of the present
rehabilitation benefit scheme i1n 1982. It 1s perceived, by those active
in the system, as the area of greatest subjectivity, and thus, potential
abuse, and where there appears to be the most waste of benefit and
ancillary dollars.

We did not regard it as our charge to devise a new system of delivering
rehabilitation benefits, only to review the proposed system to see iIf it
meets the Governor®"s criteria.

A\ It 1s our finding that the current system requires modification. It is

)our TfTurther finding that many elements in the proposal will make the
system more effective and somewhat more efficient, and to capture the
efficiencies 1i1ntended by the proponents, there must be changes i1n the
language of the proposal.

Recommendation

The rehabilitation provisions be amended. We offer a proposed
amendment attached to this report.

Assisted by John Deisher, the Oversight Group spent one full meeting
redrafting the legislation with regard to vocational rehabilitation.

The Oversight Group in fact, has drafted a specific section and It 1is
attached as Exhibit "B".

A good rehabilitation system should contain these elements:
1. Services should start early;

2. The iInjured worker should be able to get out If
rehabilitation is not desired or needed;

3. The cooperation of all the parties is obtained;
4. Determinations should be madequickly;
5. The goals are reasonable; and

6. The benefits are reasonable.



The basic approach of our proposed statute iIs to provide a system 1in
which the initial determination as to whether or not vocational
rehabilitation 1is necessary or desirable can be made quickly and
inexpensively. The system that is created is optional with regard to
the delivery of services. It sets goals for rehabilitation and provides
a means to deliver those services promptly and iIn order of preference
for return to work. Regardless of what happens with the rest of the
proposed legislation, we believe the rehabilitation section will improve
rehabilitation services to injured workers and should help reduce costs.

But any Statute 1i1s only going to be effective 1f 1t is 1i1mplemented
properly. Even this proposed Statute will require the adoption of
regulations, and adoption of this Statute will still leave the existing
Statute in need of regulatio®™ " since there will be almost six years of
injuries which will be involved with the existing Statute rather than
the new legislation. In other words, the success of any such
legislation will depend upon regulations being promulgated with all
deliberate speed.

In addition, we want to emphasize that any system of vocational
rehabilitation is only going to be successful if services are initiated
promptly in the event an employee has an Impairment preventing return to
customary or suitable employment, and disputes can be resolved iIn an
expeditious and non-adversarial manner. Delays iIn the delivery of
workersr compensation benefits hurts everyone throughout the system but
they are particularly devastating when rehabilitation is involved.

We reviewed the results of the Menninger Study of the Alaska Vocational
Rehabilitation System. We are concerned that the Menninger conclusions
are based on i1nformation supplied byonly three rehab Tfirms. While
these are competent Tfirms, we are concerned the number of Ffirms
responding might be too small to provide absolutely reliable
inforpation. With that said, however, we note the Menninger Study found
a 6070 return to work rate in the existing vocationalrehabilitation
system. The major cause of concern with the existing system 1is the
delay by the defendants of over oneyear iIn iInstituting vocational
rehabilitation services. We believe 1t services are iInstituted more
quickly by the defendants, the cast of rehabilitation would be lessened
and the success would be increased.

Permanent Partial Benefits

Currently, the current law provides benefits based essentially on wage
loss, for certain kinds of 1injury and on degree of disability, a
combination of wage loss and impairment, for other classes of iInjury.

N0) This area is perceived to be the single most significant area of abuse
and increasing cost. The bill attempts to remedy some of the abuses 1in
two ways.

First, it requires that unscheduled 1i1njuries be evaluated by an
objective schedule eliminating both the wage loss concept and the
tendency to rely on subjective complaint in the evaluation.



Second, the bill reorders the distribution of the benefit to essentially
eliminate any permanent partial benefit for slight iInjuries, reduce the
benefit for modest 1iInjuries and substantially increase the benefit for
the severely permanently injured worker.

A majority of the Oversight Group finds that i1t was the intent of the
drafters to have the reordering of the benefit result in a cost neutral
impact on the system. We ¥find, however, that the scheme which has been
devised results iIn a substantial increase iIn cost of this benefit with
an overall cost iIncrease ranging from 1.8Z - 3.5%.

It is our further finding that If there is to be a significant reduction
in benefits paid to injured workers that the area most appropriate for
that reduction i1s In the area of permanent partial benefits.

We also believe that the scheme proposed in the bill works a fundamental
unfairness 1iIn several ways because of the 1inequities inherent 1iIn the
conversion table included in the bill used to adjust the benefits.

We have asked the actuarial firm to recommend a system for modifying the
conversion schedule to eliminate some of the 1nequity 1In the
distribution and to result in an overall cost savings.

Recommendation:

The conversion table iIn the permanent partial benefit section be
modified to preserve the iIntent of moving the benefit to the more
severely injured but with a more modest iImpact on the moderately
injured, to smooth out the iIncremental 1increases and to result in
an overall rate savings of 6%. The recommendation of the actuarial
firm is included. See Exhibit "C".

CLavtM

A minority of the Oversight Group disagrees. This section injects a new

concept in determining compensation Tfor permanent partial disability.

Historically most compensation has been based on 1loss of earning

capacity. This section bases 11t solely on medical impairment. Some
injured workers - ones who lose an eye, an arm, a leg, or a hand - may
receive more compensation for permanent partial disability. However,

when read in conjunction with other sections of the statute, the two
year limit on temporary disability and the restriction of temporary
disability to the medical 1impairment, 1t is likely that many severely
injured workers will receive less total compensation under the now
statute than under existing legislation. In addition, iIn many cases,
severely disabled workers, that is, those who have a substantial loss of
earning capacity, will likely receive less compensation under the new
statute even if severely 1mpaired. Those with substantial medical
impairment might receive more under one section of the statute.

The original 1i1dea of workers®™ compensation was wage loss not medical
impairment:

"When we turn to the origins of workers " compensation in the United
States, we again Tind that almost all of the earliest acts were
wage-loss acts with no schedules.”™ Larson, Sec 57.13



Then the concept of '"scheduled” injuries and some compensation based on
medical 1mpairment appeared:

"The story from this point on takes the form of the gradual erosion
of the wage-loss principle iIn many jurisdictions by the schedule
principle™. Larson, Sec 57.14

Expanded use expanded the problems:

"The next step was to extend the schedule beyond members, to
includethe Dback, the 1i1Internal organs, the head, the voice
mechanism, the body as a whole, and, for good measure, a catch-all
clause including anything else that might have been overlooked.
Combine this with partial loss of use, and it is m wonder that the
problems both of disability evaluation and of proof became
unmanageable.'™ Larson, Sec 57.15

and

"While these statutory and judicial departures may have the
advantage of reconciling theory with actual practice 1iIn states
where the expansion of the schedule principle has reached an
advanced stage, this abrupt attempt to transform long-established
underpinnings of the system with no corresponding adjustment of its
remaining structure or details 1s bound to generate serious
problems, three of which, selected because they appear to have had
almost no attention up until now, will next be examined.'™ Larson,
Sec 57.17

All this leads Larson and many others to advocate a return to the
wage-loss concept and a rejection of payment based solely on medical
impairment.

"There are two main motives behind the present movement to restore

the wage loss principle. The Tfirst 1s reducing waste of the
compensation dollar on non-disabling losses. The second 1is
reducing waste of administrative, legal, and judicial time and
resources.”" Larson, Sec 57.18

The provision that all determinations shall be made according to the
American Medical Association Guidelines 1is also a problem. This
provision 1iIs too arbitrary and the goal should be to make the best
determination of impairment and not to have the most automatic
determination possible.

For a critical analysis of the AMA Guides see '"The Use of the AMA Guides
in Workers® Compensation Cases: Babitsky and Shapiro (SEAK, Inc. 1986)

Compromise & Releases

y™\The provision with regard to Board approval of Compromise and Release"s

v Jin workers® compensation cases, should be retained. However, there is
no need for Board approval where the claimant 1Is represented by an
attorney and medical benefits are not being waived.



The Oversight Group proposes .012 be amended to provide that any time
after death or after thirty (30) days subsequent to the date of the
injury an employee may reach an agreement with regard to his claim and
that agreement 1is valid and binding when signed, and upon payment of the
money specified 1If the claimant 1is represented by an attorney, the
attorney signs the agreement and medical benefits are not being
released. The passage of this amendment seems particularly appropriate
if the new legislation 1is enacted which removes any provision for
furnishing vocational rehabilitation services automatically and provides
for payment of permanent partial disability in a lump sum.

Section .095

The Oversight Group strongly suggests rewording of the proposed language
of .095 (¢) as follows:

A claim for a course of treatment requiring continuing and multiple
treatments of a similar nature 1is not valid unless the treatments
are carried out under a written treatment plan prescribed before
commencement of treatment, completed and signed by the attending
physician, to include physical examination and history, and mailed
to the employer within one week of the beginning of treatment.

In addition, any course of treatment which involves more than 90 days or
more than $1500 in costs or iIn which the employee is likely to be
disabled for more than 90 days shall be conveyed to the employee, the
employer, and the workers®™ compensation 1iInsurance carrier or adjuster
within 10 working days and before the commencement of treatment unless
treatment 1is necessary In an emergency or the employee®s condition will
likely deteriorate. This would address a wider range of concern than
the narrow one outlined iIn the legislation.

(d unchanged by proposed bill

(e) should be rewritten to change 'physician or surgeon'”™ to
"physician or panel of physicians”

(d) The majority of the committee fTelt this section was
unnecessary

IT another examination is done 1t should not be afforded any special
weilght. It should stand or fall on 1its own merit not because of a
legislative mandate. Therefore (k) should be amended as follows:

(k) In the event of a medical dispute regarding determinations of
causation, medical stability, degree of impairment, functional
capacity, the amount and efficacy of the continuance of or
necessity of treatment, or compensability between the employee’s
attending physician and the employer®s independent medical
evaluation, a second 1i1ndependent medical evaluation shall be
conducted by a medical physician(s) selected by the board from a
list established and maintained by the board. The cost of the
examination and medical report shall be paid by the employer. The
report of the i1ndependent medical examiner shall be furnished to
the board and to the parties within 14 days after the examination
is concluded.



Section .105 kbarr*es the existing law to provide that any claim must be
filed within two years after the last payment of lost time benefits.
This has the advantage of clarifying the law.

Section .265(17) Ir

Two of the four voting members feel strongly that section (A) should be
removed from the language so as to protect those workers who, by virtue
of 1inherently stressful jobs, file workersl compensation claims for
stress related iInjuries. The other 2 voting members felt strongly that
section (A 1s a very necessary part of the Workersl Compensation Act
because of recent developments that certain jobs are inherently
stressful and that the Workersl Compensation system is not the proper
mode for compensating these types of injuries.

Section .155(m)

The Group recommends for Section .155(m) that these reporting
requirements become effective for the calendaryear 1989 and that the
first report becomes due on Marchl, 1990.

We also recommend the Workersl Compensation Board consult with an
actuarial firm and develop a system of iInformation reporting and
retrieval that will provide the Workersl Compensation Board with a data
base to monitor the present Act, as well as the proposed legislation, if
adopted.

ADDITIONAL PROVISIONS

In addition to the provisions addressed by the proposed legislation, the
Oversight Group fTeels there, are other matters of concern where
legislative change might be helpful.

Section .095

One of the major problems with the expeditious handling of workersl
compensation cases, which substantially 1i1mpacts the Boards hearing
schedule and which 1s not addressed by the pending legislation has been
the use of medical reports and the necessity for depositions under what
iIs known as the Smallwood case.

The Oversight Group proposes to amend the present statute by providing
that the Board may rely on any medical report as evidence if the
defendant previously paid compensation or continued paying compensation
after the receipt of the report. It would not be necessary for any
party to depose the author of the medical report If that report was
received by the defendants more than 14 days prior to the filing of a
Notice of Controversion.



This amendment would simply recognize the fact that iIf the defendants
had paird compensation with knowledge of the report, then it would seem
unreasonable to allow them at a later date to prevent the Board from
considering it through the use of technical rules of evidence.

Additionally, the Group proposes that if the defense objects to the
reports of the treating doctor and asserts a right of cross-examination,
the claimant would have the right, at the expense of the defendants, to
take the deposition of the treating doctor one time iIn the course of
the litigation. This would be available only once.This makes the cost
of obtaining the treating doctor’s report a cost of medical treatment.
It addresses the problem of the indigent claimant who might be unable to
afford the expense of obtaining the doctor"s testimony.

Section .110

JTo facilitate the expeditions handling of decisions, the group proposes
V_/ that the board and the Rehabilitation Administrator be allowed to issue
bench orders for I1Immediate decisions with regard to procedure and

other matters.

CONCLUSION

There 1s a need to modify the system to reduce costs to employers.
There are inefficiencies in the system and litigation could be reduced.

The Oversight Group finds that this legislation makes a good Tfaith
attempt to address these problems.

We Find, however, the attempts to correct Inefficiencies and reduce
litigation will not be accomplished unless clarifications 1iIn language
and some modification of the administrative proposals are included.

We also find that the legislation, as currently drafted, will not reduce
costs, and that i1n fact costs will be 1iIncreased. Accordingly the
legislation should not be adopted unless our recommendations for changes
in the permanent partial benefit area are included.



PROPOSED CHANGES TO INTENT LANGUAGE OF
HB 352/SB322

Section 1 (b)

It i1s the specific intent of the Ilegislature that the definition of
rights and obligations under this act be strictly construed IiIn
accordance with the clear and unambiguous language of this act. It
there i1s any ambiguity, it is the iIntent of the legislature that the act
be 1interpreted so that there shall not be any change, extension or
broadening of rights of the employees or obligations of the employers
except by act of the legislature.

It 1s further the intent of the legislature that the system, including
the process of administrative hearings for resolving factual disputes,
be fair and afford due process, but expeditiously settle factual
differences. Accordingly, unless specifically provided otherwise iIn the
act, fTactual disputes that cannot be resolved by the weight of the
evidence, should be resolved by according favor to the position of the

injured worker.



PROPOSED CHANGES TO A.S. 23.30.041

23.30.041 (@ The department shall select and employ a rehabilitation
administrator, who shall be a part of the Division of Workers®
Compensation and who shall have such additional staff as required to
carry out the purposes of this section. The rehabilitation administrator
is In the partially exempt service under AS 39.25.120.

(b) The rehabilitation administrator shall implement the provisions of
this section, and study the 1issue of rehabilitation, both physical and
vocational, on a continuing basis.

© IT an employee suffers a compensable injury that may permanently
preclude an employee®"s return to theemployee*s job at the time of
injury, the employee or employer may request the treating doctor of
medicine or independent medical examiner selected pursuant to AS
23.30.xxx to determine what the physical capacities of the employee will
be when the employee reaches medical stability. The only capacities
which may be determined pursuant to this paragraph are those required to
make the determinations under paragraph (d).

(d An employee shall be eligible for a full evaluation pursuant to
paragraph () of this section if the physical capacities of the employee
at medical stability determined pursuant to paragraph (¢) are found to
be less than the physical demands asdescribed iIn the United States
Department of Labor"s "Selected Characterisitics of Occupations defined
in the Dictionary of Occupational Titles"™ for:

(1) the employee"s occupation at the time of injury; and

(2) other occupations that exist in the labor market that the
employee has held within 10 years before the injury; and

(3@ occupations that the employee has held following the injury
for a period long enough to acquire the vocational preparation
required for those occupations as specified iIn the "Selected
Characteristics of Occupations defined iIn the Dictionary of
Occupational Titles".

(e An employee i1s not eligible for an evaluation pursuant to paragraph
™ af:

(1) the employer offers, or obtains for, employee remunerative
employment the physical demands of which are not more than the
physical capacities of the employee determined to exist at
medical stability and the employment is iIn an occupation that
generally exists i1n the labor market; or



@

@

@ the employee has received rehabilitation Dbenefits in
connection with a prior industrial iInjury under this or any
similar section of a Workers® Compensation Act, but, following
the receipt of the benefits, was employed at the same or
similar occupation as the occupation at the time of the prior
injury.

(3 the employee has been paid any or all of his permanent
impairment award pursuant to AS 23.30.190.

When an employee is found eligible for and desires to have a full
evaluation for rehabilitation the employee shall so notify the
employer and the employee and the employer jointly shall select a
rehabilitation specialist who shall provide a fTull re-employment
evaluation, and, 1f appropriate, a complete re-employment service
plan. IT the employee and the employer cannot agree on a
rehabilitation specialist, but not before thirty days after the
employee notifies employer of his desire to have an eligibility for
an evaluation, either party may request the rehabilitation
administrator to assign a rehabilitation specialist. The employer
and the employee each have the right to reject the assignment by
the rehabilitation administrator for cause and shall have the right
to one pre-emptive rejection.

The fTull evaluation and rehabilitation service plan must include
the following:

(@ an 1nventory of the employee"s technical skills, physical
capacities, intellectual capacity, academic achievement,
emotional condition and familial support.

(@ a determination of the occupation which theplan establishes
as the goal.

3 a finding that:
i. the occupation established as the goal for the plan

one Tfor which adequate employment opportunity exists
the labor market; and

is
in

i1. the employee"s technical skills, physical capacities,
intellectual capacity, academic achievement, emotional
condition and Tfamilial support at commencement of the
plan are such that the employee can reasonably be
expected to satisfactorily complete the plan and perform
in the new occupation; and,

the plan can be completed within thetime [limitations
imposed by this section.

(49 a detailed description and schedule of the plan.
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Q)

(B) the cost estimate of the plan 1including provider fees, the
amount of tuition, books, tools, supplies, transportation,
temporary lodging or job modification devices.

(6) the date the plan will commence.

(7) the time that the employee will be medically stable as
determined by the treating doctor of medicine or iIndependent
medical examiner.

[ @ in the bill as currently drafted but within 10 working days.]

IT the rehabilitation specialist finds that any one of the required
findings 1In subsection (Q) (©)) iIs not true, then the employee
shall not be entitled to a re-employment plan and the
rehabilitation specialist shall provide a report to the employee
and the employer stating that fact including the reasons and
information upon which such finding is made.

[same as (h) current .041 law/statute.]

The fTollowing time limitations shall apply to the entitlements and
the obligations of this section:

(1) The re-employment plan must be scheduled so that it can be
completed and the occupational goal achieved within two
calendar years from date of plan approval/acceptance.

@ and () remove

@ - (®) [same as (@) - () iIn current draft of bill except change
"re-employment services administrator” to ‘"rehabilitation
administrator”™ so that consistent terms are used throughout.]

(7) 1Tt the report or plan of the rehabilitation specialist iIs not
approved by either the employer or the employee, either may
petition the rehabilitation administrator for a modification
of the report or plan In a manner set forth iIn the petition.
IT no petition i1s filed within ten days of submission of the
report or plan to the employee and employer, the report or
plan is deemed approved. IT a petition 1is fTiled, the
non-filing party shall have ten days to file a response. The
administrator shall conduct a prehearing conference, then the
administrator shall prepare a report within ten days following
the conference with a recommendation as to the report or plan
that ought to be approved. The petition, response, and report
of the administrator shall be deemed the filing of a claim and
notice of claim referred to in AS 23.30.110(a) and (b) . The
Board shall notice a hear-’ng as provided iIn AS 23.30.110 to
resolve the matter.



(1) Removed
@) In this section:

@D [as (@) i1n currentbill but change(status ) tocapabilities.]

(@ labor market" means thegeographic areas where the employee
livud and where the employee worked at the time of iInjury,
unless, subsequent to the date of 1iInjury, the employee

permanently changed resident from Alaska to outside the state,
in which case the labor market is also anywhere in the state
of new residence.

(3 Same as Bill

(@) Same as Bill

G and (D Jas GB) - (D 1In the current bill.]
(b) Same as Bill
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February 19, 1988

Mr. Paul Roller

ALASKA DIVISION OF INSURANCE
3601 "C" Street, Suite 722
Anchorage, Alaska 99503

RE: MODIFIED PERMANENT PARTIAL DISABILITY AWARD SCHEDULE

Dear Paul:

M&R was requested by the Division of Insurance to test
alternatives to the permanent partial disability award schedule
contained in draft bills HB352 and SB322. Attached 1is one such
alternative with the following characteristics:

1. We estimate that the attached schedule will develop
approximately the same total dollars of permanent partial
awards as the current Alaska workers® compensation law.

2. Combined with all other aspects of HB352 and SB322, we
estimate that incorporation of the attached alternative
schedule will result iIn an overall cost reduction of
approximately 6%.

3. The proposed schedule is designed to smooth the award
"adjustment factors™ such that the factor becomes 1.000

at a 50% impairment rating. The awards begin to exceed
those available under the current law at a 33% impairment
rating.

4. The M&R cost estimate associated with this table assumes
that the "whole man" value is maintained at $240,000.

M&R has also evaluated an alternative schedule developed by
David Gottstein. This table 1is similar to the attached;
however, the ™"adjustment factor'™ reaches 1.000 at a 35%
impairment rating. We estimate that this alternative would
result in a 14% increase 1iIn permanent partial awards. Combined
with all other aspects of HB352 and SB322, we estimate that
this alternative schedule v.ould result in an overall cost
reduction of approximately 2%.

We emphasize that the cost estimat-es presented herein reflect
only M&R"s evaluation. We do not know to what extent the NCCI
evaluation may differ from our own.

ALBANY - ATLANTA - CHICA™S e DALLAS e DENVER e HARTFORD e HOUSTON - INDIANAPOLIS < LOSANGELES m MILWAUKEE < MINNEAPOLIS
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Please contact me if you have any questions.

Best regards,

Auh.&c/'$ tCch/

Michael A. McMurray
MAM: cap
Enelosure

cc: Mark rrawshaw

-M ILLI MAN & ROBERTSON. INC. CONSULTING ACTUARIES
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0+000 26% B_69H
0.000 27 0.640
0.000 28 0.660
0.000 29 0.680
0.000 30 0.700
0.000 31 0.720
0.060 32 0.740
0.120 33 0.760
0.180 34 0.780
0.240 35 0.800
0.300 36 0.820
0.320 37 0.840
0.340 38 0.860
0.360 39 0.880
0.380 40 0.900
0.400 a1 0.910
0.420 42 0.920
0.440 43 0.930
0.460 44 0.940
0.480 45 0.950
0.500 46 0.960
0.520 47 0.970
0.540 48 0.980
0.560 49 0.990
0.580 50% or greater 1.000
0.600
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National Association of Rehabilitation Professionals in the Private Sector

ALASKA
CHAPTER

SUDJECT: SB 322/HB 352 - WORKERS' COMPENSATION BILL

TO : SENATE LABOR AND COMMERCE COMMITTEE,
SENATOR TIM KELLY, CHAIRMAN

HOUSE LABOR AND COMMERCE COMMITTEE,
REPRESENTATIVE DAVE DONLEY, CHAIRMAN

FROM: ALASKA CHAPTER, NATIONAL ASSOCIATION OF REHABILITATION
PROFESSIONALS IN THE PRIVATE SECTOR,
DENNIS J. JOHNSON, PRESIDENT ,

The National Association of Rehabilitation Professionals in the
Private Sector CNARPPS D is the primary association of
Rehabilitation Practitioners in private ©practice. The Alaska
Chapter has a membership of about 35 individuals. This
membership consists of Vocational Rehabilitation Counselors,
Rehabilitation Nurses, Job Placement Specialists, and
Occupational Therapists. The primary focus of the association is
to promote the practice of ethically and procedural ly sound
rehabilitation services by qualified Rehabilitation
Professionals. Since vocational rehabilitation has become an
integral component of Workers"' Compensation Laws, we have an
obvious interest in the structuring of those Laws. I should
point out that the practice of vocational rehabilitation has
existed in society long before any attempt to incorporate its
principles into the Workers' Compensation system. Some would
have you believe that our profession was born from the Workers'
Compensation Law and that our only concern is the exploitation of
that Law. The only explanation for mi scharacter izat ions of this
nature is ignorance on the part of the accuser. In reality,
Rehabilitation Practitioners are fair minded, well meaning, and

principled people who find themselves attempting to mediate

between the injured worker and the employer in a system that has
become highly adversarial in nature. Currently, vocational
rehabilitation in Alaska's Workers' Compensation system is not
the "end benefit of a no-fault system"” as it was originally
designed, but rather it is a bargaining chip and discovery tool
in the settlement and litigation process. Alaska NARPPS s
concerned with the proper and ethical use of rehabilitation
services as a legitimate Workers’' Compensation Benefit. We also
are concerned with promoting accountability and responsibility
within the rehabilitation industry, independently of, and in

conjunction with AWCB and/or legislative provisions.



In reviewing the <current bills (SB 322/HB 352 ], we httVB surveyed

our membership and we are able to take a position in certain
areas pertinent to the Bill. There i.» unanimous agreement among
our membership that vocational rehabilitaticn as it is currently
administered under Section 041, of the existing statute is
unsatisfactory. The points made hereafter, represent a consensus
of our membership and that individual members may have opinions

that diverge somewhat or that go beyond our comments here.

Timely CearlyD referral for assessment and initiation of services
has always been a concern of the rehabilitation community. It
has been the common experience of Rehabilitation Providers that
cases are generally not referred until an injured worker is
deeply entrenched in the Workers' Compensation process.
Rehabilitation service is viewed by many insurance adjusters as a
"last ditch" effort as opposed to a proactive =effort. Recently,
an independent and objective study by the Menninger Foundation
was conducted to analyze the performance of private
rehabilitation in Alaska. Two hundred and thirty three ~cases
closed between May 1986 and May 1987, were analyzed. Among other
findings, it was significant to note that the average length of
time from injury to referral for rehabilitation services was
found to be 1.4 years. (A copy of the entire Menninger Report is
being included with our written testimony]. This is rather
surprising when <considering that our <current Statute requires
referral for rehabilitation evaluation 90 days from injury. The
simple fact is that referral for evaluation is currently not
occurring on a timely basis even though our <current system
stipulates the 90 day referral time frame. Ths current Bill on
the other hand requires that the injured worker submit a written
request for eligibility evaluation within 60 days of the
employer’s notice of injury. I f the worker has failed to do so,
he/she has essentially forfeited their rehabilitation benefit.

In practice, it has been our experience that injured workers most
often do not confront the possibility of an inability to return
to their p.evious occupation wuntil sometime several months
post-injury. The 60 day time <constraint would also be affected
by the injured worker’'s lack of experience or knowledge with the
Workers' Compensation system. The injured worker is dependent
upon the information provided by &either the Department of Labor
or the insurance <carrier in order to make an informed decision.
Our experience in the field causes wus to be skeptical of this
dependency. Our membership in general, recommends that referral

for evaluation services be clearly mandatory at 90 days

post-in jury.



PAGE THREE

In general, Alaska NARPPS supports the proposed change that the
Rehabilitation Administrator delegate referrals for eligibility
evaluation. Additionally, we strongly encourage that the Alaska

Department of Labor Division of Workers’ Compensation be held

responsible for prompt promulgat ion of effective regulations of a

responsible nature. We strongly feel that the primary deficiency
of the <current system has been the lack of regulations pursuant
to the statutory language. It is imperative that regulations be
established and enforced as soon as possible. This we emphasize
whether this bill is adopted or whether the current law remains

in effect.

The eligibility criteria described in sub-Section d, has also
caused concern among our membership. According to this
sub-section, the physical demands representative of the
employee’s job at the time of injury will be extracted from the
Se.ls.ct-g.d. Ch&iac-teristic.s_ Qf Occupation? Def ineti In the Dictionary
of Occupational Titles for the employee's job at the time of
injury and any jobs held within the last ten years. This becomes
a theoretical assessment not requiring on-site job analysis of
the specific job of injury and would not take into account any
unique <circumstances relevant to the particular job of injury.
Also, the stipulations that all jobs held within the last ten
years be considered seems arbitrary. In the practice of
vocational rehabilitation as it is generally applied in the
Workers' Compensation arena, employability is based wupon an
evaluatipn of the "whole person"” which takes into account not
only transferable work skills but also considers such factors as
other noninjury related medical or psychological factors; social,
personal, and family variables; and labor market considerations.
The concern of our membership is that the eligibility criteria
currently listed in the bill are based on theoretical analysis
and may not represent an actual and valid evaluation of the
worker's employability. Qur recommendation is that ability to

return to previous employment be evaluated according to actual

on-site job analysis of that specific job. A second criteria for
eligibility should be a determination of whether or not the
injured worker is likely to benefit from a rehabilitation
services plan taking into consideration all of those factors
previously indicated.

Alaska NARPPS recognizes and fully supports the wutilization of
Qualified and Certified Rehabilitation Professionals. As has
occurred in other professions, specialities are being developed
within our profession. The specialization of rehabilitation is
not well recognized by other industries or professional groups.
Therefore, misunderstandings of our industry has resulted in

skewed expectations of requested services. We encourage the



State, AWCB, physicians, and attorneys to utilize and request

services appropriately and in accordance with statutory
provisions. We support the definition of Rehabilitation
Specialist that currently exists in the Bill. This language
defines a Rehabilitation Specialist as a "person who is a
Certified Insurance Rehabilitation Specialist or a person who has
equivalent or better qualifications as determined under
regulations adopted by the department.” This wording allows the
department to deveiop in-state qualifications and standards while
at the same time emphasizing the specialized certification in
insurance rehabilitation counseling.

Finally, it should be reemphasized that the Alaska NARPPS
membership is particularly concerned over the fact that the
Rehabilitation Provisions enacted in 1982, never became totally
functional because of the lack of regulations needed to
administer that Law. Rehabilitation Practitioners are naturally
skeptical of any new statutory language for fear of +the same
circumstances. We strongly assert that a significant level of
responsibility lies with the State itself in implementing and
regulating rehabilitation services. As a professional
association with particular concern in this area, we do offer our

services or input.
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In response to an obvious need of insurance carriers,
private sector rehabilitation providers have multiplied
during the last 15 years. During this time, the
emphasis has been on striving to meet the need, rather
than reflecting on what was being done. However, as
the field has matured and established itself as an
identifiable profession the time has come to do some

self-examination.

As the major representative of private sector
rehabilitation providers, the National Association of
Rehabilitation Professionals in the Private Sector
(NARPPS) was given the charge to undertake such a
study. In order to comply with the wishes of the
membership, NARPPS contacted the Rehabilitation
Research and Training Center of The Menninger

Foundation.

The Menninger Foundation Rehabilitation nesearch and
Training Center has been established in order to
develop programs and suggest policies which will help
eliminate the financial dependence of workers who
become disabled but are still capable of gainful
employment. As a way of accomplishing these goals, the
center agreed to undertake this evaluative research as

an independent third-party.



The overall objectives of this research are as follows

To determine if there 1is a significant
improvement 1in return to work among claimants
who are referred to rehabilitation
professionals in the private sector.
To develop a model system for use by insurers
in the cost-benefit analysis of vocational
rehabilitation services.

C. To ascertain if certain types of vocational
rehabilitation services are more likely to

result in the client returning to work than
are other services.

In addition to the major national study, certain state
chapters have requested an overview of the services
provided 1in their particular states for workers-”
compensation (WC) claimants. The results provided 1in
these 1individual state reports are limited to the
demographic characteristics of WC claimants, the types
of services provided, the results of the services, and

the costs of those services.

SH



For this report, we solicited data on closed cases from
Alaska NARPPS member rehabilitation specialists. They
were asked to provide demographic, service and closure
information on each case they had closed between May
1986 and May 1987. We asked them to eliminate those
cases in which the only service to be provided was
expert witness testimony. The data collection form
used iIn this study and instructions are shown in the

Appendix.

Of the 16 rehabilitation companies contacted, three
responded providing us with data on 233 closed cases.
Of these, 209 involved worker injury cases, the

remaining 24 cases were excluded from this analysis.

We entered the raw data as received into a computer
file, doing only minimal coding. After all the data
were entered and checked, some of the variables, were

recoded for analysis. The primary disability was coded



Part of Body Code

Cranial Injury 1
Facial, Mandibular 2
Neck 3
Back 4
Shoulders, Arm 5
Hand, Wrist 6
Trunk 7
Skin (Abrasions, Burns) 8
Knee 9
Ankle 10
Foot 11
Legs,Hip 12
Multiple 13
Mental, Emotional Disabilities 14
Not Otherwise Codable 15

Only seven of the 195 cases, in which a primary
disability was reported, fell into the "Not Otherwise

Codable™ group.

The claimants®™ occupations were coded using the

following system:

Al Managerial and Professional Specialty
Includes: Executive, administrative, and
managerial workers, as well as professionals

such as attorneys, doctors, and teachers

B. Technical, Sales and Administrative Support
Includes: Technicians, sales persons,
administrative support personnel such as
secretarial and clerical workers

C. Service Occupations
Includes: Domestics, protective service
workers, barbers and -other personal service

prov iders



Precision Production, Craft, and Repair
Includes: Mechanics and repair persons,
well as construction trade workers

Operators, Fabricators, and Laborers
Includes: Machine operators, assemblers,
transportation workers, laborers, and
equipment cleane.rs

Farming, Forestry and Fishing.

Statistical analysis involved standard univariate

tests,

either X or t-tests as appropriate.
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Demographic Analysis

Of the WC claimants served, 77% are men and 23% women.

The majority (65%) were married at the time they were
referred for services, while 27% were single. The

remaining 8% were divorced, widowed, or separated.

The average worker served was 37.7 years of age
(SD = 10.43) at the time of 1iInjury. The distribution

of ages 1is shown in Table 1.

Table 1
Distribution of Ages at the Time of Injury

Age Cohort Percentage
< 24 8%
25 - 34 34%
35 - 44 34%
45 - 54 16%
> 55 8%

Total 100%



