ALASKA LEGISLATURE CUVMMIE T TEE FILES 1Y0/ 1900 8672
5366 SLAB ..iw.. SB 235 - SB 257



MEDICAL INDEMNITY CORPORATION OF ALASKA (MICA)

A brief history and description.
Prepared by Rep. John Sund®s office;
Revised March 16, 1987

CREATION

MICA is an insurance company created by the Alaska Legislature
to provide professional liability insurance to Alaskan
physicians and surgeons, hospitals and related health care
organizations. The company was established in response to the
lack of available malpractice insurance in the state iIn the
mid-1970s. MICA commenced business on June 28, 1976.

STRUCTURE

MICA 1s administered by a nine-member board appointed by the
governor and confirmed by the Legislature. The board consists
of four physicians, a hospital administrator, two iInsurance
industry professionals and two persons unrelated to the health
care and insurance industries. The board maintains a plan of
operation, which is subject to approval by the state director
of the Division of Insurance.

The Legislature deliberately set up MICA to be a free-standing
corporation with no direct political involvement in its
operations. MICA reports to the Division of Insurance in the
same manner as all iInsurance companies operating iIn the state.
However, unlike other iInsurance companies, the Division of
Insurance does have an extended relationship with MICA through
approval of the plan of operation, and capitalization loans
(explained below). The Division is also invited to all MICA
board meetings, but does not vote.

MICA is based in Anchorage. The daily operations are managed
by the brokerage firm Marsh & McLennan. Eut the MICA board is

moving toward self-management. MICA"s actuary is MillimanS
Robertson.

The state ruled that MICA is exempt from income taxes. That
has not, to date, been challenged by the IRS. |

By statute, MICA may be terminated by the director of the
Division of Insurance if It posts written premiums for two
consecutive years of less than 35 percent of all premiums
written iIn the state for physicians®™ medical malpractice
insurance, or posts premiums for one calendar year of less
than 20 percent of all malpractice premiums in the state. The
decision to terminate would be made by the director of
insurance following public hearings.



The Legislature established in the Department of Commerce and
Economic Development a medical malpractice liability revolving
loan fund to capitalize MICA. The fund is administered by the
director of insurance. The original loan was $3 million/
payable at 7 percent interest. MICA is paying interest, but
there is no due date on the principal and the state loan is
subordinate to all other obligations of the corporation. MICA
must make a loan repayment in the event of an underwriting
profit, but that has not happened to date. The board intends
to pay off the loan iIn 15 years.

In 1979, the Division of Treasury purchased the $3 million
note from Commerce and Economic Development, thereby putting
$3 million more into the fund for MICA to borrow in the
future.” In late 1986, MICA requested an additional $3 million
loan to offset losses experienced in 1985 (see explanation
below). The director of insurance approved a $2 million loan
which, by statute, is payable in five years at 6 percent
interest. The fund balance is now $1 million.

FINANCIAL STATUS

Due largely to a reinsurance problem (explained below), MICA,
posted a $2.14 million loss in 1985. The company used its
entire $2 million surplus built up in prior years to offset
the loss. (Hence the reason for the loan request in 1986.)
MICA®"s assets totaled $10.47 million at the end of 1985 with
$6.5 million in reserve for claim payments.

REINSURANCE PROBLEM OF 1985 -J

In late 1984, after MICA had set its policy rates for 1985,
the company faced a problem with its reinsurers which led to a
financial loss. One of the company®s reinsurers denied
renewal of MICA"s policy while another approximately tripled
its premium rate. Not only did the reinsurance cost increase,
the coverage diminished, leaving MICA with greater personal
risk in claim settlements. Because of the late notice on the
reinsurance rates, MICA could not reflect the increase iIn its
premium rates. Thus, 1985 posted a large loss. MICA also had
a couple of large claims in 1985 which the reinsurance did not
fully cover, adding to MICA®s dip into its surplus. MICA
obtained better reinsurance in 1986 and for 1987, but the
company also has to recoup some of the 1985 losses. As a
result, and as a reflection of malpractice insurance 1in
general, MICA"s policy rates increased as much as 90 percent
from 1985 to 1986.



PRESENT SITUATION WITH HOSPITALS

MICA recently established a new policy requiring that all
physicians in MICA-covered hospitals carry $500,000 liability
insurance. Meeting that requirement is causing Tfinancial
difficulties for at least 7 of the 12 hospitals insured by
MICA 1n 1986:

Wrangell

Cordova

Homer

Petersburg

Seward

Sitka

Palmer

Because of the hardship to the hospitals, MICA then agreed to
establish a separate, and higher rate for those hospitals
whose physicians are not carrying at. least $500,000
malpractice insurance.

As of this writing, MICA is in the process of setting the new
rates and it appears the added cost to the hospitals will be
approximately 25 percent of what the physicians® premium would
have been. (For example, 1if the hospital had two doctors
without insurance and their insurance would have cost $20,000
each, the added premium .cost to the hospital would be
$10,000.)

Addendum: According to MICA, most claims against hospitals
involve doctors and 85.4 percent of MICA®"s pending claims
include hospitals.



MICA Premiums for Wrangell General Hospital

1985 1936 1937
MICA $17,900%* $58,000* $54,000**
Hospital Budget $1.9 mill $2.0 mill $2.0 mill
MICA % of Total Budget .94% 2.9% 2.7%

*Coverage in 1985 was $1 million maximum per occurrence and $2
million aggregate. Coverage 1986 and 1937 dropped to
$500,000 per occurrence and $1 million aggregate.

**Wrangell Hospital®s premium rate for 1987 was Ffirst quoted
at $81,000 (in January of this year.) MICA just revised the
rate to $54,000. But that rate does not include any surcharge
for having a physician in the hospital who does not have
medical malpractice insurance. Wrangell has one physician
without coverage.
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at\SKA USA. OFFICE m
4000 CREDIT UAMOX DK-. M 11"

ANCHORAGE . ALASKA 99MM
TELEPHONE (907) 563-341+

MEMORANDUM

70: Bill Brock
FROM: Janet Johnston”
DATE: February 9, 1987

I am responding to your request for information on settlements or
verdicts involving both a physician and a hospital defendant.

The information is really rather sparse.

CASE: PAYMENT : DISPOSITION:
1. Hospital $150, 000

M.D. $150,000 Settlement

Hospital $ 30,000

M.D. $170,000 Settlement
3. Hospital - 0

M.D. #1 - $ 45,000

M.D. #2 - $100,000 Settlement
4. Hospital -.$ 7,750

M.D. #1 - 0

M.D. #2 - 0 Settlement

COMMENTS: This was strictly a nuisance value settle-
ment which wa:; attributed to the hospital policy by
mutual agreement of the defendants. I would not suggest
considering this as part of the relevant sample.

5. Hospital - $200,000
M.D. - 50,000 Settlement

COMMENTS: Reflects our assessment that this case was
primarily a result of nursing error.

6. Hospital - $1,400,000
M.D. - 550,000 Settlement

ADM IXIS LIKALIN I S1* K\ K I:: Marsh and McLennan. liiL'ni'ptiraled

na



Memorandum
February 9, 1987
Page Two

COMMENTS: The physician in this case was insured by
MICA and we paid policy limits. The hospital, not a
MICA 1insured, provided a structured settlement that
reportedly had a cost value to the hospital of
$1,400,000 but provided benefits to the plaintiff far
in excess of that amount. Had the physician had higher
policy limits the hospital would not have paid as much.
The hospital ended up being the "deep pocket™ 1in a very
bad case where the physician did not have adequate
limits of coverage.

In addition to those cases listed above, MICA has several claims
and suits that involve a MICA insured hospital and one or more
MICA insured physicians that have been dropped or taken to trial
with a defense verdict. I did not include these since there was
no indemnity paid on them.

Another iInteresting situation that might have some lessons to
learn stems from the fact that MICA insures several hospitals
where the entire medical staff is included on the hospital policy
since the physicians are employees of the hospital. Specifically
we have had cases in both Dillingham and Nome where indemnity has
been paid under the hospital policy for actions of the physician.
Had the physician and hospital been insured under separate

policies in these instances, I suspect that the hospital would
have been a named defendant as well as the physician because the
care rendered involved a patient in the hospital. In most, if

not all, of those cases, however, it was the care of the
physician that was In question.

Let me point out that In cases 1, 2, 3 and 5 listed above the
amount paid for the physician as opposed to the hospital in
settlement was a matter of judgment on behalf of the MICA claims
staff and claims committee. The allocation to hospital versus
physician reflected our judgement as to the relative
apportionment of responsibility between the parties. In each of
these cases, however, there was a suit involved. Had the case
not ended in settlement but gone on to trial 1 have every reason
to believe that jury would have found the physician and hospital
defendants pretty much equally liable. Why? Even in a case
where the physician defendant admits liability (as was the fact
in one of the cases cited above) the argument can be made that
professional nursing personnel within the hospital setting had an
obligation to do something about it. In fact, the more egre-
giouss and indefensible the physician behavior is, the greater



Memorandum
February 9, 1987
Page Three

the obligation on a professional nurse to implement existing
hospital systems to circumvent a nonresponsive or inappropriately
responsive physician. Most claims against physicians occur over
care that is rendered to patients in hospitals. Care that is
rendered to patients in hospitals does not occur In a vacuum and,
normally, there are other professional people involved in the
care who should provide a system of checks and balances and who
will be held liable in the event that they do not.

One final case of iInterest should be mentioned. It involves the
largest settlement that MICA has ever made on behalf of a
hospital ($750,000) . This lawsuit was brought entirely against
the hospital and no physician was named as a defendant. In my
opinion, physicians 1involved in the patient®s care should have
been named as defendants and should have shared in the settlement

or judgment. I think jousting on the part of the involved
physicians against the hospital caused the family of the deceased
to sue only the hospital. I would expect that in a new era where

uninsured physician have a vested interest in having the hospital
held significantly liable for a bad outcome, there might be more
of this kind of behavior.

I hope the above iInformation is of some assistance to you. As 1
mentioned, there have not been any cases decided under the new
joint and several law and the law, as previously constructed, did
not cause anyone to ask jJjuries to apportion percentage
responsibility between physicians and hospitals.

/jk
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ALASKA U.S.A. OFFICE BUILDING
4000 CREDIT UNION DR., SUITE 525
ANCHORAGE . ALASKA 99503
TELEPHONE (907) 563-3414

MICA POLICYHOLDER PROFILE

ZM*® -"DI-G PHYSICIANS HOSPITALS RELATED HEALTH CARE
12-31-36 336 11 14
12-31-35 364 12 in
12-31-34 300 12 10
12-31-33 213 12 1
12-31-32 200 13 12
12-31-31 161 13 9
12-31-30 138 13 9
12-31-79 104 13

ADMINISTRATIVE SERVICE: Marsh and McLennan. Incorporated
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(2) AS 21.06

(3) AS 21.09, CXCCp* VS 21.09.090

Ml AS 21.18.010

(51 AS 21.18.0.10

(61 AS 21.18.010

(7) AS 21.18.120

(8) AS 21.21.321

(9) AS 21.36

(10) AS 21.69.400

(11) AS 21.69.520

(12) AS 21.69.600, 69.620, and 21.69.630

(13) AS 21.78

(11) AS 21.90

(15) AS 21.42.315 a d 21.12.355

(16) AS 21.89.010

(17) AS 21.89.060. ( 1cli120 SLA 1966; ain 8 Ith 92 SLA 1974;
am 8 2 ch 95 SLA 197 ;am 8 ch 84 SLA1976; am § 24ch40 SLA
1981; am § 3 ch 45 S! \ 1981)

Effect of amendments - The first The second 1981 nmendmcnt added
1981 amendment addc  "and AS paragraph (17).
21.-12.355" in paragraph (!

See. 21.87.350. Ex ling cerliflenles of authority. A health care
service contractor rep ‘'ored to do business in this state on July 1,
1966, is entitled to be gislered under this chapter, whether or not it
meets the requiremcn  of this chapter. (8 1cli 120 SLA 1966)

Chapter 83. It alth Care Providers Insurance.

Article

L Pur,.isc(? 21.88.010)

2 Medical Indemnity Cnr{)- ilion of Alaska (55 21.88.020 — 21.88.0951
. _Lnan Fund (5 21.88.210)

L General Provisional? 21" 1.900)

Cross references. — Fo mmvmabiltv 57 ch, Jfi, SLA 1982, in Ilie Temporary
grovmons of IJTfi Act. see » 18, ch. 102.  and Special Acts; for effect of 197H Act on
LA 197G, in (he Temporal- and Special ~certain policies, see 5 21, ch 177, SLA
Ads; for Rurfose of 1978 ntr. ulalory Art. 1978 as amended In 5 8. ch.10, SLA 1962,
see 4 1,ch. 177, SLA 1978 r uniended by in the Temporarv and Special Acts.

<u

0

See. 21.88.010. Purpose of this chapter. It is the purpose or this
chapter to provide n means of furnishing health care providers with
adequate insurance against liability for medical negligence. (841 ch

102 SLA 1976)

NOTES TO DECISIONS

Chapter 102, SLA 1076, enacted In
vioIntlon of Aim. Const., nrt. Il,5 Id.—
Where the free conference committee
recommended adoRtlon of a version of ch,
102. SLA 1976 (which, inter alia, enacted
AS 21.88), that differed in many respects
from the version originally passed by the
house; the free conference committee's bill
was passed by the senate by a recorded
vole; but in the house there was no roll call
or recorded vote and the free conference
committee bill was passed there by a
simultaneous voice vote, this voice vole
constituted "final passage" ofch. 102, SLA
1976, and thus violated” the recorded vote
requirement of Alns. Const., nrt, 1, § 14,

But tills holding Is to | o npplicd
prospcctively. — Although the supreme
court held that ch. 102, SLA ".970 (which
inter nlin, cnnclod AS 21.88), was enacted
in violnlion of the recorded vote require-
ment of Alns. Const., art. Il, 5 14, the
supreme court held that its holding in this
ense should he npplicd prospeclively in
light of its conclusions thnl *Is decision
was one of first |m?ressmn, that substan-
tial reh'nnce had followed from the qulsla-
ture's alternative interpretation of.law
thnt undue hardship would hove resulted
from retroactive application of its holding
and thnt the rationale of the holding did
not compel retroactivity. Fiumloy v.

(=)
I>=o

PIumI%y v. George E. Hale, M.D., Inc,, Geor%e E. Hale. M.D,, Inc., Sup. Ct Dp.
Suf" l Opp. No, 1847 éF”e Nos. 4014, No. 1847 (File Nos. 4011. 4017), 594 P.2>!
4017), 594 P.2d 497 (1979). 497 ,1979).
Article 2. Medical Indemnity Corporation
of Alaska.
Section Section
20. Corporatjon crcnted 70. Statistics
30. Corporation board ol governors 0. Rales . .
40. Corporation plnn of operation 90. Payment of premiums; cancellation of
50. Powers and duties of the corporation insurance
55. Termination 95. Tr?_n%ttle,rt, of corprrnle assets and
iabilities

60. Premium tax

See. 21.88.020. Corporation created. There is created the Medi-
cal Indemnity Corporation of Alaska which is a public corporation
having a legal existence independent of and separate from the stale.
Obligations issued by the corporation do not constitute a debt, liability
or obligation of the state or a pledge of full faith and credit of the state.

rs ), ID9 Q1 A 107R)

Sec. 21.8f1.030. Corporation hoard of governors, (a) The corpo-
ration shall exercise its powers through a board of governors which is



appointed by the govern- rofthe state nnd confirmed by the legisinture.
Members oftbo board of governors shall he Alaska residents as follows:

I1) four physicians lir-msed in the stale and engaged in private prac-

tice in the state; no mo
live in n municipality |
two of the physicians '
liability for an act or <
care by the Medical In-

(2) an administrator
pital licensed in the si

(3) two profcssionalr
ri/.ed or licensed to do '

(1) two persons who
interested in the field o
industry.

(I>) The term of office
governor of the state sh
to serve for one year an
two years. Upon flic e\]|
or the state shall appoit
described in (a) of this s

(c) Upon a governor'
the governor of the stat
defined in (a) of this s-
serve for the unexpired

(d) The director or a
of the board of governo;
the right to attend and
the board.

(e) Members ofthe b<
corporation and nece,
approved by the direch

(f) A governor, offic*
employee of the corpora
any action by reason of
officer, or employee of '
inactions of the corp
employees unless the p-
son was acting outside t
(he time the person we
was not in the best inlr
criminal action the pots
the person's action was ¢
a person entitled to the i
shall be defended by th-

than two of the physicians shall practice (li-
ving a population of more than 100,000, and
ist be indemnified against loss by reason of
ission in the delivery of professional health
mnity Corporation of Alaska;

+senior executive officer employed by a hos-

Iroin the insurance industry who arc nutho-
Isiness in the stale;

-re not health care providers or financially
ealth care or representatives of the insurance

each governor is three years, except that the
Idesignate two initially appointed governors
wo initially appointed governors to serve for
tion of the term of a governor, tiie governor
isuccessor who shall be from the same class
'ion as the governor whose term lias expired,

arly resignation, death or inability to serve,
eball appoint a successor from the same class
'ion as the terminating governor, who shall
em.

signee of the director is not a voting member
mt shall he notified by the board ofand have
irticipate in all meetings and proceedings of

d ofgovernors receive compensation from the
ry travel expenses according to a policy

or employee or former governor, officer, or
in is not liable for damages or other relief in
e person’s actions or inactions as a governor,

corporation, or by reason of (lie actions or
ifion, its board of governors, officers or
urn acts with actual knowledge that the por-
escope of the person's authority, or unless at
'ding for a purpose which the person knew
sis of the corporation, or with respect to any
had actual knowledge or should have known
lawful. Ifaclaim or action is brought against
eteclinn of this subsection, the claim or action
state. If it is established that the person was

acting with actual kno* ledge that the person was acting outside the

scope of the person's authority, or at the time was acting for n purpose
which the person knew was not in the host interests of the corporation,
or with respect to any criminal action the person had actual knowledge
or should have known the person's action wns u (lawful, then the per-
son shall reimburse the state for the cost to the slnto of the person's
defense. f§ 41 ch 102 SLA 1976; am 88 4, 5 ch 17? SLA 1978; nm § 2
ch 103 SLA 1930; am § 1ch 46 SLA 1982)

Effect of nniemiments. — The IfISO  The I10R2 mnomImcnl sulislituM "lhe
nniendinrnt deleted "of$1(J0 per day when insurance industry who nro nuthnrived or
the board meets" following "Ihe corpora- licensed (o do business" for “"insurance
lion", nnd ndded "according lo a policy companies authorized" in subsection
a.ppr?v|ed by the director”, both in subsoc-  (nlf.L).
tion (el.

See. 21.88.040. Corpornlion plan of operation, fa) Within 30
days after May 29, 1976, the board of governors shall prepare and
submit to the director for approval a plan of operation which provides
for the fair and reasonable administration or the affairs of the corpora-
tion and the discharge of the purposes for which it is created. The plan
and any amendments to it become effective upon the director’
approval. If the board of governors fails to submit a plan of operation,
or ifat a subsequent time the board of governors fails to submit suit-
able amendments to the plan, the director shall, after notice and
hearing, adopt and promulgate a plan of operation or amendments
which are necessary or advisable to carry out the provisions oT this
chapter. Adoption of the plan is not subject to the Administrative
Procedure Act (AS 44.62).

(b) The plan of operation shall

(1) establish the procedures by which all the powers and duties of the
corporation specified in AS 21.38.050 shall he performed;

(2) establish procedures for handling assets and discharging
liabilities of the corporation;

(3) establish regular times and places for meetings of ihe board of
governors;

(4) establish procedures for records to bo kept of all financial
transactions of the corporation, its agents, and the board of governors;

(5) establish the procedures for awarding contracts to carry out the
provisions of this chapter;

(6) establish the procedures for issuing contracts of insurance as
provided in AS 21.88.050 and for the determination of rates;

(7) contain additional provisions necessary for the execution of the
powers and duties of the corporation. (84) ch 102 SLA 1976)

Sec. 21.88.050. Powers and duties of the corporation, (a) The
corporation shall

(11 in the form approved I> die director, issue to all physicians nnd
hospitals wiio are found to lie acceptable risks under standards



edeveloped under (5) of this subsection, nnd who pay the premiums

it, a contract or contracts indemnifying physicians and hospitals and
their employees who .arc health care providers against loss by reason
of liability for coverr-1claims for an net or omission in the delivery of
professional health c;>'e in this state, and agreeing to lender on behalf
of the physicians and hospitals and their employees who are health
care providers a defense to a covered clain in a proceeding brought
under AS 09.55.530 — ('9.55.560; the limits of liability for policies
issued by the corporation shall lie approved by the director; the contract
shall cover the defense against but m.od not indemnify liability for
punitive damages arising from a cover d claim; at tire option of the
corporation, ifapproved bv the director, and for an additional premium
tlie contract may cover claims against the physician or hospital that
arise out of professional services performed by Ihe physician or hospital
for any period before the contract is issued, except that coverage will
not be provided for a claim already Hied or of which the physician or
iiospitai had or reasonably should have had notice at the time the
retroactive insurance was purchased;

(2) charge a premium for the protection provided by the contracts
issued by the corporation which shall he determined by the hoard of
governors in accordance with AS 21.88.080 and subject to the approval
of the director;

(3) comply with or be subject to AS 21.06.090, 21.06.120, 21.06.MO,
21.06.160, 21.06.250. AS 21.09.1S0 — 21.09.200, 21.09.250, 21.09.280,
AS 21.12.020(b)-(e), AS 21.18, AS 21.21, AS 21.24 and AS 21.36; and
shall be exempt from participation as a member insurer in the Alaska
Insurance Guaranty Corporation;

(4) carry out the obligations of the contracts issued by the corpora-
tion by defending all covered claims made against insured health care
providers and by paying all liabilities which are finally adjudicated
against the insured health care provider or which may in the opinion
of the corporation reasonably be expected to be finally adjudicated
against the health care provider to the extent oftho contract obligation;

(5) establish standards for the acceptability of risks; in establishing
these standards the corporation may exclude an applicant for insur-
ance based on individual risk selection factors, but may not exclude an
applicant based only on the classification of the applicant.

(b) The corporation may

(1) employ or retain persons, individual or corporate, to discharge its
obligations and pav reasonable compensation for these services;
employees of the corporal ion are not considered state employees;

(2) negotiate for and procure reinsurance from private casualty
insurers or reinsurers for any and all liability incurred by contracts
issued by it;

(3) provide coverage to insureds for other hazards customarily
included in medical malpractice insurance policies when there is a

finding by tho director Hint this coverage is not available to insureds
of the Medical Indemnity Corporation of Alnslcn in tho private insur-
ance market at a competitive price;

(4) borrow or advance funds necessary to carry out the purposes of
the corporation;

(5) negotiate and become n party to those contracts as are necessary
to carry out the purposes ufl.be corporation;

(6) sue or be sued in the name or the corporation;

() provide risk management advice and services to hospitals;

(8) negotiate and become a party to contracts for management ser-
vices for the corporation;

©) perform ail other acts necessary and proper to carry out the
duties of the corporation;

(10) in a form approved by the director and for an additional pre-
mium determined under AS 21.88.080, issue endorsements which pro-
vide indemnity for claims not yet reported which arise nut of
professional services rendered during a period of continuous coverage
under the originally issued contract, to physicians nnd hospitals who
pay the premium for it and who are terminating their original covered
claims contract with the corporation for a period of not less than one
year;

(11) subject to approval by the director, extend coverage to a person,
entity, or facility that renders health care services in the stale under
the supervision of a physician. (§ 4L ch 102SLA 19/6; am §§ 6— 10,
40 ch 177 SLA 1978; am §§ 3,4, 7ch 103SLA 1980; am 882-4 cli
46 sLA 1982)

Rcvisor's notes. — In 1984, in subsec-  $1,000,000 minimum plus an additional
%lon Cn), former paragraphs (4), (5), (61, nnd ~ $20,000 per bed for each occupied bed over

8) were renumbered ns present para- 50" near the middle ofpnrn%rn h (1). The
graphs (2), (3),.(4), and (5), respectively, nmendmenl, in para(t;,ra?h (8) (%ow o)1 of
and, in subsection (f>), former paragraphis ~ subsection (n). substiluled "an applicant
(11) and ?_12) were renumbered ns present  for insurance” for "a physician”, "an appli-
pnrnPrn i3 (10) nnd (11). respectively. cant" for "a physicinn", nnd "applicant" for

Effect of amendments. — The 1980  "physician"; and repealed former para-
amendment, in subsection (a), substituted  graph (10) of subsection (Ii) (since deleted).

"the IimitsofliabilitY for policies issued by~ ~ The 1982 amendment, in pnrngmph (t)
the corporation shall lie approved by the  of subsection (a), substiluled "corporation,
director” for "the minimum limit of hiabil-  f aF,proyed, by the dijeclor" for "physician
ity issued to physicinns shall be $200,000 nr Tliospitai" and substituted "liefiire the
P,er .occurrence nnd $000,000 nggregale  contract is issued" for "aller December .11,
|ab,|I|ty_Peryear nnd the minimum limit 1974, if the coverage is issued befmo Jan-
of linbility provided in contracts issued lo uary 1 1977." The nniomJmm! also
hospitals shall be $200,000 per occurrence  rewrote paragraphs (.1) and (121 (now lilt)
nnd an nnnunl nggTegnle linbility of of subsection™(b).

See. 21.88.055. Termination, (n) If at any limn tho corporation
posts written premiums for two consecutive years of less llian 35 per
cent of all premiums written in Alaska for physicians’ medical mal-
practice insurance or posts written premiums for one calendar year of
less than 20 per cent ofall premiums written in Alaska for physicians’
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medicnl malprndi'o, tho director may hold a public hearing in accor-

dance with AS 21 '6.1SO — 21.0 30 to determine whether 1lin busi-

ness of the corpni ‘ion should hr. i .minatcd.
(b) Upon the ofi rtivo dale nfan order of termination issued by the
director under fa) »nd (d) of this section, liie terms of the governors

oppointcd under AS 21.88.030 expire, and the corporation, its gover-
nors, officers and t iployccs arc relieved ofall further liabilities for all
their obligations | -the creditors and policyholders of the corporation,
nnd the business el tlie corporation shall be liquidated according to AS
21.78.

(c) At any time oUor termination of the corporation by the director,
the director may, alter public hearing held in accordance with AS
21.06.180 — 21.06 '.'30 and (d) of this section, order reactivation of the
corporation if th-- director finds that malpractice insurance is
unavailable for pin -acinus nnd hospitals on the voluntary market. The
business of the cmporation shall commence operation upon appoint-
ment by the governor oT new governors to the board.

(d) In determining whether to terminate or reactivate the business
of the corporation 'he director shall consider the following:

(1) the level of expected premiums and losses for continued oper-
ation;

(2) the requiionr nt for state funds to support continued operation;

(3) the availabili'v ofalternative markets for coverage to a substan-
tial majority of physicians and hospitals in the slate;

(4) the costs of continued operation of the corporation;

(5) the impact that the continued operation of the corporation will
have on rates charged for coverage by the corporation or by alternative
markets; or

(6) the expected number of physicians or hospitals who would par-
ticipate if the opcialions were continued.

(e) If after public hearing held in accordance with (a) and (c) of this
section the directm determines thnt continuing the business of tho
corporation would result in substantial underwriting loss unless exces-
sive premiums are charged to participating physicians and hospitals,
the director may eider termination or the corporation. (8 11 ch 177
SLA 1978)

Sec. 21.88.060. Premium tax. (a) The corporation shall pay a pre-
mium tax in the amount ofone and one-half per cent of the total direct
premium income received by the corporation during the year ending on
the preceding December 31, after deducting the applicable cancella-
tions, returned premium, the unahsorbed portion of any deposit pre-
miums, all policy dividends, unahsorbed premiums refunded to
policyholders, refunds, savings, savings coupons and oilier similar
returns paid or credited to policyholders with respect to their policies.
The tax shall be paid to the director annually before April | of each

(b) The corporation is exempt from taxation under this section for n
period of five years starting from July 1, 1978. (§ 41 ch 102 SLA 1976;
am § 12 ch 177 SLA 1978)

Sec. 21.88.070. Statistics. The corporation shall collect, maintain
and report information concerning claims against health care pro-
viders which it insures. Tiie information shall he on forms proscribed
by the director, and shall he sufficient to enahle a proper determination
of losses for rate making and to identify causes nnd sources of loss for
loss control. At least annually the corporation shall report to the direc-
tor the number and amount of claims filed, reserved, paid, settled nnd
adjudicated during the year, the premiums paid to and tho expenses
incurred by the corporation during the year. This report shall he avail-
able to the public. The director may require thnt supplemental reports
include the names of insured health care providers and the claimants;
however, a report that becomes available to the public may not include
the names of health care providers or claimants or information that
will permit by inference the identity of specific health care providers
or claimants. All statistics including the supplemental reports shall he
made available to the State Medical Board. (8§41 ch 102 SLA 1976; am

§ 14 ch 177 SLA 1978)

Sec. 21.88.080. Hates. The rates and rating plans used by the cor-
poration for the policies issued shall he determined by license category
of health care providers in accordance with all of the following:

(1) a minimum rate may be set for each category of health care
provider or discipline or classification within the license category;

(2) rates may not be excessive; rates are excessive if, after a period
of time and with respect to an amount of gross premium which is
actuarially credible, the premiums exceed losses incurred by the corpo-
ration, including losses paid, reserves for covered claims reported and
unpaid, reserves for covered claims incurred during the policy period
and not reported, and reasonable expenses for the operation of the
corporation;

(3" rates shall not be inadequate; rates are inadequate if, based on
available actuarial data, the premiums to be paid by the health rare
providers are or may reasonably he expected to be insufficient to pay
for losses incurred by the corporation, including covered claims paid,
reserves for covered claims reported and unpaid, reserves for covered
claims incurred during the policy period and not reported, and reason-
able expenses for the operation of the corporation;

(4) rales may not be unfairly discriminatory;

(5) rates shall he adjusted annually;

(6) rates for any policy year shall he calculated to include the adjust-
ment for actual experience of the corporation as developed for the



'(7) in considering losses to ho incurred, changes in tho law, national,
regional or local Lends in medical negligence awards, and other
relevant factors ma" he considered;

(8) income from Hie investment of reserves shall be considered;

(9) individual rir-> underwriting factors shall lie considered;

(10) disciplines nod classifications within (lie license categories of
health care provider; shall he considered;

(11) amounts sufficient for repayment of loan obligations shall be
considered;

(12) ifthe earned premiums ofthe corporation for any given year are
less than the incuin-d claims, claim expense, underwriting expense,
reserves for that year and provision for repayment of any loans, the
corporation may, subject to the prior approval of the director, levy an
assessp,ont upon the insureds who held policies during that year; the
assessment, which may be made in periodic installments, shall be
made within three years and may not exceed 150 per cent of the
insured’s premium for that year; the termination ofany policy does not
relieve the insured of contingent liability for the insured’s propor-
tionate share of the obligations to the corporation which accrued while
the policy was in force;

(13) if the earned premiums of (he corporation for any given year
exceed its incurred claim expense, underwriting expense, reserves for
that year and prevision for repayment of any loan, the corporation
may, subject to the prior approval of the director, apportion and pay or
credit its insureds who held policies during that year; a payment or
credit shall be proportionate to the insured's earned premium for that
year;

(14) upon application by any person, the director may issue a certif-
icate authorizing the corporation to extinguish all or a portion of an
assessment levied, or which could be levied, under (12) of this sectieu
for nil insureds with policies in force when the certificate is issued, and
to omit provisions levying an assessment under (12) of this section in
all policies delivered or issued for delivery after the certificate is
issued, if the director determines that there is a sound actuarial basis
for the extinguishment; the director may at any time revoke the certif-
icate; n policy in force at the time of revocation is not subject to the
revocation of the certificate for the remainder of the period for which
the premium has been paid, hut after revocation a policy may not be
issued or renewed without providing for an assessment of the insured.
(8 41 ch 102 SLA 1976; am 8§ 13, 15, 40 ch 177 SLA 1978; am § 5 ch
103 SLA 1980; am 8 5 ch 46 SLA 1982)

Reviser's notes. — In 198). Comier amendmen! Milicliftiled “iii‘iireilv for
pnrnprnphs |J §21 nnd il 1), repealed in  "physician's" near die middle of paral>mpli
1978, were deified and (lie reinainini; Lol (now ili*n,
para?raph* were renundlered aitordincly. ~ The 1962 ainendmenl rewrote para-
T i<t Miliemlik'iils-. -+ Tite 19S1) ~ cr ipli <171 innw 1119

QJ

See. 21.88.090. Payment of premiums; cnnecllnlion of insur-
ance. The corporation may provide Tor installment payment of pre-
miums in which ense each installment is due by the date specified. The
corporation may cancel any of its policies in tiie event of nonpayment
of any premium or installment on a premium, or oilier charge, by
mailing or delivering to the insured at the address shown on llie policy
nnd to the agency of the state issuing tho insured's license written
notice of cancellation. Cancellation is not effective until 30 days nflir
the date notice is posted by the corporation. (841 cli 102 SLA 197f)

Sec. 21.88.095. Transfer of corporate assets nnd liabilities, (n)
The corporation may, subject to the prior approval oT tho director,
transfer its assets and liabilities to a company which meets nil of the
following conditions;

(1) the company possesses a valid certificate of authority to transact
casualty insurance business in the state; in evaluating (he capital nnd
surplus of the company for qualification for a certificale of authority,
the value of the assets and liabilities transferred by the corporation
may not be considered;

(2) the company pays to the corporation the full value ofany surplus
in the corporation not represented by any unrepaid proceeds of loans
by the loan fund to the corporation;

(3) the company executes a complete reinsurance and hold harmless
agreement in a form approved by the director covering all of the obli-
gations of the corporation to its creditors and policyholders; and

(4/ the company executes modifications of loan agreements with (lie
loan fund by which the company agrees

(A) to assume the obligations;

(B) that, ifat any time the company writes less than the premium
levels provided in AS 21.88.055(a), the director may determine (lint, tho
loan provisions shall be modified to provide a scheduled nnmrlizalion
repayment of the principal over a period not to exceed 10 years and at
an interest rate of four points above the federal discount rate, as (hat
rate is adjusted from time to time; nnd

(C) that the provision for repayment provided in AS 21.88.210(h)(1)
shall be modified to provide for annual installments of at least 25 per
cent of the excess of premium and investment income collected over lhe
total of claims, reserves and expenses on the Alaska medical malprac-
tice book of business or 25 per cent of the excess oT premiums nod
investment income t llected over tho total of claims, reserves and
expenses on the corporation's total hook of business, whichever is
greater;

(5) the company meets such other requirements ns lhe director may
reasonably require to protect the interests of Hie stale, lhe heal Ih care
provider insureds, the involved company, and Hie public;

(6) the company provides the hoard of governors with a written
statement from the directnr that lhe company qualifies under Il1) — (5)
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21,88.05.*%), it shall t joy llie benefit of tlu* fallowing provisions:

(112 tho company “*entitled to carry forward and offset against its
premium tax oblig.V am to the state the amount by which the aggregate
claims paid on roinr nance assumed under (nK.1li ofthis section exceeds
aggregate reserves n lhe same business eslablishcd at the date of the
reinsurance ngreoirent; and

(2) the obligntioi to repay to the loan fund loans assumed by the
company at the tii > of transfer of the assets and liabilities of Hie
corporation need n» 1be shown as a liability on the hooks of the corpora-

tion. (§ 16 ch 177 SLA 1978>

Sees. 21.58.1J0 —_21.85.1P0. Joint  Underwriting Association.
litcpenicd, $ -10eh 177 SLA 197S))

Article 3. Loan Fund.

Section
210. Fund estahlished

See. 21.88.210. Fund established. In) There is in the Department
of Commerce nnd k.onomic Development a medical malpractice liabil-
ity revolving Inar Lind to be administered by the director of insurance.

(b) Loans may L-*made from the fund to tho corporation upon certi-
fication by the din «tor that a loan is necessary and under the following
circumstances:

(1) to provide ruplus in respect to policyholders which may not
exceed n total of $.";,000,0u0 outstanding at any time; these obligations
shall be subordinated to all other obligations of the corporation: loans
made under this paragraph shall he repaid to the fund in annual
installments of at least 25 per cent of the excess of premiums earned
over Hie total of rminis, reserves, expenses, and assessments made by
the association, it any; interest shall be paid on the outstanding bal-
ance at a rale eg*::il to seven per cent a year;

(2) if the directt determines that the corporation is unable to pro-
cure reinsurance rom a private casualty insurer or.reinsurer for any
liability incurrc- by contracts issued by it. additional loans up to an
aggregate of$6,( 0,000 when taken together with loans made under
(1) ofthis subset on tocompensate for fluctuations in loss experience;
lonns made und this paragraph shall he in parity with all other
obligations oTtin orporation except that they shall he subordinated to
obligations of po ryholders and claimants for indemnity of loss; these
loans shall be rcj lid within live years at an annual interest rate of six

nor rent

9 2v

fc) Ifa loan is made to the corporation from tho fund, the corporation
shall issue n note to Ihe fund ns evidence of the Innn.

fd) The director may sell at par value to the Department of Revenue
the notes, security instruments nnd pledge agreements held by the
Department of Commerce nnd Economic Development ns security for
lonns made under this section. The Department oT Revenue shall pur-
chase all the notes offered until the current principal nmount of the
notes purchased nnd held by the Department of Revenue equals
$8,000,000. (8 41 ch 102 SLA 1978; am 88 17, IBch 177 SLA 1978; nm
§ Gch 103 SLA 1980)

Effect of nmciulments. — The 1980  "collected” near (lie middle of paragraph
amendment substituted "onrncd"  for of subsection (h).

Article 4. General Provisions.

Section
900. Deflations

Sec. 21:88.900. Definitions. In this chapter

(1) "chiropractor” means a person licensed under AS 08.20;

(2) "continubus coverage" means one or fnore successive policy
periods which is unr ilerrupted by cancellation or failure to renew for
any reason;

(3) "corporation” ineans the Medical Indemnity Corporation of
Alaska;

(4) "covered claim" means

(A) a claim by an injured patient reported to the corporation during
the period of continuous coverage by the corporation of the insured
health care provider foran act dr omission in the delivery ofhealth care
services; and

(B) additional claims as defined in the policy, with tho prior
approval of the director, and which are reported within specified
periods after the expiration of the policy;

(5) "dental hygienist" means a person licensed under AS 08.32;

(8) "dentist" incans a person licensed Under AS 08.38;

(7) "dispensing optician" means a person licensed under AS 08.71;

(8) "governor" means a member of the board of governors of the
Medical Indemnity Corporation of Alaska;

(9) "health care provider"” means a chiropractor licensed under AS
08.20; a dental hygienist licensed under AS 08.32; a dentist licensed
under AS 08.38; a nurse licensed under AS 08.68; ndispensing optician
licensed under AS 08.71; an optometrist licensed under AS 08.72; a
pharmacist licensed under AS 08.80; a physical therapist licensed
under AS 08.84; a physician licensed under AS 08.64; a podiatrist; a
psychologist and a psychological associate licensed under AS 08.86; a
hospital as dr fined in AS 18.20.130, including a governmentilllvowned



idcrs Insurance.

Arlicln .
9, (Jenernl Provision : 2° SSPOIII

erticlo 4. General Provisions.

Section

1)00. Definitions

See. 21.88.'10(" Definitions, in this chapter

(1) "chiroprncl- " means a person licensed under AS 0S.20;

(2) "continuou -overage" means one or more successive policy pe-
riods which is u nlerrupted by cancellation or failure to renew for
any re isou;

(3) "corporatio means the Medical Indemnity Corporation of
Alaska;

(1) "covered cl im" means

(A) a claim by ')injured patient reported tu the corporation during
the period of cor nuous coverage by the corporation of the insured
health care prov: or for an act or omission in the delivery of health
care services; an 1

(R) additional laims as defined in the policy, with the prior ap-
proval of the din 'nr, nnd which are reported within specified periods
after the expire' an of the policy;

(8) "dental lij nnisl" means a person licensed under AS 08.32;

(G) "dentist" i ins a person licensed under AS 08.30;

(7) "dispensini >ptician” means a person licensed under AS 08.71;

(8) "governor"” neons a member of the board of governors of the
Medical Indemn v Corporation of Alaska;

(9) "health cm provider" means an audiologist licensed under AS
08.11; a chiroprr or licensed under AS 08.20; a dental hygienist li-
censed under 08.32; a dentist licensed under AS 08.36; a nurse
licensed under / ? 08.68; a dispensing optician licensed under AS
08.71; an optomr st licensed under AS 08.72; a pharmacist licensed
under AS 08.80;; physical therapist licensed under AS 08.3-1; a physi-
cian licensed um'er AS 08.6*1; a podiatrist; a psychologist and a psy-
chological associ.-'e licensed under AS 08.SG; a hospital as defined in
AS 18.20.130, in* hiding a governmentally owned or operated hospital;
a corporate entity covered under AS 21.88.0.r>0(bi( 11); an employee ofa
health care prov ler acting within the course and scope of employ-
ment;

(10) "hospital™ ‘'eans an institution licensed under AS 18.20;
(11) "nurse™ n ms a person licensed under AS 03.63;

(12) "optometi means a person licensed under AS 03.72;
(13) "pharmac* " means a person licensed under AS 03.80;
- « - . o= -, 1., 1 17 i|rt P

(15) "physician™ means a person licensed under AS 08.fid;

(16) "psychologist” and "psychological associate” mean n person li-
censed under AS 08.86. (8 41 ch 102 SLA 1976; am 8§ 19, 20, 40 ch
177 SLA 1978; am 8§ 6 ch 46 SLA 1982; am § 10 ch 131 SLA 1986)

Effect of nnicnflmenl*). — The 1080  censed under AS 08.11" preceding "n chi-
mnencimrnt inserted "nn” nudioloKist li-  rprnctor” in pnrprmph- (9).

Chapter 90. General Provisions.

Section
30 — 110. |Repealed)
900. Definitions for title

Secs. 21.90.030 — 21.90.110. Definitions. 6Repea|ed, §23 ch A
SLA 19S5, For current law see AS 21.90.900.J

Sec. 21.90.900. Definitions for title. In this title, unless the con-
text requires otherwise,

(1) "alien insurer” means an insurer formed under the laws of a
country other than the United States of America, its states, districts,
territories, and commonwealths;

(2) "authorized insurer” means an insurer authorized by subsisting
certificate of authority issued by the director to transact insurance in
this state;

(3) "commissioner” means the commissioner of the Department of
Commerce and Economic Development;

(4) "court" means superior court;

(5) "director" means the director of the division of nsurnnce;

(6) "division" means the division of insurance, Department of Com-

merce and Economic Development;
(7) "domestic insurer” means an insurer formed undrr tho laws of

this state;

(8) "foreign insurer"” means an insurer formed under the laws of a
jurisdiction other than this state and includes an alien insurer;

(9) "industrial life insurance” means that form of life insurance
written under policies with a face amount of $1,000 or less, willi lhe
words "industrial policy” imprint d on the face as part of the (Inscrip-
tive matter, nnd under which premiums are payable monthly or more
often;

(10) "insurance" means a contract whereby one undertakes to in-
demnify another or pay or provide a specified or determinable amount
or benefit upon determinable contingencies;

(11) "insurer" includes a person engaged as indemnitor, surety, or
contractor in the business ofentering into contracts of insurance or of

annuity;
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R isk Management at MICA had its
real beginning in December 1983
with the hiring of Janet Johnston,

UN,MS.N, asthe MICA staff person

charged with the respnn ibilities of inves-

tigation/resolution of naans along with
the institution of a Risk Management
program. Ms. Johnston's experience in
clinical nursing and as a nursing admin-
istrator and consultant, was further aug
merited by MICA's exclusive Alaska
contract with Dr. Robert Brittain of Den-
ver. Colorado, a nationally recognized
pioneer and leader in the field of medi-
cal malpractice Risk Management. In
1984, MICA's Risk Management Com -
mittee was formed, bringing together

severt physicians from the Alaskan medi-

cal community, each recognized as a
leader in his or her field of medical
practice. Three other physicians have
since joined the Committee, and several
others have been asked to serve from
lime to lime to meet special needs and
to provide special expertise to the Com -
mittee and the Risk Management pro-
gram.

The initial thrust of lhe Risk Man-
agement Committee was to begin edu-
cating itself by reviewing past as well as
new claims in an attempt to delineate
those risk management factors which
were involved. In addition, the members
of lhe Risk Management Committee
were able to meet with and to review
their efforts with Dr. Brittain.

Risk Management is primarily an
educational venture, one of identifying
those factors which are instrumental in
either provoking or preventing claims
and, once identified, of educating physi-
cians as to those factors and as to the
means of either countering them or

using them to provide a viable defense.
To this end, Ihe Risk Management
Committee has been involved in the
following:
1. Seminars, utilizing both medical
and legal personnel: in one instance
to speak to relevant Risk Manage-
ment issues as viewed from both the
plaintiff's and defendant’s side of the
Issue and in another, to discuss the
proper management of Ihe litigation
process itself from Ihe physician’s
standpoint.

2. Individual presentations to Ihe
medical and nursing staffs of our
insured hospitals, using the services
of Ms. Johnston and one or more
members of the Risk Management

Committee.

3. Circulation of a growing library of
videotapes of Ihe seminars arid of
tapes made for MICA by Dr. Brittain
on specific topics of Risk Manage-
ment importance.

4. MICA Risk Management Bulletins
featuring articles on Risk Manage-
ment written by Ms. Johnston and
members of lhe Risk Management
Committee or reprinted from other
Risk Management periodicals pub
fished by Ine insurance industry.

Unfortunately, Ihe principle of "tell
'em, tell 'em again, then tell ‘em what
you told 'em," though valid in concept.

IS just not enough!

Recently, the MICA Board of Gov-
ernors' Chairman wondered aloud as to
whether the RiLsk Management program
was reaching the point of diminishing
returns. While it is premature to attempt
to judge the effects of a risk manage-
ment program (barely 21 months old),
claims continue to occur, often as the
direct result of Ihe failure to observe
basic risk management principles, while
other claims prove indefensible in the
face of good medicine for Ihe very same
reasons.

~ While no claim is the sole result of
a single factor, it is estimated that in
excess of 40% of Ihe claims presently
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he graph to the right illustrates

the continuing escalation of

claims reported by MICA policy-
holders since the company’s incorpora
lion in 1976.

We have added a new column for
1985 entitled, “Suspense Files" as
distinguished from reForted claims.
This new category relates to incidents
reported to MICA which have some
elements realistically associated with a
legitimate claim, but no claim has ac-
tually been made to date. Although
these potential claims are thoroughly
investigated to provide the best possi-
ble defense to our insureds, they con-
tinue to be termed “suspense” files
until the patient or the patient’s attor-

ney actually makes a demand for com -

pensation . An exception to this rule is
to open a claims file when the medical
misadventure resulted in serious con-
sequences and in our judgement, will
most likely result in a demand for
compensation ai some future date.

MICA remains the only medical
malpractice insurance carrier in Alaska
with a local, ‘in-house" Claims De-
partment. Oui Claims Department is
staffed by a registered nurse who con-
ducts all initial investigations of poten-
tial claims. She is supported and as-
sisted by MICA's manager who has a
background of over 30 years of casu-
alty claims experience. She also draws
upon the medical expertise of the
physicians on the MICA Board of
Governors and Risk Management
Committee.

The first steps taken by MICA's
Claims Administrator on a newly re-
ported claim are to conduct an In

depth review of the factual situation
with the policyholder, and to consoli-
date all of Ihe available medical re-
cords on the case. This initial informa
tion and documentation is provided to
one or more physicians of lhe same
medical specially as our insured, for
an opinion on whether the facts indi-
cate the standard of care was met
under the circumstances. This initial
investiga.,on and peer review opinion
provides a swift and solid foundation
upon which the defense of the case
can be built. Conversely, it can also
provide the basis for prompt settlement
If the facts prove the claim to be meri-
torious.

no, TOTAL NUMBER REPORTED CLAIMS. (1977-1985)

Physician Claims
HosF|taI Claims

| lealth Facility Claims
Suspense Pilés

Total Claims* )
“Including Suspense Piles

l#7 1978 1971 19800 181 1987 11

MICA's unique ability to respond
to the urgent needs of our policy-
holders when a real or potential claim
arises, cannot be overemphasized. Our
claims staff knows Alaska, they know
our physicians, they know our entire
health care provider community, and
most importantly, MICA is recognized
as the dominant writer of medical
malpractice insurance in Alaska that
will vigorously resist the demands of its
adversaries all the way to the jury, if
necessary, on frivolous and non meri-
torious claims.

CASE SUMMARY._{(1977-1985(2
REPORTED V. OUTSTANDIN

Claims Reported
Claims Closed
Claims FVnding/Year P.nd

181 |9

1977 1978 1979 1980 1981 1982 1981 1981 198.



isk Management at MICA had its
real beginning in December 1983
with Ihe hiring of Janet Johnston,
RN ,MSN, as the MICA staff person

charged with the responsibilities of inves-

tigation/resolution of claims along with
the institution of a Risk Management
program. Ms. Johnston's experience in
clinical nursing and as a nursing admin-
istrator and consultant, was further aug
merited by MICA’s exclusive Alaska
contract with Dr. Robert Brittain of Den-
ver. Colorado, a nationally recognized
pioneer and leader in the field of medi-
cal malpractice Risk Management. In
1984, MICA's Risk Management Com-
mittee was formed, bringing toaether
seven physicians from the Alas

cal community, each recognized as a
leader in his or her field of medical
practice. Three other physicians have
since joined lhe Committee, and several
others have been asked to serve from
time to lime to meet special needs and
to provide special expertise to the Com-
mittee and the Risk Management pro-
gram.

The initial thrust of the Risk Man-
agement Committee was to begin edu
eating itself by reviewing past as well as
new claims in an attempt to delineate
those risk management factors which
were involved. In addition, the members
of lhe Risk Management Committee
were able to meet with and to review
their efforts with Dr. Brittain.

Risk Management is primarily an
educational venture, one of identifying
those factors which are instrumental in
either provoking or preventing claims
and, once identified, of educating physi-
cians as to those factors and as to Ihe
means of either countering them or

an medi-

using them to provide a viable defense.
To this end, the Risk Management
Committee has been involved in lhe
following:
1. Seminars, utilizing both medical
and legal personnel: in one instance
to speak to relevant Risk Manage-
ment issues as viewed from both the
plaintiffs and defendant’s side of the
Issue and in another, to discuss the
proper management of the litigation
process itself from Ihe physician’s
standp Jnt.

2. Individual presentations to the
medical and nursing staffs of our
insured hospitals, using the services
of Ms. Johnston and one or more
members of lhe Risk Management

Committee.

3. Circulation of a growing library of
videotapes of lhe seminars and of
tapes made for MICA by Dr. Brittain
on specific topics of Risk Manage-
ment importance.

4 MICA Risk Management Bulletins
featuring articles on Risk Manage-
ment written by Ms. Johnston and
members of the Risk Management
Committee or reprinted from other
Risk Management periodicals pub-
lished by the insurance industry.

Unfortunately, Ihe principle of “tell
‘em. tell 'em again, then tell 'em what
you told 'em,” though valid in concept.

IS just not enough!

Recently, the MICA Board of Gov-
ernors’ Chairman wondered aloud as to
whether the Rfek Management program
was reaching the point of diminishing
returns. While it is premature to attempt
to judge the effects of a risk manage-
ment program (barely 21 months old),
claims continue to occur, often as the
direct result of the failure to observe
basic risk management principles, while
other claims prove indefensible in the
face of good medicine for lhe very same
reasons.

~ While no claim is Ihe sole result of
a single factor, it is estimated that in
excess of 40% of the claims presently



being handled by MICA, either would
not have occurred or, il brought, would
have been rendered defensible by the
proper attention to risk management
principles.

Therefore, it seems that lhe proper
response is not to continue only with
the past methods or to abandon the
effort altogether, but rather to look to a
new means of ensuring that these basic
principles are followed by physicians,
nurses and hospital administrative staff
to the point where they are effective.

As important as tort reform is to
lhe Alaskan medical community, the
number of claims relating to the failure
to follow basic risk management princi-
ples suggest that the same physicians,
nurses and hospital administrative staff
could do as much, or more, to bring
about a significant resolution of the
malpractice problem by their own ef-
forts.

Two alternative (and complemen-
tar>2 plans are presently being evalu-
ated, one of which is beginning to be
implemented at this time.

The first, a Risk identification and
Resolution Program has begun, using
staff and contract personnel to view
clinical records and policies of insured
hospitals, to make certain that those
policies reflect, insofar as practical, the
standards of the JCAH, ACS, ACOG,
and other recognized specially organi-
zations.

The second program, due to be
Rllresented for consideration by the
ICA Board of Governors later this

year, is that of a Participatory Risk

Management program which has sev-

eral aspects:
(AR The publication of a series of
selected risk management criteria as
a part of each new or renewal policy
which must be agreed to and signed
by each applicant. Failure to observe
these criteria which may be general,
pertaining to incident reporting,
medical record-keeping, etc., or
specific as with standards for specific
obstetrical procedures, may result in
cancellation of coverage, Ihe imposi-
tion of a substantial premium sur-
charge or a significant limitation on
the amount of coverage as deter-

mined by MICA's Underwriting Com -

mittee.

The risk management criteria should
not be viewed as oppressive or arbi-
trary. Actually, it represents a simple
delineation of the nationaIIY ac-
cepted and current medical profes-
sional standards for patient care and
phe/sician protection vis-a-vis medi-
cal/legal conflicts.

(B) The possible issuance of pre-
mium discounts for those policy-
holders who have demonstrated
both an understanding and an effec-
tive use of risk management proce-
dures in their practices, who also
have a history of cooperation with,

and loyalty to MICA's goals of reduc-
ing claims frequency and/or severity.

MICAs proposed Participatory
Risk Management program is not origi-
nal with Ihe Risk Management Com -
mittee but represents a program similar
to one recently instituted by Colorado's
Physician-sponsored Insurance com-
pany (COPIC) as authorized by Dr

Brittain, together with elements of Par-
ticipatory Risk Management programs
presently in use in other stales.

It is our absolute belief that the
Risk Management program underpins
MICA’s entire insurance program and
that Ihe current malpractice or medical
liability crisis of 1985-86 can he, in
large Part, ameliorated by lhe proper
(tjjse of those risk management proce-
ures.

MICA’s growing library of video
tapes by Dr. Brittain are available to
MICA insureds upon request.

General Issues in
Risk Management/
Perinatalogy (1 hour)
General Issues in
Risk Management/
Internal Medicine (1 hour)
General Issues in
Risk Management/
General Surgery (1 hour)
General Issues in
Risk Management/
Emergency Room (1 hour)
Informed Consent

and the Consent _

Form (40 minutes)

The Value of Farly
Reporting of
Potential Claims (20 minutes)
The Quality of

Medical Cate (20 minutes)

The Quality of the
Medical Record (20 minutes)

Jousting (15 minutes)
Billing Practices as a

Risk Management

Issue (20 minutes)

Managing Risk in
Cancer Diagnosis (15 minutes)
Managing Risk in the
Emergency Room (15 minutes)
Managing Risk in

Obstetrics _
Issue (15 minutes)

Videotape of the MICA Medical
Malpractice Prevention Seminar
held in Anchorage in May, 1985
This set of tapes includes the en
tire four-hour seminar including
presentations by two attorneys
specializing in malpractice (one
defense, one plaintiff) and Dr
Brittain. The 3<i-inch set contains
four tapes of an hour or less. Ihe
VHS set contains two tapes of two
hours each.

NOTE: Seueral new tapes are being
produced or purchased and their aiuul
ability will be published in MICA's future
risk management bulletins.



D  etermining adequate Fremium
levels as well as establishing and
maintaining criteria for insurabil-

ity are the key functions of the Under-

writing Department and they form the

financial foundation upon which a

Bis_clally sound insurance company is

uilt.

Each year MICA carefully ana-
lyzes the balance between its income
erived from earned premiums (and
secondarily from investment return) as
opposed to both actual and anticipated
expenditures. These include: claims
settlements, reinsurance costs, plus
normal operating expenses in addition
to incurred liabilities in reserving the
estimated costs of pending claims.

In 1985, MICA's expenditures
exceeded income from all sources, .
and Policyholder surplus was utilized
to offset this deficiency. The other
alternative would have been to imple-
ment mid-term premium increases
which the MICA Board of Governors
rejected in favor of subsidizing MICA’s
policyholders’ rates through the use of
surplus.

At the close of 1985 it was appar-
ent that premium increases were re-
quired to correct the imbalance of
expenditures and incurred liabilities
exceeding income. Additionally, a
sufficient amount of income would
have to be generated in the future to
replenish #)olicyholder surplus which
acts as a financial cushion to absorb
unexpected and catastrophic claims
experience or other unanticipated
expenses.

MICA's rate levels are not arbitrar-

ily created by lhe company. The fact
is, that domestic insurance carriers,
such as MICA, are one of the most
highly regulated industries in the
United States.

All rate increases must first be
supported by actuarily sound docu-
mentation and then reviewed hy Ihe
MICA Board of governors. The rates
are then filed with the Alaska Division
of Insurance for approval by the Direc-
tor whp’can re%ect lhe filing if he de-
termines that the rates are excessive or
inadequate. Thus, rate increases must
be fully supported by a need and thor-
oughly evaluated by the MICA staff
and the MICA Board of Governors, as
well as approved by Ihe state re?ula-
tory agency before they are imple
mented.

MICA’s underwriting guidelines
were created to provide an equitable
and uniform basis upon which to de-
termine insurability. Careful underwrit-
ing is the method utilized to comrol
the cost of insurance for the majority
of our policyholders who present a
normal exposure to loss. Conversely,
prudent underwriting would mandate
rejecting an application by a particular
physician who most likely would cause
other policyholders to support, to an
unfair degree, that physician’s claims
costs.

Ultimately, the beneficiary of pru-
dent underwriting is the physician who
is professionally ﬂualified, without a
history of medical misadventures.
Proper underwriting often involves
very painful decisions which are taken
very seriously by the MICA staff and
your Board of Governors. However,

without underwriting criteria, the finan-
cial integrity of the corporation would
clearly be impaired which patently
would not serve the best long term
interests of Ihe corporation or our
policyholders.



espite declining interest rates

and a larger portion of its port-

folio in short-term investments,
MICA's net investment income reached
$1,158,000 in 1985, exceeding the
1984 figure by more than $59,000.
This increased income was attributable
entirely to a 10% increase in earning
assets. Additionally, with the decline in
market interest rates, MICA’s portfolio
of notes and bonds increased in mar-
ket value. At year’s end, that market
value exceeded by more than
$500,000 the value shown on the
company’s books.

MICA is entering 1986 in a very
liquid position. This reflects recognition
by its board of governors of the uncer-
tainties facing the liability insurance
business in the present environment,
including the cost and terms of rein-

surance. Nonetheless, our basic invest-

ment policy continues to emphasize
high asset quality and stable returns.
In 1986, as in the paM, MICA’s invest-
ment income will be ar. important and
dependable supplement to its income
from policyholder premiums.
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Yield (Portfolio Assets) . .
$Fioures (o furch e remserted innillrs
Portfolio Assets
1985 $9.83
1984 $8.75
1982 $7.39
1981 $6 84
1980 $5.82
1979 $3.73
1978 $2.31
1977 $1.83
1976 $ 89

Net Investment Gain —(Investment income less interest expense
for State of Alaska Ioan)

$Fgr . for et inestmert Cpin FTESETEED I
1985 $948.00
1984 $889.09
983 $677.54
1982 §594.40
1981 $425.76 .
1980 $285.01 .
1979 $187.10 .
1978 $ 7403 .
1977 (5 6.86).

1976 (6 11.42).

(Yield on co*

Q@

(11.799C

(11.58%)
(12.46%)
(11.24%)
(10.44%)
(9.88%)
(8.17%)
(6.39%)
(5.33%)
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Medical Indemnity Corporation of Alaska

ASSETS
Investments—Nole C:
US government notes and bonds—designated lor retirement ol note payable.
US. government notes and bonds—Undesignaled.........mmmmmnnn
Canadian government DONGS .......umewrmrmmsmsmmmmsmmmmn
COMPOTALE NOTES.covvvvsvvvmsvssrmrssssssmsmsrssssmmsssssssssssssssss s
Short term demand notes and money market INVEStMENES........vvvvmsvsrsrsne

Premiums receivable, less allowance for doubtful accounts ol $2,000
N 1985 QNG 1984 ooooeeeseveseressersssesssesessessssesssssesssesesssessseen
ACCIUEA INEEIESE FECRIVADIE ... sseess s sesse s sessesseees
NOE TECRIVADIE oo eeeeerseensssessssesssssssssessessesess sosssssessssessesnn
Account receivable—U S QOVEIMMENT........wvmmmmmsrsmsmmmmsmmnsnn
Computer equipment, less accumulated depreciation of $7,418
iN 1985 and $3,548 1N 1984.......ccovvmsrsssssnississssssssissssin

LIABILITIES AND POLICYHOLDERS'SURPLUS

LIABILITIES
Unfaid losses and 105 AAJUSIMENE EXPENSES....vvvvvrrvsvsvrsmmsmssrsrsrssmsmsmsssesssesn
Deterred premiums—McM PolicieS ovvuvnrnnn

Deferred premiums—mcMm policies—to be refunded .

Accounts payable and accrued expenses .

Premiums received in adVanCe ...

Liability to reinSUrerS.........wewwwee

NOTE PAYABLE TO STATE OF ALASKA
POLICYHOLDERS  SURPLUS (DEFICIT )

Stv unit's h fiiiii.il Mifiis

BALANCE SHEETS
December 31

1985

S 606.354
5,658.313
247,422
2,458,178
1.113.191

10,083,458
108,953

21,298
229,036
22,884

11.933

§10,477,562

S 6,543,938

694,416
143.262
139,075

62,000

1,582,691

3,000,00

(105,129)
$10,477,562

1984

S 546,356
5,228,156
246,875
2.820,288
133,699

8,975,374
131,427

37,769
233,126

23,184
200.000

15,803

59.616.683

53.674.773
284,000

150,037
11174
401,162

4,581,146

3.000,000
2,035,537



STATEMENTS OF OPERATIONS AND CHANGES

INPOLICYHOLDERS?SURPLUS

Year Ended December 31

1985 1984
Revenue:
Premiums earned;

Physicians $2,510,344 $1,869,421
Hospitals.. 679,858 114,567
Related NEAItN CATE 141,219 109,067
3,331,421 2,693,055

Deduct (add);
Reinsurance ceded 897,183 1,119,692
Change in deferred premiums s s 410,416 (82,000)
2.023,822 1.655.363
Interest earned, less investment expenses of $53,794 in1985 and $50,458 in 1984. 1,158,190 1,099,093
TOTAL REVENUE 3,182,012 2.754,456

Losses and expenses:
fxisses and los adjustment expenses . 4587,236 2,232,720
Other underwriting expenses—Note I: oL 525,442 411811
Interest expense on note payable to Stale of Alaska -Note E . 210,000 210,000
TOTAL LOSSES AND EXPENSES 5,322,678 2.854,5"1
NET LOSS (2,140,666) (100,075)
Policyholders' surplus at beginning of year 2,035,537 2,135,612
POLICYIIOI DI RS"SURPLUS (DEFICIT) Al END Ol YEAR $ (105,129) $2,035,537

StV iihU%n



Medical Indemnity Corporation of Alaska

FUNDS PROVIDED
From operations:
NEt 0SS wommmmmmsmmrmmmsssssmsssssrssnn
Add (deduct) items not affecting cash:
Increase in liabilities
Decrease (increase) in premiums
Decrease (increase) in accrued interest receivable
Decrease (increase) in notes and
Purchase of computer

STATEMENTS OF CHANGES
Year Ended December 31

Amorti: tion of bond discount

Depreciation of computer equipment

Maturity of investm ents ..

FUNDS USED

Purchase of investments

Cash and money market investments at beginning of year

1985 1984
$(2,140,666) $(100,075)
3,001,545 834,933
receivable .. 16,471 (19,807)
4,090 (34,282)
accounts receivable 200,300 (167,618)
....... (19,351)
......... (109,857) (88,075)
3.870 3,548
FUNDS PROVIDED FROM OPERATIONS 975,753 409.273
2.000,000 1,065,000
TOTAL FUNDS PROVIDED 2.975,753 1474273
3,018,735 1,508,972
DECREASE IN CASII (42,982) (34,699)
265,126 299,825

CASH AND MONEY MARKET

INVESTMENTS AT END OF YEAR § 222,144 $ 265,126

Stee note to furmnd MAmord|
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NOTES TO FINANCIAL STATEMENTS
MEDICAL INDEMNITY CORPORATION OF ALASKA

December 31, 1985
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Roger F. Holmes,

1 984 wes ihe worst year in Ihe his-
tory of lhe roperty/casuaJty |nsur
ance mdustry

1984 experlence 1985 resulted |n Ihe

most violent market constriction in the

ns ury of the insurance jndustry. In 1985

nderiwriting losses continued o mount.

16% of the United Slates insurance in-
Ustry is for opservation of finan-

cial problems and possible insolvencies

gggfr an industrywice earty warning

Between 1975 and 1985 the medi-

malpractice field as a whole failed to
tum an underwniting profit in every year
except 1977. Medical malpractice premi-
ums nationwide in 1985 rose an avergﬁ;e
of 32%. In New York, premiums for
physicians rose an average of 52%. The
prédictions are for similar” rate ncreases in
1986. Lloyds of London, a substantial
e e

N ull ou ni

Stales market P:ompe e?y

The New MeX|co medlcal malpractice
insurance captive which vvas rowdlnﬁ
Insurance for Wy omln%tatysmlans pulled
completel y out of (he oming.

et e roavveragedodd e and ?%%“”St

percentage o def ense verdlcts in medical
rral ractloeoases rog) ed eow70% for
rst time ever The average

{ervverdlct in medi a 8ra

ag0 \es hat aver-
e now reached $955 000. At least

all physicians natlonvude are

belng sued each year. Of 75 perinatology
Rrograms in_The Unrted States, 45 now
ave vacancies, Many attnbute ths largely
lo the melpractice climate.

In the face of these dismal statistics
the push for tort reform in the '80s has

hecome Very strong, Physicians in man
stales havere/ ron% n gloudovms or y
otherwise refused to perform surgery in
an effort to dramatize this situation. Tt has
heen estimated thet if meaningful tort
reform lakes place in the medical mal-
Brachoedfleld a hillion dollars a year can
e Save

In 1985 III|n0|s adopted ac mp)
hensive medical malpractice tort
package Within very few months, a trid
udge Struck the entire scheme down as
unconstltutlonal Similarly In Louisiana
and Texas portions of medical malpractice
reform legislation were struck down as
unconstitirtional.

Conversel¥ﬁthe United Stales Su-
preme Court thout opinion
several decisions from the California Su-
preme Court upholding various medical
malpractice reforms. What sets the 1986
tort reform movement apart from earfier
movements is that many of the proposals
are not limited to the niedical melpractice
field. This shouId give those reforms
which are passed a much greater chance
of standing constitutional SCrutiny.

One short term problem with tort
reform can be seen from the 1985 lllinois
e>éoer|ence Prior 1o Ihe adoptlon of the

dical malpractice reform 9 to 10 med-

malpractice cases were filed a day in
Chlcago In the three days before Ihe
effective date of the statifte, over 1,250
medical malpractice claims were filed in
the City of Chicago with 725 of those
Suits afone being Tiled in the aftemoon
rior lo the effecuve dale of lhe statute
rs and their staff members were
standln%BO deep in six or more lines
walling "to file medical malpractice cases
thet afternoon in order lo have those
cases filed before the effective date of he

reform legislation and thus be governed
by the prior rules.

The Jocus of medical malpractice
Suits continues to center on the hospitals.
One very pood reason for this is that
80% of all' medical malpractice claims
anise from events occurring inside Ihe
hospital. One favorte attempt by plalnt]ffs
iIsto tryand hold the hospital lidble under
Ihe doctrine of ostensible agency for
emergency room goctors, pathologists
radioldgists and other medical SpeCialists
whose practice is limited solely
hospital. The courts are also beginning t
hold hosprtals strictl lisble for |n{unes
WhICh resut when equipment fals in the
Bgspltal setting resulting in injury to a

An Arizona hospital stabilized an
emer ency room pa jent and instead of
operating, transferred the patient lo a
phgllc ospital for surgery. The reason (o

trarsfer was becatse lhe patJent did
not satisfy the hos |ta% inancial requre
ments Tof admission. The Arizona Su-
preme Court held that I|censed hospitals
Vere reg ur t acoept an render emer-

gency 0
|n need of such care. The court he
ém B o
the_hospital could not transfer the patient
until all medlcaIIy indicated emergency
procedures were completed without con-
Sideration of the economic consequences.

| lospitals are now taking a close look
a lhe sarely of their parkinglots. They
are.being stied by employegs, doctors
patients and wisiors not only for oefective
conditions stich as patholes, ice and
snow, etc, but also for criminal attacks
outside of Ine hospital but on hospital
premises.

Saral s Iitipie N 1986 -
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volved lie patient's refusal lo accept
lilood i Washington, a Jehovah's Wil
ness refused before a D&C 1o consent lo
any blopd transfusion if the need arose
The patient signed a waiver form The
court found tret, this waiver form did not

rotect the hospital or the doctor where

e plantJff bled lo death as a I’ESJ|'[ of
neg |gence dunnqhee proced ure

rt found had accepted

Ihe ik of no hlood, but had not ac-
cepted the nsk of medical negligence, At
least one state supreme court found that
a competent adult patient can refuse
blood ‘even tnough Tt is life threatening.
However, where the patient is uncon-
scious, courts have ordered the transfusion
over the objection of the patient's family.
Courts have also orgered transfusion o
chltlgren over the objections of their par-
en

One of Ihe most difficuit areas facing
hospltals in 1985 mvolved acqu red -
muno deficien s%n rome

known as AIDS. The problems facmg Ihe
hospital involved the emer gency room,
eIectJve admissigns, e gloyee reIatJons
ther 10 r ure AIDS; screening and
3 \nhgtto ovu posmv\}/]eetrmstts Ques
jons fiave ansen as to whether o1 1o
doctors afflicted with AIDS snouId be
allowed to operate and whether employ-
ees with AIDS should be aIIovved t0 be
involved in patient care.

The consensus seems tobe that it is
%I gent for an?/ blood donation center
r"nospital not fo test blood for AIDS
contam|nat|on People who are a nsk are

being asked not lo donate. Since lhe
of AIDS tests in many instances
must be reported to governmental agen
Cies, the blood center’s and hospitals now
need detailed consent forms from the

donors acknowledgln% they understand
these resuits vl e so reported

Psychiatrists have been held liable lor
injuries”inflicted by one of thelr patients
on a third person when they knew that
Rerson lo Be a nsk_A simifar concern

as arisen in the AIDS situation. The
question has ansen Whether or not there
IS a duty to wam otheis who m|3ht be a
ik from the patient’s AIDS condition
ESpeCi eyV\he e the patient is a sexually
rson. For Inst

ance, must the
spouse be warned.

AIDS concerns have arisen with the
i i o
aSkng not to beg ransfused from the gen-
eral pool. Hospitals which are self insr-
ing all or a portion of their emtﬁlojye
health plan costs are faced
decisions on what scree
done since the aver; to troat an
AIDS tient In 198 has nsen o

142,000. Dactors and hospitals are
aced with being Sued a substamal num-
ber of years in the future in AIDS  refated
Cases because of the lon ncubatlon

eriod. and 5131%6
letatlon rnns two years from the date of
discovery.

At least one case arose in which a
hospital nurse sued the admitting physi-
cian for not waming her and otfer nurses

the patient wes an AIDS victim. The
nurse |nadvertentI?/ broke the skin on her
hand with a needle after giving an injec-
tion lo the patient.

The hosHtals contlnue t0 be plagued
by lavauits ans out of the granting or
enymg of staII prvil e%gs One Supreme
court held that a hospital may deny staff

privileges. One supreme court held that a
ospital may deny Stf privi es soIer
hased U %on Ihe p ician's inahility lo
Vork Wi ysicians on the’ staff.
Another supreme oourt continued Ihe
trend of ho de that a hospital may re-

e staff privileges, or: deny them
fallure to maintain liability insurance.

California held lliere was no duly by
&roctor to a patient. The proctor wes
the hospital to oversee |he oper-

ation by a surgeon who Wes applying (or
Staff privileges.”In the course of tht Oper
ation the siirgeon made an enror. The
patient sued suog[%on and the proctor
alleging. that the proctor had an obligation
to step'in. The court found that the proc-
tor owed no auty lo the patient.

Lawsuits involving informed consent
continued t make new law Surgeons
contlnu%gng be sued f%r failure 1 advise

0 U

The courts are hotg d’ﬁ'ﬁ‘ﬁﬂ mg};e
schools of thought need to be conveyed

0 the patient, not just those that the
JCtOI’S believe 1o be the preferred school
of thought In Callfornla a neurologlst
withheld the correct d |agtnos 3
patient. The testimon s that
\\es the community stangard to vuthhold
diagnoses when in" the clinical judgment
of The physician it was necessa y here
w\as no megical testimony lo t1e

rary
The Udﬁgdlras%m obhg%on to the

patJent 0 disclose all"risks associated with
medical treatment, |nc|ud|ng al natenal
facts known to the physician regard |ngr
the %entsconsdltlon an% d|a n05|s he
arolina Supreme_Court renfo
thls Dy stating tratphe |nformed consent
requwement Lpercedes Ihe “best interest
rue* The North Carolina Supreme Court

ﬁf—l-




ruled th>( a physician may have lg dis-
close nds even if he. detérmines disclo-
sure Is not In The patient’s best interest

Four stales have recently ruled on
the issue e(?f emotlonal Flstress clams
associated with medica Practjoe Incl-
dents. Only Michigan has allowed these
claims. Thé Michigan court allowed par-
ents to sue for emotional distress arising
Erlogqt circumstances surrounding a still

irth

One physician wes held liable for the
failure t waim of Ihe possibility of hemo-
philia prior to birth. The physiCian did not
cause the condition but wes sued for the
addltlonal medical costs involved in rais-
ing Ihe child. The parents claimed they
would have aborted the pregnancy hatl
they had the information concerning the
pttJtSS|bIe hoemo hilia. hIII|n0|s r'sjle(atble 1t;rorte
atte make a pharmacist
not mrnlng the patient that the physician
was overprescribing medication. A ph 3|
cian wes found liable_ to the patients f
v wrongfully prescribing megication | |n
cessive amounts when the patient wes
known drug addict. The patient later
committed sticide. Doctors are reqularty
being Sued at the present time for Tailing
to obtain an informed consent before
prescribing medication.

li Michigan a doctor was held liahle

r the injuries sustained by a person. In
an automoblle accident Where the griver,
an epileptic, wes a Pauent of the physi-
clan. The laintff claimed that the doctor
wies negligent I failing to instruct the
ep|Iept|c 0 either CUHLII ue his meglication
or not to drive after withdrawing from the
medication. In New York Ihe court ruled
as a matter of law that Ihe prescription of
a drug by a physician in an amount ex-

® @ =h

cecding lhe dosage recommended by the
manufaCturer conStituted evidence of a
deviation from Ihe proper standard of
medical care

In California Ihe court resurrects

captain of the ship doctrine to ho
the surgeon liable for the actions of a
nurse employed by Ihe hospital. The
court held that thé nurse wes acting un-
der the direction of Ihe doctor at the time
of the incident. Several doctors Were sued
for revealing the Identity of mothers who
gave up children for adoption. These
claims Involved a breach of confidentiality.
A national jury verdict survey has showri

while plaintiffs recover d favorable
jury verdct In only 29% ofthetroases
against general syrgeons y obtaln
favorable recoveries in 45% of Ihe cases
against orthopedic surgeons.

o

Alaskans did not escape the national
trends in 1985. Reported medical mal-
;r)ract]oe cIalms nearIy doubled in 1985.

he_ natjonwide reluctance of reinsurers to
oet involved in the melpractice
Fesuiteq in increased rates and decreased
policy limits for many Alaska physicians.

The Alaska Supreme Court ruled in
1985 that plaintiffs may begin discovery
n malpractice cases prior {0 the report of
the medical advlso% paneI even though

that discovery
%enerally rt of the paneI
he court held that aintiffs would gener-

ly be rei|]ud|ced it thgy V\ere required to
tun Ihe pane |ssu ItS report
unless the panel report is filed within
elghtyd of the date the heaJth care
Provl er Tiles an answer to lhe complaint.
N many instances the qourt has not even
appointed a panel within eighty days.

In 1984 the Alaska Supreme court
ruled thet a health care provider may use
a favorable expert panel report in stpport
of a motion asking lhe court to dlsmss
the plaintiff's case efore trial. -Iea th care

rov . Jers were ahle to suocessfu tg/

case several times in 1985 to force
dismissals of malpractice actions when the
plaintiff failed lo come forward with ex-
pert med|cal testimony contradicting the

panel report

Two medical malpractice cases were
fried in 1985 In the State of Alaska. One
case Was tried in Anchorage and another
In Fairbanks. Both resulted In verdicts in
favor of the health care providers. In one

ealth care provider wes actu-
alIyln ]al| at the time the case was tried

The MICA board continue to require
that all lawsuits be tried which are deter-
m|ned by MlCA'S Rt ysician consultants to

be without ment. Nothing that has hap-
pened in the legal communlty eltner n
Alaska, or in the United taf
whole, during the year 1985 shouId oper-
ate to foroe a charige in that policy,

Roger F. Holmes Is a veteran cefense
Ianyer Of 17 years in Alaska's courtroons,
Holmes specializes in tridls and appeals with

r. Burton C. Biss in the lawfirm of
BlsgamﬁOLMFS Anchorage
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Please contact me if you have any questions,

January 18, 1988

Senator Tim Kelly, Chai
Senate Labor & Commerce

Senator Jay Kerttula
SB 235

v
State Capitol
Juneau, Alaska

to,ur ea”$*£st convenience, please schedule SB 235, an act
ing

to Grant for Hospital Insurance”™ for hearing before
the Semate Labor & Commerce Committee.

90

99811






_ALAdJ
Official BuainMa

NAME

< T W \TR/ Cr™-C-1-

Vu

pATE * A ftif

SIGN-IN

ADDRESS

W x32

.. "Subject of meeting:

AC &

fiu herv ) trf Ttu

DO YOU WANT
PHONE REPRESENTING TO TESTIFY?
/v P <-pldl. £,
/
S*A-Vol/ j



BUI Version: SB 2*4

REQUEST: Publish Date:

Revision Date: Agency Affected; _ Labor

Tide: "An Act, relating to prevailing b ru :Labor Standards A Safety
rate of wages. . .

Sponsor: Hensley, Faiks and Binkley"” Components : J:fine . & Hour _ ~

Requestor: Senate Labor & Commerce

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES

TRAVEL
CONTRACTUAL

GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING 0 0 0 6 0 0

CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

THER.
TOTAL 0 0 0 u u u

POSITIONS:

FULL-TIME 1 oo
PART-TIME
TEMPORARY 1

ANALYSIS :  (Attach a Separate page if necessary)

Prenar : Tom Stuart, Director Bhone: 465-4870
Dievpi%ieodn?y Labor Standards & Safety Da{’é‘:e ~4715787__
Approved by Commissioner; $Jim Sampson T T | A / Date: _i/15/87_
Agency: Labor -
Distribution, (bz_preparer): |

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Impacted Agency(ies) page. of
Senate Secretary



W

ENTERPRISES INC.

APRIL 09, 1987

SENATOR TIM KELLY
P.0. BOX V
JUNEAU, ALASKA 99811

RE: SCR 24

DEAR SENATOR KELLY,

ASSOCIATED PROFESSIONAL ENTERPRISES,INC . WAS ONCE SENT A
VOLUNTARY SURVEY FORM REQUESTING INFORMATION ON PREVAILING
WAGES IN OUR [INDUSTRY. I FOUND THAT THE INFORMATION REQUESTED
OF ME, THEY ALREADY HAD. WIIAT I"M TRYING TO SAY IS THAT THE
SURVEY REQUESTED THAT I SUPPLY IT WITH INFORMATION REGUARDING
PAY SCALES ON TWO PROJECTS ON WHICH MY COMPANY WAS WORKING ON.
BOTH PROJECTS WERE PUBLIC PROJECTS WHICH REQUIRED THAT I PAY
PREVAILING WAGES AS LISTED IN THE WAGE S HOUR ADMIN. PAMPHLET
NO. 600. I THREW THE FIRST REQUEST AWAY. A FOLLOW UP FORM
CAME SHORTLY THERE AFTER TO WHICH I RESPONDED.

THE RESPONSE I SENT WAS THAT I WOULD BE MORE THAN HAPPY TO
PARTICIPATE IN A SURVEY ON PREVAILING WAGES PROVIDED THAT 1 WAS
ALLOWED TO SUPPLY [INFORMATION ON CONTRACTS WHERE THE MINIMUM
WAGE WAS SET BY THE LABOR MARKET OF PRIVATE [INDUSTRY.

IT IS MY FEELING THAT THE SURVEY INFORMATION THAT HAS BEEN
COLLECTED ON PREVAILING WAGE RATES DOES NOT REPRESENT THE TRUE
WAGES THAT ARE PAID IN THE PRIVATE SECTOR. THE CURRENT FORMS
ARE DIRECTED TOWARD MUNICIPAL, STATE, AND FEDERAL PROJECTS
WHERE THE MINIMUM WAGES ARE SET ARTIFICIALLY HIGH BY CONTRACTS
THAT REQUIRE YOU TO USE PAY SCALES THAT ARE UNREALIST ICLY HIGH.
FOR EXAMPLE;IN THE PRIVATE SECTOR, A HEAVY EQUIPMENT OPERATOR
IS WILLING TO WORK TOR $12.00 TO $15.00 A HOUR IN THE ANCHORAGE
AREA.  HOWEVER, FOR THE SAME WORK ON A PUBLIC PROJECT THE MINIMUM
WAGE THAT 1 CAN PAY A HEAVY EQUIPMENT OPERATOR IS $30.97 A HOUR.
REFERENCE WAGE & HOUR PAMPHLET NO. 600 DATED NOV. 2, 1986,

POWER EQUIPMENT OPERATORS, GROUP I.

IF 1 MAY OFFER YOU ANY FURTHER [INPUT ON THIS SUBJECT,
PLTASE FEEL FREE TO CONTACT ME ANYTIME. IF THERE ARE ANY HEARINGS
OR .NY NEED FOR PRIVATE SECTOR PARTICIPATION ON A COMMITEE, I AM
AVAILABLE.
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MEMORANDUM OF AGREEMENT
BETWEEN
U.S. DEPARTMENT OF LABOR
EMPLOYMENT STANDARDS ADMINISTRATION
AND
ALASKA STATE DEPARTMENT OF LABOR

PARTIES TO AGP.EEMEMT; Deputy Under Secretary, Employment Standards
Administration, U. S. Department of Labor, Washington, D. C., and the

Conmissioner, Alaska State Department of Labor, Juneau, Alaska.

SUDJECT OF AGREEMENT: The Davis-Racon Actr.-4 U.S.C. 276a-?.76a7,nnd
Related Acts listed in 29 CFR Part 1, Appendix A, which require payment of
prevailing wages and fringe benefits to employees of contractors and
sub-contractors engaged in Federal or Federally-assisted construction
projects, and Alaska Statutes, A.S. 36 et seq., which requires payment of
the current prevailing wage rates to construction workers and field

surveyors employed on public construction projects.

PURPOSE IF AGREEMENT; To initiate a joint cooperative effort between

the Drploymcnt Standards Administration, U.S. Department of Labor, and the
Wage and Hlaur Administration, Alaska Department of Labor, to provide mutual
assistance in acquiring data to be used in determining prevailingwage

rates for the construction projects subject to the above statutes in Alaska.

OBJECTIVE OF THE AGREEMENT: To conduct surveys ofwage ratespaid®on
construction projects iIn the State of Alaska in suchamanner that the data
gathered will be useful to both parties. To this end, the Alaska

Department of Labor agrees that:

A. Whenever it conducts a survey it will perform the following:
(@ the notification of interested parties;
@ the solicitation of payment evidence; and

(3 the collection of such evidence.



B. 1t will conduct surveys in accordance with the procedures and
instructions contained in the WH "Construction Wage Determinations
Manual of Operations™ and 29 CFR Part 1. To this end, the State will
confer regularly with the U.S. Department of Labor, Wage and

Hour Division, Region X.

C. It will make available to the U. S. Department of Labor copies of all
payment evidence submitted in connection with the surveys, together
with such other information relating to the conduct of the surveys as
may be required by the U. S. Department tf Labor to evaluate the scope

and thoroughness of the surveys.

D. It will regularly inform the U.S. Department of Labor as to the
progress of the surveys and will notify the U.S. Department of Labor
when issues and events arise which impact the conduct of the surveys or

have implications for its conclusions.

E. It will treat all payment evidence gathered in conduct of these surveys

as confidential.

Similarly, the U.S. Department of Labor agrees that:

A It will provide guidance and assistance in the conduct of the surveys,
including, but not limited to:
(@ Examples of forms and form letters;
(@ Advice on methods of survey administration and data organization;
® In identifying areas where surveys are needed; and

@ In any other aspects of the survey deemed necessary.



B. It will inform the Alaska Department of r.nr nf renuintn»u>.
administrative or other events or actions which have implications for
the conduct of the surveys, analysis of the data, or use of the

conclusions of the surveys.

C. It.may use the information submitted by the Alaska Department of Labor
at its cwn discretion for any purpose including the determination of

prevailing wage rates.

PERICD OF PERFORMANCE: This agreement shall remain in effect until it

is terminated by either party. Inasmuch as both parties to this agreement
recognize the need for current, up-to-date information regarding the
prevailing wages in the construction industry in the State of Alaska, both
parties agree that it is desirable to conduct comprehensive prevailing wage

surveys in the State on an annual basis.

Mothing in this agreement shall preclude either party fromconducting its

own survey anywhere within theState of Alaska.

TERMINATION: Either party may terminate this agreement on 30 days

written notice to the other party.

This agreement may be modifiedby mutual consent whenspecific changes are

deemed to be iIn the best interest of either party.

AGREED TO:
FOR THE STATE (Signature)_
CWV&rg 7N (Print NameJ
COAn nu
(Title of Official)
cTd/ue- Do . 77 (Date)
FOR EMPLOYMENT S
U.S. DEPARTM
" (Signature)
(Print Name)
JUL 111985
Deputy- Under Secretary for (Date)

Employment-. Standards. U.S. Department of Labor
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8 AAC 30.050

8 AAC 30.050. WAGE SCALE, (a) The
department will determine the prevailing wage
rate to be paid laborers, mechanics and field
surveyors. This determination will be published
by the department in the pamphlet “Laborers’
and Mechanics Minimum Rates of Pay.”
Prevailing wage rates will be periodically revised
by the department, on a regional basis, to
correspond with the prevailing wage rate for
similar work.

(b)  The prevailing wage will be determined on
a regional basis for two geographic regions of the
state, North of North 63 degrees Latitude and
South of North 63 degrees Latitude. A region
may be subdivided into zones when the commis-
sioner determines that the prevailing wage rate
has local variations within the region. In deter-
mining the prevailing wage rate for a region or
zone, the department will consider the prevail-
ing wage that represents majority penetration
for each work classification. In the event that
there is no majority penetration the depart-
ment will set the prevailing wage rate in the
following manner:

(1) If less than a majority of the persons
employed at a particular skill level in a particular
job class receive the same wage, the prevailing
wage rate will be determined by taking the
arithmetic mean (average) of the wages in the
survey for the job class being considered.

(2) Prior to the calculating the arithmetic
mean, the survey will be adjusted by eliminating
five percent of the extreme wage rates.

(3) For example, in a survey consisting of 75
different pay rates the rates will be arrayed in
order of size. Five percent at both ends of the
scale, the four highest and four lowest, will be
eliminated. The remaining 67 rates will be the
final survey from which the arithmetic mean will
be determined to be the prevailing rate of pay.

(4) In determining the prevailing wage rate
for a region or zone, the department will
consider the prevailing union wage local practice
and any other standard considered by the
department to be appropriate.

(c) Special prevailing wage rate terminations
may be requested for special * ts or special

8-12.1



Register 83, October 1982

worker classifications, if the work to be per-
formed does not conform to traditional public
construction for which a prevailing wage rate has
been established under (a) of this section.
Requests for special wage rate determinations
must be in writing and filed with the commis-
sioner at least 30 days before the award of the
contract. An applicant for a special wage rate
determination shall have the responsibility to
support the necessity for the special rate. An
application for a special wage rate determination
filed under this section must contain

(1) a specification the contract or project on
which the special rates will apply .and a descrip-
tion of the work to be performed;

(2) a brief narrative explaining why special
wage rates are necessary;

(3) thejob class or classes involved;

(4) the special wage rates the applicant is
requesting, including survey or other relevant
wage data to support the requested rates;

(5) the approximate number of employees
who will be affected; and

(6) any other information which might be
helpful in determining if special wage rates are
appropriate.

(d) The prevailing wage rate established in (a)
of this section shall be considered the minimum
wage rate that shall be paid to various classes of
laborers, mechanics, and field surveyors.

(e) This section shall be made part of every
contract that falls within the scope of AS
36.05.010 and 36.05.070(a). (Eff. 7/8/73, Reg.
47; am 7/30/82, Reg. 83)

Authority: AS 36.05.010
AS 36.05.030
AS 36.05.070
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ALASKA ADMINISTRATIVE CODE
TITLE 8. LABOR *
PART 2. RESIDENT EMPLOYMENT

CHAPTER 30. PUBLIC CONTRACTS

Article
1. Wages and.Hours (8 AAC 30.010--8 AAC 30.040)
2. Wage Scale (8 AAC 30.050--8 AAC 30.058)
3. Employment Preference (8 AAC 30.060--8 AAC 30.080)
4. Investigations and Hearings (8 AAC 30.090--8 AAC 30.110)
5. General Provisions (8 AAC 30.900--8 AAC 30.920)
ARTICLE 1..

WAGES AND HOURS

Section

10. Notification of contract awards
20. Certified payroll

35. Fringe benefits

38. Independent suocontractors

*Section 1. 8 AAC 30.010 is repealed and readopted to read:

NOTIFICATION OF CONTRACT AWARDS, (@) Within 20 days of awarding a
public construction contract, the contracting agency shall notify the
commissioner in writing that the contract has been awarded. The notice must
conform to the requirements of AS 36.05.035. The notice must specify the
percentage of the total funding from federal sources, if any, and must
identify the sources.

(b) Within three days of awarding a subcontract on a public
construction project, the prime contractor or subcontractor who awards a
subcontract shall notify the commissioner in writing of the name and address
gf each company awarded a subcontract and the dates on which the work will

egin.

(c) Verification of a prime contractor®s bonding as required by AS
36.25.010 and AS 08.18.071 emust be by certified statement furnished to the
commissioner by the contracting agency which awarded the contract.

(d) Verification of a subcontractor®s bonding as required by AS
08.18.071 must be by certified statement furnished to the commissioner by the
prime contractor which awarded the subcontract. (Eff. 7/8/73, Register 47; am
7/30/82, Register 83; am / / , Register )

Authority: AS 36.05.030
AS 36.05.035



*Section 2. 8 AAC 30.020(c) 1is amended to read:

© i lieu of submitting ADL 334, a contractor may submit the
company®s [HIS] payroll form. However, the [HIS] payroll form mustTSHALL]
contain the information required by AS 36.05.040 [AND A STATEMENT THAT THE
CONTRACTOR IS COMPLYING WITH AS 36.10.010]. (Eff. 7/8/73, Register 47; am
7/30/82, Register 83; am / / , Register )

Authority: AS 36.05.030
AS 36.05.040

*Section 3. 8 AAC 30.020(d) is amended to read:

(d) Owner/operators of equipment such as bulldozers, scrapers,
bacKhoes, cranes, drilling rigs, welding machines, and the like on public
construction contracts shall be included on their certified payrolls in the
same manner.as any other-laborer, mechanic or field surveyor. [WHO PERFORM
DUTIES AS LABORERS, MECHANICS, OR FIELD SURVEYORS WHILE WORKING AS CONTRACTORS
OR SUBCONTRACTORS ON A PUBLIC WORK PROJECTS] (Eff. 7/8/73, Register 47; am
7/30/82, Register 83; am / / , Register )

Authority: AS 36.05.030
AS 36.05.040

*Section 4. 8 AAC 30.020 is amended by including a new subsection to read:

(e) A contractor awarding a subcontract to an owner/operator of trucks
or other hauling equipment shall include the owner/operator in its certified
payrolls. These certified payrolls may contain the notation "owner/operator"
in place of the hours workedand wages paid. (Eff. 7/8/73, Register 47; am
7/30/82, Register 83; am // , Register )

Authority: AS 36.05.030
AS 36.05.040

*Section 5. 8 AAC 30. is amended by adding a new section .035 to read:

8 AAC 30.035. FRINGE BENEFITS. The department will, in its
discretion, defer recovery of fringe benefits due employees of a union
signatory contractor for work performed on a public construction project to
the union trust unless the union trust states to the department, in writing,
all the steps it has taken to recover the fringe benefits and why it cannot
proceed further. All monies recovered by the department for union fringe
benefits will be paid to the union trust on behalf of the employees affected.
(Eff. / / , Register )

Authority: AS 36.05.010
AS 36.05.030



*Section 6. 8 AAC 30. is amended by adding a new section .038 to read:

8 AAC 30.038. INDEPENDENT SUBCONTRACTORS, (&) A subcontractor whc
performs duties as a laborer, mechanic, or field surveyor while working as a
contractor or subcontractor on a public works project is a laborer, mechanic,
or field surveyor under AS 36.05.050. In an action to collect prevailing
wages owed a contractor or subcontractor, the department will credit all
payments by the prime contractor under the subcontract to or on behalf of the
subcontractor against the wages and fringe benefits due.

(b) A contractor may offset against prevailing wages owed those
payments made to employee fringe benefit trust plans approved under ERISA 19
U.S.C. 81001, et seq., which do not exceed the amount the department
determines as prevaTTing and publishes in wage and hour administration
pamphlet #600. (Eff. / / , Register ) .

Authority: AS 36.05.010
AS 36.05.030

ARTICLE 2.

WAGE SCALE

Section

50. Wage surveys

55. Special wage rates
58. Job class

*Section 7. 8 AAC 30.050 is repealed and readopted to read:

8 AAC 30.050. WAGE SURVEYS, (@) The department will determine the
prevailing wage rates to be paid laborers, mechanics and field surveyors and
will publish this detennination in the wage and hour administration pamphlet
#0600, "Laborers and Mechanics Minimum Rates of Pay." Prevailing rates will be
revised at least annually. Prevailing rates of pay will be established for
commercial and residential construction projects.

(1)) To give consideration to local wage variations iIn setting the
prevailing wage rates within the state, the department will divide the state
into Alaskan urban statistical areas and Alaska rural statistical areas.

() An urban statistical area is a city, city and borough
combination, or organized borough with a population of at least 25,000 persons -
based on the most current census figures produced by the research and analysis
section of the department.

(2 A rural statistical area is an area with a population of less
than 25,000 persons based on the current census produced by the research and
analysis section of the department and with boundries established by the
United States Bureau of Census for its census areas.



(©) In determining the prevailing wage rate for a statistical area, the
department will consider the prevailing wage that represents the majority
penetration for each work classification. There 1is majority penetration if
over 50 percent of the workers in a work classification receive the same
wage. If there is no majority penetration, the department will set the
prevailing wage rate in the following manner:

(D) If less than a majority of the persons employed at a particular
skill level in a particular job class receive the same wage, the prevailing
wage rate will be determined by taking the arithmetic mean (average) of the
wages in the survey for the jc.b class being considered.

(2) Prior to calculating the arithmetic mean, the survey will be
adjusted by eliminating five percent of the extreme wage rates. For example,
in a survey consisting of 75 different pay rates, the rates will be arrayed in
order of size. Five percent at both ends of the scale, the four highest and
four lowest, will be eliminated. The remaining 67 rates will be the final
survey from.which the arithmetic mean will be determined to be the prevailing
rate of pay.

(® In a survey to determine the prevailing wage rate in a given
statistical area, for commercial construction, all projects of conmercial
standards, for which the~cost is more than $2000, will be surveyed. Where
adequate data is available tnrough survey of private sector projects in an
area, only private sector projects will be used to determine the prevailing
wage. If sufficient data upon which to make a wage determination is not
available through private sector projects the following types of projects in
their respective order will be surveyed for the wage determination:

(A) Public funded state projects;
(B) public funded federal projects; and

(©) comparable projects in regions with similiar demographic
properties. Under no circumstances will wage rates for urban statistical
areas be imposed upon rural statistical areas.

(4) Heavy and highway construction projectswill be surveyed using
any and all projects available since such projects are traditionally funded
frompublic sources, state and federal.

(B) In a survey to determine the prevailing rate for job classes in
a statistical area, a minimum of six (6) employees in an individual job class
on a specific project is required before a wage determination can be made for
the job class.

(d) The department will establish prevailing wage rates for the
following classes of construction:

(1) highway construction;.



(2) heavy construction;
(3) commercial construction; and
(4) residential construction.

(e) The prevailing wage established under this section snail be
considered the minimum prevailing wage rate that must be paid to various
classes of laborers, mechanics and field surveyors.

() This section shall be made a part of every contract within the
scope of AS 36.05.010 and AS 36.05.070(a). (Eff 7/8/73, Register 47; am
7/3/83, Register 83; am / [/ , Register )

Authority: AS 36.05.010
AS 36.05.030
AS 36.05.070

*Section 8. 8 AAC 30. is amended by adding a new section .055 to read:

8 AAC 30.055. SPECIAL WAGE RATES. Special prevailing wage rate
determinations may be requested for special projects or special worker
classifications, if the work to be performed does not conform to traditional
public construction for which a prevailing wage rate has been established
under 8 AAC 30.050. Requests for special wage rate determinations must be in
writing and filed with the commissioner at least 30 days before the award of
the contract. An applicant for a special wage rate determination shall
justifiy the necessity for the special rate. An application for a special
wage rate determination filed under this section must contain

(@) the specifications of the contract or project on which the special
rates will apply and a description of the work to be performed;

(b) a brief narrative explaining why special wage rates are necessary;
(c) thejob class or classes involved;

(d) thespecial wage rates the applicant isrequesting, including
survey or other relevant wage data to support the requested rates;

(e) theapproximate number of employees who will be affected; and

() anyother information which might be helpful in determining if
special wage rates are appropriate. (Eff. / </ , Register )

Authority: AS 36.05.010
AS 36.05.030

AS 36.05.070



*Section 9. 8 AAC 30. is amended by adding a new section .058 to read:

8 AAC 30.058. JOB CLASS, (@ In determining the job classes for which
the department will establish a prevailing wage rate, the department may
consider the traditional trades and crafts, the description of the work in
contract documents, the skills required to perform the work, the dictionary of
occupational titles, and whether the work is performed at a remote site.

(1) A remote site is isolated and relatively distant from the
normal amenities of civilization and requires workers, out of practicality, to
eat, sleep and socialize there as a condition of employment. A remote site is
usually far from employees®™ homes and requires that employees remain at the
work site for extended periods.

(2) Examples of job classes necessary to complete a contract at a
remote job site would be cooks, bakers and camp maintenance persons.

(b) In determining the job class of a particular worker, the department
will depend primarily on area practice surveys. In an area practice survey,
the department will determine how contractors performing similar work in the
statistical area classify their workers. If, iIn the discretion of the
department, there 1is not enough similar work to provide a representative
sample, the department may expand the survey to include other statistical
areas. If an area practice survey 1is not feasible, the department will, in
its discretion, rely on factors listed in (a) of this section. (Eff. / 7/
, Register )

Authority: AS 36.05.010
AS 36.05.030
AS 36.05.070

ARTICLE 4.
INVESTIGATIONS AND HEARINGS

Section

90. Investigation and procedures
100. Hearings

110. Decisions

ASection 10. 8 AAC 30.090 is repealed and readopted to read:

8 AAC 30.090. INVESTIGATION AND PROCEDURES., (&) The division will
investigate potential violations of AS 36.05 on its own initiative or on the

complaint of any person.

(b) IT the division finds after investigation that a violation of AS
36.05 has occurred, it will provide the contractor who has violated AS 36.05
with a notice of violation describing the violation. This notice must inform
the contractor of the results of the investigation, must require that the



contractor correct the violation within 20 days after receipt of the notice,
and must notify the contractor that failure to correct the violation may
result in placement of the contractor on a list of violators barred from
bidding or performing public contracts under AS 36.05.090. The division will
send tne notice certified mail or personal service to the contractor in
violation, the prime contractor if a subcontractor is in violation, and the
contracting agency.

(©) A notice issued under (b) of this section is final unless the
contractor, prime contractor,or contracting agency affected files an appeal
with the division within 20 days after receipt of the notice.

() The appeal must be in writing and must:

(A) state objections to the division®s findings and a summary
of facts in support of each objection;

(B) state reasons, if any, why the contractor should not be
barred from performing public contracts under AS 36.05 090; and

(©) describe the relief sought.

(2 The division®s decision will be based upon the division®s
record including the written appeal and will state the facts relied upon in
deciding the appeal.

(3) At the director®s discretion a hearing will be held on the
appeal to supplement the record where clarification or additional facts are
necessary for proper resolution of the appeal.

(4 A hearing held under this section will be conducted in
accordance with 8 AAC 30.100.

(d) If satisfactory evidence of compliance with AS 36 under (b) of this
section is not received by the division within the time set forth in the
notice, the division will issue a decision on the prevailing wages due.

Copies of the decision will be sent to the contractor, the prime contractor if
the contractor is a subcontractor, and the contracting agency.

(e) Upon 1issuing a decision under (c) or (d) of this section that
prevailing wages are due, the division will serve the contracting agency with
a demand to withhold contract payments due the prime contractor.

() If it appears that the delay in following the procedures in (b),
(¢) and (d) of this section will jeopardize payment to the workers of wages
owed from accrued payments under the contract, the director may direct the
contracting agency to withhold funds pending the division®s investigation and
the exhaustion of these procedures. In no case may workers be paid until
these procedures are exhausted.



©@ Upon receipt from the division of a demand to withhold contract
payments, the contracting agency shall immediately withhold the amount stated
from the prime contractor. Withholding must continue until the division
directs otherwise. Contract payments withheld under this section must be
witnheld from the contractor in addition to any other amounts retained by the
contracting agency.

) upon debarment of a construction contractor from a public works
project, the commissioner will notify the state disbursing officer or local
fiscal officer and all political subdivisions of th. state of the name and
address of the contractor debarred. (Eff. 12/4/76, Register 60; am 7/30/82,
Register 83; am / / , Register )

Authority: AS 23.05.060
MG

AS 36.05.030

AS 36.05.090

*Section 11. 8 AAC 30.100(b) 1is amended to read:

(b) The division will give notice to the respondent and to the
complainant, if any, of the time and place of the hearing on an alleged
violation of AS 36.05 [OR AS 36.10J by certified mail, [RETURN RECEIPT
REQUESTEDJ or by personal service at 1<ast 20 [15] days before the hearing.
The notice will contain a copy of the complaint, if any, and a description of
the alleged violation which will be considered at the hearing. (Eff. 12/4/76,
Register 60; am / / , Register )

Autnority: AS 23.05.060

ONC))
AS 36.05.030
*Section 12. 8 AAC 30.100(d) 1is amended to read:
@ The commissioner [DIRECTOR] will appoint a [WAGE AND HOUR

INVESTIGATOR AS] hearing officer to preside over the hearing and to make
findings of fact and conclusions of law to be used as a basis for the
director®s decision. A person [AN INVESTIGATOR] who has investigated the
alleged violations [OR TAKEN PART IN THE INFORMAL CONFERENCE UNDER 8 AAC
30.090] will not be appointed hearing officer. (Eff. 12/4/76, Register 60;
am / / , Register e

Authority: AS 23.05.060
AS 36.05.030 -

*Section 13. 8 AAC 30.110(b) is amended to read:

(b) Upon making & [HIS] decision, the director will serve it upon the
respondent and tne complainant, if any, by personal service or certified
mail. [, RETURN RECEIPT REQUESTED] If the director determines that the
respondent has violated AS 36.05 [OR AS 36.10], the [HIS] decision may contain



cease and desist orders and other orders and relief. When the violations of a
contract are determined to be willful the decision may include an o”der
placing [-.INCLUDING A RECOMMENDATION THATJ the respondent LBE PLACEDJ on a list
of violators who are barred from performing public contracts as provided under
AS 36.05.090 [AND AS 36.10.090, AS HE CONSIDERS APPROPRIATE TO CORRECT THE
UNLAWFUL CONDUCT].  (Eff. 12/4/76, Register 60; am / / , Register )

Authority: AS 23.05.060
AS 36.05.030

*Section 14. 8 AAC 30.110(c) 1is amended to read:

©) The director®s decision becomes final 30 days after it is issued
unless an interested party files a notice of appeal in the Superior Court
under tne rules of appellate procedure. [IF, AFTER THE DIRECTOR"S DECISION
Finding the respondent in violation of as 36.05 or as 36.10 IS served on him;
THE DIRECTOR DETERMINES THAT THE RESPONDENT HAS NOT CEASED OR HAS FAILED TO
CORRECT THE UNLAWFUL CONDUCT, HE WILL REFER THE MATTER TO THE ATTORNEY GENERAL
FOR ENFORCEMENT.] (Eff. 12/4/76, Register 60; am / / , Register )

Authority: AS 23.05.060
AS 36.05.030

ARTICLE 5. m

GENERAL PROVISIONS

Section
900. Definitions
920. Scope of "public construction”

*Section 15. 8 AAC 30.900 is amended by adding new paragraphs to read

(8) "apprentice”™ means a worker an apprentice program which has
been registered and approved by the commissioner of labor in writing or in an
apprenticeship program registered with the Bureau of Apprenticeship and
Training, United States Department of Labor;

(9 "division” means the Division cf Labor Standards and Safety;

(10) "working days™ means Monday through Friday excluding state
holidays.

(11) "commercial construction”™ means one of three categories as
follows:

()] "commercial building construction™ is the construction ¢
sheltered enclosures with walk-in access for vie purpose of housing persons,
machinery, equipment, or supplies. It includes all construction of such
structures, the installation of utilities and the installation of equipment,



both above and below grade level, as well as incidental grading, utilities and
paving. Additionally, such structures need not be "habitable"™ to be building
construction. The installation of heavy machinery and/or equipment does not
generally change the project™s character as a building. Examples: apartment
building (b stories and more), arenas (enclosed), automobile parking garages,
banks and financial buildings, commercial buildings, detention facilities,
dormitories, fire stations, hotels, libraries, museums, office buildings,
power plants, restaurants, schools, shopping centers, and warehouses. The
examples set forth are illustrative of the comparable projects to be

surveyed. They are not indicative of actual public construction projects;

(B) "heavy construction” are those projects that are not
properly classified as either "building,” highway,” or residential.” Unlike
these classifications, heavy construction is not a homogeneous classi—
fication. Because of this catch-all nature, projects within the heavy
classification may sometimes be distinguished on the basis of their particular
project characteristics. Examples: antenna towers, bridges, breakwaters,
dams, dikes, drainage projects, electrification projects (outdoor), land
reclamation, pipe lines, reservoirs, sewage collection and disposal lines,
sewers (sanitary, storm, etc.), tunnels, water mains, and water and sewage
treatment plants (other than buildings);

(© "highway construction” is the construction,alteration or
repair of roads, streets, highways, runways, taxiways, alleys, trails,paths,
parking areas, rest areas, waysides, and other similar projects not incidental
to building or heavy construction. Examples: concrete pavement, curbs,
excavation and embankment (for road construction), fencing (highway), guard
rails on highway, highway signs, highway bridges (overpasses, underpasses,
grade separation), medians, parking lots, resurfacing streets and highways,
runways, shoulders, storm sev/ers incidental to road construction, and street
paving;

(12) "residential construction” means those projects involving the
construction, alteration, or repair of single family houses or apartment
buildings of no more than four (4) stories in height. This includes all
incidental 1items such as site-work, parking areas, utilities, streets and
sidewalks. Examples: apartment buildings (4 stories or less), single family
houses, mobile home developments, multi-family houses, married student
housing, and town houses.

(13) The term "contractor™ as used in AS 36.95.010(1) and in this
chapter includes a person, a nonprofit corporation, a public or private
unincorporated community and any other entity receiving public funds through
the bid process, or through the grant process, which undertakes, or offers to
perform, or submits a bid to construct, alter, repair, move or demolish a
building, highway, road, railroad, or any type of fixed construction,
including excavation and site development and erection of scaffolding which is
intended for use as a traditional government facility in providing services or
activities under contract for the state or a political subdivision.

10



(A) Factors to be considered in determining if a project
performs a traditional governmental function are (1) degree of public use of
the project; (2) percentage of public funding; (3) source of other funds; (4)
whether the state or political subdivision of the state has any responsibility
to maintain and/or operate the facility after completion; and (5) whether
government has historically pruvided this service.

(1% The term "other state subdivision™ as used in AS 36.95.010(6)
includes any state board, commission, regional school board with respect to an
educational facility under AS 14.11.020, public corporation or other
organizational unit created under the executive, legislative, or judicial
branch of state government. (Eff. 7/8/73, Register 47; am 12/4/76, Register
60; am 7/30/33, Register 83; am / / , Register )

Authority: AS 23.05.060
AS 36.05.030

*Section 16- 8 AAC 30 is amended by adding a new section to read

8 AAC 30.920. SCOPE OF PUBLIC CONSTRUCTION, (a) The terms "public
works project,”™ construction project,” and "construction contract” as used In
AS 36 mean public construction as term is defined in AS 36.95.010(3).

(b) "Public construction™ or "public works™ as used in AS 36.95 does

not include
(1) maintenance or service contracts to prevent a decline, lapse,

or cessation from the existing state or condition, as opposed to contracts for
repair which contemplate restoration to soundness of an existing structure or
thing which has become imperfect. Examples of such contracts are contracts
for removal of snow from roads, highways and airports; contracts for
janitorial services in public buildings; and contracts for weed trimming along
roads and highways. Examples of contracts for repair, which are covered under
AS 36 are contracts for reparing or redecorating public buildings; contracts
for filling potholes in roads and highways; and contracts for recaulking
windows in public buildings;

(2) force account work performed by employees of a political
subdivision, or employees of a public nonprofit entity receiving a grant under
AS 37.05.315, AS 37.05.316 or AS 37.05.317; and

(3) design or preconstruction survey work before the formulation of
the construction project. However, design or preconstruction survey work
which is undertaken immediately before or during construction and involves
laying off distances and angles to locate construction lines and other layout
measurements including the setting of stakes, the determination of grades and
levels and other work which isperformed as anaid to the crafts which are
engaged in the actual physicalconstruction of the project, 1is covered by AS
36. (Eff. / [/ , Register )

Authority: AS 36.05.030
AS 36.95.010

0O
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POSITION PAPER AGAINST LEGISLATIVE
ACTS TO WEAKEN WAGE
PROTECTION FOR ALASKAN WORKERS
SB 244 SR 24

1To: Our Honorahle Senators:
I The Senate today has scheduled a hearing on severe amendments
l'to our Alaska Title 36 wage law. We are wuncertain why such
I?important bills as SB 244 and SR 24 have been moved so quickly by
_this Senate. Due to this speed, | am having my concerns express
;Imailed to you today since uhese bills are serious threats to
I working people throughout Alaska and should bhe considered by our
i\ILegislature beforeaction is taken. i

Throughout the past years, Alaskans throughout our state have
j testified before you, written to you, signed petitions sent to
gyou, and sent public opinion messages to you asking that our
.iLegisIature in Juneau not weaken our Alaskan Title 36 (Davis-\
l.'Bacon) wageprotection law. Perhaps these people cannot afford to
:!travel toJuneau, but webelievetheir message has been sent—and |,
Lhopefully heard.

These people not only live in Anchorage and Fairbanks, but,
, just in the past months, we have spoken with construction workers
bin Kodiak, Kenai, Homer, Copper Center, Talkeetna, Palmer, Delta,
jiNome, Valdez, Sitka, Ketchikan, Nenana, Unalaska, Yakutat, and |
j elsewherein the Bush whosupportAlaska Title 36andthe liveable
°wage it protects. And they wunderstand such efforts to weakeni



bills will not weaken the Title 36 wage law but merely "adminis-
ttratively adjust" the wages. We ask our representatives, however,
1to consider one question. Will these Dbills result in lower wages
!Ifor Alaskan workers?They will.  And they may also result in
i lower wagesfor rural people thanother Alaskans. We believe this
Jois the primary "intent" of the proponents.

We hope our Legislature will consider the facts on what
i.impact this  will haveon Alaskan workers and the reason Alaskans
working in the private sector are entitled toa fair Title 36 wage

law .

Title 36 History in Alaska
Alaska Title 36 requires that the prevailing wage be paid on
T!public construction, whether in the Bush or not. Alaskans in the

T Tt

j; Bush are fully entitled to this wage protection, as are other
| Alaskans. In fact, the original sponsor of Title 36 was Senator
, Lomen (R) from Nome in 1931. And it has bheen supported by our
.FAIaskan leaders, such as Bill Egan, since statehood for the
'Loenefit of Alaskan workers in the private sector.

.. This is the first effort to fragment the state's wage law $o
Ithat lower wages will be provided outside Anchorage and Fair-
jbanks. As a gractical matterQthere is insufficient construction
Hactivity in the Bush to regionalize the wage process without
runfairly lowering the wagerates. We have seen no movement by

IAlaskan voters in support of the proponents' bill,
|



It is a known fact in the construction industry that the
]primary policy of Title 36 (Davis-Bacon) is to prevent the impor-
iltacion of cheaper workers into our state and to protect our
‘state's wage standards.  This policy was spelled out in the

legislative history of federal Davis-Bacon law (testimony of
| Senators Bacon (R), Davis (R)), the model for our Alaska Title 36
j("little Davis-Bacon"), and was directly stated by out Alaska
JSupreme Court in 1982. Sitka v. Construction Laborers, 583 P.2dJ|
F 901 (Alaska 1982). As it is designed, it protects local hire! !

The proponents of SB 244 claim that their bill is necessary
to prevent Alaskans in Fairbanks and Anchorage from working in the
" 3ush. We challenge these proponents to directly establish i
:i regional hire through "local hire ordinances" if that is the real
intent. Otherwise, the only practical impact of this bill will be
ﬁito lower wages for rural Alaskans. -
| ;
! The Private Sector Employees in Alaska i
:i Alaskans in our private sector are seriously struggling withj
| their livelihoods rightnow and do not needfurther injury. We
j<i_believe it is an obligation of our Legislature to be concerned for 'I
j people in the private sector and he supportive.

SB 244 would do "double  damage" to Alaskan construction,
jworkers. It is obvious that most Alaskan construction workers ;
. have had severe income problems due to the lack of work in the|
j construction industry. | can tell you that in our Local alone,

our members have worked an average of only 760 hours for the



entice year of 1986. Ard | am also certain that it is just as sad
a picture for all construction workers. With the current loss of
work, these people do not need "double damage" by then cutting

mheir wages.
y Few state dollars are spent in the private sector, and we
Ibelieve that these Alaskans deserve a livable standard of living
Iland the support of our Legislature.
[
jRural Alaskans Also Deserve Title 36 Wages

Rural Alaskans want and deserve full Title 36 wages equal to
jlother Alaskans. We also hope our Legislature supports them. As a

r"practical matter, SB 244 would not support these people since its

|Jaffect and obvious intent is to weaken Davis-Bacon wage for rural
iand Native Alaskan residents.

The absolute benefits that the Davis-Bacon Act provides for
;Native Americans has been documented. In 1979, proponents
| attempted federal support to repeal wage protection laws for
;LNative American HUD housing projects. In response, Native leaders
testified that Davis-Bacon strongly protects the Native workers
|Ffrom wage exploitation.  They pointed out that standard Davis-
I 'Bacon wages assure that Native workers do not work "side by side"
!Iwith non-Natives at lower wages. (Peter McDonald, Chairman,
' Navajo Tribal Council (largest in U.S.).) Other Native leaders
{supported Davis-Bacon for assuring their people a livable wage
Iwhen the minimal work occurs in their area. They also pointed out
that this encourages training of their people, who deserve this

opportunity. In Alaska, several AFL-CIO locals have offered such



training to Alaskan Natives. But, obviously, those with more
resources (i.e., State of Alaska, Native Corporations) can be
effective with such vocational training.

Finally, it has been proven untrue that full wages for rural
Iresidents unreasonably inflate public project costs. While it can
Ilbe arqgued that the State should not "chisel” Alaskan workers for
mhis purpose, the wages earned by Alaskans are a minor cost of
isuch projects. Unfortunately, the cost of most projects is pri-
marily spent on supplies and equipment imported from the Lower 48.

And, mere importantly, it has been proven that the cost of
lrural projects is not inflated by Davis-Bacon wages which people |
'earn on these projects in their own community. See Evaluation of
. the High Cost of Indian Housing (HUD Region I[X, June 1979). After
I'study of this issue, the HUD Report stated that Davis-Bacon wage |
Tprotections did not result in significant costs to the projects. 1
iWe believe our Alaskan residents—rural or otherwise—are also '
“entitled to this protection of our Davis-Bacon wage law and aski
your support by withdrawing and opposing SB 244

Mano Frey .

Executive President, AFL-CIO

Business Manager, Laborers
Local 341
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STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
3ill Version: SB 257
REQUEST Publish Date:
Revision Date: Agency Affected: Department of Revenue
Title: "(...) Bus. Lie. Act; relating to BRU: Public Services Operating

release of information obtained (...)"
Sponsor: Rules Com, by request of Governor  Components:
Requestor: Labor

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 87 FYy 88 FYy 89 FY 90 Fy 91 Fy 92
PERSONAL SERVICES - - - - -
TRAVEL
CONTRACTUAL - 27.
SUPPLIES -
EQUIPMENT
LAND & STRUCTURES - - - - - -
GRANTS/CLAIMS - - - - - -
MISCELLANEOUS - - ) - - -

R
o ©
|

TOTAL OPERATING 28.9
I CAPITAL
I REVENUE R 9653.4 2051.6 10300.8 3754.6 10300.8

FUNDING: (Thousands of DoL.ars)

GENERAL FUND - 28.9 - - — -
FEDERAL FUNDS - - - - - -
OTHER . — . : — —
TOTAL - 28.9 - ' i

POSITIONS:

FULL-TIME - - - _ _ B
PART-TIME - - - - _ -
TEMPORARY - - - - - -

ANALYSIS: Attach a separate page if necessary

Prepared by: Sally Smi Phone: 465-2392
Division: Date: 04/28/87
Approved by

Commiss Date:

Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)
Senate Secretary
page 1 of _2



CONTINUATION OF FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 257

Estimated Revenue:

Revenue estimates are based on total business license receipts for each
year shown. Renewals for a biennial license established in 1988 will
be due every other year. There will be no renewal licenses in FY89.

Assumption: There will be a 17% per year decrease in new licenses
issued through FY89, and a 2% per year decrease in renewal licenses
issued through FY89. This is based on the decrease in sales from 1985
to 1986. Afcer FY89 license sales will level off and remain steady.

With an effective date of 1/1/88, FY88 sales will only be for one-half

the fiscal year. Assumption: 100% of renewal licenses and 50% of new
licenses will be purchased during this six month period.

Estimated Expenditures: e

Contractual: FY 88
Systems Analyst/Programmer
3 months at Range 18B ($4,217per month) 12.6
Printing notice to current licensees 1.1
Postage 13.2
Forms design and typesetting 1.0
Supplies: Envelopes J-Q
Total 28.9

Page 2 of 2



STATE OF ALASKA 1967 LEGISLATIVE SESSION

FISCAL NOTE
.®R Bill Version:,
REQUEST Publish Date:"

Revision Date: 5/1/87
Title:"(.._.) Bus. Lie. Act; relating to
release~~of information obtained (...)"

Sponsor:Rules Com, request of Governor Components:

Requestor: Labor and Commerce

EXPENDITURES/REVENUES:  (Thousands of Dollars)
1 I FY 87 FY 88
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDS & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

P e 2 s T
|
—h

I
RP=RPrPRP R RRPRRE R
I

[ CAPITAL

[E
|
?

[ REVENUE

FUNDING: Thousands of Dollars
i rcMCDAk (men ) 1
FEDERAL FUNDS
OTHER
TOTAL 28.S

T oor

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY I

ANALYSIS: Attach a separate page if necessary

(See attached)

Prepared By:  Sally Smith T
Division: Public Services T

Approved by Commissioner:
Agency: Revenue n A

Distribution (by Agency preparing fiscal note)
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary

| FY 89
I

—_ e -
|

[E

Agency Affected:
BRU: Public Services Operating”

CSSB 257

Revenue

1 FY 90

1

B el N e

Phone:

Date:

Date:

1

page

IFY

PRPRRPRRRP -

465-2392
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CONTINUATION OF FISCAL NOTE ANALYSIS

For B111/Resolution No. CSSB 257

Estimated Expenditures:

Contractual: FY88
Systems Analyst/Programmer
3 months at Range 18B ($4,217 permonth) 12.6
Printing notice to current licensees 1.1
Postage 13.2
Forms design and typesetting 1.0
Supplies: Envelopes 1”0

Total 28.9



