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HEARING OFFICERS

In November 1984 two half-time hearing officers jJjoined the AR~C
staff f adjudicate surety fund claims and license actions. The
A_.REC executive director estimates that the hearing officers will
complete the backlog of surety fund claims in eight to ten

months. Given this estimate, we believe that AREC should
re-evaluate 1its hearing officer position. AREC may only need
one half-rime hearing officer in FY 86. The other half-time

hearing officer might be wutilised as a hearing advocate to
assist in AREC 1investigations and hearing preparations.

FILING FES

As of October 4, 1984, persons filing surety fund claims must:
pay a $250 filing fee. We understand that the Tfiling fee was
established to discourage the filing of frivolous claims. Since
AREC does not investigate surety fund clainms, all claims
including those considered frivolous must be adjudicated by a
hearing.

We believe that the $250 filing fee is excessive, if net

unnecessary. A $50 filing fee, as currently charged by small
claims court, would be more reasonable. In addition, a filing
fee would not be necessary if surety fund claims were included
with Jlicense complaints. Frivolous claims would be 1identified

during staff investigations of license complaints.

CLAIM RECOVERY

According to AREC statute 08.88.490, when the Commission pays a
surety fund claim, "the Commission shall be subrogated to all of
the rights of the claimant to -the amount paid and the claimant
shall assign all of his right, title, and interest 1in that
portion of the claim to the Commission.” Based on this statute
prevision, AREC has attempted to recover paid claims and hearing
costs from the licensees who committed the license violations.
However, our review found that AREC recovery attempts have been
minimal. We round that AREC has sent only one r.cnce, datec
July 31, 1984, to the licensees requesting payment.

As of September 14, 1984, AREC showed the following <clainm
recovery statistics:

Number Total Amount Total
of of Claims Paid and Amount Recovered
Licensees Hearing Costs Incurred From Licensees
33 $200,680 $33,597
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CLAIM WARRANTS

During our review, we found two $10,000 warrants which should
have been returned to the State treasury. Eoth warrants were
issued as surety fund claim payments, but the warrants were
never forwarded to the claimants. One warrant, 1issued December
1981, was being held pending the outcome of an appeal made by
the respondent. However, the warrant 1is no Jlonger vredeemable
because of 1its age. The other warrant, 1issued March 1984, was
not forwarded to the claimant due to a May 1984 court
interpretation which disallowed payment of the claim.

RECOMMENDATIONS
In the area of surety fund claims, we recommend that AREC:

1. Establish a minimum fund balance for the Real Estate
Surety Fund. Surety fees would only be assessed if
the fund balance becomes 1less than the minimum.

2. Combine license action and surety fund claim hearings.

AREC should also consider including surety fund claims
with license complaints.

3. Reduce the $250 filing fee to a more reasonable
amount, such as $50. However, 1if AREC includes surety
fund claims with Jlicense complaints, the filing fee

should be discontii ued.

4. Re-evaluate the staff hearing officer position. Given
the executive director"s estimate of future workload,
AREC may only need one half-time hearing officer in
FY 86.

5. Proceed to recover paid claims and hearing costs fronm
licensees.

6. Return the two $10,000 warrants found 1in Commission
files to the State treasury.
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OFFICE AUTOMATION

Office automation 1is essential for AREC to operate an effective
and effi" ient regulatory agency. Our review found that AREC
could 1improve 1its current automation as discussed below.

CURRENT AUTOMATION

Our review found that AREC needs to 1improve its current office
automation. AREC currently wutilizes a Wang word processing
system. We found that this system 1is being utilized far beyond
its intended capabilities and 1is supplying only a fraction of
the automated support needed by AREC.

In our opinion, AREC could use a computer system, not jJust the
word processing system, to support the following areas:

1. Licensing - For weach licensee, AREC needs computer
support which will capture and provide access to
current and historical data including:

a. personal. data

b. licensing examination resultO

C. initial license date and number

d. current license status

e. history and dates of status changes

f. current employer

g. employer history and dates

h. current license complaint or surety claim

1. history of disciplinary actions

je renewal and expiration dates
Office Registration - For each real estate office,
AREC needs computer support which will <capture and
provide access to current and historical data

including:

a. office address/telephone number

b. date office registration submitted

C. current office status

d. type of business/list of partners or
corporation officers

e. current broker 1in charqge/license number

f. history of brokers 1in charge with dates of
employment and dates cf termination

g- trust account name/number,bank

-21-
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3. L:.cense Complaints and Surety Fund Claims - For each
license complaint and surety fund claim, AREC needs
computer support which will capture and provide access
to current and historical data including:

a. case number

b. date initiated

C. complainant/address/telephone number

d. respondent/address/telephone number

e. history of acticns taken and dates

f. next actions to be taken and dates

g- current case status

h. history of status changes
If AREC would improve 1its current automation, weenvision a
separate field (screen of 1information) for each 1licensee. Each
field would be accessed bv the licensee®"s license number. In

addition, each field would provide other reference numbers such
as the license number of the licensee™s employing broker, the
identification number of the licensee®"s real estate office, and
file numbers of any license complaints or surety fund claims.

By 1including license numbers and other reference numbers, a
computer could manipulate information to produce licensee
rosters by real estate office or license type (broker, associate

broker, orsalesperson). To produce these rosters on the
current word processing system, the AREC 1license examiner, must
sort information in 23 separate system documents. A recent

roster of brokers took Ih davs to compile.

IMPROVED AUTOMATION

The Department of Commerce and Economic Development 1is taking

steps to improve the Commission®s office automation. The
department®s computer systems specialist is currently reviewing
two alternative systems. These systems include:

1. Wang Office Information System (0IS) 140. This systenm

is primarily a high-powered word processor with
limited data processing capabilities.

2. Wang VS System 30. This system 1is a ccmputer with
high-volume, interactive computing capabilities. This
system is currently being utilized by the State's

Division of Occupational Licensing 1in Juneau.

Given the information processing needs of AREJ, we believe AREC
needs acomputer system such as the Wang VS System <30, net
another word processor. According to the department®s computer
systems specialist, the department has identified a refurbished
VS system 30 which 1is available for purchase. If purchased,



;his computer system could be utilized by AREC and other
department operations 1in Anchorage.

We believe the department®s computer systems specialist should

also consider replacing the Commission®s printer. We found the
current daisy-wheel printer to be quite slow in printing
licenses and licensee rosters. For example, a recent roster of

brokers (approximately 750 names and addresses) rack almost: four
hours to nrint.

RECOMMENDATIONS
In the area of office automation, we recommend that AREC:

1. Replace the current word processing system. Of the
two alternative systems being <considered for AREC
(Wang OIS 140 and Wang VS System 80) , the VS systen
is assumed to adequately support the Commission®s
information processing needs; a formal needs
assessment would confirm its desirability.

2. Consider vreplacing the <current daisy-wheel printer.
We Dbelieve that AREC operations would benefit by
having a higher speed printer.
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INTERNAL MANAGEMENT CONTROL

To increase operational efficiency and effectiveness, the
Commission needs to 1improve 1its internal management <control.
Specifically, we found that the Commission needs to establish
two essential elements of internal management control as
discussed below.

STANDARD POLICIES AND PROCEDURES

Our review found that the Commission has not established
standard policies and operarinc procedures to give direction to
staff decisions, and zo set bounds wirnin which such decisions
and resulting actions are acceptable to the Commission.
According to the AREC executive director, staff currently
receive verbal directions from individual commissioners.

IT the Commission would establish standard policies and
operating procedures, we envision the Tfollowing advantaaes for
AREC:

1. Staff effort could be economized. It would be
unnecessary for the staff to redecide the same 1issues.

2. Deleaat.jn of authority could be facilitated. Staff
would be expected to proceed with actions so long as
the situations are covered by the policies and
procedures.

3. Control could be made easier. Policies and procedures
would lead to uniformity of staff actions.

DELEGATED AUTHORITY

Our review also found that the Commission has not delegated
authority to give 1its staff the right to decide and the cower to
carrv out decisions within the starf"s responsibilities. During
our review, we witnessed staff frustration as a result of not
being given the authority to carry out responsibilities.

IT the Commission would formally delegate authority to 1its
staff, we believe that the delegation should be spelled out 1in

writing.
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RECOMMENDATIONS

In the area of internal management control, we recommend that
AREC:

1. Establish standard policies and operating orocec.urss

2. Delegate authority in writing to its staff.



OTHER ISSUES

During our review, we identified other 1issues which should be
addressed by AREC. These issues and our recommendations are
provided below.

CONFIDENTIALITY OF INVESTIGATIVE FILES

The Commission®s open investigative files include
unsubstantiated allegations of professional misconduct. A
recent Attorney General opinion for AREC states that information
in the Commission®s open investigative files may not be withheld
from public inspection. However, a prior Attorney General
opinion for the State®s Division of Occupational Licensing
states that the division®s open 1investigative files may Dbe
withheld from public inspection. Since AREC and the Division of
Occupational Licensing have similar information in their
investigative files, we question the different Attorney General

opinions. In our opinion, the subiects of unsubstantiated
allegations have a constitutional riant not tc have the
information made public until the AREC investigation is

completed and the relevant facts are presented at a public
hearing.

Recommendation

We recommend that AREC request an explanation from the Attorney
General concerning the different opinions given to AREC and the

Division cf Occupational Licensing. To ensure the
confidentiality of open 1investigative files, we recommend that
AREC statutes include a provision that all records of

investigation and information obtained by the Commission during
an investigation are confidential and may not be made available
by the Commission for public inspection.

TRUST ACCOUNT AUDITS

The AREC executive director estimates that over Tfifty percent of
the complaints filed with the Commission 1involve 1improper trust

account management. Given this estimate, we question the lack
of trust account audits currently being conducted by AREC. As
previously mentioned, the AREC auditor has conducted only three
audits of broker trust accounts 1in the last; three years. Each

of these audits was conducted as part of a complaint
investigation.

IfT AREC could employ an Investigator 1Il to handle complaint

investigations, the <current AREC auditor <could conduct trust

account audits on a full-time basis. Vie envision these audits

being conducted as a service to brokers. Any accounting or
-26-

-56-



procedural deficiencies found and <corrective actions needed
would be discussed with brokers during exit conferences.

Recommendation

IfT staff resources would be available, we recommend that AREC
conduct trust account audits to 1identify and resolve problems
before the problems <cause <complaints to be filed with the
Commission.

OPERATIONS MANUAL FOR COMMISSIONERS

AREC commissioners do not have an operations manual which could
include:

current statutes and regulations;

delegated authority to staff;

by-laws;

standard policies and operating procedures;

case law;

forms; and

other information which the commissioners deem
appropriate.

Recommendation
We recommend that AREC develop an operations manual. This
manual would provide excellent orientation material for new
commissioners.

AREC/ALASKA ASSOCIATION OF REALTORS

We found that both the Alaska Real Estate Commission and the

Alaska Association of Realtors (AAR) share the common goal of
having effective and efficient regulation of the State®"s real
estate profession. Rased on this common goal, we believe that

joint AREC/AAR committees could be utilised to study common
concerns such as continuing education for licensees and statute/
regulation revisions.

Recommendation
We recommend that the Alaska Real Estate Commission and the

Alaska Association of Realtors form joint committees to study
common concerns.
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STATE OF ALASKA —58— OIVISION OF LEGISLATIVE AUDIT



08-H2LH

BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF COMMERCE & TSSHmMaska oos, t
ECONOMIC DEVELOPMENT PHONE: 465-2500

OFFICE OF THE COMMISSIONER

December 30, 1985

Mr. Gerald L. Wilkerson
Legislative Auditor

Division of Legislative Audit
P.0. Box W

Juneau, AK 99811

Dear Mr. Wilkerson:

Thank you for the opportunity to comment on your preliminary
audit report on the Alaska Real Estate Commission.

Enclosed is the response from the Alaska Real Estate Commission
on "A Performance Report on the Department of Commerce and
Economic Development, Alaska Real Estate Commission,

September 19, 1985."

Sincerely,

-or"Loren H. LounsBljry
7 Commissioner

LHL/wfs3357W

122785a
Enclosure
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STATE 0? ALASKA
MEMORANDUM jr~Vy?2Jd Vv

To: Loren Lounsbury DATE: December 20, 1985

Commissioner
Dept, of Commerce & Economic Dev.

From: James L. Magowan
Executive Director
Alaska Real Estate Commission

Re: Answer to Preliminary Report of the Division of Legislative Audit

The real estate commission has reviewed the preliminary report of the
Division of Legislative Audit and submits the following response:

Recommendation No. 1

The commission concurs with this recommendation and has implemented

procedures that <comply with the recommendations set out 1in the report.
Procedures implementing each of the five points specifically mentioned have
been adopted. The procedures now in place are attached (Attachment ﬁ 1).

Recommendation No. 2

The commission concurs with this recommendation. The commission has referred
several major claims to the attorney general for collection. The commission
is also submitting an application for membership 1in the Anchorage Credit
Bureau so that it can be a source of credit information about licensees who
have suspended licenses due to non repayment of the fund. The commission 1is
also supporting an increase in the small claims limit to $5000.

The authority to suspend licenses until the fund is repaid, without an
additional hearing became effective October 2, 1984. Counsel advised that
this authority applied to claims filed since that time. Commission policy

and practice 1is to suspend the license of any licensee against whom an award
is granted until the fund Ls repaid or satisfactory arrangements for

repayment are made. The commission was advised that even with the statutory
authority to suspend a license when the fund 1is not repaid it is necessary to
advise the licensee, prior to the hearing, that this may occur. Licensees

are now so notified and the order to suspend the license 1is contained in the
final decision, again upon advice of counsel or hearing examiner as to the
requirements for "due Process".

Effective recovery of most claims, particularly Large ones requires that the
commission execute against property or assets of the parties. This requires

that the commission have court judgements. I"he commission feels that
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effective recovery will, therefore, vrequire additional assistence and time
from the AG. The commission is also seeking statutory authority to execute
on orders of payment out of the surety fund as though they were judgements,
without further extended court proceedings once an award has been sustained
on appeal or the time for appeal has tolled without appeal being filed.

Prior to the "suspension”™ clause being added to the statute the commission
attempted collection 1in 1983. It sent letters to all licensees advising of
the possibility of court action 1if the fund were not reimbursed. This
attempt was largely ineffective due to the commission®s 1inability to actively
pursue the claims in court.

Recommendation No. 3

The commission concurs with this recommendation. The commission has
requested that an attorney be assigned to assist with this on numerous
occasions during the past nine years. During 1985 the commission formed a

Project Action Committee one of the tasks of the committee was the
preparation of recommendations for statutory ammendments that the commission

could submit for consideration during 1its Sunset" review. The commission is
submitting the results of this committee"s work for ~consideration by the
legislature. The issues specified in the LBA report as well as numerous

others are addressed.

The ~commission concurs with the specific changes recommended in points 1
through 5 in the recommendation.

The commission 1is using a new renewal system for 1986-87 biennium. Before
changing the dates for renewal the <commission 1is going to evaiuai.e the
efficiency of theis system as well as its cost effectiveness. Recent
computer technology may make the current biennium clerically manageable and
less costly than going to a Monthly or Birthdate renewal. The commission is
not locked into one system over another but does not wish to introduce a new
system until it is sure that it will not be 1introducing additional costs at
the same time.

Recommendation No. 4

The commission concurs. An additional clerical position is desperately
needed at this time.

Recommendation No. 5
The commission concurs and a time accounting system 1is now in effect.

Analysis of Public Need

The commission generally concurred with the findings of this section. The
commission however notes that managerial and policy changes of the past 18
months have just begun to produce noticeable effects. The rate of complaint

closures and license actions has begun to show dramatic increase.

In response to Item I1l the commission notes that it supported a filing fee
of $50 for a surety claim. The $250 filing fee was enacted over

recommendations from the commission and the industry that a Jlower fee be
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adopted. There have been two known <instances where claimants reported that
they would need additional time before they could file a claim because they
needed to obtain the money to pay the fee. There have been no substantiated
instances at this time that a claim with at least face validity was not filed
due to the amount of the fee.

The commission is currently reviewing options for the conduct of routine
trust account audits including the possibility of developing a self-audit
program that will enable the commission to identify problems 1in a more cost
effective manner while at the same time offering the licensees a valuable
educational and self help tool.

0179M

62- "3



Complaint Investigative Procedures Checklist

1. Complaint Receipt: and evaluation

Day a. The Complaint® Clerk will:

[ 1] (1) 1log in the compaint with assignment of a complaint number;

[ 1] (2) establish a complaint file to include:

(a) a; procedural checklist;
(b) a contact record sheet;

[ 1] (3) forward the file to the Investigator.

[10] (4) send ten-day letters to identified licensees;

(5) post responses to the file and forward them to the Investigator
for evaluation.
b. The Investigator will:
[1-3] (1) assign a priority classification;
[1-3] (2) assign a classification as to type of alleged violation;
(3) identify the licensees to be <contacted for response to the
complaint (and any surety claim that accompanies the complaint);
(4) initiate an 1investigative report under paragraph 2a.
2. Complaint evaluation:

[1-3] a. The investigative report will include:
(1) allegation(s) of the complainant;
(2) violations that appear to be present;
(3) evidence that supports the allegation(s);
(4) probable outcome of the complaint;

[30] t." Ten-day letter responses received. For failure to respond,
initiate subpoena procedures 1in paragraph 8.

[30] c. The Investigator will evaluate the responses and decide:

(1) to investigate further, or
(2) to close:
(a) complete the investigative report for the file;
(b) summarize the complaint for:
1 the weekly report to the Director;
2 the report for the next Commission meeting.
3. Investigation:

[45] a. Write a *work plan to detail the work required to complete the
investigation and when the work will be accomplished. The work plan
will be reviewed by the Executive Director.

[90] b. Interview witnesses.

[90] c. ldentify needed additional documentation and obtain it.

d. Record contacts and other work done on the complaint on the contact
record sheet inside the —complaint folder. The time taken for that

particular entry will also be recorded.
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[150]

[150]

[150]

[150]

[150]

[150]

[180]

[180]

[180]

Hearing:

a. Complete the Investigative Report.
i
b. Draft the accusation or statement of issues for the license action
with the investigative report as the basis for this document.
. v

c. Submit the draft license act on and the investigative report, along
with necessary evidence, to the Assistant Attorney General for review
and critique.

d. Determine whether a license actionwill be heard with or without
Attorney General participation after consultation with the Director
and the Assistant Attorney General. If without, the Investigator

and/or the Director will represent the Commission at the hearing.

e. Prepare the final copy of the license action document.

f. Serve the license action on the licensee(s) and copy to the
Commission:

(1) complete the affidavit of service;

(2) provide notice of defense.

(a) If a notice of defense is not filedwith the Commission
within the specified fifteen days, prepare for an uncontested hearing
at the next Commission meeting.

(b) If a notice of defenseis filed, copy the license action,
with notice(s) of defense, to the appropriate Hearing Examiner.

(c) If an entry of appearance is filed at any time by an

attorney, copy the complete file to the Assistant Attorney General who
may decide to enter the case if not already involved.

g- Provide required assistance to the Hearing Examiner and/or the
Assistant Attorney General to arrange for and conduct the pre-hearing
conference and hearing.

Commission meeting:

a. After hearing, <copy the proposed decision to all parties, to the

Commissioners and to the Lieutenant Governor.

b. Ensure that the adoption order is signed by the Chairman.

Post-meeting:

a. Copy all parties with the adopted decision hy certified mail.

Include a reconsideration request form to the licensee if the decision was

to suspend or revoke;

b. Notify each complainant of complaint closure;

c. Publish the decision results in the licensee"s local newspaper

thirty days after service of the adopted decision to the licensee (and
counsel) if there has been no request for reconsideration granted by the

Commission and/or appeal to the Superior Court.
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7. Stop Orders:

a. When a stop order is needed, coordinate service with the Commis—

sion. The Commission will be given a brief explanation of the need for
the subpoena; this will be a written statement so that all members receive
the same information. The stop order may be served with approval of a
majority of the .Commission. Any Commissioner not contacted directly will

be informed by telegram.

b. The Investigator will draft the stop order and have the Assistant
Attorney General review it for completeness and propriety.

c. The stop order may be served by certified mail or in person by the
Investigator. If in person, the Investigator will make sure that the
subject(s) understand that it 1is a definite order from the Commission to
stop the identified activity, and that to continue 1is a violation which
could result in a further charge.

d. Following service, the Investigator will complete an affidavit of

service.
e. If a notice of defense 1is filed, a copy of the stop order, with the
investigative report of the circumstances, will be provided to the

Attorney General's office as soon as possible to comply with the
requirement that hearings be scheduled within thirty days.

f. If the subject <continues to operate after service of the stop
order, the Investigator will notify the Attorney General®s office to

enforce the order.

8. Subpoenae:

a. When a subpoena 1is needed, the Investigator will poll the Commis—
sion for approval. The Commission will be given a brief explanation of
the need for the subpoena; his will- be a written statement so that all
members receive the same 1information. A majority of the Commission must
approve service. Any Commissioner not contacted directly will be informed

by telegram.

b. Service may be by mail or 1in person. An affidavit of service will
be completed.

c. If the recipient of the subpoena does nor comply, the Investigator
will contact the Attorney General®"s office to request enforcement. The

Investigator will provide any assistance that may be requested by the
Assistant Attorney General.

0CO7K/5 Mk 1V 102985
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Complaint Investigative Procedures
1. Complaint Receipt:

a. The Complaints Clerk will, within two days of receipt:
(1) 1log in the complaint with assignment of a complaint number;
(2) establish a complaint file to include:
e(a) a procedural checklist;
(b) a contact record sheet;
(3) .forward the file to the Investigator.

b. The Investigator will, within one to three days of receipt:
(1) assign priority and violation type classifications;
(2) list the licensees to be contacted for response to the complaint;
(3) initiate an investigative report as described in paragraph 2a.
(4) return the file to the Complaints Clerk to send ten-day letters.

c. The Complaints Clerk will send a ten-day letter to all 1identified
licensees. The letter will include a copy of the complaint and copies of
supporting documentation which are necessary to understand the complaint and
which the licensee would not already have.

d. Respondents to receive ten-day letters for a surety claim will be the
same as those for the parallel license complaint.

2. Complaint Evaluation:

a. For each complaint, the Investigator will initiate an 1investigative
report. This report will serve as the basis for the decision to close or
proceed to hearing. It will 1include information as to contacts, information
sources, 1information and conclusions. At the start, this report will list the:

(1) allegalLion(s) of the complainant;

(2) violations that appear to be present;

(3) evidence that supports the allegation(s);
(4) probable outcome of the complaint.

b. The responses to ten-day letters should be received within thirty days
of the complaint filing date. IfT a respondent fails to respond, a second,
certified, notice of complaint will be sent. If the respondent still fails to
respond, a subpoena will be served according to procedures 1in paragraph 5.

c. Upon receipt of the response(s) to the ten-day letter(s), the Investi-—
gator will reevaluate the complaint. Following this reevaluation, there will

be a decision to dose the complaint without action or to investigate further,

d. If the decision is to close, the Investigator will summarize the events

of the complaint, without names, and specify the reason for closure. The sum—
mary will be included in the weekly report to the Director ;-d in the Investi—
gator®s Report to the Commission at the next meeting. The investigative re—
port will be completed with an explanation of the reasons for closure and will
be included 1in the complaint file. The complaint file will then gO to the
Complaints Clerk for closure letters to be sent to the parties. The complaint

is considered closed at this time unless new information or a Commission
request cause it to be reopened.
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e. An unqualified 1license applicant will not receive a ten-day letter.
The case will go immediately to the statement of 1issues stage 1in paragraph 4.
An investigative report as specified in paragraph Ic will be initiated.

3. Investigation: With the decision to investigate further, the investiga—
tive report draft to date will serve as the basis for the investigation.

a. A work plan will be written by the Investigator which will detail what
work remains to be edone to complete the investigation and when the various
elements of that work will be accomplished.

(1) The work planis due within forty-five days of the complaint date.
(2) The work planwill be reviewed by the Executive Director.

b. Interview witnesses.

c. ldentify needed additional documentation and obtain it.

d. The investigative report will serve as a record of the investigation.

e. Record contacts and other work done on the <complaint on the contact

record sheet inside the complaint folder. The time taken for that particular
entry will also be recorded.

f. Theinvestigation will be completed within ninety days of complaint
receipt. By that tinme, the Investigator will determine whether the complaint
should be taken to hearing or closed. The procedures asoutlined in paragraph

If will be used whenever the complaint is to be closed without action.
4. Hearing: the Investigator will:
a. Complete the investigative report.

b. Draft the accusation or statement of issues for the license action.
The investigative report will serve as the basis for this document.

c. Submit the draft license action to the Assistant Attorney General for
review. The investigative report and supporting evidence will be provided to
the Assistant Attorney General at the same time for this review.

d. Determine whether a Jlicense action will be heard with or wi thout
Attorney General participation after consultation with the Director and the
Assistant Attorney General. If without, the Investigator and/or the Director
will represent the Cpmmission at the hearing.

e. Prepare the final copy of tne license action document.

f. Serve the license action. Service can be in person or by certified
mail to the last registered address of the licensee.
(1) Provide notice of defense.
(2) Complete the affidavit of service.

g. Notice of Defense:
(1) If a notice ofdefense is not filed with the Commission within the
specified fifteen days, prepare for an uncontested hearine at the next



Commission meeting as specified in paragraph 4j.
(2) With a notice of defense:
(a) assign the case to a Hearing Examiner;

(b) copy the accusation/statement of issues, with notice(s) of
defense, to the Hearing Examiner. .
(c) copy the/ license action, with notice(s) cf defense, the

investigative report and full documentation, to the Assistant Attorney General
if the case ,is to be."heard with Attorney General participation.

(3) The Assistant Attorney General willbe 1informed of each instance
where anattorney files an entry of appearance and will have the option to
enter any case where the Commission staff hadpreviously intendedto proceed
alone. If the AssistantAttorney General decides to enter thecase, copy the

entire file to the Attorney General®s office.

h. Copy the served accusation/statement of issues to the Commission.

i. Provide whatever assistance is required by either the Hearing Examiner
or the Assistant Attorney General to arrange for and conduct the pre-hearing
conference and hearing.

5. Commission meeting:

a. Upon receipt of the.proposed decision after hearing, provide copies to
the parties, all Commissioners and to the Lieutenant Governor.

b. Once decided, ensure that the adoption order 1is signed by the Chairman.

C. Provide <copies of the closed complaint summaries for review by the
Commission.

d. An uncontested hearingwill have neither a Hearing Examiner nor an
Assistant Attorney General present. The Investigator will present the case to
the Commission at the meeting as if the matter were contested. Each Commis—
sionerwill be provided with a full copy of theinvestigative report and

evidence that supports the accusation or statement of issues.
6. Post-meeting:

a. Copy all parties with the adopted decision 1in the Jlicense action by
certified mail. Include a reconsideration request form to the respondent if
the decision was to revoke, suspend or deny.

b. Notify each complainant of complaint closure.

c. Publish the decision in the licensee's local newspaper on three
successive weekends thirty days after service of the adopted decision to the
respondent (and counsel) if there has been no granted reconsideration request
by the Commission and/or appeal to the Superior Court. Publication can be

immediate 1in uncontested cases,

7. Stop Orderd:

a. When a stop order is needed, the Investigator will poll the Commis—
sion for approval. The Commission will be given a brief explanation of the



need for the stop order; this will be a written statement so that all members
leceive the same information. A majority of the Commission must approve
service. Any Commissioner not contacted directly will be informed by telegram.

b. The Investigator will draft the stop order and take it to thelAttorney
General"s office for reyiew. The Investigator will also ask the coordinating
Assistant Attorney General to review enforcement procedures available should
the subject(s) of tqe .stop order refuse to abide by it.

c. The stop order may be serv® * by certified mail or in person by the
Investigator. Upon service of the stop order, the Investigator will make sure
that the subject(s) understand that it is a definite order from the Commission
to stop the 1identified activity, and that to continue 1is a violation which
could result in a further charge.

d. An affidavit of service will be completed.

e. A copy of the stop order, with supporting documentation and the
investigative report, will be provided to the Attorney General®s office if a
notice of defense is filed. This will be done as soon as possible after

receipt to comply with the requirement that hearings in such matters be
scheduled within thirty days.

f. If the subject continues to operate without Ilicensure after service of
the stop order, the Investigator will notify the Attorney General®"s office to
enforce the order.

8. Subpoenae:

a. When a subpoena is needed, the Investigator will poll the Commission

for approval. The Commission will be given a brief explanation of the need
for the subpoena; this will be a written statement so that all members receive
the same information. A majority of the Commission must" approve service. Any

Commissioner not contacted directly will be informed by elegranm.

b. Service may be by mail or 1in person. An Affidavit of Service will be
completed.

c. If the recipient of the subpoena does not comply, the Investigator will
ccntact the Attorney General®s office by memorandum to request enforcement.
The Investigator will provide any assistance that may be requested by the

Assistant Attorney General.

0007K/8 Mk 1V 102985
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CONTACT RECORD

Complainant . Respondent fim Telephone
Broker
1 Associate Brcser !
Telephone !

j
Salesperson

H.ethod or place of contact: /
T--Telephone L— Letter 1 Interview
Office: '

A— AREC R— Respondent's C— Complainant's

DATE METHOD WHO CONTACTED PURPOSE AND REMARKS

-70-



T: Michael Thill, Staff Assistant date: April 30, 1986

Senate Labor & Commerce Committee
FILE NO:

TELEPHONE NO: 465-3600

from: Harold M. Brown , subject: Proposed amendment
Attorney General ) to SB 487 concern-

By: /,.//\v ¢ \ ing general regula-
Peter B. Froehlich ! tion adoption
Assistant Attorney General authority

As | mentioned to you by telephone yesterday, there 1is
an additional clarifying amendment that should be inchided in SB
487 on the Real Estate Commission. That amendment would correct
an apparent oversight which has resulted in the absence of an
explicit grant to the commission of general regulation adoption
authority. Currently, AS 08.88 includes two explicit grants to
the commission of specific regulation adoption authority, but no
grant ox the typical general regulation adoption authority usual —
ly given to occupational licensing boards and commissions.

The commission has the following explicit specific reg-—
ulation adoption authority:

Sec. 08.88.081. COMMISSION REGULATIONS. The com—
mission shall adopt regulations pertaining to the re—
sponsibilities of persons licensed under this chapter
and the grounds for revoking or suspending a license.

Sec. 08.88.111. COMMISSION REGULATIONS. The com—
mission shall adoptprocedural regulations describing

(1) how it conducts an examination?

(2) how a person applies to take an examination,
applies for a license, and registers that person® of—
fice.

I propose that AS 08.88.081 be amended to add a general regula—
tion adoption authorization and at the same time consolidate the
two specific authorities as follows:

* Sec. 2. AS 08.88.081 1is amended to read:
Sec. 08.88.081. COMMISSION REGULATIONS. The com—
mission shall adoptregulations necessary to «carry out

the purposes of this chapte\ including regulations

(D) pertaining to the responsibilities of persons
licensed wunder this chapter and the grounds for

i, 2
01001 A],lev 10/791 >z



Michael Thill, Staff Assistant April 30, 1986
Senate Labor & Commerce Committee Page 2

revoking or suspending a license”

(2) describing how it conducts an examination;
and

3) describing how a person applies to take an
examination, applies for a licar.se, and registers that
person®s office.

Renumber the following sections of the bill according—
ly.

Of course, AS 08.88.111 should then be repealed

This additional amendment would clarify that the P.eal
Estate Commission has the same general regulation adoption au-—
thority as do other agencies. We believe that the commission has
this authority implicitly, -even without this amendment but it
would be better to make the authority explicit.

Concerning SB 487 as a whole, we believe that the bill
includes both some desirable housekeeping amendments and some
amendments that may not be desirable, or that at least may
require more study.

Please let me know if 1 can provide you or the commit—
tee any further information on this proposed amendment to SB 487,
or on the entire bill.

PBF:md

cc: Hon. Loren Lounsbury, Commissioner
Dept, of Commerce & Economic Development

James Magowan, Director
Real Estate Commission

Arthur H. Peterson
Assistant Attorney General
Legislation/Regulations Section






SENATE

1 Bill Version: cssh 42 (sai
REQUEST PublishDate: 4/29/87
Revision Date: Agency Affected: Administration
Title: An Acf relating to the BRU: Retirement and Benefits
retirement incentive program.
Sponsor:Duncan Components : Retirement Incentive Program (RIP)

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
OPERATING

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
CRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Do!*ars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 1/A k PCM RCPTS 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS: 0 0 0 0 0 0
FULL-TIME 0 0 0 0 0 C
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS:

Prepared By: Robert F. stalnaker Phone: (907) *(65-770
Divi SiOn: Retirement and Benefits D{lte: April 23, 1987
Approved by Commissioner: Garre.y Peska /N fcAAANADate:

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary



STATE OF ALASKA 1907 LEGTSLATIVE SESSIHN
FISCAL NOTE

Bill Version: rt'se <2 s4-

REQUEST Publish Date:

Revision Date;< Bm/Ros Noi sh 4i Agency Affected: Administration

Title! An Act “elating to tho early BRU: Retlrcmont and Benefits

retirement p ogram.

Sponsor: Duncan Components: Retirement Incentive Proorem (RIP)
Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 87 FY 88 FY 89 FY 90 FY o1 FY 92

OPERATING
PERSONAL SERVICES 0 69.1 120.3 0 0 0
TRAVEL 0 1.9 0 0 0 0
CONTRACTUAL 0 20.0 20.0 0 0 0
SUPPLIES 0 1.0 1.5 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND 4 STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 o 1 0
TOTAL OPERATING 0 92.0 HI .8 0 o ! 0

CAPITAL

REVENUE

FUNDING: (Thousands of Doll ars)

CENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER I/A 4 PCM RCPTS 0 92.0 141.8 0 0 0
TOTAL 0 92.0 141.8 0 0 0
POSITIONS: 0 0 - 0 0 0 0
FULL-TIME 0 2.0 3.0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 P 0 0 0 0
ANALYSIS:

Prepared By _ Phone: (907) 465-4470
Division: Retirement and Benefits D&-te:  January 271987
Approved by Commissioner: Garrey Pes ate: //* 2/E£°7

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secrpt.arv



SENATE BILL 42
FISCAL NOTE ANALYSIS

Prepared by Division of Retirement and Benefits
Department of Administration

ANALYSIS:

This legislation extends the Retirement Incentive Program CRIP) through FY 89.
The money to fund the RIP positions and the contractual costs listed below
will be collected as part of the administration fee paid by each employer who
participates in the RIP.

Personal Services:

See attached forms. Two positions are requested in the fiscal note for
FY 88, under the assumption that three positions which were originally
requested in the division®"s operating budget for FY 88 prior to this
proposed extension of the RIP program will be granted. There are seven
nonpermanent positions authorized in FY 87 for the RIP; this request,
along with the three RIP positions requested in the FY 88 budget, would
result in a decrease to a total of five RIP positions for FY 88, and a
further decrease to three positions in FY 89.

Travel:

$1.9 represents the cost of two counseling trips in FY 88; one for
participating school districts and the other for participating political
subdivisions.

Contractual:

$20.0 represents 75% of projected FY 87 costs, based upon actual
expenditures from duly through December 1986. Contractual costs include
postage, forms, printing, phones, and data lines.

An analysis of the impact of this bill on the actuarial soundness of the

Public Employees® fPERS) and Teachers®" (TRS) Retirement Systems funds is
provided in the attached letter to Senator Abood.

8/6K3/0126-19/3



Poslon T"icRetirement and Benefits Technician Il

fAc/S.cp

Location Flection District ,Um.
AWA 4
Justification

tfo. of Positions

Retirement and Benefits Technician Il (two
positions)

The Retirement hdlenefits Technicians Il are
responsible fo, .itt day-to-day technical duties of
the RIP and are needed through June 30, 1989.
These positions are both permanent full-time

positions located in the Juneau office. The major
duties of the technicians are:
1 Calculate retirement projections and

retirement benefits for members of the
PERS and TRS;

2) Research the member files for record
system maintenance;

3) Correct service records in the automated
system and adjust for periods of leave
without pay;

4) Maintain records for the RIP; and
5) Notify members by mail of their retire—

ment status, effective dates, amounts of
benefits, etc.

IEarg. Unit . SHsS

lime Sialus Staff Months RP Number
Full-time 12.0 o1
Type of Expenditure Amount
1 2
Salary.. 2 positions '5TTF40"
Benefits "17TFF14
Premium Pay
Olhcr
Total Personal Services
Travel
Contractual
Commodities 2,(100
. .1,000
Lquipment
Other
Total Cost Mo
Receipt Code Funding Source
Federal Receipts  ;002.
G. F. Match 1003
General Funds 1004
I-A Receipts 1005 23,778
Program Receipts 1028 48 276
CIP Receipts 1061
Other
For B&M Use Only
Key L.jmbcr _
8/6B2/0126-15/3
Agency Administration

Request For
Ne\% Posit?on

Component

Retirement and Benefits
Page of

Retl"rement Incentive Program (RIP) Revised Dale

FY 88



Senate Advisory Council RO,

MEMORANDUM

T0: Senator Mitch Abood
Alaska State Senate

ATTN: Carol Horos

FROM: Paula d. Scaveraf~3~AT"
Reseacher

DATE: March 20, 1987

I have received information from the University concerning
University employees that have retired under the Retirement Incentive
Program and have compiled this information with the other departments.

Attached are the updates for the two charts with the information
from the University included.



FILLED FILLED FILLED CHANGED FILLED FILLED TOTAL

AGENCY DELETED VACANT FILLED

AT AT AT AT FROM AT AT

HIGHER HIGHER LOWER LOWER FULLTIME LOWER EQUAL

RANGE STEP RANGE STEP TO MONTHLY RANGE

PARTTIME SALARY \STEP
KA A A A A AR AR A A A A A A R A R AR A KA AR AR AAA KA AR AR A A AR A KA AR A KA KA A A A hhd FAETFII A X I A F I A I LI I ddxddrdddxddxdddrdrxdrddrddx
Governor 2 **2 1 5
Revenue 4 1 1 4 1 11
Affairs 1 1 2
Correc. 2 4 7 13
CRA 1 1 2
LEG.AFF. 3 1 4
DEC 1 1 1 3
LAW 2 1 3
DOT 9 69 1 3 3 44 13 142
DNR 15 2 6 3 26
COMM. 4 3 1 1 2 11
LEG.Audit 1 1 1
Labor 2 7 1 4 1 15
ADMIN 5 5 7 10 2 29
EDUC 6 6 1 1 3 17
P_Safety 2 26 14 42
HESS 3 30 2 6 31 1 73
Fish&Game 11 7 2 3 8 2 33
UNIV. 11 18 17 46
TOTALS 77 183 6 7 58 119 3 1 24 468

Deleted in FY 87 or FY 88 Budget
** 1 cf these positions iIs now vacant



Agenc Commissioner Deputy Commissioner Director Other TOTAL

A**************************************************************************************************
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CRA
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L . Affairs
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Senate Advisory Council RO. Bo*V

State Capitol
Juneau, Alaska 99811
Phone: (907)465-3114

MEMORANDUM

T0: Senator Mitch Abood
Alaska State Senate

ATTN: Carol Horos

FROM: Paula d. Scaver~”n
Researcher
DATE: March 13, 1987

RE: Retirement Incentive Progranm

Attached are my findings on the people who have retired under the
Retirement Incentive Program. | have also included comments from various
personnel officers on how RIP is working or not working in their
departments and school districts.

I was not able to include the University retirees in my research,
because my letter of February 19, 1987 (copy attached) was never
answered, nor were any of my phone calls.

If you have any questions, please contact me.

Attachment:



RETIREMENT [INCENTIVE PROGRAM (RIP)

The benefits and costs of the Early Retirement Incentive Program
can be looked at from several angles as different departments had
different philosophies on what the objectives were for this particular
program. One school district has a formula that if a persons age and
years of service equaled 70, then you qualify. Using this formula the
school district immediately is able to show whether there is a savings
on someone who Ffills that position. No other department or school
district has a similar approach on who qualifies for RIP and who
doesn*t. 1 did not come across any other formulas.

The school districts and state departments also have different
unions and personel rules. In general, school districts have more
flexibility by filling positions at a lower pay scale. When a teacher
with many years of service at the highest pay scale retires, the school
district can hire a teacher right out of college at the lowest pay scale
showing significant savings. State employee union and personel rules
dictate that when a position is open Iin state government, the position
is available to other state employees regardless of years of service.
The position can be filled at a lower, equal, or even higher pay step,
resulting in less cost savings, if any at all.

Chart 1 shows that there are 165 vacancies within the retiree
positions. These positions are vacant for various reasons which
include:

1. To help relieve the "budget crisis".

2. To help pay for a position somewhereelse that was
filled at a higher range or step.

3. The position may be deleted or,

4. Position not filled yet, recruitment inprogress.

There are as many state personnel officers opposed to extending the
program as there are in favor of extending the program. Some personnel
officers indicate that if the program is extended the ™"old timers will
stay till the very end, and we need them to leave now for the savings'.

Chart 2 shows exempt positions that retired under the Retirement
Incentive Program.

The "Other™ column includes exempt positions with commissions and
corporations that are contained within these departments.

Those departments not listed did not have any exempt employee that
retired under RIP. 1 might add that one department"s personnel officer
had the understanding that exempt employees were not eligible for the
RIP program.



the department®"s cost was more than $ 50,000.

School district personnel officers made the most comments on
whether or not RIP was working. They pointed out that there is bigger
savings iIn their Teacher Retirement/RIP as opposed to their Public
Employee/RIP.

I talked to nine school districts with the largest number of
retired teachers. They all agreed that there are substantial savings as
they could hire teachers at the lowest pay scale to fill the highest pay
scale retirees because of the flexibility of the hiring regulations. Two
of the personnel officers were adamant that RIP not be extended until
next year or the year after. The school district finds it necessary to
get rid of their highest paid teachers now, since they desperately need
the savings. In fact one school district is paying a monetary bonus if a
teacher will sign up for RIP before tib end of this month (the bonus is
based at $50 per year of service and Z] of the teacher®"s salary).

Z

Since the Anchorage School District has not performed any analysis
or tracking of their RIP positions, Chart 4 does not iclude the
Anchorage School District.



AGENCY *DELETED VACANT FILLED FILLED FILLED FILLED CHANGED FILLED FILLED TOTAL

AT AT AT AT FROM AT AT
HIGHER HIGHER LOWER LOWER FULLTIME LOWER EQUAL
RANGE STEP RANGE STEP TO  MONTHLY RANGE

PAKTTIME SALARY \STEP

R e R S e e e e e o e e e e e S e e e e e b e e e e b e S e e e S e e e

Governor 2 **2 1 5
Revenue 4 1 1 4 1 11
M \FFair 1 1 2
Cotrec. 2 4 7 13
CRA 1 1 2
LEG.AFF. 3 1 4
DEC 1 1 1 3
LAW 2 1 3
DOT 9 69 1 3 3 44 13 142
DHR 15 2 6 3 26
COMM.. 4 3 1 1 2 11
LEG.Audit 1 \ 1
Labor 2 7 1 4 1 15
ADMIN 5 5 7 10 2 29
EDUC 6 6 1 1 3 17
P. Safety 2 26 14 42
HESS 3 30 2 6 31 1 73
Fish&Game 11 7 2 3 8 2 33
TOTALS 66 165 6 7 41 119 3 1 24 432

*Deleted In FY 87 or FY 88 Budget
** 1 of these positions 1Is now vacant



CHART 2
EXEMPT EMPLOYEES RETIRED UNDER RIP

Agency Commissioner Deputy Commissioner Director Other TOTAL

ESE R I S o e S b S S S S R S kS S S I e S S I b e S S R I e b S S S e S

Governor
Revenue
Education
DOT
Corrections
CRA

Public Safety
L . Affairs
Leg. Audit
Fish & Game
DNR

Commerce

DEC

Admin

HESS

TOTALS 16 19 3



EMPLOYES RETIRED U JER RIP
THROUGH FEBRUARY 1987
WITH EMPLOYER COST HIGHER THAN $50,000

EST
AGENCY NAME COST

Department of Administration

Krefting, Carl T. $ 64,545

Wheeler, Micheal H. 78,707
Department of Revenue

Kimlinger, Ralph W. 62,592
Department of Health and Social Services

Smith, Eugene A. 59,704

McCombs, Jack G. 53,005

Eldemar, Mary 64,625

Jenkins, Peter 54,872
Department of Military Affairs

Hoyt, John V. 71,468
Department of Natural Resources

Gallamore, Paul 56,185
Department of Fish and Game

Pegau, Robert E. - 56,995

Eaton, Martin Frank 57,170

Gwartney, Louis A. 52,600

Moberly, Stanley A. 73,559
Department of Public Safety

Preston, Charles 55,001

Johnston, 54,119

Lucking, John 89,433

Rieth, Lewis 65,793

Koziczkowski, Stanley 57,513

Henslee, Lawrence 63,988

Miller, Charles E. 55,180

Detemple, Joseph 66,297

Short, Floyd 52,281

Brown, Robert 55,264



Troutman, Mark $ 55,134

Kollvosky, Michael 50,987
Barnard, Samuel 90,337
Cole, George B. 57,597

Department of Transportation

Harrington, Basil R. 58,358
Jennings, Kenneth 55,769
Johnson, Donald 54,928
Dittman, William S. 79,947
Ross, Doyle W. 84,276
Whitehead, Jack G. 58,855
Wiebe, Ray 54,773
Paul, Eldred 51,567
Cameron, Harold A. 86,455
Vanness, Michael C. 51,907
Koeblin, Howard 60,349
Benham, Loran 51,369
Johnson, Melvin 65,367
Bellville, Maurice G. 71,265
Brown, Wilson E. Jr. 53,374
Sparks, Warren S. 80,653
Davis, Paul R. 52,819
Banks, Robert F. 92,080
Gill, Larry S. 78,378

UNIVERSITY PERS

Brooks, Glenn P. 52,807



»

SCHOOL DELETED FILLED AT FILLED AT FILLED AT TOTAL

DISTRICT POSITIONS HIGHER LOWER EQUAL

PAY SCALE PAY SCALE PAY SCALE
A I S b e e B b b e e b e e S e S b
Fairbanks 1 15 16
Kodiak 1 3 4
Nenana 1 2 1 4
Mat-Su 6 1 2 9
S ka 1 1
Kenai 7 7 14
Cooper River 2 4 1 7
Juneau 3 3
TOTALS 17 1 36 4 58



drfEasstekihue

Senate Advisory Council P.O. Box V
State Capitol

Juneau. Alaska 99811

Phone: (907)465-3114

February 20, 1987

Wendy Redman, Acting Director
Human Resource Development
University of Alaska

1 Bunnell Building

Fairbanks, AK 99775

Dear Ms. Redman;

The Senate Advisory Council has been requested to research the Early
Retirement Incentive Program. Specifically what happened to the position that
the retiree held? Was the position filled by an individual at a lower or equal
pay scale? Or was the position filled by someone at a higher pay scale and
savings taken from a position elsewhere in the department?

Enclosed you will find a list of the neople in your department who retired

under the Early Retirement Incentive Prog.am. Your timely response in answering

the above questions concerning the positions and people listed would be greatly
appreciated.

Thank you for your assistance.

Sincerely

Paula D. Scavera
Researcher

PDS: jts

Enclosure
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STETSON, MARGUERITE 87-02 T 33-00-01 26923

TOTALS 15 RETIREES 355,550

BY DAVE STOUT 2/13/87



February 11, 1987

RETIREMENT INCENTIVE PROGRAM

It 1s unfortunate that this program wasn"t on the books iIn fiscal
year 1986 for us to evaluate now. The budget authorized by the
Legislature during the 1985 session was the budget the depart-
ments lived with throughout that year.

If the program had been 1In operation that year, 1 believe it
would have shown substantial dollar savings and those savings
swould have been easy to identify. As an employee retired under
the program, the savings from deleting that position (for
example) could have been paid directly to the retirement system.

In fact, though, the program was effective at the beginning of
fiscal year 1987. When the program was implemented, departments
calculated projected three-year savings totalling $18.9 million.

At almost the same time those savings were calculated, the budget
was restricted by 15% due to the drop in oil revenue. The result
of that action was that the savings being generated by deleted
positions or positions being pai I at lower steps have disappeared
into the much larger 15% restriction.

The budgets have been cut dramatically and that was accomplished
in part because people have elected early retirement.

The operating departments Tface a problem, though. Since the
budgets have been restricted, they can®"t get at the portion of
any savings generated by "early retirements to paymin to the
retirement funds. The payments for three years of retirees” and
the state®s contributions must come out of the budgets iIn addi-
tion to the 15% restrictions.

One of the purposes of this program stated in the law iIs to

"reduce the hardship of Hlayoffs.” So far this vyear, 430
employees have elected to retire under the Retirement Incentive
Program. If those people had not elected to retire, they or

someone else would most certainly have been laid off to meet the,
budget restrictions.
|

A liberal interpretation of the law led the previous administra-
tion to allow TfTormation of units consisting of people whose
retirement generated net costs as well as those where net savings
are experienced. As long as the net balance for the total unit
generated a savings figure, everyone 1in the unit was certified
eligible for early retirement.



RETIREMENT INCENTIVE PROGRAM -2- February 11, 1987

IT this program wes,-,to be implemented again, 1t should be
required that real dbllar savings be shown for each individual

retiree or they should not be eligible.

Many of those eligible have scheduled retirement dates later this
fiscal year and early next fiscal year and the Department of Law
advises that those certified as eligible have a contractual right
to retire under the program up to the statutorily set expiration
date (October 1, 1987 for Executive Branch employees).



Chapter 26
AN ACT
Creating a retirement incentive program for meobera
of Che Public Employees™ Retirement System and the
Teachera® Retirement Systemi and providing for ,n
"effective date.
* Section 1. PURPOSE. Since it is necessary for state agencies and may

be necessary for other employers who participate in the state retirement
systems to reduce their personal services costa because of declining state
revenue, a program encouraging employees to retire voluntarily may reduce
the hardship of layoffs. This program is intended to realize sufficient
ecr.nomies to offset the cost of administration and benefits to state agen—
cies and other employers resulting from the award of retirement credits and
to result in a net reduction in personal services costs to the state or
other employer during a period of declining revenue.

* Sec. 2. STATE EMPLOYEES, (a) Before a state agency lays off employ—
ees, the executive head of Che agency shall consider the potential savings
in personal services costa from the agency®s participation in the retire—
ment incentive program. The agency head may designate organizational units
composed of members of Che Public Employees®™ Retirement System or the
Teachers®™ Retirement System who are eligible to participate in Che retire—
ment Incentive program. The administrator shall approve a designated
organizational unit if the Office of Management and Budget certifies that
participation in the program by the unit will result in a savings to the

agency 1in personal cervices costs and that the designation only Includes
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Chapter 26
representatives from Job classifications whose inclusion contributes to Che
overall cost savings.

(b) A vesced member who is a stace employee in Che Public Employees”
Retirement System and who 1is in e designated organizational unit on the
dace Che agency head designates the unit and who has been continuously
employed by the state alnce January 1, 1986, 1is eligible to participate in
the retirement incentive program. A vested member who is a stace employee
in Che Teachers Retirement System and who is in a designated organization—
al unit on the dace Che agency head designates the unit and who has been
concinuoualy employed hy the state since January 1, 1986, 1is eligible to
participate in the retirement incentive program.

(c) Notwithstanding (b) of this section and sec. 5(e) of this Act, a

member who was laid off from state employment after December 31, 1985, and

who meets the other requirements of this Act is eligible to participate in
Che program even if the member has not been continuously employed by the
state oince January 1, 1986.

* Sec. 3. OTHER EMPLOYEES 1l THE PUBLIC EMPLOYEES® RETIREMENT SYSTEH.

The governing body of a municipality, ocher political subdivision of the

stace, or public organization that has elected to participate in the Public

_Enplovees' Retirement System under AS 39.35.550 - 39.35.650 may adopt a

resolution designating organizational units in the municipality, political
subdivision, or organization and establishing requirements for employees

who arc eligible to participate in the retirement incentive program. The

administrator ahall approve the designation after Ireceiving a certified
copy of Che resolution if the employer meets the requirements of this Act.
A vesced member of the Public Employees™ Retirement System who meets the
requirements establlrhed by the resolution is eligible to participate in
the retirement incentive program.

* Sec. A, OTHER EMPLOYEES IN THE TEACHERS®™ RETIREMENT SYSTEM. A school

SCS CSHB 382(FlIn) -2-



1986 SLA CH.r26

Chapter 26 Chapter 26
1 board or other employer under the Teachers®™ Retirement System may designate 1 retirement incentive under this section and Che amount the member
2 organizational unltd and establish requirements for employees who are 11 would have received without the Incentive less theamount the
3 eligible to participate In the retirement Incentive program. The employer 3 participant has paid on the Indebtedness determined under (c) of
al this sectloni and

shall notify the administrator of the designation and the administrator

4
8 shell approve It If the employer meets the requirements of this Act. A Ss (11) an appropriate share of the ,-dmlnlstratlve costs
8 vested member of the Teachers® Retirement System who meets the requirements oli of the programi and
T of the designation Is eligible to participate In the retirement Incentive (®) provides that contributions from Che agency or employer
8 progran. j 81 to the system under this section cake priority over other obligations
.* Sec. -5. PROORAM REQUIREMENTS. (@ The administrator shall accept 9“ of the agency or employer Co Che maximum extent peimitted by law.
iJJ the application of an eligible vesced member if *al: (B) In determining whether a member will qualify to retire under (a)

nf @ the momber will be qualified to retire under AS 16.25.110 or IIf of this section, only service credit for employment rendered td an employer

17 AS 39.35.370 after receipt of the retirement Incentive and will be appoint— lunder AS 14.25 or AS 39.35 may be used except as provided In <f) of this

B ed to retirement on or before section.

u ) October 1, 1987, If the member la an employee of the (c) A participant In the retirement Incentive program receives a
state other than the University of Alaska, or a member of the credit of three years. The three years must be applied in the following
18 Teachers® Retirement System ocher than an employee of the Univeralty order
17 of Alaskai LF h co reduce the age or service required for eligibility for
-; (B) January 1, 1988, If the mr;mber la an employee of the IBI* normal retirement or the age required for eligibility for early retirement
19 University of Alaskni isjj under AS 14.25.110, AS 39.35.370, or 39.35.385i
201 () April 1, 1988, for all orbcr members of the Public JH @) co reduce the actuarial adjustment required for early re—
21t Employees" Retirement Systemi and " tirement!
JI @) the member'8 agency or the employer under AS 14.25 or 3) as years of credited service for calculating retirement

»i AS 39.35.550 - 39.35.650 has signed a reimbursement agreement that 23.] benefitsi the years shall be considered years of credited service earned

24|| before July 1, 198"., for calculating benefits under AS 14.25.110 or AS 39.-

2 (A) requires the agency or employer to reimburse the systen
255 35.3701 or

for each member who is reelrcd within three years after the end of Che

fiscal year In which the member la appointed Co retirement In an Kl (*> 4 combination of (1> - (3) of this subsection.
amount equal to 711 N N participant In Che retirement Incentive program Is Indebted to
(]_) the actuarial equivalent of the difference between the system. For a member In Che Public Employees® Retirement System, the

30jamount of the indebtedness Is 15 percent For a peace officer or fireman, or
1SCS CSHB 382(Fir) 4.

the benefits the member receives after the addition of Che

-3- SCS CSHB 382(FlIn)
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tj 12 and three-quarters percent for other members, of the member®s actual
3 annual compensation, or che calculated annual compensation for A member who
33 works fewer then 12 months, for the calendar year In which the member
4i terminates employment to participate In the program. For a member In the
5] Teachers® Retirement System, the amount of Indebtedness Is 21 percent of
61 the member®s actual compensation for che school year, or Che calculated
7" school year compensation for a member who works less than the entire school
8jmyear, for the school year In which the member terminates employment Co
Sli participate in the program. An outstanding indebtedness at the time a par-
10 clclpanc Is appointed Co retirement shall necessitate an actuarial adjust-
ill" menc co the benefits payable.

U,| (e) A member who wishes to participate shall apply on a form provided
13j, by the administrator. A member may not apply for participation In che
n| retirement Incentive program unless the member Is employed in a position In
155 a designated organizational unit. A state employee other than an employee
10J of the University of Alaska, or a member of the Teachers® Retirement Systen
n ]iother than an employee of the University of.AIaska, may apply for partlcl-
«8f pation in the program until June 30, 1987. An employee of Che University
,91 of Alaska may apply for participation in the program between October 1,
**1 1986, and September 30, 1987. Ocher members of che Public Employees®
3,I’|)Retirement System may apply for participation in che program between
33“ January 1, 1987, and December 31, 1987. .

33§ (f) notwithstanding ocher provision of law, a vested member wll is a
“mm state employee may receive credit for municipal employment before che
35 municipality become an employerunder the system for purposes of determln-
264 fng eligibility forretirement under AS 16.23.110 or AS 39.35.370. The
.,1 member may not receive credit under this subsection for those years for
If) purposes of determining benefits. In order for an employee co receive

39|;credit under this subsection, the scace agency roust show thac che

| -5- SCS CSHB 382(FIn>
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i employee®s participation in the program will contribute Co the overall cost
3jl savings of the agency.
si- (9) To recover a delinguency owed by An employer other than the state
4] under an agreement entered under (e)(2) of this section, the Department of
S3 Administration may
6’( (1) bring an acclon against the employcri or
72 (2) direct thac the amount of the delinquencyor a lesser amount
e.; be withheld from any money payable to Che employer by a state department or
9 < agency and that the amount withheld be credited to Che delinquency.
19i * Sec. 6. OFFICE OF MANAGEMENT AMD BUDGET. (a) Wien designating an
ij organizational unit for participation in the retirement incentive progrom,
13 the executive head of a state agency shall provide the Office of Management
<3] and Budget with information thac describes with particularity the expected
Hi; effect of participation in the program on the agency®s personal services
15;] cost and operation by employees in the unit.
(b) A state Agency that is participating in the retirement incentive
program shAlIl report as required by che Office of Management and Budget on
— Che cost of each member*s participation and the effecc on the agency's
,9]| personal services cost and operation.
Z)I (c) The Office of Management nnd Budget shall report Co the legisla—
2 ture in January 1987 and 19B8 on the effect of the retirement incentive
33" program on state opcracion and personal services costs.
33 * Sec. 7. INDEBTEDNESS ON REEMPLOYMENT. If a participant |In the re-
31 tircment |Incentive program is reemoloyed as a member of the Public Kok
25ii ploycea®™ Retirement System under AS 39.35 or the Teachers®™ Retirement
Zsl,t System under AS 14.25 after appointment to retirement under the progranm,
37i the participant loses the incentive credit received under sen. 5 (c) of
78i'l this Act and is Indebted Co the rystem. The amount of the indebtedness is
1

2.1 equal to 110 percent of the Amount the participant received as a result of

W scs csus 3E2(FIn) -
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12 and three-quarters percent for other members, of the member*s actual
31 annual compensation, or the calculated annual compensation for a member who
30_.| works fewer than 12 months, for the calendar year |In which che member
4 terminates employment co participate In the program. For a member In the

Teachers® Kedrement System, the amount of Indebtedness Is 21 percent of

he nember*s actual compensation for Che school year, or the calculated

school year compensation for a member who works less than che entire school
year, for the school year in which the member terminates employment to

participate In the program. An outstanding indebtedness at the time a par—

ticipant is appointed to retirement shall necessitate an actual."il adjust—

‘of

Ilt ment to the benefits payable.

-ij (e) A member who wishes Co participate shall apply on a form provided
by the administrator. A member may not apply for participation In the

metirement incentive program unless the member is employed In a position in
Hla designated organizational unit. A state employee other than an employee

of the University of Alaska, or a member of che Teachers®™ Retirement System

ocher than an employee of the University of Alaska, may apply for partici—
ﬂ: pation in che program until June 30, 1987. An employeeof the Unlversicy
>>9.j of Alaska nay apply for participation in the program becween October 1,

1986, and September 30. 1987. Ocher members of the Public Employees”
Z. Retirement System may apply for participation in the program between
Z?}January 1, 1987, and December 31, 1987.

*1

state employee may receive credit for municipal employment before the

(f) Notwithstanding other provision of law, a vested member who Is a

35 municipality became an employer under the system for purposes of determin—
3411 ing eligibility for retirement under AS 14.25.110 or AS 39.35.370. The
g member may not receive credit under this subsection for those veara for

purposes of determining benefits. In order for an employee to receive

credit wunder this subsection, Che state agency must show thac the

-5- SCS CSHB 382(FIn)
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employce"a participation in the program will contribute to the overall cost
savings of the agency.
i (9) To recover a delinquency owed by an employer other than the state
a,‘. under an agreement entered under (a)(2) of this section, the Departmcrt of
5§ Administration nay
<1l fD bring an action against the employeri or
71 (2) direct that the anount of the delinquency or a lesser amount
withheld from any money payable co the employer by n stace department or
0" agency and thac the amount withheld be credited to the delinquency.
i0; * Sec. 0. OFFICE OF MANAGEMENT AMD BUDGET. (@) Wien designating an
ﬂli organizational unit for participation in the retirement incentive program,
121 the executive head of a state agency shall provide the Office of Management
131 «nd Budget with information that describee with particularity the expected
14. effect of participation In the program on the agency"s personal services
15J ost and cperatlcr. by employees In the unit.
18] <b> A stace agency that Is participating In the retirement Incentive
“p program shall report as required by the Office of Management uod Budget on
,Bf the cost of each member®s participation and the effect on the agency’s
199 personal services cost and operation.
3“[ (c) The Office of Management and Budget shall report to the legisla—
3n ture In January 1987 and 1988 on che effect of the retirement Incentive
3 program on state operation and personal services costs.
73: * Sec. 7. INDEBTEDNESS ON REEMPLOYMENT. If a participant In the re-
74_'[* circrcent incentive program ic rcemployed as a member of che Public F.m-
JSi ployees™ Retirement System under AS 39.35 or the Teachers®™ Retirement
74S System under AS 14.25 afcer appointment to retirement under the progranm,
37. the participant loses the Incentive credit received under sen. 5 (c¢) of
3); this Act and is Indebted Co the ryscera. The amount of che indebtedness is
n.. equal to 110 percent of the amount the participant received as a result of

i SCS CSHB 382(Fin) e -0-
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ilj participation In the program for which che participant waa not otherwise
jientitled. Including the coat of health Insurance. The participant |Is
jJ3 entitled Co a credit to be applied against the reemployment Indebtedness In
a? the amount the participant has paid under see. 5 (d) of this Act. Interest
5 accrues on the Indebtedness at the rate established by regulation from, the
ail date of reemployment until the member is appointed to retirement ar.d ac-
7] cepes an actuarial adjustment to che member®s future benefits or until the
%amount Is paid In full.

93 4 See. 8. DEFINITIONS. The definitions sec out in AS 14.25.220 apply
lot to this Ace for members of the Teachers® Retirement System. The defi—
ne nlelons sec out In AS 39.35.680 apply co this Act for members ofi the Public
120 Employees” Retirement System.

ill * Sec. 9. A member who 1Is eligible under secs. 2 - 5 of this Act and

4 who hes submitted a timely application for participation In the retirement
15j Incentive program may be considered for participation In the program noc-
1* I withstanding sec. 11 of this Act.
17 j * Sec. 10. An employee docs not have a vested or contractual right co
I*j any benefit under this Act until an agreement Is executed with the adralnls-
i»ij tracor that permits the benefits to he offered to an organisational unit of
nwhich the employee Is a member. The legislature reserves the right to
change any aspect of the Incentive program as it relates to members of
»1* organizational unlcs for which participation agreements are executed by the
nl administrator after the effective date of che changes.
741 * Sec. Il. Sections 1 - 6 of this Act are repealed July 1, 1988.

751 * Sec. 12. This Act takes effect Immediately In accordance with AS 01.-

7«1 10.070(c).

79 I.
MIt
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AN ACT
Relating to arrest by a peace officer without a warrant

and service of process In cases of domestic violence.

* Section 1. AS 12.25.030(b) 1s smended to readi

(b) 1n addition to the authority granted under.(a) of this 12-25.030(b)

section, a peace officer without a warrant may orreat a person when
the peace, officer has reasonable cause for believing that the poraon
has connlcted a crime under AS 11,41, As 11.46.330. or As 11.61.120"
or has violated aii ordinance with elements substantially similar to
the elements of a crime under AS 11.41. As 11.46.330. or As 11.61.120.
when the victim Is a spouse or former spouse of the person who commit—
ted the crimei a parent, grandparent, child, or grandchild of Che
person who committed the crimei a member of che social unit comprised
of those living together in the same dwelling as the person who com—
mitted che crlmei or another person who Is not s spouse or former
spouse of the person who committed the crime but who previously lived

In a spousal relationship with Che person who committed the crime.

* Sec. 2. AS 22.20,110 1a amended co readi

See. 22.20.110. DUTY OF THE COMMISSIONER IN THE COURT OF AP— 22.20.110

PEALS, THE SUPERIOR COUKT AND DISTRICT COURTS. When required by the
supreme court, and except 83 otherwise provided In AS 25.35.040. the

commissioner shall serve und execute all process Issued by the court

of sppeals, che superior courtx and the district eourcaj. (.) attend to

-1- HCS CSSB 67(HESS)



Public Employeoa' Rolliomonl System
Toachors' Rolliomonl Syslom
Judicial Rollremanl Syslom
Eloclcd Public Ollicors Reliiomenl Syslom
National Guard Rolliomonl Systom
Territorial Raliromont Syslom
Rollroos' Volunlary DontalVisionAudlo Plan

I I lil |
DEPARTMENT OF ADMINISTRATION Group A ealhiLi Isurnto ool

DIVISION OF RETIREMENT & BENEFITS Oolorrod Compensation Plan

PLEASE REPLY TO: Public Employers Social Security Contributions

o P.O.BOXCR o 2600 DENALI ST. SUITE 401 STEVE COW PER, GOVERNOR
JUNEAU, ALASKA 99811-0203 ANCHORAGE, ALASKA 99503 April 23 1987
PHONE: (907)465-4460 PHONE (907) 277-7504 K *

The Honorable Tim Kelly

Chairman, Labor & Commerce Committee
Alaska State Legislature

P.0O. Box V

Juneau, AK 99811

Dear Senator Kelly:
Re: Committee Substitute for Senate Bill 42 (State Affairs)

In accordance with AS 24.08.036, 1 am providing the analysis below on CSSB
42 (SA). The analysis includes the long-term and short-term costs to the
state if the bill 1is adopted and the impact the bill will have on the
actuarial soundness of the Teachers®™ Retirement System (TRS) funds.
Required changes to the appropriation for the Division of Retirement and
Benefits are discussed iIn a separate fiscal note.

The Retirement |Incentive Program Act requires state agencies and
participating employers and employees to reimburse the PERS or TRS for the
cost of participation in the program; it also requires state agencies to
show savings in order to participate iIn the program. As the amendments
in this bill make no changes to those requirements, there should be no
long-term and short-term costs to the state. There will not be any impact
on the actuarial soundness of the retirement systems funds if this bill
becomes law.

Sincerely,

Robert F. Stalnaker
Deputy Director

RFS/cam/7

02-B4LH Note: Please Include Your Social Seaurity Number In Al Correspondence & Requests Concerniing Your Brefits.



STATE OF ALASKA 1987 LEGISLATIVE SESSION
= FISCAL NOTE

Bill Version: cssb <2 (sa)
REQUEST Publish Date: april 22, 1987
Revision Date: Agency Affected: Aadministration
Title: an Act relating to the BRU: Retirement and Benefits
retirement incentive program.
Sponsor:puncan Components :Retirement Incentive Program (RIP)
Requestor:
EXPENDITURES/REVENUES:  (Thousands of Dollars)
FYy 87 Fy 88 Fy 89 FY 90 Fy 91 Fy 92
OPERATING
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL
REVENUE 0] 0 0 0] 0 0
FUNDING:  (Thousands of Doll ars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 1/A & PCM RCPTS 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS: 0 0 0 0 0
FULL-TIME 0 0 0
PART-TIME 0 0 0
TEMPORARY 0 0
ANALYSIS: Attach a separate page iIf necessary
Brepared By: ~Robert F. Stalnaker Phone: (907) A65-A470
Vi SiOn: Retirement and Benefits ,, ?2P&t6: April 23. 1987
Approved by Commissioner: Garre.y Peska . Date:
Agency: department of Administration
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) Rev. 9/16/86
Senate Secretary Page i_of j R/Gm/ni9G—iQn\]



POSITION PAPER
CSSB 42 (State Affairs)

This bill would extend the window of eligibility an additional three
months for the Retirement Incentive Program (RIP) for members of the
Teachers®™ Retirement System (TRS) not employed by the state; allow
members of the TRS to attain eligibility for service retirement by
combining credit under the RIP with non-membership service in addition
to membership service; and allows appropriations for the RIP to be
included in the Working Reserve account.

The extension of the RIP for teachers not employed by the state has
been argued to provide the school districts with more flexibility in
staffing for this upcoming school year. The inclusion of
non-membership service as qualifying for the RIP will treat all
teachers more equitably as a group, by allowing those teachers who
could retire with 25 years of combined service to also take advantage
of the RIP. The final provision, concerning inclusion of RIP
appropriations in the Working Reserve account, will help state
agencies to pay off their RIP liabilities more quickly, thereby not
imposing upon following fiscal years.

The department supports this bill for the reasons stated above.






Bill Version: SB 61

REQUEST: Publish Date; -

Revision Date: Agency Affected:
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OPERATING FY 87 FY 8 FY 89 FY 90 Fy a1 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS 1

TOTAL OPERATING 0 0 0 0 0 0

N

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 1
FEDERAL FUNDS 1
OTHER. * 1
TOTAL 0] 0 U 1

POSITIONS:

FULLTIME 1
PART-TIME 1
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

Approved by Commissioner: ~ Jim Sampson®~~T7 Date:  02/02/87
Agency: Labor 2

Distribution (b%_preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted AgenCy(ies) page------- of
Senate Secretary
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uate April 23, 1987

Title "An Act relating to rights of injured contact: Jacque McClintock
stc.te employees." 465-2790

The Department of Labor supports this legislation which provides rehire rights
for injured state employees.

Under the provisions of this bill, the state 1is required to reemploy an
injured state employee in the former job position if the employee is medically
able to perform the duties of the position or, if not medically able, to
rehire the employee in a modified or comparable position. This bill applies
to all state employees who have sustained an occupational injury or illness
and who wish to return to work for the state.

This bill will afford return to work protection for injured state employees,
and should, overall, reduce the state"s costs of workers®™ compensation by
returning injured and disabled employees to suitable gainful employment.

APPROVED:

POSITION PAPER/Department of Labor



While in Session:
P.O.Box V

D UM State Capitol
- Juneau, Alaska 99811
Senate HESS Committee Members (907) 465-4978/4979
From: Senator Mike Szymanski Interim
11920 Johns Rd.
Date: February 9, 1987 Anchorage, AK 99515

(907) 349-3373

Subject: Overview of Senate Bill 61, " An Act relating to the

Rights of Injured State Workers." 1024 W. 6th

Anchorage, AK 99501
. - . _ _ (907) 276-6739
During the past two years, 1t became clear to me iIn discussions

with professionals in the field of vocational rehabilitation that
the current state procedures for reemployment of injured state
workers are grossly i1nadequate. In fact, some have even
suggested that the state is the worst offender iIn this area. In
most organizations, iInjuries received in the line of duty call
for support and rewards from the organization, not punishment.

Senate Bill 61, which 1 iIntroduced last year as HB 318,
incorporates recommendations from several state agencies and
professional organizations who specialize in vocational
rehabilitation. The objective of the legislation is three-fold:

1) The legislation would require detailed position
descriptions to be kept for every state job. Such descriptions,
by spelling out the responsibilities and physical requirements of
each position, would greatly aid in the reemployment of injured
state workers. Although an injured employee may not be able to
perform all of the tasks required of a job class, iIn many cases
the employee could perform the essential duties of a particular
position within the class. With detailed position descriptions
the placement of partially disabled employees would be easier.

2) The bill would establish procedures for granting injured
state workers employment preference. Under this legislation, an
injured state employee returning to the work force would be given
preference for employment in open positions for which the
employee is qualified. Such preference would enable injured
workers to resume full or modified employment much sooner, thus
saving the state thousands of dollars in disability benefits.

3) The legislation would establish clear guidelines for
refusing to rehire or continue the employment of a former
employee if the employment would impose an undue hardship on the
operation of an agency. The onus would be on the agency to prove
that the employee could not reasonably perform the essential
duties of the position. No longer could an injured employee be
refused work without justification, as has happened on occasion.

In contrast to most legislation, SB 61 would not only not
require a state financial iInvestment, but would result in
substantial savings to the state in lessened disability payments
and i1n training time and expense saved by continuing to utilize
experienced workers. Just as importantly, the human dignity and
self-respect which is thus preser-ved is Immeasurable.

Senate District E
n | 4~



Interim
11920 Johns Rd.
Anchorage, AK 99515

SECTIONAL ANALYSIS — SB 61 (907)349-3373
1024 W. 6th

SECTION 1. Adds a new section to AS 23.40 to state that terms*"/ANANNE]
contrary to the provision of this legislation may not be

negotiated. (Added at the request of the Division of Personnel,
Department of Administration).

SECTION 25_

Subsection 39.25.157
Requires the Division of Personnel, in consultation with
the appropriate department or agency, to develop and maintain a
detailed position description for each position within the
classified service.

Also disallows the imposition of general physical ability
requirements on a job class unless each position within the class
requires the use of the physical ability.

Subsection 39.25.158

@ Wwithin 30 days after a physician®s release to return
to full or or modified work, an injured employee must request to
return to work for the state in order to be eligible for
reemployment rights.

() Once an employee requests to return to work, the
employee will be certified as able to return under (c), (d), or
(H) of this section by the Division of worker®"s compensation or
the Director of Vocational Rehabilitation. Certification may be
delayed until the employee is retrained under (F).

(© Requires that a state agency offer an injured employee
the employee®s former position within 30 days, i1f the employee is
certified able to perform the tasks assigned to the position and
the position still exists. IT another employee i1s employed 1in
the position, the agency shall create a vacancy under AS
39.25.150(13).

(d If an employee is not eligible for reemployment under
(c), the agency 1is required to make efforts of reasonable
accommodation (some examples of which are specified and defined
in accordance with federal language) to the physical & mental
limitations of the employee 1f they are no longer able to perform
all of the tasks assigned to them.

Senate District E \l11



®) IT the employee is not eligible under (¢©) or (d), and
the agency has a vacant and comparable position, then the agency
must offer that position to the employee. |If the employee i1s no
longer capable of filling that comparable position, then the
employee is entitled to a similar and vacant position in another
agency, 1T he i1s capable of performing the work.

(M 1T the employee cannot be reemployed iIn a comparable
position by an agency, then the employee may either 1) request
reemployment at a lower wage, or 1i1) accept retraining under AS
23.30.041. After retraining, the employee may request
reemployment in his new field of training with the original
agency, and 1If no positions are available, at a comparable
position with another agency.

(@ Establishes guidelines for refusal by an agency to
reemploy or continue the employment of a former employee,
including undue hardship.

(h) Lists the factors the agency may take into
consideration iIn determining undue hardship.

(1) Requires that an injured employee requesting and
eligible for reemployment with an agency who is able to perform
the essential functions of the position be the only person
certified for that position (except employees in layoff status
for that job class).

() Prevents collective bargaining agreements from
negating any of the provisions of this bill;

(k) Definitions section.
SECTION 3
Prevents this Act from altering in any way collective

bargaining agreements already in existence on the effective date
of the Act.



Senator Mike Szymanski While in Session:

MEMORANDUM égg%&&
_ _ Juneau, Alaska 99811
Senator Paul Fischer, Chair €07)1654978/4979
Senate HESS Committee
) ) Interim
From: Senator Mike Szymanski, Sponsor 1192030hnsRd.
Senate Bill 61 Anchorage, AK 99515

(907) 349-3373

Date: February 9, 1987
1024 w. 6th

Subject: Scheduling of Hearing for SB 61

I would like to formally request that a hearing be scheduled for
a bill of mine which i1s iIn your Committee as the Committee of
first referral; that is, Senate Bill 61, "An Act Relating to
Rights of Injured State Workers."

Passage of the bill would protect State employees who have been
injured on the job In service to the state, by allowing them
special consideration for return to their job once they have
recovered from their injuries. It would also benefit the state
(and could conceivably result In a negative fiscal note it
research on it could be done iIn a cost-effective manner)? because
it would help to keep workers iIn the work force who bring depth
of training and experience back to the job, so it is not lost.

The bill clearly spells out the rights and obligations for both
the employer and employee, to ensure that particular cases are
dealt with consistently.

During the 14th legislature, | submitted this bill in the House
as HB 318. As you can see from the attached, this bill passed
the House on a 38-0-1-1, and made i1t all the way through the
Senate toSenate Rules, where i1t died in the logjam ofbills in
the final hours of last year®™s session.

The bill received the support of the Department of Labor and the
Administration; and much work was done at the Committee level to
take their requests and concerns, as well as the requests and
concerns of many other groups, iInto account. As a result, SB 61
this year picks up the language of last year®s bill and so the
Department of Administration has come iIn with a zero fiscal note
(see attached) and a position paper that is supportive.

I have a great deal of back-up information in my personal fTiles
from last year on this bill. If you need any more back-up,
please feel free to contact my offices. Attached for your
reference are:

1) Zero Fiscal Note from Dept, of Administration

2) Position paper of support from the DOA

3 A Sectional Analysis of the Bill

4) An Overview Letter to Senate HESS members on the bill
5 AHouse Research Agency paper on the subject

6)Last year®s bill history on HB 318

Senate District E



ienate Bill 61

"An Act relating to rights of injured Contact: Jacque McClintock
state employees." 465-2790

The Department of Labor supports this legislation which provides rehire rights
for injured state employees.

Under the provisions of this bill, the state 1is required to reemploy an
injured state employee iIn the former job position if the employee is medically
able to perform the duties of the position or, iIf not medically able, to
rehire the employee iIn a modified or comparable position. This bill applies
to all state employees who have sustained an occupational injury or illness
and who wish to return to work for the state.

This bill will afford return to work protection for injured state employees,
and should, overall, reduce the state®"s costs of workers®™ compensation by
returning injured and disabled employees to suitable gainful employment.

APPROVED:

POSITION PAPER/Departmemt of Labor



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: ~ 61
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Agency. Labor

Distribution (bz,preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
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POSITION PAPER
SB 61

This bill deals with the return to work of those State employees who have been
injured on the job and were terminated from their positions after that injury.

Passage of the bill will benefit the State in terms of the depth of training
and experience the worker who was injured on the job will bring back to the
workforce.

The bill makes the obligations of both the employer and thn employee clear and
it has built in safeguards which ensure that a State®s expert in the field
will determine the employee®s readiness to return to work. This will ensure
that the matter is oealt with in a consistent manner.

There is no fiscal impact on the Division of Personnel. Any extra work that
may be involved car. be absorbed into normal workflow.

The Division of Personnel supports the intent of this legislation.

nz1lyy

Diana DeSimone, Director Date
Division of Personnel

N 7/47

Commissioner Garrey Peska Date
Department of Administration
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: sb 6i
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Title: sv 61 BRU: Personnel
SpoNnsor: szymanski Components: centralized Administrative Services
Requestor:
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Prepared By: Plana DeSimone Phone: *6S-»»30
Division: Personnel D&te: //1Z2Z-1)"?-
Approved by Commissioner: Garrey Pesk Date : /At/# 7

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
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Pouch V. Siaic Capiiol . "
Juneau, Alaska 99811 ; T'T 1.
(907" 465-3991

October 11, 1984
MEMORANDUM

TO: Representative Mike Szymanski

FROM:  Sharman Haley
Legislative Analyst'"*

RE: °riority Rehire For Disabled State Employees
Research Request 35-025

You have asked about instituting a policy of preferential rehire for
State employees who are forced to leave their jobs due to work-related
disabilities. Short summaries of rehire policies in Washington, Oregon,
anu idano as weil as the U.S. Postal Service and the Municipality o"
Anchorage are provided below. A discussion of policy alternatives for
amending Alaska law along similar lines follows.

WASHINGTON

An employee of the State of Washington who becomes disabled cannot be
terminated for at least sixty days. Supervisors have broad discretion
to extend leave without pay to the injured employee and Tfill the posi-
tion temporarily until the employee is able to resume his or her duties.
If the injured employee is out longer than sixty days and is terminated
from his or her position, the employee is eligible to be placed on the
Reduction In Force (RIF) list for that job class whei he or she is
ready to return to work. Persons on the. RIF list have the right of
first hire when vacancies iIn that job class appear.

IT the disabled employee is not able to resume the duties of his or
her former job class and seeks reemployment in an alternate job class,
the employee must go through the normal application and testing proce-
dures to be certified to the register for the alternate job class. Once
certified, the disabled employee 1is entitled to hiring preference
over applicants on the open competitive register. If the alternate
job class constitutes a promotion, the disabled employee has second
hire priority after those on the RIF list. |If the alternate job class
is a demotion or lateral transfer, reemployment preference over open
competitive candidates is at the discretion of the hiring authority.



Representative Szymanski
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Under Washington law, a person whose disability keeps them out of work
for more than 120 days is referred to a vocational rehabilitation
counselor for evaluation and vocational rehabilitation planning. A
person who is permanently disabled may qualify for the state"s equal
employment opportunity program for the handicapped. Washington State
civil service rules allow handicapped persons to test for any job
class for which they meet the minimum qualifications, whether or not
that register is open for recruitment. State agencies have the option
of using the list of qualified handicapped workers, in preference to
the regular register when filling vacancies.

Incentive for state agencies (or any employer) to hire workers with
occupational injuries is provided by the Preferred Worker Progam,
which excludes the worker from the computation of workers®™ compensation
premiums for a period of three years. The benefits due the worker in
the event of an injury during the three-year period are covered by the

state"s Second Injury Fund.

OREGON

Of the states contacted, Oregon has the stongest laws for rehiring
injured employees. Oregon civil rights law providesthat an injured
employee has the right to reinstatement on demand in his or her former
position, or 1in any other job, if a position is available and the
worker able to perform the duties of the job. In the state system,
responsibility for rehiring the injured employee falls on each agency.
Oregon statutes also require "reasonable accommodation' for the special
needs of handicapped workers. In the state personnel system, this nay
include some restructuring of the job.

1DAHO

Idaho personnel rules provide that when an employee is absent due to
injury or illness, the job is held open for the employee and may not
be declared vacant for at least six months. IT the worker has not
returned to work within six months and is terminated, for an additional
12 months the worker 1is eligible to be placed on the lay-off register
for that agency i1f the doctor has cleared the employee for return to
work. If the employee is not able to resume the same job duties, the
agency has some discretion to modi."y work for the employee, but there
is no program or policy to further accommodate workers who must change

job classes.
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U.S. POSTAL SERVICE

The U.S. Postal Service goes beyond the requirements of federal law to
return injured employees to work. Under federal law, an injured federal
employee who is able to return to work within one year has the right
to return to the same or an equivalent position in the same agency.
If it takes longer than a year to return to work, the employee has the
right to priority placement in the same or equivalent position in that
or another federal agency. The returning federal employee is credited
with wage step increases and other benefits based on length of service
for the entire time he or she was out on disability compensation.

A partially or temporarily disabled postal employee is on leave status
until the doctor certifies that the employee is able to return to work.
The worker 1is either returned to his or her former job, with some modi-
fication of duties Iif needed, or transferred to an alternate job. In
planning a placement, the post office considers the risk of reinjury and
the potential compensation costs as well as the skills and abilities
of the worker. Only 1if this assessment indicates that the worker will
not be returned to federal service is the employee terminated.

The responsibility for finding or creating a joo falls on the local
postmaster. To encourage the placement of partially disabled workers>
the salary of a partially disabled employee is not paid out of the op-
erating unit"s budget, nor are the hours worked by a partially disabled
worker counted iIn computing the operating unit"s productivity rating,
Thus the operating units are able to show a higher productivity, for
which they are rewarded, by utilizing partially disabled workers.

ANCHORAGE

The Municipality of Anchorage has implemented a modified work program
for municipal employees injured on the job. The stated purposes of
the program are to minimize long-term costs to the municipality and to
return the employee to good health and productive employment at the
earliest opportunity.

Under the modified work program, an injured worker who is able to resume
partial duties will be placed in modified work for up to three months
while the worker is in transition back to full duties. If rehabilitation
requires a complete change iIn employment, participation in the modified
work program may exceed three months. The worker is paid his or her
full regular salary during the period of modified work. If the worker®s
permanent job placement is at a lower salary than his or her old job,
two-thirds of the difference is paid to the employee through the city"s
workers compensation account. Workers whose disability precludes them
from placement iIn a permanent position receive a worker®s compensation
settlement.
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While providing modified work is the responsibility of each municipal
agency, a job placement coordinator for the municipality as a whole
oversees the development of modified jobs and placements. According to
Harry Sjoberg, Risk Manager for the municipality, the city®s experience
with the program has shown significant reductions in compensation claims
and changes in the attitudes of supervisors and injured employees alike.
Prior to institution of the modified work program, the prevailing pat-
tern was that supervisors were not inclined to rehire an employee at
anything less than 100 percent productivity. Employee morale suffered
from prolonged periods off work. Mr. Sjoberg said that now less work
time is lost, supervisors show more concern for the circumstances of
their injured employees, and rehabilitation is quicker.

ALASKA

Under the Alaska personnel rules, leave without pay due to a disability
is at the discretion of the supervisor, but In any case may not exceed
the employees length of service or 24 months, whichever 1is shorter.
The supervisor may cancel leave without pay upon notice to the
absent employee. Tf the emoloyee does not report for duty on the
specified date, he or she may be terminated immediately.

A disabled classified employee terminated "in good standing” has rehire
rights for two years from the date of termination. This means that
they will be placed on the transfers and rehires list for that job
class, which agencies may use in preference to the regular register
when seeking applicants to fill vacancies. A few departments such as
Health and Social Services have internal policies requiring agency
heads to use the transfer and rehire list first, but most departments
leave this to the discretion of the supervisor.

Injured State workers who are unable to resume the duties of their
former job have few advantages in seeking other State jobs. They must
go through the same process as anyone else of finding job classes for
which they qualify, waiting for an open recruitment period for that
class, taking applicable tests, getting on the job register, and suc-
cessfully competing with other applicants. IT the worker is fortunate
enough to still be on leave and thus retain permanent employee status,
he or she may be eligible for noncompetitive appointment at the discre-
tion of the hiring authority.

State law provides that workers absent from work more than 90 days due
to an on-the-job injury have a right to vocational rehabilitation evalu-
ation. This 1includes an assessment of skills and abilities, aid in
planning for training and rehabilitation, and job placement assistance.



If the worker qualifies as severely handicapped and is aclient of the
Division of Vocational Rehabilitation, the worker may be referred to a
State job and hired noncompetitively if the hiring authority chooses.

State workers whose occupational injuries disable them from resuming
their former job duties qualify for a disability pension under the
Public Employees Retirement System. The pension is terminated in one
year, however, unless the recipient submits evidence that he or she
meets the qualifications for federal Social Security disability income
(SS1). Federal standards for SSI are stringent; the worker must be
unable to hold anj gainful employment, not merely his or her former
job.

Policy alternatives to facilitate reemployment of injured State workers
in Alaska, patterned after some of the preferentialrehire programs in
other jurisdictions, are listed below:

POLICY OPTIONS
1. Employees could be guaranteed the right to disability leave.

2. Injured workers returning to work could be placed on the lay-off
list, which assures them priority placement within their former
job class.

3. Injured workers unable to resume the duties of their former job
class could be allowed to test for any other job class for which
they meet the minimum qualifications, whether or not recruit-
ment 1is open.

4. Hiring preference in alternate job classes tor which the worker
qualifies could be granted by making the worker eligible for
the lay-off, promotion, or transfer ano rehire lists. Eligi-
bility for the lay-off list would guarantee the worker Tfirst
priority placement, while the promotion and the transfer and
rehire lists would give the worker preference only at the
option of the hiring authority.

5. A modified work program could provide injured workers job du-
ties tailored to their capabilities during a period of transi-
tion back to full duties or to a new job.

6. State agencies could be given incentives to rehire disabled
State workers, such as omitting the disabled worker from the
calculation of their worker"s compensation assessment.

7. State employees injured in the course of their employment could
be guaranteed State jobs when doctors certify that the employees
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are able to return to work. The employeee would be reemployed
in their original job class 1iIf they were able to perform the
duties, iIn an alternate job class for which they qualify, in
an alternate job class for which they may be retrained, or in
a modified job tailored to their individual capabilities.

8. The injured worker could also be extended the right to receive
pay no less than the pay he or she received prior to injury,
regardless of the final job placement.

These policy changes could be effected by amendingAS 39.25.150 to
direct the Department of Administration to provide for these policies
in the personnel rules. Alternatively, reemployment could be mandated
for all employers in the state under the workers® compensation or civil
rights laws. Copies of tne Oregon law and the Postal Service policy
manual, both of which are regarded by vocational rehabilitation profes-
sionals as model policies, are attached.

Because the State is a self-insurer and is liable for workers®™ compensa-
tionbenefits as well as for the disability pension payments, it may
be :nthe State"s financial :nterests as well as the interests of the
injured worxer to implement a preferential rehire policy and return
the worker to a job as quickly as possible. Approximately 1,200 injured
State employees Tfile worker®"s compensation claims per year, of which
about 200 to 250 include a claim for wage loss due to being out of work
more than three days. Compensation is also paid for loss of earning
capacity if the iInjured worker®s prospective employment pays less than
his or her former job. Compensation for wage loss is generally calcu-
lated at two-tirirds of the lost wages, but because workers®™ compensation
is tax exempt, the take home compensation is worth more than two-thirds
of net wages lost.

I an still expecting some additional information from other states to
come in the mail. IT upon reviewing the material 1 find that it pro-
vides any significant information on this issue that | have not ade-
quately covered here, 1 will forward it on to you with a supplemental
memo. Meanwhile, 1 hope that this memorandum provides you with the
information that you need.

IT you have any futher questions please call me.

SH



Civil. KRLUTS; UNLAWFUL EMRLOVMENT PKALTKIKS

659.¥110 Discrimination ngninst work-
ers u_pplymg_ for workers' compensation
benefits prohibited. It is nn unlawful employ-
ment practice for an employer to discriminate
against a workman with respect to hire or tenure
or any term or condition of employment because
the workman has applied for benefits or invoked
or utilized the procedures provided for in ORS
G56.001 to 656.794 and 656.802 to 656.824, or of

URNe" "

the employer and a representative of the employ-
er'semployes.

(4) Any violation of this section is an unlaw-

ful employment practice. (1973 cfifio &i: 1979 c.aia
56

659.425 rimin _
tally or physically impaired persons in
employment or ‘public accommodation

659.400 to 659.435 or has given testimongiuunder prohibited; mental disorder treatment not

the provisions of such sections. 11973 cafio

659.415 Reinstatement of w
receiving compensable injuries; certifi-
cate of Physmlan evidencing ability to
work; effect of collective bargaining
agreement. (1) A worker who has sustained a
compensable Injury shall be reinstated by the

worker's employer to the worker's former posi-

tion of employment upon demand for such rein-
statement, provided that the position is available
and the worker is not disabled from performing
the duties of such position. If the former posi-
tion is not available, the worker shall be reinstat-
ed in any other position which is available and
suitable.” A certificate by a duly licensed physi-
cian that the ph)ﬁsman approves the worker's
return to the worker's regular employment shall
be prima facie evidence that the worker is able to
perform such duties.

(2) Such right of reemployment shall be
subject to the provisions for seniority rights and
other employment restrictions contained in a
valid collective bargaining agreement hetween
the employer and a representative of the employ-
er'semployes.

(3) Any violation of this section is an unlaw-
ful employment practice. (1973 c.660 §5; 1979 c.813
§3; 1981 c.874 §14]

659.420 _ |
er in other available and suitable work;
certificate of physician; effect of collec-
tive bargaining agreement. (1) A worker
who has sustained a compensable injury and is
disabled from performing the duties of the work-
er's former regular employment shall, upon
demand, be reemployed by the worker's e_mgloyer
atemploymentwhich is available and suitable.

(2) A certificate of the worker's attending
physician that the worker is able to perform
described types of work shall be prima facie
evidence of such ability.

(3) Such right of reemployment shall be
subject to the provisions for semontr rights and
other employment restrictions contained in a
valid collective bargaining agreement between

evidence of inability to work or mana%e
property. (1) For the purpose of ORS 659.400

workes 659.435, it is an unlawful employment prac-

tice for any employer to refuse to hire, employ or
promote, to bar or discharge from employment
or to discriminate in compensation or in terms,
conditions or privileges of employment because:

~(a) An individual has a physical or mental
impairment which, with reasonable accommoda-
tion by the employer, does not prevent the per-
formance of the work involved;

(b) An individual has a record of a physical
or mental impairment; or

(c) An individual is regarded as having a
physical or mental impairment.

(2) It isan unlawful emPIQymentpractice for
an emplorment agency to fail or refuse to refer
for employment,” or  otherwise discriminate
against, any individual because that individual is
a handicapped person, or to classify or refer for
employment any individual because that individ-
ual'is a handicapped person.

(3) Itisan unlawful employment practice for
a labor organization, because an individual is a
handicapped person, to exclude or to expel from
its membership suc_h individual or to discrimi-
nate in any way against such individual.

(4) It isan unlawful practice for any place of
ublic accommodation, resort pr amusement as

Employment of injured worﬁefined in ORS 30.675, or any person acting on

behalf of such place, to make any distinction,
discrimination or restriction because a customer
or patron is a handicapped person.

(5) Receipt or alleged receipt of treatment
for a mental disorder shall not constitute evi-
dence of a person's inability to perform the
duties of a particular job or position, or of a
person’s inability to acquire, rent or maintain
Property. [1973 c.660 §7; 1979 c.640 S3]

capdad Jorsns M 4l proper e
fons r(?hlbl(fea; a(ﬁv. rls.ga(ws%rlm|n.a-
to.%.gee erence prohioited, . SSIsting dis-
criminator pjactices pro ibite (D) Mo
the purchaser, lessee or renter is

grgﬁgicappe person shall

277
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546.92

LWOP for an initial period of up to | year from the
date OWCP compensation began.

.92 Extensions. If the employee is unable to return
to work at the end of the | year period on LWOP. the
LWOP may be extended for successive additional peri-
ods of up to 6 months. Extensions arc granted only if il
appears that the employee is likely to return to work
within the period of the extension.

.93 Separations. If it is not likely that the employee
will be able to return to work at the end of one year of
LWOP or during the authorized extended period, the
(—tployee may be separated. Before any employee who is
on the rolls of the OWCP can be separated, the postal
official must submit a comprehensive report to the Gen-
eral Manager. Employee Relations (Region), with appro-
priate recommendations and retain the employee on the
rolls of the Postal Service pending a decision.

.94 Deciding Appropriate Action. In considering the
action to take in matters involving extended leave, the
installation head sends Form 2573, Requestfor OWCP
Claim Status, in duplicate, to the appropriate OWCP
district office; and. upon receiving a completed Form
2573 from OWCP, does one of the following:

d. Extends LW OP for an additional period, at the end
of which an additional determination must be made:

h. Authorizes a fitness-for-duty examination by a medi-
cal officer as provided in 547.31, .32, and .33 if OWCP
does not respond within a maximum of 60 days or if
OWCP's response does not explain the situation; or

C. Request permission to terminate LWOP as required
in .93; and

d. Terminates LWOP after receiving permission from
the General Manager, Employee Relations (Region) as
follows:

(/) If the employee has 5 or more years of creditable
civilian service, inform the employee of retirement
rights. Allow the employee 14 calendar days to Tile a
retirement application under the Civil Service R.tire-
ment Act.

(2) If the employee does not file a retirement applica-
tion within the 14 day period, terminate LW OP and take
action to separate the employee as described in 365 and
568.

(J) If the employee has less than 5 years creditable
civilian service, terminate LWOP and take action to
separate the employee as described in 365.

546 Reemployment of Employees Injured
On Duty

546.1 Law

.11 General. The USPS has legal responsibility to
employees with job-related disabilities under 5 U.S.C.
8151 and the Office of Personnel Management's (OPM)
regulations, as outlined below.

.12 Disability Fully Overcome Within 1 Year

121 Obligation. when the injury or disability is
fully overcome within one ycai after the commence-
ment of compensation payments from OWCP, or after
compensable disability recurs, the USPS must give an

(X..5- ©0ST/46 |

Employee & Labor Relations Manual

employee the right to resume employment in the
former or equivalent position.

122 Rights and Benefits. upon reemployment,
all rights and benefits which an employee would have
had or acquired in the former position, had there been
no injury or disability, must be restored.

.13 Disability Fully Overcome More Than 1 Year

131 Obligation. when the injury or disability is
fully overcome more than one year after compensation
began, the USPS must give an employee priority con-
sideration for reemployment into the former position or
an equivalent one.

.132 Reemployment List. The names of ell former
employees who fully recover from their compensable
disabilities more than one year after compensation
begins must be entered on a reemployment list in two
groups. GTOUp 0Nne will include all such former employ-
ees who are entitled to 10 point veteran preference.
Group two will include all other such former employees.
Persons in Jroup One€ will be considered for employment
before persons in group two, and persons in group two
will be considered before other sources of recruitment,
such as transfers from other agencies, reinstatements, or
appointments from hiring registers.

133 Rights and Benefits. The same as 546.122.

.14 Disability Partially Overcome

141 Current Employees. when an employee has
partially overcome a compensable disability, the USPS
must make every effort toward assigning the employee
to limited duty consistent with the employee's medical-
ly defined work limitation tolerances (see 546.32). In
assigning such limited duty, the LISPS should minimize
any adverse or disruptive impact on the employee. The
following considerations must be made in effecting
such limited duty assignments:

c. To the extent that there is adequate work availa-
ble within the employee's work limitation tolerances;
within the employee's craft; in the work facility to
which the employee is regularly assigned; and during
the hours when the employee regularly works; that
work shall constitute the limited duty to which the
employee is assigned.

If adequate duties are not available within the
employee's work limitation tolerances in the craft and
work facility to which the employee is regularly as-
signed, within the employee's regular hours of duty,
other work may be assigned within that facility.

C. If adequate work is not available at the facility
within the employee’s regular hours of duty, work out-
side the employee's regular schedule may be assigned
as limited duty. However, all reasonable efforts shall be
made to assign the employee to limited duty within the
employee's craft and to keep the hours of limited duty
as close as possible to the employee's regular schedule.

d. An employee may be assigned limited duty outside
of the work facility to which the employee is normally
assigned only if there is not adequate work available
within the employee's work limitation tolerances at the
employee’s facility. In such instances, every effort will
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be made lo assign the employee to work wiihin (he
employee's craft, within the employee's regular sched-
ule, and as near as possible to the regular work facility
to which normally assigned.

,142 Former Employees. when a former employ-
ee has partially recovered from a compensable inj' *y
or disability, the USPS must make every effort toward
reemployment consistent with medically defined work
limitation tolerances. Such an employee may be re-
turned to any position for which qualified, including a
lower grade position than that held when compensation
began.

.15 Employee Appeal Rights. An employee who
believes the proper consideration for reemployment
was not received may appeal to the Merit Systems
Protection Board, under 5 CFR, 353.

546.2 Collective Bargaining Agreements

Reemployment under this section will be in compliance
with applicable collective bargaining agreements. Indi-
viduals so recmployed will receive all appropriate
rights and protection under the applicable collective
bargaining agreement.

.21 Contractual Considerations

211 Scope. Collective bargaining agreement pro-
visions for filling job vacancies and promotions, and
procedures relating to retreat rights due to reassign-
ment. will be complied with before an offer of employ-
ment is made to a former postal employee on the
OWCP rolls for more than | year.

212 Reemployment. A former employee will be
offered reemployment in a residual vacancy (a vacancy
which has been posted for bid or application and for
which there are no successful bidders or applicants), or
may work as an unassigned regular or as a part-time
flexible. Regional Directors, Employee and Labor Rela-
tions (APM G, Employee Relations, for Headquarters and
Administrative Support Facilities (ASFs) may waive
minimum qualification requirements (including written
examinations) in individual cases for former employees
injured on duty who are being considered for reemploy-
ment when there is evidence (including that submitted by
the medical officer) that the employee can be expected to
perform satisfactorily in the position within ninety days
after assignment.

22 Types of Appointments

221 Former career employees will be reemployed
as career full-time or part-time employees.

222 Former substitute rural carriers will be reem-
ployed as substitute rural carriers or in any other posi-
tion for which they qualify.

223 Former casual and temporary employees will
be reemployed as casual or temporary employees.
Upon satisfactory demonstration of ability to meet job
requirements during two 90-day casual appointments or
one 180-day temporary appointment, the employee’s
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status may be noncompetitively converted to a career
appointment (NOA 501).

546.3 OWCP Referrals

31 General. OWCP will make referrals of current
and former postal employees who may be candidates
for reemployment.

.32 Work Limitation Tolerances. The individual's
physician of record, or other physician selected by the
individual or OWCP, will furnish OWCP with a defini-
tive medical summary, clearly documenting the medical
limitations that will have to be accommodated. The
OWCP District Medical Director evaluates the work
limitation tolerances, submitted by the physician of
record, and upon concurrence, refers them to the
USPS for consideration.

.33 USPS Medical Review

321 Reemployment Physical Examination

d. The medical officer will evaluate fully all medi-
cal records referred to the USPS from the OWCP
district offices.

A complete physical examination, paid for by the
USPS. will be required by the appointing officer. The
result of the physical examination will be documented
on Form 2485. Certificate of Medical Examination.

C. The medical officer will make a statement of
concurrence with the OWCP documented medical limi-
tations. or further restrict the former employee's work
limit tolerances. The medical officer can in no way
liberalize the medical limitations tendered by the
OWCP district offices.

322 Special Considerations

d. An individual referred for reemployment consid-
eration by OWCP may have some degree of concur-
rent disability, not caused by or related to the original
job injury or disability. The medical officer should ex-
amine for any concurrent medical condition that might
prevent the individual from performing the duties of
the position for which the individual is being consid-
ered.

h. The medical officer will carefully evaluate all
concurrent disabilities and include their potential
impact in the recommendation for reemployment to the
appointing official.

C. All former employees, now permanently, partial-
ly disabled, have some type of residual handicap. The
medical officer, conducting the physical examination,
will be responsible for assigning the correct handicap
code as defined in Handbook P-II, Personnel Oper-
ations. Chapter 6.

546.4 Restoration Rights

41 OPM Regulations. OPM has responsibility for
the implementing regulations of 5 USC 8151. These
regulations are codified in 5 CFR Part 353. 5 USC
{151(a) provides that an individual, injured or disabled
cm duty, who resumes employment with the USPS is to
te credited with the time during which compensation
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was received for purposes of certain rights and benefits
based upon length of service.

.42 Rights and Benefits upon Partial Recovery

421 Seniority. Individuals, reemployed into bar-
gaining unit positions will be credited with seniority in
accordance with the collective bargaining agreement
covering the position to which reemployed.

422 Probationary Period. Reemployed individ-
uals who have completed their probationary periods, or
would have completed their probationary periods but
for their compensable injuries, will not be required to
serve a new probationary period.

423 Leave Credit. Former employees who were
eligible to accrue leave under ELM 510 will be cred-
ited with the total time compensation was received
from OWCP for purposes of computing leave rate ac-
crual upon reemployment.

424 Retirement. Former employees who were
covered by the Civil Service Retirement Act (see ELM
560) will be credited with the time spent on OWCP
compensation in computing retirement credit.

425 Salary Determination. The following salary
restoration criteria must be met (jVore; The term
"Grade/Step." as used below, means "Grade/Salary"
for individuals in a non-step salary schedule):

a. Reemployment to the Former Grade/Step. These
individuals reemployed into a position with the same
grade/step as held at the time of injury or disability
will receive the current salary for that grade/step from
the appropriate salary schedule.

b. Reemployment to a Higher Grade. Those individ-
uals reemployed to a position with a grade higher than
that of the position held at the time of injury or disabil-
ity will be placed in the higher grade at the current
salary for the grade/step held at the time of injury or
disability. If that salary is between steps in the higher
grade, the individual’s salary will be increased to the
next higher step.

¢. Reemployment to a Lower Grade/SteP.

(1) Salary Below Maximum ot Lower Grade.
The individual will be placed in any higher step in the
lower grade which is less than one full step above the
current salary for the grade/step of the position held at
the time of injury or disability.

Salary Above Maximum of Lower Grade. In

those cases where the current salary for the grade/step
held at the time of injury or disability exceeds the
maximum salary of the lower grade position, the em-
ployee will be afforded a saved rate at the higher
grade/step salary. These saved rate provisions apply
for an indefinite period and are subject to the rules of
the salary schedule to which assigned.

d.  Reemployment to a Position in a Different Salary
Schedule. when an individual is reemployed to a posi-
tion in a salary schedule different from the schedule
under which paid at the time of injury or disability,
once reemployed, the individual will be treated under
the rules applicable to the salary schedule to which
reemployed:
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(1) The individual will be reemployed at the
grade appropriate for the position to which reem-
ployed.

(2) The individual will be placed in any higher
step in the new grade which is less than one full step
above the current salary for the grade/step of the posi-
tion held at the time of injury or disability.

(3) 1f reemployment is to a nonstep schedule,
the individual will be placed at a salary equal to the
current salary for the grade/step of the position held at
the time of injury or disability.

If the current salary for the grade/step held
at the lime of injury or disability exceeds the maximum
salary of the new grade, the individual will be given a
saved rate. These saved rate provisions apply for an
indefinite period and arc subject to the rules of the
salary schedule to which assigned.

e. Former Position Under Different Salary Schedule.
Where the position held at the time of injury or disabil-
ity is no longer under the same salary schedule, the
current salary for the former grade/step will be deter-

mined by:

(f/) Regional Compensation Division, for field,
district, and regional positions.

(2) Office of Compensation. Headquarters, for
Headquarters and Headquarters-related positions.

f, %tep Increases. Upon reemployment, permanent-

ly, partially disabled individuals begin a new waiting
period for step increases.

43 Rights and Benefits Upon Full Recovery.
See 546.122.

546.5 Retirement Considerations

.51 Status. Pursuant to the Civil Service Retire-
ment Act. a former employee who applied for and
received Civil Service disability retirement status will
cease to be an annuitant upon reemployment and resto-
ration of that individual's wage earning capacity.

.52 Reinstatement of Eligiblity

521 If an annuitant, reemployed under the proce-
dures in this section, is later found unable to successful-
ly perform in the new position due to the original
compensable injury or disability, and is again separated,
the employee will be entitled to the restoration of dis-
ability retirement status under the Civil Service Retire-
ment Act.

522 1f an employee becomes disabled far the posi-
tion due to a new injury or disability after entry into
that position, the employee would have a right to apply
for a new Civil Service disability retirement status.

.53 Refunded Retlrsment Deductions. A former
employee who withdrew retirement deductions based
on previous employment, may rcdeposit the amount
refunded, plus interest, after reemployment to a posi-
tion from which retirement deductions are withheld.

54 Notification. Upon reemployment of a disability
annuitant (or in advance, if possible), the appointing offi-
cial must notify the Office of Personnel Management.
Compensation Group. Room 3305. Attention: Annuitant
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Services Division, Washington. DC 20415. The notifica-
tion must include the individual's name, social security
number, date of birth. Civil Service Annuity claim number
(CSA-Civil Service Account), date of reemployment.
Form 2485, Certificate of Medical Examination and
whether retirement deductions will be made from the salary
for the position to which rcemplovcd.

546.6 Relocation Considerations

.61 Scope. In some cases, former employees re-
ceiving OWCP compensation may have relocated to
other geographic areas. Every effort must be made to
reemploy these individuals within their current area of
residence by treating them as if they had been employed at
that office at the time ofinjury. Any offer to reemploy in a
different location will be considered only after all reason-
able attempts have been made to rehire within the area of
the former employee’s present domicile.

.62 Expense. Any relocation and travel expenses
will be the responsibility of the former employee. How-
ever, under certain mitigating circumstances the
SAPMG for E&LR, or the SAPMG's designee, may
authorize relocation and travel expenses consistent with
the provisions of Handbook M-9, Travel,

546.7 Reemployment Procedures
.71 Offer of Appointment

111 Evaluation. uUpon receipt and evaluation of
the OWCP referral containing documented medical
limitations, and evalufion of the medical officer's rec-
ommendations, the appointing official will determine if
a reemployment offer can be made.

7112 Interview. During the preemployment inter-
view. the appointing officer will ensure that the indi-
vidual receives the following information:

d. In-depth analysis of medical limitations and the
individual’s responsibility to work within the prescribed
work limitation tolerances.

b If applicable the status of injury compensation
and disability retirement benefits and future eligibility.

C. A full explanation of all restoration rights and
benefits (see 546.4).

d Fun particulars regarding the position, including
title, duties, grade, salary, location of work assignment,
and all other information required in a preemployment
interview. (See Handbook P—%1. 264.8 and 265.)

€. Instructions for completion and submission of any
required employment forms.

713 Appeal

a. Those employees who fully recover in less than

one year from the date on which OWCP compensation
began, may appeal to the Merit Systems Protection
Board (M SPB) if they believe a proposed offer of reem-
ployment does not meet the requirements of Office of
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Personnel Management regulations 5 CFR Part 353. The
letter of appeal must be submitted within 20 days after
the date of the offer or 20 days after the date of
reemployment, whichever is later.

Those employees or former employees whose full

recovery extends beyond one year, or whose partial
recovery falls either within or beyond one year of
compensation, may appeal to the Merit Systems Protec-
tion Board only when they have requested restoration
through formal application to the installation head and
restoration has been refused them. An appeal to the
denial of restoration must be filed with M SPB within 20
days from the day the denial letter is received. Upon
restoration, however, the employees are not given the
right to appeal the nature of the restoration.

.72 Refusal of Reemployment Offer. When a
former employee refuses an offer of suitable employ-
ment within the OWCP defined medical limitations, the
appointing officer must do the following:

a. Offer the individual an opportunity to sign a
declination of employment.

h. Advise the individual that the effect of such re-
fusal may result in the termination or reduction of
compensation benefits by the Department of Labor.

C. Notify the OWCP district office by telephone of
the declination and reasons given.

d. within 2 working days, forward a full written
summary of the former employee's interview, including
the signed declination, and medical evaluations or other
pertinent information to the OWCP district office.
OWCP has the responsibility to notify the Retirement
and Insurance Division, Office of Personnel Manage-
ment. when disability retirement status is to be evaluat-
ed.

.73 Refusal to Reemploy. The appointing official
may not be able to accommodate the former employee
for medical reasons or other considerations. If the
former employee will not be reemployed, the appoint-
ing officer must:

d. Notify the employee in writing of that fact, with
a copy to the OWCP; and

b. Include a paragraph informing the individual of
the right to appeal to the Merit Systems Protection
Board.

.74 Processing Personnel Actions. The reem-
ployment of former employees injured or disabled on
duty requires uniform_information on Form 50-B, Re-
uestfor Personnel Action (Processing Copyfor Sew Hires

nly), before forwarding to the Employee and Labor
Relations Information Center. (Sec 612.5 of Handbook
P-Il.)

547 Return to Duty

547.1 Therapy Obligations

The installation head must ensure that an employee
reports for scheduled therapy treatment. The employee
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must be advised that failure to keep appointmenis with
a physician or hospital is a form of absenteeism. Con-
trol office/control point personnel will report failures
to keep appointments to the OW CP district office.

547.2 Medical Reports

.21 Progress reports received from the attending
physician may show the employee is capable of some
work during convalescence or after medical treatment
has been completed.

.22 If not. this information is requested by the con-
trol office/control point from the attending physician
or the OWCP district office by use of Form CA-17.

.23 If the attending physician submits a medical
report. Form CA-17, indicating that the employee is
medically capable of performing some of the normal
duties for a limited number of hours, or other work of
a different nature than the employee’s former assign-
ment, the installation head must make every reasonable
effort to place the employee in an approriate assign-
ment.

547.3 Fitness-For-Duty Determination

.31 Determining Fitness. The fact that an injured
or ill employee is scheduled for a series of treatments
or appointments with a physician or hospital does not.
by itself, establish that the employee is not fit-for-duty
in the interim. Control personnel will recommend, upon
medical justification, to the installation head that any
employee being treated by a physician or hospital be
required to report to a USPS medical unit (or contract
equivalent) for a fitness-for-duty examination. Only an
installation head is authorized to approve a fitness-for
duty examination.

.32 Examination Report. This physical examina-
tion may include the parts of the anatomy being treat-
ed, provided the examination in no way disturbs or
interferes with the treatment regimen. The results of
this examination will be brought to the attention of the
OWCP district office for consideration.
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.33 Physician Report Questioned. If the medical
officer questions the medical procedures and/or deter-
mination of the employee’s attending physician, no ad-
ministrative action may be taken to change the employ-
ee’s compensation or employment status until the
medical issue is settled.

.34 Resolving Determination. The following pro-
cedures apply only to fitness-for-duty determinations
incident to an on-the-job injury or illness. Fitness-for-
duty determinations for other purposes are not covered
by this instruction.

d. The physician or hospital must, for each visit of
the employee, make a professional statement, using
Form CA-17, showing the employee either:

1) Fit-for-duty; or
Fit for limited duty, and the work tolerance
limitations due to the injury; or
Not fit for duty with an expected retum-to-
duty date.

If the physician or hospital is unable to predict
an employee’s fitness for duty on cither a short-term or
long-term basis, the control office/control point super-
visor may request information from the OWCP by
sending Form 2573, Request—OWCP Claim Status,
in duplicate, to the OWCP district office. If OWCP
does not respond within a maximum of 60 days, or if
the OWCP response does not explain the situation, a
fitness-for-duty examination may be recommended to
the installation head as provided in 547.31, .32, and .33.
However, a fitness-for-duty examination can be initiated
at any time to determine the duty status of the injured
employee.

C. If the results of the fitness-for-duty examination
disagree with the findings of the attending physician,
the matter, along with justification for the USPS posi-
tion, is referred by the control office/control point
supervisor to the OWCP Deputy Commissioner for
resolution.

d A fitness-for-duty determination is not limited to
the employee’s regular duties, but should be ba d on
whether the employing installation has any tfmj. rary
alternative duties available which the employee may
safely perform.
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659.4 10 Discrimination against work-
ers u_pplymg_ for workers' compensation
benefits pronibited. Il isan unlawful employ-
ment practice for an employer to discriminate
against a workman with respect to hire or tenure
or any term or condition of employment because
the workman has applied for benefits or invoked
or utilized the procedures provided for in ORS
G56.001 to 656.794 and 656.802 to 656.824. or of

the employer nod a representative of the employ-
er's employes.

(4) Any violation of this section is an unlaw-

ful employment practice. (1973 cfifiO (fi; iqti chim
g

659.425 rimin _
tally or physically impaired persons in
employment  c-r ‘public accommodation

659.400 to 659.435 or has given testimony under prohibited; mental disorder treatment not

the provisions ofsuch sections. 1107.1 c.ep0 s

659.415 Reinstatement of w
receiving compensable injuries; certifi-
cate of ?hyswlan evidencing ability to
work; effect of collective bargaining
agreement. (1) A worker who has sustained a
compensable injury shall be reinstated by the
worker's employer'to the worker's former posi-
tion of employment upon demand for such rein-
statement, provided that the position is available
and the worker is not disabled from performing
the duties of such position. If the former posi-
tion is notavailable, the worker shall be reinstat-
ed in any other position which is available and
suitable.”A certificate by a duly licensed physi-
cian that the ph}ésman approves the worker's
return to the worker's regular employment shall
be prima facie evidence that the worker is able to
perform such duties.

(2) Such right of reemployment shall be
subject to the provisions for seniority rights and
other employment restrictions contained in a
valid collective bargaining agreement between
the employer and a representative of the employ-
er's employes.

(3) Any violation of this section is an unlaw-
ful employment practice. 73 c.660 s; 1979 c.813
§3; 1981 c.874 §14]

659.420 _ .
er in other available and suitable work;
certificate of physician; effect of collec-
tive bargaining agreement. (1) A worker
who has sustained a compensable injury and is
disabled from performing the duties of the work-
er's former regular employment shall, upon
demand, be reemployed by the worker's e_mgloyer
atemployment which is available and suitable.

(2) A certificate of the worker's attending
physician that the worker is able to perform
described types of work shall be prima facie
evidence ofsuch ability.

(3) "uch right of reemployment shall be
subject to the provisions for seniority rights and
other employment restrictions contained in a
valid collective bargaining agreement between

evidence of inability to work or mana%e
property. (1) For the purpose of ORS 659.400

workeg 659.435, it is an unlawful employment prac-

tice for any employer to refuse to hire, employ or
promote, to bar or discharge from emplQyment
or to discriminate in compensation or in terms,
conditions or privileges of employment because:

~(a) An individual has a physical or mental
impairment which, with reasonable accommoda-
tion by the employer, does not prevent the per-
formance of the work involved:

(b) An individual ha3 a record of a physical
or mental impairment; or

(c) An individual is regarded as having a
physical or mental impairment.

(2) It isan unlawful emPonmentpractice for
an employment agency to fail or refuse to refer
for employment,” or otherwise discriminate
against, any individual because that individual is
a handicapped person, or to classify or refer for
employment any individual because that individ-
ual'is a handicapped person.

(3) Itis an unlawful employment practice for
a labor organization, because an individual is a
handicapped person, to exclude or to expel from
its membership such individual or to discrimi-
nate in any way against such individual.

(4) 1tis an unlawful practice for any place of
public accommodation, resort pr amusement as

Employment of injured wordefined in ORS 30.675, or any peraon acting on

behalf of such place, to make any distinction,
discrimination or restriction because a customer
or patron is a handicapped person.

(5) Receipt or alleged receipt of treatment
for a mental disorder shall not constitute evi-
dence of a person's inability to perform the
duties of a particular job or position, or of a
person’s inability to acquire, rent or maintain
Property. [1973c.660 [7; 1979 c.640 §3]

659.430
d ransac-
[

lcapped persons in real proper 9

B i
AL T B
2 anHicappe personshall:

Discrimination against men-

Discrimination against hand-
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LWOP for an initial period of up to 1 year from the
date OWCP compensation began.

.92 Extensions. If tlie employee is unable to return
to work at the end of the | year period on LWOP, the
LWOP may be extended for successive additional peri-
ods of up to 6 months. Extensions are granted only if it
appears that the*employee is likely to return to work
within the period of the extension.

.93 Separations. If it is not likely that the employee
will be able to return to work at the end of one year of
LWOP or during the authorized extended period, the
employee may be separated. Before any employee who is
on the rolls of the OWCP can be separated, the postal
official must submit a comprehensive report to the Gen-
eral Manager. Employee Relations (Region), with appro-
priate recommendations and retain the employee on the
rolls of the Postal Service pending a decision.

.94 Deciding Appropriate Action. In considering the
action to take in matters involving extended leave, the
installation head sends Form 2573, Request for OWCP
Claim Status, in duplicate, to the appropriate OWCP
district office; and, upon receiving a completed Form
2573 from OWCP, does one of the following:

d. Extends LWOP for an additional period, at the end
of which an additional determination must be made;

. Authorizes a fitness-for-duty examination by a medi-
cal officer as provided in 547.31, .32, and .33 if OWCP
does not respond within a maximum of 60 days or if
OWCP's response does not explain the situation: or

C. Request permission to teiminate LW OP as required
in .93; and

d. Terminates LWOP after receiving permission from
the General Manager, Employee Relations (Region) as
follows:

(/) If the employee has 5 or more years of creditable
civilian service, inform the employee of retirement
rights. Allow the employee 14 calendar days to file a
retirement application under the Civil Service Retire-
ment Act.

(2) If the employee does not file a retirement applica-

tion within the 14 day period, terminate LW OP and take
action to separate the employee as described in 365 and
568.

(J) If the employee has less than 5 years creditable
civilian service, terminate LWOP and take action to
separate the employee as described in 365.

546 Reemployment of Employees Injured
On Duty

546.1 Law

.11 General. The USPS has legal responsibility to
employees with job-related disabilities under 5 U.S.C.
8151 and the Office of Personnel Management's (OPM)
regulations, as outlined below.

.12 Disability Fully Overcome Within 1 Year

121 Obligation. when the injury or disability is
fully overcome within one year after the commence-
ment of compensation payments from OWCP, or after
compensable disability recurs, the USPS must give en

a.b5- .

Employee & Labor Relations Manual

employee the right to resume employment in the
former or equivalent position.

122 Rights and Benefits. upon reemployment,
all rights and benefits which an employee would have
had or acquired in the former position, had there been
no injury or disability, must be restored.

.13 Disability Fully Overcome More Than 1 Year

131 Obligation. when the injury or disability is
fully overcome more than one year after compensation
began, the USPS must give an employee priority con-
sideration for reemployment into the former position or
an equivalent one.

132 Reemployment List. The names of all former
employees who fully recover from their compensable
disabilities more 'han one year after compensation
begins must be entered on a reemployment list in two
groups. Croup 0N€ will include all such former errtploy-
.ees who are entitled to 10 point veteran preference.
Croup tWo will include all other such former employees.
Persons in JIOUP ONE will be considered for employment
before persons in Qroup tW0. and persons in group two
will be considered before other sources of recruitment,
such as transfers from other agencies, reinstatements, or
appointments from hiring registers.

133 Rights and Benefits. The same as 546.122.

.14 Disability Partially Overcome

141 Current Employees. when an employee has
partially overcome a compensable disability, the USPS
must make every effort toward assigning the employee
to limited duty consistent with the employee’s medical-
ly defined work limitation tolerances (see 546.32). In
assigning such limited duty, the USPS should minimize
any adverse or disruptive impact on the employee. The
following considerations must be made in effecting
such limited duty assignments:

a. To the extent that there is adequate work availa-
ble within the employee’s work limitation tolerances;
within the employee's craft; in the -work facility to
which the employee is regularly assigned; and during
the hours when the employee regularly works; that
work shall constitute the limited duty to which the
employee is assigned.

If adequate duties are not available within the
employee’s work limitation tolerances in the craft and
work facility to which the employee is regularly as-
signed. within the employee's regular hours of duty,
other work may be assigned within that facility.

C. If adequate work is not available at the facility
within the employee’s regular hours of duty, work out-
side the employee's regular schedule may be assigned
as limited duty. However, all reasonable efforts shall be
made to assign the employee to limited duty within the
employee's craft and to keep the hours of limited duty
as close as possible to the employee's regular schedule.

d. An employee may be assigned limited duty outside
of the work facility to which the employee is normally
assigned only if there is not adequate work available .
within the employee's work limitation tolerances at the
employee's facility. In such instances, every effort will '
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be made lo assign ihe employee 10 v/ork wiihin the
employee's crafi. within the employee'i regular sched-
ule. and as near as possible to the rcguar work facility
to which normally assigned.

142 Former Employees. When a former employ-
ee has partially recovered from a compensable inj> -y
or disability, the USPS must make every effort toward
reemployment consistent with medica.ly defined work
limitation tolerances. Such an employee may be re-
turned to any position for which qualified, including a
lower grade position than (hat held when compensation
began.

, 15 Employee Appeal Rights. An employee who
believes the proper consideration for reemployment
was not received may appeal to the Merit Systems
Protection Board, under 5 CFR, 35'i.

546.2 Collective Bargaining Agreements

Reemployment under this section will be in compliance
with applicable collective bargaining agreements. Indi-
viduals so reeinployed will receive all appropriate
rights and protection under the applicable collective
bargaining agreement.

21 Contractual Considerations

211 Scope. Collective bargaining agreement pro-
visions for filling job vacancies and promotions, and
procedures relating to retreat rights due to reassign-
ment. will be complied with br ore an offer of employ-
ment is made to a former postal employee on the
OWCP rolls for more than | year.

212 Reemployment A former employee will be
offered reemployment iri a residual vacancy (a vacancy
which has been posted for bid or application and for
which there are no successful bidders or applicants), or
may work as an unassigned regular or as a part-time
flexible. Regional Directors, Employee and Labor Rela-
tions (APM G, Employee Relations, for Headquarters and
Administrative Support Facilities (ASFs) may waive
minimum qualification requirements (including written
examinations) in individual cases for former employees
injured on duty who are being considered for reemploy-
ment when there is evidence (including that submitted by
the medical officer) that the employee can be expected to
perform satisfactorily in the position within ninety days
after assignment.

22 Types of Appointments

221 Former career employees will be recmployed
as career full-time or part-time employees.

J22 Former substitute rural carriers will be recm-
ployed as substitute rural carriers or in any other posi-
tion for which they qualify.

223 Former casual and temporary employees will
be reemployed as casual or temporary employees.
Upon satisfactory demonstration of ability to meet job
requirements during two 90-day casual appointmemsor
one 180-day temporary appointment, the employee's
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status may be noncompetitively converted to a career
appointment (NOA 501).

546.3 OWCP Referrals

.31 General. OWCP will make referrals of current
and former postal employees v ho may be candidates
for reemployment.

.32 Work Limitation Tolerances. The individual's
physician of record, or other physician selected by the
individual or OWCP. will furnish OWCP with a defini-
tive medical summary, clearly documenting the medical
limitations that will have to be accommodated. The
OWCP District Medical Director evaluates the work
limitation tolerances, submitted by (he physician, of
record, and upon concurrence, refers,them to the
USPS for consideration.

.33 USPS Medical Review

321 Reemployment Physical Examination

d. The medical officer will evaluate fully all medi-
cal records referred to the USPS from the OWCP
district offices.

A complete physical examination, paid for by the
USPS. will be required by the appointing officer. The
result of the physical examination will be documented
on Form 2485. Certificate of Medical Examination.

C. The medical officer will make a statement of
concurrence with the OWCP documented medical limi-
tations. or further restrict the former employee's work
limit tolerances. The medical officer can in no way
liberalize the medical limitations tendered by the
OWCP district offices.

322 Special Considerations

d.  An individual referred for reemployment consid- *
cration by OWCP may have some degree of concur-
rent disability, not caused by or related to the original
job injury or disability. The medical officer should ex-
amine fqr any concurrent medical condition (hat might
prevent the individual from performing the duties of
the position for which the individual is being consid-
ered.

h. The medical officer will carefully evaluate all
concurrent disabilities and include their potential
impact in the recommendation for reemployment to the
appointing official.

c. All former employees, now permanently, partial-
ly disabled, have some type of residual handicap. The
medical officer, conducting (he physical examination,
will be responsible for assigning the- correct handicap
code as defined in Handbook P-U, Personnel Oper-
atlons. Chapter 6.

546.4 Restoration Rights ,

.41 OPM Regulations. OPM has responsibility for
the implementing regulations of 5 USC 8I5l. These
regulations are codified in 5 CFR Part 353. 5 USC
8151(a) provides that an individual, injured or disabled
on duty, who resumes employment with the USPS u to
be credited with the time during which compen.tation.
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was received for purposes of certain rights and benefits
based upon length of service.

42 Rights and Benefits upon Partial Recovery

421 Seniority. Individuals, recmployed into bar-
gaining unit positions will be credited with seniority in
accordance with the collective bargaining agreement
covering the position to which reemployed.

422 Probationary Period. Recmployed individ-
uals who have completed their probationary periods, or
would have completed their probationary periods but
for their compensable injuries, will not be required to
serve a new probationary period.

423 Leave Credit. Former employees who were
eligible to accrue leave under ELM 510 will be cred-
ited with the total time compensation was received
from OWCP for purposes of computing leave rate ac-
crual upon reemployment.

424 Retirement Former employees who were
covered by the Civil Service Retirement Act (see ELM
560) will be credited with the time spent on OWCP
compensation in computing retirement credit.

425 Salary Determination. The following salary
restoration criteria must be met {NOte: The term
“Grade/Step," as used b.elow, means "Grade/Salary"
for individuals in a non-step salary schedule):

a.  Reemployment to the Former Grade/Step. These
individuals reemployed into a position with the same
grade/step as held at the time of injury or disability
will receive the current salary for that grade/step from
the appropriate salary schedule.

b.  Reemployment to a Higher Grade. Those individ-
uals recmployed to a position with a grade higher than
that of the position held at the time of injury or disabil-
ity will be placed in the higher grade at the current
salary for the grade/step held at the time of injury or
disability. If that salary is between steps in the higher
grade, the individual's salary will be increased to the
next higher step.

C. Reemployment toa Lower Grade/SteF.

(1) Salary Below Maximum of Lower Grade.
The individual will be placed in any higher step in the
lower grade which is less than one full step above the
current salary for the grade/step of the position held at
the time of injury or disability.

Salary Above Maximum of Lower Grade. In
those cases where the current salary for the grade/step
held at the time of injury or disability exceeds the
maximum salary of the lower grade position, the em-
ployee will be afforded a saved rate at the higher
grade/step salary. These saved rate provisions apply
for an indefinite period and are subject to the rules of
the salary schedule to which assigned.

d. Reemployment to a Position in a Different Salary
Schedule. when an individual is recmployed to a posi-
tion in a salary schedule different from the schedule
under which paid at the time of injury or disability,
once reemployed, the individual will be treated under
the rules applicable to the salary schedule to which
recmployed:
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(!) The individual will be recmployed at the
grade appropriate for the position to which reem-
ployed.

(2) The indi idual will be placed in any higher
step in the new grade which is less than one full step
above the current salary for the grade/step of the posi-
tion held at the time of injury or disability.

(3) If reemployment is to a nonstep schedule,
the individual will be placed at a salary equal to the
current salary for the grade/step of the position held at
the time of injury or disability.

If the current salary for the grade/step held
at the time of injury or disability exceeds the maximum
salary of the new grade, the individual will be given a
saved rate. These saved rate provisions apply for an
indefinite period and are subject to the rules of the
salary schedule to which assigned.’

e. Former Position Under Different Salary Schedule.
W here the position held at the time of injury or'disabil-
ity is no longer under the same salary schedule, the
current salary for the former grade/step will be deter-
mined bf/:

Regional Compensation Division, for field,
district, and regional positions.

(2) Office of Compensation. Headquarters, for
Headqsuarters and Headquarters-related positions.

/ tep Increases. Upon reemployment, permanent-
ly. partially disabled individuals begin a new waiting
period for step increases.

43 Rights and Benefits Upon Full Recovery.
Sec 546.122.

546.5 Retirement Considerations

.51 Status. Pursuant to the Civil Service Retire-
ment Act. a former employee who applied for and
received Civil Servit.c disability retirement status will
cease to be an annui ..t upon reemployment and resto-
ration of that individual’s wage earning capacity.

- .52 Reinstatement of Ellgiblity

521 If an annuitant, recmployed under the proce-
dures in this section, is later found unable to successful-
ly perform in the new position due to the original
compensable injury or disability, and is again separated,
the employee will be entitled to- the restoration of dis-
ability retirement status under the Civil Service Retire-
ment Act.

522 Ifan employee becomes disabled for the posi-
tion due to a new injury or disability after entry into
that position, the employee would have a right to apply
for a new Civil Service disability retirement status.

.53 Refunded Retirement Deductions. A foimcr
employee who withdrew retirement deductions based
on previous employment, may redeposit the amount
refunded, plus interest, after reemployment to a posi-
tion from which retirement deductions are withheld.

54 Notification. Upon reemployment of a disability
annuitant (or in advance, if possible), the appointing offi-
cial must notify the Office of Personnel Management.
Compensation Group. Room 3305. Anention: Annuitant
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Services Division. Washington. DC 20415. The noutic:
lion must include (he individual's name, social security
number, date of binh. Civil Service Annuity claim number
(CSA-Civil Service Account), date of reemployment.
Form 2485. Certificate of Medical Examination and
whether retirement deductions will he made from the salary
for the position to which rcemploy«.d.

546.6 Relocation Considerations

.61 Scope. In some cases, former employees re-
ceiving OWCP compensation may have relocated to
other geographic areas. Every effort must be made to
recmploy these individuals within their current area of
residence by treating them as if they had been employed at
that office at the time ofinjury. Any offer to reemploy in a
different location will be considered only after all reason-
able attempts have been made to rehirc within the area of
the former-cmployec's present domicile.

.62 Expense. Any relocation and travel expenses
will be the responsibility of the former employee. How-
ever, under certain mitigating circumstances the
SAPMG for E&LR, or the SAPMG's designee, may
authorize relocation and travel expenses consistent with
the provisions of Handbook M-9, Travel

546.7 Reemployment Procedures

.71 Offer of Appointment

111 Evaluation. upon receipt and evaluation of
the OWCP referral containing documented medical
limitations, and evaluation of the medical officer's rec-
ommendations. the appointing official will determine if
a reemployment offer can be made.

112 Interview. During the prcemploymeni inter-
view, the appointing officer will ensure that the indi-
vidual receives the following information:

a. In-depth analysis of medical limitations and the
individual's responsibility to work within the prescribed
work limitation tolerances.

b. If applicable the status of injury compensation
and disability retirement benefits and future eligibility.

c. A full explanation of all restoration rights and
benefits (see 546.4).

d Fun particulars regarding the position, including
title, duties, grade, salary, location of work assignment,
and all other information required in a preemployment
interview. (Sec Handbook P -Il, 264.8 and 265.)

€. Instructions for completion and submission of any
required employment forms.

.713 Appeal

d. Those employees who fully recover in less than
one year from the date on which OWCP compensation
began, may appeal to the Merit Systems Protection
Board (M SPB) if they believe a proposed ofTer of reem-
ployment does not meet the requirements of Office of
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Personnel Management regulations 5 CFR Part 353. The
letter of appeal must be submitted within 20 days after
the date of the offer or 20 days after the date of
reemployment, whichever is later.

Those employees or former employees whose full
recovery extends beyond one year, or whose partial
recovery falls either within or beyond one year of
compensation, may appeal to the Merit Systems Protec-
tion Board only when they have requested restoration
through formal application to the installation head and
restoration has been refused them. An appeal to the
denial of restoration must be filed with M SPB within 20
days from the day the denial letter is received! Upon
restoration, however, the employees are not given the
right to appeal the nature of the restoration.

.72 Refusal of Reemployment Offer. When a
former employee refuses an offer of suitable employ-
ment within the OWCP defined medical limitations, the
appointing officer must do the following:

a. Offer the individual an opportunity to sign a
declination of employment.

b. Advise the individual that the effect of such re-
fusal may result in the termination or reduction of
compensation benefits by the Department of Labor.

e Notify the OWCP district office by telephone of
the declination and reasons given.

d. Within 2 v/orking days, forward a full written
summary of the former employee's interview, including
the signed declination, and medical evaluations or other
pertinent inrirmation to the OWCP district office.
OWCP has the responsibility to notify the Retirement
and Insurance Division, Office of Personnel Manage-
ment, when disability retirement status is to be evaluat-
ed.

.73 Refusal to Reemploy. The appointing official
may not be able to accommodate the former employee
for medical reasons or other considerations. If the
former employee will not be reemploycd, the appoint-
ing officer must:

a Notify the employee in writing of that fact, with
acopy to the OWCP; and

b. Include a paragraph informing the individual of
the right to appeal to the Merit Systems Protection
Board.

.74 Processing Personnel Actions. The reem-
ployment of former employees injured or disabled on
duty requires uniform information orf Form 50-B. Re-
uestfor Personnel Action (Processing Copyfor Sew Hires

nly), before forwarding to the Employee and Labor
Relations Information Center. (See 612.5 of Handbook
P-Il.)

547 Return to Duty

547.1 Therapy Obligations

The installation head must ensure that an employee
reports for scheduled therapy treatment. The employee
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must be advised that failure to keep appointment* with
a physician or hospital i* a form of absenteeism Con-
trol office/control point personnel will report failures
to keep appointments to the OW CP district office.

547.2 Medical Reports

.21 Progress reports received from the attending
physician may show the employee is capable of some
work d' ring convalescence or after medical treatment
has been completed.

.22 If not. this information is requested by the con-
trol office/control point from the attending physician
or the OWCP district office by use of Form CA-17.

.23 If the attending physician submits a medical
report. Form CA-17, indicating that the employee is
medically capable of performing some of the normal
duties for a limited number of hours, or other work of
a different nature than the employee’s former assign-
ment. the installation head must make every reasonable
effort to place the employee in an approriate assign-
ment.

547.3 Fitness-For-Duty Determination

.31 Determining Fitness. The .act that an injured
or ill employee is scheduled for a series of treatments
or appointments with a physician or hospital does not,
by itself, establish that the employee is not fit-for-duty
in the interim. Control personnel will recommend, upon
medical justification, to the installation head that any
employee being treated by a physician or hospital be
required to report to a USPS medical unit (or contract
equivalent) for a fitness-for-duty examination. Only an
installation head is authorized to approve a fitness-for
duty examination.

.32 Examination Report. This physical examina-
tion may include the parts of the anatomy being treat-
ed, provided the examination in no way disturbs or
Interferes with the treatment regimen. The. results of
this examination will be brought to the attention of the
OWCP district office fOr consideration.
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.33 Physician Report Questioned. If the medical
officer questions the medical procedures and/or deter-
mination of the employee’s attending physician, no ad-
ministrative action may be taken to change the employ-
ee’s compensation or employment status until the
medical issue is settled.

.34 Resolving Determination. The following pro-
cedures apply only to fiine*s-for-duty determinations
incident to an on-the-job injury or illness. Fitness-for-
duty determinations for other purposes are not covered
by this instruction.

d. The physician or hospital must, for each visit of
the employee, make a professional statement, using
Form CA-17, showing the employee cither:

| Fit-for-duty; or

2) Fit for limited duty, and the work tolerance
limitations due to the injury; or

Not fit for duty with an expected return- o-
duty date. #

If the physician or hospital is unable to predict
an employee's fitness for duty on either a short-term or
long-term basis, the control office/control point super-
visor may request information from the OWCP by
sending Form 2573, Request—OWCP Claim Status,
in duplicate, to the OWCP district office. If OWCP
does not respond within a maximum of 60 days, or if
the OWCP response does not explain the situation, a
fitness-for-duty examination may be recommended to

the installation head as provided in 547.31, .32. and .33..

However, a fitness-for-duty examination can be initiated
at any time to determine the duty status of the injured
employee.

c. If the results of the fitness-for-duty examination
disagree with the findings of the attending physician,
the matter, along with justification for the USPS posi-
tion, is referred by the control office/control point
supervisor to the OWCP Deputy Commissioner for
resolution.

d A fitness-for-duty determination is not limited to
the employee's regular duties, but should be based on
whether the employing installation has any temporary
alternative duties available which the employee may
safely perform.
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