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PART 11

SOURCE CHART:
ORIGINS AND CORRESPONDING STATUTORY COVERAGE OF EACH SECTION
OF THE PROPOSED ALASKA CORPORATIONS CODE (ACC)
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"X'" 1ndicates the presence of identical or functionally

identical statutory language.

"P" iIndicates the presence of partial congruence between the ACC
and the source <code or the RMBCA. The ™origin" and
"comparison™ discussion for each section of the ACC should
be consulted in order to determine the differences.

ACC: CSSB 246/HB 343, The Alaska Corporations Code

ABCA: AS 10.05, The Alaska Business Corporations Act

MBCA: Model Business Corporations Act

GCL: California General Corporations Law

NBCL: New York Business Corporations Law

RMBCA: ABA- wB4—*Final Draft of the Revised Model 3usiness
Corporation. Act
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HOUSE AND SENATE JOINT
JOURNAL SUPPLEMENT

Hay 15. 1987 No. 9

April 10, 1987

Bill on the Alaska Corporations Code
HB 322/SB 306

"An Act revising the corporations code; amending Alaska
Rules of Civil Procedure 4, 10, 11, 19, 20, 23.1, 24, 65,
73, and 82, Alaska Rules of Appellate Procedure 204 and 609,

and Alaska Rule of Evidence 803(8); and providing for an
effective date.”

Identical text in both bills

Letter to Senator Bettye Fahrenkamp: Pages 1 -9

Sectional Analysis: Pages 1 - 203






APP 1~ iC88

HB 323 is scheduled for a hearing before the Senate Judiciary

Committee on THURSDAY APRIL 14.
The enclosed material relates to your consideration of the

bill. I would appreciate your consideration of the enclosed

material prior to initiating committee action on the bill.

Thanks.



Je-f-frey K. Day
10249 Tartan Circle
Anchorage, Alaska 99507
<907) 349-2614

Apr 11 12, 1988

Senator Jay Kerttula

Chai rman

Senate Judiciary Committee
P.0O. Box V

Juneau, Alaska 99811

Dear Senator Kerttula:

Before the Judiciary Committee 1is HB 323 relating to testimony of
children in court proceedings. Legal proceedings can be
traumatic for all 1involved no matter what age. They are
certainly very traumatic for a defendant who finds himself
falsely accused of committing a crime. Among the purposes stated
in this bill 1is one "to balance the need for the victim/s or
witness™s testimony against the right of the defendant to
confront witnesses.” While the goals of this bill may be
admirable, 1 believe the bill skews that balance away from a
defendant and has the liklihood of denying a defendant a fTair
trial. I urge that you oppose the bill on several grounds.

Both the state and U.S. constitutions guarantee that, in all
criminal prosecutions, the accused shall have the right to be
confronted with witnesses against him. The bill before you calls
for the use of closed circuit tv so that a child witness would
never have to physically confront a person that child is

testifying against.

A June 1985 Minnesota Law Review article discussed the issue of
children®s testimony. In the article, che issue this committee

faces with HB 323 was clearly articulated.

"The state"s protective concern for the child"s well being,
however, conflicts with the state®"s need to provide
reliability in the criminal process. Although the state
seeks to shelter the child from the psychological trauma
associated with prosecution of the defendant, it requires
that the victim®"s testimony be subjected to the traditional
safeguards that assure the accuracy of the fact-finding
process. The confrontation clauso seeks to 1insure the
accuracy of testimony by subjecting all witnesses to cross
examination, jJjury scrutiny and an oath.”



“"The purpose of this right 1is to protect the integrity of
the _judicial system bv ensuring that every defendant will be
able to observe and actively participate in his or her
defense ."

“"The Court recognized that these objectives are the
fundamental purposes of confrontation:
(1) to insure that the witness will give his statements

under oath - thus impressing him with the seriousness of the
matter and guarding againsz the 1lie by the possibility of
perjury ;

(2) forces the witness to submit to cross examination, the
greatest legal engine ever invented for the discovery of

truth;
<3) permits the jury that 1is to decide the defendant~"s fate

to observe the demeanor of the witness in making his
statement, thus aiding the jJury 1iIn asessing his
credibility .”

I submit that HB 323 would result in denying achievement of those
objectives. A face to face confrontation 1involves a substantial
amount of non-verbal communication which can assist a .jury in
determining the credibility of a witness or guilt of a defendant.
Not only would HB 323 deny the opportunity for a face to face
confrontation, it would also allow for a defendant to view the
child"s testimony outside the jury"s view as well. "_Page 3 Lines

3-8)

In considering the constitutionality of a closed circuit or one

way mirror testimony provision, it is useful to examine rulings
which have resulted from video-taped testimony statutes. Similar-
constitutional 1issues have been raised. At least 28 states have

adopted laws which allow a child"s testimony to be given by video
tape?hus generally avoiding the need to testify in open court.
Most of those require a showing that a child will suffer severe
mental or emotional harm if subjected to testifying 1iIn open

court.

As stated by Assistant Public Advocate, Jay McCarthy, 1in a
February 10, 1988 memo to Rep. Fran Ulmer, Alaska®s videotaping
statute, AS 12.45.047 has not been employed. It 1is considered
unconstitutional by the State Department of Law as it would
violate a defendant®"s right of confrontation.

A 1981 California Appeals court ruling held that a defendant®s
right to confrontation was abridged when he was seated so he
could hear but not see a five year old girl iIn a sexual assault

prosecution. While this ruling concerned video taping the
testimony of the girl, that scenario would be the same 1iIn an
Alaskan trial if HB 323 were in effect. The California court

held that, 1if the courts did allow video taping in child sexual
abuse cases, BOTH the defendant and che defense counsel mmust be
allowed to confront and cross examine the alleged victim at the
taping. (Minnesota Law Review, June 1985)



As a 1985Harvard Law Review article stated:

"The emotional appeal <c«F video tape statutes) demands that
they be closely scrutinized tor possible infringements of a
defendant®s constitutional rights. Political passion often
obscures the reality that as the offensiveness of the crime
increases, so too do prosecutorial zeal, the ignominy of
conviction and the need to guard against wrongful

prosecu tion."”

"Courts must also determine the constitutionality of
statutes that deny the defendant a face to face encounter
with the child during the videotaping session. Moreover,
the use of video taped testimony my confer certain
advantages on the prosecution that - independent of
confrontation clause issues- implicate fundamental Ffairness
and thus warrant scrutiny under the due process clause of
the fourteenth amendment."

"Courts should not, of course, tolerate even marginal
infringements of I'he defendant®s basic rights in the absence

of competing interests."”

"Videotaping alters the nature of confrontation and renders
it a marginally less effective defensive tool. Videotapes
may not faithfully convey the witnhess"s demeanor and may
impede the jury®s determination of credibility.”

Such statutes iIn Texas and Kentucky have been constitutionally
challenged on grounds that they violate confron tation rights of a
defendant. As a 198? House Research Report noted, at least one
federal court of appeals has held, in a context other than child
sexual abuse cases, the lack of a face to face encounter renders
the use of videotaped testimony unconstitutional. HB 323
provisions would relate to ANY case 1in which a child would
testify, not only abuse cases.

I suggest that the use of closed circuit tv or one way mirrors in
the courtroom presents the same legal and constitutional

problems. Closed circuit television statutes have also been
struck down iIn other states as was noted by Dept, of Public
Safety Deputy Commissioner Gayle Horetski in the 1987 House
Research Report.

Those that have not been struck down are substantially different
than the statute envisioned 1in HB 323. Both New York and
California adopted laws in 1985 authorizing the use of two-way
closed circuit tv. Both are intended to be used ONLY in
extraordinary circumstances.



The New York Ulaw allows the procedure if by CLEAR AND CONVINCING
evidence it 1iIs shown th”t the child witness will suffer severe
mental or emotional harm. The procedure would apply to withesses
age 12 and under. California®s law applies to children age 10 and
younger . The proposal in HB 323 would apply to children under
the age of 13. HB 323 does not impose any 'clear and
convincing'"™ standards.

The New York Ulaw differs dramatically from the HB 323 proposal in
that the New York law requires the image of both the _jury and the
defendant to be transmitted on a mon’tor the child can see.

The Californ.a law differs dramatically from the proposed HB 323
statute in that the California procedures can be used only when
the 1impact of one of the following circumstances can be shown by
clear and convincing evidence to be so substantial as to make the
child unavailable as a witness unless closed circuit procedures

are used:

That there have been threats of serious bodily injury to be
inflicted upon a minor or family member, or of 1incarceration or
deportation of the minor or a family member or of removal of the
minor from the family or dissolution of the family, 1in order to
prevent or dissuade the minor from attending or giving testimony
at any trial or court proceeding or to prt.ent the minor from
reporting the alleged sexual offense or from assisting 1iIn a
criminal prosecution;

That there was use of a firearm or any other deadly weapon during
the commission of the crime;

That there was infliction of great bodily injury upon the victim
during the commission of the crime;

That conduct on the part of the defendant or defense counsel
during the hearing or at trial renders the minor unable to
continue his or her testimony.

In making a determination, the California law requires the court
to consider the age of the minor, the relationship between the
minor and the defendant, any handicap or disability of the minor

and the nature of the acts charged. The mere refusal of a minor
to testify is not sufficient evidence that the procedure should
be employed. HB 323 as proposed 1is not nearly so specific.

Should you choose to consider the concept embodied 1in HB 323 1
urge you to consider refining the following provisions.

AGE The proposed law would apply to children under the age
of 13. It should be substantially lowered to apply to
witnesses to whom potential trauma may be the greatest.
Children communicate adequately at an early age and
these provisions should not be raised except iIn rare
circumstances 1if at all.



FACTORS In comparison with California law, the factors the court
is to consider 1in making a determination whether to
employ procedures are vague. First, 1 would suggest

providing very specific factors to be considered as are listed in

Cal iforn ia 1law .

Second, if the factors listed on page 2 lines 6-12 remain as Iis,

there should be a professional determination that testifying 1in

open court will place an emotional or mental strain or an
emotional or psychological 1injury upon the witness. A judge,
guardian ad litem or lawyer 1is not trained to make that decision.

Where the psychological or emotional state of a witness Iis

concerned, a psycholoigical evaluation should be mandated to

assist the co"”t 1iIn its determination. The results of that
evaluation should be equally available to the prosecution and
defense.

PERSONS IN ATTENDANCE Page 2 Lines 28-2? would allow a "person
whose presence, in the opinion of the court, contributes to the
well being of the chi’d,” to be present in the room with the

child during the child"s testimony.

I object to that provision. In open court, suportive persons can
certainly attend in the audience. But, if the presence of a
defendant 1is going to be denied, then the testimony should be
elicited on a level playing field. Only the attorneys for either
side should be in the room with the child. One would assume that
the prosecutor would have established a close, positive
relationship with the child in any event so the presence of
another would not be necessary.

Further, without dwelling on the issue at this time, there Iis
substantial literature on how children who are suggestable can be
coached to elicit the answers desired by an interviewer or
prosecutor. Quoting from a 1987 Washington Law Review article on

child witness testimony:

"Research 1indicates that, to some extent, the younger the
child, the greater the suggestabi lity. There 1is a danger
that an iInterviewer with a preconceived 1idea of what has
happened will unwittingly impose this idea on the child, and
suggest answers the interviewer expects. The presence of a
third party, especially a person who has some interest in or
bias toward certain answers, may put additional suggestive
pressure on the child."

To provide the jury with all the facts necessary to determine
guilt or innocence, a witness should remain as free of coaching,
suggestion or pressure as possible. The elimination of
confrontation between witness and defendant 1is bad enough. The
denial of a fair trial is further jeopardized by allowing this
additional person in the room who may exert substantial
suggestive pressure on the witness.



WHO MAY QUESTION THE WITNESS? Page 3 Lines 1-2. What happens if
a person chooses to defend him or
herself?

ONE WAY MIRRORS Page 3 lines 14-22

The use of a one way mirror 1in the courtroom creates a similar
constitutional issue and raises a host of other ™"fairness"
issues. In a 1933 publication entitled "Intrafamilial Child
Sexual Abuse Cases,"™ prepared by the National Legal Resource
Center for Child Advocacy and Protection and the American Bar
Association, it was noted that:

"One commentator has proposed the creation of a special

child courtroom which would allow the prosecutor, defense
counsel and the judge to be present during the child"s
testimony while the defendant observed the quest ion irig by
means of a one way mirror. The defendant would be able to
use a monitoring device to communicate with his attorney.
Unfortunately, one court has held in a criminal child abuse
case that the right to confront witnesses means the right to
physical. face to face confrontation, thus making this type
of innovation invalid.”

The use of a one way mirror also poses prejudical considerations.
Simply the fact that this mirror 1is in place would imply that the
defendant 1is a dangerous person or that there 1is some significant
reason the witness 1is afraid of the defendant. That same argument
can be made with use of video equipment. A jury 1is going to
question why this procedure is being used and the jury will make
sn."- assummptions about a defendant that shoula not be allowed to
play a part 1in a verdict. For example, great care is usually
taken when a defendant 1is manacled to conceal those manacles from
a jury TfTor the express purpose of avoiding prejudice against a
defendant. To go out of the way to accomodate a young witness
will simply enhance a perception that a defendant must be guilty
and deny a defendant a fair trial which should be based solely on
the evidence of an alleged crime.

COST

Finally, notwithstanding more serious concerns about this bill,
it should be rejected because of the cost to implement the
procedures involved and the difficulty inherent 1in providing the
equipment and facilitites throughout the state. The Fiscal note
predicts a $153,200 cost to hire two full time technicians and
equipment and to cover an estimated $38,500 in air fare and

fre ight costs.

In testimony before the House Judiciary Committee, Court
administrator Art Snowden noted that many courts don/t have the
correct fTacilities to accomodate the equipment. He noted that
each courthouse 1is different and each setup would be different.
How will consistency be guaranteed under the proposed bill so
that the equipment will always be used consistently to guarantee
a fTair trial in all settings?



The goal to reduce potential trauma to young witnesses Iis
laudible, but the goal must not be achieved at the loss of
constitutional rights. I suggest the area this bill and others
seek to address 1is very complicated, especially in light of
increasing literature regarding the growing number of false
accusations of child abuse. The 1issue is one which needs a
balanced approach and perspective. There are many issues
regarding children as witnesses 1in alleged crimes that need to be
studied ?nd considered. 1 would urge this committee to take these
issues up as a special Ffocus during the interim rather than
approaching it 1iIn piecemeal fashion as this bill and many others
attempt to do. It is a subject worth considerable attention and

well thought out action.

Thank you for consideration of these points. I would be happy to
provide any of the documents to which 1 have referred in this
letter upon request. I have 1included one brief article for your
rev iew.

3incerely,

Jef\ Day
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The Manipulation of Child Testimony

By Paul R. Lees-Haley

S urely everyone agrees on the
desperate need to help abused
children and on the need for

vigorous dhild advocates. But in

oourt, dhilld advocates shoulld not be
confused wirth unbiased independent
eqerts. Child advocates are fighting
for the chilld, and some of them fight
with a philosophy of “Damn the
defendant, full speed ahead.”
Zealous advocacy s for lawers,
not for dojective intervieners and
ressarders. Preconceptions and inter—
viewing styles that shape childrens
peroeptions and reports are redkdess
and potentdallyvicious intreir impact
on persons entitled to due processand
on thechildren themselves. Let usex—
amine a few of these troublesome pre-

conceptions—

ASSUIﬂptIOﬂ: The methods now
used by thergpists to interview cil-
dren are gppropriate and sufficieit
for gathering evidence about allleged
chilld ébuse. For example, according
to a rgort by the Chilld Sexual Abuse
Clinical ConsultationGroup, incon-
Juctionwith theSexual Assault Cen-
ter, “An informed professional
opinion about sexual abuse can be
made by evaluation of the child. Itis
not necessary o interview the accused
offender.”’1

PaulR, Lees-Haley, Ph.D., isapsy-
chologistand vocational expert prac-
ticing'in Encino, California.

The author would like o thank
Th?odore Biau, Ph.D., and William
Mclver, Ph.D.,for the original inspj-
ration for this article. Neither' Is
responsiblefor its contents or short-

|

omings. »
Reprinted with permission from

Trial Diplomacy Jourral , Fall 1987,
Professional Education Systems, Inc.

TRIAL. April 1958

Assumption’. cnilldren need o be
“helped” ingeecial ways to talk about
the crime. As James Stewart, Direc-
tor of the National Irstitute of Jus-
tie, put it, “Innocent children are
often reluctant to speak out against
those upon whom they depend both
emotionally and physically.'2

Assumption: cnildren don’t lie
Consider these quotes—

dtg amaxim among childsexal
abuse internvention counselors and
inesticators thet chillden never
fabricate the kinds of eplicit sex-
wal menipulations they divulge in
coplaints or interraptias.5
The child sttebestand is el ly the
oly relisle rgorter of the
eat(S). The acousd irdividLal hes
astrog notivation to lied

Very few childen .. _have eer
been found toeegarateor o In-
\entclaimsof s2xal nolestation.5

In other words, there Bno reason
to doubt a childs rport of s2aal
a5

Some advocates actually go so far
as 1o say tat, unlike adults, whose
eyewitness testimony is notoriously
unreligble, children probably don’t
even make errors in their abuse
reports: “It s inlikely that a chilld
would KieOI he mistaken~ (emresis

7

Assumption: A “special” acult is
needed to diat the childs “true”
views— not just any adult can do it
This gpecial adult must be supportive
and encouraging of thechildand sus-
picious of adults, believing that the
latter arc good suspects even ifthey

appear to be normal people.
une physician, for example, says
that it s “‘counterthergpeutic and un-
Just” to use thergpists who willl not
SUSPECt ““apparently normal adults™
or who are not DEIIEVESS inthe possi-

(Juences

bility of “‘unilateral sexual victimiza—
tion* of chilldren by such ““gpparently
normal” adults.5

Assumption: Arthough thechildren
need 1o be protected during these in-
terviens, no one needs toworry about
the needs and rights of the defendants
who are alleged 1o be child abusers.

Some of those who have made
these comments begin by reminding
us that “when an offender lsacouit-
ted .. . it does not mean tTit the
chilld was not abused.” Then these
comentators have the allolness to
claim that ““no binding consequence
accrues o the adultswho are involved
asa reauitof amental healthopinion
that a child isthe victim of abuse.”™

Has theirzeal to prosecute bl inded
them to the consequences of falseac-
cusations of child abuse? Have ﬂma/
never notiiced tret,, as \Women'sDay
SO aptly put it, “On the mere suspi-
cion of mistreatment, social workers
have the power to take your chilld
away," with all of the concomitant
emotional, social, and firercial con-
sequences? s it “no binding conse-
quence” to have one scareerwrecked
by false allegatios of child abuse?

The Problem

These assumptions and the inter-
viens that are inspired by them are
dangerous weapons. If respansible
professionals act on false assump-
tias, are the re ults any better than
the work of inmesporsible parties?
This question must be addressed to
the social workers, ppychiatrists, psy-
dolagists, and police Inestigators
who conduct these interviess. These
groups do not ladk confidence intheir
own importance and abillities. Even
the lesst academical ly trained of the
three licasd professiaal groups (o-
cial workers) €l us that "‘the vallues
and gereric sdllsof social work make
itan obvious and competent profes-
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sion to address the scietal and in-
dividial problems of child sexal
abuse. ™’

Unqualified “authorities” some-
times jump to breatitaking conclu-
sias: An Abt Associates consultant,
writing in a publication of the U.S.
Department of Jstice, made the
remarkable statement that “when a
seven-year-old girl spontaneously asks
her father. . . about d=tails of erec-
tionand ejaculation, there can be lit
tledoubt that this child was sexually
abused.”’ 2 Ifthat seven year old has
been alone with only one male inthe
recent pest, are we then to concllude
that there B littke doubt that he B
quilty of child abuse? Are we also to
assume without doubt that a littkegird,
in the United States, in 1983, has
never seen animals mating ina zoo,
or overheard a conversation about an
X-rated movie, book, or magazine, or
the topic of s=x, and that she would
not ask about such things ifshe had
not been sexally abused?

In the same article the Abt Associ-
ates consultant cited, as evidence of
the alaming frequency of child
abuse, The National Center on Child
Abuse and Neglect estimate that ap-
proximately 72,000 children were re-
ported sexally maltreated by a par-
et or household member in 1983.
What the same agenc *also found—
and the consultant did -tot bother
mention— sthat “over 65 percent of
dll reports of suspected child maltreat-
ment proved to be unfounded.”’13

Is Big Bird a Criminal?

In a staged demonstration, inter
views were conducted with two girls,
ages fiveand seven, and one boy, age
six. The interviener used assunptions
and practicss that thergpistsare using
tnroughout the country, but used the
assurptions and practicss celiberately
to manipulate the children into tes-
tifyirg to patent nonsense. This ines-
tigator played the part of a thergpist
who:

— Has a “gut feeling” dinical in-
wition) that the alleged perpetrator B
glilty;

— Senses that the child vants to €l
but safraid, or has been told to keep
theabuse seaet, or finds iddifficlt to
eqress because itwas painful, or for
other reasons s reluctant to €, and
therefore;

— Feelstrat the child needs support
and encouragement to “open up”’

about this pairful topicand to eqress
these hard-to-express truths; and

— Knows thatchildren do not lieor
make mistakes.

In these interviens, answers in the
desired directionmet with smilesand
warmth and remarks like “good for
you.”” Answers inthe undesired direc-
tionwere met with fecial eqressions
of skeptician and disappointment,
questioning looks, and fromns, along
with amatching tone of woice and re-
marks such as, “H50K twElme,”
“Are you sure?’ and “You e safe
here.” An effective way to induce
alarm inacalmcdiild stosay, “Don’t
worry, thiswon thurt. You are safe
here.” The child has heard itbefore.

Readers who imagine that such
practicesare not occurring in real life
are referred to Mclver 54 videotaped
interview between a child social ser-
vice worker and a four-and-a-half-
year-old childwhose testimony led to
the conviction of a 38~year-old man
for molesting her. In this interview,
the social worker led the chilld to say
that the defendant had touched her
genital area with his hands and
mouth, by smiling and hugging her
when she made such allegatios and
by being cold and nondemonstrative
when she did not. Mclver cited cases
in which intervierers congratullated
children for making desired allega-
tios and became perturbed when
they did not.

The point isnot that thergpists are
trying to frame anyone. The point B
sciatific knowledge versus slopi-
ress: The actions of well-meaning,
concermed thergpists can lead a child
to testafy falely. As Mclver pointed
aut, these interviens are highly stress-
ful experiences for a child, epecially
a very young are.

I rosecutors arevell aware that the
nomnverbal !ehavior of adults in-
fluences what a child says. Some
prosecutors deliberately manipulate
nonverbal behavior toward dotaining
oonvictions. In the courtroom, some
stand between the defendant and the
child during direct examination, so
that the child cannot see the defen-
dant. Others instruct chilldren to look
at a victim advocate or supportive
family member and not to look at the
defendant whille testifyirg. According
toWhitcomb, “One victim advocate
encourages chilldren to €l the judge
if the defendant B making faces.”
How sa falsely accused chilld-abusc
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low feathers or bird messles that
caused this outhurst of pathological
exhibitionian. She alsoagreed thet it
could be related to the North Ala-
bama intergalactic religios wars of
1985.

A typical example of one factor
that control led answers in these inter—
views b the responses the chilldren
made to questions about the running
speed of “diddle-dees” versus "'ku-
bunga kubungas.” The childrencon-
sistatly agreed that a diddle-dee
(spoken quickly ina higher pitchwith
agnile) can run faster that a kubun-

; ga kubunga (spoken in a low pitch
with a slow, ponderous tone and a

fromn).

It sextrenely significant and typi-

al that the chilldren answered “‘yes”
or “no” or the equivalent of ““1 think
s0,” and N0t ““I dontknow,” when
asked completely incomprehensible
questians. Beginning in kindergarten,
children are taught that questions

have answers and that they are sup-
posed to know the answers. 5 In oth-

er words, when asked ludicrous
questions interms that they had never
heard, the chilldrenguessed. Children
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are not trying to be accurate scientists
when they answer questians; they are
trying to please adilts.

Childrensanswers cannot only be
influenced and sllanted, they alsocan
be turmed around 180 degrees. In the
experiment when an answer was not
the desiired ane, a sinmple but power-
ful technique reversed the childs
origiral ansners. The interviener—

— Frowned and looked hurt when
the child answered.

— Tiltd his head and assumed a
stem, somewhat accusing lodk, while
starirg at the childs ees.

— Asked, “Are you sure?”’

— Continued staring incomplete -
lence untal the chilld responded.

— As thecdhildbegan to reerse tre
ansner, began 1o look relieved.

— Upon reersal, breathed asighof
reliefFand smiled warmly.

This technique seffective inreers-
ingansners. A typical example of the
result isthe reply of one of the girls
in this study who had clearly said,
“No"* toa question, and then, aftera
moment of the reersal tedmique,
said, “Ah, Imean .. .yes.”

The Implications

What does a demonstration like
this suggest? That Big Bird must be
stopped? A scietafic survey would
have had adequate sanples, con-
trolled procedures, and peer review.
This study involved merely three times
the number of chilld witnesses most
defendants get, with only as much
peer reviewand cortrol of procedures
as B usual In a psychotherapists
office- none. No claim smade that
this study has any scientafic nerits,
but sitany lesvalid than what we
are doing to alleged chilld abusers?

The average five year old cannot
el you his phone number, does not
know what day of theweek itis, and
cannot accurately answer the ques-
tin, “What B your address?’ The
average six year old does not know
how many units make a dozen, does
not know inwhich direction the sun
ts, and cannot name the four sea—
sos. Yet young chilldren are consid-
ered to be sufficiently knovledgeable
o take an cath and to testafyon com-
plex matters thet can leed t© im-
prisomment ofan innocent defendant.

While thisartidlewas beingwritten,
itwas discovered that a fifttanear—
old girl had been deceiiving authorities
for sixmonths with fantesies about an
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intermatioral white slaery rirg. The
authorities included local, state, fed-
aal, and intermatioal exerts with
many years of eqerience. Inareigh-
- boring state, an eight year old testified
as an eyewitness ina cgpital offense
triel and, after the i, adnitted that
she had fabricated her entire testimo-
ny. In another case, a nine year old
had persuaded a four year old to
frame her stepfather.

Memories are creations made by
people, not videotapes of evats.
Once told, and then repeated- es-
pecially wirth adult encouragement— a
childs ficitias memory becomes
more beliasble o that child. The
diild can come t beliee a new
“memory .”” Childrenmake human er-
ros, they ©l fiks, they are over-
whelmed by adults, and they act out
unconscious notivations. And then if
their testimony s accepted in adult
oourt, itbecomes a poverful evertt in
the life of the alleged offender.

All of us, having been children,
should know that only an eqert
could keliee that children- exapt,
of course, George Washington— do
not fib. And asMark Twain so gotly
obsenved, “George Washington evi-
dently was a backward boy. He
ladked dallscommon toeveryAmeri-
can child- he couldn®teven ela lie”

Action

The attomey whose cliatt isfalse-
lyaccused of childabuse can findex-
perienced intervieners in every city
who can demonstrate how essilychil-
dren can be led to testafy inaccurate-
. 1 recommend using a carefully
slected, vell-trained interviener from
a background likepsychology, medi-
cire, or early education for relevant
eqerience and witness\alue. Howev-
er, a bright attormeywill not feel limit-
ed tothese professios. For example,
an absolutely spectacular person for
demonstration purposes would be a
magician with a great deal of ex-
perience performing before chilldren.
Try i, and see for yourself and for
your diet. H
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SECTIONAL ANALYSIS

SECTION 1: States the purpose of the act when providing alternative
methods for taking testimony from children in certain criminal proceedings.
The main purpose is to minimize a child"s trauma or emotional stress when
facing the defendant in a criminal proceeding under AS 11.41, particularly

sexual abuse cases.

SECTION 2: Adds a new section to Title 12 (AS 12.45.046) regarding the
testimony of children in criminal proceedings. In criminal proceedings
involving the prosecution of an offense committed under AS 11.41 against a
child under the age of 13. or witnessed by a child under the age of 13, the
court

(1) may appoint a guardian ad litem for the child;

(@ on its own motion, the motion of the party presenting the witnhess or
the guardian ad litem may order the testimony of the child be taken by
closed circuit television or through one way mirrors if the court
determines the child"s testimony would result in the child"s inability to

effectively communicate.

When making a determination whether or not to use closed circuit television
testimony, the court must consider relevant factors including

(1) the age of the child;

(2 the child"s level of development;

(€©)) the general physical health and any emotional, physical or
psychological injury the child may have experienced; and

(5) the mental or emotional strain caused by the child having to testify

under normal court proceedings.

If the court decides to use closed circuit television, it may order that
testimony be taken in a room other than the courtroom and be televised by
closed circuit equipment to be viewed by the defendant, the court and the
finder of fact in the proceeding. If the court authorizes the use of
closed circuit television testimony, only the prosecuting attorney, the
defendant®s atrorney and operators of the closed circuit equipment may be
present when the child testifies. In addition, the court may allow a
person whose presence contributes to the well being of "she child to be in
the room when the child testifies.

Only the court and counsel may question the "nxx- 1iFf closed circuit
testimony is used. The persons operating equipment must do so in as
unobtrusive manner as possible. The defendant, upon request, will be
excused from the courtroom and have the ability to view the child"s
testimony in another location and have the means to communicate with the
defense attorney throughout the proceedings. A recess will be permitted,
upon request of the defendant"s attorney or the defendant, to allow them to
confer. During the questioning of the child, the court will provide a
means of communications with the defendant"s attorney. Objections madj
the attorneys to questions imposed on the child may be resolved in the
courtroom if the court finds it necessary.



The court may also authorize the use of one way mirrors while taking the
child"s testimony. The attorneys may question the child and have visual
contact during the questioning but the mirrors will be placed in such a way
that a shield 1is situated so the child does not have visual contact with

the defendant.

In the event the court does not allow the use of closed circuit television
or one waymirrors, it may supervise the spatial arrangements of the
courtroom and the Ilocation, movement and deportment of all persons in
attendance to safeguard the child from emotional harm or stress. The court
may make other appropriate arrangements it deems necessary during the

questioning of the child.

SECTION 3: A technical amendment that cross references in Title 44, the
use of a guardian ad litem in proceedings under section 2 of the bill.

SECTION 4: Repeals two statutes, AS 12.45.047 and AS 12.45.048, that
provided for videotaping of testimony and the exclusion of the public
during testimony of young victims of sexual abuse.

SECTION 5: Makes section two retroactive and applies in criminal
proceedings involving the prosecution of an offense committed before the

effective date of this bill.

SECTION ,6: Provides the bill takes effect immediately.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution wn. csHe 323 (Jud.)

This bill adds new sections to AS 12.45 that provide for
alternative methods for taking the testimony of a child in certain
criminal proceedings (AS 11.41) in which that child was the victim or is
to be a witness. The bill provides that closed circuit television,
one-way mirrors or other cpatial arrangements may be used 1in these
proceedings so that a child"s testimony may be viewed by the defendant,
the court, and the finder of fact, but which also provides that the
child does not have visual contact with the defendant and jurors.

The Department of Law believes that alternative methods for
taking the testimony of a child, in those <cases where normal court
procedures would result in the child"s inability to reasonably

communicate, can be accomplished in three ways. One, closed circuit
television would be used routinely at Anchorage, Fairbanks, and Juneau,
when isolation of the child 1is required. If necessary, a modified
closed circuit televised method would be used only occasionally at other
locations. Two, a one-way mirror or perforated one-way screen method
could be wused routinely at most other locations when isolation of the
child witness from the defendant or jurors 1is required. Three, use of

child-size furniture for the child witness would be appropriate at all
locations when it becomes necessary to schedule the proceeding in a room
that provides adequate privacy, freedom from distractions, informality,
and comfort appropriate to the child"s developmental age.

Use of closed circuit.television at Anchorage, Fairbanks and
Juneau would be contracted out to private vendors. Video/audio communi—
cations from the victim/witness to the defendant, the court and the
trier of fact would be required. Private audio communciation between
the defendant and the defendant®s counsel would also be required. The
department estimates that about four hours of testimony will occur at
each pretrial or trial proceeding. The department also estimates that a
total of two hours of setup/takedown time will also be required for each
proceeding, 1including vendor"s chargable travel time. It is estimated
that contracted costs for operator(s), audio/visual equipment, and
cabelii.g will be $300 per hour, at these three locations.

Occasional use of a modified audio/visual method at other
locations, using video recordings of testimony, and involving rental of
a video camcorder and monitors, 1is estimated to $600 per year at each of

the department®s other locations. This cost 1is based upon three days
rental, at $200 per day, of one camcorder, defense audio equipment, ancl
monitors at each location. Operation of the equipment would be handled

by existing Department of Law paralegals.

Use of one-way mirrors or some other method that ©provides
one-way sight so that the witness may be viewed by the defendant and the
jurors, but which prevents the witness from viewing the defendant and



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution \m. csHB 323 (Jud.)

the! jurors, will require the manufacture or fabrication of freestanding
(or attachable) portable, safe, and easily stored viewing/ screening
devices. Thus far, the department has not been able to locate regularly
manufactured devices of this nature. However, “freestanding partitions
providing a 96" x 96" "L" barrier, with two plexiglass 48" x 48" view
areas retail for $1,890. Substitution of a one-way mirror, or other
device, would probably cost $2,000 at a minimum. Devices of this type
are not easily nor safely transported between locations by air carrier.
For this reason, the pest for one-way screening devices at each of our
district attorney office locations 1is included in this fiscal note
request.

The cost of child furniture, at $150 for a table and chair, is
included for each location, except Anchorage costs are for three sets,
and Fairbanks costs are for two sets.

During FY 1987, 346 child sexual assault cases were referred
to the department. Of this number, 125 cases, or 36% of the total
number of cases referred, were declined. It is estimated that about 40%
of the declined cases, or 51 complaints, would have been accepted for
prosecution had the alternative child testimony methods, contained in
this bill, been available to prosecutors. Moreover, due to the obvious
trauma experienced by some child witnesses, it would have been appro—
priate to use the bill % alternate testimony methods on twenty or more
occasions in cases that were accepted for prosecution.

A schedule 1is attached that details the cost of contractual
services and equipment that will be necessary for the department to
implement this bill.
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0ffice

Juneau DAO
Ketchikan DAO
Sitka DAO

First Judicial:

Barrow DAO
Kotzebue DAO
None DAO

Second Judicial:

Anchorage DAO
Bethel DA
Dillinghai DAO
Kenai DAO
Kodiak DAO
Palsier DA
Valdez DAO

Third Judicial:
Fairbanks DA0/4th

Brand Total:

cC
SC = Screen:
Rental § 200 per
Furniture/set

Closed circuit:

Type

cC
SC
SC

SC
SC
SC

cC
SC
SC
SC
SC
SC
SC

cC

day

Fiscal Ncte firehysis (3B 323 (o)

Court Rcos Close Circuit/Screening

Criainal Division

Screen
{cases Jury
6 2000
2 2000
2 2000
10 6000
3 2000
1 2000
2 2000
6 6000
24 2000
3 2000
2 2000
4 2000
3 2000
5 2000
2 2000
43 14000
12 2000
71 28000

1800 Per case
2000 One-Tine

"ne-Ti*e-
Screen

2000
2000
2000

6000

2000
2000
2000

6000

2000
2000
2000
2000
2000
2000
2000

14000

2000

28000

600 based on three day average

150 Children size

150
150
150

450

150
150
150

450

450
150
150
150
150
150
150

1350

' 300

2550

Rental/
Defendant Furniture Contractual

10800
600
600

12000

600
600
600

1800

43200
600
600
600
600
600
600

46800

21600

82200

Annual
cost

14950
4750
4750

24450

4750
4750
4750

14250

47650
4750
4750
4750
4750
4750
4750

76150

25900

140750

73000
Contractual Equip/sent

12000

1800

46800

21600

32200
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75000

12450

12450

29350

4300

58550
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ALASKA COURT SYSTEM

CSHB 323 - FISCAL ANALYSIS

Because the video equipment and operators necessary to Implement
this Dbill are to be provided by the Department of Law. the court system's fiscal

note for this committee substitute is zero.
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BILL NO:CS for HB323 (Judiciary) DATE: March 15, 1988

TITLE: An Act relating to testimony CONTACT: "Barbara Miklos

of children in certain criminal Executive Director
proceedings; and providing for Council on Domestic
an effective date. Violence and

Sexual Assault

CS for HB323 (Judiciary) has a very important purpose: to provide
alternative methods for taking the testimony of child victims or witnesses
in certain criminal proceedings. It is recognized that testifying in court
can be very traumatic for a child unless modifications are made to current
court procedures.

The 3/11/88 draft of this bill has addressed the concern? the Council on
Domestic Violence and Sexual Assault had about earlier versions of this
bill. Therefore, The Council on Domestic Violence and Sexual Assualt
supports CS for HB323 (Judiciary).

Arthur English
Commissioner
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Evidentiary and Procedural Trends in State
Legislation and Other Emerging
Legal Issues in Child Sexual Abuse Cases

Josephine A. Bulkley, Esq.
Project Director
Child Sexual Abuse Law Reform Project
National Legal Resource Center
for Child Advocacy and Protection
American Bar Association

General Discussion of Trends

Since the early 1980"s, a number of states have undertaken
statutory reform efforts to improve the handling of child
sexual abuse cases in the legal system. Legislative reform in
a few areas had begun earlier, including a trend to abolish the
corroboration requirement and to abolish competency tests for
children.x For example, 1iIn 1981, a dozen states had
eliminated competency qualifications of child witnesses; by
1985, almost half of the states had made this change, nearly
twice the number of states in a four year period. The reasons
motivating the recent reform movement seem to be the greater
awareness and reports of child sexual abuse, the iIncreasing
number of cases being prosecuted and children who must be
witnesses in court, and wide circulation of the ABA"s
Recommendations for Improving Legal Intervention in Intrafamily
Child sexual Abuse Cases with a range of suggestions regarding
state legislative action and other innovations in legal
intervention. An additional reason for some of the reforms
relates to changes iIn attitudes regarding children and their

abilities.

The new legislation is designed to serve three basic
purposes - to modify legal procedures to be more sensitive to
child victims, to improve prosecution and conviction rates, and
to provide treatment iIn special programs for the offender,
child and family. The Iliterature is replete with documentation
by mental health clinicians, child welfare professionals,
prosecutors, children®s attorneys, and other legal experts that
children suffer additional psychological harm by insensitive
legal procedures.2 Moreover, until recent years, criminal
proceedings often were not initiated (particularly in incest
cases) due to a variety of reasons, including lack of
eyewitnesses or physical evidence and perceptions that children
were not credible witnesses.2 Finally, since the 1970%s a
number of specialized iIncest treatment programs have developed
around the country, some of which were funded for several years



by the National Center on Child Abuse and Neglect to provide
training to professionals in other jJurisdictions. These
programs vary in terms of treatment philosophy and their
involvement with the legal system. Although the effectiveness
of programs that provide alternative dispositions for offenders
and tneir families should be explored, tnis paper only deals
with reforms to minimize trauma and iImprove prosecutions.

This paper will deal with two areas that have generated a
significant amount of legislative activity — special hearsay
exceptions for complaints of sexual aouse by child victims and
videotaping or closed-circuit television procedures for taking
a child"s testimony outside cne courtroom. Legislative efforts
in other areas, such as videotaped interviews, competency,
expert testimony, civil protective orders or many other ideas
outlined iIn the ABA®"s Recommendations are not examined here.
There and other areas will be analyzed at the ABA®"s March, 1985
National Policy Conference on Legal Reforms in Child Sexual
Abuse Cases and in the Conference report. Appendix A, however,
contains a list of states that have adopted statutes iIn the
following areas: videotaped testimony, closed-circuit
television testimony, videotaped interviews, special hearsay
exceptions, and abolishment of competency requirements.

As some researchers suggest, new research relating to
children iIn the legal system would be helpful iIn a number of
areas.4 These 1include the effects of pretrial investigation
and the trial 1itself on the child"s performance as a witness;
determining what factors may make some children more
vulnerable, e.g., age, type of abuse, relationship of child to
perpetrator, threats, young age, sex; determining what aspects
of the legal process (such as repeated pretrial questioning,
delays, testifying in open court, or in front of the defendant)
cause greatest trauma, inhibit reporting, or contribute to a
child®"s retraction or refusal to testify; and what if any are
the long term effects of legal intervention on children.
Nevertheless, the experience of numerous professionals
throughout the country who have frequent contact with children
is sufficient to justify the recent legislative reform

movement.

In 1981, the National Center on Child Abuse and Neglect
(NCCAN) reported that the average age of a child victim of
sexual abuse was between 11 and 14 years of age; however, it
also was noted that more recent program information showed a
higher percentage of children under age 12, and one program
showed that 1/3 of the victims were under age six.5 Recent
revelations about sexual abuse of pre-school age children 1in
child care forces us to accept the fact that very young
children are at risk. Further, it must now be acknowledged
that in addition to parental sexual abuse, a significant, amount
of sexual abuse is committed by adults outside of the home.



These new problems also
involving offenders who are not
care providers, or babysitters,
more likely to be involved than

raise new

concerns. In cases

parents, such as teachers, day
the criminal justice system is
when the offender 1is a parent.

legal

in many

are being prosecuted
child protection proceeding

Although more incest cases also
jurisdictions, a juvenile court
sometimes 1is the only legal intervention 1in an incest case.
Even if criminal prosecution occurs 1in an incest case, a
special program may exist for offenders who plead guilty, where
they may obtain specialized treatment along with the child and
family under a sentence of work-release or probation.6 The

child in a non-incest case therefore probably has a greater
chance of having to testify in a criminal proceeding, since
more prosecutions and fewer guilty pleas are likely. Further,

there may be greater problems 1in

trauma to the child.

in cases with young victims,
proving the abuse and greater

reform laws and legal
underlying proposals
consequences

Although one may accept the need to
procedures, the assumptions and purposes
need to be examined, and the legal and practical
should be analyzed thoroughly before states adopt innovative
approaches. It is wise to proceed with caution 1in order to
protect against reversals of convictions by appeals court3
based on a statute®s unconstitutionality, to prevent backlash
and failure of legislatures to enact reforms for fear they will
be found unconstitutional by the judiciary, and to ensure that
reforms are narrowly drawn to apply only 1in cases where it has
been shown that a particular child would be injured by a

particular legal procedure.

Generally speaking, therefore, a state may want to consider
adopting a range of legislative alternatives that permit a
court to decide "on a case-by-case basis whether the state"s
legitimate concern for the well-being of the minor victim
necessitates"7 the use of a particular approach. As the U.S.
Supreme Court stated 1in Globe Newspaper Co. v. Superior Court,
a case-by-case determination "ensures that the constitutional
right of the press and public to gain access to criminal trials
will not be restricted except where necessary to protect the
State"s interest."8 In addition to avoiding constitutional
challenges, whether they involve the first amendment or the
rights of a defendant in criminal trials, a statute that
provides "a narrowly tailored means of accommodating the
state™s asserted interest”8 also assures that an approach is
used only when clearly necessary. In Globe Newspaper,
mandatory closure of the courtroom during the testimony of
child sexual abuse victims in a criminal trial was held to be
overly broad, since it would apply whether or not the victim
sought to have closure and even if the victim would not suffer
injury if the proceeding was open to the press or public.



Indeed, research and clinical evidence suggests that
children, 1like adults, react differently to being victimized
and react differently to the aftermath and the judicial
process. 10 In addition, mandating an approach for all
children could be interpreted as degrading. Although efforts
should be made to protect children, efforts also should be
directed to treating them equally as adults, where
appropriate. For example, reform laws abolishing competency
requirements for children reflect such an attitude.

Another 1issue relating to the development of reforms for
child sexual abuse victims 1is whether it might be wiser to
enact them as part of a broader package of special procedures
for any victim of crime who is shown to have specific
vulnerabilities or who 1is likely to be psychologically harmed
by particular legal procedures. On the one hand, concern for
safeguarding the well-being of young victims may justify
special treatment; on the other hand, many other potentially
vulnerable populations, such as elderly persons, adult persons
who have a history of psychiatric problems, or adult persons
who were victimized 1in an extremely traumatic crime also may
deserve special procedures to reduce the trauma they experience
in the criminal justice system.

Although it might be better for states to develop a
comprehensive legislative scheme for all vulnerable crime

victims, this approach seems unlikely to happen. First,
legislatures tend to deal with single issues and to consider
laws that address a specific current problem. Second, it seems

improbable that the reforms proposed in child sexual abuse
cases could be justified for a much larger category of all
vulnerable crime victims. Still, the 1idea of developing
special procedures by statute only for young victims may lead
other groups to lobby for similar reforms.

Moreover, perhaps a more significant issue for research
involves the need to study and compare the effects of
victimization and legal intervention on a variety of crime
victims. One risk with establishing special approaches for
child witnesses without procedures available for other
witnesses 1is that a social policy of special treatment for a
particular group necessarily excludes other potentially
eligible groups 1in society. IT children do not suffer greater
harm than certain other crime victims, or if other criminal
cases are equally difficult to prove, it seems unwise to
develop approaches solely for children. Thus, for example, in
the area of special hearsay exceptions, it may be questioned
whether initial statements of young victims should receive
special evidentiary status more than statements of other
victims in cases which are difficult to prove.



A final suggestion for future development of innovations is
to consider limiting their use to young victims/ such as
children under ten years of age. Many statutes that provide
for testimony by videotape or television cover children up to
16, 17 or 18 years of age.11 This would eliminate a lot of
children who may be traumatized, but it may be one method of
ensuring that special approaches are used only 1in the most
serious cases or extraordinary circumstances.

State Legislation Creating a Special Hearsay Exception for a
Child"s Complaint of Sexual Abuse

One evidentiary reform attracting attention by state
legislatures 1is the creation of a special exception to the hearsay
rule to permit a child victim"s complaint of sexual abuse to be
admitted into evidence. Traditionally, such a statement 1is hearsay
and may not be admitted to prove the truth of- the assertion unless
it falls within an existing hearsay exception, state codes 1include
a variety of exceptions for admitting these statements, 1including
the following: ¢y excited utterances or res gestae; (2)
statements to physicians; (3) statements of present bodily feelings
or symptoms or present sense 1impressions; (4) necessity exception;
(5) prior consistent statements (if the child is available to
testify); and (6) residual exception.12 A child"s prompt
complaint also may be admitted not as proof of the truth of the
statements but to corroborate the child"s in-court testimony to
rebut an inference of silence inconsistent with the abusive
act.11 Nevertheless, some states have not adopted all the amove
exceptionsl4, and even with a range of traditional exceptions, a
child"s statement may not meet the strict requirements of a

particular exception.

Because of the need for such statements as evidence, since
direct evidence or other circumstantial evidence may be minimal, and
because a statement may not fit within an existing exception, ten
states have adopted by statute a special hearsay exception. (See
Appendix A for list of States), Although the language and
organization of the provisions vary, most statutes allow a child
victim®s statement to be admitted if: (1) either the child
testifies or is found to be unavailable; and (2) the court finds the
statement to be reliable. Illinois only allows such statements to
corroborate the child®"s in-court testimony. lowa allows statements
to be admitted only in juvenile court child abuse adjudication
proceedings and does not require unayailability or reliability.

Four statutes (Indiana, Minnesota, South Dakota, and Washington)
require corroboration or other evidence of the act, in addition to
requiring unavailability of the child and reliability of the



statement before the statement may be admitted. The purpose of
requiring other evidence iIn addition to the statement when the child
victim®s testimony 1is not available is to prevent a conviction based
upon evidence of the cnild"s statement®s alone. The appropriate
statutory language should be that after a court finds Doth
unavailability and reliability, and admits the statement iInto
evidence, there may not De a conviction unless other evidence exists
in addition to the child"s statement. As discussed Delow, this may
not be necessary, since a prosecution is unlikely to be commenced
with only the child"s statement. On the other “and, a state may
want to include this “requirement to ensure that defendants receive a

fair trial".-=

Under the new exceptions, if the child testifies at trial, the
prior statement can be admitted as substantive evidence; however,
the child®"s testimony is sufficient to convict without the
statement, and the statement merely serves to corroborate the
in-court testimony. In cases where the child cannot testify, the
necessity for these statements 1iIs much greater. Situations where
the child may not be able to testify include cases involving
extremely young victims (such as two or three-year olds) who may
not be able to communicate or remember what happened to them, or
other children who would be highly traumatized emotionally from
testifying or intimidated by the defendant into not testifying.15
As noted above, the problem with these cases, is that if the child
does not testify and the sole evidence is the victim"s out-of-court
statement, it is unlikely that the state would bring a case. But
where circumstantial evidence iIn addition to the statement is
available, a prosecutor could decide that there is sufficient
evidence to convict the defendant beyond a reasonable doubt.

Despite the hope that these new exceptions bring toward
increasing the number of prosecutions and convictions, Iin cases
where the child does not testify and is not subject to
cross-examination, admissibility of statements under the new
exceptions may be jeopardized under the confrontation clause of the
sixth amendment. The confrontation clause has been interpreted as a
rule of preference for "face-to-face confrontation at trial,”
requiring the "personal presence of the witness at trial, enaDling
the trier to observe his demeanor as an aid in evaluating his
credibility and making TfTalse accusation more unlikely because of the
presence of tne accused and the solemnity of the occasion."16 IF,
however, the declarant®s live testimony in court cannot be obtained,
principles of necessity and public policy have been invoked to admit

some hearsay statements. 17 <

It would be not enough, howev for the prosecutor simply not
to call or produce the child victiii. to testify at trial. Indeed,
the U.S. Supreme Court in the 1980 decision of Ohio v. Roberts held
that to satisfy the confrontation clause, the 'prosecution must



either produce, or demonstrate the unavailability, of the declarant
whose statement it wishes to use against the defendant."16 Thus

as noted earlier, 1if the child is available and testifies at trial,
the statement may be admitted under a special exception as a prior
consistent statement with no further inquiry. When the child is not
produced as a witness, however, two requirements must be met under
Ohio v. Roberts. In addition to unavailability the statement must
possess indicia of reliability, which 1is discussed in greater detail
later.

Most of the new hearsay exceptions require a showing of tne
declarant®s unavailability before the statement may be admitted.
Traditional categories of unavailability include death, absence,
physical disability, mental infirmity or insanity, Tailure of
memory, refusal to testify, privilege, or supervening
disqualification.19 Unavailability of tne witness at trial also
IS a requirement for admitting hearsay under certain traditional
exceptions, 1including dying declarations, statements against
interest, and former testimony. (Most exceptions allow hearsay to
be admitted even if the declarant does not testify at trial).

There 1is, however, a higher standard of unavailability for
constitutional purposes. The Supreme Court has addressed the issue
only in the context of a declarant®s absence from the jurisdiction,
holding that the prosecution must make a "good faith effort” to
obtain the presence of the witness at trial.20 The Court also has
indicated that the "lengths to which the prosecution must go to
produce the witness is a question of reasonableness."21 Until the
Supreme Court decides the issue, this is the only guide for courts
in deciding what is a sufficient showing of unavailaoility to
satisfy the confrontation clause.

In child sexual abuse cases, a child is likely to be unavailable
under the categories of mental infirmity (psychological harm), 22
failure of memory23, refusal to testify (based on threats of harm
to the child by the defendant)24, and incompetency.25 Courts
also sometimes have established a special type of unavailability for
very young child sexual awus.fi victims who cannot be meaningfully
cross-examined although they are present at trial and take the
witness stand.26 Thus, prosecutors may be able to obtain admission
of statements both iIn cases where the child does not take the
witnhess stand at all, or where the child "freezes up* on the stand,
and becomes unavailable because of failure of memory, inability to
continue testifying, or inability to communicate. Showing
unavailability, however, may not always be easy. One court held
that the evidence established that the witnesses®™ mental, emotional,
and physical condition rendered her ability to testify merely
inconvenient and not relatively impossible._27.

One special exception statute in Indiana specifically defines
unavailability of a child sexual abuse victim, providing that a
child 1is unavailable if:



(i) A psychiatrist has certified that tne child"s participation
in the trial would be a traumatic experience; (ii) a physician
has certified that the child cannot participate in the trial for
medical reasons; or (iil) the court has determined that the
child ;s incapable of understanding tne nature and obligation of
an oath.

States that have adopted or are considering special exceptions
should include definitions or refer to other sections of their code
regarding unavailability.28 How unavailability should be shown

also should be specified, including the requirement of a hearing on
the 1issue and the making of trial record. A hearing should be held,
for example, on a child®"s incompetency iIf that is the basis of
unavailability alleged by the prosector. Holding a hearing ensures
factual support for the trial court"s finding and for an appeals
court to uphold the trial court®"s determination.

In one state, California, courts also have held that
unavailability due to psychological harm can be established only by
an expert, not a lay witness.28 Thus, when seeking to admit
statements when the child is alleged to be unavailable due to severe
psychological harm from testifying, a mental health professional who
has had direct experience with the child should testify to emotional
problems of the child and that such problems would be seriously
exacerbated by testifying iIn court. Indiana®s statute is a good
example of specifying a requirement for expert testimony, although
California has added a category of unavailability that defines an
expert as "a physician, surgeon, psychiatrist, licensed
psychologist, licensed clinical social worker, or licensed marriage
family or child counselor,"88

As noted previously, in order to protect an accused"s
constitutional right to confront witnesses, a second requirement
also must be met before a child®"s statement may be admitted under
the new exceptions. In Ohio v. Roberts, the U.S. Supreme Court
indicated that after a witness 1is shown to be unavailable, a
statement may be admitted only if it has "sufficient indicia of
reliability”; such reliability "can be inferred without more 1in a
case where the evidence falls within a firmly rooted hearsay
exception. In other cases, the evidence must be excluded, at least
absent a showing of particularized guarantees of
trustworthiness."83 (emphasis added). This requirement means
that a court may not admit a statement under a special exception
unless the statement is shown to possess particularized guarantees
of trustworthiness, since the statement would not fall within a
“firmly rooted exception.™



As with the showing of unavailability, fTactors showing
trustworthiness may not be easy to establish. Indeed, 1t is
preferable for prosecutors to seek admissibility of hearsay
statements of child sexual abuse victims under one or more of tne
long-standing or accepted exceptions, as well as the new exception.
A court would be likely to admit a statement under a traditional
exception in order to avoid making particularized findings of
trustworthiness. South Dakota®s statute makes a statement
admissibile under the new exception only if it is not admissible
under any other statute.

In seeking admissibility under the new exception, a prosecutor
first should attempt to show that the statement satisfies one nr
more criteria cited iIn the U.S. Supreme Court®s decision in Dutton
v. Evans.33 The Dutton criteria are: (1 The statement contains
no express assertion of past fact; (2) Cross-examination could not
show the declarant®s lack of knowledge; (3) The possioility of
declarant®s fTaulty recollection is remote; and (4) The circumstance
surrounding the statement are such that there is no reason to
suppose the declarant misrepresented the defendant®s involvement.

Courts have held that all four Dutton factors need not be shown
in order to admit a statement over confrontation objections, and in
fact, i1f other fTactors indicate reliability, a statement may not be
required to satisfy any of the elements.33 Prosecutors also
should marshall facts to satisfy criteria cited by other courts as
indicating a statement"s trustworthiness, including the following:

(1) whether there 1is an apparent motive to lie;

(2) the general character of the declarant;

(©)) whether more than one person heard the statements;

@ whether the statements were spontaneous or directly
responsive to questions;

() the timing of the declaration;

(6) the relationship of speaker and declarant;

a the child'3 young age makes it unlikely the child
fabricated where the statement represents a graphic
account beyond the child"s experience;

(8) the nature and duration of abuse;

© the relationship of declarant and defendant;

(10) the statement has a '"ring of verity” and terminology
appropriate to the child"s age;

(11) the child was suffering pain or distress when making
statement; and

(12) extrinsic evidence exists to show defendant®s opportunity
to commit the act complained of in child"s statement. 34
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Alternative Approaches Cor Avoiding the Child Victim®s Testimony 1iIn
Open Court Where Necessary to Prevent Severe Emotional Trauma or
When the Child 1is otherwise Not Available as a Witness

The ABA Recommendations state the following regarding the
testimony of child sexual abuse victims:

1.4.4. Child"s. Testimony

In criminal cases, a child sexual abuse victim snould
testify at preliminary hearings or grand jury
proceedings only if needed. Where necessary to
prevent trauma to the child, procedures should be
developed to avoid the need for the child"s testimony
in open court in criminal and civil trials, taxing
into account any constitutional limitations.

Testifying in a formal courtroom at a criminal trial in front
of the defendant, jury, judge and an audience of spectators,
and being subjected to direct and cross-examination often 1is
cited as one of the most intimidating and stressful aspects of
the legal process for children.35 Although such an

experience also may be anxiety-producing for adults, adults
generally have developed coping mechanisms to deal with such
situations. Further, adults also have a general understanding
of the purpose and operation of our legal system and should be
better able to withstand and deal with a defense attorney®s
efforts to discredit their testimony.

The choice of alternatives for taking a child"s testimony
should depend upon the needs and problems of a particular
child. For some children, testifying in front of the defendant
may not be as traumatic as sitting on the witness stand iIn a
formal courtroom with an audience TfTull of strangers and the
press or with the jury present. A videotaped deposition with
the defendant present may be the proper mechanism for such a
child. In juvenile court child protection cases, children may
be interviewed iIn the judge"s chambers (generally with the
parent alleged to have committed the abuse present), providing
a less formal setting in which the child may be examined and
cross-examined. Other children may not be disturbed by
testifying in the presence of the public or the jury, but
terrified of facing the defendant. Still other children may
only require an advocate, ciose friend or relative iIn order to
feel less traumatized. Finally, some children may find
testifying a helpful experience in dealing with the abuse and
may not be traumatized at all.



For. the above reasons, legislatures adopting innovative
approaches should not mandate a particular approach for all
child victims, such as excusing all children from testifying,
closing the courtroom in all cases when a child testifies, or
preventing the child from seeing the defendant in all cases
during the child"s testimony. Indeed, the U.S. Supreme Court
in Globe Newspaper Co. v. Superior Court held that mandatory
exclusion of the press during the testimony of a cnild sexual
abuse victim was violative of the fTirst amendment.

A number of states have enacted or are considering
legi”lA*-1on allowing alternatives for taking the testimony of 3
child sexual abuse victim in order to prevent the child from
having to testify in open court at trial, including testimony
by videotape or closed-circuit television. Indeed, it 1is
advisable for states to adopt legislation allowing the use of
such alternatives. A California appeals court skirted the
constitutional issues and disallowed the use of closed-circuit
television for taking a child"s trial testimony because
specific authorization for such a procedure had not been
granted by state statute, a necessity given the serious
constitutional 1issues raised by the procedures. 36

Other courts, however, htve allowed such alternatives
without legislative authority, or at least have addressed, the
constitutional issue despite the absence of legislation.3”"
For example, where no legislative authority existed, some
courts have allowed a child sexual abuse victim to testify 1in
court with the defendant hidden from the child"s view, although
others have held such a procedure to be violative of the
defendant®s right of confrontation.3® Thus, although states
should enact legislation authorizing various methods,
prosecutors still should request a court to allow the use of
videotaping, closed-circuit television, or other means where
necessary to lessen the trauma of testifying even iIf their
state has no statute.

Videotaped Testimony or Deposition

States seem to be most interested in statutes to allow
videotaping of a child"s testimony. In 1982, the ABA"s Child
Sexual Abuse Project found that four (4) states allowed
videotaped testimony. By 1985, fourteen (14) states had
statutes permitting videotaped trial or preliminary hearing
testimony. (See Appendix A for states) Six (6) of the 14
rtatutes permit the videotape to be made or admitted into
evidence at trial only i1f the court finds that the child"s
testimony in open court would cause severe emotional
trauma.3® Three (3) of these statutes allow either the
videotape to be made or to be admitted at trial iIf the court



finds the. child to be ™"medically unavailaole”™ because testimony
would cause emotional trauma, or otherwise "unavaiitaDle" as
defined in a state"s evidence code sections relating to tne
admissibility of hearsay or prior testimony.40 The remaining
statutes simply give the court discretion to order the making
of the videotape. Thirteen (13) specifically allow
cross-examination or questioning of the child by the defendant
or his lawyer.

Twelve (12) statutes require the physical presence of the
defendant in the room where the videotaping takes place; the
statutes iIn Kentucky and Texas mandate that the defendant be
hidden from the child®"s view, although the defendant must be
able to see and hear the child. The age of the child vari s by
statute, although all provisions allow videotaping of children
under 12 years of age.

Live Testimony of the Childby Closed-Circuit Television

Three (3) states, Kentucky, Louisiana, and Texas, have
statutes permitting closed-circuit television of a child"s
testimony. (See Appendix A) During the,trial, the cnild is
questioned by the prosecutor and-defense attorney (with a
support person allowed to be present) in a room outside the
courtroom, which is televised to the judge, jury and public in
the courtroom. The defendant must be able to "observe and hear
the testimony of the child in person,” but the child may not
see or hear the defendant. Only Louisiana conditions the use
of this procedure "when jJustice so requires.™

A bill in California, which has passed the state senate,
proposes two-way television of the child®"s testimony, which may
be utilized if psychological harm to the child from testimony
in open court 1is shown. Under this bill, the child would be in
a room outside the courtroom, and the judge, jury, defendant,
and both attorneys would be in the courtroom. The child would
be able to see the courtroom by television, and the people in
the courtroom can see the child by television. The attorneys
would question the child from the courtroom, and only a support
person would be permitted with the child. This proposal thus
differs from the other laws by allowing the child to see the
courtroom and the jury, judge, public and defendant, but
permits the questioning to occur by television rather than in
the child"s presence.

Potential Constitutional And Other Problems With Alternative
Procedures for Taking a Child®"s Testimony

The above statutory alternatives may raise a number of
constitutional violations, many of which are to be examined for
the Tirst time at the American Bar Association®s National



Policy Conference on Legal Reforms in Child Sexual Abuse Cases
or have been analyzed by various law journal articles.41 As
noted earlier, careful consideration of th< se i1ssues 1iIs advised
in order to avoid reversals of convictions and to prevent
retrials. Once a significant number of states have passed
legislation dealing with an area of great concern to the public
such as child sexual abuse, tremendous interest in following
the trend should be tempered by evaluating the issue in terms
of both its constitutionality as well as its practicality.

The constitutional issues raised by the new videotaping and
closed-circuit television statutes include the defendant®s
right to a fair trial uY.der tne due process clause of the
fourteenth amendment, the defendant®s sixth amendment right to
a public trial and to a trial by jury, the defendant®"s sixth
amendment right to confront witnesses, and the public®"s (and
press®) Tfirst amendment right to attend criminal trials.
Commentators have suggested that the defendant®s jury trial
right may be infringed, even if the videotaping is shown to the
jury later, because it interferes with the jury®s
decisionmaking function by distorting or not Tully conveying
evidence, especially a witness®™ demeanor; it denies the jury"s
power at common law to question witnesses; and "It compromises
the integrity of the court.*42

The defendant®s right to a fair trial under the 14th
amendment due process clause "traditionally has required judge
and jury to be unbiased and evidence to be trustworthy."45
The use of videotaping may prevent the jury from making an
accurate and unbiased decision if the videotaping medium
prejudicially alters or does not convey evidence. Moreover,
the truth-eliciting aspects of the jury trial are removed when
videotaping 1is used, enhancing the possibility of unfairness or
perjury. 44

As with the jury trial right, the defendant®s right to a
public trial and the right of the press and public to attend
criminal trials may be infringed even i1f the videotape 1is shown
later to the public. Commentators have cited a number of
reasons to support this contention, such as the fact that
witnesses "may speak more truthfully if placed before the
scrutiny of their peers,” and that confidence in judicial
remedies may lead to public skepticism of judicial processes
if the videotaping 1is done privately.45

The first amendment right of access to criminal trials by
the press and public has been analyzed in depth elsewhere. 46
The 1issue has reached the U.S. Supreme Court, which held in

Globe Newspaper that mandatory closure of the courtroom during
the victimls testimony violated the first amendment. Statutes



in many states allow closure within the discretion of the
court, which should pass constitutional muster. Videotaped
testimony shown Hlater to the press ana public also should not
be violative of the first amendment as long as they are not
mandated by statute.

The defendant®s sixth amendment right to confront witnesses
in a criminal trial also may be violated unless certain
requirements are met before using videotaped testimony or
closed circuit television. Generally, closed circuit
television or videotaping of the child®"s testimony is sought
where it is believed that if the child testifies, she will
suffer serious emotional harm or will be so terrified that she
will refuse to talk o. will freeze up because of the courtroom
setting or personal threats by the defendant. Therefore,
although the child is in fact available to testify, she would
be unavailable to testify in a formal courtroom setting.
Depositions frequently have been used iIn situations where it 1is
impossible to obtain the witness®™ personal presence at trial.
One commentator notes three types of unavailability: the
witness is not available for legal process (e.g. death,
absence); available for process, but not available for actual
attendance (e.g., 1illness); or available for process and
attendance but not available for testifying. It is the third
category that justifies videotaping or television for taking

the child"s testimony. 47

Necessity is the basic principle for the use of depositions
and former testimony at trial, and for the use of closed
circuit television. IT the witness"s testimony iIn court cannot
be had, it will be lost entirely for the purpose of doing
jJustice If it is not received in the form in which it survives
and can be had. The only i1nquiry then, need be: Is his
testimony in court unavailable?"48 Thus, in order to admit
videotaped testimony iIn lieu of the child"s testimony in court,
the requirement of unavailability Tirst must be met. As witn
special hearsay exceptions, unavailability categories include
death, absence, physical or mental disability, iIncompetency at
trial, fTailure of memory, and refusal to testify. As some
statutes provide, severe psychological trauma to the child from
testifying also may be a proper ground, although the three
statutes that allow a videotaped deposition to be admitted
based on any ground of unavailability are preferable.

In addition to unavailability, Ohio v. Roberts also
requires statments to possess indicia of reliability, either by
falling within an existing hearsay exception or having
particularized guarantees of trustworthiness. In analyzing the
videotaping legislation, both requirements of Ohio v. Roberts
must be considered. First, the eight (8) videotaping statutes
that do not require unavailability to be demonstrated probably
violate the confrontation clause. Those statutes that require
a finding of the child"s unavailability, and require



the testimony to be taken iIn accordance with the state®s
hearsay exception for former testimony should be
constitutional. Or, statutes requiring an unavailability
showing and cross-examination iIn the defendant"s presence also
should satisfy confrontation requirements. Cross-examination
and the defendant®s presence clearly fulfTill the
trustworthiness requirement, and courts have allowed videotaped
depositions in other cases where a witness was unable to attend
the trial where these elements were present.45 ~s discussed
later, however, statutes that attempt to hide the defendant
from the child®"s view may not be constitutional under the
confrontation clause of the U.S. Constitution or under state
constitutions if the defendant®s right to oe confronted with
the witnesses against him is considered a right to physical,
face-to-face confrontation with the witness.

The closed-circuit television laws iIn Kentucky and Texas
also do not require a showing similar to unavailability.
Louisiana allows the procedure "when justice so requires.”
Since testimony by television should not be considered hearsay,
unavailability may not be the test. Nevertheless, courts may
require a showing of necessity or "extraordinary™ or other
circumstances similar to unavailability to justify restriction
of a constitutional right50. The California Supreme Court
recently upheld the Hochheiser decision which borrowed language
from the Globe case and stated that '"a compelling state
interest” must be shown to permit two-way television.

The videotaping and closed-circuit television statutes in
Kentucky, Louisiana, and Texas also do not permit the child to
see the defendant, although the defendant must be iIn the room
and be able to see the child. As noted before, the second
requirement of Ohio v. Roberts is that a statement must fall
within a traditional hearsay exception or possess
particularized guarantees of trustworthiness. The issue is
whether cross-examination without physical confrontation of the
child is sufficient to satisfy the trustworthiness
requirement. IT confrontation 1is iInterpreted to mean that the
witness and defendant must face each other physically, as some
courts have held, 51 these statutes would be
unconstitutional.

The purpose underlying the face-to-face requirement 1iIs that
the witness is less likely to make a false accusation while
looking at the accused. This purpose clearly is not met if the
child cannot see the defendant, even though the defendant can
see the child. Moreover, almost half the state constitutions
give the defendant a right.to meet witnesses against him
mface-to-face,” which "may be literally interpreted by courts;
indeed, a trial court in Kentucky recently struck down the
state”s videotaping statute because it does not permit
face-to-face confrontation of the child witness and the
defendant as required by the Kentucky constitution.52



The above closed circuit television or videotaping
provisions may have guarantees of trustworthiness.by providing
an opportunity for cross-examination, permitting the defendant
to see the child, and showing the videotape or televising the
testimony to the jury and public, despite the fact tnat the
child cannot see the accused. A trial court iIn New Jersey
upheld an approach where the defendant was in the courtroom
with the judge, jury and public, who could view the child by a
television monitor, although tne child had no view iInto the
courtroom.53 Further, 1in a child sexual abuse prosecution,
the lowa Supreme Court allowed the defendant to be hidden from
the view of the child witness during the child"s testimony and
rejected a confrontation challenge because there was
cross-examination and the jury could observe the demeanor of
the witness while testifying.54 With the above videotaping
and television laws, however, the child is not testifying in
open court in the presence of the judge and jury. The jury
does not have the opportunity to observe the child®"s demeanor
during the videotaped deposition or preliminary hearing,
although they may view it later. Although the jury may see the
child testifying on television with the closed-circuit
television approach, the problems cited earlier with distorted
or excluded evidence are still present. As the Hochheiser
decision noted, * . . . use of closed circuit television may
affect the jurors®™ impressions of the witness demeanor and
credibility".

It is possible that a court may hold that cross-examination
alone fTulfills the trustworthiness requirement, and satisfies
the confrontation clause without the defendant®s physical
presence. One commentator notes:

If there has been a cross-examination, there has been
a confrontation. The satisfaction of the right of
cross-examination disposes of any objection based on
the so-called right of confrontation.55

Professor Wigmore further states that requiring the witness”
personal appearance enables the jJury and judge to observe the
demeanor of the witness while testifying; i1t does not mean the
opponent and witness must be confronted, but that the witness
must be present before the tribunal.

If however, a court considers face-to-face confrontation
indispensable, two-way closed-circuit television may be valid
as long as confrontation 1is interpreted to mean that the
defendant and witness only must see each other. The Supreme
Court of Missouri allowed two-way closed circuit television for
an expert®s testimony, holding that while the witness was not
physically present in the courtroom, "his image and voice were
there ... for the defendant to see and hear and, b" the same
means, simultaneously for him to be seen and heard by the



witness.in a 1979 case, moreover, a videotaped

deposition was held to be unconstitutional where physical
face-to-face confrontation was absent, although the court
noted: "Today®"s decision should not be regarded as prohibiting
the development of electronic video technology in litigation.
--- [Wjhere the procedure more nearly approximates the
traditional courtroom setting, our approval might be
forthcoming."57 The court went on to say, "It is possible
that face-to-face confrontation through two-way closed circuit
television might be adequate,'™ although concern was expressed
that no showing of "extraordinary circumstances”™ was made In
the Missouri decision.5® Although at least one Florida trial
court is known to have allowed two-way television in a cnixd
sexual abuse proceeding,5® the recent Hochheiser California
Supreme Court decision noted serious constitutional problems
with two-way television, including violations of the
defendant®s right to a jury trial and a fair trial, as well as
of the right of confrontation.

Another potential problem is that some statutes do not
require a finding of unavailability at the time of trial when
the videotape 1is sought to be admitted in lieu of the personal
appearance of th« child, but only require a finding of
unavailability to make the videotape. To satisfy the
confrontation clause, it may be that unavailability must be
established not just at the time of the taking of the
videotape, but at trial, particularly if the witness®™ condition
may have changed.50 Colorado requires a showing both to make
and to admit the videotape. Many state criminal procedure
rules require two showings. 61

Finally, most statutes that allow pre-trial depositions or
videotaping of preliminary hearing testimony do not permit an
additional deposition if new evidence is discovered between the
original videotape and the trial. (South Dakota allows a
second tape). Unless the videotaping occurs during the trial,
an additional deposition frequently may be necessary, which
would result iIn one more time a child must be questioned.

Thus, states may want to consider requiring the videotaping
after the trial has begun, as is required in Florida®s statute.

Conclusion and Emerging Issues

A number of areas relating to child victims in the legal
system remain to be explored. This paper addresses a few
issues designed to help improve prosecutions of child sexual
abuse and to prevent psychological trauma to a child from
testifying. Additionally, this paper initially raised issues
about how the legal system will handle the increasing number of
cases, particularly those involving very young children, as
well as cases of abuse committed by adults outside the home.
Another category of cases entering the criminal



jJustice system that also should create new challenges are those
involving multiple perpetrators and multiple victims.

Cases of child sexual abuse are being litigated in other
judicial forums as well. In addition to civil child protection
actions which may be filed in cases involving a parent, other
possible legal actions include civil protective order
proceedings, ¢ tody and divorce actions, and civil tort suits
seeking money damages against perpetrators or against
institutions, such as school systems, Tfor negligence in hiring
or maintaining an employee for sexually abusing multiple
children. These suits are becoming more prevalent, and many of
them have resulted in settlements of hundreds of thousands of
dollars for the victims.62 Several attorneys have developed
law practices or reputations in handling these cases. 62

When child sexual abuse is an issue in a custoc"y case,
significant problems are presented. Conflicts between the
parents must be considered when examining an allegation of
sexual abuse. In some cases, It has been alleged that courts
believe that the mother is vindictive by alleging sexual abuse,
and award custody or generous visitation privileges to the
father, who in fact may have sexually abused the child. On the
other hand, cases now are coming to light in which it is
believed that some parents have manipulated their child into
claiming sexual abuse to prevent the other parent from having
contact with or custody of the child. Moreover, when an
allegation is made, how it is handled in the family court in a
custody proceeding may be problematic, since judges may not be
as knowledgeable about sexual abuse of children as their

counterparts iIn juvenile or criminal court. In many custody
cases, whether the parent sexually abused the child often is
not separately proven or determined. Thus, 1in Maryland, a bill

was enacted into law in 1984 requiring the court in a divorce
or custody case to make a Ffinding by a preponderance of the
evidence regarding a sexual abuse allegation before it makes a
custody award to either parent.64 A survey of practices as
well as legal research and analysis in this area would be
helpful to domestic relations lawyers and fTamily court judges.

Although much has been learned and many changes made during
the last five to ten years, reforms are still needed. New
methods to protect children nevertheless must be considered 1in
the context of our constitutional system that values liberty
and assumes an individual innocent until proven guilty by the
state. Another important idea to keep in mind is that the
current media attention focusing on the problems involving
child witnesses eventually will die down. Hopefully, at that
time, there may be greater objectivity and recognition that the
current reform movement contributed to more effective handling
of cases, more guilty persons prosecuted and convicted and,
hopefully fewer children traumatized. It also must be expected



that greater awareness and prosecutions mean that statistically
more children may retract their stories (although actually may
be false retractions). This should result iIn more careful and
thorough 1investigations before cases are filed. Further, as
with any other crime, there will be some false reports or child
witnesses who lie. However, as one commentator noted in
discussing the corroboration requirement for child sex offense
prosecutions (now abolished in all but one jurisdiction,
Nebraska):

... It is estimated that most sexual offenses are
never reported to the authorities. Those authorities
who support the assumption cite only isolated examples
of false complaints, many of which were by persons
suffering from severe psychiatric disturbances.
Existing statistics indicate that the frequency of
"false” reports for sex offenses approximates the
frequency of false reports for other crimes. 65

Another researcher also notes that '"there is little correlation
between age and honesty,"™ and that "children are no more prone
to lying than adults." 66
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475 Wigmore, Evidence S 1402, at 204 (1974).

4M1d. at 203.

49State v. Hewett, 545 P. 2d 1201, 1204 (Wa. 1976); State v.
Hutchins, £86 So. 2d at 246; U.S. v. Singleton, 460 F. 2d
1148, 1153 (2d Cir. 1972). See 5 Wigmore, Evidence S 1387
(1974) for a list of state statutes regarding depositions.

5Qu.S. v. Benfield, 593 F.2d at 822; Hochheiser v. Superior
Court, No. B005940, at 28.

51Herbert v. Superior Court, 172 Cal. Rptr. 850 (Cal. Ct.
App. 1981); U.S. v. Benfield, 593 F.2d at 822.

52Commonwealth v. Willis, No. 8-4CR346 (Ky. Cir. Ct. Feb. 20,
1985); See 5 Wigmore, -Evidence S 1397, at 155 for a list of
state constitution confrontation clauses.

53State v. Sheppard, #10822-12-83.
54State v. Strable, 313 N.W. 2d 497.

555 Wigmore, Evidence S 1396, at 154.

56Kansas City v. McCoy, 525 S.W. 2d 336 (Mo. 1975).



57U.S. V. Benfield, 593 F.2d at 821-22.

58I1d. at 822 n. 11.

57see Papers from A National Policy Conference on Legal
Reform™s in Child Sexual Abuse Cases, supra note 13.

60McCormick-, Evidence S 253, at 612-13 (1972). Indeed, U.S.
v. Benfield noted its concern that only a marginal showing of,
unavailability was made at trial and no new evidence was
presented. The court said "an additional showing of the
witnessl mental condition and availability on the trial date
would have been a much be;ter practice.” 593 F.2d at 817 n. 4.

6183%, e.g., McCormick, Eviden(ne S 253, at 612 n. 55, S 613
n. , 5 Wigmore, Evidence | 41T,

62The ABA1ls Child Sexual Abuse Law Reform Project has a file
with pleadings from a substantial lawsuit in Louisiana, as well
as newspaper articles of a major lawsuit settled iIn Virginia
and several others around the U.S.

63L. A. Times, May 21, 1982, "lIncest: The Victim Fights Back,
Some File Suits for Damages."

64Md. Code Ann. § 9-101 Family Law Article (Oct. 1, 1984).

65D. Lloyd, The Corroboration of Sexual Victimization of
Children, in Child Sexual Abuse and the Law 103, American Bar

Association (J. Bulkley ed. 1981).

Melton, J. Bulkley & D. Wulkan, Competency of Children
as Witnesses, 1d. at 125, 136-38.
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APPENDIX A**

States With statutes For Videotaping
And Closed-Circuit Television OF A Child"s Testimony*

Videotaped Testimony 15 States-
State Citation

Alafska Alaska Stat. § 12 .45.047 (1982)

Ar izona Ariz. Rev. Stat. Ann. S 12-2311 (1978)

Arkansas Ark Stat. Ann. SS 43-2035 to 2037
(1981, 1983)

Californial/ Cal. Penal Code S 1346 (1983)

Colorado Colo. Rev. Stat. S 18-3-413

Florida Fla. Stat. S 918.17 (1984)

Kentucky Ky. Rev. Stat. S 421.350 (1984)

Maine Me. Rev. Stat. Ann. tit. 15, S1205
(1983)

Montana Mont. Code Ann. 8S 46-15-401 to 403 *
(1977)

New Mexico N.M. Scat. Ann. S 30-9-17 and N.M. R.
Cr. P.R. 29.1 (1980)

New York!/ (Recently enacted - No cite yet)

Oklahomal!/ Okla. Stat. Ann. tit. 22, 753.

South Dakotal!/ S.D. Codified Laws Ann. S 23A-12-9
(1983 )

Texas Tex. Crim. Proc. Code Ann. S 38.071
(1983)

Wisconsin Wis. Stat. S 967.04(7) (1983)

1/videotaped preliminary
hearing te-itimony for use
at trial.

2/videotaped testimony for
use at Grand Jury proceeding.

1/oklahoma®s statute fTound
after text finalized.

- 26

Bills Pending

Delaware

District of Columbia
Kansas

Massachusetts
Michigan

Missouri

Ohio

South Carolina

Utah

Vermont



@

Victim

Closed Circuilt T.V.
State
Kentucky

Louisiana
Texas

Bills Pending

3 States

Citation

Ky.
La.
Tex

Rev. Stat.
Rev. stat.
. Code Crim.

8§ 421.350(3) (1984)
15:260 (1984)
Proc. Ann. art.

38.071(3) (1983)

California (passed State Senate)
House Bill No.
(amending 8 9-102)

Maryland

States With A Special
Statements of Sexual

State

Arizona

Colorado
I11inois

Indiana

lowa

(Juvenile Court Only)
Kansas

Minnesota

South Dakota

Utah
Vermont
Washington

S
State

lowa (Juvenile

Court Only)
Kentucky -
Louisiana
Texas

Ariz.

Hearsay Exception
Abuse - 11

1346, Feb. 1, 1985

for a Child"s
States

Citation

Rev.

(1984-85)

Colo.
111.

Rev.
83rd Gen.

115-10 and 111.
704-6(4)(c)

Ind.

lowa Code Ann.

Kan.
Minn.
S.D.

Stat. Ann.
Stat.

(1984)
Utah Code Ann.

stat. Ann.

Stat.

Codified Laws Ann.

S 13-1416

S 18-3-411(3)
Assem.
Stat. Ann.

Ch. 37, 8

Code S 35-37-4-6 (1984)

§ 232.96(6)(1984-85)

S 60-460(dd) (1982)

S 595.02(3) (1984)

S 19-16-38

S 76-5-411 (1983)

Vt. R. Evid. 803 (24) (1985)

Wash. Rev. Code S 9A.44.120 (1982)
Citation

lowa Code 232.96(6) (Supp- 1984)

Ky. Rev. stat. S 421.350(1)(2) (1984)

La. Rev. Stat. 15:440.1-.6 (1984)

Tex. Code Crim. Proc. Ann. art.

38.071(1), (@ (1983)

27 -

P.A. 83-1067 Sec



States With"statutes or Rules Eliminating Competency

Qualification of Children - 22 States
State Citation

Ar 1zona Ariz. Rev. Stat. Ann. 5 12-2202
Arkansas Ark. Stat. Ann. 5 28-1001
Coloradol Colo. Rev. Stat. S 13-90-106(1)(0)
Delaware R. Evid. 601
Florida Fla. Stat. S 90.601
Maryland Md. Cts. & Jud. Proc. Cude Ann. § 9-101
Michigan Mich. Stat. Ann. S 27A.2163
Mississippi Miss. Code Ann. 5 13-1-3
Missour il Mo. Rev. Stat. S 491.060(2)
Nebraska Neb. Rev. Stat. S 27-601
Nevada Nev. Rev. Stat. S 50.015
New Jersey N.J. Rev. Stat. S 2A:81-1
New Mexico R. Evid. 601
North Dakota R. Evid. 601
Oklahoma Okla. Stat. S 12-2601
Oregon Or. Rev. stat. S 40.310
Pennsylvania Pa. Stat. Ann. S 42-5911 (purdon)
South Dakota S.D. Codified Laws Ann. S 19-14-1
Utahi Utah Code Ann. SS 78-24-2; 76-5-41C
Washington Wash. Rev. Code S 5.60.050
Wisconsin Wis. Stat. S 906.01
Wyoming Wyo. Stat. S 1-138

NeChild sexual abuse victims only

¢Some apply in both criminal and civil cases, and some in

all child abuse cases, but most cover criminal child sex

offense cases only.

**Information for this chart was obtained through research
by the ABA"s Child Sexual Abuse Law Reform Project
(including the help of the project®s law clerk, Carl
Jenkins) and from legislative survey prepared for a final
report of a recent project on child victim legal reforms by

Abt Associates, Massachusetts (the final
report will

Inc.,

be available

Cambridge,

in the spring,

1985).



About. ..

The A B A Public Services

Division

The National Legal Resource Center for Child Advocacy and Protection is one of
a dozen American Bar Association units operating within the ABA's Public Services
Division. The Public Services Division applies the knowledge and experience of the
legal profession to public concerns through programs addressm% the rlghts of the
disadvantaged, including minorities, the elderly, mentally disabled, and_children;
substantive issues of broad national concern such as housing and the environment;
tdid improvement of the judicial process by reducing court costs and delay and of-
fering dispute resolution alternatives. Volunteers, largely lawyers, work with ABA
staff”in running Division programs. They prepare model legal codes and
documents, conduct training sessions and other public education initiatives, sponsor
working conferences, and produce subscription and one-tlmespublllcatlons, ‘Based in
the Washington, DC offices of the Association, the Public Services Division has a
staff of over forty persons and an annual budget of more than S3 million.

About...
The ABA Young Lawyers

Division

‘Within the overall structure of the American Bar Association, the Young Lawyers
Division [YLD] occupies a unigue position. Unlike the other organizational com-
Ponents of the’ABA, YLD activities are not limited to any one substantive area of
he law. Instead, YLD interests cut across ail of the Association's professional and
public interest programs. In effect, the YLD functions as a complete bar association
with its own national leadership structure for the younger members of the bar
!)deflned as all attorney members of the ABA under the age of 36 or those who have
been admitted to the bar for less than three yean], while at the same ime function-
ing as a full participant in the work.of the Association's overall Section, Division
and Committee structure. With more than 135,000 member attorneys drawn from
E\IIBReIds of practice, the YLD is the largest single membership group within the

Young lawyers have traditionally been the most dedicated volunteers in the public
service and pro bono work of the or?anlzed bar, and the national I_eadersh|P of the
YLD has sought to harness this idealism and commitment in coordinated erforts to
address major issues and problems. The Division sponsors an active Affiliate Ac-
tivation and Qutreach Program which provides technical assistance and on-site con-
sultation to affiliates [Young Lawyers groups at the State or Local Bar level] seeking
to undertake local public service action programs. Nearly one hundred new affiliate

programs are generated each year.

The Young Lawyers Section of the Philadelphia Bar Association has, since 1971
sponsored a volunteer child representation pro%_ram in Philadelphia. The efforts of
this group inspired the creation of the National Legal Resource Center for Child Ad-

vocacy and Protection.



P.O. Box Y, State Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

May 27, 1987
MEMORANDUM
TO: Representative C.E. Swackhammer
ATTN:  Tom Wright
FROM:  Penelope Weyhrauchir
Legislative Analyst®
RE: Sexual Assault: Television Testimony by Minor Victims of Sexual

Assault
Research Request 87.308

You asked us to address the constitutionality of legislation which allows a
child"s testimony to be videotaped or shown on closed-circuit television
for use in court. You asked us to discuss how videotape or closed-circuit
television legislation could avoid constitutional challenges.

Child Sexual Abuse Legislation

A statute which allows the videotaping or closed-circuit televising of a
minor in a sexual abuse case may be constitutionally challenged on the
ground that it deprives a defendant of the opportunity to confront his
accuser face to face. A defendant®s right of confrontation is established

in the U.S. and Alaska Constitutions. These articles state that "...in all
criminal prosecutions...the accused shall enAoy [have] the right...to be
confronted with the witnesses against him. The confrontation clause

generally requires that witnesses be present at trial and that the defend—
ant be allowed to cross examine them.

JU.S. Constitution, Sixth Amendment; Alaska Constitution Article 1,
Section 11. These provisions are attached to this memorandum.
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The use of videotaped testimony at trial may face another legal challenge--
as hearsay--which is not admissible in court unless the statement falls
within a hearsay exception. When faced with a hearsay issue, the U.S.
Supreme Court has placed major emphasis on the "reliability” of the state—
ment. Three indicators are considered in regard to reliability: 1) whether
or not a statement was made under oath; 2) whether the declarant of the
statement was subjected to prior cross-examination; arid 3) whether the jury
had the opportunity to view the witness®s demeanor. A videotaped testi—
mony may or may not meet the requirements of reliability.

Some cases have also required that the declarant of the statement be deemed
"unavailable™ for trial as a prerequisite to admissibility of the state—
ment. It is unclear how unavailability would apply to the videotaping
of a child"s testimony to avoid facing the defendant in a courtroom situa—

tion.

Videotape Statutes. At least twelve states hive enacted videotaping
statutes since 1977, six of them since 1983. The statutes treat
videotaped testimony as the functional equivalent of testimony at trial.
Some statutes explicitly demand that the defendant be present and that
cross-examination be allowed at the videotaping session; three states--
Kentucky, Texas and Wisconsin--allow, 1in certain circumstances, the admis—
sion of videotapes made without the benefit of cross-examination.

A separate provision of the Texas and Kentucky statutes raises another

confrontation clause 1issue. It provides that a videotape made in the
presence of both prosecution and defense attorney and put to the test of
cross-examination may be admitted in lieu of a child®s testimony. It also

states that during the videotaping session the court shall permit the
defendant to observe and hear the testimony of the child 1in person, but
shall ensure that the child cannot hear or see the defendant. At least one
federal court of appeals has held, 1in a context other than child sexual

p

$David Wise, "Criminal procedure--child witnesses--the constitutionality
of admitting the videotape testimony at trial of sexually abused
children,” 7 Whittier Law Review 639, 649, 1985.

31bid., p. 650.

41bid.

51bid., p. 654.

®Note, "The Testimony of Child Victims 1in Sex Abuse Prosecutions: Two
Legislative Innovations,” 98 Harvard Law Review 813, (1985). The follow—

ing three paragraphs are taken in large part from this article. We have
limited our discussion to Arizona, Kentucky, Texas, and Oklahoma--the

states mentioned in your request.



Representative Swackhammer
May 27, 1987
Page 3

abuse cases, that the lack of a face-to-face encounter renders the use of
videotaped testimony unconstitutional.

In 1982, an Arizona appellate court affirmed a conviction obtained with
the videotaped statement of a sexually abused six-year-old girl." The
defendant and his counsel had been present at the taping, and cross-
examined had been allowed. In reaching its decision, the court weighed the
state"s interest 1in presenting the videotaped testimony against possible
infringements of the defendant®s right of confrontation. The determinative
factor in admitting the tape was the threat of the child becoming uncommuni—
cative if placed on the witness stand.

Penny Warren, Assistant Attorney General for Kentucky, said that a recent
(1986) state Supreme Court decision upheld the use of a videotape deposi—
tion in a child sexual abuse case. The court rejected the defendant®s
constitutional challenge in finding that the defendant®s right of con—
frontation was satisfied through the mechanisms used to conduct the video—

taping.

The court found that: "The statute requires that the defendant be present
in person so that he may see and hear the witness but he shall not be seen
by the child. The...procedure permits the testimony to be taken prior to
trial and preserved by videotape. The availability of procedures permits
the defendant to fully participate in cross-examination and to adequately
see and hear the witness. The reproduced testimony must be of adequate
quality for the jurors to assess the demeanor of the witness and to evalu—
ate credibility. The trial judge paraphrased the issue as to whether the
privilege of viewing a witness through a one-way mirror or a video monitor
is a constitutionally acceptable substitute for face-to-face
confrontation. We believe that it is. The legislative authorization of
videotape or closed-circuit trial testimony by certain child victims.. .does
not violate a defendant®"s right to confrontation.”10

Ms. Warren believes that if a child is required to be administered an oath
and if the competency of the child has been established prior to the video—

taping, a state statute allowing videotaping may pass constitutional
muster.

7State v. Melendez. 661 P.2d 654 (1982).

8"Criminal Procedure--Child Witnesses--the constitutionality of admit—
ting the videotape testimony at trial of sexuallv abused children,” p.

639.

~Commonwealth v. Willis. 716 S.W.2d 224 (1986).

1QWillis. p. 228.
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State district courts in Texas have differed on whether the state"s
videotape statute meets the constitutional right-to-confront mandate. At
least one Texas appellate court has upheld a conviction based on videotaped
statements, ruling that the procedure does not violate the confrontation
clause since the defendant retains the opportunity to cross-examine the
declarant at trial. Several cases involving videotaped testimony in Texas
are currently facing a constitutional challenge in the Texas Supreme Court.
According to Steve Lamirand, Assistant Attorney General for Oklahoma, a
constitutional challenge has not been made on the state"s videotaping or

closed-circuit television statutes.

The Alaska videotaping statute--AS 12.45.047--has not been constitu—
tionally challenged, according to Gayle Horetski, Assistant Attorney
General. She said this 1is probably because the procedure established by
the statute has not been used by the State because it believes it to be
unconstitutional--as a violation of a defendant®s right of confrontation.
In addition, she believes that the procedure authorized by the statute
creates a more frightening situation for a child than a courtroom does.
The statute requires that testimony by the child be taken in front of the
defendant in a room other than a courtroom. Ms. Horetski said that this
may bring the child and the defendant into much closer contact--in a small
room--than would occur in a courtroom setting.

Closed-circuit Television Statutes. The states of Kentucky and Texas
have legislation which allows a child"s testimony to be given at trial from
a room other than the courtroom by closed-circuit television. 1 Neither
of these states have addressed the constitutionality of this legislation.
Ms. Warren, with the Attorney General®"s office in Kentucky, believes that
because Kentucky®s videotape statute has been found to be constitutional,
their closed-c cuit television statute will also be found to be constitu—
tional. Ms. horetski said that closed-circuit television statutes have
been both upheld and struck down in other states under constitutional
challenges. She believes that closed-circuit television statutes are less
constitutionally vulnerable than videotape statutesbecause a child"s
testimony occurs at trial; providing the defendant and the jury the
opportunity to witness testimony that is contemporaneous with the trial.

Other legal scholars are divided on whether a closed-circuit television
statute will meet constitutional muster.One constitutional concern
expressed about the use of closed-circuit television is that the defendant
is deprived of the opportunity of physically confronting his accuser. Mo
case law requires eye contact, but "this procedure could be deemed consti—
tutional only if cross-examination alone 1is preservedin ~jch a way to
fully satisfy the strict constraints of the sixtn amendment."12

"Other states may also have closed-circuit testimony statutes. I was
unable to find a compilation of these statutes for the fifty states.
Thus, | limited my search to states in which you were interested.

12"Criminal Procedure--Child Witnesses--the constitutionality of admit—
ting the videotape testimony at trial of sexually abused children,” p.

659.
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Another writer stated that ™"...The United States Supreme Court has not
literally construed the confrontation clause. In the 1980 case of Ohio v.

Roberts, the court said that the clause merely states a preference for
face-to-face confrontation at trial butthat the “primary interest secured

by the provision 1is the right ofcross-examination”. Competing
interests when closely examined may justify dispensing with confrontation
at trial. Adequate opportunity  forcross-examinatiart might meet the

requirements of the clause without actual confrontation."14

Alaska does not currently have a closed-circuit television statute.

Developing Constitutionally Sound Statutes

In a paper presented at the National Policy Conference on Legal Reforms in
Child Sexual Abuse Cases, Professor Michael Graham outlined his suggestions
for enacting constitutionally sound child sexual abuse legislation:15

provide specifically for unavailability of witness based upon the
presence of, or potential for, severe psychological injury to a
child witness if foiced to face the defendant in open court;

provide for the use of closed-circuit television or a children®s

courtroom for eliciting testimony in child sexual abuse prosecutions

where the child witness 1is unavailable for live face to face con—
frontation, but is available to give testimony 1in an alternative

setting. The statutes should provide for projection to the jury

of the demeanor of both child witness and defendant. Statutes

should also provide for projection of the 1image of the defendant

before the child witness where the witness is willing and able to

testify under such circumstances; and

provide that testimony of an unavailable child witness taken outside
the physical presence of the accused--but subject to
cross-examination--is admissible as an exception to the hearsay
rule. The child"s testimony may be presented to the jury by either

130hio v. Roberts. 448 U.S. 56 (1980).

14Comment, "Use of Videotaping to Avoid Traumatization of Child Sexual
Abuse Victim-Witnesses," 21 Land and Water Law Review 565, 574, 1986.

15Michael H. Graham, "Indicia of Reliability and Face to Face Confronta—
tion: Emerging Issues in Child Sexual Abuse Prosecutions,” 40 University
of Miami Law Review 19, 92, 1985.

fi , , -
%éA children®s courtroom 1is a room set up for the comfort and security of
children where a minor®s testimony 1is heard.



closed-circuit television, use of a children"s courtroom, or a
videotape of the child"s testimony given at a prior trial, hearing,

or other proceeding. Admissability should be conditioned upon a
showing that the child"s testimony possesses a guarantee of trust—
worthiness equivalent to those required of statements that are
admitted under a traditional hearsay exception.

Mr. Graham also stated that "It 1is...very likely that oath, demeanor,
whether live, via closed-circuit television, or videotaped, and
cross-examination, if combined with [the] projection of the defendant"s
image before the child witness, alone create adequate [the].. reliability
to be admissible."17

Another legal scholar stated that "Videotaping statutes should permit the
child to testify on videotape and out of the presence of the defendant if
the trial court Tfinds that testimony in open court or a face-to-face
confrontation with the defendant would cause the child substantial
emotional trauma. The court should defer the taking of videotaped
testimony until after the trial has commenced unless substantial delay
would thereby result. Once the child has testified on videotape, the court
should generally bar both parties from calling the child at trial.
Finally, videotaping statutes should prescribe standards regulating taping
procedures and the technical quality of the videotaping equipment.”

A third opinion rendered by a legal scholar stated that "The interests of
the [sexually abused] child are countered by the defendant®s sixth amend—
ment rights which guarantee him the opportunity to confront and cross
examine...witnesses who testify against him. The Supreme Court has stated,
however, “that competing interests, if closely examined, may warrant

7 \pid., p. oa.

18Note, "The testimony of child victims in sex abuse prosecutions: two
legislative innovations,” 98 Harvard Law Review 806, 826, 827, 1985.



dispensing with confrontation at trial."""9 The writer went on to say
that 1if the videotaping procedure includes confrontation by the defendant
and cross-examination of the child by the defendant®s attorney, the
defendant is not denied his constitutional rights. 0

I hope this information is useful to you. The state statutes discussed in
this memorandum are attached. ITf you have any questions or would like
additional 1information, please contact our agency.

Attachments

*90hio v. Roberts, p. 64.

A"Criminal Procedure--Child Witnesses--the constitutionality of admit—
ting the videotape testimony at trial of sexually abused children,”™ p.
660.
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Editor's Note:

Editor;
Assistant Editor:
Associate Editors:;

Board of Review:

Ten years ago itwas prectically
unheard of for a young child o
testafy in a criminal case. In recent
years, however, children have
become a regular source of informa-
tion for police and prosecutors and
an increasingly common sight on
the withess stand. Prosecutors are
called on daily to determine
whether to pursue criminal charges
when children relate accounts of
physical or sexual abuse.

As a resault of rising numbers of
reports, serious conceims are being
voiced by the public and profes-
sionals alike:

m How widespread are false
allegations of child abuse?

m Are false allegations prevalent
in situations involving divorce
and custody disputes?

m How relisble are children™s
memories?

m Are children more suggestible
than adults?

m Are children necessarily harmed
by involvement in the criminal

Justice system?

m What medical findings are in-
dicative of sexual abuse?

m s itadvisable 1o use anatomical
doliswhen interviewing a chilld
about abuse?

m How much significance can be
attached to a child"s behavior
with anatomical dolls?

m How many victims and what
frequency of abusive acts are
typical for child nolesters?

Our ocolleagues in the medical,
mental health and social services
fields are conducting a variety of
research projects involving these
and other important issues. Many
of the findings to date contradict
current popular opinion shaped by
negative publicity surrounding cases
such as those in Jordan, Minnesota,
and the McMartin case in Califor-
nia. Though we are a long way
from conclusive answers, awareness
of existing information can prove to
be of substantial berefit to prose-
cutors deal ing with chilld abuse cases.

This issue of Prosecutors Perspec-
tive includes reviews of the latest
research addressing areas relevant
to child abuse investigation and
prosecution. Child abuse s not a
passing phenomenon. kwill remain
a significat challenge and respon-
sibility for the nation"s prosecutors.

Stephen Goldsmith, Prosecuting Attorney, Indianapolis, Indiana

fean Holt, Research Associate, American Prosecutors Research Institute

Charles R. Wise, Associate Professor of Public and Environmental Affairs, Indiana

University

Lois Recascino Wise, Assistant Professor of Public and Environmental Affairs, Indiana

University

James C. Shine, Executive Vice President, Amercian Prosecutors Research Institute

Michael D. Bradbury, District Attorney, Ventura, California

Peter S. Gilchrist, 11l District Attorney, Charlotte, North Carolina
L. Scott Harshbarger, District Attorney, Cambridge, Massachusetts
Thomas L. Johnson, County Attorney, Minneapolis, Minnesota
Norm Maltng, Prosecuting Attorney, Seattle, Washington

Edwin L. Miller, Jr, District Attorney, San Diego, California
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Summaries of;

Jampole, Lois;

Weber, M. Kathie.

An Assessment of the Behavior
of Sexually Abused and Nonsex-
ually Abused Children with
Anatomically Correct Dolls.
Child Abuse and Neglect,

Vol. 11, No. 2 (1987).

and

White, Sue;

Strom, Gerald A.;

Santilli, Gail;

Halpin, Bruce M.
Interviewing Young Sexual
Abuse Victims with
Anatomically Correct Dolls.
Child Abuse and Neglect,
Vol. 10, No. 4 (1986).

and

Goodman, Gail S.;
Aman, Christine.
Children's Use of Anatomically
Correct Dolls to Report an Event.
In M. Steward (Chair), Evaluation of
Suspected Child Abuse: Develop-
mertal, Clinical, and Legal Perspec-
tives on the Use of Anatomically
Correct Dolls. Symposium presented
at the Societv for Research in Child
Development Convention, Baltinore,
April 1987.

Anatomical!?/OI Correct Dolls:

Assessment of Chi

ren's Behavior

Interviewing Sexual Abuse Victims
Use In Reporting an Event

An Assessment of the Behavior of
Sexually Abused and Nonsexually
Abused Children with Anatomically
correct Dolls [EPOrts on a study of the
behaviors of two groups of children in
their play with anatomically correct
dolls. One group had been Cetermined
to have been sexually abused and the
other group had not’ been determined to
have been sexually abused. Ten children
Were in each group.

“Results showed that there was a
significant dlifference between the two
groups of children as evidenced by the
presence or absence of sexual behaviors
In their play with the dolls. Of the
children who had b :n sexually abused,
9 %)0 percent) demonstrated sexual
behavior with the dolls; 1 (10 percent)
did not. Of the children who had not
been sexually abused, 8 (80 percen_t? did
not demonstrate sexual behavior with
the dolls; 2 (20 percent) did. The
authors conclue that anatomically cor-
rect dolls are a useful instrument In sex-
ual abuse investigations.

In Interviewing Young Sexual
Abuse Victims with Anatomical ly
Correct Dolls, fWO gf_ro_ups of children
Were interviewed to elicit their reactions
to sexually anatomically correct dolls.
Significant differences were found be-
tween the reactions of children who had
not been referred for suspected sexual
abuse and those who had. Nonreferred
children (n=25) rer'ealed very feiv
behaviors indicative of abuse whereas
referred children (n=25) demonstrated

"Nine out of ten
sexually abused children
_brou%ht sexual behavior
into their play. Eight
out of ten of those who
were not sexually
abused did not."

significantly more sexually related
behaviors \ihen presented”ivith the
dolls. Of the aqe groups studied (2-6
years), 3-year-0lds were the most
resPonS|ve to the dolls, ivhile older
children tended either lo reveal their ex-
periences or to become very nonresponsive.

Children®s Use of Anatomically
Correct Dolls to Report an Event
guestlon_s.whethe_r anatomically correct

olls facilitate children's abilities to
report events accurately or whether the
lead to false reports of abuse. Three an
5-year-old children participated in an
experiment in which they were question-
ed after participating in a game. The
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children ivere intervieived after a delay
of one week.

The questioning occurred under three
conditions or sets of circumstances. In
one condition (the anatomically correct
doll condition), children were %uestloned
with the use of four anatomically correct
dolls. In the second condition (the
regular doll condition), the children
were questioned with dolls that looked
exactly like the anatomically correct ones
except they did not possess secondary
sex characteristics. In the third condi-
tion, the children were intervieived
without any dolls.

Analysis revealed a significant age ef-
fect, with 5-year-olds answering the
abuse questions more accurately than
the 3-year-olds. However, theré were no
sl?nlflcant differences in the children's
Interactions with or without the dolls.
The authors also found that children's
suggestibility (by asking misleadin
questions) did not significantly differ
with use of the dolls;

The authors conclude that anatomically

correct dolls do not lead to false reports
of sexual abuse in children. m

Review

by

Michael D. Bradbury
District Attorney
Ventura, California

McMartin! aust the mention of the
name, perhaps the most famous
child abuse case in recat history,
makes a prosecutor”s knees go
weak. Certainly, twill give rise 0
an encyclopedia of what can go
wrong in an inestigation of allega-
tions of mass child molestation. One
of the most frequently mentioned
criticigms of the inestigation is that
law enforcement abandoned its
proper role by tuming over the in-
terviews of suspected victims to

other "professiomals." Because those
interviews relied heavily upon the
use of what we have come t cll
“anatomical ly correct colls,” the use
of such dolls has come under in-
tense sorutiny.

Although anatomically correct
dolls have been used to fadlitaie the
interviens of children for a number
of years, there have been no sigiifi-
cant studies of the dollis™ effec-
tiveress in elicitirg accurate records.
An Assessment of the Behavior of
Sexually Abused and Nonsexually
Abused Children with Anatomically
Correct Dolls, Interviewing Young
Sexual Abuse Victims with
Anatomical ly Correct Dolls, and
Children®s Use of Anatomically
Correct Dolls 1o Report An Event
appear t be the first serious efforts
1o address these questions.

The first study revealed significant
differences between the behavior of
abused and nonabused children in
their play with the dolls. Nine out
of ten sexually abused children
brought sexual behavior into their
play. Eight out of ten of those who
were not sexually abused did not.

The second study resulted in
similar findings. Here, two groups
of chilldren, one suspected of having
been saxually abused and one that
was not, were interviewed in a
structured format using the dolls.
Again, significant differences were
found between .he two groups.
Those children believed to have
been molested demonstrated much
more sexually related behavior when
the dolls were used.

The third study, perhaps the most
significat, concerned whether the
use of the dolls affects the accuracy
of a child"s report of a molestation.
Conducted under three different
sets of circunstances, the study
determined that the use of the dolls
did not lead 1o false reports of
molestation. Although more
research is necessary before any
firel conclusions can be drawn,
these studies should provide sub-
statial comfort to prosecutors who
rely on this investigative technigue.

The studies also provide guidance
for those entrusted with the impor-
tant respons.cuity of interviewing
suspected victims of child molesta-
tin. For example, the dolls should

. the doi's shoidd he
used only by chose :0ho

their use. Their use
should be governed hi
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be used only bv those who have
been tra.ned in their use. Their use
should be governed by written
guidelines. Careful notes should be
maintained regarding their use in
individual cases.

The reason for these precautions
is dear. Prosecutors may be called
upon to defend their use of
anatomical ly correct dolls, not only
before the courts, but in an attomey
gereral or state bar association in-
quiry- (Such inguiries have already
taken place in saveral states.)

These studies are sort, readable
and cocise. | recommend them t©
any prosecutor handling crimes
againrt children. =
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Summary of:

Saywitz, Karen J.

Children's Testimony:
Age-Related Patterns

of Memory Errors.

In Ceci, SJ.; Toglia, M.P.;

and Ross, D. F. (eds.)
Children's Eyewitness Memory.
New York: Springer-Verlag, 1937.
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In this study, third, sixth, and ninth-
graders were fested on their ability to
recall the description of a crime, in an
effort to assess age-related patterns of
memory errors that might have |m(§JI|ca-
tions for the qual setting. The study ex-
amined the quality of what was recalled,
specifically (a) whether younger children

istort more of what they freely recall
than older subjects and (b) whether they
fill in gaps in memory by adding more
extraneous (made-up) material to their
accounts than older subjects.

_The study found there was a lack of
significant ?rade-related differences in
(a?l percent correct recognition, Sb) the
ratio of distorted to accurate recall, (c)
the various types of distortions made in
free recall, and (d) intrusions ofsuggested
misleading information. Although 8 to
9-year-0lds did not exhibit a greater pro-
portion of distorted to accurate recall,
they did add significantly more
extrangous information to their recall
than older subjects. In this study,
¥ounger children were particularly

tkely, at both immediate and delayed
testings, to produce recall errors by
addln? Information not in the original
stimull.
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The authors su%gest that there may be
wags to prepare children for testlmonﬁ
and to educate judges and jurors so that
the memory errors that are more fre-
quent in the reports of¥ounger chilgren
Will interfere less with the course of
justice. For exampie, if thlrd-?raders add
more extrangous Information o their
recall because they assume that “more"
means “better”, then they could be
cautioned against this tendency with
prequestioning instructions. The child
could be warned that the investigator
does not ivant more information, but
rather accurate information. w
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Review

Peter S. Gilchrist, 1l
District Attorney
Charlotte, North Carolina

The author®s research pemits
saveral conclusions that are of im-
portance to individuals concerned
with children as witnesses.

@ Third graders can provide ac-

curate information.

@ Their ability to relate in a nar-
rative form "‘what-happened"’
is less than that of an adult.

@ If properly questioned by
being asked leading questions
or being provided cues, ie
"*Can you remember anything
about the man"s clottes?”’,
young children have the ability
1o provide additional accurate
information.

@ The accuracy of information
provided by a third grade
witness may depend upon
whether or not they were in-
terviewed by a trained inter—
viener. A trained interviener s
one who knows how to extract
accurate information using
techniques that direct the
dild's recall to areas that the
chilld would not realize were
relevat.

® Third graders have a greater
tendency t "add-to'" or
embellish recall ifasked © "Ell
more" by adults. This tendency
of children to add extraneous
information when asked t©
“tell more" might be effectively
used in cross-examination as a
method of causing a child ©
embellish testimony and thus
be presented as not aedible.

In spite of containing some impor-
tant research conclusions, the article
has flaxs. The language used B
tednical and that of a social

scigdst, not a lawer. Even with a
dictionary at hand it is diffiault o

understand tedmnical terms. OF more
significance s the fact that the
research s sandwiched between
opening statements about the roles
of judges that are fallacious and
questionable conclusions about
future research. The conclusions
reflect a total lack of understanding
of the theories and practices of
direct and cross-examination used in
triaks. These inaccuracies conceming
the lecal process which precede and
follow the research portion of the

"A trained interviewer
IS one who knows how
to extract accurate
Information usin
techniques that direct
the child's recall to
areas that the child
would not realize were
relevant.”

article will undermine a lawer"s
confidence in the research. IFthe
author had the article attclly
reviewed by a knowledgeable trial
Judge or attomey, these flaws could
essily have been identified and this
article and s research would have
been of significantly more value.
The author inadvertently made an
important point. Experts in one
aspect of dealing with children often
possess Vvery little or even erroneous
information about the roles of other

eperts. m



