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ARTICLE 10. FOREIGN CORPORATIONS

Section .705 ADMISSION OF FOREIGN CORPORATION

ORIGIN: ACC Section .705 is a reenactment of AS 10.05.597,
which is based upon Section 106 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .705 conditions entry of a
foreign corporation for the purpose of transacting business 
within Alaska. It is intended to exercise to the fullest the 
police power of the state while respecting the equal protec­
tion guarantees made obligatory by the Fourteenth Amendment 
to the Cnnstitution of the United States.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(a) parallels ACC Section .705 in requiring a certifi­
cate of authority as a precondition to a foreign corporations 
ability to transact business within a host state.

Section .708 APPLICATION TO CORPORATIONS NOW AUTHORIZED TO 
TRANSACT BUSINESS IN THE STATE

ORIGIN: ACC Section .708 is a reenactment without change of
AS 10.05.687 and is based upon Section 123 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .708 reflects the deter­
mination of the legislature to grant to foreign corporations, 
irrespective of their date of entry, the equal protections of 
the laws of Alaska including 'the imposition of all limita­
tions, res+rictions, liabilities, and duties prescribed in 
the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.02 parallels ACC Section .708 in extending the provisions 
of a new corporations code to foreign corporations currently 
qualified to transact business in the host state.

Section .710 LIABILITY FOR TRANSACTING BUSINESS WITHOUT 
CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .710 is a reenactment of AS 10.05.696
and is based upon Section 124 of the MBCA.

SUMMARY OF COVERAGE: order to enforce the requirement
that a foreign corporation obtain a certificate of authority 
prior to transacting business within Alaska, ACC Section .710
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imposes a penalty of up to $10,000 per year or portion there­
of during which such intrastate business was transacted with­
out compliance with ACC Section .705. J- addition, such a 
foreign corporation is made liable for all fees and taxes 
which would have been paid if there had been full compliance 
with the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.02(d) authorizes the imposition of a penalty for transact­
ing business without a certificate of authority.

Section .713 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF 
AUTHORITY AS BAR TO RIGHT TO SUE

ORIGIN: ACC Section .713 reenacts AS 10.05.690 and is based
upon Section 124 of the MBCA.

SUMMARY OF COVERAGE: Among the disciplinary consequences of
a foreign corporation • s transaction of business within Alaska 
without compliance with ACC Section .705 is the denial of its 
right to maintain any action, suit, nr proceeding in Alaska 
state courts.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04(a), (b), and (c) creates identical consequences to
those set forth in ACC Section .713.

Section .715 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF 
AUTHORITY NOT AFFECTING CONTRACTS AND RIGHT TO 
DEFEND ACTION

ORIGIN: ACC Section .715 is a reenactment without change of
AS 10.05..693.

• • * »

SUMMARY OF COVERAGE: ACC Section .715 confines the discipli­
nary consequences of the transaction by a foreign corporation 
of intrastate business within Alaska without a certificate of 
authority to those imposed by the ACC. It does not generate 
grounds for a contracting party to assail the validity of a 
contract or transaction with a noncomplying foreign corpora­
tion. Finally, although precluded by ACC Section .713 from 
initiating any action, suit, or other proceeding, a noncom­
plying foreign corporation is not precluded from defending 
itself in proceedings commenced by others in Alaska courts.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA; RMBCA Section 
15.02(e) accords with the provisions of ACC Section .715.

Section .718 ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN 
■THIS STATE
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ORIGIN: ACC Section .718 Is a reenactment of AS 10.05.600,
and is based upon Section 106 of the MBCA.

SUMMARY OF COVERAGE: Under the interstate commerce clause
and common law comity principles, a foreign corporation may 
engage in certain activities within a state without being re­
quired to first obtain a certificate of authority. I" an ef­
fort to reduce litigation and clarify a murky body of deci­
sional law precedent, ACC Section .718 enumerates activities 
which a foreign corporation may pursue without the necessity 
of obtaining a certificate of authority under ACC Section 
. 705.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(b) is substantively identical to ACC Section .718.

Section .720 CORPORATE NAME OF FOREIGN CORPORATION

Section .725 ASSUMED CORPORATE NAME

Section .725 CHANGE OF NAME BY FOREIGN CORPORATION

ORIGIN: ACC Section .720 represents a modified content of AS
10.05.606 and is based upon Section 108 of the MBCA.

ACC Section .725(a) is based upon AS 10.05.607 and 
predicated upon Section 108(c)(12) of the MBCA. Wording 
changes have been made in order to avoid any confusion in 
coordinating this section with ACC Section .720. Section 
.725(b) is new and replaces the requirement that a corpora­
tion using an assumed name identify its true corporate name 
in all advertising, contracts, and other legal documents with 
a scheme whereby any Interested party may resort to records 
maintained by the commissioner which references the actual 
and assumed names of foreign corporations.

ACC Section .725 reenacts AS 10.05.609, and is based 
upon Sections 109 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .720 imposes upon foreign
corporations seeking a certificate of authority the same 
limitations with respect to a corporate name which are im­
posed upon domestic corporations by ACC Section .105.

In order to accommodate a foreign corporation while at 
the same time vindicating the policies of Alaska law, ACC 
Section .725 permits a corporation disabled from using its 
actual name to adopt an assumed name which, if it is permis­
sible under ACC Section .720, is the name under which it
elects to do business in Alaska.

ACC Section .725 furthers the policy with respect to 
permissible and impermissible content of coroorate names by 
providing that a foreign corporation will have its right to
transact business suspended were it to adopt an impermissible
name.
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COMPARISON WITH THE FINA_ DRAFT OF THE RMBCA: RMBCA Section f
15.06 is functionally equivalent to ACC Sections .720, .723, g
and .7?5. {

9 7

Section .728 APPLICATION FOR CERTIFICATE OF AUTHORITY

Section .730 CONTENTS OF APPLICATION

Section .733 FILING OF APPLICATION FOR CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .728 is a straight reenactment of AS
10.05.612.

ACC Section .730 is a reenactment of AS 10.05.615 as
amended. It is predicated upon Section 110 of the MBCA.

ACC Section .733 is identical to AS 10.05.618 and .621
and is premised upon Section 111 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .728 provides that the for­
eign corporation•s application to do business in Alaska shall 
be filed with the commissioner.

ACC Section .730 specifies the subject matter and in­
formation which must be included in an application for a cer­
tificate of authority. Three of the required items are non- 
uniform: Section .730(5) goes beyond the statement of pur­
pose to require selection from the identification code estab­
lished under ACC Section .950; Section .730(12) mandates dis­
closure of the names and address of each alien affiliate; 
and, Section .730(13) requires that the application state the 
name and address of any person(s) owning at least 5% of the 
shares or any class of shares and then disclose the percent­
age owned by such individuals.

ACC Section .733 specifies that the application shall 
be on forms furnished by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.01(a) is identical to ACC Section .728. RMBCA Section
15.01(b) is similar to ACC Section .730 with the exception of 
the three 'terns added by the Alaska legislature and informa­
tion regarding the capitalization of the applicant.

Section .735 EFFECT OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .735 is a reenactment of AS 10.05.624
and based upon Section 112 of the MBCA.

SUMMARY OF CPVERAGE: ACC Section .735 parallels ACC Section
.218 by establishing a "bright line" event upon which the 
authority to transact intrastate business is granted by the 
State of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section ^
15.05(a) is the functional equivalent of ACC Section .735.



The balance of the RMBCA section contains recitations that in 
granting a certificate of authority the host state does not 
intend to meddle In the Internal affairs of the foreign cor­
poration.

Section .738 AMENDED CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section , 738(a) is a reenactment of AS
10.05.657. Section .738(b) is new and conforms the entire 
section to MBCA Section 118.

SUMMARY OF COVERAGE: ACC Section .738 obliges a foreign cor­
poration which changes its corporate name or desires to 
pursue an intrastate purpose in Alaska other than the one(s) 
set forth in its application for a certificate of authority 
to obtain an amended certificate as a precondition to effect­
ing such change.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04 is similar to ACC Section .738 except that there is no 
interest in the purpose(s ) which the applicant corporation 
proposes to pursue in the host state.

Section .740 POWERS OF FOREIGN CORPORATION

ORIGIN: ACC Section .740 reenacts AS 10.05.603 and is prem­
ised upon Section 107 of the MBCA.

SUMMARY OF COVERAGE: Consonant with Alaska'£ obligation to
extend the equal protection of her laws, ACC Section .740 es­
tablishes than an authorized foreign corporation shall have 
the same powers as would a domestic corporation organized for 
the purposes stated in the application for or amendment to 
the certificate of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCSection
15.05(b) is functionally identical to ACC Section .740.

Section .743 REVOCATION OF CERTIFICATE OF AUTHORITY

Section .745 LIMITATIONS ON REVOCATION OF CERTIFICATE OF 
AUTHORITY

Section .748 ISSUANCE OF CERTIFICATE OF REVOCATION

Section .750 EFFECT OF CERTIFICATE OF REVOCATION

ORIGIN: ACC Sections .743, .745, .748, and 750 are reenact­
ments without change of AS 10.05.675, .678, .681, and .684.
They are based upon Sections 121 and 122 of the MBCA.
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SUMMARY OF COVERAGE: ACL Sections .745, ,745, . 748, and .750
authorize, regulate, and determine the effect of a certifi­
cate of revocation issued by the commissioner. The power of 
revoca'ion under Section .745 is similar to the commis­
sioner's power to involuntarily dissol\c a domestic corpora­
tion under ACC Section .650. The sixty day notice and grace 
period established by ACC Section .745 is also similar to the 
procedures limiting the commissioner's power to effect in­
voluntary dissolution. If the certificate of authority is 
revoked pursuant to ACC Section .748, Section .750 declares 
that the foreign corporation is no longer authorized to 
transact intrastate business in Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.50 stipulates the grounds for revocation. They are simi­
lar to those set forth in ACC Section .745, except that the 
RMBCA lists as a ground for revocation that the foreign cor­
poration has ceased to exist or been involved in an organic 
change. The ACC adds involvement in an illegal combination 
in restraint of trade as a ground for revocation. RMBCA Sec­
tion 15.51(a) and (b) are similar to ACC Section .745 creat­
ing a grace period in which the foreign corporation can cor­
rect what would otherwise serve as a ground for revocation. 
This section also comports with ACC Section .748 on the is­
suance of a certificate of revocation and the effective date 
at which the authority of the foreign corporation to transact 
intrastate business ceases.

Section .755 REGISTERED OFFICE AND REGISTERED AGENT OF FOREIGN 
CORPORATION

Section .758 CHANGE OF REGISTERED OFFICE OR REGISTERED AGENT OF 
FOREIGN CORPORATION

Section .760 FILING OF STATEMENT OF CHANGE
» i

ORIGIN: ACC Sections .755, .758, and .760 are reenactments
without change of AS 10.05.627, .655, and .655. They reflect 
the content of Sections 115 and 114 of the MBCA.

SUMMARY OF COVERAGE: ACC Sections .755, .758, and .760
parallel Sections .150., 165., and .170 respecting domestic
corporations. They oblige authorized foreign corporations to 
designate both a registered office and a registered agent, 
govern the change of such office or agent, and establish pro­
cedures for notification of the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.07 is identical to ACC Section .755 creating the obliga­
tion on the part of a foreign corporation to maintain a 
registered office and agent in the host state. RMBCA Section
15.08 is functionally identical to ACC Sections .758 and .760 
respecting the procedures for changing either the agent or 
office and providing notification to the state.
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Section .763 SERVICE OF PROCESS ON FOREIGN CORPORATION 

Section .765 SERVICE ON COMMISSIONER 

Section .768 RECORDS KEPT BY COMMISSIONER 

Section .770 PROCEDURE NOT EXCLUSIVE1
) ORIGIN: ACC Sections .763, .765, .768, and .770 reiterate
■  the content of AS 10.05.639, .642, and .648. They are based
I upon Section 115 of the MBCA. They have been modified to ac­

cord with the holding of the Supreme Court of Alaska in 
Northern Supply, Inc. v. Curtiss-Wriqht Corporation, 397 P. 2d 
1013 (1965), that the long-^rm jurisdiction of the state
courts is not dependent upon the statutory criteria requiring 

^ a certificate of authority.

*1 SUMMARY OF COVERAGE: ACC Sections .763, .765, .768, and .770
balance the needs of a party desiring to initiate litigation 

-i against an authorized foreign corporation in Alaska with the
| need of that entity to maximize the circumstances in which

notice and service of process will be actual as opposed to 
constructive.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.10 accords with ACC Section .763 in making the registered 
agent the proper party upon whom service of process may be 
served in the host state. If a foreign corporation does not 
designate or maintain a registered agent, Section 15.10(b) 
differs from the prior provisions of the Model Act and the 
historic and recommended content of Alaska law. Rather than 
utilizing the commissioner as an agent of last resort for the 
service of process, Section 15.10(b) directs the plaintiff to 
effectuate service by registered or certified mail sent to 
the address of the foreign corporation at its principal of­
fice as shown on the certificate of authority or most recent 
annual report.

Section .773 AMENDMENT TO ARTICLES OF INCORPORATION OF FOREIGN 
CORPORATION

ORIGIN: ACC Section .773 is a reenactment of AS 10.05.651.
It is predicated upon Section 116 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .773 requires that the com­
mission be noticed of amendments to the articles of foreign 
corporations which have sought and are enjoying a certificate 
of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no coverage on this point.
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Section .775 ORGANIC CHANGE OF FOREIGN CORPORATION Q

ORIGIN: ACC Section .775 recapitulates the content of AS 10. ^
05.654 an reflects the content of Section 117 of the MBCA
with terminology changes to clarify the scope of the section 
and conform to the style of the ACC.

SUMMARY OF COVERAGE: Whenever an authorized foreign corpora­
tion is involved in an organic change (defined in ACC Section 
.990(26)), notification of the commissioner is to be made by 
filing a copy of the articles of merger, consolidation, ex­
change, or reorganization authenticated by the proper autho­
rity in the jurisdiction in which it is domesticated.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The only
related coverage In the RMBCA is Section 11.07 which requires 
a foreign corporation to file articles of merger with the
secretary if the foreign corporation has merged with a domes­
tic corporation with the foreign corporation as the surviving 
entity.

Section .778 WITHDRAWAL OF FOREIGN CORPORATION

Section .780 CONTENTS OF APPLICATION FOR WITHDRAWAL

Section .785 FORM OF APPLICATION FOR WITHDRAWAL

Section .785 FILING OF APPLICATION FOR WITHDRAWAL

Section .788 EFFECT OF, CERTIFICATE OF WITHDRAWAL

ORIGIN: ACC Sections. .778, . 780, . 785, . 785, and .788
reenact /IS 10.05.660, .665, .666, .669, and .672. They are
based upon Sections 119 and 120 of the MBCA. ACC Section 
. 785 has been restated to obser've the consolidation of proce­
dures effected by ACC Section .910.

SUMMARY OF COVERAGE: ACC Sections . 778, .780, .785, . 785,
and . 788 provide for the orderly and official withdrawal of a 
foreign corporation from Alaska. I ” these orocedures are not 
followed, and the bright line events of ACC Sections . 785
and .788 are not observed, the corporation would have a con­
tinued liability for taxes ard fees.

COMPARISON WITH THE FINAL D1AFT OF THE RMBCA: RMBCA Section
15.20 is identical to ACC Section .778 on the procedure for 
withdrawal. It differs from ACC Section .780 specification 
of the contents of the application reflecting the RMBCA's in­
difference to disclosure of the financial structure of a for­
eign corporation. The RMBCA does not require the state to 
prepare a form for the application to withdraw as does ACC 
Section .-785. The other distinctions between 15.20 and ACC 
Sections .785 and .788 reflect the distinction between uti-
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ARTICLE 11. REPORTS, FEES, AND PENALTIES

Section .805 BIENNIAL REPORT OF DOMESTIC AND FOREIGN CORPORA­
TIONS

Section .808 CONTENTS OF BIENNIAL REPORT

Section .811 FILING OF BIENNIAL REPORT

ORIGIN: ACC Sections .805, .808, and .811 are predicated
upon AS 10.05.699, .702, and .705 as amended in 1980. These
provisions of the Alaska Statutes were based upo ) MBCA Sec­
tions 125 and 126. ACC Section 811(d) is new, and was sug­
gested by the Department of Commerce end Economic Develop­
ment.

SUMMARY OF COVERAGE: ACC Sections .805, .808, and .811 es­
tablish an obligation on the part of each domestic and au­
thorized foreign corporation to file a biennial report with 
the Department of Commerce and Economic Development, thus 
continuing the policy set by the 1980 legislature.

COMPARISON WITH THE FINAL DRAFT Or THE RMBCA: RMBCA Section
16.22 differs from ACC Section .808 in three particulars. It 
would require an annual as opposed to biannual report. That 
report would not include identification of alien affiliates 
or of control persons. The requirements for timely filing 
are similar in both provisions as is the opportunity for cor­
rection with incursion of penalties for tardy filing.

Section .815 FILING NOTICE OF CHANGE OF OFFICERS, DIRECTORS,
FIVE PERCENT SHAREHOLDERS, AND ALIEN AFFILIATES

j *

ORIGIN: ACC Section .815 is predicated upon AS 10.05.706 as
enacted in 1980.

SUMMARY OF COVERAGE: This section reflects the intense con­
cern of the state that it be informed as to the identity of 
current officers, directors, five percent shareholders, and 
alien affiliates.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no provision on this important issue.

Section .815 PENALTY FOR FAILURE TO FILE BIENNIAL REPORT

ORIGIN: ACC Section .815 is predicated upon AS 10.05.771 as
amended in 1980, which was based upon MBCA Section 155.
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SUMMARY OF COVERAGE: ACC Section .815 imposes a sanction ap­
plicable to any failure or refusal to file a biennial report 
required by this chapter, employing a strict liability stand­
ard.

C

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not appear to contain a provision dealing with the conse­
quences of late filings. The official comment (16-30) ob­
serves ". . .failure to file the annual report. . .is a
ground for administrative dissolution or revocation of the 
certificate of authority to transact business."

Section .818 INTERROGATORIES BY COMMISSIONER; JUDICIAL 
PROCEEDING TO CONTEST

ORIGIN: ACC Section .818(a), (b), and (c) is predicated upon
AS 10.05.777 and Section 137 of the MBCA. Subsection (d) is 
modeled after AS 45.52.210(f).

SUMMARY OF COVERAGE: ACC Section .818 grants broad powers to
the commissioner to utilize interrogatories reasonably neces­
sary to ascertain compliance with or violations of this Chap­
ter. Subsection (d) permits either a corporation or an in­
dividual to challenge judicially the method, scope, or con­
fidentiality of the interrogatory.

COMPARISON WITH 
plained reasons, 
tice.

THE FINAL DRAFT OF THE RMBCA: For unex-
the RMBCA has abandoned this useful prac- <v

Section .820 CONFIDENTIALITY OF INFORMATION DISCLOSED BY 
INTERROGATORIES

ORIGIN: ACC Section .820 is a .reenactment of AS 10.05.780,
and is based upon MBCA 138.

SUMMARY OF COVERAGE: This section exempts the answers to in­
terrogator ies from the disclosure requirements of AS 
09.25.110 and .120, which provide that state agency records 
are public records unless specifically provided otherwise by 
state law. ACC Section .820 specifically provides otherwise.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Since, In con­
travention of former Model Act policy, the RMBCA does not 
provide for administrative interrogatories, it contains no 
provision making answers confidential.

Section .823 FAILURE TO ANSWER INTERROGATORIES

ORIGIN: ACC Section .823 combines provisions of AS
10.05 . 783, • • . 786, and . 777, which were predicated upon Sec-
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tlans 135, 136, and 137 of the MBCA. No substantive change 
Is worked In existing Alaska law.

SUMMARY OF COVERAGE: ACC Section .823 provides that any cor­
porate or natural person who fails or refuses to make a 
timely, full, and truthful answer to interrogatories shall be 
guilty of a misdemeanor. Further, the commissioner does not 
have to file any document to which the interrogatories relate 
until they have been properly answered.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: T ,e RMBCA con­
tains no coverage on this point.

Section .825 PENALTIES IMPOSED UPON OFFICERS AND DIRECTORS

ORIGIN: ACC Section .825 represents a modification of AS
10.05 . 786 as amended in 1980. AS 10.05.786 ivas predicated 
upon MBCA Section 136.

SUMMARY OF COVERAGE: ACC Section .825 goes beyond Section
.823, to impose further misdemeanor consequences upon any of­
ficer or director who signs any articles, statement, report, 
application, or other document filed with the commissioner, 
the content of which is known to be false.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.29 contains a generic provision on the consequences a know­
ingly signing a false statement which is to be filed with the 
state. It must be customized by the adopting jurisdiction.

Section .828 INCORPORATION OR FILING FEES

ORIGIN ACC Section .828 is a modified version of AS 
10.05.708 (Section 130 of the MBCA) as amended in 1980. The 
provision fixing a filing fee for non-stock corporations or­
ganized under AS 21.69 is new, and designed to coordinate 
the specific provisions of Chapter 21 with the general cross 
reference to Chapter 10.05.

SUMMARY OF COVERAGE: ACC Section .828 establishes a filing
fee for both domestic and foreign corporations doing business 
in Alaska, and fixes in the Deoartment of Commerce and Econo­
mic Development the power to set the amount by regulation, 
with the mandate that the fee be fixed with reference to the 
amount of authorized capital stock of the corporation. The 
authority of the department is further subject to the provi­
sion of Section .860, which limits Increases in fees to an 
amount that does not exceed the rise in the consumer price 
index fcr Anchorage.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.22(a) recommends that the legislature set filing, service 
and copying fees. ACC Section .828 grants authority to the



commissioner to set the fees within legislatively prescribed 
limits tied to the cost of living index. Under the RMBCA, 
adjustment for inflation or deflation would have to be ac­
complished by way of legislative amendment.

Section .830 FEES ON APPOINTMENT OR REVOCATION OF APPOINTMENT

ORIGIN: ACC Section .830 is a redrafting without substantive
change of AS 10.05.714, which was based upon MBCA Section
128.

SUMMARY OF COVERAGE: ACC Section .830 provides that when a
foreign corporation files with the department a certificate
of appointment of a process agent, or the change of address 
of a process agent, it shall pay a fee established by regula­
tion.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of features noted under ACC Section .828.

Section .833 FEES AND PENALTIES PAYABLE ON WITHDRAWAL OF 
FOREIGN CORPORATION

Section .835 FEES ON DISSOLJTION OF DOMESTIC CORPORATION

Section .838 TAXES, PENALTIES, AND FEES ON FILING CERTIFICATE 
OF DISSOLUTION OF FOREIGN CORPORATION

Section .840 FEES FOR CERTIFIED COPIES OF DOCUMENT

Section .843 OTHER FILING FEES

ORIGIN: ACC Sections .833, .835, .838, .840, and .843 re­
enact without substantive change AS 10.05.750, .753, .776
(which were based upon MBCA Section 128), .762 (which was
based upon MBCA Section 125), "and . 747, all as amended in 
1980.

SUMMARY OF COVERAGE: ACC Sections .833 through .843 estab­
lish the indicated occasions for the imposition of fees, 
which are to be determined by the department of Commerce and 
Economic Development, subject to Section ,860's cost of liv­
ing ceiling.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of features noted under ACC Section .828.

Section .845 BIENNIAL CORPORATION TAX; PENALTY FOR NONPAYMENT

Section .848 FAILURE TO PAY TAX OR MAKE REPORT AS PRECLUDING 
SUIT BY CORPORATION
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Section .850 COMMISSIONER TO INSTITUTE SUITS TO COMPEL PAYMENT 

Section .853 FAILURE TO PAY TAX AS EVIDENCE OF INSOLVENCY

Section .855 PAYMENTS TO 3E MADE IN ADVANCE

Section .858 ACCOUNTING FOR AND DISPOSITION OF TAXES AND FEES

ORIGIN: ACC Sections .845 through .858 represent modifica­
tions and reenactments of AS 10.05.717, .720, .723, .726,
765, and .768. I~ turn , these provisions were predicated 
upon MBCA Sections 132, 133, and 1j 4. ACC Section .850 sub­
stitutes the Commissioner of the Department of Commerce and 
Economic Development for the Attorney General as the official 
to commence suit to compel the payment of the biennial cor­
poration tax.

SUMMARY OF COVERAGE: ACC Sections .845 through .858 Impose
on both domestic and foreign corporations doing business in 
Alaska a biennial corporation tax, and fix the consequences 
for failure to make payment of such tax.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: /Is noted, the
RMBCA does not address the issue of penalty consequences for 
failure to observe reporting requirements. The recommended 
fee structure is very rigid with adjustments necessitating 
legislative amendment.

Section .860 INCREASE IN FEES

ORIGIN: ACC Section .860 is a reenactment of AS 10.05.773,
as enacted in 1980.

SUMMARY OF COVERAGE: ACC Section .860 explicitly limits in­
creases in fees authorized throughout this Chapter to a ceil­
ing reflecting changes in the consumer price index for Anch­
orage as determined by the Bureau of Labor Statistics of the 
United States Department of Labor.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There is no
RMBCA provision on this point.

Section .863 APPEAL FROM REVOCATION OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .863 is a reenactment without change of
AS 10.05.792, which was based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .863 authorizes recourse to
the superior court to contest any disapproval <~f any document 
or revocation of m y  certificate of authority. Upon com­
pliance with the procedures set out in this section, the ap­
plicant is entitled to a trial de novo, and the court is em­



powered to take such action as is proper.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sec­
tion 1.26 provides for judicial review of an administrative 
refusal to file a document. The official comment (1-27) 
makes it cli ar that the RMBCA does not take a position on 
either the burden of proof, scope or nature of the review. 
ACC Section .863 resolves these Issues.

Section .865 CANCELLATION OF CERTIFICATES ISSUED AND FILINGS 
ACCEPTED

ORIGIN: ACC Section .865 is a reenactment with one change of
AS 10.05.794 as enacted in 1980. The change makes clear that 
the ground for cancellation must be one that existed at the 
time of the original filing or issuance of the certificate.

SUMMARY OF COVERAGE: ACC Section .865 gives the commissioner
a period of one year from the time which a document is filed 
to discover defects and act upon them. If the defect is a 
ground for refusal.to issue the certificate or refusal to ac­
cept a filing and the discovery is made within one year, the 
commissioner is empowered upon proper notice and procedure to 
cancel the certificate issued or filing accepted.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an explicit provision on this important question. 
I*■ is possible that the general powers provision (RMBCA Sec­
tion 1.30) might be aggressively interpreted to invoke this 
power.

Section .868 FORMS TO BE FURNISHED BY THE COMMISSIONER

ORIGIN: ACC Section .868 is a reenactment without change of
AS 10.05.798, and is based upon MBCA Section 142.

* *

SUMMARY OF COVERAGE: This section grants the commissioner
the right to prescribe the content of forms for any report 
required by this Chapter. It also oDligates the commissioner 
to furnish appropriate forms for required reports and other 
documents. This provision is sought to serve both the con­
venience of persons attempting to comply with the act as well 
as facilitating the record keeping efforts of the state.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.21 grants administrative authority to prescribe and furnish 
forms but, unlike ACC Section .868, does not oblige the s\.ate 
to create such forms.

Section .870 IDENTIFICATION CODE

ORIGIN: ACC Section .870 is a reenactment without change of



/J5 1 0.05 , 799, which was enacted in 1980.

SUMMARY OF COVERAGE: This section requires the commissioners
of the Departments of Revenue and of Commerce and Economic 
Development to establish a coded list of business activities 
and make such list available to the public.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Reflecting its
character as a statute designed for the needs and Interests 
of no particular jurisdiction, the RMBCA contains no provi­
sion on this Important Alaska effort.
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ARTICLE 12. MISCELLANEOUS PROVISIONS

Section .905 VOTING OF SHARES; QUORUM; STATUS OF DISQUALIFIED 
SHARES

ORIGIN: ACC Section .905 is taken from GCL Section 112, and
is without precedent in Alaska law.

SUMMARY OF COVERAGE: This section defines the references to
a "majority of shares" found throughout the ACC to mean a 
majority of shares entitled to vote under the articles of in­
corporation. Votes disqualified from voting are not to be 
considered "outstanding" for determining a "quorum" or a 
"majority. "

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no explicit provision defining the terms "majority" or 
"majority of shares."

Section .910 PROCESSING OF WRITINGS FILED WITH THE COMMISSIONER

ORIGIN: ACC Section .910 consolidates without substantive
change in one provision matters covered in AS 10.05.081, 
.258, .288, .305, .321, .339, .357, .402, .468, .483, .504,
513, .621, and .669.

SUMMARY OF COVERAGE: ACC Section .910 establishes a uniform
procedure whereby the commissioner reviews and processes 
reports and documents which have been filed with the depart­
ment. •-

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.25(a) and (b) seeks to accomplish the same uniform treat­
ment of reports and documents submitted for filing.

Section .915 DISAPPROVAL OF WRITING BY COMMISSIONER: APPEAL

ORIGIN: ACC Section .915 is a reenactment without change of
AS 10.05.792, and is based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .915, like Section .863,
authorizes a trial de novo in the superior court for purposes 
of contesting the disapproval of any document or the revoca­
tion of any certificate of authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.25(c) requires that a refused document be returned with a
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written explanation. RMBCA Section 1.26 establishes a right 
to seek judicial review although, as noted, it does not 
specify the standard of review or burden of proof.

Section .920 WRITINGS; CORRECTIONS

ORIGIN: ACC Section .920 is derived from NBCL Section 105.

SUMMARY OF COVERAGE: ACC Section .920 provides procedures
■ for correcting minor mistakes without affecting the effec­
tive date in writings which have been filed. Major omissions 
and misinformation may not be corrected by this procedure.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.24 is functionally identical to ACC Section .920.

Section .925 WRITINGS AS EVIDENCE

ORIGIN: ACC Section .925 is adapted from NBCL Section 106.
The language in .925(a) regarding the absence of a filing is 
new. The remainder of subsection (a) is similar to AS 
10.05. 795, which was based upon MBCA Section 141.

SUMMARY OF COVERAGE: ACC Section .925 specifies that certain
writings and certifications by the commissioner of the ab­
sence of a writing are to be regarded as prima facie evidence 
of the facts stated in the writings and the execution or 
nonexecution thereof.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.27 creates a far more limited evidentiary value for writing 
filed with the state. The certificate of filing merely 
creates a conclusive evidentiary presumption that the origi­
nal of the document has been filed. Nothing is created by 
way of evidentiary presumptions concerning the content of 
such writings.

Section .930 CORPORATE SEAL AS EVIDENCE

ORIGIN: ACC Section .930 is predicated upon NBCL Section
107, and is without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .950 treats the presence of
a corporate seal on a writing as prima facie evidence that 
the writing *as executed by authority of the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.27 fails to establish this evidentiary quality respecting 
the use of the corporate seal.



Section .935 WAIVER OF NOTICE

ORIGIN: ACC Section .935 Is a reenactment of AS 10.05.804,
which was based upon MBCA Section 144.

SUMMARY OF COVERAGE: This section provides that a written
waiver of notice, whether executed before or after the time 
stated for notice, Is to be accepted as the equivalent of 
giving notice in any situation where notice to a director or 
shareholder is required.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.05(a) is functionally identical to ACC Section .935.
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ARTICLE 13. GENERAL PROVISIONS

Section .950 POWERS OF COMMISSIONER .

ORIGIN: ACC Section .950 Is a reenactment without change of
AS 10.05.813, and is based upon MBCA Section 139.

SUMMARY OF COVERAGE: ACC Section .950 grants broad though
nonsubstantive administrative authority to the Commissioner 
of the Department of Commerce and Economic Development. The 
limited authority of the Commissioner to adopt regulations is 
set forth in ACC Section .953.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.30 is identical to ACC Section 950 except that it refers to 
the secretary of state.

Section .953 REGULATIONS

ORIGIN: ACC Section .953 is a redrafting of AS 10.05.823,
which was enacted in 1980.

SUMMARY OF COVERAGE: ACC Section .953 is a restrictive grant
of rulemaking authority to the commissioner and Department of 
Commerce and Economic Development. This rulemaking authority 
must be exercised in conformity with the Administrative Pro­
cedure Act (AS 44.62), ana may be invoked only as specifi­
cally provided in this Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no comparable provision restricting either the sub­
stance or limiting the procedures to be employed in ad­
ministrative rule making.

Section .955 APPLICATION

ORIGIN: ACC Sectic' .955 subsection (a) is a modified ver­
sion of NBCL Sectic-. 103, and replaces AS 10.05.816, which 
was based upon MBCA Section 147. Subsection (b) is a modi­
fied version of GCL Section 102(b), and replaces AS 
10.05.816, which was based upon MBCA Section 147. This sec­
tion supplements AS 01.10.100.

SUMMARY OF COVERAGE: ACC Section .955 makes the ACC applica­
ble to domestic corporations formed under AS 10.05, and to 
foreign corporations to the extent provided generally in Ar­
ticle 10 and expressly elsewhere. Subsection .955(b) pro­



vides that the existence of corporations formed under exist­
ing law is not affected. Subsection .955(c) provides that 
enactment of the ACC does not affect pre-enactment legal dis­
putes.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: ' RMBCA Section
17.01 extends the application to domestic corporations while 
RMBCA Section 17.02 accomplishes the extension to foreign, 
corporations authorized to transact business in the host 
state.

Section .958 PROVISIONS CONSTRUED AS RESTATEMENTS AND CONTINU­
ATION

ORIGIN: ACC Section .958 is taken from GCL Section 2.

SUMMARY OF COVERAGE: Much of the ACC represents a reenact­
ment of existing Alaska law, either verbatim or with minor 
changes to conform with ACC usage and style. ACC Section 
.958 construes these reenactments as restatements and contin­
uations of existing law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain this useful transaction and application section.

Section .960 CORPORATIONS ORGANIZED UNDER P. L. 92-205

ORIGIN: ACC Section .960 is a reenactment of /)S 10.05.005,
with the addition of subsection (d) which exempts Native cor­
porations from the provisions of ACC Section .488 on the
liability of directors and officers. AS 10.05.005 was en­
acted in 1972 and amended in 1975 and 1981.

SUMMARY OF COVERAGE: Under the Alaska Native Claims Settle­
ment Act, P.L. 92-205, either the general business corpora­
tions code or the nonprofit corporations code of the State of 
Alaska is to be used to organize the entities which are to 
hold the assets distributed through ANCSA. Due to the spe­
cial nature of these corporations and the federal requirement 
that the corporate form be used, the ACC contains a variety 
of special provisions tailored to Native corporations. ACC 
Section .960 provides for the capitalization of Native corpo­
rations, distributions to shareholders, approval of plans of 
merger or consolidation, and the liability of directors and 
officers to contract claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no provisions accomplishing discrete treatment of cor­
porations formed under the Alaska Native Claims Settlement 
Act.



Section .963 SEVERABILITY

ORIGIN: ACC Section .963 is taken from NBCL Section 111. It
supplements the provisions of AS 01.10.030.

SUMMARY OF COVERAGE: ACC Section .963 provides that the ACC
will not be struck down as a whole on account of the invali­
dity of any provision in it.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.04 contains a severability provision similar to ACC Sec­
tion 963.

Section .965 RESERVATION OF POWER

ORIGIN: ACC Section .965 is based upon AS 10.05,822, MBCA
Section 149, and NBCL Section 110.

SUMMARY OF COVERAGE: This section reserves unto the legisla­
ture the plenary right to alter, amend, suspend, or repeal in 
whole or in part the provisions of the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1 02 contains a reservation of power clause similar to ACC
Section 965.

Section .968 SIGNATURE

ORIGIN: ACC Section .968 is derived from GCL Section 17, and
is new to Alaska law.

SUMMARY OF COVERAGE: This section specifies that a mark is a
signature when the signer cannot write and the signer's name 
is written out by a witness who signs his own name.

» ,i

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain a provision anticipating the needs of citizens 
who cannot write.

Section .970 RULES OF CONSTRUCTION AND INTERPRETATION

ORIGIN: ACC Section .970 is derived from GCL Sections 5, 6,
7, 8, 113, 114, 118, 10, 11, 12, 13, 15, and 16 respectively, 
and are all new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .970 sets out basic rules
of construction to be applied to the ACC, to obviate the pos­
sibility of litigation on a variety of topics susceptible of 
differing interpretations and to specify the handling of 
financial accounting procedure. Of particular Interest is 
subsection (5) on financial accounting. The ACC has aban­
doned the traditional corporate accounting concepts cf "par



value", "stated capital", "capital surplus", and "earned 
surplus." These concepts have been replaced by the "retained 
earnings" and "ratio assets surplus" tests found in ACC Sec- 
tions .358 through 365. This new approach relies upon gener- V  
ally accepted accounting principles in use at the time of C
performance of a financial accounting task. ^

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no comparable specification of rules of construction 
and interpretation.

Section .990 DEFINITIONS

ORIGIN: ACC Section .990 is derived from existing Alaska
law, typically based upon a definition from the MBCA Section 
2, or the GCL. The following chart indicates specific 
sources:

1. NEW
2. AS 10.05.825(18 ) enacted 1976
3. AS 10.05.825(22) enacted 1980
4. GCL Section 151
5. GCL Section 152
6. GCL Section 153
7. AS 10.05.825(5)
8. AS 10.05.825(9)
9. GCL Section 155
10. AS 10.05.825(1)
11. GCL section 159
12. AS 10.05.825119 ) enacted 1976
13. AS 10.05.825(2)
14. AS 10.05.825(17)
15. AS 10.05.825(3)
16. GCL Section 164
17. GCL Section 166
18. GCL Section 169
19. AS 10.05.825(24) enacted 1980
20. AS 10.05.825(4)
21. GCL Section 115 !•!
22. GCL Section 172
23. AS 10.05.825(11)
24. GCL Section 173
25. GCL Section 174
26. NEW
27. GCL Section 175
28. NEW
29. AS 10.05.825(20) enacted 1976
30. GCL Section 176
31. GCL Section 178
32. GCL Section 179
33.- GCL Section 180
34. NEW replacing AS 10.05.825(14)
35. GCL Section 183
36. AS 10.05.825(8)
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37. AS *0.05.825(6)
38. NEW
39. AS 10.05.825(7)
40. GCL Section 189
41. GCL Section 190
42. GCL Section 192
43. AS 09.63.040
44. GCL Section 194
45. GCL Section 195
46. NEW

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sectior
1.40 contains a twenty-four item list of definitions.

Section .995 SHORT TITLE

ORIGIN: ACC Section .995 replaces AS 10.05.828.

SUMMARY OF COVERAGE: The title of the chapter regulating the
organization and operation of business corporations will be 
changed from "Alaska Business Corporations A~t" to "Alaska 
Corporations Code", which will facilitate distinctions be­
tween the old and the new law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.01 designates a generic short title.
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PART THREE

MODIFICATIONS 

of ihe

ALASKA CORPORATIONS ACT



Here is a non-exhaustive list of provisions of the ACC draft 
which might be modified to reflect the content of the Revised 
Model Business Corporations Act. In each instance I will identi­
fy the provision of the ACC and indicate the page in Part Two of 
this memorandum where that provision is discussed in greater 
detail as well as the page of S.B. 246 where the text of the 
existing draft is set forth.

C
C

ARTICLE 4: Corporate Finance

There are two areas in which the ACC and RMBCA differ which 
were noted by Professor Hamilton. While both draft statutes 
would eliminate the current reliance upon notions of legal "sur­
plus", they differ in the formulation of a substitute standard 
for determining the financial circumstance in whicn a distribu­
tion of corporate assets to shareholders is licit. The two 
statutes also part company with respect to accounting procedures.

1. The restraint upon distributions: See discussion pages 29-14
of this memorandum.

The ACC: has followed California's "ratio/assets surplus"
test. Simply stated a corporation may make a distribution at any 
time out of current earnings or, if there are no ■let current 
earnings, so long as the assets of the entity exceed its liabili­
ties by a ratio of 1.25 to 1. The ACC provisions are found at 
pages 28-51 of S.B„ 246.

The RMBCA: simply uses the equitable insolvency test. So
long as the corporation can continue to meet its current liabili­
ties it may ’.icitly declare and make a distribution. See Section
6.40 in youi copy of the Final Draft along with the official 
comment which begins at page 6-75.- .

Views of the Consultant: the Calif or»*»*»/'■' standard man­
dates greater protection of corporate r "  It ~lso has the
advantage of being tested in a major j u r i s u / f o r  the past 
eight years. Reliance upon the equitable insolvency test is, to 
my knowledge, untested in any jurisdiction. However, should the 
RMBCA gain a following, an alignment of Alaska with this future 
band of states may put it in more numerous company. Professor 
Hamilton notes that both Oregon and Arizona are currently looking 
at their existing statutes with a view toward revision, in an 
interesting historical aboutface, if the Commission determine 
that it prefers to retain the ratio/assets test it might make 
available to these western states a copy of its bill and com­
ments.

2. Accounting Standards: See discussion pages 29-54 of
this memorandum. The ACC provisions are found at pages 28-51 of 
S.B. 246.
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The ACC: Section 970(5) [p 150 of S.B. 246] requires the
use of generally accepted accounting principles in preparing 
financial statements, balance sheets, income statements and 
statements of changes in financial position.

The RMBCA: The final draft [p. 6-78] notes that directors
will normally be entitled to use generally accepted accounting 
principles. However there is no mandate that such principles be 
followed. n[S]ection 6.40 only requires the use of accounting 
practices and principles that are reasonable in the circumstan­
ces, and does not constitute a statutory enactment of generally 
accepted accounting principles."

Views of the Consultant: Professor Hamilton's talk justi­
fied the RMBCA provision on several grounds. First he questioned 
the degree to which there is uniformity among those who purport 
to follow generally accepted accounting principles. More impor­
tantly, he opined that mandating their observance might be a 
hardship on smaller entities for it would force recourse to 
accountants.

I" favor of the ACC position I note that California has 
followed it for nearly a decade without any appellate litigation 
as to its meaning or application. The entire goal of the revi­
sion is to preclude the use of "creative accounting". The RMBCA 
comment that "accounting practices and principles. . .reasonable 
in the circumstances. . ." would appear an invitation to litiga­
tion.

ARTICLE 5. Meetings of Shareholders

5. Notice Requirements See page 59 of this memorandum.

The ACC: Section 410 [pp. 56-57 of S.B. 246], establishes a 
minimum of twenty and a maximum of‘fifty days for giving notice 
of shareholder meetings. The twenty day minimum involved a 
conscious deviation from the shorter recommendation of the origi­
nal Model Act and was thought necessary to accommodate the physi­
cal conditions in Alaska.

The RMBCA: Section 7.05 [p 7-19] adopts a formula of a ten 
day minimum and a sixty day maximum.

Views of the Consultant: I am neutral on this issue. I'*
the Commissioners believe that ten days is an insufficient mini­
mum notice provision we could consider adopting the RMBCA's 
recommended sixty day maximum.

4. Civil Liability Consequences for Failure or Refusal to 
Accord Inspection Rights See pages 59-40 of this memorandum.

The ACC: ■ Section 415 [pp. 57-58 of S.B. 246] imposes per­
sonal civil liability on an officer or agent of the corporation
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who fails or refuses to compile, maintain and make available for 
shareholder inspection a voting list. The liability is to be 
measured by the extent of the demanding shareholder's damage.

The RMBCA: Section 7.20 [p. 7-52] sanctions the use of a
summary court order to support a shareholder • s right to inspect 
the voting list but does not impose any civil liability upon a 
corporate officer or agent who is obstructing this inspection.
Im his remarks to the Alaska Bar Association, Professor Hamilton 
indicated philosophical opposition to such tactics and also the 
belief that when prescribed by statute they are rarely imposed by

Views of the Consultant: Whether one agrees with Professor
Hamilton, ACC Section 415 is in need of attention. At an early 
stage in the evolution of the statute the Commission made a 
determination that it did not want to recommend any mandatory 
course of conduct and then be silent on the consequences of an 
lndividuc 1 's non-observance of that commandment. Accordingly, it 
determined to create sanctions within the statute in support of 
its mandatory provisions. Section 42J's liability differs from 
that found elsewhere in the ACC in that it sets no minimum civil 
liability consequence but merely measures the recovery according 
to the shareholder's damages. Im those damages are nominal or 
not susceptible of easy proof, there will be little incentive to 
undertake the burdens and costs of litigation in support of the 
statute. Contrast this with the provision in ACC Sections 450(c) 
[p. 45 of S.B. 246] and 455(f) [p. 48 of S.B. 246].

Section 450 mandates the keeping of minimum books and re­
cords as well as creating a right of inspection in shareholders. 
A~ officer or agent who refuses to permit inspection is liable 
for a penalty in the amount of 10% of the value of the shares 
owned by the demanding shareholder or $5,000 whichever is greater 
in addition to any provable damages.

Section 455 deals with the preparation and distribution of 
an annual report to shareholders. Under subsection (f) a corpo­
ration that neglects, fails, or refuses to prepare the required 
financial statements is subject to a penalty of $25 per day up to 
maximum of $1,500. This liability runs to the shareholder or 
shareholders making the request for performance by the duty or 
duties imposed by the section.

Should some similar minimum consequence be fixed for viola­
tion of Section 415 or should all of these minimum liability 
consequences be abolished in conformity with Professor Hamilton • s 
views?

5. Delegation of Board Functions: see page 48 of this
memorandum.

c

courts.

ARTICLE 6. Directors and Officers

The ACC: '-Section 450(a) [p. 55 of S.B. 246] requires that
e
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corporations have a board of directors. H~'*ver, It also stipu­
lates that If there Is affirmative provision in the articles the 
powers, duties, privileges, and liabilities conferred or imposed 
upon the board shall be exercised, performed, extended and as­
sumed by an identified individual or individuals.

The RMBCA: Section 8.01(c) [p. 8-2] limits the ability to
use the articles to dispense with or limit the authority of the 
board to corporations with 50 or fewer shareholders. I" the 
number of shareholders exceeds 50 the corporation is required to 
have a traditional board although it may ndelegaten certain 
functions to agents.

Views of the Consultant: The distinctions between the stat­
utes suggest two problems. Y~u must decide whether to clearly permit 
substitution as opposed to delegation, and, if so, whether you 
want to adopt a limitation predicated upon the number of share­
holders. As I review ACC Section 450 and the official comment 
(p. 119-120 of the House and Senate Joint Journal for April 8,
1983), I am struck that we fudged a very important conceptual
distinction. The RMBCA does a better job.

A well drafted statute would distinguish between the circum­
stances in which the statute would tolerate substitution of some 
individual or individuals for the board as opposed to conditions 
under which it is licit for a board to del eqate its powers to
such person or persons. The issue is one of agency law. Are the
individuals identified in the articles merely the agents of the 
board as principal or are they a substitute source of authority?

I~ the RMBCA it is clear that if the corporation has 50 or 
fewer shareholders they may be substitutes. Unfortunately, the 
RMBCA does not confront the question of whether such substitutes 
are then limited by the term and other requirements laid down in 
Section 8.03.

ACC Section 450 could be construed as allowing either dele­
gates or substitutes. The apparent mandatory presence of a board 
of directors would, however, cause me to interpret it as limited 
to agency delegation. W‘ y leave the matter in doubt. The Com­
missioner's should decide whether they wish to permit substitu­
tion and, if so, whether they want to adopt the limitation sug­
gested RMBCA Section 8.01(c).

6. Minimum size of board committees: see pages 52-53 of
this memorandum.

The ACC: Section 468 [pp. 59-60 of S.B. 246] permits the
articles or bylaws to empower the board to set up executive and 
other committees and to delegate to such committees the powers 
otherwise vested in the board. Certain powers are excepted.

The RMBCA: Section 8.25(a) [p. 8-43] requires that any such
committees have a minimum of two members.

View of the Consultant: I would advocate following the
RMBCA Dosition on the minimum composition of board committees.



7. Indemnification advances to defendants: see pages 58-
60 of this memorandum.

The ACC: _ Section 490(e) [pp. 70-71 of S.B. 246] gives the 
corporation discretion to advance expenses anticipated by a de­
fendant In any civil or criminal action prior to the final dispo­
sition of the action or proceeding. This advance Is conditioned
upon an undertaking by the defendant to repay the funds If It 
should ultimately be determined that there was no entitlement to 
Indemnlficatlon.

The RMBCA: Section 8.53(a) [p. 8-109] Is far more conserva­
tive. Before an advance may be authorized there must be a deter­
mination of the defendant’s good faith, the furnishing of a 
written personal undertaking to repay the funds, and a finding 
that the facts as then known would not preclude Indemnification.

Views of the Consultant: I would personally favor substitu­
tion of the concepts in RMBCA Section 8.53(a) for the less re­
strictive provisions of ACC Section 490(e).

ARTICLE 7: Amendments and Changes

8. Procedure to Amend Articles of Incorporation: see pages
61-62 of this memorandum.

The ACC: Section 504 [pp. 73- 74 of S.B. 246] defines the
procedures which must be. followed to amend the articles of incor­
poration. Assuming that shares are outstanding, Section 504 
vests the power to initiate amendments in both the board and the 
shareholders. To be adopted, the amendment must be approved by 
both groups.

The RMBCA: Section 10.03 [pp.‘'10-10, 10-15] differs from
the ACC in restricting the power to initiate amendments to the 
articles to the board. Under normal circumstances, the amendment 
is not adopted until approved by the shareholders. However, 
Section 10.02 [pp 10-7, 10-10] lists six changes in the articles 
which, unless the articles provide otherwise, are within the 
power of the board to effect without shareholder approval. The 
official comment terms them "housekeeping amendments."

Views of the Consultant: I can see little harm in adoption
of the RMBCA position on this point. Expense would be saved in 
corporate entities in which there is a large body of shareholders 
by exempting the need to poll them in the stated circumstances. 
Few Alaska corporations would presently fall into this category 
but this would seem an insufficient reason to reject this innova­
tion.



ARTICLE 8. Organic Cnange

9. Right of shareholders to dissent: see pages 73-74 of 
this memorandum.

The ACC: Section 574 [pp. 90-91 of S.B. 246] recognizes the
right of shareholders to dissent in the case of an organic 
change, including the sale of all or substantially all of the 
corporate assets other than in the usual and regular course of 
business.

The RMBCA: Section 13.02 [pp. 13-8, 13-16] accords these
same rights but goes further. I' would grant shareholders the 
right to force the corporation to purchase their shares in the 
event of an amendment to the articles which would Impair existing 
preemptive, redemption or voting rights. I~ its final draft, 
this has been expanded further to accord the right to dissent in 
the event an amendment is adopted reducing the outstanding 
shares. Any shareholder who would, in consequence of such reduc­
tion, be left with a fraction of a share which is then subject to 
acquisition for cash at the option of the corporation is to be 
accorded dissenter ’s rights.

Views of the Consultant: I think that the provisions of
Section 13.02 are desirable and commend them as additions to the 
present content of ACC Section 574.

10. Payment to dissenting shareholder: see pages 75-76 of 
this memorandum.

The ACC: ACC Sections 580 and 582 [pp 93-94 of S.B. 246]
create an obligation in the corporation to pay the dissenter who 
has perfected her rights the fair value of the shares. The 
s-'^eme is to first give the shareholder and the corporation the 

'rtunity to agree on this figure. If they cannot, Section 582 
j-:.~cses the burden upon the corporation to commence litigation 
seexing a judicial determination of fair value.

The RMBCA: Section 13.25 [p. 13-31] contains a valuable
innovation. It requires that the corporation pay to the dis­
senting shareholder the amount deemed by the corporation to 
represent the fair value of the shares. If there is a dispute 
and, ultimately, litigation at least the shareholder has these 
funds with which to finance the fight.

Views of the Consultant: Professor Hamilton made a convinc­
ing presentation on this point in his address to the Alaska Bar 
Association and I would favor its Inclusion in the ACC.
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A B B R E V I A T I O N S  U S E D

In this publication the following abbreviations are
used:

ACC— Alaska Corporations Code (the short title of the 
comprehensive revision of corporation law to be made by House 
Bill 246 and Senate Bill 199, identical bills introduced in the 
Fourteenth Alaska Legislature).

ABCA— The present Alaska Business Corporation Act 
(chapter 126, Session Laws of Alaska 1957, now Alaska Statutes 
Sections 10.05.003-10.05.828).

MBCA or "the Model Act"— Model Business Corporation Act
as revised through July 1, 1969 (a product of a committee of the
American Bar Association first published in 1950 and carried 
forward with changes until generally revised in 1984. The 1953 
version became the basis of the existing Alaska Business
Corporation Act).

RMBCA or Revised Model Act— Revised Model Business
Corporation Act (1984) (the 1984 comprehensive revision by a 
committee of the American Bar Association of its earlier Model 
Business Corporation Act).

CGCL or GCL— California General Corporation Law (the
1977 omnibus revision of California's for profit corporations 
code, one of the two principal sources for the ACC) .

• • i

NBCL or BCL— New York Business Corporation Law (the
second of the two principal sources for the ACC).

ANCSA— Alaska Native Claims Settlement Act (Public Law
92-203, as amended, 43 U.S.C. sec. 1601, et_ seq., the federal
Act of December 18, 1971, and its amendments settling land claims 
and providing for the formation of regional and village 
corporations. The Act and its amendments are reprinted in Volume 
1 of Alaska Statutes) .
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P RE FA C E

This s t u d y  pa p er  c o n s i s t s  of three parts, each designed to 
f a m i l i a r i z e  the r e a d e r  with the c o n t e n t s  and origin of the p r o­
posed A l a s k a  C o r p o r a t i o n s  Code (ACC) and its r e l a t i o n s h i p  to the 
1984 R e v i s e d  Model B u s i n e s s  C o r p o r a t i o n  Act (RMBCA).

Part I f o l l o w s  the o r g a n i z a t i o n a l  s t r u c t ur e  of the ACC and
gives a b r i e f  d e s c r i p t i o n  of the o rigin of each section, its
content, and a s p e c i f i c  c o m p a r i s o n  to p r o v i s i o n s  of the RMBCA.
This work was o r i g i n a l l y  p r o d u c e d  by the A l a s k a  Code Revision
C o m m i s s i o n  in M a r ch ,  1984, to p r o v i de  a c o m p a r a t i v e  study of the 
ACC and the t e n t a t i v e  e x p o s u r e  draft of the RMBCA, for use by the 
A l a s k a  L e g i s l a t u r e ,  the A l a s k a  Bar A s s o c i a t i o n ,  and others i n t e r­
ested in the c o n t e n t  of the ACC. The study paper d em o n s t r a t e s
the s u b s t a n t i a l  s i m i l a r i t y  between the draft RM B C A and the
p ro p o s e d  p r o v i s i o n s  of the ACC. In June, 1984, the final draft 
of the R M B C A  was p r o d u c e d  by the C o m m i t t e e  on C o r p o r a t e  Laws 
Section of C o r p o r a t i o n ,  B a n ki n g , and B u s i n es s  Law of the A m e r i­
can Bar A s s o c i a t i o n .  The A l a s k a  Code R e v i s i o n  C o m m i s s i o n  again 
c o n s i d e r e d  the c o n t e n t  of the RMBCA, and adopted additional R MBCA 
p r o v i s i o n s  into the content of the ACC. Part I's c o m p a r a t i v e  
s t u dy  has been u p d a t e d  to r e f l e c t  these recent r e vi s io n s  to the 
ACC.

Part II c o n s i s t s  of t hree c o m p a r i s o n  charts which prov id e  a 
s e c t i o n - b y - s e c t i o n  c r o s s - r e f e r e n c e  of the ACC to the existing
A l a s k a  B u s i n e s s  C o r p o r a t i o n s  Act- AS 10.05 (ABCA) and the RMBCA. 
These charts have also been u p d a te d  to reflect r e v i s i on s  made to 
the ACC f o l l o w i n g  the r e l e a s e  of the 1984 RMBCA.

Part III is a s o u r ce  c h ar t  showi n g the or igin of each p r o v i­
sion of the ACC and its c o m p a r a b l e  c o v e r a g e  in e x i s t i ng  A l a s ka
law (ABCA), the f o r m e r  Model Business' C o r p o r a t i o n  Act (MBCA), the 
C a l i f o r n i a  General C o r p o r a t i o n  Law (GCL), the New York Business 
C o r p o r a t i o n  Law (NBCL), other sources (e.g. De laware or Oregon 
b u s i ne s s c o r p o r a t i o n  law), and the RMBCA.

The A l a s k a  Code R e v i s i o n  C o m m i s s i o n ' s  goal in dr a ft i n g the 
ACC was to p r o v i d e  A l a s k a  with a modern, b a l a n ce d  c o r p o r a t i o n s  
statute c r a f t e d  to the special needs of Alaska. An e x a m i n a t i o n  
of these s t u d y  m a t e r i a l s ,  e s p e c i a l l y  the source chart in Part 
III, shows that the ACC has drawn its c o nt e n t f r o m  the very best 
s ta t u t o r y  p r o v i s i o n s  found in the Unit ed  States and in the R e­
vised Model B u s i n e s s  C o r p o r a t i o n  Act.

For the m o s t  c o m p r e h e n s i v e  study of the ACC, readers are
e n c o u r a g e d  to use this s t u d y  paper in c o n j u n c t i o n  with the O f f i­
cial C o m m e n t a r y  to the ACC, found in the House and Senate Joint 
Journal S u p p l e m e n t  to HB 246/ SB 199, dated F e b r u a r y  7, 1985.
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1984 R E V I S E D  M O D E L  B U S I N E S S  C O R P O R A T I O N  ACT (RMBCA)



A R T I C L E  1. C O R P O R A T E  P U R P O S E S  A N D  P O W E R S

Section .005 P U R P O S E S

ORIGIN: ACC Sect ion .005 alters the c o n t e n t  of AS 10 . 0 5. 0 03
to c o n f o r m  to the c o n t e n t  of Section 3 of the Model Business 
C o r p o r a t i o n  Act (MBCA).

SUMMARY OF C O V E R A G E :  ACC Sect io n  .005 p e r m i t s  an A l as k a
c o r p o r a t i o n  to be f o r m e d  for any lawful p u r p o s e ( s )  other than 
i n s u ra n ce  and b a n k i n g .  Stock and mutual i n s u r an c e com p an i e s 
are f o r m e d  u n d e r  AS 21.69; the c o m p a n i e s  are of a c o r p o r a t e  
nature and are g o v e r n e d  by the ACC to the e x t e n t  p r o v i d e d  in 
AS 2 1 . 6 9 . 0 2 0 .  R e c i p r o c a l  i n s u r a n c e  c o m p a n i e s ,  n o n c o r p o r a t e  
in natu r e , are f o r m e d  u n d e r  AS 21.75.

C O M P A R E D  W I T H  T HE F IN A L  DR A F T OF THE RMBCA: ACC Section .005
is f u n c t i o n a l l y  ide n t ic a l to R M B C A  Sec ti o n  3. 0 1 (a ) .  The 
l i m i t a t i o n s  s p e l l e d  out in R M B C A  S e c t i o n  3.01(b) are found in 
ACC S e c ti o n .010.

Section .010 G E N E R A L  P O W E R S

ORIGIN: ACC Sect ion .010 is p r e d i c a t e d  upon AS 1 0. 0 5 .0 0 9
which was, in turn, p r e d i c a t e d  upon Section 4 of the Model 
B u s i n e s s  C o r p o r a t i o n  Act.

SUMMARY OF C O V E R A G E :  The i n t r o d u c t o r y  p h r a s e  was adopted
f r o m  S e c t i o n  207 of the C a l i f o r n i a  General C o r p o r a t i o n  Law 
( h e r e a f t e r  the "GCL") and make's e x p l i c i t  that w hile the 
general g r a n t  of p owers are c g - e x t e n s i v e  with that of a
natural p e rs o n , this grant is subject to l i m i t a t i o n  by p r o v i­
sions in the a r t i c l e s  of i n c o r p o r a t i o n  or other law. S u b s e c­
tion (6) m ak e s d ir e ct  r e f e r e n c e  to the new p r o v i s i o n s  on 
loans to o f f i c e r s  and d i r e c t o r s  ( Section . 485). S u b s e c t i o n
(15) adds "stock o p tion p lans" to the list of i n c e n t i v e  plans 
which a c o r p o r a t i o n  may e s t a b l i s h  for its d i r e c t o r s ,  of f ic e r s  
and e m p l o y e e s .

C O M P A R E D  WITH THE FINAL DRAFT OF THE RMBCA: Section 3.02
also c o n t a i n s  a general grant and s p e c i f i c  e n u m e r a t i o n  of
c o r p o r a t e  p o w e rs .  It is f u n c t i o n a l l y  identical to ACC S e c­
tion .009, e x c e p t  that it does not con ta i n e x p r es s  a u t h o r i t y  
to make loans to c o r p o r a t e  o f f ic e r s and d i r e c t o r s .  Within 
the R M B C A  loans, to d i r e c t o r s  are g o v er n e d by Section 8.32. 
The y  are licit if a p p r o v e d  by a m a j o r i t y  of the o u t s t a n d i n g  
voting shares. The loan may also be a u t h o r i z e d  by the direc-



tors if the b o a r d ,  in its c o l l e c t i v e  j u d g m e n t ,  d e t e r m i n e s  
that the loan is in the best i n t e r e s t  of the c o r p o r a t i o n .

S e c t i o n  3 . 0 2  f o l l o w s  ACC S e c t i o n  .009 in s.pecif ical ly 
l i s t i n g  " s h a r e  o p t i o n  p l a n s "  among the i n c e n t i v e  p la n s  w hi c h  
a c o r p o r a t i o n  m a y  e s t a b l i s h .  The idea that a c o r p o r a t i o n  
has p o w e r s  w h i c h  are p r e s u m p t i v e l y  c o e x t e n s i v e  w i t h  those of 
a natural p e r s o n  is e x p l i c i t  in ACC S e c t i o n  .009. It is left 
to i m p l i c a t i o n  in the c o m m e n t  to R M B C A  3.02.

S e c t i o n  .015 D E F E N S E  OF U L T R A  V I R E S

O R I G I N :  A CC S e c t i o n  .015(a) is p r e d i c a t e d  upon S e c t i o n  203
of the N ew York B u s i n e s s  C o r p o r a t i o n  Law ( h e r e a f t e r  the 
" N B C L" ) . It is a m o d i f i e d  v e r s i o n  of f o r m e r  AS 1 0 . 0 5 . 0 1 8  and 
S e c t i o n  7 of the MBCA. S e c t i o n  .015(b) is new and is taken 
f r o m  S e c t i o n  208 of the GCL.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .015 g o v e r n s  the l i m it e d
c i r c u m s t a n c e s  in w h i c h  a c l a i m  of " u l t r a  v i re s "  m a y  a f fe c t  
the r i g h t s  of t h i r d  p a r t i e s  who have de a l t wi t h a c o r p o r a t e  
e n t i t y  and the i m p a c t  of such b e h a v i o r  in c r e a t i n g  l i a b i l i t y  
on the pa rt  of the c o r p o r a t e  o f f i c e r s  and d i r e c t o r s  of the 
c o r p o r a t i o n .  W h i l e  the c o n c e p t  of " u l t r a  v ires" is f r e­
q u e n t l y  i n c l u d e d  in the d i s c u s s i o n  of a g e n c y  p r o b l e m s  w i t h i n  
the c o r p o r a t e  f r a m e w o r k ,  p r o p e r l y  u n d e r s t o o d  it is not a 
t r a d i t i o n a l  d o c t r i n e  of a g e n c y  law. A t r a n s a c t i o n  is u l t r a  
v i r es  when it is b e y o n d  the p o w e r s  of the c o r p o r a t i o n  as 
t h o s e  p o w e r s  are c o n f e r r e d  by law and the t e r m s  of the a r t i­
cles of i n c o r p o r a t i o n .

C O M P A R E D  W I T H  THE F I N A L  D R A F T  OF THE R M B C A:  The p r o v i s i o n s '
of ACC S e c t i o n  .015 and t ho s e  of R M B C A  3,04 are f u n c t i o n a l l y  
i denti c a l .

S e c t i o n  .020 L I M I T A T I O N S  ON A U T H O R I T Y  OF C O R P O R A T E  A G E N T S

O R I G I N :  ACC S e c t i o n  .020 is p r e d i c a t e d  upon GCL S e c t i o n  208.
; t

S U M M A R Y  OF C O N T E N T :  U n l i k e  c o n d u c t  a s s a i l e d  as b e y o nd  the
p o w e r s  of the c o r p o r a t i o n ,  a s u b j e c t  c o v e r e d  by ACC Sec ti o n  
.015, S e c t i o n  .020 d e a l s  w i t h  the c o n s e q u e n c e s  of an abuse of 
a u t h o r i t y  w h i c h  was w i t h i n  the p o w e r  of the c o r p o r a t e  p r i n c i­
pal to c o n f e r .  The p r o v i s i o n s  of S e c t i o n  .020 c o n f r o n t  the 
c o m m o n  law of a g e n c y  as it has been a p p l i e d  to the u n i q u e  
p r o b l e m s  g e n e r a t e d  by an a r t i f i c i a l  c o r p o r a t e  p e r s on  as p r i n­
cipal. The t h r u s t  of S e c t i o n  .020 is to shift the risk of 
t r a n s a c t i o n s  w h i c h  e x c e e d  the a u t h o r i t y  of c o r p o r a t e  agents 
to the c o r p o r a t i o n  thus r e l i e v i n g  the i n t e r e s t s  of i nnocent 
t hi r d  p e r s o n s .  S u b s e c t i o n  (3) m a k e s  it c l e a r  that e i t h e r  the 
c o r p o r a t i o n  or a s h a r e h o l d e r  s u i n g . i n  a d e r i v a t i v e  c a p a c i t y  
m a y  a ss e r t lack of a u t h o r i t y  in any acti o n a g a i n s t  the f a i t h-  
1 ess agent.
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C O M P A R E D  W I T H  T H E  FINAL D RAFT OF THE RMBCA: The official
c o m m e n t  to R M B C A  S e c ti o n  3.04 ma k e s it clear that the Model 
Act has no c o v e r a g e  of this i m p o r t a n t  question at all. See 
pp. 3-17, 18.

S e c t i o n  .025 C O N T R A C T S  OR C O N V E Y A N C E S  B I N D I N G  D O M E ST I C  AND 
F O R E I G N  C O R P O R A T I O N S

ORIGI N : ACC S e c t i o n  .025 is p r e d i c a t e d  upon GCL Section 208.

SCOPE OF C O V E R A G E :  ACC S e c t io n  .025 settles two i m p ortant
q u e s t i o n s  a s s o c i a t e d  with c o n t r a c t s  or c o n v e y a n c e s  entered by 
c o r p o r a t e  a g e n t s  who have e x c e e d e d  t he i r  actual authority. 
If the t r a n s a c t i o n  is w i t h i n  the scope of the agent's " a p­
pare n t  a u t h o r i t y " ,  it is b i n d i n g  upon the c o r p o r a t e  principal 
and upon the t h i r d  party. Thus, the d efect in the a u t h o r i t y  
of the ag e n t does not de feat the c o r p o r a t i o n ' s  l i a b il i t y on 
the t r a n s a c t i o n ,  nor does it p r e v e n t  it from ac qu i r in g  rights 
agai ns t  the t h i r d  p a r t y  m e a s u r e d  by the terms of the t r a n s­
act i o n .

C O M P A R E D  W I T H  THE FI N A L D RA F T  OF THE RMBCA: The RMBCA has no
s t a t u t o r y  p r o v i s i o n  c o v e r i n g  this i m p o r t a n t  question.

5



A R T I C L E  2. N A M E  A N D  S E R V I C E  OF P R O C E S S

S e c t i o n  .105 C O R P O R A T E  N A M E

O R I G I N :  A C C  S e c t i o n  .105 is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 0 2 1  as
a m e n d e d .

S U M M A R Y  OF C O V E R A G E :  ACC . 1 0 1 r e q u i r e s  that a c o r p o r a t i o n

a do p t  as p a r t  of its name one of the li sted a l t e r n a t i v e s  
d e s i g n e d  to w a r n  t h i r d  p a r t i e s  that th ey  are d e a l i n g  wi t h  a 
c o r p o r a t e  e n t i t y .  ACC .105 also p r o h i b i t s  a p e r s o n  f r o m  
a d o p t i n g  a n a m e  t h a t  c o n t a i n s  w o r d s  s u g g e s t i n g  a c o r p o r a t i o n  
u n l e s s  that p e r s o n  has e i t h e r  been i s s u e d  a c e r t i f i c a t e  of 
i n c o r p o r a t i o n  in A l a s k a  or has o b t a i n e d  a c e r t i f i c a t e  of 
a u t h o r i t y  f o r  a f o r e i g n  c o r p o r a t i o n .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R MB C A : ACC S e c t i o n
.105 is f u n c t i o n a l l y  i d e n t i c a l  to R M B C A  S e c t i o n  4 . 0 1 ( a )  and 
(b). T h e r e  are, h o w e v e r ,  d i f f e r e n c e s  in c o n t e nt .

R M B C A  Se c t  ion 4 . 0 1 ( a ) ( 1 )  r e q u i r e s  that a c o r p o r a t i o n
i n c l u d e  as p a r t  of its n a m e  one of the t r a d i t i o n a l  w o r d s  or 
a b b r e v i a t i o n  d e s i g n e d  to i n d i c a t e  c o r p o r a t e  status. In a 
break w i t h  the p r i o r  Model Act and e x p o s u r e  dr aft, the final 
v e r s i o n  w o u l d  a l l o w  th i s r e q u i r e m e n t  to be s a t i s f i e d  by the 
i n c l u s i o n  of " w o r d s  or a b b r e v i a t i o n s  of like i m port in a n o t h­
er l a n g u a g e .  . . ." Tne o f f i c i a l  c o m m e n t  m e r e l y  i n d i c a t e s  
that the c h a n g e  has been made. It o f f e r s  no j u s t i f i c a t i o n .  
At least two r e a s o n s  to o p p o s e  such p e r m i s s i o n  come to mind. 
F i r s t ,  I d o u b t  that m a n y  p e r s o n s  w o u l d  a p p r e c i a t e  the import 
of i n i t i a l s  s uc h  as " G m b H "  as a signal that this was a l i m i t­
ed l i a b i l i t y  e n t i t y .  F u r t h e r ,  even if one knew that this was 
a G e r m a n  d e s i g n a t i o n  f or a c o r p o r a t i o n  she m i g h t  be f o o l e d
into b e l i e f  tha t  the e n t i t y  was j_n fact a G e r m a n  enti t y .

R M B C A  S e c t i o n  4 . 0 1 ( c )  c o n t a i n s  p r o v i s i o n s  w h e r e b y  a
c o r p o r a t i o n  m a y  g i v e . w r i t t e n  c o n s e n t  to the use by a n o t h e r
e n t i t y  of a n a m e  w h i c h  w o u l d  o t h e r w i s e  be d e c e p t i v e l y  simi-
1 a r .

The final d r a f t  of Sect ion 4 . 0 1 ( b ) ( 4 )  r e q u i r e s  that a
c o r p o r a t e  n a m e  be d i s t i n c t  f r o m  the name of a r e g i s t e r e d
n o n p r o f i t  c o r p o r a t i o n .  This p r o v i s i o n  is not c o n t a i n e d  in
the ACC.

A CC S e c t i o n  . 1 0 5 (b )  c o n t i n u e s  a 1976 a m e n d m e n t  by the
t er m s  of w h i c h  the L e g i s l a t u r e  f o r o a d e  a c o r p o r a t i o n  f r o m
a d o p t i n g  a n a m e  w h i c h  c o n t a i n e d  the w o r d  "city", " b o r o u g h " ,
or " v i l l a g e "  or o t h e r w i s e  i m p l y i n g  that the c o r p o r a t i o n  is a 
m u n i c i p a l i t y .  R e f l e c t i n g  its d e t a c h m e n t  fr om  A l a s k a n  c o n ­
cerns, R M B C A  S e c t i o n  4. 0 1  c o n t a i n s  no s i m i l a r  p r o h i b i t i o n .

S e c t i o n  .110 R E S E R V A T I O N  OF C O R P O R A T E  N A M E
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Section .115 A P P L I C A T I O N  TO R E S E R V E  C O R P O R A T E  NAME

Section .120 T R A N S F E R  OF R E S E R V E D  NAME

O R I G I N :  ACC S e c t i o n s  .110, .115, and .120 are r e e n a c t m e n t s
w i t h o u t  c h a n g e  of f o r m e r  AS 1 0 . 0 5 . 0 2 4 ,  .027, and .030 which
were, in turn, p r e d i c a t e d  upon Sect io n  9 of the MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC Sec t io n s  .110, .115, and .120 set
f o r t h  the natural or c o r p o r a t e  p e r so n s  who may r e s e r v e  a 
c o r p o r a t e  name.

C O M P A R I S O N  WITH THE FINAL D R AF T  OF THE RMBCA: RMBCA Section
4.02 is f u n c t i o n a l l y  identical to these p r o v i s i o n s  of the ACC 
e x c e p t  for their s u b s t i t u t i o n  of the c o m m i s s i o n e r  for the 
" s e c r e t a r y  of stat e ."

Sec ti o n .125 R E G I S T R A T I O N  OF C O R P O R A T E  NAME

Section .130 USE OF SAME OR D E C E P T I V E L Y  S I M I L A R  NAME

Section .135 P R O C E D U R E  FOR R E G I S T R A T I O N  OF C O R P O R A T E  NAME

Sect io n  .140 FEE FOR AND D U R A T I O N  OF R E G I S T E R E D  NAME

Section .145 R E N E W A L  OF R E G I S T E R E D  NAME

O R I GI N :  ACC S e c ti o ns  .125, .130, .135, .140, and .145 are
r e e n a c t m e n t s  of AS 1 0 . 0 5 . 0 3 3 ,  034, .036, .039, and .042, and
are b a s e d  on S e c t i o n s  10 and 11 of the MBCA. Section .034 
was a d de d  by the L e g i s l a t u r e  in 1966. Minor language changes 
have been i n c o r p o r a t e d  to r e c o g n i z e  the r e c e n t l y  enac t ed  
s cheme to a ll o w  the D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  
D e v e l o p m e n t  to d e t e r m i n e  v a r i o u s , f e e s  by a d m i n i s t r a t i v e  r e g u­
lation.

S U M M A R Y  OF C O V E R A G E :  ACC S ections .125, .130, .135, .140,
and .145 p r o v i d e  for the r e g i s t r a t i o n ,  p r o t e c t i o n ,  du r at i o n,  
and r e ne w al  of a c o r p o r a t e  name. U nder ACC Section .130, 
r e g i s t r a t i o n  of a c o r p o r a t e  name gives the r e g i s t e r e d  holder 
the r i gh t  to seek an i n j u n c t i o n  agai n st  the use of that name 
or a d e c e p t i v e l y  sim i l ar  name by another. The r e g i s t e r e d  
name mu st  be r e n e w e d  each year under ACC Section .145.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
4.03 c o m b i n e s  the c o v e r a g e  of f or m e r Model Act Sections 10 
and 11. U n l i k e  ACC Section .130, R M B C A  Section 4.03 does not 
e x p l i c i t l y  c o n f e r  e x c l u s i v e  right to the use of a r e g i s t e r e d  
c o r p o r a t e  name, nor does it d e c la r e  that a p e rson who has 
r e g i s t e r e d  the c o r p o r a t e  name may e n j oi n  the use of the same 
or a d e c e p t i v e l y  similar name. Section .130 c l e a r l y  pro v i de s  
that the r e m e d y  a v a i l a b l e  for abuse of a r e g i s t e r e d  c o r p o r a t e



n a m e  is not l i m i t e d  to i n j u n c t i v e  r e l i e f ,  but m a y  be a 
c a u s e  of a c t i o n  f o r  d a m a g e s .  R M B C A  S e c t i o n  4^03 c o n t a i n s  
no such p r o v i s i o n .

S e c t i o n  .150 R E G I S T E R E D  O F F I C E  AND R E G I S T E R E D  A G E N T

O R I G I N :  A CC S e c t i o n  .150 is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of
AS 1 0 . 0 5 . 0 4 5  w h i c h  was b a s e d  on S e c t i o n  12 of the MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .150 e s t a b l i s h e s  the r e­
qu i r e m e n t  th at  a c o r p o r a t i o n  m a i n t a i n  both a r e g i s t e r e d  o f­
fice and a r e g i s t e r e d  a g e n t  in tho S t a t e  of A l a s k a .  The
a g e nt  is n e c e s s a r y  for s e r v i c e  of p r o c e s s ;  and, the o f f i c e  is 
r e q u i r e d  to s e r v e  as the d e p o s i t o r y  for v a r i o u s  b o o k s  and 
r e c o r d s  as p r o v i d e d  or r e q u i r e d  by the the ACC.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n
5.03 is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n  .150.

S e c t i o n  .155 R E G I S T R A T I O N  OF A G E N T  BY N O N R E S I D E N T  W I T H  
C O N T R O L L I N G  I N T E R E S T

O R I G I N :  ACC S e c t  ion .155 is a r e e n a c t m e n t  w i t h o u t  s u b s t a n­
tive c h a n g e  of AS 1 0 . 0 5 . 7 9 1  as a m e n d e d  in 1980. A r e w o r d i n g
has been u n d e r t a k e n  to m a k e  e x p l i c i t  that the d e s i g n a t e d  
agent m u s t  be w i t h i n  the State of A l a s k a .

S U M M A R Y  OF C O V E R A G E :  In o r d e r  that the c o m m i s s i o n e r  may
r e a d i l y  e s t a b l i s h  o f f i c i a l  c o n t a c t  wi th  a n o n r e s i d e n t  p o s­
sessed of a c o n t r o l l i n g  i n t e r e s t  (ACC S e c t i o n  . 9 5 5 ( 1 2 ) ) ,  ACC 
S e c t i o n  .155 r e q u i r e s  such a p e r s o n  to d e s i g n a t e  an agent 
w i t h i n  A l a s k a  u p o n  w h o m  n o t i c e  and p r o c e s s  m ay be served.

S e r v i c e  on the S e c t i o n  .155 a ge n t is e q u i v a l e n t  to
p e r s o n a l  s e r v i c e  on the c o n t r o l l i n g  n o n r e s i d e n t .  S e c t i o n  
•155(b) e n f o r c e s  t h i s  r e q u i r e m e n t , b y  f o r b i d d i n g ,  in the ev e n t 
of n o n c o m p l i a n c e ,  e i t h e r  the c o n t r o l l i n g  p e r s o n  or the c o n ­
tro l l e d  c o r p o r a t i o n  u se of the c o u r t s  of the S t a te  of A l a s k a .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B C A:  Agai n , r e f l e c­
tive of its c o n c e r n  w i t h  the p r o b l e m s  of no p a r t i c u l a r  j u r i s­
diction,  the c o n t e n t  of the R e v i s e d  Model Act c o n t a i n s  no 
p r o v i s i o n  r e q u i r i n g  d e s i g n a t i o n  of a g e n ts  by n o n r e s i d e n t s  
w i t h  a c o n t r o l l i n g  i n t e r e r u.

S e c t i o n  .150 F I L I N G  L I S T  OF R E G I S T E R E D  C O R P O R A T I O N S  WIT H  S U P E R­
IOR C O U R T ;  U P D A T I N G  AND P U B L I S H I N G

O R I G I N :  ACC S e c t i o n  .160 is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 0 4 8
w h ic h , has been c h a n g e d  to r e q u i r e  y e a r l y  c o m p i l a t i o n  ano 
w e e k l y  u p d a t i n g  of the s t i p u l a t e d  i n f o r m a t i o n .

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .150 r e f l e c t s  the view tnat
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it is vital t h at  the p r a c t i c i n g  a t t o r n e y  be able to quickly 
a s c e r t a i n  i n f o r m a t i o n  c o n c e r n i n g  the c o r p o r a t e  name, address 
of the r e g i s t e r e d  office, and the name and address of the 
r e g i s t e r e d  agent of both d o m e s t i c  and a u th o r i z e d  foreign 
c o r p o r a t i o n s . Both g e o g r a p h i c a l  and c o m m u n i c a t i o n s  c o n s i d e r­
ations have d i c t a t e d  that such i n f o r m a t i o n  be a v a ilable lo­
cally and u p d a t e d  f r e q u e n t l y .

C O M P A R I S O N  WI T H  THE FINAL D R A F T  OF THE RMBCA: R MBCA Section
1.20 c o n t a i n s  a b s o l u t e l y  no p r o v i s i o n  r e q u i r i n g  that this 
vital i n f o r m a t i o n  be m a i n t a i n e d  or made available.

Section .165 C H A N G E  OF R E G I S T E R E D  OFFIC E  OR A G E NT

ORIGIN: ACC S e c t io n  .165 is a r e e n a c t m e n t  of AS 1 0 .05.051
which was, in turn, p r e d i c a t e d  upon Section 13 of the MBCA.

SUM M A RY  OF C O V E R A G E :  ACC Section .165 e s t a b l i s h e s  the p r o c e­
dure w h e r e b y  a d o m e s t i c  or f o re i g n c o r p o r a t i o n  m ay chan g e its 
r e g i s t e r e d  o f f i c e  or agent.

C O M P A R I S O N  W I T H  THE FINAL D R AF T  OF THE RMBCA: R M B C A  Section
5.02(a) is i de n t i c a l  to ACC Section .165. S u b s e c t i o n  (b) 
differs o n l y  in that the ACC has a u n i f o r m  p r o v i s i o n  on 
f i l in g  with the c o m m i s s i o n e r  which is not r e f l e c t e d  in the 
RMBCA.

Section .170 C H A N G E  OR R E S I G N A T I O N  OF R E G I S T E R E D  AGENT

ORIGIN: ACC Sect ion .170 is a r e e n a c t m e n t  of AS 1 0.05.054,
which was b a s e d  on Sec t i on  13 of the MBCA. The final s e n­
tence has been c h a n g e d  to p er m i t a r e s i g n a t i o n  of the r e g i s­
tered agent, to b ec o m e e f f e c t i v e  sooner than 30 days after 
the f i l i n g  of w r i t t e n  n o ti c e  with the c o m m i s s i o n e r  if the
c o r p o r a t i o n  a p p o i n t s  a s u c c e s s o r  w i thin this sh o r te n ed  p e r i­
od. This  c h a n g e  is based upon Section 5 7 . 0 7 0 ( 3 )  of the
Oregon R e v i s e d  S t a t u t e s .

I •

SUMMA R Y OF C O V E R A G E :  ACC Section .170 e s t a b l i s h e s  the p r o c e­
dure by w h i c h  a r e g i s t e r e d  agent may c ha n g e address or r e­
sign. U n l e s s  and until the r e g i s t e r e d  agent f o l l o ws  these 
s t a t u t o r y  p r o c e d u r e s ,  the c o m m i s s i o n e r  may c o n t i n u e  to regard 
the last a d d r e s s  of r e co r d as e f f e c t i v e  for all n otice p r o v i­
sions u n d er  the ACC.

S u b s e c t i o n  (b) sets forth the p r o c e d u r e s  w hich must be 
o b s e r v e d  for a r e g i s t e r e d  agent to e f f e c t i v e l y  resign. U n­
less and until such p r o c e d u r e s  are fo l l o w e d ,  the c o m m i s s i o n e r  
may c o n t i n u e  to deal with the agent and e f f e c t i v e l y  notice or 
bind the c o r p o r a t e  p r i n c i p a l .  In the event that such an
agent c e a s e s  to f u n c t i o n  w i t h o u t  o b s e r v i n g  these s t a t u t o r y  
p r o v i s i o n ,  there, w o u ld  be a breach of the c o n t r a c t  of agency 
with the c o r p o r a t i o n  but such a breach w ould not serve as a 
defense to the c o r p o r a t e  principal in deal i ng  with or a c­

9

* ••



c o u n t i n g  to the c o m m i s s i o n e r .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  Of THE R M 8 C A : R M 8 C A  S e c t i o n
5 .0 3  do es  not p r o v i d e  for a s h o r t e n e d  e f f e c t i v e  date if the 
c o r p o r a t i o n  a p p o i n t s  a s u c c e s s o r  r e g i s t e r e d  agent. The m i n i ­
mu m  i n f o r m a t i o n  to be c o n t a i n e d  in the w r i t t e n  r e s i g n a t i o n  is 
g o v e r n e d  by S e c t i o n  5.02. The " c i r c u l a r i t y  p r o b l e m s "  noted 
in the o f f i c i a l  c o m m e n t  to R M B C A  S e c t i o n  5.03 have been 
d i r e c t l y  s o l v e d  by ACC S e c t i o n  . 170(b). The c o m m i s s i o n e r  is 
d i r e c t e d  to mail a c o p y  of the w r i t t e n  n o t i c e  of r e s i g n a t i o n  
to "the c o r p o r a t i o n  at its p r i n c i p a l  o f f i c e . "

S e c t i o n  .175 S E R V I C E  OF P R O C E S S  ON C O R P O R A T I O N

O R I G I N :  A C C  S e c t i o n  .17 5 ( a) ,  (c), and (d) are a r e e n a c t m e n t
of AS 1 0 . 0 5 . 0 5 7 ,  and are b a s e d  on S e c t i o n  14 of the MBCA. 
AC C  S e c t i o n  . 1 7 5 ( b )  is new to the law of A l a s k a .  It is taken 
f r o m  S e c t i o n  5 7 . 0 7 5 ( 3 )  and (4) of the O r e g o n  R e v i s e d  S t a t u t e s  
and e l i m i n a t e s  the c o m m i s s i o n e r ' s  b urden u n de r  pr i o r law to 
t r a n s m i t  p r o c e s s  s e r v e d  on the c o m m i s s i o n e r  given the d e f a u l t  
of a r e g i s t e r e d  a g en t .  U n d e r  ACC S e c t i on  .175(b), that 
b u r d e n  is p l a c e d  u p o n the p a r t y  s e e k i n g  to i n i t i a t e  l i t i g a­
tion a g a i n s t  the c o r p o r a t i o n .

S U M M A R Y  OF C O V E R A G E :  To a s s u r e  that n o t i c e  sent to a c o r p o­
ra t i o n  w i t h o u t  a r e g i s t e r e d  a g en t  is the best a v a i l a b l e  under 
the c i r c u m s t a n c e s ,  ACC S e c t i o n  . 1 7 5 ( b ) ( 2 ) ( B )  r e q u i r e s  that 
the m o v i n g  p a r t y  send n o t i c e  to such addre s s  as it knows or, 
on the b a s i s  of r e a s o n a b 1e ^ i n q u i r y , has r e a s o n  to b e l i e v e  is 
most l i k e l y  to r e s u l t  in actual noti c e.  U n de r  ACC Secti o n 
. 1 7 5 ( b ) ( 3 ) ,  the m o v i n g  p a r t y  is o b l i g e d  to file proof of the 
a t t e m p t e d  s e r v i c e  in the a p p r o p r i a t e  s u p e r i o r  c o u r t  or other 
t r i b u n a l .

C O M P A R I S O N  W I T H  THI; F I N A L  D R A F T  OF THE R M B C A:  R M B C A  S e c t i o n
5. 0 4 a d m i t s  that t h e r e  we re  s u b s t a n t i a l  p r o b l e m s  with the' 
p r o v i s i o n s  of f o r m e r  M B C A  S e c t i o n - 14. It, too, e l i m i n a t e s  
the b u r d e n  f o r m e r l y  p l a c e d  upon a state off i c ia l  to serve the 
s u b s t i t u t e  p r o c e s s .  U n l i k e  the O r e g o n  law and the ACC, R M B C A  
S e c t i o n  5 . 0 4 ( b )  do e s not r e q u i r e  that a best e f f o r t  be made 
to fi nd  the a c t u a l  a d d r e s s  of the c o r p o r a t i o n .  It is c o n t e n t  
if the n o t i c e  is m a i l e d  to the p r i n c i p a l  offic e .  G i v en  the 
o f f i c i a l  c o m m e n t ' s  e x p r e s s  s o l i c i t u d e  that actual n o t i c e  be 
c o m m u n i c a t e d  to the f o r e i g n  c o r p o r a t i o n ,  it w o u l d  a p p e ar  that 
the O r e g o n / A C C  a p p r o a c h  is s u p e r i o r .



A R T I C L E  3. F O R M A T I O N  OF C O R P O R A T I O N S

Section .205 I N C O R P O R A T O R S

ORIGIN: ACC S e c t i o n  .205 is a r e e n a c t m e n t  with one change of
AS 1 0 . 0 5 . ^ 5 2  as a m e n d e d  in 1975 by the L e gi s l a t u r e .

SUM M A RY  OF C O V E R A G E :  The m i n i m u m  age for an i n co r p o r a t o r  has
been r e d u c e d  f r o m  19 to 18 to bring Section .205 into c o n f o r­
mity  wit h  A l a s k a ' s  general p o l i c y  on legal majority. ACC 
Section .205 v a r i e s  f r o m  Section 53 of the MBCA in the r e q u i­
rement that i n c o r p o r a t o r s  be natural persons. This is a 
c o n t i n u a t i o n  of p r i o r  A l a s k a  law.

C O M P A R I S O N  WI TH  THE F I N A L  DRAFT OF THE RMBCA: RM B C A Section
2.01 d i f f e r s  f r o m  ACC S e c t i o n  .205 and e x i s t i n g  A l a s k a  law by 
p e r m i t t i n g  a r t i f i c i a l  p e r s o n s  ( i n c l u d i n g  u n i n c o r p o r a t e d  a s s o­
ciations, p a r t n e r s h i p s ,  trusts, estates, and g o v er n m en t s)  to 
act as i n c o r p o r a t o r s .  T h e re  is no m i n i m u m  age for natural 
p e r s on s  to so f u n c t i o n .  Fu r t he r ,  the r e q u i r e m e n t  that the 
i n c o r p o r a t o r s  sign a v e r if i e d co p y of the articles has been 
e 1i mi n ated .

Section .208 A R T I C L E S  OF I N C O R P O R A T I O N

Section .210 A R T I C L E S  OF I N C O R P O R A T I O N ;  O P T I ON A L P R O V I S I O N S

ORIGIN: ACC S e c t i o n  .208 s u b s e c t i o n s  (1), (2), and (3) are
p r e d i c a t e d  upon AS 1 0 . 0 5 . 2 5 5 ( 1 ) ,  (3), and (10), which were
d er iv e d  f r o m  S e c t i o n  54 of the MBCA. S u b s e c t i o n s  (4) and (5) 
are taken f r o m  S e c t i o n  202 of the GCL. S ub s e c t i o n  (6) r e­
enacts AS 1 0 . 0 5 . 2 5 5 ( 1 3 )  as amended. The p r o v is i on  of the ACC 
g o v e r n i n g  the c o n t e n t  of th-» art ic l es  is mode l e d upon S e c­
tions 202 and 204 of the GCL. ACC Section .210 is based upon 
GCL Sect ion 204, D e l a w a r e  Sect ion 10 2( b ) (4 )  and (5), and AS 
1 0 . 05 . 2 55 .

SUMMA R Y OF C O V E R A G E :  In add i ti o n  to the spe c i fi c  changes
noted, S e c t i o n s  .208 and .210 make vital a dra f ti n g  decision 
which was u n i m p o r t a n t  under prior Alas ka  law. The goal of 
the ACC is to f o l l o w  C a l i f o r n i a ' s  e x a m pl e  r e q u i r i n g  that the 
a rt i c le s  of i n c o r p o r a t i o n  f u n c t i o n  as the f u nd a m e n t a l  a g r e e­
ment w h i c h  s t r u c t u r e s  the basic p u r p o s e  of the c o r p or a t io n , 
the p r e r o g a t i v e s  of m a n a g e m e n t ,  and the rights of s h a r e h o l d­
ers. Sec t ion .208 r e q u i r e s  that several fund amen ta 1 d e c i­
sions be a d d r e s s e d  in the a r t icles. While the p ro v i s i o n s  may 
be ame nd e d  by f o l l o w i n g  the p r o c e d u r e s  out l i ne d  in the ACC, 
at all times the s u b j e c t  m a t t e r  c o n t e n t  of Section .208 must



be d e f i n e d  in the c u r r e n t  c o r p o r a t e  a r t i c l e s .  S e c t i o n  .210 

e n u m e r a t e s  p r o v i s i o n s  w h i c h  are o p t i o n a l  as c o n t e n t s  of the 
a r t i c l e s .  The c r i t i c a l  p o i n t  is that if the s u b j e c t  m a t t e r s  
e n u m e r a t e d  in S e c t i o n  .210 ( 1)  are not s e t t l e d  by the initial 
or a m e n d e d  p r o v i s i o n s  of the a r t i c l e s ,  the y  m a y  not be r e ­
solv e d  or g o v e r n e d  by the b y l a w s ,  s h a r e h o l d e r  a g r e e m e n t s ,  or 
any o t h e r  f o r m  of t r e a t y .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B C A :  An initial
c o m p a r i s o n  b e t w e e n  R M B C A  S e c t i o n  2. 0 2  and ACC S e c t i o n s  .2U8 
and .210 w o u l d  s u g g e s t  s i g n i f i c a n t  d i f f e r e n c e s .  It w o u l d  be 
m i s l e a d i n g .  It is true th at  R M B C A  S e c t i o n  2 . 0 2 ( a )  has a 
r a t h e r  s h o r t  l i s t  of m a n d a t o r y  p r o v i s i o n s  when c o n t r a s t e d  
w i t h  ACC S e c t i o n  .208. In part this is b e c a u s e  ACC S e c t i o n  
.208(4) r e f l e c t s  A l a s k a ' s  c o n c e r n  f o r  i d e n t i f i c a t i o n  of alien 
a f f i l i a t e s ,  a c o n c e p t  u n k n o w n  to the Model Act. F u r t h e r ,  
t he r e  is no s i n g l e  p r o v i s i o n  in the R M B C A  w h i c h  is c o m p a r a b l e  
to ACC S e c t i o n  .210 in g a t h e r i n g  into one c o n v e n i e n t  p l a c e  
all of t he o p t i o n a l  d e c i s i o n s  w h i c h  c a n n o t  be m a d e  e f f e c t i v e  
u n l e s s  t h e y  are r e f l e c t e d  in the a r t i c l e s .  The M B CA  does 
have such r e q u i r e m e n t s ,  o n l y  th e y are s c a t t e r e d  t h r o u g h o u t  
the act. See the o f f i c i a l  c o m m e n t  to R M B C A  S e c t i o n  2.02 at 
p a g e  2 - 9 , 1 0 .

The t o p i c s  w h i c h  are c o n v e n i e n t l y  g a t h e r e d  in ACC S e c­
tion . 2 1 0 ( 1 )  and s c a t t e r e d  t h r o u g h o u t  the l e n g t h y  text of the 
R M B C A  are n ot i d e n t i c a l .  In g e n e r a l ,  it m a y  be said that the 
ACC is m o r e  p r o t e c t i v e  of the i n t e r e s t s  of s h a r e h o l d e r s  (both 
actual and p o t e n t i a l )  and t h e i r  i n t e r e s t  in l o c a t i n g  in one 
d o c u m e n t  a d e f i n i t i v e  s t a t e m e n t  of t hese b a s i c  d e c i s i o n s .  
U n d e r  the R M B C A ,  such d e c i s i o n s  c o u l d  be found in e x t r i n s i c  
r e s o l u t i o n s  or a g r e e m e n t s  w h i c h  m i g h t  be k n o w n  and a v a i l a b l e  
to some but not to o t h e r s .

S e c t i o n  .213 F I L I N G  OF A R T I C L E S  OF I N C O R P O R A T I O N

O R I G I N :  ACC S e c t i o n  .213 c o n t i n u e s  the p o l i c y  of AS
1 0 . 0 5 . 2 5 8 ,  w h i c h  had been p r e d i c a t e d  upon S e c t i o n  55 of the 
MBCA.

i

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .213 also r e f l e c t s  the
general s c h e m e  of the ACC to s t a n d a r d i z e  the p r o c e d u r e s  for 
f i l i n g  w i t h  the c o m m i s s i o n e r  as set f o r t h  in ACC S e c t i o n  
.910.

C O M P A R I S O N  W I T H  TH E  F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n
2.03 s u g g e s t s  to the l e g i s l a t u r e s  of the several s t at e s that 
they a b o l i s h  the c o n c e p t  and p r a c t i c e  of a " c e r t i f i c a t e  of 
i n c o r p o r a t i o n . "  I n s t e a d ,  f i l i n g  is c o m p l e t e d  upon d e l i v e r i n g  
a c o p y  of the a r t i c l e s  to the s e c r e t a r y  of s tate and havi n g  
it " s t a m p e d  and f i l e d . "  T h e r e  is to be no c e r t i f i c a t e  of 
i n c o r p o r a t i o n  . E l i m i n a t i o n  of the c e r t i f i c a t e  of i n c o r p o r a­
tion w o u l d  d e s t r o y  the " b r i g h t  line" e v e n t  s e l e c t e d  by tne 
C o m m i s s i o n  f or f i x i n g  the de jure c o m m e n c e m e n t  of c o r p o r a t e  
e x i s t e n c e .
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S e c t i o n  .215 D I S C L O S U R E  OF C O R P O R A T E  P U R P O S E S

ORIGIN: ACC S e c t i o n  .215 is a r e e n a c t m e n t  w i t h o u t  change of
AS 1 0 . 0 5 . 2 5 9 ,  as amend e d  in 1980.

S U M MA R Y  OF C O V E R A G E :  ACC Section .215 p e r p e t u a t e s  a d ecision
of the L e g i s l a t u r e  made in 1980 w hich r e q u i r e s  that a c o r p o­
ration d i s c l o s e  to the D e p a r t m e n t  of C o m m e r c e  and Eco n o mi c  
D e v e l o p m e n t  the a c t i v i t i e s  in which it will i n i t i a l l y  engage. 
This is not done for the purpose of lim i ti n g c o r p o r a t e  acti- 
vity. U n d e r  the ACC, i n c o r p o r a t i o n  can still be as general 
as the p u r s u i t  of "any lawful p u r p o s e . "  The i n f o r m a t i o n  is 
e l i c i t e d  so that the state m ay obtain a c l e a r e r  idea of the 
d i m e n s i o n  of e c o n o m i c  activity.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: Again, r e f l e c­
ting its lack of f a m i l i a r i t y  with the a s p i r a t i o n s  of the 
A l a s k a  L e g i s l a t u r e ,  the s t an d a r d  r e c o m m e n d e d  text of the 
R M B C A  c o n t a i n s  no p r o v i s i o n  r e q u i r i n g  d i s c l o s u r e  of c o r p o r a t e  
p u r p o s e s .

Section .218 E F F E C T  OF I S S U A NC E  OF C E R T I F I C A T E  OF I N C O R P O R A T I O N

O RIGIN: ACC Sect i on  .218 is d e r i v e d  f r o m  AS 1 0 . 05 . 81 0 .

S U MM A RY  OF C O V E R A G E :  ACC Section .218 fixes the iss u an c e  of

the c e r t i f i c a t e  of i n c o r p o r a t i o n  as the point in time when 
the de jure e x i s t e n c e  of a c o r p o r a t i o n  c o m m e n c e s .  In a d o p t­
ing this " b ri g ht  line" rule, the ACC goes beyon d  Section 56 
of the M B C A  and AS 1 0 . 0 5 . 8 1 0  to e x p r e s s l y  a b o l i s h  the comm on  
law d o c t r i n e s  of de jure c o m p l i a n c e ,  de facto i n c o r p o r a t i o n ,  
and c o r p o r a t i o n  by e s toppel.

C O M P A R I S O N  WIT H  T HE FINAL D R A FT  OF THE RMBCA: R M B C A  Section
2.03 w o u ld  also create a "bright line" event f i xing the 
initial e x i s t e n c e  of a c o r p o r a t i o n .  Under R M B C A  Section 
2.03, that ev e n t is "the s e c r e t a r y  of state's fili ng  of the 
a r t i c l e s  of i n c o r p o r a t i o n .  . . ."

R M B C A  S e c t i o n  2.04 leaves the c u r r e n t  bo d y  of c o n­
flic t i n g  and c o n f u s i n g  common law on de facto i n c o r p o r a t i o n  
and c o r p o r a t i o n  by estoppel un r e fo r m e d .  This n o t w i t h s t a n d i n g  
the o fficial c o m m e n t  that: " I n c o r p o r a t i o n  under modern s t a t­
utes is so s i m pl e  and i n e xp e n si v e that a strong ar g u me n t may 
be m a d e  that n o t h i n g  short of f i ling articles of i n c o r p o r a­
tion should c r e a t e  the p r i v i l e g e  of limited l i ab i l i t y . "  ACC 
Secti o n .218 adopts that "st ro n g argument".

Section .220 A S S U M P T I O N  OF P U R P O R T E D  P O W E R S  OF N O N E X I S T E N T  
C O R P O R A T I O N :  L I A B I L I T Y
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O R I G I N :  A CC S e c t i o n  .220 is a m o d i f i c a t i o n  of form e r AS
1 0 . 0 5 . 8 1 0 ,  w h i c h  had been p r e d i c a t e d  upon S e c t i o n  146 of the 
MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .220 d e t e r m i n e s  the l i a b i­
lity c o n s e q u e n c e s  of p e r s o n s  w h o  a s s u m e  to act as a c o r p o r a­
tion for w h i c h  t h e r e  has been no i s s u a n c e  of a c e r t i f i c a t e  of 
i n c o r p o r a t i o n  ( S e c t i o n  218). U n l e s s  there is a written 
a g r e e m e n t ,  w h e r e i n  a t hird p a r t y  a g r e e s  to deal on a limited 
l i a b i l i t y  b a s i s  w i t h  i n d i v i d u a l s  p u r p o r t i n g  to act for a 
c o r p o r a t i o n  f o r  w h i c h  no c e r t i f i c a t e  has been issu e d , those 
p e r s o n s  are j o i n t l y  and s e v e r a l l y  liable.

C O M P A R I S O N  W I T H  T HE F I N A L  D R A F T  OF THE R M B C A :  R M B C A  Section
2.04 i m p o s e s  j o i n t  and seve r a l l i a b i l i t y  on all pers o ns
p u r p o r t i n g  to act as or on b e h a l f  of a c o r p o r a t i o n  who knew 
that there w as no i n c o r p o r a t i o n  [ e f f e c t i v e  f i l i n g  with the
s e c r e t a r y  of s t a t e] .  It d o e s  n o t h i n g  to r e l i e v e  the c o n­
f l i c t i n g  i n t e r p r e t a t i o n s  given to p r i o r  Model Act p r o v i s i o n s  
d e a l i n g  w i t h  the c o n s e q u e n c e s  of d e f e c t i v e  i n c o r p o r a t i o n . 
See, e.g., S h e r w o o d  & R o b e r t s - O r e g o n , Inc. v. A 1 e x a n d e r , 269
Or. 389 , 52"3 P . 2d 135 ( 1974), wh i ch  is in d i r e c t  c o n f l i c t
with H e i n t z e  C o rp .  v. N o r t h w e s t  T e c h - M a n u a l s , Inc., 7 Wash. 
App. 759, 502 P . 2d 486 ( D i v . O n e.  1972).

S e c t i o n  .223 O R G A N I Z A T I O N  M E E T I N G

O R I G I N :  ACC S e c t i o n  .223 is a r e e n a c t m e n t  of AS 1 0 . 0 5 . 2 6 7

and is b a s e d  upo n  S e c t i o n  57 of the MBCA. L a n g u a g e  m o d i f i c a­
tions ' h a v e  been m a d e  to c o o r d i n a t e  with S e c t i o n  .210(3), 
w h i c h  m a k e s  o p t i o n a l  the n a m i n g  of initial d i r e c t o r s  in the 
a r t i c l e s .  A n o t h e r  m o d i f i c a t i o n  is the p h r a s e  in the first 
s e n t e n c e  w h i c h  is i n t e n d e d  to p r e c l u d e  a c o n s t r u c t i o n  of 
Sect ion .223 as a p r e c o n d i t i o n  to the a t t a i n m e n t  of c o r p o r a t e  
exi s t e n c e .

*’ »
S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .223 d e f i n e s  the t r a n s i t i o n
by w h i c h  the e n t i t y  b e i n g  f o r m e d  p a s s e s  f r o m  the cont r o l of 
i n c o r p o r a t o r s  to that of the initial b o a r d  of d i r e c t o r s .  In 
a r e f o r m  d e s i g n e d  to f a c i l i t a t e  c o r p o r a t e  f o r m a t i o n ,  the 
a r t i c l e s  are c o m p e t e n t  to name initial d i r e c t o r s  in which 
case they, and not i n c o r p o r a t o r s , hold the initial m e e t i ng .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R M B C A:  R M B C A  Section
2.05 p a r a l l e l s  the ACC and p e r m i t s  the a r t i c l e s  to name the 
initial d i r e c t o r s .

S e c t i o n  .225 P O W E R S  OF I N C O R P O R A T O R S  B E F O R E  D I R E C T O R S '  E L E C T I O N

O R I G I N :  ACC S e c t i o n  .225 is new to A l a s k a  law b e i n g  p r e d i­
cated upon S e c t i o n  210 of the GCL and S e c t i o n  107 of tne



G e n er a l  C o r p o r a t i o n  Law of the State of Delaware.

S U M M A R Y  OF C O V E R A G E :  S i n ce  the n am i n g of initial d i r e c t o rs
in the a r t i c l e s  is o p t i o n a l ,  Section .255 defi n es  the p owers 
wh i ch  i n c o r p o r a t o r s  shall hrve in the event that they, and 
not the initial d i r e c t o r s ,  shall hold the o r g a n i z at i on a l  
m e e t in g .

C O M P A R I S O N  WI T H  THE F I N A L  DRAFT OF THE RMBCA: RMBCA Section
2.05(2) is in s u b s t a n t i a l  accord with the C a l if o r ni a ,  D e l a­
ware, and ACC i n n o v a t i o n s .

Section .228 B Y L A W S :  A D O P T I O N ,  A M E N D M E N T  OR REPE A L

O R IG I N:  ACC Sect i on  .228 is taken fr o m Section 211 of the
GCL and w o r k s  a m a j o r  c h a n g e  in AS 1 0. 0 5. 1 3 5 .

S U M M A R Y  OF C O V E R A G E :  U n d e r  c u r r e n t  A l a s k a  law the power to
adopt, amend, and r.epeal p r o v i s i o n s  of the bylaws is vested 
e x c l u s i v e l y  in the board u n l e s s  r e s e rv e d  to the s h a r e h o l d e r s  
in the a r t i c l e s  of i n c o r p o r a t i o n .

A b s e n t  p r o v i s i o n s  in the articles, ACC Section .223
vests equal p o w e r s  in the board and the s h a r e h o l d e r s  with
r e s p e c t  to d e t e r m i n i n g  the c o n t e n t  of the bylaws. However,
the a r t i c l e s  are c o m p e t e n t  to r e s t r i c t  or e l i m i n a t e  the power 
of e i t h e r  the b o a r d  or the o u t s t a n d i n g  shares. There are 
thus t h r e e  p o s s i b i l i t i e s :  (1) c o n c u r r e n t ,  i n de p e n d e n t  power
in the b oa r d and the o u t s t a n d i n g  shares (the default rule);
(2) an a r t i c l e  p r o v i s i o n  r e s t r i c t i n g  or e l i m i n a t i n g  the power 
of the b o a r d ;  or, (3) an a r ti c le  p r o v i s i o n  r e s t r i c t i n g  or 
e l i m i n a t i n g  the p o w e r  of the o u t s t a n d i n g  shares.

C O M P A R I S O N  WI T H  THE FINAL D R A F T  OF THE RMBCA: RMBCA Sect i on
10.20 p r o v i d e s  a d e f a u l t  ru l e  identical to ACC Section .228. 
In the a b s e n c e  of a p r o v i s i o n  in the articles, the power to 
adopt, a m e n d,  or repeal b y l a w s  is shared by the d ir e ctors and 
s h a r e h o l d e r s .  The R MB C A  does not use the term "adopt", but 
the o f f i c i a l  c o m m e n t  makes e x p l i c i t  that it is to be included 
w i t hi n  the m e a n i n g  of " a m e n d . "  Under R M B C A  Section 
1 0 . 2 0 ( a ) ( 1 ) ,  the a r t i cl e s  are c o m p e t e n t  to e x t i n g u i s h  the 
p ower of the b o a r d .  A p p a r e n t l y  they c annot e x t i n g u i s h  the 
power of the s h a r e h o l d e r s  who, under R M B C A  Section 10.20(b), 
are g u a r a n t e e d  p o w e r  over the c o n t e n t  of the bylaws. Thus 
the f l e x i b i l i t y  a v a i l a b l e  u nd e r  C a l i f o r n i a ,  De l a ware, and ACC 
p r o v i s i o n s  is not a t t a i n a b l e  u nder the RMBCA.

The A C C ' s  c o n c e r n  that s h a r e h o l d e r s  u l t i m a t e l y  control 
the c o r p o r a t i o n  is m a n i f e s t e d  in Section 460 wher ei n  they are 
given the r i g h t  to r e mo v e  any or all of the d i r e c t o r s  at any 

time for any r e a s o n .

Section .230 BYLAWS:. N U M B E R  OF D I R E C T O R S  AND OTHER C O N T EN T

O R I G I N :  ACC S e c t i o n  .230 is p r e d i c a t e d  upon Section 212 of
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the GCL, and s u b s t a n t i a l l y  e n l a r g e s  the c o v e r a g e  of AS
1 0 . 0 5 1 3 5 ,  w h i c h  had been b a s ed  on S e c t i o n  27 of the MBCA.

S U M M A R Y  OF C O V E R A G E :  U n d e r  ACC S e c t i o n  .230, the b y l a w s  have
a m a n d a t o r y  c o n t e n t  o n l y  if the a r t i c l e s  have not f i x e d  the 
n u m b e r  of d i r e c t o r s  or e s t a b l i s h e d  a f o r m u l a  f r o m  w hi c h  that 
n u m b e r  m a y  be d e r i v e d .  The A C C ' s  p r o v i s i o n s  on the n u m b e r  of 
d i r e c t o r s  e s t a b l i s h  t h r e e  as the d e f a u l t  m i n i m u m  u n l e s s  the 
c o r p o r a t i o n  has f e w e r  than t h r e e  s h a r e h o l d e r s .  In that i n - 
s t a nc e ,  the n u m b e r  of d i r e c t o r s  need not e x c e e d  the n u m b e r  of 
s h a r e h o l d e r s . T h i s  will p r o v i d e  s i g n i f i c a n t  f l e x i b i l i t y  in 
the f o r m a t  ion and o p e r a t i o n  of c l o s e l y  he l d c o r p o r a t i o n s .  
A n y  b y l a w  w h i c h  w o u l d  c h a n g e  the n u m b e r  of d i r e c t o r s  must 
o b t a i n  a p p r o v a l  of the o u t s t a n d i n g  shares. F u r t h e r ,  if the
e f f o r t  is to r e d u c e  the n u m b e r  of p o s i t i o n s  on the b o a r d  to
f e w e r  t h a n  f i v e ,  s u b s e c t i o n  2 3 0 ( d )  p r o t e c t s  the i n t e r e s t s  of 
m i n o r i t y  s h a r e h o l d e r s  by i n v a l i d a t i n g  the a t t e m p t  if s i x t e e n  
and t w o - t h i r d s  p e r c e n t  of the o u t s t a n d i n g  s h a r e s  vote a g a i n s t  
it.

U n d e r  s u b s e c t i o n  (e), the o p t i o n a l  c o n t e n t  of the b y l a w s  
is p a r t i a l l y  e n u m e r a t e d .  T h e s e  p r o v i s i o n s  need not be a d o p­
ted but are i n t e n d e d  to s u g g e s t  to t h os e  f o r m i n g  c o r p o r a t i o n s  
some of t h e  i m p o r t a n t  m a t t e r s  g o v e r n i n g  p r o c e d u r e s ,  e.g. for 
s h a r e h o l d e r  and d i r e c t o r  m e e t i n g s ,  the q u a l i f i c a t i o n s ,  d u­
ties, a u t h o r i t y  and c o m p e n  sat ion of d i r e c t o r s  and o f f i c e r s ,  
and such o t h e r  m a t t e r s  r e l a t i n g  to the day to day m a n a g e m e n t  
of the c o r p o r a t i o n  as are u s e f u l l y  s t a b i l i z e d  in a formal 
a g r e e m e n  t .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE RMBCA :  R M B C A  S e c t i on
2 . 0 6 ( b )  s i m p l y  s t a t e s  that the b y l a w s  m a y  c o n t a i n  any p r o v i­
sion for m a n a g i n g  the b u s i n e s s  and r e g u l a t i n g  the a f fa i r s of 
the c o r p o r a t i o n  that is not i n c o n s i s t e n t  w i t h  law or the 
a r t i c l e s .  T h i s  is in a c c o r d  w i t h  ACC S e c t i o n  .230(e). The 
a b s e n c e  of the e n u m e r a t e d  list of o p t i o n a l  p r o v i s i o n s  s h o u l d  
not be t a k en  to s u g g e s t  that the R M B C A  is less e x a c t i n g  than 
the ACC. The c r o s s - r e f e r e n c e s  t O ’RM B C A  S e c t i o n  2.06 i n d i c a t e  
t w e n t y - t w o  m a t t e r s  w h i c h  s h o u l d  be c o n s i d e r e d  for r e g u l a t i o n  
in the b y l a w s .  R a t h e r  than the' c o n v e n i e n c e  of ACC S e ct i on  
. 2 30(e), o n e  has to p a g e  t h r o u g h  the p r o v i s i o n s  of the RMBC A .

S e c t i o n  .233 B Y L A W S  T O  BE K E P T  AT O F F I C E ;  I N S P E C T I O N  BY 
S H A R E H O L D E R S

O R I G I N :  A CC S e c t i o n  .233 is taken f r o m  S e c t i o n  213 of the
GCL.

S U M M A R Y  OF C O V E R A G E :  The c o r p o r a t i o n  is o b l i g a t e d  to keep at
its p r i n c i p a l  b u s i n e s s  o f f i c e  in A l a s k a  a c o p y  of its bylaws 
r e f l e c t i n g  all c u r r e n t  p r o v i s i o n s  i n c l u d i n g  a m e n d m e n t s .  The 
s h a r e h o l d e r s  are to have a r i g h t  to i n s p e c t  the b y l aw s  at all 
r e a s o n a b l e  t i m es .  A f o r e i g n  c o r p o r a t i o n  w h i c h  does not have 
a p r i n c i p a l  b u s i n e s s  o f f i c e  in A l a s k a  is o b l i g a t e d  to f u r n i s h  
a c o p y  of its c u r r e n t  b y l a w s  to any A l a s k a  s h a r e h o l d e r  who
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makes a w r i t t e n  r e q u e st .

AS 1 0 . 0 5 . 2 3 7  t h r o u g h  .249 cover the c o n t e nt  of ACC
S ection .233, but do not c l e a r l y  obl i ga t e  a fore i gn  c o r p o r a­
tion to m a k e  a c o p y  of its b y l a ws  a va i l a b l e  to r e q u e s t i n g
s h a r e h o l d e r s  who are c i t i z e n s  of Alaska.

C O M P A R I S O N  WITH THE F I NA L  DRAFT OF THE RMBCA: The RM B CA
c o n t a i n s  a s i m i l a r  r e q u i r e m e n t  a l t h o u g h  it is so m ew h a t d i f f i­
cult to locate. S e c t i o n  16.02 dire ct s  that a c o r p o r a t i o n
keep c o p i e s  of the r e c o r d s  r e q u i r e d  in Section 16. 0 1( c ) . One 
of the items set f o r t h  in in S e c t io n  16.01(c) is a copy of 
the c o r p o r a t e  byla ws .
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A R T I C L E  4. C O R P O R A T E  F I N A N C E

S e c t i o n  .305 C R E A T I O N ,  C L A S S E S ,  AND I S S U A N C E  OF S H A R E S

O R I G I N :  ACC S e c t i o n  .31)5 is p r e m i s e d  upon GCL S e c t i o n  4 0 f ,
w i t h  m o d i f i c a t i o n s  to a c c o m m o d a t e  M B C A  S e c t i o n s  15 and 16, 
w h i c h  w e r e  the b a s i s  of AS 1 0 . 0 5 . 0 6 0  and .069. S e c t i o n  
.305(a) r e p l a c e s  AS 1 0 . 0 5 . 0 6 0  w i t h o u t  s u b s t a n t i v e  c h a n g e ,  and 
S e c t i o n  .305(b) r e p l a c e s  AS 1 0 . 0 5 . 0 6 9  w i t h o u t  s u b s t a n t i v e  
c hange.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .305 p e r m i t s  g r e a t  f l e x i b i­
lity to the c o r p o r a t i o n  in c r e a t i n g  d i s t i n c t i o n s  as among 
v a r i o u s  c l a s s e s  or s e r i e s  of s h a re s  w i t h r e s p e c t  to v o t i n g  
r i g h ts ,  as well as p r e f e r e n c e s  or p r i v i l e g e s  r e g a r d i n g  d i s­
t r i b u t i o n s  d u r i n g  the life or at the d i s s o l u t i o n  of the 
enti ty.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF T H E  R M B C A :  R M B C A  S e c t i o n
6.01 is f u n c t i o n a l l y  i d e n t i c a l  to A C C  S e c t i o n  .305. ACC 
S e c t i o n  2 1 0 ( 6 )  1s w a r n i n g  t h at  the r i g h t s ,  p r i v i l e g e s ,  and 
l i m i t a t i o n s  on c l a s s e s  of stock m u s t  be c o n t a i n e d  in the 
a r t i c l e s  is r e f l e c t e d  in R M B C A  S e c t i o n  6 . 0 1 ( b ) .

S e c t i o n  .308 I S S U A N C E  OF P R E F E R R E D  OR SPEC I A L ' C L A S S E S  OF S H A R E S

O R I G I N :  ACC S e c t i o n  .308 is l a r g e l y  a r e e n a c t m e n t  of AS
1 0 . 0 5 . 0 6 3 ,  w h i c h  was p r e d i c a t e d  upon S e c t i o n  15 of the MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC
me n t of c l a s s e s  and s e r i e s  
ties. ACC S e c t i o n  .308 
w h i c h  m a y  be the s u b j e c t  
c l a s s es .  This l is t  s h o u l d  
wi t h c l i e n t s  the v a r i a t i o n s  
tion, d i v i d e n d  p r e f e r e n c e s  

v e r s i o n  o p t i o n s .

S e c t i o n  .305 al lows the e s t a b l i s h -  
with,.varying r i g h t s  and l i a b i l i -  

s p e c i f i e s  a n u m b e r  of p a r t i c u l a r s  
of v a r i a t i o n  b e t w e e n  d i f f e r e n t  

aid the p r a c t i t i o n e r  in d i s c u s s i n g  
p o s s i b l e  in such areas as r e d e m p -  

, l i q u i d a t i o n  p r e f e r e n c e s  and con-

C O M P A R I S O N  W I T H  T HE F I N A L  D R A F T  OF THE R M B C A :  R M B C A
6.02 is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n  .308.

Section

S e c t i o n  .310 

S e c t i o n  .3.13 

S e c t i o n  .315 

S e ct i on  .318

I S S U A N C E  OF S H A R E S  IN S E R I E S  

V A R I A T I O N  IN R I G H T S  A ND P R E F E R E N C E S  OF S H A R E S  

S E R I E S  R I G H T S  AND P R E F E R E N C E S  E S T A B L I S H E D  BY BO A RD  

M A N N E R  OF E S T A B L I S H I N G  S E R I E S
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S e c t i o n  .320 F I L I N G  OF S T A T E M E N T  B E F O R E  I S S U A N C E  OF S E R I E S

ORIGIN: ACC S e c ti o n .310 is based upon AS 1 0 . 0 5 . 0 6 6  and MBCA
Section 16 w i t h o u t  s u b s t a n t i v e  change.

M B C A  S e c t i o n  16 and AS 1 0 . 0 5 . 0 6 9  form the basis for ACC 
Section 313. S u b s e c t i o n  (7), which permits a v ar i at i o n in 
votin g  r i g h t s  in p r e f e r r e d  or special classes, is new to
A l a s k a  law. The p r o v i s i o n  was added to MBCA Section 16 in
1966, after e n a c t m e n t  of AS 1 0 .0 5 . 06 9 . This section thus
r e p r e s e n t s  an u p d a t i n g  of Alaska law to c o n f o r m  to the Model
Act.

ACC S e c t i o n  .315 is pr e d ic a te d  upon MBCA Section 16 and 
r e e n a c t s  AS 1 0 . 0 5 . 0 7 2  w i t h o u t  s u b s t a n t i v e  change.

ACC S e c t i o n  .318 is a r e e n a c t m e n t  w i t h o u t  s u b s t a n t i v e
change of AS 1 0 . 0 5 . 0 7 5  and MBCA Sec t io n  16.

ACC S e c t i o n  .320 is e s s e n t i a l l y  a r e e n a c t m e n t  of AS
1 0 . 0 5 . 0 7 8 ,  w hi c h  was p r ed i c a t e d  upon MBCA Section 16. A-
m o d i f i c a t i o n  has been made to the lang u a ge  of Section .320(a) 
to accord wi th  the b r o ad e r power of d e l e g a t i o n  to the board 
to fix by r e s o l u t i o n  an unissued class.

ACC S e c t i o n  .323 is a r e e n a c t m e n t  of AS 10.05 . 08 4 , which 
was .iiodeled upon S e c t i o n  16 of the MBCA. A w o r d in g  change 
has been m a d e  to r e f l e c t  the broader power of a board to fix 
by r e s o l u t i o n  the r ig h t s and p r i v i l e g e s  of an a u t h o r i z e d  but 
w h o l l y  u n i s s u e d  class.

SUM MA R Y OF C O V E R A G E :  ACC Section .310 makes clear that
p r e f e r r e d  and special clas s es  of shares may be divided into 
series.

ACC S e c t i o n  .313 en u m er a t e s  the rights and p r e f e r e n c e s  
which m ay vary b e t w e e n  series of the same p r e f e r r e d  or s p e­
cial class of shares.

ACC S e c t i o n  .315 s p e ci f ie s  that the board may be granted 
the p ow e r  by the a r t i c l e s  to divide a class into series and 
fix the r e l a t i v e  r i gh t s  and p r e f e r e n c e s  of the shares of a 
series. Thi s  power is subject to any l im i t at i o n placed upon 
it by the a r t i c l e s  or by ACC Sections 305-323.

ACC S e c t i o n  .318 sp e c if i es  the p r o c e d u r e  for e s t a b l i s h­
ing a seri es .

ACC S e c t i o n  .320 v i nd i c a t e s  the interest of the state in 
s e c u r i n g  i n f o r m a t i o n  as to the e q ui t y  interests o u t s t a n d i n g  
for A l a s k a  c o r p o r a t i o n s .  This i n f o rm a ti o n  is sup p li e d  by the 
a rt i c l e s  or any a m e n d m e n t  thereto in cases not i nv o lving 
board p o w e r  to fix the rel a ti v e  rights and p r e fe r e nc e s . 
However, when the p ower has been d e l e g a t e d  to the board (ACC 
Section .208(5) (B ) (C )), Section 320 r e q u i r es  that this infor-. 
mation be filed with the c om m i s s i o n e r .

C O M P A R I S O N  W I T H  THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
6.03 e s t a b l i s h e s  with fewer g u i d e l i n e s  to the p r a c t i c i n g  
lawyer, the a u t h o r i t y ,  scope, manner, and steps which must be

19



taken to c r e a t e  s e r i e s  w i t h i n  a c l a s s  of p r e f e r r e d  s h a re s  and 
to r e p o r t  the same to the s e c r e t a r y  of state.

R M B C A  S e c t i o n  6 . 0 3  d e p a r t s  f r o m  p r i o r  p r o v i s i o n s  of the 
Model Act and the s t a t u t o r y  law of all s t a t e s *  i n c l u d i n g  
A l a s ka ,  by p e r m i t t i n g  c r e a t i o n  of a r e p u r c h a s e  o b l i g a t i o n  in
the c o r p o r a t i o n  w i t h  r e s p e c t  to all or a par t  of a series.
This p r e c e d e n t  b r e a k i n g  s u g g e s t i o n  w o u l d  c r e a t e  a "put" in 

the h a n d s  of the h o l d e r s  of such s h a r e s  to f o r c e  the c o r p o­
rate i s s u e r  to r e a c q u i r e  the stock.

Secti. .325 R E D E M P T I O N  OF S H A R E S ;  C R E A T I O N  OF S I N K I N G  F U N D ; 
R E P U R C H A S E  A G R E E M E N T S

O R I G I N :  A CC S e c t i o n  .325 is new and has no p r e c e d e n t  in
A l a s k a  law. It is t a k e n  f r o m  GCL S e c t i o n  4 0 2 ( a ) ,  (b), and
(d).

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  3 25 c o v e r s  t h r e e  cru c ia l
q u e s t i o n s :  (1) it e s t a b l i s h e s  th? r i g h t  of the c o r p o r a t i o n
to c r e a t e  c l a s s e s  or s e r i e s  of s h a r e s  w h i c h  are r e d e e m a b l e  at 
the o p t i o n  of t he c o r p o r a t e  issue r ;  (2) it f o r b i d s  ( s u b j e c t  
to an e x c e p t i o n  f o r  an o p e n - e n d  i n v e s t m e n t  c o m p a n y )  the 
c r e a t i o n  of s h a r e s  w h i c h  ves t  a r i g h t  to d e m a n d  r e d e m p t i o n  in 
the s h a r e h o l d e r s ;  and, (3) it p e r m i t s  the c r e a t i o n  a s i n k i n g  
fund or . s i m i l a r  p r o v i s i o n ,  or an a g r e e m e n t  o u t s i d e  of the 
a r t i c l e s  w h i c h  c o v e r s  the s u b j e c t  of r e d e m p t i o n .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE RMBCA :  R M B C A  S e c t i o n
6.0 1 ( d)  c o v e r s  the t o p i c s  a d d r e s s e d  in ACC S e c t i o n  .325. 
Under the R M B C A ,  the e x t e n t  of r e d e m p t i o n  r i g h ts ,  if any, 
m us t  be a u t h o r  i zed in the ar t i d e s .  It w o u l d  thus ap pear 
that the f l e x i b i l i t y  a t t a i n a b l e  u n d e r  ACC S e c t i o n  .325(c) is 
not p o s s i b l e  u n d e r  the R M BC A .

S e c ti o n  .328 I R R E V O C A B I L I T Y  OF. S U B S C R I P T I O N S  FOR S H A R E S

ORI G I N:  T h i s  s e c t i o n  is a v e r b a t i m  r e e n a c t m e n t  of AS
1 0 . 0 5 . 0 8 7 ,  m o d e l e d  a f t e r  M B C A  S e c t i o n  17.

S U M M A R Y  OF C O V E R A G E :  A s u b s c r i p t i o n  for s ha r e s of a c o r p o r a­
tion to be o r g a n i z e d  is b a s i c a l l y  a p r o m i s e  to bu y  share s  
under s p e c i f i e d  t e r m s.  M a n y  c o m m o n  law c a s e s  have held that 
a s u b s c r i p t i o n  is d e e m e d  an o ffer and as such i n h e r e n t l y  
r e v o c a b l e  at an y time p r i o r  to a c c e p t a n c e .  T h e s e  h o l d i n g s
cast d o u b t  un o n  the a b i l i t y  of p r o m o t e r s  to i n su r e an a d e­
quate f i n a n c i a l  s t a r t  for a f l e d g l i n g  c o r p o r a t e  e n t i t y .  In 
order to s e t t l e  t h : i ss u e  of the n a t u r e  of a s u b s c r i p t i o n ,  
p r o v i d e  a f a i r  r e s u l t  to those who act in r e l i a n c e  on s u b­
sc r i p t i o n s ,  and put an end to any l i t i g a t i o n  over the q u e s­
tion of r e v o c a b i 1 i t y , ACC S e c t i o n  .328 m a k e s  a s u b s c r i p t i o n  
i r r e v o c a b l e  for a p e r i o d  of six m o n t hs .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R MB C A:  R M B C A  S e c t i o n
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6 . 2 0 ( a )  is i d e n t i c a l  to ACC S e c t i o n  .328.

Section. 330 P A Y M E N T  OF S U B S C R I P T I O N  FOR S H AR E S

O R IG I N:  ACC Sect ion .330 is in s u b s t a n c e  a r e e n a c t m e n t  of AS
1 0 . 0 5 . 0 9 0 .  M i n o r  c h a n g e s  in lan gu a ge  have been made to 
c o n f o r m  A l a s k a  law to M B CA  Section 17.

S U M M A R Y  OF C O V E R A G E :  ACC Section .330 plac e s  the power to
d e t e r m i n e  the time of paym e nt  for s u b s c r i p t i o n s  with the 
board. A call for p a y m e n t  by the board must be u n i f o r m  as to 
all sh ares of the same class or series.

C O M P A R I S O N  W I T H  THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
6 . 2 0 (b )  and (c) is identical to ACC Section .330. Section
6.20 c o n t r o l s  share s u b s c r i p t i o n s  issued before i n c o r p o r a­
tion. The initial board is given c o m p l e t e  control over their 
d i s p o s i t i o n .  S e c t i o n  6.20(f) states that s u b s c r i p t i o n s  en - 
tered into after i n c o r p o r a t i o n  are treated as a co n tr a c t  
between the c o r p o r a t i o n  and the s u b s c r i b e r  and g o v e r ne d  by 
Secti o n 6.21. U n l e s s  the s h a r e h o l d e r s  r e s e r v e  powers granted 
under S e c t i o n  6.21, the board has the power to control the 
d i s p o s i t i o n  of po st  i n c o r p o r a t i o n  s u b s c r i p t i o n s .

Secti o n .333 F O R F E I T U R E  OF S HARES FOR D E F A U L T  IN P A Y M E N T

ORIGIN: ACC S e c t i o n  .333 r eenacts AS 10 . 0 5. 0 9 3 ,  which was
based upon M B C A  S e c t i o n  17. The terms " p e n a l t i e s "  and " p e n­
alty" have been c h a n g e d  to " r em e di e s " and "remedy" to refle c t  
the a p p r o v e d  ca s e  law c o n s t r u c t i o n .

S U M M AR Y  OF C O V E R A G E :  ACC Section .333 e s t a b l i s h e s  the g e n e r­
al right s of the c o r p o r a t e  issuer in the e vent of defa u l t in 
the p a y m e n t  o b l i g a t i o n  for shares.

C O M P A R I S O N  WI T H THE FINAL DRAFT OF THE RMBCA: R MB C A  Section
6.20(d) and (e) are identical to ACC Section .333.

S ection .335 C O N S I D E R A T I O N  FOR SHARES 

Secti o n .338 P A Y M E N T  FOR S H A RE S

Section .340 J U D G M E N T  OF BOARD OR S H A R E H O L D E R S  AS TO VALUE OF 
C O N S I D E R A T I O N  C O N C L U S I V E

O RIGIN: ACC S e c t i o n 1 .335 reta i ns  the e s s e n c e  of AS
1 0 . 0 5 . 0 9 6 ,  w h i c h  was d e r i v e d  from MBCA Sect i on  18. Much of 
the f o rm e r s e c t i o n  has been deleted in the wake of the new 
f i n a n c i a l s  (ACC S e c t i o n s  .353 to .370), which e l i m i n a t e  the 
concepts of par value, t r e a s u r y  shares, stated capital, and 
surplus a c c o u n t s .
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A CC S e c t  ion .33S is a v e r b a t i m  reen ac tment of AS

1 0 . 0 5 . 0 9 9 ,  w h i c h  w a s  d e r i v e d  f r o m  S e c t i o n  19 of the MBCA.
A CC S e c t i o n  .340 is a r e e n a c t m e n t  of AS 10.05. 102,

w h i c h  was m o d e l e d  u p o n  S e c ti o n  19 of the MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .335 r e c o g n i z e s  two modes
for f i x i n g  the a m o u n t  of c o n s i d e r a t i o n  ( e x p r e s s e d  in dollars) 
for the i s s u a n c e  of s h a r e s .  U n l e s s  the p o w e r  has been r e­
ser v e d  to the s h a r e h o l d e r s  in the a r t i c l e s  (ACC Section 
. 2 1 0 ( 1 ) ( H ) ) »  it is v e s t e d  in the b o a r d.  The e x e r c i s e  of this
p o w e r  is s u b j e c t  to the f r a u d  s t a n d a r d  a r t i c u l a t e d  in ACC
S e c t i o n  .340.

A CC S e c t i o n  .338 s p e c i f i e s  what m a y  and m a y  not be
r e c e i v e d  as c o n s i d e r a t i o n  for s h a r e s .  C o m m o n  law a u t h o r i t i e s  
w h i c h  h a ve  a t t e m p t e d  to p r e v e n t  " w a t e r e d  s h a r e s "  by r e q u i r i n g  
that c o n s i d e r a t i o n  be limi t e d to c a s h  are r e j e c t e d  in favor 
of a m o r e  r e a l i s t i c  r e c o g n i t i o n  t h a t  the c o r p o r a t i o n  may be 
a d v a n t a g e d  by th e  r e c e i p t  of o t h e r  v a l u a b l e  p r o p e r t y  ( t a n g i­
ble and i n t a n g i b l e )  as well as s e r v i c e s .

ACC S e c t i o n  .340 sets p r o o f  of f r a u d  as the standard 
n e c e s s a r y  to o v e r t u r n  a d e t e r m i n a t i o n  of the v alue of c o n s i d­
e r a t i o n  r e c e i v e d  b y  the c o r p o r a t e  issuer. The mo s t common 
v i c t i m  of an i m p r o p e r  c o n s i d e r a t i o n  e x c h a n g e d  for shares is 
the c o r p o r a t e  c r e d i t o r  whose c l a i m s  a g a i n s t  the e n t i t y  go 
u n s a t i s f i e d  in the w a k e  of c o r p o r a t e  b a n k r u p t c y ,  d i s s o l u t i o n ,  
or s i m p l e  d o o r - c l o s i n g .  The A CC p r o v i d e s  c o n s i d e r a b l e  p r o­
te c t i o n  to c r e d i t o r s  in its p r o v i s i o n  on- f i n a n c i a l s  and in 
A CC S e c t i o n  .488 on s e c o n d a r y  l i a b i l i t y  of o f f i c e r s  and 
d i r e c t o r s .  T h e s e  p r o v i s i o n s  s u b s t a n t i a l l y  m i t i g a t e  tne 
h a r s h n e s s  to c r e d i t o r s  of the f r a u d  s t a n d a r d  p r o v i d e d  in ACC 
S e c t i o n  .340.

C O M P A R I S O N  W I T H  T H E  F I N A L  DRAFT OF THE R M B C A :  R M B C A  Section
6.21 is f u n c t i o n a l l y  id e n ti c al  to ACC S e c t i o n s  .335, .338,
and .340.

S e c t i o n  .343 S T O C K  R I G H T S  A N D  O P T I O N S

O R I G I N :  A C C  S e c t i o n  .343 is new to A l a s k a  law and is p r e d i­
cated upo n  S e c t i o n  20 of the M B C A  with one m o d i f i c a t i o n .  
T h i s  s e c t i o n  e l i m i n a t e s  the final s e n t e n c e  of the Model Act 
p r o v i s i o n  to c o n f o r m  to the f i n a n c i a l  p r o v i s i o n s  of the ACC. 
This s e c t i o n  was a d o p t e d  to c l a r i f y  and r e g u l a t e  the e x e r c i s e  
of the the c o r p o r a t i o n  1s right to issue stock r i g h t s  and 
o p t i o n s  u n d e r  the g e n e r a l  power to c o n t r a c t .

S U M M A R Y  OF C O V E R A G E :  U n l e s s  o t h e r w i s e  d e f i n e d  or r e s t r i c t e a

in the a r t i c l e ,  ACC  S e c t i o n  .343 g i v e s  the c o r p o r a t i o n  acting 
t h r o ug h  its b o a r d  b r o a d  p o w e r s  to c r e a t e  and issue ri ghts or 
o p t i o n s  c o v e r i n g  a u t h o r i z e d  but u n i s s u e d  s h a r e s  of any class 
or c l a s s e s .  The o n l y  s u b s t a n t i v e  c o m m a n d  of ACC S e c t i o n  .343 
is that if su c h r i g h t s  or opt'^ns are to be m a d e  a v a i l a b l e  to 
d i r e c t o r s ,  o f f i c e r s ,  or e m p l o y e e s  of the c o r p o r a t i o n ,  or to 
any s u b s i d i a r y  but not to the s h a r e h o l d e r s  g e n e r a l l y ,  i s­
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s ua n c e shall not be licit until the plan is approved by the 
o u t s t a n d i n g s h a r e s .

C O M P A R I S O N  W I T H  THE FINAL D R A F T  OF THE RMBCA: RMBCA Section

6 . 2 4  is i d e n t i c a l  to ACC S e c t i o n  .343, e x c e p t  that it does 
not p r o t e c t  s h a r e h o l d e r s  by r e q u i r i n g  their prior approval 
for a plan w h i c h  would g rant share rights and opt ions to 
d i r e c t o r s ,  o f f i c e r s ,  or e m p l o y e e s  only. The omi s si o n  of this 
p r o t e c t i o n  f r o m  the RMBCA is u n p r e c e d e n t e d  in e x isting law 
and at v a r i a n c e  with the Model Act. It may also contr av e n e 
the r ul e s of the New York Stock Exc h a ng e . See, Section A-25 
of the C o m p a n y  Manual. The o f f i ci a l  c o m m e n t  state that 
s h a r e h o l d e r  a p p r o v a l  of such a plan m ay be r e q u i r e d  in order 
to c o m p l y  w i t h  SEC r e g u l a t i o n s .

S e c t i o n  .345 E X P E N S E S  OF O R G A N I Z A T I O N ,  R E O R G A N I Z A T I O N ,  AND 
F I N A N C I N G

O R I G I N :  ACC S e c t i o n  .345 is a r e e n a c t m e n t  of AS 10.05.111
w i t h  a m i n o r  l a n g u a g e  m o d i f i c a t i o n  in order to parallel MBCA 
S e c t i o n  22.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .345 r e c o g n i z e s  that there
are c os t s i n c u r r e d  in the i s s u a n c e  and m a r k e t i n g  of shares, 
and p r o t e c t s  the pu r ch a s e r s  f r o m  f u r t h e r  l i a b i l i t y  on the 
t h e o r y  that s i n c e  it received o n l y  the "net amount" from the 
g r o s s  p r i c e  p a i d,  the shares are not " f ully paid" and thus 
" a s s e s s a b l e . "

C O M P A R I S O N  W I T H  THE FINAL DRAFT OF THE RMBCA: R M BC A  Section
6 . 2 8  is i d e n t i c a l  to ACC Sect-ion . 345 exce pt  that it does not 
c o n t a i n  the e x p r e s s  p r ot e c t i o n  f or p u r c h a s e r s  p r e c l u d i n g  a 
c l a i m  that their sh ares are a s s e s s a b l e .  The f r am e r s of the 
t e n t a t i v e  d r a f t  r e c o g n i z e  that this l a n g u a g e  is standard in 
n e a r l y  all state co des, but feel that the p r o b l e m  has rarely 
a r i s e n  and the l a n g u a g e  is thus s u r p l u s a g e .

Section .348 C E R T I F I C A T E S  R E P R E S E N T I N G  S H A R ES

Section .350 I N F O R M A T I O N  R E QUIRED TO BE S T A T E D ON C E R T I F I C A T E

O R I G I N :  ACC S e c t i o n  .348 is a v e r b a t i m  r e e n a c t m e n t  of AS
1 0 . 0 5 . 1 1 4 ,  and is m o d e l e d  upon M B C A  S e ct i o n 23.

ACC S e c t i o n  .350 is a v e r b a t i m  r e e n a c t m e n t  of AS 
1 0 . 0 5 . 1 1 7  wi t h the deletion of p a r a g r a p h  (4) r e g a r d i n g  par 
value ,  w h i c h  is no longer a m a t t e r  of c o n s e q u e n c e  under the 
ACC. With this m o d i f i c a t i o n  S e c t i o n  .350 is p r e d i c a t e d  upon 
M B C A  S e c t i o n  23.

S U M M A R Y  OF C O V E R A G E :  ACC Section 348 is d e s i g n e d  to f a c i l i­
tate the t rend t o w a r d  e le c tr o n i c  s u b s t i t u t e s  for the t r a d i­
tional share c e r t i f i c a t e  by p e r m i t t i n g  the seal of the c o r p o­
rate issuer to be a f f i x e d  in a f a c s i m i l e  form, and to permit
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t he s i g n a t u r e s  of the c o r p o r a t e  o f f i c e r s  to be f a c s i m i l e s  so 
l o n g  as the " c e r t i f i c a t e "  is c o u n t e r s i g n e d  by a t r a n s f e r  
a g e n t  or a r e g i s t r a r  who is not an e m p l o y e e  of the c o r p o r a­
tion.

ACC S e c t i o n  .350 r e c o g n i z e s  tha t  i n f o r m a t i o n  r e g a r d i n g  
the r i g h t s ,  p r e f e r e n c e s ,  and l i m i t a t i o n s  of the shares is of 
i m p o r t a n c e  to s h a r e h o  1 d e r s . If the c o r p o r a t i o n  is a u t h o r i z e d  
to issue o n l y  one c l as s  of s t o c k ,  such s h a r e s  e n j o y  all 
a t t r i b u t e s  of p a r t i c i p a t i o n ,  c o n t r o l ,  and o w n e r s h i p  d e f i n e d  
b y  the ACC. H o w e v e r ,  if the c o r p o r a t e  a r t i c l e s  a u t h o r i z e  the 
i s s u a n c e  of m o r e  than one c l a s s ,  it is b o t h  p o s s i b l e  and 
l i k e l y  that the r e l a t i v e  r i g h t s ,  p r i v i l e g e s ,  p r e f e r e n c e s ,  and 
l i m i t a t i o n s  of the c l a s s e s  will d i f f e r .  In this instance, 
A C C  S e c t i o n  .350 ( a)  r e q u i r e s  tha t  the c o r p o r a t i o n  f u r n i s h  to 
e a c h  s h a r e h o l d e r  e i t h e r  a s t a t e m e n t  or s u m m a r y  of the d e s i g­
na t i o n s ,  p r e f e r e n c e s ,  l i m i t a t i o n s ,  and r e l a t i v e  r i gh t s of 
s h a r e s  of t he c l a s s  she has p u r c h a s e d ,  and s i m i l a r  basic 
i n f o r m a t i o n  r e g a r d i n g  the s h a r e s  of any o th e r  a u t h o r i z e d  
c l a s s .  T h i s  i n f o r m a t i o n  may be p r i n t e d  on the c e r t i f i c a t e ,  
or the c e r t i f i c a t e  m a y  be i m p r i n t e d  w i t h  a legend that the 
c o r p o r a t i o n  will f u r n i s h  the i n f o r m a t i o n  w i t h o u t  charge.

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R M B C A:  In yet another
b r e a k  w i t h  the p r i o r  act and the s t a t u t o r y  c o n t e n t  of A l a s k a  
an d  o t h e r  s t a t e s ,  the f r a m e r s  of the t e n t a t i v e  draft r e c o m­
me n d  that the i s s u a n c e  of share c e r t i f i c a t e s  be optional with 
t h e  b o a r d.  T h i s  s u g g e s t i o n  a l l o w s  the c o r p o r a t i o n  the a b i l i­
ty to d e c i d e  that it will issue s h a r e s  w h i c h  have no t a n g i b l e  
e x p r e s s i o n  at all. If the c o r p o r a t i o n  does opt for share 
c e r t i f i c a t e s ,  R M B C A  Section 6 . 2 5 ( b )  sets f o r t h  a min imum 
c o n t e n t  w h i c h  is i d e ntical to that of ACC S e c t i o n  .350(b). 
R M B C A  S e c t i o n  6 . 2 5 ( c )  is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c­
ti o n  . 350 ( a ) .

If the c o r p o r a t i o n  opts to issue s h a re s  w i t h o u t  c e r t i­
f i c a t e s ,  R M B C A  S e c t i o n  6 . 2 6 ( b )  r e q u i r e s  that it send tne 
" s h a r e h o l d e r  a c o m p l e t e  written s t a t e m e n t  of the i n f o r m a t i o n  
r e q u i r e d  on c e r t i f i c a t e s  by S e c t i o n  6 . 2 5 ( b )  and (c)." As a 
r e s u l t  of th i s last p r o v i s i o n ,  the o n l y  a c c o m p l i s h m e n t  of the 
s u g g e s t e d  i n n o v a t i o n - w o u l d  be to p l a c e  the o w n e r s  of " u n c e r­
t i f i c a t e d  s h a r e s "  in grave d a n g e r  that they w o u l d  have no 
t a n g i b l e  e v i d e n c e  of their i n t e r e s t  in the c o r p o r a t i o n .  
S h o u l d  such an i n d i v i d u a l  die, the b u r d e n  of one c h a r g e d  with 
m a r s h a l l i n g  the a s s e t s  of the e s t a t e  w o u l d  be o b v i o u s .

S e c t i o n  .353 F U L L  P A Y M  U  R E Q U I R E D  FOR C E R T I F I C A T E

O R I G I N :  ACC S e c t i o n  .353 is a r e e n a c t m e n t  of AS 10.05. 1 2 0,
w h i c h  is p r e d i c a t e d  upon Secti o n  23 of the MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .353 c o n t i n u e s  the Al aska
p o l i c y  of i n s i s t i n g  that a s h a re  c e r t i f i c a t e  may not be 
i s s u e d  until the a g r e e d  c o n s i d e r a t i o n  has been f u l l y  paid.

C O M P A R I S O N  W I T H  THE F I NA L  D RAFT OF THE R M B CA :  This classical



r e s t r i c t i o n  f r o m  Section 23 of the original Model Act is 
r e p e a t e d  in a r a t h e r  obscure m a n n e r  in the RM3CA. In Section 
6 . 2 1 ( c )  and (d) shares are d e e m e d  non a s s e s s a b l e  when fully 
paid. F u r t h e r ,  the c o r p o r a t i o n  is e m p o w e r e d  to escrow shares 
for w h i c h  the full c o n s i d e r a t i o n  has yet to be received.

S e c ti o n  .355 I S S U A N C E  OF F R A C T I O N A L  S H A R E S  OR S CR I P T

O R I G I N :  ACC S e c t i o n  . 355 is a v e r b a t i m  r e e r,actment of AS
1 0 . 0 5 . 1 2 3 ,  and as such is a m o d i f i c a t i o n  of Section 24 of the 
MBCA.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .355 p r a v i d e s  two basic
o p t i o n s  to the b o a r d  under w h i c h  it ma y  deal with claims to 
f r a c t i o n a l  s h a r e ownership. The board may  issue a c e r t i f i­
cate for a f r a c t i o n a l  share in which case the holder is
e n t i t l e d  to the p r i v i l e g e s  c o n f e r r e d  by shares of that class; 
or, the b o ar d  m a y  issue scrip e n t i t l i n g  the holder to receive 
a c e r t i f i c a t e  for a full share upon s u r r e n d e r  of scrip a g g r e­
gat i n g  a full share. If the second a l t e r n a t i v e  is selected, 
the h o l d e r  of the scrip is not e n t i t l e d  to the p r iv i l eg e s of 
s hare o w n e r s h i p  until the e x c h a n g e  of scrip a g g re g a ti n g  a 
full share. U n d e r  su b s ec t i o n  (c), the board may est a b li s h 
m a c h i n e r y  to e l i m i n a t e  the o u t s t a n d i n g  scrip so long as it is 
n o t i c e d  on the s c ri p  at the time of issuance.

ACC S e c t i o n  .355 c o n t i n u e s  the L e g i s l a t u r e ' s  prior 
d e t e r m i n a t i o n  t.iat it would not f o l l o w  the Model Act which 
g ives the b o a r d  a third option, under which it could elimi- 
nace f r a c t i o n a l  shares by s i m p l y  p a yi n g  t heir fair market
value. G i v e n  the d i f f i c u l t i e s  e x p e r i e n c e d  with that Model 
A ct p r o v i s i o n  (see, e.g., T e s c h n e r  v. C h f c a q o  Title & 
T r u s t  C o . , 59 1 1 1 . 2d 452, 322 N .E .2d 54 ( 1974 )), that d e c i -
sion seems wise. A further r e ason for o p t i ng  to continue
p r i o r  A l a s k a  p o l i c y  is to p r e v en t  the use of this "cash out"
o p t i o n  to f a c i l i t a t e  m a n a g e m e n t  s t r a t e g i e s  to e l i mi n at e  o u t­
side s h a r e h o l d e r s  in a move to "go pr i va t e ".  The technique 
is a b o a r d  o r d e r e d  reverse stock split that is ca l c ul a t ed  to 
r e d u c e  o u t s i d e r  s h a r e h o l d i n g s  to f r a c t i o n s  which can then be 
c a s h e d  out i r r e s p e c t i v e  the w i s h e s  of those s h areholders.

C O M P A R I S O N  W I T H  THE FINAL D R A F T  OF THE RMBCA: R MBCA Section
6 . 0 4  is f u n c t i o n a l l y  similar to ACC Section .355, except that 
it g r a n t s  the third, or "cash out", option p r e v i o u s l y  r e j e c t­
ed by tne A l a s k a  L eg i s l a t u r e .

S e c t io n  .358 D I S T R I B U T I O N S ;  C O N D I T I O N S

Section .360 P R O H I B I T E D  D I S T R I B U T I O N ;  I N A B IL I TY  TO MEET MATURING
D E B T S  AND L I A B I L I T I E S

S ection .363 P R O H I B I T E D  D I S T R I B U T I O N  OF JUNIOR SHARES; 
L I Q U I D A T I O N  P R E F E R E N C E
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S e c t i o n  .365 P R O H I B I T E D  D I S T R I B U T I O N  TO J U N I O R  SHAR ES ;  RATIO OF
R E T A I N E D  E A R N I N G S

O R I G I N :  A CC S e c t i o n  .358 s u p p l a n t s  the e a r n e d  surplus t e s t
of AS 1 0 . 0 5 . 2 0 4 ( 1 )  ( p a y m e n t s  of d i v i d e n d s )  and .012 ( r e p u r ­
chas e  of s h a r e s ) .  With the a d d i t i o n s  and d e l e t i o n s  noted in 
the O f f i c i a l  C o m m e n t , it is p r e m i s e d  upon the amended v e r s i o n  
of S e c t i o n  5 0 0  of the GCL.

ACC S e c t i o n  .360 r e p l a c e s  AS 1 0 . 0 5 . 2 0 1  and is b ased on 
GCL S e c t i o n  501.

A C C  S e c t i o n  .363 is t a k e n  f r o m  GCL S e c t i o n  502, and 
r e p l a c e s  AS 1 0 . 0 5 . 2 0 7 ( 4 ) .

A CC S e c t i o n  .365 a d o p t s  the l a n g u a g e  of GCL S e c t i o n
503, and s u p p l a n t s  AS 1 0 . 0 5 . 2 0 7 ( 3 ) .

S U M M A R Y  OF C O V E R A G E :  In g e n e r a l  : ACC S e c t i o n s  . 358 t h r o u g h
.368 c o n t a i n  the e s s e n c e  of a m a j o r  r e f o r m ,  in which a n t i ­
qua t e d  and u n w o r k a b l e  c o n c e p t s  of " b a l a n c e  s h e e t "  and " e a r n e d  
s u r p l u s "  ( w i t h  the m y r i a d  of e x c e p t i o n s )  are replaced by a 
s i m p l e  r a t i o  of assets to l i a b i l i t i e s  in d e t e r m i n i n g  t h e  
c i r c u m s t a n c e s  in w hi c h  the b o a r d  of d i r e c t o r s  has d i s c r e t i o n  
to d e c l a r e  and pay d i s t r i b u t i o n s  of c o r p o r a t e  assets to 
s h a r e h o l d e r s .  W i t h  m i no r  m o d i f i c a t i o n s  t h e y  are p r e d i c a t e d  
upon the 1 9 7 7  C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n s  Law.

P e n d i n g  p a s s a ge  of C S S B  2 4 6 / H 8  343, Alaska c o n ­
tinu e s  to r e l y  u p o n  a m i d - 1 9 5 0 ' s  v e r s i o n  of the Model A c t .  
To its c r e d i t ,  the A l a s k a  L e g i s l a t u r e  did not authorize c e r ­
tain a s p e c t s  of S e c t i o n  45 of the Model Act, w h i c h  would h a v e  
f u r t h e r  e n h a n c e d  the c i r c u m s t a n c e s  in w h i c h  the board c o u l d  
d i s s i p a t e  c o r p o r a t e  assets to the p r e j u d i c e  of creditors and 
tne h o l d e r s  of p r e f e r r e d  and o t h e r  s e n i o r  shar e s . A l a s k a ,  
fo r  i n s t a n c e ,  did not adopt a " n i m b l e  d i v i d e n d s "  p r o v i s i o n  
such as th a t  s u g g e s t e d  by a l t e r n a t i v e  S e c t i o n  45(a) of t h e  
M od e l  Act. F u r t h e r ,  if the d i s t r i b u t i o n  had to be charged to 
" c a p i t a l  a c c o u n t s " ,  A l as k a i n s i s t e d  upon a t w o - t h i r d s  a u t h o­
r i z a t i o n  of the s h a r e h o l d e r s  r a t h e r  than the s i m p le  m a j o r i t y  
s u g g e s t e d  by the Model Act.

N o t w i t h s t a n d i n g  these p r u d e n t i a l  r e j e c t i o n s  of Model 
A c t  s u g g e s t i o n s ,  A l a s k a  was c o m m i t t e d  to a s y s t e m  p r e d i c a t e d  
up o n an e q u i t a b l e  i n s o l v e n c y  t e s t  supp 1 e m p f'' ad by an e x c e p­
tion r i d d e n  e a r n e d  sur pl u s  t e st .  T u,uu gh not as weak as the 
s y s t e m  in s o m e  s t a t e s ,  this s c h e m e  is still p r e m i s e d  u p o n  
u n s o u n d  n o r m s  of "legal a c c o u n t i n g "  and m i r e d  in s t a t u t o r y  
and c o m m o n  law e x c e p t i o n s  w h i c h  m a k e  it n e a r l y  im p os s i bl e  to 
d r a w  s e n s i b l e  l i m i t s  upon the p o w e r  of the boar d.  Such a 
s t a t u s  quo is o b j e c t i o n a b l e  n o t  o n l y  b e c a u s e  it fails to 
d e t e r  t h o s e  b e n t  upon a b u s i ng  c o r p o r a t e  c r e d i t o r s ,  but for 
the mo r e i m p o r t a n t  reason that it fails to gu i de  tne honest 
d i r e c t o r  w h o  is s e e k i n g  m a x i m u m ,  licit f l e x i b i l i t y .

Jn the m i d - 1 9 7 0 ' s ,  the C a l i f o r n i a  L e g i s l a t u r e  joined 
the bar a s s o c i a t i o n  of tnat s t a t e  in the c r e a t i o n  of a com- 
m i t t e e  to s t u d y,  with a view t o w a r d  r e v i s i o n ,  the C a l i f o r n i a  
C o r p o r a t i o n s  C o de .  At that time, C a l i f o r n i a  law relied upon 
the e a r n e d  s u r p l u s  test b u r d e n e d  by the p o s s i b i l i t i e s  of
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r e d u c t i o n  surplus and n i m b l e  di v i de n d s .  Two i r r e b u t t a b l e  
c r i t i c i s m s  set the s t a g e  for reform: (1) the e x i s t i n g
r e s t r a i n t s  upon d i s s i p a t i o n  of c o r p o r a t e  assets a f f o r d e d  
i n s u f f i c i e n t  protect ion t o  c o r p o r a t e  cr e d it o r s ;  and, (2 ) the 
language of the law m e a n t  little to accountants who were 
relied upon to prepare and audit the books and r e c o r d s .  
After a substantial d e b a t e ,  the 1977 C a l i f o r n i a  C o r p o r a t i o n s  
Code was f ra m ed  in a m a n n e r  desi g ne d  to meet both of t h e s e
p r o b l e m  areas. The e a r n e d  surplus test was junked. A l s o
d i s c a r d e d  wer e  the c o n c e p t s  of par value, stated capital, and 
all m a n n e r  of capital s u r p l u s .  In their place the s t a t u t e  
a r t i c u l a t e d  a simple test of the ratio of assets to c o r p o r a t e  
l i a b i l i t i e s .  For the p u r p o s e  of c o m p l y i n g  with this t e s t ,
the c o r p o r a t e  books were t o  be kept in a c co r da n c e with G e n e r ­
ally A c c e p t e d  Accounting P r i n c i p l e s  (GAAP).

In 1980, the A l aska Code R e v i s i o n  Commission c o n c l u d e d  
that both the s u b st a n ti v e  scheme and d e f e r e n c e  to the a c­
counting  profession p i o n e e r e d  in C a l i f o r n i a  were worthy m o ­
dels for a new Alaska C o r p o r a t i o n s  Code. Accordingly, w i t h  
the m o d i f i c a t i o n s  h e r e i n a f t e r  noted, A l a s k a  is presented w i t h  
the o p p o r t u n i t y  to b e c o m e  the second state to adopt the 
r a t i o / a s s e t s  surplus test.

P r o t e c t  i on of Cred i t o r s : P r o t e c t i o n  for the l e g i t i m a t e
i n t erests of corporate c r e d i t o r s  begi n s with ACC S e c t i o n  
. 3 6 0 ' s i n j u n c t i o n  that no d i s t r i b u t i o n  (defined by ACC S e c ­
tion .990( 17 ) as a transfer of cash or p r o p e r t y  by a c o r p o r a ­
tion to its shareholders w i t h o u t  c o n s i d e r a t i o n )  may be u n d e r ­
taken when the result w o u l d  p r o d uc e  e q u i t a b l e  insolvency.. 
The c o n t e n t  of this e q u i t a b l e  i n s o l v e n c y  restraint has b e e n  
a lt er e d  in several p a r t i c u l a r s :

N e i t h e r  a c o r p o r a t i o n  nor any of its 
su b si diaries s h a l l  make any d i s t r i­
but i o n  to the c o r p o r a t i o n ' s  s h a r e­
hol d e r s  if the c o r p o r a t i o n  or the 
s u b s i d i a r y  m a k in g  the d i s t r i b u t i o n  
is, or as a result ther e of  w o u l d  be, 
l i k e l y  to be u n a b l e  to meet its 
l ia b i l i t i e s  as t h e y  mature.

Two s i g n i f i c a n t  changes are i n c o r p o r a t e d  in this f or mulation 
of the e q u i t a b l e  insolvency s t a n d a r d .

The "l i k el i h o o d "  e l e m e n t  of the f o r m u l a  is intended to
be more r e s t r i c t i v e  than the trad it i on a l  inquiry. A S
1 0 . 05.201 asked whether the c o r p o r a t i o n  is now, or, g i v i n g  
effect to the dividend, w o u l d  be i nsolvent. ACC Section .3 6 0 
is more c a u t i o u s ,  p r o h i b i t i n g  d i s t r i b u t i o n s  if the corpora - 
tion is, or g i v in g  effect to the d i s t r i b u t i o n ,  would l i k e l y
be unabl e  to meet its l i a b i l i t i e s  as they mature.

The i n c l u s i o n  of s u b s i d i a r i e s  is the second reform. A 
p a re n t c o r p o r a t i o n  and its s u b s i d i a r i e s  are to be considered 
as a unit; the v a r i o u s - c o r p o r a t e  shells are disregarded in 
favor of v i e w i n g  the financial p o s i t i o n  of the total o p e r a­
tions of an a f f il i a t e d  group. For a d e f i n i t i o n  of "subsidi­
ary" see ACC Sect.ion .990(42 ).

A s s u m i n g  that i n s o l v e n c y  w it h i n the m e a n in g  of ACC 
Section .360 is not threatened, ACC Section .353 establishes



two c i r c u m s t a n c e s  u n d e r  w i t h  the b o a r d  enjoys d i s c r e t i o n  to 
d e c l a r e  and pay a d i s t r i b u t i o n  to s ha r e holders.

D i s t r i b u t i o n s  in c a s h  or o t h e r  assets m a y  be d e c l a r e d  
and p a i d  a g a i n s t  " r e t a i n e d  earnings" ( A C C  S e c ti o n
. 3 5 8 ( a ) ( 1 ) ) .  L i k e  t h e  e a r n e d  s u r p l u s  test, t h i s  r e q u i r e m e n t  
r e f l e c t s  a l e g i s l a t i v e  j u d g m e n t  t h a t  routine d i s t r i b u t i o n s  
s h o u l d  on l y  be m a d e  f r o m  o p e r a t i n g  p rofits. U n l i k e  the Model 
Act, the ACC c o n t a i n s  no p r o v i s i o n  for p e r m i t t i n g  net o p e r a­
ting l o s s e s  to be c h a r g e d  off by w r i t i n g  down c a p i t a l  s u r­
plus. There is no s u c h  c o n c e p t .  If the c o r p o r a t i o n  c a n n o t  
m a k e  the payment o u t  of asse t s  c h a r g e d  a g a i n s t  r e t a i n e d
e a r n i n g s ,  the ACC d e e m s  it a d i s t r i b u t i o n  in p a r t i a l  l i q u i d a­
tion.

D i s t r i b u t i o n s  i n  p a r t i a l  l i q u i d a t i o n  are w i t h i n  the 
d i s c r e t i o n  of the b o a r d  if a two p a r t  test is met.

T h e  first r e q u i r e m e n t  is that the assets of t h e  c o r p o­
r a t i o n  w h i c h  would r e m a i n  af t er  the d i s t r ib u ti o n  a r e  at least 
equal to 1.25 time l i a b i l i t i e s .  C o m p l i a n c e  with t h i s  r a ti o  
g u a r a n t e e s  a m i n i m u m  c u s h i o n  to c r e d i t o r s  in that t h e  c o r p o­
r a t i o n  m u s t  continue t o  h o l d  five d o l l a r s  of assets f o r  e v e r y  
f o u r  d o l l a r s  of 1 iabi 1 i t i e s .

T he second r e q u i s i t e  f o c u s e s  up on  current l i q u i d i t y  of 
the c o r p o r a t i o n .  T h e  g e n e r a l  rule is that the c o r p o r a t  i on 1 s 
c u r r e n t  a s s e t s  be at l e as t  equal to current l i a b i l i t i e s .  
Both c u r r e n t  assets a n d  c u r r e n t  l i a b i l i t i e s  are d e f i n e d  by
G e n e r a l l y  Acce p t ed  A c c o u n t i n g  P r i n c i p l e s .  Special c o n c e r n  is 
m a n i f e s t  f or c o r p o r a t i o n s  w h ic h  have a recent h i s t o r y  of 
p a y i n g  m o r e  in i n t e r e s t  on t h ei r  d e b t  than their e a r n i n g s  
w o u l d  r e f l e c t  if i n t e r e s t  and t ax e s w e re  not d e d u c t e d  in 
c o m p u t i n g  net profits. S u c h  c o r p o r a t i o n s  must c o m p l y  wit h  a 
f u r t h e r  r e q u i r e m e n t  t h a t  c u r r e n t  a s s e t s  be at l e a s t  1.25 
times c u r r e n t  l i a b i l i t i e s .

P r o t e c t i n g  the i n t e r e s t s  of s e n i o r  s h a r e s : The b as i c
t hr u s t of b o t h  classical a n d  the r a t i o / a s s e t s  r e s t r a i n t s  upon 
d i s t r i b u t i o n s  has been t h e  p r o t e c t i o n  of creditors. This 
e m p h a s i s  is natural, f o r  by d e f i n i t i o n  the creditor is an 
" o u t s i d e r "  pr e cl u de d  f r o m  any d i r e c t  v oi c e in c o r p o r a t e  m a n ­
ag e m e n t .  The ACC a l s o  a t t e m p t s  to a c c o m m o d a t e  a s e c o n d  
s o u r c e  of r e c u r r e n t  t e n s i o n  r e s p e c t i n g  di s tr i b u t i o n :  the
i n t e r e s t s  of q u a s i - o u t s i d e r s  who have p u r c h a s e d  shares with 
e i t h e r  a d i v i d e n d  or l i q u i d a t i o n  p r e f e r e n c e .

" ' e n i o r  shares" a c h i e v e  this s t a t u s  by dent of a c o n ­
trac t  j e t w e e n  the c o r p o r a t e  i s s u e r  and the holder of the 
s e c u r i t i e s .  The s p e c i f i c  t e r m s  used to i d e n t i fy  this ar- 
r a n g e m e n t  is "the i n d e n t u r e . "  W n i l e  the c o n t e n t  of an i n d e n ­
ture m a y  r e f l e c t  specific u n d e r s t a n d i n g s  b e t w e e n  the p o t e n ­
tial i n v e s t o r s  and the c o r p o r a t i o n ,  mos t  are c o mp rised o 
e i t h e r  or b o t h  of the f o l l o w i n g  e l e m e n t s :  (1) a " d i v i d e n
p r e f e r e n c e "  (the holders of t h i s  c l a s s  of stock are " g u a r a n ­
teed" a d i v i d e n d  p r e f e r e n c e  ov e r  s u b o r d i n a t e d  or " j u n i o r "  

c l a s s e s  of s t o c k ) ;  and (2) a " 1 i q u i d a t i o n■pre f e r e n c e "  (in tne 
e v e n t  of d i s s o l u t i o n ,  the h o l d e r s  are g u a r a n t e e d  a p r e f e r e n ­
tial c l a i m  to assets which e x c e e d  the c l a i m s  of all c r e d i ­
tor s ) .  N e i t h e r  of these g u a r a n t e e s  is c h i s e l e d  in s t o n e .  
P e r f o r m a n c e  is permitted o n l y  if the c o r p o r a t i o n  can o t h e r ­
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wise meet its legal o b l i g a t i o n s .  Thus if the d i s t r i b u t i o n  
w o u l d  threaten t h e  s e c u r i t y  of c re d i t o r s  m a n d a t e d  by ACC 
Secti o n .358, it c a n n o t  be made to even senior sha r es .

A d d i n g  to the v u l n e r a b i l i t y  of the hold e r s of these 
s e c u r i t i e s  is a t h i r d  c la ssical f e a t u re  of t h e i r  status: 
they n o r m a l l y  do not enjoy a right to elect m e m b e r s  to the 
board of direc t or s .  The d i r e c t o r s  are, instead, elected by 
the owners of the j u n i o r ,  or "c o mm o n ",  shares. Unless r e­
stra i n e d  by e a s i l y  u n d e r s t o o d  gu i d el i n e s ,  there is danger 
that the d i r e c t o r s  will advance the interests of their c o n­
sti t u e n t s  at the e x p e n s e  of the n o n - v o t i n g  senior shares.

AS 1 0 . 0 5 .2 0 7  and .210 show that the L e g i s l a t u r e  has 
long been i n t e r e s t e d  in a f f o r d i n g  protection to senior 
shares. ACC S e c t i o n  .365 c o n t i n u e s  this policy by r e s t r i c t­
ing the board's a u t h o r i t y  so that there can be no d i s t r i b u­
tion to junior s h a r e s  unless the amount of r e t a i n e d  earnings 
i m m e d i a t e l y  prior t h e r e t o  equal or exceeds the a m o u n t  of the 
p r o p o s e d  d i s t r i b u t i o n  plus the a g g r e g a t e  amounts of c u m u l a­
tive div idends in arre a rs  on all shares having a dividend 
p r e f e r e n c e .  The n et effe c t of ACC Section .365 is to f o r e­
close the use of p a y m e n t s  in partial liquidation to holders 
of j u n i o r  shares so long as the indenture o b l i g a t i o n s  to 
senior shares are u n m e t .

The l i q u i d a t i o n  p r e f e r e n c e  of senior shares is guarded 
by ACC Section .363. By its terms neither a c o r p o r a t i o n  nor 
any of its s u b s i d i a r i e s  may make any d i st r i b u t i o n  to junior 
shares if, after g i v i n g  effect to the proposed d i s t r i b u t i o n ,  
the e x cess of c o r p o r a t e  assets over liabilities w o u l d  be less 
than the l i q u i d a t i o n  over the c lass or series to which the 
d i s t r i b u t i o n  is m a d e .

C O M P A R I S O N  WITH T H E  FINAL D RAFT OF THE RMBCA: If s up p o r t e r s
could be found for a c o n t i n u a t i o n  of the baroque c o n c e p t s  of 
"legal accounting'' c o n t a i n e d  in c u r r e n t  Alaska law, they will 
find no comfort in the RMBCA. The official c o m m e n t  to RMBCA 
Section 6.40 m a k e s  it clear that it is intended to "sweep 
away all the d i s t i n c t i o n s  among the various types of surplus 
and impose r e a l i s t i c  restrictio.ns on d i s t r i b u t i o n s  build 
around the equity i n s o l v e n c y  test of earlier s t a t u t e s . "  (p. 
6-60). The R M B C A  also f o l l o w s ' t h e  C a l i f o r n i a / A C C  approach 
and y i e l d s  all n o t i o n s  of legal a c co u n t i n g .  It stops short, 
however, of r e q u i r i n g  that b ooks and records a c c o r d i n g  to 
g e n e r a l l y  accepted a c c o u n t i n g  p r i n c i p l e s .  While it expects 
that ". . .their u s e  will be the basic rule in m o s t  cases. .

." the final j u d g m e n t  is left w i t h i n  the b u s i n e s s  j u d gm e n t 
of the b o a r d . (6 - 78  ).

T here are d i f f e r e n c e s  b e t w e e n  the existing C a l i f o r n i a  
and p r o p os e d  A l a s k a  st a t ut e s  and R M B C A  Section 6 . 4 0 .  While 
the f o r me r  use the e q u i t y  i n s o l v e n c y  test as the f i r s t  of a 
two p r o ng  concept, R M B C A  Section 6.40 relies upon it almost 
e x c l u s i v e l y .  Put m o s t  simply, the cush i on  of 55 in assets to 
e ve r y  $4 in l i a b i l i t i e s  is not m a n d a t o r y  under R M B C A  Section 
6.40. The standard is e x p l ic i t under the proposed c o n te n t  of 
the ACC. It would p r e s e n t  a m o v i n g  target under the RMBCA. 
A miss would e n s u r e  harm to c r e d i t o r s  and promote litigation



a g a i n s t  the d i r e c t o r s  and s h a r e h o l d e r s  of the d e f a u l t i n g  
e n t it y .  N e i t h e r  s e e m s  a d e s i r a b l e  o u t c o m e .

R M B C A  S e c t i o n  6 . 4 0 ( c ) ( 2 )  does c o n t a i n  p r o t e c t i o n  for 
the h o l d e r  of s e n i o r  s e c u r i t i e s  w h i c h  is s i m i l a r  in o b j e c t  to 
ACC S e c t i o n  .360.

S e c t i o n  .368 E X C E P T I O N  FOR P U R C H A S E  OR R E D E M P T I O N  OF S H A R E S  OF
D E C E A S E D  S H A R E H O L D E R

O R I G I N :  A C C  S e c t i o n  .368 is new to A l a s k a  law; it is taken
v e r b a t i m  f r o m  GCL S e c t i o n  503. 1.

S U M M A R Y  OF C O V E R A G E :  It is often d e s i r a b l e  in s m a l l e r  c o r p o­
rat i o n  to p r o v i d e  f o r  the d e a t h  of a s h a r e h o l d e r  with a plan 
p e r m i t t i n g  the c o r p o r a t i o n  to p u r c h a s e  or r e d e e m  the shares 
of the d e c e a s e d .  Such a p la n  p r e v e n t s  the p o t e n t i a l l y  t r o u­
b l e s o m e  p r o b l e m s  of h a v i n g  the d e c e a s e d ' s  h eirs p a r t i c i p a t i n g  
in the b u s i n e s s .  A c o m m o n  m e t h o d  use d  in e f f e c t i n g  such 
p l a ns  is a c o r p o r a t e  p u r c h a s e  of i n s u r a n c e  on the s h a r e­
ho l d e r ' s  life. The i n s u r a n c e  p r o c e e d s  are to be used for the 
p u r c h a s e  or r e d e m p t i o n .  A CC S e c t i o n  .368 p r o v i d e s  that, 
n o t w i t h s t a n d i n g  an i n a b i l i t y  to c o m p l y  w i t h  S e c t i o n s  358 
t h r o u g h  .365, the a m o u n t  of the p r o c e e d s  f r o m  the p o l i c y  in 
e x c e s s  of the total a m o u n t  of p r e m i u m s  pa i d m a y  be used to 
p u r c h a s e  or r e d e e m  the d e c e d e n t ' s  s h ar e s.

C O M P A R I S O N  W I T H  THE FI N A L D R A F T  OF THE R M BC A :  The R M B C A
c o n t a i n s  no e x p l i c i t  p r o v i s i o n  e n a b l i n g  such lim i t ed  r e p u r­
chas e  p l a n s .

S e c t i o n  .370 I N A P P L I C A B I L I T Y  TO R E G U L A T E D  I N V E S T M E N T  C O M P A N Y

O R I G I N :  A CC S e c t i o n  .370 is new to A l a s k a  law, and is d e ­
riv e d  f r o m  GCL S e c t i o n  504.

S U M M A R Y  OF C O V E R A G E :  In order' to a v o i d  any c o n f l i c t  with
f e d e r a l  law, an e x c e p t i o n  to the p r o v i s i o n s  of ACC S e c t i o n  
.358 is m a d e  for c o r p o r a t i o n s  d e f i n e d  as r e g u l a t e d  i n v e s t m e n t  
c o m p a n i e s  u n d e r  the U n i t e d  S t a t e s  Int e rn a l R e v e n u e  Code.

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R MB C A : The R M B C A
a p p e a r s  to h a v e  no c o m p a r a b l e  e x c e p t i o n ,  a l t h o u g h  the r e s u l t
w o u l d  d o u b t l e s s  be r e a c h e d  t h r o u g h  l i t i g a t i o n .

S e c t i o n  .373 S H A R E  D I V I D E N D S :  R E S T R I C T I O N S

O R I G I N :  T h i s  s e c t i o n  is a r e e n a c t m e n t  w i t h o u t  c h a n g e  of AS
1 0 . 0 5 . 2 0 4 ( 5 ) ,  and ‘is p r e d i c a t e d  upon S e c t i o n  45(e) of the 
MBCA.

S U M M A R Y  OF C O V E R A G E :  Share d i v i d e n d s  p r e s e n t  no d i r e c t
t hre a t to c r e d i t o r s  who are p r o t e c t e d  by the r a t i o / a s s e t s
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surplus test of ACC Section .358. Ho wever, if the c o r p o­
ration has more than one class of shares, the power of the 
board to d i s t r i b u t e  shares of the "sen i o r"  or " p r e f e r r e d "  
class to the c o mm o n  s h a r e h o l d e r s  as a d i v i d e n d  is a d i rect 
threat to their p r o po r t i o n a l  i n terest in the c o r p o r a t i o n .  
ACC S e c t i o n  .373 c o n t i n u e s  A l a s k a  law by p r o h i b i t i n g  the 
board f r o m  t a k i n g  such a step unles s  it is a u t h o r i z e d  in the 
art i c le s  or is the subject of a m a j o r i t y  vote of the holders 
of the s e n i o r  shares.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
6.23 is f u n c t i o n a l l y  identical to ACC Sect io n  .373.

Sect io n  .375 A D D I T I O N A L  R E S T R I C T I O N S  IN A R T I C L E S ,  3 Y L A W S , 
I N D E N T U R E S  OR A G R E E M E N T S

ORIGIN: This section does not c h an g e  prior A l a s k a  law; it
m e r e l y  m a k e s  the law e x p licit.

S U MM A RY  OF C O V E R A G E :  ACC Section .375 m a k es  it e x p l i c i t  tnat
the p r o v i s i o n s  of the ACC on the d e c l a r a t i o n  of d i v i d e n d s  and 
p u r c h a s e  or r e d e m p t i o n  of shares do not "occu p y  the field" 
and t h e r e b y  p r e v e n t  f u r th e r  r e g u l a t i o n  by the articles, b y­
laws, i n d e n t u r e s  or agreements.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: R MB C A  Section
6.40 c o n t a i n s  a p r e f a t o r y  clause which a c c o m p l i s h e s  the same 
r e s u 11 as ACC Sec ti o n .37 5 .

Sect io n  .378 L I A B I L I T Y  OF S H A R E H O L D E R S  R E C E I V I N G  P R O H I B I T E D  
D I S T R I B U T I O N S ;  SUIT A G A I N S T  S H A R E H O L D E R S

ORIGIN: ACC S e c ti o n .378 is new to A l a s k a  law, and is d e­
rived fr o m  GCL Section 506. It s u p p l e m e n t s  ACC Section 
.480(b), itself a r e e n a c t m e n t  of AS 1 0. 0 5 .2 2 5.

S U M MA R Y  OF C O V E R A G E :  ACC Section .378 p r o v i d e s  a n o n - e x c l u­
sive r e m e d y  a g a i n s t  s h a r e h o l d e r s  who have r e c e i v e d  any d i s­
trib u t i o n  with k n o w l e d g e  that it is illicit. The r e m e d y  runs 
to the c o r p o r a t i o n  and may be a s s e rt e d  to the use of the 
c o r p o r a t i o n  by any n o n - c o n s e n t i n g  c r e d i t o r  for v i o l a t i o n  of 
S e c t io n s .353 or .360, prov i d ed  that the c r e d i t o r ' s  c l a i m  had 
arisen p r i or  to the d i s t r i b u t i o n .  Under s u b s e c t i o n  (b), n o n­
co n s e n t i n g  hoi 'prs of senior shares may c o m m e n c e  the action 
for v i o l a t i o n  of Section .363 or .365 p r o v i d e d  that the 
senior s h ares were held at the time of the d i s t r i b u t i o n .

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
8 . 3 3 ( b ) ( 2 )  a c h i e v e s  the goal of ACC Section .378 by i n d i r e c­
tion. S h a r e h o l d e r s  are re n de r e d liable for c o n t r i b u t i o n  to a 
d i r e c t o r  sued for an illicit d i s t r i b u t i o n  to the e xt e nt  that 
they knew it to be in v i ol a t io n  of the act or p r o v i s i o n s  of 
the art i cl e s .
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S e c t i o n  . 3 8 0  I D E N T I F I C A T I O N  OF D I S T R I B U T I O N  IN N O T I C E  TO

S H A R E H O L D E R S

O R I G I N :  A C C  S e c t i o n  .380 is t aken f r o m  GCL S e c t i o n  507. It
r e p l a c e s  AS 1 0 . 0 5 . 2 0 7 ( 5 ) .

S U M M A R Y  OF C O V E R A G E :  In o r d e r  to set the s t a g e  for r e c o v e r y
of i l l i c i t  d i s t r i b u t i o n s  and to i n f o r m  s h a r e h o l d e r s  when a 
d i v i d e n d  r e p r e s e n t s  a par t i al  l i q u i d a t i o n  (as o p p o s e d  to a 
d i s t r i b u t i o n  of p r o f i t s ) ,  ACC S e c t i o n  .380 r e q u i r e s  that 
m a n a g e m e n t  i d e n t i f y  the s o u r c e  and a c c o u n t i n g  t r e a t m e n t  of a 
d i v i d e n d  c h a r g e d  a g a i n s t  any s o u r c e  o t h e r  than the r e t a i n e d  
e a r n i n g s  a c c o u n t .  Such a p o l i c y  is c o n s i s t e n t  with c u r r e n t  
A l a s k a  p r a c t i c e .  AS 1 0. 0 5 . 2 07(5) r e q u i r e s  i d e n t i f i c a t i o n  of 
d i s t r i b u t i o n s  in p a r t i a l  l i q u i d a t i o n .

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M BCA: R M B C A  S e c t i o n
6 . 4 0  d o e s  not r e q u i r e  that s h a r e h o l d e r s  be g iven this p r u d e n­
tial i n f o r m a t i o n .  O m i t t i n g  such a step f a i l s  to alert 
A l a s k a n s  of p o t e n t i a l l y  f a v o r a b l e  tax t r e a t m e n t  of the d i v i­
dend on t h e i r  f e d e r a l  r e t u r n s .

S e c t i o n  .383 . I N A P P L I C A B I L I T Y  TO W I N D I N G  UP A ND I N V O L U N T A R Y  OR
V O L U N T A R Y  D I S S O L U T I O N

O R I G I N :  A CC S e c t i o n  .383 is taken f r o m  GCL S e c t i o n  508.

S U M M A R Y  OF C O V E R A G E :  The p r o v i s i o n s  of A r t i c l e  9 for the

w i n d i n g  up of c o r p o r a t e  a f f a i r s  and the i n v o l u n t a r y  or v o l u n­
tar y  d i s s o l u t i o n  of the c o r p o r a t i o n  are p l e n a r y  in their 
c o v e r a g e .  No a d d i t i o n a l  law is r e q u i r e d  to p r o t e c t  the 
i n t e r e s t  of c r e d i t o r s  and h o l d e r s  of s e n i o r  shares. Thus, 
the p r o v i s i o n s  of S e c t i o n s  .358 t h r o u g h  .365 are maae i n a p­
p l i c a b l e  to such p r o c e d u r e s  by ACC S e c t i o n  .383.

C O M P A R I S O N  W I T H  T H E  F I N A L  D R A F T  OF THE R M B CA :  T he r e  is no
c o m p a r a b l e  p r o v i s i o n  in the RMBCA .

S e c t i o n  .385. R E D E M P T I O N  OF S H A R E S  AT THE O P T I O N  OF C O R P O R A T I O N ;
M A N N E R

O R I G I N :  C u r r e n t  A l a s k a  law p r o v i d e s  no s t a t u t o r i l y  a p p r o v e d
p r o c e d u r e  for  the r e d e m p t i o n  of s h a r e s .  ACC S e c t i o n  .385 is 
d e r i v e d  f r o m  GCL S e c t i o n  509, wit h  the d e l e t i o n  of l a n g u a g e  
in s u b s e c t i o n  (c) w h i c h  w o u l d  have, n o n s e n s i c a l l y ,  r e q u i r e d  a 
c o r p o r a t i o n  to send a n o t i c e  to i t s e l f  if it did not have the 
s h a r e h o l d e r ' s  a d d r e s s .

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .385 c r e a t e s  a s t a t u t o r y
p r o c e d u r e  for r e d e m p t i o n .  The n o t i c e  p r o v i s i o n s  of s u b s e c­
tion (b) are s u b j e c t  to m o d i f i c a t i o n  by the a r t i c l e s  of
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i n c o r p o r a t  ion .

C O M P A R I S O N  WI T H  THE FINAL D RAFT OF THE RMBCA: R MB C A Section
6.31 e m p o w e r s  a c o r p o r a t i o n  to acq ui r e its own shares. H o w­
ever, the R M B C A  does not appear to c o n t a i n  any provision 
d e f i n i n g  the m a n n e r  of taking such a sten.

Section .388 A C Q U I S I T I O N  OF C O R P O R A T I O N ' S  OWN SHAR E S;  R EI S S U A N C E  
OR R E T I R E M E N T

O RIGIN: ACC S e c t i o n  .388 is taken fro m  GCL S e c t i o n  510. It
co n ti n u es  e x i s t i n g  A l a s k a  law (AS 1 0 . 0 5 . 3 1 2  to .345) in
r e q u i r i n g  a f i l i n g  with the c o m m i s s i o n e r  of an ame n d me n t  to
the a r t i c l e s .  It d e p a r t s  from and s i m p l i f i e s  e x i s t i n g  law by 
the e l i m i n a t i o n  of the c o n ce p t of " t r e a s u r y  shares".

S UMM A RY  OF C O V E R A G E :  ACC S e c t i o n  .388 s p e c i f i e s  the t r e a t­
ment to be g iven r e d e e m e d  or r e p u r c h a s e d  shares. They return
to the s t a t us  of a u t h o r i z e d  but u n i s s u e d  shares unless the
art i c le s  p r o h i b i t  r e i s s u a n c e .  If r e i s s u a n c e  is p r ohibited, 
the a r t i c l e s  s t a t i n g  the number of a u t h o r i z e d  shares must be 
a me nd e d  to r e f l e c t  the lower numbe r .  Such an a m e n dm e n t must 
be filed w i t h  the commi ssioner. S h a r e h o l d e r  approval of the 
r e q u ir e d a m e n d m e n t  is u n n e c e s s a r y .

C O M P A R I S O N  W I TH  THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
6.31 is f u n c t i o n a l l y  identical to ACC S e ct i o n .388

S ection .390 C A P I T A L I Z A T I O N  OF R E T A I N S D  E A R N I N G S

ORIGIN: ACC S e c t i o n  .390 c o n t i n u e s  the p o l i c y  of ex isting
A l a s k a  law, wh i c h perm i t s d i r e c t o r s  to in cr e a se  either the 
stated capital (AS 1 0 . 0 5 . 1 0 8 )  or the capital surplus (AS 
1 0 . 05 . 3 6 6 )  a c c o u n t s  by c h a r g i n g  the e a r n ed  s u r p lu s  account. 
There is no c o r r e s p o n d i n g  p r o v i s i o n  in the GCL f i na n c ia l s .

The a c c o u n t i n g  p r o v i s i o n s  of.,existing law r e q u i r e  that an 
amount equal to the total par value of shares d i s t r i b u t e d  as 
d i v i d e nd s  be t r a n s f e r r e d  to the state d  capital a c c o u n t  from a 
surplus a c c o u n t  (AS 1 0 . 0 5 . 2 0 4 ( 4 ) ( A )). No such a ccounting 
t r e a t m e n t  is r e q u i r e d  under the ACC since the use of par 
value has been e l i m i n a t e d .

SUM M A RY  OF C O V E R A G E :  ACC Section .388 p e rm i t s the board to
pass a r e s o’ution w h i c h  t r ansfers amo u nt s  p r o p e r l y  allotted 
to the r e t a i n e d  e a r n i n g s  a c c ou n t into the p a i d - i n  account. 
The e f f e c t  of such a tra n sf e r w o u ld  limit the a b i l i t y  of the 
board 'in f u t u r e  to make d i s t r i b u t i o n s  under ACC Section 
.358(a).

C O M P A R I S O N  W I T H  THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains no s i m i l a r  p ro v i si o n.



A R T I C L E  5. M E E T I N G S  OF S H A R E H O L D E R S

S e c t i o n  .405 M E E T I N G S  OF S H A R E H O L D E R S

O R I G I N :  ACC S e c t  ion .405 is p r e d i c a t e d  upon S e c t i o n  23 of
the M B C A  and S e c t i o n  600( d )  of the GCL. It r e p l a c e s  AS
1 0 . 0 5 . 1 3 8 .

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .405 r e q u i r e s  that s h a r e­
ho l d e r s  of a ny c o r p o r a t i o n  o r g a n i z e d  u n de r  or s u b j e c t  to this 
C h a p t e r  m e e t  at l e a st  once a n n u a l l y .  For the f i rs t  time in 
A l a s k a  law, a s h a r e h o l d e r  is p r o v i d e d  with s t a n d i n g  to seek a 
s u m m a r y  c o u r t  o r d e r  to c o n v e n e  an annual m e e t i n g  if such a 
m e e t i n g  has not been held w i t h i n  the p r i o r  t h i r t e e n  m o n t h
p e ri o d.  A C C  S e c t i o n  . 4 0 5(c) d i f f e r s  fro m  the Model Act in
c o n f e r r i n g  the p o w e r  to s um m o n special m e e t i n g s  of the s h a r e­
hol d e r s  u p o n  the c h a i r m a n  of the b o a r d  and the p r e s i d e n t  of 
the c o r p o r a t i o n .  AS 1 0 . 0 5 . 1 3 3  c o n f e r s  such p o w e r  upon the 
p r e s i d e n t ,  b ut do es  not r e a c h  the c h a i r m a n  of the board.

C O M P A R I S O N  W I T H  THE F I N A L D R A F T  OF THE R MBCA: The c o n t e n t  of
A CC S e c t i o n  .405 is p a r a l l e l e d  in R M B C A  S e c t i o n s  7.01, 7.02,
and 7.03. R M B C A  S e c t i o n  7.01 r e q u i r e s  an annual m e e t i n g  of 
sha r e ho l  deri.. R M B C A  S e c t i o n  7 . 0 3 ( a ) ( 1 )  is s i m i la r  to ACC 
S e c t i o n  . 4 0 5 (b )  in a u t h o r i z i n g  a g g r i e v e d  s h a r e h o l d e r s  s u m m a r y  
a c c e s s  to a c o u r t  o r d e r e d  m e e t i n g  in the event the annual 
m e e t i n g  is not held. Special m e e t i n g s  may be c a l le d  by 
s h a r e h o l d e r s  u n d e r  bot h  ACC S e c t i o n  .405(c) and R M B C A  Sect i o n 
7 .02. The ACC c o n t i n u e s  c u r r e n t  A l a s k a  law and the original 
r e c o m m e n d e d  c o n t e n t  of the Model Act by r e q u i r i n g  that 10% 
of the v o t i n g  s h a r e s  are needed, to call a special meeting.' 
In the e x p o s u r e  d r a f t  S e c ti o n  7 . 0 2 ( a ) ( 2 )  r e c o m m e n d e d  that the 
m i n i m u m  be l o w e r e d  to 5%. In the final dr a f t the f i g u r e  was 
r e s t o r e d  to the t r a d i t i o n a l  10%.

S e c t i o n  .408 C L O S I N G  OF T R A N S F E R  B O O K S  AND F I X I N G  R E C O R D  DATE

O R I G I N :  ACC S e c t i o n  .408 is p r e d i c a t e d  upon S e c t i o n  30 of
the M 3 C A  w i t h  two m o d i f i c a t i o n s .  In both s u b s e c t i o n s  (a) and 
(b), the Mo d el  A c t ' s  ten d ay m i n i m u m  p e r i o d  b e f o r e  the action 
is taken has been e x t e n d e d  to t w e n t y  days, to f u r t h e r  the use 
of the t w e n t y  da y n o t i c e  p e r i o d s  found t h r o u g h o u t  the ACC. 
AS 1 0 . 0 5 . 1 4 4  u t i l i z e s  a ten day per i o d.  Also, s i x t y  day 
l i m i t a t i o n s  have r e p l a c e d  the f i f ty  day f o r m u l a  now found in 
A l a s k a  law r e s p e c t i n g  the c l o s i n g  of t r a n s f e r  books or f i x i ng  
of a r e c o r d  date. F i n a l l y ,  the ACC f o l l o w s  the Model Act in 
m a k i n g  a s h a r e h o l d e r  list c o m p i l e d  from the c l o s e d  t r a n s f e r  
b oo k s  or by v i r t u e  of the r e c o r d  date e f f e c t i v e  as to any

\
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S U M MA R Y  OF C O V E R A G E :  ACC Secti o n  .408 p r o v id e s  three a l t e r­
natives for e f f e c t i n g  a d e t e r m i n a t i o n  as to shares entitled 
to vote in an annual or special m e e t in g ,  or to p ar t i c i p a t e  in 
a d i s t r i b u t i o n .  Under the first a l t e r n a t i v e ,  the board may 
si mply c l o s e  the stock t r a n s f e r  books. A second alternative 
is for the b oard to d e c l ar e  a "record date" for such d e t e r m i­
nation. F i n a l l y ,  the d e f a u l t mode for d e t e r m i n i n g  the s h a r e­
holders if the board has not e x e r c i s e d  its options under the 
first or s e c o nd  a l t e r n a t i v e  is to adopt the date on which the 
noti ce  of the m e e t i n g  is called, or the date that the r e s o l u­
tion of the board d e c l a r i n g  the d i s t r i b u t i o n  is adop ted.

C O M P A R I S O N  WITH THE FINAL D R A F T D R A F T  OF THE RMBCA: RMBCA
S ec t i o n s  7.07 and 7.05(d) c o n t a i n  the three a l t er n at i v es  
s p e c i f i e d  in ACC S e c ti o n .408 with s l i g h t l y  d if f e r i n g  m i n i m u m  
and m a x i m u m  times.

a d j o u r n m e n t  of the m e e t i n g .

S e ct i on  .410 N O T I C E  OF S H A R E H O L D E R S '  M E E T I N G

ORI GI N : ACC S e c t i o n  .410 is p r e d i c a t e d  upon MBCA Section 29
and AS 1 0 . 0 5 . 1 4 1 .  The only ch ange is to set a twenty day 
m i n i m u m  for deli very of notice, a general p o licy runn i n g 
t h r o u g h o u t  the ACC.

S U MM A RY  OF C O V E R A G E :  ACC Section .410 e s t a b l i s h e s  the m i n i­
mu m  c o n t e n t  and the m i n i m u m  and m a x i m u m  time re s t ra i nt s  on 
w r i t t e n  or p r i n t e d  notice for annual or special meetings. 
The n o t i c e  must be " d e l i v e r e d "  not less than t w e n ty  nor more 
than f i f t y  days before the date of an annual or special 
m e eting, and in e v e r y  instance, the notice must state the 
place, day, and hour of the m e e t i n g .  For special me et i n gs  
only, the n o t ’ce must also d e c l a r e  the p u rp o se ( s ) for which 
the m e e t i n g  is ..eing co n vened.

C O M P A R I S O N  WITH THE FINAL D RA F T  OF THE RMBCA: R MBCA Section
7.05 is in s u b s t a n t i v e  accord with ACC Section .410. The 
R M B C A  does p r o p o s e  a m i n i m u m  of' 10 and a m a x i m u m  of 60 days 
for notice. The ACC uses 20 and 50.

S ection .413 V O T I N G  LIST; L I A B I L I T Y

ORIGI N : ACC Sec t i on  .413 is p r e d i c a t e d  upon AS 10.05.147,
which was b a s ed  upon the p r e - 1 9 6 2  v e r s i on  of Section 31 of 
the MBCA. ACC Secti o n  .413(c) is based upon MBCA Section 31 
and AS 1 0 . 0 5 . 1 5 0 .

SUM M A RY  OF C O V E R A G E :  ACC Section .413 m a n d a t e s  that at least
t w enty days p rior to each m e e t i n g  of s h a r e h o l d e r s , the o f f i­
cer or agent h a v in g  c h ar g e  of the stock t ransfer books make a 
list of all s h a r e h o l d e r s  e n t i t l e d  to vote. This list must be 
kept open and s u b j e ct  to i n sp e c ti o n by a s h a r e h o l d e r  at any
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ti m e d u r i n g  u sual b u s i n e s s  h ours for a p e r i o d  of t w e n t y  days 
p rior to the m e e t i n g .  Th is  r i g h t  of i n s p e c t i o n  pr i o r to the 
m e e t i n g  m a y  be e x e r c i s e d  by an a g e n t  or a t t o r n e y  of the 
s h a r e h o 1d e r .

ACC S e c t i o n  . 4 1 3 ( c ) i m p o s e s  a civil l i a b i l i t y  p e n a l t y  of 
$ 5 0 0 0  u p o n  an o f f i c e r  or a g e n t  h a v i n g  c h a r g e  of the stock 
t r a n s f e r  b o o k s  who f a i l s  or r e f u s e s  to p r e p a r e  or e x h i b i t  
such a list as a b o v e  p r o v i d e d .  Such a l i a b i l i t y  runs to the 
s h a r e h o l d e r  or j o i n t l y  among s h a r e h o l d e r s  m a k i n g  w r i t t e n  
r e q u e s t  f o r  the p e r f o r m a n c e  of the d u t i e s  i m p o s e d  by this 
s e c t i o n .

C O M P A R I S O N  W I T H  T HE F I N A L  D R A FT  OF THE R M B C A :  R M B C A  S e c t i o n
7.20 s u b s t a n t i a l l y  m i r r o r s  the p r o v i s i o n s  of ACC S e c t i o n  
.413. R M B C A  S e c t i o n  7 . 2 0 ( d )  s a n c t i o n s  a s u m m a r y  c o u r t  o r d e r­
ed i n s p e c t i o n  in the c a s e  that the a c c e s s  to the s h a r e h o l d e r  
list m a n d a t e d  is d e n i e d .  A s i m i l a r  p r o v i s i o n  is f o u n d  in ACC 
S e c t i o n  . 4 3 0 ( d ) .  R M B C A  S e c t i o n  7 . 2 0  d o e s  not e s t a b l i s h  any 
p o t e n t i a l  c i v i l  l i a b i l i t y  in the e v e n t  of a denial of i n s p e c­
tion r i g h t s .  In his a d d r e s s  to the A l a s k a  Bar A s s o c i a t i o n  
C o n v e n t i o n  P r o f e s s o r  H a m i l t o n  s t a t e d  the view t h at  p e r s o n a l  
l i a b i l i t y  s a n c t i o n s  are r a r e l y  i m p o s e d  and thus do not serve 
as a p r a g m a t i c  d e t e r r e n t .

S e c t i o n  .415 Q U O R U M  OF S H A R E H O L D E R S

O R I G I N :  AC C S e c t i o n  .415 ( a)  is p r e d i c a t e d  upon M B C A  S e c t i o n
32 and AS 1 0 . 0 5 . 1 5 3 ,  and r e f l e c t s  no c h a n g e  in e x i s t i n g
A l a s k a  law. A CC S e c t i o n  .415(b) is p r e d i c a t e d  upon GCL S e c­
tion 6 0 2 ( b ) ,  and is u n p r e c e d e n t e d  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  A b s e n t  a p r o v i s i o n  in the a r t i c l e s  or
b y l aw s ,  the d e f a u l t  q u o r u m  r e q u i r e m e n t  is the p r e s e n c e ,  in
p e r s o n  or by p r o x y ,  of an a b s o l u t e  m a j o r i t y  of the s h ar e s 
e n t i t l e d  to vote. The a r t i c l e s  or the b y l a w s  m a y  e s t a b l i s h  a 
g r e a t e r  than m a j o r i t y  q u o r u m  requ-i r e m e n  t . O n l y  the a r t i c l e s
are c o m p e t e n t  to e s t a b l i s h  a less than m a j o r i t y  q u o r u m  r e­
qu i r e m e n t ,  w h i c h  m a y  not be l e s s ' t h a n  o n e - t h i r d  of the v o t i n g  
shares. T he a f f i r m a t i v e  vote of the m a j o r i t y  of the s h a r e s  
r e p r e s e n t e d  at w h i c h  a q u o r u m  is p r e s e n t  is the act of the 
s h a r e h o l d e r .  O n c e  a q u o r u m  has been e s t a b l i s h e d ,  it is not 
p o s s i b l e  for a d i s g r u n t l e d  m i n o r i t y  to d e f e a t  the c a p a c i t y  of 
the m a j o r i t y  to t r a n s a c t  b u s i n e s s  by s i m p l y  " w a l k i n g  out" of 
the m e e t i n g .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n
7.25 is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n  .415.

S e c t i o n  .418 P R O X I E S

O R I G I N :  ACC S e c t i o n  .413 is taken f r o m  GCL S e c t i o n  705, with
a m o d i f i c a t i o n  to e l i m i n a t e  S e c t i o n  7 0 5 ( e ) ( 3 )  (rights of 
c r e d i t o r s ) .  Sec t ion .418 r e p l a c e s  AS 1 0.05 .159 and .163,
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which had been based on Secti o n  33 of the MBCA. The exp l i ci t  

t r e a t m e n t  of the qu e st i o n of " r e v o c a t i o n "  and the c i r c u m­
stances u n d e r  which a proxy may be made " i r r e vo c ab l e " by
a g r e e m e n t  are u n p r e c e d e n t e d  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  ACC Section .418 permits a sh a re h o l d e r
to c r e a t e  a legal power in a n o mi n e e to vote his or her 
shares, the life of which can not exceed eleven months. A
r e v o c a b l e  p r o x y  is treated as d e s t r u c t i b l e  at the will of the
p ro x y  giver. This Section r e g u l a t e s  the c i r c u m s t a n c e s  or
acts w h i c h  will " r e v o k e "  the proxy, thus d i s a b l i n g  m a n a g e m e n t  
from r e c o g n i z i n g  the power of the n o m in e e  to cast the votes 
r e p r e s e n t e d  by the shares. Finally, for the first time, 
A l a s k a  law c o n t a i n s  e x p l i c i t  p r o v i s i o n s  d e f i n i n g  the c i r c u m­
stances u n d e r  w h ic h  a pr o xy  m ay be made irrevocable.

C O M P A R I S O N  WIT H  THE FINAL OR A F T OF THE RMBCA: R MB C A Section
7.22 is i d e n t i c a l  to ACC Section .418.

S ection .420 V O T I N G  OF S H AR E S

O RIGIN: ACC S e c t i o n  .420 is p r e d i c a t e d  upon MBCA Section 33,
with the e x c e p t i o n  of s u b s e c t i o n s  (d) and (i). Section
.420(d) is p r e d i c a t e d  upon GCL Section 708(a), and rep la c e s 
AS 1 0 . 0 5 . 1 5 6  to .168. Section . 4 2 0 ( i ) is new and u n p r e c e­
dented in A l a s k a  law. It is based upon GCL Section 509(d).

S U M M AR Y  OF C O V E R A G E :  ACC Section .420 e s t a b l i s h e s  a c u m u l a­
tive v ot i ng  s c h e me  d e s ig n e d to e n ha n c e the o p p o r t u n i t y  for
m i n o r i t y  share i n te r e s t s  to obtain r e p r e s e n t a t i o n  on the 
board. Secti cm .420(d) makes c u m u l a t i v e  voting optional and 
p r e s u m p t i v e  u n l e s s  e l i m i n a t e d  by a p r o v i s i o n  of the articles. 
It goes b e y o n d  the Model Act to pro v id e  that if e l i m i n a t i o n  
of c u m u l a t i v e  v o t in g  is sought via a m e n d m e n t  to the articles, 
such an a m e n d m e n t  shall not be e f f e c t i v e  if a s u ff i c ie n t
number of v o t er  are cast against it as would elect a single 
d i r e c t o r  if voted c u m u l a t i v e l y  in an e l e c t io n  for the entire 
board. S h a r e s  held by the c o r p o r a t i o n  or its c o n t r o l l e d  
s u b s i d i a r y  m a y  not be voted or cou n te d  towards the o u t­
stan d i n g  s h a r e s  e n t i t l e d  to vote.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RM B CA
Secti o n 7.21, 7.14, and 7.28 cover the subject matt er  a d d r e s­
sed in ACC S e c t i o n  .420. There is substantial accord except 
with r e s p e c t  to the p r e s u m p t i v e  status of c u m u l a t i v e  voting. 
C u m u l a t i v e  v o t i n g  rights exist under ACC Section .420(d) 
unless e x t i n g u i s h e d  in the articles. This is a c o n t i n u a t i o n  
of h i s t o r i c  A l a s k a  p r a c t i c e  and ref l e ct s  a L e g i s l a t i v e  s o l i c­
itude for r e p r e s e n t a t i o n  of m i n o r i t y  share interests on the 
board. U n d e r  R M B C A  Section 7.28(a) such rights do not exist 
unless the a r t i c l e s  make a f f i r m a t i v e  pr o v is i o n.

Section .423 A C T I O N S  TAKEN W I T H O U T  ME E TI N G : WRI TT E N  CONSENT;
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R E V O C A T I O N  OF C O N S E N T

O R I G I N :  A CC S e c t i o n  . 4 2 3( a ) is p r e d i c a t e d  upon S e c t i o n  145
of the M B C A  and AS 1 0 . 0 5 . 8 0 7 ,  w i t h  l a n g u a g e  added to m a k e  it 
c l e a r  that the w r i t t e n  c o n s e n t s  are i n v a l i d  u n l e s s  of i d e n t i­
cal c o n t e n t  as to all s h a r e h o 1 d e r s . S e c t i o n  .423(b) is 
a d a p t e d  f r o m  GCL S e c t i o n  6 0 3 ( c ) ,  and is u n p r e c e d e n t e d  in 
A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .423 p r o v i d e s  for inf or m al
a c t i o n  by s h a r e h o l d e r s ,  as long as the a c t i o n  is taken by the 
u n a n i m o u s ,  w r i t t e n  c o n s e n t  of the s h a r e s .  The C ommi s s i on 
c o n s i d e r e d  and r e j e c t e d  the C a l i f o r n i a  and D e l a w a r e  p o s i t i o n s  
w h i c h  w o u l d  t o l e r a t e  i n f o r m a l  a c t i o n  by less than u n a n i m o u s  
c o n s e n t ,  b e l i e v i n g  that the u n a n i m o u s  c o n s e n t  r e q u i r e m e n t  was 
a va l id  t r a d e - o f f  for the a b o l i t i o n  of a formal m e e t i n g .  
T hi s  p r e s u m p t i o n  f or i n f o r m a l  a c t i o n  m a y  be e x t i n g u i s h e d  by 
the a r t i c l e s  or the b y l a w s .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R M B C A :  R M B C A  S e c t i o n
7.04 is in s u b s t a n t i a l  a c c o r d  w i t h  ACC S e c t i o n  .423. Tne 
p r u d e n t i a l  r e q u i r e m e n t  that the c o n s e n t s  be i d e n t i c al  in 
c o n t e n t  is not c o n t a i n e d  in S e c t i o n  7.04. The o f f i ci a l  
c o m m e n t  ( 7-17, 18) m a k e s  it c l e a r  that, like the Code R e v i­
sion C o m m i s s i o n ,  the f r a m e r s  of the R M B C A  do not a d v o c a t e  
a d o p t i n g  a p o s i t i o n  w h e r e i n  i n f o r m a l  a c t io n  may be taken by 
less than the u n a n i m o u s  c o n s e n t  of the v o t i n g  shares.

S e c t i o n  .425 V O T I N G  T R U S T S  AND A G R E E M E N T S  A M O N G  S H A R E H O L D E R S

O R I G I N :  ACC S e c t i o n  . 4 2 5( a ) is taken f r o m  M B C A  S e c t i o n  34
and AS 1 0 . 0 5 . 1 7 1 .  U n l i k e  e x i s t i n g  A l a s k a  law, S e c t i o n
.425( a ) has a d o p t e d  the Model A c t ' s  l a n g u a g e  d e s i g n e d  to 
r e q u i r e  d i s c l o s u r e  of the t e r m s  and i d e n t i t y  of v o t i n g
t r u s t s .  S e c t i o n  . 4 2 5 ( b ) . i s  taken f r o m  GCL S e c t i o n  706( d ) , 
and is u n p r e c e d e n t e d  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .425 p e r m i t s  a v o t i n g
trust, r e g u l a t e s  its d u r a t i o n ,  and m a n d a t e s  d i s c l o s u r e  of *ts 
t e r m s  and m e m b e r s .  S h a r e s  c o m m i t t e d  to a v o t i n g  trust mu s t  
be s u r r e n d e r e d  to the t r u s t e e  in e x c h a n g e  for trust c e r t i f i ­
cates, w h i l e  all i n c i d e n t s  of s h a r e  o w n e r s h i p  ot h er  than 
v o t i n g  r i g h t s  r e m a i n  w i t h  the s h a r e h o l d e r / p a r t i c i p a n t .  The 
Model Act l a n g u a g e  on the e x t e n s i o n  of v o t i n g  trus ts  has not 
been a d o p t e d ,  in the b e l i e f  that at the end of the ten y e a r  
m a x i m u m  life, the p a r t i e s  are c a p a b l e  of f o r m i n g  a new trust. 
S e c t i o n  4 2 5 ( b )  t o l e r a t e s  o t h e r  a g r e e m e n t s  such as p o o l i n g  
a g r e e m e n t s  and s h a r e  c l a s s i f i c a t i o n ,  l e a v i n g  to c o m m o n  law 
any l i m i t a t i o n s  u p o n  t h e i r  use.

C O M P A R I S O N  W I T H  T HE F I N A L  D R A F T  OF THE R M B CA :  R M B C A  S e c t i o n s
7.30 and 7.31 c o v e r  the s u b j e c t  of v o t i n g  trus t s  and v o ti n g 
a g r e e m e n t s  a m o n g  s h a r e h o 1ders . T h e i r  c o n t e n t  is in s u b s t a n­
tial a c c o r d  w i t h  A CC S e c t i o n  .425, e x c e p t  for the p r o v i s i o n
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on e x t e n d i n g  the p e r i o d  of time f o r  a v o t i n g  trust.

Section .428 S H A R E H O L D E R S '  P R E E M P T I V E  RI GHTS

ORIGIN: ACC S e c ti o n  .428 is p r e d i c a t e d  upon M8CA Section 26A
and r e p l a c e s  AS 1 0 . 0 5 . 1 2 9 .  E x i s t i n g  A la s k a law c o n t a i n s  no 
p r o v i s i o n  c o m p a r a b l e  to Section ,428's p r e s u m p t i o n s  as to 
shares or o f f e r i n g s  to which p r e e m p t i v e  rights are not e x­
tended.

SUMMARY OF C O V E R A G E :  U nl e s s ,1imited or denied by p r o v i s i o n s
of the a r t i c l e s ,  ACC Section .428 e s t a b l i s h e s  p r e e m p t i v e  
rights in c e r t a i n  s h a r e h o l d e r s  to acquire under fair and 
r e a s o n a b l e  t e rm s  u n i s s u e d  shares or c o n v e r t i b l e  s ecurities. 
P r e e m p t i v e  r i g h ts  do not exist in holders of any class of 
p r e f e r r e d  shares, nor do common s h a r e h o l d e r s  have p r e e m p t i v e  
rights to the i s s u a n c e  of n o n c o n v e r t i b l e  p r e f e rr e d shares. 
If a m a j o r i t y  of the s h ares approve, p r e e m p t i v e  rights do not 
exist as to s ha r e s issued to d i r e c t o r s ,  officers, or e m­
ployees. This p r o v i s i o n  is intended to f a c il i t at e  the i m p l e­
men t a t i o n  of q u a l i f i e d  d e f e rr e d  c o m p e n s a t i o n  schemes under 
the Internal R e v e n u e  code. Section .428 e x p r e s s l y  r e c o g n i z e s  
that the a r t i d e s  are c o m p e t e n t  to e n la r g e or d i m i n i s h  the 
scope of p r e e m p t i v e  rights.

C O M P A R I S O N  WIT H  THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
6.30 r e v e r s e s  the s t a t u t o r y  p r e s u m p t i o n  on p r e e m p t i v e  rights. 
Under ACC S e c t i o n  .428 such rights exist unless limited or 
e x t i n g u i s h e d  in the a r ti cles. U nder R M BC A  Section 6 .30(a), 
such rights do not exist unless a f f i r m a t i v e l y  p r ovided in the 
articles. A s s u m i n g  the pr e se n c e  oY such rights, the b a l a n ce  
of RM B CA  S e c t i o n  6.30 is in accord with the p ro v i s i o n s  of ACC 
Section .428.

S ection .430 B O O K S  AND R E C O R D S

ORIGIN: ACC Sect i o n .430 is based upon Section 52 of the
MBCA and AS 1 0 . 0 5 . 2 3 7  to .249. ,

S e c t i o n  .430(a) c o n t i n u e s  the c o n t en t  of AS 10 . 05 . 2 37  
with added p r o v i s i o n s  for m i n u t es  of m e e t i n g s  of board c o m­
mittees and for e l e c t r o n i c  p r oc e s s i n g .  Section .430(b) con- 
tinues the p o l i c y  of AS 1 0 . 0 5 . 2 3 7 ( b ) ,  but has e l i m i n a t e d  the 
durational and n u m e r i c a l  q u a l i f i c a t i o n s  of AS 1 0 . 05 . 2 40 .  
Section .430(c) c o n t i n u e s  the p o l i c i e s  of AS 10.05. 2 43 ,  with 
the m o d i f i c a t i o n  of i m p o s in g  a m i n i m u m  l i a b i l i t y  of S5000. 
S ection .430(d) has m o d i f i e d  AS 1 0 . 0 5 . 2 4 6  in view of the 
sta n d in g  r e q u i r e m e n t s  e l i m i n a t e d  under Section .430(b). S e c­
tion .430(e) adop ts  w i t h o u t  ch ange the c o n t e nt  of AS 
1 0 . 0 5. 2 4 9 r e g a r d i n g  the right to demand a copy of the most 
recent f i n a n c i a l  s ta t e m e n t .

S UMMARY OF C O V E R A G E :  ACC Section .430(a) creates the o b l i g a­
tion for any c o r p o r a t i o n  o r g a n i z e d  under this Chapt e r  to keep
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s p e c i f i e d  b o o k s  and r e c o r d s  of a c c o u n t ,  m i n u t e s  of p r o c e e d­
ings, and a r e c o r d  c o n t a i n i n g  the na m e s and a d d r e s s e s  of all 
s h a r e h o l d e r s  and the n u m b e r  and c l a s s  of sh ares held by each. 
T h i s  s u b s e c t i o n  f a c i l i t a t e s  the c o ' l e c t i o n  and k e e p i n g  of 
such d a t a  by e l e c t r o n i c  p r o c e s s i n g  so long as such d a t a  can 
be r e d u c e d  to w r i t i n g .

S u b s e c t i o n  . 4 3 0 ( b )  c r e a t e s  the right of i n s p e c t i o n  and 
ve s ts  that r i g h t  in any s h a r e h o l d e r  and the D e p a r t m e n t  of 
C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t .  The s h a r e h o l d e r  mus t  make 
w r i t t e n  d e m a n d  and s tate the p u r p o s e ( s )  for which i n s p e c t i o n  
is d e m a n d e d .  The i n s p e c t i o n  m a y  be made in p e r s o n  or by 
a g e n t  or a t t o r n e y ,  and at a r e a s o n a b l e  time and for a p r op e r  
p u r p o s e .

S u b s e c t i o n  . 4 3 0 ( c )  c r e a t e s  p e r s o n a l  l i a b i l i t y  in any
o f f i c e r  or a g e n t  w h o  d e n i e s  a r i g h t  of i n s p e c t i o n  w h i c h  the 
s h a r e h o l d e r  can e s t a b l i s h  was p r o p e r l y  d e m a n d e d ,  with c e r t a i n  
a f f i r m a t i v e  d e f e n s e s  a v a i l a b l e  to d e f e a t  this li a b i l i t y .

Sub s e c t  ion . 4 3 0 ( d )  a f f i r m s  the p o w e r  of a c o m p e t e n t
c o u r t  to e n f o r c e  a r i g h t  of i n s p e c t i o n  p r o p e r l y  d e m a n d e d .

S u b s e c t i o n  . 4 3 0 ( e )  g i v es  the s h a r e h o l d e r  a r i g h t  to
r e c e i v e ,  u p o n  w r i t t e n  r e q u e s t ,  a c o p y  of the c o r p o r a t i o n ' s  
m o s t  r e c e n t  f i n a n c i a l  s t a t e m e n t .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE R M 8 C A : R M 8 C A  S e c t i o n

7.20 r e q u i r e s  that the c o r p o r a t i o n  m a i n t a i n  and ma k e a v a i l­
able for i n s p e c t i o n  a list of the n a m e s  and a d d r e s s e s  of its 
s h a r e h o l d e r s .  R M 8 C A  S e c t i o n  16.01 r e q u i r e s  the k e e p i n g  of 
books, r e c o r d s  of a c c o u n t  and m i n u t e s  of the p r o c e e d i n g s  of 
all s h a r e h o l d e r ,  b o a r d  and b o a r d  c o m m i t t e e  m e e t i n g s .  R M B C A  
S e c t i o n  1 6 . 0 2  c r e a t e s  a r i g h t  of i n s p e c t i o n  in s h a r e h o l d e r s  
a s s e r t i n g  a p r o p e r  p u r p o s e  to i n s p e c t  r e a s o n a b l y  r e l a t e d  
p o r t i o n s  of the S e c t i o n  1 6 .0 1  m a t e r i a l s .  R M8 C A  Sect io n  16.04 
d e t a i l s  the c i r c u m s t a n c e s  u n de r  w h i c h  a court may order 
o b s e r v a n c e  of the S e c t i o n  1 6 . 0 3  i n s p e c t i o n  rights. In total, 
th e se  p r o v i s i o n s  a c c o r d  w i t h  those of ACC Sec ti o n  .430, 
e x c e p t  that t h e y  do not e x p r e s s l y  a l l c w  for civil l i a b i l i t y  
on the part of the o f f i c e r  or agent who w i l f u l l y  f r u s t r a t e s’ 
what are l a t e r  d e t e r m i n e d  to have been valid a s s e r t i o n s  by 
s h a r e h o l d e r s  of i n s p e c t i o n  r i g h t s .

S e c t i o n  .433 A N N U A L  R E P O R T  TO S H A R E H O L D E R S :  C O N T E N T ;  F I N A N C I A L
S T A T E M E N T  ON R E Q U E S T

O R I G I N :  A C C  S e c t i o n  .433 is new and w i t h o u t  p r e c e d e n t  in

A l a s k a  law. It is a d a p t e d  f r o m  S e c t i o n s  1501 and 2000 of the
GCL. GCL S e c t i o n  1 5 0 1 ( g )  on a t t o r n e y  fees and costs was
o m i t t e d  f r o m  S e c t i o n  .433.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .433 e s t a b l i s h e s  the o b l i­
gation of the b o a r d  to send an annual r e p o r t  to s h a r e h o l d e r s  
w i t h i n  130 d a y s a f t e r  the c l o s e  of the fiscal year. Tne
r e p o r t  m u s t  c o n t a i n  a b a l a n c e  s heet and an income s t a t e m e n t
p r e p a r e d  a c c o r d i n g  to g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i­
ples. The r e p o r t  need not be p r e p a r e d  by i n d e p e n d e n t  ac-
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c ou n t an t s , but if so p r e p a r e d  it must be c e r t i f i e d  by the 
i n d e p e n d e n t  a c c o u n t a n t .

If the c o r p o r a t i o n  has fewer than 100 s h a r e h o l d e r s  the 
art i c le s  are c o m p e t e n t  to waive the o b l i g a t i o n  to provide an 
annual repo r t.

If the c o r p o r a t i o n  has more than 100 s h a r e h o l d e r s  the 
c o n t e n t  of the annual r e p o rt  is e x p a n d e d  to include a brief 
d e s c r i p t i o n  of all "in s i de r  t r a n s a c t i o n s "  (t r an s a ct i o ns ,  
other than c o m p e n s a t i o n ,  in which the c o r p o r a t i o n  has engaged 
with one of its o f f i c e r s ,  d ir e ct o r s,  or a c o n t r o l l i n g  s h a r e­
holder) i n v o l v i n g  an a m ount in e xcess of 5 40,000. C o r p o r a­
tions r e p o r t i n g  u n d e r  Sect i o n 12 of the Federal S e c u r i t i e s  
and E x c h a n g e  Act, and those r e p o r t i n g  under S e ctions 7(c), 
8(c), and 28 of the A l a s k a  Native C l a im s  S e t t l e m e n t  Act are 
e x e m p t e d  f r o m  ACC Secti o n .433(b) on the grounds that their 
federal r e p o r t i n g  o b l i g a t i o n s  cover these im p ortant items.

S e c t i o n  .433(c) perm its s h a r e h o l d e r s  holdi n g  at least 5* 
of the o u t s t a n d i n g  shares of any class to make w r i tt e n  r e­
quests for p e r i o d i c  income s ta t e me n t s.

S e c t i o n  .433 ( f ) e s t a b l i s h e s  the penal c o n s e q u e n c e s  of 
any f a i l ur e ,  r e f u s a l ,  or n e g l e ct  to make or d i s s e m i n a t e  the 
r ep or t s  and s t a t e m e n t s  r e q u i r e d  by this section, and also 
pro v i de s  that a c o m p e t e n t  court m ay s p e c i f i c a l l y  enforce 
these righ t s.

Sect ion .43 3 (g )  ma k es  this section a p p l i c a b l e  to foreign 
c o r p o r a t i o n s  with p r i n ci p a l e x e c u t i v e  offi c e s in or m e e t i n g s  
held in A l a s ka .

C O M P A R I S O N  WI TH  THE FINAL DRAFT OF THE R M 8 C A : RMBCA Section
16.20 f o l l o w s  the C a l i f o r n i a / A C C  e x a m p l e  and imposes an a n­
nual r e p o r t i n g  o b l i g a t i o n  upon c o r p o r a t i o n s .  It does not 
con ta i n any e x e m p t i o n  for small c o r p o r a t i o n s  and the c o mm e n t 
(16-20) m a k e s  it c l e a r  that it will have ". . .its principal
impact on small, c l o s e l y  held c o r p o r a t i o n s .  . . ." C o r p o r a­
tions which r e p o r t  under federal law would not be e x empt from 
the R MBCA S e c t i o n  1 6 . 20  o b l i g a t i o n .  Thus Nativ e  C o r p o r a t i o n s  
w ould face the d u p l i c a t i v e  burden of r ep o rt i n g .

R M B C A  S e c t i o n  16.21 r e q u i re s  that some of the "in si d e r 
t r a n s a c t i o n s "  a d d r e s s e d  in ACC Section .433(b) be r e p o r t e d  to 
s h a r e h o l d e r s .  In general, it does not r e q u i re  d i s c l o s u r e  of 
m aj o r  t r a n s a c t i o n s  with d i r ec t o r s ,  o f f i c er s  or c o n t r o l l i n g  
s h a r e h o l d e r s .  Yet it w ould req u ir e  special r e p o rt s  of every 
ins t a nc e  of a d v a n c e s  or i n d e m n i f i c a t i o n .  ACC Section
.433(b)(2) r e o u i r e s  this only if the i n s t a n ce s  a g g r e g a t e  more 
than $ 1 0 , 0 0 0  to an individual o f f i c e r  or d i r e c t o r  d ur i n g the 
fiscal year.

The R M B C A  does not g u a r a n t e e  access on the part of
s h a r e h o l d e r s  h o l d i n g  at least 5% of the o u t s t a n d i n g  shares to 
q u a r t e r l y  f i n a n c i a l  st a t em e n t s .  Nor does it c o n t a i n  any 
e x p r es s  s a n c t i o n  for d e f i a n c e  of the r e p o r t i n g  o b l i g a t i o n s  it 
does impose. This last point r e v ea l s a d i s t i n c t i o n  between 
the a t t i t u d e s  of the f r a m e r s  of the two statutes. The Alaska 
Coae R e v i s i o n  C o m m i s s i o n  felt that it is u nwise for a statute
to create any p o s i t i v e  o b l i g a t i o n  and then fail to spell out
the c o n s e q u e n c e s  of a refusal on the part of affe c te d  persons
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to c o m p l y  w i t h  its t e r m s .

S e c t i o n  .435 S H A R E H O L D E R S '  D E R I V A T I V E  A C T I O N

O R I G I N *  ACC S e c t i o n  . 435 is new ar.d w i t h o u t  s t a t u t o r y  p r e c e­
dent in A l a s k a .  S h a r e h o 1d e r s ' d e r i v a t i v e  a c t i o n s  are p r e­
sen t l y  r e g u l a t e d  by the A l a s k a  S u p r e m e  C o u r t ' s  a d o p t i o n  of 
F e d e r a l  R u l e  of Civil P r o c e d u r e  23.1.

S u b s e c t i o n  . 4 3 5 ( a )  is taken in m o d i f i e d  f o r m  f r o m  S e c­
tion 6 2 6 ( a )  of the NBCL. S u b s e c t i o n  .435(b) is taken f r o m
GCL S e c t i o n  8 0 0 ( b ) ( 1 ) .  S u b s e c t i o n s  .435(c) t h r o u g h  (i) r e ­
pr e s e n t  o r i g i n a l  w o r k  by the Code R e v i s i o n  C o m m i s s i o n .  S u b­
section (h), s e c u r i t y  for e x p e n s e s ,  is taken f r o m  M B C A  S e c­
tion 49. S u b s e c t i o n s  (j) and (i) are p r e d i c a t e d  upon NBCL
S e c t i o n  6 2 6 ( d )  and (e).

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .435(a) s u b j e c t s  s h a r e­
holders'  d e r i v a t i v e  a c t i o n s  to s t a t u t o r y  r e g u l a t i o n  for the 
f ir s t  time. S e c t i o n  .435(b) e s t a b l i s h e s  a l i m it e d d e p a r t u r e  
f r o m  w h a t  is o t h e r w i s e  a c o n t e m p o r a n e o u s  s hare o w n e r s h i p
r e q u i r e m e n t .  If a n o n c o n t e m p o r a n e o u s  s h a r e h o l d e r  can e s t a b­
lish to the s a t i s f a c t i o n  of the c o u r t  that the c r i t e r i a  
e n u m e r a t e d  in S e c t i o n s  . 4 3 5 ( b ) ( l ) - ( 5 )  are s a t i s f i e d ,  the 
s t a t u t e  e m p o w e r s  the c o u r t  to g r a n t  s t a n d i n g  to such a p l a i n­
tiff.

S e c t i o n  . 4 3 5 ( c )  r e q u i r e s  that a q u a l i f i e d  s h a r e h o l d e r  
make a d e m a n d  u p o n  the b o a r d  to s e c u r e  such a c t i on  as the 
p l a i n t i f f  d e s i r e s ,  u n l e s s  the s h a r e h o l d e r  can show that such 
d e ma n d w o u l d  be f u t i l e .  U n d e r  S e c t i o n  .4 3 5( d ) , the b u r d e n  to 
e s t a b l i s h  e x c u s e  is up on  the p l a i n t i f f - s n a r e h o l d e r .  If a
d e m a n d  on the b o a r d  is not e x c u s e d ,  S e c t i o n  .435(e) p r o v i d e s  
that a d e c i s i o n  by the bo ard, c o n s o n a n t  with its d u t i e s  of 
care and l o y a l t y ,  th a t  in its b u s i n e s s  j u d g m e n t  such l i t i g a­
tion w o u l d  not be in the best i n t e r e s t  of the c o r p o r a t i o n ,  
t e r m i n a t e s  the r i g h t  c r e a t e d  by S e c t i o n  435(a). A s h a r e­
hold e r  is not t h e r e a f t e r  p r e c l u d e d  f r o m  offering' e v i d e n c e  
that any or all of the d i r e c t o r s  who have d e c i d e d  that the 
l i t i g a t i o n  not go f o r w a r d  are i m p l i c a t e d  in the wr o n g c o m ­
pl a i n e d  of.

If an i n i t i a l  d e m a n d  on the b o a rd  has been e x c u s e d ,  or 
if the s h a r e h o l d e r  is able to p r o v e  that the r e c o m m e n d a t i o n  
by a b o a r d  u p o n  w h i c h  d e m a n d  has been ma de  s hould be i g n o re d  
as t a i n t e d ,  S e c t i o n  . 4 3 5 (f )  p r o v i d e s  for the s u b s e q u e n t  i n - 
t e r v e n t i o n  by al 1 e g e d  ly- di s i n t e r e s t e d  d i r e c t o r s  a s s e r t i n g  
that, in t h e i r  go od  f a i t h ,  i n d e p e n d e n t ,  and i n f o r m e d  b u s i n e s s  
j u d g m e n t ,  the a c t i o n  s ho u l d be d i s m i s s e d  as inimical to the 
best i n t e r e s t s  of the c o r p o r a t i o n .  A s s u m i n g  that these a i s - 
i n t e r e s t e d  d i r e c t o r s  are able to meet their b u r d e n  of e s t a b­
lish i n g  good f a i t h ,  i n d e p e n d e n c e ,  and i n f o r m e d  b u s i n e s s  j u d g­
ment, the trial c o u r t  is d i r e c t e d  to ma k e an i n d e p e n d e n t  
a s s e s s m e n t  in e x e r c i s i n g  its own j u d g m e n t  as to w h e t h e r  the 
a ct i o n s h o u l d  be m a i n t a i n e d .

S e c t i o n  . 4 3 5 ( g )  a l ig n s  A l a s k a  wi t h C a l i f o r n i a  and New 
York in o m i t t i n g  the r e q u i r e m e n t  that a s h a r e h o l d e r  make a
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demand upon the o u t s t a n d i n g  shares.

S e c t i o n  .435(h) e n a bl e s  a c o r p o r a t i o n  or the actual 
d e f e n d a n t s  to m o ve  the court at any time be fore final j u d g­
ment to r e q u i r e  the p l a i n t i f f s  to give s e c u r i t y  for the 
r e a s o n a b l e  e x p e n s e s ,  i n c l u d i n g  a t t or n ey  fees, that may be 
i n c u rr e d by the p e t i t i o n e r s .  The amount of s e c u r i t y  shall be 
d e t e r m i n e d  by the c ourt in its d i sc r e t i o n ,  e x cept that if the 
p l a i n t i f f  s h a r e h o l d e r ( s )  hold 5% or more of any class of 
o u t s t a n d i n g  s h ares or voting trust c e r t i f i c a t e s  r e p r e s e n t i n g  
shares, there shall be no s e c u r i t y  for e x p e n s e s  r e q u i r e m e n t .

S e c t i o n  . 435 ( i ) f o r b id s  any form of "out of court 
s e t t l e m e n t "  of a d e r i v a t i v e  action without c ourt approval.

S e c t i o n  . 4 3 5 ( j ) p r o v i d e s  that any r e c o v e r y  should be 
a c c o u n t e d  for to the c o r p o r a t i o n ,  however, the court may 
award the p r e v a i l i n g  pa r ty  r e a s o n a b l e  ex pe n s es ,  i n cluding 
a t t o r n e y  f e e s .

C O M P A R I S O N  WI T H  THE FINAL DRAFT OF THE RMBCA: R M B C A  Section
7.40 a c c o r d s  with the C o m m i s s i o n ' s  r e c o m m e n d a t i o n  that d e­
mands upon s h a r e h o l d e r s  be e l i m i n a t e d .  Ho wever, R MB C A  S e c­
tion 7.40 also w o u l d  e l i m i n a t e  the s e c u r i t y  for ex penses 
p r o v i d e d  by ACC S e c t i o n  .435(h). Finally, the official c o m­
ment to R M B C A  Sect ion 7.40 (7-85) make it clear that it takes 
no p o s i t i o n  on the qu estion of the power of in d e pe n d e n t  
d i r e c t o r s  to seek d is m issal of the d e r i v a t i v e  action on the 
ground that, in t h e i r  c o l l e c t i v e  b u s i ne s s j u dgment, it is not 
in the best i n t e r e s t s  of the c o r p o r a t i o n .  Such m a t t e r s  are 
r e s o l v e d  by ACC S e c t i o n  .435.

Secti o n .438 L I A B I L I T Y  OF S H A R E H O L D E R S  AND S U B S C R I B E R S

ORIGIN: ACC S e c t i o n  .438 is p r e d i c a t e d  upon MBCA Section 25
and AS 1 0 . 0 5 . 1 2 5 .

S U M MA R Y  OF C O V E R A G E :  ACC Section .438 e s t a b l i s h e s  the basic
p r o p o s i t i o n  of l i m it e d  l i a b i l i t y  of s h a r e h o l d e r s ,  except for 
their l i a b i l i t y  to pay the full c o n s i d e r a t i o n  for the shares 
which runs to d e s i g n a t e d  cla s se s  of s u c c e s s o r s  in interest.

1 !
C O M P A R I S O N  W IT H  THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.22 is f u n c t i o n a l l y  identical, to ACC Section .438 except 
that it does not c l a r i f y  the n o n - l i a b i l i t y  of e x ec u t o r s ,  
a d m i n i s t r a t o r s ,  c o n s e r v a t o r s , gu a r di a ns ,  trustees, a s s ignees 
for the b e n e f i t  of c r e di t o r s ,  r e c e i v e r s  or pledgees.
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A R T I C L E  6. D I R E C T O R S  A N D  O F F I C E R S

S e c t i o n  .450 B O A R D  OF D I R E C T O R S ;  DUTY OF CARE; R I G H T  OF I N S P E C­
TI O N ;  F A I L U R E  TO D I S S E N T

O R I G I N :  A CC S e c t i o n  .450(a) is p r e m i s e d  upon the 1977 r e v i­
sion of the M B C A  S e c t i o n  35. The r i g ht s ,  p r i v i l e g e s ,  and
d u t i e s  w h i c h  are f i x e d  upon the b o a r d  d e v o l v e  upon d e l e g a t e s .
ACC S e c t i o n  .450 d i f f e r s  f r o m  the Model Act l a n g u a g e  to m a k e  
it c l ea r  that w i t h  this d e l e g a t i o n  f l o w s  tne l i a b i l i t i e s  
w h i c h  the C h a p t e r  o t h e r w i s e  i m p o s e s  upon the d i r e c t o r s .  Tnis 
m o d i f i c a t i o n  f o l l o w s  GCL S e c t i o n  3 0 0 ( d ) .

S u b s e c t i o n  (b) is also p r e m i s e d  upon the r e v i s e d  c o n c e n t  
of M B C A  S e c t i o n  35. P r e s e n t l y ,  there is no s t a t u t o r i l y  
d e f i n e d  d u t y  of ca r e  to be o b s e r v e d  by a c o r p o r a t e  d i r e c t o r .  
One d e v i a t i o n  f r o m  the M B C A  is the p r o v i s i o n  in ACC S e c t i o n  
•450( b ) in w h i c h  the d u t y  of care i n c l u d e s  the d u t y  of r e a­
s o n a b l e  i n q u i r y .  This is taken f r o m  GCL S e c t i o n  3 0 0 ( d ) .

Th i s s e c t i o n  r e p l a c e s  AS 1 0 . 0 5 . 1 7 4 ,  .222, and .219.

S U M M A R Y  OF C O V E R A G E :  U n d e r  S e c t i o n  .450 t h e r e  m u s t  be a
b oa r d  of d i r e c t o r s .  ACC S e c t i o n  .450 p r o v i d e s  for the e x e r­
cise and d e l e g a t i o n  of b o a rd  f u n c t i o n s ;  the d u t y  of care 
w h i c h  m u s t  be o b s e r v e d  by the d i r e c t o r s  and their r i g h t  to 
r e l y  upon c e r t a i n  i n f o r m a t i o n ,  o p i n i o n s ,  r e p o r t s ,  or s t a t e­
me n t s  f r o m  o f f i c e r s ,  e x p e r t s ,  and c o m m i t t e e s  of the b o a r d ;
the g r a n t  of an a b s o l u t e  right of i n s p e c t i o n  to e v e r y  d i r e c­
tor as to all c o r p o r a t e  books, r e c o r d s ,  and d o c u m e n t s ,  t o­
geth e r  w i t h  the r i g h t  to use an ag e n t or a t t o r n e y  and the 
r i g h t  to m a k e  c o p i e s  or e x t r a c t s ;  and, the c o n s e q u e n c e s  of a 
d i r e c t o r ' s  f a i l u r e  to d i s s e n t  as to any a c t i o n  taken by the 
b oa r d  at a m e e t i n g  at w h i c h  she -is p r e s e n t .

C O M P A R I S O N  W I T H  THE F I N A L  D R A F T  OF THE RMBC A:  R M B C A  S e c t i o n
3.01 p a r a l l e l s  ACC S e c t i o n  .450(a) in r e q u i r i n g  a b o a r d  of 
d i r e c t o r s .  The a u t h o r i t y  to d e l e g a t e  b o a r d  f u n c t i o n s  ’s more 
l i m i t e d  u n d e r  R M B C A  S e c t i o n  8.0 1  in that the c o r p o r a t i o n s  
w i t h  mo re  th an  50 s h a r e h o l d e r s  may  not d e l e g a t e  b o a r d  f u n­
ctions.

R M B C A  S e c t i o n  3 . 3 0  e s t a b l i s n e s  the s t a n d a r d s  of care 
w h i c h  m u s t  be o b s e r v e d  for d i r e c t o r s .  Like ACC S e c t i o n  
.45u(b) it i m p o s e s  a s t a n d a r d  of h o n e s t y  in fact a u g m e n t e d  by 
the r e q u i r e m e n t  that the c o n d u c t  m e e t  the level w n i c h  an o r ­
d i n a r i l y  p r u d e n t  p e r s o n  in a like p o s i t i o n  w o u l d  e x e r c i s e  
under s i m i l a r  c i r c u m s t a n c e s .  . . ." U n l i k e  the C a l i f o r n i a
and ACC s t a n d a r d ,  the one a r t i c u l a t e d  in the R M B C A  does not 
r e r - r e n c e  a d u t y  of r e a s o n a b l e  i n quiry. R M B C A  Section 
8 . 30 ( b)  and (c) are s i m i l a r  to ACC S e c t i o n  .-50(b) in e n a b l­
ing a d i r e c t o r  to r e l y  upon i n f o r m a t i o n ,  O D ’-'ions, repo r ts
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and s t a t e m e n t s  ft * n of f ic e rs ,  e xperts, or c o m m i t t e e s  of the 
board. This right of reli a n ce  is q u a l i f i e d  and inap pl i c ab l e  
if the d i r e c t o r  know s ,  or as a r e a s o n a b l e  person ought to 
know, that, as to the mater in q u es tion, r e l i an c e  is u n w a r­
ranted.

S ection .453 N U M B E R  AND E L E C T I O N  OF D I R E C T O R S

ORIGIN: ACC S e ct i o n .453(a) and (b) are p r e mi s e d upon a
m o d i f i c a t i o n  of New York B u s i n e s s  C o r p o r a t i o n  Law Section 
702(a) and (b), and w e r e  adopted in lieu of c o m p a r a b l e  p r o v i­
sions of S e c t i o n  36 of the MBCA. Section .453(c), (d), and
(e) are taken f r o m  M B C A  Section 36. This section r e p l a ce s  AS 
1 0. 0 5 . 1 7 7 ,  .180, and .183.

SUMMARY OF C O V E R A G E :  Section .453(a) c o n t i n u e s  the p o l i c y  of
AS 1 0 . 0 5 . 1 7 7 ,  w h i c n  sets the mini mum number of d i r e c t o r s  at 
three, save for a c o r p o r a t i o n  with less than three s h a r e­
holders. In a c o r p o r a t i o n  with less than three sh ar e h ol d e rs ,  
the n u mber of d i r e c t o r s  need not exceed the number of s h a r e­
holders. The Model l a n g u ag e  which w ould perm it a c o r p o r a t i o n  
to f u n c t i o n  with a board of one r e g a r d l e s s  of the number of 
s h a r e h o l d e r s  was r e j e c t e d .  Further, Section .453(a) makes it 
i m p o s s i b l e  for a b o ar d  to adopt b y la w s  c h a n g i n g  the number of 
d i r e c t o r s  w i t h o u t  p a r t i c i p a t i o n  of the shares (as now p r o­
vided in AS 1 0 . 0 5 . 1 7 7 ) ,  unless the board acts under a p r o v i­
sion of the ar t i d e s  or by laws adopted by approval of the
o u t s t a n d i n g  shares.

This s e ct i on  also directs that there shall be an e l e c­
tion of d i r e c t o r s  at each annual m e e t i n g  except in the case 
of a c l a s s i f i e d  board, and def i n es  the tenure in office of 
i nc u mbent d i r e c t o r s .  Su b s ec t i o n  (c) sa nc t i on s  a p r o v i s i o n  in 
the a r t i cl e s  w hich w o u l d  secure the e l e c t i on  of one or more
d ir e c t o r s  to the h o l d e r s  of the shares of a class or series
voting as a c la s s  or series. S u b s e c t i o n  (e) makes clear that 
a d i r e c t o r  s erves until the e x p i r a t i o n  of the term for which 
he is e l e c t e d  and until a. s u c c e s s or  has been elect e d and
q ualified.

C O M P A R I S O N  WITH THE F INAL DRAFT' OF THE RMBCA: R M B C A  Section
8.03 g o v e rn s  the n u m b e r  and e l e c ti o n of d i re c t or s .  It p e r­
petuates the c o n c e p t  p r e v i o u s l y  not adopted by the L e g i s l a­
ture whi ch  w o ul d  p e r m i t  a board of a single di r ec t or  r e g a r d­
less of the n u m b e r  of perso n s  who own shares. R M B C A  Section
8.03 tracks ACC S e c t i o n  .453(b) in p e r m i t t i n g  the art i cl e s or 
bylaws to e s t a b l i s h  a for m u la  p e r m i t t i n g  either the s h a r e­
holders or the board to increase or d e c r e a s e  the number of 
p os i t io n s  on the board. The R M B C A  limits the power of the 
board under such a p r o v i s i o n  to an increase or d e c r e a s e  of no 
more than 30 p e r c e n t  from the nu mber last ap proveo by the 
s h a re h o l d e r s .  It, too, e s t a b l i s h e s  the norm cf one year 
terms unle s s  the board is c l a s s i f i e d  with st a ggered terms.

R M B C A  Secti o n  8. 04  p a r a l l e l s  ACC Section .453(c) in 
p e r m i t t i n g  the a r t i c l e s  to permit cla s se s  to elect certain



p o s i t i o n s  on the b o a r d .  U n l i k e  the ACC, it w o u l d  not p e r m i t  
s e ries of s h a r e s  to ha v e d i s c r e t e  v o t i n g  r i gh t s .

R M B C A  S e c t i o n  8 . 0 5  is f u n c t i o n a l l y  i d e n t i c a l  to ACC 
S e c t io n  . 4 5 3 ( e )  r e s p e c t i n g  t e r m s  of d i r e c t o r s  and the c o n­
ti n u a t i o n  of a d i r e c t o r ' s  l i a b i l i t y  until a s u c c e s s o r  shall 
have b e e n  e l e c t e d  and q u a l i f i e d .

S e c t i o n  .455 C L A S S I F I C A T I O N  OF D I R E C T O R S

O R I G I N :  ACC S e c t  ion .455 is an e n a c t m e n t  of M C C A  S e c t i o n  37,
and w o r k s  an i m p o r t a n t  c h a n g e  f r o m  AS 1 0 . 0 5 . 1 8 6 .  U nder
e x i s t i n g  A l a s k a  law, the d e c i s i o n  to c l a s s i f y  the b o a r d  could 
be taken by a b y l a w  a d o p t e d  by the b o a r d  w i t h o u t  s h a r e h o l d e r  
p a r t i c i p a t i o n .  S u b s e c t i o n  (b), c o n t i n u i n g  the c o n c e r n  for 
m i n o r i t y  s h a r e h o l d e r  r e p r e s e n t a t i o n  on the b o a r d ,  is new. 
S e c t i o n  .455 r e p l a c e s  AS 1 0 . 0 5 . 1 8 6 .

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .455 p r o v i d e s  for opt i o na l
c l a s s i f i c a t i o n  of the b o a r d  if th e re  are nin e  or mo re  b o a r d  
m e m b e r s ,  as long as the o p t io n  is s p e c i f i e d  in the a r t i c le s . 
H o w e v e r ,  if the c o r p o r a t i o n  has not e l i m i n a t e d  c u m u l a t i v e  
voting, an a m e n d m e n t  to the a r t i c l e s  a t t e m p t i n g  to p r o v i d e  
for b o a r d  c l a s s i f i c a t i o n  is i n e f f e c t i v e  if the n u m b e r  of
shares v o t i n g  a g a i n s t  c l a s s i f i c a t i o n  is s u f f i c i e n t  to e l e c t  
one d i r e c t o r  u n d e r  a c u m u l a t i v e  v o t i n g  scheme.

C O M P A R I S O N  W I T H  T HE F I N A L  D R A F T  OF THE R M B C A :  8.06 is f u n c­
t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n  . 4 5 5 ( a) .  C l a s s i f i c a t i o n
c a nn o t be m a d e  u n l e s s  there are n i n e  or more d i r e c t o r s  and
t here m a y  not be m o r e  than t hr e e c l a s s e s  s e r v i n g  s t a g g e r e d
one y e a r  t e rm s .  U n f o r t u n a t e  1y , the R M B C A  does not c o n t a i n  
any p r o t e c t i v e  m e c h a n i s m  for those c o r p o r a t i o n s  w h i c h  have 
e l e c t e d  c u m u l a t i v e  v o t i n g  rights.

S e c t i o n  .458 V A C A N C I E S  ON THE B O A R D

O R IG I N:  ACC S e c t i o n  .458 is a d a p t e d  f r o m  GCL S e c t i o n  302.
It has no d i r e c t  p a r a l l e l  in A l a s k a  law.

S U M M A R Y  OF C O V E R A G E :  ACC S e c t i o n  .458 p r o v i d e s  that the
board m a y  d e c l a r e  v a c a n t  the o f f i c e  of a d i r e c t o r  who has 
been d e c l a r e d  of u n s o u n d  mind by a c ou r t  order, or who has 
had civil r i g h t s  s u s p e n d e d  due to i m p r i s o n m e n t  as p r o v i d e d  in 
AS 3 3 . 3 0 . 3 1 0 .

C O M P A R I S O N  W I T H  THE F IN A L  D R A F T  OF THE RMBC A :  The R M B C A
c o n t a i n s  no c o m p a r a b l e  p r o v i s i o n .

S e c t i o n  .460 R E M O V A L  OF D I R E C T O R  W I T H O U T  C A U S E

ORIGI N : ACC S e c t i o n  .460 is p r e m i s e d  upon S e c t i o n  303 of the
GCL, and has no p a r a l l e l  in A l a s k a  law. This s e c t i o n  prc-
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