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c o n s e q u e n c e s  o f  a d i r e c t o r ' s  f a i l u r e  t o  d i s s e n t  as to 

a n y  a c t i o n  t a k e n  b y  t h e  b o a r d  at  a m e e t i n g  at w h i c h  he 

s u c h  d i r e c t o r  is p r e s e n t .

N o t e  t h a t  u n d e r  s u b s e c t i  on ( a ), t h e  a r t i c 1 es  a r e  

c o m p e t e n t  to  d e l e g a t e  t h e  p o w e r s  a n d  d u t i e s  i m p o s e d  b y  

t h i s  c h a p t e r  o n  d i r e c t o r s .  If t h e  d e 1 e q a t  i on i s b y  t h e  

b o a r d  t o  _a c o m m i  t t e e  c o n  si s t i n g  o f  s o m e , b u t  n o t  al 1 o f

t h e  d i r e c t o r s ,  it i s g o v e r n e d  b y  s e c . 4 6 8 .  If t h e

d e l e g a t i o n  i s p u r s u a n t  t o  t h e  t e r m s  o f  t h e  a r t i c l e s

u n d e r  s e c . 4 5 0 ( a ) ,  s u c h  p r o v i  si o n s  m a y  a l s o  e x t e n d  t o

t h e  d e l e g a t e s  t h e  p r i v i l e g e s  a n d  l i a b i l i t i e s  c o n f e r r e d  

a n d  e x a c t e d  i n t h i s  c h a p t e r .  H o w e v e r , t h e  m e r e  f a c t  of

d e l e g a t i o n  d o e s  n o t  r e l i e ve t h e  d i r e c t o r s  of  u l t i m a t e

r e s p o n s i b i l i t y  f o r  t h e  f a i t h f u l  d i s c h a r g e  of t h e i r

s t a t u t o r y  r e s p o n s i b * 1 i t i e s  o r  t h e  d u t i e s  of c a r e  a n d

l o y a l t y  o w e d  t o  t h e  c o r p o r a t i  o n . I n t h e  e v e n t  t h a t  a_ 

d e l e g a t e  a c t s o r  f a i l s  t o  a c t  i n _a m a n n e r  w h i c h  w o u  1 d ,

i n t h e  a b s e n c e  o f  d e l e g a t i o n ,  c o n s t i t u t e  an a c t i o n a b l e

• ' i
c a u s e  a g a i n s t  t h e  d i r e c t o r  or  d i r e c t o r s ,  s u c h  d e l e g a t e  

i s l i a b l e  t o  t h e  c o r p o r a t i o n  as an i n t e n d e d  t h i r d  p a r t y  

b e n e f i c i a r y  o f  t h e  d e l  e g a t e d  d u t y .  T h e  d e l e g a t i n g  

d i r e c t o r s  a r e  l i a b l e  t o  t h e  s a m e  e x t e n t  as  if t h e y  h a d  

r e m a i  n e d  p r i m a r i l y  r e s p o n s i b l e  r o r  t h e  act. or  o m i  s s i  on  . 

R e c o v e r y  b y  t h e  c o r p o r a t i o n  of  f u l l  d a m a g e s  a g a i n s t  t h e  

d e l e g a t e  w o u 1 d e x o n e r a t e  t h e  d e l e g a t i n g  di r e c t o r s .  If 

r e c o v e r y  j_s s o u g h t  di r e c t l y  a g a i n s t  t h e  d e l e g a t i n g  

d i r e c t o r s ,  t h e y  w o u 1 d h a v e  a r i g h t  t o  i m p l e a d  t h e



b r e a c h i  n g  d e l e q a t e (  s) a n d , u p o n  s a t i  s f a c t i  on o f  a n y  

j u d g m e n  t t o  t h e  c o r p o r a t i  o n , b e  s u b r o g a t e d  t o  i t s  c a u s e  

of  ac t i o n  .

T h i s  c h a p t e r  d o e s  n o t  p e r m i t  t h e  s u b s t i t u t i o n  of 

p e r s o n s  o t h e r  t h a n  d i r e c t o r s  as t h e  i n d i v i d u a l s  u l t i ­

m a t e l y  l i a b l e  f o r  t h e  e x e r c i s e  o f  c o r p o r a t e  p o w e r s  or  

in t h e  d i r e c t i  or  o f  c o r p o r a t e  a f f a i r s . B e c a u s e  t h e y  

r e m a i  n u l t i m a t e l y  l i a b l e ,  d i r e c t o r s  w h o  h a v e  d e l e g a t e d  

t h e i r  a u t h o r  i t y  p u r s u a n t  t o  p r o v i  s i on s o f  t h e a r t i c l e s  

r e t a i  n t h e  f u l l  r i g h t s  o f  i n s p e c t i o n  p r o v i d e d  i n s u b ­

s e c t i o n  ( d ), n o r  a r e  t h e y  d e p r i v e d  o f  t h e i r  r i g h t  t o  

r e l y  u p o n  t h e  s o u r c e s  s p e c i f i e d  i n s u b s e c t i o n  ( b ).

C H A N G E  IN F O R M E R  A L A S K A  L A W : S u b s e c t i o n  (a) is

p r e m i s e d  u p o n  t h e  1 9 7 7  r e v i s i o n  of  S e c t i o n  35 of t h e  

M o d e l  A c t .  U n l i k e  t h e  c o n t e n t  of f o r m e r  AS  1 0 . 0 5 . 1 7 4 ,  

w h i c h  r e q u i r e d  t h a t  t h e  b u s i n e s s  a n d  a f f a i r s  of a 

c o r p o r a t i o n  b e  m a n a g e d  b y  t h e  b o a r d ,  s e c .  4 5 0  p e r m i t s  

b o a r d  f u n c t i o n s  to b e  d e l e g a t e d  t o  c o m m i t t e e s  c o n ­

s i s t i n g  o f  s o m e  b u t  n o t  all df t h e  d i r e c t o r s  ( s e e , s e c . 

4 6 8 )  or  t o  n o n d i r e c t o r s  so  l o n g  as s u c h  d e l e g a t i o n  is 

p r o v i d e d  in t h i s  C h a p t e r  e r i r t h e  a r t i c l e s .  L i k e  

f o r m e r  A l a s k a  1 a w , s e c . 4 5 0  i s n o t  i n t e n d e d  to  p e r m i t

s u b s t i t u t i o n  o f  i n d i v i d u a l s  f o r  d i r e c t o r s  as p e r  s on s 

b e a r i n g  u l t i m a t e  r e s p o n s i b i l i t y  a n d  l i a b i l i t y  f o r  t h e  

c o n t r o  1 a n d  m a n a g e m e n t  o f  t h e  c o r p o r a t  i o n . S e c .  4 5 0  

d o e s  r e p r e s e n t  a c o m p r o m i s e  b e t w e e n  t h e  t r a d i t i o n a l  

i n s i s t e n c e  u p o n  g o v e r n a n c e  b y  t h e  b o a r d  of d i r e c t o r s
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a n d  t h e  r e c e n t  p o s i t i o n  a s s u m e d  b y  s t a t e s  f o l l o w i n g  

D e l a w a r e  w h i c h  w o u l d  m a k e  it c o m p e t e n t  f o r  a c o r p o r a ­

t i o n  t o  f u n c t i o n  w i t h o u t  a n y  b o a r d  at all ^  s u b s t i  t u -  

t i n q  i n d e s i g n e e s  t h e  p o w e r s  a n d  r e s p o n s i b i l i t i e s  of 

d i r e c t o r s . U n d e r  s e c .  4 5 0  t h e r e  m u s t  b e  a b o a r d  of 

d i r e c t o r s .  T h e r e  is v i r t u a l l y  n o  s u b s t a n t i v e  l i m i t a ­

t i o n  u p o n  t h e  e x t e n t  of  t h e  p o w e r  o f  d e l e g a t i o n  c o n ­

t a i n e d  in  s e c .  4 5 0 .  N o t e  t h a t  t h e  r i g h t s ,  p r i v i l e g e s ,  

a n d  d u t i e s  w h i c h  t h e  C h a p t e r  f i x e s  u p o n  d i r e c t o r s  d e ­

v o l v e  u p o n  t h e  d e l e g a t e s .  A G G  s e e ?  4 5 9  d i f f e r s  f r e m  

t h e  M e d e l  A e t  l a n g u a g e  t e  m a k e  4 t  e l e a r  t h a t  w i t h  t h i s  

d e l e g a t i o n  f l e w s  t h e  l i a b i l i t i e s  w h i e h  t h e  C h a p t e r  

o t h e r w i s e  i m p o s e d  u p o n  t h e  d i r e e t e r s r  T h i s  m e d i f i e a -  

t i e n  f e l l o w s  G G k  3 9 9 ( d ) r

S u b s e c t i o n  ( b )  [ b a l a n c e  of  t h e  t e x t  of t h e  c o m m e n t  

a t  p a g e s  1 2 0 - 1 2 1  is t o  b e  r e t a i n e d  as in t h e  J o u r n a l  

S u p p 1 e m e n  t ].

1 •

I t e m  7. M i n i m u m  s i z e  o f  b o a r d  i c o m m i t t e e s :  T h e  C o m m i s s i o n e r s

v o t e d  to  a d o p t  t h e  R M B C A  p o s i t i o n  ( S e c t i o n  8 . 2 5 ( a ) )  a n d  r e q u i r e  

t h a t  a n y  c o m m i t t e e  o f  t h e  b o a r d  h a v e  a m i n i m u m  of t w o  d i r e c t o r s .

S e c t i o n  1 0 . 0 6 . 4 6 8 .  E X E C U T I V E  A N D  O T H E R  B O A R D  C O M M I T T E E S ,  

[ p p .  5 9 - 6 0  o f  HB 3 4 3  s h o u l d  b e  a m e n d e d  as f o l l o w s ] :  (a) If

a u t h o r i z e d  b y  t h e  a r t i c l e s  o r  t h e  b y l a w s  of  t h e  c o r p o r a t i o n ,  t h e

b o a r d ,  b y  r e s o l u t i o n  a d o p t e d  b y  a m a j o r i t y  o f  t h e  e n t i r e  b o a r d ,

m a y  d e s i g n a t e  f r o m  a m o n g  i t s  m e m b e r s  an e x e c u t i v e  c o m m i t t e e  and

o t h e r  c o m m i t t e e s  o f  t n e  b o a r d .  U n i a s s  t h e  n u m b e r  of  d i r e c t o r s
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f i x e d  in a c c o r d a n c e  w i t h  A S  1 0 . 0 6 .  4 5 3  i s l e s s  t h a n  t h r e e , e a c h  

c o m m i  t t e e  s h a l l  h a v e  t w o  o r  m o r e  m e m b e r s , w h o  s e r v e  at t h e  p l e a ­

s u r e  o f  t h e  b o a r d  o f  d i r e c t o r s .  E a c h  c o m m i t t e e ,  to  t h e  e x t e n t  

p r o v i d e d  in t h e  r e s o l u t i o n  o r  t h e  a r t i c l e s  o r  b y l a w s  o f  t h e  

c o r p o r a t i o n ,  h a s  t h e  a u t h o r i t y  o f  t h e  b o a r d ,  e x c e p t  t h a t  a 

c o m m i t t e e  m a y  n o t

( 1 )  [ b a l a n c e  o f  S e c t i o n  . 4 6 8  is  t o  r e m a i n  u n c h a n g e d  f r o m  

t h e  t e x t  f o u n d  a t  p a g e s  5 9 - 6 1  o f  H B  3 4 3 . ]

S e c .

4 6 8  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 4 6 8 . E X E C U T I V E  

A N D  O T H E R  B O A R D  C O M M I T T E E S .  [ T h e  o f f i c i a l  c o m m e n t  at 

p p .  1 2 8 - 1 2 9  o f  t h e  J o u r n a l  S u p p l e m e n t  s h o u l d  be  a m e n d e d  

t o  r e a d  as  f o l l o w s ] :

S C O P E : S e c .  4 6 8  p e r m i t s  i n c l u s i o n  in t h e  a r t i c l e s

o r  b y l a w s  o f  p r o v i s i o n s  e m p o w e r i n g  t h e  b o a r d  to s e t  u p  

e x e c u t i v e  a n d  o t h e r  c o m m i t t e e s  a n d  t o  d e l e g a t e ,  w i t h  

n o t e d  e x c e p t i o n s ,  t o  s u c h  c o m m i t t e e ( s )  t h e  p o w e r s  

o t h e r w i s e  v e s t e d  in t h e  b o a r d .  T h e  d u t y  of  c a r e  of

d i r e c t o r s  w h o  a r e  n o t  m e m b e r s  o f  s u c h  c i m m i t t e e s  is

p a r t i c u l a r i z e d  in s e c .  4 6 8 ( b ) .

N o t e  t h a t  s e c .  4 6 8 ( a ) i n c o r p o r a t e s  t h e  s u g g e s t i o n  

o f  t h e  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i  o n  Ac t r e ­

s p e c t  i n g  a m i n i m u m  c o m p o s i  ti on  o f  b o a r d  c o m m i  t t e e s . 11

w o r k s  an  a c c  o m m o d  at i o n  b e t w e e n  t h e  d e s i r e  t o  s t r e a m l i  n e  

b o a r d  f u n c t i o n s  v i a d e l e g a t i o n  a n d  t h e  n e c e s s i t y  o f

p r o t e c  t i n g  ji m e a n  i n q f  u 1 r o l e  f o r  r e p r e s e n t a t i  v e s  o f

m i n o r i t y  i n t e r e s t s .  U n d e r  s e c . 4 6 8 ,  p r o t e c t i o n  f o r  t h e



m i n o r i t y  i s f o u n d  i n t w o  p r o v i  s i on  s : f i r s t ,  t h e  e l i m i ­

n a t i o n  o f  " o n e  d i r e c t o r "  c o m m i  t t e e s  in a n y  c o r p o r a t i  on 

w h i c h  i s r e q u i r e d  t o  h a v e  _a b o a r d  o f  t h r e e  m e m b e r s ; a n d  

s e c o n d , r e s e r v a t i o n  o f  e n u m e r a t e d , c r i t i c a l  b o a r d  d e c i ­

s i o n s  w h i c h  m a y  n o t  b e  d e l e g a t e d .

U n d e r  t h e  t e r m s  o f  t h e  c o o r d i n a t e d  c o v e r a g e  of 

s e c . 4 5 3 ,  i f t h e  c o r p o r a t i  on  i s r e q u i r e d  t o  h a v e  _a

b o a r d  o f  a t  l e a s t  t h r e e  d i r e c t o r s , t h e n  a n y  c o m m i  t t e e  

c r e a t e d  b y  t h e  a r t i c l e s  or  b y !  a w s  m u s t  h a v e  _a m i n i m u m

m e m b e r s  h i p of t w o . If t h e  n u m b e r  o f  s h a r e h o l d e r s  i s

t w o , t h e n  u n d e r  s e c . 4 5 3 ,  t h e  n u m b e r  o f  d i r e c t o r s  n e e d

n o t  e x c e e d  t h e  n u m b e r  o f  s h a r e h o l d e r s .  U n d e r  s e c . 

4 6 8 ( a ) ,  â  c o r p o r a t i o n  wi t h  _a t w o  p e r s o n  b o a r d  c o u l d

p r o v i  d e  i n i ts a r t  i c 1 e s  o r  b y ! a w s  f o r  o n e  or m o r e  o n e

d i r e c t o r  c o m m i  t t e e s . T h e  i n t e r e s t s  o f  t h e  n o n - m e m b e r  

d i r e c t o r  a r e  p r o t e c t e d  s i n c e  t h e  c o m m i  t t e e  c o u l d  n o t  be 

c r e a t e d  n o r  c o u l d  i ts  j u r i s d i c t i o n  b e  d e f i n e d  wi t h o u t  

t h e  a c t i v e  c o n s e n t  of  b o t h  m e m b e r s  o f  â  t w o  p e r s o n  

b o a r d .  O n  s u c h  a b o a r d  o n e  of  t h e  d i r e c t o r s  c o u l d
i

n e v e r  c o n s t i t u t e  t h e  " m a  j o r  i t y . 11

C H A N G E  IN F O R M E R  A L A S K A  L A W : A C C  s e c .  4 6 8  is a

m o d i f i e d  v e r s i o n  of  S e e t i e R  4 2  e f  t h e  M e d e l  A e t  S e c t  i on 

8 . 2 5  o f  t h e  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i  on  A c  t . 1 1

c l a r i f i e s  A l a s k a  l a w ,  as s e t  o u t  in f o r m e r  AS  

1 0 . 0 5 . 1 9 5 ,  in s e v e r a l  p a r t i c u l a r s .  S e c .  4 6 8 ( a )  d e p a r t s  

f r o m  A S  1 0 . 0 5 . 1 9 5  b y  a c l e a r  i n d i c a t i o n  t h a t  t h e r e  m a y  

b e  s u c h  o t h e r  c o m m i t t e e s  of t h e  b o a r d ,  in a d d i t i o n  to



an e x e c u t i v e  c o m m i t t e e ,  as m a y  b e  p r o v i d e d  in t h e  

a r t i c l e s  o r  b y l a w s  o f  t h e  c o r p o r a t i o n .  C o o r d i n a t i o n  

w i t h  s e c . 4 5 3  p r e c l u d e s  o n e - d i  r e c t o r  c o m m i  t t e e s  i n a n y

c o r p o r a t i  o n  r e q u i r e d  t o  h a v e  a b o a r d  o f  a t  l e a s t  t h r e e  

m e m b e r  s . A 4 s e  d r e p p e d  4 s  t h e  f e n m e r  r e q u i r e m e n t  t h a t  

t w e  e r  m e r e  d i r e e t e r s  h a d  t e  e e R S t i t u t e  t h e  e x e e H t i v e  

e e m m i t t e e r  S e c .  4 6 8 ( a )  c o n t i n u e s  t o  r e f l e c t  t h e  p o l i c y  

o f  o l d  . 1 9 5  in  t h e  r e q u i r e m e n t  t h a t  t h e  r e s o l u t i o n  

s e t t i n g  u p  a c o m m i t t e e  p e r m i t t e d  u n d e r  t h e  a r t i c l e s  o r  

b y l a w s  b e  a d o p t e d  b y  an a b s o l u t e  m a j o r i t y  o f  t h e  b o a r d  

a n d  n o t  m e r e l y  o f  t h e  d i r e c t o r s  t h e n  in o f f i c e .

T h e  m o s t  s i g n i f i c a n t  c h a n g e  w o r k e d  b y  s e c .  4 6 8 ( a )  

o v e r  f o r m e r  . 1 9 5  is in t h e  e n u m e r a t e d  s u b j e c t s  w h i c h  

m a y  n o t  b e  d e l e g a t e d  b y  t h e  f u l l  b o a r d  t o  a n y  c o m m i t ­

t e e .  T h i s  l i s t  a c c o r d s  w i t h  t h e  s u g g e s t e d  c o n t e n t  o f  

S e c t i o n  8 . 2 5 ( e )  o f  t h e  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a ­

ti o n  A c t . T h e  o n l y  m o d i f i c a t i o n  f r e m  n e w  M e d e T  A e t  

5 e e t 4 e n  4 2  is w i t h  r e s p e c t  t o  s e c .  4 6 8 ( a ) ( 6 )  o n  t h e  

c a p i t a l i z a t i o n  of  r e t a i n e d  e a r n i n g s  a n d  s e c .  4 6 8 ( a ) ( 9 )
i i <

o n  t r a n s a c t i o n s  w i t h  i n t e r e s t e d  d i r e c t o r s .

S e c .  4 6 8 ( b )  e x p a n d s  u p o n  t h e  f o r m e r  p r o v i s i o n  o f  

. 1 9 5  w i t h  r e g a r d  t o  a d e c l a r a t i o n  t h a t  t h e  d i r e c t o r s  

w h o  d o  n o t  s e r v e  on b o a r d  c o m m i t t e e s  a r e  n o t ,  b y  v i r t u e  

of  n o n s e r v i c e ,  r e l i e v e d  o f  t h e i r  d u t i e s  o f  c a r e  a n d  

l o y a l t y  w i t h  r e s p e c t  t o  t h e  w o r k  of s u c h  c o m m i t t e e s ,  

a n d  t h a t  t h i s  i n c l u d e s  t h e  e x p r e s s  r e c o g n i t i o n  of a 

d u t y  o f  r e a s o n a b l e  i n q u i r y  w h i c h  t h e  A C C  h a s  e n g r a f t e d  

o n t o  t h e  f o r m u l a t i o n  of t h e  c l a s s i c a l  a n d  R e v i s e d  M o d e l

28



A c t s .  S e e ,  H e i t  v. B i x b . y , 2 7 6  F . S u p p .  2 1 7 ,  2 3 1  ( E . D .

H o .  1 9 6 7 ) .

I t e m  8 . S e c o n d a r y  L i a b i l i t y  o f  O f f i c e r s  a n d  D i r e c t o r s :  T h e

C o m m i s s i o n  m o d i f i e d  S e c t i o n  . 4 8 8  o f  H B  3 4 3  o n  t h e  s e c o n d a r y  

l i a b i l i t y  o f  o f f i c e r s  a n d  d i r e c t o r s  in t h r e e  p a r t i c u l a r s .  

F i r s t ,  s u b s e c t i o n  (a) h a s  b e e n  a m e n d e d  t o  m a k e  c l e a r  t h a t  t h e  

o n l y  p e r s o n s  p o t e n t i a l l y  l i a b l e  a r e  d i r e c t o r s  ( o r  t h e i r  d e l e ­

g a t e s )  a n d  " o f f i c e r s "  ( o r  the'ir s u b s t i t u t e s ) .  T h e  o b j e c t i o n  

t h a t  an a s s i s t a n t  s e c r e t a r y ,  p e r f o r m i n g  at t h e  c o m m a n d  of the  

c o r p o r a t e  p r e s i d e n t ,  m i g h t  b e  l i a b l e ,  is t h u s  e x p r e s s l y  e x ­

c l u d e d .  S e c o n d ,  t h e  p e r i o d  o f  l i a b i l i t y  f o r  an i n c o r p o r a t o r  is 

n o w  c l e a r l y  d e f i n e d  b y  n e w  s u b s e c t i o n  ( b ) .  T h i r d ,  t h e  m a x i m u m  

e x p o s u r e  p r o v i d e d  in s u b s e c t i o n  (d) h a s  b e e n  r e d u c e d  b y  9 0 %  to 

$ 2 , 5 0 0  p e r  c l a i m a n t ,  r a t n e r  t h a n  $ 2 5 , 0 0 0  as p r o v i d e d  in HB 3 4 3 .

S e c .  1 0 . 0 6 . 4 8 8 .  S E C O N D A R Y  L I A B I L I T Y  O F  D I R E C T O R S  A N D  O F F I ­

C E R S .  [ p p .  6 7 - 6 8  of  HB  3 4 3  s h o u l d  be  a m e n d e d  as f o l l o w s : ]  (a)

I.
E x c e p t  as e x e m p t e d  in 4 b }  ( c ) o f  t h i s  s e c t i o n  a n d  l i m i t e d  in 4 e }

(d ) of  t h i s  s e c t i o n ,  i n c o r p o r a t o r s ,  d i r e c t o r s ,  o t h e r  t h a n  a 

p r o v i s i o n a l  d i r e c t o r  a p p o i n t e d  u n d e r  A S  1 0 . 0 6 . 6 4 0 ,  o r  i n d i v i ­

d u a l s  e x e r c i s i n g  t h e  a u t h o r i t y  o f  d i r e c t o r s  as p e r m i t t e d  in A S  

10 . 0 6  . 4 5 0  ( a ) ,  a n d  t h e  p r e s i d e n t ,  s e c r e t a r y ,  a n d  t r e a s u r e r  in a 

d o m e s t i c  or  f o r e  i q n  c o r p o r a t i o n , or  i n d i v i d u a l s  p e r f o r m i n g  t h e  

f u n c t i o n s  of  t h e s e  o f f i c e s  in a d 0 m e s t 4 e e r  f o r e i g n  c o r p o r a t i o n  

d o i n g  b u s i n e s s  in t h i s  s t a t e ,  a r e ,  to  t h e  e x t e n t  t h a t  t h e  a s s e t s  

of t h e  c o r p o r a t e  e n t i t y  p r o v e  i n s u f f i c i e n t ,  j o i n t l y  a n d  s e v e r a l ­



ly  l i a b l e  f o r  c o n t r a c t  i n d e b t e d n e s s ,  w h e t h e r  f o r m a l  o r  o t h e r ­

w i s e ,  f o r  m a t e r i a l s ,  s u p p l i e s ,  i n v e n t o r y ,  o r  s e r v i c e s  f u r n i s h e d  

in t h e  s t a t e  d u r i n g  t h e i r  p e r i o d  o f  s e r v i c e .

( b ) F o r  t h e  p u r p o s e  o f  t h i s  s e c t i  o n , t h e  p e r i o d  o f  s e r v i c e  

o f  an i n c o r p o r a t o r  s h a l l  c o n c l u d e  w i t h  t h e  d e s i  q n a t i  on ( A S  

1 0 . 0 6 . 2 1 0 ( 3 ) ) o r  e l e c t i o n  ( A S  1 0 . 0 6 . 2 2 5 )  o f  i n i t i a l  d i r e c t o r s .

( c ) T h e  t e r m s  o f  a w r i t t e n  c o n t r a c t  b e t w e e n  a c o r p o r a ­

t i o n  a n d  a t h i r d  p a r t y  m a y  m o d i f y  o r  p r e c l u d e  t h e  l i a b i l i t y  

c r e a t e d  b y  t h i s  s e c t i o n .

( e ) ( d ) N o t w i t h s t a n d i n g  d i v i s i o n  b y  a s s i g n m e n t  or  o t h e r w i s e ,  

t h e  t o t a l  s e c o n d a r y  l i a b i l i t y  c r e a t e d  b y  t h i s  s e c t i o n  f o r  t h e  

b e n e f i t  o f  a c r e d i t o r  u n d e r  (a) o f  t h i s  s e c t i o n  m a y  n o t  e x c e e d  

S 2§7 0 9 9  $ 2 ,  5 0 0  e x c l u s i v e  of  c o s t s  o f  c o l l e c t i o n .

( d ) ( e ) A p a r t y  a g a i n s t  w h o m  a c l a i m  is a s s e r t e d  u n d e r  t h i s  

s e c t i o n  is e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  o t h e r  p e r s o n s  e n u m e r ­

a t e d  in ( a )  o f  t h i s  s e c t i o n .

S e c .

4 8 8  O f f i c i a l  C o m m e n t  t o  A C O  S e c t i o n  1 0 . 0 6 . 4 8 8 .  S E C O N D A R Y

L I A B I L I T Y  O F  D I R E C T O R S  A N D  O F F I C E R S .  [ T h e  o f f i c i a l
: • 5

c o m m e n t  t o  S e c t i o n  . 4 8 8  at p p .  1 4 0 - 1 4 3  of  t h e  J o u r n a l  

S u p p l e m e n t  s h o u l d  b e  m o d i f i e d  as f o l l o w s : ]

S C O P E : [ T h e  t e x t  at p a g e  1 4 0  o f  t h e  J o u r n a l

S u p p l e m e n t  t h r o u g h  t h e  c o n c l u s i o n  o f  t h e  p a r a g r a p h  

w h i c h  c a r r i e s  o v e r  t o  p a g e  1 4 1  is to  r e m a i n  u n c h a n g e d . ]

U n d e r  s e c . 4 8 8 ( a  ) o f f i c e r  l i a b i l i t y  i s i m p o s e d

u p o n  t h e  p r e s i d e n t ,  s e c r e t a r y  a n d  t r e a s u r e r  of an



A l a s k a  o r  f o r e i  qn  c o r p o r a t i  on  o r  u p o n  i n d i v i d u a l s  p e r -  

f o r m i  n q  t h e  f u n c t i  o n s  o f  t h o s e  of  f i c e s  i n _a f o r e i  gn 

c o r p o r a t  i o n . T h e  r e a s o n  f o r  r e s t r i c t i n g  t h e  l a s t  r e f ­

e r e n c e  t o  f o r e i  q n  c o r p o r a t i  o n s  i s b e c a u s e  t h e  A C C  r e ­

q u i r e s  c o r p o r a t i  o n s  t o  h a v e  t h e s e  o f f i c e s  al t h  ^ u g h  _a 

p e r s o n  m a y  o c c u p y  a n y  t w o  o f f i c e s  e x c e p t  t h o s e  of 

p r e s i d e n t  a n d  s e c r e t a r y .  S e e , s e c . 4 8 3 ( a ) .  In s o m e

j u r i  s d i c t i o n s  c o r p o r a t e  o f f i c e s  a r e  o p t i o n a l  in w h i c h  

c a s e  i t w o u l d  b e  p o s s i b l e  t o  f o r m  a c o r p o r a t i o n  w i t h o u t  

_a p r e s i d e n t ,  s e c r e t a r y  o r  t r e a s u r e r .  If s u c h  _a f o r m a ­

t i o n  d e c i s i o n  h a d  b e e n  m a d e , t h e  l i a b i l i t y  i m p o s e d  b y  

s e c . 4 8 8  w o u l d  b e  f i x e d  u p o n  s u c h  p e r s o n  o r  p e r s o n s  w h o  

h a d  p e r f o r m e d  f u n c t i o n s  w h i c h , w e r e  i t an A l a s k a  c o r p o ­

r a t i o n ,  w o u l d  h a v e  b e e n  a p p r o p r i a t e  t o  t h o s e  o f f  i c e s .

I f ,  in d i s r e g a r d  o f  t h e i r  d u t y  t o  c a l l  an o r g a n i ­

z a t i o n  m e e t i n g  a n d  e l e c t  i n i t i a l  d i r e c t o r s  ( A C C  s e c .  

2235^), i n c o r p o r a t o r s  w e r e  t o  t r a n s a c t  b u s i n e s s  on b e ­

h a l f  of  an e n t i t y  f o r . w h i c h  t h e r e  h a d  b e e n  i s s u e d  a 

c e r t i f i c a t e  o f  i n c o r p o r a t i o n ,  t h e y ,  t o o ,  w o u l d  i n c u r  

t h e  p o t e n t i a l  p e r s o n a l  l i a b i l i t y  c r e a t e d  b y  t h 4 s  s e e -  

t 4 e n r  s e c . 4 8 8 ( a ) .  A s  p r o v i d e d  i n s e c . 4 8 8 ( b ) ,  f o r  t h e  

p u r p o s e  o f  s u c h  l i a b i l i t y  t h e i r  p e r i o d  of  s e r v i c e  w o u l d  

c o n e  1 u d e  w i t h  t h e  d e s i g n a t i o n  or  e l e c t i o n  of  i n i t i a l  

di r e c t o r s .

T r a d i t i o n a l  c o n c e p t s  o f  " l i m i t e d  l i a b i l i t y "  a r e  

v e n e r a t e d  in t h e  e x p l i c i t  p r o v i s i o n  t h a t  s e c .  4 8 8  

c r e a t e s  a " s e c o n d a r y  l i a b i l i t y "  on t h e  p a r t  o f  t h e  

d e s i g n a t e d  d i r e c t o r s ,  i n c o r p o r a t o r s ,  a n d  o f f i c e r s .



F u n d s  i n v e s t e d  b y  s h a r e h o l d e r s  as w e l l  as a c c u m u l a t e d  

e a r n i n g s  r e m a i n  t h e  f i r s t  l i n e  o f  r e c o u r s e  f o r  t h e  

c o n t r a c t  i n d e b t e d n e s s  o f  t h e  c o r p o r a t e  e n t i t y .  E x h a u s ­

t i o n  o f  t h a t  s o u r c e ,  as d i s c u s s e d  in A r e n w a l d  v. D o u g ­

l a s  M a c h i n e r y  C o . , 1 8 3  M i s c .  6 2 7 ,  5 0  N .Y . S . 2 d  3 9

( 1 9 4 4 ) ,  is a c o n d i t i o n  p r e c e d e n t  t o  t h e  a s s e r t i o n  o f  

t h e  l i a b i l i t y  c r e a t e d  b y  s e c .  4 8 8 .  F u r t h e r  v i n d i c a t i o n  

o f  t r a d i t i o n a l  l i m i t e d  l i a b i l i t y  is r e f l e c t e d  in t h e  

i m p o s i t i o n  o f  S 2 § T 0 9 0 $ 2 , 5 0 0  ( e x c l u d i n g  al l c o s t s  of 

c o l l e c t i o n )  as a c e i l i n g  u p o n  t h i s  s e c o n d a r y  l i a b i l i t y .  

T h i s  l i m i t a t i o n  r e f l e c t s  t w o  p o l i c y  j u d g m e n t s :  (1)

f o r  s u m s  g r e a t e r  t h a n  t h i s  a m o u n t ,  t h e  t h i r d  p a r t y  

s h o u l d  b e a r  t h e  r i s k  of  n e g o t i a t i n g  f o r  l i a b i l i t y

g r e a t e r  t h a n  t h a t  o f  c o r p o r a t e  a s s e t s ;  a n d ,  ( 2 ) f o r

s u m s  in e x c e s s  o f  S 2 S T 0 0 0  $ 2 , 5 0 0 , t h e  c o s t s  o f  l i t i g a ­

t i o n  d o  n o t  p r a g m a t i c a l l y  p r e c l u d e  t h e  a s s e r t i o n  of 

" t h i n  c a p i t a l i z a t i o n "  or  o t h e r  a b u s e s  o f  t h e  c o r p o r a t e  

n o r m  w h i c h  w o u l d ,  if p r o v e n ; *  e s t a b l i s h  l i a b i l i t y  u p o n  

c e r t a i n  o r  a l l  o f  t h e  s h a r e h o l d e r s .  The' i n t e n t i o n  h a s  

b e e n  t o  p r e s e r v e  t h e s e  c o m m o n  l a w  r e m e d i e s  in a d d i t i o n  

t o  t h e  l i a b i l i t y  c r e a t e d  in s e c .  4 8 8 .  In t h i s  c o n n e c ­

t i o n  s e e , M o h a w k  O i l  C o .  v. M c K i b b e n ,  6 6 7  P . 2 d  1 2 2 3  ( A K  

1 9 8 3  ) ; E a g l e  A i r  v. C o r r o o n  & B l a c k / D a w s o n  & C o . ,  6 4 8

P . 2 d  1 0 0 0  ( A K  1 9 8 2  ).

[ T h e  b a l a n c e  of  t h e  c o m m e n t ,  i n c l u d i n g  t h e  C h a n g e  

i n F o r m e r  A l a s k a  L a w  d i s c u s s i o n  at p a g e  1 4 3 ,  r e m a i n s  

u n c h a n g e d  f r o m  t h a t  p r i n t e d  in t h e  J o u r n a l  S u p p l e m e n t . ]



I t e m  9. I n d e m n i f i c a t i o n  a d v a n c e s  t o  d e f e n d a n t s :  T h e  C o m ­

m i s s i o n e r s  v o t e d  t o  a d o p t  t h e  m o r e  r e s t r i c t i v e  p r o v i s i o n  on 

a d v a n c e s  s e t  f o r t h  in  S e c t i o n  8 . 5 3 ( a )  o f  t h e  R e v i s e d  M o d e l  B u s i ­

n e s s  C o r p o r a t i o n  A c t  in l i e u  o f  t h e  c u r r e n t  c o n t e n t  o f  A C C  S e c ­

t i o n  . 4 9 0 ( e ) .

S e c t i o n  1 0 . 0 6 . 4 9 0 .  I N D E M N I F I C A T I O N  O F  O F F I C E R S ,  D I R E C T O R S ,

E M P L O Y E E S ,  A N D  A G E N T S :  I N S U R A N C E .  [ P p .  6 8 - 7 0  of HB  3 4 3  s h o u l d

b e  a m e n d e d  a s  f o l l o w s ] :  (a) [ u n c h a n g e d  f r o m  c u r r e n t  t e x t ] ,

(b) [ u n c h a n g e d  f r o m  c u r r e n t  t e x t ] .

( c) [ u n c h a n g e d  f r o m  c u r r e n t  t e x t ] .

( d )  [ u n c h a n g e d  f r o m  c u r r e n t  t e x t ] .

(e) E x p e n s e s  4 R e u F F e d  4 r d e f e f l d 4 R§ a e 4 v 4 4  er e r 4 m 4 R a 4

a e t i e n  er  p r e e e e d i R g  m a y  b e  p a 4 d  b y  t h e  e e F p e F a t 4 e n  4r a d v a R e e  

e f  t h e  f 4 R a 4  d 4 s p e s 4 t i e R  e f  t h e  a e t f e R  e r  p r e e e e d i f l g  as  a a t h e r -  

4 z e d  4r t h e  m a R R e r  p r e v 4 d e d  4r ( d )  e f  t h 4 s  s e e t 4 e n  u p e R  r e e e i p t  

o f  aR H R d e F t a k f R g  b y  e f  e r b e h a 4 f e f  t h e  d i F e e t e F 7 e f f 4 e e F 7 

e m p 4 e y e e 7 o f  a g e R t  t e  r e p a y  t h e  a m e u e t  4 f  4 t  4 s  u l t i m a t e l y

I i i
deteFm4fled t h a t  the p e r s e R  4s Ret e R t 4 t 4 e d  te b e  4 R d e m n 4 f 4 e d  b y  

the e e F p e r a t t e R  as a u t h o r i z e d  4r t h 4 s  s e e t 4 e R r

( e ) R e a s o n a b l e  e x p e n s e s  i n c u r r e d  in d e f e n d i n q  a c i v i l  or 

c r i m i n a l  a c t i o n  o r  p r o c e e d i n g  m a y  b e  p a i d  o r  r e i  m b u r s e d  b y  t h e  

c o r p o r a t i o n  i n a d v a n c e  of t h e  f i n a l  d i s p o s i t i o n  i n t h e  m a n n e r  

p r o v i d e d  i n ( d ) £ f  t h i s  s e c t i o n  i f :

( 1 ) i n t h e  c a s e  o f  a d i r e c t o r  o r  o f f  i c e r , t h e  

c o r p o r a t i o n  i s f u r n  i s h e d  w i t h  _a w r i t t e n  af f i r m a t  i on of g o o d  

f a i t h  b e l i e f  t h a t  t h e  s t a n d a r d  o f  c o n d u c t  d e s c r i b e d  in A S



1 0 . 0 6 . 4 5 0 ( b )  o r  A S  1 0 . 0 6 . 4 8 3 ( e )  o f  t h i s  c h a p t e r  h a s  b e e n  m e t ;

( 2 ) t h e  d i r e c t o r , o f f i c e r , e m p 1 o y e e , or  a g e n t  

f u r n i s h e s  t h e  c o r p o r a t i  on  â  w r  i t t e n  u n  1 i mi t e d  g e n e r a l  u n d e r ­

t a k i n g ,  e x e c u t e d  p e r s o n a l  l.y or  on  b e h a l f  o f  t h e  i n d i v i d u a l ,  t_o 

r e p a y  t h e  a d v a n c e  i f  it  is u l t i m a t e l y  d e t e r m i n e d  t h a t  an a p p l i ­

c a b l e  s t a n d a r d  o f  c o n d u c t  w a s  n o t  m e t ; a n d

( 3) a d e t e r m i n a t i  on  i s m a d e  t h a t  t h e  f a c t s  t h e n  

k n o w n  t o  t h o s e  m a k  i n g t h e  d e t e r m i n a t i o n  w o u l d  n o t  p r e c 1 u d e  

i n d e m n  i f i c at i o n  u n d e r t h i ; c h a p t e r .

( f )  [ u n c h a n g e d  f r o m  c u r r e n t  t e x t ] .

( g )  [ u n c h a n g e d  f r o m  c u r r e n t  t e x t ] .

S e c .

4 9 0  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 4 9 0 . I N D E M N I F I ­

C A T I O N  O F  O F F I C E R S ,  D I R E C T O R S ,  E M P L O Y E E S ,  A N D  A G E N T S :  

I N S U R A N C E .  [ T h e  o f f i c i a l  c o m m e n t  at p p .  1 4 3 - 1 4 6  of

t h e  J o u r n a l  S u p p l e m e n t  s h o u l d  b e  a m e n d e d  t o  r e a d  as

f o l l o w s ] :

S C O P E : [ u n c h a n g e d  frdrti t e x t  f o u n d  at p a g e s  1 4 3 -

1 4 4 . ]  ! ‘

C H A N G E  IN F O R M E R  A L A S K A  L A W : [ t h e  t e x t  a t ’ p a g e s  

1 4 4 ,  1 4 5 ,  t h r o u g h  t h e  f i r s t  f u l l  p a r a g r a p h  at p a g e  1 4 6

a r e  t o  b e  l e f t  u n c h a n g e d ] .

S e e r  4 9 0 ( e - ) r  g o v e r n i n g  t h e  t e r m s  a n d  c i r c u m s t a n c e s  

u n d e r  w h i c h  t h e  e e r p e r a t i e n  m a y  a d v a n c e  f u n d s  a g a i n s t  

t h e  e x p e n s e s  i n e u r r e d  4 n  d e f e n d i n g  e i t h e r  a d i r e e t  e r  

d e r i v a t i v e  a e t i e n  e r  c r i m i n a l  p r o c e e d i n g ; -  d i f f e r s  f r e m  

f e r m e r  A S  1 0 r 9 § r O 1 9 ( e l r  F o r m e r  A l a s k a  l a w  l e f t  s u c h  a



d e e 4 s 4 e R  t e  - t h e  b e a r d  e f  d i r e e t e r s T -  R ee e§fi4H4n§ t h a t  

t h e r e  m a y  b e  e 4 r e a m s t a R e e s  4 r w h 4 e h  t h e r e  4 s  R e t  a 

d 4 s 4 R t e r e s t e d  a b s e T u t e  m a j e r t t y  e f  t h e  b e a r d  a b l e  ( e r  

w 4 4 4 4 r §) t e  a e t 7 s e e r  4 9 0 ( e }  f e T T e w s  t h e  M e d e 4  A e t  4 r 

mak4fl§ t h 4 s  d e e 4 s 4 e R  d e T e g a b T e  a s  u n d e r  s e e r  4 9 9 ( d ) r

S e c . 4 9 0 ( e )  g o v e r n s  t h e  c i r c u m s t a n c e s  a n d  s p e c i ­

f i e s  t h e  s t e p s  w  h i c f m u s t  b e  o b s e r v e d  b e f o r e  _a c o r p o r a -  

ti on m a y  a d v a n c e  e x p e n  s e s  t o  â  d i r e c t o r ,  o f f  i c e r , e m -  

p 1 o y e e , o r  a g e n t  w h o  i s _a d e f e n d a n t  i n _a c i v i l  or 

c r i m i n a l  a c t i o n  or  p r o c e e d i n g .  T h e  £, j vi si o n s  a r e  

a d a p t e d  f r o m  S e c t i  o n  8 . 5 3  of  t h e  R e v i s e d  M o d e l  B u s i  n e s s  

C o r p o r a t i o n  A c t .

U n d e r  s e c . 4 9 0 ( e ) ,  _a t h r e e  s t e p  p r o c e d u r e  m u s t  be

o b s e r v e d  i n r e g u e s t i  n g  a n d  g r a n t i  n g  an a d v a n c e  of  c o r ­

p o r a t e  a s s e t s . F i r s t ,  a s s u m i  n g  t h a t  a d e t e r m i  n a t i  on 

h a s  b e e n  a r r i  v e d  a t  u n d e r  S e c . 4 9 0 ( d ), t h e  di r e c t o r  or

o f f i c e r  m u s t  f u r n  i s h  t h e  c o r p o r a t i  on w i t h  _a w r i t t e n
*• '

a f f i r m a t i o n  o f  g o o d  f a i t h  b e l i e f  t h a t  t h e  a p p l i c a b l e
, I .

s t a n d a r d  o f  c a r e  h a s  b e e n  m e t . In t h e  i n s t a n c e  o f  _a 

d i r e c t o r  t h a t  s t a n d a r d  i s s e t  f o r t h  in s e c . 4 5 0 ( b ) .

T h e  s t a n d a r d  o f  c a r e  f o r  c o r p o r a t e  o f f  i c e r s  i s s e t  

f o r t h  i n s e c . 4 8 3 ( e ) .  I n a d d i t i o n  t o  t h e  a f f i r m a t i o n

o f  b e l i e f  i n t h e  o b s e r v a n c e  of  t h e  a p p l i c a b l e  s t a n d a r d  

o f  c o n d u c t , t h e  p a r t y  s e e k i n g  a d i s b u r s e m e n t  of  c o r p o r a t e  

a s s e t s  m u s t  f u r n i s h  a w r i t t e n  u n l i m i t e d  g e n e r a l  u n d e r t a x i n g  

t o  r e p a y  t h e  a d v a n c e  if U  h  u I t i m a t e  1 y d e t e r m i n e d  t h a t  ^ n  

a c c e p t a b 1 e s t a n d a r d  of  c o n d u c t  h a s  n o t  b e e n  m e t . F i n a l l y ,



t h o s e  c h a r g e d  w i t h  m a k i n g  t h e  d e t e r m i n a t i o n  t o  c o m p  1 y w i t h  

s u c h  a r e q u e s t  m u s t  f i n d  t h a t  t h e  f a c t s  t h e n  k n o w n  w o u l d  n o t  

p r e c 1 u d e  i n d e m n i f i c a t i o n .

A R T I C L E  7. A M E N D M E N T S  A N D  C H A N G E S

I t e m  1 0 .  P r o c e d u r e  t o  a m e n d  a r t i c l e s  o f  i n c o r p o r a t i o n :  

T h e  C o m m i s s i o n e r s  v o t e d  t o  m o d i f y  S e c t i o n  5 0 4  e n g r a f t i n g  a 

c o n c e p t  s u g g e s t e d  b y  S e c t i o n  1 0 . 0 2  o f  t h e  R e v i s e d  M o d e l  B u s i n e s s  

C o r p o r a t i o n  A c t .  U n d e r  t h e  t e r m s  o f  t h e  a m e n d m e n t ,  t h e  b o a r d  is 

to  b e  g i v e n  p o w e r  t o  e f f e c t u a t e  c e r t a i n  h o u s e k e e p i n g  a m e n d m e n t s  

to t h e  a r t i c l e s  w i t h o u t  t h e  n e c e s s i t y  o f  s h a r e h o l d e r  a p p r o v a l .

S e c .  1 0 . 0 6 . 5 0 4 .  P R O C E D U R E  T O  A M E N D  A R T I C L E S  O F  I N C O R P O R A ­

T I O N .  [ p p .  7 3 - 7 4  o f  HB  3 4 3  s h o u l d  be  a m e n d e d  as f o l l o w s ] :  ( a )

A c o r p o r a t i o n  s h a l l  a m e n d  i t s  a r t i c l e s  of  i n c o r p o r a t i o n  in t h e  

f o i l o w i  n g  m a n n e r  :

( 1 )  If s h a r e s  h a v e  n o t  b e e n  i s s u e d ,  t h e  b o a r d  s h a l l  

a d o p t  a r e s o l u t i o n  s e t t i n g  o u t  t h e  p r o p o s e d  a m e n d m e n t  or a m e n d ­

m e n t s .

( 2 )  S u b j e c t  t o  A S  1 0 . 0 6 . 5 0 6 ,  if s h a r e s  h a v e  b e e n  i s ­

s u e d ,  an  a m e n d m e n t  s h a l l  b e  a p p r o v e d  b y  t h e  b o a r d  a n d  t h e  o u t ­

s t a n d i n g  s h a r e s .  A p p r o v a l  m a y  b e  i n i t i a t e d  b y  t h e  s h a r e h o l d e r s  

e i t h e r  b e f o r e  o r  a f t e r  c o n s i d e r a t i o n  b y  t h e  b o a r d .  If t h e  b o a r d  

a d o p t s  a r e s o l u t i o n  s e t t i n g  o u t  a p r o p o s e d  a m e n d m e n t ,  t h e  b o a r d  

s h a l l  d i r e c t  t h a t  t h e  a m e n d m e n t  b e  s u b m i t t e d  to  a v o t e  at a 

m e e t i n g  of  s h a r e h o l d e r s  t h a t  m a y  b e  e i t h e r  t h e  a n n u a l  or a s p e ­

c i a l  m e e t i n g .  If a p p r o v a l  o f  t h e  o u t s t a n d i n g  s h a r e s  is o b t a i n e d  

b e f o r e  a c t i o n  b y  t h e  b o a r d ,  t h e  b o a r d  s h a l l  c o n s i d e r  a n d  e i t h e r



a p p r o v e  o r  r e j e c t  t h e  a m e n d m e n t  at t h e  n e x t  r e g u l a r  o r  s p e c i a l

m e e t i  n g .

( 3 )  U n l e s s  t h e  a r t i c l e s  o f  i n c o r p o r a t i  on p r o v i d e

o t h e r w i  s e , a_ c o r p o r a t i  o n  1 s b o a r d  o f  d i r e c t o r s  m a y  a d o p t  o n e  or

m o r e  o f  t h e  f o i l o w i  n g  a m e n d m e n t s  t o  t h e  a r t i c l e s  o f  i n c o r p o r a -  

t i o n  w i t h o u t  s h a r e h o l d e r  a c t i o n :

( A ) t o  d e l e t e  t h e  n a m e s  a n d  a d d r e s s e s  of  t h e

i n i t i a l  d i r e c t o r s ;

( B ) t o  d e l e t e  t h e  n a m e  a n d  a d d r e s s  of  t h e  i n i t i a l  

r e g i s t e r e d  a g e n t  o r  r e g i s t e r e d  o f f i c e , i f _a s t a t e m e n t  of  c h a n g e  

i s o n  f i l e  w i t h  t h e  c o m m i  ssi o n e r ; or

( C ) t o  c h a n g e  e a c h  i s s u e d  a n d  u n i s s u e d  a u t h o r i z e d  

s h a r e  o f  an o u t s t a n d i  n g  c l a s s  i n t o  a g r e a t e r  n u m b e r  of w h o  1 e

s h a r e s  i f t h e  c o r p o r a t i  on h a s  on 1 y  s h a r e s  o f  t h a t  c l a s s  o u t ­

s t a n d i n g .

( b )  [ n o  c h a n g .  ]

( c )  [ n o  c h a n g e ]

S e c

5 0 4  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 5 0 4 . P R O C E D U R E  

T O  A M E N D  A R T I C L E S  OF  I N C O R P O R A T I O N .  [ T h e  o f f i c i a l  

c o m m e n t  at p p .  1 4 9 - 1 5 1  of  t h e  J o u r n a l  S u p p l e m e n t  s h o u l d  

b e  a m e n d e d  to r e a d  as  f o l l o w s ] :

S C O P E : [ T h e  t e x t  at p a g e  1 4 9  t h r o u g h  t h e  f i r s t

f u l l  p a r a g r a p h  o n  p a g e  1 5 0  is t o  b e  r e t a i n e d  u n c h a n g e d .

T h e r e a f t e r ,  i n s e r t  t h e  f o l l o w i n g ] :  

r e g u i s i t e  v o t e .  S e e ,  A C C  s e c .  5 0 8 .

A C C  s e c .  5 0 4 ( a ) ( 3 )  a d o p t s  an i d e a  s u g g e s t e d  b y  t h e



R e v i s e d  M o d e  1 B u s i n e s s  C o r p o r a t i o n  A c t . U n l e s s  t h e

a r t i c l e s  p r o v i d e  o t h e r w i  s e , t h e  b o a r d  i s qi v e n  

a u t h o r i t y  t o  e f f e c t  t h r e e  t y p e s  o f  a m e n d m e n t  s wi t h o u t  

t h e  n e c e s s i t y  o f  s h a r e h o l  d e r  a p p r o v a l . T h e  f i r s t  t w o  

c a t e q o r i  e s  i n v o l v e  d e l e t i o n  o f  t h e  n a m e  s a n d  a d d r e s s e s  

o f  t h e  i n i t i a l  d i r e c t o r s  a n d  r e g i s t e r e d  a g e n t . T h e  

t h i r d  p e r m i  t s  t h e  b o a r d  t o  c h a n g e  e a c h  i s s u e d  a n d  

u n i  s s u e d  a u t h o r i  z e d  s h a r e  o f  aji o u t s t a n d i n g  c l a s s  i n t o  

â  g r e a t e r  n u m b e r  o f  w h o l e  s h a r e s  if  t h e  c o r p o r a t i o n  h a s  

on 1 y  s h a r e s  o f  t h a t  c l a s s  o u t s t a n d i n g .

A C C  s e c .  5 0 4 ( c )  r e q u i r e s  t h a t  w r i t t e n  n o t i c e  

s e t t i n g  f o r t h  t h e  p r o p o s e d  a m e n d m e n t  o r  a m e n d m e n t s  or  a 

s u m m a r y  o f  t h e  c h a n g e s  to  b e  e f f e c t e d  t h e r e b y  s h a l l  b e  

g i v e n  t o  e a c h  s h a r e h o l d e r  o f  r e c o r d  e n t i t l e d  to v o t e  in 

a c c o r d a n c e  w i t h  t h e  g e n e r a l  A C C  p r o v i s i o n s  o n  t i m e  a n d  

m a n n e r  f o r  t h e  g i v i n g  of n o t i c e  of  s h a r e h o l d e r  

m e e t i n g s .  If s u c h  n o t i c e  is n o t  g i v e n  o r  f a i l s  t o

f a i r l y  a p p r i s e  t h e  s h a r e h o l d e r s  o f  t h e  c o n t e n t  o f  t h e
•' • *

a m e n d m e n t  o r  a m e n d m e n t s ,  t h e  v o t e  t a k e n  on t h e  q u e s t i o n
I . » i

of  a p p r o v a l  s h a l l  b e  a n u l l i t y .  In t h i s  c o n n e c t i o n  t h e  

L e g i s l a t u r e  i n t e n d s  to  a p p r o v e  t h e  h o l d i n g  h e l d e r  in 

B e r g e r  v. A m a n a  S o c i e t y , 2 5 3  I o w a  3 7 8 ,  1 1 1  N . W . 2 d  7 5 3

( 1 9 5 2 ) .

C H A N G E  IN F O R M E R  A L A S K A  L A M : A C C  s e c .  5 0 4 • s

s u b s e c t i o n s  ( a ) ( 1 ), ( b ) ,  a n d  (c)  a r e  t a k e n  f r o m  f o r m e r

A S  1 0 . 0 5 . 2 7 6  a n d  S e c t i o n  5 9  of  t h e  M o d e l  A c t .  S e c .  

5 0 4 ( a ) ( 2 )  is a d a p t e d  f r o m  S e c t i o n  9 0 2 ( a )  of t h e  G C L  a n d



c h a n g e s  f o r m e r  A l a s k a  l a w  b y  e x p l i c i t l y  g i v i n g

s h a r e h o l d e r s  t h e  p o w e r  t o  i n i t i a t e  a m e n d m e n t s  t o  t h e  

a r t i c l e s .  F o r m e r  A l a s k a  l a w  r e q u i r e d  a t w o - t h i r d ' s  

m a j o r i t y  of  t h e  s h a r e h o l d e r s  t o  c p p r o v e  a m e n d m e n t  to 

t h e  a r t i c l e s .  A C C  s e c .  5 0 4 ( a ) ( 2 )  o p t s  f o r  a m a j o r i t y  

of  t h e  o u t s t a n d i n g  s h a r e s  e n t i t l e d  t o  v o t e  ( s e e ,  A C C  

s e c .  9 9 0 ( 5 ) ) ,  b u t  m a k e s  t h e  a r t i c l e s  c o m p e t e n t  to 

e s t a b l i s h  s u p e r m a j o r i t y  v o t i n g  r e q u i r e m e n t s  w h i c h  

c a n n o t  b e  a l t e r e d  b y  a m e n d m e n t  s a v e  b y  t h e  a f f i r m a t i v e  

c o n s e n t  o f  t h e  s u p e r m a j o r i t y .  S e e  A C C  s e c .  5 0 8 .

S e c  . 5 0 4 ( a ) (3) i s t a k e n  f r o m  R M B C A  S e c t i o n  1 0 . 0 2

w i t h  t h e  f o l 1 o w i  n g  m o d i f i c a t i o n s : t h e  f i r s t ,  f i f t h ,

a n d  s i x t h  c a t e g o r i e s  of b o a r d  a m e n d m e n t s  a r e

e l i m i n a t e d .  T h e  f i r s t  w a s  u n n e c e s s a r y  i n A l a s k a  s i n c e  

n o  p r i o r  1 a w  1 i mi t e d  t h e  l i f e  of c o r p o r a t i  o n s  ; t h e

f i f t h  ( d e a l i  n g w i t h  n a m e  c h a n g e s ) w a s  n o t  c a r r i e d  

f o r w a r d  b e c a u s e  o f  a p e r c e p t i  on t h a t  n a m e  c h a n g e s  o u g h t  

t o  b e  a p p r o v e d  b y  t h e  s h a r e h o l d e r s ;  a n d  t h e  s i x t h  w a s  

s u p e r f 1 u o u s  s i n c e  t h e  A C C  d o e s  n o t  v e s t  t h e  b o a r d  w i t h

a n y  o t h e r  c i r c u m s t a n c e s  i n w h i c h  j_t i_s â s u f f i c i e n t

p o w e r  t o  a m e n d  t h e  a r t i c l e s .  T h e  c o n c e p t  i s n e w  t o

A l a s k a  1 aw.

A R T I C L E  8 . O R G A N I C  C H A N G E

I t e m  1 1 .  D i s s e n t i n g  s h a r e h o l d e r s '  r i g h t  t o  p a y m e n t  s u b j e c t  

to c o r p o r a t e  r e s t r a i n t s  u p o n  d i s t r i b u t i o n s .

At  i t s  S e p t e m b e r  m e e t i n g ,  t h e  C o m m i s s i o n e r s  d i r e c t e d  t h i s

39



o f f i c e  t o  u n d e r t a k e  a r e v i e w  o f  S e c t i o n s  . 5 7 4  t o  . 5 8 6  r e s p e c t i n g  

t h e  r i g h t s  o f  s h a r e h o l d e r s  t o  d i s s e n t  a n d  t h e  p a y m e n t  o b l i g a ­

t i o n s  o w e d  t o  s u c h  d i s s e n t e r s .  W e  w e r e  t o  e x a m i n e  t h e  c o n t e n t  

o f  C h a p t e r  1 3 ,  s u b c h a p t e r  A  o f  t h e  R e v i s e d  M o d e l  B u s i n e s s  C o r p o ­

r a t i o n  A c t  a n d  d e t e r m i n e  i f  t h e r e  w e r e  i d e a s  w h i c h  m i g h t  i m p r o v e  

t h e  o r i g i n a l  c o n t e n t  o f  t h e  A C C .  A c c o r d i n g l y ,  t h e  f o l l o w i n g  

p r o v i s i o n s  h a v e  b e e n  e x t e n s i v e l y  r e d r a f t e d .  P e n d i n g  f i n a l  a c ­

t i o n  b y  t h e  C o m m i s s i o n ,  t h e  o f f i c i a l  c o m m e n t s  t o  t h e  r e v i s e d  

s e c t i o n s  h a v e  n o t  b e e n  p r e p a r e d .  W h a t  is i n c l u d e d  is a n o t e  

w h i c h  e x p l a i n s  t h e  m a j o r  c h a n g e s  w o r k e d  b y  t h e  d r a f t  r e v i s i o n  

a n d  c i t e s  t h e  s o u r c e  m a t e r i a l s  e m p l o y e d  in t h i s  p r o j e c t .

* [ N o t e  t h a t  S e c .  1 0 . 0 6 . 5 7 6  h a s  b e e n  c o m p l e t e l y  r e d r a f t e d ,  a n d  

is t o  r e p l a c e  S e c .  . 5 7 6  f o u n d  at p p .  9 1 - 9 2  o f  HB 3 4 3 . ]

S e c .  1 0 . 0 6 . 5 7 6 .  R I G H T S  O F  D I S S E N T I N G  S H A R E H O L D E R S :  P R O C E ­

D U R E  T O  E N F O R C E  S H A R E H O L D E R ' S  R I G H T  T O  R E C E I V E  P A Y M E N T  F O R  

S H A R E S ;  W I T H D R A W A L  O F  D E M A N D .  (a ) A s h a r e h o l d e r  e l e c t i n g  t o  

e x e r c i s e  a r i g h t  t o  d i s s e n t  s h a l l  f i l e  w i t h  c h e  c o r p o r a t i o n ,
! i i

b e f o r e  o r  a t  t h e  m e e t i n g  of  s h a r e h o l d e r s  at w h i c h  t h e  p r o p o s e d  

c o r p o r a t e  a c t i o n  is s u b m i t t e d  t o  a v o t e ,  a w r i t t e n  o b j e c t i o n  t o  

t h e  p r o p o s e d  c o r p o r a t e  a c t i o n .  T h e  o b j e c t i o n  s h a l l  i n c l u d e  a 

n o t i c e  o f  e l e c t i o n  t o  d i s s e n t ,  t h e  s h a r e h o l d e r ' s  n a m e  a n d  r e s i ­

d e n c e  a d d r e s s ,  t h e  n u m b e r  a n d  c l a s s e s  o f  s h a r e s  as to  w h i c h  t h e  

s h a r e h o l d e r  d i s s e n t s ,  a n d  a d e m a n d  f o r  p a y m e n t  o f  t h e  f a i r  v a l u e  

of  s u c h  s h a r e s  if t h e  a c t i o n  is t a k e n .  S u c h  o b j e c t i o n  is n o t  

r e q u i r e d  f r o m  a n y  s h a r e h o l d e r  t o  w h o m  t h e  c o r p o r a t i o n  d i d  n o t  

g i v e  n o t i c e  o f  s u c h  m e e t i n g  in a c c o r d a n c e  w i t h  t h i s  c h a p t e r .



(b)  W i t h i n  1 0  d a y s  a f t e r  t h e  d a t e  on  w h i c h  t h e  s h a r e ­

h o l d e r s '  v o t e  a u t h o r i z i n g  s u c h  a c t i o n  w a s  t a k e n ,  t h e  c o r p o r a t i o n  

s h a l l  g i v e  w r i t t e n  n o t i c e  o f  s u c h  a u t h o r i z a t i o n  t o  e a c h  s h a r e ­

h o l d e r  w h o  f i l e d  w r i t t e n  o b j e c t i o n  o r  f r o m  w h o m  w r i t t e n  o b j e c ­

t i o n  w a s  n o t  r e q u i r e d ,  e x c e p t i n g  a n y  s h a r e h o l d e r  w h o  v o t e d  f o r  

t h e  p r o p o s e d  a c t i o n  a n d  w h o  t h e r e b y  is d e e m e d  t o  h a v e  e l e c t e d  

n o t  t o  e n f o r c e  a r i g h t  o f  d i s s e n t  u n d e r  t h i s  c h a p t e r .

(c)  W i t h i n  2 0  d a y s  a f t e r  t h e  g i v i n g  of  n o t i c e  u n d e r  ( b )  of 

t h i s  s e c t i o n ,  a n y  s h a r e h o l d e r  f r o m  w h o m  w r i t t e n  o L j e c t i o n  w a s  

n o t  r e q u i r e d  u n d e r  (a) o f  t h i s  s e c t i o n  a n d  w h o  e l e c t s  to  d i s s e n t  

s h a l l  f i l e  w i t h  t h e  c o r p o r a t i o n  a w r i t t e n  n o t i c e  o f  s u c h  e l e c ­

t i o n ,  s t a t i n g  t h e  s h a r e h o l d e r ' s  n a m e  a n d  r e s i d e n c e  a d d r e s s ,  t h e

n u m b e r  a n d  c l a s s e s  o f  s h a r e s  as to w h i c h  t h e  s h a r e h o l d e r  d i s ­

s e n t s ,  a n d  a d e m a n d  f o r  p a y m e n t  o f  t h e  f a i r  v a l u e  of  s u c h

s h a r e s .  A n y  s h a r e h o l d e r  w h o  e l e c t s  t o  d i s s e n t  f r o m  a m e r g e r  

u n d e r  A S  1 0 . 0 6 . 5 5 4  ( M e r g e r  o f  S u b s i d i a r y  C o r p o r a t i o n )  o r  AS 

1 0 . 0 6 . 5 6 2  ( M e r g e r ,  C o n s o l i d a t i o n ,  or E x c h a n g e  of  S h a r e s  B e t w e e n  

D o m e s t i c  a n d  F o r e i g n  C o r p o r a t i o n )  s h a l l  f i l e  a w r i t t e n  n o t i c e  of 

s u c h  e l e c t i o n  t o  d i s s e n t  w i t h i n  2 0  d a y s  a f t e r  t h e  p l a n  o f  m e r g e r  

h a s  b e e n  m a i l e d  to t h e  s h a r e h o l d e r .

( d )  U p o n  c o n s u m m a t i o n  o f  t h e  c o r p o r a t e  a c t i o n ,  t h e  s h a r e ­

h o l d e r  s h a l l  c e a s e  to h a v e  a n y  of  t h e  r i g h t s  o f  a s h a r e h o l d e r

e x c e p t  t h e  r i g h t  t o  b e  p a i d  t h e  f a i r  v a l u e  o f  t h e  s h a r e s  as to

w h i c h  d i s s e n t e r ' s  r i g h t s  w e r e  p e r f e c t e d  u n d e r  t h i s  c h a p t e r .  A 

n o t i c e  of e l e c t i o n  m a y  b e  w i t h d r a w n  b y  t h e  s h a r e h o l d e r  at a n y

t i m e  p r i o r  to a c c e p t a n c e  in w r i t i n g  o f  an o f f e r  m a d e  b y  t h e

c o r p o r a t i o n  u n d e r  A S  1 0 . 0 6 . 5 7 8 ,  b u t  in n o  c a s e  l a t e r  t h a n  60



d a y s  f r o m  t h e  d a t e  o f  c o n s u m m a t i o n  of t h e  c o r p o r a t e  a c t i o n ,  

e x c e p t  t h a t  if t h e  c o r p o r a t i o n  f a i l s  t o  m a k e  a t i m e l y  o f f e r  

u n d e r  A S  1 0 . 0 6 . 5 7 8 ,  t h e  t i m e  f o r  w i t h d r a w i n g  a n o t i c e  o f  e l e c ­

t i o n  s h a l l  b e  e x t e n d e d  u n t i l  6 0  d a y s  f r o m  t h e  d a t e  an o f f e r  is 

m a d e .  U p o n  e x p i r a t i o n  o f  s u c h  t i m e ,  w i t h d r a w a l  of a n o t i c e  o f  

e l e c t i o n  s h a l l  r e q u i r e  t h e  w r i t t e n  c o n s e n t  o f  t h e  c o r p o r a t i o n .

In o r d e r  t o  b e  e f f e c t i v e ,  w i t h d r a w a l  o f  a n o t i c e  o f  e l e c t i o n  

m u s t  b e  a c c o m p a n i e d  b y  t h e  r e t u r n  to t h e  c o r p o r a t i o n  o f  a n y  

a d v a n c e  p a y m e n t  m a d e  t o  t h e  s h a r e h o l d e r  as p r o v i d e d  in A S  

1 0 . 0 6 . 5 7 8 .  I f  a n o t i c e  o f  e l e c t i o n  is w i t h d r a w n ,  or t h e  c o r p o ­

r a t e  a c t i o n  i s  r e s c i n d e d ,  or  a c o u r t  s h a l l  d e t e r m i n e  t h a t  t h e  

s h a r e h o l d e r  i s  n o t  e n t i t l e d  t o  a r i g h t  t o  d i s s e n t ,  or t h e  s h a r e ­

h o l d e r  s h a l l  o t h e r w i s e  l o s e  a r i g h t  to d i s s e n t ,  t h e  s h a r e h o l d e r  

s h a l l  n o t  h a v e  t h e  r i g h t  t o  r e c e i v e  p a y m e n t  f o r  s u c h  s h a r e s  a n d

s h a l l  b e  r e i n s t a t e d  t o  a l l  r i g h t s  as a s h a r e h o l d e r  as o f  t h e

c o n s u m m a t i o n  o f  t h e  c o r p o r a t e  a c t i o n .  S u c h  r i g h t s  i n c l u d e  a n y  

i n t e r v e n i n g  p r e e m p t i v e  r i g h t s  a n d  t h e  r i g h t  to  p a y m e n t  o f  a n y  

i n t e r v e n i n g  d i v i d e n d  or  other, d i s t r i  b u t  i o n ,  o r ,  if a n y  s u c h  

r i g h t s  h a v e  e x p i r e d  o r  a n y  such, d i v i d e n d  or  jdi s t r  i b u t i  on o t h e r  

t h a n  in c a s h  h a s  b e e n  c o m p l e t e d ,  in l i e u  t h e r e o f ,  at t h e  e l e c ­

t i o n  of t h e  c o r p o r a t i o n ,  t h e  f a i r  v a l u e  t h e r e o f  in c a s h  as 

d e t e r m i n e d  b y  t h e  b o a r d  as of t h e  t i m e  o f  s u c h  e x p i r a t i o n  o r

c o m p l e t i o n ,  b u t  w i t h o u t  p r e j u d i c e  o t h e r w i s e  t o  a n y  c o r p o r a t e  

p r o c e e d i n g s  t h a t  m a y  h a v e  b e e n  t a k e n  in t h e  i n t e r i m .

(e)  A t  t h e  t i m e  o f  f i l i n g  t h e  n o t i c e  of  e l e c t i o n  to d i s s e n t  

o r  w i t h i n  o n e  m o n t h  t h e r e a f t e r ,  t h e  s h a r e h o l d e r  s h a l l  s u b m i t  t h e  

c e r t i f i c a t e s  r e p r e s e n t i n g  t h e  s h a r e s  f o r  w h i c h  p a y m e n t  is 

c l a i m e d  t o  t h e  c o r p o r a t i o n ,  or  to its t r a n s f e r  a g e n t ,  w h i c h
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s h a l l  n o t e  c o n s p i c u o u s l y  t h e r e o n  t h a t  a n o t i c e  o f  e l e c t i o n  h a s  

b e e n  f i l e d ,  a n d  s h a l l  r e t u r n  t h e  c e r t i f i c a t e s  t o  t h e  s h a r e h o l d e r  

o r  o t h e r  p e r s o n  w h o  s u b m i t t e d  t h e m  on t h e  s h a r e h o l d e r ' s  b e h a l f .  

A n y  s h a r e h o l d e r  w h o  f a i l s  t o  c o m p l y  w i t h  t h i s  s u b s e c t i o n  s h a l l ,  

at t h e  o p t i o n  o f  c o r p o r a t i o n  e x e r c i s e d  b y  w r i t t e n  n o t i c e  to  s u c h  

s h a r e h o l d e r  w i t h i n  4 5  d a y s  f r o m  t h e  d a t e  o f  f i l i n g  s u c h  n o t i c e  

of  e l e c t i o n  to  d i s s e n t ,  l o s e  t h e  r i g h t  t o  d i s s e n t  g r a n t e d  b y  

t h i s  c h a p t e r  u n l e s s  a c o u r t ,  f o r  g o o d  c a u s e  s h o w n ,  s h a l l  o t h e r ­

w i s e  d i r e c t .  U p o n  t r a n s f e r  o f  a c e r t i f i c a t e  b e a r i n g  s u c h  n o t a ­

t i o n ,  e a c h  n e w  c e r t i f i c a t e  i s s u e d  t h e r e f o r  s h a l l  b e a r  a s i m i l a r  

n o t a t i o n  t o g e t h e r  w i t h  t h e  n a m e  of t h e  o r i g i n a l  d i s s e n t i n g  

h o l d e r  o f  t h e  s h a r e s ,  a n d  a t r a n s f e r e e  s h a l l  a c q u i r e  n o  r i g h t s  

in t h e  c o r p o r a t i o n  e x c e p t  t h o s e  w h i c h  t h e  o r i g i n a l  d i s s e n t i n g  

s h a r e h o l d e r  h a d  at t h e  t i m e  o f  t r a n s f e r .

N O T E  T O  T H E  M E M B E R S  O F  T H E  C O D E  R E V I S I O N  C O M M I S S I O N :

T h e  p r o v i s i o n s  of t h i s  d r a f t  s e c t i o n  s h o u l d  be

c o m p a r e d  t o  t h o s e  o f  S e c t i o n  . 5 7 6  at p p .  9 1 - 9 2  o f  HB

• ! I
3 4 3 .  T h e  f o r m a t  h a s  b e e n  a l t e r e d  t o  c o n f o r m  to t h e  

l a t e s t  r e v i s i o n s  o f  t h e  N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n  

L a w .  T h e r e  a r e  n o  s u b s t a n t i v e  c h a n g e s .

* [ N o t e  t h a t  S e c .  1 0 . 0 6 . 5 7 8  h a s  b e e n  c o m p l e t e l y  r e d r a f t e d ,  a n d

is t o  r e p l a c e  S e c .  . 5 7 8  f o u n d  at p p .  9 2 - 9 3  o f  H B  3 4 3 . ]

S e c .  1 0 . 0 6 . 5 7 8 .  O F F E R  A N D  P A Y M E N T  T O  D I S S E N T I N G  

S H A R E H O L D E R S ;  C I R C U M S T A N C E S  W H E R E  P R O H I B I T E D .  (a) W i t h i n  f i f ­

t e e n  d a y s  a f t e r  t h e  e x p i r a t i o n  of t h e  p e r i o d  w i t h i n  w h i c h  s h a r e -

43



h o l d e r s  m a y  f i l e  t h e i r  n o t i c e  of  e l e c t i o n  t o  d i s s e n t  u n d e r  A S  

1 0 . 0 6 . 5 7 6 ,  or  w i t h i n  f i f t e e n  d a y s  a f t e r  t h e  p r o p o s e d  c o r p o r a t e  

a c t i o n  is c o n s u m m a t e d ,  w h i c h e v e r  is l a t e r ,  t h e  c o r p o r a t i o n  or,  

in t h e  c a s e  of  a m e r g e r  o r  c o n s o l i d a t i o n ,  t h e  s u r v i v i n g  o r  n e w  

c o r p o r a t i o n ,  s h a l l  m a k e  a w r i t t e n  o f f e r  b y  r e g i s t e r e d  m a i l  to

e a c h  s h a r e h o l d e r  w h o  h a s  f i l e d  s u c h  n o t i c e  o f  e l e c t i o n  t o  p a y

t h e  a m o u n t  t h e  c o r p o r a t i o n  e s t i m a t e s  t o  b e  t h e  f a i r  v a l u e  of

s u c h  s h a r e s .  S u c h  o f f e r  s h a l l  b e  m a d e  at t h e  s a m e  p r i c e  p e r  

s h a r e  t o  a l l  d i s s e n t i n g  s h a r e h o l d e r s  o f  t h e  s a m e  c l a s s ,  or if 

d i v i d e d  i n t o  s e r i e s ,  of  t h e  s a m e  s e r i e s .

( b )  T h e  o f f e r  r e q u i r e d  b y  (a) o f  t h i s  s e c t i o n  s h a l l  be 

a c c o m p a n i e d  b y :

( 1 ) a b a l a n c e  s h e e t  of  t h e  c o r p o r a t i o n  w h o s e  s h a r e s  

t h e  d i s s e n t i n g  s h a r e h o l d e r  h o l d s  as o f  t h e  l a t e s t  a v a i l a b l e

d a t e ,  w h i c h  s h a l l  n o t  b e  e a r l i e r  t h a n  t w e l v e  m o n t h s  b e f o r e  t h e

m a k i n g  o f  s u c h  o f f e r ;

( 2 ) a p r o f i t  a n d  l o s s  s t a t e m e n t  o r  s t a t e m e n t s  f o r  n o t  

l e s s  t h a n  a t w e l v e  m o n t h  p e r i o d ' e n d e d  o n  t h e  d a t e  o f  s u c h  b a l ­

a n c e  s h e e t  o r ,  if t h e  c o r p o r a t i o n  w a s  n o t  in e x i s t e n c e  t h r o u g h ­

o u t  s u c h  t w e l v e  m o n t h  p e r i o d ,  f o r  t h e  p o r t i o n  t h e r £ o f  d u r i n g  

w h i c h  i t  w a s  in e x i s t e n c e ;  a n d

( 3 )  a s t a t e m e n t  s e t t i n g  f o r t h  t h e  a g g r e g a t e  n u m b e r  o f  

s h a r e s  w i t h  r e s p e c t  t o  w h i c h  n o t i c e s  o f  e l e c t i o n  t o  d i s s e n t  h a v e  

b e e n  r e c e i v e d  a n d  t h e  a g g r e g a t e  n u m b e r  o f  h o l d e r s  of s u c h

s h a r e s .

( c )  If t h e  c o r p o r a t e  a c t i o n  h a s  b e e n  c o n s u m m a t e d ,  t h e  

o f f e r  r e q u i r e d  b y  (a) o f  t h i s  s e c t i o n  s h a l l  a l s o  b e  a c c o m p a n i e d
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b y :

( 1 ) a d v a n c e  p a y m e n t  t o  e a c h  s u c h  s h a r e h o l d e r  w h o  has 

s u b m i t t e d  t h e  s h a r e  c e r t i f i c a t e s  t o  t h e  c o r p o r a t i o n  as p r o v i d e d  

i n  A S  1 0 . 0 6 . 5 7 6 ( e ) ,  of  an a m o u n t  e q u a l  t o  e i g h t y  p e r c e n t  of t h e  

a m o u n t  o f  s u c h  o f f e r ,  o r

( 2 ) as t o  e a c h  s h a r e h o l d e r  w h o  h a s  n o t  y e t  s u b m i t t e d  

t h e  s h a r e  c e r t i f i c a t e s  a s t a t e m e n t  t h a t  a d v a n c e  p a y m e n t  of an 

a m o u n t  e q u a l  t o  e i g h t y  p e r c e n t  of t h e  a m o u n t  o f  s u c h  o f f e r  w i l l  

b e  m a d e  b y  t h e  c o r p o r a t i o n  p r o m p t l y  u p o n  s u b m i s s i o n  of s u c h  

c e r t i f i c a t e s .

f d ) If t h e  c o r p o r a t e  a c t i o n  h a s  n o t  b e e n  c o n s u m m a t e d  at 

t h e  t i m e  o f  t h e  m a k i n g  of  t h e  o f f e r  r e q u i r e d  b y  (a) of  t h i s  

s e c t i o n ,  s u c h  a d v a n c e  p a y m e n t  or s t a t e m e n t  as t o  a d v a n c e  p a y m e n t  

s h a l l  b e  s e n t  t o  e a c h  s h a r e h o l d e r  e n t i t l e d  t h e r e t o  u p o n  c o n s u m ­

m a t i o n  of  t h e  c o r p o r a t e  a c t i o n .

( e )  E v e r y  a d v a n c e  p a y m e n t  or  s t a t e m e n t  as to a d v a n c e  

p a y m e n t  s h a l l  i n c l u d e  a d v i c e  t o  t h e  s h a r e h o l d e r  t h a t  a c c e p t a n c e  

of  s u c h  p a y m e n t  d o e s  n o t  c o n s t i t u t e  a w a i v e r  of  a n y  d i s s e n t e r s '  

r i g h t s .  ! i.

( f )  If  w i t h i n  30 d a y s  a f t e r  t h e  m a k i n g  of t h e  o f f e r  r e ­

q u i r e d  b y  ( a )  o f  t h i s  s e c t i o n ,  it is a c c e p t e d  b y  a n y  s h a r e h o l d e r  

t h e  c o r p o r a t i o n  s V a l l  p a y \ t h e  r e m a i n i n g  t w e n t y  p e r c e n t  of  t h e  

o f f e r e d  p r i c e  u p o n ]  s(urreVo.erl of!/>ie I s . h a r W ' c e r t  i f i c a t e s  . T h e r e ­

a f t e r ,  s u c h  s h a r 4 h p \ T \ d e r  c e a s e s  t o  h a v e  a n y  i n t e r e s t  in t h e  

s h a r e s  or  t h e  o u t c o m e  o f  a n y  l i t i g a t i o n  c o m m e n c e d  u n d e r  A S  

1 0 . 0 6 . 5 8 0 .

( g )  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  s e c t i o n ,



if t h e  p a y m e n t s  o t h e r w i s e  r e q u i r e d  b y  ( c ) ,  ( d ) ,  a n d  ( \ ) ^ o f  t h i s

s e c t i o n  w o u l d  b e  d i s t r i b u t i o n s  in v i o l a t i o n  o f  A S  1 0 . 0 6 . 3 5 8 ,  

. 3 6 0 ,  . 3 6 3 ,  . 3 6 5 ,  o r  . 3 7 5 ,  n o  d i s t r i b u t i o n  m a y  be  m a d e  t o  a n y

d i s s e n t i n g  s h a r e h o l d e r .  In s u c h  e v e n t ,  t h e  c o r p o r a t i o n  w h i c h  

w o u l d  o t h e r w i s e  h a v e  t h e  p a y m e n t  o b l i g a t i o n  u n d e r  ( c ) ,  ( d ) ,  a n d

(f) o f  t h i s  s e c t i o n  s h a l l ,  in a d d i t i o n  t o  c o m p l y i n g  w i t h  ( a )  a n d

(b) o f  t h i s  s e c t i o n  a n d  w i t h i n  t h e  t i m e  l i m i t s  t h e r e  p r o v i d e d ,  

g i v e  w r i t t e n  t o t i c e  o f  i t s  i n a b i l i t y  t o  m a k e  p a y m e n t  t o  d i s s e n t ­

i n g  s h a r e h o l d e r s .  T h a t  n o t i c e  s h a l l  i n c l u d e :

u n a b l e  to  m a k e  t h e  p a y m e n t s  o t h e r w i s e  r e q u i r e d  b y  t h i s  s e c t i o n ;  

a n d

( 2 ) a s t a t e m e n t  t h a t  e a c h  d i s s e n t i n g  s h a r e h o l d e r  h a s  

a p r e s e n t  o p t i o n  t o :

( A )  w i t h d r a w  t h a t  s h a r e h o l d e r ' s  n o t i c e  of e l e c ­

t i o n  to  d i s s e n t ,  w h i c h  s h a l l  b e  d e e m e d  w i t h d r a w n  w i t h  t h e  w r i t -  

t e n  c o n s e n t  o f  t h e  c o r p o r a t i o n ;  o r

c o r p o r a t i o n  is l i q u i d a t e d ,  be s u b o r d i n a t e d  to t h e  r i g h t s  of
: i  i

c r e d i t o r s  o f  t h e  c o r p o r a t i o n ,  b u t  h a v e  r i g h t s  s u p e r i o r  t o  t h e  

n o n - d i s s e n t i n g  s h a r e h o l d e r s ,  a n d  if it is n o t  l i q u i d a t e d ,  r e t a i n  

t h e  r i g h t  t o  b e  p a i d  p u r s u a n t  to  ( c ) ,  ( d ) ,  a n d  (f) of t h i s

s e c t i o n ,  w h i c h  r i g h t  t h e  c o r p o r a t i o n  s h a l l  be  o b l i g e d  t o  s a t i s f y  

w h e n  t h e  r e s t r i c t i o n s  on  d i s t r i b u t i o n s  d o  n o t  a p p l y ;  a n d

t h e  c o r p o r a t i o n  w i t h i n  6 0  d a y s  a f t e r  t h e  g i v i n g  of  t h e  n o t i c e  

r e q u i r e d  b y  t h i s  s e c t i o n ,  t h e  s h a r e h o l d e r  w i l l  be  d e e m e d  to  h a v e  

e l e c t e d  t o  w i t h d r a w  t h e  n o t i c e  o f  e l e c t i o n  as u n d e r  (A) of  t h i s

( 1 ) a n  e x p l a n a t i o n  as t o  w h y  t h e  c o r p o r a t i o n  is

( B )  r e t a i n ,  t h e  s t a t u s  of  a d i s s e n t e r  a n d ,  if t h e

( C )  t h a t  if n o  w r i t t e n  e l e c t i o n  is r e c e i v e d  b y
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NOTE TO THE M E M B E R S  OF THE CODE REVI S I O N  

C O M M I S S I O N :

This h i g h l y  a m e n d e d  v e r s i o n  of AS 1 0 . 0 6 . 5 7 8  a c c o m­

plishes, two of the d i r e c t i v e s  given this of f i c e .  First, 

it i n c o r p o r a t e s  the gist of the idea a t t r i b u t e d  to 

S e c t i o n  1 3 .25 of the R e v i s e d  Model B u s i n e s s  C o r p o r a t i o n  

Act w h e r e i n  the c o r p o r a t i o n  was o b l i g e d  to advance p a y­

me n t  to d i s s e n t i n g  s h a r e h o l d e r s .  Second, it resol ves 

the impasse o t h e r w i s e  left u n a t t e n d e d  in the ACC and the 

R M B C A  w h e r e i n  an or g a n i c  c h ange is a p p r o v e d ,  s h a r e h o l d e r  

p e r f e c t  t h eir r i g h t s  to disse n t ,  but p a y m e n t  would v i o­

late the r e s t r a i n t s  upon d i s t r i b u t i o n s .  In each in­

st a n c e  the d r a f t  here s u b m i t t e d  r e f l e c t s  an e l e c t i o n  as 

b e t w e e n  or among c o m p e t i n g  m o d e l s  p r o v i d e d  by other 

s t a t e s  or the f r a m e r s  of the R e v i s e d  Model Act.

A d v a n c e  p a y m e n t :  I have d r a f t e d  the new Section

. 578 to f o l l o w  the New Y.ork Busi n e s s ; C o r p o r a t i o n  Law, 

S e c t i o n  623 as ame n d e d  in 1965. You will note that the 

s c h e m e  i n v o l v e s  m a n d a t i n g  that the c o r p o r a t i o n  f o r m u l a t e  

an offer to d i s s e n t i n g  s h a r e h o l d e r s  to ma^e a u n i f o r m  

p a y m e n t  for wh a t  it d e t e r m i n e s  to be the fair value of 

e a c h  d i s s e n t i n g  share. P r o v i d e d  that it can do so w i t h­

out v i o l a t i o n  of the r e s t r a i n t s  upon d i s t r i b u t i o n s  

c r e a t e d  in the ACC to p r o t e c t  c o r p o r a t e  c r e d i t o r s  and 

the h o l d e r s  of senior shares, the c o r p o r a t i o n  is then 

o b l i g e d  to m a k e  i m m e diate tender of 80% of the offered



a m o u n t  to e a c h  s h a r e h o l d e r  who has p e r f e c t e d  d i s s e n t e r s '  

r i g h t s .  If the org a n i c  c h a n g e  has yet to be c o n s u m­

ma t e d ,  the o f f e r  is to make the p a y m e n t  as soon as that 

is a c c o m p l i s h e d .  This last p r u d e n t i a l  step is n e c e s s a r y  

for, in the case of m e r g e r  or c o n s o l i d a t i o n ,  the c o r p o­

r a t i o n  o b l i g e d  to make the p a y m e n t  m a y  not be the c o r p o­

r a t i o n  in w h i c h  the d i s s e n t e r  held shares.

O n c e  the u n i f o r m  offer is in place and the 8 0 %  

p a y m e n t  d i s t r i b u t e d ,  the s h a r e h o l d e r  now has the o p t i o n  

of e i t h e r  a c c e p t i n g  that offer or p r o c e e d i n g  to l i t i g a t e  

u n d e r  AS 1 0 . 0 6 . 5 8 0 .  This p r e c l u d e s  any a t t e m p t e d  horse 

t r a d i n g  w h e r e i n  some s h a r e h o l d e r s  strive for one price 

w h i l e  o t h e r s ,  i g n o r a n t  of the p r i v a t e  b a r g a i n i n g ,  settle 

for the o f f e r e d  price.

R e s o l v i n g  the c o n f l i c t  b e t w e e n  p a y m e n t  to d i s s e n t­

ers and o b s e r v a n c e  of the r e s t r a i n t s  upon d i s t r i b u t i o n :  

At its S e p t e m b e r  m e e t i n g  the C o m m i s s i o n  d i r e c t e d  that 

thi s  o f f i c e  look into this matter. We have done so. 

T h e r e  are o n l y  four p o s s i b l e  a n s w e r s :  (1) c o n c l u d e  that

in su c h  c i r c u m s t a n c e s  the o r g a n i c  c h a n g e  must be a b a n­

d o n e d ;  (2) p e r m i t  the o r g a n i c  c h a n g e  to go f o r w a r d  

m a k i n g  the d i s s e n t e r s  settle for the status of c r e d i t o r s  

of the s u r v i v i n g  or r e s u l t i n g  c o r p o r a t i o n ;  (3) seek some 

c o m p r o m i s e  b e t w e e n  (1) and (2); or (4) p e r m i t  the o r g a n­

ic c h a n g e  to be c o n s u m m a t e d  w h i l e  p r o h i b i t i n g  any p a y­

m e n t  to d i s s e n t e r s  w i t h o u t  any m e n t i o n  of their u n r e­

s o l v e d  st a t u s .  The few s t a t e s  w h i c h  have r e c o g n i z e d  the
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p o t e n t i a l  for c o n f l i c t  have opted for all but the first 

of these s o l u t i o n s !  We have not f o und any state which 

ab o r t s  the o r g a n i c  change in such c i r c u m s t a n c e s .  C a l i­

f o r n i a  f o l l o w s  a l t e r n a t i v e  (2) and m a k e s  the d i s s e n t i n g  

s h a r e h o l d e r s  i n v o l u n t a r y ,  s u b o r d i n a t e d  c r e d i t o r s  of the 

r e s u l t i n g  or s u r v i v i n g  c o r p o r a t i o n .  New York opts for a 

v a r i e t y  of a l t e r n a t i v e  (3) and a t t e m p t s  to favor the 

o r g a n i c  c h a n g e  but gives the d i s s e n t i n g  s h a r e h o l d e r s  

some f r e e d o m  of choice. North C a r o l i n a  is typical of 

s t a t e s  w h ich m a y  have b l u n d e r e d  into a l t e r n a t i v e  (4).

S e c t i o n  .578(g) f o l l o w s  the New York model while 

i m p r o v i n g  upon it by m a k i n g  the " d e f a u l t "  choice in the 

e v e n t  the s h a r e h o l d e r  fails to e x e r c i s e  the c o n f e r r e d  

ch o i c e .  U n d e r  the New York scheme, a d i s s e n t i n g  s h a r e­

ho l d e r  is not e n t i t l e d  to p a y m e n t  if such a step would 

r e n d e r  the c o r p o r a t i o n  in c o n f l i c t  with s t a t u t o r y  r e­

st r a i n t s  upon d i s t r i b u t i o n .  In such c i r c u m s t a n c e s ,  the 

BCL p r o v i d e s  for an- e l e c t i o n  to w i t h d r a w  the e l e c t i o n  to 

d i s s e n t  (in w h i c h  case the s h a r e h o l d e r  goes along with 

the org a n i c  ch a n c e ;  or b ecome a c o r p o r a t e  c r e d i t o r  of 

the r e s u l t i n r  or s u r v i v i n g  entity. We have auded some 

f e a t u r e s  such as the n otice to s h a r e h o l d e r s  of the 

i n a b i l i t y  tr mak e  p a y m e n t ,  the r e a s o n s  t h e r e f o r e ,  and 

have a n t i c i p a t e d  what should be done if the s h a r e h o l d e r  

m e r e l y  sits there and does not r e s p o n d  to the inv i t a t i o n  

to make the e l e c t i o n .  We treat such a s ilent s h a r e­

ho l d e r  as e l e c t i n g  to w i t h d r a w  the n o t i c e  of d i s s e n t .

The C o m m i s s i o n e r s  s hould r e v i e w  this draft and the



p o l i c y  c h o i c e s  w h i c h  u n d e r p i n  it. It can be a ltered to

r e f l e c t  a n y  o t h e r  m i x t u r e  of p o l i c y  d e c i s i o n .

* [Note that Sec. 1 0 . 0 6 . 5 8 0  has been c o m p l e t e l y  r e d r a f t e d ,  and 

r e p l a c e s  Sec. .580 f o u n d  at p. 93 of HB 343. Also note that 

Sections .582 and .584 of HB 343 have been i n c o r p o r a t e d  into new 

rtdC S e c t i o n s  .576 and .578; thus, Sec. .586 of HB 343 w o uld 

b ecome S e c t i o n  1 0 . 0 6 . 5 8 2  in a r e n u m b e r i n g  of A r t i c l e  8.]

Set*. 1 0 . 0 6 .  580. A C T I O N  TO D E T E R M I N E  V A L U E  OF S H A R E S  UPON 

F A I L U R E  TO A C C E P T  C O R P O R A T E  OFFER. (a) If the c o r p o r a t i o n

f a i l s  to m a k e  the o f fer r e q u i r e d  by AS 1 0 . 0 6 . 5 7 8 ( a )  or the 

s h a r e h o l d e r  f a i l s  to a c c e p t  it w i t h i n  the 30 d a y  p eriod s p e c i­

fied in (f) of th a t  s e c t i o n :

(1) the c o r p o r a t i o n  shall, w i t h i n  20 days after the

e x p i r a t i o n  of the 30 day p e r i o d  s p e c i f i e d  in AS 1 0 . 0 6 . 5 7 8 ( f ) ,  

file a p e t i t i o n  in the court of the judicial d i s t r i c t  w h e r e  the 

r e g i s t e r e d  o f f i c e  of the c o r p o r a t i o n  is located, r e q u e s t i n g  that 

the fair v a l u e  of the s hares be f o und and d e t e r m i n e d .  If, in 

the case of a m e r g e r  or c o n s o l i d a t i o n ,  t h e ’ s u r v i v i n g  or new 

c o r p o r a t i o n  is a f o r e i g n  c o r p o r a t i o n ,  w i t h o u t  a r e g i s t e r e d  o f ­

fice in the s t a t e ,  the p e t i t i o n  shall be f i l e d  in the j u d i c i a l  

d i s t r i c t  w h e r e  the r e g i s t e r e d  o f f i c e  of the dome st i c c o r p o r a t i o n  

was last l o c a t e d ;  or

(2) if the c o r p o r a t i o n  fails to i n s t i t u t e  a p r o c e e d­

ing as p r o v i d e d  in this sect i o n ,  a d i s s e n t i n g  s h a r e h o l d e r  m a y  

i n s t i t u t e  a p r o c e e d i n g  in the name of the c o r p o r a t i o n .  If such 

p r o c e e d i n g  is not i n s t i t u t e d  w i t h i n  30 days a f t e r  the e x p i r a t i o n



of the 20 d a y  p e r i o d  g r a n t e d  the c o r p o r a t i o n  under (a)(1) of 

this s e c t i o n ,  all d i s s e n t e r s '  r i g h t s  shall be lost u nless the 

s u p e r i o r  c o u r t ,  for good c a u s e  shown, shall o t h e r w i s e  direct.

(b) All d i s s e n t i n g  s h a r e h o l d e r s  who have not a c c e p t e d  the 

c o r p o r a t e  o f f e r  e x t e n d e d  u n der AS 1 0 . 0 6 . 5 7 8 ( f ) ,  w h e r e v e r  r e s i d­

ing, shall be m a d e  p a r t i e s  to the p r o c e e d i n g  as an a ction a-

gainst their s h a r e s  quasi in rem. The c o r p o r a t i o n  shall serve a 

copy of the p e t i t i o n  in such p r o c e e d i n g  upon each d i s s e n t i n g  

s h a r e h o l d e r  w h o  is a r e s i d e n t  of this state in the m a n n e r  p r o­

vided by law for the s e r v i c e  of a s ummons (?), and upon each 

n o n r e s i d e n t  d i s s e n t i n g  s h a r e h o l d e r  either by c e r t i f i e d  mail and

p u b l i c a t i o n ,  or in such o t her m a n n e r  as is p e r m i t t e d  by law.

The j u r i s d i c t i o n  of the c o u r t  shall be p l e n a r y  and e x c l u s i v e .

All s h a r e h o l d e r s  who are p a r t i e s  to the p r o c e e d i n g  are e n t i t l e d  

to j u d g m e n t  a g a i n s t  the c o r p o r a t i o n  for the a m o u n t  d e t e r m i n e d

under (c) of thi s  s e c t i o n  to be the fair value of the shares.

( c ) The c o u r t  s h a l l  d e t e r m i  ne wh e t h e r  e a ch  d i s s e n t i n g  
s h a r e h o l d e r , as t o  whom t he  c o r p o r a t i o n  r e q u e s t s  t h e  c o u r t s  t o  
make such d e t e r m i  n a t i  o n , i s e n t i t l e d  t o  r e c e i v e  paymen t  f o r  t h a t  
s h a r e h o l d e r 1s s h a r e s  . I f  t h e  c o r p o r a t i o n  d o e s  n o t  r e q u e s t  any 
such d e t e r m i n a t i o n ,  o r  i f  t h e  c o u r t  f i n d s  t h a t  any d i s s e n t i n g  
s h a r e h o l d e r  i s so  e n t i t l e d ,  i t  s h a l l  p r o c e e d  t o  f  i x t h e  v a l u e  o f  
t he  s h a r e s , whi  c h ,  f o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  s h a l l  be 
t he  f a i r  v a l u e  as o f  t h e  c l o s e  o f  b u s i n e s s  on t h e  day  b e f o r e  t he  
d a t e  on wh i ch  t h e  v o t e  was t a k e n  a p p r o v i n g  t h e  p r o p o s e d  c o r p o ­
r a t e  a c t i o n .  I n f i x i n g  t h e  f a i r  v a l u e  o f  t h e  s h a r e s , t he  c o u r t  
s h a l l  c o n s i d e r  t h e  n a t u r e  o f  t h e  t r a n s a c t i o n  g i v i n g  r i s e  t o  t he  
r i g h t  t o  d i s s e n t  unde r  AS 1 0 . 0 6 . 5 7 6  and i t s  e f f e c t s  on t he



corpo r a t i  on and i ts s h a r e h o l d e r s ,  the c o n c e p t s  and m e t h o d s  then 

c u s t o m a r y  i n the re l e v a n t  s e c u r i t i e s  and f i n a n c i a l  m a r k e t s  for 

d e t e r m i n i n g  f a i r  v a l u e  of shares of a c o r p o r a t i o n  enqaqi ng i n â 

s i m i l a r  t r a n s a c t i o n  u n d e r  c o m p a r a b l e  c i r c u m s t a n c e s ,  and a l 1 

other r e l e v a n t  f a c t o r s . The court may a p p o i n t  one or more 

per s o n s  as a p p r a i s e r s  to rec e i v e  evid e n c e  and r e c o m m e n d  a d e c i­

sion on the q u e s t i o n  of fai r  value of the sha r e s .  The a p p r a i­

sers shall h a v e  the p ower and a u t h o r i t y  as s p e c i f i e d  in the 

order of t h e i r  a p p o i n t m e n t  or as amended.

(d) The j u d g m e n t  shall inc l u d e  an a l l o w a n c e  for inte r e s t  at 

the rate the c o u r t  f i n d s  to be fair and e q u i t a b l e ,  f r o m  the date 

on which the v o t e  was taken on the propo s e d  c o r p o r a t e  action to 

the date of p a y m e n t .  _I_n determi n i n q the r a t e  of interest, the 

c o u r t shall c o n s i d e r  a l 1 r e l e v a n t  f a c t o r s , i n c l u d i n g  the rate of 

i n terest w h i c h  the c o r p o r a t i  on would have had to pay to b o r r o w  

m o n e y  d u r i n g  t h e  p e n d e n c y  of the p r o c e e d  i ng If the court f i nds 

that the r e f u s a l  of any s h a r e h o 1der to a c c e p t  the c o r p o r a t e  

otter of p a y m e n  t f o r  h i s shares was a r b itrary, v e x a t i o u s ,  or 

o t h e r w i s e  not i n good faith, no interest s hall be a l 1 owed to 

such s h a r e h o l d e r .

(e) E a c h  p a r t y  t o  s u c h  p r o c e e d i n g  s h a l l  b e a r  i t s  o w n  c o s t s  

a n d  e x p e n s e s ,  i n c l u d i n g  t h e  f e e s  a n d  e x p e n s e s  of i t s  c o u n s e l  a n d  

o f  a n y  e x p e r t s  e m p l o y e d  b y  it. N o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  

t h e  c o u r t  m a y ,  in i t s  d i s c r e t i o n ,  a p p o r t i o n  a n d  a s s e s s  all o r  

a n y  p a r t  of t h e  c o s t s ,  e x p e n s e s ,  a n d  f e e s  i n c u r r e d  b y  t h e  c o r p o ­

r a t i o n  a g a i n s t  a n y  o r  all of t h e  d i s s e n t i n g  s h a r e h o l d e r s  w h o  a r e  

p a r t i e s  to  t h e  p r o c e e d i n g  if t h e  c o u r t  f i n d s  t h a t  t h e i r  r e f u s a l
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to accept the c o r p o r a t e  offer was a r b i t r a r y ,  v e x a t i o u s ,  or 

o t h e r w i s e  n o t  in good f a i t h .  The court m a y ,  in its d i s c r e t i o n ,  

a p p o r t i o n  and assess all or any part of the costs, e x p e n s e s ,  and 

fees i n c u r r e d  by any or all of the d i s s e n t i n g  s h a r e h o l d e r s  who 

are p a r t i e s  to the p r o c e e d i n g  against the c o r p o r a t i o n  if the 

c ourt f i nds any of the f o l l o w i n g :

(1) that the fair value of the s h a r e s  as d e t e r m i n e d  

m a t e r i a l l y  e x c e e d s  the a m o u n t  which the c o r p o r a t i o n  o f f e r e d  to 

pay;

(2) that no o f f e r  or required a d v a n c e  p a y m e n t  was made

by the c o r p o r a t i o n  as p r o v i d e d  in AS 1 0 . 0 6 . 5 7 8 ;

(3) that the c o r p o r a t i o n  failed to i n s t i t u t e  the s p e­

cial p r o c e e d i n g  w i t h i n  the period s p e c i f i e d  under (a) of this 

s e c t i o n ;

(4) that the a ction of the c o r p o r a t i o n  in c o m p l y i n g

with its o b l i g a t i o n s  as p r o v i d e d  in this a r t i c l e  was arbitrary,

v e x atious, or o t h e r w i s e  not in good faith.

(f) W i t h i n  60 day s  after final d e t e r m i n a t i o n  of the p r o­

ceeding, the c o r p o r a t i o n  shall pay to e a c h  d i s s e n t i n g  s h a r e­

holder who is a p a r t y  the a mount d e t e r m i n e d  u n der (e) of this 

section upon s u r r e n d e r  of the c e r t i f i c a t e  o** c e r t i f i c a t e s  r e p r e­

senting the d i s s e n t e r ' s  shares. Upon p a y m e n t  of the judgment, 

the d i s s e n t i n g  s h a r e h o l d e r  c e a s e s  to have an i n t e r e s t  in the 

s h a r e s .

NOTE TO THE M E M B E R S  OF THE CODE R E V I S I O N  C O M M I S S I O N :

S e c t i o n  .580 r e p r e s e n t s  i n c o r p o r a t i o n  of elements

of the e x i s t i n g  text of Section .582 [p. 93-94 of HB



3 4 3 ]  and S e c t i o n  623 of the New Yo r k  B u s i n e s s  C o r p o r a­

t i o n  L a w  as a m e n d e d  in 1982. If the p a r a g r a p h  c o n t a i n s  

n o  u n d e r l i n i n g  you may a s s u m e  that the l a n g u a g e  is 

t a k e n  f r o m  the BCL. If the p a r a g r a p h  c o n t a i n s  u n d e r­

l i n i n g ,  t h o s e  p o r t i o n s  r e p r e s e n t  BCL i n t e r l i n i a t i o n s  in 

w h a t  is o t h e r w i s e  the text of A C C  .582.

In the f o l l o w i n g  p a r t i c u l a r s  i m p o r t a n t  c h a n g e s  

h a v e  been m a de:

R e s o r t  to litigation: [ S e e  Sec t i o n  . 5 8 0 ( a ) ]  In

t h e  e v e n t  that the corporation f a i l s  to mak e  the offer 

r e q u i r e d  in S e c t i o n  .576, or the d i s s e n t i n g  s h a r e h o l d e r  

f a i l s  to a c c e p t  it, the b u r d e n  of i n a u g u r a t i n g  the 

j u d i c i a l  p r o c e e d i n g  falls upon t h e  c o r p o r a t i o n .  If the 

c o r p o r a t i o n  d e f a u l t s  on this o b l i g a t i o n ,  the burden 

s h i f t s  to the d i s s e n t i n g  s h a r e h o l d e r  to i n i t i a t e  the 

p r o c e e d i n g .  If they, too, f a i l  to e nlist the aid of 

t h e  c o u r t  in f i x i n g  the fair v a l u e  of the shares, their 

r i g h t s  as d i s s e n t e r s  are terminated'. E x c e p t  for this 

l a s t  f e a t u r e ,  the provisions on i n a u g u r a t i n g  the p r o­

c e e d i n g  a c c o r d  with Section .582 of HB 343..

All r e m a i n i n g  dissenters b o u n d :  [see Se c t i o n

. 5 8 0 ( b ) ]  A g a i n ,  the object of m a k i n g  all of the s h a r e­

h o l d e r s  w h o  have not settled w i t h  the c o r p o r a t i o n  p a r­

t i e s  to and bound by the results of this s ingle j u d i­

c i a l  p r o c e e d i n g  was found in S e c t i o n  .582(a) of HB 343.

I am u n c e r t a i n  of the correct u s e  of the p h r a s e  " s e r­

v i c e  of a s u m m o n s "  given Alaska p r a c t i c e .  P l e a s e  i n­



s t r u c t  me.

P r o c e d u r e  employed by c o u r t :  [see Section

. 5 8 0 ( c ) ] ,  ^hen contrasted w i t h  Section 582(a) of HB 

3 4 3 ,  you will note that the n e w  draft is far more 

e x p l i c i t  in g u i d i n g  the trial c o u r t .  Its f i rst task is 

t o  h a n d l e  any corporate c h a l l e n g e  to the status of

d i s s e n t e r s .  A s s u m i n g  that t h e r e  is no c h a l l e n g e  or 

t h a t  d i s s e n t e r s  survive it, t h e  nex t  task is to j u d i­

c i a l l y  a s c e r t a i n  the "fair v a l u e "  of the diss e n t e r s '  

s h a r e s .  Note that I have d r a f t e d  this l a n g u a g e  in 

e f f o r t s  to m a k e  it very plain t h a t  what the court is to 

d o  is d e t e r m i n e  a figure w hich w i l l  then govern the 

r i g h t s  of all remaining d i s s e n t e r s .  It is not to

a s c e r t a i n  d i f f e r i n g  figures as b e i n g  fair to p a r t i c u l a r  

d i s s e n t e r s .  Thus, if the c o r p o r a t e  offer was u n i f o r m l y  

a t  $100 per share, the court is to d e t e r m i n e  if this 

w a s  " fair" and, if not, settle a u n i f o r m  figure. Let

u s  a s s u m e  it f i n d s  that..$115 is t h e  fair value given

t h e  f o r m u l a  and indicators sp',c i f i e d i i n this section. 

I i ntend that when read in c o n j u n c t i o n  with Section 

. 5 8 0 ( d )  and (e), that the’ f i g u r e  a warded under (f)

s h a l l  r e f l e c t  the figure of $ 1 1 5  m u l t i p l i e d  by the

n u m b e r  of s h a r e s  owned by each d i s s e n t e r .

The 1982 a m e n d m e n t  to the B C L  ( S e c t i o n  6 2 3 ( h ) ( 4 ) )  

e x c l u d e s  the use of a jury and a n y  resort to a p p r a i s­

e r s .  I have not incorporated t h e s e  e x c l u s i o n s  alth o u g h

y o u  m a y  w i s h  to do so.

I n t e r e s t :  [see Section . 5 8 0 ( d ) ]  The only m a t e r -



ial d e p a r t u r e  fro m  Section . 5 8 2 ( b )  of HB 343 involves

the i n s t r u c t i o n s  on the f a c t o r s  to be c o n s i d e r e d  in

d e t e r m i n i n g  the rate of i n t e r e s t  to be allowed, and

e x c l u d i n g  f r o m  such an a w a r d  any s h a r e h o l d e r  who re­

f u s e d  the c o r p o r a t e  offer d i s p l a y i n g  c o n d u c t  w hich was

" a r b i t r a r y ,  vexatious, or o t h e r w i s e  not in good faith. 

. . Do you w i s h  such an e x c l u s i o n ?

C o s t s :  [see Section . 5 8 0 ( e ) ]  This p r o v i s i o n  s u b­

s t i t u t e s  for S e c t i o n  .582(c) o f  HB 343. It is adapted 

f r o m  the l a test revision of S e c t i o n  623 of the BCL and

is, I b e l i e v e ,  quite s u p e r i o r .  You will note that

a t t o r n e y  f e e s  c o u l d  be r e c o v e r e d .  We had e x c l u d e d  them 

w h i l e  a l l o w i n g  a potential f o r  r e c o v e r y  of fees paid to

e x p e r t s .  I did not put in t h e  R M B C A  p r o v i s i o n  on the

s h a r i n g  of c o sts. It reads as f o l l o w s :

S e c t i o n  13.31. COURT C O S T S  A N D  C O U N S E L  FEES

(c) If the court f i n d s  that the s e r v i c e s  of. »' , ' 
c ou n s e l  for any d i s s e n t e r  were of subst a n t i a l

■ i  i
b e n e f i t  to other d i s s e n t e r s  s i m i l a r l y  situated,

and tha t  the fees for t h o s e  s e r v i c e s  s h o u l d  not be

a s s e s s e d  against the c o r p o r a t i o n ,  the c o u r t  may

a w ard to these counsel r e a s o n a b l e  fees to be paid

out of the amounts a w a r d e d  to the d i s s e n t e r s  who

were b e n e f i t e d .

D o  y o u  f a v o r  an inclusion of t h i s  p r o v i s i o n ?  If so, it

c o u l d  e a s i l y  be added to S e c t i o n  5 80(e).

S t a t u s  of di s s e n t i n g  s h a r e h o l d e r s  w h o  have acc e p t -



ed the c o r p o r a t e  offer: This is one area of policy

j u d g m e n t  w h i c h  you s hould address. It is a vexing issue 

c l e a r l y  a v o i d e d  only in D e l a w a r e  w h ere the value of 

d i s s e n t e r s '  s h a r e s  is an e x c l u s i v e  m a t t e r  of c h a n c e r y  

c o u r t  d e c r e e  and not s e t t l e m e n t  b e t w e e n  the s h a r e h o l d e r s  

and the c o r p o r a t i o n .  S u p p o s e ,  to c o n t i n u e  our h y p o t h e­

t i c a l ,  that XYZ c o r p o r a t i o n  e n g a g e s  in an organic

c h a n g e .  N i n e t y  p e r c e n t  of the s h a r e h o l d e r s  approve. Of 

the ten p e r c e n t  who do not, 100 p e r f e c t  their status as 

d i s s e n t e r s  by f i l i n g  the n o t i c e  of e l e c tion. As to 

t h e s e  s h a r e h o l d e r s  the c o r p o r a t i o n  makes an offer of 

S 1 0 0  per share. E i g h t y  accept the offer and surrender 

t h e i r  c e r t i f i c a t e s  p u r s u a n t  to AS 1 0 . 0 6 . 5 7 8 ( e ) .  T w enty 

do not and l i t i g a t i o n  is c o m m e n c e d  under Section .580. 

E v e n t u a l l y ,  the court f i n d s  the fair value of the d i s­

se n t e r s '  s h a r e s  to be $115. It is clear that each of

the 20 s h a r e h o l d e r s  who r e f u s e d  the c o r p o r a t e  offer are 

e n t i t l e d  to this amount..... What of the 80 who accepted 

the offer of $100. Have we not e s t a b l i s h e d  that their 

deal was d e f i c i e n t  in that t h e y  r e c e i v e d  $15 per share 

less than the fai r  value of those sh a r e s ?  Should they, 

too, be e n t i t l e d  to p a y m e n t  of this larger sum? My 

c u r r e n t  d r a f t ,  b ecause of the language in Section

. 5 7 8 ( e ) ,  c o n c l u d e s  that they are not.

Not e  that the c o n t e n t  of S e c t i o n s  .582 and .584 of HB 

have been i n c o r p o r a t e d  into the r e d r a f t e d  Sect i o n s  .576 and 

S e c t i o n  .586 of HB 343 w o u l d  b e c o m e  Section 1 0 . 0 6 . 5 8 2  in



a r e n u m b e r i n g  o f  A r t i c l e  8.

A R T I C L E  13. G E N E R A L  P R O V I S I O N S

Item 12. A c c o u n t i n g  s t a n d a r d s  and p r o c e d u r e s :  At its S e p­

tember m e e t i n g  the C o m m i s s i o n  v o ted to make o b s e r v a n c e  of 

g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  and p r a c t i c e s  o p t i o n s  

r a t h e r  tha n  m a n d a t o r y  as in 343. This o f f i c e  was d i r e c t e d  to 

ma k e  this c h a n g e  w h i l e  at the same time c r e a t i n g  a "safe har b o r "  

p r e s u m p t i o n  of f a i r n e s s  and a c c u r a c y  in the e vent such 

p r i n c i p l e s  and p r a c t i c e s  had been o b s e r v e d .

Sec. 1 0 . 0 6 . 9 7 0 .  R U L E S  OF C O N S T R U C T I O N  AND I N T E R P R E T A T I O N ,  

[pp. 1 5 0 - 5 1  of HB 343 s h o u l d  be a m e n d e d  as f o l l o w s ] :  U nless a

p r o v i s i o n  or the c o n t e x t  o t h e r w i s e  r e q u i r e s ,  the f o l l o w i n g  g e n­

eral p r o v i s i o n s  and r u l e s  of c o n s t r u c t i o n  g overn this chap t e r :

(1) [ u n c h a n g e d ]

(2) [ u n c h a n g e d ]
! ' i i

(3) [ u n c h a n g e d ]

( 4 ) [ u n c h a n g e d ]

(5) S u b j e c t  to any s p e c i f i c  a c c o u n t i n g  t r e a t m e n t  r e q u i r e d  

by p a r t i c u l a r  s e c t i o n  of this c h a p t e r :

(a) R e f e r e n c e s  ir. this c h a p t e r  to f i n a n c i a l  s t a t e­

ment s ,  b a l a n c e  s h e e t s ,  income s t a t e m e n t s ,  and s t a t e m e n t s  of 

c h a n g e s  in f i n a n c i a l  p o s i t i o n  of a c o r p o r a t i o n  and r e f e r e n c e s  to 

assets, l i a b i l i t i e s ,  e a r n i n g s ,  r e t a i n e d  e a r n i n g s ,  and s i m i l a r  

a c c o u n t i n g  items of a c o r p o r a t i o n  me a n  f i n a n c i a l  s t a t e m e n t s  or



items p r e p a r e d  er d e t e r m i n e d  in a e e e r d a n e e  wit h  g e n e r a l l y  aeeep- 

ted a e e e u n t i n g  p r i n e i p l e s  then a p p l l e a b l e T and f a i r l y  p r e s e n t i n g  

the m a t t e r s  t h e y  p u r p o r t  te p r e s e n t ^  s u B j e e t  te any s p e e l f l e  

a e e e u n t i n g  t r e a t m e n t  r e q u i r e d  by a p a r t i c u l a r  seetien ef this 

e h a p t e r r  U n l e s s  o t h e r w i s e  e x p r e s s l y  s t a t e d y  r e f e r e n e e s  in this 

c h a p t e r  te f i n a n c i a l  s t a t e m e n t s  m e a n y  in the ease ef a c o r p o r a­

tion that has s u b s i d i a r i e s y  c e n s e l i d a t e d  s t a t e m e n t s  ef the c o r­

po r a t i o n  and t h e s e  ef its s u b s i d i a r i e s y  as are r e q u i r e d  er

p e r m i t t e d  te be i n c l u d e d  in the c e n s e l i d a t e d  s t a t e m e n t s  u n der

g e n e r a l l y  a c c e p t e d  a e e e u n t i n g  p r i n e i p l e s  then a p p l i c a b l e -  and 

all r e f e r e n c e s  te t h e s e  a e e e u n t i n g  items mean items d e t e r m i n e d  

en a c o n s o l i d a t e d  b a s i s  in a e e e r d a n e e  w i t h  c e n s e l i d a t e d  f i n a n­

cial s t a t e m e n t s r  f a i r l y  and r e a s o n a b 1 y  to p r e s e n t  the p u r p o r t e d  

m a t t e r s .

(b ) F i n a n c i a l  st atemen t s p r e p a r e d  or d e t e r m i n e d  i n 

a c c o r d a n c e  with g eneral 1y a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  then 

a p p l i c a b l e  are fair and r e a s o n a b l e .

( c ) R e f e r e n c e s  ■ i n t h i s  c h a p t e r  t o  f i n a n c i a l  s t a t e ­

m e n t  s m e  an  , i n t h e  c a s e  o f  _a c o r p o r a t i o n  t h a t  . h a s  s u b s i d i a r i e s ,

c o n s o l i  d a t e d  s t a t e m e n t s  of  t h e  c o r p o r a t i  on a n d  t h o s e  o f  i ts 

s u b s i d i a r i e s ,  a n d  a 11 r e f e r e n c e s  t o  t h e s e  a c c o u n t i n g  i t e m s  m e a n  

i t e m s  d e t e r m i  n e d  o n  â  c o n s o l  i d a t e d  b a s i s  i n a c c o r d a n c e  w i t h  

c o n s o l i d a t e d  f i n a n c i a l  s t a t e m e n t s .

(6) [ c o n t i n u e  u n c h a n g e d  o a l a n c e  of e x i s t i n g  text]

S e c .
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T A T I O N .  [The o f f i c i a l  c o m m e n t  at pp. 23 1 - 2 3 3  of the 

J o u r n a l  S u p p l e m e n t  s h o u l d  be a m e n d e d  to read as fo 1 - 

1o w s ]:

S C O P E : [ f i r s t  p a r a g r a p h  (pp. 2 3 1 - 2 3 2 )  unch a n g e d ] .

N e t e  t h a t  s u b s e e t l e n  ( 5 )  m a k e s  t h e  r e l i a n c e  en 

g e n e r a l l y  a e e e p t e d  a e e e u H t l n g  p r i n c i p l e s  s u b j e c t  t e  a R y  

p a r t i c u l a r  a e e e u R t 4 R §  r e q u i r e d  4r  t h e  AG G r  T h e  d e f l n l -  

t 4 e R S  e f  - p a i d  4 r  c a p i t a l -  a R d  - r e t a i n e d  e a r n i n g s -  a R d  

t h e  b a s 4 e  r e q u i r e m e n t  e f  AGG s e e r  3 5 8  t h a t  a l l  d l s t r l -  

b u t l e f l S j  4 n e l d d 4 R §  s h a r e  r e d e m p t i o n s  a n d  r e p u r e h a s e s r  

b e  e h a r g e d  f i r s t  t e  - r e t a i n e d  e a r n i n g s -  a R d  e R l y  w h e n  

t h a t  a e e e a n t  I s  e x h a u s t e d T t e  - p a i d - i n  c a p i t a l - ?  a r e  

a e e e d n t l R g  p r a e t l e e s  m a n d a t e d  b y  t h e  AGG w h l e h  m a y  R e t  

e e n f e r m  t e  g e n e r a l l y  a e e e p t e d  a e e e u n t i n g  p r i n c i p l e s - 1 

t e r m l n e l e g y  e r  p r a e t l e e r  T h e s e  p a r t i c u l a r  s t a t u t e r y  

s p e e l f l e a t l e n s  a r e  n e e e s s a r y  t e  t h e  s y m m e t r y  a n d  e l a r l -  

t y  e f  t h e  AGG a n d  t h e  d e s i g n  e f  t h e  r e g u l a t o r y  s y s t e m  

I m p o s e d  u p o n  t h e  d i s s i p a t i o n ,  e f  e e r p e r a t e  a s s e t s -  N e  

d e f e r e n e e  t e  g e n e r a l l y  a e e e p t e d  a e e e u n t i n g  p r i n c i p l e s  

w a s  m a d e  I n  t h e s e  a r e a s  d u e  t e  t h e s e  e e R s l d e r a t l e n s -

N e t e  a l s e  t h a t  s u b s e c t i o n  (§1 s p e c i f i e s  t h e  u s e  ef 

c e n s e l i d a t e d  s t a t e m e n t s  f e r  e e r p e r a t l e n s  w i t h  s u b s i d i ­

a r i e s  a s  I s  r e q u i r e d  e r  p e r m i t t e d  u R d e r  g e n e r a l l y  a e ­

e e p t e d  a e e e u n t i n g  p r l n e l p l e s r

U n l e s s  some o t h e r  a c c o u n t i n g  p r i n c i p l e  i s m a n d a t e d  

by s p e c i f i c  p r o v i s i o n  of the A C C , sub sec t i on ( 5 ) ( a ) 

requ i res tha t  f i n a n c i a l  s t a t e m e n t s ,  b a l a n c e  sheets, 

i nc ome s t a t e m e n t s ,  and s t a t e m e n t s  i n c h a n g e s  i n f i n a n -



c i a 1 p ositi on of _a c o r p o r a t i  on and r e f e r e n c e s  to a s­

sets , l i a b i l i t i e s ,  e a r n i n g s ,  retai ned earni n g s , and 

s i m i l a r  a c c o u n t i n g  items of _a c o r p o r a t i o n  be d e t e r m i n e d  

and e x p r e s s e d  so as to f a i r l y  and r e a s o n a b l y  pre s e n t  

the p u r p o r t e d  m a t t e r s . W i t h i n  the s p e c i f i c  p r o v i s i o n s  

of the ACC t h e r e  are two vari ati ons f r o m  this general 

norm. In some c i r c u m s t a n c e s  ( e . g . , Secti on 3 5 8 ( c )), 

the o b s e r v a n c e  of g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i­

ples i s m a n d a t o r y .  In o t h e r s , the ACC s p e c i f i c a l l y  

d e f i n e s  terms such as " p a i d - i n  c a p i t a l "  and "retained 

e a r n i n g s "  i n â m a n n e r  w h i c h  m a y  not c o n f o r m  to gener al - 

1y a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  termi n o 1ogy or prac- 

t i c e . T h e s e  p a r t i c u l a r  s t a t u t o r y  s p e c i f i c a t i o n s  are 

n e c e s s a r y  to the s y m m e t r y  and c l a r i t y  of the ACC and 

the d e s i g n  of the r e g u l a t o r y  s y s t e m  i m p o s e d  upon the 

d i s s i p a t i o n  of c o r p o r a t e  a ssets. For t h e s e  r e a s o n s , no 

d e f e r e n c e  to _a n o r m  of " r e a s o n a b l e n e s s "  or genera 11 y 

a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  i s m a d e  i n t h ose a r e a s .

In any area or usage not s p e c i f i c a l l y  defined or 

c o m m a n d e d  by â provi si on of the ACC , s u b s e c t i o n  ( 5 ) ( b ) 

c r e a t e s  & safe h a r b o r  i n the use of g e n e r a l l y  ac cepted 

a c c o u n t i n g  p r i n c i p l e s .  T h e y  are con e  1 usi v e l y  p r e s u m e d  

to be " f a i r  and r e a s o n a b l e . "  O t h e r  p r i n c i p l e s  or p r a c­

tices m a y  m e e t  the "fair and r e a s o n a b l e "  s t a n d a r d  m a n­

dated by s u b s e c t i o n  (5 ) ( a ), but the b u r d e n  of estab- 

1 i shi ng such comp!i ance w o u l d  be that of the 1 i ti gant 

r e s p o n s i b l e  for or d e f e n d i n g  the e l e c t i o n  of £n a l t e r­



n a t i v e  m e t h o d .

N o t e  also that subsecti on (5 ) (c ) s p e c i f i e s  the use 

of c o n s o l i d a t e d  s t a t e m e n t s  for c o r p o r a t i o n s  wi t h  s u b s i - 

d i a r i e s .

C H A N G E _ I N _ F O R M E R _ A L A S K A _ L A W j _  A n  °1 the rules of 

con s t r u c t  i on i n ACC s e c . 970 are new to A l a s k a  1 aw. 

T h e y  d e r i v e  f r o m  GCL Secti ons 5, 6, 7, 8, 113, 114, 

118, 10, 11, 12, 13, 15, and 16, r e s p e c t i v e l y .  In

a d o p t i n g  s u b s e c t i o n  ( 3 ), the p h r a s e  11 i n t_hje E n g l i s h

l a n g u a g e 11 was d e l e t e d  f r o m  GCL S e c t i o n  8. U n der the

GCL use of g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  is

m a n d a t o r y .  In a d o p t i n g  s u b s e c t i o n  (5) the ACC f o l l o w s  

the R M B C A  s u g g e s t i o n  and does not insist upon the use 

of such p r a c t i c e s  and p r o c e d u r e s .  See R M B C A  S ection

6 .40 and o f f i c i a l  c o m m e n t  4a. However, use of 

g e n e r a l l y  a c c e p t e d  a c c o u n t i n g  p r i n c i p l e s  does invoke a 

p r e s u m p t i o n  of a fair and r e a s o n a b l e  p r e s e n t a t i o n  of 

the p u r p o r t e d  m a t t e r s .  j_n a d o p t i n g  s u b s e c t i o n  (6) t_he 

t e r m  " e l e c t r o n i c  me an s 11 was s u b s t i t u t e d  for the GCL 

1 a n g u a g e  " t e l e p h o n e  or w i r e l e s s . "



I t e m  13. C o m p a r i s o n  C h a r t s

The f o l l o w i n g  t h r e e  c h a r t s  p r o v i d e  a se c t i o n  by section 

c o m p a r i s o n  of the p r o p o s e d  A l a s k a  C o r p o r a t i o n s  Code (ACC), the 

e x i s t i n g  A l a s k a  B u s i n e s s  C o r p o r a t i o n s  Law, AS 10.05 (ABCL), and 

the 1984 R e v i s e d  Model B u s i n e s s  C o r p o r a t i o n  Act (RMBCA). These 

c h a r t s  are i n t e n d e d  as c. general c r o s s - r e f e r e n c e  of ACC p r o v i­

sions to c o m p a r a b l e  p r o v i s i o n s  in the ABCL and the R M B C A . H o w­

ever, w i t h  r e f e r e n c e  to the ABCL, ma n y  of the c r o s s - r e f e r e n c e s  

i n d i c a t e  p r o v i s i o n s  of the ABCL that have been s u b s t a n t i a l l y  

m o d i f i e d  or c o m p l e t e l y  r e p l a c e d .  The c r o s s - r e f e r e n c e s  to the 

R M B C A  i n d i c a t e  the e x i s t e n c e  of sim i l a r  or s u b s t a n t i a l l y  i d e n­

tical p r o v i s i o n s ;  h o w e v e r ,  no a ttempt has been made to d e m o n­

strate a c o m p l e t e  c r o s s - r e f e r e n c i n g  of R M B C A  p r o v i s i o n s  that are 

not s i m i l a r  to ACC p r o v i s i o n s .  . For these reas o n s ,  these charts 

will be m o s t  useful in c o n j u n c t i o n  with r e f e r e n c e  to a wor k i n g  

p a p e r  p r o d u c e d  by the Code R e v i s i o n  C o m m i s s i o n  e n t i t l e d  A Sec -
i' , ,  r

t i on by S e c t i o n  C o m p a r i s o n  of *** The P r o p o s e d  A l a s k a  C o r p o r a -
i ! .

t i on s C o d e  With the R e v i s e d  Model B u s i n e s s  C o r p o r a r t i o n  Act 

(March 25, 1984). The w o r k i n g  p a per p r o v i d e s  d e t a i l e d  d i s c u s­

sion of the o r i g i n  of ACC s e c t i o n s ,  a s u m m a r y  of their coverage, 

and c o m p a r i s o n  wi t h  the t e n t a t i v e  draft of the RMBCA. It should 

be n o t e d  that since the date of that w o r k i n g  paper, the final 

draft of the R M B C A  has been p r o d u c e d  by the A m e r i c a n  Bar A s s o c i­

ation. A f t e r  c o n s i d e r a t i o n  of the final draft, the Com m i s s i o n  

has a m e n d e d  a n u m b e r  of ACC p r o v i s i o n s  to i n c o r p o r a t e  certain 

f e a t u r e s  of the RMBCA.



A sec t i o n  by s e c t i o n  c o m p a r i s o n  of the p r o p o s e d  A l a s k a  
C o r p o r a t i o n s  Code (ACC) w i t h  the A l a s k a  B u s i n e s s  C o r p o r a t i o n s  Law 
ABCL), AS 10.05 and the 1984 R e v i s e d  Model B u s i n e s s  C o r p o r a t i o n  
Act ( R M B C A ) .  N = No c o m p a r a b l e  p r o v i s i o n .

ACC ABCL R M B C A

A R T I C L E  1.

.005 .003 3.01(a)

.010 .009 3.01(b)

.015 .018 3.04

.020 N N

.025 N N

A R T I C L E  2.

.105 .021 4.01

.110 .024 4.02

.115 .027 4.02

.120 .030 4.02

.125 .033 4.03

.130 .034 4.03

.135 .035 4.03
•140 .039 4.03
.145 .042 4.03
.150 .045 5.03
.155 .791 N
.160 .048 N
•165 .051 5.02
• 170 .054 -• 5.03
.175 .057 5.04

A R T I C L E  3.

.205 .252 N

.208 .255 N

.210 .255 N

.213 .258 N

.215 .259 N

.218 .810 2.03

.220 .810 2.04

.223 .257 2.05

.225 N 2.05(2)

.228 .135 10.20

.230 .135 2.05

.233 .237 - .249 . N
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ACC AB C L

A R T I C L E  4.

.305 .050, .069

.308 .053

.310 .066

.313 .069

.315 .072

.318 .075

.320 .078

.323 .084

. 325 N

.328 .087

.330 .090

.333 .093

.335 .096

.338 .099

.340 .102

. 343 N

.345 .111

.348 .114

.350 .117

.353 .120

.355 .123

.358 .204(1), .012

.360 .201

.363 .207(4)

.365 .207(3)

. 368 N

. 370 N

.373 .204(5)

. 37 5 N "

. 37 8 N

. 380 . 207 ( 5) '(

. 383 N

. 385 N

.388 .312 - .345

.390 .108, .366

A R T I C L E  5.

.405 .138

.408 .144

.410 .141

.413 .147, .150

.415 .153

.418 .159, .168

.420 .156 - .168

.423 .807

.425 .171

R M B C A

6 . 0 1

6 . 0 2

6.03
6.03
6.03
6.03
6.03
6.03 
6.01(d) 
6.20(a) 
6.20(c) 
6 . 2 0 ( d ) , ( e )  
6.21
6 . 2 1

6 . 2 1

6.24 
6.28
6.25
6.25 

N
6.04
6.40
6.40
6.40
6.40 

N 
N

6.23
6.40
8 . 3 3 ( b ) ( 2 )

N
N

6.31
6.31 

N

7.01, 7.02, 7.03
7.07, 7 .05(c)
7.05
7.20
7.25
7.22
7.21, 7.14, 7.28
7.04
7.30, 7.31
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A C C  A B C L  R M B C A

.428 .129 6.30 C
•430 .237 - .249 7.20, 16.01, 16.02, 16.03
•433 N 16.20, 16.21
•435 n 7.40
.438 .125 6.22

A R T I C L E  5.

•4 50 .174, .222, .219 8.01, 8.30
•453 .177, .180, .183 8.03, 8.04, 8.05
•455 .186 8.06
.458 N N
.460 N 8.08
.463 N 8.08
.465 .189 8.10
.468 .195 8.25
•470 .198 8.22, 8.23
.473 .192 8.24
•475 .199 8.20, 8.21
•478 N 8.31
.480 .216, .225 8.33
•483 .228, .231 8.40, 8.41, 8.42,

8.43, 8.44
.485 .213 8.32
.488 N N
•490 .010 8.51, 8.54, 8.52,

8.53, 8.55, 8.56, 8.57

A R T I C L E  7.

•502 .270, .273 10.01
.504 .276 10.05, 10.02, 10.03
.506 .282, .279 10.04
.508 N 7.27
.510 .285 10.06
.512 .288 10.06
.514 .291 10.09
.516 .294 10.07
.518 .303 10.07
.520 .306 10.07
.522 N 10.08
.524 N 10.08
.526 N 10.08

A R T I C L E  8.

•530 .375 1 1 . 0 1 ,  1 1 . 0 2
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j
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j
j
j

L

l

.532 

.534 

.535 

.538 

.540 

.542 

.544 

.545 

.548 

.550 

.552 

.554 

.556 

.558 

.560 

.562 

. 564 

.566 

.568 

.570 

.572 

.574

.576 

. 578 

. 5S0 

. 582 

.584 

.586

ACC

.605

.608

.610

.613

.615

.618

.620

.623

.625

.628

.630

.633

.635

.638

.640

.643

.645

.648

ABCL R M B C A

.378 11.01, 11.02

.381 11.01, 11.02

.384 11.01, 11.02
N 11.01, 11.02
N 11.01, 11.02
N N
N 11.03, 13.20(a)

.390 N

.393 11.03(1)

.396 11.05

.402 11.05
N 11.04
N 11.04
N 11.04

.405 11.06

.408, .411, .414 11.07

.250 N

.435 12.01

.438 12.02

.441 12.02

.444 12.02

.417 - .432 13.02

. 447 - .462
N 13.20, 13.23
N 13.22, 13.25

. 423 , .453 13.28

. 426 , .456 13.30, 13.31
N 13.22, 13.23, 13.24

.429 , .462 N

A R T I C L E  9.

. 465 , .474, .477 1 4 :. 0 2, 14.01

.468, .474, .480, 14.03

. 483

. 492 - .504 14.04

.507 14.04

. 486 , .489(1) 14.05

.489(3) 14.03(4)

.510 N

.513 N

.516 N

. 540 - .543, .552 14.30
N N

.519 14.20, 14.21, 14.23

.519 14.30, 14.31

.534 14.31
N 1 4.31(c)

. 576 , . 567 14.32

. 537 , .546, .549 14.33

.555 , .558 14.05, 14.06, 14.07
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ACC A B C L  R M B C A

.650 .573, .579, .582 14.31(c)
.585

.653 .579 14.06, 14.07, 14.40
14.33

.655 .585 N

.658 .588 N

.660 .489(2), .564, .570 14.05

.663 N N

.665 .489, .561 1 4 . 0 5 ( a ) ( 4 )

.668 N 1 4 . 0 5 ( a ) ( 3 ) ,  14.40

.670 N 14.05(a)

.673 N N

.675 N 1 4 . 0 7 ( d ) ( 2 )

.678 .594 14.05(b)

A R T I C L E  10.

.705 .597 15.01(a)

.708 .687 17.02

.710 .696 15.02(d)

.713 .690 15.04

.715 .693 15.02(e)

.718 .600 15.01(b)

.720 .606 15.06

.723 .607 15.06

.725 .609 15.06

.728 .612 15.01(a)

.730 .615 15.01(b)

.733 .618, .621 15.01

.735 .624 15.05(a)

.738 .657 15.04

.740 .603 15.05(b)

.743 .675 15.30

.745 .678 : ‘ 15.31

.748 .681 15.31

.750 • .684 15.31

.753 .627 15.07

.758 .633 15.08

.760 .635 15.08

.763 .639 15.10

.765 .642 N

.768 .645 N

.770 .648 N
773 .651 N
775 .654 N
778 .660 15.20
780 .663 15.20
783 .666 N
785 .669 15.20
788 .672 15.20
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ACC ABC L  R M B C A

.953 .823 N

.955 .816 17.01, 17.02

.958 N N

.960 .005 N

.963 N 7.7.04

.965 .822 1.02

.968 n N

.970 N 6.40

.990 .825 1.40

.995 .828 1.01

Sec. 3 N
Sec. 4 N
Sec. 5 N
Sec. 6 .276, .279, .282
Sec. 7 N

Sec
Sec
Sec
Sec

8
9
10 
11

N
N
N
N

c

L
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A s e c t i o n  by s e c t i o n  c o m p a r i s o n  of the A l a s k a  Business
C o r p o r a t i o n  L a w  (ABCL), AS 10.05, with the p r o p o s e d  Alaska
C o r p o r a t i o n s  C o d e  (ACC) and the 1984 R e v i s e d  Model Business
C o r p o r a t i o n  Act (RMBCA). N = No c o m p a r a b l e  p r o v i s i o n .

ABCL

.005

.003

.009

. 0 1 0

. 0 1 2  

.018 

. 0 2 1  

.024 

.027 

.030 

.033 

.034 

.035 

.039 

.042 

.045 

.048 

.051 

.054 

.057 

.060 

.063 

.066 

.069 

.072 

.075 

.078 

.081 

.084 

.087 

.090 

.093 

.096 

.099 

. 1 0 2  

. 108 

. 1 1 1  

.114 

.117 

. 1 2 0  

.123

ACC

A R T I C L E  1

.960

.005

. 0 1 0

.490

.358 

.015 

.105 

. 1 1 0  

.115 

. 1 2 0  

.125 

.130 

.135 

. 140 

.145 

.150 

.160 

.165 

.170 

.175 

.305 

.308 

.310 

. 305 , 

.315 

.318 

.320 

.910 

.323 

.328 

.330 

.333 

.335 

.338 

.340 

.390 

.345 

.348 

. 350 

.353 

.355

.313

R M BCA

3.
3 .
8 .

8 .

6 .

3.
4. 
4. 
4. 
4. 
4. 
4. 
4. 
4.
4.
5.

5.
5.
5.
6 .  

6 .  

6 .  

6 .  

6 .  

6 .  

6 .  

1 .  

6 .  

6 .  

6 .  

6 .  

6 .  

6 .  

6 .

6 .

6 .

6 .

6 .

N
01(a)
01(b)
51, 8.54, 8.52,
53, 8.55, 8.56, 8.57 
40 
04 
01 
02 
02 
02 
03 
03 
03 
03 
03 
03 
N 
02
03
04 
01 
02 
03
01, 6.03
03
03
03
25
03
20(a)
20(c)
20(d),(e)
21
21
21
N
28
25
25
N
04
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A B C L  A C C  R M B C A

. 1 2 5 . 4 3 8 6 . 2 2 (

. 1 2 9 . 4 2 8 6 . 3 0

. 1 3 5 . 2 2 8 , . 2 3 0 2 . 0 6 , 1 0 . 2 0

. 1 3 8 . 4 0 5 7 . 0 1 , 7 . 0 2 , 7 . 0 3

. 1 4 1 . 4 1 0 7 . 0 5

. 1 4 4 . 4 0 8 7 . 0 7 , 7 . 0 5  ( c )

. 1 4 7 . 4 1 3 7 . 2 0

. 1 5 0 . 4 1 3 7 . 2 0 •

. 1 5 3 . 4 1 5 7 . 2 5

. 1 5 6 . 4 2 0 7 . 2 1 , 7 . 1 4 , 7 . 2 8

. 1 5 9 . 4 1 8 , . 4 2 0 7 . 2 2 ,

7 . 2 8

7 . 2 1 , 7 . 1 4 ,

. 1 6 2 . 4 2 0 7 . 2 1 , 7 . 1 4 , 7 . 2 8

. 1 6 5 . 4 2 0 7 . 2 1 , 7 . 1 4 , 7 . 2 8

. 1 6 8 . 4 2 0 7 . 2 1 , 7 . 2 2 , 7 . 1 4 ,  7 . 2 8

. 1 7 1 . 4 2 5 7 . 3 0 , 7 . 3 1

. 1 7 4 . 4 5 0 8 . 0 1 , 8 . 3 0

. 1 7 7 . 4 5 3 8 . 0 3 , 8 . 0 4 , 8 . 0 5

. 1 8 0 . 4 5 3 8 . 0 3 , 8 . 0 4 , 8 . 0 5

. 1 8 3 . 4 5 3 8 . 0 3 , 8 . 0 4 , 8 . 0 5

. 1 8 6 . 4 5 5 8 . 0 6

. 1 8 9 . 4 6 5 8 . 1 0

. 1 9 2 . 4 7 3 8 . 2 4

. 1 9 5 . 4 6 8 8 . 2 5

. 1 9 8 . 4 7 0 8 . 2 2 , 8 . 2 3

. 1 9 9 . 4 7 5 8 . 2 0 , 8 . 2 1 r

. 2 0 1 . 3 6 0 6 . 4 0 V

. 2 0 4 . 3 5 8 , . 3 7 3 6 . 2 3 , 6 . 4 0

. 2 0 7 . 3 6 3  , . 3 6 5 ,  . 3 8 0 6 . 4 0

. 2 1 3 . 4 8 5 8 . 3 2

. 2 1 6 . 4 8 0 8 . 3 3

. 2 1 9 . 4 5 0 8 . 0 1 , 8 . 3 0

. 2 2 2 . 4 5 0 8 . 0 1 , 8 . 3 0

. 2 2 5 . 4 8 0 8 . 3 3

. 2 2 8 . 4 8 3
• i

8 . 4 0 ,

8 . 4 3 ,

8 . 4 1 ,

8 . 4 4

8 . 4 2 ,

. 2 3 1 . 4 8 3 8 . 4 0 ,

8 . 4 3 ,

8 . 4 1 ,

8 . 4 4

*
CVI•
C

O

. 2 3 7 . 2 3 3  , . 4 3 0 7 . 2 0 , 1 6 . 0 1 , 1 6 . 0 2 , 1 6 . 0 3

. 2 4 0 . 2 3 3  , . 4 3 0 7 . 2 0 , 1 6 . 0 1 , 1 6 . 0 2 , 1 6 . 0 3

. 2 4 3 . 2 3 3 , . 4 3 0 7 . 2 0 , 1 6 . 0 1 , 1 6 . 0 2 , 1 6 . 0 3

. 2 4 6 . 2 3 3 , . 4 3 0 7 . 2 0 , 1 6 . 0 1 , 1 6 . 0 2 , 1 6 . 0 3

. 2 4 9 . 2 3 3 , . 4 3 0 7 . 2 0 , 1 6 . 0 1 , 1 6 . 0 2 , 1 6 . 0 3

. 2 5 0 . 5 6 4 N

A R T I C L E  2 .

2 5 2  

2 5  5 

2 5 8

. 2 0 5  

. 2 0 8 ,  . 2 1 0  

. 2 1 3 ,  . 9 1 0

N

N

1 . 2 5 C



]

]

1

]

1

]

I

]

J
]

]

J
J
J
L

A B C L  A C C  R M B C A

.259 .215 N

.267 .223 2.05

A R T I C L E  3 .

.270 .502 10.01

.273 .502 10.01

.276 .504, Sec. 6 10.05, 10.02, 10.03

.279 .506, Sec. 6 10.04

.282 .506, Sec. 6 10.04

.285 .510 10.06

.288 .512, .910 10.06, 1.25

.291 .514 10.09

.294 .516 10.07

.303 .518, .910 10.07, 1.25

.306 .520 10.07

.312 .388 6.31

.315 .388 6.31

.318 .388 6.31

.321 .910, .388 1.25, 6.31

.324 .388 6.31

.327 .388 6.31

.330 .388 6.31

.333 .388 6.31

.336 .388 6.31

.339 .910, .388 1.25, 6.31

.342 .388 6.31

.345 .388 6.31

.357 .910 1.25

.366 .390 N

A R T I C L E  , 4 .

.375 .530 11.01, 11.02

.378 .532 11.01, 11.02

.381 .534 11.01, 11.02

.384 .536 11.01, 11.02

.390 .546 N

. 393 . 548 11 .03 ( i )

.396 .550 11.05

.402 .552, .910 11.05, 1.25

.405 .560 11.06

.408 .562 11.07

.411 .562 11.07

.414 .562 11.07

.417 .574 13.02

.420 .574 13.02

.423 .574, .580 13.02, 13.28
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.426
A B C L

£ £ C  R M B C A

. 429 ' 1 3 .0 2 ,  1 3 .3 0 ,  13 .31.432 - I I I ’ - 5 8 6  13 .02
• 5 7 4  13 .02

A R T I C L E  5.

. 435 cer

.  4 3 8  - | | S  1 2 - 0 1

. 4 4 1  ' I S ®  1 2 - 0 2

444 '5;2 12.02

447 ' K . 0 2
. 4 5 0  1 3 . 0 2

. 4 5 3  * » 1 3 . 0 2

. 456 * 5 7 4 ’ H ‘ 02 ,  1 3 , 2 8. 459 c A '  2 1 3 . 0 2 ,  13 . 30 ,  13.31462 r l .  13 .02

.465

.468.474.477

.480

.483.486.489

.492 .495 . 498 . 501 

. 504 

. 507 

. 510 

.513 . 516 

.519

. 534 

. 537 

.540 

. 543 

. 546 

. 549 

.552 . 555 .558 .561

13.02

A R T I C L E  6

.605 14 .0 2 , 14.01•608,  .910 14 .0 3 , 1.25.6 05 ,  .608 14 .02 , 14 .01 , 14 .03. 605 14 .0 2 , 14.01.608 14.03.608 ,  .910 14 .0 3 , 1.25.615 14.05.6 15 ,  . 6 1 8 ,  .660 14 .03 , 14.05.665.610 14.04.610 14.04.610 14.04.610 14.04.6 10 ,  .910 14 .0 4 , 1.25.613 14.04.620 N.623 ,  .910 1.25.625 N.633 ,  .635 14 .2 0 , 14 .2 1 , 14 .23

.638 1 4 . 3 0 , 14.3114.31.645 14.33.628 14.30.628 14.30.645 14.33.645 14 .33.628 14.30.648 14 .0 5 , 14 .06 , 14.07.648r  r  r 14 .0 5 , 14 .06 . 14 .07.665 1 4 . 0 5 ( a ) ( 4 )

74



THIS DOCUMENT  
HAS BEEN REPHOTOGRAPHED 

TO ASSURE LEGIBILITY

0 2 - 5 7 6 (2 / 7 7 )



1

I

]

J
1

]

J
J
J
jL
J

. 2 5 9  . 2 1 5

. 2 6 7  . 2 2 3

ABCL ACC

A R T I C L E  3 .

. 2 7 0  . 5 0 2

. 2 7 3  . 5 0 2

. 2 7 6  . 5 0 4 ,  S e c .  6

. 2 7 9  .  5 0 6  , S e c . 6

. 2 8 2  . 5 0 6 ,  S e c .  6

. 2 8 5  . 5 1 0

. 2 8 8  . 5 1 2 ,  . 9 1 0

. 2 9 1  . 5 1 4

. 2 9 4  .  5 1 6

. 3 0 3  . 5 1 8 ,  . 9 1 0

. 3 0 6  . 5 2 0

. 3 1 2  . 3 8 8

. 3 1 5  . 3 8 8

. 3 1 8  . 3 8 8

. 3 2 1  . 9 1 0 ,  . 3 8 8

. 3 2 4  . 3 8 8

. 3 2 7  . 3 8 8

. 3 3 0  . 3 8 8

. 3 3 3  . 3 8 8

. 3 3 6  . 3 8 8

. 3 3 9  . 9 1 0 ,  . 3 8 8

. 3 4 2  . 3 8 8

. 3 4 5  . 3 8 8

. 3 5 7  . 9 1 0

. 3 6 6  . 3 9 0

A R T I C L E  , 4 .

• 3 7 5  . 5 3 0

. 3 7 8  . 5 3 2

. 3 8 1  . 5 3 4

. 3 8 4  . 5 3 6

. 3 9 0  . 5 4 6

. 3 9 3  . 5 4 8

. 3 9 6  . 5 5 0

. 4 0 2  . 5 5 2 ,  . 9 1 0

. 4 0 5  . 5 6 0

. 4 0 8  . 5 6 2

. 4 1 1  . 5 6 2

. 4 1 4  . 5 5 2

. 4 1 7  . 5 7 4

. 4 2 0  . 5 7 4

. 4 2 3  . 5 7 4 ,  . 5 8 0
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N

2 . 0 5

R M B C A

1 0 . 0 1  

1 0 . 0 1

1 0 . 0 5 ,  1 0 . 0 2 ,  1 0 . 0 3

1 0 . 0 4

1 0 . 0 4

1 0 . 0 6

1 0 . 0 6 ,  1 . 2 5

1 0 . 0 9

1 0 . 0 7

1 0 . 0 7 ,  1 . 2 5

1 0 . 0 7

6 . 3 1

6 . 3 1

6 . 3 1

1 . 2 5 ,  6 . 3 1

6 . 3 1

6 . 3 1

6 . 3 1

6 . 3 1

6 . 3 1

1 . 2 5 ,  6 . 3 1

6 . 3 1

6 . 3 1

1 . 2 5

N

1 t

1 1 . 0 1 ,  1 1 . 0 2  

1 1 . 0 1 ,  1 1 . 0 2  

1 1 . 0 1 ,  1 1 . 0 2  

1 1 . 0 1 ,  1 1 . 0 2  

N

11 . 0 3 ( i )
1 1 . 0 5

1 1 . 0 5 ,  1 . 2 5

1 1 . 0 6

1 1 . 0 7

1 1 . 0 7

1 1 . 0 7

1 3 . 0 2

1 3 . 0 2

1 3 . 0 2 ,  1 3 . 2 8



A B C L A C C R M B C A

4 2 6  . 5 7 4 ,  . 5 8 2  1 3 . 0 2 ,  1 3 . 3 0 ,  1 3 . 3 1

4 2 9  ' . 5 7 4 ,  . 5 8 6  1 3 . 0 2

4 3 2  . 5 7 4  1 3 . 0 2

A R T I C L E  5 .

4 3 5  . 5 6 6  1 2 . 0 1

4 3 8  . 5 6 8  1 2 . 0 2

4 4 1  . 5 7 0  1 2 . 0 2

4 4 4  . 5 7 2  1 2 . 0 2

4 4 7  . 5 7 4  1 3 . 0 2

4 5 C  . 5 7 4  1 3 . 0 2

4 5 3  . 5 7 4 ,  . 5 8 0  1 3 . 0 2 ,  1 3 . 2 8

4 5 6  . 5 7 4 ,  . 5 8 2  1 3 . 0 2 ,  1 3 . 3 0 ,  1 3 . 3 1

4 5 9  . 5 7 4  1 3 . 0 2

4 6 2  . 5 7 4 ,  . 5 8 6  1 3 . 0 2

A R T I C L E  6 ,

, 4 6 5  . 6 0 5  1 4 . 0 2 ,  1 4 . 0 1

, 4 6 8  . 6 0 8 ,  . 9 1 0  1 4 . 0 3 ,  1 . 2 5

, 4 7 4  . 6 0 5 ,  . 6 0 8  1 4 . 0 2 ,  1 4 . 0 1 ,  1 4 . 0 3

, 4 7 7  . 6 0 5  1 4 . 0 2 ,  1 4 . 0 1

, 4 8 0  . 6 0 8  1 4 . 0 3

, 4 8 3  . 6 0 8 ,  . 9 1 0  1 4 . 0 3 ,  1 . 2 5

, 4 8 6  . 6 1 5  1 4 . 0 5

, 4 8 9  . 6 1 5 ,  . 6 1 8 ,  . 6 6 0  1 4 . 0 3 ,  1 4 . 0 5

. 6 6 5

, 4 9 2  . 6 1 0  1 4 . 0 4

, 4 9 5  . 6 1 0  1 4 . 0 4

, 4 9 8  . 6 1 0  1 4 . 0 4

, 5 0 1  . 6 1 0  f ' 1 4 . 0 4

, 5 0 4  . 6 1 0 ,  . 9 1 0  1 4 . 0 4 ,  1 . 2 5

5 0 7  . 6 1 3  1 4 . 0 4

5 1 0  . 6 2 0  N

5 1 3  . 6 2 3 ,  . 9 1 0  1 . 2 5

5 1 6  . 6 2 5  N

5 1 9  . 6 3 3 ,  . 6 3 5  1 4 . 2 0 ,  1 4 . 2 1 ,  1 4 . 2 3 ,

1 4 . 3 0 ,  1 4 . 3 1

5 3 4  . 6 3 8  1 4 . 3 1

5 3 7  . 6 4 5  1 4 . 3 3

5 4 0  . 6 2 8  1 4 . 3 0

5 4 3  . 6 2 8  1 4 . 3 0

5 4 6  . 6 4 5  1 4 . 3 3

5 4 9  . 6 4 5  1 4 . 3 3

5 5 2  . 6 2 8  1 4 . 3 0

5 5 5  . 6 4 8  1 4 . 0 5 ,  1 4 . 0 6 ,  1 4 . 0 7

5 5 8  . 6 4 8  1 4 . 0 5 ,  1 4 . 0 6 ,  1 4 . 0 7

5 6 1  . 6 6 5  1 4 . 0 5 ( a ) ( 4 )
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A R T C L E  7

14.05
14.32
14.05 
1 4.31(c)
14.32
1 4 . 3 1(c), 14.05, 14.07, 
14.40, 14.33 
14.31(c)
14.31(c)

N

14.05(b)

R M B C A

1 5 . 01(a) 
15.01(b) 
15.05(b)
15.06
15.06
15.06 
15.01(a) 
15.01(b)
15.01
15.01, 1.25 
15.05(a)
15.07
15.08
15.08
15.10

N

N

N

N

N

15.04 
15. 20
15.20 

N

15.20, 1.25
15.20
15.30
15.31 '
15.31
15.31
17.02
15.04 
1 5.02(e) 
15.02(d)



4 .  *4
s'

A R T I C L E  8 .

A B C L  ACC R M B C A

6 9 9  . 8 0 5  1 6 . 2 2

7 0 2  . 8 0 8  1 6 . 2 2

7 0 5  . 8 1 1  1 6 . 2 2

7 0 6  . 8 1 3  ‘ N

A R T I C L E  9 .

• 7 0 8  . 8 2 8  1 . 2 2 ( a )

• 7 1 4  . 8 3 0  1 . 2 2 ( a )

. 7 1 7  . 8 4 5  N

. 7 2 0  . 8 4 8  N

. 7 2 3  . 8 5 0  N

. 7 2 6  . 8 5 3  N

. 7 4 7  . 8 4 3  1 . 2 2 ( a )

. 7 5 0  . 8 3 3  1 . 2 2 ( a )

. 7 5 3  . 8 3 5  1 . 2 2 ( a )

• 7 5 6  . 8 3 8  1 . 2 2 ( a )

• 7 6 2  . 8 4 0  1 . 2 2 ( a )

. 7 6 5  . 8 5 5  N

. 7 6 8  . 8 5 8  N

. 7 7 1  . 8 1 5  N

. 7 7 3  . 8 6 0  N

A R T I C L E  1 0

• 7 7 7  . 8 1 8 ,  . 8 2 3  N

. 7 8 0  . 8 2 0  . ; | N

. 7 8 3  . 8 2 3  N

. 7 8 6  . 8 2 3 ,  . 8 2 5  1 . 2 9

. 7 9 1  . 1 5 5  N

. 7 9 2  . 8 6 3 ,  . 9 1 5  1 . 2 5 ,  1 . 2 6

. 7 9 4  . 8 6 5  N

. 7 9 5  . 9 2 5  1 . 2 7

. 7 9 8  . 8 6 8  1 . 2 1

. 7 9 9  . 8 7 0  N

. 8 0 4  . 9 3 5  7 . 0 5 ( a )

. 8 0 7  . 4 2 3  7 . 0 4

. 8 1 0  . 2 1 8 ,  . 2 2 0  2 . 0 3 ,  2 . 0 4

A R T I C L E  1 1



ACC R M B C A

. 9 5 5  1 7 . 0 1 ,  1 7 . 0 2

. 9 6 5  1 . 0 2

. 9 5 3  n

. 9 9 0  1 . 4 0

. 9 9 5  1 . 0 1



A s e c t i o n  by s e c t i o n  c o m p a r i s o n  of the 1984 Revised Model 
B u s i n e s s  C o r p o r a t i o n  Act (RMBCA) with the p r o p o s e d  A l a s k a  
C o r p o r a t i o n s  Cod e  (ACC) and the A l a s k a  B u s i n e s s  C o r p o r a t i o n  Law 
(ABCL), AS 10.05. N = No c o m p a r a b l e  p r o v i s i o n .

R M B C A ACC ABCL

C H A P T E R  1

1 . 0 1 .995 .828
1 . 0 2 .965 .822
1 . 2 1 . 8 6 8 .798
1 . 2 2 .828, .830, . 833, .708, .714, .747

.835, .838, .840, .753, .756, .762

.843
1.24 .920 N
1.25 .910, .915 .081, .258, .288

.303, .321, .339

.357, .402, .468

.483, .504, .512

.621, .669, .792
1.26 .863, .915 .792
1.27 .925, .930 .795
1.29 .825 .786
1.30 .950 .813
1.40 .990 .825

C H A P T E R  2.

2.03 .218 .810
2.04 . 2 2 0 .810
2.05 .223, .225 .267
2.06 .230 .135

C H A P T E R  3.

3.01 .005, .010 .003, .009
3.04 .015 .018

C H A P T E R  4.

4.01 .105 . 0 2 1

4 .02 .110, .115, . 120 .024, .027, .030
4.03 .125, .130, .135, .033, .034, .036,

.140, .145 .039, .042
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1

<;

1

1

1

3

1

1

I

i

JL
J

R M B C A  A C C  A B C L

C H A P T E R  5 .

5 . 0 2 . 1 6 5 . 0 5 1

5 . 0 3 . 1 5 0 ,  . 1 7 0 . 0 4 5 ,  . 0 5 4

5 . 0 4 . 1 7 5

C H A P T E R  6 .

. 0 5 7

6 . 0 1 . 3 0 5 ,  . 3 2 5 . 0 6 0 ,  . 0 6 9

6 . 0 2 . 3 0 8 . 0 6 3

6 . 0 3 . 3 1 0 ,  . 3 1 3 ,  . 3 1 5 , . 0 6 6 ,  . 0 6 9 ,  . 0 7 2

. 3 1 8 ,  . 3 2 0 ,  . 3 2 3 . 0 7 5 ,  . 0 7 8 ,  . 0 8 4

6 . 0 4 . 3 5 5 . 1 2 3

6 . 2 0 . 3 2 8 ,  . 3 3 0 ,  . 3 3 3 . 0 8 7 ,  . 0 9 0 ,  . 0 9 3

6 . 2 1 . 3 3 5 ,  . 3 3 8 ,  . 3 4 0 . 0 9 6 ,  . 0 9 9 ,  . 1 0 2

6 . 2 2 . 4 3 8 . 1 2 5

6 . 2 3 . 3 7 3 . 2 0 4 ( 5 )

6 . 2 4 . 3 4 3 N

6 . 2 5 . 3 4 8 ,  . 3 5 0 . 1 1 4 ,  . 1 1 7

6 . 2 8 . 3 4 5 . 1 1 1

6 . 3 0 . 4 2 8 . 1 2 9

6 . 3 1 .  3 8 5 ,  .  3 8 8 . 3 1 2  -  . 3 4 5

6 . 4 0 . 3 5 8  , .  3 6 0  , . 3 6 3 , . 2 0 4 ( 1 ) ,  . 0 1 2 ,  .

. 3 6 5 ,  . 3 7 5 ,  . 9 7 0  

C H A P T E R  7 .

. 2 0 7 ( 3 ) , ( 4 )

7 . 0 1 . 4 0 5 . 1 3 8

7 . 0 2 . 4 0 5 . 1 3 8

7 . 0 3 . 4 0 5 . 1 3 8

7 . 0 4 . 4 2 3 . 8 0  7

7 . 0 5 . 4 1 0 ,  . 4 0 8 ,  . 9 3 5 . 1 4 1 ,  . 1 4 4 ,  . 8 0 4

7 . 0 7 . 4 0 8 . 1 4 4

7 . 1 4 . 4 2 0 . 1 5 6  -  . 1 6 8

7 . 2 0 . 4 1 3 ,  . 4 3 0 . 1 4 7 ,  . 1 5 0 ,  

. 2 3 7  -  . 2 4 9

7 . 2 1 . 4 2 0 . 1 5 6  -  . 1 6 8

7 . 2 2 . 4 1 8 . 1 5 9 ,  . 1 6 8

7 . 2 5 . 4 1 5 . 1 5 3

7 . 2 7 . 5 0 8 N

7 . 2 8 . 4 2 0 . 1 5 6  -  . 1 6 8

7 . 3 0 . 4 2 5 . 1 7 1

7 . 3 1 . 4 2 5 . 1 7 1

7 . 4 0 . 4 3 5 N

. 2 0 1
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C H A P T E R  1 1 .

1 1 . 0 1

1 1 . 0 2

1 1 . 0 3

1 1 . 0 4

1 1 . 0 5

1 1 . 0 5

1 1 . 0 7

C H A P T E R  1 2 .

5 3 0  , . 5 3 2 , .  5 3 4 , . 3 7 5 , .  3 7 8 , . 3 8 1 ,

5 3 5  , . 5 3 8 , . 5 4 0 . 3 8 4

5 3 0 , . 5 3 2 , .  5 3 4  , . 3 7 5 , . 3 7 8 , . 3 8 1 ,

5 3 6  , . 5 3 8 , . 5 4 0 . 3 8 4

5 4 4  , . 5 4 8 . 3 9 3

5 5 4  , . 5 5 6  , . 5 5 8 N

5 5 0  , . 5 5 2 . 3 9 6 , . 4 0 2

5 6 0 . 4 0 5

5 6 2 . 4 0 8 , . 4 1 1 , . 4 1 4

1 2 . 0 1 . 5 6 6 . 4 3 5

1 2 . 0 2 . 5 6 8 ,  . 5 7 0 ,  . 5 7 2 . 4 3 8 , . 4 4 1 , . 4 4 4

C H A P T E R  1 3 .

1 3 . 0 2 . 5 7 4 . 4 1 7 -  . 4 3 2

. 4 4 7 -  . 4 6 2

1 3 . 2 0 . 5 4 4 ,  . 5 7 6 N

1 3 . 2 2 . 5 7 8 ,  . 5 8 4 N

1 3 . 2 3 . 5 7 6 ,  . 5 8 4 N

1 3 . 2 4 . 5 8 4 N

1 3 . 2 5 . 5 7 8 N

1 3 . 2 8 . 5 8 0 . 4 2 3 , . 4 5 3

1 3 . 3 0 . 5 8  2 . 4 2 6 , . 4 5 6

1 3 . 3 1 . 5 8 2

i

. 4 2 6  ,

i :

. 4 5 6

C H A P T E R  1 4 .

1 4 . 0 1 . 6 0 5 . 4 6 5  , . 4 7 4  , . 4 7 7
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1 4 . 0 3 . 6 0 8 ,  . 6 1 8 . 4 6 8 , . 4 7 4  , . 4 8 0

. 4 8 3  , . 4 8 9 ( 3 )

1 4  . 0 4 . 6 1 0 ,  . 6 1 3 . 4 9 2 -  . 5 0 4 , . 5 0 7

1 4 . 0 5 . 6 1 5 ,  . 6 4 8 ,  . 6 6 0 , . 4 8 6 , . 4 8 9  , . 5 5 5

. 6 6 5 ,  . 6 6 8 ,  . 6 7 0 . 5 5 8  , . 5 6 1 , . 5 6 4  ,

. 6 7 8 . 5 7 0  , . 5 9 4

1 4 . 0 6 . 6 4 8 ,  . 6 5 3 . 5 5 5  , . 5 5 8  , . 5 7 9
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1 4 . 3 3  . 6 4 5 ,  . 6 5 3  . 5 3 7 ,  . 5 4 6 ,  . 5 4 9

. 5 7 9
1 4 . 4 0  -  > g 5 3 j  ^ 6 6 8  > 5 7 9

R M B C A  A C C  ABCL

C H A P T E R  1 5 .

1 5 . 0 1  . 7 0 5 ,  . 7 1 8 ,  . 7 2 8 ,  . 5 9 7 ,  . 6 0 0 ,  . 6 1 2 ,
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C H A P T E R  1 6 .

1 6 . 0 1  . 4 3 0  . 2 3 7  -  . 2 4 9
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1 6 . 2 0  . 4 3 3  N

1 6  . 2 1  . 4 3 3  ' N

1 6 . 2 2  . 8 0 5 ,  . 8 0 8 ,  . 8 1 1  . 6 9 9 ,  . 7 0 2 ,  . 7 0 5

C H A P T E R  1 7 .
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PREFACE

This study p a p e r  consists of tnree parts each d esigned to 
familiarize the r e a d e r  with the contents of the proposed Alaska 
Corporations Code [ACC] and its relationship to t he final exposure 
draft of the R e v i s e d  M o d e l  Business Corporations A c t  [RMBCA] (June 
l f 1984). in Part I the reader will find a chart s h owing the origin 
of each provision o f  the ACC and its comparable c o v era ge in ex isting 
Alaska law, the c l a s s i c a l  M o d e l  Act, and the R e v i s e d  M odel Act. 
Part II follows the o r g a n i z a t i o n a l  structure of t h e  ACC and gives a 
brief description  o f  the origin of each section, its content, and a 
specific comparison to provisions  of the RMBCA. Part III sets an 
agenda for the August, 1984, m e e t i n g  at which time the Code Revision 
Commission will c o n s i d e r  m o d i f i c a t i o n s  to the d r a f t  of the A C C  
incorporating p o t e n t i a l  improvements found in the RMBCA. The list 
reflects the c o n s u l t a n t ' s  tentative conclusions a n d  should not be 
deemed exhaustive. Indeed, the A ugu st Commission meeting is an 
appropri ate forum f o r  the c o n s i d e r a t i o n  of any m o d i f i c a t i o n  to the 
draft cont ent of the ACC.

PART I: 

Part II:

T A B L E  O F  CONTENTS 

Origin of t h e  p r o p o s e d  Alaska Corporations Code

Section by summary of the content of the A l a s k a  Cor­
porations C o d e  and comparison  with the Final Draft 
of the R e v i s e d  M o d e l  Bus iness Corporations Act 7

Article 1: Corporate Purposes and Powers 7

Article 2: Name and Service of Process 10

Article 3: Formation of Corporations 15

Article 4: Corpor ate Finance 22

Article 5: M e e t i n g s  of Shareholders 38

Article 6: D i r e c t o r s  and Officers 48

Article 7: A m e n d m e n t s  and Changes 61

Article 8: O r g a n i c  Change 66

Article 9: D i s s o l u t i o n 78

Article 10 Foreign Corporations 94

Article 11 Reports, Fees, and Penalties 103

Article 12 M i s c e l l a n e o u s  Provisions 110

Article 13 G e ner al Provisions 113

M o d i f i c a t i o n s  of the Alaska Corporations Act 118



•I
V* v »

]

1

,1

i

i

(

!J

)
>

J

J
J
J
c

J

> i.
>>

P A R T  ONE

CORRESPONDING STATUTOR Y C O V ERAGE TO EACH S E C T I O N  O F  

THE P R O P O S E D  A L A S K A  CORPORATIONS CODE



A C C  ABCL M B C A  G C L  NBCL O THER RMBCA

A R T I C L E  1. C ORPORATE PURPOSES AND P O W E R S

.005 P X

.010 X X

.015

.020

.025

P p

A R T I C L E  2.

.105 X X

.110 X X

.115 X X

.120 X X

.125 X X

.130 X X

.135 X X

.140 X X

.145 X •X

.150 X X

.155 X

.160 X

.165 X X

.170 X X

.175 X X

A R T I C L E  3

.205 X

.208 X X

.210 X X

.213 X X

.215 X X

.218 X X

.220 X X

.223 X X

P
X
X

FORMATION O F  CORPORATIONS 

Xx DEL

.225 X

.228 X

.230 X
• 233 X

A R T I C L E  4. CORPORATE  FINANCE

.305 X X

.308 X X

.310 X X

.313 X X

.315 X X

.318 X X

.320 X X
323 X X
325

X
P
X

X
X
X
X
X
p
X
X
X
X

X
p

ORE P

P
P
X

DEL X
DEL P

P

X
X
P
P
P
p
p
p
p
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ACC ABCL MBCA GC
.328 X X.330 V

44 X.333 X X.335 X X.338 X X.340 X X.343 X.345 X X.348 X X.350 X X.353 X X.355 X X.358 X.360 X.363 X.365 X.368 . X.370 X.373 X X.375 X •.378 X.380 X.383 X.385 X.388 X.390 X

NBCL OTHER RMBCA
X
XX
X
X
Xp
p
pp
Xp
p
pp

XX
p

pX

ARTICLE 5 . MEETINGS OF SHAREHOLDERS
.405 X P.408 P.410 X X.413 X X.415 X X P.418 x.420 X P.423 X X P !. :.425 X X P.428 X.430 X X.433 X.435 p P.438 X X

ARTICLE 6 . DIRECTORS AND OFFICERS
.450 X.453 P.455 X.458 X.460 X
.463 X.465 • X

pXX
XXX
ppp
pp
pX

p
pp
p
Xp
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ACC
.468
.470
.473.475.478
.480
.483.485
.488.490

.502.504.506

.508

.510.512.514

.516.518

.520.522

.524.526

.530.532.534

.536.538.540

.542.544

.546

.548.550

.552

.554

.556

.558

.560.562

.564

.566.568

.570

.572.574

.576

ABCL

XX

XXX
XXX
XX
X

XXX
XXX

XX

X
XX

MBCA
X
XX
X
X
X

GCL

X

NBCL OTHER

X
X X

p

ARTICLE 7 .  AMENDMENTS AND CHANGES
XXX

X
X

XXX
ARTICLE 8 . ORGANIC CHANGE
XXXX
XX
X
X
XX
X
X
X
X
XX
XX
XXXX

RMBCA
X
X*• X• X X 
X X

X
p
pX
X
p
p
p
p
XXX

XX
XXX

XX
XX
X
X
pX
X
p
p
p
p
X
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ACC •* ABCL MBCA GC
.578 X.580 X X.582 X.584 X.586 X X

ARTICLE 9
.605 X X.608 X X X.610 X X X.613 X X.615 X.618 X X X.620 X.623 X X.625 X X.628 X.630 X.633 X ' X.635 X •.638 X X.640 X.643 X X X.645 X.648 X.650 X.653 X.655 X.658 X X.660 X.663 X.665 X

. 6 6 8 X.670 X.673 X.675 X I.678 X X

N B C L  O T H E R  R M B C A

P
PPP

ARTICLE 10 .  FOREIGN CORPORATIONS
.705 X X.70 8  X X
.710 X X
.713 X X.715 X
.718 X X
.720 X X.723 X X
.725 X X
.728 X X.730 X X
.733 X X

PX
P
PX
p

pORE X

X
pX

X
X

X
A
X
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X
XX
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X

......
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ACC ABCL mbc;
.735 X X.738 X X.740 X X.743 X X.745 X X.748 X X.750 X X.753 X X.758 X X.760 X X.763 X X.765 X X.768 X X.770 X X.773 X X.775 X X.778 X X.780 X X.783 X X.785 X X.788 X

ARTICLE
X

1 1

.805 X X.808 X X.811.813 XX X

.815 X X.818 X X.820 X X.823 X X.825 X X.828 X X.830 X X.833 X X.835 X X.838 X X.840 X X.843 X X.850 X X.853 X X.855 X X.858
.860 XX X
.863
.865

X
X X

. 8 6 8

.870
X
X X

G C L  N B C L  O T H E R  R M B C A

XPX
pX
XXXXX
p

REPORTS, FEES, AND PENALTIES

X
P
XX

p
pX

p
p
p
p
p
p
p
p

ARTICLE 1 2 .  MISCELLANEOUS PROVISIONS
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A R T I C L E  13. G E N ERAL P R OVISIONS 

X

P P

X

X

p
p

X
X
p

X
p

RMBCA

'. X
' P

X 
p

X

X

X
X

p
p

"X" indicates the p r e s ence of identical or functionally 
identical sta tu t o r y  language.

indica tes the p r e s e n c e  of partial congruen ce between the ACC 
and the source code or the RMBCA. The "origin" and 
" comparison" d i s c u s s i o n  for each section of the ACC should 
be c o n s u l t e d  in order to d etermine the differences.

J
J
L
L

J

ACC: CSSB 2 4 6 / H B  343, The A l a s k a  Corporations Code

ABCL: AS 10.05, The A l a s k a  Business Corp orations Law

MBCA: Model B u s i n e s s  C orpor a t i o n s  Act

GCL: C a l i f o r n i a  G e n eral Corporat ions Law

NBCL: New Y ork B u s i n e s s  Corp orations Law

RMBCA: T e n t a t i v e  e x p o s u r e  draft of the Revised Model Business 
C o r p o r a t i o n s  Act



P A R T  T W O

A  C O M P A R A T I V E  SURVEY OF THE CONTENTS

of the

P R O POSED A L A S K A  CORPORATIONS CODE 

w i t h  the

R E VIS ED M O D E L  BUSINES S CORPORATIONS ACT

Article 1: C o r p o r a t e  Purposes and Powers 7

Article 2: • N a m e  and Service of Process 10

Article 3: Form ation of Corporations 15

Article 4: C o r p o r a t e  Finance 22

Article 5: M e e t i n g s  of Shar eholders 38

Article 6: D i r e c t o r s  and Officers'- 48

Article 7: A m e n d m e n t s  and Changes ' 61

Article 8: O r g a n i c  C h ange 66

Article 9: D i s s o l u t i o n  78

-..icle 10: Foreign Corporation s 94

Ax^.cle 11: Reports, Fees, and Penalties 103

Article 12: M i s c e l l a n e o u s  P rovisions 110

Article 13: General Provisions  113



A R T I C L E  1 .  CORPORATE PURPOSES AND POWERS

Section .005 P U R P O S E S

ORIGIN: ACC Section .005 alters the content of AS 10.05.003
to co nf or m to the content of Section 3 of the Model Business 
C or po ration Act (MBCA).

S UM MA RY  OF COV ERAGE: ACC Section .005 permits  an Alaska
c or po ration to be f orme d for any lawful p u r p o s e ( s ) other than 
in surance a nd banking. Stock and mutual insurance companies 
are formed under AS  21.69; the co mpanies are of a corporate 
nature and are g o v e r n e d  by the ACC to the extent p r ov i d e d  in 
AS 21.69.020. Recip r oc a l insurance c o m p a n i e s , noncorporate 
in nature, are form ed under AS 21.75.

CO MP A RE D  WITH THE FINAL DRAFT OF THE RMBCA: ACC Section .005
is func ti on ally identical to RMBCA Section 3.01(a). The 
l imitat io ns  s p e l l e d  out in RMBCA Section 3.01(b) are found in 
ACC Section .010.

Section .010 GENERAL P O W E R S

ORIGIN: ACC Se ct io n  .010 is p re d ic a t e d  upon /IS 10.05.009
which was, in turn, p r e d i c a t e d  upon Section 4 of the Model 
Business C o rp o ra ti o n Act.

SU MM AR Y OF COVERAGE: The introd uctory phrase was adopted
from Secti on  207 of the Califor nia General Corporation Law 
(hereafter the "GCL") and makes explicit that while the 
general grant of p o w er s  are co-extensive with that of a 
natural person, this grant is subject to limitation by p r o v i­
sions in the ar ti cles of in co rporati on  or other law. S u b s e c­
tion (6) m ak e s direct reference to the new provisions on 
loans to o f fi ce rs and directors (Section . 485). Subsection
(15) adds "stock opti o n p l a n s "  to the list of incentive plans 
which a c o r p o r a t i o n  may  establish for its d i r e c t o r s , officers 
a n d  e m p l o y e e s .

C OMPARE D WI T H THE FINAL DRAFT OF THE RMBCA: Section 3.02
also cont ai n s a general grant and specific enumerat ion of 
co rporate powers. it is functionally identical to ACC S e c­
tion .009, except that it does not contain express authority 
to make loans to co rp or at e officers and d i r e c t o r s . Within 
the RMBCA loans to dir ectors are go ve rned by Section 8.32. 
They are •licit if a p p r o ve d  by a majority of the outstanding 
voting shares. The loan may also be authori ze d  by the d i r e c­

7



tors if the board, in its collective judgment, det ermines 
that the loan is in the best interest of the c o r p o r a t i o n .

S e c t io n  3.0 2 follows ACC Section .009 in s p ec i fi ca ll y  
listing "share opti on  p l a n s "  among the incentive plans which 
a co r po r a t i o n  may e s t a b l i s h . The idea that a corp or at ion 
has p o w e r s  which are pr e su m p t i v e l y  coextensive with those of 
a natural p e r s o n  is explicit in ACC Sectio n .009. It is left 
to i m p l i c a t i o n  in the comment to RMBCA 3.02.

Section .015 D E F E N S E  OF ULTRA VIRES

ORIGIN: A C C  Se ction .015(a) is p r e d i c a t e d  upon Section 203
of the New York B usines s Corporation Law (hereafter the 
"NBCL"). It is a m o d i f i e d  version of former AS 10.05.018 and
Section 7 of the MBCA. Section .015(b) is new and is taken
from S e c t i o n  208 of the GCL.

SUMMARY OF CO VERAGE: ACC Section .015 governs the limited
c i r c u m s t a n c e s  in which a cl aim of "ultra vires" may affect 
the righ t s  of third par ti es  who have dealt with a corporate 
entity and the impact of such behavior in creating liability 
on the part of the co rporate  officers and directors of the 
c o r p o r a t i o n . While the concept of "ultra vires" is f re­
quently i n c l u d e d  in the discussion of agency  problems within 
the c o r p or a te  f r a m e w o r k , p roperly  unders t oo d  it is not a 
traditional doctrine of agency law. A transaction is ultra 
vires when it is b e y on d the powers of the corporation as 
those p o w e r s  are c o n f e r r e d  by law and the terms of the a r t i­
cles of i n c o r p o r a t i o n .

C OMPARE D WITH THE FINAL DRAFT OF THE RMBCA: The prov is io ns
of ACC Secti on  .015 and those of RMBCA 3.0A are functionally 
identical.

Section .020 L I M I T A T I O N S  ON A U T H O R I T Y  OF CO R PO RA TE  AGENTS

ORIGIN: ACC Se ction .020 is pr e di c a t e d  upon GCL Section 208.

SUMMARY OF CONTENT: Unlike conduct a s s a il e d as bey on d the
powers of the c o r p o r a t i o n , a subject c o ve r ed  by ACC Section 
.015, S e ct i on  .020 deals with the c o ns e qu en ces of an abuse of 
authority which was within the power of the corporate p r i n c i­
pal to confer. The pr o vi s io ns  of Section .020 confront the 
common l aw  of agency as it has been appl i e d to the unique 
prob le ms  g e n e r a t e d  by an artificial corporate person as p r i n­
cipal. The thrust of Section .020 is to shift the risk of 
transactio ns  which e x c ee d  the authority of corporate agents 
to the c o r p o r a t i o n  thus relieving the interests of innocent 
third p er sons. S u b s e c t i o n  (3) makes it clear that either the 
c or po ration or a s h ar e ho ld e r suing in a derivative capacity 
may assert la ck  of au t ho ri ty in any action against the f a i t h­
less agent.



C O M P A R E D  W I T H  THE FINAL DRAFT OF THE RMBCA: The official
commen t to RMBCA Se cti on 3.04 makes it clear that the Model 
Act has no coverage of this important question at all. See 
pp. 3-17, 18.

Section .025 C O N T R A C T S  OR CO NV EY ANCES BINDING DOMESTIC AND 
F O R E I G N  C O R P O RA T IO N S

ORIGIN: ACC Se cti on .025 is p re d ic a t e d  upon GCL Section 208.

SC OP E OF COVERAGE: ACC Section .025 settles two important
q u e s t i o n s  a s s o c i a t e d  with contracts or conveyances entered by 
co rp o ra t e agents who have exceeded their actual a u t h o r i t y . 
If the tran s a ct io n  is within the scope of the agent's "ap­
parent a u t h o r i t y ", it is binding upon the corporate principal 
and upon the third party. Thus, the defect in the authority 
of the agent does not defeat the c o r p o r a t i o n 1s liability on 
the t r a n s a c t i o n , nor does it prevent it from acquiring rights 
against the third p ar t y me as u re d  by the terms of the trans­
action .

C O M P A R E D  WITH THE FINAL DRA FT OF THE RMBCA: The RMBCA has no
s t a t u t o r y  p r o v i s i o n  covering this important question.
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/1/?TICL£ 2. MME dND SE RVICE OF PROCESS

Secti on .105 C O R P O R A T E  NAME

ORIGIN: ACC Section .105 is a reenactment of AS 10.05.021 as
a m e n d e d .

S U M M A R Y  OF COVERAGE: ACC .105 require s that a corporation
adopt as part of its name one of the listed alternatives 
d e s i g n e d  to warn third partie s that they are dealing with a 
c o r p o r at e entity. ACC .105 also pr o hi bi ts  a person from 
a do p t in g  a name that contains words suggesting a corporation 
unless that person has either been is su ed  a certificate of 
i n c o r p o r a t i o n  in Alaska or has o btai ne d a certificate of 
au th o ri t y for a foreign c o r p o r a t i o n .

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: ACC Section
.105 is f un ct ionally  identical to RMBCA Section A.01(a) and
(b). There are, however, differences in content.

RMBCA Section 4 . 0 1 ( a )(1) requires that a corporation 
in clude as part of its name one of the traditional words or 
abb re v ia t io n  de si g ne d  to indicate corporate status. In a 
break with the prio r Model Act and exposure draft, the final 
version would allow this requirement to be satisfied by the 
in c lu s io n  of "words or abbreviations of like import in a n o t h­
er language. . . ." The official comment merely indicates
that the change has been made. It offers no j u s t i f i c a t i o n . 
At least two reasons to oppose such p er mi ssion come to mind. 
First, I doubt that many persons would appreciate the import 
of initials such as "GmbH" as a signal that this was a l i m i t­
ed li ab il i ty  entity. Further, even if one knew that this was 
a German des ignation  for. a corporation she might be fooled 
into b e li ef  that the entity w a s’in fact a German entity.

RMBCA Section 4.01(c) contains provi si on s whereby a 
co rp or a ti o n may give written consent to the use by another 
entity of a name which would otherwise be deceptively s i m i­
lar.

Tue final draft of Section 4 . 01(b )(4 ) requires that a 
c or p or at e name be distinct from the name of a regis te re d  
nonprofit corporation. This pr ovis io n is not contained in 
the ACC.

ACC Section .105(b) continues a 1976 amendment by the 
terms of which the Legislature forbade a corporation from 
ad op ti ng a name which contain ed  the word "city", "b o rough" , 
or "v i l l a g e " or otherwise implying that the corporation is a 
m u n i c i p a l i t y . R ef le cting its detachment from Alaskan c o n­
cerns, RMBCA Section 4.01 contains no similar p r o h i b i t i o n .

Section .110 R E S E R V A T I O N  OF CO RPORATE NAME



Section .115 A P P L I C A T I O N  TO RESERVE CO RPORATE NAME 

Section .120 TRANSFER OF RE S ER V ED  NAME

ORIGIN: ACC Sections .110, .115, and .120 are reenac tments
without change of former AS 10.05.024, .027, and .030 which
were, in turn, p r e d i c a t e d  upon Section 9 of the MBCA.

SU MMARY OF  COVER AGE: ACC Sections .110, .115, and .120 set
forth the na tural or corporate persons who may reserve a 
c or po rate name.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.02 is fun c t io na l ly  identical to these provisions of the ACC 
excepc for their su bstitution of the commissioner for the 
"s ecretary of s t a t e . "

Section .125 R E G I S T R A T I O N  OF C OR PO RATE NAME

Secti on .130 USE OF SAME OR DECEP T IV E LY  SIMILAR NAME

Secti on .135 P R O C E D U R E  FOR R EG I ST R A T I O N  OF COR PO RATE NAME

Section .140 FEE FOR AND DU RA T IO N  OF R EG I ST ER E D NAME

Section .145 RENEWAL OF RE GI S TE R ED  NAME

ORIGIN: ACC Sect ions .125, .130, .135, .140, and .145 are
r e en a c t m e n t s  of AS 10.05.033, 034, .036, .039, and .042, and
are b a s e d  on S ec tions 10 and 11 of the MBCA. Section .034 
was a dd e d by the Le gi s la tu r e in 1966. Minor language changes 
have been i n c o r p o r a t e d  to recognize the recently enacted 
scheme to allow the Department of Commerce and Economic 
Dev elopme nt  to de te rm in e various fees by administrative r e g u­
lation. i i
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S U M M A R Y  OF COVERAGE: ACC Sections .125, .130, .135, .140,
and  .145 pr ov id e for the r e g i s t r a t i o n , p r o t e c t i o n , duration, 
and renewal of a corporate name. Under ACC Section .130, 
r e g i s t r a t i o n  of a corporate name gives the regis te red holder 
the right to seek an injunction against the use of that name 
or a de ce pt i ve l y similar name by another. The r eg is te red 
name must be r e n e w e d  each year under ACC Section .145.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.03 co mb i ne s  the coverage of former Model Act Sections 10 
and 11. Unlike ACC Section .130, RMBCA Section 4.03 does not 
e x p l i c i t l y  confer exclusive right to the use of a regis tered 
c or p or at e name, nor does it declare that a person who has 
r e g i s t e r e d  the co rpor at e name may enjoin the use of the same 
or a d e ce p t i v e l y  similar name. Section .130 clearly pro vides  
that the remedy  a v ailab le  for abuse of a re gistered  corporate



name is not l i m i t e d  to inju nc ti ve relief, but may be a 
cause of actio n for damages. RMBCA Section 4.03 contains 
no such p r o v i s i o n .

Section .ISO R E G I S T E R E D  OFFI CE  AND R E G I S T E R E D  AGENT

ORIGIN: ACC Se ct i o n .150 is a r e en ac tm ent without change of
AS 1 0 . 0 5 . 0 4 5  which was b a se d  on Se ct ion 12 of the MBCA.

S U M M A R Y  OF CO VE RA GE : ACC Section .150 est ablishes the re­
quirement that a co rp o ra ti o n m a i n t ai n  both a registered of­
fice and a r e g i s t e r e d  agent in the State of Alaska. The 
agent is n e c e s s a r y  for service of process; and, the office is 
r e q u i r e d  to serve as the d ep os itory for various books and 
records as p r o v i d e d  or r e q u i r e d  by the the ACC.

C O M P A R I S O N  WITH THE FINAL DRAFT  OF THE RMBCA: RMBCA Section
5.05 is f u n c t i o n a l l y  identical to ACC Section .150.

Section .155 R E G I S T R A T I O N  OF A GE N T BY N O N R E S I D E N T  WITH 
C O N T R O L L I N G  INTERE ST

ORIGIN: ACC Sect i o n .155 is a r e enactm en t without subs t an­
tive change of AS 10.05.791 as a m e n de d  in 1980. A rewording 
has been u nd e rt a ke n to make explicit that the designated 
agent must be within the State of Alaska.

SUM MA R Y OF CO VERAGE: In order that the commissioner may
re adily es t ab l is h  official contact with a nonresident p o s­
sessed of a c o nt r o l l i n g  interest (ACC Section .955(12)), ACC 
Section .155 r e q u i r e s  such a p er s on  to designate an agent 
within Alaska upon whom notice and proc e ss  may bd served.

Service on the Section .155 agent is equivalent to 
pe rsonal se rv ic e on the co nt r ol li n g n o n r e s i d e n t . Section 
.155(b) en fo rc es this requir em en t by forbidding, in the event 
of n o n c o m p l i a n c e , either the c ontro ll in g person or the c on­
trolled c o r p o r a t i o n  use of the courts of the,State of Alaska.

C O M P A R I S O N  WITH THE FINAL D RA FT  OF THE RMBCA: Again, reflec­
tive of its co nc er n with the p r o b le m s of no par ticular  j u r i s­
diction, the content of the R e v i s e d  Model Act contains no 
p ro v i s i o n  r e q u ir i ng  d e signa ti on  of agents by nonresidents 
with a c on t r o l l i n g  i n t e r e s t .

Section .160 F I L I N G  LI ST  OF R E G I S T E R E D  C OR PO R A T I O N S  WITH S U P E R­
IOR COURT; U P D A T IN G  A N D  P U B L I S H I N G

ORIGIN: ACC Sect io n  .160 is a re en actment  of 45 10.05.048
which, has been c h a n g e d  to require y e a r l y  compilation and 
weekly u p da ti ng of the s t i p u l a t e d  i n f o r m a t i o n .

S U M M AR Y  OF CO VE RAGE: ACC Section .160 reflects the view that



it is vital that the practici ng  attorney be able to quickly 
ascertain i nf o r m a t i o n  concerning the corporate name, address 
of the r e g i s t e r e d  office, and the name and address or the 
r eg i st e r e d  agent of both domestic and authorized foreign 
c o r p o r a t i o n s . Both geographical and communications c o n s i d e r­
ations have d i c t at e d that such inf or mation be available l o­
cally and u p d a te d  f r e q u e n t l y .

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.20 c ontai ns  absolut el y  no p r ovisio n requiring that this 
vital i n f o r m a t i o n  be m a in t a i n e d  or made a v a i l a b l e .

Section .165 CH AN GE OF RE G IS T E R E D  OFFI C E  OR AGENT

ORIGIN: ACC Se c ti o n .165 is a reenactment of AS 10.05.051
which was, in turn, p r e d i c a t e d  upon Section 13 of the MBCA.

SU MM A RY  OF COVERAGE: ACC Section .165 establishes the p r o c e­
dure whereby a domestic or foreign corporation may change its 
r e g i s t e r e d  office or agent,

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.02(a) is id entical to ACC Section .165. Subsection (b) 
differs only in that the ACC has a un iform provision on 
filing with the co m mi ss ioner which is not reflec te d in the 
RMBCA.

Section .170 C H AN G E OR R E S I G N A T I O N  OF R EG IS T ER E D AGENT

ORIGIN: ACC Sect io n .170 is a reenactment of AS 10.05.054,
which was based on Section 13 of the MBCA. The final s e n­
tence has been c h a n g e d  to permit a resignation of the r e g i s­
tered agent, to become effective sooner than 30 days after
the filing of written notice with the com missioner if the
co rpora ti on  appoints a successor within this shortened p e r i­
od. This change is based upon Section 57.070(3) of the
Oregon R e v is e d Statutes.

SUMMARY OF COVERAGE: ACC Section .170 establishes the p r o c e­
dure by which a re gi s t e r e d  agent may change address or r e­
sign. Unless and until the r e gi s t e r e d  agent follows these
statutory  p r o c e d u r e s , the co mmissio ne r may continue to r egar d 
the last address of r e c o r d  as effective for all notice p r o v i­
sions under the ACC.

Su bs e c t i o n  (b) sets forth the procedure s which must be 
o b s e rv e d for a r e g i s t e r e d  agent to effectively resign. U n­
less and until such p ro ce d ur e s are followed, the com mi ss ioner 
may c on ti nu e to deal with the agent and effectively notice or 
bind the corpo ra te  p r i n c i p a l . In the event that such an
agent ceases to function without observing these statutory 
p r o v i s i o n , there would be a breach of the contract of agency 
with the c o r p or a ti o n but such a breach would not serve as a 
defense to the corporate principal in dealing with or a c -



c o u n t i n g  to the c o m m i s s i o n e r .

C O M P A R I S O N  WITH THE FINAL DR AFT OF THE RMBCA: RMBCA Section
5.03 Foes not pro v id e for a sh o rt e ne d effective date if the 
c o r p o r a t i o n  a ppoints  a successor re g is t e r e d  agent. The m i n i­
mu m  i n f o r m a t i o n  to be co nt ai ned in the written resignation is 
g o v e r n e d  by Se ction 5.02. The "circularity pr o blems"  noted 
in the official comment to RMBCA Sectio n 5.03 have been 
dir ec t ly  s o l v e d  by ACC Section .170(b). The commissioner is 
d i r e c t e d  to mail a copy of the written notice of resignation 
to "the c o r p o r a t i o n  at its principal off i ce ."

Section .175 S E R V IC E OF PRO CE SS  ON C OR PO R A T I O N

ORIGIN: ACC Section .175(a), (c), and (d) are a reenactment
of AS 10.05.057, and are based on Section 14 of the MBCA. 
ACC S e c t io n .175(b) is new to the law of Alaska. It is taken 
from S e ct i on  5 7 . 0 7 5 ( 3) and (4) of the Oregon Revised Statutes 
and e li mi n at e s the c o m m i s s i o n e r 1s burden under prior law to 
transmit p r o c es s  s e r v e d  on the c o mm issi on er  given the default 
of a r e g i s t e r e d  agent. Under ACC Section .175(b), that 
burden is p l a c e d  upon the party seeking to initiate l i t i g a­
tion against the c o r p o r a t i o n .

S U M M AR Y  OF C O V E R A G E : To assure that notice sent to a c o r p o­
ration without a r e g i s t e r e d  agent is the best available under 
the circum stances , ACC Section .175(b)(2)(B) requires that 
the m o v in g p arty s e n d  notice to such address as it knows or, 
on the ba sis of re as o na b le  inquiry, has reason to believe is 
most li ke ly to result in actual notice. Under ACC Section 
.175(b)(3), the m o vi ng  party is oblig ed  to file proof of the 
a t t e m p t e d  service in the appr opriate superior court or other 
t r i b u n a l .

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.04 admits that there were substantial problems with the 
p r o v i s i o n s  of former MBCA Section 14. It, too, eliminates 
the burd en  formerly p l a c e d  upon a state official to serve the 
subst i tu t e pro cess. Unlike the Oregon law and the ACC, RMBCA 
Section 5.04(b) does not require that a best effort be made 
to find the actual addres s of the c o r p o r a t i o n . It is content 
if the notice is m a i l e d  to the pr in cipal office. Given the 
official c om m en t' s express solicitude that actual notice be 
c o m m u n i c a t e d  to the foreign c o r p o r a t i o n , it would appear that 
the O r e g o n / A C C  appro ac h is superior.
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A R T I C L E  3 .  FORMATION OF CORPORATIONS

Sectio n .205 I N C O R P O R A T O R S

ORIGIN: ACC Section .205 is a reenactment with one change of
AS 1 0 . 0 5 . 2 5 2  as a m e n d e d  in 1976 by the L e g i s l a t u r e .

S U M M A R Y  OF C O V E R A G E : The m i n i m u m  age for an i nc or porator  has
been r e d u c e d  from 19 to 18 to bring Section .205 into c o n f o r­
mit y  with A l a s k a ' s  general policy on legal majority. ACC 
S ec ti o n .205 varies frnm Section 53 of the MBCA in the r e q u i­
rement that i n c o r p o r a t o r s  be natural persons. This is a 
c o n t i n u a t i o n  of p ri or  Alaska law.

C O M P A R I S O N  WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.01 di ff er s from ACC Section .205 and existing Alaska law by 
p e r m i t t i n g  artif icial pe rsons (including un incorpo ra te d ass o­
ciations, p a r t n e r s h i p s , trusts, estates, and g o v e r n m e n t s ) to 
act . as i n c o r p o r a t o r s . There is no m i n i mu m  age for natural 
p e r s o n s  to so function. Further, the requirement that the 
i n c o r p o r a t o r s  sign a verified copy of the articles has been 
e l i m i n a t e d .

Section .208 A R T I C L E S  OF IN CO RPO R AT IO N

Section .210 A R T I C L E S  OF INCORPORATION; OPTIONAL P RO VI SIONS

ORIGIN: ACC Se ct io n  .208 subsections (1),(2), and (3) are
p r e d i c a t e d  upon /IS 10.05.255(1), (3), and (10), which were
de rived from Sec ti o n 54 of the-MBCA. Subsections (4) and (5) 
are taken from Se ct io n 202 of the GCL. Subsection (6) r e­
enacts /IS 10. 05. 255(1 3 ) as amended. The provision of the ACC 
gover ning the content of the articles is modeled upon S e c­
tions 202 and 204 of the GCL. ACC Section .210 is ba se d upon 
GCL Sec t io n  204, Delaware Section 102(b)(4) and (5), and AS 
10.05.255.

S U M MA RY  OF COVERAGE: In addition to the specific changes
noted, Se ct ions .208 and .210 make vital a drafting decision 
which was unimp or t an t  under prior Alaska law. The goal of 
the AC C  is to fo ll o w California' s example requiring that the 
a r ti cl es of i n c o r p o r a t i o n  function as the fundamental a g r e e­
ment which s t r u c t u r e s  the baric purpose of the c o r p o r a t i o n , 
the p r e r o g a t i v e s  of m a n a g e m e n t , and the rights of s h a r e h o l d­
ers. Se ction .208 requires that several fundamental de c i­
sions be a d d r e s s e d  in the a r t i c l e s . While the provi si on s may 
be a m e n d e d  by fo llowing the p ro ce dures outline d in the ACC, 
at all times the subject matter content of Section .208 must
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be d e f i n e d  in the current corporate a r t i c l e s . Section .210 
e nu m er at e s p r o v i s i o n s  which are optional as contents of the 
a r t i c l e s . The critical point is that if the subject matters 
e n u m e r a t e d  in Se c ti o n .210(1) are not settled by the initial 
or amende-', p r o v i s i o n s  of the articles, they may not be r e­
solv ed  or g o v e r n e d  by the bylaws, shareholder agreements, or 
any other form of treaty.

C O M P A R I S O N  WITH THE FINAL D RA FT OF THE RMBCA: An initial
c om p ar is o n b e tw e en  RMBCA Sectio n 2.02 and ACC Sections .208 
and .210 wo u ld  su gg e s t significant d i f f e r e n c e s . It would be 
m i slea di ng . It is true that RMBCA Section 2.02(a) has a 
rat her short list of m an da tory provi sions when contr asted 
with ACC S e ct i on  .208. In part this is because ACC 5ection 
.208(4) r e f l e c t s  A l a s k a' s concern for id entification of alien 
a f f i l i a t e s , a concept unknown to the Model Act. Further, 
there is no single  pr o vision in the RMBCA which is comparable 
to ACC S e c ti on  .210 in gathering into one convenient place 
all of the opti on al  decisions which cannot be made effective 
unless they are r e f l e c t e d  in the articles. The MBCA does 
have such r e q u i r e m e n t s , only they are sc attered throughout 
the act. See the official comment to RMBCA Section 2.02 at 
page 2-9,10.

The topics which are conv en ie ntly gathere d in ACC Sec­
tion .210(1) a nd  s c a t t e r e d  throughout the lengthy text of the 
RMBCA are not i d e n t i c a l . In general, it may be said that the 
ACC is more p r o t e c t i v e  of the inter ests of shareholders (both 
actual and p o t e n t i a l  ) and their interest in locating in one 
document a d e f i n i t i v e  statement of these basic d e c i s i o n s . 
Under the RMBCA, such decisions could be found in extrinsic 
r es o lu t i o n s  or a g r e e m e n t s  which might be known and available 
to some but not to others.

Section .213 F I L I N G  OF ART I CL ES  OF IN CO RPORATI ON

ORIGIN: ACC  Section' .213 --continues the policy of AS
10.05.258, which ha d  been p r e d i c a t e d  upon Section 55 of the 
M B C A . i •

SU MM A RY  OF CO VE R AG E : ACC Section .213 also reflects the
general schem e of the ACC to standard iz e the procedures for 
filing with the co m mi ss ioner as set forth in ACC Section 
.910.

C O M P A R I S O N  WITH THE FINAL DR AF T OF THE RMBCA: RMBCA Section
2.03 s u g g e s t s  to the leg is la tures of the several states that 
they a b o l i s h  the concept and practic e of a "certificate of 
i n c o r p o r a t i o n ." Instead, filing is co mpleted  upon delivering 
a copy of the a r t i c l e s  to the se cretary of state and having 
it "s ta m pe d  a n d  filed." There is to be no certific ate of 
i n c o r p o r a t i o n . E li m in a ti o n of the certificate of i n c o r p o r a­
tion w ou l d d e s t r o y  the "bright l i ne "  event se le cted by the 
Commi s si o n for fixing the de jure commencement of corporate 
e x i s t e n c e . '


