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HB 491: CREATING A STATUTORY FORM POWER OF ATTORNEY
(CONT'D.)

4) WHY IS THIS BILL SO LONG?
The form w i l l  be enforceable only i f  an unambiguous

in te rp re ta t io n  o f each p rov is ion  is  set out in the s ta tu te . 
This is  e sp e c ia l ly  important in the instance where a p r in c ip a l 
is  in te res ted  in  granting only some powers to an agent rather 
than f u l l  general power.

5) WHO SUPPORTS THIS LEGISLATION?
Senior o rgan izations 
A laska Legal Serv ices
Ind iv idua l members o f the probate sect ion  o f the Alaska 

Bar Assoc ia t ion  
Res iden tia l care f a c i l i t i e s



o l d e r  A l a s k a n s  C o m m i s s i o n

Box C
Juneau, Alaska 99811-0209 

907/465-3250

POSITIO N PAPER —  A P R I L  22, 1988

CSHB 491 (HESS)
"An A c t  E s t a b l i s h i n g  a Sta tutory Form P o w e r  of Attorney"

T he O l d e r  A l a s k a n s  C o m m i s s i o n  strongly supports p a s s a g e  of 
this bill. S e n i o r  citizens can best keep t h e i r  o wn financial 
and p e r s o n a l  affairs in order through the use of "advance 
directive!';" or Life Planning, b y  use of a D u r a b l e  P o w e r  of 
Attorney. A  p r e v i o u s l y  s igned Durab le P o w e r  of A t t o r n e y  
w o u l d  o f t e n  e l i m i n a t e  the need for family o r  careg i v e r s  of an 
i n c a p a c i t a t e d  senior to seek a guardianship. P e t i t i o n i n g  the 
c ourt for a g u a r d i a n s h i p  takes up to four months, and is 
quite c u m b e r s o m e  and c o s t l y  to both the p e t i t i o n e r ' s  and the 
p u b l ic's pocketbook.

A t  an O AC s p o n s o r e d  W o r k s h o p  for P r o fessional s on the 
G u a r d i a n s h i p  S ystem  in Alaska, M a r c h  31 and Apr il 1, n e arly 
100 r e p r e s e n t a t i v e s  from nursing homes, hospitals, social 
s e r vice agencies, the court system, the O f fi ces of the 
A t t o r n e y  G e n e r a l  and the Public G u a r d i a n  d i s c u s s e d  the 
m a n y  p r o b l e m s  s u r r o u n d i n g  the need for g u a r d i a n s h i p  for 
p e o p l e  no longer c o m p etent to make decisions.

The w o r k s h o p  g roup r e a c h e d  a strong consensus  on the need to 
a v o i d  c o u r t  g u a r d i a n s h i p  proceedings w h e n e v e r  possible. They  
a g r e e d  that A l a s k a  needs a statut ory form Durable  P o w e r  of 
A t t o r n e y  w h i c h  is e a s y  and inexpensive to use. Once this 
exists, seniors sh ould be str ongly e n c o u r a g e d  to use the 
forms; t h r o u g h  a series of clinics at s eni or centers, 
hospitals, and c e r t a i n l y  upon admis s i o n  to a n u r s i n g  home.

A l t h o u g h  d u r a b l e  powers of a ttorney are c u r r e n t l y  a u t h o r i z e d  
u n d e r  AS 13.26.325, each pe rson must p a y  a lawyer to draft 
the power, a job w h i c h  c a n  easily cost o v e r  $ 500, b e c a u s e  
the l awyer  m u s t  try to s p ecify and define all sorts of 
c o n t i n g e n c i e s  about numerous types of financial and p e r sonal 
transactions.

The p r i m a r y  benef its of CSHB 491 (HESS) are that it provides 
a s t a t u t o r i l y  a p p roved  form Power of Attorney, and defines in 
d etai l the specific powers which an agent m a y  e x e rcise u n d e r  
the p o w e r  of attorney. This will enable m a n y  i ndividuals to 
e nact a D u r a b l e  P ower of A t t o r n e y  w i thout any e x pense for 
c o n s u l t a t i o n  w i t h  a lawyer.
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In addition, CSHB 491 requires that thir d parties p r e s e n t e d  
w i t h  a p r o p e r l y  executed statutory Power of A t t o r n e y  must 
h o n o r  it. The opposite frequently happens now, to even the 
best d r a f t e d  Power of Attorney: wh en the agent presen ts it
to a stock broke rage firm, ban k or insurance company, the 
t h i r d  p a r t y  refuses to honor it and asks for a d i f f e r e n t l y  
formatted P o w e r — but if the principal is in the hos pital in a 
coma, it is too late to get the principal's signature on a 
n e w  form.

C S H B  491 m i g h t  at first glance appear to be r a t h e r  long, but 
the lengthy definitions are needed to ensure that third 
parties  k n o w  what their obligations are to c a r r y  out the 
a g e n t 's i n s t r u c t i o n s .

C S H B  491 maxes several other improvements u p o n  c u r r e n t  law 
be cause it provides for a simple m e t h o d  to determine 
" d i s a b i l i t y , " w i thout requiring a judicial determination, 
provides a h o l d  harmless guarantee to third parties, and ties 
in with the L i v i n g  Will statute so that a p e r s o n  m a y  appoint  
an agent for all health care decision-making.

In summary, the C ommiss ion st rongly supports this bill in its 
p r e sent form. CSHB 491 (HESS) makes Alaska's curr ent  
statute on powers of attorney m u c h  more b enefi c i a l  and 
acces s i b l e  for seniors and their families, friends, and 
caregivers who w i s h  to plan for the senior's future.

Apppnvwn ptt• _ DTOTmpn nv.

Dove K i # l , Cfiair 
L e g i s l a t i v e  Com mittee 
O l d e r  Alaskans Comm ission

Jphfi M. Andrews, C o m m i s s i o n e r  
D e p a r t m e n t  of A d m i n i s t r a t i o n

D A T E :



CHAIRMAN 
Miss Patricia Oakes 
Box 30009 
Central, AK 99730 
(907) 320-5227

ALASKA STATE LEGISLATIVE COMMITTEE
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3/22/88

Representatives Niilo Koponen 
.^and Johnny Ellis, Co-Chairmen 
House HESS Committee 
PO Box V
Juneau, AK 99811

Dear Representatives Koponen and Ellis:

AARP/Alaska State Legislative Committee is pleased to see legislation 
such as HB 491, "An Act establishing a statutory form power of 
attorney."

We feel such legislation is vital to clearly defining for Alaskans 
both general and durable powers of attorney. Such clarification 
is important not only to those who deal with complex legal issues 
through attorneys or who can afford to have attorneys draw up 
their powers of attorney, but also to those whose lov-^r incomes cause 
they to rely on pre-printed forms for these matters.

Because low-income elderly persons are often unknowing victims 
of unclear or scattered statutes, bringing together these materials 
into a clear package seems especially important.

We urge your commitV.e's support of this legislation and hope 
that it will include protection of "living wills" and state 
benefits.

Miss Patricia Oakes, Chairman 
AARP/Alaska State Legislative Committee

American Association of Retired Persons l‘)iw K .Street. N W  . Washington. D C  2tH)4V .s'M'ih'

John I Damme /Vewi/cw Jack ('aiisnn Iwnimw Ihrti im



C A R T A

C a n t r a l  A l a s k a  R e t i r e d  T e a c h e r s  A s s o c i a t i o n

Advocate for Retired and Pre-Retlred Educators
1620 C r e s c e n t  Drive 
Anchorage, AK 99504 
A p r i l  15, 1988

R e p r e s e n t a t i v e  J o h n n y  Ellis
A l a s k a  S t a t e  L e g i s l a t u r e  •. OP 9 J /
PO B o x  V  (MS 3100) “ w
Juneau, AK 99811

Dear R e p r e s e n t a t i v e  Ellis:

The L e g i s l a t i v e  C o m m i t t e e  of the C e ntral A l a s k a  R e t i r e d  Teachers 
A s s o c i a t i o n  (CARTA) has studied and c o n s i d e r e d  a n u m b e r  of 
propose d b i l l s  this past year. We r e c e n t l y  sent y o u  a report of 
our a c t i v i t i e s  that led to m a k i n g  our decisio ns. As we near the 
end of the session, we strongly urge p a s s a g e  of the f o l l owi ng  
bills:

1. H ouse S u b s t i t u t e  for SB56 - A n n u i t y  Bill (First Priority)

2. SB67' - M e n t a l  H e a l t h  Insurance Bill

3.' H3491 - E s t a b l i s h i n g  a S t a t u t o r y  F o r m  Po wer of Attorr i y

4. SB442 - R e l a t i n g  to the Older A l a s k a n  C o m m i s s i o n  and the
p r o t e c t i o n  of elderly persons, e s t a b l i s h i n g  the 
o ffice of Older A l a s k a n  O m b u d s m a n

5. HB306 - A n a t o m i c a l  gifts

C ARTA also s t r o n g l y  supports fundi ngV'.t'he r e c o m m e n d a t i o n s  of the 
G overnor's C o m m i s s i o n  on Children a n d . - Y O u t h ^  ",

# ' J

We a p p r e c i a t e  your attent ion and time for our concerns.
■? .

Sincerely,

j  - ■ s ' /  L r i ^ c x - ^  c-c .

" Marie MacKenzie, C h a i r m a n
-1 L e g i s l a t i v e  C o m m i t t e e

cc: Vera Gazaway, President, CARTA
J o a n  McKinnon, President, Alaska S t a t e  Reti red Teac hers Assn  
P a t r icia Oakes, Chairman, AARP State  L e g i s l a t i v e  C o m m itt ee 
A n c h o r a g e  Senior Citizens A d v i s o r y  C o m m i t t e e

CC .
o 
•



Anchoraqe, Alaska 
March 18, 1988

TO: REPRESENTATIVE JOHNNY ELLIS
REPRESENTATIVE MAX 6RUENBERG, Jr.

FROM: Thelma P. Langdon - 2363 Capt. Cook Drive - Anchorage 99517

RE: HB NO. 491 - "An Act establishing a statutory form power of attorney

I am 1n strong support of th is  b il l.  As one of the organizers of the 
Alzheimer’s Disease Family Support Group , I know what a great help it 
would be to the families of victims of ALzheimer’s Disease and Related 
Disorders.

My own father has a severe and progressive dementia and my sister and I 
need to have the kind of authority and protection this bill addresses. In 
carrying out our responsibility we need to have the authority to make 
decisions he cannot or will not make.

Thank you for introducing this bill.
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O r i g i n a l  s p o n s o r :  U lm e r
i

I N  THE HOUSE BY THE JU D IC IA R Y  COMMITTEE
SENATE CS FOR CS FOR HOUSE B I L L  NO. 2 6 6  ( J u d i c i a r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE -  SECOND SESS ION

A B I L L
F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  r e c o r d i n g  o f  d o c u m e n t s . "
BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  LEG ISLAT IVE  F IN D IN G S .  The  l e g i s l a t u r e  f i n d s  t h a t  t h e
( 1 )  r e c o r d i n g  o f  l e g a l  d o c um en t s  o f  t h e  k i n d  c u s t o m a r i l y  r e ­

c o r d e d  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  i s  an  e s s e n t i a l  s t a t e  f u n c t i o n ;
( 2 )  t im e  and  p l a c e  o f  t h e  r e c o r d i n g  o f  a d o cum en t  c a n  b e  m o re  

i m p o r t a n t  t h a n  t h e  u n d e r l y i n g  l e g a l  s u f f i c i e n c y  o f  t h e  d o c u m e n t ;
( 3 )  r e c o r d i n g  o f f i c e s  e x i s t  p r i m a r i l y  f o r  t h e  b e n e f i t  a nd  c o n v e ­

n i e n c e  o f  t h e  g e n e r a l  p u b l i c ;
(A )  b u s i n e s s  c om m un i t y ,  c o m m e r c i a l  i n s t i t u t i o n s  i n c l u d i n g  b a n k s ,  

and  p r i v a t e  i n d i v i d u a l s  c a n n o t  f u n c t i o n  e f f e c t i v e l y  w i t h o u t  t h e  p u b l i c  
n o t i c e  p r o t e c t i o n  a f f o r d e d  b y  r e c o r d i n g  t h e i r  d o c u m e n t s ;  and

( 5 )  p o l i c y  o f  t h e  s t a t e  i s  t o  m a i n t a i n  a c o n v e n i e n t  means  o f  
r e g u l a r l y  r e c o r d i n g  l e g a l  d o c um en t s  r e l a t i n g  t o  p r o p e r t y  and  o b t a i n i n g  
i n f o r m a t i o n  c o n c e r n i n g  e x i s t i n g  r e c o r d e d  d o c u m e n t s .

*  S e c .  2 .  AS 3 4 . 1 5  i s  amended b y  a d d i n g  a new s e c t i o n  t o  r e a d :
S e c .  3 4 . 1 5 . 3 4 3 .  RECORDING C R IT E R IA .  When d e t e r m i n i n g  w h e t h e r  a

d o cum en t  may be r e c o r d e d ,  t h e  r e c o r d e r  I
( 1 )  mav n o t  c o n s i d e r  w h e t h e r  t h e  c o n t e n t s  o f  t h e  d o cum en t  i

a r e  l e g a l l y  s u f f i c i e n t  t o  a c h i e v e  t h e  p u r p o s e s  o f  t h e  d o c um en t ;
( 2 )  may n o t  r e j e c t  a d o cum en t  b e c a u s e  t h e  d o cum en t

(A )  d o e s  n o t  s a t i s f y  t h e  c u r r e n t  r e q u i r e m e n t s  f o r  
r e c o r d i n g ,  i f  t h e  d ocum en t  s a t i s f i e d  t h e  r e q u i r e m e n t s  f o r  r e c o r d ­
i n g  t h a t  e x i s t e d  a t  t h e  t im e  t h e  d o cum en t  was e x e c u t e d ;

- 1 - SCS CSHB 2 6 6 (Jud)
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( B )  s e r v e s  mo re  t h a n  o n e  p u r p o s e ;
( C )  d o e s  n o t  s t a t e  t h e  name o f  t h e  r e c o r d i n g  d i s t r i c t ,  

i f  t h e  name i s  g i v e n  t o  t h e  r e c o r d e r  a t  t h e  t im e  t h e  d o cum en t  i s  
o f f e r e d  f o r  r e c o r d i n g ,  o r  i f  t h e  name i s  c o n t a i n e d  i n  a c o v e r  
l e t t e r  a c c om p a n y in g  t h e  d o c um en t ;

( D )  r e f e r e n c e s  an  a t t a c h e d  e x h i b i t  t h a t  i s  n o t  l a ­
b e l l e d ;

( E )  i s  a c e r t i f i e d  c o p y  o f  an  o f f i c i a l  d o c um en t  t h a t  
c r e a t e s  an  i n t e r e s t  i n  r e a l  p r o p e r t y  and  t h a t  i s  f r o m  a g o v e r n ­
m e n t a l  o f f i c e  i n  t h i s  o r  a n o t h e r  s t a t e ;  o r

( 3 )  may n o t  r e q u i r e  t h a t  a d o cum en t  t h a t  s e r v e s  m o r e  t h a n  
o n e  p u r p o s e  b e  r e c o r d e d  s e p a r a t e l y  f o r  e a c h  o f  t h e  p u r p o s e s ;  t h i s  
p a r a g r a p h  d o e s  n o t  p r e v e n t  t h e  m u l t i p l e  r e c o r d i n g  o f  t h e  d o cum en t  i f  
t h e  p e r s o n  o f f e r i n g  t h e  d ocumen t  r e q u e s t s  t h a t  t h e  d o cum en t  b e  r e ­
c o r d e d  f o r  m o re  t h a n  one  o f  i t s  p u r p o s e s .

*  S e c .  3 .  AS 4 4 . 3 7 . 0 2 5 ( a )  i s  amended t o  r e a d :
( a )  The D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s  s h a l l  a d o p t  r e g u l a t i o n s  

[ , ]  e s t a b l i s h i n g ,  m o d i f y i n g ,  o r  d i s c o n t i n u i n g  r e c o r d i n g  d i s t r i c t s  o r  
p r e c i n c t s  and p r e s c r i b i n g  t h e  r e c o r d s  t o  b e  m a i n t a i n e d  and  t h e  i n s t r u ­
m e n t s  t o  b e  r e c o r d e d .  A r e g u l a t i o n  may n o t  im p o s e  a r e s t r i c t i o n  on 
d o cum en t  r e c o r d i n g  u n l e s s  t h e  r e s t r i c t i o n  i s  r e q u i r e d  b y  s t a t u t e  o r
f u r t h e r s  a l e g i t i m a t e  a d m i n i s t r a t i v e  n e e d  o f  t h e  r e c o r d e r ;  a " l e g i t i ­
m a t e  a d m i n i s t r a t i v e  n e e d 11 i n c l u de s  e n s u r i n g  t h e  l e g i b i l i t y  o f  t h e  
d o c um en t s  and i d e n t i f y i n g  t h e  p a r t i e s ,  t h e  c a p a c i t y  o f  e a c h  p a r t y ,  and 
t h e  a f f e c t e d  p r o p e r t y .

SCS CSHB 2 6 6 (Jud) -2-



Committees:
A la s k a  S ta te  L e g is la t u r e

Chair-State A ffairs
V. Chair-Judiciary

T e lecom m un ica tion s
Spec ia l Eihics

Legislative Council
F inance  Subcom m ittee  

fo r the University o f A la sk a
Joint Com m ittee 

o n  E con om ic  Recove ry

RO. B ox  V 
Juneau . A la ska  99811 
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R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

April 21, 1988

TO Se n a t o r  J a l m a r  Kerttula, C h a i r m a n
and M e m b e r s  of the S e n a t e  J u d i c i a r y  Commi t t e e

FROM: R e p r e s e n t a t i v e  Fran U l m e r

SUBJECT: H o u s e  Bill 266

I i n t r o d u c e d  H o u s e  Bill 2 66, 11A n  A c t  r e l a t i n g  to the
r e c o r d i n g  of documents", to b r i n g  c o n s i s t e n c y  to the polic i e s  
g o v e r n i n g  w h a t  d o c u m e n t s  s h ould be r e c o r d e d  b y  the R e c o r d i n g  
O f f i c e s  t h r o u g h o u t  the State of Alaska. H o u s e  Bill 266 has 
r e c e i v e d  w i d e s p r e a d  s u p p o r t  from t h e  A l a s k a  M i n e r s  Association, 
ti t l e  c o m p a n i e s  a n d  attorneys.

S e c t i o n  1 is a s t a t e m e n t  of facts e x p l a i n i n g  the u n d e r l y i n g  
p u r p o s e  of t h e  bill.

S e c t i o n  2 adds a n e w  s e c tion to AS 34.15 o u t l i n i n g  r e c o rding  
criteria. W h e n  d e t e r m i n i n g  w h e t h e r  a d o c u m e n t  m a y  be recorded, 
t h e  r e c o r d e r  c o u l d  not c o n s i d e r  w h e t h e r  t h e  contents of the 
d o c u m e n t  are l e gally s u f f i c i e n t  to a c h i e v e  the p u r poses of the 
document. R e a s o n a b l e  d o u b t s  w o u l d  b e  r e s o l v e d  in favor of 
recording.

The bill also sets forth several inst a n c e s  w h e n  a d o c ument 
m a y  not b e  rejected.

T h e  r e c o r d e r  could not r e q uire t h a t  a d o c u m e n t  w h i c h  serves 
m o r e  t h a n  one p u r p o s e  be r e c o r d e d  s e p a r a t e l y  for each of the 
purposes. This w o u l d  n o t  p r e v e n t  the m u l t i p l e  r e c o r d i n g  of a 
d o c u m e n t  if the p e r s o n  r e q uest s that it be r e c o r d e d  for m o r e  than  
one purpose.

Finally, in S e c t i o n  3, the bil l a me nds AS 44.37.025 so that  
a r e g u l a t i o n  of the d e p a r t m e n t  could n o t  impose a restr i c t i o n  on 
d o c u m e n t  r e c o r d i n g  u nles s the r e s t r i c t i o n  is r e q u i r e d  b y  statute, 
or f u r thers a l e g i t i m a t e  a d m i n i s t r a t i v e  n e e d  of the recorder.

T h a n k  y o u  for y o u r  s u ppo rt of H B  266.

District 4 B  —  J u n e a u



ALASKA MINERS ASSOCIATION, INC.

Ho no ra ble Fran Ulmer 
Alaska State Leg is la ture 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Re: House Bill No. 266

Dear Rep. Ulmer:

The Ala sk a Miners As so c ia t io n s uppor ts  House Bill No. 266 
and its passage this session of the legislature.

Since the majority of mining op er a t i o n s  in Alaska are con 
ducted by "small miners", in rem or e and unsurveyed areas 
of the state, and since the penalty for failure to timely 
file or record do cuments relating  to mining claims can be 
loss of the claims, it is im pera t iv e that procedural or 
tech nical niceties do not preclude their recordation, as 
long as the intent of the do cu ments is fairly stated.

We be lieve that House Bill No. 266 goes a long way toward 
a cc om pl is h in g  those objectives, and co n gr at ul ate you for 
i n trod uc in g that bill.

Sincerely,

AL \TI0N

501 W. Northern Lights Blvd.. Suite 203. Anchorage. AK 99503 (9 0 7 ) 2 7 6 -0 3 4 7

April 17, 1987

Cu
Execu tive Director



TITLEINSURANCEAGENCY
09 Main Office 
201 N. Franklin St. 
Juneau, AK 99801

D  Valley Branch 
9110 Glacier Hvvy. 
Juneau, AK 99801(907) 586-6445 (907) 789-1671

April 17, 1987

Representative Fran Ulmer 
P o u c h  V
Juneau, AK 99811 

Dear Fran:

Your introduction of House Bill 266 is commendable. This type of legislation 
is long overdue.

The recording system has been kind of a step child for as lonv as I can 
remember, being administered according to the whims of various departments it 
has been in. It's encouraging to see an attempt to stabilize the system.

Sincerely,

Glen A. Prince 
Executive Vj.ce President

GAP:bjk



D o r i s  L o e n n ig
A PROFESSIONAL CORPORATION 

ATTORNEY AT LAW

SUITE 120, 515 SEVENTH AVENUE - FAIRBANKS, ALASKA 09701
907 452-2005

A p r i l  1, 1987 
(Dictated 3-31-87)

R e p r e s e n t a t i v e  Fran Ulmer
P.O. Bex V
Juneau, A l a s k a  99811

Dear Mrs. Ulmer:

I received a m e m o r a n d u m  M a r c h  9, 1987 from members of the Natural 
Resources and Real Estate Sections of the A l a s k a  Bar A s s o c i a t i o n  
asking me to r e v i e w  a proposed a m e n d m e n t  to the Recording Act. I 
apologize for not r esponding mor e promptly, but I do want to advise 
you that I am strongly in favor of the amendment.

As is so o f t e n  the case as g o ve rnmental bodies develop, there is a 
tendenc y to draft laws and regul ations that benefit the b u reaucrats  
while not partic u l a r l y  serving the public. The Recorder's Office has 
become e x t r e m e l y  stringent in w h a t  they will accept for recording w i t h  
the result that vital documents are being denied recording. For 
instance, I am involved in a situation wher e a Deed n e c e ssary  to the 
chain of title was damaged by flood water. It is readable, but the 
Recorder 's Office will not record it because the m i c r o f i l m  record 
would not be readable. The solution w ould be to type an exact c o d v  of 
the deed, certify it as a copy of the original and then record both ... 
the original and the certified copy. By the Recorder's O f f i c e  refusal 
to record the document, there is a break in the chain of title w h i c h  
will requ ire an expensive suit to quiet title.

Also, r e c e n t l y  I had a very difficult  time getting a cert i f i e d  copy of 
an A l aska State Patent recorded. The original Patent had not been"
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recorded w h e n  issued, and had been lost. The present owner of the 
property was required to convey a marketable, insurable title, w h i c h  
he could not do without completing the chain of title by the r e c o r d a­
tion of the Alaska State Patent. There should never- have been r a i s e d  
any o b j e ction to the recording of the c ertified copy.

Very truly yours,

DORIS LOENNIG, P.C.

DORIS LOENNIG

DL:dcm
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March 10, 1987 se = ly ANCHORAGE

Honorable  Fran Ulmer 
State Re present at iv e 
P. 0. Box V 
Juneau, Alaska 99811

Pear Re pres e nt a ti ve  Ulmer:

I received the enclosed memor andum from the Alaska Bar 
Association, as I am a member of the Natural Resources Section 
Executive  Committee of the Bar Association.

I support the language of the attached (proposed) House Bill, 
"An Act relating to the recording of documents", in its entirety.
I w h ol e he ar t ed l y support the bill and the reasoning behind it. I 
urge you to introduce it, and not by request.

If for no other reason, I object to the current recording 
regulations anc support the proposed bill on the grounds that t • e 
Department of Natural Resources has no business placing 
unreasonable and cumbersome limitations on the public's right to 
record documents. If it is to be done at all, it "should be done 
by the legislature through elected re presentatives and not subject 
the right to record documents to the discretionary, often petty 
and whimsical "legal" in terpretations of clerks. I have 
personally had the experien ce  of the Fairbanks Recording Of fi ce  
(initially) refusing to record documents that are required by 
federal mining claim regulations to be recorded with the re cording 
district; only after strenuous argument (the clerks ad jo urned to a 
private conference on the matter while I waited an hour) was the 
document accepted. If the documents had not been recorded, my 
clients' mining claims could have been declared invalid by the 
United States Bureau of Land Management.

Most of my practice consists of representing small miners.
As a group, these p eople are bright, but have lictle formal 
education; they are literally overwhelmed by the legal and 
regulatory climate in which they are strug gl ing to survive. As a 
user group, I would wager that miners use Alaska's recordina
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offices more than any other single group of people. They do so 
for a very good reason: they must a n nu al ly  file documents with 
rec ording offices to pr eserve their p o s s e s s o r y  rights, upon pain 
of losing the claims to rival claimants or the government.

Unlike persons w i s hi n g to record do cu ments who are seeking to 
place themselves prior in time to the interest of another party, 
the failure to timely record a document for a miner does not 
simply place that miner's interest in a position subordinate to 
someone w ho  has filed ahead of him. Instead, the failure to 
timely file various mining documents can, anc usually does, result 
in a total less of the mi ner's rig ht s — e.g., by an ad ministrative 
decl aration from BLM tc the fictional effect that their claims 
have been "abandoned". This ab an d on m en t  pe na l ty  has been 
su stained as lawful by the United States Supreme Court recently 
and ELM may take such action, despite abu ndant evidence that the 
miner did not intend to abandon the claim.

As a group, miners stand to lose more than any other group 
under these current record in g reg ulations, because miners 
typically wait until near the annual de ad li ne s to file their 
documents. At that time, should a clerk narro wl y or adve rsely 
interpret any one of the host of re gul a to ry  obstacles to recording 
with which DNP is now armed, it will be too late for the miner to 
correct the situation; in many instances, the miner will simply 
lose his rights. Often, the failure to record cannot be cured by 
filing another mining claim location certific at e,  because the 
ground upon which the claim was located is now in one of A la sk a's 
many national parks or other areas now c losed to mineral entry.

i
Long b efore  there were recorder's1 offices, there were mining 

districts. Each mining district (many of which were established 
shortly after ac qu isitio n of Alaska from Russia) had a district 
recorder, whose job was almost ex cl us i ve ly  to accept mining claim 
recordations. It is sad and ironic that State of Alaska recorders 
offices, which su cc ee de d to the duties of mining district 
recorders, now seek to limit the public's right to record.

Finally, I will conc lu de  by s u gg es t in g  that some teech be 
placed in the bill proposed; otherwise, even though the intention 
of the le g is la tion is clear, it coulc still be frustrated, without 
penalty, by State employees. You are pro b ab ly  aware of the fact 
that seme Ala sk a statutes provide for pe n altie s to be assessed 
against an employee who violates the statute. For example, I 
believe there is a s t a t u t or y  prohib it io n against Depart ment of 
Revenue employ ee s divulgi ng  confide nt ia l information about 
taxpayers; pen alties are provided for r el ea sing the information.
I can say from personal experien ce  that this penalty prevision is
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i
terribly [effective, becaus e I have sought to obtain seemingly 
unrelated and harmless information and the At to r ne y  General's 
Office has always advised the emp loyee tc err on the sice of 
caution by refusing to release it. The fear of this penalty is so 
great that I have even had cases wh er ei n the Att o rn e y General gave 
this same advice, even though the inf ormati on  was requested 
pursuant to a lawfully issued subpoena (I was able to obtain the 
information, but only after persuadi ng  the taxpayer to authorize 
its r e l e a s e ).

Thus, assuming a reason able de fini t io n of "wrongful refusal 
to r e c o r d” could be arrived at, I r e sp e ct fu ll y submit that 
penalties sho uld be provided for under those ci r cu m st an ce s— which 
penalties should include all losses proxirnately caused by the 
wr ongful r e f us a l— e.g., the less of mining claims o r 1ether 
valuable pro p e rt y rights.

This is net a matter involving a par ti c ul a rl y crusty, 
o bs t ru ct i on i st  clerk in one recording district; this is a matter 
of pa ramount importance and is of state - wi d e concern.

One last note: my opinions in this letter are conveyed to you 
from me as an individual, and they do not n ec es sarily constitute 
the opinions of the Alaska Bar A ss oc ia tion nor of Hughes, 
Thorsness, Gantz, Powell & Erundin.

Ve ry  truly yours,

HUGHES, THORSNESS, CANTZ ,
» POWELL & BR UNDIN

B y :
J ames N. Ear ke l ey

JNE/mt 
2 793 i
cc: Linda Norcstrand, Alaska Bar A s s oc ia t io n

OLE Director
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March 4, 1987

Honorable Fran Ulmer 
Representative District 4D 
State House of Representatives 
P.O. Box V
Juneau, Alaska 99811

Re: Amendments to Recording Statute AS 34.15 
My  File G-1579 

Dear Representative Ulmer:

Thank you for having our bill drafted. It seems to cover all the bases.
I am not certain m y  schedule will allow me to attend Friday's bar luncheon. As 
a committee member I certainly hope that you will got a bill in as quickly as 
possible. 1 keep hearing horror stories. Fred Baxter is currently having a 
problem getting a certified copy of a court order from Anchorage recorded down 
here. The reason for refusal: "It is not an original." Can you believe this?

Very truly your:s,

D O U GL AS  L. GREC-

DLG

cc: Fred J. Baxter, Esq. 
Larry Weeks, Esq. 
James E. Fisher, Esq.
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J a n u a r y  28/ 1987

Honorable Fra n Ulmer 
State R e pr es en tative  
State Ca p it ol  
P.O. Box V
Juneau/ A l a sk a  99811

Re: A me n dm e nt s to AS 44.37.025 (Recording Documents);

Dear Fran:

I learn ed  today that you may not have received a copy of the 
Juneau Bar letter and en c lo s u r e s  of Janu ar y  7th. Here is a copy. 
The issue at hand may well relate to the budget in that the host 
of r e gulatio ns  which have be en  imp le mented in the last year or 
two cannot he l p  but have added s u b st a nt ia l ly  to the work load of 
the rec order's  offices ar ou n d  the state. In any event/ we 
appreciate your assistance. W e ' d  like to see a bill dr afted to 
add a few a me nd m en t s to the exi s ti ng  statute. Thank you.

'I

rely

Do u gl a s L. Gregg

S N C L S :
cc.:James E. Fisher/ President 
Juneau Bar A s s o c i a t i o n



J U N E A U  B A R  A S S O C I A T I O N

6645 N. Douglas  Highway 
Juneau, Alaska

J a n u a r y  7, 1987

H on o ra bl e  J im  Duncan 
State Senator  
State C a pi t ol  
P.O. Box V
Juneau, A l a s k a  99811

H o no rable Fran Ulmer 
State R e p r e s e n t a t i v e  
State Ca pi to l  
P.O. Box V
Juneau, A l a s k a  99811

H on o ra bl e Bill Hudson 
State R e p r e s e n t a t i v e  
P.O. Box V
Juneau, A l a s k a  99811

Re: A m e n d m e n t s  to AS 44 .3 7. 025 (Recording Documents);

Dear Ju ne au  L eg i sl a t i v e  Delegation:
I

I n
The re is a need for new l e g i s l a t i o n  to correct a serious 

p r o bl em  wi t h  re co r di n g d o cu m en t s in Alaska. In r e c o g n i t i o n  of 
that difficulty, the Jun ea u Bar Association, at its r e g ul ar  
me et i ng  on D e c em b er  5, 1986, adopted  the r e c o m m e n d a t i o n  of its 
C o mmit te e on the O ffice of the Recorder, c o p y  enclosed; The 
c o mmit te e was formed as the result  of numerous co mpla i nt s  ab ou t 
the ma ny  new res t ri ct i on s  on the right to r ecord  d o cumen ts  that 
were imposed through the ru l e- m a k i n g  power of the D e p a r t m e n t  of 
Na tu ra l Resources, which has ju ri sdictio n over the O f f ic e  of the 
R e c o r d e r .

In a dditi on  to nmendinq existin g legislation. we are 
r e qu e st i ng  that new reg ul at ions be adopted by DNR. However, we 
request that a bill be dr afted to provide g u i d e l i n e s  r e s t r i c t i n g  
future ru le -m a ki ng  power to those ma tters of le g it i m a t e  co ncern 
to the O f fi ce  of the Recorder. Such an a m endme nt  to the statute 
should make it clear that the p u b li c  has a r ight to reco rd  legal 
doc uments  and that the O f fi c e of the Recorder is not to judge the 
internal legal integ ri ty  of d oc u m e n t s  but 3 imply to record ts em



i f  t h e y  m e e t  c e r t a i n  m i n i m u m  r e q u i r e m e n t s .

As to the r u le - ma ki n g power of the dep ar tment. six 
re com m en d at io n s are co n ta in ed  with in  the c o mm i tt e e' s  report. 
However, the d e p a r t m e n t  might well consider seve r al  other changes 
in its cu rr en t  reaulations. The committee r e s t r i c t e d  itself to 
the most obviou s areas of need e d change. The r e gu l at io n s could 
be further a m e n d e d  to provid e that the R e c o rd e r ma y  not re fu se  to 
record or file a docu me n t because:

it lacks a title re f le c t i n g  its overall content;

it does not c o n ta in  a "return to" address;

the in d iv i d u a l  who incurred an a ss es sm ent is not named (even 
though the p r o p e r t y  ag ainst which the a ss es s me n t is plac ed 
is d e s c r i b e d  and the pa rt y claiming the ass essment  is
i d e n t i f i e d ) .

The J u n e a u  Bar Associ at i on  is not oppo se d to all re au l at i on  
of the right to record. The new re gu lations are, however, 
onerous. M o r e  importantly, they are c o n s ti tu t in g  a s u b s ta nt i al  
r es tr iction on the right to place a d oc u n e n t  on the record as 
pub li c notice. Ma n y times a d oc u m e n t  serves that purp o se  even 
though the d o c u m e n t  could a d m i t t e d l y  be i m p ro v ed  in its contex t 
and could be m o r e  complet e than it is. But the right to record 
and create the pub li c n otic e for the p ro t ec t io n of pa rt ie s is of 
p ar amount importanc e.  Pe r fe c t i o n  in legal d o c u m e n t s  is d e s i r a b l e  
but many p e o p l e  m a k i n g  use of the R e c o r d e r’s Office are not
lawyers or s k i l l e d  title examiners. Fail u re  to s u c c e s s f u l l y  
re co r d can have dir e res ul t s when inter v e ni ng  filings pla ce a 
p ar t y in a s e c o n d a r y  position.

We will a p p r e c i a t e  your as s is ta n ce  in c o r r e c t i n g  the p r o b l e m
through the a m e n d m e n t  of AS 44.37.0 25  to i n s u r e  that futu re
re gulat io ns  w i l l  not co ntr av e ne  p ublic policy. 1 T ha n k you for 
your c o o p e r a t i o n  in this matter.

Very si nc e re l y yours,

James E. Fisher, P r e s i d e n t  
June a u Bar A s s o c i a t i o n

EM CL



The C om mi t t e e  met on Auou st 22nd. The work of the C o m m i t t e e

was ass ia ne d to its members. L ar r y Weeks, Fred J. Baxter. and

Doualas Greaa. Bruce Hans en of T i t l e  In su rance Aaencv was invited

to attend that m e e t i n q  as an e x- o ff i c i o  member. He was re q u es t ed

to make i nq u ir ie s of ot her title companie s in an effort to obtain

their vi ew p oi n ts  on the current c i f f i c u i c i e s  in r e c c rd in a

do cu me nts in Alaska. Fred Baxter spent some time ou t l in in g  the

e ss en tials of a h v o o t h e t i c a l  c o m p l a i n t  for d a m a q e s . Larry Weeks

e x D l o r e d  t h e  q u e s t i o n  w h e t h e r  t h e  O f f i c e  o f  t h e  R e c o r d e r  c a n .

u nd er  the la ng u ao e of the st at ut e  r e o u ir i ng  him to record

instruments, refuse to r e co rd  in re li a nc e  on the new

reg ulations. Fred c o n c l u d e d  that a pers on  s u ff e r i n g  carnages by

r e a s o n  of the r e c o r d e r ' s  re fu sal to r ecord an i n s t r u m e n t  could»
frame a good cause of a c ti o n in m a n y  instances. Larr y c o n c l u d e d  

that there w o u l d  be a go o d chance, in a d e c l a r a t o r y  ju dg m en t
t

action, to secure a judgment i n v a l i d a t i n g  many of the r e g u l a t i o n s  

in question.

Your ch ai rm a n met wi t h  Mr. H a n s e n  on N o v e m b e r  7th. at w h i c h  

time Mr. H a ns e n had r e c e i v e d  and co mo i le d  the res ul t s of an 

inf ormal d o I I  c o n d u c te d amon g title in sura nc e of fices thro ua h o ut  

the state. Th e re  were over 35 wr it te n re sp onses (some did not 

an swer every question.) Mr. Han se n had posed 15 q u e s t i o n s  in the 

poll. A si mo le  "ves" or "no" was so l ic i t e d  to these qu est i on s .

REPORT OF COMMITTEE ON OFFICE. OF THE_ RECORDER



The top of the coil asked whether the r e c i pient felt that the 

Recorder s hould  refuse to record or file a d o c u m e n t  when the 

document had certa in attributes. These attri b u t e s  were d e s c r i b e d  

in the 15 q u e s t i o n s  he selected. (Poll and r e sul ts annexed.) 

There was n e a r  u n a n i m i t y  on several of the 15 items, with a more 

or less equal d i v i s i o n  of other items. Comme n t s  of respondents 

are omitted from this report. Several respon d e n t s  sent letters 

Dreising Mr. H ansen for taking a p e r sonal hand ir the 

d i f f i c u l t y .

A s u m m a r y  of the Doll results shows a e n e r a l  d i s s a t i s f a c t i o n  

with the s y s t e m  c u r r e n t l y  being employed by the R e c order in

rejecting d o c u m e n t s  o f f e r e d  for recording.

Your c o m m i t t e e’s p r o p o s e d  amendments to the s t at ute would

help ensure that w h e n  n e w  rules and r e g u l a t i o n s  are a d o p t e d  they

will be c i r c u m s c r i b e d  in s u c h  m a n n e r  as to p r e v e n t  u n r e a s o n a b l e

or u n n e c e s s a r y  restrictions.

The C o m m i t t e e  aarees that there is a need for m o d i f i c a t i o n  

in the e x i s t i n a  r e g u l a t i o n s  e n t i r e l y  apart from our p r o p o s e d  

amendment to AS 44.37.025  which g rants rule making power to the 

Department of n a t u r a l  Resources. It may adoDt regulations ". . .

prescrib ina the records to be m a i n t a i n e d  and the inst r u m e n t s  to 

be recorded." The s t atute  c u r r e ntly lacks any r e s t r i c t i o n s  or 

guidelin es as to the scope of that power. An amendment w o u l d



h e l D  e n s u r e  t h a t  o v e r - z e a l o u s  r u l e - m a k i n g  w i l l  n o t  i n  t h e  f u t u r e  

i m p a i r  t h e  a b i l i t y  o f  t h e  p u b l i c  t o  make  r e a s o n a b l e  u s e  o f  t h e  

R e c o r d e r s '  O f f i c e s .

Such an am e ndment  to the st at ut e  co uld a rt i cu l a t e  a p ublic  

policy. For exanole, it might state s o m e t h i n g  along these lines:

P RE A M B L E . The L e g i s l a t u r e  r e c o g n i z e s  and th er ef or e finds s 

f o l l o w s :

1. The r e c o r d i n g  of legal d o c u m e n t s  of the kind 

c u s t o m a r i l y  r e c o rd e d t h ro u gh ou t  the U ni t ed  States is 

an es se nt ial State function.

2. The time and plac e that a d o c u me n t was pl aced of

rec or d may wel l be mo r e im.Dortant than the u n d e r l v i n a

s u f f i c i e n c y  of that d o c u m e n t  fr om  a s t r i c t l y  legal
*

s t a n d D o i n t .
I

3. The  Re c or d e r ' s  Off ic e exist s p r i m a r i l y  for the b e n e f i t  

and c o n v e n i e n c e  of the g e n e r a l  public.

4. Comme r ci a l institutions, the b u s i ne ss  com munity,  

banks, and p r i va t e in d iv i d u a l s  can not s af e ly  fu n ct i on  

without the p ro t ec t i o n s  af f or d e d  by the riaht to gi ve  

Dublic not ice through the a b i l it y  to r e c o r d  their 

•leaal document s.



I

BE IT E N A C TED etc. etc. . . . that p u bl ic  oolicy
of this State is d e c l a r e d  as follows: to m a i n t ai n  a
conv en ie nt  means of r e au ln r ly  r o c o r di na  lcanl docum en ts  
and to obta in i n fo rm a ti o n c o nc er n in a  exis ti na  recorded 
documents. In the ma kina of rules and re gula ti on s to 
facil i ta t e the l eg i ti m a t e  a d m i n i s t r a t i v e  needs of the 
various r e c o r d in g offices, r ea so n a b l e  doubts shall be 
res ol v ed  in favor of r e c o r d i n g  rat her than of 
rejection. Th e  R e c o r d e r  shall not ma k e judgments as to 
the lega li ty  of the c o nt en ts  of any docu me n t offered 
for recordina. Neverth e l es s,  the D e p ar t me nt  of Natural 
R es o ur ce s  shall adopt such rules and r e gu l at io n s as it 
r equire s to c o n t ro l  i n d i s c r i m i n a t e  filings of docum en ts  
that do not meet ce rt a in  m i n i m u m  re quirements. These 
r e g ul at i on s  m ay  in clude but shall not be li mit ed to the 
r eq u i r e m e n t  for a legal description, if needed. names 
of parties, c a p a c i t y  of oarties, le gi b il it y  and other 
such r e a s o n a b l y  r e q u ir ed  in f or ma tion to assure that the 
R e co r de r 's  Of fi ce fu nc ti on s in a m a n n e r  consist en t with 
the needs of the cit i ze ns  of this state.

The fo re go i na  s ug g es t i o n s  for a st a tu t or y  change to control

the r u l e - m a k i n g  a u t h o r i t y  of DNR is one suggestion. The second

is that a reque st  be mad e to DNR for p r o p o s e d  new amendment s to

the ex i st in g  p ro vi si ons co n t ai n ed  in the A l as ka  A d m i n i s t r a t i v e  

Code r e l a t iv e  to recording. Your C o m m i tt e e recom me nds that at 

least the fo ll ow i ng  a m e n d m e n t s  be s p e c i f i c a l l y  r eq u es t ed  of DNR:

1. All d oc u me nt s  v al i d at the time they were made shall be

r e c o r d e d , notwi th nt a nd i ng  that they may not meet the

r e q u ir e me nt s  c o n t ai n ed  in la t er - a d o p t e d  rules and

r e g u l a t i o n s .

2. A d o c um e nt  shall not be rej ected on the g r o un d  that it

serves more than a single purpose nor shall it be re q ui r ed  

that a d o cu m e n t  be r e co rd ed  s e p a r a t e l y  for each of the



v a r i o u s  p u r p o s e s  f o r  w h i c h  i t  may  a o o e a r  t o  s t a n d .  ( T h i s  

s h a l l  n o t  p r e c l u d e  t h e  m u l t i p l e  r e c o r d i n g  b y  t h e  o f f e r i n g  

p a r t y  o f  a d o c u m e n t  w h i c h  h a s  s e v e r a l  p u r p o s e s . )

A d o c u m e n t  w h i c h  m a k e s  r e f e r e n c e  t o  an  a t t a c h e d  e x h i b i t  

s h a l l  n o t  b e  r e j e c t e d  o n  t h e  g r o u n d  t h a t  t h e  e x h i b i t  d o e s  
n o t  c o n t a i n  a l a b e l .

A d o c u m e n t  s h a l l  n o t  b e  r e j e c t e d  o n  t h e  g r o u n d  t h a t  i t  

l a c k s  t h e  r e c o r d i n g  i n f o r m a t i o n  c o n t a i n e d  i n  a n o t h e r  

d o c u m e n t  t h a t  i s  b e i n a  am end ed  b y  t h e  o n e  b e i n c j  o f f e r e d .

An o f f i c i a l  c e r t i f i e d  d o c u m e n t  f r o m  a n y  g o v e r n m e n t a l  o f f i c e  

i n  t h i s  s t a t e  o r  a  s i s t e r  s t a t e  s h a l l  n o t  b e  r e j e c t e d  o n  

t h e  g r o u n d  t h a t  i t  i s  n o t  t h e  o r i g i n a l  p r o v i d e d  i t  i s  

l e g i b l e .

A d o c u m e n t  s h a l l  n o t  b e  r e j e c t e d  o n  t h e  g r o u n d  t h a t  i t  d o e s  

n o t  s p e c i f y  t h e  n ame  o f  t h e  r e c o r d i n g  d i s t r i c t  p r o v i d e d  

t h a t  t h a t  i n f o r m a t i o n  i s  g i v e n  t o  t h e  R e c o r d e r  b y  t h e  

p e r s o n  o f f e r i n g  t h e  d o c u m e n t ,  o r  s u c h  i n f o r m a t i o n  i s  

c o n t a i n e d  i n  a c o v e r  l e t t e r  a c c o m p a n y i n g  t h e  d o c u m e n t .  

( T h e  i n f o r m a t i o n  s o  r e c e i v e d  by t h e  R e c o r d e r  may b e  n o t e d  

b y  t h e  R e c o r d e r  e l s e w h e r e  on  t h e  d o c u m e n t  f o r  f u t u r e  
r e f e r e n c e . )



CONCLUSION

I t  i s  r e c o g n i z e d  t h a t  many  o f  t h e  e x i s t i n g  r e g u l a t i o n s  may 

b e  d e s i r a b l e  i n  t h e  a b s t r a c t .  H o w e v e r ,  u n c o m p r o m i s i n g  l o y a l t y  t o  

m u l t i p l e  d e t a i l s ,  o f t e n  o f  q u e s t i o n a b l e  i m p o r t a n c e ,  r e s u l t  i n  t h e  

r e j e c t i o n  o f  i n s t r u m e n t s  a n d  c o n s e q u e n t  d e l a y s  i n  g i v i n g  n o t i c e .  

S u c h  d e l a y s  c a n  h a v e  d i s a s t r o u s  r e s u l t s .  A l l  p e r s o n s  who a r e  

d r a w i n g  l e g a l  i n s t r u m e n t s  a n d  s u b m i t t i n g  t h em  f o r  r e c o r d i n g  a r e  

n o t  a t t o r n e y s  o r  t i t l e  c o m p a n i e s .  T h e  p u b l i c ' s  r i g h t  t o  r e c o r d  

o u g h t  t o  b e  p a r a m o u n t .

DATED: December 5, 1986.

R e s p e c t f u l l y  s u b m i t t e d ,

D o u g l a s  L .  G r e g g  

L a r r y  W e e k s  1

F r e d  J .  B a x t e r



1

Do you feel that, the recorder should refuse to record or file a document because:

YES lO
Contains no "return to" address.

3a A  Lacks trustee name on deed of trust.

S I S .  Lacks real property description.

K J D  Lacks a title reflecting its overall content.

SLJs  Document not executed entirely in English.

S L A .  Lacks the recording information of the original document being amended, 
corrected, extended, modified, or released.

I L M  Document is larger than 8 1/2 by 14 inches.

<23.-2. Document must state in what capacity the signatory executed the document;
individually, as attorney-in-fact, partner, corporate office, executor, 
administrator, guardian or trustee.

S Z J L  Lacks the name of the recording district in which it is to be recorded.

1 L M  Lacks reference to attached exhibit/Exhibit not clearly labeled.

SL -A  Lacks attached exhibit when reference Is made to such.

j a 27 An original, recordable document may not be accepted as an attachment to
another document. •*
The document serves more than one purpose. Recording fee is charged 
separately for each purpose.

Does not name person against whom assessment is placed.1 1 J A
Document is valid instrument executed prior to effective date of 
regulations but does not conform to current regulations.

COMMENTS:





S t a t e  o f  A l a s k a

o f f i c e  o f  t h e  g o v e r n o r  

J  U  S  E  A  L'

April 19, 1987

The H o n o r a b l e  B e n  G russe n d o r f  
Speaker of the House 
Alaska S tate Legis l a t u r e  
P.O. Box V 
Juneau, A K  99811

Dear R e p r e s e n t a t i v e  Grussendorf:

Under the a u t h o r i t y  of art. Ill, sec. 18, o f  the A lask a C o n­
stitution, I am transm i t t i n g  a bill chat w i l l  permit the 
state bond c o m m i t t e e  to allocate the federal v o l u m e  l i m i t a­
tion for the issua nce of tax-exempt p r ivate a c t ivity bonds 
in Alaska.

Before p a s s a g e  o f  the Tax R e f o r m  Act of 1986 (P.L. 99-514)
by Congress last year, there was a $200,000,000 limit on the 
amount of t a x - e x e m p t  i ndustrial  development b o n d s  that could 
be issued in A l a s k a  each year (26 U.S.C. 103 (n) (4)) and a 
separate $ 2 0 0 , 0 0 0 , 0 0 0  limit on the amount of tax-exempt  
mortgage s u b s i d y  bonds (not including veter ans' m o r t g a g e  
bonds) that c o u l d  be issued in Alaska each y e a r  (26 U.S.C. 
103A(g) (4)) . The Tax R e f o r m  A c t  of 1986 c o m b i n e d  those two 
amounts into a single limit w h i c h  for 1987 a n d  1988 will be 
$200,000,000 and for s u b s e q u e n t  years w i l l  decline b e l o w  
that amount. 26 U.S.C. 146(d).

In sec. 1 o f  the a t t ached bill, proposed AS 37. 15.600 gives 
the state b o n d  com mittee the authority t o  allocat e the 
$200,000,000 cap among eligi ble entities in A l a s k a ,  i n c l u d­
ing municipali ties. This changes the p r a c t i c e  e s tablished  
by Governor S h e f f i e l d ' s  N o v e m b e r  24, 1986 e x e c u t i v e  p r o c l a­
mation, w h i c h  a l l o c a t e d  the cap equally b e t w e e n  the A l a s k a  
Industrial D e v e l o p m e n t  A u t h o r i t y  (AIDA) and t h e  A l aska H o u s­
ing Finance C o r p o r a t i o n  ( A H F C ) . The a mount of tax-exempt 
bonds a c t u a l l y  is sued each y e a r  byv each of t h e  eligible e n­
tities could be g r e a t e r  than that allocated b y  the bond c o m ­
mittee b e c a u s e  of v a rio us exemptions p e r m i t t e d  by federal 
tax law. F o r  example, under 26 U.S.C. 143(1), AHFC m a y  i s­
sue $302,500,000 of t a x - e x e m p t  veterans' m o r t g a g e  bonds per  
year, which, as m e n t i o n e d  earlier, are not i n c l u d e d  in the 
$200,000,000 cap, and, under 26 U.S.C. 142, A I D A  may issue 
unlimited a m o u n t s  of t a x - e x e m p t  bonds, not i n c l u d e d  in the 
cap, for c e r t a i n  types of "exempt facilities" —  subject, of 
course, to the limitations of state law.
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AS 18.56 . 104 is r e p e a l e d  b y  sec. 2 of the b i l l .  That s t a t­
ute a l l o c ates to AHFC, u n d e r  26 U.S.C. 1 0 3 A ,  the amount of 
tax-exempt m o r t g a g e  r e v e n u e  bonds that may b e  issued in the 
state. B e c a u s e  that a l l o c a t i o n  is i n c o n s i s t e n t  with p r o­
posed AS 37. 1 5 . 6 0 0  (sec. 1 of the bill), a n d  because 26 
U.S.C. 103A i t s e l f  w a s  r e p ealed by the T a x  R e form A c t  of 
1986, AS 1 8 . 5 6 . 1 0 4  should be repealed.

Passage of t h i s  l e g i s l a t i o n  d uring this l e g i s l a t i v e  session 
is necessary to p r e serve the state's a u t h o r i t y  under 26 
U.S.C. 146(e) o v e r  bond activity allocations . Under 26 
U.S.C.146(e) (2), the g o v e r n o r ' s  authority t o  "proclaim" a 
bond activi ty a l l o c a t i o n  d i f f e r e n t  from the o n e  set under 26 
U.S.C. 146(b) and (c) t e r m i n a t e s  on December 31, 1987. In 
the absence o f  e n a c t m e n t  of a law this year, the a llocation  
formula, b y  defau l t ,  w i l l  revert to the f e d e r a l  formula, 
which a l l o c a t e s  one-h a l f  of the total v o l u m e  cap to the 
state and o n e - h a l f ,  on a per c ap ita basis, t o  other issuers 
in the s t a t e ,  i n c l uding  municipalities. 26 U.S.C. 146(b) 
and (c).

Under the f e d e r a l  formula, therefore, $125 , 0 0 0,00 0 would, 
for the m o s t  p a r t ,  be s c a t t e r e d  among the 15 0 or so m u n i c i­
pal entities o f  Alaska. B e c a u s e  of the s m a l l  p o p u l a t i o n  of 
most of t h o s e  entities, v e r y  little could b e  accomplished. 
The federally a l l o c a t e d  caps for the 113 s e c o n d  class cities 
would, for e x a m p l e ,  range fr om $113.89 f o r  K u p r e a n o f  to 
$10,225 for B e t h e l .  T he r e sult of falling u n d e r  the federal 
formula w o u l d  b e  simply to w a s t e  a large p a r t  o f  the v o l u m e  
cap in A l a s k a .  T o  preserve/tTi&\ state's a u t h o r i t y  over the 
allocation, I u r g e  y o u r  p r o m p t  /and favorable c o n s i d e r a t i o n  
of this l e g i s l a t i o n  d u r i n g  this /sesjgTorK

\  /^incertfTVv'/tJ J .

^ t e v e  Cowpe 
Governor
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R E Q U E S T :

R t / i s i o n  D a t e : ________________________
T i t l e :  I s s u a n c e  o f P r i v a t e  A c t i v i t y  
Bonds  ________

D i l l  V e r s i o n :  CS HB  285 ( F i n )  
_ _ _ _ _  P u b l i s h  Da te :  H O U S E  5 / 1 1 / 8 7

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

S p o n s o r :  R u l e s  by Reques t  o f  G ov e rn o r  
R e q u e s t o r : ____________________________________

Agency A f f e c t e d :  Depa r tmen t  o f  Revenue 
BRU: T reasury  ____________

Components: .

EXPENDITURES/REVENUES: ( T h o u s a n d s  o f  D o l l a r s )
I

OPERATING
1 FY 87 | FY 88 I FY 89 I FY  90 I FY 91 I FY 92

J_______ 1_______ I_______ 1_____PERSONAL SERVICES
TRAVEL
CONTRACTUAL
S U P P L IE S
E Q U IP M E N T
LANDS & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

I

1 CAPITAL 1 -  1 -  1 -  1 1 -  1 -

1 REVENUE 1 -  1 -  1 -  1 1 -  1
FUNDING: (Thousands o f  D o l l a r s )
| GENERAL FUND | -  1 ~ 1 - 1 — 1 1 _

j FEDERAL FUNDS j -  1 -  1 -  1 — 1 -  1 —

I OTHER i -  1 -  1 -  1 — 1 -  1 — «

1 TOTAL 1 -  1 -  1 -  1 - 1 -  1 -

POSIT IONS:
| FULL-TIME | -  1 -  1 -  1 — 1 -  1 —

| PART-TIME | -  1 -  1 -  1 — 1 -  1 —

1 TEMPORARY 1 -  1 -  1 -  1 1 -  1 -

ANALYSIS: A t tach a s e p a r a t e  page f o r  a n a l y s i s .

P r e p a r e d  By :  M i l t  Ba rke r
D i v i s i o n :  T reasu ry

App roved  by  Commissionee-: 
Agency :  Department  o f  Reve

D i s t r i b u t i o n  (by p r e p a r e r ) : 
L e g i s l a t i v e  Finance 
L e g i s l a t i v e  Sponsor 
R e q u e s t o r
O f f i c e  o f  Management and Budge t  
Im pac ted  Agency( ies )
S e n a t e  S e c r e t a r y

P h o n e :  4 6 5 - 2 3 5 0
D a t e :  A p r i l  1 6 .  1987  

D a t e :  ______________________ / * ..
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S t a t e  o f  A l a s k a
H ou se  M a jo r i t y  L ead e r

C O M M IT T E E S

H O U SE H E A L T H , E D U C A T IO N  
A N D  S O C IA L  SER VIC ES 

H O U SE J U D IC IA R Y  
H O U SE RULES Representative Max F. Gruenberg, Jr.

District 11 
Spenard, Upper Midtown Anchorage

P.O. B O X  V 
JU N E A U , A L A S K A  99811 

(907) 465-3718 
465-4968/4986

914 C L A Y  C O U R T  
A N C H O R A G E . A LA S K A  99503 

(907) 276-6844

M E M O R A N D U M

TO: S e n a t o r  J a y  M. K e r t t u l a
C h a i r
S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: M a x  F. Gruenberg, J r

DATE: M a y  3, 1988

RE: S C S H B  306 (HESS), "An A c t  R e l a t i n g  to A n a t o m i c a l
Gifts."

I w o u l d  v e r y  m u c h  a p p r e c i a t e  it if y o u  w o u l d  s c h e d u l e  a 
h e a r i n g  for S C S H B  306 (HESS) as soon as it is possible.

A t  t h e  p r e s e n t  t i m e  t h e r e  are m o r e  recipi e n t s  a w a i t i n g  heart, 
l i v e r  and k i d n e y  t r a n s p l a n t s  t h a n  t here are organs a v a i l a b l e  
for transplant s. S C S H B  3 0 6 (HESS) wi ll increase the 
a v a i l a b i l i t y  of o rg ans from A l a s k a n  donors.

T h i s  bill a m e n d s  the U n i f o r m  A n a t o m i c a l  Gift Act, AS 
13.45. 010-090. It m a k e s  n e e d e d  c h anges to the Act s i m i l a r  to 
laws r e c e n t l y  e n a c t e d  in at least 19 o t h e r  states.

T h e  first m a j o r  p o r t i o n  of the bill, found in S e c t i o n  2, 
r e q u i r e s  A l a s k a n  h o s p i t a l s  to m a k e  organ d o n a t i o n  requests 
u n d e r  a p p r o p r i a t e  circumstances.

S e c t i o n  2 alsc c o n t a i n s  a p r o v i s i o n  w h i c h  p r o v i d e s  h o s p i t a l s  
w i t h  i m m e d i a t e  i n f o r m a t i o n  about p o t e n t i a l  organ donors. This 
p r o v i s i o n  r e q u i r e s  r e p o r t i n g  from law enforc e m e n t  and  other 
e m e r g e n c y  s e r v i c e s  w h o  o b t a i n  d o n o r s h i p  inform a t i o n  about a 
f a t a l i t y  to w h i c h  t h e y  respond.

T h e  s e c o n d  m a j o r  p o r t i o n  of the bill, found in S e c t i o n s  7 - 9 ,  
r e q u i r e s  t h a t  the D i v i s i o n  of M o t o r  V e h i c l e s  m a k e  oral



r e q u e s t s  a b o u t  o r g a n  d o n a t i o n  w h e n  i n d i v i d u a l s  r e g i s t e r  for 
d r i v e r ' s  licenses, i d e n t i f i c a t i o n  cards or to r e g i s t e r  t h e i r  
vehicles. If t h e s e  t r a n s a c t i o n s  are m a d e  b y  mail, the 
D i v i s i o n  w i l l  send i n f o r m a t i o n  o n  o r g a n  d o n a t i o n  w i t h  the  
a p p l i c a t i o n  m aterials.

R e p r e s e n t a t i v e s  Grussendorf,  Koponen, Martin, Boucher, Brown, 
Donley, Ellis, Hanley, Larson, Menard, Navarre, Pourchot, 
Springer, Sund, Taylor, Ulmer, Hudson, Phillips, Davis, and 
Z a w a c k i  h a v e  c o - s p o n s o r e d  the bill.

I b e l i e v e  S C S H B  3 0 6 (HESS) has t a k e n  t h e  b e s t  from r e c e n t  
d e v e l o p m e n t s  in o t h e r  s tate o r g a n  d o n o r  s t a tutes and the 
r e c o m m e n d a t i o n s  of t h e  R e a g a n  A d m i n i s t r a t i o n ' s  T a s k  F o r c e  on 
O r g a n  T r a n s p l a n t a t i o n  and t a i l o r e d  t h e m  to the p a r t i c u l a r  
n e e d s  a n d  c i r c u m s t a n c e s  of Alaska.

W h e n  this b i l l  is p a s s e d  into l a w  it w i l l  b e g i n  to save the 
lives of m a n y  Alaskans, w h o  n o w  a w a i t  o r g a n  tr ansplants.

T h a n k  y o u  v e r y  much.

E n c l o s u r e



S E C T I O N A L  A N A L Y S I S  OF SCSHB 3 0 6  (HESS) A N  A C T  
R E L A T I N G  T O  A N A T O M I C A L  GIFT S

P r e p a r e d  b y  G r u e n b e r g  5/2/88

S e c t i o n  1

Sec. 1 3 . 5 0 . 0 1 0  (a) L owe rs the age at w h i c h  a p e r s o n  can  
d e c i d e  to b e c o m e  an o r g a n  d o n o r  f r o m  19 to 18.

S e c t i o n  2

Sec. 13.50. 014 (a) R e q u i r e s  a h o s p i t a l  to m a k e  a r e q u e s t  for 
a n a t o m i c a l  gifts, in a p p r o p r i a t e  cases, w h e n  a p e r s o n  dies in 
t h e  hospital.

Sec. 13.50.014  (b) R e q u i r e s  h o s p i t a l s  to d e v e l o p  p r o c e d u r e s  
for i d e n t i f y i n g  p o t e n t i a l  organ donors, m a k i n g  requests, and 
c o - o r d i n a t i n g  w i t h  o r g a n  banks.

Sec. 13.50. 014 (c) R e q u i r e s  the C o m m i s s i o n e r  of H e a l t h  and 
Social S e r v i c e s  to e x e m p t  a h o s p i t a l  from t he r e q u i r e m e n t s  of 
t h e  act if the h o s p i t a l  lacks the r e s o u r c e s  to m a k e  s u i t a b l e 
a n a t o m i c a l  gifts a v a i l a b l e  to o r g a n  banks.

Sec. 1 3.50 . 0 1 6  R e q u i r e s  law e n f o r c e m e n t  a n d  m e d ical p e r s o n n e l 
at a fatal a c c ident s c e n e  to r e p o r t  t h a t  t h e  v i c t i m  is an 
o r g a n  donor, if t h e y  h a v e  k n o w l e d g e  of t h a t  fact, to the 
a p p r o p r i a t e  h o s p i t a l  personnel.

S e c t i o n  3

Sec. 1 3 . 5 0.060 (a) P r o v i d e s  that t h e  e s t a t e  of an o r g a n  d o n o r  
is not l i a b l e  for costs a s s o c i a t e d  w i t h  t h e  retrieval, storage  
or t r a n s p o r t a t i o n  of an anatom i c a l  gift.

S e c t i o n  4

A S . 1 3 . 5 0 . 0 6 0  (c) I m m u n i z e s  those t h a t  act in good faith in 
a c c o r d a n c e  w i t h  the A n a t o m i c a l  Gift A c t  of A las ka or the 
A n a t o m i c a l  Gift A c t  of a n o t h e r  state o r  c o u n t r y  from civil or 
c r i m i n a l  liability.



S e c t i o n  5

Sec. 1 3 . 5 0 . 0 6 5  P r o vides th at the C o m m i s s i o n e r  of H e a l t h  and 
S o c i a l  S e r v i c e s  shall a d o p t  r e g u l a t i o n s  for the i m p l e m e n t a t i o n  
of t h e  act and for t h e  t r a i n i n g  of h o s p i t a l  e m p l o y e e s  w h o  m a k e  
a n a t o m i c a l  gift requests.

S e c t i o n  6

S e c t i o n  1 3 . 5 0.070 (8) A d d s  the d e f i n i t i o n  of "gift" to the 
A n a t o m i c a l  Gift Act.

S e c t i o n  7, 8, and 9

Sec. 18.65.3111, 2 8 . 1 0 . 0 2 1  and 28.15.061. (d) R e q u i r e s  t h a t  
th e  D i v i s i o n  of M o t o r  V e h i c l e s  o r a l l y  a s k  p e r s o n s  a p p l y i n g  for 
i d e n t i f i c a t i o n  cards, d r i v e r s  l i c e n s e s  and v e h i c l e  
r egist r a t i o n ,  w h e t h e r  t h e y  w o u l d  like to b e c o m e  o r g a n  donors. 
If a p p l i c a t i o n s  are m a d e  b y  mail, t h e  D i v i s i o n  will p r o v i d e  
w r i t t e n  i n f o r m a t i o n  w i t h  t h e  a p p l i c a t i o n  or r e g i s t r a t i o n  
material.





Alaska State Legislature

O f f ic ia l  B u s in e ss
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A N A L Y S I S  OF S E N A T E  CS F O R  H B  312 (Judiciary)) P .O .  B o x  V  
S la t e  C a p i t o l 

J u n e a u , A la s k a  9 9 8 1 1
S e cti on 1 AS 24.60. 020 ( A P P L I CABILITY)— C h a n g e d  to r e f l e c t  that 
c o ver ed e m p l o y e e s  are on ly t hose  h i r e d  at 18A or above, not those 
c o m p e n s a t e d  at t h e  level of 18A or a b o v e  (for example, a 1 6 F ) . 
This also e l i m i n a t e s  p r i v a t e  e mployees of m e m b e r s  from coverage.

S e c tion 2 AS 2 4 . 6 0.050 (STATE PROGRAMS A N D  L O A N S ) — R e p e a l e d  and 
r e - e n a c t e d  to a l l o w  spot audits of loans and p r o g r a m s  so th at  
auditors do n o t  n e e d  to a u dit all 350+ state loans and p r o g r a m s  
as n o w  required. M e m b e r s  and c o v e r e d  e m p l o y e e s  w i l l  c h e c k  off 
t h e i r  p a r t i c i p a t i o n  in d i s c r e t i o n a r y  loans a nd p r o g r a m s  and  
r e por t p a r t i c i p a t i o n  to L e g i s l a t i v e  A u d i t  b y  F e b r u a r y  1. T he 
c o m m i t t e e  w i l l  e s t a b l i s h  t h e  scope of the audits each year.

Se c t i o n  3. A S  2 4 . 6 0.080 (GIFTS)— R e p e a l e d  and r e - e n a c t e d  to 
cl a r i f y  w h a t  g i f t s  are acceptable. C u r r e n t  l a w  a llows  g i f t s  of 
nominal v a l u e  f r o m  n o n - p r o f i t s  a nd gifts not m e a n t  to r e w a r d  or 
influence. S i n c e  intent o f t e n  c a n n o t  b e  determined, the c u rrent  
g u i d e l i n e s  a r e  untenable. This s e c t i o n  p r o h i b i t s  a c c e p t a n c e  of 
m o s t  g i f t s  w i t h  a v a l u e  of $50 or m o r e  (with l i m i t e d  e x c e p t i o n s ) . 
T he t r a v e l  and h o s p i t a l i t y  to o bta in l e g i s l a t i v e  i n f o r m a t i o n  
e x c e p t i o n  m u s t  b e  d i s c l o s e d  if t h e  v a l u e  is m o r e  t h a n  $100.

Se ction 4 A S  24.60.130(d) (SELECT C O M M I T T E E  O N  L E G I S L A T I V E  
E T H I C S ) — E n s u r e s  t h a t  the c h a i r  of t h e  H o u s e  and S e n a t e  s u b c o m­
mit t e e s  a r e  m e m b e r s  of the legislature, not a p u b l i c  member. It 
also e l i m i n a t e s  c o n f u s i o n  b y  c l a r i f y i n g  the c h a i r  o f  t h e  full 
co m m i t t e e  c h a n g e s  o n  t h e  first d a y  of the r e g u l a r  s e s s i o n  yearly.

S e c t i o n  5 A S  24.60.130(e) (SELECT C O M M I T T E E  O N  L E G I S L A T I V E  
E T H I C S ) — A m e n d s  the m e t h o d  of a p p o i n t m e n t  to a v a c a n c y  that  
occurs at t h e  v e r y  end of the s e s sio n or d u r i n g  the interim. It 
allows t h a t  a m e m b e r  m a y  serve w i t h o u t  r a t i f i c a t i o n  until  the 
next s e s s i o n  of the legislature.

Se ction 6 AS 24.60. 130 (SELECT C O M M I T T E E  O N  L E G I S L A T I V E  E T H­
ICS ) — A d d s  a n e w  s u b s e c t i o n  that e s t a b l i s h e s  that a s u b c o m m i t t e e  
q u o r u m  d o e s  n o t  e xist u n l e s s  at leas t two m e m b e r s  are m e m b e r s  of 
the l e g i s l a t u r e  and a q u o r u m  of the full c o m m i t t e e  does n o t  exist 
u n l e s s  at l e a s t  t h r e e  m e m b e r s  of the l e g i s l a t u r e  are present.

Se ction 7 AS 24.60.170(d) (PROCEEDINGS B EF ORE THE C O M M I T­
TE E ) — A l l o w s  a c t i o n  on a c o m p l a i n t  d u r i n g  the b 0 -day p e r i o d  
p r e c e d i n g  an e l e c t i o n  if two-th i r d s  of the m e m b e r s  of the 
c o m m i t t e e  so vote. Now, the only a c t i o n  a l l o w e d  is on c o m p l a i n t s  
initi a t e d  b y  t h e  committee, not ones i n i t i a t e d  b y  an individual.

Se c t i o n  8 AS 24.60.080(e) is repealed. T h e s e  p r o v i s i o n s  we re 
i n c o r p o r a t e d  in the n e w  g i f t  p o l i c y  p r o v i d e d  b y  S e c t i o n  3.

S e cti on 9 A n  i m m e dia te effective  date.



B r a d l e y
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O r i g i n a l  s p o n s o r :  P o u r c h o t

5- 0744L

IN  THE HOUSE BY THE JUD IC IA RY  COMMITTEE
SENATE CS FOR CS FOR HOUSE B I L L  NO. 3 1 2  ( J u d i c i a r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
F IFTEENTH LEGISLATURE -  SECOND SESS ION

A B I L L
F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  s t a n d a r d s  o f  c o n d u c t  f o r  members

o f  t h e  l e g i s l a t u r e  a n d  e m p l o y e e s  o f  t h e  l e g i s l a t u r e ;
and  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*  S e c t i o n  1 .  AS 2 4 . 6 0 . 0 2 0 ( a )  i s  amended  t o  r e a d :

( a )  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  s u b s e c t i o n ,  t h i s  c h a p ­
t e r  a p p l i e s  t o  a  member o f  t h e  l e g i s l a t u r e  a n d  t o  a p e r s o n  e m p l o y e d  b y  
t h e  l e g i s l a t i v e  b r a n c h  o f  g o v e r n m e n t .  T h i s  c h a p t e r  d o e s  n o t  a p p l y  t o

( 1 )  a f o r m e r  member o f  t h e  l e g i s l a t u r e  o r  t o  a p e r s o n  
f o r m e r l y  e m p l o y e d  b y  t h e  l e g i s l a t i v e  b r a n c h  o f  g o v e r n m e n t  u n l e s s  t h e  
p r o v i s i o n  s p e c i f i c a l l y  s t a t e s  t h a t  i t  s o  a p p l i e s ;

( 2 )  a p e r s o n  e l e c t e d  t o  t h e  l e g i s l a t u r e  who a t  t h e  t im e  o f
e l e c t i o n  i s  n o t  a member o f  t h e  l e g i s l a t u r e ;

( 3 )  a p e r s o n  em p lo y e d  b y  t h e  l e g i s l a t i v e  b r a n c h  o f  g o v e r n ­
men t  who se  p o s i t i o n  [COMPENSATION] i s  e s t a b l i s h e d  b e l o w  [STEP  A , ]  
R ange  18 o f  t h e  s t a t e  s a l a r y  s c h e d u l e  e s t a b l i s h e d  i n  AS 3 9 . 2 7 . 0 1 1 ( a )  
[;

( 4 )  A PERSON EMPLOYED PR IVATELY BY A LEGISLATOR I F  THE 
PERSON DOES NOT PERFORM LEG ISLAT IVE  D U T I E S ] .

*  S e c .  2 .  AS 2 4 . 6 0 . 0 5 0  i s  r e p e a l e d  and  r e e n a c t e d  t o  r e a d :
S e c .  2 4 . 6 0 . 0 5 0 .  STATE PROGRAMS AND LOANS. ( a )  I t  i s  n o t  a 

c o n f l i c t  o f  i n t e r e s t  f o r  a p e r s o n  t o  whom t h i s  c h a p t e r  a p p l i e s  t o  
p a r t i c i p a t e  i n  a s t a t e  p r o g r a m  o r  t o  r e c e i v e  a l o a n  f r o m  t h e  s t a t e  i f  
t h e  p r o g r a m  o r  l o a n

-1- SCS CSHB 312(Jud)



WORK DRAFT WORK DRAFT
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WORK DRAFT

( 1 )  i s  g e n e r a l l y  a v a i l a b l e  t o  members  o f  t h e  p u b l i c ;
( 2 )  i s  s u b j e c t  t o  f i x e d  e l i g i b i l i t y  s t a n d a r d s ;  and
( 3 )  r e q u i r e s  m i n im a l  d i s c r e t i o n  i n  d e t e r m i n i n g  q u a l i f i c a ­

t i o n .
( b )  The c o m m i t t e e  s h a l l  a n n u a l l y  r e v i e w  s t a t e  p r o g r a m s  and  s t a t e  

l o a n s  and  p u b l i s h  a l i s t  o f  p r o g r a m s  and  l o a n s  t h a t ,  i n  t h e  v i e w  o f  
t h e  c o m m i t t e e ,

( c )  E a ch  F e b r u a r y  1 , e a c h  p e r s o n  t o  whom t h i s  c h a p t e r  a p p l i e s  
s h a l l  d e l i v e r  t o  t h e  d i v i s i o n  o f  l e g i s l a t i v e  a u d i t  a r e p o r t  o f  e a ch  
p a r t i c i p a t i o n  by  t h e  p e r s o n  i n  a s t a t e  p r o g r a m  o r  r e c e i p t  o f  a s t a t e  
l o a n  a s  o f  J a n u a r y  15 o f  t h a t  y e a r  f o r  a p r o g r a m  o r  l o a n  l i s t e d  i n  
( b ) ( 2 )  o f  t h i s  s e c t i o n .  The d i v i s i o n  o f  l e g i s l a t i v e  a u d i t  s h a l l  
p r e p a r e  an  a p p r o p r i a t e  r e p o r t  f o r  t h e  p r e s i d i n g  o f f i c e r  o f  e a c h  h o u s e  
t h a t  l i s t s  t h e  name o f  t h e  p e r s o n  and  k i n d  o f  p r o g r a m  p a r t i c i p a t i o n  o r  
l o a n .  The l i s t s  s h a l l  be  p u b l i s h e d  i n  t h e  s u p p l e m e n t a l  j o u r n a l s  
b e f o r e  F e b r u a r y  1 5 .

( d )  E a ch  p e r s o n  t o  whom t h i s  c h a p t e r  a p p l i e s  who b e g i n s  p a r ­
t i c i p a t i o n  i n  a s t a t e  p r o g r a m  o r  who r e c e i v e s  a l o a n  l i s t e d  u n d e r
( b ) ( 2 )  o f  t h i s  s e c t i o n  a f t e r  J a n u a r y  15 o f  e a c h  y e a r  s h a l l  d e l i v e r  a 
r e p o r t  o f  t h e  p r o g r a m  o r  l o a n  t o  t h e  c o m m i t t e e  w i t h i n  30  d a y s  a f t e r  
t h e  p a r t i c i p a t i o n  i n  t h e  s t a t e  p r o g r a m  o r  r e c e i p t  o f  a s t a t e  l o a n  
b e g i n s .  The r e p o r t  s h a l l  be  p u b l i s h e d  i n  t h e  a p p r o p r i a t e  s u p p l e m e n t a l  
j o u r n a l  i f  r e c e i v e d  by  t h e  c o m m i t t e e  d u r i n g  t h e  r e g u l a r  s e s s i o n  o f  t h e  
l e g i s l a t u r e .  Each  r e p o r t  f i l e d  w i t h  t h e  c om m i t t e e  u n d e r  t h i s  s u b s e c ­
t i o n  i s  op en  t o  t h e  p u b l i c .

( e )  Each  r e c o r d  o f  a s t a t e  a g e n c y  r e l a t i n g  t o  p a r t i c i p a t i o n  i n  a 
s t a t e  p r o g r a m  o r  r e c e i p t  o f  a s t a t e  l o a n  by a p e r s o n  t o  whom t h i s

( 1 )  m ee t  t h e  s t a n d a r d s  o f  ( a )  o f  t h i s  s e c t i o n ;
( 2 )  do n o t  m e e t  t h e  s t a n d a r d s  o f  ( a )  o f  t h i s  s e c t i o n .

SCS CSHB 312 (Jud)



c h a p t e r  a p p l i e s  may b e  d i s c l o s e d  t o  t h e  c o m m i t t e e  and  t o  t h e  d i v i s i o n  
o f  l e g i s l a t i v e  a u d i t .

( f )  The c o m m i t t e e  s h a l l  a n n u a l l y  i d e n t i f y  t h e  p r o g r a m s  and  l o a n s  
t o  be  a u d i t e d  b y  t h e  d i v i s i o n  o f  l e g i s l a t i v e  a u d i t  d u r i n g  t h e  f o l l o w ­
i n g  y e a r ,  i n c l u d i n g  t h e  s c o p e  o f  t h e  a u d i t .  The d i v i s i o n  o f  l e g i s l a ­
t i v e  a u d i t  s h a l l  p r e p a r e  a r e p o r t  t o  t h e  c o m m i t t e e  on  t h e  a u d i t  o f  t h e  
p a r t i c i p a t i o n  i n  s t a t e  p r o g r a m s  and  t h e  r e c e i p t  o f  l o a n s  f r o m  t h e  
s t a t e  b y  p e r s o n s  t o  whom t h i s  c h a p t e r  a p p l i e s .  The  r e p o r t  t o  t h e  
c o m m i t t e e  i s  c o n f i d e n t i a l  u n t i l  i t  i s  r e l e a s e d  b y  t h e  c o m m i t t e e .

( g )  I n  t h i s  s e c t i o n  " s t a t e  p r o g r a m "  means a p r o g r a m  i n  w h ic h  
t a n g i b l e  a s s e t s  o f  t h e  s t a t e  o r  a r i g h t  t o  u s e  t a n g i b l e  a s s e t s  o f  t h e  
s t a t e  a r e  t r a n s f e r r e d  f r o m  t h e  s t a t e  t o  a p e r s o n  t o  whom t h i s  c h a p t e r  
a p p l i e s .

*  S e c .  3 .  AS 2 4 . 6 0 . 0 8 0  i s  r e p e a l e d  and  r e e n a c t e d  t o  r e a d :
S e c .  2 4 . 6 0 . 0 8 0 .  G IF T S .  ( a )  A p e r s o n  t o  whom t h i s  c h a p t e r  

a p p l i e s  may n o t  s o l i c i t ,  a c c e p t ,  o r  r e c e i v e ,  d i r e c t l y  o r  i n d i r e c t l y ,  a 
g i f t  i n  a n y  a m o u n t ,  w h e t h e r  i n  t h e  f o r m  o f  m on e y ,  s e r v i c e s ,  a l o a n ,  
t r a v e l ,  e n t e r t a i n m e n t ,  h o s p i t a l i t y ,  p r o m i s e ,  o r  o t h e r  f o r m  u n d e r  
c i r c u m s t a n c e s  i n  w h i c h  i t  c o u l d  r e a s o n a b l y  be i n f e r r e d  t h a t  t h e  g i f t  
i s  i n t e n d e d  t o  i n f l u e n c e  t h e  p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s ,  a c t i o n s ,  
o r  j u d g m e n t .

( b )  E x c e p t  a s  p r o v i d e d  i n  ( c )  o f  t h i s  s e c t i o n ,  t h e  r e c e i p t  o f  a 
g i f t  w o r t h  $ 5 0  o r  m o re  by  a p e r s o n  t o  whom t h i s  c h a p t e r  a p p l i e s  i s  
p r o h i b i t e d .

( c )  N o t w i t h s t a n d i n g  ( b )  o f  t h i s  s e c t i c n ,  i t  i s  n o t  a v i o l a t i o n  
o f  t h i s  s e c t i o n  f o r  a p e r s o n  t o  vchom t h i s  c h a p t e r  a p p l i e s  t o  a c c e p t

( 1 )  h o s p i t a l i t y  w i t h  i n c i d e n t a l  t r a n s p o r t a t i o n  a t  t h e  
r e s i d e n c e  o f  a p e r s o n ;

( 2 )  d i s c o u n t s  t h a t  a r e  a v a i l a b l e  g e n e r a l l y  t o  t h e  p u b l i c  o r
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t o  a l a r g e  c l a s s  o f  p e r s o n s  t o  w h i c h  t h e  p e r s o n  b e l o n g s ;
( 3 )  f o o d  o r  f o o d s t u f f s  i n d i g e n o u s  t o  t h e  s t a t e  t h a t  a r e

s h a r e d  g e n e r a l l y  a s  a c u l t u r a l  o r  s o c i a l  n o rm ;
( 4 )  t r a v e l  and  h o s p i t a l i t y  p r i m a r i l y  f o r  t h e  p u r p o s e  o f

o b t a i n i n g  i n f o r m a t i o n  on  m a t t e r s  o f  l e g i s l a t i v e  c o n c e r n ;
( 5 )  g i f t s  f r o m  t h e  f a m i l y  o f  t h e  p e r s o n .

( d )  A p e r s o n  t o  whom t h i s  c h a p t e r  a p p l i e s  who a c c e p t s  a g i f t  o f  
t r a v e l  a nd  h o s p i t a l i t y  p r i m a r i l y  f o r  t h e  p u r p o s e  o f  o b t a i n i n g  i n f o r m a ­
t i o n  on  m a t t e r s  o f  l e g i s l a t i v e  c o n c e r n  s h a l l  d i s c l o s e  t h e  g i f t  i f  i t  
h a s  a v a l u e  o f  $ 1 0 0  o r  m o r e .  The  d i s c l o s u r e  m u s t  i n c l u d e  t h e  name and  
o c c u p a t i o n  o f  t h e  p e r s o n  m a k i n g  t h e  g i f t  and  t h e  a p p r o x i m a t e  v a l u e  o f  
t h e  g i f t .  E ach  g i f t  r e q u i r e d  t o  b e  d i s c l o s e d  u n d e r  t h i s  s u b s e c t i o n  
s h a l l  b e  d i s c l o s e d  w i t h i n  3 0  d a y s  o f  t h e  r e c e i p t  o f  t h e  g i f t  i n  t h e  
j o u r n a l  o f  t h e  a p p r o p r i a t e  b o d y  o r ,  i f  t h e  l e g i s l a t u r e  i s  n o t  i n  
s e s s i o n ,  t o  t h e  c o m m i t t e e .  The c o m m i t t e e  s h a l l  m a i n t a i n  a p u b l i c
r e c o r d  o f  t h e  d i s c l o s u r e s  i t  r e c e i v e s  a n d  s h a l l  f o r w a r d  t h e  d i s c l o s u r e  
t o  t h e  a p p r o p r i a t e  h o u s e  f o r  i n c l u s i o n  i n  t h e  j o u r n a l  b y  t h e  f i f t h  day  
o f  t h e  n e x t  r e g u l a r  s e s s i o n .

( e )  A p o l i t i c a l  c o n t r i b u t i o n  t h a t  i s  r e p o r t e d  u n d e r  AS 1 5 . 1 3 . 0 4 0  
i s  n o t  a g i f t  u n d e r  t h i s  s e c t i o n .

*  S e c .  4 .  AS 2 4 . 6 0 . 1 3 0 ( d )  i s  amended t o  r e a d :
( d )  The members  o f  e a c h  s u b c o m m i t t e e  s h a l l  e l e c t  a c h a i r  who

m u s t  be a member o f  t h e  l e g i s l a t u r e . The c h a i r  s e l e c t e d  b y  t h e  s e n a t e  
s u b c o m m i t t e e  s h a l l  c h a i r  t h e  f u l l  c o m m i t t e e  b e g i n n i n g  t h e  f i r s t  d a y  o f  
t h e  r e g u l a r  s e s s i o n  i n  o d d - n u m b e r e d  y e a r s  and t h e  c h a i r  s e l e c t e d  by  
t h e  h o u s e  s u b c o m m i t t e e  s h a l l  c h a i r  t h e  f u l l  c o m m i t t e e  b e g i n n i n g  t h e  
f i r s t  d a y  o f  t h e  r e g u l a r  s e s s i o n  i n  e v e n - n u m b e r e d  y e a r s .

*  S e c .  5 .  AS 2 4 . 6 0 . 1 3 0 ( e )  i s  amended t o  r e a d :
( e )  E x c e p t  a s  p r o v i d e d  i n  t h i s  s u b s e c t i o n ,  a [A ]  v a c a n c y  on t h e  
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c o m m i t t e e  s h a l l  b e  f i l l e d  u n d e r  ( b )  o f  t h i s  s e c t i o n .  An i n d i v i d u a l  
who i s  a p p o i n t e d  t o  f i l l  a  v a c a n c y  t h a t  o c c u r s  d u r i n g  t h e  l a s t  10 d a y s  
o f  t h e  f i r s t  r e g u l a r  s e s s i o n  o f  a l e g i s l a t u r e  o r  d u r i n g  t h e  i n t e r i m  
b e tw e e n  r e g u l a r  s e s s i o n s  o f  t h a t  l e g i s l a t u r e  s e r v e s  w i t h o u t  c o n c u r ­
r e n c e  o r  r a t i f i c a t i o n  t h r o u g h  t h e  1 0 t h  d ay  o f  t h e  s e c o n d  r e g u l a r  
s e s s i o n  o f  t h e  l e g i s l a t u r e .  An i n d i v i d u a l  who i s  a p p o i n t e d  t o  f i l l  a  j 
v a c a n c y  t h a t  o c c u r s  d u r i n g  t h e  l a s t  10 d a y s  o f  t h e  s e c o n d  r e g u l a r  
s e s s i o n  o f  a l e g i s l a t u r e  o r  d u r i n g  t h e  i n t e r i m  a f t e r  t h e  s e c o n d  r e g u ­
l a r  s e s s i o n  s e r v e s  w i t h o u t  c o n c u r r e n c e  o r  r a t i f i c a t i o n  t h r o u g h  t h e  
c o n v e n i n g  o f  t h e  f i r s t  r e g u l a r  s e s s i o n  o f  t h e  n e x t  l e g i s l a t u r e .

* S e c .  6 .  AS 2 4 . 6 0 . 1 3 0  i s  amended  b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :
( i )  A q uo rum  o f  a c o m m i t t e e  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n  

c o n s i s t s  o f  a  m a j o r i t y  o f  t h e  members  o f  t h e  c o m m i t t e e .  A quo rum  o f  a 
s u b c o m m i t t e e  e s t a b l i s h e d  u n d e r  t h i s  s e c t i o n  c o n s i s t s  o f  a m a j o r i t y  o f  
t h e  members  o f  t h e  s u b c o m m i t t e e .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  
t h i s  s u b s e c t i o n ,  a c o m m i t t e e  d o e s  n o t  h a v e  a quo rum  u n l e s s  t h r e e  
l e g i s l a t i v e  membe rs  a r e  p r e s e n t  and  a s u b c o m m i t t e e  d o e s  n o t  h a v e  a 
q u o rum  u n l e s s  two  l e g i s l a t i v e  members  a r e  p r e s e n t .

*  S e c .  7 .  AS 2 4 . 6 0 . 1 7 0 ( d )  i s  amended t o  r e a d :
( d )  A p r o c e e d i n g  i s  commenced b y  t h e  f i l i n g  o f  a c o m p l a i n t  w i t h  

t h e  c o m m i t t e e .  A c o m p l a i n t  may be  i n i t i a t e d  by  a n y  p e r s o n .  A com­
p l a i n t  s h a l l  b e  i n  w r i t i n g  and  s i g n e d  u n d e r  o a t h  by  t h e  p e r s o n  m ak in g  
t h e  c o m p l a i n t .  A [NO] c o m p l a i n t ,  o t h e r  t h a n  a c o m p l a i n t  i n i t i a t e d  by 
a t  l e a s t  t w o - t h i r d s  o f  t h e  members  o f  t h e  c o m m i t t e e ,  may n o t  be  f i l e d  
w i t h i n  a p e r i o d  o f  60 d a y s  p r e c e d i n g  a s t a t e  p r i m a r y  o r  g e n e r a l  e l e c ­
t i o n .  E ach  p r o c e e d i n g  [ALL PROCEEDINGS] p e n d i n g  b e f o r e  t h e  c o m m i t t e e  
on  t h e  6 0 t h  d a y  p r e c e d i n g  a s t a t e  p r i m a r y  o r  g e n e r a l  e l e c t i o n  i s  [ARE] 
s t a y e d  u n t i l  c e r t i f i c a t i o n  o f  t h e  e l e c t i o n  u n l e s s  t h e  p r o c e e d i n g  i s  
[PROCEEDINGS ARE] b a s e d  on  a c o m p l a i n t  i n i t i a t e d  by a t  l e a s t  tw o -
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thirds of the members of the committee or, on a complaint initiated by 

a person who is not a member of the committee, if two-thirds of the 

members of the committee direct the continuation of the pro c e e d i n g . 

The committee shall notify in writing a person against whom a com­

plaint has been filed of a stay of the proceeding. If the person 

objects in writing to the stay the proceedings shall continue.

* Sec. 8. AS 2 A . 60.030(e) is repealed.

* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).
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HB 322

AN ACT REVISING THE CORPORATIONS CODE; AMENDING ALASKA 
RULES OF CIVIL PROCEDURE 4, 10, 11, 19, 20, 23.1, 24,
65, 73, and 82 A L A S K A  RULES OF APPELLATE PROCEDURE 204 
and 609, AND ALA S K A  RULE OF EVIDENCE 803(8); AND PROVIDING 
FOR AN EFFECTIVE DATE.

SUMMARY OF BILL FOR FLOOR COMMENTS

** EXISTING 10.05.010 ET SEQ. THE "CORPORATIONS CODE"
WAS DRAFTED IN 1953 AND TAKEN FROM OREGON L A W  IN 
1957. THE CODE IS 35 YEARS OLD.

** THE EXISTING CORPORATION CODE IS POORLY ORGANIZED 
AND HORRIBLY OUT OF DATE, ONLY MINOR CHANGES HAVING 
BEEN MADE BY LEGISLATIVE AMENDMENTS TO THE CODE SINCE 
1957.

** THE EXISTING CODE PROVISIONS ARE ANACHRONISTIC AND 
DO NOT COME CLOSE TO REFLECTING COURT DECISIONS AND 
LEGISLATIVE CHANGES TO CORPORATION CODES IN OTHER 
S T A T E S . x

** BECAUSE THE EXISTING CODE IS SO POORLY DRAFTED, FAILS 
TO ADDRESS SO MANY LEGAL QUESTIONS A CORPORATION MUST 
ANSWER, IT IS DIFFICULT FOR AN ATTORNEY TO UNDERSTAND 
AND IMPOSSIBLE FOR A LAY PERSON TO LEARN WHEN OBLIGATIONS 
EXIST WHEN ONE INCORPORATES.

** HB 322 WAS DRAFTED BY THE ALASKA CODE REVISION COMMISSION 
OVER A PERIOD OF EIGHT YEARS. OVER 30 PUBLIC SESSIONS 
WERE HELD BY THE COMMISSION FOR THE PURPOSE OF TAKING 
PUBLIC COMMENT.

** HB 322 HAS HAD MORE THAN EIGHT LEGISLATIVE HEARINGS OVER 
THE PAST SIX YEARS. IT HAS BEEN THE SUBJECT OF SEMINARS 
AND BAR ASSOCIATION CONVENTION TOPICS.

** MORE THAN $500,000 HAS BEEN SPENT BY THE STATE OF ALASKA 
ON REVISING THE CODE AND THOUSANDS OF MAN HOURS HAVE 
BEEN SPENT ON REVISING AND REVIEWING THE PROPOSED CODE.

** THE PROPOSED CODE HAS DRAWN HEAVILY FROM THE CORPORATION 
CODES OF THE STATES OF: ALASKA, CALIFORNIA, NEW YORK,
OREGON, WASHINGTON AND D E L EWARE.

** THE PROPOSED CODE IS A "MIDDLE OF THE ROAD" CORPORATION 
CODE. IT NEITHER FAVORS MANAGEMENT OR SHAREHOLDERS 
ALTHOUGH IT PROVIDES HANDY OPTIONAL PROVISIONS FOR THE 
ARTICLES OF INCORPORATION WHICH WILL h ILOW THE INCORPORATOR 
TO CREATE EITHER A MANAGEMENT OR SHAREHOLDER ORIENTED C O R­
PORATION.



THE MOST CONTROVERSIAL PROVISION OF THE PROPOSED CODE, 
SECTION 488 HAS BEEN REMOVED FROM THE BILL. THIS PRO­
VISION CREATED SECONDARY LIABILITY OF OFFICERS AND DIRECTORS

THE PROPOSED CODE HAS BEEN WRITTEN IN LAY LANGUAGE WHEN­
EVER POSSIBLE, USING A  "COOKBOOK" APPROACH. THE INDEX 
-IS BROKEN DOWN -INTO LOGICAL SECTIONS DEALING WITH SPECIFIC 
MATTERS RELATING TO CORPORATIONS; E.G. INCORPORATION, 
OFFICERS AND DIRECTORS, AMENDMENTS AND DISSOLUTION.

UNLIKE THE EXISTING CODE, EVERY MATTER HAVING TO DO WITH 
A  CORPORATION IS DEALT WITH IN A  LOGICALLY ORGANIZED 
MANNER. MANY AREAS OF CORPORATION LAW NOT EVEN MENTIONED 
I N’THE EXISTING CODE ARE EXHAUSTIVELY DEALT WITH IN THE 
PROPOSED DRAFT.

A  L A Y  PERSON CAN READ, FIND AND UNDERSTAND THE LEGAL 
REQUIREMENTS FOR INCORPORATION. UNDER THE EXISTING CODE 
IT IS NECESSARY TO READ THE ENTIRE CODE TO MAKE SURE YOU 
HAVE FOUND EVERYTHING HAVING TO DO WITH A  PARTICULAR TOPIC.

BECAUSE OF THE ORGANIZATION AND CLEAR, LAY LANGUAGE OF THE 
PROPOSED CODE, THE SERVICES OF AN ATTORNEY WILL BE MINIMIZED

THE PROPOSED CODE CONTAINS IMPORTANT INCORPORATION AND 
REPORTING REQUIREMENTS NEEDED BY THE DIVISION OF COR­
PORATIONS .

THE PROPOSED CODE ADDRESSES IMPORTANT NEEDS AND UNIQUE 
PROBLEMS OF ALASKA NATIVE CORPORATIONS.

MUCH OF EXISTING ALASKA LAW IS INCLUDED IN THE PROPOSED 
CODE.

THE PROPOSED CODE HAS BEEN SPECIFICALLY TAILORED TO MEET 
THE NEEDS OF ALASKA CORPORATIONS.

INTERNAL INCONSISTENCIES CONTAINED IN EXISTING ALASKA LAW 
HAVE BEEN RESOLVED IN THE PROPOSED CODE ALONG WITH LAN- 
THAT IS EASIER TO UNDERSTAND.

THE PROPOSED CODE CONTAINS IMPORTANT SECTIONS NOT PRESENTLY 
FOUND IN THE EXISTING LAW, INCLUDING:

A COMPLETE FINANCIALS SECTION
A  SECTION DEALING WiTH SHAREHOLDER DERIVATIVE SHAREHOLDER 

ACTIONS
A  SECTION DEALING WITH DIRECTOR CONFLICTS OF INTERESTS
A  SECTION DEALING WITH MINORITY SHAREHOLDER RIGHTS
A  SECTION DEALING WITH OPTIONAL PROVISIONS FOR THE

ARTICLES OF INCORPORATION
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** THE PROPOSED CODE APPLIES TO CORPORATIONS HAVING A 
LARGE NUMBER OF SHAREHOLDERS OR MOM AND POP CORPORA­
TIONS (CLOSELY HELD CORPORATIONS).

** THE PROPOSED CODE HAS BEEN RECOMMENDED FOR APPROVAL IN 
PAST LEGISLATIVE COMMITTEE HEARINGS BY:

ALASKA AIRLINES-,- -THE LARGEST CORPORATION IN ALASKA 
THE ALASKA FEDERATION OF NATIVES SUBCOMMITTEE 
THE DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT, 

DIVISION OF CORPORATIONS.

** BECAUSE THE PROPOSED CODE IS SO CLEARLY DRAFTED AND 
SO DETAILED IN DEALING W I T H  VIRTUALLY EVERY LEGAL 
M A T T E R  INVOLVING A CORPORATION, IT SHOULD ENCOURAGE 
OUTSIDE BUSINESS TO INCORPORATE IN ALASKA. THEY WILL 
EASILY AND CLEARLY ANTICIPATE THE LEGAL CONSEQUENCES 
OF THEIR ACTIONS USING THE CORPORATE FORM.

** THE PROPOSED CODE IS REVENUE NEUTRAL. IT WILL NOT COST 
THE STATE ONE PENNY TO ADOPT OR IMPLEMENT.
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C
A L A S KA  CODE REVI SION C O M M I S S I O N  

L EG IS L AT I VE  A F F A I R S  A G E N C Y  
PO UCH Y STATE C A P I T O L  
J U N E A U , ALASKA 93311

M ar c h 27. 1983

The H o n o r a b l e  Jo hn  Sund 
Ch ai r ma n , H o u s e  J u di c ia r y Committee 
Roo m C-lE'2 S t a t e  Capitol Building 
Juneau. A l a s k a  39311

Re: HB 322; A n  Act revising the c o r p o r a t i o n s  code; Amendment
to S e c t i o n  10.03.373

Dear R e p r e s e n t a t i v e  Sund;
4.

Re cently. I h a v e  had brought to mv a t t e n t i o n  a prefc lem invclvi: 
i n c o n s i s t e n c y  b e t we en  two sections of the cor d o t  a tions codt 
T h e s e  se c ti on s  were taken directly, without a n v  language c hangs 
■from ex i st in g  A l a s k a  law. The sect io ns deal with the a b i l i t y  c 
a c o r p o r a t i o n  to initiate an action in A l a s k a n  courts. The sec 
tions are as -follows:

Sec. 10.03.373. CONTINUED E X I S T E N C E  OF D I S­
S O L V E D  CO RPORATIONS; PURPOSES; A B A T E M E N T  OF 
A C T I O N S ;  DIS T RI B UT I ON  OF O M I T T E D  ASSETS.

(a) A c o rp o ra t io n tnat is d i ssolved  v o l u n t a r i l y  
or i n v o l u n t a r i l y  continues to exist -for the 
p u r p o s e  of winding up its af-fairs, pr osecut ing 
and d e f e n d i n g  actions by or against it, and 
e n a b l i n g  it to collect and d i s c h a r g e  o bl i gatio ns , 
d i s p o s e  of and convey its property, and col- 
left and div id e  its assets. A d i s s o l v e d  c o r­
po r a t i o n  does r.ot continue to exist for the 
p u r p o s e  of continuing business except so far 
as n e c e s s a r y  for winding up the bu si ness, 
( e mpha si s supplied)

C

Sec. 10.03. 348. FAILURE TO PAY TAX O R  MA K E 
R E P O R T  AS PRE CL U DI NG  SUIT BY C O R P O R A T I O N .  A 
d o m e s t i c  or foreign c o rporati on  m ay  not c o m m e n c e  
or m a i n t a i n  a suit, action, or p r o c e e d i n g  in

HON. J O H N  S U N D
H B  32 2 ;  C O R P O R A T I O N S  C O D E
P A G E  1



a court in this state without alleging and 
proving  that it has paid its biennial c o r­
poratio n ta/;: last due and has -filed its 
Biennia! report ror tne last re porting pe- 
r i o d . . . .

As you can see. Sec. 10 .OS .t-TS allows a dissolve d or dissolvir 
c o r p o r a t i o n  t o  init ia te  an action .as a. plaintif-f wn ile Sect i p  
10.O S . £43 spec i f ice. 1 1y prohibits the bringing of an action if th 
c o r p o r a t i o n  nas not -filed its biennial report or paid its fees 
one of the most c om m on  reasons for involuntary dissoluti on .

S in ce  Sec. 10.0S.S7S implements a good p olic v req ui r in g  corpora 
tions to De m  good sta nd in g if tney wish to avail themselves c 
Ala sk a n courts. it is pr ef e ra b le  that this section be left ir
tact. The only real s anction  that the state has over a. corpora
tion after it dis so lves is to aenv it the use of the co ur ts  as 
plaintiff. Nothing in the language would prohibit tr.e dissolve 
c o r o o r a t i o n  from d e f e n di ng  an action brought against it. Whi'. 
Section 10.06.348 th ou g ht f ul l y allows actions for the purpos e c 
m ar s ha li n g assets of the c _r per a t i o n . it is mv beli ef that a be*, 
ter approach would be to di s al lo w  tne corporation access to t“ 
courts white :-.vo tun tariIv dissclvec. The co rp or a ti on  will he--
a. two-veer period in which to seel: reinstatement b v  curi n g tr? 
non-coiTic11 a n c e . The or.lv bao result that can occur is if : 
statute of limitations period runs prior to the re in st atement 
On Balance. it seem p r e f e r a b l e  to require that a. c o r p o r a t i o n  r 
in good standing it if -desires to bring an action. Of cour s e,  :•
any -judicial supervised dissolution, this q u e s t i o n  co ul d P

easily addressed. Wr.sn tne dissolution is i nvolunt ar i 1.
n o w e v e r . a problem is created.

In summary, it is my reco.mmendat ion that Section 10.06 .tsAG- z~ 
amended to delete any ref er ence to the corporat ion • s a b i l i t y  *.•: 
m i t i a t e  an action, thus leaving in place the p r o s c r i p t i o n  oi 
S e ct i on  10.06.342. Th e  net result will be in all ca s es  that =
c or p or at i on  not in good standing will be unable to initi at e sl­
ant ion and the internal inconsistency between the two sectic-rs 
will be resolved.

Please let me know if y o u  have any questions co nce rning these two 
sections or the proposed reconciliation.

Vef. truly yours,

HON. JO H N  S U N D
A M E N D M E N T  TO HB  322
P A G E  2
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SUBJECT: Changes to HB 322

TO: Representative John Sund, Chair
House Judiciary Committee

Theresa L. ]FROM: Theresa L. Bannister

This memo accompanies the version of CSHB 322 (Judiciary) 
that you have requested. In addition to the changes made in 
the previous version, this version includes the changes that 
John Abbott has suggested to coordinate proposed AS 10.06.675, 
10.06.678, and 10.06.848, relating to the ability of corpora­
tions to bring court actions.

Court actions brought by corporations. This version deletes 
from proposed AS IO.U6.b78 tne right of dissolved corporations 
to prosecute actions. In addition, a sentence has been added 
to subsection (b) to prohibit dissolved corporations from 
commencing court actions, except under AS 10.06.675 (relating 
to recovering improper distributions). The application of 
proposed AS 10.06.848 has been limited to commencing 
actions, not maintaining actions, and to alleging and 
proving that at the time of commencing the action the 
corporation had paid its biennial tax and filed its biennial 
report. Subsections (b) and (c) have been added to proposed 
AS 10.06.848. Subsection (b) allows involuntarily dissolved 
corporations to sue under proposed AS 10.06.675 without 
having to comply with AS 10.06.848(a). Subsection (c) clar­
ifies that a dissolved corporation can continue to maintain 
a suit it started if it satisfied subsection (a) when it 
began the suit.

If I may be of further assistance, please advise.

Attachment
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ALAS KA  CODE REVISION C O M M I S S I O N  
LEGISLATIVE AFFAIRS  A G E N C Y  

PO UCH Y STATE C A P I T O L  
JUNEAU, ALASKA 99311

March £7 . 1 9 3 3

The H o n o r a b l e  John Sund 
C h a i rm a n,  H o u s e  Judic ia ry  Committee 
Room C - 1 £ E  Stat e Capitol Building 
Juneau, A l a s k a  99311

Re; HB SEE:  An Act revising the c o r p o r a t i o n s  code.

Dear R e p r e s e n t a t i v e  Sund:

This letter is in resporss to your recent request tor 
i n tor mat ion scout HB SEE, the core erst ions co de  bill.

E xi s ti ng  AS 10.05.010 st_ seo . . Alaska's corporation 
code, was adopted from Oregon law in 19 z> 7. Oreo or- had previous I1-' 
p as s ed  its v e rs i on  of the American Bar Assoc i at i on  Model Act. 
ad opted b v  the HBA in 195 j . As such . Al as k a' s  co rpo r at i on  coca 
is a p p r o x i m a t e l y  35 vears old. having been amended to a small de­
gree in 197* and 1980. Most ot tne amendments dealt with 
spe citic s e c ti o ns  ot the code and no attempt was made to overhaul 
the e n t i r e  code.

“ne existing Title 10 is p o o r l y  organized ana horribly 
out at date. In order to locate all s e c ti on s  ot the cooe dealina 
with a s p e c i f i c  corporatiort matter, it is necessary to revie w tne 
e n t i r e  t i t l e  to insure that no prov is io ns have been overlooked. 
The index p r o v i de s  little guidance to anyo ne seeking to determine 
r ig h ts  an d  ob ligati on s,  as well as c o r p o r a t e  p r o c e d u r e s , under 
the exist ir.g law. It is written in language that ma kes the code 
di ff ic ul t to use by the lay person.

In r es ponse to the great need to update and organize 
the c o r p o r a t i o n  code, tne Alaska Goes Re vi s io n  Com mission  un de r­
took a c o m p l e t e  .rewrite of the code b e gi nn ing in about 1980. In 
f u r t h e r a n c e  of this effort, the C o m mi ss i on  engaged the services 
of P r o f e s s o r  Daniel W m . Fessler to s er v e as the reporter for the 
code r e v i s i o n  pro.iect . Professor Fessler teaches c o rp orate and 
b usines s o r g a n i s a t i o n  law at the U ni v er s it y  of California, Davia 
law sc ho ol . He is present ly  the reporter for Corbin On Contracts 
and his texts on cor poratio ns  and bus i ne s s associations are usea
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in law sc ho ol s  throughout the United States. The A l as ka  Code 
Revision C o m m i s s i o n  is a legislatively created co m mi s s i o n  with 
represent at i v es  -from all three branches cf government as well as 
public m em be rs . Work on the corpor ations code continued through 
the period 1380 to the present, with the greatest e m ph as is  on tr.e 
period -from 1331 to 1934. The Commiss io n has spent more than 
$350,000.00 in c onsulti ng  -fees, has spent literally thousands cf 
man hours in dr a ft i ng  -.:\d r e s e a r c h , has conducted m o r e  than 30 
public m e e t i n g s  on the code, has made several pr es en tations tc 
the Alask a Bar A s s o c i a t i o n  and attorney groups, and has had a 
com missioner or its consultant testify before  a number ot legis­
lative c om m it t ee s.  The draft bill has drawn the most articulate 
s tatements of c o r p o r a t i o n  law from Alaska, California, New York, 
Oregon, W a s h i n g t o n  and Delaware. It is a "middle of the road" 
bill, meaning that there is a balance between a strong management 
or strong sh ar eh o ld e r corporation model. By using the optional 
incorpor stion p r o v i s i o n s  found in the draft, an incorporator can 
easily c r e a t e  either a strong managenent or strong shareholder
corparat i o n .

The most controversial pr ovision of the draft bill. 
Sectio n 433. has b ee n  removed from the draft. This provision 
dealt with s e c o n d a r y  liability of officers and di re ctors in the 
event the c o r p o r a t i o n  b e ca m e i n s o l v e n t . Other critic is m s of the 
bill have accused upon provisions of the draft which are only re­
stateme nts or inclusions of existing Alaska law. Wh il e the 
"financial" p r o v i s i o n s  of the draft will ce rt ainly r emove  some 
fl exibility from the manner in which c o rp o ra ti on s declare
divii ends, t he y  have not been the subject of much a t t e n t io n  bv
bu sinesses or at torney s.

To su mm ar i ze , the following features of the draft 
strongly a r g u e  in f a v o r  of its adoption by the L e g i s l a t u r e  as a 
new code for A l a s k a n  c o r p o r a t i o n s :

1. The code use s a "cookbook" approach to or oa ni c a­
tion. All ge neral topics are included in sections de al ina only 
with those topics. One need only look to one section to deter­
mine how to in cor p or at e  or to dissolve. Under the exi st i nq  code, 
it is n e c e s sa ry  to r e v i ew  the entire code to make su r e that no 
provision has be;n over looked.

3. The topic hea dings are informative as to the area 
of substantive law that is covered in each section. The code is 
written in lav language whenever possible. The d e s i g n  of the 
format and its o r g a n i z a t i o n  has been accomplished so that the lav 
person can e a s i l y  di sc over now to incorporate and h o w  to c a rr y  on 
business in the c o r p o r a t e  form, thus minimizing the need to have 
an attorney g u id e  you through simple incorporation m a t te r s.

H O N .  J O H N  S U N D
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3. The draft bill contains important incorporation ar 
r e p o r t i n g  r eq u ir e m e n t s  needed bv the D i vi si on  ot Corporation: 
The C o m m i s s i o n  worked closely with the D iv is ion in the draft if 
of its c o r p o r a t i o n s  Dill so as ’.a insure that the Division 
ne ea s w o u l d  be addressed.

4. The draft bill addresses important needs and uniqi 
p r o b l e m s  of Alaska native corp orations . The C om m is s io n works 
c l os e ly  w i t h  a special subcommittee cf the Alaska Feder at ion C
N a t i v e s  in the drafting of the bill.

5. Much of existing A l a s k a  law is continued in th
pr esent d r a f t ,  although the language has been r e w r i tt e n in man
instances to ma ke  it more un de rs t an da b le  to the lav person.

6. Because the language is co n cisely drafted, interna 
i n c o n s i s t e n c i e s  existing in present Alaska law have bee 
r es o lv ed . and because of its superior o r g a n i s a t i o n  and length 
c o m m e n t a r y  indicating the source of its provisions, the draf 
should r e d u c e  considerable' tne need *or litigation over the mean 
ino o t  the language contained in !-!B 3 3 3 .

7. The draft contains important new section s not cur­
rent Iv f ou no  in Title 10. Tnev i re I u a e :

a. A new section dea l i ng  witn c o r p o r a t i o n  finan­
cial a c t i v i t i e s ,  specifically defining the c on di t io n s when a dis­
tributi o n is appropriate:

b. A new section dealing with sh ar enoIder deriva­
tive actio ns , an area onlv mi ni mally covered by rules of the 
A l a s ka  S u p r e m e  Court u n d e f •existing law;

c. A new, expanded sectio n dealing with all mat­
ters involved in corporation dissolution;

d. New sections dealing with co nf l ic t s of inter­
est by d i r e c t o r s ,  minority shareholder rights, r i gh ts  and ob liga­
tions of v a r i o u s  classes of shares, and the p u r c h a s e  of sh ar e s ci 
a d e c e as e d share holder.

e. A number of optional p ro v is i on s for the Ar­
ticles that will deter mine co rp or ate bias for management or 
s h a r e h o l d e r s . These provisions can be easily selec te d and in­
serted bv  the incorporator depending upon what type of cor p or a­
tion is des i re d .

L

3. While drawing heavily from the best laws of other 
states, the draft has been ca re fully crafted to address corporate 
pr oblems u n i q u e  to Alaska. The draft can be truly characterised 
as an A l a s k a  drafted code. Additionally'. the draft i n c o r p o r a t e s  
a great m a n v  of the sub st antive p rovisio ns  found in the recently 
adopted A B A  re vi s e d model business corporat io ns  act.

HON. JOHN S U N D
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No attempt has been made bv the C c m m i s s i o n  to addres 
*.n e e x t r e m e l y  c o m p l e x  problem of c o r□ orate t a k e o v e r 5 . Because o 
the radical and rapid cnanges that have taken pl ace in the past 
or £• vears. such an undertali no would reauirs much etudv and 
c o n s id e ra bl e  e x p e n d i t u r e  0 + time in order to e v e n  formulate 
policy tor d e a l i n g  with takeovers.

The  e xi sting Title 10 is woefully outdateo and poor I'- 
organized. It 1 = difficult tor the lav person and even the prac­
titioner to use. It is full of anachronistic pr ov i s i o n s  and in­
ternal i n c o n s i s t e n c i e s . It does not reflect c n a n g e s  in corpora­
tion law that hav e occurred over the past 35 vears. It doesn't
even c o n t a i n  much needed sections dealing wit h shareholder
d erivative ac t i on s,  conflict of interest, i nd emnifi ca ti on of of­
ficers and d i r e c t o r s  or financial accountability. The draft has
p re v io us l y b e e n  approved bv the Division of C o rp or at ions, the 
Alas ka F e d e r a t i o n  of Natives and Alaska Airlines. the largest 
private (non-native) corporation in Alaska. It is organized and 
wr itten so that it ca n  be easilv used bv the lav pe - s o n . cut con­
tains all of the features needed bv the pr actitioner to advise a 
c or po rate c l i en t on sophisticated matters. There 1 = noth 1 no ir. 
the draft that would discourage outside business from choosing 
—1 Task a as a d o m i c i l e  for incorporation Decause t* . - or p or at ior,
can D5 ta 1 lored to the needs of anv business. It should en­
courage b u s i n e s s e s  to locate in Alaska d ecau.se the rights a no
obligations of the co rp oration are so clear!v sp el le d  out in the 
araft. F i n a l l v .  the code should greatly d e c re a se  the need for
lit igation b e c a u s e  of the lengthy and c o m p re h en s iv e  commentary 
a c c o m p a n y 1 no the draft •

If yo u  have anv questions concerning the araft, pleass
contact me and I will attempt to answer those questions .

• • <

•»'er y t ru 1 y yo ur 5 ,

/ j d k u J A J . (jM U r ttf-
J U ) . Ab'BuTT , C h a i r m a n

HON. JOHN SU N D
HB 332; C O R P O R A T I O N S  CO DE



REVISION OF THE PROPOSED 

ALASKA CORPORATIONS CODE

Working Paper # 2

FOR

THE ALASKA CODE REVISION COMMISSION 

N o v e m b e r  M e e t i n g , 1984

BY

THE CODE REVISION PROJECT

231 G, Street, # 26 
Davis, California 95616



TABLE OF CONTENTS

1.

2 .

3.

4 .

5.

6 .

7.

8 .
9.

1 0 . 

1 1 .

1 2 .
13.

ITEM

T h e  l e t t e r  o f  t r a n s m i t t a l  l

R e s t r a i n t s  u p o n  d i s t r i b u t i o n s  8
S e c .  3 5 8  - 3 8 3

N o t i c e  r e q u i r e m e n t s  H

S e c .  4 0 8

N o t i c e  r e q u i r e m e n t s  f o r  s h a r e h o l d e r  m e e t i n g s  14

S e c .  4 1 0

C i v i l  l i a b i l i t y  c o n s e q u e n c e s  f o r  f a i l u r e  o r  17

r e f u s a l  t o  a c c o r d  i n s p e c t i o n  r i g h t s  

S e c .  4 1 3

D e l e g a t i o n  o f  b o a r d  f u n c t i o n s  21

S e c .  4 5 0

M i n i m u m  s i z e  o f  b o a r d  c o m m i t t e e s  25

S e c .  4 6 8

S e c o n d a r y  l i a b i l i t y  of o f f i c e r s  a n d  d i r e c t o r s  29

S e c .  4 8 8

I n d e m n i f i c a t i o n  —  a d v a n c e s  t o  d e f e n d a n t s  33

S e c .  4 9 0

P r o c e d u r e  t o  a m e n d -  a r t i c l e s  of  i n c o r p o r a t i o n  3 6
S e c .  5 0 4

D i s s e n t i n g  s h a r e h o l d e r s '  r i g h t  to  p a y m e n t  39
s u b j e c t  t o  c o r p o r a t e  r e s t r a i n t s  u p o n

distributions
S e c . 5 7 6  p . 40

S e c .  5 7 8  p. 43

S e c .  ' 8 0  p .  50

A c c o u n t i n g  s t a n d a r d s  and  p r o c e d u r e s  50
S e c .  9 7 0

PAGE

C o m p a r i s o n  c h a r t s

A C C  * * *  A B C L * ★ * R M B C A p. 6 4
A B C L  * * *  A C C * * * R M B C A p. 71

R M B C A  * *  A C C A B C L p. 7 8

63



T h e  f o l l o w i n g  a r e  t h e  c h a n g e s  in t h e  c o n t e n t  of f o r m e r  H o u s e  

B i l l  N o .  3 4 3  ( S e n a t e  B i l l  N o .  2 4 6 )  a n d  t h e  O f f i c i a l  C o m m e n t  

f o u n d  in t h e  H o u s e  a n d  S e n  a t e  J o i n t  J o u r n a l  S u p p l e m e n t  u n d e r  

d a t e  of A p r i l  8 , 1 9 8 4 .  T h e s e  c h a n g e s  r e f l e c t  p r e l i m i n a r y  d e t e r ­

m i n a t i o n s  m a d e  b y  t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  at its 

A u g u s t  a n d  S e p t e m b e r ,  1 9 8 4 ,  m e e t i n g s  a n d  a r e  t o  b e  f o r m a l l y  

c o n s i d e r e d  f o r  f i n a l  a d o p t i o n  at t h e  C o m m i s s i o n ' s  N o v e m b e r  m e e t ­

i n g .

T H E  A L A S K A  C O P E  R E V I S I O N  C O M M I S S I O N ' S  R E C O M M E N D E D  C O N T E N T  

O F  A N E W  A L A S K A  C O R P O R A T I O N S  C O D E :

I t e m  1: T h e  l e t t e r  o f  t r a n s m i t t a l .

D e a r

P u r s u a n t  to  t h e  a u t h o r i t y  g r a n t e d  in A S  2 4 . 2 0 . 0 7 5 ( c ) ,  t h e  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  h a s  p r e p a r e d  t h e  a t t a c h e d  b i l l  

o n  t h e  A l a s k a  C o r p o r a t i o n s  C o d e  a n d  r e q u e s t s  i t s  i n t r o d u c t i o n .

F o r  m o r e  t h a n  f o u r  y e a r s  t h e  C o m m i s s i o n  h a s  l a b o r e d  to 

r e v i e w  t h e  c o n t e n t  o f  e x i s t i n g  A l a s k a  s t a t u t o r y  l a w  o n  p r o f i t  

c o r p o r a t i o n s .  C o m m e n t  h a s  b e e n  i n v i t e d  a n d  r e c e i v e d  f r o m  n u m e r ­

o u s  A l a s k a n s  i n c l u d i n g  a s p e c i a l  s u b c o m m i t t e e  s e t  up b y  t h e  

A l a s k a  F e d e r a t i o n  of  N a t i v e s .  M o s t  r e c e n t l y ,  an a d  h o c  c o m m i t ­

t e e  of  t h e  b u s i n e s s  l a w  s e c t i o n  t h e  B a r  A s s o c i a t i o n  e x a m i n e d  a 

d r a f t  of t h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  t o  t h e  T h i r t e e n t h  L e g ­

i s l a t u r e  a n d  m a d e  n u m e r o u s  f o r m a l  a n d  i n f o r m a l  s u g g e s t i o n s  and  

c o m m e n t s .  W h i l e  t h e r e  r e m a i n  d i f f e r e n c e s  o f  o p i n i o n  a m o n g  s o m e  

c o m m e n t a t o r s ,  t h e r e  w o u l d  a p p e a r  t o  b e  w i d e s p r e a d  a g r e e m e n t  t h a t  

e x i s t i n g  l e g i s l a t i o n  on t h i s  s u b j e c t  is in s e r i o u s  n e e d  of 

r e v i s i o n .  L e t  m e  c o m m e n t  f i r s t  u p o n  t h e  g e n e r a l  ,eed f o r  r e v i ­

s i o n ,  t h e n  d e s c r i b e  t h e  a p p r o a c h  t a k e n  b y  t h e  C o m m i s s i o n ,  and 

c o n c l u d e  b y  p o i n t i n g  o u t  s o m e  of t h e  m o r e  i m p o r t a n t  f e a t u r e s  of 

t h e  r e c o m m e n d a t i o n  w h i c h  I a m  f o r w a r d i n g  w i t h  t h i s  l e t t e r .



T h e  n e e d  f o r  r e f o r m  o f  A l a s k a ' s  s t a t u t o r y  l a w  r e s p e c t i n g  

p r o f i t  s e e k i n g  c o r p o r a t i o n s :  E x i s t i n g  l e g i s l a t i o n  on t h i s  s u b ­

j e c t ,  c u r r e n t l y  f o u n d  as C h a p t e r  5 o f  T i t l e  1 0  of  t h e  A l a s k a  

S t a t u t e s ,  w a s  a d o p t e d  s h o r t l y  a f t e r  s t a t e h o o d  a n d  w a s  p r e d i c a t e d  

u p o n  t h e  t h e n  e x i s t i n g  c o n t e n t  of O r e g o n  l a w .  A t  t h a t  t i m e ,  t h e  

S t a t e  o f  O r e g o n  h a d  a d o p t e d  a 1 9 5 3  v e r s i o n  o f  t h e  M o d e l  B u s i n e s s  

C o r p o r a t i o n  A c t ,  w h i c h  w a s  f o r m u l a t e d  b y  a c o m m i t t e e  of t h e  

A m e r i c a n  B a r  A s s o c i a t i o n .  F r o m  t h e  d a t e  o f  t h a t  e n a c t m e n t  u n t i l  

t h e  p r e s e n t  t i m e ,  t h i s  m o d e l  h a s  s e r v e d  as t h e  f o u n d a t i o n  of a l l  

A l a s k a  l e g i s l a t i o n  in  t h e  c o r p o r a t e  f i e l d .  T h e  i n t e r e s t  of t h e  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  in r e v i e w i n g  t h e  c u r r e n t  l e g i s ­

l a t i o n  w a s  p r o m p t e d  b y  s e v e r a l  f a c t o r s .  F i r s t  w a s  a r e c o g n i t i o n  

t h a t  t h e  l e v e l  a n d  d i v e r s i t y  o f  b u s i n e s s  o p e r a t i o n s  in our s t a t e  

h a s  e x p a n d e d  t o  t h e  p o i n t  t h a t  m a n y  o f  t h e  b a s i c  a s s u m p t i o n s  

v a l i d  i n  t h e  1 9 5 0 ' s  m a y  h a v e  p r o d u c e d  a s t a t u t e  no l o n g e r  

s e r v i c e a b l e  as A l a s k a  a p p r o a c h e s  t h e  1 9 9 0 ' s .  W e  w e r e  a w a r e  t h a t  

c o r p o r a t i o n s  f o r m e d  in r e s p o n s e  t o  t h e  A l a s k a  N a t i v e  C l a i m s  

S e t t l e m e n t  A c t  f o u n d  t h e m s e l v e s  u n d e r  p r o v i s i o n  of a s t a t u t o r y  

s c h e m e  a d o p t e d  l o n g  b e f o r e  C o n g r e s s  c o n c e i v e d  t h e  s c h e m e  o f  

f o r c i n g  t h e  c o r p o r a t e  o r g a n i z a t i o n  u p o n  s u b s t a n t i a l  s e g m e n t s  o f  

o u r  p o p u l a t i o n  a n d  e c o n o m y .  W i t h i n  l e s s  t h a n  s i x  y e a r s ,  t h e  

s t o c k  o f  t h e s e  c o r p o r a t i o n s  w i l l  b e c o m e  f r e e l y  t r a n s f e r a b l e ,  

s p e c i a l  f e d e r a l  l a w  p r o v i s i o n s  w i l l  e x p i r e ,  a n d  N a t i v e  c o r p o r a ­

t i o n s  w i l l  b e  s u b j e c t  t o  s t a t e  c o r p o r a t i o n s  l a w  f o r  all p u r ­

p o s e s .  T h e s e  d e v e l o p m e n t s  a n d  c h a l l e n g e s  c o n v i n c e d  t h e  C o m m i s ­

s i o n  t h a t  n o  l e g i s l a t i o n  e n a c t e d  o r  r e c o m m e n d e d  in o t h e r  s t a t e s  

c o u l d  b e  b l i n d l y  r e l i e d  u p o n  t o  b e s t  f u n c t i o n  in t h e  c o n d i t i o n s  

e n c o u n t e r e d  b y  A l a s k a n s .

In p a r t i c u l a r ,  t h e  C o m m i s s i o n  b e c a m e  c o n v i n c e d  t h a t  t h e  

M o d e l  A c t ,  w h i c h  r e p r e s e n t e d  an " o f f  t h e  r a c k "  w h o l e s a l e  a d o p ­

t i o n  of  a s t a t u t e  n e v e r  i n t e n d e d  f o r  t h e  n e e d s  of a n y  p a r t i c u l a r  

s t a t e ,  r e p r e s e n t e d  a p o o r  c h o i c e  f o r  c u r r e n t  A l a s k a  l a w  a n d  a n  

e v e n  p o o r e r  v e h i c l e  f o r  o u r  f u t u r e .  O t h e r  s t a t e s  h a v e  r e a c h e d  

s i m i l a r  c o n c l u s i o n s .  B o t h  New., Y o r k  a n d  C a l i f o r n i a  h a v e  u n d e r ­

t a k e n  s y s t e m a t i c  r e v i s i o n  of  t h e i r  c o r p o r a t e  s t a t u t e s  in t h e  

p a s t  d e c a d e ,  a n d  t h e i r  w o r k  p r o , d u c t s  d i f f e r  ,s i g n i f i c a n t l y  f r o m  

t h e  M o d e l  A c t .  E v e n  as t h e  C o m m i  s ? 1' "r, n o *  a k i n g  t h e s e  d e t e r m i ­

n a t i o n s ,  t h e  B u s i n e s s  L a w  S e c t i o n  of t h e  A m e r i c a n  B a r  

A s s o c i a t i o n  c o n c l u d e d  t h a t  t h e  M o d e l  A c t  w a s  in s e r i’o u s  n e e d  o f  

r e v i s i o n .  In 1 9 8 3 ,  a t e n t a t i v e  d r a f t  of t h a t  S e c t i o n ' s  

r e c o m m e n d e d  c o n t e n t  o f  a R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  

w a s  b r o u g h t  t o  o u r  a t t e n t i o n  b y  o u r  c o n s u l t a n t .  In J u n e ,  1 9 S 4 ,  

a f i n a l  d r a f t  o f  t h i s  r e c o m m e n d e d  s t a t u t e  w a s  c i r c u l a t e d .  T h e  

C o m m i s s i o n  h a s  r e v i e w e d  b o t h  d r a f t s  of t h e  R e v i s e d  M o d e l  A c t ,  a s  

w e l l  as  t h e  c u r r e n t  c o n t e n t  o f  c o r p o r a t e  s t a t u t e s  in C a l i f o r n i a ,  

N e w  Y o r k ,  O r e g o n ,  W a s h i n g t o n ,  a n d  D e l a w a r e .  In e a c h  i n s t a n c e

o u r  g o a l  h a s  b e e n  t o  d e t e r m i n e  t h e  m o s t  u s e f u l  a p p r o a c h e s  to t h e

e n a b l i n g  o f  c o r p o r a t e  a c t i v i t y  in A l a s k a  a n d  s e c u r i n g  

a c c o u n t a b i l i t y f o r s u c h c o n d u c t .

T h e  C o m m i s s i o n ' s  a p p r o a c h  t o  a r e c o m m e n d e d  r e v i s i o n :  I n

u n d e r t a k i n g  a r e v i s i o n  of t h e  A l a s k a  p r o f i t  s e e k i n g  c o r p o r a t i o n s  

c o d e ,  t h e  C o m m i s s i o n  f o u n d  p h i l o s o p h i c a l  as w e l l  t e c h n i c a l  

d i f f e r e n c e s  in t h e  c o r p o r a t e  l e g i s l a t i o n  of s i s t e r  s t a t e s .  D e ­



l a w a r e  is w i d e l y  r e g a r d e d  a s  a " p r o  m a n a g e m e n t "  j u r i s d i c t i o n  

w i t h  an a p p r o a c h  t o  c o r p o r a t e  r e g u l a t i o n  w h i c h  p l a c e s  e m p h a s i s  

u p o n  a s t r o n g  b o a r d  of d i r e c t o r s  c a l c u l a t e d  t o  b e  in a d o m i n a n t  

p o s i t i o n  r e l a t i v e  t o  th e i n t e r e s t s  o f  s h a r e h o l d e r s .  S t a n d i n g  a t  

t h e  o p p o s i t e  e x t r e m e  is C a l i f o r n i a ,  l o n g  r e g a r d e d  as a " p r o  

s h a r e h o l d e r "  j u r i s d i c t i o n  w i t h  s t a t u t e s  d e s i g n e d  t o  e n h a n c e  t h e  

p r o t e c t i o n  of s h a r e h o l d e r s  a t  t h e  e x p e n s e  o f  i n c u m b e n t  m a n a g e ­
m e n t .

A  b a s i c  e n a b l i n g  s t a t u t e  w h i c h  l e a v e s  t h e  m a j o r  d e c i s i o n s  

r e s p e c t i n g  t h e  p o w e r  of s h a r e h o l d e r s  a n d  m a n a g e m e n t  to t h e  

i n d i v i d u a l s  f r a m i n g  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n :  An i n i t i a l

d e c i s i o n  o f  t h e  C o m m i s s i o n  w a s  t o  a v o i d  m a n d a t i n g  e i t h e r  t h e  

D e l a w a r e  o r  C a l i f o r n i a  e x t r e m e .  I n s t e a d ,  t h e  C o m m i s s i o n  s o u g h t  

t o  d e s i g n  a s t a t u t e  t h a t  w a s  f i r s t  a n d  f o r e m o s t  u n d e r s t a n d a b l e  

t o  t h e  a v e r a g e  i n d i v i d u a l  d e s i r i n g  t o  d o  b u s i n e s s  in the c o r p o ­

r a t e  f o r m .  B o t h  t h e  o r g a n i z a t i o n  a n d  c o n t e n t  of t h e  n e w  a c t  a r e  

d e s i g n e d  t o  c l e a r l y  i m p a r t  t h e  m i n i m u m  r e q u i r e m e n t s  e s t a b l i s h e d  

b y  t h e  s t a t e  as a p r i c e  t a g  f o r  t h e  p r i v i l e g e  of d o i n g  b u s i n e s s  

in t h e  c o r p o r a t e  f o r m ;  to s e t  f o r t h  t h e  c h o i c e s  w h i c h  o u g h t  t o  

b e  m a d e  b y  e a c h  g r o u p  s e e k i n g  i n c o r p o r a t i o n  w i t h  r e s p e c t  to t h e  

d i v i s i o n  of p o w e r s  b e t w e e n  s h a r e h o l d e r s  a n d  d i r e c t o r s ;  and t o  

s t a n d a r d i z e  t h e  m e t h o d s  of e s s e n t i a l  r e p o r t i n g  on c o r p o r a t e  

a c t i v i t i e s  m a d e  t o  s h a r e h o l d e r s  a n d  t h e  s t a t e .  F i n a l l y ,  t h e  

p r o p o s e d  s t a t u t e  h a s  g o n e  t o  s u b s t a n t i a l  l e n g t h  to r e p l a c e  

c o m p l e x  a n d  f r e q u e n t l y  m i s u n d e r s t o o d  a c c o u n t i n g  c o n c e p t s  w i t h  

c l e a r l y  d e f i n e d  g u i d e l i n e s  as  t o  t h e  c i r c u m s t a n c e s  in w h i c h  i t  

is p e r m i s s i b l e  t o  p a y  a d i v i d e n d  t o  s h a r e h o l d e r s .  F e w  a r e a s  

h a v e  p r e s e n t e d  g r e a t e r  o p p o r t u n i t y  f o r  a b u s e  in t h e  p a s t .  T h e  

p o t e n t i a l l y  a d v e r s e  i n t e r e s t s  o f  c o r p o r a t e  c r e d i t o r s ,  s h a r e ­

h o l d e r s ,  a n d  d i r e c t o r s  r e q u i r e  t h a t  a l l  c o n c e r n e d  be  r e a d i l y  

a b l e  to  a p p l y  t h e  m i n i m u m  s t a n d a r d s  f o r  s o c i a l l y  r e s p o n s i b l e  

b e h a v i o r  w h i c h  a r e  m a n d a t e d  b y  t h e  s t a t u t e .

N o  a t t e m p t  t o  s u b j e c t  f o r e i  gn, c o r p o r a t i o n s '  t o  t h e  o r g a n i z a ­

t i o n a l  f r a m e w o r k  of  t h i s  r e c o m m e n d e d  s t a t u t e :  T h e  s t a t u s  o f

" f o r e i g n  c o r p o r a t i o n s "  in A l a s k a  , c a m e  u n d e r  c l o s e  s c r u t i n y .  A  

f o r e i g n  c o r p o r a t i o n  is o r g a n i z e d  u n d e r  t h e  l a w s  of a n o t h e r  s t a t e  

o r  n a t i o n  a n d  t h e r e a f t e r  s e e k s  p e r m i s s i o n  t o  t r a n s a c t  b u s i n e s s  

in A l a s k a .  T h e  d e g r e e  to  w h i c h  t h e s e  c o r p o r a t i o n s  o u g h t  t o  

c o n f o r m  t o  t h e  s t r u c t u r e  a n d  p r a c t i c e s  m a n d a t e d  f o r  e n t i t i e s  

o r g a n i z e d  u n d e r  t h e  l a w s  of A l a s k a  w a s  d e b a t e d  in v i e w  of t h e  

r e c e n t  e x p e r i e n c e  in C a l i f o r n i a .  C a l i f o r n i a  l e g i s l a t o r s  f e l t  

t h a t  f o r e i g n  i n c o r p o r a t i o n  w a s  f r e q u e n t l y  u s e d  b y  b u s i n e s s e s  

i n t e n d i n g  t o  c o n d u c t  t h e  b u l k  o f  t h e i r  a f f a i r s  in C a l i f o r n i a  a n d  

i n t e n d i n g  t o  h a v e  as the m a j o r i t y  o f  t h e i r  e m p l o y e e s  and s h a r e ­

h o l d e r s  C a l i f o r n i a n s ,  and y e t  o r g a n i z e d  u n d e r  t h e  l a w s  of o t h e r  

j u r i s d i c t i o n s  ( f r e q u e n t l y  D e l a w a r e )  f o r  t h e  s o l e  p u r p o s e  o f  

a v o i d i n g  t h e  p u b l i c  p o l i c y  j u d g m e n t s  e x p r e s s e d  in t h e  C a l i f o r n i a  

G e n e r a l  C o r p o r a t i o n s  L a w .  T o  c o u n t e r  t h i s  p e r c e i v e d  abu s e ,  t h e  

1 9 7 7  C a l i f o r n i a  A c t  d e v e l o p e d  t h e  c o n c e p t  of  " p s e u d o  f o r e i g n  

c o r p o r a t i o n s "  a n d  as to t h e s e  e n t i t i e s  a t t e m p t e d  t o  a p p l y  C a l i ­

f o r n i a  l a w  r e g a r d i n g  i n t e r n a l  m a n a g e m e n t  a n d  f i n a n c i a l  o p e r a ­

t i o n s .  T h e  r e s u l t  has b e e n  l i t i g a t i o n  w h i c h  w i l l  s h o r t l y  b e  

b e f o r e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t .  P r o m i n e n t  a mong  t h e



f e d e r a l  c o n s t i t u t i o n a l  o b j e c t i o n s  is t h e  c h a r g e  t h a t  C a l i f o r n i a  

is r e f u s i n g  t o  e x t e n d  " f u l l  f a i t h  a n d  c r e d i t "  t o  t h e  p u b l i c  a c t s  

o f  t h e  s i s t e r  s t a t e  w h i c h  c r e a t e d  t h e  " p s e u d o  f o r e i g n "  C  
c o r p o r a t i o n .  ^

F o r e i g n  a n d  d o m e s t i c  c o r p o r a t i o n s  t r e a t e d  a l i k e  f o r  p u r ­

p o s e s  o f  d i s c l o s u r e  a n d  r e p o r t i n g :  A f t e r  s u b s t a n t i a l

d i s c u s s i o n ,  it w a s  c o n c l u d e d  t h a t  A l a s k a  s h o u l d  not, f o r  t h e

p r e s e n t ,  f o l l o w  t h e  C a l i f o r n i a  a p p r o a c h .  A s  n o t e d ,  the p r o p o s e d  

A l a s k a  C o r p o r a t i o n s  C o d e  i s  a m i d d l e  of t h e  r o a d  s t a t u t e  w h i c h  

d o e s  n o t  a t t e m p t  to f o r c e  u p o n  d o m e s t i c  c o r p o r a t i o n s  a 

p a r t i c u l a r  b i a s  t o w a r d  s h a r e h o l d e r  s t a t u s .  U n d e r  the p r o p o s e d  

C o d e ,  it  is p o s s i b l e  t o  c r e a t e  a c o r p o r a t i o n  w h i c h  f e a t u r e s  

r i g h t s  f o r  s h a r e h o l d e r s  w h i c h  g o  b e y o n d  e v e n  t h e  C a l i f o r n i a  

m o d e l .  H o w e v e r ,  t h i s  is n o t  m a n d a t o r y .  B e c a u s e  the p r o p o s e d  

C o d e  h a s  l e f t  t h e s e  m a t t e r s  up  t o  t h e  A l a s k a n s  f o r m i n g  t h e

c o r p o r a t i o n ,  i t  w a s  f e l t  t h a t  t h e  i d e a  o f  f o r e i g n  i n c o r p o r a t i o n  

w a s  l e s s  o b j e c t i o n a b l e .  H o w e v e r ,  t h e  C o m m i s s i o n  is i n t e r e s t e d  

in m a k i n g  f o r e i g n  c o r p o r a t i o n s  w h i c h  e l e c t  t h e  p r i v i l e g e  of 

d o i n g  b u s i n e s s  in A l a s k a  a s  r e s p o n s i b l e  f o r  t h e i r  a c t i v i t i e s  as 

a r e  d o m e s t i c  ( A l a s k a )  c o r p o r a t i o n s .  T o  t h a t  e n d ,  the p r o p o s e d  

C o d e  h a s  m a d e  u n i f o r m  t h e  b a s i c  r e p o r t i n g  and d i s c l o s u r e

r e q u i r e m e n t s  a n d  has a p p l i e d  t h e m  t o  b o t h  d o m e s t i c  and f o r e i g n  

c o r p o r a t e  e n t i t i e s .  The o r g a n i z a t i o n a l  f r a m e w o r k  of the C o d e  is 

d e s i g n e d  t o  m a k e  it e a s y  f o r  a n o n - A l a s k a n  t o  d e t e r m i n e  t h e  

s c o p e  o f  t h e s e  r e s p o n s i b i l i t i e s  , s i n c e  t h e y  are g a t h e r e d  

t o g e t h e r  in a s i n g l e  a r t i c l e  r a t h e r  t h a n  b e i n g  i n t e r m i x e d

t h r o u g h o u t  t h e  t e x t ,  as in t h e  e x i s t i n g  s t a t u t e .  ^

E v o l v i n g  n e e d s  of A l a s k a  N a t i v e  C o r p o r a t i o n s  a n t i c i p a t e d

a n d  a c c o m m o d a t e d  w i t h i n  a u n i t a r y  s t a t u t e :  T h e  p r o p o s e d  C o d e

w i l l  e n a b l e  t h e  L e g i s l a t u r e  t o  e n s u r e  t h a t  w h e n  t h e  e x e m p t i o n s  

a n d  s p e c i a l  p r o v i s i o n s  in f e d e r a l  l a w  r e l a t i n g  t o  N a t i v e  C o r p o ­

r a t i o n s  e x p i r e ,  t h o s e  v i t a l  e n t i t i e s  w i l l  b e  g o v e r n e d  by  s t a t u ­

t o r y  l a w  d e v e l o p e d  after, a n  e x t e n s i v e  s u r v e y  of  t h e i r  n e e d s .

T h e '  C o m m i s s i o n  h a s  a d o p t e d  t h e ' ' s t r o n g  ly f e l t  s e n t i m e n t  o f  t h e  

A l a s k a  F e d e r a t i o n  of N a t i v e s  T a s k  F o r c e  t h a t  N a t i v e  c o r p o r a t i o n s  

s h o u l d  n o t  b e  g o v e r n e d  b y  a s e p a r a t e  c o d e .  If t h e y  are t o  p l a y  

a v i t a l  s o c i a l  a n d  e c o n o m i c  r o l e  in a d v a n c i n g  t h e  i n t e r e s t s  of 

t h e i r  s h a r e h o l d e r s ,  it w a s  f e l t  t h a t  t h e s e  c o r p o r a t i . o n s  c a n n o t  

b e  h o b b l e d  b y  s o m e  u n i q u e  s t a t u t o r y  s c h e m e  c a u s i n g  d o u b t  a n d  

e n c o u r a g i n g  l i t i g a t i o n  as t o  t h e i r  p o w e r s  a n d  r e s p o n s i b i l i t i e s .

S p e c i f i c  f e a t u r e s :  T w o  s p e c i f i c  f e a t u r e s  of  th e p r o p o s e d

l e g i s l a t i o n  a r e  w o r t h y  o f  s p e c i a l  m e n t i o n .  T h e y  r e l a t e  t o  

s h a r e h o l d e r  l i t i g a t i o n  and a n  a b u s e  of l i m i t e d  l i a b i l i t y .

S h a r e h o l d e r  a c t i o n s  b r o u g h t  in t h e  n a m e  of t h e  c o r p o r a t i o n  

( d e r i v a t i v e  s u i t s )  w e r e  p r e v i o u s l y  u n r e g u l a t e d  b y  s t a t u t e  in 

A l a s k a .  In o t h e r  j u r i s d i c t i o n s  f e w  a r e a s  of  c o r p o r a t e  l a w  h a v e  

p r o v e n  a g r e a t e r  s o u r c e  o f  c o n f l i c t .  O n  t h e  o n e  h a n d ,  t h e  

a b i l i t y  o f  a s i n g l e  s h a r e h o l d e r  t o  b r i n g  an  a c t i o n  a g a i n s t  a 

d i r e c t o r  o r  o f f i c e r  of t h a t  c o r p o r a t i o n  a n d  t o  r e c o v e r  f o r  a 

b r e a c h  of t h e  J u t y  of l o y a l t y  o r  c a r e  o w e d  to t h e  e n t i t y  h a s  , 
b e e n  h a i l e d  as an e s s e n t i a l  w e a p o n  in t h e  f i g h t  for s o c i a l



r e s p o n s i b i l i t y .  Y e t  it c a n n o t  b e  d e n i e d  t h a t  s u c h  l i t i g a t i o n  is 

b o t h  t i m e  c o n s u m i n g  a n d  c o s t l y .  F u r t h e r ,  t h e r e  is an u n h a p p y  

h i s t o r y  o f  s h a r e h o l d e r s  c o m m e n c i n g  an a c t i o n  o n  t h e  m o s t  t e n u o u s  

o f  g r o u n d s  in t h e  h o p e  t h a t  t h e  d e f e n d a n t s  w o u l d  b u y  t h e i r  p e a c e  

w i t h  an o u t  o f  c o u r t  s e t t l e m e n t  r a t h e r  t h a n  s t a n d  a n d  d e f e n d  

t h e i r  r e c o r d .  M o n e y  p a i d  i n  t h i s  f a s h i o n  w a s  u s u a l l y  p o c k e t e d  

b y  t h e  s h a r e h o l d e r  e v e n  t h o u g h  t h e  a l l e g e d  i n j u r y  had  b e e n  to 

t h e  c o r p o r a t i o n .  T h i s  o b v i o u s  a b u s e  h a s  b e e n  t e r m e d  a " s t r i k e  

s u i t . "  T h e  c h a l l e n g e  i s  t o  d r a f t  a s t a t u t e  w h i c h  f a c i l i t a t e s  

t h e  l e g i t i m a t e  d e r i v a t i v e  a c t i o n  w h i l e  at t h e  s a m e  t i m e  r e m o v i n g  

t h e  f i n a n c i a l  i n c e n t i v e s  f r o m  t h e  s t r i k e  s u i t .  S e c t i o n  

1 0 . 0 6 . 4 3 5  o f  t h e  p r o p o s e d  C o d e  is t h e  m o s t  b a l a n c e d  and s p e c i f i c  

d e r i v a t i v e  s u i t  s t a t u t e  i n  t h e  U n i t e d  S t a t e s .  It c o m b i n e s  t h e  

b e s t  f e a t u r e s  o f  f e d e r a l ,  C a l i f o r n i a ,  N e w  Y o r k ,  and D e l a w a r e  

a p p r o a c h e s  t o  t h i s  p r e v i o u s l y  u n r e g u l a t e d  a r e a .  In a J u n e ,  1 9 8 4  

a d d r e s s  b e f o r e  a s e c t i o n  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n ,  P r o f e s ­

s o r  R o b e r t  H a m i l t o n ,  w h o  a c t e d  as t h e  r e p o r t e r  in f r a m i n g  t h e  

r e c o m m e n d e d  c o n t e n t  of t h e  R e v i s e d  M o d e l  A c t ,  p r a i s e d  t h e  C o m ­

m i s s i o n ' s  e f f o r t s  a n d  w o r k  p r o d u c t  in t h i s  i m p o r t a n t  r e g a r d .

L i m i t e d  l i a b i l i t y  is a n  e x t r a o r d i n a r y  a d v a n t a g e  a f f o r d e d  to 

t h o s e  c i t i z e n s  w h o  e l e c t  t o  d o  b u s i n e s s  in t h e  c o r p o r a t e  f o r m .  

I n  u n d e r t a k i n g  i t s  s t u d y ,  t h e  C o m m i  s s i o n  h a s  b e e n  c o n c e r n e d  w i t h  

t h e  b a l a n c e  b e t w e e n  t h e  l e g i t i m a t e  i n t e r e s t  of e n t e r p r i s e r s

a g a i n s t  t h e  n o t  i n f r e q u e n t  f a c t  of a n d  c o n s t a n t  p o t e n t i a l  f o r  

a b u s e  o f  o t h e r  c i t i z e n s  w h o  m u s t  d e a l ,  v o l u n t a r i l y  or

i n v o l u n t a r i l y ,  w i t h  a c o r p o r a t e  e n t i t y .  N o  p r o v i s i o n  o f  t h e  

p r o p o s e d  C o d e  h a s  d r a w n  m o r e  i n t e r e s t ,  c o m m e n t ,  and c r i t i c i s m  

t h a n  S e c t i o n  . 4 8 8  of the  d r a f t  i n t r o d u c e d  b y  L e g i s l a t i v e  C o u n c i l  

a s  H . B .  3 4 3  a n d  S . B .  2 4 6  in t h e  T h i r t e e n t h  L e g i s l a t u r e .  B e c a u s e  

o f  t h i s  i n t e r e s t  and t h e  v a r i e t y  o f  s t r o n g l y  h e l d  b e l i e f s  

a d v a n c e d  b y  a n u m b e r  of a t t o r n e y s  w h o  h a v e  t e s t i f i e d  ’n h e a r i n g s  

b e f o r e  t h e  l a s t  L e g i s l a t u r e ,  I w o u l d  l i k e  to e x p l a i n  t h e

C o m m i s s i o n ' s  p e r c e p t i o n  o f  a s o c i a l  p r o b l e m ,  r e c o u n t  h o w  t h e

C o m m i s s i o n  o r i g i n a l l y  p r o p o s e d  t o  r e s o l v e  t h a t  p r o b l e m ,  a n d  

e x p l a i n  t h e  c h a n g e s  n o w  s u g g e s t e d  b y  t h e  C o m m i s s i o n  in t h a t  

a p p r o a c h .  , l;

It i s  an a s s u m p t i o n  o n  t h e  p a r t  o f  t h o s e  d o i n g  b u s i n e s s  in 

t h e  c o r p o r a t e  f o r m  t h a t  t h e i r  p e r s o n a l  a s s e t s  a r e  i n s u l a t e d  f r o m  

c r e d i t o r  c l a i m s  a g a i n s t  t h e  c o r p o r a t i o n .  T h i s  i n s u l a t i o n  f r o m  

p e r s o n a l  r e s p o n s i b i l i t y  i s  a p r i v i l e g e  c o n f e r r e d  b y  t h e  s t a t e  

u p o n  s o m e  c i t i z e n s  w h i c h  w o r k s  t o  t h e  s u b s t a n t i a l  e c o n o m i c  

i n j u r y  of  o t h e r s .  T h e  C o m m i s s i o n  s u g g e s t s  t h a t  s u c h  an e x t r a o r ­

d i n a r y  p r i v i l e g e  is n o t ,  a n d  s h o u l d  n o t  b e ,  w i t h o u t  l i m i t s .  In 

t h e  m a r k e t p l a c e ,  l a r g e  i n s t i t u t i o n a l  l e n d e r s  a n d  s u p p l i e r s  a r e  

p r o t e c t e d  b y  t h e  p r e s e n c e  o f  m a r k e t  l e v e r a g e ,  t h e  a d v i c e  of 

c o u n s e l ,  a n d  s i g n i f i c a n t  e x p e r i e n c e .  T h i s  s t r e n g t h  a l l o w s  t h e m  

t o  i n s i s t  t h a t  p a r t i c i p a n t s  in a c o r p o r a t e  v e n t u r e  c o n s i d e r e d  a 

p o o r  r i s k  p l e d g e  t h e i r  p e r s o n a l  l i a b i l i t y  as g u a r a n t o r s  o f  t h e  

c o r p o r a t e  o b l i g a t i o n .  If a t o r t  c l a i m  a r i s e s ,  a n d  t h e  v i c t i m ' s  

i n j u r y  o r  l o s s  e x c e e d s  t h e  c o r p o r a t i o n ' s  a s s e t s ,  t h e r e  a r e  

c o m m o n  l a w  d o c t r i n e s  to " p i e r c e  t h e  c o r p o r a t e  v e i l "  and o b t a i n  

t h e  p e r s o n a l  a s s e t s  of s h a r e h o l d e r s .  C o n t i n g e n t  f e e  a r r a n g e ­

m e n t s ,  w h e r e b y  t h e  t o r t  v i c t i m ' s  l a w y e r  is p a i d  o n l y  if t h e r e  is



a r e c o v e r y  f r o m  t h e  d e f e n d a n t ,  o f f e r  a r e a s o n a b l e  p r o b a b i l i t y  

t h a t  t h e  t o r t  v i c t i m  c a n  f i n d  l e g a l  r e p r e s e n t a t i o n .  H o w e v e r ,  

t h i s  c o m b i n a t i o n  of e c o n o m i c  a n d  l e g a l  s e l f - h e l p  f o r  t h i r d  

p a r t i e s  h a s  f a i l e d  t o  p r o t e c t  t h e  c l a s s  o f  i n d i v i d u a l s  m o s t  

f r e q u e n t l y  v i c t i m i z e d .  T h e s e  a r e  t h e  c r e d i t o r s  of b u s i n e s s e s  

w h i c h  a r e  i n c o r p o r a t e d  w i t h  i n s u b s t a n t i a l  a s s e t s  a n d  t h e r e a f t e r  

o p e r a t e d  f o r  t h e  c o n v e n i e n c e  o f  o w n e r s  f o r  s o  l o n g  as t h i s  

p r o v e s  a d v a n t a g e o u s .  T h e r e a f t e r ,  t h e  c o r p o r a t i o n  is s i m p l y  

a b a n d o n e d ,  u s u a l l y  w i t h o u t  a n y  e f f o r t  t o  c o m p l y  w i t h  t h e  s t a t u ­

t o r y  p r o c e d u r e s  f o r  c o r p o r a t e  d i s s o l u t i o n .  W h e n  t h i s  h a p p e n s ,  

s u p p l i e r s ,  m a t e r i a l m e n ,  e m p l o y e e s ,  a n d  o t h e r s  w h o  h a v e  e x t e n d e d  

i n f o r m a l  c r e d i t  t o  t h e  b u s i n e s s  a r e  l e f t  w i t h o u t  p r a c t i c a l  

r e c o u r s e .  B e c a u s e  t h e i r  b u s i n e s s  r e l a t i o n s h i p s  h a v e  b e e n  i n f o r ­

m a l ,  it is r a r e l y  t h e  c a s e  t h a t  t h e y  w i l l  h a v e  c o n t r a c t e d  f o r  

t h e  p e r s o n a l  l i a b i l i t y  o f  t h o s e  o p e r a t i n g  b e h i n d  t h e  c o r p o r a t e  

v e i l .  B e c a u s e  t h e i r  u n p a i d  c l a i m s  r a r e l y  e x c e e d  a f e w  t h o u s a n d  

d o l l a r s ,  t h e  c o s t  of  l i t i g a t i o n  m a k e s  l e g a l  r e m e d i e s  i m p r a c t i ­

c a l .  T h e  n e t  r e s u l t  is t h a t  t h e s e  c r e d i t o r s  a b s o r b  a l o s s  w h i c h  

t h e y  t h e n  p a s s  o n  t o  t h e  g e n e r a l  p u b l i c  in t h e  f o r m  of h i g h e r  

p r i c e s  f o r  t h e i r  g o o d s  a n d  s e r v i c e s .  In t h e  w o r s t  c a s e ,  t h e y

s i m p l y  g o  o u t  o f  b u s i n e s s ,  d e p r i v i n g  t h e  p u b l i c  of t h e i r

p r e s e n c e  as c o m p e t i t o r s ,  e m p l o y e r s ,  a n d  t a x p a y e r s  in t h e  

c o m m u n  i t y .

T o  d a t e ,  t h e  o n l y  j u r i s d i c t i o n  w h i c h  h a s  c o n s i s t e n t l y  a t ­

t e m p t e d  t o  a d d r e s s  t h i s  p r o b l e m  h a s  b e e n  N e w  Y o r k .  A s  e a r l y  as  

1 8 4 8 ,  t h a t  s t a t e  i m p o s e d  p e r s o n a l  l i a b i l i t y  o n  s h a r e h o l d e r s  f o r  

a n y  u n p a i d  c l a i m s  o f  c o r p o r a t e  s e r v a n t s  o r  e m p l o y e e s .  W h i l e  

t h a t  l i a b i l i t y  h a s  b e e n  m o d i f i e d ,  it r e m a i n s  a f e a t u r e  of  N e w  

Y o r k ' s  B u s i n e s s  C o r p o r a t i o n  L a w .  A f t e r  l e n g t h y  d e b a t e ,  w h i c h  

i n c l u d e d  c o n s u l t a t i o n  w i t h  i m m e d i  a t e  p a s t  a n d  p r e s e n t  o f f i c i a l s  

in t h e  D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  t h e

C o m m i s s i o n  d e c i d e d  to  c o n f r o n t  t h e  p r o b l e m  in a d i f f e r e n t  m a n ­

n e r .  P l a c i n g  l i a b i l i t y  on  t h e  s h a r e h o l d e r s  w a s  r e j e c t e d  b e c a u s e  

it w o u l d  f r e q u e n t l y  e x p o s e  i n d i v i d u a l s  w h o  m a y  h a v e  h a d  n o

a c t i v e  p a r t  in r u n n i n g  t h e  b u s i n e s s  a l o n g  w i t h  t h o s e  w h o  s h o u l d  

b e  h e l d  a c c o u n t a b l e .  I n s t e a d ,  t h e  C o m m i s s i o n  p r o p o s e d  a s e c o n ­

d a r y  l i a b i l i t y  on  t h e  p a r t  of  d e s i g n a t e d  d i r e c t o r s  a n d  o f f i c e r s ,  

o n  t h e  t h e o r y  t h a t  t h e s e  i n d i v i d u a l s  h a v e  e i t h e r  m a d e  all of  t h e  

b u s i n e s s  d e c i s i o n s  o r  h a v e  h a d  it w i t h i n  t h e i r  i m m e d i a t e  p o w e r  

t o  d i s c i p l i n e  t h o s e  w h o  h a v e  r u n  t h e  c o r p o r a t i o n .  A s  i n i t i a l l y  

p r o p o s e d ,  t h e i r  l i a b i l i t y  w a s  b o t h  s e c o n d a r y  a n d  l i m i t e d .  It

w a s  s e c o n d a r y  in t h a t  all c r e d i t o r s  m u s t  f i r s t  e x h a u s t  t h e  

a s s e t s  of t h e  d e f u n c t  c o r p o r a t i o n  b e f o r e  a n y  c l a i m  a g a i n s t  

d i r e c t o r s  o r  o f f i c e r s  m a y  a r i s e .  It w a s  a l s o  l i m i t e d  in t h a t

S e c t i o n  . 4 8 8  m a d e  n o  e f f o r t  t o  p r o t e c t  p a r t i e s  w h o  h a d  a t r a d i ­

t i o n a l  o p p o r t u n i t y  to  b a r g a i n  f o r  g r e a t e r  l i a b i l i t y ,  s u c h  as 

b a n k s  a n d  o t h e r  i n s t i t u t i o n a l  l e n d e r s .  L i a b i l i t y  a r o s e  o n l y  in 

f a v o r  o f  c o n t r a c t  i n d e b t e d n e s s  f o r  m a t e r i a l s ,  s u p p l i e s ,  i n v e n -  

t o r y ,  o r  s e r v i c e s  f u r n i s h e d  w i t h i n  A l a s k a .  F u r t h e r ,  t h a t  l i a b i ­

l i t y  w a s  l i m i t e d  t o  t w e n t y - f i v e  t h o u s a n d  d o l l a r s  on a n y  c o n t r a c t  

i n d e b t e d n e s s .  F i n a l l y ,  i n d i v i d u a l s  w e r e  f r e e  t o  p r e c l u d e  t h e  

l i a b i l i t y  c r e a t e d  b y  S e c t i o n  . 4 8 8  b y  t h e  t e r m s  of a w r i t t e n

c o n t r a c t .



C r i t i c a l  c o m m e n t  d i r e c t e d  at S e c t i o n  . 4 8 8  h a s  b e e n  r e v i e w e d  

a n d  g i v e n  s e r i o u s  c o n s i d e r a t i o n  b y  t h e  C o m m i s s i o n .  W h i l e  s o m e  

p e r s o n s  f e l t  t h a t  t h e r e  s h o u l d  b e  n o  d i s c i p l i n e  of  t h e  l i m i t e d  

l i a b i l i t y  p r i v i l e g e  b e y o n d  t h a t  s u g g e s t e d  at c o m m o n  l a w ,  o t h e r s  

o b j e c t e d  t o  t w o  f e a t u r e s  o f  t h e  C o m m i s s i o n ' s  s u g g e s t i o n :  t h e

v e r y  l a r g e  p o t e n t i a l  f o r  l i a b i l i t y  w h e n  t h e  l i m i t a t i o n  w a s  

$ 2 5 , 0 0 0  p e r  c r e d i t o r ;  a n d  t h e  p o t e n t i a l  t h a t  a c o u r t  c o u l d  

i n t e r p r e t  t h e  o r i g i n a l  l a n g u a g e  t o  f i x  l i a b i l i t y  on  an a s s i s t a n t  

s e c r e t a r y  o r  s o m e  o t h e r  s u b o r d i n a t e  o f f i c e r .  U p o n  r e c o n s i d e r a ­

t i o n ,  t h e s e  c r i t i c i s m s  h a v e  b e e n  d e e m e d  v a l i d  a n d  a c c o r d i n g l y  

t h e  C o m m i s s i o n  n o w  r e c o m m e n d s  a s i g n i f i c a n t l y  a l t e r e d  p r o v i s i o n  

on  s e c o n d a r y  l i a b i l i t y  f o r  d i r e c t o r s  a n d  c e r t a i n  o f f i c e r s .

A s  c u r r e n t l y  r e v i s e d ,  t h e  r e c o m m e n d e d  p r o v i s i o n  on  s e c o n ­

d a r y  l i a b i l i t y  d i f f e r s  in t h r e e  i m p o r t a n t  p a r t i c u l a r s  f r o m  t h e  

o n e  s u b m i t t e d  t o  t h e  T h i r t e e n t h  L e g i s l a t u r e .  F i r s t ,  s u b - s e c t i o n

( a )  h a s  b e e n  a m e n d e d  t o  m a k e  c l e a r  t h a t  t h e  o n l y  p e r s o n s  p o t e n ­

t i a l l y  l i a b l e  a r e  d i r e c t o r s  ( o r  t h e i r  d e l e g a t e s )  a n d  t h r e e  s p e c i ­

f i c  o f f i c e r s  in a n y  A l a s k a  c o r p o r a t i o n .  In t h e  i n s t a n c e  of  a 

f o r e i g n  c o r p o r a t i o n  d o i n g  in b u s i n e s s  in A l a s k a ,  if t h e  l a w  of 

i t s  s t a t e  of  i n c o r p o r a t i o n  p e r m i t s  s u b s t i t u t e s  f o r  t h e  o f f i c e r s  

w h o  w o u l d  o t h e r w i s e  h a v e  l i a b i l i t y ,  s u c h  p e r s o n s  a r e  l i a b l e  to 

A l a s k a n s  f o r  d e b t s  a r i s i n g  f r o m  t r a n s a c t i o n s  in o u r  s t a t e .  T h e  

o b j e c t i o n  t h a t  a n y  e m p l o y e e  p e r f o r m i n g  at t h e  c o m m a n d  of t h e  

c o r p o r a t e  p r e s i d e n t  m i g h t  be  l i a b l e  is t h u s  e x p r e s s l y  p r e c l u d e d .  

S e c o n d ,  t h e  p e r i o d  o f  l i a b i l i t y  f o r  an i n c o r p o r a t o r  is n o w  c l e a r ­

l y  d e f i n e d  b y  t h e  n e w  s u b - s e c t i o n  ( b ) .  T h i r d ,  t h e  m a x i m u m  e x p o ­

s u r e  h a s  b e e n  r e d u c e d  b y  9 0 %  t o  $ 2 , 5 0 0  p e r  c l a i m a n t ,  r a t h e r  t h a n  

$ 2 5 , 0 0 0 ,  b y  t h e  a m e n d e d  c o n t e n t  o f  s u b - s e c t i o n  ( d ) .  As  r e d r a f t ­

e d ,  t h e  l i a b i l i t y  p r e s e r v e d  b y  t h i s  p r o v i s i o n  w i l l  w o r k  o n l y  in 

f a v o r  o f  t h e  s m a l l e s t  c r e d i t o r s  f o r  w h o m  t h e  c o s t  of l i t i g a t i o n  

w o u l d  b e  t o t a l l y  o u t  of p r o p o r t i o n  to  a n y  v i n d i c a t i o n  of t h e i r  

j u s t  c l a i m s .

A s  t h e  C o u n c i l  is d o u b t  1 es  s .. a w a r e  , p r i o r  v e r s i o n s  of t h i s  

p r o p o s e d  A l a s k a  C o r p o r a t i o n s  C o d e  w e r e  i n t r o d u c e d  in M a r c h ,  

1 9 8 2 ,  a n d  M a r c h ,  1 9 8 3 .  T h e  p r e s s  of  b u s i n e s s  p r e c l u d e d  i t s  

c o n s i d e r a t i o n  in t h e  f i r s t  s e s s i o n  of t h e  T h i r t e e n t h  L e g i s l a ­

t u r e .  In  t h e  s e c o n d  s e s s i o n ,  t h e  r e c o m m e n d e d  C o d e  w a s  r e p o r t e d  

w i t h  a " d o  p a s s "  r e c o m m e n d a t i o n  o u t  o f  t h e  S e n a t e  L a b o r  a n d  

C o m m e r c e  C o m m i t t e e .  It h a d  n o t  m o v e d  f u r t h e r  at t h e  e x p i r a t i o n  

of t h e  T h i r t e e n t h  L e g i s l a t u r e .  T n e  C o m m i s s i o n  h a s  a t t e m p t e d  t o  

f i n d  in s u c h  c i r c u m s t a n c e s  f u r t h e r  o p p o r t u n i t y  t o  r e f i n e  t h e

p r o p o s e d  C o d e  a n d  t o  e x p o s e  i t s  c o n t e n t s  t o  i n t e r e s t e d  s e g m e n t s

of  t h e  c o m m u n i t y .  In a d d i t i o n  t o  t h e  a c t i v i t i e s  s u m m a r i z e d  in 

m y  l e t t e r  of M a r c h  3, 1 9 8 3 ,  m e m b e r s  of  t h e  C o m m i s s i o n  a p p e a r e d

as w i t n e s s e s  b e f o r e  b o t h  H o u s e  a n d  S e n a t e  C o m m i t t e e s .  R e p r e s e n ­

t a t i v e s  o f  t h e  A l a s k a  F e d e r a t i o n  of  N a t i v e s  a l s o  a p p e a r e d  

e x p r e s s i n g  o r a l l y  t h e i r  s u p p o r t  f o r  p a s s a g e  o f  t h i s  C o d e ,  w h i c h  

t h e y  h a v e  a s s e r t e d  in w r i t i n g  t o  m e m b e r s  o f  t h e  l e a d e r s h i p  in

b o t h  b o d i e s .  T h e  i n i t i a l  a n d  f i n a l  d r a f t s  of t h e  p r o p o s e d

R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  w e r e  c a r e f u l l y  r e v i e w e d ,  

as w e l l  as  t h e  c o m m e n t s  of i t s  r e p o r t e r  w h o  a p p e a r e d  in A n c h o r ­

a g e  d u r i n g  t h e  J u n e  c o n v e n t i o n  of t h e  A l a s k a  B a r  A s s o c i a t i o n .  

M a n y  p o s i t i v e  s u g g e s t i o n s  w e r e  f o u n d  in t h e  c o m m e n t s  r e c e i v e d



f r o m  n u m e r o u s  q u a r t e r s .  T h e  o r i g i n a l  r e c o m m e n d e d  c o n t e n t  o f  t h e  

A l a s k a  C o r p o r a t i o n s  C o d e  c o n t i n u e d  t h e  s t r o n g  i n f l u e n c e  of  t h e  

o r i g i n a l  M o d e l  A c t .  In a m u c h  s i m p l i f i e d  a n d  m o r e  u n d e r s t a n d ­

a b l e  o r g a n i z a t i o n a l  s c h e m e ,  t h a t  i n f l u e n c e  c o n t i n u e s ,  b u t  is  n o w  

h e a v i l y  a u g m e n t e d  b y  t h e  w o r k  p r o d u c t  o f  t h e  d r a f t e r s  of  t h e

R e v i s e d  M o d e l  A c t .  T h e  C o m m i s s i o n  r e c o m m e n d s  t h a t  t h e  o r g a n i z a ­

t i o n a l  s c h e m e  o f  t h e  n e w  C o d e  b e  a d a p t e d  f r o m  t h a t  o f  t h e  N e w

Y o r k  B u s i n e s s  C o r p o r a t i o n  L a w .  In c o n t r a s t  t o  t h e  m o r e  e l a b o ­

r a t e  o r g a n i z a t i o n  a d o p t e d  f o r  t h e  R e v i s e d  M o d e l  A c t ,  t h e  a t ­

t a c h e d  p r o p o s a l  d r a w s  r e l a t e d  p r o v i s i o n s  of  t h e  s t a t u t e  t o g e t h e r  

i n t o  t w e l v e  s u b s t a n t i v e  a r t i c l e s  c r e a t i n g  a c o m p r e h e n s i v e  a n d  

e a s i l y  u n d e r s t a n d a b l e  o r g a n i z a t i o n .

R e s p e c t f u l l y  s u b m i t t e d ,

J o h n  W. A b b o t t ,  C h a i r m a n  

A l a s k a  C o d e  R e v i s i o n  

C o m m i  ss i o n

A t t  a c h m e n  t

A R T I C L E  4: C o r p o r a t e  F i n a n c e

I t e m  2. R e s t r a i n t s  u p o n '  d i s t r i b u t i o n s :  at p a g e  71 t h e

O f f i c i a l  C o m m e n t  s h o u l d  b e  m o d i f i e d  a n d  e x p a n d e d  as f o l l o w s :

S 6 C •
3 5 8 - 3 8 3  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n s  1 0 . 0 6 . 3 5 8 - 3 8 3 . I N ­

T R O D U C T I O N :  S T A T U T O R Y  R E S T R A I N T S  U P O N  T H E  D I S S I P A T I O N  O F

C O R P O R A T E  A S S E T S  - -  T H E  " F I N A N C I A L S "  O F  T H E  A L A S K A  C O R P O R A ­

T I O N S  C O D E .  [ T h e  o f f i c i a l  c o m m e n t ,  p p .  6 4 - 7 8  of  t h e  J o u r n a l  

S u p p l e m e n t  s h o u l d  b e  a m e n d e d  as f o l l o w s :  t h e  t e x t  f r o m  p a g e

64 u p  t o  t h e  f i r s t  f u l l  p a r a g r a p h  on p a g e  71 r e m a i n s  u n -

8
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c h a n g e d .  T h e  f i r s t  f u l l  p a r a g r a p h  o n  p a g e  71 s h o u l d  

m o d i f i e d  a n d  e x p a n d e d  as f o l l o w s ] :

In  1 9 8 0 ,  t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  

c o n c l u d e d  t h a t  b o t h  t h e  s u b s t a n t i v e  s c h e m e  a n d  d e f e r ­

e n c e  t o  t h e  a c c o u n t i n g  p r o f e s s i o n  p i o n e e r e d  in C a l i f o r ­

n i a  w e r e  w o r t h y  m o d e l s  f o r  t h e  n e w  A l a s k a  C o r p o r a t i o n s  

C o d e .  W h i l e  t h i s  r e c o m m e n d a t i  o n  w a s  p e n d i n g  i n t h e  

L e g i s l a t u r e ,  a f i n a l  r e c o m m e n d e d  d r a f t  o f  t h e  R e v i  s e d  

M o d e l  B u s i n e s s  C o r p o r a t i  on A c t  w a s  p u b l i  s h e d .  T h e

o f f i c i a l  c o m m e n t  to  S e c t i  on  6 . 4 0  m a k e s  i t c l e a r  t h a t

t h e  f r a m e r s  o f  t h a t  r e c o m m e n d e d  s t a t u t e  a g r e e  t h a t

c l a s s i c a l  c o n c e p t s  of  l e g a l  a c c o u n t i  n g p r e d i c a t e d  u p o n  

v a r i o u s  t y p e s  o f  " s u r p l u s "  a r e  t o  be  d i s c a r d e d .  H o w ­

e v e r  , t h e  R e v i s e d  M o d e l  A c t  r e l i e s  u p o n  an e q u i t a b 1 e 

i n s o l v e n c y  t e s t  r a t h e r  t h a n  t h e  r a t i o / a s s e t s  s u r p l u s  

s t a n d a r d  p i o n e e r e d  i n C a  1 i f o r n  i a . F u r t h e r  , t h e  R e v i  s e d

M o d e l  A c t  w o u 1 d n o t  r e q u i r e  u t i l i z a t i o n  of G e n e r a l l y

A c c e p t e d  A c c o u n t i n g  P r i n c i p l e s ,  i n s i s t i n g  o n  1 y u p o n

' i
" p r a c t i c e s  a n d  p r i n c i p l e s  t h a t  a r e  r e a s o n a b l e  i n t h e  

c i r c u m s t a n c e s .  . . . 11

In 1 9 8 4 ,  t h e  C o m m i  s s i  on  c o n s i d e r e d  t n e  p o s i t i o n  of  

t h e  f r a m e r s  o f  t h e  R e v i s e d  M o d e l  A c t  a n d  p a r t i  a l l y  

c o n c u r r e d  in t h e i r  j u d g m e n t . T h e y  r e j e c t e d  t o t a l  r e -

1 i a n c e  u p o n  an e q u i t a b l e  i n s o l v e n c y  t e s t  a n d  c o n t i n u e d  

t o  r e c o m m e n d  a d o p t i o n  o f  t h e  r a t i o / a s s e t s  s u r p l u s  t e s t  

n o w  e m b o d  i ed  i n S e c t i o n  . 3 5 8 .  T h e  C o m m i  ssi o n  n o t e d  

t h a t  t h e  r a t i o / a s s e t s  s u r p l u s  t e s t  of S e c t i o n  5 0 0  of



t h e  C a l i f o r n i a  G e n e r a l  C o r p o r a t i  o n  L a w  h a s  b e e n  i n

e f f e c t  in t h a t  j u r i s d i c t i o n  s i n c e  1 9 7 7  a n d  a p p e a r s  

q u i t e  s u c c e s s f u l . N o t  a s i n g l e  r e p o r t e d  c a s e  e x i s t s  

s u g g e s t  i n g  t h a t  t h e  c o n c e p t  i s d i f f i c u l t  t o  c o m p r e h e n d  

o r  a p p 1 y . B y  c o n t r a s t , t h e r e  i s n o e x p e r i e n c e  w i t h  t h e  

t e s t  s u g g e s t e d  b y  t h e  R e v i  s e d  M o d e l  A c t . F i n a l l y ,  t h e  

p r o t . e c t i  o n  o f  c r e d i  t o r s  a f f o r d e d  b y  r e q u i r i n g  t h e  

r e  t e n t  i on  o f  f i v e  d o l l a r s  i n a s s e t s  f o r  e v e r y  f o u r  

d o l l a r s in c o r p o r a t e  l i a b i l i t i e s  w a s  j u d g e d  p a r t  o f  t h e  

p r u d e n t  b a l a n c e  s o u g h t  b e t w e e n  t h e  1 e g i  t i m a t e  q u e s t  f o r  

e n t r e p r e n e u r i a l  a c t  i v i t y  a n d  f i s c a l  r e s p o n s i b i l i t y . 

Linder t h e  sc h e m e  of  t h e  A C C , t h e  c r i t e r i a  o f  S e c t i o n  

. 3 5 8  a r e  s u p p l e m e n t e d  b y  t h e  e q u i t a b l e  i n s o l v e n c y  t e s t  

e m b o d i  e d  in S e c t i  on . 3 6 0 ,  a n d  t h e  p r o t e c t i o n  o f  l i q u i ­

d a t i o n  p r e f e r e n c e s  f o r  s e n i o r  s h a r e s  c o n t a i n e d  i n S e c ­

t i o n  . 3 6 3 .

H o w e v e r , S e c t i o n  . 9 7 0 ( 5 )  w a s  a m e n d e d  t o  r e m o v e  t h e

c

g e n e r a l  i n s i s t e n c e  u p o n  t h e  o b i i  g a t o r y  u t i l i z a t i o n  o f  

G e n e r a l  1 y A c c e p t e d  A c c o u n t i n g  P r i n c i p l e s .  F o r  an e l a -
i !

b o r a t  i o n  o f  t h e  s t a n d a r d  n o w  e m b o d  i e d  i n t h a t  s e c t i o n ,

s e e  t h e  s p e c i f i c  o f f i c i  al c o m m e n  t , i n f r a .  H o w e v e r ,

n o t e  t h a t  in c e r t a i n  s e c t i o n s  ( e . g .  . 3 5 8 ( c ) ) ,  o b s e r ­

v a n c e  of  G e n e r a l l y  A c c e p t e d  A c c o u n t i n g  P r i n c i p l e s  f o r  

s p e c i f i c  d e t e r m i n a t i  o n s  is r e q u i r e d .  A c c o r d i n g l y ,  w i t h

t h e  m o d i f i c a t i o n s  h e r e i n a f t e r  n o t e d ,  A l a s k a  h a s  b e c o m e

t h e  s e c o n d  s t a t e  to a d o p t  t h e  r a t i o / a s s e t s  s u r p l u s  

t e s t .

[ T h e  r e m a i n i n g  t e x t  b e g i n n i n g  w i t h  t h e  p a r a g r a p h  T H E  T E S T  o n  p a g e

• * »
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71  t h r o u g h  p a g e  7 8  is u n c h a n g e d . ]

A R T I C L E  5. S H A R E H O L D E R S

I t e m  3. N o t i c e  R e q u i r e m e n t s :  T h e  C o m m i s s i o n  h a s  v o t e d  to

a l t e r  t h e  n o t i c e  f o r m u l a  f o r  s h a r e h o l d e r  a c t i o n  f r o m  t h e  m i n i m u m  

of  t w e n t y  a n d  m a x i m u m  o f  f i f t y  d a y s  c o n t a i n e d  in H B  3 4 3 .  S e c t i o n  

7 . 0 5  o f  t h e  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n  A c t  s u g g e s t s  a 

f o r m u l a  o f  a t e n  d a y  m i n i m u m  a n d  a s i x t y  d a y  m a x i m u m .  In r e c o n ­

s i d e r i n g  i t s  p o s i t i o n  t h e  C o m m i s s i o n  a f f i r m e d  t h e  t w e n t y  d a y  

m i n i m u m  n o t i c e  p e r i o d  as a c c o m m o d a t i n g  t h e  p h y s i c a l  a n d  c l i m a c t i c  

b a r r i e r s  t o  c o m m u n i c a t i o n  in A l a s k a .  H o w e v e r ,  t h e  s i x t y  d a y  

m a x i m u m  p e r i o d  f o r  e f f e c t i v e  n o t i c e  w a s  d e e m e d  a r e a s o n a b l e  

s u b s t i t u t e  f o r  t h e  f i f t y  d a y  p e r i o d  a n d  a d o p t e d  in t h e  i n t e r e s t  

o f  h a r m o n y  w i t h  t h e  R e v i s e d  M o d e l  A c t .

C H A N G E S :  T w o  p r o v i s i o n s  of HB  3 4 3  a r e  in n e e d  of a m e n d m e n t

•• .• 7 ■
t o  r e f l e c t  t h e  a l t e r e d  n o t i c e  f o r m u l a .

i i >

S e c t i o n  1 0 . 0 6 . 4 0 8 .  C L O S I N G  O F  T R A N S F E R  B O O K S  A N D  F I X I N G  

R E C O R D  D A T E .  [ p .  3 6  o f  H B  3 4 3  s h o u l d  b e  a m e n d e d  as f o l l o w s ] :

(a) T o  d e t e r m i n e  t h e  s h a r e h o l d e r s  e n t i t l e d  t o  n o t i c e  of o r  to 

v o t e  at a m e e t i n g  o f  s h a r e h o l d e r s  or  an a d j o u r n m e n t  of a m e e t i n g ,  

o r  t o  d e t e r m i n e  t h e  s h a r e h o l d e r s  e n t i t l e d  t o  r e c e i v e  p a y m e n t  of a 

d i v i d e n d ,  or  t o  d e t e r m i n e  t h e  s h a r e h o l d e r s  f o r  a n y  o t h e r  p r o p e r  

p u r p o s e ,  t h e  b o a r d  o f  a c o r p o r a t i o n  m a y  p r o v i d e  t h a t  t h e  s t o c k  

t r a n s f e r  b o o k s  s h a l l  b e  c l o s e d  f o r  a s t a t e d  p e r i o d  n o t  e x c e e d i n g  

6 9  7_0 d a y s .  If t h e  s t o c k  t r a n s f e r  b o o k s  a r e  c l o s e d  t o  d e t e r m i n e



s h a r e h o l d e r s  e n t i t l e d  t o  n o t i c e  o f  o r  t o  v o t e  at a m e e t i n g  of  

s h a r e h o l d e r s ,  t h e y  s h a l l  b e  c l o s e d  f o r  at l e a s t  2 0  d a y s  i m m e d i ­

a t e l y  p r e c e d i n g  t h e  m e e t i n g .

( b )  I n s t e a d  o f  c l o s i n g  t h e  s t o c k  t r a n s f e r  b o o k s ,  t h e  b y l a w s  

o r ,  in t h e  a b s e n c e  o f  an  a p p l i c a b l e  b y l a w ,  t h e  b o a r d  m a y  f i x  a 

d a t e  as  t h e  r e c o r d  d a t e  f o r  t h e  d e t e r m i n a t i o n  o f  s h a r e h o l d e r s .  

T h i s  r e c o r d  d a t e  m a y  n o t  b e  m o r e  t h a t  5 9  S0_ d a y s  a n d ,  in t h e  c a s e

of  a m e e t i n g  o f  s h a r e h o l d e r s ,  n o t  l e s s  t h a n  2 0  d a y s  b e f o r e  t h e

d a t e  on  w h i c h  t h e  p a r t i c u l a r  a c t i o n  r e q u i r i n g  t h e  d e t e r m i n a t i o n  

o f  s h a r e h o l d e r s  is t o  b e  t a k e n .  If t h e  s t o c k  t r a n s f e r  b o o k s  a r e  

n o t  c l o s e d  a n d  a r e c o r d  d a t e  is n o t  f i x e d  f o r  t h e  d e t e r m i n a t i o n  

of  s h a r e h o l d e r s  e n t i t l e d  t o  n o t i c e  o f  o r  t o  v o t e  at a m e e t i n g  o f  

s h a r e h o l d e r s  o r  f o r  t h e  d e t e r m i n a t i o n  o f  s h a r e h o l d e r s  e n t i t l e d  t o  

r e c e i v e  p a y m e n t  o f  a d i v i d e n d ,  t h e  d a t e  on  w h i c h  n o t i c e  of  t h e

m e e t i n g  is m a i l e d  o r  t h e  d a t e  on  w h i c h  t h e  r e s o l u t i o n  of t h e

b o a r d  d e c l a r i n g  t h e  d i v i d e n d  is a d o p t e d ,  is t h e  r e c o r d  d a t e  f o r  

t h e  d e t e r m i n a t i o n  o f  s h a r e h o l d e r s .  W h e n  a d e t e r m i n a t i o n  of  

s h a r e h o l d e r s  e n t i t l e d  t o  v o t e  a t  a m e e t i n g  o f  s h a r e h o l d e r s  h a s  

b e e n  m a d e  as p r o v i d e d  in t h i s  s e c t i o n ,  t h e  d e t e r m i n a t i o n  a p p l i e s  

t o  an a d j o u r n m e n t  of t h e  m e e t i n g  o f  s h a r e h o l d e r s .

S e c .

4 0 8  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 4 0 8  C L O S I N G  OF

T R A N S F E R  B O O K S  A N D  F I X I N G  R E C O R D  D A T E .  [ T h e  o f f i c i a l

c o m m e n t ,  p p .  9 1 - 9 2  of t h e  J o u r n a l  S u p p l e m e n t  s h o u l d  b e

a m e n d e d  t o  r e a d  as f o l l o w s ] :

S C O P E : O n e  of  t h e  e s s e n t i a l  a t t r i b u t e s  of c o r p o -



r a t e  s t a t u s  is t h e  f r e e  t r a n s f e r a b i l i t y  o f  s h a r e  

i n t e r e s t s .  S u c h  o n g o i n g  t r a n s a c t i o n s  t h r e a t e n  h a v o c  

w h e n  it is n e c e s s a r y  t o  d e t e r m i n e  t h e  i d e n t i t y  of

s h a r e h o l d e r s  w h o  m a y  b e  e n t i t l e d  t o  v o t e  in an a n n u a l

or  s p e c i a l  m e e t i n g  o r  t o  p a r t i c i p a t e  in a d i s t r i b u t i o n .

S e c .  4 0 8  p r o v i d e s  t h r e e  a l t e r n a t i v e s  f o r  e f f e c t i n g  

a d e t e r m i n a t i o n  as t o  s h a r e  m e m b e r s h i p  f o r  t h e s e  p u r ­

p o s e s .  U n d e r  t h e  f i r s t  a l t e r n a t i v e  t h e  b o a r d  m a y  s i m ­

p l y  c l o s e  t h e  s t o c k  t r a n s f e r  b o o k s .  S u c h  a c l o s u r e  

i n h i b i t s  t r a d i n g  in t h e  s h a r e s  a n d  h e n c e  t h e  s t a t u t o r y  

l i m i t a t i o n  o n  t h e  p e r i o d  o f  t i m e  d u r i n g  w h i c h  t h e  

t r a n s f e r  b o o k s  m a y  b e  c l o s e d  ( 6 0  7_0 d a y s ) .  A s e c o n d  

a l t e r n a t i v e  is f o r  t h e  b o a r d  t o  s i m p l y  d e c l a r e  a " r e ­

c o r d  d a t e "  f o r  s u c h  d e t e r m i n a t i o n .  S h a r e s  t r a d e d  a f t e r  

t h a t  d a t e  m a y  b e  e f f e c t i v e l y  t r a n s f e r r e d ,  b u t  t h e  c o r ­

p o r a t i o n  is u n d e r  n o  o b l i g a t i o n  t o  r e c o g n i z e  t h e  t r a n s ­

f e r e e  f o r  t h e  p u r p o s e  f o r  w h i c h  t h e  r e c o r d  d a t e  h a s  

b e e n  d e c l a r e d .  H e r e ,  t o o ,  s e c .  4 0 8 ( b )  i m p o s e s  a m a x i ­

m u m  o f  6 0  d a y s  b e f o r e  t h e  act,ion r e q u i r i n g  d e t e r m i n a ­

t i o n  o f  s h a r e h o l d e r s  u p o n  t h e  p o w e r  of  t h e  b o a r d  t o  

c l o s e  t h e  s t o c k  t r a n s f e r  b o o k s .  F i n a l l y ,  if t h e  b o a r d  

h a d  n e i t h e r  c l o s e d  t h e  t r a n s f e r  b o o k s  n o r  d e c l a r e d  a

r e c o r d  d a t e ,  t h e  d e f a u l t  m o d e  f o r  d e t e r m i n i n g  t h e  

s h a r e h o l d e r s  is to  a d o p t  t h e  d a t e  on w h i c h  t h e  n o t i c e

o f  t h e  m e e t i n g  is c a l l e d  or  t h ~  r e s o l u t i o n  of t h e  b o a r d  

d e c l a r i n g  t h e  d i s t r i b u t i o n  is a d o p t e d .  S h a r e h o l d e r s  of 

r e c o r d  on  t h o s e  d a t e s  o n l y  w o u l d  b e  r e c o g n i z e d .



C H A N G E  IN F O R M E R  A L A S K A  L A W : A C C  s e c .  4 0 8  is

p r e d i c a t e d  u p o n  5 e e t 4 8 R  3 0  ef t h e  M e d e T  A e t  w 4 t h  t w e  

m e d i f 4 e a t 4 e R S r  S e c t i  o n  7 . 0 5  o f  t h e  R e v i s e d  K o  d e 1 B u s i ­

n e s s  C o r p o r a t i o n  A c t  w i t h  o n e  m o d  i f i c a t  i o n . In b o t h

s u b s e c t i o n s  ( a )  a n d  ( b ) ,  t h e  R e v i s e d  M o d e l  A c t ' s  t e n  

d a y  m i n i m u m  p e r i o d  b e f o r e  t h e  a c t i o n  is t a k e n  h a s  b e e n  

e x t e n d e d  t o  t w e n t y  ( 2 0 )  d a y s  in s e c .  4 0 8 .  F o r m e r  A S  

1 0 . 0 5 . 1 4 4  h a d  u t i l i z e d  t h e  M o d e l  A c t ' s  t e n  d a y  p e r i o d .  

T h e  c h a n g e  in A C C  s e c .  4 0 8  w a s  a d o p t e d  in o r d e r  to  

f u r t h e r  t h e  g e n e r a l  u s e  o f  t w e n t y  d a y  n o t i c e  p e r i o d s

w h i c h  a r e  d e e m e d  a m o r e  r e a l  i st ic a c c o m m o d a t i  on  t o  

p h y s  i c a 1 a n d  c l i m a c t i c  b a r r i  e r s  t o  c o m m u n i c a t  i o n  i n 

A l a s k a .  S e v e n t y  a n d  s i x t y  d a y • 1 imi t a t i o n s  h a v e  r e ­

p l a c e d  t h e  f i f t y  d a y  f o r m u l a  in f o r m e r  A l a s k a  l a w  

r e s p e c t i n g  t h e  c l o s i n g  of  t r a n s f e r  b o o k s  or  f i x i n g  of a 

r e c o r d  d a t e .  T h i s  c h a n g e  b r i n g s  A l a s k a  1 a w  i n t o  c o m -  

p l i  a n c e w i t h  t h e  t e r m s  o f  t h e  R e v i s e d  M o d e l  B u s i n e s s

C o r p o r a t  i on  A c t , S e c t i  on 7 . 0 5 .  F i n a l l y ,  t h e  A C C  f o l ­

l o w s  t h e  R e v i s e d  M o d e l  A c t  in m a k i n g  a s h a r e h o l d e r
' i i

l i s t  c o m p i l e d  f r o m  t h e  c l o s e d  t r a n s f e r  b o o k s  or  b y

v i r t u e  of t h e  r e c o r d  d a t e  e f f e c t i v e  as t o  a n y  a d j o u r n ­

m e n t  of  t h e  m e e t i n g .  T h e  p h r a s e  in f o r m e r  A S  1 0 . 0 5 . 1 4 4

w h i c h  m o d i f i e d  t h i s  c o n c e p t  in t h e  e v e n t  of c l o s u r e  of 

t h e  s t o c k  t r a n s f e r  b o o k s  h a s  b e e n  e l i m i n a t e d .

I t e m  4. N o t i c e  r e q u i r e m e n t s  f o r  s h a r e h o l d e r  m e e t i n g s :

S e c .  1 0 . 0 5 . 4 1 0 .  N O T I C E  OF S H A R E H O L D E R S '  M E E T I N G S ,  [ p p .
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3 7  o f  H B  3 4 3  s h o u l d  b e  a m e n d e d  t o  r e a d  as f o l l o w s : ]  W r i t t e n  or 

^  p r i n t e d  n o t i c e  s t a t i n g  t h e  p l a c e ,  d a y ,  a n d  h o u r  of t h e  m e e t i n g

a n d ,  in t h e  c a s e  o f  a s p e c i a l  m e e t i n g ,  t h e  p u r p o s e  f o r  w h i c h  t h e  

| m e e t i n g  is c a l l e d ,  s h a l l  b e  d e l i v e r e d  n o t  l e s s  t h a n  2 0  o r  m o r e

t h a n  5 9  (50 d a y s  b e f o r e  t h e  d a t e  o f  t h e  m e e t i n g ,  e i t h e r  p e r s o n a l ­

ly  or  b y  m a i l ,  b y  o r  at t h e  d i r e c t i o n  o f  t h e  p r e s i d e n t ,  the 

s e c r e t a r y ,  t h e  o f f i c e r ,  o r  p e r s o n s  c a l l i n g  t h e  m e e t i n g ,  t o  e a c h  

s h a r e h o l d e r  o f  r e c o r d  e n t i t l e d  t o  v o t e  at t h e  m e e t i n g .  If 

cj m a i l e d ,  t h e  n o t i c e  is c o n s i d e r e d  d e l i v e r e d  w h e n  d e p o s i t e d  w i t h

p o s t a g e  p r e p a i d  in t h e  U n i t e d  S t a t e s  m a i l  a d d r e s s e d  to t h e  

"} s h a r e h o l d e r  at t h e  a d d r e s s  o f  t h e  s h a r e h o l d e r  as it a p p e a r s  on

t h e  s t o c k  t r a n s f e r  b o o k s  of t h e  c o r p o r  at i on_j_ o r , i f t h e  s h a r e ­

h o l d e r  s h a l l  h a v e  f i l e d  w i t h  t h e  s e c r e t a t y  of  t h e  c o r p o r a t i  on _a 

I w r i t t e n  r e q u e s t  t h a t  n o t i c e  be  m a i l e d  t o  s o m e  o t h e r  a d d r e s s ,

‘V  t h e n  d i r e c t e d  t o  t h a t  a d d r e s s . A n  a f f i d a v i t  of t h e  s e c r e t a r y  or

o t h e r  p e r s o n  g i v i n g  t h e  n o t i c e  jor o f  _a t r a n s f e r  a g e n t  of t h e  

c o r p o r a t  i on  t h a t  t h e  n o t i c e  r e q u i r e d  b y  t h i s  s e c t  i on h a s  b e e n

1

1
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qi y e n  s h a l l  b e  p r  i m a  f a c  i e e v i d e n c e  o f  t h e  f a c t s  t h e r e i n  s t a t e d

■ i i
S e c .

4 1 0  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 4 1 0  N O T I C E  O F

j S H A R E H O L D E R ' S  M E E T I N G S .  [ T h e  o f f i c i a l  c o m m e n t  at p p .

9 2 - 9 3  of  t h e  J o u r n a l  S u p p l e m e n t  s h o u l d  b e  a m e n d e d  to  

r e a d  as f o l l o w s ] :

S C O P E : A C C  s e c .  4 1 0  e s t a b l i s h e s  t h e  m i n i m u m  c o n ­

t e n t  a n d  t h e  m i n i m u m  a n d  m a x i m u m  t i m e  r e s t r a i n t s  on 

w r i t t e n  or  o r i n t e d  n o t i c e  f o r  a n n u a l  o r  s p e c i a l  m e e t ­

i n g s .  S u c h  n o t i c e  m u s t  be  " d e l i v e r e d "  n o t  l e s s  t n a n
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t w e n t y  ( 2 0 )  n o r  m o r e  t h a n  f 4 f t y  (§94 s i x t y  ( 6 0 )  d a y s  

b e f o r e  t h e  d a t e  of  e i t h e r  an a n n u a l  o r  s p e c i a l  m e e t i n g .  

In e v e r y  i n s t a n c e  t h e  n o t i c e  m u s t  s t a t e  t h e  p l a c e ,  d a y ,  

a n d  h o u r  o f  t h e  m e e t i n g .  W i t h  r e s p e c t  t o  s p e c i a l  

m e e t i n g s  o n l y ,  t h e  n o t i c e  m u s t  a l s o  d e c l a r e  t h e  p u r -  

p o s e ( s )  f o r  w h i c h  t h e  s h a r e h o l d e r s  a r e  b e i n g  c o n v e n e d .  

N o t e  t h a t  t h e  g e n e r a l  p r o v i s i o n s  o f  s e c .  4 1 0  a r e  s u b ­

j e c t  t o  s p e c i f i c  n o t i c e  r e q u i r e m e n t s  of  o t h e r  s e c t i o n s  

of t h i s  C h a p t e r .

A s s u m i n g  t h a t  t h e r e  h a s  b e e n  c o m p  1 i a n c e  w i t h  t h e  

t e r m s  o f  t h i s  s e c t i o n ,  t h e  r i s k  o f  d e l a y  o r  n o n - d e l i v ­

e r y  o f  t h e  n o t i c e  b y  t h e  p o s t a l  a u t h o r i t i e s  i s b o r n e  b y  

t h e  a d d r e s s e e .  A n  af f i d av i t w h i c h  c o m p  l i e s  w i t h  t h i s  

s e c t i  on i s p r i m a  f a c i e  e v i d e n c e  t_ha_t s u c h  s t e p s  h a v e  

b e e n  t a k e n  a n d  n o t i c e  t h e r e b y e f f e c t e d . S u c h  a p r i m a  

f a c i e  s h o w i n g  m a y  b e  o v e r c o m e  b y  c o n t r a r y  e v i d e n c e  

a d d u c e d  t o  t h e  s a t i  s f a c t i  on o f  t h e  t r i a l  c o u r t .

C H A N G E  IN F O R M E R  A L A S K A - - L A W ; A C C  'sec. 4 1 0  is

p r e d i c a t e d  u p o n  M e d e T  A e t  S e e t i e n  2 9  S e c t i o n  7 . 0 5  of 

t h e  R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t  i on A c t , S e c t i o n  6 0 5  

o f  t h e  N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n  L aw,  a n d  f o r m e r  A S

1 0 . 0 5 . 1 4 1 .  T h e  e n l y  e h a n g e  m a d e  4 s  t e  s e t  a U n l i k e  t h e

r e c o m m e n d e d  c o n t e n t  o f  t h e  R M B C A , s e c . 4 1 0  s e t s  a

t w e n t y  ( 2 0 ) d a y  m i n i m u m  f o r  t h e  d e l i v e r y  of n o t i c e  as 

o p p o s e d  to  t h e  p r e v i o u s l y  s t a t e d  t e n  ( 1 0 ) d a y  m i n i m u m .  

T h e  s i x t y  ( 6 0 )  d a y  m a x i m u m  w a s  a d o p t e d  f r o m  t h e  R M B C A .  

T h e  p r o v i  s i o n  d e t a i 1 i n g  t h e  a d d r e s s  t o  b e  u s e d  in
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c o m m u n i e a t i n g  wi t h  s h a r e h o l d e r s a n d  t h e  p r i m a  f a c i e

e v i d e n c e  o f  c o m p l i  a n c e  a c h i  e v e d  b y  t h e  o f f i c e r  1 s af f i - 

d a v i t  a r e  t a k e n  f r o m  t h e  B C L . A§a 4 n 7 t h e  4 R t e n t 4 e n  4s 

t e  e s t a b 4 4 s h  a g e n e r a l  p e 4 4 e y  4n  t h e  A G G  t e  u s e  t w e n t y  

( 2 9 )  d a y  n e t 4 e e  p e r 4 e d s r

I t e m  5. C i v i l  l i a b i l i t y  c o n s e q u e n c e s  f o r  f a i l u r e  o r  r e f u s a l  

t o  a c c o r d  i n s p e c t i o n  r i g h t s :  T h e  C o m m i s s i o n e r s  h a v e  v o t e d  to

r e t a i n  t h e  p o l i c y  t h a t  t h e  A l a s k a  C o r p o r a t i o n s  C o d e  s h o u l d  n o t  

p r e s c r i b e  a d u t y  a n d  t h e n  r e m a i n  s i l e n t  o n  t h e  c o n s e q u e n c e s  of 

i t s  n o n - o b s e r v a n c e .  A c c o r d i n g l y ,  t h e  s a n c t i o n s  in A C C  S e c t i o n s  

. 4 3 0  a n d  . 4 3 3  a r e  t o  b e  r e t a i n e d  as s e t  f o r t h  in H B  3 4 3 .  S e c ­

t i o n  . 4 1 3  is t o  b e  b r o u g h t  i n t o  h a r m o n y  w i t h  t h i s  p o l i c y  b y  

i n c l u s i o n  of a p e n a l t y  o f  $ 5 , 0 0 0  w h i c h  is t o  be  p a i d  to  t h e  

s h a r e h o l d e r  or  s h a r e h o l d e r s  j o i n t l y  m a k i n g  w r i t t e n  r e q u e s t  f o r  

p e r f o r m a n c e  o f  t h e  d u t i e s  r e l a t i n g  t o  t h e  p r e p a r a t i o n  a n d  a v a i l ­

a b i l i t y  o f  t h e  v o t i n g  l i s t .

S e c .  1 0 . 0 5 . 4 1 3 .  V O T I N G  L I S T ;  L I A B I L I T Y .  [p. 3 7 - 3 8  o f  HB

. • i.
3 4 3  s h o u l d  b e  a m e n d e d  as  f o l l o w s ] :  (a)  A t  l e a s t  2 0  d a y s  b e f o r e

e a c h  m e e t i n g  of  s h a r e h o l d e r s ,  t h e  o f f i c e r  o r  a g e n t  h a v i n g  c h a r g e  

o f  t h e  s t o c k  t r a n s f e r  b o o k s  f o r  s h a r e s  o f  a c o r p o r a t i o n  s h a l l  

m a k e  a l i s t  of  t h e  s h a r e h o l d e r s  e n t i t l e d  t o  v o t e  at t h e  m e e t i n g  

or an a d j o u r n m e n t  o f  t h e  m e e t i n g  a r r a n g e d  in a l p h a b e t i c a l  o r d e r ,  

w i t h  t h e  a d d r e s s  of  a n d  t h e  n u m b e r  of  s h a r e s  h e l d  b y  e a c h  s h a r e ­

h o l d e r ,  T h e  l i s t  s h a l l  b e  k e p t  on f i l e  at t h e  r e g i s t e r e d  o f f i c e  

of t h e  c o r p o r a t i o n  a n d  is s u b j e c t  t o  i n s p e c t i o n  b y  a s h a r e h o l d e r  

or t h e  a g e n t  o r  a t t o r n e y  of  a s h a r e h o l d e r  at a n y  t i m e  d u r i n g



u s u a l  b u s i n e s s  h o u r s  f o r  a p e r i o d  o f  2 0  d a y s  b e f o r e  t h e  m e e t i n g .  

T h e  l i s t  s h a l l  a l s o  b e  p r o d u c e d  a n d  k e p t  o p e n  at  t h e  t i m e  a n d

p l a c e  o f  t h e  m e e t i n g  a n d  s h a l l  b e  s u b j e c t  t o  t h e  i n s p e c t i o n  of a

s h a r e h o l d e r  d u r i n g  t h e  m e e t i n g .  T h e  o r i g i n a l  s t o c k  t r a n s f e r  

b o o k s  a r e  p r i m a  f a c i e  e v i d e n c e  as t o  t h e  s h a r e h o l d e r s  w h o  a r e  

e n t i t l e d  t o  e x a m i n e  t h e  l i s t  o r  t r a n s f e r  b o o k s  o r  t o  v o t e  at a 

m e e t i n g  o f  s h a r e h o l d e r s .

( b )  F a i l u r e  t o  c o m p l y  w i t h  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  

d o e s  n o t  a f f e c t  t h e  v a l i d i t y  o f  t h e  a c t i o n  t a k e n  at t h e  m e e t i n g .

( c )  A n  o f f i c e r  o r  a g e n t  h a v i n g  c h a r g e  o f  t h e  s t o c k  t r a n s f e r  

b o o k s  w h o  f a i l s  t o  p r e p a r e  t h e  l i s t  of  s h a r e h o l d e r s ,  k e e p  it on

f i l e  f o r  a p e r i o d  o f  2 0  d a y s ,  o r  p r o d u c e  a n d  k e e p  it o p e n  f o r

i n s p e c t i o n  a t  t h e  m e e t i n g ,  as p r o v i d e d  in t h i s  s e c t i o n ,  is 

l i a b l e  t e  a s h a r e h e l d e r  s u f f e r i n g  d a m a g e  b e e a u s e  e f  t h e  f a i l u r e  

t e  t h e  e x t e n t  e f  t h e  d a m a g e ?  f o r  _a p e n a l  t y  o f  $ 5 , 0 0 0 . T h i s  s u m  

s h a l l  b e  p a i d  t o  t h e  s h a r e h o l d e r  o r  s h a r e h o l d e r s  j o i n t l y  m a k i n g  

w r i t t e n  r e q u e s t  f o r  p e r f o r m a n c e  o f  t h e  d u t i e s  i m p o s e d  b y  t h i s  

s e c t i  o n .
>' » i

S e c .  ‘ i

4 1 3  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 4 1 3 . V O T I N G

L I S T ;  L I A B I L I T Y .  [ T h e  O f f i c i a l  C o m m e n t ,  p p .  9 J - 9 4  of

t h e  J o u r n a l  S u p p l e m e n t ,  s h o u l d  b e  a m e n d e d  t o  r e a d  as

f o l l o w s ] :

S C O P E  : A C C  s e c .  4 1 3  c o u n t e r s  a p o t e n t i  a 1 di s p o s  i -

t i o n  o n  t h e  p a r t  o f  i n c u m b e n t  m a n a g e m e n t  e e u n t e r  i n e u m -  

b e n t  m a n a g e m e n t ^  d i s p e s i t i e n  t o  k e e p  to  i t s e l f  t h e  

s h a r e h o l d e r  l i s t  s h o w i n g  t h e  n a m e s ,  a d d r e s s e s ,  a n d



n u m b e r  of  s h a r e s  h e l d  b y  e a c h  s h a r e h o l d e r .  T h e  h i s ­

t o r i c a l  i n c l i n a t i o n  o f  m a n a g e m e n t  n o t  t o  f a v o r  a c c e s s  

t o  t h i s  i n f o r m a t i o n  is t h e  r e e e g n l t l e R  r o o t e d  in r e c o g ­

n i t i o n  t h a t  it is t h e  p r e c i s e  d a t a  w h i c h  a s h a r e h o l d e r  

i n t e n t  u p o n  c h a l l e n g i n g  i n c u m b e n t s  w o u l d  d e s i r e  t o  

o b t a i n  in o r d e r  t o  c a l c u l a t e  s t r a t e g y .  S e c .  4 1 3  m a n ­

d a t e s  t h a t  at l e a s t  t w e n t y  d a y s  p r i o r  to  e a c h  m e e t i n g  

( a n n u a l  o r  s p e c i a l )  o f  t h e  s h a r e h o l d e r s  t h e  o f f i c e r  or 

a g e n t  h a v i n g  c h a r g e  o f  t h e  s t o c k  t r a n s f e r  b o o k s  s h a l l  

m a k e  a l i s t  o f  a l l  s h a r e h o l d e r s  e n t i t l e d  t o  v o t e  ( s e c .  

4 0 8 ) ,  a n d  t h a t  t h i s  l i s t  s h a l l  b e  k e p t  o p e n  a n d  s u b j e c t  

to  i n s p e c t i o n  b y  a s h a r e h o l d e r  at a n y  t i m e  d u r i n g  u s u a l  

b u s i n e s s  h o u r s  f o r  a p e r i o d  of  t w e n t y  d a y s  p r i o r  t o  t h e  

m e e t i n g .  T h e  r i g h t  o f  i n s p e c t i o n  p r i o r  t o  t h e  m e e t i n g  

m a y  b e  e x e r c i s e d  b y  an a g e n t  o r  a t t o r n e y  o f  t h e  s h a r e ­

h o l d e r .  O n c e  t h e  m e e t i n g  is c o n v e n e d ,  t h e  s h a r e h o l d e r  

l i s t  s h a l l  b e  k e p t  o p e n  f o r  i n s p e c t i o n  b y  s h a r e h o l d e r s .

S e c .  4 1 3 ( c )  i m p o s t s  a c i v i l  l i a b i l i t y  p en  a 1 t y  o f  

S 5 , 0 0 0  u p o n  an o f f i c e r  o r  a g e n t  h a v i n g  c h a r g e  of t h e  

s t o c k  t r a n s f e r  b o o k s  w h o  r e f u s e s  to  p r e p a r e , p r e - e x h i ­

b i t ,  a n d  e x h i b i t  s u c h  a l i s t  as p r o v i d e d  b y  s e c .  

4 1 3 ( a ) .  S u e h  l i a b i l i t y  s h a l l  r u n  t e  a n y  s h a r e h e l d e r ( s )  

a b l e  t e  e s t a b l i s h  d a m a g e  a s  a e e n s e q u e n e e  ef t h 4 s  

f a i l u r e  e r  r e f u s a l  a R d  s h a l l  b e  4 r  s u e h  a m o u n t  a s  t h e  

e e u r t  s h a l l  d e t e r m i n e  n e c e s s a r y  t e  e e m p e n s a t e  sa-td 

s h a r e h e l d e r ( 5 l r  S u c h  a p e n a l t y  s h a l l  be  p a i d  t o  t h e  

s h a r e h o l d e r  o ^  s h a r e h o l d e r s  j o i n t l y  m a k i n g  w r i t t e n  

r e q u e s t  f_cr p e r f o r m a n c e  of  t h e  d u t i e s  i m p o s e d  b y  t h i s
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s e c t i o n .  N o t e  t h a t  a. w r i t t e n  r e q u e s t  i s n o t  n e c e s s a r y  

t o  i n v o k e  t h e  p o w e r s  o f  i n s p e c t i o n  cr.if e r r e d  b y  t h i s  

s e c t i  o n  b u t  i s r e q u i r e d  a s  a p r e d i c a t e  f o r  g a i n i n g  t h e  

r e m e d y  i m p o s e d  b y  s e c . 4 1 3 ( c ) .

C H A N G E  IN F O R M E R  A L A S K A  L A W ; A C C  s e c .  4 1 3  is

p r e d i c a t e d  u p o n  f o r m e r  A S  1 0 . 0 5 . 1 4 7  w h i c h  w a s  b a s e d  on

t h e  p r e - 1 9 6 2  v e r s i o n  of  S e c t i o n  31 of  t h e  M o d e l  A c t .  

T h e  l e g i s l a t u r e  h a s  e l e c t e d  t o  r e t a i n  t h e  e x p l i c i t  

r e q u i r e m e n t  o f  a n  e x p o s i t i o n  of  t h e  s h a r e h o l d e r  l i s t  

f o r  a p e r i o d  p r i o r  t o  t h e  m e e t i n g .  T h e  t e n  d a y  m i n i m u m  

p e r i o d  of  f o r m e r  A S  1 0 . 0 5 . 1 4 7  h a s  b e e n  s u p p l a n t e d  b y  a 

t w e n t y  ( 2 0 )  d a y  m i n i m u m  p e r i o d  in A C C  s e c .  4 1 3 .

A C C  s e c .  4 1 3 ( c )  is b a s e d  u p o n  t h e  M o d e l  A c t  S e c ­

t i o n  3 1 ,  a n d  f o r m e r  A S  1 0 . 0 5 . 1 5 0 .  T h e r e  a r e  t w o  

c h a n g e s . O n e  T h e  e n l y  e h a n g e  r e f l e c t s  t h e  e n l a r g e m e n t  

of  t h e  p r e - e x h i b i t i o n  p e r i o d  f o r  t e n  ( 1 0 ) t o  t w e n t y  

( 2 0 )  d a y s .  T h e  s e c o n d  c h a n g e  i n h e r e s  i n t h e  p r o v i s i o n  

o f  a S 5 , 0 0 0  p e n a l t y  as  _a c i v i M  l i a b i l i t y  f o r  f a i l u r e  t o  

o b s e r v e  t h e  d u t i e s  p r e s c r i b e d  b y  t h i s  s e c t i o n  in t h e

f a c e  of  a_ w r  i t t e n r e q u e s t  t h a t  t h i s  b e  d o n e . In e n ­

a c t i n g  t h i s  s e c t i o n ,  it is t h e  i n t e n t i o n  of  t h e  l e g i s ­

l a t u r e  to  g r a n t  t o  s h a r e h o l d e r s  an a b s o l u t e  r i g h t  of 

i n s p e c t i o n  d u r i n g  t h e  s t i p u l a t e d  p e r i o d s .  S u c h  r i g h t  

is n o t  s u b j e c t  t o  t h e  " p r o p e r  p u r p o s e "  l i n e  of  c o m m o n  

l a w  a u t h o r i t i e s .

A R T I C L E  6 . D I R E C T O R S  A N D  O F F I C E R S



I t e m  6 . D e l e g a t i o n  o f  b o a r d  f u n c t i o n s :  T h e  C o m m i s s i o n  h a s

o p t e d  to  p r e c l u d e  s u b s t i t u t i o n  o f  i n d i v i d u a l s  f o r  t h e  d i r e c t o r s  

r e q u i r e d  b y  t h e  A C C .  D e l e g a t i o n  o f  f u n c t i o n s  o t h e r w i s e  f i x e d  b y  

t h e  s t a t u t e  u p o n  t h e  d i r e c t o r s  is p e r m i t t e d  i f  d o n e  p u r s u a n t  to 

p r o v i s i o n s  in t h e  a r t i c l e s  o f  i n c o r p o r a t i o n .  B o t h  S e c t  i o n  . 4 5 0  

a n d  i t s  o f f i c i a l  c o m m e n t  h a v e  b e e n  r e d r a f t e d  to  m a k e  it c l e a r  

t h a t  t h e  d i r e c t o r s  r e m a i n  u l t i m a t e l y  l i a b l e  f o r  t h e  p o w e r s  and 

d u t i e s  p e r f o r m e d  b y  d e l e g a t e s  a n d  d o  n o t  e v a d e  l i a b i l i t y  f o r  

t h e i r  f a i t h f u l  d i s c h a r g e  b y  s e t t i n g  u p  an i m m e d i a t e  p e r f o r m a n c e  

o b l i g a t i o n  in a d e l e g a t e .

S e c t i o n  1 0 . 0 6 . 4 5 0 .  B O A R D  OF  D I R E C T O R S ;  D U T Y  OF  C A R E ;  R I G H T  

O F  I N S P E C T I O N ;  F A I L U R E  T O  D I S S E N T .  [ p .  5 2 - 5 3  of HB 3 4 3  s h o u l d  be 

a m e n d e d  as f o l l o w s ] :  ( a )  A l l  c o r p o r a t e  p o w e r s  s h a l l  b e  e x e r ­

c i s e d  b y  o r  u n d e r  t h e  a u t h o r i t y  o f ,  a n d  t h e  b u s i n e s s  a n d  a f f a i r s  

o f  a c o r p o r a t i o n  s h a l l  b e  m a n a g e d  u n d e r  t h e  d i r e c t i o n  o f ,  a b o a r d  

o f  d i r e c t o r s  e x c e p t  as m a y  b e  o t h e r w i s e  p r o v i d e d  in t h i s  c h a p t e r ,  

e r  t h e  a r t 4 e 4 e s  4 n e e i epeie a t 4 e n r  If a p r o v i s i o n  is m a d e  u n d e r  A S  

1 0 . 0 6 . 4 6 8  o r  in t h e  a r t i c l e s ,  t h e  p o w e r s ,  d u t i e s ,  p r i v i l e g e s ,  a n d  

l i a b i l i t i e s  c o n f e r r e d  o r  i m p o s e d  u p o n  t h e  b o a r d  b y  t h i s  c h a p t e r  

s h a l l  b e  e x e r c i s e d ,  p e r f o r m e d ,  e x t e n d e d ,  a n d  a s s u m e d  t o  t h e  

e x t e n t  a n d  b y  t h e  p e r s o n  or  p e r s o n s  t o  w h o m  t h e y  a r e  d e l e g a t e d  

as p r o v i d e d  in A S  1 0 . 0 6 . 4 6 8  or  in t h e  a r t i c l e s .  D i r e c t o r s  n e e d  

n o t  b e  r e s i d e n t s  of  t h i s  s t a t e  o r  s h a r e h o l d e r s  of  t h e  c o r p o r a ­

t i o n  u n l e s s  r e q u i r e d  b y  t h e  a r t i c l e s  o r  b y l a w s .  T h e  a r t i c l e s  or 

b y l a w s  m a y  p r e s c r i b e  o t h e r  q u a l i f i c a t i o n  f o r  d i r e c t o r s .  T h e  

b o a r d  m a y  f i x  t h e  c o m p e n s a t i o n  o f  d i r e c t o r s  u n l e s s  o t h e r w i s e  

p r o v i d e d  in t h e  a r t i c l e s .



( b) [ n o  c h a n g e ]

( c )  [ n o  c h a n g e ]

( d )  [ n o  c h a n g e ]

S e c .

4 5 0  O f f i c i a l  C o m m e n t  t o  A C C  S e c t i o n  1 0 . 0 6 . 4 5 0 . B O A R D  O F

D I R E C T O R S ;  D U T Y  O F  C A R E ;  R I G H T  O F  I N S P E C T I O N ;  F A I L U R E  

T O  D I S S E N T .  [ T h e  o f f i c i a l  c o m m e n t  a t  p p .  1 1 9 - 1 2 1  o f  

t h e  J o u r n a l  S u p p l e m e n t  s h o u l d  be  a m e n d e d  t o  r e a d  as 

f o l l o w s ] :

S C O P E : T h i s  s e c t i o n  r e p l a c e s  f o r m e r  A S  1 0 . 0 5 . 1 7 4

( B o a r d  o f  D i r e c t o r s ) ,  . 2 2 2  ( P r e s u m p t i o n  of C o n s e n t  of 

D i r e c t o r  a n d  F i l i n g  o f  D i s s e n t ) ,  a n d  . 2 1 9  ( E f f e c t  o f  

G o o d  F a i t h  R e l i a n c e  on  F i n a n c i a l  S t a t e m e n t s ) .  T h e s e  

A l a s k a  p r o v i s i o n s  w e r e  d r a w n  f r o m  t h e  p r e - 1 9 6 9  v e r s i o n  

o f  M o d e l  A c t  S e c t i o n s  3 5  a n d  4 8 .  S e c .  4 5 0  g a t h e r s  i n t o  

o n e  p l a c e  b a s i c  p r o v i s i o n s  on f o u r  m a j o r  q u e s t i o n s :

( 1 ) t h e  e x e r c i s e  a n d  p o t e n t i  al d e l e g a t i o n  of b o a r d
•< '

f u n c t i o n s ;  ( 2 ) t h e  a r t i c u l a t i o n  of  a s t a n d a r d  f o r  t h e
• i

d i s c h a r g e  o f  t h e  d u t y  of  c a r e  w h i c h  m u s t  b e  o b s e r v e d  b y  

d i r e c t o r s  a n d  t h e i r  r i g h t  t o  r e l y  u p o n  c e r t a i n  i n f o r m a ­

t i o n ,  o p i n i o n s ,  r e p o r t s ,  o r  s t a t e m e n t s  f r o m  o f f i c e r s ,  

e x p e r t s ,  o r  c o m m i t t e e s  of t h e  b o a r d  o n  w h i c h  t h e y  d o  

n o t  s e r v e ;  ( 3 )  t h e  g r a n t  o f  an  a b s o l u t e  r i g h t  o f  i n ­

s p e c t i o n  t o  e v e r y  d i r e c t o r  as to all c o r p o r a t e  b o o k s ,  

r e c o r d s ,  a n d  d o c u m e n t s  of e v e r y  k i n d  t o g e t h e r  w i t h  t h e  

r i g h t  t o  u s e  a n  a g e n t  o r  a t t o r n e y  a n d  t h e  r i g h t  t o  m a k e  

c o p i e s  o r  e x t r a c t s  of s u c h  i n f o r m a t i o n ;  a n d  (4)  t h e

2 2


