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STEVE COWPER. GOVERNOR

NEP.AILITNEVrOF PUBLIC SAFETY P.O. box n
JUNEAU. ALASKA 99B11-1200
PHONE: 465"4322

OFFICE OF THE COMMISSIONER

January 8, 1987

The Honorable Pat Pourchot
Alaska State Legislature
P.0O. Box 104836

Anchorage, AK 99510

Dear Representative Pourchot:
Thank you for your letter of December 9, 1986.

Littering the highways 1is covered by 13 AAC 02.530(a)
through (d), and 17 AAC 25.050, unsecured loads. At
present, | believe both are mandatory court appearances,
due to the fine the court often imposes.

Obviously, these sections do not address the littering of
public and private property, or waters in the state.

I do not believe the mail-in citation would make a great
deal of difference in enforcement, but it could reduce court
time for judges and police. The fine is low and should, at
least, be doubled, considering the expense involved in
cleaning up these people™s litter.

I personally believe your approach 1is correct. Perhaps
there could be a second section with a mandatory court
appearance to be used in aggravated circumstances. In anv
event, we need one comprehensive law, rather than midtiple
regulations.

The 1level of enforcement is a difficult question. The
police seldom observe people littering because peopie watch
for police. The Troopers have such limited patrol outside
major municipalities that the perception of risk of beina
apprehended is small. Most law enforcement officers clainm
they cannot respond to all the calls for assistance they
receive now. Littering complaints, including garbage on the
right of way, have a low priority.



The Honorabxe Pat Pourchot -2 - January 8, 1987

In truth, 1 believe most, if not all, officers would cite
for littering under the aforementioned regulations.

However, they do not like to sort through garbage alongside
the road in an attempt to identify the depositor. It is
also questionable if the district attorneys would prosecute
these circumstantial cases, due to the difficulty ir.
obtaining a guilty verdict.

In reference to out-of-state registered vehicles, perhaps we
should keep the mail-in system, but make it a mandatory
court appearance if the bail and a copy of the registration
is not received by the court within a ten-day period. Other
sanctions could be applied, i.e., increased penalties for
every day after the tenth day.

I believe the residents want the initial enforcement, and
the vehicle registered as expeditiously as possible.

IT we can be of any further assistance, please let me knew.

Sincerely,

(James D. Vaaen
Peputy Commissioner
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM November 25, 1986
SUBJECT: Litter laws

(Work Order No. 15-01S2)
T0: Representative Pat Pourchot
FROM: Edward H. Hein

Legislative Counsel

You are correct that littering is prohibited under AS 46.0f.080,
and that AS 46.06 is repealed, effective July 1, 1987. In

the event that AS 46.06 is aIIowed to termipate, there are
other statutes under which littering might be prosecuted,

ut that depends on how we define " .

Under AS 46.06. 150(4; "litter" means all waste mater|al
except "the wastes of the anary processes ofm|n|n

other extraction Brocess gglng sawm|II| g armmg
manufacturing." But under AS 46.03.710, pollution of the
air, land, subsurface land or water of the state IS pro |b
|ted For purposes of that section, "pollution” is defmed
as "the contamination or altering of waters, land or subsur-
face land of the state in a manfer which creates a nuisance
or makes waters, land or subsurface land unclean, or
0x10US, or impure, or unfit so that they are actually or
fally harmful Cﬁ detrimental or injurious to public
‘welfa
| use, or. to "I|vestock wild anlmals
aquatic life," Under AS 46.03.760, a
the state for CIVI| damages:

for criminal penalties.

a
|
4
ith regard to )(our idea of establishing a "two-tier" system
b
} f
e

re, to domestic, commercial, indus-

oo~ S

ittering oifenses, that seems like a practical Pproach.

a bail forfeiture schedule is in effect for
ffic offenses, and this works well. A similar

was re Ulrfd ? be established for violations of

]! g-in-public-places law. AS 18.35.341(d). Serious

iC-
efses could be distinguished from minor litter



Representative Pourchot
Page
November 25, 1986

offenses on the basis of the amount of dama?e done, i.e.
ccst of cleaning up and restoring the site to its pre-

littered condition. As an alternative, you might want to
g#s%|ngU|sh on the basis of the weight, amount, or conten

ne” litter,
| have not discussed this matter with anyone else. | wou
be happy to work with you or any of your staff members, o
to research the matter further on my own, if ¥ou wish,
you want me to draft some legislation, let's talk about |
so | will have a better picture of what you have in mind.

EHH:mkr
m7/033



Alaska (lluuri Sustcm
State of Alaska
OFFICE OF ADMINISTRATIVE OIRECTOR

K . FORSYTHE K Sl,cel
%ﬂ' COWSETL Ancho?gge. /§|a’§|?a 99501 25182, 8

December 2, 1986

Jeannie Larson

c/o Representative Pat Pourchot
Box 104836

Anchorage, Alaska 99510

Dear Jeannie:

As we discussed, you asked if I could provide a rough draft of a statute
which would permit enforcement of anti-littering laws by a mail-in payment
rather than a mandatory court appearance.

A copy of a draft is enclosed. Although my primary interest is in the
section dealing with the mail-in fine payment, | have included substantive
language so that you can see how such a statute might be laid out. The
draft is written in legislative style, with new language underlined and
deleted language in brackets.

| assumed the framework of the existing littering statutes, and that the
existing anti-littering law would not be repealed. In other words,
adoption of this draft would override the repealer clause in the existing
legislation. However, AS 46.06.080(b), which deals with uncovered loads
would be repealed, and replaced by AS 28.35.251, which the legislature
enacted last year.

Using AS 16.05.160 as a model, | then drafted new language which would
establish a fine rather than a bail schedule method of processing these
payments. This process would apply to AS 46.06.080 only; other
violations would require a court appearance.

Some of the questions | am sure you will want to address include whether
you want to retain the existing anti-littering language or draft new lan-
guage, whether the S25.00 fine is appropriate, and whether all violations
of the chapter should be processed this way. You may want to solicit the
views of enforcement officers regarding these provisions.



Jeannie Larson
December 2, 1986
Page Two

| hope this draft is helpful to you . Again, please be advised that it is
merely a concept and that the administrative office does not take a position
about” the desirability of anti-litter Ieglslatlon or the proper fine amount,
The only concern of"this office is thaf a procedure be adopted which Vv/ill
re(ﬁuwe the least expen~diture~~bf~fiscal~resources_by the court~system"! If~
enforcement officers project a substantial level Of “énforcement,” th"e court
system would have to consider the need for additional clerical staff to
process these citations and the payments. It is very important to have
adequate staff to process these payments, because inaccurate records can
%g?sde %o”ér?{)roper issuance of bench warrants and subsequent lawsuits for

Please let me know if you have any questions.

Sincerely,
Karla L. Forsyt.he
Staff Counsel
KLF.-bs
cc: Arthur H. Snowden, [I, Administrative Director

Susan Miller, Manager of Special Projects
11/25/86-7



POSITION PAPER

Bill No: HB 59 Date: January 30, 1987

Title: An Act relating to the Contact: Randy Bayliss
recycling and reduction 465-2600
of litter

Department ™ Position

We support the bill.

Effect of the Bill

HB 59 reenacts most of Alaska®s litter program, now on the eve of
its "sunset." It also reduces the costs of the program, either
by eliminating some functions (such as the Litter Advisory
Council) or by making most other functions optional. The bill
would also change littering from a "misdemeanor™ to a
"violation,”™ which eliminates jail time as a penalty.

According to several opinion polls, many Alaskans consider
littering to be a top environmental priority. Litter alongside
tourist attractions has drawn national attention on television
news and magazines. The litter program has enjoyed popular
support- from Alaskan cities and has encouraged start-up and
operations of many recycling centers throughout Alaska.

Impact on the Agency

HB 59 was drafted with minimal operating expenses 1in mind. We
have prepared a "zero" fiscal note.

Commissioner



STATE OE ALASKA 1937 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST:

Revision Date:
Title: An Act relating to the recycling
and reduction of litter

Sponsor : Fppresent.ati.ve Mike Uav»s
Requestor:House Resources

EXPENDITURES/REVENUES:

OPERATING FY 87 FY 88

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND &STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0

CAPITAL

REVENUE o 0

FUNDING:

GENERALFUND
FEDERALFUNDS
OTHER

TOTAL

(Thousands of Dollars)

POSITIONS:

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach aseparate page if necessity)

Prepared by: —Randy BaxLLSS— -——

(ThousandsofDollanl

FY 89 FY 90 FY 91 FY 92

Bill. Version : kr
Publish Date:

Agency Affected: rer__
RRIT: Environmental Quality

Components Regional Offices

Division : O ffice of the Commissioner

1
1
!
0 0 0
J I
0 0 o o
1
1
1
1
1 \ ~
1 1
- Phone 1*65-2600
/| Date mTanuarv =g, o87

Approved bv Commissioner:
Agency : Rnvirnnmpntnl Conservation

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
-Office of Management and Budget
Impacted Agcncy(ies)
Senate Secretary

Dennis P.__KelSQ;'

January 30, 1937



BiLL Nno:  CSHB 59 (JUD) paTe:  February 23, 1987

TITLE:  "An Act re|atln? to the contacT:  Maj, Walter J. Gilmour
recycling of litter; and Achng Director
groydmg for an effectwe Alaska State Troopers

A considerable ex{pense IS mcurred by the state when cases involving
incidental littering are pursued.

This legislation reduces littering offenses from a Class "B" mis-
demeanor to a "violation" and enables peace officers to issue a citation
rather than make a physical arrest urther, it allows _the violator to
mail In the fine rather than to make a court a%)earance This will reduce
officer court time and report writing In these minor cases.

Serious Iltterlng offenses Sover 5 Ibs)D remain a class "B" mis-
demeanor and thus, sefious offenders can still be prosecuted.

The Division of Alaska State Troopers supports passage of this
legislation. -

WILLIAM R. NIX /
Acting Commissioner



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bil)l_\{]ersion: CSHB 59 (JUD)
REQUEST Publish” Date:

Revision Dater , Algencx Affected: Pubfic Safety
cTyIé Ieng (')'fAnllAt(iteFelaung 0 the Te- BRU. Alaska State Troopers
%ponsor: ReB. Davis Components: Detachments & CIB
equestor. House Finamce

EXPENDITURES/REVENUES; §Th0usands of Dollars)
OPERATING FY 8 FY 88 FY 89 FY 0 FY 91 FY 92
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
D & STRUCTURES
GRANTS, CLAIMS

MISCELLANEQUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 I 0 0
REVENUE

UNDING:: (Thousands omDollars)
GENERAL FUNDS - 0
FEDERAL FUNDS

OTHER

TOTAL

POSITIQNS:s -
FULL-TIME 0 0 0 0 0 | 0
PART-TIME !
TEMPORARY I
ANALYSIS:  (Attach a separate page if necessary)

No fiscal impact is anticipated.

Prepared by Francis C_ APan Phone:  269-5691
ANIDivision: Alaska State Troopers Date:  1/23/87
Approved by Commissioner: William R. Nixf /ww?/if Date:
Agency: Public Safety Ir~
Distribution (by preparer).
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted, Agency(ies) page of

Senate Sec?etary






- PESPSP - WwA* e

WORK DRAFT WORK DRAF WORK DRAFT
5-029 IP
Hein
5/6/87

Original sponsors: Sund, Koponen,

Taylor and Zawacki
IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 70 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board and to
services provided forboards established under AS 08;
amending Rule 504(d) of the Alaska Rules of Evidence;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 08.0 7.050(c) 1is amended to read:
(c) After consulting with the State Medical Board (AS 08.64.-
010), the department shall employ two persons [AN INDIVIDUAL] who are
not members [IS NOT A MEMBER] of the board; one shall [T0] be assigned
as the 1investigator for the board; the other shall be assigned as the
executive secretary for the board. The investigator shall
) at the request of the State Medical Board, conduct
investigations based on complaints filed with the department or with
the board; and
(1) conduct 1investigations 1into alleged violations of AS
08.64, and 1into alleged violations of regulations and orders of the
State Medical Board;
3) be directly responsible and accountable to the State
Medical Board, except that only the department has authority to termi—
nate the 1investigator®s employment and the department shall provide
day to day and administrative supervision of the investigator.
* Sec. 2. AS 08.01.065(c) 1is amended to read:
(c) A fee established under this section must reflect, to the

extent possible, the actual costs to the department of the activity

-1- SCS CSHB 70 (Jud)
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for which the fee 1is charged. The actual or anticipated costs to the
department of services provided to or on behalfof a boardmust re—
flect, to the extent possible, the amount of fees the department
collects from persons in occupations regulated by the board.

* SiIC. 3. AS 08 .03.010 (c) (11) is amended to read:

(1)) State Medical Board (AS 08.64.010) -- June 30, 1991

[JUNE 30, 1987].
* Sec- 4. AS 08.64.101 1is amended to read:
Sec. 08.64.101. DUTIES. The board shall

¢)) examine and issue licenses to applicants;

2 develop written guidelines to 1insure that licensing
requirements are notunreasonably burdensome and theissuance of
licenses 1is not unreasonably withheld or delayed;

3) submit an annual report of 1its proceedings to the
governor, including a statement of money received and disbursed;

4) after a hearing, impose disciplinary sanctions on
persons who violate this chapter, or the regulations or orders of the
board;

(5) adopt regulations 1insv-ing that renewal of licenses is
contingent wupon proof of continued competency on the part of the
licensee; and

(6) coordinate with private professional organizations to
establish an impaired medical professionals program to treat persons
licensed under this chapter who abuse addictive substances.

* Sec. 5. AS 08.64.200 1is amended by adding a new subsection to read:
(b) The board shall determine whether each physician applicar
has any disciplinary or other actions vrecorded in the nationwide
disciplinary data bank of the Federation of State Medical Boards.

* Sec. 6. AS 08.64.210(b) is repealed and reenacted to read:

SCS CSHB 70 (Jud) -2-
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(b) The deadline for submitting an exam application to the board
shall be established by regulation.

Sec. 7. AS 08.64.220(a) is repealed and re<nacted to read:

(a) The board shall offer a written examination sufficient
test the applicant®s fitness to practice medicine or osteopathy.
Sec. 8. AS 08.64.255 1is amended to read:

Sec. 08.64.255. INTERVIEW REQUIRED. All applicants for licen—
sure must JA LICENSE UNDER AS 08.64.250 SHALL] be interviewed 1in
person by at least one member of the board before a license will be
issued. The interview must [SHALL] be recorded. If [, AND, |IF] the
application is denied on the basis of the interview, the denial must
[SHALL] be stated in writing”™ with the reasons for 1it, and the record
must |[SHALL] be preserved.

Sec. 9. AS 08.64.270 1is amended to read:

Sec. 08.64.270. TEMPORARY PERMITS. () The board may issue a
temporary permit to a physician applicant, osteopath applicant, or
podiatry [AN] applicant who meets the requirements of AS 08.64.200,
08.64.205, or 08.64.209 and pays the required fee.

(b) A temporary permit issued under this section is valid for
eight months or until the board meets to consider the application,
whichever occurs first.

(c) A temporary permit 1issued under this section may be renewed
at the board®"s discretion one time only.

Sec. 10. AS 08.64.272 1is repealed and reenacted to read:

Sec. 08.64.272. RESIDENCY AND INTERNSHIP PERMITS. (a) A person
may not serve as a resident or 1intern without a permit 1issued under
this section.

(b) For the 1limited purpose of residency or internship,

board may issue a permit to an applicant without examination if the

-3- SCS CSHB 70 (Jud)
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applicant meets the requirements of AS 08.64.200(a)(2) and applicable
regulations of the board, pays the required fee, and has been accepted
by an eligible 1institution in the state for the purpose of residency
or internship.

(c) A permit issued under this section 1is valid for the peri
specified by the board, but not to exceed one year after the date of
issue.

* Sec. 11. AS 08.64.311 1is repealed and reenacted to read:

Sec. 08.64.311. LICENSE RENEWAL. The department shall establish
license renewal dates. Licenses shall be renewed biennially, unless
the commissioner, by regulation, provides for more frequent renewals.

* Sec. 12. AS 08.64.313 is repealed and reenacted to read:

Sec. 08.64.313. INACTIVE LICENSE. A licensee who does not
practice in the state may hold an 1inactive [license. A person who
practices 1in the state, however infrequently, shall hold an active
license.

* Sec. 13. AS 08.64.331(a) 1is amended to read:
(a) If the board finds that a licensee has committed an act st
out in AS 08.64.326(a), the board may
(1) permanently revoke a license to practice;
(2) suspend a license for a determinate period of time;
(3) censure a licensee;
4) issue a letter of reprimand;
(5) place a licensee on probationary status and require the
licensee to
(A) report regularly to the board on matters 1involving
the basis of probation;
(B) limit practice to those areas prescribed;
© continue professional education until a

SCS CSHB 70 (Jud) 4-
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satisfactory degree of skill has been attained 1in those areas

determined by the board to need improvement;

(6) impose limitations or conditions on the practice of a
licensee; [OR]

@) impose a civil fine of not more than $10,000; or

(8) impose one ormore of the sanctions set out 1in (1) -
(7)) [(1) - (6)] of this subsection.
Sec. 14. AS 08.64.332 is repealed and reenacted to read:

Sec. 08.64.332. AUTOMATIC SUSPENSION FOR MENTAL INCOMPETENCY OR
INSANITY. Notwithstanding AS 44.62, if a person holding a license to
practice medicine or osteopathy under this chapter is adjudged mental —
ly incompetent or insane by a final order or adjudication of a court
of competent jurisdiction or by voluntary commitment to an institution
for the treatment of mental 1illness, the person™ 1license shall be
suspended by the board. The suspension shall continue in effect until
the court finds or adjudges that the person has been restored to
reason or until a licensed psychiatrist approved by the board deter—
mines that the person has been restored to reason.

Sec. 15. AS 08.64 1isamended by adding a new section to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-—
PENSION OR SURRENDER. The board shall promptly report to the Federa—
tion of State Medical Boards for inclusion in the nationwide disci—
plinary data bank license refusals under AS 08.64.240, actions taken
by the board under AS 08.64.331, and license suspensions or surrenders
under AS 08.64.332 or 08.64.334.

Sec. 16. AS 08.64.336 1is repealed and reenacted to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT. (a)
A physician who professionally treats a person Jlicensed to practice
medicine or osteopathy in this state for alcoholism or drug addiction,

-5- SCS CSHB 70 (Jud)



or for mental, emotional, or personality disorders, shall report it to
the board if there is probable cause that the person may constitute a
danger to the health and welfare of that person®s patients or the
public if that person continues in practice. The report shall state
the name and address of the person and the condition found.

(b) A hospital that revokes, suspends, conditions, restric
or refuses to grant hospital privileges to, or imposes a consultation
requirement on, a person licensed to practice medicine or osteopathy
in the state shall report to the board the name and address of the
person and the reasons for the action within seven working days after
the action 1is taken. A hospital shall also report to the board the
name and address of a person licensed to practice medicine or oste ,-
pathy in the state if the person resigns hospital staff privileges
while under investigation by the hospital or a committee of the hospi—
tal and the investigation could result in the revocation, suspension,
conditioning, or restricting of, or the refusal to grant, hospital
privileges, or 1in the imposition of a consultation requirement. A
report is required under this subsection regardless of whether the
person voluntarily agrees to the action taken by the hospital. A
report is not required if the sole reason for the action is the per—
son"s failure to complete hospital records in a timely manner or to
attend staff or committee meetings. In this subsection "consultation
requirement” means a restriction placed on a person®s exifting hospi—
tal privileges requiring consultation with a designated physician or
group of physicians 1in order to continue to exercise the hospital
privileges.

(c) Upon receipt of a report under (a) or (b) of this s
the board shall investigate the matter and, upon a finding that there

is reasonable cause to believe that the person who is the subject of

SCS CSHB 70 (Jud) -6-
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the report 1is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
gualified physicians to examine the person and report its findings to
the board. Notwithstanding the provisions of this subsection, the
board may summarily suspend a Ulicense under AS 08.64.331(c) before
appointing an examining committee or before the committee makes or
reports 1its Tfindings.

(d) IT the board finds that a person licensed to practice medi—
cine or osteopathy 1is unable to continue 1in practice with reasonable
safety to the person®s patients or to the public, the board shall
initiate action to suspend, revoke, [limit, or condition the person®s
license to the extent necessary for the protection of the person®s
patients and the public.

(e) A physician, hospital, or hospital committee that 1in good
faith submits a report under this section or participates in an inves—
tigation or judicial proceeding related to areport submitted under
this section is immune from civil or criminal liability for the sub-—
mission or participation.

(f) A physician or hospital may not refuse to submit a report
under this section or withhold from the board or 1its 1investigators
evidence related to an investigation under this section on the grounds
that the report or evidence

(1) concerns a matter that was disclosed in the course of a
confidential physician-patient or psychotherapist-patient relationship
or during a meeting of a hospital medical staff, governing body, or
committee that was exempt from the public meeting requirements of
AS 44.62.310; or

(2) is required to be kept confidential under AS 18.23.030.

* Sec. 17. AS 08.64 1is amended by adding a new section to read:

-7- SCS CSHB 70 (Jud)
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Sec. 08.64.338. MEDICAL AND PSYCHIATRIC EXAMS. For the purposes
of an 1investigation under this chapter, the board may order a person
to whom it has 1issued a license or permit to submit to a medical or
psychiatric examination by a physician or other practitioner of the
healing arts appointed by the board. An examination shall be at the
board®"s expense. An examination may include the required submission
of biological specimens requested by the examining physician or prac—
titioner.

* Sec. 18. AS 18.20.050 1isamended to read:

Sec. 18.20.050. DENIAL, SUSPENSION”A OR REVOCATION OF LICENSE.
The department may deny, suspend”™ or revoke a license 1iIn a case 1in
which it finds that there has been a substantial failure to comply
with the requirements established under AS 08.64.336 or AS 18.20.060 -
18.20.080.

* Sec. 19. AS 18.23.030 isamended by adding a new subsection to read:

(d) Notwithstanding the provisions of (b) and (¢) of this sec—
tion, information contained in a report submitted to the State Medical
Board, and information gathered by the board during an investigation,
under AS 08.64.336 is not subject to subpoena or discovery unless and
until the board takes action to suspend, revoke, limit, or condition a
license of the person who 1is the subject of the report or investiga—

tion.

* Sec. 20. Rule 504(d) of the AlaskaRulesof Evidence 1is amended to

read:
(d) EXCEPTIONS. There i1s no privilege under this rule:
(&) Condition and Element of Claim or Defe
communications relevant to the physical, mental or emotional condition
of the patient in any proceeding in which the condition of the patient

is an element of the claim or defense of the patient, of any party

SCS CSHB 70(Jud) -8-
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claiming through or under the patient, of any person raising the
patient®s condition as an element of his own case, or of any person
claiming as a beneficiary of the patient through a contract to which
the patient 1is or was a party; or after the patient®s death, 1in any
proceeding in which any party puts the condition 1in issue.

(2) Crime or Fraud. IT the services of the physician or
psychotherapist were sought, obtained or used to enable or aid anyone
to commit or plan a crime or fraud or to escape detection or apprehen—
sion after the commission of a crime or a fraud.

3) Breach of Duty Arising Outof Physician-Patient Rela-—
tionship. As to a communication relevant to an 1issue of breach, by
the physician, or by the psychotherapist, or by the patient, of a duty
arising out of the physician-patient or psychotherapist-patient rela—
tionship .

(4 Proceedings Tfor Hospitalization. For communications
relevant to an 1issue in proceedings to hospitalize the patient for
physical,mental or emotional illness, 1f the physician or psycho—
therapist, in the course of diagnosis or treatment, has determined
that the patient is in need of hospitalization.

(5) Required Report. As to information that the physician
or psychotherapist or the patient is required to report to a public
employee, or as to information required to be recorded in a public

office, 1if such report or record is open to public 1inspection, or as

report submitted under AS 08.64.336 , other than information that would
establish the identity of a patient, unless the court finds that it is
necessary to admit the identifying information in order to serve the

interests of justice.

(6) Examination by Order of Judge. As to communications

-9- SCS CSHB 70 (Jud)
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made in the course of an examination ordered by the court of the
physical, mental or emotional condition of the patient, with respect
to the particular purpose for which the examination 1is ordered unless
the jJjudge orders otherwise. This exception does not apply where the
examination is by order of the court upon the request of the lawyer
for the defendant in a criminal proceeding in order to provide the
lawyer with information needed so that he may advise the defendant
whether to enter a plea based on 1insanity or to present a defense
based on his mental or emotional condition.

@) Criminal Proceeding. For physician-patient
tions in a criminal proceeding. This exception does not apply to the
psychotherapist-patient privilege.

* Sec. 21. AS 08.64.260(b), 08.64.260(c), 08.64.260(d), 08.64.370(4),

and AS 18.20.076 are repealed.

* Sec. 22. The commissioner of commerce and economic development may
impose a one-time surcharge on persons licensed under AS 08.64 to cover the
costs during fiscal year 1988 ofemploying an investigator and an executive
secretary for the State Medical Board required under AS 08.01.050(c), as
amended by sec. 1 of this Act. In subsequent fiscal years, these positions
shall be considered services to the State Medical Board for purposes of
establishing fees under AS 08.01.065.

* Sec. 23. Section 22 of this Act takes effect on the effective date of
the section or sections of a version of the bill containing the operating
budget for fiscal year 1988 that authorizes fiscal year 1988 funding for
the positions of investigator and executive secretary of the State Medical

Board, established under AS 08.01.050(c), as amended by sec. 1 of this Act.

SCS CSHB 70 (Jud) -10-

con



JOHN SUND, REPRESENTATIVE
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P. O. Box V
Juneau, Alaska 99811
(907) 465-4919

M EMORANTDUM

T0: Senator Jay Kerttula
FROM: Rep. John Sund
DATE: April 27, 1987

RE: HB 70
"An Act relating to the State Medical Board

I am hoping you can schedule HB 70 for a hearing 1in Senate
Judiciary as soon as possible.

The bill increases the powers and duties of the Medical Board
so the doctors can better police their own ranks.

I haven®t met with any opposition on this bill yet. The
Board, doctors, hospitals and Division of Occupational
Licensing all support it - as does the House. It passed the
floor unanimously. The Senate Labor and Commerce Committee
just passed it out with four do pass recommendations.

I have passed backup information onto your staff. Please let
Shari on my staff know if you need anything else.

Thanks in advance for your time on this bill.
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Fiscal Note (analysis)
draft CSHB 70 (Fin)

The fiscal note on CS HB 70 reflects a total cost of $ 89,723.00 to be covered
by program receipts. The following is a breakdown of the $ 89,723.00.

1 Executive Secretary. Range 18A, PX position (11 months):

34,419 Salary
9,873 Benefits

44,292 Total

1 Investigator 111, Range 18A, GGU position (11 months):

34,743 Salary
9,838 Benefits

44 081 Total
Subtotal - Personal Services: $ 88,373.00

The bill also grants the board authority to order a licensee to submit to a
medical or psychiatric examination by an appointee of the board, at the
board's expense. The following costs are associated with theseldxamina-
tions: |

2 medical examinations at $175.00 each =$  350.00

2 psychiatric examinations at $500.00 each = $ 1.000.00

Subtotal - Examinations: $ 1,350.00

TOTAL: S89.72S 00

Surcharge Calculation:
945 active physicians (as of 3-31-87)
Projected decline of 25% = 709 active physicians
$89,723 divided by 709 = $ 126.54 (per license surcharge)

Note: currently doctors pay $150 per year
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CONTINUATION of'. FISCAL NOTE ANALYSIS
For Bill/Resolution No. cshb 70 (Fin)

This bill adds certain investigative powers and staff to the

State Medical Board. To the extent that these new resources are
available, the Department of Law"s duties in assisting and defending the
Board will be made easier. On the other hand, to the extent that new
cases are brought to us, the department could see a corresponding
increase in workload. Such an increase, however, cannot be predicted at
this time. Major cases that arise in this area will be handled on a
case-by-case basis, as they have in the past. Budget and staff

reductions could result in a supplemental appropriation request on a
per case basis, if warranted by a major case.

pace Aoof



CS For HB 70 (Finance) am ~

SECTIONAL ANALYSIS
Revised April 7, 1987

Prepared by Rep. John Sund®"s office.

Section 1 (Page 1, Line 11) amends present statute to allow
the Department of Commerce and Economic Development to hire
an executive secretary for the State Medical Board 1in
addition to the investigator that is already specified 1in
statute. The executive secretary will enable the Board to
more effectively perform its investigative functions,
thereby strengthening the Board. It is worth noting that
although present statute specifies that the Department will
hire an investigator for the Board, there 1is presently no
employee of the Division of Occupational Licensing assigned
solely to the Board. One 1investigator covers the Medical,
Dental, Nursing and Pharmaceutical boards. One major
purpose of this legislation is to provide the funds, through
increased license fees, to enforce present statute and
improve the Board®"s investigation process.

Section 2 (Page 1, Line 27) attempts to ensure that
licensees under all boards 1in the division are getting their
money"s worth in terms of services from their respective
boards. Present statute requires that license fe s reflect
services. This section adds the reciprocal concept that
services reflect fees, to the extent possible. Note that
this section applies to all boards - not just the Medical
Board. In essence, this asks the division to allocate to
each board the amount collected from that board.

Section 3 (Page 2, Line 5) extends the State Medical Board
to June 30, 1991. It is due for sunset on June.- 30 of this
year.

Section 4 (Page 2, Line 8) adds to the Medical Board"s
duties the ability to coordinate with a private organization
a treatment program for physicians with substance abuse
problems. Impaired physicians now have the ability to seek
voluntary treatment, thereby preventing formal license
restricting action by the board. But this would enable the
Board to have a program on line and increase the Board"s
ability to monitor the treatment. The private organization
that would establish the program would most likely be the
Alaska Medical Association.

Section 5 (Page 2, Line 25) requires that all applicants be
checked through the Federation of State Medical Boards
disciplinary data bank for any previous problems.

Section 6 (Page 2, Line 29) repeals the 40-day requirement
for exam applications and requires that the application
deadline will be established by regulauion.



Section 7 (Page 3, Line 3) "eliminates oral examinations for
licenses to practice medicine or osteopathy.

Section 8 (Page 3, Line 6) requires that all license
applicants be personally interviewed by at least one medical
board member. Present statute seems to leave this open to
choice.

Section 9~(Page 3, Line 14) requires that licenses be
renewed at least every two years instead of the present four
years. The department shall establish the renewal date.

This permits the department to continue its policy of
renewing all licenses at the same time.

Section 10 (Page 3, Line 18) rewrites the statute relating
to inactive medical licenses. Current law requires that a
licensee must reside outside the state in order to obtain an
inactive license. As rewritten, a licensee™s residence
would be irrelevant. The only criterion would be whether
the licensee practices in the state. If the licensee does
practice in the state, no matter how infrequently, the
licensee must hold an active license.

Section 11 (Page 3, Line 23) amends the statute relating to
disciplinary sanctions by allowing the board to impose a
civil fine of $10,000 or less if the board finds that a
licensee has committed an act set out in AS 08.64.326(a)-

Section 12 (Page 4, Line 14) 1is a housekeeping measure to
remove the term "surgery"” from statute. Surgeons do not
hold separate licenses from other physicians.

Section 13 (Fage 4, Line 25) requires the Board t,0- report to
the Federation of State Medical Boards data bank any license
refusals, restrictions, suspensions, surrenders; etc. as
described in AS 08.64.240, 08.64.331, 08.64.332 and
08.64.334.

Section 14 (Page 5, Line 3) 1increases the mandatory
reporting to the Board and offers immunity for report-..-,

Specifically, this section adds to current law a requirement
that a hospital that revokes, suspends, or conditions a
licensee™s hospital privileges (as well as restricting or
refusing to grant hospital privileges) report that fact to
the board and explain the reasons for the action. This
report is required even if the licensee voluntarily agrees
to the action. A report is not required if the only reason
for the hospital®s action was the licensee"s failure to
complete hospital records on time or failure to attend staff
or committee meetings.

The hospital must also report the name and address of a
physician if that physician resigned while under an
investigation that could have lead to a restriction,
suspension, condition, etc.



“m>»

This section also clarifies that the reasonable cause
necessary to authorize the board®"s appointment of three
physicians to examine a licensee is "reasonable cause to
believe that a practitioner is a danger to the health or
welfare of the public or the practitioner®s patients.” This
section also specifically authorizes the board to suspend
the licensee™s license before appointing the committee or
before receiving the committee®s report.

Finally, this section adds two new subsections to the
reporting law. Subsection (e) provides immunity from civil
and criminal liability for submitting a report or
participating in an investigation of a licensee in good
faith. Subsection (f) provides that the confidentiality of
the physician-patient relationship and the
psychotherapist-patient relationship is not grounds for
refu. ing to submit a report, nor 1is AS 18.23.030, which 1is
the statute that makes review organization reports
confidential. Also not grounds for refusing to report is
that the matter that is required to be reported was the
subject of a meeting exempt from the public meeting law.

Section 15 (Page 7, Line 6) adds a new statute. AS
08.64.338 allows the board to order medical and psychiatric
exams of a licensee under 1investigation by the board. The
exams are at board expense, and may include tests requested
by the examining physician.

Section 16 (Page 7, Line 15) amends AS 18.23.030, which
makes confidential reports of review organizations, to
ensure that everything reported to the Board is confidential
and undiscoverable unless the Board takes formal action.
Subparagraphs (b) and (c¢) in AS 18.23.030 offer exceptions
to the confidentiality law, but this section states that
required reports to the Board are not privileged To those
exceptions, thereby tightening the confidentiality already
offered in AS 18.23.030. This section is intended to
maintain open and candid reporting within review
organizations by ensuring confidentiality.

Section 17 (Page 7, Line 23) amends the Alaska Rule of
Evidence pertaining to the physician-patient and
psychotherapist-patient testimonial privilege. The
amendment provides that unless the identity of a patient
would be revealed, a report submitted to the medical board
under AS 08.64.336, and matters reasonably raised by the
report, are not covered by the privilege in judicial

proceedings. The amendment 1includes, however, that the
court may decide it necessary to reveal the 1identity of a
patient 1in order to serve justice.

Section 18 (Page 9,Line 13) repeals provisions relating to

license examinations to reflect the board®"s current
examining practices.

Section 19 (Page 9,Line 14) allows the Department to levy a
one-time Medical Board licensee surcharge to coverthe costs



of the investigator and executive secretary. The surcharge

will be for fiscal year "88. Upon the next license renewal

(Dec. *88) the surcharge to cover the positions will be part
of the license fee.

Section 20 (Page 9, line 21) makes the surcharge effective
on the same date as the FY "88 budget bill if the budget
provides for the investigator and executive secretary
positions.



§18.23.030 Health and Safety §18.23.010

Sec. 18.23.030. Confidentiality of records of review organiza-
tion. (a) Except as provided in (b) of this section, all data and informa-
tion acquired by a review organization, in the exercise of its duties
and functions, shall be held in confidei ce and may not be disclosed to
anyone except to the extent necessary to carry out the purposes of the
review organization, and is not subject to subpoena or discovery,
Exceﬁ)t as provided in (b) of this section, a person described in AS
18.23.020 may not disclose what transpired at a meeting of a review
organization except to the extent necessary to carry out the purposes
ofa review organization, and the proceedings and records of a review
organization are not subject to discovery or introduction into evidence
in"a civil action against a health care provider arising out of the
matter that is the subject of consideration by the review organization,
Information, documents, or records otherwiSe available from original
sources are not immune from discovery nr use in a civil action merely
because they were presented during proceedings of a rewew_or(gamza-
tion, nor may a person who testified before a review organization or
who is a member of it be prevented from testn‘ym? as to matters
within the person's knowled?e, hut a witness may "not he asked about
the witness's testimony before a review organization or opinions
formed by the witness aS a result ofits hearings, except as provided in
<) of this section. _ _

(b) Testimony, documents, proceedings, records, and other evidence
adduced before a review organization that are otherwise inaccessible
under this section may he obtained hy a health care provider who
claims that denial is unreasonable, or may he obtained under sub-
poena or discovery proceedings brought hy a plaintiff who claims that
Information provided to a review or?_amzatlon was false and claims
that the person prowdmg the information knew or had reason to know
the information” was false.

&c) Nothmg in this chapter prevents a person whose conduct or com-
petence has been reviewed under this chanter from obtaining, for the
purpose of appel...e review of the action of the review organization,
any testimony, documents, proceedings, records and other evidence
adduced before the review organization. (S *10 ch 102 SLA IL)iG

Sec. 18.23.0 10 Penalty for violation. Other than as authorized
by AS 18.23.030, a disclosure of data and information acquired by a
review committee or of what transpired at a review meeting is a mis-
demeanor and punishable by imprisonment for not more than one
%ear or by a Hnc of not more thnn $500. (8 -10 ch 102 SLA 1976; am

73 ch 6 SLA 1%



Evidence Rules 504

Rule 504. Physician and Psychotherapist-Patient

Privilege.
(@) Definitions. As used in this rule:
Q) A patient is a person who consults or is examined

or interviewed by a physician or psychotherapist.

(2j A physician is a person authorized to practice medi-
cine in any state or nation, or reasonably believed by the pa-
tient so to be.

(3) A psychotherapist is (A) a person authorized to prac-
tice medicine in any state or nation, or reasonably believed by
the patient so to be, while engaged in the diagnosis or treat-
ment of a mental or emotional condition, including alcohol
or drug addiction, or (B) a person licensed or certified as a
psychologist or psychological examiner under the laws of any
state or nation or reasonably believed by the patient to so be,
while similarly engaged.

(4) A communication is confidential if not intended to be
disclosed to third persons othei than those present to further
the interest of the patient in the consultation, examination,
or interview, or persons reasonably necessary for the trans-
mission of the communication, or persons who are participat-
ing in the diagnosis and treatment under the direction of the
physician or psychotherapist, including members of the pa-
tient's family.

(b) General Rule of Privilege. A patient has a privilege to
refuse to disclose and to prevent any other person from dis-
closing confidential communications made for the purpose of
diagnosis or treatment of his physical, mental or emotional
conditions, including alcohol or drug addiction, among himself,
his physician or psychotherapist, or persons who are partici-
pating in the diagnosis or treatment under the direction of the
physician or psychotherapist, including members of the pa-
tient’s family. |

(¢) Who May Claim the Privilege. The privilege may be
claimed by the patient, by his guardian, guardian ad litem or
conservator, or by the personal representative of a deceased
patient. The person who was the physician or psychotherapist

Alaska R of C 2/80 ER G5



at the time of the communication is presumed to have author-
ity to claim the privilege but only on behalf of the patient.

(d) Exceptions. There is no privilege under this rule;

(1) Condition and Element of Claim or Defense. As to
communications relevant to the physical, mental or emotional
condition of the patient in any proCeeding.in which the condi-
tion of the patient is an element of the claim or defense of the
patient, of any party claiming through or under the patient
of any person raising the patient's condition as an element of
his own case, or of‘any person claiming as a beneficiary of
the patient through a contract to which the patient is or was
a party; or after the patient’s death, in any proceeding in
which any party puts the condition in issue.

(2) Crime or Fraud. If the services of the physician or
psychotherapist were sought, obtained or used to enable or aid
anyone to commit or plana crime or fraud or to escape detec-
]yondor apprehension after the commission of a crime or a
raud.

. (3%. Breach of Duty Arising Out of Physician-Patjent Re-
lationship. As to a communication relevant to an issue of
breach, Dy the physician, or by the psychotherapist, or by the
patient, of a duty ansmg_ out of the physician-patient or psy-
chotherapist-patient relationship. o

(4) Proceedings for Hospitalization. For communications
relevant to an issue in procee_dln%;s_ to hospitalize the patient
for physical, mental or emotional illness, if the physician or
psi/cho_thera ist, in the course of diagnosis or treatment, has
determined that the patient is in need of hospitalization.

. (5) Required Report. As to information that the phy-
sician 0r psychotherapist or the Panent_ IS required to report
to a public emgloyee 0r as to information required to be re-
corded In a public office, If such report or record is open to
public inspection. _

. (6) Examination hy Order of Judge. As to communica-
tions made in the course of an examination ordered by the
court of the physical, mental or emotional condition, of the pa-
tient; -with respect to the particular purpose for which the ex-
amination is ordered unless the judge orders otherwise. This

EH & . AlaskaR of C 2/80



Evidence Rules 504

exception does not apply where the examination is by order of
the court upon the request of the lawyer for the defendant
in a criminal proceedinglin order to provide the lawyer with
information needed so that he may advise the defendant
whether to enter a plea based on insanity or to present a de-
fense based on his mental or emotional condition.
@) Criminal Proceeding. For physician-patient commun-

ications in a criminal proceeding. This exception does not ap-
ply to the psychotherapist-patient privilege. (Added by Su-
preme Court Order 364 effective August 1,1979)

Alaska E of C 2/80 ER 67



ALASKA STATE MEDICAL BOARD

Department of Commerce & Economic Development
Division of Occugitlon Licensing

OT D
Juneau, Alaska 99811

November 3, 1986

Dear Alaska Physician:

Greetings.from a group you probably never wanted to hear from again after you got your Jicense.
¥nvgn%r3? %tlﬁ here a%d V\}% Kee your attention, your Input, and umj(g]rtu%ately som% of goumaro, earned
The Medical Boar ,{;ourwatchdo on.medical practice, is in rather serjous tr%uble. As with other
state functions we ha egeen serious| |31p?cte(% the recent state funding problems. Unlike other
state H}ro%ramsw 13ve efen| serious gecline fo anumegero e/ears [pr ceeding these cutﬁ and thus
with the e enha |t|(%nal umﬂng_cuts fMourseLve rendered ¢lose to elcoml fur(]ctlon ess. The
pronlem Is both one of actual funding and the method by which the state allocates funas.

Pag ﬁ)r a,hce_nsel) 0 into the general fund. Fro

t0 the Diyision Ocmf ational Lice smghwhlc

ators t atéun 112 censmg tapar s authoriz
Medicine, Pnarmacy and Dentistry' to tne

d a specific bud St and iE 1S c,dear that on

i e ST
Ires the poo ﬁfadmlmst%atlve Rergonnel and | ?Stll?
y state law {these range from the State Boards o N”rsmpe

Ich generate significant income (such'as Medicin

anrd of Ba etg; anéj e“rdressersk No board is_alloca
negltance certain boards w carry boaras which do

The situatjon is a com%licated one but the upshot of the whole arrangement for th? State Medical
Board Is, that we have heen reduced to three meetings a year, have tﬁe Lge of a half-time to three
%Jﬁrte,r tlmelnvestlﬁ;]ato,r and s are?hcen_sm _secr?ta& with several other boards. Investlg%t(l)?ns are

mshmR, licensing in dela%{ed, itigations involving demonstrated malgractlce are on hold, etc.
Rec n,tlytemvestlrg?ator, sta |on?d| Anchor%%e, w?s unabJe to travel 10 the Kenai Peninsula to
Investigate a very serious charge of impairment dte to lack of funds. The list goes on.

In mfetm 5 recentIY with the Ala(?ka St?]te l\_/Iedm&il Associgtion it was decided to try to confront the
Prob em directly. . 1t was [;?]omt u%t at In addition to the moral |m£e[at|v% to ePsure,ade uate
Icensin sugzer Ision that the present railure to do So was a versel¥|mg cting the malpractice crisis.
Those opposin tgrt refQrm co mstent!)y E)omt to a failure to adgggfl ely Supervise me JC' e and r?m In
Poor ﬁn Impaired practice as a cause fhe.ﬁresentproblem. y 0ne nas to concede that In Alaska
nggr ave a stron caﬁe, not hecause the wi Hs not there, nor because the means are not in place in

theory, but because the function is no* being funded.

nd a new.le%iﬁzlature coming in now seems_an ideal Emg to solvg.th?
esquort and concurrence of the Alaska State Medica

o%red be accorded a degicat?d Pﬁﬂ?et derived from

Wittr; a new administrathp_n ai\
problem, The State Medical Board withth
\ssocjation Is gcreoiposm thagthe State Nl gdmal

|c?ns|n fee receipts. This ugge% ould need to, ,de%uate 0 rovLe% ul emves,ﬂ%ator,a
full tim Ilcensmg secretar %ul time executive director to supervise da t? da%fu,nctlo ,mg of
the board.Inciu d be ad | Tor the Investigator,

an
eg also woul equate suglport services, funds for trave
or the board to meet quarterl

adequate funding y as required by lav; (something not presently

occurring), etc.



Alaska Physicians
November 3, 1986
Page Two

We feeI thrs can onIy be aold to the %overnment if |t| is bud eted on azero -hased basrs l.e. that the
w oe ram be carried on generated fees. It wijl cost out $4 0?0 per ann hich for gﬂ

etecaser arﬁ; Jurrs Iction. For the |rst ear we wog
from the | st$i 00/4 LYsear renew%e th amount IS

ensrn unc |on IS otn E/waye cessive but due to lack o economr scaern asrﬂ
stat o(a n terms o po u tron Wi essarl coat the state's physrcra s significant] oret
Wou ropose usr Sg

ance rem%|n5|n9 active lic 50% ftor earsr ?Oth)e( %3 aeCtl ce |cens
0

i)otal |sa|rp (t &8 81 cﬂsstosa Wew outorf]f(u[t eo?eaggegncfof(}he

ust e éj é Hus our license, sthe uIe to expire 31 Decem er 1988 wou ave to be reneweq at

egri { year ? & New program 8. on3 Deceméer 1987).. Su sequent){ censrn%

Wou eannua and Woudbe base actu lcosts Istributed on a capitation basis. 1t w

cheap; our etestrmt Iven added Income from locum tenans licenses, physicians assistants,
etc. ?guggestt at |twrﬁ run%ZSO $300 year. Py

We feel we ne]ed to take the hrg ?round on this and inform the state that we erI do an ade/auate l

atnocosttoteresto the state, from our own resources CtH pro quo will be that we will b

accorded a d drcate budget that can't be si ?ne off y other actjvities. Addrtrona¥wrth
ﬁsurance of inancial iny epend nce we can dea ttf) Hecral cases of need such as [icensing of
physicians In mission stations in the interior at nominal fee levels.

The State Medical Board IS cognrzant f the fact that there mah/ he somedrffrcultjy with the rop sal
?rven Section 7, Article X of the Alas a State Constrtutron which prohibits the dedication u lic
unds, to specifjc purposes.. One mrg ht argue that given the financial pr oblems the S te |s acrn
rrg%olrrltact%t)rgnf%t; alls rovision seems i ortler. It is likely to be, more palatable to the public tha

Moreover precedent exrsts de fafcto if not de ure for such an gfré)ach in the case of die State Bar
Association which funds Itself completely’ from fees assessed on the dsaes lawyers, The
or anrzatron |sacur|ous one as It seems to be extra- Iegal In ways that would never b ermitted to
any oth grqrou of professionals supervised, by the staté, The SrateBarAssocratrona Inisters the
required “ficensing™ exam, investigates Infractions and rul(es on drscrphnani matters, out since |
do sntact directly on such matters Hut rather through theju Jcrar}/\tesca egislative control an

Ic scrutiny. The State Bar Association also acts astevorceo the states' lawyers in professjona
atters In contr st\to the srtuagon In meaicing and other pro ss]rona areas where the rofessror]al
organization and the licensing board are completely separate, the former private and the latter public
and upder state conérol The situation almost tiegs that we reask Juvenalsquestron 'Sed quis
custodiet Ipsos custodes?

One recoonrzes the argument for tﬂrs curioys s?/stem IS the sega]ratron of powers argument, Deslorte
It's extra ? 21 existence however the State Bor Is recognized a avrnoasatu orr existence mg fe a
number of places In the state's codes and even mteconstrtutron nArtr(cI V. One could thus
8dvance th rroecedent ar?umentt at | Jt egtat ar a lega my recognr Qrganization, can raise
edicated other legally constituted boards should have similar consideration.

It Is noted that the Bar Assoiciation is consrdered an. mstrumentaltgieof the sJate" under AS

oarsol ignatlon as a state agency|. As such it Is
hg 5 and él shurse

10 [as apposed to the State
R]owereé unpgr AS 08.08. 680 Tj 23 to e ecﬁ1 nve
ershrP and admission fees P fies and o el funds..." This statuatory angua e and
tus under atrve erview. Perhaps then theanswerr {0 redefrnet eState Medical Boar as%
mstrurpenta o the tate [an executive. instrumental g ecttole |slaérve corAtroI rather than in t
caseo the Stdte Bar Assoclation ajudr%al mstrument statut and accor |tsrm| ar Aoo] ers.
IS clear t atthe Bar Assocratron has su 0 Impose discipline: given thical an

stantial aduthont R g ﬁ
omgetent (c uct is af least as important in medicine & it is In law the Siate Medical Board should
e accorded similar authority.
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Practitioners sh%ulﬂ also he aware of board plans to institute a monréored treatment program in
con| unctr n with the Aaska State Medical Association. This would pe directed at ﬁ’h siclans
Im arre an alcoho| use. Good studies show that up fo 90% of at Ieastacoho paired
?ysrcrans ana leve ¢ ntrollg ert erdrsease and return to actrve] ractice with roger J)
ehprodram envrstrone wou g asrc |thASMArunnrn treatment phase ang cceptrn
both’ voluntary referrals dag man tory re errgsof physicians under oar dsugervrsron
mandatory referrals woul e% %re 0'impaire 1P gsrcr ns. In lieu of prolonged, disputations an
expensive licensing actions with the full panoply of héarings, lawyers, court appearances, etc.

Durrnr%] r1pervrsron the license would of course e condi tr ned - su Ily in terms of temHorar
suspensio rom ractice quring Initial rn atren era owed cnsrng condrtrons urin
severa earso onjtored out atrenttearrrx srcran wou ble to practice d urrn? th
R]rrodr 8omp |antwrthtetre nt] rogra untarX and | vo unta ograms would
onitored treatment programs as this has been Iearydemonstr ted to be the only efféctive route.

The hoard attended a semrnar thrs summer \Bresented br¥ John UIweIIrng, Executive Secretary of the
Oregon State Boar Medical x mrners effective and aynamic grogram In operation.

Ours would be srmr rlat/ aseda owrn forf a?drfferences It IS cIearw have the n ecessar
auth orrty t0 cover suc ro ram oweveras |n S NOW srt nd, even t ough it will in the ooT
save t estate money, ppear we do not av the sta or funds to_endure effectrveness hIS

eover experience has shown that existence of such a program Qrives pe to It
}/ro:fnntgrb[ ?eagﬁtus anonymously be%ore %Xy come to the lstoards%tte tion Krchpo Eourse we

Your |nput mta all thrfs IS urgentlg recruested We will he Presentrn it to the Governor and
Legislature mhe near futyre and r qtues gr cessary Iegrélat on. to cement It mpa %u ma

E’? actI me \Xlour]rn uto entac any 0f the state’hoard members (names and'address helow:
ease let us know what you t

desprte the fact tha the staesr le In thrs IS the easier and_less expensrve asaecto terfro ram.

Sincerely,

Tnomas L7Conley, M.D.
Chairperson
Alaska State Medical Board
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INTRODUCTION

The Federation of State Medical Boards of the United States, Incorporated,
and its member boards have long recognized the need for A GUIDE TO THE

ESSENTIALS OF A MODERN MEDICAL PRACTICE ACT. The initial GUIDE was
published 1in 1956 and revised in 1970 and 1977. Its stated purposes
were:

1. to serve as a guide to those states which may adopt new medical

practice acts or may amend existing laws; and
2. to encourage the standardization of requirements and of

regulations to facilitate endorsement.

While the original GUIDE and the revisions served a useful purpose, changes
in medical education, in the practice of medicine, and 1in the diverse

responsibilities which face medical boards necessitate the writing of

another revision. Legislation that falls to recognize these changes
fails to meet the needs of the public. In the original GUIDE, the intent
was "to facilitate reciprocity and endorsement.” The need for this still

exists despite improvements due to the acceptance of the Federation
Licensing Examination (FLEX). Newer concepts of the practice of medicine,
the need for appropriate reevaluation of practicing physicians, and other

concerns also demand legislative attention.

Though this revision of the GUIDE does not address every issue facing
every medical licensing board today, the Federation has attempted to
offer in it basic recommendations which will prove useful in the evaluation
and revision of medical practice acts. Should a member board find any
recommendations contained 1in the GUIDE not appropriate to its particular
medical practice act, the Federation urges those recommendations be

thoughtfully considered for inclusion in the board®"s rules and regulations.

The GUIDE is intended to apply equally to practice acts which govern
doctors of medicine and doctors of osteopathic medicine in the same statute
or in separate statutes. The terms "medical practice act,"™ "practice
of medicine,"” "medical licensing board, ™ "medical school,™ "medical

training,"” etc., should be interpreted throughout with this understanding.



A GUIDE TO THE ESSENTIALS
OF A
MODERN MEDICAL PRACTICE ACT

PREAMBLE

An essential is that element, quality, or propertY which
Is indispensable in making a body, character_ or structure
what it is. It constitutes the  essence. The Federation
of State Medical Boards of the United States believes that
each of the -eighteen sections of this GUIDE expresses an
essential of a "modern medical practice act and that the
recommendations in each section are basic to the realization
of that essential.



SECTION 1I1:

DEFINITIONS

The medical practice act should provide definitions of the practice of medi-
cine as governed by the act and of exceptions to the act. ~These Erovmqns

of the act should ‘implement or be consistent with the following

ederation

recommendations.

A. The definition of the practice of medicine should include:

advertising, holding out to the public, or representing 1n any manner that one 1s

authorized to practice medicine in the jurisdiction;

offering or wundertaking to prescribe, give, or administer any drug or medicine for

the use of any other person;

offering or undertaking to prevent or to diagnose, correct, and/or treat 1in any manner
or by any means, methods, devices, or Instrumentalities any disease, 1illness, pain,
wound, fracture, infirmity, deformity, defect, or abnormal physical or rental condition

of any person, including the management of pregnancy and parturition;
offering or undertaking to perform any surgical operation upon any person;

using the designation Doctor, Doctor of Medicine, Doctor of Osteopathy, Physician,
Surgeon, Physician and Surgeon, Dr., M.D., D.O., or any combination thereof 1in the
conduct of any occupation or profession pertaining to the prevention, diagnosis, or
treatment of human disease or condition unless such a designation additionally contains

the description of another branch of the healing arts for which one holds a valid license

In the jurisdiction.
definition of exceptions to the act should include:

students while engaged in training in a medical school approved by the medical licensing
board or while engaged in graduate medical training under the supervision of the medical
staff of a hospital or other health care facility approved by the medical licensing

board for such training, except as stipulated in Section VIII (LIMITED LICENSE);

those providing service 1in cases of emergency where r.o fee or other consideration |Is

contemplated, charged, or received;

commissioned medical officers of the armed forces of the United States and medical
officers of the United States Public Health Service or the Veterans Administration
of the United States In the discharge of their official duties and/or within federally
controlled facilities, provided that such persons who hold medical licenses 1n the

jurisdiction should be subject to the provisions of the act;

those practicing optometry, psychology, podiatry, dentistry, nursing, or any other of the
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SECTION 1I:

STATEMENT OF PURPOSE

The medical practice act should be introduced by a statement of policy
specifying the purpose of the act. This statement should include language
expressing the following concepts recommended by the Federation.

A. The practice of medicine is a privilege oranted by the people acting through their elected
representatives. It 1s not a natural right of individuals.

B. In the interests of public health, safety, and welfare, and toprotect the public from the
unprofessional, improper, Incompetent, and unlawful practice of medicine, it 1s necessary

to provide laws and regulations to govern the granting and subsequent use of the privilege
to practice medicine.

C. The primary responsibilityand obligation of the medical 1licensing board 1s to protect the
public.



SECTION 11:

DEFINITIONS

The medical practice act should provide definitions of the practice of medi—
cine as governed by the act and of exceptions to the act. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. The definition of the practice of medicine should include:

1. advertising, holding out to the public, or representing 1n any manner that one is

authorized to practice medicine in the jurisdiction;

2. offering or wundertaking to prescribe, give, or administer any drug or medicine for

the use of any other person;

3. offering or undertaking to prevent or to diagnose, correct, and/or treat 1in any manner
or by any means, methods, devices, or instrumentalities any disease, Illness, pain,
wound, fracture, infirmity, deformity, defect, or abnormalphysical or rental condition

of any person, including the management of pregnancy and parturition;
4. offering or undertaking to perform any surgical operation upon any person;

5. using the designation Doctor, Doctor of Medicine, Doctor of Osteopathy, Physician,
Surgeon, Physician and Surgeon, Dr., M.D., D.0O., or any combination thereof 1in the
conduct of any occupation or profession pertaining to the prevention, diagnosis, or
treatment of human disease or condition unless such a designation additionally contains
the description of another branch of the healing arts for which one holds a valid license

X 1In the jurisdiction.
B. The definition of exceptions to the act should include:

1. students while engaged in training in a medical school approved by the medical licensing
board or while engaged in graduate medical training Lnder the supervision of the medical
staff of a hospital or other health care facility approved by the medical licensing
board for such training, except as stipulated in Section VIII (LIMITED LICENSE);

2. those providing service 1in cases of emergency where no fee or other consideration is

contemplated, charged, .. received;

3. commissioned medical officers of the armed forces of the United States and medical
officers of the United States Public Health Service or the Veterans Administration
of the United States 1in the discharge of their official duties and/or within federally
controlled facilities, provided that such persons who hold medical licenses in the

Jurisdiction should be subject to the provisions of the act;

4. those practicing optometry, psychology, podiatry, dentistry, nursing, or any other of the



healing arts in accord with and as provided by the laws of the jurisdiction;

those practicing the religious tenets of a church in ministering to the sick or suffering

Atci"iul or spiritual means, provided that no person should be exempt from the sanitary

and quarantine laws of the jurisdiction or the federal government;

a person administering a lawful domestic or family remedy to a member of his or her

own family.
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SECTION I11:

THE MEDICAL LICENSING BOARD

medical practice act should provide for a separate medical licensing

board (referred to hereafter as the Board) for the licensure and regulation

of

physicians in the jurisdiction. These provisions of the act should imple—

ment or be consistent with the following Federation recomnendations.

Whatever the professional regulatory structure established by the jurisdiction, physicians
should bear the responsibility of Jlicensing and regulating the medical profession with
due safeguards to protect the public and individual physicians from the abuse of that

responsibility.

Members of the Board, whether appointed or elected, should serve staggered terms to ensure

continuity.

Members of the Board should be subject to removal only when found guilty, through due

process, of malfeasance, misfeasance, or nonfeasance.

All physician members of the Board should be licensed in the jurisdiction, should be persons
of recog".ized professional ability and integrity, and should have practiced in the
jurisdic 1ion long enough to have become familiar with policies and practice in the

jurisdiction (e.g., five years).

Whatever themake-up of the Board, physicians should constitute the majority of the

membership.

The length of terms on the Board should be set to permit development of effective skill
and experience by members (e.g., three or four years). However, a 1limit should be set

on consecutive terms of service.
Members of the Board should receive appropriate reimbursement for expenses and services.

The Board should be authorized to employ an executive secretary or director and other staff,
including an adequate staff of investigators, to effectively fulfill 1its responsibilities
under the act. It should also be assigned adequate Jlegal counsel by the office of the

attorney general and/or be authorized to employ private counsel.



SECTION 1V:

EXAMINATIONS

The medical practice act should provide for medical licensure examination(s),
examination application, and examination security. These provisions of the
act should implement or be consistent with the following Federation reconmenda-
tions.

A. Medical Licensure Examination(s):

1. No person should receive a license to practice medicine 1In the jurisdiction unless he

or she passes or has passed an examination or examinations satisfactory to the Board.

2. The Board should approve the preparation and administration of an examination or
examinations, in English, which it deems must be satisfactorily passed as part of its
procedure for determining an applicant"s qualification for the practice of medicine.

3. Examinations should be scored in a way to ensure the anonymity of applicants.

4. Examinations should be conducted at least semiannually, provided there is an applicant.

5. The Board should stipulate the score required for passing the examination(s). The required

passing score should be set before the administration of the examination(s).

6. Applicants should be required to pass all examinations within a specific period of time
after initial application in any jurisdiction. Specific requirements for the satisfactory
completion of further medical education should be established by the Board for those

applicants seeking to be examined after the specified passing period.

7. The Board should be authorized to limit the number of times an examination may be taken

before the satisfactory completion of further medical education is required of an
applicant.
8. Fees for any examination should be paid by an applicant before the examination is given

and no later than a date set by the Board.
B. Examination Application:

To apply for examination(s), an applicant should provide the Board and attest to the following

information and documentation no later than a date.set by the Board:

1. his or her full name and all aliases or other names ever used, current address, social

security number, and date and place of birth;

2. a recent signed photograph and a set of fingerprints of the applicant;

3. notarized photocopies of all documents and credentials required by the Board;



4. a 11st of all jJurisdictions, United States or foreign, 1in which the applicant 1is licensed
or has applied for licensure to practice medicine or is authorized or has applied for

authorization to practice medicine;

5. a list of all jurisdictions, United States or foreign, in which the applicant has been
denied licensure or authorization to practice medicine or has voluntarily surrendered

such licensure or authorization;

6. a 11st of all sanctions, judgments, awards, settlements, or convictions against the
applicant 1in any jurisdiction, United States or foreign, which would constitute grounds
for disciplinary action wunder the medical practice act or the Board"'s rules and

regulations;

7. a detailed -educational history, including places, institutions, dates, and program
descriptions, of all his or her education beginning with secondary schooling and
including all college, pre-professional, professional, and professional graduate

education;

8. a detailed chronological life history, including places and dates of residence,

employment, and military service (United States or foreign);
9. any other information or documentation the Board determines 1is necessary.
Examination Seci rity:

1. Any individual found by the board to have engaged in conduct which subverts or attempts
to subvert the medical licensing examination process should, at the discretion of the
Board, have his or her scores on the licensing examination withheld and/or declared
invalid, be disqualified from the practice of medicine, and/or be subject to the
imposition of other appropriate sanctions. The Federation of State Medical Boards

of the United States should be informed of all suchactions.

Conduct which subverts or attempts to subvert themedical licensing examination process

should include, but not be limited to:

a. conduct which violates the security of the examination materials, such as removing
from the examination room any of the examination materials; reproducing or
reconstructing any portion of the licensing examination; aiding by any means in
the reproduction or reconstruction of any portion of the licensing examination;
selling, distributing, buying, receiving or having unauthorized possession of any
portion of a future, current, or previously administered Jlicensing examination;

and/or

b. conduct which violates the standard of test administration, such as communicating
with any other examinee during the administration of the licensing examination;
copying answers from another examinee or permitting one®s answers to be copied
by another examinee during the administration of the licensing examination; having
in one's possession during the administration of the licensing examination any
books, notes, written or printed materials or data of any kind, other than the

examination distributed; and/or



C. conduct which violates the credentiallng process,such as falsifying or
misrepresenting educational credentials or other Information required for admission
to the licensing examination; |Impersonating an examinee or having an impersonator

take the licensing examination on one®s behalf.

The Board should provide written notification to all applicants for medical Jlicensure
of the prohibitions on conduct which subverts or attempts to subvert the licensing
examination process and of the sanctions |Imposed for such conduct. A copy of such
notification attesting that he or she has read and understood the notification should

be signed by the applicant and filed with his or her application.



SECTION V:

REQUIREMENTS FOR FULL LICENSURE

The medical practice act should provide minimum requirements for full licensure
for the independent practice of medicine. These provisions of the act should
implement or be consistent with the following Federation recommendations.

A. The applicant should possess the degree of Doctor of Medicine or Osteopathy from a medical
college or school located 1n the United States, its territories or possessions, or Canada
which was approved by the Board or by a private non-profit accrediting body approved by
the Board at the time the degree was conferred. No person who graduated from a medical
school which was not so approved at the time of graduation should be examined for licensure
or be licensed 1in the jurisdictionbased on credentials or documentation from that school

nor should such a person be licensed by endorsement/reciprocity.

B. The applicant should have satisfactorily completed at least twelve (12) months of graduate
medical training approved by the Board or by a private non-profit accrediting body approved
by the Board in an institution 1in the United States, 1its territories or possessions, oOr
Canada approved by the Board or by a private non-profit accrediting body approved by che

Board.
C. The applicant should have passed medical licensure examination(s) satisfactory to the Board.

D. The applicant should be physically, mentally, and professionally capable of practicing
medicine in a manner acceptable to the Board and should be required to submit to a physical

mental, or professional competency examination if deemed necessary by the Board.

E. The applicant should not have been found guilty by a competent authority, United States
or foreign, of any conduct which would constitute grounds for disciplinary action under
the regulations of the Board or vheact. The Board, at its discretion, shouldbe authorized
to modify this restriction for cause, but it should be directed to use such discretionary

authority in a consistent manner.

F. The applicant should make a personal appearance before the Board or a representative thereof
for interview, examination, or review of credentials. At the discretion of the Board, the
applicant should be required to present his or her original medical -education credentijls

for inspection at the time of personal appearance.

G. The applicant should be held responsible for verifying to the satisfaction of the Board
the validity of all credentials required for his or her medical licensure. The Board should

be directed to establish regulations governing the review and verification of medical

education credentials.

H. The applicant should have paid all fees and have completed and attested to the accuracy

of all application and information forms required by the Board.



SECTION VI:

GRADUATES OF FOREIGN MEDICaL SCHOOLS

The medical practice act should provide minimum requirements, in addition
to those otherwise established, for full Jlicensure of applicants who are
graduates of schools located outside the United States, its territories or
possessions, or Canada. These provisions of the act should implement or
be consistent with the following Federation recommendations.

A. Such applicants should possess the degree of Doctor of Medicine or Osteopathy, Bachelor
of Medicine or Osteopathy, or the equivalent from a medical college or school whose full
training program and curriculum are available to and approved by the Board on the basis
of criteria approved by the Board. Necessary information regarding such schools should
be gathered by the Board or by a qualified private non-profit body approved by the Board
with which the Board has entered into a written agreement for such a purpose. The Information
gathering process should be permitted to include a site-visit to the institution if deemed

necessary by the Board, though the cost of such a visit should not be borne by the licensing

Jurisdiction.

B. Such applicants should He -eligible by virtue of education and training for unrestricted
licensure or authorization to practice medicine in the country 1in which they received the

medical degree.

C. Such applicants should have ©passed a screening examination 1in basic medical knowledge

acceptable to the Board (e.g., the Foreign Medical Graduates Examination 1in the Medical

Sciences).

D. Such applicants should be <certified by the Educational Commission for Foreign Medical

Graduates or by 1its Board approved successor(s).

E. "Such® applicants should have a demonstrated command of the English Jlanguage satisfactory

to the Board.

F. The Board should be authorized to establish regulations vrequiring all such applicants to
satisfactorily complete more than twelve (12) months and up to thirty-six (36) months of
Board approved graduate medical training, if it determines such a requirement 1Is necessary

for the protection of the public health and welfare.

G. All credentials, diplomas, and other required documentation 1in a foreign language submitted
to the Board by or on behalf of such applicants should be accompanied by notarized English

translations acceptable to the Board.

H. Such applicants should have satisfied all of the applicable requirements of the United States

Immigration and Naturalization Service.



SECTION VII:

LICENSURE WITHOUT EXAMINATION AND TEMPORARY LICENSURE

The medical practice act should provide for licensure without examination
in certain clearly defined cases and for temporary licensure. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. Endorsement/Reciprocity: The Board should be authorized, at its discretion, to 1issue a

license by endorsement/reciprocity to an applicant who:

1. has complied with all current medical licensure requirements save that for examination;
and
2. has passed a medical licensure examination given in English in another state, the District

of Columbia, a territory or possession of the United States, or Canada, provided the

Board determines that examination was equivalent to its own current examination; and

3. has a valid curr-nt medical license 1- another state, the District of Columbia, a

territory or possession of the United States, or Canada.

B. Certifying Agencies: The Board should be authorized, at its discretion, to issue a license

by endorsement to an applicant who:

1. has complied with all current medical licensure requirementssave that for examination;
and
2. has passed the examination of and been certified by a certifying agency recognized by

the Board (e.g., the National Board of Medical Examiners or the National Board of
Examiners for Osteopathic Physicians and Surgeons), provided the Board determines that
examination was equivalent to its own current examination and was not a specialty board

examination.

C. Endorsement/Reciprocity Examination: Notwithstanding any other provisionof the act, the
Board should be authorized to require applicants for full and unrestricted medical licensure
without examination who have not been formally tested by a United States or Canadian medical
licensing jurisdiction, a Board approved medical certifying agency, or a Board approved
medical specialty board within a specific period of time before application (e.g., eight
or ten years) to pass a written and/or oral medical examination approved by the Board. Such

an examination could be all or part of the Board"s current licensure examination.
D. Temporary Licensure: The Board should be authorized to establish regulations for the issuance
of temporary medical Ilicenses for the intervals between Board meetings in order to meet

specific needs. If a temporary medical license 1is 1issued, 1t should:

1. be issued only to an applicant who is qualified for full and unrestricted medical licensure



under the requirements established by the Board and the medical practice act; and

automatically terminate on the date of the next Board meeting following 1its issuance

at which the applicant could be considered for full and unrestricted medical licensure.



SECTION VIII:

LIMITED LICENSURE FOR PHYSICIANS IN GRADUATE TRAINING

The medicil practice act should provide that all physicians in Board approved
graduate training 1in the state or jurisdiction who are not otherwise fully
licensed to practice medicine should be Jlicensed on a limited basis for
educational purposes. These provisions of the act should implement or be
consistent with the following Federation recomnendations.

A. To be eligible for limited licensure, the applicant should have completed all the requirements

for full and unrestricted medical licensure except graduate education and/or licensure

examination.

B. The application for limited licensure should be made through the Board approved institution

which 1is to supervise the applicant®s graduate training and that institution should be
required to verify the applicant®s fulfillment of the requirements for limited licensure.
The demonstrated failure of an approved supervising institution to properly and effectively
verify an applicant®s fulfillment of the requirements for limited licensure should be grounds
for the Board, at 1its discretion, to withdraw or [limit 1its approval of that institution
for graduate training until such time as the institution can demonstrate to the Board"s
satisfaction the implementation of an acceptable verification process. Proof of an
institution®s failure to properly and effectively verify the requirements for [limited
licensure should be established by the presence in graduate training of an individual whose
medical or other required documents or credentials are shown to be fraudulent or to have
been obtained through fraud, deception, or dishonesty, or by the identification of such

an individual after the completion of his or her graduate training.

C. The Board should be directed to establish by regulation restrictions for the limited license

to assure the holder will practice only wunder appropriate supervision acceptable to the

Board.

0. The limited license should be renewable annually with the approval of the Board and upon
the written recommendation of the supervising institution until such time as Board regulations

require the achievement of full and unrestricted medical licensure.

E. The disciplinary provisions of the medical practice act should apply to the holders of the

limited license as if they held full and unrestricted medical licensure.

F. The issuance of a limited 1license should not be <construed to 1imply that a full and

unrestricted medical license will be issued at any future date.



SECTION IX:

DISCIPLINARY ACTION AGAINST LICENSEES

The medical practice act should provide for disciplinary action against
licensees and the grounds on which such action may be taken. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. A range of disciplinary actions should be made available to the Board. These should include,

but not be limited to, the following:

1. revocation of the medical license;

2. suspension of the medical license;

3. probation;

4. stipulations, limitations,, and conditions relating to practice;

5. fines (including costs);

6. reprimands;
7. letters of censure; and
8. letters of concern.

The Board should be authorized, at its discretion, to take such actions singly or in

combination as the nature of the violation requires.

B. The Board should be authorized to require a licensee to be examined on his or her medical
knowledge and skills should the Board have reason to believe the licensee may be deficient
in such knowledge and skills. It should also be authorized to require a licensee to be
physically or mentally examined should it have reason to believe the licensee"s physical

or mental condition may adversely affect his or her practice of medicine.

C. The Board should be authorized to take disciplinary action for unprofessional or dishonorable

conduct, which should be defined to mean, but not be limited to, the following:

1. fraud or misrepresentation in applying for or procuring a medical license or 1n connection

with applying for or procuring periodic reregistration of a meuical license;
2. cheating on or attempting to subvert the medical licensing examination(s);
3. the commission or conviction of a gross misdemeanor or a felony, whether or not related

to the practice of medicine, or the entry of a guilty or nolo contendere plea to a gross

misdemeanor or a felony charge;
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

conduct likely to deceive, defraud, or harm the public;

making a false or misleading statement regarding his or her skill or theefficacy or
value of the medicine, treatment, or remedy prescribed by him or her or at his or her

direction in the treatment of any disease or other condition of the body or mind;

representing to a patient that a manifestly incurable condition, sickness, disease,

or injury can be cured;

willfully or negligently violating the confidentiality between physician and patient

except as required by law;
gross negligence 1in the practice of medicine as determined by the Board;
being found mentally incompetent or insane by any court of competent jurisdiction;

a pattern of practice or other behavior which demonstrates a manifest Incapacity or

incompetence to practice medicine;

the use of any false, fraudulent, or deceptive statement in any document connected with

the practice of medicine;
practicing medicine under a false or assumed name;

aiding or abetting the pr<:tice of medicine by an unlicensed, Incompetent, or impaired

person;
allowing another person or organization to use his or her license to practice medicine;

commission of any act of sexual abuse, misconduct, or exploitation related to the

licensee"s practice of medicine;

being addicted or habituated to a drug or intoxicant;

prescribing, selling, administering, distributing, or giving any drug legally classified
as a controlled substance or as an addictive or dangerous drug for other than medically
accepted therapeutic purposes;

except as otherwise permitted by law, prescribing, selling, administering, distributing,
or giving to a habitue or addict any drug legally classified as a controlled substance
or as an addictive or. dangerous drug;
prescribing, selling, administering, distributing, or giving a drug legally classified
as a controlled substance or as an addictive or dangerous drug to a family member or
to himself or herself;
violating any state or federal law or regulation relating to controlled substances;

obtaining any fee by fraud, deceit, or misrepresentation;

directly or Indirectly giving or receiving any fee, commission, rebate, or other



23.

24.

25.

26.

27.

23..

29.

30.

31.

32.

compensation for professional services not actually and personally rendered, though

this prohibition should not preclude the legal functioning of lawful professional
partnerships, corporations, or associations;

disciplinary action of another state or jurisdiction against a license or other
authorization to practice medicine based upon acts or conduct by the licensee similar
to acts or conduct which would constitute grounds for action as defined in this section,

a certified copy of the record of the action taken by the other state or jurisdiction
being conclusive evidence thereof;

sanctions or disciplinary actions taken by a peer review body, a hospital or other health
care institution, or a medical or professional association or society for acts or conduct

similar to acts or conduct which would constitute grounds for action as defined in this
section;

failure to report to the Board any adverse action taken against him or her by another
licensing jurisdiction (United States or foreign), by any peer review body, by any health
care institution, by any professional or medical society or association, by any
governmental agency, by any law enforcement agency, or by any court for acts or conduct

similar to acts or conduct which would constitute grounds for action as defined in this
section;

surrender of a license or authorization to practice medicine in another state or
jurisdiction, or surrender of membership on any medical staff or 1in any medical or
professional association or society while wunder disciplinary 1investigation by any of
those authorities or bodies for acts or conduct similar to acts or conduct which would
constitute grounds for action as defined in this section;

failure to report to the Board surrender of a license or authorization to practice
medicine in another state or jurisdiction, or surrender of membership on any medical
staff or in any medical or professional association or society while under disciplinary
Investigation by any of those authorities or bodies for acts or conduct similar to acts
or conduct which would constitute grounds for action as defined in this section;

any adverse judgment, award, or settlement against the licensee resulting from a medical
liability claim related to acts or conduct similar to acts or conduct which would
constitute grounds for action as defined in this section;

failure to report to the Board any adverse judgment, settlement, or award arising from
a medical liability claim related to acts or conduct similar to acts or conduct which
would constitute grounds for action as defined in this section;

failure to transfer medical records to another physician when requested to do so by

the subject patient or by his or her legally designated representative;
S

failure to report to the Board the reloc. -<on of his or her office, in or out of the
jurisdiction;

failure to furnish the Board, its investigators or representatives. Information legally
requested by the Board;
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violation of any provision(s) of the medical practice act or the rules and r.gulations
of the Board or of an action, stipulation, or agreement of the Board.



SECTION X:

PROCEDURES FOR ENFORCEMENT AND DISCIPLINARY ACTION

The medical practice act should provide for procedures which will permit
the Board to take appropriate enforcement and disciplinary action when and
as required, while assuring fairness and due process to licensees. These
provisions of the act should implement or be consistent with the following
Federation recommendations.

A. Board Authority: The Board should be empowered to commence Jlegal action to enforce the"
provisions of the medical practice act and to exercise full discretion and authority with

respect to disciplinary actions.

B. Separation of Functions: In the exercise of Its power, the Board"s investigative and judicial
functions should be separated to assure fairness and the Board should be required to act

in a consistent manner in the application of disciplinary sanctions.

C. Adainistrative Procedures: The existing administrative procedures act or similar statute,
in whole or in part, should either be applicable to or serve as the basis of the procedural
provisions of the medical practice act. The procedural provisions should provide for
investigation of charges by the Board; notice of charges to the accused; an opportunity
for a fair and impartial hearing for the accused before the Board or its examining corm.ittee;
representation of the accused by counsel; the presentation of testimony, -evidence, and
argument; subpoena power and attendance of witnesses; a record of proceedings; and judicial
review by the courts in accordance with the standards established by the jurisdiction for

such review.

D. Informal Conference: Should there be an open meeting law, an exemption to it should be
authorized to permit the Board, at 1its discretion, to meet in informal conference with an
accused licensee who seeks or agrees to such a conference. Disciplinary action taken against
a licensee as a result of such an informal conference and agreed to in writing by the Board
and the accused licensee should be binding and a matter of public record. However, license
revocation and suspension should be dealt with 1in open hearing. The holding of an informal

conference should not preclude an open hearing if the Board determines such 1Is necessary.

E. Su«»ary Suspension: The Board should be authorized to summarily suspend a license prior
to a formal hearing when it believes such action 1is required to protect the public health
and safety. The Board should be permitted to summarily suspend a Jlicense by means of a
vote conducted by telephone conference call if the Board president or executive believes
such prompt action is vrequired. Proceedings for a formal hearirg should be instituted
simultaneously with the summary suspension. The hearing should be set within a reasonable

time (e.g., fifteen to thirty days) of the date of the summary suspension.

F. Injunctions: The Board should be authorized to obtain an injunction to restrain any person

or any corporation or association and its officers and directors from violating the provisions
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of the medical practice act. Violation of such an injunction should be punishable as contempt
of court. No proof of actual damage to any person should be required for issuance of such
an injunction, nor should 1its issuance relieve those enjoined from criminal prosecution
for violation of the medical practice act.

Board Action Reports: All final disciplinary actions taken hy the Board, including license
denials, should be matters of public record and should be promptly reported by the Board
to the central disciplinary data bank of the Federation of State Medical Boards of the United
States. Voluntary surrender of and voluntary 1limitation(s) on the medical license of any
person should also be a matter of public record and should also be reported to the Federation
of State Medical Boards of the United States.



SECTION XI:

IMPAIRED PHYSICIANS

Tha medical practice act should provide for the restriction, suspension,
or revocation of the medical license of any physician whose mental or physical
ability to practice medicine with reasonable skill and safety 1is 1impaired.
These provisions of the act should 1implement or be consistent with the
following Federation reconmendations.

A. Impairment should be defined as the inability of a licensee to practice medicine with
reasonable skill and safety by reason of:

1. mental illness; or

2. physical illness, including, but not limited to, physical deterioration which adversely
affects cognitive, motor, or perceptive skills; or

3. habitual or excessive use or abuse of drugs defined in law as controlled substances,
of alcohol, or of other substances which impair ability.

B. The Board should be authorized, upon probable cause, to require a licensee or applicant
to submit to a mental or physical examination by physicians designated by the Board. The
results of -le examination should be admissible in any hearing before the Board, despite
any claim of privilege under a contrary rule or statute. Every person who receives a license
to practice medicine or who filesan application for a license to practice medicine should
be deemed to have given consent to submit to mental or physical examination, and to have
waived all objections co the admissibility of the results in any hearing before the Board.
If a licensee or applicant fails to submit to an examination when properly directed to do
so by the Board, unless failure was due to circumstances deemed to be beyond the licensee®s
control, the Board should be permitted to enter a final order upon proper notice, hearing,
and proof of refusal.

C. If the Board finds, after examination and hearing, that a licensee is impaired, it should
be authorized to take one or more of the following actions:

1. direct the licensee to submit to care, counseling, or treatment acceptable to the Board;

2. suspend, Hlimit, or restrict the physician"s medical license for the duration of the
Impairment;

3. revoke the physician®s medical license.
D. Any licensee or applicant who 1is prohibited from practicing medicine under this provision,
should, at reasonable intervals, be afforded an opportunity to demonstrate to the satisfaction

of the Board that he or she can resume c- begin the practice of medicine with reasonable
skill and safety. Licensure should not be reinstated, however, without the payment of all
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applicable fees and the Tfulfillment of all requirements as if the applicant had not been
prohibited.

While all impaired physicians should be reported to the Board in accord with the mandatory
reporting requirements of the medical practice act, unidentified and unreported impaired
physicians should be encouraged to seek treatment. To this end, the Board should be
authorized, at its discretion, to establish rules and regulations for the review and approval
of medically directed, non-profit, voluntary treatment programs for impaired physicians
which meet standards set by the Board. Those conducting a Board approved treatment program
should be exempt from the mandatory reporting requirement relating to an impaired physician
who is participating satisfactorily in the program, or their report should be held in
confidence and without action by the Board unless or until the impaired physician ceases
to participate satisfactorily in the program. The standards set by the Board should require
that any Impaired physician whose participation in an approved treatment program is
unsatisfactory should be reported to the Board as soonas that determination is made.
Participation in an approved treatment program should not protect an impaired physician
from Board action resulting from a report of his or her impairment from another source.
The Board should be the final judge of a treatment program®s acceptability, It should review
its approved programs on a regular basis, and it should be permitted to withdraw or deny
its approval at its discretion.



SECTION XI1I:

COMPULSORY REPORTING AND INVESTIGATION

The medical practice act should provide that certain persons and entities
report to the Board any possible violation of the act or of the Board®s rules
and regulations by a licensee. These provisions of the act should implement
or be consistent with the following Federation recommendations.

A. Any person should be permitted to report to the Board any information which appears to show
that a medical licensee is or may be medically incompetent, guilty of unprofessional conduct,
or mentally or physically unable to engage safely in the practice of medicine. The following
should be required to promptly report such information to the Board:

=

all physicians licensed under the act;

2. the state medical association and its components;
3. all health care institutions iInthe state;

4. all state agencies;

5. all law enforcement agencies inthe state;

6. allcourts in the state.

B. A medical licensee"s voluntary resignation from the staff of a health care institution or
voluntary limitation of his or her staff privileges at such an institution should be promptly
reported to the Board by the institution and the licensee if that action occurs while the
licensee is under formal or informal investigationby the institution or acommittee thereof
for anyreason related to possible medical incompetence, unprofessional conduct, or mental
or physical impairment.

C. Malpractice insurance carriers and affected licensees should be required to file with the
Board a report of each final judgment, settlement, oraward against insuredlicensees.
Licensees not covered by malpractice insurance carriers should be required to file the same
Information with the Board regarding themselves. All suc® reports should be made to the
Board promptly (e.g., within thirty days).

D. Upon receiving reports concerning a licensee, oron its own motion, the Boardshould be
permitted to investigate any evidence which appears to show a licensee is or may be medically
incompetent, guilty of unprofessional conduct, or mentally or physically unable to engage
safely in the practice of medicine.

E. Any person, institution, agency, or organizationrequired to report under this provision
of the medical practice act who does so in good faith should not be subject to civil damages
or criminal prosecution for so reporting.



To assure compliance with compulsory reporting requirements, specific penalties should be
established for demonstrated failure to report.



SECTION XI11I:

PROTECTED ACTION AND COMMUNICATION

The medical practice act should provide Ilegal protection for the members
of the Board and its staff and for those providing information to the Board
in good faith. These provisions of the act should implement or be consistent
with the following Federation recoirmendations.

A. No member of the Board, its committees, or its staff should bear liability or be subject
to civil damages or criminal prosecution for any action undertaken or performed within the
scope of the functions of the Board under the medical practice act and the rules and
regulations of the Board when acting without malice and iIn the reasonable belief the action
was warranted.

B. Every communication, oral or written, made by or on behalf of any person, institution, agency,
or organization to the Board or to any person designated by the Board to investigate or
otherwise hear matters relating to any disciplinary action, whether by way of report,
complaint, or testimony, should be privileged. No action or proceeding, civil or criminal,
should be permitted to lie against any such person, institution, agency, or organization
by whom 0l on whose behalf such a communication was made, except upon proof that the
communication was made with malice.

C. The protections afforded iIn these provisions should not be construed as prohibiting a
respondent or his or her legal counsel from exercising the respondent®s constitutional right
of due process under the law, or as prohibiting the respondent from normal access to the
charges and evidence filed against him or her as a part of due process under the law.
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SECTION XIV:

UNLAWFUL PRACTICE OF MEDICINE: VIOLATIONS/PENALTIES

The medical practice act should provide a definition of the unlavrful practice
of medicine and penalties for such unlawful practice. These provisions of
the act should 1implement or be consistent with the following Federation
recommendations.

A. It should be declared unlawful for any person, corporation, or association to do or perform
any act constituting the practice of medicine as defined in the medical practice act without
first obtaining a medical license iIn accord with that act and the rules and regulations
of the Board.

B. The Board should be authorized to obtain injunctive relief against the unlawful practice
of medicine by any person, corporation, or association.

C. A person, corporation, or association violating the provisions of the medical practice act,
or causingor aiding and abetting such violation, should be deemed guilty of a crime.



SECTION XV:

PERIODIC REREGISTRATION

The medical practice act should provide for the periodic reregistration
of medical licenses to permit the Board to review the qualifications of
licensees on a regular basis. These provisions of the act should implement
or be consistent with the following Federation reconmendations.

A. At the time of periodic reregistration, the Board should require the licensee to demonstrate
to Its satisfaction his or her continuing qualification for medical licensure. The
application form for license reregistration should be designed to require the licensee
to update and/or add to the information in the Board"s file relating to the licensee and
his or her professional activity. It should also require the licensee to report to the
Board the following information.

1. Any action taken against the licensee by:

a. any jurisdiction or authority (United States or foreign) which licenses or authorizes
the practice of medicine;

b. any peer review body;

c. any health care institution;

d. any professional medical society or association;

e. any law enforcement agency;

f. any court; or

g- any governmental agency |

for acts or conduct similar to acts or conduct described in the medical practice act
as grounds for disciplinary action.

2. Any adverse judgment, settlement, or award against the Ulicensee arising from a
professional liability claim.

3. The licensee"s voluntary surrender of or voluntary limitation on any license or
authorization to practice medicine iIn any jurisdiction, including military, public

health, and foreign.

4. Any denial to the licensee of a license or authorization to practice medicine by any
Jurisdiction, including military, public health, and foreign.

5. The licensee"s voluntary resignation from the medical staff of any health care institution



or voluntary limitation of his or her staff privileges at such an institution if that
action occurred while the licensee.was under formal or informal investigation by the
institution or a committee thereof Tfor any reason related to possible medical
incompetence, unprofessional conduct, or mental or physical impairment.

6. The licensee"s voluntary resignation or withdrawal from a national, state, or county
medical society, association, or organization if that action occurred while the licensee
was under formal or informal investigation or review by that body for any reason related
to possible medical incompetence, unprofessional conduct, or mental or physical

impairment.

7. Whether the licensee has ever been addicted to or treated for addiction to alcohol
or any chemical substance.

8. Whether the licensee has had any physical injury or disease or mental Illness within
the registration period which could reasonably be expected to affect his or her practice

of medicine.

9. The Hlicensee"s completion of continuing medical education or other forms of professional
maintenance and/or evaluation, including specialty board certification or
recertification, within the registration period.

The Board should be authorized, at its discretion, to require continuing medical education
for license reregistration and to require documentation of that education.

The licensee should be required to sign the application form for license reregistration
and have it witnessed. Failure to report fully and correctly should be grounds for

disciplinary action by the Board.

The Board shouldbe directed to establish an effective system for reviewing reregistration
forms. It should also be authorized to initiate investigations and/or disciplinary
proceedings based on information submitted by licensees for license reregistration.



SECTION XVI:

PHYSICIAN S ASSISTANTS

The medical practice act should provide for the certification, registration,
and regulation of physician®s assistants by the Board. These provisions
of the act should implement or be consistent with the following Federation
recommendations.

A. Definitions: The following terms should have the meanings given them below:
1. 'Licensed physician” means a physician licensed to practice medicine in the jurisdiction.

2. "Physician"s assistant” means a skilled person certified by the Board as being qualified
by academic and practical training to provide patient services under the supervision
and direction of a licensed physician who is responsible, in a manner determined by
the Board, for the performance of that person.

B. Administration: The Board should enforce and administer these provisions of the medical
practice act.

C. Certification and Registration as a Physician"s Assistant:

1. No person should perform or attempt to perform as a physician®s assistant without first
applying for and obtaining a certificate of qualification fromthe Board and having
his or her employment registered in accordance with Board rules and regulations.

2. An applicant for a certificate of qualification as a physician®s assistant should complete
application forms prepared and furnished by the Board and pay a non-returnable fee. Upon
being duly certified by the Board, the applicant should have his or her name and address
and other pertinent information enrolled by the Board on a roster of physician®s
assistants.

3. Each certified physician"s assistant should register his or her employment with the
Board annually, stating his or her name and current address, the name and office address
of both his or her employer and the supervising licensed physician, and submitting a
copy of the current protocol governing his or her activities and such additional
information as the Board deems necessary. Upon any change of employment as a physician®s
assistant, such registration should automatically be wvoid. Each annual registration
or reregistration of new employment should be accompanied by a fee set by the Board.

D. Denial, Suspension or Revocation: The Board should be empowered to deny or suspend any
registration or to deny or revoke any certificate of qualification upon grounds similar
to those for such disciplinary actions against licensed physicians.

E. Rules and Regulations: The Board should be empowered to adopt and enforce reasonable rules
and regulations for:



1. setting qualifications of education, skill, and experience for certification of a person
as a physician®s assistant and providing forms and procedures for certificates of
qualification and for annual registration of employment;

2. examining and evaluating applicants for certificates of qualification as physician®s
assistants as to their skill, knowledge, and experience in the field of medical care;

and
3. establishing criteria for protocols governing the activities of physician®s assistants.

Duties of Physician"s Assistants: A physician®s assistant should perform only those acts
and duties approved by the Board for which the assistant has been trained and which have
been assigned to the assistant by a supervising licensed pnysician who is fully qualified
to perform and to supervise such acts and duties.

Responsibility of Supervising Physician: Every physician using, supervising, or employing
a registered physician®s assistant should be qualified in the medical areas in which the
physician®s assistant is to perform and should be individually responsible and liable for
the performance and the acts and omissions of the physician"s assistant. Nothing in these
provisions, however, should be construed to relieve the physician®s assistant of any
responsibility and liability for any of his or her omn acts and omissions. No physician
should have under his or her supervision more than two currently registered physician®s

assistants.
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SECTION XVII:

RULES AND REGULATIONS

The medical practice act should provide for vrules and regulations to
facilitate the enforcement of the act. These provisions of the act should
implement o ” be consistent with the following Federation recoranendations.

A. The Board should be authorized toadopt and enforce rules and regulations to carry into
effect the provisions of the medical practice act and to fulfill its duties under the act.

B. The Board should adopt rules andregulations in accord with administrative procedures
established in the jurisdiction.



SECTION XVIII:

FUNDING AND FEES

The medical practice act should provide for the adequate funding of the
Board and for the establishment of fees and charges to cover the costs
incurred by the regulation of the practice of medicine under the act. These
provisions of the act should implement or be consistent with the following
Federation recommendations.

A. All fees, charges, costs, ar.d fines collected by the Board or on Its behalf should be
specifically designated for che use of the Board 1n fulfilling Its duties under the medical
practice act.

B. The Board should be authorized to set fees and charges for examination, licensure,
certification, registration, reregistration, and other functions and services at levels
adequate to support the Board"s effective fTulfillment of its duties under the medical
practice act.



