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R ight o f  a c i t i z e n  to keep and bear arms [CSSJR 3 9 ( J u d i c i a r y )  am]
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Hayden Kaden has asked th a t  I  comment on th ree is sues  r e l a t ­ing to t h i s  r e s o l u t i o n  p ropos ing  a c o n s t i t u t i o n a l  amendment.
The amendment proposed under CSSJR 3 9 ( J u d ic i a r y )  am would 
amend a r t .  I ,  sec . 19 o f  the A laska C o n s t i tu t i o n ,  "R igh t  to Bear Arms". The r e s o l u t i o n  conta ins  a statement o f  " L e g i s l a ­t i v e - I n t e n t " .
I t  may be d e s i r a b l e  t o  summarize each to  set  the stage f o r  the comments th a t  f o l l o w .
Sec t ion  1 o f  CSSJR 3 9 ( J u d i c i a r y )  am amends as f o l l o w s :

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A
FREE STATE, THE] r i g h t  o f  each c i t i z e n o f  the s ta t e[THE PEOPLE] to  keep and bear arms f o r law fu l  defenseo f  s e l f ,  f a m i l y ,  p r o p e r t y ,  and the s t a t e  and f o r  law fu lhunt ing , r e c r e a t i o n ,  and o th e r  law fu l purposes, s h a l lnot be i n f r i n g e d  by the s t a t e  o r  by a borough o r  c i t yo f  the s t a t e .

Sec. 2 ( a )  o f  CSSJR 3 9 ( J u d i c i a r y )  am s ta t e s  l e g i s l a t i v e  i n t e n t :  " the  l e g i s l a t u r e  in tends on ly  th a t  the amendment . . [p ro v id e ]  th a t  the r i g h t  to keep and bear arms i s  an in d i v id u a l  r a t h e r  than a c o l l e c t i v e  r i g h t . "  And the "amendment, i f  adopted , should not be construed to prec lude the r e g u la t i o n  o f  the manner in  which arms may be borne, c a r r i e d ,  o r  u sed . "  [ I t ]  "shou ld  not be used to r e p e a l  o r  to



Rep re sen ta t iv e  M. Mike M i l l e r  Page 2
A p r i l  30 , 1986

render u n c o n s t i t u t i o n a l  e x i s t i n g  s t a t u t e s  . . . c r  e x i s t in g  
mun ic ipa l o rd in an ce s . "
I .  What i s  the e f f e c t  o f  an e xp re s s io n  o f  l e g i s 1a t i v e  in t e n t  in  a c o n s t i t u t i o n a l  amendment?
I  b e l i e v e  tha t  the cou r ts  w i l l  g ive  de fe rence to l e g i s l a t i v e  
i n t e n t .  There i s  an e x i s t i n g  h i s t o r y  o f  them doing th a t .
I n  A laska Pub l ic  Employees Ass 'n  v .  S t a t e , 525 P . 2d 12, 17 - 
18 and in  Seward Marine S e r v i c e s ,  In c .  v .  Anderson, 643 P . 2d 
493, the A laska Supreme Court cons ide red  the exteivt~to whish - 
i t  would cons ide r  evidence o f  l e g i s l a t i v e  intend apar t  from 
tha t  s ta t e d  in  the l e g i s l a t i o n  i t s e l f .  In  each *e, even 
though i t  would seem th a t  ex t raneous  evidence i s  aker than 
l e g i s l a t i v e  in t e n t  s ta t ed  w i t h in  the l e g i s l a t i o n  i t s e l f ,  i t  cons idered the o f f e r e d  ev idence c a r e f u l l y .
A statement o f  l e g i s l a t i v e  i n t e n t  in  the con tex t  o f  a c o n s t i t u t i o n a l  amendment would be e n t i t l e d  to equal weight as compared to  a statement o f  l e g i s l a t i v e  in t e n t  in  
l e g i s l a t i o n  i f  eve ry th ing  were equa l .  Every th ing  i s  n o t ,  however, e q u a l .
There i s  a unique mechanica l p rob lem in  the case o f  a 
c o n s t i t u t i o n a l  amendment. In  the u su a l  statement o f  l e g i s l a t i v e  i n t e n t ,  the th e o ry  and the f a c t  i s  tha t  those who vo te  f o r  the b i l l  have the statement o f  the l e g i s l a t i v e  in t e n t  b e fo r e  them ( i f  i t  i s  in c o rp o r a t e d  int.', the b i l l )  as they vo te  o r ,  in  the case o f  the g ove rn o r ,  when i t  i s  reviewed b e fo r e  s igna tu re  o r  v e t o .
There i s  a d i f f e r e n c e  h e re .  The v o t e r s  o f  the s t a t e  who 
a c t u a l l y  approve o r  r e j e c t  the amendment w i l l  not have the 
statement o f  l e g i s l a t i v e  i n t e n t  b e fo r e  them. As a matte r  o f  law, i t  seems tha t  they w i l l  have o n ly  se c t io n  1 o f  the 
r e s o l u t i o n  b e fo r e  them. See a r t .  X I I I ,  sec . 1 o f  the Alaska 
C o n s t i t u t i o n :  the " l i e u t e n a n t  gove rno r  s h a l l  p repare  a b a l l o t  t i t l e  and p r o p o s i t i o n  summarizing each proposed amendment, and s h a l l  p lace  them on the b a l l o t  . . .  "
In  an attempt to address th a t  p rob lem , sec . 2 (b )  o f  CSSJR 
3 9 ( J u d i c i a r y )  am d i r e c t s  the L e g i s l a t i v e  A f f a i r s  Agency, as i t  p repares the " n e u t r a l  summary" under AS 1 5 .5 8 . 0 2 0 ,  to 
" c on s id e r "  the statement o f  l e g i s l a t i v e  i n t e n t .  I t  i s  presumably on ly  through the n e u t r a l  summary pub l ished  in  the 
v o t e r ' s  pamphlet tha t  a v o t e r  may become aware o f  sec. 2 (a )  o f  the r e s o l u t i o n .
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I  am s a t i s f i e d  tha t  the Agency, when i t  cons ide rs  CSSJR 
3 9 ( J u d ic i a r y )  am, w i l l  p repa re  a n e u t r a l  summary. The law 
requ i re s  no l e s s .  Some o f  the problems tha t  the Agency may have in  the p re p a ra t io n  o f  the summary are  suggested below.
The gene ra l  r u l e  i s  tha t  the l e g i s l a t i v e  in t e n t  w i l l  be 
cons idered on ly  a f t e r  the sub s tan t iv e  language has i t s e l f  
been cons ide red and then o n ly  i f  the cour t  i s  unable to 
determine what the l e g i s l a t u r e  intended from the subs tan t iv e  
language. The c o r o l l a r y  o f  the r u l e  i s  tha t  the l e g i s l a t i v e  in t en t  w i l l  not be cons ide red i f  the subs tan t iv e  Language i s  
c l e a r  o r  to the ex ten t tha t  the l e g i s l a t i v e  in t e n t  c o n t ra ­d i c t s ,  in  some fa sh io n ,  the sub s tan t iv e  language.
I t  i s  these p o in ts  tha t  p re sen t  the problem f o r  l e g i s l a t i v e  i n t e n t .
Sec. 2 ( a )  s ta te s  tha t  the l e g i s l a t u r e  intends tha t  the " r i g h t  to  keep and bear arms" be "an in d i v id u a l  r i g h t  r a t h e r  
than a c o l l e c t i v e  r i g h t . "  C o n s i s t e n t l y  w ith  th a t ,  the amendment de le te s  the r e f e r e n c e  to the "w e l l - r e g u la t e d  
m i l i t i a  being necessary to the s e c u r i t y  o f  a f r e e  s t a t e " .
The ve ry  s u b s t a n t i a l  problem i s  th a t  the language added in  
p rov ides  tha t  the purpose o f  the r i g h t  to bear arms i s  " f o r  l aw fu l  defense o f  s e l f ,  f a m i l y ,  p r o p e r t y ,  and the s t a t e " .  [Emphasis added . ] I t  seems c l e a r  th a t  the focus o f  the 
amendment i s  broadened; i n d i v i d u a l  purposes f o r  the r i g h t  
a re  a f f i rm ed .  But the amendment a l s o  s ta t e s  a c o l l e c t i v e  
purpose: the "defense o f  . . . the s t a t e " .  To the ex ten t tha t  the " l e g i s l a t i v e  purpose" seems in c o n s i s te n t  the sub­
s t a n t i v e  language o f  the amendment i t s e l f ,  the cou r t  must 
d is rega rd  the l e g i s l a t i v e  purpose .
I  assume tha t  the l e g i s l a t i v e  purpose o f  the amendment "not 
[be ing] used to r e p e a l  o r  rende r  u n c o n s t i t u t i o n a l  e x i s t in g  s ta tu te s  . . .  o r  e x i s t in g  mun ic ipa l  o rd inances" w i l l  be e f f e c t i v e .
I I .  What i s  the l i k e l y  e f f e c t  o f  the language o f  the amend­ment on e x i s t i n g  laws aga in s t  concea led weapons, e t c . ?
The l e g i s l a t i v e  purpose says th a t  the amendment shou ld have 
no e f f e c t  on those laws; p r e d ic t i o n s  o f  a c tu a l  e f f e c t  in  t h i s  area a re ,  however, somewhat d i f f i c u l t .
The amendment and i t s  ana logs in  the U .S . C on s t i tu t io n  and 
in  the c o n s t i t u t i o n s  o f  o th e r  s t a t e s  have a long h i s t o r y :  1
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th ink  i t  i s  f a i r  to  say th a t  the amendment has a meaning and 
an understanding th a t  i s  l a r g e r  then the language o f  the 
sec t ion  i t s e l f ;  I  see no reason  to  suggest tha t  the amend­ment changes these unde rs tand ings .
I t  has been sa id  th a t  the p r o v i s i o n  in  the U .S . C on s t i tu t i o n  
goes back to  1689. The E ng l i sh  B i l l  o f  R igh ts ,  enacted by 
Pa r l iament in  1689, g ran ted the Eng l i sh  the r i g h t  " t o  have Arms f o r  t h e i r  De fence , s u i t a b l e  to  t h e i r  Cond i t ions ,  and 
a l lowed by Law." See S ta te  v .  K e s s l e r , 289 Or. 359, 614 P . 2d 94 (Oregon 1 9 8 0 ) .  ------
The K e s s le r  case and S ta te  v .  D e lgado , 692 P . 2d 610 (Oregon
1984) construed the Oregon v e r s i o n  o f  a r t .  I ,  sec. 19. I t  
p rov ides  "The peop le  have the r i g h t  to  bear arms f o r  the defence ( s i c )  o f  themse lves , and the S ta te ,  . . . "  [A r t .  I ,  
sec. 27, Oregon C o n s t i t u t i o n . ]  I t  seems c l e a r  tha t  the language o f  the Oregon C o n s t i t u t i o n  i s  i d e n t i c a l  in  fu n c t ion  
and a lmost i d e n t i c a l  in  language to  tha t  contained in  CSSJR 
3 9 ( J u d ic i a r y )  am. I t  shou ld be re a sonab le ,  t h e r e f o r e ,  to expect them to  be construed s im i l a r l y .
The K e s s le r  case in vo lved  a p ro se cu t io n  f o r  the possess ion  
o f  a " b i l l y " , _ an item the p o s se s s ion  o f  which was p ro h ib i t e d  as a "s lugg ing  weapon."
The Oregon cou r t  noted th a t  in  c o l o n i a l  time and during the R evo lu t ion a ry  War, weapons used by m i l i t iam en  and by i n d i ­
v id u a ls  in  the defense o f  t h e i r  home o r  t h e i r  person were the same. The c ou r t  noted th a t  the h i s t o r i c a l  a n a ly s i s  o f  the p r o v i s i o n  in d ic a te d  th a t

the d r a f t e r  intended "arms" to  in c lu ae  the h and -ca r r ied  weapons commonly used by i n d i v id u a l s  f o r  pe rsona l  
de fense . The c lub i s  an e f f e c t i v e ,  h and -c a r r ie d  weapon which cannot l o g i c a l l y  be exc luded from th i s  term. We ho ld  th a t  the de fendan t 's  possess ion  o f  a b i l l y  club in  h is  home i s  p ro te c ted  by A r t i c l e  I ,  s e c t ion  27, o f  the Oregon C o n s t i t u t i o n .  [614 P . 2d a t  1 00 . ]

The Delgado case in vo lv ed  posse ss ion  o f  a sw itchb lade .
The ap p rop r i a te  in q u i r y  in  the case a t  bar i s  whether a 
k ind o f  weapon, as m od i f ied  by i t s  modern design and fu n c t io n ,  i s  o f  the s o r t  commonly used by in d iv id u a l s  f o r  p e r son a l  defense du r ing e i t h e r  the r e v o lu t i o n a r y  o r  p o s t r e v o lu t i o n a r y  e ra ,  o r  in  1859 when Oregon's c o n s t i ­



R e p r e s e n t a t i v e  M. Mike M i l l e r
Page 5
A p r i l  30,  1986

t u t io n  was adopted. I n  p a r t i c u l a r ,  i t  must be 
determined whether the d r a f t e r s  would have intended the 
word "arms" to  in c lude  the  sw itch -b lade k n i f e  z3 a weapon commonly used by i n d i v id u a l s  f o r  s e l f  de fense . [692 P . 2d a t  6 1 2 . ]

The Oregon Supreme Court agreed tha t  a law tha t  sought to 
p ro h ib i t  possess ion  o f  the " j a c k k n i f e "  o r  "mere 
pocketkn ives" would v i o l a t e  the Oregon c o n s t i t u t i o n .

The on ly  d i f f e r e n c e  i s  the presence o f  the sp-ring- operated mechanism th a t  opens the k n i f e .  We are uncon­
vinced by the s t a t e ' s  argument tha t  the sw itch -b lade i s  
"so s u b s t a n t i a l l y  d i f f e r e n t  from i t s  h i s t o r i c a l  
antecedent" ( the  j a c k k n i f e )  tha t  i t  cou ld  not have been 
w ith in  the con temp la t ion  o f  the c o n s t i t u t i o n a l  d r a f t e r s .  They must have been aware tha t  t e chno log ic a l  changes were o c cu r r in g  in  weaponry as in  t o o l s  g e n e r a l l y .  [692 P . 2d a t  6 1 4 . ]

Note that the p ro v i s io n s  o f  A la ska  law now p r o h ib i t  the 
possess ion o f  a sw itchb lade .  See AS 1 1 .6 1 .2 0 0 .
I t  i s  p o s s ib le  th a t  the r e f e r e n c e  in  the amendment to  a r t .
I ,  sec. 19 to  " l a w fu l "  uses may be adequate to au th o r i z e  
re g u la t i o n  o f  an "u n law fu l "  u se ,  tha t  i s ,  to de f ine  what i s  un law fu l .
On the o th e r  hand, a c o n s t i t u t i o n a l  p r o v i s i o n  g ran t ing  the l e g i s l a t u r e  the a u t h o r i t y  to  c h a r a c t e r i z e  a use as un law fu l  
may then a u th o r i z e  a r e g u l a t i o n  tha t  was unintended by the sponsors o f  the amendment.
I  agree th a t  such a r e s u l t  in  t h i s  s ta t e  i s  u n l i k e l y  f o r  
more p r a c t i c a l  re a son s .  But t h a t  r e s u l t  occurs because o f  
the understandings on the amendment, not r e a l l y  because o f  the language i t s e l f .
I I I .  E l im in a t io n  o f  m i l i t i a  concepts .
Your t h i rd  ques t ion  asks whether i t  would be p o s s ib le  to e l im inate  the "w e l l - r e g u l a t e d  m i l i t i a "  concepts wh i le  p e r ­
m it t ing  reasonab le  r e g u l a t i o n .  The answer i s  a q u a l i f i e d  
yes; I  th ink  i t  i s  c l e a r  t h a t  some context f o r  the regu ­l a t i o n  must be o f f e r e d .  Cons ide r  the sec t ion  with the " m i l i t i a "  e l im in a ted :



SECTION 19. RIGHT TO BEAR ARMS. The [A WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE STATE, 
THE] r i g h t  o f  the peop le  to  keep and bear arms s h a l l  not be i n f r i n g e d .

With no con tex t  f o r  the r e g u l a t i o n ,  the statement becomes 
abso lu te  and no r e g u la t i o n  would be p o s s ib le .  Acco rd ing ly ,
I  b e l ie v e  tha t  some th r e s h o ld  b a s is  f o r  the r e g u la t i o n  (such 
as that in  SJR 39) must be o f f e r e d  by the c o n s t i t u t i o n .
I f  I  may be o f  f u r t h e r  a s s i s t a n c e ,  p lease  adv ise . ------
RAB:mkr 
m5/046



section 19. R I G H T  TO KEEP A N D  B E A R  FIREARMS [ARMS], Ihe [A 

W E L L - R E G U L A T E D  M I L I T I A  BEING N E C E S S A R Y  TO THE SECUR I T Y  OF A  

FREE STATE, THE] rig ht of an i n d i v i d u a l . who is not 

otherwise p r o h i b i t e d  b v  federal law from r e c e i v i n g  firearms. 

[THE PEOPLE] to keep and b e a r  firearms for lawful purposeSj 

consistent w i t h  the oblig a t i o n  of govern m e n t  i-.o p r otect the 

public w e l f a r e  and safety, shall not be infringed, except 

that the m a n n e r  of keeping, bearing, or using firearms m a y  

be regulate d b v  law



S e cti on 19. R IGHT TO KEEP A N D  BEAR F IREARMS [ARMS]. The [A 

W E L L - R E G U L A T E D  M I L I T I A  BEING NECESSAR Y TO THE S E C URITY OF A  

FREE STATE, THE] right of a citizen of the state [THE 

PEOPLE] to keep and b e a r  firearms for lawful purposes [ARMS] 

shall not be infringed, except that the keeping, bearing, or 

usincr of firearms m a y  be regulated bv law.
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O r ig in a l  sponso rs :  Rodey, Abood,
Benne tt ,  et a l

IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 39 ( J u d ic i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FOURTEENTH LEGISLATURE - SECOND SESSION

Propos ing  an amendment to the C on s t i tu ­
t i o n  o f  the S ta te  o f  A laska r e l a t i n g  to 
the r i g h t  o f  a c i t i z e n  to keep and bear 
ai*ms.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sec t ion  1. A r t i c l e  I ,  sec . 19, C o n s t i t u t i o n  o f  the S ta te  o f  A laska , 

i s  amended to read :
SECTION 19. RIGHT TO KEEP AND BEAR FIREARMS [ARMS]. The [A 

WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE 
STATE, THE] r i g h t  o f  a . c i t i z e n  o f  the s ta t e  [THE PEOPLE] to keep and 
bear f i r e a rm s  f o r  l aw fu l  purposes [ARMS] s h a l l  not be in f r in g ed  except 
tha t  the keep ing ,  b ea r ing ,  o r  use o f  f i r e a rm s  may be regu la ted  by l a v .

* Sec. 2 . The amendment proposed by t h i s  r e s o l u t i o n  s h a l l  be p laced 
b e fo re  the v o t e r s  o f  the s t a t e  a t  the next gene ra l  e l e c t i o n  in  confo rm ity  
with a r t .  X I I I ,  sec . 1, C o n s t i t u t i o n  o f  the S ta te  o f  A laska ,  and the e l e c ­
t i o n  laws o f  the s t a t e .

- 1 - HCS CSSJR 39(Jud)
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O r ig in a l  sponso rs :  Rodey, Abood,
B enne t t ,  et a l

IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 39 ( J u d ic i a r y )  

IN THE LEGISLATURE OF THE STATE OF ALASFA 
FOURTEENTH LEGISLATURE - SECOND SESSION

P ropos ing  an amendment to the C on s t i tu ­
t i o n  o f  the S ta te  o f  A laska r e l a t i n g  to 
the r i g h t  o f  the peop le  to keep and bear

a rms .
EE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Sect ion  1. A r t i c l e  I ,  sec . 19, C o n s t i t u t i o n  o f  the S ta te  o f  A laska , 
i s  amended to read :

SECTION 19. RIGHT TO KEEP AND BEAR -̂ g f e & ^ ^ ARMSj. The [A
WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A FREE

O s  CLWhJl_

STATE, THE] r i g h t  o f  to  keep and bear f o r  l aw fu l
purposes s h a l l  not be i n f r i n g e d .

* Sec. 2. The amendment proposed by t h i s  r e s o l u t i o n  s h a l l  be p laced 
b e fo re  the v o t e r s  o f  the s t a t e  a t  the nex t  gene ra l  e l e c t i o n  in con fo rm ity  
with a r t .  X I I I ,  sec . 1, C o n s t i t u t i o n  o f  the S ta te  o f  A laska ,  and the e l e c ­
t i o n  laws o f  the s t a t e .

HCS CSSJR 39(Jud)
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SUBJECT:

TO:

FROM:

Right to bear arms (Work Order No. 14-SJ39)
Rep resen ta t ive  M. Mike M i l l e r  Cha i r ,  House J u d ic ia r y  Committee
Richard A. Bradley/ A,L e g i s l a t i v e  Couns

Hayden Kaden has requested a CS f o r  SJR 39. as requested . I t  i s  enclosed

The amendment i s  changed in  the second house. I  b e l i e v e  we may have p rov ided you with a concurren t r e s o lu t i o n  to ad­dress the ques t ion .
The r e s o lu t i o n  continues the " l e g i s l a t i v e  in t e n t "  language in  sec. 2. As my A p r i l  30 memorandum to your committee onthe Senate v e r s i o n  o f  th i s  r e s o l u t i o n  suggested, we do r.ctb e l i e v e  tha t  " l e g i s l a t i v e  h i s t o r y "  i s  p laced b e fo re  the v o t ­e rs  and t h e r e f o r e  w i l l  not be considered be fo re  them.
Thus, the language o f  sec. 3 tha t  d i r e c t s  the l i e u ten an t  governor to p lace  the " l e g i s l a t i v e  h i s t o r y "  be fo re  the v o t ­ers  may be i n e f f e c t i v e .  A r t i c l e  XXX, sec. 1 o f  the Alaska C on s t i tu t io n  t e l l s  the l i e u te n an t  governor what to p lace be fo re  the v o t e r s ;  i t  p ro v id es ,  in  p e r t in e n t  p a r t :

SECTION 1. AMENDMENTS. * * * The l i e u te n an t  gove r ­nor s h a l l  p repare a b a l l o t  t i t l e  and p ro p o s i t i o n  sum­mariz ing each proposed amendment, and s h a l l  p lace  them 
on the b a l l o t  f o r  the ne: :t gene ra l  e l e c t i o n .  * * *

Thus, as you see, the amendment i t s e l f  i s  net p laced be fo re  the v o te rs  but on ly  "a b a l l o t  t i t l e  and p re p o s i t i o n  sum­mariz ing each proposed amendment". I f  the l i e u ten an t  gove r ­nor f o l l ow s  the c o n s t i t u t i o n ,  which seems to o f f e r  mandatory



Rep. M. Mike M i i i e rPage 2May 9, 1936

language, the l i e u te n an t  governor may not f o l l o w  the in s t r u c t i o n s  added in  sec. 3 o f  the r e s o lu t i o n .
And I  a l s o  b e l i e v e  tha t  the amendment to sec. 2 (b )  o f  the r e s o lu t i o n  i s  a l s o  i n e f f e c t i v e  in  i t s  i n s t r u c t i o n  to the L e g i s l a t i v e  A f f a i r s  Agency tc " in c lude "  the statement o f  l e g i s l a t i v e  in t e n t  in  the n e u t r a l  nummary.
Since the language in  sec. 2 o f  the r e s o l u t i o n  i s  not law and has not (and cannot) amend the in s t r u c t i o n s  to the Agen­
cy, the Agency w i l l  continue to be bound by the requirements o f  AS 1 5 . 5 8 . 0 2 0 ( 6 ) ( C ) . Those p ro v is ion s  now p rov ide :

Sec. 1 5 .5 8 .0 2 0 .  CONTENTS OF PAMPHLET. Each e le c t i o n  pamphlet s h a l l  conta in
«V A

( 6 )  f o r  each b a l l o t  p r o p o s i t i o n  submitted to the v o te r s  by i n i t i a t i v e  o r  referendum p e t i t i o n  o r  by the l e g i s l a t u r e ,
JU JL a  TV

(C) a n e u t r a l  summary o f  the p ro p o s i t i o n  prepared b y  the L e g i s l a t i v e  A f f a i r s  Agency:
*  *  *

I t  seems tha t  the o b l i g a t i o n  o f  the Agency i s  to p repare a summary ( r a t h e r  than simply accept a summary not prepared in  the Agency). The Agency i s  a l s o  ob l ig a ted  to ensure tha t the summary i s  n e u t r a l  (not weighted by a n y  e x te rn a l  cons id ­
e ra t ion s  beyond the language o f  the a c tu a l  proposed amend­ment i t s e l f ) .
I  b e l i e v e ,  t h e r e f o r e ,  tha t  the Agency may cons ide r  the l e g ­i s l a t i v e  h i s t o r y  but cannot " in c lude "  as i t s  own the l e g i s ­l a t i v e  h i s t o r y  suggested in  sec. 2 ( a ) .
I f  I  may be o f  f u r t h e r  a s s i s t an ce ,  p lease adv ise .

SAB:ml Q95/m5
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February 25, 1986

TO: Members of the Senate J u d i c i a r y  Committee

Re: Senate Joint Res olu t i o n  No. 39

The proposed amendment to Article I, Section 19 of the Stace 
Constitution set forth in Senate Joint Resol ution No. 39 couJd, 
in its original form, preclude the regulation of conduct wh .ch 
has traditionally been considere d to be criminal. Of particu .ar 
concern is the clause b e g i nning  on line 15 which specifies 
"...personal defense and for the defe nse of family, property.,.". 
This provision could be read to invalidate all existing state and 
m unicipal laws g overning the use of firearms for s elf-defense and 
the defense of property. Histori cally, the right to use firearms 
to protect self, family, and p r o p e r t y  has been curtailed. The 
amendment in its p r esent form would cast doubt on the v i a b i l i t y  
of continued regulation of such items.

The amendment, in its p r esent form, would also have the likely 
affect of nullifying state and m u n i c i p a l i t i e s  laws regulating the 
possession of firearms. This is because of the deleti on of p r o­
visions referencing a "well r e g u late d militia." Historically, 
the courts have interpreted that phrase as creating not a p e r­
sonal right to bear arms, but rather a right of the state to 
maintain a militia. The d e l etion of that phrase would cast doubt 
on the validity of all p r e vious court decisions pertaining to the 
interpretation of section 19, and a similar provision of the 
Federal Constitution. With the d e l e t i o n  of that body of law, the 
phrase "shall not be infringed" would take on a whole new 
meaning, Thus, the state and local gover n m e n t s  could lose the 
ability to regulate such activitie s as the carrying of c oncealed 
weapons and the o b l iterat ion of serial numbers on firearms.

The provision could easily be amended so as to affirm the right 
of the individual to own and possess firearms (as opposed to the 
right of the state to m a i ntain  a militia) w i t h o u t  precluding the 
Legislature's ability to p r e s cribe certain conduct with respect

Municipality
of

Anchorage
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to the use and p o s s e s s i o n  of deadl y weapons. First, I would p r o­
pose a change to line 15 whereby the term "personal" would be 
r eplaced by "lawful" and the phrase "and for the defense" be 
replaced by the phrase “of self". In addition, line 17 should be 
changed by adding l a n g u a g e  after the term "city" which would read 
"...except that the m a n n e r  in which arm.; are possessed may be 
subject to r easonable  r egula tions d e s i g n e o  to protect the public 
s a f e t y " ,

In addition, if the C o m m i t t e e ' s  intent is m e r e l y  to establish a 
personal right to the o w n e r s h i p  and p o s s e s s i o n  of firearms and 
not to o v e r t u r n  existin g laws go verning the use of firearms, then 
such intent should be p l a i n l y  set forth in a permanent report 
that will serve in the future to guide the courts. Furthermore, 
if the additi onal lan guage I have sug gested is added to the 
amendment, the Committee report should clar ify the Committee's 
intent by specifying  that the a b ility of state and local govern­
ment to impose r easo n a b l e  regulations on the possession of 
firearms would include laws curtailing the p osse ssion of c o n­
cealed weapo ns or w e apo ns that have altered identification marks, 
but would not include the right of the 3tate or local government 
to enact an outright ban on the o w n e rshi p or posses s i o n  of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry W e r t z b a u g h e r  
Municipal Attorn ey 

JWjgml
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OFFICE OF THE MUNICIPAL ATTORNEY

May 6, 1986

Members of the House J u d i c i a r y  C o m m i t t e e  

Re: SJR 39

The M u n i c i p a l i t y  does not o ppos e a c o n s t i t u t i o n a l  amendment that 
redefines the "right to bear arms" as a persona l right vested in 
each citizen of the stat:e, We are v e r y  c o n c e r n e d  however with 
the way in w hich the m e asure  is now drafted. Our concerns are 
based on the fact that the p r e s e n t  language, qu ite arguably, 
would not permit the state .or a m u n i c i p a l i t y  to r e g ula te either 
the type of arms p o s s essed or the m a n n e r  and circumstances of 
p o s s e s s i o n .

While the v e rsio n passed by the Senate c l e a r l y  a l lows regulation 
of the use of arms, m a n y  e x i s t i n g  laws do not relate to the 
simple use of a weapon, but r a t h e r  to its f u n c t i o n  and to the 
manner .*-.id c i r c u m s t a n c e s  in w h i c h  it is possessed. Public safety 
concerns d emand that the state l e g i s l a t u r e  and local assemblies 
be permitted to ban certai n types of arms such as bombs, hand 
grenades, m a c h i n e  guns, silencers, s a w e d - o f f  s h o t g u n s  and bullets 
designed to pierce protec t i v e  d e v i c e s  worn by law enforcement 
officials, We believe likewise that the c o n s t i t u t i o n  should p e r­
mit the Legisl ature to bar the p o s s e s s i o n  of arms by certain 
classes of c o n v icted criminals, intoxi c a t e d  or m e n t a l l y  disturbed 
persons. Finally we feel it is e s s e n t i a l  to c o n t r o l  the c i r­
cumstances in which oth erwise lawful w e a p o n s  are possessed by 
limiting the carrying of c o n c ealed weapons, the possession of 
loaded firearms on licensed premises, the p o s s e s s i o n  of a firearm 
by a minor w i thout parental consent, et cetera. We reiterate the 
position taken by A t t o r n e y  General Harold Brown in his March 26, 
1986 letter r egarding SJR 39:

These statutes (that would be i nv alidated by 
SJR 39] serve an important p u blic safety f u n c­
tion by c a r e f u l l y  regula ting the p o s s e s s i o n  of 
e s p e c i a l l y  d a n g e rous weapons or w e a p o n s
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carried in an e specially d a n g e r o u s  m a n n e r  or
place. If the legislature does not intend to
render these statutes u n e n f o r c e a b l e , nor to 
foreclose a future leg isl a t u r e  from adopting 
similar p r o v i s i o n s  (prohibiting posse s s i o n  of 
loaded f irearms in a c h u r c h  or on school 
grounds for example), then the legislatures 
intent to c o n t i n u e  to a l l o w  a reaso n a b l e  r e g u­
lation by law should be m a d e  c l e a r

The clarity of intent referred to b y  the A t t o r n e y  General mus t be 
e m b o d i e d  in the m e a s u r e  itself. O t h e r w i s e  both State and 
M u n i c i p a l  p r o s e c u t o r s  will face a f l u r r y  of legal c h a l l e n g e s  by 
those charged with w e a p o n s - r e l a t e d  offenses.

In conclusion, we urge that if the c o m m i t t e e  does not intend to 
invalidate existing statutes and o r d i n a n c e s  regulating the type
of arms that m a y  be possessed, and the circum s t a n c e s  of
possession, then it m u s t  embody this intent clearly w ithin the 
a m e n d m e n t  that is o f fered to the v o t e r s  for ratification.

B rian Porter, Chier 
icipal A t t o r n e y  A n c h o r a g e  Police De part m e n t
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OFFICE  OF THE A TTO RN EY  GENERAL 

M a y  8, 1986

Bill Sheffield, Governor

POUCH K -  STA TE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (9071 465-3600

The Honor a b l e  M. M i k e  M i l l e r  
Alaska State L e g i s l a t u r e  
P.O. Box V
Juneau, A l a s k a  99811 

Dear R e p r e s e n t a t i v e  Miller:

Y o u  have asked this o ffice to c o m m e n t  upon the effect 
of "legislative intent" l a n guag e c u r r e n t l y  contained in a
resolution n o w  under c o n s i d e r a t i o n  by the House Judici ary 
Committee: CS SJR 39 (Jud) am. This resolution, if passed,
w ould p l a c e  a p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  before the 
voters at the next g e n e r a l  election. The r esolu t i o n  contains 
an amend ment to art. I, sec. 19 of the state constitution,
relating to a c i t i zen 's r i g h t  to keep and b e a r  arms. The 
stated p u r p o s e  of the p r o p o s e d  a m e n d m e n t  is to establish that 
the right to keep and b e a r  arms u n d e r  the state c o n s t i t u t i o n  is 
an individual right, r a t h e r  than a co llective one.

T h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  n o w  states that 
a citizen's r i g h t  to keep and bea r arms "shall not be infringed 
by the state or by a b o r o u g h  or city of the state." D u r i n g
consideration of CS S J R  39 (Jud) am on the Se nate floor Senator
Vic Fisc her p r o p o s e d  an a m e n d m e n t  w h i c h  w o u l d  have added the 
phrase "except that the m a n n e r  of k e eping and b e a r i n g  arms may 
be regulated by law." T h i s  p r o p o s e d  amendme nt was rejecte d by 
the Senate on a vote of 16 to 2. See Senate Journal, Mar ch 26, 
1986, at pp. 2166-2167. The J u d i c i a r y  C o m m ittee v e r sion of the 
resolution, a d o p t e d  w i t h  a m e n d m e n t  by the Senate, contains a 
section e n t i t l e d  " l e gislative intent." S e ction 2 of CS SJR 39 
(Jud) am n o w  provides, in part, that the p r o p o s e d  c o n s t i t u­
tional a m e n d m e n t  "should not be c o n s trued to preclude the 
regulation of the m a n n e r  in w h i c h  arms may be borne, carried, 
or used."

W e  are c o n c e r n e d  that the la nguage presently 
contained in CS S J R  39 (Jud) am mi ght a l l o w  later c o n s t i t u­
tional c h a l l e n g e  to some e x i s t i n g  state statutes. Present law, 
for example, p r o h i b i t s  a c o n v i c t e d  felon f r o m  p osses sing a 
concealable firearm, p r o h i b i t s  p o s s e s s i o n  of c e rtain  weapons 
such as bombs, h and grenades, silencers, and sawed-off shot 
guns, pr ohi b i t s  p o s s e s s i o n  of a firearm w h i l e  intoxicated, the 
discharge of a firear m from, on, or across a highway, the 
carrying of a c o n c e a l e d  weapon , p o s s e s s i o n  of a loaded firearm
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on licensed premises, or p o s s e s s i o n  of a f i rearm by a minor 
w i t h o u t  p a r e n t a l  consent. (See AS 11.61.200-11.61.220.)

T h e s e  statutes serve an important p ublic safety 
functio n by r e s t r i c t i n g  the p o s s e s s i o n  of e s p e c i a l l y  dangerous 
w e a p o n s  or w e a p o n s  carried in an especi a l l y  d a n g er ous m a n n e r  or 
place. If the l egi slature does not intend that the proposed 
a m e n d m e n t  of art. I, sec. 19 w o u l d  render these statutes
unenfo rceable, nor foreclose a f ut ure legislat ure from adopting 
similar provisions, (prohibiting p o s s e s s i o n  of loaded firearms 
in a church or on school grounds, for example) , then the 
l e g i s l a t u r e’s in t e n t  to continu e to a l l o w  r e a s o n a b l e * r e g u l a t i o n  
by law should be m a d e  clear.

It m a y  be that the Senate, in r e j e cting the amendment 
p r o p o s e d  by S e n a t o r  F i s cher but a d o p t i n g  section 2 of CS SJR 39 
(Jud) am, b e l i e v e d  that it w a s  not n e c e s s a r y  to explicitly
state in the p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n  that r egula tion 
of firearms b y  law is allowed, as this poin t is included in 
their "legislative intent" language. As a genera l rule,
however, a m e a s u r e  w i l l  be e n f o r c e d  a c c o rding to the plain
m e a n i n g  of the l a n gua ge on its face. 2A C. Sands, Sutherland 
S t a t u t o r y  C o n s t r u c t i o n  § 45.02 at 4 (^tn ed. 1984); W i l s o n  v. 
M u n i c i p a l i t y  o f  A n c h o r a g e , 659 P . 2d 569, 571 (Alaska 1983). It 
is a "fun damental principl e o f  statu t o r y  i n t e r p r e t a t i o n  ... 
that a statu te means w h a t  its l a n guag e rea sonably conveys to 
o thers..." N o r t h  Slope B o r ough v. Sohio P e t r oleu m C o r p . , 585 
P . 2d 534, 540 (Alaska 1978); S o u t h  C e ntral H ealth P l a nning v. 
Commis sioner, Dept, of A d m i n i s t r a t i o n , 628 P . 2d 551, 553
(Alaska 1981). 1/

W h i l e  the courts in A l a s k a  may conside r a measure's 
legisla tive h i s t o r y  to the e x t e n t  it m a y  assist the court in 
c o r r e c t l y  i n t e r p r e t i n g  the measure, a legisla tive committee 
r e p o r t  or formal sta tement of l e g i s l a t i v e  intent m a y  not be 
used to give the statute a m e a n i n g  n o t  fairly contained  w ithin 
its words. Chicago, M . , St. P. & P. R. Co. v. A c m e  Fast 
F r e i g h t , 336 U.S. 465, 93 L . E d . 2 d  817, 69 S.Ct. 692 (1949);
N o r t h  Slope B o r o u g h , 585 P . 2d at 540.

1J  A l t h o u g h  g e neral rules of legal inte rp r e t a t i o n  are most 
often e x p r e s s e d  in the c o nt ext of st atutory interpretation, the 
same rules apply  to the i n t e r p r e t a t i o n  of legislative 
r e solution s and con sti t u t i o n a l  amendments. 1A C. Sands, 
S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 29.08 at 500 (4th ed.
1985) .

_
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W h e n  a review ing court d e cides that it m u s t  consider 
the l e g islature's  intent in order to cons true a provision, the 
text of the m e asure itself is still c o n s i d e r e d  the best 
evidence of l egislative intent. See 2A C. Sands, Sutherland 
Statutory C o n s t r u c t i o n  § 46.03 at 82 (4th ed. 1984) and the 
cases c i t e d  there. W h e r e  the terms of a p r o v i s i o n  are clear 
and straightforward,  the intent of the legislatu re will be 
based on those terms, even if the a p p a r e n t  intent conflicts 
with a s t a t e m e n t  of legislative intent or a co mmittee report. 
See C a m i n e t t i  v. U nited S t a t e s , 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) and 2A C. Sands, S u t h e r l a n d  Statutory
C o nst ruction § 48.06 at 308 (4th ed. 1984).

In Co mmer c i a l  Fisheries En try C o m m i s s i o n  v. A p o k e d a k , 
680 P . 2d 486 (Alaska 1984) Apokedak, r e l y i n g  upon legislative 
intent l a n g u a g e  c o n t ained in the "preamble" to the Limited 
Entry Act, u r g e d  the state supreme co urt not to adopt a literal 
construction of the act. The court refused to adopt the 
i nterpretat ion suggested by Apokedak, stating: "a statutory
preamble ... can n e i t h e r  restrain nor e xtend the m e a n i n g  of an 
unambiguous statute; nor can it be u s e d  to create doubt or 
u n cer tainty w h i c h  does not otherwise exist." 680 P . 2d at 488, 
n.3. Thus, to the extent that language c o n t aine d in the 
"legislative intent" section of CS SJR 39 (Jud) am conflicts 
with the p l a i n  m e a n i n g  of the terms of the constitutional 
provision, it is the c o n s titutional language w h i c h  will 
control.

T h e  courts may also c o n s i d e r  the history of
legislative a c tion taken on a given m e a s u r e  w h e n  determining 
legislative intent. Generally, the r e j e cti on of a proposed 
amendment indicates that the l e g i s l a t u r e  did not intend the 
bill to i n c lude the provisions e m b o d i e d  in the rejected
amendment. L a p i n a  v. W i l l i a m s . 232 U.S. 78, 58 L.Ed. 515, 34
S.Ct. 196 (1914); U nited States v. G r e a t  N o r t hern Railway Co., 
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, S u t h e r l a n d  Statutory C o n s t r u c t i o n  § 48.04 at 302,
§ 48.18 at 341 (4th ed. 1984). Thus, a revie wing court may 
well c o n cl ude that if the legislature had intended to allow the 
continued r egulation by law of some a s p ects of a person' s right 
to possess arms it w o u l d  have adopted the language pr oposed by 
Senator F i s c h e r  d u r i n g  the Senate's c o n s i d e r a t i o n  of the 
resolution. S e e , e . g . , North Slope B o r o u g h , 585 P . 2d a t . 541;
W i l s o n , 669 P . 2d at 571.

Perhaps  the most important c o n s i d e r a t i o n  here is that 
in the case of a measure (such as this one) w h i c h  is to be 
decided b y  a vote of the electorate, descr i p t i v e  statement? 
accompanying the p roposition are an important  source of
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g u i d a n c e  for interpretation. 2A C. Sands, S u t h e r l a n d  Statutory 
C o n s t r u c t i o n  § 48.04 at 301, § 48.19 at 345 (4th ed. 1984);
State v. L e w is, 559 P . 2d 630, 6 3 7-63 8 (Alaska 1977), cert.
d e n i e d , 97 S.Ct. 2943, 432 U.S. 901, 53 L . E d . 2d 1073.

U n d e r  art. XIII, sec. 1 of the A l a s k a  Constitution, 
the l i e u t e n a n t  g o v e r n o r  is required co p r e p a r e  a b a l l o t  title 
and a s u m m a r y  of the proposed  c o n s t i t u t i o n a l  amendment. The 
e l e c t i o n  p a m p h l e t  pre pared p u r s u a n t  to AS 15.58.010 must 
contain: 1) the text of the p r o p o s e d  c o n s t i t u t i o n a l  amendment,
2) the b a l l o t  title ar.d summary p r e p a r e d  by the lieutenant 
governor, 3) "a n e utral summary" of the proposition' p r e p a r e d  by 
the L e g i s l a t i v e  A f f a i r s  Agency, a n d  4) a d v o c a t o r y  statements 
for and a g a i n s t  the proposed amendmen t. AS 15.58.020(6). 
Thus, a l t h o u g h  the resolut ion directs the L e g i s l a t i v e  Affairs 
A g e n c y  to " consider" the statement c o n t a i n e d  in section 2 of CS 
SJR 39 (Jud) a m  w h e n  preparing its n e u t r a l  summary for the 
ballot, this l a n guage wi ll not a p p e a r  on the ballot, and may 
well not a p p e a r  in the elections pamphlet. Since, in the final 
instance, a r e v i e w i n g  court will look to the intent in the 
minds of the v o t e r s  w h o  voted to adop t the constitutional 
amendment, the legisla ture's s t a t e m e n t  of its intent when 
p l aci ng the m e a s u r e  on the ballot has l i m ited significance. 
L e w i s , 559 P . 2d at 637-638.

O n e  of the m a i n  purposes of a c o n s t i t u t i o n  is to 
limit l e g i s l a t i v e  power. Ordinary acts of the legislature 
(i.e., s tat utes), w h e t h e r  adopted b e f o r e  or after a given 
c o n s t i t u t i o n a l  provision, cannot be g i v e n  e f f e c t  if the statute 
c o n f licts  w i t h  a substantive p r o v i s i o n  in the constitution. 
Thus, an a m e n d m e n t  to the c o n s t i t u t i o n  m a y  expressly, or by 
implication, r e p e a l  existi ng legi s l a t i v e  enactments. Rhode 
Island v. P a l m e r , 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Sutherland S t a t u t o r y  C o n s t r u c t i o n  § 23.20 
at 387 (4th ed. 1985) . The p o s s i b i l i t y  t h a t  the language 
p r o p o s e d  in SJR 39 could be interp r e t e d  as i n valid ating some 
portions of A l a s k a ' s  p r ese nt criminal code is a real one, as 
this has o c c u r r e d  in similar c i r c u m s t a n c e s  in other states. 
See, for example, State v. Kessler, 289 Or. 359, 614 P. 2d 94 
(1980) and S t a t e  v. D e l g a d o , 298 Or. 395, 692 P . 2d 610 (1984).

P r i n c i p a l s  of both c ommo n sense and responsible 
d r a f t s m a n s h i p  d i c t a t e  that a w e l l - d r a f t e d  statute or 
c o n s t i t u t i o n a l  p r o v i s i o n  should r educe the n e e d  for disputes 
about i nterp r e t a t i o n .  2A C. Sands, S u t h e r l a n d  Statutory 
C o n s t r u c t i o n  § 45.02 at 5 (4th ed. 1984). S tatem ents of 
"legis l a t i v e  intent" are not an a dequ a t e  s ubstitute  for clear, 
v />3 m j ^ s  J. a n c j u a c j  g  2. 1"! t h i G  p 2r c p c s G d  c c n s ' t i .  w U i i i d . c n  a 2. amendment.
A  more p r e c i s e l y  d r afted  a m e n d m e n t  w o u l d  m i n i m i z e  the



T h e  Honorable M. M i k e  Miller
A l a s k a  State L e g i s l a t u r e

M a y  8, 1986
Page -5-

p o s s i b i l i t y  t h a t ,  shou ld the proposed c o n s t i t u t i o n a l  amendment be adopted, a c r im in a l  defendant would l a t e r  be ab le  t o  argue 
t h a t  a c r im in a l  weapons misconduct s t a t u t e  i s  u n c o n s t i t u t i o n a l  because i t  v i o l a t e s  h i s  r i g h t  t o  keep and bear arms under a r t .  I ,  sec. 19 o f  the s ta t e  c o n s t i t u t i o n .

S i n c e r e l y ,

Haro ld  M. Brown A tto rney  General
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R e j S.J.R. 39 

D e a r  S e n a t o r  Fischer:

• •
Y o u  have a s k e d  for tha D e p a r t m e n t  o f  L a w ' s  c o m m e n t s  

u p o n  t h e  c u r r e n t  l a n g u a g e  of S.J.R. 39, a  r e s o l u t i o n  p r o p o s i n g  
an a m e n d m e n t  to A r t i c l e  I, sec. 19 o f  t h e  s t a t e  c o n s t i t u t i o n ,  
r e l a t i n g  to a c i t i z e n ' s  right  t o  k e e p  a n d  b e a r  arms. Aa I 
u n d e r s t a n d  it, S.J.R, 39, as a m e n d e d  o n  .the S o n a t a  floor 
y e a t a r d a y ,  p r o v i d e s  t h a t  art. I, sec. • 19 o f  tha A l a s k a  
C o n s t i t u t i o n  w i l l  b e  i m a n d a d  to read:

S E C T I O N  19. R I G H T  T O  K E E P  A N D  B E A R  ARKS. T h a
[A W E L L - R E G U L A T E D  M I L I T I A  B E I N G  N E C E S S A R Y  TO îx2 
S E C U R I T Y  O F  A  7R3E S T A T S ,  THE] r i g h t  o f  e a c h  
c i t i z e n  o f  the state [THE P E O P L E ]  t o  k a o p  a n d  
b e a r  arms for lawful d a f a n a o  o f  aalf, family,

• p r o p e r t y ,  a n d  tha stats a n d ' ^ o r  l a w f u l  hunting, 
r e c r e a t i o n ,  a n d  o t h e r  l a w f u l  p u r p o s e s ,  s h a l l  n o t  
be i n f r i n g e d  by a state o r  b y  a b o r o u g h  or city 
o f  the s t a t e .

. .   *

.We are c o n c e r n e d’ t h a t  t h e  ; l a n g u a g e  p r e s e n t l y
• c o n t a i n e d  in S . J . R  39 m i g h t  a l l o w  l a t a r  c o n s t i t u t i o n a l  •
c h a l l e n g e  to some e x i s t i n g  state s t a t u t e s .  P r e s e n t  law, for 
e x a m p l e ,  p r o h i b i t s  a c o n v i c t e d  f e l o n  f r o m  p o s s e s s i n g  a 
c o n c a a l a b l e  firearm, p r o h i b i t s  p o s s e s s i o n  o f  c e r t a i n  w e a p o n s  
s u c h  aa bombs, h a n d  grenades., s i l e n c e r s ,  a n d  s a w e d - o f f  shot 
g u n a ,  p r o h i b i t s  p o s s e s s i o n  of a f i r s a r m  w h i l a  i n t o x i c a t e d ,  or 
the d i s c h a r g e  o f  a firaarra from, on, o r  a c r o s s  a highwa y, tha 
c a r r y i n g  of a c o n c e a l e d  w e apon, p o s s e s s i o n  o f  a l o a d e d  f i rearm 
o n  l i c e n s e d  p r e m i s e s ,  o r  p o s s e s s i o n  o f  a f i r s a r a  b y  a m i n o r  
w i t h o u t  p a r e n t a l  conse nt. (See A S  1 1 . 6 1 . 2 0 0 - . 2 2 0 . )

• . * ’ . ' * . ’ 
T h e s e  statutes' s e r v e’ a n  i m p o r t a n t  p u b l i c  . safety

f u n c t i o n  b y  c a r e f u l l y  r e g u l a t i n g  t h e  p o s s e s s i o n  o f  e s p e c i a l l y  
d a n g a r o u s  w e a p o n s  or w e a p o n s - c a r r i e d  in. an e s p e c i a l l y  d a n g e r o u s  
m a n n e r  o r  p l a c e .  If t h e  l e g i s l a t u r e  does- n b t  i n t e n d  to' r s n d e r
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f o r  exampla) , than tha' 'le gis l a t u r e 1 a - i n t i h t  . to continuVr- to ' 
a l l o w  r e a s o n a b l e  -regulation b y  law -should ..be m,ada clear. T h a  . 
p o s s i b i l i t y  that thp l a n g u a g e  p r o p o s e d  i n  S . J . R .  39 c O u l d  b ?  
i n t e r p r a t e d  as i n v a l i d a t i n g  s o m a  p o r t i o n s  o f  A l a s k a’a p r e s e n t  
•Criminal c o d a  la a' real one.' See,, f o r  e x a m p l e ,  . state, v. 
.Kessler, 614 P . 2d 94 (Ore.' 1980), a n d  Stats' v. Dalcrado. 692 ' 
K ^ ' d  610 (Ora. 1984). ' . • . " — "

o f  tha p h r a s e  "except that..the inanncr o f  k e e p i n g  a n d  b e a r i n g  
arms m a y  be r e g u l a t e d  b y  l a w . "  T h i s  s u g g e s t e d  l a n g u a g e  is 
b a s e d  u p o n  s i m i l a r  p r o v i s i o n s  in the c o n s t i t u t i o n s  o f  s e v e r a l  
O t h e r  states, i n c l u d i n g  F l o r i d a  (art. I, sea. 8), G e o r g i a  (art. 
I, sec. 1), and Utah (art. I, sec. 6). T h a  a d d i t i o n  of this 
c l a u s e  w o u l d  m a k e  it c l e a r  that, a l t h o u g h  a c i t i 2 e n’3 b a s i c  
r i g h t  to k a e p  and b e a r  a r m s  m a y  n o t  b a  i n f r i n g e d ,  r e a s o n a b l e  
an d  a p p r o p r i a t e  r e g u l a t i o n  o f  the m a n n e r  i n  w h i c h  a r m 3  are k e p t  
o r  b o r n e  (i.e., p o s s e s s i o n  b y  felons, b y  m i n o r a ,  in a bar, 
w h i l e  int oxi c a t e d ,  etc.) is n o t  a n  i n f r i n g e m e n t  o n  an 
i n d i v i d u a l '.3 c o n s t i t u t i o n a l  right. Mr. R u p e  A n d r e w s ,  A l a s k a  
yield R e p r e s e n t a t i v e  for t h e  N a t i o n a l  R i f l e  A s s o c i a t i o n ,  has 
i n d i c a t a d  that his o r g a n i z a t i o n  w o u l d  n o t  o b j e c t  to tha 
i n c l u s i o n  of this a d d i t i o n a l  l a n g u a g e  i n  S . J . R .  39. I a l a o  
s u g g e s t  t h a t  y o u  c o n s i d e r  r e t a i n i n g  the l a n g u a g e  in the p r o a a n t  
c o n s t i t u t i o n a l  p r o v i s i o n  " t h e  p e o p l e , *  r a t h e r  t h a n  c h a n g e  it to 
"aach c i t i z e n  o f  the s t e t a . "  S t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s  
have t r a d i t i o n a l l y  r e c o g n i s e d  tha a ^ u a l  r i g h t s  o f  a ll r e s i d e n t s  
of  the atate, r a g a r d l a a a  o f  t h a  r e s i d e n t’s n a t i o n a l  origin.

p o s s i b i l i t y  that, s h o u l d  the p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t  
b« adopted*, -*a c r i m i n a l  d e f e n d a n t  W o u l d  l a t e r  b e  a b l e  to a r g u a  
that a c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  is U n c o n s t i t u t i o n a l  
b e c a u s e  it v i o l a t e *  his r i g h t  to ksap a n d  b e a r  arms u n d e r  art. 
I, aec. 19 of the state c o n s t i t u t i o n .

A  c a r e f u l l y  d r a f t e d  a m e n d m e n t  w o u l d  m i n i m i s e  tha

H a r o l d  H. B r o w n  
A t t o m a y  G e n e r a l

H M B i G A H i g b - 1 3 s



A nation o f handguns
There are more than 60 million handguns in Ihe USA 

today, up Irom lev/er than 10 million in 1953. At the cur­
rent rate of production — one is produced every 13 sec­
onds — there will be 100 million handguns in civilian 
hands by the year 2000 Each year:

■  More than 20.000 USA citizens are killed by hand­
guns; every 2'h minutes someone Is injured.

M About 300.000 crimes are committod with hand 
guns

■  More than 200,000 privately-owned handguns are 
stolen.

■  An estimated $500 million is spent treating people 
who have been shot with tiandguns.

II And oveiy day, on the average, one child under Ihe 
age of 14 is killed with a handgun.

Source H iro jo n  ContrJ4, In c . U 'J ir .sy to n  D C

» im irfi. iU i£ * « ln .in  I ■fil I > .^ . .  r . a . V t l B i , i r

USA TODAY • WEDNESDAY. DECEMBER 4. 1985 -11A

Handguns give me 
a feeling of horror

USA TODAY: As a new 
board member of Handgun 
Control, Inc., you recently  
urged Congress to put tougher 
controls on handguns. Had 
you ever considered doing 
that before your husband, 
James Hrudy, was shot by 
John Hinckley In 1981?

BRADY: 1 had always fell 
something was needed In en­
sure hundgims didn't gel into 
the wrung hands I don't be­
lieve In nnnir-g criminals or 
mentally incompetent people 
or drug addicts or cldldicn. 
I've always fell, Hint it was loo 
easy for them in purchase 
handguns.

USA TODAY: Didn't you 
gel rid o. a hit illy hunting r i­
fle ufler Jim was shot?

BRADY: II wasn't itsu tesull 
of Ihe shooting. I have u li year- 
old son and I have no need for 
u homing rifle myself, so I just 
saw no reason I i keep it here in 
Ihe house. Theie was too great 
a chance lor it In gel stolen.

USA TODAY: Dues Jim 
share your views on hundgim 
control?

HRADY: Hi ag rees dial 
measures sliuuid he taken lo 
keep guns out of Ihe wrong 
hands This is V'hal I m light­
ing for. And I lliink he certainly 
has applauded my efforts

USA TODAY: How Is he 
feeling?

BRADY: lie's doing tcrriUc

USA TODAY: What Is his 
schedule llkt .law?

BRADY: lie slill Is Ihe press 
secretary. He goes to work at 
(lie While House just one day n 
week, lie's still Involved In In­
tensive Iherupy.

USA TODAY: Now th a t 
you're In Ironl ol Ihe cameras 
talking about handgun con­
trol, Jo you huve u greater ap­
preciation for the role of a 
press spokesman?

BRADY: (laughs) I certainly 
do. lie's Ihe pro In (lie family.

USA TODAY: Hus lie given 
you tips oil how to handle Ihe 
media?

BRADY: He tells me always 
lo he thorough mid lo lldnk 
about what I say, and to be lion- 
esl.

USA TODAY: Your lllllc 
boy wus two years old when 
Jim wus shot. He's almost sev­
en now. Docs he reinember It 
at ull?

BRADY: Oh, certainly. I'm 
sure he remembers. It's been 
haul for him. but lie's man- 
ged it very well.

Topic: HANDGUN CONTROL
Surah Biudy, -13, wus re­

cently nanutl to  the hoard o f 
Handgun Control, Inc a ira- 
lionul grou/> working lo  re ­
strict handi'.uri awiihbihly.
Many members or their rein- 
lives have been hurufgim 
crime victims Her husband.
James lira ly. presidential 
press secret iry, was serious­
ly  wounded in the I'JSI us- 
sussinution attempt on Pres­
ident Reagan She wus inter­
v iew ed  h y  f re e - la n c e  
journalist S ieve Vluker. Sarah Brady

USA TODAY: Do you think 
violence on television affects 
him?

USA TODAY: What would 
this bill, which Is pending In 
Ihe House, do?

USA TODAY: W hat Is 
Handgun Control, inc.?

BRADY: A group ol con­
cerned citizens, very much like 
myself. Many have been vic­
tims or have fnmlly members 
who were victims of hundgun 
misuse.

USA TODAY: How are you 
helping the group?

BRADY: I'm just u volunteer 
worker. I like lo take every op­
portunity I cun lo talk lo people 
throughout die country and try 
and make them realize that by 
asking Congress for Utese con­
trols we’re nol advocating ban­
ning, conflscaliiig or Interfer­
ing In any way with n law-abid­
ing citizen's rigid lo purchase n 
gun for a sporting or legitimate 
purpose. We're just trying to 
ninku It more difficult for crim­
inals or Irresponsible people to 
purchase guns.

USA TODAY: Why did you 
join this effort?

BRADY: Because last sum­
mer die Senate passed the Me- 
Clure-Volkmer bill, which I 
consider lo be a fairly danger­
ous bill. It Is ojiposed liy every 
major law enforcement organi­
zation in the country. When I 
saw dial pass, I thought it was 
lime tu speak out and see if I 
couldn't help make sure that it 
did nut pass in the House of 
Representatives.

USA TODAY: Doesn't (tic 
National Rifle Association 
suppurt this hill?

BRADY: On the McClurc- 
Volkmer Gun Decontrol Bill, 
Ihe NR A Is very oul of step 
wiUi law enforcement and wlUi 
Uie majority of die people 
Uiroughoul Ihe country. I don't 
even think Ihe NRA's mem­
bers — Ihe fine c itizens 
throughout die country — real­
ize th.it law enforcement op­
poses McClure-Volkmer.

BRADY: Now, gun dealers 
are required lo keep certain 
records and, as wilh ulher re­
cord-keeping iirocesses, Uiey 
c e subjecl lo inspections — 

i prise inspecUons, die same 
j  wlUi elevalore. This bill 

would take away surprise vis­
its, allowing Ihe gun dealers lo 
have quite n bil of nodce to gel 
their records in order. I say 
Uiey slioul' huve those records 
in order c nstantly.

USA jDAY: Some people 
think liberals are for gun con- 
Irul and conservatives are 
against It. Is that true?

BRADY: Tliat's absolutely ri­
diculous. I'm n conscrvaUvc 
Republican. I know many who 
are conservative and Republi­
can who are nol for arming 
criminals and who are for tak­
ing some steps lo ensure dial 
criminals do nut gel handguns.

USA TODAY: Doesn't dial 
gel the heavy hand uf govern­
ment loo Involved In Ihe lives 
of private citizens?

BRADY: When private1 citi­
zens are Involved In something 
as Important its die sale of u 
hamlgim — possibly lo a crimi­
nal — then gun dealers have u 
responsibility la maintain prop­
er records and lo only sell 
these weapons lo die proper 
people.

USA TODAY: Wlmt do you 
consider legitimate uses (or 
handguns?

BRADY: Sporting purposes: 
target shooting, hunting, pro­
tection uf the homes uf citizens.

USA TODAY: Whul should 
he In u federal handgun law?

BRADY: To make it more 
difficult for cnmlnnls or irre­
sponsible people lo purchase 
hundguns, we would like lo see 
Ihe ban on interstate sules 
maintained, and a reasonable 
walling pcrioo instituted. Wben 
n person goes lo purchase a 
handgun In die stale In which

he lives, lie would have to wait 
a certain amount of time so 
llml Ihe police can do a back­
ground check lo see dial per­
son doesn't huve u criminal re­
cord.

USA TODAY: Arc handgun 
controls In Europe stricter 
than llicy arc In Ihe USA?

BRADY: Oh, yes. Every ma­
jor country in Europe has 
much stricter controls Ihan 
even I would probably advo­
cate at this point. And, of 
course, they also have much 
less violence and much levs 
shooting diun we do.

USA TODAY: Did John 
Hinckley huve la wall when 
he bought his handgun?

BRADY: No. There is no 
background check or Walling 
licriod in effect now, nation­
wide. Hinckley walked inlo u 
gun shop in Texas — u slate 
which lie was nol n resident of 
— lied un his form that lie 
lived In Texas, and was given u 
hundgun immediately. Hud 
there been a wailing period, it 
probably would huve been dis­
covered llml he was nol u resi­
dent of Texas und dial he had 
been detained by Tennessee 
police weeks earlier for al- 
tempting lo lake hundguns 
aboard an airline. So hud there 
been u background check mid 
walling period, he probably 
would nut have been able lo 
buy die gun dial wus used to 
shoot die president and my 
husbund.

USA TODAY: W hat a re  
your fee lin g s  uboul John 
Hluckhy?

BRADY: I don't know lhal 
he Is particularly adversely af­
fected at (his point. I try lo 
monitor very closely wlinl he 
watches. I do Uilnk (here ts a 
lot of violence on television. 
Bui it's parents' responsibility 
lo see lhal children don'l walch 
those kinds of shows.

BRADY; Today, lo purchase 
a handgun, you must buy It In 
the stole where you live. Thai 
nukes n lot of sense. This bill 
takes dial requirement away.

USA TODAY: llow would II 
affect Inspections of gun deal­
ers?

BRADY: I try nol to think 
uboul him. Thai's a difficult 
qucsUon.

USA TODAY: Has anyone 
In the Reagan administration 
asked you why you're taking 
this anti-handgun position?

BRAD Y: No. certainly not on 
un official level. I've had some 
friends at different levels In the 
administration who expressed 
agreement wlUi me, bul cer­
tainly nothing In the way of 
anything official.

USA TODAY: Many North­
east states with large urban 
popu la tions have s t r ic te r  
hundgun controls than some 
Western slates. Doesn't this 
help?

BRADY’: Nothing will do 
uway with Ihe problem unless 
yon make ii nationwide. No 
mailer how strict gun laws are 
in New York, il you cun run 
down lo Virginia and purchase 
5? handguns und run back up

By  Susan  Marfan. USA  TODAY

to New York and sell Uiem on 
the street — which Is done ev­
ery day — you are still going lo 
have violence.

USA TODAY: Do you feel 
safe In Washington, D.G, al 
nlghl?

BRADY: Oh yes. Of course 
there Is no place in the counlry 
w here Ih ere  m ight not be 
somebody wulllng. But I feel 
fairly safe walking the streets 
of Washington. We have good 
laws here, n good police force.

USA TODAY: A fle r  Ihe 
shooting, if you heard u car 
backfire did you instinctively 
Jump?

BRADY: Yes, I went llirough 
ihal. Booking al lhal gun now 
— essentially a small, conceal- 
able type of handgun -  I gel a 
feeling of horror and evil con­
nected witli (hm, os opposed to 
looking al a good hunting rifle 
or something lhal has a legiti­
mate sporting purpose.
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Police, NRA Brace for Rematch on Gun Control

I I

Emboldened by a last-m inute 
comeback in the 99 th  Congress and 
fo rtified  with new -found experience, 
organ ization and un ity , law en fo rce ­
ment groups are digging in to defend 
the nation ’s gun con tro l laws against 
new attacks from  the redoubtab le N a ­
tiona l R if le  Association (N R A ).

In  the 99th  Congress, the N RA  
caught the police o f f  duty and forced 
Senate passage o f  a b ill tha t would 
have sign ifican tly  ro lled  back the 
landm ark  1968 gun con tro l law.

B u t when the measure went to 
the House, the police groups, b o l­
stered by Handgun C on tro l Inc., a gun 
con tro l lobby, entered the fray  and 
kept the N RA  in check during the last 
weeks o f leg islative skirm ishing.

The law o ffice rs  emerged with 
two notab le com e-from -beh ind v ic­
tories. The fina l version o f the gun b ill 
(P L  99 -308 ) barred  the sale o f new 
machine guns and m aintained the ban 
on the in terstate sa le o f  handguns. 
(19S6 Weekly Report p. 1034)

Now the N RA  is- taking aim  a t 
these issues and new fights are lo om ­
ing. T he  police a re  determ ined not to 
m ake the same m istakes again, and 
the ir year-o ld  o rgan ization , the Law 
En forcem ent S teering  Com m ittee, is 
preparing to ho ld the line.

B u t with memories o f last y ea r ’s 
b itte r fight s t i ll lingering, the NRA 's 
top legislative strateg ists want to keep 
the d in o f battle  a t a manageable level 
this time around .

“ There has been a tendency to 
sensationalize these issues, to put 
headlines out there that bear litt le  
re lationship to what the real situation 
is on a specific issue ," says W ayne 
L aP ie rre , the d irec to r o f the NRA 's 
Institu te  fo r Legislative Action and 
the man who ran the 1985-86 gun 
campaign.

“ W e are going to  be doing every ­
thing we can to urge people to look 
behind the sensationa l head line and 
focus on the rea l s itua tion ."

James J . B ake r, the NRA 's d irec ­
tor o f  governm enta l a ffa irs , echoes 
L aP ie rre ’s views, and , re ferring to the 
police groups, adds, “ I don 't th ink

—By Nadine Cohodas

NRA Wants to L ift 
Ban on Machine Guns
[the gun contro l fight] helped e ither o f 
us .”

“ A lo t o f the ir members are our 
m embers as well. We shou ld try  to 
m inim ize our d ifferences."

T he  N RA  has designated Rep. 
L a r ry  E . Craig, R -Id aho , to  meet with 
those police who are N RA  members 
and who supported the organization 
last year, in an e ffo rt to devise a plan 
fo r  reconciling differences with the 
law enforcem ent groups.

thing the gun lobby springs,”  says H u ­
bert W illiam s, p resident o f  the Po lice 
Foundation , a research group in 
W ashington , D .C ., that is represented 
on the 12-member Steering C om m it­
tee.

D e tro it police o ffic e r R ob e rt T . 
Scu lly , president o f  the 90 ,000-m em ­
ber N ationa l Association o f Po lice 
O rganizations, th inks o f  the com m it­
tee, which meets regu la rly  in W ash ­
ington, as "p reven tive m edicine."

" I  hope we don ’t have continued 
con fron ta tion  with ihe N R A ,"  he says. 
"B u t  whatever pops up on a nationa l 
level, we w ill be p repared ."

T he  police message to the gun 
groups is, "D o n ’ t even th ink  o f  trying

“ We regi'et that we have to operate in this fashion. ... We think it is unfair that we have to compete with other interest groups
—C o r n e l iu s  J .  B e h a n ,  

•» B a l t im o r e  po lice  c h ie f

B u t R ichard Boyd , p resident o f 
the F ra te rn a l O rder o f Po lice  (F O P ), 
is d oub tfu l o f rapprochement. "W e ’ re 
not disposed to mend those fences un ­
less the N RA  significan tly  changes its 
views," says Boyd , whose organization 
represents 193,000 police o fficers.
Battle Preparations

A lthough the police groups say 
they are not looking fo r a fight, they 
are p reparing fo r the worst, a testa ­
m ent to the gun lobby ’s po litica l 
m ight. In  the 1986 campaigns, fo r e x ­
am p le , Federa l E lection Comm ission 
figures show the N RA  spent more 
than S1.7 m illion  to help its congres­
s iona l candidates.

“ W e arc de fin ite ly  ready fo r an y ­

to sneak something past us," says 
M artha P lo tk in , associate d irec tor o f 
the Po lice Executive Research Forum  
(P E R F ) , a group provid ing research 
and technical support to local police 
organizations.

Ba ltim ore  police C h ie f Corne lius 
J . Behan , president o f P E R F , says the 
law enforcement com m unity was 
forced in to an activist ro le . "W e  regret 
tha t we have to operate in this fa sh ­
ion ," he says. "W e  see ourselves as an 
arm  o f government. We th ink it is un ­
fa ir that we have to compete with 
o th er interest g roups." Bu t un til the 
police organized, Behan says, “ we 
were not heard o r listened to ."

T he  police groups are now a fo r ­
m idable force, but gun lobbyists con-

C«*T« V** '*1* Ik• rpoKfcM*** «* - p** fe, (W«, Jan. 24, 1987—PAGE 153



JuaajW; 1

W hile  the 19G8 law and the rev i­
sions Iasi year include provisions that 
bar certain peop le, such os convicted 
felon.t and drug addicts, from  purchas­
ing guns, there is no way salesmen can 
validate an applicant's qua lifications.

P roponents o f  a waiting period 
contend it would give the police a 
chance to check the credentia ls o f  p u r­
chasers.

A gun b ill tha t emerged from  the 
Senate Jud ic iary  Comm ittee in 1982 
included a 14-day waiting period, but 
the measure never reached the floo r. 
(1982 Almanac p. •115)

Gun groups oppose the waiting 
period, claim ing it is an unnecessary 
inconvenience and amounts to assum ­
ing a potentia l buyer is gu ilty  un til 
pr /ed innocent.

O ther firea rm s issues like ly  to 
emerge in this Congress include:

•  A m m u n it io n  B a n , Rep. M ario 
Biaggi, D -N .Y ., in troduced a b ill (H R  
538 ) Jan . 8 to ro l l back provisions in 
the 1986 law that lifted  licensing and 
record-keeping requirem ents on the 
in terstate shipment o f  amm unition .

Biaggi’s b ill would ban in-state 
shipments except by fede ra lly  licensed 
dealers, m anufacturers, exporters and 
im porters, and co llectors shipping to 
one another.

Gun Owners o f  America seized 
upon the changes in the 1986 law, 
sending out mailings to members o f­
fe ring them special over-the-phone 
deals on ammunition.

Biaggi says the prob lem  with 
m a il-o rd e r am m unition  is th a t there 
is no way to make sure it is n o t being 
so ld  to people who are p roh ib ited  by 
law from  buying it. F o r example, no 
one under 18 is perm itted  to buy am ­
m unition fo r rif le s  o r shotguns, and 
no one under 21 can buy am m unition  
fo r handguns

P ra tt  contends the b ill is anti- 
consumer, but a Biaggi spokesman 
calls that “ absurd ."

"W e  fu lly  support the rights o f 
citizens to own and use firea rm s," he 
says. "W e're  looking fo r reasonable
con tro ls We're looking to help the
law enforcement com m unity ."

•  B u l le t  B a n . Sen . Daniel P a trick  
M oynihan, D -N .Y ., has introduced a 
b ill (S  25 ) to ban the production o f  .25 
and .32 caliber bullets. M oynihan says 
a survey o f shootings involving New 
Y o rk  C ity police from  1975-85 showed 
that 25 percent o f the bullets used 
were .25 o r .32 caliber.

Gun groups fla t ly  oppose the b ill, 
and even some gun contro l advocates, 
while praising Moynihan's e ffo rt ,

th ink it may n o l be e ffective because 
it would p rom pt a sh ift to guns using 
d iffe ren t bullets.

•  P la s t i c  G u n s . Rep. R obert J . 
M razek, D -N .Y ., is planning to in tro ­
duce a b ill that would impose a " f le x i­
b le ban" on plastic guns. The  bill 
would ban the domestic manufacture 
o r im portation o f  any firearm  the sec­
retary o f  the T reasu ry determ ines can­
not be detected by security devices.
Battles in Local Jurisdictions

In  addition to its w ork on Cap ito l 
H ill , the N RA  expects to be involved 
in severa l legislative battles on the 
state  level. Last year, according to Ted 
L a ltan z io , head o f the N R A ’s S tate 
and Loca l A ffa irs  D ivision , the N RA  
donated more than §750,000 to state 
and loca l candidates. La ttanzio  says 
83 percent o f  the N RA -supported  can­
d idates were elected.

A key item on the NRA 's agenda 
is pushing "p re-em ption '' legislation 
tha t would p revent cities and counties 
from  enacting gun con tro l laws more

stringent than statew ide laws.
L a ttan z io  says leg is la tion w ill be 

in troduced on. b eh a lf o f  the N R A  in 16 
states, with h igh ly v isib le fights ex ­
pected in M ichigan and F lo rid a .

T h e  N R A  w ill be up against law 
enforcem ent g roups in this arena as 
well. Spokesm en say the police groups 
w ill organize to de fea t the p re ­
em ption statutes.

D e tro it o ffic e r S cu lly , who 
worked to stop  a sta tu te  in M ichigan 
last year, says, “ W e d on ’t w ant to  take 
loca l con tro l away from  city o r county 
governments. T h a t ’s a p lo y  by the 
N RA  that cuts down on the ind iv idua l 
police ch ie fs  [a b ility  to  do] his jo b .”  

A nother leg is la tive push —  one 
that w on ’t pu t the N R A  at odds w ith 
the police —  is a "hun te r-h a rassm en t”  
p roposa l. B ills  w ill be in troduced in 13 
states to create s t i f f  c iv il pena lties fo r 
people who try  to in te rfe re  w ith law fu l 
hunting . L a ttan z io  says it is a im ed a t 
an im al rights groups th a t have pub ­
lished a "2 1 -p o in t pam ph le t on how to 
stop  a law fu l h u n t."  I

Law /Jud ic iary  - 3

Hastings Responds to Charges
Federa l D istric t Judge Alcee L . Hastings o f  F lo r id a  has filed  a tw o­

pronged response to im peachment charges, stemm ing from  his acqu itta l in 
1983 on bribery charges.

Hastings, who is b lack, denounced the d isc ip lin a ry  procedure being 
used against him , saying it was “ in fected by a fo rm  o f  rac ism ”  and had m ore 
in common with a Moscow po litica l tria l than an American ju d ic ia l p roceed­
ing. He claimed that the entire  investigation and the underly ing  b ribery  
prosecution were biased and were "conducted in a m anner . . .  to  provide 

- ju s t cause fo r outrage as-well as a la rm ."  —  " ’
T he  11th U .S . C ircu it C ou rt o f Appeals, which includes F lo r id a , began 

investigating Hastings sh o rtly  a fte r his acqu itta l. A special 11th C ircu it 
investigative comm ittee recommended that Hastings be removed from  o f ­
fice, on the grounds that he had fabricated his defense and shou ld  have 
been convicted. The 11th C ircu it accepted those find ings and forw arded 
them  to the Jud icia l Conference, which gave Hastings a chance to  respond. 
(1986 Weekly Report p. 2280)

On Jan . 16 he petitioned the House and Senate to term inate the 
jud ic ia l investigation and to repeal o r amend the 1980 ju d ic ia l d iscip line law  
(P L  96 -458 ) tha t is the basis fo r  the probe.

T h e  Jud ic ia l Conference is scheduled to meet in M arch and cou ld 
decide then whether to  end the investigation o r to fo rw ard  the im peach­
ment recommendation to Congress.

Hastings’ Senate petition was qu ick ly  re fe rred  to the Jud ic ia ry  C om ­
m ittee, but as o f  Jan . 22, his House petition was s t i l l a t the Speaker's office.

Rep . R obert W . Kastenm eier, D -W is ., who helped d ra ft  the 1980 
discip line law, said in an interview  Jan . 21 tha t it was unc lear what 
Congress would do with the Hastings petition . Kastenm eie r said he be­
lieved that the Jud icia l Conference shou ld be allow ed to proceed and e ither 
fo rw ard an impeachment recomm endation to Congress o r d rop  the m atter.

Kastenm eier added, however, that he had intended to  take anothe r 
look at the jud ic ia l d iscip line low in the 100th Congress, even before 
Hastings suggested that.
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Police, NRA Brace for Rematch on Gun Control
Em boldened by a last-m inute 

comeback in the 99 th  Congress and 
fo rtified  with new -found experience, 
o rgan ization and un ity, law en fo rce­
ment groups a re digging in to defend 
the nation's gun con tro l laws against 
new attacks from  the redoubtable N a ­
tiona l R if le  Association (N RA ).

In  the 99th Congress, the N RA  
caught the police o f f  duty and forced 
Senate passage o f  a bill that would 
have sign ifican tly  ro lled  back the 
landm ark  1968 gur. contro l law.

B u t when the measure went to  
the House, the police groups, b o l­
stered by Handgun C on tro l Inc., a gun 
con tro l lobby , entered the fray and 
kept the N RA  in check during the last 
weeks o f leg islative skirm ishing.

T he  law o ffice rs  emerged with 
two notab le come-from -behind v ic­
tories. The  fin a l version o f the gun b ill 
(P L  99 -308 ) barred the sale o f new 
machine guns and maintained the ban 
on the in terstate  sa le o f handguns. 
(1986 Weekly Report p. 1034)

Now  the N RA  is - taking aim a t 
these issues and new fights are loom ­
ing. T he  police are determ ined not to 
make the same m istakes again, and 
the ir year-o ld  organization , the Law 
En forcem en t S teering  Committee, is 
preparing to ho ld the line.

B u t with m emories o f last yea r’s 
b itte r fight s t ill lingering, the NRA 's 
top legislative strategists want to keep 
the d in o f ba ttle  a t a manageable level 
this time around .

"T h e re  has been a tendency to 
sensationalize these issues, to pu t 
head lines out there that bear litt le  
re lationsh ip to  what the real situation 
is on a specific issue," says Wayne 
L aP ie rre , the d irec to r o f the N RA ’s 
In stitu te  fo r Legis la tive Action and 
the man who ran the 1985-86 gun 
campaign.

“ W e are going to be doing every­
thing we can to urge people to look 
behind the sensationa l headline and 
focus on the rea l s itu a tion ."

Jam es J . B ake r, the N RA ’s direc­
to r o f  governm enta l a ffa irs , echoes 
L a P ie rre ’s views, and, referring to the 
police groups, adds, " I  don't think

— f ly  Nadine Cohodas

NRA Wants to L ift 
Ban on Machine Guns
(the gun con tro l fight) helped e ither o f 
u s ."

“ A lo t o f the ir members are our 
members as well. W e shou ld try  to 
m inim ize ou r d iffe rences ."

The  N RA  has designated Rep. 
L a rry  E . Craig , R -Id ah o , to  meek <■ -ith 
those police who are N R A  memb. rs 
and who supported the organizatio . 
la st year, in an e ffo rt to devise a plan 
fo r  reconciling d ifferences with the 
law en forcem ent groups.

B u t R icha rd  B oyd , p resident o f 
the F ra te rn a l O rde r o f  Po lice  (F O P ), 
is doub tfu l o f  rapprochem ent. "W e ’ re 
n o t disposed to mend those fences un ­
less the N RA  sign ifican tly  changes its 
v iew s," says Boyd , whose organization 
rep resents 193,000 police o fficers.
Battle Preparations

A ltnough the police groups say 
they  are not look ing fo r a fight, they 
a re  p reparing fo r the worst, a testa ­
m en t to the gun lobby's po litica l 
m ight. In  the 1986 campaigns, fo r ex ­
am p le , Federa l E lection Comm ission 
figures show the N RA  spent more 
than  51 .7 m illion  to he lp its congres­
s ion a l candidates.

"W e  are d e fin ite ly  ready fo r an y ­

thing the gun lobby springs," says H u ­
bert W illiam s , p resident o f  the Po lice  
Foundation , a research group in 
W ashington , D .C ., th a t is represented 
on the 12-m em ber S teering C om m it­
tee.

D e tro it po lice o ffic e r R ob e rt T . 
Scu lly , p res iden t o f  the 90 ,000-m em ­
ber N a tion a l Association o f Po lice 
O rgan izations, th inks o f the com m it­
tee, which m eets regu la rly  in W ash ­
ington, as "p reven tive  medicine.”

" I  hope we don ’t  have continued 
con fron ta tion  with the N R A ,"  he says. 
"B u t w hatever pops up on a nationa l 
level, we w ill be p repared .”

T he  po lice  message to the gun 
groups is, " D o n ’ t even th ink  o f try ing

V i ­

to sneak som eth ing  past us,”  says 
M artha P lo tk in , associate d irec tor o f 
the Police Executive Research Forum  
(P E R F ) , a g roup  provid ing research 
and technical su ppo rt to local po lice 
organizations.

B a ltim ore  po lice C h ie f Corne lius 
J . Behan, p res iden t o f  P E R F , says the 
law en fo rcem ent com m unity was 
forced into an ac tiv ist ro le . “ We regret 
tha t we have to  operate in this fa sh ­
ion ," he says. "W e  see ourselves os an 
arm  o f governm ent. W e th ink it is un ­
fa ir that we have to compete with 
o ther in terest g roup s ." B u t un til the 
police organ ized , Behan says, “ we 
were not heard o r listened to ."

The police g roups a re now a fo r ­
m idable force, bu t gun lobbyists con-

“ We regret that uoe have to operate in this fashion. ...W e think it is unfair that we have to compete with other interest groups.”
—C o r n e l iu s  J .  B e h an ,  

* B d l t im o r e  police c h ie f
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tend the Steering Comm ittee does not 
represent the views o f most policemen.

" I  s t i ll th ink those organizations 
a ren ’ t representative o f  the feelings o f 
the rank and fi le ,"  says the NRA's 
Baker.

Comments like that anger police 
leaders, p a rticu la r ly  Scu lly , who won 
re-e lection to his police group post in 
December. “ The  leadership o f  the 
N RA  are not sworn police officers, and 
they are not elected to those positions 
by police o ffice rs ,"  he says.

T he  police leaders say they have 
learned to p lay  politics, and a major 
lesson, according to Boyd , is that 
members o f  Congress must be told 
they “ w ill be held accountable at 
hom e" fo r the ir votes on law enforce­
m ent issues.

T he police groups are encouraged 
by the Democratic takeover o f the 
Senate. W h ile  many Democrats sup­
po rt the gun groups, the police are 
nonetheless optim istic about having 
m ore sym pathetic ears a t the Senate 
Jud ic ia ry  Comm ittee, which would be 
the starting  po in t fo r most legislation.

Chairm an Joseph R . B iden J r., D- 
D e l., said in an interview  he w ill op ­
pose e ffo rts  to e lim inate the machine 
gun ban.
New Definitions, New Allies

The  gun fight last year also cre­
ated a new law enforcement litmus 
test and brought abou t a partia l re ­
a lignment o f po litica l forces.

In  the past, police groups gener­
a lly  supported members who were 
“ tcugh on c rim e," favoring , among 
o th e r things, preventive detention and 
the death pena lty .

B u t while those issues remain im ­
po rtan t to  the police, the gun contro l 
ba ttle  emphasized the significance o f 
two o ther elements —  police safety 
and the ab ility  o f  law o fficers to p ro ­
tect the pub lic . The law enforcement 
groups opposed the gun contro l b ill 
because they fe lt it would create p rob ­
lems fo r the police in protecting them ­
selves and in fighting crime, and they 
judged members on that basis.

Th is change in emphasis was re­
flected in the “ congressman o f the 
y ea r”  award S cu lly ’s organization gave 
to Sen. Howard M. M etzenbaum , D- 
Ohio , in Decembei.

M etzenbaum , one o f  the Senate ’s 
most lib e ra l members anc. hard ly a 
conventional " law  and o rd e r" man, 
was in strum enta l in crafting pro -po­
lice amendments to the Senate version 
o f  the gun con tro l b ill and in protect­
ing law enforcement provisions in the

Law /Judiciary  - 2

House b ill tha t even tua lly  came back 
to  the Senate fo r approva l.
The Agenda

The  N RA  and its a llie s , Cun 
Owne.s o f America and the C itizens ’ 
Com m ittee fo r the R ight to Keep and 
B ea r A rms, w ill p robab ly  set the in i­
tia l firea rm s agenda fo r the 100th 
Congress. T he  police groups are s till 
so rting  ou t the ir p rio rities , spokesmen 
say.

A lm ost before the ink was d ry on 
last year's gun law, gun groups said 
they wanted to  repeal the ban on new 
machine gun sales.

T h a t section was a last-m inute 
add ition  on the House f lo o r  that 
ba rred  a ll fu tu re  sales and possession 
o f  machine guns by private citizens. It 
d id  not a ffec t existing machine guns.

T h e  amendm ent was adopted by 
voice vote , and was la te r accepted by

Handgun figh t Less Predictable
The gun groups are m ore op tim is­

tic about repealing the ban on the in ­
terstate sale o f  handguns. W hen the 
gun bill passed the Senate in 1985, it 
included provisions liftin g  the hand ­
gun han. B u t tha t was be fo re  the po ­
lice got invo lved in the figh t.

When gun leg is la tion started 
moving th rough the House, the law 
officers organized and pressed hard to 
keep the handgun ban.

An amendment by W illiam  J . 
Hughes, D -N .J ., resto ring the ban p re ­
vailed 23.1-184. The  Senate accepted 
that p rovision , even though it had 
k illed a s im ila r p roposa l in 1985, 69- 
26. (1985 Almanac p. 828)

Now the po lice are ready fo r a 
rematch on handguns.

"Ju s t in the city o f  D e tro it last 
year we had five police o ffice rs k illed 
in the line o f du ty  —  one was from  a

“A lot of [police group] mem­bers are our members as well.We should try to minimize our differences.”
—J a m e s  J .  B a k e r ,  

N a t io n a l R i f le  A s so c ia t io n

the Senate w ithou t change.
“ T he  whole machine gun issue 

doesn 't bear a lo t o f  re la tionsh ip  to 
re a lity ,"  says the N R A ’s L aP ie rre . He 
contends tha t there is no record o f a 
law fu lly  owned machine gun ever hav­
ing been used in a crime.

"H ow  many do we have to have 
k ille d  before we have to have a ban on 
i t ? "  re to rts  F O P ’s Boyd. " Is  it one o r 
10 ,000 a year? W hy can ’t we have 
som e preventive m easures?"

The  gun lobbyists are not op ­
tim istic  that anyth ing w ill be done 
soon .

"P h ilo soph ic a lly , it ’s something I 
desire , but I th ink it is going to be 
ha rd  in the 100th Congress,”  says 
Joh n  M . Snyder, pub lic a ffa irs  d irec­
to r fo r  the C itizens ’ Com m ittee.

And Lawrence D. P ra tt , executive 
d ire c to r o f Gun Owners, concedes, " I t  
lo ok s d iff ic u lt ."

shotgun, the o th e r fo u r by handguns," 
says Scu lly .

And Bovd argues tha t allow ing 
unrestricted in terstate  sales o f  hand­
guns would m ake it "a lm os t impossi­
ble fo r us to keep a hand on the sale 
and exchange" o f  the weapons. “ We 
can't even do it in -state now ."

I f  the gun owners want the ban 
lifted , boyd adds, " th ey 'll have to give
us something W e ’d o ffe r them in
return something like  a 30 -day waiting 
period .”
O ther Firearms Issues

A unifo rm  waiting period between 
the purchase and receipt o f  a handgun 
is high on the agenda o f  Handgun C on ­
tro l, but it is anathema to the NRA .

Metzenbaum  and Rep . Edward F. 
Feighan, D -O h io , are expected to in ­
troduce waiting-period legislation 
earlv in February .
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W hile the 1968 law and the rev i­
sions last year include provisions that 
bar certain people, such as convicted 
fe lons and drug addicts, from  purchas­
ing guns, there is no way salesmen can 
va lidate an applicant's qua lifications.

P roponents o f a waiting period 
contend it would give the police a 
chance to check the credentials o f  p u r ­
chasers.

A gun bill tha t emerged from  the 
Senate Jud ic ia ry  Committee in 1982 
included a 14-day waiting period, bu t 
the measure never reached the flo o r . 
(1982 Almanac p. -115)

Gun groups oppose the waiting 
period, c laim ing it is an unnecessary 
inconvenience and amounts to assum ­
ing a potentia l buyer is guilty un til 
proved innocent.

O the r firea rm s issues like ly  to 
emerge in this Congress include:

•  A m m u n it io n  B a n . Rep. M a rio  
Biaggi, D -N .Y ., introduced a b ill (H R  
538) Jan . 8 to ro l l back provisions in 
the 1986 law tha t lifted licensing and 
record-keeping requirements on the 
in terstate sh ipment o f amm unition .

Biaggi’s b ill would ban in -state 
shipments except by federa lly  licensed 
dealers, m anufacturers, exporters and 
im porters , and collectors shipping to  
one another.

Gun Owners o f America seized 
upon the changes in the 1986 law , 
sending out mailings to members o f ­
fe ring them special over-the-phone 
deals o .. ammunition.

B iaggi says the prob lem  w ith 
m a il-o rd e r am m unition  is that the re  
is no way to make sure it is not being 
sold to  people who are proh ib ited by 
law from  buying it. F o r example, no 
one under 13 is perm itted to buy am ­
m un ition  fo r  r if le s  o r shotguns, and 
no one under 21 can buy am m unition  
fo r handguns.

P ra tt  contends the b ill is an ti- 
consumer, but a Biaggi spokesman 
calls tha t "ab su rd ."

"W e  fu lly  support the rights o f  
citizens to own and use firearm s,”  he 
says. "W e're  looking fo r reasonable
con tro ls  W e ’re looking to help the
law enforcement community ."

•  B u l le t  B a n . Sen. Daniel Pa trick  
M oyn ihan , D -N .Y ., has introduced a 
b ill (S  25 ) to ban the production o f .25 
and .32 caliber bu llets. Moynihan says 
a survey o f shootings involving New 
Y o rk  C ity  police from  1975-85 showed 
that 25 percent o f  the bu llets used 
were .25 o r .32 caliber.

G un groups f la t ly  oppose the b ill, 
and even some gun contro l advocates, 
while praising M oynihan ’s e ffo rt ,

th ink it may not be effective because 
it would p rom p t a sh ift to guns using 
d iffe ren t bu llets.

•  P la s t i c  G u n s . Rep. R obert J. 
M razek , D -N .Y ., is p lanning to in tro ­
duce a b ill tha t would impose a " fle x i­
ble ban" on plastic guns. T he  bill 
would ban the domestic manufacture 
o r im portation o f  any firearm  the sec­
re ta ry  o f  the T reasu ry  determ ines can­
not be detected by security devices.
Battles in Local Jurisdictions

In  add ition  to  its work on Capito l 
H ill , the N RA  expects to be involved 
in several legislative battles on the 
state level. Last year, according to Ted 
La ttan zio , head o f the N R A ’s State 
and Loca l A ffa irs  D ivision , the NRA  
donated more than $750 ,000 to state 
and loca l candidates. La ttan z io  says 
83 percent o f  the N RA -supported  can­
d idates were elected.

A key item on the N R A ’s agenda 
is pushing “ p re -em p tion " legislation 
that would preven t cities and counties 
from  enacting gun con tro l laws more

stringen t than statew ide laws.
L a ttan z io  says leg is la tion w ill be 

in troduced on b eh a lf o f  the N RA  in 16 
states , with high ly visib le fights e x ­
pected in M ichigan and F lo rida .

T h e  N RA  w ill be up against law 
en fo rcem en t groups in th is arena as 
well. Spokesm en say the police groups 
w ill organize to de fea t the p re ­
em p tion  statutes.

D e tro it  o ffic e r Scu lly , who 
w orked to stop a sta tu te  in M ichigan 
last y ea r, says, “ W e don 't want to  take 
loca l c on tro l away from  city o r county 
governm ents. T h a t's  a p loy  by the 
N R A  th a t cuts down on  the ind iv idual 
po lice c h ie fs  [a b ility  to  do] his jo b . ’

A no th e r leg is lative push —  one 
th a t w on't put the N R A  a t odds w ith 
the po lice  —  is a "hun te r-ha rassm en t”  
p roposa l. B ills  w ill be in troduced in 13 
states to  create s t i f f  c iv il penalties fo r 
peop le who try  to in te rfe re  with law fu l 
hun ting . La ttanzio  says it is aimed a t 
an im a l rights groups tha t have pub ­
lished a "2 1 -p o in t pam ph le t on how to 
s*op a law fu l hun t."  I

Hastings Responds to Charges
Federa l D is tric t Judge Alcee L. Hastings o f  F lo rid a  has filed  a two­

pronged response to impeachment charges, stem m ing from  his acqu itta l in 
1983 on b ribery  charges.

Hastings, who is b lack, denounced the d isc ip lin a ry  procedure being 
used against h im , saying it was "in fected by a fo rm  o f rac ism ”  and had more 
in common with a Moscow po litica l tria l than an  American ju d ic ia l proceed­
ing. He claimed that the entire investigation and the underly ing  bribery 
prosecution were biased and were “ conducted in  a m anner . . .  to  provide 

- ju s t  cause fo r outrage as-well as a la rm .”  —
The  11th U .S . C ircu it C ou rt o f Appeals, which includes F lo r id a , began 

investigating Hastings sh o rtly  a fte r his acqu itta l. A SDecial 11th C ircu it 
investigative comm ittee recommended that H asting ’ rem oved from  o f­
fice, on the grounds that he had fabricat ‘ " . j  and shou ld have
been convicted. T he  U th  C ircu it a- "ngs and forwarded
them  to the Jud ic ia l Conference, which gav,. ,-, as<.n.0 - a chance to  respond. 
(1986 Weekly Report p. 2280)

On Jan . 16 he petitioned the House and Senate to term inate the 
jud ic ia l investigation and to repeal o r amend the 1980 jud ic ia l d iscip line law 
(P L  96 -458 ) tha t is the basis fo r the probe.

T he  Jud ic ia l Conference is scheduled to m ew  in M arch and could 
decide then whether to end the investigation o r to fo rw ard  the impeach­
m ent recommendation to Congress.

Hastings’ Senate petition was qu ick ly re fe rred  to the Jud ic ia ry  C om ­
m ittee, but os o f  Jan . 22, his House petition was s t i l l a t the Speaker's office.

R ep . R ob e rt W . Kastenm eier, D -W is., who helped d ra ft  the 1980 
discip line law, said in an interview Jan . 21 th a t it was unc lear what 
Congress would do with the Hastings petition . Kastenm eie r said he be­
lieved tha t the Jud ic ia l Conference should be a llow ed  to proceed and either 
fo rw ard an impeachment recommendation to Congress o r d rop  the m atter.

Kastenm eier added, however, that he had in tended to take another 
look  at the jud ic ia l d iscip line law in the 100th  Congress, even before 
Hastings suggested that.
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O r ig in a l  sponso r :  K e r t t u l a

IN THE SENATE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR SENATE JOINT RESOLUTION NO. 33 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - FIRST SESSION

R e la t i n g  t o  the l a b e l i n g  o f  i r r a d i a t e d  
fo od .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the exposure o f  food  to  r a d i a t i o n  has been promoted by the 

United S ta te s  government f o r  many yea rs  to  p ro lo ng  the s h e l f  l i f e  o f  food  
by k i l l i n g  organ isms, such as i n s e c t s ,  mold , and b a c t e r i a ,  tha t  damage 
fo od ;  and

WHEREAS ove r  the pas t  two decades p o rk ,  p o t a t o e s ,  wheat, and more than 
60 sp ices have been approved f o r  r a d i a t i o n  by the United S ta te s  Food and 
Drug Adm in is t ra t ion  but the i r r a d i a t i o n  p rocess  has no t  been w ide ly  used in 
t h i s  coun t ry ;  and

WHEREAS on A p r i l  18, 1986, the Food and Drug Adm in is t ra t ion  extended 
i t s  app rova l  o f  i r r a d i a t i o n  to  a l l  f r u i t s  and vege tab le s  and r equ i re d  the 
l a b e l i n g  o f  food  a t  the who le sa le  and r e t a i l  l e v e l s  w ith  the words "TREATED 
BY RADIATION" and a p ic tu re  o f  the i n t e r n a t i o n a l  symbol f o r  r a d i a t i o n ,  a 
s t y l i z e d  t u l i p ;  and

WHEREAS the l a b e l i n g  requ irements do no t  extend to  food p roducts tha t  
con ta in  i r r a d i a t e d  in g r e d ie n t s ,  and the "TREATED BY RADIATION" l a b e l i n g  
requirement i s  due to  exp i re  in  1988 b e fo r e  i r r a d i a t e d  foods a r r i v e  in
l a r g e  q u a n t i t i e s  on g roce ry  s t o r e  sh e lv e s ;  and

WHEREAS the Food and Drug A dm in is t r a t i o n  s t a t e s  f l a t l y  tha t  a f t e r
rev iewing a l l  p e r t i n e n t  data i t  has no t  found a reason to be concerned
about the s a f e t y  o f  consuming food  tha t  has been i r r a d i a t e d  w ith in  the 
dosage l e v e l s  s p e c i f i e d  by f e d e r a l  r e g u l a t i o n s ;  and

WHEREAS, as ide  f rom concern about the r e l i a b i l i t y  o f  the Food and Drug
- 1 -  CSSSSJR 3 3 ( Jud)



Adm in is t r a t ion  s tu d ie s ,  American consumers a re  e n t i t l e d  to know whether the 
fo od s ,  and the components o f  the fo od ,  tha t  they purchase have been i r r a d i ­
a ted so tha t  they can make t h e i r  food  choices a c c o rd in g ly ;  and

WHEREAS the long h i s t o r y  o f  s t r i n g e n t  l a b e l i n g  requirements f o r  the 
chemical a d d i t i v e s  and in g red ien t s  in  food p rov ides  ample precedent f o r  the 
l a b e l i n g  o f  i r r a d i a t e d  foods as i r r a d i a t e d ;

BE IT RESOLVED th a t  the A laska S ta te  L e g i s l a t u r e  r e s p e c t f u l l y  reques ts  
the United S ta te s  Food and Drug Adm in is t ra t ion  to  adopt r e g u la t i o n s  r e q u i r ­
ing food whose components have been i r r a d i a t e d  to  be la b e le d  as " i r r a ­
d ia t ed "  and to  cance l the e x p i r a t i o n  date f o r  the cu r ren t  l a b e l i n g  r e g u l a ­
t i o n s  .

COPIES o f  t h i s  r e s o l u t i o n  s h a l l  be sent to  the Honorab le Ronald 
Reagan, P re s id e n t  o f  the United S ta te s ;  the Honorab le Frank E. Young, 
Commissioner o f  the United S ta te s  Food and Drug Adm in is t ra t ion ;  and to  the 
Honorab le Ted Stevens and the Honorab le Frank Murkowski, U .S . Sena to rs ,  and 
the Honorab le Don Young, U .S . R ep re sen ta t iv e ,  members o f  the Alaska d e leg a ­
t i o n  in  Congress.
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CONTINUATION of FISCAL NOTE ANALYSIS 

For Bill/Resolution No. SJR 52

c o u n t i n g  p u r p o s e s .  However, these c o s t s  are based on the 
a s s u m p t i o n  that all candidat es and i s s u e s  w i l l  fit on three 
b a l l o t  cards, w h i c h  is the norm. It s h o u l d  be noted, 
h o w e v e r  t h a t  s h o u l d  the inclusion o f  t h i s  issue require a 
4th b a l l o t  to be printed, the cost i n c r e a s e  woul d have to be 
c a l c u l a t e d  at 16 cents per ballot x a p p r o x i m a t e l y  320,000 
voters. T h e  total cos t of p r i n t i n g  the addit i o n a l  ballot 
card w o u l d  be $51.2.

Under t h e s e  c i r c u m s t a n c e s  the fiscal n o t e  w o u l d  be:

53.4
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c o u n t i n g  p u r p o s e s .  However, these c o s t s  are based on the 
a s s u m p t i o n  t h a t  all candidates and i s s u e s  w i l l  fit on three 
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card w o u l d  be $51.2.
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* C o s t s  i n c l u d e d  c o v e r  2 to 3 a d d i t i o n a l  p a g e s  in  e a c h  O f f i c i a l  

E l e c t i o n  P a m p h l e t ,  f o r  p r i n t i n g  a n d  t y p e s e t t i n g ,  a n d  c o s t s  

e s t i m a t e d  to c o v e r  c o m p u t e r  p r o g r a m m i n g  r e q u i r e m e n t s  f o r  v o t e
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c o u nting purposes. However, these costs are based on the 
a s s u m p t i o n  that all candid a t e s  and issues w i l l  fit on three 
ballot cards, w h i c h  is the norm. It should be noted, 
however  that s h ould the inclusion o f  this issue require a 
4th b a l l o t  to be printed, the cost i n c rease would  have to be 
calcu l a t e d  at 16 cents p e r  ballot x a p p r o x i m a t e l y  320,000 
voters. The total cost of printing the addit i o n a l  ballot 
card w o u l d  be $51.2.

Under these c i r c u m s t a n c e s  the fiscal note w o u l d  be:
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Alaska State Legislature
Senate

O fficial Business Pouch V
State C apitol 

Juneau , A laska 99811

MEMORANDUM

TO : S e n a t o r  C o g h i 11 
FROM: R e s o u r c e  Commi t t e e  St i  
RE:  S i e r r a  C l u b  v s .  B u r e a u  o . a n </ Management  
DATE:  F e b r u a r y  5 ,  1 9 8 7

As p e r  y o u r  r e q u e s t  f o r  f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  s t a t u s  o f  
r e c e n t  d e v e l o p me n t  i n  t h i s  c a s e ,  f o l l o w i n g  U . S .  D i s t r i c t  C o u r t  J udge  
James  von  d e r  ^ e y d t ' s  r u l i n g  i n  t h i s  m a t t e r .
1 .  Y e s t e r d a y ,  F e b r u a r y  4 ,  1 9 8 7 ,  von d e r  He yd t  r u l e d  on t h e  S i e r r a  
C l u b s  mo t i o n  f o r  an i n j u n c t i o n  s t o p p i n g  m i n i n g  a c t i v i t y  w h i 1 e t h e i r  
a p p e a l  o f  h i s  r u l i n g  ( a l l o w i n g  mi ne s  a f f e c t i n g  f i v e  a c r e s  o r  l e s s  t o  
p r o c e e d  u n d e r  BLM p r e s e n t  a p p r o v a l  p r o c e s s )  was h e a r d  by t h e  N i n t h  
C u r c u i t  C o u r t .
2 .  S i e r r a  C l u b  i s  s t i l l  e x p e c t e d  t o  a s k  t h e  N i n t h  C u r c u i t  f o r  an 
i n j u n c t i o n  s t o p p i n g  m i n i n g  u n t i l  t h i s  c o u r t  r u l e s  on t h e  m e r i t s  o f  
t h e i r  a p p e a l .
3 .  The S t a t e  o f  A l a s k a  has  two o p p o r t u n i t i e s  t o  f i l e  an Ami cus  C u r i a e  
b r i e f .  Mi n i n g  i n t e r e s t s  and t h e i r  l e g a l  c o u n c i l ,  J ames  B u r l i n g  w i t h  
P a c i f i c  L e g a l  F o u n d a t i o n ,  f e e l  i t  i s  e x t r e m e l y  i m p o r t a n t  f o r  t h e  s t a t e  
t o  e n t e r  a p o s i t i o n ,  i n  t h e  f o r m  o f  an Ami cus  C u r i a e  b r i e f ,  now.
4 .  The f i r s t  o p p o r t u n i t y  wou l d  be t o  f i l e  an Ami cus  C u r i a e  on t h e  
mo t i o n  f o r  an i n j u n c t i o n  t o  s h u t  down m i n i n g .  T h i s  b r i e f  wou l d  have  
t o  be s u b m i t t e d  t o  t h e  c o u r t  w i t h i n  t h e  n e x t  two we e k s .  I t  s h o u l d  
a d d r e s s  t h e  i m p o r t a n c e  o f  m i n i n g  t o  A l a s k a ' s  Economy and t h e  a d v e r s e  
i mpa c t s  t h a t  wo u l d  r e s u l t  t o  t h e  t o  t h e  s t a t e  i f  m i n i n g  was s h u t  down.



5 .  The s e c o nd  o p p o r t u n i t y  wou l u  be t o  f i l e  an Ami cus  C u r i a e  on t he  
m e r i t s  o f  t h e  S i e r r a  C l u b s  a p p e a l .  T h i s  b r i e f  wou l d  have  t o  be f i l e  
w i t h i n  t h e  n e x t  c o u p l e  o f  mo n t h s .  I f  t h e  b r i e f  d e s c r i b e d  i n  4 i s  no t  
f i l e d ,  t h i s  b r i e f  s h o u l d  a d d r e s s  t h o s e  p o i n t s ,  as  w e l l  as  o t h e r s  
p r e s e n t e d  i n  t h e  a p p e a l .  Such as m i n i n g s  h i s t o r i c a l  s i g n i f i c a n c e ,  i t s  
c o m p a t i b i l i t y  w i t h  o t h e r  r e s o u r c e  u s e s  i n  a m u l t i p l e - u s e  management  
s c e n a r i o  and t h e  i n s i g n i f i c a n c e  o f  m i n i n g  a c t i v i t i e s  i mp a c t s  t o  t he  
e n v i r o n m e n t .  T h e r e  a r e  p r o b a b l e  o t h e r  p o i n t s  bu t  s t a f f  has  n o t  had 
t h e  o p p o r t u n i t y  t o  r e v i e w  S i e r r a  C l u b s  a p p e a l  b r i e f  y e t .
6 .  The s t a t e  i s  u n d e r  no l i a b i l i t y  t o  become an i n t e r v e n o r  i n  t h i s  
c a s e  i f  i t  f i l e s  Ami cus  C u r i a e  m o t i o n s .  And i n  f a c t  c o u l d  f i l e  b o t h  
m o t i o n s ,  4 .  and 5 .  i f  t h e  a d m i n i s t r a t i o n  was i n c l i n e d  t o  do s o .
7 .  The p a r t i e s  t o  t h e  S i e r r a  C l ub  v s .  BLM e t . a l .  l a w s u i t  a r e :
P l a i n t i f f s :  S i e r r a  C l u b ,

N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r ,
W i l d e r n e s s  S o c i e t y ,
B i r c h  C r e e k  V i l l a g e  C o u n c i l ,
M i n t o  V i l l a g e  C o u n c i l ,
G o l o v i n  T r a d i t i o n a l  C o u n c i l ,
Nunam K i t l u t s i s t i
and C e n a l i u l r i i t  C o a s c a l  Management  D i s t r i c t
3 e n v i r o n m e n t a l  o r g a n i z a t i o n s  
5 n a t i v e  o r g a n i z a t i o n s

D e f e n a n t s :  M i c h e a l  P e n f o l d ,  D i r e c t o r  o f  t h e  A l a s k a  S t a t e  O f f i c e  o f  t he
Bu r e a u  o f  Land Managemen t ;

D o n a l d  P.  Hode l  , S e c r e t a r y  o f  t h e  I n t e r i o r ;
R o b e r t  F.  B u r f o r d ,  D i r e c t o r  o f  t h e  Bu r e au  o f  Land

Ma na g emen t ;
D o n a l d  E.  R u n d b e r g ,  A c t i n g  D i s t r i c t  Manage r  o f  t he

F a i r b a n k s  D i s t r i c t  O f f i c e  o f  t h e  A l a s k a  
S t a t e  O f f i c e  o f  t h e  BLM;

Wayne A.  B o d e n ,  D i s t r i c t  Manage r  o f  t h e  Anc h o r a g e  D i s t r i c t
O f f i c e  o f  t h e  A l a s k a  S t a t e  O f f i c e  o f  t h e  
BLM;

De p a r t me n t  o f  t h e  I n t e r i o r ;  and 
Bu r e a u  o f  Land Managemen t .

I n t e r v e n o r s :  A l a s k a  M i n e r s  A s s o c i a t i o n  
M i n e r s  Ad v o c a c y  C o u n c i l  
R e s o u r c e  D e v e l o p me n t  C o u n c i l  
J o s e p h  V o g l e r

8 .  The S i e r r a  C l u b s  " Mo t i o n  f o r  P r e l i m i n a r y  I n j u n c t i o n "  f i l e d  F e b r u a r y  
18 , 1 9 8 6  , a s k  t h e  U . S .  D i s t r i c t  C o u r t  f o r  A l a s k a  t o  " p r o h i b i t  t he  
f e d e r a l  d e f e n a n t s  f r o m  t a k i n g  t h e  f o l l o w i n g  a c t i o n s : "

1 .  a p p r o v i n g  any  m i n i n g  o p e r a t i o n s  ori p u b l i c  l a n d s  i n  A l a s k a ;
2 .  i s s u i n g  l o n g - t e r m  c amp i ng  p e r m i t s  t o  m i n e r s  i n  t h e  W i l d  and 

S c e n i c  R i v e r  c o r r i d o r s ;
3 .  a p p r o v i n g  any  m i n i n g  o p e r a t i o n s  on a n y  t r i b u t a r i e s  o r  s t r e a ms  

wh i ch  f l o w  i n t o  t h e  Mi n t o  F l a t s ;



The c o mp l a i n  f u r t h e r  r e q u e s t e d  t h a t  t h e  c o u r t  " o r d e r  t h e  f e d e r a l  
d e f e n d a n t s  t o  s t a y  e v e r y  mi ne  on t he  p u b l i c  l a n d s  i n  A l a s k a ,  wh e t h e r  
p r e v i o u s l y  a p p r o v e d  o r  n o t ,  u n t i l  s uch t i m e  as t h e  f e d e r a l  d e f e n d a n t s  
c o mp l e t e  t h e  f o l l o w i n g  r e v i e w s : "

1 .  an e n v i r o n m e n t a l  a s s e s s m e n t  o f  t h e  m i n e ;
2 .  a c o m p r e h e n s i v e  e n v i r o n m e n t a 1 i mp a c t  s t a t e m e n t  a n a l y z i n g  

c u m u l a t i v e  i m p a c t s ,  on t he  r i v e r s  and t r i b u t a r i e s  o f  t h e  w i l d  
r i v e r  s y s t e m s ;

3 .  s u b s i s t e n c e  e v a l u a t i o n s  o f  t h e  m i n e s  u n d e r  t i t l e  V I I I  o f  
ANILCA;

4 .  and h o l d  p u b l i c  h e a r i n g s  i n  r e l a t i o n  t o  s u b s i s t e n c e  r e v i e w s  
u n d e r  t i t l e  V I I I  o f  ANILCA

The Memorandum i n  s u p p o r t  o f  t h e  r e q u e s t e d  i n j u n c t i o n  a b o v e ,  
a r g u e s  a e s t h e t i c ,  s u b s i s t e n c e ,  and w i l d l i f e  v a l u e s  a r e  b e i n g  a d v e r s e l y  
i mp a c t e d .  As w e l l  as  c l a i m i n g  mi ne s  v i o l a t e  w a t e r  q u a l i t y  and 
r e c l a m a t i o n  r e g u l a t i o n s .  B a s i c a l l y  t h e y  a r g u e  t h a t  w h i l e  a mi ne  i s  i n 
o p e r a t i o n  a p e r s o n  s h o u l d  n o t  know i t  i s  t h e r e ,  and t h e  a r e a s  
d i s t u r b e d  by t h e  mi ne s  s h o u l d  be r e t u r n e d  t o  " n a t u r a l  c o n d i t i o n s "  on 
an a n n u a l  b a s i s .

I
t



Alaska State Legislature
Senate

Official Business Pouch V
State C apitol 

Juneau, Alaska 99811

MEMORANDUM

TO:  S e n a t o r  C o g h i l l  
FROM: R e s o u r c e  C o mmi t t e e  SIt ;
RE:  P r o g r e s s  o f  S i e r r a  C l u b  v s .  Bu r eau o f  Land Management  L a ws u i t  
DATE:  F e b r u a r y  4 ,  1 9 8 7

As r e p o r t e d  i n  t h e  med i a  r e c e n t l y ,  U . S .  D i s t r i c t  C o u r t  J udge  James  von 
d e r  Heyd t  ha s  i s s u e d  a r u l i n g  i n t h i s  c a s e ,  wh i ch  f a v o r s  t h e  BLM and 
t h e r e f o r e  i s  good news f o r  t h e  s t a t e s  m i n i n g  i n d u s t r y .
B a s i c a l l y ,  von d e r  H e y d t ' s  r u l i n g  s ay s  t h a t  t h e  BLM i s  n o t  r e q u i r e d  t o  
p e r f o r m  e n v i r o n m e n t a l  and s u b s i s t e n c e  s t u d i e s  on p l a c e r  mi n i ng
o p e r a t i o n s  t h a t  d i s t u r b  f i v e  a c r e s  o r  l e s s ,  b e f o r e  a l l o w i n g  t h e s e  
t y p e s  o f  m i n e s  t o  p r o c e e d .  Th i s  r u l i n g  d i d  n o t  a d d r e s s  wh e t h e r  t he  
BLM mus t  p e r f o r m  c u m u l a t i v e  E n v i r o n m e n t a l  I mp a c t  S t a t e m e n t s  on 
A l a s k a ' s  t h r e e  W i l d  and S c e n i c  r i v e r s .  B u t  we s h o u l d  r emembe r  t h a t  
t h e  ou t  come o f  t h i s  s u i t  may have  s e v e r e  e c o n omi c  c o n s e q u e n c e s  f o r  
A l a s k a n  p l a c e r  m i n e r s .
Y e s t e r d a y  ( F e b r u a r y  3 ,  1 9 8 7 ) ,  we l e a r n e d  t h a t  t h e  S i e r r a  C l u b  and t he  
Na t i v e  o r g a n i z a t i o n s  wh i c h  f i l e d  t h i s  l a w s u i t  i n  ' 8 6  a b o u t  t h i s  t i m e ,  
have  a p p e a l e d  von d e r  H e y d t ' s  d e c i s i o n  t o  t h e  U . S .  N i n t h  C i r c u i t
C o u r t .  I n  t h e  mean t i m e ,  S i e r r a  Cl ub ha s  a s k e d  t h e  D i s t r i c t  C o u r t  t o  
i s s u e  an i n j u n c t i o n  t o  s t o p  a l l  m i n i n g ,  w h i l e  t h e i r  a p p e a l  i s  h e a r d  by 
t he  N i n t h  C i r c u i t .
Once a g a i n  t h e  e n v i r o n m e n t a l i s t s  a r e  a s k i n g  t h e  c o u r t  i n  t h e i r  a ppea l  
t o  r emove  a v a l u a b l e  s e gmen t  o f  A l a s k a ' s  e c o n omy ,  u n t i l  t h e i r  agenda 
i s  met .  T h i s  a g e n d a ,  a c c o r d i n g  t o  m a t e r i a l s  p u b l i s h e d  by t h e  S i e r r a  
C l u b ,  i n c l u d e s  s t o p p i n g  a l l  s t r i p  m i n i n g  i n  t h i s  s t a t e .
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We e x p e c t  t h a t  i f  S i e r r a  C l ub  does  n o t  r e c e i v e  t h e i r  r e q u e s t e d  
i n j u n c t i o n  on m i n i n g  f r o m  t h e  D i s t r i c t  C o u r t ,  t h e y  w i l l  a s k  t h e  N i n t h  
C u r c u i t  C o u r t  t o  i s s u e  t h e  i n j u n c t i o n ,  a s  p a r t  o f  t h e i r  a p p e a l .

A l t h o u g h  a p a n i c  a t m o s p h e r e  i s  l i k e l y  t o  be e x p e r i e n c e d  w i t h  i n t he  
mi n i ng  c ommun i t y  a t  t h i s  t i m e ,  i t  wo u l d  be p r u d e n t  f o r  t h i s  
A d m i n i s t r a t i o n ,  w i t h  t h e  s u p p o r t  o f  t h e  L e g i s l a t i v e  b o d i e s ,  t o  f i l e  an 
Ami cus  C u r i a e  b r i e f ,  r e g a r d i n g  t he  S t a t e s  p o s i t i o n  on m i n i n g  and t he  
a d v e r s e  i mp a c t s  t o  o u r  e c onomy  t h a t  wo u l d  be r e a l i z e d  i f  m i n i n g  was 
s t o p p e d .  T h i s  a c t i o n  s h o u l d  be t a k e n  i m m e d i a t e l y  w i t h  t h e  Ni n t h  
C u r c u i t  C o u r t .  An Ami cus  C u r i a e  l e g a l  b r i e f  i s  b a s i c a l l y  a " f r i e n d  o f  
t h e  c o u r t "  a c t i o n  t h a t  i n t e r e s t e d  p a r t i e s ,  wh i ch  a r e  n o t  d i r e c t l y  
named i n  a l a w s u i t ,  may u s e  t o  n o t i f y  t h e  c o u r t  o f  i mp a c t s  t h a t  may 
r e s u l t  t o  t h em,  t h r o u g h  a n y  a c t i o n s  t he  c o u r t  may t a k e .



Miners Advocacy Council
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Fairbanks, A laska 99"7087

?

F e b r u a r y  10, 1987

Gracs Schaible, Attorney General 

State of Alaska, Dept, of Law 

Room. 412, State Capitol Slog.

P o u c h  K

Juneau, A laska 3SS1 •

Re: Sierra Club v. BLM

D e a r  Attor n e y  General Schaibis:

The Miners A d v o c a c y  Council (MAC) w o u l d  like tc e x p r e s s  our 

immediate c o n c ern fcr the l a w s u i t  fi led against B L M  which 

s eeks an immediate injunction a g a i n s t  m i n i n g  on 3 L M  lands in 

Alaska. This lawsuit affects t h e  entire A l a s k a  m i n e r a l  

industry threatens its already s t r u g g l i n g  survival.

M o s t  of Alaska's placer mining o c c u r s  on ELM lands.

The injunc t i o n  filed by the S i e r r a  C l u b  against the National 

Park Service caused active NF-3 m i n e s  to d e clin e from 30 in 

1985 to 1 in 1936. Gold p r o d u c t i o n  f r o m  these mines dropped 

90 percent, and 175 jobs were l e s t  a c c o r d i n g  to state 

statistics. If simila r results f o l l o w  f r o m  the B L M  

injunction, most placer mining in A l a s k a  will cease  and 

v e n t u r e  capital for any Alaskan m i n e r a l  e x p l o r a t i o n  and 

d e v e l o p m e n t  will dry up.

M A C  h ereby requests that the S ta te of A l a s k a  Intervene or: 

b e h a l f  of the defe ndant (BLM1 to p r o t e c t  the State's 

interests from such environmental extremism. The State of 

A l a s k a  and the BLM standing t o g e t h e r  w o u l d  be a s t rong 

message. To stand iaie and w a t c h  A l a s k a ' s  B L M  lands be 

s t r i p p e d  cf their mineral d e v e l o p m e n t  p o t e ntial would 

d e m o n s t r a t e  b i a t a n t  complacency t o w a r d  the ills of the 

m i n e r a l  industry and those a f f e c t e d  by d e c lines in the 

mi n e r a l  e c o n e m y .
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The A l a s k a  Senate has already a c t e d  in response to this 

t hreatened injunction by passing a r e s o l u t i o n  v'SEII} asking 

n or the Governor's participation.

G o v e r n o r  Cowper stated in a p r e s s  con ference today that you 

w o u l d  be examining the Senate r e s o l u t i o n . He said he v«cuId 
act to respond as n e e d e d — based o n  your conclusions. MAC 

w o u l d  like to see the Ccwper a d m i n i s t r a t i o n  d e m o n s t r a t e  a 

w i l i i n g e s s  to achieve positive p o l i c i e s  toward mineral 

resource develo p m e n t  by artion now. We all k n o w  that if the 

S i e r r a  C l u b  wins a suit of this ma gnit u d e ,  s u c h  detrimental 

c e r e a t  co uld surely mark the ’dea t h "  of m i n i n g  in Alaska.

Pl e a s e  keep  the Miners Advocacy C o u n c i l  imme di a t e l y  informed 

of y o u r  actions and decisions r e g a r d i n g  this critical 

matter. Thank you.

S i n c e r e l y .

E x e c u t i v e  Director

cc: Judy Brady, Commissioner D N R

Alaska Senator- Jack Coghili 

U.S. S e n ator Frank Murkowski
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Sierra Club to re-appeal on mine study
The Sierra Club Legal Defense 

Fund has appealed its lawsuit seek­
ing to h a v e  the Bureau of Land 
M a n a g e m e n t  perform environ- 

. mental assessments on small plac- 

' er mining operations to the Ninth 
Circuit Court of Appeals in San 

Francisco.
Last Friday, U.S. District Court 

. Judge J a m e s  von der Heydt ruled 
that B L M  w a s  not required to do the 
assessments before allowing min­
ers working five acres or less to 

proceed.
On W e d n e s d a y  the Sierra Club

N E W S P A P E R

B U N D L E S

F o r  S a l e

I.” | 
*«

O N E  t o  9  BUN D LES

$ 1 ° °Per Bundle

1 0  t o  L 9  BUN D LES

8 5 Per Bundle

2 0  t o  2 5  BUN D LES

defense fund, representing a coali­
tion of environmental and Native* 
groups, suffered a second, a n d  ex­
pected, setback whe n  v o n  der 
Heydt issued an order denying its 
motion for an injunction prohibit­
ing any mining during the appeal 
process.
The lawsuit had argued that the 

B L M  erred by failing to perform 
environmental assessments on 
each mining operation on federal 
land before allowing it to begin pro­
duction.

V o n  der Heydt ruled that the 
B L M  is not required to p e r f o r m  
such studies on placer mining o p­
erations that disturb five acres or 
less. About 242 mining operations 
on federal land fall into that categ­
ory, according to the B L M .

“Those mines are 80 percent of 
the mines B L M  regulates,” said

Philip Parnett, attorney for the de­
fense fui J. “They cause most of the 
damage.

“The denial by the district court 
(of the motion for injunction) is 
only to be expected," he said. “Af­
ter all, he denied us on the merits 
(of the case) . .
Barnett said he probably will 

m a k e  the s a m e  request of the 
appeals court. “W e ’d like to see the 
review process in place for this 
summer. That’s what w e ’ve been 
asking for all along,” he said.
J a mes Burling, attorney for the 

Pacific Legal Foundation, which 
has been involved in the litigation, 
said the appeal was expected, but 
not so soon after the initial decision. 
H e  said it appears Barnett will “do 
anything he can to get mining shut 

d own before the 1987 season pro­
ceeds.”

W e just made 
it easier to pick 

up a wood stove.
From n o w  until February l(\ you can walk into the 
dealer listed below, buv a Vermont Castings Stove,

Snowmachine 
said  to cause 

house fire
A  sno w m a c h i n e ,  brought in­

side to t h a w  out, caused a $10,000 
house fire early W e d n e s d a y  
morning.
According to the city fire in­

spector, the snowmachine was 
b r o u g h t  inside 1500 Aurora 
Drive a n d  propped on its side in 
the furnace room. Although the 
o w n e r  d i d n ’t realize it, fuel 
leaked out of the snowmachine’s 
tank a n d  evaporated. W h e n  the 
furnace kicked on, it ignited the 
fumes.
The h o m e  is owned by Debbie 

Van Huezen.

T h e  o w n e r  of a house that 
burned d o w n  in North Pole last 
month w a s  jailed at Fairbanks 
Correctional Center, after fire 
officials discovered an outstand­
ing felony warrant for his arrest.
Jessie H a s h a  w a s  charged 

with being a fugitive from jus­
tice and is awaiting extradition 
to Texas.
A c c o r d i n g  to state fire offi­

cials, the w o o d  frame house at 
587 Florence Road caught fire 
because a n  oil-fired, forced-air 
furnace w a s  improperly instal­
led on a plywood floor. The floor 
eventually ignited.
It w a s  during the routine in­

vestigation of the fire that the 
warrant w a s  discovered.

Black
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New governor can help open mines again
o  /Oeio^ M - re r //z-&/ff7 I  ■ O

By R O G E R  C. B U R G G B A F
According to the Alaska Depart­

ment of C o m m e r c e  and Economic 
D e v e lopment, Alaska has the 
capacity for a $1 billion mining in­
dustry, which'would add several 
thousand jobs to the economy.
Yet, in 1986, Alaska’s mining in­

dustry fell from $270 million to $231 
millio n. In comparison, British Col­
u m b i a ’s m i n i n g  industry 
approached almost $2 billion in 
1986.
The mineral industry spent only 

$8.9 million on Alaskan explora­
tion— 89.5 percent leoS than its 1981 
high of $76 million. In British Col­
umbia, the industry spent $100 mil­
lion— 24 percent m o r e  than last 
year.
The state Division of Mining and 

Geological and Geophysical Sur­
veys reports that 1986 gold produc­
tion in Alaska dropped 16 percent, 
390 jobs were lost statewide, and 27 
percent of Alaska’s miners closed 
their doors. In the neighboring 
Yukon Territory, gold production 
rose 5 percent.
In Alaska’s Interior alone:
• mine employment dropped 52 

percent— from 750 jobs to 375;
• the n u m b e r  of active operations 

declined 39 percent, from 135 to 83;
• mine expenditures fell 53 per­

cent, from $27 million to $12.6 mil­
lion.
Rural Alaska lost m a n y  of those 

jobs. Thirty-five percent of the 
placer mining payroll goes to e m­
ployees w h o  live in rural Alaska. 
Mining w a s  N o m e ’s largest pri- 
vate-sector employer this year.

In past years, low metal prices 
c o u l d  be b l a m e d  for declines. 
H o w ever, in 1986 metal prices were 
u p  while fuel costs and interest 
rates were down. The price of gold 
rose 25 percent.

State economic geologist T o m  
B u n d t z e n  credited declines in 
mineral industry expenditures in 
A l a s k a  to: (1) the dramatic reduc­
tion in sand and gravel production 
d u e  to slumping construction and 
on field development; and (2) the 
negative effects of several lawsuits 
a n d  strict state water quality reg­
ulations on the placer mining in­
dustry.

D u e  to the Sierra Club vs. Nation­
al P a r k  Service lawsuit, active 
placer mining operations in nation­
al p a rks declined from 30 in 1985 to 
one in 1986.

T h e  Sierra Club vs. Bureau of 
L a n d  M a n a g e m e n t  lawsuit d a m ­
p e n e d  mining on B L M  lands. Of the 
88 active operations in the Circle 
M i n i n g  District in 1985, only 18 
operated in 1986. Only 11 plan on 
m i n i n g  in 1987— d o w n  from 91 in 
1984. About 80 percent of Alaska’s 
placer mining occurs on federal 
lands m a n a g e d  by the B L M .
T h e  water quality lawsuit, filed 

against the state by the Miners 
A d v o c a c y  Council and joined by the 
Northern Alaska Environmental 
Center, seeks to address flaws in 
state procedures for promulgating

water quality standards. The state 
sandbagged resolution of this issue, 
refusing to grant an administrative 
hearing until after the lawsuit was 
filed.
Lawsuits drain industry funds 

from research, development, and 
exploration. T h e y  drain environ­
mental funds that could be more 
productively used.
Alaska’s former governor h;.d 

the opportunity to intervene in 
these lawsuits and chose not to.
On Dec. 17, Nerco announced that 

its corporate headquarters will be 
mo ved from F a i r b a n k s  to V a n­
couver, Wash., leaving only its ex­
ploration office in Alaska.
Prior to this announcement, Ner­

co President Lonny Heiner gave a 
speech to the Fairbanks Rotary on 
the pros and cons of mineral de­
velopment in Alaska. H e  said that 
although Nerco’s corporate head­
quarters were in Alaska, its mines 
were elsewhere— a n d  the company 
needed to have a m i n e  in Alaska. 
Nerco has spent $60 million on 
mineral exploration in Alaska but 
has yet to develop a n  operating 
mine here.
The “pros” Heiner s a w  to Alaska 

mine development were:
• the potential for discovering 

large, rich deposits in largely unex­
plored Alaska;
• the prices of metals are begin­

ning a recovery;
• the costs of operating including 

fuel, labor and interest rates are 
down.
The "cons” he n o ted against 

Alaska mine development were;

• high capital costs;
• lack of existing transportation 

and infrastructure;
• lack of detailed geologic m a p ­

ping;
• an industry-wide perception of 

a negative political and regulatory 
climate.
Heiner noted that mineral prices 

are recovering for Alaska’s c o m­
petitors as well— continuing to 
m a k e  it difficult to compete for in­
vestment capital.
To begin to address some of the 

problems with mining in Alaska, 
Heiner r e c o m m e n d e d  a public 
e^pcation program to let the world 
mining industry k n o w  which of 
A l a s k a’s perceived regulatory 
problems were real and which w e­
ren’t. H e  r e c o mmended that the 
state set up trade booths at mining 
.conventions, such as the Northwest 
Mining Convention.
This convention was most recent­

ly held in D e c ember and Alaska 
had a display there, provided and 
staffed by the Alaska Division of 
Minerals and Forest Products, D e­
partment of C o m m e r c e  and Econo­
mic Development, and competed 
with booths from Montana, Idaho, 
Oregon, Washington, and British 
Columbia.
Alaska’s display m a y  be missing 

next year— if future budget and 
travel cuts are m a d e — just as in­
dustry m o n e y  is beginning to flow 
again.
Over 83 major mining companies 

have left Alaska since the early 
1980s. Heiner pointed out that disin­
vestment Ly mining companies will

continue in Alaska until govern­
m e n t  policies change.

Our n e w  governor and legislators 
have the power to create the politic­
al and regulatory environment 
w h ere a billion dollar mining indus­
try is possible.

N o w  is the opportune time for the 
state to:

1. Settle the water quality lawsuit 
a n d  develop reasonable, attainable 
water quality standards for placer 
mining;

2. Intervene in the Park Service 
a n d  B L M  lawsuits;

3. Create an attractive political 
a n d  regulatory environment for 
mining;

4. Support the efforts of the D e­
partment of C o m m e r c e  and Econo­
m i c  Development to attract and 
promote mineral development in 
Alaska.

If water quality problems and the 
current lawsuits are not resolved, 
A l a s k a’s placer mining industry 
will continue its rapid decline. If 
the regulatory and political climate 
has not changed, n e w  investment in 
the exploration for mineral re­
sources in Alaska will continue to 
shift to other states and countries 
w h e r e  the risks are lower and the 
business climate more hospitable.

T he future .of a large segment of 
A l a s k a’s mineral industry is at 
stake and the problems that con­
front us are problems that can be 
resolved through strong leadership 
f r o m  the governor’s office.

Fairbauksan Roger Burggraf is presi­dent of the Alaska Placer Miners Associa­tion.
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Good Af t e r n o o n  Mr , Ch a i r m a n  and  f e l l o w  S e n a t o r s  t h a n k  you

FOR SCHEDULING MY RESOLUTION IN SUCH A TIMELY MANNER.

S e n a t e  Re s o l u t i o n  11 , is  good  p o l i c y , I h o p e  t h e  memorandums

WHICH HAVE BEEN SUPPL IED TH IS  COMMITTEE FROM MY OFF ICE HAVE 
BEEN HELPFUL IN YOUR COMING TO THE SAME CONCLUSION.

AS YOU WILL NOTE IN MY MEMO, THE INTENT OF THIS RESOLUTION 
I S  TO REMIND THE GOVERNOR THAT 80 PERCENT OF THE STATES 
MINING INDUSTRY I S S T I L L  IN JEOPARDY OF BEING ELIMINATED 
FROM OUR ECONOMY.

The  r e s o l u t i o n  i t s e l f  has  a l o t  o f  room to  b e  made  s t r o n g e r ,
BUT I HOPE TH IS  GENTLE PROD WILL ENCOURAGE THE GOVERNOR TO 
TAKE THE I N I T I A T I V E  AND ADDRESS THE ISSUE RAISED HERE 
AGGRESSIVELY.

The p r o b l e m  t h i s  r e s o l u t i o n  a d d r e s s e s  i s  what  our  p e o p l e  i n

THE RESOURCE AGENCIES CALL ENVIRONMENTAL BANKS SHOT 
L IT IGAT ION .  Th i s  t y p e  of  c o u r t  a c t i o n  i s  not  a i m e d  a t  any  
ONE DEVELOPMENT OPERATION,  I T  TARGETS AN ENTIRE INDUSTRY 
INDIRECTLY BY TAKING A GOVERNMENT AGENCY TO TASK.

A ll to  o f t e n  o v e r  t h e  p a s t  10 or  15 y e a r s , t h e  e n v i r o n m e n t a l

COMMUNITY HAS F I LED  SU IT  AGAINST STATE OR FEDERAL AGENCIES,  
FOR FAILURE TO PROPERLY IMPLEMENT REGULATIONS OR OVER THE 
REGULATIONS THEMSELVES. IN MANY CASES THEIR CONCERNS WHERE



NOBLE AND SUPPORTABLE PUBL IC INTEREST ACTIONS,  IN THIS  CASE 
HOWEVER, THEY ARE SHOT GUNNING EVERY MINER ON BUREAU OF LAND
Ma n a g e m e n t  l a n d s , r e g a r d l e s s  o f  g u i l t ,

Th e r e  i s  no d o u b t  t h a t  t h e r e  a r e  a few  b ad  a p p l e s  i n  t he  
m i n i n g  c o m m u n i t y , who p e r h a p s  d o n ' t  f o l l o w  our  e n v i r o n m e n t a l

LAWS OR PROPER ENGINEERING TECHNIQUES IN THEIR MINING 
OPERATIONS,  BUT TH IS  I S  NO REASON TO PENALIZE THOSE MINERS 
THAT DO FOLLOW THE RULES AND HAVE ENVIRONMENTALLY SOUND
o p e r a t i o n s . B u t  S i e r r a  Cl u b  i s , a t t e m p t i n g  to  s t o p  a l l

MINING UNTIL THE NINTH C IRCU IT  COURT RULES ON THEIR APPEAL,
Th i s  i s  d i r t y  p o o l , I f t h e y  t r u e l y  ha ve  a p r o b l e m  w i t h  a

S PE C I F I C  MINING OPERATION WHY DON'T THEY ADDRESS THAT 
PARTICULAR MINE,  RATHER THAN SHOOTING A BANK SHOT THAT WILL 
IMPACT ALL MINING?

YOU MAY ASK,  AS I D I D ,  I F  THERE I S  ACTUALLY A P O S S I B I L I T Y  
THE COURT MIGHT GRANT S IERRA CLUB THEIR REQUESTED
INJUNCTION? The  a n s w e r  to  t h a t  r e s u l t e d  i n  t h i s  r e s o l u t i o n . 
Co u r t  h i s t o r y  i n  m a t t e r s  o f  t h i s  n a t u r e  i n d i c a t e s  t h a t  th e

P O S S I B I L I T Y  I S  VERY REAL,  UNLESS,  THE STATE,  AS A 
REPRESENTATIVE PUBL IC ENT ITY ,  NOT I F IE S  THE COURT OF THE 
STATES INTEREST IN THE MATTER, AS OUTLINES IN THE 
RESOLUTION,

L e t ' s f a c e  i t , m i n i n g  c r e a t e s  new w e a l t h  f o r  t h e  s t a t e ,
THROUGH THE HARVEST OF MINERAL RESOURCES.  MINING CREATES

2
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JOBS ,  AND THESE PEOPLE PA.' TAXES,  PROPERTY TAXES, SALES 
TAXES,  FUEL TAXES,  INCOME TAXES,  BUSINESS TAXES AND THE
l i k e . Mi n e r s  ha v e  c r e a t e d  a c c e s s  r o u t e s  to  many r e g i o n s  of

OUR STATE,  THERE BY IMPROVING THE VALUE OF STATE RESOURCES 
ALONG THESE ROUTES.  SOME EVEN ARGUE THAT MINING ENHANCES 
W ILDL I FE  HABITAT AND IMPROVES SOME AGRICULTURAL 
OPPORTUN IT IES ,  L IK E  CREATING SUITABLE GRAZING TOPOGRAPHIES 
FOR LIVESTOCK BY REMOVING MUSKEG AND PERMAFROST.

Mi n i n g  i s  not  i n c o m p a t i b l e  w i t H tAl a s k a n ' s or  Al a s k a ' s

ENVIRONMENT. MINERS ARE IMPROVING THEIR OPERATIONS AND THERE 
BY LESSENING ANY IMPACTS WHICH MAY OR MAY NOT D ISAPPO INT US,  
I F  ALLOWED TO CONTINUE TO IMPROVE THEIR OPERATING 
TECHNIQUES,  I 'M  CONFIDENT THEY WILL SOLVE ALL THE 
ENVIRONMENTAL PROBLEMS TO THE SATISFACTION OF ALASKA'S 
ENVIRONMENTAL COMMUNITY,

I DON'T THINK IT  I S  NECESSARY FOR ME TO REMIND YOU OF OUR 
NEED TO D IV ERS I F Y  OUR STATE WIDE ECONOMY, OR OF THE BLOW
S i e r r a  Cl u b ' s e f f o r t s  wo ul d  i n f l i c t  on t h i s  economy  i f

MINING I S STOPPED,  BUT I WOULD L I K E  TO RETURN TO A COMMENT 
I MADE AT THE OUTSET OF MY REMARKS. NAMELY, THIS RESOLUTION 
COULD BE STRONGER,

We c o u l d  b e  a s k i n g  t h e  g o v e r n o r  to  i n t e r v e n e  on b e h a l f  of

THE MINERS IN THIS  CASE,  OR TO F I L E  AN AMICUS BR I EF  ON THE
m e r i t s  o f  S i e r r a  Cl u b s  a p p e a l , b o t h  woul d  r e q u i r e
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SUBSTANTIALLY MORE TIME TO BE INVESTED BY THE DEPARTMENT OF
La w , B u t , I woul d  r a t h e r  s e e  t h e  g o v e r n o r  b e  a l l o w e d  to

MAKE THAT DEC IS ION ,  I THINK THE STATE'S INVESTMENT HOWEVER 
LARGE OR SMALL WILL BE INS IGN IF ICANT IN COMPARISON TO WHAT 
THE STATE'S ECONOMY WILL LOSE I F  S IERRA CLUB ULTIMATELY WINS 
THEIR APPEAL,  BUT TH IS  RESOLUTION I S  ONLY A REMINDER,  THE 
ISSUE OF COURT ORDERED MINE CLOSURES I S  S T I L L  OUT THERE.

I HOPE MY INTENTIONS ARE CLEAR ON THIS RESOLUTION,  AND THAT 
YOU WILL TAKE TIMELY ACTION TOD^Y.  THE WINDOW OF 
OPPORTUNITY TO F I L E  A REPUTABLE BR I EF  I S  CLOSING RAP IDLY ,
AND THIS  MEASURE HAS ONE MORE COMMITTEE TO GO THROUGH,

Thank  y o u  a g a i n  f o r  q u i c k l y  a d d r e s s i n g  t h i s  r e s o l u t i o n  Mr , 
Ch a i r m a n .

Any Qu e s t i o n s ?

J u  h i .  Z c/
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•J r  N  E  A  V

February 25, 1987

U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  for
the N i n t h  C i r c u i t
U n i t e d  S t a t e s  C o’"--1- of  A p p e a l s  &
P o s e  O f f i c e  o u i i u i n g
P.O. B o x  547 f .
S e v e n t h  & M i s s i o n  S t r e e t  
Sa n  F r a n c i s c o ,  C A  94101

R E : S i e r r a  Club, et al v. P e n f o l d ,  et  a l ,
No. A 8 6 - 0 8 3  (D. A l a s k a  Jan. 29, 1987)
(Order g r a n t i n g  p a r t i a l  s u m m a r y  j u d g m e n t ) , 
a p p e a l  d o c k e t e d ,  No. 8 7 - 3 5 9 7  (9th Cir. F e b r u a r y  
12, 1987) .

G e n t l e m e n :

O n  F e b r u a r y  12, 1987, the p l a i n t i f f s  in the a b o v e - e n t i t l e d  
l i t i g a t i o n  f i l e d  a n  a p p e a l  f r o m  the U n i t e d  S t a t e s  D i s t r i c t  
C o u r t ' s  J a n u a r y  29, 1987 o r d e r  w h i c h  d e n i e d  p l a i n t i f f s '  
m o t i o n  for p a r t i a l  s u m m a r y  j u d g m e n t .  O n  F e b r u a r y  17, 1987, 
p l a i n t i f f s  a l s o  f i l e d  w i t h  this c o u r t  a m o t i o n  for i n j u n c t i v e  
r e l i e f  p e n d i n g  a p p e a l .  The S t a t e  o f  A l a s k a  has not 
p a r t i c i p a t e d  in t h i s  l i t i g a t i o n .  H o w e v e r ,  the s t a t e  m a y  
w i s h  to s u b m i t  an a m i c u s  c u r i a e  b r i e f  p u r s u a n t  to Fed. R.
A p p .  P. 29 at a n  a p p r o p r i a t e  time d u r i n g  a p p e l l a t e  b r i e f i n g .

A l t h o u g h  the s t a t e  is n o t  a c u r r e n t  p a r t i c i p a n t  in the 
l i t i g a t i o n ,  the s t a t e  w i s h e s  to s h a r e  w i t h  the c o u r t  a n d  the 
p a r t i e s  the s t a t e ' s  c o n c e r n  o v e r  the p e n d i n g  m o t i o n  for 
i n j u n c t i v e  r e l i e f .  T h e  s tate s h a r e s  p l a i n t i f f s '  l e g i t i m a t e  
d e s i r e  to e n s u r e  a d e q u a t e  p r o t e c t i o n  of  A l a s k a ' s  u n i q u e  land 
a n d  w a t e r  r e s o u r c e s .  The s t a t e  a l s o  r e c o g n i z e s  t h a t  one 
m u s t  u n d e r s t a n d  p o t e n t i a l  e n v i r o n m e n t a l  h a r m s  b e f o r e  one can 
p r o p e r l y  b a l a n c e  s u c h  h a rms a g a i n s t  the n e e d  for e c o n o m i c  
d e v e l o p m e n t .  E n v i r o n m e n t a l  a s s e s s m e n t s  a n d  e n v i r o n m e n t a l  
i m p a c t  s t a t e m e n t s  m a y  p r o v i d e  one m e t h o d  to a s s e s s  and 
u n d e r s t a n d  s u c h  h a r m s .  Ho w e v e r ,  the m i n i n g  a c t i v i t i e s
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p l a i n t i f f s  s e e k  to e n j o i n  p l a y  a s i g n i f i c a n t  r o l e  in 
A l a s k a ' s  e c o n o m y .  A l a s k a ' s  c u r r e n t  e c o n o m i c  p l i g h t ,  c a u s e d  
b y  s h a r p l y  r e d u c e d  w o r l d  oil p r i ces, i n c r e a s e s  the i m p o r­
tan c e  o f  a v i a b l e  p l a c e r  m i n i n g  m i n e r a l  i n d u s t r y .  In short, 
the s t a t e  has a s u b s t a n t i a l  i n t e r e s t  in the c o n t i n u a n c e  of 
p l a c e r  m i n i n g  o p e r a t i o n s  in an e n v i r o n m e n t a l l y  r e s p o n s i b l e  
m a n n e r .

A  b l a n k e t  i n j u n c t i o n  a g a i n s t  m i n i n g  o p e r a t i o n s  on  B u r e a u  of 
L a n d  M a n a g e m e n t  ("BLM") land w o u l d  n o t  s e r v e  the i n t e r e s t  of 
A l a s k a  a n d  its c i t i z e n s .  The i n j u n c t i o n  w o u l d  a l s o  p e n a l i z e  
the i n d i v i d u a l  m i n e r s  for B L M ' s  a l l e g e d  l e g a l  e r r o r s .  If 
B L M  has m i s a p p l i e d  f e d e r a l  law.- the b u r d e n  for B L M ' s  
m i s t a k e s  s h o u l d  n o t  fall s o l e l y  on  fthe i n d i v i d u a l  m i n e r s .

D u r i n g  t h e  1986 m i n i n g  season, w h i l e  the d i s t r i c t  c o u r t  
a c t i o n  w a s  p e n d i n g ,  the s tate h e l p e d  the v a r i o u s  p a r t i e s  
n e g o t i a t e  a c o m p r o m i s e  i n t e r i m  s e t t l e m e n t  a g r e e m e n t .  The 
i n t e r i m  s e t t l e m e n t  a g r e e m e n t  a l l o w e d  m i n i n g  to p r o c e e d  
d u r i n g  1986, b u t  a l s o  r e q u i r e d  B L M  to i n s t i t u t e  c o m p r e h e n­
sive m e a s u r e s  to a s s e s s  and r e s p o n d  to e n v i r o n m e n t a l  
p r o b l e m s  c a u s e d  b y  p l a c e r  m i n i n g .

If p l a i n t i f f s '  p o s i t i o n  w a r r a n t s  i n j u n c t i v e  r e l i e f ,  the 
s t a t e  u r g e s  t h e  c o u r t  to f a s h i o n  r e l i e f  in a m a n n e r  
c o n s i s t e n t  w i t h  the 1986 i n t e r i m  s e t t l e m e n t  a g r e e m e n t .  In 
the a l t e r n a t i v e ,  the c o u r t  m i g h t  r e q u e s t  the p a r t i e s  to 
n e g o t i a t e  a r e v i s e d  i n t e r i m  a g r e e m e n t  a n d  to s u b m i t  the 
r e v i s e d  a g r e e m e n t  to the c o u r t  for a p p r o v a l .  A s  in 1986, 
the s t a t e  s t a n d s  r e a d y  to a s s i s t  the p a r t i e s  in a n y  su c h  
n e g o t i a t i o n s .

T h e  S t a t e  of  A l a s k a  a p p r e c i a t e s  the c o u r t ' s  c o n s i d e r a t i o n  of 
the v i e w s  e x p r e s s e d  in this l e t ter. C o p i e s  o f  t h i s  l e t t e r  
h a v e  b e e n  m a i l e d  to all p a r t i e s  o f  r e c ord.

P e t e  J e a n s  
C h i e f  o f  S t a f f



Pouch V
Juneau, Alaska 99811 
(907) 4654921

Box 55028
North Pole, Alaska 99705 
(907)488-0862

Senator pL (Jack) (EogljUl
( A l a a h n  ^ L e g i s l a t u r e

MEMORANDUM

TO: S e n a t o r  J a y  K e r t t u l a  
C h a i r m a n ,  S e n a t e  Ju

FROM: S e n a t o r  C o g h i l l
RE:  SR 1 1 ;  R e q u e s t i n g

b r i e f  i n  S i e r V a  
t h e  c o u r t  o f / t h

i t t e e

g o v e r n o r  t o  d i r e c t  t h e  f i l i n g  o f  an am i cu s  
C l u b  v .  B u r e a u  o f  Land Management  t o  a d v i s e  
s t a t e ' s  p o s i t i o n .

DATE: F e b r u a r y  1 9 ,  1 9 8 7

SR 11 i s  a c l e a r ,  c o n c i s e  r e q u e s t  o f  t h e  G o v e r n o r  t o  f o l l o w  t h r o u g h  on 
some o f  t h e  s t a t e m e n t s  he made a l o n g  t h e  c ampa i gn  t r a i l .  I  r e a l i z e  
t h e  g o v e r n o r  i s  a v e r y  bu s y  man r i g h t  now,  so  t h i s  r e s o l u t i o n  i s  
p r i m a r i l y  i n t e n d e d  t o  be a r e m i n d e r .
A l t h o u g h  t h e  r e s o l u t i o n  does  n o t  go as  f a r  as  t h e  m i n i n g  c ommun i t y  
wou l d  l i k e ,  n am e l y  f u l l  i n t e r v e n t i o n  i n  t h e  l a w s u i t ,  i t  d o e s  a d d r e s s  
t h e i r  p r i m a r y  c o n c e r n  -  t h a t  t h e  s t a t e  s u p p o r t  t h e i r  l e g i t i m a t e  
p o s i t i o n  as a s egmen t  o f  o u r  e c onomy .
The s t a t e  mus t  t a k e  t h i s  o p p o r t u n i t y  t o  s u p p o r t ,  a t  no l i a b i l i t y ,  an 
i n d u s t r y  wh i ch  has  such  deep r o o t s  i n  t h e  h i s t o r y  o f  t h e  d e v e l o p m e n t  
o f  A l a s k a .

I  h a ve  i n c l u d e d  w i t h  t h i s  memorandum,  two o t h e r s  wh ich  we re  p r e p a r e d  
by my s t a f f  b e f o r e  we f i l e d  t h i s  r e s o l u t i o n .  A l s o  i n c l u d e d  i s  a 
l e t t e r  f r o m  t h e  M i n e r s  Adv o c a c y  C o u n c i l ,  and two a r t i c l e s  f r o m  t h e  
F a i r b a n k s  D a i l y  N ew s -M i n e r .
I s t r o n g l y  u r g e  do p a s s  r e c o m m e n d a t i o n s .
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ALASKA MINERS ASSOCIATION, INC.
501 W. N orthern L ights Blvd., Suite

February 27, 1987

Senator Jay Kerttula 
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Senator Kerttula:

Recently a small dele gatio n r e p r e s e n t i n g  the Alaska Miners 
Associa tion visited Juneau. We joined with the Alaska Truckers 
Association in hosting a brunch and did have an o p portu nity to 
meet and present our program to several legislators. We realize 
not everyone was in Juneau and also there were other commitments,

Since we prepared a briefing paper for our p r e se ntatio n I 
have enclosed it for your information.

Please do not hesitate to call me if you have questions or 
need to relay i nfo rmati on to Ala ska's miners.

S i n c e r e l y ,

ALASKA MINERS ASSOC I A T I O N

Curtis V. McVee 
Executive Director

Enel: AMA Br iefing Paper



ALASKA MINERS ASSOC IATIO N 

BRIEFING PAPER

- It r e p r e s e n t s  over 1000 m e mbers who are miners, professionals, 
business people and support industries.

- It r e p r e s e n t s  Hard Rock, Placer, Coal, Sand and Gravel as well 
as R e c r e a t i o n a l  Miners.

- It was i n c o r p o r a t e d  in 1939.
- It is a S t a t e w i d e  o r g a n i z a t i o n  with five Branches located in 

A l a s k a’s major communities.

The A s s o c i a t i o n  Goals Are:

- To increas e access to m i n e r a l i z e d  lands.
- To reduce u n r e a s o n a b l e  c o n s t r a i n t s  on mineral development.
- To i n c r e a s e  public aw areness of the importan ce of mineral 

d e v e l o p m e n t .
- To provide services to m e m b e r s h i p  to assist them in their 

mining activities.
- To in crease  minerals p r o d u c t i o n  in Alaska with at tendan t 

revenues and jobs.

Current Status of M i n e rals Industry in Alaska:

- 85 E x p l o r a t i o n  comp anies have left the State or gone out 
business in the past few years. This represents about a 
76 m i l l i o n  dollar annual red uction in expen d i t u r e s  since 
1981.

- In 1986 the Placer raining industry suffered a 27% decrease 
in the number of mines, a loss of 390 jobs and a 16% 
decrease in gold production.

- In contr ast the placer gold production in the Yukon 
Te r r i t o r y  set a new record.

- Nevada opened up 14 new mines in 1986 employing 1560 more 
p e o p l e .

- E x p l o r a t i o n  act iviti es in B.C. increased 24% in 1986 - 10 
times greater then Alaska.

- Alaska with all it's mineral reserves ranks 41st among all 
the states in mineral produc t i o n  and 11th among the 15 
W e s te rn states.

- Eight major  projects now in the permitting stage together, 
with gravel production and a 60 million dollar per year 
placer i ndustry could bring mineral gross sales to over 
one billion dollars annually by 1992.

- It is not unrealis tic to a ntici pate a 2 - 3 billion dollar 
mineral industry in Alaska by the late 1 9 9 0’s.

- Mineral reserves in Alaska r epresents near 100 billions of 
d o l l a r s .
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- Alaska (not including offshore) encompasses 375 millio n 
acres - - 144 million acres of Federal land is closed to 
mineral entry - - 1.8 million acres of the States land is 
closed to mineral entry. Only 10% of the land open is 
con sid e r e d  fa vorable mineral terrains (24 m i l lion acres)
- - only 7% of Alaska has been investi gated for mi nerals 
in detail.

What has to be done:

- Improve the miner al investmen t climate in Alaska by s t a b i­
lizing r egula t o r y  requirement and making the permit processes 
p r e d i c t a b l e  and reduce duplication.

- Improve the i n t e rnat ional  trading environment.
- Bring d o m es tic cost structures in line with i n t e r n a t i o n a l  

realities. (Look as costs generated by u n n e c e s s a r y  legal and 
reg ul a t o r y  requirements).

- Keep lands a v a i l a b l e  for mineral expl oratio n and development.

L e g i s l a t i o n :

The A laska M iners A s soc iatio n has some general as well as specific 
l egisl ative  priorities. The theme a c c o m p a n y i n g  our l e g i s l a t i v e  
program  is st abi l i t y  in laws and r egu latio ns eff ecting m an agemen t 
of land and natural resources, r eduction of duplication, realistic 
laws which balance between all uses, m ultiple use of State lands, 
and a ccess  to m i n e r a l i z e d  areas.

Specific p r o p o s a l s :

Water Q u a l i t y  - State L e g i s l a t i o n  which e stabl ishes  direction 
for real istic water quality guidelines co nsid e r i n g  current 
sci ent i f i c  knowledge, ec onomi cs and achiev a b l e  standards. We 
feel that a po licy / g u i d a n c e  statement conce rning  water quality 
is necessary. The AMA r ecogni zes that the State must comply 
with the Federal Clean Water Act but feel that to go farther 
than this must involve some c o n s i d e r a t i o n  of s c i e n t i f i c / t e c h n i­
cal c a p a b i l i t i e s  as well as economic feasibility.

M i n er als Policy Act - Alaska needs to est ablish a policy/ 
phi losoph y concerning  mineral development. O u t s i d e  financing 
and inve stment  capital will only be av ailable if State G o v e r n­
ment expres ses a positive atti tude about minera ls development.

i
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The Polic y Act will also serve as g uidance to the E x e c u t i v e  
Branch of State Government. This legislat ion is the key 
to e x p a ndin g the industry and d i v e r s i f i c a t i o n  of the States 
economy through uti li z a t i o n  of our mineral reserves.

- Coastal Zone M a n a g e m e n t  -

This p r o g r a m  designed to provide prote ction  to the Coastal  
Zone had done two things which have the potent ial to restrict 
mineral  d e v e l o p m e n t  in a major way. First the b ounda r i e s  of 
the c o ast al zone are being extended far inland based solely 
on the range of anadro m o u s  fish. Second, the local Coastal 
Policy C o u n c i l s  are functio ning as another g o vernme nt entity 
and can assume veto power over any project. T hese  actions 
could be e c on omica lly d etrime ntal to the local Boroug h G o v­
ernment, States and even National interests.

M i n er al C l o su res - AMA has taken a strong positi on agai nst 
DNR or o ther land d e s igna tions closing land to mineral entry 
unless there is a showing that closure is nece ssary  first, to 
protect other values and current laws and r egul ation s are not 
s u f f i c i e r t  and second, there is an analysis of mineral values 
which could be foregone if closure is effected, third there is 
a c o m p e t e n t  analysis of the unmitiga ble impacts of a mineral 
d e v e l o p m e n t  scenario.

Mining L i cens e Tax - This aut hority origina tes from a 1959 Act. 
R e g u l a t i o n s  were finally issued in 1986 by the D e p a r t m e n t  of
Revenue. About $400,000 worth of revenues are collec ted
annu ally through this tax. Revenues are de clining as p r o d u c­
tion prim arily of sand and gravel decreased in 1986. O perat or's 
on the Kenai Peninsu la report a 40 to 60% reduct ion in sales.
The new r e g u l a t i o n  layer the tax with the pit operator, the 
p r o c e s s i n g  company and in some instances even a third party 
being taxed on the same commodity. In ad dition  the base for 
c o m p utin g the tax is gross revenues, hence it is a form of 
income tax. This does not appear to be the intent of the 
o riginal law. The Alaska Miners Asso ciatio n rec ommend that the 
the L e g i s l a t u r e  re-evalu ate this law. As c urre n t l y  a d m i n i s t e r e d  
it has the potential to destroy many of the sand and gravel b u s i­
nesses, a very u nde sirab le objective.





FIRST COMMITTEE OF REFERRAL '

Date of 3 * 1  l ° l  / ? 7  5 -DAY NOTICE
IN ACCORDANCE WITH U N I F O R M  RULE 23

FURTHER:
**FISCAL NOTE(S) ATTACHED **
IN ACCORDANCE W I T H  AS 24.0B7TJ33 
(see below)

1/29/87 DATE TURNED INTO OFFICE______
Mr. President:

JUDICIARY Committee considered HB 2

providing for the adoption of the Unif o r m  Simultaneous Death Act,

and recommended:

[ ] replace w i t h  CS ____________________________________  [] same title
[ ] n e w  title

[ ] attached amendment(s) and > '• •

do pass 

[ ] do not pass 

[ J no recommendation 

[ J individual recommendations 

[ ] further referral to

[ ] letter of intent adopted and attached

** Committee [ ] attached or [ ] adopted fiscal note(s)
[ ] zero [ ] fiscal impact

MEMBERS SIGNING DO PASS OT H E R  RECOMMENDATIONS

p 6
recoatfienda L i o n

[ ] Committee Backup



P. O. Box V  
Juneau. Alaska 99811

Phone:

(907) 465-3764 
465-3765

1 0 : 0 0  a. m .  F l o o r  S e s s i o n

" 1 0 t h  d a y "

H O U S E  C A L E N D A R  F O R  W E D N E S D A Y ,  J A N U A R Y  2 3 t h ,  1987

H B  2 - " A n  A c t  p r o v i d i n g  f o r  t h e  a d o p t i o n  o f  t h e  U n i f o r m
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TO:
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H B  2, A n  A c t  p r o v i d i n g  for t h e  a d o p t i o n  o f  the 
U n i f o r m  S i m u l t a n e o u s  D e a t h  A c t

T h e  U n i f o r m  S i m u l t a n e o u s  D e a t h  A c t  h a s  b e e n  a d o p t e d  in 
f o r t y - e i g h t  states. O n l y  t h e  S t a t e  of L o u i s i a n a  h a s  f a i l e d  to 
a d o p t  it.

A l a s k a  a d o p t e d  it b u t  r e p e a l e d  it b y  m i s t a k e  w h e n  it a d o p t e d  
t h e  U n i f o r m  P r o b a t e  Code.

T h e  U n i f o r m  S i m u l t a n e o u s  D e a t h  A c t  p r o v i d e s  f o r  e a c h  p e r s o n ' s  
e s t a t e  t o  b e  s e t t l e d  as t h o u g h  t h a t  p e r s o n  h a d  s u r v i v e d  t h e  
o t h e r s  in a c a s e  o f  s i m u l t a n e o u s  d e a ths. T h i s  a v o i d s  c o s t l y  
c o u r t  d i s p u t e s  to  e s t a b l i s h  t h e  s e q u e n c e  of d e a t h  w h e n  t h e r e  
is n o t  e n o u g h  e v i d e n c e  to  d e t e r m i n e  who, in fact, d i e d  first.


