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r i s k y .  T h e  l e g i s l a t u r e ,  f o r  e x a m p l e ,  h a s  g r a n t e d  i m m u n i t y  
t o  E M T s ,  p a r a m e d i c s  a n d  o r d i n a r y  c i t i z e n s  a c t i n g  in 
e m e r g e n c y  s i t u a t i o n s .  T h e s e  l e g i s l a t i v e  c h o i c e s  r e f l e c t  a 
p o l i c y  d e c i s i o n  t h a t  t h e  n e e d  f o r  s w i f t  a c t i o n  i n  e m e r g e n c y  
s i t u a t i o n s  o u t w e i g h s  t h e  p o l i c y  o f  c o m p e n s a t i n g  i n j u r e d  
p l a i n t i f f s .  T h e  J a c k s o n  d e c i s i o n  u n d e r c u t s  t h i s  l e g i s l a t i v e  
p o l i c y .

** H o s p i t a l  a n d  E m e r g e n c y  r o o m  o p e r a t i n g  c o s t s  c o u l d  b e  
i n c r e a s e d  a l s o  if h o s p i t a l s  r e a c t  t o  J a c k s o n  b y  i m p o s i n g  
m o r e  " d e f e n s i v e  m e d i c i n e "  r e q u i r e m e n t s .

** U n l e s s  h o s p i t a l s  d r a m a t i c a l l y  r e s t r u c t u r e  t h e i r  
r e l a t i o n s h i p  t o  p h y s i c i a n s  (by r e q u i r i n g  t h e m  t o  b e c o m e  
h o s p i t a l  e m p l o y e e s ,  f o r  e x a m p l e )  t h e  n e t  r e s u l t  o f  t h e  
J a c k s o n  d e c i s i o n  p r o b a b l y  w i l l  b e  to  i n c r e a s e  i n s u r a n c e  
c o s t s  a s  b o t h  h o s p i t a l  a n d  d o c t o r  i n s u r e  t o  c o v e r  t h e  s a m e  
risk.

* * T h e r e  is n o  s h o w i n g  t h a t  m e d i c a l  m a l p r a c t i c e  p l a i n t i f f s  
h a v e  e x p e r i e n c e d  d i f f i c u l t y  c o l l e c t i n g  t h e i r  j u d g m e n t s .
M o s t  p h y s i c i a n s  c a r r y  a d e q u a t e  m a l p r a c t i c e  i n s u r a n c e .  T h e  
a d d i t i o n  o f  a " d e e p  p o c k e t "  - c o r p o r a t e  h o s p i t a l  t o  t h e  c a s t  
o f  d e f e n d a n t s ,  h o w e v e r ,  w i l l  p r o b a b l y  i n c r e a s e  t h e  s i z e  of  
j u r y  v e r d i c t s .

** T h e  b u r d e n  o f  t h e  J a c k s o n  d e c i s i o n  w i l l  f a l l  on 
m u n i c i p a l l y  o w n e d  a n d  n o n - p r o f i t  h o s p i t a l s , w h i c h  a r e  
a l r e a d y  c a u g h t  i n  a c o s t  s q u e e z e  f r o m  s t a t e  a n d  f e d e r a l  
r e g u l a t o r y  a n d  r a t e  r e q u i r e m e n t s .
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See. 18.23.050. Protection of patient. Nothing in this chapter re­

lieves a person of liability that the person has incurred or m a y  incur 

to a person as a result of furnishing health care to the patient. iS 40

ch 102 SLA 1976.

Sec. 18.23.060. Parties b o u n d  b y  review. W h e n  a review organi­

zation reviews matters under A S  I8.23.070l5llAHviiiI a party is not 

b o u n d  by a ruling of the organization in a controversy, dispute or 

question unless the party agrees in advance, either specifically or 

generally, to be b o u n d  by the ruling. (§ 40 ch 102 S L A  1976)

Sec. 18.23.065. Patient access to records. Notwithstanding the 

provisions of this chapter or a n y  other law, a patient is entitled to 

inspect an d  copy a n y  records developed or maintained by a health care 

provider or other person pertaining to the health care rendered to the 

patient. > ? 35 ch 177 S L A  1 97S»

Sec. 18.23.070. Definitions. In this chapter, unless the context 

otherwise requires.

«1 ■ "administrative staff m e a n s  the staff of a hospital or clinic;

12» "health care" m e a n s  professional services rendered by a health 
care provider or a n  employee of a health care provider, an d  services 

furnished by a sanatorium, rest home, nursing h ome, boarding h o m e  

or other institution for the hospitalization or care of h u m a n  beings;

(3) "health care provider” m e a n s  a chiropractor licensed under A S  

08.20; a dental hygienist licensed under A S  08.32; a dentist licensed 

under A S  OS.36; a nurse licensed under A S  08.68; a dispensing opti­

cian licensed under A S  05.71; an optometrist licensed under A S  08.72; 

a pharmacist licensed under A S  08.SO; a physical therapist registered 

under A S  08.54: a physician licensed under A S  08.64; a podiatrist; a 

psychologist a nd a psychological associate licensed under A S  08.86; 

and a hospital as defined in A S  18.20.130, including a governmentally 

o w n e d  or operated hospital; a corporate entity covered under A S  

21.88.050(b)i 1 1 1; a n d  an employee of a health care provider acting 
within the course a n d  scope of employment;

(4) "professional service" m e a n s  service rendered by a health care 

provider of the type the provider is licensed to render;

• 5 1 "review organization" m e a n s

iA. a hospital governing body or a committee w h o s e  m e m b e r s h i p  is 

limited to health care providers an d  administrative staff, except 

w h e r e  otherwise provided for by state or federal law, and that is estab­

lished by a hospital, by a clinic, by one or m or e  state or local associa-

I
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STATE OF ALASKA 
1988 LEGISLATIVE SESSION

REQUEST

B ILL VERSION: CSSB 462  ( J u d )
PUBLISH DATE: ~

FISCAL NOTE

R e v i s i o n  D a te :  3 / 2 5 / 8 8
T i t l e :  "An A c t  r e l a t i n g  t o  s e i z u r e  and
__________ f o r f e i t u r e  . . .  11_________________
S p on so r :  Sen ._S tu rgu lew sk i________________
R eq u e s t o r :  S ena te  J u d i c i a r y

Agency A f f e c t e d :  _  P u b l i c  S a f e t y  
BRU: A la sk a  S t a t e  T ro o p e r s_______

Components: C r im in a l  I n v e s t i g a t i o n
Bureau

EXPENDITURES/REVENUES: (Thousands o f  D o l l  a r s )
OPERATING FY88 FY89 FY90 FY91 FY92 FY93

PERSONAL SERVICES 3 1 . 7 3 1 . 7 3 1 . 7 3 1 . 7 3 1 . 7
TRAVEL - 0 - - 0 - - 0 - - 0 - - 0 -
CONTRACTUAL 5 . 0 5 . 0 5 . 0 5 . 0 5 . 0
SUPPLIES 2 . 0 2 . 0 2 . 0 2 . 0 2 . 0
EQUIPMENT 7 . 6
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 4 6 . 3 3 8 . 7 3 8 . 7 3 8 . 7 3 8 . 7

CAPITAL

REVENUE - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDINC: (Thousands o f  D o l l a r s )
CENERAL FUNDS 4 6 . 3 3 8 . 7 3 8 . 7 3 8 . 7 3 8 . 7
FEDERAL FUNDS
OTHER
TOTAL 4 6 .3 3 8 . 7 3 8 . 7 3 8 . 7 3 8 . 7

POSITIONS:
FULL-TIME 1 1 1 1 1
PART-TIME
TEMPORARY

ANALYSIS: (A t ta ch  a s e p a ra t e  page i f  n e c e s s a r y )

See a t t a ch ed  a n a l y s i s

P re p a re d  by 
D i v i s i o n :

;Joseph Reeves . P rogram  Budget A n a ly s t

Approved by Commi 
Agency: f u b l i c  S a f e t y

A d m in i s t r a t i v e  S e r v i c e s
V U - C V >i s s i o n e r y ^ '  A r th u r  EnqNsh

D i s t r i b u t i o n :  (b y  p r e p a r e r ) :
L e g i s l a t i v e  F inance 
L e g i s l a t i v e  Sponso r 
R eques to r
O f f i c e  o f  Management and Budget 
Impacted A g en cy ( i e s )

Phone :
Da te :

D a te :

4 6 5 -3 2 2 3
3 / 2 5 / 8 8

P a g e  1 o f  ___2



CSSB 462 (Jud)
F i s ca l  Note Ana lys is  
Department o f  Pub l ic  Sa fe ty

This l e g i s l a t i o n  e s ta b l i s h e s  a "summary adm in i s t r a t i v e  f o r f e i t u r e  
procedure" th a t  would a l l ow  the commissioner o f  the Department o f  Pub l ic  
S a fe t y  to  summarily o rd e r  the f o r f e i t u r e  o f  p rope r ty  used in drug law 
v i o l a t i o n s  i f  the f o r f e i t u r e  ac t ion  i s  not con tes ted .  Under t h i s  new 
scheme, the department would be requ i red  t o  es t imate the va lue  o f  se ized  
p ro p e r t y ,  n o t i f y  p rope r ty  owners o f  the department 's  i n t e n t  to  f o r f e i t  the 
i tems,  a r range to  pub l i sh  no t ice  o f  the proposed f o r f e i t u r e  a c t i on  in 
newspapers in the a r e a ,  and review c la ims and bonds f i l e d  by persons 
c la im ing the p rope r t y .  To p r o p e r l y  per fo rm these tasks the s e rv ic e s  o f  
a C le rk  V w i l l  be r e q u i r e d ,  lo ca ted  in Anchorage.
Assumptions made in the p repa ra t ion  o f  t h i s  f i s c a l  note inc lude th a t  the 
b i l l ' s  e f f e c t i v e  date would be J u l y  1 ,  1988 ,  t h a t  equipment w i l l  be needed 
in the f i r s t  y e a r  o n l y ,  and th a t  no i n f l a t i o n  i s  p ro j e c t e d .
I t  i s  imposs ib le  to know a t  t h i s  po in t  how many o f f e nde r s  w i l l  choose not 
t o  c on te s t  the summary a dm in i s t r a t i v e  f o r f e i t u r e  p roceed ings ,  so i t  i s  
imposs ib le  to  es t imate the amount o f  revenue t h a t  w i l l  r e s u l t  f rom the new 
procedure .  We b e l i e v e  th a t  most p rope r ty  th a t  w i l l  be f o r f e i t e d  under the 
adm in i s t r a t i v e  scheme w i l l  be the same type o f  p rope r ty  on which f o r f e i t u r e  
i s  now being sought ,  through c r im ina l  conv ic t ion  o r  c i v i l  " in  rem" 
f o r f e i t u r e  a c t i o n s .  For these reasons the f i s c a l  note ind ic a te s  a ze ro  
revenue impact.

Page _ 2_  o f  _2



Anchorage
C le rk  V

PERSONAL SERVICES -  100
Base S a l a r y  (Range 11/A) $23 ,4 60
Bene f i t s  8 , 2 1 1

TOTAL PERSONAL SERVICES $31 ,671
CONTRACTUAL -  300

Terminal Hook-up Fees $ 850
Te lephone/Postage , $85 per month x 12 1 ,020
Maintenance Agreement on Computer 175
P ro fe s s i o n a l  Serv ices (Appra isa l  Fees/

Pub l i c  Not ices )  3 ,0 0 0
TOTAL CONTRACTUAL 5 ,04 5

SUPPLIES AND MATERIALS - 400
Forms 1 ,000
S t a t i o n a r y ,  copy machine paper ,  e t c .  1 ,000

TOTAL SUPPLIES AND MATERIALS 2 ,00 0
EQUIPMENT -  500 (FY 89 on ly )

Desk 576
Chair  223
Microcomputer - Compaq 286 6 ,850

TOTAL EQUIPMENT 7 ,64 9
TOTAL COST $46 ,365



1.
POSITION TITLE 
C le r k  V

RANGE/STEP
11/A

BARG. UNIT 
CGU

PACE/LINE
COV.

APPROV. DI SAPP

_3j_

4 .

5 .
6 . 
7 .

i i
9 .

10.
i L .
12.
13 .
14 .
15 .

16 .
17 .
18.
19 .
20. 
2 1.

TYPE OF POSITION 
PFT

STAFF MONTHS 
12.0

CONTINUATION LEVEL

RP NUMBER

ADDITION
TYPE OF EXPENDITURE

1
PERSONAL SERVICES

S a la r y
B e n e f i t s
Overt ime

2 3 .4 6 0
8 , 2 1 1

TOTAL PERSONAL SERVICES 01
T rave l 02

C on t ra c tu a l 03
Commoditi es 04
Equi pment 05
O ther
TOTAL COST

RECEIPT CODE FUNDING SOURCE
Fede ra l  R e c e ip t s  1002
G .F . Match 1003
Genera l Funds 1004
I-A  R e c e ip t s 1005
Program R e c e ip t s  1028
O the r

FOR BAM USE ONLY 
KEY NUMBER

PCN NUMBER BRU PRIORITY

AMOUNT

3 1 . 7
- 0 -

5 . 0
2.0
7 . 6

4 6 . 3

4 ' . . 3

LOCATION
Anchorage

ELECTION DISTRICT 
7-11 LEG.

JUSTIFICATION:

Th is  C le r k  V would be r e s p o n s i b l e  f o r  o v e r s i g h t  o f  th e  a d m in i s t r a t i v e  
f o r f e i t u r e  p rog ram . These d u t i e s  would i n c lu d e :

-  A r rang ing  f o r  a v a lu e  e s t im a te  o f  th e  p r o p e r t y  s e i z e d .

-  P r o v id in g  n o t i c e  o f  a d m in i s t r a t i v e  and " i n  rem" f o r f e i t u r e  
p ro ceed ing s  t o  p e r s o n s  who may have an i n t e r e s t  in  th e  p r o p e r t y .

-  P u b l i s h i n g  n o t i c e s  in  a p p r o p r i a t e  newspapers f o r  a d m in i s t r a t i v e  
and " i n  rem" f o r f e i t u r e  p ro c e ed in g s .

-  De te rm in ing  i f  th e  c la im  and bonds f i l e d  in  a d m in i s t r a t i v e  
p ro ceed ing s  a re  " p r o p e r "  and " s a t i s f a c t o r y " .

-  Ensu r ing  t h a t  d i s p o s a l  o f  f o r f e i t e d  a s s e t f  i s  in  c om p liance  w ith  
s t a t u t o r y  r e q u i r em en ts .

-  P r o v i d in g  g u i d e l i n e s  t o  law  en fo rcem en t o f f i c e r s  t o  a s s u re  t h a t  
s e i z u r e s  o f  p r o p e r t y  a r e  made p r o p e r l y .

REQUEST FOR 
NEW POSITION

0 1 -1 1 3 7  ( 7 / 8 2 J - 1 3

AGENCY Department o f  P u b l i c  S a f e t y  

BRU A la ska  S t a t e  T ro op e rs________

COMPONENT C r im in a l I n v e s t i g a t i o n  Bureau

Page 1 o f  1

R ev ised  Date

FY 89



5-1354X : 
U t e n n o h l e  
3 / 2 5 / 8 8

O r i g i n a l  s p o n s o r s :  S t u r g u l e w s k i ,  U e h l i n g ,
F i s c h e r  an d  Rodey

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 462 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  s e i z u r e  an d  f o r f e i t u r e  o f  p r o p e r ­

t y  i n  c a s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s  and  \ 

i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s . "  !
I

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: j
* S e c t i o n  1. AS 1 1 . 7 3 . 0 6 0  i s  amended t o  r e a d :

S e c .  1 1 . 7 3 . 0 6 0 .  FORFEITURES. ( a )  P r o p e r t y  u s e d  d u r i n g  o r  i n  ■ 

a i d  o f  a  v i o l a t i o n  o f  t h i s  c h a p t e r  may b e  f o r f e i t e d  t o  t h e  s t a t e  t o  

t h e  e x t e n t  p e r m i t t e d  u n d e r  AS 1 7 . 3 0 . 1 1 0  -  1 7 . 3 0 . 1 3 8  [AND IN ACCORDANCE 

WITH THE PROVISIONS OF AS 1 7 . 3 0 . 1 1 0  -  1 7 . 3 0 . 1 2 6 ] .

(b )  F o r  p u r p o s e s  o f  t h i s  s e c t i o n  t h e  t e r m s  " c o n t r o l l e d  s u b ­

s t a n c e "  a n d  " t h i s  c h a p t e r " ,  a s  u s e d  i n  AS 1 7 . 3 0 . 1 1 0  - 1 7 . 3 0 .1 3 8

[AS 1 7 . 3 0 . 1 1 0  - 1 7 . 3 0 . 1 2 6 ] ,  s h a l l  b e  c o n s t r u e d  a s  " i m i t a t i o n  c o n ­

t r o l l e d  s u b s t a n c e "  an d  "AS 1 1 . 7 3 "  r e s p e c t i v e l y .

* Sec .  2 .  AS 1 7 . 3 0 . 1 1 0  i s  am ended  t o  r e a d :

S e c .  1 7 . 3 0 . 1 1 0 .  ITEMS SUBJECT TO FORFEITURE. The f o l l o w i n g  may 

b e  f o r f e i t e d  t o  t h e  s t a t e  o r  a m u n i c i p a l i t y ,  e x c e p t  a s  p r o v i d e d  i n  

AS 1 7 . 3 0 . 1 2 6 :

(1 )  a c o n t r o l l e d  s u b s t a n c e  t h a t  [WHICH] h a s  b e e n  m a n u f a c t ­

u r e d ,  d i s t r i b u t e d ,  d i s p e n s e d ,  a c q u i r e d ,  o r  p o s s e s s e d  i n  v i o l a t i o n  o f  

t h i s  c h a p t e r  o r  AS 1 1 . 7 1 ;

( 2 )  p r o p e r t y ,  i n c l u d i n g  r aw  m a t e r i a l s ,  p r o d u c t s ,  and  e q u i p -  

m e n t , t h a t  i s  [WHICH ARE] u s e d  o r  i n t e n d e d  f o r  u s e  i n  m a n u f a c t u r i n g ,  

d i s t r i b u t i n g ,  c o m p o u n d in g ,  p r o c e s s i n g ,  d e l i v e r i n g ,  i m p o r t i n g ,  o r  

e x p o r t i n g  a c o n t r o l l e d  s u b s t a n c e  t h a t  [WHICH] i s  a f e l o n y  u n d e r  t h i s  I

- 1 -  CSSB 4 6 2 ( J u d )



WORK DRAFTWORK DRAFT
 s -  ' - 1 0 / ' ^ ^ w w

WORK DRAFT

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24
II
!l

25 ij

26

27

28 

29

c h a p t e r  o r  AS 1 1 . 7 1 ;

(3 )  p r o p e r t y  t h a t  [WHICH] i s  u s e d  o r  i n t e n d e d  f o r  u s e  a s  a 

c o n t a i n e r  f o r  p r o p e r t y  d e s c r i b e d  i n  (1 )  o r  (2)  o f  t h i s  s e c t i o n ;

(4 )  a  c o n v e y a n c e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  a i r c r a f t ,  

v e h i c l e s ^  o r  v e s s e l s ,  t h a t  [WHICH] h a s  b e e n  u s e d  o r  i s  i n t e n d e d  f o r  

u s e  i n  t r a n s p o r t i n g  o r  i n  any  m a n n e r  i n  f a c i l i t a t i n g  t h e  t r a n s p o r t a ­

t i o n ,  s a l e ,  r e c e i p t ,  p o s s e s s i o n ,  o r  c o n c e a l m e n t  o f  p r o p e r t y  d e s c r i b e d  

i n  (1 )  o r  (2 )  o f  t h i s  s e c t i o n  i n  v i o l a t i o n  o f  a  f e l o n y  o f f e n s e  u n d e r  

t h i s  c h a p t e r  o r  AS 1 1 . 7 1 ;  h o w e v e r ,

(A) a c o n v e y a n c e  may n o t  be  f o r f e i t e d  u n d e r  t h i s  

p a r a g r a p h  i f  t h e  owner  o f  t h e  c o n v e y a n c e  e s t a b l i s h e s ,  by  a p r e ­

p o n d e r a n c e  o f  t h e  e v i d e n c e ,  a t  a  h e a r i n g  b e f o r e  t h e  c o u r t  a s  t h e  

t r i e r  o f  f a c t ,  t h a t  u s e  o f  t h e  c o n v e y a n c e  i n  v i o l a t i o n  o f  t h i s  

c h a p t e r  o r  AS 11 .71  was c o m m i t t e d  b y  a n o t h e r  p e r s o n  a n d  t h a t  t h e  

owner  was n e i t h e r  a  c o n s e n t i n g  p a r t y  n o r  p r i v y  t o  t h e  v i o l a t i o n ;

(B) a f o r f e i t u r e  o f  a c o n v e y a n c e  e n c u m b e r e d  b y  a v a l i d  

s e c u r i t y  i n t e r e s t  a t  t h e  t i m e  o f  s e i z u r e  i s  s u b j e c t  t o  t h e  i n t e r ­

e s t  o f  t h e  s e c u r e d  p a r t y  i f  t h e  s e c u r e d  p a r t y  e s t a b l i s h e s ,  by  a 

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  a t  a  h e a r i n g  b e f o r e  t h e  c o u r t  a s  

t h e  t r i e r  o f  f a c t ,  t h a t  u s e  o f  t h e  c o n v e y a n c e  i n  v i o l a t i o n  o f  

t h i s  c h a p t e r  o r  AS 11 .71  was c o m m i t t e d  by a n o t h e r  p e r s o n  an d  t h a t  

t h e  s e c u r e d  p a r t y  was n e i t h e r  a c o n s e n t i n g  p a r t y  n o r  p r i v y  t o  t h e  

v i o l a t i o n ;

(5 )  b o o k s ,  r e c o r d s ,  and r e s e a r c h  p r o d u c t s  and  m a t e r i a l s ,  

i n c l u d i n g  f o r m u l a s ,  m i c r o f i l m ,  t a p e s ,  and  d a t a ,  t h a t  [WHICH] a r e  u s e d  

i n  v i o l a t i o n  o f  t h i s  c h a p t e r  o r  AS 1 1 . 7 1 ;

(6 )  p r o p e r t y ,  i n c l u d i n g  m oney ,  s e c u r i t i e s ,  o r  n e g o t i a b l e  

i n s t r u m e n t s , t h a t  i s

(A) f u r n i s h e d  b v  a p e r s o n  in e x c h a n g e  for a c o n t r o l l e d
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substance in -violation of this chapter or AS 11.7 1 ;

(B) used in, intended for use in, or used to facili­

tate a violation of this chapter or AS n . 7 1 ;  or

(C) proceeds derived directly or indirectly from a 

violation of this chapter or AS 11.71; [, OR OTHER THINGS OF 

VALUE USED IN FINANCIAL TRANSACTIONS DERIVED F R O M  ACTIVITY P R O­

HIBITED BY THIS CHAPTER OR AS 11.71; AND]

(7) a firearm that [WHICH] is visible, carried during, or 

used in furtherance of a violation of this chapter or AS 11.71; and

(8) real property, including interests in real property and 

appurtenances and improvements to real property, that is used or 

intended for use to commit, or to facilitate the commission of, a 

felony offense under this chapter or AS 11.71; however

(A) real property may not be forfeited under this 

paragraph if the owner of the real property establishes, by a 

preponderance of the evidence, at a hearing before the court as 

the trier of fact, that use of the real property in violation of 

this chapter or AS 11.71 was committed by another person and that 

the owner was neither a consenting party nor privy to the v i o­

lation ;

(B) a forfeiture of real property encumbered by a 

valid security interest at the time of seizure is subject to the 

interest of the secured party if the secured party establishes, 

by a preponderance of the evidence, at a hearing before the court 

as the trier of fact, that use of the real property in violation 

of this chapter or AS 11.71 was committed by another person and 

that the secured party was neither a consenting party nor privy 

to the violation;

(9) property acquired, maintained, produced bv, or derived
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from proceeds obtained directly or indirectly from a violation of this

chapter or AS 1 1 . 7 1 .
* Sec. 3. AS 17.30.112 is repealed and reenacted to read:

Sec. 17.30.112. PROCEEDINGS RESULTING IN FORFEITURE. (a) P r o p­

erty listed in AS 17.30.110 m a y  be forfeited to the state or a m u n i c­

ipality upon the order of the commissioner of public safety or a chief 

of police in a summary administrative forfeiture proceeding under 

AS 17.30.115, upon conviction of the defendant of a v i o lation of this 

chapter or AS 11.71, or upon judgment of a court in a separate civil 

proceeding in rem.

(b) Unless the property is seized under a court order forfeiting 

the property to the state or a municipality, the commissioner of 

public safety or a chief of police, whoever is in custody of the 

property, shall within 20 days after the property is seized under 

AS 17.30.114

(1) cause a summary administrative forfeiture proceeding to 

be commenced under AS 17.30.115;

(2) commence a civil proceeding in rem under AS 17.30.116;

or

(3) release the property, unless the property is subject to 

AS 17.30.126.

(c) Notwithstanding (b) of this section, if forfeiture of seized 

property is pursued as part of a criminal prosecution for a violation 

of this chapter or AS 11.71, the commissioner of public safety or the 

chief of police, whoever has custody of the property, may retain 

custody of the property until the criminal prosecution is concluded or 

until two years from the date of seizure, whichever occurs first. 

This subsection does not prevent the release, remission, or sale of 

the property under AS 17.30.120 - 17.30.138.
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(d) A court may order a forfeiture ir. the in rem proceeding if 

it finds that an item specified in AS 17.30.110 was used during or in 

aid of a violation of this chapter or AS 11.71. It is not a defense 

in an in rem proceeding brought under this chapter that a criminal 

proceeding has resulted in a conviction or conviction of a lesser 

offense for a violation of this chapter or AS 11.71.

* Sec. 4. AS 17.30.114 is amended to read:

Sec. 17.30.114. SEIZURE AND CUSTODY OF PROPERTY. (a) Property 

listed in AS 17.30.110 may be seized by a peace officer upon an order 

issued by a court having jurisdiction over the property upon a showing 

of probable cause that the property may be forfeited under AS 17.30.- 

110. Seizure without a court order may be made if

(1) the seizure is incident to a valid arrest or a search

under a valid search warrant;

(2) the property subject to seizure has been the subject of

an earlier judgment in favor of the state or a municipality in a

criminal proceeding or civil proceeding in rem under this chapter or 

AS 11.71; or

(3) there is probable cause that the property was used, is 

being used, or is intended for use, in violation of this chapter or 

AS 11.71 and the property is easily movable; property seized under 

this paragraph may not be held for more than 48 hours without a court 

order obtained to continue its detention.

t,b) Property taken or detained under (a) of this section shall 

be held in the custody of either the commissioner of public safety or
I

a municipal law enforcement agency [AUTHORIZED BY THE COMMISSIONER OF 

PUBLIC SAFETY TO RETAIN CUSTODY OF PROPERTY LISTED IN AS 17.30.110]

subject only to disposition under procedures set out in this chapter 

[THE ORDERS AND DECREES OF THE COURT HAVING JURISDICTION OVER ANY
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FORFEITURE PROCEEDINGS]. If property is seized under this chapter, 

the commissioner of public safety or a [AN AUTHORIZED] municipal law 

enforcement agency may

(1) place the property under seal;

(2) remove the property to a place designated by the court;

or

(3) take custody of the property and remove it to ar appro­

priate location for disposition in accordance with law.

(c) Within 10 days after a seizure under AS 17.3Q.11Q - 17.30.-

138 [AS 17.30.110 - 17.30.126], the commissioner of public safety or 

the chief of police shall make an inventory of any property seized, 

including controlled substances, and shall estimate [APPRAISE] the 

value of any items seized other than controlled substances.

* Sec. 5. AS 17.30 is amended by adding a new section to read:

Sec. 17.30.115. SUMMARY ADMINISTRATIVE FORFEITURE PROCEEDING,

(a) If the estimated value of seized property is $100,000 or less or

if the seized property is a conveyance subject to forfeiture under 

AS 17.30.110(4), the official who has custody of seized property may 

commence a summary administrative forfeiture proceeding by

(1) giving notice of the forfeiture proceeding to persons 

known to have an interest in the property or who are ascertainable 

from official registration numbers, licenses, or other state, federal, 

or municipal numbers on the property; and

(2) publishing notice of the proceeding in a newspaper of 

general circulation in the judicial district where the seizure was 

made, or if no newspaper is published in that judicial district, in a 

newspaper published in the state and distributed in that judicial 

district; the notice shall be published once each week during three 

consecutive calendar weeks; the notice must
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(A) describe the property seized, including motor and 

serial numbers, if any;

(B) state the time, place, and cause of seizure; and

(C) state that a person claiming an interest in the 

property shall, within 20 days from the date of the first p u b l i­

cation of the notice, file with the official a claim to the 

property and a bond in the proper amount.

(b) A  person claiming property subject to a proceeding under 

this section shall submit a claim and a bond to the official within 20 

days after the date of first publication of the notice required under 

this section.

(c) The bond with satisfactory sureties shall be in the amount 

of $2,500 or 10 percent of the estimated value of the property, w h i c h­

ever is lower, but not less than $500. The bond shall be in cash, 

certified check, or satisfactory sureties. The bond shall be rendered

to the state or municipality, as appropriate, with sureties approved

by the official and conditioned that in the event of judicial forfei­

ture of the property the obligor shall pay from the bond all costs and

expenses of the civil proceeding in rem.

(d) When the claim and bond are received, the official shall 

determine that the claim and bond are in proper form and the sureties 

are satisfactory. If the claim and bond are satisfactory, the o f f i­

cial shall terminate the proceeding and commence a civil proceeding in 

rem under AS 17.30.116. Notwithstanding AS 17.30.112(b), the official 

shall commence the civil proceeding in rem within 20 days after the

timely and satisfactory claim and bond are filed. If the claim and

bond are not satisfactory when first received, a reasonable time for 

correction of the claim and bond may be allowed. If satisfactory

corrections are not r.ade to the claim and bond within a reasonable
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time, the official may proceed as though the claim and bond had not 

been tendered.

(e) The filing of a timely and satisfactory claim and bond

terminates the summary administrative forfeiture proceeding, but does 

not entitle the claimant to possession of the property.

(f) If a timely and satisfactory claim and bond are not filed

within the time required under this section, the official shall de­

clare the property forfeited. The official shall execute a declara­

tion of forfeiture.

(g) In this section

(1) "commissioner of public safety" includes an employee of 

the Department of Public Safety designated by the commissioner to 

conduct summary administrative forfeiture proceedings;

(2) "official" means the commissioner of public safety or

chief of police who has custody of seized property.

* Sec. 6. AS 17.30.116(a) is amended to read:

(a) If the estimated value of seized property is more than

$100,000, or the commissioner of public safety or chief of police in

custody of seized property elects to commence a civil proceeding in 

rem against property with an estimated value of $100,000 or less or 

against a conveyance, [WITHIN 20 DAYS AFTER A SEIZURE UNDER AS 17.- 

30.110 - 17.30.126,] the commissioner of public safety or chief of

police shall, by certified mail, notify any person known to have an 

interest in an item with an estimated [APPRAISED] value of $500 or 

more, or who is ascertainable from official registration numbers, 

licenses, or other state, federal^ or municipal numbers on the item,

of the pending forfeiture action. Additionally, the commissioner of

public safety or chief of police shall publish notice of forfeiture 

action of an item valued at $500 cr more in a newspaper of general 
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circulation in the judicial district in which the seizure was made, or 

if no newspaper is published in that judicial district, in a newspaper 

published in the state and distributed in that judicial district. The 

notice shall be published once each w e e k  during four consecutive 

calendar weeks. The requirements of this subsection do not apply to

(1) a civil in rem proceeding commenced after a summary 

administrative forfeiture proceeding is terminated upon the timely and 

satisfactory filing of a claim and bond under AS 17.30.115(d); or

(2) the forfeiture of controlled substances which have been 

manufactured, distributed, dispensed, or possessed in violation of 

this chapter or AS 11.71, regardless of their value.

* Sec. 7. AS 17.30.120 is amended to read:

Sec. 17.30.120. PETITION FOR SALE OF SEIZED ITEM. A claimant 

m a y  petition the court for sale of an item before final disposition of 

court proceedings. The court shall grant a petition for sale upon a 

finding that the sale is in the best interests of the state or m u n i c­

ipality, whichever is in custody of the property, and the preservation 

and maintenance of the item seized. Proceeds from the sale plus 

interest to the date of final disposition of the court proceedings 

become the subject of the forfeiture action.

Sec. 8. AS 17.30.122 is ^mended to read:

Sec. 17.30.122. SrATE DISPOSAL OF FORFEITED PROPERTY. Property 

forfeited to the state under AS 17.30.110 - 17.30.138, [AS 17.30.110 -

17.30.126] other than controlled substances^ shall be disposed of by 

the commissioner of administration in accordance with applicable law. 

The commissioner of administration may

(1) destroy property harmful to the public;

(2) sell the property and use the proceeds for payment of 

all proper expenses of the proceedings for forfeiture and sale,
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including expenses of seizure, custody, and court costs; proceeds r e­

maining from the sale of the property after expenses are paid shall be

deposited in the general fund;

(3) take custody of the property and authorize its use in

the enforcement of this chapter or AS 11.71, or transfer it to another

agency of the state or a political subdivision of the state for a use 

in furtherance of the administration of justice;

(4; take custody of the property and remove it for disposi­

tion in accordance w i t h  law;

(5) forward the property [IT] to the Drug Enforcement 

Administration of the United States Department of Justice for disposi­

tion; or

(6) transfer ownership of an aircraft _o the Alaska Wing, 

Civil Air Patrol.

* Sec. 9. AS 17.30.126(a) is amended to read:

(a) A  controlled substance manufactured, possessed, transferred, 

sold, or offered for sale in violation of this chapter or AS 11.71 is 

contraband and must be seized and summarily forfeited to the state. 

The commissioner of public safety or the commissioner's designee, 

including a municipal law enforcement agency [AUTHORIZED UNDER AS 17.- 

30.114(b) OF THIS SECTION TO RETAIN CUSTODY OF CONTROLLED SUBSTANCES], 

is responsible for the disposal of controlled substances which have 

been forfeited. The controlled substances shall be disposed of in
I

accordance with procedures and requirements prescribed by the commis­

sioner .

* Sec. 10. AS 17.30 is amended by adding a new section to article 2 to 

read:

Sec. 17.30.138. DEFINITIONS. In AS 17.30.110 - 17.30.138

(1) "chief of police" means the head of a law enforcement 
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agency of a municipality;

(2) "municipality" means a municipality that has adopted an 

ordinance under AS 29.35.135 providing for summary administrative 

forfeiture proceedings to be conducted by the municipality's chief of 

p o l i c e ;

(3) "violation of this chapter or AS 11.71" includes an

attempt or solicitation to violate this chapter or AS 11.71.

* Sec. 11. AS 29.10.200 is amended by adding a new paragraph to read:

(49) AS 29.35.135 (forfeiture of property under AS 17.30)

* Sec. 12. AS 29.35 is amended by adding a new section to read:

Sec. 29.35.135. FORFEITURE OF PROPERTY UNDER AS 17.30. (a) The

governing body may a lopt an ordinance authorizing the chief of police 

to conduct a summary administrative forfeiture proceeding under 

AS 17.30 for forfeiture of property seized by the municipal law e n­

forcement agency in cases involving controlled substances.

(b) Property fjrfeited to the municipality under AS 17.30.110 -

17.30.138 shall be disposed of by the municipality under applicable 

law and ordinance. The municipality may

(1) destroy property harmful to the public;

(2) sell the property and use the proceeds for payment of

all proper expenses of the proceedings for forfeiture and sale, in­

cluding expenses of seizure, custody, and court costs;

(3) take custody of the property and authorize its use in 

the enforcement of AS 11.71 or AS 17.30 or for a use in the adminis­

tration of justice;

(4) take custody of the property and remove it for disposi­

tion under law; or

(5) forward it to the Drug Enforcement Administration of 

the United States Department of Justice for disposition.
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SUBJECT: CSSB 4 6 2 (Judiciary)

TO: Senator Jalmar Kerttula

FROM: George U t e r m o h l e ^ ^
Legislative Counsel

Enclosed is the Judiciary Committee Substitute for SB 462, 
an act relating to seizure and forfeiture of property i n­
volving controlled substances and imitation controlled sub­
stances .

The CS contains the substance of amendments suggested by the 
Department of Public Safety; however the CS varies from the 
department's proposed language as follows:

First, the title of the bill is amended to include a re f e r­
ence to imitation controlled substances.

Second, the department's proposed new AS 17.30.110(3),(6)(C), 
and (7) are combined into one provision in the CS. These 
provisions are included in AS 17.30.110(6).

Third, the department proposed an amendment to 
AS 17.30.112(b) to provide an exception to the process set 
out in that subsection, so that the commissioner of public 
safety or a police chief did not have to take action towards 
the final disposition of seized property within 20 days 
after seizure occurs. The proposed amendment would allow 
the commissioner or a chief of police to hold the seized 
property indefinitely if they intended to seek forfeiture of 
the property as part of a criminal case against the 
defendant. Under this approach seized property could be 
held until the statute of limitations has expired without 
any action being taken towards final disposition of the 
property. The CS contains language addressing part of the 
problem raised by the department. Property seized under an 
order of forfeiture issued by a court is exempted from the 
provisions of AS 17.30.112(b). Thus, property forfeited as



Senator Jalmar Kerttula
Page 2
March 24, 1988

part of a criminal proceeding against a defendant can be 
seized and forfeited without having to repeat the procedures 
set out in AS 17.30.112(b).

Fourth, the amendment of the definition of controlled 
substances to include imitation controlled substances is not 
necessary because imitation controlled substances are 
already subject to AS 17.30.110 - 17.30.138 under 
AS 11.73.060. Section 1 of the bill contains the provision 
making the forfeiture and seizure statutes apply to 
imitation controlled substances.
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Original sponsors: Sturgulewski, Uehling,
Fischer and Rodey

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 462 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to seizure and forfeiture of pro p e r­

ty in cases involving controlled substances and 

imitation controlled substances."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.73.060 is amended to read:

Sec. 11.73.060. FORFEITURES. (a) Property used during or in 

aid of a violation of this chapter m a y  be forfeited to the state to 

the extent permitted undrr AS 17.30.110 - 17.30.138 [AND IN ACCORDANCE 

WITH THE PROVISIONS OF AS 17.30.110 - 17.30.126].

(b) For purposes of this section the terms "controlled sub­

stance" and "this chapter", as used in AS 17.30.110 - 17.30.138

[AS 17.30.110 - 17.30.126], shall be construed as "imitation con­

trolled substance" and "AS 11.73" respectively.

* Sec. 2. AS 17.30.110 is amended to read:

Sec. 17.30.110. ITEMS SUBJECT TO FORFEITURE. The following may 

be forfeited to the state or a municipality, except as provided in 

AS 17 . 3 0 . 1 2 6 :

(1) a controlled substance that [WHICH] has been m a n u f a c t­

ured, distributed, dispensed, acquired, or possessed in violation of 

this chapter or AS 11.71;

(2) property, including raw materials, products, and 

e q u i p m e n t , that is [WHICH ARE] used or intended for use in m a nufactur­

ing, distributing, compounding, processing, delivering, importing, or 

exporting a controlled substance that [WHICH' is a felony under this

-1- CSSE 4 6 2 (Jud)
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c h a p t e r  o r  A S  1 1 . 7 1 ;

(3) p r o p e r t y  t h a t  [ W H I C H ]  is u s e d  o r  i n t e n d e d  f o r  u s e  a s  a 

c o n t a i n e r  f o r  p r o p e r t y  d e s c r i b e d  i n  (1) o r  (2) o f  t h i s  s e c t i o n ;

(4) a c o n v e y a n c e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  aircraft., 

vehicles.*. o r  v e s s e l s ,  t h a t  [ W H I C H ]  h a s  b e e n  u s e d  o r  i s  i n t e n d e d  f o r  

u s e  i n  t r a n s p o r t i n g  o r  i n  a n y  m a n n e r  i n  f a c i l i t a t i n g  t h e  t r a n s p o r t a ­

t i o n ,  s a l e ,  r e c e i p t ,  p o s s e s s i o n ,  o r  c o n c e a l m e n t  o f  p r o p e r t y  d e s c r i b e d  

i n  (1) o r  (2) o f  t h i s  s e c t i o n  i n  v i o l a t i o n  o f  a  f e l o n y  o f f e n s e  u n d e r  

t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ;  h o w e v e r ,

(A) a c o n v e y a n c e  m a y  n o t  b e  f o r f e i t e d  u n d e r  t h i s  

p a r a g r a p h  i f  t h e  o w n e r  o f  t h e  c o n v e y a n c e  e s t a b l i s h e s ,  b y  a p r e ­

p o n d e r a n c e  o f  t h e  e v i d e n c e ,  a t  a h e a r i n g  b e f o r e  t h e  c o u r t  a s  t h e  

t r i e r  o f  f a c t ,  t h a t  u s e  o f  t h e  c o n v e y a n c e  i n  v i o l a t i o n  o f  t h i s  

c h a p t e r  o r  A S  1 1 . 7 1  w a s  c o m m i t t e d  b y  a n o t h e r  p e r s o n  a n d  t h a t  t h e  

o w n e r  w a s  n e i t h e r  a c o n s e n t i n g  p a r t y  n o r  p r i v y  t o  t h e  v i o l a t i o n ;

(B) a f o r f e i t u r e  o f  a c o n v e y a n c e  e n c u m b e r e d  b y  a v a l i d  

s e c u r i t y  i n t e r e s t  a t  t h e  t i m e  o f  s e i z u r e  i s  s u b j e c t  t o  t h e  i n t e r­

e s t  o f  t h e  s e c u r e d  p a r t y  if t h e  s e c u r e d  p a r t y  e s t a b l i s h e s ,  b y  a 

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  a t  a h e a r i n g  b e f o r e  t h e  c o u r t  as 

t h e  t r i e r  o f  fac t ,  t h a t  u s e  o f  t h e  c o n v e y a n c e  i n  v i o l a t i o n  of 

t h i s  c h a p t e r  o r  A S  1 1 . 7 1  w a s  c o m m i t t e d  b y  a n o t h e r  p e r s o n  a n d  t h a t  

t h e  s e c u r e d  p a r t y  w a s  n e i t h e r  a c o n s e n t i n g  p a r t y  n o r  p r i v y  t o  t h e  

v i o l a t i o n ;

(5) b o o k s ,  r e c o r d s ,  a n d  r e s e a r c h  p r o d u c t s  a n d  m a t e r i a l s ,  

i n c l u d i n g  f o r m u l a s ,  m i c r o f i l m ,  t a p e s ,  a n d  d a t a ,  t h a t  [ W H I C H ]  a r e  u s e d  

i n  v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ;

(6) p r o p e r t y ,  i n c l u d i n g  m o n e y ,  s e c u r i t i e s ,  o r  n e g o t i a b l e  

i n s t r u m e n t s , t h a t  is

(A) f u r n i s h ^ d  b y  a p e r s o n  in e x c h a n g e  f o r  a c o n t r o l l e d  
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s u b s t a n c e  in v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ;

(B) u s e d  in. i n t e n d e d  f o r  u s e  in. o r  u s e d  t o  f a c i l i -  <

t a t e  a v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ;  o r

p r o c e e d s  d e r i v e d  d i r e c t l y  o r  i n d i r e c t l y  f r o m  a

v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ;  [, O R  O T H E R  T H I N G S  O F

V A L U E  U S E D  I N  F I N A N C I A L  T R A N S A C T I O N S  D E R I V E D  F R O M  A C T I V I T Y  P R O -
I

H I B I T E D  B Y  T H I S  C H A P T E R  O R  A S  1 1 . 7 1 ?  A N D ]

(7) a  f i r e a r m  t h a t  [ W H I C H ]  i s  v i s i b l e ,  c a r r i e d  d u r i n g ,  o r

u s e d  i n  f u r t h e r a n c e  o f  a v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ; a n d

( 8 )  r e a l  p r o p e r t y ,  i n c l u d i n g  i n t e r e s t s  i n  r e a l  p r o p e r t y  a n d  i 

a p p u r t e n a n c e s  a n d  i m p r o v e m e n t s  t o  r e a l  p r o p e r t y ,  t h a t  is u s e d  o r  

i n t e n d e d  f o r  u s e  t o  c o m m i t ,  o r  t o  f a c i l i t a t e  t h e  c o m m i s s i o n  of. a 

f e l o n y  o f f e n s e  u n d e r  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ;  h o w e v e r

(A) r e a l  p r o p e r t y  m a y  n o t  b e  f o r f e i t e d  u n d e r  t h i s

p a r a g r a p h  i f  t h e  o w n e r  o f  t h e  r e a l  p r o p e r t y  e s t a b l i s h e s ,  b y  a

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  a t  a h e a r i n g  b e f o r e  t h e  c o u r t  as 

t h e  t r i e r  o f  f a c t ,  t h a t  u s e  o f  t h e  r e a l  p r o p e r t y  i n  v i o l a t i o n  o f  

t h i s  c h a p t e r  o r  A S  1 1 . 7 1  w a s  c o m m i t t e d  b y  a n o t h e r  p e r s o n  a n d  t h a t  

t h e  o w n e r  w a s  n e i t h e r  a c o n s e n t i n g  p a r t y  n o r  p r i v y  t o  t h e  v i o ­

l a t i o n  ;

(B) a f o r f e i t u r e  o f  r e a l  p r o p e r t y  e n c u m b e r e d  b y  a 

v a l i d  s e c u r i t y  i n t e r e s t  a t  t h e  t i m e  o f  s e i z u r e  is s u b j e c t  t o  the

i n t e r e s t  o f  t h e  s e c u r e d  p a r t y  i f  t h e s e c u r e d  p a r t y  e s t a b l i s h e s .

b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  a t a h e a r i n g  b e f o r e  t h e  c o u r t

a s  t h e  t i i e r  o f  fact, t h a t  u s e  o f  t h e r e a l  p r o p e r t y  in v i o l a t i o n

o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1  w a s  c o m m i t t e d  b y  a n o t h e r  p e r s o n  and

t h a t  t h e  s e c u r e d  p a r t y  w a s  n e i t h e r  a c o n s e n t i n g  p a r t y  n o r  p r i v y

t o  t h e  v i o l a t i o n ?

( 9) p r o p e r t y  a c g u i r e d .  m a i n t a i n e d ,  p r o d u c e d  by, o r  d e r i v e d
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C S S B

f r o m  p r o c e e d s  o b t a i n e d  d i r e c t l y  o r  i n d i r e c t l y  f r o m  a v i o l a t i o n  o f  t h i s  

c h a p t e r  o r  A S  1 1 . 7 1 .

S e c .  3. A S  1 7 . 3 0 . 1 1 2  i s  a m e n d e d  t o  r e a d :

S e c .  1 7 . 3 0 . 1 1 2 .  P R O C E E D I N G S  R E S U L T I N G  I N  F O R F E I T U R E .  (a) P r o p­

e r t y  l i s t e d  i n  A S  1 7 . 3 0 . 1 1 0  m a y  b e  f o r f e i t e d  t o  t h e  s t a t e  o r  a m u n i c ­

i p a l i t y  u p o n  t h e  o r d e r  o f  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  a c h i e f  

o f  p o l i c e  i n  a s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g  u n d e r  

A S  1 7 . 3 0 . 1 1 5 ,  [ E I T H E R ]  u p o n  c o n v i c t i o n  o f  t h e  d e f e n d a n t  o f  a v i o l a t i o n  

o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ,  o r  u p o n  j u d g m e n t  o f  a c o u r t  i n  a s e p a r a t e  

c i v i l  p r o c e e d i n g  i n  rem.

(b) U n l e s s  t h e  p r o p e r t y  is s e i z e d  u n d e r  a c o u r t  o r d e r  f o r f e i t i n g  

t h e  p r o p e r t y  t o  t h e  s t a t e  o r  a m u n i c i p a l i t y ,  t h e  c o m m i s s i o n e r  of 

p u b l i c  s a f e t y  o r  a c h i e f  o f  p o l i c e ,  w h o e v e r  is i n  c u s t o d y  o f  t h e  

p r o p e r t y ,  s h a l l  w i t h i n  20 d a y s  a f t e r  t h e  p r o p e r t y  is s e i z e d  u n d e r  

A S  1 7 . 3 0 . 1 1 4

(1) c a u s e  a s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g  t o

b e c o m m e n c e d u n d e r  A S  1 7 . 3 0 . 1 1 5 ;

(2) c o m m e n c e  a c i v i l  p r o c e e d i n a in r e m  u n d e r A S  1 7 . 3 0 . 1 1 6 :

o r

I D r e l e a s e  t h e  p r o p e r t y ,  u n l e s s t h e  p r o p e r t y is s u b i e c t  to

A S  1 7 . 3 0 . 1 2 6 .

( c) A  [THE] c o u r t  m a y  o r d e r  a f o r f e i t u r e  in t h e  i n  r e m  p r o c e e d ­

i n g  i f  i t  f i n d s  t h a t  a n  i t e m  s p e c i f i e d  in A S  1 7 . 3 0 . 1 1 0  w a s  u s e d  d u r i n g  

o r  i n  a i d  o f  a v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 .  [(b)] It is

n o t  a d e f e n s e  in a n  in r e m  p r o c e e d i n g  b r o u g h t  u n d e r  t h i s  c h a p t e r  

[ S E C T I O N ]  t h a t  a c r i m i n a l  p r o c e e d i n g  h a s  r e s u l t e d  i n  a c o n v i c t i o n  or 

c o n v i c t i o n  o f  a l e s s e r  o f f e n s e  f o r  a v i o l a t i o n  o f  t h i s  c h a p t e r  or 

A S  1 1 . 7 1 .

S e c .  4. A S  1 7 . 3 0 . 1 1 4  is a m e n d e d  t o  r e a d :

4 6 2 (Jud) - 4 -



WORK DRAFT WORK DRAFT WORK DRAFT

S e c .  1 7 . 3 0 . 1 1 4 .  S E I Z U R E  A N D  C U S T O D Y  O F  P R O P E R T Y .  (a) P r o p e r t y

l i s t e d  i n  A S  1 7 . 3 0 . 1 1 0  m a y  b e  s e i z e d  b y  a p e a c e  o f f i c e r  u p o n  a n  o r d e r

i s s u e d  b y  a c o u r t  h a v i n g  j u r i s d i c t i o n  o v e r  t h e  p r o p e r t y  u p o n  a s h o w i n g  

o f  p r o b a b l e  c a u s e  t h a t  t h e  p r o p e r t y  m a y  b e  f o r f e i t e d  u n d e r  A S  1 7 . 3 0 . -  

110. S e i z u r e  w i t h o u t  a  c o u r t  o r d e r  m a y  b e  m a d e  i f

(1) t h e  s e i z u r e  i s  i n c i d e n t  t o  a v a l i d  a r r e s t  o r  a s e a r c h

u n d e r  a v a l i d  s e a r c h  w a r r a n t ;

(2) t h e  p r o p e r t y  s u b j e c t  t o  s e i z u r e  h a s  b e e n  t h e  s u b j e c t  of
I

a n  e a r l i e r  j u d g m e n t  i n  f a v o r  o f  t h e  s t a t e  o r  a m u n i c i p a l i t y  i n  a !
I
i

c r i m i n a l  p r o c e e d i n g  o r  c i v i l  p r o c e e d i n g  i n  r e m  u n d e r  t h i s  c h a p t e r  o r  

A S  1 1 . 7 1 ;  o r  '
I

(3) t h e r e  i s  p r o b a b l e  c a u s e  t h a t  t h e  p r o p e r t y  w a s  u s e d ,  is j 

o e i n g  u s e d ,  o r  is i n t e n d e d  f o r  u s e ,  i n  v i o l a t i o n  o f  t h i s  c h a p t e r  o r  AS 

1 1 . 7 1  a n d  t h e  p r o p e r t y  i s  e a s i l y  m o v a b l e ;  p r o p e r t y  s e i z e d  u n d e r  t h i s  

p a r a g r a p h  m a y  n o t  b e  h e l d  f o r  m o r e  t h a n  4 8  h o u r s  w i t h o u t  a c o u r t  o r d e r  

o b t a i n e d  t o  c o n t i n u e  i t s  d e t e n t i o n .

(b) P r o p e r t y  t a k e n  o r  d e t a i n e d  u n d e r  (a) o f  t h i s  s e c t i o n  s h a l l  

b e  h e l d  i n  t h e  c u s t o d y  o f  e i t h e r  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  

a m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n c y  [ A U T H O R I Z E D  B Y  T H E  C O M M I S S I O N E R  O F  

P U B L I C  S A F E T Y  T O  R E T A I N  C U S T O D Y  O F  P R O P E R T Y  L I S T E D  I N  A S  1 7 . 3 0 . 1 1 0 ]  

s u b j e c t  o n l y  t o  d i s p o s i t i o n  u n d e r  p r o c e d u r e s  s e t  o u t  i n  t h i s  c h a p t e r  

[ T H E  O R D E R S  A N D  D E C R E E S  O F  T H E  C O U R T  H A V I N G  J U R I S D I C T I O N  O V E R  A N Y  

F O R F E I T U R E  P R O C E E D I N G S ] . I f  p r o p e r t y  is s e i z e d  u n d e r  t h i s  c h a p t e r ,  

t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  a [ A N  A U T H O R I Z E D ]  m u n i c i p a l  l a w  

e n f o r c e m e n t  a g e n c y  m a y

(1) p l a c e  t h e  p r o p e r t y  u n d e r  s e a l ;

(2) r e m o v e  t h e  p r o p e r t y  t o  a p l a c e  d e s i g n a t e d  b y  t h e  c o u r t ;

o r

(3) t a k e  c u s t o d y  o f  t h e  p r o p e r t y  a n d  r e m o v e  it t o  an

- 5 -  C S S B  4 6 2 (Juc)
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a p p r o p r i a t e  l o c a t i o n  f o r  d i s p o s i t i o n  i n  a c c o r d a n c e  w i t h  law.

(c) W i t h i n  10 d a y s  a f t e r  a s e i z u r e  u n d e r  A S  1 7 . 3 0 . 1 1 0  - 1 7 . 3 0 . -  

1 3 8  [AS 17 3 0 . 1 1 0  - 1 7 . 3 0 . 1 2 6 ] ,  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  or 

t h e  c h i e f  o f  p o l i c e  s h a l l  m a k e  a n  i n v e n t o r y  o f  a n y  p r o p e r t y  seized, 

i n c l u d i n g  c o n t r o l l e d  s u b s t a n c e s ,  a n d  s h a l l  e s t i m a t e  [ A P P R A I S E ]  the 

v a l u e  o f  a n y  i t e m s  s e i z e d  o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s .

* S e c .  5. A S  1 7 . 3 0  is a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  1 7 . 3 0 . 1 1 5 .  S U M M A R Y  A D M I N I S T R A T I V E  F O R F E I T U R E  P R O C E E D I N G ,

(a) I f  t h e  e s t i m a t e d  v a l u e  o f  s e i z e d  p r o p e r t y  i s  $ 1 0 0 , 0 0 0  o r  l e s s  or 

i f  t h e  s e i z e d  p r o p e r t y  i s  a  c o n v e y a n c e  s u b j e c t  t o  f o r f e i t u r e  u n d e r  

A S  1 7 . 3 0 . 1 1 0 ( 4 ) ,  t h e  o f f i c i a l  w h o  h a s  c u s t o d y  o f  s e i z e d  p r o p e r t y  m a y  

c o m m e n c e  a s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g  b y

(1) g i v i n g  n o t i c e  ' t h e  f o r f e i t u r e  p r o c e e d i n g  t o  p e r s o n s  

k n o w n  t o  h a v e  a n  i n t e r e s t  ?. .e p r o p e r t y  o r  w h o  a r e  a s c e r t a i n a b l e  

f r o m  o f f i c i a l  r e g i s t r a t i o n  n u m b e r s ,  l i c e n s e s ,  o r  o t h e r  s t a t e ,  f e d e r a l ,  

o r  m u n i c i p a l  n u m b e r s  o n  t h e  p r o p e r t y ;  a n d

(2) p u b l i s h i n g  n o t i c e  o f  t h e  p r o c e e d i n g  i n  a n e w s p a p e r  of 

g e n e r a l  c i r c u l a t i o n  i n  t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  s e i z u r e  was 

m a d e ,  o r  i f  n o  n e w s p a p e r  i s  p u b l i s h e d  i n  t h a t  j u d i c i a l  d i s t r i c t ,  in a 

n e w s p a p e r  p u b l i s h e d  i n  t h e  s t a t e  a n d  d i s t r i b u t e d  i n  t h a t  j u d i c i a l  

d i s t r i c t ;  t h e  n o t i c e  s h a l l  b e  p u b l i s h e d  o n c e  e a c h  w e e k  d u r i n g  t h r e e  

c o n s e c u t i v e  c a l e n d a r  w e e k s ;  t h e  n o t i c e  m u s t

(A) d e s c r i b e  t h e  p r o p e r t y  s e i z e d ,  i n c l u d i n g  m o t o r  and 

s e r i a l  n u m b e r s ,  i f  a n y ;

(B) s t a t e  t h e  t i m e ,  p l a c e ,  a n d  c a u s e  o f  s e i z u r e ;  a n d

(C) s t a t e  t h a t  a p e r s o n  c l a i m i n g  a n  i n t e r e s t  i n  the 

p r o p e r t y  s h a l l ,  w i t h i n  2 0  d a y s  f r o m  t h e  d a t e  o f  t h e  f i r s t  p u b l i­

c a t i o n  o f  t h e  n o t i c e ,  f i l e  w i t h  t h e  o f f i c i a l  a c l a i m  t o  the 

p r o p e r t y  a n d  a b o n d  i n  t h e  p r o p e r  a m o u n t .

C S S B  4 6 2 (Jud) - 6 -
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(b) A  p e r s o n  c l a i m i n g  p r o p e r t y  s u b j e c t  t o  a p r o c e e d i n g  u n d e r  

t h i s  s e c t i o n  s h a l l  s u b m i t  a c l a i m  a n d  a  b o n d  t o  t h e  o f f i c i a l  w i t h i n  20 

d a y s  a f t e r  t h e  d a t e  o f  f i r s t  p u b l i c a t i o n  o f  t h e  n o t i c e  r e q u i r e d  u n d e r  

t h i s  s e c t i o n .

(c) T h e  b o n d  w i t h  s a t i s f a c t o r y  s u r e t i e s  s h a l l  b e  i n  t h e  a m o u n t  

o f  $ 2 , 5 0 0  or 10 p e r c e n t  o f  t h e  e s t i m a t e d  v a l u e  o f  t h e  p r o p e r t y ,  w h i c h ­

e v e r  i s  l o w e r ,  b u t  n o t  l e s s  t h a n  $ 5 0 0 .  T h e  b o n d  s h a l l  b e  i n  cas h ,  

c e r t i f i e d  c h e c k ,  o r  s a t i s f a c t o r y  s u r e t i e s .  T h e  b o n d  s h a l l  b e  r e n d e r e d

t o  t h e  s t a t e  o r  m u n i c i p a l i t y ,  a s  a p p r o p r i a t e ,  w i t h  s u r e t i e s  a p p r o v e d

b y  t h e  o f f i c i a l  a n d  c o n d i t i o n e d  t h a t  i n  t h e  e v e n t  o f  j u d i c i a l  f o r f e i­

t u r e  o f  t h e  p r o p e r t y  t h e  o b l i g o r  s h a l l  p a y  f r o m  t h e  b o n d  a l l  c o s t s  a n d

e x p e n s e s  o f  t h e  c i v i l  p r o c e e d i n g  i n  r e m .

(d) W h e n  t h e  c l a i m  a n d  b o n d  a r e  r e c e i v e d ,  t h e  o f f i c i a l  s h a l l  

d e t e r m i n e  t h a t  t h e  c l a i m  a n d  b o n d  a r e  i n  p r o p e r  f o r m  a n d  t h e  s u r e t i e s  

a r e  s a t i s f a c t o r y .  If t h e  c l a i m  a n d  b o n d  a r e  s a t i s f a c t o r y ,  t h e  o f f i­

c i a l  s h a l l  t e r m i n a t e  t h e  p r o c e e d i n g  a n d  c o m m e n c e  a c i v i l  p r o c e e d i n g  in 

r e m  u n d e r  A S  1 7 . 3 0 . 1 1 6 .  N o t w i t h s t a n d i n g  A S  1 7 . 3 0 . 1 1 2 ( b ) ,  t h e  o f f i c i a l  

s h a l l  c o m m e n c e  t h e  c i v i l  p r o c e e d i n g  i n  r e m  w i t h i n  20 d a y s  a f t e r  t h e  

t i m e l y  a n d  s a t i s f a c t o r y  c l a i m  a n d  b o n d  a r e  file d .  I f  t h e  c l a i m  a n d  

b o n d  a r e  n o t  s a t i s f a c t o r y  w h e n  f i r s t  r e c e i v e d ,  a r e a s o n a b l e  t i m e  f o r  

c o r r e c t i o n  o f  t h e  c l a i m  a n d  b o n d  m a y  b e  a l l o w e d .  I f  s a t i s f a c t o r y  

c o r r e c t i o n s  a r e  n o t  m a d e  t o  t h e  c l a i m  a n d  b o n d  w i t h i n  a r e a s o n a b l e  

t i m e ,  t h e  o f f i c i a l  m a y  p r o c e e d  a s  t h o u g h  t h e  c l a i m  a n d  b o n d  h a d  n o t  

b e e n  t e n d e r e d .

(e) T h e  f i l i n g  o f  a t i m e l y  a n d  s a t i s f a c t o r y  c l a i m  a n d  b o n d  

t e r m i n a t e s  t h e  s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g ,  b u t  d o e s  

n o t  e n t i t l e  t h e  c l a i m a n t  t o  p o s s e s s i o n  o f  t h e  p r o p e r t y .

(f) I f  a t i m e l y  a n d  s a t i s f a c t o r y  c l a i m  a n d  b o n d  a r e  n o t  f i l e d  

w i t h i n  t h e  t i m e  r e q u i r e d  u n d e r  t h i s  s e c t i o n ,  t h e  o f f i c i a l  s h a l l
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d e c l a r e  t h e  p r o p e r t y  f o r f e i t e d .  T h e  o f f i c i a l  s h a l l  e x e c u t e  a d e c l a r a­

t i o n  o f  f o r f e i t u r e .

(g) I n  t h i s  s e c t i o n

(1) " c o m m i s s i o n e r  o f  p u b l i c  s a f e t y "  i n c l u d e s  a n  e m p l o y e e  of 

t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  t o  

c o n d u c t  s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g s ;

(2) " o f f i c i a l "  m e a n s  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  or 

c h i e f  o f  p o l i c e  w h o  h a s  c u s t o d y  o f  s e i z e d  p r o p e r t y .

* S e c .  6. A S  1 7 . 3 0 . 1 1 6 ( a )  i s  a m e n d e d  t o  r e a d :

(a) I f  t h e  e s t i m a t e d  v a l u e  o f  s e i z e d  p r o p e r t y  i s  m o r e  t h a n  

$ 1 0 0 , 0 0 0 ,  o r  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  c h i e f  o f  p o l i c e  in 

c u s t o d y  o f  s e i z e d  p - ' e l e c t s  t o  c o m m e n c e  a c i v i l  p r o c e e d i n g  in 

r e m  a g a i n s t  p r o p e r t y  ritn a n  e s t i m a t e ^  v a l u e  o f  $ 1 0 0 , 0 0 0  o r  l e s s  or 

a g a i n s t  a c o n v e y a n c e ,  o r  a s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o­

c e e d i n g  is t e r m i n a t e d  u p o n  t h e  t i m e l y  a n d  s a t i s f a c t o r y  f i l i n g  o f  a 

c l a i m  a n d  b o n d .  [ W I T H I N  2 0  D A Y S  A F T E R  A  S E I Z U R E  U N D E R  A S  1 7 . 3  0 . 1 1 0  - 

1 7 . 3 0 . 1 2 6 , ]  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  c h i e f  o f  p o l i c e  

s h a l l ,  b y  c e r t i f i e d  m a i l ,  n o t i f y  a n y  p e r s o n  k n o w n  t o  h a v e  a n  i n t e r e s t

I

i n  a n  i t e m  w i t h  a n  e s t i m a t e d  [ A P P R A I S E D ]  v a l u e  o f  $ 5 0 0  o r  m o r e ,  o r  w h o
i

i s  a s c e r t a i n a b l e  f r o m  o f f i c i a l  r e g i s t r a t i o n  n u m b e r s ,  l i c e n s e s ,  o r  !

I
o t h e r  s t a t e ,  fedeialj. o r  m u n i c i p a l  n u m b e r s  o n  t h e  i t e m ,  o f  t h e  p e n d i n g  

f o r f e i t u r e  a c t i o n .  A d d i t i o n a l l y ,  t h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  

o r c h i e f  o f  p o l i c e  s h a l l  p u b l i s h  n o t i c e  o f  f o r f e i t u r e  a c t i o n  o f  an 

i t e m  v a l u e d  a t  $ 5 0 0  o r  m o r e  i n  a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  in 

t h e  j u d i c i a l  d i s t r i c t  i n  w h i c h  t h e  s e i z u r e  w a s  m a d e ,  o r  i f  n o  n e w s­

p a p e r  is p u b l i s h e d  i n  t h a t  j u d i c i a l  d i s t r i c t ,  in a n e w s p a p e r  p u b l i s h e d  

i n  t h e  s t a t e  a n d  d i s t r i b u t e d  i n  t h a t  j u d i c i a l  d i s t r i c t .  T h e  n o t i c e  

s h a l l  b e  p u b l i s h e d  o n c e  e a c h  w e e k  d u r i n g  f o u r  c o n s e c u t i v e  c a l e n d a r  

w e e k s .  T h e  r e q u i r e m e n t s  o f  t h i s  s u b s e c t i o n  d o  n o t  a p p l y  t o  the 
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f o r f e i t u r e  o f  c o n t r o l l e d  s u b s t a n c e s  w h i c h  h a v e  b e e n  m a n u f a c t u r e d ,  d i s ­

t r i b u t e d ,  d i s p e n s e d ,  o r  p o s s e s s e d  i n  v i o l a t i o n  o f  t h i s  c h a p t e r  o r  A S  

1 1 . 7 1 ,  r e g a r d l e s s  o f  t h e i r  v a l u e .

* S e c .  7. A S  1 7 . 3 0 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 7 . 3 0 . 1 2 0 .  P E T I T I O N  F O R  S A L E  O F  S E I Z E D  I T E M .  A  c l a i m a n t  

m a y  p e t i t i o n  t h e  c o u r t  f o r  s a l e  o f  a n  i t e m  b e f o r e  f i n a l  d i s p o s i t i o n  of 

c o u r t  p r o c e e d i n g s .  T h e  c o u r t  s h a l l  g r a n t  a p e t i t i o n  f o r  s a l e  u p o n  a 

f i n d i n g  t h a t  t h e  s a l e  is i n  t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  o r  m u n i c ­

i p a l i t y ,  w h i c h e v e r  i s  i n  c u s t o d y  o f  t h e  p r o p e r t y ,  a n d  t h e  p r e s e r v a t i o n  

a n d  m a i n t e n a n c e  o f  t h e  i t e m  s e i z e d .  P r o c e e d s  f r o m  t h e  s a l e  p l u s  

i n t e r e s t  t o  t h e  d a t e  o f  f i n a l  d i s p o s i t i o n  of t h e  c o u r t  p r o c e e d i n g s  

b e c o m e  t h e  s u b j e c t  o f  t h e  f o r f e i t u r e  a c t i o n .

* S e c .  8. A S  1 7 . 3 0 . 1 2 2  i s  a m e n d e d  t o  r e a d :

S e c .  1 7 . 3 0 . 1 2 2 .  S T A T E  D I S P O S A L  O F  F O R F E I T E D  P R O P E R T Y .  P r o p e r t y  

f o r f e i t e d  t o  t h e  s t a t e  u n d e r  A S  1 7 . 3 0 . 1 1 0  - 1 7 . 3 0 . 1 3 8 .  [AS 1 7 . 3 0 . 1 1 0  -

1 7 . 3 0 . 1 2 6 ]  o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s ^ ,  s h a l l  b e  d i s p o s e d  o f  b y  

t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  law. 

T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  m a y

(1) d e s t r o y  p r o p e r t y  h a r m f u l  t o  t h e  p u b l i c ;

(2) s e l l  t h e  p r o p e r t y  a n d  u s e  t h e  p r o c e e d s  f o r  p a y m e n t  of 

a l l  p r o p e r  e x p e n s e s  o f  t h e  p r o c e e d i n g s  f o r  f o r f e i t u r e  a n d  s a l e ,  i n­

c l u d i n g  e x p e n s e s  o f  s e i z u r e ,  c u s t o d y ,  a n d  c o u r t  c o s t s ;  p r o c e e d s  r e­

m a i n i n g  f r o m  t h e  s a l e  o f  t h e  p r o p e r t y  a f t e r  e x p e n s e s  a r e  p a i d  s h a l l  b e  

d e p o s i t e d  in t h e  g e n e r a l  f u n d ;

(3) t a k e  c u s t o d y  o f  t h e  p r o p e r t y  and a u t h o r i z e  i t s  u s e  in 

t h e  e n f o r c e m e n t  o f  t h i s  c h a p t e r  o r  A S  1 1 . 7 1 ,  or t r a n s f e r  i t  t o  a n o t h e r  

a g e n c y  o f  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  o f  t h e  s t a t e  f o r  a u s e  

in f u r t h e r a n c e  o f  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ;

(4) t a k e  c u s t o d y  o f  t h e  p r o p e r t y  a n d  r e m o v e  it f o r

- 9 -  C S S 3  4 6 2 (Jud)
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d i s p o s i t i o n  in a c c o r d a n c e  w i t h  l a w ;

(5) f o r w a r d  t h e  p r o p e r t y  [IT] to t h e  D r u g  E n f o r c e m e n t  

A d m i n i s t r a t i o n  o f  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  J u s t i c e  f o r  d i s p o s i­

t i o n ;  o r

(6) t r a n s f e r  o w n e r s h i p  o f  a n  a i r c r a f t  t o  t h e  A l a s k a  W i n g ,  

C i v i l  A i r  P a trol.

* S e c .  9. A S  1 7 . 3 0 . 1 2  6 (a) i s  a m e n d e d  t o  rea d :

(a) A  c o n t r o l l e d  s u b s t a n c e  m a n u f a c t u r e d ,  p o s s e s s e d ,  t r a n s f e r r e d ,  

s o l d ,  o r  o f f e r e d  f o r  s a l e  i n  v i o l a t i o n  o f  this c h a p t e r  o r  A S  1 1 . 7 1  is 

c o n t r a b a n d  a n d  m u s t  b e  s e i z e d  a n d  s u m m a r i l y  f o r f e i t e d  t o  t h e  s t a t e .  

T h e  c o m m i s s i o n e r  o f  p u b l i c  s a f e t y  o r  t h e  c o m m i s s i o n e r ' s  d e s i g n e e ,  

i n c l u d i n g  a m u n i c i p a l  l a w  e n f o r c e m e n t  a g e n c y  [ A U T H O R I Z E D  U N D E R  A S  1 7 . -  

3 0 . 1 1 4 ( b )  O F  THIS S E C T I O N  T O  R E T A I N  C U S T O D Y  OF C O N T R O L L E D  S U B S T A N C E S ] ,
i
i
i
I

is r e s p o n s i b l e  f o r  t h e  d i s p o s a l  o f  c o n t r o l l e d  s u b s t a n c e s  w h i c h  h a v e  '
I

b e e n  f o r f e i t e d .  T h e  c o n t r o l l e d  s u b s t a n c e s  shall b e  d i s p o s e d  o f  in • 

a c c o r d a n c e  w i t h  p r o c e d u r e s  a n d  r e q u i r e m e n t s  p r e s c r i b e d  b y  t h e  c o m m i s­

s i o n e r .

* S e c .  10. A S  17.30 i s  a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  a r t i c l e  2 to 

r e a d :

S e c .  1 7 . 3 0 . 1 3 8 .  D E F I N I T I O N S .  I n  A S  1 7 . 3 0 . 1 1 0  - 1 7 . 3 0 . 1 3 8

(1) " c h i e f  o f  p o l i c e "  m e a n s  t h e  h e a d  o f  a  l a w  e n f o r c e m e n t  

a g e n c y  o f  a m u n i c i p a l i t y ;

(2) " m u n i c i p a l i t y "  m e a n s  a m u n i c i p a l i t y  h a t  h a s  a d o p t e d  an

I
o r d i n a n c e  u n d e r  A S  2 9 . 3 5 . 1 3 5  p r o v i d i n g  f o r  s u m m a r y  a d m i n i s t r a t i v e  

f o r f e i t u r e  p r o c e e d i n g s  t o  b e  c o n d u c t e d  b y  t h e  m u n i c i p a l i t y ' s  c h i e f  of 

p o l i c e ;

(3) " v i o l a t i o n  o f  t h i s  c h a p t e r  o r  AS 1 1 . 7 1 "  i n c l u d e s  an 

a t t e m p t  o r  s o l i c i t a t i o n  t o  v i o l a t e  t h i s  c h a p t e r  or A S  1 1 . 7 1 .

* S e c .  11. A S  2 9 . 1 0 . 2 0 0  i s  a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  t o  read:

C S S B  4 6 2 (Jud) - 1 0 -
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(49) A S  2 9 . 3 5 . 1 3 5  ( f o r f e i t u r e  o f  p r o p e r t y  u n d e r  A S  17.30)

* S e c .  12. AS 2 9 . 3 5  i s  a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  r e a d :

S e c .  2 9 . 3 5 . 1 3 5 .  F O R F E I T U R E  O F  P R O P E R T Y  U N D E R  A S  1 7 . 3 0 .  (a) T h e

g o v e r n i n g  b o d y  m a y  a d o p t  a n  o r d i n a n c e  a u t h o r i z i n g  t h e  c h i e f  o f  p o l i c e  

t o  c o n d u c t  a s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  p r o c e e d i n g  u n d e r  

A S  1 7 . 3  0 f o r  f o r f e i t u r e  o f  p r o p e r t y  s e i z e d  b y  t h e  m u n i c i p a l  l a w  e n­

f o r c e m e n t  agen c y  i n  c a s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s .

(b) P r o p e r t y  f o r f e i t e d  t o  t h e  m u n i c i p a l i t y  u n d e r  A S  1 7 . 3  0 . 1 1 0  -

1 7 . 3 0 . 1 3 8  shall b e  d i s p o s e d  o f  b y  t h e  m u n i c i p a l i t y  u n d e r  a p p l i c a b l e  

l a w  a n d  o r d i n a n c e .  T h e  m u n i c i p a l i t y  m a y

(1) d e s t r o y  p r o p e r t y  h a r m f u l  t o  the p u b l i c ;

(2) s e l l  t h e  p r o p e r t y  a n d  u s e  t h e  p r o c e e d s  f o r  p a y m e n t  of 

a l l  p r o p e r  e x p e n s e s  o f  t h e  p r o c e e d i n g s  f o r  f o r f e i t u r e  a n d  s a l e ,  i n­

c l u d i n g  e x p e n s e s  o f  s e i z u r e ,  c u s t o d y ,  a n d  c o u r t  c o s t s ;

(3) t a k e  c u s t o d y  o f  t h e  p r o p e r c y  and a u t h o r i z e  i t s  u s e  in 

t h e  e n f o r c e m e n t  o f  A S  1 1 . 7 1  o r  A S  1 7 . 3 0  o r  for a u s e  i n  t h e  a d m i n i s­

t r a t i o n  o f  justice;

(4) t a k e  c u s t o d y  o f  t h e  p r o p e r t y  and r e m o v e  i t  f o r  d i s p o s i­

t i o n  u n d e r  law; o r

(5) f o r w a r d  i t  t o  t h e  D r u g  E n f o r c e m e n t  A d m i n i s t r a t i o n  of 

t h e  U n i t e d  S t ates D e p a r t m e n t  o f  J u s t i c e  f o r  d i s p o s i t i o n .
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aiafifea g>tate Hegisilature

2957 SHELDON JACKSON STREET 
ANCHORAGE, ALASKA 99508

While in Juneau
P. O. BOX v  

JUNEAU. ALASKA 99811 
(907)445*3818

gbenate

M E M O R A N D U M 01 M a r c h  1 9 8 8

RE:

F R O M

T O S e n a t o r  J a y  K e r t t u l a  

S e n a t o r  A r l i s s  S t u r g u l e w s k i  

S e n a t e  B i l l  4 6 2

A s  y o u  k n o w ,  S e n a t e  B i l l  4 6 2  h a s  b e e n  r e f e r r e d  t o  t h e  S e n a t e  
J u d i c i a r y  C o m m i t t e e .  I w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  t h i s  
b i l l  f o r  a h e a r i n g  a s  s o o n  a s  i s  p r a c t i c a b l e .

T h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  h e a r d  t h i s  b i l l  o n  29 

F e b r u a r y  a n d  t h e r e  w a s  a c o m m i t t e e  s u b s t i t u t e .  I a m  e n c l o s i n g  
c o p i e s  o f  t h e  s e c t i o n a l  a n a l y s i s  o f  t h e  c o m m i t t e e  s u b s t i t u t e  
a n d  t h e  c u r r e n t  l a w  t h i s  b i l l  i s  i n t e n d e d  t o  a m e n d .

T h i s  b i l l  i s  d e s i g n e d  t o  a l l o w  s t a t e  a n d  m u n i c i p a l  l a w  
e n f o r c e m e n t  a g e n c i e s  t o  a d m i n i s t r a t i v e l y  p u r s u e  f o r f e i t u r e  o f  
p r o p e r t y  s e i z e d  a s  a r e s u l t  o f  a v i o l a t i o n  o f  t h e  c o n t r o l l e d  
s u b s t a n c e s  a c t .

C u r r e n t  s t a t e  l a w  a l l o w s  s e i z e d  p r o p e r t y  t o  b e  f o r f e i t e d  t o  
t h e  s t a t e  o n l y  t h r o u g h  a c i v i l  p r o c e e d i n g  a g a i n s t  t h e  p r o p e r t y  
i t s e l f  i n  c o u r t .  T h i s  b i l l  a d d s  a n  a d m i n i s t r a t i v e  p r o c e d u r e  
t o  b e  f o l l o w e d  b y  s t a t e  a g e n c i e s  a n d  m u n i c i p a l i t i e s  i n  
d e c l a r i n g  s e i z e d  p r o p e r t y  f o r f e i t .  T h i s  p r o c e d u r e  i s  t a k e n  
f r o m  t h a t  u s e d  b y  t h e  f e d e r a l  D r u g  E n f o r c e m e n t  A g e n c y .

I f e e l  t h i s  l e g i s l a t i o n  s t r i k e s  a b a l a n c e  b e t w e e n  a l l o w i n g  o u r  
l a w  e n f o r c e m e n t  a g e n c i e s  t o  p e r f o r m  t h e i r  d u t i e s  i n  a t i m e l y  
f a s h i o n  a n d  p r o t e c t i n g  t h e  r i g h t s  o f  p r o p e r t y  o w n e r s .  P l e a s e  

c a l l  m e  o r  M e l i s s a  F o u s e  o f  m y  s t a f f  a t  4 6 5 - 3 8 1 8  i f  y o u  h a v e  
a n y  q u e s t i o n s .



(2^ d  f  Q><L- s e c t i o n a l  a n a l y s i s
S e n a t e  B i l l  462:

" A n  A c t  r e l a t i n g  t o  s e i z u r e  a n d  f o r f e i t u r e  o f  p r o p e r t y  in 
c a s e s  i n v o l v i n g  c o n t r o l l e d  s u b s t a n c e s . "

S e c t i o n  1: P r o v i d e s  t h a t  t h e  l i s t e d  i t e m s  s u b j e c t  t o
f o r f e i t u r e  m a y  b e  f o r f e i t e d  t o  t h e  m u n i c i p a l i t y  a s  w e l l  a s  t o  
t h e  s t a t e .

A d d s  r e a l  p r o p e r t y  t o  t h e  l i s t  o f  i t e m s  e l i g i b l e  f o r  s e i z u r e .  
P r o v i d e s  t h a t  i f  t h e  o w n e r  c a n  e s t a b l i s h  t h a t  t h e  o w n e r  w a s  
n e i t h e r  a c o n s e n t i n g  p a r t y  n o r  p r i v y  t o  t h e  v i o l a t i o n  t h e n  t h e  
p r o p e r t y  m a y  n o t  b e  f o r f e i t e d .  M a k e s  t h e  s a m e  e x c e p t i o n  f o r  a 
p a r t y  w i t h  a v a l i d  s e c u r i t y  i n t e r e s t .

S e c t i o n  2: A d d s  s u m m a r y  a d m i n i s t r a t i v e  p r o c e d u r e  b y  t h e  s t a t e
o r  b y  a m u n i c i p a l i t y  t o  t h e  l i s t  o f  t h o s e  p r o c e e d i n g s  
r e s u l t i n g  i n  f o r f e i t u r e .  P r o v i d e s  t h a t  a n y  f o r f e i t u r e  

p r o c e e d i n g  m u s t  b e  c o m m e n c e d  w i t h i n  2 0  d a y s  a f t e r  t h e  p r o p e r t y  
i s  s e i z e d  o r  t h e  p r o p e r t y  m u s t  b e  r e l e a s e d .

S e c t i o n  3: C l a r i f i e s  t h a t  p r o p e r t y  c a n  a l s o  b e  a w a r d e d  t o
m u n i c i p a l t i e s .  C h a n g e s  r e f e r e n c e  t o  t h e  c o u r t  h a v i n g  

j u r i s d i c t i o n  o v e r  f o r f e i t u r e  p r o c e e d i n g s  t o  p r o c e d u r e s  s e t  o u t  
i n  t h e  c h a p t e r .  A d d s  c h i e f  o f  p o l i c e  o f  a m u n i c i p a l i t y  t o  
s e c t i o n  r e q u i r i n g  i n v e n t o r y  a n d  a p p r a i s a l  w i t h i n  10 d a y s .

S e c t i o n  4: S e t s  o u t  t h e  s u m m a r y  a d m i n i s t r a t i v e  p r o c e d u r e  t o
b e  f o l l o w e d  b y  t h e  c u s t o d i a n  o f  t h e  s e i z e d  p r o p e r t y .

(a) L i m i t s  v a l u e  o f  s e i z e d  p r o p e r t y  t h a t  c a n  b e  s e i z e d  
a d m i n i s t r a t i v e l y  t o  $ 1 0 0 , 0 0 0  ( u n l e s s  i t  is a c o n v e y a n c e ) ,

(1) r e q u i r e s  n o t i c e  t o  b e  s e n t  t o  p e r s o n s  h a v i n g  a n  
i n t e r e s t  i n  t h e  p r o p e r t y ,

(2) r e q u i r e s  t h a t  n o t i c e  b e  p u b l i s h e d  i n  a n e w s p a p e r  
f o r  t h r e e  w e e k s  a n d  s e t s  o u t  w h a t  m u s t  b e  c o n t a i n e d  i n  t h e  

p u b l i s h e d  n o t i c e ,

(b) r e q u i r e s  a p e r s o n  c l a i m i n g  t h e  p r o p e r t y  t o  r e s p o n d  

w i t h i n  2 0  d a y s  a n d  a l s o  s u b m i t  a b o n d ,



(c) s e t s  o u t  t h e  a m o u n t  a n d  t y p e  o f  t h e  b o n d  t o  b e  
s u b m i t t e d ,  —

(d) p r o v i d e s  t h a t  i f  t h e  b o n d  i s  s a t i s f a c t o r y ,  t h e  
a d m i n i s t r a t i v e  p r o c e e d i n g  s h a l l  b e  t e r m i n a t e d  a n d  w i t h i n  20 
d a y s  t h e  c i v i l  p r o c e e d i n g  a g a i n s t  t h e  p r o p e r t y  s h a l l  b e  

c o m m e n c e d .  P r o v i d e s  t h a t  i f  t h e  b o n d  is n o t  s a t i s f a c t o r y ,  a 
r e a s o n a b l e  t i m e  m u s t  b e  a l l o w e d  f o r  c o r r e c t i o n s .

(e) m a k e s  i t  c l e a r  t h a t  t h e  f i l i n g  o f  a b o n d  d o e s  n o t  
e n t i t l e  t h e  c l a i m a n t  t o  t h e  p r o p e r t y .

(f) i f  t h e  p r o p e r t y  is n o t  c l a i m e d ,  t h e  c u s t o d i a n  o f  t h e  
p r o p e r t y  s h a l l  d e c l a r e  t h e  p r o p e r t y  f o r f e i t e d  a n d  n o t i f y  t h e  
c u s t o d i a n  o f  t h e  p r o p e r t y .

S e c t i o n  5: s t s  o u t  n o t i c e  r e q u i r e m e n t s  f o r  c i r c u m s t a n c e s
u n d e r  w h i c h  t h e  f o r f e i t u r e  p r o c e e d i n g  i s  n o t  d o n e  
a d m i n i s t r a t i v e l y ,  s u c h  a s  g o i n g  t o  c o u r t .

S e c t i o n  6: a d d s  m u n i c i p a l i t y  t o  c l a r i f y  t h a t  t h i s  s e c t i o n
a p p l i e s  t o  m u n i c i p a l i t i e s  a s  w e l l  a s  t h e  s t a t e .

S e c t i o n  7: c l a r i f i e s  t h a t  t h i s  s e c t i o n  o n  d i s p o s a l  o f
p r o p e r t y  a p p l i e s  t o  p r o p e r t y  f o r f e i t e d  t o  t h e  s t a t e .
C l a r i f i e s  t h a t  p r o c e e d s  f r o m  s a l e  o f  f o r f e i t e d  p r o p e r t y  g o e s  
t o  t h e  s t a t e  g e n e r a l  f u n d  a f t e r  e x p e n s e s  a r e  p a i d .

S e c t i o n  8: d e l e t e s  r e q u i r e m e n t  t h a t  a m u n i c i p a l  l a w
e n f o r c e m e n t  a g e n c y  m u s t  b e  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  o f  
p u b l i c  s a f e t y  t o  d i s p o s a l  o f  c o n t r o l l e d  s u b s t a n c e s .  T h i s  is a 
c o n f o r m i n g  c h a n g e  t o  s e c t i o n  3 o f  t h e  b i l l .

S e c t i o n  9: a d d s  t o  d e f i n i t i o n s  s e c t i o n .

S e c t i o n  10: a d d s  n e w  s e c t i o n  2 9 . 3 5 . 1 3 5  t o  l i s t  o f  h o m e  r u l e
l i m i t a t i o n s  i n  T i t l e  29.

S e c t i o n  11: a d d s  n e w  s e c t i o n  t o  T i t l e  29 a l l o w i n g
m u n i c i p a l i t i e s  t o  a d o p t  a n  o r d i n a n c e  a u t h o r i z i n g  t h e  c h i e f  o f  
p o l i c e  t o  c o n d u c t  a s u m m a r y  a d m i n i s t r a t i v e  f o r f e i t u r e  

p r o c e e d i n g .

F R O M  S E N A T O R  S T U R G U L E W S K I  
29 F e b r u a r y  1 9 8 8
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SB 462
Fiscal Note Analysis

This legislation establishes a "summary administrative forfeiture 
procedure" that would allow the commissioner of the Department of Public 
Safety to summarily oraer the forfe'ture of property used in drug law 
violations if the forfeiture action is not contested. Under this new 
scheme, the department would be requ.red to estimate the value of seized 
property, notify property owners of the department's intent to forfeit the 
items, arrange to publish notice of the proposed forfeiture action in 
newspapers in the area, and review claims and bonds filed by persons 
claiming the property. To properly perform these tasks the services of an 
Administrative Assistant II and a Clerk Typist III will be required. Both 
positions will be located in Anchorage.

Assumptions made in the preparation of this fiscal note include that the 
bill's effective date would be July 1, 1988, that equipment will be needed 
in the first year only, and that no inflation is projected.

It is impossible to know at this point how many offenders will choose not 
to contest the summary administrative forfeiture proceedings, so it is 
impossible to estimate the amount of revenue that will result from the new 
procedure. For this reason the fiscal note indicates a zero revenue 
impact.

Admin. Clerk
Ass't II Typist III Total

Personal Services 42.8 28.9 71.7

Contractual 3.4 1.2 4.6

Supplies 2.0 2.0 4.0

Equipment 1.8 7.7 9.5

Total 50.0 39.8 89.8



Anchorage

Administrative Assistant II

PERSONAL SERVICES - 100

Base Salary (Range 14/A) $29.2
Overtime .8

SUB TOTAL $3070
Benefits 12.8

TOTAL PERSONAL SERVICES $42.8

CONTRACTUAL - 300

Telephone/Postage, $85 per month x 12 $ 1.0
Advertising 200x12 2.4

TOTAL CONTRACTUAL 3.4

SUPPLIES AND MATERIALS - 400

Forms $ 1.0
Stationary, copy machine paper, etc. 1.0

TOTAL SUPPLIES AND MATERIALS 2.0

EQUIPMENT - 500

File Cabinet $ .3
Desk .6
Chair (3) .7
Book Case .2

TOTAL EQUIPMENT 1.8

TOTAL COST $50.0



Anchorage

Clerk Typist III

PERSONAL SERVICES - 100

Base Salary (Range 8/A) $19.6
Overtime (60 hours) .9

SUB TOTAL $2075
Benefits 8.4

TOTAL PERSONAL SERVICES $28.9

CONTRACTUAL - 300

Telephone/Postage, $85 per month x 12 1.0
Maintenance Agreement on Computer .2

TOTAL CONTRACTUAL 1.2

SUPPLIES AND MATERIALS - 400

Forms 1.0
Stationary, copy machine paper, etc. 1.0

TOTAL SUPPLIES AND MATERIALS 2.0

EQUIPMENT - 500

Desk .6
Chair .2
Microcomputer - Compaq 286 6.9

TOTAL EQUIPMENT 7.7

TOTAL COST $39.8



1.

POSITION TITLE 

Administrative Ass istant II

RANGE/STEP

14/A

BARG. UNIT

ecu

PAGE/LINE
GOV.

APPROV. DI SAPP

2.

TYPE OF POSITION 

PFT

STAFF MONTHS 

12.0

RP NUMBER PCN NUMBER BRU PRIORITY LOCATION

Anchorage

ELECTION DISTRICT 

7-11
LEC.

3. CONTINUATION LEVEL ADDITION JUSTIFICATION:

This administrative assistant would be responsible for oversight of the 

administrative forfeiture program. These duties would include:

- Arranging for a value estimate of the property seized.

- Providing notice of (administrative and in rem) forfeiture 

proceedings to persons who may have an interest in the property.

- Publishing notices in appropriate newspapers for both 

administrative and in rem proceedings.

- Determining if the claim and bonds filed in administrative 

proceedings are "proper” and "satisfactory".

This position will supervise a Clerk Typist III that will provide »• • 

clerical support for all forfeiture related activities.

4. TYPE OF EXPENDITURE AMOUNT

1 2 3

PERSONAL SERVICES

29.2

42.8

5. Salary

6. Beneflts 12.8

7. Overtime .8

8.

9. TOTAL PERSONAL SERVICES 01

10. Travel 02 -0-

11. Contractual 03 3.4

12. Commodities 04 2.0

13. Equipment 05 1.8

14. Other

15. TOTAL COST 50.0

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002

17. G.F. Match 1003

18. General Funds 1004 50.0

19. I-A Receipts 1005

20. Proqram Receipts 1028

21. Other

FOR Bill USE ONLY

KEY NUMBER ..........................

REQUEST FOR 

NEW POSITION

ACENCY Department of Public Safety__

BRU Alaska State Troopers________

COMPONENT Criminal Investigation Bureau

Page 1 of 2

Revised Date

FY 89

01-1137(7/82)-13



POSITION TITLE 

Clerk Typist I I I

RANGE/STEP

8/A

BARG. UNIT 

GCU

PACE/LINE
COV.

APPROV. DI SAPP

TYPE OF POSITION 

PFT

STAFF MONTHS
12.0

RP NUMBER PCN NUMBER BRU PRIORITY LOCATION

Anchorage

ELECTION DISTRICT 

7-11
LEG.

3. CONTINUATION LEVEL ADDITION

k. TYPE OF EXPENDITURE AMOUNT

1 2 3

PERSONAL SERVICES

5. Salary 19.is

6. Benefi ts 8A
7. Overtime .9

8.

9. TOTAL PERSONAL SERVICES 01 28.9

10. Travel 02 -0-

11. Contractual 03 1.2

12. Commodities 0*» 2.0

13. Equipment 05 7.7

1<t. Other

15. TOTAL COST 39.8

RECEIPT CODE FUNDING SOURCE

16. Federal Receipts 1002

17. C.F. Match 1003

18. Ceneral Funds 100A 39.8

19. l-A Receipts 1005

20. Program Receipts 1028

21. Other

FOR BSM USE ONLY 

KEY NUMBER

JUSTIFICATION:

This clerical position will provide typing support to all phases 

of the forfeiture program. This will involve typing all 

correspondence necessary to notify affected parties of the forfeiture, 

publish required public notices, obtain appraisals, review bonds, and 

other related material. Further, this position will be responsible for 

the accumulation and retention of statistics related to forfeitures and 

for providing that information to interested parties.

REQUEST FOR 

NEW POSITION

AGENCY Department of Public Safety

BRU Alaska State Troopers________

COMPONENT Criminal Investigation Bureau

Page 2 of 2

Revised Date

FY 89

01 -1137(7/82)-13
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WORK DRAFT WORK DRAFT WORK DRAFT

Original sponsors: Abood and Fischer

5-1158L

Chenoweth
3/23/88

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 467 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act entitled: "An Act relating to the registration of persons

convicted of sexual offenses; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 33 is amended by adding a new chapter to read:

CHAPTER 40. REGISTRATION OF PERSONS CONVICTED OF SEXUAL

O F F E N S E S .

Sec. 33.40.010. PERSONS REQUIRED TO REGISTER. (a) A person who 

has been convicted of a sexual offense and who is not confined to a 

correctional facility shall, within 14 days of entering a municipality 

or unincorporated community, register with the nearest law enforcement 

agency.

(b) A person who has been convicted of a sexual offense and who 

is confined to a correctional facility shall register with the nearest 

law enforcement agency within 14 days of entering a municipality or 

unincorporated community after being released from the correctional 

faci ̂ i t y .

Sec. 33.40.020. DUTIES OF COMMISSIONER. The commissioner shall 

adopt regulations necessary to carry out this chapter and shall p r e­

pare forms to be used to register under this chapter.

Sec. 33.40.030. REGISTRATION. (a) A person required to regis­

ter under AS 33.40.010 is required to register only once. The regis­

tration must include

(1) a written statement by the person giving the

-1- CSSB 4 6 7 (Jud)
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information required by the department;

(2) two sets of fingerprints of the person; and

(3) two photographs of the person.

(b) Within three days after a person registers under (a) of this j 

section, the law enforcement agency with whom the person registers 

shall send one set of the person's fingerprints and a photograph to 

the commissioner or to an office that the commissioner may designate J 

by regulation.

(c) The law enforcement agency with whom the person registers 

shall retain the written statement required by (a)(1) of this section, 

the second set of the person's fingerprints, and a photograph of the 

p e r s o n .

Sec. 3.3. AO. 040. RELOCATION. (a) A person required to register 

under this chapter shall notify the law enforcement agency with whom 

the person last registered of a change of residence with i n  the munici­

pality or unincorporated community within 10 days after the change of 

r e s i d e n c e .

(b) If a person required to register under this chapter relo­

cates from the municipality or unincorporated community in which the 

person registered under AS 33.A0.030, the person shall notify the law 

enforcement agency nearest to the municipality or unincorporated 

community to which the person relocates within 10 days after the 

^hange of residence.
j

(c) The law enforcement agency that the person notifies under

(b) of this section shall ask the law enforcement agency having cus­

tody of the person's registration file to provide the registration 

file. The law enforcement agency having custody of the file shall, 

within 10 days of receiving the request, transmit the file to the law 

enforcement agency that the person notified ur.cer (t) of this section.

CSSB A 6 7 ( J u d ) -2-
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Sec. 33.40.050. REGISTRATION FILE. (a) Except as otherwise 

provided in this section, the statements, fingerprints, and other 

records maintained by a law enforcement agency or the department under 

this chapter are confidential and shall be maintained by the law 

enforcement agency or the commissioner in a file separate from other 

files and records maintained by the law enforcement agency or the 

c o m m i s s i o n e r .

(b) The commissioner and the law enforcement agencies shall 

remove copies of registration records, fingerprints, and other records 

maintained under this chapter from the permanent registration after 20 

years from the date the person registered under AS 33.40.030. H o w­

ever, if the person is convicted of another sexual offense during the 

period the registration records, fingerprints, and other records are 

maintained by the law enforcement agency or the commissioner, the 

commissioner and the law enforcement agencies shall permanently retain 

these records.

(c) Except as provided in AS 33.40.040, copies of statements,

f i n g e r p r i n t s , and other records maintained under this chapter may be

transmitted only if

(1) the record requested is necessary for the investigation 

of a crime and will be used only in the investigation of that crime; 

and

(2) the request is received from

(A) a local law enforcement acency ir. the state or ir. 

another place;

(B) a department of the state involved in the enforce­

ment of a criminal law of the state; or

(C) a federal law enforcement agency.

Sec. 33.40.060. PENALTY. A person convicted of a sexual offense

-3- CSSB 4 6 7 (Jud)
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who fails to register as required under this chapter or who provides 

false or misleading information to a law enforcement agency when 

required under this chapter is guilty of a class A  misdemeanor.

Sec. 33.40.070. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of public safety;

(2) "correctional facility" has the meaning given in

AS 33.30.901 ; :
1
I

(3) "department" means the Department of Public Safety; j
i

(4) "sexual offense" means an offense !
I

(A) in tha state under AS 11.41.410 - 11.41.455; !
i
i

(B) in the state under former law that would now
i

constitute an offense described in (A) of this paragraph;

(C) in another jurisdiction that would now be punish- j

able as one of the offenses listed in (A) or (B) of this para- j

graph if committed in the state.

* Sec. 2. Notwithstanding AS 33.40.01 0(a), enacted by sec. 1 of this ;

Act, a person who has been convicted of a sexual offense, as defined in
I

AS 33.40.070(4), eracted by sec. 1 of this Act, and who is not confined to ; 

a correctional facility shall register with the nearest law enforcement 

agency by January 31, 1989.

* Sec. 3. This Act takes effect January 1, 1989.

CSSB 467(Jud) -4-
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LEGISLATIVE AFFAIRS AGENCY

M  E M  0 R A  N D U M  May 2, 1988

POUCH Y . STATE CAPITOL
JUNEAU ALASKA 9981 I

907-465-3800

SUBJECT: Interpretation of CSSB 515 (Judiciary)

TO: Senator Jay Kerttula
Chair, Senate Judiciary Committee

FROM: Theresa L. Bannister  ̂ 6
Legislative Counsel

I wish to bring to your attention an interpretative question 
in CSSB 515 (Judiciary) that y o u  may w i s h  to address while 
the bill is in the House. Until now I have interpreted 
sec. 1 of the bill to prevent only the use of nonjudicial 
foreclosure after a judgment has been obtained in certain 
circumstances. However, after studying the bill further, I 
have determined that it is very possible that the section 
would be interpreted to prevent the use of both nonjudicial 
and judicial foreclosure in those circumstances. This con­
clusion is based on the use of the words "remedies under 
this section" on line 23, page 1 of the bill. AS 34.20.- 
070(a) discusses both the remedy of ordinary "foreclosure 
and sale" and nonjudicial foreclosure. The use of 
"remedies" rather than "remedy" in the bill suggests that
the judicial foreclosure remedy is prohibited as well as the
nonjudicial foreclosure remedy.

To limit the bill's prohibition to nonjudicial foreclosure, 
the language on page 1, line 23 should read something like 
"remedy of nonjudicial foreclosure authorized under this 
section". To prohibit both types of foreclosure, the bill 
should be amended to read something like "remedy of judicial 
foreclosure or the remedy of nonjudicial foreclosure". I 
suggest that one or the other of the two changes be made in 
order to make the bill's application clear.

Please contact me if you wish to have any amendments drafted 
to address the issues mentioned in this memo.

If I may be of further assistance, please advise.

T L B :bb 
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IN THE SENATE BY THE JUDICIARY COMMITTEE

CS F O R  SENATE BILL NO. 515 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to foreclosure of a deed of trust or

a suit on a deed of trust note; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 34.20.070(a) is amended to read:

(a) If a deed of trust is executed conveying real property 

located in the state to a trustee as security for the payment of an 

indebtedness and the deed provides that in case of default or non c o m­

pliance with the terms of the trust, the trustee m a y  sell the property 

for condition broken, the trustee, in addition to the right of fore­

closure and sale, may execute the trust by sale of the property, upon 

the conditions and in the manner set forth in the deed of trust, 

without first securing a decree of foreclosure and order of sale from 

the court, if the trustee has complied with the notice requirements of

(b) of this section. If the deed of trust is foreclosed judicially or

tained extinguishes the deed of trust and the note, and the remedies

under this section may not be exercised. Before executing against

other assets, the beneficiary of the deed of trust must first proceed

against the real property that is the subiect of the deed of trust if

the beneficiary executes under a judgment that was obtained in a

(1) judicial foreclosure of the deed of trust; or

(2) suit on the note, if the note secures part or all of 

the purchase price of the real property, and if the deed of trust is

-1- CSSB 5 1 5 (Jud)
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in the senior position for deeds of trust on the real property.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

CSSB 5 1 5 (Jud) - 2 -



S T E V E  C O W P E R ,  G O V E R N O R

REPLY  TO:

D EPA R TM EN T  OF LAW
OFF ICE  OF  THE ATTORNEY  GENERAL

April 26, 1988

The Honorable Jay Kerttula, Chair 
Senate Judiciary Committee 
P.O. Box V 
Juneau, /AK 99811

Re: CSSB 5 1 5 (Jud)

Dear Senator Kerttula:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

W ^ O .P.O. BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

The Department of Law has serious concerns with the
CSSB 5 1 5 (Jud) work draft dated April 22, 1988. If enacted, the
effect of this bill w o u l d  be to encourage foreclosure by the
holder of an inferior deed of trust. Currently, a lender will 
work with the borrower to see if time will help solve the
borrower's problems. With this law, the only way a junior lien 
holder may recover the debt is to foreclose in order to obtain a 
money judgment. To avoid being extinguished by foreclosure of a 
senior lien, juniors are encouraged to rush to foreclosure and 
declare a default at the slightest infraction.

In this act, foreclosure by the junior is a feasible 
collection tool because the act does not require the lender to 
purchase the foreclosed property. Therefore, the lender could 
hold the sale, not bid, and most likely the borrower would p u r­
chase the property for $1. The second could then obtain a money 
judgment to execute on. This foreclosure does not benefit the 
borrower. In fact, because most loan documents contain a p r o­
vision to pass costs on to the borrower, the result is additional 
costs for the sale (anywhere from $500 to $1000) being owed by 
the borrower when the money judgment is rendered. Further, fore­
closure by the second can be a trigger for foreclosure by the 
first in most deeds; the end result being the borrower is out of 
the house earlier than is n o w  occurring, and also has judgments 
outstanding on both debts.

We also are concerned with the complexity of the work 
draft. The approach of the bill is confusing. For example, sub­
section (d) of section 4 concerns a judicial sale and thus would 
logically belong as an amendment to AS 09.45.180. We note that 
section 5 repeals the very statutes that could most logically be 
amended to provide the intended results.

0 3 . C 5 L H



The Honorable Jay Kerttula, Chair April 26, 1988
State Judiciary Committee Page 2

Additionally, as legislative counsel Theresa Bannister 
has already pointed out, the current work draft raises constitu­
tional questions.

The Department of Law is informed that a committee sub­
stitute has been proposed that would require lenders to choose 
one remedy. We do not oppose that approach. Nor do w e  oppose 
the approach in HB 549 that requires notice in a promissory note 
of the remedies available to a lender. We note that SB 515 meets 
certain intentions of the committee, and wo u l d  not oppose that 
version if "or a suit on the note" was deleted from lines 24-25.

Thank you for this opportunity to be heard on SB 515. 
If I may be of any further assistance, please advise.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:
Joyce James
Assistant Attorney General

JJ:prm



NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.
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T h i s  a p p e a l  p r e s e n t s  t w o  q u e s t i o n s .  T h e  f i r s t  q u e s t i o n  

is w h e t h e r  s e c u r e d  c r e d i t o r s  a g r e e d  to l i m i t  t h e i r  r e m e d y  to 

n o n j u d i c i a l  f o r e c l o s u r e  o f  t h e i r  s e c u r i t y .  T h e  s e c o n d  is w h e t h e r  

t h e  c r e d i t o r s '  s u b s e q u e n t  c l a i m  f o r  j u d i c i a l  f o r e c l o s u r e  o f  t h a t  

s e c u r i t y  i s  p r e c l u d e d  b y  t h e  j u d g m e n t  i n  a p r i o r  s u i t  o n  t h e  

n o t e .

- *

I. F A C T U A L  A N D  P R O C E D U R A L  B A C K G R O U N D

C o u n s e l l o r s  I n v e s t m e n t  Co. ( C o u n s e l l o r s ) 1 p u r c h a s e d  

c o m m e r c i a l  p r o p e r t y  i n  F a i r b a n k s  f r o m  M a r s h a l l  L e e  C o n r a d  a n d  

C o l l e e n  M. C o n r a d .  I n  p a r t i a l  p a y m e n t  f o r  t h e  p r o p e r t y ,  

C o u n s e l l o r s  g a v e  t h e  C o n r a d s  a n o t e  s e c u r e d  b y  a s e c o n d  d e e d  o f  

t r u s t .

C o u n s e l l o r s  e v e n t u a l l y  s t o p p e d  m a k i n g  p a y m e n t s  o n  t h e  

n o t e  ‘a n d  o f f e r e d  t o  r e c o n v e y  t h e  p r o p e r t y  t o  t h e  C o n r a d s  in 

s a t i s f a c t i o n  o f  t h e  d e b t .  T h e  C o n r a d s  d e c l i n e d  t h e  o f f e r  a n d  

s u e d  C o u n s e l l o r s  a n d  i t s  p a r t n e r s  for a p e r s o n a l  j u d g m e n t  o n  t h e  

n o t e  (C o n r a d  I ) .

T h e  s u p e r i o r  c o u r t  e n t e r e d  s u m m a r y  j u d g m e n t  f o r  C o u n ­

s e l l o r s  o n  t h e  g r o u n d  t h a t  t h e  C o n r a d s '  " r e m e d y  u n d e r  t h e i r  n o t e  

a n d  d e e d  o f  t r u s t  i s  t h a t  p r o v i d e d  in P a r a g r a p h  B6 o f  t h e  d e e d  o f  

t r u s t  a n d  i n  A S  3 4 . 2 0 . 0 7 0 - .  1 3 5  , a n d  t h a t  [ t h e  C o n r a d s ]  m a y  n o t

1. C o u n s e l l o r s  is a g e n e r a l  p a r t n e r s h i p .  T h e  
p a r t n e r s  a r e  B r i a n  B r u n d i n ,  B i l l  L a w r e n c e ,  M a r c u s  C l a p p ,  J e r r y  

M e l c h e r  a n d  J a m e s  P o w e l l .
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m a i n t a i n  a s u i t  o n  t h e  p r o m i s s o r y  n o t e  a l o n e ; "  i n  o t h e r  w o r d s ,  

t h e  C o n r a d s '  r e m e d y  w a s  l i m i t e d  t o  n o n j u d i c i a l  f o r e c l o s u r e  o f  t h e  

s e c u r i t y .  S i n c e  t h e  j u d g m e n t  f o r m  s u b m i t t e d  b y  C o u n s e l l o r s  w a s  

n o t  c o n s i s t e n t  w i t h  s o m e  o f  t h e  c o u r t ' s  o r a l  c o n c l u s i o n s ,  t h e  

C o n r a d s  m o v e d  t o  a m e n d  t h e  j u d g m e n t  to c l a r i f y  w h e t h e r  t h e y  h a d  

t h e  r i g h t  t o  f o r e c l o s e  j u d i c i a l l y .  T h e  c o u r t  d e n i e d  t h e  m o t i o n  

a n d  e n t e r e d  a n  o r d e r  p r o h i b i t i n g  t h e  C o n r a d s  f r o m  e x e r c i s i n g  " a n y  

r e m e d y  i n c o n s i s t e n t  w i t h  t h e  d e e d  o f  t r u s t . "  H o w e v e r ,  t h e  court, 

s t r u c k  l a n g u a g e  i n  t h e  p r o p o s e d  o r d e r  w h i c h  e x p r e s s l y  p r e c l u d e d  

a n  a c t i o n  f o r  j u d i c i a l  f o r e c l o s u r e .

T h e  C o n r a d s  a p p e a l e d  t h e  j u d g m e n t  i n  C o n r a d  I a n d  f i l e d  

a c o m p l a i n t  f o r  j u d i c i a l  f o r e c l o s u r e  a n d  a d e f i c i e n c y  j u d g m e n t  

(C o n r a d  I I ) . C o u n s e l l o r s  m o v e d  t o  d i s m i s s  t h e  c o m p l a i n t ,  a r g u i n g  

%  t h a t  t h e  C o n r a d s '  c l a i m  f o r  j u d i c i a l  f o r e c l o s u r e  w a s  b a r r e d  b y  

t h e  j u d g m e n t  i n  C o n r a d  I . T h e  s u p e r i o r  c o u r t  d e n i e d  t h e  m o t i o n  

t o  d i s m i s s  b e c a u s e  " t h e  q u e s t i o n  o f  j u d i c i a l  f o r e c l o s u r e  w a s  n o t  

b e f o r e  t h e  c o u r t  i n  t h e  [ p rior] a c t i o n "  a n d  " t h e  r i g h t  o f  the 

C o n r a d s  t o  m a i n t a i n  t h i s  a c t i o n  f o r  j u d i c i a l  f o r e c l o s u r e  o f  a 

d e e d  o f  t r u s t  is g r a n t e d  b y  A S  0 9 . 4 5 . 1 7 0 . "  C o u n s e l l o r s  

p e t i t i o n e d  f o r  r e v i e w .  W e  g r a n t e d  r e v i e w  a n d  c o n s o l i d a t e d  the 

c a s e s  for a p p e a l .

II. C O N R A D  I: D I D  T H E  C R E D I T O R S  A G R E E  T O  L I M I T  T H E I R  R E M E D Y  T O
N O N J U D I C I A L  F O R E C L O S U R E  O F  T H E  S E C U R I T Y ?

T h e  C o n r a d s  a r g u e  t h a t  t h e y  h a v e  t h e  r i g h t  i n i t i a l l y  to 

i g n o r e  t h e i r  s e c u r i t y  a n d  s u e  o n  t h e  n o t e ,  o r  t o  f i l e  a c o m p l a i n t

$
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for j u d i c i a l  f o r e c l o s u r e .  C o u n s e l l o r s  d o e s  n o t  d i s r a t e  t h a t  a

s e c u r e d  c r e d i t o r  g e n e r a l l y  h a s  t h a t  o p t i o n ;  h o w e v e r ,  it c o n t e n d s

t h a t  t h e  d e e d  o f  t r u s t  e x p r e s s l y  l i m i t s  t h e  C o n r a d s '  r e m e d y  to

n o n j u d i c i a l  f o r e c l o s u r e .

In M o e n i n q  v. A l a s k a  M u t u a l  B a n k , ___ P . 2 d   , Op. No.

3 2 7 4  a t  6 ( A l a s k a ,  F e b r u a r y  26, 1 9 8 8 ) ,  w e  h e l d  t h a t  a b s e n t  an

a g r e e m e n t  t o  t h e  c o n t r a r y ,  xa s e c u r e d  c r e d i t o r  h a s  t h e  o p t i o n

w h e t h e r  t o  s u e  o n  t h e  n o t e  o r  f o r e c l o s e  t h e  s e c u r i t y .  I f  the

c r e d i t o r  s u e s  o n  t h e  n o t e  a n d  o b t a i n s  a p e r s o n a l  j u d g m e n t  w h i c h

is r e t u r n e d  u n s a t i s f i e d ,  t h e  c r e d i t o r  m a y  t h e n  f o r e c l o s e  the

2
s e c u r i t y .  Id . ;  A S  0 9 . 4 5 . 2 0 0 .  I n  d e t e r m i n i n g  w h e t h e r  t h e  p a r t i e s

a g r e e d  t o  l i m i t  t h e  c r e d i t o r ' s  r e m e d i e s ,  t h e  n o t e  a n d  t r u s t  d e e d

a r e  c o n s t r u e d  t o g e t h e r  a n d  i n t e r p r e t e d  t o  c a r r y  o u t  t h e

r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  p a r t i e s .  __  P . 2 d  a t  ___ , Op. No.

3 2 7 4  a t  7.

T h e  d e e d  o f  t r u s t  n o t e  h e r e  i n  i s s u e  s t a t e s  t h a t  

C o u n s e l l o r s  " p r o m i s e ( s )  t o  p a y "  t h e  C c n r a d s  t h e  l o a n  a m o u n t .  In 

t h e  e v e n t  o f  d e f a u l t ,  t h e  C o n r a d s  m a y  a t  o n c e  d e c l a r e  t h e  e n t i r e  

d e b t  d u e  a n d  p a y a b l e .  T h e  n o t e  d o e s  n o t  i n d i c a t e  t h a t

2. A S  0 9 . 4 5 . 2 0 0  p r o v i d e s ;

D u r i n g  o r  a f t e r  t h e  p e n d e n c y  o f  a n  
a c t i o n  f o r  t h e  r e c o v e r y  o f  a d e b t  s e c u r e d  b y  
a l i e n  m e n t i o n e d  i n  A S  0 9 . 4 5 . 1 7 0 ,  a n  a c t i o n  
c a n n o t  b e  m a i n t a i n e d  for t h e  f o r e c l o s u r e  o f  
t h e  l i e n  u n l e s s  j u d g m e n t  is g i v e n  i n  t h a t  

a c t i o n  t h a t  t h e  p l a i n t i f f  r e c o v e r  t h e  d e b t  o r  
a p a r t  o f  it, a n d  a n  e x e c u t i o n  i s s u e d  i n  t h e  
a c t i o n  a g a i n s t  t h e  p r o p e r t y  o f  t h e  d e f e n d a n t  
is r e t u r n e d  u n s a t i s f i e d  in w h o l e  o r  in p a r t .
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C o u n s e l l o r s  i s  n o t  l i a b l e  f o r  p a y m e n t ;  t h e r e f o r e ,  t h e  C o n r a d s  are 

e n t i t l e d  t o  s u e  o n  t h e  n o t e  o r  f o r e c l o s e  j u d i c i a l l y  u n l e s s  the

d e e d  o f  t r u s t  p r o v i d e s  o t h e r w i s e .

C o u n s e l l o r s  a r g u e  t h a t  P a r a g r a p h  B6 o f  t h e  d e e d  of 

t r u s t  l i m i t s  t h e  C o n r a d s '  r e m e d y  to n o n j u d i c i a l  f o r e c l o s u r e :

U p o n  d e f a u l t  b y  T r u s t o r  i n  p a y m e n t  o f  
a n y  i n d e b t e d n e s s  s e c u r e d  h e r e b y  o r  i n
p e r f o r m a n c e  o f  a n y  a g r e e m e n t  h e r e u n d e r ,  a l l  
s u m s  s e c u r e d  h e r e b y  shall i m m e d i a t e l y  b e c o m e  
d u e  a n d  p a y a b l e  a t  t h e  o p t i o n  o f  t h e
B e n e f i c i a r y .  I n  the e v e n t  o f  d e f a u l t
B e n e f i c i a r y  s h a l l  e x e c u t e  o r  c a u s e  t h e  
T r u s t e e  t o  e x e c u t e  a w r i t t e n  n o t i c e  o f  s u c h  
d e f a u l t  a n d  o f  h i s  e l e c t i o n  t o  c a u s e  t o  b e  
s o l d  t h e  h e r e i n  d e s c r i b e d  p r o p e r t y  t o  s a t i s f y  
t h e  o b l i g a t i o n  h e r e o f ,  a n d  s h a l l  c a u s e  s u c h  
n o t i c e  t o  b e  r e c o r d e d  in t h e  o f f i c e  o f  t h e  
r e c o r d e r  o f  e a c h  r e c o r d i n g  p r e c i n c t  w h e r e i n  
s a i d  r e a l  p r o p e r t y  o f  [sic] s o m e  p a r t  t h e r e o f  

is s i t u a t e d .

( E m p h a s i s  a d d e d ) . C o u n s e l l o r s  r e a s o n s  t h a t  t h e  l a n g u a g e  

" B e n e f i c i a r y  s h a l l  e x e c u t e "  m u s t  be c o n s t r u e d  a s  a l i m i t a t i o n  on 

the C o n r a d s '  r i g h t  t o  d o  a n y t h i n g  e l s e . ^  H o w e v e r ,  w e  b e l i e v e  

th a t  t h e  o n l y  l o g i c a l  i n t e r p r e t a t i o n  o f  t h i s  l a n g u a g e  r e q u i r e s  

the C o n r a d s  t o  e x e c u t e  t h e  n o t i c e  o n l y  a f t e r  t h e y  h a v e  " e l e c t e d "  

the r e m e d y  o f  n o n  j u d i c i a l  f o r e c l o s u r e *  T h e  C o n r a d s  a r e  e n t i t l e d  

to e x e r c i s e  a n y  o t h e r  r e m e d i e s  p e r m i t t e d  b y  law.

W e  c o n c l u d e  t h a t  t h e  d e e d  o f  t r u s t  d o e s  n o t  l i m i t  the 

C o n r a d s  t o  t h e  r e m e d y  o f  n o n j u d i c i a l  f o r e c l o s u r e .  T h e  t r u s t  d e e d

• 3. S e e  F o w l e r  v. C i t y  o f  A n c h o r a g e ,  5 8 3  P . 2 d  8 1 7 ,  820
(Alaska 1 9 7 8 )  (" U n l e s s  t h e  c o n t e x t  o t h e r w i s e  i n d i c a t e s ,  t h e  u s e  

of t h e  w o r d  ' s h a l l '  d e n o t e s  a m a n d a t o r y  i n t e n t . " )
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does n o t  e x p r e s s l y  p r e c l u d e  a suit o n  t h e  n o t e .  T h e  f a c t  t h a t  a

c r e d i t o r  m a y  f o r e c l o s e  n o n  j u d i c i a l l y  d o e s  n o t  i m p l y  t h a t  it may

4
not f o r e c l o s e  j u d i c i a l l y .  Because t h e  C o n r a d s '  r e m e d i e s  we r e  

not e x p r e s s l y  w a i v e d  i n  t h e  no t e  or d e e d  o f  t r u s t ,  t h e y  h a d  the 

right t o  s u e  o n  t h e  n o t e  o r  .foreclose t h e  s e c u r i t y .  T h e r e f o r e ,  

the s u p e r i o r  c o u r t  e r r e d  as a m a t t e r  o f  l a w  w h e n  i t  e n t e r e d  

s u m m a r y  j u d g m e n t  a g a i n s t  t h e  C o nrads o n  t h e i r  r i g h t  t o  s u e  o n  the 

note.^

4. A S  3 4 . 2 0 . 0 7 0  (a) p r o v i d e s  i n  p a r t :

I f  a d e e d  o f  t r u s t  is e x e c u t e d  c o n v e y i n g  
r e a l  p r o p e r t y  l o c a t e d  in t h e  s t a t e  t o  a 
t r u s t e e  a s  s e c u r i t y  for t h e  p a y m e n t  o f  a n  
i n d e b t e d n e s s  a n d  t h e  deed p r o v i d e s  t h a t  i n  
c a s e  o f  d e f a u l t  o r  n o n c o m p l i a n c e  w i t h  t h e  

t e r m s  o f  t h e  t r u s t ,  the t r u s t e e  m a y  s e l l  t h e  
p r o p e r t y  f o r  c o n d i t i o n  b r o k e n ,  t h e  t r u s t e e ,  
i n  a d d i t i o n  t o  t h e  right o f  f o r e c l o s u r e  a n d  
s a l e , m a y  e x e c u t e  t h e  t r u s t  b y  s a l e  o f  t h e  
p r o p e r t y ,  u p o n  t h e  c o n d i t i o n '  a n d  i n  t h e  

m a n n e r  s e t  f o r t h  in the a « = e d  o f  t r u s t ,  
w i t h o u t  f i r s t  sec u r i n g  a  d e c r e e  o f  
f o r e c l o s u r e  a n d  o r d e r  of s a l e  f r o m  t h e  c o u r t ,

( E m p h a s i s  a d d e d )  .

5. T h e  s u p e r i o r  court a p p e a r e d  c o n c e r n e d  t h a t  the 
C o n r a d s  f i l e d  s u i t  o n  t h e  n o t e  w i t h o u t  p r o v i d i n g  C o u n s e l l o r s  any 
n o t i c e  o f  d e f a u l t .  P a r a g r a p h  B6 of t h e  d e e d  o f  t r u s t  r e q u i r e s  

the C o n r a d s  t o  r e c o r d  a n o t i c e  of d e f a u l t  a s  o n e  o f  t h e  ste p s  
l e a d i n g  t o  n o n  j u d i c i a l  f o r e c l o s u r e .  H o w e v e r ,  n o  n o t i c e  is 
r e q u i r e d  i f  t h e  C o n r a d s  p u r s u e  o n e  o f  t h e  o t h e r  r e m e d i e s  

a v a i l a b l e  t o  t h e m  a s  s e c u r e d  c r e d i t o r s .  S e e  S m i t h  v. C e r t i f i e d  
Realty, 5 8 5  P . 2 d  2 9 3  , 2 9 4  (Colo. App. 1 9 7 8 ) ,  a f f ’ d , 5 7 5  P . 2 d  1043 
(Colo. 1 9 7 9 )  ( d e b t o r  h a s  n o  e q u i t a b l e  r i g h t  t o  c u r e  d e f a u l t  in an 

acti o n  b r o u g h t  s o l e l y  o n  a p r o m i s s o r y  n o t e )  .
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1 1 1 . C G V p R n  II: IS T H E  C R E D I T O R S '  C L A I M  F O R  J U D I C I A L  F O R E C L O S U R E
P R E C L U D E D  BY TriE P R I O R  SUIT O N  T H E  N O T E ?

C o u n s e l l o r s  a r g u e s  that t h e  C o n r a d s '  c l a i m  f o r  j u d i c i a l  

f o r e c l o s u r e  is p r e c l u d e d  b y  t h e  j u d g m e n t  o n  t h e  n o t e .  T h e  

C o n r a d s  c o n t e n d  t h a t  j u d i c i a l  f o r e c l o s u r e  w a s  n o t  a d d r e s s e d  in 

C o n r a d  I .

W e  d e s c r i b e d  t h e  c l a i m  p r e c l u s i v e  e f f e c t  o f  a p r i o r
♦ *

j u d g m e n t  i n  S t a t e  v. S m i t h , 720 P . 2 d  40, 41 ( A l a s k a  1986), as 

f o l l o w s :

U n d e r  t h e  d o c t r i n e  o f  r e s  j u d i c a t a  
( c l a i m  p r e c l u s i o n )  , a j u d g m e n t  o n  t h e  m e r i t s  
o f  a  c o n t r o v e r s y  b a r s  s u b s e q u e n t  s u i t s  
b e t w e e n  t h e  s a m e  p a r t i e s  a s s e r t i n g  t h e  s a m e  
c l a i m  f o r  r e l i e f  w h e n  t h e  m a t t e r  r a i s e d  w a s  
o r  c o u l d  h a v e  b e e n  d e c i d e d  i n  t h e  f i r s t  s u i t .
P a n k r a t z  v. S t a t e ,  D e p a r t m e n t  o f  H i g h w a y s ,
6 5 2  P . 2 d  68, 74 ( A l a s k a  1 9 8 2 ) ;  C a l h o u n  v.
G r e e n i n g , 6 3 6  P . 2d 69, 7 1 - 7 2  ( A l a s k a  1 9 8 1 ) .
T h e  R e s t a t e m e n t  (Second) o f  J u d g m e n t s  § 24(a)

(1982) s t a t e s  t h a t  the c l a i m  e x t i n g u i s h e d  b y  
t h e  f i r s t  j u d g m e n t :

i n c l u d e s  a l l  r i g h t s  o f  t h e  p l a i n t i f f  to 
r e m e d i e s  a g a i n s t  t h e  d e f e n d a n t  w i t h  
r e s p e c t  t o  all o r  a n y  p a r t  o f  t h e
t r a n s a c t i o n ,  or s e r i e s  o f  c o n n e c t e d
t r a n s a c t i o n s ,  out o f  w h i c h  t h e  a c t i o n  

a r o s e .

A  m e r e  c h a n g e  i n  the l e g a l  t h e o r y  a s s e r t e d  
w i l l  n o t  a v o i d  t h e  p r e c l u s i v e  e f f e c t  o f  t h e  
f i r s t  j u d g m e n t .  P a n k r a t z , 6 5 2  P . 2 d  a t  74.

A r g u a b l y ,  C o n r a d  I I  i s  b a r r e d  u n d e r  t h i s  r e a s o n i n g .  C o n r a d  I 

i n v o l v e d  t h e  s a m e  p a r t i e s  a n d  r e s u l t e d  in a j u d g m e n t  o n  t h e  m e r­

it s .  T h e  C o n r a d s  c o u l d  have j o i n e d  a c l a i m  f o r  j u d i c i a l
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f o r e c l o s u r e  w i t h  t h e i r  c l a i m  f o r  j u d g m e n t  o n  t h e  n o t e .  T h u s ,  it 

is i r r e l e v a n t  w h e t h e r  t h e  C o n r a d  I c o u r t  r u l e d  o n  t h i s  i s s u e . 6

O n  t h e  o t h e r  h a n d ,  t h e  c o m m o n  l a w  p e r m i t s  a c r e d i t o r  to 

j u d i c i a l l y  f o r e c l o s e  a s e c u r i t y  f o l l o w i n g  a n  a c t i o n  o n  t h e  n o t e .  

E . g . , F o o t h i l l s  H o l d i n g  C o r p .  v. T u l s a  R i g ,  R e e l  & M f g . , 3 9 3  P . 2d 

74 9 ,  7 5 1  (Colo. 1 9 6 4 ) ;  B e r g  v. L i b e r t y  F e d .  S a v .  & L o a n  A s s ' n , 

4 2 8  A . 2 d  3 4 7 ,  3 4 8 - 4 9  ( D e l . .J.981) ; K l o n d i k e ,  Inc. v. B l a i r , 211 

So. 2 d  41, 4 2 - 4 3  (Fla. A p p .  1 9 6 8 ) .  M o r e o v e r ,  A S  0 9 . 4 5 . 2 0 0

p e r m i t s  a n  a c t i o n  f o r  j u d i c i a l  f o r e c l o s u r e  "a f t e r  t h e  p e n d e n c y  o f  

a n  a c t i o n  f o r  t h e  r e c o v e r y  o f  a [ s e c u r e d ]  d e b t , "  p r o v i d e d  t h a t  

t h e  c r e d i t o r  p r e v a i l s  i n  t h e  p r i o r  a c t i o n  a n d  i t s  j u d g m e n t

7
r e m a i n s  u n s a t i s f i e d  i n  w h o l e  o r  m  p a r t .

W e  b e l i e v e  t h a t  t h i s  s i t u a t i o n  i s  b e s t  v i e w e d  a s  a n  

e x p r e s s  s t a t u t o r y  e x c e p t i o n  t o  g e n e r a l  p r i n c i p l e s  o f  r e s  

j u d i c a t a .  A  c r e d i t o r  n e e d  n o t  j o i n  i t s  c l a i m  f o r  j u d i c i a l  

f o r e c l o s u r e  i n  t h e  s u i t  f o r  r e c o v e r y  o n  t h e  n o t e  a t  t h e  r i s k  o f  

l o s i n g  i t s  s e c u r i t y .  I n  o n e  s e n s e ,  t h e  s u b s e q u e n t  f o r e c l o s u r e  

m a y  b e  c o n s i d e r e d  a  s p e c i a l  f o r m  o f  e x e c u t i o n  o n  t h e  p r i o r

6. T o  t h e  e x t e n t  t h a t  C o u n s e l l o r s  a r g u e s  t h a t  t h i s  

i s s u e  i s  p r e c l u d e d  b y  C o n r a d  I, i t  i £  r e l e v a n t  w h e t h e r  t h e  f i r s t  
c o u r t  r u l e d  o n  t h e  j u d i c i a l  f o r e c l o s u r e  q u e s t i o n .  W e  a g r e e  w i t h  
t h e  C o n r a d s  t h a t  t h e  s u p e r i o r  c o u r t  d i d  n o t  r u l e  t h a t  t h e  C o n r a d s  
a r e  l i m i t e d  t o  n o n j u d i c i a l  f o r e c l o s u r e ;  d e s p i t e  C o u n s e l l o r s '  b e s t  
e f f o r t s  t o  o b t a i n  a d e c i s i o n  o n  t h i s  q u e s t i o n ,  t h e  c o u r t  l e f t  i t  
u n r e s o l v e d .

7. S e e  A S  0 9 . 4 5 . 2 0 0 ,  s u p r a  n o t e  2
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j u d g m e n t  f o r  t h e  c r e d i t o r .  U n d e r  A S  0 9 . 4 5 . 2 0 0 ,  t h e  c r e d i t o r  m a y

g
b r i n g  t h e s e  c l a i m s  c o n s e c u t i v e l y .

T h e  d e c i s i o n  o f  t h e  s u p e r i o r  c o u r t  i n  F i l e  No. S - 1 9 9 6  

is R E V E R S E D ;  t h e  d e c i s i o n  i n  F i l e  N o .  S - 2 1 0 2  is A F F I R M E D .  T h e  

c a s e s  a r e  R E M A N D E D  t o  t h e  s u p e r i o r  c o u r t  f o r  f u r t h e r  p r o c e e d i n g s .  

T h e  C o n r a d s  m a y  e l e c t  w h e t h e r  t o  p r o c e e d  w i t h  t h e  s u i t  o n  t h e  

n o t e  o r  t h e  f o r e c l o s u r e .

8. H o w e v e r ,  w h e n  t h e  c r e d i t o r  r e s o r t s  f i r s t  to 

j u d i c i a l  f o r e c l o s u r e ,  f a i l u r e  t o  j o i n  i t s  c l a i m  f o r  a d e f i c i e n c y  
j u d g m e n t  m a y  r e s u l t  i n  c l a i m  p r e c l u s i o n .  S e e  A S  0 9 . 4 5 . 1 7 0 ;  s e e  
a l s o  D a r n e l l  v. D e n t o n ,  6 6 5  P . 2d 98 1 ,  9 8 3  (Ariz. A p p .  1 9 8 3 ) ;  b u t  
s e e  P e r p e t u a l  B l d g .  & L o a n  A s s ' n  v. B r a u n ,  2 4 2  S . E . 2 d  407 (S.C.

1 9 7 8 ) .
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to peimanent publication.
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C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .  [ B u r k e ,  

J u s t i c e ,  n o t  p a r t i c i p a t i n g . ]

C O M P T O N ,  J u s t i c e .



T h i s  a p p e a l  p r e s e n t s  t h r e e  q u e s t i o n s .  T h e  f i r s t  q u e s ­

t i o n  is w h e t h e r  a s e c u r e d  c r e d i t o r  i n i t i a l l y  m a y  i g n o r e  t h e  s e c u ­

r i t y  a n d  s u e  for a p e r s o n a l  j u d g m e n t  o n  t h e  u n d e r l y i n g  d e b t ,  a b ­

s e n t  a n  a g r e e m e n t  t o  t h e  c o n t r a r y .  T h e  s e c o n d  is w h e t h e r  t h e

c r e d i t o r  a g r e e d  t o  l i m i t  i t s  r e m e d y  t o  f o r e c l o s u r e  o f  t h e  s e c u r i­

ty. T h e  t h i r d  is w h e t h e r  t h e  s u i t  o n  t h e  d e b t  e x t i n g u i s h e s  t h e  

s e c u r i t y  a s  a m a t t e r  o f  l a w . #k

I. F A C T U A L  A N D  P R O C E D U R A L  B A C K G R O U N D

H a r o l d  M o e n i n g  a n d  R o n a l d  R i v a r d  b e c a m e  b u s i n e s s  a s s o­

c i a t e s  i n  1 9 8 3 .  P r i o r  t o  t h e i r  a s s o c i a t i o n ,  R i v a r d  w a s  t h e  s o l e  

s h a r e h o l d e r  o f  Q u e s t  E n t e r p r i s e s ,  In c .  ( Q u e s t ) .  M o e n i n g  a g r e e d  

t o  g u a r a n t e e  Q u e s t ' s  d e b t s  'to A l a s k a  M u t u a l  B a n k  (AMB) i n  e x ­

c h a n g e  f o r  a 4 0 %  i n t e r e s t  i n  t h e  b u s i n e s s . *

T o  e f f e c t u a t e  t h e  gu a r a n t e e , '  M o e n i n g  e x e c u t e d  a

2
$ 7 0 0 , 0 0 0  d e e d  o f  t r u s t  n o t e  i n  f a v o r  o f  A M B .  T h e  n o t e  w a s  s e­

c u r e d  b y  a d e e d  o f  t r u s t  o n  M o e n i n g 1s h o m e ,  a n d  o n  t h e  p r o p e r t y

w h i c h  o r i g i n a l l y  s e c u r e d  t h e  Q u e s t  o b l i g a t i o n s  e x t i n g u i s h e d  b y

t h e  c o n s o l i d a t i o n .  M o e n i n g  d e f a u l t e d .  L a t e r  M o e n i n g  e x e c u t e d  a 

s e c u r e d  p r o m i s s o r y  n o t e  f o r  $ 3 3 , 0 0 0  t o  g u a r a n t e e  t h e  d e b t  for

1. C o l l e e n  M o e n i n g  is a n a m e d  d e f e n d a n t  b e c a u s e  s h e  
c o - s i g n e d  m a n y  o f  t h e  o b l i g a t i o n s  w i t h  h e r  h u s b a n d  H a r o l d  

M o e n i n g .  '

2. T h e  p r i n c i p a l  w a s  p a y a b l e  o n  d e m a n d  i n  a s i n g l e  

i n s t a l l m e n t .  A b s e n t  a d e m a n d ,  t h e  n o t e  w a s  d u e  o n  M a y  7, 1985.



p r o p e r t y  p u r c h a s e d  b y  Q u e s t  i n  P e t e r s  C r e e k .  M o e n i n g  d e f a u l t e d  

o n  t h i s  n o t e  as w e l l .

A M B  f i l e d  a c o m p l a i n t  a g a i n s t  M o e n i n g  s e e k i n g  a p e r s o n ­

a l  j u d g m e n t  o n  t h e  n o t e s .  I t  d i d  n o t  f o r e c l o s e  t h e  d e e d s  o f  

t r u s t  n o r  a t t e m p t  t o  e x e r c i s e  t h e  p o w e r  o f  sal e .  T h e  s u p e r i o r  

c o u r t  e n t e r e d  s u m m a r y  j u d g m e n t  f o r  A M B ,  c o n c l u d i n g  t h a t  A M B  h a d  

t h e  r i g h t  i n i t i a l l y  t o  i g n o r e  i t s  s e c u r i t y  a n d  s u e  o n  t h e  n o t e .  

T h e  c o u r t  e n t e r e d  a m o n e y  j u d g m e n t  f o r  $ 7 3 3 , 0 0 0  i n  p r i n c i p a l  d u e  

o n  t h e  n o t e s ,  p l u s  a c c r u e d  i n t e r e s t ,  c o s t s ,  a n d  a t t o r n e y ' s  f e e s .  

I n  a d d i t i o n ,  t h e  c o u r t  o r d e r e d  t h a t  t h e  n o t e s  s h o u l d  b e  f i l e d  

w i t h  t h e  c o u r t ,  m a r k e d  " C o n d i t i o n a l l y  C a n c e l l e d "  a n d ,  " i f  

s u b s e q u e n t  e x e c u t i o n  o n  t h e  j u d g m e n t  d o e s  n o t  s a t i s f y  it, t h e  

a m o u n t  b y  w h i c h  i t  i s  n o t  s a t i s f i e d  m a y  f o r m  t h e  b a s i s  o f  

j u d i c i a l  o r  n o n - j u d i c i a l  f o r e c l o s u r e  o f  t h e  c o l l a t e r a l  s e c u r i n g  

t h e  p r o m i s s o r y  n o t e s . "

M o e n i n g  a p p e a l s  o n  t h e  g r o u n d s  t h a t  (1) a s  a m a t t e r  o f  

la w ,  A M B  m u s t  e x h a u s t  t h e  s e c u r i t y  f i r s t ;  (2) A M B  a g r e e d ,  t o  

e x h a u s t  t h e  s e c u r i t y  f i r s t ;  a n d  (3) A M B  w a i v e d  i t s  s e c u r i t y  b y

4
s u i n g  o n  t h e  n o t e s .  F o r  t h e  r e a s o n s  h e r e i n a f t e r  s e t  f o r t h ,  w e  

a f f i r m  t h e  j u d g m e n t  o f  t h e  s u p e r i o r  c o u r t .

3

3. T h e  n o t e  w a s  s e c u r e d  b y  a d e e d  o f  t r u s t  i d e n t i c a l

t o  t h a t  s e c u r i n g  t h e  $ 7 0 0 , 0 0 0  n o t e .  T h e  t r u s t  d e e d  is n o t  p a r t

o f  t h e  r e c o r d .

4. M o e n i n g  a l s o  a r g u e s  t h a t  A M B  f a i l e d  t o  j o i n

i n d i s p e n s a b l e  p a r t i e s  ( R i v a r d  a n d  Q u e s t ) .  A l a s k a  R. C i v .  P.
1 9 ( b ) .  T h i s  is a n  a c t i o n  t o  c o l l e c t  a d e b t .  N e i t h e r  R i v a r d  n o r

( F o o t n o t e  C o n t i n u e d )
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II. T H E  R I G H T S  O F  A  S E C U R E D  C R E D I T O R

M o e n i n g  a r g u e s  t h a t  a s e c u r e d  c r e d i t o r  m a y  n o t  i g n o r e  

t h e  s e c u r i t y  a n d  s u e  o n  t h e  u n d e r l y i n g  o b l i g a t i o n ;  it m u s t  f i r s t  

e x h a u s t  t h e  s e c u r i t y .  A M B  c o n t e n d s  t h a t  a s e c u r e d  c r e d i t o r  h a s  

t h e  o p t i o n  t o  f o r e c l o s e  o r  s u e  o n  t h e  n o t e ,  a n d  t h a t  i t  m a y  p u r ­

su e  t h e s e  r e m e d i e s  c o n c u r r e n t l y  o r  c o n s e c u t i v e l y .

S t a t u t e s  p r o v i d e  a „s e c u r e d  c r e d i t o r  w i t h  a v a r i e t y  o f  

r e m e d i e s  w h e n  t h e  d e b t o r  d e f a u l t s .  F o r  e x a m p l e ,  t h e  c r e d i t o r  m a y

b r i n g  a n  a c t i o n  f o r  j u d i c i a l  f o r e c l o s u r e .  A S  0 9 . 4 5 . 1 7 0 . 5 T h e

c r e d i t o r  i s  t h e n  e n t i t l e d  t o  a d e f i c i e n c y  j u d g m e n t  a g a i n s t  t h e  

d e b t o r ,  ^ d . ; S m i t h  v. S h o r t a l l , 7 3 2  P . 2 d  5 4 8 ,  5 4 9  ( A l a s k a  1 9 8 7 ) ;  

S u b e r  v. A l a s k a  S t a t e  B o n d  C o m m . ,  4 1 4  P . 2 d  5 4 6 ,  5 5 5 - 5 6  ( A l a s k a

( F o o t n o t e  C o n t i n u e d )

Q u e s t  w a s  a p a r t y  t o  t h e  n o t e  a n d  n e i t h e r  h a s  a n  i n t e r e s t  i n  t h i s  
l a w s u i t .  C i v i l  R u l e  19( a )  (2). M o r e o v e r ,  t h e i r  a b s e n c e  d o e s  n o t  
p r e c l u d e  g r a n t i n g  c o m p l e t e  r e l i e f  b e t w e e n  M o e n i n g  a n d  A M B .  C i v i l  
R u l e  19(a) (1). T h e  f a c t  t h a t  M o e n i n g  m a y  h a v e  c l a i m s  a g a i n s t  
R i v a r d  a r i s i n g  f r o m  o t h e r  a g r e e m e n t s ,  o r  u h a t  R i v a r d  a n d  Q u e s t  
m a y  h a v e  i n t e r e s t s  o f  r e c o r d  i n  t h e  s e c u r i t y ,  d o e s  n o t  r e n d e r  
t h e m  i n d i s p e n s a b l e  t o  A M B ' s  s u i t  o n  t h e  n o t e .

5. A S  0 9 . 4 5 . 1 7 0  p r o v i d e s :

A  p e r s o n  h a v i n g  a l i e n  u p o n  r e a l  
p r o p e r t y ,  o t h e r  t h a n  t h a t  o f  a j u d g m e n t ,  
w h e t h e r  c r e a t e d  b y  m o r t g a g e  o r  o t h e r w i s e ,  t o  
s e c u r e  a d e b t  o r  o t h e r  o b l i g a t i o n  m a y  b r i n g  

a n  a c t i o n  t o  f o r e c l o s e  t h e  l i e n .  I n  t h e  
a c t i o n ,  t h e  c o u r t  m a y  d i r e c t  t h e  s a l e  o f  t h e  
e n c u m b e r e d  p r o p e r t y  o r  a p o r t i o n  o f  i t  a n d  
t h e  a p p l i c a t i o n  o f  t h e  p r o c e e d s  o f  t h e  s a l e  

t o  t h e  p a y m e n t  o f  c o s t s ,  e x p e n s e s  o f  s a l e ,  
a n d  t h e  a m o u n t  d u e  t h e  p l a i n t i f f .  T h e  
j u d g m e n t  s h a l l  also, d e t e r m i n e  t h e  p e r s o n a l
l i a b i l i t y  n f  a d & fgnria n t  f o r  t h e  p a y m e n t  o f
t h e "  d e b t  s e c u r e d  b y  t h e  l i e n  a n d  b e  e n t e r e d  (J

a c c o r d i n g l y , .
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1 9 6 6 ) .  T h e  d e b t o r  h a s  a s t a t u t o r y  r i g h t  o f  r e d e m p t i o n  f o r  t w e l v e  

m o n t h s  a f t e r  t h e  s a l e  is c o n f i r m e d .  A S  0 9 . 4 5 . 1 9 0 ,  0 9 . 3 5 . 2 5 0 .

T h e  c r e d i t o r  m a y  e l e c t  to c o n d u c t  a n o n j u d i c i a l  f o r e­

c l o s u r e  s a l e  i f  t h e  d e e d  o f  t r u s t  p r o v i d e s  f o r  t h i s  r e m e d y .  

S u b e r , 4 1 4  P . 2 d  a t  5 5 5 - 5 6 ;  A S  3 4 . 2 0 . 0 7 0  (a) .^ T h e  c r e d i t o r  is n o t  

e n t i t l e d  t o  a d e f i c i e n c y  j u d g m e n t  f o l l o w i n g  a n o n j u d i c i a l  f o r e­

c l o s u r e .  S m i t h , 7 3 2  P . 2 d  a t k 549; A S  3 4 . 2 0 . 1 0 0 . 7 T h e  d e b t o r  is 

n o t  e n t i t l e d  t o  r e d e e m  t h e  p r o p e r t y ,  u n l e s s  t h e  d e e d  o f  t r u s t  

p r o v i d e s  o t h e r w i s e .  A S  3 4 . 2 0 . 0 9 0 ( a ) .

6. A S  3 4 . 2 0 . 0 7 0 ( a )  p r o v i d e s  i n  p a r t :

I f  a d e e d  o f  t r u s t  is e x e c u t e d  c o n v e y i n g  
r e a l  p r o p e r t y  l o c a t e d  i n  t h e  s t a t e  t o  a 

t r u s t e e  a s  s e c u r i t y  f o r  t h e  p a y m e n t  o f  a n  
i n d e b t e d n e s s  a n d  t h e  d e e d  p r o v i d e s  t h a t  i n  
c a s e  o f  d e f a u l t  o r  n o n c o m p l i a n c e  w i t h  t h e  
t e r m s  o f  t h e  t r u s t ,  t h e  t r u s t e e  m a y  s e l l  t h e  
p r o p e r t y  f o r  c o n d i t i o n  b r o k e n ,  t h e  t r u s t e e ,  
i n  a d d i t i o n  t o  t h e  r i g h t  o f  f o r e c l o s u r e  a n d  
s a l e , m a y  e x e c u t e  t h e  t r u s t  b y  s a l e  o f  t h e  
p r o p e r t y ,  u p o n  t h e  c o n d i t i o n s  a n d  i n  t h e  
m a n n e r  s e t  f o r t h  i n  t h e  d e e d  o f  t r u s t ,  

w i t h o u t  f i r s t  s e c u r i n g  a d e c r e e  o f  
f o r e c l o s u r e  a n d  o r d e r  o f  s a l e  f r o m  t h e  c o u r t

( E m p h a s i s  a d d e d ) .

7. A S  3 4 . 2 0 . 1 0 0  p r o v i d e s :

W h e n  a s a l e  i s  m a d e  b y  a t r u s t e e  u n d e r  a 
d e e d  o f  t r u s t ,  a s  a u t h o r i z e d  b y  A S  3 4 . 2 0 . 0 7 0  
—  3 4 . 2 0 . 1 3 0 ,  n o  o t h e r  o r  f u r t h e r  a c t i o n  o r  

p r o c e e d i n g  m a y  b e  t a k e n  n o r  j u d g m e n t  e n t e r e d  
a g a i n s t  t h e  m a k e r  o r  t h e  s u r e t y  o r  g u a r a n t o r  
o f  t h e  m a k e r ,  o n  t h e  o b l i g a t i o n  s e c u r e d  b y  

t h e  d e e d  o f  t r u s t  f o r  a d e f i c i e n c y .
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S t a t u t e s  a l s o  r e f e r  t o  a n  a c t i o n  o n  t h e  u n d e r l y i n g  o b ­

l i g a t i o n .  A l a s k a  S t a t u t e  0 9 . 4 5 . 2 0 0  p r o v i d e s :

D u r i n g  o r  a f t e r  t h e  p e n d e n c y  o f  a n  
a c t i o n  f o r  t h e  r e c o v e r y  o f  a d e b t  s e c u r e d  b y  
a l i e n  m e n t i o n e d  i n  A S  0 9 . 4 5 . 1 7 0 ,  a n  a c t i o n  

c a n n o t  b e  m a i n t a i n e d  f o r  t h e  f o r e c l o s u r e  o f  
t h e  l i e n  u n l e s s  j u d g m e n t  is g i v e n  i n  t h a t  
a c t i o n  t h a t  t h e  p l a i n t i f f  r e c o v e r  t h e  d e b t  o r  
a  p a r t  o f  it, a n d  a n  e x e c u t i o n  i s s u e d  i n  t h e  
a c t i o n  a g a i n s t  t h e  p r o p e r t y  o f  t h e  d e f e n d a n t  
i s  r e t u r n e d  u n s a t i s f i e d  i n  w h o l e  o r  i n  p a r t .

T h e  c l e a r  i m p l i c a t i o n  o f  t h i s  s e c t i o n  i s  t h a t  t h e  c r e d i t o r  m a y  

s u e  d i r e c t l y  o n  t h e  n o t e  w i t h o u t  f i r s t  f o r e c l o s i n g  t h e  p r o p e r t y .  

M o r e o v e r ,  i f  t h e  c r e d i t o r  p r e v a i l s  i n  t h e  l e g a l  a c t i o n  a n d  c a n n o t  

s a t i s f y  t h e  j u d g m e n t  a g a i n s t  t h e  d e b t o r ' s  p e r s o n a l  p r o p e r t y ,  it 

m a y  t h e n  m a i n t a i n  a n  a c t i o n  f o r  j u d i c i a l  f o r e c l o s u r e  o f  t h e  s e c u­

r i t y .

T h e  s u p e r i o r  c o u r t  o r d e r  a l s o  p e r m i t s  A M B  t o  f o r e c l o s e  

n o n j u d i c i a l l y  i f  t h e  j u d g m e n t  o n  t h e  n o t e  i s  r e t u r n e d  u n s a t i s ­

f i e d .  M o e n i n g  a r g u e s  t h a t ,  e v e n  i f  A M B  i n i t i a l l y  m a y  i g n o r e  t h e  

s e c u r i t y ,  i t  m a y  n o t  f o r e c l o s e  n o n j u d i c i a l l y  a f t e r  o b t a i n i n g  a 

j u d g m e n t  o n  t h e  n o t e .

T h e  a n t i - d e f i c i e n c y  s t a t u t e  p r o h i b i t s  a d e f i c i e n c y  

j u d g m e n t  f o l l o w i n g  e x e r c i s e  o f  a  p o w e r  o f  s a l e ;  h o w e v e r ,  i t  d o e s  

n o t  p r e c l u d e  t h e  e x e r c i s e  o f  a p o w e r  o f  s a l e  f o l l o w i n g  a j u d g m e n t  

o n  t h e  n o t e .  A S  3 4 . 2 0 . 1 0 0 ,  s u p r a  n o t e  7. U n d e r  t h e  c o m m o n  l a w , 

a p r i o r  s u i t  o n  t h e  n o t e  d o e s  n o t  p r e c l u d e  s u b s e q u e n t  j u d i c i a l o r  

n o n j u d i c i a l  f o r e c l o s u r e  o f  t h e  s e c u r i t y .  F o o t h i l l s  H o l d i n g  C o r p .  

y. T u l s a  R i g ,  R e e l  & M f g . , 3 9 3  P . 2 d  7 4 9 ,  7 5 1  (Colo. 1 9 6 4 ) ;  B e r g

J L S -o J  •
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v. L i b e r t y  F e d .  S a v i n g s  & L o a n , 428 A . 2 d  347, 3 4 8 - 4 9  (Del. 1 9 8 1 ) ;  

K l o n d i k e ,  I n c .  v. B l a i r , 211 So. 2d 41 , 4 2 - 4 3  (Fla. A p p .  1 9 6 8 ) .  

T h e  d o c t r i n e  o f  e l e c t i o n  o f  r e m e d i e s  d o e s  n o t  a p p l y ,  b e c a u s e  

f o r e c l o s u r e  a n d  a s u i t  o n  t h e  n o t e  a r e  n o t  i n c o n s i s t e n t  r e m e d i e s .  

K l o n d i k e , 2 1 1  So. 2d a t  42; N o r w o o d  R e a l t y  v. F i r s t  F e d .  S a v i n g s  

& L o a n , 1 0 9  S . E .  2 d  844 (Ga. A p p .  1 9 5 4 ) ;  S k a c h  v. L y d o n , 3 0 6  N . E .  

2 d  48 2 ,  4 8 5  (111. A p p .  1 9 7 3 ) „  S e e  a l s o  55 A m .  J u r .  2d M o r t g a g e s  

§ 5 4 3 ,  a t  5 2 3  (1971).

W e  c o n c l u d e  t h a t  t h e  s t a t u t e s  p e r m i t  a s e c u r e d  c r e d i t o r  

i n i t i a l l y  t o  i g n o r e  t h e  s e c u r i t y  a n d  s u e  o n  t h e  n o t e .  O n c e  t h e  

c r e d i t o r  o b t a i n s  a p e r s o n a l  j u d g m e n t  w h i c h  is r e t u r n e d  u n s a t i s ­

f i e d  i n  w h o l e  o r  i n  p a r t ,  t h e  c r e d i t o r  m a y  j u d i c i a l l y  o r  

n o n j u d i c i a l l y  f o r e c l o s e  t h e  ' s e c u r i t y .

8. In S m i t h  v. S h o r t a l l , 7 3 2  P . 2d a t  54 9 ,  w e  h e l d  
t h a t  a s p o u s e  w h o  n o n j u d i c i a l l y  f o r e c l o s e d  a d e e d  o f  t r u s t  
s e c u r i n g  h e r  f o r m e r  h u s b a n d ' s  p r o p e r t y  d i v i s i o n  o b l i g a t i o n  w a s  
n o t  e n t i t l e d  t o  a d e f i c i e n c y  j u d g m e n t  u n d e r  A S  3 4 . 2 0 . 1 0 0 .  In 
d i c t a  w e  s t a t e d :

T h e  o b l i g a t i o n  w a s  e v i d e n c e d  b y  a p r o m i s s o r y  
n o t e  a n d  s e c u r e d  b y  a d e e d  o f  t r u s t .  W h e n  
( D e b t o r ]  d e f a u l t e d  o n  t h e  o b l i g a t i o n ,  [ C r e d i­
tor ]  h a d  s e v e r a l  o p t i o n s .  S h e  c o u l d  h a v e  

w a i v e d  t h e  s e c u r i t y  o f  t h e  d e e d  o f  t r u s t  a n d  
s u e d  o n  t h e  n o t e .  Or, s h e  c o u l d  h a v e  b r o u g h t  

a n  a c t i o n ,t o  j u d i c i a l l y  f o r e c l o s e  t h e  d e e d  o f  
t r u s t ,  r e t a i n i n g  t h e  r i g h t  to r e c o v e r  a 
d e f i c i e n c y  j u d g m e n t .  A S  0 9 . 4 5 . 1 7 0 ;  S u b e r  v.
A l a s k a  S t a t e  B o n d  C o m m i t t e e , 414 P . 2 d  546,

5 5 5  ( A l a s k a  1 9 6 6 ) .  I n s t e a d ,  [ C r e d i t o r ]  

e l e c t e d  t h e  r e m e d y  o f  n o n - j u d i c i a l  f o r e c l o­
s u r e .  B y  e l e c t i n g  t h i s  r e m e d y ,  [ C r e d i t o r ]  
l o s t  h e r  r i g h t  to r e c o v e r  a d e f i c i e n c y  

j u d g m e n t  a g a i n s t  [ D e b t o r ] .

( F o o t n o t e  C o n t i n u e d )
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W h e n  a n o t e  is e x e c u t e d  a n d  s e c u r e d  b y  a d e e d  o f  t r u s t ,  

t h e  d o c u m e n t s  arc* r e a d  a n d  c o n s t r u e d  t o g e t h e r  a s  o n e  c o n t r a c t  to 

a s c e r t a i n  t h e  p a r t i e s '  i n t e n t .  I n  r e  S u t t o n  I n v . , 266 S . E . 2 d

68 6 ,  6 8 9  (N.C. A p p .  1 9 8 0 ) ,  r e v ,  d e n i e d , 3 0 1  N . C .  90 (1980);

H e r r i n g t o n  v. M u r p h y , 4 4 6  P . 2 d  5 9 5 ,  5 9 7  (Okla. 1 9 6 8 ) .  T h e  c o n ­

t r a c t  i s  i n t e r p r e t e d  t o  give,, e f f e c t  t o  t h e  r e a s o n a b l e  e x p e c t a­

t i o n s  o f  t h e  p a r t i e s ,  l o o k i n g  t o  t h e  l a n g u a g e  o f  t h e  c o n t r a c t ,  

t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  i t s  a d o p t i o n ,  a n d  c a s e  l a w  i n t e r­

p r e t i n g  s i m i l a r  a g r e e m e n t s .  C r a i g  T a y l o r  E q u i p ,  v. P e t t i b o n e  

C o r p .  , 6 5 9  P . 2 d  5 9 4 ,  5 9 7  ( A l a s k a  1 9 8 3 ) .  A m b i g u i t i e s  a r e  c o n ­

s t r u e d  i n  f a v o r  o f  t h e  d e b t o r .  P a t t o n  v. F i r s t  F e d .  Sav. & L o a n  

A s s ' n , 5 7 8  P . 2 d  1 5 2 ,  1 5 6  (Ariz. 1 9 7 8 ) .

A n y  a g r e e m e n t  b e t w e e n  t h e  p a r t i e s  t h a t  t h e  c r e d i t o r  

w i l l  riot s e e k  a  d e f i c i e n c y  j u d g m e n t  a n d  w i l l  l o o k  o n l y  t o  t h e  s e­

c u r i t y  is e n f o r c e a b l e .  S t e r n  v. I t k i n  B r o s . , 3 8 5  N . Y . S . 2 d  753,

g
754 (N.Y. S u p .  1 9 7 5 ) .  S u c h  a n  a g r e e m e n t  i s  e n f o r c e d  e v e n  w h e n

t h e  s e c u r i t y  i s  d e s t r o y e d  b y  f o r e c l o s u r e  o f  a s u p e r i o r  lie n .  T h e

III. T H E  P A R T I E S '  A G R E E M E N T

( F o o t n o t e  C o n t i  ued)

I d . W e  d i s a p p r o v e  o f  t h i s  d i c t a  i n s o f a r  a s  i t  s u g g e s t s  t h a t  a 
s u i t  o n  t h e  n o t e  c o n s t i t u t e s  a l e g a l  w a i v e r  o f  t h e  s e c u r i t y .

9. A  r i d e r  t o  t h e  S t e r n  m o r t g a g e  p r o v i d e d  i n  p a r t :

O n  d e f a u l t  h e r e u n d e r ,  n o  d e f i c i e n c y  j u d g m e n t  
s h a l l  b e  s o u g h t ,  r e n d e r e d  o r  e n t e r e d  a g a i n s t  
t h e  m o r t g a g o r  a n d  m o r t g a g e e s  w i l l  l o o k  o n l y  

t o  t h e  m o r t g a g e d  p r e m i s e s .

385 N . Y . S . 2 d  a t  754.
-8-
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----

f o r m e r l y  s e c u r e d  i n f e r i o r  c r e d i t o r  is n o t  e n t i t l e d  to sue o n  the 

no te. L a c l e d e  Inv. Corp. v. K a i s e r ; 596 S . W . 2 d  36, 39 (Mo. App. 

1 9 8 0 ) .10

T h e  $ 7 0 0 , 0 0 0  o b l i g a t i o n  w a s  e v i d e n c e d  b y  a " d eed o f

t r u s t  n o t e . "  B y  its t e r m s ,  M o e n i n g  e x p r e s s l y  p r o m i s e d  to p a y

p r i n c i p a l  a n d  i n t e r e s t .  T h e  n o t e  a l s o  stated:

[ E ] v e r y  p a r t y  s i g n i n g  . . . t h i s  n o t e  h e r e b y  
. . . b i n d s  him s e l f "  t h e r e o n  as a p r i n c i p a l ,  .
. . a n d  p r o m i s e s ,  i f  th i s  n o t e  is n o t  t i m e l y  
p a i d  a n d  is p l a c e d  in  the h a n d s  o f  a n  a t t o r­
n e y  f o r  c o l l e c t i o n ,  o r  s u i t  is b r o u g h t  
h e r e o n , to p a y  a l l  c o s t s  o f  c o l l e c t i o n ,  
i n c l u d i n g  r e a s o n a b l e  a t t o r n e y ' s  fees.

(E m p h a s i s  a d d e d ) . T h e  n o t e  c o n s t i t u t e s  a p e r s o n a l  o b l i g a t i o n  o f

M o e n i n g .  I t  d o e s  n o t  p r e c l u d e  A M B  f r o m  s u i n g  d i r e c t l y  o n  t h e

n o t e .

T h e  $ 3 3 , 0 0 0  d e b t  is e v i d e n c e d  b y  a " s i n g l e  p a y m e n t  

p r o m i s s o r y  n o t e "  in  w h i c h  M e a n i n g  e x p r e s s l y  p r o m i s e d  to p a y  p r i n­

c i p a l  a n d  i n t e r e s t .  In c a s e  o f  d e f a u l t ,  M o e n i n g  a g r e e d  to p a y  

A M B ' s  c o l l e c t i o n  c o s t s  a n d  a t t o r n e y ' s  fees. It d o e s  n o t  l i m i t  

A M B ' r  a b i l i t y  to sue M o e n i n g .

10. T h e  K a i s e r  n o t e  c o n t a i n e d  the f o l l o w i n g  p r o v i s i o n :

No  p e r s o n a l  l i a b i l i t y  s h a l l  b e  a s s e r t e d  
o r  b e  e n f o r c e a b l e  a g a i n s t  t h e  m a k e r ,  it b e i n g  
i n t e n d e d  t h a t  t h e  s o l e  r e m e d y  o f  t h e  h o l d e r  
h e r e o f  b e  b y  t h e  f o r e c l o s u r e  o f  t h e  D e e d  o f  
T r u s t  a n d  S e c u r i t y  A g r e e m e n t  . . . .

5 9 6  S . W . 2 d  a t  39 n . l .
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T h e  d e e d s  o f  t r u s t  s e c u r i n g  the l o ans c o n t a i n  a p o w e r  

o f  s a l e  p r o v i s i o n  p e r m i t t i n g  n o n j u d i c i a l  f o r e c l o s u r e .  T h e  t r u s t  

d e e d s  a l s o  e x p r e s s l y  a l l o w  j u d i c i a l  f o r e c l o s u r e . ^  T h e y  do not 

l i m i t  the c r e d i t o r ' s  r i g h t  to i g n o r e  the s e c u r i t y  a n d  sue o n  the 

note.

IV. C A N C E L L I N G  T H E  N O T E S  AND,. T R U S T  D E E D S

W h e n  A M B  s u b m i t t e d  a p r o p o s e d  j u d g m e n t  o n  t h e  notes,

M o e n i n g  o b j e c t e d  b e c a u s e  t h e  j u d g m e n t  d i d  n o t  i n c l u d e  an  o r d e r

12
c a n c e l l i n g  t h e  n o t e s  a n d  d e e d s  o f  t r u s t  u n d e r  C i v i l  R u l e  7 8 (d). 

A M B  s u b m i t t e d  t h e  o r i g i n a l  n o t e s  to the c o u r t ,  b u t  d i d  n o t  s u b m i t  

t h e  t r u s t  d e e d s .  A M B  r e q u e s t e d  t h a t  t h e  n o t e s  n o t  b e  c a n c e l l e d  

i n  c a s e  t h e  p e r s o n a l  j u d g m e n t  w a s  r e t u r n e d  u n s a t i s f i e d .  T h e  s u­

p e r i o r  c o u r t  o r d e r e d  t h a t  the n o t e s  b e  m a r k e d  " C o n d i t i o n a l l y

11. T h e  t r u s t  d e e d  s t a t e s  in p a rt:

In  t h e  e v e n t  t h a t  t h i s  D e e d  o f  T r u s t  is 
f o r e c l o s e d  as a m o r t g a g e  a n d  s a i d  p r o p e r t y  
s o l d  as a f o r e c l o s u r e  s a l e  [the p u r c h a s e r s  
m a y  m a k e  n e c e s s a r y  r e p a i r s  o r  a l t e r a t i o n s ]  .

12. A l a s k a  R. Civ. P. 78(d) p r o v i d e s :

In a l l  c a s e s  in w h i c h  a j u d g m e n t  u p o n  a 
w r i t t e n  i n s t r u m e n t  is e n t e r e d ,  s u c h  
i n s t r u m e n t  s h a l l  b e  f i l e d  w i t h  t h e  co u r t ,  a n d  
u n l e s s  the c o u r t  o t h e r w i s e  o r d e r s ,  it s h a l l  
b e  c a n c e l l e d  b y  m a r k s  a n d  w r i t i n g  u p o n  its 
face. T h e  c l e r k  s h a l l  r e t a i n  the s a m e  in t h e  
files anless o t h e r w i s e  d i r e c t e d  b y  t h e  co u r t .



C a n c e l l e d . "  M o e n i n g  a r g u e s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  b y  

f a i l i n g  to  u n c o n d i t i o n a l l y  c a n c e l  the n o t e s  and t r u s t  d e e d s ,  

e n t e r i n g  t h e  o r d e r  w i t h o u t  a d e q u a t e  b r i e f i n g ,  a n d  e n t e r i n g  the 

o r d e r  a f t e r  t h e  n o t i c e  o f  a p p e a l  w a s  filed. • •

W h e n  j u d g m e n t  is e n t e r e d  o n  a w r i t t e n  i n s t r u m e n t ,  the 

i n s t r u m e n t  s h a l l  b e  f i l e d  w i t h  t h e  c o u r t  a n d  c a n c e l l e d  o n  its 

face, u n l e s s  t h e  c o u r t  o r d e r s  o t h e r w i s e .  C i v i l  R u l e  78(d). W e  

p e r c e i v e  n o  r e a s o n  w h y  a s e c u r e d  n o t e  s h o u l d  n o t  b e  s u b j e c t  to 

t h i s  g e n e r a l  r u l e .  T h e  n o t e  m e r g e s  w i t h  the j u d g m e n t ,  a n d  a n y  

f u r t h e r  p r o c e e d i n g s  w i l l  b e  t o  e n f o r c e  the j u d g m e n t  r a t h e r  t h a n  

the note.

In  c o n t r a s t ,  t h e  d e e d s  o f  t r u s t  s h o u l d  n e i t h e r  be  f i l e d

w i t h  t h e  c o u r t  n o r  c a n c e l l e d :

[A] j u d g m e n t  r e c o v e r e d  u p o n  a d e b t  s e c u r e d  b y  
a m o r t g a g e  d o e s  n o t  m e r g e  t h e  m o r t g a g e  n o r  
o p e r a t e  a s  a d i s c h a r g e ,  a b a n d o n m e n t ,  o r
r e l e a s e  o f  t h e  m o r t g a g e  e c u r i t y .

. . . T h e  m o r t g a g e  c o n t i n u e s  to s e c u r e  
s u c h  d e b t  a n d  is n o t  r e l e a s e d ,  d i s c h a r g e d ,  o r  
s a t i s f i e d  b y  a j u d g m e n t  o n  t h e  debt, n o te, o r
b o n d .  S u c h  j u d g m e n t  s t a n d s  s u b o r d i n a t e  to
t h e  m o r t g a g e  l i e n .

S i l v e r  v. W i l l i a m s , 175 A . 2 d  673, 676 (N.J. Super. Ct. Ch. Div.

1961) ( e m p h a s i s  i n  o r i g i n a l ) ,  r e v ' d  o n  o t h e r  g r o u n d s , 178 A . 2d

649 (N.J. S u p e r .  Ct. A p p .  Div. 1962) . In es s e n c e ,  t h e  c r e d i t o r

e n d s  u p  w i t h  a s e c u r e d  j u d g m e n t .

A l t h o u g h  t h e  s u p e r i o r  c o u r t  c o u l d  h a v e  s i m p l y  c a n c e l l e d

the n o t e s ,  it h a d  d i s c r e t i o n  u n d e r  t h e  r u l e  to o r d e r  o t h e r w i s e .
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T h e  c o n d i t i o n a l  c a n c e l l a t i o n  o r d e r  d o e s  n o t  c o n s t i t u t e  an a b u s e  

o f  t h a t  d i s c r e t i o n . 13

A F F I R M E D .

13. T h e  r e c o r d  d o e s  n o t  s u p p o r t  M o e n i n g ' s  a s s e r t i o n  
t h a t  the c o n d i t i o n a l  c a n c e l l a t i o n  o r d e r  w a s  e n t e r e d  a f t e r  M o e n i n g  
f i l e d  a n o t i c e  o f  a p p e a l .  T h e  o r d e r  w a s  e n t e r e d  o n  J a n u a r y  7. 
T h e  n o t i c e  o f  a p p e a l  c o n t a i n s  a n  i n i t i a l  f i l i n g  s t a m p  o f  D e c e m b e r  
19; h o w e v e r ,  t h a t  s t a m p  w a s  c a n c e l l e d  a n d  the n o t i c e  s h ows a 
s e c o n d  s t a m p e d  f i l i n g  d a t e  o f  J a n u a r y  7.
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S B 3 9 2  - S e n a t o r  H a l f o r d  - "An A c t  r e l a t i n g  to  d e l i n q u e n t
l e a n s  o f  t h e  A l a s k a  I n d u s t r i a l  d e v e l o p m e n t  
A u t h o r i t y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S t a t u s :  H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e



C S S B 4 0 8  - S e n a t o r s  K e l l y  a n d  S t u r g u l e w s k i  - " A n  A c t  r e l a t i n g  to 
t h e  A l a s k a  S t a b i l i z a t i o n  A s s i s t a n c e  P r o g r a m ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S t a t u s ;  S e n a t e  F i n a n c e

E n d o r s e m e n t  q u a l i f i c a t i o n s ;
T h e  c o n c e p t  o f  a " B r i d g e  B a n k "  is c o n t a i n e d  in 
C S S B 4 0 8 . T h i s  l e g i s l a t i o n  o f f e r s  a p o t e n t i a l  f o r  
r e l i e v i n g  t h e  p r e s s u r e  o f  p r o p e r t y  m a n a g e m e n t  f o r  
p r i v a t e  f i n a n c i a l  i n s t i t u t i o n s  a n d  s o m e  s t a t e  
a g e n c i e s .  H o w e v e r  i t  s h o u l d  b e  s t r u c t u r e d  t o  
e n c o u r a g e  p r i v a t e  s e c t o r  m a n a g e m e n t ,  l i m i t e d  s t a t e  
c o n t r i b u t i o n s  a n d  p r o v i s i o n s  f o r  e v e n t u a l  r e p a y m e n t  
o f  t h e s e  c o n t r i b u t i o n s  b a c k  t o  t h e  sta t e .  T h i s  
c o n c e p t u a l  d o c u m e n t  s h o u l d  b e  r e f e r r e d  t o  s t a n d i n g  
c o m m i t t e e s  f o r  f u r t h e r  s t u d y  a n d  p r o c e s s i n g .

S S S B 4 7 1  - S e n a t o r  H a l f o r d  - " A n  A c t  e s t a b l i s h i n g  a p r o g r a m  in 
t h e  A l a s k a  I n d u s t r i a l  D e v e l o p m e n t  a n d  E x p o r t  
A u t h o r i t y  t o  g u a r a n t e e  b u s i n e s s  l o a n s  a n d  t o  
r e f i n a n c e  d e b t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S t a t u s ;  S e n a t e  F i n a n c e

E n d o r s e m e n t  q u a l i f i c a t i o n s :
T h e  c o m m i t t e e  e n d o r s e d  t h i s  l e g i s l a t i o n  a t  t h e  M a r c h  
16, 1 9 8 8  a n d  a d o p t e d  t h e  f o l l o w i n g  i n t e n t  a t  its 
m e e t i n g  o n  M a r c h  22, 1988. " T h e  b i l l  n e e d s  f u r t h e r  
r e f i n e m e n t  in t h e  S e n a t e  F i n a n c e  C o m m i t t e e  a n d  t h e  
S J C E R  r e c o m m e n d s  t h a t  t h e  F i n a n c e  C o m m i t t e e  r e v i e w  
s e t t i n g  a c a p  o r  m a x i m u m  l i m i t  on t h e  t o t a l  a m o u n t  of 
l o a n  f u n d s  t h a t  c a n  b e  g u a r a n t e e d  b y  A I D E A .  T h i s  
w i l l  p r e v e n t  u n c o n t r o l l a b l e  l i a b i l i t y  a t  s o m e  f u t u r e  
d a t e .  T h e  c o m m i t t e e  a l s o  r e c o m m e n d s  t h a t  A I D E A  
d e v e l o p e  g u i d e l i n e s  f o r  a l l o w i n g  p r i v a t e  f i n a n c i a l  
i n s t i t u t i o n s  t o  o f f e r  r e f i n a n c e d  d e b t  p a c k a g e s  as 
w e l l  as  g u i d e l i n e s  f o r  n e w  b u s i n e s s  l o a n s  t h a t  w i l l  
s t i m u l a t e  e c o n o m i c  g r o w t h .  F i n a l l y ,  in o r d e r  to  
e v a l u a t e  i t s  p r o g r e s s ,  t h e  c o m m i t t e e  s u g g e s t s  a 
s u n s e t  d a t e  on  t h e  A I D E A  l o a n  g u a r a n t e e  p r o g r a m . "

S S S B 4 7 4  - S e n a t o r  H a l f o r d  - " A n  A c t  i n c r e a s i n g  p r o p e r t y
e x e m p t i o n s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S t a t u s :  S e n a t e  F i n a n c e

S B 4 7 6 ( C R A ) - S e n a t o r  H a l f o r d  - " A n  A c t  c r e a t i n g  t h e  S u p p l e m e n t a l  
M u n i c i p a l  A s s i s t a n c e  F u n d  f o r  R a i l b e l t  c o m m u n i t i e s ;  
a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S t a t u s :  S e n a t e  F i n a n c e



S B 4 7 7  - C R A  C o m m i t t e e  - "An A c t  m a k i n g  a s p e c i a l
a p p r o p r i a t i o n  t o  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  f o r  s u p p l e m e n t a l  m u n i c i p a l  
a s s i s t a n c e  t o  R a i l b e l t  c o m m u n i t i e s ;  a n d  p r o v i d i n g  for 
a n  e f f e c t i v e  d a t e . "

S t a t u s :  S e n a t e  F i n a n c e

E n d o r s e m e n t  q u a l i f i c a t i o n s :
T h e  c o m m i t t e e  a d o p t e d  a n  a m e n d m e n t  t h a t  r e d u c e s  t h e  
a p p r o p r i a t i o n  a m o u n t  t o  $ 2 5 , 0 0 0 , 0 0 0 .

P r o p o s e d  - S e n a t o r  J o s e p h s o n  - " A n  A c t  r e l a t i n g  t o  j u d i c i a l  a n d  
n o n j u d i c i a l  f o r e c l o s u r e s . "

S t a t u s :  d r a f t

E n d o r s e m e n t  q u a l i f i c a t i o n s :
T h e  c o m m i t t e e  a d o p t e d  t h e  c o n c e p t s  c o n t a i n e d  in t h e  
5 - 2 1 0 3 A / B r a d l e y / 3 - 2 8 - 8 8  d r a f t  o f  t h e  s u b j e c t  
l e g i s l a t i o n  a n d  f o r w a r d e d  it  t o  t h e  S e n a t e  R u l e s  
C o m m i t t e e  f o r  i n t r o d u c t i o n .  T h e  c o m m i t t e e  
a d d i t i o n a l l y  r e c o m m e n d e d  t h a t  t h e  b i l l  b e  r e f e r r e d  to 
t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  a n d  t h a t  t h e  c o m m i t t e e  
i n c o r p o r a t e  t h e  c o n c e p t  c o n t a i n e d  i n  H B 5 4 9  "An A c t  
r e l a t i n g  t o  n o t i c e  r e q u i r e m e n t s  o n  t h e  u s e  o f  a d e e d  
o f  t r u s t . "

T h e  c o m m i t t e e  a l s o  e n d o r s e d  t h e  f o l l o w i n g  H o u s e  b i l l s  a n d  
r e c o m m e n d s  t h a t  t h e y  p r o c e e d  t h r o u g h  t h e  n o r m a l  S e n a t e  s t a n d i n g  
c o m m i t t e e  p r o c e s s  w h e n  t h e y  a r e  t r a n s m i t t e d  t o  t h e  S e n a t e .

H J R  72 - R u l e s  C o m m i t t e e  at  t h e  r e q u e s t  o f  t h e  H J C E R  -
" R e l a t i n g  t o  t h e  r e s i d e n t i a l  r e a l  e s t a t e  m a r k e t . "

S t a t u s :  H o u s e  L a b o r  & C o m m e r c e

H B  5 5 0  - R u l e s  C o m m i t t e e  a t  t h e  r e q u e s t  o f  t h e  H J C E R  - "An A c t  
a u t h o r i z i n g  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  
A f f a i r s  t o  m o d i f y  t h e  t e r m s  o f  its m o r t g a g e  loans; 
a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S t a t u s :  H o u s e  C o m m u n i t y  & R e g i o n a l  A f f a i r s


