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Beyond oversight through legislative 

committees, there is some additional room 
for legislative input into the execution of 
laws. Certain types of legislative participa­
tion create only a minimal danger of the 
aggregation of power in the legislative 
branch which the separation nf pov ?rs 
seeks ' prevent This is particularly true 
where the Executive ha- extensive control 
pursuant lo a statutory delegation of au­
thority and the Legislature has only limited 
power to reject discrete projects rather 
than entire schemes of regulation.

In Broun v. Hcymann, 62 N.J. I, 297 A. 
2d 572 (1972), this Court upheld the consti­
tutionality of the Executive Reorganisation 
Acl, which authorised the Governor to pre­
pare an executive reorganization plan and 
present il to both houses of the Legislature. 
The statute provided that the plan would 
lake effect unless both houses passed a 
concurrent resolution within 60 days disap­
proving the plan. The Court noted the 
plaintiffs' Presentment Clause claim but did 
not discuss it, focusing instead on the claim 
that by delegating too much legislative au­
thority the acl unconstitutionally increased 
the power of the executive branch. The 
Governor did not challenge the Legisla­
ture’s veto power.

The Federal executive has also generally 
supixirted executive reorganization plans 
that take effect unless the Legislature 
votes a resolution of disapproval. See Con­
sumer Energy. 673 F.2d al 458-59 ; 43  Op. 
Att'y Gen. 2 (Jan. 31, 1977) (Attorney Gen­
eral Bell) ("the procedures provided in ...  
the reorganization statute are constitution­
ally valid").' But sec 37 Op. Att'y Gen. 56

4. Sim ilstlv . n  Atkuis v. V n .lrd  States. 556 f  2d 
1028 <15*77). cr.-T den. 434 t l.S . 1003. 95 S  Ct. 
7 16 .5 4  L t d  2d 751 (1077 ), Ihe C ourt o f CUIms 
upheld a legislative veto provision In the Feder­
al Sa lary Acl o f 1507. 2  U .S C . §5 351 to 361. 
pursuant lo  which the President's recommen­
dations fo r judicial pay increases become effec­
tive unless vetoed by either house o f Congress.
he court noted lhat by disapproving the Presi­

dent's recommendations Congress "Is certainly 
not making new law ," id. al 1063. and by ap­
proving the sat try  changes they "become effec­
tive. Jusl as i f  a m ajority In each House had 
concurred in them and Ihe President approved 
them (which o f course can l«  assumed in light 
o f his rule initiating them )." Id  at 1064.

(1933) (Attorney General Mitcheii) ("power 
to disapprove administrative acts raises a 
grave question as to the validity of the 
entire provision in the . . .  Executive reor­
ganization [statute]").

''{GjOVernmental powers must be shared 
and exercised by the branches on a comple­
mentary basis if the ultimate governmental 
objective is to be achieved." Knight, 86 
N.J. at 389, 431 A2A 833. In some of these 
areas the legislative veto might serve an 
important function consistent with the sep­
aration of powers. However, we cannot 
allow the Legislature to create oversight 
mechanisms that will circumvent the consti­
tutional procedures for making laws and 
interfere unduly with the Executive's con­
stitutional responsibility to enforce them.

Our holding here does not foreclose all 
legislative veto provisions. Where legisla­
tive action is necessary to further a statuto­
ry scheme requiring cooperation between 
the two branches, and such action offers no 
substantial po'ential to interfere with ex­
clusive execuliv • functions or alter the stat­
ute's purposes, legislative veto power can 
pass constitutional muster.

The remarkably broad veto power in L 
1981, c  27, offers almost unlimited potential 
for law making without the constitutionally 
required participation of the Governor and 
for undue interference with the executive 
branch. For these reasons, we hold that 
the Acl violates the separation of powers 
and the Presentment Clause.

V
The Legislative Oversight Act is uneor. 

stitutional. It violates the separation of

The Court o f Claims in A tk in s  further noted 
that the "m atter o f  sa lin e s  (is ) traditionally 
within the peculiar province o f the legislative 
branch, not impinging upon presidential func­
tions o r veto rights." Id . at 1063. A tk in s thus 
suggests that control over the appropriations 
process is another area in which additional 
legislative oversight Is appropriate and may 
sometimes proceed without the participation of 
Ihe Governor.

The constitutional power o f the Legislature m 
overseeing Us own appropnaliuns Is discussed 
more fu lly  in Enourato v. New Je rsey  tiu ild inp  
A utho rity , supra, decided today.

ENOURATO v. N. J. BUILDING ALTJL N.J. 449
O le  cs. N J -  441 A-2d 449

brought action challenging the constitution-(lowers hy giving the Legislature excessive 
power to impede the F.xeculive in its consti­
tutional mandate to faithfully execute the 
law. Further, the Act permits the Legisla­
ture to effectively amend or repeal existing 
laws wituout the participation of the Gover­
nor. Foreclosing the Governor from the 
lasv-making process offends the separation 
of powers and the Presentment Clause. 
This is an exercise of legislative power that 
the Constitution forbids.

CLIFFORD and SCHREIBER, JJ., con­
curring in the result.

For invalidntion—Chief Justice WIL- 
ENTZ and Justices PASHMAN, CLIF­
FORD, SCHREIBER and HANDLER-5.

Opposed —None.

90 N.J. 396 
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The Directors of the New Jersey Build­
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and Property (Division of the Treasurj'i 
State of New Jersey), Edward F. Meara, 
111, Chairman. New Jersey Building Au­
thority, and \V. Harry Sayen. Nar.ty 
Beer. Edward L. Hoffman, John H. 
Walther, Al Faiclla, Ramon Rivera, Ber­
nard E. Kclchick, Edward Pulvcr, Di­
rectors, New Jersey Building Authority,

. Defendants-Respandcnls.
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4 v .
Plaintiff, a New Jersey resident and 

4  taxpayer who leased land to the Slate,

ulity of provisions of the New Jersey Build­
ing Authority Act giving Legislature a 
pewcr to veto building projects and lease 
agreements proposed by the Authority. 
The Superior Court. Law Division, Mercer 
County, dismissed the complaint, and plain­
tiff appealed. The Superior Court, Appel­
late Division, 182 N.J.Super. 58, 440 A.2d 
42, affirmed and further appeal was taken. 
The Supreme Court. Pashman, J., held that;
(1) legislative veto previsions in New Jersey 
Building Authority Act, which limited veto 
power to approval or rejection of proposed 
building projects and leases that require 
continuing budget appropriations by the 
Legislature and which were limited in scope 
and did not empower Legislature to revoke 
at will portions of coherent regulatory 
schemes, fell within proper scope of legisla­
tive oversight of executive action and did 
not violate separation of powers prevision 
or presentment clause of State Constitution, 
and (2) since New Jersey Building Authori­
ty Act did not authorize creation cf any 
debts by state, debt limitations clause of the 
State Constitution did not apply lo Authori­
ty's debts on any obligations of the state on 
its lease agreements with the Authority.

Affirmed.

Schrcibcr, J , filed separate dissenting 
and concurring opinion in which Clifford, J., 

joined.

1. Constitutional Law c=58

Where legislative action is necessary to 
further a statutory scheme requiring coop­
eration between the two branches, and such 
action offers no substantial potential to in­
terfere with exclusive executive functions 
or to alter the statute's purposes, legislative 
veto power can pass constitutional muster. 
N-J.S.A.Const.Arl. 3. par. 1.

2. Constitutional Law <£=58 

States c= ° 8
legislative veto provisions in New Jer­

sey Building Authority Act, which limited
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veto power to approval or rejection of pro- 
|nised building projects nnd leases that re­
quire continuing budget appropriations by 
the Legislature and which v-xrc limited in 
scope and did not empower Legislature to 
revoke at will portions of coherent regula­
tory schemes, fell within proper scope of 
legislative oversight of executive action and 
did nol violate separation of powers provi­
sion or presentment clause of State Consti­
tution. NJ.S.A. 52:18A-7S.l to 52:18A- 
78.32; N.J.S.A.Const.Art 3, par. 1; Art. 5, 
§ I, par. 14.

3. States <=119

Since New Jersey Building Authority 
Act did not authorize creation of any debts 
by stale, debt limitations clause of the 
Stale Constitution did not apply to Authori­
ty's debts on any obligations of the slate on 
its lease agreements with the Authority; 
overruling McCutchcon v. St. •e Building 
Authority, 13 NJ. 46,97 A.2d 663. NJ.S.A. 
52:1£>A—78.1 to S2:18A-78.32; NJ.S.A. 
Const.ArL 8, § 2, par. 3.

David S. Licbcrman, Atlantic City, for 
plaintiff-appellant (DcGcorge & G'ndzcl, 
Lawrenccville, attorneys; Murray Ge.idzel, 
Lawrenceville, of counsel).

Michael R. Cole, Asst Atty. Gen., for 
defendants-rvsp. ndents (Irwin I. K-mmcl- 
man, Atty. Gen., attorney; Sherrie L. Gib- 
Idc, Deputy Ally. Gen., on the brief).

The opinion of .‘he Court was delivered by

PASHMAN, J.

Plaintiff is a New Jersey resident and 
taxpayer w ho leases land to the Stale. He 
challenges the constitutionality or provi­
sions of the New Jersey Building Authority 
Art (Ait), /.. 1081, o. 120. NJ.S.A. S2H8A 
78 I to .32, vrhich give the Legislature the 
power to veto building projects and lease 
agreements pro|sised by the New Jersey 
Building Authority. He alleges that the 
legislative veto violates the Presentment 
Clause, Art. V, § 1, 7 14, and the separation 
of powers provision, Art. Ill, 11, of the 
New Jersey Constitution. Plaintiff further 
alleges lhat the Act violates the Stale Con­

stitution’s debt limitations clause, Art. VIII, 
§ 2, 5 3. For the reasons slated below, we 
reject plaintiff’s claims nnd uphold the con­
stitutionality of the challenged provisions.

I

The Legislature established the New Jer­
sey Building Authority (''Authority") to 
build and operate office facilities for state 
agencies. L  19S1, c. 120, N.J.S.A. 52:18A-
78.1 to .32. The Act authorizes the Author­
ity to issue bonds and notes in an amount 
not to exceed $250,000,000 to be used to 
build those facilities. NJ.S.A. 52:18A—78.- 
14(a). The bonds and notes arc entirely the 
debt of ihe Authority, not the State. They 
must state on their face that they shall not 
create any indebtedness, liability or obliga­
tion of the State or any political subdivi­
sion. NJ.SA. 52:18A—78.14(f).

All actions taken by the Authority must 
receive the Governor’s approval. No action 
taken at any Authority meeting has any 
legal effect if the Governor vetoes the ac­
tion within 15 days of the meeting. NJ. 
SA. 52:18A-78.4(i).

The Act also contains two provisions lhal 
allow the Legislature to veto Authority ac­
tions. First, to commence any project 
whose esiLrU'd cost exceeds $100,000, the 
Authority must obtain a concurrent resolu­
tion of both houses of the Legislature with­
in 45 days of the submission of the project 
to the Legisla i  for approval. NJ.SA. 
52:18A 78.6, 7. . /j. Second, every lease 
agreement between the Authority and a 
slate agency must te approved by the pre­
siding1 officer of eacit house of the Legisla­
ture. NJ.S.A. 52:11 \-78.9.

On November 21, 1981, plaintiff filetl suit 
in the Superior Couii, Law Division, alleg­
ing that the Act wm unconslitutional. He 
claimed an interest in the matter as n New 
Jersey taxpayer and landowner who leased 
a building and proper j  to the State for use 
by the Department of Environmental Pro­
tection, The Authority had proposed and 
the Legislature had approved building 
projects lhat might-eliminate the State's 
need for plaintiff's facility.

M1 t  y=-.rrrm -r7 ir-«
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itsetzj its
presented to the Governor" fur approval or 
veto. NJ.Consl. (1947), Art. V, § 1, T. 14.

(1) However, the Courl in General As­
sent/)/)- made clear that the separation of 
(lowers loaves room for some legislative 
oversight ami participation in executive ac­
tion. Not ever)' legislative input into law- 
enforcement impermissably interferes with 
the Executive’s law enforcement power. 
Likewise, not every action by the Legisla­
ture constitutes law making that requires a 
majority vote of both houses and prcscnt- 
mc.u. to the Governor.

IVhcre legislative action is necessary to 
lUrthcr a statutory scheme requiring co­
operation between the two branches, and 
such action offers no substantial potential 
to interfere with exclusive executive 
funcliot s or alter the statutes purposes, 
legislative veto power can pass constitu­
tional muster. [Genera/ Assembly (al 
395.448 A .21 4-18)]

[2] The Court finds that (he legislative 
veto provisions in the New Jersey Building 
Authority Acl, 1. 1981, c. 120, NJ.S.A. 
52:18A 78.1 In .32, fall within the proper 
sco|ic of legislative oversight of executive 
action. The Act's veto |>ower is limited to 
approval nr rejection of proposed building 
projects and leases that require continuing 
budget appropriations by the Legislature. 
Legislative oversight therefore ptyys a nec­
essary role in ensuring continuing legisla­
tive support for these projects.

At the same lime, the veto provisions in 
the Act are limited in scope and do nol 
empower the legislature to "revoke at will 
portions • f coherent regulatory schemes," 
General Assembly, 90 N.J. at 378. 448 A.21 
439. The veto therefore cm not substan­
tially disrupt exclusive executive branch 
functions.. Indeed, the Governor has full 
control over Authority decision making. 
Further, even repeated use of the veto hits 
little iKitcnlial to alter the underlying legis­
lative policy of providing capital facilities to 
meet internal government'll needs. Not 
can it subvert the Governor's role in enforc­
ing the taw. The oversight provisions in L  
1981,,c. 120, therefore violate neither the

ENOUItATO v. N. J.
C il.-a t.N J,

The suit was filetl one tlay before the 
Authority wns scheduled to execute a con­
tract for the sale t f $155,000,000 in bonds. 
Over plaintiffs objection, the trial courl 
granted respondents' request lo schedule a 
show cause hearing for that same tlay. At 
llie hearing respondents orally moved to 
dismiss the complaint The trial courl re­
jected plaintiff's constitutional claims and 
granted the motion.

The following day, November 25, 1981, 
res|>ondcnts applied to the Appellate Divi­
sion for an order reducing the time within 
which plaintiff could appeal the order of 
dismissal. The Appellate Division granted 
the motion requiring plaintiff to appeal by 
November 30, 1981 and submit briefs by 
December 4, 1981. "’laintiff appealed lot 
dismissal of his com daint and filed a brief 
in the allotted time. On December 14, 1981 
the Appellate Division heard oral argument 
and affirmed the dismissal. A written 
opinion followed. 182 NJ.Su/ier. 58 (1981).

Plaintiff filed a notice of appeal with this 
Courl on December 30, 1981, and moved for 
an interim restraint against the Authority's 
sale of bonds. The Authority cross-moved 
for summary affirmance. The Court de­
nied both motions and accelerated the ap­
peal by order dated January 19, 1982.

II

Constitutionality of the Legislative Veto 
Provisions j f  the New Jersey Building 

Authority Act 

In General Assembly v. Byrne. 90 N.J. 
376, 4-18 A.2I 43S (1982), decided today, 
the Courl holds that the Legislative Over­
sight Act, L.I981, c. 27, is unconslitutional. 
By empowering the Legislature lo revoke 
virtually all proposed executive agency 
rules, the Act intruded excessively u|xm the 
Executive's law enforcement authority in 
violation of the separation of powers. The 

‘  Act also allowed the legislative branch to 
effectively amend anil repeal existing laws 

r;~ :  without the participation of the Governor.
"ii.':.. This violated the separation of |towers, N.J.
. Const (1947), Art III, 5 1, and the Prcscnl- 
.jC-VjlT menl Clause requirement that "[c]vcry bill 

which shall have passed liolli houses shall be

&
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Presentment Clause nor  ̂lie separation of 
powers.

A. The veto provisions' role in further- 
ing the statutory scheme.

The New Jersey Building authority Act 
created the Authority and authorized it to 
issue bonds and notes in an amount ur. to 
1250,000,000 to provide facilities for state 
agencies. Those who purchase these bonds 
and notes become creditors of the Authority 
alone and nol the Stale. They have no 
remedy against the Slate government be­
cause the statute provides that the notes 
and bonds issued by the Authority are en­
tirely its own obligation. The notes must 
slate on their face that 

neither the State nor any political subdi­
vision thereof is obligated to pay the 
principal or '-.tercst and that neither the 
faith ar.o credit nor the taxing power of 
the State or any politic-1! subdivision 
thereof is pledged to the payment of the 
principal of or the interest on the bonds 
or notes. [N.J.SA. 52:18A-78.14(f)]

The Authority's creditors depend on the 
solvency of the Authority for repayment of 
the money they have lent. To repay the 
borrowed money, the Authority in turn de­
pends upon rental payments from the stale 
agencies lhat lease the Authority's facili­
ties. In fact, the rental fees are calculated 
lo satisfy the Authority's obligations on its 
bonds and notes. When it issues those 
bonds and notes, however, the Authority 
has no enforceable promise that the state 
agencies will pay the Authority the rent 
moneys necessary to reimburse its creditors. 
The statute provides that 

the payment of any end all rentals or 
other amounts required !o lie paid by the 
agencies] thereunder, shall be subject to 
and dependent upon appropriations being 
made from time to time by the Legisla­
ture for lhat puqwse ___  [,YJ.S.A.
52:18 A-78.22]

The Authority's lenders thus depend upon 
the good faith of the Legislature in appro­
priating sufficient money each year to pay 
the rental fees that are used to repay them. 
The Legislature's refusal to appropriate the

necessary money would not only bankrupt 
the Authority and force it to default on its 
obligations, but would also cripple the 
State's ability subsequently to borrow mon­
ey for any purpose. The legislators who 
passed the Building Authority Act there­
fore sought to minimize the possibility that 
any future Legislature would refuse to 
make such appropriations.

One legislative veto provision in the Act 
gives either house of the Legislature the 
power to veto any Authority proj.ict esti­
mated to cost over $100,000, NJ.SA. 
52:18A-78.8(b). The other provision en­
ables the presiding officer of cither house to 
veto any lease agreement, NJ.SA. 52-.18A- 
78.9. These vetoes advance the crucial pur- 
poso of obtaining continued legislative sup­
port in two related ways. First, the Act 
makes certain that every Authority project 
receives a legislative imprimatur by allow­
ing the Legislature to reject any proposed 
project al its inception. It follows that if 
the Legislature does not veto a particular 
project and thereby approves it, this action 
will constitute a strong, if not compelling, 
basis for the Legislature to continue to ap­
propriate sufficient money lo support the 
project

Second, the legislative veto mechanism 
can foster close cooperation between the 
Legislature and the Executive in this area 
of mutual concern. It can induce the Au­
thority to exercise care in selecting its 
projects. The veio powers arc vested not 
only in the Legislature but in the Governor 
as well. NJ.S.A. 52:18A -78.4(i). They 
thus serve to ensure that the Authority acts 
prudently. Moreover, veto power is only 
one part of a broader statutory scheme 
ensuring fiscal prudence. For example, be­
fore the Legislature even has a chance to 
review a proposed building project, the 
Governor can vet.) the pro|K>sul at its incep­
tion. NJ.SA. 52:18A-78.4(i). Similarly, 
the Authority itself faces extensive require­
ments before commencing any project esti­
mated lo cost over $100,000. N.J.SA. 
52:18A-78.G. This includes the preparation 
of a detailed plan describing the project's 
estimated costs and the anticipated nppro-

ENOURATO v. N. J. UU '.-DING AUT1I. N.J. 4 5 3
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pristinns necessary for all lease agreements. 
N.JS.A. 52:18A—78.6(a). As a further as­
surance of fiscal prudence, the Act man­
dates that the Authority's board of di­
rectors include the State Treasurer, the 
State Comptroller and the chairman of the 
State Commission on Capital Budgeting and 
Planning. NJ.S.A. 52:18A-78.4(b).

The Legislature has the power to fund or 
not to fund executive agencies and the 
projects undertaken by those agencies. 
Each year the Legislature must decide 
which executive activities it will fund. 
Legislative oversight has been regarded as 
particularly important in some situations 
where legislation authorizes an executive 
agency to undertake projects that require 
continued budget appropriations. Cf. At­
kins v. United States. 556 F.2d 1028, 1063 
(ClCI.1977) (upholding legislative veto pow­
er over presidential recommendations for 
judicial pay increases under the Federal 
Salary Act of 1967, 2 U.S.C. §§ 351 to 361). 
The legislative veto provisions in 19S1, c. 
120, enable the Legislature lo make those 
decisions about Authority projects at the 
most auspicious time possible—before the 
Authority begins the project. The Legisla­
ture's veto |Niwer in L. 1981, c. 120, helps 
ensure that the Authority will undertake 
financially sound projects in the way the
I-cgislaluro envisioned when il  passed the 
Building Authority Act.

We disagree with the dissent's contention 
tnal the argument for the narrow legisla­
tive veto in this case would apply equally to 
all executive programs requiring legislative 
appropriations. Post at 151—152. Un­
like most funding situations, the approval 
of a building project and lease agreement 
locks the Legislature, for all practical pur­
poses, into making continued appropria­
tions. By contrast, in most cases a future 
legislature can discontinue appropriations if 
it believes the project funded is no longer 
necessary. Moreover, the Oversight Act's 
veto provisions withstand constitutional 

j; scrutiny only because they arc both ncces- 
sncy to effectuate the statutory scheme 

j t . snd, as discussed below, they offer little 
 ̂ Potential for interference with executive 

^notions or alteration of the statute’s pur­

pose. Ger.ral Assembly, 90 NJ. al 395, 
448 A.2d 438. See post at 405-407.

In sum, the Act's legislative veto provi­
sions serve a necessary role in effectuating 
a scheme of cooperation between the Legis­
lature and the Executive to obtain capital 
facilities for state agencies. They serve to 
assure that these projects will be soundly 
planned and will operate efficiently with 
the Lcy'slaturc's ccntinued fiscal support. 
Our next task is f> consider whether the 
Acl constitutes an undue legislative inter­
ference with exec live functions or improp­
er legislative pr icy making without the 
Governor's part' .ipation.

B. The leg slative veto’s limited effects 
on the : ;pnration of powers.

The legislative veto provisions in L. 1981,
c. 120, serve a necessary legislative over­
sight pur|iose in ensuring that the projects 
approved hy the Authority will receive con­
tinued legislative support. Al Ihe same 
time, the veto offers little of the potential 
for improper uses that led the Court to 
strike down the extremely broad veto provi­
sion in General Assembly v. Byrne, supra.

Three significant factors distinguish the 
veto provisions in the Building Authority 
Acl from those in the Legislative Oversight 
Acl lhat the Court struck down in General 
Assembly. First, the Governor’s full con­
trol over the selection of Building Authority 
projects makes it impossible for the Legisla­
ture to usurp executive authority in ways 
that were possible under the Legislative 
Oversight Act. Pursuant to NJ.SA. 
52:ISA 78.4(i), the Governor has 15 days to 
veto any Authority decision. The Legisla­
ture has absolutely no control over Authori­
ty projects unless the Guverror first ap­
proves them.

A legislative veto in a particular statute 
may not offend the constitutional allocution 
of governmental powers if the statute gives 
the Executive extensive authority in the 
policy-making process, in Brown e. Her­
mann, 62 N.J. 1. 297 A.2d 572 (1972), this 
Courl upheld the Executive Reorganization 
Act, which authorized the Governor to prc-
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pan; an executive reorganization plan and 
present it to boli. houses of the Legislature. 
The Court found no constitutional infirmity 
in the Lcgislar .ire’s power to pass a concur­
rent resolr’ion within 60 days disapproving 
the plan. 1 See also Atkins v. United Stales, 
supra.

Second, because the Legislature's veto 
power is limited to the rejection of discreet 
projects and leases, It has limited potential 
to interfere with executive action. One 
significant constitutional defect in the Leg­
islative Oversight Act was its potential for 
"allowing the Legislature lo control agency 
rulemaking," 90 N.J. al 3S5, -148 A .2d 443. 
Executive agencies are charged with de­
signing coherent plans to implement exist­
ing statutes. Where the Legislature has 
the power to veto any portion of a coherent 
scheme of regulation, it can 

undermine performance of that duty by 
. . .  nullifying] virtually every existing 
and future scheme of regulation or any 
inrtion of it   Moreover, the Legisla­
ture reed nol explain its reasons for any 
veto decision. Its action therefore leaves 
the agency with no guidance on how to 
enforce the law. [90 N.J. at 3S6-3S7,418 
A .2d 443-414]

By contrast, the veto provision here can­
not cause any such disruption. The Legisla­
ture cannot veto any arbitrary portion of a 
proposed Authority project. It must either 
veto the entire project or let the project 
proceed. Any "disruption” of Building Au­
thority action in tins context is actually 
part of the legislative scheme and can be 
considered necessary to further the statuto­
ry purjHije of ensuring that the Legislature 
will support the building projects Selected.

Moreover, the Legislature cannot coerce 
the Authority into pro|iosing projects solely 
on the Legislature's own terms, since the 
Governor has veto (lower over every agency 
decision. NJ.S.A. 52:18A-78.4(i). The 
Legislature can forestall Authority action
I .  The dissent seeks to  distinguish B row n  on Ihe 

ground thst the Legislature there had lo  a ffirm ­
atively w iekl its veto power to  b lock executive 
action, while here the executive action lakes 
effect on ly  i f  the Legislature votes to  approve

by repeatedly vetoing proposed projccls, 
but it cannot engage in the types o f intru­
sion and disruption that occur when the 
Legislature has total and arbitrary control.

Third, even repeated use of the veto 
would nol be likely lo alter the legislative 
intent in ways that require presentment lo 
the Governor under the Presentment 
Clause. N.J.ConsL (1947), Art " , § 1, r 14. 
In enacting the Building Authority Acl, the 
Legislature clearly did not want the Au­
thority to undertake any project unless il 
met with both legislative and gubernatorial 
approval. Exercise of the veto provisions is 
not inconsistent with the regulatory frame­
work the Legislature has erected to assume 
tight controls over the selection of Authori­
ty building projects and leases.

We recognize that future legislators may 
veto a particular project that the Icgislalors 
who passed the Acl might have thought 
desirable. But this type of judge.,cnt is 
fundamentally different from a s jbsequenl 
legislative nullification of a policy that a 
former Legislature enacted into law. Gen­
eral Assembly, 90 N.J. at 389, 448 A 2d 
445. This crucial difference is illustrat­
ed in Consumer Energy Council o f America, 
etc. v. Fed. Energy Reg'y Comm'n, 673
F.2d 425 (D.C.Cir.1982). The potential
lo interfere with exclusive executive re­
sponsibilities or lo effectively alter the 
policy of existing laws without presentment 
to the Governor, which rendered the 
Legislative Veto Act in General Assembly 
unconstitutional, is negligible under the 
limited veto power in the Building Authori­
ty Act.

The above arguments notwithstanding, 
the legislative veto provisions in the Build­
ing Authority Act have some limited poten­
tial to interfere with executive functions 
and allow jiolicy judgments without the 
participation of the Governor. Although 
the Legislature dearly intended tight con­
trols over the Authority's selection of build­
ing projects, ro|icatcd legislative vetoes con-

it. We see no relevant distinction fo r purposes 
o f constitutional analysis since in either In­
stance the Legislature has identical power to 
Impede executive functions.
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ecivably would prevent the Authority from 
commencing any projects at all. This legis­
lative action would effectively repeal the 
Acl without the constitutionally required 
presentment to the Governor. However, 
the mere remote possibility of never-ending 
legislative vetoes is insufficient to invz!'- 
datc a veto provision lhat serves an impor­
tant governmental purpose.

More troubling is the fact that either 
house of the Legislature can veto proposed 
projects. This allocation of power tends lo 
contravene the principle of bicameralism 
lhal ”(i]n republican government, the legis­
lative authority t vccssarily predominates 
[and therefore] . . .  [:]he remedy ...  is to 
divide the legislature into different branch­
es," The Federalist No. 51 at 338 (R. Luce 
cd. 1976) (Hamilton or Madison). A one- 
house veto frustrates "[t]he overriding ob­
jective of bicameralism . . .  to constrain the 
exercise of .. legislative power by making 
sure that the Legislature can act only 
where representatives of two different 
constituencies are in agreement." Consum­
er Energy, 673 F.2d al 464 (footnote omit­
ted).

The one-person veto provision in N.J.S.A. 
52:18A-78.9, which allows either presiding 
office, lo veto a promised lease agreement, 
exacerbates this problem of concentrating 
legislative control. In Opinion o f the Jus­
tices, 431 A.2d 783 (MILIUM I, the Supreme 
Court of New Hampshire invalidated provi­
sions giving legislative veto power to stand­
ing committees and the presiding officers of 
both houses of the legislature. The rourt 
held that although the "legislative veto is 
nut per sc unconstitutional . wholesale 
shifting of legislative (Hiwer to such small 
KTOU|u in cither house cannot fairly lie said 
to represent the ‘legislative will.'" 431 A. 
2rl at 788. Cf. Atkins v. I'nihil States, 556 
E2d at 1064 (upholding the veto provisions 

. under the Federal Salary Act, but staling 
that "(i]t is not as if the 'veto' is im|iosed by 

, one committee of Congress or one niem-
i. ber").

A concentration of authority in one house 
" Of the Legislature or in one legislator 
.•■ thrcatenx the scparad'-a of r-i.-vn no t

principle of bicameralism unless that power 
is narrowly circumscribed. As wo have 
stated, nol every legislative action requires 
the approval of both houses and present­
ment to the Governor. The more limited 
the grant of power, the more concentrated 
it can be without violating the Presentment 
Clause or the separation of powers. Here, 
the delegated authority is narrowly limited. 
No single house or single legislator is em­
powered to approve new legislation. No 
danger of precipitate legislative action is 
posed. To the contrary, the veto provisions 
of the Act provide additional checks against 
Building Authority projects which may in 
the future prove unwise or unduly costly. 
The presiding officers have power lo disap­
prove the lease agreements only for build­
ing projects that the Legislature has al­
ready approved. These lease agreements 
involve no policy determinations whatsoev­
er; they merely establish rental rates suffi­
cient to allow the Building Authority to 
repay its bondholders. Thus, the Act’s veto 
provisions, despite their failure to conform 
with the principle of bicameralism, do not 
offend the Constitution.

I l l
The Debt Limitation Clause

[3] We also reject plaintiffs argument 
that the New Jersey Building Authority 
Acl, U  1981, c. 120, N J .S A .  52:18A-7S.l to 
.32, violates the debt limitations clause of 
the Stale Constitution. S'.J. Const (1917), 
Art. VIII, ti 2, '3.

Plaintiff claims that the debts of the 
Authority resulting from its issuance of 
notes and bonds are debts of the State, and 
therefore the procedures in Art. VIII, § 2, 
73 must be followed. The Courl rejected 
this argument in Clayton v. Kervick, 52 N.J. 
138, 214 A.2«l 281 (19CS). In that rase, as 
here, the Legislature created an indcjien- 
dent authority em|Kiwered to borrow money 
and issue lionds that were nol the liabilities 
of the Stale or any (lolitical subdivision. In 
Clayton, the New Jersey Educational Facili­
ties Authority built school facilities with 
the liorrowed money und leased them to

«!,. i . . . t ,  , r . . .  •... .............
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to repay the Authority’s creditors. The 
Courl held that the Authority’s debts were 
not delta of the State, despite "(l]lie fact 
that the rentals were admittedly geared to 
satisfy the bonded indebtedness and enable 
the State ultimately to become the owner 
of the lu.,dings," 52 N J. a t 153, 2+1 A id  
281.

Similarly, in Holster v. Btl. o t  Trustees o t  
Passaic County College, 59 N J. 60, 279 A id  
793 (1971), the Court upheld the County 
College Bond Act, under which a  county 
issued bonds whose repayment was express­
ly subject lo appropriations being made by 
the Legislature. The Court slated:

Although there is doubtless a strong 
likelihood that payment of the bonds will 
in fact be met by legislative appropria­
tions, we find nothing in the statute com­
pelling the S late  lo make such payments 
as a matter of law. Hence, both issuing 
counties and purchasing bondholders a r t  
on notice that the faith and credit of the 
Slate will nol be pledged in respect of 
bonds Issued pursuant to this enactment, 
but that payment on the part of the Slate 
will be dependent upon appropriations 
provided from time to time. (59 N.J. a t 
66-67. 279 A.2d 798]
No relevant distinction exists between 

the financing jchemes upheld in thos. 
and that in the New Jersey Building Au­
thority Act. The Authority's bonds and 
notes are not a debt or liability of the Stale. 
They state on their face that the State docs 
not pledge its faith and credit to their pay­
ment. N J.S A . S2:18A-78.14(f). Although 
the Acl nol only contemplates that the 
State will make the necessary appropria­
tions hut also seeks to ensure this result, 
supra al 102-101, the Slate is under no 
legal obligation to do so. The Authority's 
creditors have notice that their only remedy 
lies against the Authority.

Nor dues the liability of the State on its 
lease agreements with the Authority create 
any debt of the State. Doth the statute 
and the lease make dear that all rent pay­
ments from the State are subject to legisla­
tive appropriations. Moreover, the Slate 
may incur liability fur future rentals with­

out violating the debt limitations clause. 
See Bulman r. MeCrane, 61 ,V.J. 105, 117- 
18, 312 A-2.1 857 (1973). Plaintiff does not 
contend otherwise.

Since the Building Authority Act docs 
not authorize the creation of any debts by 
the State, the debt limitations clause, NJ. 
Const (1947). Art. VIII, § 2, 73, do t, not 
apply to the Authority's debts ct any obli­
gations o f the Slate on its lease agreements 
with the Authority. We have already dis­
approved the contrary result reached by a 
sharply divided Court in McCutcheon v. 
State Building Authority, 13 N J. 46, 97 A. 
2d 663 (1953), and now expressly overrule 
that case.

IV
For the above reasons, the New Jersey 

Building Authority Act, L  1981, c. 120, does 
nol violate the separation of powers, Art. 
Ill, 7 1, the Presentment Clause, Art. V, 
§ 1 ,7  14, or the debt limitations clause, Art. 
VIII, § 2 ,1 3 , of the New Jersey Constitu­
tion. The New Jersey Building Authority 
can issue bonds and notes and negotiate 
lease agreements with slate agencies under 
the procedures set forth in the Act. The 
judgment of the Appellate Division is af­
firmed.

SCHREIBER. J., dissenting and concur­
ring.

When tested by the principles decided 
todij in General Assembly v. Byrne, 90 N.J. 
376, 448 A 2d 433 (19S2), the New Jersey 
Building Authority Acl, N.J.SA. 52:18A- 
78.1, et seq., includes a classic example of a 
violation of the slate constitutional require- 
mcnt of separation of powers by enabling 
the Legislature to control an executive 
agency's essential functions. The Legisla­
ture has refined this intrusion by vesting 
each of its com|xmcnts, the Senate and As­
sembly, as well as their individual leaders, 
with the power to thwart the agency's abili­
ty to execute the law. It has thereby vio­
lated the constitutional structure of bicam­
eralism. lastly, the Act implicitly violates 
the Presentment Clause of the Constitution, 
which requires submission to the governor
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for bis approval or disapproval before a law crnor appoints the remaining nine directors, 

■  ..rr/uoivn. ” L— in I*, recommended by the
crnor appoints the remaining n in e ......____.
two of whom arc to be recommended by the 
President o f the Senate and two by the 
Speaker of the General Assembly. The di­
rectors have four-year terms, except that 
tho.e recommended by the legislative lead­
ers may serve only during the two-year 
legislative term in which they are appoint­
ed. Any action taken by the Authority 
requires a t  least seven affirmative votes. 
All such action must be reflected in the 
minutes of the meeting and are subject to a 
gubernatorial veto.

The Authority's general powers are typi­
cal of regulatory agencies. I t  may adopt 
by-laws and an official seal, sue and be 
sued, and enter into contracts necessary or 
incidental to the performance of its duties. 
Its reason for existence is to provide office 
space for sta te agencies. To accomplish 
this the Authority is authorized to raise the 
necessary capital funds by issuing bonds 
and notes, the aggregate principal amount 
not to exceed $250,000,000 a t any lime. 
Ih e  State has no direct obligation to |>ay 
this debt, although the slate agencies have 
an obligation lo pay the rents under the 

' '  ' «»•»» into with the Author-

io r  u .j
ran become effective.

Whether a  power • executive, legislative 
or judicial Is not always clear. In some 
situations the subject may be deemed to 
have the characteristic of more than one 
type of power. For example, some rules of 
evidence are distinctly procedural in nature 
and may be promulgated by the judiciary.
Others have a much more substantive gloss 
ani may be more appropriately enacted by 
the Legislature. Sec Evidence Acl of 1960,
L  1900, c  52. When that occurs, a  sharing 
of power may be appropriate. See Knight 
r. y  rgate, 86 N J .  374, 388-89, 431 A .2d 
£33 (1981). In other situations it may be 
fitting for one branch of government to 
exercise a  power traditionally belonging to 
another. Thus, in executing and adminis­
tering a law, the executive branch of 
government may legislate by adopting rules 

. and may adjudicate by resolving adversarial 
interests. A third category is illustrated bv 
one branch being called upon lo perform an 
act incidental to a function belonging to 
another branch of government. Thus, theChief Justice has been given the power to an obligation to pay me i„„w  -------
designate certain public trustees of the Pru- leases lhat they enter into with the Author-
dential Insurance Company although execu- ity and which rents arc to be pledged to
•ion of the insurance laws is an executive secure the bonds and notes.

prerogative.
However, an outer limit of all these in­

trusions is that none may undermine the 
independence and integrity of a branch of 
government or lhat branch's ability to exer­
cise the constitutional check with which il 
has been endowed. See Myers v. United 
States, 272 U.S. 52. 292-93, 47 S.C1. 21. 84- 
85,71 L.Ed. 160,212 (1926) (Brandcis, J., dis­
senting). Examination of the problem be­
fore us should be made with these underly­
ing principles in mind.

The New Jersey Buildir Authority (Au­
thority) resembles numerous c .,ier agencies 
charged with carrying ou'. their respective 
laws. The Authority, a co. oorate body, has 
been placed within the Dc| irtm ent of the 
Treasury. I t has 12 directors, Including the 
Stale Treasurer, Comptroller o.' the Trea­
sury, and Chairman of the Commission on 

■' ~ Pl-mnimr. these

cure the bonus aim m..—.
The Authority is authorized to consltucl 

and improve office buildings necessary or 
convenient for the operation of any state 
agency. I t must decide if a project is feasi­
ble. The Governor, however, can veto any 
project. If he does not and the costs are 
$100,000 or less, the Authority may proceed. 
However, if  the costs are greater, the re­
port proposing the project must be sub­
mitted to the Legislature. The Authority 
cannot proceed unless both the Senate and 
Assembly adopt resolutions of approval. 
Even if the legislature has sanctioned the 
pro|iosal, the President and the Speaker of 
the General Assembly must approve each 
lease made by a sta le agency with the

Authority.

S ep ara tio n  o f  P ow ers
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cor.cem of the Founding Fathers that the 
Legislature might arrogatu unto itself un­
due [>owcr. This concern and a desire to 
facilitate the administration of government 
by having the executive, rather than the 
Legislature, handle the details involved in 
administering and executing the laws arc 
the primary reasons for Ik separation of 
powers implicit in the Federal Constitution 
and expressly set forth in the Stale Consti­
tution in Art. HI, par. 1.

A violation of the constitutional separa­
tion of [lowers precept occurs when, ss sta t­
ed in General Assembly, there is "unwar­
ranted legislative intc-fcrcnce with the ex­
ecutive branch and excessive legislative 
law-making power" so that the Legislature 
"can gravely impair the functions of the 
agencies charged with enforcing," adminis­
tering and executing the statutes. General 
Assembly v. Byrne, 90 N.J. at 385, 448 A.2d 
443. Legislative interference can vio­
late the goals of a statute. This is par­
ticularly so when the legislative veto over­
rides a  central or essential component of 
the executive authority. Moreover, "[t]he 
Legislature cannot [lawfully] pass an r . l  
lhal allows it to violate the Constitution." 
Id. at 391,448 A.!!d al 44G. Professor Bickel 
expressed a similar thought in his testimony 
before the Subcommittee on Separation of 
Powers of the Senate Committee of the 
Judiciary:

|T]hc constitutional separation of powers 
is not ordained for the convenience of the 
separate branches of the Government, as 
they may from time to time conceive it, 
but is intended to insure observance of 
ccrt .in principles which the framers be­
lieved would conduce to effective and re­
sponsible Government consistent with the 
liberties of the people. Hence neither the 
Congress nor the President may choose to 
stis|icnd these principles when convenient. 
(Congressional Hearings, September 15, 
1907, at 247]

The New Jersey Building Authority Act 
cannot withstand these separation of power 
tests. The Authority is an agency in the 
executive branch of the government. No 
one has questioned the adequacy of the

standards under which it is to approve a 
project to house another slate agency or to 
determine the project's financial feasibility. 
Yet, the Legislature has retained control 
over the licarl of the Authority's reason for 
being. I t  is the Authority, subject to the 
Chief Executive's approvil, lhat determines 
whether a project is feasible and should be 
effectuated. But still the project cannot 
move forward without the approval of each 
house of the Legislature. What could con­
stitute greater legislative control over an 
executive department of government!

The majority contends that legislative ap­
proval of a  project will constitute "a strong, 
if nol compelling, basis for the Legislature 
to continue to appropriate sufficient mon­
ey" throughout all future years, to pay the 
rent required under the leases. Ante  nt 
452. I t  argues that the approval of a 
project and lease agreement "locks the Leg­
islature, for all practical purposes, into 
making continued appropriations....'' 
Ante  a l 453. It is one thing to appropri­
ate dollars annually and quite an-ther to 
bind one's self ahead of lime to make ap- 
propriations. Obviously, the Legislature 
that approves a project in 19S2 does nol 
control future Legislatures. This is partic­
ularly evident when Legislatures must ap­
propriate funds each year to enable tenants 
to pay their rents throughout lease terms as 
long as 35 years. Legislatures are not 
bound as courts are by precedent; yet even 
the judiciary is not "locked in." See, e.g., 
Schuad v. Ocean Grove Camp .'feeling 
Ass'n, 72 N.J. 237, 370 A.2d 449 (1977). 
overruled in State v. Cclmer, 80 S.J. 405, 
418, 401 A .2d 1 (1979).

More inqiorlanlly whether the Legisla­
ture exercises the discretion lo finance or 
nol to finnnce governmental operations can­
not justify a  legislative intrusion into the 
executive power. Slating the proposition 
demonstrates its inherent weakness. Legis­
lative control over appropriation purse 
strings does not warrant violation of the 
constitutional separation of powers. Other­
wise the Legislature could through this 
mechanism direct the operations of nil exec­
utive functions. Neither the Legislature's .
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surrender of its appropriation authority, 
which is questionable to say the least, nor 
its exercise of lhat authority entitles the 
Legislature to assume a  power in contra­
vention of the Constitution. The conten­
tion that the Legislature’s appropriation 
power entitles it lo share in the executive 
function of foi mutating and planning hous­
ing projects entrusted to the Authority is 
not sound.

II

Bicameralism and Legislative 
Delegation of Power 

The Constitution vests the legislative 
power in a  Senate nnd General Assembly. 
N J. Const. (1947), Art. IV, § 1, par. 1. The 
1966 Constitutional Convention rejected a 
move to change to a  unicameral legislature 
because of the constraint that bicameralism 
imposes upon the exercise of legislative 
power. Our constitutional provision is mod­
eled after the federal scheme, both serving 
the same purposes. Il is pertinent, there­
fore, to note Judge Wiikey's comments in 
Consumer Energ> Council o f  America v. 
Fed-ral Energy Regulatory Commission,

. 673 F.2d 425, 464 (D.C.Cir.l9S2):
The overriding objective of bicameralism, 
then, is to constrain the exercise of the 
federal legislative power by making sure 
lhal the Legislature can act only where 
representatives of two different consti­
tuencies are in agreement.

See also The Federalist, No. 51 (J. Madison).
We have seen that cither house of the 

Legislature can amend the Building Au­
thority Act hy vetoing projects approved by 

• the executive branch of the government. 
Thus, one body may determine whether a 
duly enacted statute should be adminis­
tered, this in defiance of the constitutional 
mandate lhat both the Senate and Genera! 
Assembly must approve every bill. See 
N J. Const. (1947), Art. V, § 1, par. 14(a).

As the Senate may nol delegate its legis­
lative |»w cr to the General Assembly, so. 
too, neither the Senate nor the General 

\  Assembly may delegate its legislative au- 
J  thority to a smaller body. It is obvious lhal

the Senate could not delegate to a commit­
tee of its members the right to pass a bill. 
This can be done only by a majority of its 
members. Therefore, neither the Senate 
nor the General Assembly has the authority 
to delegate lo its respective presiding offi­
cers the authority lo approve each lease to 
be entered into between a slate agency and 
the Authority. No standards or guidelines 
bind these legislative officers. Either could 
negate a proposed lease and doom to failure 
a project approved by the Authority, the 
Governor, and even the Legislature.

Springer v. Philippine Islands, 277 U.S. 
189, 48 S.CL 480, 72 LEJ. 845 (1928), has 
long been the leading opinion in this area of 
the law. There the Supreme Court struck 
down a statute vesting authority in the 
President of the Senate and Speaker of the 
House of Representatives of the Philippine 
Islands to vote government-owned stuck in 
the Philippine National Bank, observing: 

Legislative power, as distinguished 
from executive power, is the authority to 
make laws, but not to enforce them or 
appoint the agents charged with the duly 
of such enforcement The latter arc ex­
ecutive functions. Il is unnecessary to 
enlarge further upon the general subject, 
since it has so recently received the full 
consideration of this courL .'fyere v. 
United States. 272 U.S. 52, 47 S.C . 21,71 
L.Ed. ICO.

Nut having the power of appointment, 
unless expressly granted or incidental to 
its powers, the legislature cannot engraft 
executive duties "pon a legislative office, 
since that would Ik 'o  usurp the power of 
appointment by indirection; though the 
case might lie different if the additional 
duties were devolved u|Hin an apiviinlcc 
of the executive. [Id. at 202, 48 S.CL at 
482, 72 L.Ed. a l 849)

Neither house of the Legislature may cre­
ate effective legislation alone. Nor may it 
delegate essential executive or legislative 
duties to the Senate President or Speaker 
of the Assembly. The New Jersey Building 
Authority Acl contravenes these principles.
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III

Presentment Clause 
Another important constitutional check 

on the legislative power is found in the 
Presentment Clause, N.J.Const (1947). Art. 
V, § 1, par. 14(a). Every bill passed by 
both houses must be presented to the 
Governor. If he approves, it becomes law. 
If not, the Legislature may reconsider the 
m atter and then, if two-thirds of each 
house votes for passage, the bill becomes 
law. The Presentment Clause serves two 
purpose. I l  protects the executive from 
an overreaching legislative power lhat 
could effectively thwart the executive 
in performing his constitutional charge of 
executing the laws. See The Federalist, 
No. 73 (A. Hamilton). The second purpose is 
to prevent hasty or imprudent legislation. 
I t  has alro served as a means of expressing 
the policy of the chief executive, the only 
official elected statewide.

The legislative action under the Building 
Authority Act is essentially legislative in 
r.uturc.1 Even if il is contended lhal when 
the Legislature disapproves a project, il 
acts as an administrative agency, much as 
th a t agency itself acts when it declines to 
approve a project, that would violate the 
separation of powers. When the Legisla­
ture approves a  project, its action is more 
akin to acting in a legislative capacity. It 
need follow no standards or criteria, other 
than constitutional ones. However, both 
approval and disapproval by the Legislature 
involve the Senate and General Assembly in 
a  legislative review mec’.anism. This 
mechanism can l>c utilized only in accord­
ance with the constitutional scheme. That 
scheme requires confjrmancc with the 
Presentment Clause. T here is no other way 
in which the Legislature may act legisla­
tively. Sec In re N.Y., Susquehanna &

I .  One commentator has stated: "Since the 
Constitution p lain ly requires presidential par- 
ticipanun in the exercise o ( legislative power, a 
power .oust be classified as non-legislitive to 
Justify s .  exercise by Congress o r one o l its 
branches In a way other than that prescribed."
R. \V. Gixanne, "The Contro l or Federal Admin­
istration Uy Congressional Resolutions and 
Committees," 60 Ifa rv . L  Rev. 569. 593 (1953).

U'ejlcrn R R . Co.. 23 N J . 313, 13C A.2d 408 
(1937) (concurrent resolution may express 
opinion, but lacks operative effect of legis­
lation).

It is no answer to say that the Governor 
had previously approved the project ar.d 
therefore the Presentment Clause has not 
been violated. Otherwise, the Legislature 
could always seek proposals from the Gov- 
crnor and thereafter adopt them without 
presentment lo the Governor. No one 
would seriously claim that such an adoption 
would constitute duly enacted legislation. 
The Constitution contemplates the Gover­
nor will act after the Legislature has com­
pleted its deliberations, not before. Legis­
lative hearings might disclose facts or rea­
sons that impel the executive to change his 
position. Sanction of a  plan having prior 
gubernatorial approval and elimination of 
the presentment of the act after passage by 
the Legislature reverses the constitutional 
scheme of the legislative check and power 
placed in the executive—and without any 
valid reason. Cf. Justice Mountain's com­
ment in Vrccland v. Byrne, 72 N J. 292, 
304-05, 370 A .2d 825 (1977), in which he 
advocates literal compliance with constitu­
tional provisions governing details of gov­
ernmental administration. Neither the 
Governor nor the Legislature may choose to 
suspend constitutional procedures.
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IV
Some recent judicial opinions that have 

carefully considered these problems of 
presentment, separation of powers and bi­
cameralism have declared legislative at­
tempts lo circumt r t  these provisions inval­
id. See Consumer Energ}’ Council o f  Amer­
ica v. Federal Energy Regulatory Commis­
sion, 673 F.2d 425 (D.C.Cir 1982); * Chadha

2. Judge W ilkey's opinion contains •  compre­
hensive discussion o f llie  Frcsvnimcnl Clause, 
bicameralism , and separation o f powers. 673 
f . 2d at -1-78. He held that the provision 
authorizing either house o f Congress to disap­
prove a regulation o f the Federal Energy Regu­
late "* Commission (FERC ) under Ihe Natural 
Gas alley Acl uf I97H. 15 tt.S .C  55 3301- 
3342. was unconstitutional fo r several reasons. 
Congress could nol create a device enabling it , «* • •!. 

■a-f'CV

r. Immigration and Naturalization Service, 
631 F.2d 408 (9th Cir 19S0), cert, granted, 
151 U S  812, 102 S.CL 87, 70 LEd.2d 80 
(1981); Opinion o f the Justices, 431 A.2d 
7S3 (N.H.19S1); Slate ex rel. Barker v. 
Manchin, 279 S .E2I 622 (W.Va.1981); State  
v. A .LI.V .E  Voluntary. 606 P2A 769 (Alas­
ka 1980).

The only recent decision of this Court 
which relates to this subject Is Broun v. 
Heymann, 62 N.J. 1. 297 A.2d 572 (1972). 
However, that decision did nol discuss the 
problems presented in this case. The issue 
in Brown was whether the Execut" e Reor­
ganization Acl of 1969 "so enhanced) the 
executive power as to threaten the security 
against aggregated [tower which the scpa- 
ration-of-powcrs doctrire was designed to 
provide." Id. a t 10, 297 A.2d 572. The 
Court answered lhat proposition in the neg­
ative. The statute authorized the Governor 
to prepare a  reorganization plan of execu­
tive departments and to submit each plan to 
the Legislature. If  the Legislature did not 
pass a concurrent resolution opftosing the 
plan, it would become effective. See N.J.
S.A. 52:14C-7(c). i l  was observed that the 
Legislature could express only disapproval. 
No affirmative legislative action was need­
ed to have the plan become law. This is lo 
ho differentiated front the Building Author­
ity Act under which the Legislature must 
act affirmatively before the project is effec­
tive and presiding officers of each house 
must approve leases that are essential to 
the realization of a project.

I sympathize with what the Legislature is 
seeking to accomplish in reviewing actions 
of administrative agencies. However, it is 

• not without recourse. The Legislature

to control agency ruteniaking; the Presentment 
Clause was evaded because the President had 
had no opportunity to exercise his right o f veto; 
the constitutional requirement o f bicameralism 
was violated because one house cuutd a ltcc l 
■he validity o f the regulation: congressional 

.. ,  cxpansio. o f Its ro le  fo  one o f shares! adminis­
tration o f the law  contravened separation o f 
Powers; and Ihe entire scheme adversely a f. 
tested the constiluliun.it system u f checks and 

* balances.
The m ajority . In considering this opinion, has 

Isolated one point In Judge Wilkey's discussion

could, of course, express its views during 
rulemaking hearings under the Administra­
tive Procedure A ct I t has also been sug­
gested that the Legislature could require 
that rules would not become effective for a 
period of thirty days so lhat the Legislature 
could, if it so desired, pass a statute within 
that time nullifying or modifying proposed 
regulations. Sec Watson, “Congress S, ps 
Out: A Look a t Congressional Control of 
the Executive," 63 Calif.URev. 983,1060-61 
(1975). I t  has also been proposed that the 
Legislature’s direction should perhaps be lo 
do more reviewing of what the administra­
tive agencies aie doing arid then rewriting 
the laws in light of their administration, 
rather than reshaping and redirecting the 
administration of iU laws. I am certain 
there are many other legislative oversight 
mechanisms lhat will fulfill the Legisla­
ture's desire lhat the laws be interpreted in 
accordance with its in tent 

Though I believe those sections of the 
Building Authority Acl relating to legisla­
tive concurrence in the Authority's projects 
and approval of the leases by the presiding 
officers of each legislative house arc inval­
id, I am of the opinion that the balance of 
the statute may stand. Paragraph 31 of 
the Act evidences a broad legislative intent 
lo lhat effect:

If any clause, sentence, paragraph, sec­
tion or part of this act shall be adjudged 
by any court of competent jurisdiction to 
be invalid, the judgment shall not affect, 
impair or invalidate the remainder there- 
uf, but shall he confined in its operation 
to the clause, sentence, paragraph, section 
or part thereof directly involve-1 in the 
controversy in which the judgment shall 
have been rendered.

as crucial, that is, that the subject matter in­
volved a "basic policy judgment." The opinion 
is no l so circumscribed. However, even that 
standard does not differentiate this case. Here 
Hie Authority is making basic puticy drcistuns 
with respect to where a state governmental 
body should be lu c jt rd . Ihe adequacy a t the 
fac iillirs . and the custs involved. Though these 
puhcy decisions arc different from  w hrthrr in­
cremental pricing shuuld rp p ly  to trailer fu r l, 
both the Authority and I'LK ti have been en­
trusted wtth basic policy decisinns wuhin their 
respective substantive spheres.

- i v j s b i
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I agree with the majority th a t the debt 
limitation clause, Art, VIII, § 2, par. 3, has 
not been violated, although this is a close 
question because of the State’s obligations 
under the leases.

I join in the judgment that the sale of the 
bonds in the principal amount of $135,000,- 
000 under the New Jersey Building Author­
ity Act, as modified, would not violate the 
New Jersey Constitution.

Justice CLIFFORD joins in this opinion.

CLIFFORD and SCHREIBER, JJ., con­
curring in the result.

For affirmance—Chief Justice WIL- 
ENTZ and Justices PASHMAN, CLIF­
FORD, SCHREIBER. HANDLER, POL­
LOCK and O'HERN—6 .

For reversal—None.

‘ ’ 90 NJ. 422

Mary JORDAN, Carmine Russo, Prank 
Ue Gaetano, James F. Murphy, Arthur J. 
Caccese and Elizabeth Caccese, his wife, 
Frank A. Dufficld and Albert Florio, J r ,  
Individually and on behalf of all similar­
ly situated owners and trainers of racing 
horses in the S tate of New Jersey, Plain- 
tiffs-Appellants,

v.
HORSEMEN’S BENEVOLENT AND 

PROTECTIVE ASSOCIATION. 
Dcfendant-f cspondenl.

Supreme Court of New Jersey.

Argued March 9, 1982.
Decided July 27, 1982.

Owners of thoroughbred racehorses 
brought action challenging, os unconstitu­
tional s|>ccial law, statutory designation of 
regional division of national nonprofit

horsemen's organization lo receive percent­
age of purse money from thoroughbred 
horscracing in stale. The Superior Court, 
Chancery Division, concluded that special 
law provisions of New Jersey Constitution 
had not been violated. Direct certification 
was granted, and the Supreme Court, Pol­
lock, J., held that: (1) interest of homeown­
ers in winnings of their horses was suffi­
cient “additional private interest" to accord 
them standing; (2) participation of Attor­
ney General as nmicus curiae adequately 
protected interests of slate; (3) statutory 
distinction, because of national organiza­
tion's rules, in allocating benefits between 
members and nonmembers of organization 
bore no rational relationship to any legiti­
mate public purpose; (4) to free statute 
from constitutional defects, organization'? 
rules would be required to yield lo legisla­
tive purpose of aiding racing personnel; 
and (5) regional division's statutory advan­
tage, as recipient of funds, was not tanta­
mount to unconstitutional “exclusive privi­
lege."

Modified and affirmed.

1. Constitutional Law 0=42(1)
Any slight additional private interest ii 

sufficient to afford standing to private liti­
gants who raise issues of great public inter­
est, such as constitutional challenge to stat­
ute.

2. Constitutional Law *=42.3(2)
Interest of horseowners in winnings of 

th"ir horses was sufficient "additional pri­
vate interest" to accord them standing to 
challenge, as unconstitutional special law, 
statutory designation of regional division of 
national nonprofit horsemen's organization 
lo receive percentage of purse money from 
thoroughbred horseracing. N.J.S.A. 5:5-66, 
subds. b(l)(d), l<2)(d), 5:10-7; N.J.S.A. 
Const.Art. 4, § 7, pars. 7, 9(8).

See publication W ords and Phrases 
(o r  other judicial constructions and 
definitions.

3. Constitutional law  *= 4 4
State is not required to be named as 

defendant in every action challenging valid­
ity of statute. R. 4:28—1(a).

JORDAN v. HORSEMEN'S BENEV. & PROTECT. ASS'N N .J. 463
Cits **, N J ., 4tS A.Jd 44J

4. Constitutional Law <t>44
In action challenging validity of ste l­

ute, Attorney General must be notified. R. 
4:28-Ha).

5. Constitutional Law *=44
Participation of Attorney General as 

amicus curiae adequately protected inter­
ests of state in action challenging, as uncon­
stitutional special law, statutory designa­
tion of regional division of national non­
profit horsemen's organization to receive 
percentage of purse money from thorough­
bred horseracing. NJ.S.A. 5:5-66, 5:5-66. 
subds. b(l)(d), b(2Kd), 5:10-7; NJ.S.A. 
ConsLArt. 4, § 7, para. 7, 9(8); R. 4:23-4(a).

6. Statutes * = 6 6
Special legislation may be constitution­

al if enacted for valid purpose and in ac­
cordance with procedures required for spe­
cial legislation. NJ.S.A.ConsLArL 4, § 7, 
pare. 7-9; NJ.S.A . 1:6-1 et seq.

7. Statutes * = 68, 77(1)
Whether law is "special" or “general" 

depends on class of persons affected by law. 
NJ.S.A.ConsLArt 4, § 7, par. 7.

Sec publication W ords and Phrases 
fo r other judic ia l constructions and 
definitions.

8. Statutes e--'68, 77(1)
“General” legislation includes all those 

who should be Included in class, but uncon­
stitutional "spccirl" legislation excludes 
some who should bo included in class. N.J. 
S.A.Con5t.Art. 4, § 7, par. 7.

9. Statutes *="7(1)
Essence of unconstitutional "s|iecial" 

legislation is arbitrary exclusion of someone 
from class. N J . S. A.Const. Art. 4, § '  par.

10. Statutes e = 6S, 77(1)
In considering whether legislation is 

j  • “general" or "special," the courl must de- 
terminc pur|x>se and subject m atter of stal- 

vv uto, whether any persons arc excluded who 
^ s h o u ld  be included, and whether clussificn- 
■E: tion is rcazonablc, given purpose of statute. 
^N J.S .A .C onsL A rt. 4, § 7, par. 7.

11. Constitutional Law c=48(l)
Statute is presumed to be constitution­

al and court should exercise sparingly the 
power to declare statute unconstitutional.

12. S tatu trs *=77(1)
Purpose of constitutional prohibitions 

against special laws is to prevent abuse of 
legislative process by picking favorites. 
NJ.S.A.ConsLArt. 4, § 7, pars. 7, 9(8).

13. States *=119
Direct benefit to national nonprofit 

horsemen's organization by statutory desig­
nation of regional division to receive per­
centage of purse money from thoroughbred 
horseracing in state would viol ate constitu­
tional prohibition against appropriation of 
monies for private association. N.J.S.A. 
5:5-66, 5:10-7; NJ.S.A.ConsLArt. 8, § 3, 
par. 3.

14. Gaming c=3
Where object of statute designating re­

gional division, of nonprofit horsemen's or­
ganization to-receive percentage of purse 
money from thoroughbred horscracing in 
sta te was to benefit all horsemen, if effect 
of statute, on account of organization’s 
rules, was to restrict benefits lo organiza­
tion members in good standing but to re­
quire all horsemen, even those who were 
not members, to contribute to organiza­
tion's regional division, distinction in allo­
cating benefits between members and non- 
members of organization would l«ar no ra­
tional relationship to any legitimate public 
purpose and statute would be constitution­
ally defective. N.J.S.A. 5:5-66, 5:10-7; 
N.J.S.A.Const.Art. 4, § 7, pars. 7, 9(8).

15. Gaming *=3
Although statute designating reginnal 

division of nonprofit horsemen's organiza­
tion lo receive percentage of purse money 
from thoroughbred horseraeing in state 
would be constitutionally defective in its 
effect if as written, it restricted benefits to 
organization members in good standing but 
required all horsemen, including nonmem- 
l>cn, to contribute to regional divisiun, 
where statute was reasonably susceptible to 
onslitutional construction and legislature 
would prefer that statute survive with up-
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iiwii expenditures were “appropriations," 
in the broad sense, as used in the title. 
Acts 1984, c. 418, § 1 et seq.; Const. § 51.

5. Statutes *=141(1)
Constitution's requirement that amend­

ed statutes be reenacted and published a t 
length is limited, by its own wording, to 
amendment, revision, extension or confer­
ring of existing statutes and if an enact­
ment is merely a suspension or modifica­
tion of existing statute, it does not fall 
within the requirement. Const. § 51.

6. Statutes *=>14111)
Budget bill's reduction in annual sala­

ry increases for certain sta te officers from 
those provided for in statutes did not con­
stitute a repeal or amendment subject to 
reenactment and publication requirement- 
Acts 1984, c. 418, § 1 et seq.; KRS 15.755, 
18A.355, 64.055, 64.480, 64.485, 446.085.

7. Statutes 0=141(1)
Appropriations bill purporting to trans­

fer money from agencies in which public 
and private funds and private employee 
contributions were commingled was uncon­
stitutional because such transfers could not 
be termed suspensions or modifications of 
operation of statute exempt from reen­
actment and publication requirements; 
however, transfers of public funds were 
permissible. Acts 1984, c. 410, § 1 et seq.; 
KRS 45.253, 48.315; Const. §§ 15, 51.

8 . Statutes 0=141(1)
Budget bill which directed secretary of 

transportation to use road fund resources 
to meet rental payments to turnpike au­
thority and provided that capital construc­
tion and equipment purchases contingency 
fund be used to advance funds for certain 
projects was a change in operation of sta t­
utes despite conflicts with existing statute 
and not subject to reenactment or publica­
tion requirements. KRS 45.760(12), 45.770, 
143.090; Ac’s  1984, c. 418, § 1 et seq.; 
Const. § 51.

9. Statutes *=141(1) V'SfKi-jrr
Budget bill permitting s c h o o l '

to rent textbooks and imposing a i__
six-year period on use of textbooks i_ 
valid suspension or modification of e c J I
statute under General Assembly's - , s :  
authority and not subject to recnactnxsj 
publication requirements. Acts 19$j ** 
410, § 1 e t seq.; e. 418, § 1 et se q ^ E i^  
45.760(12), 45.770, 143.090, 446.085
10. Statutes *=141(1)

Budget bill imposing certain condhi*, 
on payments for county jail medical servE* 
contracts was properly the subject of vs 
appropriation and was germane to U* L2 
and. thus, not subject to reenaclmeat va| 
publication requirements. Acts 19^  t  
410, § 1 et seq.; c. 418, § 1 et seq.; Kpe 
441.0-15, 446.085; Const. § 51.

Robert L. Chenoweth, Sp. Asst. A2y 
Gen., Bryan, Fogle & Chenoweth, K. C,s i 
Leeco, Asst. Attys. Gen., Frankfort, for is  
pellant

J. Michael Noyes, Gen. Counsel, Olficrcd 
the Governor, Frankfort, A. Wallace Crif 
ton, Jr., Sheryl G. Snyder, Virginia H 
Snell, Wyatt, Tarrant & Combs, Loubsair, 
for appellees; Lee Sisncy, Chirks Wrt 
liffe, Finance and Admin. Cabinet, Frail 
fort, Henry Watson. HI, Cynthiani. sf 
counsel.

STEPHENS, Chief Justice.
The basic issue we address is to < bat 

extent, if any, the General Assembly of lb. 
Commonwealth may, in adopting • bu-lfrt 
bill and based on the financial condiuoa *f 
th" Commonwealth provide therein for lk» 
reduction, elimination and transfer of ay 
propriatcd funds, nnd for all practical pur­
poses, provide as a result thereof, that IV 
effectiveness of certain existing itatst/i k 
temporarily modified.

BACKGROUND
At its regular session in 1984. the Ck w  

al Assembly nassed r biennial bu ifrt'

I .  } lou'.c D ill 474, Chapter 418 o f the 1934 Acts bill, 
hereinafter referred to as HU 474, o r the budget

m  I
COM. EX REL. ARMSTRONG r. COLLINS Ky. ,|3Q

C ltca j. K f ,
i * .  document appropriated the revenue 
" ,  Li e Commonwealth and determined 

that revenue would be expended for 
i T c-,-ration, maintenance and support of 

ire u  branches of state government 
- j  the myriad of ancillary stale agencies 

*77 --vp -in s.' This document, included a 
*"7 „jos jn appropriations for various sal- 

'Creases and transfers of funds from 
or* us trust and agency accounts to the 
d^rrra! Fund to cover central administra­
t e  expenses.

•- aiJition. at the same session the Gen- 
xC  AfSetably passed corollary legislation' 

conferred upon the General Assem- 
to, the authority to provide, in a budget 

for the suspension or modification of 
ti» v;«ration of an existing statute if the 
de-erai Assembly found that such action is 
r e - .r v d  by the financial condition of state 
f.nrr..T .ent.

PROCEDURAL HISTORY 
Tie ippellant, Attorney Gensral of the 

Ci< - r.-nweallh, on June 6 , 1 9 8 4  filed a 
-r. for declaratory judgment in the 

irv .U a Circuit Crurt challenging the con- 
r.t.te-na' validity of those legislative 
*-> ' Basically, the petition claimed that 
ti t  legislative enactments violated the pre- 
•erjwsns of Section 51  ol the Kentucky 
Car.«btution, both as to the germaneness of 
tit Lilts ol the acts and os to the failure to 
InV.» the procedural requirement of Sec- 
tre  51 for the enactment and publication 
if amendments to existing law. A tempo- 
iv) restraining order was entered by the 
tral judge which prevented various offi-

1 TV .pecific provisions o f Ihe statutes under 
t-iMi util be more fu lly  described in the appro- 
yrj' .t pans o f this o p i - in .

b V raie Bill 294, Chapter 410 o f ihe 1984 Acts 
Nrr.r.i/icr referred lo as SB 294 o r KRS 446.-
ts*

4 V- Thompson was sued in his offic ia l capaci- 
Hr resigned the position o f Secretary o f ihe 

* I ' - r  anc Administration Cabinet, and the 
' •  -u se r c f Kentucky h is  appointed Gordon C. 
I'-ie !n that office.

4 1 ■* a description o f trusi and agency funds. 
<" i - fo i . p. 18. t l . seq.

M V W Jd .ST
cials in the Executive branct. nf govern­
ment from transferring funds from certain 
designated trust and agency funds' and 
olher special accounts to the general oper­
ating fund of the Commonwealth. Follow­
ing normal briefing and arguments, tin- 
trial court entered its findings of fact, con­
clusions of law and declaratory Judgment. 
A notice of appeal was timely filed by the 
Attomey General and upon appropriate mo­
tion, and for obvious reasons, • c transfer­
red the appeal directly lo this Court.

DECISION OF THE TRIAL COURT 
In rejecting the contentions of the Attor­

ney General in the main, the trial -ourt 
declared that the Genera! Assembly has, 
under Ky. Const. Secs. 15 and 51, the au­
thority to "suspend existing laws in a bud­
get bill if the provision is germane to the 
broad subject of appropriations." It fur­
ther declared that the procedural require­
ments of Ky. Const. Sec. 51 were nol appli­
cable to the chdlerged statutes because 
they only effected a "suspension" of exist­
ing statutes and were not an "express nr 
implied repeal" of existing statutes.

The trial court also upheld the General 
Assembly's authority to suspend previously 
authorized salaries, tru st and agency 
funds.1 It declared certain transfers of 
funds invalid because they accomplished 
more than "the mere suspension of existing 
statutory provisions" and because they 
were not “germane" to appropriations 
within the aegis of Kentucky Constitution 
Section 51.’ The former ruling is before us 
on appeal, the latter is not.

6. Specifically the tria l court approved the trans­
fe r o f fund i in the follow ing areas: Board o f 
Elections: Kentucky Development Finance Au- 
thorily ; University o f Kentucky: nanking and 
Securities: Fish and W ild life Resources: Road 
Fund: Capital Construction o f Road Fund: Edu­
cation and Humanities; Local Jail Support 
(medical contracts).

7 . Those declared invalid were: Unified proses n- 
lo ria l system, on ly insofar as it provides that a 
county o r  a circuit w ill receive funds prnpnr- 
tional to the state's total crim inal case load: 
Audilor o f Public Accounts, on ly insofar ns it 
imposes additional duties on the Auditor; Col 
rcctions. on ly insofar as i l cTeatcs a scheme fo r



CONTENTIONS OF THE PARTIES 
The appellant urges us to reverse the 

trial court because of what he maintains is 
an erroneous and "cryptic analysis" by the 
trial court of Sections 51 and 15 of the 
Kentucky Constitution. In essence, appel­
lant argues that the titles to the two acts in 
question do not pass Section 51's constitu­
tional requirement lhat the content of the 
a rt be germane to the title thereof. The 
Attorney General also urges us to declare 
as error the ruling that the procedural re­
quirement of Seetion 51 does not apply to a 
suspension" of existing statutes. Fur­

ther. appellant argues the trial court erro­
neously concluded tnat Section 15 of the 
Kentucky C nstitution permitted ihe statu­
tory suspens -n and modification -ontained 
in 11B 474. . 'inally, it is argued that the 
trial court erroneously applied the "ger­
maneness" test of Section 51 to the various 
provisions of the acts in question.

THE CHALLENGED STATUTES 
SB 294 provides as follows:

"(1) Nothing in a budget bill adopted 
bg the general assembly shall be con­
strued to effect a repeal or am endm ent 
in the Kentucky Rerised Statutes, and 
if any repeal or amendment appears to 
be effected in any of the Kentucky Re­
vised Statutes, it shall be disregarded, 
shall be null and void, and the law as it 
existed prior to the effective dale of the 
budget bill shall be given full force and 
effect.

"(2) Notwithstanding the provisions of 
subsection (1) of this section the general 
assembly m ay proride in a budget bill 
fo r  the suspension or modification o f  
the operation o f  a statute  if the general 
assembly finds that the financial condi­
tion of sla te government requires such 
suspension or modification. Such sus­
pension or modification shall not extend 
beyond the duration of the budget bill." 
(emphasis added).

Investigating and reporting on community an*1 
private corporate availability o f correctional 
services: Department o f Social Services, only 
insofar as it exempts certain personnel from
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It is dear from the plain language of tli»2vf 
statute that in Section (1) the Genera] A*-'-- 
scmbly deprives itself of the legal authors.--'- 
ty to repeal or amend, through the dericy N-' 
of a budget bill, any olher existing I**'*" 
appearing in the Kentucky Revised Stat. ~ 
utes. However, in Section (2), the Genera] 
Assembly gives itself the power to tut- 
p e n j or modify the operation of any sta t-* ' 
utc, but only if the financial condition of -  
state government so requires. The dura, 
tion of such suspension is limited to the 
duration of the budget

The General Assembly has. by this stat- 
ute, drawn a line between its power in the 
budget bill to suspend or modify existing 
statutes, us opposed to repeal g or amend­
ing existing statutes. It cat .tot repeal or 
amend, but it c ,n suspend or modify exist- 
ing statutes through the provisions of a 
budget bill.

Armed with this legislation, the Genera] 
Assembly, in its biennial buaget bill for the 
years 1984-.986, exercised this authority • 
by drafting items relating to the reduction 
of increases in sla te  officials* salaries, 
items providing for the transfer of monies 
from agencies and special funds to the 
states' general fund and items qualifying 
funds for resource recovery road project!, 
school books, and local jail support

It is our role lo determine if SB 294 may 
constitutionally permit the General Assem­
bly to suspend or modify the operation of 
existing statutes; if the answer is in the 
affirmative, to further determine if both 
SB 294 and the budget bill comply with the 
requirements of the title section of Ken­
tucky Constitution Section 51. If the an­
swer to the second inquiry is in the affirm­
ative we must, finally, examine each coo- 
tested "modification or suspension" con­
tained in the budget bill to determine if 
such actually constitutes a repeal or 
amendment, or if each is only a modifica­
tion or suspension within the purview of • - 
SB 294(2) and of the re-enactment and pub- ~ •

salary ceilings and imposes a limit on adminls- 
Iralive cosls; Transportation Cabinet, only Inso­
fa r as II places a ceiling on the fnAiber o f full 
time positions In Ihe Transportation Cabinet.

REPORTER. 2d SERIES COM. EX RE I-  ARMSTRONG v. COLLINS
Cll« K y , 70S S.WUd 417

Ky- 111
Ration section of Kentucky Constitution 
5,<t:i>n 51.

BOfS THE GENERAL ASSEMBLY 
HAVE THE POWER IN THE BUD- 
GET BILL TO SUSPEND OR M Mil- 
FV EXISTING STATUTORY L V7 

| l )  As stated, SB 294, while denying 
[jjc power of the General Assembly to re- 
•val or amend existing statutory law 
through the device of a budget bill, did 
a,Iced aulhorixe that legislative body lo 
"provide in a budget biil for the suspension 
,r  modification of the operation of a stat- 
utv." No matter how one slices it, the 
General Assembly is permitted through the 
reduction or elimination of an appropria­
tion. to effectively eliminate the efficacy of 
existing statutes, subject only to the find­
ing of a financial emergency and further 
subject to the time limitation of the budget­
ary period.

We believe that this statutory scheme is 
rh-arly within the constitutional powers of 
;nv General Assembly.

it is clear that the power of the dollar— 
the raising and expenditure of the money 
r.rccssary to operate state government—is 
env which is within the authority ol the 
legislative branch of government The 
fnnstilution of the Commonwealth so 
states and we have so stated. Kentucky 
Constitution Section 230, is as follows: 

"No money shall be drawn from the State 
Treasury, except in pursuance of appro­
priations made by law."

The purpose of this section is to prevent 
the expenditure of the state's money with­
out the consent of the Ceneral Assembly. 
Ferguson v. Oates, Ky., 314 S.W.2d 518 
11958). As we said in Legislative Research 
Commission p. Brown, Ky.. 604 S.W.2d 
907 (1984),

'The budget, which provides the revenue 
for the Commonwealth and which deter­
mines how lhal revenue shall be spent, is
fundamentally a legislative m atter___
Ky. Const. Sec. 49-5U empowers the Gen­
eral Assembly to contract debts; and Ky. 
Const See. 53 empowers the General As­
sembly to provide for investigations into

the accounts of the Treasurer and Audi­
tor of Public Accounts.
. . .  In a word, the fin a l action on the 
enactment or adop'ion o f  Ihe budget is 
a legislative matter. It is, of course, the 
duly of the Guvcrnnr . . .  lo carry out 
and to implement the budget which is 
passed by the General Assembly. Ky. 
ConsL Sec. 81." Id a t 925. (emphasis 
added).

In Brou n, we approved .i legislatively man­
dated budget reduction plan applicable lo 
all three branches of state government, the 
0|>eraliu;. of which was triggered when a 
state revenue shortfall occurred.

Also in Brown we declared invalid a sta t­
utory provision that required the budget be 
submitted as a resolution, as opposed lo 
the mandate of Kentucky Constitution Sec­
tion 88 that it he presented as a bill. Sig­
nificant to the issue in the case sub judicr, 
we declared 

"When the budget is enacted as a bill, 
the provisions thereof could repeal etis'- 
ing statutes. B ut i f  the budget doc­
um ent is introduced in the fo rm  o f  a 
resolution, it can not hare the effect o f  
repealing any existing statutes." Id. at 
p. 927. (emphasis added).

We thus twice stated that a budget bill 
could be used to repeal existing statutes.

Our statement there should not come as 
any surprise when one considers our previ­
ous decisions. In Mattingly v. Kirtlcy, 285 
Ky. 795, 149 S.W.2d 521 (1941), a statute 
enacted in 1920 established a State Board 
of Athletic Control and auti. rir.cd a 
55,000.00 appropriation for the Board's op­
erating expenses. That amount was not 
changed by a repeal of or an amendment to 
the statute. In the 1940 Budget Act, the 
appropriation to the Board was increased 
to $6,500.00. A suit was then filed seeking 
a determination of which amount was prop­
er. The Courl of Appeals gave effect lo 
the "last word" of the General Assembly 
as expressed by the 1910 increased appro­
priation and permitted an amendment of 
the 1920 bill by the 1940 Budget Act. id. 
a t 523. Mattingly stands for the proposi­
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tion that—at the very least —the General 
Assembly may appropriate funds in a  Bud­
get bill in amounts that are different from 
those in previously enacted statutes. In­
terestingly enough, in that case the court 
did not attach any conditions such as emer­
gency, etc., to the amendment permitted. 
In Commonwealth cz reL Meredith, A tto r­
ney General v. Johnson, 292 Ky. 288, 166 
S.W.2d 409, 414 (1942) the questioned bud­
get bill permitted the Governor the "widest 
discretion” to expend and to transfer mon­
ey from one fund to another, upon the 
finding by him that an emergency existed 
for which public money should be spent. 
The court said:

"To hold th a t the state government could 
not take the precaution of anticipating 
such miscellaneous items [as an emer­
gency] would be to retard the progress 
and operation of public affairs." Id.

In Johnson, the court declared that a  bud­
get bill could allow not only the transfer of 
funds from special accounts but also that 
selfsame bill would properly authorize the 
unappropriated and unbudgeted expendi­
ture of funds, if an emergency (or other 
miscellaneous items) were found.

If it is proper for the General Assembly 
to delegate to the Governor the power, in a 
budget bill, to transfer funds and to spend 
them for unbudgeted items, why is it not, a 
fortiori, proper tor the General Assembly, 
in the limited circumstances of an emergen­
cy financial situation of sta te  government, 
to transfer funds and to suspend and modi­
fy the operation of a statute? We think 
the question answers itself.

The United States Supreme Court 
agrees. In U nited States v. Will, 449 U.S. 
200, 101 S.Ct. 471, 66 L.Ed.2d 392 (1980), 
our highest court specifically held that the 
United States Congress could modify sta tu­
tory law in an appropriation bill. In an 
unanimous opinion, the Court quoting 
United Stales v. Dickerson, 310 U.S. 654, 
555, 60 S .C t 1034, 1035, 84 L.Ed. 1356 
(1940) said:

"[WJhcn Congress desires to suspend or 
repeal a  s ta tu te  in force, ‘[t]here can be 
no doubt that . . .  it could accomplish its

-L*-V

purpose by an amendment lo an appro/? 
priation bill . . . ’ "  Id. at 222, 101 S Ct ' '  
a t 484.

At this point il is necessary to remember 
that the questioned statute SB 294—by iu 
own terms—denied the General Assembly 
the power to repeal or amend an existing 
law. I t permitted only suspension or 
modification.

It may well be Drgucd, that if the Gener­
al Assembly has the constitutional power 
to repeal or am end  existing statutes in a 
budget bill, it should have the power to 
suspend or m odify  such statutes in Out 
selfsame budget bill. This conclusion a  
supported by logic, and it is also supported 
by law

Kcnlucky Constitution Section 15, is u  
follows:

"Laws to be suspended only by General 
Assembly. No power to suspend laws 
shall be exercised unless by the General 
Assembly or its authority."

There have been a minimal number of 
cases interpreting this section. In Loie- 
lace v. Commonwealth, 285 Ky. 326, 147 
S.W.2d 1029 (1941), a statute authorizing a 
court to probate the sentence of a person 
convicted of a crime was held to be a 
constitutionally valid "suspension" of the 
criminal statute. We said:

‘The legislature makes the law-£ that de­
clare what are criminal offenses and do 
fine the processes by which these laws 
are enforced. Having the power lo 
make, it has the power to modify «nd 
provide for abatement or suspension.
Id  a t 1034.
"[T]the power in the legislature to autho­
rize the courts to suspend those laws u  
in the logically implied affirmation 
contained in Section 15 o f  the Constitu­
tion o f  K e n tu c k y .. . ."  Id  (emphasis 
added).

I t is beyond cavil that the General As­
sembly can suspend the operation of stat­
utes. Moreover, under Lovelace, the Gen­
eral Assembly delegated that authority to 
the Courts. See also, Gering v. Brown

m
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cut u . Ki. rot s  was o r
Hotel Corporation, Ky., 396 S.W.2d 332 
il?o3l-

Because of the General Assembly’s ex­
clusive authority with respect to public 
fv.-.ds and the budget, we have no problem 
u  cecidir.g that Ky. Const. Sec. 15 applies 
•0 statutes which can be affected by the 
budget bill of the Commonwealth. The 
t>r,eral Assembly is mandated to operate 
the financial offices of the Commonwealth 
ur.ier a balanced budget. If revenues bc- 
fi.-e inadequate, the General Assembly 
.t.uj: be empowered to use adequate de- 
v::tf tc talance the budget. Provisions in 

budget document which effectively sus- 
;.r„i and modify existing statutes which 
,-ar.y financial implication certainly are 
cvt-istenl with those duties and responsi-

\V,- have reiterated the proposition that 
the Gt.ieral Assembly may constitutionally 
rrjeal or amend existing statutes by the 
-.r—.s of a budget hill, so long as said bill 
r  replies with Ky. Const. Sec. 51. We have 

hasized the obvious, lie, that the Gen- 
r.*al Assembly may also suspend or modi- 
y  existing statutes in a budget bill. Since, 
.:.ier paragraph (1) of SB 294, the General 
A.-scmbly denied itse lf the power to repeal 
1 r emend and fur-her said in paragraph (2) 
l.MTcof it granted (or recognized) in itself 
:.*.r power to suspend or modify existing 
statutes, we must, perforce, examine the 
questioned provisions of the budget bill and 
StU-rmine whether they are only suspen­
sions or modifications, and therefore, prop­
er under the General Assembly's self-im­
plied limitation. Prior lo that, however, 
»c must address appellant’s argument that 
loth challenged acts violate Section 51 of 
the Kentucky Constitution.

I>0 THE TITLES OF SB 291 AND IIB 474 
COMPORT WITH THE MANDATE 
OF KENTUCKY CONSTITUTION, 
SECTION 51?

Kentucky Constitution Section 51 is as 
follows:

"No law enacted by the General Assem­
bly shall relate to more than one subject, 
•nd that shall be expressed in the title,

and no law shall be revised, amended, or 
the provisions thereof extended or con­
ferred by reference to its title only, but 
so much thereof as is revised, amended, 
extended or conferred, shall be re-enact­
ed and published a l length".

There are two proscriptions contained in 
this oft-litigated section. One directs that 
an act ot the Genera! Assembly shall only 
relate lo one subject and requires that the 
subject shall be expressed in the title of the 
act. The other directs that no existing law 
shall be revised, amended, or its provisions 
conferred or extended by referring to its 
title only, but rather when such action is 
intended, the law is required lo be re-enact­
ed a t length. Appellant attacks IIB 474 
and SB 294 with respect to the first pro­
scription of Section 51 and HB 474 with 
respect to the second.

(A) DO THE TITLES TO SB 294 AND 
IIB 474 PROPERLY DESCRIBE THE 

SUBJECT OF THOSE ACTS.
Ky. Const foe. 51 has always been lib­

erally conslrueo, with all doubts being re­
solved in favor of the validity of the legisla­
tive action. The purpose of the section is 
said to be to prevent the enactment of 
"surrtptitious" legislation. Bowman  r. 
Hamtelt, 159 Ky. 184, 166 S.W. 1008 
(1914); Dawson v. Commonwealth, De­
partm ent o f  Transportation, Ky., 622 
S.W.2d 212 (1981). The framers of the 
Constitution intended to prevent surprise 
and fraud upon the members of the Gener­
al Assembly and other interested parties, 
thus preventing the practice of "log roll­
ing”. Commonwealth ez rel. Meredith r. 
Johnson, 292 Ky. 288, 166 S.W.2d 409, 411 
(1942).

[2] The title need only furnish general 
notification of the general subject in the 
a c t  If the title furnishes a "due" to the 
act’s contents, it passes constitutional mus­
ter. Talbott t’. Laffoon, 257 Ky. 773, 79
S.W.2d 244 (1935).

“Section 51 of our Constitution . . .  was 
to prevent the evil that had grown up of 
legislating in one act upon as many dis-
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linct and wholly disconnected subjects as 
the legislative body saw fit, without any 
indication in the title of the act as to 
what its contents might b e .. . .  [Prior lo 
its adoption] (i]t was then competent for 
the Legislature to legislate upon a multi­
plicity of unrelated subjects which were 
neither remotely germane to, or in any 
wise connected with, the one or ones 
named in the title . . .  [tjo circumvent 
such deceptive practices resulting in de­
ceitful, selfish, and other baleful conse­
quences, the provision teas i-sertcd in 
the Constitution." I d  a t 246 (emphasis 
added).
131 Do the challenged titles provide the 

reader a clue as to the contents of the act? 
Do the acts perpetrate a fraud? Did the 

' General Assembly in providing a title to 
the acts and placing it in juxtaposition with 
the content of the nets effect something 
deceitful, selfish or baleful? We think rot. 

The challenged SB 204 title is as follows: 
"AN ACT relating to the re'ationship of 
the budget bill to the Kentucky Revised 
Statutes, and declaring an emergency." 
The challenged two paragraphs of SB 

204 limit the General Assembly's right to 
repeal or amend in a budget bill but per­
mit the suspension or modification of 
such existing statutes, but only in the 
event that the financial conditions of the 
state mandate emergency action. The sub­
stance of the act thus permits suspension 
or modification of Kentucky Revised Stat­
utes by a budget bill. The act expresses 
the relationship of a budget bill to all exist­
ing statutory law- -which is primarily what 
the title says it d. ;s. The "germaneness" 
argument here is 'tile short of specious.

[41 The title of HB 474, the biennial 
budget bill, is as follows:

"AN ACT relating to appropriations for 
the operation, maintenance, support, and 
functioning of the government of the 
Commonwealth of Kentucky and its vari­
ous officers, cabinets, departments, 
boards, commissions, institutions, subdi­
visions, agencies, and other stale sup­
ported activities."
The various contested provisions of HB 

474, provide for the transfer of funds from

■
various trust and agency account* 
general fund of the Commonwealth,-^*:''- f< 
also provide for the reduction of n t l '  
made in various officers’ salaries. The l i 1, ^  
to the act refers to "appropriation" tee qJ  i 
operation, etc., of state government. V 
tain!;, the title does not tell the e a i r f ' 
that—in the voluminous act—the Ge^rvj 
Assembly has authorized the reduction 
salary increases and the transfer ot trust 
and agency funds. However, under u-t 
case law cited above al! that is necesury « 
lhat the act give a "clue" as to its cottr-j 
and that the act be not deceitful, selfish u  
result in "baleful” consequences.

HB 474 is a budget—a biennial budget— 
directing the expenditure of literally LI 
lions of dollars to be used in the operatx* 
of slate government. The provisions tier* 
of that suspend or modify the cxpcniizj* 
of monies in the event of a financial 
lent are clearly appropriations, in the bread 
sense. Appropriation of the people’s r*n 
ey is the exclusive responsibility of th> 
General Assembly, including the powrr to 
suspend or modify such appropriation n  
der emergency financial cirtumsUnm 
Moreover, such modification or sus|wnsr« 
is obviously part of the whole fra.o.nort 
of the budget, and no one could posstMy U 
deceived by the inclusion of such 
sions. The (act that the title tells the 
er that the act is an appropriation fcr the 
funding of state government dearly slots 
one to the fact that the act deals whJs 
"appropriations" including poui-W 
changes. No person could claim to hist 
been misled by the title of HB 474 
the content of the act sets a courve *f 
action when the financial condition r.f the 
Commonwealth deteriorates. We bel^w 
that the title of HB 474 clearly romp!** 
with Ky. Const. Sec. 51.

(B) DO THE CHALLENGED PORTION*
OF IIB 474 COMPORT WITH TIIF 
PROVISION OF KENTUCKY (TIN 
STITUTION, SECTION 51 THAT RE­
QUIRES AMENDMENT OF STAT­
UTES TO BE DONE AT I.KSOTIT'

[51 This second part of Section M r- r ' 
nearly so often litigated as the

COM. EX REE ARMSTRONG v. COLLINS
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[, M-ction. The purpose of this section 
•" ■ pff-jps best explained by one of the

‘ • nH;mbcrs of the General Assembly 
i  d J  not know what they were voting for 

the time, and this section . . .  pro- 
raid  "hen an act is amended . . .  shall 

ret ou'. in full, so every man will 
l - J .n u n u  what it is when voting on it, 
. j  the people will know what change 

»jj I wen made when they see i t"  
c.,s :dwg. Chairman o f  the Legislatire 

'iil/ii-. Volume J, p. 379'J, Debates 
Constitutional Convention.

Ci the court said, in Board o f Pcniten- 
.  —i  Commissioners e. Spencer, 159 Ky. 
£  pv, S.W. 1017 (1914).

-W).rn any person, lawyer or layman, 
ukrj up an act of the Legislature, to 
m l  and understand what changes have 
!*~r. made in an old law, he ought to 
Mvr M ore him in the act that he is 
f-n hag the whole of the law as it ap- 

uhen amended or revised by the 
•> .  act. .“ Id. at 1024 

T>..« part of Section 51 may be described 
u  re-enactment and publication re- 
V-rrmciu of that section. As stated, its 
i;;E-aliun is limited by its own wording to 
laradmenl, revision, extension or confer- 
r.-g o f existing statutes. Its purpose is to 
jrwirat deceitful practices and to provide 
f.2 and easily accessible information to 
Irr-ilatnrs and to the public when the Gen­
eral Assembly is so effecting existing law.

If > challenged statutory enactment falls 
• .--h r. the proscribed activities, as opposed 

r.»rrl.v being suspensory in nature, it is 
t 1 -Ut.vr u f this second part of Section 51. 
l! is. however, merely a suspension or 
r> •Miration, it is not violative thereof. 
Tr* rame restriction appears in SB 294(2), 

the General Assembly restricted 
the same limitation of Ky. Const

NC J i .

1 TVs arc a> follows: KRS 15.755 (Common- 
•••• •'■ Attorneys): KRS 15.765 (County Altor- 

• KRS ISA.355 (Slate Employees): KRS 
J* (Circuit C lerks); KRS 64.480 (Elective 

i  r “  '-c Officers—Governor. Lieutenant Gov-

We now proceed to examine the chal­
lenged statutory provisions that arc before 
us on this appeal lo determine if they re­
peal or amend exuting statutes or if they 
merely suspend or modify existing statutes 
and are therefore valid.

DO THE CHALLENGED STATUTES 
CONSTITUTE A REPEAL OR 
AMENDMENT TO EXISTING STAT- 
U7ES SO AF TO BE VIOLATIVE OF 
SECTION 1 OF SB 294?

1. STATE OFFICERS’ SALARIES

[51 HB 474, the budget document, in 
P art VII thereof provides in essence that if 
the financial condition of the state deterio­
rates certain salary increases of specific 
state officers were to be reduced.* The bill 
then provided for annual increases which 
are less than are provided for in the partic­
ular cited statutes. Such reduction is tem­
porary only, expiring a t the end of the 
biennium. The trial court upheld this ac­
tion saying that the General Assembly " . . .  
has the authority to suspend previously 
authorized salaries in a budget bill, a sub­
ject clearly germane to appropriations.” 
We agree.

In Mattinglg, we upheld a budget appro­
priation that ’’repealed" prior statutory ru- 
thorizetion for the Athletic Board ol Con­
trol. See also, State ex re l McLeod v. 
Mills, 256 S.C. 21. 180 S.E.2d 638 (1971). 
As we view this statute, the General At- 
sembly has—as a premise for its action— 
cited the shaky financial condition of the 
Commonwealth. It has exercised its dis­
cretion—nay, it has performed its constitu­
tional obligation—that of operating the 
Commonwealth within a balanced budget, 
by reducing expenditures in areas which it 
felt were proper. It has exercised proper 
legislative discretion and judgment. It has 
not repealed or amended the existing sala­
ry statutes, it has simply temporarily sus-

c rnor, A ltomey General, Superintendent o f Pub 
lie Instruction, Commissioner o f Agriculture. 
Secretary u f Slate, Auditor o f rub lic  Accounts, 
C lerk o f Supreme Coun); and KRS 64.485 (lus- 
ticcs and Judges o f the Court o f Justice).
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ponded them, as il clearly has the pmver lo 
do. I. PC r. Broun, supra. SB 294(2).

2. TRUST AND AGENCY FUND 
TRANSFERS 

17 1 Under a traditional statutory 
scheme, the General Assembly has created 
what arc called "trust and agency funds." 
Basically, when any affected agency, 
board, commission, or other entity of state 
government receives fees, fental, sales, 
bond proceeds, gifts, or other income, those 
monies are specifically appropriated by the 
General Assembly lo those units of govern­
ment. Budget, Part II, Trust and Agency 
Funds; KftS 45.253.

In the present budget bill, and based on 
the same premise of the financial condition 
of the state, the General Assembly provid­
ed for the “suspension" of enumerated 
statutes to "provide for the transfer of 
certain agency ard special funds to the 
general fund.” Budget Memorandum, at 
t.’ Not only does the budget document 
provide for the transfers, but they are also 
authorized by statute. KRS 48.315.'°

I-  each of the challenged transfers of 
funds, the enabling act created a reduction 
in the funds available lo the affected agen­
cy. The trial courl upheld the validity of 
these transfers, declaring that the General

9. In ihe interest u f brevity, we w ill not discuss 
these at length. Suffice it to say lhat the Attor­
ney General complains o f the follow ing items— 
Kentucky Development Finance Authority, re­
quired lapsing o f 4100.000 each fiscal year to 
Ihe General Fund; University o f Kentucky, 
transfer o f 1500,000 from  the Tobacco Research 
Trust Fond to the General Fund; Department o f 
Banking and Securities, transfer o l 43.000.000 
to the General Fund; Fish and W ild life Re- 
sources, lapsing S I ,128.000 in 1984—1985 and 
S I. 150,000 in 198S-B6; and a general transfer o f 
various amounts to the General Fund. See Bud- 
get Document, Item 19. 35. 49, 63. Fo r anyone 
who desire: to -cad the 47 specific authorized 
transfers, see Budget Dtil, Item V III.

10. KRS 48.315 is as follows; ” (1 ) The general 
assembly may provide In a budget b ill fo r Ihe 
transfer lo  the general fund fo r the purpose o f 
Ihe general fund a ll o r  part uf the agency funds, 
special funds, o r  other funds established under 
the provisions o f KRS 15.430; 16.565; 21.347; 
21.540; 21.560; 42.500, 47.010; 48.010(g); 56.-

Assembly has the authority under SeictiSS 
15 of the Kentucky Constitution 
KRS 48.315 "to suspend, for the du ra tja i'^  
of the biennium, sections of the Kentocki'V- 
Revised Statute that pertain to t n u t S  - 
agency funds." We agree in part. -T-.--*- 

We repeat ourselves when we say 
the General Assembly has, consbtutiotaji, t 
speaking, the power in a budget bin *  
repeal or amcnu the manner in which ptb- 
lie funds are used. Ky. Const. Sec. 5 ), Q , 
"title" section, has not been violated by t> - 
matters clearly relating to appropriation 
What we decide is simply that the tranifcn 
of funds which are merely temporary, &, 
terminable suspensions of the operation of 
the statutes relating to appropriation! of 
public funds are within the legislative 
thority as set out in SB 294 and Ky. Cornt.
Sec. 51, the amendment section.

However, the transfers o ' funds which 
relate tc appropriations of private conirib* 
lions cannot be termed suspensions or 
ifications of the operation of the statute* 
Because the General Assembly has no s> 
thority to transfer private funds to th* 
general fund, the transfer of money frw i 
agencies in which public funds and print* 
employee contributions are commingled, 
and cannot be differentiated, is uncotulhj 
tional. Diversions from the Kentucky Era-

100; 61.470. 61.580; 64.345; 64.350; 161.43% 
161.430; 164A.I10; 164 A.020. I64AJ09
164A.810; 2 I6A .II0 : 230.218; 2)0.398; 230 401% 
230.770; 235.330; 248.540; 248.550; 2711*%
278.150; 287.485; 304.35-030; 311.450; 311.
610; 312.019; 313.350; 314.161: 315.195. 31*- 
210; 317.530; 3I7A .080; 319.131; 320.360; 121- 
320, 322.290; 322.330; 322.420; 323.080, 323- 
190: 323.210; 323A.060: 323A.I90; 323AJIR 
324.286; 324.410; 325.250; 326.120. 327089
330.050; 344.160; 334A.120; 335.140, 3 41 .12
342.480, etc.

( I )  The Iran tfc r o f money! bom  the 4<r*T 
funds, special funJs, e r other funds to th* grw 
eral fund provided fo r in subsection ( I )  cf 
section shall be fo r the period o f time speefwd 
in Ihe budget bill.

(3 ) Any provisions o f any siaiuic In cocfbs 
w ilh ihe provisions o f  subsections ( I )  and (2 )«  “ * 
this section are hereby suspended or mcxhfw*
Such suspension o r modification shall oc4 «v 
tend beyond the duration o l Ihe bodyrt k l  
(Unset. Acts 1984, ch. 410 5 6. effective July I t . 
1934.)"
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Retirement System, County Em- that statute. As we have said, previou-ly.

the "conflict" Is authorized bv SB 291.R etirem en t System, Slate Police
^ 'r - . c r . t  System, and Teachers' Retire- 

fw '-l
system fall within this category, as 

A , Werkers ‘ Compensation and Workers' 
Special I und. The employee conlri- 
and the insurance company assess­

e d !  constitute private, mandatory don'- 
it To the extent that private funds 

te-v' transferred, we reverse.

j  TRANSPORTATION PROVISIONS

(<j Tr.v budget bill directs that the Sec- 
„ u r .  v! the Transportation Cabinet shall 

fund resources to meet lease rent- 
£  -at fronts to the Kentucky Turnpike Au- 

It further provides that in the 
ocr.t such resources are insufficient to 
rert payments, the shortage shall be met 
H transferring coal severance tax receipts 

-cover the obligation". Budget Doc- 
.wrnf. Part IV, Road Fund, Item 1.

T2.e bill also provides that the capital 
(i-tlrufiion and equipment purchase con- 
v t n t y  fund may be used to advance 
f_*,u to projects authorizjd to be financed 
! j !-r.!s and may further be used to fi- 
u.v* feasibility studies for future 
jr.w ts. Budget, Part V. Capital Con- 
ttn.r;uui. L . Transporation.

The Attorney General argues that the 
fra: provision is in conflict with KRS 143.- 
(V> and that the second provision is in 
(wcfict with KRS 45.770. The trial court 
tragrved and found no inconsistency be- 
tvrrn the provisions and existing statutory 
bv Wc agree with the result, but not the 
F»!v.r.;ng, of the trial court

It iv clear lhat the first provision which 
albeit temporarily and for the same 

!**>oo as all of thr challenged provision! 
•f the budget bill, fund; ,'rom the purpose 
•ctout in KRS 143.090 '• does conflict with

It  following are the agencies and special funds
»k*h h i l t  pro ale contributions:

Kentucky Employees Retirement System 
(KRS 61 580), County Employees Retirement 
3-stem (KRS 78.650). State Police Retirement 
6>.tem (KRS 16.565), Teachers* Retirement 

* 5jstcm (KRS 161.420), Workers' Compcnsa-

The same reasoning applies to the second 
contested provision in this section. In addi­
tion, this action of the General Assembly 
was authorized by a 1934 statute. KBS 
45.700(12) is as follows:

"(12) The general assembly may provide 
in a budget hill for the capital construc­
tion and equipment purchase contingency 
fund to be ur .ri lo advance funds to 
projects authorized to be financed by 
bonds, and to finance feasibility studies 
for projects which may be contemplated 
for future funding."

The General Assembly thereby spccijieal- 
ly  authorized by another statute, the nr- 
lion which it took■ in the budget doc­
ument. We find no inconsistency, even if 
such were relevant to our decision.

4. FUNDING FOR TEXTBOOKS 
[9) The General Assembly, also 

through the budget bill, permitted local 
school districts to rent textbooks and fur­
ther imposed a minimum six year period on 
the use of textbooks selected by the Text­
book Commission. Budget, Part I, Gener­
al Fund, D. Education and Humanities, 
Item 29(c), (b). It is argued that this sec­
tion of the budget conflicted with KItS 
156.400 and KRS 156.43514). The trial 
court disagreed. We agree with the trial 
court.

In this section of the budget bill—as in 
al) the questioned sections—the General 
Assembly was basing its action on the fi­
nancial condition o f the state and its vari­
ous entities. It was acting on the authority 
granted in SB 294. In this instance, local 
boards of education can now—at their op­
tion—rent textbooks to students. All 
books shall now be used for six years. 
Both of these objects are economy moves. 
They allow local school boards to make

tion (K RS  342.430). and W orke r! Ctauni Spe* 
cial Fund (K R S  342.122).

12. KRS 143 090 provide! a wheme (o r the ex­
penditure o f Road Fund Reiuurccv. I l tb-ev nol 
authorize the u ie o f  iuch b ind! (o r  the payment 
o f rent to the Kentucky Turnpike Authority.
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appropriate individual decisions ns to 
whether textbooks shall be l o a n e d  o r  r e n t ­
e d  to students. Whether one agrees with 
this infringement on the traditional use of 
"free" textbooks, one cannot challenge the 
General Assembly's right to make such a 
policy decision. The same logic applies to 
extending the use of books for a period of 
six years.11

We believe therefore that not only is the 
action of the General Assembly in the bud­
get bill valid as a suspension or modifica­
tion of existing statutes, we also believe 
lhat, there is, in effect, no real conflict.

5. FUNDS FOR MEDICAL CON­
TRACTS

(10) The budget bill provided $900,000 
fund for medical service contracts for coun­
ty jails. It also provided a condition, that 
that fund be maintained in an individual 
account specifically for medical contracts, 
and furthermore that a county must be 
"certified" before it received its share of 
the funding. In order to be so certified, 
the county must attest that it has investi­
gated and obtained the "most feasible 
medical contract or contracts possible." 
The contracKs) is subject to approval by 
the Corrections Cabinet. Budget, Part I, 
General Fund, C. Corrections, Item 27d. 
Local Jail Support.

It is claimed by appellant that such provi­
sion is in conflict with KRS < '1.045.'* It is 
argued that the budget bill contains "sub­
stantive law" and that such a requirement 
is not an appropriation. The trial court 
disagreed and so do we.

It is an altogether too familiar litany that 
the premise of this provision is to react lo 
the financial crunch of the state and that 
soch directive is only temporary. It is also 
too familiar to say that this attempt of the 
General Assembly to regulate even tempo­
rarily, the procurement by medical services

13. Although the statutes permits the Superin­
tendent o l Instruction lo  authorize the use u f 
textbooks fo r more o r less than six years (KU S 
156.400), Ihe statute specifically allows the Gen­
eral Assembly to make its own period in  a  
W i-e t bill. KRS 156.440.

contracls—in an economical 
clearly u subject of an 
General Assembly is saying to 
effect, "we will give you $900,000 
but you don't qualify unless the 
you obtain is the most economical and ^  
iblc one." It cannot be seriously a rjt«4 
that this is nol appropriation and therefag 
germane. . . y

There is no need to "wrap up" this op^ 
ion with a lengthy summary. The Cerxrxl 
Assembly has the basic constitutional jo». 
er and responsibility to tax and to ip-oj 
the public's money. This power, as « r 
have seen in prior decisions, is exclusht la 
the General Assembly and include* tV 
power te use a budget bill to rrp.*l 
amend, modify and suspend existing s-jg 
utes. Such power must be exercised wsi* 
all constitutional proscriptions, includ~| 
those of Section 51. The General Aun» 
bly, in the questioned statute hereinbeftrt 
described and relying on its own 
statutory authority, did precisely that.

The judgment of the trial court b *J 
firmed.

ST'THENS, C J„ and CANT. LKIIiSO.V. 
STEPHENSON, WHITE and WINTii 
SHEIMER, JJ„  concur.

VANCE, J., dissents, and files a duwt*. 
ing opinion.

VANCE. Justice, dissenting.
Section 51 of the Kentucky Constitute* 

provides:
"No luw enacted by the General Ass/-v 
hly shall relate to more than one sutyen. 
and that shall be expressed in thr L‘j« 
and nn law shall be revised, amendr-i j  
the provisions thereof extended or r »  
fcrred by reference to its title cnls. W  
so much thereof as is revised, amain! 
extended or conferred, shall be rvcr-* 
ed and published at length."

14. KRS 441.045 sets ou l the plw rJurr w ► 
how counties are to obtain money frc-n 
stale fo r  medical contracts. Nothing • T " " ’ 
therein about the certification proeedutr
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.* p i j  section contains two important re- 
that relate to the transaction of 

t-us at ess of the General Assembly in an 
■:1 t r êrU and intelligent fashion. The provi- 
.-= jir .t relating to title and the provisiotis 
I to n  publicalion in full of amended

preserve the significant purpose of 
lo ca tin g  confusion in the minds of legis- 
l ^ r .  a> to the effect of proposed legisla­

t i ­
v e  .-.,urt. state time ago, expressed the 

. - .  .1- of this amendment. In Talbott 11
Kv. 773.79 s.w .2d 244 (1935),

mt •i.-i
n .71 of our Constitution, and like

• rvit'totis in Constitutions of other 
stab-*, is of comparatively modern origin, 
s - : the purpose of the people in incorpo- 
r»:.: g it as a part of their fundamental 
L . was to prevent the evil that had 
gr-aii up of legislating in one act upon 
si many distinct and wholly disconnected

as the legislative body saw fit,
• ".-at any indication in the title of the 
a : a* to what its contents might be. 
IT . r  t • the adoption of such a provision,

; :,• lu an act might clearly indicate 
•••: .: related to a specifically named 
i . o r  lo a number of named sub- 
r " -  with the body of it containing pro- 
1.1 -ii« for a wholly distinct and uncon- 
n  .-till subject or subjects than what was 
rri.t.oned in the title. It was then com- 
;r:e!.l for the Legislature to legislate 

a a multiplicity of unrelated subjects 
»!..rb were neither remotely germane to,
. r .t. any wise connected with, the one or 
f . i «named in the title, and which, as we 

soused, is yet true with reference to
• ■ gri'-.Monttl legislation. To circumvent 
' '• deceptive practices resulting in de- 
’’ :!.il. selfish, and other baleful conse-

• ' h i , the provision was inserted in 
' 'instiiuijon requiring, inter alia, that 

•V.ute 'shall relate to more than one 
i .  and lhal shall be expressed in 

tttlc.'"
f  2 id.

•■'■ ant o f Education  it Mcsehcr, 310 
* «■•!. 220 S .w .2d 1016 (1949), we said:

‘•’’ A .V lt

‘"The purpose of the provision have 
been stated many times. Among them is 
the im|iorlant purpose to prevent sur­
prise or fraud, and the enactment of vi­
cious legislation under an innocent anil 
misleading title. Therefore, the title 
must give fair and reasonable rotice uf 
the nature and provisions of the Act so 
that a member of the legislature or any 
other interested person reading the title 
may obtain a general notice or knowl­
edge of the contents of the Act or what it 
propose,, lo do. The title must be a true 
although not a detailed index of the con­
tents. If it is restrictive, then the Acl 
must not exceed the specification or in­
clude what is not reasonably and proper­
ly connected with or germane to i t . '" 

Id. a t 220 S.W.2d 1019.
In Board o f  Penitentiary Com'rs v. 

Spencer, 169 Ky. 255, 166 S.W. 1016 (1914), 
this court considered the requirements of 
Section 51 of the constitut'in and its pur­
poses as it regards the republication of 
amended statutes. After discussing some 
of the practices attempted before the adop­
tion of Section 51 of the present constitu­
tion, we said:

"It can readily be seen that, under this 
practice, no person, by reading an act the 
provisions of which had been extended or 
conferred in the manner indicated, could 
obtain any idea of the meaning or effect 
of it, without reading it in connection 
with the old law the provisions of which 
had been carried into the new law, by 
reference to the title of the old law; nor 
could any person, by reading an old law 
that had been revised or amended, by- 
adding to il certain words or Liking from 
it certain words, understand the meaning 
and effect of the old law without reading 
il in connection with the new one that 
amended or rev.sed il in this manner. 
And it was largely to prevent this dert-p- 
live and misleading manner of legislat­
ing, which afforded so many opportuni­
ties for fraud, as well as to make the 
laws more convenient and accessible, 
that this section was adopted. As aptly- 
said on this subject by .Mr. Spalding, the 
chairman of the legislative committee, in
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volume 3. p. 3792. of the Debates of the 
Constitutional Convention: 'The mem­
bers of the General Assembly did not 
know what they were voting for half the 
time, and this section in the report pro­
vides when an act is amended it shall not 
be amended in that way, but that the act, 
os amended, shall be set out in full, so 
every man will understand what it is 
when voting on it, and the people will 
know what change has been made when 
they see it.*

"This was the whole purpose of this 
provision in the Constitution, and that it 
is a wise provision is not open to doubt 
When any person, lawyer or layman, 
takes up an act of the Legislature, to 
read and understand what changes have 
b'cen made in an old law, he ought to 
have before him in the act that he is 
reading the whole of the law as it  ap­
pears when amended or revised by the 
new act, and so the convenient and the 
proper way to revise or amend an old 
law, by either adding to i'. or taking from 
it, or extending its provisions, is to set 
forth in the new act the law as it v.'lll 
read when revised, amended or extend­
ed."

Id. a t 166 S.W. 1023-1024.
In Board o f  Penitentiary Com'rs v.

Spencer, supra, the court also established
guidelines concerning the republication of
amended statutes as follows:

"(a) That it is not necessary, when the 
body of the new act repeals, or has the 
effect of repealing, all or part of an 
existing act, to republish or set forth the 
parts repealed, although the title of the 
repealing act may purport to be an 
amendment to the existing act.

"(b) That when it is proposed to revise 
or amend one o r more sections o f the 
Kentucky Statutes, or an act, the body of 
the new act should contain the section or 
sections as they will read when revised 
or amended, if it is proposed to re-enact 
or leave in force any part of the section 
or sections that are amended or revised. 
If, however, it is intended to repeal one 
or more sections, then it is not necessary 
to se t forth in the body of the act the 
section or sections repealed.

"(c) That when the act docs net 
port to be an amendment to »n assti^G’* • 
law. but a new acl, it is nol necessary^ 
set out or republish any part of a ; j  j y  
law lhal may be changed or repealed b» 
the new law.

"(d) When the new act purporti ta 
amend an existing act by extending, r*. 
vising, or amending it, and no parUmUr 
section or part of it is specified, then tf* 
body of the new act must set forth ii* 
whole of the existing act as it will appear 
when extended, revised, or amend** 
but. if only a section or several secthea 
of an act arc extended, revised, tr 
amended, it is only necessary to s;<rcf; 
and republish the section or sections that 
are extended, revised, or amended.

"(e) That, when it is desired to eoeirt 
or carry into a new law provisions of u  
old law, then so much of the old law as ii 
thus conferred or carried into the new 
law must be published at length."

Id. nt 166 S.W. a t 1022-1023.
It seems lo me that the purposes whri 

impelled the framers of the constitution u  
place the limitations imposed upon the Grs 
eral Assembly by Section 51 of the cuniti 
tution were inherently sound and ought n-.t 
to be eroded to the vanishing point 
judicial interpretation.

Let us examine the legislation in go-* 
tion. Senate Bill 294 is entitled "AN A'-  
relating to the relationship of the tucrv*. 
bill to the Kentucky Revised Statutes t v  
declaring an emergency." This inr.oe.-.u 
title would scarcely inform an unsuspecting 
legislator that it is really an act providing 
for the amendment, repeal, suspension. »  
modification of existing statutes throcgk 
various provisions to be included in » ht*- 
rate budget bill. In my view, the till* •< 
the bill is misleading.

Even worse is the te s t Section C rf 
Senate Bill 294 provides:

SECTION 6. A NEW SECTION OF 
KRS CHAPTER 48 IS CREATED 

TO READ AS FOLLOWS: :
"(1) The general assembly msy (** 

vide in a budget bill for the transfer lo ,

I..
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general fund fnr the purpose of the funds were subject to transfer u|mn the
* "  — ‘ "  passage o f Senate Bill 294. The inclusion

of "etc." a t the end of the siring of enu­
merated statute numbe's would seem to 
make even more uncertain what transfers 
were to be authorized. Such uncertainty 
with regard to the effect of legislation is 
precisely the evil that Section 51 of our 
constitution was designed to prevent 

An entirely separate bi’l. House Bill 474. 
the budget bill, enacted into Jaw the trans­
fers authorized by Senate Bill 294. House 
Bill 474 was entitled "AN ACT relating to 
appropriations for the operation, mainte­
nance, support, and functioning of the 
government of the Commonwealth of Ken­
tucky and its various officers, cabinets, de­
partments, boards, commissions, institu­
tions, subdivisions, agencies, and other 
sta te supported rctivities.”

With respect to the transfers of funds, it 
provided for a transfer from the agency 
and special funds to the general fund cer­
tain enumerated dollar amounts from cer­
tain enumerated agencies. In most cases, 
the agency from which funds were trans­
ferred was designated by 3n  existing 
K.R.S. number which identified the agency 
and which designated the fees and monies 
which were appropriated to the agency by 
the existing statute, and the purposes and 
the manner in which those fees and funds 
were to be used.

No legislator could tell from a reading of 
House Bill 474 the purposes for which the 
transferred funds were required to be used 
by the existing statute. In a session limit­
ed to 60 days each biennium, in which 
hundreds of bills are introduced, it is not 
realistic to expect that an individual legisla­
tor could research each of the statutes 
enumerated in House Bill 474 to determine 
for himself the advisability of transferring 
funds away from lhat particular agency. 
In one instance, House Bill 474 purports to 
transfer $3,980,000.00 from the "Reinsur­
ance Association" to the general fund, but 
no reference is made to the sta tu te  which 
created the association or to the purpose 
and manner in which its funds arc to be 
used.

— .rat fund all or part of the agency 
i_ ; .  special furds. or olher funds es- 
U>:L<hed under the provisions of KRS 
IS tih  16 565. 21.347; 21.540; 21.560; 
£.y .v  47.010; 48.010(g); 56.100; 61.- 
(:vy cj.SNO; 64.345; 64.350; 64.355; 78.- 
l » .  95A.220; 136.392; 138.510; 150.150; 
. y ’lJV. 161.420; 161.430; 1G4A.110; 
Jf.lAfrJH; 164A.800; 164A.810;
'•SASH'. 230.215; 230 398; 230.400; 
iv T X  233.39J: 248.540; 248.550; 278 
r ,  ;>> 150; 2»:.4oo; 30135-030; 311 

311.610; 312.019; 313.350; 314.161 
31G.210; 3 1 7 .530; 3i7A.oso 

320 360; 321.320; 322.290; 322. 
IV  322.420; 323.080; 323.190; 323.210 
C l.t "GO: 323A.190; 323A.210; 324.286 
K l 4IU. 325.250; 326.120; 327.080; 330. 

344 160; 334A.120; 335.140; 342.- 
312.480, etc.

" i2 i The transfer of monies from the 
lerrs) funds, special funds, or other 
?„••!* I" the general fund provided for in 
i . t—vtmn in  of this section shai’ be for 
t v  i» r i - l  of time specified in the budget

"Gii Any provisions of any statute in 
r -Let with the provisions of subsec- 

• • 111 and 121 of this section are hereby 
i i.dvd ur modified. Such suspension 
- - .Micnlion shall not extend beyond 

•*> .Lratu.n of the budget bill."
t. 7 cf Senate Bill 294 provides:

•KTION 7. A NEW SECTION OF 
Kl'.t CHAITER 43 IS CREATED 

TO READ AS FOLLOWS:
To the extent lhat the provisions of a 

t - Lo t bill are in conflict with any provi- 
i .m  of KRS Chapters 12, 42, 56. 152, 
177. or 341, the provisions of those chap- 
Vn are hereby suspended or modified. 
S*h lutpension or modification shall not 
fttrnd beyond the duration of the budget 
h J "
No member of the General Assembly 

fxH possibly have any idea by reading Ihe 
P ,: ‘ - W aiv e  ol Senate Bill 294 what agency 
fi:,,;' »crc created by the 70 enumerated 
r .rV  »nd could not possibly know what
|&ir
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Of necessity, the individual legislators 
would find it  impossible to determine the 
full import of House Bill -.74 from a read­
ing of its express language, and could nol. 
therefore, know the full import o f their 
action in either voting for or against the 
bill. It is ju s t such uncertainties lhat Sec­
tion SI of our constitution was designed lo 
prevent.

Furthermore, under only the loosest in­
terpretation docs the transfer to the gener­
al fund of funds appropriated to an agency 
by an existing statute have anything to do 
with the subject of appropriation. These 
transfers do not appropriate money. They 
rescind appropriations under existing sta t­
utes by transferring money which was pre- 

• viously made available to an agency by a 
statute which still exists on the statute 
books of this state. In doing so, the exist­
ing statutes, in my opinion, were amended 
by the budget bill and were therefore re­
quired by Section 51 of the constitution to 
be republished as amended.

The majority opinion states that these 
were not amendments, but only suspen­
sions or modifications of the existing stat­
utes. The General Assembly, in Senate 
Bill 294, divested itself o '  the power to 
repeal or amend an existing statute by a 
budget bill, but granted unto itself the 
power to suspend or modify existing s ta t­
utes.

It seems to  me beyond question that 
repeal and amendment of statutes relate to 
permanent actions of the General Assem­
bly, whereas a suspension of a statute for 
the duration o f the biennium of the budget 
bill is in effect a temporary repeal A 
modification o f a statute, limited to the 
biennium of the budget bill is a tem porary 
amendment.

If an amendment is not valid unless re­
published as amended, it follows that a 
temporary amendment must also be pub- 
''shed in full.

The transfer o f various agency funds to 
the general fund conflicts in many instanc­
es with the express purpose ard manner in 
which existing law requires those funds to 
be used, and the transfer in the budget bill

does not suspend the existing 
existing statute is left intact, 
extent that a portion of the funds (»  
use of the agency has been 
for a  different purpose. This d o a S & s L a  
susoend the existing statute but 
temporarily. Because a modification 
effect an amendment, albeit t e m p o r a r y "* 
full text of the existing law u  nodi& j ur.-—-jZ 
required to be published. - ,  —.^-f' “

I do nol doubt that the General 
bly has t l  e power to control appropriate  
and expenditures, nor that it has uie p w » ~  
to repeal or to amend statutes which sj^ev 
priate money and provide the maaair a  
which it shall be used.

i t  can, as an example, abolish the b q w  
tnent of Fish and Wildlife Resources Coe» 
mission by repeal o f the statute which c o ­
ated it. It has the power to direct ib a  
money derived from licenses issued by ti» 
comtr:s$ion be used for a different (,urp»« 
than that provided by K.R.S. 150.159, but a 
must be done by amending K.RS. 150.14* _
and republishing it in full as sotoJed 

K.R.S. 150.150 provides:
"(1) Except as provided in this chajtar, 

all moneys derived from the sale nf V . 
censes or from any other source Conner*, 
ed with the administration of this cht^ry 
shall be promptly paid over to the itii* 
treasurer, who shall deposit such moneys 
in a special fund, known as the game u l  
fish fund. The game and fish fund lhal 
be used to carry out the purposes of 0*  
chapter and any law or regulation fee tt* 
protection of wild animals, birds or f»V. 
and for no ot'-cr purpose.

"(2) All funds received under lit?  . 
150.110, 16u.J10 and 150.520 shsB W 
used by the department for the perjene 
of enforcing those sections tnd forth#';; 
protection and propagation of »as«I 
beds. Any surplus remaining in the fo J  
a t the close of each calendar year th#l -■ 
be turned into the general fuod of 
departm ent (1954d-10, 19W M 4j~-
emend. Acts 1942, ch. 68, { 16; 19H A --.»
200, § 22; 1968, ch. 38, § 6; M iJ .JK .T 'l 'a  
384, § 33, effective June 17, '

COM. EX REL. ARMSTRONG r. COLLINS
rs ? : ‘

ifot.Ua, statute provides that the game and from current s ta te  revenues 
f u n d  be used for purposes specified in 

[ 'in s titu te  an d /o r no olher purpose. The 
ry o itr l  bill purports to transfer $225,000.00 
( t l  the funds of thc Department of Fish and 

" . r . i .  Resources Commission to the gt-n- 
.  c i !  fu n d  with no limitation on the manner 
• d  sending. The budget bill does not rc-
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bonds are used to finance road construction 
projects, and the transportation department 
then leases t* • roads, and the lease pay­
ments are used to retire the principal and 
interest on the bonds.

Although not technically an indebtedness 
of the state; these bonds have created anR 150.150 because, except for the . . . . .

\„r.< forred , the statute will continue * * * * *  wh'cfl n,U5t' as a  Pracllca' "*a‘' 
f ^ e r v n t iv e .  The budget bill does, how- be ^ f i e d  ° U  of current revenues
v r v v  . .. —  --------- because a default would ruin the credit nf

the stale. The expenditure of current 
funds to pay for the leases necessary to 
retire interest and principal on revenue 
bonds is substantially res(«nsible for a  cur­
rent critical shortage of funds available to 
the transportation department for other 
purposes.

One purpose o f  Sections 49 and 50 of our 
constitution is to prevent a current adminis­
tration from obligating the tax revenues of 
a future administration. What has hap­
pened is that Sections 49 and 50 of the 
constitution have been circumvented, and 
as a practical m atter, past administrations 
have been permitted to obligate the tax 
revenues of the present and of future ad­
ministrations. We now begin to feel the 
consequences. I mention this as an exam­
ple because it is easy to become impatient 
with restrictions imposed by our constitu­
tion. Section 51 serves a sound and pru­
dent purpose, and in my view, it is impor­
tant that we interpret it to prevent the very 
abuses it was designed to prohibit

' I would hold all o f the contested sections 
of Senate Bill 294 and House Bill 474 un­
constitutional to the  extent they violate 
Section 51 of the Kentucky Constitution in 
the manner expressed in this disscnL

. m
KA r-~
m

amend K R.S. 150.150 because it 
j j jr , away fund: which were designated 
I*  a :;vcific purpose and diverts them to 
o th e r  purpose. Because K.R.S. 150.150 
, u  »u amended, but its text was nol re- 
•cblsknl or amended as required by the 
J-eatlulioii, Section 51, a  legislator would 

tr.ow the effect that the budget bill 
; have upon the operation of the De­

partment of Fish and Wildlife Resources 
Cks-.mi-sion. The same thing is true of all 
#.‘*r cases where the transfer of funds 
f r - i  commissions and agencies by the bud- 
frt b-.ll contravenes the express provisions 
d  (listing statutes.

! remain convinced that the intent and 
pm-p-c of Section 51 o f the constitution is 
a i s l .  and that erosion of its effectiveness 
>7 judicial interpretation will in the long 
m  le ad  to unfortunate consequences.

Rn-int events teach us the danger of 
crramventing the constitution. Sections 
O ir-d 50 of our constitution prohibit the 
ora'^.n of public debt in excess of $500,- 
loo O) except upon the vote of a bonded 
adebu-dncss by the people, accompanied 
V7 the enactment of a tax for the specific 
psrpwc of liquidating the principal and in- 
Vm! on the indebtedness. Notwilhsland- 
tag this salutary economic principle, the 
•tap has Issued millions of dollars of reve- 
*w l-inds without a vote of the people and 
*i!rral enactment of a specific tax to re- 
tr» :hr hnnds. The bonds have been up- 
b»H by the courts upon the theory that 
C»7 ire be retired troi.i revenues de- 
fbtd tram projects financed by the bonds 
**4 that such bonds do not constitute an 
•“Wipdncss of the state. Many of the 
Ftvjoca financed by these bonds produce 
** rtvtnue at all apart from money taken

(o
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Patrick M. Rodey 
Senator

D uring Session: 
P.O. Box V 

Juneau, Alaska 99811 
(907)465-3793

C. S t., Suite 510 
Anchorage, Alaska 99503 

(907) 561-7618

Senate

DATE: Apr i l  6 ,  1988
TO • Sena to r  Jay K e r t t u l a ,  Chai 

Senate Jud ic ia ry  Comm
FROM: Sena to r  Pat r ick  Rodey
RE : Senate Bi ll 391 -  re lat ing to the sale o f  wine by  winer ies

Attached is a copy o f  a rev ised  ve rs ion  o f  SB 391 which adds two minor 
changes f rom the or ig ina l ve rs ion  be fo re  the Senate Jud ic ia ry  Committee.
Section I remains the same as in the o r ig ina l  b i l l .  Th is  section mere ly  
al lows a h o lde r  o f  a w ine ry  l icense to sel l in quant it ies o f  less than 5 
ga l lons to an indiv idua l who is p re sen t  on the licensed premises .
Section 2 is added to al low the ho lde r  o f  a b rewe ry  license the same 
oppo r tun i ty  as set f o r th  above in Sec. 1.
Section 3 is added to al low a winery to o f f e r  o f f -p rem ise s  sampling as is 
c u r r e n t l y  al lowed by b rewer ies .
As a re su l t  o f  thesa minor amendments, AS 0 4 . 1 1 . 1 30  (b r ew e r y  l icense) 
and AS 0 4 . 1 1 . 1 4 0  (w ine ry  l icense) will be consis tent .
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IN THE SENATE 
♦

CS FOR SENATE BILL NO. 391 (' )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  SECOND SESSION

A BILL

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  s a l e  o f  w i n e  b y  w i n e r i e s  and

b r e w e r i e s  an d  ' t o  t h e  p r o v i s i o n  o f  w i n e  s a m p l e s  by 

w i n e r i e s . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 0 4 . 1 1 . 1 3 0 ( b )  i s  r e p e a l e d  and  r e e n a c t e d  t o  r e a d :

(b )  The h o l d e r  o f  a  b r e w e r y  l i c e n s e  may s e l l  b e e r  i n  q u a n t i t i e s

o f

(1 )  l e s s  t h a n  f i v e  g a l l o n s  t o  an  i n d i v i d u a l  who i s  p r e s e n t  

on t h e  l i c e n s e d  p r e m i s e s ;

(2 )  m o re  t h a n  f i v e  g a l l o n s  t o  a p e r s o n  who i s  l i c e n s e d

u n d e r  t h i s  t i t l e .

* S e c .  2 .  AS 0 4 . 1 1 . 1 4 0 ( b )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

(b )  The h o l d e r  o f  a  w i n e r y  l i c e n s e  may s e l l  w i n e  i n  q u a n t i t i e s

o f

(1 )  l e s s  t h a n  f i v e  g a l l o n s  t o  an  i n d i v i d u a l  who i s  p r e s e n t  

on t h e  l i c e n s e d  p r e m i s e s ;

(2)  m o re  t h a n  f i v e  g a l l o n s  t o  a p e r s o n  who i s  l i c e n s e d

u n d e r  t h i s  t i t l e .

* S e c .  3 .  AS 0 4 . 1 1 . 1 4 0 ( c )  i s  amended t o  r e a d :

( c )  The h o l d e r  o f  a w i n e r y  l i c e n s e  may p e r m i t  a p e r s o n  t o  s a m p le  

s m a l l  p o r t i o n s  o f  t h e  w in e  [ON THE PREMISES] f r e e  o f  c h a r g e  u n l e s s ,  

p r o h i b i t e d  by  AS 0 4 . 1 6 . 0 3 0 .

- 1- CSSB 3 91(  )
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O r i g i n a l  s p o n s o r :  Rodey

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 391 ( J u d i c i a r y )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  SECOND SESSION

A BILL

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  s a l e  o f  w in e  b y  w i n e r i e s  an d

b r e w e r i e s  and  t o  t h e  p r o v i s i o n  o f  w i n e  s a m p l e s  by

w i n e r i e s . 11

* S e c t i o n  1. AS 0 4 . 1 1 . 1 3 0 ( b )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

(b )  The h o l d e r  o f  a b r e w e r y  l i c e n s e  may s e l l  b e e r  i n  q u a n t i t i e s

o f

(1 )  l e s s  t h a n  f i v e  g a l l o n s  t o  an  i n d i v i d u a l  who i s  p r e s e n t

(2 )  more  t h a n  f i v e  g a l l o n s  t o  a p e r s o n  who i s  l i c e n s e d  

u n d e r  t h i s  t i t l e .

* S e c .  2 .  AS 0 4 . 1 1 . 1 4 0 ( b )  i s  r e p e a l e d  an d  r e e n a c t e d  t o  r e a d :

(b )  The h o l d e r  o f  a  w i n e r y  l i c e n s e  may s e l l  w in e  i n  q u a n t i t i e s

o f

(1 )  l e s s  t h a n  f i v e  g a l l o n s  t o  an  i n d i v i d u a l  who i s  p r e s e n t  

on t h e  l i c e n s e d  p r e m i s e s ;

(2 )  more t h a n  f i v e  g a l l o n s  t o  a  p e r s o n  who i s  l i c e n s e d  

u n d e r  t h i s  t i t l e .

* S e c .  3 .  AS 0 4 . 1 1 . 1 4 0 ( c )  i s  amended t o  r e a d :

( c )  The h o l d e r  o f  a w i n e r y  l i c e n s e  may p e r m i t  a p e r s o n  t o  s a m p l e  

s m a l l  p o r t i o n s  o f  t h e  w in e  [ON THE PREMISES] f r e e  o f  c h a r g e  u n l e s s  

p r o h i b i t e d  by  AS 0 4 . 1 6 . 0 3 0 .

I

I

BE IT ENACTED BY THE LEGISLATURE OF THE STATE f F  ALASKA:

I 
I

on t h e  l i c e n s e d  p r e m i s e s ;  i

- 1- CSSB 3 9 1 ( J u d )
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Senator Jay Kertulla- Chairman 
Senate Judiciary Committee

Dear Senator Kertulla,

I am writing to you in regards to S.B. 391, an act relating to the sale 
of wine from wineries. I am concerned because I am starting up operation of 
ALASKA WINERY, Alaska's first licensed winery to produce, ferment, and bottle 
a lino of fine berry and fruit wines from locally grown berries and fruit. We 
are actively engaged in the creation of a commercial berry industry in the 
Mat-Valley which would increase production from a present usable level of 
5-6000 pounds per year, up to 40-50,000 or more pounds per year. Our 
development could create over 200 jobs with the growers, pickers, industry
suppliers, retail sales, or distributers. Plans for the winery eventually
call for the need of 70,000 pounds of berries and other fruit per year fcr 
just the winery. Development of the berry industry will also allow for 
expansion of the jelly and candy establishments and other edible tourist 
attractions.

I am not asking for state assistance, although the Anchorage Economic 
Development Corporation Board of Directors has agreed to support us and help 
in our securing financing. The capital is being obtained from private 
investors through the creation of Homegrown Industries Ltd., an Alaska 
corporation that I formed and Chair. We are hoping to start operation of our 
winery this summer ( 1988 ) early enouqh to be able to use part of this years
rhubarb crop and possibly the blueberry too, if a large enough quantity can
be gotten, to introduce two Alaskan Wines. We will definitely have the 
distinction of being the northernmost winery in North America. We will be 
starting off as a micro-scale winery ( 15,000 bottles/yr. ), expanding
production as we gain market acceptance and as the expansion of the berry 
industry will allow.

S.B. 391 would allow us to sell cur wine, and only our wine, from our 
winery to the general public, the bulk of which will be tourists that will 
ccmc to our tasting room during the times that we have it open to the public. 
Passage of this bill would follow in the steps of the other states, such as 
California, that allow the manufacturer of a legally produce.wine che 
ability to sell his wine, but only his wine, from his winery to the general 
public. The restriction of being only allowed to sell less than two cases ( 5 
wine gallons ) is a sensible restriction and will allow for more control, yet 
allow for the collector of fine wires. Paragraph C of Gee. 04.11.140, of 
which I know you are very familiar with, already prohibits us from selling 
our wine by the glass. But we should be able to sell a bottle of Alaskan made 
wine to Mr. John Q. Tourist and his lovely wife if they want to take one back 
to share with their Uncle Jake who just couldn't make it.

Gary Koski- Pres. 
Homegrown Industries LTD. 
P.O. Box 91537 
Anchorage, Ak. 99509 
Ph.# (907) 276-8260

(cont.)
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I have talked to literally thousands of tourists and residents about 
their interests in Alaska and their ideas on an Alaskan wine and well over
80% of those asked, indicated that they would be interested in buying at
least one bottle. I have talked to Bill Roche and Pat Schrock of the Alcohol 
Beverage Control Board about this bill and they could see no problem with it. 
I've talked with Bill on numerous occasions over the past 3 years that I have 
been working on this, about my plans and making sure everything is set up 
correctly and have recieved vast support throughout the Anchorage community. 
Without the rights to sell our product to the general public, in any 
(. .ity, makes us dependant on a third party to sell our wine for us and we
wixl not be able to operate.

I urge you for your support in passage of S.B. 391. If you have any 
questions about Alaska Winery, please contact me and I will clarify our 
operations more.

Sincerely,

Gary Koski- Pres.





Alaska Environmental Lobby, In c

SB 3 9 7  Hunter harassm en t

SB 397 Hunter Harassment and a companion bill, SB 398 Confidentiality of 
Records, represents another attempt to give preferential treatment to 
consumptive users of wildlife. The bills are intented to "protect" those 
individuals engaged in the lawful pursuit of hunting, fishing and trapping 
from so-called "intentional harassment" from animal protection groups.

SB 397 would establish statutes making it illegal to interfere, either directly 
or indirectly, with individuals involved in lawful hunting, fishing or trapping 
While the Alaska Environmental Lobby does not condone the use of illegal 
harassment tactics, we feel that this bill is unnecessary for several reasons.

907-586-2345P.O. Box 22151 Juneau, Alaska 99802

• THERE IS NO PRECEDENT FOR THIS BILL. TO DATE THERE HAVE
BEEN NO DOCUMENTED INCIDENTS OF HUNTER HARASSMENT IN ALASKA.

•  THERE ARE EXISTING LAWS WHICH PROTECT HUNTERS FROM THIS TYPE 
OF HARASSMENT, SPECIFICALLY ASSAULT, CRIMINAL MISCHIEF AND 
GENERAL HARASSMENT STATUTES.

•  The language of the bill is vague, offering no clear
DEFINITION OF WHAT CONSTITUTES EITHER OBSTRUCTION OR INTENT TO 
HARASS.

• THE BILL FAILS TO ADDRESS THE QUESTION OF EQUAL RIGHTS FOR ALL 
USERS OF PUBLIC RESOURCES.

SB 397 would actually encourage the type of confrontation it seeks to 
prevent. Citizens involved in recreational activities such as bird watching, 
hiking, and camping would be vulnerable to citizen arrest and/or fines if 
their activities overlapped with those engaged in hunting or fishing. SB 397 
fails to acknowledge these legitimate non-consumptive uses .?f our natural 
resources.

Variations of SB 397 were introduced in previous legislatures (1983 and 
1986) and were vetoed by then-Governor Sheffield due to constitutional 
problems. AEL believes that these problems still exist with SB 397. AEL 
strongly opposes this legislation.

ALASKA  CENTER FO R THE ENV IRONM ENT .  ALASKA CHAPTER. S IERRA  C LU B  • JUNEAU G .iOUP . S IERRA  CLUB • SITKA GROUP. SIERRA CLUB 
KN IK  G R O U P  SIERRA  CLUB • OENALI GROUP. S IERRA  CLUB • ANCHORAGE AUDUBON SOC IETY •  ARCTIC AUDUBON SOCIETY 
DEN ALI C IT IZEN S 'C O U N C IL  • ALASKA FR IEN D S  OF THE EARTH • JU N EA U  AUDUBON SOC IETY • KACHEMAK BAY CONSERVATION SOCIETY 
KENA I PEN IN SULA  AUDUBON SOC IETY • KOD IAK AUDUBON SOCIETY •  LYNN CANAL CONSERVATION • ALASKA W ILDLIFE ALLIANCE 
SITKA  CONSERVATION SOC IETY • NORTHERN  ALASKA ENVIRONM ENTAL CENTER •  SOUTHEAST ALASKA CONSERVATION COUNCIL

KN IK KANOEP.S A N D  KAYAKERS
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SENATOR KEN FANNING 
Rtt BOX 80929 

COLLEGE, ALASKA 99708
RO. BOX V-STATE CAPITOL 

JUNEAU, ALASKA 99811 
(907) 465-3880

M a r c h  1, 1 9 8 8

M E M O R A N D U M S e n a t e

o

T o S e n a t e  R e s o u r c e s  
C o m m i t t e e  M e m b e r s

F r o m S e n a t o r  K e n  F a n n i

S u b j e c t :  S B  3 9 7  - O b s t r u c t i o n  o f  h u n t i n g ,  f i s h i n g  & t r a p p i n g

T h i s  b i l l  i s  d e s i g n e d  t o  p r e v e n t  i n t e n t i o n a l  h a r a s s m e n t  
o r  o b s t r u c t i o n  o f  p e r s o n s  e n g a g e d  i n  l a w f u l  h u n t i n g ,  fishing 
o r  t r a p p i n g  i n  A l a s k a ,  It w a s  p a s s e d  b y  t h e  L e g i s l a t u r e  in 
t h i s  f o r m  i n  1 9 8 4 ,  a n d  in a n  e a r l i e r  v e r s i o n  i n  1983. Both 
t i m e s  i t  w a s  v e t o e d  b y  t h e n - G o v e r n o r  B i l l  S h e f f i e l d ,  who 
e x p l a i n e d  h i s  a c t i o n s  by s a y i n g  n o  r e a l  n e e d  e x i s t e d  b e c a u s e  
f e w  i n c i d e n t s  o f  h u n t e r  h a r a s s m e n t  h a d  t a k e n  p l a c e ,  and " h a t  
i n  h i s  v i e w  currerd*. c r i m i n a l  s t a t u t e s  c o v e r e d  t h e  issue.

I t  i s  t r u e  t h a t  A l a s k a  h a s  n o t  e x p e r i e n c e d  a g r e a t  n u m b e r  
o f  h u n t i n g  a n d  t r a p p i n g  h a r a s s m e n t  i n c i d e n t s ,  b u t  t h i s  is 
p r i m a r i l y  d u e  t o  t h e  s t a t e ' s  r e m o t e  l o c a t i o n  a n d  v a s t  expanse.

T h e  b i l l  i s  p a t t e r n e d  a f t e r  l e g i s l a t i o n  a d o p t e d  by o t h e r  
s t a t e s ,  a n d  h a s  s i m i l a r  p e n a l t y  p r o v i s i o n s .  I t  a l s o  p r o v i d e s  
a l i b e r a l  d e f e n s e  c l a u s e  t o  p r o t e c t  t h o s e  w h o  m i s t a k e n l y  
b e l i e v e d  i t  w a s  n o t  u n l a w f u l  t o  d i s t u r b  h u n t i n g ,  f i s h i n g  a n d  
t r a p p i n g  a c t i v i t i e s .

A s  t h e  l e g i s l a t i v e  b o d y  o f  t h e  S t a t e  o f  A l a s k a ,  w e  h a v e  a  
r e s p o n s i b i l i t y  t o  p r o t e c t  A l a s k a n  c i t i z e n s ,  a s  w e l l  as those 
w h o  v i s i t  f r o m  O u t s i d e ,  in t h e i r  p u r s u i t  o f  o u t d o o r  

r e c r e a t i o n .  T h i s  b i l l  does t h i s ,  a n d  i t  r e d u c e s  t h e  p o t e n t i a l  
f o r  v i o l e n c e  i n  t h e  f i e l d  b y  p r o v i d i n g  j u d i c i a l  r e l i e f  for 
t h o s e  a g g r i e v e d  b y  i n t e n t i o n a l  h a r a s s m e n t .

I u r g e  y o u r  s u p p o r t  of S B  3 97.

9 f w s S T A T e m e M T



S Y N O P S I S  A N D  A N A L Y S I S

O F

S B  3 9 7  - " A n  Act r e l a t i n g  t o  t h e  o b s t r u c t i o n  or
h i n d r a n c e  o f  l a w f u l  h u n t i n g ,  f i s h i n g  or 
t r a p p i n g . "

T h i s  i s  a  o n e  s e c t i o n  b i l l  t h a t  w o u l d  a m e n d  T i t l e  16 by- 
a d d i n g  a  n e w  s e c t i o n  1 6 . 0 5 . 9 2 6  t o  p r e c l u d e  i n t e n t i o n a l  
o b s t r u c t i o n  o r  h i n d r a n c e  o f  l a w f u l  h u n t i n g ,  f i s h i n g  and 
t r a p p i n g  a c t i v i t i e s .

S u b s e c t i o n  (a) c o n t a i n s  t h e  p r o h i b i t i o n .

S u b s e c t i o n  (b) p r o v i d e s  a  d e f i n i t i o n  o f  " l a w f u l l y "  t o  
m e a n  i n  c o m p l i a n c e  w i t h  a p p l i c a b l e  s t a t e  a n d  f e d e r a l  s t a t u t e s  
a n d  r e g u l a t i o n s ,  a n d  with t h e  p e r m i s s i o n  o f  a p r i v a t e  
l a n d o w n e r ,  i f  t h a t  is w h e r e  i t  o c c u r s .

S u b s e c t i o n  (c) p r o v i d e s  t h a t  a p e a c e  o f f i c e r  c a n  o r d e r  a  
p e r s o n  t o  d e s i s t  f r o m  the h a r a s s m e n t ,  a n d  t o  c i t e  t h e  p e r s o n  
i f  h e  o r  s h e  p e r s i s t s .

S u b s e c t i o n  (d) p r o v i d e s  t h a t  i t  i s  a n  a f f i r m a t i v e  d e f e n s e  
t h a t  a p e r s o n  b e l i e v e d  it w a s  a l r i g h t  t o  h a r a s s  sport s m e n .

S u b s e c t i o n  (e) p r o v i d e s  p u n i s h m e n t  o f  u p  t o  30 days i n  
j a i l  o r  u p  t o  $ 5 0 0  fine.

T h e  s e c o n d  p o r t i o n  of t h e  b i l l  p r o v i d e s  f o r  c i vil 
r e m e d i e s .  S u b s e c t i o n  (a) a l l o w s  a n  a g g r i e v e d  p a r t y  to o b t a i n  
a  c o u r t  o r d e r  t o  e n j o i n  t h e  o b s t r u c t e r  f r o m  t h e  a c t i v i t i e s .

S u b s e c t i o n  (b) allows a n  a g g r i e v e d  p a r t y  t o  r e c o v e r  
d a m a g e s ,  i n c l u d i n g  l i cense a n d  t a g  f e e s ,  t r a v e l  costs, g u i d e  
f e e s ,  et c .

S u b s e c t i o n  (c) allows t h e  c o u r t  t o  a w a r d  p u n i t i v e  

d a m a g e s  i n  a d d i t i o n  t o  g e n e r a l  a n d  s p e c i a l  d a m a g e s  a l l o w e d  
u n d e r  s u b s e c t i o n  ( b ) .
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R o - s .  i -fc i o n  P a p e r  
S B  3 9 7  a n d  S B  ^ 1 1

SB 3 9 7
N RA 's  f i e l d  r e p r e s e n t a t i v e ,  Rupe A nd r ew s , .  I s  o u t  o f  town a n d  
w o u ld  l i k e  t o  h ave  NRA's p o s i t i o n  i n t o  t h e ' - r e c o r d .  We s u p p o r t  
SB 3 9 7 .  T h i s  l e g i s l a t i o n  h a s  p a s s e d  t h e  l e g i s l a t u r e  tw i c e  
a l r e a d y .  T h i s  a r e a  o f  c o n c e r n  i s  n o t  a l a r g e  p r o b l e m  b u t  t h e  
p r o b l e m  i s  g r o w i n g .

SB 411
The NRA s u p p o r t s  t h i s  b i l l .  ANILCA t o o k  away  s i g n i f i c a n t  
h u n t i n g  o p p o r t u n i t i e s  away f r o m  A l a s k a n s .  The N a t i o n a l  P a r k  
S e r v i c e  c o n t i n u e s  t o  work  t o w a r d s  c u r t a i l i n g  e v e n  e x i s t i n g  
h u n t i n g  o p p o r t u n i t e s .  The h u n t e r s  o f  t h i s  s t a t e  need  n o t  be 
r e s t r i c t e d  e v e n  f u r t h e r  by  o u r  own s t a t e  p a r k s  s y s t e m .  
T h a n k - y o u !
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Fish and Game Game SB 397 Senator Coghill
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—Don E. McKnight-
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” - i . s  A 3E N C S S  AFFECTED BY  S ILL

Public Safety

CONSTITUENT G R O U P S ) A FFECTED  BY B ILL

Hunters, trappers and fishers

ORGANIZATIONAL SU PPO RT  FO R  B ILL ORGANIZATIONAL O PPO S IT ION  TO B ILL

Alaska Outdoor Council and other organized 
sportsmen groups

Anti hunting, fishing, trapping groups 
Animal rights activists

FISCAL IMPACT: J & NONE □  FISCA L  NOTE ATTACHED
BAOCSPCUNDLESISLAT7VE INTENT

In the past 10 to 15 years individuals who oppose hunting and trapping have become well 
(organized and very aggressive in their efforts to impede those who hunt and trap. There have 
:been a number of well-publicized instances in which hunters were harassed.or game they were 
i stalking harassed. The intent of this bill is to serve notice that such obstruction of 
ihunting, fishing or trapping is not acceptable to Alaskans. Similar laws have recently been 

(enacted in.a number of states.

ANA.YSS OF B3LLPROGRAW EFFECTS -—

Passage of this bill into law would make obstruction or harassment of an individual legally
hunting, fishing or trapping a misdemeanor punishable by a fine or' imprisonment. This law 
would provide legal protection from this form of hooliganism to the thousands of Alaskans who 
legally hunt, fish and trap in Alaska each year. It would also provide these individuals an 
alternative to violence in protecting themselves from harassment by these well-meaning, but 
overzealous, opponents of hunting, trapping and fishing. Certainly for most Alaskans, 
hunting, fishing and trapping constitute recreational experiences which the' state should help
ensure not being disrupted by unpleasant or unsafe intrusions by individuals opposed to these

particular activities.

AM2<C iO nS PROPOSED

l
i
I 
i
Ii
i

PLEASE ATTACH A SEPARATE SHEET FOR A O D m O N A l COMMENTS OR ANALYSIS.
C1-CES (FW». 12JOk



J u n e  19,

T h e  H o n o r a b l e  J o e  L. H a y e s  
S p e a k e r  o f  t h e  H o u s e
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  . 9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  H a y e s :

U n d e r  t h e  a u t h o r i t y  g r a n t e d  i n  a r t .  II, se c .  15, o f  t h e  
A l a s k a  C o n s - . i t u t i o n ,  I h a v e  v e t o e d  C S H B  546 (Res) a m  S —  a 
b i l l  t h a t  w o u l d  h a v e  m a d e  i t  a  m i s d e m e a n o r  f o r  a p e r s o n  
" t o  p e r f o r m  a n  a c t  w i t h  t h e  i n t e n t  to o b s t r u c t  o r  h i n d e r  
h u n t i n g ,  f i s h i n g ,  o r  t r a p p i n g  e n g a g e d  i n  l a w f u l l y  b y  
a n o t h e r  p e r s o n . "  A s  y o u  m a y  r e c a l l ,  I v e t o e d  a s i m i l a r  
b i l l  (2d S C S  C S H B  1 6 3 ( J u d ) ) l a s t  y e a r .

I h a v e  d e c i d e d  t o  v e t o  t h i s  l e g i s l a t i o n  f o r  t h e  f o l l o w i n g  
r e a s o n s :

F i r s t ,  a n  a m e n d m e n t  t o  t h e  b i l l  m a d e  o n  t h e  H o u s e  f l o o r  
(the i n s e r t i o n  o f  t h e  l a n g u a g e  " p o s s e s s i n g  a v a l i d  S t a t e  
o f  A l a s k a  l i c e n s e  o r  p e r m i t "  w h i c h  a p p e a r s  o n  p a g e  1, 
l i n e s  13 —  14, o f  t h e  f i n a l  bil l )  c r e a t e s  b o t h  a
p o t e n t i a l  c o n s t i t u t i o n a l  p r o b l e m  a n d  a  p u b l i c  p o l i c y  
p r o b l e m .

T h e  a m e n d m e n t  w a s  m a d e  to e n s u r e  t h a t  a p e r s o n  w h o  o b ­
s t r u c t s  t h e  c a p t u r e  o f  o r c a  w h a l e s  in A l a s k a n  w a t e r s  b y  
S e a  W o r l d  c o u l d  n o t  b e  p r o s e c u t e d  u n d e r  t h i s  law. T h e  

o v e r a l l  r e s u l t  o f  t h i s  a m e n d m e n t  is t h a t  if a p e r s o n  

o b s t r u c t s  a h u n t e r  h o l d i n g  a v a l i d  s t a t e  l i c e n s e  o r  
p e r m i t ,  t h a t  p e r s o n  c a n  be p r o s e c u t e d  u n d e r  th i s  la w ,  

w h e r e a s ,  i f  a p e r s o n  o b s t r u c t s  a h u n t e r  w h o  is l a w f u l l y  
h u n t i n g  w i t h  o n l y  a f e d e r a l  p e r m i t ,  (th i s  i n c l u d e s  o r c a  

c a p t u r e ,  a s  w e l l  as a n y  o t h e r  k i n d  o f  h u n t i n g ,  f i s h i n g ,  o r  
t r a p p i n g  r e q u i r i n g  a f e d e r a l  p e r m i t  only) t h a t  p e r s o n  is

Re: C S H B  5 4 6 (Res) a m  S
(An A c t  r e l a t i n g  to t h e
o b s t r u c t i o n  
h i n d r a n c e  o f  ] 
h u n t i n g ,  f i s h i n g  
t r a p p i n g . )

o r
l a w f u l  

1 , o r

v e t o



e x e m p t  f r o m  p r o s e c u t i o n .  S u c h  d i s p a r a t e  t r e a t m e n t  o f  s i m­
i l a r  o f f e n d e r s ,  w i t h  n o  a p p a r e n t  r a t i o n a l  b a s i s  f o r  t h e  
d i s t i n c t i o n ,  r a i s e s  a n  e q u a l  p r o t e c t i o n  q u e s t i o n  u n d e r  t h e  
c o n s t i t u t i o n .

O n  a p o l i c y  b a s i s ,  I q u e s t i o n  t h e  w i s d o m  o f  g r a n t i n g  —  
j u s t  b e c a u s e  w e  w a n t  t o  s p e c i f i c a l l y  e x e m p t  f r o m  

p r o s e c u t i o n  t h o s e  w h o  m i g h t  a t t e m p t  t o  o b s t r u c t  t h e  
c a p t u r e  o f  o r c a  w h a l e s  —  b l a n k e t  i m m u n i t y  t o  person'.; w h o  
o b s t r u c t  h u n t e r s ,  f i s h e r m e n ,  a n d  t r a p p e r s  w h o  a r e  h u n t i n g ,  
f i s h i n g ,  o r  t r a p p i n g  l a w f u l l y  w i t h o u t  a s t a t e  l i c e n s e  o r  
p e r m i t .  T h i s  p r o v i s i o n  s h o u l d  b e  g i v e n  m o r e  t h o u g h t f u l  
c o n s i d e r a t i o n .

S e c o n d l y ,  i t  m a y  b e  d i f f i c u l t  t o  e f f e c t i v e l y  p r o s e c u t e  a n  
o f f e n d e r  u n d e r  t h e  b i l l .  T h e  n e w  l a w  w o u l d  n o t  a p p l y  to 
o b s t r u c t i o n  o r  h i n d r a n c e  t h a t  i s  " i n c i d e n t a l "  t o  a p e r ­
s o n ' s  l a w f u l  u s e  o f  p u b l i c  o r  p r i v a t e  l a n d  o r  w a t e r .  T h i s  
e x c e p t i o n  w a s  i n c l u d e d  so t h a t  h u n t i n g  a c t i v i t i e s  w o u l d  
n o t  b e  g i v e n  a c l e a r  p r i o r i t y  o v e r  o t h e r  l a w f u l  o u t d o o r  
a c t i v i t i e s  s u c h  a s  c a m p i n g ,  h i k i n g ,  b i r d w a t c h i n g ,  etc. 
A l t h o u g h  a d d i n g  t h i s  p r o v i s i o n  s e r v e s  a l a u d a b l e  p u r p o s e ,  
e s p e c i a l l y  s i n c e  l a s t  y e a r ' s  b i l l  i n c l u d e d  n o  r e c o g n i t i o n  
o f  t h e  v a l i d i t y  o f  s u c h  c o m p e t i n g . u s e s , t h i s  l a n g u a g e  is 
l i k e l y  t o  m a k e  i t  m o r e  d i f f i c u l t  t o  p r o s e c u t e  s o m e  c a s e s .  
T h a t  .s, i t  m a y  b e  d i f f i c u l t  t o  p r o v e  t h a t  o b s t r u c t i v e  
a c t s  w e r e  d e l i b e r a t e  a s  o p p o s e d  t o  b e i n g  the i n c i d e n t a l  
r e s u l t  o f  a n o t h e r  p e r s o n ' s  l a w f u l  u s e  o f  t h e  l a n d .

T h i r d l y ,  t h e r e  h a v e  a p p a r e n t l y  b e e n  n o  v e r i f i e d  r e p o r t s  in 
A l a s k a  o f  t h e  t y p e s  o f  " s a b o t a g e "  t a c t i c s  t h a t  t h e  p r o ­
p o n e n t s  o f  t h i s  b i l l  s e e k  to p r o h i b i t .  I a m  n o t  c o n v i n c e d  
o f  t h e  n e e d  t o  e s t a b l i s h  a n e w  c r i m e  p r o h i b i t i n g  c o n d u c t  
t h a t  h a s  y e t  t o  o c c u r  i n  t h i s  s t a t e .

F o u r t h l y ,  a s  I s t a t e d  i n  l a s t  y e a r ' s  v e t o  l e t t e r ,  e x i s t i n g
c r i m i n a l  s t a t u t e s  p r o v i d e  a d e q u a t e  c o v e r a g e  f o r  p h y s i c a l

i n t e r f e r e n c e  w i t h  l a w f u l  h u n t i n g  a n d  f i s h i n g .  I n  p a r t i c u­
la r ,  t h e  c r i m e s  o f  a s s a u l t ,  c r i m i n a l  m i s c h i e f ,  a n d  h a r a s­

s m e n t  p r o v i d e  c r i m i n a l  p e n a l t i e s  s i m i l a r  to t h o s e  i m p o s e d  

u n d e r  t h i s  b i l l .



g i v e s  t h e  i m p r e s s i o n  t h a t  A l a s k a  s e e k s  to g i v e  h u n t i n g ,  
f i s h i n g  a n d  t r a p p i n g  o f  w i l d l i f e ,  ( w h e t h e r  i t  b e  f o r  
s p o r t ,  c o m m e r c i a l  p u r p o s e s ,  o r  s u b s i s t e n c e  use) p r i o r i t y  
o v e r  e f f o r t s  t o  p r o t e c t  a n d  p r e s e r v e  w i l d l i f e .  D e s p i t e  
t h e  f a c t  t h a t  I m y s e l f  h a v e  p a r t i c i p a t e d  i n  s p o r t  h u n t i n g  
a n d  f i s h i n g ,  I d o  n o t  b e l i e v e  t h a t  i t  i s  a p p r o p r i a t e  t o  
m a k e  s u c h  a s t r o n g  s t a t e m e n t  i n  o u r  l a w s .

F o r  t h e s e  r e a s o n s ,  I h a v e  v e t o e d  t h i s  b i l l .

S i n c e r e l y ,



FIRST COMMITTEE OF REFERRAL

D ate  o f  5-DAY NOTICE
IN ACCORDANCE WITH UNIFORM RULE 23

**FISCAL NOTE(S) ATTACHED **
IN ACCORDANCE WITH AS 2 4 . 0 8 . 0 3 5  
( s e e  b e lo w )

FURTHER

2/5/88
Mr. P r e s i d e n t :  

R e s o u r c e s

DATE TURNED INTO OFFICE_________

C o m m it te e  c o n s i d e r e d  SB 397

r e l a t i n g  t o  t h e  o b s t r u c t i o n  o r  h i n d r a n c e  o f  l a w f u l  h u n t i n g ,  f i s h i n g ,  
o r  t r a p p i n g .

1

and  recom m ended:

[ ] r e p l a c e  w i t h CS []  same t i t l e

[ ] l e t t e r  o f  i n t e n t  a d o p t e d  a n d  a t t a c h e d

** C o m m it te e  [X] a t t a c h e d  o r  [ ] a d o p t e d  f i s c a l  n o t e ( s )
[X] z e r o  [ ] f i s c a l  i m p a c t

MEMBERS SIGNING DO PASS OTHER RECOMMENDATIONS

/  C h a i rm a n  s i g n a t u r e  an d  > recom m enda t ion  
[ ] C o m m it te e  Backup A t t g d h e d  /  -  > ^



PUBLIC OPINION MESSAGE

>e a r : senator fann ing

)AME: ANDY GIFFORD
:t l e :
JESS: 18027 TWENTY GRAND ROAD
:IT Y : EAGLE RIVER z i p : "9 5 7 7
IONE: 6 9 4 -2 4 6 9  
. NO! SB 397
JECT: OBSTRUCTING OR HINDERING HUNTING/FISHI
5AGE: AND SB 398*, I  WHOLE-HEARTEDLY APPROVE u. THESE B ILLS AND RECOMMEND 
f PASSAGE.

1MID: 03124128 
IATE: 0 3 /0 4 /8 8  
'IMS: 1 2 :4 1 :2 8
IAME: ANCHORAGE LIO

Vw/
PUBLIC OPINION MESSAGE

DEAR: SENATOR FANNING

NAME: GARVAN BUCARIA 
TITLE:
IRESS: P .O . BOX 8 7 0 2 9 8
C ITY : WASILLA, ALASKA Z IP : 99 687

PHONE: 3 7 3 -4 9 7 4  
LL NO: SB 397
3JECT: OBSTRUCTING OR HINDERING HUNTING/FISHING
5SAGE: SB 398 -  CONFIDENTIALITYOF TRAPPING/HUNTING INFO -  I  FULLY SUPPORT 
THESE TWO PORPOSED SENATE B ILLS AND URGE THEIR PASSAGE WITH SUFFICIENT 
PENALTIES TO MAKE THEM SUFFICIENT APPROPRIATE LAWS. IF  ENACTED PLEASE SEND 
E COPIES OF THE B IL L S .

POMID: 03104934
DATE: 0 3 /0 4 /8 8
TIME: 1 0 :4 9 :3 4

ONAME: ANCHORAGE LIO
OPIES: SENATORS

KERTTULA
COGHILL
DUNCAN
ELIASON
FISCHER
STURGULEWSKI
ZHAROFF

PUBLIC OPINION MESSAGE

DEAR: SENATOR FANNING

NAME: JIM  TALLERICO 
TITLE :

ADDRESS: 2925 SEAWIND
C ITY : ANCHORAGE Z IP : 99516

PHONE: 3 4 5 -5 7 0 9  
B ILL  NO:
SUBJECT: GAME AND RECREATION
MESSAGE: STRONGLY SUPPORT SB 3 9 7 , SB 3 9 8 , AND HB 9 3 . URGE PASSAGE OF THIS 

IMPORTANT LEGISLATION.

POHID: 03104543  
DATE: 0 3 /0 4 /8 8  
TIME: 1 0 :4 5 :4 3  

LIONAME: ANCHORAGE LIO

PUBLIC OPINION MESSAGE

DEAR: SENATOR FANNING

n«i ic •
TITLE : 

ADDRESS: 
C ITY : 

PHONE: 
B IL L  NO: 
SUBJECT:
m essage :

951 BUNKERHILL
WASILLA, ALASKA Z IP : 99687
2 7 1 -2 5 1 4
SB 397
OBSTRUCTING OR HINDERING HUNTING/FISHING
SB 39 8  -  CONFIDENTIALITY OF TRAPPING/HUNTING INFO -  I  SUPPORT SB 397:n  l o oAND SB 3 9 8 .

POMID: 03104443  
DATE: 0 3 /0 4 /8 8  
TIME: 1 0 :4 4 :4 3  

LIONAME: ANCHORAGE LIO
COPIES: SENATORS

COGHILL
DUNCAN
ELIASON
FISCHER
STURGULEWSKI
ZHAROFF
KERTTULA



c/o ADF&G, DIVISION OF BOARDS, P.O. BOX 3-2000, JUNEAU, ALASKA 99802 PHONE: (907) 465-4110

T h e  K o y u k u k  R i v e r  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e  m e t  

i n  A l l a k a k e t  F e b r u a r y  16, 1 9 8 8 .  W i t h  a q u o r u m  p r e s e n t  

t he C o m m i t t e e  d i s c u s s e d  s o m e  c u r r e n t l y  p e n d i n g  

l e g i s l a t i o n  a n d  v o t e d  to m a k e  t h e  f o l l o w i n g  w r i t t e n  

c o m m e n t s  to l e g i s l a t o r s .

S B  115. T h e  K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  u n a n i m o u s l y  o p p o s e s  t he 

o p e n i n g  o f  t h e  D a l t o n  H i g h w a y  to t he p u b l i c .  D u r i n g  h e a r i n g s  h e l d  

b e f o r e  t he r o a d  w a s  b u i l t ,  l o c a l  p e o p l e  g r a n t e d  t h e  r o a d  r i g h t - o f - w a y  

o n l y  so the p i p e l i n e  c o u l d  b e  b u i l t ;  n o t  to  g r a n t  p u b l i c  a c c e s s  to 

th i s  a r ea. N o n - l o c a l  p e o p l e  s h o u l d  o n l y  b e  a l l o w e d  i n  r e s t r i c t e d  

a r e a s .  T h e  c o m m i t t e e  o p p o s e s  d e v e l o p m e n t  t h a t  w i l l  h u r t  o u r  

l i v e l i h o o d  a n d  o u r  w a y  o f  l i f e .

SB 188. T h e  K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  w o u l d  n o t  l i k e  to s e e  

l e g a l  q u a l i f i c a t i o n s  a n d  r e q u i r e m e n t s  t h a t  w o u l d  m a k e  it n e c e s s a r y  to 

h a v e  a f o r m a l  e d u c a t i o n  i n  o r d e r  to b e  a B o a r d  m e m b e r .  A l s o ,  the 

c o m m i t t e e  a g r e e d  t h e r e  a r e  a l r e a d y  p a i d  p r o f e s s i o n a l  a d v i s o r s  to t h e  

B o a r d  of  F i s h e r i e s .  T h e  c o m m i t t e e  w o u l d  l i k e  to s e e  l o c a l  h e a r i n g s  

r e q u i r e d  so  t h e  B o a r d  w o u l d  be m o r e  r e s p o n s i v e  to t h i s  a r e a .

SB  233. T h e  K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  w o u l d  b e  w i l l i n g  to p a y  

a n  a m o u n t  of  m o n e y  f o r  a h u n t i n g  a n d  f i s h i n g  l i c e n s e  e q u a l  to the 

a m o u n t  of  m o n e y  it c o s t s  the S t a t e  o f  A l a s k a  to i s s u e  the l i c e n s e .  

T h e  c o m m i t t e e  w o u l d  n o t  l i k e  to s e e  t h e  t ag f e e s  r a i s e d .  T h e  

c o m m i t t e e  d i d  n o t  f e e l  a  c o m m e n t  o n  g e n e r a l  h u n t i n g  a n d  f i s h i n g  

l i c e n s e  f e e s  w a s  a p p r o p r i a t e  a s  m o s t  h u n t  w i t h  t h e  .25 l i c e n s e .  T h e  

c o m m i t t e e  d o e s  n o t  s u p p o r t  r a i s i n g  of  ta g  f e e s .

S B  397. T h e  K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  w o u l d  l i k e  to s e e  a  l a w  

p a s s e d  tha t  w o u l d  p r e v e n t  h a r a s s m e n t  of  h u n t e r s  a n d  t r a p p e r s .

ADVISORY COMMITTEES
Clear/Healy
Delta
Eagle
Fairbanks
Galena
Grayling/Anvik/Shageluk/Holy Cross
Koyukuk
McGrath
Ruby
Tanana
Upper Tanana/40-Mile 
Yukon Flats
L a k e  H i n c h u m i n a

D e a r  S i r

M a r c h  2, 1 9 8 8

T h e  Hon .  S e n .  K e n n e t h  F a n n i n g  

P.O. B o x  V, M a i l  S t o p  3 1 0 0  

J u n e a u ,  A K  9 9 8 1 1

R e: S B  115, SB 188, S B  2 3 3 ,  SB  397 ,  SB  398



S B  398. T h e  K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  w o u l d  l i k e  to s e e  a 

p a s s e d  t h a t  w o u l d  m a k e  f u r  s e a l i n g  c e r t i f i c a t e s  c o n f i d e n t i a l  

s p e c i f i e d  i n  t h i s  p r o p o s e d  l e g i s l a t i o n .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  to t h e s e  m a t t e r s .

S i n c e r e l y ,

K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  

% 1 3 0 0  C o l l e g e  Rd.

F a i r b a n k s ,  A K  9 9 7 0 1

cc: Sen. J o h n e  B i n k l e y

Sen. J c h n  B. C o g h i l l  

Sen. W i l l i e  H e n s l e y  

Rep. R i c h a r d  S h u l t z  

Rep .  K a y  F. W a l l i s





Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802 907-586-2345

SB 398 C onfidentiality o f Records

SB 398 Confidentiality of Records is a bill recently introduced which would 
make public records relating to the taking of wildlife, especially trapper 
sealing records, confidential and unavailable to the public without a court 
order. AEL opposes this legislation for several reasons.

• THERE IS NO PRECEDENT FOR THIS LEGISLATION AS THE INFORMATION 
HAS BEEN MADE AVAILABLE IN THE PAST WITHOUT AMY DETRIMENTAL 
CONSEQUENCE

• THESE RECORDS ARE PUBLIC INFORMATION AND, AS SUCH, ARE 
SUBJECT TO THE OPEN RECORDS PROVISIONS OF AS 9.25.110.

• THE PUBLIC HAS A RIGHT TO INFORMATION PERTAINING TO THE USE OF 
PUBLIC RESOURCES.

Many public employees who have access to wildlife population and location 
data are also involved in trapping operations. While ADF&G has standard 
operating procedures that make such conflicts-of-interest illegal, this 
legislation would remove the "waich-dog" capability of concerned citizens 
and organizations.

This bill was introduced in a past legislature (1986) and was vetoed by then- 
Governor Sheffield due to constitutional concerns. AEL does not feel that this 
legislation is constitutional. We feel that the public has a right to 
information concerning the use of public resources. AEL strongly opposes 
this legislation.

ALASKA CENTER FOR THE ENV IRONM ENT • ALASKA CHAPTER. S IERRA  CLUB • JUNEAU GROUP. S IERRA  CLUB •  SITKA GROUP. S IERRA  CLUB 
KN IK GROUP. SIERRA  CLUB •  DENALI GROUP. S IERRA  CLUB • ANCHORAGE AUDUBON SOC IETY • ARCTIC AUDUBON SOC IETY 
DENALI C IT IZEN S 'CO UN C IL  • A LA 'KA  FR IEN DS O F  THE EARTH • JUNEAU AUDUBON SOC IETY • KACHEMAK BAY CONSERVATION SOCIETY 
KENAI PEN IN SULA  AUDUBON SO C IETY  • KOD IAK AUDUBON SOCIETY • LYNN CANAL CONSERVATION •  ALASKA W ILDLIFE  ALLIANCE 
SITKA CONSERVATION SOCIETY • NORTHERN ALASKA ENVIRONMENTAL CENTER • SOUTHEAST ALASKA CONSERVATION COUNCIL

KN IK  KANOERS AND KAYAKERS



&la$fea g>tate Hegtelature
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MEMORANDUM ££>etiate

T o S e n a t e  R e s o u r c e s  
C o m m i t t e e  M e m b e r

F r o m S e n a t o r  K e n  Fanni/hg/

S u b j e c t :  S B  3 9 8  -  R e p o r t s  a n d  r e c o r d s  o f  g a m e  a n i m a l s

T h e  p u r p o s e  o f  S B  398 i s  t o  k e e p  c o n f i d e n t i a l  c e r t a i n  
i d e n t i f y i n g  i n f o r m a t i o n  s u b m i t t e d  t o  t h e  d e p a r t m e n t  o f  f i s h  
a n d  g a m e  o n  t r a p p i n g  a n d  h u n t i n g  d o c u m e n t s ,  a n d  t h e r e b y  
p r o t e c t  p r o p r i e t a r y  i n f o r m a t i o n  p e r t a i n i n g  t o  t h e  l i v e l i h o o d  
o f  t h o s e  p r o v i d i n g  t h e  i n f o r m a t i o n .  I t  i s  b a s e d  u p o n  t h e  s a m e  
r e a s o n i n g  e m p l o y e d  i n  k e e p i n g  c o m m e r c i a l  f i s h  t i c k e t  
i d e n t i f y i n g  i n f o r m a t i o n  c o n f i d e n t i a l .

L e g i s l a t i o n  i d e n t i c a l  t o  t h i s  w a s  p a s s e d  i n  1 9 8 6  b y  t h e  
L e g i s l a t u r e ,  b u t  w a s  s u b s e q u e n t l y  v e t o e d  b y  t h e n - G o v e r n o r  B i l l  
S h e f f i e l d  o n  t h e  b a s i s  t h a t  i t  w a s  n o t  n e e d e d .  W i t h i n  a s h o r t  
t i m e  a f t e r  h i s  v e t o ,  a n i m a l  p r o t e c t i o n i s t  g r o u p s  u s e d  t h e  
c o u r t s  t o  f o r c e  t h e  d e p a r t m e n t  o f  f i s h  a n d  g a m e  t o  r e l e a s e  t h e  
i n f o r m a t i o n  t o  t h e m .  T h e  s o r t  o f  h a r a s s m e n t  t h i s  i n f o r m a t i o n  

e n a b l e d  t h e  a n t i - t r a p p i n g  g r o u p s  t o  c o n d u c t  c l e a r l y  i n d i c a t e s  
t h e  n e e d  t o  p r o t e c t  p e r s o n a l  i n f o r m a t i o n  o n  t h e s e  d o c u m e n t s .

I u r g e  y o u  t o  s u p p o r t  S B  398, a n d  p r o t e c t  v a l u a b l e  
i n f o r m a t i o n  t h a t  h u n t e r s  a n d  t r a p p e r s  p r o v i d e  i n  g o o d  f a i t h  t o  
t h e  d e p a r t m e n t  o f  f i s h  a n d  g a m e .  P r o p e r  w i l d l i f e  m a n a g e m e n t  
w o u l d  b e  d i f f i c u l t  w i t h o u t  t h e s e  r e c o r d s .



S Y N O P S I S  A N D  A N A L Y S I S

O F

S B  3 9 8  - " A n  A c t  r e l a t i n g  t o  c e r t a i n  r e p o r t s  a n d  
r e c o r d s  c o n c e r n i n g  g a m e  a n i m a l s . "

I t  i s  t h e  p u r p o s e  o f  t h i s  l e g i s l a t i o n  t o  k e e p  c e r t a i n  
i d e n t i f y i n g  i n f o r m a t i o n  s u b m i t t e d  o n  t r a p p i n g  a n d  h u n t i n g  
d o c u m e n t s  c o n f i d e n t i a l ,  f o r  t h e  p r o t e c t i o n  o f  t h e  p e r s o n s  
p r o v i d i n g  t h e  i n f o r m a t i o n .

T h i s  i s  a s i n g l e - s e c t i o n  b i l l  t h a t  a m e n d s  T i t l e  16 b y  
a d d i n g  n e w  s u b s e c t i o n s  t o  A S  1 6 . 0 5 . 8 1 5  ( C o n f i d e n t i a l  n a t u r e  o f  
c e r t a i n  r e p o r t s  a n d  r e c o r d s ) .

S u b s e c t i o n  (c) p r o v i d e s  t h a t  t h e  i d e n t i f y i n g  i n f o r m a t i o n  
i s  c o n f i d e n t i a l  a n d  g i v e s  o n l y  t h r e e  c i r c u m s t a n c e s  u n d e r  w h i c h  
t h e  i n f o r m a t i o n  c a n  b e  r e l e a s e d  b y  f i s h  a n d  g a m e :  t o  t h e  
d e p a r t m e n t  o f  r e v e n u e ;  t o  c o m p l y  w i t h  c o u r t  o r d e r ;  o r  t o  f i s h  
a n d  w i l d l i f e  p r o t e c t i o n .

S u b s e c t i o n  (d) r e q u i r e s  o t h e r  d e p a r t m e n t s  r e c e i v i n g  t h e  
c o n f i d e n t i a l  i i i f o r m a t i o n  t o  k e e p  i t  c o n f i d e n t i a l .

S u b s e c t i o n  (e) r e q u i r e s  t h e  d e p a r t m e n t  t o  r e m o v e  
i d e n t i f y i n g  i n f o r m a t i o n  f r o m  a d o c u m e n t  b e f o r e  r e l e a s i n g  i t  t o  
t h e  p u b l i c .

S u b s e c t i o n  (f) p r o v i d e s  d e f i n i t i o n s  f o r  " i d e n t i f y i n g  

i n f o r m a t i o n , "  " s e a l i n g , "  a n d  " t r a p p i n g  o r  h u n t i n g  d o c u m e n t . "
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§ 16.05.792 F i s h  a n d  G a m e  § 16 .0 5 .8 15

Secs. 16.05.792  —  16.05.798. M aster guides. [Repealed, § 2  ch 32  
SLA 1968. F o r current law, see A S 08.54.]

S e c . 16.05.800. P u b lic  n u is a n c e s . A  net, seine, lantern, sn are, 
device, contrivance, and m aterial w hile in use, had and m aintained 
for the purpose o f catching, taking, killing, attracting, or decoying fish 
or gam e, contrary to law or regulation o f a board or the commissioner, 
is a  public nuisance and is subject to abatem ent. (§ 25 art I  ch 94 SL A  
1959; am  § 5 ch 1 3 1  S L A  1960; am  § 13  ch 206 SL A  1975)

Opinions o f atto rney  general. — crab pots should be abated by instituting 
Since there exists no statutory justifies- forfeiture proceedings rather than by 
tion for destroying unmarked king crab summarily destroying the pots. 1980 Op. 
pots pursuant to exercise of the power of A tt’y Gen. No. 18. 
summary abatement, such pots should not The abatement procedures described in 
be destroyed without judicial approval. AS 09.45.230 do not apply to the fish and 
1980 Op. Att’y Gen. No. 18. game abatement law (this section). 1980

Nuisance presented by unmarked king Op. Att'y Gen. No. 18.

S ec . 16 .05.810 . B u r d e n  o f  p ro o f. The possession o f fish or gam e 
or a part of fish or gam e, or a  nest or egg o f a  bird during the tim e the 
taking of it is prohibited is prim a facie evidence that it was taken, 
possessed, bought, or sold or transported in violation of this chapter. 
The burden o f proof is upon the possessor or claim ant o f it to overcome 
the presumption of illegal possession and to establish the fact that it 
was obtained and is possessed law fully. This section does not apply

(1) during the first full 10  days after the tim e when a taking is 
prohibited, except as provided in (3) o f this section,

(2) i f  the fish or gam e or part o f fish or gam e is in a  preserved 
condition whether frozen, smoked, canned, salted, pickled or otherwise 
preserved, or

(3) with respect to crab aboard a  com mercial crab fishing vessel, 
during the first full three days after the tim e when a  taking is prohib­
ited. (§ 26 art I  ch. 94 SL A  1959; am  § 1  ch 42 SL A  1974)

S ec . 16 .0 5.815. C o n fid en tia l n a tu re  o f  c e rta in  rep o rts  a n d  
rec o rd s , (a) Except as provided in (b) o f this section, records required 
by regulations of the department concerning the landings of fish, 
shellfish or fishery products, and annual statistical reports of buyers 
and processors required by regulation o f the departm ent are confiden­
tial and m ay not be released by the departm ent except that the de­
partment m ay release

(1) any of its records and reports to the National M arine Fisheries 
Service as required for preparation and implementation of the fishery 
management plans o f the North Pacific Fishery M anagement Council 
within the fishery conservation zone; however, information released to 
the National M arine Fisheries Service under this paragraph m ay not 
disclose the identity o f individual fisherm en or their vessels;
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§ 16.05.820 A l a s k a  S t a t u t e s  § 16.05.825

(2) any o f its records and reports to the Departm ent of Revenue and 
to the Commercial F isheries E ntry Commission to assist them in car­
rying out their statutory responsibilities;

(3) records or reports o f the total value purchased by each buyer to a 
m unicipality that levies and collects a  tax on fish, shellfish, or fishery 
products i f  the m unicipality

(A) requires records o f  the landings o f fish, shellfish, or fishery 
products to be submitted to it for purposes of verification o f taxes 
payable; and

(B) m aintains the confidentiality o f reports and records that it re­
ceives under this paragraph;

(4) such records and reports as necessary to be in conformity with a 
court order;

(5) on request, the report of a  person to the person whose fishing 
activity is the subject o f the report; and

(6) fish tickets and fish ticket information to the division of fish and 
wildlife protection, D epartm ent o f Public Safety.

(b) Records or reports received by the department which do not 
identify individual fisherm en, buyers, or processors or the specific 
locations where fish have been taken are public information. (§ 1 ch 
1 1 7  SLA  1970 ; a n  § 1  ch 1 1 7  SLA  1974; am  § 1  ch 66 SLA  1980; am 
§§ 1 , 2 ch 72 SLA  1982; am  § 1  ch 84 SLA  1985)

Cross references. — For reporting of amendment in subsection (a) substituted 
wholesale canned salmon prices, see AS "that" for "which” in two places, added 
43.80.050 — 43.80.100. paragraph (6), and made Related stylistic

Effect o f am endm ents. — The 1985 changes.

S ec . 16.05.820. R e s e a rc h  b y  th e  fe d e ra l g o v e rn m e n t. The Sec­
retary of the Interior, the Secretary o f Commerce or the Secretary of 
Agriculture of the United States and their authorized agents or other 
appropriate federal agencies m ay conduct fish cultural operations and 
scientific investigations in the state in the m anner and at the tim es 
jointly considered necessary or proper by the Board o f Fisheries and 
the secretary and their authorized agents. (§ 29 art I ch 94 SLA  1959; 
am  § 14 ch 206 SLA  19 75 ; am  § 10  ch 208 SLA  1975)

S ec . 16.05.825. S ta te  u p la n d  g a m e  b ird  r e le a s e  p ro g ra m , 
(a) In addition to any other program  for the stocking or propagation of 
gam e birds that the departm ent has as o f Ju ly  23, 1974, the depart­
ment shall establish a special program for the raising, m aintenance, 
and release o f upland gam e birds in the state. Birds raised under this 
program m ay be released in an appropriate area of the state, at any 
tim e, but m ay be harvested only during regular hunting seasons, as 
specified by the board under A S  16.05.255(;\)(2). The board shall adopt 
regulations necessary to implement this section.
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BILL ANALYSIS
: DEWFTVIE.NT DIVISION B ILL NUMBER SPO N SO R

' Fish and Game Game SB 398 Senator Coghill
D iF l.R ~ V E N 7  = O S ~ O N

i Support

• S v

■ Don E. M c K n i g h t

DATE

3/1/88

.COM M ISSIONER'S, SIGNATURE OATE

S U M M A R Y
, AGENC ES  AFFECTED 3  f  S IL L

None

CONSTITUENT G RO UF IS ) AFFECTED  BY  B ILL

State trappers and hunters

ORGAN-ZA TIC  V A L  SU PPO RT  FO R  B ILL

Alaska Trappers Association 
•Alaska Outdoor Council

ORGANIZATIONAL O PPO S IT IO N  TO BILL

Anti hunting and trapping organizations

FISCAL .UPACT : 3 NONE & F ISCAL NOTE ATTACHED
BAC<5FCUNOL=G;SLATTVE INTENT
SB 398 provides that identifying information in a hunting or trapping document is confiden­
tial. Similar legislation (HB 407) was passed by the 14th Legislature and vetoed by the 
Governor. In addition to providing confidentiality, however, HB 407 would have legalized the 
use of parts of big game animals for trapping bait.

a r u l t s s o f  b u _ -f= o g ra m  e f f e c t s  Opponents of this measure argue that cunf ideu'llaliLy— of— identifying1 
information in hunting/trapping harvest documents would abridge the public's right to 
information and deprive the public of a vital tool in monitoring the- use of public resources. 
(This bill would not limit full disclosure of biological harvest data.) Proponents of the 
measure argue that adoption would ensure the individual hunter's or trapper's reasonable 
expectation of privacy, including specific trapping areas, financial interests, and protection 
from possible harassment by anti-trappers. The department's primary concern is that we obtain 
accurate and complete harvest reporting. We believe a lack of confidentiality can jeopardize 
accurate harvest reporting.

In debating confidentiality provisions of HB 407, opponents argued that the public right to 
know supercedes the individual rights to privacy, and that the law, if passed, could hide 
illegal or unethical behavior from the public— specifically, commercial trapping activities-of 
Department of. Fish and Game employees. SB 398 provides for the release of information, 
however, as necessary to prosecute criminal actions or comply with a court order. Opponents 
also maintain that financial information is not reported on sealing certificates. Financial 
interests, however, include marketing information as well as numbers and species of furs 
sealed or exported (from which a dollar value can be easily determined).

AM3NCUENT3 P R O P O S E D  — ------------------

Line 28(f)(1) that identifies individual trappers or hunters, and specifically Identifies 
I their individual take or activity.

: Our main concern is that we receive as accurate and complete reporting of harvests as 
: possible.
i
i

PLEASE ATTACH A SEPARATE SHEET FOR ADDfTtONAL COMMENTS OR ANALYSIS.
« • »  i fV . .



S u e -  E n  t  s m  i n  g ©  r -  

R o - s - i  iz  i o n  P a p e r  
S B  3 9 8

SB 3 9 8

I am a t r a p p e r ,  h u n t e r ,  and  f u r  s k i n  s e w e r ;  •••As s o o n  a s  t h i s  
b i l l  was  v e t o e d  b y  the  g o v e r n o r  l a s t  t i m e ,  G r e e n p e a c e  r e q u e s t e d  
a l l  t h e  t r a p p i n g  r e c o r d s .  T h e i r  r e p u t a t i o n  a g a i n s t  t r a p p e r s  
p r o v e s  t o  me t h a t  t h e i r  u s e  o f  t h e s e  r e c o r d s  a r e  n o t  in the  
b e s t  i n t e r e s t  o f  t r a p p e r s .  I do  n o t  f e e l  t h i s  p o s s i b l e  m i s u s e  
o f  d a t a  a g a i n s t  t h e  u s e r  i s  f a i r  o r  w a r r a n t e d .  I f a v o r  t h i s  
l e g i s l a t i o n  and  hope  you w i l l  a g a i n  s u p p o r t  i t  a s d  in  the  p a s t .  
T h a n k - y o u .
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February 23,1988
RE: Confidentiality of harvest reports 

HB82/SB399
Dear Legislator,

i ■ . *

Please allow me to point out a very critical issue you will be asked to 
consider. .

This Issue, Representative Dick Schultz's HB 82 and other similar 
bills, such as SB 398 will address the public access to vita! Information 
about the harvesting of our resources.,

These kinds of legislation are perhaps the most dangerous acts In a 
democracy such as ours. It would also be very damaging to the principal 
that this State was founded on. That principal Is that the resources of this 
state belong to all. It also undermines the public right to being involved in 
the process of allocating these resources through our advisory 
committees, and the board process which considers public testimony In 
It's deliberations..

I have lived In Delta Junction for many years and my family has been 
in Alaska since the turn of the century. I have some experience in This 
area. Let me tell you my story.

A few winters ago I became Interested In methods of harvesting 
furbearers. and wolf control. This resource plays a vital economic role to 
many trappers In the area.

it became apparent, listening to the trappers In Delta, that there 
seemed to be some activities going on around here that were very 
questionable.

No one really seemed to be looking after these matters so I decided to 
try to find out about what was going on.

I found that there did seem  to be some a l l e g a t i o n s  aOOUt our local 

w i l d l i f e  protect ion  o f f i c e r  and some re l a t ed  s t o r i e s  about ADF&G 
Involvement.

It appeared that our local biologist had authorized the local 
protection officer to conduct surveys of radio collared wolves in our area 
here using the Department of Publ 1c Safety aircraft.

At This same time, The local protection officer began to have some 
success at Harvesting wolves by the method of "land & shoot trapping".
Also at this time, 1 began to hear Local trappers eye-witness accounts of 
aircraft herding and harrassing wolves, ’

Also other accounts of land & shoot activities by other local ADF&G 
employees came to my attention. It Just so happened that these people 
were relatives of the local protection officer.

Surely you can appreciate my concern about these events. I became 
concerned that we might have a private wolf control program here, aided 
and abetted by the Department of Public Safety and the ADF&G. It became 
apparent that someone needed to concern themselves about what wa3 
really hapopnma  hoi* *



One of the ways to confirm or deny these events would be by knowing 
"whether or not there had even been any animals taken, The only sure way is 
by harvest reports.
■ • Now, Mr.-Schultz and others would subvert the public right to oversee 
the harvesting of the resources that are so vital to the Welfare of every 
citizen of this State.

• Their contention Is that the anti-trapping people would use this' 
Information to harass the Trappers.

There Is no record of an Alaskan trapper being harassed by any 
antl-trapper faction that I am aware of.

However, I can tell you that there are some unsavory facts revealed 
by the wolf & wolverine harvest reports.

' The harvest reports show that Indeed those Employees of the 
Department of Public Safety and the ADF&G here did have a very high, 
success rate. The protection officer had harvested around 25 wolves. And 
over a few short years that the total wolves harvested by this small group 
was around 62 wolves. All this while the conventional trappers In the area 
had success levels drastically TowerTnTlet you draw your own 
conclusions, but you must see some very questionable activities.

. These same reports showed other very surprising facts on my 
computer. The reports showed out of the large number of licensed trappers 
In Alaska. Less than 20 people, all using the "land and shoot" method, had 
harvested more than 25?? of this furbearlng resource taken In the entire 
State. It also showed they were not usually people who lived In the areas 
where taken. They were taken, mostly, by Anchorage, Fairbanks and Kenal 
peninsula residents. People who would travel great distancesC sometimes 
more than 500 miles away from their residence) to pursue their 
activities.

It was only with this vital Information that I was able to introduce 
roposal *82 at the November '87 game board hearings calling for the end 
f land and shoot trapping on ail furbearers. with these facts 1 was able to 
rove the many negative implications of this practice and my proposal was 
dopted (with some modification) and will be law this July. • • •
• I remember when I first started to address these concerns a Mr.

?mmen of the ADF&G, said "All these people are able to show us Is a 
3rrhea of emotion and a constlpat'on of fact". I thought It would be more 
rective to use facts after that comment. And the effects of facts are 
jeed more positive.

Maybe these facts are the reasons Schultz and his kind don’t want 
ŝe records to be public Information.

Ordinarily you would think that either department would be 
•<!na out for such seeminq abuse.



■ • However both departments seemed to have been compromised
by some special Interest groups who are bent on keeping wolves at a very 
low level and are willing to accept any form of taking wolves to achieve 
their ends. . . .

I was able to curtail some of these activities and was only able to be 
effective by having access to these reports.

Perhaps My representative, Mr. Schultz, Would do better to call for 
legislation that would forbid employees of the state from being Involved 
In commercial activities that are directly related to their line of duties 
and responsibilities during the course of their employment with the State.
• I plea for your most careful consideration on these m a t t e r s  and nope 

you will do the only thing you can and Kill this un-democratlc legislation.

Sincerely,
Tom Dowling 
2465 Mllltan 
Delta Junction, Alaska 

99737



(There 1s no priority Information on sealing certificates) We, the public, have 

a right to know who and how public resources are used. As a practical matter, 

1f sealing certificates and hunting permits are not public record, how would 

graduate students, economic researchers, statisticians, or any others be able 

to get thw acts and figures needed in their studies? These records have been 

made available to organizations like ours who perform a watchdog roll. There 

have been no ill effects of this information having been provided.

We oppose ("An Act relating to the obstruction or hindrance of lawful

hunting, fishing, or trapping,") Rather than protecting the activities of 

consumptive users, this bill endangers the rights of non-consumpt1/e users. In 

fact, this bill could create a real safety problem if a hunter perceived 

harassment and wanted an excise to attack a non-consumpt1ve user, The bill 

will promote the very kind of conflict 1t seeks to prevent. The majority of 

non-consumptive users are already virtually "second class citizens" in the

field o f  w i l d l i f e  m a n A Q C > m o n + I * n r l  th1c b i l l  u/111 f u r - t h o r  d o p r l v o  - t h o r n  o f

anything approaching equal rights. Even the proponents of this bill admit no 

such harassment has occurred in Alaska to date, If 1t were to occur, it can be 

addressed by existing statutes without further affecting the right of all non­

consumptive users. This bill, 1n slightly different forms has been vetoed 

before by Governor Sheffield for these same reasons.



Anti-Hunting Group Seeking,Names .of New Jersey Trappers

Rodger herson, chairman o f the Co­
alition o f  New Jersey Sportsmen

H av ing  cam pa igned  successfu lly 

lo  ban  the s l e d  ieghold trap in  

New Jersey ,  the an t is  how are a p ­

p a ren t ly  t a k in g  a im  at the trappers 

th em se lv e s .

An a t to rney  fo r F r iends o f  Animals 

a n d  the H u m a n e  Society o f  the United 

S t a le s  h a s  a sk ed  the New Jersey Divh 

s io n  of'FistTan~d~Gamc for a list o f per- 

s o n s  w h o  have  been licensed lo trap in 

N ew Je r sey .

The  New Jersey attorney general’s o f ­

f ice  h a s  instructed (he division to make 

the  nam es and addresses available."

A ttorney Genera l Irw in Kimmelman 

in fo rm ed  the an t is  in m id-January that 

the  on ly  l i s t in g  o f  licensed trappers 

av a i lab le  is for 1984 . He said the division 

docs have  l icense s tub s  or receipts 

ava i lab le  from the 1980 lo  1984 period 

and that these m ay  be inspected at the 

C lin ton o f f ic c .T b c  1985 stubs have nof

yet been audited and w on ’t be available 

until m id-1986 . The  ban went into effect 
last Odo jier .

The Coalit ion o f  New Jersey Sports­
men does not want any o f  these names 

a nd addresses released. Their attorney, 

Jam es Seeley, o f  B r idgeton, has asked 

the Appellate Court in Salem County to 

‘s tay  ihc"release o f  ih'c l i s t. That same 

court is scheduled to take up a number of 

is sues involved in the trapping ban in a 

case set lo  begin on May 19.

R odger Iverson, chairman o f  the 

co a lition, said the antis already are 

Harassing trappers and sportsmen and 

that there is no reason for them to have 

the list. They c la im  they need it for the 
court case.

•‘There is no logical reason for them to 

have  that l i s t , "  Iverson insisted. ‘‘ I f  

they're s imply concerned about the 

e limination o f  the trap, that can clearly 

be accomplished without abolish ing the 

trapper h im se lf! 1—

/  “ Having been harassed myself , l \  

know  it can become rather upse ll ing . I 

I ’m concerned it could lead to some kind I 

o f  a ltercation .”  . /

Iverson is a lso very concerned about / 

the precedent the release o f  the trapping 
list could set. • \

" W i l l  they next want a list q f  all l i - /  

censed hunters in the slate? Wliat about 

gun ow ne r s? "  he asked.

Iverson and other sportsmen worry 

about- the list being distributed lo 

members o f  anti-trapping organ izat ions 

so that trappers can be placed under 

surve i l lance— as some apparently have, 

been in the past .V

ns

y

Although no one is questioning that 

the use o f  the steel Ieghold trap has been 

banned-in New Jersey, some very im por­

tant issues remain lo be decided in the 
May case in Salem County. Among the 

questions lo be considered arc:

• May trappers keep their steel Ieghold 

traps? (The law passed by the New Jersey 

Legis lature ban s even the possession o f  

Ieghold traps but provides no compensa­

tion for their confiscation.)

• Can the s ta le  ban the interstate 

transportation o f  Ieghold traps? (The 

law  seeks to m ake  it illegal lo even drive 

through the state with a Ieghold trap in a 

vehicle.)

• Is the padded- jaw , soft-catch trap a 
viable a lternative to the steel Ieghold 

trap?

A New Jersey court earlier ruled that 

trappers may keep their traps until the 

courts reach a f ina l decision in the case.

One fact that has emerged during the 

legal debates is the connection between 

banning traps and  banning guns.

The New Jersey attorney general’s o f ­
fice has argued that traps can be banned 

without compensation and has cited gun 

bans to support its case.
After mentioning a number o f  court 

cases, a brief filed by the attorney 

genera l’s office declared, "S im i la r ly ,  in 

the instant case the Legislature ha s ,  in 

the exercise o f  its police p o w a ,  banned 

the use o f  the steel-jawed Ieghold trap. 
As a means to accomplish that end, it has 

banned possession o f  the trap itself .

" I f  it is constitutional to take away 
without compensation the right to 

possess firearms which had previously

been law fu l ly  acquired, lo  save hum an  

life, then, in the legitimate exercise o f  

police power it is constitutional to take 
aw ay ,  without compensat ion , the right 

lo possess Ieghold traps, to save an im a ls  

from a cruel and barbarous f a t e . "

Iverson pointed out, ‘‘So as som e o f  

us p rev iously  thought, the con f isca t ion  

o f  Ieghold trap s can involve f irearm s. I n ­

deed, there is a direct intention lo in v o lv e  

f i r e a rm s . "

Me urged other sportsmen lo  ra l ly  to 

the support o f  the trappers.

" I t ’s time that people gel invo lved . 

The precedent o f  con f isca t ion , the prece­

dent o f  names and addresses being d i s ­

tr ibu ted— these arc th ings (hat threaten 

a ll sportsmen.

"T h e  hun te rs ,  'the trappers and the 

fishermen have  to stand together because 

we're really a l l  in  the same boat . I f  we 

don't s tand  together , we're a l l  go ing  lo 

be on the endangered  species l i s t . "  •

Another threat lo  New Jersey trappers 

and spo r t sm en  is the tremendous e x ­
pense o f  f igh t in g  the an t is  in the 

Leg is la tu re  an d .n o w  in the courts.
Iverson est imated that SJJ.(XX) already 

had been spent and that another $ 10 ,000  

would be needed just to bring in the ex ­

pert w itnesses for the M ay trai l .

He urged sportsm en  to send their con ­

tr ibut ions lo  the: Spo r t sm en 's  Defense 

Fund , C oa l i t io n  o f  New Jersey Spo r t s ­

men, c /o  I rw in ,  Post and  Rosen , 65 L i v ­

ingston A venue , Ro sc land , N .J .  0 7 0 6 8 .

"U n ited  we can beat the an t is .  

D iv ided , w e ’re a ll go ing  to lose . The  

trappers ju s t  happen to be in the greatest 

danger  right n o w , "  Iverson conc luded .



FIRST COMMITTEE OF REFERRAL

D a te  o f  5-DAY NOTICE
IN ACCORDANCE WITH UNIFORM RULE 23

FURTHER: / j u d i c i a r y  
**FISCAL NOTE(S) ATTACHED ** '
IN ACCORDANCE WITH AS 2 4 . 0 8 . 0 3 3  
( s e e  be low )

2 / 5 / 8 8  DATE TURNED INTO OFFICE________
Mr. P r e s i d e n t :

R e s o u r c e s  C om m it tee  c o n s i d e r e d  2 ^ 8

c e r t a i n  r e p o r t s  a n d  r e c o r d s  c o n c e r n i n g  game a n i m a l s

A

and  recom m ended :

[ ] r e p l a c e  w i t h  CS   [ ]  same t i t l e
[ j new t i t l e

[ ] a t t a c h e d  a m e n d m e n t ( s )  an d

[ ] do pass

[ ] do not pass

[ ] no recommendation

[Xj individual recommendations

[ ] further referral to_________

[ ] l e t t e r  o f  i n t e n t  a d o p t e d  an d  a t t a c h e d

** C om m it tee  [\^] a t t a c h e d  o r  ( ] a d o p t e d  f i s c a l  n o t e ( s )  
[̂ C] z e r o  [“ ] f i s c a l  i m p a c t

[ ] C o m m i t t e e  B a c k u p  A t t a c h e d

/  f/)o  &
C h a i rm a n  s i g n a t u r e  a n a  r e c o m m e n d a t i o n£



PUBLIC OPINION MESSAGE

)EAR: SENATOR FANNING

JAME: ANDY GIFFORD 
CTLE-*
JESS: 10827 TWENTY GRAND ROAD
:iT Y : EAGLE RIVER z i p :  99 577
IONE: 69 9 -2 469  
.  NO: SB 397
JECT: OBSTRUCTING OR HINDERING HUNTING/FISHING
5AGE: ANO SB 398? I  WHOLE-HEARTEDLY APPROVE OF THESE B ILLS  AND RECOMMEND 
J PASSAGE.

)M ID: 03124128 
JATE: 0 3 /0 4 /8 8  
TIME: 1 2 :4 1 :2 8  
JAME: ANCHORAGE LIO

PUBLIC OPINION MESSAGE

DEAR: SENATOR FANNING

NAME: GARVAN BUCARIA 
T ITLE :
DRESS: P .O . BOX 87029?
C ITY : WASILLA, ALASKA Z IP : 99687

PHONE: 3 7 3 -4 974  
LL NO: SB 397
3JECT: OBSTRUCTING OR HINDERING HUNTING/FISHING
5SAGE: SB 398 -  CONFIOENTIALITYOF TRAPPING/HUNTING INFO -  I  FULLY SUPPORT 
THESE TWO PORPOSED SENATE B ILLS AND URGE THEIR PASSAGE WITH SUFFICIENT 
PENALTIES TO MAKE THEM SUFFICIENT APPROPRIATE LAWS. IF  ENACTED PLEASE SEND 
E COPIES OF THE B ILLS .

POMID*. 03104934 
DATE: 0 3 /0 4 /8 8  
TIME: 1 0 :4 9 :3 4  

DNAME: ANCHORAGE LIO
DPIES: SENATORS

KERTTULA
COGHILL
DUNCAN
ELIASON
FISCHER
STURGULEWSKI
ZHAROFF

DEAR: SENATOR FANNING

NAME: 
T ITLE : 

ADDRESS: 
C ITY : 

PHONE: 
B IL L  NO:
s u b je c t :
MESSAGE:

JIM TALLERICO
2925 SEAWIND
ANCHORAGE
3 4 5 -5 7 0 9

Z IP : 99516

GAME AND RECREATION
STRONGLY SUPPORT SB 3 9 7 , SB 3 9 8 , AND HB 9 3 . URGE PASSAGE OF THIS

IMPORTANT LEGISLATION.

FOMID: 03104543  
DATE: 0 3 /0 4 /8 8  
TIME: 1 0 :4 5 :4 3  

LIONAME: ANCHORAGE LIO

PUBLIC OPINION MESSAGE

DEAR: SENATOR FANNING

NAME:
T ITLE :

a d d r e ss :
c it y :

PHONE: 
B IL L  NO: 
SUBJECT: 
MESSAGE:

BOB GREEN
951 BUNKERHILL 
WASILLA, ALASKA 
2 7 1 -2 5 1 4  
SB 397
OBSTRUCTING OR HINDERING HUNTING/FISHING 
nB-,oo8 ~ C0Nf:lDENTIALITY OF TRAPPING/HUNTING INFO

Z IP :  99687

AND SB 3 9 8 . I  SUPPORT SB 397

POMID: 03104443  
DATE: 0 3 /0 4 /8 8  
TIME: 1 0 :4 4 :4 3  

LIONAME: ANCHORAGE LIO
COPIES: SENATORS

COGHILL
DUNCAN
ELIASON
FISCHER
STURGULEWSKI
ZHAROFF
KERTTULA



c/o ADF&G, DIVISION OF BOARDS, P.O. BOX 3-2000, JUNEAU, ALASKA 99802 PHONE: (907) 465-4110

ADVISORY COMMITTEES „  . .
Clear/HeaJy M a rc h  2 * 1 9 8 8
Delta
Eagle The Hon. S e n . K en n eth  F an n in g
Fairbanks P .O . Box V , H a i l  S to p  3 10 0
^ aiina J u n e a u . AK 9 9 8 11Grayling/Anvik/Shageluk/Holy Cross
Koyukuk
McGrath
Ruby R e: SB 1 1 5 ,  SB 1 8 8 ,  SB 2 3 3 , SB 3 9 7 ,  SB 398
Tanana
UpperTanana/40-Mile D e a r  g i r ;
Yukon Flats '  ' ̂  J " ~ L

L a k e  M i n c h  u m i n a
The Koyukuk R iv e r  F is h  and Game A d v is o r y  C om m ittee met 
i n  A l la k a k e t  F e b ru a ry  1 6 ,  1 9 8 8 . With a  quorum p r e s e n t
th e  C om m ittee d is c u s s e d  some c u r r e n t l y  p e n d in g  
l e g i s l a t i o n  and v o t e d  to  make th e  f o l lo w in g  w r it t e n
comments to  l e g i s l a t o r s .

SB 1 1 5 .  The Koyukuk R iv e r  A d v is o r y  C om m ittee u n a n im o u s ly  o p p o se s  th e  
o p en in g  o f  th e  D a lt o n  Highway to  th e  p u b l i c .  D u rin g  h e a r i n g s  h e ld  
b e fo r e  th e  ro a d  was b u i l t ,  l o c a l  p e o p le  g r a n t e d  th e  r o a d  r i g h t - o f - w a y  
o n ly  so th e  p i p e l i n e  c o u ld  be b u i l t ;  n o t to  g r a n t  p u b l i c  a c c e s s  to
t h i s  a r e a .  N o n - lo c a l  p e o p le  s h o u ld  o n ly  be a llo w e d  i n  r e s t r i c t e d
a r e a s .  The co m m ittee  o p p o ses  d ev e lo p m e n t t h a t  w i l l  h u rt  ou r
l i v e l i h o o d  and o u r  way o f  l i f e .

SB 1 8 8 . The Koyukuk R iv e r  A d v is o r y  C om m ittee w ould n o t  l i k e  t o  s e e  
l e g a l  q u a l i f i c a t i o n s  and r e q u ir e m e n ts  t h a t  would make i t  n e c e s s a r y  to  
h a v e  a fo r m a l  e d u c a t io n  i n  o r d e r  to  be a  B oard  m em ber. A l s o ,  th e  
com m ittee a g r e e d  t h e r e  a r e  a l r e a d y  p a id  p r o f e s s i o n a l  a d v i s o r s  to  th e  
B oard  o f  F i s h e r i e s .  The co m m ittee  w ould l i k e  t o  s e e  l o c a l  h e a r i n g s  
r e q u ir e d  s o  th e  B o ard  w ould be m ore r e s p o n s iv e  to  t h i s  a r e a .

SB 2 3 3 . The Koyukuk R iv e r  A d v is o r y  C om m ittee w ould b e  w i l l i n g  to  pay 
an  amount o f  money f o r  a  h u n tin g  and f i s h i n g  l i c e n s e  e q u a l  to  th e
amount o f  money i t  c o s t s  th e  S t a t e  o f  A la s k a  to  i s s u e  th e  l i c e n s e .
The com m ittee  would n o t  l i k e  to  s e e  th e  ta g  f e e s  r a i s e d .  The 
com m ittee d id  n o t  f e e l  a  comment on g e n e r a l  h u n t in g  and f i s h i n g  
l i c e n s e  f e e s  was a p p r o p r ia t e  a s  m ost hunt w ith  th e  .2 5  l i c e n s e .  The
com m ittee d o es n o t s u p p o rt  r a i s i n g  o f  ta g  f e e s .

SB 3 9 7 . The Koyukuk R iv e r  A d v is o r y  C om m ittee w ould l i k e  to  s e e  a  law  
p a s s e d  t h a t  would p r e v e n t  h a ra ssm e n t o f  h u n te rs  and t r a p p e r s .



S B  398. T h e  K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  w o u l d  l i k e  to s e e  a l a w  

p a s s e d  t h a t  w o u l d  m a k e  f u r  s e a l i n g  c e r t i f i c a t e s  c o n f i d e n t i a l  as 

s p e c i f i e d  i n  t h i s  p r o p o s e d  l e g i s l a t i o n .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  to t h e s e  m a t t e r s .

S i n c e r e l y ,

K o y u k u k  R i v e r  A d v i s o r y  C o m m i t t e e  

% 1 3 0 0  C o l l e g e  Rd.

F a i r b a n k s ,  A K  9 9 7 0 1

cc: Sen. J o h n e  B i n k l e y

Sen. J o h n  B. C o g h i l l  

Sen. W i l l i e  H e n s l e y  

Rep. R i c h a r d  S h u l t z  

Rep. K a y  F. W a l l i s





F e b . 1 9

P a u l ,

o I n  21 s t a t e s ,  t h e  u s e  o r  p o s s e s s i o n  o f  t o b a c c o  p r o d u c t s  
by m i n o r s  i s  p r o h i b i t e d .

' o  I n  4 o f  t h e s e  s t a t e s ,  m i n o r s  smoking  o r  i n  p o s s e s s i o n  o f
c i g a r e t t e s  a r e  r e q u i r e d  t o  g i v e  t h e  s o u r c e  o f  t h e  c i g a r e t t e s .

o I n  17 ,  o t h e r  p e n a l t i e s  - -  s u c h  a s  f i n e s  - -  a p p l y  t o  m i n o r s .  
See e x a m p le s  f ro m  New H am p s h i r e  and  H a w a i i  w h ic h  f o l l o w .
F i n e  f o r  f i r s t  o f f e n s e  i s  $25 i n  NH a n d  $10 i n  HI .

On t h e  NAMA/minors’ sm oking  b e h a v i o r  q u e s t i o n ,  t h e  f u l l e s t  
c i t a t i o n  NAMA h a s  a r e  t h o s e  i n d i c a t e d  by a r r o w s  on  t h e '  
p a g e s  f ro m  t h e  " O p e r a t i o n  A l e r t  1986"  m a t e r i a l  w h i c h  f o l l o w s .

S i n c e  a  c o u p l e  o f  t h e  c i t a t i o n s  s a y  " b a s e d  on  s t u d i e s "  i t  
i s  n o t  c l e a r  w h e t h e r  t h e  d a t a  a r e  t a k e n  d i r e c t l y  o r  h a v e  
b e e n  e x t r a p o l a t e d  o r  c a l c u l a t e d  by  NAMA f ro m  t h o s e  s t u d i e s .

I f  you h a v e  any  q u e s t i o n s ,  g i v e  me a  c a l l .



MINORS

July 15, 1986
TMA GUIDE TO TOBACCO TAXES MINORS 

July 15, 1986

TOBACCO SALES TO AND USE BY MINORS: STATE RESTRICTIONS

v {

Soles to minors Use or I

Prohiblted Ago Pruhibited

Alabama (e) Yes Under 19 No provision
Alaska Yes Under 16 No provision
Arilono YeB Under 18 Yes (1)
Arkonses • Yes 12) Under 18 No provision
Celi fornia Yes 13)

Under 06. /J? (  W g y j
Yes

Colorado . 
Connect)cut

Mw No provision 
No provisionYes

De lowers Ye b Coder 17 No provision
District of Columbia Yes Under 16 No provision
F loride 
Guorgie 
Hewei l

, Hr
Yes

u J T U * .  n  ■’ M ' ) u  l 6 )provision
\Jfei Me provision
' Yes (1)

Yes Under Cb ,/C i / i / S S
Idah. Yes Under 18
1 1 1 inoi s Yes 15) Under 18 Yes (1J
Indiana Yes Under /5t*? No provision
Iowe Yes (5) Under 18 (6 ) (7)
Kansas(o) Yes Under 1B Yes
Kentucky No provision — No provision
Loui biana No provisi on — No provi6 io
Heine Yes Under 18 No provision
Keryland Yes 15) Under 16 No provision
Hessachusetts Yes 12) Under 18 No provision
Michigan Yes Under 18 Yes
Hinnescte Yes Under 18 Ye6
Mississippi Yes (5) Under 18 No provision
Mi ssouri No provision — No provision
Montane No provision — No provision
Nebraska Yes Under 18 Yes
Nevada Yes 15)13) Under 18 No provision

'jfe^New Hampshire Id) Ncr■ pnrmion •—  ' c -  UMdJL* n
Under / r  V / y / W -

y©*> No-ftcov+s4on
/  Lew J b i  sey Ye6 No— p revision

New Mexico Yes (5)18) Under 18 No provision
Hew York Ye6 Under 18 No provision
North Cerolins(e) Yes Under 17 No provision
North Dakota Yes Under 18 Yes
Ohio Yes Under 18 No provision
Oklehomo Yob Under 18 (6 )
Oregon Yee Under 18 Yes
Pennsylvenie Yb6 Under 16 No provision
Rhode Ielorid Yes Under 16 Yes
Soutli Carolina Yes Under 18 (6 )
South Ookote lb) (c) Yes Under 18 . Yes
Tennessee Yes Under IB Yet. ~y»e r̂rti'ri »iun
TexBb Yes (5) Under 16 No provision
Utah Yes Under 19 No provision

I Vermont 
&--• Vi rginie

Yes (5) Under 17 . #. 7 0 No provision
•No—prov-sfrton No provision

Washington Yes Undor 18 No provision
Wost Virginie Yes Under 18 Yes
Wi Gconbin No provi sion — No provision
Wyoming Ye 6 Under 18 No provision

Age

Under 1B 

(4)

Under 18

Under 18 
Under 18

Under 18 
Under 18

Under 18 
Under 18

Under 18

Under 18

Under 18 
Under 18

Under 16 
Under 18 
Under 18

Under 18

(a 1 Restriction l i m i t e d  to c i g a r e t t e G  end c i g B r e t t e  p a p e r s  or w r a p p e r s  only.
(b) Municipalities authorized to prohibit the eels or gift of cigerettes end their u b b  by minors.
(cl Restriction limited to GmckelesG tobecco products.
10) Sele end distribution to, end purchoGe by, persons less then 1B prohibited; effective 1/1/87.
11) IncludeB a prohibition egelnbt the purchase of cigerettes by minors (in Illinois without written 

order of parent or guardian), es well es use or possession.
(8 ) If other then by parent or guardian.
13) However, inmotoG in State correction in6titut1ono 16 or over, with coneent of parent or gurrdien, 

mey be furni6heu tobecco end tobacco producte.
(4) 18 end over, in junior college, .f not permitted by Governing BoBrd.
(5) Except by consent (generally written) of parent or guardian.
(6 ) Minors smoking or in possession of cigBrottes ere required to give Gource of cigarettes; use

or possession not otherwise regulBted.
(7) In oddition, high school students moy not emoke.
IB) And any pupil of any school in State.

H 1.1 TOBACCO HERCHAKTS ASSOCIATION OF TFf U .S . H 1.1
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II. N o  p e r s o n  s h a l l  s e l l  t o b a c c o  p r o d u c t s  o r  d i s t r i b u t e  p r o m o t i o n a l

s a m p l e s  o f  a n y  t o b a c c o  p r o d u c t  to a p e r s o n  u n d e r  1 8  y e a r s  o f  a g e .  N o

p e r s o n  u n d e r  18 y e a r s  of a g e  s h a l l  p u r c h a s e  t o b a c c o  p r o d u c t s .

III. T h e  c o m m i s s i o n e r  o f  r e v e n u e  a d m i n i s t r a t i o n  s h a l l  f u r n i s h ,  u p o n

i s s u i n g  o r  r e n e w i n g  a r e t a i l e r ' s  l i c e n s e  u n d e r  R S A  7 8 : 2 ,  a s i g n  r e a d i n g

" S t a t e  l a w  p r o h i b i t s  t h e  s a l e  o f  t o b a c c o  p r o d u c t s  t o  p e r s o n s  u n d e r  a g e  18.

W a r n i n g :  V i o l a t o r s  of  t h i s  p r o v i s i o n  m a y  b e  s u b j e c t  to f i n e . ” T h e  s i g n

s h a l l  b e  p o s t e d  a t  a n y  l o c a t i o n  w h e r e  t o b a c c o  p r o d u c t s  are- s o l d  o r

d i s t r i b u t e d .  T h e  c o m m i s s i o n e r  o f  r e v e n u e  a d m i n i s t r a t i o n  s h a l l  a d o p t  r u l e s

u n d e r  R S A  5 4 1 - A  r e l a t i v e  to  p l a c e m e n t  o f  t h e s e  w a r n i n g  s i g n s  in  a r e a s  w h e r e  ’*

t o b a c c o  p r o d u c t s  a r e  s o l d  o r  d i s t r i b u t e d .

IV. A n y  p e r s o n  w h o  v i o l a t e s  p a r a g r a p h  I I  o f  t h i s  s e c t i o n  s h a l l  b e

g u i l t y  of  a v i o l a t i o n  a n d  s h a l l  b e  p u n i s h e d  b y  a  f i n e  o f  n o t  m o r e  t h a n  $ 2 5  

f o r  t h e  f i r s t  o f f e n s e ,  a n d  n o t  m o r e  t h a n  $ 5 0  f o r  t h e  s e c o n d  a n d  s u b s e q u e n t

o f f e n s e s .  N o  p e r s o n  12  y e a r s  o f  a g e  o r  y o u n g e r  s h a l l  b e  p r o s e c u t e d  u n d e r  

t h i s  s e c t i o n .

V. T h e  c o m m i s s i o n e r  o f  r e v e n u e  a d m i n i s t r a t i o n  s h a l l  a d o p t  r u l e s  

u n d e r  R S A  5 4 1 - A  r e l a t i v e  to  t h e  e n f o r c e m e n t  a n d  a d m i n i s t r a t i o n  o f  t h i s  

s e c t i o n .

7 8 : 1 2 - c  P e r s o n  M i s r e p r e s e n t i n g  A g e .  A  p e r s o n  w h o  f a l s e l y  r e p r e s e n t s  

h i s  a g e  f o r  t h e  p u r p o s e  of  p r o c u r i n g  t o b a c c o  p r o d u c t s  a n d  w h o  p r o c u r e s  s u c h  

t o b a c c o  p r o d u c t s  s h a l l  b e  g u i l t y  o f  a  v i o l a t i o n  a n d  s u b j e c t  to  t h e  f i n e s  

s e t  f o r t h  in R S A  7 8 : 1 2 - b ,  IV.

( £ c ? ! 3 E f f e c t i v e  D a t e .  T h i s  a c t  s h a l l  t a k e  e f f e c t  J a n u a r y  1, 1 9 8 7 .

^ p i O i / %
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46
H.D. 2 
S .D . 1

1 -U u W l

1 y e a r s .  I t  s h a l l l i k e w i s e  b e  u n l a w f u l  f o r  p e r s o n s  u n d e r

2 t h e  a g e  o f  e i g h t c  rn_ y ? a r s  t o  p u r c h a s e  s u c h  t o b a c c o

3 p r o d u c t s . *'

4 S E C T I O N  4. Sect.ir.fi 4 i f - ? 13, H a w a i i  R e v i s e d  S t a t u t e s ,

5 is a m e n d e d  t o  r e a d  a s  f o l l o w s :

6 "§ 445 - 2 1 3  £§nalt_y. A n y  p e r s o n  v i o l a t i n g  s e c t i o n

7 4 4 5 - 2 1 2  s h a l l  b e  f i n e d  n o t  m o r e  t h a n  $ 1 0 0 [, a n d  if t h e

8 o f f e n s e  is c o m m i t t e d  b y  a n y  d e a l e r  l i c e n s e d  t o  s e l l

9 t o b a c c o  t n e  d e a l e r  a f t e r  t h e  s e c o n d  o f f e n s e  s h a l l  f o r f e i t

10 t h e  d e a l e r  s lice.asf-.J f o r  t h e  f i r s t  o f f e n s e .  A n y

, s u b s e q u e n t  o f f e r e e s  s h a l l  s u b j e c t  t h e  p e r s o n  t o  a f i n e  n o t

12 l e e r  t h a n  $ 100 r_nr nci e t h a n  $ 1 , 0 0 0 .  A n y  p e r s o n  u n d e r  t h e

13 a g e  o f  e i g h t e e n  v i o l a t i n g  s e c t i o n  4 4 5 - 2 1 2  s h a l l  b e  f i n e d

i H  $ 1 0  f o r  t h e  f i r s t  o f f e n s e .  A n y s u b s e g u e n t  o f f e n s e  s h a l l

I is s u b j e c t  t h e  v i o l a t o r  t o  a f i n e of $50, n o  p a r t  o f  w h i c h

1 16 s h a l l  b e  s u s p e n d e d ,  o r  t h e  p e r s o n  s h a l l  b e  r e q u i r e d  t o

1 17 p e r f o r m  n o t  l e s s  t h a n  f o r t y - e i g h t  h o u rs n o r  m o r e  t h a n

). 18 s e v e n t y - t w o  h o u r s  o f  c o m m u n i t y _ s e r v i c e  c u r i n g  h o u r s  w h e n

I! 19 t h e  p e r s o n  is n o t  e m p l o y e d  a n d  is n o t  a t t e n d i n g  s c h o o l . "

20 S E C T I O N  5. S t a t u t o r y  m a t e r i a l  to b e  r e p e a l e d  is

21 21 b r a c k e t e d .  N e w  s t a t u t o r y  m a t e r i a l  is u n d e r s c o r e d .

*

24 24 E8079
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Available Studies And Information
The most comprehensive research on teen-age smoking habits and behavior are the 1968, 
1970, 1972 and 1974 Teen-Age Smoking studies undertaken by the National Clearinghouse 
for Smoking and Health and the 1953 Gilbert Youth Research Study. In addition, the 
Technical Information Office of  the Clearinghouse maintains an extensive computerized file 
for the years 1970 through 1975 on teen-age smoking literature. A study of ell these sources 
shows that

smoking by teen-agers has declined since 1963 and that the main factors which 
influence teen-age smoking continue to be "whether a teen-ager's parents 
smoke," "peer group examples and pressures," and "the desire to be adu lt." 
Results of the only known research on sources where teen-agers obtain their 
cigarettes, the Gilbert Study and the 1972-74 National Clearinghouse study, differ 
in some respects but they demonstrate conclusively that vending machines play 
virtually no role in teen-age smoking o r purchase o f  cigarettes by teen-agers.

Where Teen-Agers Obtain Their Cigarettes
Only 1 in 10 teen-age smokers purchases his cigarettes (10.4 per cent o f  those "who 
currently smoke cigarettes").

Only 1.9 per cent of all teen-agers (ages 12-18) purchase their cigarettes. Of those who 
"smoke currently," 89.2 per cent obtain their cigarettes from friends, 94.1 per cent from 
relatives, and 98.4 per cent from "other sources" (which do not include "purchases").*

(The reason for the overlap in sources is that teen-agers said they obtain cigarettes from 
several of the above sources).

‘ According to Chilton Research Services, which conducted the comprehensive 1 97 2 -74  'Teen-Age 

Sm ok ing "  study for the National Institutes of Health of the U.S. Department of HEW.



The Gilbert Youth Research Study, conducted in 1963, dealt specifically with "purchasing 
habits."* It showed that 72.2 per cent o f  teen-agers who smoked obtained their cigarettes 
most frequently by purchasing them. This is significantly higher than the U.S. government- 
sponsored research of 11 years later (cited above).

The .Gilbert Study also showed that o f  those who "most frequently obtained their cigarettes 
through purchase, 73.1 per cent bought them most frequently over the counter" primarily 
in drug stores, supermarkets and small food stores.

Vending Machines As A Source For 
Teen-Age Smokers
Only 10.4 per cent of  teen-age smokers purchase their cigarettes.** Only a fraction of  this 
"one-tenth of teen smokers segment" could possibly be using vending machines as a source.

If one applies the Gilbert findings*** to the U.S. Government study results of  1974, 21.4 
per cent of the 10.4 per cent who purchase cigarettes would be less than 2 .5 per cent.

Therefore fewer than 2 .5  per cent o f  teen-agers who currently smoke 
purchase their cigarettes from vending machines. Conversely, 97 .5  per cent 
o f  teen-agers who smoke obtain their cigarettes from sources other than 
vending machines (friends, relatives, other sources such as drug stores, 
supermarkets, etc.).

' In terv iew s with 1 ,9 8 8  teen-agers 13 through 18  years old.

* * 1 9 7 4  U.S. Government Teen-Age Smoking Study.

“ ‘ Gilbert showed that only 21 .4  per cent o f the teen-age cigarette purchasers most frequently buy 

from vending machines.



SMOKING HASHS.QF MINORS

• Slightly less than 2 out of 10 high school seniors smoke cigarettes regularly. 
13.8% smoke a half-a-pack-a-day or more and 7.3% a pack-a-day or more.

• 61.2% of high school seniors believe smoking one or more packs of cigarettes 
per day is a great risk and 71% disapprove of people 18 years of age and older 
who smoke one or more packs of cigarettes a day.

• Only 22% of seniors report that most or all of their friends smoke.

• Studies conducted over the past twenty-five years demonstrate conclusively 
that vending machines play virtually no role in teenage smoking or purchase of 
cigarettes by teenagers. 97% of a ll teenagers never purchase cigarettes from 
vending machines.

(based on studies: Drugs and American High School students:__ 1975 - 1983. U. S.
Department of Health and Human Services, Public Health Service; T ee n ag e
Sm oking. U. S. Department of Health, Education and: Welfare, Public Health Service
Pub. No. (NIH) 76-931; Teen-Age Cigarette Purchasing and Smoking Habits in the
U. S. A.. 1963, Gilbert Marketing Group, Inc.)

8 OUT OF 10 CIGARETTE’VENDING MACHINES 
IX>CATED-WHEREMNQ£S ARE NOT ALLOWED

Bars, Cocktail Lounges 31% OTHER LOCATIONS

Industrial Plants 27% R estaurants 13%

Offices 12% Service Stations, Gov­
ernment-M ilitary, Re­

Hotels/M otels 4% tail Stores, Transpor­
tation Terminals, Rec-

Universities/Colleges 3,5% Bowling Centers, Misc. 9.5%

TOTAL 77.5% 22.5%

Source: N A M A  nationwide cigarette vending machines placement study
representing 590 vending companies operating in virtually  every state. 
Conducted, March 1986.

VENDING'S SHARE OF CIGARETTE MARKET

• Approximately 7% of the total annual domestic cigarette sales of 28.8 billion 
packs is transacted through vending machines. (Sources:
N A M  A._QDerating Ratio Report: TI Tobacco Industry Profile 1986)

Compiled by: 

11.23871b

National Automatic Merchandising Association 
20 N. Wackcr Drive, Chicago, IL 60606 
(312) 346-0370



W hether parents smoke is the most important influence on teenagers' 
smoking. In 1974 U.S. Government research by the Department of Health, 
Education and W elfare and subsequent studies found that when both parents 
sm o ke , teenagers are twice as likely to smoke as when neither parent smokes. The 
extensive literature of behavioral research on file at the Centers for Disease 
control in Atlanta, Georgia reveals that parental and sibling smoking habits, 
teenage peers' influence and the desire to appear adult are the most important 
factors in creating the smoking habit in teenagers. These findings are confirmed 
by the National Institute on Drug Abuse study Drugs and American High School 
Students 1975-1983, U. S. Department of Health and Human Services, Public 
Health Service.

• The majority of cigarette vending machines are located in cocktail lounges 
and bars, where minors are not admitted, and in places of employment (factories 
and offices) where teenagers usually do not have access. This is not by accident. 
These locations happen to be the most profitable for vending machines and this 
has been the case for many years. Most of the typical places patronized by 
teenagers, such as fast food chains, do not sell cigarettes.

The Six Step Self-Regulation Program  fo r Vending

The vending industry has long recognized its responsibility to prevent 
minors' purchasing cigarettes from vending machines. Vending companies, aware 
of the laws which prohibit sales of cigarettes to minors, have long conducted their 
business under an industry Code of Self-Regulation designed to make sure 
cigarette vending machines are not a source of cigarettes for minors.

Here is a brief statement of the six-step Self-Regulation Program used by 
vending companies (since 1962):

1. Survey the entire cigarette operation to determine the location of 
those machines to which minors are likely to have access. As part of 
this survey maintain a permanent file record for each machine 
location.

2. Post "Minors are Forbidden" decals conspicuously on all machines.

3. Post on .each machine the name, address, and phone number of the 
operator.

4. Solicit the location owner's cooperation to prevent minors from 
purchasing from machines to which minors have access. Reposition 
machines, where necessary, to assure adequate supervision.

5. Remove machines from locations where the sales of cigarettes to 
minors cannot be prevented.



-JiL I im p k  I
' SMOjONQ HABITS OF MINORS

• Slightly leti thin 2 ont of 10 high school seniors smoke dgtrette# regularly, 
13,8% m ok e ft bftlf-ft-pack-a-day or more tad 7.3% t pack-a-diy of more,

• 612% o f Mgh *ebool seniors believe smoking oat or more puck# o f cigarette* 
per day is a great risk tod 71% disapprove of people 18 yearn o f age and older 
who smoke ooe or more packs of cigarette# ft day,

• Only 22% o f senior# report that moat or til of their friend* smoke.

• Studies conducted over the past twenty-five yeani demonstrate conclusively 
that vending machines play virtually oo role in teenage smoking or pcrchuc of 
cigarettes by teenagers. 97% of a ll  teenagers never purchase cigarettes front 
vending machines.

(based on studies: Drags and American Hi ah. School -imflcna:— 1273 :„,,12S2« 3.
Department of Health and Human Services, Public Health Service; Tonnage
s a v i n g .  U, S. Department of Health, Edocadca and Welfare, Public Health Service
Pub. No, (NIK) 76-931; Teen-Age Cigarette Ptirchasiny and Smoking Habit* in tfo
U. S. A.. 1963, Gilbert Marketing Group, lac.)

8 OUT 0 P1 Q C m R m T E J m D J N Q M A C H n ^ E S  

WCMW  ra e R E M B K B S , ABB HffT mWtEQ
Bars, Cocktail Lounges 31% CTHHR LOCATIONS

Industrial Plants 27% Restaurants 13%

Office# 12%
• •

Service Stations, Gov­
ernment-Military, Re­

Hotels/Motel* 4% tail Store#, Transpor­
tation Terminals, Xtoc-

U aivenitiei/C oU efci 333k BowHng Centers, Misc. JL&l
TOTAL 713% 223%
Source: N A M A  nationwide Cigarette vending machines placement study
representing 590 vending companies operating in virtually every state. 
Conducted, March 1986.

v en d e k t s  s h a r e  o p  a n  ARgrre m a r k e t

• Approximately 7% of the tool annual domestic rijsretre sales of 28,9 billion 
packs li  transacted through vecding machines. (Somcec:
N A M A  Operating Rado Reaorc T1 TtiacsgJndcttry Prrfilfc-1916)



The $-3top Self-Regulation Program 
For Cigarette Machine Operator*

The sale of cigarettes to minora ii prohibited by State law in all but a 
few of the State*. Complete observance of the law is a “most",

Each operator should:
i* t Survey hia entire cigarette operation to determine the locution 

of those machine* to whfeh minor* are likely to have acc-caL
As part of this survey maintain a permanent 
file record for cash machine on location.

2. Post "Mint** Are Forbidden* jtecah conspicuously on ail 
machines,

3. Po*t on each machine the name. tddrcii. ind number of
the operator,

4. Solicit the location owners cooperation to prevent minors from 
anrchating from machine* to which minor* have access, fie- 
position machines, where neegMarv. to M&ure adequate 
supervision,

5. Remove machines from locations where the tale of cigarettes to 
mi non cannot be prevented.

6. Coo Derate with competitor* ..to achieve area-wide compliance of
preventing the purchase of cigarettes by minor* from vending 
machine*. (A* pert of this *top, establish local arano liaison 
with police official* and offer cooperation in the enforcement of 
“tales to minon- laws,)

t v . u u . 1 — I \   v r . W V r v * h i » n / P « l r t *  A f t f c n c r i a t i o n .



ox

SALES RESTRICTIOHS

(a) Should unauperviaad vending machine sales of 

cigarertitaa be banned or restricted?

* Legislation or policies prohibiting access by adult smokers to 

vending machines or to other retail sources are flagrant 

encroachment on the public's freedom to choose and the right 

of merchants to vend a lawful product. Some 10 percent of all 

cigarettes are sold through vending machines. Those sales 

account for approximately 23 percent of total sales of the 

average vending operation.

* Proponents of vending machine bans and cigarette minimum-age 

purchase laws often link the two. Advocates of vending 

restriction* —  including the American Madical Association —  

claim the machines are a major source of cigarettes for 

minors. Machines cannot distinguish between adults and minora 

and therefore circumvent state laws banning sale of tobacco 

products to minors, they argue. The contention that vending 

machines are a major source of cigarettes for minors is 

demonstrably incorrect.

0 A  National Automatic Merchandising Association (NAMA)

nationwide survey in early 1986 found virtually all cigarette 

vending machines are in locations not frequented by minors.

The m a j o r i t y  of cigarette vending machines are located i -  

cocktail l o u n g e s  and  b a r s ,  where minors are not admitted, and 

in places of e m p lo y m e n t  (e.g., factories and offices) w h e n  

t e e n a g e r s  usually do not have access. T h i s  is not by 

accident. These l o c a t i o n s  happen to be the most profitable 

for vending m a c h i n e s .  Most of the t y p i c a l  places patronised 

by teenagers, such as fast f o o d  chains, do not sell



Salts Rtetricticme (cant'd.)

* The vending industry baa long recognized its responsibility to 

prevent minora* purchasing cigarettes from vending machines. 

Vending companies, aware of the laws which prohibit sales Of 

cigarettes to m in o rs , have long conducted their business under 

an industry Code of Self-Regulation de s i g n e d  to make Bure 

cigarette vending machines ere not a source of cigaretteo for 

minors,

* Banning or restricting vending saleB would have little effect 

on teenage smoking. NAMA surveys have found few teenage 

smokers obtain cigarettes from vending machines. Fewer than 

2.5 percent of cigarette vending machines saleo are to 

teenagers, according to NAMA.,

* Cigarette manufacturers have long opposed smoking by young 

people, believing smoking is a choice to be made freely by 

mature and informed individuals.

* Cigarette manufacturers oppose as unfair restraint of t r a d e  

legislation that would l i m i t  P t  b a n  sale to adult customers of 

a legal product through vending machines or retail outlets.



VENDING MACHINES AND CIGARETTE 
PURCHASES BY MINORS

Lem Thau 2 Out o f 18  T t n t f t r s  Smofct 
97 P^rctnt at T eensgeri 

Nevar B ay From  MarfHn**
M o s t  Cigarette Veiling Machines 

Att Located in 
Where Minor* A rt No? Admitted

Compiled Prom Major Rctexrch Studies And Published By 

Nfttic&il Automatic Morcbtadlfinf Aiiocisticm 

20 North Wecker ft iv e , Chicago, IL 60606



VENDING MACHINES AND CIGARETTE PURCHASES BY MINORS
The discussion on smoking and health hm intensified in recent months, 

augmented by the proposals of the American Medical Association in December, 
19 85  that cigarette advertising and the sale of cigarettes from vending machines 
be banned. Those who contend that smoking is dangerous to health have tried to
convince cigarette smokers to stop smoking through Yftlious means, including
multiple warning labels on cigarette packs, ever increasing cigarette excise taxes, 
and restrictioni on smoking in public places and at work. The net result of these 
efforts has, on the whole, been disappointing to those who oppose smoking.

Consequently, special attention is being aimed at teenagers to discourage 
them from starting to smoke. In the past there were only a few attempts to 
restrict the placement and use of cigarette vending machines, but now the
American Medical Association House of Delegates has adopted a resolution to draft 
model legislation designed to ban cigarette sales through vending machiens
throughout the country,

Vending Machines Falsely Accused

The American Medical Association and Others who have advocated 
legislative restrictions on cigarette vending machines falsely claim thit vending 
machines are a major source of cigarettes for minors. They allege that since the 
machines cannot distinguish between adults and teenagers, cigarette vending 
machines must be a major source of cigarette's for teenagers, and that they 
circumvent state laws which prohibit the sale of tobacco products to minor*.

This allegation ignores the facts. The fallacy will be recognised by anyone 
who understands how vending machines retail cigarettes. Here are the facts!

Facts About Teenage Smoking and Sources o f Cigarettes

Current and past studies published by the U.S. Government and other show
that:

• lest than 2 oat of 10 teenagers smoke

• 97% of teenagers never buy frotn vending machine#

• only 7% of high school aeakn smoka a pack or more a day



Whether parents smoke is the moit Important influence on teenager*'
smoking. In 1974 U,S, Government research by the Department o f Health, 
Education and Welfare and subsequent studies found that when both parents
smoke, teenagers are twice as likely to smoke as when neither parent smokes. The 
extensive literature of behavioral research on file at the Center* for Disease
control in Atlanta, Georgia reveals that p rental and sibling smoking habits, 
teenage peers' influence and the desire to appear adult are the most important 
factors in creating the smoking habit in teenagers. These findings are confirmed 
by the National Inttitut* on Drug Abuse study Drugs and American High School Students 197$-19$3, U, S, Department of Health and Human Services, Public 
Health Service.

The majority of cigarette vending machines are located in cocktail lounges 
and bars, where minors are nut admitted, and in places o f employment (factories 
and offices) where teenagers usually do not have access. This is no; by accident 
These locations happen to be the most profitable'- for vending machines and this 
has been the case for many year?, Most of the typical places patronized by
teenagers, such as fast food chains, do not sell cigarettes,

The Six Step Self-Regulation Program fo r Vending

The vending industry has long recognized its responsibility to prevent 
minors' purchasing cigarettes from vending machines. Vending companies, aware 
of the laws which prohibit sales of cigarettes to minors, have long conducted their 
business under an industry Code of Self-Regulation designed to make sure 
cigarette vending machines are not a source of cigarettes for minora,

Here if a brief statement of the six-step Self-Regulation Program used by 
vending companies (since 1962):

1. Survey the entire cigarette operation to determine the location of 
those machines to which minors are likely to have access, As part Gf 
this survey m&iatain a permanent file record for each machine 
location,

2. Post "Minors are Forbidden" decals conspicuously on all machine*.

3. Post on each machine the name, address, and phone number of the 
operator.

4. Solicit the location owner1* cooperation to prevent minors from 
purchasing from machines to which minors have access, Reposition 
machines, where necessary, to assure adequate supervision.

5. Remove machines from locations where the sales of cigarettes to 
minors cannot be prevented.



6. Cooperate with competitor* to achieve area-wide compliance of 
preventing the purchase of cigarettes by minors from vending 
machines. (A* part of this step, e*tibll?h local group liaison with 
police officials and offer cooperation in the enforcement of "sales to 
minor#” law*).

Conclusion:

Accusations against cigarette vending machine* related to teenage smoking 
have no basis in fa c t  rhe vending industry continues to recognize its 
responsibilities through self-regulation (even though few teenager? actually 
purchase cigarette* from vending machines), It stands ready to cooperate with all 
group* to make sure that its record of responsible conduct and compliance with 
established laws is maintained in fact and in spirit*

*



May IB, 1987

STATEMENT ON AB 5546 —  A BILL 
CONCERNING VENDING MACHINE SALES OF TOBACCO PRODUCTS

BEFORE THE COMMITTEE ON COMMERCE,
INDUSTRY AND ECONOMIC DEVELOPMENT

on March 3, 19B7, Assemblyman Qrannis introduced a
%

bill (AS 5546) that would ban vending machine sales of cigar­

ettes and other tobacco products axcapt “where tha admittance 

of persona under the age of aighteen is expressly prohibitad.“ 

A first violation would be punishable by a fine of up to $250, 

Subsequent violations would ba punishable by fines of up to 

$500.

SUMMARY

AB 5546 is unwarranted and unwise, Existing law 

forbids sales of tobacco to minora, and enforcement of this 

prohibition should be’ attempted bafore more drastic measures 

ara tried, The proposed legislation effectively would elimi-
|

nate vending machine sales of tobacco in the Stata* Such 

sales account for a substantial share of all vending machine
1

| revenues* There is no basis for dealing such a severe blow to

the vending machine industry in the State,
%

DIBCU8SI0N

Under New York law, it is a class B misdemeanor to 

sail or cauBe to be sold tobacco in any form to a child less
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