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S U BJ: R e g u l a t i o n  R e v i e w  D r a f t  L e g i s l a t i o n

W o r k  O r d e r  No. 5 - 1 3 4 G

F o l l o w i n g  is a n  a n a l y s i s  o f  the d r a f t  l e g i s l a t i o n  r e l a t i n g  to 

r e g u l a t i o n  r e v i e w  w h i c h  y o u  s e n t  to me.

3
S e c t i o n s  1 a nd /Z. r e q u i r e  t h a t  the G o v e r n o r  a p p r o v e  r e g u l a t i o n s  

b e f o r e  t h e y  b e c o m e  v a l i d .  T h i s  p r o v i s i o n  h a s  the s a m e  e f f e c t  as 

s e c t i o n  3 - 2 0 2  of  the M o d e l  S t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (1981) 

w h e r e b y  the G o v e r n o r  c o u l d  v e t o  r e g u l a t i o n s .  B o t h  the p r o v i s i o n  in 

t he d r a f t  l e g i s l a t i o n  a n d  the p r o v i s i o n  in the M o d e l  A c t  s e r v e  as a 

m e t h o d  o f  c e n t r a l i z a t i o n  p o l i t i c a l  a u t h o r i t y  o v e r  a g e n c y  r u les. 

A c c o r d i n g  to the C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  w h o  d r a f t e d  the 

M o d e l  A c t ,  s u c h  p r o v i s i o n s  " f a c i l i t a t e  u l t i m a t e  c o o r d i n a t i o n  of a ll 

r u l e  m a k i n g ,  a n d  p r o v i d e  a d i r e c t  a n d  e a s i l y  u s a b l e  p o l i t i c a l  c h e c k  on 

the r u l e - m a k i n g  p r o c e s s . "  T h i s  p r o v i s i o n  c o m p l e t e l y  s i d e s t e p s  the

s e p a r a t i o n  o f  p o w e r s  i s s u e s  w h i c h  d o g  l e g i s l a t i o n  a t t e m p t s  to l i m i t  

a g e n c y  r u l e - m a k i n g ,  a n d  to m y  k n o w l e d g e  p r e s e n t s  no c o n s t i t u t i o n a l  

d i f f i c u l t i e s .

4
S e c t i o n  Z  of  t he d r a f t  l e g i s l a t i o n  is a h o u s e k e e p i n g  p r o v i s i o n  

w h i c h  t i e s  i n t o  S e c t i o n

\I
S e c t i o n  Z  of t he d r a f t  l e g i s l a t i o n  w o u l d  s h i f t  the b u r d e n  of 

p r o o f  r e g a r d i n g  the p r e s u m p t i o n  o f  a r e g u l a t i o n ' s  v a l i d i t y  in a

j u d i c i a l  p r o c e e d i n g  u n d e r  c e r t a i n  c i r c u m s t a n c e s .  C u r r e n t l y  the b u r d e n  

o f  p r o o f  is o n  the p e r s o n  c h a l l e n g i n g  r e g u l a t i o n ' s  v a l i d i t y  a n d  thi s  

w o u l d  s t i l l  b e  the c a s e  in m o s t  i n s t a n c e s  u n d e r  the d r a f t  l e g i s l a t i o n .  

(In o t h e r  w o r d s ,  a r e g u l a t i o n s  is p r e s u m e d  to be  v a l i d  b y  the cour t ,  

a .d the p e r s o n  c h a l l e n g i n g  a r e g u l a t i o n  ha s  a h i g h  b u r d e n  of p r o v i n g  

tha t  it is i n v a l i d ._ U n d e r  this p r o v i s i o n  in the d r a f t  l e g i s l a t i o n ,  

if the L e g i s l a t u r e  h a s  p a s s e d  a c o n c u r r e n t  r e s o l u t i o n  d e t e r m i n i n g  that 

a r e g u l a t i o n  is n ot w i t h i n  the p r o c e d u r a l  a n d  s u b s t a n t i v e  a u t h o r i t y  

d e l e g a t e d  to that a g e n c y , the b u r d e n  w o u l d  s h i f t  to the a g e n c y  w h i c h  

p r o m u l g a t e d  the r e g u l a t i o n .  (In o t h e r  w o r d s ,  t h ere w o u l d  be no

p r e s u m p t i o n  o f  v a l i d i t y  —  the a g e n c y  m u s t  p r o v e  v a l i d i t y  to the

c o u r t ' s  s a t i s f a c t i o n . )

*
S e c t i o n  J< is v e r y  s i m i l a r  to a n  o p t i o n  u n d e r  the M o d e l  A c t

( s e c t i o n  3 - 2 0 4 )  w h e r e b y  the l e g i s l a t i v e  r u l e s  r e v i e w  c o m m i t t e e  c a n

s h i f t  the b u r d e n  o f  p r o o f  u p o n  o b j e c t i n g  to a r e g u l a t i o n .  Th e

p r o v i s i o n  u n d e r  the d r a f t  l e g i s l a t i o n  is m o r e  c o n s e r v a t i v e  s i n c e  it 

p r o v i d e s  t h a t  the w h o l e  l e g i s l a t u r e  a c t  w h e r e  the M o d e l  A c t  s i m p l y
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r e q u i r e s  a c t i o n  ! y a c o m m i t t e e  in s i t u a t i o n s  w h e r e  the a g e n c y  is 

e x c e e d i n g  i t s  a u t h o r i t y .

W h i l e  t his p r o v i s i o n  r a i s e s  the q u e s t i o n  o f  w h e t h e r  it v i o l a t e s  

the d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s  ( the L e g i s l a t u r e  i m p r o p e r l y  

i n t e r f e r i n g  in e i t h e r  E x e c u t i v e  or  J u d i c i a r y  B r a n c h  f u n c t i o n s ) ,  t h ere 

a r e  s t r o n g  a r g u m e n t s  that s u c h  L e g i s l a t i v e  a c t i o n  w o u l d  n ot v i o l a t e  

the s e p a r a t i o n  of  p o w e r s  d o c t r i n e  a n d  w o u l d  p a s s  c o n s t i t u t i - m a l  

m u s t e r .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  d e c i d e d  thi s  p a r t i c u l a r  issue. 

In S t a t e  v. A . L . I . V . E .  V o l u n t a r y , 606 P . 2d 76 9  ( A l a s k a  1980) the c o u r t  

h e l d  that the l e g i s l a t u r e  c a n n o t  n u l l i f y  a r e g u l a t i o n  b y  concurrent, 

r e s o l u t i o n ;  a n y  a c t i o n  h a v i n g  the f o r c e  of  l a w  m u s t  p a s s  b o t h  h o u s e s  

o f  the l e g i s l a t u r e  an d  be p r e s e n t e d  to the G o v e r n o r .  T h e  

C o m m i s s i o n e r s  on  U n i f o r m  S t a t e  L a w s ,  in t h e i r  d i s c u s s i o n  a c c o m p a n y i n g  

the b u r d e n  of  p r o o f  s e c t i o n  o f  the M o d e l  A c t ,  p r e s e n t e d  two m a j o r  

p o i n t s  w h i c h  c o u l d  be  a r g u e d  as  to w h y  S e c t i o n  A w o u l d  not be 

u n c o n s t i t u t i o n a l  u n d e r  the A . L . I . V . E .  d e c i s i o n .

1. T h e  l e g i s l a t u r e  w o u l d  no t  be  v e t o i n g  r e g u l a t i o n s ,  a n d  w o u l d  

n o t  be f o r c i n g  ube c o u r t  to f ind r e g u l a t i o n s  w h i c h  the l e g i s l a t u r e  had 

o b j e c t e d  to, i n v a l i d .  T h e  l e g i s l a t u r e  " is o n l y  a u t h o r i z e d  to a l t e r  

o n e  a s p e c t  o f  the p r o c e d u r e  b y  w h i c h  the l e g a l i t y  of the r u l e  w i l l  be 

f i n a l l y  d e t e r m i n e d  b y  the c o u r t s . "

2. T h e  C o m m i s s i o n e r s  n o t e  that " l e g i s l a t u r e s  h a v e  a l w a y s  b e e n  

a s s u m e d  to h a v e  the a u t h o r i t y ,  w h i c h  t h e y  h a v e  o f t e n  e x e r c i s e d ,  to 

a l l o c a t e  the b u r d e n  of  p e r s u a s i o n  in c o u r t  l i t i g a t i o n ,  so l o n g  as they 

a c t  ' r e a s o n a b l y '  w h e n  t h e y  do s o . "

S i n c e  the A l a s k a  S u p r e m e  C o u r t  h a s  n o t  d e c i d e d  the s p e c i f i c  i s s u e  

p r e s e n t e d  b y  the p r o v i s i o n  in S e c t i o n  the d r a f t  l e g i s l a t i o n  t h ere

is no  c e r t a i n t y  w h e t h e r  the c o u r t  w o u l d  c o n s i d e r  that p r o v i s i o n  

c o n s t i t u t i o n a l .  On the o ne h a n d  y o u  c o u l d  a r g u e  that the c o u r t  w o u l d  

v i e w  s h i f t i n g  the b u r d e n  of p r o o f  as  h a v i n g  an i m p e r m i s s i b l e  b i n d i n g  

e f f e c t  on  its a c t i v i t i e s .  On the o t h e r  h a n d  is the p e r s u a s i v e  

a r g u m e n t  o f  the C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s :  s h i f t i n g  the

b u r d e n  of p r o o f  d o e s  not b i n d  the c o u r t  but is a p r o c e d u r a l  c h a n g e  in 

the w a y  che c o u r t  h e a r s  the c a se. Y o u  c o u l d  a l s o  c o - t e n d  that an 

o b j e c t i o n  b y  the l e g i s l a t u r e  is a p i e c e  of  e v i d e n c e  w h i c h  is 

p e r s u a s i v e  in c r e a t i n g  a p r e s u m p t i o n  if the c o u r t  a c c e p t s  the 

l e g i s l a t u r e ' s  j u s t i f i c a t i o n ,  and the p r e s u m p t i o n  is r e b u t t a b l e  by  the 

a g e n c y .  Y o u  c an v e r y  l o g i c a l l y  c o n t e n d  that l e g i s l a t i v e  s h i f t i n g  the 

b u r d e n  o c p r o o f  d o e s  not b i n d  the c o u r t s ,  a n d  is p e r m i s s i b l e  u n d e r  the 

c o n s t i t u t i o n .  T o  m y  k n o w l e d g e  the o n l y  o t h e r  s t a t e  s u p r e m e  c o u r t
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w h i c h  d e c i d e d  the v a l i d i t y  of a s t a t e  r u l e  w h e r e  the l e g i s l a t u r e  had 

s h i f t e d  t he b u r d e n  o f  p r o o f  is Iow a  —  that s u p r e m e  c o u r t  i m p l i e d l y  

u p h e l d  the p r o v i s i o n s '  c o n s t i t u t i o n a l i t y .  S c h m i t t  v. I o w a  D e pt, of 

S o c i a l  S e r v i c e s ,  2 6 3  N.W .  2d 739 ( I o w a  1978). I o w a ' s  c o n s t i t u t i o n  is 

s i m i l a r  to A l a s k a ' s  in that it d o e s  n o t  s p e c i f i c a l l y  a l l o w  s u c h  a 

scheme.



M E M O R A N D U M

TO: S en a t o r  W i l l i a m  Hensle y, Ch airman

A d m i n i s t r a t i v e  R eg ul at i o n  Re vie w 

Co m m i tt ee

FROM: Kathy H ath aw ay

SUBJ: O pti ons  in c han gi ng  A las ka' s

re gu la t o r y  r e vi e w  process

DATE: A u g us t  20, 1987

C Foil o wing is a list of m a j o r  c h an ge s  w h i c h  could be m a d e  in

Al ask a' s r eg ul a t o r y  r ev ie w  process, w i t h  a s h o r t  d is cu s s i o n of 

the pros and cons of each a lte rna tiv e. T h e  o p t i o ns  include: 1.

Cr ea ti n g  an i nd e p e n d en t a ge nc y  w i t h  the power to veto 

regul ati ons ; 2. S u n s e tt in g  r eg ul a t i o n s;  3. Pro viding for 

approval a n d/ or  veto of  re g u la ti on s  by the Governor; 4. 

Ch ang in g the bur de n  of  p ro of  in c o u r t c h a l l e n g e s  to a regul ati on 

w h en  the L e g is la t u r e  has f o rm al l y  o b j e c t e d  to that regulation; 

and 5. P ro vid ing  for a test of a s e l e c t i v e  le gis lat ive  veto. 

C on cl ud i n g  this m e m o r a n d u m  are m y  r e c o m m e n d a t i o n s  for com mit tee  

co nsi der ati on.

O PT I O N  1. CRE ATb  AN I N D EP E N D E N T AGEI CY W I T H  T HE  POWER TO VETO 

REGULATIONS.

A m a j o r  c on s i d e r a t i o n  to t f,is o pt io n  is the cost. 

C a l i f o r n i a' s inde pen den t a g e nc y had t f i r s t  y e a r  opera tin g cost 

of  $1.4 million. However, b u d g e t a r y  pro bl e m s  c o u l d  be a vo id e d  to 

a c er ta i n  ext ent  by e xp and ing  the a u t h o r i t y  of an exi sting agen cy 

to include the p o we r of ve t o i n g r egu lations.

The O m bu ds ma n  p r e s e n t ly  has the a u t h o i it y  to expose 

a d m i n i s t r a t i v e  failings and to i ni t i a t e c ou rt  ac tio n if 

n eces sar y. Since the O m b ud sm a n ' s  O f f ic e d e als  so e x t e n s i v el y 

w i t h  a ct i v i t ie s of the a d m i n i s t r a t i o n ,  it w o u l d  be a logical 

I a g e n c y  to revi ew the a d m i n i st r a t i o n ' s  reg ul a t i o ns .

V_



In o rd er  to be constit uti ona l u n d e r  the s e p a r a t i o n - o f - p o w e i s  

doctrine, an i nd e pen den t agen cy m u s t  be t r u ly  independent. The 

O mb uds man 's Office is a cre a t u r e of  the l eg isl atu re,  and if it 

were to be given the a u t ho r i t y  to r e v i e w  r egu la ti o n s ,  it mus t be 

ma d e  i n d e p e n d en t of the legislature. For exa mpl e, the O mb ud sma n 

could no longer be a l eg i s l a t iv e a p poi nte e.

O t h e r  than cost, the gre ate st o b j e c t i o n  to the cre ati on of 

an i n d ep en d e n t  agency is that it w o u l d  add a no t h e r  hoop in the 

r e g u l a t o r y  process, ad din g s i g n i f i c a n t l y  to the time and effort 

n e c es sa r y  to p ro mul gat e regulations.

2. S U N S E T  REGULATIONS.

The advan tag e of s u nse tti ng r eg u l a t i o n s  is, of course, to 

ensure l egi sla tiv e re vi ew  of reg ula tio ns.  Also, w i t h  a sunset 

p ro visi on for reg ulations, the G o v e r n o r  m i g h t  be less likel y to 

veto . le g i s l at io n  c h a n g in g r e g u l a t i o n s  s in ce  w i t h o u t  the 

l eg is l a t i o n there w o u l d  be no a b i l i t y  to pro mu l g a t e any 

regulations.

The d is a d v a n ta ge  of su nse tt in g  r eg u l a t i o n s  is p a r t ic ul ar l y  

ap par ent  w it h  the 120-day session. It w o u l d  be n e c e s s a r y for the 

l e g i s l a tu re  to spend a sig ni fi c a n t  a m o u n t  of  time in revi ewi ng 

and d e b a t in g regulations. It also seems q u e s t i o n a b l e  w h e t h e r  the 

i mpos iti on of this burden upon the l e g i s l a t u r e  w o u l d  do any thi ng 

other than  add an artificial d ea dl in e  to a p o w e r  the leg isl atu re 

alre ady  has. It is c l e a r  that the l e g i s l a t u r e  pr es en t l y  has the 

power to re vie w reg ul at i o n s  and that a ny  l egi sla tor  or 

l e g is la t i v e  co mm it t e e  can in tr o d u ce  l e g i s l a t i o n  to annul 

regulations.

3. A P P R O V A L  A N D / O R  VE TO  OF  R E GU L A T I O NS  BY T H E  GOVERNOR.

t

The Model State A d m i n i s t r a t i v e  P r o c e d u r e  A c t  provides for 

the Gov er no r ' s  a u t h o r i t y to veto all o r a p o r t i o n  of an y ag enc y's  

rules. Several states also p r o v i d e  for the approval of 

r eg u l a tio ns by the Governor. E it he r  ap proval or v eto of 

r e g u lat ion s by the G ov e r n o r  w ou ld  have b a s i c a l l y  the same effect, 

as long as the G o v e r n or  could veto or a p p r ov e  s ev er abl e portions

of a rule, and as long as the veto p o w e r  was limit ed to the same

d ur ati on of time as the approval p ow e r  w o u l d  ha ve  been.

By pr oviding the G o v e r n or  .-.ith approval p ower  over

r e g ula tio ns,  he is m a d e  d i r e c t l y a c c o u n t a b l e  for a dm i n i s t r a t i v e  

actions. In theory, this is al re a d y  the ca se  since Ala ska's 

G ov e r no r enjoys c o ns i d e r a b l e  p o we r u n d e r  o u r  C ons titution. 

However, und er this provision, all r e gu l a t i o n s  w o u l d  pass through 

the G o v e r no r' s  office, and he is m o r e  d i r e c t l y  acc ou nt a b l e  for 

the a c tio ns of the u n e l ec te d  agencies.

This pr ovision w o u l d  also focus r e s o l u t i o n  of r egu lat ory  

c on f l ic t betw een  c on te n d i n g  age ncies by the c h i e f  e x e c u t iv e of 

the state. It w o u l d  s tre n g t he n the G o v e r n o r ' s  ab i l i t y to



i mp lem ent  policy and the focus o f  the bur eaucracy. Under

e xi s t in g statute, the A t t o r ne y  General can only d isa ppr ove

re g u l at io n s  as to form, style, and l egality, not on policy or 

c on sis ten cy.  This pr ov is i o n  w o u l d  a ls o  gi ve  citizens and 

special interes t groups one m o r e  c h an c e  to appeal the

p r o m ul g a t i o n  of onerou s regulations.

U n d e r  the Model State A d m i n i s t r a t i v e  P ro c e d u re  Pet, the 

G o v e r n o r  is given the power, n ot o nl y  to veto pro posed 

re gul a t i on s,  but also  to veto e x i s t i n g  regulations. The

r e a s on in g  is that "a rule m a y  b e co m e  unw ise  or p o l i t ica lly  

u n a c c e p t a b l e  only in l ight of  c h an g e d  c i r c u m s t a n c e s  o ccuring long 

af ter  its adoption; and the issui ng a g e n c y  m a y  never the les s 

refuse to repeal the rule at tha t l ate r time."

The a rgu me n t  a ga in s t  gi vin g the G o v e r n o r  the p ower to veto 

ex is t i n g  reg ulations w o u l d  be that, in effe ct,  it allows the 

G o ve rn or  extra chances to veto  legislation that has already been 

s u b j e c te d to a gubern ato ria l veto. A veto of l ong -st and ing  

r e g u l a t i on s w o u l d  e ff e c t i v e l y  gut the l eg is l a t i v e  purpose of the 

en abl ing  legislation, since r e g u l a t i o n s  are p rom ulg ate d to 

i m p l e m en t legislation. A sec on c a r g u m e n t  a ga in s t  giving the 

Go ver no r the power to vet o e xis ti ng  r eg ul a t i o n s  is that it wo uld  

a l l o w  a new  a d m i n i s t r a t i o n  to m a k e  d r a s t ic  changes in 

a d m i n i s t r a t i v e  act iv i t y  imm ed ia t e l y upon  a ss u m i n g  office; when in 

the past changes come abo ut sl owl y as n e w  C o m m i s si on er s  gra dua lly  

gain control of t heir  departments.

U n d e r  the Model S ta te A d m i n i s t r a t i v e  P ro ce dur e Act, the 

Go ve r n o r  is given the p owe r to veto r e g ul a t i o ns  of all agencies 

-- w h i c h  in Alaska w o u l d  incl ude  s e m i - i n d e p e n d e n t  agencies such 

as the Boards of Fish and Game and the A l a sk a Public Utilities 

C om mi ss i o n  as well as a gen cie s such as the A l a s ka  Railroad which 

are e x e m p t  from  f ol l o w i ng  the A d m i n i s t r a t i v e  Pr oc e d u r e Act (APA).

The a dv an tag e of giving the G o v e r n o r  the broad veto power 

o ut lin ed in the Model A c t  w o u l d be tha t the r eg ul a t i on s of those 

agenci es w o u l d  be c o n s i s t e n t  w i t h  the a d m i n i s t r a t i o n ' s  policy as 

shown in o t h e r  agencies' r egu lations. The d is ad v a n t a g e  w ou ld be 

that i n d ep en d e n t  a gen cie s w ou ld  no lo n g e r  be truly independent, 

and a s h i f t  in public poli cy w hi ch  c ou ld  have m a j o r  e conomic and 

social effects.

OPTI ON 4. CHANGE THE BURD EN O F PRO OF IN C O U R T  CHAL LEN GES  TO A 

R EG UL A TI O N  WHEN THE L EG I S L A T U R E  HAS F ORM ALL Y O B J E C T ED  TO TH A T  

REGULATION.

The Model State A d m i n i s t r a t i v e  Pr oc e d u r e  Act  lists this 

op tio n f o r  a l egi slature w hi c h  "wishes to v est its ad mi ni s t r a ti ve  

rules r e v i e w  co mm i t t e e w it h more  than pur e l y re co m m e nd at or y  

au tho ri ty "  as a means to "p rovide an e f fe c t i v e  le gis lative check, 

by means less than statute, on unlawful a g e n cy  rules."



Norm all y, u n d e r  a ch all en ge ,  the c o u r t  presumes that a 

r eg ul a t i o n is valid, and the c h a l l e n g e r  m u s t  m e e t  the bur den  of 

prov ing  the r e g u l a ti on  i n v a l i d . If the  R egu l a ti on  R ev i e w  

Comm itt ee has p r e v i o u s l y  tiled an o b j e c t i o n  to a r e g u l a t i o n , 

u nder this pro vis ion  the court, in a s u b s e q u e n t  c h a ll en ge  wou ld 

presume that a r eg u l a t i on  is invalid, and the agenc y mu s t  meet 

the bu r d e n of  p r o v in g the r eg u l a t io n valid.

The a d v a n ta ge  of this p r o v i s i o n  is that  it increases 

l eg is l a t i v e i nf lue nce  ov er  the r u l e - m a k i n g  proces s w hi le it does 

not a p p e a r  to p re sen t m a j o r  c o n s ti tu t i o n a l d iff i c ul ti e s  wi th  the 

s e p a r a ti on - o f - p o w e r s  doctrine. (Not on l y  has it been r ec o m m e n de d 

in the Model S t a te A d m i n i s t r a t i v e  F r o c e d u r e  Act, but the

prov isi on has been  im p l i e dl y u p h e l d  by th e Iowa Suprem e Court). 

A n o t h e r  a d v an t a g e  is that e x ce pt  fo r the ena b l i ng  l egislation 

provi din g for the shift in bu r d e n  of proof, any su bse qu en t 

l eg isl ati ve ac t i o n  to shift the bur de n e sc a p e s  possible v eto by 

the Governor.

The d i sa d v a n t a g e  of this p r o vi si o n  is t ha t  it is an ind ire ct 

form of l e g i s l ati ve influence. Its va lue  lies m o r e  in the threat 

of c our t chal len ges  than actual c h al le ng es .  I could find only

one Iowa case ■’"nvolving a c h a l l e n g e  to a r egu l a ti on  w hi ch had

been o bje ct e d  to by a l e g is l a t i v e r e v i e w  c omm i t t ee .

In the case of r e g ul a t i o ns  such as oil tax regulat ion s which 

have a large e co no m i c  impact on one special i nte re st  group and on 

the State's fiscal veil-being in ge ner al,  tha t group (the oil

industry) could t h e o r e t i c a l l y  i n f l u en ce  t he r e v i: w co mm i t t ee  to 

object to the regulation. The in dus try  c o u l d  then ins tit ute  a 

court ch al le n g e  to o v e r tu rn  the r e g u l a t i o n  and the state could 

end up losing r eg ula tio ns w h i c h  m i g h t  be o f  g r e at  b e nef it to its 

citizens. The c o u n t e r a r g u m e n t  to this p o s s i b l e  d i sa d va nt ag e  is 

that the draft la ngu ag e  in the Mod-'l A ct  s p e c i f i c a l l y  limits the 

C o m m i t tee 's po ssi ble  g r oun ds for o b je c t i o n  to a v io lat ion  of the 

procedural or s ub s t a n t i v e  a u t h o r i t y  o f  th e agency. If the 

Commi tte e has no legal g rou nds  for o b j e c t i o n  to the rule, the 

C ourt will not shift the bur den  of proof. If the C o m mit tee  has 

legal grounds for ob j e c t io n to the rule, th e n  it should be face 

the burd en of p roof shift, w h e t h e r  or  not special interests are 

involved.

A p oss ibl e a lt er n a t i v e  to o b j e c t i on  by c o mm it te e w ou l d  be 

o b j e c t i o n to a reg ul at i o n  by l e g i s l a t i v e  resolution. This 

a l t e r n a t i v e  would m i t i g a t e  a ny  qual ms a b o u t  e x c es si v e  influence 

by special interest groups. A d i f f i c u l t y  w i th  this a l t e r n a ti ve  

w ou ld  be the i m po ss i b i l i t y  of  l e g i s l a t i v e  ac ti o n  dur ing  the 

Interim. The d if fi c u l t y  w o u l d  be e l i m i n a t e d  if the L e g is la t i v e  

Council (the body w h i c h acts for the l e g i s l a t u r e  during the 

Interim) was able to ob j e ct  to a r eg u l a t i o n  w he n the leg islature 

was not in session.

OP T I O N 5. SE LE CT I V E  L E G I S L A T I V E  VETO TEST.



This w o u l d  involve inclu din g a c l a u s e  a l lo w i n g for a 

le g i s la ti ve  veto by c on cu rr e n t  r e s o lu ti on  o f  r e gu la tio ns relating 

to a ce r t a i n s ubj ect  co nt a i n e d  in any  s i ng le  bill. It is very 

likely th a t  there wo uld  be a c o ns ti t u t i o na l c h a llen ge by the 

Gove rn or  to any  such legi sla tiv e action. In o rde r to be in the 

b e s t •p oss ibl e position to c ou nt e r  such a cha ll en g e ,  a selec tiv e 

veto sh oul d be tied to an issue r e g ar di n g  leg isl ati ve bud ge ta r y  

r es p o n si bi lit ies . Under the Alas ka C on s t i t u t i o n ,  the le gis lat ure  

has sp ec if i c  re sp on s i b i l it y and a u t h o r i t y  to a p p r op ri at e  monies. 

Thus, if a legisl ati ve veto is tied to a b u d ge ta ry  issue, the 

le g i s la tu r e  has a s tro ng e r  a r g u me nt  t hat the s ep a r a t io n- o f - p o we rs  

do ctr ine  is not violated. One p o s s i b i l i t y  for a s elective 

le gi sl ati ve veto test w ou ld  tie ve t o  power to ena bling 

leg is l a t i on  w he n the reg ula tio ns p r o m u l g a t i n g  that leg islation 

involve an e x p e n dit ure  of funds w hi c h  have not been app rov ed by 

the legislature.

R EC O M M E N D A T I O N  1. PROVIDE FOR A PP R O V A L  O F  R E G UL A T I O NS  BY THE 

GOVERNOR.

This prov isi on would p rov ide  for d i r e c t  a c c o u n t ab i l i t y  by 

the G ov e r n o r  of actions taken by s tate agen cie s. The provision 

wo ul d a l l o w  the Gov ern or an u n c o m p l i c a t e d  and central m e c h a n i s m  

to ensu re u nif o r m i ty  o f public policy. By limitin g the 

Go ver no r' s  p owe r o f  approval to those a ge n c i e s  which are already 

su bj ec t  to the APA, there w o u l d  be minim al i nte rfe ren ce with 

i n de pe nd e n t  agencies.

RE C O M M E N D A T I O N  2. PROVIDE FOR S HI F T I N G  T HE  BURDEN OR P ROOF IN 

C OU R T  C HA L L E N GE S TO A R EG U L A T I ON  WHEN THE L EG I S L A T U R E  HAS PASSED 

A R ES OL U T I ON  O B JE CTI NG TO THE  R EG U L A T I O N  DU RI NG  THE SESSIO N OR 

WH E N  THE L E G I SL AT IV E  COUNCI L HAS O B J E C T E D  TO THE R EG ULA TIO N 

DURI NG THE INTERIM.

4

This pro vi si o n  w ou ld p r ovi de i n c r e a se d l e g i s l at iv e inf lue nce  

over the rul e- ma k i n g process. A  s hif t in the burden of pro of has 

no impact unless there is a c ou rt  c ha ll en g e ,  and then the impact 

will be nil if the agency is able to m e e t  its bu rde n of prov ing  a 

rule valid. However, if an a gen cy  has a n y  doubts c on c e r n in g the 

le gal ity  of  a regulation, the e x i s te nc e  of this p r ov isi on wo uld  

in flu enc e them  to change a r e g u l at io n  b ef o r e  t here is an actual 

cour t challenge.

In addi tio n, this p r o v i si on  allows minim al int er fe r e n c e with 

the s e p a r at io ns - o f -p ow er s  doctrine, and thus has a good chan ce of 

su rv iv i n g  a constitutional challenge. S h if t i n g  the bu rde n of 

p ro o f  by l eg isl ati ve resolu tio n does not go nea rly  as far as 

v etoi ng a reg ul a t i o n by l egi slative r e s o l u t i o n  -- the Court wo uld  

remain the u lti mat e forum in dec i d in g the v al id it y  of a rule. 

Thus the p r o v i si on  is a mil d form of l e g is l a t i v e  i nv ol v e m en t with 

the e xe c u t i v e  branch. A n o t he r  i n d ica tio n of the 

c o n s t i t u t i o n a l i t y  of a shift in burden of proof is that * more 

ex trem e form of this provi sio n (objec tio n by the rules revi ew
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Enclosed is the bill y o u  r e q u ested r e q u i r i n g  the governor to 
approve adoption of regulations and p r o v idin g for the s h i f t­
ing of the burde n of proo f as to the v a l i d i t y  of regulations 
in certain instances.

3
Sections I and £  add a r e quirement that the governor approve 
regulations before they b ecome valid. The requirement 
extends to regulations that do n o t  have  to be submitted to 
the lieutenant governor u nder A S  44.62.040(a). That s u b­
section exempts fr om filing a r e g u l a t i o n  that

(1) establishes or fixes rates, prices or tariffs;

(2) relates to the use of public works, including 
streets and highways, under the j u r i s d i c t i o n  of a state 
agency if the effect of the order is indicated to the 
public by means of signs or signals; or

(3) is directed to a specifically n a m e d  p erson or to a 
group of persons and does not apply ge nerally throughout 
the state.

7
Under sec. £  of the bill, regulations that were adopted 
before the effective date of the Act w o u l d  remain valid 
without the g o v e r n o r 1s signature. The bill does not have a 
special effective date.

Sections Z  and M  address the p resum ption of valid i t y  of 
regulations. Under AS 44.62.100(c), a d d e d  by sec. ,4, the



legislature can, by special concurrent resolution, remove 
the p r e s u m p t i o n  of v a l i d i t y  of a r egula tion if the l e g i s l a­
ture finds that the r egulat ion is not w i t h i n  the procedural 
or substantive authority delegated to the agency. This s e c­
tion raises constitutional issues.

The section permits the legislature to change the legal 
standard u n d e r  which a hearing or case will be decided by 
resolution. The A l a s k a  Supreme Court held, in State v.
A.L.I.V.E. V o l u n t a r y , 606 P . 2d 769 (Alaska 1980), that the 
legislature m a y  not u s e  resolutions to affect the rights of 
others. The court stated that

Of course, w h e n  the legislature wishes to act in an 
a d v i s o r y  capacity it may act by resolution. However, 
w h e n  it means to take action having a binding effect on 
those outside the legislature it m a y  do so only by 
following the enactment procedures. (606 P . 2d 773)

£
Section M  of this draft gives the legislature the power to 
take a b i n d i n g  action by resolu tion and therefore probably 
violates the provisions of the state constitution that set 
out requireme nts for enactment of bills, Article II, 
sections 13 - 17.

Even if a court were to find the umbr ella statute in sec. 4 
authorizes future resolutions, the system remains c o n s t i t u­
tionality infirm. If the legislature is acting under the 
statute to interpret the law and impose remedies where it 
believes the law to 'have been violated, then it is acting in 
a judicial capacity. The A lask a state constitution, Arti cle 
IV, section 1, vests the judicial power of the state in the 
state court system. U nder the separation of powers 
doctrine, the legislature may not assume the powers of the 
c o u r t s .■

In drafting this bill, I had a few questions on the content 
and a suggest ion to offer. An alternative approach without 
the constit utional infirmities of this bill w o u l d  be to 
shift the presumption of v a l i dity permanently  and require by 
statute that an agency establish its authority for the r e g u­
lations on which it was relying at each hearing.

1. The draft does not set a time limit on the regulations 
that the legislature m a y  consider. Does the committee w i s h  
to limit legislative r e v i e w  to regulations adopted w i t h i n  a 
stated number of months or years?



2. As drafted, all four of the statutory presumptions 
listed in AS 44.62.100 (see seed 'd of the bill) are removed 
if the legislature acts. Should the specific statutory 
presumptions listed in AS 44.62.100(a)(1), (2), and (4) be 
included, or just the presumption in (3)?

If I may be of further assistance, please advise.

TBC:mkr 
ml 3/068

Enclosure



STATE OF ALASKA 
1988 LEGISLATIVE SESSION

BILL VERSION: 

PUBLISH D A T E :

SB 384

R E Q U E S T :
FISCAL NOTE

Revision Date: :____________

Title : " A n  \ c t  r e l a t i n g  to t h e  a d o p t i o n

o f  r e g u l a t i o n s . . . 11__________________________

Sponsor: By t h e  R u l e s  C o m m i t t e e _________

Requestor: G o v e r n o r s  O f f i c e / O M B ___________

Agency Affected: D ep artm en t o f  Law 
BRU : L e g a l  S e r v i c e s _________________

Components :  O p e r a t io n s ________________

E X PE N D IT U R E S/R EV EN U E S: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

ANALYSIS : (Attach a separate page if necessity)

Please see attached analysis.

0
R d U  A

Prepared by: Pichard I. Pegues, Difflctor ... 

Division: Adminir

GENERALFUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL

P O S IT IO N S :

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Approved by Commissioner 
Agency: D ep artm en t o f  Law

A t t v .  Gen.

Phone: 4 6 5 -3 6 7 2 ______________
D ate: F e b r u a ry  8 ,  19 8 8

D ate: F e b r u a r y  8 ,  19 8 8

Distribution (by preparer) :  ‘ 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page of



ATI ON of FISCAL NOTE ANALYSIS
F o r  B i l l /R e s o l u t io n  No.  SB 384

This bill imends the Administrative Procedure Act in three 
important respects. One, Sections 1 and 3 of the bill provide that a 
regulation or order of repeal would not be valid unless the Governor has 
approved its adoption in writing. This new requirement for., .'■he signa­
ture of the Governor approving adoption or repeal of a regulation will 
necessarily impose an additional administrative burden on the Office of 
the Governoi. Because costs will be involved in complying with this 
section, a fiscal note analysis should be requested from the Office of 
the Governor.

Two, Section 5 provides that the legislature may, by special
concurrent resolution, determine that a regulation is not within the
procedural or substantive authority delegated to an agency and disap­
prove its enforcement. In such event, the burden is upon the agency in 
any proceeding for judicial review or for enforcement of the regulation 
to establish whether the regulation objected to is within the procedural 
and substantive authority delegated to the agency. This section will 
undoubtedly result in litigation to test the validity of a regulation 
that has been disapproved by concurrent resolution. It is not possible 
to quantify the extent of such litigation, given the variety and breadth
of activities, public and private, that are subject to state regulation.
However, to the extent that such litigation becomes extensive, or 
threatens to cripple a vital state program, the department may be forced 
to request funds at a later time.

Three, Section 6 provides that an information summary of the 
effect of the proposed agency action on persons subject to or affected 
by the proposed action be included with the notice of proposed adoption, 
amendment, or repeal of a regulation. The summary must include a 
description of the substance of each repealed regulation and a short 
analysis of the effect of the repeal. Although the Department of Law 
adopts few regulations of its own, the department reviews all 
regulations prior to their filing by the Lieutenant Governor, and it 
sometimes assists other departments in drafting their regulations. It 
is anticipated that the department will receive innumerable requests 
from other agencies for advice about the sufficiency of their efforts to 
comply with the requirements of this section for a substantive analysis 
on the effects of proposed regulatory actions. These requests will 
probably result in the department's regulations and legislative drafting 
staff, as well as the department's individual agency attorneys, becoming 
more swamped than they already are.

Because the workload, and resulting cost to the department, 
that will occur if this bill is enacted cannot be accurately predicted, 
fiscal note funds are not being requested at this time. Such a request 
may become necessary in the future, and the potential for additional 
Department of Law costs should be noted while the bill is being 
considered.
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M t M O R A N D U M J u n e  17, 1987

lo: Sen Faiks, President

Rep. G r u s s e nd or f ,  S p e a k e r

Rep. S und, Vice Chair men  

Sen. S t r r g u l e w s k i , M e m b e r 

Sen. S z^m a n sk i,  M em b e r  

Rep. H off man , M em b e r  

Rep. H an ley , M em b e r

A d m i n i s t r a t i v e  R eg u l a t io n R ev i e w  C o mm itt ee 

Re: C on s i d e r a t i o n  of c om mi t t e e 's  f unc t i o n  and activities.

S ince the A.L.I.V.E. dec isi on by the A la s k a  Su pr em e  Ccurt, 

the l eg is l a t u r e  has tried to r e- as ser t a legislative veto  power 

o v e r  a d m i n i s t r a t i o n  r e g u l ati ons  t h rou gh pr opo se d constit uti ona l 

am end ments. T he  failure o f  these p r o p o s a ls  lead me  to believe 

th a t  w e  s ho u l d  seek o t h e r wa ys  to a tt ai n  a p r o p e r  and more  

d e t e r m i n a t i v e  o v e rsi ght  role for the c o m m i t t ee  and the 

l e g i s l a tu re  as a whole. It is in this regard t h a t  I w ould  

a p p r e c i a t e  y o u r  rev ie w  of t he  att a c h e d ma terial.

The r e p o r t  is a brief s umm ary  of w h a t  o th er states' lews and 

c o u r t  d e c i si on s  have don e wit h l e g is la t i v e  o v e r v i e w  of 

a d m i n i s t r a t i v e  r egu l a t o ry  actions. It offers an in str uct ive  

s ur ve y  of how  the se par at io n  of powers q ues tio n is h a ndl ed for 

c o n t e n d i n g  jurisdic tio nal  interests across the nation. It also 

shows there is no p r e f er re d  m a n n e r  in w hi c h  the l eg is l a t i v e  and 

e x e c u t iv e en tit ies  exert control over rule m a ki n g  and reg ul a t o r y 

powers d e l e g a te d  to the bur eaucrasy. Rather, there is a v a r ie ty  

of  app ro ac h e s  and c o r r e sp on d i n g  court historys.

I p r es e n t  this report to yo u for d i s c u ss io n  a bout  what the 

c o m m i t t e e  sh ou ld  do to a c h i e v e  a m o r e  p ro du ct i v e  and useful 

function. Sh o u l d  w e  seek  s el ec tiv e veto  p ow ers ? Ex pr es s l y  

d el eg at e  th e ve t o  powers to the g o v e rno r, It. g o v e r n o r  or an 

i n d e p e n d en t c om mi t t e e ? Seek agen cy bu r d e n of p r o o f  in a judicial 

se tti ng ? I hop e y ou will give some c on s id e r a t i o n  to these and 

the oth er e xa m p l e s in the report.

The special session of f e r s  a c o n v e n i e n t  time to s hare our 

t h o ughts on the c o m m i t t e e ' s  Tu t u r e  goals, o b j e c t i v e s ,  and 

a ctivities.

From: Sen. Hensley, C hai rma n
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Ai. H I S T O R Y  O F  L E G ISLATIVE V E T O  OF REG UL A T I O N S  IN ALASKA.

1975 A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  Committ ee

a p p r o v e d  b y  legislature w i t h  p o w e r  to review 

r e g u l a t i o n s  and r e c o m m e n d  a n n u l m e n t  u n d e r  AS 

44.62.320.

1977 L e g i s l a t u r e  p assed AS 46.03.758, a u t h o r i z i n g  DEC

to p r e p a r e  a s c h edul e of p e n a l t i e s  for oil

s pills —  several oil suppliers  strongly opposed 

r e s u l t i n g  regulation. The R e g u l a t i o n  R eview 

Commit t e e ' s  r e c o m m e n d a t i o n  of a n n u l m e n t  and the 

p r o b a b l e  success of an a n t i c i p a t e d  annulling  

r e s o l u t i o n  b y  the legisl a t u r e  caused the 

G o v e r n o r  to exempt d i s c h a r g e s  of 5,000 b a r r e l s . 1

See Dav id S. Neslin. "Quis Cust odiet Ipsos 
Custodes? (Who g uards the g u a r d i a n s ? ) : Gubern a t o r i a l  and
L e g i s l a t i v e  R e v i e w  of Ag ency R u l e m a k i n g  u n d e r  the 1981 
M odel Act", 57 W a s h i n g t o n  Law R e v i e w  691 (1982). That
a r t i c l e  uses this instance to p r o v i d e  an example of the 
d a n g e r s  of legisl a t i v e  veto mechanisms: . .[they are]
s u s c e p t i b l e  to abuse by p o w e r f u l  legisla tors witi.

(Footnote Continued)
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1978 L e g i s l a t u r e  added p o w e r  of su spe n s i o n  to the

R e g u l a t i o n  Review Committee. R e q u i r e s  an 

a f f i r m a t i v e  vote b y  t w o - t h i r d s  of committee 

m e m b e r s  to suspend e f f e ctivenes s of interim 

r e g u l a t i o n s  until 30 days after legislature 

reconvenes.

1980 The A l a s k a  Supreme C o u r t  in State v. A.L.I.V.E.

V O L U N T A R Y  held t h a t  the abili ty of the

l e g i s l a t u r e  to annul r e g u l a t i o n s  b y  concurrent

2
re s o l u t i o n  was u n consti tutional. (See Appendix 

1 for a copy of the d e c i s i o n ) .

A.L.I.V.E., a p o l i t i c a l  a c t i o n  c o m m it tee for the 

Teamsters* Union, h a d  s ued the state, alleging 

that t h e  Department of R e v e n u e ' s  deni al of a

(Footnote Continued)
p a r o c h i a l  interests and by i n f l u e n t i a l  interest groups 
a c t i n g  c o n t r a r y  to the public interest. B e cau se of the 
informal n a t u r e  of this p r o c e s s  an d the t e n d e n c y  of 
a g e n c i e s  to a c c e d e  to committee requests, a buse will be 
d i f f i c u l t  to d e t e c t  or remedy. Legisl a t i v e  v e t o e s  also 
f a c i l i t a t e  o ver-invol vement b y  the legisl a t u r e  in the 
d a i l y  a d m i n i s t r a t i o n  of agency programs, and a l l o w  the 
committee. . .to n a r r o w  the s c o p e  of agency discretion. 
T h i s  subverts the m o r e  r e p r e s e n t a t i v e  and formal statutory 
process, w i t h  its built-in c h e c k s  a n d  balances. Finally, 
b y  a v o i d i n g  the governor' s veto, l e g i s l a t i v e  v e t o e s  reduce 
t h e  g o v e r n o r ' s  a u t h o r i t y  and b a r g a i n i n g  po wer w i t h  the 
l e g i s l a t u r e . "

2A laska v. A.L.I.V.E. V O L U N T A R Y . Alaska, 506 P . 2d 769 
(1980).
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p e r m i t  to conduct l o t t er ies was wrongful, partly

b e cau se the denial w a s  b a s e d  on a regulation

w h i c h  h a d  been n u l l i f i e d  b y  the legislature.

The Cour t held t h a t  legisl a t i v e  annulmen t of a

r e g u l a t i o n  by c o n c u r r e n t  res ol u t i o n  v i o lated

A r t i c l e  II of A l a s k a ' s  Constitution, which

require s the g o v ernor to h a v e  the oppor t u n i t y  to

v e t o  any bill b e f o r e  it b e comes law. ". . .the

a n n u lment  p r o v i s i o n s . . .permit the l e gislatu re to

v o i d  a dministrati ve r egulations w h i c h  are in

effect. Such regula t i o n s  are laws in every

m e a n i n g f u l  sense, a n d  a n n u l l i n g  any one of them

3
effects a change m  t h e  law."

C o n s titutional A m e n d m e n t  to a l l o w  legislatur e to 

annul regulations b y  concur r e n t  resolution 

d e f e a t e d  b y  voters in g e neral election.

L e g i s l a t u r e  amended R e g u l a t i o n  R e v i e w  Committee 

p o wer s to a l l o w  s u s p e n s i o n  of r e gulations w i t h  a 

committee resolution (rather tha n a c ommittee 

r e p o r t ) . Legislat ive intent stated that "It is 

the intent. . .that [suspension powers] be 

gr a n t e d  to . . .prevent the p u b l i c  suffering



h a r m  before the full l e g i s l a t u r e  has the 

opport u n i t y  to annul t h e  r e g u l a t i o n  b y  law.

1984 Constitutional A m e n d m e n t  to a l l o w  legislature to

annul regulations by c o n c u r r e n t  resolution

d e f e a t e d  by voters in g e n e r a l  election.

1986 C o n s t i t u t i o n a l - A m e n d m e n t  to a l l o w  legislature to

annul regulations by c o n c u r r e n t  resolution

d e f e a t e d  b y  voters in g e n e r a l  election.

B. O T H E R  L EGISLATIV E O V E R S I G H T  F U N C TIO NS IN ALASKA.

. L e g i s l a t i v e  Budget and A u d i t 4 —  A  p e r m a n e n t  interim

c o m m i t t e e  of the legislature w h o s e  p o w e r s  inclu de the 

j  p o w e r  to " r eview and a p p rove d p r o p o s e d  changes to agency

a u t h o r i z e d  b u d g e t s  as p r o v i d e d  in the E x e c u t i v e  Budget Act 

(AS 3 7 . 0 7 ) "5 U n d e r  the E x e c u t i v e  Budget  Act, the 

L e g i s l a t i v e  Budget  and Audit C o m m i t t e e  can d e l a y  a revised 

p r o g r a m  for 45 days, after w h i c h  t i m e  the g o v e r n o r  can

c.
c o m m e n c e  w i t h  t h a t  activity.

AS 2 4 . 2 0.1 51 et seq.

AS 2 4 . 2 0.201 (5).

6AS 3 7 . 0 7 . 0 8 0 ( h ) (2)



L e g i s l a t i v e  Council —  A  p e r m a n e n t  i n terim committee 

m  and s e r v i c e  agency of the l e g i s l a t u r e  w h o s e  p owers include

t he p o w e r  to "execute a p r o g r a m  for the o vers i g h t  of the 

a d m i n i s t r a t i o n  and const ruction of laws b y  state agencies

O
and t h e  courts  t h roug h regulations, opinions & rulings." 

The L e g i s l a t i v e  Council is also s p e c i f i c a l l y  a u t h o r i z e d  in 

the C o n s t i t u t i o n  to "perform d uties as p r o v i d e d  by the

Q
l e g i slatu re." The Legislativ e Council is also requir ed

to a n n u a l l y  examine regulations and court opinions to

d e t e r m i n e  w h e t h e r  they p r o p e r l y  implement legislative

p u r p o s e s  or w h e t h e r  they indic ate u n c l e a r  statutes. The

C o uncil is required to submit an annual report to the 

10

7

< •

legislature.

L e g i s l a t i v e  A u d i t 11 —  A  p e r m a n e n t  staff agency

j  r e s p o n s i b l e  to the Legislati ve B udge t and A u d i t  Committee.

A m o n g  o t h e r  duties, Legis lative A u d i t  is r e q uired to 

p e r f o r m  p e r f o r m a n c e  post-aud its of any agency at the 

r e q u e s t  of the Legislative Budget and A u d i t  C o m m i t t e e . 12

( #

7
AS 24. 20.010 et seq.

8AS 2 4 . 2 0 . 0 6 1 ( C ) .

9
A r t i c l e  II, section 12. 

10AS 24.20.065.

11AS 2 4 . 2 0.241 et seq. 

12AS 24.20.271(3) .

- 5 -
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C o d e  R e v i s i o n  C ommission  —  A  p e r m a n e n t  com mission

of t h e  l e g i s l a t u r e  w h i c h  is r e q uired to e x am ine statutes 

to d i s c o v e r  d e fects in law, r e view a nd c o n s i d e r  p r o p o s e d  

c h anges r e c o m m e n d e d  by the A m e r i c a n  Lav; Institute, the 

N a t i o n a l  C o n f e r e n c e  of Co mmi s s i o n e r s  on U n i f o r m  State 

J.u vs, etc., and to submit r e p o rts and r e c o m m e n d a t i o n s  to 

the L e g i s l a t i v e  Council.

14
O m b u d s m a n  —  An office c r e a t e d  in the l e gis lative 

b r a n c h  w h i c h  has j u r i s d i c t i o n  to i n v e s t i g a t e  the 

a d m i n i s t r a t i v e  acts of a g e n c i e s . 15 T h e  O m b u d s m a n  is 

r e q u i r e d  to report opinion and r e c o m m e n d a t i o n s  to the 

agency, and t h e n  to present the report  to the governor, 

legislature, g r a n d  jury, a nd/or t h e  public.

A n y  attempt b y  a l egislatu re to e xert inf luence over 

the r e g u l a t o r y  process raises a m a j o r  consti tutional 

issue: Does the att empt c onsti t u t e  a v i o l a t i o n  of the

s e p a r a t i o n  of p owe rs doctrine? This issue is r e s o l v e d  by 

a s k i n g  w h e t h e r  the legi slature is t r e s p a s s i n g  on the

13
AS 24.20.075 et seq. 

14AS 24.55.010 et seq. 

15AS 24.55.100.

i
J C. S E P A R A T I O N  OF POWERS ISSUES.



au t h o r i t y  of t h e  e x e c ut ive branch, a n d  w h e t h e r  the attempt 

involves an i m p roper d e l e g a t i o n  of l e g i s l a t i v e  a u t h ori ty 

(i.e. a d e l e g a t i o n  of the p o w e r  of the legis l a t u r e  as a 

w h o l e  to a l e gislat ive c o m m i t t e e ) .

T h e  A l a s k a  S u p r e m e  Court has held th at Alaska

• * 16 
r e c o g n i z e s  t h e  s e p a r a t i o n  of p o w e r s  doctrine. In

Bradner, the legislature, b y  statute, a t t e mpted to require

l e g i s l a t i v e  c o n f i r m a t i o n  of e x e c utive officers b e l o w  the

level of d e p a r t m e n t  head. In finding that a ctio n a

v i o l a t i o n  of t h e  separation of p o w e r s  doctrine, the court

found t h a t  the a ppoin tment of e x e c u t i v e  officers was an

e x e c u t i v e  function  and stated: "In our view, the

s e p a r a t i o n  of p o w e r s  d o c t r i n e  r e q uires that t h e  b l e n d i n g

of g o v e r n m e n t a l  powe rs will not b e  infer red in the absence

of an express c o n s t itution al provision." In B r a d n e r . the

Court first a sked the t h r e s h o l d  question  of w h e t h e r  the

a p p o i n t m e n t  of executive o fficers is a leg isl a t i v e  or

e x e c u t i v e  function.

In A . L . I . V . E . , the A laska S u preme Court h e l d  that 

the l e g i s l a t u r e  cannot ex ercise its l e gislative p o w e r  

w i t h o u t  following the enactment p r o v i s i o n s  of the

B r a dner v. H a m m o n d . Alaska, 553 P . 2d 1, 5 (1976).
1 6



1 7
constitution. (passage b y  reijuisite majority of each 

house; opport u n i t y  of g o v e r n o r  to v e t o  bill; three 

r e a dings of a bill, on three separate days, etc.)

T h e  central q uestion in d e t e r m i n i n g  w h e ther an action 

c o nst itutes a v i o l ation of the separ ation of powers 

d o c t r i n e  appears to b e  w h e t h e r  or not the act w o u l d  be 

consid e r e d  a "legislative" act, requ iring the g o v e r n o r  to 

have an o p p o r t u n i t y  of v e t o i n g  the act.

Th e  A.L.I.V.E. opinion clearly states that the

m a j o r i t y  of the Court (Chief Justice B o o c hever and J u s tice

Connor dissented) considers an an nulment of a regulation

an exercis e of legisl ative power, and an invalid exercise

unless the a n n u l m e n t  is ach ieved t h rough a bill w h i c h  is

subject to the governor's veto. However, the m a j o r i t y

opinion  does n o t  clarify w h a t  other sort of legislative

ov e r s i g h t  in the regulat ory process w o u l d  be

18
c o n s t i t u t i o n a l l y  valid. In particular, the A.L.I.V.E.

17Id. at 772.

I  Q
A l t h o u g h  it does seem clea r that the Court would hav e 

c o n s i d e r e d  the d e l e g a t i o n  of annulme nt authority to an 
in d e p e n d e n t  a gency to be c o n s t i t utionall y valid. ". . .we m a y  
as s u m e  that the legislatu re has the p o wer to establish an 
indepe n d e n t  agenc y w h i c h  w ould h a v e  the p o w e r  to disap p r o v e  of 
ag e n c y  regulations. Since the a gency would be a part of the 
execut ive department, the article II const raints on 
legis l a t i v e  action w o u l d  not g overn its functions." Id at 
777.

- 8 -



d e c i s i o n  does not c l ari fy the c o n s t i t u t i o n a l i t y  of AS 

24.20. 225 (the a u t h o r i t y  of the A d m i n i s t r a t i v e  R e g u l a t i o n  

R e v i e w  C o m m i t t e e  to suspe nd r e g u l a t i o n s ) , n o r  forms of 

l i m i t e d  l e g i s l a t i v e  v e t o e s  w hich h a v e  been v a l i d  in other 

s t a t e s .

In some cases d e c i d e d  by o t h e r  states s u b s e q u e n t  to

the A.L.I.V.E. decision, there has been some cautious

a c c e p t a n c e  of a selective legi sl a t i v e  veto; a v e t o  of

e ither r e g u l a t i o n s  or other e x e c utive b r anch actions b y

c oncur r e n t  resolution, or in some cases by committee 

19
action. In ot her cases, such as the two Kent ucky 

d e c i s i o n s  d i s c u s s e d  below, there h a v e  been allusions to 

p o s s i b l e  gaps in the usual inability of the legisl a t u r e  to 

v e t o  e x e c u t i v e  actions.

19
See N e w  Jersey, Pennsylvania, and V i r g inia cases 

d i s c u s s e d  in text below.



m

S U R V E Y  OF A L T E R N A T I V E  A P P R O A C H E S  IN O T H E R  STATES.

F o l l o w i n g  is a survey of a p p r o a c h e s  to the r e g u l a t o r y  

control or annulment in other s tates as well as a 

d i s c u s s i o n  of court opinions d e a l i n g  w i t h  those 

approaches.

A. A c t i o n  By L e gislative Committee:

A.I. V e t o  b udge t decisions: I n val id in Kentucky.

^  T h e  K e n tucky Sup reme Court has h e l d  that the p o w e r

g iven to the Legisl a t i v e  R e s e a r c h  C o m m i s s i o n  to veto 

)  e x e c u t i v e  decisions concerning the a d m i n i s t r a t i o n  of the

b u d g e t  was c onsid e r e d  executive in n a t u r e  and not the 

subject of p r o p e r  delegation  b y  t he G e ner al A s s e m b l y . 20 

However, in that case, the court e m p h a s i z e d  the fact that 

K e n t u c k y ' s  Const i t u t i o n  has an e x p r e s s  s e p a r a t i o n  of 

p ower s p r o v i s i o n  (which A laska's C o n s t i t u t i o n  does not). 

In addition, Kentuc k y ' s  Legislative R e s e a r c h  C o m m i s s i o n  

was a u t h o r i z e d  to ". . .conduct while the General A s s e m b l y  

is n o t  in session, any and all b u s i n e s s  of the legis lative

2 0
Legisl ative Research Com'n v. B r o w n . Ky, 664 S.W.

2d 907 (1984).

- 10 -
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d e p a r t m e n t  of government, e x c e p t  for the passa ge of 

legislation, w h i c h  could be conducted. . .if the General 

A s s e m b l y  w as in session." (A m u c h  b r o a d e r  statute that 

h a s  b e e n  a t t e m pted in A l a s k a ) .

A . 2. Disapprove regulations: I n v a l i d  in West Virginia,

N e w  Hampshire.

I

I n  W e s t  Virginia, the Court s t r u c k  d o w n  an attempt by

t h e  l e g i s l a t u r e  to a l l o w  a r ev iew c o m m i t t e e  to disapprove

r e g u l a t i o n s  h o l d i n g  that the l e g i s l a t u r e  cannot disapp rove

o r  a m e n d  r e gulations unless by l e g i s l a t i v e  e n a c t m e n t . 21

In N e w  Hampshire, the Supreme C o u r t  issued an advisory

o p i n i o n  that a p r o p o s e d  statute w h i c h  w o u l d  allow

c o m m i t t e e s  of the legislature to disapp r o v e  rules was

22
u n c o n s t i t u t i o n a l .

A. 3. Approval of Department of Admini s t r a t i o n

regulations: V a l i d  in Kansas.

In a challen ge to the State F i n a n c e  Council (which is

m a d e  up of the gove rnor and eight legislators and which

2 1 B arker v. M a c h i n , W.Va., 279 S . E . 2 d  622 (1981).

22 . .
O p i nion of the J u s t i c e s . N.H. 431 A . 2d 783 (1981).

#
•  -  u  -
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has a u t h o r i t y  over the D e p a r t m e n t  of Administration:

fixing  compensation, approving regulations, etc.)/ the

K a n s a s  S u preme Court h e l d  t h e  c o u n c i l 1s authority

consti tutional, h o l d i n g  that a s trict a p p l i c a t i o n  of

s e p a r a t i o n  of p owers doctrine w a s  n o t  a p p r o p r i a t e  in the

2 3
m o d e r n  c o n t e x t  of complex state g o v e r n m e n t  operations. 

(Case c o n t a i n e d  in A p p e n d i x  2) . It m i g h t  b e  noteworthy 

t h a t  the j u r i s d i c t i o n  of the K a n s a s  Stat e F i na nce Council 

is l i m i t e d  to the Department  of A d m i n i stration , and that 

p o s s i b l e  i n t erferen ce by the l e g i s l a t u r e  w i t h  executive 

functi ons are also limited to t h a t  department.

A .4. S u s p e n s i o n  of Regulations b y  L e g i s l a t i v e  Committee:

T h e r e  is statut ory a u t h o r i t y  for a legislative 

c o m m i t t e e  to suspend regulations  in Alaska, Alabama, 

Connecticut, Illinois, Minnesota, Nebraska, Nevada, and

S o u t h  Dakota. 24

23
S c h n e i d e r  v. Bennett. 219 Kan. 285, 247 P . 2d 786

(1975) .

24 . .
Philip P. F n c k e y . The C o n s t i t u t i o n a l i t y  of 

L e g i s l a t i v e  Commi t t e e  Suspension of A d m i n i s t r a t i v e  Rules: 
T h e  C ase of M i n nesota. 70 M i n n e s o t a  Law R e v i e w  1237 
(1986).
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In Alaska, AS 24.20.445 a u t h o r i z e s  the Administrative 

R e g u l a t i o n  R e v i e w  Committee t o  s u s p end the "effectiveness 

of t h e  a d o ptio n of or a m e n dment to a r e g u l a t i o n  adopted 

after adj our n m e n t  of the p r e v i o u s  r e g u l a r  session of thp 

legislature, until 30 days after the legislature 

reconven es." T h e  statute a l l o w s  suspen s i o n  w i t h  an 

af f i r m a t i v e  v o t e  of two-thirds of the committee members, 

and on ce a r esolution to t h a t  effect is filed w i t h  the 

li e u t e n a n t  governor. The c o m m i t t e e  has not attempted to 

s u s p e n d  r egul ations to this time.

S i n c e  the procedure luthorized  in the A l a s k a  statutes 

does not involve an actual a n n u l m e n t  of a regulation 

w i t h o u t  g iving the governor t h e  o p p o r t u n i t y  to veto, AS 

24.20.445 skirts the major p r o b l e m  the Court p o i nted to in 

the A.L.I.V.E. case; the v i o l a t i o n  of A r t i c l e  II of the 

Constitution. U n d e r  A . L . I . V . E . a n n u lmen t of a regulation 

is a "legislative" action, r e q u i r i n g  p a s s a g e  b y  both 

b o d i e s  and the opportunity for t h e  g o v e r n o r  to veto.

The q u e s t i o n  is w h ether the C o u r t  w o u l d  also find a 

s u s p e n s i o n  of a regulation b y  the R e g u l a t i o n  Review 

C o m m i t t e e  a "legislative" action, h a v i n g  the effect of 

law. If the suspension was c o n s i d e r e d  a "legislative" 

a c t i o n  then any acti on by the c o m m i t t e e  w o u l d  be an 

u n c o n s t i t u t i o n a l  violation of t h e  se para t i o n  of powers. 

O n  one side it could be said t h a t  suspens ion is not a 

l e g i s l a t i v e  action; it does not h a v e  the force and effect

-  13



of l a w  since it is only t e m p o r a r y .  On the other side it 

could b e  said that suspension is w o r s e  t h a n  annulment 

since it leaves agencies in r e g u l a t o r y  limbo until the 

le g i s l a t u r e  convenes; and thus, in effect, s u s p e n s i o n  does 

h a v e  the force of law. From p r e v i o u s  court decisions, it 

is n o t  c l e a r  h o w  the court w o u l d  rule on this issue.

B. A n n u l m e n t  authority in i n d e p e n d e n t  agency.

3.1. S t a t u t o r y  authority in C a l i f o r n i a .

C alifo r n i a  p a ss ed l e g i s l a t i o n  a u t h o r i z i n g  an Office 

of A d m i n i s t r a t i v e  Law (OAL) i n  1980. T h e  O A L  is an 

i n d e p e n d e n t  a g e n c y  which has p o w e r  to d i s a p p r o v e  rules 

s u b j e c t  t o  t h e  governor's v e t o .  "The O A L  is the best 

f i n anced and the m o s t  active r e v i e w i n g  b o d y  in the states. 

T h e  l e g i s l a t u r e  appropriated $ 1 . 4  m i l l i o n  for t h e  OAL's 

f i r s t - y e a r  o p e r a t i n g  budget a n d  a n o t h e r  $2.1 m i l l i o n  to 

d e f e r  the compl i a n c e  of state agencies. As of March, 

1981, t h e  O A L  h a d  a staff o f  26, i n c l u d i n g  seven 

attorneys. . .During its first y e a r  of operation, July 

1980 to J u n e  1981, the OAL d i s a p p r o v e d  27% of all proposed 

r u l e s . " 25

Neslin, 57 Washington L a w  R e v i e w  670.
25
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B.2. M e n t i o n e d  as a c o n s t i t u t i o n a l  a l t e r n a t i v e  in the

A.L.I.V.E. d e c i s i o n .

In A.L.I.V.E. . the Court s t a t e d  ", . .we m a y  assume

th<.t the legislature has t h e  p o w e r  to e s t a b l i s h  an 

i n d e p e n d e n t  agency which w o u l d  have t h e  p o w e r  to 

d i s a p p r o v e  of agency regulations. Since the a g e n c y  would 

b e  a part of the executive d e p a r t m e n t ,  the article Ii 

c o n s t r a i n t s  on legislative a c t i o n s  w o u l d  not g o v e r n  its 

f u n c t i o n s . 1,26

C. Sel ective v e t o  bv l e g i s l a t u r e  as a w h o l e  (no veto 

p o w e r  by g o v e r n o r ) :

C . 1. Veto of sentencing g u i d e l i n e s  adopted b y  Sentencing 

Commission: Narrowly upheld b y  P e n n s y l v a n i a  Supreme

Court.

In a p l u r a l i t y  opinion, t h e  P e n n s y l v a n i a  Superior

C o u r t  held that legislative v e t o  o f  s e n t e n c i n g  guidelines

27
w e r e  constitutional. (Case c o n t a i n e d  in A p p e n d i x  3). 

F o u r  justices joined in an o p i n i o n  w h i c h  h e l d  that the 

G e n e r a l  Assem b l y ' s  rejection of t h e  g u i d e l i n e s  was not a

26A.L.I.V.E. . 606 P.2d 769, 777.

27Com. v. K u p h a l , Pa., 500 A. 2 d  1205 (1985).
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v i o l a t i o n  of the  separation o f  powers b e c a u s e  it was not

an "ex ercise of legislative p o w e r " .  T h a t  opinion stressed

that t h e  guidelines  which w e r e  r e j e cted w e r e  only proposed

and not p e r m a n e n t  (thus t h e  e f f e c t  of r e j e ction did not

h a v e  t h e  force of law), a n d  also that the "legislative

power" was exercised when t h e  enabling legis lation was

p a s s e d  and gone to the g o v e r n o r  —  since the governor had

the o p p o r t u n i t y  to veto, t h e r e  were no separation of

2 8
powers  problems. (Four j u s t i c e s  dissented, one justice 

c o n c u r r e d  in part, and d i s s e n t e d  in part) .

C. 2. P ub lic Building A u t h o r i t y  cannot b uild any project 

not speci f i c a l l y  passed bv G e n e r a l  Assembly! U pheld in 

Virginia.

2 8
The A l a s k a  Supreme C o u r t  rejected a form of this 

ar g um ent in A.L.I.V.E. where t h e  legislature was arguing 
that s ince the bill which a u t h o r i z e d  the legislature to 
annul r e g u l a t i o n  by r e s o l u t i o n  was approved by the 
governor, that freed the l e g i s l t u r e  ". . .of the
c o n s t itut ional restraints w h i c h  w o u l d  otherw ise govern its 
actions. In ot her words, b y  v i r t u e  of one enactment 
a p p roved b y  the governor, the l e g i s l a t u r e  can free itself, 
in c e r t a i n  instances, of t h e  consti t u t i o n a l  constraints 
that w o u l d  ot herwise govern i t s  actions." Of course, the 
Pe n n s y l v a n i a  General Assembly's legisla tion w h i c h  included 
a v e t o  p r o v i s i o n  for s e n t e n c i n g  g uidelines is 
d i s t i n g u i s h a b l e  from, and m u c h  m o r e  narrowly drawn than 
t h e  A l a s k a  Legislature's l e g i s l a t i o n  w h i c h  authorized a 
l e g i s l a t i v e  vet o for all regul ations.



The V i r g i n i a  Supreme Court h e l d  that the  p r o v i s i o n  

in t h e  P u bl ic Building A u t h o r i t y  A c t  that t h e  A u t h o r i t y  

c ould not u n d e r t a k e  any p r o j e c t  not s p e c i f i c a l l y  included

in a bill p a s s e d  by the G e ne ral A s s e m b l y  was' not a

• • • 29
v i o l a t i o n  of the sepa ration of powers. (Case c ontained

in A p p e n d i x  4) . The C our t c i t e d  t h e  New J e r s e y  case

(Enpurato) d i s c u s s e d  below, and q u o t e d  an early V i r ginia 

3 0
case (which m  turn q u oted Story' s C o n s t . 1) : ". . . It is 

not m e a n t  to a ffirm that t h e y  [the thre e d epa rtments of 

government] m u s t  be kept w h o l l y  and e n t i r e l y  s e p arat e and 

distinct, and h a v e  no c o m m o n  l i n k  o r  dependence. . .The 

true m e a n i n g  is that t h e  w h o l e  p o w e r  of one of these 

d e p a r t m e n t s  should  not be e x e r c i s e d  by the same hands 

w h i c h  p o ssess the w h o l e  p o w e r  of e ither of the other 

d e p a r t m e n t s .

C.3. B u i l d i n g  authority m u s t  o btain  legis l a t i v e  approval 

of p r o j e c t s  ove r $100,000: u p h e l d  in N e w  Jersey.

See E n o u r a t o , d i s c ussed in "C.4." below.

0  Q
Baliles v. M a z u r . Va, 297 S.E. 2d 695 (1982).

3 0
W i n c h e s t e r  & Strasburg R.R. Co. v. Commonwealth. 

106 Va 264, 270 55 S.E. 692, 694 (1906).
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C.4. B u i l d i n g  authority mu b o bt ain approval of pr esiding

officer of each house for every lease a g r e em ent w i t h  state

31
a g e n c y : U p h e l d  m  N e w  Jersey.

9

In E n o u r a t o , the N e w  J e r s e y  Supr eme Court h e l d  that

legis l a t i v e  veto  provisi ons in the N e w  J e r s e y  Buildin g

32
A u t h o r i t y  A c t  were constitutional. (Case c o n t ained  in 

A p p e n d i x  5) . U n d e r  the Act, the A u t h o r i t y  m u s t  obtain a 

co n c u r r e n t  resolut ion of the legis l a t u r e  w i t h i n  45 days of 

the s u b m i s s i o n  of a project  w h o s e  estim a t e d  cost exceeds 

$100,000 and also m u s t  have the approval of the p r e s i d i n g  

officer of each h ou se of the legisl a t u r e  of every lease 

agreem ent b e twee n the A u t h o r i t y  and a state agency. The 

court stres s e d  the limited n ature  of the v e t o  power, the 

fact t h a t  it is "only one part of the b r o a d e r  statutory

31 . . . .
E n o u r a t o  is an clar if i c a t i o n  of the limits imposed

on the N e w  J e r s e y  General A s s e m b l y  in a n oth er case d e c i d e d  
by the N e w  J e r s e y  Supreme  Court on the same day. General 
A s s e m b l y  of State of N e w  J e r s e y  v. B y r n e . N.J. 448 A . 2d 
438 (1982). In Byrne, the court h e l d  th at the Legislativ e
Ov e r sight A c t  whic h had p assed over the gove rnor's veto
and w h i c h  allowed the le gislature to v e t o  v i r t u a l l y  every 
rule p r o p o s e d  by any state a gency was u nconstitutional. 
However, the court m e n t i o n e d  p o s s i b l e  limits on its
holding, stating: "Our holdin g here does not foreclose
all legislative veto provisions. W h e r e  l egi slative action 
is n e c e s s a r y  to further a s t a t u t o r y  sche .e requiring 
cooper a t i o n  between the two branches, and such action 
offers no substantia.1 potential to interfere with 
exclusive executive functions or a lter the statute's
purposes, legislative veto can pass constitution al 
m u s t e r . "

32 . .
Enourat o v. N.J. Building A u t h . . N.J., 448 A . 2d 449

( 1 9 8 2 ) .
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scheme ensuri ng fiscal prudence", t h a t  it offers "little 

p o t e n t i a l  for interference w i t h  e x e c u t i v e  functions or 

al t e r a t i o n  of the statute's purpose."

D. S unset of regulations. S t a t u t o r y  a u t h o r i t y  in South 

D a k o t a .

S o u t h  Dakota statute S D C L  1 - 2 6B termin a t e s  the 

a u t h o r i t y  of state agencies to p r o m u l g a t e  re gula t i o n s  and 

voids e x i sting regulations on a schedule. T h e  statute 

also p r o v i d e s  for interim legisl a t i v e  commit t e e s  to review 

each a g e n c i e s 1 regulations d u r i n g  t h e  inte rim p r e c eding 

the s c h e d u l e d  y e a r  for termination.

One possib le v e r sion of s u n s e t t i n g  r e gulations  which 

was not u s e d  b y  any of the states s u r v e y e d  m i g h t  be to 

authorize regula t o r y  powers to an a g e n c y  for only a very 

short t e r m  —  for example until t h e  next legislative 

session; in effect, only a u t h o r i z i n g  an a g ency to 

p r o m u l g a t e  t e m p o r a r y  regulations. D u r i n g  the next 

legislative session, the legi sl a t u r e  w o u l d  be in a 

p o s i t i o n  to either force the agency to issue regulatio ns 

more in line w i t h  legislative intent or extend the 

a u t h o r i z a t i o n  for the regulations for a longer p eriod of 

time.
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E. V e t o  of regulation b v  governor. S t a t u t o r y  a u t h o r i t y  in

Iowa, Louisiana, Wyoming. R e c o m m e n d e d  b y  the M o d e l  State

3 3
A d m i n i s t r a t i v e  Procedure A c t  (1981).

U n d e r  t he A l aska A d m i n i s t r a t i v e  P r o c e d u r e  Act, the 

D e p a r t m e n t  of L a w  has the a u t h o r i t y  to d i s a p p r o v e  a 

r e g u l a t i o n  after d eterm i n i n g  its: 1) legality,

c o n s t i t u t i o n a l i t y  and c onsistenc y w i t h  other regulations; 

2) the exist e n c e  of statutory a u t h o r i t y  [note t h i s  allows 

the D e p a r t m e n t  of Law broad d i s c r e t i o n  of i n t e r p r e t a t i o n  

of s t a t u t o r y  limits] and the c o r r e c t n e s s  of t h e  require d 

citat i o n  of statutory authority f o l l o w i n g  each section; 3) 

its clarity, simplicity of expression, and a b sence of 

p o s s i b i l i t y  of misapplication; 4) c o m p l i a n c e  w i t h  the 

d r a f t i n g  m an ual for administrative r e g u l a t i o n s . 34

F. A p p roval of regulation b v  governor. S t a t u t o r y  

a u t h o r i t y  in Hawaii, Indiana, Nebraska, W y o m i n g . 35

U n d e r  the A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, the

3 6
L i e u t e n a n t  G o v e r n o r  files regulations. It s h o u l d  be

3 3 Id at 671, 679.

34AS 44.62.060(b)

35
N e s l m ,  57 Washington Lav; R e v i e w  669, 671, 

36AS 44.62.040.
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noted t h a t  the Lieutenant G o v e r n o r  has no discr etion to 

ap prove regulations, other t h a n  he ..(ay not accept a 

re g u l a t i o n  for filing unless it has a w r i t t e n  statement 

a p p r o v i n g  the  r e g u l a t i o n  by t he D epa rtment of Lav;.37

G. S h i f t  b u r d e n  of proof of r egulations v a l i d i t y  in a 

judicial r e v i e w  to the agency:

T h e r e  is s t a t u t o r y  autho r i t y  to shift the b urden of

p r o v i n g  a regula t i o n ' s  v a l i d i t y  to an agency in Iowa,

Louisiana, Wyoming. This is also an option u n d e r  the

3 8
Model S t a t e  A d m i n i s t r a t i v e  Pr oce d u r e  A c t  (1981).

T h e  M o d e l  State A d m i n i s t r a t i v e  P r o c edure A c t  (1981)

has a p r o v i s i o n  w h e r e b y  an a gency has b u r d e n  of proof of

e s t a b l i s h i n g  t h e  v a l i d i t y  of a regu lation upon judicial

re v i e w  w h e n  a r e v i e w  committee files an objection on the

grounds of invalidity. This reverses the usual

. . 39
p r e s u m p t i o n  of a rule's validity.

37AS 4 4 . 6 2 . 0 6 0 ( C ) .

38N e s l i n  at 681.

3 9
See U n i o n  Oil Co. v. S t a t e . Alaska, 574 P . 2d 1266 

(1978), w h e r e  the court held that a regu la t i o n  is accorded 
the p r e s u m p t i o n  of v a l idity and the c h a l l e n g e r  must 
d e m o n s t r a t e  invalidity. Note also AS 44.62.300 which 
p r o vides for a judicial d e c l a r a t i o n  on v a l i d i t y  of a 
re g u l a t i o n  by an interested p e r s o n  when th at person brings 
an a c t i o n  for d e c l a r a t o r y  relief in the s u p eri or court.
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A  p r o c e d u r a l  rule of the Iowa D epart m e n t  of Social 

S e r v i c e s  w a s  c h a l l e n g e d  on the basis that it v i o l a t e d  the 

p u r p o s e  and intent of the A d m i n i s t r a t i v e  Proc edure A c t . 40 

T h e  Iowa le gislature's  a d m i n i s t r a t i v e  rules review 

co m m i t t e e  h a d  objec t e d  to the rule, but the department 

a r g u e d  t h a t  the o b j e ction was  i neffective  b e c a u s e  it did 

n o t  n o t i f y  the agency of the o b j e c t i o n  as r e q uired by 

st a t u t e  (". . .objection m u s t  c o n t a i n  essential findings

a n d  a b r i e f  elabor a t i o n  of reasons.") The Court held that 

w h i l e  the . .skimpy objec t i o n  l o dged in this instance 

and set o u t  above only m i n i m a l l y  p asses m u s t e r " , the 

b u r d e n  of p r o v i n g  the r e gu lation's v a l i d i t y  p a s s e d  to the 

agency. In this case, the Court h e l d  that the agency did 

n o t  m e e t  its b u r d e n  of p r o v i n g  the rules validity.

H. Lim it a gency  jurisdiction:

The f o l l owing quote is from an article on 

al t e r n a t i v e s  to the l egisl ative v e t o  w h i c h  are available 

to Congress. These w o u l d  be an o ption for states as well. 

By u t i l i z i n g  any of the six p o s s i b i l i t i e s  list ed below, a 

le g i s l a t u r e  w o u l d  avoid s e p a r a t i o n  of p ow ers problems 

im p l i c i t  in v a rious forms of the l e g i s l a t i v e  veto.

40
Sc h m i t t  v. Iowa Dept. Of S o c ial Services. 263 N.W. 

2d 739 (1978).



"A. . .major statutory t e c h nique for C o n gr ess to

limit the impact or effect the o v e rturn of e x i s t i n g  or 

p r o p o s e d  rules to al ter the j u r i s d i c t i o n  of the issuing 

federal agency:

a. b y  g r a nting  exemptions to the r ulema k i n g  

a u t h o r i t y  of the agency head;

b. b y  r e m o v i n g  express areas from the regula t o r y  

a u t h o r i t y  of t he agency head;

c. by establishing  m o r a t o r i u m s  on certai n 

rulemaking;

d. b y  t r a n s f e r r i n g  ju risd i c t i o n  from one a g e n c y  to 

a n o t h e r  or from the federal a g e n c y  to state authorities;

e. by p r o v i d i n g  for w a ivers for r e g u l a t e d  

categories; and

f. b y  d e r e g u l a t i n g  an area.

S u c h  statutory instruments, o c c a s i o n a l l y  u s e d  in 

t a n d e m  w i t h  di rect overrides or congressional p r e e m p t i o n  

of s p e cific rules, u s ual ly h a v e  a b r o a d e r  impact t h a n  the 

m o r e  focused  revoca t i o n  or p r e e m p t i o n . " 41

I . V e t o  statute in budget bill.

4 1 .
F r e d e r i c k  M. Kaiser, "Congressional A c t i o n  to 

O v e r t u r n  A g e n c y  Rules: A l t e r n a t i v e s  to the 'Legislative
Veto'", A d m i n i s t r a t i v e  Law R e v i e w  667, 674.



In a r ecent decision, the K e n t u c k y  Supreme  Court held

t h a t  the G e n er al A s s e m b l y  h a d  t he a u t h o r i t y  to provide in

a b u d g e t  bill for the s usp ension or m o d i f i c a t i o n  of the

42
op e r a t i o n  of a statute. (Case inc luded m  A p p e n d i x  6).

In C o l l i n s . the Court conclu ded that: "The budget, w hich

pr o v i d e s  t h e  revenue for the C o m m o n w e a l t h  and w hic h

de t e r m i n e s  h o w  t h a t  revenue shall be spent, is

f u n d a m e n t a l l y  a legisl ative matter. . .In a word, the

final a c t i o n  on the ena ctment or a d o p t i o n  of the budget is

43
a l e g i s l a t i v e  matter." Thus, in Kentucky, there is an 

indica t i o n  that the legislature m a y  have more valid

a u t h o r i t y  in a n n u l ling statutes and r egulations d e aling 

w i t h  b u d g e t a r y  m a tt ers w i t h o u t  v i o l a t i n g  the separation of 

p o w e r s  doctrine.

J . Constitutional c o n s id erations to v a r i o u s  approaches to 

r e g u l a t o r y  control or a n n u lment in oth er states.

»

A l t e r n a t i v e s  A  and C listed a bove —  v a r i a t i o n s  of 

a n n u l m e n t  or suspension of r e g u l a t i o n  by c ommittee or a 

li m i t e d  legislative v e t o  not s u bject to the governor's

v e t o  —  are at r i s k  to a successful constitutional 

challenge. The A laska Supre me Court has not cla rified

42
Com. Ex Rel. A r m s t rong v. C o l l i n s . K y . , 709 S.VI. 2d 

437, 441.

4 3 Id at 441.
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w h a t  w o u l d  be c o n s t i t u t i o n a l l y  invalid, o t h e r  than 

a n n u l m e n t  of a regulation. In o t h e r  states, t h e r e  are 

indica tions that some involvement b y  t h e  legisl a t u r e  into 

the execu t i v e  b r a nch's actions m i g h t  b e  a c c e p t a b l e  —  

p a r t i c u l a r l y  in t h e  r e a l m  of t he budget, and also if the 

involv e m e n t  is limited.

Al t e r n a t i v e s  B and D - I a p p e a r  to b e  least 

su s c e p t i b l e  to a successful c o n s t i t u t i o n a l  challenge, and 

thus the safest alternatives. The  A l a s k a  Supreme Court 

has s tat ed in the A.L.I.V.E. d e c i s i o n  that B —  an 

independent a gency to annul r e g u l a t i o n s  —  w o u l d  be 

acceptable. D —  suns et t i n g  r e g u l a t i o n s  —  w o u l d  appear 

to be acceptable, since r e g u l a t o r y  a u t h o r i t y  do es not 

exist in agencies w i t h o u t  a u t h o r i z a t i o n  from the 

legisl a t u r e  to b e g i n  with. E and F —  approval or v e t o  by 

the g o v e r n o r  —  w o u l d  a ppea r to be acceptable, since the 

separ a t i o n  of p owe rs d o c trine r e q uires that that the 

legisl a t u r e  cannot b o t h  m a k e  laws and a d m i n i s t e r  them, and 

the S u p r e m e  Court has said that an a g ency w i t h i n  the 

ex e c utive b ranc h w o u l d  be acceptable. G —  s h i f t i n g  the 

b u r d e n  of proof —  appears to b e  acceptable, since the 

legisl a t u r e  is not m a k i n g  the final decisio n of a 

r e g u lation's validity, the court is. H —  limiting an 

agency's juri sd i c t i o n  —  is c e r t a i n l y  acceptable, since 

that is a function of the legislature. I —  a n n u l l i n g  a 

statute or regulation in the b u d g e t  bill —  would appear



to be acceptable, since the gover n o r  is still g i v e n  the 

o p p o r t u n i t y  to veto the annulment t h r o u g h  the line item 

veto. However, this option w o u l d  n e e d  to be a nalyzed 

f u rth er to ascertain any conflicts w i t h  Ala ska's 

re q ui rements for legislation —  the s ingle subject rule, 

etc.

r«
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board, appears appropriate in view of all of 
the circumstances rescaled in our review of 
the entire record. (Cf. Davidson v. State 
liar, supra, 17 Cal.3il 570, 131 Cal.Rptr. 379, 
551 P.2d 1211 [attorney publicly reproved 
for nondisclosure of material fact; prior 
public rejirovr I; mitigating circumstances 
found). Sullins v. Slate Bar, supra, 15 
C..:.Cd 609. 125 Cal.Rptr. 471. 542 P.2d 631 
[attorney publicly reproved for nondisclo­
sure of material information; no prior rec­
ord of discipline).) This opinion shall serve 
as such a reproval.

MOSK, Justice, dissenting.
I dissent.

A trivial incident in which the petitioner 
was zealously, and legally, serving the in­
terests of his clients and no self-interest has 
been magnified out of all proportion. 
There was no commission or omission that 
merits discipline by the bar.

Petitioner represented three defendants 
charged with a narcotics offense. At ar­
raignment on December 13 the district at­
torney declared he would not object to re­
duction of bail from the $50,000 each origi­
nally requested by the sheriff to $10,000. 
Nevertheless the municipal court commis­
sioner set hail at $50,000.

The same day petitioner appeared in open 
court before a municipal court judge and 
again requested a reduction of bail to $10,-
000. The hearing was continued to Decem­
ber 16 and bail remained at $50,003 in the 
interim. After the hearing petitioner ad­
vised the distric! attorney and the sheriff’s 
investigating officer that he would seek a 
reduction in the superior court, and both 
slated thcv would not oppose bail reduction 
t<> GIO.OOO!

Immediately theriafter the petitioner 
contacted the superior court hail commis­
sioner, David Ziskrnul, r.nd upon represen­
tation that bail hail been set at $50,000 for 
each defendant hut that neither the district 
attorney nor sheriff would oppose reduction 
to $10,000 for each, the commissioner so 
reduced the bail.

Two questions emerge; was an injustice 
committed, and was the commissioner de­
ceived by this attorney. It seems crystal 
dear to me that Imth queries must be an­
swered in the negative.

That reduction of bail to $10,000 was not 
improper under all the circumstances is con­

firmed not only by acquiescence of the pros­
ecuting agencies, but by subsequent action 
of the municipal court. On December 16 
the municipal court judge before whom the 
preliminary hearing was set reduccil bail on 
each defendant to $7 ,500.

The superior court commissioner could 
not have been deceived for he was advised 
bail had been set at $50,000 and he was 
being asked for a reduction to $10,000. 
Since it was his duty to independently de­
termine the appropriate bail, the conclu­
sion—actually the mere deferment of ac­
tion—of a judicial officer at a lower level 
should have been of no significance.

It would be reassuring if this were among 
the more serious charges to be leveled 
against a California attorney. But I 
strongly suspect there is more egregious 
malfeasance than this minutia among a few 
of our more irresponsible and unethical le­
gal brethren that should occupy the time 
and attention of the State Bar and this 
court.

I would dismiss the proceeding.

BIRD, C. J., concurs.

NEWMAN, Justice, dissenting.
I agree with Justice Mosk. Especially 

does it seem unwise to exploit "the lime 
and attention of the Slate Bar" when pcca- 
dillos occur in a setting where the judge or 
other adjudicator who is involved may easi­
ly dispose of the matter.' Is it not appropri­
ate, for instance, to proceed informally in 
the manner typically apt when tin alleged 
"contempt", even where admitted or 
proved, leads merely to private admonition!

With regard to "the lime and attention 
. . . of this court”, here again we see
exemplified the kind of Stale Bar case that 
in my view should be Iransferretl pursuant 
to California Constitution, article VI, sec­
tion 12. (Cf. conc. opn. in Bib'le v. Commit­tee o f Bar Examiners (1980) 20 Ca!.3d 54S,
556, 162 Cal.Rptr. 426, 606 P.2d 733.)

° 5 'ownimjiiiir
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STATE of Alaska and Department of 
Revenue, Appellants,

v.

A.L.I.V.E. VOLUNTARY. Appellee. 

No. 3670.

Supreme Court of Alaska.

Feb. 19, 1980.

Unincorporated association, which was 
political action committee for unions, 
brought suit based on allegation that De­
partment of Revenue's denial of permit al­
lowing association to operate lotteries was 
wrongful for certain reasons including fact 
that such denial was based on continuing 
enforcement of a regulation despite its nul­
lification by legislature. The Superior 
Court, Third Judicial District, Peter J. Ka- 
lamaridos, J., granted association partial 
summary judgment, and Slate and Depart­
ment of Revenue appealed. The Supreme 
Court, Matthews, J., held that statute pro­
viding that legislature, by concurrent reso­
lution adopted by vole of both houses, could 
annul a regulation of an agency or depart­
ment violated state constitutional provisions 
defining the mechanics of legislation.

Reversed and remanded with di­
rections.

Boochcvcr, C. J., dissented and filed 
opinion in which Connor, J., joined.

1. Statutes <= 107(1)
Constitutional requirements that every 

bill be confined to one subject and that 
there be a descriptive title arc intended to 
prevent inclusion of incongruous and unre­
lated matters in same bill and to guard 
against inadvertence, stealth nnd fraud in 
legislation. Const, art. 2, § 13.

2. Statutes <=15, 19
Purpose of state constitutional provi­

sion requiring three readings of a bill on

three separate days, requiring that vote of 
each legislator on final passage of a bill be 
recorded and requiring that no bill pass 
without an affirmative vole of the majority 
of the membership of each house is to en­
sure deliberation prior to passage, to ensure 
that requisite majority of each house af­
firmatively votes to enact a bill into law 
and to provide a public record of the vote 
cast by each legislator. Const art. 2, § 14.

3. Statutes =>26
Purpose of state constitutional provi­

sions to effect that no bill shall become law 
unless governor has opportunity to veto it is 
to preserve integrity of executive branch of 
government, end thus maintain equilibrium 
of governmental powers, and to act as a 
check on hasty and ill-considered legislation. 
Const, art. 2, §§ 15, 17.

> 4. Statutes =>255
Purpose of slate constitutional provi­

sion that laws are not to become effective, 
unless a two-thirds vote of membership of 
each house provides otherwise until 90 days 
after they are enacted is to provide fair 
opportunity to those people affected by the 
legislation to learn of it. Const, art. 2, § 18.

5. Statutes =»22
Statute providing that legislature, by 

1 ancurrcnt resolution adopted by vote of 
both houses, could annul a regulation of an 
agency or department violated stale consti­
tutional provisions defining the mechanics 
of legislation Const, art. 2, §§ 1 et seq., 5, 
13-18; art. 3. § 23; art. 10, § 12; AS 
44.62.320(a).

6. Statutes <=22
When legislature wishes to act in an 

advisory capacity it may act by resolution, 
bill if it wishes to take action having a 
binding effect on those outside the legisla­
ture, it may do so only by following the 
enactment procedure set forth in State Con­
stitution. Const, art. 2, § 1 et seq.

7. Statutes <=22
Legislature has no implied general 

power to veto agency regulations by infor­
mal legislative actions. Const, art. 3, § 23; 
art. 10. § 12.
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8. Administrative Law and Procedure
0=335

Power granted by stale constitutional 
provisions to effect that, unless they arc 
disapproved by legislature within 60 days, 
changes in the law by executive order shall 
become effective at a date thereafter to be 
designated by governor and that recommen­
dations made by a state local boundary 
commission become effective -15 days ofter 
presentation to the legislature unless vetoed 
is not rule-making power, but, rather, pow­
er to change statutes, and, thus, expression 
of such power in Constitution does not 
carry any implication that general adminis­
trative rule making is meant to be forbid­
den. Const, art. 3, § 23; art. 10, § 12.

9. Constitutional Law c=60
Though legislature can delegate power 

to make laws conditionally, the condition 
must be lawful and may not contain a grant 
of power to any branch of government to 
function in a manner prohibited by Consti­
tution: fact that legislature can delegate 
legislative powers to others, who arc not 
bound by constitutional provisions defining 
the mechanics of legislation, docs not mean 
that legislature can delegate the same pow­
er to itself and, in the process, escape from 
such constitutional constraints under which 
it must operate. Const, art. 2, § 1 cl seq.

10. Constitutional Law c=5S
Though power to void ugcncy regula­

tions can be exercised by either legislature 
or agency, if legislature exercises such pow­
er it must do so while acting as a legisla­
ture; it may not grant itself the power to 
act as an agency. Const, art. 2, §§ 1 et seq., 
5; art. 3, § 26.

Joseph K. Donohue, Asst. Ally. Gen.. Av- 
rum ,\1. Gross, Ally. Gen., Juneau, for ap­
pellants.

I . For excellent histories o f the legislative veto, 
sec C m n jn r, The Con tro l o f  Federa l Adm inis­
tra tion  by Congressional Reso lutions and  Com- 
/H ille rs , GG ll jr v .L .R rv . 569 (1953): Newman & 
Keaton. Cunttress and the F a ith fu l execution o l 
t . i i l ' l— Shou ld  Leg islators S tip em ie  Adm inis­
t ra to rs ?  -it Cal I. Kev. 5G5 (1953), and W at­
son. Congress Steps Ou t: A  Look  ar Congres-

Joj P. Joscpbson, Josephson & Trickcy, 
Inc., Anchorage, for appellee.

Stephen M. Ellis, Delaney, Wiles, Moore, 
Hayes & Redman, Inc., Anchorage, for ami- 
ci curiae Alaska Legislative Council and 
Administrative Regulation Review CommiL- 
tce.

Before BOOCHEVER, C. J., and RABI- 
NOWITZ, CONNOR, BURKE and MAT­
THEWS. JJ.

OPINION

MATTHEWS, Justice.

AS 0.62.320(a) provides;

The legislature, by a concurrent resolu­
tion adopted by a vote of both houses, 
may annul a regulation of an agency or 
department.

This statute encompasses a variant of what 
has come to be called the legislative veto.1 
The question :n this case is whether this 
device violates article II of the Alaska Con­
stitution. We hold that it docs.

I
Chapter 15 of Title 5 of the Alaska Stat­

utes authorizes games of chance and skill to 
be operated by permit holders. .Only cer­
tain kinds of games, ("bingo, raffles and 
lotteries, ice classics, dog mushcrs' contests, 
fish derbies ard contests of skill") arc al­
lowed,* only nonprofit organizations may be 
issued a permit,1 and all revenues must lie 
devoted to "the awarding of prizes to con­
testants or participants and to educational, 
civic, public, charitable, patriotic or reli­
gious uses. " 1 The Commissioner of Reve­
nue has been delegated the authority to 
adopt rules and regulations "necessary to

sinna l C on tro l o f  the Executive, 63 Cal.L.Kev.
983 (1975).

2. AS 05.15.100

3 . AS 05.15.120, .210(15).

•4. AS 03 15.150.

STATE V. A.L.I.V.E. VOLUNTARY
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carry out this chapter or protect the best 
interest of the public." *

From 1960 until 1976 one of the Commis­
sioner's regulations prohibited lottery oper­
ators from giving prizes exceeding $15,000 
in personal property or $30,000 in real prop­
erty annually.8 In November of 1976 the 
regulation was amended by increasing the 
annual personal property limit to $30,000 
and the annual real property limit to $50,- 
000 and by stating that personal properly 
included cash and negotiable instruments.7

A.L.I.V.E. Voluntary is an unincorporat­
ed association which acts us the political 
action committee for the Teamster's Union 
Local No. 959, and affiliated unions. For 
three years it has operated fund raising 
lotteries under a permit issued by the De­
partment of Re»enue. It applied for a per­
mit for 1977 and reported that during 1976 
it had distributed JSO.OOO in rash prizes. 
The Department denied A.L.I.V.E. a permit 
for 1977 on the ground that its prize distri­
bution in 1976 had exceeded the allowable 
limit.

A.L.I.V.E. then brougli> suit against the 
Department alleging that the denial of the

5. AS 05 15 060 (11 )
6. The regulation was designated 15 AAC 05 * 

410(4). It provided
In holding, operating, and conducting ra ffles 
or lotteries, no permittee shall ruffle prizes of 
personal property in excess o l the suin or 
value o f S I5 .00 000  in any one calendar vear 
and real property in excess uf the sum or 
value o f 530.000 00 m any one c jlendur year

7. As amended the regulation reads
(4 ) In holding, operating and conducting ru f­
fles or lotteries, a permittee may n.>t ra ffle 
prizes o f personal property, including cash or 
u negotiable instrument, the aggregate total 
of which is in excess o f the sum o r value of
530.000 in any one calendar year and rea» 
property in excess o f the sum or value o l
550.000 in any one calendar year

8. L e g is t  ive Resolve No. 79. in fu ll, states- 
Annu.iing a regulation o f the Department of 
Revenue pertaining to the salue of prizes 
awarded in ra ffles and lotteries
HE IF RESOLVED BV THE LEGISLATURE 
OF H IE  STATE OF ALASKA:

WHEREAS under AS 44 C.2.320 the legisla­
ture by concurrent resolution adopted by a 
vote o f both houses may annul a regulation 
o f an agency o r department; and

|H:rmit was wrongful, claiming that under 
tht; first version of the regulation which 
was in effect for most of 1976 cash prizes 
were not included within the personal prop­
erly limitation of $15,000. While the case 
was pending before the superior court, the 
legislature, acting under AS 44.62.320(a), 
annulled, by concurrent resolution, 15 AAC 
05.4KX4).1

As a result of the legislative annulment 
A.L.I.V.E. added another count to its com­
plaint under which it claimed that the deni­
al of its permit was wrongful Ivcause it 
was based on continuing enforcement of the 
regulation despite its nullification by the 
legislature. In response, the stale clui'mcd 
that the legislature could not constitutional­
ly annul an administrative regulation by 
concurrent resolution and therefore the reg­
ulation had nut been annulled. Moth par­
ties moved for summary judgment on this 
issue The court grunted partial summary 
judgment in favor of A.L.I.V.E., holding 
that the legislative annulment power was 
constitutional and that the regulation in 
question was void ub initio *

WHEREAS 15 AAC 05 410(4 ). adopted by 
Ihe Departiiu-nt o f Revenue, restrict* the val- 
u o f prizes which may be awarded in a 
single year by a qualified organization in a 
ra ffle o r lottery to  $30,000 in personal prop­
erty and $50,000 in rea l property; and 

WHEREAS ihe prevention o f high-stakcs 
gambling sought by this regulation could be 
achieved more effectively through less re ­
strictive means; specifically, the value of 
prizes .ovanit d ill individual ra ffles o r lotte r­
ies could be limited o r the prize bout could be 
related to the amount required to participate 
in the ra ll le  o r  lottery; and 

W i l l  RLAS this regulation would frustrate 
the intent o f AS 05.15.150. which specifies 
permissible uses fo r net proceeds o f ra ffles 
and lotteries, hy preventing qualified organi­
zations from  garnering net proceeds in su ffi­
cient amounts fo r uses specifically mriitiuned 
in AS 05 15 150. such as creeling o r main­
taining public buildings o r works, o r  lessen­
ing llie  iiimb-ii on government;

HI-: 11 HI-SOLVED by i l i r  A laska Slate Leg­
islature lli.it administrative regulation 15 
AAC 05 4in<4) is annulled.

9 . That is. since 1900 Legislative R rsn lv r No. 
79 purported to annul not merely the 1970 
amendments to the regulation, but the regula­
tion in ns entirety. .Si t  note M. supra
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II
The Alaska Constitution defines with 

specificity the mechanics of legislation.1* 
Each provision has a purpose "designed to 
engender a responsible legislative process 
worthy of the public trust" Plumley v. 
Hale. 594 P.2d 497, 500 (Alaska 1979).

[1] Article II, section 13 requires that 
every bill be confined to one subject and 
that there be a descriptive title. These 
requirements are designed "to prevent the 
inclusion of incongruous and unrelated mat­
ters in the same bill in order to get support 
for it v/hich the several subjects might not 
separately command, anil to guard against 
inadvertence, stealth and fraud in legisla­
tion." Suber v. Alaska State Bond Com­
mittee. 414 P.2d 546, 557 (Alaska 1966). 
The same section also requires a specific 
form of enactment clause to avoid confu­
sion as to when the legislature is speaking 
with the force and effect of law, as distin­
guished from the mere expression of its 
views and desires.*1

[2] Article II, section 14 requires three 
readings of a bill, on three separate days in 
order "to ensure that the legislature knows 
what it is passing," North Slope Borough v. 
Sohio Petroleum Corp., 585 P.2d 534, 543 n. 
11 (Alaska 1978), and to ensure an opportu­
nity fur the expression of public opinion and 
due deliberation.11 Section 14 also requires 
that the vote uf each legislator on final 
passage of a bill be recorded and that no 
bill may pass without an affirmative vote 
of a majority of the mcmliership of each

10. Art II. 6 13 provides:
fo rm  o f  H ills Every bill shall be confined 

lo  one subject unless it is an appropriation 
b ill o r one codifying, revising, or rearranging 
existing laws. Bills fo r appropriations shall 
be confined to appropriations The subject 
o l eai h hill shall be expressed In the title. 
The enacting clause shall be: “ De it enacted 
by the Legislature u f (tie Slate o f A laska." 
An If. $ 14 provides:

Passage o f  Uills. The legislature shall es. 
labhslt (he procedure fo r enactment o f b ills 
into law. No bill may become law unless tl 
has passrd three readings in each house un 
th ire separate days, except that any bill may 
be advanced front second to third reading on 
the same day by concurrence u f thrpc-founlis 
o f it»— hoits.* enr.sidrrlive II Xu ’H i mav

house. These provisions are meant "to en­
sure deliberation prior to passage, to ensure 
thnl Ihe requisite majority of each house 
affirmatively votes to enact a bill inlu law, 
and to provide a public record of the vole 
cast by each legislator." • Plumley v. Hale, 
594 P.2d 497, 500 (Alaska 1979).

[3,4] In addition to these formal safe­
guards there is the condition that no bill 
shall become law unless the governor has 
the opportunity to veto it-11 This power is 
granted “ ‘to preserve the integrity of . .
[the executive] branch of government . 
and thus maintain an equilibrium of gov­
ernmental powers . . [and] to act as
a check upon corrupt or hasty and ill-con­
sidered legislation.’ " Thomas v. Rosen, 569 
P.2d 793, 795 n. 5 (Alaska 1977) (citation 
omitted). Finally, there is the clause that 
laws do not become effective, unless a two- 
Ihirds vole of the membership of each horse 
provides o'hcrwisc, until ninety days after 
they arc enacted. Art. II, § 18. This is 
designed to provide a fair opportunity to 
those people affected by legislation to learn 
of the laws they must live by.1*

[5,6 ] The question presented by this 
case is whether the legislature can exorcise 
its legislative power without following 
these enactment provisions. In our view 
the answer must be in the negative, fur 
otherwise they would serve no purpose. In 
Plumley v. Hale, 591 P.2d 497, 502 (Aluskn 
1979) we held that the requirements of Art 
II § 14 are mandatory, not permissive.11

bcvome law without ait affirmative vote uf a 
m ajority u f Ihe membership o f each hoove 
The yeav and nays on final passage shall be 
entered in the journal.

11. See 3 Proceedings o f the Alaska Conslilu- 
tiona! Convention 171G- 18 (Janu ry I I .  1956)

12. See 3 Proceedings o l the Alaska Consults, 
(tonal Convention I7 S I-5 4  (January I I .  I9M )

13. Art. It. 44 13. 16 and 17.

14. See 4 Proceedings o f Ihe A laska Constitu­
tional Convention 3110 (Januaty 23. I95ti).

15. We also referred In  *he Arc II. 44 M and 14
.vifruiiv If *n NW1- u    **•
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The minutes of the proceedings of our con­
stitutional convention indicate that the del­
egates were fully aware that only by fol­
lowing the enactment procedures could the 
legislature make law. Thus, Delegate 
Sundborg staled:

Now, a majority vote in each house of the 
legislature is not equivalent lu passing a 
law, because it decs not require the signa­
ture of the governor, and it does not 
require conformance with the provisions 
of this constitution and the provisions of 
such laws as will be passed under It with 
respect to the procedure in enacting a 
law. So, when we say in the second 
sentence, "The state may by law." we are 
saying that that law must lie passed by 
the legislature in the manner that is rt 
quircd by the constitution and the stat­
utes, and either signed by the governor or 
passed over his veto or become law with­
out his signature in the manner provided 
in the constitution, which we felt was the 
real intention of t)ic body rather than 
m'rcly requiring that the legislature by a 
majority in each house and without ad­
hering to any of those other restrictions 
and without any reference to the gover­
nor could contract deb*, on lichalf of the 
stale.

5 Proceedings of the Alaska Constitutional 
Convention at 3405 (January 28, 1956). Of 
course, when the legislature wishes to art in 
an advisory capacity it may act by resolu­
tion. Howe'er, when it means to take ac­
tion having a binding effect to. those out­
side the legislature it may do so only by 
following the enactment procedures. Other 
state courts have st held with virtual una­
nimity.11

Pet C o rp . 565 P2d 534, 543 n. II (Alaska 
1978), staling: "Our constitution imposes cer­
tain requirements ol formality on legislative 
action Pie legislature eu.veis laws
by the passage ot bills meeting the foregoing 
formalities It tray not enact a law or change 
rne by committee report."

16. W'.ifrniu e. tt,il,l,-n Cham ber o f  Commerce. 
121 Colo. 331. 218 1*2.1 4UH <11150) IS | - rliaps 
an exception. At issue there svjs a statute 
allowing certain lav proceeds to be pledged as 
secunly for Itoitdv to nip foe co-istptet 'an r.f

Thus in People ex rcl. Burrilt v. Commis­
sioners of Slate Contracts, 120 III. 322, 11 
N.E. 180 (1887) a joint resolution directed 
state officials lo make ? contract for the 
publication and distribution of certain mu­
nicipal laws and provided an appropriation 
for that purpose. The Illinois Supreme 
Court held that the joint resolution was 
invalid because the enactment procedures 
prescribed by the Illinois Constitution had 
not been followed. Sjicaking of them, the 
court stated:

That these various provisions, giving the 
form and mode by which, through the 
concurrent action of the legislative and 
executive dcpartmcnLs, valid and binding 
laws arc enacted, are, in the highest 
sense, mandatory, cannot be doubled.

11 N.E. at 185. The court went on to nolo 
that

nothing becomes ’aw simply and solely 
liecause men who |«issess the legislative 
(lower will that it shall be, unless they 
express their determination to that effect 
in the mode |ioinLcd out by the instru­
ment which invests them with the power, 
and under all the forma which that in­
strument has rendered essential. [Cita­
tion omitted].

It l.
In Mullun v. State. 114 Cal. 578, 4G P. 670 

(1896) the California legislature had passed 
a resolution requiring com|icnsation of a 
private individual. In rejecting the argu­
ment that the resolution had the effect of 
taw, the court stated:

A mere resolution . . .  is not a 
competent method of expressing the leg­
islative will, where that expression is to

such pledge shall first he approved bv joint 
resolution o f the Senate and I louse uf Kcpre- 
sentatisvs." Id  218 l\2d  at 50J The court 
upheld the SMI O', finding that such a reso lu­
tion was not leg is la to r m character, fa il "cel- 
a t(rd ] solely tn the transaction n l Ihe business 
o f Ihe two houses" td  2 lh  I* 2d at 510 One 
proponent o t th r legislative veto has rem ark'd 
that the runs.,une u f t l is ease is "sn unsa lfv 
factory as to  tits,troy its value as a precedent." 
S rhw n ru . Legislative Contro l o f  A dm in istra­
tive Rules A l le g n l l l  m ils, 30 N Y .U L R c v . 
M  I. lee't n * n *»'*
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have the force of law, and bind others 
than the members of the house or houses 
adopting it.

•16 P. at 672.
Moran v. La Guardia, 270 N.Y. -ISO, 1 

N E.2d SCI (1936) involved statutory provi­
sions reducing public employees' salaries 
during an cconorr’c emergency "until the 
legislature shall find their further operation 
unnecessary." The legislature first at­
tempted to repeal this law by passing a bill, 
but it was vetoed by the Governor. The 
same result was then sought by the passage 
of a joint resolution. In an alternative 
holding the court held that the legislature 
could not constitutionally terminate the op­
eration of the statute by resolution: ”

A concurrent resolution of the Legisla­
ture is not effective to modify or repeal a 
statutory enactment . . .  To repeal
o- modify a statute requires a legislative 
act of equal dignity and import. Nothing 
less than another statute will suffice. A 
concurrent resolution of the two Houses 
is not a statute . . .  A concurrent 
resolution, unlike a statute, is binding 
jnly on the members and officers of the 
legislative body. It resembles a statute 
neither in its mode of passage nor in its 
consequences. The form of a bill is lack­
ing, and readings nrc not required. It 
dues not have to lie on the desks of mem­
bers of the Legislature for three legisla­
tive days . But more important,

17. 1 tic other alternative holding was that ihe 
statute had nut authorized termination by reso­
lution

18 To the same e lfrc t a ;e  Recker \■ Detroit
5i.i% Dank. 269 Mich 432. 257 N W  853 (19.14);
C lex tlan d  te rm in a l & V F . C o  %• S tJ lc  e v  te l
A tto rney ( iv iu ia l , 85 Ohio hi 251. 97 N E *J67.
973 11912) ( ‘(A ) joint resolution is not an act o f 
legislation jn d  it rannot be effective
fo r any purpose fo r which a r exercise o f legis­
lative power is necessary ). Si udder v
Sm ith . 3 ill Pa 165. 200 A MM (1038 ) 
C'Hie sulijeit nu tte r o f this joint resolution is 
legislative in iis nature. It is nut a mere formal 
expression o f legislative opinion |ju d  is there* 
fu i r  invalid)'*), S t jt e  ex rel. Todd % Yelle, 7 
W ash 2d 413. 110 I* 2d 162. 165 11941) f i t  is 

rtra r that a house resolution is not a 
law. A law must be enacted either by popular 
initiative or by the legislature. and. when by 
the legislature, must be by lu ll **),

its adoption is complete without the con* 
current action of Inc Governor, or, lack­
ing this, passage by a two-thirds vote of 
each House of the Legislature over his 
veto. Thus a joint resolution may be 
adopted by a mere majority of the Legis­
lature without Action by the Governor or 
notice to the public, whereas the enact­
ment of a statute requires action by three 
distinct bodies and at least three days' 
notice to the public. As has been well 
said: “In the exercise of this vast power 
[of the Legislature] according to the fun­
damental idea and constitution of parlia­
ment the concurrence of the three dis­
tinct bodies of which it is composed, each 
acting by itself and independent of the 
others, is necessary. No two of them 
acting together, much less alone, can 
make a law." [Citations omitted).11 

1 N.E 2d at 9G2.

[7,8] The express provision in the Alas­
ka Constitution of two specific legislative 
veto mechanisms supports our view that no 
implied general power to veto agency regu­
lations by informal legislative action exists. 
On the subject of the organization of the 
executive department the governor may 
propose changes in the law by executive 
order. Unless they are disapproved by the 
legisl iture within sixty days by "resolution 
concutred in by a majority of the members 
in join, 'ession . . . such changes
shall "become effective at a date thereafter

Row ley %*. C ity  o f  M edford . 132 Or 405. 285 P 
1111, 1114 (1930) ("The power o f the Legisla­
ture to effectively legislate by resolution is con­
fined within very narrow limits. It may p ro­
vide for expenses incident to its sessions, such 
as employing clerks and stenographers and 
procuring supplies, and o lher matters incident 
to  the carrying on o f its own business, but it 
cannot go outside and legislate generally on 
matters involving property o r other rights. As 
to such matters, its resolutions have only the 
effect o f an expression o f opinion and no 
m ore."); I law k s  v  Wand. 156 Okl. 48. 9 1* 2d 
720. 721 (19.12) (" [a ) resolution Is the mere 
expression o f an opinion and not an enactmrnt 
o f I jw ." ) . Newport S ew s F ire  Fighters A ss‘a  
Loc jI 794 v. C ity o f  N ew /n rt S ew s. J07 
f.Supp  1113. 1115 (E .p .V a.1969 ) ( "(TJhe reso­
lution expresses only the opinion o f that legis­
lative body " ).

STATE v. A.L.I.V.E. VOLUNTARY Ala -ka 775
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to be designated by the governor. " 11 On 
the subject of municipal boundary changes, 
the state local boundary commission may 
make recommendations. They become ef­
fective forty-five days after presentation to 
the legislature unless vetoed by a "resolu­
tion concurred in by u majority of the mem­
bers of each house. " 20

There are several noteworthy aspects of 
these expressed powers. First, they are 
accompanied by specific lime deadlines. 
Second, the deadlines arc different, sixty 
days in one case and forty-five days in the 
other. One may question,,if there is an 
implied legislative veto power in the consti­
tution, whether it is accompanied by a time 
limit, and if so, what the limit is. Third, 
the expressed legislative vetoes annul pro­
posed executive action, they do not change 
existing law. They therefore do not have 
the same potential for the disruption of 
public expectations and ongoing executive 
programs that the blanket veto in question 
has. Fourth, the legislative vote required 
for the exercise of each of the expressed 
vetoes is different. Rc-organization orders 
may be blocked by a resolution of disap­
proval concurred in by a majority of the 
members of the legislature in joint ses­
sion,21 while boundary charge vetoes re­
quire disapproval by a resolution concurred 
in by a majority of the members of each

19. Art. III. § 23.
20. Art. X § 12. W e do not agree with the 

dissent's characterization of the power granted 
In these two provisions as rule-making power, 
which we see as the power to  interpiet and 
implement statutes Rather. Ihe power con­
tained m these provisions is the power to 
ch .w ye  statutes, therefore, the expression 
these extraordinary porters in the constitute, 
cannot be regarded as carrying an implication 
that general administrative rule making was 
meant to be forbidden.

21. Art. III. § 23.
22. Art. X . 4 12
23. Art. II. § I.
24. The dissent suggests that our coiiunriit in 

Ooeh l v. Sab re  Jet Room . In c . 349 l*.2d 5H5 
(A laska I960 ), supports an a lfu  n liv e  answer 
lo  (his question. W e stated that **|the legisla­
tu re ) lu s  the power by resolution to nnnul any 
agency o r department rtile i r  re jg ib ia  n.'*

house.22 Since Ihe Senate has twenty mem­
bers and the House has forty,23 these differ­
ences can be quite im|»ortnnt. The votes of 
thirty legislators arc required lo forestall a 
veto taken in joint session, while ten sena­
tors can prevent a veto if the vote is to be 
by a majority of the members of each 
house. Here, as with the differing time 
deadlines mentioned above, one may inquire 
as lo which voting method the constitution 
would impose as part of an implied general 
legislative veto power. The answer, of 
course, is that the constitution contains no 
clue. In our view, the specificity with 
which the constitution deals with the legis­
lative veto powers it docs grant leads logi­
cally to the conclusion that no other veto 
power is implied.

Ill
We are aware of only three cases which 

have decided the question whether a legisla­
tive veto is constitutional.24 They are At­
kins v. United Stales, 556 F.2d 1028, 214 
CI.CI. 186(1977), ccrL denied, 434 U.S. 1009, 
98 S.Ct. 718, 54 L.Ed 2d 751 (1978); Opinion 
o f the Justices, 96 N.H. 517, 83 A.2d 738 
(1950); and Reith v. South Carolina Stale 
Housing Authority, (ClC.P., lllh  Jud.Disl.. 
Aug. 28, 1975), rev’d on olher grounds, 267 
S.C. 1, 225 S.E.2d 847, 8-13 (197G).23

•fHowever, the constitu tiona lity  o f annulment 
was not argued in that case, and our statement 
obviously was not a judgment on this issue.

25. Tlu* Anna would add S ih b jch  %•- Wdscn. 312 
U S . 1 .61  SC t 422. 65 I. Fd 479 (1940) to thix 
list; however, the tvp r o f veto discussed there 
apparently entailed lunual law  enactment and. 
therefore, the caxe has no relevance to the 
question before iis See A tk in s v  I'm ted  
States. 556 K.2d at 1060 and n 21. In R u ik le v  
v Valeo, 424 U.S. I . 140 n. 176. 96 SC t 612. 
692 n. 176. 46 LEU  2d 659. 757 n I7G (1976). 
the H ated States Supreme Court found u on- 
tiecc- vary to  pass on the validity o f a legislative 
vetr, but Justice White in a concurmig opinion 
uu'.cated he thought it was ronxtitutinnal. 424 
U S. at 2K4 K5. 96  S Ct at 757 58. 46 L F d 2d  
a 8.38 39. Subsequently, the Court o f Appeals 
f ir the District o f Columbia avoided the same 
iisuc, C la rk  v. Vafeo. |K2 U S.App IVC  21. 559 
kVJcl 642 (O C C ir . )  (en hanc) atCd mem suh 
no in. C la rk  v. Kunnutt. 43* U S  950. 97 SC t 
2667. 53 L  Ld 2d 267 (1977). hut CucuU lodge 
MneiUnito’* fr.n*-he*? 11. • »•• !**•; •*» *'
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The New Hampshire case, Opinion o l the 
Justices. 96 N.H. 517, 83 A.2d 738 (1950), 
involved the question whether a reorganiza- 
limi statute violated the state constitution. 
The statute provided that the reorganiza­
tion plan proposed by the governor would 
become law if the two legislative houses did 
not disapprove it by concurrent resolution. 
The court concluded that the statute violat­
ed the enactment provisions of the New 
Ham|shiru Constitution:

The procedure which [the reorganization 
statute] provides is in distinct contrast to 
that contemplated by the Constitution. 
Consent is to be manifested by silence or 
adjournment, and disapproval by “concur­
rent resolution" . . . [T]he contem­
plated procedure violates the constitu­
tional provisions requiring separate ac­
tion by each house of the Legislature 
. . . lT]he act would dispense with
the "passage" of any measure, as that 
word is commonly used, and with the 
requirement of presentation lo the Gover­
nor. In a sense the act provides for a 
reversal of the democratic processes re­
quired by the Constitution, for under it 
the Governor would propose the legisla­
tive action, rather than approve or disap­
prove uf action taken. 83 A.2d at 741. 

In Keith r. South Carolina State Housing 
Authodty, (Ct.C.P., lllh  Jud.Disl., Aug. 28, 
1975), rov'd on other grounds, 267 S.C. 1, 
225 S.E.2d 847, 848 (1976), the South Caroli­
na Court of Common Pleas considered, inter 
alia, the validity of a statutory provision 
stating that regulations promulgated by the 
Housing Authority shall be "null and void 
unless approved by a concurrent resolution 
of the General Assembly at its session fol­
lowing such promulgation." The court held 
that this provision violated the constitution­
al enactment requirements because "the 
General Assembly may not |ierform a legis­
lative function by means of a concurrent

dissrn l criticising Justice White's conclusion in 
Buck ley  182 U S App D C. at 61 . 539 F 2d SI 
6B5

26. Reith v. South Caro lina S ta te  .Housing to- thorny. (Ip  i t  9.

resolution."The court also concluded 
that the provision impermissibly infringed 
on the executive's power to administer and 
enforce the laws.”  On appeal, neither rul­
ing was challenged, but the slate supreme 
court reversed on the grounds that the leg­
islative veto provision was not severable 
and, therefore, the whole act was unconsti­
tutional.”  The appellate court accepted the 
lower court’s ruling on the veto provision as 
the law of the case and did not pass on the 
issue.”

Atkins e. United States, 556 F.2d 1023, 
214 Ct.CI. 186 (1977), cert, denied, 434 U.S. 
1009, 98 S.CL 718. 54 L.Ed.2d 751 (1978) 
involved a statute empowering the Presi­
dent to make recommendations for judicial 
salary increases and transmit them to Con­
gress; the recommendations would becume 
effective after thirty days unless disap­
proved by cither House. It was claimed 
that this mechanism was unconstitutional 
because it contravened article I, section 1 of 
the United States Constitution, which vests 
the legislative power of the United Slates 
in a bi-cameral Congress, article I, section 7, 
which grants veto power lo the President, 
and the principle of separation of powers. 
The Court of Claims, en banc, in a four-lo- 
thrcc decision, upheld the statute.

Atkins is not strong authority in this 
case, for the following reasons. First, the 
majority took pains to confine its opinion in 
the narrow issue before it. emphasizing that 
Congress’ spec.al role in the establishment 
of judicial salaries shaped its reasoning and 
conclusion. Id. at 1058-60.1063, 1065, 1068. 
Moreover, the United States Constitution 
docs not contain detailed directions for leg­
islative action similar to those set forth in 
the Alaska Constitution, discussed supra, 
pp. 772, 773. Thus the Court of Claims 
was able to say, speaking of article I, sec­
tion 1 of the United Slates Constitution: ”

28. 225 SF . 2d at 848 49.

29. 225 S E 2d at B48

30. U S.Const, an . I. $ I provides:

27. Id  at 10

STATE v. A.L1.V.E. VOLUNTARY Alaska 7 7 7
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"(Tjlte clause does nnt itself, as a textural (9] The Amici argue that since the legit. 
matter, mechanically direct the manner in laturc may delegate law-making power to
which Congress must exercise the legisla­
tive power." Id. at 1062. Such a statement 
could not be made with reference to Article 
II of the Alaska Constitution. Further, the 
court stressed that no change in the low 
was accomplished by the one-House veto, 
because the President’s recommendations 
never had the effect of law. Id. at 1063. 
The court implied that for one House to 
have the authority to make such a change 
would be unconstitutional: "Nor could one 
House do anything more than preserve ex­
isting law . . ." Id. at 1064. In con--
trast, the annulment provisions of AS 44.- 
62.320(a) permit the legislature to void ad­
ministrative regulations which are in effecL 
Such regulations arc laws in every mean­
ingful sense.”  and annulling any one of 
them effects a change in the law.

IV
We turn new to n discussion of the major 

arguments uf Appellee and the Amici.

The first is that since Afk44.62.320(a) was 
passed by the first stale legislature, several 
members of which had served in the Alaska 
Constitutional Convention, and was ap­
proved by Governor Egan, who had been 
chairman of the Convention, a stronger 
than usual presumption of constitutionality 
should be applied.”  We need not pause to 
debate that point. Whatever the strength 
of the presumption might be, it will be 
overcome if the statute cannot be squared 
with a reasonable reading of the constitu­
tion. That, in our opinion, is the situation 
here.

A ll legislative powers herein granted shall be 
vested in a Congress ot the United Slates, 
which shall consist o f a Senate and House c f 
Representatives.

21. I Mezines. Stein 4  G ru ff. Administrative 
Law I  1.02(21 at 1-45 (1977): 2A Sutherland. 
Statutes and Statutory Construction 5 49.05 at 
240 (4 lh  ed. Sands 1973). which stales:

An administrative agency may be vested with 
the power to promulgate legislative Interpre­
tive rules which nave the force and effect o f 
law. Such powers must be limited by a stan­
dard. and. when exercised, the ensuing regu­
lations, I f  within 'he standards, have (he 
same e fiica ry os art original statute enacted 
by the legislature. [Footnote omi!(ed|.

an administrative agency, it follows that it 
may reserve to itself a part of the delegable 
power, and that a deligation can be made 
subject to a condition that the legislature 
may later change the terms of the delega­
tion by informal action. The answer lo this 
argument, in our opinion, is that while the 
legislature can delegate the power lo make 
laws conditionally, the condition must be 
lawful and may not contain a grant of 
power to any branch of government to 
function in a manner prohibited by the con­
stitution. The legislature is bound to act in 
accordance with the constraints provided in 
article II of the constitution. The fr-t that 
it can delegate legislative power to ilhers 
who are not bound by article II does not 
mean that it can delegate the same power 
to itself and, in the process, escape from the 
constraints under which it must operate.”

[10] To illustrate this point we may as­
sume that the legislature has the power to 
establish an independent agency which 
would have the power to disapprove of 
agency regulations. Since the agency 
would be a part of the executive depart­
ment the article II constraints on legislative 
action would not govern its functions. 
Could the legislature instead convey 10 its 
own members the power to act as such an 
agency free from these constraints? The 
answer, we think, is clearly no for that 
would amount to dual officcholding, prohib­
ited by article II, section 5.”  and would

32. The same argument was unsuccessfully 
made in B radner v. Hammond. 553 P 2d I. 4 nn 
4 & 5 (A laska 1976).

33. “ A delegation which disperses power is not 
necessarily constitutionally equivalent to one 
which concentrates power in the hands o f Ihe 
delegating agency.** Watson. C o n fe s s  Steps 
Out: A L ook  at C ongressiona l C on tro l o f  Ihe  
Executive, 63 C a l.LR ev . 983. 1067 n 430 
(1975).

34. Art. II. $ 3 provides in relevant part
D isqualifications. No legislator may hold 

any other office o r position o l profit under 
Ihe United States o r the State.

u* rjn-,it
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infringe on the executive appointment pow­
er set out in article HI, section 26.u While 
the power to void agency regulations could 
be exercised by either the legislature, or by 
an agency, when the legislature exercises 
such power it must do so while acting os a 
legislature. It mny not grant itself the 
power to act as an agency.

It might be supposed that if the legisla­
ture could condition the validity of a regu­
lation upon the subsequent disapproval by 
both of its houses by concurrent resolution, 
it could condition the same upon disapprov­
al by a committee,”  or a single legislator. 
Using the theory, propounded by the Amici, 
that a veto is merely a condition there is no 
principled distinction between these cases. 
It is therefore worth observing that most 
authorities have rejected the validity of 
laws conferring cither affirmative or nega­
tory legislative powers on individual legisla­
tors or Ic-gis* .live committees.

In Stair :x rel. Judge V. Legislative Fi­
nance Committee, 16S Mont. 470, 543 P.2d 
1317 (1975), at issue was a statute empow­
ering an interim legislative committee to 
approve budget amendments. The statute 
was held invalid. The court pointed out 
that the power to approve budget amend­
ments could be exercised by the entire leg­
islature in making an appropriation, or by 
an executive agency acting on a proper 
delegation from the legislature, but the leg­
islature could not delegate the power lo so 
act to one of its suodivisions. Id. 543 P.2d

33. Art III. 9 26  provides:
Hoards and  Comm issions When a hoard 

or commission is at tite head o f a pnncipal 
department o r a regulatory o r quasi jodicial 
ag rnry . its memhers shall be appointed Ity 
(h r governor, subject In confirmation by a 
majority o t the members ot the legislature in 
joint session, and ntav be remosed as provid- 
ed by law They sha ll be citizens o f the 
United S lates. The board c r commission 
mas i|>|Nonl a principal executive officer 
sv hen authorized by law , but the appointment 
shall he subject lo  the approval o l the gover­
nor.
See. e c . Buck ley  e. Valeo. 424 U S . 1, 118 

43. 96 SC I. 612. 68 1 -6 9 ], <0 L t d  2d 639. 744 
59 holding that Federal Elections Commission 
members were necessarily "O fficers o f Ihe 
United States" because, among other reasons, 
o f their administrative rule-making power, and

at 1321.”  The same reasoning wax em­
ployed in People v. Tremaine, 252 N'.Y. 27, 
168 N.E. 817 (1923), where the Court of 
Appeals struck down a statute granting 
certain legislative committee chairmen the 
power to disapprove of the allocation of 
lump sum appropriations to an executive 
agency. The court acknowledged that the 
legislature might itself legislate the alloca­
tion, or it could delegate the responsibility 
to an executive agency. It could not. how­
ever, delegate the responsibility to one, or 
more than one, of its members: “The Legis­
lature might make the segregation itself, 
but it may not confer administrative pow­
ers upon its members without giving them, 
unconstitutionally, civil appointments to ad­
ministrative offices. It might by general 
law confer the power of segregation or ap­
proval of segregation upon any one but iLs 
own members . . .  but the Constitu­
tion . . . makes its own members in­
eligible lo such an appointment." Id. 168 
N.E. at 822. Sec also, Stockman r. Leildy, 
55 Colo. 24. 123 P. 220, 223 (1912); Brain- 
lelte v. Stringer, 1SB S.C. 134, 195 S.E. 257, 
264 (1938). Contra, Opinion o f the Justices, 
110 N.H. 359, 266 A.2d 823 (1970).

The Appellee also argues that legislative 
oversight of administrative regulations is 
desirable and that such oversight cannot 
take place effectively if it must follow the 
path of legislation prescribed by article II. 
There are I o answers to this argument. 
First, and m •' important, the question of

Ihercforr could not h# »pjminird by C on^ ro v  
People v. Trenw ine. 252 N Y . 27. IC8 N E  Ml7 
(1029) discusstd in f r j . p 77/1

36. In fact, under AS 24 20 445(a), the Adnuin* 
trativ f Regulation Review Committee, a perma­
nent joint committee o f the legislature, is grant­
ed the power to suspend the operation of an> 
regulation adopted afte r adjournment o f Ihe 
legislature until thirty days a fte r the legislature 
reconvenes

37. Tlie p e o p le  o f A laska recently rejected a 
constitutional amendment which, lik e  the law  
struck down In Montana, was designed to vest 
ihe power to approve budget revisions in an 
interim legislative com m ittee . See A laska  
Const art. II, § I I  (proposed amend. 1973 
Supp.)

STATE v. A.L1.V.E. VOLUNTARY
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whether the legislature might perform a 
task more efficiently if it did not have lo 
follow article II is essentially irrelevant. 
Since article II applies, the question of 
whether efficiency takes primacy over other 
goals must be taken to have been answered 
by our constitutional framers. Second, at 
least according to a recent case study, the 
legislative veto has been unimpressive in 
practice. See Bruff & Gcllhorn, Congres­
sional Control o f Administrative Regula­
tion: A Study of Legislative Vetoes, 90 
Harv.L.Rcv. 1369 (1977). That study con­
cludes, essentially, that the legislative veto 
encourages secretive, poorly informed, and 
politically unaccountable legislative action. 
Id. at 1409-20. It is consequences such as 
these that the enactment provisions of our 
constitution are designed to guard against 
See discussion, supra, pp. 772, 773.

Appellee also makes an argument based 
on the doctrine of separation of powers. 
Rule-making is essentially a legislative 
rather than executive function and so, the 
argument goes, broad latitude must be af­
forded the legislature lo act as it secs fit in 
this, the core nrca of its duties. This argu­
ment is essentially inconsistent with the 
requirements prescribed in article II of the 
constitution which must be observed in the 
process of legislation. The legislature is 
not free to ignore these requirements. See, 
discussion supra, pp. 772, 773.

Appellee finds it significant that the 
Alaska Constitution contains no provision 
like that in section 7, clause 3 of article I of 
the United Slates Constitution “  which au­
thorizes the executive lo veto legislative 
resolutions, anil argues that executive in­
volvement in the enactment of resolutions 
was not deemed necessary by the framers 
of the state constitution. This point, how­
ever, docs not advance Appellee's cure. Un-

38. This clause provides
Every Order, Resolution, o r Vole to which 
the Concurrence o f Ihe Senate and House o f 
Representatives may be necessary (except on 
a question o f Adjournment) shall be present- 
ed to the President o f the United States, and 
before the Same shall lake Effect, shall be 
approved by him. o r oclng disapproved by 
him, shall be rcp.sssed by two thirds o f the 
Senate and House o f Representatives, ac*

dor the United States Constitution juint 
resolutions arc one means by which laws 
are enacted;”  they arc therefore naturally 
included among those legislative acts f'lb- 
jeet to Presidential veto. However, under 
the state constitution resolution: are not an 
alternative law enactment process, anti 
therefore there is no need to make them 
subject to an executive veto.

The Amici contend that sir.ee AS 44.62.- 
320(a) was itself passed in accordance with 
all constitutional mandates and since the 
governor had the opportunity to veto the 
statute, constitutional requirements have 
been satisfied with respect to subsequent 
acts of the legislature taken pursuant to the 
statute. In other words, by virtue of one 
enactment approved by the governor, the 
legislature can free itself, in certain in­
stances, of the constitutional constraints 
that would otherwise govern its actions. 
Such an enactment would im|>crmissihly 
preserve legislative power possessed at one 
instant in time for future periods when the 
legislature might otherwise be incapable of 
acting because of the executive veto.4’ It 
would also do away with the formal safe­
guards of article II which are meant to 
accompany law-making The requirements 
of the constitution may not be eliminated in 
this fashion

REVERSED AND REMANDED with di­
rections to enter partial summary judgment 
in favor of the stale as lo the effect of the 
concurrent resolution and for further pro­
ceedings.

BOOCHKVER, Chief Justice, with whom 
CONNOR, Justice, joins, dissenting

1 believe that the legislative power to 
annul administrative regulations by cuncur-

cording to the Rules and Lim it.tiuns pro- 
scribed in Ihe Case o f a Dill. ir .m p lu i i i 
added]

39. L'noed S ta les ev re l l e \ e v  v Stocks layer. 
129 U 5. 470. 9  S C l, 3«2. 32 L Ed 765 ( Ihs9)

40. S e t Watson. Cpftjirrss S lip s  Out. A L ook  at 
Congressiona l C on tro l o f  the Executive. 1.3 O l  
L Hev. 983 at 1067 (1975)

*-
:i
t.
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rent resolution is constitutional. In my 
opinion, the majority reasoning is fallacious 
in equating rcgulationa with laws passed by 
the legislature. The litany of constitutional 
requirements outlined in the majority opin­
ion is indeed mandated for the passage of a 
bill into law. The constitution, however, 
makes none of those requirements applica­
ble lo regulations. In fact, the constitution 
is silent as lo the practice of delegating 
authority by the legislature to the executive 
or administrative agencies for promulgation 
of regulations.1 Regulations may be pro­
mulgated without having each regulation 
confined to one subject, a descriptive title, a 
specific form of enactment clause, three 
readings on three separate days, the vote of 
each member adopting the regulation re­
corded, a majority vote of each house of the 
legislature, a public record of the vote cast, 
being subject to veto by the governor, a 
90-day waiting period before becoming ef­
fective.’ Nevertheless, the majority does 
not question the authority of the legislature 
to delegate the power to promulgate regu­
lations without these safeguards. It seems 
to me that if the legislature, in authorizing 
regulations, cannot condition that authority 
with a reasonable provision for oversight 
because the annulment of a regulation Is 
equated with repeal of a statute, then the 
regulation itself must be considered invalid 
as not having been passed with the require­
ments necessary for enacting a bill into law.

This issue was considered by this court 
shortly after statehood in Bochl s'. Sabre 
Jet Room. Inc., 3-19 P.2d 585, 588 (Alaska 
I960), wr.ere we slated:

The legislative power of the stale "is 
vested in a legislature." It is argued that 
because of this constitutional provision 
the power may not be delegated.

But such a strict theory of separation 
of powers ignores realities and the practi­
cal necessities of government. The Unit­
ed Slates Supreme Court has said that 
delegation by Congress has long been rcc-

I .  Thr constitution does authorize "(r)csu la iory . 
quasi-judicizt and temporary agencies" lo  be 
establithrd b> law . A rt. I II . 6 22. There are 
no constitutional requirements fo r promulga­
tion o f regulations.

ognized as necessary in order that the 
exertion of legislative power does not be­
come a futility, and that ncccasity fixes a 
point beyond which it is unreasonable and 
impracticable to compel the legislature to 
prescribe detailed rules. [Footnotes omit­
ted.]

One of the bases specified in Boehl for 
upholding this power ot the legislature to 
delegate regulatory authority was the iden­
tical right to annul regulations which the 
majority now finds to be unconstitutional. 
In Boehl wc slated:

It also is not essential, in order to sus­
tain the grant ot authority, that the legis­
lature circumscribe administrative discre­
tion by express tandards of action in 
order that the opportunity for capricious 
exercise of power will not exist. There is 
slight danger of that The exercise of 
the board’s powers is hedged about by 
substantial safeguards. Before the board 
may act it must conduct a public hearing 
and afford any interested person the op­
portunity to be heard, and it must then 
"consider all relevant matter presented to 
It." There is ample opportunity for judi­
cial review; for “any interested person 
may obtain a judicial declaration os to 
the validity of any regulation * * * 
Finally, there is legislative supervision. 
The legislature, which meets annually, 
may revise the statute and thus restrict 
the bounds of administrative action: it 
has the jwtier by resolution to annul any 
agency or department rule or regulation: 
and the Legislative Council, an interim 
legislative committee charged with the 
duty of making recommendations to the 
legislature, must annually review all 
agency regulations to determine if the 
legislative intent is ocing correctly fol­
lowed.

349 P.2d at 590 (emphasis added) (footnotes
omitted).

2 . AS 44 62.180 does specify th it . w ith cerium 
exceptions, regulations become effective on the 
30th day a lte r filing by the lieutenant governor.
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In my npinion, the majority misstates the 
question presented as being whether the 
legislature can exercise its legislative power 
without the usual constitutional safeguards. 
The real question is whether, having exer­
cised its legislative power, subject to all 
thnse safeguards, it may conditio' the dele­
gation of regulatory power to an executive 
agency upon a provision for legislative 
oversight I agree witir our statement in 
Bochl that the legislature has that power.

It
The advent of the industrial revolution 

vastly increased and complicated the tasks 
of legislatures. Due to limits of lime and 
specialized expertise, legislatures have 
found it impossible to prcscrilie laws ade­
quately covering the tremendously varied 
and in icatc forms of social relationships 
arising out of the proliferation of business, 
manufacturing, trade, tran.s|rorlation, com­
munication and commercial enterprises’ 
Of necessity, legislative authority hat) to be 
delegated lo administrative agencies. 
Nevertheless, both in England anti in the 
United States, efforts were initiated to 
maintain some controls over broad delega­
tions of authority.4

England has long utilized the laying sys­
tem, whereby an administrative order or 
regulation must lie laid before Parliament 
for a specified period of time before becom­
ing effective.

3. See gene ra lly  Slone, The Tsselllie lh C en tu ry  
A dm in is tra to r Explosion and A lter. 52 C a ltf L  
Rev. 513 (1964).

4. See Doisvert, A Leg is la te* Tool lo r  S u p e rv i­
s ion  o f  A dm in is tra to r Agencies The Lay ing  
System. 25 Fortlham L Rev 618 <1957): 
Schwartz, L e g is la to r Control o f Adm inistra­
t o r  Rules and  Regulations The .American E x­
perience. 30 N.Y.L'.L Rev. 1039 (1953) (he re in ­
after cited as Schwartz). Carr. Leg is 'a toe  C o n ­
t ro l o f  A dm in istrative Rules and R egu la tio n s : 
Parliam en ta ry  Supem ston  in Rniain , 30  N Y .U . 
L Rev. 1043 (1953 )

3- Schwartz, supra note 4. at 1032 33.
«. C la rk  v. Valeo. Ik }  U .SA ppD C . 21. 2h 29. 

359 F.2d 642, 649 50 (O C t i r . i  (cn tu rn -) t jm r 
Curiam ), afrd mein, suh n om . C la rk  *'. K im - 
m il. 431 U.S. 950 . 97 S.C l. 2C67. 53 L Ed 2<l 267

Parliamentary control over administra­
tive rules and regulations . . .  is 
asserted principally through provisions in 
enabling statutes tnal rules made under 
them shall be laid before Parliament 
This is customarily combined with a pro­
vision in the statute, cither that the rule 
shall nut be operative until it is approved 
by resolution, cither of both Houses or of 
the House of Commons alone . .
or that, if ."i'.hin forty days a resolution 
is passed by cither House for annulling 
the rule, the rule is to be void . . .

In the United Slates, the issue of wheth­
er a legislature can reserve to itself the 
power to disapprove administrative regula­
tions has been brewing for more than forty 
years.* The early stages of the dispute 
involved the Reorganization Acts of the 
1930's and 1940's which provided that exec­
utive reorganization plans became effective 
sixty days after transmission to Congress, 
unless within that period Congress rlisa|>- 
proved by resolution.’ Federal acts incor­
porating similar provisions have proliferat­
ed in recent years.’ Yet no federal court 
has squarely evaluated the validity of provi­
sions reserving to Congress the power lo 
disapprove administrative regulations.*

1(1
I ag ree w ith  the  m a jo r i ty  th a t the re is 

scan t case a u th o rity  on  the s j-ccific issue ill
7 . Ginnanc. The C on tro l o f  Federa l Adm inistra­

tion  by Congressional Reso lu tions jn d  Comm it­
tees. 6G H arv L Rev 5G9. 57G 82 (1953) The 
1939 and 1945 Reorganisation Acts provided 
fo r disapproval by a concurrent resolution, the 
1949 Act allowed disapproval by either House 
Id . at 579. 581.

8 . Watson. Congress Steps Out A Look at Con­
gressiona l C on tro l o f  the Executive. G3 Calif L. 
Rev. 993. 989 (1975) An appendix' to Hus 
article lists many statutes giving special effect 
lo  congressional resolutions. .Many have been 
passed in the I970 ’s and involve veto power 
over actions o f executive agencies o r the Presi­
dent. See id. at 1089-92 .ipp A.

9. Stewart. Constitution,,/tty o f  the Legislative 
Veto, 13 Ifa rvJ .Len it. 5*J3. 595 (I97G )
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the United Stales. Our court, however, has 
fuiorably discussed the legislative veto in 
Bnvhl.

ll'.e holding in Atkins v. United States, 
556 F.2J 102H, 214 CLCI. 166 (1977) (en 
ban ) [per curiam). cert, denied, 43-1 U.S. 
1009, 98 S Ct. 718, 54 LEd.2d 751 (1978), 
supports the imsitiun taken in this ijissunl. 
Atkins upheld a statute allowing either 
House of Congress to veto judicial salary 
increases recommended hy a presidential 
commission.

In Buckley v. Valeo, 424 U.S. 1, 96 S.CL 
612, 46 LEd.2<l 659 (1976), the majority of 
the United Stales Supreme Court did not 
reach the issue of whether regulations pro­
mulgated by the Federal Election Commis­
sion would become effective within thirty 
days of filing if cither House of Congress 
did not disapprove them. In his concur­
rence, Justice White did approve the over­
sight provision, stating:

I am also of the view that the other­
wise valid regulatory power of a properly 
created independent agency is not ren­
dered constitutionally infirm, as violative 
of the President's veto power, by a statu­
tory provision subjecting agency regula­
tions to disapproval liy cither lluusc of 
Congress. For a hill to become law it 
must pass both Houses and lie signed by 
the President or lie passed over his veto. 
Alsu, "Every Order, Resolution, or Vole 
lo which the Cincurrence of the Senate 
and House of Representatives may be 
necessary” is likew ise subject lo the veto 
power. Under § 438(c) the FEC's regula­
tions are subject to disapproval; but for a 
regulation to become effective, neither 
House neeo approve it, pass it, or take 
any action at all with respect lo it. The 
regulation Ix'comes effective by non- 
aetion. This no more invades the Presi­
dent’s powers than does a regulation not 
required to be laid before Congress. Con­
gressional influence over the substantive 
content of agency regulation may lie en­
hanced, but I would not view the /Kiveer 
of either Ifuusc to disapprove as cijufva- 
lenl to legislation or lo an order, resolu­
tion or vote requiring the concurrence of 
both Houses.

424 U.S. at 28-1-85, 96 S.CL at 757, 46 
L.Ed.2d at 838-39 (emphasis added) (foot­
notes omitted).

The majority cites Keith v. South Caroli­
na Slate Housing Authority, (CL C.P., 11th 
Jud. Dist., Aug. 28, 1975), rev'd on other 
grounds, 267 S.C. 1, 225 S.E.2d 8-17, 848
(1976), hut appropriately concedes that the 
Supreme Court of South Carolina did not 
reach the issue with which we are con­
cerned.

Also cited is the New Hampshire case, 
Opinion o f the Justices, 96 N.H. 517, 83 
A.2d 738 (1950), an advisory opinion on 
whether a reorganization statute violated 
the state constitution. The statute provid­
ed that the reorganization plan proposed by 
the governor would become law if the two 
legislative houses did not disapprove it by 
concurrent resolution. The court concluded 
that the statute violated the stale constitu­
tion. Id. 83 A.2d ul 741. Three of the Five 
justices felt the procedure violated the prin­
ciple of bicameralism because each house 
"has undertaken in advance to surrender to 
1'ie other its constitutional authority to veto 
or refuse assent to action taken or approved 
hy the other." Id. 83 A.2d at 741—42.

It is also significant that twenty years 
later the New Hampshire Supreme Court 
examined a statute requiring certain salary 
increases to nc approved by a legislative 
committee prior lo submission to the gover­
nor for finul approval. Opinion of the Jus­
tices, 110 N.H. 359, 266 A.2d 823 (1970) 
The court, without analysis of its earlier 
opinion, found no violation of separation of 
powers, reasoning that since the legislature 
could delegate its power to fix salaries, it 
could impose conditions upon the exercise of 
such delegated authority. Id. 266 A.2d at 
826. In conclusion, it seems to me that 
what case authority exists is more support­
ive than not of the concept of legislative 
annulment.

IV

The legislature's participation in the pro­
mulgation of regulations is within the core 
area of legislative power, formulation of

'f-.i-A rr
J M ’x .* A ,\

policy. Accord:nply. ihe legislature’s power 
to select the means of participation should 
be generously construed.10

The delegation of rule-making authority 
to executive agencies does not alter the 
basic legislative nature the function. 
Conditioning that delegation on the right of 
the legislature to review and annul regula­
tions docs not infringe on the power of the 
executive, where, as here, the annulling ac­
tion is taken at the first session of the 
legislature following promulgation of the 
regulation.11

I believe that a statute can validly condi­
tion the delegated power to enact regula­
tions by requiring that the regulations be 
subject to annulment by resolution, just as 
it could limit the effective date of the new 
regulations or the length of time during 
which they would be in force. I find no 
material difference between AS 44.62.320 
and other statutes, upheld by the United 
Slates Supreme Court, that condition the 
exercise of rule-making authority by ap-

10. W e ha\e held that when the legislature exer­
cises power with reference to an essentially 
executive function those powers should be con­
strued narrow ly. B radner v. Hammond. 553 
P.2d 1. 7 (A laska 1976). Conversely, when, as 
here, a basically legislative function is involved, 
the powers o l the legislature should be con­
strued broadly.

11. A long term scrutiny o f executive action 
taken pursuant to regulations leading to de­
layed annulment might involve legislative in­
fringement on the executive power to enforce 
laws. We are not confronted with such a ques­
tion ar.d need not pass on it because the regula­
tion here in question was annulled at the first 
legislative session follow ing its promulgation. 
We are sim ilarly not ccnfronted with an annul­
ment by a single legislator, a committee of the 
legislature, or by one house.

12. United S tates v. Rock R o y a l Co-Operative. 
Inc., 307 U S . 533. 574-78 , 59 SC t. 993. 1013
15. 83 L td . 1446. 1170-72 (1939 ) (upholding 
federal statute delegating to Secretary of Agri­
cu lture authority lo  issue marketing orders fur 
specified commodities. If approva l o f producers 
was secured). C orr.n v. W allace . 300 U.S. I. 
15-18 . 39 SC t. 379. 387 -388 , 83 L td . 441. 
4 51 -52  (1939 ) (upholding statute authorizing 
Secretary o f Agriculture to regulate marketing 
o f tobacco if tw o-third i o f growers in a market 
requested, by referendum, such action).

proval of private citizens.11 Jf private citi­
zens can exercise such power, then certainly 
the legislature should be able to exercise 
the same power.

As the majority correctly notes, there are 
two provisions in our constitution which 
deal specifically with the legislative veto. 
These are article III, section 23, concerning 
executive reorganization, which provides 
that the legislature may veto a reorganiza­
tion plan by a resolution "in joint sea-
b.jn,” 11 and article X, section 12, concern­
ing local boundaries, which provides that 
the legislature may veto by resolution local 
boundary changes proposed by an executive 
branch commission.14

The majority concludes that these two 
express provisions creating a legislative 
veto by resolution exclude the possibility of 
an implied legislative veto. They slate: 

In our view, the specificity with which 
the constitution deals with the legislative

13. The fu ll text o f article I II , section 23. pro­
vides:

The governor may make changes In the 
organization o f the executive branch o r In the 
assignment o f functions among its units 
which he considers necessary fo r efficient 
administration. Where these changes re­
quire the force o f law. they shall be set forth 
in executive orders The legislature shall 
have sixty days o f a regular session, o r a full 
session if o f shorter duration, to disapprove 
these executive orders. Unless disapproved 
by resolution concurred in by a majority o f 
the members In Joint session, these orders 
become effective at a date thereafter to be 
designated by the governor.

14. Article X, section 12. provides:
A local boundary commission o r board 

sha ll be established by law  in the executive 
branch o f the state government. The com­
mission or board may consider any proposed 
local government boundary* change. It may 
present proposed changes to Ih r legislature 
during the first ten days o f any regular ses­
sion. Ih e  change shall become elfeclive for- 
ty-five days after presentation o r at the end 
o f the session, whichever is eather. unless 
disapproved by a resolution concurred in by 
a majority o f the members o f each house. 
The commission or board, subject to law. 
m ay establish procedures whereby bounda­
ries may he adjusted by local action.
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veto powers it does (.'rant leads logically 
to the conclusion that no other veto pow­
er is implied.

Adopting the majority’s logic, however, it 
might be said with equal force that the 
delegation of any rule-making powers to 
the executive by the legislature would also 
be unconstitutional. It might be argued 
that where the constitutional drafters in­
tended to create rule-making power in the 
executive branch they created it expressly, 
with specificity, as they did in these two 
provisions, and that other rule-making pow­
ers created by statute cannot be implied.

In my view, the expression of some pow­
ers in these provisions does cot lead to the 
conclusion that the constitution forbids ei­
ther an expansion of rule-making powers in 
the executive or a denial of the legislative 
veto. The Alaska Constitution is silent on 
the question of administrative regulations. 
It does not say what powers may be dele­
gated, how rules ...ay be promulgated, or 
whether the legislature may retain a veto 
power by resolution. Presumably, these 
were questions that the constitutional 
drafters thought could best be resolved by 
the legislature.

There is an aspect of these two provi­
sions, however, that is worthy of some no­
tice. It seems significant that in the only 
two instances where the constitution docs 
make a specific grant of rule-making power 
directly to the executive, it does so with a 
power reserved in the legislature to veto 
the rule by resolution. There seems to he 
little logic to a position that maintains that 
the constitutional drafters would have sanc­
tioned the use of the resolution here, yet 
demanded the higher enactment standard 
when the legislature delegated |wwer on its 
own.

Finally, the majority argues that where a 
veto power hy resolution exists, it must also 
specify time limits, the method of voting 
and so forth. This argument is unronvinc-

IS. Th in rrn  delegates and Convention Secre­
tary (now- Judge) Thomas [). Stewart were leg­
islators in Ihe first session o ( ihe Alaska S ta le  
Legi statute

ing. Having allocated a specific rule-muk- 
i.ig power to the executive branch, it was 
appropriate for the constitutional drafters 
to define in the constitution a specific legis­
lative check lo that power. This would 
-eem to be a virtual necessity, because any 
statute that the legislature might pass to 
circumscribe these executive powers other­
wise would in all likelihood be unconstitu­
tional. But where the legislature delegates 
rule-making power by statute, the constitu­
tional drafters might well presume that the 
legislature could also design an appropriate 
system of checks and balances by statute 
law, as they have done here in AS 44.62.- 
320(a).

VI

It is also of significance that the Admin­
istrative Procedure Act, chapter 143, SLA 
1959, containing an annulment provision, 
was passed shortly after the drafting of the 
constitution at the first session of the Alas­
ka Stale Legislature. Many of the dele­
gates to the Constitutional Convention were 
among the members of the legislature.11 In 
fact, two of the more active delegates, Hel- 
lenlhal and Taylor, introduced House Bill 13 
which was enacted as chapter 143, SLA 
1959.** The bill was passed hy a House vote 
of 37 to I,”  ami by a unanimous Senate 
vote.1'

At that time, the governor of Alaska was 
William A. Egan, who had presided as Pres­
ident over the Constitutional Convention 
In signing House Bill 13 into law, Governor 
Egan delivered the following message to 
the legislature:

I am signing into law HOUSE HILL 
NO. 13, the administrative procedures 
bill. I wish to call attention lo the Attor­
ney General's statement that Section 1, 
Article VI of Chapter 1 thereuf may he 
unconstitutional in its socking to impose 
new duties on local governing bodies.

16. 1956 House Journal 52.

17. 1959 House Journal 427.

18. 1959 Senate Journal 708.
..MiTOs £-1-:

STATE v. A.I-l.V,
Cite as, Alaska,

Because of the bill's separability clause, 
however. I do not consider this flaw of 
such seriousness that the hill should not 
be signed and utilized.1’

Although the governor sajv fit to point out 
a possible constitutional problem with arti­
cle VI because it required local governing 
bodies to hold public hearings, no question 
was raised about the legislature's [tower to 
annul regulations by joint resolution."

What was said by the United States Su­
preme Court about legislation passed by 
Congress shortly after the enactment of the 
United States Constitution is apropos here: 

What, then, are the elements that enter 
into our decision of this case? We have 
first a construction of the Constitution 
made by a Congress which was lo provide 
by legislation for the organization of the 
government in accord with the Constitu­
tion which had just then been adopted, 
and in which there .vcrc, as Representa­
tives and Senators, a considerable number 
of those who had been members of the 
convention that framed the Constitution 
and presented it for ratification. It was 
the Congress that launched the govern­
ment. It was the Congress that rounded 
out the Constitution itself by the propos-

19. 1959 Senate Journal 1092.

20. See ch. M3 (ch I. art. V II, § I ) . SLA 1959.

21. Numerous other statutes enacted in recent 
legislative sessions in A laska provide fo r some 
specific legislative review function S i r  AS 
40.03.753(c) (regulations relating to o il spills); 
AS 46.40 080  (regulations relating to coastal 
rone management); AS 38 50.140 (regulations 
pertaining to land exchanges); AS 39.23 080(c) 
(regulations relating to sa lary increases). AS 
3H 00 055(a ) (m l .mil gas dispositions). Some 
regulations annulled by resolution are the fo l­
lowing: regulations relating lo  nursing home 
administrators, annulled by Senate Concurrent 
Resolution No 94 in 1976; motor vehicle in­
spection regulations, annulled by Senate Con­
current Resolution No G2 (IIC S  CSSCR). in 
1976; the prize limit regulation, annulled by 
Legislative Resolve No. 79 (House Concurrent 
Resolution No. 60 ) in 1977; school loan regula­
tions, annulled by Legislative Resolve No. 87 
(Senate Concurrent Resolution No. 3 2 ) In 1977; 
and certain regulations adopted by the Depart­
ment o f Communny and Regional A ffairs, an­
nulled by Legislative Resolve No. 95 (Senate 
Concurrent Resolution No 12) in 1977.
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ins of the first ten amendments, which 
had in effect been promised to the people 
as a consideration for the ratification. It 
was the Congress in which Mr. Madison, 
one of the first in the framing of the 
Constitution, led also in the organization 
of the government under it. It was a 
Congress whose constitutional decisions 
have always been regarded as they should 
be regarded as of the greatest weight in 
the interpretation of that fundamental 
instrument . . . This court has re­
peatedly laid down the principle that a 
contemporaneous legislative exposition of 
the Constitution, when the founders of 
our government and framers of our Con­
stitution were actively participating in 
public affairs acquiesced in. for a long 
term of years, fixes the construction lo be 
given its provisions.

Myers v. United States, 272 U.S. 52,174-75, 
47 S.CL 21, 45, 71 L.Ed. 160, 189-90 (1926) 
(citation omitted).

Finally, I note that the policy of authoriz­
ing legislative annulment of regulations is 
becoming increasingly widespread in Alas­
ka, in other states, and in the federal 
government.21 Such a practice, affording a

For a review o f laws from  o lh e r stales re la t­
ing to annulment o f regulations, see Jackson. 
Legislative Review o f Administrative Rules ar.d 
Regulations I (Ju ly  1977) (papers prepared fo r 
Southern Legislative Conference). A chart at 
the end o f P ro fessor Jackson's paper indicates 
that the follow ing states allow regulations lo  be 
annulled by means o f resolution: Alaska, Con­
necticut. Idaho. Michigan. Montana. Oklahoma. 
Tennessee, and Vermont. A New York report 
gives slightly different figures, stating that 
fourteen o f the twenty-two states with legisla­
tive review mechanisms have procedures 
which can "cause an agency rule to he promul­
gated. approved, amended, modified, or an­
nu lled " Task Force on Critical Problems. Sen- 
ale Research Service. New York S u ie  Legisla­
ture, Adm in is tra tive Ru les VVTiar is
the Legislature's R o le? , 7 (Jui.e 1976). Appel 
lan l states that eight states allow  nonstatutory 
legislative annulment— six by concurrent reso­
lution. two by one-llouse vetoes.

The states which do not allow  annulment o f 
the regulation generally provide that a legisla­
tive committee may review regulations to de- 
(ermine if they are consistent with legislative 
Intent, hold hearings on  questionable regula­
tions notify ih» Mo-, o f ‘ !* ••••vhje. nr.:l



practical means of supcni.Mnn of the broad 
delegation of legislative powers required by 
the complexities of modern society, should 
not be hastily voided.

I conclude that the legislature's annul­
ment of the cash prize regulation, pursuant 
to AS 44.62.320(a), docs not violate the prin­
ciple of separation of powers, does not pro­
vide a means by which the legislature can 
enact laws without passage of a bill, and 
does not unconstitutionally encroach on the 
power of the executive.

ALASKA CHILDREN'S SERVICES.
INC., Appellant, 

v.

Francis S. L. WILLIAMSON, Commission­
er, Department of Health and Social 
Services, and State of Alaska, Appellee.

No. 4155.

Supreme Court of Alaska.

Feb. 21, 1950.

Nonprofit corporation owning or oper­
ating residential child care facilities 
brought suit challenging ruling of Depart­
ment of Administration that Department of 
Health and Social Services was n-,i required 
to reimburse corporation for amounts by 
which actual cost increases in providing 
child care had exceeded predicted increases. 
The State of Alaska Superior Court, Third 
Judicial District, J. Justin Ripley, J., af­
firmed the ruling below, and corporation 
appealed. The Supreme Court, Connor, J., 
held that: (1) under statute providing that 
Department of Health and Social Services 
pay private, nonprofit corporation for child 
care services for children who have become 
wards of the state for expenses related

som rllm es, recommend statutory action by the 
legislature.

directly lo "full cost" of services and that 
“full cost" shall be determined by per per­
son, per day cost in preceding fiscal year 
plus a proportionate share of anticipated 
living and staff salary increment increases 
for upcoming fiscal year, corporation was 
not entitled to reimbursement for amounts 
by which actual cost increases exceeded pre­
dicted increases, and (2) statute did not 
deprive corporation of due process or deny 
it equal protection.

Affirmed.

1. Statutes 223.2(1)

Two statutes enacted at same time and 
dealing with same subject matter are in 
pari materia and should be construed so as 
to be consistent with one another and in 
such manner as to give maximum effect to 
each.

2. Infants e=>19.4

Under statute providing that Depart­
ment of Health and Social Services pay 
private, nonprofit corporation for child care 
services for children who have become 
wards of the state for expenses related 
directly to "full cost" of services and that 
"full cost" shall be determined by per per­
son, per day cost in preceding fiscal year 
plus a proportionate share of anticipated 
oving and staff salary increment increases 
for upcoming fiscal year, such nonprofit 
corporation was not entitled to reimburse­
ment for amounts by which actual cost in­
creases exceeded predicted increases. AS 
47.40.010<aX3), 47.40.040(a).

3. Constitutional Law e=»242.3(2), 278.7(1) 
Infanta e= 1 2  

Statute providing that Department of 
Health and Social Services pay private, non­
profit corporation for child care services for 
children who have become wards of the 
state for expenses related directly to "full 
cost" of services and that "full cost" shall 
be determined by per person, per day cost 
in preceding fiscal year plus a proportionate 
share of anticipated living and staff salary

For a discussion o f federal law s on the sub. 
Jecl, see note 8  supra

EVT-
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increment increases for upcoming fiscal Unalxvka. 
year did not deprive such a nonprofit corpo­
ration of due process and equal protection 
even though statute allowed DHSS to pay 
for only predicted cost increases when actu­
al cost increases had been much greater.
AS 47.40.010(aX3). 47.40.040(a); U.S.C.A.
Const. Amend. 14.

WlLLlAMSO."

Cnarles K. Cranston, Gallagher, Cranston, 
Snow, Walters St Dahl, Anchorage, for ap­
pellant.

Thomas H. Robertson, Asst. Altv. Gen., 
Avrum M. Gross, Ally. Gen., Juneau, for 
appellee.

Before RAB1NOWITZ. C. J., and CON-, 
NOR, BOOCHEVER, B'IRKE and MAT­
THEWS, JJ.

OPINION 

CONNOR, Justice.

This case presents issues of statutory in­
terpretation.

Appellant Alaska Children's Services. Inc. 
(hereinafter ACS) is a private, non-profit 
corporation 1 that owns or operates residen­
tial child care facilities in Anchorage and

1. ACS's letterhead Indicates that it was found, 
ed Jointly by  the American Daptist, American 
Lutheran, and the United Methodist Churches.

2 . The fu ll text o f  AS 47.40 010 provides: 
Purchase o f  Services, (a ) W hen the depart­
ment [DHSS] purchases services fo r  persons 
fo r  whom the state has assumed rcsponstbill* 
ty under the laws o f the state. Ihe depart­
ment shall

(1 ) adopt regulations establishing the lev- 
e ls  o f care to be provided;

(2 ) determine the rates o f  payment fo r the 
fu ll cost o f services required;

(3 ) pay a ll expenses related directly to the 
fu ll cost o f services at the levels o f  core 
required.

(4 ) n u ke  the placement o f  persons in ac- 
cordance w ith the levels o f  care provided fo r 
In the regulations.

(b ) Services o f ja ils  and other penal institu­
tions may not be fnetuded in services pur- 
chased by Hie stale in this chapter.

3. AS 47.40.040 reads in full:
Determ ina tion  o f  fu l l  cost o f  se rs ices. (a )  In 
this chapter, " fu ll cost" o f  services sha ll be 

. ..n v f hu ihe ner nerson. ner day cost In

_________ Since 1971, ACS has i roviiletl
full-time child care services for children 
who have become wards of the stale by 
"agreement" with the Department of 
Health and Social Services (hereinafter 
DHSS). There has been no written con­
tract between these parties. Rather, a 
working relationship developed that pur­
ported to follow statutory and administra­
tive guidelines for slate placement and sup- 
port of these thildrin.

The controversy that has arisen concerns 
the amount the slate must pay ACS for its 
child care services. The focus is upon two 
related statutes. The first, AS 47.40.- 
010(aX3),: slates that when the DHSS pur­
chases services for persons for whom the 
slate has assumed responsibility, it shall 
“pay all expenses related directly to the full 
cost of services at the levels of care re­
quired." The second statute, AS 47.40.- 
040(a),5 provides that the '"full cost' of 
services shall be determined by the per per­
son, per day cost* in the preceding fiscal 
year nlus a proportionate share of anticipa­
ted cost of living and staff salary increment 
increases" for the upcoming fiscal year.

DHSS has been paying ACS in accord­
ance with this second statute; that is, pay-

Ibe preceding fiscal year plus a proportionate 
share o f anticipated cost o f living and staff 
salary increment increases tor the fiscal year 
fo r  which the fu ll cost o t services, deter­
mined to be necessary by the department, is 
being dctemunrd. Child care costs fo r foster 
homes »hall be computed In the same manner 
as fo r child care and nursing home institu­
tions except that no salary costs may be 
considered.

(b ) Fu ll cost o f services does not Include 
the follow ing:

(1 ) expenses, including salaries and fees, 
incurred in raising funds;

(2 ) funds expended fo r  construction, m ajor 
equipment and other capital expenditures;

(3 ) depreciation and replacement costs o f. 
and costs o f  additions to , major p roperly  and 
equipment;(4 ) religious training and education; and

(5 ) services provided which are substand­
ard to. o r  exceed, the requirements o f the 
d rpanm enl.

4. The per person, per day cost In each Institu­
tion Is refe rred lo  as the "unit cost
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plea of not guilty, and explained the pos­
ture of the ease. Defendant complains of 
a reference, in the instruction, to Marlowe 
King which reads:

“ . . . Marlowe King is charged
as a codcfcndant in the Information 
filed by the State, hut the Court for le­
gal reasons has granted him a separate 
trial; and only Eugene Steward is being 
tried at this time. . .

Marlowe King was charged as a codcfend- 
anl in the information. It was necessary 
to explain his position in order to give the 
jury understanding of the case and the is­
sues to he tried. We see nothing prejudi­
cial in the instruction.

[28] Instruction No. 7 defined sexual 
intercourse in connection with the rape 
charge. It is a verbatim statement of PIK 
[Criminal] § 57.02 and conforms with K.
S.A. 21-350111), It is a correct statement 
of the law. (Stole v. Ragland, 173 Kan. 
265, 246 i'2d 276.)

[29] Instruction No. 17 is in the form 
of a so-called "1 adlock Jury" instruction. 
While not verbatim it closely follows PIK 
[Civil] § 10.20, which we approved in 
Stale r. Scruggs, 206 Kan. 423, 479 P.2d 
886, when given before the jury com­
menced deliberations. We find no reversi­
ble error in the giving of the instruction. 
However, we believe the better practice in 
criminal cases is to give PIK [Criminal) § 
63.12 along with other instructions before 
the case is submitted.

We find no reversible error shown by 
any contentions made concerning the 
court's instructions.

[30-32] Finally, defendant claims the 
trial court abused its discretion in applying 
the Habitual Criminal Act (K.S.A. 21- 
4504), in imposing sentence. Defendant 
says that in light of the previous sentences 
imposed on defendant in case number 
2036-CK (which apparently was the case 
involving the unrelated crimes for which 
defendant was arrested) the imposition of 
enhanced consecutive sentences for convic­
tions in the instant case constituted cruel

and unusual punishment and an abuse of 
discretion. The sentences imposed were 
severe, but the crimes committed were hei­
nous and cold-blooded. Defendant makes 
no point that the sentences exceeded per- 
missibic limits under 21—4504 and the statu­
tory sentences for each crime. In Stale r. 
Pellay, 216 Kan. 555, 532 P.2d 1289, we 
held:

"When a sentence is fixed by the trial 
court within permissible limits of the ap­
plicate statutes the sentence is not erro­
neous. In the absence of special circum­
stances showing an abuse of judicial dis­
cretion it cannot be determined on appeal 
that such a sentence is excessive or so 
disproportionate to the offense as to con­
stitute cruel and unusual punishment.” 
(Syl. (  4.)

The sentences imposed arc not so dispropor­
tionate to the heinous offenses committed 
as to constitute cruel and unusual punish- 
ment.

Defendant's industrious counsel has 
briefed thirteen points of error which we 
have carefully examined, but find no error 
shown which warrants a new trial.

The judgment is affirmed.

210 Knit. 28S 
S T A T E  o l K ansas ax re l. C u rt T. 

S C H N E ID E R , A tto rney Gen­
e ra l, Appellant,

V,
Robert F . D EN NETT . G overnor o f tbo Sta le 

o f Kaneas, et a l „  Appellees.
No. 48212.

Supremo t'nurt of Kimsn.s.
Murcia 0, 107(1.

Action in quo warranto was brought 
by Slate on relation of Attorney General 
to oust members of siatc finance council 
from exercising various powers and re-

STATE EX REL. SCHNEIDER V. BENNETT Knit. 7C7 .
I'ltoai, Kan., 

spDnsibilities placed in thcin by statute. 
The Shawnee District Court, Division So.
2, Michael A. Ilarbarn, J., entered judg­
ment in f.ivor of defendants, and plaintiff 
appealed. The .Supreme Court, l'ragcr, J., 
held that statutory powers vested in state 
finance council were not unconstitutional as 
violative of separation of powers doctrine 
insofar as they involved expenditures from 
state emergency fund and issuance of cer­
tificates of indebtedness, but that powers 
vested in council amounted lo an usurpa­
tion of executive powers hy legislative de­
partment in violation of separation doctrine 
insofar as they involved supervision and 
control over operations of State Depart­
ment of Administration and insofar as they 
involved authority to approve expenditures 
from special revenue funds in excess of 
fixed statutory limits, that (|ito warranto 
was available to oust legislative members 
of council from exercising powers and du­
ties held to he unconstitutional, that acts of 
council from time of its creation until time 
of opinion were those of dc facto officers 
binding between all persons dealing with 
council as a public body, and that duties of 
council involving supervision of Depart­
ment of Administration and its various di­
visions were to devolve upon ami he exer­
cised by governor until such time is legis­
lature adopted a new legislative plan or 
scheme.

Reversed in part and affirmed in part.

1. C onstitu tiona l Law C=»50
A strict application of separation of 

powers doclrin* i* inappropriate today in a 
complex state government where adminis­
trative agencies exorcise mail) types of 
Power, including legislative, executive, and 
judicial powers often blended together in 
same administrative agency.

2. Constitu tiona l Law  C^50
Sufficient flexibility to experiment 

and to seek new methods of improving 
governmental efficiency must he main­
tained in political system hut, at same time, 
one cannot lose sight of cvar-cxisting dan­
ger of unchecked power and concentration

M7 I'M  7*0
ot power in hands of :: single person or a 
group which separation of powers doctrine 
was designed to prevent.

3. C onstitu tiona l Law  C=58
Separation of powers doctrine docs 

not in .ill cases prevent individual members 
of legislature from serving on administra­
tive hoards or commissions created hy leg­
islative enactments.

4. Constitu tiona l Law  0= 5 8
Individual members of legislature may 

serve on administrative boards or commis­
sions where such service fall-* in realm of 
cooperation on part of legislature and there 
is 110 attempt to usurp fui:ctu«n« of execu­
tive department of govcrnmci.t.

5. C onstitu tiona l Law  C=58
Separation of powers doctrine prohib­

its individual members of Icgi-d.iitirc from 
serving on administrate c hoards or com­
missions where such service re-till* in 
usurpation of powers ui another depart­
ment by individual legislator-

6. C onstitu tiona l Law  C=50
When a statute i* challenged under 

constitutional doctrine of separation of 
powers, court must search for a usurpation 
by one department of pr.v.cr- of other de­
partment on specific fact* and circum­
stances presented.

7. C onstitu tiona l Law  0= 5 0
A usurpation of powirs under separa­

tion doctrine exists where there i- a signif­
icant interference hv one department with 
operations of other department.

8. Constitu tiona l Law  C=V )
In determining whether a usurpation 

of powers exists under separation doctrine, 
a court should consider essential nature of 
power being exercised, degree of control 
hy one department over another, objective 
sought to lie attained hy legislature, and 
practical result of blending of powers as 
shown by actual experience user a period 
of time.

9. C onstitu tiona l Law  0= 5 8
Statutory, powers vested m state fi­

nance council, insofar as they involve m i-
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pcrvision and control over operations of 
State Department of Administration and 
its divisions, amounts to an unconstitu­
tional usurpation of executive powers by 
legislative department in violation of sepa­
ration doctrine. K.S.A. 75—3701 to 75- 
3775.

10. C onstitu tiona l Law  C=5B
Statutory posters vested in state fi­

nance council, insofar as they involve ex­
penditures from state emergency fund, do 
nut amount to an unconstitutional usurpa­
tion of executive powers by legislative de­
partment in violation of separation doc­
trine. K.S.A.75-3713,75—3713a.

■ I. C onstitu tiona l Law  C=5B '
Statutory powers vested in state fi­

nance council, insofar as ll.cy involve au­
thority ol council to order issuance of cer­
tificates of indebtedness, do not amount 
to an unconstitutional usurpation of exec­
utive powers by legislative department in 
violation of separation doctrine. K.S.A. 
75-3725a.

12. Constitu tiona l Law  O G 2 ( l3 )
Statutory powers vested in stale fi­

nance council, insofar as they involve au­
thority of council to approve expenditures 
from special revenue funds in excess of 
fixed statutory limits, amount lo an uncoil- 
stilutionai delegation of legislative poster 
tviihout adequate standards or guidelines. 
K.S.A. 75-3701 to 75-3775.

13. Constitu tiona l Law  0 6 2 ( 1 ,  2)
The legislature may delegate to an ad- 

luiiiistratisc body some of legislature's 
functions where Ihe policy is fixed and 
standards are definitely established which 
determine the manner and circumstances of 
the exercise of such power.

14. C onstitu tiona l Law  0 6 2 ( 2 )
Great leeway should be allowed legis­

lature in selling forth guidelines or sian- 
dards for the exercise of legislative power 
by an administrative hotly j the use of gen­
eral rather than minute standards is per­
missible.

15. C onstitu tiona l Law 0 6 2 ( 1 3 )
Statutory powers vested in state fi-

nance council arc usurpative of separation 
of powers doctrine insofar as there arc no 
adequate legislative standards or guideline- 
lo govern council in exercise of its author- 
ity to increase fixed positions of employ, 
mcnt authorized for state agencies, to ap­
prove receipt and expenditure of federal or 
other funds not authorized by specific slat 
utcs, or to authorize state board of regent- 
to amend or change its list of fees an.! 
service activities and to expend money de­
rived therefrom. K.S.A. 75-3701 to 
3775.

16. Quo W a rra n to  0 1 3
Quc warranto was available lu oii-t 

state legislative members of state finance 
council from exercising their powers and 
duties in respect to supervision and cniitr.il 
over operations of Department of Adinii i 
tration and its various divisions insular . 
such powers and duties constitute.! a if :.,  
pation of executive powers hy logi-l..':-.. 
dcpa imcm in violation of separation i! -■ 
trine K.S.A. 75-37111 to 75-3775.

17. S la te s  0 4 9
Acts of stain finance council, from 

time of its creation until filing ot opinim* 
determining that certain powers and iluiic- 
of council constiliited art usurpation uf ex 
ecutivc powers in violation of separation 
doctrine, were those of de facto otfie-.:- 
binding between all persons dealing w — 
council as a public body composed of I1'1 
lie officers.

18. S ta le s  0 4 3
Duties of stale finance council that ■' 

solved supervision of Department of Ad­
ministration and its various divisions were 
to devolve open and be exercised by gover­
nor as head of executive department o' 
slate until such lime as legislature adopted 
a new legislative plan or scheme for coun­
cil that did not usurp executive powers. 
K.S.A. 75-37IH to 75-3775.

Syllabus by Ihe Court
I. The xepar.ilioii'uf powers doctrine 

does not in all eases prevent individual

STATE EX REL. SCHNEIDER v. BENNETT Knn. 789
C l le a i .  Kao

members of the legislature from serving on 
administrative boards or commissions cre­
ated by legislative enactments. Individual 
members of the legislature may serve on 
administrative hoards or commissions 
where such service falls in Ihe realm of 
cooperation on the part of the legislature 
and there is no attempt lo usurp functions 
of ihe executive department of the govern­
ment.

2. The separation of powers doctrine 
pi lhibits individual members of the legisla­
ture from serving on administrative boards 
or commissions where such service results 
in the usurpation of powers of another de­
partment by the individual legislators.

3. When a statute is challenged under 
Ihe constitutional dictriue of separation of 
powers, the court must search for a usur­
pation hy one department of the powers of 
another department on the specific facts 
and circumstances presented.

4. A usurpation of powers exists 
where there is a significant interference by 
one department with operations of another 
department.

5. lu determining whether or rot a 
usurpation of powers exists a court should 
consider (I) the essential nature of the 
power being exercised; (2) the degree of 
comrol by one department over another;
(3) the objective sought to he attained hy 
the legislature; and (4) the practical re­
sult of the blending of powers as shown by 
actual experience over a period of time.

6. Statutory powers vested in the state 
finance council with respect lo expendi­
tures from Ihe slate emergency fund (K. 
S.A.I975 Supp. 75-3/13 and 75-37l3a) and 
its authority to order the issuance of cer­
tificates of indebtedness (K.S.A.I975 Supp. 
/3-3725a) arc not unconstitutional as a vi­
olation of ihe separation ol powers doc­
trine.

7. Statutory powers vested in the stale 
- finance council as considered and set forth

In the opinion which involve supervision 
and control over the operations of the stale 
tkl'artmenl of administration and its divi-

, si! r.zjTfe
sicrt arc held to be an unconstitutional 
usurpation of executive powers by the leg­
islative department in violation of the sep­
aration of powers doctrine.

8 . Statutory powers vested in the slate 
finance council as considered and set forth 
in the opinion which involve the authority 
to approve expenditures from special reve­
nue funds in excess of fixed statutory lim­
it'. are held to be an unconstitutional dele­
gation of legislative power without ade­
quate standards or guidelines.

John R. Marlin, First Asst. Ally, lien., 
argued the cause, and Curl T. Schneider, 
Ally. Gen., was with him on the brief for 
appellant.

Charles X. Henson, Eidson, Lewis. 
Porter & Haynes, Topeka, argued the 
■•anse, and was on the brief for appellees.

Robert A. Coldsnow, Kansas Legislative 
Counsel. Topeka, was on the brief ,amicus 
curiae, for the Kansas Senate, Kansas 
Heuse of Representatives, and Kansas 
Legislative Coordinating Council.

PRAGER, Justice:

This is an action in quo warranto 
brought by the state of Kansas on the rela­
tion of Ihe attorney general as plaintiff 
seeking to oust members of the stale fi­
nance council from the exercise of various 
powers and responsibilities placed in them 
hy statute. Judgment was entered hy the 
district court in favor of the defendants- 
appellees denying the relief sought by the 
plaintiff. Because uf a change in the per­
sonnel of the stale finance council an or­
der has been entered by this court substi­
tuting new parlies defendant for certain 
original parlies. Sen. Ross O. Doyen, 
president of ihe Kansas senate, lias been 
substituted for Richard I), lingers who no 
longer holds that position. Sen. Wint 
Winter has been substituted (or Sen. Ross
O. Doyen, who wins formerly chairman of 
the scitaio ways and means cmnniitlce. 
Rep. John F. 11,lyes, as majority floor 
leader of the Kansas house uf rvpi esenla-
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lives Ins been substituted for Donn J. Iiv- 
crclt, who formerly held tint position. 
Rep. John Carlin, as minority floor leader 
of the house of representatives, Ins been 
substituted for Richard C. "Pete'* Lotus. 
The remaining original defendants arc 
Robert F. Dennett, governor of Kansas; 
Rep. Duane Si "Pete" McGill, speaker of 
the Kansas house of representatives; Sen. 
Joseph C. Harder, majority floor lead­
er of the Kansas senate; Sen. Jack Stein* 
eger, minority floor leader of the Kansas 
senate; and Rep. Wendell I.ady, chairman 
of the house of representatives ways and 
means committee. All legislator defend­
ants are members of the state finance coun­
cil by virtue of their legislative positions.

The questions presented in this case are 
entirely questions of law. The case must 
be determined on the basis of statutes cre­
ating the state finance council and pre­
scribing the duties and powers thereof. It 
is the position of the attorney general that 
the exercise of certain statutory duties and 
powers of the state finance council by the 
legislative members of that body violates 
the constitutional doctrine of the separa­
tion of powers and that the exercise of 
certain otlu-r statutory duties constitutes an 
unlawful delegation of legislative powers.

Cases involving alleged violations of the 
separation of powers doctrine have been 
before this court on many occasions. The 
separation of powcis doctrine was most re­
cently discussed in Leek v. Theis, 217 Kan. 
764, 539 P.2d 304. Leek involved the ques­
tion of whether K.S.A 22-3707, providing 
for senatorial approval or rejection of gu­
bernatorial appointments to the Kansas 
Adult Authority, is constitutional. Al­
though Lecl: did not involve an attempt hy 
the state legislature to have its own mem­
bers serve on an administrative hoard, 
Leek is important because it discusses in 
some detail the separation of powers doc­
trine and some of the general principles 
pertaining thereto. Like the Constitution 
of the United States, the Constitution of 
Kansas contains no express provision re­
quiring the separation of powers, but all

decisions of this court have taken i\.r 
granted the constitutional doctrine of sepa­
ration of powers between the three depart­
ments of the state government—legislative, 
executive mil judicial. The separation of 
powers do. trine was designed to avoid .* 
dangerous :ouccntration of power and u, 
allow the respective powers to lie assigned 
to the department most fitted to exercise 
them. (k'an Sickle v. Shanahan, 212 Kar. 
426, 446, 511 P.2d 223.) In Van .V.clL 
Mr. Chief Justice Fairer set forth an »\- 
ccllcnt history on the separation of power* 
doctrine which does no: need further cb.l- 
oration here.

Throughout the judicial history uf tin* 
state two basic approaches have been take*; 
toward the doctrine. Some court* ha\c 
applied the separation of powers ilnctnr.** 
strictly, refusing to tolerate the number- 
of one department performing any *!»:!•• 
traditionally assigned to a different d> p.<:* 
mcnt. A good example of this nppr**..cr :• 
that of Mr. Justice Smith in the m.ior** 
cpinion in Slate ?*. Johnson, 61 Kan. •- :. 
60 P. 1668, decided in 19mI. There Mr 
Justice Spilth declares that the Constitu­
tion of Kansas lias created three ili-tuv! 
and separate departments of government 
and that the functions of the three depart­
ments shot'J be kept as distinct am! sepa­
rate as possible, except so far as the action 
of one is made to constitute a rc t̂rai*' 
upon the action of the other to keep tavu 
within proper liojnds and to prevent ha**> 
and improvident action. At times :!•» 
strict view has been applied without *;uV 
ficatiuii to the point that if any depart::*** • 
o l government acts in any way hcvond the 
bounds of its designated power such actum 
is without jurisdiction, uucoiiMitHtuni.il and 
void.

Although the theoretical separation «*i 
powers of government was strictly en­
forced hi our early history without ipi.diti* 
cation, the more recent cases have modi­
fied the ductrinc and applied a more prac­
tical approach. In l.eek it is pointed mit 
that despite the excellent theoretical frame- 
work which various cases have construct-
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who developed the theory of separation of 

did not have any concept of theed. this court has held the reparation of 
powers of government has never existed ill 
pure form except in political theory. This 
view was taken in 1900 by Mr. Chief Jus­
tice Dostcr in his dissenting opinion in 
Stale v. Johnson. supra, where he stales as 

follows:
**. . . 1  wish to say that iti (he 

practical affairs of government there is 
not and cannot he any such thing as a 
clearly defined and complete separation 
of such powers. There :s not and can­
not be any such thing as a legislature 
which wills and ordains, and nothing 
else; a judiciary that interprets and de­
cides, and nothing else, and an executive 
that enforces, and nothing else. The 
metaphysical distinction between the 
spheres of will, judgment and action 
cannot be applied in the domain of polit­
ical science. Ir the practical affairs of 
government the distinction between legis- 
lator, judge and executioner is specula­
tive and doctrinal, rather than actual, 
and the lines of demarcation between 
them vague and fanciful, rather than 
real. There arc points at which the 
functions of the one as*imilatc so closely 
to the others as to be impos'iblc of de­
tection and separation. The most that 
can be done is to recognize the theoreti­
cal classification maJc and pi'.serve in 
general outline the distinction drawn. 
Modern political scic tee has, however, 
generally discarded th s theory (the dis­
tribution of govermnc ital powers), both 
because it is incapable of accurate state­
ment, ami because it cents to be impos­
sible to apply it with lencficial results in 
the formation of an> concrete political 
organization/" (p. Ki7, 60 I*, p. 1079.)

[1.2] In our judgment a strict applica­
tion of the separation of powers doctrine is 
inappropriate today in a complex state gov- 
ermncnt where administrative agencies cx- 
eccise many types of power including Icgis- 

£v ktive, executive, and judicial powers often 
•iT- blended together in the same adiuinistra- 
ii;Ii.\ llve aK<»cy. The conns today have conic

powers .....  ........
complexities of government as it exists to­
day. Under our system of government the 
absolute independence of the departments 
and the complete separation of jrowers is im­
practicable. We must maintain in our po­
litical system sufficient flexibility to exper­
iment and to seek new methods of improv­
ing governmental efficiency. At the same 
time we must not lose sight of the ever-ex­
isting danger of unchecked power and the 
concentration of power in the hands of a 
single person or group which the separa­
tion of powers doctrine was designed to 

prevent.

[3-6] The cases in this jurisdiction 
concerned with the separation of powers 
have involved various departments of our 
state government. In re Sims, Petitioner,
54 Kan. I, 37 P. 135, involved an imconsti- 
:miona 1 combination of executive and judi­
cial power where a statute sought to con­
fer mi county attorneys the power to com­
mit witnesses for contempt. State :*. John- 
svi. supra, held invalid a combination o l 
legislative, judicial, ami executive func­
tions in a court of visitation. Sartin 
Snell. S7 Kan. 4S5, 125 P. 47, held to lie 
valid a statute providing for the appoint­
ment of county auditors hy the district 
judges, a claimed improper delegation of 
executive pow*er to the judicial branch. 
The issue presented in the ease now before 
us involves a claimed unconstitutional dele­
gation of executive powers to the legi<la- 
live branch. It is necessary to consider 
the Kansas separation uf |»mvers eases in­
volving the legislative and executive de­
partments of government ami the general 
principles of law which have been devel­
oped therefrom. We note in particular the 

following general principles:

(I)  A statute is presumed to be con­
stitutional. All doubt* must he resolved 
in favor of its validity, ami before a 
statute may be .stricken down, it must 
clearly appear the statute violates the 
 t l.eek Theis, supra, f] 2.)
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(?) The legislature may b) statute 
provide (or the appointment of members 
o( boards or commissions created by the 
legislature. (Stale ex rel. Falser v. 
Kansas Turnpike Authority, 176 Kan. 
683, 273 P.2d'l98; Marls v. Frants, 179 
Kan. 638, 649, 29S I'.2d 316; Leek r. 
Theis, supra, |J 4.)

(3) There is no express provision of 
the Kansas Constitution which in terms 
prohibits the legislature from providing 
for the appointment of certain of its 
members to administrative boards or 
commissions or which prohibits their 
serving on such boards or commissions. 
(Stale ex rel. Falser j-. Kansas Turnpike 
Authority, supra; Stale ex rel. Aiulerson 
v. Fadeiy, ISO Kan. 652, 692. 308 P.2d 
537.)

(4) The separation of powers doc­
trine does not in all cases prevent indi­
vidual members of the legislature from 
serving on administrative boards or com­
missions created by legislative enact­
ments. Individual members of the legis­
lature may serve on administrative 
hoards or commissions where such serv­
ice (alls in the realm of cooperation on 
the part of the legislature anu there is 
no attempt to usurp functions of the ex­
ecutive department of the government. 
{Stale ex rel. Falser Kansas Turnpike 
Authority, supra; Slate ex rel. Aiulerson 
r. Fadeiy, supra, concurring opinion ot 
Mr. Justice Schrocdcr, at page 697, 3(18 
P_M 537.)

(5) The separation of passers doc- 
Irine prohibits individual members of the 
legislature from serving on administra­
tive hoards or commissions where such 
service results in the usurpation of pow­
ers of another department by the indi­
vidual legislators. (■V/tile ex rel. Falser 
v. Kansas Turnpike .'1 utliority, supra; 
Slate ex rel. Anderson r. Fadeiy, supra; 
State ex rel. Anderson r. State Of/ice 
Hiiihling Commission, 185 Kan. 563, 345 
l’.2d 674; Leek v. Theis, supra.)

(6 ) When a statute is challenged un­
der the constitutional doctrine uf separa­
tion of powers, the court must search tor 
a usurpation by one department of the 
powers of another department on the 
specific facts and circumstances present­
ed. (Leek v. Theis, supra, |i 10, 217 Kan. 
at page 805, 539 P.2d 304; Slate ex rel. 
Anderson v. Fadeiy, supra.)

[7,8] The problem, of course,.is to iv- 
termine whether or not a usurpation «: 
powers has taken place. That term ha- 
not heretofore been clearly defined. It ha- 
been suggested that to have a nsurpar-.-. 
one department of the government nun: !e 
subjected directly or indirectly to the cotr- 
cive influence of the other. (Stale ex <■,•.' 
Anderson v. Fadeiy, supra, 18o Kan. at 
page 696, 30S P?d 537; Leek v. Theis. -a- 
pra, 217 Kan, at page 807, 539 p.2d :
It seems to us that to have a usurpation • : 
powers there must be a significant inter 
fcrence by one department with the optr. 
tions of another department. In deter' :• 
*ng whether or not an unconstitutt'- 
usurpation of powers exists, there are .■ 
number of factors properly to be const !• 
crcd. First is the essential nature of the 
power being exercised. Is the power ex­
clusively executive or legislative or i« ” a 
blend of the two? A second factor i‘ the 
degree of control by the legislative ilcp"- 
mci.t in the exercise of the power. !• 
there a coercive influence or a mere c-- 
erative venture? A third consider lion •: 
importance is the nature of the olijert 
sought to be attained by the legislature- 
the intent of the legislature to couper.>tc 
with the executive by furnishing some 
cial expertise of one or more of its tr.cm- 
liers or is the objective of the legi-latttre 
obviously one of establishing its superiority 
over the executive department in an area 
essentially executive in nature? A fourth 
consideration could lie the practical remit 
of the blending of powers as shown by ac­
tual experience over a period of time 
where such evidence is available. 3Ve «•« 
not wish to imply tliht these are the only
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factors which should be considered but it 
seems to us that tncy have special signifi­
cance in determining whether a usurpation 
of powers has been demonstrated.

We turn now to the problem of deter­
mining whether there has been a usurpa­
tion by the legislative department of pow­
ers and functions of the executive depart­
ment as a result of the creation of the 
state finance council and the exercise of 
its powers and duties. To determine this 
issue we must carefully examine exactly 
what the state finance council is and what 
it docs.

The attention of this court was first di­
rected to the finance council in 1957 in 
Fadeiy. The sole issue involved in that 
case was the constitutionality of G. S. 1955 
Supp. 75-3711(4) which authorized the 
state finance council to allocate to and au­
thorize expenditures from the state emer­
gency fund as provided for in G.S.I955 
Supp. 75-3712 any 75-3713. N'o other du­
ties or functions of ihe state finance coun­
cil were challenged or considered by the 
court. In the majority opinion Mr. 
Justice (now Chief Justice) Fatzcr dis­
cussed the history of the preceding acts 
leading up to the creation of the fi­
nance council. It would be htlpful lo 
reviesv briefly that history in this opin­
ion. In 1943 the legislature established a 
state war emergency fund to be adminis­
tered by a state war emergency fund Imard 
consisting of six members—the governor, 
lieutenant governor, slate auditor, speaker 
of the house, and chairmen of the ways 
and means committee of the senate and of 
the house of representatives. (Ch. 2P7, I-. 
I’M.).) The statute was a product of the 
emergency created by World War II. 
Section 3 provided that while Ihe Vniled 
Slates was engaged in hostilities with any 
loreign nation and an longer, such board, 
by unanimous vote of all uf its members, 
was authorized and empowered to make al­
locations to and authorize expenditures by 
various state agencies from the state war 
emergency fund for two purposes: (I) 
preservation uf the public health and pro­

to r »—liw

lection of persons and property from ex­
traordinary conditions arising out of the 
war and which were not foreseen at the 
time appropriations were made by the reg­
ular session of 1943; (2) repair or tempo­
rarily replace buildings or equipment 
owned by Ihe state and destroyed or dam­
aged by sal-otagc, fire, wind, tornado or act 
of Cod if such building or equipment was 
absolutely necessary to the continued func­
tions of Ihe particular state agency using 
the same. The council could act only by 
unanimous vote of all of its members. 
Following the end of World War II the 
legislature in 1947 created in lieu of the 
state war emergency fund a state emergen­
cy fund.. A state emergency fund hoard 
was created to make allocations to and au­
thorize expenditures front the state emer­
gency fund. What had originally been de­
signed as a fund to lake care of emergen­
cies arising in war time had now become a 
permanent part of the Kansas governmen­
tal scheme.

At its 1953 regular session the legisla­
ture repealed all laws relating to the state 
emergency fund anil the stale emergency 
fund board and created the stale depart­
ment of administration consisting of a 
budget division, an accounts and reports 
division, a purchasing division, a personnel 
division, and the state finance council. (I- 
1953, Ch. 375; G.S.I955 Supp 75-3791 lu 
75-3904.) Thus Kansas became one of the 
states which sought to cffeit administra­
tive reorganization through a department 
of administration. This plan assumed that 
the governor would be able to control and 
coordinate the numerous state agencies by 
the judiciuus supervision, auditing, and 
inspection of a central department, ily 
controlling budget estimates and by conlin- 
nous management audits, preaudits of fi­
nancial transactions, centralized purchas­
ing, and Ihe recruitment, supervision, and 
direction of civil service personnel, the 
governor through his appointed director uf 
administration, would presumably be able 
to direct the whole operation of the execu­
tive department of the slate government.
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The Mate titmice council was created as a 
legislatively oriented council to approve the 
rules and regulations of the department of 
admini'tration and thereby to check the 
power of the governor to coordinate the 
actiulies of state agencies.

The lw>ic provisions of the 195.1 act rc- 
ut.uii in effect today and may he found in 
K.S.A. 1975 Supp. 75-3781 through "5-3775. 
In 1957 when Faddy was decided the 
coun.d consisted of six members—( 1 ) the 
goicrttor, who was designated as chairman, 
t i l  the lieutenant governor, (3) the presi­
dent pro tern of the senate, (4) the speaker 
of the hou»e of representatives, (5 ) the 
chairman of the senate committee on ways 
and means and (0 ) the chairman of the 
house committee on ways and means. The 
general powers and duties of the state fi­
nance council were provided for in G.S. 
1955 Supp. 75-3711, which is quite similar 
to our present statute, K.S.A.1975 Supp. 
75-3711. Suffice it to say the finance 
conned was granted broad powers to excr- 
cisc control over the operations of the de­
partment of administration. In 1972 im­
portant changes were made in the depart­
ment of administration. (LI972, Ch. 
332.) The slate finance council was con­
tinued in existence and was declared "at­
tached to the department of administra- 
lion** (75-37(18a). Its membership consist­
ed of the same six members which it had 
under the 1°53 act. Except in eases where 
oilier conditions and limitations were pre­
scribed by statute, the chairman and four 
or more other member: of the state fi­
nance council were declared to constitute a 
quorum and a majority vote of all mem­
bers of the state finance council governed. 
(75-3711.) The two exceptions to the ma­
jority sole proMsion involved aatiou* taken 
hy the council with respect to the state 
emergency fund (75-3713) and actions au­
thorizing the state board of treasury exam­
iners to issue certificates of indebtedness 
(75-37J5a), kith of which required the 
unanimous vote of all members of the fi­
nance council. In 1974, K.S A. 75-3708 
was amended lo enlarge the state finance

council to its present nine members—the 
governor and the eight members who con­
stitute the leadership of the Kansas legisla­
ture. Today the governor has one vote 
and the legislative members have eight 
votes.

In the petition filed in this rase by the 
attorney general reference is made to nu­
merous statutes involving the powers and 
duties of the state finance council. K.S.
A.1975 Supp. 75-3711 provides that, in 
general, but not by way of limitation, the 
state finance council shall:

(1) Hear and determine appeals by 
any state agency from final decisions or 
final actions of the secretary of adminis­
tration or the director of [computer 
services).

(2) Approve, modify and approve or 
reject proposed rules and regulation- 
submitted by the secretary of administra­
tion as provided in K.S.A. 75-37 <» a* 
amended.

(3) Make allocations to. and approve 
expenditures hy a stale agency, from any 
appropriations to the state finance coun­
cil for that purpose, of funds for unan­
ticipated and unbmlgctcd need4, under 
conditions and limitations prc'cri’ eJ *•>' 
the legislature.

(4) Exercise powers and |*r:orr: 
functions specified for the state finance 
council by the Kansas civil service ac: * r 
by other laws.

A number of other statutes «pec!: c.. ‘> 
vest the state finance council with 
tional powers and duties. The state fi­
nance council is vested hy law with the au­
thority lo fix or approve the compensation 
to he paid to a large number of officers 
and employees of the executive department 
of government. The state finance council 
is required to fix the annual salaries of the 
adjutant general (48-283), the executive 
secretary of the state hoard of healing arts 
(65-2878), and the employees of the bicen­
tennial commission (73-1501). The record 
refers to 71 state off jeers and employees
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whose annua! salary or compensation must 
be appro veil by the state finance council.

The state finance council exercises con­
trol and authority over the state depart­
ment of administration as a whole, flic 
council must approve any and all rules and 
regulations with respect to the manner of 
performance of any power or duty of the 
department and the execution of any busi­
ness of the department and its relations to 
and business with other state agencies. 
(K.S.A.1975 Supp. 75-37n6.) The finance 
council may hear and determine appeals hy 
any state agency from final decisions or fi­
nal actions of the secretary of administra­
tion or the director of computer services. 
(K.S.A.1975 Supp. 75-3711(1).) All reg­
ulations promulgated by the director of the 
division of accounts and reports pertaining 
to old-age and survivors insurance for pub­
lic employees are made subject to approval 
of the state finance council (75-3749): 
The finance council must approve all rules 
and regulations adopted by the director of 
architectural services pertaining to uni­
form standards for mobile homes and 
recreational vehicles. (K.S.A. 1975 Supp.
75-1220[c).) Under K.S.A. 19/5 Supp. 75- 
4330 the state finance council must ap­
prove memorandum agreements resulting 
from labor negotiations involving state em­
ployees as a condition precedent to the ef­
fectiveness of such agreements.

The state finance council exercises ex­
tensive power and authority over the ad­
ministration of the Kansas civil service act 
and the division of personnel. The council 
must approve all r  lcs and regulations pre­
pared by the director of the division of 
personnel for carrying out the provisions 
of the Kansas civil service act (75-3746). 
Assignment to classes of all positions in 
the classified exempt service of the Katyas 
civil service act and the assignment of 
classes to salary ranges arc made a duty of 
the director of personnel but such assign- 
nicnts cannot become effective until ap* 

; proved by the council (75-2938). The 
director of personnel is required to prepare

W  plan which shall include a schedule

of salary and wage ranges and steps, 
which must be approved hv the finance 
council |75-293S[3j). The finance cci:nc:I 
must approve regulations adopted by the 
secretary of administration relating to tl;* 
hearing of appeals by the Mate civil service 
commission. The council must .approve all 
regulations pertaining to the furnishing of 
hoiKing, food, and other maintenance to 
state employees t75-2°61aj. It is clear 
that these statutes vest in the state finance 
council the power to control operations of 
the division of personnel.

The state finance council exercises ex­
tensive power and authority over the func­
tions and responsibilities of the division of 
the budget. K.S.A.1975 Supp. 75-3714a es­
tablishes as a part of the department of 
administration, a division of the budget 
whose administrative head is the director 
of the budget. The secretary of adminis­
tration is empowered to adopt an allocation 
system on the advice of the budget director 
when it appears that for any fiscal year 
the resources of the general fund or any 
special revenue fund arc insufficient to 
cover appropriations for that year. Agen­
cies affected by decisions of the secretary 
of administration regarding the allotment 
system may ask for a review of such deci­
sion by the state finance council whose de­
cision controls (75-3722). In addition the 
finance council may grant authority to any 
state agency to transfer a part of any item 
appropriated to such agency to any other 
item of its appropriation. (K.S.A.1975 
Supp. 75-3726a.)

Other miscellaneous powers of the state 
finance council arc worthy of mention. 
The secretary of corrections is directed to 
provide employment opportunities, work 
experiences, and educational or vocational 
training for all inmates capable of benefit­
ing therefrom, and is authorized to grant 
each inmate as a reward for such employ­
ment an amount which shall be set hy the 
state finance council hut not less than 25 
cents. (K.S.A.1975 Supp. 75-5211.) Ihe 
finance council exercises control o\er the 
director of architectural services in that in
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(lie event of disagreement between the 
director of architectural services and the 
administrative head of any state agency re­
lating lo plans, specifications, and con­
tracts involving Ihe construction or repair 
of public buddings, the secretary of admin­
istration is required to submit such dispute 
to ihe state finance council and its decision 
shall lie final. (K.S.A. 75-37-41; K.S.A. 
1975 Supp. 75-1702b.) The finance coun­
cil also has authority tn establish limita­
tions on the allowance of moving expenses 
made to new- professional employees by any 
state agency. (K.S.A.1975 Supp. 75-3219.)

As indicated above two functions of the 
state finance council require the unanimous 
approval of all nine members of the coun­
cil. K.S.A.1975 Supp. 75-3725a provides in 
substance that whenever it shall appear 
that the estimated resources for any fiscal 
year in the state general fund are suffi­
cient to meet in full the estimated expendi­
tures for that fiscal year, but the estimated 
resources in the state general fund in any 
month or months of such fiscal year arc 
insufficient to meet in full the estimated 
expenditures for such month or months, 
the finance council may by unanimous vote 
order the stale board of treasury examin­
ers to issue a written certificate of indebt­
edness subject to redemption from the stale 
general fund within 60 days. K.S.A.19/5 
Supp. 75-3713 authorizes the state finance 
cnuncil by unanimous vote of all its mem­
bers to make allocations to and authorize 
expenditures by state agencies from the 
state emergency fund in the event of ex­
traordinary emergency conditions specifi­
cally set forth in the statute. In addition 
by unaniniiiiis vote of all its members the 
finance council is authorized to make loans 
or grants of funds in the stale emergency 
fund to political subdivisions where public 
buildings or equipment arc damaged or de­
stroyed. t K.S.A.1975 Supp. 75-3713a.)

l-'iually the stale finance council is given 
extensive power and authority over the 
transfer and expenditure of public inniirys. 
Under various appropriation nets enacted 
in 1975 it is provided that tqioii "written

application to the governor and approval 
by the slate finance council expenditures 
from special revenue funds may exceed the 
amounts" specified in these acts. Citcil as 
examples by the attorney general are I-m s 
of 1975, Ch. 8 . § 51; Ch. 9. § 10; Ch. In. $ 
14; Ch. 13. § 10; Ch. 14, § 12; Ch. 15. § 
49; Ch. 18, § 54; Ch. 20, § 9; Ch. 21, 5 5; 
Ch. 22, § 5; Ch. 23, § 15; Ch. 24, § 1 1 ; 
Ch. 25. § 7: Ch. 26. § 27; and Ch. 27. $ 
14. Furthermore, in the appropriation uf 
moneys to state agencies unencumbered 
lialances are commonly reappropriatnl 
from the state general fund with the provi­
so that expenditures therefrom may not 
exceed specified amounts except upon ap­
proval of the finance council. (LI975. Cli. 
9. § 5(a).) Some appropriation acts also 
provide that the number of full-time and 
regular part-ti-.ie positions which may bv 
paid from appropriations for specific agen­
cies are fixed by law subject to approval 
of the state finance council to exceed tin- 
specified limitations. See for example. 
Laws 1975, Ch. 10, § 13. The state board 
of regents is authorized with the approval 
of the state finance council to amend lists 
of restricted fees and service activities, re­
ceipts from which arc appropriated by law. 
(Ch. 14, § 3[fi],) K.S.A.I975 Supp. 75- 
3711a provides that any state agency «W 
t 'hcn.isc specifically authorised by law 
may, with the approval of the state finance 
council receive grants of money and funds 
appropriated under any federal act nr from 
any other source. The statute provide* 
that such a state agency may with the ap­
proval of the stale finance council, con­
tract with and receive, and/or spend or 
transfer moneys from other state or feder­
al agencies. This statute has no applica­
tion to funds specifically authorized in he 
received and expended hy any statute.

|9] All of the powers and duties of the 
finance council which arc set forth above 
are challenged in this action hy the attor­
ney general either as a usurpation of exec­
utive powers l»y the legislature nr on the 
basis that they constitute a delegation "I 
legislative powers- to the state finance
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council without sufficient legislative stan­
dards or guidelines. It is obviously a dif­
ficult task to classify these powers as exec­
utive or legislative and to determine which 
powers may constitutionally be exercised 
by Ihe stale finance council and which may 
not. We have concluded that the statutory 
powers and duties granted to the state fi­
nance council to supervise the operations 
of the department of administration and its 
various divisions are purely an exercise of 
executive power. In particular we hold 
the following duties or powers to be essen­
tially executive or administrative in na­

ture:

(1) The power to fix or approve the 
compensation paid to state officers and 

employees:

(2) Certain powers under the civil 
service act, such as the adoption of rules 
and regulations for carrying out the act, 
approval of assignment of positions in 
the civil service to classes, and the as­
signment of classes to salary ranges, 
approval of the pay plan containing a 
schedule of salary and wage ranges and 
steps, approval of terms upon which

• state agencies may furnish hous­
ing, food service and other employee 
maintenance to state officers and em­
ployees in the civil service, and (he de­
termination of the cost and value of sue!" 

benefits;

(3) The determination of appeals hy 
state agencies from actions hy the secre­
tary of administration in the allotment 
of the general fund or special revenue 
funds when insufficient to cover appro­
priations from such funds;

(4) Determination of the amount, not 
less than 25 cents, to be credited hy the 
secretary of corrections to inmates for 
employment; ‘

(5) Resolution of disputes between the 
director of architectural services and the 
head of a stale agency over construction 
of buildings, major repairs, or improve-

.Sltl'-MTSS
meats authorized hy the legislature for 

the state agency;
(6) Setting of limitations on payment 

of moving expenses of state employees;

(7) Approval of rules and regulations 
governing operations of the department 
of administration and each of its divi­

sions;
(8 ) Determination of appeals by state 

agencies from decisions of the secretary 
of administration or director of comput­
er services;

(9) Ajproval of rules and regulations 
to carry out the uniform standard code 
for mobile homes and recreational vehi­

cles;
(10) Approval of the transfer hy a 

state agency of a part of an appropriated 
item to any other item of its appropria­

tion.
All of these powers concern the day-to-day 
operations of the department of adminis­
tration and its various divisions. The vest­
ing of such powers in the state fin.'nee 
council in our judgment clearly grants to a 
legislatively oriented body control over the 
operation of an executive agency and con­
stitutes a usurpation of executive power by 
the legislative department. All of the pow­
ers and functions set forth above are con­
trolled by a majority vole of the nine- 
member finance council, only one of whom, 
the governor, is a member of the executive 
department. It is true that only the gover­
nor, as chairman, has the authority to call 
meetings of the finance council and that 
the governor has the power to set the 
agenda for niy meeting. The trouble is 
that the governor has no real choice except 
to call a meeting of the state finance coun­
cil since the department uf administration 
cannot really function unless its rules and 
regulations are approved and made effec­
tive and unless intradepartmental disputes 
can be finally determined. The legislature 
has by these statutes placed the state fi­
nance council, a body controlled by legisla­
tors, at the apex of the administrative



798 Kan. 547 PACIFIC REPORTER, 2d SERIES
structure o l the state department of admin­
istration in a position where it exerts, hoth 
directly and indirectly, a coercive influence 
on that executive department. We, there­
fore, hold that all of the executive powers 
specifically set forth above may not consti­
tutionally be performed by the state fi­
nance council with its present membership. 
Admittedly the legislature could have en­
acted statutes dealing with the subject mat­
ter delegated to the finance council. Rut 
it failed to do so. It chose to enact a law 
in general terms and conferred the power 
to execute it upon an administrative board 
in the executive department. Having done 
so the legislature could not constitutionally 
vest the power to execute the law in a 
lioily controlled by individual legislators. 
Ill so doing it violated the doctrine of the 
separation of |toners.

(10) The powers exercised by the state 
finance council with respect lo expendi­
tures l.-om the state emergency fund (K.
S.A.1975 Supp. 7 i-5713: 75—3713.1) we up­
hold as a cooperative effort between the 
executive department and Ihe legislative 
department of the state. The powers 
granted there may be exercised only for 
the limited purposes specifically set forth 
in the statute. They arc concerned with 
extraordinary conditions involving the pub­
lic health or the protection of persons and 
property and were granted to insure 
prompt state action in the event of a major 
disaster. The powers of the finance coun­
cil in relation to the state emergency lund 
were fully considered and upheld in Slate

Padcly, supra. In view ef the (act that 
such powers can be exercised only by the 
unanimous vote of the finance council we 
cannot say that the exercise ot such pow­
ers by the council constitutes a usurpation 
of executive power.

[ I 1J We have also concluded that the 
power of the state finance council hy 
unanimous vole to order the slate hoard of 
treasury examiners to issue a certificate of 
indebtedness under the limitations specifi­

cally set forth in K.S.A 1975 Supp. 75- 
3725a may constitutionally be exercised by 
the finance council. The legislature has 
established clear guidelines for the exercise 
of this power. Because the exercise of 
this power involves the creation of a debt 
of the state, we view this power as so 
closely related to the exercise of legislative 
power that in our judgment such power 
can he upheld under the circumstances 
Since the action of the finance council 
must he unanimous, it cannot act without 
the approval of the governor. We, there­
fore, hold that the exercise of such power 
hy the state finance council does not con­
stitute a usurpation of executive power by 
the legislative department. We wish to 
emphasize that this power is upheld as not 
being in violation of the constitutional doc­
trine ol separation of powers. We haic 
not considered its validity with respect to 
any other constitutional provision.

[12] There remains for our considera­
tion the constitutionality of the powers and 
authority vested hy statute in the state fi­
nance council over the transfer and ex­
penditure of public moneys. As pointed 
out heretofore the legislature in 1975 en­
acted a number of appropriation acts 
which delegated to the finance council 
broad powers to authorize expenditures 
from special revenue funds which exceed 
the limits of expenditures authorized lay 
statute. Under each of these acts appro­
priations arc made lo various excititivc 
agencies from the state general fund and 
expenditure limitations arc specifically es­
tablished for each agency. The appropria­
tion act then contains a provision usually 
in the following language:

"Upon written application of the gov­
ernor attd approval of the state finance 
council, cxp'nditures Irom special funds 
may cxccc.l the amount specified in thi« 
act where sw-h excesses are the result of 
circumstances which could not reasona­
bly have been foreseen when the legisla­
ture was in session."

STATE EX REL. SCHNEIDER v. BENNETT Kan. 799
CUCDS. Kan.,

We have concluded that the attorney gen­
eral is correct in his position that such 
statutory enactments confer upon the state 
finance council the power to amend the 
provisions of appropriation acts and to au­
thorize expenditures hy the executive de­
partment in excess of limitations specifi­
cally fixed hy the legislature with no ade­
quate standards or guidelines to control (he 
finance council in tiic exercise of its dis­
cretion.

[13,14] We agree with all parties that 
the appropriation of nionzy and the setting 
of limitations on expenditures hy state ex­
ecutive agencies constitutes an exercise of 
legislative power. We further agree that 
the legislature may delegate to an adminis­
trative body some of the legislature's func­
tions where the policy is fixed and stan­
dards arc definitely established which de­
termine the manner and circumstances of 
the exercise of such power, (llca rj of Sa- 
lanla v. Grant County Planning Board. 195 
Kan. 640, 403 P.2d 655.) Great leeway 
should be allowed the legislature in setting 
forth guidelines or standards and the use of 
general rather than minute standards is 
permissible. We recently spoke to this 
question in Stale cx rel. f)ix Slate 
Board of Education, 215 Kan. 551. ’27 P. 
2d 952 where we stated:

" . Our cases clearly iccog-
nize that the legislature may delegate a 
legislative function when constitutional 
authority for the delegation is present 
and the statutory delegation is circum­
scribed by sufficient legislative guide­
lines to cover the nature and extent of 
the legislative function intended to he 
delegated. , . ."  (p. 554, 527 P,2d
p. 955.)

Under the statutes now before us the only 
standard or limitation on the power of the 
state finance council lo approve expendi­
tures from special revenue funds in excess 
of fixed statutory limits is "where such ex­
cesses are the result of circumstances 
which couM not reasonably have been fore­

s t ; P Id  ;s«
seen when the legislature was in session.” 
In our judgment this vague standard is in­
sufficient to satisfy the constitutional re­
quirement that the legislature may not del­
egate legislative power unless adequate 
standards arc established which determine 
the manner ar.u exercise of such power. 
There arc no standards which limit the fi­
nance council as lo the amount or the sub­
ject matter of the expenditures which it 
may authorize. The power to approve 
such expenditures may well involve m il­
lions of dollars ol state money. Wc note 
for example that the annual report of the 
Division of Accounts and Reports of the 
Department ol Administration for the fis­
cal year ending June 30, i975, shows a to­
tal balance in the special revenue funds in 
excess of SlM.nnO.OOO.

(15) We have likewise concluded that 
there are no adequate legislative standards 
or guidelines tu gtiiem the finance council 
in the exercise of its authority to increase 
the fixed positions uf employment autho­
rized for state agencies, ur to approve th'* 
receipt ami expenditure of federal or other 
iunds not authorized by specific statutes, 
or to autliurirc the stale hoard of regents 
to amend or change its list ol fees and 
service activities and lo expend the moneys 
derived therefrom.

Under the powers granted hy these’ ap­
propriation acts the finance council is in 
practical effect set up as a little legislature 
with the power to appropriate and autho­
rize the expenditures id slate moneys. In 
our judgment this unrestricted grant of 
power to the state finance council consti­
tutes a delegation ol legislative power 
without adequate standards or guidelines. 
Such a delegation of legislative power is 

unconstitutional.

[16-18] From what has been said it is 
evident that the plaintiff is entitled tu 
judgment uusting the legislative members 
of Ihe state finance council from the exer­
cise of all of their powers and duties con-
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ccrm'ng the supervision or the operations 
of the department of administration and its 
various divisions which we have held con­
stitute a usurpation of executive power by 
the legislative department in violation of 
the separation of powers doctrine. The 
validity of the actions of the state finance 
council since its creation in 1953 may be 
questioned. It is the judgment of the 
court that from the time of its creation in 
1953 until the filing of this opinion Ihe 
acts of the state finance council were those 
of de facto officers binding between all 
persons dealing with the finance council as 
a public body coni|>oscd of public officers. 
{Stale ex rel. Anderson v. State Office 
Building Commission, 185 Kan. 563, 345 
l’.2d 674.) It is further the judgment ot 

. this court that upon the filing of this opin­
ion the duties of the state finance council 
involving the supervision of the depart­
ment of administration and its various di­
visions shall devolve U|>on and be exercised 
by the governor as the head of the execu­
tive department of this state until such
time as the legislature shall by statute
adopt a new legislative plan or scheme.

We further hold that the state finance 
council as presently constituted may con­
tinue lo exercise its powers and duties to 
authorise Ihe issuance of certificates of in­
debtedness under the provisions of K.S.A. 
1975 Supp. 75-3725,1 and to make alloca­
tions lo and authorise expenditures by
state agencies from the state emergency
fund as provided for in K.S.A.I975 Supp. 
75-5713 and 75-37l3a.

finally, we hold that upon the filing of 
this opiueon the power and authority of the 
state finance council over the transfer and 
expenditures of public moneys which have 
been considered and declared to be invalid 
and unconstitutional in this opinion may no 
longer be exercised undrr existing statutes.

The judgment uf the district court is re­
versed in part and a (firmed in part in ac- 
cordauc with the views expressed in this 
opinion.

t-’ IO  K u o . U S  
Louts B A R T L E T T , fa th e r , and he ir at law , 

o t D ean  L .  B a r t le t t ,  Deceased, et 
a t . .  P la in t i f fs , 

v.

D A V IS  C O R P O R A T IO N . Appellant.
Marinos H E E R S C H E , d /b /a  W ich ita  Big 

R iv e r S a n d  C om pany , Appellee, 
v.

IOWA M U T U A L  IN S U R A N C E  COM PANY
OF H e W IT T . IO W A , a corporation , 

e t  a l „  Appellees.
N o . 47BS8.

■'uprenii' C o u r t  o f  Kansas .
M a rc ! I  C, 19TG.

Plaintiff brought wrongful death ac­
tion against defendants, the owner and the 
operator of a sand and gravel pit, and the 
owner filed a cross petition against the op­
erator for indemnity. After the cross peti­
tion for indemrity was dismissed and judg­
ment was entered in favor of plaintiii. the 
Supreme Court, 204 Kan. 392, 462 I’.2d 
763, affirmed the wrongful death judg­
ments against the defendant and reversed 
and remanded the dismissal of the owner’- 
cross claim for indemnity against the oper­
ator. The Sedgwick district Court, Robert 
T. Stephan, J„ after initially entering 
judgment for the owner and against the op­
erator. vacated si'rch judgment upon motion 
for revision of judgment, and entered 
judgment in favor o f the operator, finding 
that ihe owner was not entitled to indemni­
ty, and the owner appealed. The Supreme 
Courl, Kaul, J., held that previous decision 
of Supreme Court remanding case to Ihe 
trial court for •’ -gmiination with respect 
to indemnity is- was not res judicata on 
such issue and ..at indemnification of the 
owner was provided by indemnity provision 
in contract under which owner retained 
only a royalty interest in sand and gravel 
removed from his land, lint was not al­
lowed to carry on any independent opera­
tions on the premises, and under which the 
operator agreed to conduct operations in a

BARTLETT Y. DAVIS CORPORATION Kan. 801
Cite as. Kan

proper anil careful .uatiucr and to comply 
with all laws ar.d regulations of any mu­
nicipal or governmental body which could 
affect derations on the premises.

Reversed and remanded with direc­
tions.

1. Appeal and E rro r C = I0 9 7 ( I )
When a second appeal is brought to 

the Supreme Court in the same case, the 
first decision is Ihe settled law of Ihe case 
on all questions involved and settled in the 
first appeal and reconsideration will not be 
given to such questions.

2. Appeal and E rro r C = > II9 4 ( I)
When Ihe Supreme Court, upon ap­

peal, merely reverses a district court in 
connection with its ruling on a motion to 
dismiss or for summary judgment, and no 
judgment is directed, the effect of the de­
cision of the Supientc Court is the same, 
for purposes of further proceedings in the 
district court, as if the district court had 
made the correct ruling in the first in­
stance, cxcepl, that th district court has 
no authority to change or modify the rul­
ing made by the Supreme Court.

3. Appeal and E rro r O l  194 (1 )
Prior decision of Supreme Courl in 

same case in previous appeal, in which 
case was remanded for consideration of 
whether owner ol land was entitled to in­
demnity from operator of sand and gravel 
pit located on owner's land, was not res ju­
dicata with rctpcct to such issue w here the 
Supreme Court did not direct judgment on 
the indemnity issue and decided to remand 
case on unrelated point.

4. Indemnity C=>6.l(l)
Generally, a contract of indemnity will 

not be construed to indemnify the indemni­
tee against losses resulting from his own 
negligent acls unless such intention is ex­
pressed in clear and unequivocal terms, or 
unless no other means can he ascribed 
thereto.

s o  r  n - s i

SIT P.Sil HOO
5. Indemnity C=G

The contract of indemnity is construed 
in accordance with the general rules for 
the construction of contracts.

6. Indemnity <7=6
The cardinal rule in construing a con­

tract of indemnity is to ascertain the inten­
tion of the parties and to give effect to 
that intention if it can be done consistently 
with legal principles.

7. Indem n ity C=>8.l(l)
While th: intent to indemnify against 

the results of an indemnitee's negligence 
must be clear to enforce an indemnity 
agreement, it is not necessary that an in­
demnity agreement contain specific or ex­
press language covering, in so many words, 
an owner's negligence if the intention to 
afford protection clearly appears in the 
contract, the surrounding circumstances, 
and the purposes and objects of the par­
ties.

8. Indem nity C=>8.l(l)
Where the indemnitor has possession 

and control of the work or premises and 
the owner docs not maintain independent 
operations on the premises, a contract of 
indemnity is generally construed to cover 
passive negligence of the owner.

9. Indemnity C = 8 .l (2 )
Inclusion of provision in indemnity 

agreement requiring that operator of sand 
and gravel pit carrying liability insurance 
naming owner of the premises as Ihe in­
sured supported conclusion that operator 
and owner intended indemnification of the 
owner for loss occasioned by failure of the 
owner to comply with city ordinance re- 
quiring fence around sand anil gravel pit.

10. Indem n ity C = 8 .l (2 )
Indemnification agreement between 

owner of land and operator of sand and 
gravel pit on land, which was contained in 
lease contract giving operator exclusive 
right to enter and occupy land and givi.ig 
owner only a royally interest in sand and 
gravel removed and which expressly re-
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case is strong, and t) « defendant is sub­
ject to impeachment by other means, a 
prosecutor might elect not to use an ar­
guably inadmissible prior conviction___
Because an accused’s decision whether to 
testify seldom turns on the resolution of 
one factor," New Jersey r. Portash, -140 
U.S. 150, 4G7, 99 S.CL 12S2, 1301, 59 
LEd.2d 501 (1979) (BLACKMt'N, J. dis­
senting), a reviewing court caniiot as­
sume that the adverse ruling motivated a 
defendant’s decision not to testify. 
(Footnotes omitted).

After setting forth these and other obser­
vations. the Luce court held that to pre­
serve the issue of improper impeachment 
by prior convictions, a defendant must tes­
tify.

To accept this requirement for preserva­
tion of a Bighum issue, as the Common­
wealth would have vs do, would require us 
to ignore years of contrary case law in 
Pennsylvania. The appellate courts of 
Pennsylvania have consistently been able 
to give meaningful review to Biglntiii 
claims in the absence of testimony by de­
fendants. In fact, the two keystone cases 
which helped to develop Pennsylvania’s law 
as to the use of prior convictions for im­
peachment purposes, Commonwealth v. 
Biglium, 452 Pa. 554, 307 A.2d 255 (1973) 
and Roots, supra, both involved trials in 
which the respective appellants had not 
testified. Since Bighum, supra, the appel­
late courts of this Commonwealth have con­
tinued to provide meaningful review in the 
absence of testimony b} defendants. See, 
e.g., Commonwealth r. Bunch, 329 Pa.Su- 
per. 101. 477 A.2d 1372 (19S4); Common­
wealth v. Williams, 2*3 Pa.Super. 359, 417 
A.2d 704 (19S0); Commonwealth r. Camp­
bell, 244 Pa Super. 505, 308 A,2d 1299 
(197G).

131 Finally, our courts do not agree 
with Chief Justice Burger's observation in 
Luce, supra, that a defendant’s decision to 
testify seldom turns on the trial court's

2. We reeognuc that the Pennwlvanii Supreme 
Courl n  Irce to  d iverge from  past cate law  and 
adopt Ihe ra tion a le  and  ho ld ing  in l u t e  How-

ruling on the use of prior conviction w. 
donee. To the contrary, the Pennsylvarj 
Supreme Court noted in Roots, supra at.K 
393 A.2d at 3G4, that "knowledge that j, 
defendant’s] past convictions will be re­
vealed to the jury, if he testifies, may 
foreclose his only opportunity to prescr.: 
his version of the occurrence.” Therefore-, 
we expressly reject the Commonwealth', 
assertion that a Bighum issue is wain-! 
where an appellant does not testifv at In­
al.*

At the conclusion of the Commonwealth ! 
case, the trial court excused the jury ar.l 
held a Bighum hearing to determine 
whether any of appellant's past convicti..r.. 
could be introduced for impeachment pur­
poses, if appellant decided to testify. Tl.-- 
record of the Bighum hearing conduct.-! 
by the trial court in the instant ca»e tf.-h 
cates 'hat the Roots factors were pn>p.-r > 
considered and that the Commonw.-a.tt 
met its burden of proof. The two pr ' 
convictions were for robbery awl. i! •- 
necessarily reflected upon appellant’s 
racity. The convictions sought lo he intr- 
duced were not stale, having occurred with­
in five years of trial. Most important :* 
the fact that the prosecution's case re.-t--! 
solely on the testimony of the victim ar-1 
various police officers. There was no con­
clusive physical evidence.

(4) Therefore, if appellant had teslifnd. 
the Commonwealth would have had t-’ at­
tempt to impeach the testimony. In tr * 
case, the prosecution had no other nt.--.r-* 
available to impeach appellant's testuw-r - 
Therefore, we find no abuse of discretion 
by the trial court in its ruling that it wou.J 
allow evidence of appellant's two prior f ’-f 
fictions for robbery lo be used for 
ment purposes. Accordingly, we af.trta 
the judgment of sentence.

Judgment of sentence affirmed.

c ic r, in I tic abvcncc o f lu t li  a dccivion we re.-eel 
the Commonu, a lih ' i  assertion o f waiver.
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legislative power of tlie Commonwealth 
.ila may be exercised only with concurrence of 

both houses and after presentment to the 
governor; General Assembly's rejection of 
the guidelines was not an "exercise of leg­
islative power," rather, that power was ex­
ercised when General Assembly passed the 
Act which created the procedure for adopt­
ing the guidelines, which was passed by 
both houses and signed by the governor. 
42 Pa.C.S.A. } 9721, Guideline § 303.1 et 
seq.; 18 Pa.C.S.A. § 1321(bHRepealed); 
Const. Art 2, § 1: Art 3, 5§ 1,4, 5,9; ArL 
4, § 15.

Stuart M. Wilder. Asst. Public Defender, 
Doylestown, for appellanL-

Stephen B. Harris, Asst. Dist Atty., 
Warrington, for Com., appellee.

Before SPAETH, President Judge, and 
CAVANAUGH. WICKEIiSHAM, ROW­
LEY. OLSZEWSKI, MONTEMURO, 
BECK, TAM I LI A and JOHNSO'", JJ.

PER CURIAM:

Three appeals are before the court The 
principal issue is whether the legislative 
veto provided by 42 Pa.C.S. § 2155(b) is 
constitutional. On Appeal Nos. 2803 and 
2804 Philadelphia 1983, Judge WICKER- 
SHAM, joined by Judges CAVANAUGH. 
ROWLEY, and JOHNSON, would hold that 
the legislative veto is not unconstitutional 
and would affirm. President Judge 
SPAETH, joined by Judges OLSZEWSKI. 
MONTEMURO and TAMILIA. would hold 
that the legislative veto is unconstitutional 
and would vacate the judgments of sen­
tence. Judge BECK would hold that the 
legislative veto is unconstitutional but 
would further hold that the provision pro­
viding for the veto is severable; she there­
fore joins the judges who would affirm. 
The judgments of sentence on Appeal No. 
2803 and 2804 Philadelphia 1983 nre there-
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fore affirmed. Appeal No. 2S02 Philadel­
phia 19S3 presents only the issue of wheth­
er the trial court in imposing sentence 
abused its discretion. On that appeal, all 
of the judges agree that the judgment of 
sentence should be. and it therefore is, 
affirmed. The several opinions follow.

WICKERSHAM, Judge:

On June 20, 1983, appellant Douglrs Ku- 
phal entered guilty pleas in the Court of 
Common Pleas of Bucks County to three 
separate informations, charging him with 
robbery, theft, receiving stolen property, 
assault, terroristic threats, criminal mis­
chief, and dii.ing under the influence. Fol­
lowing a proscntcnce investigation, appel­
lant was sentenced to concurrent terms of 
slate imprisonment of twelve 112) to thirty- 
six (36) months and six (6) to twelve (12) 
months. These sentences were to run con­
secutively from a county sentence appel­
lant was serving at the lime. Following 
the denial of his motion for reconsideration 
of sentence, appellant filed these timely 
appeals.

On appeal, appellant questions the validi­
ty of Pennsylvania's sentencing guidelines, 
2P4 Pa.Code § 303.1 et set/. As in its com­
panion cases,1 the principal issue in this 
case is whether section 3 of the Act of 
November 26, 1978, P.L 1316, No. 319. 18 
Pa.C.S. § 1321(b); transferred by Act of 
October 5. 19S0, P.L 693, No. 142, to 42 
Pa.C.S. 55 2151-2135, 9721 is unconstitu­
tional. Sec'ion 3 of the Act provides for 
the creation of the Pennsylvania Commis­
sion on Sentencing and the adoption of 
sentencing guidelines by the Commission. 
Appellant argues that section 3 is unconsti­
tutional and that, therefore, the sentencing 
guidelines under which he was sentenced, 
are invalid. We disagree.

The above Act provides that Ihe Sentenc­
ing Commission should adopt sentencing 
guidelines and then publish them in the 
Pennsylvania Bulletin. After the Commis-

t. The companion cases are Comnm -iw rolih  e. 
Aiouran. 0 )0 76  Philadelphia I VS). Common- 
wealth e. B o lt i , 02941 Philadelphia 198); and

sion adopts and publishes the guidelines.
"(t]he General Assembly may by concur­
rent resolution reject [the guidelines) in 
their entirety ...  within 90 days of their 
publication." I f  not so rejected, the guide- • 
lines become effective 180 days after publi­
cation.

In January 1981, the Commi-ci-m 
adopted and published proposed guidelines, 
there were rejected, however, by a concur­
rent resolution. In January 19S2, the Com­
mission presented a new set of g u id e lin e s  
to the General Assembly. The Senate • v 
pressly approved t,ie new guideline-; tie 
House, however, took no action on 
within the 90 day period specifies! by ti,
Act In May 1982, the Sentencing Cimti- .- 
sion announced that the General Asset!.: 
had "adopted" the revised gtiiih'x.-- 
They became effective July 22. 1982

President Judge Spaeth's dissenting "p.:. 
ion notes that the Pennsylvania fm i-'.'; 
lion provides that the legislative pom r 
the Commonwealth, which is vested in !-:r 
Houses of the General Assembly. mat :* 
exercised only with the concurrence of l-t'.h 
Houses a n d  a f t e r  p re s e n tm e n t  to  'h r  !!»<■ 
enior. Pa. Const, art. 11, § I; art III 
§5 I, 4, 5, and 9; art. IV. 5 15. The .'•> 
under consideration provides that the •• 
eral Assembly, by concurrent res«l«t:-r. 
may reject the sentencing guMehra * 
adopted by the Sentencing Commt—s-r 
President Judge Spaeth argues that -u> !. - 
rejection is an exercise of legislative |-»* r 
and can only be made after presentn» ■■■ 
the Governor and that rmce the Act •!•* * 
nut provide for presentment u> 'he *•••*' * 
nor, it is unconstitutional. _ J

1 'V
(1, 2] We do not believe that the liercr- .- - 

al Assembly’s rejection of Ihe giillehra * 
was an "exercise of legislative power" •'!l
"exercise of legislative power" is a" Jrt 
that is legislative in purpose and s-fRct- Ss-̂  
President Judge Spaeth says lhat the rv;ec- :
tion was legislative in effect because it !

Cooum no-calth r . Scsuim i. 01999 I’ fi!
1 9 ])

COM. v. KUPIIAL 
cut ■» joo a aa nos tr<s«ptr. mid

Pa- 1207

changed the procedure which sentencing 
judges would follow. We disagree. Since 
the guidelines were not in effect at the 
time of the rejection, the rejection did not 
change the procedure sentencing judges 
would follow, but merely maintained the 
status quo. Thus, we do not see how this 
can be considered an exercise of legislative 
power.

We believe that the "legislative power" 
with respect to the sentencing guidelines 
was exercised not when the General As­
sembly rejected the first set of guidelines, 
but when it passed the Act which created 
this procedure for adopting the guidelines. 
The Act itself was passed by both Homes 
and signed by the Governor. This was the 
"presentment" required by our Constitu­
tion. The rejection of the guidelines was 
r.nt an "exercise of legislative pva er" sueh 
that it also required pre-entmer.t to the 
Governor; hence the sentencing guidelines 
are not invalid on that ground. We hold 
lhat section 3 of the Act is constitutional. 
Finding no meric to the other constitutional 
challenges presented by appellant, we. 
Iherefe, affirm the judgments of sen­
tence.*

Judgments of sentence affirmed.

BECK, J., files a concurring opinion.

SPAETH, President Judge, files a dis­
senting opinion joined bv OLSZEWSKI. 
MONTEMURO and TAM1LIA, J J.

BECK, Judge, concurring.

I agree with Judge Wickersham lhat the 
sentencing guidelines are constitutional but 
I reach that determination through a differ­
ent analysis.

*• Appellants 
were

A  Do the sentencing guidelines. 104 Pa Code 
5 ) 0 ) . l .  result from  an invalid Cessation u( 
legislative authority by ihe general assembly 

ion o f ani 
nia constitution?
B. Are the sentencing guidelines. 201 Pa. 
Code 5 3 0 ) . l .  m ill and void because ihey were

statement -  questions involved

~ y . '  legislative authority by ihe geneial assembly 
tl'rtcs*..- In violation o f article I I . * I o f the Penmvlva-. -K .c  ■ • n i l rnntiiintir.rO

It the legislative veto provision, 42 Pa. 
C.S. 5 2155(b), ot the sentencing guidelines 
legislation were non severable, 1 should 
support Judge Spaeth's view that the pro­
cess by which the guidelines came into 
being is unconstitutional. See Pa. Const, 
art III, 5 9- But inasmuch as 1 find that 
subsections 218(c) and 218(d) of the Act of 
October 5, 19S0 ("Act of 1980"), P.L 693, 
make the legislative veto provision severa­
ble, I uphold the constitutionality of the 
sentencing guidelines adopted pursuant to 
the Act of 1980. '

"The public policy of this Commonwealth 
favors severability" of statutory provi 
sions. Department u f Education p . First 
School, 471 Pa. 471, 478, 370 A.2d 702, 705 
(1977). Hence, a statutory provision is pre­
sumed severable unless the provision is so 
interrelated with the statute as a whole 
that the legislature clearly would not have 
intended to enact the remainder of the stat­
ute without the provision in question, Hel­
ler r. Frankston, 504 Pa. 528, 475 A.2d 
1291 (1984); 1 Pa.C.S. 5 1925, or the word­
ing of the statute specifically rebuts the 
presumption of severability. See First 
School

The language of the severability clause 
in the Act of 1980 supports the conclusion 
that the legislative veto provision is severa­
ble. In analyzing the severability clause in 
the Act of 1980, 1 consider two basic princi­
ples of statutory construction: (1) the legis­
lature is presumed to change the wording 
of a statute in order to signal a change in 
legislative intent and (2) the legislature is 
presumed not to intend any provision of a 
statute as surplusage but rather is pre­
sumed to intend lhat every word in a stat­
ute have effect. Mnsland p. Bachman, 
473 Pa. 280, 374 A.2d 517 11977); Crusco p.

not enacted hy a hill by the general assembly 
in violation ot article I II . § I o f ihe IVnnsyl. 
vania constitution?
C. Are a ll sentences Imposed in Pennsylva­
nia necessarily the product o f llte sentencing 
guidelines?

Iln c f fo r Appellant a l 3. 
t

• v X-'

W v rs
. | • • * -a
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Insurance Company o f  A'orl/i America, 
292 Pa.Super. 293. -137 A.2d 52 (1981).

The Act of 1980 docs not adopt the sever­
ability language of its predecessor act. the 
Act of November 26. 1978 ("Act of 1978"l. 
P.L 1316, which dearly proclaimed that 
the legislative veto was nori-severablo. 
The legislative veto provision of the Act of 
1978 appears in section 3 of that act. The 
severability clause (section 7) in the Act of 
1978 states that "[t]he provisions of section 
3 [which includes the legislative veto] are 
not severable and if any provision thereof 
... is held invalid, the remainder of section 
3 and section 6  shall be invalid. " 1

The legislative veto provision of section 3 
of the Act of 1978 is now contained in 
subsection 218(a) of the Act of 1980.* Sub­
section 216(d) of the Act of 1980 specifical­
ly repeals the severability clause (section 7) 
of the Act of 1978. The Act of 1980 sever­
ability clause appears in subsection 218(c) 
which declares that "[t]he provisions of 
subsection (a). 42 Pa.C.S. 5 9781 (relating 
to appellate review of sentence), and sec­
tion 6  of the act of November 26, 1978 ... 
are not severable and if any provision 
thereof ... is held invalid, the remainder of 
subsection (a), 42 Pa.C.S. § 9781 and such 
section 6 shall be invalid. " 1

While the plain meaning of the words in 
the Act of 1978 severability clause evi­
dences that the legislative veto provision in 
that act was non-scverable, the question 
remains whether the language in the Act of 
19S0 precludes severability of the Act of 
19S0 legislative veto provision.

The severability clause in the Act of 1980 
provides lhat subsection (a), 42 Pa C.S.

1. Section 6 o ( the Act c f 1978 approprialcs
1100.000 to the Pennsylvania Commission on 
Sentencing.

2. Section 3 o f the Act or 1978 encompassed llie 
(o lluning subjects: composition and orgamra- 
ilon of the sentencing commission, pincers and
duties o f ihe commission. Cominonw.-utili agcn 
cy cooperation, adoption ul sentencing guide­
lines. publication o f sentencing guidelines, and
appellate rcstcw o f sentence. The legitimise
sclo pruvisiun appeared under llie heading 
-po llination n( sentencing guidelines." Subscc-

} 9781 and section 6 of the Act of 1978 are 
non severable from the remainder of (he 
Act of 1980. Guided by the tenets of statu­
tory construction. I interpret the phra-t- 
"subsection (a), 42 Pa.C.S. § 9781" to nwan 
subsection (al of 42 Pa.C.S. { 9781 ratlu-r 
than subsection (a) of section 218 of the 
Act of 1980.

If the legislature had intended “subsec­
tion (al" to refer to section 218 of the Act 
of 1980, the legislature could have unequiv­
ocally indicated so by inserting the word'
"of this section" immediately after the ref­
erence to subsection (a). This is precisely 
the technique utilized by the legislature in 
subsection 218(e) of the Act of 1980 where 
in a sentence referring, inter alia, to Title 
42 (42 Pa-C-S.) and the Act of I960, the 
legislature employed the phrase "subsec­
tion (c) of this section" to show that subsec­
tion (c) related to section 218 of the Act ••{
1980 and not to Title 42.

Given the repealer provision and the see- 
crability clause language in the Act <-(
1980, I am convinced that nothing in the 
Act of 1980 forecloses the severability of 
the legislative veto provision from thv re - : 
of the Act of 1980.

Agreeing with Judge Spaeth that the leg­
islative veto provision is unconstitutional. I 
should strike lhat single provision of the 
Act of 1980. However, inasmuch as th-- 
Act of 198(1 legislative veto provision »:•* 
not exercised in conjunction with the -■" 
tencing guidelines adopted pursuant 
Act of 19t 0 and is, by my analysis, severa­
ble. I should uphold the constitutionality ••! 
the remaining provisions of (lie Act of

tion 218(a) ot the Act o f 19SO contu.u- d s  
follow ing topics: Pennsy lvan ia  C om m ission on 
Sentencing, composition o f commission, powers 
and Julies, adoption o f sentencing guidelines 
and publication o f sentencing guidelines the -  -
legislative sclo pmsismn appeals under l,.e ... », 
heading "publication ui sentencing guidelines 
Su lscvlioit t0H a ) u l the Act ui l° rd  'r i ' .t j!
appellate resicsv o f sentence.

3. The subject matter o l 92 Pa Cdi 9 
ing lo  appellate revic.w o l tcnicncd •* *u' cr 
by subsection -101(a) o f llie Act o f 1950.

COM. v. KUPIIAL Pa. 1209
C lit  u  U M A J J  1203 (Pa.Soper. IMS)

19504 and the sentencing guidelines challenged by the defendant as unconstitu- 
adopted in conformity therewith. tinnal.

SPAETH, President Judge:

The issue on this appeal and its compan­
ion cases * is the constitutionality of Sec­
tion 3 of the Act of November 2(3, l ‘J78, 
P.L 131G, No. 319,* providing for the Penn­
sylvania Commission on Sentencing and the 
adoption of sentencing guidelines. I 
should hold that Section 3 of the Act is 
unconstitutional, from which it follows that 
the sentencing guidelines, 204 Pu.Code 
§ 303.1 et seq., are invalid. Since in sen­
tencing appellant, the trial court considered 
the guidelines, the judgments of sentence 
should be vacated and the case remanded 
for resentencing. I should further hold, 
hov iver, that this decision is prospective 
only and therefore does not apply to cases 
in which the sentencing guidelines were 
considered by the sentencing judge but not

4. The enabling legis’ation fo r ihe establishment 
o f the sentencing commission authorized to pro­
vide sentencing guidelii.es was passed in accord­
ance with the constitutional requirement o f bi­
cameral approval and presentment to the gover­
nor.

I- The companion cases arc: Com m ou n t i t  I  ft v. 
Mourar, 03076 Philadelphia 19S3: Comm on­
wealth v. Batts, 02941 Philadelphia l°S3; and 
Commonwealth v. Sesmmt. 01999 Philadelphia 
I9S3. In this case, there arc three appeals from  
judgments o f sentence. Appeal from  judgment 
of sentence No. 2S02 Philadelphia 1953 raises 
only the question o f whether the tria l court 
abused its discretion in sentencing appellant m 
six to twelve months incarceration I ’pun re­
view of the record. I find no abuse o f discretion 
and therefore 1 should not disturb this sentence. 
Appeals No. 2803 Philadelphia I9S3 anil No. 
2804 Philadelphia 1983 both raise the constitu­
tionality o f the sentencing guidelines.

2* This Act amended sanous sections o f Title 18 
(Crimes and Offenses): § I amended IS 1’a.C.S. 
§ 1321(b) (general standards fo r sentencing): 
5 2 repealed Subchaptcr G u f Chapter 13 of 
Title 18; § 3 amended Chapter 13 and added 
Subchapivr C. IB I-J.C.S. h I3 8 I- I3S 6  (provid­
ing (o r ihe Ptnnvylvania Commmioit on Sen- 

. t.nclng); 5 a amended 18 la .C S . t  AIDA (lam- 
pering with records or identification); § 5 ev 

;  Labtished interim guidelines fo r certain rcpc.it 
~ offenses, tee note 7, (n ira ; 6 appropriated 

money fur the Pcnnsvlvan’M Commission on

- 1-
Thc Sentencing CodeJ provides lhat the 

sentencing judge has discretion to choose 
from among five sentencing alternatives. 
42 Pa.C.S. § 9721 (providing for a sentence 
of total confinement, partial confinement, 
probation, fine, or determination of guilt 
without further penalty). The Code sets 
general standards by which this discretion 
is to be exercised, 42 Pa.C.S. § 9721(b), 
states the principles specific to each alter 
native, 42 Pa.C.S. §§ 9722-9726, and identi­
fies the factors that weigh in favor of 
probation, 42 Pa.C.S. § 9722.1

3y Act of November 26,1978, the Gener­
al Assembly provided that the sentencing 
judge must also consider "sentencing 
guidelines," to be adopted by the Pennsvl-

Sentencing; § 7 provided that the provisions o f 
§ 3 were inseverable; and § 8 specified the 
effective date o f the Act and included a sunset 
provision. The provisions o f the Act relating to 
sentencing were repealed and transferred to T i­
tle 42 by the Act o f Oct. 5, 1980, P .L  693. No. 
142. §§ 218(a). 401(a). (Act o f July 10. 1950. 
P .L  513, No. 106. § 3. amended II.D  1872, 
which became the Act o f Oct. 5. 1980.) Section 
3 o f the Act o f I97S. which is being challenged 
on this appeal, was transferred by § 218(a) and 
§ 401(a) o f the Act o f I9S0 and now is codified 
at 42 PaC.S. §§ 2151-2155. A751. For conve- 
nicncc. unless otherwise noted, when I refer to 
the Act o f 1978, 1 ant referring to § 3 relating to 
the Pcnnsvlvania Commission on Sentencing as 
repealed, transferred, and amended.

3 . Act o f December 30. 1974. P L  1052, No. 345. 
5 I e l seq., IS Pa C.S. § 1301. et seq.; transfer­
red by Act o f Oct. 5. I9S0. P L. 693. No. 142. 
§ 401(a) to 42 Pa.C S. 4 9701 e l seq.

4. In Ihe caw: o f certain offenses, the sentence is 
not discretionary but mandators: murder in the 
second degree. 16 Pa.C.S. § 1102(b) (life  impris­
onment); certain offenses committed with a 
firearm , 42 Pa.CS. $ 9712 (m inimum muvi be 
at least five scars cnnhncinenl). certain o f­
fenses committed on public transportation. 42 
I'a.CS. & 9713 (same), certain second and sub 
sequent offenses. 42 Pa.C.S. 14 9714 (same): and 
murder in the third degree when the otfcndrr 
has a p iior conviction fo r murder o r voluntary 
manslaughter, 42 1'a.C.S. ?» *>715 (life  imprison­
ment).
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vania Commission on Sentencing,1 The Act 
further provided that until guidelines 
adopted by the Commission became effec­
tive, the judge was to "consider as a guide­
line in imposing sentence" that certain re­
peal offenders should "be sentenced to a 
minimum term of not less than four years 
imprisonment." *

This legislation was the result of wide­
spread interest in the sentencing commis­
sion concept. In 1978, the Uniform Law 
Commissioners’ Model Sentencing and Cor­
rections Act proposed a sentencing commis­
sion to develop sentencing guidelines, 
which would be effective following notice 
and comment rulemaking procedures and 
filing in the appropriate state office. 
5 .'1-110 i t seq. Senate Dill No. 1-137, 95th 
Cung.. 2d Sc-ss. (1978), which was the sub­
ject of considerable debate, also proposed a 
sentencing commission to develop sentenc­
ing guidelines. And just prior to passage 
nf the Act of 1978, Minnesota had created a

5. Ad o f Nov. 26, :973 . P.L. 1316. No. 319. § I. 
.S P a .C S . 5 1321(b); l-anvfcricd by Act o f Od.
3. I960. P.L. 693. No. 112, 5 401(a) (o 42 Pa.CS. 
9 4721(b) F o r a discussion o f (he background 
o f sentencing guidelines in Pennsylvania, see 
Marlin. Interests and Politics in Sentencing Re­
form : The Development o f Senlcncing Guide­
lines in Minnesota anc Pennsylvania. 29 Vill.L. 
Rev. 21. 61-70  0  983-84 ).

6. Ad o f Nov. 26. 1976. P .L  1316, No. 319. § 5 
Mates:

Pursuant (o  .-his section, there is established 
an interim guideline fo r ihe minimum sen­
tencing u f certain repeal offenders.
(a ) Until sentencing guidelines adopted by ihe 
Pennsylvania Commission on Sentencing and 
relating lo  llie offenses sd oul in this subsec­
tion become c lfcc inc pursuant lo  16 Pa.C-S. 
§ 1385 (relating lo  publication o f guidelines 
fo r senlcncing) (rci-caled. see. note. 42 Pa. 
C S  5 2155). when sny person is convidcd in 
ans courl o f this Canvnonweallh o f murder 
o f the third degree, sol.Milan manslaughter, 
rape, involuntary dm a le  sexual intercourse, 
robbery, aggravated assault as defined in 18 
I’a C S  § 2702 (a )(1 ) (rein ing to aggravated 
asvaoll) involving ihe use of a firearm, arson 
or kidnapping, o r  o l attempt lo  commit any o f 
these tiim es, and uh rn  lhal person has been 
previously convidcJ in this Commonwealth, 
or any olher slate o r Ihe District of Columbia, 
or an) Federal c o r r l, nf any of ihe offenses 
sel lor tli in ibis std ion  o r Iheir equivalent.

sentencing commission to establish guide­
lines for that state.’ Since 1973, the t.n- 
fencing commission concept has gained ac­
ceptance in other states and in the Con­
gress', and in 1979, the American Bar As­
sociation recommended the use of a com­
mission for setting minimum sentences. 
Standards Relating to Sentencing Alterna­
tives and Procedures, Standaid 18—t.3(cHi> 
(1979).

Under the Act of 1978. the Pennsylvania 
Commission on Sentencing i3 specifically 
authorized to

(1) Establish general policies and 
promulgate such rules End regulations 
for the commission as are necessary to 
carry oul the purposes of this subchapter 
and Chapter 97 (relating to sentencing!.
(2) Utilize, with their consent, the servic­
es, equipment, personnel, information 
and facilities of Federal, State, local and 
private agencies and instrum'-ntaiuii- 
with or without reimbursement l,wri-fur

I he sentencing cour! shall consider as a cuiue 
line in imposing sentence that such per on i-v 
sentenced lo  a minimum lerm  o f not Ic-c than 
four years im riisonmeni.

0 )  This section shall cvpirc and be devnud 
null and void upon ihe effective date o f vvn 
Icncmg guidelines adopted by ihe I ’cnnvyba 
nia Commission on Senlcncing relating m the 
offenses set ou l in subsection (a).

7. 1978 Minn. Laws 723, MlnreStat Ann. § 244 0-> 
et seq

8. Congress has recently passed Ihe Comprelte:*. 
sivc Crime Conirol Act o f 1784. which cie.ile­
an independent sentencing commission todvie* 
op sentencing guidelines. Acl o f Del. 12. I°>4 
Pub L 98-473. Title II . 5 317. 98 Slat. 2017. 2-1 
U.S.C. i  9 )1 -96 . Maryland iuihonr.es ihe 
ciary lo  adopi sentencing guidelines. MJ i.Me 
Ann. Art. 27. § 643C. Laws in New York. Souin 
Carolina, rnd Washington provide fo r senlenc 
ing commissions. 1983 N.Y. Laws 71); SC. 
Code Anr § 24-27-10 e: seq.: Wash Rev C.«-c 
5 9 94A e -0  e l seq. In Wisconsin, a sentencing 
commits on was given the authority lo  prmnni 
gale guicclincs i f  the Supreme Court deter­
mined ii lid  noi have ihe au lhnn ly. W u Siai. 
Ann. § 9 :3 .01 1 . See Judicial Administration 
Felony S-nlencing Guidelines, 120 W it.2J I -• 
353 N .W 2J 793 (1984) (holding lhal ihe Su­
preme Courl did not hate authority 10 crcal 
senlcncing guidt-lmcsl-

%

J
Ef;
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(3) Enter into and perform such con­
tracts, leases, cooperative agreements 
and other transactions as may be neces­
sary in the conduct of the functions of 
the commission, with any public agency 
or with any person, firm, association, cor­
poration, educational institution or non­
profit organization.

(4) Request such information, data and 
reports from any officer or agency of the 
Commonwealth government as the com­
mission may from time to time require 
and as may be produced consistent with 
other law.

15) Arrange with the head of any govern­
ment unit for the performance by the 
government unit of any function of the 
commission, with or without reimburse­
ment

(6) Issue invitations requesting the at­
tendance and testimony of witnesses and 
the proauction of any evidence that re­
lates directly to a matter with respect to 
which the commission or any member 
thereof is empowered to make a determi­
nation under this subchapter.
(7) Establish a research and development 
program within the commission for the 
purpose of:

(i) Serving as a cleari .ghouse and in­
formation center for the collection, 
preparation and dissemination of infor­
mation on Commonwealth sentencing 
practices.

(ii) Assisting and serving in a consult­
ing capacity to State courts, depart­
ments and agencies in the develop­
ment, maintenance and coordination of 
sound sentencing practices.

(8) Collect systematically the data ob­
tained from studies, research and the 
empirical experience of public and pri­
vate agencies concerning the sentencing 
processes.

9. In addition, ihe Commission is required 10 
report annually 10 ihe General Assembly, Ihe 
Administrative Office o f Pennsvlvania Courts, 
and the Guvcrnur. 42 Pa.C.S. § 2153(b), and is 
granted “ such oilier powers . . .  as may be nec­
essary 10  carry ou l Ihe purposes o f this subchap-

(9) Publish data concerning the sentenc­
ing processes.
(10) Collect systematically and dissemi­
nate information concerning sentences 
actually imposed.
(11) Collect systematically and dissemi­
nate information regarding effectiveness 
of sentences imposed.
(12) Make recommendations to the Gen­
eral Assembly concerning modification or 
enactment of sentencing and correctional 
statutes which the commission finds to 
be necessary and advisable to carry out 
an effective, humane and rational sen­
tencing policy.
42 PaX.S. § 2153(a).'

Th; Act further provides that the guide­
lines adopted by the Commission shall:

(1) Specify the range of sentences appli­
cable to crimes of a given degree of 
gravity.
(2) Specify a range of sentences of in­
creased severity for defendants previous­
ly convicted of a felony or felonies or 
convicted of a crime involving the use of 
a deadly weapon.
(3) Prescribe variations from the range 
of sentences applicable on account of ag­
gravating or mitigating circumstances. 
42 1'a.C.S. § 2154.

Finally, the Act provides the procedure by 
which the guidelines may become effective. 
Before adopting any guidelines, the Com­
mission must publish proposed guidelines 
in the Pennsylvania Bulletin, and hold pub­
lic hearings, at which specified persons and 
representatives of specified organizations 
may testify. 42 Pa.C.S. § 2155(a)(1). The 
C jmmission must then publish the guide­
lines. as adopted after such hearings, in the 
Pennsylvania Bulletin, 42 Pa.C.S.
§ 2155(a)(2). The guidelines must be 
adopted and published within 21 months nf 
the Commission's first meeting. 42 Pa.C.S.
§ 2155(a)(3)." However, when the guide-

9

le r o r  as may be provided under any other 
provision uf law  "  42 Pa CS . § 2153(c).

10. Acl of November 26. 1978. P .L  1316. No. 319,
§ 3. 18 Pa.C.S § 1385(a)(3) provided fur an 
18 month period. In 1980, the provision was
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lines have been thus adopted and publish­
ed, "(t]lie General Assembly may by con­
current resolution reject (the puidelir.es] in 
their entirety ... within 00 days of their 
publication...." 42 Pa.C.3. § 2135(b).11 
If not so rejected, the guidelines become 
effective 180 days after publication.12 42 
Pa.CS. § 2153(c).

- 2-

The Commission on Sentencing oegan its 
work in Apnl 1979. and published its pro­
posed guidelines in October 1980. See 10 
Pa.Admin.Bull. 4181-90 (Oct. 25, 1980). 
After hea l, gs, the guidelines were re­
vised, and in January 1981 they were 
adopted by the Commission and published. 
See 11 Pa.Admin.Bull. 463-76 (Jan. 24,
1981). However, in April 1981 the General 
Assembly by concurrent resolution rejected 
the guidelines. H.Res. 24 (adopted by 
'louse, Apr. 1, 1981; adopted by Senate, 

nr. 8 , 1981). The resolution "urge[d| and 
J.r.etlcd]" the Commission to "revise and 
resubmit" the guidelines within six months. 
Id. In this regard, the resolution 

submit{ted] the following suggestions to 
the Sentencing Commission as the areas 
where the Commission should review the 
initial sentencing guidelines and examine 
the advisability of revisions:
(1) Increase the upper limit of sentences 
within each section of the grid.

amended to 21 months. Act o f dulv 10. 1930, 
P .L  M3. No 106. 5 J, 42 Pa.CS. 5 '2155(a)(3). 
The 1930 transfer act, see note 2. supra. provid­
ed fo r an 15 month period. Act o f Oct. 5. 1930. 
P .L  693. No. 142, 5 218(b). The Act o f July 10. 
1930 purported lo  amend ti n. 1873. which be­
came the Act o f Oct. S 1980

I I .  Other jurisdictions aho provide fo r legista- 
live review. The federal slatotc provides that 
the initial guidelines must tc  submitted to Con. 
gtevs. that Ihe General Accounting Ofltcc is lo 
undertake a study and t .a le  a report within 150 
days, and that guidelines shall not go into effect 
until six months after submission. Comprehen­
sive Crime Control Acl o f 1984. Act o f Oct. 12. 
1984. Pub L  98-473. Title It. § 235(a). 98 Slat. 
2031. Arr.endmcnlv lo  the guidelines tnuvl alto 
be submitted to Congress and "shall lase effect 
one hundred and eighty days aftr .he Commis­
sion reports them, except to the extent the cffcc-

(2) Provide judges moro latitude in sen­
tencing where aggravating or mitigating 
circumstances are found.
(3) Clarify that the list of aggravating 
and mitigating circumstances is not ex­
clusive.
(4) Eliminate prior guideline proposal re­
lating ;o treatment of concurrent or con­
secutive senlcncing practices.
(5) Increase the severity of sentences for 
crimes involving serious bodily injury or 
the likelihood or threat of serious bodily 
injury.
Id.
In October 1981, as instructed by the 

concurrent resolution, the Commission pro­
posed new guidelines, see 11 Pa.Admin 
Bull. 3597-3605 tOcL 17,1981), and in Janu­
ary 1982, after hearing and publication 
guidelines were again presented to th>- 
General Assembly. Sec 12 Pa.Admin Hull 
431-40 Man. 23, 1982). The Senate v-\ 
pressly approved the new gui.l-.-lii.> ■ 
S.Res. 227 (adopted by Senate, Apr. 2"
1982), but the House took no action • 
them within the 90-day period spccifi'-d 1 
the Act of 1978. 42 Pa.C.S. 5 2l5.7tli I 
May 1982 the Commission announced lh.t' 
the Genera! Assembly had "adopted" the 
guidelines, and, in anticipation of tlu-ir t-f 
fcclive date, scheduled training sess:- 
for trial court judges. See 12 Pa..Vb::" 
Bull. 1536 (May 15, 1982). The" gu ide line .

live date is enlarged o r the guidelines are d -s ..' 
proved o r modified bv Acl o f Congreve" /J 
5 217, 28 L' S.C. § 994(o). In Minnesota, "hi!-.- 
guidelines shall be submiuc 1 to the legwl-tv-rr 
on January I , 1930, and shall be effective Ma- 
I, I9S0, unless the legislature provide' 
wise." Mintt.Slat.Ann. § 24409(121 In h.w 
fo rk , the State Committee on Sentencing G-~ 
lines must transmit guidelines to the g--vcrr 
and legislature, and they shall have no tc-t.r 
and effect “ unless enacted into law." 195? N 3 
Laws 711. In Washington. '(TJhe leei'lait-rc 
shall enact laws approving o - modifying c.:.— • 
ihe standards rccontmcndcJ by the sinter..-.--# 
commission. . . . . *  Wasii.KcvC.de
§ 9.94A.07WI).

12. Originally, the effective dale wav 90 vGjx 
a fle r publication. .See Act o f Nov. 26, 1973. ”  J- 
1316. No. 319, § 3, amended Acl o f July 
1930. I-.L  513. No. 106, § 3

COM. v. KUPIIAL Pa. 1213
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become effective July 22, 1982, 20-1 Pa. 
Code § 303.1 et set/., applicable to cases in 
which the offense was committed on or 
after that date, id. § 303.1(d).

-3-

Before one may consider appellant's ar­
guments that the sentencing guidelines are 
unconstitutional, it is necessary to consider 
the issue of appellant's standing.

Appellant has no standing to argue that 
in adopting and promulgating the guide­
lines as effective, the Sentencing Commis­
sion infringed upon the authority of either 
the General Assembly or the Governor. 
Cf. United States p. City o f Yonkers 592 
F.Supp. 570 (S.D.N.Y.1984) (no standing to 
raise rights of Congress in case involving 
statute providing for one-house veto); 
United States p. Sutton, 585 F.Supp. 1478 
(N'.D.Okla.l984) (no standing where veto 
not exercised, for no showing of injury). 
To have standing, a defendant must be 
"affected by the particular feature alleged 
to be in conflict with the constitution." 
Commonwealth p. bodge. 287 Pa.Super. 
14S, 153, 429 A.2d 1143, 1146 (1981). See 
also Commonwealth p. Ilatdeman. 288 Pa. 
81, 135 A. 651 (1927). Here, appellant has 
been affected by the allegedly unconstitu­
tional guidelines. Having committed 
crimes after the purported effective date of 
the guideline.!, July 22, 1982 appellant was 
sentenced by a judge whu in arriving at the 
sentence, considered the guidelines,1* as 
the Act of 1978 required the judge tu do. 
If the judge should not have considered the 
guidelines, because they are invalid as 
adopted pursuant to an unconstitutional 
Act, then appellant has been injured, and 
he is entitled to be resentenced without

13* At the beginning o f the sentencing hearing, 
the sentencing judge specifically noted the rec­
ommended guideline ranges Tor burglary and 
robbery, ice N.T. 10/11 /83. 3-4. and there can 
be no question lhat the judge considered the 
guidelines in Ihe determination o f scnlcnce. 
See slip op. o f Ir. cl. al 8. As required under 204 
Pa.Code § 303.1(b). the sentencing guidelines 

. forms were included in the records o f both 
appeals. No. 2803 Philadelphia 1983 and No. 
38W Philadelphia 1983.

reference to the guidelines. In Immigra­
tion and Naturalisation Service r. t.'lin- 
rlha, 462 U.S. 919. 103 S.Ct. 2761. 77 
LEd.2d 317 (1983), it was nrguctl lluil the 
appellant lacked standing to challenge the 
constitutionality of a provision in a statute 
authorizing one House of Congress in veto 
the decision of the Executive Branch to 
allow him, a deportable alien, to remain in 
the United States. The argument wits that 
“Chadha [the appellant] lacks standing be­
cause a consequence of his prevailing will 
advance the interests of the Executive 
Branch in a separation of powers dispute 
with Congress, rather than simply Cha- 
dha’s private interests.” Id. at 935, 103 
S.CL at 2776. Rejecting this argument, the 
Court held:

Chadha has demonstrated "injury in fact 
and a substantial likelihood that the judi­
cial relief requested will prevent or re­
dress the claimed injury...." |eitation 
omitted]. If the veto provision violates 
the Constitution. ... the deportation or­
der against Chadha will be cancelled.
Chadha therefore has standing___

Id.
This reasoning is equally persuasive here. 
Indeed, if appellant does not have standing 
lo challenge his sentence as imposed on 
consideration of invalid guidelines, it is dif­
ficult to conceive who would have standing.

-4-

In explaining my conclusion, noted at the 
beginning of this opinion, lhal Het-tion 3 uf 
the Act of 197S is unconstitutional, I shall 
not discuss all of the arguments that have 
been made to us," for I should find one

14. Tlietc argument! include argument, present, 
ed by amict. Defender Association «d Philadel­
phia. Public Defender Association u l IVnnsylta- 
nia, and the Penn ..Kam a D is lri.t Attorneys As. 
sociaiiun. Although Pa.K A P. 5 2 l ln j requites 
that the Attorney General be n o o ln d  when the 
constitutionality o f a statute is challenged, and 
here no such notice appears tu hast- In-sn giseti, 
cases in which the Commonwealth ts a pails ate 
excluded from  iliis requirement. See (im imtui- 
weahh e. thmehenbaush. 306 Pa SujH-r. 4U6. 452 
A.2d 789 (1982).
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argument dispositive. This argument may 
he summarized as follows: The Pennsylva­
nia Constitution provides that the legisla­
tive power of the Commonwealth is vested 
in both Houses of the General Assembly, 
and may be exercised only with the concur­
rence of both Houses and after present­
ment to the Governor. Pa. Const. atL II, 
§ 1: art. III. §§ 1,4, 5 and 9; art. IV, § 15. 
The Act of 1978 provides that the General 
Assembly may reject sentencing guidelines 
adopted by the Pennsylvania Commission 
on Sentencing, 42 Pa.C.S. § 2155(b), and 
since a decision to reject sentencing guide­
lines is an exercise of legislative power, it 
must be made with the concurrence of both 
Houses and after presentment to the Gov­
ernor. However, the Act of 1978 pros ides 
for only the concurrence of both Houses. 
Id . Since this provision is expressly de­
clared to be not severable, Act of Nov. 26, 
1978, P.L 1316, No. 319, § 7," the entire 
provision of the Act providing for the Penn­
sylvania Commission on Sentencing and the 
adoption of sentencing guidelines must be 
declared unconstitutional.

-a-

The Constitution of 1776, Pennsylvania's 
first constitution, provided for a unicameral 
legislature and plural executive.1* No pro­
vision for an executive veto was included. 
To provide a method of checking legislative 
action, the Constitution required the follow­
ing:

To the end that laws before they are 
enacted may be more maturely con-

15. This provision war repealed and added, as 
modified, b , the Act o f Del. 5. I9S0. P .L  693, 
No. L 2 , § 216(c) (added, as modified) and (d) 
(repealed).

16. Pa. Conn. § 2 (1776) provided tltat " |ijhe 
supreme legislative power shall be vested in a 
house o f representatives ot :he freemen o f  the 
Commonwealth, o r slate o f Pennsylvania." Pa. 
Const. § 3 (1776) provided lhal "li]hc supreme 
executive power shall be sestrd in a president 
a ..J  council."

17. The legislature apparently violated both the 
public notice provision and the "laying over" 
provision. See A Report o f the Commillce o f 
ihe Council o f Censors 12-13 (1794). See also 
Council o f Censors. January 19. 1764, in the 
Proceedings Relative lo  Calling Ihe Convention

sidered, and the inconvenience of hasty 
determinations as much as possible pre­
vented, all bills of public nature shall be 
printed for the consideration of the piss- 
pie, before they are read in general ay. 
sembly the last time for debate ami 
amendment; and. except on occasions o f 
sudden necessity, shall not be passed into 
laws until the next session of assembly, 
and for the more perfect satisfaction o f 
the public, the reasons and motives fo r 
making such laws shall he fully ami 
clearly expressed in the preambles.
Pa. Const § 15 11776).

This governmental structure had its crit­
ics from the beginning. See generally 
R.L Brunhouse, The Counter-Revolution in 
Pennsylvania 1776-1790 (1942); E. Ilotig- 
lass, Rebels and Democrats (19551; ltyi-r- 
son, Republican Theory and Partisan Reali­
ty in Revolutionary Pennsylvania, in Snvt-r 
eign States in an Age of Uncertainty tl; 
Hoffman and P.J. Albert ctls. 1MSI I. Tin- 
critics challenged the effectiveness of tin- 
checks on legislative action.12 hut n w..- 
not until 1789 lhal a convention to rrcm.vf! 
er the 1776 Constitution was convene! 
Sec generally, Rycrson. supra.

The convention resulted in Pennsylva­
nia's second Constitution, the Constitution 
of 1790. This Constitution, modeled aft* r 
the Federal Constitution adopted the pre­
ceding year," established ottr present form 
of government creating a bicameral legis­
lature ■’ and an executive with veto pow-

o f 1776 and 1790. al 69-75 (1525). R .L  IU'-n 
bouse. The Counlrr-Rcvtilutinil in IVnn-tlsan a 
1776-1790 (1942); E. Da-Jgbss K ih .lv  ar-J 
Dcmncrals 269 (1955): A. Nesms. The 3if.vn.an 
Stales During and After the Rcitdlilinn I " * -  
17S9. at 152 (1924).

18. Compare the wording n f the bicameral ar>J 
presentment provisions o f the l'-S. Constm-uca. 
art. I. ij§ I . 7, with the wotdtng of the eq-ma 
lent provisions o f the 1740 Pennsylvania Cnnttt- 
lotion, art. I, §§ I, 22. 23-

19. Pa. Const art. I . § I (1790 ) provided:
The legivlalive power n f this Cnmmnnuca.t. 
shall be vetted in a General Asxcmblv. “ hn: 
shall consist o f a Senate and a House c 
Representatives.

COM. v. KUPIIAL
Cite as SCOA-Zd 170S (Pa.Sup<r. 18151

er.:'  In Commonwealth v. Sutleg, 474 Pa. exercise of legislative power?

Pa. 1215
For if it

256, 378 A.2d 780 (1977). the Supreme 
Court explained our form of government 
by saying:

In Pennsylvania we embraced the con­
cept of tripartite government with three 
equal, separate and autonomous branch­
es in an effort to prevent governmental 
power from becoming concentrated into a 
single body. It was believed thnl each 
branch would act as a check on the other 
and by this diffusion of power prevent 
tyranny where the rights of the individu­
al citizen would be ignored.
Id. at 269, 378 A.2d al 78G (citations 
omitted).

-b-

It will be recalled that the Act of 1978 
provides lhat sentencing guidelines adopted 
by the Pennsylvania Commission on Sen­
tencing may be rejected by concurrent res­
olution of both Houses, without present­
ment to the Governor, 42 Pa.C.S. § 2155(b), 
and lhat here in fact both Houses did by- 
concurrent resolution reject the guidelines 
adopted by the Commission, with the result 
that new guidelines were adopted by the 
Commission. The question must therefore 
be decided: Was the decision by both Hous­
es to reject the sentencing guidelines an

This provision was not altered in subsequent 
constitutions: Pa. Consl. art. I. § 1 (1638); Pa. 
Const, an. II. § I (1873).

M. Pa. Consl. art. I. § 22 (1790) prosided
Every- bill, which shall base pasted both hous­
es, shall be presented lo  the governor. If he 
approve, he shall sign it: but if lie shall not 
approve, he shall return il. wills Itiv objec­
tions. lo  Ihe house in which il shall have 
originated, who shall enter the objections al 
large upon thci.* journals, and proceed lo  re­
consider il. I f  after such icconsidciaiiou two- 
thitds o f lhal house shall agree to pass the 
bill, it shall be sen), with ihe objections, lu Ihe 
other house, by which likewise il xh.tll be 
reconsidered: and if approved by iwo-thtrds 
o f lhal house, it shall tic a lasv. ihil in such 
cases the voles o f berth houses shall be dcicr* 
mined by yeas and nays, and ihe names of the 
persons soling fo r o r  against the h ill shall be 
entered on Ihe journals o f each house respec. 
lively, I f  any b ill shall not be returned lw-the 
governor within len days (Sundays excepted) 
after it shall have been presented to Inin, ii

was. the Constitution requires present­
ment. from which it follows that unless it 
can he severed, the Act's provision that 
there need not lie presentment renders the 
Act unconstitutional.

Although there is a strong presumption 
of constitutionality, sec Conimoniiealtli v. 
Robinson, 497 I'a. 49. 43S A.2d 964 (1981), 
appeal dismissed, 457 U.S. HOI, 102 S.Ct 
2898. 73 LEd.2d 1310 (1982), nevertheless, 
I have no doubt lltal in rejecting the sen­
tencing guidelines, the two Houses en­
gaged in an exercise of legislative power. 
It is within "[thej exclusive power [of the 
General Assembly] to determine the peno­
logical system of the Commonwealth. It 
alone can prescribe the punishments to be 
meted out for crime." Commonwealth ex 
reL Banks p. Cain, 345 Pa. 5S1, 587, 28 
A.2tl 897, 900 (19-12). See also Common­
wealth i\ Sntley, supra: Commonwealth 
p. Clover, 397 Pa. 343, 15G A.2J 114 (1959). 
Of course, as to any given offender the 
determination of the precise punishment is 
decided by the sentencing judge, that is to 
say, is exclusively within the jutlieial pow­
er. However, the sentencing judge must 
exercise this judicial power within the lim­
its prescribed by the General Assembly. 
Two different sorts of limits may be pre­

shall be a law, in like manner as i f  he had 
signed ii. unless llie general as-cmbly, by 
their adjournment, present its return: in 
which case tl shall be a law. unless sent back 
within ihrcc dass after their next meeting. 

This provision was not substantially altered in 
subsequent constitutions- f a  Cun.l art. I. § 23 
(I8 J8 ): Pa Const, art IV. k IM IS 7 J ).

Pa Const, an . I. k 23 117901 ptiwidi-d:
Every order, revolution n r sine, in which 

the concurrence nf both Ibn t-c . may be nec­
essary (cxcepl on the que.ltun u l adjourn­
ment) shall he prevented to the governor, and. 
before il shall take effect be approved bv him. 
o r. being tllsapprused. shall he u-paxxed bv 
tuo-ihirdv o f both houses according lo  she 
rules and hrnilatiuns prescribed in case uf a 
bill.

This provision wav not altered in subsequent 
constitutions: Pa.Const. art. I. § 24 (1838); Pa. 
Const art. 111. § 26 (1873). renumbered in 1967, 
art. I II . I  9.



1216 !•». 500 ATLANTIC REPORTER, 2d SERIES
scribed, the first going to the nature and 
duration of the sentence that may he im­
posed, the second, to the procedure that the 
judge must follow in deciding upon the 
.nature ir.d duration of the sentence. 
While the Crimes Code prescribes the dura­
tion of the possible sentence for a given 
offense, the Sentencing Code prescribes the 
nature of the sentence that within this limit 
may be imposed (total confinement; partial 
confinement; probation: fine: and determi­
nation of guilt without further penalty). 
The Sentencing Code also prescribes the 
procedure lhat the judge must follow in 
deciding upon the nature and duration of 
the sentence. For example, the judge must 
consider whether factors identified in the 
Code as favoring probation are present, 42 
Pa.C.S. § 9722; he must order a presen­
tence investigation report, or state of 
record why he has not, 42 Pa.C.S. § 9731, 
suspended insofar as inconsistent with Pa. 
R.Crim.P., Chapter 14; and he must state 
of record the reasons for his sentence, 42 
Pa.C.S. § 9721(b). When the General As­
sembly by the Act of 197S provided for 
sentencing guidelines, it changed the proce­
dure that the sentencing judge had to fol­
low. Specifically, it provided that

(l)he court shall also consider any guide­
lines for sentencing adopted by the Penn­
sylvania Commission on Sentencing and 
Liking effect pursuant to section 1385 
[now 2loo of Title 42] (relating to publi­
cation of guidelines for sentencing)___

21. In  hts opinion Judge W ICKERSRAM sug­
gests lhal "since ihe guidelines were not in ef­
fect a l ihe l-ir.e uf ihe rejection, Ihe rejection did 
not char.gt ihe procedure sentencing judges 
would follow , t  . mcrc'y maintained the status 
gito." Al 1207 (emphasis in original). The diffi­
culty wilh this suggestion, however, is lhal i f  the 
concurrent veto was no l a r  exercise o f legisla­
tive power, what was it? As Professor Gold­
smith has pul this point, in his article, /.VS V. 
CHADHA and ihe Nondeiegaiion Docirmc: A 
Speculat.on. J5 Syracuse LRcv. 749 (1934). " If 
. . .  an exercise o f the veto was nut a  "legislative" 
acl. then perhaps ihe House had no business 
exercising it a l i l l . "  Id. al 75J. Also in this 
regard I note ihe Supreme Court's affirmance o f 
Consumers L'nion o l  U.S.. Inc. v. fed e ra l Trade 
Commissisn. 691 F.2d 575 (UC .C ir.1982) (en 
banc), a il'd  sub nom. United States Senate v.

In every case where the court imposes a 
sentence outside the sentencing guide­
lines adopted by the Pennsylvania Com­
mission on Sentencing pursuant to sec­
tion 1384 [now 2154 of Title 42] (relating 
to adoption of guidelines for sentencing! 
and made effective pursuant to section 
1385 [now 2155 of Title 42], the court 
sh >1 provide a contemporaneous written 
sta .ament of the reason or reasons for 
the deviation from the guidelines. Fail­
ure to comply shall be grounds for vacat­
ing the sentence and resentencing the 
defendant
Act of Nov. 26, 1978, P.L. 1316, No. 319.
§ 1, 18 Pa.C-S. § 1321(b) [now 42 Pa.C.8 .
§ 9721(b)).

When by concurrent resolution of both 
Houses the General Assembly rejected the 
sentencing guidelines that the Commission 
had adopted, it again changed the proce­
dure that the sentencing judge had lo fol­
low. Without the concurrent resolution, 
the judge would have had to follow the 
guidelines adopted by the Commission 
The concurrent resolution, however, rxject 
ed those guidelines as too lenient, thereby 
prescribing that the sentencing judge was 
nol to consider them, but instead yvas to 
consider other guidelines, to be adopted 
later. This action was as much on cxerv.se 
of legislative power as was the enactment 
of the Act of 1978 itself, or the cnaclnn if. 
of the Crimes Code, or of the Sentencing 
Code.*1 The conclusion is therefore im-s-

fe d e ra l Trade Contm istion; United States I i  
o /  R tp re se rta tiva  v. fe d e ra l Trade C'cioo'.'i",-"
463 U.S. 1216. 103 S CI. 3556. 77 I.E J .2 J  1 
(1933). There, the Court o f Appeals held lhat a 
concurrent veto resolution, which prcxcnuvl a 
commitvion’s projvoved role from  taking - * - * 
violated procedure, established by lit.- Cim.tnu 
lion  fo r the exerefve o f legislative pm.eiv see 
a lso  Consumer Energy Council u/ America *'■ 
fe d e ra l Energy Reguhturv Commission. 673 I 23 
425 (D.C.Cir.l9S2>. a i l'd  sub nom. fh v e .ii t~a 
Consumers Group e. Consumer linerey Conned 
o /  Amenea. 463 U.S 1216. 103 S.Cl. “  
LE d .2 J  1402 (1983) (affirmance uf d«i>atn 
holding unconviiiutionat one huuve veto *4 
Comnlisvion’l  prupoved ru le): Allen r. Carmen.
578 FSupp . 951 (D.D.C. 1933) (one-house ic ioeJ  
pro jvoved adm in lv tra iive  rc g u la lio r s  uncunmna- 
liona l).

 ------- y . - . - a :  m x e .

COM. v. KL’PIIAL Pa. 1217
C llt aa 300A 24 1703 IPa.Soprt. 1913)

cannot be amended by legislation." Id. at 
957 n. 22. 103 S.Cl. at 276.7 n . 22. Since the

capable that the provision of the Act of 
1978, that such legislative )tower could he 
exercised only by the concurrent resolution 
of both Houses, without presentment to 
the Governor, is unconstitutional.2*

-c-

This conclusion is not only confirmed as 
correct but is required hy the decision of 
the United Stales Supreme Court in Immi­
gration and Naturalisation Service v. 
Chadha, supra. In Cliadha, the Court 
held unconstitutional § 244(c)(2) of the Im­
migration and Nationality Act, which pro­
vided that a resolution by either House 
would invalidate a decision by the Attorney 
General lo suspend deportation of an alien. 
The Court reviewed the constitutional pre­
scriptions for bicameralism and present­
ment to the President, art. I. §§ 1, 7, and 
concluded that the Framers of the Federal 
Constitution had decided "that the legisla­
tive power ... [would] be exercised in ac­
cord with a single, finely wrought and ex­
haustively considered, procedure." 4G2 
l\S. at 951, 103 S.Ct. at 2784. Il was clear 
to the Court that the one-House veto was 
"essentially legislative in purpose and ef­
fect ... [because it] alleged] the legal 
rights, duties and relations of persons, in­
cluding the Attorney General, Executive 
Branch officials and Chadha, all outside the 
legislative branch." Id. at 952, 103 S.t't. at 
2784. In this regard, the Court pointed out 
that neither House had argued that in the 
absence of the veto provision, it could have 
ordered the Attorney General to deport an 
alien whose deportation had been suspend- 
*d. The Court summarily rejected "the 
auggestion that the onc-House veto provi- 
•ion ...  either removes or modifies the 
bicameralism and presentation require­
ments" that legislative action must satisfy, 
observing that “[t)he explicit prescription 
for legislative action contained in Art. I

*2. Thix cave does nol raise the Ivvuc o f the 
constitutionality o f a statute requiring lhal be- 

■ tore they become effective an agency's proposed 
guidelines muvl be enacted into law. Cf. 1983 
N.Y.Lawa 711: Wash.Rev.Cod; § 9.94A .070(I). 

,. Hot does It raise the issue o f live constitutional!* 
ty o f a siaiute requiring an agency lo  report

one-House veto failed lo satisfy the -xinsli- 
tulional requirements of bicameralism and 
presentment, the Court held that the provi­
sion authorizing it was unconstitutional.

This reasoning is controlling. While 
Chadha concerned a one-House veto in­
stead of. as here, a two-House veto, that 
fact is immaterial. See Consumers Union 
o f U.S., Inc. r. Federal Trade Commis­
sion, 691 F.2d 575 (D.C.Cir.1982) (en banc), 
o f f4 sub nom. United Stales Senate i\ 
Federal Trade Commission; United 
States House n f Representatives r. Feder­
al Trade Commission, 463 U.S. 1216, 103 
S.CL 3556, 77 L.Ed.2d 1402 (19S3) (two- 
House veto unconstitutional). It is equally 
immaterial that Chadha arose under the 
United States Constitution instead of the 
Pennsylvania Constitution. See discussion, 
subsection a, supra. See also Legislative 
Research Commission by Prather v. 
Brown, 664 S.W.2d 907 (Ky.l9S4) (inter­
preting Kentucky Constitution); Bnrstcin 
r. Moriat, 438 So.2d 554 (La.1983) (inter­
preting home rule charter); Planned Par­
enthood Association it Department of 
Human Resources, 297 Or. 362. 687 P.2d 
785 (198-1) (en banc) (interpreting Oregon 
Constitution). Compare State ex rel. Ste­
phan v. Kansas House o f Representatives, 
236 Kan. 45. 687 P.2d 622 11984). which 
held provisions permitting the legislature 
to adopt, modify or revoke administrative 
rules by concurrent resolution without pre­
sentation to the governor unconstitutional 
under the Kansas Constitution. This con­
clusion was supported hy federal anti stale 
decisions. 236 Kan. at 61. 6-7 P.-Jtl at 636. 
including Chadha, State r. A.L.I.V.K. Vol­
untary, 606 P.2d 769 (Alaska 1980); Malo­
ney V. Pae, 183 Conn. 313. 439 A.2d 349 
(1981); Opinion o f the Justices. 12) N.H.

proposed guidelines lo  Ihe legislature fo r  their 
consideration and providing It,t ilicir elfcxlisc 
date at the end o f a certain period o f lime in llie 
absence o f an acl to the contrary. Cl. Compre­
hensive Crime Control Acl o f 1984. Avi u f (X I. 
12, I9J4. Pub.I.. 98-473. Title II. kk 217. 235. 98 
Slat. 2017; Minn.Slai.Ann. k 244.09112).
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552, 431 A 2d 763 (1981); General Axscm- 
bly o f Stale o f New Jersey v. Byrne, 90 
N.J. 376, 448 A.2d 438 (1982).

-d-

The remaining question is whether the 
unconstitutional concurrent resolution pro­
vision of Section 3 of the Act of 1978 may 
be severed from the other provisions of the 
section, so that these other provisions may 
remain in effect 

Under Pennsylvania rules of statutory 
construction, separate provisions of a stat­
ute are presumed severable.13 However, 
this presumption is not available, for the 
Act of 1978 contained an express insevera- 
bilily clause:

Section 7. The provisions of section 3 
[relating to the Pennsylvania Commis­
sion on Sentencing] are not severable and 
if any provisions thereof or the applica­
tion thereof to any person or circum­
stance is held invalid, the remainder of 
section 3 and section 6  [appropriating 
funds to the Commission] shall be inval­
id.
Act of Nov. 26, 1978, P.L 1316, No. 
319."

Although reworded in 1980, the legislature 
again pn - :ded that the Acl was insevera­
ble:

(c) The provisions of subsection (a) [relat­
ing to the Pennsylvania Commission on 
Sentencing), 42 Pa.C.S. § 9781 (relating 
to appellate review of sentence), and sec­
tion 6 [relating to appropriations to the 
Commission] of the act of November 26, 
1978 (P.L. 1316, No. 319), entitled "An

23. The Statutory Construction Acl of 1972 pro­
vides:

The provisions o f every stalule shall be sever­
able. I f  any provision o f any statute o r llie 
application thereof to any person o r circum­
stance is held invalid, ihe remainder o f the 
statute, and the application o f such provision 
lo  olher persons o r circumstances, shall nol 
be affected thereby, unless the court finds that 
the valid provisions o f the statute arc so es­
sentially and inseparably- connected with, and 
so depend upon, the void provision o r applica­
tion, lhal tl cannol be presumed Ihe General 
Assembly would have enacted ihe remaining 
valid provisions without the void one; o r tin-

act amending Title 18 (Crimes and Of­
fenses) of the Pennsylvania Consolidated 
Statutes, further providing for sentenc­
ing and providing for alteration of identi­
fication marks on personal properly," are 
not severable and if any provision there­
of or the application thereof lo any per­
son or circumstance is held invalid, the 
remainder of subsection (a), 42 Pa.C.S. 
§ 9781 and such section 6 shall be inval­
id.
(d) Subchapter G of Chapter 13 (relating 
to Pennsylvania Commission on Sentenc­
ing) of Title 18, and sections 7 and Slal 
and (b) [of the 1978 Act] ... are re­
pealed___
Act of Oct 5, 1980, P.L. 693, No. 142. 
§ 218.

These changes were made as part of the 
JARA Continuation Act of 1980, which 
transferred sections of Title IS, relating «••' 
the Commission, to Title 42. Id .,  § 21Stal.

Although this explicit expression of in- 
severability is by itself sufficient to over­
come the presumption of severability. I 
have also examined the legislative record 
for evidence of intent. It discloses that 
indeed the legislature would not have cre­
ated the Commission and authorized it lo 
adopt guidelines without at the same time 
reserving the power by concurrent resolu­
tion to reject those guidelines. Thus. Rep­
resentative Scirica, sponsor of the bill, not­
ed that "[b]efore the guidelines become 
effective, they have to he submitted in 
their entirety to both Houses of the Gener­
al Assembly, anil we have 90 days lu !o-»

less the courl finds that the remaining sahJ 
provisions, standing alone, arc invotnp.cr 
and are incapable o f being csceutcJ in a.- 
cordance with the legislative intent.
I Pa.CS. § 1925.

24. An earlier version o f llie b ill. P rim ers So 
2164, contained on ly the follow ing clause 

The provisions of 18 Pa.C.S. § 1356 (relating 
lo  appellate review o f sentence) ate nol sesvi­
able and if any provision thereof or the appli­
cation thereof lo  any person nr circumstance 
is held invalid, ihe remainder o f the section 
shall be invalid.
S. 195. § 6.

COM. v. KUPIIAL Pa. ]219
Cite at SOO A 43 I2PS (Pa-Sgper. 1945)

them over and to decide whether or not to 
veto them." Pa.Housc l>eg. J., Sept 21, 
1978. al 3131. In 1981, during the debate 
on the concurrent resolution rejecting the 
guidelines adopted by die Commission, 
Representative Reber pointed out 

that when the guideline enactment went 
into effect allowing you the right to re­
view this, it had to be for a purpose, and 
1 submit it was just this particular pur­
pose lhat we do want lo look at these, if 
in fact they come back too lenient 
Pa.House Leg. J., Apr. 1. 1981, at 564. 

See aLo Pa.House Leg. J., Apr. 1, 1981, at 
566 (remarks of Rep. Hagarty). And in 
1982, while debating the Senate resolution 
lhat approved the new guidelines, Senator 
Gckas stated:

We will always have that ability [to re­
ject the guidelines] because the Commis­
sion on Sentencing will continue to moni­
tor and report to us and wo as a Body 
will be on top of these guidelines and the 
sentencing procedures and the whole 
gamut of the judicial system having to do 
with sentencing from top to bottom. 
Pa.Senate Leg. J., Apr. 20, 1982, at 2160. 

(1 note in passing that one legislator cor­
rectly described the two-House veto as an 
"end run" around the constitutional re­
quirements applicable to the exercise of 
legislative power 

1 cannot sit down without being critical 
of the way this whole issue comes before 
us. It is really being done by an end run 
and I think the proponents of this very 
involved sentencing guideline device real­
ize it would have a hard time getting

35. The legislatively-set interim guidelines, see 
note 6, supra, apparently would nut be applica­
ble in this case.

The qucstiun ot retroactivity is nut slrtc lly 
before ihis court. However, given the potential 
itnpacl o f a decision balding ihe guidelines un- 
constitutional, 1 nevertheless address llta l issue. 
Compare Northern Pipeline Construction Co. f. 
Marathon Pipe U n e  Co.. 458 U.S. 50, 102 S.Cl. 
3858. 73 LIvd.2d 598 (1982), where the Supreme 
Coon addressed, without explanation, the re ­
troactivity o f its decision affirm ing a Di-.iricl 
Court holding lhat Congressional delegation of 
jurisdiction lo  bankruptcy judges under the

through the Legislature on its own mer­
its.

Pa.Senate Leg. J., Apr. 20. 1982, at 2164 
(remarks of Sen. Snyder).)

Since the legislature thus made plain its 
intention thnt the provisions of Section 3 of 
the Act of 1978 should he "essentially and 
inseparably connected," 1 Pa.C.S. § 1925, 
note 23, supra, the conclusion that the 
concurrent veto resolution provision of the 
Section is unconstitutional renders the en­
tire Section unconstitutional. The judg­
ment of sentence should therefore be va­
cated and the case remanded for resentenc­
ing under the Sentencing Code.”

-5-

I should not apply this decision retroac­
tively,”  for I have reviewed the various 
factors used to resolve the issue of retroac­
tivity, and have concluded that sentences 
imposed since the effective date of the 19S2 
guidelines need not be vacated. Sec Link- 
tetter v. Walker. 381 U.S. 618. 85 S.Ct. 
1731, 14 LEd.2d 601 (1965); Common­
wealth p. Cain, 471 Pa. 140. 369 A.2d 1234 
(1977) (affd by an equally divided court) 
(EAGEN, J., Opinion in Support of Affirm­
ance, joined by JONES, C.J.. and POMER­
OY, J.); Commonwealth v. Godfrey, 434 
Pa. 532, 254 A.2d 923 (19691; Common­
wealth v. Parrott, 287 Fa.Super. 83. 429 
A.2d 731 (1981)

A decision that the two-House veto reso­
lution is unconstitutional was not foreshad­
owed in previous -..-visions. Indeed, this 
court has interpreted various aspects of the 
sentencing guidelines without intimating

llankruplcy Art o f 1978 violates Art I I I u f the 
Constitution.

Although I should conclude that a dcciviun 
holding the guidelines uncunvtituttunal shuuld 
nut be applied retroactively, appellants who 
have raised and properly preserved the issue 
posed by this appeal—lhat Ihe guidelines are 
unconstitutional fo r lack o f presentment of Ihe 
concurrent resolution—should receive the bene­
fits o f such a decision. C*/. Shea v. tjnu u an a ,
  U.S. ------, 105 S.C l. 1065, 84 L td .2d 38
(1985): United States p. Johnson. 457 L'-S. 537. 
102 S.Cl. 2579, 73 L.F.d 2d 202 (1952).
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that fundamental constitutional problems 
existed in the Act of 10< 8. Sec, e.g.. Com- 
monutallh r. Rainey, 338 Pa.Super. SCO, 
•188 A.2J 81 (1985); Commonwealth it Riv­
era. 338 PiSupor, 199, 487 A.2d 923 (1985); 
Commonwealth v. Smith. 333 Pa.Super. 
179. 481 A.2d 13G5 (1981); Commonwealth 
v. Royer. 328 Pa.Super. GO, 476 A.2d 453 
(1984). The parties have pointed out only 
two other instances in Pennsylvania law 
that might pose the same constitutional 
issue raised in this case,21 and in these 
instances, the issue apparently has not 
been raised. Moreover, until Chadha, 
there was no indication from the United 
States Supreme Court that Congress' incor­
poration of legislative review mechanisms 
violated the Constitution. See Exxon 
Corp. r. C.S. Department o f Energy. 744 
F.2d 93 lEm.Ct.App.), cert, denied sub 
nom. Energy Reserves Group, Inc  t\ De­
partment o f Energy, —  U.S. ----- . 105
S.CL 576, £3 L.Ed.2d 515 (1984) (Chadha 
nol retroactive in part because Chadha 
posed issue of first impression not clearly 
foreshadowed by earlier cases).

In addition, retroactive application of a 
holding to the effective date of the 19S2 
guidelines, July 22, 1982, would not further 
the purpose of the holding, i.e., to preclude 
continued violation of the presentment pro­
vision by the legislature enacting review 
mechanisms hot requiring executive consid­
eration. See Exxon Corp. r. U.S. Depart­
ment o f Energy, supra. It is obvious that 
my conclusion that Section 3 uf the Act of 
1978 is unconstitutional does not affect the 
truth-finding process, which has been a sig­
nificant fact in determining retroactivity, 
see Conimonucalth v. Cain, supra. 471 
Pa. at 162. 164. 166, 369 A.2d at 1245-47
(1977) (EAGEN, J., Opinion in Support of 
Affirmance, joined by JONES, CJ., and 
POMEROY. J.). and it does not follow that 
because a sentence was imposed upon con­
sideration cf the guidelines, the sentence 
was unfair.

27. See R e fu lilo ry  Review Act. Acl c f June 25.
1982. P .L  63 J. No. 181. 71 P.S. § 745.1 el icq
Suniel Ac-.. Act o f Dec. 22. i9 8 l, P .L  508. No.
142, l l  amended, 71 Pis $ 1795.1 cl icq. (A llor-

Finally, to apply a decision of uticonstitu- 
tiunality retroactively would disrupt the al­
ready over-burdened criminal justice sys­
tem. Cf. Commonwealth v. Cain, swan 
at 163, 369 A.2d at 1245-46 (EAGEN. J.. 
Opinion in Support of Affirmance, joined 
by JONES. CJ„ and POMEROY. J.). Ac­
cording lo the Pennsylvania Commission on 
Sentencing, 29,908 sentences, on 20.529 
separate forms, were reported during 1933. 
as having been imposed for offenses occur­
ring on or after the effective dale of the 
guidelines. Sentencing in Pennsylvania ii 
(June 1984). Cf Exxon Corp. p. U.S. De­
partment o f Energy, supra at 114. These 
figures suggest the magnitude of the prob­
lem if a decision of unconstitutionally 
were applied retroactively: it would create 
havoc. Cf. Commonwealth v. Godfrey, 
supra, 434 Pa. at 536-37, 254 A.2d at 925; 
Commonwealth p. Oliver, 251 Pa.Super 
17, 22-23, 379 A.2d 309, 312 (1977); O -  
monuealth p. Lockhart, 227 Pa.Super. ->3 
507-08, 322 A.2d 707, 709 (1974).

For each of these reasons, I should l:--.-i 
that the decision that Act of 1978 is ur.c-'t 
stitulional should be applied prospective!;, 
only.

The judgment of sentence in No. 2?i’2 
Philadelphia 1983 should be affirmed. .

The judgments of sentence in No. 29"3 
Philadelphia 1983 and No. 2804 Philadel­
phia 1983 judgment of sentence should he 
vacated and the case should be remar.de-: 
for resentencing in accordance with 
opinion.

OLSZEWSKI. MONTEMURO and TAM! 
LIA, JJ., join this dissenting opinion.

ney General Official Opinion, No. 84-J . a d " -v h jf i
ihe governor lhal Suniel Review llcm lu l- . 
continuing certain bodies are subject lo u - r t 9 »
prcsenlmcnl clause).
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March of 19S0. The courl nolcd that Jen­
kins was charged with a crime, was commit­
ted lo a State hospital for observation un­
der § 19.2-1G9 with a warrant pending 
against him, was found incompetent to 
stand trial, and was committed to the same 
hospital for care, treatment, and mainte­
nance. He ruled that under such circum­
stances Jenkins was an "inmate" of cither 
the jail or the hospital and, "as such," there 
was "no difference" in the period of obser­
vation under § 19.2-169, for which the 
Stale did nol charge, and in the period of 
hospitalization under Title 37.1, a mere 
"technical change in commitment," for 
which a charge was made. We disagree.1

We are of opinion that the applicable 
statutes provide in plain terms lhat a per­
son is liable for the expenses of his care, 
treatment, and maintenance when confined 
to a Stale hospital pursuant to Title 37.1, 
even though he previously had been con­
fined to the facility pursuant to Code 
§ 19.2-169 as a person charged with crime.

In addition lo the provisions already not­
ed. supra, § 19.2-169 also provided that if a 
defendant, upon observation, is found men­
tally incompetent to stand trial 

"or requires hospitalization for the treat­
ment of his mental disease or defect, an 
appropriate court shall commit the ac­
cused pursuant to the provisions of 
§ 37.1-67 o f the Code of Virginia and, 
thereafter, the accused shall be subject to 
the provisions o f Title 37.1 with respect 
to treatment, care, transfer, discharge, 
and all olher applicable sections." (Em­
phasis added.)

Jenkins was committed twice under that 
provision pursuant to civil commitment or­
ders entered under Code § 37.1-67.1 et seq., 
the successors lo § 37.1-67. Consequently, 
having b> on so committed, Jenkins was
! .  On appe.il, Jenkins contends ihe Common­

wealth (ailed to  prove certain facts essential to 
sustain a recovery against him. Such an argu­
ment was nol made in Ihe tna l court and w ill 
nol he noted (o r the first time on appeal. Rule 
5 21. A lso. Jenkins mounts a broadside consti­
tutional aitack on Ihe entire statutory scheme 
under which he was hospitalized. We are un­
able properly to consider these constitutional

"subject to the provisions of Title 37.1" by 
virtue of the specific language of § 19.2- 
169.

Included within Title 37.1 is Code § 37.1 • 
105 which provided,.in part:

“Any i>crson who has been or who may lu- 
admitted lo any State hospital . . .  shall 
bo liable for the expenses of his care, 
treatment and maintenance in such hospi­
ta l " (Emphasis added. ) 1

The1 foregoing language, considered with 
the specific provisions of § 19.2-169, clearly 
fixes liability upon Jenkins for the two peri­
ods of hospitalization in question.

The trial court based its decision on the 
conclusion that Jenkins was an “inmate" al 
all times during his slay in the State mental 
hospital. But the Attorney General points 
out "that there is nc significant difference 
between the handling (by the hospital au­
thorities] of patients incapable of standing 
trial and other involuntarily committed pa­
tients.” He says the only apparent differ­
ence was set forth in § 19.2-169:

“(A]l least ten days prior to the uncondi­
tional release or discharge of such indi­
vidual charged with a crime, the facility 
director shall notify the appropriate court 
or judge thereof, the appropriate attor­
ney for the Commonwealth and the attor­
ney for the accused of such intended re­
lease or discharge."

Thus, as the Attorney General notes, the 
hospital director could hs e authorized the 
patient’s unconditional rr ease, provided he 
notified the appropriate criminal justice au­
thorities. Upon such notice, the clerk of 
court was required to issue a praecipe lo an 
officer of the court directing him forthwith 
to bring the person from the hospital facili­
ty and commit him to jail or the custody 
from which he was removed. Code § 19.2- 
171.*

arguments because they are based. Ir. part, on 
assumptions o f  fact which are nol supported by 
the mc.iger oral stipulation in the tna l court.

3. In 1982, * 37.1 -105 was rewritten. Acts 1982. ch. 50

A. Code § 19 2-171 was a lso repealed In 1982.
Acts 1982, ch 653.

BALILES y. MAZUR
Cheat, Va* 2*7S-E_2d6M
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Thu3, when an accused is civilly commit­

ted under Title 37.1, he is not under the 
direct control of the criminal authorities 
during his incompctency. Moreover, Code 
§ 37.1-1(16) defines one involuntarily ad­
mitted to a State hospital according to the 
provisions of Title 37.1 as a "patient" In 
short, as a practical matter es well as by 
statutory definition, Jenkins was a patient, 
nol an inmate, during the periods in ques­
tion.

Consequently, the Commonwealth was 
obligated to pr-cced against Jenkins accord­
ing to the mandate of Code § 37.1-110, 
which provided, in part:

"Upon the failure of any patient . . .  to 
make payment of (his expenses], and 
whenever it appears from investigation 
that such patient, . . .  has sufficient es­
tate, or there is evidence of ability to pay 
such expenses, the Department shall peti­
tion (the appropriate court] for on order 
to compel payment of such expenses by 
persons liable therefor...

For these reasonr, the judgment below 
will be reversed and the case will be re­
manded for a new trial limited solely to the 
issue of the amount due by Jenkins to the 
Commonwealth for reimbursement of ex­
penses.

Reversed and remanded. ■ ■

Gerald L. BALILES, Attorney General 
of Virginia 

v.

Edward J. MAZUR, Comptroller 
of Virginia.

Record No. 821123.

Supreme Court of Virginia.

Dec. 3, 1982.

Attorney General filed |ietilion for writ 
of mandamus in Supreme Courl seeking

adjudication as to constitutionality of ccr-. 
tain provisions cf Public Building Authority 
Act. The Supreme Court, Thompson, J., 
held that: (1) revenue b-jr.ds issued by Pub­
lic Building Authority which were payable 
solely from revenues pledged thereto and 
which were not backed by full faith and 
credit of Commonwealth were not in viola­
tion of debt limitation provision of State 
Constitution, and (2) provision in Act that 
Public Building Authority could not under­
take any project not specifically included in 
bill passed by majority of General Assembly 
did not unconstitutionally contravene sepa­
ration of powers.

Writ awarded.

1. States <a=115

Revenue bonds issued by Public Build­
ing Authority to ucquirc and construct pub­
lic buildings which were payable solely from 
revenues pledged thereto, ami which were 
issued with express negation of any obliga­
tion by Commonwealth lo pledge its full 
faith and credit for their payment, tlid not 
violate debt limitation provision of slate 
constitution. Code 1950, §§ 2.1-234.K lo
2.1-234.19; Const Art. 10, §§ 9, 9(u-d).

2. Constitutional Law c=58 
States o 8 4

Provision in Public Building Authority 
Act lhat Authority could not undertake any 
project not specifically included in bill 
passed by majority of General Assembly did 
not unconstitutionally contravene separa­
tion of slate legislative ami executive pow­
ers. Code 1950, §§ 2.1 234.10 to 2.1-234 19.
2.1-234.13; Consl. Art. 1, § 5; Art 3. § 1.

Harry Frazier, III. Richmond (Gerald L. 
Baliles, Ally. Gen., William G. Broaddux, 
Chief Deputy Atty. Gen., Waller A. McFar- 
lane, Deputy Atty. Gen., John G. MacCon- 
nell, Asst. Ally. Gen., James J. Kniccly;

S ., In I9R2, § 37 .1  110 was rewritten Acts 1982, ch. 50.
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Hunton & Williams, Fairfax, on briefs), for 
petitioner.

J. .lurwood rcllun, III, Richmond, for 
respondent.

Before CARRICO. C.J., nnd COCHRAN. 
POFF, COMPTON, THOMPSON, STE­
PHENSON and RUSSELL, JJ.

THOMPSON. Justice.

The Attorney General, by filing-a petition 
for a writ of mandamus, invokes our origi­
nal jurisdiction pursuant to Code § 8.01— 
653.' seeking adjudication a3 to the consti­
tutionality of certai' provisions of the "Vir­
ginia Public Build, ig Authority Act of 
nineteen hundred eighty-one" (the Act). 
Acts 19S1, c. 569; Code §§ £1-23-1.10 to 
-234.19.

On June 25, 1982, the Comptroller of Vir­
ginia (Comptroller) notified the Attorney 
General of doubts respecting the constitu­
tionality, proper construction, and interpre­
tation of the Act nnd raised certain ques­
tions for consideration by this court The 
questions arc;

1. Do the provisions of the Acl empower 
the Virginia Public Building Authority (Au­
thority) to undertake financial obligations 
to copslrucl, improve, furnish, maintain, ac­
quire, and operate public buildings for sale, 
lease, or conveyance to the Commonwealth 
v Mch would violate the provisions of Arti­
cle X, § 9 of the Constitution concerning 
the creation of debt to which the full faith 
and credit of the Commonwealth is pledged 
or committed?

2. Does the provision of the Act that the 
Authority shall not undertake any project 
or projects which arc not specifically includ­
ed and authorized to be undertaken in a bill 
ot resolution passed by n majority of those

I . Under Code 5 8 01  003. the Comptroller 
may. in ihow  situations svher* he rn trrt jm s  
duuhl icspccting the constitutionality, prti|HT 
construction, or interpretation o f an act o f the 
General Assembly which directs payment nf 
money out o f the state treasury, w ithhold pay­
ment under the a it until there has h rrn  a final 
adjudication made hy this enurt. th e  Attorney 
General is enqioivered lo  file  a petition fo r a 
writ uf mandamus, directing the Comptroller to

elected to each house of the General Assem­
bly violate the principle s atcd in Article I, 
§ 5, and Article III, § 1. of the Constitution 
that the legislative, executive, and judicial 
departments of the Commonwealth sh ill lie 
separate and distinct?

The essential facts arc not in dispute and, 
as outlined in the petition for a writ of 
mandamus and accompanying brief, are: 

The Authority was established as “ a 
body corporate and politic, constituting a 
public corporation and governmental instru­
mentality" for the purpose of "constructing.
...  maintaining, .. and operating public 
buildings for the use of the Slate." The 
membership of the Authority includes the 
State Treasurer, the Stale Comptroller, and 
five additional mcmliers appointed hy the 
Governor. Code §§ 2.1-234.12, -234.13.

The Authority is authorized to undertake 
only those projects specifically authorized in 
a hill or resolution passed by u majority nf 
those elected to each house of the Gcnerai 
Assembly. Il has the power to (I) acquire, 
purchase, hold and use real and peruut-'d 
property; (ii) lease as lessor lo the Com­
monwealth (and any of its inlitical suhlivi- 
sions or agencies), subject to the approval 
of the Governor, any project constructed by 
or any property at any time acquired hy the 
Authority; and (iii) acquire hy purchase, 
lease, or otherwise, and to construct, im­
prove, furnish, maintain, repair, and o|»-r- 
ate projects. The Authority is also cm|»iw- 
ercd to fix and collect rates, rentals, and 
other charges for use of its facilities or 
projects. Code § 2.1-234.13.

In furtherance of its purposes, the Au­
thority may borrow money and issue nut* s. 
bonds, and olher evidences of indebtedness 
and may secure such obligations hy the 
pledge of its revenues, rentals, and receipts.

p.iv ihe mom-.* as provided in the .111 This 
cnm i ts then :--nnrcit to 

Consider a determine a ll questions rawed 
by the A tlorney General's petithin pertaining 
lo  the riins llliitiuna lily nr in lc l|iie la ln in of 
any such act. even ileuigh tillin' ul s*»'h 
questions may nol lie necessary to the ilo i - 
sinn o f the question n l the du ly uf smh 
Com ptro ller . .  to make payment u l ihe 
inimeys apprnpnaied’ nr directed lu  la- pant

BALILES
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The sum of nil its obligations may not at 
any one time exceed $150,000,000. Id.

Code j  2.1-234.) S slates, in part, that:
The principal of and interest on such 
bonds shall bo payable solely from the 
funds provided in this article for such 
paymenL Any bonds of the Authority 
issued pursuant to this Article shall not 
constitute a debt of the Commonwealth, 
or any political subdivision thereof other 
than the Authority, and shall so state on 
their face.

Renta, fees, and other charges for use of the 
Authority facilities arc required to be fixed 
and adjusted so that the revenues, together 
with all available funds, will be sufficient lo 
pay the cost of maintaining, repairing, and 
o|wraling the Authority's projects, lo pay 
the principal of and interest on its bonds, 
and to create reserves for such purposes. 
Revenues received by the Authority may lie 
pledged and assigned to secure its obliga­
tions, but the Authority may not convey or 
mortgage any project or any part thereof as 
security for its bonds.

The Authority was organized on Decem­
ber 7, 1981. On January 11, 1982, the gov­
erning board (Board) unanimously adopted 
a resolution (the “January resolution") au­
thorizing the acquisition and/or construc­
t s  of three public office buildings anil the 
lease thereof to the Commonwealth, and 
issuance of revenue bonds. The Board fur­
ther authorized its chairman lo lake such 
action as may be necessary lo obtain the 
requisite approvals from the General As­
sembly and the Governor. On June 17, 
1932. the Board adopted a resolution (the 
“June Resolution") which ratified and reaf­
firmed the January Resolution nnd ap­
proved an outline of financing nnd plan nf 
lease for the proposed projects.

Specifically, the January Resolution pro­
vides for the issuance of approximately 
$75,000,000 Public Office Building Revenue 
Bonds to (i) acquire the James Monroe 
Building (Pluses I and II) (the “James 
Monroe Project") nnd the Department of 
Motor Vehicle! Building (the “DMV 
Project"), both now leased lo the Common- 
Wcalth hy the Virginia Supplemental
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Retirement System (VSRS), and (ii) con­
struct n building far the Commonwealth's 
Department of Computer Services (the 
'‘Computer Services Project"). Each of 
these projects is located in the City of Rich­
mond. The homls will be secured hy an 
assignment of all the Authority's rights to 
rental payments, rates, and fees charged 
for the use of or for the services and facili­
ties associated with each project The Jan­
uary Resolution expressly states lhat the 
bonds will be limited obligations payable 
solely from the revenues pledged for such 
purposes and that they will nol constitute a 
debt of the Commonwealth or any political 
subdivision thereof other than the Authori­

ty-
James .Vonroe and DMV Projects. In 

consideration of the Authority paying to 
the Commonwealth an amount sufficient to 
pay the total investment of the VSRS in 
these projects, the Commonwealth will sell 
to the Authority for a nominal price the 
real properly an! improvements constitut­
ing the two projects. As to the James 
Monroe Project, the Authority will lease it 
to the Department of General Services for a 
period i f  20 years, with rental payments 
sufficient to pay annual debt service on the 
honds issued lo finnncc its acquisition and 
In fund adequate reserves and administra­
tive expenses. The DMV Project will he 
leased lo the DMV for a |ieriod of two 
years, subject lo automatic renewal for con­
secutive two-year terms over a twenty-year 

period.
The Department of General Services is 

required to request an annual appropriation 
from the General Assembly in the amount 
>f the succeeding biennial rent payment to 
provide for the use, occupancy, and mainte­
nance of such project. The two leases pro­
vide that upon the termination of the lease 
in 21102 A.D., feu simple title in the projects 
remains in the Authority. Roth leases alsn 
contain clauses providing for early termina­
tion should funds for rental payments ever 
liecnmc unavailable.

If Ihe Authority acquires these two exist­
ing buildings, the rental cost to the Com­
monwealth, based on the nnticqcitcil tax-
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exempt borrowing by the Authority at 11% 
per year, will be approximately $7,919,S39 
per year, compared with the present cost 
for the James Monroe and DMV Projects of 
approximately $9,5S5,210 per year, for an 
estimated annual savings for both projects 
of $1,665,371.

Computer Services Project. For a nomi­
nal price, the Authority will acquire real 
property from the Commonwealth and con­
struct thereon a building lo be used by the 
Department of Computer Services. The 
lease has a one-year term, with subsequent 
automatic yearly renewals for a period of 
20 years, provided the requisite annual 
rental payments arc always made. These 
rental payments will be sufficient to amor­
tize the bonds of the Authority issued to 
acquire and construct the project, to pay for 
the cost of repai.j and operations, and to 
fund adequate reserve' and administrative 
expenses.

The Authority will enter into a 20-ycnr 
agency agreement with the Department of 
General Services to maintain the project, 
subject lo cancellation in the event the un­
derlying lease is not renewed. As with the 
leasts in the James Monroe and DMV 
Projects, fee simple title in the project re­
mains with the Authority upon tlie termina­
tion of the lease in 2002 A.D. Unlike the 
other leases, however, there is no clause in 
the Computer Services Project lease requir­
ing the Department of Computer Services 
lo make an annual request to the General 
Assembly for appropriations.

I. Are Revenue Ronds, Issued by the 
Authority, Debts o f the Common- 
wealth in Violation o f Article X, $' 9, 
of the Constitution o f Virginia?

[1] We hold that they are not. At the 
outset, we point oul that the enabling legis­
lation provides in part that "(ajny bonds of 
the Authority issued pursuant to this Arti­
cle shall not constitute a deb! o f the Corn- 
mono :alth, or any political subdivision 
thereof other than the Authority, and shall 
so stale on their face." (Emphasis added.) 
Acts 1931, c. 569, Code § 2.1-231.15. Also, 
the resolutions of the Authority arc lo the 
same effect:

The Bonds will be limited obligation of 
the Authority payable -!cly from ll,v 
revenues pledged thereto pursuant to th- 
Indenture ar.d shall nol constitute a debt 
of the Commonwealth of Virginir or anv 
political subdivision thereof other than 
the Authority.

In Almond v. Gilmer, 183 Va. 822, 51 
S.E2d 272 (1949), our first case recognizing 
the Special Fund Doctrine, we approved the 
issuance of revenue bonds by the Slate 
Highway Commission for the acquisition, 
construction, operation, and maintenance of 
certain highways, ferries, and bridges. The 
bonds were payable exclusively from a spe­
cial fund composed of the revenues derived 
from the various projects.

We again considered the Special Fund 
Dozlrine in Harrison v. Day, 202 Va. 967. 
121 S.E.2d 615 (1961). There, the Virginia 
State I mis Authority contracted with a 
railway company to purchase certain nf .:s 
properties for the purpose of providing i»-» 
port facilities. As in Almond, this project 
was underwritten by the issuance of rest- 
nuc bonds, which, in turn, were payabh 
solely from the revenues derived from tin 
newly constructed port facilities. Once 
again, both the Act and the bonds expressly 
negated any obligation hy the Common­
wealth or any political subdivision thereof 
lo pledge its faith, credit, or taxing power 
for the payment of the bonds.

In contrast to Almond, however, the 
Ports Authority, in its contract with the 
railway, agreed to "urgently request" the 
General Assembly to make annual appropri­
ations during the lei in of (he lease for tin 
purpose of participating in the cost of the 
project tu the extent of 50% of the basic 
rent. In his brief, the Comptroller argued 
that this equated to a "moral obligation" on 
the pnrt of the Commonwealth to make the 
appropriations, in violation of the constitu­
tional restrictions on state debt. Referring 
lo the argument rejected in Almond v. OH' 
mer, supra, this court held that there was 
no constitutionally prohibited debt even 
though the "expectation" nf these contin­
ued appropriations was an essential ingredi-
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••nt in the negotiations between the* PnrLs 
Authority and the- railway. This did nol in 
any way contractually obligate the stale to 
make these appropriations. For the sake of 
emphasis, wc re|ieat here the quotation in 
Harrison e. Day, 202 Va. at 976, 121 S.E2d 
al 621, from Almor.d v. Gilmcr, 188 Va. at 
$41, 51 S.E.2d at 279:

It is true that the Commission and the 
Slatc of Virginia may stand by as benev­
olent protectors of this enterprise of l-'.eir 
cri'.ion. The- one may allocate any 
funds not otherwise allocated or prohibit­
ed, to aid in its acquisition, maintenance 
and o|icration, and the olher may make 
such appropriations toward those ends os 
il may desire. Vet neither is required to 
assume such philanthropic role.

Recently, in Miller v. Halls, 215 Va. 836, 
841. 214 S.E.2d 105, 169 (1975), we summa­
rized the doctrine- as follows:

[Sjo constitutionally | nihihitc-il indebted­
ness is created when bonds issued to fi­
nance a particular State capital project 
are to lie paid solely from a special fund 
derived from the revenues of lhat 
project; when the legislature is nol obli­
gated to appropriate funds fur payment 
of the indebtedness: and, when the in­
debtedness is not secured by the general 
faith, credit, and taxing power of the 
State. [Citations omitted.]

In connection with the constitutional 
changes, we also said: "[The [Special Fund]

2. In (his conu-xt, it ts illuminating to  consider 
the comment concerting 4  9 id i contained in 
The Constitution of Virginia. hV/mrt nt the 
Commission o/i ttin -n fuhu iia f Revision  319 
(Jan. I ,  I9 60 ). u h u h  stales.

Added fo r the sake -’ I c la rity and cnmptrle- 
ness, this ivtisivtu-n serves to  emphasize 
(hat the r.ov isn ins of section D operate only 
*<nen the full faith and s'rrdil o f the Com- 
monivcalih is pledged o r commuted lo  the 
payment o f an obligation I f  an obligation m 
no way- involves the Commonwealth's full 
faith and credit, then on-Icr the proposed 
section, as is the ease at present, the consti­
tutional dt-ht limitations arc not relevant. 
Equally instrui lisc  are the relevant passages 

q .  . from  A. Howard. C i’nm lruf.-nps on the Const/- 
v -  - ft/hon o f  Virginia I I2d 119741. sshere Professor 

, Howard staled
. ' 9(d). Obligations tu ii/nt'fi serfron 0  is mil 

*V . - I i , ip p ticnh le  Section -Jfdl was suggested hv

Doctrine remains intact and its use is au­
thorized by § 9[d) of the present Constitu­
tion." Id. at &11, 214 S.E.2/1 nt 169.

Against this background, the present 
Constitution of Virginia deals definitively 
with the subject of slate debt:

Article X, § 9. Slate Debt 
No debt shall bo contracted by or in 

behalf of the Commonwealth except as 
provided herein.

The revisers obviously had in mind the an­
ticipated growth of capital projects as the 
Constitution enumerates in § 9(a), (b), and 
(c) methods hy whiclt certain projects can 
be financed. The Constitution further pro­
vides in § 9(d): *

(d) Obligations to which section not ap­
plicable.

The restrictions of this section shall not 
apply lo nnv obligation incurred by the 
Commonwealth or any institution, agen­
cy, or authority thereof if the full faith 
and crctl'l of the Commonwealth is nol 
pledged nr committed to the payment or 
such obligation.

Thus, in the language of the document 
itself, we have one criterion for determin­
ing the existence of unconslilutV.nal debt: 
Is the full faith and credit of the Common­
wealth pledged nr committed? If not, no 
unconstitutional debt is created.

The Comptroller argues that the Special 
Fund Doctrine is not applicable where the

the Commission on Consittunon.il Revision 
fo r the sake nt c lan ls  anJ completeness and 
was accepted hy Ihe General Assembly wnh- 
out change Seclion Ota). 9 (h). and fife) are 
a ll concerned wnh tlrlu  to which tin* lu ll faith 
and credo o f llie  Conimnnw-ejlth o  pledged 
lire- ever, since die tirsi sentence ot srennn 9 
su ies that no debt shall tie conlracled by or 
on behalf o f (he Commonwealth except as 
permitted hy the Constitution itself, section 
9(d ) is necessary in nrder lu  make i* clear 
lh a l borrowing by the ('nmnw.nvc.illh o r by 
instttnlions, agencies, or authorities is in nu 
way inhibited by  sertinn 9  so long as Ihe fu ll 
failh and credit o f Ihe Commonwealth i« not 
pledged II is (Itercfnie op to  Ihe Assembly 
o r other com|K-(rnt atuh- n ly  In  deride how- 
much bonowmg shall lake place, fo r what 
purposes, and upon w li.il eondilious, wlu-ii 
Ihe Stale's fu ll fa ilh  and credo Is nnt in- 
Colled.
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fund consists entirely of money appropriat­
ed by the legislature. We are aware of no 
such limitation upon the Doctrine. The 
Comptroller's argument is answered by uur 
holding in /farr/son v. Day, supra. The 
overriding consideration, therefore, is 
whether the legislative body is obligated to 
appropriate the funds, not the source or 
comtiosition of the special fund.

The Comptroller assails the issuance of 
these revenue bonds as a transparent at­
tempt lo evade the constitutional debt limi­
tations. On the basis of our previous deci­
sions, we reject this contention.

II. Sc/uration of Powers.
[2] Code § 2.1-234.13 of the Acl pro­

vides in part: "The Authority shah not 
undertake any project or projects which are 
not specifically included in a bill or resolu­
tion passed by a majority of those elected to 
each house of the General Assembly, autho­
rizing such project or projects."

The Comptroller reasons lhat this puts 
the legislative branch of government in the 
position of deciding which projects shall he 
undertaken and to that extent is an en­
croachment upon the domain of the execu­
tive branch of the government, forbidden 
under Article I, § 5, and Article III, § 1, of 
the Virginia Constitution. He cites Infants 
v. Virginia Hous. Dev. Aulh., 221 Va. 659. 
674, 272 S.E.2.1 G49, 637-58 (1950), where 
the Virginia Housing Development Act re­
quired the Governor to make certain budget 
information and recommendations available 
to the General Assembly. We dismissed the 
constitutional attack, holding that the Gov­
ernor should include the budget item in­
volved as an agency request rather than a 
recommendation, and alluded lo "th* com­
mon link" existing between the legidative 
and executive brandies of government. 
221 Va. at 674. 272 S.E.2d al 65S.

The present position of the Comptroller is 
equally untenable. In the early part of this 
century, uh"n a separation-of-powcrs argu­
ment was made against the establishment 
of the Statu Cnrpuratinn Commission, in 
H'inchesler X C-trashnrg R.R. Co. v. Com­
monwealth. IOC Va. 261, 270, 55 S.E C92.

C54 (1906), the court quoted Stores (',«,■ 
(5th Ed.) 393, 395:

"When we spcalt . . .  of a separation of 
the three great departments of govern­
ment, nnd maintain that that separation 
is indispensable to public liberty, we are 
to understand this maxim in a limit, •! 
sense. It is not meant to affirm that 
they must bo kept wholly and entire!) 
separate and distinct, and have no com­
mon link or dependence, the one u|«m th. 
other, in the slightest degree. The true 
meaning is that the whole power of one 
of these departments should not lie exer­
cised by the same hands which possess the 
whole power of either of the other de­
partments; and that such exercise of the 
whole would subvert the principles of a
free constitution ___  Indeed there i*
not a 5ingio constitution of any state in 
the union which docs not practically em­
brace some acknowledgment of the max­
im and at the same time some admixture 
of powers constituting an exception
il."

A similar situation recently arose in New 
Jersey, except that the legislature there had 
a power of veto over the projects ralh.r 
than the right of prior approval. In Enour­
ato v. Sew Jersey Bldg. Aulh., 182 XJ.Su- 
per. 58, 74. 440 A.2d 42. 50 (1981), .iff./. !<• 
N.J. 396,448 A i l  449 (19S2), the court said 

In the circumstances it is entirely reason- 
able for the Legislature to have reserved 
to itself oversight over major project? 
Surely the Legislature would be more 
likely lo make the appropriation to fur.-: 
the rent for a project if it had approved 

the project and if its presiding officers 
had approved the leases. Accordingly we 
view the provision for legislative over­
sight not as an encroachment on the exec­
utive h .t rather as an adjunct to the 
1-vgislnlurc's undisputed power to provide 
for appropriation of money. The over­
sight provisions should thus be regarded 
as an entirely appropriate application of 
an inherently legislative function. Thus 
the constitutional requirement fur sepa­
ration of |mwers has nol lieen infringed.

SCHM IDT
C h r » ,  V i

Where tin- legislative branch will be 
■died up«n tu fund the project, in its discre- 
•-in, we see no affront to executive |«iwers

adding that condition precedent to the 

-taltile.
We therefurc hold lh>I the revenue l«inds 

;irn|wscil to be issued 1 c the Virginia Public 
ituilding Authority, af heretofore described, 
are not slate debts ir. violation nf Article X. 
j  9 uf the Virginia Constitution because the 
full faith and credit of the Commonwealth 
is ..at pledged or committed to pay said 
bonds. We further hold that Code "§ 2.1- 
231.13, requiring prior authorization by the 
G icral Assembly of any project under­
taken by the Authority, does not contravene 
the separation of powers as required by 
Article I, § 5, and Article III, § 1. of the 
Virginia Constitution.

The writ of mandamus prayed for is 
•warded.

Writ awanled.
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lu- was excluded from the courtroom during 
the testimony of physicians and sanitorium 
employees; and (3) it was error for the trial 
court to alloxv witness physician lo partici­
pate in the trial hy counsel, but such error 
xvas nut prejudicial.

Affirmed.

William C. SCHMIDT. Jr- etc.

- •

v.

C. Hobson GODDIN. Committee, ele­
ct al.

Record No. 811750.

Supreme Court of Virginia 

Dec. 3. 19S2.

Children of patient at sanilurium filed 
petition for restoration of patient's compe­
tency and discharge of his eommittee. The 
Circuit Court, Henrico County, Robert M. 
Wallace, J., ruled against petitioners, and 
they appealed. The Supreme Court. 
Thompson, J., held that: (1} ample evidence 
•“Pported trial court's finding that |ial:ent 
tad not regained competency; (2) patient's 
due process rights were not infringed when

1. Mental Health c=l70
Ample evidence supported trial court's 

finding lhal patient at sanitorium, who had 
been discharged as an involuntary patient, 
had not reguired competency. Code 1950,
§ 37.1-134.1.

2. Mental Health c=171
Trial court's determination that patient 

al sanitorium had not regained competency 
did not require the same findings of fact as 
an initial adjudication of legal incompoten- 
cy. Code 1950, §§ 37.1-128.01, 37.1-123.04,
27.1 134.1.

3. Habeas Corpus c=85>
Issues raised by petition for habeas cor­

pus were moot, in view of fact lhal patient 
al sanitorium was a voluntary patient who 
cnuld leave the sanitorium without giving 
4S hours nolirc. Code 1950, §§ 37.1-67.2,
37.1 98, 37.’ 9.

4. Constitutional Law c=>255(5)
In proceeding lo determine if patient 

at sanitorium had regained competency, pa­
tient's due process rights were nol infringed 
when he xvas excluded from the courtroom 
■luring testimony of physicians and sanitori­
um employees. Code 1950, § 37.1-134.1; 
L’.S.C.A. Const.Amends. 5,14.

5. .Mental Health 171. 172
In proceeding to determine if patient 

al sanitorium had regained competency, it 
was error to allow witness physician to par­
ticipate in the trial by counsel, but such 
error was not prejudicial. Calc 1950, 
§ 37.1-134.1.

Edward G. Moduli, Washington, D.C. 
(Ilium 4 Nash, Washington, D.C., on brief), 
for ap|iellanl.


