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8 § 102 CORPORATIONS 8 § 102

(4)Ifthe corporation is to be authorized to issue only 1 class ofstock, the
total number ofshares of stock which the corporation shall have authority
to issue and the par value of each of such shares, or a statement that all
such shares are to be without par value. If the corporation is to be autho-
rized to issue more than 1 class of stock, the certificate of incorporation
shall set forth the total number of shurer ofall classes of stock which the
corporation shall have authority to iss"e and the number ofshares of each
class that are to have a par value and the par value of each share of each
such class, the number of shares of each class that are to be without par
value, and a statement ofthe designations and the powers, preferences and
rights, and the qualifications, limitations or restrictions thereof, which are
permitted by 8 151 of this title in respect of any class or classes of stock
or any series ofany class or stock ofthe corporation and the fixing ofwhich
by the certificate ofincorporation is desired, and an express grant of such
authority as it may then be desired to grant to the board of directors to fix
by resolution or resolutions any thereof that may be desired but which
shall not be fixed by the certificate of incorporation. The foregoing provi-
sions of this paragraph shall not apply to corporations which are not
organized for profit and which are not to have authority to issue capital
stock. In the case of such corporations, the fact that they are not to have
authority to issue capital stock shall be stated in the certificate of
incorporation. The conditions of membership of such corporations shall
likewise be stated in the certificate of incorporation or the certificate may

j provide that the conditions of membership shall be stated in the bylaws;
S?. (5) The name and mailing address of the incorporator or incorporators;
(6) If the powers of the incorporator or incorporators are to terminate

upon the filing of the certificate of incorporation, the names and mailing

5E addresses ofthe persons who are to serve as directors until the first annual

g o meeting of stockholders or until their successors are elected and qualify.
' (b) In addition to the matters required to be set forth in the certificate of

# - incorporation by subsection (a) of this section, the certificate of incorporation

may also contain any or all of the following matters:

(11 Any provision for the management of the business and for the con-
duct ofthe a'fairs ofthe corporation, and any provision creating, defining,
limiting and regulating the powers of the corporation, the directors, and
the stockholders, or any class of the stockholders, or the members of a
nonstock corporation; if such provisions are not contrary to the laws ofthis
State. Any provision which is required or permitted by any section ofthis
chapter to be stated in the bylaws may instead be stated in the certificate
of incorporation;

(2) The following provisions, in haec verba, viz:

"Whenever a compromise or arrangement is proposed between this
corporation and its creditors or any class of them and/or between this
corporation and its stockholders or any class of them, any court of
equitable jurisdiction within the State of Delaware may, on the appli-
cation in a summary way of this corporation or of any creditor or
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stockholder thereof or on the application of any receiver or icceivers
appointed for this corporation under § 291 of Title 8 of the Delaware
Code or on the application of trustees in dissolution or of any receiver
or receivers appointed for this corporation under § 279 olfTitle 8 ofthe
Delaware Code order a meeting of the creditors or class of creditors,
and/or of the stockholders or class of stockholders of this corporation,
as the case may be, to be summoned in such manner as the said court
directs. If a majority in number representing three fourths in value of
the creditors or class of creditors, and/or of the stockholders or class of
stockholders of this corporation, as the case may be, agree to any
compromise or arrangement and to any reorganization ofthis corpora-
tion as consequence of such compromise or arrangement, the said
compromise or arrangement and the said reorganization shall, if
sanctioned by the court 10 which the said application has been made,
be binding on all the creditors or class of creditors, and/or on rll the
stockholders or class of stockholders, of this corporation, as the case
may be, and also on this corporation™;

(3) Such provisions as may be desired granting to the holders of the
stock of the corporation, or the holders of any class or series of a class
thereof, the preemptive right to subscribe to any or all additional issues of
stock of the corporation of any or all classes or series thereof, or to any
securities of the corporation convertible into such stock. No stockholder
shall have any preemptive right to subscribe to an additional issue of stuck
or to any security convertible into such stock unless, and except to the
extend that, such right is expressly granted to him in the certificate of
incorporation. All such rights in existence on July 3, 1967, shall remain
in existence unaffected by J’ris paragraph unless and until changed or
terminated by appropriate action which expressly provides for the change
or termination;

(4) Provirions requiring for any corporate action, the vote of a larger
portion ofthe stock or ofany class or series thereof, or of any other securi-
ties having voting power, or a larger number of the directors, than is
required by this chapter;

(5) A provision limiting the duration of the corporation’s existence to a
specified date; otherwise, the corporation shall have perpetual existence;

(6) A provision imposing personal liability for the debts of the corpora-
tion on its stockholders or members to a specified extent and upon specified
conditions; otherwise, the stockholders or members of a corporation shall
not be personally liable for the payment of the corporation’ debts except
as they may be liable by reason of their own conduct or acts.

(c) Itshall not be necessary to set forth in the certificate ofincorporation any
of the powers conferred on corporations by this chapter. (8 Del. C. 1953, § 102;
56 Del. Laws, c. 50; 57 Del. Laws, c. 148, § 1)

Cross references. — As to issuance and  § 8504 of Title 3. As to contents and execution
recording of certificates of incorporation of ofarticles i fassociation of6tate banks and trust
cooperative agriculture associations, sec  companies, see § 7n't of Title 5. As to form of
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Sece 701

institute! primary coverage, uithar through ©pooling arrangements,
self-insurance, or an authorizad insurer, that meets th* underwriting
requirements astablishad by the risk manager; (2) the funding of an
excess insurance program shall bo on an actuarially sound sasis and
all premiums, assessments, and charges are to reflect this policy;
(3) no amount in excess of five million dollars may be p. id from £n
excess insurance program for the payment and settlement >f any claims
arising out of any single occurrence.

Tor purposes of the study, "excess insurance* means a contract by
which the state insures, or procures a third person to insure, a
political subdivision against property loss or liability in excess of
its primary insurance.

A report on the results of the study shall be submitted not later
t'.ian December 31, 19d7, to the judiciary committees of the senate and

house of representatives.

part Vi:

CORPORATE AND COOPERATIVE DIRECTORS LIABILITY

See. 701. Section S5, chapter 53, Laws of 1965 as last amonded
by section 10, chapter 290, Laws of 1985 and RCW 23A.12.020 are each
amended to road as foHows:

The articles of incorporation shall set forth:

(1) The name of the corporation.

(2j The period of duration, which may bu perpetual or for a
stated term of years.

(3) The purpose or purposes for which the ~corporation is
organized which reay be stated to be, or to include, the transaction
of any or all lawful business for which corporations may be
incorporated unde** this title.

(4) Thu aggregate number of shares which t.ia corporation shall
have authority to issuo and if such shares ire to be divided into
classes, the number of shares of each class.

(5) If the shares are to be divided into r asses, the designation
of each class and a statement of tn« profo-e.cos, limitations and
relative rights in respect of the shares of ea h class.

(6) If the corporation is to issue the shat.s of any preferred or

SSB 6w48
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special class ia uriii, thee the designation of each series and a

aent of the variation] in lha relative rights and preferences aa
between series insofar as the jaae ara to ba fixed in the articles of
incorporation, and a stateojnt of any authority to ba vested in the
board of directors to establish series and fix and dataraine tha
variations in the ralativa rights and prafarances as bf-een series.

(7) Any provision liaiting or denying to shareholders lha
preemptive right to acquire additional shares of tha corporation,

(8) Tha address of its initial registered office and tha naaa of
its initial registered agent at such address.

(9) Tha nuaber of directors constituting tha initial board of
directors and tha nanes and addresses of the persons who ara to sarva
as directors until tha first annual seating of shareholders or until
their successors be elected and qualify.

(10) The nase and address of each incorporator.

In addition to tha provisions required under this section, tho
articles of incorporation nay also co.tain provisions not
inconsistent with lav regarding:

(a) The direction of tha nanagenent of tha business and the
regulation of the affairs of tha corporation;

(b) The definition, limitation, and rtgulation of tha powers of
the corporation, the directors, and tha shareholders, or any class of
tha shareholders, including restrictions on tha transfer of shares;

(c) The par value of any authorized shares or class of shares;
(tend))

(d) Eliminating or Uniting the personal liability of a director
to th» corporation or its shareholders for monetary damages for
conduct as a director, provided that such provisions shall not
eliminate or limit the liability of a director for acts or omissions
that involve intentional misconduct by a director or a knowing

violation of law by a directci. for conduct violating BCW 23A.08.490.

or for any transaction from which the director will personally
receive a benefit in money, property, or services to which the
director is not legally entitled. Wo such provision shall eliminate
or limit the liability of a director for any act or omission

occurring prior to the dite when such provision becomes effective;

SSB 8048 8.



Any provision which undar this tltla is retpiirod or paralttad
to ba sot forth in the byMvs.
It shall not bu nocossary to set forth in the articles of

incorporation any of tho corporate powers enuaerated in this title.

Sec. 702. Section 2, chapter 58, Lavs of 1969 ex. sess. as last
aaended by section 1, chapter 99, Laws of 1980 and RCW 23*.03.025 are
each amended to read as follows:

(1) As used in this section:

(a) ‘Director* naans any person who is or was a director of the
corporation and any person who, while a director of the ~corporation,
is or was serving at the request of tho corporation as a director,
officer, partner, trustee, onployee, or agent of another foreign or
donestic corporation, partnership, joint venture, trust, other
enterprise, or employee benefit plan.

(b) ‘Corporation* includos any donestic or foreign predecessor
entity of the corporation in a nerge* consolidation, or other
transaction in which the predecessor's existence coased upon
consummation of such transaction.

(c) “Expenses’ includes attorneys* fees.

(d) ‘Official capacity* means: (1) when used with respect to a
director, the office of director in tha corporation, and (ii) when
used with respect to a person other than a director as contemplated
in subsection (10) of this section, the elective or appointive office
in the corporation held by the officer or tho employment or agency
relationship undertaken by tho employee or agent in behalf of the
corporation, but in each case docs not include service for any other
foreign or domestic corpora.ion or any partnership, joint venture,

trust, other enterprise, or employee bonefit plan.

(s) ‘Party* includes a person who was, is, or is threatened to
be, madu a named defendant or respondent i.i a proceeding.

(f) ‘Proceeding* means any threatened, pending, or completed
action, suit, or proceeding whether civil, criminal, administrative,

or investigative.
(2) A corporation shall have power to indemnity any person made a
parly to any proceeding (other than a proceeding referred to in

-9- SSB 6048
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subsection U) of this section) by reason of the fact that h« is "or
vas a dirtctor against judgments, penalties, fines, settlements and
reasonable expenses actually incurred by hia in connection with such
proceeding iff

(a) He conducted himself in good faith, and: (i) In the case of
conduct in his ovn official <capacity with the ~corporation, he
reasonably believed his conduct to be in the corporation's best
interests, or (ii) in all other cases, he reasonably believed his
conduct to be at least not opposed to the ~corporation's best
interests; and

(b) In the case of any criminal proceeding, he had no reasonable
cause to believe his conduct was unlawful.

The termination of any proceeding by judgment, order, settleaent,
conviction, or upon a plea of nolo contendere or its equivalent,
shall not, of itse’.f be determinative that the person did not meet
the requisite standard of conduct set forth in this subsection.

(3) Kcorporation shall have power to indennify any person made a

par'.y to any proceeding by or in the right of the corporation by
reason of the fact that ho is or was a director against reasonable
expenses actually incurred by him in connection with such proceeding
if he conducted hiaself in good faith, and:

(a) In the case of conduct in his official <capacity with the
corporation, he reasonably believed his conduct to be in its best
interests; or

(b) In all other cases, he reasonably believed his conduct to bs
at least not opposed to its best internals;

PROVIDED, That no indemnification shall be made pursuant to this
subsection in respect of any proceeding in which such person ohall
have been adjudged to bn liable to tha corporation.

(4) A director shall not be indemnified under * bsection (2) or
(3) of this section in respect of any proceeding ((charging—improper
personal—benefit—to—him)), whether or not involving action in his
official capacity, in which he shall have been adjudged to be liable
on the basis that ((pcrsonal-benefit-wes-improperly-reeeive by-him))
the director personally received a benefit in money, property, or

services to which the director was not legally entitled.

SSB 6048 .10-
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(S)Dallas otharvisa limited by the articles of incorporation!

(a) Adirector who has baan wholly successful, on tha merits or
otherwise, in the dafensa of any proceeding rafarrad to in subsection
(2) or (2) of this section shall ba indeanifiad against reasonable
expenses incurred by him in connection with the proceeding; and

(b) A court of appropriate jurisdiction, upon application of a
director and such notici as the ~court shall require shall have
authority to order indemnification in the following circumstances:

(i) If the <court determines a director Is entitled to
reimbursement under (a) of this subsection, the court shall order
indemnification, in which case the director shall, be entitled to
recover tho expenses of securing such reimbursemont; or

(ii) If the court determines that the director is fairly and
reasonably entitled to indemnification in view of all tha relevant
circumstances, whether or not ha has met the standards of conduct set
forth in subsection (2) or (3) of this section or has been adjudged

liable under subsection (4) of this ‘ection, tha court say order such

indeonlflcation as the —court shall dees proper, except that
indemnification with respect to any proceeding referred to in
subsection (3) of t' issection and withrespect to any proceeding in
which liability shall have been adjudged pursuant to subsection (4)

of this section shall ba limited to expenses.

A tourt of appropriate jurisdiction may be the sane court in
which thw proceeding involving the director's liability took place.

(6) Ho indemnification under subsection (2) or (3) of this
section shall be made by the corporation wunless authorized in the
specific case after a determination that indernification of the
director is permissible in tha circumstances because he has set the
standard of <conduct sat forth in tha applicable subsection. Such
determination shall bemade!

(a) ay the board of directors by a majority vote of a quorum
consisting of directors not at the time parties to such proceeding;
or

(b) if such a quorum cannot ba obtained, then by a majority vote
of r committee of the board, duly designated to act in the matter by

a majority vote of tha full board (in which designation directors who

-1 SSB 6048
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in parties uy participate!, consisting solely of two or aore,
diractora not at tha lias parties to such proceeding; or

tc) In a vrittan oplnloe by legal counsel other than an attoraay,
or a fira having associated with it an attorney, who has bean
retained by or who has parforaad services within tha past thrae years
for tha corpor .tlon or any party to be indaanifiad, aalsctad by the
board of directors or a coamitlsa tharaof by vote as set forth ia (a)
or (bl of this subsection, or if tha requisite quorua of the full
board cannot ba obtained therefor and such ~coaaittec cannot bo
established, by a aajority vole of the full board (in which selection
directors who are parties aay participate); or

(d) By the shareholders.

Authorisation of indeamification and detaminalioa as to
reasonableness of expenses shall be Bade in the saae Banner as the
dateruination that indeanification is permissible, except that if the
deteraination that indeanification s pernissible is aade by such
legal counsel, authorisation of indeanification and deteraination as
to reasonableness of expenses shall be aade in a Banner specified in
(c) of this subsection for tha selection of such <counsel. Shares
held by directors who are parties to the proceeding shall not be
voted on tha subject Batter under this subsection.

(7) Reasonable expenses incurred by a director who is party to a
proceeding aay ba paid or reinbursed by the corporation in advance of
the final disposition of such proceeding:

(a) Upon receipt by tha corporation of a written undertaking by
or on behalf of the director to repay such amount if it shall
ultinatelv be determined that the director has not met the standard
of conduct necessary for indeanification by the corporation as
authorised by this section: and

(b) either:

(i) After adelaraination, aade in the aanner specified by
subsection (6) of th s section, that theinforaation than known to
those asking tho deteraination (withoutundertaking further
Investigation for purposes thereof)does not establish that
indeanification would not ba pernissible under subsection (2) or (3)

of this section; ((and)) or

SSB 6048 -12-



10
11
12
13
14

15

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

36

((tbt)) (ii> Upoa receipt by the corporation of((t

til)) a written affirmation by the diractor of his good faith
belief that he har met the standard of <conduct necessary for
indeanification by tha corporation as authorized in this section! (7
end

44il —A—writtee— undertakeng—by-or-ee-behelf-of-the-dtreetor-to
rapey-surth-amount-if-1t-shell-ulttcotelybe-de korwined—that—he—has
not-met-such-stenderd-of-eonduct))e

The wundertaking required by ((IbHiiU) (a) of this subsection
shall be an unliaitcd general obligation of the director but need not
be secured and as/ be accepted without reference to financial ability
to sake the repayment. Payments under this subsection aay be
authorised in tha manner specified in subsection (6) of this section.

(8) ((Ho—provision—for-tho-corporation-to-indemnify-e-dtrector
who-ts-mede-a—perty—to—e—proceeding?—whether- -eonkeined—in—the
articles—of—incorporationT-tha-byle»#S7-t-resoltttton-of-shareholders
or-d«reetorsT-en-agreeaent7/-or-otherwtse-4exetpt-es—contemplated—by
subsection—4114—of—this-seetionlT-nhell-ba-valid-tmless-consistent
with-this-seetion-oy-to—the —exter.t- -that—indemnity—hereunder—is
limited—by—the—articles—of—incorporation?—consts*ent-therewithT
Wothing-conteined-in—this—section—shall—Ilimit—tho—eorporetienxs
ability—to—reimburse—expenses-ineurred-by-a~diractor-in-conneetion
with-hts-appearonce-as-e-witness-in-«-procecding-*t-u--tinn—when— he
has—-not—mbeen-—mode—a—named—defendant—or—respondent—in--tho
proceeding?)) Any corporation shall have power to make or agree to
any further indemnity, including advance of expenses, to any director
that is authorized by tht articles of incorporation, any bylaw
adopted or ratified by the shareholders, or any resolution adopted or
ratified, before or after the event, by the shnrehe'ders, provided
that no such indemnity shall indemnify any diractor from or on
account of acts or omissions of such director finally adjudged to be
intentional misconduct or a knowing violation of law, or from or on
account of conduct of such director finally adjudged to be in
violation of RCW 23A.08.4S0, or from or on account of any transaction
with respect to which it was finally adjudged that such director

personally received a benefit in money. property, or services to

13- SSB 6048
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Sac. 702

which tha diractor ms not legally entitled. Unless tha articlaa of
incorporation, or any such bylaw or resolution provide otherwise, any
determination as to any further indemnity shall be made in accordance
with subsection (t) of this section. Each such indemnity may
continuo as to a person who has ceased to be a director and may inure
to the benefit of the heirs, executors, and administrators of such a
person.

(9) For purposai of thla section, tha corporation shall ba deeaed
to hava requested a diractor to serve an employee banafit plan where
tha parfornanca by hin of his dutiaa to tha corporation alao iapoaas
dutiaa on, or otharwiaa involvaa aarvicaa by, hin to tha plan or
participants or banaficiarias or tha plan; excise taxes assassad on a
diractor vith raapact to an aaployaa banafit plan pursuant to
applicabla law shall ba daaaad *finaa*; and action takan or oaittad
by hin vith raapact to an aaployaa banafit plan in tha parfornanca of
his dutiaa for a purpose reasonably baliavad by hin to ba in tha
inlarast of tha participants and bonaficiarias of tha plan shall ba
daaaad to ba for a purpose which is not oppo'ed to tha beat intarests
of tha corporation.

(10) Unless otherwise linitad by tha articles of incorporation!

(a) An officar of tha corporation shall ba indeanifled as and to
tha extent provided in subsection (S) of this section for a diractor
and shall be entitled to seek indeanification pursuant to subsection
(5) of this section to tha sane extent as a director;

(b) A corporation shall have the power to provide indennification
includirg advances of oxpenses, to an officer, anployee, or agent of
the corporation to the sane extant that it nay indaanify directors
pursuant to this section axcapt that subsection (12) of this section
shall not apply to any person other than a diractor; and

(c) Acorporation, in addition, shall hava the power to indemnify
an officar who is not a director, as wall as anployees and agents of
tha corporation who ara not directors, to such further extant,
consistent with law, as nay ba provided by its articles of
incorporation, bylaws, ganaral or specific action of its board of
directors, or contract.

(11) A corporation shall hava power to purchase and aainlain

SSB 6048 '14'



Sac. 703
1 insurance on behalf of any person who is, or was a diractor, officar,
3 employee, or aganl of tha corporation or is or was sarving at tha
3 request of tha corporatioa as an officar, aaployaa or agant of
4 another corporation, partnership, joint wvantura, trust, other
3 enterprise, or employee benefit plan against any liability assarted
6 against him and incurred by him in any such capacity or arising out
? of hisstatus as such, whether or nottha corporationwould hava tha
8 power to indemnify him against such liability under tha provisions of
9 this section.
10 (17) Any indemnification of a diractor in accordance with this
11 section, including any payment or reimbursement of expanses, shall ba
12 reported to tha shareholders with tha notice of tha next
13 shareholders' meatir.g or prior thereto in a written report containing
14 a brief description of the .eroceadings involving tha diractor being
15 indemnified and the nature and extant of such indemnification.
16 Sec. 703. Section 6, chapter 23S, Laws of 1967 as amended by
17 section 75, chapter 35, Laws of 1982 and RCW 24.03.025 ara each
18 amended to road as follows:
19 Thaarticles of incorporation shall sat forth:
20 (1) Tha name of the corporation.
21 (2) Tha period of duration, which may ba pe'pntual or for a
22 stated number of years.
23 (3) Th» purpose or purposes for which tha ~corporation is
24 organized.
25 (4) Any provisions, not inconsistent with law, which tha
26 incorporators elect to sat forth in tha articles of incorporation for
27 tha regulation of tha Internal affairs of the corporation, including
28 ((enyprovtsion-for)) provisions regarding:
29 (a)Distribution of assets on dissolution or final liguidation”
30 (b) The definition, limitation, and regulation of tha powers of
31 the corporation, tha directors, and the oembers, if any;
32 (c)Eliminating or limiting the personal liability of a direclor
33 to tho corporation or its mooburs, if any, for monetary damages for
34 conduct as a director: PHOVIOEO, That such provision shall not
35 eliminate or limit the liability of a director for acts or omissions
36 that involve intentional misconduct by a director or a knowing
-15- SSB 6048
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violation of law by a director, or for any transaction from which the
director will personal!* ncilvi a benefit in money, property. (()(r
iirvlicn to which tha director it not legally entitled. Mo such
provision aay eliminate or limit the liability of i director for any
act or emission occurring bnfore th« data wh«n such provision becomes
effective; and

(d) Any provision which under this title 1li required or permitted
to b« ait forth in the byliwi.

(S) The address of its initial registered office,including
atraat and number, and tha name of ita initial ragiatarad agant at
auch addraaa.

(6) Tha number of director, conatitutlng tha initial board of
directors, and tha names and addrcsaaa of tha parsons who ara to
aarva as tha initial diractora.

(7) Thannae and address of each incorporator.

(8) The name of any person or corporations to vhou net aaaata ara
to ba distributed in tha event tha corporation ia dissolved.

It shall not ba necessary to set forth inthe articles of
incorporation any of tha corporate powers enumerated in this chapter.

Unless tha articles of incorporation provida that a change in tha
number of diri‘jlors shall be made only by amendment to tha articlas
of incorporation, a change in tha nuabtr of directors aade by
aaendnent to the bylaws shall ba controlling. In all other cases,
whenevtr a provision of the articles of incorporation is inconsistent
with a bylaw, the provision of the articles of incorporation shall ba
controlling,

({{Si-The-nane-of-eny-peraons-or-eorporatsons-to-vhom-nwl--assets

era-to-be-dtstrsbuted-tn-the-event-the-corperetaes-ts-dissolvedT))

Sec. 704. Section 2, chapter 19, Laws of 1913 aa last amended by
section 171, chapter 35, Laws of 1982 and RCW 21.86.050 ara each
amtndad to read as follows:

Every association formed wunder this chapter shall prepare
articles of association in writing, which shall set forth)

(1) Thaname of tha association.

(2) Thapurpose for which it was formed,

(3) Its principal place of business.

SSB 6048 -16-



(4) The tarn for which it is to exist which aay ba parpatual or
for a stated number of yaara.

(5) Tha aaount of capital stock, tha number of shares and the par
value of each share.

(6) Any provision, not inconsistent with law, which the
incorporator: elect to set forth in tha articlas of incorporation for
the ragulatirn of tha internal affairs of tha association, including
provisions regarding:

(a) Eliminating or limiting the personal liability of a director
to the association or its oeabers for monetary daaaqes for conduct as
a director: PROVIDED, That such provision shall not eliminate or
liait the liability of a director for acts or omissions that involve
intentional aisconduct by a director or a knowing violation of law by
a director, or for any transaction from which the director will
personally receive a benefit in noney, proporty, or services to which
the director is not legally entitled. He such provision aay
eliainate or Unit the liability of a diractor for any act or
oraission occurring beforo the date when such provision becomes
affective; and

(b) Any provi-ion which under this title is required or permitted

to be set forth in the bylaws.

Sec. 70S. Section 7, chapter 115, Laws of 1921 as last amended
by section 2, chapter 132, Laws of 1959 and RCU 24.32,070 are each
aoended to raad as follows:

Each association formed under this chapter must prepare and file
articles of incorporation, setting forth:

(1) The nano of the association.

(2) The purpose for which it is formed.

(3) The place where its principal business will be transacted.

(4) The terra for which it is to exist, which nay be perpetual.

(5) The number of directors thereof, which nust not be less than
five and may be any number in excess thereof, and the tern of office
of such directors, which twra shall not exceed three years as nay be
provided by the bylaws of the association.

(6) Any provision, not inconsistent with law, which the
incorporators elect to sot forth in the articles of incorporation for

-17- SSB 6048



the regulation of tha Internal affaire of the ...petition. Including
provisions regarding:

(a) Eliminating or Halting tha pinonil liability of a diractor
to the association or it. membtrs for monatarv damages for conduct ss
» diractor: PROVIDED. That such provision shall not eliminate or
limit tha liability of » director for acta or omissions that ievolva
intantional misconduct by s director or a knowing violation of law by
a diractor, or for any transaction frog vhich the director will
personally racaivt a banafit in money. property, or services to which
tha director la not legally entitled. Ho mch provision aay
eliminate or Unit the liability of a director for any act or
omission occurring before the date when such provision beco.es
effective: and

(bl hnv provision which under this title is required or permitted
to be set forth in the bylaws.

(7) If organized without <capital stock, whether the property
rights and interest of each member shall ba equal or untqual; and if
unequal, tha articles shall sat forth the general rule or rules
applicable to all members by which the property rights and interests,
respectively, of each member may and shall be determined and fixed;
and the association shall have the pover to admit naw members  who
shall ba entitled to shire io the property of the association with
the eld members, in accordance with such general rule or rules. This
provision of lhe articles of incorporation shall not be altered,
amended, or repealed except by the written consent or the vote of
two-thirds of the members voting upon such change after notice of the
proposed change shall have been given to all members entitled vote
thereoi., in the manner provided by the bylaws: PROVIDED, That if tha
total vote upon the proposed change shall ba less than twenty-five
percent of the total membership of the association, such <change shall
fail of adoption.

((4?))) (B) 1f organized with capital stock, tht amount of such
stock and tha number of shares into which it is divided. The capital
slock may be divided into preferred and common stock which stock may
be of a fized par value or nonpar value. If so divided, the articles

of Incorporation must contain a alatemant of the number of ihares of

SSB 8048 _18-
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slock to which preference is granted and the number of shams of
stock la which no pmfimnctis granted and tha naiurt and extentof
tha prafaranca and privileges granted to. each.

(9) Tha articlas must ba subscribed by tha incorporators
and acknowledged by three or nore of such incorporators bafora an
officar authorized by thalaw of this stata to taka and certify
acknowledgments of deads and conveyances; and shall ba filed in

accordance with the provisions of tha general corporation law of this

state; and whan so filed the said articlas of incorporation, or
certified copies thereof, shall be received in all tha courts of this
state and other places, as prina facie evidenca of tha fae.s

contained therein and of the due incorporation of such association.

Sec. 70S. Siction 17, chapter 19, Laws of 1911 and RCW 21.3S.110
are each amended to road as follows:

t1l) No corporation or asr>ciation organized or doing business for
profit in this slate shall baentitled to use tha term’cooperative*
as a '.art of its corporate or other business nameor title, unless it
has complied with tha provisions of this chapter; and any corporation
or association violating tho provisions of this section may ba
enjoined from doing business under such name at tha instance of any
stockholder or any association legally organized haraundar.

2) A member of the board of trustees or anofficer of any
association legally organized under this chapter shall have tha same

immunity from liability as is granted in RCW 4.24.264.

Sec. 707, Section 2, chapter US, Laws of 1921 and RCW 24.32.020
are each amended to read as follows:

Five or more parsons engaged in the production of agricultural
products may form a nonpiofit, cooperative essocialion, with or
without <capital slock, under tha provisions of this chapter, k
member of the boardof directors or anofficer of such a corporation
shall havethe same immunity from liability as is granted in RCW

4.24.264.

Sac. 708. Section 9, chapter 120, Laws of 19S9 ex. sess. as
amended by section 120, chapter IS, Laws of 19B2 and RCW 24.0S.02S
ara each amended to read as follows:

-19- SSB 6048
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Tht articlas of incorporation shall nt forthi

(1) Tht nut of tht corporation.

(2) Tht period of duration, which say bt parpatual or for a
atattd number of ytara.

(3) Tht purpose or purpose’. for which tht ~corporation it
organized.

(8) Tht qualifications and tht right* and raapomibllltias of tht
aeabers and tha aanntr of thair alactioo, appointment or admission to
aaabarship and tarnination of atnbtrship; and, if thart is more than
out classof atnbtrs or if thn stabers of any ont class art not
tqual, thtrolalivt rights and ratponsibilititi of tach class or tach
nenbtr.

(5) If the corporation is to have capital itocki

(a) Tht aggregate number of shares which tht <corporation shall
havt authority to issue; if such shares ara to consist of ont class
only, tho par valua of tach of such sharts, or a stataaent that all
of such sharts are without par -valua; or, if such sharts art to bt
divided into classos, tht nuabtr of sharts of arch class, and a
statement of the par valua of tht shares of each such class or that
such shares ara to be without par value;

(b) If the shares art to be divided into classes, the designation
of each class and a stataaent of the preferences, liaitations and
relative rights in respect of tht shares of tach class;

(c) If the corporation is to issue the sharts of any prtftrrtd or
special class in series, then the dtsignation of tach sarins and a
statesent of the variations in the relative rights and preferences as
between series insofar as tht same are to be fixed in tht articlas of
incorporation, and a statement of any authority to bt vested in the
beard of directors to establish sarits and fix and dettraine the
variations in the relative rights and prtfarancts as bttwaen series;

(d* Kay provision Uniting or denying to shartholdtrs tht
praeaptive right to acquire additional shares of the corporation.

(8) If tha corporation is to distribula surplus funds to its
atabtrs, stockholders or other persons, provisions for datsnaining
tha aaount and tine of tha distribution.

(7) Provisions for distribution of assets on dissolution or final

SSB 8086 _m
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liquidation,

(8) Mhothar a dissenting aharaholdar or member shall ba Ilnitad
to a raturn of lass than tha fair valua of his sharas or membership,

(9) Any provisions, not inconsistent vith lav, which tha
incorporators alact to sat forth in tha articlas of incorporation for
tha regulation of tha intarnal affairs of tha corporation.

(10) Tha address of its initial registeredoffice, including
street and number, and tha nameof its initial registered agent at
such address.

(11) Tha nuaber of directors constituting the initial board of
directors, and tho names and addresses of tha persons who ara to
serve as the initial directors.

(12) The nane and address of each incorporator.

(13) Any provision, not inconsistent with law# which the
incorporators elect to sat forth in tha articles ofincorporation for
tha regulation of the internal affairs of the association, including
provisions regarding:

(a) Eliminating or Uniting tho personal liability of a director
to the association or its members for tnonetary damages for conduct as
a director: PROVIDED, That such provision shall not eliminate or
limit the liability of a director for acts or omissions that involve
intentional misconduct by a director or a knowing violation of lav by
a director, or for any transaction from which the diractor will
personally receive a banafit in nonay, property, or services to which
the director is not legally entitled. Ho such provision nay
eliminate or limit tha liability of a director for any act or
omission occurring before the data when such ©provision becomes
effective; and

(b) Any provision which under this title is required or permitted
to be set forth in tha bylaws.

It shall not ba necessary to sot forth in tha articles of
incorporation any of tha corporate powers enumerated in this chapter.

Unless tha articlas of incorporation provide that a change In tha
number of directors shall be made only by amendment to the articles
of incorporation, a <change in the number of directors made by

amendment to the bylaws shall be controlling. In all other cases.

SSB (048



whenever i provision of ths articles of incorporation is incoaiiitsit
vith s bylaw, ths provia'.on of thi srticlss of incorporation shall ba

controlling.

Sic. 709. Section 7, chapter 120, Lavs of 19(9 ex. seas, aid RCW
2*.06.035 are sach amended to riad as follovsi

* corporation subject to thi provisions of this chapter shall not
engagi in any businiss, trade, a vocation or profession for profiti
PROVIDED, That nothing contained herein shall be construed to forbid
such a corporation from accumulating reserve, equity, surplus or
other funds through subscriptions, fees, dues or assessments, or from

charges made its cenbers or other persons for services rendered or

supplies or benefits furnished, or from distributing its surplus
funbl. to its members, stockholders or other persons in accordance
vi'..i the provisions of the articles of Incorporation. A  member of

e board of directors or an officer of such a corporation shall have

the same immunity from liability as is granted in RCW 4.24.261.

Sec. 710. Section 1, chapter SI, Lavs of 196S as last amended by
section 1, ~chapter 117, Lavs of 19SS and RCW 23A.04.010 ara each
amended to read.as follovs:

As used in this title, unless the context othervise requires, the
tern:

(1) 'Corporation* or 'domestic corporation* means a corporation
for profit subject to tha provisions of this title, except a foreign
corporation.

(2) ’Foreign corporation* means a corporation for profit
organized wunder lavs other than the lavs of this state for a purpose
or purposes for which a ~corporation nay be organized wunder this
title.

(3) "Articles of incorporation* means the original or restated
articles of incorporation or articlas of consolidation and all
amendments thereto including articles of merger.

(4) “Shares* means the units into vhich tha proprietary interests
in a corporation are divided.

(5) "Subscriber* means one vho subscribes for one or more shares

in a corporation, whether before or after incorporation.

SSB (048 22-
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(6) “"Shareholder” naans cm who is a holder of racord o( out or
wora shares in a corporation. If tha articles of incorporation or
tha bylaws 10 provida. tha.board of directors way adopt by raiolutioo
a procadura. vharaby a shareholder of tha corporation uy certify in

writing to tha corporation that all or a portion of tha sharaa
registarad in tha. naaa of such shareholder ara held for tha account
of a spaciflad parson or paraona. Tha rasolution shall sat forthi

a) Tha classificalion of sharaholder who uy cartifyj

(b) Tha purposa or purposes for which tha cartiflcation aay ba
oada;

(c) Tha forn of cartification and inforeation to ba coptained
lharain;

(d) If the cortification is with raapact to a racord data or
closing of tha stock, transfer books within which ths. certification
Bust ba racaivad by tha corporation; and

(a) Such other provisions with respect to tha procedure as ara
dneaed necessary or desirable.

Upon receipt by the corporation of a certification coaplying with
tha procedure, tha parsons specified in tha <certification shall be

daaaad, for tha purposa or purposes sat forth in tha certification,
ba tha holders of record of the nuabar of shares spaciflad in
place of the sharaholder Baking the cartification.

(7) "Authorized shares" naans tha shares of all classes which the
corporation is authorized to issue.

(8) “Duplicate originals™* aezns two copies, original or
otherwise, each with original signatures, or one original with
original signatures and one copy thereof.

9) “Conforms to law* as used in this title in connection with

duties of tha secretary of state in reviewing documents for filing
under this title Means the secretary of state has <Intericin«d ths
»MNrtl., aa lu tut- with the erpWuaUte lesuil e«.«le vl till*

title.
(10) "Effective data* naans, in connection with a filing nada by
tha secretary of stale, the data which la shown by affixing a "filad"
atinp. on tha docuaants. Whan a document is racaivad for filing by

the secretary of atata in a forn which compiles with tha raquiraaaels



13
11
12
1]
14

15

19
20
21
22
23
24
25
25
27
28

29

30

31

32

33

Sac. 710

of thlu titla and which would antlila tha document to ba filed
immediately upon racalpt, but tha aacratary of state's approval
action occuri subsequent to tha data of receipt, tha aacratary of
atata'a filing data ahall ralata back to tha data on which tha
aacratary of atata firat racaivad tha document in accaptabla fora.
Xn applicant aay raquatt a apacific affactiva data no aora than
thirty daya latar than tha data of racaipt which night otherwise ba
appliad aa tha affactiva data.

(11) ’'Executed by an officar of tha corporation,* or worda of
aiailar import, naans that any docuaant signad by auch parson shall
ba and is signed by that parson undar penalties of perjury and in an
official and authorized capacity on behalf of tha <corporation or
parson submitting tha docuaent with tha aacratary of state.

(12) *An officar of tha corporation* naans, in connaction with
ths execution of docuaanta subaittsd for filing with tha secretary of
state, tha president, a vice president, tha secretary or tha
treasurer of the corporation.

(13) 'Distribution* naans a direct or indirect transfer of aoney
or other property (except its own shares) or incurrence of
indebtedness by a ~corporation to or for tha benefit of its
sharaholdars in respect of any of its shares. X distribution nay ba
in tha forn of a dividend; x purchase, radenptlon, or othar
acquisition of shares; or otharwisa.

(14) 'Public conpany* neans a corporation that has a class of
shares ragistarad with the federal securities and exchange commission
pursuant to section 12 of tha securities exchange act of 1934, or

section B of the investment company act of 1940, or any successor

statute, and that has nora than three hundrsd holders of racord of
its shares.

PAJIT VI11

CONSORTIUM

Sac. SOI. Saction 2, chapter 13B, Lavs of 1973 1st ax. sass. as
amended by saction 10, chapter 27, Laws of 1981 and RCW 4.22.020 ara
each anandad to read as follows!

Tha contributory fault of one spouse shall not ba imputed to tha

SSB 504B -24-
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§ 10.05.006 Corporations and Associations § 10.05.009

(1) out of unreserved or unrestricted earned surplus of the corpora-
tion; or

(2) ifthere is no earned surplus, out of its net profits for the fiscal
year in which the dividend is declared and the preceding fiscal year
except when the corporation is insolvent as defined in AS 10.05.825;
for purposes ofthis paragraph a corporation’s debts include amounts it
is required to distribute under 43 U.S.C. 1606(i) and 43 U.S.C. 1606());
the directors may determine the net profits derived from the exploita-
tion or liquidation of wasting assets without consideration of the
depletion of those assets resulting from lapse of time, consumption,
liguidation or exploitation of the assets; however, any dividends
declared from those net profits shall be described, concurrently with
distribution of the net profits to shareholder*, as a distribution from
wasting assets without consideration of the depletion ofthe assets; for
the purposes of this paragraph wasting assets are timber resources
and subsurface estate. (8 2 ch 193 SLA 1972; am § 1 ch 29 SLA 1975;
am 88 1,2 ch 68 SLA 1981)

Revisor'e notes. — In 5 2, ch. 193,
SLA 1972, AS 10.05.005(a)(2)(B)(ii) con-
tained an erroneouE reference to "para-
graphs (10) — (13) of this Bection." Those
provisions appeared in an early draft of
the bill on which this Act was based but
were deleted in the final version. Thus the
references to those paragraphs were de-
leted accordingly.

In 1981, minor changes were made in

Sec. 10.05.006. Small business

(d) of this section to achieve a form
generally consistent with that required in
the Alaska Statutes.

Effect of amendments. — The 1981
amendment deleted "7(i)” preceding "and
9 of that” in subsection (a)(2)(B)(ii) and
added subsection (d).

The 1982 amendment added subsections
(e) and (0.

investment corporations. A

corporation to provide small business investments through participa-
tion in the Federal Small Business Investment Act of 1958, 15 U.S.C.
661 — 697, may be created under and subject to this chapter except
(1) the number ofincorporators may not be fewer than five;
(2) the number of directors may not be fewer than five. (8 1ch 112

SLA 1960)

f

Sec. 10.05.009. General powers. A corporation may

(1) have perpetual succession by its corporate name unless a
limited period of duration is Etated in its articles of incorporation;

(2) sue and be cued in its corporate name;

(3) adopt a corporate seal and alter it, and use it by having it or a
facsimile of it impressed, affixed or reproduced;

(4) buy, take, receive, lease, or otherwise acquire, own, hold,
improve, use and otherwise deal in. real or personal property or any

interest therein, wherever situated;
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(5) sell, convey, mortgage, pledge, lease, exchange, transfer and
otherwise dispose of all or any part of its property and assets;

(6) lend money to its employees other than its officers and directors,
and otherwise assist its employees, officers ana directors;

(7) buy, take, receive, subscribe for, or otherwise acquire, own, hold,
vote, use, employ, sell, mortgage, lend, pledge, or otherwise dispose of,
and otherwise use and deal in shares or other interests in, or
obligaticns of, other domestic or foreign corporations, associations,
partnerships or individuals, or direct or indirect obligations of the
United States or of any other government, state, territory, govern-
mental districts or municipality or ofany instrumentality thereof;

(8) make contracts and incur liabilities, borrow money at the rates
of interest the corporation determines, issue notes, bonds, and other
obligations, and secure its obligations by mortgage or pledge of all or
any ofits property, franchise and income;

(9) lend money for its corporate purposes, invest and reinvest its
funds, and take and hold real and personal property as security for the
payment of funds loaned or invested;

(10) conduct business, carry on operations, and have offices and
exercise the powers granted by this chapter in a state, territory,
district, or possession of the United States, or in a foreign country;

(11) elect or appoint officers and agents of the corporation and
define their duties and fix their compensation;

(12) make and alter bylaws not inconsistent with its articles of.
incorporation or with the laws ofthe state, for the administration and
regulation ofthe affairs ofthe corporation;

(13) donate for the public welfare or for charitable, scientific or
educational purposes, and in time of war donate in aid of war
activities;

(14) transact lawful business in time of war in aid of the United
States in the prosecution ofthe war;

(15) [Repealed, 82 ch 176 SLA 1970 ]

(16) pay pensions and establish pension plans, pension trusts,
profit-Bharing plans, stock bonus plans, and other incentive plans for
its directors, officers and employees;

(17) cease its corporate activities and surrender its corporate
franchise;

(18) have and exercise the powers of a limited or general partner or
a joint adventurer in association with one or more persons, corpora-
tions, partnerships or associations;

(19) have and exercise lawful powers necessary to carry out the
purposes for which the corporation is organized. (§ 4 ch 126 SLA 1957;
am § 2ch 176 SLA 1970)



§ 10.05.010

Collateral reference. — 19 Am. Jar.
2d, Corporations, | 952 et *eq.; 36 Ara.
Jur. 2d, Foreign Corporations, | 126 et
teq.

19 C.J.S., Corporations, § 933 et seq.;
20 CJ.S., Corporations, 11 1868 — 1863.

Right of business corporation to use its
funds or property for humanitarian pur-
poses. 3 ALR 443.

Right of corporation to engage in busi-
ness, trade or activity requiring license
from public. 165 ALR 1098.

Corporations and Associations

§ 10.05.010

to a charitable or similar institution. 39
ALR2d 1192.

Corporation's power to enter into part-
nership orjoint venture; mining partner-
ship. 60 ALR2d 917, 926.

Power of corporation to make political
contribution or expenditure under slate
law. 79 ALR3d 491.

Derivative actions — limited partner
right of limited partner to maintain deriv-
ative action on behalf of partnership. 26

Power of business corporation to dor .te  ALR4th 1111. '

Sec. 10.05.010. Indemnification of officers, directors, em-
ployees and agents; insurance, (a) A corporation may indemnify a
person who wao or is a party or is threatened to be made a party to a
threatened, pending or completed action or proceeding, whether civil,
criminal, administrative or investigative (other than an action by or
in the right of the corporation) by reason ofthe fact that the person is
or was a director, officer, employee or agent of the corporation, or is or
was serving at the request of the corporation as a director, officer,
employee or agent of another corporation, partnership, joint venture,
trust or other enterprise, against expenses (including attorney fees),
judgments, fines and amounts paid in settlement actually and
reasonably incurred in connection with the action or proceeding if the
perBon acted in good faith and in a manner the person reasonably
believed to be in or not opposed to the best interests ofthe corporation,
and, with respect to a criminal action or proceeding, had no
reasonable cause to believe the conduct was unlawful. The termina-
tion of an action or proceeding by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or its equivalent, does
not, of itself, create a presumption that the person did not act in good
faith and in a manner which the person reasonably believed to be in or
not opposed to the best interests of the corporation, and, with respect
to a criminal action or proceeding, had reasonable cause to believe
that the conduct was unlawful.

(b) A corporation may indemnify a person who was or is a party
is threatened to be made a party to a threatened, pending or
completed action by or in the right of the corporation to procure a
judgment in its favor by reason of the fact that the person is or was a
director, officer, employee or agent of the corporation, or is or was
serving at the request of the corporation as a director, officer,
employee or agent of another corporation, partnership, joint venture,
trust or other enterprise against expenses (including attorney f«*»)
actually and reasonably incurred in connection with the defense or
settlement of the action if the person acted in good faith and in a
manner the person reasonably believed to be in or not opposed to the
best interests of the corporation. However, indemnification may not be

or
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made in respect cf claim, issue or matter as to which the person
has been adjudged to be liable, for negligence or misconduct in the
performance of a 'Utily to the corporation except to the extent that the
court in which th** action wa6 brought determines upon application
that, despite the adjudication of liability, in view of all the circum-
stances of the c*I* the person is fairly and reasonably entitled to
indemnity for thA -expenses which the court considers proper.

(c) To the extA*°t that a director, officer, employee or agent of a
corporation has h*>en successful on the merits or otherwise in defense
of an action or pr't-oeeding referred to in (a) or (b) of this section, or in
defense of any issue or matter in such an action or proceeding,
that person shaf- he indemnified against expenses (including attorney
fees) actually an«< reasonably incurred in connection with it.

(d) Indemnification under (a) or (b) of this Bection (unless ordered
by a court) shall he made by the corporation only bb authorized in the
specific case x a determination that indemnification of the
director, officer, employee or agent is proper in the circumstances
because that person has met the applicable standard ofconduct set out
in (@) and (b) of this section. This determination shall be made

(1) by the h~/ard of directors by a majority vote of a quorum
consisting of directors who were not parties to the action or proceed-
ing, or

(2) if such a quorum is not obtainable, or, even if obtainable a
quorum of disinterested directors so directs, by independent legal
counsel in a wTftten opinion, or

(3) by the stockholders.

(e) Expenses incurred in defending a civil or criminal action or
proceeding may be P&d by the corporation in advance of the final
disposition of the action or proceeding as authorized by the board of
directors in th* specific case upon receipt of an undertaking by or on
behalf of the director, officer, employee or agent to repay the amount
unless it is ultimately determined that the person is entitled to be
indemnified by tbe corporation as authorized in this section.

(0 The indemnification provided by this section is not exclusive of
any other rights to which those seeking indemnification may be
entitled under any bylaw, agreement, vote of stockholders or disinter-
ested director* or otherwise, both as to action in an official capacity
and as to action in another capacity while holding the office, and
continues ba to a person who has ceased to be a director, officer,
employee or agent, and inures to the benefit of the heirs, executors
and administrators ofsuch a person.

* (g) A corporation may purchase and maintain insurance on behalf
of a person who is or was a director, officer, employee or agent of the
corporation, or is or was serving at the request of the corporation a6 a
director, officar, employee or agent of another corporation, partner-
ship, joint venture, trust or other enterprise against any liability

8



§ 10.05.012 5 10.05.015

Corporations and Associations

asserted against him and incurred by the person in such a capacity, or
arising out of the person'6 status oo Buch, whether or not the
corporation would have the power to indemnify the person against the
liability under the provisions of this section. (§ 1 ch 176 SLA 1970)

Sec. 10.05.012. Right of corporation to acquire and dispose of
its shares. A corporation' may buy, take, receive, or otherwise
acquire, hold, own, pledge, transfer or otherwise dispose of its own
shares. Purchase by a corporation of its own shares, whether direct or
indirect, may be made only to the extent that earned surplus is
available ' x the purchase, and if the articles of incorporation permit
or with the affirmative vote ofthe holders of at least two-thirds of all
shares entitled to vote thereon, to the extent of capital surplus
available therefor, and subject to the following additional limitations.

(D A purchase may not he made when the corporation is insolvent
or when the purchase would render the corporation insolvent.

(2) To the extent that earned surplus or capital surplus is the
measure of the right of the corporation to purchase its shares, the
surplus shall be restricted as long as the shares are held as treasury
shares. Upon the disposition or cancellation of these treasury shares
the restriction is removed pro tanto. (8 5ch 126 SLA 1957)

Collateral references. — 18 Am. Jur.
2d, Corporations, § 208etseq.

18 CJ.S., Corporations, § 192 et seq.

Soliciting subscriptions to orselling
corporate stock as doing business within
state. 35 ALR 625.

Accounting by promoter for proceeds of
sales of sfock issued to him. 43 ALR 1363.

Bankruptcy or insol vency of corparation
as aff$ct|n(%N|ts exi cutgrx contract for the
sale of its own stock. 46 ALR 1172.

Responsibility of corporation for mis*
statements by officer or employee to in*
duce or influence purchase of slock. 66
ALR 1450.

Liability of promoters for fraud or mis-
representation to persons subscribing for

shares after formation of corporation. 72
ALR 355.

Statutory requirements respecting iasu*
ance of corporate stock as applicable to
forejgn corporation. 8 ALR2d 1185.

Duty and liability of closely held corpo-
ration, its directors, officers, or majority
stockhol er%, in acfuiring stock of mino

ghareholder. 7 ALR3d500.

“Construction and operation of statute
acting corporation s right to purchase
% own 10 purchase fromsurplus. 61
ALR3d 1049.

Restrictions on transfer of corporate
stock rs applicable to testamentary dispo-
sitions thereof. 61 ALR3d 1090.

Sec. 10.05.015. Limitations on purchase of shares not applica-
ble for certain purposes. Notwithstanding the limitations contained
in AS 10.05.012, a corporation may purchase or otherwise acquire its

shares to
(@) eliminate fractional shares;

(2) collect or compromise indebtedness to the corporation;
(3 pay a dissenting shareholder entitled to payment for shares

under this chapter;
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IF YOURE
SITTING ON A BOARD
YOU COULD BE
A SITTING DUCK.

Some practical solutions to _
the D&O liability problem from Peat Marwick.

An interview with Larry D. Horner,
Chairman and ChiefExecutive,
PeatMarwick

Mr. Horner, isD&O liability
Qa realproblem or has it been

manufactured?

It's a real problem. Wejust
A completed surveying 7,000
CEOQ’s, directors, an 1heads of
organizations-public private,
and not-for-profit. We :overed the
business community a id the
response was overwhi Iming-
D&O liability isama'or concern.
Nine out of ten people indicated
that it is a crisis or may grow
intoone.

An accountingfirm seemsan

unlikely candidate to tackle
che D&O liability issue. Why is
Peat Marwick involved?

Because of our concern over

how debilitating D&O
liability could be to American
businesses. The voice of the
outside director is vital to every
organization. With so much
attention on the litigation
explosion and its impact on the
availability and cost of insurance,
I think we're losing sight of the
biggerpicture: what is happening

to the quality of corporate
governance. Directors feel like
sitting ducks. More and more,
outstanding candidates are
turning down Board offers rather
than risk the exposure. If this
continues, we're all in big trouble.
That’s what prompted us to
establish the CEO/Peat Marwick
Panel*on D &O Liability Reform
in concert with several national
organizations last fall.

What short-term solutions are
Qyou proposing?

We're working in several
A areas. First, we believe the
best elements of the recent
reforms in Delaware, Indiana and
Connecticut should serve as
model state legislation. We're
also asking Peat Marwick
partners to work with local
business leaders and form
coalitions at the state level.
Lastly, the Panel intends to
investigate the need fora
Director's Charter that clearly
defines duties, ethics and the
scope of Board members’
responsibilities.

Doyou see a needfor legal
Qreforms, as well?

ISTARwicK

I've long felt thatjoint and
A several liability has been
grossly abused. It's now primarily
a tactic for chasing down the
deepest pockets, rather than a
meansofredressing the party
actually responsible for
negligence. The majority of
executives we surveyed also felt
that reformingjoint and several
liability is necessary, as is
capping liability awards and
limiting contingency fees for
attorneys.

Canyou recommend any
Q immediate measuresfor

Boardmembers?

Yes. First, keep the
A information flowing from
management to the Boardroom.
Stay well-advised and don’t
hesitate to bring in outside
consultants on the D &O liability
problem. Form additional Board
committees. And, most
importantly, get involved with
local business coalitions.
Because, frankly, local initiatives
are the principal way to bring
about fundamental reform to a
system that has let D& O liability
become a national concern.

'CEO.Peai Marwick Panel: 345 Park Avenue, New York, NY 10154.
Me- ibersinclude: National AssociationofCorporate Directors « American Association of Museums ¢« American Symphony Orchestra League
Association of Governing Boards of Universities and Colleges « Independent Sector * Public Risk and Insurance Management Association
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re directors of large U.S. corporations concerned about

their ability to make the right decisions in their work on

the board? What do they think about foreign trade pres-
sures, intense merger and acquisition activity, and access to
capital markets'1As directors, how do they deal with increased
personal liability? Do they foresee problems recruiting quali-
fied board candidates in the future?

These and other issues critical to the future of business in
America were explored in a nationwide survey of corporate
directors conducted by Touche Ross in the fall of 1986. More
than 1,100 directors participated in the survey; nearly three-
quarters of them serve on boards of companies with annual
sales (or the equivalent in assets) of $1 billion dollars or more,
and 81 percent have more than five years of board experience.
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Directors” 1ss0es =" = = While Helfof the directors 3ay forefgn
e Almor- one-third ofthe directors sur- ttnde has adversely affected earnings of _*
. . companies of which they are a board
veyed say they have considered retiring L . .
4 member, the large majority ofall direc- i
from their boards because of the .
. R - tors polled do not think Congress should
increased liability to which they are S .
pass legislation to protect U.S. business
exposed. . o .
from foreign competition. 'mE

m Ninety-three percent of the directors
polled believe increased liability will

make it more difficult to recruit talented,
experienced people to serve on boards in

the future.

mMote than 80 percent of t'ie directors
surveyed believe today’s directors, in
general, are more effective than they
were twenty years ago.

Corporate and Economic Issues

w Nearly half the directors surveyed
believe merger and acquisition activity
has hurt the U.S. economy. Neverthe-
less, when the survey was conducted in
September and October of 198 ~ some
45 percent of the directors polled
believed that merger and acquisition
activity would remain at the same L el,
and 27 percent said it would increase,
over the next twelve months.

, —V
mEighty-one percent of the directors
polled do not believe that, over the next 5

year, Third World debt will have an W]
adverse effect on the balance sheetsof .. 7]
companies where they serve onthe 1
board.

m Almost one-third of the directors sur- j

veyed think the bankruptcy rate for com- -
«. panies with sales of$! billion or more "
will increase in the coming year.

mDirectors divide evenly in their opinion
on whether corporate America’s invest-
ment in capital equipment will increase,
decrease, or continue at the same level in j
the next twelve months. However, 77 per- /: , j
cent believe investment in capital plant 7, 'V,
will decrease or remain thesame. The 7XL; j
vast majority agree that corporate
America will increase its investments in *>e &
technology and in research and develop- .77
S T TV
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Most survey participants are
highly experienced board direc-
tors who serve major U.S. cor-
porations: 71 percent of the
respondents serve on at least
one board of a business whose
annual sales equal or exceed
SI billion: 76 percent serve on
more than one board; and

58 percent have tea or more
years of board experience.

Aerospacr and Defense
Appare. and Texlile
Banking

Construction

Energy

Food

High Technology
Insurance

Manufacturing

Reld

Securities
Telecommunications
Transportation /Utilities
Travel and Leisure

Other

Participants in the Survey

Ihe directors surveyed serve on a
wide diversity of boards of large
businesses and industries: 71 percent

serve on at least one board of a business
that has annual sales of S billion (or the
equivalent in assets) or more; 41 percent
serve on at least one board of a company
that has annual sales of $500 million to
S999 million; and 45 percent serve on at
least one board of a business that has
annual sales of under $500 million.

Industries Served by Survey Respondents

SHRir

Note: Percentages total more than 100 percent because
nearly three-quarters ol the uirectors surveyed serve on
more than one hoard.

<

Of the directors surveyed. 24 percent serve
on one board only; 26 percent serve on two
boards; 21 percent serve on three boards;
13 percent serve on four boards; and 16 per-
cent serve on five or more boards. Thus,
most participants in the survey have exten-
sive board experience.

Th: iact is supported by the amount of
time the respondents have served as direc-
tors: less than one-fifth of the respondents
have been directors for less than five years;
23 percent have five to nine years of



Nearly three-quarters of the
directors surveyed are officers
of one or more companies
where they serve on the board.
Of those who are outside direc-
tors. 88 percent were recruited
by the chief executive officer.

experience; 23 percent have ten to fourteen
years of experience; 15percent have served
as board members for fifteen to nineteen
years; and 20 percent have served for
twenty years or more. Eighty-one percent
of the total respondents have at least five
years of board experience, and 58 percent
have served ten or more years. The
majority of respondents, then, are widely
experienced board directors who serve
large U.S. businesses.

Nearly three-quarters of the respondents
are officers of one or more companies
where they serve on the board:

26% are Chief Executive Officers

9% are Chief Operating Officers

9% are Chief Financial Officers

6% are Executive Vice Presidents

9% are Senior Vice Presidents or Vice
Presidents

4% are Chairmen

4% are Vice Chairmen

6% are Presidents, Legal Counsels,
Secretaries, and other officers.

Regions of the United States in Which
Survey Participants Live

=83 Z
33%

I fefH
mfE'
Sit

New Middle East West
England Allantic Central Central

Eighty-eight percent of the outside direc-
tors were recruited by the chief executive
officer; 7 percent by another officer of the
company; 4 percent by an executive search
firm; and 10percent by others.

Twenty-three percent of the respondents
are officers or retired officers of other
companies, and 20 percent have special
business experience or skills. Only

2 percent represent a special, external
constituency.

Internal directors serving their board(s)
tend to have the least board experience—
both in number of years served and in
number of boards served on. Predictably,
the more years directors have served, the
more likely they are to be officers or
retired officers of another company, or to
have special business-related experience or
skills. However, directors who have served
on a board for twenty years or more are
three times more likely to be major stock-
holders of the company(ies) served than
directors serving less than twenty years.

i

Serws

Southeast Southwest Rocky Pacific

Mountain



Some B percent of the direc-
tors surveyed believe that
increased directors’ liabilities
will make it more difficult to
recruit talented, experienced
people inthe future. The direc-
tors imply, then, that increased
liability will create boards
whose members will be less
qualified or less effective than
today’s.

Ninety percent of thedirectors surveyed
serve on board committees, and most serve
on a number of these committees. Predict-
ably, those who do not serve on commit-
tees have less than five years o f board
experience or serve on only one board.
Directors who are officers of at least one
company on whose board they serve are
most likely to sit on the executive commit-
tee (64 percent), followed by thf compen-
sation committee (43 percent), " he audit
committee (40 percent), and the budget
committee (11 percent). Thirteen percent of
these directors serve on no board
committees.

Outside directors—defined here as direc-
tors who are not officers ofany company
on whose board they serve—are most
likely to serve on the audit committee

(75 percent), followed by the compensation
committee (63 percent), the executive
committee (58 percent), and the budget

¢ )mmittee (8 percent). Only 2 percent of
these directors serve on no board
committees.

Forty percent of the directors who are not
officers of any company on whose board
they serve sit on other committees, as do
25 percent of those directors who are
officers of at least one company on whose
board they serve. These committees
include the nominating, contribution,
social responsibility, public policy, and
foundation committees.

The Challenge of Increased Liability

One-third of the directors surveyed say
they have considered retiring-Sham one or
more of their board seats because o f the
increased liabilities towhich they are
exposed. In fact, the longer that directors
have served on boards, the more likely they
arc to think of retiring because of increased
liabilities. Only 16percent of all the direc-
tors polled who have less than five years of
board experience think of retiring, while
the percentage more thandoubles for
directors who have five or more years of
experience.

While 41 percent of the directors who arc
not officers of any company where they
serve on the board have considered retiring
because of increased liability, 36 percent of
CEOs also say they have considered doing

so0. Some 36 percent of committee mem-
bers, regardless of the committee(s) on
which they serve, have considered retiring,
while only 16 percent of non-committee
members of the board have considered
doing so. Thus, directors who have the
least experience as measured by length o f
time served, and those who are not

involved with board committees are the
least concerned about increased liabilities.

Given the pace of change affecting the
business community and the responsibili-
ties of corporate directors, 35 percent feel
only “somewhat confident" inexercising
their responsibilities as a director and 4 per-
cent feel “unsure.” Overall, 62 percent

of board members feel “confident” CEOs
feel more confident than any other board
members, with 66 percent saying so. Fifty-
nine percent of CFOs express confidence

in today’s board environment, as do

60 percent of the other officers who serve
on boards and 60 percent of those directors
who are not officers of any companies
where they serve on the board. The least
confident in exercising their responsibilities
are board members who serve on no board
committees and who have, perhaps, the
least “ hands-on” experience.

Although the less-experienced directors
worry the least about increased liabilities, it
is not really a contradiction thet they are the
least confident in dealing with board mat-
ters. The survey results imply that, while
they are aware that they lack knowiedge o f
areas which are brought before the board,
they may not be aware—precisely because
they know less—of the extent to which
increas idirectors’ liabilities can affect
them.



Interestingly, 90 percent of the
outside directors surveyed who
are not officers of any company
where they serve on the board
were recruited by the chief
executive officer— yet only

28 percent believe they have
great influence on the chief
executive officer.

An overwhelming 93 percent of the direc-
tors surveyed believe that increased liabil-
ity will make it more difficult to recruit
(alented, experienced people in the future.
This percentage holds for all directors,
regardless of length of board service, their
involvement in committee work, and
whether they are officers of any company
on whose board they serve. Do the find-
ings imply that increased liability will
create boards whose members will be less
qualified or less effective than current
board members?

A great majority of thedirectors surveyed
(83 percent) believe that today’s directors
are more effective than those of twenty
years ago. Eighty-five percent of the direc-
tors serving on boards for twenty or more
years (and who can, therefore, compare
their earlier experience to their present
experience), and 86 percent of the direc-
tors servhg on three or more boards, find
today’s directors more effective than do
those serving on fewer boards and with
fewer years of experience.

Directors’ Influence on Their Board(s)

When asked how much influence they have
on their board(s), 39 percent of the respond-
ents say their influence is great. Sixty per-
cent claim moderate influence, and only

6 percent believe their influence is small.
These responses and percentages hold true
for both internal and outside directors.

Directors with less than five years of board
experience and directors who sit on only
one board feel they have the least

influence. The more boards that directors
serve on, the greater they believe their
influence to be: 54 percent of directors
serving on more than five boards say their
influence is great, the largest percentage of
all directors surveyed tosay so. Directors
who have served on aboard(s) for twenty
years or more arc also likely (44 percent)
to think they have great influence.

The directors’ responses also reflect the
particular board committees on which they
serve. Fifty-two percent of directors serv-
ing on the budget committee believe their
influence on the board is great, as do 47 per-
cent of those who sit on the compensation
committee, 43 percent of those on the
executive committee, 38 percent of audit
committee members, and 36 percent who
serve on other committees. Nearly 20 per-
cent of directors who do not serve on any
committees say their influence issmall.

Directors’ Influence on tho
Chief Executive Officer

While 90 percent of the directors who are
not officers of any company on whose
board they serve were recruited by CEO's,
only 28 percent believe they have great
influence on the CEO(s). Directors serv-
ing on more than five boards feel they have
the greatest influence (35 percent), fol-
lowed by or including those who it on
board committees. Twenty-nine percent of
the directors serving on compensation
committees feel they have great influence
on the CEO, followed by those serving on
the audit committee (28 percent), the
budget committee (27 percent), and the
executive committee (24 percent).



§ 10.05.252 Alaska Statutes § 10.05.255

(3 a specific description of the nature of the relationship between
the surviving or controlling corporation and its alien affiliate. (§ 2 ch
145 SLA 1975; am 8§ 4 ch 123 SLA 1980)

Article 2. Formation of Corporations.

Section Section
252. Incorporators 261. Effect of issuance of certificate of
255. Avrticles of incorporation incorporation

258. Filing of articles of incorporation 267. Organization meeting ofdirectors
and statement of codes

Collateral references. — 18 Am. Jur.
2d, Corporations, § 24 et seq.
18 C.J.S., Corporations, § 23 et seq.

Sec. 10.05.252. Incorporators. One or more natural persons at
least 19 years of age may act as incorporators of a corporation by
signing, verifying and delivering in duplicate to the commissioner
articles of incorporation for the corporation. (§ 47 ch 126 SLA 1957;
am § 4ch 245 SLA 1970; am 8 6 ch 170 SLA 1976)

Sec. 10.05.255. Articles of incorporation, (@ The articles of
incorporation shall set forth

(1) the name ofthe corporation;

(2) the period ofduration, which may be perpetual,

(3 the purpose or purposes for which the corporation is organized;

(4) the aggregate number of shares which the corporation may
issue; if the shares consist of one class, the par value of each share, or
a statement that all shares are without par value; or, if the shares are
to be divided into classes, the number of shares of each class, and a
statement of the par value of the shares of each class or that the
shares are without par value;

(5) if the shares are to be divided into classes, the designation of
each class and a statement of the preferences, limitations and relative
rights of the shares of each class;

(6) if the corporation is to issue the shares of a preferred or special
class in series, the designation of each series and a statement of the
variations in the relative rights and preferences between series
insofar as fixed in the articles of incorporation, and a statement of
authority to be vested in the board of directors to establish series and
fix and determine the variations in the relative rights and preferences
between series;

(7) [Repealed, $ 7ch 192SLA 1972.]

40



§ 1005258 Corporations and Associations § 1005258

(8 any provision limiting or denying to shareholders the preemp-
tive right to acquire additional or treasury shares of the corporation;

(9 any provision, not inconsistent with law, which the incorpora-
tors elect to set forth in the articles of incorporation for the regulation
of the internal affairs of the corporation, including a provision which,
under this chapter, is required or permitted to be set out in the
bylaws;

(10) the address of its initial registered office, and the name of its
initial registered agent at that address;

(11) the number of directors constituting the initial board of
directors and the names and addresses of the persons who are to serve
as directors until the first annual meeting of shareholders or until
their successors are elected and qualify;

(12) the name and address of each incorporator;

(13) the name and address of each alien affiliate.

(b) It is not necessary to set forth in the articles of incorporation
any of the corporate powers enumerated in this chapter. (8 48 ch126
SLA 1957; am 88 4, 5ch 70 SLA 1964; am 8§ 7ch192 SLA1972; am
§ 3ch 145SLA 1975; am § 5c¢ch 123 SLA 1980)

Collateral references. — Conclusive-
ness of charter as regards character, kind,
or purposes of corporation. 119 ALR 1012,

Sec. 10.05.258. Filing of articles of incorporation and state-
ment of codes, (@) Duplicate originals of the articles of incorporation
shall be delivered to the commissioner. Upon finding that the articles
of incorporation conform to law, the commissioner shall, when all fees
prescribed by this chapter have been paid,

(1D endorse on each duplicate original the word "filed,” and the date
of the filing;

(2) file one duplicate original in the commissioner’s office;

(3) issue a certificate of incorporation and affix the other duplicate
original to it.

(b) The certificate of incorporation, together with the duplicate
original of the article of incorporation affixed by the commissioner,
shall be returned to the incorporators or their representative.

(0 An incorporator presenting articles of incorporation under this
section shall deliver, with the articles, a separate statement of the
codes, from the identification code established under AS 10.05.799,
which most closely describe the activities in which the corporation
will initially engage. (849 ch 126 SLA 1957; am § 6 ch 123 SLA 1980)
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ggel LI or-j

Senator Jalmar Kerttula
P. 0. Box V
Juneau, Alaska 99811

On Thursday, February 18, the Senate Judiciarv

Committrg/ will revisit SB 343 - a bill that would all jvj
corporations, with shareholder approval, to [limit their
directors®™ liability for simple negligence. On behalf of

Sealaska, 1 wanted to explain the purpose of an amendment to
SB 343 that will be considered by the Committee in the form
of a proposed Committee Substitute. That amendment would
allow corporations formed under the Alaska Native Clainms
Settlement Act to amend their articles of incorporation with
respect to directors®™ liability by a majority shareholders"®
vote, rather than the two-thirds vote otherwise required.

There are four sound public policy reasons for
adopting the amendment. The proposal does not represent a
"special deal” for Alaska Natives; rather, it recocrrizes
that there are some Tfundamental differences between ANCSA
corporations on the one hand, and general Alaska business
corporations on the other, that must be addressed if the
legislation is to achieve 1its intended goal. These consid—
erations include:

1. Virtually all Alaska corporations have only a
handful of shareholders. Indeed, in a typical situation the
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only shareholders will be the directors themselves. As a

result, obtaining a super-majority (or even unanimity) on
this issue among shareholders would be an ea-"y task.
Typical of otherregional corporations, however, Sealaska

has 16,000 shareholders - spread from southcentral Alaska
to the lower 48. It is hard enough for corporations with
such dispersed ownership to obtain a quorum; obtaining a
two-thirds vote on any matter - no matter how non-
controversial - is a virtual impossibility;

2. Normally, a corporation®s directors hold large

(and often controlling) blocks of shares in the company. As
a result, they stand to realize substantial and direct
profits from thecorporation®s business activities. This

prospect of large personal gain compensates for the risk of
liability that a director might suffer, and makes that

potential for liability seem equitable. Native corporation
directors, however, have no prospect of direct and substan-—
tial economic gain. They hold no more shares than any

shareholder; and, as a vresult, directorship on a Native
corporation is often viewed more as a form of community
service than as an avenue of personal enrichment. The
equitable sSymmetry of gain on the upside, and exposure on
the downside, doesn®"t exist in the Native corporate context,
and director Jliability legislation ought to recognize this
substantial difference;

3. In the normal business setting, venturers
voluntarily embark upon the corporate form in the expecta—
tion of gain. They voluntarily assume the risk, and they
are usually familiar with the standard of care demanded of
business men. Alaska®s Natives, on the other hand, had the
corporate form imposed upon them by Congress. They were
told to administer their lands through a business organi—
zation with which - particularly at the village level -
they were unfamiliar. Had the lands been administered

through the Tribe, these same Native Jleaders would have
performed essentially the same functions under the cloak of
Tribal immunity. Moreover, they are not, by and Ilarge,
familiar with the Jlatest New York Court of Appeals cases
defining permissible director conduct. It is perfectly
proper for the state to be a bit sensitive 1in 1imposing
personal liability for administering land entitlements
through a form that is unfamiliar and, to a large extent,
involuntarily; and
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4. The purpose of the legislation is to encourage
the formation of new <corporations in Alaska. For new
corporate ventures, a liability provision will be 1inserted
in the initial articles of incorporation. Shareholders
will, quite frankly, never read those articles. I will
confess to never havirg reviewed the articles of incorpora—
tion of any company ;.n which 1 have purchased stock. If,
however, |1 receive a proxy solicitation from a company in
which 1 own shares, asking me to accept limited director
liability, 1 would probably give the matter some scrutiny.
The point, of course, is that even majority shareholder
approval for existing corporations will result in substan—
tially broader scrutiny than that attendant the formation of
new companies.

For these reasons, | believe the Judiciary Commit-
tee will be on firm footing in concluding that the sound
philosophy behind SB 343 would be better served by acknowl—
edging important differences between ANCSA and other busi—
ness corporations. IT 1 can be of any further assistance,
or if you have any reservations about Sealaska*s amendment,
please do not hesitate to call.

Sincerely,

BIRCH, HORTON, BITTNER
FESTINGER & ANDERSON

Tillinghast

JKT/Zjrm



MEMORANDUM

To: The Senate Judiciary Committee
Attention: Frank Homan
From: Sealaska Corporation
Re: SB 343

"An Act Relating to the Liability of Directors of
Corporations.™

Date: February 9, 1988

By transmittal of February 8, 1988 Sealaska Corporation
suggested language which would have amended AS 10.05.005 in
order to facilitate application of the provisions of SB 343
to Native corporations. The following langauge would also
amend section .005, but rather than permitting the provision
to be enacted by the corporation®s board of directors as a
bylaw amendment, would require shareholder consent through
amendment to the articles of incorporation. Because of the
unique circumstances of Alaska Native corporations, however,
the normal supermajority requirement for amending articles of
incorporation would be reduced to a simple majority of the
shares present and entitled to vote at a meeting, where a
guorum is established. The suggested alternative langauge is
as follows:

* Section 3. AS 10.05.005 is amended by adding a new
subsection to read:

(d) Notwithstanding the provisions of AS 10.05.255(c)
and (d), and AS 10.05.276, a corporation organized under 43
U.S.C. 1601-1628 may 1include the provisions set forth in AS
10.05.255(c) by amending articles of 1incorporation as set

1
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forth in AS 10.05.276 except that for such corporations the
affirmative vote of a majority of the shares present at a
regular or special meeting at which a quorum 1is present in

person or by proxy shall be required to adopt such amendment.

CEM/amt
b\senate2.mem



STATE DEVELOPMENTS

fact that most major banks are reporting their most
profitable year in history for 1986.”

LEGISLATIVE BRIEFS

Arizona: SB 1103, limiting the release by the state of
information contained in annual reports filed by cor-
porations with the state, has been introduced. The
information may not be released “unless it is in statis-
tical form that prevents identification of particular
corporations.” Further, the bill provides that the in-
formation may be used as evidence in judicial pro-
ceedings or certain hearings, may be released to the
state department of revenue for tax purposes, or may
be released to a state or federal agency upon written
request.

*HB 2082, SB 1087, and SB 1096, providing that
directors and officers of nonprofit corporations are
immune from personal liability for actions taken in
good faith within the scope of their authority, have
been introduced. Further, a “customary level of cor-
porate indemnification” must have been obtained un-
der §10-10005.

Georgia: HB 219, permitting a corporation to limit
or eliminate directors’ personal liability for breaches
of fiduciary duty through its articles of incorporation,
has been introduced. A limiting provision may not
restrict a director’s liability for breach of the duty of
loyalty or for acts not done in good faith or that
involve intentional misconduct or a knowing violation
of the law. The bill also would amend indemnification
provisions for directors.

Kansas: SB 26, amending Kansas corporation law to
permit shareholders to limit directors’ liability
through a charter amendment or provision in the
original certificate of incorporation, has been intro-
duced. The bill permits elimination of directors’ per-
sonal liability for breaches of fiduciary duty of care,
but not for breaches of the duty of loyalty, failure to
act in good faith, intentional misconduct, knowingly
violating a law, paying an illegal dividend or approv-
ing an illegal stock repurchase, or obtaining an im-
proper personal benefit. The bill would also eliminate
provisions in the corporate law prohibiting indemnifi-
cation by a corporation of officers and directors who
have been found liable for negligence or misconduct.
Shareholders may not limit directors’ liability
retroactively.

e HB 2107, limiting liability of directors or officers
of a charitable organization, has been introduced. The
bill provides that directors or officers may not be
individually liable or the board as a whole may not be
liable in a civil damages action for acts or omissions
“unless such conduct constitutes willful or wanton
misconduct or intentionally tortious conduct, but only
to the extent the directors and officers are not re-
quired to be insured by law or are not otherwise
insured against such acts or omissions."

Maryland: HB 242, permitting corporations to adopt

provisions in the articles of incorporation that permit
limitations on directors’ personal liability, has been
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introduced. A director would only be liable if the
person fails to perform the duties of a director in
accordance with the statutory standard and the con-
duct amounts to willful misconduct or deliberate reck-
lessness, or if the director received an improper bene-
fit or voted for an illegal dividend.

* HB. 233, which would permit only limited liability
for directors or officers of a voluntary organization
where the organization obtains insurance with certain
minimum coverage, has been introduced.

Minnesota: SB 7,\which wouktaepa”current seAri-
ties regulation woAsiphs ami taasfcally adMtkhV)Uni-
form Securities A~of\IB85"as issued Sv"fcRAjNptional
Conference of Commissioners on UniforhrS™ate Laws,
has been introduced. ' -

* HB 141, which would make directors or trustees of
organizations that are exempt from state income tax
immune from most civil suits if the directors or
trustees acted in good faith and were not reckless, has
been introduced. The director or trustee also must
have been acting within the scope of the person’s™

responsibilities as director or trustee.

Mississippi: HCR 62 and SCR 550, calling for an
amendment to the Mississippi Constitution of 1980
that would repeal provisions that give all stockholders
the right to vote their shares cumulatively for a single
candidate for the board of directors or to vote shares
of stock for all directors to be elected, have been
introduced. The current constitutional provision also
permits the issuance of preferred stock without voting
rights.

» HB 1050, amending provisions dealing with a cor-
porate director’s duties to the corporation, has been
introduced. The bill would amend 8§79-3-91, Mississippi
Code of 1972, to state that a director must discharge
directorial duties in accordance with the director’s
good faith business judgment of the best interests of
the corporation. Unless a director has special knowl-
edge, a director is entitled to rely on information,
reports, or statements prepared by other officers or
employees that the director believes to be reliable and
competent; legal counsel or public accountants, or a
committee of the board of directors, if certain condi-
tions are met. A director is not personally liable for
actions taken as a director if the director performs the
duties of the office in compliance with subsection 79-
3-91.

« SB 2574, permitting a corporation to include provi-
sions in its articles of incorporation limiting a direc-
tor’s personal liability for breaches of fiduciary duty,
has been introduced.

*SB 2501, limiting the liability of charitable and
nonprofit organizations and their directors in certain
cases, has been introduced.

Montana: HB 182, which would impose escrow re-
quirements on securities issues to a promoter while a
corporation is in a promotional or developmental
stage, has been introduced.

*SB 49, abolishing individual liability of officers
and directors or nonprofit corporations except in in-

S*curitle» Regulation & Law Report
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stances of willful or wanton misconduct, has been
introduced.

Nebraska: LB 650, which would permit the Nebras-
ka Director of Banking and Finance to impose a fine
of up to 525,000 for violations of the Nebraska Securi-
ties Act or rules or regulations under the Act, has been
introduced. Failure to pay the fine and investigative
costs would constitute a forfeiture of the violator’s
right to do business in the state under the Nebraska
“ scurities Act.

LB 425 permitting a corporation to amend its
articles of incorporation to eliminate or limit the
personal liability of a director to the corporation or its
stockholders for breaches of fiduciary duty in certain
cases, has been introduced.

Nevada: SB 52 and 58, permitting limitations on
directors’ liability in articles of incorporation, have
been introduced. The limitation may net cover
breaches of loyalty by a director.

New York: SB 830, which would provide for greater
regulation of commodity contracts trading, has been
introduced. The bill would provide a statutory defini-
tion of commodity and commodity contract, and
would permit the attorney general to prosecute per-
sons charged with commodity fraud where exclusive
jurisdiction is not within the Commodity Futures
Trading Commission. The bill also would give the
attorney general authority to bring an action for
either legal or injunctive relief in federal court to
enjoin a fraudulent practice, or to enforce compliance
with the Commodity Exchange Act or CFTC rules. For
persons registered under the CEA other than floor
brokers or registered futures associations, the attor-
ney general may bring an action under the CEA in
state court. The attorney general also is given certain
investigative authority under the bill.

Ohio: HB 156 and SB 50, which would provide that
authority conferred on corporations to grant options
with conditions that preclude shareholders of a certain
percentage of outstanding common shares from exer-
cising the options applies only to companies that have
shares listed on a national securities exchange or that
are regularly quoted in an over-the-counter market by
members of a national or affiliated securities associ-
ation, have been introduced.

eHB 155, clarifying when shareholders may not
authorize directors to amend a merger or consolida-
tion agreement, has been introduced.

Oklahoma: HB 1038, permitting corporations to lim-
it personal liability of directors through provisions in
the articles of incorporation, has been introduced.
Under the bill, a liability-limiting provision may not
limit liability for breach of a director’s duty of loyal-
ty, for acts not in good faith or involving intentional
misconduct or a knowing violation of the law, or for

2-20-87
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transactions from which the director derived an im-
proper personal benefit. The provision also may not
excuse a director from liability under §1053 of Section
6, Chapter 292, O.S.L. 1986. The bill also would pro-
vide that a director’s or officer’s right to indemnifica-
tion continues even though the person has ceased to be
a director or officer, and that the right inures to the
estate of a former director or officer.

Oregon: SB 145, adopting the Oregon Commodity
Code, has been introduced. The bill would prohibit
certain commodity contracts, grant the corporation
commissioner authority to enforce the Act, and punish
violations of the Act by a maximum of 10 years
imprisonment and a 5100,000 fine.

South Dakota: SB 98, which would excuse directors
and officers of tax- exempt, nonprofit corporations
from personal liability unless there was willful or
wanton misconduct, has been introduced.

Texas: HB 403, which would permit a corporation to
amend its articles of incorporation to eliminate or
limit a director’s personal liability for breaches of
fiduciary duty, has been introduced. The provision
could not eliminate liability for breaches of the duty
of loyalty, or for an act not done in good faith or that
involved intentional misconduct.

REGULATORY BRIEFS

Florida: A trial court should have compelled parties
in a securities law and fraud dispute to arbitrate their
claims due to an arbitration clause in a franchise
agreement between the parties, the Florida District
Court of Appeal determines. Carol McCrory and Linda
Kline brought a complaint with five causes of action
against Doctors Associates, Inc. The complaint con-
tained Florida securities law, franchise misrepresen-
tation, common law fraud, and civil theft claims. The
trial court granted a motion to compel arbitration
under a franchise agreement only for the Florida
securities law claim. The appeals court says that the
trial court should have compelled arbitration of each
count. Judge Monterey Campbell HI relies on Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Melamed,
453 So.2d 858 (FlaDistCtApp 1984), in reversing, and
ordering arbitration of all claims (Doctors Associ-
ates, Inc. v. McCrory, Case No. 86-1151, FlaDist-
CtApp, 1/21/87).

Maine: New rules governing investment adviser
registration in Maine took effect Feb. 1 The Securities
Division of the Maine Bureau of Banking proposed the
rules last August, and the comment period closed Sept.
26, 1986. The rules cover applications for licensing,
amendments to an adviser's licensing file, renewal
applications, custody of clients’ securities and funds,
statements of financial condition, and recordkeeping
by advisers.

Copyngnt © 1987 by The Suratu ot National Adairs, inc.
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Matanuska-Susitna Borough

P.0. BOX 1608, PALMER, ALASKA 99645 « PHONE 376-9628

DEPARTMENT OF FINANCE
EMERGENCY MEDICAL SERVICES DIVISION

The Honorable Jay Kertulla
P.0O. Box V
Juneau, Alaska 99811

Dear Senator Kertulla:

The Borough Emergency Medical Services Advisory Board would

like to offer itssu”porttothepassa”er"~"AABSAS relating
to immunity from"c?i\rnHjnuaoiTrry*"if*">r~emergency services
volunteers. The Mat-Su Borough operates its EMS and Fire

programs with an all volunteer force of over 450 people.
These dedicated individuals are the backbone of one of the
most sophisticated emergency services organizations 1in the
state. Tens of thousands of volunteer hours are spent each
year by these people providing emergency medical care and
protectijig--Hre lives and proper 1y ul inws®JjJprough.

ASu346 would further reduce their liability for} providing

... mim 1un | * m nrr prohfik , the
cost of acquiring insurance for these programs has
skyrocketed in the past few years. Over ten percent of our
total budget this next year will go towards insurance
programs. This takes away from other programs such as
training for the volunteers.

Your assistance in supporting and passing this important
piece of legislation is greatly appreciated by our
volunteers. Reducing the concerns over liability will
reassure the volunteers that their efforts on behalf of our
community are important and of value and concern of the
legislature.

Please feel free to contact me should you have questions on
our program or any other matter concerning emergency
services.

Sincerely,

DENNIS HEIKES

Chair, EMS Advisory Board

DH/Is
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SUITE 700 FEB 22'1%

900 WEST FIFTH AVENUE

ANCHORAGE, ALASKA 09501
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OF COUNSEL
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»ALASKA AND DISTRICT OF COLUMBIA BARS
**WISCONSIN BAR
ALL OTHERS DISTRICT OF COLUMBIA BAR

Honorable Chairman Jalmar Kerttula
Senate Committee on Judiciary
State Capitol Bldg.

P. 0. Box V (Mail Stop 3100)
Juneau, AK 99811

Re: Good Samaritan Law Amendments
fOour File No. 911.211

Dear Chairman Kerttula:

We write on behalf of the Alaska Native Health Board and the
Association of Regional Health Directors to comment on S.B. 346,
a bill granting immunity from civil liability for individuals
providing volunteer emergency services. This bill would amend
AS 09.65.090 by adding a new subsection to Alaska®"s existing
"Good Samaritan"™ statute.

The Good Samaritan statute promotes an important public
policy by encouraging citizens (whether trained professionals or
lay persons) to provide medical assistance to people suffering a

medical emergency. The statute 1is particularly important given
the ever-increasing tendency to turn to the courts to resolve all
problems. While we believe that the protection of volunteers

(addressed in the bill) 1is laudable, we also think the Committee
should take this opportunity to address two additional serious
health care 1issues in this area: (1) the liability of "Community
Health Aides"™ providing emergency medical services, and (2) the
liability of all persons who have a pre-existing duty to provide
emergency services. We discuss these issues below.

Community Health Aides are the backbone of the health care

delivery system throughout rural Alaska. In most villages, they
are the only health care provider available in emergencies. As a
consequence, Community Health Aides across the State feel a

special obligation to assist those in need, especially those 1in



Honorable Chairman Kerttula
February 17, 1988
Page 2

need of emergency services, and to do so with whatever training
and limited resources they may have.

Community Health Aides have a growing fear that as personal
injury tort litigation reaches further 1into rural Alaska, they
will soon be faced with lawsuits. Indeed, this trend has already
begun. The Health Aides are particularly concerned about their
potential exposure when they administer emergency medical care
under circumstances where decisions and actions must be taken
immediately, guidance from a physician is wunavailable, and a
person®"s life is at stake.

Title 11 currently sets forth general protection for
individuals who provide emergency care without first receiving
the patient®"s consent (as where the person 1is unconscious or
otherwise wunable to give consent) (AS 11.81.430(a)(5)(B)). The
more important statute, however is the section now under scrutiny
by this Committee, AS 09.65.090 (emphasis added):

A) A person at a hospital or any other location who
renders emergency care or emergency counseling to an
injured, 1ll or emotionally distraught person who reasonable
appears to the person rendering the aid to be in immediate
need of emergency aid in order to avoid serious harm or
death 1is not liable for civil damages as a result of ~ act
or omission in rendering aid.

(B) This section does not preclude liability for civil
damages as a result of gross negligence or reckless or
intentional misconduct.

On its face, Section 90 would appear to include Community

Health Aides within 1its scope. Clearly a Community Health Aide
would be a "person at a hospital or any other Jlocation who
renders emergency care _— In 1971, however, the Alaska

Supreme Court construed an earlier version of Section 90 to
exclude from coverage any person with a "pre-existing duty"” to
render aid. Lee v. State. 490 P.2d 1206 (Alaska 1971), overruled
in part on other grounds. 545 P.2d 165 (Alaska 1976). A
Community Health Aide acting in his or her capacity as a Health
Aide would apparently have a pre-existing duty, and under Lee
would not be shielded from suit.

The earlier statute construed by the Court 1in Lee covered
"[a] person who, without expecting compensation, renders care to
an injured or sick person ...." AS 09.65.090 (1968). Amendment
of the law in 1976 to broaden the scope of coverage to "[a]
person at a hospital or other location...” reflected the
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Legislature®s intent to include persons with a pre-existing duty
(such as nurses and doctors in a hospital -emergency). The
legislative history to the 1976 amendment confirms this point.
Despite the Legislature®s effort, the courts continue to exclude
"pre-existing duty"” persons from Alaska®s Good Samaritan statute,
as demonstrated in a very recent decision from the federal
district court in Alaska. See Bunting v. United States. 662
F.Supp. 971, 973 (D.Alaska 1987). For this reason, it is clear
that Section 90 requires further amendment.

We note that Alaska has adopted a separate "good Samaritan"
statute to specifically protect emergency medical technicians

(See AS 18.08.086(a)). This statute was amended in 1986 to
broaden 1its scope to cover emergencies posing risks of serious
harm (in addition to risks of death). As we understand it, much

of the genesis for this statute and 1its 1986 amendment was
concern over 1increasing tort litigation arising out of emergency
situations where snap decisions must be made in order to save a
person®s life. The 1increased risk of litigation has 1in turn
driven up 1insurance rates astronomically 1in recent years for
emergency medical technicians, an additional strong incentive for
this law and its 1986 amendment.

The situation with Community Health Aides 1is even more
compelling than with emergency medical technicians and, we
believe, justifies identical treatment by the Alaska Legislature.
Specifically, Community Health Aides are required in 1identical
circumstances to provide emergency aide as the only emergency
care responders in their villages. In these villages there is no
"emergency medical technician.” Many (although not all) CHA's
have taken EMT courses to enhance their ability to respond 1in
such situations. Nevertheless, we are seeing a rising incidence
of litigation and the threat of litigation in recent years. This
has led to the same insurance crises for CHA"s as for EMTs.

For these reasons, we suggest that this Committee clarify
the Good Samaritan law in two ways. First, Jlanguage should be
inserted in Section 90(a) to expressly 1include Community Health
Aides. Second, language should be 1inserted in the same section
to expressly protect persons with a pre-existing duty. Under
this proposal, Section 90(a) would be amended as follows, (new
language underscored) (before addition of the language proposed
in S.B. 340):

A) a person at a hospital or any other location,
including a community health aide, who vrenders emergency
care or emergency counseling to an injured, ill or

emotionally distraught person who reasonably appears to the
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person rendering the aide to be in immediate need of
emergency aide 1in order to avoid serious harm or death is
not liable for civil damages as a result of an act or
omission in rendering aid, regardless of whether the person
is under a pre-existing duty to render assistance.

We would be happy to elaborate at greater length the reasons
why this amendment 1is so 1important and appropriate, and to
furnish you with any additional information which you feel would
be helpful.

Lloyd B. Miller
Jill a\ De La Hunt

LBM:JAD/kg

cc: Elizabeth Kerttula
All Committee Members

Kerttula
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MEMORANDUM January 11, 1988

SUBJECT: Immunity from civil liability for volunteer
emergency services (Work Order No. 5-1495)

TO: Representative Mike Davis

FROM: Edward H. Hein
Legislative Counsel

You have asked whether volunteer ski patrol members are in
fact open to liability for negligence during rescue oper—
ations and whether, therefore, your legislation (Work Order

No. 5-1495A) 1is needed.

Your bill amends AS 09.60.090, Alaska®s "Good Samaritan"

law. This law provides immunity from civil liability for
negligent acts or omissions by persons rendering emergency
aid to people in immediate danger of serious harm or death.
The purpose of the law iIs to encourage people to voluntarily
come to the aid of persons in need of rescue without having
to fear potential civil liability for negligence. Lee v.
State, 490 P.2d 1206, 1209 (Alaska 1971).

The Alaska Supreme Court in Lee ruled that the immunity
under this statute does not extend to persons, such as state
troopers, who are under a "pre-existing duty to rescue."” It
iIs an open question whether ski patrollers have a
pre-existing duty to rescue. The Alaska courts have not
decided that question. It can be argued that ski patrollers
are under a pre-existing duty to rescue and are, therefore,
not immune from civil liability under Alaska®s Good
Samaritan Act. In order that ski patrollers and other
similar rescue group volunteers are assured of immunity, it
would be prudent to have the provisions of your bill or
similar language in the statutes.



Position Paper

HB 340

For an Act entitled: "An.Act granting immunity from civil liability
for providing volunteer emergency services."

This Act amends AS 09.65.090 (civil liability for emergency aid) to
expand the coverage to a person who provides emergency services, e.g.,
first aid and search and rescue, while acting as a volunteer for an
organization that exists for the purpose of providing the service
rendered, regardless of whether the organization or members are under a
preexisting duty to render assistance. Currently, AS 09.65.090 only
provides immunity frcra liability to persons who do not have a preexisting
duty to act. Many individuals and organizations providing emergency
services, such as volunteer ski patrollers and search and rescue teams,
do not currently have protection from liability afforded by statute.

Position e

The Department of Health and Social Services supports this bill because

it increases immunity from liability for volunteer emergency service
workers, many of vhom are under a preexisting duty to act and, consequently,
are not covered by AS 09.65.090. It is likely that passage of this
legislation would increase the number of individuals willing to provide
emergency services and would decrease the rate of attrition among emergency

service volunteers.

Recommended
Division of Public Health
Approved by: ~ a%
Myra Munson
Commissioner

Department of Health and
Social Services

Date: VA aj Mt
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SOUTHEAST ALASKA DOGS
ORGANIZED FOR GROUND SEARCH

PO BOX 244

JUNEAU, ALASKA 99802

1/15/83

REPRESENTATIVE MIKE DAVIS
ALASKA STATE LEGISLATURE
PO BOX V

JUNEAU, AK. 99811

REPRESENTATIVE DAVIS:

I AM WRITING YOU IN SUPPORT OF HOUSE BILL 340, "AN ACT GRANTING IMMUNITY FOR
VOLUNTEER EMERGENCY SERVICES".  "SEADOGS™ IS A STATEWIDE SEARCH AND RESCUE
DOG ORGANIZATION WHICH PROVIDES TRAINED SEARCH DOGS AND HANDLERS TO THE STATE
TROOPERS, COAST GUARD, AND AIRFORCE RESCUE CENTERS, AS WELL AS LOCAL LAW
ENFORCEMENT AGENCIES ON A VOLUNTEER BASIS. OUR HANDLERS DEVOTE MANY HOURS
OF THEIR PERSONAL TIME EVERY WEEK TRAINING FOR SEARCHES, AND THE TIME THEY
SPEND IN THE FIELD SEARCHING FOR SOMEONE®S CHILD, A LOST HIKER OR HUNTER, OR
SOMEONE TRAPPED IN AN AVALANCHE OR EARTHQUAKE RUBBLE IS PAID FOR OUT OF OUR
OWN POCKETS. THIS BILL WOULD ALLOW TEAM MEMBERS TO OPERATE CONFIDENT IN THE
KNOWLEDGE THAT ANY FIRST AID ADMINISTERED BY THEM, OR ANY ATTEMPTS TO ASSIST
A LOST OR INJURED INDIVIDUAL WITHIN THE SCOPE OF OUR TRAINING, WOULD NOT BE

MET BY CIVIL LIABILITY.

WE WHOLEHEARTEDLY SUPPORT THE BILL, AND REQUEST THAT YOU GIVE IT YOUR BEST
EFFORTS.

SINCERELY

L. BRUCE BOWLER

PRESIDENT
SEADOGS

UEUBER: NASAR
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Valdez, Slip. 1?!. Op. No. 22t'i iKile* No.
«11511, G20 |\2.] GM'I (I'MIII.

When llien- was no esviili-nro liefon* (ho
Hiiperinr court suggesting that n city’s
warning of safety hazards was issued with
a knowing or reckless disregard for the
truth of the statements if rnntnined that
communication was protected by a privi.
lege extended to administrative officers
making defamatory  communications
required or permitted in the performance
of official duties even though there was no
immunity under this section. Urethane
Specialities, Inc. v. City of Valdez, Sup. Ct.
Op. No. 22-13 (File No.-445H. 620 V.2d 683
(19801.

City's failure to follow own rule9
governing relations with employees.—
This section does not immunize city from
liability for damages resulting from its
failure to follow its own rules governing its
relations with its employees. Stanfill v.
Citv of Fairbanks, Sup. Ct. Op. No. 2624
(File No. 63211. P.2d (1983).

Negligence in operation of ambu*
lance. —The object to be accomplished by
ambulance service operated and main-

Collateral references. — Fire depart-
ments as pertaining to the governmental
or to the proprietary branch of munic-
ipality, 9 ALR 143; 33 ALR 688; 84 ALR
514.

CdIIK «le (" (VII. I'IOCKDIUIK

S 09.65.090

tained by n city, lhnl of service to the
infirm, was so cluscly minted to him
[iillili/nlinn In-ni-llisilmL ilcould bemud to
come within the scope of the opinion in
Tuengol v. City ofSilku, 118 F. Rupp. 399
(D. Alas, 1954), offd, 215 F.2d 01 (9th Cir,
1957), and the city could lie held liable for
any negligence in the operation of the
ambulance. Lucasv. City ofJuneau, 168 F.
Supp. 195 (1). Alas. 1958).

Negligence of fire dcparlment. —For
case decided prior to second 1975 amend-
ment holding that ncity which maintained
a fire department could be held liable for
injuries resulting from negligence con-
nected with the department’s firefighting
activities, see City of Fairbanks v. Shaible,
Sup. Ct. Op. No. 97 (File Nos. 112, 113),
375 P.2d 201 (1962). See contra: City of
Faifhanks v. Gilbertson, 16 Alaska 590
(1957), afTd, 262 F.2d 731 (9th Cir. 1959),
where § 56-2-2 ACLA 1949 (predecessor to
this section) was ignored by both the dis-
trict court and the court of appeals.

Quoted in Atkinson v. Haldane, Sup.
Ct. Op. No. 1495 (File No. 2981), 569 P.2d
151 (1977).

Necessity of consent to suit against
slate, 42 ALR 1464; 50 ALR 1408.

Municipal immunity from liability for
torts, 120 ALR 1376; 60 ALR2d 1198.

Sec. 09.65.080. Suits by incorporated units of local govern-
ment. An action may be maintained by an incorporated borough, city,

§ 09.65.092

Alaska Statutks

§ 09.65.095

(b) This section does not preclude liability for civil damages as a
result of gross negligence or reckless or intentional misconduct. (8 1ch
32 SLA 1967; am 8 1ch 119 SLA 1971; am S 38 ch 102 SLA 1976)

NOTES TO DECISIONS

Common law. — At common law there
is no duty to rescue. Lee v. Stale, Sup. Ct.
Op. No. 749 (File No. 1395), 490 P.2d 1206
(1971), overruled on other grounds,
Munroe v. City Council, Sup. Ct. Op. No.
1236 (File No. 2382), 515 P.2d 165, 547
P.2d 839 (1976).

The law has persistently refused to
recognize the moral obligation of common
decency and common humanity, to come to
the aid of another human being who is in
danger. Only in certain limited situations,
as for example where the actor was respon-
sible for placing the imperiled person in
his endangered position, has a duty been
recognized. However, once rescue oper-
ations have begun, the rescuer is held to a
duty ofdue care. Lee v. State, Sup. Ct. Op.
No. 749 (File No. 1395), -190 P.2d 1206
(1971), overruled on other grounds,
Munroe v. City Council, Sup. Ct. Op. No.
1236 (File No. 2382), 545 P.2d 165, 547
P.2d 839 (1976).

The purpose of this section is to
induce voluntary rescue by removing the
fear of potential liability which acts as an
impediment to such rescue. Lee v. State,
Sup. Ct. Op. No. 749 (File No. 1395), 490
P.2d 1206 (1971), overruled on other
grounds, Munroe v. City Council, Sup. Ct.
Op. No. 1236 (File No. 2382), 545 P.2d 165,
547 P.2d 839 (1976).

This section is directed nt persons

duty to rescue. Lee v. Stat';, Sup. Ct. Op.
No. 749 (File No. 1395), 490 P.2d 1206
(1971), overruled on ‘-(her grounds.
Munroe v. City Council, Sup. Ct. Op. No.
1236 (File No. 2382), 545 P.2d 165, 547
P.2d 839 (1976),

A rescuer under n preexisting duty
to rescue would not need the added
inducement of immunity from civil lia-
bility for his ordinary negligence. Lee v.
Slate, Sup. Ct. Op. No. 7-19 (File No. 13951,
490 P.2d 1206 (1971), overruled on other
grounds, Munroe v. City Council. Sup. Ct.
Op. No. 1236(File No. 2382), 545 P.2d 165,
547 P.2d 839 (1976).

Such as a police officer. — A holding
that police officers have no duty to rescue
would not comport with public conceptions
oftheir role. Lee v. State, Sup. Ct. Op. No.
749 (File No. 1395), 490 P.2d 1206 (1971),
overruled on other grounds, Munroe V.
Citv Council, Sup. Ct. Op. No. 1236 (File
No. 2382), 545 P.2d 165, 547 P.2d 839
(1976).

This section, the Alaska Good
Samaritan statute, does not shield a police
officer from liability for ordinary negli-
gence. Lee v. State, Sup, Ct. Op. No. 749
(File No. 1395), 490 P.2d 1206 (1971),
overruled on other grounds, Munroe v.
City Council, Sup. Ct. Op. No. 1236 (File
No. 2382), 545 P.2d 165, 547 P.2d 839
(1976).

or other public corporation of like character in its corporate name, and
upon a cause of action accruing to it in its corporate character

(1) upon a contract made with the public corporation;

(2) upcn a liability prescribed by law in favor of the public corpora-
tion;

(3) to recover a penalty or forfeiture given to the public corporation;

(4) to recover damages for an injury to the corporate rights or prop-
erty of the public corporation. (§8 2 ch 23 SLA 1964)

Sec. 09.65.090. Civil liability for emergency aid. (a) A person at
a hospital or any other location who renders emergency care or emer-
gency counseling to an injured, ill, or emotionally distraught person
who reasonably appears to the person rendering the aid to he in imme-
diate need of emergency aid in order to jtvoid serious harm or death is
not liable for civil damages as a respll. of nn act or omission in
rendering emergency aid.

who nre not under some preexisting

Sec. 09.65.092. Civil liability for voluntary aircraft safety
inspection. An aircraft or power plant technician or mechanic
certified by the Federal Aviation Administration who participates
without compensation in a voluntary aircraft safety inspection pro-
gram is not liable for civil damage resulting from an act or omission
arising out of an aircraft safety inspection in that program unless the
act or omission constitutes gross negligence or reckless or intentional
misconduct. (§ 1ch 3 SLA 1982)

Sec. 09.65.095. Liability for administration of blood test, (&) No
civil or criminal action arising out of battery may he brought against
a health care provider for the act of taking a blood sample if the .sample
S oo



1/22/88
CONTACT:

« * X= t .
An Act Erantlng Immunity Capt. McConnaughey
From Civil Liability For
Providing Volunteer
Emergency Services.

TITLE:

a.
O H

H Search and rescue in Alaska is the responsibility of the Alaska
S< State Troopers, U.S. Air Force, and U.S. Coast Guard. All three
W agencies use volunteers to aid in the search activities.
s Probably 70% of all Trooper searches are conducted by volunteers
HO acting under the direction of the Troopers. The organized
AM volunteers are trained, equipped, and ready on a moment®"s notice.
< All search and rescue agencies depend on the volunteers. Without
a.m volunteers our job would be more difficult and time consuming.
W O This bill provides the volunteers with a degree of civil
QA protection if someone is inadvertently injured during the rescue.
QJ

Qm Arthuf~nglish, Commissioner
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FISCAL NOTE

Bill Version: SB 346
REQUEST Publish Date:
Revision Date: AgencyAffected: Public Safety
Title: "An Act Granting immunity ... for pro- BRU:  Alaska State Troopers
viding ... emergency services."
Sponsor : Sen. Fahrenkanp, etc. Ccnponents: Detachments
Requestor:

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY88 FY89 FY90 FYol FY92 FY93

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GR/WTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0

CAPITAL
REVENUE

FUNDING:  (Thousands of Dollars)
GENERAL FUNDS 0 0 0 0 0 0
EDERAL FUNDS

OTUER
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No increase or decrease in the level of expenditures is anticipated as a result of the
passage of this legislation.

Prepared by: Francis C._Allan Phone:  269-5691
Division: Alaska State Troopers _ Date: 1/22/88
Approved by Commissioner:  Arthur E. English (:t, Date: 1/22/88
Agency: Public Safe%@

Distribution: (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Inpacted Agency(ies)
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SEWARD VOLUNTEER AMBULANCE CORPS

P.0.BOX 1136
SEWARD. ALASKA 99664

February 4, 1988

Senate of the State of Alaska-
Pouch "v"
Juneau, Ak. 99811

Attn: Senator Fahrenkamp
Re: Senate Bill No. 346

We the undersigned, as members of Seward Volunteer Ambulance
Corps, or as concerned citizens of our community do hereby
support and request passage of Senate Bill No. 346 into law.

Dated and Signed in"Seward, Alaska, this 2 ~2 day of February 1988.

17. '7T % */
- 18. C

19

21+ (JGMEhI-A
22.

23.



SEWARD VOLUNTEER AMBULANCE CORPS

r P. 0. BOX 1130
SEWARD. ALASKA 09664

February 4, 1988

Senate of the State of Alaska

Pouch "v"
Juneau, Alaska 99811

Attn: Senator Fahrenkamp
Re: Senate Bill No. 346

Please be it known that we the undersigned.are members of the Board
of Directors for Seward Volunteer Ambulance Corps, and hereby support
and recommend Senate Bill No. 346 for approval and passage into law.

Dated and Signed this X3 day of February, 1988 in Seward, Alaska.
Mike Moore, President

2.
Patty Krasnansky, V.P.

5.
Jerry Tuthill, Board Member

Lloyd McCauley, Board Member

Rhonda Berklund, Board Member
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101 College Road
Fairbanks! Alaska
January 16, 1988

Senator Bettye Fahrenkamp
Fairbanks Legislative Delegation
Fairbanks) Alaska

Dear Bettye:

Re: Senate Bill # 346

Thank ycu for your interest in amending the "Good Samaritan" act,
in the State of Alaska.

The Ski Patrol 1is a volunteer organisation dedicated to public
service by promoting safe skiing and providing rescue services.
All members are trained in emergency firut aid care to cne level
of American Red Cross Advanced First Aid, or beyond. Nv.s bill
will directly and immediately affect our position ss volunteer¥*,

As ,bhe Director of the Ski Patrol in Alaska, representing “three
hundred and fifty members, | strongly urge your support of Senate
Bill #346 ,and request immediate action on said bill.

Thank you.

Sincerely,

Harley Adamson

DIVISION "DIRECTOR

ALASKA DIVISION

NATIONAL SKI PATROL SYSTEM

DIVISION

title



HEADQUARTERS

ALASKA WING, CIVIL AIR PATROL

AUXILIARY OF THE UNITED STATES AIR FORCE
Pa Box 101836
ANCHORAGE, ALASKA
99510

Sen Bettye Fahrenkamp
Alaska State Legislature
P.0. Box V

Juneau, Alaska 99811

Dear Senator Fahrenkamp:

I would like to extend my appreciation for the fine work that you
have done 1in regards to the Good Samaritan Jlaw. During this time
of continued emphasis on the liability aspects of everything in
our society, it is a welcome relief to those of us in Search and
Rescue to have some form of protection.

The Civil Air Patrol, as well as many other organizations 1in our
state, have long been concerned about the potential for
devastating law suits. Such suits could effectively eliminate
the potential for saving the lives of distressed Alaskans.

During 1987 the Civil Air Patrol saved over 46 lives and
assisted in the saving of another 53. I mention this only to
point out the exposure that our volunteers have 1in a years time.
The CAP does 1its best to assure that the people that we work with
receive the best possible care and have the minimum amount of
exposure to hazardous environment. Still there has always been
that concern about possible litigation 1lurking 1in the background.
It is hoped that your bill will minimize that concern.

Sincerely, /



September 29. 1957

Honorable Bettye Fahrenkamp
ka State Senate

5 7th Aye., Suite 130
irbanks,” Alaska 99701

Bear Bettye:

| am writing to inqujre it you might be willing to help
remed}/ a statutory situation that appears to penalize
volunteer -first aid people who attempt to help others._. In
terms of qualifications and statutory protection for First
Aid people, there appear to he three’ major groups:

(1) Ernergency Medical__Technicians <EMTs),
Emergency Trauma TecChniCians (ETTs), and paramedics who are
certified by the state and are protected in liability
questions by AS 18.03.088 or AS 08.84.388.

he
as
5

T
Al
ol
Fa

, (2) Other non-state certified first-aiders who
work with volUnteer rescue groups such as National Ski
Patrol, Civil Air Patrol, Mountain Rescue groups, etc. Most
of these people are trained at levels ranging from the

eopl
American Bedeross,A,dvanced First Aid Coufse;,  CPR course, to
near emt level training such as that now required for ,
National Ski Patrol. These people, though required in their
volunteer capacity to render first aid, aP_parently do not
enjoy any statutory protection frem [iability actions.

<3) Ordinary citizens, trained or untrained, who
try to help in emergency situations. These people are
protected by the Good Samaritan Act (AS 09.85.090)

At the present time, | serve as.a volunteer for hoth
National Ski Patrol and Civil Air Patrol as well as being a
first aid and CPR instructor'. | learned for the first time
this fall that my efforts to assist others have apparently
earned me the distinction of being totally unprotected from
legal action, unless | independently carry liability
inSurance in the amount of several million dollars.” Our own
ski patrol attorneys (attached correspondence) seem to
concur with my assessment of the situation.  Our Alaska
Supreme Court”nas ruled that the Good Samaritan Act does not
apply. to those who have a “pre-existing obligation to assist
individuals in danger.” Clear|y, volunteer Tirst aid and
rescue peop le have apre—ex,|st|n%,obl|gat,| on, and thus my
plea ror your heip In changing this unfair si tual.on.

I*ihat to co about the si tuation? | understand that New
Jersey came to grips with the problem by amending their Good



Samaritan Act to include language such as the -following
(taken -from attached literature -from NSPS legal advisor).

Excerpted -from NJSA 2A: 53A-12

" No member of a volunteer -first aid, rescue, or
emergency squad, which provides emergency public -first
aid and rescue services shall be liable in any civil
action to respond in damages as a result of his acts of
commission or omission arising out of and 1in the course
of his rendering in good faith any such services as
such member.

Nothing herein -shall be deemed to grant any such
immunity to any person causing damage by his willful or
wan ton act of comiss ion or omission.

This act shall take effect immediately."”

Do you suppose it would be possible to amend one of the
Alaska statutes 1in a similar manner to achieve protection
for our own volunteer rescue teams"? Perhaps in drafting the
existing statutes the trained volunteers somehow fell

through the cracks. We would certainly be grateful for your
assistance 1in remedying the injustice of this unfortunate

si tuat ion.

Please do not hesitate to contact me 1if | can be of help in
provi ding additional information. | appreciate your
consideration of this request.

Sincerely,
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Position Paper

SB 346

For an Act entitled: "An Act granting immunity from civil
liability for providing volunteer
emergency services.

This Act amends AS 09.65.090 (civil liability for emer—
gency aid) to expand the coverage to a person who provides
emergency services (e.g., Tirst aid and search and rescue)
while acting as a volunteer for an organization that exists
for the purpose of providing the service rendered, regardless
of whether the organization or members are under a preexisting
duty to render assistance. Currently, AS 09.65.090 provides
immunity from liability only to persons who do not have a
preexisting duty to act. Many individuals and organizations
providing emergency services, such as volunteer ski patrollers
and search and rescue teams, do not currently have protection
from liability afforded by statute.

Impact of Bill

This legislation increases immunity from liability for
volunteer emergency services workers, many of whom are under
a preexisting duty to act and, consequently, are not covered
by AS 09.65.090. It is likely that passage of this legisla—
tion would increase the number of individuals willing to pro—
vide volunteer emergency services and would decrease the rate
of attrition among emergency service workers.

Position

The Department of Health and Social Services supports the
intent of this legislation. However, the department recommends
that SB 346 be amended to add the following statement:

This subsection does not apply to persons who pro—
vide advanced life support medical procedures,
including cardiac defibrillation; administration
of antiarrhythmic agents, 1intravenous therapy, or
intramuscular therapy; use of esophageal airway
deviees or endotracheal "intubation devices; or other
_invasive medical procedures, unless the person is
authorized by law to perform these procedures.
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Recommended

Director
Division of Dublic Health

Date:

Approved by

Department of Health and
Social Services

Date:



STATE OF ALASKA BluS I rsion: SB 346

1988 LEGISLATIVE SESSION PUBLISHDATE:
nnftlircT FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Health & Social Services
Title: An Act granting immunity BRU: State Health Services
from civil liability for...
Sponsor: Fahrenkamp et al. rnmnnmnw. EMS Certification and
Requestor:. Lieicensvng

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 8 FY 89 FY 90 Fy 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT
LAND & STRUCTURES
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MISCELLANEOUS -
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CAPITAL
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FUNDING: (Thousands of Dollars)

GENERALFUND
FEDERAL FUNDS
OTHER

TOTAL
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TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

The enactment of SB 346 vrould have no direct fiscal impact on the Department
of Health and Social Services.

Preparedby: Elizabeth Ward, Director WISfphTM»- 465-309C
Division: Public Health Date;

40 Approved by Commissioner: Date: r/97NE

V'/Agency: Department of Health & Social Services

tribution (by preparer):
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Slatfka Ibtate legislature

FEB 2 2 ﬁ 88
SENATOR 2957 SHELDON JACKSON STREET
ARLISS STURGULEWSKI ANCHORAGE. ALASKA 99508
i o
Member, Senate Resource! Committee UN EAPU OA II_DAOSXKVA 00811
FEB 2 2 m (90.7)465-3818
Senate
MEMORANDUM 19 February 1988
TO: Senator Jalmar Kerttula
Chairman, Senate Judi®4"Hry=€o}ramittee
FROM: Senator Arlisg"Sturgulewski
RE: Senate Bill 35" "Aru-Aet relating to aibitration of
medical malpractice claims."”
I would appreciate your scheduling Senate Bill 351 - "An Act
relating to arbitration of medical malpractice claims" for a
hearing before the Senate Judiciary Committee. This

legislation is designed to make it more clear that of the
arbitration agreements that patients sign with doctors and
with hospitals, only the agreement signed with a hospital
needs to be re-executed each time a patient enters a hospital.

Hospitals wish to have this clarified so that they are not
obliged to perform the paperwork necessary to re-execute an
agreement between a patient and a d".stor when a patient enters
the hospital.

I am attaching a sample of the documents used for arbitration
agreements, a copy of the current statute governing medical
arbitration, and a letter of support for this bill from the
Health Association of Alaska. I am also attaching a letter
from Janet K. Temple, a Soldotna attorney who made the
original bill request, outlining the concerns of some
physicians in the Soldotna area.

Jay Livey, Legislative Liaison for the Department of Health &
Social Services says this bill is not applicable to that
department. There is a zero fiscal note from the Department
of Law attached.

Please call me or Melissa Fouse of my staff at 465-3818 if you
have any questions.



Introduced 1/18/88 5-1508A
Referred: Health, Education and Social Services
and Judiciarv

1 IN THE SENATE BY STURGULEWSKI
2 SENATE BILL NO. 351

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to arbitration of medical malprac-
7 tice claims."”

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.535(e) is amended to lead:

10 (e) An agreement to arbitrate between a patient and a hospital
11 must be reexecuted each time a person is admitted to a hospital. The
12 agreement may be extended by written agreement of all parties to apply
13 to care after hospitalization. A person receiving outpatient care
14 from a hospital or clinic or a member of a health maintenance orga-
15 nization may execute an agreement with the hospital which provides for
16 continuation of the agreement for a continuing program of treatment or
17 during continued membership.

SB0351a -1- SB 351



JANET K. TEMPEL
Attorney at Law
P.0O. Box 2073
Soldotna, Alaska 99669
Telephone (907) 262-4604

January 27, 1988

Senator Arliss Sturgulewski
2957 Sheldon Jackson
Anchorage, Alaska 99508

Dear Senator Sturgulewski:

On behalf of Marcus C. Deede, M.D., I previously requested that
AS 09.55.535(e) be amended so as to clarify that this particular
provision applied only to an arbitration agreement between a
patient and a hospital, and not to an agreement between a patient
and a physician.

There are at least two physicians in the Soldotna area who have
been routinely using patient/physician arbitration agreements for
a considerable period of time. Routinely, the patients sign the
agreements at the doctor®"s offices during their initial visits.
The agreements are then in effect until revoked by the patients,
under the guidelines set out 1in the statute.

As long as the patients are not hospitalized, there would be no
controversy concerning the interpretation of AS 09.55.535(e).
However, if patients are hospitalized, the statute as written 1is
unclear whether the requirement to re-execute an arbitration
agreement 1is solely applied to patient/hospital agreements (which
seems to be the intent) or whether it also applies to
patient/physician agreements.

Since most people are rarely hospitalized, it is logical and
desirable to require a new patient/hospital agreement on each
admittance, if the hospital is using the agreements. A
previously signed agreement between a patient and a physician,
however, contemplates that all future care provided by the
physician, including hospitalizations, would be governed by the
existing agreement. Having to present a new agreement on each
hospitalization, therefore, 1is not only confusing to the patient,
but generates unnecessary paperwork and expense, and requires
administrative personnel from the doctor®s office (or the
hospital) to take additional time to re-explain the agreement and
obtain new signatures.



Senator Arliss Sturgulewski
January 27, 1988
Page Two

As I indicated to you 1in a prior letter dated May 5, 1987, it
appears that MICA, as well as the Attorney General®"s Office 1is of
the understanding that the legislative intent was to have
subsection (e) apply only to patient/hospital agreements, and not
to patient/physician agreements. (Copy enclosed for vyour
information.) Based on this, the local physicians have not been
having their patients with existing arbitration agreements
execute new agreements on admission to the hospital. The local
physicians are concerned, however, that the existing language 1in
subsection (e) leaves a loophole if a oatient later attempts to

void the agreement.

I hope this letter will be of assistance you. please lee me
know i1f 1 can assist further. Thank you for your —consideration

and assistance in this matter.

Yours truly,

Ja
Attorney at Law

JKT/rmc
CcC: Marcus C. Deede, M.D.

Michael Lockwood, Administrator
Central Peninsula General Hospital
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§09.55.530

professional liability or malpractice insur-
ance. 7 ALR4th 1238.

Civil liability for physical measures
undertaken in connection wtth treatment
of mentally disordered patient, 8 ALR4th
464,

Administering or prescribing birth
control pills or devices. 9 ALR4th 372.

Recovery, and measure and element of
damages, in action against dentist for
breach of contract to achieve particular
result or cure. 11 ALRA4th 748.

Validity of statute establishing contin-
gent fee scale for attorneys representing
parties in medical malpractice actions. 12
ALR4th 23,

Physicians liability for causing patient
g% 9become addicted to drugs, 16 ALR4th

Applicability of doctrine of strict liabil-
ity in tort to Injury resulting from X-ray

What constitutes  physician-patient
relationship for malpractice purposes. 17
ALR-lth 132,

Regulation of practice of acupuncture.
17 ALR4th 964.

Liability of doctor, psychiatrist, or psy-
chologist for failing to lake steps to
prevent patient's suicide. 17 ALR4th 1128,

Liability of mental care facility for
suicide of patient or former patient. 19
ALR4th 7.

Liability of hospital, physician, or other
individual medical practitioner for injury
or death resulting from blood transfusion.
20 ALF.4th 136.

Instrument breaking in course of sur-
gery or treatment. 20 ALR4th 1179.

When does cause of action accrue for
medical malpractice claim under Civil
Rights Act of 1871 (42 L’.S.C. 5 19831 52
ALR Fed. 780.

radiation. 16 ALR4tli 1300.

Sec. 09.55.530. Declaration of purpose. The legislature considers
that there is a need in Alaska to codify the law with regard to medical
liability in order to establish that the law in Alaska in this regard is
the same as elsewhere. (8 1ch <I9SLA 1967)

Sec. 09.55.535. Voluntary arbitration, (@) A patient and any
health care provider may execute an agreement to submit to arbi-
tration any dispute, controversy, or issue arising out of care or
treatment by the health care provider during the period that the
agreement is in force or that has already arisen between the parties.
Execution of an agreement under this subsection by a patient may not
be made a prerequisite to receipt ofcare or treatment by the health care
provider.

(b) An agreement to arbitrate executed before care or treatment is
provided shall clearly provide in bold print on the face of the agreement
that execution of the agreement by the patient is not a prerequisite to
receiving care or treatment. If this subsection is not complied with by
the health care provider, the agreement to arbitrate is void. The form
to be used shall be approved in advance by the attorney general of the
state to assure it fairly informs both parties to the agreement and
properly protects their interests.

() The agreement shall provide that the person receiving health
care may revoke the agreement within 30 days after execution by
notifying the health care provider in writing. The period for revocation
shall be tolled during any period that the person receiving health care
is physically unable to execute a revocation. The health care provider
may not revoke the agreement after its execution.
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(d) An arbitration agreement entered into by the parents or legal
guardian of a minor person receiving health care is binding upon the
minor person.

(e) An agreement to arbitrate must be reexecuted each time a person
is admitted to a hospital. The agreement may be extended by written
agreement of all parties to apply to care after hospitalization. A person
receiving outpatient care from a hospital or clinic or a member of a
health maintenance organization may execute an agreement with the
hospital which provides for continuation of the agreement for a
continuing program of treatment or during continued membership.

() Upon the Filing of a malpractice claim which is subject to an
agreement to arbitrate, the claim shall be submitted to an arbitration
board. The arbitration board shall consist of three arbitrators: one
arbitrator designated by the claimant or claimants, one arbitrator
designated by the health care provider or providers against whom the
claim is made, and a third arbitrator designated by mutual agreement
who shall serve as chairperson of the board. If the parties cannot agree
on the third person, the court will provide a choice of three or more
persons who might serve as chairperson of the arbitration board, which
shall be from a list of qualified arbitrators furnished by the attorney
general. Claimant or claimants together and health care provider or
providers together may each strike one or more names so that after
each side has done so at least one name remains, providing a basis for
the Final selection by the court.

() The attorney general shall prepare a list of persons consisting of
lawyers or other persons qualified to serve as chairperson of an arbi-
tration board. They shall be selected on basis of their technical exper-
tise, judicial temperament, and capability of impartially acting on
mr. -ractice claims. The attorney general shall submit a list of at least
thr-_. names whenever requested to do so by the court along with
detailed biographical information on each person listed.

(h) Each member of the arbitration board shall receive reasonable
compensation to be paid by the court based on the extent and duration
of services rendered. The court shall pay the costs of expert witnesses
called by the board and the costs of expert witnesses called by the
parties to the arbitration up to a maximum of three witnesses for each
side and S150 per day for each expert witness.

(i) The arbitration board may appoint an expert advisory panel, with
the powers of the expert advisory panel under AS 09.55.536, to advise
the board on the medical facts of the case.

() The court shall specify the shortest practical deadline for comple-
tion of the work of the arbitration board, taking into account all the
circumstances and the nature of the case.

(k) The provisions of the Uniform Arbitration Act, AS 09.43.010 —
09.43.180, apply to arbitrations under this section if they do not conflict
with the provisions of this section; arbitrations under this section shall
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seek abrogation and the death benefit paid under life insurance, is
admissible after the fact finder has rendered an award. The court may
take into account the value of claimant’s rights to coverage exhausted
or depleted by payment of these collateral benefits by adding back a
reasonable estimate of their probable value, or by earmarking and
holding for possible periodic payment under (a) of this section that
amount of the award that would otherwise have been deducted, to see
if the impairment of claimant’s rights actually takes place in the
future. <8 35 ch 1012 SLA 1976)

Editor's notes. — Th:s section is set
out above to correct a minor error in tlie
main pamphlet.

Sec. 09.55.560. Definitions. In AS 09.55.530 — 09.55.560

(D "health care provider” means an audiologist licensed under AS
08.11; a chiropractor licensed under AS 08.20; a dental hygienist li-
censed under AS 08.32; a dentist licensed under AS 08.36; a nurse
licensed under AS 08.68; a dispensing optician licensed under AS
08.71; a naturopath licensed under AS 08.45; an optometrist licensed
under AS 08.72; a pharmacist licensed under AS 08.80; a physical
therapist or occupational therapist licensed under AS 08.84; a physi-
cian licensed under AS 08.64; a podiatrist; a psychologist and a psy-
chological associate licensed under AS 08.86; and a hospital as defined
in AS 18.20.130, including a govemmentally owned or operated hospi-
tal; a corporate entity covered under AS 21.88.050(b)(ll); and an em-
ployee of a health care provider acting within the course and scope of
employment;

(@) "board” means an arbitration board established under AS
09.55.535;

(3 "panel” means an expert advisory panel established under AS
09.55.536. (8 37 ch 102 SLA 1976; am § 24 ch 177 SLA 1978; am § 6
ch 56 SLA 1986; am § 9 ch 131 SLA 1986; S 26 ch 2 FSSLA 1987)

Effect of amendments. — The first beginning of paragraph (1) inserted "an
1986 amendment in paragraph (1) in- audiologist licensed under AS 08.11."
serted "a naturopath licensed under AS The 1987 amendment, effective Janu-
08.45." ary 1, 1988, inserted "or occupational

The second 1986 amendment near the therapist" in paragraph ().
Article 6. Actions by or Against Deceased Persons.

Sec. 09.55.570. All causes of action survive.
NOTES TO DECISIONS

Cited in GoodIntaw v. S.ate, Dep't of 2929 (File No. S-279). 698 P.2d 1190
Health & Social Servs.. Sup. Ct. Op. No.  (1985).
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* “PLEASE READ THIS DOCUMENT CAREFULLY**

ARBITRATION AGREEMENT
FOR
PHYSICIANS AND PATIENTS

1. EXECUTION OF THIS AGREEMENT 1S MOT A PRERE
FOR YOU/ THE PATIENT, TO RECEIVE MEDICAL CARE OR TREATMENT.

2. The attending physician will provideamedic
and services to the patient to the best of his skill or knowiedga
which medical care in the light of circumstances is pssible and
practical. The patient will cooperate fully with the attend
physician by obtaining such medications as are prescribed, b
following the instruments or the attending physician, by adh€nr.e
to such treatment regimen or course of action as may be"set """ =v
and by paying all fees and charges in full as billed or as prc-
vided by prior special arrangement.

3. In the event that any malpractice claim or other
dispuie, controversy or issue may arise out of the rendition of
care or treatment by the undersigned physician, during the period
that this Agreement is in force, it is hereby agreed that such wi
be submitted to an arbitration board selected and governed by rul:
as hereinafter provided.

4. This arbitration agreement may be revoked by the
person receiving the rendition of care or treatment within thirty
(30) days after the execution of this Agreement by notifying the
undersigned physician in writing. The thirty (30) day perrcc of
revocation is extended by any period that you are physically unab)
to execute a revocation. The physician is not entitled to revoke
this Agreement.

5. The arbitration board shall consist of three arbi—
trators: One designated by the physician; one designated by the
party claiming malpractice by the physician; one to be selected
by mutual agreement between the physician and the party claiming
malpractice. If mutual agreement on the third arbitrator cannot
be reached, the Superior Court in the district in which the cocta:
is a resident, pursuant to A.S. 09.55.535(f), shall provide a
choice of three or more persons who might serve. The party claim-
ing malpractice and the physician may each alternatively strike
one or more names until one remains, thereby providing a basis
for final selection by <he court. The third arbitrator selected
pursuant to this procedure shall serve as the chairman of the
arbitration board.

6. The provisions of the Uniform Arbitration Act as
contained in A.S. 09.43.010 -.180, and A.S. 09.55.535, shall a:
to arbitration pursuant to this agreement, if not in conflic
with specific provisions of this agreement. The arbitration
board shall render its decision in accordance with the laws ano
legal precedence of the State of Alaska. Discovery shall be
afforded to the parties pursuant to the Alaska Rules of Civi
Procedure and the hearing shall be conducted according to the
Rules of Evidence as they are applied by the courts of Alaska.
A.S. 09.55.540 -.540 and .554 -.560 and A.S. 09.65. 090 shall
apply to the arbitration procedure in addition to the other
legal precedence, Rules of Civil Procedure and Rules of End er.ee
of the State of Alaska.

7. The undersigned parties hereby acknowledge
they have read the foregoing arbitration agreement and ur.dersta;
the Drovisions contained therein.



8. This agreement is to remain in full force
disputes, controversies, issues, or claims by the undersigned
parties relating to care or treatment for the foregoing:

9. Wherever used, the term "physician" include
physician and all employees, agents and associates of the physic

This agreement terminates when the above-described care and tree
nent has been completed or on the day o f
19_  , whichever occurs first.

DATED this day of , 19

PHYSICIAN t

This form is hereby approved by the Office of che
Attorney General for the State of Alaska:

DATED this © day of , 19p ?.

OFFICE OF THE ATTORNEY GENERAL

By



* “PLEASE PEAD THIS DOCUMENT CAREFULLY**

ARBITRATION AGREEMENT
FOR
HOSPITALS OR CLINICS AND PATIENTS

1. EXECUTION OF THIS AGREEMENT IS NOT A PREREQUISITE
FOR YOU, THE PATIENT, TO RECEIVE MEDICAL CARE OR TREATMENT. THIS
AGREEMENT MUST BE RE-EXECUTED EACH TIME YOU ARE ADMITTED TO THE
HOSPITAL.

2. The health care provider will provide medical care
and services to the patient to the best of his skill and knowledg
which medical care in the light of circumstances 1is possible and
practical. The patient will cooperate fully with the health care
provider by obtaining such medications as are prescribed, by
following the instructions of the health care provider, by adheri
to such treatment regimen or course of action as may be set forth
and by paying all fees and charges in full as billed or as pro—
vided by prior special arrangement.

3. In the event that any malpractice claim or other
dispute, controversy or issue may arise out of the rendition of
care or treatment by the undersigned health care provider, during
the period that this agreement is in force, it is hereby agreed
that such will be submitted to an arbitration board selected and
governed by rules as hereinafter provided.

4. This arbitration agreement may be revoked by the
person receiving the rendition of care or treatment within thirty
(30) days after the execution of this agreement by notifying the
undersigned health care provider in writing. The thirty (30) day
period of revocation is extended by any period that you are physi:
cally unable to execute a revocation. The healthcare provider is
not entitled to revoke this agreement.

5. The arbitration board shall consist of three arbi—
trators: One designated by the health care provider; one desig—
nated by the party claiming malpractice by the health care pro—
vider; one to be selected by mutual agreement between the health
care provider and the party claiming malpractice. If mutual
agreement on the third arbitrator cannot be reached, the Superior
Court in the district in which the health care provider is situate
pursuant to A.S. 09.55.535(f), shall provide a choice of three
or more persons who might serve. The party claiming malpractice
and the health care provider may each alternatively strike one or
more names until one remains, thereby providing a basis for
final selection by the court. The third arbitrator selected pur—
suant to this procedure shall serve as the chairman of the
arbitration board.

6. The provisions of the Uniform Arbitration Act as
contained in A.S. 09.43.010 -.180, and A.S. 09.55.535, shall
apply to arbitration pursuant to this agreement, if not in con-—
flict with specifi provisions of this agreement. The arbitratio:
board shall re.ider .ts decision in accordance with the laws and
legal precedence of the State of Alaska. Discovery shall be
afforded to the parties pursuant to the Alaska Rules of Civil
Procedure and the hearing shall be conducted according to the
Rules of Evidence as they are applied by the courts of Alaska.
A.S. 09 .55. 540 -.548 and .554 -.560 and*"A.S. 09.65.090 shall
apply to the arbitration procedure in addition to the other laws,
legal precedence, Rules of Civil Procedure and Rules of Evidence

| of the State of Alaska.
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7. The undersigned parties hereby acknowledge
have read the foregoing arbitration agreement and understand the
provisions contained therein.

8. This agreement is to remain in force for a
putes, controversies, 1issues, or claims by the undersigned parties
relating to care or treatment for the following:

9. The term "fealth care provider"” includes tt
or clinic and all agents, employees, servants, officers and direc—
tors of the hospital or clinic and physicians employed by or asso—
ciated with the hospital or clinic.

This agreement terminates when the above-described care or treat—

ment has been completed or on the day of ,
19 , Whichever occurs first.
DATED this day of 19
PATIENT

HEA1QH CARE PROVIDER
This agreement is extended to apply to outpatient care
for the treatment described in paragraph 8 of this agreement.

DATED this day of 19

PATIENT

HEALTH CARE PROVIDER

This form is hereby approved by the Office of the
Attorney General for the State of Alaska.

DATED this dtzL day of , 19 T?
OFFICE OF THE ATTORNEY GENERAL®

by
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Chairman ol the Board
John Vowell )
Wrangell General Hospital
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Fairbanks Memorial
Hospital
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Mike Lockwood
Contral Peninsula
. ineral Hospital
So Jotna

Secretary/Treasurer
C. Koith Campbell
Seward General Hospital

Delegate to the American
Hospital Association

Sister Barbara Haase

Ketchikan General Hospital

Alternate Delegate to the

American Hospital Assoc.

Ed Zeine )
Cordova Community
Hospital

Delegate to the American
Health Care Association
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Our Lady ol Compassion
Care Center

Anchorage

Alternate Delegate to the
American Health Care
Association

Ronald Olthoff

Denali Center

Fairbanks

Delegate to the Healthcare
Forum

Ed Malewski

Sitka Community Hospital

Delegate to the National
Congress ol Hospital
Governing Boards

Jan Trettner

Seward General Hospital

Government Institutions
Representative

Frank Sutton

MI. Edgecumbe Hospital

Sitka

Outpatient Facilities
Representative

Avis Hayden

Alaska Treatment Center

Anchorage

Executive Director
Harlan R. Knudson

OGIGclQn

319 Seward St., Juneau, Alaska 99801 e (907) 586-1790

REPRESENTING AQUTE, LONG TERMAND QUTPATIENT FCILITIES

January 2?7, 1987

Memo To: Senator Arliss Sturgulewski
From: Harlan R. Knudson
Executive Director

Health Association of Alaska

Subject: Support - SB 351, Amending Arbitration Act

The Health Association of Alaska has reviewed and
supports SB 351, amending the arbitration act to require that
the arbitration agreement between the patient and the hospital

be re-executed at each admission.

# # #
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' CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 351 .

This bill amends AS 09.55.535(e) by providing that the
requirement of subsection (e), that a voluntary agreement to arbitrate
must be reexecuted each time a person is admitted to a hospital, applies

only to agreements between a patient and a hospital. The voluntary
art itration statute otherwise applies to any health care provider-.
Because this bill deals with patients and hospitals, it will not have a

fiscal impact on the Department of Law.



