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8 § 102 CORPORATIONS 8 § 102
(4) If the corporation is to be authorized to issue only 1 class of stock, the 

total number of shares of stock which the corporation shall have authority 
to issue and the par value of each of such shares, or a statem ent th a t all 
such shares are to be without par value. If the corporation is to be autho­
rized to issue more than  1 class of stock, the certificate of incorporation 
shall set forth the total number of shurer of all classes of stock which the 
corporation shall have authority to iss"e and the number of shares of each 
class th a t are to have a par value and the par value of each share of each 
such class, the number of shares of each class tha t are to be without par 
value, and a statem ent of the designations and the powers, preferences and 
rights, and the qualifications, limitations or restrictions thereof, which are 
permitted by § 151 of this title in respect of any class or classes of stock 
or any series of any class or stock of the corporation and the fixing of which 
by the certificate of incorporation is desired, and an express grant of such 
authority as it may then be desired to grant to the board of directors to fix 
by resolution or resolutions any thereof tha t may be desired but which 
shall not be fixed by the certificate of incorporation. The foregoing provi­
sions of this paragraph shall not apply to corporations which are not 
organized for profit and which are not to have authority to issue capital 
stock. In the case of such corporations, the fact that they are not to have 
authority to issue capital stock shall be stated in the certificate of 
incorporation. The conditions of membership of such corporations shall 
likewise be stated in the certificate of incorporation or the certificate may 

j provide th a t the conditions of membership shall be stated in the bylaws;
Sj?. (5) The name and mailing address of the incorporator or incorporators;

(6) If the powers of the incorporator or incorporators are to term inate 
upon the filing of the certificate of incorporation, the names and mailing 

5E addresses of the persons who are to serve as directors until the first annual
**■ meeting of stockholders or until their successors are elected and qualify.
4<5 ~;o»

(b) In addition to the m atters required to be set forth in the certificate of 
*•“ i-  incorporation by subsection (a) of this section, the certificate of incorporation

may also contain any or all of the following matters:
(11 Any provision for the management of the business and for the con­

duct of the a 'fairs of the corporation, and any provision creating, defining, 
limiting and regulating the powers of the corporation, the directors, and 
the stockholders, or any class of the stockholders, or the members of a 
nonstock corporation; if such provisions are not contrary to the laws of this 
State. Any provision which is required or permitted by any section of this 
chapter to be stated in the bylaws may instead be stated in the certificate 
of incorporation;

(2) The following provisions, in haec verba, viz:
"Whenever a compromise or arrangem ent is proposed between this 

corporation and its creditors or any class of them and/or between this 
corporation and its stockholders or any class of them, any court of 
equitable jurisdiction within the State of Delaware may, on the appli­
cation in a summary way of this corporation or of any creditor or
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stockholder thereof or on the application of any receiver or icceivers 
appointed for this corporation under § 291 of Title 8 of the Delaware 
Code or on the application of trustees in dissolution or of any receiver 
or receivers appointed for this corporation under § 279 olfTitle 8 of the 
Delaware Code order a meeting of the creditors or class of creditors, 
and/or of the stockholders or class of stockholders of this corporation, 
as the case may be, to be summoned in such manner as the said court 
directs. If a majority in number representing three fourths in value of 
the creditors or class of creditors, and/or of the stockholders or class of 
stockholders of this corporation, as the case may be, agree to any 
compromise or arrangem ent and to any reorganization of this corpora­
tion as consequence of such compromise or arrangement, the said 
compromise or arrangem ent and the said reorganization shall, if 
sanctioned by the court lo which the said application has been made, 
be binding on all the creditors or class of creditors, and/or on rll the 
stockholders or class of stockholders, of this corporation, as the case 
may be, and also on this corporation";

(3) Such provisions as may be desired granting to the holders of the 
stock of the corporation, or the holders of any class or series of a class 
thereof, the preemptive right to subscribe to any or all additional issues of 
stock of the corporation of any or all classes or series thereof, or to any 
securities of the corporation convertible into such stock. No stockholder 
shall have any preemptive right to subscribe to an additional issue of stuck 
or to any security convertible into such stock unless, and except to the 
extend that, such right is expressly granted to him in the certificate of 
incorporation. All such rights in existence on Ju ly  3, 1967, shall remain 
in existence unaffected by J’ris paragraph unless and until changed or 
terminated by appropriate action which expressly provides for the change 
or termination;

(4) Provirions requiring for any corporate action, the vote of a larger 
portion of the stock or of any class or series thereof, or of any other securi­
ties having voting power, or a larger number of the directors, than is 
required by this chapter;

(5) A provision limiting the duration of the corporation’s existence to a 
specified date; otherwise, the corporation shall have perpetual existence;

(6) A provision imposing personal liability for the debts of the corpora­
tion on its stockholders or members to a specified extent and upon specified 
conditions; otherwise, the stockholders or members of a corporation shall 
not be personally liable for the payment of the corporation’s debts except 
as they may be liable by reason of their own conduct or acts.

(c) It shall not be necessary to set forth in the certificate of incorporation any 
of the powers conferred on corporations by this chapter. (8 Del. C. 1953, § 102; 
56 Del. Laws, c. 50; 57 Del. Laws, c. 148, § 1.)

C ross references. — As to issuance and 
recording of certificates of incorporation of 
cooperative agriculture associations, sec

§ 8504 of Title 3. As to contents and execution 
of articles i  f association of 6tate banks and trust 
companies, see § 7n"t of Title 5. As to form of
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S e c • 701

i n s t i t u t e !  p r i m a r y  c o v e r a g e ,  u i t h a r  t h r o u g h  p o o l i n g  a r r a n g e m e n t s ,  ! 

s e l f - i n s u r a n c e ,  o r  a n  a u t h o r i z a d  i n s u r e r ,  t h a t  m e e t s  t h *  u n d e r w r i t i n g  

r e q u i r e m e n t s  a s t a b l i s h a d  b y  t h e  r i s k  m a n a g e r ;  ( 2 )  t h e  f u n d i n g  o f  an  

e x c e s s  i n s u r a n c e  p r o g r a m  s h a l l  bo  o n  a n  a c t u a r i a l l y  s o u n d  s a s i s  and  

a l l  p r e m i u m s ,  a s s e s s m e n t s ,  a n d  c h a r g e s  a r e  t o  r e f l e c t  t h i s  p o l i c y ;

( 3 )  no  a mo u n t  i n  e x c e s s  o f  f i v e  m i l l i o n  d o l l a r s  may b e  p.  i d  f r o m  £n  

e x c e s s  i n s u r a n c e  p r o g r a m  f o r  t h e  p a y m e n t  a n d  s e t t l e m e n t  > f  a n y  c l a i m s  

a r i s i n g  o u t  o f  a n y  s i n g l e  o c c u r r e n c e .

T o r  p u r p o s e s  o f  t h e  s t u d y ,  " e x c e s s  i n s u r a n c e *  m e a n s  a  c o n t r a c t  b y  

w h i c h  t h e  s t a t e  i n s u r e s ,  o r  p r o c u r e s  a  t h i r d  p e r s o n  t o  i n s u r e ,  a 

p o l i t i c a l  s u b d i v i s i o n  a g a i n s t  p r o p e r t y  l o s s  o r  l i a b i l i t y  i n  e x c e s s  o f  

i t s  p r i m a r y  i n s u r a n c e .

A r e p o r t  o n  t h e  r e s u l t s  o f  t h e  s t u d y  s h a l l  b e  s u b m i t t e d  n o t  l a t e r  

t ' . ian D e c e mb e r  3 1 ,  1 9 d 7 ,  t o  t h e  j u d i c i a r y  c o m m i t t e e s  o f  t h e  s e n a t e  a n d  

h o u s e  o f  r e p r e s e n t a t i v e s .

p a r t  v i :
CORPORATE AND COOPERATIVE DIRECTORS LIABI LI TY

18 S e e .  7 0 1 .  S e c t i o n  S5 ,  c h a p t e r  5 3 ,  Laws  o f  1 96 5  a s  l a s t  amond ed

19 by  s e c t i o n  1 0 ,  c h a p t e r  2 9 0 ,  Laws  o f  19 8 5  a n d  RCW 2 3 A . 1 2 . 0 2 0  a r e  e a c h

20 ame n de d  t o  r o a d  a s  f o H o w s :

21 The  a r t i c l e s  o f  i n c o r p o r a t i o n  s h a l l  s e t  f o r t h :

22 ( 1 )  T h e  name o f  t h e  c o r p o r a t i o n .

23 ( 2 j  T h e  p e r i o d  o f  d u r a t i o n ,  w h i c h  may bu p e r p e t u a l  o r  f o r  a

24 s t a t e d  t e r m  o f  y e a r s .

25 ( 3 )  The  p u r p o s e  o r  p u r p o s e s  f o r  w h i c h  t h e  c o r p o r a t i o n  i s

26 o r g a n i z e d  w h i c h  reay b e  s t a t e d  t o  b e ,  o r  t o  i n c l u d e ,  t h e  t r a n s a c t i o n

27  o f  a n y  o r  a l l  l a w f u l  b u s i n e s s  f o r  w h i c h  c o r p o r a t i o n s  may be

28 i n c o r p o r a t e d  unde** t h i s  t i t l e .

29  ( 4 )  Thu  a g g r e g a t e  n u mb e r  o f  s h a r e s  w h i c h  t . i a  c o r p o r a t i o n  s h a l l

30 h a v e  a u t h o r i t y  t o  i s s u o  a n d  i f  s u c h  s h a r e s  i r e  t o  b e  d i v i d e d  i n t o

c l a s s e s ,  t h e  n u m b e r  o f  s h a r e s  o f  e a c h  c l a s s .

( 5 )  I f  t h e  s h a r e s  a r e  t o  b e  d i v i d e d  i n t o  r  a s s e s ,  t h e  d e s i g n a t i o n  

o f  e a c h  c l a s s  a n d  a  s t a t e m e n t  o f  t n «  p r o f o - e . c o s ,  l i m i t a t i o n s  a n d  

r e l a t i v e  r i g h t s  i n  r e s p e c t  o f  t h e  s h a r e s  o f  e a  h c l a s s .

( 6 )  I f  t h e  c o r p o r a t i o n  i s  t o  i s s u e  t h e  s h a t . s  o f  a n y  p r e f e r r e d  o r
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S e c .  701

1 s p e c i a l  c l a s s  i a  u r i i i ,  t h e e  t h e  d e s i g n a t i o n  o f  e a c h  s e r i e s  a n d  a

2 a e n t  o f  t h e  v a r i a t i o n ]  i n  l h a  r e l a t i v e  r i g h t s  a n d  p r e f e r e n c e s  a a

3 b e t w e e n  s e r i e s  i n s o f a r  a s  t h e  j a a e  a r a  t o  b a  f i x e d  i n  t h e  a r t i c l e s  o f

4 i n c o r p o r a t i o n ,  a n d  a s t a t e o j n t  o f  a n y  a u t h o r i t y  t o  b a  v e s t e d  i n  t h e

5 b o a r d  o f  d i r e c t o r s  t o  e s t a b l i s h  s e r i e s  a n d  f i x  a n d  d a t a r a i n e  t h a

6 v a r i a t i o n s  i n  t h e  r a l a t i v a  r i g h t s  a n d  p r a f a r a n c e s  a s  b f - e e n  s e r i e s .

7 ( 7 )  Any p r o v i s i o n  l i a i t i n g  o r  d e n y i n g  t o  s h a r e h o l d e r s  l h a

8 p r e e m p t i v e  r i g h t  t o  a c q u i r e  a d d i t i o n a l  s h a r e s  o f  t h a  c o r p o r a t i o n ,

9 ( 8 )  T h a  a d d r e s s  o f  i t s  i n i t i a l  r e g i s t e r e d  o f f i c e  a n d  t h a  n a a a  o f

10 i t s  i n i t i a l  r e g i s t e r e d  a g e n t  a t  s u c h  a d d r e s s .

11 ( 9 )  Th a  n u a b e r  o f  d i r e c t o r s  c o n s t i t u t i n g  t h a  i n i t i a l  b o a r d  o f

12 d i r e c t o r s  a n d  t h a  n a n e s  and  a d d r e s s e s  o f  t h e  p e r s o n s  who a r a  t o  s a r v a

13 a s  d i r e c t o r s  u n t i l  t h a  f i r s t  a n n u a l  s e a t i n g  o f  s h a r e h o l d e r s  o r  u n t i l

14 t h e i r  s u c c e s s o r s  b e  e l e c t e d  a n d  q u a l i f y .

15 ( 1 0 )  T h e  n a s e  a n d  a d d r e s s  o f  e a c h  i n c o r p o r a t o r .

I S  I n  a d d i t i o n  t o  t h a  p r o v i s i o n s  r e q u i r e d  u n d e r  t h i s  s e c t i o n ,  t h o

17 a r t i c l e s  o f  i n c o r p o r a t i o n  n a y  a l s o  c o . t a i n  p r o v i s i o n s  n o t

18 i n c o n s i s t e n t  w i t h  l a v  r e g a r d i n g :

19 ( a )  T h e  d i r e c t i o n  o f  t h a  n a n a g e n e n t  o f  t h a  b u s i n e s s  a n d  t h e

20 r e g u l a t i o n  o f  t h e  a f f a i r s  o f  t h a  c o r p o r a t i o n ;

21 ( b )  T h e  d e f i n i t i o n ,  l i m i t a t i o n ,  a n d  r t g u l a t i o n  o f  t h a  p o w e r s  o f

22 t h e  c o r p o r a t i o n ,  t h e  d i r e c t o r s ,  a n d  t h a  s h a r e h o l d e r s ,  o r  a n y  c l a s s  o f

23 t h a  s h a r e h o l d e r s ,  i n c l u d i n g  r e s t r i c t i o n s  o n  t h a  t r a n s f e r  o f  s h a r e s ;

24 ( c )  The  p a r  v a l u e  o f  a n y  a u t h o r i z e d  s h a r e s  o r  c l a s s  o f  s h a r e s ;

29 ( t e n d ) )

28 ( d )  E l i m i n a t i n g  o r  U n i t i n g  t h e  p e r s o n a l  l i a b i l i t y  o f  a d i r e c t o r

27 t o  t h »  c o r p o r a t i o n  o r  i t s  s h a r e h o l d e r s  f o r  m o n e t a r y  d a m a g e s  f o r

28 c o n d u c t  a s  a d i r e c t o r ,  p r o v i d e d  t h a t  s u c h  p r o v i s i o n s  s h a l l  n o t

29 e l i m i n a t e  o r  l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  a c t s  o r  o m i s s i o n s

30 t h a t  i n v o l v e  i n t e n t i o n a l  m i s c o n d u c t  b y  a d i r e c t o r  o r  a k n o w i n g

31 v i o l a t i o n  o f  l a w  b y  a d i r e c t c i .  f o r  c o n d u c t  v i o l a t i n g  BCW 2 3 A . 0 8 . 4 9 0 .

32 o r  f o r  a n y  t r a n s a c t i o n  f r om w h i c h  t h e  d i r e c t o r  w i l l  p e r s o n a l l y

33 r e c e i v e  a b e n e f i t  i n  money ,  p r o p e r t y ,  o r  s e r v i c e s  t o  w h i c h  t h e

34 d i r e c t o r  i s  n o t  l e g a l l y  e n t i t l e d .  Wo s u c h  p r o v i s i o n  s h a l l  e l i m i n a t e  

15 o r  l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  a n y  a c t  o r  o m i s s i o n  

38 o c c u r r i n g  p r i o r  t o  t h e  d i t e  when s u c h  p r o v i s i o n  b e c o m e s  e f f e c t i v e ;
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1 a n d

2 Any p r o v i s i o n  w h i c h  u n d a r  t h i s  t l t l a  i s  r e t p i i r o d  o r  p a r a l t t a d

3 t o  b a  s o t  f o r t h  i n  t h e  b y ’M v s .

4 I t  s h a l l  n o t  bu n o c o s s a r y  t o  s e t  f o r t h  i n  t h e  a r t i c l e s  o f

5 i n c o r p o r a t i o n  a n y  o f  t h o  c o r p o r a t e  p o w e r s  e n u a e r a t e d  i n  t h i s  t i t l e .

6 S e c .  7 0 2 .  S e c t i o n  2 ,  c h a p t e r  5 8 ,  L a v s  o f  1969  e x .  s e s s .  a s  l a s t

7 a a e n d e d  b y  s e c t i o n  1 ,  c h a p t e r  9 9 ,  Laws  o f  1 98 0  a n d  RCW 2 3 * . 0 3 . 0 2 5  a r e

8 e a c h  a mended  t o  r e a d  a s  f o l l o w s :

9 ( 1 )  As u s e d  i n  t h i s  s e c t i o n :

0 ( a )  ‘ D i r e c t o r *  n a a n s  a n y  p e r s o n  who i s  o r  was  a  d i r e c t o r  o f  t h e

1 c o r p o r a t i o n  a n d  a n y  p e r s o n  wh o ,  w h i l e  a  d i r e c t o r  o f  t h e  c o r p o r a t i o n ,

2 i s  o r  was  s e r v i n g  a t  t h e  r e q u e s t  o f  t h o  c o r p o r a t i o n  a s  a  d i r e c t o r ,

3 o f f i c e r ,  p a r t n e r ,  t r u s t e e ,  o n p l o y e e ,  o r  a g e n t  o f  a n o t h e r  f o r e i g n  o r

4 d o n e s t i c  c o r p o r a t i o n ,  p a r t n e r s h i p ,  j o i n t  v e n t u r e ,  t r u s t ,  o t h e r

5 e n t e r p r i s e ,  o r  e m p l o y e e  b e n e f i t  p l a n .

6 ( b )  ‘ C o r p o r a t i o n *  i n c l u d o s  a n y  d o n e s t i c  o r  f o r e i g n  p r e d e c e s s o r  /

7 e n t i t y  o f  t h e  c o r p o r a t i o n  i n  a  n e r g e *, c o n s o l i d a t i o n ,  o r  o t h e r

8 t r a n s a c t i o n  i n  w h i c h  t h e  p r e d e c e s s o r ' s  e x i s t e n c e  c o a s e d  up o n
i

9 c o n s u m m a t i o n  o f  s u c h  t r a n s a c t i o n .

0 ( c )  ‘ E x p e n s e s ’ i n c l u d e s  a t t o r n e y s *  f e e s .

1 ( d )  ‘ O f f i c i a l  c a p a c i t y *  m e a n s :  ( I )  wh e n  u s e d  w i t h  r e s p e c t  t o  a

2 d i r e c t o r ,  t h e  o f f i c e  o f  d i r e c t o r  i n  t h a  c o r p o r a t i o n ,  a n d  ( i i )  when 

]  u s e d  w i t h  r e s p e c t  t o  a  p e r s o n  o t h e r  t h a n  a  d i r e c t o r  a s  c o n t e m p l a t e d

4 i n  s u b s e c t i o n  ( 1 0 )  o f  t h i s  s e c t i o n ,  t h e  e l e c t i v e  o r  a p p o i n t i v e  o f f i c e

5 i n  t h e  c o r p o r a t i o n  h e l d  b y  t h e  o f f i c e r  o r  t h o  e m p l o y m e n t  o r  a g e n c y

6 r e l a t i o n s h i p  u n d e r t a k e n  b y  t h o  e m p l o y e e  o r  a g e n t  i n  b e h a l f  o f  t h e

7 c o r p o r a t i o n ,  b u t  i n  e a c h  c a s e  d o c s  n o t  i n c l u d e  s e r v i c e  f o r  a n y  o t h e r  

B f o r e i g n  o r  d o m e s t i c  c o r p o r a . i o n  o r  a n y  p a r t n e r s h i p ,  j o i n t  v e n t u r e ,

9 t r u s t ,  o t h e r  e n t e r p r i s e ,  o r  e m p l o y e e  b o n e f i t  p l a n .

0 ( s )  ‘ P a r t y *  i n c l u d e s  a  p e r s o n  who w a s ,  i s ,  o r  i s  t h r e a t e n e d  t o

1 b e ,  madu a named d e f e n d a n t  o r  r e s p o n d e n t  i . i  a  p r o c e e d i n g .

2 ( f )  ‘ P r o c e e d i n g *  m e a n s  a n y  t h r e a t e n e d ,  p e n d i n g ,  o r  c o m p l e t e d

3 a c t i o n ,  s u i t ,  o r  p r o c e e d i n g  w h e t h e r  c i v i l ,  c r i m i n a l ,  a d m i n i s t r a t i v e ,

4 o r  i n v e s t i g a t i v e .

5 ( 2 )  A c o r p o r a t i o n  s h a l l  h a v e  p o w e r  t o  i n d e m n i t y  a n y  p e r s o n  made a  

A p a r l y  t o  a n y  p r o c e e d i n g  ( o t h e r  t h a n  a  p r o c e e d i n g  r e f e r r e d  t o  i n
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1 s u b s e c t i o n  U )  o f  t h i s  s e c t i o n )  b y  r e a s o n  o f  t h e  f a c t  t h a t  h «  i s  ^ o r

2  v a s  a d i r t c t o r  a g a i n s t  j u d g m e n t s ,  p e n a l t i e s ,  f i n e s ,  s e t t l e m e n t s  a n d

3 r e a s o n a b l e  e x p e n s e s  a c t u a l l y  i n c u r r e d  b y  h i a  i n  c o n n e c t i o n  w i t h  s u c h

4 p r o c e e d i n g  i f f

5 ( a )  He c o n d u c t e d  h i m s e l f  i n  g o o d  f a i t h ,  a n d :  ( i )  I n  t h e  c a s e  o f

6 c o n d u c t  i n  h i s  o v n  o f f i c i a l  c a p a c i t y  w i t h  t h e  c o r p o r a t i o n ,  h e

7 r e a s o n a b l y  b e l i e v e d  h i s  c o n d u c t  t o  b e  i n  t h e  c o r p o r a t i o n ' s  b e s t

8 i n t e r e s t s ,  o r  ( i i )  i n  a l l  o t h e r  c a s e s ,  h e  r e a s o n a b l y  b e l i e v e d  h i s

9 c o n d u c t  t o  b e  a t  l e a s t  n o t  o p p o s e d  t o  t h e  c o r p o r a t i o n ' s  b e s t

10 i n t e r e s t s ;  and

11  ( b )  I n  t h e  c a s e  o f  a n y  c r i m i n a l  p r o c e e d i n g ,  h e  h a d  n o  r e a s o n a b l e

12  c a u s e  t o  b e l i e v e  h i s  c o n d u c t  was  u n l a w f u l .

13 The  t e r m i n a t i o n  o f  a n y  p r o c e e d i n g  b y  j u d g m e n t ,  o r d e r ,  s e t t l e a e n t ,

14 c o n v i c t i o n ,  o r  up o n  a  p l e a  o f  n o l o  c o n t e n d e r e  o r  i t s  e q u i v a l e n t ,

15  s h a l l  n o t ,  o f  i t s e ’. f  b e  d e t e r m i n a t i v e  t h a t  t h e  p e r s o n  d i d  n o t  m e e t

16 t h e  r e q u i s i t e  s t a n d a r d  o f  c o n d u c t  s e t  f o r t h  i n  t h i s  s u b s e c t i o n .

17 ( 3 )  K c o r p o r a t i o n  s h a l l  h a v e  p o w e r  t o  i n d e n n i f y  a n y  p e r s o n  ma d e  a

18 p a r ' . y  t o  a n y  p r o c e e d i n g  b y  o r  i n  t h e  r i g h t  o f  t h e  c o r p o r a t i o n  b y

19 r e a s o n  o f  t h e  f a c t  t h a t  ho i s  o r  was  a d i r e c t o r  a g a i n s t  r e a s o n a b l e

20 e x p e n s e s  a c t u a l l y  i n c u r r e d  b y  h i m  i n  c o n n e c t i o n  w i t h  s u c h  p r o c e e d i n g

21  i f  h e  c o n d u c t e d  h i a s e l f  i n  g o o d  f a i t h ,  a n d :

22  ( a )  I n  t h e  c a s e  o f  c o n d u c t  i n  h i s  o f f i c i a l  c a p a c i t y  w i t h  t h e

23 c o r p o r a t i o n ,  h e  r e a s o n a b l y  b e l i e v e d  h i s  c o n d u c t  t o  b e  i n  i t s  b e s t

24 i n t e r e s t s ;  o r

25 ( b )  I n  a l l  o t h e r  c a s e s ,  h e  r e a s o n a b l y  b e l i e v e d  h i s  c o n d u c t  t o  b s

26 a t  l e a s t  n o t  o p p o s e d  t o  i t s  b e s t  i n t e r n a l s ;

27 PROVIDED, T h a t  no  i n d e m n i f i c a t i o n  s h a l l  b e  ma de  p u r s u a n t  t o  t h i s

28 s u b s e c t i o n  i n  r e s p e c t  o f  a n y  p r o c e e d i n g  i n  w h i c h  s u c h  p e r s o n  o h a l l

29 h a v e  b e e n  a d j u d g e d  t o  bn  l i a b l e  t o  t h a  c o r p o r a t i o n .

30 ( 4 )  A d i r e c t o r  s h a l l  n o t  b e  i n d e m n i f i e d  u n d e r  * b s e c t i o n  ( 2 )  o r

31 ( 3 )  o f  t h i s  s e c t i o n  i n  r e s p e c t  o f  a n y  p r o c e e d i n g  ( ( c h a r g i n g — i m p r o p e r

32  p e r s o n a l — b e n e f i t — t o — h i m ) ) ,  w h e t h e r  o r  n o t  i n v o l v i n g  a c t i o n  i n  h i s

33 o f f i c i a l  c a p a c i t y ,  i n  w h i c h  h e  s h a l l  h a v e  b e e n  a d j u d g e d  t o  b e  l i a b l e

34 on  t h e  b a s i s  t h a t  ( ( p c r s o n a l - b e n e f i t - w e s - i m p r o p e r l y - r e e e i v e  b y - h i m ) )

35 t h e  d i r e c t o r  p e r s o n a l l y  r e c e i v e d  a b e n e f i t  i n  mo n e y ,  p r o p e r t y ,  o r

36 s e r v i c e s  t o  w h i c h  t h e  d i r e c t o r  was  n o t  l e g a l l y  e n t i t l e d .
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1 ( S )  D a l l a s  o t h a r v i s a  l i m i t e d  b y  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n !

2 ( a )  A d i r e c t o r  who h a s  b a a n  w h o l l y  s u c c e s s f u l ,  o n  t h a  m e r i t s  o r

} o t h e r w i s e ,  i n  t h e  d a f e n s a  o f  a n y  p r o c e e d i n g  r a f a r r a d  t o  i n  s u b s e c t i o n

4 ( 2 )  o r  ( 2 )  o f  t h i s  s e c t i o n  s h a l l  b a  i n d e a n i f i a d  a g a i n s t  r e a s o n a b l e

5 e x p e n s e s  i n c u r r e d  b y  h i m  i n  c o n n e c t i o n  w i t h  t h e  p r o c e e d i n g ;  a n d

( 6 ( b )  A c o u r t  o f  a p p r o p r i a t e  j u r i s d i c t i o n ,  u p o n  a p p l i c a t i o n  o f  a

7 d i r e c t o r  a n d  s u c h  n o t i c i  a s  t h e  c o u r t  s h a l l  r e q u i r e  s h a l l  h a v e  

S a u t h o r i t y  t o  o r d e r  i n d e m n i f i c a t i o n  i n  t h e  f o l l o w i n g  c i r c u m s t a n c e s :

9 ( i )  I f  t h e  c o u r t  d e t e r m i n e s  a  d i r e c t o r  I s  e n t i t l e d  t o

10 r e i m b u r s e m e n t  u n d e r  ( a )  o f  t h i s  s u b s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r

11 i n d e m n i f i c a t i o n ,  i n  w h i c h  c a s e  t h e  d i r e c t o r  s h a l l ,  b e  e n t i t l e d  t o

12 r e c o v e r  t h o  e x p e n s e s  o f  s e c u r i n g  s u c h  r e i m b u r s e m o n t ;  o r

13 ( i i ) I f  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  d i r e c t o r  i s  f a i r l y  a n d
/

14 r e a s o n a b l y  e n t i t l e d  t o  i n d e m n i f i c a t i o n  i n  v i e w  o f  a l l  t h a  r e l e v a n t  j

15 c i r c u m s t a n c e s ,  w h e t h e r  o r  n o t  h a  h a s  m e t  t h e  s t a n d a r d s  o f  c o n d u c t  s e t

16 f o r t h  i n  s u b s e c t i o n  ( 2 )  o r  ( 3 )  o f  t h i s  s e c t i o n  o r  h a s  b e e n  a d j u d g e d

17 l i a b l e  u n d e r  s u b s e c t i o n  ( 4 )  o f  t h i s  ' e c t i o n ,  t h a  c o u r t  s a y  o r d e r  s u c h  

I S  i n d e o n l f I c a t i o n  a s  t h e  c o u r t  s h a l l  d e e s  p r o p e r ,  e x c e p t  t h a t

19 i n d e m n i f i c a t i o n  w i t h  r e s p e c t  t o  a n y  p r o c e e d i n g  r e f e r r e d  t o  i n

20 s u b s e c t i o n  ( 3 )  o f  t '  i s  s e c t i o n  a n d  w i t h  r e s p e c t  t o  a n y  p r o c e e d i n g  i n

21 w h i c h  l i a b i l i t y  s h a l l  h a v e  b e e n  a d j u d g e d  p u r s u a n t  t o  s u b s e c t i o n  ( 4 )

22 o f  t h i s  s e c t i o n  s h a l l  b a  l i m i t e d  t o  e x p e n s e s .

23 A t o u r t  o f  a p p r o p r i a t e  j u r i s d i c t i o n  may b e  t h e  s a n e  c o u r t  i n

24 w h i c h  t hw p r o c e e d i n g  i n v o l v i n g  t h e  d i r e c t o r ' s  l i a b i l i t y  t o o k  p l a c e .

29 ( 6 )  Ho i n d e m n i f i c a t i o n  u n d e r  s u b s e c t i o n  ( 2 )  o r  ( 3 )  o f  t h i s

26 s e c t i o n  s h a l l  b e  ma de  b y  t h e  c o r p o r a t i o n  u n l e s s  a u t h o r i z e d  i n  t h e

27 s p e c i f i c  c a s e  a f t e r  a  d e t e r m i n a t i o n  t h a t  i n d e r n i f i c a t i o n  o f  t h e

28 d i r e c t o r  i s  p e r m i s s i b l e  i n  t h a  c i r c u m s t a n c e s  b e c a u s e  h e  h a s  s e t  t h e

29 s t a n d a r d  o f  c o n d u c t  s a t  f o r t h  i n  t h a  a p p l i c a b l e  s u b s e c t i o n .  S u c h

30 d e t e r m i n a t i o n  s h a l l  b e  m a d e !

^  31 ( a )  a y  t h e  b o a r d  o f  d i r e c t o r s  b y  a  m a j o r i t y  v o t e  o f  a  q uo r u m

32 c o n s i s t i n g  o f  d i r e c t o r s  n o t  a t  t h e  t i m e  p a r t i e s  t o  s u c h  p r o c e e d i n g ;

. 33 o r

24 ( b )  i f  s u c h  a q u o r u m  c a n n o t  b a  o b t a i n e d ,  t h e n  b y  a  m a j o r i t y  v o t e

33 o f  r  c o m m i t t e e  o f  t h e  b o a r d ,  d u l y  d e s i g n a t e d  t o  a c t  i n  t h e  m a t t e r  by  

36 a  m a j o r i t y  v o t e  o f  t h a  f u l l  b o a r d  ( i n  w h i c h  d e s i g n a t i o n  d i r e c t o r s  who
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1 i n  p a r t i e s  u y  p a r t i c i p a t e ! ,  c o n s i s t i n g  s o l e l y  o f  t wo  o r  a o r e ,

2 d i r a c t o r a  n o t  a t  t h a  l i a s  p a r t i e s  t o  s u c h  p r o c e e d i n g ;  o r

)  t c )  I n  a  v r i t t a n  o p l n l o e  b y  l e g a l  c o u n s e l  o t h e r  t h a n  a n  a t t o r a a y ,

* o r  a  f i r a  h a v i n g  a s s o c i a t e d  w i t h  i t  a n  a t t o r n e y ,  who h a s  b e a n

5 r e t a i n e d  b y  o r  who h a s  p a r f o r a a d  s e r v i c e s  w i t h i n  t h a  p a s t  t h r a e  y e a r s

6 f o r  t h a  c o r p o r  . t l o n  o r  a n y  p a r t y  t o  b e  i n d a a n i f i a d ,  a a l s c t a d  b y  t h e

7 b o a r d  o f  d i r e c t o r s  o r  a  c o a m i t l s a  t h a r a o f  b y  v o t e  a s  s e t  f o r t h  i a  ( a )

8 o r  ( b l  o f  t h i s  s u b s e c t i o n ,  o r  i f  t h a  r e q u i s i t e  q u o r u a  o f  t h e  f u l l

9 b o a r d  c a n n o t  b a  o b t a i n e d  t h e r e f o r  a n d  s u c h  c o a a i t t e c  c a n n o t  bo

10 e s t a b l i s h e d ,  b y  a  a a j o r i t y  v o l e  o f  t h e  f u l l  b o a r d  ( i n  w h i c h  s e l e c t i o n

11 d i r e c t o r s  who a r e  p a r t i e s  a a y  p a r t i c i p a t e ) ;  o r

12  ( d )  By t h e  s h a r e h o l d e r s .

1} A u t h o r i s a t i o n  o f  i n d e a m i f  i c a t i o n  a n d  d e t a m i n a l i o a  a s  t o

I t  r e a s o n a b l e n e s s  o f  e x p e n s e s  s h a l l  b e  Ba de  i n  t h e  s a a e  B a n n e r  a s  t h e

15  d a t e r u i n a t i o n  t h a t  i n d e a n i f i c a t i o n  i s  p e r m i s s i b l e ,  e x c e p t  t h a t  i f  t h e

16 d e t e r a i n a t i o n  t h a t  i n d e a n i f i c a t i o n  i s  p e r n i s s i b l e  i s  a a d e  b y  s u c h

17 l e g a l  c o u n s e l ,  a u t h o r i s a t i o n  o f  i n d e a n i f i c a t i o n  a n d  d e t e r a i n a t i o n  a s

18 t o  r e a s o n a b l e n e s s  o f  e x p e n s e s  s h a l l  b e  a a d e  i n  a  B a n n e r  s p e c i f i e d  i n

19  ( c )  o f  t h i s  s u b s e c t i o n  f o r  t h a  s e l e c t i o n  o f  s u c h  c o u n s e l .  S h a r e s  '

20  h e l d  b y  d i r e c t o r s  who a r e  p a r t i e s  t o  t h e  p r o c e e d i n g  s h a l l  n o t  be

21 v o t e d  o n  t h a  s u b j e c t  B a t t e r  u n d e r  t h i s  s u b s e c t i o n .

22 ( 7 )  R e a s o n a b l e  e x p e n s e s  i n c u r r e d  b y  a  d i r e c t o r  who i s  p a r t y  t o  a  

2 ]  p r o c e e d i n g  a a y  ba  p a i d  o r  r e i n b u r s e d  b y  t h e  c o r p o r a t i o n  i n  a d v a n c e  o f

24 t h e  f i n a l  d i s p o s i t i o n  o f  s u c h  p r o c e e d i n g :

25 ( a ) Upon r e c e i p t  by  t h a  c o r p o r a t i o n  o f  a  w r i t t e n  u n d e r t a k i n g  b y

26 o r  on  b e h a l f  o f  t h e  d i r e c t o r  t o  r e p a y  s u c h  a m o u n t  i f  i t  s h a l l

27 u l t  i n a t e l v be  d e t e r m i n e d  t h a t  t h e  d i r e c t o r h a s n o t  m e t  t h e  s t a n d a r d

28 o f  c o n d u c t n e c e s s a r y  f o r  i n d e a n i f i c a t i o n b y t h e  c o r p o r a t i o n  a s

29 a u t h o r i s e d  by  t h i s  s e c t i o n :  and

30  ( b )  e i t h e r :

31  ( i )  A f t e r  a  d e l a r a i n a t i o n ,  a a d e  i n  t h e  a a n n e r  s p e c i f i e d  b y

3 2  s u b s e c t i o n  ( 6 )  o f  t h  s  s e c t i o n ,  t h a t  t h e  i n f o r a a t i o n  t h a n  known t o

33 t h o s e  a s k i n g  t h o  d e t e r a i n a t i o n  ( w i t h o u t  u n d e r t a k i n g  f u r t h e r

34 I n v e s t i g a t i o n  f o r  p u r p o s e s  t h e r e o f )  d o e s  n o t  e s t a b l i s h  t h a t

35  i n d e a n i f i c a t i o n  w o u l d  n o t  b a  p e r n i s s i b l e  u n d e r  s u b s e c t i o n  ( 2 )  o r  ( 3 )

36 o f  t h i s  s e c t i o n ;  ( ( a n d ) )  o r

SSB 6048 - 1 2 -



1 ( ( t b t ) )  ( i i > Upoa  r e c e i p t  b y  t h e  c o r p o r a t i o n  o f ( ( t

2  t i l ) )  a  w r i t t e n  a f f i r m a t i o n  b y  t h e  d i r a c t o r  o f  h i s  g o o d  f a i t h

3 b e l i e f  t h a t  h e  h a r  m e t  t h e  s t a n d a r d  o f  c o n d u c t  n e c e s s a r y  f o r

4 i n d e a n i f i c a t i o n  b y  t h a  c o r p o r a t i o n  a s  a u t h o r i z e d  i n  t h i s  s e c t i o n !  ( 7

5 end

6  44 i l  — A— w r i t  t e e —  u n d e r  t a k e  n g — b y - o r - e e - b e h e l f - o f - t h e - d  t r e e  t o r - t o

7 r a p e y - s u r t h - a m o u n t - i f - 1  t - s h e l l - u l t t c o t e l y b e - d e  k o r w i n e d — t h a t — h e — h a s  

0 n o t - m e t - s u c h - s t e n d e r d - o f - e o n d u c t ) ) •

9 Th e  u n d e r t a k i n g  r e q u i r e d  b y  ( ( I b H i i U )  ( a )  o f  t h i s  s u b s e c t i o n

10  s h a l l  b e  a n  u n l i a i t c d  g e n e r a l  o b l i g a t i o n  o f  t h e  d i r e c t o r  b u t  n e e d  n o t

11  b e  s e c u r e d  a n d  a s /  b e  a c c e p t e d  w i t h o u t  r e f e r e n c e  t o  f i n a n c i a l  a b i l i t y

12 t o  s a k e  t h e  r e p a y m e n t .  P a y m e n t s  u n d e r  t h i s  s u b s e c t i o n  a a y  b e

13 a u t h o r i s e d  i n  t h a  m a n n e r  s p e c i f i e d  i n  s u b s e c t i o n  ( 6 )  o f  t h i s  s e c t i o n .

14 ( 8 ) ( ( Ho— p r o v i s i o n — f o r - t h o - c o r p o r a t i o n - t o - i n d e m n i f y - e - d t r e c t o r

15 w h o - t s - m e d e - a — p e r t y — t o — e — p r o c e e d i n g ? — w h e t h e r -  - e o n k e i n e d — i n — t h e  

I S  a r t i c l e s — o f — i n c o r p o r a  t i o n T - t h a - b y l e » # S 7 - t - r e s o l t t t t o n - o f - s h a r e h o l d e r s

17 o r - d « r e e t o r s T - e n - a g r e e a e n t 7 - o r - o t h e r w t s e - 4 e x e t p t - e s — c o n t e m p l a t e d — b y

18 s u b s e c t i o n — 4 1 1 4 — o f — t h i s - s e e t i o n l T - n h e l l - b a - v a l i d - t m l e s s - c o n s i s t e n t

19 w i t h - t h i s - s e e t i o n - o y - t o — t h e  — e x t e r . t -  -  t h a t — i n d e m n i t y — h e r e u n d e r — i s

20  l i m i t e d — b y — t h e — a r t i c l e s — o f — i n c o r p o r a t i o n ? — c o n s t s ^ e n t - t h e r e w i t h T

2 1  W o t h i n g - c o n t e i n e d - i n — t h i s — s e c t i o n — s h a l l — l i m i t — t h o — e o r p o r e t i e n x s

2 2  a b i l i t y — t o — r e i m b u r s e — e x p e n s e s - i n e u r r e d - b y - a ~ d i r a c t o r - i n - c o n n e e t  i o n

23 w i t h - h t s - a p p e a r o n c e - a s - e - w i t n e s s - i n - « - p r o c e c d i n g - * t - u - - t i n n — when — h e

24 h a s — - n o t — ■- b e e n - — mod e — a — n a m e d — d e f e n d a n t — o r — r e s p o n d e n t — i n - - t h o

25 p r o c e e d i n g ? ) )  Any c o r p o r a t i o n  s h a l l  h a v e  p o we r  t o  make  o r  a g r e e  t o

26 a n y  f u r t h e r  i n d e m n i t y ,  i n c l u d i n g  a d v a n c e  o f  e x p e n s e s ,  t o  a n y  d i r e c t o r

27 t h a t  i s  a u t h o r i z e d  b y  t h t  a r t i c l e s  o f  i n c o r p o r a t i o n ,  a n y  b y l a w

28 a d o p t e d  o r  r a t i f i e d  b y  t h e  s h a r e h o l d e r s ,  o r  a n y  r e s o l u t i o n  a d o p t e d  o r

29 r a t i f i e d ,  b e f o r e  o r  a f t e r  t h e  e v e n t ,  b y  t h e  s h n r e h e ' d e r s ,  p r o v i d e d

30 t h a t  no  s u c h  i n d e m n i t y  s h a l l  i n d e m n i f y  any  d i r a c t o r  f r o m o r  on

31 a c c o u n t  o f  a c t s  o r  o m i s s i o n s  o f  s u c h  d i r e c t o r  f i n a l l y  a d j u d g e d  t o  b e

32 i n t e n t i o n a l  m i s c o n d u c t  o r  a  k n o w i n g  v i o l a t i o n  o f  l a w ,  o r  f r o m o r  on

33 a c c o u n t  o f  c o n d u c t  o f  s u c h  d i r e c t o r  f i n a l l y  a d j u d g e d  t o  be  i n

34 v i o l a t i o n  o f  RCW 2 3 A . 0 8 . 4 S 0 ,  o r  f r o m o r  on  a c c o u n t  o f  a n y  t r a n s a c t i o n

35 w i t h  r e s p e c t  t o  w h i c h  i t  was  f i n a l l y  a d j u d g e d  t h a t  s u c h  d i r e c t o r

36 p e r s o n a l l y  r e c e i v e d  a b e n e f i t  i n  mo n e y .  p r o p e r t y ,  o r  s e r v i c e s  t o

Sec. 702
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Sac. 702

w h i c h  t h a  d i r a c t o r  m s  n o t  l e g a l l y  e n t i t l e d .  U n l e s s  t h a  a r t i c l a a  o f

i n c o r p o r a t i o n ,  o r  a n y  s u c h  b y l a w  o r  r e s o l u t i o n  p r o v i d e  o t h e r w i s e ,  a n y

d e t e r m i n a t i o n  a s t o  a n y  f u r t h e r  i n d e m n i t y  s h a l l  b e  made  i n  a c c o r d a n c e

w i t h  s u b s e c t i o n ( t )  o f  t h i s  s e c t i o n .  E a c h  s u c h  i n d e m n i t y  may

c o n t i n u o  a s  t o  a p e r s o n  who h a s  c e a s e d  t o  b e  a  d i r e c t o r  a n d  may i n u r e

t o  t h e  b e n e f i t o f  t h e  h e i r s ,  e x e c u t o r s ,  a n d  a d m i n i s t r a t o r s  o f  s u c h  a

p e r s o n .

8 ( 9 )  F o r  p u r p o s a i  o f  t h l a  s e c t i o n ,  t h a  c o r p o r a t i o n  s h a l l  b a  d e e a e d

9 t o  h a v a  r e q u e s t e d  a  d i r a c t o r  t o  s e r v e  a n  e m p l o y e e  b a n a f i t  p l a n  w h e r e

10 t h a  p a r f o r n a n c a  b y  h i n  o f  h i s  d u t i a a  t o  t h a  c o r p o r a t i o n  a l a o  i a p o a a s

11 d u t i a a  o n ,  o r  o t h a r w i a a  i n v o l v a a  a a r v i c a a  b y ,  h i n  t o  t h a  p l a n  o r

12 p a r t i c i p a n t s  o r  b a n a f i c i a r i a s  o r  t h a  p l a n ;  e x c i s e  t a x e s  a s s a s s a d  o n  a  

12 d i r a c t o r  v i t h  r a a p a c t  t o  a n  a a p l o y a a  b a n a f i t  p l a n  p u r s u a n t  t o

14 a p p l i c a b l a  l a w  s h a l l  b a  d a a a a d  * f i n a a * ;  a n d  a c t i o n  t a k a n  o r  o a i t t a d

15 b y  h i n  v i t h  r a a p a c t  t o  a n  a a p l o y a a  b a n a f i t  p l a n  i n  t h a  p a r f o r n a n c a  o f

16 h i s  d u t i a a  f o r  a  p u r p o s e  r e a s o n a b l y  b a l i a v a d  b y  h i n  t o  b a  i n  t h a

17 i n l a r a s t  o f  t h a  p a r t i c i p a n t s  a n d  b o n a f i c i a r i a s  o f  t h a  p l a n  s h a l l  b a

18 d a a a a d  t o  b a  f o r  a  p u r p o s e  w h i c h  i s  n o t  o p p o ' e d  t o  t h a  b e a t  i n t a r e s t s

19 o f  t h a  c o r p o r a t i o n .

20 ( 1 0 )  U n l e s s  o t h e r w i s e  l i n i t a d  b y  t h a  a r t i c l e s  o f  i n c o r p o r a t i o n !

21 ( a )  An o f f i c a r  o f  t h a  c o r p o r a t i o n  s h a l l  b a  i n d e a n i f l e d  a s  a n d  t o

22 t h a  e x t e n t  p r o v i d e d  i n  s u b s e c t i o n  ( S )  o f  t h i s  s e c t i o n  f o r  a  d i r a c t o r  

22 a n d  s h a l l  b e  e n t i t l e d  t o  s e e k  i n d e a n i f i c a t i o n  p u r s u a n t  t o  s u b s e c t i o n

24 ( 5 )  o f  t h i s  s e c t i o n  t o  t h a  s a n e  e x t e n t  a s  a  d i r e c t o r ;

25 ( b )  A c o r p o r a t i o n  s h a l l  h a v e  t h e  p o w e r  t o  p r o v i d e  i n d e n n i f i c a t i o n

26 i n c l u d i r g  a d v a n c e s  o f  o x p e n s e s ,  t o  a n  o f f i c e r ,  a n p l o y e e ,  o r  a g e n t  o f

27 t h e  c o r p o r a t i o n  t o  t h e  s a n e  e x t a n t  t h a t  i t  n a y  i n d a a n i f y  d i r e c t o r s

28 p u r s u a n t  t o  t h i s  s e c t i o n  a x c a p t  t h a t  s u b s e c t i o n  ( 1 2 )  o f  t h i s  s e c t i o n

29 s h a l l  n o t  a p p l y  t o  a n y  p e r s o n  o t h e r  t h a n  a d i r a c t o r ;  a n d

20 ( c )  A c o r p o r a t i o n ,  i n  a d d i t i o n ,  s h a l l  h a v a  t h e  p o w e r  t o  i n d e m n i f y

21 a n  o f f i c a r  who i s  n o t  a  d i r e c t o r ,  a s  w a l l  a s  a n p l o y e e s  a n d  a g e n t s  o f

22 t h a  c o r p o r a t i o n  who a r a  n o t  d i r e c t o r s ,  t o  s u c h  f u r t h e r  e x t a n t ,  

22 c o n s i s t e n t  w i t h  l a w ,  a s  n a y  b a  p r o v i d e d  b y  i t s  a r t i c l e s  o f

24 i n c o r p o r a t i o n ,  b y l a w s ,  g a n a r a l  o r  s p e c i f i c  a c t i o n  o f  i t s  b o a r d  o f

25 d i r e c t o r s ,  o r  c o n t r a c t .

36 ( 1 1 )  A c o r p o r a t i o n  s h a l l  h a v a  p o w e r  t o  p u r c h a s e  a n d  a a i n l a i n
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S a c .  703

1 i n s u r a n c e  on b e h a l f  o f  a n y  p e r s o n  who i s ,  o r  w a s  a  d i r a c t o r ,  o f f i c a r ,

3 e m p l o y e e ,  o r  a g a n l  o f  t h a  c o r p o r a t i o n  o r  i s  o r  was  s a r v i n g  a t  t h a

3 r e q u e s t  o f  t h a  c o r p o r a t i o a  a s  a n  o f f i c a r ,  a a p l o y a a  o r  a g a n t  o f

4 a n o t h e r  c o r p o r a t i o n ,  p a r t n e r s h i p ,  j o i n t  v a n t u r a ,  t r u s t ,  o t h e r  

3 e n t e r p r i s e ,  o r  e m p l o y e e  b e n e f i t  p l a n  a g a i n s t  a n y  l i a b i l i t y  a s s a r t e d  

6 a g a i n s t  h i m  a n d  i n c u r r e d  b y  h i m  i n  a n y  s u c h  c a p a c i t y  o r  a r i s i n g  o u t

?  o f  h i s  s t a t u s  a s  s u c h ,  w h e t h e r  o r  n o t  t h a  c o r p o r a t i o n  w o u l d  h a v a  t h a

8 p o w e r  t o  i n d e m n i f y  h i m  a g a i n s t  s u c h  l i a b i l i t y  u n d e r  t h a  p r o v i s i o n s  o f

9 t h i s  s e c t i o n .

10 ( 1 7 )  Any i n d e m n i f i c a t i o n  o f  a  d i r a c t o r  i n  a c c o r d a n c e  w i t h  t h i s

11 s e c t i o n ,  i n c l u d i n g  a n y  p a y m e n t  o r  r e i m b u r s e m e n t  o f  e x p a n s e s ,  s h a l l  b a

12 r e p o r t e d  t o  t h a  s h a r e h o l d e r s  w i t h  t h a  n o t i c e  o f  t h a  n e x t

13 s h a r e h o l d e r s '  m e a t i r . g  o r  p r i o r  t h e r e t o  i n  a  w r i t t e n  r e p o r t  c o n t a i n i n g

14 a  b r i e f  d e s c r i p t i o n  o f  t h e  . • r o c e a d i n g s  i n v o l v i n g  t h a  d i r a c t o r  b e i n g

15 i n d e m n i f i e d  a n d  t h e  n a t u r e  a n d  e x t a n t  o f  s u c h  i n d e m n i f i c a t i o n .

16 S e c .  7 0 3 .  S e c t i o n  6 ,  c h a p t e r  2 3 S ,  La ws  o f  19 6 7  a s  a m e n d e d  by

17  s e c t i o n  7 5 ,  c h a p t e r  3 5 ,  Laws  o f  19 8 2  a n d  RCW 2 4 . 0 3 . 0 2 5  a r a  e a c h

18 a me n d e d  t o  r o a d  a s  f o l l o w s :

19 T h a  a r t i c l e s  o f  i n c o r p o r a t i o n  s h a l l  s a t  f o r t h :

20 ( 1 )  T h a  name o f  t h e  c o r p o r a t i o n .

21 ( 2 )  T h a  p e r i o d  o f  d u r a t i o n ,  w h i c h  ma y  b a  p e ' p n t u a l  o r  f o r  a

22 s t a t e d  n u mb e r  o f  y e a r s .

23 ( 3 )  Th »  p u r p o s e  o r  p u r p o s e s  f o r  w h i c h  t h a  c o r p o r a t i o n  i s

24 o r g a n i z e d .

25 ( 4 )  Any p r o v i s i o n s ,  n o t  i n c o n s i s t e n t  w i t h  l a w ,  w h i c h  t h a

26 i n c o r p o r a t o r s  e l e c t  t o  s a t  f o r t h  i n  t h a  a r t i c l e s  o f  i n c o r p o r a t i o n  f o r

27 t h a  r e g u l a t i o n  o f  t h a  I n t e r n a l  a f f a i r s  o f  t h e  c o r p o r a t i o n ,  i n c l u d i n g

28 ( ( e n y p r o v t  s i o n - f  o r ) )  p r o v i s i o n s  r e g a r d i n g :

29 ( a )  Di s t r i b u t i o n  o f  a s s e t s  o n  d i s s o l u t i o n  o r  f i n a l  l i q u i d a t i o n ^

30 ( b )  T h e  d e f i n i t i o n ,  l i m i t a t i o n ,  a n d  r e g u l a t i o n  o f  t h a  p o w e r s  o f

31 t h e  c o r p o r a t i o n ,  t h a  d i r e c t o r s ,  a n d  t h e  o e m b e r s ,  i f  a n y ;

32 ( c )  E l i m i n a t i n g  o r  l i m i t i n g  t h e  p e r s o n a l  l i a b i l i t y  o f  a  d i r e c l o r

33 t o  t h o  c o r p o r a t i o n  o r  i t s  m o o b u r s ,  i f  a n y ,  f o r  m o n e t a r y  d a m a g e s  f o r

34 c o n d u c t  a s  a d i r e c t o r :  PHOVIOEO, T h a t  s u c h  p r o v i s i o n  s h a l l  n o t

35 e l i m i n a t e  o r  l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  a c t s  o r  o m i s s i o n s

36 t h a t  i n v o l v e  i n t e n t i o n a l  m i s c o n d u c t  b y  a d i r e c t o r  o r  a k n o w i n g
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1 v i o l a t i o n  o f  l a w  b y  a d i r e c t o r ,  o r  f o r  a n y  t r a n s a c t i o n  f r o m  w h i c h  t h e
«

2 d i r e c t o r  w i l l  p e r s o n a l ! *  n c i l v i  a b e n e f i t  i n  m o n e y ,  p r o p e r t y .  o r

3 i i r v l c n  t o  w h i c h  t h a  d i r e c t o r  i t  n o t  l e g a l l y  e n t i t l e d .  Mo s u c h

4 p r o v i s i o n  a a y  e l i m i n a t e  o r  l i m i t  t h e  l i a b i l i t y  o f  i  d i r e c t o r  f o r  a n y

5 a c t  o r  e m i s s i o n  o c c u r r i n g  b n f o r e  t h «  d a t a  wh«n s u c h  p r o v i s i o n  b e c o m e s

6 e f f e c t i v e ;  an d

7 ( d )  Any p r o v i s i o n  w h i c h  u n d e r  t h i s  t i t l e  l i  r e q u i r e d  o r  p e r m i t t e d

8 t o  b«  a i t  f o r t h  i n  t h e  b y l i w i .

9 ( S )  The  a d d r e s s  o f  i t s  i n i t i a l  r e g i s t e r e d  o f f i c e ,  i n c l u d i n g

10 a t r a a t  a n d  n u m b e r ,  a n d  t h a  name o f  i t a  i n i t i a l  r a g i a t a r a d  a g a n t  a t

11 a u c h  a d d r a a a .

12 ( 6 )  T h a  n u m b e r  o f  d i r e c t o r ,  c o n a t i t u t l n g  t h a  i n i t i a l  b o a r d  o f

13 d i r e c t o r s ,  a n d  t h a  n a me s  a n d  a d d r c s a a a  o f  t h a  p a r s o n s  who a r a  t o

14 a a r v a  a s  t h a  i n i t i a l  d i r a c t o r a .

15 ( 7 )  Tha  n n a e  a n d  a d d r e s s  o f  e a c h  i n c o r p o r a t o r .

16  ( 8 )  The  name o f  a n y  p e r s o n  o r  c o r p o r a t i o n s  t o  v h o u  n e t  a a a a t a  a r a

17 t o  b a  d i s t r i b u t e d  i n  t h a  e v e n t  t h a  c o r p o r a t i o n  i a  d i s s o l v e d .

18 I t  s h a l l  n o t  b a  n e c e s s a r y  t o  s e t  f o r t h  i n  t h e  a r t i c l e s  o f

19 i n c o r p o r a t i o n  a n y  o f  t h a  c o r p o r a t e  p o w e r s  e n u m e r a t e d  i n  t h i s  c h a p t e r .

20 U n l e s s  t h a  a r t i c l e s  o f  i n c o r p o r a t i o n  p r o v i d a  t h a t  a  c h a n g e  i n  t h a

21  n u mb e r  o f  d i r i ' j l o r s  s h a l l  b e  ma de  o n l y  b y  a m e n d m e n t  t o  t h a  a r t i c l a s

22  o f  i n c o r p o r a t i o n ,  a  c h a n g e  i n  t h a  n u a b t r  o f  d i r e c t o r s  a a d e  b y

23 a a e n d n e n t  t o  t h e  b y l a w s  s h a l l  b a  c o n t r o l l i n g .  I n  a l l  o t h e r  c a s e s ,

24 w h e n e v t r  a  p r o v i s i o n  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  i s  i n c o n s i s t e n t

25  w i t h  a  b y l a w ,  t h e  p r o v i s i o n  o f  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  s h a l l  b a

26 c o n t r o l l i n g ,

27 ( { { S i - T h e - n a n e - o f - e n y - p e r a o n s - o r - e o r p o r a t s o n s - t o - v h o m - n w l - - a s s e t s

28 e r a - t o - b e - d t s t r s b u t e d - t n - t h e - e v e n t - t h e - c o r p e r e t a e s - t s - d i s s o l v e d T ) )

29 S e c .  7 0 4 .  S e c t i o n  2 ,  c h a p t e r  1 9 ,  Laws  o f  1 9 1 3  a a  l a s t  a m e n d e d  b y

30 s e c t i o n  1 7 1 ,  c h a p t e r  3 5 ,  Laws  o f  1 9 8 2  a n d  RCW 2 1 . 8 6 . 0 5 0  a r a  e a c h

31  a m t n d a d  t o  r e a d  a s  f o l l o w s :

32 E v e r y  a s s o c i a t i o n  f o r m e d  u n d e r  t h i s  c h a p t e r  s h a l l  p r e p a r e

13 a r t i c l e s  o f  a s s o c i a t i o n  i n  w r i t i n g ,  w h i c h  s h a l l  s e t  f o r t h )

34 ( 1 )  T h a  name o f  t h a  a s s o c i a t i o n .

35 ( 2 )  T h a  p u r p o s e  f o r  w h i c h  i t  was  f o r m e d ,

36 ( 3 )  I t s  p r i n c i p a l  p l a c e  o f  b u s i n e s s .
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( 4 )  T h e  t a r n  f o r  w h i c h  i t  i s  t o  e x i s t  w h i c h  a a y  b a  p a r p a t u a l  o r  

f o r  a  s t a t e d  n umbe r  o f  y a a r a .

( 5 )  Th a  a a o u n t  o f  c a p i t a l  s t o c k ,  t h a  n u m b e r  o f  s h a r e s  a n d  t h e  p a r  

v a l u e  o f  e a c h  s h a r e .

( 6 )  Any p r o v i s i o n ,  n o t  i n c o n s i s t e n t  w i t h  l a w ,  w h i c h  t h e  

i n c o r p o r a t o r :  e l e c t  t o  s e t  f o r t h  i n  t h a  a r t i c l a s  o f  i n c o r p o r a t i o n  f o r  

t h e  r a g u l a t i r n o f  t h a  i n t e r n a l  a f f a i r s  o f  t h a  a s s o c i a t i o n ,  i n c l u d i n g  

p r o v i s i o n s  r e g a r d i n g :

( a )  E l i m i n a t i n g  o r  l i m i t i n g  t h e  p e r s o n a l  l i a b i l i t y  o f  a d i r e c t o r  

t o  t h e  a s s o c i a t i o n  o r  i t s  o e a b e r s  f o r  m o n e t a r y  d a a a q e s  f o r  c o n d u c t  a s  

a  d i r e c t o r :  PROVIDED, T h a t  s u c h  p r o v i s i o n  s h a l l  n o t  e l i m i n a t e  o r

l i a i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  a c t s  o r  o m i s s i o n s  t h a t  i n v o l v e  

i n t e n t i o n a l  a i s c o n d u c t  b y  a d i r e c t o r  o r  a k n o w i n g  v i o l a t i o n  o f  l a w  by  

a  d i r e c t o r ,  o r  f o r  a n y  t r a n s a c t i o n  f r o m w h i c h  t h e  d i r e c t o r  w i l l  

p e r s o n a l l y  r e c e i v e  a  b e n e f i t  i n  n o n e y ,  p r o p o r t y ,  o r  s e r v i c e s  t o  w h i c h  

t h e  d i r e c t o r  i s  n o t  l e g a l l y  e n t i t l e d .  He s u c h  p r o v i s i o n  a a y

e l i a i n a t e  o r  U n i t  t h e  l i a b i l i t y  o f  a d i r a c t o r  f o r  a n y  a c t  o r

o r a i s s i o n  o c c u r r i n g  b e f o r o  t h e  d a t e  when s u c h  p r o v i s i o n  b e c o m e s

a f f e c t i v e ;  and

( b )  Any p r o v i - i o n  w h i c h  u n d e r  t h i s  t i t l e  i s  r e q u i r e d  o r  p e r m i t t e d  

t o  b e  s e t  f o r t h  i n  t h e  b y l a w s .

S e c .  7 0 S .  S e c t i o n  7 ,  c h a p t e r  1 1 5 ,  Laws  o f  1 9 2 1  a s  l a s t  a mend ed  

b y  s e c t i o n  2 ,  c h a p t e r  1 3 2 ,  Laws o f  1 9 5 9  a n d  RCU 2 4 . 3 2 , 0 7 0  a r e  e a c h  

a o e n d e d  t o  r a a d  a s  f o l l o w s :

E a c h  a s s o c i a t i o n  f o r m e d  u n d e r  t h i s  c h a p t e r  m u s t  p r e p a r e  a n d  f i l e  

a r t i c l e s  o f  i n c o r p o r a t i o n ,  s e t t i n g  f o r t h :

( 1 )  T h e  n a n o  o f  t h e  a s s o c i a t i o n .

( 2 )  The  p u r p o s e  f o r  w h i c h  i t  i s  f o r m e d .

( 3 )  T h e  p l a c e  w h e r e  i t s  p r i n c i p a l  b u s i n e s s  w i l l  b e  t r a n s a c t e d .

( 4 )  T h e  t e r r a  f o r  w h i c h  i t  i s  t o  e x i s t ,  w h i c h  n a y  b e  p e r p e t u a l .

( 5 )  The  n u mb e r  o f  d i r e c t o r s  t h e r e o f ,  w h i c h  n u s t  n o t  b e  l e s s  t h a n  

f i v e  a n d  may b e  a n y  n u mb e r  i n  e x c e s s  t h e r e o f ,  a n d  t h e  t e r n  o f  o f f i c e  

o f  s u c h  d i r e c t o r s ,  w h i c h  t w r a  s h a l l  n o t  e x c e e d  t h r e e  y e a r s  a s  n a y  b e  

p r o v i d e d  by  t h e  b y l a w s  o f  t h e  a s s o c i a t i o n .

( 6 )  Any p r o v i s i o n ,  n o t  i n c o n s i s t e n t  w i t h  l a w ,  w h i c h  t h e  

i n c o r p o r a t o r s  e l e c t  t o  s o t  f o r t h  i n  t h e  a r t i c l e s  o f  i n c o r p o r a t i o n  f o r
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t h e  r e g u l a t i o n  o f  t h a  I n t e r n a l  a f f a i r e  o f  t h e  . . . p e t i t i o n .  I n c l u d i n g  

p r o v i s i o n s  r e g a r d i n g :

( a )  E l i m i n a t i n g  o r  H a l t i n g  t h a  p i n o n i l  l i a b i l i t y  o f  a d i r a c t o r  

t o  t h e  a s s o c i a t i o n  o r  i t .  m e m b t r s  f o r  m o n a t a r v  d a m a g e s  f o r  c o n d u c t  s s  

» d i r a c t o r :  PROVIDED. T h a t  s u c h  p r o v i s i o n  s h a l l  n o t  e l i m i n a t e  o r

l i m i t  t h a  l i a b i l i t y  o f  » d i r e c t o r  f o r  a c t a  o r  o m i s s i o n s  t h a t  i e v o l v a  

i n t a n t i o n a l  m i s c o n d u c t  b y  s  d i r e c t o r  o r  a  k n o w i n g  v i o l a t i o n  o f  l a w  b y  

a  d i r a c t o r ,  o r  f o r  a n y  t r a n s a c t i o n  f r o g  v h i c h  t h e  d i r e c t o r  w i l l  

p e r s o n a l l y  r a c a i v t  a  b a n a f i t  i n  mo n e y .  p r o p e r t y ,  o r  s e r v i c e s  t o  w h i c h  

t h a  d i r e c t o r  l a  n o t  l e g a l l y  e n t i t l e d .  Ho m c h  p r o v i s i o n  a a y  

e l i m i n a t e  o r  U n i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  a n y  a c t  o r

o m i s s i o n  o c c u r r i n g  b e f o r e  t h e  d a t e  when s u c h  p r o v i s i o n  b e c o . e s

e f f e c t i v e :  an d

( b l  h n v  p r o v i s i o n  w h i c h  u n d e r  t h i s  t i t l e  i s  r e q u i r e d  o r  p e r m i t t e d  

t o  b e  s e t  f o r t h  i n  t h e  b y l a w s .

( 7 )  I f  o r g a n i z e d  w i t h o u t  c a p i t a l  s t o c k ,  w h e t h e r  t h e  p r o p e r t y  

r i g h t s  a n d  i n t e r e s t  o f  e a c h  me mber  s h a l l  b a  e q u a l  o r  u n t q u a l ;  a n d  i f

8 u n e q u a l ,  t h a  a r t i c l e s  s h a l l  s a t  f o r t h  t h e  g e n e r a l  r u l e  o r  r u l e s

9 a p p l i c a b l e  t o  a l l  me m b e r s  b y  w h i c h  t h e  p r o p e r t y  r i g h t s  a n d  i n t e r e s t s ,

0 r e s p e c t i v e l y ,  o f  e a c h  me mber  may a n d  s h a l l  b e  d e t e r m i n e d  a n d  f i x e d ;

1 a n d  t h e  a s s o c i a t i o n  s h a l l  h a v e  t h e  p o v e r  t o  a d m i t  naw me mber s  who

2 s h a l l  b a  e n t i t l e d  t o  s h i r e  i o  t h e  p r o p e r t y  o f  t h e  a s s o c i a t i o n  w i t h

2 t h e  e l d  m e m b e r s ,  i n  a c c o r d a n c e  w i t h  s u c h  g e n e r a l  r u l e  o r  r u l e s .  T h i s

« p r o v i s i o n  o f  I h e  a r t i c l e s  o f  i n c o r p o r a t i o n  s h a l l  n o t  b e  a l t e r e d ,

5 a m e n d e d ,  o r  r e p e a l e d  e x c e p t  b y  t h e  w r i t t e n  c o n s e n t  o r  t h e  v o t e  o f

6 t w o - t h i r d s  o f  t h e  me m b e r s  v o t i n g  u p o n  s u c h  c h a n g e  a f t e r  n o t i c e  o f  t h e

7 p r o p o s e d  c h a n g e  s h a l l  h a v e  b e e n  g i v e n  t o  a l l  me mb e r s  e n t i t l e d  v o t e

8 t h e r e o i . ,  i n  t h e  m a n n e r  p r o v i d e d  b y  t h e  b y l a w s :  PROVIDED, T h a t  i f  t h a

9 t o t a l  v o t e  u p o n  t h e  p r o p o s e d  c h a n g e  s h a l l  b a  l e s s  t h a n  t w e n t y - f i v e

0 p e r c e n t  o f  t h e  t o t a l  m e m b e r s h i p  o f  t h e  a s s o c i a t i o n ,  s u c h  c h a n g e  s h a l l

1 f a i l  o f  a d o p t i o n .

2 ((4?))) (B) I f  o r g a n i z e d  w i t h  c a p i t a l  s t o c k ,  t h t  a m o u n t  o f  s u c h

3 s t o c k  a n d  t h a  n u m b e r  o f  s h a r e s  i n t o  w h i c h  i t  i s  d i v i d e d .  Th e  c a p i t a l

4 s l o c k  may b e  d i v i d e d  i n t o  p r e f e r r e d  an d  common s t o c k  w h i c h  s t o c k  may

5 b e  o f  a  f i z e d  p a r  v a l u e  o r  n o n p a r  v a l u e .  I f  s o  d i v i d e d ,  t h e  a r t i c l e s

8 o f  I n c o r p o r a t i o n  m u s t  c o n t a i n  a  a l a t e m a n t  o f  t h e  n u m b e r  o f  i h a r e s  o f
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1 s l o c k  t o  w h i c h  p r e f e r e n c e  i s  g r a n t e d  a n d  t h e  numbe r  o f  s h a m s  o f

2 s t o c k  l a  w h i c h  no  p m f i m n c t  i s  g r a n t e d  a n d  t h a  n a i u r t  a n d  e x t e n t  o f

7 t h a  p r a f a r a n c a  a n d  p r i v i l e g e s  g r a n t e d  t o .  e a c h .

4 ( 9 )  T h a  a r t i c l a s  m u s t  b a  s u b s c r i b e d  b y  t h a  i n c o r p o r a t o r s

5 a n d  a c k n o w l e d g e d  b y  t h r e e  o r  n o r e  o f  s u c h  i n c o r p o r a t o r s  b a f o r a  a n

6 o f f i c a r  a u t h o r i z e d  b y  t h a  l a w  o f  t h i s  s t a t a  t o  t a k a  a n d  c e r t i f y

7 a c k n o w l e d g m e n t s  o f  d e a d s  a n d  c o n v e y a n c e s ;  a n d  s h a l l  b a  f i l e d  i n

9 a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h a  g e n e r a l  c o r p o r a t i o n  l a w  o f  t h i s  

9 s t a t e ;  a n d  whan s o  f i l e d  t h e  s a i d  a r t i c l a s  o f  i n c o r p o r a t i o n ,  o r

10 c e r t i f i e d  c o p i e s  t h e r e o f ,  s h a l l  b e  r e c e i v e d  i n  a l l  t h a  c o u r t s  o f  t h i s

11 s t a t e  a n d  o t h e r  p l a c e s ,  a s  p r i n a  f a c i e  e v i d e n c a  o f  t h a  f a e . s  

17 c o n t a i n e d  t h e r e i n  a n d  o f  t h e  d u e  i n c o r p o r a t i o n  o f  s u c h  a s s o c i a t i o n .

11 S e c .  7 0 S .  S i c t i o n  1 7 ,  c h a p t e r  1 9 ,  Laws  o f  1911 a n d  RCW 2 1 . 3 S . 1 1 0

14 a r e  e a c h  a me n d e d  t o  r o a d  a s  f o l l o w s :

15 t 1) No c o r p o r a t i o n  o r  a s r > c i a t i o n  o r g a n i z e d  o r  d o i n g  b u s i n e s s  f o r

16 p r o f i t  i n  t h i s  s l a t e  s h a l l  b a  e n t i t l e d  t o  u s e  t h a  t e r m  ’ c o o p e r a t i v e *

17 a s  a  ' . a r t  o f  i t s  c o r p o r a t e  o r  o t h e r  b u s i n e s s  name o r  t i t l e ,  u n l e s s  i t

IB h a s  c o m p l i e d  w i t h  t h a  p r o v i s i o n s  o f  t h i s  c h a p t e r ;  a n d  a n y  c o r p o r a t i o n

19 o r  a s s o c i a t i o n  v i o l a t i n g  t h o  p r o v i s i o n s  o f  t h i s  s e c t i o n  ma y  b a

20 e n j o i n e d  f r o m  d o i n g  b u s i n e s s  u n d e r  s u c h  n ame  a t  t h a  i n s t a n c e  o f  a n y

21 s t o c k h o l d e r  o r  a n y  a s s o c i a t i o n  l e g a l l y  o r g a n i z e d  h a r a u n d a r .

22 ( 2 )  A member  o f  t h e  b o a r d  o f  t r u s t e e s  o r  a n  o f f i c e r  o f  a n y

21 a s s o c i a t i o n  l e g a l l y  o r g a n i z e d  u n d e r  t h i s  c h a p t e r  s h a l l  h a v e  t h a  same

24 i m m u n i t y  f r o m l i a b i l i t y  a s  i s  g r a n t e d  i n  RCW 4 . 2 4 . 2 6 4 .

29 S e c .  7 0 7 ,  S e c t i o n  2 ,  c h a p t e r  U S ,  Laws  o f  1921 a n d  RCW 2 4 . 3 2 . 0 2 0

26 a r e  e a c h  ame n d e d  t o  r e a d  a s  f o l l o w s :

27 F i v e  o r  mo r e  p a r s o n s  e n g a g e d  i n  t h e  p r o d u c t i o n  o f  a g r i c u l t u r a l

28 p r o d u c t s  may f o r m  a  n o n p i o f i t ,  c o o p e r a t i v e  e s s o c i a l i o n ,  w i t h  o r

29 w i t h o u t  c a p i t a l  s l o c k ,  u n d e r  t h a  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  k

30 me mber  o f  t h e  b o a r d  o f  d i r e c t o r s  o r  a n  o f f i c e r  o f  s u c h  a c o r p o r a t i o n

3 1 s h a l l  h a v e  t h e  s a me  i m m u n i t y  f r o m l i a b i l i t y  a s  i s  g r a n t e d  i n  RCW

32 4 . 2 4 . 2 6 4 .

11 S a c .  7 0 8 .  S e c t i o n  9 ,  c h a p t e r  1 2 0 ,  Laws  o f  19S9 e x .  s e s s .  a s

14 a m e n d e d  b y  s e c t i o n  1 2 0 ,  c h a p t e r  I S ,  Laws  o f  19B2 a n d  RCW 2 4 . 0 S . 0 2 S

15 a r a  e a c h  ame n d e d  t o  r e a d  a s  f o l l o w s :
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1 T h t  a r t i c l a s  o f  i n c o r p o r a t i o n  s h a l l  n t  f o r t h i
«

2 ( 1 )  T h t  n u t  o f  t h t  c o r p o r a t i o n .

3 ( 2 )  T h t  p e r i o d  o f  d u r a t i o n ,  w h i c h  s a y  b t  p a r p a t u a l  o r  f o r  a

8 a t a t t d  n u mb e r  o f  y t a r a .

5 ( 3 )  T h t  p u r p o s e  o r  p u r p o s e ' .  f o r  w h i c h  t h t  c o r p o r a t i o n  i t

8 o r g a n i z e d .

7 ( 8 )  T h t  q u a l i f i c a t i o n s  a n d  t h t  r i g h t *  a n d  r a a p o m i b l l l t i a s  o f  t h t

8 a e a b e r s  a n d  t h a  a a n n t r  o f  t h a i r  a l a c t i o o ,  a p p o i n t m e n t  o r  a d m i s s i o n  t o

9 a a a b a r s h i p  a n d  t a r n i n a t i o n  o f  a t n b t r s h i p ;  a n d ,  i f  t h a r t  i s  m o r e  t h a n

0 o u t  c l a s s  o f  a t n b t r s  o r  i f  t h n  s t a b e r s  o f  a n y  o n t  c l a s s  a r t  n o t

1 t q u a l ,  t h t  r o l a l i v t  r i g h t s  a n d  r a t p o n s i b i l i t i t i  o f  t a c h  c l a s s  o r  t a c h

2 n e n b t r .

3 ( 5 )  I f  t h e  c o r p o r a t i o n  i s  t o  h a v e  c a p i t a l  i t o c k i

8 ( a )  T h t  a g g r e g a t e  n u m b e r  o f  s h a r e s  w h i c h  t h t  c o r p o r a t i o n  s h a l l

5 h a v t  a u t h o r i t y  t o  i s s u e ;  i f  s u c h  s h a r e s  a r a  t o  c o n s i s t  o f  o n t  c l a s s

6 o n l y ,  t h o  p a r  v a l u a  o f  t a c h  o f  s u c h  s h a r t s ,  o r  a  s t a t a a e n t  t h a t  a l l

7 o f  s u c h  s h a r t s  a r e  w i t h o u t  p a r  - v a l u a ;  o r ,  i f  s u c h  s h a r t s  a r t  t o  b t  

3 d i v i d e d  i n t o  c l a s s o s ,  t h t  n u a b t r  o f  s h a r t s  o f  a r c h  c l a s s ,  a n d  a

9 s t a t e m e n t  o f  t h e  p a r  v a l u a  o f  t h t  s h a r e s  o f  e a c h  s u c h  c l a s s  o r  t h a t

0 s u c h  s h a r e s  a r a  t o  b e  w i t h o u t  p a r  v a l u e ;

1 ( b )  I f  t h e  s h a r e s  a r t  t o  b e  d i v i d e d  i n t o  c l a s s e s ,  t h e  d e s i g n a t i o n

2 o f  e a c h  c l a s s  a n d  a  s t a t a a e n t  o f  t h e  p r e f e r e n c e s ,  l i a i t a t i o n s  a n d

3 r e l a t i v e  r i g h t s  i n  r e s p e c t  o f  t h t  s h a r e s  o f  t a c h  c l a s s ;

8 ( c )  I f  t h e  c o r p o r a t i o n  i s  t o  i s s u e  t h e  s h a r t s  o f  a n y  p r t f t r r t d  o r

5 s p e c i a l  c l a s s  i n  s e r i e s ,  t h e n  t h e  d t s i g n a t i o n  o f  t a c h  s a r i n s  a n d  a  

8 s t a t e s e n t  o f  t h e  v a r i a t i o n s  i n  t h e  r e l a t i v e  r i g h t s  a n d  p r e f e r e n c e s  a s

7 b e t w e e n  s e r i e s  i n s o f a r  a s  t h t  s ame  a r e  t o  b e  f i x e d  i n  t h t  a r t i c l a s  o f

8 i n c o r p o r a t i o n ,  a n d  a  s t a t e m e n t  o f  a n y  a u t h o r i t y  t o  b t  v e s t e d  i n  t h e

9 b e a r d  o f  d i r e c t o r s  t o  e s t a b l i s h  s a r i t s  a n d  f i x  a n d  d e t t r a i n e  t h e

0 v a r i a t i o n s  i n  t h e  r e l a t i v e  r i g h t s  a n d  p r t f a r a n c t s  a s  b t t w a e n  s e r i e s ;

1 ( d '  Kay p r o v i s i o n  U n i t i n g  o r  d e n y i n g  t o  s h a r t h o l d t r s  t h t

2 p r a e a p t i v e  r i g h t  t o  a c q u i r e  a d d i t i o n a l  s h a r e s  o f  t h e  c o r p o r a t i o n .

3 ( 8 )  I f  t h a  c o r p o r a t i o n  i s  t o  d i s t r i b u l a  s u r p l u s  f u n d s  t o  i t s

8 a t a b t r s ,  s t o c k h o l d e r s  o r  o t h e r  p e r s o n s ,  p r o v i s i o n s  f o r  d a t s n a i n i n g

9 t h a  a a o u n t  a n d  t i n e  o f  t h a  d i s t r i b u t i o n .

8 ( 7 )  P r o v i s i o n s  f o r  d i s t r i b u t i o n  o f  a s s e t s  o n  d i s s o l u t i o n  o r  f i n a l
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l i q u i d a t i o n ,

( 8 )  M h o t h a r  a  d i s s e n t i n g  a h a r a h o l d a r  o r  member  s h a l l  b a  l l n i t a d  

t o  a  r a t u r n  o f  l a s s  t h a n  t h a  f a i r  v a l u a  o f  h i s  s h a r a s  o r  m e m b e r s h i p ,

( 9 )  Any p r o v i s i o n s ,  n o t  i n c o n s i s t e n t  v i t h  l a v ,  w h i c h  t h a  

i n c o r p o r a t o r s  a l a c t  t o  s a t  f o r t h  i n  t h a  a r t i c l a s  o f  i n c o r p o r a t i o n  f o r  

t h a  r e g u l a t i o n  o f  t h a  i n t a r n a l  a f f a i r s  o f  t h a  c o r p o r a t i o n .

( 1 0 )  Tha  a d d r e s s  o f  i t s  i n i t i a l  r e g i s t e r e d  o f f i c e ,  i n c l u d i n g

s t r e e t  a n d  n u m b e r ,  a n d  t h a  name o f  i t s  i n i t i a l  r e g i s t e r e d  a g e n t  a t

s u c h  a d d r e s s .

( 1 1 )  T h a  n u a b e r  o f  d i r e c t o r s  c o n s t i t u t i n g  t h e  i n i t i a l  b o a r d  o f  

d i r e c t o r s ,  a n d  t h o  n a m e s  a n d  a d d r e s s e s  o f  t h a  p e r s o n s  who a r a  t o  

s e r v e  a s  t h e  i n i t i a l  d i r e c t o r s .

( 1 2 )  T h e  n a n e  a n d  a d d r e s s  o f  e a c h  i n c o r p o r a t o r .

( 1 3 )  Any p r o v i s i o n ,  n o t  i n c o n s i s t e n t  w i t h  l a w # w h i c h  t h e

i n c o r p o r a t o r s  e l e c t  t o  s a t  f o r t h  i n  t h a  a r t i c l e s  o f  i n c o r p o r a t i o n  f o r

t h a  r e g u l a t i o n  o f  t h e  i n t e r n a l  a f f a i r s  o f  t h e  a s s o c i a t i o n ,  i n c l u d i n g  

p r o v i s i o n s  r e g a r d i n g :

( a )  E l i m i n a t i n g  o r  U n i t i n g  t h o  p e r s o n a l  l i a b i l i t y  o f  a  d i r e c t o r  

t o  t h e  a s s o c i a t i o n  o r  i t s  me mb e r s  f o r  t n o n e t a r y  d a m a g e s  f o r  c o n d u c t  a s  

a d i r e c t o r :  PROVIDED,  T h a t  s u c h  p r o v i s i o n  s h a l l  n o t  e l i m i n a t e  o r  

l i m i t  t h e  l i a b i l i t y  o f  a d i r e c t o r  f o r  a c t s  o r  o m i s s i o n s  t h a t  i n v o l v e  

i n t e n t i o n a l  m i s c o n d u c t  b y  a d i r e c t o r  o r  a k n o w i n g  v i o l a t i o n  o f  l a v  by  

a d i r e c t o r ,  o r  f o r  a n y  t r a n s a c t i o n  f r o m  w h i c h  t h e  d i r a c t o r  w i l l  

p e r s o n a l l y  r e c e i v e  a b a n a f i t  i n  n o n a y ,  p r o p e r t y ,  o r  s e r v i c e s  t o  w h i c h  

t h e  d i r e c t o r  i s  n o t  l e g a l l y  e n t i t l e d .  Ho s u c h  p r o v i s i o n  n a y  

e l i m i n a t e  o r  l i m i t  t h a  l i a b i l i t y  o f  a d i r e c t o r  f o r  a n y  a c t  o r  

o m i s s i o n  o c c u r r i n g  b e f o r e  t h e  d a t a  when s u c h  p r o v i s i o n  b e c o m e s  

e f f e c t i v e ;  and

( b )  Any p r o v i s i o n  w h i c h  u n d e r  t h i s  t i t l e  i s  r e q u i r e d  o r  p e r m i t t e d  

t o  b e  s e t  f o r t h  i n  t h a  b y l a w s .

I t  s h a l l  n o t  b a  n e c e s s a r y  t o  s o t  f o r t h  i n  t h a  a r t i c l e s  o f  

i n c o r p o r a t i o n  a n y  o f  t h a  c o r p o r a t e  p o w e r s  e n u m e r a t e d  i n  t h i s  c h a p t e r .

U n l e s s  t h a  a r t i c l a s  o f  i n c o r p o r a t i o n  p r o v i d e  t h a t  a  c h a n g e  I n  t h a  

n u mb e r  o f  d i r e c t o r s  s h a l l  b e  made  o n l y  b y  a m e n d me n t  t o  t h e  a r t i c l e s  

o f  i n c o r p o r a t i o n ,  a c h a n g e  i n  t h e  n u mb e r  o f  d i r e c t o r s  ma d e  by  

a m e n d me n t  t o  t h e  b y l a w s  s h a l l  b e  c o n t r o l l i n g .  I n  a l l  o t h e r  c a s e s .
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w h e n e v e r  i  p r o v i s i o n  o f  t h s  a r t i c l e s  o f  i n c o r p o r a t i o n  i s  i n c o a i i i t s i t  

v i t h  s  b y l a w ,  t h s  p r o v i a ' . o n  o f  t h i  s r t i c l s s  o f  i n c o r p o r a t i o n  s h a l l  b a  

c o n t r o l l i n g .

S i c .  7 0 9 .  S e c t i o n  7 ,  c h a p t e r  1 2 0 ,  L a v s  o f  1 9 ( 9  e x .  s e a s ,  a i d  RCW 

2 * . 0 6 . 0 3 5  a r e  s a c h  a m e n d e d  t o  r i a d  a s  f o l l o v s i

*  c o r p o r a t i o n  s u b j e c t  t o  t h i  p r o v i s i o n s  o f  t h i s  c h a p t e r  s h a l l  n o t  

• n g a g i  i n  a n y  b u s i n i s s ,  t r a d e ,  a  v o c a t i o n  o r  p r o f e s s i o n  f o r  p r o f i t i  

PROVIDED, T h a t  n o t h i n g  c o n t a i n e d  h e r e i n  s h a l l  b e  c o n s t r u e d  t o  f o r b i d  

s u c h  a  c o r p o r a t i o n  f r o m  a c c u m u l a t i n g  r e s e r v e ,  e q u i t y ,  s u r p l u s  o r  

o t h e r  f u n d s  t h r o u g h  s u b s c r i p t i o n s ,  f e e s ,  d u e s  o r  a s s e s s m e n t s ,  o r  f r o m  

c h a r g e s  made i t s  c e n b e r s  o r  o t h e r  p e r s o n s  f o r  s e r v i c e s  r e n d e r e d  o r  

s u p p l i e s  o r  b e n e f i t s  f u r n i s h e d ,  o r  f r o m  d i s t r i b u t i n g  i t s  s u r p l u s  

f u n b l .  t o  i t s  m e m b e r s ,  s t o c k h o l d e r s  o r  o t h e r  p e r s o n s  i n  a c c o r d a n c e  

v i ' . . i  t h e  p r o v i s i o n s  o f  t h e  a r t i c l e s  o f  I n c o r p o r a t i o n .  A member  o f  

e b o a r d  o f  d i r e c t o r s  o r  a n  o f f i c e r  o f  s u c h  a c o r p o r a t i o n  s h a l l  h a v e  

t h e  s a me  i m m u n i t y  f r o m  l i a b i l i t y  a s  i s  g r a n t e d  i n  RCW 4 . 2 4 . 2 6 1 .

S e c .  7 1 0 .  S e c t i o n  1 ,  c h a p t e r  S I ,  L a v s  o f  196S a s  l a s t  a men ded  by 

s e c t i o n  1 ,  c h a p t e r  1 1 7 ,  L a v s  o f  19SS a n d  RCW 2 3 A . 0 4 . 0 1 0  a r a  e a c h  

a me n d e d  t o  r e a d . a s  f o l l o v s :

As  u s e d  i n  t h i s  t i t l e ,  u n l e s s  t h e  c o n t e x t  o t h e r v i s e  r e q u i r e s ,  t h e  

t e r n :

( 1 )  ' C o r p o r a t i o n *  o r  ' d o m e s t i c  c o r p o r a t i o n *  me a n s  a  c o r p o r a t i o n  

f o r  p r o f i t  s u b j e c t  t o  t h a  p r o v i s i o n s  o f  t h i s  t i t l e ,  e x c e p t  a f o r e i g n  

c o r p o r a t i o n .

( 2 )  ’ F o r e i g n  c o r p o r a t i o n *  m e a n s  a  c o r p o r a t i o n  f o r  p r o f i t  

o r g a n i z e d  u n d e r  l a v s  o t h e r  t h a n  t h e  l a v s  o f  t h i s  s t a t e  f o r  a  p u r p o s e  

o r  p u r p o s e s  f o r  w h i c h  a  c o r p o r a t i o n  n a y  b e  o r g a n i z e d  u n d e r  t h i s  

t i t l e .

( 3 )  ’ A r t i c l e s  o f  i n c o r p o r a t i o n *  m e a n s  t h e  o r i g i n a l  o r  r e s t a t e d  

a r t i c l e s  o f  i n c o r p o r a t i o n  o r  a r t i c l a s  o f  c o n s o l i d a t i o n  a n d  a l l  

a m e n d me n t s  t h e r e t o  i n c l u d i n g  a r t i c l e s  o f  m e r g e r .

( 4 )  ‘ S h a r e s *  m e a n s  t h e  u n i t s  i n t o  v h i c h  t h a  p r o p r i e t a r y  i n t e r e s t s  

i n  a  c o r p o r a t i o n  a r e  d i v i d e d .

( 5 )  ’ S u b s c r i b e r *  m e a n s  o n e  v h o  s u b s c r i b e s  f o r  o n e  o r  mor e  s h a r e s  

i n  a  c o r p o r a t i o n ,  w h e t h e r  b e f o r e  o r  a f t e r  i n c o r p o r a t i o n .
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1 ( 6 )  " S h a r e h o l d e r "  n a a n s  c m  who i s  a  h o l d e r  o f  r a c o r d  o (  o u t  o r

2 w o r a  s h a r e s  i n  a  c o r p o r a t i o n .  I f  t h a  a r t i c l e s  o f  i n c o r p o r a t i o n  o r

3 t h a  b y l a w s  1 0  p r o v i d a .  t h a . b o a r d  o f  d i r e c t o r s  way  a d o p t  b y  r a i o l u t i o o

4 a  p r o c a d u r a .  v h a r a b y  a s h a r e h o l d e r  o f  t h a  c o r p o r a t i o n  u y  c e r t i f y  i n

5 w r i t i n g  t o  t h a  c o r p o r a t i o n  t h a t  a l l  o r  a  p o r t i o n  o f  t h a  s h a r a a

6 r e g i s t a r a d  i n  t h a .  n a a a  o f  s u c h  s h a r e h o l d e r  a r a  h e l d  f o r  t h a  a c c o u n t

7 o f  a  s p a c i f l a d  p a r s o n  o r  p a r a o n a .  Tha  r a s o l u t i o n  s h a l l  s a t  f o r t h i

8 a )  T h a  c l a s s i f i c a l i o n  o f  s h a r a h o l d e r  who u y  c a r t i f y j

9 ( b )  T h a  p u r p o s a  o r  p u r p o s e s  f o r  w h i c h  t h a  c a r t i f I c a t i o n  a a y  b a

10 o a d a ;

11 ( c )  Tha  f o r n  o f  c a r t i f i c a t i o n  a n d  i n f o r e a t i o n  t o  b a  c o p t a i n e d

12 l h a r a i n ;

13 ( d )  I f  t h e  c o r t i f i c a t i o n  i s  w i t h  r a a p a c t  t o  a  r a c o r d  d a t a  o r

14 c l o s i n g  o f  t h a  s t o c k ,  t r a n s f e r  b o o k s  w i t h i n  w h i c h  t h s .  c e r t i f i c a t i o n

15 Bust b a  r a c a i v a d  b y  tha  c o r p o r a t i o n ;  a n d

1C ( a )  S u c h  o t h e r  p r o v i s i o n s  w i t h  r e s p e c t  t o  t h a  p r o c e d u r e  a s  a r a

17 d n e a e d  n e c e s s a r y  o r  d e s i r a b l e .

IB Upon  r e c e i p t  b y  t h e  c o r p o r a t i o n  o f  a  c e r t i f i c a t i o n  c o a p l y i n g  w i t h

19 t h a  p r o c e d u r e ,  t h a  p a r s o n s  s p e c i f i e d  i n  t h a  c e r t i f i c a t i o n  s h a l l  b e

20 d a a a a d ,  f o r  t h a  p u r p o s a  o r  p u r p o s e s  s a t  f o r t h  i n  t h a  c e r t i f i c a t i o n ,

21 t o  b a  t h a  h o l d e r s  o f  r e c o r d  o f  t h e  n u a b a r  o f  s h a r e s  s p a c i f l a d  i n

22 p l a c e  o f  t h e  s h a r a h o l d e r  B a k i n g  t h e  c a r t i f i c a t i o n .

23 ( 7 )  " A u t h o r i z e d  s h a r e s "  n a a n s  t h a  s h a r e s  o f  a l l  c l a s s e s  w h i c h  t h e

24 c o r p o r a t i o n  i s  a u t h o r i z e d  t o  i s s u e .

25 ( 8 )  " D u p l i c a t e  o r i g i n a l s *  a e z n s  two  c o p i e s ,  o r i g i n a l  o r

2G o t h e r w i s e ,  e a c h  w i t h  o r i g i n a l  s i g n a t u r e s ,  o r  o n e  o r i g i n a l  w i t h

27 o r i g i n a l  s i g n a t u r e s  a n d  o n e  c o p y  t h e r e o f .

28 ( 9 )  " C o n f o r m s  t o  l a w*  a s  u s e d  i n  t h i s  t i t l e  i n  c o n n e c t i o n  w i t h

29 d u t i e s  o f  t h a  s e c r e t a r y  o f  s t a t e  i n  r e v i e w i n g  d o c u m e n t s  f o r  f i l i n g

10 un de r  t h i s  t i t l e  Means the  s e c r e t a r y  o f  s t a t e  has <lnter i«in«d ths  
t t  » ^ . r t l . ,  aa l u  t u t -  w i t h  t h e  e r p W u aU t e  l e s u i l  • « .« ! •  v l  t i l l *
32 t i t l e .

33 ( 1 0 )  " E f f e c t i v e  d a t a *  n a a n s ,  i n  c o n n e c t i o n  w i t h  a  f i l i n g  n a d a  b y

34 t h a  s e c r e t a r y  o f  s t a l e ,  t h e  d a t a  w h i c h  l a  s hown  b y  a f f i x i n g  a  " f i l a d "

35 a t i n p .  o n  t h a  d o c u a a n t s .  Whan a  d o c u m e n t  i s  r a c a i v a d  f o r  f i l i n g  b y  

1C t h e  s e c r e t a r y  o f  a t a t a  i n  a  f o r n  w h i c h  c o m p i l e s  w i t h  t h a  r a q u i r a a a e l s
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1 o f  t h l u  t i t l a  a n d  w h i c h  w o u l d  a n t l i l a  t h a  d o c u m e n t  t o  b a  f i l e d

2 i m m e d i a t e l y  u p o n  r a c a l p t ,  b u t  t h a  a a c r a t a r y  o f  s t a t e ' s  a p p r o v a l  

1 a c t i o n  o c c u r i  s u b s e q u e n t  t o  t h a  d a t a  o f  r e c e i p t ,  t h a  a a c r a t a r y  o f

4 a t a t a ' a  f i l i n g  d a t a  a h a l l  r a l a t a  b a c k  t o  t h a  d a t a  o n  w h i c h  t h a

5 a a c r a t a r y  o f  a t a t a  f i r a t  r a c a i v a d  t h a  d o c u m e n t  i n  a c c a p t a b l a  f o r a .  

{ Xn a p p l i c a n t  a a y  r a q u a t t  a  a p a c i f i c  a f f a c t i v a  d a t a  n o  a o r a  t h a n

7 t h i r t y  d a y a  l a t a r  t h a n  t h a  d a t a  o f  r a c a i p t  w h i c h  n i g h t  o t h e r w i s e  b a

8 a p p l i a d  a a  t h a  a f f a c t i v a  d a t a .

9 ( 1 1 )  ’ E x e c u t e d  b y  a n  o f f i c a r  o f  t h a  c o r p o r a t i o n , *  o r  w o r d a  o f

13 a i a i l a r  i m p o r t ,  n a a n s  t h a t  a n y  d o c u a a n t  s i g n a d  b y  a u c h  p a r s o n  s h a l l

11  b a  a n d  i s  s i g n e d  b y  t h a t  p a r s o n  u n d a r  p e n a l t i e s  o f  p e r j u r y  a n d  i n  a n

12 o f f i c i a l  a n d  a u t h o r i z e d  c a p a c i t y  o n  b e h a l f  o f  t h a  c o r p o r a t i o n  o r  

1 ]  p a r s o n  s u b m i t t i n g  t h a  d o c u a e n t  w i t h  t h a  a a c r a t a r y  o f  s t a t e .

14 ( 1 2 )  *An o f f i c a r  o f  t h a  c o r p o r a t i o n *  n a a n s ,  i n  c o n n a c t i o n  w i t h

15 t h s  e x e c u t i o n  o f  d o c u a a n t a  s u b a i t t s d  f o r  f i l i n g  w i t h  t h a  s e c r e t a r y  o f  

I S  s t a t e ,  t h a  p r e s i d e n t ,  a v i c e  p r e s i d e n t ,  t h a  s e c r e t a r y  o r  t h a  

17 t r e a s u r e r  o f  t h e  c o r p o r a t i o n .

IB ( 1 3 )  ’ D i s t r i b u t i o n *  n a a n s  a  d i r e c t  o r  i n d i r e c t  t r a n s f e r  o f  a o n e y

19 o r  o t h e r  p r o p e r t y  ( e x c e p t  i t s  own s h a r e s )  o r  i n c u r r e n c e  o f

20 i n d e b t e d n e s s  b y  a  c o r p o r a t i o n  t o  o r  f o r  t h a  b e n e f i t  o f  i t s

21 s h a r a h o l d a r s  i n  r e s p e c t  o f  a n y  o f  i t s  s h a r e s .  X d i s t r i b u t i o n  n a y  b a

22  i n  t h a  f o r n  o f  a  d i v i d e n d ;  x  p u r c h a s e ,  r a d e n p t l o n ,  o r  o t h a r

23 a c q u i s i t i o n  o f  s h a r e s ;  o r  o t h a r w i s a .

24 ( 1 4 )  ' P u b l i c  c o n p a n y *  n e a n s  a  c o r p o r a t i o n  t h a t  h a s  a  c l a s s  o f

25 s h a r e s  r a g i s t a r a d  w i t h  t h e  f e d e r a l  s e c u r i t i e s  a n d  e x c h a n g e  c o m m i s s i o n  

25 p u r s u a n t  t o  s e c t i o n  12 o f  t h a  s e c u r i t i e s  e x c h a n g e  a c t  o f  1 9 3 4 ,  o r

27 s e c t i o n  B o f  t h e  i n v e s t m e n t  company  a c t  o f  1 9 4 0 ,  o r  a n y  s u c c e s s o r

28 s t a t u t e ,  a n d  t h a t  h a s  n o r a  t h a n  t h r e e  h u n d r s d  h o l d e r s  o f  r a c o r d  o f

29 i t s  s h a r e s .

30

31

PAJIT V I 11 

CONSORTIUM

32  S a c .  S OI .  S a c t i o n  2 ,  c h a p t e r  13B,  L a v s  o f  19 7 3  1 s t  a x .  s a s s .  a s

33 ame n de d  b y  s a c t i o n  1 0 ,  c h a p t e r  2 7 ,  Laws  o f  1981 a n d  RCW 4 . 2 2 . 0 2 0  a r a

34 e a c h  a n a n d a d  t o  r e a d  a s  f o l l o w s !

15 Tha  c o n t r i b u t o r y  f a u l t  o f  o n e  s p o u s e  s h a l l  n o t  b a  i m p u t e d  t o  t h a
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10.05.005 § 10.05.006 C o r p o r a t io n s  a n d  A s s o c i a t i o n s § 10.05.009

(1) out of unreserved or unrestricted earned surplus of th e  corpora­
tion; or

(2) if there is no earned surplus, out of its net profits for the fiscal 
year in which the  dividend is declared and the preceding fiscal year 
except when the corporation is insolvent as defined in AS 10.05.825; 
for purposes of th is paragraph a corporation’s debts include amounts it 
is required to distribute under 43 U.S.C. 1606(i) and 43 U.S.C. 1606(j); 
the directors may determine the net profits derived from the  exploita­
tion or liquidation of wasting assets without consideration of the 
depletion of those assets resulting from lapse of time, consumption, 
liquidation or exploitation of the assets; however, any dividends 
declared from those net profits shall be described, concurrently with 
distribution of the net profits to shareholder*, as a distribution from 
wasting assets w ithout consideration of the depletion of the  assets; for 
the purposes of this paragraph wasting assets are timber resources 
and subsurface estate. (§ 2 ch 193 SLA 1972; am § 1 ch 29 SLA 1975; 
am §§ 1 ,2  ch 68 SLA 1981)

Revisor'e notes. — In 5 2, ch. 193, 
SLA 1972, AS 10.05.005(a)(2)(B)(ii) con­
tained an erroneouE reference to "para- 
graphs (10) — (13) of this Bection." Those 
provisions appeared in an early draft of 
the bill on which this Act was based but 
were deleted in the final version. Thus the 
references to those paragraphs were de­
leted accordingly.

In 1981, minor changes were made in

(d) of this section to achieve a form 
generally consistent with that required in 
the Alaska Statutes.

Effect of amendments. — The 1981 
amendment deleted "7(i)” preceding "and 
9 of that” in subsection (a)(2)(B)(ii) and 
added subsection (d).

The 1982 amendment added subsections
(e) and (0.

Sec. 10.05.006. Sm all business investm en t co rp o ra tio n s . A 
corporation to provide small business investments through participa­
tion in the Federal Small Business Investm ent Act of 1958, 15 U.S.C. 
661 — 697, may be created under and subject to this chapter except

(1) the num ber of incorporators may not be fewer than five;
(2) the number of directors may not be fewer than five. (§ 1 ch 112 

SLA 1960)
f

Sec. 10.05.009. G eneral pow ers. A corporation may
(1) have perpetual succession by its corporate name unless a 

limited period of duration is Etated in its articles of incorporation;
(2) sue and be cued in its corporate name;
(3) adopt a corporate seal and alter it, and use it by having it or a 

facsimile of it impressed, affixed or reproduced;
(4) buy, take, receive, lease, or otherwise acquire, own, hold, 

improve, use and otherwise deal in. real or personal property or any 
interest therein, wherever situated;



5 10.05.009 A l a s k a . S t a t u t e s § 10.05.009

(5) sell, convey, mortgage, pledge, lease, exchange, transfer and 
otherwise dispose of all or any part of its property and assets;

(6) lend money to its employees other than its officers and directors, 
and otherwise assist its employees, officers ana directors;

(7) buy, take, receive, subscribe for, or otherwise acquire, own, hold, 
vote, use, employ, sell, mortgage, lend, pledge, or otherwise dispose of, 
and otherwise use and deal in  shares or other interests in, or 
obligaticns of, other domestic or foreign corporations, associations, 
partnerships or individuals, or direct or indirect obligations of the 
United States or of any other government, state, territory, govern­
m ental districts or municipality or of any instrum entality thereof;

(8) make contracts and incur liabilities, borrow money at the rates 
of in terest the corporation determines, issue notes, bonds, and other 
obligations, and secure its obligations by mortgage or pledge of all or 
any of its property, franchise and income;

(9) lend money for its corporate purposes, invest and reinvest its 
funds, and take and hold real and personal property as security for the 
paym ent of funds loaned or invested;

(10) conduct business, carry on operations, and have offices and 
exercise the powers granted by this chapter in a state, territory, 
district, or possession of the United States, or in a foreign country;

(11) elect or appoint officers and agents of the corporation and 
define their duties and fix their compensation;

(12) make and alter bylaws not inconsistent with its articles of. 
incorporation or with the laws of the state, for the adm inistration and 
regulation of the affairs of the corporation;

(13) donate for the public welfare or for charitable, scientific or 
educational purposes, and in tim e of war donate in aid of war 
activities;

(14) transact lawful business in time of war in aid of the United 
States in the prosecution of the war;

(15) [Repealed, § 2  ch 176 SLA 1970.]
(16) pay pensions and establish pension plans, pension trusts, 

profit-Bharing plans, stock bonus plans, and other incentive plans for 
its directors, officers and employees;

(17) cease its corporate activities and surrender its corporate 
franchise;

(18) have and exercise the powers of a limited or general partner or 
a joint adventurer in association with one or more persons, corpora­
tions, partnerships or associations;

(19) have and exercise lawful powers necessary to carry out the 
purposes for which the corporation is organized. (§ 4 ch 126 SLA 1957; 
am § 2 ch 176 SLA 1970) 6



§ 10.05.010 C o r p o r a t io n s  a n d  A s s o c i a t i o n s  § 10.05.010

Collateral reference. — 19 Am. Jar. 
2d, Corporations, i  952 et *eq.; 36 Ara. 
Jur. 2d, Foreign Corporations, i  126 et 
teq.

19 C.J.S., Corporations, § 933 et seq.; 
20 C J.S ., Corporations, i i  1868 — 1863.

Right of business corporation to use its 
funds or property for humanitarian pur­
poses. 3 ALR 443.

Right of corporation to engage in busi­
ness, trade or activity requiring license 
from public. 165 ALR 1098.

Power of business corporation to dor .te

to a charitable or similar institution. 39 
ALR2d 1192.

Corporation's power to enter into part­
nership or joint venture; mining partner­
ship. 60 ALR2d 917, 926.

Power of corporation to make political 
contribution or expenditure under slate 
law. 79 ALR3d 491.

Derivative actions — limited partner 
right of limited partner to maintain deriv­
ative action on behalf of partnership. 26 
ALR4th 1111. ' •

Sec. 10.05.010. Indem nifica tion  of officers, d irec to rs , em ­
ployees an d  agen ts; in su ran ce , (a) A corporation may indemnify a 
person who wao or is a party or is threatened to be made a party to a 
threatened, pending or completed action or proceeding, whether civil, 
criminal, adm inistrative or investigative (other than an action by or 
in the right of the corporation) by reason of the  fact th a t the person is 
or was a director, officer, employee or agent of the corporation, or is or 
was serving a t the  request of the corporation as a director, officer, 
employee or agent of another corporation, partnership, joint venture, 
tru s t or other enterprise, against expenses (including attorney fees), 
judgm ents, fines and amounts paid in settlem ent actually and 
reasonably incurred in connection with the action or proceeding if the 
perBon acted in good faith and in a m anner the person reasonably 
believed to be in or not opposed to the best interests of the corporation, 
and, with respect to a criminal action or proceeding, had no 
reasonable cause to believe the conduct was unlawful. The term ina­
tion of an action or proceeding by judgm ent, order, settlement, 
conviction, or upon a plea of nolo contendere or its equivalent, does 
not, of itself, create a presumption th a t the person did not act in good 
faith and in a m anner which the person reasonably believed to be in or 
not opposed to the  best interests of the corporation, and, with respect 
to a criminal action or proceeding, had reasonable cause to believe 
th a t the conduct was unlawful.

(b) A corporation may indemnify a person who was or is a party or 
is threatened to be made a party to a threatened, pending or 
completed action by or in the right of the corporation to procure a 
judgm ent in its favor by reason of the fact th a t the person is or was a 
director, officer, employee or agent of the corporation, or is or was 
serving a t the request of the corporation as a  director, officer, 
employee or agent of another corporation, partnership, joint venture, 
tru s t or other enterprise against expenses (including attorney f«*») 
actually and reasonably incurred in connection with the defense or 
settlem ent of the action if the person acted in good faith and in a 
m anner the person reasonably believed to be in or not opposed to the 
best interests of the corporation. However, indemnification may not be



5 10.05.010 A l a s k a  S t a t u t e s § 10.05.010

made in respect c f  claim, issue or m atter as to which the person 
has been adjudged to be liable, for negligence or misconduct in the 
performance of a 'Utiiy to the corporation except to the extent th a t the 
court in which th** action wa6 brought determines upon application 
that, despite the adjudication of liability, in view of all the circum­
stances of the c*1** the person is fairly and reasonably entitled to 
indemnity for thA -expenses which the court considers proper.

(c) To the extA*°t th a t a director, officer, employee or agent of a 
corporation has h*>en successful on the merits or otherwise in defense 
of an action or pr't-oeeding referred to in (a) or (b) of this section, or in 
defense of any issue or m atter in such an action or proceeding, 
th a t person shaf- he indemnified against expenses (including attorney 
fees) actually an«< reasonably incurred in connection with it.

(d) Indem nification under (a) or (b) of this Bection (unless ordered 
by a court) shall he made by the corporation only bb authorized in the 
specific case x a  determination th a t indemnification of the 
director, officer, employee or agent is proper in the circumstances 
because th a t person has m et the applicable standard of conduct set out 
in (a) and (b) of th is  section. This determination shall be made

(1) by the h^/ard of directors by a majority vote of a quorum 
consisting of d irectors who were not parties to the action or proceed­
ing, or

(2) if such a quorum is not obtainable, or, even if obtainable a 
quorum of d isin terested directors so directs, by independent legal 
counsel in a wTftten opinion, or

(3) by the stockholders.
(e) Expenses incurred in defending a civil or criminal action or 

proceeding m ay  be P&id by the corporation in advance of the final 
disposition of the action or proceeding as authorized by the board of 
directors in tb*  specific case upon receipt of an undertaking by or on 
behalf of the director, officer, employee or agent to repay the amount 
unless it is u ltim ately  determined tha t the person is entitled to be 
indemnified by t b e corporation as authorized in this section.

(0 The indemnification provided by this section is not exclusive of 
any other rig h ts  to which those seeking indemnification may be 
entitled under any bylaw, agreement, vote of stockholders or disinter­
ested director* or otherwise, both as to action in an official capacity 
and as to action in another capacity while holding the office, and 
continues ba to a person who has ceased to be a director, officer, 
employee or agent, and inures to the benefit of the heirs, executors 
and adm inistrators of such a person.
• (g) A corporation may purchase and m aintain insurance on behalf 
of a person who is or was a director, officer, employee or agent of the 
corporation, or is or was serving at the request of the corporation a6 a 
director, officar, employee or agent of another corporation, partner­
ship, joint venture, tru st or other enterprise against any liability

8



§ 10.05.012 C o r p o r a t io n s  a n d  A s s o c ia t io n s  5 10.05.015asserted against him and incurred by the person in such a capacity, or arising out of the person’6 status bb  Buch, whether or not the corporation would have the power to indemnify the person against the liability under the provisions of this section. (§ 1 ch 176 SL A  1970)S e c . 10.05.012. R ig h t o f co rp o ratio n  to a cq u ire  and dispose of its sh ares. A  corporation' may buy, take, receive, or otherwise acquire, hold, own, pledge, transfer or otherwise dispose of its own shares. Purchase by a corporation of its own shares, whether direct or indirect, may be made only to the extent that earned surplus is available '  x  the purchase, and i f  the articles of incorporation permit or with the affirmative vote of the holders of at least two-thirds of all shares entitled to vote thereon, to the extent of capital surplus available therefor, and subject to the following additional limitations.(1) A  purchase may not he made when the corporation is insolvent or when the purchase would render the corporation insolvent.(2) To the extent that earned surplus or capital surplus is the measure of the right of the corporation to purchase its shares, the surplus shall be restricted as long as the shares are held as treasury shares. Upon the disposition or cancellation of these treasury shares the restriction is removed pro tanto. (§ 5 ch 126 S L A  1957)
Collateral references. — 18 Am. Jur. shares after formation of corporation. 72 

2d, Corporations, § 208etseq. ALR 355.
18 C J.S., Corporations, § 192 et seq. Statutory requirements respecting iasu*
Soliciting subscriptions to or selling ance of corporate stock as applicable to

corporate stock as doing business within forejgn corporation. 8 ALR2d 1185. 
state. 35 ALR 625. Duty and liability of closely held corpo-

Accounting by promoter for proceeds of ration, its directors, officers, or majority
sales of stock issued to him. 43 ALR 1363. u . a’ . ‘ . 3~ ^  stockholders, in acquiring stock of minor*

Bankruptcy or insol vency of corporation 8hareholder. 7 ALR3d 500.
as affecting its executory contract for the v, , - ,
sale of its o wn stock. 46 ALR 1172. Construction and operation of statute

Responsibility of corporation for mis* a c t i n g  corporation s right to purchase 
statements by officer or employee to in* *** own 10 purchase from surplus. 61
duce or influence purchase of slock. 66 ALR3d 1049.
ALR 1450. Restrictions on transfer of corporate

Liability of promoters for fraud or mis- stock rs applicable to testamentary dispo-
representation to persons subscribing for sitions thereof. 61 ALR3d 1090.S e c . 10.05.015. L im itatio n s on p u rch a se  o f  sh ares n ot a p p lica ­b le  for ce rta in  pu rp oses. Notwithstanding the limitations contained in A S 10.05.012, a corporation may purchase or otherwise acquire its shares to(1) elim inate fractional shares;(2) collect or compromise indebtedness to the corporation;(3) pay a dissenting shareholder entitled to payment for shares under this chapter;

9
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IF YOU’RE 
SITTING ON A BOARD 

YOU COULD BE 
A SITTING DUCK.

Some practical solutions to 
the D&O liability problem from Peat Mar wick.
An interview with Larry D. Horner, 
Chairman and Chief Executive, 
PeatMarwick

Q
Mr. Horner, is D&O liability 
a real problem or has it been 
manufactured?A It’s a real problem. We just completed surveying 7,000 C E O ’s, directors, an 1 heads of organizations-public private, and not-for-profit. We :overed the business community a id the response was overwhi Im ing- D& O liability is a ma'or concern. Nine out of ten people indicated that it is a crisis or may grow into one.
Q

An accounting firm  seems an 
unlikely candidate to tackle 
the D&O liability issue. Why is 

Peat Marwick involved?A Because of our concern over how debilitating D & O  liability could be to American businesses. The voice o f the outside director is vital to every organization. With so much attention on the litigation explosion and its impact on the availability and cost of insurance, I think we’re losing sight of the biggerpicture: what is happening

to the quality o f corporate governance. Directors feel like sitting ducks. More and more, outstanding candidates are turning down Board offers rather than risk the exposure. If  this continues, we’re all in big trouble. That’s what prompted us to establish the CEO/Peat Marwick Panel* on D & O  Liability Reform in concert with several national organizations last fall.
Q

What short-term solutions are 
you proposing?A  We’re working in several areas. First, we believe the best elements o f the recent reforms in Delaware, Indiana and Connecticut should serve as model state legislation. We’re also asking Peat Marwick partners to work with local business leaders and form coalitions at the state level.Lastly, the Panel intends to investigate the need fora 

Director's Charter that clearly defines duties, ethics and the scope of Board members’ responsibilities.
Q

 Do you see a need for legal 
reforms, as well?

A  I ’ve long felt that joint and several liability has been grossly abused. It’s now primarily a tactic for chasing down the deepest pockets, rather than a mean s o f redressing the party actually responsible for negligence. The majority of executives we surveyed also felt that reforming joint and several liability is necessary, as is capping liability awards and limiting contingency fees for attorneys.
Q

 Can you recommend any 
immediate measures for  

Board members?A  Yes. First, keep the information flowing from management to the Boardroom. Stay well-advised and don’t hesitate to bring in outside consultants on the D & O  liability problem. Form additional Board committees. And, most importantly, get involved with local business coalitions.Because, frankly, local initiatives are the principal way to bring about fundamental reform to a system that has let D & O  liability become a national concern.
ISPEAT 

MARWICK
'C EO .Peai Marwick Panel: 345 Park Avenue, New York, NY 10I54.

Me- ibersinclude: National A ssociationofC orporate Directors • American Association o f M useums • American Symphony O rchestra League 
Association o f Governing Boards o f Universities and Colleges • Independent Sector * Public Risk and Insurance Management Association
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re directors of large U.S. corporations concerned about their ability to make the right decisions in their work on the board? What do they think about foreign trade pres­sures, intense merger and acquisition activity, and access to capital markets'1 As directors, how do they deal with increased personal liability? Do they foresee problems recruiting quali­fied board candidates in the future?These and other issues critical to the future of business in America were explored in a nationwide survey of corporate directors conducted by Touche Ross in the fall of 1986. More than 1,100 directors participated in the survey; nearly three- quarters of them serve on boards of companies with annual sales (or the equivalent in assets) of $1 billion dollars or more, and 81 percent have more than five years of board experience.
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11 i»n r*4 n ►o* lrn in r>  ■  \U lii la  Violf* r t f  /^ iran tn ro  pon fn ro irtnDirectors’ Issues ■ - " ■  While half of the directors say foreign •  Almor- one-third ofthe directors sur- ttnde has adversely affected earnings o f _ *veyed say they have considered retiringfrom their boards because of the increased liability to which they are exposed. . .■ Ninety-three percent of the directors polled believe increased liability will make it more difficult to recruit talented, experienced people to serve on boards in the future.■ Mote than 80 percent of t’ie directors surveyed believe today’s directors, in general, are more effective than they were twenty years ago.
Corporate and Economic Issuesw Nearly half the directors surveyed believe merger and acquisition activity has hurt the U.S. economy. Neverthe­less, when the survey was conducted in September and October of 198 ~ some 45 percent of the directors polled believed that merger and acquisition activity would remain at the same L  el, and 27 percent said it would increase, over the next twelve months.

companies of which they are a board member, the large majority of all direc- ' i  tors polled do not think Congress should pass legislation to protect U.S. business from foreign competition. '.■>£
, - v■ Eighty-one percent of the directors polled do not believe that, over the next ,5  '' year, Third World debt will have an ; , 7 j adverse effect on the balance sheets of .. 7.j companies where they serve on the • .7 ;board.

.■ Almost one-third of the directors sur- jveyed think the bankruptcy rate for com- r-• . panies with sales of $1 billion or more ■ 7 ''.will increase in the coming year. . .■ Directors divide evenly in their opinion on whether corporate America’s invest- ' ment in capital equipment will increase, decrease, or continue at the same level in j the next twelve months. However, 77 per- / :  „  j cent believe investment in capital plant 7; >\ 'V, will decrease or remain the same. The 7 1- L.; j vast majority agree that corporateAmerica will increase its investments in *;>• •*; technology and in research and develop- .77 ment in the next year. . ' ' i\ v ’ / .  .1'* .*!• . -: fi'/.ji.v., . • . ' . » -• : • • . ! ’ ,*•:'*
• t -  . .  .  • . * .*  • ** ’ .• . • ‘
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Most survey participants are highly experienced board direc­tors who serve major U.S. cor­porations: 71 percent of the respondents serve on at least one board of a business whose annual sales equal or exceed SI billion: 76 percent serve on more than one board; and 58 percent have tea or more years of board experience.

Participants in the Survey1 he directors surveyed serve on a wide diversity of boards of large businesses and industries: 71 percent serve on at least one board of a business that has annual sales of SI billion (or the equivalent in assets) or more; 41 percent serve on at least one board of a company that has annual sales of $500 million to S999 million; and 45 percent serve on at least one board of a business that has annual sales of under $500 million.

O f the directors surveyed. 24 percent serve on one board only; 26 percent serve on two boards; 21 percent serve on three boards;13 percent serve on four boards; and 16 per­cent serve on five or more boards. Thus, most participants in the survey have exten­sive board experience.Th: iact is supported by the amount of time the respondents have served as direc­tors: less than one-fifth of the respondents have been directors for less than five years; 23 percent have five to nine years of
Industries Served by Survey Respondents
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Nearly three-quarters of the directors surveyed are officers of one or more companies where they serve on the board. Of those who are outside direc­tors. 88 percent were recruited by the chief executive officer.

experience; 23 percent have ten to fourteen years of experience; 15 percent have served as board members for fifteen to nineteen years; and 20 percent have served for twenty years or more. Eighty-one percent of the total respondents have at least five years of board experience, and 58 percent have served ten or more years. The majority of respondents, then, are widely experienced board directors who serve large U.S. businesses.Nearly three-quarters of the respondents are officers of one or more companies where they serve on the board:26% are Chief Executive Officers 9% are Chief Operating Officers 9% are Chief Financial Officers 6% are Executive Vice Presidents 9% are Senior Vice Presidents or Vice Presidents 4% are Chairmen 4% are Vice Chairmen 6% are Presidents, Legal Counsels, Secretaries, and other officers.

Eighty-eight percent of the outside direc­tors were recruited by the chief executive officer; 7 percent by another officer of the company; 4 percent by an executive search firm; and 10 percent by others.Twenty-three percent of the respondents are officers or retired officers of other companies, and 20 percent have special business experience or skills. Only 2 percent represent a special, external constituency.Internal directors serving their board(s) tend to have the least board experience— both in number of years served and in number of boards served on. Predictably, the more years directors have served, the more likely they are to be officers or retired officers of another company, or to have special business-related experience or skills. However, directors who have served on a board for twenty years or more are three times more likely to be major stock­holders of the company(ies) served than directors serving less than twenty years.
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Some 93 percent of the direc­tors surveyed believe that increased directors’ liabilities will make it more difficult to recruit talented, experienced people in the future. The direc­tors imply, then, that increased liability will create boards whose members will be less qualified or less effective than today’s.

Ninety percent of the directors surveyed serve on board committees, and most serve on a number of these committees. Predict­ably, those who do not serve on commit­tees have less than five years o f  board experience or serve on only one board. Directors who are officers o f at least one company on whose board they serve are most likely to sit on the executive commit­tee (64 percent), followed by thf compen­sation committee (43 percent), '  he audit committee (40 percent), and the budget committee (11 percent). Thirteen percent of these directors serve on no board committees.Outside directors—defined here as direc­tors who are not officers of any company on whose board they serve—are most likely to serve on the audit committee (75 percent), followed by the compensation committee (63 percent), the executive committee (58 percent), and the budget c )mmittee (8 percent). Only 2 percent of these directors serve on no board committees.Forty percent of the directors w ho are not officers of any company on whose board they serve sit on other committees, as do 25 percent of those directors who are officers of at least one company on whose board they serve. These committees include the nominating, contribution, social responsibility, public policy, and foundation committees.The Challenge of Increased LiabilityOne-third of the directors surveyed say they have considered ret i ring-Sham one or more of their board seats because o f  the increased liabilities to which they are exposed. In fact, the longer that directors have served on boards, the more likely they arc to think of retiring because o f increased liabilities. Only 16 percent of all the direc­tors polled who have less than five years of board experience think of retiring, while the percentage more than doubles for directors who have five or more years of experience.While 41 percent of the directors who arc not officers of any company where they serve on the board have considered retiring because of increased liability, 36 percent of CEOs also say they have considered doing

so. Some 36 percent of committee mem­bers, regardless of the committee(s) on which they serve, have considered retiring, while only 16 percent of non-committee members of the board have considered doing so. Thus, directors who have the least experience as measured by length o f  time served, and those who are not involved with board committees are the least concerned about increased liabilities.Given the pace of change affecting the business community and the responsibili­ties of corporate directors, 35 percent feel only “somewhat confident" in exercising their responsibilities as a director and 4 per­cent feel “ unsure.” Overall, 62 percent of board members feel “confident." C E O s feel more confident than any other board members, with 66 percent saying so. Fifty- nine percent of CFOs express confidence in today’s board environment, as do 60 percent of the other officers who serve on boards and 60 percent of those directors who are not officers of any companies where they serve on the board. The least confident in exercising their responsibilities are board members who serve on no board committees and who have, perhaps, the least “ hands-on”  experience.Although the less-experienced directors worry the least about increased liabilities, it is not really a contradiction that they are the least confident in dealing with board mat­ters. The survey results imply that, while they are aware that they lack knowledge o f areas which are brought before the board, they may not be aware—precisely because they know less—of the extent to which increas i directors’ liabilities can affect them.



Interestingly, 90 p e r c e n t  of the 
outside directors s u r v e y e d  who 
are not officers of a n y  com pany 
where they serve on t h e  board 
were recruited by the c h ie f  
executive officer— yet only 
28 percent believe th e y  have  
great influence on the  chie f 
executive officer.

An overwhelming 93 percent o f  the direc­tors surveyed believe that increased liabil­ity will make it more difficult to recruit (alented, experienced people in the future. This percentage holds for all directors, regardless of length of board service, their involvement in committee work, and whether they are officers of any company on whose board they serve. Do the find­ings imply that increased liability will create boards whose members will be less qualified or less effective than current board members?A great majority of the directors surveyed (83 percent) believe that today’s directors are more effective than those o f twenty years ago. Eighty-five percent o f  the direc­tors serving on boards for twenty or more years (and who can, therefore, compare their earlier experience to their present experience), and 86 percent of the direc­tors servhg on three or more boards, find today’s directors more effective than do those serving on fewer boards and with fewer years of experience.
Directors’ Influence on T h e i r  B o a rd (s)When asked how much influence they have on their board(s), 39 percent of the respond­ents say their influence is great. Sixty per­cent claim moderate influence, and only 6 percent believe their influence is small. These responses and percentages hold true for both internal and outside directors.Directors with less than five years of board experience and directors who sit on only one board feel they have the least influence. The more boards that directors serve on, the greater they believe their influence to be: 54 percent of directors serving on more than five boards say their influence is great, the largest percentage of all directors surveyed to say so. Directors who have served on a board(s) for twenty years or more arc also likely (44 percent) to think they have great influence.

The directors’ responses also reflect the particular board committees on which they serve. Fifty-two percent of directors serv­ing on the budget committee believe their influence on the board is great, as do 47 per­cent of those who sit on the compensation committee, 43 percent of those on the executive committee, 38 percent of audit committee members, and 36 percent who serve on other committees. Nearly 20 per­cent of directors who do not serve on any committees say their influence is small.
Directors’ Influence on tho 
Chief Executive OfficerWhile 90 percent of the directors who are not officers of any company on whose board they serve were recruited by C E O s , only 28 percent believe they have great influence on the CEO(s). Directors serv­ing on more than five boards feel they have the greatest influence (35 percent), fol­lowed by or including those who sit on board committees. Twenty-nine percent o f the directors serving on compensation committees feel they have great influence on the CEO, followed by those serving on the audit committee (28 percent), the budget committee (27 percent), and the executive committee (24 percent).



§ 10.05.252 A l a s k a  S t a t u t e s § 10.05.255(3) a specific description of the nature of the relationship between the surviving or controlling corporation and its alien affiliate. (§ 2 ch 145 SL A  1975; am § 4 ch 123 SLA  1980)A rticle  2. Form ation o f C orporations.
Section Section
252. Incorporators 261. Effect of issuance of certificate of
255. Articles of incorporation incorporation
258. Filing of articles of incorporation 267. Organization meeting of directors 

and statement of codes

Collateral references. — 18 Am. Jur. 
2d, Corporations, § 24 et seq.

18 C.J.S., Corporations, § 23 et seq.

Se c . 10.05.252. Incorporators. One or more natural persons at least 19 years of age may act as incorporators of a corporation by signing, verifying and delivering in duplicate to the commissioner articles of incorporation for the corporation. (§ 47 ch 126 SL A  1957; am § 4 ch 245 SL A  1970; am § 6 ch 170 SL A  1976)Se c . 10.05.255. A rticles o f incorporation , (a) The articles of incorporation shall set forth(1) the name of the corporation;(2) the period of duration, which may be perpetual;(3) the purpose or purposes for which the corporation is organized;(4) the aggregate number of shares which the corporation may issue; i f  the shares consist of one class, the par value of each share, or a statement that all shares are without par value; or, if  the shares are to be divided into classes, the number of shares of each class, and a statement of the par value of the shares of each class or that the shares are without par value;(5) if  the shares are to be divided into classes, the designation of each class and a statement of the preferences, limitations and relative rights of the shares of each class;(6) i f  the corporation is to issue the shares of a preferred or special class in series, the designation of each series and a statement of the variations in the relative rights and preferences between series insofar as fixed in the articles of incorporation, and a statement of authority to be vested in the board of directors to establish series and fix and determine the variations in the relative rights and preferences between series;(7) [Repealed, $ 7 ch 192 SLA 1972.]
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(8) any provision limiting or denying to shareholders the preemp­tive right to acquire additional or treasury shares of the corporation;(9) any provision, not inconsistent with law, which the incorpora­tors elect to set forth in the articles of incorporation for the regulation of the internal affairs of the corporation, including a provision which, under this chapter, is required or permitted to be set out in the bylaws;(10) the address of its initial registered office, and the name of its initial registered agent at that address;(11) the number of directors constituting the initial board of directors and the names and addresses of the persons who are to serve as directors until the first annual meeting of shareholders or until their successors are elected and qualify;(12) the name and address of each incorporator;(13) the name and address of each alien affiliate.(b) It is not n e c e s s a r y  to set forth in the articles of incorporation any of the corporate powers enumerated in this chapter. (§ 48 ch 126SLA  1957; am §§ 4, 5 ch 70 SL A  1964; am § 7 ch 192 SL A  1972; am§ 3 ch 145 SL A  1975; am § 5 ch 123 SL A  1980)
Collateral references. — Conclusive­

ness of charter as regards character, kind, 
or purposes of corporation. 119 ALR 1012.S e c . 10.05.258. F ilin g  o f  articles o f incorporation and state­m ent o f codes, (a) Duplicate originals of the articles of incorporation shall be delivered to the commissioner. Upon finding that the articles of incorporation conform to law, the commissioner shall, when all fees prescribed by this chapter have been paid,(1) endorse on each duplicate original the word "filed,” and the date of the filing;(2) file one duplicate original in the commissioner’s office;(3) issue a certificate of incorporation and affix the other duplicate original to it.(b) The certificate of incorporation, together with the duplicate original of the article of incorporation affixed by the commissioner, shall be returned to the incorporators or their representative.(o) An incorporator presenting articles of incorporation under this section shall deliver, with the articles, a separate statement of the codes, from the identification code established under A S 10.05.799, which most closely describe the activities in which the corporation will initially engage. (§ 49 ch 126 SL A  1957; am § 6 ch 123 SLA  1980)

§ 10.05.258 C o r p o r a t io n s  a n d  A s s o c ia t io n s  § 10.05.258
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On T h u r s d a y ,  F e b r u a r y  18, t h e  S e n a t e  J u d i c i a r v  
C o m m i t t r g /  w i l l  r e v i s i t  SB 343 —  a b i l l  t h a t  w o u l d  alJ jv j 
c o r p o r a t i o n s ,  w i t h  s h a r e h o l d e r  a p p r o v a l ,  to l i m i t  t h e i r  
d i r e c t o r s '  l i a b i l i t y  for s i m p l e  n e g l i g e n c e .  O n  b e h a l f  of 
S e a l a s k a ,  I w a n t e d  to e x p l a i n  the p u r p o s e  o f  a n  a m e n d m e n t  to 
SB 343 t h a t  w i l l  b e  c o n s i d e r e d  b y  t h e  C o m m i t t e e  in the f o r m  
of  a p r o p o s e d  C o m m i t t e e  S u b s t i t u t e .  T h a t  a m e n d m e n t  w o u l d  
a l l o w  c o r p o r a t i o n s  f o r m e d  u n d e r  t h e  A l a s k a  N a t i v e  C l a i m s  
S e t t l e m e n t  A c t  to  a m e n d  t h e i r  a r t i c l e s  o f  i n c o r p o r a t i o n  w i t h  
r e s p e c t  to d i r e c t o r s '  l i a b i l i t y  b y  a m a j o r i t y  s h a r e h o l d e r s '  
v o t e ,  r a t h e r  t h a n  the t w o - t h i r d s  v o t e  o t h e r w i s e  r e q u i r e d .

T h e r e  a r e  fo u r  s o u n d  p u b l i c  p o l i c y  r e a s o n s  for 
a d o p t i n g  t h e  a m e n d m e n t .  T h e  p r o p o s a l  d o e s  n o t  r e p r e s e n t  a 
" s p e c i a l  d e a l "  for A l a s k a  N a t i v e s ;  r a t her, it recocrrizes 
t h a t  t h e r e  a r e  so m e  f u n d a m e n t a l  d i f f e r e n c e s  b e t w e e n  A N C S A  
c o r p o r a t i o n s  o n  t h e  o n e  hand, and g e n e r a l  A l a s k a  b u s i n e s s  
c o r p o r a t i o n s  o n  the other, th a t  m u s t  be a d d r e s s e d  if the 
l e g i s l a t i o n  is to a c h i e v e  its i n t e n d e d  goal. T h e s e  c o n s i d­
e r a t i o n s  i n c l u d e :

1. V i r t u a l l y  all A l a s k a  c o r p o r a t i o n s  h a v e  o n l y  a 
h a n d f u l  o f  s h a r e h o l d e r s .  Indeed, in a t y p i c a l  s i t u a t i o n  the



B i r c h .  H o r t o n . B it t n e r . P e s t i n c e r  a n d  A n d e r s o n
A  P R O F E S S I O N A L  T ^ R P O R A T l O N F e b r u a r y  17, 1988

P a g e  2

o n l y  s h a r e h o l d e r s  w i l l  be the d i r e c t o r s  t h e m s e l v e s .  A s  a 
r e s u l t ,  o b t a i n i n g  a s u p e r - m a j o r i t y  (or e v e n  u n a n i m i t y )  on 
t h i s  i s s u e  a m o n g  s h a r e h o l d e r s  w o u l d  be an ea-^y task. 
T y p i c a l  o f  o t h e r  r e g i o n a l  c o r p o r a t i o n s ,  h o w e v e r ,  S e a l a s k a
h a s  1 6 , 0 0 0  s h a r e h o l d e r s  —  s p r e a d  f r o m  s o u t h c e n t r a l  A l a s k a  
to the l o w e r  48. It is h a r d  e n o u g h  for c o r p o r a t i o n s  w i t h  
s u c h  d i s p e r s e d  o w n e r s h i p  to o b t a i n  a q u o r u m ;  o b t a i n i n g  a 
t w o - t h i r d s  v o t e  on a n y  m a t t e r  —  no m a t t e r  h o w  n o n -
c o n t r o v e r s i a l  —  is a v i r t u a l  i m p o s s i b i l i t y ;

2. N o r m a l l y ,  a c o r p o r a t i o n ' s  d i r e c t o r s  h o l d  l a r g e  
(and o f t e n  c o n t r o l l i n g )  b l o c k s  of  s h a r e s  in t h e  c o m p a n y .  As 
a r e s u l t ,  t h e y  s t a n d  to r e a l i z e  s u b s t a n t i a l  a n d  d i r e c t  
p r o f i t s  f r o m  t h e  c o r p o r a t i o n ' s  b u s i n e s s  a c t i v i t i e s .  T h i s
p r o s p e c t  of  l a r g e  p e r s o n a l  g a i n  c o m p e n s a t e s  for t h e  r i s k  o f  
l i a b i l i t y  t h a t  a d i r e c t o r  m i g h t  s u f f e r ,  a n d  m a k e s  t h a t  
p o t e n t i a l  for l i a b i l i t y  s e e m  e q u i t a b l e .  N a t i v e  c o r p o r a t i o n  
d i r e c t o r s ,  h o w e v e r ,  h a v e  n o  p r o s p e c t  o f  d i r e c t  a n d  s u b s t a n­
ti a l  e c o n o m i c  g a in. T h e y  h o l d  n o  m o r e  sha r e s  t h a n  a n y  
s h a r e h o l d e r ;  and, as a r e s u l t ,  d i r e c t o r s h i p  o n  a N a t i v e  
c o r p o r a t i o n  is o f t e n  v i e w e d  m o r e  as a f o r m  of  c o m m u n i t y  
s e r v i c e  t h a n  as an  a v e n u e  o f  p e r s o n a l  e n r i c h m e n t .  T h e
e q u i t a b l e  symmetry o f  g a i n  o n  t h e  u p s i d e ,  a n d  e x p o s u r e  on 
t h e  d o w n s i d e ,  d o e s n ' t  e x i s t  in t h e  N a t i v e  c o r p o r a t e  c o n t e x t ,  
a n d  d i r e c t o r  l i a b i l i t y  l e g i s l a t i o n  o u g h t  to r e c o g n i z e  this 
s u b s t a n t i a l  d i f f e r e n c e ;

3. In t h e  n o r m a l  b u s i n e s s  s e t t i n g ,  v e n t u r e r s  
v o l u n t a r i l y  e m b a r k  u p o n  t h e  c o r p o r a t e  f o r m  in t h e  e x p e c t a­
ti o n  of gain. T h e y  v o l u n t a r i l y  a s s u m e  t h e  risk, a n d  t h e y  
ar e  u s u a l l y  f a m i l i a r  w i t h  t h e  s t a n d a r d  o f  c a r e  d e m a n d e d  of 
b u s i n e s s  men. A l a s k a ' s  N a t i v e s ,  o n  t h e  o t h e r  h a n d ,  h a d  the 
c o r p o r a t e  f o r m  i m p o s e d  u p o n  t h e m  b y  C o n g r e s s . T h e y  w e r e  
t o l d  to a d m i n i s t e r  t h e i r  l a n d s  t h r o u g h  a b u s i n e s s  o r g a n i­
za t i o n  w i t h  w h i c h  —  p a r t i c u l a r l y  at the v i l l a g e  l e v e l  —  
t h e y  w e r e  u n f a m i l i a r .  H a d  the l a n d s  b e e n  a d m i n i s t e r e d  
t h r o u g h  the Tr i b e ,  t h e s e  s a m e  N a t i v e  l e a d e r s  w o u l d  h a v e  
p e r f o r m e d  e s s e n t i a l l y  the s a m e  f u n c t i o n s  u n d e r  the c l o a k  of 
T r i b a l  i m m u n i t y .  M o r e o v e r ,  t h e y  a r e  not, b y  a n d  large, 
f a m i l i a r  w i t h  t h e  l a t e s t  N e w  Y o r k  C o u r t  o f  A p p e a l s  c a s e s  
d e f i n i n g  p e r m i s s i b l e  d i r e c t o r  c o n d u c t .  It is p e r f e c t l y  
p r o p e r  for the s t a t e  to b e  a b i t  s e n s i t i v e  in i m p o s i n g  
p e r s o n a l  l i a b i l i t y  for a d m i n i s t e r i n g  land e n t i t l e m e n t s  
t h r o u g h  a f o r m  t h a t  is u n f a m i l i a r  and, to a l a r g e  e x t e n t ,  
i n v o l u n t a r i l y ;  a n d
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4. T h e  p u r p o s e  o f  the l e g i s l a t i o n  is to e n c o u r a g e
t h e  f o r m a t i o n  o f  n e w  c o r p o r a t i o n s  in A l a s k a .  F o r  n e w  
c o r p o r a t e  v e n t u r e s ,  a l i a b i l i t y  p r o v i s i o n  w i l l  b e  i n s e r t e d  
in the i n i t i a l  a r t i c l e s  of i n c o r p o r a t i o n .  S h a r e h o l d e r s  
w i l l ,  q u i t e  f r a n k l y ,  n e v e r  r e a d  t h o s e  a r t i c l e s .  I w i l l  
c o n f e s s  to  n e v e r  h a v i r g  r e v i e w e d  the a r t i c l e s  o f  i n c o r p o r a­
t i o n  o f  a n y  c o m p a n y  ;.n w h i c h  I h a v e  p u r c h a s e d  stock. If, 
h o w e v e r ,  I r e c e i v e  a p r o x y  s o l i c i t a t i o n  f r o m  a c o m p a n y  in 
w h i c h  I o w n  s h a res, a s k i n g  m e  to a c c e p t  l i m i t e d  d i r e c t o r  
l i a b i l i t y ,  I w o u l d  p r o b a b l y  g i v e  t h e  m a t t e r  so m e  s c r u t i n y .  
T h e  po i n t ,  of  c o u r s e ,  is t h a t  e v e n  m a j o r i t y  s h a r e h o l d e r  
a p p r o v a l  for e x i s t i n g  c o r p o r a t i o n s  w i l l  r e s u l t  in s u b s t a n­
t i a l l y  b r o a d e r  s c r u t i n y  t h a n  t h a t  a t t e n d a n t  t h e  f o r m a t i o n  o f  
n e w  c o m p a n i e s .

t e e  w i l l  be on  f i r m  f o o t i n g  in c o n c l u d i n g  t h a t  t h e  s o u n d  
p h i l o s o p h y  b e h i n d  SB 343 w o u l d  be  b e t t e r  s e r v e d  b y  a c k n o w l­
e d g i n g  i m p o r t a n t  d i f f e r e n c e s  b e t w e e n  A N C S A  a n d  o t h e r  b u s i­
ne s s  c o r p o r a t i o n s .  If I c a n  be  o f  a n y  f u r t h e r  a s s i s t a n c e ,  
o r  if y o u  h a v e  a n y  r e s e r v a t i o n s  a b o u t  S e a l a s k a * s  a m e n d m e n t ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  call.

F o r  t h e s e  r e a s o n s ,  I b e l i e v e  t h e  J u d i c i a r y  C o m m i t -

S i n c e r e l y ,

BIRCH, H O R T O N ,  B I T T N E R  
f E S T I N G E R  & A N D E R S O N

J K T / j r m

. T i l l i n g h a s t
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M E M O R A N D U M
To: T h e  S e n a t e  J u d i c i a r y  C o m m i t t e e

A t t e n t i o n :  F r a n k  H o m a n

From: S e a l a s k a  C o r p o r a t i o n

Re: S B  343
" An A c t  R e l a t i n g  t o  t h e  L i a b i l i t y  o f  D i r e c t o r s  of 
C o r p o r a t i o n s . "

Date: F e b r u a r y  9, 1988

By  t r a n s m i t t a l  o f  F e b r u a r y  8, 1988 S e a l a s k a  C o r p o r a t i o n  
s u g g e s t e d  l a n g u a g e  w h i c h  w o u l d  h a v e  a m e n d e d  A S  1 0 . 0 5 . 0 0 5  in 
o r d e r  t o  f a c i l i t a t e  a p p l i c a t i o n  o f  t h e  p r o v i s i o n s  o f  S B  343 
t o  N a t i v e  c o r p o r a t i o n s .  T h e  f o l l o w i n g  l a n g a u g e  w o u l d  a l s o  
a m e n d  s e c t i o n  .005, b u t  r a t h e r  t h a n  p e r m i t t i n g  t h e  p r o v i s i o n  
t o  b e  e n a c t e d  b y  t h e  c o r p o r a t i o n ' s  b o a r d  o f  d i r e c t o r s  as  a 
b y l a w  a m e n d m e n t ,  w o u l d  r e q u i r e  s h a r e h o l d e r  c o n s e n t  t h r o u g h  
a m e n d m e n t  t o  t h e  a r t i c l e s  of  i n c o r p o r a t i o n .  B e c a u s e  o f  t h e  
u n i q u e  c i r c u m s t a n c e s  o f  A l a s k a  N a t i v e  c o r p o r a t i o n s ,  h o w e v e r ,  
t h e  n o r m a l  s u p e r m a j o r i t y  r e q u i r e m e n t  f o r  a m e n d i n g  a r t i c l e s  of 
i n c o r p o r a t i o n  w o u l d  b e  r e d u c e d  t o  a s i m p l e  m a j o r i t y  of  t h e  
s h a r e s  p r e s e n t  a n d  e n t i t l e d  t o  v o t e  a t  a m e e t i n g ,  w h e r e  a 
q u o r u m  is e s t a b l i s h e d .  T h e  s u g g e s t e d  a l t e r n a t i v e  l a n g a u g e  is 
as f o llows:

* S e c t i o n  3. A S  1 0 . 0 5 . 0 0 5  is a m e n d e d  b y  a d d i n g  a n e w  

s u b s e c t i o n  t o  read:

(d) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  A S  1 0 . 0 5 . 2 5 5 ( c )  

a n d  (d) , a n d  A S  1 0 . 0 5 . 2 7 6 ,  a c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 

U . S . C .  1 6 0 1 - 1 6 2 8  m a y  i n c l u d e  t h e  p r o v i s i o n s  s e t  f o r t h  in AS 

1 0 . 0 5 . 2 5 5 ( c )  b y  a m e n d i n g  a r t i c l e s  o f  i n c o r p o r a t i o n  as set

1

SEALASKA CORPORATION  O N E  Sealaska P ia ja  J un eau. A laska 9 9 8 0 ) P n o n o i9 0 7 i 5 8 6 -1 5 1 2



f o r t h  in A S  1 0 . 0 5 . 2 7 6  e x c e p t  t h a t  f o r  s u c h  c o r p o r a t i o n s  t h e  

a f f i r m a t i v e  v o t e  o f  a m a j o r i t y  o f  t h e  s h a r e s  p r e s e n t  a t  a 

r e g u l a r  o r  s p e c i a l  m e e t i n g  a t  w h i c h  a q u o r u m  is p r e s e n t  in 

p e r s o n  o r  b y  p r o x y  s h a l l  b e  r e q u i r e d  t o  a d o p t  s u c h  a m e n d m e n t .

C E M / a m t  
b \ s e n a t e 2 . m e m
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STATE DEVELOPMENTS (Vol. 19) 267fact that most major banks are reporting their most profitable year in history for 1986.”
LEGISLATIVE BRIEFSArizona: SB 1103, limiting the release by the state of information contained in annual reports filed by cor­porations with the state, has been introduced. The information may not be released “unless it is in statis­tical form that prevents identification of particular corporations.”  Further, the bill provides that the in­formation may be used as evidence in judicial pro­ceedings or certain hearings, may be released to the state department of revenue for tax purposes, or may be released to a state or federal agency upon written request.• HB 2082, SB 1087, and SB 1096, providing that directors and officers of nonprofit corporations are immune from personal liability for actions taken in good faith within the scope of their authority, have been introduced. Further, a “customary level of cor­porate indemnification” must have been obtained un­der §10-10005.Georgia: HB 219, permitting a corporation to limit or eliminate directors’ personal liability for breaches of fiduciary duty through its articles of incorporation, has been introduced. A limiting provision may not restrict a director’s liability for breach of the duty of loyalty or for acts not done in good faith or that involve intentional misconduct or a knowing violation of the law. The bill also would amend indemnification provisions for directors.Kansas: SB 26, amending Kansas corporation law to permit shareholders to limit directors’ liability through a charter amendment or provision in the original certificate of incorporation, has been intro­duced. The bill permits elimination of directors’ per­sonal liability for breaches of fiduciary duty of care, but not for breaches of the duty of loyalty, failure to act in good faith, intentional misconduct, knowingly violating a law, paying an illegal dividend or approv­ing an illegal stock repurchase, or obtaining an im­proper personal benefit. The bill would also eliminate provisions in the corporate law prohibiting indemnifi­cation by a corporation of officers and directors who have been found liable for negligence or misconduct. Shareholders may not limit directors’ liability retroactively.• HB 2107, limiting liability of directors or officers of a charitable organization, has been introduced. The bill provides that directors or officers may not be individually liable or the board as a whole may not be liable in a civil damages action for acts or omissions “ unless such conduct constitutes willful or wanton misconduct or intentionally tortious conduct, but only to the extent the directors and officers are not re­quired to be insured by law or are not otherwise insured against such acts or omissions."Maryland: HB 242, permitting corporations to adopt provisions in the articles of incorporation that permit limitations on directors’ personal liability, has been

introduced. A director would only be liable if the person fails to perform the duties of a director in accordance with the statutory standard and the con­duct amounts to willful misconduct or deliberate reck­lessness, or if the director received an improper bene­fit or voted for an illegal dividend.• HB. 233, which would permit only limited liability for directors or officers of a voluntary organization where the organization obtains insurance with certain minimum coverage, has been introduced.Minnesota: SB 7,\which wouktaepa^current seAri- ties regulation woAsiphs ami taasfcally adMtkhV)Uni- form Securities A^of\lB85"as issued Sv f̂cRAjNptional Conference of Commissioners on UniforhrS^ate Laws, has been introduced. '  ,-• HB 141, which would make directors or trustees of organizations that are exempt from state income tax immune from most civil suits if the directors or trustees acted in good faith and were not reckless, has been introduced. The director or trustee also must have been acting within the scope of the person’s ^  responsibilities as director or trustee.Mississippi: HCR 62 and SCR 550, calling for an amendment to the Mississippi Constitution of 1980 that would repeal provisions that give all stockholders the right to vote their shares cumulatively for a single candidate for the board of directors or to vote shares of stock for all directors to be elected, have been introduced. The current constitutional provision also permits the issuance of preferred stock without voting rights.» HB 1050, amending provisions dealing with a cor­porate director’s duties to the corporation, has been introduced. The bill would amend §79-3-91, Mississippi Code of 1972, to state that a director must discharge directorial duties in accordance with the director’s good faith business judgment of the best interests of the corporation. Unless a director has special knowl­edge, a director is entitled to rely on information, reports, or statements prepared by other officers or employees that the director believes to be reliable and competent; legal counsel or public accountants, or a committee of the board of directors, if certain condi­tions are met. A director is not personally liable for actions taken as a director if the director performs the duties of the office in compliance with subsection 79- 3-91.• SB 2574, permitting a corporation to include provi­sions in its articles of incorporation limiting a direc­tor’s personal liability for breaches of fiduciary duty, has been introduced.• SB 2501, limiting the liability of charitable and nonprofit organizations and their directors in certain cases, has been introduced.Montana: HB 182, which would impose escrow re­quirements on securities issues to a promoter while a corporation is in a promotional or developmental stage, has been introduced.• SB 49, abolishing individual liability of officers and directors or nonprofit corporations except in in-2-20-87 S*curitle» Regulation & Law Report 
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568 (Vol. 19) SECUR IT IES REGULATION & LAW REPORTstances of willful or wanton misconduct, has been introduced.Nebraska: LB 650, which would permit the Nebras­ka Director of Banking and Finance to impose a fine of up to 525,000 for violations of the Nebraska Securi­ties Act or rules or regulations under the Act, has been introduced. Failure to pay the fine and investigative costs would constitute a forfeiture of the violator’s right to do business in the state under the Nebraska “ scurities Act.• LB 425, permitting a corporation to amend its articles of incorporation to eliminate or limit the personal liability of a director to the corporation or its stockholders for breaches of fiduciary duty in certain cases, has been introduced.Nevada: SB 52 and 58, permitting limitations on directors’ liability in articles of incorporation, have been introduced. The limitation may net cover breaches of loyalty by a director.New York: SB 830, which would provide for greater regulation of commodity contracts trading, has been introduced. The bill would provide a statutory defini­tion of commodity and commodity contract, and would permit the attorney general to prosecute per­sons charged with commodity fraud where exclusive jurisdiction is not within the Commodity Futures Trading Commission. The bill also would give the attorney general authority to bring an action for either legal or injunctive relief in federal court to enjoin a fraudulent practice, or to enforce compliance with the Commodity Exchange Act or CFTC rules. For persons registered under the CEA other than floor brokers or registered futures associations, the attor­ney general may bring an action under the CEA in state court. The attorney general also is given certain investigative authority under the bill.Ohio: HB 156 and SB 50, which would provide that authority conferred on corporations to grant options with conditions that preclude shareholders of a certain percentage of outstanding common shares from exer­cising the options applies only to companies that have shares listed on a national securities exchange or that are regularly quoted in an over-the-counter market by members of a national or affiliated securities associ­ation, have been introduced.• HB 155, clarifying when shareholders may not authorize directors to amend a merger or consolida­tion agreement, has been introduced.Oklahoma: HB 1038, permitting corporations to lim­it personal liability of directors through provisions in the articles of incorporation, has been introduced. Under the bill, a liability-limiting provision may not limit liability for breach of a director’s duty of loyal­ty, for acts not in good faith or involving intentional misconduct or a knowing violation of the law, or for

transactions from which the director derived an im­proper personal benefit. The provision also may not excuse a director from liability under §1053 of Section 6, Chapter 292, O.S.L. 1986. The bill also would pro­vide that a director’s or officer’s right to indemnifica­tion continues even though the person has ceased to be a director or officer, and that the right inures to the estate of a former director or officer.Oregon: SB 145, adopting the Oregon Commodity Code, has been introduced. The bill would prohibit certain commodity contracts, grant the corporation commissioner authority to enforce the Act, and punish violations of the Act by a maximum of 10 years imprisonment and a 5 10 0 ,0 0 0  fine.South Dakota: SB 98, which would excuse directors and officers of tax- exempt, nonprofit corporations from personal liability unless there was willful or wanton misconduct, has been introduced.Texas: HB 403, which would permit a corporation to amend its articles of incorporation to eliminate or limit a director’s personal liability for breaches of fiduciary duty, has been introduced. The provision could not eliminate liability for breaches of the duty of loyalty, or for an act not done in good faith or that involved intentional misconduct.
REGULATORY BRIEFSFlorida: A trial court should have compelled parties in a securities law and fraud dispute to arbitrate their claims due to an arbitration clause in a franchise agreement between the parties, the Florida District Court of Appeal determines. Carol McCrory and Linda Kline brought a complaint with five causes of action against Doctors Associates, Inc. The complaint con­tained Florida securities law, franchise misrepresen­tation, common law fraud, and civil theft claims. The trial court granted a motion to compel arbitration under a franchise agreement only for the Florida securities law claim. The appeals court says that the trial court should have compelled arbitration of each count. Judge Monterey Campbell HI relies on Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Melamed, 453 So.2d 858 (FlaDistCtApp 1984), in reversing, and ordering arbitration of all claims (Doctors Associ­ates, Inc. v. McCrory, Case No. 86-1151, FlaDist­CtApp, 1/21/87).Maine: New rules governing investment adviser registration in Maine took effect Feb. 1. The Securities Division of the Maine Bureau of Banking proposed the rules last August, and the comment period closed Sept. 26, 1986. The rules cover applications for licensing, amendments to an adviser's licensing file, renewal applications, custody of clients’ securities and funds, statements of financial condition, and recordkeeping by advisers.
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Matanuska-Susitna Borough
P.O. B O X  1608, PALMER, ALASKA 99645 • P H O N E  376-9628

D E P A R T M E N T  O F  FINANCE 
E M E R G E N C Y  MEDICAL SERVICES DIVISION

T h e  H o n o r a b l e  J a y  K e r t u l l a  

P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  K e r t u l l a :

T h e  B o r o u g h  E m e r g e n c y  M e d i c a l  S e r v i c e s  A d v i s o r y  B o a r d  w o u l d  

l i k e  to o f f e r  i t s s u ^ p o r t t o t h e p a s s a ^ e ^ ^ ^ ^ ^ B S ^ S  r e l a t i n g  

to i m m u n i t y  f r o m " c ? i \ r n H j n u a o i T r r y ^ lf ^ > r ^ e m e r g e n c y  s e r v i c e s  

v o l u n t e e r s .  T h e  M a t - S u  B o r o u g h  o p e r a t e s  i t s  E M S  a n d  F i r e  

p r o g r a m s  w i t h  a n  a l l  v o l u n t e e r  f o r c e  o f  o v e r  4 5 0  p e o p l e .  

T h e s e  d e d i c a t e d  i n d i v i d u a l s  a r e  t h e  b a c k b o n e  o f  o n e  o f  t h e  

m o s t  s o p h i s t i c a t e d  e m e r g e n c y  s e r v i c e s  o r g a n i z a t i o n s  i n  t h e  

s t a t e .  T e n s  o f  t h o u s a n d s  o f  v o l u n t e e r  h o u r s  a r e  s p e n t  e a c h  

y e a r  b y  t h e s e  p e o p l e  p r o v i d i n g  e m e r g e n c y  m e d i c a l  c a r e  a n d  

p r o t e c t i j i g - - H r e  l i v e s  a n d  p r o p e r ’ly ul inws^JjJprough.

^ S u 3 4 6  w o u l d  f u r t h e r  r e d u c e  t h e i r  l i a b i l i t y  f o r }  p r o v i d i n g

1.... 111,111 11 | ' m  n r r  prohfiK , t h e
c o s t  o f  a c q u i r i n g  i n s u r a n c e  f o r  t h e s e  p r o g r a m s  h a s

s k y r o c k e t e d  i n  t h e  p a s t  f e w  y e a r s .  O v e r  t e n  p e r c e n t  o f  o u r  

t o t a l  b u d g e t  t h i s  n e x t  y e a r  w i l l  g o  t o w a r d s  i n s u r a n c e  

p r o g r a m s .  T h i s  t a k e s  a w a y  f r o m  o t h e r  p r o g r a m s  s u c h  as 
t r a i n i n g  f o r  t h e  v o l u n t e e r s .

Y o u r  a s s i s t a n c e  in s u p p o r t i n g  a n d  p a s s i n g  t h i s  i m p o r t a n t  

p i e c e  o f  l e g i s l a t i o n  is g r e a t l y  a p p r e c i a t e d  b y  o u r

v o l u n t e e r s .  R e d u c i n g  t h e  c o n c e r n s  o v e r  l i a b i l i t y  w i l l

r e a s s u r e  t h e  v o l u n t e e r s  t h a t  t h e i r  e f f o r t s  o n  b e h a l f  o f  o u r  

c o m m u n i t y  a r e  i m p o r t a n t  a n d  o f  v a l u e  a n d  c o n c e r n  o f  t h e  

l e g i s l a t u r e .

P l e a s e  f e e l  f r e e  to c o n t a c t  m e  s h o u l d  y o u  h a v e  q u e s t i o n s  on 

o u r  p r o g r a m  o r  a n y  o t h e r  m a t t e r  c o n c e r n i n g  e m e r g e n c y  
s e r v i c e s .

S i n c e r e l y ,

D E N N I S  H E I K E S

C h a i r ,  E M S  A d v i s o r y  B o a r d

D H / l s



LAW O F F I C E S

S o n o s k y , C h a m b e r s , Sa c h s e  & M i l l e r

S U IT E  7 0 0  

9 0 0  W E S T  F IF T H  A V E N U E  

A N C H O R A G E , A L A S K A  09501
(907) 258-6377 

T EL E CO P I E R  (907) 272-8332

M A R V I N  J .  S O N O S K Y  
H A R R Y  R.  S A C H S E  
R E I D  P E Y T O N  C H A M B E R S  
W I L L I A M  R.  P E R R Y  
L L O Y D  B E N T O N  M I L L E R *
D O N A L D  J .  S I M O N
d o u g l a s  b . l . e n d r e s o n ** F e b r u a r y  17, 1988
M A R Y  V .  B A R N E Y  
A N N E  D .  N O T O  
J I L L  A .  D e  LA  H U N T *

»ALASKA  AND  D IS T R IC T  O F  CO LU M B IA  BARS  
••W IS CO N S IN  BAR

ALL O T H E R S  D IS T R IC T  O F  CO LUM B IA  BAR

H o n o r a b l e  C h a i r m a n  J a l m a r  K e r t t u l a  
S e n a t e  C o m m i t t e e  o n  J u d i c i a r y  
S t a t e  C a p i t o l  Bldg.
P. 0. B o x  V  (Mail S t o p  3100)
J u n e a u ,  A K  9 9 8 1 1

Re: G o o d  S a m a r i t a n  L a w  A m e n d m e n t s
fOur F i l e  No. 911.211

D e a r  C h a i r m a n  K e r t t u l a :

W e  w r i t e  o n  b e h a l f  o f  t h e  A l a s k a  N a t i v e  H e a l t h  B o a r d  a n d  t h e  
A s s o c i a t i o n  o f  R e g i o n a l  H e a l t h  D i r e c t o r s  t o  c o m m e n t  o n  S.B. 346, 
a b i l l  g r a n t i n g  i m m u n i t y  f r o m  c i v i l  l i a b i l i t y  f o r  i n d i v i d u a l s  
p r o v i d i n g  v o l u n t e e r  e m e r g e n c y  s e r v i c e s .  T h i s  b i l l  w o u l d  a m e n d  
A S  0 9 . 6 5 . 0 9 0  b y  a d d i n g  a n e w  s u b s e c t i o n  to  A l a s k a ' s  e x i s t i n g  
" G o o d  S a m a r i t a n "  s t a t u t e .

T h e  G o o d  S a m a r i t a n  s t a t u t e  p r o m o t e s  a n  i m p o r t a n t  p u b l i c  
p o l i c y  b y  e n c o u r a g i n g  c i t i z e n s  ( w h e t h e r  t r a i n e d  p r o f e s s i o n a l s  or  
l a y  p e r s o n s )  t o  p r o v i d e  m e d i c a l  a s s i s t a n c e  t o  p e o p l e  s u f f e r i n g  a 
m e d i c a l  e m e r g e n c y .  T h e  s t a t u t e  is p a r t i c u l a r l y  i m p o r t a n t  g i v e n  
t h e  e v e r - i n c r e a s i n g  t e n d e n c y  t o  t u r n  t o  t h e  c o u r t s  t o  r e s o l v e  all 
p r o b l e m s .  W h i l e  w e  b e l i e v e  t h a t  t h e  p r o t e c t i o n  o f  v o l u n t e e r s  
( a d d r e s s e d  in t h e  bill) is lauda b l e ,  w e  a l s o  t h i n k  t h e  C o m m i t t e e  
s h o u l d  t a k e  t h i s  o p p o r t u n i t y  to  a d d r e s s  t w o  a d d i t i o n a l  s e r i o u s  
h e a l t h  c a r e  i s s u e s  i n  t h i s  area: (1) t h e  l i a b i l i t y  o f  " C o m m u n i t y
H e a l t h  A i d e s "  p r o v i d i n g  e m e r g e n c y  m e d i c a l  s e r v i c e s ,  a n d  (2) t h e  
l i a b i l i t y  o f  a l l  p e r s o n s  w h o  h a v e  a p r e - e x i s t i n g  d u t y  t o  p r o v i d e  
e m e r g e n c y  s e r v i c e s .  W e  d i s c u s s  t h e s e  i s s u e s  below.

C o m m u n i t y  H e a l t h  A i d e s  a r e  t h e  b a c k b o n e  of  t h e  h e a l t h  c a r e  
d e l i v e r y  s y s t e m  t h r o u g h o u t  r u r a l  A l a s k a .  In m o s t  v i l l a g e s ,  t h e y  
a r e  t h e  o n l y  h e a l t h  c a r e  p r o v i d e r  a v a i l a b l e  in e m e r g e n c i e s .  A s  a 
c o n s e q u e n c e ,  C o m m u n i t y  H e a l t h  A i d e s  a c r o s s  t h e  S t a t e  feel a 
s p e c i a l  o b l i g a t i o n  t o  a s s i s t  t h o s e  in need, e s p e c i a l l y  t h o s e  in
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n e e d  of  e m e r g e n c y  s e r v i c e s ,  a n d  t o  d o  s o  w i t h  w h a t e v e r  t r a i n i n g  
a n d  l i m i t e d  r e s o u r c e s  t h e y  m a y  have.

C o m m u n i t y  H e a l t h  A i d e s  h a v e  a g r o w i n g  f e a r  t h a t  as  p e r s o n a l  
i n j u r y  t o r t  l i t i g a t i o n  r e a c h e s  f u r t h e r  i n t o  r u r a l  A l a s k a ,  t h e y  
w i l l  s o o n  b e  f a c e d  w i t h  l a w s u i t s .  I n d e e d ,  t h i s  t r e n d  h a s  a l r e a d y  
b e g u n .  T h e  H e a l t h  A i d e s  a r e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e i r  
p o t e n t i a l  e x p o s u r e  w h e n  t h e y  a d m i n i s t e r  e m e r g e n c y  m e d i c a l  c a r e  
u n d e r  c i r c u m s t a n c e s  w h e r e  d e c i s i o n s  a n d  a c t i o n s  m u s t  b e  t a k e n  
i m m e d i a t e l y ,  g u i d a n c e  f r o m  a p h y s i c i a n  is u n a v a i l a b l e ,  a n d  a 
p e r s o n ' s  l i f e  is a t  stake.

T i t l e  11 c u r r e n t l y  s e t s  f o r t h  g e n e r a l  p r o t e c t i o n  for 
i n d i v i d u a l s  w h o  p r o v i d e  e m e r g e n c y  c a r e  w i t h o u t  f i r s t  r e c e i v i n g  
t h e  p a t i e n t ' s  c o n s e n t  (as w h e r e  t h e  p e r s o n  is u n c o n s c i o u s  o r  
o t h e r w i s e  u n a b l e  t o  g i v e  co n s e n t )  (AS 1 1 . 8 1 . 4 3 0 ( a ) ( 5 ) ( B ) ) .  T h e  
m o r e  i m p o r t a n t  s t a t u t e ,  h o w e v e r  is t h e  s e c t i o n  n o w  u n d e r  s c r u t i n y  
b y  t h i s  C o m m i t t e e ,  A S  0 9 . 6 5 . 0 9 0  ( e m p h a s i s  a d d e d ) :

(A) A  p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o  
r e n d e r s  e m e r g e n c y  c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  an 
i n j u r e d ,  ill o r  e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l e  
a p p e a r s  t o  t h e  p e r s o n  r e n d e r i n g  t h e  a i d  t o  b e  i n  i m m e d i a t e  
n e e d  o f  e m e r g e n c y  a i d  in o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  
d e a t h  is n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a r e s u l t  of ^ a c t  
o r  o m i s s i o n  in r e n d e r i n g  aid.

(B) T h i s  s e c t i o n  d o e s  n o t  p r e c l u d e  l i a b i l i t y  for c i v i l  
d a m a g e s  a s  a r e s u l t  o f  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  o r  
i n t e n t i o n a l  m i s c o n d u c t .

O n  i t s  face, S e c t i o n  90 w o u l d  a p p e a r  t o  i n c l u d e  C o m m u n i t y  
H e a l t h  A i d e s  w i t h i n  its scope. C l e a r l y  a C o m m u n i t y  H e a l t h  A i d e  
w o u l d  b e  a " p e r s o n  at a h o s p i t a l  o r  a n y  o t h e r  l o c a t i o n  w h o
r e n d e r s  e m e r g e n c y  c a r e  ---- " In 1971, h o w e v e r ,  t h e  A l a s k a
S u p r e m e  C o u r t  c o n s t r u e d  a n  e a r l i e r  v e r s i o n  of  S e c t i o n  90 t o  
e x c l u d e  f r o m  c o v e r a g e  a n y  p e r s o n  w i t h  a " p r e - e x i s t i n g  d u t y "  t o  
r e n d e r  aid. L e e  v. S t a t e . 4 9 0  P . 2d 1 2 0 6  ( A l a s k a  1971), o v e r r u l e d  
in p a r t  o n  o t h e r  g r o u n d s . 545 P . 2d  165 (Ala s k a  1976). A  
C o m m u n i t y  H e a l t h  A i d e  a c t i n g  in h i s  o r  h e r  c a p a c i t y  as a H e a l t h  
A i d e  w o u l d  a p p a r e n t l y  h a v e  a p r e - e x i s t i n g  duty, a n d  u n d e r  L e e  
w o u l d  n o t  b e  s h i e l d e d  f r o m  suit.

T h e  e a r l i e r  s t a t u t e  c o n s t r u e d  b y  t h e  C o u r t  in L e e  c o v e r e d  
"[a] p e r s o n  who, w i t h o u t  e x p e c t i n g  c o m p e n s a t i o n ,  r e n d e r s  c a r e  to  
a n  i n j u r e d  o r  s i c k  p e r s o n  ...." A S  0 9 . 6 5 . 0 9 0  (1968). A m e n d m e n t  
o f  t h e  l a w  in 1976 t o  b r o a d e n  t h e  s c o p e  o f  c o v e r a g e  t o  "[a] 
p e r s o n  a t  a h o s p i t a l  o r  o t h e r  l o c a t i o n ..." r e f l e c t e d  t h e
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L e g i s l a t u r e ' s  i n t e n t  t o  i n c l u d e  p e r s o n s  w i t h  a p r e - e x i s t i n g  d u t y  
(such as n u r s e s  a n d  d o c t o r s  in a h o s p i t a l  e m e r g e n c y ) . T h e  
l e g i s l a t i v e  h i s t o r y  t o  t h e  19 7 6  a m e n d m e n t  c o n f i r m s  t h i s  point. 
D e s p i t e  t h e  L e g i s l a t u r e ' s  effort, t h e  c o u r t s  c o n t i n u e  t o  e x c l u d e  
" p r e - e x i s t i n g  d u t y "  p e r s o n s  f r o m  A l a s k a ' s  G o o d  S a m a r i t a n  statute, 
a s  d e m o n s t r a t e d  in a v e r y  r e c e n t  d e c i s i o n  f r o m  t h e  f e d e r a l  
d i s t r i c t  c o u r t  in  A l a s k a .  S e e  B u n t i n g  v. U n i t e d  S t a t e s . 662 
F . S u p p .  971, 973 ( D . A l a s k a  1987). F o r  t h i s  reas o n ,  it  is c l e a r  
t h a t  S e c t i o n  90 r e q u i r e s  f u r t h e r  a m e n d m e n t .

W e  n o t e  t h a t  A l a s k a  h a s  a d o p t e d  a s e p a r a t e  " g o o d  S a m a r i t a n "  
s t a t u t e  t o  s p e c i f i c a l l y  p r o t e c t  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  
(See A S  1 8 . 0 8 . 0 8 6 ( a ) ) .  T h i s  s t a t u t e  w a s  a m e n d e d  i n  1986 to  
b r o a d e n  its s c o p e  t o  c o v e r  e m e r g e n c i e s  p o s i n g  r i s k s  o f  s e r i o u s  
h a r m  (in a d d i t i o n  t o  r i s k s  o f  d e a t h ) . A s  w e  u n d e r s t a n d  it, m u c h  
o f  t h e  g e n e s i s  f o r  t h i s  s t a t u t e  a n d  its 19 8 6  a m e n d m e n t  w a s  
c o n c e r n  o v e r  i n c r e a s i n g  t o r t  l i t i g a t i o n  a r i s i n g  o u t  o f  e m e r g e n c y  
s i t u a t i o n s  w h e r e  s n a p  d e c i s i o n s  m u s t  b e  m a d e  in o r d e r  t o  s a v e  a 
p e r s o n ' s  life. T h e  i n c r e a s e d  r i s k  o f  l i t i g a t i o n  h a s  in t u r n  
d r i v e n  u p  i n s u r a n c e  r a t e s  a s t r o n o m i c a l l y  in r e c e n t  y e a r s  for 
e m e r g e n c y  m e d i c a l  t e c h n i c i a n s ,  a n  a d d i t i o n a l  s t r o n g  i n c e n t i v e  for 
t h i s  l a w  a n d  its 1 9 8 6  a m e n d m e n t .

T h e  s i t u a t i o n  w i t h  C o m m u n i t y  H e a l t h  A i d e s  is e v e n  m o r e  
c o m p e l l i n g  t h a n  w i t h  e m e r g e n c y  m e d i c a l  t e c h n i c i a n s  and, w e  
b e l i e v e ,  j u s t i f i e s  i d e n t i c a l  t r e a t m e n t  b y  t h e  A l a s k a  L e g i s l a t u r e .  
S p e c i f i c a l l y ,  C o m m u n i t y  H e a l t h  A i d e s  a r e  r e q u i r e d  in i d e n t i c a l  
c i r c u m s t a n c e s  to  p r o v i d e  e m e r g e n c y  a i d e  a s  t h e  o n l y  e m e r g e n c y  
c a r e  r e s p o n d e r s  in t h e i r  v i l l a g e s .  In  t h e s e  v i l l a g e s  t h e r e  is n o  
" e m e r g e n c y  m e d i c a l  t e c h n i c i a n . "  M a n y  ( a l t h o u g h  n o t  all) C H A ' s  
h a v e  t a k e n  E M T  c o u r s e s  t o  e n h a n c e  t h e i r  a b i l i t y  t o  r e s p o n d  in 
s u c h  s i t u a t i o n s .  N e v e r t h e l e s s ,  w e  a r e  s e e i n g  a r i s i n g  i n c i d e n c e  
o f  l i t i g a t i o n  a n d  t h e  t h r e a t  of l i t i g a t i o n  in r e c e n t  years. T h i s  
h a s  l e d  t o  t h e  s a m e  i n s u r a n c e  c r i s e s  f o r  C H A ' s  as  f o r  EMTs.

F o r  t h e s e  re a s o n s ,  w e  s u g g e s t  t h a t  t h i s  C o m m i t t e e  c l a r i f y  
t h e  G o o d  S a m a r i t a n  l a w  in t w o  ways. First, l a n g u a g e  s h o u l d  b e  
i n s e r t e d  in S e c t i o n  90(a) t o  e x p r e s s l y  i n c l u d e  C o m m u n i t y  H e a l t h  
A i d e s .  S e c o n d ,  l a n g u a g e  s h o u l d  b e  i n s e r t e d  in t h e  s a m e  s e c t i o n  
t o  e x p r e s s l y  p r o t e c t  p e r s o n s  w i t h  a p r e - e x i s t i n g  duty. U n d e r  
t h i s  p r o p o s a l ,  S e c t i o n  90(a) w o u l d  b e  a m e n d e d  a s  f ollows, (new 
l a n g u a g e  u n d e r s c o r e d )  ( b e f o r e  a d d i t i o n  o f  t h e  l a n g u a g e  p r o p o s e d  
in  S.B. 340):

(A) a p e r s o n  a t  a h o s p i t a l  o r  a n y  o t h e r  location, 
i n c l u d i n g  a c o m m u n i t y  h e a l t h  a i d e , w h o  r e n d e r s  e m e r g e n c y  
c a r e  o r  e m e r g e n c y  c o u n s e l i n g  t o  an  i n jured, ill or 
e m o t i o n a l l y  d i s t r a u g h t  p e r s o n  w h o  r e a s o n a b l y  a p p e a r s  t o  t h e
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p e r s o n  r e n d e r i n g  t h e  a i d e  t o  b e  i n  i m m e d i a t e  n e e d  of  
e m e r g e n c y  a i d e  in o r d e r  t o  a v o i d  s e r i o u s  h a r m  o r  d e a t h  is 
n o t  l i a b l e  f o r  c i v i l  d a m a g e s  as a  r e s u l t  o f  a n  a c t  o r  
o m i s s i o n  in r e n d e r i n g  aid, r e g a r d l e s s  of  w h e t h e r  t h e  p e r s o n  
is u n d e r  a p r e - e x i s t i n g  d u t y  t o  r e n d e r  a s s i s t a n c e .

W e  w o u l d  b e  h a p p y  t o  e l a b o r a t e  at  g r e a t e r  l e n g t h  t h e  r e a s o n s  
w h y  t h i s  a m e n d m e n t  is so i m p o r t a n t  a n d  a p p r o p r i a t e ,  a n d  t o  
f u r n i s h  y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n  w h i c h  y o u  f e e l  w o u l d  
b e  h e l p f u l .

L l o y d  B. M i l l e r  
J i l l  a \  De La H u n t

L B M : J A D / k g
cc: E l i z a b e t h  K e r t t u l a

A l l  C o m m i t t e e  M e m b e r s  
K e r t t u l a
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M E M O R A N D U M  January 11, 1988

SUBJECT: Immunity from civil liability for volunteer
emergency services (Work Order No. 5-1495)

TO: Representative Mike Davis

FROM: Edward H. Hein
Legislative Counsel

You have asked whether volunteer ski patrol members are in 
fact open to liability for negligence during rescue oper­
ations and whether, therefore, your legislation (Work Order 
No. 5-1495A) is needed.

Your bill amends AS 09.60.090, Alaska's "Good Samaritan" 
law. This law provides immunity from civil liability for 
negligent acts or omissions by persons rendering emergency 
aid to people in immediate danger of serious harm or death. 
The purpose of the law is to encourage people to voluntarily 
come to the aid of persons in need of rescue without having 
to fear potential civil liability for negligence. Lee v. 
State, 490 P.2d 1206, 1209 (Alaska 1971).

The Alaska Supreme Court in Lee ruled that the immunity 
under this statute does not extend to persons, such as state 
troopers, who are under a "pre-existing duty to rescue." It 
is an open question whether ski patrollers have a 
pre-existing duty to rescue. The Alaska courts have not 
decided that question. It can be argued that ski patrollers 
are under a pre-existing duty to rescue and are, therefore, 
not immune from civil liability under Alaska's Good 
Samaritan Act. In order that ski patrollers and other 
similar rescue group volunteers are assured of immunity, it 
would be prudent to have the provisions of your bill or 
similar language in the statutes.



Position Paper 

HB 340

For an Act entitled: "An. Act granting immunity from civil liability
for providing volunteer emergency services."

This Act amends AS 09.65.090 (civil liability for emergency aid) to 
expand the coverage to a person who provides emergency services, e.g., 
first aid and search and rescue, while acting as a volunteer for an 
organization that exists for the purpose of providing the service 
rendered, regardless of whether the organization or members are under a 
preexisting duty to render assistance. Currently, AS 09.65.090 only 
provides immunity frcra liability to persons who do not have a preexisting 
duty to act. Many individuals and organizations providing emergency 
services, such as volunteer ski patrollers and search and rescue teams, 
do not currently have protection from liability afforded by statute.

Position •

The Department of Health and Social Services supports this bill because 
it increases immunity from liability for volunteer emergency service 
workers, many of vhom are under a preexisting duty to act and, consequently, 
are not covered by AS 09.65.090. It is likely that passage of this 
legislation would increase the number of individuals willing to provide 
emergency services and would decrease the rate of attrition among emergency 
service volunteers.

Recommended

Division of Public Health

Approved by: ~7\/UA a %
Myra \fl. Munson 
Commissioner
Department of Health and 
Social Services

Date: ZajMt
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T O T A L  O P E R A T I N G -0- -0- -0- -0- -0- -0-

CAPITAL
REVENUE

FU N D IN G : (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
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FULL-TIME
PART-TIME
TEMPORARY

-
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S O U T H E A S T  A L A S K A  D O G S

O R G A N I Z E D  F O R  G R O U N D  S E A R C H

PO B O X  2 4 4

JUNEAU, A L A S K A  9 9 8 0 2

1/15/83

REPRESENTATIVE MIKE DAVIS 
ALASKA STATE LEGISLATURE 
PO BOX V
JUNEAU, AK. 99811 

REPRESENTATIVE DAVIS:

I AM WRITING YOU IN SUPPORT OF HOUSE BILL 340, "AN ACT GRANTING IMMUNITY FOR 

VOLUNTEER EMERGENCY SERVICES". "SEADOGS" IS A STATEWIDE SEARCH AND RESCUE 
DOG ORGANIZATION WHICH PROVIDES TRAINED SEARCH DOGS AND HANDLERS TO THE STATE 

TROOPERS, COAST GUARD, AND AIRFORCE RESCUE CENTERS, AS WELL AS LOCAL LAW 
ENFORCEMENT AGENCIES ON A  VOLUNTEER BASIS. OUR HANDLERS DEVOTE MANY HOURS 
OF THEIR PERSONAL TIME EVERY WEEK TRAINING FOR SEARCHES, AND THE TIME THEY 
SPEND IN THE FIELD SEARCHING FOR SOMEONE'S CHILD, A LOST HIKER OR HUNTER, OR 
SOMEONE TRAPPED IN AN AVALANCHE OR EARTHQUAKE RUBBLE IS PAID FOR OUT OF OUR 

OWN POCKETS. THIS BILL WOULD ALLOW TEAM MEMBERS TO OPERATE CONFIDENT IN THE 

KNOWLEDGE THAT ANY FIRST AID ADMINISTERED BY THEM, OR ANY ATTEMPTS TO ASSIST 

A  LOST OR INJURED INDIVIDUAL WITHIN THE SCOPE OF OUR TRAINING, WOULD NOT BE 

MET BY CIVIL LIABILITY.

WE WHOLEHEARTEDLY SUPPORT THE BILL, AND REQUEST THAT YOU GIVE IT YOUR BEST 

EFFORTS.

SINCERELY

L. BRUCE BOWLER

PRESIDENT

SEADOGS

U E U B E R :  N A S A R



S 09.65.08d C d llK  «»!•• ( ’ (VII. I'llOCKDIUIK S 09.65.090

Valdez, Slip. I?!. Op. No. 22t.'i iKile* No. •11511, G20 |\ 2 .| GM.'I ( I'M Ill.
When I lien- was no ••viili-nro liefon* (ho 

Hiiperinr court suggesting that n city’s 
warning of safety hazards was issued with 
a knowing or reckless disregard for the 
truth of the statements if rnntnined that 
communication was protected by a privi. 
lege extended to administrative officers 
making defamatory communications 
required or permitted in the performance 
of official duties even though there was no 
immunity under this section. Urethane 
Specialities, Inc. v. City of Valdez, Sup. Ct. 
Op. No. 22-13 (File No.-445H. 620 V.2d 683 
(19801.

City's failure to follow own rule9 
governing relations with employees.— 
This section does not immunize city from 
liability for damages resulting from its 
failure to follow its own rules governing its 
relations with its employees. Stanfill v. 
Citv of Fairbanks, Sup. Ct. Op. No. 2624 
(File No. 63211. P.2d (1983).

Negligence in operation of ambu* 
lance. — The object to be accomplished by 
ambulance service operated and main­

tained by n city, Ihnl of service to the 
infirm, was so cluscly minted to him- 
|iillili/nlinn In-ni-lllsilmL ilcould bemud to 
come within the scope of the opinion in 
Tuengol v. City ofSilku, 118 F. Rupp. 399 
(D. Alas, 1954), offd, 215 F.2d 01 (9th Cir, 
1957), and the city could lie held liable for 
any negligence in the operation of the 
ambulance. Lucas v. City of Juneau, 168 F. 
Supp. 195 (I). Alas. 1958).

Negligence of fire dcparlment. — For 
case decided prior to second 1975 amend­
ment holding that n city which maintained 
a fire department could be held liable for 
injuries resulting from negligence con­
nected with the department’s firefighting 
activities, see City of Fairbanks v. Shaible, 
Sup. Ct. Op. No. 97 (File Nos. 112, 113), 
375 P.2d 201 (1962). See contra: City of 
Faifhanks v. Gilbertson, 16 Alaska 590 
(1957), afTd, 262 F.2d 73-1 (9th Cir. 1959), 
where § 56-2-2 ACLA 1949 (predecessor to 
this section) was ignored by both the dis­
trict court and the court of appeals.

Quoted in Atkinson v. Haldane, Sup. 
Ct. Op. No. 1495 (File No. 2981), 569 P.2d 
151 (1977).

Collateral references. — Fire depart­
ments as pertaining to the governmental 
or to the proprietary branch of munic­
ipality, 9 ALR 143; 33 ALR 688; 84 ALR 
514.

Necessity of consent to suit against 
slate, 42 ALR 1464; 50 ALR 1408.

Municipal im m u n ity  from liability for 
torts, 120 ALR 1376; 60 ALR2d 1198.

Sec. 09.65.080. Su its by incorporated units o f local govern­m ent. An action may be maintained by an incorporated borough, city, or other public corporation of like character in its corporate name, and upon a cause of action accruing to it in its corporate character(1) upon a contract made with the public corporation;(2) upcn a liability prescribed by law in favor of the public corpora­tion;(3) to recover a penalty or forfeiture given to the public corporation;(4) to recover damages for an injury to the corporate rights or prop­erty of the public corporation. (§ 2 ch 23 SL A  1964)Sec. 09.65.090. C iv il liab ility  for em ergency aid . (a) A  person at a hospital or any other location who renders emergency care or emer­gency counseling to an injured, ill, or emotionally distraught person who reasonably appears to the person rendering the aid to he in imme­diate need of emergency aid in order to jtvoid serious harm or death is not liable for civil damages as a respll. of nn act or omission in rendering emergency aid.

§ 09.65.092 A l a s k a  S t a t u t k s § 09.65.095(b) This section does not preclude liability for civil damages as a result of gross negligence or reckless or intentional misconduct. (§ 1 ch 32 SLA  1967; am 8 1 ch 119 SL A  1971; am S 38 ch 102 SLA 1976)
NOTES TO DECISIONS

Common law. — At common law there 
is no duty to rescue. Lee v. Stale, Sup. Ct. 
Op. No. 749 (File No. 1395), 490 P.2d 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (File No. 2382), 5-15 P.2d 165, 547 
P.2d 839 (1976).

The law has persistently refused to 
recognize the moral obligation of common 
decency and common humanity, to come to 
the aid of another human being who is in 
danger. Only in certain limited situations, 
as for example where the actor was respon­
sible for placing the imperiled person in 
his endangered position, has a duty been 
recognized. However, once rescue oper­
ations have begun, the rescuer is held to a 
duty of due care. Lee v. State, Sup. Ct. Op. 
No. 749 (File No. 1395), -190 P.2d 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (File No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976).

The purpose of this section is to 
induce voluntary rescue by removing the 
fear of potential liability which acts as an 
impediment to such rescue. Lee v. State, 
Sup. Ct. Op. No. 749 (File No. 1395), 490 
P.2d 1206 (1971), overruled on other 
grounds, Munroe v. City Council, Sup. Ct. 
Op. No. 1236 (File No. 2382), 545 P.2d 165, 
547 P.2d 839 (1976).

This section is directed nt persons 
who nre not under some preexisting

duty to rescue. Lee v. Stat':, Sup. Ct. Op. 
No. 749 (File No. 1395), 490 P.2d 1206 
(1971), overruled on '.-(her grounds. 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (File No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976),

A rescuer under n preexisting duty 
to rescue would not need the added 
inducement of immunity from civil lia­
bility for his ordinary negligence. Lee v. 
Slate, Sup. Ct. Op. No. 7-19 (File No. 13951, 
490 P.2d 1206 (1971), overruled on other 
grounds, Munroe v. City Council. Sup. Ct. 
Op. No. 1236(File No. 2382), 545 P.2d 165, 
547 P.2d 839 (1976).

Such as a police officer. — A holding 
that police officers have no duty to rescue 
would not comport with public conceptions 
of their role. Lee v. State, Sup. Ct. Op. No. 
749 (File No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, Munroe v. 
Citv Council, Sup. Ct. Op. No. 1236 (File 
No. 2382), 545 P.2d 165, 547 P.2d 839 
(1976).

This section, the Alaska Good 
Samaritan statute, does not shield a police 
officer from liability for ordinary negli­
gence. Lee v. State, Sup, Ct. Op. No. 749 
(File No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, Munroe v. 
City Council, Sup. Ct. Op. No. 1236 (File 
No. 2382), 545 P.2d 165, 547 P.2d 839 
(1976).

Se c. 09.65.092. C iv il liability  for voluntary a ircraft safety inspection. An aircraft or power plant technician or mechanic certified by the Federal Aviation Administration who participates without compensation in a voluntary aircraft safety inspection pro­gram is not liable for civil damage resulting from an act or omission arising out of an aircraft safety inspection in that program unless the act or omission constitutes gross negligence or reckless or intentional misconduct. (§ 1 ch 3 SL A  1982)
Se c. 09.65.095. L iab ility  for adm inistration of blood test, (a) No civil or criminal action arising out of battery may he brought against a health care provider for the act of taking a blood sample if the .sample

;. t. i _____________
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Search and rescue in Alaska is the responsibility of the Alaska 

State Troopers, U.S. Air Force, and U.S. Coast Guard. All three 

agencies use volunteers to aid in the search activities. 

Probably 70% of all Trooper searches are conducted by volunteers 

acting under the direction of the Troopers. The organized 

volunteers are trained, equipped, and ready on a moment's notice. 

All search and rescue agencies depend on the volunteers. Without 

volunteers our job would be more difficult and time consuming. 

This bill provides the volunteers with a degree of civil 

protection if someone is inadvertently injured during the rescue.

A r t h u f ^ n g l i s h ,  Commissioner
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EDERAL FUNDS

OTUER

TOTAL 0 0 0 0 0 0
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FULL-TIME

PART-TIME

TEMPORARY
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passage of this legislation.
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SEWARD VOLUNTEER AMBULANCE CORPS
P. O .  B O X  1 136 

S E W A R D .  A LA SKA  99664

■T ̂  <
r ,

F e b r u a r y  4, 1988

S e n a t e  of t h e  S t a t e  of A l a s k a -  
P o u c h  "V"
J u n e a u ,  Ak. 9 9811

Attn: S e n a t o r  F a h r e n k a m p

Re: S e n a t e  B i l l  No. 346

W e  the u n d e r s i g n e d ,  as m e m b e r s  of S e w a r d  V o l u n t e e r  A m b u l a n c e  
Corps, o r  as c o n c e r n e d  c i t i z e n s  of o u r  c o m m u n i t y  d o  h e r e b y  
s u p p o r t  a n d  r e q u e s t  p a s s a g e  of S e n a t e  B i l l  No. 346 i n t o  law.

D a t e d  a n d  S i g n e d  i n ' S e w a r d ,  A l a s k a ,  t h i s  .2  ~2, d a y  of F e b r u a r y  19 88.

- 18. c

19

20. c/i'i

21* (j GMthl ~X\.

17. ' 7 % * /

22.

23.
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SEWARD VOLUNTEER AMBULANCE CORPS

P. O .  B O X  1 130 
S E W A R D .  A L A S K A  09664

F e b r u a r y  4, 1988

S e n a t e  of t h e  S t a t e  of A l a s k a  
P o u c h  "V"
J u n e a u ,  A l a s k a  9 9811

A ttn: S e n a t o r  F a h r e n k a m p

Re: S e n a t e  B i l l  No. 346

P l e a s e  be i t  k n o w n  t h a t  w e  the u n d e r s i g n e d .a r e  m e m b e r s  of  the B o a r d  
o f  D i r e c t o r s  f o r  S e w a r d  V o l u n t e e r  A m b u l a n c e  Co r p s ,  a n d  h e r e b y  s u p p o r t  
a n d  r e c o m m e n d  S e n a t e  B i l l  No. 346 f o r  a p p r o v a l  and p a s s a g e  in t o  law.

D a t e d  and S i g n e d  th i s  X 3  d a y  o f  F e b r u a r y ,  1988 in  S e w ard, A l a s k a .

M i k e  M o o r e ,  P r e s i d e n t

2 .
P a t t y  K r a s n a n s k y ,  V.P.

5 .

J e r r y  T u t h i l l ,  B o a r d  M e m b e r

L l o y d  M c C a u l e y ,  B o a r d  M e m b e r

R h o n d a  B e r k l u n d ,  B o a r d  M e m b e r
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101 Co ll ege  R o a d  
F a i r ba nk s!  A l a s k a  
J a n u a r y  16, 1988

.DIVISION

 title

S e n a t o r  B e t t y e  F a h r e n k a m p  
F a i r b a n k s  L e g i s l a t i v e  D e l e g a t i o n  
F a i r b a n k s )  A l a s k a

D e a r  B e t t y e :

Re: S e n a t e  Bi l l  # 346

T h a n k  y c u  for y o u r  i n t e r e s t  in am e n d i n g  the " Good S a m a r i t a n "  act, 

in t h e  S t a t e  of A l a ska.

The S k i  P a t r o l  is a v o l u n t e e r  o r g a n i s a t i o n  d e d i c a t e d  to public 
s e r v i c e  by  p r o m o t i n g  safe s k i i n g  and p r o v i d i n g  r e s c u e  services. 
All m e m b e r s  are t r a i n e d  in e m e r gency f i r u t  aid care to cne level 
of A m e r i c a n  R e d  C r o s s  A d v a n c e d  First Aid, or beyond. J\v.s bill 
w i l l  d i r e c t l y  and i m m e d i a t e l y  affect o u r  p o s i t i o n  ss v o l u n t e e r * ,

As „bhe D i r e c t o r  of the Ski Patrol in A l a s k a ,  r e p r e s e n t i n g  ^three 
h u n d r e d  and f i f t y  m e m b e r s ,  I s t r o n g l y  u r g e  y o u r  s u p p o r t  of Senate 
Bill # 3 4 6  ,a n d  r e q u e s t  i m m e d i a t e  a c t i o n  on sa i d  bill.

T h a n k  y o u .

S i n c e r e l y ,

H a r l e y  A d a m s o n  
D I V I S I O N’ D I R E C T O R  
A L A S K A  D I V I S I O N  
N A T I O N A L  SKI P A T R O L  S Y S T E M



H E A D Q U A R T E R S
ALASKA WING, CIVIL AIR PATROLA U XILIA RY O F  TH E U N ITED  S T A T E S  A IR  F O R C E  

P a  Box 101836 A N C H O R A G E , A L A S K A  
99510

S e n  B e t t y e  F a h r e n k a m p  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V 

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

I w o u l d  l i k e  to e x t e n d  m y  a p p r e c i a t i o n  f o r  t h e  f i n e  w o r k  t h a t  y o u  

h a v e  d o n e  i n  r e g a r d s  to t h e  G o o d  S a m a r i t a n  l a w .  D u r i n g  t h i s  t i m e  

of c o n t i n u e d  e m p h a s i s  o n  t h e  l i a b i l i t y  a s p e c t s  of e v e r y t h i n g  in 

o u r  s o c i e t y ,  it is a  w e l c o m e  r e l i e f  t o  t h o s e  of u s  in S e a r c h  a n d  

R e s c u e  to h a v e  s o m e  f o r m  of p r o t e c t i o n .

T h e  C i v i l  A i r  P a t r o l ,  a s  w e l l  as m a n y  o t h e r  o r g a n i z a t i o n s  in o u r  

s t a t e ,  h a v e  l o n g  b e e n  c o n c e r n e d  a b o u t  t h e  p o t e n t i a l  f or

d e v a s t a t i n g  l a w  s u i t s .  S u c h  s u i t s  c o u l d  e f f e c t i v e l y  e l i m i n a t e  

t h e  p o t e n t i a l  f o r  s a v i n g  t h e  l i v e s  o f  d i s t r e s s e d  A l a s k a n s .

D u r i n g  1 9 8 7  t h e  C i v i l  A i r  P a t r o l  s a v e d  o v e r  4 6  l i v e s  a n d  

a s s i s t e d  in t h e  s a v i n g  of a n o t h e r  53. I m e n t i o n  t h i s  o n l y  to 

p o i n t  o u t  t h e  e x p o s u r e  t h a t  o u r  v o l u n t e e r s  h a v e  i n  a  y e a r s  t i m e .  

T h e  C A P  d o e s  i t s  b e s t  to a s s u r e  t h a t  t h e  p e o p l e  t h a t  w e  w o r k  w i t h  

r e c e i v e  t h e  b e s t  p o s s i b l e  c a r e  a n d  h a v e  t h e  m i n i m u m  a m o u n t  of 

e x p o s u r e  to h a z a r d o u s  e n v i r o n m e n t .  S t i l l  t h e r e  h a s  a l w a y s  b e e n  

t h a t  c o n c e r n  a b o u t  p o s s i b l e  l i t i g a t i o n  l u r k i n g  i n  t h e  b a c k g r o u n d .  

It i s  h o p e d  t h a t  y o u r  b i l l  w i l l  m i n i m i z e  t h a t  c o n c e r n .

S i n c e r e l y , /



S e p t e m b e r  2 9 .  19 S7

The H o n o r a b l e  B e t t y e  Fahr enkamp 
A l a s k a  S t a t e  S e n a t e  
515 7th A y e . ,  S u i t e  130 
F a i r b a n k s ,  A l a s k a  99701

Bea r  B e t t y e :

I am w r i t i n g  t o  i n q u i r e  i t  you m i g h t  be w i l l i n g  t o  h e l p  
r emedy a s t a t u t o r y  s i t u a t i o n  t h a t  a p p e a r s  t o  p e n a l i z e  
v o l u n t e e r  -f i r s t  a i d  p e o p l e  who a t t e m p t  t o  h e l p  o t h e r s .  I n  
t e rms  o f  q u a l i f i c a t i o n s  and s t a t u t o r y  p r o t e c t i o n  f o r  F i r s t  
A i d  p e o p l e ,  t h e r e  a p p e a r  t o  be t h r e e  m a j o r  g r o u p s :

(1) Ernergency  M e d i c a l  T e c h n i c i a n s  <EMTs) ,  
Eme r g e n c y  T r auma T e c h n i c i a n s  ( E T T s ) ,  and p a r a m e d i c s  who are 
c e r t i f i e d  by  t he  s t a t e  and ar e  p r o t e c t e d  i n  l i a b i l i t y
que s t i o n s  by AS 18.03.088 or  AS 08.84.388.

(2) O t h e r  n o n - s t a t e  c e r t i f i e d  f i r s t - a i d e r s  who 
work w i t h  v o l u n t e e r  r e s c u e  g r o u p s  s u c h  as  N a t i o n a l  Ski  
P a t r o l ,  C i v i l  A i r  P a t r o l ,  M o u n t a i n  Re s c u e  g r o u p s ,  e t c .  Most
o f  t h e s e  p e o p l e  a r e  t r a i n e d  at l e v e l s  r a n g i n g  f r om t he 
Am e r i c a n  Red C r o s s  Ad v a n c e d  F i r s t  A i d  C o u r s e ,  CPR c o u r s e ,  t o
n e a r  EMT l e v e l  t r a i n i n g  such  as t h a t  now r e q u i r e d  f o r  
N a t i o n a l  Sk i  P a t r o l .  T h e s e  p e o p l e ,  t h o u g h  r e q u i r e d  i n  t h e i r  
v o l u n t e e r  c a p a c i t y  t o  r e n d e r  f i r s t  a i d ,  a p p a r e n t l y  do no t
e n j  oy  any s t  a t u t o r y  p r  o t ec t i on f  r  cm l i a b i l i t y  ac t i o n s .

< 3) Ord i n a r  y c i t i z e n s ,  t r a i n e d  or  u n t r a i n e d ,  who 
t r y  t o  h e l p  i n  eme r g e n c y  s i t u a t i o n s .  T h e s e  p e o p l e  are 
p r o t e c t e d  by t he  Good S ama r i t a n  A c t  (AS 09.85.090)

At  t he p r e s e n t  t i m e ,  I s e r v e  as a v o l u n t e e r  f o r  b o t h  
N a t i o n a l  Sk i  P a t r o l  and C i v i l  A i r  P a t r o l  as  w e l l  as  b e i n g  a 
f i r s t  a i d  and  CPR i n s t r u c t o r ' .  I l e a r n e d  f o r  t h e  f i r s t  t i me  
t h i s  f a l l  t h a t  my e f f o r t s  t o  a s s i s t  o t h e r s  h a v e  a p p a r e n t l y  
e a r n e d  me t h e  d i s t i n c t i o n  o f  b e i n g  t o t a l l y  u n p r o t e c t e d  f r om 
l e g a l  a c t i o n ,  u n l e s s  I i n d e p e n d e n t l y  c a r r y  l i a b i l i t y  
i n s u r a n c e  i n  t he  amount  o f  s e v e r a l  m i l l i o n  d o l l a r s .  Our own 
s k i  p a t r o l  a t t o r n e y s  ( a t t a c h e d  c o r r e s p o n d e n c e )  seem to 
c o n c u r  w i t h  my a s s e s sme n t  o f  t he  s i t u a t i o n .  Our  A l a s k a  
Supreme C o u r t  nas  r u l e d  t h a t  t he  Good S a m a r i t a n  Ac t  does  no t  
a p p l y  t o  t h o s e  who h a v e  a “p r e - e x i s t i n g  o b l i g a t i o n  t o  a s s i s t  
i n d i v i d u a l s  i n  d a n g e r . "  C l e a r l y ,  v o l u n t e e r  f i r s t  a i d  and 
r e s c u e  p e op 1e hav e  a p r e - e x i s t i n g  o b l i g a t i  o n , and t h u s  my 
p l e a  r o r  y o u r  he i p  i n  c h a n g i n g  t h i s  u n f a i r  s i  t u a 11o n .

I*ihat t o c o  abo u t  t he s i  t u a t i o n ?  I u n d e r s t a n d  t h a t  New 
J e r s e y  came t o  g r i p s  w i t h  t he  p r o b l e m  by amend i n g  t h e i r  Good



S a m a r i t a n  A c t  to include l a n g u a g e  such as the -following 
(taken -from a t t a c h e d  l it e r a t u r e  -from N S P S  legal advisor).

E x c e r p t e d  -from N J S A  2A: 53A -1 2

" N o  m e m b e r  o-f a v o l u n t e e r  -first aid, rescue, or 
e m e r g e n c y  squad, w h i c h  p r o v i d e s  e m e r g e n c y  public -first 
aid  an d res cu e s e r v i c e s  shall be liable in any civil 
act ion  to r e s p o n d  in d a m a g e s  as a re sul t of his a c t s  of 
c o m m i s s i o n  or o m i s s i o n  a r i s i n g  out of and in the c o u r s e  
of his  r e n d e r i n g  in g o o d  faith any  such se rv ic es  as 
such m e m b e r .

N o t h i n g  he rei n -shall be d e e m e d  to grant any such 
i m m u n i t y  to any p e r s o n  c a u s i n g  da ma g e  by his willful or 
wa n ton act of c om i ss i on or om i ss i o n .

T h i s  act shall take ef fe ct  im med ia t el y. "

Do you s u p p o s e  it w o u l d  be p o s s i b l e  to a m e n d  one of the 
A l a s k a  s t a t u t e s  in a s im ila r m a n n e r  to a c h i e v e  pro t ec ti on  
for our own v o l u n t e e r  rescue teams'? P e r h a p s  in d r a f t i n g  the 
e x i s t i n g  s t a t u t e s  the tr ai ned  v o l u n t e e r s  s o m e h o w  fell 
thro ugh  the cracks. We w o u l d  c e r t a i n l y  be grateful for your 
a s s i s t a n c e  in r e m e d y i n g  the i n j u s t i c e  of this u n f o r tu na te  
si tuat i o n .

P le a s e  do not h e s i t a t e  to c o n t a c t  me if I can be of help in 
p r ovi d i ng  a d d  i t i on a 1 i nf ormat i o n . I a p p r e c i a t e  you r 
c o n s i d e r a t i o n  of this request.

Sincerely,
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Position Paper 

SB 346

For an Act entitled: "An A c t  granting immunity from civil 
liability for providing volunteer
emergency services.

This Act amends AS 09.65.090 (civil liability for emer­
gency aid) to expand the coverage to a person who provides 
emergency services (e.g., first aid and search and rescue) 
while acting as a volunteer for an organization that exists 
for the purpose of providing the service rendered, regardless 
of whether the organization or members are under a preexisting 
duty to render assistance. Currently, AS 09.65.090 provides 
immunity from liability only to persons who do not have a 
preexisting duty to act. Ma ny individuals and organizations 
providing emergency services, such as volunteer ski patrollers 
and search and rescue teams, do not currently have protection 
from liability afforded by statute.

Impact of Bill

This legislation increases immunity from liability for 
volunteer emergency services workers, many of whom are under 
a preexisting duty to act and, consequently, are not covered 
by AS 09.65.090. It is likely that passage of this legisla­
tion would increase the number of individuals willing to p r o­
vide volunteer emergency services and would decrease the r a t e  
of attrition among emergency service workers.

Position

The Department of Health and Social Services supports the 
intent of this legislation. However, the department recommends 
that SB 346 be amended to add the following statement:

This subsection does no t  apply to persons who pro­
vide advanced life support medical procedures, 
including cardiac defibrillation; administration 
of antiarrhythmic agents, intravenous therapy, or 
intramuscular therapy; use of esophageal airway 
deviees or endotracheal’"intubation devices; or other 

_ invasive medical procedures, unless the person is 
authorized by law to perform these procedures.
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R e c o m m e n d e d

D a t e :

A p p r o v e d  by

D a t e :

Director
Division of Dublic H e a l t h

Department of Health a n d  
Social Services
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2957 S H E L D O N  J A C K S O N  S T R E E T  A N C H O R A G E . A L A S K A  99508
While in Juneau P . O . D O X  V JU N E A U . A L A S K A  99811 (907)465-3818

M E M O R A N D U M 19 F e b r u a r y  1988

TO: S e n a t o r  J a l m a r  K e r t t u l a
C h a i r m a n ,  S e n a t e  Judi^4^Hry=€o}ramittee

FROM: S e n a t o r  A r l i s g ' S t u r g u l e w s k i

RE: S e n a t e  B i l l  35^1^  "Aru-Aet r e l a t i n g  t o  a i b i t r a t i o n  of
m e d i c a l  m a l p r a c t i c e  c l a i m s . "

I w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  S e n a t e  B i l l  3 5 1  - "An A c t  
r e l a t i n g  t o  a r b i t r a t i o n  o f  m e d i c a l  m a l p r a c t i c e  c l a i m s "  f o r  a 
h e a r i n g  b e f o r e  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  T h i s  
l e g i s l a t i o n  is d e s i g n e d  t o  m a k e  it m o r e  c l e a r  t h a t  o f  t h e  
a r b i t r a t i o n  a g r e e m e n t s  t h a t  p a t i e n t s  s i g n  w i t h  d o c t o r s  a n d  
w i t h  h o s p i t a l s ,  o n l y  t h e  a g r e e m e n t  s i g n e d  w i t h  a h o s p i t a l  
n e e d s  t o  b e  r e - e x e c u t e d  e a c h  t i m e  a p a t i e n t  e n t e r s  a h o s p i t a l .

H o s p i t a l s  w i s h  t o  h a v e  t h i s  c l a r i f i e d  so t h a t  t h e y  a r e  n o t  
o b l i g e d  t o  p e r f o r m  t h e  p a p e r w o r k  n e c e s s a r y  t o  r e - e x e c u t e  a n  
a g r e e m e n t  b e t w e e n  a p a t i e n t  a n d  a d'.stor w h e n  a p a t i e n t  e n t e r s  
t h e  h o s p i t a l .

I a m  a t t a c h i n g  a s a m p l e  o f  t h e  d o c u m e n t s  u s e d  f o r  a r b i t r a t i o n  
a g r e e m e n t s ,  a c o p y  o f  t h e  c u r r e n t  s t a t u t e  g o v e r n i n g  m e d i c a l  
a r b i t r a t i o n ,  a n d  a l e t t e r  o f  s u p p o r t  f o r  t h i s  b i l l  f r o m  t h e  
H e a l t h  A s s o c i a t i o n  o f  A l a s k a .  I a m  a l s o  a t t a c h i n g  a l e t t e r  
f r o m  J a n e t  K. T e m p l e ,  a S o l d o t n a  a t t o r n e y  w h o  m a d e  t h e  
o r i g i n a l  b i l l  r e q u e s t ,  o u t l i n i n g  t h e  c o n c e r n s  o f  s o m e  
p h y s i c i a n s  in  t h e  S o l d o t n a  area.

J a y  Livey, L e g i s l a t i v e  L i a i s o n  f o r  t h e  D e p a r t m e n t  o f  H e a l t h  & 
S o c i a l  S e r v i c e s  s a y s  t h i s  b i l l  is n o t  a p p l i c a b l e  t o  t h a t  
d e p a r t m e n t .  T h e r e  is a z e r o  f i s c a l  n o t e  f r o m  t h e  D e p a r t m e n t  
o f  L a w  a t t a c h e d .

P l e a s e  c a l l  m e  o r  M e l i s s a  F o u s e  o f  m y  s t a f f  a t  4 6 5 - 3 8 1 8  if y o u  
h a v e  a n y  q u e s t i o n s .
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Health, Education and Social Services 
and Judiciarv

Introduced
Referred:

5-1508A

1 IN THE SENATE BY STURGULEWSKI

2 SENATE BILL NO. 351

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to arbitration of medical malprac-

7 tice claims."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.55.535(e) is amended to lead:

10 (e) An agreement to arbitrate between a patient and a hospital

11 must be reexecuted each time a person is admitted to a hospital. The

12 agreement may be extended by written agreement of all parties to apply

13 to care after hospitalization. A person receiving outpatient care

14 from a hospital or clinic or a member of a health maintenance orga-

15 nization may execute an agreement with the hospital which provides for

16 continuation of the agreement for a continuing program of treatment or

17 during continued membership.

SB0351a -1 - SB 351



J A N E T  K. T E M P E L  
A t t o r n e y  at L a w  

P.O. Box 2073 
S o ld o t n a ,  A l a s k a  99669 

T e l e p h o n e  (907) 2 62- 46 04

J a n u a r y  27, 1988

Se n ato r A r l i s s  S t u r g u l e w s k i  
2957 S h e l d o n  J a c k s o n  
A n c h o r a g e ,  A l a s k a  99 50 8

Dea r S e n a t o r  S t u r g u l e w s k i :

On b e h a l f  of M a r c u s  C. De ed e ,  M.D., I p r e v i o u s l y  r e q u e s t e d  tha t 
AS 0 9 . 5 5 . 5 3 5 ( e )  be a m e n d e d  so as to c l a r i f y  that this p a r t i c u l a r  
p r o v i s i o n  a p p l i e d  o n l y  to an a r b i t r a t i o n  a g r e e m e n t  b e t w e e n  a 
p a t i e n t  and a h o s p i t a l ,  and not to an a g r e e m e n t  b e t w e e n  a p a t i e n t  
and a p h y s i c i a n .

T h er e are  at le ast two p h y s i c i a n s  in the S o l d o t n a  ar e a w h o  h a v e  
been r o u t i n e l y  us ing  p a t i e n t / p h y s i c i a n  a r b i t r a t i o n  a g r e e m e n t s  for 
a c o n s i d e r a b l e  p e r i o d  of time. R o u t i n e l y ,  the p a t i e n t s  sign  the 
a g r e e m e n t s  at the d o c t o r ' s  o f f i c e s  d u r i n g  th eir i n it ia l vi si ts . 
The a g r e e m e n t s  are then in ef f e c t  u nti l r ev o k e d  by the p a t i e n t s ,  
u n der  the g u i d e l i n e s  set o u t  in the statu te.

As long as the p a t i e n t s  are not h o s p i t a l i z e d ,  there w o u l d  be no 
c o n t r o v e r s y  c o n c e r n i n g  the i n t e r p r e t a t i o n  of AS 0 9 . 5 5 . 5 3 5 ( e ) .  
H o w ev er , if p a t i e n t s  are h o s p i t a l i z e d ,  the s t a t u t e  as w r i t t e n  is 
u n cl ea r w h e t h e r  the r e q u i r e m e n t  to r e - e x e c u t e  an a r b i t r a t i o n  
a g r e e m e n t  is s o l e l y  a p p l i e d  to p a t i e n t / h o s p i t a l  a g r e e m e n t s  (which 
s e em s to be the intent) or wh e t h e r  it a l s o  a p p l i e s  to 
p a t i e n t / p h y s i c i a n  a g r e e m e n t s .

S i n c e  m o s t  p e o p l e  are r a r e l y  h o s p i t a l i z e d ,  it is l o g i c a l  an d 
d e s i r a b l e  to r e q u i r e  a n e w  p a t i e n t / h o s p i t a l  a g r e e m e n t  on e a c h  
a d m i t t a n c e ,  if the h o s p i t a l  is us ing  the a g r e e m e n t s .  A 
p r e v i o u s l y  s ig n e d  a g r e e m e n t  b et wee n a p a t i e n t  and a p h y s i c i a n , 
however, c o n t e m p l a t e s  that all future ca r e p r o v i d e d  by the 
p h y s i c i a n ,  i n c l u d i n g  h o s p i t a l i z a t i o n s ,  w ou ld  be g o v e r n e d  by the 
e x i s t i n g  a g r e e m e n t .  H a v i n g  to p r e s e n t  a new a g r e e m e n t  o n e a c h  
h o s p i t a l i z a t i o n ,  the re fo re , is not o n l y  c o n f u s i n g  to the p a t i e n t ,  
but g e n e r a t e s  u n n e c e s s a r y  p a p e r w o r k  and e x p e n s e ,  and r e q u i r e s  
a d m i n i s t r a t i v e  p e r s o n n e l  from the d o c t o r ' s  o f f i c e  (or the 

hospital) to take a d d i t i o n a l  time to r e - e x p l a i n  the a g r e e m e n t  and  
o b t a i n  n ew  s i g n a t u r e s .



Sen a to r A r l i s s  S t u r g u l e w s k i  
J a n u a r y  27, 1988 
Page Tw o

As I i n d i c a t e d  to y o u  in a p ri or  le tter d a te d M a y  5, 1987, it
a p p e a r s  that MICA, as w e l l  as the A t t o r n e y  G e n e r a l ' s  O f f i c e  is of
the u n d e r s t a n d i n g  that the l e g i s l a t i v e  in tent w as  to h a v e
s u b s e c t i o n  (e) a p p l y  o n l y  to p a t i e n t / h o s p i t a l  a g r e e m e n t s ,  and not 
to p a t i e n t / p h y s i c i a n  a g r e e m e n t s .  (Copy e n c l o s e d  for y o u r  
in fo rm a ti on .)  B a s e d  on this, the l oca l p h y s i c i a n s  ha v e not been
having their p a t i e n t s  w i t h  e x i s t i n g  a r b i t r a t i o n  a g r e e m e n t s
e x e c u t e  ne w  a g r e e m e n t s  on a d m i s s i o n  to the h os p i t a l .  Th e local 
p h y s i c i a n s  are c o n c e r n e d ,  ho we v e r ,  that the e x i s t i n g  l a n g u a g e  in 
s u b s e c t i o n  (e) l e a v e s  a l o o p h o l e  if a o a t i e n t  later a t t e m p t s  to 
void the a g r e e m e n t .

I hope this let te r w i l l  be o f  a s s i s t a n c e  you. p l e a s e  lee me 
know if I c a n  a s s i s t  further. Thank you for you r c o n s i d e r a t i o n  
and a s s i s t a n c e  in this m a t t e r .

Y ou rs truly,

Ja
A t t o r n e y  at Law

J K T / r m c

cc: M a r c u s  C. D e e d e , M.D.

M i c h a e l  L o c k w o o d ,  A d m i n i s t r a t o r  
C e n t r a l  P e n i n s u l a  G e n e r a l  H o s p i t a l
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professional liability or malpractice insur­
ance. 7 ALR4th 1238.

Civil liability for physical measures 
undertaken in connection wtth treatment 
of mentally disordered patient, 8 ALR4th 
464.

Administering or prescribing birth 
control pills or devices. 9 ALR4th 372.

Recovery, and measure and element of 
damages, in action against dentist for 
breach of contract to achieve particular 
result or cure. 11 ALR4th 748.

Validity of statute establishing contin­
gent fee scale for attorneys representing 
parties in medical malpractice actions. 12 
ALR4th 23.

Physicians liability for causing patient 
to become addicted to drugs, 16 ALR4th 
999.

Applicability of doctrine of strict liabil­
ity in tort to injury resulting from X-ray 
radiation. 16 ALR4tli 1300.

What constitutes physician-patient 
relationship for malpractice purposes. 17 
ALR-lth 132.

Regulation of practice of acupuncture. 
17 ALR4th 964.

Liability of doctor, psychiatrist, or psy­
chologist for failing to lake steps to 
prevent patient's suicide. 17 ALR4th 1128.

Liability of mental care facility for 
suicide of patient or former patient. 19 
ALR4th 7.

Liability of hospital, physician, or other 
individual medical practitioner for injury 
or death resulting from blood transfusion. 
20 ALF.4th 136.

Instrument breaking in course of sur­
gery or treatment. 20 ALR4th 1179.

When does cause of action accrue for 
medical malpractice claim under Civil 
Rights Act of 1871 (42 L’.S.C. 5 19831. 52 
ALR Fed. 780.

Sec. 09.55.530. D eclaratio n  o f purpose. The legislature considers that there is a need in Alaska to codify the law with regard to medical liability in order to establish that the law in Alaska in this regard is the same as elsewhere. (§ 1 ch <19 SL A  1967)Se c. 09.55.535. V o lu n ta ry  a rb itration , (a) A patient and any health care provider may execute an agreement to submit to arbi­tration any dispute, controversy, or issue arising out of care or treatment by the health care provider during the period that the agreement is in force or that has already arisen between the parties. Execution of an agreement under this subsection by a patient may not be made a prerequisite to receipt of care or treatment by the health care provider.(b) An agreement to arbitrate executed before care or treatment is provided shall clearly provide in bold print on the face of the agreement that execution of the agreement by the patient is not a prerequisite to receiving care or treatment. I f  this subsection is not complied with by the health care provider, the agreement to arbitrate is void. The form to be used shall be approved in advance by the attorney general of the state to assure it fairly informs both parties to the agreement and properly protects their interests.(c) The agreement shall provide that the person receiving health care may revoke the agreement within 30 days after execution by notifying the health care provider in writing. The period for revocation shall be tolled during any period that the person receiving health care is physically unable to execute a revocation. The health care provider may not revoke the agreement after its execution.
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S 09.55.535 A l a s k a  S t a t u t e s $ 09.55.535(d) An arbitration agreement entered into by the parents or legal guardian of a minor person receiving health care is binding upon the minor person.(e) An agreement to arbitrate must be reexecuted each time a person is admitted to a hospital. The agreement may be extended by written agreement of all parties to apply to care after hospitalization. A person receiving outpatient care from a hospital or clinic or a member of a health maintenance organization may execute an agreement with the hospital which provides for continuation of the agreement for a continuing program of treatment or during continued membership.(f) Upon the Filing of a malpractice claim which is subject to an agreement to arbitrate, the claim shall be submitted to an arbitration board. The arbitration board shall consist of three arbitrators: one arbitrator designated by the claimant or claimants, one arbitrator designated by the health care provider or providers against whom the claim is made, and a third arbitrator designated by mutual agreement who shall serve as chairperson of the board. If the parties cannot agree on the third person, the court will provide a choice of three or more persons who might serve as chairperson of the arbitration board, which shall be from a list of qualified arbitrators furnished by the attorney general. Claim ant or claimants together and health care provider or providers together may each strike one or more names so that after each side has done so at least one name remains, providing a basis for the Final selection by the court.(g) The attorney general shall prepare a list of persons consisting of lawyers or other persons qualified to serve as chairperson of an arbi­tration board. They shall be selected on basis of their technical exper­tise, judicial temperament, and capability of impartially acting on mr. -ractice claims. The attorney general shall submit a list of at least thr-_. names whenever requested to do so by the court along with detailed biographical information on each person listed.(h) Each member of the arbitration board shall receive reasonable compensation to be paid by the court based on the extent and duration of services rendered. The court shall pay the costs of expert witnesses called by the board and the costs of expert witnesses called by the parties to the arbitration up to a maximum of three witnesses for each side and S150 per day for each expert witness.(i) The arbitration board may appoint an expert advisory panel, with the powers of the expert advisory panel under AS 09.55.536, to advise the board on the medical facts of the case.(j) The court shall specify the shortest practical deadline for comple­tion of the work of the arbitration board, taking into account all the circumstances and the nature of the case.(k) The provisions of the Uniform Arbitration Act, A S 09.43.010 — 09.43.180, apply to arbitrations under this section if they do not conflict with the provisions of this section; arbitrations under this section shall
300



$ 09.55.560 A l a s k a  S t a t u t e s  S u p p l e m e n t  $ 09.55.570seek abrogation and the death benefit paid under life insurance, is admissible after the fact finder has rendered an award. The court may take into account the value of claimant’s rights to coverage exhausted or depleted by payment of these collateral benefits by adding back a reasonable estimate of their probable value, or by earmarking and holding for possible periodic payment under (a) of this section that amount of the award that would otherwise have been deducted, to see if  the impairment of claimant’s rights actually takes place in the future. <§ 35 ch 1012 SL A  1976)
out above to correct a minor error in tlie 
main pamphlet.Sec. 09.55.560. Definitions. In A S 09.55.530 — 09.55.560(1) "health care provider” means an audiologist licensed under A S 08.11; a chiropractor licensed under A S  08.20; a dental hygienist li­censed under A S  08.32; a dentist licensed under A S 08.36; a nurse licensed under A S 08.68; a dispensing optician licensed under A S  08.71; a naturopath licensed under A S 08.45; an optometrist licensed under A S  08.72; a pharmacist licensed under A S  08.80; a physical therapist or occupational therapist licensed under A S 08.84; a physi­cian licensed under A S 08.64; a podiatrist; a psychologist and a psy­chological associate licensed under A S 08.86; and a hospital as defined in A S  18.20.130, including a govemmentally owned or operated hospi­tal; a corporate entity covered under A S  21.88.050(b)(ll); and an em­ployee of a health care provider acting within the course and scope of employment;(2) "board” means an arbitration board established under A S 09.55.535;(3) "panel” means an expert advisory panel established under A S 09.55.536. (§ 37 ch 102 SL A  1976; am § 24 ch 177 SL A  1978; am § 6 ch 56 S L A  1986; am § 9 ch 131 SL A  1986; S 26 ch 2 F S SL A  1987)

Effect of amendments. — The first beginning of paragraph (I) inserted "an 
1986 amendment in paragraph (1) in- audiologist licensed under AS 08.11." 
serted "a naturopath licensed under AS The 1987 amendment, effective Janu- 
08.45." ary 1, 1988, inserted "or occupational

The second 1986 amendment near the therapist" in paragraph (1).A rticle  6. A ctions by or A ga in st D eceased Persons.Se c. 09.55.570. A ll causes o f action survive.
Cited in Goodlntaw v. S.ate, Dep't of 2929 (File No. S-279). 698 P.2d 1190

Health & Social Servs.. Sup. Ct. Op. No. (1985).

f)

Editor's notes. — Th:s section is set

NOTES TO DECISIONS
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*‘PLEASE READ THIS DOCUMENT C A R E F ULLY**

A R B I T R A T I O N  AGREEMENT 
FOR

PHYSICIANS AND PATIENTS

1. EXECUTION O F  THIS AGREEMENT IS MOT A P R E R E Q U I S I T E  
FOR YOU/ THE PATIENT, TO RECEIVE MEDICAL CARE OR TREATMENT.

I

2. The attending physician will p r o vide medical c 
and services to the patient to the best of his skill or know 
which medical care in the light of circumstances is pssible 
practical. The patient will cooperate fully with the attend 
physician by o b taining such medications as are prescribed, b 
following the instruments or the attending physician, by adh 
to such treatment regimen or course of action as may be"set 
and by paying all fees and charges in full as billed or as p 
vided by prior special arrangement.

are
iedga
and

y
enr.e 
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3. In the event that any m alpractice claim or ot h e r  
dispuie, controversy or issue may arise out of the rendition of 
care or treatment by the undersigned physician, during the period 
that this Agreement is in force, it is hereby agreed that such wi 
be submitted to an a rbitration board selected and governed by rul: 
as hereinafter provided.

4. This ar b i t r a t i o n  agreement may be revoked by the 
person receiving the r e ndition of care or treatment w i t h i n  thirty 
(30) days after the execution of this A greement by notifying the 
undersigned physician in writing. The thirty (30) day p e r r c c  of 
revocation is extended by any period that you are p h y s ically unab) 
to execute a revocation. The physician is not entitled to revoke 
this Agreement.

5. The a rbitration board shall consist of three a r b i­
trators: One d e s i gnated by the physician; one de s i g n a t e d  by the 
party claiming malpra c t i c e  by the physician; one to be sele c t e d  
by mutual agr e e m e n t  between the physician and the party clai m i n g  
malpractice. If mutual a g reement on the third ar b i t r a t o r  cannot 
be reached, the Superior Co u r t  in the district in which the cocta: 
is a resident, pursuant to A.S. 09.55.535(f), shall p r o vide a 
choice of three or more persons who might serve. The pa r t y  c l a i m­
ing malpractice and the physician may each alter n a t i v e l y  strike 
one or more names until one remains, thereby pro v i d i n g  a basis 
for final selection by “.he court. The third a r b i t r a t o r  sele c t e d  
p ursuant to this procedure shall serve as the chairman of the 
arbitration board.

6. The provisions of the Uniform A r b i t r a t i o n  Act 
contained in A.S. 09.43.010 -.180, and A.S. 09.55.535, shall 
to arbitration pursuant to this agreement, if not in conflic 
with specific provisions of this agreement. The a r b i t r a t i o n  
board shall render its deci s i o n  in accordance with the laws 
legal precedence of the State of Alaska. Discovery shall be 
afforded to the parties pursuant to the Alaska Rules of Civi 
Procedure and the hearing shall be conducted a c cording to th 
Rules of Evidence as they are applied by the courts of Alask 
A.S. 09.55.540 -.540 and .554 -.560 and A.S. 09.65. 090 shall 
apply to the arbitration p r ocedure in addition to the ot h e r  
legal precedence, Rules of Civil Procedure and Rules of E n d  
of the State of Alaska.

as
a:

a no

e
a.

er.ee

7. T h e  u n d e r s i g n e d  p a r t i e s  h e r e b y  a c k n o w l e d g e  t h a t  
t h e y  h a v e  read the f o r e g o i n g  a r b i t r a t i o n  a g r e e m e n t  an d  ur.dersta; 

the D r o v i s i o n s  c o n t a i n e d  therein.



8. This agr e e m e n t  is to remain in full force for cl 
disputes, controversies, issues, or claims by the u n d e r signed 
parties relating to care or treatment for the foregoing:

9. W h e r e v e r  used, the term "physician" includes the 
physician and all employees, agents and associates of the physic

This a g r e e m e n t  terminates when the above-described care and tree
nent has been c o mpleted or on the ___  day o f ________________________ _
19___ , w h i c h e v e r  occurs first.

DATED this _____ day of __________________________, 19____ .

PHYSICIAN t

This form is h ereby approved by the Office of che 
A t t o r n e y  General for the State of Alaska:

DATED this ^  day of _________________, 19 p ? . .t ,
OFFICE OF THE ATTORNEY GENERAL

By



*‘PLEASE PEAD THIS DOCUMENT CAREFULLY**

A R B I T R A T I O N  AGREEMENT 
FOR

HOSPITALS O R  CLINICS AND PATIENTS

1. E X ECUTION O F  THIS A G REEMENT IS NOT A P R E REQUISITE 
FOR YOU, THE PATIENT, TO RECEIVE MEDICAL CARE OR TREATMENT. THIS 
AGRE E M E N T  MUST BE RE - E X E C U T E D  EACH TIME YOU ARE A D M I T T E D  TO THE 
HOSPITAL.

2. The h e alth care provider will provide medical care 
and services to the p a t i e n t  to the best of his skill and knowledg 
wh i c h  medical care in the light of circumstances is possible and 
practical. The p a t i e n t  w i l l  cooperate fully wi t h  the health care
provider by o b t a i n i n g  such medications as are prescribed, by
following the instructions of the health care provider, by adheri 
to such t r eatment regimen or course of action as may be set forth 
and by p aying all fees and charges in full as billed or as p r o­
vided by prior special arrangement.

3. In the event that any malpractice claim o r  other 
dispute, controversy or issue may arise out of the rendition of 
care or treatment by the undersigned health care provider, during 
the p eriod that this a g reement is in force, it is hereby agreed 
that such will be submitted to an arbitration board selected and 
governed by rules as h e r e i nafter provided.

4. This ar b i t r a t i o n  agreement may be revoked by the 
person receiving the rend i t i o n  of care or treatment w i t h i n  thirty 
(30) days after the exe c u t i o n  of this agreement by notifying the 
u ndersigned health care provider in writing. The thirty (30) day 
period of revocation is extended by any period that you are p h y s i­
cally unable to execute a revocation. The health care provider is
not entitled to revoke this agreement.

5. The ar b i t r a t i o n  board shall consist of three a r b i­
trators: One d e s i gnated by the health care provider; one d e s i g­
nated by the party c l a i m i n g  malpractice by the health care p r o­
vider; one to be selected by mutual agreement between the health 
care provider and the party claiming malpractice. If mutual 
agr e e m e n t  on the third a r b i t r a t o r  cannot be reached, the Superior 
Court in the dist r i c t  in wh i c h  the health care prov i d e r  is situate 
pursuant to A.S. 09.55.535(f), shall provide a choice of three
or more persons w h o  might serve. The party claiming m alpractice 
and the health care p r o v i d e r  may each alternatively strike o ne or 
more names until one remains, thereby providing a basis for 
final selection by the court. The third arbitrator selected p u r­
suant to this procedure shall serve as the chairman of the 
arbitration board.

6. The p r o visions of the Uniform Arbitration Act as 
contained in A.S. 09.43.010 -.180, and A.S. 09.55.535, shall 
apply to arbitration purs u a n t  to this agreement, if not in c o n­
flict with specifi provisions of this agreement. The arbitratio: 
board shall re.ider .ts decis i o n  in accordance wit h  the laws and 
legal precedence of the State of Alaska. Discovery shall be 
afforded to the parties pursuant to the Alaska Rules of Civil 
Procedure and the h e a ring shall be conducted according to the 
Rules of Evidence as they are applied by the courts of Alaska.
A.S. 09 . 55. 540 -.54 8 and . 554 -. 560 and'A.S. 09.65.090 shall 
apply to the arbitration procedure in addition to the other laws, 
legal precedence, Rules of Civil Procedure and Rules of Evidence 

| of the State of Alaska.



7. The undersigned parties hereby acknowledge that they 
have read the foregoing arbitration agreement and understand the 
provisions contained therein.

8. This agreement is to remain in force for all d i s­
putes, controversies, issues, o r  claims by the u n d e r signed parties 
relating to care or treatment for the following:

9. The term '’health care provider" includes the hospita 
or clinic and all agents, employees, servants, officers and di r e c­
tors of the hospital or clinic and physicians employed by or asso­
ciated with the hospital or clinic.

This agreement terminates when the above-described care or treat­
ment  has been completed or on the _____ day of  ,
19 , w h i c h e v e r  occurs first.

S S  AMD H O L M E S
* T O « N | Y «  A T  1 > W  
«• i i i M x n i i  $ r

411 « in in

DATED this day of 19

PATIENT

H E A ICH CARE PROVIDER
This a greement is extended to apply to outpatient care 

for the treatment des c r i b e d  in paragraph 8 of this agreement.

DATED this day of 19

PATIENT

HEALTH CARE PROVIDER

This form is hereby approved by the Office of the 
A t t o r n e y  General for the State of Alaska.

DATED this dtzL. daY of , 19 T?
OF F I C E  OF THE ATTORNEY GENERAL'

by

-2 -
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REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

C h a irm a n  o l th e  Board  
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S is te r  Barbara H a a s e  
K e tc h ik a n  G e n e ra l H o s p ita l

A lte rn a te  D e le g a te  to th e  
A m e r ic a n  H o s p ita l A sso c . 

E d  Z e in e
C o rd o v a  C o m m u n ity  

H o sp ita l

D e le g a te  to the  A m e r ic a n  
H e a lth  C a re  A s s o c ia t io n  

Tom  B o l.n g
O u r Lady  o l C o m p a s s io n  
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January 2?, 1987

Memo To:

From:

Subject:

Senator Arliss Sturgulewski

Harlan R. Knudson 

Executive Director 

Health Association of Alaska

Support - SB 351, Amending Arbitration Act

The Health Association of Alaska has reviewed and 

supports SB 351, amending the arbitration act to require that 

the arbitration agreement between the patient and the hospital 

be re-executed at each admission.

# # #

Exe cu tiv e  Director H arlan R. K n udson
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' • C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

For Bill/Resolution No. SB 351 .

This bill amends AS 09.55.535(e) by providing that the 
requirement of subsection (e), that a voluntary agreement to arbitrate 
must be reexecuted each time a person is admitted to a hospital, applies 
only to agreements between a patient and a hospital. The voluntary 
art itration statute otherwise applies to any health care provider-. 
Because this bill deals with patients and hospitals, it will not have a 
fiscal impact on the Department of Law.


