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U l t i m a t e l y ,  to h o l d  that the i n t e r e s t e d  p a r t y ' s  

a b s e n c e  fr o m  a f o r e c l o s u r e  sale i m p o s e s  a d u t y  u p o n  

p u r c h a s e r s  to i n v e s t i g a t e  the n o t i c e  g i v e n  w o u l d  gut AS 

3 4 . 2 0 . 0 9 0 ( c ) .  No  one w o u l d  e v e r  be a " b ona fide p u r c h a s e r  

w i t h o u t  [inquiry] n o t i c e . " i By r e q u i r i n g  w o u l d - b e  

p u r c h a s e r s  to " i n v e s t i g a t e  or buy a l a w s u i t , "  such a h o l d i n g  

w o u l d  f u r t h e r  i n c r e a s e  the c o s t s  and d e l a y s  a c c o m p a n y i n g  

d e e d  of t r ust sales.

H o w e v e r ,  e v e n  if the R o s e n b e r g s  w e r e  not put on 

i n q u i r y  n o t i c e  by the Smidts' a b s e n c e  f r o m  the sale, they 

m a y  be c h a r g e d  w i t h  su c h  n o t i c e  if the d e e d  c o n t a i n s  no m o r e  

t h a n  m e r e  r e c i t a l s  th a t  the t r u s t e e  has c o m p l i e d  w i t h  

s t a t u t o r y  n o t i c e  r e q u i r e m e n t s .

T h e  S m i d t s  a r g u e  t h a t  AS 34.2 0 . 0 9 0 ( c )  c o n t e m p l a t e s

r e c i t a l s  o f  fact, n o t  c o n c l u s i o n s  of  law. T h e y  c o n t e n d  th a t

i n t e r p r e t i n g  " r e c i t a l "  to m e a n  a d e t a i l e d  r e c i t a t i o n  o f  the

s t e p s  t a k e n  to n o t i f y  t r u s t o r s  or t h e i r  s u c c e s s o r s  w i l l

13. C o m p a r e  b o n a  fide p u r c h a s e r s  u n d e r  the UCC. 
S e c t i o n  9-504(4) (AS 4 5 . 0 9 . 5 0 4 ( d ) (1)) p r o t e c t s  p u r c h a s e r s  at 
p u b l i c  f o r e c l o s u r e  s a les o f  s e c u r e d  p e r s o n a l  p r o p e r t y .  T h i s  
s e c t i o n  r e q u i r e s  a b f p  to h a v e  no " k n o w l e d g e "  o f  a n y  d e f e c t s  
in the sale. See C o o g a n ,  Ho g a n ,  V o g t s  & M c D o n n e l l ,  S e c u r e d  
T r a n s a c t i o ns u n d er the U n i f o r m  C o m m e r c i a l  Code, 1A B e n d e r ' s  
1A UCC Serv. (MB) , § 8.04 [2] [c] [i] at 8-96 (1985)
( " [ P ] u r c h a s e r  at the p u b l i c  sale . . .  is p u t  u n d e r  no d u t y
to i n q u i r e  in t o  the c i r c u m s t a n c e s  o f  the sale." (footnote
o m i t t e d ) ) .  S e c t i o n  1-201(25) (AS 4 5 . 0 1 . 2 0 1 ( 2 5 ) )  d e f i n e s
" k n o w l e d g e "  as a c t u a l  k n o w l e d g e .
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p r e v e n t  p r o b l e m s  s u c h  as in this case. A r e c i t a t i o n  of the

"facts" of noti c e ,  t h e y  a r g u e ,  w o u l d  c h a r g e  the R o s e n b e r g s

w i t h  i n q u i r y  n o t i c e  o f  the Smidts' p l i g h t  a n d  t h u s  p r e v e n t

the R o s e n b e r g s  f r o m  b e c o m i n g  bfp's. We a g r e e  w i t h  e a c h  of

S e v e r a l  s t a t e s  h a v e  s t a t u t o r y  p r e s u m p t i o n s  s i m i l a r

to A l a s k a ' s .  S e e , e.g. , Cal. Civ. C o d e  § 2924 (West 1974); 

Or. Rev. Stat. § 86.7 8 1  (1983); U t a h  C o d e  Ann. § 57 - 1 - 2 8  (1) 

(1985). W e  have f o u n d  no c a s e s  w h i c h  h o l d  th a t  su c h  

st a t u t e s  e i t h e r  are o r  are not s a t i s f i e d  by  a b a r e  s t a t e m e n t  

that the law w a s  c o m p l i e d  with, as d i s t i n g u i s h e d  fr o m  a 

factual r e c i t a t i o n  o f  the s t e p s  w h i c h  w e r e  t a k e n  to c o m p l y  

w i t h  the l a w . 1 **

14. T h e r e  is d i c t u m  in the p l u r a l i t y  o p i n i o n  in 
B l o d g e t t  v. M a r t s c h ,  590 P . 2d 298, 303 (Utah 1978)
s u g g e s t i n g  t h a t  a m e r e  s t a t e m e n t  o f  c o m p l i a n c e  w i l l  suffice. 
H o wever, the c o u r t  d x d  n o t  so hold; the p u r c h a s e r  in t h a t  
c a s e  was f o u n d  n o t  to b e  a bfp. F u r t h e r ,  t h e r e  is no
d i s c u s s i o n  o f  the i s s u e  o f  the l e v e l  of  d e t a i l  n e c e s s a r y  to 
c o m p l y  w i t h  the s t a t u t e .  P i e r s o n  v. F i s c h e r ,  280 P . 2d 491, 
437 (Cal. App. 1955) is r e l i e d  o n  b y  the R o s e n b e r g s .  T h a t
c a s e  is b a s e d  on l a n g u a g e  o f  a d e e d  of  trust, n o t  a s t a t u t e
s i m i l a r  to A S  3 4 . 2 0 . 0 9 0 ( c ) .  F u r t h e r ,  the d e e d  o f  t r u s t  in 
P i e r s o n  s p e c i f i c a l l y  s t a t e d  t h a t  the r e c i t a l  c o u l d  b e  "in 
g e n e r a l  terms, o r  as c o n c l u s i o n s  o f  law . . . "  a b r o a d  
g r a n t  w h i c h  is absent in o u r  sta t u t e .  S i m i l a r l y ,  the c a s e s  
r e f e r r e d  to in the d i s s e n t i n g  o p i n i o n ,  T r i a n o  v. F i r s t  Am. 
T i t l e  Ins. Co., 643 P . 2d 26, 28 (Ariz. App. 1982) a n d  W o l f e  
v. L i p sey, 209 Cal. Rptr. 801, 805 (Cal. ~App. 1985) do n o t  
s p e a k  to the i s s u e  o f  w h a t  t y p e  o f  r e c i t a l  is c a l l e d  for. 
T r i a n o  d o e s  not set f o r t h  w h a t  w a s  s t a t e d  in the t r u s t e e ' s  
deed; it m e r e l y  h o l d s  t h a t  in the a b s e n c e  o f  a s h o w i n g  th a t

(Footnote Con t i n u e d )
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if the t r u s t e e  reci t e s  in the d e e d  it 
c a r r i e d  o u t  n o t i c e  p r o c e d u r e s  r e q u i r e d  
b y  the s t a t u t e s ,  such r e c i t a l s  p r o v i d e  
a b s o l u t e  p r o t e c t i o n  to a b o n a  fide 
p u r c h a s e r  r e l y i n g  u p o n  them.

R a n d o l p h ,  Jr., U p d a t i n g  the O r e g o n  I n s t a l l m e n t  L a n d

C o n t r a c t , 15 W i l l a m e t t e  L.J. ]81 at 200 n.64 (1979). O r e g o n

e x p l i c i t l y  lists tht r e q u i r e d  c o n t e n t s  of recit a l s .  Or.

Rev. State. 8 6 . 7 7 5  states:

A c c o r d i n g  to o n e  c o m m e n t a t o r  on  O r e g o n ' s

s t a t u t e ,1 '5

(Footnote C o n t i n u e d )

the law in fact w a s  not c o m p l i e d  w i t h  the i s s u a n c e  of the 
d e e d  was c o n c l u s i v e .  W o l f e  l i k e w i s e  does not s t ate w h a t  w a s  
set f orth in the t r u s t e e ' s  deed. The c o u r t  of a p p e a l s  in 
W o l f e  a f f i r m e d  the a c t i o n  o f  the trial c o u r t  s e t t i n g  a s i d e  
t h e  t r u s t e e ' s  sale, r e a s o n i n g  that since the t r i a l  c o u r t  d i d  
n o t  a p p l y  t h e  c o n c l u s i v e  p r e s u m p t i o n  of the s t a t u t e  it m u s t  
h a v e  f o u n d  t h a t  the p u r c h a s e r  was not a bfp, a l t h o u g h  t h a t  
c o n c l u s i o n  w a s  n o t  stated. T h e  c ourt in W o l f e  a l s o  r e f e r r e d  
to the C a l i f o r n i a  S u p r e m e  C o u r t  case, G a r f i n k l e  v. S u p e r i o r  
C o u r t  o f  C o n t r a  C o s t a  C o u n t y ,  578 P . 2d 925, 932 (Cal. 1978) 
w h i c h  in f o o t n o t e  16 s u g g e s t s  that the v a l i d i t y  of the 
c o n c l u s i v e  p r e s u m p t i o n  c l a u s e  in C a l i f o r n i a ' s  s t a t u t e  is a n  
o p e n  q u e s t i o n .

15. Or. Rev. State. § 86.780 reads: .

W h e n  the t r u s t e e ' s  d e e d  is r e c o r d e d  in 
th e  d e e d  r e c o r d s  of the c o u n t y  or 
c o u n t i e s  w h e r e  t h e  p r o p e r t y  d e s c r i b e d  in 
t h e  d e e d  is s i t u a t e d ,  the r e c i t a l s  
c o n t a i n e d  in the d e e d  a n d  in the 
a f f i d a v i t s  r e q u i r e d  u n d e r  ORS 86.750(3) 
s h a l l  be  p r i m a  f a cie e v i d e n c e  in any 
c o u r t  o f  the t r u t h  of the m a t t e r s  set 
f o r t h  h e r e i n ,  b u t  the r e c i t a l s  s h a l l  be 
c o n c l u s i v e  in f a v o r  of a p u r c h a s e r  for 
v a l u e  in g o o d  f a i t h  r e l y i n g  u p o n  them.
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T h e  t r u s t e e ' s  d e e d  to the p u r c h a s e r  at 
t h e  t r u s t e e ' s  s a l e  shall c o n t a i n ,  in 
a d d i t i o n  to a d e s c r i p t i o n  o f  the
p r o p e r t y  c o n v e y e d ,  a r e c i t a l  o f  the
f a c t s  c o n c e r n i n g  t h e  default, the n o t i c e  
g i v e n , the c o n d u c t  of the sale a n d  the 
r e c e i p t  o f  the p u r c h a s e  m o n e y  f r o m  the 
pur c h a s e r ,

(Empnasis a d d e d ) . A l a s k a  law a l s o  s p e c i f i e s  t h a t  the

t r u s t e e ' s  " d e e d  s h a l l  r e c i t e  . . . the m a i l i n g  or  d e l i v e r y  

of the c o p i e s  o f  the n o t i c e  o f  d e f a u l t  . . . . t h o u g h  it 

is less c l e a r  th a n  the O r e g o n  s t a t u t e  as to w h e t h e r  the

re c i t a l  s h o u l d  be f a c t u a l  or  c o n c l u s o r y .

W e  are p e r s u a d e d  that w h a t  is r e q u i r e d  is a 

r e c i t a l  o f  fa c t  s p e c i f y i n g  w h a t  the t r u s t e e  has done, not a 

m e r e  c o n c l u s o r y  s t a t e m e n t  t h a t  the t r u s t e e  h a s  c o m p l i e d  w i t h  

the law. T h e r e  are s e v e r a l  r e a s o n s  w h i c h  le a d  us to this 

c o n c l u s i o n .

■2,0r

16. As 3 4 . 2 0 . 0 8 0 ( c )  provides:

T h e  d e e d  s h a l l  r e c i t e  the d a t e  and 
t h e  b o o k  a n d  p a g e  o f  the r e c o r d i n g  of  
d e f a u l t ,  a n d  the m a i l i n g  or delivery, of 
t h e  c o p i e s  o f  the n o t i c e  o f  d e f a u l t ,  the 
t r u e  c o n s i d e r a t i o n  for the c o n v e y a n c e ,  
t h e  ti m e  a n d  p l a c e  o f  the p u b l i c a t i o n  of 
n o t i c e  o f  sale, a n d  the time, p l a c e  a n d  
m a n n e r  of sale, a n d  r e f e r  to the d e e d  of 
t r u s t  by  r e f e r e n c e  to the page, v o l u m e  
a n d  p l a c e  o f  record.
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T h e  fact that .0 8 0 ( c ) ^  e x p l i c i t l y  c a l l s  for

f a c t u a l  d e t a i l s  in the d e e d  recital c o n c e r n i n g  r e c o r d i n g ,

price, p u b l i c a t i o n ,  and s a l e  s uggests that facts are a l s o

1 8
c a l l e d  for c o n c e r n i n g  m a i l i n g  or d e l i v e r y .  F u r t h e r ,

r e q u i r i n g  a f a c t u a l  r e c i t a l  tends to a s s u r e  that the 

r e q u i r e m e n t s  o f  law c o n c e r n i n g  m a i l i n g  o r  d e l i v e r y  are 

c o m p l i e d  w ith. A c o n c l u s o r y  s t a t e m e n t  c a n  be a m a t t e r  

p l a c e d  in a form, or a p r o g r a m m e d  deed, and w i l l  not r e q u i r e  

the t r u s t e e  to r e v i e w  w h a t  was a c t u a l l y  done. A f a c t u a l  

r e c i t a l  d o e s  r e q u i r e  r e v i e w  in each case. W h i l e  a f a c tual 

r e c i t a l  r e q u i r e m e n t  does n o t  p r o t e c t  a g a i n s t  f r aud in all 

cases, it d o e s  t e n d  to p r e v e n t  the m o r e  c o m m o n  f a i l i n g s  o f  

o v e r s i g h t  a n d  n e g l e c t .  A  c o n c l u s o r y  rec i t a l ,  on the o t h e r  

hand, a c c o m p l i s h e s  little o r  nothing.

T h e  d i s s e n t i n g  o p i n i o n  st'ates th a t  the p u r p o s e  of 

34.20.090(c) is to p r o v i d e  e x t r a  p r o t e c t i o n  to p u r c h a s e r s  at

17. See no t e  16 s u p r a .

18. The p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  w h i c h  
is a p p l i c a b l e  h e r e  is t h a t  o f  a s s o c i a t e d  w o r d s  —  w o r d s  a r e  
k n o w n  b y  t h e  c o m p a n y  t h e y  keep. "A w i d e l y  a p p l i e d  t e n e t  o f  
s t a t u t o r y  i n t e r p r e t a t i o n  is t h a t  if 'the l e g i s l a t i v e  i n t e n t  
or g e n e r a l  m e a n i n g  o f  a s t a t u t e  is not clear, the m e a n i n g  of 
d o u b t f u l  w o r d s  m a y  be d e t e r m i n e d  by  r e f e r e n c e  to t h e i r  
a s s o c i a t i o n  w i t h  o t h e r  a s s o c i a t e d  w o r d s  a n d  p h r a s e s . ' "  
State, Re a l  E s t a t e  C o m m i s s i o n  v. J o h n s t o n ,  682 P. 2d 383 , 
3 86-87 (Alaska 1984). Thus, since .080(c) c a l l s  for facts 
c o n c e r n i n g  o t h e r  s u b j e c t s  u s e d  in a se r i e s  w i t h  m a i l i n g  or 
d e l i v e r y ,  it is l o g i c a l  to c o n c l u d e  th a t  the s t a t u t e  c a l l s  
for facts c o n c e r n i n g  m a i l i n g  o r  delivery.
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f o r e c l o s u r e  s a l e s  a n d  to e n h a n c e  the r e l i a b i l i t y  o f  t h e i r

titles. W h i l e  t h a t  is one p u r p o s e  of the act o f  w h i c n

34. 20. 090 (c) is a part, it it- by no m e a n s  its o n l y  pur p o s e .

The e n a c t m e n t  in q u e s t i o n ,  ch. 116, S L A  1957, a d d e d  the

m a i l i n g  a n d  d e l i v e r y  r e q u i r e m e n t s  n o w  set o u t  in .070(c)

(previous l a w  h a d  o n l y  r e q u i r e d  p u b l i c a t i o n ,  A C L A  1949

§ 22-5-2) , m a n d a t e d  that the d e e d  r e c i t e  the m a i l i n g  or

d e l i v e r y  of  notice, .080(c), a n d  s t a t e d  the e v i d e n t i a r y

e f f e c t  of such a r e c i t a l ,  .090(c). Thus, the p u r p o s e  of the

act was not o n l y  to p r o t e c t  the f o r e c l o s u r e  sale p u r c h a s e r ,

but to r e q u i r e  that e f f e c t i v e  n o t i c e  o f  d e f a u l t  and sale be

g i v e n  p a r t i e s  in i n t e r e s t ,  and to p r o v i d e  a s e l f - e f f e c t i n g

m e t h o d  of a s s u r i n g  t h a t  s u c h  n o t i c e  is given. C o n s t r u i n g

the r e c i t a l  r e q u i r e m e n t s  in .080(c) and .090(c) to cali o n l y

for f o r m a l  c o n c l u s i o n s  d o e s  not a c c o m p l i s h  the p u r p o s e  of

a s s u r i n g  m a i l i n g  o r  d e l i v e r y ;  a c o n s t r u c t i o n  w h i c h  h o l d s

that a r e c i t a l  o f  f a cts is r e q u i r e d  is c o n s i s t e n t  w i t h  r. 11

of the p u r p o s e s  o f  t h e  statute.

M o r e o v e r ,  t h e  u s e  o f  the w o r d  " r e c i t r l "  s u g g e s t s

t h a t  facts r a t h e r  t h a n  c o n c l u s i o n s  are w h a t  the s t a t u t e

c a l l s  for. The o r d i n a r y  m e a n i n g  o f  " r e c i t a l "  is a f o r m a l

19
s t a t e m e n t  o f  r e l e v a n t  facts.

19. W e b s t e r ' s  T h i r d  N e w  I n t e r n a t i o n a l  D i c t i o n a r y :  

(Footnote C o n t i n u e d )

-23-



( '
V

F o r  t h e s e  r e a s o n s  w e  c o n c l u d e  th a t  AS 3 4 . 2 0 . 0 8 0 ( c )  

and .090(c) r e q u i r e  a r e c i t a l  of f acts s p e c i f y i n g  w h a t  the 

t r u s t e e  has d o n e  r e g a r d i n g  m a i l i n g  o r  d e l i v e r y .  S i n c e  t h e r e  

w a s  no s u c h  r e c i t a l  in this c a s e  the R o s e n b e r g s  w e r e  on 

i n q u i r y  n o t i c e  of a p o t e n t i a l  v o i d a b l e  d e f e c t .  T h e y  c a n n o t  

c l a i m  b f p  s t a t u s  o r  the p r o t e c t i o n  o f  .090(c).

A F F I R M E D .

(Footnote C o n t i n u e d )

" R e c i t a l  1: t h e  f o r m a l  s t a t e m e n t  or  s e t t i n g  f o r t h  of  s o m e  
r e l e v a n t  m a t t e r  o f  f a c t  in a d e e d  o r  l e gal d o c u m e n t  (as to 
e x p l a i n  the r e a s o n s  for a t r a n s a c t i o n ,  to e v i d e n c e  the 
e x i s t e n c e  o f  facts, o r  to i n t r o d u c e  a p o s i t i v e  a l l e g a t i o n  in 
p l e a d i n g ) .  2. a: a p a r t i c u l a r i z e d  a c c o u n t  . . . B l a c k ' s
L a w  D i c t i o n a r y  1435 (Rev. 4 t h  ed. 1968) : " R e c i t a l :  The
f o r m a l  s t a t e m e n t  o r  s e t t i n g  f o r t h  of so m e  m a t t e r  o f  fact, in 
any d e e d  or  w r i t i n g ,  in o r d e r  to e x p l a i n  the r e a s o n s  u p o n  
w h i c h  the t r a n s a c t i o n  is f o u n d e d  . . . T h e  fo r m a l  
p r e l i m i n a r y  s t a t e m e n t  in a d e e d  or o t h e r  i n s t r u m e n t ,  o f  such 
de e d s ,  a g r e e m e n t s ,  o r  m a t t e r s  of fact as are n e c e r a r y  to 
e x p l a i n  the r e a s o n s  u p o n  w h i c h  the t r a n s a c t i o n  is f o u n d e d . "
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iMOORE, J u s t i c e ,  w i t h  w h o m  R a b i n o w i t z ,  C h i e f  J ustice, joins, 

d i s s e n t i n g  in part.

I d i s s e n t  f r o m  the m a j o r i t y ' s  c o n c l u s i o n  t h a t  the 

R o s e n b e r g s  are n o t  B o n a  Fi d e  P u r c h a s e r s  (BFP) . In m y  v i e w  

the R o s e n b e r g s '  s t a t u s  as BFPs ba r s  the S m i d t s  f r o m  o v e r­

t u r n i n g  the f o r e c l o s u r e  sale, and l i m i t s  t h e i r  r e m e d y  to 

s e e k i n g  d a m a g e s  f r o m  S p e n d l o v e ,  J o h n s o n  a n d / o r  the t rustee, 

A l a s k a  T i t l e  G u a r a n t y  C o m p a n y .  P r o t e c t i n g  the R o s e n b e r g s '  

t i t l e  to the p r o p e r t y  is c o m p e l l e d  by i m p o r t a n t  p u b l i c  p o l i­

cy c o n s i d e r a t i o n s  as w e l l  as by  the e x p r e s s  l a n g u a g e  of AS  

3 4 . 2 0 . 0 9 0 ( c ) .

T h e  m a j o r i t y  c o r r e c t l y  n o t e s  t h a t  where, as here, 

a d e f e c t  in the f o r e c l o s u r e  sale m a k e s  it m e r e l y  v o i d a b l e ,  

the sale to a B F P  w i l l  c o m p l e t e l y  b a r  the d e b t o r ' s  a b i l i t y  

to set a s i d e  the sale. G. N e l s o n  & D. W h i t m a n ,  R e a l  E s t a t e  

F i n a n c e  Lav/ § 7.20 (2d ed. 1985); A n n o t . ,  73 A. L . R .  612, 638 

("It s eems w e l l  s e t t l e d  t h a t  m o r e  d e f e c t s  o r  i r r e g u l a r i t i e s  

in f o r e c l o s u r e  p r o c e e d i n g s  do n o t  a f f e c t  the t i t l e  a c q u i r e d  

b y  a b o n a  fide p u r c h a s e r  at the sale thereundt r .") T h i s  

m a k e s  p e r f e c t  sense, as g r a v e  c o n s e q u e n c e s  w o u l d  r e s u l t  if 

t h e  rule w e r e  o t h e r w i s e .  F o r  exa m p l e ,  if i n n o c e n t  p u r c h a s­

ers at f o r e c l o s u r e  s a l e s  h a d  to face the r i s k  t h a t  d e b t o r s  

c o u l d  e a s i l y  set a s i d e  the sales, t h e n  it t akes l i t t l e  i m a g­

ina t i o n  to r e a l i z e  t h a t  p a r t i c i p a t i o n  at f o r e c l o s u r e  s ales
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w o u l d  be s i g n i f i c a n t l y  a n d  u n a c c e p t a b l v  chi l l e d .  As the

c o u r t  s t a t e d  in In re A l s o p , 14 B.R. 982, 987 (Bankr. A l a s k a

1981), a f f ' d  22 B.R. 1017 (D. A l a s k a  1982):

T h e  s p e c t e r  o f  this u n c e r t a i n t y  o f  t i t l e  
w i l l  s e v e r e l y  i n h i b i t  p a r t i c i p a t i o n  at 
the f o r e c l o s u r e  sale by a n y o n e  o t h e r  
t h a n  the o r i g i n a l  c r e d i t o r ,  thus d e­
p r e s s i n g  bid p r i c e s  to the g e n e r a l  d e t­
ri m e n t  o f  d e b t o r s .  [This] w o u l d  f u r t h e r  
r e d u c e  the w i l l i n g n e s s  of c r e d i t o r s  to 
lend o n  the s e c u r i t y  o f  a d e e d  of trust, 
to the g e n e r a l  d e t r i m e n t  of b o r r o w e r s .

I d . (Citation omitted.)

F u r t h e r m o r e ,  the i n n o c e n t  p u r c h a s e r ,  h a v i n g  a b s o­

lu t e l y  n o t h i n g  to do w i t h  the l e g a l  r e l a t i o n s h i p  b e t w e e n  the 

t r u s t e e  and the d e b t o r ,  s h o u l d  not be f o r c e d  to b e a r  any 

loss c a u s e d  to t h e  d e b t o r  b y  the t r u s t e e ' s  f a i l u r e  to d i l i­

g e n t l y  p r o t e c t  the d e b t o r ' s  i n t e r e s t s .

As b e t w e e n  the m o r t g a g o r  a n d  the p u r­
chaser, the f o r m e r  r a t h e r  t h a n  the l a t­
ter  s h o u l d  s u f f e r  the loss, b e c a u s e  by 
g r a n t i n g  to the m o r t g a g e e  the r i g h t  to 
sell, t h e  m o r t g a g o r  p u t  it in the 
m o r t g a g e e ' s  p o w e r  to w o r k  the i n j u r y  
t h r o u g h  the e x e c u t i o n  o f  t h a t  power.

D u g a n  v. M a n c h e s t e r  F e d e r a l  S a v i n g s  & L o a n  A s s o c i a t i o n , 23 

A . 2d 873, 876 (N.H. 1942). Here, w h e r e  the i n j u r y  w a s

c a u s e d  b y  t h e  t r u s t e e ' s  f a i l u r e  to d i s c o v e r  the d e b t o r ' s  n e w  

a d d r e s s ,  it s h o u l d  b e  the d e b t o r ,  n o t  the i n n o c e n t  p u r c h a s­

er, w h o  s h o u l d  lose t i t l e  to the p r o p e r t y .  It is the d e b t­

or, not the p u r c h a s e r ,  w h o  can m o s t  e a s i l y  n o t i f y  the t r u s t­

ee of the n e w  a d d r e s s .  As b e t w e e n  two i n n o c e n t  p a r t i e s ,  the
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loss s h o u l d  fall on  the one in the b e s t  p o s i t i o n  to ha v e  

a v o i d e d  t h a t  loss.

T h e r e  is no d o u b t  that A l a s k a  f o l l o w s  the u n i v e r­

sal rule of  r e f u s i n g  to set a s i d e  a v o i d a b l e  f o r e c l o s u r e  

sale w h e n  t i t l e  has p a s s e d  to a BFP. In fact, A l a s k a  g o e s  

e v e n  further, a n d  e v e n  in the a b s e n c e  of a B F P  th i s  c o u r t  

w i l l  r e m a i n  v e r y  r e l u c t a n t  to set a s i d e  a f o r e c l o s u r e  sale 

e x c e p t  in the m o s t  u n u s u a l  c i r c u m s t a n c e s .  F o r  e x a m p l e ,  in 

M c H u g h  v. C h u r c h , a ca s e  not i n v o l v i n g  p u r c h a s e  by a BFP, 

this c o u r t  stated:

W h i l e  n o n c o m p l i a n c e  w i t h  the s t a t u t o r y  
p r o v i s i o n s  r e g a r d i n g  f o r e c l o s u r e  by the 
p o w e r  u n d e r  a m o r t g a g e  o r  t r u s t  d e e d  is 
n o t  to be favored, the r e m e d y  o f  s e t t i n g  
a s i d e  the sale w i l l  be a p p l i e d  o n l y  in 
c a s e s  w h i c h  r e a c h  u n j u s t  e x t r e m e s .

583 P . 2d 210, 216 (Alaska 1978) (footnote o m i t t e d ,  q u o t i n g

S e m l e k  v. N a t i o n a l  B a n k  of A l a s k a , 458 P . 2d 1003, 1006

(Alaska 1969)). See a l s o Ha r r i s  v. A l a s k a  T i t l e  G u a r a n t y

C o . , 510 P . 2d 501, 505 (Alaska 1973). In o t h e r  w o r d s ,  in.

Alas k a ,  a v o i d a b l e  f o r e c l o s u r e  sale w i l l  n e v e r  b e  set a s i d e

if a B F P  has title, a n d  e v e n  w h e r e  n o  B F P  is i n v o l v e d ,  the

sa l e  w i l l  be  o v e r t u r n e d  o n l y  if n e c e s s a r y  to a v o i d  e x t r e m e

r e sults. See Note, T h e  C o n s t i t u t i o n a l i t y  of  P o w e r  o f  S a l e

F o r e c l o s u r e  in A l a s k a , 6 U . C . L . A . - A l a s k a  L. Rev. 90, 11 2 - 1 3

(1976). B e c a u s e  the R o s e n b e r g s  are u n d o u b t e d l y  BFPs, I m u s t

d i s a g r e e  w i t h  the m a j o r i t y ' s  d e c i s i o n  to f o r f e i t  the
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R o s e n b e r g s '  t i t l e  to the p r o p e r t y  by s e t t i n g  a s i d e  the f o r e­

cl o s u r e  sale.

In the c o n t e x t  of f o r e c l o s u r e  sales, t h ere are 

t h r e e  r e q u i r e m e n t s  for B F P  status.

If t h e  sale p u r c h a s e r  has p a i d  v a l u e  and 
is u n r e l a t e d  to the m o r t g a g e e ,  it w o u l d  
s e e m  that he s h o u l d  take free of v o i d­
able d e f e c t s  if: (a) he has no a c t u a l
k n o w l e d g e  of the de f e c t s ;  (b) he is not 
o n  r e a s o n a b l e  n o t i c e  from r e c o r d e d  i n­
struments; and (c) the d e f e c t s  are not 
s u c h  that a p e r s o n  a t t e n d i n g  the sale 
e x e r c i s i n g  r e a s o n a b l e  ca r e  w o u l d  ha v e  
b e e n  a w a r e  of  the defect.

G. N e l s o n  & D. W h i t m a n ,  Real E s t a t e  F i n a n c e  L a w  § 7.20 at

539 (footnote o m i t t e d ) .  As the m a j o r i t y  o p i n i o n  i l l u s­

trates, the R o s e n b e r g s  s a t i s f y  all o f  t h e s e  r e q u i r e m e n t s .  

T h e y  have p a i d  v a l u e  a n d  are not r e l a t e d  to the m o r t g a g e e .  

T h e y  h a d  no a c t u a l  k n o w l e d g e  o f  the t r u s t e e ' s  f a i l u r e  to e x­

er c i s e  due d i l i g e n c e  in d e t e r m i n i n g  the Smidts' new a d dress, 

a n d  n o t h i n g  in the r e c o r d e d  i n s t r u m e n t s  p u t  the R o s e n b e r g s  

o n  n o t i c e  o f  th i s  d e f ect. Fi n a l l y ,  the n o t i c e  d e f e c t  was

n o t  su c h  t h a t  a t t e n d a n c e  at t h e  sale w o u l d  p r o v i d e  a n y  h i n t

o f  the d e f ect. As the m a j o r i t y  c a r e f u l l y  e x p l a i n s ,  the 

d e b t o r ' s  a b s e n c e  fr o m  the sale d o e s  not p u t  the p u r c h a s e r  on 

i n q u i r y  n o t i c e  n o r  r e q u i r e  h i m  to i n v e s t i g a t e  o r  b u y  a l a w­

suit.

It is t h e r e f o r e  c l e a r  th a t  the R o s e n b e r g s  are BF P s  

a n d  e n t i t l e d  to p o s s e s s i o n  o f  the p r o p e r t y .  H o w  th e n  do e s  

the m a j o r i t y  j u s t i f y  s e t t i n g  a s i d e  the sale? C u r i o u s l y ,  the

-28-



(' (

m a j o r i t y  t a k e s  AS 3 4 . 2 0 . 0 9 0 ( c ) ,  g i v e s  it a b i z a r r e  i n t e r p r e­

tation, a n d  u s e s  it to s t r i p  the R o s e n b e r g s  o f  t h e i r  BFP 

status. I r o n i c a l l y ,  th i s  s tatute, like t h o s e  f o u n d  in o t h e r  

states, w a s  s p e c i f i c a l l y  d e s i g n e d  to e n h a n c e  the r e l i a b i l i t y  

o f  t i t l e  p u r c h a s e d  by  a BFP at a f o r e c l o s u r e  sale. o. N e l­

son & D. W h i t m a n ,  Real E s t a t e  F i n a n c e  L a w , § 7.21 at 552; Note, 

T he C o n s t i t u t i o n a l i t y  o f  P o w e r  of  Sale F o r e c l o s u r e  in 

A l a s k a , s u p r a at 112, 116.

AJ  3 4 . 2 0 . 0 9 0 ( c )  p r o v i d e s :

A  r e c i t a l  of  c o m p l i a n c e  w i t h  a l l  r e­
q u i r e m e n t s  of l a w  r e g a r d i n g  the m a i l i n g  
o r  p e r s o n a l  d e l i v e r y  o f  c o p i e s  o f  n o t i c­
es of d e f a u l t  in the d e e d  e x e c u t e d  u n d e r  
a p o w e r  o f  sa l e  is p r i m a  f a c i e  e v i d e n c e  
o f  c o m p l i a n c e  w i t h  the r e q u i r e m e n t s .
The r e c i t a l  is c o n c l u s i v e  e v i d e n c e  of 
c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  in f a­
v o r  o f  a b o n a  fide p u r c h a s e r  or 
e n c u m b r a n c e r  for v a l u e  a n d  w i t h o u t  n o­
t i c e .

(Emphasis added.) S i n c e  the t r u s t e e ' s  d e e d  r e c i t e d  t h a t  all 

n o t i c e  r e q u i r e m e n t s  h a d  b e e n  c o m p l i e d  with, the s t a t u t e  

s h o u l d  ha v e  p r e c l u d e d ,  a t  the o u t s e t ,  th i s  a c t i o n  b y  the 

S m i d t s  a g a i n s t  the R o s e n b e r g s .  A s  a l r e a d y  d i s c u s s e d ,  the 

R o s e n b e r g s  are e n t i t l e d  to the p r o p e r t y  b e c a u s e  t h e y  are 

B F P s . F o r  e x t r a  p r o t e c t i o n  a g a i n s t  u n n e c e s s a r y  a n d  c o s t l y  

l i t i g a t i o n ,  a n d  to e n h a n c e  the r e l i a b i l i t y  of t i t l e  a c q u i r e d  

at a f o r e c l o s u r e  sale, o u r  l e g i s l a t u r e  has e x p r e s s l y  c r e a t e d  

a c o n c l u s i v e  p r e s u m p t i o n  in f a v o r  o f  the B F P  w h e n e v e r  the 

d e b t o r  s e eks to o v e r t u r n  the sa l e  o n  the b a s i s  o f  a n o t i c e  

defect. T h e  R o s e n b e r g s '  s t a t u s  as BFPs, as w e l l  as the
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c o n c l u s i v e  p r e s u m p t i o n  c r e a t e d  by the s t a t u t e  b o t h  p o i n t  t o­

wa r d  the s a m e  result: the R o s e n b e r g s  are e n t i t l e d  to the

prope r t y .

T he m a j o r i t y ,  h owever, r e a s o n s  that b e c a u s e  the 

r e c i t a t i o n  in the d e e d  d i d  not c o n t a i n  d e t a i l e d  fact u a l  

s t a t e m e n t s ,  the R o s e n b e r g s  c a n n o t  r e l y  on the s t a t u t o r y  p r e­

s u m p t i o n  a n d  t h e r e f o r e  are not BFPs. This, of  cour s e ,  is 

absurd. E v e n  a s s u m i n g  a r g u e n d o  that the R o s e n b e r g s  are not 

e n t i t l e d  to the c o n c l u s i v e  p r e s u m p t i o n ,  this do e s  not d e f e a t  

t h e i r  s t a t u s  as BFPs. As d i s c u s s e d  above, the R o s e n b e r g s  

u n d o u b t e d l y  s a t i s f y  all t h r e e  r e q u i r e m e n t s  for BFP status; 

th a t  th e y  m a y  be w i t h o u t  the p r o t e c t i o n  of AS 34.2 0 . 0 9 0 ( c )  

d o e s  not c h a n g e  th a t  fact. The s t a t u t e  do e s  not d e f i n e  BFP 

status, b u t  i n s t e a d  o f f e r s  e x t r a  p r o t e c t i o n  to one a l r e a d y  

q u a l i f i e d  as a BFP. : ideed, e v e n  if AS 34. 20. 090(c) n e v e r  

had b e e n  e n a c t e d ,  the R o s e n b e r g s  s t i l l  w o u l d  p r e v a i l  u n d e r  

the u n i v e r s a l l y  a c c e p t e d  ru l e  th a t  a v o i d a b l e  f o r e c l o s u r e  

sa l e  w i l l  n o t  be set a s i d e  o n c e  t i t l e  has p a s s e d  to a BFP.

I m u s t  a l s o  d i s a g r e e  w i t h  the m a j o r i t y ' s  d e c i s i o n  

to e n g r a f t  o n t o  the s t a t u t e  a r e q u i r e m e n t  of d e t a i l e d  f a c t u­

al s t a t e m e n t s .  The s t a t u t e  n o w h e r e  c o n t a i n s  t h i s  r e q u i r e­

ment, a n d  it is for the l e g i s l a t u r e ,  n o t  this court, to add 

o n e  if it sees fit to do so. W h i l e  it is t r u e  t h a t  to c r e­

ate a c o n c l u s i v e  p r e s u m p t i o n  in f a vor o f  a BFP, nome sta t e s
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r e q u i r e  r e c i t a l s  o f  facts,*- o t h e r  states, like A l a s k a ,  do 

2
not. A  t h i r d  v a r i a t i o n  d o e s  not r e q u i r e  r e c i t a t i o n s  at 

all, b u t  p r o v i d e s  t h a t  the d e e d  i t s e l f  c r e a t e s  the c o n c l u­

sive. p r e s u m p t i o n  in f avor o f  the BFP.'* T h e s e  v a r i a t i o n s  

s u g g e s t  t h a t  t h e r e  is no one w a y  to b a l a n c e  the r i g h t s  o f  

c r e d i t o r s  a n d  BFPs. Our l e g i s l a t u r e  has s t r u c k  the b a l a n c e  

in s u c h  a w a y  th a t  the B F P  r e c e i v e s  p r o t e c t i o n  f r o m  the 

t r u s t e e ' s  r e c i t a l s  in the deed. It is not for this c o u r t  to 

a l t e r  the b a l a n c e  s t r u c k  b y  th i s  s t a t u t o r y  scheme. T h e  m a ­

jo r i t y  is u n a b l e  to c i t e  a n y  a u t h o r i t y  t h a t  s u g g e s t s  this 

c o u r t  c a n  a d d  a d e t a i l e d  f a c t u a l  s t a t e m e n t  r e q u i r e m e n t  to a 

statut-e t h a t  o b v i o u s l y  lacks one.

In B l o d g e t t  v. M a r t s c h , 590 P . 2d 293, 301 (Utah

1978), the t r u s t e e ' s  d e e d  f a l s e l y  s t a t e d  t h a t  all s t a t u t o r y  

r e q u i r e m e n t s  for p u b l i c  sale h a d  b e e n  s a t i s f i e d .  U t a h ' s  

s t a t u t e ,  li k e  A l a s k a ' s ,  d o e s  n o t  e x p r e s s l y  r e q u i r e  f a c t u a l  

s t a t e m e n t s .  N e v e r t h e l e s s ,  t h e  c o u r t  h e l d  t h a t  if  the

1. M ont. Code. Ann. § 71 - 1 - 3 1 8  (’985); Or. Rev.
Stat. §§ 86.7 7 5 ,  8 6 . 7 8 0  (1985).

2. Cal. Civ. C o d e  § 2924 (West Supp. 1986); Nev.
Rev. Stat. § 107. 030 (3) (1985): U t a h  C o d e  Ann. § 5 7 - 1 - 2 8
(Supp. 1985).

3. A r iz. Rev. Stat. Ann. § 33- 8 1 1  (Supp. 1985).
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p u r c h a s e r  had b e e n  a BFP, he w o u l d  h a v e  b e e n  c o m p l e t e l y  p r o­

te c t e d  by this c o n c l u s o r y  re c i t a l .  _Id. at 303.^

T he m a j o r i t y  s u g g e s t s  t h a t  a t r u s t e e  w i l l  a l w a y s  

r e c i t e  t h a t  the law has b e e n  c o m p l i e d  with, a n d  th u s  the 

R o s e n b e r g s 1 r e l i a n c e  on t h a t  r e c i t a l  is h o l low. How e v e r ,  

this " h o l l o w  r e l i a n c e "  is e x a c t l y  w h a t  the s t a t u t e  a u t h o r i z­

es. M o r e o v e r ,  s i n c e  the t r u s t e e  m a y  be l i a b l e  to the d e b t o r  

in d a m a g e s  if wrong, the t r u s t e e  has a m p l e  i n c e n t i v e  to 

a v o i d  i s s u i n g  i n c o r r e c t  r e c i t a l s .  The BFP is t h e r e f o r e  e v e n  

f u r t h e r  j u s t i f i e d  in r e l y i n g  on the a c c u r a c y  o f  t h o s e  r e c i t­

als. Fin a l l y ,  e v e n  if the t r u s t e e  h a d  r e c i t e d  f a c t u a l  d e­

tails, the m a j o r i t y  do e s  not e x p l a i n  w h a t  the R o s e n b e r g s  

s h o u l d  h a v e  d o n e  to p r o t e c t  t h e m s e l v e s .  The fact t h a t  l e t­

ters a r e  r e t u r n e d  u n c l a i m e d  d o e s  n o t  p e r  se e s t a b l i s h  a n o­

tice d e f e c t .  To  d i s c o v e r  the d e f e c t  the p o t e n t i a l  p u r c h a s e r  

w o u l d  h a v e  to m o u n t  a c o s t l y  and ti m e  c o n s u m i n g  i n v e s t i g a­

tion. L a n g u a g e  in the m a j o r i t y  o p i n i o n  i l l u s t r a t e s  the s e­

rio u s  s h o r t c o m i n g s  o f  s u c h  a r e q u i r e m e n t :

U l t i m a t e l y ,  to . . . i m p o s e [] a d u­
ty u p o n  p u r c h a s e r s  to i n v e s t i g a t e  the 
n o t i c e  g i v e n  w o u l d  gut AS 3 4 . 2 0 . 0 9 0 ( c ) .
No  o n e  w o u l d  e v e r  be a " bona fide

4. O t h e r  c o u r t s  l i k e w i s e  h a v e  e n f o r c e d  s i m i l a r  
c o n c l u s i v e  p r e s u m p t i o n  s t a t u t e s  w i t h o u t  j u d i c i a l l y  
e n g r a f t i n g  r e q u i r e m e n t s  t h a t  w e r e  n o t  i n c l u d e d  b y  the 
l e g i s l a t u r e .  See, e . g . , W o l f e  v. Lipsy, 209 Cal. Rptr. 801, 
805 (Cal. App. 1985); T r i a n o  v. F i r s t  Am. T i t l e  Ins. Co., 
643 P . 2d 26, 28 (Ariz. App. 1982).
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p u r c h a s e r  w i t h o u t  [inquiry] n o t i c e . "  By 
r e q u i r i n g  w o u l d - b e  p u r c h a s e r s  to " i n v e s­
ti g a t e  or  b u y  a l a w s u i t , "  s u c h  a h o l d i n g  
w o u l d  f u r t h e r  i n c r e a s e  the c o s t s  and d e­
lays a c c o m p a n y i n g  d e e d  o f  t r u s t  sales.

O p i n i o n  at 18.

In c o n c l u s i o n ,  I d i s s e n t  f r o m  the m a j o r i t y ' s  h o l d­

ing t h a t  the R o s e n b e r g s  a r e  n o t  BFPs. T h a t  d e c i s i o n  m a y  

h a v e  f a r - r e a c h i n g  e f f e c t s ,  p o s s i b l y  c l o u d i n g  the t i t l e s  of 

n u m e r o u s  BF P s  w h o  h a v e  a c q u i r e d  p r o p e r t y  t h r o u g h  f o r e c l o s u r e  

sales, and c h i l l i n g  the b i d d i n g  at f u t u r e  sales to the d e t­

ri m e n t  o f  d e b t o r s  a n d  c r e d i t o r s  alike. I w o u l d  t h e r e f o r e

r e t u r n  t i t l e  in the p r o p e r t y  to the R o s e n b e r g s  a n d  l e a v e  the

%

S m i d t s  free to p u r s u e  t h e i r  r e m e d y  in d a m a g e s  a g a i n s t  J o h n­

son, S p e n d l o v e ,  a n d / o r  the tr u s t e e .

- 3 3 -
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T C 3 IE I L l I I O i l U T O

LEGISLATIVE AFFAIRS AGENCY
M E M O R A N D U M  April 22, 1988

SUBJECT: Revision of draft CSSB 3 0 5 (Judiciary)

TO: Senator Jay Kerttula
Chair, Senate Judiciary Committee

ft
FROM: Theresa L. Bannister ^

Legislative Counsel

P O U C H  Y  ■ STATE CA P ITO L JU N E A U . A L A S K A  9 9 8 1 1  9 0 7  *4 6 5 -3 8 0 0

The draft CSSB 305(Judiciary)) that accompanies this memo 
contains the most current changes suggested by John Abbott. 
The changes correspond to those made for the 4-22-88 draft 
of CSSB 5 1 5 (Judiciary), and also substitute the words "real 
property" for "home" on page 1, line 10.

If I may be of further assistance, please advise.

Attachment

T L B :bb 
b5/034
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B a n n i s t e r4/22/88
O r i g i n a l  s p o n s o r :  R u l e s / L e g i s l a t i v e  C o u n c i l

I N  T H E  S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  S E N A T E  B I L L  NO. 305 (Judiciary)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  s e c u r i t y  i n t e r e s t s  i n  r e a l  p r o p­

erty? a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. P U R P O S E S  A N D  I N T E N T .  (a) A  p u r p o s e  o f  t h i s  A c t  is to 

p r o v i d e  r e l i e f  t o  r e a l  p r o p e r t y  l o a n  d e b t o r s  f r o m  t h e  e f f e c t s  of  the 

s t a t e ' s  sever* e c o n o m i c  d e p r e s s i o n .

(b) T h e  l e g i s l a t u r e  d e c l a r e s  its i n t e n t i o n  to

(1) r e t r o a c t i v e l y  a p p l y  A S  3 4 . 2 1 . 0 8 0  r e l a t i n g  t o  t h e  r e m e d i e s  of 

a s e c u r e d  p a r t y ,  A S  3 4 . 2 1 . 3 3 0  r e l a t i n g  t o  a t t o r n e y  fees, a n d  A S  3 4 . 2 1 . -  

2 1 0  - 3 4 . 2 1 . 2 9 0  r e l a t i n g  t o  t h e  r i g h t  o f  r e d e m p t i o n ,  a d d e d  b y  sec. 2 of 

t h i s  Act, t o  f o r e c l o s u r e  p r o c e e d i n g s  t h a t  a r e  in p r o g r e s s  w h e n  t h i s  A c t  

t a k e s  e f f e c t ,  u n l e s s  t h e  c o l l a t e r a l  h a s  b e e n  s o l d  u n d e r  A S  3 4 . 2 0 . 0 7 0  b e f o r e  

t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  o r  u n l e s s  a j u d g m e n t  h a s  b e e n  e n t e r e d  in a 

j u d i c i a l  f o r e c l o s u r e  a c t i o n  o r  b r e a c h  o f  c o n t r a c t  a c t i o n  b e f o r e  t h e  e f f e c­

t i v e  d a t e  o f  t h i s  A c t ;

(2) m o d i f y  t h e  c o m m o n  l a w  r e l a t i n g  to  r e a l  p r o p e r t y  s e c u r i t y  

i n t e r e s t s  t h a t  w a s  e s t a b l i s h e d  in M o e n i n g  v. A l a s k a  M u t u a l  Bank, Op. No. 

3 2 7 4  (Alaska, F e b r u a r y  26, 1988), a n d  in C o n r a d  v. C o u n s e l l o r s  I n v e s t m e n t  

Co., Op. No. 3 2 7 5  (Alaska, F e b r u a r y  26, 1988).

* Sec. 2. A S  34 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  t o  read:

C H A P T E R  21. S E C U R I T Y  I N T E R E S T S  I N  R E A L  P R O P E R T Y .

Sec. 3 4 . 2 1 . 0 1 0 .  P O L I C Y  A N D  SCOPE. (a) T h i s  c h a p t e r  a p p l i e s  to 

a t r a n s a c t i o n ,  r e g a r d l e s s  of its form, t h a t  is i n t e n d e d  o r  that a p­

p e a r s  u n d e r  a l l  t h e  c i r c u m s t a n c e s  t o  b e  i n t e n d e d  t o  c r e a t e  a s e c u r i t y

-1- C S S B  3 0 5 (Jud)
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i n t e r e s t  i n  r e a l  p r o p e r t y  i n  t h e  st a t e .

(b) E a c h  p r o v i s i o n  o f  t h i s  c h a p t e r  w i t h  r e g a r d  t o  r i g h t s ,  o b l i­

ga t i o n s ,  a n d  r e m e d i e s  a p p l i e s  w h e t h e r  t i t l e  t o  c o l l a t e r a l  is in the 

s e c u r e d  p a r t y ,  t h e  d e b t o r ,  o r  a t h i r d  party.

(c) I f  a l e a s e  is i n t e n d e d  a s  s e c u r i t y  t o  t h e  l e s s o r ,  t h e  l e s­

s o r ' s  i n t e r e s t  is a s e c u r i t y  i n t e r e s t .  I f  a s e l l e r ' s  r e t e n t i o n  of 

l e g a l  t i t l e  t o  re a l  p r o p e r t y  a f t e r  t h e  b u y e r  e n t e r s  i n t o  p o s s e s s i o n  is 

i n t e n d e d  as  s e c u r i t y ,  t h e  s e l l e r ' s  i n t e r e s t  is a s e c u r i t y  interest. 

W h e t h e r  a t r a n s a c t i o n  i s  i n t e n d e d  a s  s e c u r i t y  is t o  b e  d e t e r m i n e d  by 

t h e  f a c t s  o f  e a c h  case? h o w e v e r ,  t h e  i n c l u s i o n  in a l e a s e  o f  a n  o p t i o n  

t o  p u r c h a s e  a t  a p r i c e  r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  a t  t h e  t i m e  of 

c o n t r a c t i n g  d o e s  n o t  o f  i t s e l f  i n d i c a t e  t h e  l e a s e  i s  i n t e n d e d  to 

c r e a t e  a s e c u r i t y  i n t e r e s t .

Sec. 3 4 . 2 1 . 0 2 0 .  T R A N S A C T I O N S  E X C L U D E D .  T h i s  c h a p t e r  d o e s  not 

a p p l y  t o  a l i e n  c r e a t e d  b y  s t a t u t e  o r  r u l e  of law.

Sec. 3 4 . 2 1 . 0 3 0 .  C O L L A T E R A L  N O T  O W N E D  BY  D E B T O R .  U n l e s s  o t h e r­

w i s e  a g r e e d ,  if  a s e c u r e d  p a r t y  k n o w s  t h a t  c o l l a t e r a l  is o w n e d  b y  a 

p e r s o n  w h o  is n o t  t h e  d e b t o r ,  t h e  o w n e r  o f  t h e  c o l l a t e r a l  is e n t i t l e d  

t o  r e c e i v e  f r o m  t h e  s e c u r e d  p a r t y  a n y  s u r p l u s  u n d e r  A S  3 4 . 2 1 . 3 2 0 ( c ) ,  

is n o t  l i a b l e  f o r  t h e  d e b t  o r  f o r  a d e f i c i e n c y  a f t e r  j u d i c i a l  f o r e c l o­

sure, a n d  h a s  t h e  s a m e  r i g h t  as  t h e  d e b t o r  to

(1) r e c e i v e  a n d  o b j e c t  t o  a s e c u r e d  p a r t y ' s  n o t i c e  of 

i n t e n t  t o  s e l l  t h e  c o l l a t e r a l ?

(2) c u r e  a d e f a u l t  u n d e r  A S  3 4 . 2 1 . 1 8 0 ?

(3) o b t a i n  i n j u n c t i v e  o r  o t h e r  r e l i e f  u n d e r  A S  3 4 . 2 1 . 3 4 0 ?

(4) r e c o v e r  l o s s e s  u n d e r  A S  3 4 . 2 1 . 3 4 0 ?

(5) r e c e i v e  s t a t e m e n t s  u n d e r  A S  3 4 . 2 1 . 0 4 0 ?  a n d

(6) r e d e e m  t h e  p r o p e r t y  u n d e r  A S  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0 .

Sec. 3 4 . 2 1 . 0 4 0 .  R E Q U E S T  F O R  S T A T E M E N T  O F  A C C O U N T .  (a) A  d e b t o r

C S S B  3 0 5 (Jud) -2-
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o r  t h e  h o l d e r  of  a s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  in  t h e  c o l l a t e r a l  m a y  

r e q u e s t  a s t a t e m e n t  o f  a c c o u n t  b e t w e e n  t h e  d e b t o r  a n d  s e c u r e d  p a r t y  as 

o f  a s p e c i f i e d  date. I f  t h e  d e b t o r  m a k e s  p a y m e n t s  t o  t h e  s e c u r e d  

p a r t y ' s  a g e n t ,  t h e  d e b t o r  o r  t h e  h o l d e r  of t h e  s u b o r d i n a t e  s e c u r i t y  

i n t e r e s t  s h a l l  m a k e  t h e  r e q u e s t  o f  t h e  agent; if t h e  d e b t o r  m a k e s  

p a y m e n t s  d i r e c t l y  t o  t h e  s e c u r e d  p a r t y ,  t h e  d e b t o r  s h a l l  m a k e  the 

r e q u e s t  o f  t h e  s e c u r e d  p a r t y .  A  p e r s o n  r e c e i v i n g  a w r i t t e n  r e q u e s t  

s h a l l  c o m p l y  w i t h  i t  w i t h i n  15 d a y s  a f t e r  r e c e i p t  b y  s e n d i n g  a w r i t t e n  

s t a t e m e n t  o f  a c c o u n t  t h a t  i n c l u d e s  t h e  p r i n c i p a l  a m o u n t  due, a c c r u e d  

i n t e r e s t ,  o t h e r  s u m s  due, a n d  t h e  i n t e r e s t  r a t e  in effect, i n c l u d i n g  

t h e  r a t e  p e r  d a y  f o r  t h e  c u r r e n t  i n t e r e s t  p e r i o d ,  a n d  t h a t  i n d i c a t e s  

t h e  s t a t u s  o f  an e s c r o w  a c c o u n t  h e l d  b y  t h e  s e c u r e d  p a r t y  o r  the 

s e c u r e d  p a r t y ' s  a g e n t  f o r  r e c e i v i n g  p a y m e n t s  in c o n n e c t i o n  w i t h  the 

loan. I f  t h e  d e b t o r  h a s  r e q u e s t e d  a s t a t e m e n t  o f  a c c o u n t  f r o m  the 

s e c u r e d  p a r t y ' s  a g e n t  a n d  d o e s  n o t  r e c e i v e  it w i t h i n  20 days, the 

d e b t o r  m a y  r e q u e s t  it f r o m  t h e  s e c u r e d  party. T h e  s e c u r e d  p a r t y  or 

t h e  s e c u r e d  p a r t y ' s  a g e n t  f o r  r e c e i v i n g  p a y m e n t s  w h o  w i t h o u t  r e a s o n­

a b l e  e x c u s e  f a i l s  t o  c o m p l y  w i t h  a w r i t t e n  r e q u e s t  w i t h i n  15 days 

a f t e r  r e c e i v i n g  it is l i a b l e  t o  t h e  p e r s o n  r e q u e s t i n g  t h e  s t a t e m e n t  of 

a c c o u n t  for

(1) all d a m a g e  c a u s e d  t o  t h a t  p e r s o n  b e c a u s e  o f  f a i l u r e  to 

c o m p l y ;  a n d

(2) $250 w i t h o u t  p r o o f  o f  a c t u a l  d amages.

(b) I f  a t  the t i m e  t h e  r e q u e s t  f o r  a s t a t e m e n t  o f  a c c o u n t  is 

r e c e i v e d  t h e  p e r s o n  r e c e i v i n g  it n o  l o n g e r  h a s  a n  i n t e r e s t  in the 

o b l i g a t i o n  o r  c o l l a t e r a l  e i t h e r  as s e c u r e d  p a r t y  o r  as a g e n t  for 

r e c e i v i n g  p a y m e n t s ,  t h a t  p e r s o n  shall, w i t h i n  15 d a y s  a f t e r  r e c e i p t  of 

t h e  r e q u e s t ,  d i s c l o s e  t h e  n a m e  a n d  a d d r e s s  of a s u c c e s s o r  in i n t e r e s t  

k n o w n  t o  t h a t  person, a n d  t h a t  p e r s o n  is l i a b l e  for a l o s s  c a u s e d  to

- 3- C S S B  3 0 5 (Jud)



WORK DRAFT WORK DRAFT WORK DRAFT

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

Sec. 3 4 . 2 1 . 0 7 0 .  R E L E A S E  O F  S E C U R I T Y  I N T E R E S T .  (a) A  d o c u m e n t  

t h a t  r e l e a s e s  a s e c u r i t y  i n t e r e s t  e v i d e n c e d  b y  a r e c o r d e d  s e c u r i t y  

a g r e e m e n t  m u s t  c o n t a i n  t h e  r e c o r d i n g  i n f o r m a t i o n  f o r  t h a t  s e c u r i t y  

a g r e e m e n t .

(b) W h e n  t h e r e  is n o  o u t s t a n d i n g  s e c u r e d  o b l i g a t i o n  a n d  no 

c o m m i t m e n t  t o  m a k e  a d v a n c e s ,  i n c u r  o r  f u l f i l l  o b l i g a t i o n s ,  o r  o t h e r­

w i s e  g i v e  v a l u e  u n d e r  a s e c u r i t y  a g r e e m e n t  t h e  s e c u r e d  p a r t y  o r  the 

s e c u r e d  p a r t y ' s  a g e n t  s h a l l  w i t h i n  15 d a y s  a f t e r  r e c e i v i n g  a w r i t t e n  

d e m a n d  b y  t h e  d e b t o r  s e n d  t h e  d e b t o r  a d o c u m e n t  l e g a l l y  s u f f i c i e n t  to 

r e l e a s e  t h e  s e c u r i t y  inter e s t .

(c) I f  t h e  s e c u r e d  p a r t y  o r  t h e  s e c u r e d  p a r t y ' s  a g e n t  fails 

w i t h o u t  g o o d  c a u s e  t o  s e n d  a d o c u m e n t  t o  t h e  d e b t o r  as r e q u i r e d  u n d e r

(b) o f  t h i s  s e c t i o n ,  t h e  s e c u r e d  p a r t y  is l i a b l e  t o  t h e  d e b t o r  o r  the 

d e b t o r ' s  s u c c e s s o r  i n  i n t e r e s t  f o r  t h e  g r e a t e r  of

(1) $ 5 0 0  w i t h o u t  p r o o f  o f  a c t u a l  d a m a g e s ;  a n d

(2) a l l  d a m a g e  t h e  d e b t o r  o r  the d e b t o r ' s  s u c c e s s o r  in 

i n t e r e s t  s u s t a i n s  b y  r e a s o n  o f  t h e  f a i l u r e .

Sec. 3 4 . 2 1 . 0 8 0 .  R E M E D I E S  O F  S E C U R E D  PARTY. (a) I f  a d e b t o r  is 

in d e f a u l t  u n d e r  a s e c u r i t y  a g r e e m e n t  o r  u n d e r  a p r o m i s s o r y  no t e  

s e c u r e d  b y  a s e c u r i t y  a g r e e m e n t ,  t h e  s e c u r e d  p a r t y  m a y

(1) b r i n g  a c i v i l  a c t i o n  t h a t  s e e k s  to r e c o v e r  j u d g m e n t  on 

t h e  s e c u r e d  d e b t  a n d  t o  f o r e c l o s e  o n  t h e  c o l l a t e r a l ;

(2) b r i n g  a c i v i l  a c t i o n  t o  f o r e c l o s e  o n  t h e  c o l l a t e r a l  

w i t h o u t  s e e k i n g  t o  r e c o v e r  a judgme.it o n  t h e  s e c u r e d  d e b t ;

(3) f o r e c l o s e  on t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 0 9 0  - 34.-

2 1 . 1 9 0 .

(b) I f  t h e  d e b t o r  h a s  f i l e d  f o r  b a n k r u p t c y ,  t h e  s e c u r e d  p a r t y  

may, in  a d d i t i o n  t o  t h e  r e m e d i e s  l i s t e d  in (a) of  t h i s  s e c t i o n ,  file a 

c l a i m  in  t h e  d e b t o r ' s  b a n k r u p t c y  a s  a s e c u r e d  or u n s e c u r e d  credi t o r .
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(c) I f  c o l l a t e r a l  is s o l d  u n d e r  A S  3 4 . 2 1 . 1 9 0 ,  t h e  s e c u r e d  p a r t y  

s h a l l  w i t h d r a w  a c l a i m  f i l e d  u n d e r  (b) o f  t h i s  s e c t i o n ,  t h e  court 

s h a l l  d i s m i s s  an  a c t i o n  f i l e d  u n d e r  (a) (1) o r  (2) o f  t h i s  s e c t i o n  in 

a c c o r d a n c e  w i t h  t h e  r u l e s  o f  court, and, i f  j u d g m e n t  h a s  b e e n  e n t e r e d  

in a n  a c t i o n  f i l e d  u n d e r  (a) (1) o r  (2) o f  t h i s  s e c t i o n ,  t h e  s e c ured 

p a r t y  s h a l l  f i l e  a s a t i s f a c t i o n  o f  j u d g m e n t .

(d) A  s e c u r e d  p a r t y  m a y  n o t  r e c o v e r  a m o n e y  j u d g m e n t  a g a i n s t  the 

d e b t o r  u n d e r  t h e  s e c u r i t y  a g r e e m e n t  o r  t h e  p r o m i s s o r y  n o t e  u n t i l  the 

s e c u r e d  p a r t y  h a s  f o r e c l o s e d  j u d i c i a l l y  o n  t h e  c o l l a t e r a l  u n d e r  

A S  0 9 . 4 5 . 1 7 0  a n d  t h e  p r o c e e d s  of t h e  s a l e  h a v e  b e e n  a p p l i e d  to  r e d u c­

t i o n  o f  t h e  debt.

(e) A f t e r  a s a l e  o f  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 1 9 0 ,  a n o t h e r  

a c t i o n  o r  p r o c e e d i n g  m a y  n o t  b e  t a k e n  o r  j u d g m e n t  e n t e r e d  a g a i n s t  the 

f o r m e r  d e b t o r ,  o r  a g a i n s t  t h e  f o r m e r  d e b t o r ' s  s u r e t y  o r  g u a r a n t o r  on 

t h e  o b l i g a t i o n  s e c u r e d  b y  t h e  s e c u r i t y  a g r e e m e n t  f o r  a d e f i c i e n c y .

Sec. 3 4 . 2 1 . 0 9 0 .  R E Q U I R E M E N T S  F O R  S U M M A R Y  F O R E C L O S U R E .  Before 

t h e  f o r e c l o s u r e  p r o c e d u r e s  u n d e r  A S  3 4 . 2 1 . 0 9 0  - 3 4 . 2 1 . 5 0 0  m a y  b e  used,

(1) t h e  s e c u r i t y  a g r e e m e n t  m u s t  c o n f e r  a p o w e r  of  s a l e  upon 

t h e  s e c u r e d  p a r t y  o r  a n o t h e r  p e r s o n ;

(2) a d e f a u l t  m u s t  o c c u r  u n d e r  the s e c u r i t y  a g r e e m e n t ,  if 

u n d e r  t h e  t e r m s  o f  t h e  s e c u r i t y  a g r e e m e n t  t h e  d e f a u l t  m a k e s  t h e  p o w e r  

of  s a l e  o p e r a t i v e ;  a n d

(3) t h e  s e c u r i t y  a g r e e m e n t  m u s t  b e  r e c o r d e d  i n  t h e  r e c o r d­

ing  d i s t r i c t  in w h i c h  t h e  c o l l a t e r a l  b e i n g  f o r e c l o s e d  is l o c a t e d .

Sec. 3 4 . 2 1 . 1 0 0 .  P R O C E D U R E  B E F O R E  SALE. T h e  p r o c e d u r e s  t h a t  m u s t  

b e  f o l l o w e d  b e f o r e  c o l l a t e r a l  m a y  b e  s o l d  u n d e r  a p o w e r  o f  sale, and 

t h e  m i n i m u m  t i m e  p e r i o d s  b e f o r e  t h e  p r o c e d u r e s  m a y  b e  t a k e n  a r e  e s t a b­

li s h e d  b y  A S  3 4 . 2 1 . 1 1 0  - 3 4 . 2 1 . 1 5 0 .  T h e  c o n t e n t  of n o t i c e s  r e q u i r e d  

b y  t h o s e  s e c t i o n s  is s e t  o u t  i n  AS 3 4 . 2 1 . 1 6 0  - 3 4 . 2 1 . 1 7 0 .  
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Sec. 3 4 . 2 1 . 1 1 0 .  T R A N S M I T T I N G  N O T I C E  O F  D E F A U L T .  N o t  l e s s  than 

30 d a y s  a f t e r  a d e f a u l t  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  a 

p o w e r  o f  s a l e  s h a l l  c a u s e  a w r i t t e n  n o t i c e  of d e f a u l t  t h a t  m e e t s  the 

r e q u i r e m e n t s  o f  A S  3 4 . 2 1 . 1 6 0  to  b e  t r a n s m i t t e d  b y  f i r s t  c l a s s  c e r t i­

f i e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  t o  t h e  d e b t o r ,  t o  t h e  s u c c e s s o r  

i n  i n t e r e s t  o f  t h e  d e b t o r  i f  k n o w n  t o  t h e  s e c u r e d  p a r t y ,  a n d  t o  all 

p e r s o n s  a c t u a l l y  o c c u p y i n g  t h e  c o l l a t e r a l  w h o s e  n a m e s  a r e  k n o w n  t o  the 

s e c u r e d  p a r t y .  D u e  d i l i g e n c e  s h a l l  b e  e x e r c i s e d  t o  d e t e r m i n e  the 

a d d r e s s  o f  t h e  d e b t o r ,  o r  o f  t h e  d e b t o r ' s  s u c c e s s o r  i n  i n t e r e s t ,  that

is m o s t  l i k e l y  t o  g i v e  t h e  d e b t o r  n o t ice.

Sec. 3 4 . 2 1 . 1 2 0 .  R E C O R D I N G  N O T I C E  O F  I N T E N T  T O  S E LL. N o t  less 

t h a n  30 d a y s  a f t e r  t r a n s m i t t a l  o f  t h e  n o t i c e  o f  d e f a u l t  t h e  s e c u r e d  

p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  s h a l l  r e c o r d  a no t i c e  

o f  i n t e n t  t o  s e l l  t h e  c o l l a t e r a l  t h a t  m e e t s  t h e  r e q u i r e m e n t s  of 

A S  3 4 . 2 1 . 1 7 0 .  T h e  c o l l a t e r a l  m a y  n o t  b e  s o l d  w i t h i n  60 d a y s  f o l l o w i n g

t h e  r e c o r d i n g  o f  t h e  n o t i c e  o f  i n t e n t  t o  sell.

Sec. 3 4 . 2 1 . 1 3 0 .  T R A N S M I T T I N G ,  P O S T I N G ,  A N D  P U B L I S H I N G  N O T I C E  OF 

I N T E N T  T O  S E LL. A f t e r  r e c o r d i n g  t h e  n o t i c e  of i n t e n t  t o  sell, a n d  not 

l e s s  t h a n  45 d a y s  b e f o r e  t h e  sale, t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  

h a v i n g  t h e  p o w e r  o f  s a l e  s h a l l

(1) a f t e r  e x e r c i s i n g  d u e  d i l i g e n c e  to  d e t e r m i n e  t h e  a d d r e s s  

t h a t  is m o s t  l i k e l y  t o  g i v e  t h e  p e r s o n  notice, t r a n s m i t  a c o p y  o f  the 

n o t i c e  o f  i n t e n t  t o  se l l  b y  f i r s t  c l a s s  c e r t i f i e d  m a il, r e t u r n  r e c e i p t  

r e q u e s t e d ,  t o

(A) e a c h  p e r s o n  w h o  h a s  a n  i n t e r e s t  in o r  l i e n  or

c l a i m  o f  l i e n  a g a i n s t  t h e  c o l l a t e r a l  or a p a r t  o f  it, if the

i n t e r e s t ,  l i e n  o r  c l a i m  is o f  r e c o r d  at t h e  t i m e  t h e  n o t i c e  of

i n t e n t  t o  s e l l  is r e c o r d e d ;

(B) e a c h  p e r s o n  w h o  is t h e  a t t o r n e y  of  r e c o r d  in a
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p e n d i n g  c o u r t  a c t i o n  t o  f o r e c l o s e  a l i e n  o r  o t h e r  e n c u m b r a n c e  on 

a l l  o r  a p a r t  o f  t h e  c o l l a t e r a l ,  if a l i s  p e n d e n s  s h o w i n g  the

e x i s t e n c e  o f  t h e  a c t i o n  is o f  r e c o r d  o n  t h e  d a t e  t h e  n o t i c e  of

i n t e n t  t o  s e l l  is r e c o r d e d ;

(2) if  t h e  s t a t e  h a s  a r e c o r d e d  l i e n  o n  t h e  c o l l a t e r a l ,  

t r a n s m i t  t o  t h e  a t t o r n e y  g e n e r a l  b y  f i r s t  c l a s s  c e r t i f i e d  m a i l ,  r e t u r n  

r e c e i p t  r e q u e s t e d ,  t h e  n o t i c e  o f  i n t e n t  t o  s e l l  a n d  s o  m u c h  of t h e

f o l l o w i n g  i n f o r m a t i o n  as is s h o w n  o f  r e c o r d  r e g a r d i n g  e a c h  of t h e

r e c o r d e d  s t a t e  l i e n s  t h a t  is i n f e r i o r  :Ln p r i o r i t y  t o  t h e  i n t e r e s t  of 

t h e  s e c u r e d  p a r t y :  i

(A) t h e  n a t u r e  of t h e  l i en;

(B) t h e  a m o u n t  s h o w n  o n  t h e  l i e n  d o c u m e n t ;

(C) t h e  a g e n c y  o f  s t a t e  g o v e r n m e n t  t h a t  a p p e a r s  to

h a v e  c a u s e d  t h e  l i e n  t o  b e  f i l e d ;  a n d  ♦

(D) t h e  r e c o r d i n g  i n f o r m a t i o n  f o r  t h e  l ien;

(3) p o s t  in a c o n s p i c u o u s  p l a c e  o n  t h e  c o l l a t e r a l  a c o p y  of 

t h e  n o t i c e  o f  i n t e n t  t o  sell; a n d

(4) p u b l i s h  t h e  f i r s t  o f  t h r e e  p u b l i c a t i o n s  o f  t h e  n o t i c e  

o f  i n t e n t  t o  sell, t h e  p u b l i c a t i o n s  t o  b e  m a d e  o n c e  a w e e k  f o r  t h r e e  

s u c c e s s i v e  w e e k s  in  a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  in

t h e  m u n i c i p a l i t y  in  w h i c h  t h e  c o l l a t e r a l  is l o c a t e d ,  o r  if n o n e  is

p u b l i s h e d  t h e r e ,  in a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  in..

t h e  s t a t e  s e n a t e  e l e c t i o n  d i s t r i c t  w h e r e  t h e  c o l l a t e r a l  is located, o r

if n o n e  is p u b l i s h e d  there, in a n e w s p a p e r  of  g e n e r a l  c i r c u l a t i o n  

p u b l i s h e d  in t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  c o l l a t e r a l  is located.

Sec. 3 4 . 2 1 . 1 4 0 .  T R A N S M I T T I N G  F U R T H E R  I N F O R M A T I O N  A B O U T  SALE. 

U n l e s s  t h e  i n f o r m a t i o n  r e q u i r e d  b y  t h i s  s e c t i o n  h a s  b e e n  i n c l u d e d  in 

t h e  n o t i c e  o f  i n t e n t  t o  sell, n o t  l e s s  t h a n  10 d a y s  b e f o r e  t h e  t i m e  of 

p u b l i c  s a l e  o r  if t h e r e  is t o  be  a p r i v a t e  sa l e  o r  o t ^ e r  d i s p o s i t i o n
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of  t h e  c o l l a t e r a l ,  n o t  l e s s  t h a n  10 d a y s  b e f - r e  e n t e r i n g  into a c o n­

t r a c t  o f  s a l e  o r  o t h e r w i s e  d i s p o s i n g  o f  t h e  c o l l a t e r a l ,  t h e  s e c u r e d

p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  s h a l l  t r a n s m i t  b y  f irst 

c l a s s  c e r t i f i e d  m a il, r e t u r n  r e c e i p t  r e q u e s t e d ,  a w r i t t e n  n o t i c e  of 

t h e  t i m e  a n d  p l a c e  of a p u b l i c  s a l e  o r  o f  t h e  t i m e  a f t e r  w h i c h  a 

p r i v a t e  s a l e  o r  o t h e r  i n t e n d e d  d i s p o s i t i o n  is t o  b e  m a d e  t o  a

(1) p e r s o n  w h o  h a s  a s k e d  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  

h a v i n g  t h e  p o w e r  o f  s a l e  in  w r i t i n g  f o r  t h e  n o t i c e  a n d  h a s  p r o v i d e d  an 

a d d r e s s  t o  w h i c h  t h e  n o t i c e  is to b e  m a i l e d ;  a n d

(2) p e r s o n  t o  w h o m  a n o t i c e  o f  i n t e n t  t o  s e l l  w a s  se n t  

u n d e r  A S  3 4 . 2 1 . 1 3 0 .

Sec. 3 4 . 2 1 . 1 5 0 .  M A N N E R  O F  T R A N S M I T T I N G  N O T I C E .  W h e r e v e r  in

AS 3 4 . 2 1 . 1 1 0  - 3 4 . 2 1 . 1 5 0  t r a n s m i t t a l  o f  a n o t i c e  b y  m a i l  is required, 

t h e  n o t i c e  m a y  i n s t e a d  b e  s e r v e d  in t h e  m a n n e r  p r o v i d e d  f o r  s e r vice of 

s u m m o n s  a n d  c o m p l a i n t  in a c i vil a c t i o n  o r  m a y  b e  d e l i v e r e d  p e r s o n­

ally.

Sec. 3 4 . 2 1 . 1 6 0 .  C O N T E N T  OF N O T I C E  O F  D E F A U L T .  A  n o t i c e  of

d e f a u l t  m u s t  i n c l u d e

(1) a d e s c r i p t i o n  of  the c o l l a t e r a l ;

(2) t h e  r e c o r d i n g  i n f o r m a t i o n  f o r  t h e  s e c u r i t y  a g r eement;

(3) a s t a t e m e n t  t h a t  the s e c u r e d  p a r t y  d e c l a r e s  t h e  de b t o r  

to b e  in  d e f a u l t  a n d  t h e  n a t u r e  of t h e  d e f a u l t ;

(4) if t h e  d e f a u l t  is f a i l u r e  t o  m a k e  p a y m e n t s ,  a statement 

of t h e  a m o u n t  in a r r e a r s  o n  t h e  d a t e  o f  t h e  n o t i c e ;

(5) a s t a t e m e n t  o f  t h e  f e e s  a n d  costs, i n  a d d i t i o n  to any

a m o u n t  in  a r r e a r s ,  t h a t  t h e  d e b t o r  is o b l i g e d  t o  p a y  t o  r e i n s t a t e  the

s e c u r i t y  a g r e e m e n t  a n d  a n  e s t i m a t e  of  a d d i t i o n a l  f e e s  a n d  c o s t s  a n t i c­

ip a t e d  b e f o r e  a f o r e c l o s u r e  sale;

(6) a s t a t e m e n t  th a t  f a i l u r e  t o  c u r e  t h e  d e f a u l t  and
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f a i l u r e  t o  p a y  f e e s  a n d  c o s t s  w i t h i n  30 d a y s  a f t e r  t h e  d a t e  of  t r a n s­

m i t t a l  a n d  p o s t i n g  o f  the n o t i c e  o f  d e f a u l t  m a y  l e a d  to  t h e  r e c o r d i n g  

o f  a n o t i c e  o f  i n t e n t  t o  sell, a n d  t h a t  t h e  c o l l a t e r a l  m a y  b e  s o l d  at 

a d a t e  n o t  l e s s  t h a n  60 d a y s  a f t e r  t h e  r e c o r d i n g  o f  t h e  n o t i c e  of 

i n t e n t  t o  s e l l ;

(7) a s t a t e m e n t  t h a t  t h e  e f f e c t  o f  the r e c o r d i n g  o f  a 

n o t i c e  o f  i n t e n t  t o  sell w i l l  b e

(A) t o  i n c r e a s e  t h e  f e e s  a n d  c o s t s ;  a n d

(B) to a d v e r t i s e  t h e  d e b t o r ' s  p r o p e r t y  for s a l e ;

(8) a s t a t e m e n t  t h a t  t h e  e f f e c t  o f  a f a i l u r e  t o  c u r e  t h e  

d e f a u l t  w i t h i n  60 d a y s  a f t e r  t h e  r e c o r d i n g  o f  a n o t i c e  o f  i n t e n t  to 

s e l l  w i l l  b e  to  d e p r i v e  t h e  d e b t o r  a n d  t h o s e  w h o  h o l d  by, t h r o u g h  or 

u n d e r  t h e  d e b t o r  of all t h e i r  i n t e r e s t  i n  t h e  c o l l a t e r a l ,  e x c e p t  for 

t h e  r i g h t  t o

(A) s t o p  t h e  s a l e  u n d e r  A S  3 4 . 2 1 . 1 8 0 ( d )  b y  c u r i n g  the 

d e f a u l t  a n d  p a y i n g  t h e  e n t i r e  r e m a i n i n g  i n d e b t e d n e s s  a n d  c e r t a i n  

e x p e n s e s ;

(B) e n j o i n  o r  o b j e c t  t o  s a l e  u n d e r  A S  3 4 . 2 1 . 3 4 0 ;

(C) r e c e i v e  s u r p l u s  p r o c e e d s  u n d e r  A S  3 4 . 2 1 . 3 2 0 ( c ) ;

a n d

(D) r e d e e m  t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . -  

2 9 0  a f t e r  t h e  s a l e ;  a n d

(9) a s t a t e m e n t  t h a t  t h e  d e b t o r  or t h e  d e b t o r ' s  s u c c e s s o r  

i n  i n t e r e s t  h a s  r e c o u r s e  t o  the c o u r t s  t o  c o n t e s t  t h e  d e f a u l t .

Sec. 34.21.170. C O N T E N T  O F  N O T I C E  O F  I N T E N T  T O  S E L L .  A  n o t i c e  

o f  i n t e n t  t o  sell s h a l l  b e  in s u b s t a n t i a l l y  the f o l l o w i n g  form:

N O T I C E  O F  I N T E N T  T O  S E L L  

I

N o t i c e  is g i v e n  t h a t  t h e  u n d e r s i g n e d  i n t e n d s  t o  s e l l  t h e  f o l l o w i n g  

C S S B  3 0 5 (Jud) - 1 0 -
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p r o p e r t y :

(set o u t  l e g a l  d e s c r i p t i o n  o f  c o l l a t e r a l  t o  b e  sold)

II

(If t h e  t i m e  a n d  p l a c e  o f  a p u b l i c  s a l e  a r e  k n o w n ,  s e t  t h e m  o u t  here. 

If  a p r i v a t e  s a l e  o r  o t h e r  d i s p o s i t i o n  is i n t e n d e d ,  s e t  o u t  h e r e  the 

i n t e n t i o n  a n d  t h e  t i m e  a f t e r  w h i c h  t h e  p r i v a t e  s a l e  o r  d i s p o s i t i o n  is 

t o  b e  m a de. I f  t h e  t i m e  a n d  m a n n e r  o f  d i s p o s i t i o n  o f  t h e  p r o p e r t y  are 

n o t  f i x e d  a t  t h e  t i m e  o f  r e c o r d i n g  o f  t h i s  n o t i c e ,  i n s e r t  t h e  f o l l o w­

ing.) T h e  d a t e  o f  s a l e  w i l l  b e  n o t  e a r l i e r  t h a n  ..............  19....

T h e  p r o p e r t y  w i l l  b e  a d v e r t i s e d  f o r  s a l e  i n  a w a y  t h a t  is c o m m e r c i a l l y  

r e a s o n a b l e  f o r  t h e  s p e c i f i c  p r o p e r t y ,  w i l l  b e  sol'3 in o n e  o r  m o r e  

p a r c e l s  b y  p u b l i c  o r  p r i v a t e  p r o c e e d i n g s  • s o l d  b y  o n e  or

m o r e  c o n t r a c t s .  A t  l e a s t  10 d a y s  w r i t t e n  n o t i c e  o f  t h e  t i m e  a n d  p l a c e  

of  a p u b l i c  s a l e  o r  o f  t h e  t i m e  a l t e r  w h i c h  a p r i v a t e  s a l e  o r  o t h e r  

i n t e n d e d  d i s p o s i t i o n  o f  t h e  p r o p e r t y  is to  b e  m a d e  w i l l  b e  p r o v i d e d  to 

a n y  p e r s o n  w h o  a s k s  t h e  u n d e r s i g n e d  in w r i t i n g  f o r  s u c h  a n o t i c e  and 

p r o v i d e s  a m a i l i n g  a d d r e s s ,  a n d  t o  a n y  p e r s o n  t o  w h o m  t h i s  n o t i c e  of 

i n t e n t  t o  se l l  is s e n t  u n d e r  A S  3 4 . 2 1 . 1 3 0 ( 1 ) .

I l l

A u t h o r i t y  t o  s e l l  t h e  p r o p e r t y  in t h e  e v e n t  of d e f a u l t  is c o n t a i n e d  in

a ( i n sert t i t l e  o f  s e c u r i t y  a g r e e m e n t )  e x e c u t e d  b y  .......... , debtor,

t o  s e c u r e  a n  o b l i g a t i o n  t o  ........... . s e c u r e d  p a r t y ,  d a t e d  ...........

19.., a n d  r e c o r d e d  in  t h e  r e c o r d s  of  t h e  .......... R e c o r d i n g  District,

.......... J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  in b o o k  ..........  at pa g e

I V

( A L T E R N A T I V E  A: I f  t h e  d e f a u l t  is r a i l u r e  to p a y  m o n e y ,  s e t  out that

t h e  d e f a u l t  is f a i l u r e  t o  p a y  w h e n  d u e  t h e  f o l l o w i n g  a m o u n t s :  (lis­

t i n g  t h e  a m o u n t s  i n  a r r e a r s ) ).
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( A L T E R N A T I V E  B: I f  d e f a u l t  is f o r  o t h e r  t h a n  f a i l u r e  t o  p a y  money,

s e t  out t h e  p a r t i c u l a r s ) .

A  w r i t t e n  n o t i c e  o f  d e f a u l t  w a s  t r a n s m i t t e d  t o  t h e  d e b t o r  o r  the 

d e b t o r’s s u c c e s s o r  in i n t e r e s t  at  t h e  f o l l o w i n g  a d d r e s s :

o n  t h e  ............. d a y  o f  ............ , 19.., p r o o f  of  w h i c h  is in the

p o s s e s s i o n  o f  t h e  u n d e r s i g n e d .

V

T h e  sa l e  w i l l  b e  t e r m i n a t e d  if a t  a n y  time b e f o r e  t h e ...........  d a y  of

........... , 1 9 . . ,  ( i n s e r t  t h e  d a t e  61 days a f t e r  t h e  d a t e  o f  r e c o r d i n g

o f  t h e  n o t i c e  o f  i n t e n t  t o  sell) t h e  d e f a u l t  a s  s e t  o u t  a b o v e  is cured 

a n d  all fe e s  a n d  c o s t s  a r e  paid. T h e  s a l e  w i l l  b e  t e r m i n a t e d  if at 

a n y  l a t e r  t i m e  b e f o r e  t h e  s a l e  t h e  e n t i r e  p r i n c i p a l  a n d  i n t e r e s t  plus 

all fees a n d  c o s t s  a r e  paid.

V I

A s  of  the d a t e  o f  r e c o r d i n g  of t h i s  n o t i c e  t h e r e  is o w i n g  o n  the

o b l i g a t i o n  s e c u r e d  b y  t h e  s e c u r i t y  a g r e e m e n t  $ ............ , t o g e t h e r  wi t h

i n t e r e s t  o n  $ ...........  f r o m  t h e  ...........  d a y  o f  ............ , 19.., at

t h e  r a t e  o f ............. p e r c e n t  p e r............. a n d  t h e  f o l l o w i n g  a c c r u e d

f e e s  a n d  c o s t s  t h a t  t h e  d e b t o r  is o b l i g e d  to  p a y  t o  c u r e  t h e  def a u l t :

(set o u t  fees a n d  costs)

I t  is e s t i m a t e d  t h a t  a d d i t i o n a l  fe e s  and c o s t s  t o t a l i n g  $ ...........

w i l l  a c c r u e  b e f o r e  a f o r e c l o s u r e  sale. T h e  p r o p e r t y  d e s c r i b e d  in 

p a r a g r a p h  I of  t h i s  n o t i c e  w i l l  b e  s o l d  to s a t i s f y  t h e  a b o v e  a m o u n t s  

o w i n g  p l u s  t h e  e x p e n s e s  o f  s a l e  a n d  o t h e r  a c c r u e d  fees a n d  costs.

V I I

F a i l u r e  to c u r e  t h e  d e f a u l t  a l l e g e d  in this n o t i c e  b e f o r e  ............,

C S S B  3 0 5 (Jud) - 12 -
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19.. (insert t h e  d a t e  61 d a y s  a fter the d a t e  o f  r e c o r d i n g  of the 

n o t i c e  of i n t e n t  t o  sell) w i l l  d e p r i v e  t h e  d e b t o r  a n d  t h o s e  w h o  hold 

by, t h r o u g h  o r  u n d e r  t h e  d e b t o r  of all t h e i r  i n t e r e s t  in  t h e  c o l l a t e r­

al, except t h e  r i g h t  t o  s t o p  t h e  sale b y  c u r i n g  a n y  d e f a u l t  under 

A S  3 4 . 2 1 . 1 8 0 ( d )  a n d  p a y i n g  t h e  entire i n d e b t e d n e s s  a n d  c e r t a i n  ex­

penses, t h e  r i g h t  t o  e n j o i n  o r  o b j e c t  to s a l e  u n d e r  A S  3 4 . 2 1 . 3 4 0 ,  the 

r i g h t  to r e c e i v e  s u r p l u s  p r o c e e d s  u n d e r  AS 3 4 . 2 1 . 3 2 0 ( c ) ,  a n d  t h e  right 

t o  redeem t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0  a f t e r  the 

sale.

V I I I

A  p e r s o n  h a v i n g  a n  o b j e c t i o n  t o  t h e  sale on a n y  g r o u n d  w i l l  b e  a f f o r d­

ed  a n  o p p o r t u n i t y  t o  b e  h e a r d  as  t o  the o b j e c t i o n  i f  t h e  p e r s o n  brings 

a l a w s u i t  t o  r e s t r a i n  t h e  s a l e  u n d e r  AS 3 4 . 2 1 . 3 4  0. F a i l u r e  to  b r i n g  a 

l a w s u i t  m a y  r e s u l t  i n  a w a i v e r  of any g r o u n d  f o r  i n v a l i d a t i n g  the 

sale.

I X

T h e  person w h o s e  n a m e  a n d  a d d r e s s  are set o u t  b e l o w  w i l l  p r o v i d e  in I
i

w r i t i n g  to a n y o n e  r e q u e s t i n g  it a statement o f  a l l  f e e s  a n d  c o s t s  due 

a t  a n y  time b e f o r e  t h e  sale.

X

T h e  effect o f  t h e  s a l e  w i l l  b e  t o  d e p r i v e  the d e b t o r  a n d  all t h o s e  who 

h o l d  by, t h r o u g h  o r  u n d e r  t h e  d e b t o r  of all t h e i r  i n t e r e s t  in the 

a b o v e - d e s c r i b e d  p r o p e r t y ,  u n l e s s  the debtor r e d e e m s  t h e  c o l l a t e r a l  

u n d e r  AS 3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0  a f t e r  the sale.

( s i g n e d ) .................................

A d d r e s s

P h o n e
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S T A T E  OF A L A S K A

s s .

J U D I C I A L  D I S T R I C T  )

T h e  f o r e g o i n g  i n s t r u m e n t  w a s  a c k n o w l e d g e d  b e f o r e  m e  t h i s  (DATE) by 

(NAME OF P E R S O N  W H O  A C K N O W L E D G E D )  .

N O T A R Y  PUBLIC i n  a n d  f o r  t h e  S t a t e  

o f  Alaska. M y  c o m m i s s i o n  e x p i r e s  .....

(SEAL)

Sec. 3 4 . 2 1 . 1 8 0 .  C U R I N G  D E F A U L T  B E F O R E  S A L E ?  E X T I N C T I O N  O F  DEB­

T O R ' S  RIGHT T O  CURE. (a) S u b j e c t  to (b) o f  t h i s  s e c t i o n ,  t h e  debtor, 

t h e  debtor's s u c c e s s o r  i n  i n t e r e s t ,  or a h o l d e r  o f  a n  i n t e r e s t  in f e r i­

o r  in p r i o r i t y  t o  t h a t  b e i n g  f o r e c l o s e d  m a y  c a u s e  a d i s c o n t i n u a n c e  of 

s a l e  p r o c e e d i n g s  b y  c u r i n g  t h e  default, w h i c h ,  i f  t h e  d e f a u l t  is 

failure t o  p a y ,  s h all b e  b y  p a y i n g  to t h e  s e c u r e d  p a r t y  o r  other 

p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e

(1) a l l  a m o u n t s  t h e n  d u e  u n d e r  t h e  t e r m s  o f  t h e  security 

agreement a n d  t h e  o b l i g a t i o n  s e c u r e d  by it, o t h e r  t h a n  a m o u n t s  which 

w o u l d  not b e  d u e  if d e f a u l t  h a d  n o t  o c c u r r e d ;  a n d

(2) t h e  e x p e n s e s  a c t u a l l y  i n c u r r e d  b y  t h e  s e c u r e d  p a r t y  or 

o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  sale in e n f o r c i n g  t h e  p r o v i s i o n s  of 

t h e  s e c u r i t y  a g r e e m e n t  a n d  t h e  obl i g a t i o n  s e c u r e d  b y  it, i n c l u d i n g  the., 

attorney f e e s  a l l o w e d  u n d e r  A S  34.21.330 a n d  c o u r t  c o s t s  incurred 

because o f  t h e  d efault.

(b) T h e  c u r e  d e s c r i b e d  in (a) of t h i s  s e c t i o n  m u s t  b e  made 

wi t h i n  60 d a y s  f o l l o w i n g  t h e  recor d i n g  o f  t h e  n o t i c e  o f  i n t e n t  to 

sell, or w i t h i n  45 d a y s  f o l l o w i n g  the f i r s t  p u b l i c a t i o n  a n d  completion 

of posting a n d  t r a n s m i t t a l  of  t h e  notice o f  i n t e n t  t o  s e l l ,  whichever 

is the l a t e r  t i m e .
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(c) N o t w i t h s t a n d i n g  (a) a n d  (b) o f  t h i s  s e c t i o n ,  if u n d e r  the 

same s e c u r i t y  a g r e e m e n t  n o t i c e  o f  i n t e n t  t o  s e l l  h a s  b e e n  r e c o r d e d  two 

or more t i m e s  p r e v i o u s l y  b e c a u s e  of d e f a u l t  b y  t h e  d e b t o r ,  t h e  secured 

p a rty o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  m a y  r e f u s e  t h e  cure of 

the d e f a u l t  u n d e r  (a) o f  t h i s  s e c t i o n  a n d  c o n t i n u e  w i t h  t h e  sale.

(d) A t  a n y  t i m e  b e f o r e  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  having 

the p o w e r  o f  s a l e  h a s  s o l d  o r  e n t e r e d  i n t o  a c o n t r a c t  t o  sell the 

c o l l a t e r a l ,  t h e  d e b t o r ,  t h e  d e b t o r ' s  s u c c e s s o r  i n  i n t e r e s t  o r  a holder 

of an i n t e r e s t  i n f e r i o r  i n  p r i o r i t y  t o  t h a t  b e i n g  f o r e c l o s e d  m a y  cause 

a d i s c o n t i n u a n c e  o f  t h e  s a l e  p r o c e e d i n g s  b y  c u r i n g  t h e  d e f a u l t  and 

pa y i n g  t h e  e n t i r e  p r i n c i p a l  d e b t  and a c c r u e d  i n t e r e s t ,  a n d  all other 

expenses a s  d e f i n e d  i n  (a) (2) o f  this s e c t i o n  i n c u r r e d  as o f  t h e  date 

of p a y m e n t .

(e) I f  t h e  d e f a u l t  is cured, the s a l e  p r o c e e d i n g s  s h a l l  b e  dis­

continued. I f  t h e  d e f a u l t  is c u r e d  u n d e r  (a) o f  t h i s  se c t i o n ,  the 

security a g r e e m e n t  is r e i n s t a t e d  and t h e  o b l i g a t i o n  r e m a i n s  as though 

a c c e l e r a t i o n  h a d  n o t  t a k e n  pl a c e .  If t h e  d e f a u l t  is c u r e d  b y  the 

ho l d e r  o f  a n  i n t e r e s t  i n f e r i o r  in p r i o r i t y  t o  t h a t  b e i n g  foreclosed, 

t h e  s e c u r i t y  i n t e r e s t  o f  t h a t  h o l d e r  i n c l u d e s  a l l  p a y m e n t s  m a d e  to 

cure, i n c l u d i n g  a t t o r n e y  f e e s  a l l o w e d  u n d e r  A S  3 4 . 2 1 . 3 3 0  a n d  re a s o n­

able costs. I f  t h e  i n t e r e s t  h e l d  in t h e  c o l l a t e r a l  b y  t h e  p e r s o n  who 

c u r e d  t h e  d e f a u l t  is s e c u r i t y  f o r  an i n t e r e s t - b e a r i n g  o b l i g a t i o n ,  the 

co s t  to c u r e  d e f a u l t  b e a r s  i n t e r e s t  at t h e  r a t e  of t h a t  obligation? 

o t h e r w i s e  t h e  c o s t  t o  c u r e  d e f a u l t  b e a r s  i n t e r e s t  a t  t h e  s a m e  rate as 

an  unpaid j u d g m e n t  of  a s t a t e  court.

(f) I f  t h e  d e f a u l t  is c u r e d  and t h e  o b l i g a t i o n  a n d  security 

a g r e e m e n t  r e i n s t a t e d  u n d e r  t h i s  section, t h e  s e c u r e d  p a r t y  o r  other 

pe r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  shall p r o m p t l y  c a u s e  t o  b e  r e c o r d e d  a 

notice o f  d i s c o n t i n u a n c e  o f  t h e  sale. T h e  n o t i c e  m u s t  c o n t a i n  the
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r e c o r d i n g  i n f o r m a t i o n  o f  t h e  s e c u r i t y  a g r e e m e n t  a n d  t h e  n o t i c e  of 

i n t e n t  t o  s e l l ,  a n d  a s t a t e m e n t  t h a t  t h e  s a l e  h a s  b e e n  d i s c o n t i n u e d .

(g) T h e  p a s s a g e  o f  t i m e  w i t h i n  w h i c h  a d e f a u l t  m a y  b e  cured 

u n d e r  (a) o f  t h i s  s e c t i o n  e x t i n g u i s h e s  a l l  r i g h t s  h e l d  i n  t h e  c o l l a t­

e r a l  b y  t h e  d e b t o r ,  t h e  d e b t o r ' s  s u c c e s s o r  in i n t e r e s t ,  a l l  p e r s o n s  

w h o  w e r e  s e n t  a n o t i c e  o f  i n t e n t  t o  s e l l  u n d e r  A S  3 4 . 2 1 . 1 3 0 ,  a n d  all 

h o l d e r s  o f  u n r e c o r d e d  j u n i o r  e n c u m b r a n c e s ,  e x c e p t  t h e  r i g h t

(1) t o  c u r e  t h e  d e f a u l t  u n d e r  (d) o f  t h i s  s e c t i o n ?

(2) t o  s e e k  a n  i n j u n c t i o n  u n d e r  AS  3 4 . 2 1 . 3 4 0 ;

(3) t o  r e c e i v e  s u r p l u s  p r o c e e d s  u n d e r  A S  3 4 . 2 1 . 3 2 0 ( c ) ?  and

(4) t o  r e d e e m  t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 ] 0  - 3 4 . 2 1 . 2 9 0  

a f t e r  t h e  sale.

(h) T o  t h e  e x t e n t  c u r e  o f  a d e f a u l t  r e q u i r e s  p a y m e n t  o f  money, 

t h e  s e c u r e d  p a r t y  m a y  r e q u i r e  p a y m e n t  i n  cash, b y  c a s h i e r ' s  c h e c k  on a 

b a n k  in  t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  s a l e  is h e l d ,  o r  b y  postal 

m o n e y  or d e r .

Sec. 3 4 . 2 1 . 1 9 0 .  M A N N E R  O F  S ALE. (a) If a d e f a u l t  h a s  n o t  been 

c u r e d  u n d e r  A S  3 4 , 2 1 . 1 8 0 ,  t h e  s e c u r e d  p a r t y  or  o t h e r  p e r s o n  h a v i n g  the

p o w e r  o f  s a l e  m a y  s e l l  t h e  c o l l a t e r a l  in its e x i s t i n g  c o n d i t i o n  or

f o l l o w i n g  a c o m m e r c i a l l y  r e a s o n a b l e  p r e p a r a t i o n .

(b) A f t e r  t h e  t i m e  f o r  c u r e  u n d e r  A S  3 4 . 2 1 . 1 8 0 ( a )  h a s  e x p i r e d  

a n d  u n t i l  t h e  d e f a u l t  is c u r e d  u n d e r  A S  3 4 . 2 1 . 1 8 0 ( d )  o r  t h e  c o l l a t e r a l  

is sold, t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  sale 

m a y  t a k e  p o s s e s s i o n  o f  t h e  c o l l a t e r a l  in  o r d e r  t o  p r o t e c t  it o r  to 

p r e p a r e  it f o r  sale.

(c) A f t e r  t h e  n o t i c e  o f  i n t e n t  t o  sell t h e  c o l l a t e r a l  h a s  been 

r e c o r d e d  f o r  30 days, t h e  s e c u r e d  p a r t y  h a s  a r i g h t  of  a c c e s s  t o  the 

c o l l a t e r a l  t o  s h o w  it t o  p r o s p e c t i v e  p u r c h a s e r s .

(d) T h e  s a l e  o f  t h e  c o l l a t e r a l  m a y  be b y  p u b l i c  o r  p r i v a t e  
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p r o c e e d i n g s  a n d  m a y  b e  m a d e  b y  w a y  o f  o n e  or m o r e  p r i v a t e  c o n t r a c t s .  

S a l e  m a y  b e  as  a w h o l e  o r  i n  p a r c e l s  a n d  a t  a n y  t i m e  a n d  p l a c e  a n d  on 

a n y  te r m s ,  b u t  e v e r y  a s p e c t  o f  t h e  sale, i n c l u d i n g  t h e  m e t h o d ,  manner, 

t i m e ,  p l a c e  a n d  terms, m u s t  b e  c o m m e r c i a l l y  r e a s o n a b l e .

(e) T h e  f a c t  t h a t  a b e t t e r  p r i c e  c o u l d  h a v e  b e e n  o b t a i n e d  b y  a 

s a l e  o f  t h e  c o l l a t e r a l  at  d i f f e r e n t  t i m e s  o r  i n  a d i f f e r e n t  m e t h o d  

f r o m  t h a t  s e l e c t e d  b y  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  the 

p o w e r  of s a l e  is n o t  o f  i t s e l f  s u f f i c i e n t  to  e s t a b l i s h  t h a t  s a l e  was 

n o t  m a d e  i n  a c o m m e r c i a l l y  r e a s o n a b l e  m a n n e r .  I f  t h e  c o l l a t e r a l  is 

s o l d  in  t h e  u s u a l  m a n n e r  in  a r e c o g n i z e d  m a r k e t  f o r  it, is s o l d  at the 

p r i c e  c u r r e n t  in t h a t  m a r k e t  at  t h e  t i m e  o f  t h e  s a le, o r  is o t h e r w i s e  

s o l d  i n  c o n f o r m i t y  w i t h  r e a s o n a b l e  c o m m e r c i a l  p r a c t i c e s  a m o n g  d e a l e r s  

i n  t h e  t y p e  o f  p r o p e r t y  sold, t h e  s a l e  is in  a c o m m e r c i a l l y  r e a s o n a b l e  

m a n n e r .

(f) A  s a l e  o f  t h e  c o l l a t e r a l  t h a t  h a s  b e e n  a p p r o v e d  in a j u d i­

c i a l  p r o c e e d i n g  o r  b y  a c r e d i t o r ' s  c o m m i t t e e  c o n v e n e d  u n d e r  11 U.S.C. 

7 0 5  o r  11 U . S . C .  1102 ( B a n k r u p t c y  Code) is c o n c l u s i v e l y  c o n s i d e r e d  

c o m m e r c i a l l y  r e a s o n a b l e ,  b u t  t h i s  s u b s e c t i o n  d o e s  n o t  i m p l y  th a t  

j u d i c i a l  a p p r o v a l  m u s t  b e  o b t a i n e d  n o r  d o e s  it i m p l y  t h a t  a s a l e  not 

a p p r o v e d  b y  a c r e d i t o r ' s  c o m m i t t e e  is n o t  c o m m e r c i a l l y  r e a s o n a b l e .

Sec. 3 4 . 2 1 . 2 0 0 .  P U R C H A S E  O F  C O L L A T E R A L  BY L I E N H O L D E R .  (a) If 

t h e  s a l e  o f  c o l l a t e r a l  is at  p u b l i c  a u c t i o n ,  t h e  s e c u r e d  p a r t y  w h o  is 

f o r e c l o s i n g  u n d e r  t h i s  c h a p t e r  m a y  b i d  at  the s a l e  a n d  s e t  o f f  the 

a m o u n t  of  t h a t  s e c u r e d  p a r t y ' s  i n t e r e s t ,  i n c l u d i n g  a t t o r n e y  fees 

a l l o w e d  u n d e r  A S  3 4 . 2 1 . 3 3 0  a n d  costs, a g a i n s t  t h e  bid. T h e  s e c u r e d  

p a r t y  m a y  n o t  b e  a p u r c h a s e r  a t  a n e g o t i a t e d  sale.

(b) A t  a s a l e  u n d e r  AS 3 4 . 2 1 . 1 9 0  t h e  h o l d e r  o f  a p e r f e c t e d  lien 

a g a i n s t  t h e  c o l l a t e r a l  w h o  is n o t  f o r e c l o s i n g  u n d e r  t h i s  c h a p t e r  m a y  

p u r c h a s e  t h e  c o l l a t e r a l  a n d  set o f f  a g a i n s t  t h e  p u r c h a s e  p r i c e  the
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a m o u n t  o f  t h e  lien. A t  t h e  t i m e  o f  p u r c h a s i n g  u n d e r  t h i s  s u b s e c t i o n  

o r  b e f o r e , t h e  l i e n  h o l d e r  m u s t  p a y  o f f  o r  o t h e r w i s e  s e c u r e  t h e  r e­

l e a s e  o f  s u p e r i o r  l i e n s  a g a i n s t  t h e  c o l l a t e r a l .

Sec. 3 4 . 2 1 . 2 1 0 .  R I G H T  O F  R E D E M P T I O N .  A  s a l e  o f  c o l l a t e r a l  b y  

s u m m a r y  p r o c e d u r e  u n d e r  t h i s  c h a p t e r  is s u b j e c t  t o  r e d e m p t i o n .  The 

p e r s o n  c o n d u c t i n g  t h e  s a l e  s h a l l  g i v e  t o  t h e  p u r c h a s e r  a c e r t i f i c a t e  

o f  t h e  s a l e  t h a t  c o n t a i n s

(1) a p a r t i c u l a r  d e s c r i p t i o n  o f  the c o l l a t e r a l  s old;

(2) t h e  p r i c e  b i d  f o r  e a c h  d i s t i n c t  l o t  o r  p a r c e l ;

(3) t h e  e n t i r e  p r i c e  p a i d ;  a n d

(4) a s t a t e m e n t  t h a t  t h e  p r o p e r t y  is s u b j e c t  t o  r e d e m p t i o n .

Sec. 3 4 . 2 1 . 2 2 0 .  R E D E M P T I O N .  C o l l a t e r a l  s u b j e c t  t o  r e d e m p t i o n

u n d e r  A S  3 4 . 2 1 . 2 1 0  m a y  b e  r e d e e m e d  b y  t h e  f o l l o w i n g  p e r s o n s  o r  t h e i r  

s u c c e s s o r s  i n  i n t e r e s t :

(1) t h e  d e b t o r ;  a n d

(2) a c r e d i t o r  h a v i n g  a l i e n  b y  j u d g m e n t  o r  s e c u r i t y  i n t e r­

e s t  o n  a l l  o r  p a r t  o f  t h e  c o l l a t e r a l  if t h e  li e n  is s u b s e q u e n t  in time 

t o  t h e  s e c u r i t y  i n t e r e s t  f o r  w h i c h  t h e  c o l l a t e r a l  w a s  sold.

Sec. 3 4 . 2 1 . 2 3 0 .  R E D E M P T I O N  B Y  L I E N  C R E D I T O R  F R O M  P U R C H A S E R .  A  

l i e n  c r e d i t o r  m a y  r e d e e m  t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 1 0  w i t h i n  60 

d a y s  a f t e r  t h e  s a l e  b y  p a y i n g  t h e  a m o u n t  o f  the p u r c h a s e  m o n e y ,  i n t e r­

es t  o n  t h e  p u r c h a s e  m o n e y  a t  t h e  r a t e  o f  10.5 p e r c e n t  a y e a r  f r o m  the 

d a t e  o f  t h e  sale, a n d  t h e  a m o u n t  o f  t a x e s  t h a t  t h e  p u r c h a s e r  h a s  p a i d  

f o r  t h e  c o l l a t e r a l  s i n c e  t h e  sale. I f  t h e  p u r c h a s e r  is a l s o  a c r e d i­

t o r  h a v i n g  a l i e n  p r i o r  t o  t h a t  o f  t h e  r e d e m p t i o n e r ,  t h e  r e d e m p t i o n e r  

s h a l l  a l s o  p a y  t h e  a m o u n t  o f  t h e  p u r c h a s e r ' s  l i e n  w i t h  t h e  i n t e r e s t  

a l l o w e d  u n d e r  A S  4 5 . 4 5 . 0 1 0 ( a ) .

Sec. 3 4 . 2 1 . 2 4 0 .  S U B S E Q U E N T  R E D E M P T I O N S .  T h e  c o l l a t e r a l  m a y  be 

r e d e e m e d  f r o m  t h e  p r e v i o u s  r e d e m p t i o n e r  w i t h i n  60 d a y s  a f t e r  t h e  last
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r e d e m p t i o n  b y  p a y i n g  t h e  s u m  p a i d  o n  t h e  l a s t  r e d e m p t i o n ,  i n t e r e s t  at 

e i g h t  p e r c e n t  a y e a r  f r o m  t h e  d a t e  o f  t h e  l a s t  r e d e m p t i o n ,  t h e  t a x e s  

o n  t h e  c o l l a t e r a l  t h a t  t h e  l a s t  r e d e m p t i o n e r  h a s  p a i d  a s  p a r t  o f  or 

a f t e r  r e d e e m i n g ,  a n d  t h e  a m o u n t  o f  t h e  l i e n s  h e l d  b y  t h e  l a s t  r e d e m p­

t i o n e r  t h a t  a r e  p r i o r  in t i m e  t o  t h e  l i e n  o f  t h e  l a s t  r e d e m p t i o n e r .  A 

l i e n  c r e d i t o r  m a y  n o t  r e d e e m  t h e  p r o p e r t y  f r o m  t h e  d e b t o r  w h o  has 

r e d e e m e d  u n d e r  A S  3 4 . 2 1 . 2 5 0 .

Sec. 34. 2 1 . 2 5 0 .  R E D E M P T I O N  B Y  D E B T O R .  T h e  d e b t o r  o r  t h e  d e b t­

o r ' s  s u c c e s s o r  in i n t e r e s t  m a y  r e d e e m  t h e  c o l l a t e r a l  b y  p a y i n g  w i t h i n  

12 m o n t h s  of  t h e  s a l e  t h e  a m o u n t  o f  t h e  p u r c h a s e  m o n e y ,  i n t e r e s t  at 

t h e  r a t e  o f  10.5 p e r c e n t ,  a n d  t h e  t a x e s  t h a t  t h e  p u r c h a s e r  o r  last 

r e d e m p t i o n e r  p a i d  f o r  t h e  colla t e r a l ,  u n d e r  A S  0 9 . 3 5 . 2 3 0  o r  0 9 . 3 5 . 2 4 0 .

Sec. 3 4 . 2 1 . 2 6 0 .  P R O C E D U R E  F O R  R E D E M P T I O N .  (a) R e d e m p t i o n  is 

m a d e  b y  p a y i n g  t h e  r e q u i r e d  s u m  t o  t h e  s e l l e r .  U p o n  a r e d e m p t i o n ,  the 

s e l l e r  s h a l l  g i v e  t h e  p e r s o n  r e d e e m i n g  a c e r t i f i c a t e  o f  r e d e m p t i o n  

c o n t a i n i n g  t h e  s u m  p a i d  o n  r e d e m p t i o n ,  t h e  n a m e  o f  t h e  p e r s o n  from 

w h o m  t h e  c o l l a t e r a l  w a s  r e d e e m e d ,  a n d  t h e  d a t e  o f  t h e  r e d e m p t i o n .  The 

s e l l e r  s h a l l  i m m e d i a t e l y  g i v e  n o t i c e  o f  t h e  r e d e m p t i o n  t o  t h e  p a r t y  

f r o m  w h o m  t h e  c o l l a t e r a l  w a s  r e d e e m e d .

(b) T o  r e d e e m  c o l l a t e r a l ,  a d e b t o r  o r  r e d e m p t i o n e r  s h a l l  s u b m i t  

t o  t h e  s e l l e r

(1) a c o p y  o f  t h e  r e c o r d e d  s e c u r i t y  a g r e e m e n t  o r  j u d g m e n t

l i e n  o n  w h i c h  t h e  d e b t o r  o r  r e d e m p t i o n e r  b a s e s  t h e  r i g h t  t o  r e d e e m ;

(2) a c o p y  o f  a n  a s s i g n m e n t  t h a t  is n e c e s s a r y  t o  e s t a b l i s h

t h a t  t h e  p e r s o n  is t h e  s u c c e s s o r  in i n t e r e s t  t o  t h e  h o l d e r  o f  the

s e c u r i t y  a g r e e m e n t  o r  j u d g m e n t  l i e n  p r o v i d e d  u n d e r  (1) o f  t h i s  s u b­

sec t i o n ,  v e r i f i e d  b y  t h e  a f f i d a v i t  of  t h e  h o l d e r  o r  t h e  a g e n t  o f  the 

h o l d e r ;  a n d

(3) an a f f i d a v i t  b y  t h e  h o l d e r  o f  the s e c u r i t y  i n t e r e s t  or
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j u d g m e n t  o r  b y  t h e  a g e n t  o f  t h e  h o l d e r  s h o w i n g  t h e  a m o u n t  t h e n  a c t u a l­

l y  d u e  u n d e r  t h e  s e c u r i t y  a g r e e m e n t  o r  t h e  j u d g m e n t  lien.

Sec. 3 4 . 2 1 . 2 7 0 .  P R I O R I T Y  O F  R E D E M P T I O N .  I f  m o r e  t h a n  o n e  p e r s o n  

a p p l i e s  t o  t h e  s e l l e r  at t h e  s a m e  t i m e  t o  r e d e e m ,  t h e  d e b t o r  m a y  

r e d e e m  first, if t h e  d e b t o r  is a m o n g  t h e  a p p l i c a n t s ,  a n d  t h e  p e r s o n  

h a v i n g  t h e  e a r l i e s t  r e c o r d e d  l i e n  m a y  r e d e e m  first, if t h e  d e b t o r  is 

n o t  a m o n g  t h e  a p p l i c a n t s .

Sec. 3 4 . 2 1 . 2 8 0 .  R E F U S A L  T O  P E R M I T  R E D E M P T I O N .  A  p e r s o n ' s  r i ght 

t o  r e d e e m  is n o t  p r e j u d i c e d  b y  t h e  r e f u s a l  of t h e  s e l l e r  t o  a l l o w  the 

r e d e m p t i o n .

Sec. 3 4 . 2 1 . 2 9 0 .  R I G H T S  O F  P U R C H A S E R  A N D  R E D E M P T I O N E R .  The 

p u r c h a s e r ,  f r o m  t h e  t i m e  o f  s a l e  u n t i l  a r e s a l e  o r  a r e d e m p t i o n ,  or a 

r e d e m p t i o n e r ,  f r o m  t h e  t i m e  of  r e d e m p t i o n  u n t i l  a n o t h e r  r e d e m p t i o n ,  is 

e n t i t l e d  t o  t h e  p o s s e s s i o n  o f  t h e  c o l l a t e r a l  p u r c h a s e d  o r  r e d e e m e d  as 

a g a i n s t  t h e  d e b t o r  o r  o t h e r  p e r s o n  c l a i m i n g  by, t h r o u g h ,  o r  u n d e r  the 

d e b t o r .  W h e r e  t h e  c o l l a t e r a l  is in t h e  p o s s e s s i o n  o f  a t e n a n t ,  the 

p u r c h a s e r  o r  r e d e m p t i o n e r  is e n t i t l e d  t o  r e c e i v e  t h e  r e n t s  o f  the 

c o l l a t e r a l  o r  t h e  v a l u e  o f  t h e  u s e  a n d  o c c u p a t i o n  o f  t h e  c o l l a t e r a l .

Sec. 3 4 . 2 1 . 3 0 0 .  P R O C E D U R E  A F T E R  SALE. A f t e r  a s a l e  of  the 

c o l l a t e r a l  b y  s u m m a r y  p r o c e d u r e  u n d e r  t h i s  c h a p t e r  a n d  r e c e i p t  o f  the 

p u r c h a s e  pri c e ,  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  of 

s a l e  s h a l l  d e e d  t h e  c o l l a t e r a l  t o  t h e  p u r c h a s e r  s u b j e c t  t o  t h e  right 

o f  r e d e m p t i o n  p r o v i d e d  u n d e r  t h i s  c h a p t e r .  T h e  d e e d  s h a l l  includi or 

h a v e  a t t a c h e d  t o  it a s w o r n  s t a t e m e n t  r e c i t i n g

(1) t h e  r e c o r d i n g  i n f o r m a t i o n  of t h e  s e c u r i t y  a g r e e m e n t  

t h a t  w a s  f o r e c l o s e d ;

(2) t h e  d a t e  a n d  r e c o r d i n g  i n f o r m a t i o n  o f  t h e  r e c o r d e d  

n o t i c e  o f  i n t e n t  to sell;

(3) t h e  a c t u a l  c o n s i d e r a t i o n  f o r  the c o n v e y a n c e ;
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(4) t h e  f a c t s  i n d i c a t i n g  t h e  m a n n e r  i n  w h i c h  t h e  n o t ices 

r e q u i r e d  u n d e r  AS  3 4 . 2 1 . 1 1 0  - 3 4 . 2 1 . 1 4 0  w e r e  g i v e n ;

(5) t h e  t i m e  a n d  p l a c e  o f  p u b l i c a t i o n  o f  t h e  n o t i c e  of

i n t e n t  t o  s e l l ?  a n d

(6) t h e  time, p l a c e  a n d  m a n n e r  o f  sale.

Sec. 3 4 . 2 1 . 3 1 0 .  E F F E C T  O F  SALE. (a) S u b j e c t  t o  t h e  r i g h t  of

r e d e m p t i o n  u n d e r  A S  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0 ,  a s a l e  o f  c o l l a t e r a l  u n d e r

t h i s  c h a p t e r  t r a n s f e r s  a l l  t i t l e  a n d  i n t e r e s t  t h e  d e b t o r  h a d  in the 

c o l l a t e r a l  a t  t h e  t i m e  t h e  s e c u r i t y  a g r e e m e n t  w a s  e x e c u t e d ,  t o g e t h e r  

w i t h  all t i t l e  o r  i n t e r e s t  t h e  d e b t o r  m a y  h a v e  a c q u i r e d  b e f o r e  the 

sale.

(b) A  s w o r n  s t a t e m e n t  c o m p l y i n g  w i t h  A S  3 4 . 2 1 . 3 0 0  a n d  a s s e r t i n g  

t h a t  all r e q u i r e m e n t s  o f  l a w  h a v e  b e e n  c o m p l i e d  w i t h  is p r i m a  facie 

e v i d e n c e  o f  c o m p l i a n c e  w i t h  t h o s e  r e q u i r e m e n t s .

Sec. 3 4 . 2 1 . 3 2 0 .  D I S P O S I T I O N  O F  P R O C E E D S  O F  S A L E .  (a) The 

s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  w i t h  p o w e r  of s a l e  s h a l l  a p p l y  the 

p r o c e e d s  o f  t h e  s a l e  o f  t h e  c o l l a t e r a l  in  t h e  f o l l o w i n g  o r d e r  to

(1) t h e  r e a s o n a b l e  e x p e n s e s  o f  r e t a k i n g ,  h o l d i n g ,  p r e p a r i n g  

f o r  s a l e  a n d  s e l l i n g  t h e  c o l l a t e r a l ,  t h e  a t t o r n e y  f e e s  a l l o w e d  u n d e r  

A S  3 4 . 2 1 . 3 3 0 ,  a n d  t h e  r e a s o n a b l e  l e g a l  e x p e n s e s  i n c u r r e d  b y  t h e  s e­

c u r e d  p a r t y  o r  o t h e r  p e r s o n  w i t h  p o w e r  o f  sale;

(2) t h e  s a t i s f a c t i o n  o f  t h e  i n d e b t e d n e s s  s e c u r e d ?

(3) t h e  s a t i s f a c t i o n  o f  i n d e b t e d n e s s  s e c u r e d  b y  a r e c o r d e d  

s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  o r  r e c o r d e d  l i e n  on  t h e  c o l l a t e r a l .

(b) I f  r e q u e s t e d  b y  t h e  s e c u r e d  p a r t y  or o t h e r  p e r s o n  h a v i n g  the 

p o w e r  o f  sale, t h e  h o l d e r  o f  a r e c o r d e d  s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  

o r  r e c o r d e d  l i e n  m u s t  f u r n i s h  t o  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  

h a v i n g  t h e  p o w e r  o f  s a l e  r e a s o n a b l e  p r o o f  o f  i n t e r e s t  i n  t h e  c o l l a t e r­

al.
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(c) T h e  s e c u r e d  p a r t y  or  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  of  sale 

s h a l l  a c c o u n t  t o  t h e  d e b t o r  w h o  o w n s  o r  h a s  r i g h t s  i n  t h e  c o l l a t e r a l  

f o r  t h e  p r o c e e d s  o f  s a l e  a n d  p a y  t h e  d e b t o r  a n y  s u r p l u s  a f t e r  a p p l y i n g  

t h e  p r o c e e d s  u n d e r  (a) o f  t h i s  s e c t i o n .

Sec. 3 4 . 2 1 . 3 3 0 .  A T T O R N E Y  FEES. (a) T h e  a t t o r n e y  f e e s  t h a t  m u s t  

b e  p a i d  u n d e r  A S  3 4 . 2 1 . 1 8 0  b y  t h e  d e b t o r  to  c u r e  t h e  d e f a u l t  b e f o r e  

t h e  s a l e  o f  t h e  c o l l a t e r a l  m a y  n o t  e x c e e d  t h e  s u m  of

(1) $2 5 0  f o r  t h e  f i r s t  $ 1 0 0 , 0 0 0  o f  t h e  a m o u n t  d u e  u n d e r  the

t e r m s  o f  t h e  s e c u r i t y  a g r e e m e n t  a t  t h e  t i m e  of t h e  c u r e ;  p l u s

(2) .15 p e r c e n t  o f  t h e  a m o u n t  t h a t  e x c e e d s  $ 1 0 0 , 0 0 0  and 

t h a t  is d u e  u n d e r  t h e  t e r m s  o f  t h e  s e c u r i t y  a g r e e m e n t  a t  t h e  t i m e  of 

t h e  cure.

(b) T h e  a t t o r n e y  f e e s  t h a t  a r e  i n c l u d e d  in  t h e  s e t - o f f  u n d e r  

A S  3 4 . 2 1 . 2 0 0  m a y  n o t  e x c e e d  t h e  s u m  o f  ( a ) (1) a n d  (2) o f  t h i s  section.

(c) T h e  a t t o r n e y  f e e s  t h a t  a r e  c o n s i d e r e d  a r e a s o n a b l e  e x p e n s e  

u n d e r  A S  3 4 . 2 1 . 3 2 0  o f  r e t a k i n g ,  h o l d i n g ,  p r e p a r i n g  f o r  s a l e  a n d  s e l l­

ing t h e  c o l l a t e r a l  m a y  n o t  e x c e e d  t h e  s u m  of  (a) (1) a n d  (2) o f  this 

s ec t i o n .

(d) I n  t h i s  sec t i o n ,  " a m o u n t  d u e "  d o e s  n o t  i n c l u d e  a t t o r n e y

fees.

Sec. 3 4 . 2 1 . 3 4 0 .  S E C U R E D  P A R T Y ' S  L I A B I L I T Y  F O R  F A I L U R E  T O  COMPLY, 

E N J O I N I N G  S A LE. If it is e s t a b l i s h e d  t h a t  the s e c u r e d  p a r t y  o r  o t h e r  

p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  is n o t  p r o c e e d i n g  u n d e r  A S  3 4 . 2 1 . 0 9 0  - 

3 4 . 2 1 . 3 6 0 ,  a s a l e  o f  c o l l a t e r a l  m a y  b e  o r d e r e d  o r  r e s t r a i n e d  o n  a p p r o­

p r i a t e  t e r m s  a n d  c o n d i t i o n s .  If t h e  s a l e  h a s  o c c u r r e d ,  t h e  d e b t o r  or 

a p e r s o n  e n t i t l e d  t o  a c o p y  o f  n o t i c e  o f  i n t e n t  t o  s e l l  u n d e r  A S  34.- 

2 1 . 1 3 0  o r  a p e r s o n  w h o s e  s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  o r  l i e n  has 

b e e n  r e c o r d e d  b e f o r e  t h e  d i s t r i b u t i o n  o f  p r o c e e d s  o f  s a l e  m a y  r e c o v e r  

f r o m  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  a loss 
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c a u s e d  b y  a f a i l u r e  to  c o m p l y  w i t h  A S  3 4 . 2 1 . 0 9 0  - 3 4 . 2 1 . 3 6 0 .

Sec. 3 4 . 2 1 . 3 5 0 .  G E N E R A L  V A L I D I T Y  O F  S E C U R I T Y  A G R E E M E N T .  U n l e s s

it  c o n f l i c t s  w i t h  a p r o v i s i o n  o f  law, a s e c u r i t y  a g r e e m e n t  is e f f e c­

t i v e  b e t w e e n  t h e  p a r t i e s  a c c o r d i n g  t o  its t e r m s .  N o t h i n g  in  this 

c h a p t e r  v a l i d a t e s  a c h a r g e  o r  p r a c t i c e  t h a t  is i l l e g a l  u n d e r  a s t a t u t e  

o r  r e g u l a t i o n  f o r  d e b t o r  p r o t e c t i o n  i n c l u d i n g  t h o s e  s t a t u t e s  and 

r e g u l a t i o n s  g o v e r n i n g  u s u r y  a n d  s m a l l  loans. N o t h i n g  in  t h i s  c h a p t e r  

e x t e n d s  t h e  a p p l i c a t i o n  o f  t h e  s t a t u t e  o r  r e g u l a t i o n  f o r  d e b t o r  p r o­

t e c t i o n  t o  a t r a n s a c t i o n  n o t  o t h e r w i s e  s u b j e c t  t o  it.

Sec. 3 4 . 2 1 . 3 6 0 .  W A I V E R  O F  R I G H T S .  T o  t h e  e x t e n t  t h a t  t h e y  give

r i g h t s  t o  t h e  d e b t o r  a n d  i m p o s e  d u t i e s  o n  t h e  s e c u r e d  p a r t y  o r  o t h e r

p e r s o n  h a v i n g  t h e  p o w e r  o f  sale, t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  may 

n o t  b e  w a i v e d  o r  v a r i e d .

Sec. 3 4 . 2 1 . 5 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,  u n l e s s  t h e  c o n­

t e x t  r e q u i r e s  o t h e r w i s e ,

(1) " c o l l a t e r a l "  m e a n s  t h e  real p r o p e r t y  s u b j e c t  t o  a 

s e c u r i t y  i n t e r e s t ;

(2) " d e b t o r "  m e a n s  t h e  p e r s o n  w h o  o w e s  p a y m e n t  o r  o t h e r

p e r f o r m a n c e  o f  t h e  o b l i g a t i o n  s e c u r e d ,  w h e t h e r  o r  n o t  t h e  p e r s o n  owns

o r  h a s  r i g h t s  i n  t h e  c o l l a t e r a l ;  if t h e  d e b t o r  a n d  t h e  o w n e r  of  the 

c o l l a t e r a l  a r e  n o t  t h e  s a m e  p e r s o n ,  t h e  t e r m  " d e b t o r "  m e a n s  t h e  o w n e r  

o f  t h e  c o l l a t e r a l  in  a n y  p r o v i s i o n  of  t h i s  c h a p t e r  d e a l i n g  w i t h  the 

c o l l a t e r a l ,  t h e  o b l i g o r  in a n y  p r o v i s i o n  d e a l i n g  w i t h  t h e  o b l i g a t i o n ,  

a n d  m a y  i n c l u d e  b o t h  w h e n  t h e  c o n t e x t  r e q u i r e s  it;

(3) " r eal p r o p e r t y "  i n c l u d e s  an  i n t e r e s t  i n  r e a l  p r o p e r t y ;

(4) " r e c o r d i n g  i n f o r m a t i o n "  m e a n s  t h e  i n f o r m a t i o n  (book and 

p a g e ,  d o c u m e n t  n u m b e r ,  e l e c t r o n i c  r e t r i e v a l  c ode, o r  o t h e r  s p e c i f i c  

i n f o r m a t i o n )  n e e d e d  t o  f i n d  a d o c u m e n t  in t h e  p u b l i c  r e c o r d s ;

(5) " r e d e m p t i o n e r "  m e a n s  a c r e d i t o r  w h o  is a l l o w e d  to
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r e d e e m  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 2 0 ( 2 )  a n d  w h o  r e d e e m s  c o l l a t e r a l  

s o l d  b y  s u m m a r y  p r o c e d u r e  u n d e r  t h i s  c h a p t e r ;

(6) " s e c u r e d  p a r t y "  m e a n s  a l e n d e r ,  s e l l e r ,  b e n e f i c i a r y  or 

o t h e r  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  f o r  w h o s e  b e n e f i t  t h e r e  is a 

s e c u r i t y  i n t e r e s t ,  i n c l u d i n g  a r e c e i v e r ,  t r u s t e e  i n  b a n k r u p t c y ,  o r  

p e r s o n  to  w h o m  a s e c u r i t y  a g r e e m e n t  is sold;

(7) " s e c u r i t y  a g r e e m e n t "  m e a n s  a n  a g r e e m e n t  t h a t  c r e a t e s  or

p r o v i d e s  f o r  a s e c u r i t y  i n t e r e s t  in r e a l  p r o p e r t y ,  a n d  i n c l u d e s  a 

l e a s e  if t h e  l e a s e  w a s  i n t e n d e d  t o  c r e a t e  a s e c u r i t y  i n t e r e s t ;

(8) " s e c u r i t y  i n t e r e s t "  m e a n s  a c o n s e n s u a l  i n t e r e s t  i n  real 

p r o p e r t y  t h a t  s e c u r e s  p a y m e n t  o r  p e r f o r m a n c e  o f  a n  o b l i g a t i o n .

* Sec. 3. A S  0 6 . 0 5 . 1 7 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  read:

(d) It  is n o t  a v i o l a t i o n  o f  t h i s  s e c t i o n  t o  p r o v i d e  a s t a t e m e n t  

o f  a c c o u n t  t o  a d e b t o r  o r  t h e  h o l d e r  o f  a s u b o r d i n a t e  s e c u r i t y  i n t e r­

es t  u n d e r  A S  3 4 . 2 1 . 0 4 0 .

* Sec. 4. A S  0 9 . 4 5 . 1 7 0  is a m e n d e d  t o  read:

Sec. 0 9 . 4 5 . 1 7 0 .  J U D G M E N T  O N  F O R E C L O S U R E  O F  LIEN. A  p e r s o n

h a v i n g  a l i e n  u p o n  r e a l  p r o p e r t y ,  o t h e r  t h a n  t h a t  o f  a j u d g m e n t ,

w h e t h e r  c r e a t e d  b y  s e c u r i t y  a g r e e m e n t  [MORTGAGE] o r  o t h e r w i s e ,  to

s e c u r e  a d e b t  o r  o t h e r  o b l i g a t i o n  m a y  b r i n g  tin a c t i o n  t o  f o r e c l o s e  the

lien. In t h e  a c t i o n ,  t h e  c o u r t  m a y  d i r e c t  the s a l e  o f  t h e  e n c u m b e r e d

p r o p e r t y  o r  a p o r t i o n  o f  it a n d  t h e  a p p l i c a t i o n  o f  t h e  p r o c e e d s  o f  the

s a l e  t o  t h e  p a y m e n t  of  costs, e x p e n s e s  o f  sale, a n d  t h e  a m o u n t  d u e  the

p l a i n t i f f .  S u b j e c t  to  t h e  p r o v i s i o n s  o f  AS 3 4 . 2 1 . 0 8 0 .  t h e  c o u r t  
£

(^JUDGMENT] s h a l l  a l s o  d e t e r m i n e  t h e  p e r s o n a l  l i a b i l i t y  o f  a d e f e n d a n t ^ -  

f o r  t h e  p a y m e n t  of  t h e  d e b t  s e c u r e d  b y  t h e  l i e n  a n d  e n t e r  t h e  d e t e r­

m i n a t i o n  in t h e  j u d g m e n t  [BE E N T E R E D  A C C O R D I N G L Y ) .

* Sec. 5. A S  0 9 . 4 5 . 1 7 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  read:

(b) In t h i s  se c t i o n ,  " s e c u r i t y  a g r e e m e n t "  m e a n s  a n  a g r e e m e n t  

C S S B  3 0 5 (Jud) - 2 4 -
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t h a t  c r e a t e s  o r  p r o v i d e s  f o r  a s e c u r i t y  i n t e r e s t  in r e a l  p r o p e r t y ;  in 

t h i s  s u b s e c t i o n ,  " s e c u r i t y  i n t e r e s t "  h a s  t h e  m e a n i n g  g i v e n  in A S  34.- 

2 1 . 5 0 0 .

* Sec. 6. A S  0 9 . 4 5 . 2 0 0 ,  A S  3 4 . 2 0 . 0 1 0 ,  3 4 . 2 0 . 0 2 0 ,  3 4 . 2 0 . 0 3 0 ,  3 4 . 20.040, 

3 4 . 2 0 , 0 5 0 ,  3 4 . 2 0 , 0 6 0 ,  3 4 . 2 0 , 0 7 0 ,  3 4 . 2 0 , 0 8 0 ,  3 4 . 2 0 , 0 9 0 ,  3 4 . 2 0 . 1 0 0 ,  3 4 . 2 0 . -

110, 3 4 . 2 0 . 1 2 0 ,  3 4 . 2 0 . 1 3 0 ,  a n d  3 4 . 2 0 . 1 3 5  a r e  r e p e a l e d .

* Sec. 7. T R A N S I T I O N A L  P R O V I S I O N S .  (a) A  s e c u r i t y  a g r e e m e n t  as d e­

f i n e d  i n  AS  3 4 . 2 1 . 5 0 0 ,  as e n a c t e d  in sec. 2 o f  t h i s  Act, t h a t  is e n t e r e d  

i n t o  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  Act, i n c l u d i n g  r i g h t s ,  d u t i e s ,  and 

i n t e r e s t s  u n d e r  it, c o n t i n u e s  in  e f f e c t  a n d  m a y  b e  t e r m i n a t e d  o r  e n f o r c e d  

u n d e r  a l a w  a m e n d e d  o r  r e p e a l e d  b y  t h i s  A c t  as  t h o u g h  t h e  l a w  h a d  n o t  b e e n  

a m e n d e d  o r  r e p e a l e d .

(b) A  p e r s o n  f o r e c l o s i n g  a d e e d  o f  t r u s t  e x e c u t e d  b e f o r e  t h e  e f f e c­

t i v e  d a t e  o f  t h i s  Act, m a y  e l e c t  t o  f o r e c l o s e  u n d e r  A S  34.21, a d d e d  b y

sec. 2 o f  t h i s  A c t ,  o r  u n d e r  t h e  l a w  in  e f f e c t  w h e n  t h e  d e e d  o f  t r u s t  was

e n t e r e d  into.

(c) N o t w i t h s t a n d i n g  (a) o f  t h i s  s e c t i o n ,  a p e r s o n  f o r e c l o s i n g  a 

s e c u r i t y  a g r e e m e n t  o t h e r  t h a n  a d e e d  o f  t r u s t  s h a l l  f o r e c l o s e  u n d e r  t h e  law 

i n  e f f e c t  w h e n  t h e  s e c u r i t y  a g r e e m e n t  w a s  e n t e r e d  into.

(d) N o t w i t h s t a n d i n g  t h e  o t h e r  p r o v i s i o n s  o f  (a) - (c) o f  t h i s  s e c t i o n  

t o  t h e  c o n t r a r y ,

(1) A S  3 4 . 2 1 . 0 8 0 ,  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0 ,  a n d  3 4 . 2 1 . 3 3 0 ,  a d d e d  by

sec. 2 o f  t h i s  Act, a p p l y  t o  s e c u r i t y  a g r e e m e n t  f o r e c l o s u r e  p r o c e e d i n g s

t h a t  a r e  in p r o g r e s s  d u r ing, o r  t h a t  b e g i n  after, t h e  e f f e c t i v e  d a t e  of 

t h i s  Act, u n l e s s  t h e  c o l l a t e r a l  h a s  b e e n  s o l d  b e f o r e  t h e  e f f e c t i v e  d a t e  of 

t h i s  A c t  u n d e r  A S  3 4 . 2 0 . 0 7 0 ,  r e p e a l e d  b y  sec. 6 o f  t h i s  Act, o r  u n l e s s  a 

j u d g m e n t  h a s  b e e n  e n t e r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  of t h i s  A c t  in a j u d i­

c i a l  f o r e c l o s u r e  a c t i o n  o r  j u d i c i a l  a c t i o n  f o r  b r e a c h  of c o n t r a c t  a r i s i n g  

o u t  o f  t h e  s e c u r i t y  a g r e e m e n t ;  and

- 2 5 -  C S S B  3 0 5 (Jud)
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(2) A S  3 4 . 2 1 . 0 8 0  a l s o  a p p l i e s  r e t r o a c t i v e l y  t o  t h e  c a s e s  th a t  

w e r e  t h e  s u b j e c t  o f  M o e n i n g  v. A l a s k a  M u t u a l  Bank, Op. No. 3 2 7 4  (Alaska, 

F e b r u a r y  26, 1988) a n d  C o n r a d  v. C o u n s e l l o r s  I n v e s t m e n t  Co. Op. No. 3275 

(Alaska, F e b r u a r y  26, 1988) a n d  t o  t h e  c a s e s  s u b s e q u e n t l y  d e c i d e d  i n  this 

s t a t e  u n d e r  t h e  a u t h o r i t y  o f  e i t h e r  o f  t h e  cases.

* Sec. 8. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A.S 0 1 . 1 0 . 0 7 0 ( c ) .

C S S B  3 0 5 (Jud) - 2 6 -
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< o y
May 13, 1987 J

The Honorable Bettye Fahrenkamp 
Chair, Alaska Legislative Council 
Pouch V, State Capitol 
Juneau, AK 99811

RE: Bills on real property security interests
(5-1200 and 5-0481)

Dear Senator Fahrenkamp:

The attached bills (one for the House and one for the 
Senate) are submitted to the Alaska Legislative Council 
pursuant to AS 24.20.075 with the request that they be 
introduced in the Fifteenth Legislature. A sectional 
analysis accompanies the bills; the analysis is taken 
from the February 27, 1585 House and Senate Joint Journal 
Supplement for HB 245 and SB 198.

The bills were introduced in the Thirteenth Legislature as 
HB 341/SB 244 and in the Fourteenth Legislature as 
HB 245/SB 198. The bills did not move out of committee. At 
least part of the reason in the Thirteenth Legislature was 
that it was erroneously associated in many minds with a 
controversial "due-on-sale" section of an ^earlier bill,
HB 403 of the Twelfth Legislature. That section is not in 
the bills now offered. Changes in other state and federal 
lending laws have made it unnecessary.

The bills cover the relationship, rights, and remedies of 
debtor and creditor in secured real property transactions.
It resulted from the commission's general review of real 
property law in Title 34.

The main sources drawn upon in preparing the bills are the 
existing Alaska law on deeds of trust, the Uniform Commer­
cial Code, the Washington law on nonjudicial foreclosure, 
and the Uniform Land Transfers Act.

Respectfully submitted,

Tamara Brandt Cook
Executive Secretary
Alaska Code Revision Commission

J A : m k r  
mil / 1 1 4



LEGISLATIVE AFFAIRS AGENCY

MAY 1987 
ALASKA CODE REVISION COMMISSION 

COMMENTARY TO ACCOMPANY 
BILL ON SECURITY INTERESTS IN REAL PROPERTY 

Work Order No. 5-1200 and 5-0481

General Features of the Bill

The attached bill prepared by the Alaska Code Revision 
Commission is an effort to bring into secured real property 
transactions some of the same principles that govern secured 
personal property transactions under the Uniform Commercial 
Code. The bill covers the broad area of relationships, 
rights, and remedies of debtor and secured creditor. The 
state law on summary foreclosure of deeds of trust would be 
superseded, but not drastically changed. In cases where 
foreclosure under a power of sale is required, the bill 
makes possible a commercially reasonable resale by listing 
and sale through a real estate agent, in order to avoid the 
disastrous forced-sale prices often received at public 
auction.

The bill was introduced in the Twelfth Legislature as HB 
403. Action was not taken on it. All attention focused on 
a relatively minor part of the bill, a section limiting the 
use of "due-on~sale" clauses in security agreements for the 
purchase of a home. That controversial section, readily 
separable from the body of the bill, is not included in the 
present form of the bill and has largely been preempted by 
recent federal and state statutes and regulations (12 U.S.C. 
1701j-3 (sec. 341, G a m - S t .  Germain Depository Act of 1982, 
P.L. 97-320); 12 U.S. 371(g); 12 C.F.R. 548.8-4(f>; AS 
06.01.020; AS 18.56.098(e); 15 AAC 118.267).

In the Thirteenth Legislature the bill was again introduced, 
but it was not scheduled for committee hearings. In that 
legislature the Code Revision Commission was asking that 
priority be given to several other bills it had drafted.
The bill was also introduced in the Fourteenth Legislature. 
However, the commission believes the time now is right for 
legislative attention to this bill.

Persons familiar with the present Alaska law on both real 
and personal property should find the bill a natural
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development. The vast majority of real property sales are 
now financed by deeds of trust. Most departures in the bill 
from present practices under deeds of crust are not great. 
The main changes, occur where needed to permit additional 
kinds of sales of collateral-in cases of default. The bill 
makes deed of. trust - foreclosure- procedures applicable to 
mortgages and contracts of sale. Under present law 
mortgages are more difficult to foreclose than deeds of 
trust, for no logical reason, and there are no statutory 
guidelines for foreCl£TSTrig' COfrtra'CtST'of"saie, which has 
resulted-in substantial litigation at both the superior 
court.and supreme cou»*t level (e.g., Lonas v. Metropolitan 
Mortgage and Securities C o . , 432 P.2d- 6T03 (Alaska 1967); 
Moran V .  H olman, 501-. P.2d 769 (Alaska 1972); Curry v.
Tucker, 616 P.2d 8 (Alaska 1980); Wickwire v. McFadden, 633 
P. 2<TT78 (Alaska 1981); Strack v. Mi l le r , 645 P.2d 1S4 
(Alaska 1982); additional cases are summarized in Department 
of Revenue v. Baxter, .486.-P.2d 360, 365n.10 (Alaska 1971)).

A  bill of this kind must specify procedures to be followed 
and forms to be used in carrying out the procedures. The 
procedures to be followed before sale in a summary 
foreclosure are set out in the bill in AS 
34.21.110-34.21.150. These sections are followed by AS 
34.21.160-34.21.170 which specify the content of forms that 
are. to be. used. Since the forms are designed to advise the 
defaulting debtor of the debtor’s rights and to inform the 
debtor of the procedures that will be followed, the forms 
cover some- of the same material that is set out in the 
preceding substantive sections. AS 34.21.100 in the bill 
explains this relationship between the sections.

A  contents page and a comparison of time elements and steps 
from default to sale under existing law and under the bill 
are attached here for ready reference. (See next 3 pages)
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Sec. 1. PURPOSE OF ACT

Sec. 2. CHAPTER 21. SECURITY INTERESTS IN REAL PROPERTY

Sec. 34.21.010. POLICY AND SCOPE
Sec. 34.21.020. TRANSACTIONS EXCLUDED
Sec. 34.21.030. COLLATERAL NOT OWNED BY DEBTOR
Sec. 34.21.040. REQUEST FOR STATEMENT OF ACCOUNT
Sec. 34.21.050. ALIENABILITY OF DEBTOR'S RIGHTS
Sec. 34.21.060. NOTIFICATION OF ASSIGNMENT
Sec. 34.21.070. RELEASE OF SECURITY INTEREST
Sec. 34.21.080. REMEDIES OF SECURED PARTY
Sec. 34.21.090. REQUIREMENTS FOR SUMMARY FORECLOSURE
Sec. 34.21.100. PROCEDURE BEFORE SALE
Sec. 34.21.110. TRANSMITTING NOTICE OF DEFAULT
Sec. 34.21.120. RECORDING NOTICE OF INTENT TO SELL
Sec. 34.21.130. TRANSMITTING, POSTING, AND PUBLISHING

NOTICE OF INTENT TO SELL 
Sec. 34.21.140. TRANSMITTING FURTHER INFORMATION ABOUT SALE 
Sec. 34.21.150. MANNER OF TRANSMITTING NOTICE 
Sec. 34.21.160. CONTENT OF NOTICE OF DEFAULT 
Sec. 34.21.170. CONTENT OF NOTICE OF INTENT TO SELL 
Sec. 34.21.180. CURING DEFAULT BFFORE SALE; EXTINCTION OF

DEBTOR'S RIGHT TO CURE 
Sec. 34.21.190. MANNER OF SALE
Sec. 34.21.200. PURCHASE OF COLLATERAL BY LIENHOLDER
Sec. 34.21.210. PROCEDURE AFTER SALE
Sec. 34.21.220. EFFECT OF SALE
Sec.. 34.21 .230. DISPOSITION OF PROCEEDS OF SALE
Sec. 34.21.240. SECURED PARTY'S LIABILITY FOR FAILURE TO

COMPLY, ENJOINING SALE 
Sec. 34.21.25C. GENERAL VALIDITY OF SECURITY AGREEMENT 
Sec. 34.21.260. WAIVER OF RIGHTS 
Sec. 34.21.270. DEFINITIONS

Sections 3-5 make amendments to:

Sec. 06.05.175. DEPOSITOR AND CUSTOMER RECORDS CONFIDENTIAL 
Sec. 09.45.170. JUDGMENT ON FORECLOSURE OF LIEN

Sec. 6. Repeals AS 09.45.200 and AS 34.20.010— 34.20.135

Sec. 7. Transitional provisions

Sec. 8. Effective date



* A - w a i t  
90 days 
or more

STEPS IN SUMMARY FORECLOSURE 

UNDER EXISTING SECTIONS 34.20.070 - 34.20.135 

(Deeds of Trust)

DEFAULT
(including the running of any grace period) 

[wait 30 days or more]

i
-Record notice-of default and sale

[within 10 days]

I
Transmit copy to (1) debtor, debtor's known successor 
recorded s u c c e s s o r o r  successor in possession;
(2) any other person in possession; (3) recorded 
subsequent lienholders, and (4) state (special 

notice re its liens)

[no wait necessary]

Post copy in three public places and
publish once a week for four weeks

(Right to cure default and resume payment 
schedule until auctioneer's hammer falls)

----------------►SALE AT PUBLIC AUCTION*----------------
(No creditor's right to recover deficiency 

and no debtor's right of redemption)

Minimum time between the end of a grace period for receipt 
of payments and the date of sale: 120 days.

* A and B time laspe in used depending upon which brings one 
to a later sale date.

*B-wait 
30 days 
or more 
follow­
ing
posting



STEPS IN SUMMARY FORECLOSURE 

UNDER PROPOSED SECTIONS 34.27.050 - 34.21.270 

(Any security agreement containing a power of sale)

DEFAULT

[wait 30 days or more]

I

*A-wait 
60 days 
or more

Transmit notice of default 
[to (7) debtor or debtor's successor 

and (2) occupants]

[wait 30 days or more]

-Record notice of intent to sell 

[no wait necessary]

Transmit notice of nitent to sell [to (1) 
debtor and any other person with known or re­

corded interest in the collateral; (2) an attorney 
shown in a lis pendens, and (3) the Attorney Gen­
eral with special notice re state liens], post 

it on the collateral and start publication of 
it once a week for 3 weeks---------------

[no wait necessary]

Notice of time and place of public sale 
or time after which private sale will be made 

(this separate notice is not necessary if 
it was included in notice of intent to sell)

[wait 70 days or more]

* saT

*B-wait 45 
days or 
more fol­
lowing 
transmit- 
.tal post­
ing and 
start of 
publica- 
i o n __________

(No creditor's right to recover deficiency 
and no debtor's right of redemption)

Minimum time between the end of a grace period for receipt 
of payments and the date of sale: 120 days.

* A and B time laspe is used depending upon which brings one 
to a later "sale" date.
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The date for "sale" shown" here is also the last date for 
curing a default and resuming the regular payment schedule 
(a "simple" cure). The sale may be held later as a public 
sale or a "commercially reasonable" private sale, but after 
the final date for..-a. simple cure, the sale can be stopped 
only by paying'the full principal, interest and costs.

Sectional Analysis

Following-are source notes and brief comments on the 
sections, where appropriate. In the source notes and 
comments the Uniform Commercial Code, AS 45.01 - 45.09, 
referred to as the UCC. The Uniform Land Transactions Act 
is referred to as the ULTA and the Uniform Simplification of 
Land Transfers.Act. is referred to as the USLTA. The Revised 
Code o f  Washington Annotated is referred to as RCWA.

Section 1

Comment: This sections states the general purposes of the 
Act. . . .  ---------------

Section 2

AS 34.21.010

SOURCE: (a) is from AS 45.09.102? (b) is from AS 45.09.202;
(c) is part of the ULTA sec. 3-103(7) and USLTA sec. 1-201.

COMMENT: (a) is intended to. allow a court to find a
transaction-subject to this chapter even though there is no 
documentary evidence of the parties’ intent.

The material in (c) was included as part of the definition 
of "security interest" in the referenced uniform acts. The 
general subject matter of sec. 34.21.010 is covered in ULTA 
sec *- 3— 102. — ........

AS 34.21.020

SOURCE: AS 45.09.104(8).
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COMMENT: The exclusion in this section is consistent with
the definition of "security interest" as a "consensual" 
interest.

AS 34.21.030

SOURCE: AS 45.09.112.

COMMENT: This section is designed to protect the real party
in interest. Its effect is similar to that of existing law, 
which requires the trustee to send a notice of sale "where 
the trustee or beneficiary has actual notice of the lien or 
interest." AS 34.20.070(c)(3).

AS 34.21.040

SOURCE: This section was taken from ULTA sec. 3-209 which
is based upon sec. 9-208 of the UCC (AS 45.09.208).
Language is added to allow a debtor to request statements 
from the bank to which he actually makes his payments.

COMMENTS: Existing law makes no provision for such a
statement, although the common practice is for statements to 
be sent even though not requested.

Liability is imposed on the person failing to comply with 
the request only if he lacks a "reasonable excuse."

The bill gives the holder of a subordinate security interest 
like a second deed of trust the right to get from the 
trustee or beneficiary on a first deed of trust a statement 
of account on the obligation secured by the first deed of 
trust. The duty placed on the secured party or the secured 
p arty’s agent bank to provide information would create an 
exception to the strict confidentiality of bank records 
under AS 06.05.175. Section 3 near the end of the bill 
specifically amends that section.

AS 34.21.050

SOURCE: AS 45.09.311.

COMMENT: This section is verbatim from the UCC. It is to
make clear that in all secured real property transactions 
the debtor has an interest which the debtor can dispose of 
and which the creditors of the debtor can reach.
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The.section does. not. preclude a security agreement provision 
which makes a- transfer-a default but merely prevents such a 
provision from having the effect of prohibiting transfer.
The transfer would be subject to the security interest.A S" 34 T 2 7T0:60
SOURCE: AS 45.09.405(c).

COMMENT-: Existing law deals with the subject of this
section only by.providing that recording an assignment of 
mortgage is not in itself notice to the debtor of the 
assignment. AS 34.20.010. In contrast, AS 34.20.130 
provides that recording an assignment of the beneficial 
interest in a deed of trust is "constructive notice to all 
persons." (When the assignor acts as the assignee's agent 
to recei/e payments following the assignment, this section 
could b e ignored.)

AS 34.21.070

SOURCE: The section is based upon AS 45.09.404(a), sec.
9-404(1) of the UCC.

COMMENT: The section requires the secured party to pay the
debtor, both.a fixed sum of $500 and the debtor's actual 
damages if the debtor fails to provide the statement within 
15 days after demand. This is the UCC provision, 
substantially, except.the UCC requires the statement within. 
10 days and the dollar penalty is $100-

AS 34.21.080 ...

SOURCE: AS 45.09.501(a), with major changes.

COMMENT: The commission saw no reason to restrict the
secured party from proceeding with judicial and nonjudicial 
remedies simultaneously. The section follows generally UCC 
sec. 9-501(1) which provides that remedies shall be 
cumulative.

*

The section is subject to the court's authority to 
consolidate actions and to require marshaling of assets. As 
the existing law on nonjudicial foreclosure, AS 34.21.220(d) 
in the bill provides that there is no right to recover a 
deficiency after sale in a nonjudicial foreclosure.
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AS 34.21.090

SOURCE: RCWA 61.24.030.

COMMENT: The last phrase, "or another person," in
subparagraph (1) is intended to insure that deeds of trust 
continue to be summarily foreclosed.

All of the requirements of this section are also in existing 
law. AS 34.20.070(a) and (b).

AS 34.21.100

SOURCE: Original drafting.

COMMENT: This section is a guide to the balance of the
chapter. It is to make clear that secs. 110 through 150 
cover the pre-iale procedures and time elements for 
power-of-sale foreclosure, and that secs. 160 and 170 only 
establish the content of the principal notices, i . e . , the 
notice of default and the notice of intent to sell.

AS 34.21.110

SOURCE: RCWA 61.24.030.

COMMENT: This section repeats the present rule that
proceedings cannot begin until 30 days after the default.
As under existing law, notice is sent to the debtor. The 
requirement of service on an occupant is new to Alaska 
Statutes, but almost certainly required by common law.

AS 34.21.120

SOURCE: RCWA 61.24.040(1)(a).

COMMENT: Existing law requires a notice of default which
includes a notice of time and place of sale. The proposed 
section requires a simple notice of default followed, if 
necessary, by a formal notice of intent to sell which is 
recorded. If a sale becomes necessary, sec. 150 requires 
that an informal notice giving further information as to the 
sale be provided to interested parties.

AS 34.21.130



Real Property Security .Interests
May 13, 1987
•Page 11

SOURCE: (1)(A) is from RCWA 61.24.040(b); Cl)(B) is from
RCWAT'67V24"040(c); (2) is from AS 34.20.070(d); (c) is from 
RCWA 61.24.030; and (4) is from AS 09.35.140(2). There are 
changes from the original forms.

.COMMENT:-. The initial notice of default should be relatively 
inexpensive for-the ;secured party to send out, unlike the 
currently used notice of default which requires a record 
search... The more, expensive .notice of intent to sell goes 
out only if the debtor fails to cure within 30 days of the 
first notice. Since the debtor pays costs and attorneys 
fees when the debtor cures under both present law and the 
■propos’ed'“section, this provision should save the debtor 
considerable money.

Subparagraph (2) continues the present rule requiring that 
the state be given particular information as to the liens it
has..on the collateral.
...... «

Posting on the collateral of notice of intent to sell is 
required. .

Subparagraph (d)(3) changes the present publishing 
'requirement which is hidden in AS 09.45.180 and 09.35.140(2) 
from four to three weeks. But the time between the first 
publication and the sale must be at least 45 days.

•AS 34.21.140 .: -

SOURCE: Original drafting.

COMMENT: This section includes provision for giving notice
of time and place or manner of sale to all those who 
received the notice of intent to sell and to all those who 
have asked to be notified.

AS 34.21.150

SOURCE: Original drafting.

COMMENT: The section clarifies intent.

AS 34.21.160

SOURCE: Paraphrased from RCWA 61.24.030(6).
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COMMENT: This section requires that when a secured party
declares a debtor in default, the secured party must fully 
inform the debtor the basis of the default, what the debtor 
must do to cure the default and the consequences if the 
debtor fails to cure it. It requires a clear warning to the 
debtor that the debtor's rights in the collateral will be' 
cut off under sec. 34.21.180(g) if the debtor fails to cure 
within the required time.

AS 34.21.170

SOURCE: RCWA 61.24.040(f), with many changes.

COMMENT: The notice set out in this section corresponds to
the existing notice of sale, except that this notice need 
not contain the time, place, and manner of the sale. When 
it does not contain this information, the debtor and 
interested parties will be advised of specifics as to the 
sale by a later notice. The later notice will also go out 
to all other persons who have written to the person 
designated in the notice expressing an interest and . 
providing a mailing address,

AS 34.21.180

SOURCE: (a) is from RCWA 61.24.090(b)(1); (b) and (c) are
paraphrased from AS 34.20.070(b); (d) is original drafting;
(e) is from RCWA 61.24.090(b)(2) and (4); (f) is from RCWA 
61.24.090(b)(5); (g) and (h) are original drafting.

COMMENT: Subsection (a) essentially restates existing law,
except that it explicitly allows cure by persons other than 
the debtor.

Subsection (b) sets a time limit within which cure must be 
made. After the expiration of that time period, cure can 
only be made by tendering the full amount of indebtedness 
under (d).

Subsection (c) limits to two the number of times the debtor 
will be permitted to cure after the second step toward 
foreclosure has been reached. By subsection (c) the debtor 
is limited in the number of times the debtor can reinstate 
the security agreement after defaulting and permitting 
foreclosure to reach the last stage before sale.
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Subsection- (.d) .is intended to ameliorate the harshness of 
•(g), which cuts off the debtor's right to cure in order to 
maximize the purchase price at the foreclosure sale. The 
debtor may r e s c u e .the debtor's home at any time before the 
.sale b y  :paying the :entire default, including the'accelerated 
amount.. ... ... '•

Subsection -(e).applies to cures the rule currently 
applicable to post-sale redemption, which is that a creditor 
who^ rescues the debtor acquires a lien for the amount spent 
on the rescue.

Subsection (f) is designed to provide a. clear record for the 
title searcher. . If the secured party's failure to record 
the required notice after cure causes a debtor to lose a 
sale, the debtor may sue for damages under sec. 240.

Subsection (g) is a radical departure from existing law, 
which allows cure until the auctioneer's hammer falls. The 
proposed section cuts off the debtor's right to a simple 
cure so that the collateral can be listed and sold. While 
the proposed section appears on its face to treat the debtor 
harshly, it is intended to protect the debtor's equity from 
the usual sacrifice sale. No other state has been found 
that has eliminated the requirement of a public auction.

Subsection (h) assures that any payment made which stops 
default'proceedings.will not be a bogus payment.

AS 34.21.190

SOURCE: (a) iŝ  from AS 45.09.904; (b) is original drafting;
(c) is on the subject of AS 45.09.904(c); (d) is from AS 
45.09.904(c); (e) is from AS 45.09.507(b); and (f) is from 
AS 45.09.507(b). .

COMMENT: Subsection (a) provides for sale following
expiration of the cure period.

Subsections (d) and (e) incorporate the UCC standard of the 
commercially reasonable sale. To insure a high purchase 
price, a commercially unreasonable sale transfers good title 
to the buyer (see sec. 34.21.220). However, an aggrieved 
debtor may sue the secured party for damages under sec. 
34.21.240. The concept of this section is basic to the UCC 
and basic to this bill.
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AS 34.21.200

SOURCE: Original drafting.

COMMENT: Offset bidding at a sale of collateral at public
auction' is the norm at present, and continues to be provided 
for in this section.

This bill permits negotiated sales of the collateral as well 
as sales at: public auction. Subsection (a) prohibits the 
foreclosing secured party from being a purchaser at a sale 
that he negotiates as seller.

Subsection (b) authorizes a junior lienholder to set jff the 
amount of t:he junior lienholder's lien if the junior 
lienholder is a purchaser of the collateral and first pays 
off or secures the release of superior liens.

AS 34.21.210

SOURCE: AS 34.20.080(u) and <d).

COMMENT: This section requires that there be included in,
or attached to, the deed issued by the secured party (1) an 
affidavit of the manner of giving the required notices and
(2) an affidavit of publication of the notice of intent to 
sell. Existing AS 34.10.080(d) calls for recording of these 
affidavits by the secured party after the sale.

AS 34.21.220

SOURCE: (a) is from AS 34.20.090(a); (b) is from AS
34.20.090(b); (c) is from AS 34.20.090(c); and (d) is from 
AS 34.20.100.

COMMENT: This section is little changed from existing law.

Subsection (d) restates the presenc rule which allows 
nonjudicial foreclosure only where no deficiency judgment is 
permitted.

AS 34.21.230

SOURCE: (a) is from AS 45.09.504(a); (b) is original
drafting; and (c) is from AS 45.09.504(b).
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COMMENT:_ Subsection (a) is taken from the UCC. The 
priorities' among various types of liens and security 
interests are :left by (a)(3) to case law. Although it is 
not spelled out in the bill, it is intended that the secured 
party.' retains, a right to file an interpleader action when 
priorities are in-.doubt . .

AS 34.21.240

SOURCE: AS 45.09.507. ; "  . .

COMMENT: This section allows, for an injunction before sale
or damages after sale for failure to comply with this 
chapter.

AS 34.21.250

SOURCE: AS 45.09.201.

COMMENT':" This section is taken from the UCC, and is 
included principally to contrast with AS 34.21.260.

AS 34.21.260

SOURCE: This section is from AS 45.09.501(c), but is more
inclusive. .

COMMENT: This section protects debtors from being asked to
waive various rights guaranteed by this chapter.

AS 34.21.'270

SOURCE: (1) is from AS 45.09.105(3); (2) is from AS
45.09.705(4); (6) is from USLTA sec. 1-201(25) and ULTA sec. 
3-103(7).

Section 3

AS 06.05.175

COMMENT: This subsection is added to meet the possible
reluctance of a financial institution to provide information 
to the holder of a subordinate security interest.

Section 4

AS 09.45.170



Real Property Security Interests 
May 13, 1987 
Page 16

COMMENT: This section substitutes the broader term
"security interest" for the term "mortgage" in the 
long-standing section on judicial foreclosure in the Code of 
Civil Procedure. No change is made in the judicial 
foreclosure procedure, but it is made clear by statute that 
the procedure is available broadly for foreclosure of all 
security interest.

Section 5

COMMENT: This section adds a definition of "security
agreement" to AS 09.45.170.

Section 6

Repeal of AS 09.45.200 and AS 34.20.010-34.20.135

COMMENT: AS 09.45.200, here repealed, provides that an
action for foreclosure cannot be maintained while an action 
is pending for the debt. Reference AS 34.21.080 in the 
bill.

The other sections repealed are the existing law on deeds of 
trust.

Section 7

COMMENT: This transitional section takes the. conservative
approach that the law in effect when a security agreement is 
entered.into is the law used to enforce the security 
agreement. However, since this Act follows more closely the 
existing law on deeds of trust than it does the existing law 
on other security agreements, an exception is made for deeds 
of trust. The person foreclosing a deed of trust is given 
an option to proceed with foreclosure under this Act if the 
person wants to.

This transitional section will make it necessary for the 
statutes repealed or amended by this Act to be retained in 
the Alaska Statutes for several years after this Act goes 
into effect.

Section 8

The effective date of the Act should allow a period of time 
following enactment to become familiar with its terms.
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COMMENT:' ' This' section substitutes the broader term 
•'security interest" for the term "mortgage" in the 
long-standing section on judicial-foreclosure in--the Code of 
Civil Procedure. No change is made in the judicial 
foreclosure procedure, but it is made clear by statute that 
the procedure is available broadly for foreclosure of all 
s e curi ty in t e r e s t .

Section 5

COMMENT: This section adds a definition of "security
agreement" to AS 09.45.170.

Section 6., . ...  ......... ........ . ________________

Repeal of AS 09.45.200 and AS 34.20.010-34.20.135

COMMENT: AS 09.45.200, here repealed, provides that an
action for foreclosure cannot be maintained while an action 
is pending for the debt. Reference AS 34.21.080 in the 
bill. . . .

The other sections repealed are the existing law on deeds of 
trust...

Section 7

COMMENT: This transitional section takes the conservative
approach that the law in effect when a security agreement is 
entered into is the law used to enforce the security 
agreement. However, since this Act follows more closely the 
existing law on deeds of trust than it does the existing law 
on other security agreements, an exception is made for deeds 
of trust. The person foreclosing a deed of trust is given 
an option to proceed with foreclosure under this Act if the 
person wants to.

This transitional section will make it necessary for the 
statutes repealed or amended by this Act to be retained in 
the Alaska Statutes for several years after this Act goes 
into effect.

Section 8

The effective date of the Act should allow a period of time 
following enactment to become familiar with its terms.
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O r i g i n a l  s p o n s o r :  D u n c a n

IN T H E  S E N A T E  ^  ‘& \ X X 2 \ ~  B Y  ^  J U D I C I A R Y  C 0 M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 320 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to d a m a g e s  f o r  d e a t h  o f  a m i n o r  and

t h e  d i s t r i b u t i o n  o f  a m i n o r ' s  e s t a t e . "

BE IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  0 9 . 5 5 . 5 8 0 ( a )  is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  u n d e r  (f) o f  this s e c t i o n ,  w h e n  [WHEN] 

t he d e a t h  o f  a p e r s o n  is c a u s e d  b y  the w r o n g f u l  a c t  o r  o m i s s i o n  o f  

a n o t h e r ,  the p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  f o r m e r  m a y  m a i n t a i n  an 

a c t i o n  t h e r e f o r  a g a i n s t  the l a t t e r ,  i f  t h e  f o r m e r  m i g h t  h a v e  m a i n ­

t a i n e d  an  a c t i o n ,  h a d  t h e  p e r s o n  lived, a g a i n s t  the l a t t e r  f o r  an 

i n j u r y  d o n e  b y  the sa m e  a c t  or  o m i s s i o n .  T h e  a c t i o n  s h a l l  b e  c o m­

m e n c e d  w i t h i n  two y e a r s  a f t e r  the de a t h ,  a n d  the d a m a g e s  t h e r e i n  s h a l l  

b e  the d a m a g e s  t h e  c o u r t  or j u r y  m a y  c o n s i d e r  f a i r  a n d  j u st. The 

a m o u n t  r e c o v e r e d ,  i f  any, s h a l l  b e  e x c l u s i v e l y  for the b e n e f i t  o f  the 

d e c e d e n t ' s  s p o u s e  a n d  c h i l d r e n  w h e n  the d e c e d e n t  is s u r v i v e d  b y  a 

s p o u s e  o r  c h i l d r e n ,  or o t h e r  d e p e n d e n t s .  W h e n  the d e c e d e n t  is s u r v i v­

ed b y  n o  s p o u s e  or  c h i l d r e n  or  o t h e r  d e p e n d e n t s ,  the a m o u n t  r e c o v e r e d

s h a l l  b e  a d m i n i s t e r e d  as o t h e r  p e r s o n a l  p r o p e r t y  of the d e c e d e n t  b u t

s h a l l  be  l i m i t e d  to p e c u n i a r y  loss. W h e n  the p l a i n t i f f  p r e v a i l s ,  the 

t r i a l  c o u r t  s h a l l  d e t e r m i n e  the a l l o w a b l e  c o s t s  a n d  e x p e n s e s  o f  the 

a c t i o n  a n d  may, in its d i s c r e t i o n ,  r e q u i r e  n o t i c e  a n d  h e a r i n g  thereon. 

T h e  a m o u n t  r e c o v e r e d  s h a l l  be  d i s t r i b u t e d  o n l y  a f t e r  p a y m e n t  o f  all 

c o s t s  a n d  e x p e n s e s  o f  suit a n d  d e b t s  a n d  e x p e n s e s  o f  a d m i n i s t r a t i o n .

* Sec. 2. A S  0 9 . 5 5 . 5 8 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(f) A  p e r s o n  w h o s e  a c t  c o n s t i t u t e s  the m u r d e r ,  m a n s l a u g h t e r ,  or

-1- C S S B  3 2 0 (Jud)
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c r i m i n a l l y  n e g l i g e n t  h o m i c i d e  o f  a m i n o r  m a y  n o t  r e c o v e r  d a m a g e s  for 

t he d e a t h  o f  the m i n o r  e i t h e r  d i r e c t l y  or as a p e r s o n a l  r e p r e s e n t a t i v e  

o f  the m i n o r ' s  esta t e .

* Sec. 3. A S  13.11 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to a r t i c l e  8 to

Sec. 1 3 . 1 1 . 3 1 0 .  E F F E C T  O F  C R I M I N A L  C O N D U C T  O N  D I S T R I B U T I O N  O F  

T H E  E S T A T E  O F  A  M I N O R .  A  p e r s o n  w h o s e  a c t  c o n s t i t u t e s  the m u r d e r ,  

m a n s l a u g h t e r ,  or c r i m i n a l l y  n e g l i g e n t  h o m i c i d e  o f  a m i n o r  d e c e d e n t  is 

n o t  e n t i t l e d  to b e n e f i t  u n d e r  t h e  w i l l  or u n d e r  this c h a p t e r ,  a n d  the 

e s t a t e  o f  the d e c e d e n t  p a s s e s  as i f  t h a t  p e r s o n  h a d  p r e d e c e a s e d  the 

d e c e d e n t .
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O r i g i n a l  sponsor: D u n c a n

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 320 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to damages for death of a minor; and

distribution of a minor's estate."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.580(a) is amended to read:

(a) Except as provided under (f) of this section, when [WHEN] 

the death of a person is caused by the wrongful act or omission of 

another, the personal representatives of the former may maintain an 

action therefor against the latter, if the former might have main­

tained an action, had the person lived, against the latter for an 

injury done by the same act or omission. The action shall be com­

menced within two years after the death, and the damages therein shall 

be the damages the court or jury may consider fair and just. The 

amount recovered, if any, shall be exclusively for the benefit of the 

decedent's spouse and children when the decedent is survived by a 

spouse or children, or other dependents. When the decedent is surviv­

ed by no spouse or children or other dependents, the amount recovered 

shall be administered as other personal property of the decedent but 

shall be limited to pecuniary loss. When the plaintiff prevails, the 

trial court shall determine the allowable costs and expenses of the 

action and may, in its discretion, require notice and hearing thereon. 

The amount recovered shall be distributed only after payment of all 

costs and expenses of suit and debts and expenses of administration.

* Sec. 2. AS 09.55.580 is amended by adding a new subsection to read:

(f) A person whose criminal act is a cause of the death of a
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minor may not recover damages for the death of the minor either di­

rectly or as a personal representative of the minor's estate.

* Sec. 3. AS 13.11 is amended by adding a new section to article 8 to 

read:

Sec. 13.11.310. EFFECT OF CRIMINAL CONDUCT ON DISTRIBUTION OF 

MINOR'S ESTATE. A person whose criminal act is a cause of the death 

of a minor decedent is not entitled to benefit under the will or under 

this chapter, and the estate of the decedent passes as if that person 

had predeceased the decedent.

CSSB 320(Jud) - 2 -



S e n a t o r  J im  D u n c a nP .O . Box V  Juneau. A l a s k a 99811 (907) 465-4766
COMMITTEES: Finance Resources Budget and A udit

M E M O R A N D U M

J A N  1 2 iJOB

J a n u a r y  12, 1988

TO: S e n a t o r  J a l m a r  K e r t t u l a ,  C h a i r
S e n a t e  GtTdiciary C o m m i t t e e

FROM: S e n a t o r  J M n ^ D u n c a n

S U B J E C T :  S e n a t e  Bill 320, r e l a t i n g  to  d a m a g e s  f o r  d e a t h  of a
m i n o r ;  a n d  d i s t r i b u t i o n  of  a m i n o r ' s  estate.

S e n a t e  B i l l  320, r e l a t i n g  t o  d a m a g e s  for t h e  d e a t h  o f  a 
m i n o r  a n d  d i s t r i b u t i o n  o f  a m i n o r ' s  e s t a t e  is m e a n t  to  c h a n g e  t h e  
laws o f  i n h e r i t a n c e  for d e c e a s e d  m i n o r s .  T h i s  s t a t u t o r y  c h a n g e  
is i n t e n d e d  t o  p r e c l u d e  a p a r e n t  o r  o t h e r  h e i r  of  a c h i l d  w h o  
c a u s e d  t h a t  c h i l d ' s  d e a t h  t h r o u g h  n e g l i g e n c e  o r  w r o n g f u l  a c t s  
f r o m  r e c o v e r i n g  d a m a g e s  t h r o u g h  t h e  e s t a t e  o f  t h e  child.

A  r e c e n t  c a s e  in J u n e a u  h a s  h i g h l i g h t e d  t h e  n e e d  t o  t i g h t e n  
t h e  l a w s  of  i n h e r i t a n c e  o f  t h e  e s t a t e s  o f  m i n o r s .  It s e e m s  c l e a r  
t h a t  a n e g l i g e n t  p a r e n t  s h o u l d  n o t  b e n e f i t  f r o m  t h e  d e a t h  of 
t h e i r  child.

I w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  of S e n a t e  Bi l l  320 for a 
J u d i c i a r y  C o m m i t t e e  h e a r i n g  a t  y o u r  e a r l i e s t  c o n v e n i e n c e .  I w i l l  
p r o v i d e  a s e c t i o n a l  as s o o n  as I r e c e i v e  it. ---- '

A t t a c h m e n t

D istrict C



L A W  O F F I C E S
BERNA RD P . KELLY A ASSO CIA TES

BERNARD  P. KELLY
A P R O F E S S IO N A L  CORPORAT ION  

310 K STREET . SU ITE  SOU 
ANCHORAGE. ALASKA S950I-2040

PAUL COSSMAN 
STEVEN  PRADELL

JAN 2 a 1388

January 26, 1988

A l a s k a  S t a t e  S e n a t e
Judiciary Committee 
431 North Franklin Street 
Juneau, Alaska 99811

Re: Senate Bill 320

Dear Members of the Senate Judiciary Committee:

I vehemently oppose the passage of Senate Bill 320. This bill 
would change the current law so that any parent who is even the 
least bit negligent could not recover for the wrongful death of 
their child. The ramifications of this are severe. Consider 
the following example. A parent is driving their automobile 
with one of their minor children as a passenger. They are
involved in an automobile accident in which the minor is killed. 
At a subsequent trial, the parent is found five percent negli­
gent and the defendant driver is found 95 percent negligent. 
The parent would not be allowed to recover for the wrongful 
death of their child, since the parent's negligent or wrongful 
act or omission would be a cause of the death of their child.

Senate Bill 320 would create an open hole in the law which 
would return us to the old days of contributory negligence 
where even one percent of negligence on the part of a plaintiff 
will defeat their entire recovery. The example of an auto­
mobile collision is not an unusual one. Please do not allow
Senate Bill 320 to hit the Senate floor. It is an inequitable
and regressive piece of legislation.

Sincerely yours

BERNARD P. KELLY & ASSOCIATES

P C :kjn 
1053n
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O r i g i n a l  s p o n s o r :  D u n c a n

IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 320 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to damages for death of a minor; and

distribution of a minor's estate."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.580(a) is amended to read:

(a) Except as provided under (f) of this section, when [WHEN] 

the death of a person is caused by the wrongful act or omission of 

another, the personal representatives of the former may maintain an 

action therefor against the latter, if the former might have main­

tained an action, had the person lived, against the latter for an 

injury done by the same act or omission. The action shall be com­

menced within two years after the death, and the damages therein shall 

be the damages the court or jury may consider fair and just. The 

amount recovered, if any, shall be exclusively for the benefit of the 

decedent's spouse and children when the decedent is survived by a 

spouse or children, or other dependents. When the decedent is surviv­

ed by no spouse or children or other dependents, the amount recovered

shall be administered as other personal property of the decedent but

shall be limited to pecuniary loss. (-Then the plaintiff prevails, the 

trial court shall determine the allowable costs and expenses of the 

action and may, in its discretion, require notice and hearing thereon. 

The amount recovered shall be distributed only after payment of all 

costs and expenses of suit and debts and expenses of administration.

* Sec. 2. AS 09.55.580 is amended by adding a new subsection to read:

(f) A person whose criminal act is a cause of the death of a
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minor may not recover damages for the death of the minor either di­

rectly or as a personal representative of the m i n o r’s estate.

* Sec. 3. AS 13.11 is amended by adding a new section to article 8 to 

r e a d :

Sec. 13.11.310. EFFECT OF CRIMINAL CONDUCT ON DISTRIBUTION OF 

MINOR'S ESTATE. A  person whose criminal act is a cause of the death 

of a minor decedent is not entitled to benefit under the will or under 

this chapter, and the estate of the decedent passes as if that person 

had predeceased the decedent.
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Chapter 8.20 

D R U G  ABUSE AND PARAPHERNALIA

Sections:

8.20.010 Definitions.
8.20.020 Sale of drug paraphernalia unlawful.
8.20.025 Premises where drug paraphernalia sold— Minors

prohibited.
8.20.030 Remedies.
8.20.040 Severability.

8.20.010 Definitions.

As used in this chapter, the following terms shall have the 
meanings as defined herein.

A. "Controlled substance" means a narcotic drug as defined 
in AS 1 7.1 0.230(13) and as supplemented by any regula­
tions adopted under AS 17.10; and a depressant, hailucino- 
genic or stimulant drug as defined in AS 17.12.150(3) and 
as supplemented by any regulations adopted under 
AS 17.12; and shall also include marijuana, hashish and $
cocaine. V;

B. "Drug paraphernalia" means all items, equipment, devices, 
products and materials of any kind which are used, or in­
tended for use, in planting, propagating, cultivating, 
growing, harvesting, manufacturing, compounding, con­
verting, producing, processing, preparing, testing, an­
alyzing, packaging, repackaging, storing, containing, con­
cealing, injecting, ingesting, inhaling or otherwise intro­
ducing into the human body a controlled substance as de­
fined herein. Drug paraphernalia includes, but is not 
limited to:

1. kits used or intended for use in planting, propagat­
ing, cultivating, growing or harvesting of any species 
of plant which is a controlled substance or from 
which a controlled substance can be derived;

2. kits used or intended for use in manufacturing, com­
pounding, converting, producing, processing or pre­
paring controlled substances;

3. isomerization devices used or intended for use in in­
creasing the potency of any species of plant which is
a control'ed substance; ">
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