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j ;j (12) the license-was issued under AS 04.11 .135, unless the

2'! transferor is also applying to transfer the beverage dispensary li-
i

3:i cense required under AS 04.11.135 to the same transferee.
•t

tii * Sec. 5. AS 04.1 1 .450(b) is amended to read:

5j! (b) A person who is a representative or owner of a wholesale
iS

6jj business, brewery, winery, bottling works, or distillery may not be

ij
7ii issued, solely or together with others, a beverage dispensary license
j!

8!j or package store license. A holder of a beverage dispensary license
Ij

9i| may be issued a brewpub license, subject to the provisions of AS 04.-
ji

10|! 11.135.
ii111! * Sec. 6. AS 04.1 1.450(c) is amended to read:

i!
12!; (c) In this section, "direct or indirect financial interest"!!
13!. means holding a legal or equitable interest in the operation of a

ii
14 il business licensed under this title. However, credit extended by a

15j{ distiller, a brewery^ or a winery to a wholesaler, or credit extended
•I

13;' by a wholesaler to persons licensed under this title, or a consulting

17|, fee received from a person licensed under this title, is not consid­

's j' ered a financial interest in a business licensed under this title.
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DEPARTMENT OF REVENUE
ALCOHOLIC BEVERAGE CONTROL BOARD /

STEVE COWPER, GOVERNOR

560 W. 7TH AVE
ANCHORAGE, AU\SKA 99501‘6QBB

May 1, 1987

The Honorable Mitch Abood, Chairman
state Affairs committee
Alaska state Senate
P.O. Box V
Juneau, AK 99811

Dear Senator Abood:

Your office called to let me know that your committee will consider SB 276 
concerning brewery licenses on Monday, May .4. •*

Members of the Alcoholic Beverage Control Board have informally discussed
micro breweries and their increasing popularity. The board believes the 
innovation would contribute to a new dimension of operation for licensees and, 
therefore, has no objection to the proposed amendments.

Thank you for notifying the board. If I can provide any additional
information, please do not hesitate to let me know.

sincerely

Patrick L. Sharrock
Director
(907) 277-8638

PLSicr

cc: Senator Bettye Fahrenkarap

87-91
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S B  276 A n  A c t  r e l a t i n g  to  t h e  i s s u a n c e  of  a b r e w e r y  l i c e n s e  by 
S e n a t o r  F a h r e n k a m p  5 / 4 / 8 7

B e f o r e  t h e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

U n d e r  c u r r e n t  lav;, a p e r s o n  w h o  h a s  a b r e w e r y  l i c e n s e  m a y  n o t  
r e c e i v e ,  f r o m  t h e  A l c o h o l  B o a r d  o f  C o n t r o l ,  a d i s p e n s a r y  
l i c e n s e .  T h e r e  is n o  e x p l i c i t  p r o h i b i t i o n  f o r  t h e  o p p o s i t e  
case. H o w e v e r ,  l a c k i n g  g u i d e l i n e s  a n d  e x p l i c i t  a u t h o r i z a t i o n ,  
to  date, A B C  h a s  n o t  i s s u e d  a n y  b r e w e r y  l i c e n s e s  t o  p e r s o n s  
a l r e a d y  h o l d i n g  a b e v e r a g e  d i s p e n s a r y  l i c e n s e .  T h i s  b i l l  
w o u l d  p r o v i d e  c l e a r  a u t h o r i t y  a n d  g i v e  t h e m  s p e c i f i c  
c o n d i t i o n s  u n d e r  w h i c h  t h e y  w o u l d  b e  a b l e  t o  do  u s e  it.

I f  t h e  b i l l  p a s s e s ,  a n e w  i n d u s t r y  w o u l d  b e  f o s t e r e d  in 
A l a s k a ,  i.e. " b r e w  p u b s "  w h i c h  a r e  a g r o w i n g  t r e n d  in o t h e r  
s t a t e s .  A  b r e w  p u b  is t h e  i n d u s t r y  t e r m  f o r  a b a r  t h a t  m a k e s  
its o w n  b e e r  in s m a l l  q u a n t i t i e s  f o r  s a l e  o n l y  on  t h e  
p r e m i s e s .  T h e y  a r e  t h e  s i z e  of m i c r o  b r e w e r i e s  o r  s m aller.

S e c t i o n a l  A n a l y s i s

S e c t i o n  1. A S  0 4 . 1 1 . 1 3 0  B r e w e r y  L i c e n s e

N e w  s u b s e c t i o n  (e) s e t s  o u t  t h e  c o n d i t i o n s  u n d e r  w h i c h  a 
h o l d e r  of  b r e w e r y  l i c e n s e  a n d  b e v e r a g e  d i s p e n s a r y  l i c e n s e  m a y  
s e l l  beer:
(1) i n  q u a n t i t i e s  l e s s  t h a n  f i v e  g a l l o n s  o n  p r e m i s e s
(2) n o t  m o r e  t h a n  1 6 , 0 0 0  g a l l o n s  (5000 b a r r e l s )  in a year.

S e c t i o n  2. A S  0 4 . 1 1 . 4 5 0 ( b )  P r o h i b i t e d  F i n a n c i a l  I n t e r e s t

A m e n d e d  t o  a u t h o r i z e  t h e  h o l d e r  o f  b e v e r a g e  d i s p e n s a r y  l i c e n s e  
t o  o b t a i n  a b r e w e r y  lic e n s e ,  s u b j e c t  t o  A S  0 4 . 1 1 . 1 3 0 ( e ) .

P r o v i d e d  b y  S e n a t o r  F a h r e n k a m p ' s  office.
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IN THE SENATE

CS FOR SENATE BILL NO. 282 (

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to municipal sales and use taxes."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.45.650(e) is amended to read:

(e) A borough may provide for the creation, recording, and 

notice of a lien on real or personal property to secure the payment of 

a sales and use tax, and the interest, penalties, and administration 

costs in the event of delinquency. When recorded, a lien authorized 

under this section has priority over other liens except those for 

property taxes^ [AND] special assessments, and prior recorded m o r t­

gages, trust deeds, and land sale contracts. This subsection applies 

to home rule and general law municipa l i t i e s .

* Sec. 2. AS 29.10.200(42) is amended to read:

(42) AS 29.45.650(c), (d), (e), and (f) (sales and use tax)

-1- CSSB 282( )
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BILL #

An Act repealing AS 11.71.180(c)

AS 11.71.180(c) is r e p ealed.

AS 11.71.180(c) reads:

"Schedule VA includes Loperamide."

The Federal Government and all other states have 

descheduled Loperamide. The State of Alaska has not 

descheduled Loperamide simply because this amendment usually 

ends up in a lengthy controlled substance bill that either 

doesn't get introduced or is not passed.

This year the Administration has just not introduced a 

bill . . . yet. Loperamide is an anti diarrheal drug that

would remain a prescription drug under this amendment. There 

would be no change for pharmacists.

This amendment simply takes Loperamide, an 

anti-diarrheal, off our lowest schedule, schedule V; making us 

consistent with Federal Law and the other States.
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C O N T IN U A T IO N  o f F IS C A L NO TE AN ALYSISF o r  Bil l/ Re solu tion  N o.  SB 29Zf
This bill repeals AS 11.71.180(c), thereby removing the 

anti-diarrheal drug loperamide from the schedule of controlled 

substances under the Criminal Code. This drug has already been removed 

from the federal controlled substances schedules, after the D EA 

concluded that loperamide has a currently accepted use in m e d i c a l  

treatment in the United States and does not have sufficient potential 
for abuse to justify its continued control in any schedule of the 

federal Controlled Substances Act. Therefore, the bill will not have a 

fiscal impact on the Department of Law.

page  of
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An Act relating to CONTACT: 

mediation in divorce actions

Barbara Miklos 

Executive Director 

Council on Domestic 

Violence and 

Sexual Assault

M arch 2 5 , 1988

SB 302 would change AS 25.34 to require mediation of custody or of 

visitation with a minor child in a contested divorce action. Current 

law permits one party to request mediation or the court may order 

mediation in divorce rases. If mediation occurs, it is conducted 

informally, the parties and a court-appointed representative of any 

minor children are required to attend, and counsel is permitted to 

attend all the conferences. After the first conference, either party 

may with d r a w  or the mediator may terminate mediation if the mediator 

determines that mediation efforts are unsuccessful. Upon withdrawal, 

the court is notified and divorce action proceeds in the usual manner.

Under SB 302 the court is required to order mediation if custody of, 

or v isitation with, a minor child is a contested issue in a divorce 

action. At least six hours of mediation is required. However, 

m ediation is waived if, during the marriage, there has been a finding 

under AS 23.35 of sexual or physical abuse of a child or spouse by 

either party. The bill sets out qualifications for a mediator. 

Mediation is to be conducted informally, with the public excluded but 

the court "may allow persons to attend a conference if their 

attendance is compatible with the purposes of mediation." Counsel for 

the parties may not attend the conference, unless the mediator 

determines that counsel for both should be present.

POSITION

The Council on Domestic Violence and Sexual Assault opposes SB 302 for 

the following reasons:

* It requires mediation in the area of law where mediation 

is least likely to be successful. Mediation depends on 

equality of personal, social and economic power between 

the disputing parties. It is a self-directed rule-free 

process where each party is his or her own advocate. 

However, the reality of the relationship between men and 

women in our society is that in general women do net have 

equal personal, social or economic power to that of men.

* Mediation is most harmful to victims of domestic violence 

or sexual assault. Violence further distorts the balance 

of power in a relationship. Violent men physically and 

psychologically coerce women, by domination and 

intimidation. Women who are severely intimidated and 

frightened of the violence will not be able to make 

independent decisions in their own best interests or those 

of their children. Mediation cannot address the violence. 

Domestic violence and sexual assault occur much more



frequently than m ay be suspected. A recent study by 

Stockholm and Helms which surveyed women in Alaska on the 

extent of abuse of women by their spouses or live-in 

partners found that 26% of the women had been abused as 

adults during their lifetime. It is often difficult for 

victims in rural areas to obtain an injunctive relief 

order. Also, relief orders are rarely obtained in child 

abuse cases. Since this bill requires that there has been 

a finding of physical or sexual abuse under AS 23.35 

(injunctive relief orders), there will be many victims of 

physical or sexual abuse, both children and adult women, 

who could have been abused but have not obtained an 

injunctive relief order. If the bill is retained, it 

should at least include adjudication of physical or sexual 

abuse of children.

* To be effective, mediation must be voluntary. Under SB 

302, mediation is mandatory. Mediation fails where there 

are truly irreconcilable diiferences, no common interests, 

and where both parties are not committed to the process. 

Research on conflict resolution also indicates that to the 

extent that one or both parties feel coerced, negotiations 

will be deadlocked or agreements that are reached are 

likely to fail to be implemented. In one study conducted 

in California (Zemmelman, et. al.) mediation failed for 

approximately 20% of the families.* Counsel is not permitted to attend the mediation hearings 

unless the court decides both will attend; however, "other 

persons" may attend if their attendance is compatible with 

the purposes of mediation. Who would such "other" persons 

be? To prohibit attorneys from attending further puts the 

women's rights in jeopardy.

* The qualifications of mediators will be very difficult to 

measure and qualified mediators as defined by SB 302 will 

not be available statewide, which means mediation will 

only be required in urban areas of the state. Standards 

and training in the fledgling mediation field are still 

being debated.

* Mediation cannot adequately protect the rights of women 

and children. As Schulman and Woods state: "Divorce and 

custody are first and foremost legal and financial 

problems which must be handled by trained lawyers or legal 

advocates. Women and children require the benefit of the 

full weight of our legal system with protections built in 

over the centuries, with rules of evidence, court 

reporters and an open court system. Women have never



fared well in a system that operates, as mediation does, 

behind closed doors and without strict legal protections. 

In mediation it is possible for women to unwittingly 

bargain away financial or custody rights which a trained 

lawyer, aware of the full legal ramifications of the 

professed ' s o l u t i o n s , 1 could have secured. Communications 

with mediators are not confidential and women can 

jeopardize their chances for securing child custody, 

divorce or alimony by making statements that could later 

be used against them in court."

Mediators would have no power or authority to require the 

parties to disclose financial information. In mediation, 

the wife and m o t h e r  must rely on the good faith of the 

husband to provide the information. In contested divorce 

cases, it is naive to think that good faith will ensure 

fairness. The legal system offers a number of methods to 

compel the disclosure of financial information. In 

addition, there are legal safeguards to protect the assets 

once court proceedings are under way. In mediation 

proceedings, there would be no such protection.

Finally, who w o u l d  pay for the costs of mediation? Six 

sessions would be costly. Would the court system pay for 

these sessions?

Chair, Council on Domestic Violence and Sexual Assault
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*  Alaska Dispute Resolution Association
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December 17, 1987

Senator Jalmar M. Kerttula, Chairman
Judiciary Committee
P.O. Box Z
Palmer, Alaska 99645

Dear Senator Kerttula,

In September of this year a group of professionals from around the 
State involved in the practice of alternative dispute resolution met 
and formed the Alaska Dispute Resolution Association. We believe that 
mediation is an excellent alternative for dispute resolution, and 
would like to see dispute resolution addressed on a Statewide level. 
This organization would like to be involved on a task force that 
explores alternative dispute resolution (ADR) on a Statewide level, 
and has input into legislation that may be considered.

While we support the concepts of Senate Bill #302 that was introduced 
last year, we feel that there are major problems with this bill. We 
feel that the Bill is premature, was written without thorough research 
in the subject of alternative dispute resolution, and that the most 
appropriate action at this time would be to postpone action on this 
bill until it is clear what the legislation is meant to accomplish.
We would like to see Alaska be a leader in supporting legislation for 
alternative dispute resolution, therefore we feel that it is 
imperative that legislation that is adopted by this State be well 
thought out and consistent with what national leaders in the field of 
dispute resolution feel is appropriate.

Major problems we see in SB 302 include: 1) Section 1 (i), 
qualifications of a mediator. While we feel that certification 
requirements and qualifications are important, we do not feel that 
the qualifications listed here are appropriate. We feel that the most 
important qualification is mediation training. On a national level,
40 hours from a certified mediation training program is standard. We 
feel that an education is important, but also feel that substantial 
experience (possibly 3 yrs.) could be substituted for a degree. At 
this time there are no national guidelines for certification. 
Organizations that are prominent in the field of alternative dispute 
resolution (ADR) (Society of Professionals in Dipute Resolution



(SPIDR), Academy of Family Mediators) are looking into the process of 
certification, but have not yet made any recommendations. We feel 
that the State of Alaska should be consistent with what is happening 
on a National level.

2) Section 1 (a). This bill requires mandatory mediation in child 
custody disputes, but does not address the question of funding. If 
the State requires mediation, will the State also pay for it? What 
about those that can't afford to pay? What will prevent abuse of the 
process of mediation? Will the process be taken less seriously if the 
disputing parties are not required to pay in some way for the
serv ices.

3) Section 1 (c). This bill waives mediation if there has been 
sexual or physical abuse of a child or spouse. We do not feel that 
evidence of sexual or physical abuse should necessarily eliminate the 
process of mediation. Mediation may not be appropriate in all cases, 
but should not be routinely discarded.

4) SB 302 does not address the confidentiality issue.
Confidentiality of all aspects of the mediation process is essential 
for open, honest negotiation during dispute resolution. It is 
critical that each Ljartv know that the mediation and the mediator 
cannot be used as evidence or witness in any subsequent court 
proceed ing.

Other areas in which the State could become involved in dispute 
resolution include landlord/tennant, insurance, small clains, or 
environmental disputes. As an alternative to the court system, we
would like to see the State fund a program for alternative dispute
resolution (ADR). Education is a large part of ADR. We would like to 
see the State fund educational programs in methods of alternative 
dispute for the schools as well as for the general public.

We have contacted the American Bar Association Standing Committee on 
Dispute Resolution and asked for them to send appropriate copies of 
legislation that have been passed in other States. We will be happy 
to share this information with the Alaska legislature in order to help 
determine what is best for our State.

We are hoping that the Alaska Dispute Resolution Association can work 
together with the Alaska legislature to make atlernative dispute 
resolution (ADR) a reasonable and responsible process and choice for 
the people of Alaska. Governor Cowper discussed meediation in point 
12 of the State of the State address recognizing this important 
process. Together we can make the alternative dispute resolution more 
known and used in our state. This will benefit all Alaskans. ADR has 
great potent i a l !

We look forward to hearing from you.

Very sincerely,
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S e n a t o r  J a m e s  D u n c a n  
A l a s k a  S t a t e  L e a i s l a t u r e  
P. O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

Re: S e n a t e  B i l l  No. 302

S e n a t o r  D u n c a n ,

I a m  a t r a i n e d  m e d i a t o r  w i t h  a p r i v a t e  p r a c t i c e  in H o m e r ,  A l a s k a .  I 
a m  a m e m b e r  of A l a s k a  D i s p u t e  R e s o l u t i o n  A s s o c i a t i o n  ( A D R A ) .

Y o u r  tim e ,  e n e r g y  a n d  e f f o r t s  in s p o n s o r i n g  S e n a t e  Bi l l  # 3 0 2  a r e  m o s t
a p p r e c i a t e d .  I f u l l y  s u p p o r t  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  (ADR) a n d
h o p e  t h a t  tne S t a t e  of A l a s k a  w i l l  s u p p o r t  m e d i a t i o n .

R e a s o n s  to s u p p o r t  m e d i a t i o n  in t h i s  s t a t e  i nclude:

1. M e d i a t i o n  is e a s i e r  on f a m i l i e s  t h a n  c o n t e s t e d  d i v o r c e s .  It d o e s  

n o t  p u t  the p a r t i e s  in a d v e r s a r i a l  r o l e s .  The o u t c o m e  of m e d i a t i o n  
b e n e f i t s  b o t h  p a r t i e s .  S i n c e  the m e d i a t e d  d e c i s i o n  is the r e s u l t  of 
m u t u a l  p a r t i c i p a t i o n ,  the r e s u l t  is m o r e  r e a d i l y  a c c e p t a b l e  a n d  
c o m p l i a n c e  is e x p e d i t e d .

2. S t u d i e s  h a v e  c o n s i s t e n t l y  s h o w n  a h i g h e r  r a t e  of s a t i s f a c t i o n  w i t h  
a g r e e m e n t s  n e g o t i a t e d  in m e d i a t i o n  o v e r  t h o s e  r e a c h e d  in l i t i g a t i o n .  
( S t e p h e n  E a h r ,  " M e d i a t i o n  is the A n s w e r , "  F a m i l y  A d v o c a t e , Vol. 3, No. 
4, S p r i n g  1931. (Am. B a r  A s s o  F a m i l y  L a w  S e c t i o n )  pp. 3 2 - 3 5 . )

3. M e d i a t i o n  is g e n e r a l l y  l e s s  e x p e n s i v e  t h a n  the leg a l  s y s t e m .
4. T h r o u g h  m e d i a t i o n  the p a r t i e s  g a i n  a m o d e l  p r o c e s s  f o r  f u t u r e  
d i s p u t e  r e s o l u t i o n .

5. M e d i a t i o n  is u s u a l l y  l e s s  ti m e  c o n s u m i n g  t h a n  l i t i g a t i o n .

6. M e d i a t i o n  e x p a n d s  the r a n g e  of p o s s i b l e  r e m e d i e s .

I h a v e  r e s e r v a t i o n s  in s u p p o r t i n g  S e n a t e  Bi l l  #302. P r o b l e m s  I see 
w i t h  t h i s  b i l l  a r e  a s  f o l l o w s :

1. S e c t i o n  1 (i). Q u a l i f i c a t i o n s  of a m e d i a t o r .  C e r t i f i c a t i o n  is 
i m p o r t a n t ,  h o w e v e r ,  t h o s e  l i s t e d  a r e  n o t  a p p r o p r i a t e .  T h e  m o s t  
i m p o r t a n t  q u a l i f i c a t i o n  is m e d i a t i o n  t r a i n i n g .  T h e r e  a r e  no n a t i o n a l  
g u i d e l i n e s  at t h i s  time. H o w e v e r ,  m a n y  n a t i o n a l  A D R  o r g a n i z a t i o n s  are 

in the p r o c e s s  of w r i t i n g  g u i d e l i n e s  for q u a l i f i c a t i o n s .  I w o u l d  
s u g g e s t  that the S t a t e  of A l a s k a  l o o k  at n a t i o n a l  o r g a n i z a t i o n s  a n d  

s t r u c t u r e  q u a l i f i c a t i o n s  t h a t  a r e  c o n s i s t e n t  w i t h  n a t i o n a l  g u i d e l i n e s .

.2. S e c t i o n  ’. (:•>. W h o  wi l l  p a y  f o r  m a n d a t o r y  m e d i a t i o n ?
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3. The c o n f i d e n t i a l i t y  issue m u s t  be a d d r e s s e d .  C o n f i d e n t i a l i t y  of 
all a s p e c t s  of the m e d i a t i o n  p r o c e s s  is e s s e n t i a l  for o p e n ,  h o n e s t  
n e g o t i a t i o n  d u r i n g  d i s p u t e  r e s o l u t i o n .

4. S e c t i o n  1 (c). E v i d e n c e  of s e x u a l  or p h y s i c a l  a b u s e  s h o u l d  n o t  
n e c e s s a r i l y  e l i m i n a t e  the p r o c e s s  of m e d i a t i o n .

I w o u l d  like to s e e  a c o m p r e h e n s i v e  m e d i a t i o n  b i l l  t h a t  a d d r e s s e s  
c h i l d  c u s t o d y  d i s p u t e s  a s  w e l l  as o t h e r  d i s p u t e s ,  s u c h  as 

l a n d l o r d / t e n a n t ,  i n s u r a n c e ,  o t h e r  f a m i l y  d i s p u t e s ,  s m a l l  c l a i m s ,  or 
e n v i r o n m e n t a l  d i s p u t e s .  I w o u l d  l i k e  to see the S t a t e  s u p p o r t  a n d  
f u n d  c o n f l i c t  r e s o l u t i o n  t r a i n i n g  in the s c h o o l  s y s t e m .

I w o u l d  be h a p p y  to w o r k  w i t h  y o u r  o f f i c e ,  or to be i n v o l v e d  on a t a s k  
f o r c e  t h a t  a d d r e s s e s  m e d i a t i o n  in the S t a t e  of A l a s k a .  I t h i n k  t h a t  

it is i m p e r a t i v e  t h a t  the A l a s k a  l e g i s l a t u r e  s u p p o r t  m e d i a t i o n  in t h i s  
S t a t e .

T h a n k  you for y o u r  s u p p o r t  a n d  e f f o r t s .

V e r y  S i n c e r e l y ,

c c  A . D . R . A . ,  C o w p e r ,  F i s h e r ,  K e r t t u l a ,  G r u e n b e r g ,  N a v a r r e  
S w a c k h a m m e r ,  U l m e r
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T h e  H o n o r a b l e  R o p - ^ s e n t a t i v e  K a y  B r o w n  
C h a i r p e r s o n
H o u s e  J u d i c i a r y  S u b c o m m i t t e e  

on E c o n o m i c  R e c o v e r y  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Rej A m e n d m e n t s  to  F o r e c l o s u r e  S t a t u t e s

D e a r  H o n o r a b l e  R e p r e s e n t a t i v e  B r o w n :

E n c l o s e d  a r e  t h e  p r o p o s e d  a m e n d m e n t s  a n d  d e l e t i o n s  of the 
f o r e c l o s u r e  s t a t u t e s .  I w i s h  to a m p l i f y  t h e  n e e d  for 
l e g i s l a t i v e  a c t i o n .  In f u r t h e r  d i s c u s s i o n  w i t h  b a n k  c o u n s e l  
I a m  a d v i s e d  t h a t  l e n d e r s  w h o  n o w  h a v e  t h e  p o w e r  as set f orth 
in M o e n l n g  a n d  C o n r a d  n o t  o n l y  w i l l  u s e  t h e i r  a b i l i t y  to sue 
on t h e  n o t e  as o p p o s e d  t o  f o r e c l o s i n g ,  but p r o b a b l y  h a v e  a 
d u t y  t o  t h e i r  s h a r e h o l d e r s  to d o  so. C e r t a i n l y  l e n d e r s  w h o  
a r e  a l r e a d y  a g g r e s s i v e l y  p e r s u i n g  c o l l e c t i o n  e f f o r t s  w i l l  add 
t h i s  " n ew" t o o l  t o  t h e i r  a r s e n a l .  It is a u i c k e r ,  l e s s  
e x p e n s i v e ,  and h a s  m u c h  g r e a t e r  i m p a c t  on t h e  b o r r o w e r .

S i n c e r e l y  y o u r 3 ,

L A W  O F F I C E S  O F  W I L L I A M  L. M c N A L L

W L M t s e l

E n c l o s u r e  - as s t a t e d .

B y i  L lC V iO * * - ( Y \ L f ld J U L  

William L. MeNall
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A r t i c l e  3. F o r e c l o s u r e  of Liens.

D e l e t e  Sec. 0 9 . 4 5 . 1 7 0 .  J u d g m e n t  on f o r e c l o s u r e  of lien.

A d d  n e w  to re a d  as follows:

Sec. 0 9 . 4 5 . 1 7 0 .  P r o c e d u r e  o n  d e f a u l t  of d e e d  of t r u s t  or 
d e e d  of t r u s t  n o t e s  tor f o r e c l o s u r e  of H e n ,  (a) Up o n  d e f a u l t  
b y  & b o r r o w e r ,  a s e c u r e d  c r e d i t o r  s h a l l  p u r s u e  a f o r e c l o s u r e  
e i t h e r  -judicially or n o n l u d l c i a l l y .
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(b) A f t e r  i s suance of t h e  n o t i c e  of d e f a u l t ,  the amo u n t  
o f  a p p l i c a b l e  m o r t g a g e  i n s u r a n c e ,  if a v a i l a b l e , w i l l  be a p p l i e d  
t o  the n o t e  b a l a n c e  t h e r e b y  r e d u c i n g  t h e  a m o u n t  of the unp a i d  
b a l a n c e  of t h e  m o r t g a g e  p rior to  f u r t h e r  f o r e c l o s u r e  a c t i o n  
b e i n g  taken.

(c) In a n o n j u d i c a l  f o r e c l o s u r e ,  the b e n e f i c i a r y  m u s t  at 
t h e  f o r e c l o s u r e  sale, bid the f a i r  m a r k e t  v a l u e  V f  t h e  p r o p e r t y  
a s  d e f i n e d  in S e c t i o n  5 up to the' m o r t g a g e  b a l a n c e /  i n c l u d i n g  
c o s t s  of sa l e  a n d  a T t o r n e y ' s  fees.

(d) In a j u d i c i a l  f o r e c l o s u r e ,  t h e  court, p r i o r  to s a l e / 
m u e t  e s t a b l i s h  the fair m a r k e t  v a l u e  of the property.. — ~

(e) Fa i r  m a r k e t  value of t h e  p r o p e r t y  is d e f i n e d  as the 
real v a l u e  o t the p r o p e r t y  w h i c h  s h o u l d  a p p r o x i m a t e " t h e  p r i c e  a 
p e r s o n  a c t i n g  w i t h o u t  duress w o u l d  be w i l l i n g  t o  s e l l ~ t h e  
p r o p e r t y  for, and w h i c h  a p a r s o n  w i l l i n g  a n d  f i n a n c i a l l y  "able 
to buy the p r o p e r t y  would r e a s o n a b l y 'pay t h e r e f o r e , not for 
p u r p o s e s  of s p e c u l a t i o n  but for t h a t  u s e  to w h i c h  it has "been 
or may be put. T h e  L e g i s l a t u r e  f i n d s  su c h  real y a l u e s h u l d  be 
e q u i v a l e n t  t o  the r e p l a c e m e n t  c o s t s  aa a d j u s t e d  frbr wear and 
tear.

(f) B e n e f i c i a r y  may t h e n  a p p l y  t o  t h e  c o u r t  for 
c o n f i r m a t i o n  of the sale and r e c o v a r  a d e f i c i e n c y  j u d g m e n t  
t o g e t h e r  w i t h  c o a t s  and r e a s o n a b l e  a t t o r n e y {s f e e s  on the 
r e m a i n i n g  b a l a n c e  of the ciebt.

A d d  n e w  Sec. to read as f o l l o w s :

Sec. 0 9 . 4 5 . 1 7 1 .  Ele c t i o n  of r e m e d i e s .  At t h e  time the 
f o r e c l o s u r e  a c t i o n  begins, l e n d e r  m u s t  e l e c t  to p r o c e e d  
j u d i c i a l l y  o r  n o n j u d i c l a l l y .  O n c e  the e l e c t i o n  is made l e n d e r
c a n n o t  r e - e l e c t T

D e l e t e  Sec. 09.25.180. S a l e  of e n c u m b e r e d  property.



A d d  n e w  Sec. to  read as f o l l o w s :

Sec. 0 9 . 4 5 . 1 8 0 .  I n f e r i o r  d e e d  of t r u s t s  and d e e d  of trust 
n o t e . ~ ~ i n  t h e  e v e n t  a b e n e f i c i a r y  of a d e e d  o f T t r u a t  l o s e s  the 
s e c u r i t y  d u e  to a f o r e c l o s u r e  of a s u p e r i o r  d e e d  of t r u s t  the 
b e n e f i c i a r y  s h a l l  have~~the r i g h t  t o  b r i n g  a n  a c t i o n  d i r e c t l y  
u p o n  t h e  u n p a i d  b a l a n c e  of the p r o m i s s o r y  n o t e  s e c u r e d  by trie 

deeci of t r u s t .

D e l e t e  Sec. 0 9 . 4 5 . 2 0 0 .

D e l e t e  Sec. 0 9 . 4 5 . 2 1 0 .
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

H A R O L D  J. M O E N I N G  a n d  
C O L L E E N  M. M O E N I N G ,

A p p e l l a n t s ,

v.

A L A S K A  M U T U A L  B A N K ,

A p p e l l e e .

F i l e  No. S - 1 9 8 0  

O P I N I O N

[No. 32 7 4  - F e b r u a r y  26, 1988]

A p p e a l  f r o m  the S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

M i l t o n  M. S o u t e r ,  J u d g e .

A p p e a r a n c e s :  F r a n c i s  J. N o s e k ,  Jr. a n d  K e l l y
F i s h e r ,  A n c h o r a g e ,  for A p p e l l a n t s .  C o r d o n  F. 
S c h a d t  a n d  M i l f o r d  H. K n u t s o n ,  A n c h o r a g e ,  for 
A p p e l l e e .

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .  [Burke, 
J u s t i c e ,  n o t  p a r t i c i p a t i n g . ]

C O M P T O N ,  Jus t i c e .
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p r o p e r t y  p u r c h a s e d  b y  Quest in P e t e r s  Cr e e k .  M o e n i n g  d e f a u l t e d  

on th i s  n o t e  as w e ll.

A M B  f i l e d  a c o m p l a i n t  a g a i n s t  M o e n i n g  s e e k i n g  a p e r s o n­

al j u d g m e n t  o n  t h e  notes. I t  d i d  n o t  f o r e c l o s e  the deeds o f

t r u s t  n o r  a t t e m p t  to e x e r c i s e  t h e  p o w e r  o f  sale. The s u p e r i o r  

c o u r t  e n t e r e d  s u m m a r y  j u d g m e n t  f o r  AMB, c o n c l u d i n g  that AMB h a d  

t h e  r i g h t  i n i t i a l l y  to ignore i t s  s e c u r i t y  a n d  sue on the n o t e .  

T h e  c o u r t  e n t e r e d  a m o n e y  j u d g m e n t  for $ 7 3 3 , 0 0 0  in principal d u e  

o n  t h e  n o t e s ,  p l u s  a c c r u e d  i n t e r e s t ,  costs, a n d  attorney's fees.

In a d d i t i o n ,  t h e  c o u r t  o r d e r e d  t h a t  the n o t e s  s h o u l d  be f i l e d

w i t h  the c o u r t ,  m a r k e d  " C o n d i t i o n a l l y  C a n c e l l e d "  and, " i f  

s u b s e q u e n t  e x e c u t i o n  on  the j u d g m e n t  d o e s  n o t  s a t i s f y  it, t h e  

a m o u n t  b y  w h i c h  i t  is not s a t i s f i e d  m a y  f o r m  the basis o f  

j u d i c i a l  o r  n o n - j u d i c i a l  f o r e c l o s u r e  o f  t h e  c o l l a t e r a l  s e c u r i n g  

t h e  p r o m i s s o r y  n o t e s . "

M o e n i n g  a p p e a l s  on t h e  g r o u n d s  t h a t  (1) as a matter o f  

law, A M B  m u s t  e x h a u s t  the s e c u r i t y  first; (2) A M B  agreed t o  

e x h a u s t  t h e  s e c u r i t y  first; a n d  (3) A M B  w a i v e d  its security b y

4
s u i n g  on  t h e  n o t e s .  For the r e a s o n s  h e r e i n a f t e r  set forth, w e  

a f f i r m  t h e  j u d g m e n t  o f  the s u p e r i o r  court.

3

3. ?he n o t e  was s e c u r e d  b y  a d e e d  o f  t r u s t  i d e n t i c a l
t o  t h a t  s e c u r i n g  t h e  $700,000 n o t e .  T h e  t r u s t  d e e d  is not p a r t
o f  the r e c o r d .

4. M o e n i n g  also a r g u e s  t h a t  iMB fa i l e d  to j o i n
i n d i s p e n s a b l e  p a r t i e s  (Rivard a n d  Q u e s t ) .  A l a s k a  R. Civ. P.
19(b). T h i s  is a n  a c t i o n  to c o l l e c t  a d e bt. N e i t h e r  Rivard n o r

( F o o t n o t e  C o n t i n u e d )



1 9 6 6 ) .  T h e  d e b t o r  has a s t a t u t o r y  r i g h t  o f  r e d e m p t i o n  for t w e l v e  

m o n t h s  a f t e r  t h e  s a l e  is c o n f i r m e d .  AS 09. 45 . 190 , 09 .35.250.

T h e  c r e d i t o r  may e l e c t  to c o n d u c t  a nonjudicial f o r e­

c l o s u r e  s a l e  if  t h e  deed o f  t r u s t  p r o v i d e s  for this r e m e d y .  

S u b e r , 414 P. 2 d  a t  555-56; AS 3 4  . 2 0 . 0 7 0  (a) . ̂  T h e  creditor is n o t  

e n t i t l e d  to a d e f i c i e n c y  j u d g m e n t  f o l l o w i n g  a n onjudicial f o r e­

c l o s u r e .  S m i t h ,  732 P . 2d at 5 4 9 ;  A S  3 4 . 2 0 . 1 0 0 . ^  The debtor i s  

n o t  e n t i t l e d  t o  r e d e e m  the p r o p e r t y ,  u n l e s s  the d e e d  of t r u s t  

p r o v i d e s  o t h e r w i s e .  A S  3 4 . 2 0 . 0 9 0  (a) .

6. A S  34.20.070 (a) p r o v i d e s  in p a r t :

I f  a d e e d  of t r u s t  is e x e c u t e d  c o n v e y i n g  
r e a l  p r o p e r t y  l o c a t e d  i n  t h e  s t a t e  t o  a 
t r u s t e e  as security f o r  t h e  p a y m e n t  o f  an 
i n d e b t e d n e s s  and t h e  d e e d  p r o v i d e s  t h a t  in 
c a s e  o f  d e f a u l t  o r  n o n c o m p l i a n c e  w i t h  the 
t e r m s  o f  t h e  trust, t h e  t r u s t e e  m a y  s e l l  the 
p r o p e r t y  f o r  c o n d i t i o n  b r o k e n ,  t’ a t r u s t e e ,  
in a d d i t i o n  to the r i g h t  o f  f o r e c l o s u r e  and 
s a l e , m a y  execute t h e  t r u s t  b y  s a l e  o f  the 
p r o p e r t y ,  u p o n  the c o n d i t i o n s  a n d  in the 
m a n n e r  s e t  forth i n  t h e  d e e d  o f  trust, 
w i t h o u t  first s e c u r i n g  a d e c r e e  of 
f o r e c l o s u r e  and o r d e r  o f  s a l e  f r o m  t h e  c o u r t

( E m p h a s i s  a d d e d ) .

7. A S  34.20.100 p r o v i d e s :

W h e n  a sale is m a d e  b y  a t r u s t e e  u n d e r  a 
d e e d  o f  trust, as a u t h o r i z e d  b y  A S  3 4 . 2 0 . C 7 U  
—  3 4 . 2 0 . 1 3 0 ,  no o t h e r  o r  f u r t h e r  a c t i o n  o r  
p r o c e e d i n g  m a y  be t a k e n  n o r  j u d g m e n t  e n t e r e d  
a g a i n s t  t h e  maker o r  t h e  s u r e t y  o r  g u a r a n t o r  
o f  t h e  m a k e r ,  on the o b l i g a t i o n  s e c u r e d  b y  
t h e  d e e d  o f  trust for a d e f i c i e n c y .
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v. L i b e r t y  Fed. S a v i n g s  & L o a n , 428 A . 2d 347, 3 4 8 - 4 9  (Del. 1 9 8 1 ) ;  

K l o n d i k e ,  Inc. v. B l a i r , 211 S o .  2d 41 , 4 2 - 4 3  (Fla. App. 1 9 6 8 ) .  

T h e  d o c t r i n e  o f  election o f  r e m e d i e s  d o e s  n o t  appJy, b e c a u s e  

f o r e c l o s u r e  a n d  a su i t  on the n o t e  are n o t  i n c o n s i s t e n t  r e m e d i e s .  

K l o n d i k e , 211 So. 2d at 42; N o r w o o d  R e a l t y  v. F i r s t  Fed. S a v i n g s  

& L o a n , 109 S.E. 2d 844 (Ga. A p p .  1954); S k a c h  v. L y d o n , 306 N . E .  

2 d  482, 485 (111. App. 1973) . S e e  al s o  55 Am. Jur. 2d M o r t g a g e s  

§ 543, a t  523 (1971).

W e  c o n c l u d e  that t h e  s t a t u t e s  p e r m i t  a s e c ured c r e d i t o r  

i n i t i a l l y  t o  i g n o r e  the s e c u r i t y  a n d  sue o n  t h e  note. O n c e  t h e  

c r e d i t o r  o b t a i n s  a personal j u d g m e n t  w h i c h  is r e t u r n e d  u n s a t i s ­

f i e d  in w h o l e  o r  in part, t h e  c r e d i t o r  m a y  j u d i c i a l l y  o rg
n o n j u d i c i a l l y  f o r e c l o s e  the s e c u r i t y .

8. In Smith v. S h o r t a l l , 732 P . 2d a t  549, w e  h e l d  
t h a t  a s p o u s e  w h o  n o n j u d i c i a l l y  f o r e c l o s e d  a d e e d  of t r u s t  
s e c u r i n g  h e r  f o r m e r  h u s b a n d ' s  p r o p e r t y  d i v i s i o n  o b l i g a t i o n  w a s  
n o t  e n t i t l e d  to  a d e f i c i e n c y  j u d g m e n t  u n d e r  A S  34.20.100. In 

d i c t a  w e  s t a t e d :

T h e  o b l i g a t i o n  w a s  e v i d e n c e d  b y  a p r o m i s s o r y  
n o t e  a n d  secured b y  a d e e d  o f  t r u s t .  Wh e n  
[Debtor] defaulted o n  t h e  o b l i g a t i o n ,  [Credi­
tor] h a d  several o p t i o n s .  S h e  c o u l d  have 
w a i v e d  t h e  s e curity o f  the d e e d  o f  t r u s t  and 
s u e d  o n  the note. O r ,  she c o u l d  h a v e  b r o u g h t  
a n  a c t i o n - t o  j u d i c i a l l y  f o r e c l o s e  t h e  d e e d  of 
t r u s t ,  retaining t h e  r i g h t  to r e c o v e r  a 
d e f i c i e n c y  judgment. A S  0 9 . 4 5 . 1 7 0 ;  S u b e r  v.
A l a s k a  S t ate Bond C o m m i t t e e , 414 P . 2 d  546,
55 5  (Alaska 1966) . Ins t e a d ,  [Creditor] 
e l e c t e d  the remedy o f  n o n - j u d i c i a l  f o r e c l o­
sure. B y  ele c t i n g  t h i s  r e m edy, [Creditor] 
l o s t  h e r  right t o  r e c o v e r  a d e f i c i e n c y  
j u d g m e n t  against [ D e b t o r ]  .

(Foot n o t e  C o n t i n u e d )



f o r m e r l y  s e c u r e d  i n f e r i o r  c r e d i t o r  is n o t  e n t i t l e d  to sue o n  the 

n o te. L a c l e d e  Inv. Corp. v. K a i s e r , 596 S . W . 2 a  36, 39 (Mo. App. 

1980) .10

T h e  $ 7 0 0 , 0 0 0  o b l i g a t i o n  w a s  e v i d e n c e d  b y  a " d e e d  o f

t r u s t  n o t e . "  B y  its t e r m s ,  M o e n i n g  e x p r e s s l y  p r o m i s e d  to p a y

p r i n c i p a l  a n d  i n t e r e s t .  T h e  n o t e  a l s o  s t a t e d :

[ E J v e r y  p a r t y  s i g n i n g  . . . t h i s  n o t e  h e r e b y  
. . . b i n d s  h i m s e l f  t h e r e o n  as a p r i n c i p a l ,  .
. . a n d  p r o m i s e s ,  i f  t h i s  n o t e  is n o t  t i m e l y  
p a i d  a n d  is p l a c e d  in  t h e  h e n d s  o f  a n  a t t o r­
n e y  f o r  c o l l e c t i o n ,  o r  su i t  is b r o u g h t  
h e r e o n , to p a y  a l l  c o s t s  o f  c o l l e c t i o n ,  
i n c l u d i n g  r e a s o n a b l e  a t t o r n e y ' s  fees.

( Emph a s i s  a d d e d ) . T h e  n o t e  c o n s t i t u t e s  a p e r s o n a l  o b l i g a t i o n  o f

M o e n i n g .  It d o e s  n o t  p r e c l u d e  A M B  f r o m  s u i n g  d i r e c t l y  o n  t h e

note.

T h e  $ 3 3 , 0 0 0  d e b t  is e v i d e n c e d  b y  a " s i n g l e  p a y m e n t  

p r o m i s s o r y  n o t e "  i n  w h i c h  M o e n i n g  e x p r e s s l y  p r o m i s e d  to p a y  p r i n­

c i p a l  a n d  i n t e r e s t .  In c a s e  o f  d e f a u l t ,  M o e n i n g  a g r e e d  to p a y  

A M B ' s  c o l l e c t i o n  c o s t s  a n d  a t t o r n e y ' s  fees. It d o e s  n o t  l i mit 

A M B ' s  a b i l i t y  t o  s u e  M o e n i n g .

10. T h e  K a i s e r  n o t e  c o n t a i n e d  the f o l l o w i n g  p r o v i s i o n :

N o  p e r s o n a l  l i a b i l i t y  s h a l l  b e  a s s e r t e d  
o r  b e  e n f o r c e a b l e  a g a i n s t  the m a k e r ,  it b e i n g  
i n t e n d e d  t h a t  t h e  so l e  r e m e d y  o f  t h e  h o l d e r  
h e r e o f  b e  b y  t h e  f o r e c l o s u r e  o f  t h e  D e e d  o f  
T r u s t  a n d  S e c u r i t y  A g r e e m e n t  . . . .

596 S .W . 2 d  at 39 n.l.
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C a n c e l l e d .” Moenincr a r g u e s  th a t  the s u p e r i o r  c o u r t  e r r e d  by  

f a i l i n g  to u n c o n d i t i o n a l l y  c a n c e l  the n o t e s  and t r u s t  deeds, 

e n t e r i n g  t h e  o r d e r  w i t h o u t  a d e q u a t e  b r i e f i n g ,  a n d  e n t e r i n g  the 

o r d e r  a f t e r  t h e  n o t i c e  o f  a p p e a l  w a s  filed.

W h e n  j u d g m e n t  is e n t e r e d  o n  a w r i t t e n  i n s t r u m e n t ,  the 

i n s t r u m e n t  s h a l l  b e  f i l e d  w i t h  t h e  c o u r t  a n d  c a n c e l l e d  o n  its 

face, u n l e s s  t h e  c o u r t  o r d e r s  o t h e r w i s e .  C i v i l  R u l e  78(d). W e  

p e r c e i v e  n o  r e a s o n  w h y  a s e c u r e d  n o t e  s h o u l d  n o t  be  s u b j e c t  to 

t h i s  g e n e r a l  rule. T h e  n o t e  m e r g e s  w i t h  t h e  j u d g m e n t ,  a n d  a n y  

f u r t h e r  p r o c e e d i n g s  w i l l  b e  to  e n f o r c e  t h e  j u d g m e n t  r a t h e r  t h a n  

the note.

In  c o n t r a s t ,  t h e  d e e d s  o f  t r u s t  s h o u l d  n e i t h e r  be  f i l e d

w i t h  the c o u r t  n o r  c a n c e l l e d :

[A] j u d g m e n t  r e c o v e r e d  u p o n  a d e b t  s e c u r e d  b y  
a m o r t g a g e  d o e s  n o t  m e r g e  t h e  m o r t g a g e  n o r  
o p e r a t e  as  a d i s c h a r g e ,  a b a n d o n m e n t ,  o r  
r e l e a s e  o f  t h e  m o r t g a g e  s e c u r i t y .

. . . T h e  m o r t g a g e  c o n t i n u e s  t o  s e c u r e  
s u c h  d e b t  a n d  is n o t  r e l e a s e d ,  d i s c h a r g e d ,  o r  
s a t i s f i e d  b y  a j u d g m e n t  o n  t h e  d e b t ,  note, or  
b o n d .  S u c h  j u d g m e n t  s t a n d s  s u b o r d i n a t e  to 
t h e  m o r t g a g e  lien.

S i l v e r  v. W i l l i a m s , 175 A . 2 d  673, 676 (N.J. Super. Ct. Ch. Div.

1961) ( e m p h a s i s  i n  o r i g i n a l ) ,  r e v ' d  o n  o t h e r  g r o u n d s , 178 A . 2d

649 (N.J. S u p e r .  Ct. App. Div. 1962) . In e s s e n c e ,  t h e  c r e d i t o r

e n d s  u p  w i t h  a  s e c u r e d  j u d g m e n t .

A l t h o u g h  t h e  s u p e r i o r  c o u r t  c o u l d  h a v e  s i m p l y  c a n c e l l e d

th e  n o t e s ,  it h a d  d i s c r e t i o n  u n d e r  t h e  r u l e  to o r d e r  o t h e r w i s e .
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.
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M A R C U S  R. C L A P P ;  J E R R Y  E. 
M E L C H E R ;  a n d  J A M E S  M. P O W E L L ,

A p p e l l e e s / P e t i t i o n e r s .

F i l e  No. S - l 9 9 6 / 2 1 0 2  
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[No. 32 7 5  - F e b r u a r y  26, 1988]

A p p e a l  in F i l e  No. 3 - 1 9 9 6  f r o m  t h e  S u p e r i o r  
C o u r t  o f  t h e  S t a t e  o f  A l a s k a ,  F o u r t h  J u d i c i a l  
D i s t r i c t ,  F a i r b a n k s ,  G e r a l d  J. V a n  H o o m i s s e n ,  
J u d g e .  P e t i t i o n  for R e v i e w  in  F i l e  No. 
S - 2 1 0 2  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  F o u r t h  J u d i c i a l  D i s t r i c t ,  
F a i r b a n k s ,  J a y  H o d g e s ,  Ju d g e .

A p p e a r a n c e s ; -  B a r r y  D o n n e l l a n ,  F a i r b a n k s ,  for 
A p p e l l a n t s / R e s p o n d e n t s .  T i m o t h y  R. B y r n e s ,  
J a m e s  M. G o r s k i ,  H u g h e s ,  T h o r s n e s s ,  Gantz, 
P o w e l l ,  a n d  B r u n d i n ,  A n c h o r a g e ,  for A p p e l l e e s /  
P e t i t i o n e r s .

B e f o r e :  M a t t h e w s ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .  [Burke, 
J u s t i c e ,  n o t  p a r t i c i p a t i n g . ]

C O M P T O N ,  Jiv
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m a i n t a i n  a s u i t  o n  t h e  p r o m i s s o r y  n o t e  a l o n e ; "  in o t h e r  w o r d s ,  

th e  C o n r a d s '  r e m e d y  w a s  l i m i t e d  to n o n j u d i c i a l  f o r e c l o s u r e  o f  the 

s e c u r i t y .  S i n c e  t h e  j u d g m e n t  f o r m  s u b m i t t e d  b y  C o u n s e l l o r s •w a s  

n o t  c o n s i s t e n t  w i t h  so m e  o f  the c o u r t ' s  o r a l  c o n c l u s i o n s ,  the 

C o n r a d s  m o v e d  to a m e n d  t h e  j u d g m e n t  to c l a r i f y  w h e t h e r  t h e y  h a d  

t h e  r i g h t  t o  f o r e c l o s e  j u d i c i a l l y .  T h e  c o u r t  d e n i e d  the m o t i o n  

a n d  e n t e r e d  a n  o r d e r  p r o h i b i t i n g  t h e  C o n r a d s  f r o m  e x e r c i s i n g  "any 

r e m e d y  i n c o n s i s t e n t  w i t h  t h e  d e e d  o f  t r u s t . "  H o w e v e r ,  the c o u r t  

s t r u c k  l a n g u a g e  i n  t h e  p r o p o s e d  o r d e r  w h i c h  e x p r e s s l y  p r e c l u d e d  

a n  a c t i o n  f o r  j u d i c i a l  f o r e c l o s u r e .

T h e  C o n r a d s  a p p e a l e d  t h e  j u d g m e n t  in C o n r a d  I a n d  f i l e d  

a c o m p l a i n t  f o r  j u d i c i a l  f o r e c l o s u r e  a n d  a d e f i c i e n c y  j u d g m e n t  

(C o n r a d  I I ) . C o u n s e l l o r s  m o v e d  t o  d i s m i s s  t h e  c o m p l a i n t ,  a r g u i n g  

t h a t  t h e  C o n r a d s '  c l a i m  f o r  j u d i c i a l  f o r e c l o s u r e  w a s  b a r r e d ■by  

t h e  j u d g m e n t  in  C o n r a d  I . T h e  s u p e r i o r  c o u r t  d e n i e d  the m o t i o n  

to d i s m i s s  b e c a u s e  "t h e  q u e s t i o n  o f  j u d i c i a l  f o r e c l o s u r e  w a s  n o t  

b e f o r e  t h e  c o u r t  i n  t h e  [prior] a c t i o n "  a n d  "the r i g h t  of  the 

C o n r a d s  t o  m a i n t a i n  t h i s  a c t i o n  for j u d i c i a l  f o r e c l o s u r e  o f  a 

d e e d  o f  t r u s t  is g r a n t e d  b y  A S  0 9 . 4 5 . 1 7 0 . "  C o u n s e l l o r s  

p e t i t i o n e d  f o r  r e v i e w .  W e  g r a n t e d  r e v i e w  a n d  c o n s o l i d a t e d  the 

c a s e s  f o r  a p p e a l .

II. C O N S A D  I: D I D  T H E  C R E D I T O R S  A G R E E  T O  L I M I T  T H E I R  R E M E D Y  T O
N O N J U D I C I A L  . F O R E C L O S U R E  O F  T H E  S E C U R I T Y ?

T h e  C o n r a d s  a r g u e  t h a t  t h e y  h a v e  t h e  r i g h t  i n i t i a l l y  to 

i g n o r e  t h e i r  s e c u r i t y  a n d  sue o n  t h e  note, o r  to file a c o m p l a i n t
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C o u n s e l l o r s  is not l i a b l e  for p a y m e n t ;  t h e r e f o r e ,  the C o n r a d s  a r e

e n t i t l e d  t o  sue on  the n o t e  o r  f o r e c l o s e  j u d i c i a l l y  u n l e s s  the 

d e e d  of  t r u s t  p r o v i d e s  o t h e r w i s e .

C o u n s e l l o r s  a r g u e  t h a t  P a r a g r a p h  B6 of  the d e e d  o f  

t r u s t  l i m i t s  t h e  C o n r a d s '  r e m e d y  to n o n j u d i c i a l  f o r e c l o s u r e :

U p o n  d e f a u l t  b y  T r u s t o r  i n  p a y m e n t  o f  
a n y  i n d e b t e d n e s s  s e c u r e d  h e r e b y  or in
p e r f o r m a n c e  o f  a n y  a g r e e m e n t  h e r e u n d e r ,  all 
s u m s  s e c u r e d  h e r e b y  s h a l l  i m m e d i a t e l y  b e c o m e  
d u e  a n d  p a y a b l e  at the o p t i o n  o f  the
B e n e f i c i a r y .  In the e v e n t  o f  d e f a u l t
B e n e f i c i a r y  s h a l l  e x e c u t e  o r  c a u s e  the 
T r u s t e e  to e x e c u t e  a w r i t t e n  n o t i c e  o f  such 
d e f a u l t  and o f  h i s  e l e c t i o n  t o  c a u s e  to be 
s o l d  the h e r e i n  d e s c r i b e d  p r o p e r t y  to s a t i s f y  
t h e  o b l i g a t i o n  h e r e o f ,  a n d  s h a l l  c a u s e  such 
n o t i c e  to  be  r e c o r d e d  in t h e  o f f i c e  o f  the 
r e c o r d e r  of e a c h  r e c o r d i n g  p r e c i n c t  w h e r e i n  
s a i d  r e a l  p r o p e r t y  o f  [sic] s o m e  p a r t  t h e r e o f  
is s i t u a t e d .

( E m p h a s i s  a d d e d ) . C o u n s e l l o r s  r e a s o n s  t h a t  the l a n g u a g e

" B e n e f i c i a r y  s h a l l  e x e c u t e "  m u s t  be  c o n s t r u e d  as a l i m i t a t i o n  o n

3
t he C o n r a d s '  r i g h t  to d o  a n y t h i n g  e l s e .  H o w e v e r ,  w e  b e l i e v e  

t h a t  t h e  o n l y  l o g i c a l  i n t e r p r e t a t i o n  o f  t h i s  l a n g u a g e  r e q u i r e s  

t he C o n r a d s  to  e x e c u t e  the n o t i c e  o n l y  a f t e r  t h e y  ha v e  " e l e c t e d "  

t he r e m e d y  o f  n o n j u d i c i a l  f o r e c l o s u r e .  T h e  C o n r a d s  are e n t i t l e d  

to e x e r c i s e  a n y  o t h e r  r e m e d i e s  p e r m i t t e d  b y  law.

W e  c o n c l u d e  t h a t  t h e  d e e d  o f  t r u s t  d o e s  not l i m i t  the 

C o n r a d s  to  t h e  r e m e d y  o f  n o n j u d i c i a l  f o r e c l o s u r e .  The t r u s t  d e e d

3. S e e  F o w l e r  v. C i t y  o f  A n c h o r a g e ,  583 P . 2d 817, 820 
(Alaska 1978) ("Unless the c o n t e x t  o t h e r w i s e  i n d i c a t e s ,  the use 
o f  the w o r d  'shall' d e n o t e s  a m a n d a t o r y  i n t e n t . " )



III. C O N R A D  I I : IS T H E  C R E D I T O R S '  C L A I M  F O R  J U D I C I A L  F O R E C L O S U R E
P..5CLUDED BY  T H E  P R I O R  S U I T  O N  T H E  N O T E ?

C o u n s e l l o r s  a r g u e s  t h a t  the C o n r a d s '  c l a i m  for j u d i c i a l

f o r e c l o s u r e  is p r e c l u d e d  b y  the j u d g m e n t  o n  the note. T h e

C o n r a d s  c o n t e n d  t h a t  j u d i c i a l  f o r e c l o s u r e  w a s  n o t  a d d r e s s e d  in

C o n r a d  I .

W e  d e s c r i b e d  the c l a i m  p r e c l u s i v e  e f f e c t  of  a p r i o r  

j u d g m e n t  i n  S t a t e  v. S m i t h , 720 P . 2d 40, 41 (Alaska 1986), as 

f o l l o w s :

U n d e r  the d o c t r i n e  o f  res j u d i c a t a  
(c l a i m  p r e c l u s i o n )  , a j u d g m e n t  o n  t h e  m e r i t s  
o f  a c o n t r o v e r s y  b a r s  s u b s e q u e n t  suits 
b e t w e e n  the same p a r t i e s  a s s e r t i n g  t h e  same 
c l a i m  f o r  r e l i e f  w h e n  t h e  m a t t e r  r a i s e d  was 
o r  c o u l d  h a v e  b e e n  d e c i d e d  i n  t h e  f i r s t  suit.
P a n k r a t z  v. State, D e p a r t m e n t  o f  H i g h w a y s ,
6 52 P . 2d 68, 74 (Alaska 1982); C a l h o u n  v.
G r e e n i n g , 636 P . 2 d  69, 7 1 - 7 2  ( A l a s k a  1981).
T h e  R e s t a t e m e n t  (Second) o f  J u d g m e n t s  § 2 4 (a)
(1982) s t a t e s  t h a t  the c l a i m  e x t i n g u i s h e d  b y  
t h e  f i r s t  j u d g m e n t :

i n c l u d e s  all r i g h t s  o f  t h e  p l a i n t i f f  to 
r e m e d i e s  a g a i n s t  the d e f e n d a n t  w i t h  
r e s p e c t  to a l l  o r  a n y  p a r t  o f  the
t r a n s a c t i o n ,  o r  s e r i e s  o f  c o n n e c t e d
t r a n s a c t i o n s ,  o u t  o f  w h i c h  t h e  a c t i o n  
a rose.

A  m e r e  c h a n g e  in the l e g a l  t h e o r y  a s s e r t e d  
w i l l  n o t  a v o i d  t h e  p r e c l u s i v e  e f f e c t  o f  the 
f i r s t  j u d g m e n t .  P a n k r a t z , 652 P . 2 d  a t  74.

A r g u a b l y ,  C o n r a d  II is b a r r e d  u n d e r  t h i s  r e a s o n i n g .  C o n r a d  I 

i n v o l v e d  t h e  s a m e  p a r t i e s  a n d  r e s u l t e d  in a j u d g m e n t  on the m e r­

its. T h e  C o n r a d s  c o u l d  h a v e  j o i n e d  a c l a i m  for j u d i c i a l

- 7 - 3275



j u d g m e n t  f o r  the c r e d i t o r .  U n d e r  A S  0 9 . 4 5 . 2 0 0 ,  the c r e d i t o r  m a y

8
b r i n g  t h e s e  c l a i m s  c o n s e c u t i v e l y .

T h e  d e c i s i o n  o f  t h e  s u p e r i o r  c o u r t  in F i l e  No. S - 1 9 9 6  

is R E V E R S E D ;  the d e c i s i o n  i n  F i l e  No. S - 2 1 0 2  is A F F I R M E D .  T h e  

c a s e s  are R E M A N D E D  to t h e  s u p e r i o r  c o u r t  for f u r t h e r  p r o c e e d i n g s .  

T h e  C o n r a d s  m a y  e l e c t  w h e t h e r  to p r o c e e d  w i t h  the s u i t  o n  the 

n o t e  o r  t h e  f o r e c l o s u r e .

8. H o w e v e r ,  w h e n  t h e  c r e d i t o r  r e s o r t s  f irst to 
j u d i c i a l  f o r e c l o s u r e ,  f a i l u r e  to j o i n  its c l a i m  for a d e f i c i e n c y  
j u d g m e n t  m a y  r e s u l t  i n  c l a i m  p r e c l u s i o n .  See A S  0 9 . 4 5 . 1 7 0 ;  see 
a l s o  D a r n e l l  v. D e n t o n ,  669 P . 2d 981, 983 (Ariz. App. 1983); b u t  
see P e r p e t u a l  B ldg. & L o a n  A s s ' n  v. B r a u n ,  242 S . E . 2 d  407 (S.C.
1978) .
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Changes in current CSSB 305(Judiciary)

Senator Jay Kerttula
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Theresa L. B a n n i s t e r ^ 1 
Legislative Counsel

This memo accompanies a new version of CSSB 305(Judiciary) 
containing two changes requested by John Abbott. The first 
change rewrites AS 34.21.080(d) to clarify that the secured 
creditor must exhaust the collateral by judicial foreclosure 
before obtaining a money judgment for the debt against the 
debtor. The second change repeals AS 09.45.200; the section 
was repealed in SB 305, but the repeal was incorrectly 
deleted from the 4-9-88 committee substitute.

If I may be of further assistance, please advise.
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IN THE SENATE BY THE JUDICIARY COMMITTEE

CS FOR SENATE BILL NO. 305 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to security interests in real prop­

erty; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSES AND INTENT. (a) A purpose of this Act is to 

provide relief to^uiosa\ o a n  debtors from the effects of the state's severe 

economic depression. '

(b) The legislature declares its intention to

(1) retroactively apply AS 34.21.080 relating to the remedies of 

a secured party, AS 34.21.330 relating to attorney fees, and AS 34.21.- 

210 - 34.21.290 relating to the right of redemption, added by sec. 2 of 

this Act, to foreclosure proceedings that are in progress when this Act 

takes effect, unless the collateral has been sold under AS 34.20.070 before 

the effective date of this Act, or unless a judgment has been entered in a

judicial foreclosure action or breach of contract action before the effec­

tive date of this Act;

(2) modify the common law relating to real property security 

interests that was established in Moening v. Alaska Mutual Bank, Op. No. 

3274 (Alaska, February 26, 1988), and in Conrad v. Counsellors Investment 

Co., Op. No. 3275 (Alaska, February 26, 1988).

* Sec. 2. AS 34 is amended by adding a new chapter to read:

CHAPTER 21. SECURITY INTERESTS IN REAL PROPERTY.

Sec. 34.21.010. POLICY AND SCOPE. (a) This chapter applies to 

a transaction, regardless of its form, that is intended or that ap­

pears under all the circumstances to be intended to create a security

-1- CSSB 305(Jud)
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interest in real property in the state.

(b) Each provision of this chapter with regard to rights, obli­

gations, and remedies applies whether title to collateral is in the

secured party, the debtor, or a third party.

(c) If a lease is intended as security to the lessor, the les­

sor's interest is a security interest. If a seller's retention of

legal title to real property after the buyer enters into possession is

intended as security, the seller's interest is a security interest.

Whether a transaction is intended as security is to be determined by 

the facts of each case; however, the inclusion in a lease of an option 

to purchase at a price reasonable in the circumstances at the time of 

contracting does not of itself indicate the lease is intended to

create a security interest.

Sec. 34.21.020. TRANSACTIONS EXCLUDED. This chapter does not

apply to a lien created by statute or rule of law.

Sec. 34.21.030. COLLATERAL NOT OWNED BY DEBTOR. Unless other­

wise agreed, if a secured party knows that collateral is owned by a 

person who is not the debtor, the owner of the collateral is entitled 

to receive from the secured party any surplus under AS 34.21.320(c), 

is not liable for the debt or for a deficiency after judicial foreclo­

sure, and has the same right as the debtor to

(1) receive and object to a secured porty's notice of

intent to sell the collateral;

(2) cure a default under AS 34.21.180;

(3) obtain injunctive or other relief under AS 34.21.340;

(4) recover losses under AS 34.21.340;

(5) receive statements under AS 34.21.040; and

(6) redeem the property under AS 34.21.210 - 34.21.290.

Sec. 34.21.040. REQUEST FOR STATEMENT OF ACCOUNT. (a) A debtor

CSSB 305(Jud) -2-
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..RAFT WORK DRAFT

o r  t h e  h o l d e r  o f  a s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  i n  t h e  c o l l a t e r a l  m a y  

r e q u e s t  a s t a t e m e n t  o f  a c c o u n t  b e t w e e n  t h e  d e b t o r  a n d  s e c u r e d  p a r t y  as 

o f  a s p e c i f i e d  d a te. I f  t h e  d e b t o r  m a k e s  p a y m e n t s  t o  t h e  s e c u r e d  

p a r t y ' s  ag e n t ,  t h e  d e b t o r  o r  t h e  h o l d e r  o f  t h e  s u b o r d i n a t e  s e c u r i t y  

i n t e r e s t  s h a l l  m a k e  t h e  r e q u e s t  o f  t h e  agent; i f  t h e  d e b t o r  m a k e s  

p a y m e n t s  d i r e c t l y  t o  t h e  s e c u r e d  p a r t y ,  t h e  d e b t o r  s h a l l  m a k e  the 

r e q u e s t  o f  t h e  s e c u r e d  p a r t y .  A  p e r s o n  r e c e i v i n g  a w r i t t e n  r e q u e s t  

s h a l l  c o m p l y  w i t h  i t  w i t h i n  15 d a y s  a f t e r  r e c e i p t  b y  s e n d i n g  a w r i t t e n  

s t a t e m e n t  o f  a c c o u n t  t h a t  i n c l u d e s  t h e  p r i n c i p a l  a m o u n t  due, a c c r u e d  

i n t e r e s t ,  o t h e r  s u m s  due, a n d  t h e  i n t e r e s t  r a t e  i n  e f f e c t ,  i n c l u d i n g  

t h e  r a t e  p e r  d a y  f o r  t h e  c u r r e n t  i n t e r e s t  p e r i o d ,  a n d  t h a t  i n d i c a t e s  

t h e  s t a t u s  o f  a n  e s c r o w  a c c o u n t  h e l d  b y  t h e  s e c u r e d  p a r t y  o r  the 

s e c u r e d  p a r t y ' s  a g e n t  f o r  r e c e i v i n g  p a y m e n t s  in c o n n e c t i o n  w i t h  the 

loan. I f  t h e  d e b t o r  h a s  r e q u e s t e d  a s t a t e m e n t  o f  a c c o u n t  f r o m  the 

s e c u r e d  p a r t y ' s  a g e n t  a n d  d o e s  n o t  r e c e i v e  it w i t h i n  20 days, the 

d e b t o r  m a y  r e q u e s t  it f r o m  t h e  s e c u r e d  pa r t y .  T h e  s e c u r e d  p a r t y  or 

t h e  s e c u r e d  p a r t y ' s  a g e n t  f o r  r e c e i v i n g  p a y m e n t s  w h o  w i t h o u t  r e a s o n­

a b l e  e x c u s e  f a i l s  t o  c o m p l y  w i t h  a w r i t t e n  r e q u e s t  w i t h i n  15 days 

a f t e r  r e c e i v i n g  it is l i a b l e  t o  t h e  p e r s o n  r e q u e s t i n g  t h e  s t a t e m e n t  of 

a c c o u n t  f o r

(b) I f  a t  t h e  t i m e  t h e  r e q u e s t  f o r  a s t a t e m e n t  o f  a c c o u n t  is 

r e c e i v e d  t h e  p e r s o n  r e c e i v i n g  i t  n o  l o n g e r  h a s  a n  i n t e r e s t  in the 

o b l i g a t i o n  o r  c o l l a t e r a l  e i t h e r  as s e c u r e d  p a r t y  o r  as a g e n t  for 

r e c e i v i n g  p a y m e n t s ,  t h a t  p e r s o n  shall, w i t h i n  15 d a y s  a f t e r  r e c e i p t  of 

t h e  r e q u e s t ,  d i s c l o s e  t h e  n a m e  a n d  a d d r e s s  of a s u c c e s s o r  in i n t e r e s t  

k n o w n  t o  t h a t  p e r s o n ,  a n d  t h a t  p e r s o n  is l i a b l e  f o r  a loss c a u s e d  to

(1) all d a m a g e  c a u s e d  t o  t h a t  p e r s o n  b e c a u s e  o f  f a i l u r e  to

c o m p l y ;  a n d

(2) $ 2 5 0  w i t h o u t  p r o o f  o f  a c t u a l  d a m a g e s
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t h e  d e b t o r  as a r e s u l t  o f  f a i l u r e  t o  d i s c l o s e .

(c) S u b j e c t  t o  (d) o f  t h i s  s e c t i o n ,  a d e b t o r  is e n t i t l e d  to 

r e q u e s t  a s t a t e m e n t  of  a c c o u n t  o n c e  e v e r y  s i x  m o n t h s  w i t h o u t  charge. 

T h e  s e c u r e d  p a r t y  m a y  c h a r g e  a  f e e  n o t  e x c e e d i n g  $ 2 0  f o r  e a c h  a d d i­

t i o n a l  s t a t e m e n t  f u r n i s h e d .

(d) I f  a s e c u r e d  p a r t y  w i t h o u t  r e q u e s t  p r o v i d e s  a n n u a l l y  o r  m o r e  

f r e q u e n t l y  a s t a t e m e n t  o f  a c c o u n t  c o n t a i n i n g  t h e  i n f o r m a t i o n  s p e c i f i e d  

in (a) o f  t h i s  s e c t i o n ,  t h e  s e c u r e d  p a r t y  m a y  c h a r g e  a f e e  n o t  e x c e e d­

in g  $ 2 0  f o r  a s t a t e m e n t  r e q u e s t e d - a s  o f  a d a t e  w i t h i n  2 1  d a y s  b e f o r e  

o r  a f t e r  t h e  d a t e  o f  a p e r i o d i c  s t a t e m e n t  o f  a c c o u n t .

(e) If  a p u r c h a s e r  o r  o t h e r  i n t e r e s t e d  p a r t y  r e l i e s  in good 

f a i t h  o n  a s t a t e m e n t  of  a c c o u n t  p r o v i d e d  u n d e r  t h i s  s e c t i o n ,  the 

s e c u r e d  p a r t y  m a y  n o t  c l a i m  a s e c u r i t y  i n t e r e s t  l a r g e r  t h a n  t h a t  shown 

i n  t h e  s t a t e m e n t  o f  a c c o u n t .

Sec. 3 4 . 2 1 . 0 5 0 .  A L I E N A B I L I T Y  O F  D E B T O R ' S  R I G H T S .  A  d e b t o r ' s  

r i g h t s  in c o l l a t e r a l  m a y  b e  v o l u n t a r i l y  o r  i n v o l u n t a r i l y  t r a n s f e r r e d  

b y  w a y  o f  s a le, c r e a t i o n  o f  a s e c u r i t y  i n t e r e s t ,  a t t a c h m e n t ,  l e v y  or 

o t h e r  j u d i c i a l  p r o c e s s ,  n o t w i t h s t a n d i n g  a p r o v i s i o n  i n  t h e  s e c u r i t y  

a g r e e m e n t  p r o h i b i t i n g  a t r a n s f e r  o r  m a k i n g  a t r a n s f e r  a d e f a u l t .

Sec. 3 4 . 2 1 . 0 6 0 .  N O T I F I C A T I O N  O F  A S S I G N M E N T .  (a) A  d e b t o r  is 

a u t h o r i z e d  t o  p a y  a n  a s s i g n o r  o f  t h e  s e c u r i t y  a g r e e m e n t  u n t i l  the 

d e b t o r  r e c e i v e s  n o t i c e  t h a t  t h e  s e c u r i t y  a g r e e m e n t  h a s  b e e n  a s s i g n e d  

a n d  t h a t  p a y m e n t  is t o  b e  m a d e  t o  s o m e o n e  o t h e r  t h a n  t h e  a s s i g n o r .  A 

n o t i c e  t h a t  d o e s  n o t  r e a s o n a b l y  i d e n t i f y  t h e  r i g h t s  a s s i g n e d  is in­

e f f e c t i v e .

(b) I f  r e q u e s t e d  b y  t h e  d e b t o r ,  t h e  a s s i g n e e  sh a l l ,  w i t h i n  30 

d a y s  a f t e r  t h e  r e q u e s t ,  f u r n i s h  r e a s o n a b l e  p r o o f  t h a t  t h e  a s s i g n m e n t  

h a s  b e e n  m a d e .  U n t i l  t h e  a s s i g n e e  d o e s  so t h e  d e b t o r  m a y  p a y  the 

a s s i g n o r .
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Sec. 3 4 . 2 1 . 0 7 0 .  R E L E A S E  O F  S E C U R I T Y  I N T E R E S T .  (a) A  d o c u m e n t  

t h a t  r e l e a s e s  a s e c u r i t y  i n t e r e s t  e v i d e n c e d  b y  a r e c o r d e d  s e c u r i t y  

a g r e e m e n t  m u s t  c o n t a i n  t h e  r e c o r d i n g  i n f o r m a t i o n  f o r  t h a t  s e c u r i t y  

a g r e e m e n t .

(b) W h e n  t h e r e  is n o  o u t s t a n d i n g  s e c u r e d  o b l i g a t i o n  a n d  no 

c o m m i t m e n t  t o  m a k e  a d v a n c e s ,  i n c u r  o r  f u l f i l l  o b l i g a t i o n s ,  or  o t h e r­

w i s e  g i v e  v a l u e  u n d e r  a s e c u r i t y  a g r e e m e n t  t h e  s e c u r e d  p a r t y  o r  the 

s e c u r e d  p a r t y ' s  a g e n t  s h a l l  w i t h i n  15 d a y s  a f t e r  r e c e i v i n g  a w r i t t e n  

d e m a n d  b y  t h e  d e b t o r  s e n d  t h e  d e b t o r  a d o c u m e n t  l e g a l l y  s u f f i c i e n t  to 

r e l e a s e  t h e  s e c u r i t y  i n t e r e s t .

(c) I f  t h e  s e c u r e d  p a r t y  o r  t h e  s e c u r e d  p a r t y ' s  a g e n t  fails

w i t h o u t  g o o d  c a u s e  t o  s e n d  a d o c u m e n t  t o  t h e  d e b t o r  as r e q u i r e d  u n d e r

(b) o f  t h i s  s e c t i o n ,  t h e  s e c u r e d  p a r t y  is l i a b l e  t o  t h e  d e b t o r  o r  the 

d e b t o r ' s  s u c c e s s o r  i n  i n t e r e s t  f o r  t h e  g r e a t e r  o f

(1) $ 5 0 0  w i t h o u t  p r o o f  o f  a c t u a l  d a m a g e s ;  a n d

(2) a l l  d a m a g e  t h e  d e b t o r  o r  t h e  d e b t o r ' s  s u c c e s s o r  in

i n t e r e s t  s u s t a i n s  b y  r e a s o n  o f  t h e  f a i l u r e .

Sec. 3 4 . 2 1 . 0 8 0 .  R E M E D I E S  O F  S E C U R E D  P A R T Y .  (a) I f  a d e b t o r  is 

in d e f a u l t  u n d e r  a s e c u r i t y  a g r e e m e n t ,  t h e  s e c u r e d  p a r t y  m a y

(1) b r i n g  a c i v i l  a c t i o n  t h a t  s e e k s  t o  r e c o v e r  j u d g m e n t  on 

t h e  s e c u r e d  d e b t  a n d  t o  f o r e c l o s e  o n  t h e  c o l l a t e r a l ;

(2) b r i n g  a c i v i l  a c t i o n  t o  f o r e c l o s e  o n  t h e  c o l l a t e r a l ;

(3) f o r e c l o s e  o n  t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 0 9 0  - 34.-

2 1 . 1 9 0 .

(b) If t h e  d e b t o r  h a s  f i l e d  f o r  b a n k r u p t c y ,  t h e  s e c u r e d  p a r t y  

may, in a d d i t i o n  t o  t h e  r e m e d i e s  l i s t e d  in  (a) o f  t h i s  section, file a 

c l a i m  in t h e  d e b t o r ' s  b a n k r u p t c y  as a s e c u r e d  o r  u n s e c u r e d  creditor.

(c) If c o l l a t e r a l  is s o l d  u n d e r  A S  3 4 . 2 1 . 1 9 0 ,  t h e  s e c u r e d  p a r t y  

s h a l l  w i t h d r a w  a c l a i m  f i l e d  u n d e r  (b) o f  t h i s  se c t i o n ,  t h e  c o u r t

-5- C S S B  3 0 5 (Jud)



shall dismiss an action filed under (a)(1) or (2) of this section in 

accordance with the rules of court, and, if judgment has been entered 

in an action filed under (a)(1) or (2) of this section, the secured 

party shall file a satisfaction of judgment.

(d) A secured party may not recover a money judgment against 

the debtor until the secured party has foreclosed judicially on the 

collateral and the proceeds of the sale have been applied to reduc­

tion of the debt.

(e) After a sale of collateral under AS 34.21.190, another 

action or proceeding may not be taken or judgment entered against the 

former debtor, or against the former debtor's surety or guarantor on 

the obligation secured by the security agreement for a deficiency.

Sec. 34.21.090. REQUIREMENTS FOR SUMMARY FORECLOSURE. Before 

the foreclosure procedures under AS 34.21.090 - 34.21.500 may be used,

(1) the security agreement must confer a power of sale upon 

the secured party or another person;

(2) a default must occur under the security agreement, if 

under the terms of the security agreement the default makes the power 

of sale operative; and

(3) the security agreement must be recorded in the record­

ing district in which the collateral being foreclosed is located.

Sec. 34.21.100. PROCEDURE BEFORE SALE. The procedures that must 

be followed before collateral may be sold under a power of sale, and 

the minimum time periods before the procedures may be taken are estab­

lished by AS 34.21.110 - 34.21.150. The content of notices required 

by those sections is set out in AS 34.21.160 - 34.21.170.

Sec. 34.21.110. TRANSMITTING NOTICE OF DEFAULT. Not less than 

30 days after a default the secured party or other person having a 

power of sale shall cause a written notice of default that meets the 
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r e q u i r e m e n t s  o f  A S  3 4 . 2 1 . 1 6 0  t o  b e  t r a n s m i t t e d  b y  f i r s t  c l a s s  c e r t i­

f i e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  t o  t h e  d e b t o r ,  t o  t h e  s u c c e s s o r  

in i n t e r e s t  o f  t h e  d e b t o r  if  k n o w n  t o  t h e  s e c u r e d  p a r t y ,  a n d  t o  all 

p e r s o n s  a c t u a l l y  o c c u p y i n g  t h e  c o l l a t e r a l  w h o s e  n a m e s  a r e  k n o w n  to  the

s e c u r e d  pa r t y .  D u e  d i l i g e n c e  s h a l l  b e  e x e r c i s e d  t o  d e t e r m i n e  the

a d d r e s s  o f  t h e  d e b t o r ,  o r  o f  t h e  d e b t o r ' s  s u c c e s s o r  i n  i n t e r e s t ,  t h a t

is m o s t  l i k e l y  t o  g i v e  t h e  d e b t o r  n o t i c e .

Sec. 3 4 . 2 1 . 1 2 0 .  R E C O R D I N G  N O T I C E  O F  I N T E N T  T O  S E L L .  N o t  l«=ss 

t h a n  30 d a y s  a f t e r  t r a n s m i t t a l  of- t h e  n o t i c e  o f  d e f a u l t  t h e  s e c u r e d  

p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  s h a l l  r e c o r d  a n o t i c e  

o f  i n t e n t  t o  s e l l  t h e  c o l l a t e r a l  t h a t  m e e t s  t h e  r e q u i r e m e n t s  o f  A S  34. 

2 1 . 1 7 0 .  T h e  c o l l a t e r a l  m a y  n o t  b e  s o l d  w i t h i n  60 d a y s  f o l l o w i n g  the 

r e c o r d i n g  o f  t h e  n o t i c e  o f  i n t e n t  t o  sell.

Sec. 3 4 . 2 1 . 1 3 0 .  T R A N S M I T T I N G ,  P O S T I N G ,  A N D  P U B L I S H I N G  N O T I C E  OF 

I N T E N T  T O  SELL. A f t e r  r e c o r d i n g  t h e  n o t i c e  o f  i n t e n t  t o  sell, a n d  not 

l e s s  t h a n  45 d a y s  b e f o r e  t h e  sale, t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  

h a v i n g  t h e  p o w e r  o f  s a l e  s h a l l

(1) a f t e r  e x e r c i s i n g  d u e  d i l i g e n c e  t o  d e t e r m i n e  t h e  a d d r e s s  

t h a t  is m o s t  l i k e l y  t o  g i v e  t h e  p e r s o n  n o t ice, t r a n s m i t  a c o p y  o f  the 

n o t i c e  o f  i n t e n t  t o  s e l l  b y  f i r s t  c l a s s  c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  

r e q u e s t e d ,  to

(A) e a c h  p e r s o n  w h o  h a s  a n  i n t e r e s t  i n  o r  l i e n  or 

c l a i m  of  l i e n  a g a i n s t  t h e  c o l l a t e r a l  or a p a r t  o f  it, if the 

i n t e r e s t ,  l i e n  o r  c l a i m  is o f  r e c o r d  at t h e  t i m e  t h e  n o t i c e  of 

i n t e n t  to  s e l l  is r e c o r d e d ;

(B) e a c h  p e r s o n  w h o  is t h e  a t t o r n e y  o f  r e c o r d  in a 

p e n d i n g  c o u r t  a c t i o n  t o  f o r e c l o s e  a l i e n  o r  o t h e r  e n c u m b r a n c e  on 

a l l  o r  a p a r t  of t h e  c o l l a t e r a l ,  if a lis p e n d e n s  s h o w i n g  the 

e x i s t e n c e  of t h e  a c t i o n  is o f  r e c o r d  on t h e  d a t e  t h e  n o t i c e  of
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i n t e n t  t o  s e l l  is r e c o r d e d ?

(2) if t h e  s t a t e  h a s  a r e c o r d e d  l i e n  o n  t h e  c o l l a t e r a l ,

t r a n s m i t  t o  t h e  a t t o r n e y  g e n e r a l  b y  f i r s t  c l a s s  c e r t i f i e d  m a i l ,  r e t u r n

r e c e i p t  r e q u e s t e d ,  t h e  n o t i c e  o f  i n t e n t  to  se l l  a n d  s o  m u c h  o f  the

f o l l o w i n g  i n f o r m a t i o n  as  is s h o w n  o f  r e c o r d  r e g a r d i n g  e a c h  o f  the

r e c o r d e d  s t a t e  l i e n s  t h a t  is i n f e r i o r  in  p r i o r i t y  t o  t h e  i n t e r e s t  of 

t h e  s e c u r e d  p a r t y :

(A) t h e  n a t u r e  o f  t h e  l i en?

(B) t h e  a m o u n t  s h o w n  o n  t h e  l i e n  d o c u m e n t ?

(C) t h e  a g e n c y  o f  s t a t e  g o v e r n m e n t  t h a t  a p p e a r s  to 

h a v e  c a u s e d  t h e  l i e n  t o  b e  f i l e d ?  a n d

(D) t h e  r e c o r d i n g  i n f o r m a t i o n  for t h e  l ien?

(3) p o s t  i n  a c o n s p i c u o u s  p l a c e  on  t h e  c o l l a t e r a l  a c o p y  of

t h e  n o t i c e  o f  i n t e n t  t o  s e l l ?  a n d

(4) p u b l i s h  t h e  f i r s t  o f  t h r e e  p u b l i c a t i o n s  o f  t h e  n o t i c e  

o f  i n t e n t  t o  sell, t h e  p u b l i c a t i o n s  t o  b e  m a d e  o n c e  a w e e k  f o r  t h r e e  

s u c c e s s i v e  w e e k s  i n  a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  in

t h e  m u n i c i p a l i t y  in  w h i c h  t h e  c o l l a t e r a l  is l o c a t e d ,  o r  if n o n e  is

p u b l i s h e d  th e r e ,  in  a n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  in

t h e  s t a t e  s e n a t e  e l e c t i o n  d i s t r i c t  w h e r e  t h e  c o l l a t e r a l  is located, or

if n o n e  is p u b l i s h e d  t h e r e ,  in a n e w s p a p e r  of g e n e r a l  c i r c u l a t i o n

p u b l i s h e d  in t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  c o l l a t e r a l  is located.

Sec. 3 4 . 2 1 . 1 4 0 .  T R A N S M I T T I N G  F U R T H E R  I N F O R M A T I O N  A B O U T  SALE.

U n l e s s  t h e  i n f o r m a t i o n  r e q u i r e d  b y  t h i s  s e c t i o n  h a s  b e e n  i n c l u d e d  in 

t h e  n o t i c e  o f  i n t e n t  t o  sell, n o t  l e s s  t h a n  10 d a y s  b e f o r e  t h e  t i m e  of 

p u b l i c  s a l e  or  if t h e r e  is t o  b e  a p r i v a t e  sa l e  o r  o t h e r  d i s p o s i t i o n

o f  t h e  c o l l a t e r a l ,  n o t  l e s s  t h a n  10 d a y s  b e f o r e  e n t e r i n g  i n t o  a c o n­

t r a c t  of  s a l e  o r  o t h e r w i s e  d i s p o s i n g  o f  t h e  c o l l a t e r a l ,  the s e c u r e d  

p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  s h all t r a n s m i t  b y  first 
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c l a s s  c e r t i f i e d  n a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  a w r i t t e n  n o t i c e  of 

t h e  t i m e  a n d  p l a c e  of  a p u b l i c  s a l e  o r  o f  t h e  t i m e  a f t e r  w h i c h  a 

p r i v a t e  s a l e  o r  o t h e r  i n t e n d e d  d i s p o s i t i o n  is to  b e  m a d e  t o  a

(1) p e r s o n  w h o  h a s  a s k e d  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  

h a v i n g  t h e  p o w e r  o f  s a l e  i n  w r i t i n g  f o r  t h e  n o t i c e  a n d  h a s  p r o v i d e d  an 

a d d r e s s  t o  w h i c h  t h e  n o t i c e  is t o  b e  m a i l e d ;  a n d

(2) p e r s o n  t o  w h o m  a n o t i c e  o f  i n t e n t  t o  s e l l  w a s  sent 

u n d e r  A S  3 4 . 2 1 . 1 3 0 .

Sec. 3 4 . 2 1 . 1 5 0 .  M A N N E R  O F  ‘T R A N S M I T T I N G  N O T I C E .  W h e r e v e r  in 

A S  3 4 . 2 1 . 1 1 0  - 3 4 . 2 1 . 1 5 0  t r a n s m i t t a l  o f  a n o t i c e  b y  m a i l  is r e q u i r e d ,  

t h e  n o t i c e  m a y  i n s t e a d  b e  s e r v e d  in t h e  m a n n e r  p r o v i d e d  f o r  s e r v i c e  of 

s u m m o n s  a n d  c o m p l a i n t  in  a c i v i l  a c t i o n  o r  m a y  b e  d e l i v e r e d  p e r s o n­

ally.

Sec. 3 4 . 2 1 . 1 6 0 .  C O N T E N T  O F  N O T I C E  O F  D E F A U L T .  A  n o t i c e  of 

d e f a u l t  m u s t  i n c l u d e

(1) a d e s c r i p t i o n  o f  t h e  c o l l a t e r a l ;

(2) t h e  r e c o r d i n g  i n f o r m a t i o n  f o r  the s e c u r i t y  a g r e e m e n t ;

(3) a s t a t e m e n t  t h a t  t h e  s e c u r e d  p a r t y  d e c l a r e s  t h e  d e b t o r  

t o  b e  in  d e f a u l t  a n d  t h e  n a t u r e  o f  t h e  d e f a u l t ;

(4) if t h e  d e f a u l t  is f a i l u r e  t o  m a k e  p a y m e n t s ,  a s t a t e m e n t  

o f  t h e  a m o u n t  in a r r e a r s  o n  t h e  d a t e  o f  t h e  notice;

(5) a s t a t e m e n t  o f  t h e  f e e s  a n d  costs, in  a d d i t i o n  t o  any 

a m o u n t  in a r r e a r s ,  t h a t  t h e  d e b t o r  is o b l i g e d  to  p a y  t o  r e i n s t a t e  the 

s e c u r i t y  a g r e e m e n t  a n d  an  e s t i m a t e  o f  a d d i t i o n a l  f e e s  a n d  c o s t s  a n t i c­

i p a t e d  b e f o r e  a f o r e c l o s u r e  s a le;

(6) a s t a t e m e n t  t h a t  f a i l u r e  t o  c u r e  t h e  d e f a u l t  a n d  f a i l­

u r e  t o  p a y  f e e s  a n d  c o s t s  w i t h i n  30 d a y s  a f t e r  t h e  d a t e  of  t r a n s m i t t a l  

a n d  p o s t i n g  o f  t h e  n o t i c e  o f  d e f a u l t  m a y  l e a d  t o  t h e  r e c o r d i n g  of a 

n o t i c e  o f  i n t e n t  t o  sell, a n d  t h a t  t h e  c o l l a t e r a l  m a y  b e  s o l d  at  a

I
I
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date not less than 60 days after the recording of the notice of intent 

to sell;

(7) a statement that the effect of the recording of a 

notice of intent to sell will be

(A) to increase the fees and costs; and

(B) to advertise the debtor's property for sale;

(8) a statement that the effect of a failure to cure the 

default within 60 days after the recording of a notice of intent to 

sell will be to deprive the debtor and those who hold by, through or 

under the debtor of all their interest in the collateral, except for 

the right to

(A) stop the sale under AS 34.21.180(d) by curing the 

default and paying the entire remaining indebtedness and certain 

expenses;

(B) enjoin or object to sale under AS 34.21.340;

(C) i.- eive surplus proceeds under AS 34.21.320(c);

and

(D) redeem the collateral under AS 34.21.210 - 34.21.- 

290 after the sale; and

(9) a statement that the debtor or the debtor's successor 

in interest has recourse to the courts to contest the default.

Sec. 34.21.170. CONTENT OF NOTICE OF INTENT TO SELL. A notice 

of intent t:o sell shall be in substantially the following form:

NOTICE OF INTENT TO SELL 

I

Notice is given that the undersigned intends to sell the following 

property:

(set out legal description of collateral to be sold)

II
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(If t h e  t i m e  a n d  p l a c e  o f  a p u b l i c  s a l e  a r e  k n o w n ,  s e t  t h e m  o u t  here.

I f  a  p r i v a t e  s a l e  o r  o t h e r  d i s p o s i t i o n  is i n t e n d e d ,  s e t  o u t  h e r e  the i
i n t e n t i o n  a n d  t h e  t i m e  a f t e r  w h i c h  t h e  p r i v a t e  s a l e  o r  d i s p o s i t i o n  is 

t o  b e  m ade. If t h e  t i m e  a n d  m a n n e r  o f  d i s p o s i t i o n  o f  t h e  p r o p e r t y  are
I

n o t  f i x e d  a t  t h e  t i m e  o f  r e c o r d i n g  o f  t h i s  n o t i c e ,  i n s e r t  t h e  follow-
.

ing.) T h e  d a t e  o f  s a l e  w i l l  b e  n o t  e a r l i e r  t h a n  ..............  1 9 .... '

T h e  p r o p e r t y  w i l l  b e  a d v e r t i s e d  f o r  s a l e  in a w a y  t h a t  i s  c o m m e r c i a l l y  j 

r e a s o n a b l e  f o r  t h e  s p e c i f i c  p r o p e r t y ,  w i l l  b e  s o l d  i n  o n e  o r  more 

p a r c e l s  b y  p u b l i c  o r  p r i v a t e  p r o c e e d i n g s  a n d  m a y  b e  s o l d  b y  o n e  or 

m o r e  c o n t r a c t s .  A t  l e a s t  10 d a y s  w r i t t e n  n o t i c e  o f  t h e  t i m e  a n d  p l ace 

o f  a p u b l i c  s a l e  o r  o f  t h e  t i m e  a f t e r  w h i c h  a p r i v a t e  s a l e  o r  o t her 

i n t e n d e d  d i s p o s i t i o n  o f  t h e  p r o p e r t y  is t o  b e  m a d e  w i l l  b e  p r o v i d e d  to 

a n y  p e r s o n  w h o  a s k s  t h e  u n d e r s i g n e d  in w r i t i n g  f o r  s u c h  a n o t i c e  and 

p r o v i d e s  a m a i l i n g  a d d r e s s ,  a n d  t o  a n y  p e r s o n  t o  w h o m  t h i s  n o t i c e  of 

i n t e n t  t o  s e l l  is s e n t  u n d e r  A S  3 4 . 2 1 . 1 3 0 ( 1 ) .

I ll

A u t h o r i t y  t o  s e l l  t h e  p r o p e r t y  i n  t h e  e v e n t  of d e f a u l t  is c o n t a i n e d  in

a ( i n s e r t  t i t l e  o f  s e c u r i t y  a g r e e m e n t )  e x e c u t e d  b y  ...........  debtor,

t o  s e c u r e  a n  o b l i g a t i o n  t o  ........... . s e c u r e d  p a r t y ,  d a t e d  ...........

19.., a n d  r e c o r d e d  i n  t h e  r e c o r d s  o f  t h e  .......... R e c o r d i n g  District,

.......... J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  i n  b o o k  ..........  at page

I V

( A L T E R N A T I V E  A: I f  t h e  d e f a u l t  is f a i l u r e  to p a y  m o n e y ,  s e t  o u t  that

t h e  d e f a u l t  is f a i l u r e  t o  p a y  w h e n  d u e  t h e  f o l l o w i n g  a m o u n t s :  (lis­

t i n g  t h e  a m o u n t s  in a r r e a r s ) ) .

( A L T E R N A T I V E  B: If  d e f a u l t  is f o r  o t h e r  t h a n  f a i l u r e  t o  p a y  money,

s e t  o u t  t h e  p a r t i c u l a r s ) .

A  w r i t t e n  n o t i c e  o f  d e f a u l t  w a s  t r a n s m i t t e d  t o  t h e  d e b t o r  or  the
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d e b to r 's  successo r in  in t e r e s t  a t  the  f o l lo w in g  add ress :
1

2

3

4

o n  t h e  ...........  d a y  o f  ............ , 19.., p r o o f  of w h i c h  is in  the
5

p o s s e s s i o n  o f  t h e  u n d e r s i g n e d .
6

V
7

T h e  s a l e  w i l l  b e  t e r m i n a t e d  i f  a t  a n y  t i m e  b e f o r e  t h e  ............  d a y  of
8

, 19 ..,  ( i n s e r t  t h e  d a t e  €1 d a y s  a f t e r  t h e  d a t e  o f  r e c o r d i n g  

o f  t h e  n o t i c e  o f  i n t e n t  t o  sell) t h e  d e f a u l t  as s e t  o u t  a b o v e  is cured
10

a n d  all f e e s  a n d  c o s t s  a r e  p a i d .  T h e  s a l e  w i l l  b e  t e r m i n a t e d  if at
11

a n y  l a t e r  t i m e  b e f o r e  t h e  s a l e  t h e  e n t i r e  p r i n c i p a l  a n d  i n t e r e s t  plus
12

a l l  fees a n d  c o s t s  a r e  paid.
13

V I
14

A s  o f  t h e  d a t e  o f  r e c o r d i n g  o f  t h i s  n o t i c e  t h e r e  is o w i n g  o n  the
15

o b l i g a t i o n  s e c u r e d  b y  t h e  s e c u r i t y  a g r e e m e n t  $ ............ , t o g e t h e r  wi t h
16

i n t e r e s t  o n  $ ..........  f r o m  t h e  ...............  d a y  o f  ........... 19.., at

t h e  r a t e  o f  ...........  p e r c e n t  p e r ............ , a n d  t h e  f o l l o w i n g  a c c r u e d
18

f e e s  a n d  c o s t s  t h a t  t h e  d e b t o r  is o b l i g e d  t o  p a y  t o  c u r e  t h e  d e f a u l t :
19

(set o u t  f e e s  a n d  costs)
20

I t  is e s t i m a t e d  t h a t  a d d i t i o n a l  f e e s  a n d  c o s t s  t o t a l i n g  $,
21

w i l l  a c c r u e  b e f o r e  a f o r e c l o s u r e  sale. T h e  p j o p e r t y  d e s c r i b e d  in
22

p a r a g r a p h  I o f  t h i s  n o t i c e  w i l l  b e  so l d  t o  s a t i s f y  t h e  a b o v e  a m o u n t s
£3 j

o w i n g  p l u s  t h e  e x p e n s e s  o f  s a l e  a n d  o t h e r  a c c r u e d  f e e s  a n d  co s t s .
24

V I I
25

F a i l u r e  to  c u r e  t h e  d e f a u l t  a l l e g e d  in t h i s  n o t i c e  b e f o r e  ............,
26

19.. ( i n sert t h e  d a t e  61 d a y s  a f t e r  t h e  d a t e  o f  r e c o r d i n g  o f  the
27

n o t i c e  of i n t e n t  t o  sell) w i l l  d e p r i v e  t h e  d e b t o r  a n d  t h o s e  w h o  h o l d
28

by, t h r o u g h  or  u n d e r  t h e  d e b t o r  or all t h e i r  i n t e r e s t  in the29
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c o l l a t e r a l  f e x c e p t  t h e  r i g h t  t o  s t o p  t h e  s a l e  b y  c u r i n g  a n y  d e f a u l t  

u n d e r  AS 3 4 . 2 1 . 1 8 0 ( d )  a n d  p a y i n g  t h e  e n t i r e  i n d e b t e d n e s s  a n d  c e r t a i n  

expen s e s ,  t h e  r i g h t  t o  e n j o i n  o r  o b j e c t  t o  s a l e  u n d e r  A S  34.21.340, 

t h e  r i g h t  t o  r e c e i v e  s u r p l u s  p r o c e e d s  u n d e r  A S  3 4 . 2 1 . 3 2 0 ( c ) ,  a n d  the 

r i g h t  to r e d e e m  t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0  a f ter 

t h e  sale.

V I I I

A  p e r s o n  h a v i n g  a n  o b j e c t i o n  t o  t h e  s a l e  o n  a n y  g r o u n d  w i l l  b e  a f f o r d­

ed an  o p p o r t u n i t y  t o  b e  h e a r d  a s  t o  t h e  o b j e c t i o n  i f  t h e  p e r s o n  br i n g s  

a l a w s u i t  t o  r e s t r a i n  t h e  s a l e  u n d e r  A S  3 4 . 2 1 . 3 4 0 .  F a i l u r e  t o  b r i n g  a 

l a w s u i t  m a y  r e s u l t  in a w a i v e r  o f  a n y  g r o u n d  f o r  i n v a l i d a t i n g  the 

sale.

I X

T h e  p e r s o n  w h o s e  n a m e  a n d  a d d r e s s  a r e  s e t  o u t  b e l o w  w i l l  p r o v i d e  in 

w r i t i n g  to  a n y o n e  r e q u e s t i n g  i t  a s t a t e m e n t  o f  a l l  f e e s  a n d  c o s t s  due 

at  a n y  t i m e  b e f o r e  t h e  sale.

X

T h e  e f f e c t  o f  t h e  s a l e  w i l l  b e  t o  d e p r i v e  t h e  d e b t o r  a n d  all t h o s e  who 

h o l d  by, t h r o u g h  o r  u n d e r  t h e  d e b t o r  o f  all t h e i r  i n t e r e s t  in the 

a b o v e - d e s c r i b e d  p r o p e r t y ,  u n l e s s  t h e  d e b t o r  r e d e e m s  t h e  c o l l a t e r a l  

u n d e r  AS 3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0  a f t e r  t h e  sale.

( s i g n e d ) ..................................

A d d r e s s

P h o n e ........................

S T A T E  OF A L A S K A  )

: ss.

________ J U D I C I A L  D I S T R I C T  )
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T h e  f o r e g o i n g  i n s t r u m e n t  w a s  a c k n o w l e d g e d  b e f o r e  m e  t h i s  (DATE) by  

(NAME O F  P E R S O N  W H O  A C K N O W L E D G E D ) .

N O T A R Y  P U B L I C  in a n d  f o r  t h e  S t a t e  

o f  A l a s k a .  M y  c o m m i s s i o n  e x p i r e s  .....

(SEAL)

Sec. 3 4 . 2 1 . 1 8 0 .  C U R I N G  D E F A U L T  B E F O R E  S A L E ;  E X T I N C T I O N  O F  D E B­

T O R ' S  R I G H T  T O  CURE. (a) S u b j e c t  t o  (b) o f  t h i s  s e c t i o n ,  t h e  debtor, 

t h e  d e b t o r ' s  s u c c e s s o r  i n  i n t e r e s t ;  o r  a h o l d e r  o f  a n  i n t e r e s t  i n f e r i­

o r  in p r i o r i t y  t o  t h a t  b e i n g  f o r e c l o s e d  m a y  c a u s e  a d i s c o n t i n u a n c e  of 

s a l e  p r o c e e d i n g s  b y  c u r i n g  t h e  d e f a u l t ,  w h i c h ,  if  t h e  d e f a u l t  is 

f a i l u r e  t o  p a y ,  s h a l l  b e  b y  p a y i n g  t o  t h e  s e c u r e d  p a r t y  o r  other 

p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e

(1) a l l  a m o u n t s  t h e n  d u e  u n d e r  t h e  t e r m s  o f  t h e  s e c u r i t y  

a g r e e m e n t  a n d  t h e  o b l i g a t i o n  s e c u r e d  b y  it, o t h e r  t h a n  a m o u n t s  w h i c h  

w o u l d  n o t  b e  d u e  i f  d e f a u l t  h a d  n o t  o c c u r r e d ;  a n d

(2) t h e  e x p e n s e s  a c t u a l l y  i n c u r r e d  b y  t h e  s e c u r e d  p a r t y  or 

o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  in  e n f o r c i n g  t h e  p r o v i s i o n s  of 

t h e  s e c u r i t y  a g r e e m e n t  a n d  t h e  o b l i g a t i o n  s e c u r e d  b y  it, i n c l u d i n g  the 

a t t o r n e y  f e e s  a l l o w e d  u n d e r  A S  3 4 . 2 1 . 3 3 0  a n d  c o u r t  c o s t s  i n c u r r e d  

b e c a u s e  of t h e  d e f a u l t .

(b) T h e  c u r e  d e s c r i b e d  i n  (a) o f  t h i s  s e c t i o n  m u s t  be  made 

w i t h i n  60 d a y s  f o l l o w i n g  t h e  r e c o r d i n g  o f  t h e  n o t i c e  o f  i n t e n t  to 

sell, o r  w i t h i n  45 d a y s  f o l l o w i n g  t h e  f i r s t  p u b l i c a t i o n  a n d  c o m p l e t i o n  

o f  p o s t i n g  a n d  t r a n s m i t t a l  o f  t h e  n o t i c e  o f  i n t e n t  t o  sell, w h i c h e v e r  

is t h e  l a t e r  t i me.

(c) N o t w i t h s t a n d i n g  (a) a n d  (b) o f  t h i s  s e c t i o n ,  if u n d e r  the 

s a m e  s e c u r i t y  a g r e e m e n t  n o t i c e  o f  i n t e n t  t o  se l l  h a s  b e e n  r e c o r d e d  two 

o r  m o r e  t i m e s  p r e v i o u s l y  b e c a u s e  o f  d e f a u l t  by  t h e  d e b t o r ,  t h e  s e c ured
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p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  m a y  r e f u s e  t h e  c u r e  of 

t h e  d e f a u l t  u n d e r  (a) o f  t h i s  s e c t i o n  a n d  c o n t i n u e  w i t h  t h e  sale.

(d) A t  a n y  t i m e  b e f o r e  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  

t h e  p o w e r  o f  s a l e  h a s  s o l d  o r  e n t e r e d  i n t o  a c o n t r a c t  t o  s e l l  the 

c o l l a t e r a l ,  t h e  d e b t o r ,  t h e  d e b t o r ' s  s u c c e s s o r  in  i n t e r e s t  o r  a h o l d e r  

o f  a n  i n t e r e s t  i n f e r i o r  in p r i o r i t y  t o  t h a t  b e i n g  f o r e c l o s e d  m a y  cause 

a d i s c o n t i n u a n c e  o f  t h e  s a l e  p r o c e e d i n g s  b y  c u r i n g  t h e  d e f a u l t  and 

p a y i n g  t h e  e n t i r e  p r i n c i p a l  d e b t  a n d  a c c r u e d  i n t e r e s t ,  a n d  all o t her 

e x p e n s e s  a s  d e f i n e d  in ( a ) (2) o f  t h i s  s e c t i o n  i n c u r r e d  a s  o f  t h e  date 

o f  p a y m e n t .

(e) I f  t h e  d e f a u l t  is cu r e d ,  t h e  s a l e  p r o c e e d i n g s  s h a l l  b e  d i s­

co n t i n u e d .  If t h e  d e f a u l t  is c u r e d  u n d e r  (a) o f  t h i s  s e c t i o n ,  the 

s e c u r i t y  a g r e e m e n t  is r e i n s t a t e d  a n d  t h e  o b l i g a t i o n  r e m a i n s  as t h o u g h  

a c c e l e r a t i o n  h a d  n o t  t a k e n  p l a c e .  I f  t h e  d e f a u l t  is c u r e d  b y  the 

h o l d e r  o f  a n  i n t e r e s t  i n f e r i o r  i n  p r i o r i t y  t o  t h a t  b e i n g  foreclosed, 

t h e  s e c u r i t y  i n t e r e s t  o f  t h a t  h o l d e r  i n c l u d e s  a l l  p a y m e n t s  m a d e  to 

cure, i n c l u d i n g  a t t o r n e y  f e e s  a l l o w e d  u n d e r  AS  3 4 . 2 1 . 3 3 0  a n d  r e a s o n­

a b l e  c o s t s .  If  t h e  i n t e r e s t  h e l d  in t h e  c o l l a t e r a l  b y  t h e  p e r s o n  who 

c u r e d  the d e f a u l t  is s e c u r i t y  f o r  an i n t e r e s t - b e a r i n g  o b l i g a t i o n ,  the 

c o s t  t o  c u r e  d e f a u l t  b e a r s  i n t e r e s t  a t  t h e  r a t e  o f  t h a t  o b l i g a t i o n ;  

o t h e r w i s e  t h e  c o s t  t o  c u r e  d e f a u l t  b e a r s  i n t e r e s t  a t  t h e  s a m e  r a t e  as 

a n  u n p a i d  j u d g m e n t  o f  a s t a t e  court.

(f) I f  t h e  d e f a u l t  is c u r e d  a n d  t h e  o b l i g a t i o n  a n d  s e c u r i t y  

a g r e e m e n t  r e i n s t a t e d  u n d e r  t h i s  s e c t i o n ,  t h e  s e c u r e d  p a r t y  o r  o t her 

p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  s h a l l  p r o m p t l y  c a u s e  t o  b e  r e c o r d e d  a 

n o t i c e  of d i s c o n t i n u a n c e  o f  t h e  sale. T h e  n o t i c e  m u s t  c o n t a i n  the 

r e c o r d i n g  i n f o r m a t i o n  o f  t h e  s e c u r i t y  a g r e e m e n t  a n d  t h e  n o t i c e  of 

i n t e n t  t o  s e l l ,  a n d  a s t a t e m e n t  t h a t  t h e  s a l e  h a s  b e e n  d i s c o n t i n u e d .

(g) T h e  p a s s a g e  o f  t i m e  w i t h i n  w h i c h  a d e f a u l t  m a y  b e  cured
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u n d e r  (a) o f  t h i s  s e c t i o n  e x t i n g u i s h e s  a l l  r i g h t s  h e l d  i n  t h e  c o l l a t­

e r a l  by  t h e  d e b t o r , t h e  d e b t o r ' s  s u c c e s s o r  in i n t e r e s t ,  all p e r s o n s  

w h o  w e r e  s e n t  a n o t i c e  o f  i n t e n t  t o  s e l l  u n d e r  A S  3 4 . 2 1 . 1 3 0 ,  and all 

h o l d e r s  o f  u n r e c o r d e d  j u n i o r  e n c u m b r a n c e s ,  e x c e p t  t h e  r i g h t

(1) t o  c u r e  t h e  d e f a u l t  u n d e r  (d) o f  t h i s  s e c t i o n ;

(2) t o  s e e k  a n  i n j u n c t i o n  u n d e r  A S  3 4 . 2 1 . 3 4 0 ;

(3) t o  r e c e i v e  s u r p l u s  p r o c e e d s  u n d e r  A S  3 4 . 2 1 . 3 2 0 ( c ) ;  and

(4) t o  r e d e e m  t h e  c o l l a t e r a l  u n d e r  A S  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0  

a f t e r  t h e  sale.

(h) T o  t h e  e x t e n t  c u r e  o f  a d e f a u l t  r e q u i r e s  p a y m e n t  o f  money, 

t h e  s e c u r e d  p a r t y  m a y  r e q u i r e  p a y m e n t  in  cash, b y  c a s h i e r ' s  c h e c k  on a 

b a n k  in t h e  j u d i c i a l  d i s t r i c t  w h e r e  t h e  s a l e  is h e l d ,  o r  b y  postal 

m o n e y  order.

Sec. 3 4 . 2 1 . 1 9 0 .  M A N N E R  O F  SALE. (a) I f  a d e f a u l t  h a s  n o t  been 

c u r e d  u n d e r  A S  3 4 . 2 1 . 1 8 0 ,  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  the

p o w e r  of  s a l e  m a y  s e l l  t h e  c o l l a t e r a l  in  its e x i s t i n g  c o n d i t i o n  or

f o l l o w i n g  a c o m m e r c i a l l y  r e a s o n a b l e  p r e p a r a t i o n .

(b) A f t e r  t h e  t i m e  f o r  c u r e  u n d e r  A S  3 4 . 2 1 . 1 8 0 ( a )  h a s  e x p ired 

a n d  u n t i l  t h e  d e f a u l t  is c u r e d  u n d e r  A S  3 4 . 2 1 . 1 8 0 ( d )  o r  t h e  c o l l a t e r a l

is sold, t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  sale

m a y  t a k e  p o s s e s s i o n  o f  t h e  c o l l a t e r a l  i n  o r d e r  t o  p r o t e c t  it o r  to 

p r e p a r e  it  f o r  sale.

(c) A f t e r  t h e  n o t i c e  o f  i n t e n t  t o  s e l l  t h e  c o l l a t e r a l  h a s  been 

r e c o r d e d  f o r  3 0 days, t h e  s e c u r e d  p a r t y  h a s  a r i g h t  o f  a c c e s s  to the 

c o l l a t e r a l  t o  s h o w  it t o  p r o s p e c t i v e  p u r c h a s e r s .

(d) T h e  sa l e  of  t h e  c o l l a t e r a l  m a y  b e  b y  p u b l i c  o r  p r i v a t e  p r o­

c e e d i n g s  a n d  m a y  b e  m a d e  b y  w a y  of  o n e  o r  m o r e  p r i v a t e  contracts. 

S a l e  m a y  b e  as a w h o l e  o r  i n  p a r c e l s  a n d  a t  a n y  t i m e  a n d  p l a c e  and on 

a n y  terms, b u t  e v e r y  a s p e c t  o f  t h e  sale, i n c l u d i n g  t h e  m e t h o d ,  manner,
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time, p l a c e  a n d  t e r m s ,  m u s t  b e  c o m m e r c i a l l y  r e a s o n a b l e .

(e) T h e  f a c t  t h a t  a b e t t e r  p r i c e  c o u l d  h a v e  b e e n  o b t a i n e d  b y  a 

s a l e  of  t h e  c o l l a t e r a l  a t  d i f f e r e n t  t i m e s  o r  i n  a d i f f e r e n t  m e t h o d

f r o m  t h a t  s e l e c t e d  b y  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  the

p o w e r  o f  s a l e  is n o t  o f  i t s e l f  s u f f i c i e n t  t o  e s t a b l i s h  t h a t  s a l e  was 

n o t  m a d e  i n  a c o m m e r c i a l l y  r e a s o n a b l e  m a n n e r .  I f  t h e  c o l l a t e r a l  is

s o l d  i n  t h e  u s u a l  m a n n e r  i n  a r e c o g n i z e d  m a r k e t  f o r  it, is s o l d  at t h e

p r i c e  c u r r e n t  i n  t h a t  m a r k e t  a t  t h e  t i m e  o f  t h e  s a l e ,  o r  is o t h e r w i s e  

s o l d  in c o n f o r m i t y  w i t h  reasonable- c o m m e r c i a l  p r a c t i c e s  a m o n g  d e a l e r s  

in t h e  t y p e  o f  p r o p e r t y  sold, t h e  s a l e  is i n  a c o m m e r c i a l l y  r e a s o n a b l e  

m a n n e r .

(f) A  s a l e  o f  t h e  c o l l a t e r a l  t h a t  h a s  b e e n  a p p r o v e d  i n  a j u d i­

cia l  p r o c e e d i n g  o r  b y  a c r e d i t o r ' s  c o m m i t t e e  c o n v e n e d  u n d e r  1 1  U.S.C. 

705 o r  11 U . S . C .  1 1 0 2  ( B a n k r u p t c y  Code) is c o n c l u s i v e l y  c o n s i d e r e d  

c o m m e r c i a l l y  r e a s o n a b l e ,  b u t  t h i s  s u b s e c t i o n  d o e s  n o t  i m p l y  th a t  

j u d i c i a l  a p p r o v a l  m u s t  b e  o b t a i n e d  n o r  d o e s  it i m p l y  t h a t  a s a l e  not 

a p p r o v e d  b y  a c r e d i t o r ' s  c o m m i t t e e  is n o t  c o m m e r c i a l l y  r e a s o n a b l e .

Sec. 3 4 . 2 1 . 2 0 0 .  P U R C H A S E  O F  C O L L A T E R A L  BY  L I E N H O L D E R .  (a) If 

t h e  s a l e  o f  c o l l a t e r a l  is a t  p u b l i c  a u c t i o n ,  t h e  s e c u r e d  p a r t y  w h o  is 

f o r e c l o s i n g  u n d e r  t h i s  c h a p t e r  m a y  b i d  a t  t h e  s a l e  a n d  s e t  o f f  the 

a m o u n t  o f  t h a t  s e c u r e d  p a r t y ' s  i n t e r e s t ,  i n c l u d i n g  a t t o r n e y  fees 

a l l o w e d  u n d e r  A S  3 4 . 2 1 . 3 3 0  a n d  c o s t s ,  a g a i n s t  t h e  bi d .  T h e  s e c u r e d  

p a r t y  m a y  n o t  b e  a p u r c h a s e r  at  a n e g o t i a t e d  sale.

(b) A t  a s a l e  u n d e r  A S  3 4 . 2 1 . 1 9 0  t h e  h o l d e r  o f  a p e r f e c t e d  lien 

a g a i n s t  t h e  c o l l a t e r a l  w h o  is n o t  f o r e c l o s i n g  u n d e r  t h i s  c h a p t e r  m a y  

p u r c h a s e  t h e  c o l l a t e r a l  a n d  s e t  o f f  a g a i n s t  t h e  p u r c h a s e  p r i c e  the 

a m o u n t  o f  t h e  lien. A t  t h e  t i m e  o f  p u r c h a s i n g  u n d e r  t h i s  s u b s e c t i o n  

or  b e f o r e ,  t h e  l i e n  h o l d e r  m u s t  p a y  o f f  o r  o t h e r w i s e  s e c u r e  t h e  r e­

le a s e  of  s u p e r i o r  l i e n s  a g a i n s t  t h e  c o l l a t e r a l .
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Sec. 34.21.210. RIGHT OF REDEMPTION. A sale of collateral by 

summary procedure under this chapter is subject to redemption. The 

person conducting the sale shall give to the purchaser a certificate 

of the sale that contains

(1) a particular description of the collateral sold;

(2.) the price bid for each distinct lot or parcel;

(3) the entire price paid; and

(4) a statement that the property is subject to redemption. 

Sec. 34.21.220. REDEMPTION. Collateral subject to redemption

under AS 34.21.210 may be redeemed by the following persons or their 

successors in interest:

(1) the debtor; and

(2) a creditor having a lien by judgment or security 

interest on all or part of the collateral if the lien is subsequent in 

time to the security interest for which the collateral was sold.

Sec. 34.21.230. REDEMPTION BY LIEN CREDITOR FROM PURCHASER. A 

lien creditor may redeem the collateral under AS 34.21.210 within 60 

days after the sale by paying the amount of the purchase money, inter­

est on the purchase money at the rate of 10.5 percent a year from the 

date of the sale, and the amount of taxes that the purchaser has paid 

for the collateral since the sale. If the purchaser is also a credi­

tor having a lien prior to that of the redemptioner, the redemptioner 

shall also pay the amount of the purchaser's lien with the interest 

allowed under AS 45.45.010(a).

Sec. 34.21.240. SUBSEQUENT REDEMPTIONS. The collateral may be 

redeemed from the previous redemptioner within 60 days after the last 

redemption by paying the sum paid on the last redemption, interest at 

eight percent a year from the date of the last redemption, the taxes 

on the collateral that the last redemptioner has paid as part of or 
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after redeeming, and the amount of the liens held by the last redemp­

tioner that are prior in time to the lien of the last redemptioner. A 

lien creditor may not redeem the property from the debtor who has 

redeemed under AS 34.21.250.

Sec. 34.21.250. REDEMPTION BY DEBTOR'. The debtor or the debt­

or's successor in interest may redeem the collateral by paying within 

12 months of the sale the amount of the purchase money, interest at 

the rate of 10.5 percent, and the taxes that the purchaser or last 

redemptioner paid for the collateral under AS 09.35.230 or 09.35.240.

Sec. 34.21.260. PROCEDURE FOR REDEMPTION. (a) Redemption is 

made by paying the required sum to the seller. Upon a redemption, the 

seller shall give the person redeeming a certificate of redemption 

containing the sum paid on redemption, the name of the person from 

whom the collateral was redeemed, and the date of the redemption. The 

seller shall immediately give notice of the redemption to the party 

from whom the collateral was redeemed.

(b) To redeem collateral, a debtor or redemptioner shall submit 

to the seller

(1) a copy of the recorded security agreement or judgment

lien on which the debtor or redemptioner bases the right to redeem;

(2) a copy of an assignment that is necessary to establish

that tha person is the successor in interest to the holde’ f the

security agreement or judgment lien provided under (1) of this sub­

section, verified by the affidavit of the holder or the agent of the 

holder; and

(3) an affidavit by the holder of the security interest or 

judgment or by the agent of the holder showing the amount then actual­

ly due under the security agreement or the judgment lien.

Sec. 34.21.270. PRIORITY OF REDEMPTION. If more than one person

-19- CSSB 3 05(Jud)
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a p p l i e s  t o  t h e  s e l l e r  a t  t h e  s a m e  t i m e  t o  r e d e e m ,  t h e  d e b t o r  may 

r e d e e m  f i r s t ,  i f  t h e  d e b t o r  is a m o n g  t h e  a p p l i c a n t s ,  a n d  t h e  p e r s o n  

h a v i n g  t h e  e a r l i e s t  r e c o r d e d  l i e n  m a y  r e d e e m  f i r s t ,  i f  t h e  d e b t o r  is
3

n o t  a m o n g  t h e  a p p l i c a n t s .
4

Sec. 3 4 . 2 1 . 2 8 0 .  R E F U S A L  T O  P E R M I T  R E D E M P T I O N .  A  p e r s o n ' s  r i ght 

t o  r e d e e m  is n o t  p r e j u d i c e d  b y  t h e  r e f u s a l  o f  t h e  s e l l e r  t o  a l l o w  the
6

r e d e m p t i o n .
7

Sec. 3 4 . 2 1 . 2 9 0 .  R I G H T S  O F  P U R C H A S E R  A N D  R E D E M P T I O N E R .  The
8

p u r c h a s e r ,  f r o m  t h e  t i m e  o f  s a l e  u n t i l  a r e s a l e  o r  a r e d e m p t i o n ,  o r  a 

r e d e m p t i o n e r ,  f r o m  t h e  t i m e  o f  r e d e m p t i o n  u n t i l  a n o t h e r  r e d e m p t i o n ,  is
10

e n t i t l e d  t o  t h e  p o s s e s s i o n  o f  t h e  c o l l a t e r a l  p u r c h a s e d  o r  r e d e e m e d  as
11

a g a i n s t  t h e  d e b t o r  o r  o t h e r  p e r s o n  c l a i m i n g  by, t h r o u g h ,  o r  u n d e r  the
12

d e b t o r .  W h e r e  t h e  c o l l a t e r a l  is i n  t h e  p o s s e s s i o n  o f  a t e n a n t ,  the
13

p u r c h a s e r  o r  r e d e m p t i o n e r  is e n t i t l e d  t o  r e c e i v e  t h e  r e n t s  o f  the
14

c o l l a t e r a l  o r  t h e  v a l u e  o f  t h e  u s e  a n d  o c c u p a t i o n  o f  t h e  c o l l a t e r a l .
15

Sec. 3 4 . 2 1 . 3 0 0 .  P R O C E D U R E  A F T E R  SALE. A f t e r  a s a l e  o f  the
16

c o l l a t e r a l  b y  s u m m a r y  p r o c e d u r e  u n d e r  t h i s  c h a p t e r  a n d  r e c e i p t  of  the 

p u r c h a s e  p r i c e ,  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  of
18

s a l e  s h a l l  d e e d  t h e  c o l l a t e r a l  t o  t h e  p u r c h a s e r  s u b j e c t  t o  t h e  r i g h t  

o f  r e d e m p t i o n  p r o v i d e d  u n d e r  t h i s  c h a p t e r .  T h e  d e e d  s h a l l  i n c l u d e  or20
h a v e  a t t a c h e d  t o  it a s w o r n  s t a t e m e n t  r e c i t i n g

21

(1) t h e  r e c o r d i n g  i n f o r m a t i o n  of t h e  s e c u r i t y  a g r e e m e n t
22

t h a t  w a s  f o r e c l o s e d ;
23

(2) t h e  d a t e  a n d  r e c o r d i n g  i n f o r m a t i o n  o f  t h e  r e c o r d e d
24

n o t i c e  o f  i n t e n t  t o  sell;
25

(3) t h e  a c t u a l  c o n s i d e r a t i o n  f o r  the c o n v e y a n c e ;
26

(4) t h e  f a c t s  i n d i c a t i n g  t h e  m a n n e r  in  w h i c h  t h e  n o t i c e s
27

r e q u i r e d  u n d e r  A S  3 4 . 2 1 . 1 1 0  - 3 4 . 2 1 . 1 4 0  w e r e  g i v e n ;
28

(5) t h e  t i m e  a n d  p l a c e  o f  p u b l i c a t i o n  o f  t h e  n o t i c e  of
29
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i n t e n t  t o  s e l l ;  a n d

(6) t h e  time, p l a c e  a n d  m a n n e r  o f  sale.

Sec. 3 4 . 2 1 . 3 1 0 .  E F F E C T  O F  SALE. (a) S u b j e c t  t o  t h e  r i g h t  of 

r e d e m p t i o n  u n d e r  AS  3 4 . 2 1 . 2 1 0  - 3 4 . 2 1 . 2 9 0 ,  a s a l e  o f  c o l l a t e r a l  u n d e r  

t h i s  c h a p t e r  t r a n s f e r s  all t i t l e  a n d  i n t e r e s t  t h e  d e b t o r  h a d  in  the 

c o l l a t e r a l  a t  t h e  t i m e  t h e  s e c u r i t y  a g r e e m e n t  w a s  e x e c u t e d ,  t o g e t h e r  

w i t h  all t i t l e  o r  i n t e r e s t  t h e  d e b t o r  m a y  h a v e  a c q u i r e d  b e f o r e  the 

sale.

(b) A  s w o r n  s t a t e m e n t  c o m p l y i n g  w i t h  A S  3 4 . 2 1 . 3 0 0  a n d  a s s e r t i n g  

t h a t  all r e q u i r e m e n t s  o f  l a w  h a v e  b e e n  c o m p l i e d  w i t h  is p r i m a  facie 

e v i d e n c e  o f  c o m p l i a n c e  w i t h  t h o s e  r e q u i r e m e n t s .

Sec. 3 4 . 2 1 . 3 2 0 .  D I S P O S I T I O N  O F  P R O C E E D S  O F  S A LE. (a) The 

s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  w i t h  p o w e r  o f  s a l e  s h a l l  a p p l y  the 

p r o c e e d s  o f  t h e  s a l e  o f  t h e  c o l l a t e r a l  i n  t h e  f o l l o w i n g  o r d e r  to

(1) t h e  r e a s o n a b l e  e x p e n s e s  of  r e t a k i n g ,  h o l d i n g ,  p r e p a r i n g  

f o r  s a l e  a n d  s e l l i n g  t h e  c o l l a t e r a l ,  t h e  a t t o r n e y  f e e s  a l l o w e d  u n d e r  

A S  3 4 . 2 1 . 3 3 0 ,  a n d  t h e  r e a s o n a b l e  l e g a l  expense.; i n c u r r e d  b y  t h e  s e­

c u r e d  p a r t y  o r  o t h e r  p e r s o n  w i t h  p o w e r  of  sale;

(2) t h e  s a t i s f a c t i o n  o f  t h e  i n d e b t e d n e s s  s e c u r e d ;

(3) t h e  s a t i s f a c t i o n  o f  i n d e b t e d n e s s  s e c u r e d  b y  a r e c o r d e d

s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  o r  r e c o r d e d  l i e n  o n  t h e  c o l l a t e r a l .

(b) I f  r e q u e s t e d  b y  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  the 

p o w e r  o f  sale, t h e  h o l d e r  o f  a r e c o r d e d  s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  

o r  r e c o r d e d  l i e n  m u s t  f u r n i s h  t o  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  

h a v i n g  the p o w e r  o f  s a l e  r e a s o n a b l e  p r o o f  of i n t e r e s t  in the. c o l l a t e r­

al .

(c) T h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  of sale 

s h a l l  a c c o u n t  t o  t h e  d e b t o r  w h o  o w n s  o r  h a s  r i g h t s  in t h e  c o l l a t e r a l  

f o r  t h e  p r o c e e d s  o f  s a l e  a n d  p a y  t h e  d e b t o r  a n y  s u r p l u s  a f t e r  a p p l y i n g
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t h e  p r o c e e d s  u n d e r  (a) o f  t h i s  se c t i o n .

Sec. 3 4 . 2 1 . 3 3 0 .  A T T O R N E Y  FEES. (a) T h e  a t t o r n e y  f e e s  t h a t  mu s t  

b e  p a i d  u n d e r  A S  3 4 . 2 1 . 1 8 0  b y  t h e  d e b t o r  t o  c u r e  t h e  d e f a u l t  b e f o r e  

th e  s a l e  o f  t h e  c o l l a t e r a l  m a y  n o t  e x c e e d  t h e  s u m  o f

(1) $ 2 5 0  f o r  t h e  f i r s t  $ 1 0 0 , 0 0 0  o f  t h e  a m o u n t  d u e  u n d e r  the

t e r m s  of t h e  s e c u r i t y  a g r e e m e n t  a t  t h e  t i m e  o f  t h e  c u r e ;  p l u s

(2) .15 p e r c e n t  o f  t h e  a m o u n t  t h a t  e x c e e d s  $ 1 0 0 , 0 0 0  and

t h a t  is d u e  u n d e r  t h e  t e r m s  o f  t h e  s e c u r i t y  a g r e e m e n t  a t  t h e  t i m e  of 

t h e  c u r e .

(b) T h e  a t t o r n e y  f e e s  t h a t  a r e  i n c l u d e d  i n  t h e  s e t - o f f  u n d e r

A S  3 4 . 2 1 . 2 0 0  m a y  n o t  e x c e e d  t h e  s u m  o f  ( a ) (1) a n d  (2) o f  t h i s  section.

(c) T h e  a t t o r n e y  f e e s  t h a t  a r e  c o n s i d e r e d  a r e a s o n a b l e  expense

u n d e r  A S  3 4 . 2 1 . 3 2 0  o f  r e t a k i n g ,  h o l d i n g ,  p r e p a r i n g  f o r  s a l e  a n d  s e l l­

in g  t h e  c o l l a t e r a l  m a y  n o t  e x c e e d  t h e  s u m  o f  (a) (1) a n d  (2) of  this 

section.

(d) I n  t h i s  s e c t i o n ,  " a m o u n t  d u e "  d o e s  n o t  i n c l u d e  a t t o r n e y

fees.

Sec. 3 4 . 2 1 . 3 4 0 .  S E C U R E D  P A R T Y ’S L I A B I L I T Y  F O R  F A I L U R E  T O  COMPLY, 

E N J O I N I N G  S A L E .  I f  it is e s t a b l i s h e d  t h a t  t h e  s e c u r e d  p a r t y  o r  other 

p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  is n o t  p r o c e e d i n g  u n d e r  A S  3 4 . 2 1 . 0 9 0  - 

34. 2 1 . 3 6 0 ,  a s a l e  o f  c o l l a t e r a l  m a y  b e  o r d e r e d  o r  r e s t r a i n e d  o n  a p p r o­

p r i a t e  t e r m s  a n d  c o n d i t i o n s .  I f  t h e  s a l e  h a s  o c c u r r e d ,  t h e  d e b t o r  or 

a p e r s o n  e n t i t l e d  t o  a c o p y  o f  n o t i c e  o f  i n t e n t  t o  s e l l  u n d e r  AS 34.- 

2 1 . 1 3 0  or a p e r s o n  w h o s e  s u b o r d i n a t e  s e c u r i t y  i n t e r e s t  o r  l i e n  has 

b e e n  r e c o r d e d  b e f o r e  t h e  d i s t r i b u t i o n  of  p r o c e e d s  o f  s a l e  m a y  r e c o v e r  

f r o m  t h e  s e c u r e d  p a r t y  o r  o t h e r  p e r s o n  h a v i n g  t h e  p o w e r  o f  s a l e  a loss 

c a u s e d  b y  a f a i l u r e  t o  c o m p l y  w i t h  A S  3 4 . 2 1 . 0 9 0  - 3 4 . 2 1 . 3 6 0 .

Sec. 3 4 . 2 1 . 3 5 0 .  G E N E R A L  V A L I D I T Y  O F  S E C U R I T Y  A G R E E M E N T .  Un l e s s  

it c o n f l i c t s  w i t h  a p r o v i s i o n  of law, a s e c u r i t y  a g r e e m e n t  is 

C S S B  3 0 5 (Jud) - 2 2 -
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e f f e c t i v e  b e t w e e n  t h e  p a r t i e s  a c c o r d i n g  t o  its t e r m s .  N o t h i n g  in this

c h a p t e r  v a l i d a t e s  a c h a r g e  o r  p r a c t i c e  t h a t  is i l l e g a l  u n d e r  a statute

o r  r e g u l a t i o n  f o r  d e b t o r  p r o t e c t i o n  i n c l u d i n g  t h o s e  s t a t u t e s  and 

r e g u l a t i o n s  g o v e r n i n g  u s u r y  a n d  s m a l l  l o a n s .  N o t h i n g  in  t h i s  chap t e r  

e x t e n d s  t h e  a p p l i c a t i o n  o f  t h e  s t a t u t e  o r  r e g u l a t i o n  f o r  d e b t o r  p r o­

t e c t i o n  t o  a t r a n s a c t i o n  n o t  o t h e r w i s e  s u b j e c t  t o  it.

Sec. 3 4 . 2 1 . 3 6 0 .  W A I V E R  O F  R I G H T S .  T o  t h e  e x t e n t  t h a t  t h e y  give

r i g h t s  t o  t h e  d e b t o r  a n d  i m p o s e  d u t i e s  o n  t h e  s e c u r e d  p a r t y  o r  other

p e r s o n  h a v i n g  t h e  p o w e r  o f  sale, t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  may 

n o t  b e  w a i v e d  o r  v a r i e d .

Sec. 3 4 . 2 1 . 5 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,  u n l e s s  t h e  c o n­

te x t  r e q u i r e s  o t h e r w i s e ,

(1) " c o l l a t e r a l "  m e a n s  t h e  r e a l  p r o p e r t y  s u b j e c t  to a 

s e c u r i t y  i n t e r e s t ;

(2) " d e b t o r "  m e a n s  t h e  p e r s o n  w h o  o w e s  p a y m e n t  o r  other 

p e r f o r m a n c e  o f  t h e  o b l i g a t i o n  s e c u r e d ,  w h e t h e r  o r  n o t  t h e  p e r s o n  owns 

o r  h a s  r i g h t s  in t h e  c o l l a t e r a l ;  if t h e  d e b t o r  a n d  t h e  o w n e r  of the 

c o l l a t e r a l  a r e  n o t  t h e  s a m e  p e r s o n ,  t h e  t e r m  " d e b t o r "  m e a n s  t h e  owner 

o f  t h e  c o l l a t e r a l  in a n y  p r o v i s i o n  o f  t h i s  c h a p t e r  d e a l i n g  w i t h  the 

c o l l a t e r a l ,  t h e  o b l i g o r  in a n y  p r o v i s i o n  d e a l i n g  w i t h  t h e  obligation, 

a n d  m a y  i n c l u d e  b o t h  w h e n  t h e  c o n t e x t  r e q u i r e s  it;

(3) " r e a l  p r o p e r t y  ' i n c l u d e s  a n  i n t e r e s t  in r e a l  prope r t y ;

(4) " r e c o r d i n g  i n f o r m a t i o n "  m e a n s  t h e  i n f o r m a t i o n  (book and 

page, d o c u m e n t  n u m b e r ,  e l e c t r o n i c  r e t r i e v a l  code, o r  o t h e r  spe c i f i c  

i n f o r m a t i o n )  n e e d e d  t o  f i n d  a d o c u m e n t  in  t h e  p u b l i c  r e c o r d s ;

(5) " r e d e m p t i o n e r "  m e a n s  a c r e d i t o r  w h o  is a l l o w e d  to 

r e d e e m  c o l l a t e r a l  u n d e r  A S  3 4 , 2 1 . 2 2 0 ( 2 )  a n d  w h o  r e d e e m s  c o l l a t e r a l  

s o l d  b y  s u m m a r y  p r o c e d u r e  u n d e r  t h i s  c h a p t e r ;

(6) " s e c u r e d  p a r t y "  m e a n s  a l e n d e r ,  s e l ler, b e n e f i c i a r y  or I
- 2 3 -  C S S B  3 0 5 (Jud)
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o t h e r  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  f o r  w h o s e  b e n e f i t  t h e r e  is a 

s e c u r i t y  i n t e r e s t ,  i n c l u d i n g  a r e c e i v e r ,  t r u s t e e  i n  b a n k r u p t c y ,  or 

p e r s o n  t o  w h o m  a s e c u r i t y  a g r e e m e n t  is s o l d ;

(7) " s e c u r i t y  a g r e e m e n t "  m e a n s  a n  a g r e e m e n t  t h a t  creates or

p r o v i d e s  f o r  a s e c u r i t y  i n t e r e s t  in r e a l  p r o p e r t y ,  a n d  includes a 

l e a s e  i f  t h e  l e a s e  w a s  i n t e n d e d  to c r e a t e  a s e c u r i t y  i n t e r e s t ;

(8) " s e c u r i t y  i n t e r e s t "  m e a n s  a c o n s e n s u a l  i n t e r e s t  in real 

p r o p e r t y  t h a t  s e c u r e s  p a y m e n t  o r  p e r f o r m a n c e  o f  a n  o b l i g a t i o n .  j
* Sec. 3. A S  0 6 . 0 5 . 1 7 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  read:

(d) It  is n o t  a v i o l a t i o n  of t h i s  s e c t i o n  t o  p r o v i d e  a statement 

o f  a c c o u n t  t o  a d e b t o r  o r  t h e  h o l d e r  o f  a  s u b o r d i n a t e  s e c u r i t y  inter­

est  u n d e r  A S  3 4 . 2 1 . 0 4 0 .

* Sec. 4. A S  0 9 . 4 5 . 1 7 0  is a m e n d e d  to r e a d :

Se c .  0 9 . 4 5 . 1 7 0 .  J U D G M E N T  ON F O R E C L O S U R E  O F  LIEN. A  person

h a v i n g  a  l i e n  u p o n  r e a l  p r o p e r t y ,  o t h e r  t h a n  t h a t  o f  a judgment,

w h e t h e r  c r e a t e d  b y  s e c u r i t y  a g r e e m e n t  [ M O R T G A G E ]  o r  otherwise, to 

s e c u r e  a d e b t  o r  o t h e r  o b l i g a t i o n  m a y  b r i n g  a n  a c t i o n  t o  f o r e c l o s e  the 

lien. I n  t h e  a c t i o n ,  t h e  c o u r t  m a y  d i r e c t  t h e  s a l e  o f  t h e  encumbered 

p r o p e r t y  o r  a p o r t i o n  o f  it  a n d  t h e  a p p l i c a t i o n  o f  t h e  p r o c e e d s  of the 

s a l e  t o  t h e  p a y m e n t  o f  c o s t s ,  e x p e n s e s  o f  sale, a n d  t h e  a m o u n t  due the 

p l a i n t i f f .  T h e  c o u r t  [ J U D G M E N T ]  s h a l l  a l s o  d e t e r m i n e  t h e  personal 

l i a b i l i t y  o f  a d e f e n d a n t  f o r  t h e  p a y m e n t  o f  t h e  d e b t  s e c u r e d  by  the 

l i e n  a n d  e n t e r  t h e  d e t e r m i n a t i o n  in t h e  j u d g m e n t  [BE E N T E R E D  ACCORD­

INGLY] .

* Sec. 5. A S  0 9 . 4 5 . 1 7 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  t o  read:

(b) In t h i s  s e c t i o n ,  " s e c u r i t y  a g r e e m e n t "  m e a n s  an  agreement 

t h a t  c r e a t e s  o r  p r o v i d e s  f o r  a s e c u r i t y  i n t e r e s t  in  r e a l  prope r t y ;  in 

t h i s  s u b s e c t i o n ,  " s e c u r i t y  i n t e r e s t "  h a s  t h e  m e a n i n g  g i v e n  in AS 34.- 

21.500.
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* Sec. 6. AS 09.45.200, AS 34.20.010, 34 . 20.020, 34.20.030, 34.20.040, 

34.20,050, 34.20,060, 34.20,070, 34.20,080, 34.20,090, 34.20.100, 34.20.- 

110, 34.20.120, 34.20.130, and 34.20.135 are repealed.

* Sec. 7. TRANSITIONAL PROVISIONS. (a) A security agreement as de­

fined in AS 34.21.500, as enacted in sec. 2 of this Act, that is entered 

into before the effective date of this Act, including rights, duties, and 

interests u n d e r  it, continues in effect and m a y  be terminated or enforced 

under a law amended or repealed by this Act as though the law had not been 

amended or repealed.

(b) A person foreclosing a deed of tru st  executed before the effec­

tive date of this Act, may elect to foreclose under AS 34.21, added by 

sec. 2 of this Act, or under the law in effect when the deed of trust was 

entered into.

(c) Notwithstanding (a) of this section, a person foreclosing a 

security agreement other than a deed of trust shall foreclose under the law 

in effect w h e n  the security agreement was enter e d into.

(d) Notwithstanding the other provisions of (a) - (c) of this section 

to the contrary,

(1) AS 34.21.080, 34.21.210 - 34.21 . 290, and 34.21.330, added by 

sec. 2 of this Act, apply to security agreement foreclosure proceedings 

that are in progress during, or that begin after, the effective date of 

this Act, unless the collateral has been sold before the effective date of 

this Act under AS 34.20.070, repealed by sec. 6 of this Act, or unless a 

judgment has b e e n  entered before the effective date of this Act in a judi­

cial foreclosure action or judicial action f o r  breach of contract arising 

out of the security agreement; and

(2) AS 34.21.080 also applies retroactively to the cases that 

were the subject of Moening v. Alaska Mutual Bank, Op. No. 3274 (Alaska, 

February 26, 1988) and Conrad v. Counsellors Investment Co. Op. No. 3275

-25- CSSB 3 0 5 (Jud)
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(Alaska, F e b r u a r y  26, 1988) a n d  to the c a s e s  s u b s e q u e n t l y  d e c i d e d  in t h i s  

state u n d e r  t h e  a u t h o r i t y  of  e i t h e r  of t h e  c a s e s .

* Sec. 8. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  01.10. 0 7 0 ( c ) .
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NOTICE: This opinion is subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.

T H E  S U P R E M E  C O U R T  OF T H E  S T A T E  OF A L A S K A

F R E D  R O S E N B E R G  a n d  R I T A  
R O S ENBERG,

A p p e l l a n t s ,

v.

A L V I N  G. S M I D T  a n d  J A N I C E  M. 
SMIDT,

A p p e l l e e s .

F i l e  No. S - 7 4 7  

O P I N I O N

[No. 3134 - N o v e m b e r  7, 1986]

A p p e a l  f r o m  the S u p e r i o r  C o u r t  of the S t a t e  of 
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

M i l t o n  J. S o u ter, Judge.

A p p e a r a n c e s :  K e n n e t h  P. J a c o b u s ,  Hughes,
T h o r s n e s s ,  G a n t z ,  P o w e l l  & B r u n d i n ,
A n c h o r a g e ,  for A p p e l l a n t s .  R. J. C h r i s t i e  
a n d  L y n e t t e  I. H o t c h k i s s ,  Kay, C h r i s t i e ,  
S a v i l l e  & C o f f e y ,  A n c h o r a g e ,  for A p p e l l e e s .

B E F O R E :  R a b i n o w i t z , C h i e f  J u s t i c e ,  Bur k e ,
M a t t h e w s ,  C o m p t o n  a n d  M o o r e ,  J u s t i c e s .

C O M P T O N ,  Jus t i c e .
M O O R E ,  J u s t i c e ,  w i t h  w h o m  R a b i n o w i t z ,  C h i e f  
J u s t i c e ,  joins, d i s s e n t i n g ,  in part.

F r e d  R o s e n b e r g  a n d  R i t a  R o s e n b e r g  a p p e a l  fr o m  a 

p a r t i a l  s u m m a r y  j u d g m e n t  e n t e r e d  p u r s u a n t  to C i v i l  Ru l e  

54 (b). The j u d g m e n t  d i v e s t e d  t h e m  o f  t itle to a p a r c e l  of
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real p r o p e r t y  a n d  r e v e s t e d  it in A l v i n  Sraidt and J a n i c e  

S midt. S i n c e  the t r i a l  c o u r t ' s  d e c i s i o n  is b a s e d  on 

s t i p u l a t e d  facts, the ap p e a l  p r e s e n t s  o n l y  l e gal issues. 

T h e  p a r t i e s  d i s p u t e  w h e t h e r  AS 3 4 . 2 0 .070(c) r e q u i r e s  a 

t r u s t e e  to a t t e m p t  to d i s c o v e r  the c u r r e n t  a d d r e s s  o f  a 

r e c o r d  i n t e r e s t  h o l d e r  b e f o r e  p r o c e e d i n g  w i t h  a t r u s t e e ' s  

sale of e n c u m b e r e d  real property. The p a r t i e s  a l s o  d i s p u t e  

w h e t h e r  AS 34.20.090(c) p r o t e c t s  the R o s e n b e r g s  as b o n a  fide 

p u r c h a s e r s  w i t h o u t  n o t i c e  of p o s s i b l e  d e f e c t s  in the 

f o r e c l o s u r e  sale n o t i f i c a t i o n s .  We affirm.

I. F A C T S  AND P R O C E E D I N G S

In D e c e m b e r  1973, R o d n e y  S p e n d l o v e  and W i l l i a m

J o h n s o n 1 s o l d  re a l  p r o p e r t y  to A l v i n  S m i d t  and J a n i c e  S m idt

(Smidts) . At the time of  the sale, a first d e e d  o f  t r u s t

2
e x e c u t e d  b y  S p e n d l o v e  and J o h n s o n  e n c u m b e r e d  the p r o p e r t y .  '

T h e  S m i d t s  e x e c u t e d  a s e c o n d  d e e d  of t r u s t  o n  the p r o p e r t y

3
in f a v o r  o f  S p e n d l o v e  a n d  Johnson, s e c u r i n g  the b a l a n c e  of

1. W h i l e  b o t h  are d e f e n d a n t s  below, n e i t h e r  are 
p a r t i e s  to t h i s  appeal. A p p a r e n t l y ,  no final j u d g m e n t  has 
y e t  b e e n  e n t e r e d  a g a i n s t  them.

2. The b e n e f i c i a r i e s  o f  this first t r u s t  d e e d  
are n o t  p a r t i e s  to this d i spute.

3. In this t r u s t  deed, the S m i d t s  r e q u e s t e d  
A l a s k a  T i t l e  to s e n d  n o t i c e s  o f  d e f a u l t  (on t h a t  deed,

(Footnote C o n tinued)



the p u r c h a s e  price, $6,200. A l a s k a  T i t l e  G u a r a n t y  C o m p a n y  

(Alaska Title) w a s  d e s i g n a t e d  t r u s t e e  o n  b o t h  d e e d s  of 

trust.

T h e  S m i d t s  m a d e  all o f  the p a y m e n t s  d u e  o n  t h e i r  

note t h r o u g h  M a y  1981. N e v e r t h e l e s s ,  b y  e a r l y  1980 

S p e n d l o v e  a n d  J o h n s o n  h a d  d e f a u l t e d  on the p a y m e n t s  due 

u n d e r  the n o t e  s e c u r e d  by  the f i rst d e e d  of trust. At the 

b e n e f i c i a r i e s '  r e q u e s t ,  A l a s k a  T i t l e  b e g a n  n o n j u d i c i a l  f o r e­

clo s u r e  p r o c e e d i n g s  in June, 1980.

4
As r e q u i r e d  b y  AS 3 4 . 2 0 . 0 7 0 ( c ) ,  A l a s k a  T i t l e  sent 

c o p i e s  o f  t h e  n o t i c e  o f  d e f a u l t  to the S m i dts, J o h n s o n ,  and

(Footnote C o n t i n u e d )

p r e s u m a b l y )  to the a d d r e s s  l i s t e d  on the deed. U p o n  the 
d e f a u l t  in t h e  f i rst t r u s t  deed, a$ r e q u e s t e d ,  A l a s k a  T i t l e  
d i d  send the n o t i c e  to the a d d r e s s  l i s t e d  o n  the se c o n d  
deed.

4. AS 3 4 . 2 0 . 0 7 0 ( c )  p r o v i d e s :

W i t h i n  10 d a y s  a f t e r  r e c o r d i n g  the 
n o t i c e  o f  d e f a u l t ,  the t r u s t e e  s h a l l  
m a i l  a c o p y  o f  t h e  n o t i c e  by  c e r t i f i e d  
m a i l  to t h e  l a s t  k n o w n  a d d r e s s  o f  e a c h  
o f  the f o l l o w i n g  p e r s o n s  o r  t h e i r  l e gal 
r e p r e s e n t a t i v e s  (1) the g r a n t o r  in the 
t r u s t  deed; (2) the s u c c e s s o r  in 
i n t e r e s t  to the g r a n t o r  w h o s e  i n t e r e s t  
a p p e a r s  of  r e c o r d  o r  of w h o s e  i n t e r e s t  
t h e  t r u s t e e  o r  the b e n e f i c i a r y  has 
a c t u a l  n o t i c e ,  or  w h o  is in p o s s e s s i o n  
o f  the p r o p e r t y ;  (3) any o t h e r  p e r s o n  in 
p o s s e s s i o n  of  or o c c u p y i n g  the p r o p e r t y ;
(4) a n y  p e r s o n  h a v i n g  a l i e n  or i n t e r e s t  
s u b s e q u e n t  to the i n t e r e s t  o f  the 
t r u s t e e  in the t r u s t  deed, w h e r e  the

(Footnote C o n t i n u e d )
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S p e n d l o v e .  Alaska- T i t l e  u s e d  the a d d r e s s  for the S m i d t s  

l i s t e d  o n  the 1973 s e c o n d  de e d  o f  trust. T h e  Smidts, 

h o w e v e r ,  had m o v e d  from that a d d r e s s  —  a m o b i l e  h o m e  p a r k  

—  in 1975. The c e r t i f i e d  l e t t e r s  se n t  to the S m i d t s  w e r e  

r e t u r n e d  to A l a s k a  T i t l e  m a r k e d  " u n c l a i m e d . "  A l a s k a  T i t l e  

p u b l i s h e d  n o t i c e  o f  the sale in an A n c h o r a g e  n e w s p a p e r .  The 

S m i dts, ho w e v e r ,  d i d  not get a c t u a l  n o t i c e  of the sale.

F r o m  the s u m m e r  o f  1975 t h r o u g h  the s u m m e r  of 

1980, the S m i d t s  r e s i u e d  and r e c e i v e d  m a i l  at t h e i r  h o m e  on 

Old M u l d o o n  R o a d  in A n c h o r a g e .  A l a s k a  T i t l e  c o u l d  have 

d i s c o v e r e d  the Smidts' a d d r e s s  by  c o n t a c t i n g  e i t h e r  the 

A n c h o r a g e  M u n i c i p a l i t y  R e a l  P r o p e r t y  T a x a t i o n  D e p a r t m e n t ,  

any o f  s e v e r a l  u t i l i t y  c o m p a n i e s ,  or the S t a t e ' s  D e p a r t m e n t  

of M o t o r  V e h i c l e s .  T h e  A n c h o r a g e  p h o n e  d i r e c t o r y  li s t e d  

A l v i n  S m i d t ' s  p h o n e  number, b u t  not ad d r e s s .  P o l k ' s  G r e a t e r  

A n c h o r a g e  A r e a  D i r e c t o r y  l i s t e d  the S m i d t ' s  a d d r e s s  i n  1979, 

b u t  n o t  in 1980.

In O c t o b e r  1980, F r e d  R o s e n b e r g  and R i t a  R o s e n b e r g  

(Rosenbergs) p u r c h a s e d  the p r o p e r t y  at a p u b l i c  f o r e c l o s u r e

( Footnote Con t i n u e d )

l i e n  or  i n t e r e s t  a p p e a r s  of  r e c o r d  or 
w h e r e  the t r u s t e e  or the b e n e f i c i a r y  has 
a c t u a l  n o t i c e  of  the lien or i n t e r e s t .  
T h e  n o t i c e  m a y  be d e l i v e r e d  p e r s o n a l l y  
i n s t e a d  o f  b y  mail.

(Emphasis a d d e d ) .
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sale he l d  by  A l a s k a  Title. A l t h o u g h  the p r o p e r t y  w a s  then 

w o r t h  m o r e  t h a n  $20 , 000, t h e y  b i d  o n l y  $ 5 , 6 2 6 . 2 5 .  The 

Smidts, m e a n w h i l e ,  c o n t i n u e d  m a k i n g  p a y m e n t s  to S p e n d l o v e  

and J o h n s o n ,  i g n o r a n t  of the sale u n t i l  A p r i l  1981.

The S m i d t s  sued the R o s e n b e r g s ,  A l a s k a  Title, 

S p e n d l o v e ,  a n d  J o h n s o n  to set a s i d e  the sal e . ^  The S m i d t s  

m o v e d  for p a r t i a l  s u m m a r y  judgment. T h e  t r i a l  c o u r t  r u l e d  

t h a t  " p r i n c i p l e s  o f  equity" r e q u i r e  a t r u s t e e  to "take 

r e a s o n a b l e  s teps to a s c e r t a i n  the c u r r e n t  a d d r e s s  o f  the

t r u s t o r  o r  his a s s i g n e e . "  T h e  ,_rial c o u r t  n o t e d  t h a t  the

m o b i l i t y  of  A l a s k a ' s  y o u t h f u l  p o p u l a t i o n  c o m p e l l e d  s u c h  a 

duty. It f u r t h e r  n o t e d  that w h i l e  p r o f e s s i o n a l  t r u s t e e s  

k n o w  of the n e e d  to b e  i n f o r m e d  of a d d r e s s  c h a n g e s ,  the d e e d  

of t r u s t  h e r e  i m p o s e d  no such r e q u i r e m e n t  o n  the Smid t s .g
J u d g e m e n t  w a s  e n t e r e d  p u r s u a n t  to C i v i l  R u l e  54 ( b ) , a n d  the 

R o s e n b e r g s  a p p e a l e d .

5. T h e  R o s e n b e r g s  a n s w e r e d  a n d  m o v e d  to d i s m i s s .
T h e  t r i a l  c o u r t  d e n i e d  the m o t i o n .  T h e  R o s e n b e r g s  th e n
f i l e d  a p e t i t i o n  f o r  r e v i e w  in t h i s  court. T h i s  c o u r t
d e c l i n e d  to r e v i e w  t h e  is s u e s  p e n d i n g  f i nal judgment.

6. C i v i l  Ru l e  54(b) p r o v i d e s  in part:

W h e n  m o r e  t h a n  one c l a i m  for r e l i e f  is 
p r e s e n t e d  in an action, w h e t h e r  as a 
claim, c o u n t e r c l a i m ,  c r o s s - c l a i m ,  or 
t h i r d - p a r t y  claim, or w h e n  m u l t i p l e  
p a r t i e s  a r e  involved, the c o u r t  m a y
d i r e c t  the e n t r y  of a final j u d g m e n t  as

•Footnote Con t i n u e d )
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II. D I L I G E N T  I N Q U I R Y  U N D E R  AS 3 4 . 2 0 . 0 7 0 ( c ) .

7
AS 3 4 . 2 0 . 0 7 0 ( c )  r e q u i r e d  A l a s k a  T i t l e  to m a i l  a 

n o t i c e  o f  S p e n d l o v e  a n d  J o h n s o n ' s  d e f a u l t  to the "last k n o w n  

a d d r e s s "  o f  t h e i r  a s s i g n e e s ,  the S m i dts. A t  the ti m e  A l a s k a  

T i t l e  m a i l e d  its n o t i c e ,  it h a d  a c t u a l  k n o w l e d g e  o n l y  of the 

a d d r e s s  u s e d  b y  the Sm i d t s  s e v e n  y e a r s  ea r l i e r .  T h e  p a r t i e s  

d i s p u t e  w h e t h e r  A l a s k a  T i t l e  s h o u l d  h a v e  m a d e  some e f f o r t  to 

l o c a t e  the S m i d t s  a f t e r  it r e c e i v e d  the r e t u r n e d  c e r t i f i e d  

l e t t e r  m a r k e d  " u n c l a i m e d . "  I m p o s i t i o n  of  a d u e  d i l i g e n c e  

r e q u i r e m e n t  w o u l d  a n n o u n c e  a p., Dn n e i t h e r  r e q u i r e d  n o r

p r e c l u d e d  b y  the sta t u t e .

No A l a s k a  c a s e s  h a v e  c o n s t r u e d  this p r o v i s i o n  of 

AS 3 4 . 2 0 . 0 7 0 ( c ) .  D e c i s i o n s  f r o m  o t h e r  j u r i s d i c t i o n s  

i n t e r p r e t i n g  s i m i l a r  "last k n o w n  a d d r e s s "  c l a u s e s  p r o v i d e  

some ins i g h t ,  b u t  the s t a t u t o r y  s c h e m e s  in w h i c h  such

(Footnote C o n t i n u e d )

to o n e  o r  m o r e  b u t  f e w e r  t h a n  a l l  o f  the 
c l a i m s  o f  the p a r t i e s  o n l y  u p o n  an 
e x p r e s s  d e t e r m i n a t i o n  t h a t  t h e r e  is no 
j u s t  r e a s o n  for d e l a y  a n d  u p o n  a n  
e x p r e s s  d i r e c t i o n  for t h e  e n t r y  o f  
j u d g m e n t .

H ere, the t r i a l  c o u r t  m a d e  an e x p r e s s  d e t e r m i n a t i o n  and 
d i r e c t i o n .

7. See s u o r a  n.4.
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c l a u s e s  o c c u r  d i f f e r  so g r e a t l y  that no ca s e  a d e q u a t e l yg
d i s p o s e s  o f  this q u e s t i o n .

" L a s t  k n o w n  a d d r e s s "  c l a u s e s  a p p e a r  m o s t  

f r e q u e n t l y  in  t a x  statu t e s ,  s e r v i c e  of  p r o c e s s  rules, a n d  

t r u s t  d e e d  s t a t u t e s .  For i n s t a n c e ,  S e c t i o n  6212(b) of the 

I n t e r n a l  R e v e n u e  Code, 26 U.S.C. § 6212(b) (1981), r e q u i r e s

the C o m m i s s i o n e r  of I n t e r n a l  R e v e n u e  to m a i l  n o t i c e  o f  a tax 

d e f i c i e n c y  to the t a x p a y e r ' s  " l a s t  k n o w n  a d d r e s s . "  The 

f e d e r a l  c o u r t s  r e q u i r e  the C o m m i s s i o n e r  to u s e  r e a s o n a b l e  

d i l i g e n c e  in a s c e r t a i n i n g  the t a x p a y e r ' s  c u r r e n t  address. 

See A n n ot., 58 A.L.R. Fed. 548, 55 4 - 5 6  (1982). At  the same 

time, the c o m m i s s i o n e r  m a y  re l y  o n  "the a d d r e s s  a p p e a r i n g  on

8. T h e  p a r t i e s  do not h e r e  d i s p u t e  the 
c o n s t i t u t i o n a l i t y  o f  the n o t i c e  p r o v i s i o n .  T h e y  h a d  
d i s p u t e d  b e l o w  w h e t h e r  due p r o c e s s  r e q u i r e d  b e t t e r  n o t i c e  
t h a n  the S m i d t s  r e c e i v e d .  T h e  t r i a l  c o u r t  o r i g i n a l l y  
i n v a l i d a t e d  the sale o n  d u e  p r o c e s s  g r o u n d s .  It th e n  
r e v e r s e d  its due p r o c e s s  r u l i n g  and d e c i d e d  i n s t e a d  upon- 
e q u i t a b l e  g r o u n d s .

T h e  c o n s t i t u t i o n a l i t y  of  n o t i c e  o f  d e e d  o f  t r u s t  
sa l e  p r o v i s i o n s  has b e e n  l i t i g a t e d  f r e q u e n t l y .  See G. 
O s b o r n e ,  G. N e l s o n  & D. W h i t m a n ,  R e a l  E s t a t e  F i n a n c e  L a w  §§
7.23 - 7.30 (1979) ( h e r e i n a f t e r  c i t e d  as R e a l  E s t a t e  F i n a n c e  
Law) ; see a l s o  Note, The C o n s t i t u t i o n a l i t y  o f  P o w e r  o f  Sale 
F o r e c l o s u r e  in A l a s k a , 6 U C L A - A i a s k a  L. Rev. 90. (1976) . T h e  I 
trend, h o w e v e r ,  is to find t h a t  n o n j u d i c i a l  s a l e s  lack'! ^  
s u f f i c i e n t  s t a t e  a c t i o n  to t r i g g e r  the f e d e r a l  d u e  p r o c e s s  | > 
p r o t e c t i o n s .  See F l a g g  Bros. v. B r o o k s ,  436 U.S. 149, 56 
L . E d . 2 d  185 (1978) ( w a r e h o u s e m a n ' s  p r i v a t e  sale o f  g o o d s
u n d e r  U C C  7 - 2 1 0  i n v o l v e d  no s t a t e  a c t i o n ) ; G a r f i n k l e  v. 
S u p e r i o r  Co u r t ,  578 P . 2d 925 (Cal. 1978) (deed o f  t r u s t  | 
f o r e c l o s u r e  sale l a c k e d  s t a t e  a c t i o n ) .
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a t a x p a y e r ' s  r e t u r n  as the last k n o w n  in the a b s e n c e  of 

c l e a r  a n d  c o n c i s e  n o t i f i c a t i o n  from the t a x p a y e r  d i r e c t i n g  

the C o m m i s s i o n e r  to use a d i f f e r e n t  a d d r e s s . "  A l t a  Si e r r a  

Vi s t a ,  Inc. v. C o m m i s s i o n e r , 62 T.C. 367, 374 (1974), a f f 1d

m e m . , 538 F . 2 d  334 (9th Cir. 1976).

T hus, w h i l e  the I n t e r n a l  R e v e n u e  S e r v i c e  (IRS) 

m u s t  be d i l i g e n t  to send n o t i c e s  p r o p e r l y ,  the t a x p a y e r  m u s t  

c l e a r l y  n o t i f y  the IRS of  a n y  changes. O n l y  w h e n  the IRS 

fails to r e s p o n d  a f t e r  the t a x p a y e r  has c o m m u n i c a t e d  c h a n g e d  

a d d r e s s e s  w i l l  the IRS h a v e  b r e a c h e d  its d u t y  of  due 

d i l i g e n c e .  S e e , e . g . , C r u m  v. C o m m i s s i o n e r , 635 F . 2 d  895, 

8 9 9 - 9 0 0  (D.C. Cir. 1980). A b s e n t  c o m m u n i c a t i o n  by the

t a x p a y e r ,  t h e  IRS s e e m s  u n d e r  no d u t y  to m a i l  n o t i c e s  to any 

a d d r e s s  o t h e r  t h a n  the one l a s t  u s e d  by the t a x p a y e r .  The 

t a x  s t a t u t e s ,  h o w e v e r ,  c o n t e m p l a t e  at l e a s t  y e a r l y  

c o m m u n i c a t i o n s  b e t w e e n  g o v e r n m e n t  and taxpayer.

S u b s t i t u t e  s e r v i c e  o f  p r o c e s s  r u l e s  o c c a s i o n a l l y  

a l l o w  a p a r t y  to m a i l  p r o c e s s  to d e f e n d a n t ' s  " l a s t  k n o w n  

a d d r e s s . "  See S h a n k l i n  v. B e n d e r , 283 A . 2d 651, 653-54

(D.C. 1971) ( c o n s t r u i n g  111. Rev. Stat. ch. 95^/ § 1 0 - 3 0 1 (b) 

(1967-70)) (service o f  p r o c e s s  on  n o n r e s i d e n t  m o t o r  v e h i c l e  

o p e r a t o r ) ? F e i n s t e i n  v. B e r g n e r , 422 N . Y . S . 2 d  356 (N.Y.

1979) ( c o n s t r u i n g  N.Y. Civ. Prac. R. 308(4)) ( s ubstitute 

m a i l  s e r v i c e  o n  d e f e n d a n t ' s  " l ast k n o w n  r e s i d e n c e "  and nail 

s e r v i c e  on  " d w e l l i n g  pl a c e "  and "usual p l a c e  of abode");
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V o l m e r  v. H o e l , 93 N . E . 2 d  416 (Ohio 1950) ( c o n s t r u i n g  Gen. 

C o d e  § 6308-2, r e p l a c e d  by Oh i o  Rev. Co d e  Ann. § 2703. 20 

(1981)) (service on  n o n r e s i d e n t  m o t o r  v e h i c l e  o p e r a t o r ) ;  

W a d d e l l  v. M a m a t , 72 N . W . 2 d  763, 766 (Wis. 1955) ( c o n s t r u i n g  

§ 85.05(3) stats., n o w  Wis. Stat. Ann. § 345.09(2) (West 

1971)) (no n r e s i d e n t  m o t o r  v e h i c l e  o p e r a t o r ) ; see al s o  O h i o  

Civ. R. 4 . 4 (1982) . V o l m e r  a p p e a r s  to r e q u i r e  d u e

d i l i g e n c e .  93 N . E . 2 d  at 420. S h a n k l i n  i n t e r p r e t e d  I l l i n o i s  

law as r e q u i r i n g  r e a s o n a b l e  d i l i g e n c e .  283 A. 2d at 653. 

W a d d e l l  m e r e l y  p a r a p h r a s e d  W u c h t e r  v. P i z z u t t i , 276 U.S. 13, 

72 L.Ed. 446 (1928), and s t a t e d  th a t  " ( t ] h e  last k n o w n

a d d r e s s  is t h a t  o n e  m o s t  l i k e l y  to g i v e  the p a r t y  to be 

se r v e d  n o t i c e . "  72 N . W . 2 d  at 766.

W e  r e c o g n i z e  that, like c a s e s  c o n s t r u i n g  the t a x  

statute, t h e s e  h o l d i n g s  i n v o l v e  s t a t u t o r y  s c h e m e s  w i t h  

c o n c e r n s  s o m e w h a t  d i f f e r e n t  fr o m  the d e e d  o f  t r u s t  sale. 

W h e n  s e r v i c e  o f  p r o c e s s  is i n v o l v e d ,  f e d e r a l  due p r o c e s s  

r e q u i r e s  n o t i c e  r e a s o n a b l y  c a l c u l a t e d  to a p p r i s e  the p a r t i e s  

of the p e n d e n c y  o f  an action. S e e , e . g . , M u l l a n e  v. C e n t r a l  

H a n o v e r  B a n k  & T r u s t  C o ., 339 U.S. 306, 314, 94 L.Ed. 865, 

873 (1950). M o r e o v e r ,  some s t a t e s  r e q u i r e  p r o o f  o f  d u e

d i l i g e n c e  at  a t t e m p t e d  p e r s o n a l  s e r v i c e  b e f o r e  a l l o w i n g  

s u b s t i t u t e  service. S e e , e . g . , N.Y. Civ. Prac. R. 308(4) 

(West 1972). T h u s  the f e d e r a l  d u e  p r o c e s s  c o n c e r n s  r a i s e d  

by tax and p r o c e s s  laws r e q u i r e  some s h o w i n g  o f  d u e
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d i l i g e n c e .  T h e s e  f e d e r a l  due p r o c e s s  ri g h t s  are a b s e n t  fr o m  

a d e e d  of t r u s t  f o r e c l o s u r e  sale. F u r t h e r m o r e ,  u n l i k e  tax 

a nd p r o c e s s  cases, d e e d  o f  t r u s t  sales i n v o l v e  t i t l e  to real 

p r o p e r t y .  C o u r t s  ha v e  t r a d i t i o n a l l y  f a v o r e d  the free and 

e a s y  a l i e n a b i l i t y  of real p r o p e r t y .  D e e d  of t r u s t  

p r o v i s i o n s  e n c o u r a g e  r e a d y  t r a n s f e r  in two ways. By 

a s s u r i n g  c r e d i t o r s  a speedy, i n e x p e n s i v e  and u n c o m p l i c a t e d  

r e m e d y  in the e v e n t  of d e f a u l t ,  d e e d s  o f  t r u s t  a l l o w  lenders 

to loan m o r e  c h e a p l y  the funds n e c e s s a r y  to p u r c h a s e  the 

p r o p e r t y  i n i t i a l l y .  See 10 G. T h o m p s o n ,  C o m m e n t a r i e s  on the 

M o d e r n  L a w  o f  Re a l  P r o p e r t y ,  § 5175 at 204-05 (1957). Thus, 

d e e d s  of t r u s t  e n c o u r a g e  d e b t o r s  to b u y  by a s s u r i n g  

c r e d i t o r s  o f  e a s y  resale. " [ W ] h e r e  it is in c o m m o n  use, 

p o w e r  of sale f o r e c l o s u r e  has p r o v i d e d  an e f f e c t i v e  

f o r e c l o s u r e  r e m e d y  w i t h  a co s t  in time a n d  m o n e y  

s u b s t a n t i a l l y  l o w e r  than that o f  its j u d i c i a l  f o r e c l o s u r e  

c o u n t e r p a r t . "  R e a l  E s t a t e  F i n a n c e  Law, § 7.19 at 477

(footnote o m i t t e d ) .

T h e  R o s e n b e r g s  a r g u e  that a r e q u i r e m e n t  of  due 

d i l i g e n c e  in a p r o v i s i o n  o f  n o t i c e  of d e f a u l t  w o u l d  i n c r e a s e  

the c o s t s  o f  f i n a n c i n g  r e a l  p r o p e r t y  t r a n s f e r s .  B e y o n d  the 

a d m i n i s t r a t i v e  c o s t s  of  s e a r c h i n g  for a b s e n t  i n t e r e s t e d  

p a r t i e s ,  c r e d i t o r s  w o u l d  b e a r  the i n c r e a s e d  risk of 

a t t e n d a n t  c o s t s  o f  l i t i g a t i o n  o v e r  the t r u s t e e ' s  c o m p l i a n c e .  

See i d . U l t i m a t e l y ,  c r e d i t o r s  w i l l  p a s s  o n  t h e s e  c o s t s  to

-10-
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future b o r r o w e r s .  T h u s ,  a l l  d e b t o r s  w o u l d  be f o r c e d  to p a y  

the h i g h e r  c o s t s  of  p r o t e c t i n g  t h o s e  d e b t o r s  w h o  i n v e s t  and 

t h e n  m o v e  w i t h o u t  a d v i s i n g  the t r u s t e e  o f  t h e i r  n e w  address. 

The R o s e n b e r g s ,  h o w e v e r ,  d o  not q u a n t i f y  t h e s e  i n c r e a s e d  

c o s t s .

R e v i e w  of  the law o f  o t h e r  j u r i s d i c t i o n s  r e v e a l s

n u m e r o u s  " l a s t  k n o w n  a d d r e s s "  s t a t u t e s  g o v e r n i n g  n o t i c e  of

9
d e e d  of t r u s t  sales. S e e , e . g . , Cal. Civ. C o d e  § 

2924b (2) (a)- (c) (West 1974 & Supp. 1985); D.C. C o d e  Ann. § 

45-715 (b) (1981) (written n o t i c e  by c e r t i f i e d  m a i l  w i t h

r e t u r n  r e c e i p t  r e q u e s t e d  to the last k n o w n  a d d r e s s ) ; Idaho 

C o d e  § 45-1 506(2) (1977) (notice b y  r e g i s t e r e d  o r  c e r t i f i e d

m a i l  to l a s t  k n o w n  a d d r e s s ) ;  Or. Rev. Stat. § 86.7 4 0  (1983) 

(mail n o t i c e  b y  b o t h  f i r s t  c l a s s  a n d  c e r t i f i e d  m a i l  w i t h  

r e t u r n  r e c e i p t  to t h e  la s t  k n o w n  a d d r e s s ) ;  c o m p a r e  Ariz. 

Rev. Stat. Ann. § 3 3 - 8 0 9 (B) (2) (Supp. 1985) (trustee us e s  

a d d r e s s  o n  r e c o r d e d  d o c u m e n t  u n l e s s  a d d r e s s  m i s s i n g ) ;  Tex.. 

Prop. C o d e  Ann. § 5 1 . 0 0 2  (b) (3) (Vernon 1984) (notice sent to 

la s t  k n o w n  a d d r e s s  a p p e a r i n g  in the r e c o r d s  o f  the h o l d e r  o f  

the debt); W ash. Rev. C o d e  Ann. § 61 .2 4 . 0 4 0 ( b )  (Supp. 1985)

9. S o m e  s t a t e s  r e q u i r e  no m a i l e d  n o t i c e .  S e e , 
e . g . , S.D. C o d i f i e d  L a w s  § 21 - 4 8 - 6  (1979) (notice by
p u b l i c a t i o n  a l o n e  s u f f i c e s ) ; U t a h  C o d e  Ann. § 5 7 - 1 - 2 5  (Supp. 
1983) (notice by p u b l i c a t i o n  a n d  p o s t i n g  n o t i c e  on  p r o p e r t y  
to b e  sold, as w e l l  as t h r e e  o t h e r  p u b l i c  p l a c e s  in the c i t y  
w h e r e  p r o p e r t y  is to b e  s o l d ) .
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(notice sent to a d d r e s s  in r e c o r d e d  i n s t r u m e n t  or o t h e r w i s e  

k n o w n  to t r u s t e e ) . The few r e p o r t e d  d e c i s i o n s  r e v e a l  no 

h o l d i n g  i m p o s i n g  a due d i l i g e n c e  r e q u i r e m e n t . ^  A  r e c e n t  

C a l i f o r n i a  d e c i s i o n  s p e c i f i c a l l y  r e j e c t e d  a due d i l i g e n c e  

r e q u i r e m e n t .  In I.E. A s s o c i a t e s  v. S a f e c o  T i t l e  I n s u r a n c e  

Co. , 702 P . 2d 596 (Cal. 1985) the C a l i f o r n i a  S u p r e m e  C o u r t  

c o n s t r u e d  C i v i l  Co d e  2924b. T h i s  s t a t u t e  e x p l i c i t l y  d e f i n e s  

" last k n o w n  a d d r e s s "  as "the last b u s i n e s s  o r  r e s i d e n c e  

a c t u a l l y  k n o w n  b y  the . . . p e r s o n  a u t h o r i z e d  to r e c o r d  the 

n o t i c e  of  d e f a u l t . "  Cal. Civ. Co d e  § 2924b(2) (c) . The

s e c t i o n  a l s o  r e q u i r e s  the b e n e f i c i a r y  to tell the t r u s t e e  of 

the last a d d r e s s  a c t u a l l y  k n o w n  by the b e n e f i c i a r y .  Cal. 

Civ. C o d e  § 29 24 b  (2) (c). F a c e d  w i t h  s u c h  s t r o n g  e v i d e n c e  of 

a l i m i t a t i o n  to k n o w l e d g e  " a c t u a l l y "  known, the c o u r t  s t a t e d  

t h a t  the s e c t i o n  i m p o s e d  no d u e  d i l i g e n c e  r e q u i r e m e n t  u p o n  

t r u s t e e s .  702 P . 2d at 598.

T h e  C a l i f o r n i a  s t a t u t e ' s  e x p l i c i t  d e f i n i t i o n  of  

" last k n o w n  a d d r e s s "  d i s t i n g u i s h e s  it from AS 3 4 . 2 0 . 0 7 0 ( c ) .

10. In S e c u r i t y  P a c i f i c  F i n a n c e  Corp. v. B i s h o p ,  
704 P . 2d 357 (Idaho App. 1985) , the t r u s t e e  se n t  a n o t i c e  b y  
c e r t i f i e d  m a i l  to t h e  d e b t o r .  The o p i n i o n  d o e s  not c l a r i f y  
w h e t h e r  the l e t t e r  w a s  c o r r e c t l y  a d d r e s s e d .  The n o t i c e  w a s  
r e t u r n e d  u n c l a i m e d .  Id. a t  359-60. T h e  I d a h o  c o u r t  
s t r i c t l y  c o n s t r u e d  its n o t i c e  p r o v i s i o n s  and f o u n d  
i n a d e q u a t e  c o m p l i a n c e .  Id. at 360. It i n v a l i d a t e d  the 
sale, b u t  d i d  n o t  e x p l i c i t l y  c r e a t e  a due d i l i g e n c e  
r e q u i r e m e n t .  Id.

-12-
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F u rther, u n l i k e  C a l i f o r n i a ,  A l a s k a  i m p o s e s  no d u t y  o n  the 

b e n e f i c i a r y  o f  a t r u s t  d e e d  to n o t i f y  the t r u s t e e  o f  an 

a c t u a l l y  k n o w n  last a d d r e s s  of an i n t e r e s t e d  p a r t y . * We 

t h e r e f o r e  d e c l i n e  to f o l l o w  the r e a s o n i n g  o f  I.E. 

A s s o c i a t e s .

A t e n s i o n  e x i s t s  b e t w e e n  free and e a s y  

a l i e n a b i l i t y  of  real p r o p e r t y  and n o t i c e  to p e r s o n s  w h o s e  

i n t e r e s t  in r e a l  p r o p e r t y  is to b e  a f f e c t e d  b y  g o v e r n m e n t a l  

or  p r i v a t e  a c t ion. Yet it is not so g r e a t  as to p r e c l u d e  a 

r e q u i r e m e n t  of  due d i l i g e n c e  in a t t e m p t i n g  to g e t  n o t i c e  to 

those w h o  w i l l  be a f f e c t e d  by  th a t  action. As th i s  case 

d e m o n s t r a t e s  v i v i d l y ,  d i l i g e n t  i n q u i r y  by  the t r u s t e e  w o u l d  

r e a d i l y  h a v e  p r o v i d e d  Smidts' a c t u a l  a d dress.

O n  o n e  hand,

11. T h e  C a l i f o r n i a  c o u r t  n o t e d  t h a t  the t r u s t o r  
s h o u l d  l e a r n  of  the sale t h r o u g h  p o s t e d  n o t i c e  o n  the 
p r o p e r t y ,  Id. at 601 n.6, a n d  th a t  o n l y  p a s s i v e  i n v e s t o r s ,  
u n i n v o l v e d  w i t h  d a i l y  a c t i v i t y  on t h e  p r o p e r t y ,  r i s k  m i s s i n g  
no t ice, .Id. at  601 n.7.

L i k e  C a l i f o r n i a ,  A l a s k a  r e q u i r e s  b o t h  p o s t i n g  and 
p u b l i c a t i o n  b e f o r e  a n o n j u d i c i a l  sale. See AS
3 4 . 2 0 . 0 8 0 ( a ) (2), AS 0 9 . 3 5 . 1 4 0 .  H o w e v e r ,  t h e r e  is l i t t l e  
b a s i s  for a s s e r t i n g  t h a t  the o n l y  p e r s o n s  n o t  l i k e l y  to g e t  
n o t i c e  u n d e r  A l a s k a ' s  s t a t u t o r y  s c h e m e  a r e  " p a s s i v e  
i n v e s t o r s "  o f  u n d e v e l o p e d  p r o p e r t y  w h o  do n o t  l i s t  a p e r­
m a n e n t  a g e n t  for s e r v i c e  o f  n o t i c e s  u p o n  t h e i r  o r i g i n a l  
e x e c u t i o n  o f  the r e c o r d e d  i n s t r u m e n t s .  F u r t h e r ,  it s h o u l d  
n o t  m a k e  a d i f f e r e n c e  t h a t  the a f f e c t e d  i n t e r e s t  is t h a t  of 
" p a s s i v e  i n v e s t o r s . "



[w]hile n o n c o m p l i a n c e  w i t h  the s t a t u t o r y  
p r o v i s i o n s  r e g a r d i n g  f o r e c l o s u r e  by the 
p o w e r  u n d e r  a m o r t g a g e  or t r u s t  d e e d  is 
n o t  to be favored, the r e m e d y  o f  s e t t i n g  
a s i d e  the sale w i l l  be a p p l i e d  o n l y  in 
c a s e s  w h i c h  r e a c h  u n j u s t  e x t r e m e s .

S e m l e k  v. N a t i o n a l  Ba n k  of A l a s k a , 458 P. 2d 1003, 1006

(Alaska 1969). On the other, " e q u i t y  a b h o r s  a f o r f e i t u r e

a n d  w i l l  s e i z e  u p o n  s l i g h t  c i r c u m s t a n c e s  to r e l i e v e  a p a r t y

t h e r e f r o m . "  J a m e s o n  v. W u r t z , 396 P . 2d 68, 74 (Alaska 1964)

(footnote o m i t t e d ) .

W e  c o n c l u d e  t h a t  the last k n o w n  a d d r e s s  is th a t

a d d r e s s  m o s t  l i k e l y  to g i v e  the a f f e c t e d  p a r t y  n o t ice. T h e

t r u s t e e  is o b l i g a t e d  to e x e r c i s e  due d i l i g e n c e  to d e t e r m i n e

t h a t  a d d r e s s .  F a i l u r e  to i m p o s e  su c h  a r e q u i r e m e n t  w o u l d

not b a l a n c e  a d e q u a t e l y  the c o m p e t i n g  i n t e r e s t s  invol v e d .

III. DO E S  AS 3 4 . 2 0 .090(c) P R O T E C T  THE
R O S E N B E R G S  AS 3 0 N A  FI D E  P U R C H A S E R S ?

12
U n d e r  AS  3 4 . 2 0 . 0 9 0 ( c ) ,  r e c i t a l s  in the

f o r e c l o s u r e  sale d e e d  t h a t  the t r u s t e e  c o m p l i e d  w i t h  n o t i c e

12. AS 3 4 . 2 0 . 0 9 0 ( c )  p r o v i d e s :

A  r e c i t a l  of c o m p l i a n c e  w i t h  all
r e q u i r e m e n t s  o f  law r e g a r d i n g  the 
m a i l i n g  or  p e r s o n a l  d e l i v e r y  o f  c o p i e s  
o f  n o t i c e s  o f  d e f a u l t  in the d e e d  
e x e c u t e d  u n d e r  a p o w e r  o f  sale is prirca

(Footnote C o n t i n u e d )
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p r o v i s i o n s  b e c o m e  c o n c l u s i v e  e v i d e n c e  of c o m p l i a n c e  in f a v o r  

of b o n a  fide p u r c h a s e r s  (bfp's). The d e e d  the R o s e n b e r g s  

r e c e i v e d  stated:

A l l  o t h e r  r e q u i r e m e n t s  o f  law 
r e g a r d i n g  the m a i l i n g ,  p u b l i c a t i o n  a n d  
p e r s o n a l  d e l i v e r y  o f  c o p i e s  o f  the 
N o t i c e  of D e f a u l t  a n d  all o t h e r  n o t i c e s  
h a v e  b e e n  c o m p l i e d  with, a n d  sa i d  N o t i c e  
of  Sale was p u b l i c l y  p o s t e d  as r e q u i r e d  
b y  law and p u b l i s h e d  in the A n c h o r a g e  
T i m e s  on A u g u s t  26 and S e p t e m b e r  2, 9, 
a n d  16, 1980.

T h e  p a r t i e s  d i s p u t e  w h e t h e r  this s e c t i o n  b a r r e d  

the Smi d t s  f r o m  o v e r t u r n i n g  t h e  sale o n  the b a s i s  o f  lack of 

notice. A l t h o u g h  the R o s e n b e r g s  d i r e c t e d  the t r i a l  c o u r t  to 

this sta t u t e ,  the j u d g m e n t  m a k e s  no m e n t i o n  o f  it.

T h e  S m i d t s  m a k e  t h r e e  a r g u m e n t s  to a v o i d  the 

statute. First, the S m i d t s  c l a i m  th a t  the s t a t u t e  d o e s  not 

a p p l y  to v o i d  sales. T h e y  c o r r e c t l y  s t a t e  the g e n e r a l  rule 

t h a t  " [t]he d o c t r i n e  o f  g o o d  faith p u r c h a s e r  for v a l u e  

w i t h o u t  n o t i c e  do e s  n o t  a p p l y  to a p u r c h a s e r  at a v o i d  

f o r e c l o s u r e  sale." H e n k e  v. F i r s t  S o u t h e r n  P r o p e r t i e s ,  

Inc., 586 S . W . 2 d  617, 620 (Tex. Civ. App. 1979). T h e y

(Footnote C o n t i n u e d )

f a c i e  e v i d e n c e  o f  c o m p l i a n c e  w i t h  the 
r e q u i r e m e n t s .  T h e  r e c i t a l  is c o n c l u s i v e  
e v i d e n c e  o f  c o m p l i a n c e  w i t h  the r e q u i r e­
m e n t s  in f a vor of a b o n a  fide p u r c h a s e r  
o r  e n c u m b r a n c e r  for v a l u e  and w i t h o u t  
n o t i c e d

(Emphasis a d d e d ) .
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r vsapply the rule, h o w e v e r ,  to the sale by  A l a s k a  Title. 

T h e y  fail to d i s t i n g u i s h  "void" fr o m  " v o i d a b l e "  sales. See 

R e a l  E s t a t e  F i n a n c e  L a w , § 7.20 at 477-78. O n l y  s u b s t a n t i a l  

d e f e c t s  su c h  as t h e  lack o f  a s u b s t a n t i v e  b a s i s  to f o r e c l o s e  

in the f irst p l a c e  w i l l  m a k e  a sale void. Id. at 477 & § 

7.21 at 489-90. H e n k e  i t s e l f  i l l u s t r a t e s  the m o s t  c o m m o n  

b a s i s  for f i n d i n g  a v o i d  sale: the a b s e n c e  of d e f a u l t .  586

S . W . 2 d  at 620 . W h e r e  a d e f e c t  in a f o r e c l o s u r e  sale m a k e s  

it m e r e l y  v o i d a b l e ,  h owev e r ,  sale to a b fp c u t s  o f f  the 

t r u s c o r ' s  a b i l i t y  to set a s i d e  the sale. See S w i n d e l l  v. 

O v e r t o n , 314 S . E . 2 d  512, 517 (N.C. 1 9 C 4) ; Real E s t a t e

F i n a n c e  L a w , § 7.21 at 489. Here, the a l l e g e d  d e f e c t  w e n t  

no t  to the t r u s t e e ' s  r i g h t  to p r o c e e d  w i t h  f o r e c l o s u r e  b u t  

o n l y  to "the m e c h a n i c s  of  e x e r c i s i n g  the p o w e r . "  _Id. at 

490. Thus, if the R o s e n b e r g s  w e r e  bfp's, the S m i d t s  c a n n o t  

set a s i d e  w h a t  is not a void, b u t  a v o i d a b l e ,  sale. 

H o w e v e r ,  as w e  h e r e i n a f t e r  c o n c l u d e ,  the R o s e n b e r g s  are not 

bfp's. T h e  sa l e  is t h e r e f o r e  v o i d a b l e .

S e c o n d ,  the S m i d t s  c h a l l e n g e  the R o s e n b e r g ' s  

s t a t u s  as " b f p ' s  w i t h o u t  n o t i c e . "  N o  c a s e  d e f i n e s  th i s  

p h r a s e  for p u r p o s e s  of AS 3 4 . 2 0 . 0 9 0 ( c ) .  C a s e s  g e n e r a l l y  

i n t e r p r e t  the p h r a s e  to a p p l y  to o n e  w h o  l a cks a c t r a l ,  

c o n s t r u c t i v e  (i . e . , f r o m  the l a n d  records) or  i n q u i r y  

notice. S e e , e . g . , S w i n d e l l , 314 S . E . 2 d  at 517; see a l s o

S a b o  v. H o r v a t h ,  559 P . 2d 1038, 1043 (Alaska 1976). N o  one

i



here c o n t e n d s  th a t  the R o s e n b e r g s  h a d  a c t u a l  or c o n s t r u c t i v e  

n o t i c e  o f  a n y  d e f e c t s  in the n o t i c e  sent to the Smidts. To 

b a r  t h e i r  s t a t u s  as bfp's, the S m i d t s  m u s t  h o l d  the 

R o s e n b e r g s  to i n q u i r y  n o t i c e  o f  the a l l e g e d  def e c t s .

T h i s  c o u r t  e x p l a i n e d  i n q u i r y  n o t i c e  in M o d r o k  v. 

M a r s h a l l , 523 P . 2d 172 (Alaska 1974).

It is a s e t t l e d  rule of p r o p e r t y  
t h a t  c i r c u m s t a n c e s  . . . w h i c h  s u g g e s t  
o u t s t a n d i n g  e q u i t i e s  in t h i r d  pa r t i e s ,  
i m p o s e  a d u t y  u p o n  the p u r c h a s e r  to m a k e  
a r e a s o n a b l e  i n v e s t i g a t i o n  i n t o  the 
e x i s t e n c e  of  a claim. G i v e n  s u s p i c i o u s  
facts, the s t a t u s  of b o n a  fide p u r c h a s e r  
t u r n s  u p o n  w h e t h e r  t here w a s  a p r u d e n t  
i n q u i r y  in t o  t h e i r  import.

I d . at 174 (footnote o m i t t e d ) .  In o t h e r  w o r d s ,  "the d e f e c t s

are not s u c h  t h a t  a p e r s o n  a t t e n d i n g  the sale e x e r c i s i n g

r e a s o n a b l e  c a r e  w o u l d  h a v e  b e e n  a w a r e  o f  the d e f e c t . "  Re a l

E s t a t e  F i n a n c e  L a w , at 478.

T h e  facts s t i p u l a t e d  b e l o w  s u g g e s t  t h a t  the

R o s e n b e r g s  at m o s t  w e r e  c h a r g e a b l e  w i t h  k n o w l e d g e  o f  the

Smidts' s t a t u s  as a s s i g n e e s  of S p e n d l o v e  a n d  J o h n s o n .  T h e

facts do n o t  r e v e a l  w h e t h e r  a n y o n e  e l s e  b i d  at the a u c t i o n .

On  o n e  hand, the R o s e n b e r g s  c o u l d  r e a s o n a b l y  b e l i e v e  t h a t

the S m i d t s  w e r e  u n a b l e  to cure S p e n d l o v e  a n d  J o h n s o n ' s

d e f a u l t  o r  h a d  m a d e  o t h e r  a r r a n g e m e n t s  w i t h  the d e f a u l t i n g

d e btors. O n  the other, it is u n r e a s o n a b l e  to b e l i e v e  th a t

the S m i d t s  w o u l d  do  n o t h i n g  to p r o t e c t  t h e i r  interest.

(  ('
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