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I N  THE SENATE BY THE JUD IC IARY COMMITTEE

CS FOR SENATE B I L L  NO. 108 ( J u d i c i a r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  F IRST SESSION

A B IL L

F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l a t i n g  t o  d e c i s i o n s  on r i g h t - o f - w a y  l e a s e

a p p l i c a t i o n s ;  and p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1. AS 3 8 . 3 5 .  100 i s  amended t c  r e a d :

S ec . 3 8 . 3 5 . 1 0 0 .  DECIS ION ON APPL ICAT ION . ( a )  The c o m m i s s i o n e r
I

s h a l l  p r o m p t l y  d e t e r m i n e ,  on an a p p l i c a t i o n  f i l e d  u n d e r  AS 3 8 . 3 5 . 0 5 0 ,  

w h e t h e r  t h e  a p p l i c a n t  i s  f i t ,  w i l l i n g  and a b l e  t o  p e r f o r m  the. t r a n s ­

p o r t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  i n  a m an n e r t h a t  w i l l  be r e q u i r e d  by 

t h e  p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t .  I n  m a k i n g  a d e t e r m i n a t i o n  t h e  

c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  o r  n o t

( 1 )  t h e  p r o p o s e d  u s e  o f  t h e  . . ^ t - o f - w a y  w i l l  u n r e a s o n a b l y  

c o n f l i c t  w i t h  e x i s t i n g  u s e s  o f  t h e  l a n d  i n v o l v i n g  a s u p e r i o r  p u b l i c  

i n t e r e s t ;

( 2 )  t h e  a p p l i c a n t  has t h e  t e c h n i c a l  and f i n a n c i a l  c a p a b i l ­

i t y  t o  p r o t e c t  s t a t e  and p r i v a t e  p r o p e r t y  i n t e r e s t s ;

( 3 )  t h e  a p p l i c a n t  h a s t h e  t e c h n i c a l  and f i n a n c i a l  c a p a b i l ­

i t y  t o  t a k e  a c t i o n  t o  t h e  e x t e n t  r e a s o n a b l y  p r a c t i c a l  t o

(A ) p r e v e n t  a n y s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l  

im p a c t ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  e r o s i o n  o f  t h e  s u r f a c e  o f  

t h e  l a n d  and damage t o  f i s h  and w i l d l i f e  and t h e i r  h a b i t a t ;

(B ) u n d e r t a k e  an> n e c e s s a r y  r e s t o r a t i o n  o r  r e v e g e t a ­

t i o n ;  and

(C) p r o t e c t  t h e  i n t e r e s t s  o f  i n d i v i d u a l s  l i v i n g  i n  t h e  

g e n e r a l  a r e a  o f  t h e  r i g h t - o f - w a y  who r e l y  on f i s h ,  w i l d l i f e  and
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1 b i o t i c  r e s o u r c e s  o f  t h e  a r e a  f o r  s u b s i s t e n c e  p u r p o s e s ;

(A ) t h e  a p p l i c a n t  ha s t h e  f i n a n c i a l  c a p a b i l i t y  t o  p a y

r e a s o n a b l y  f o r e s e e a b l e  damages f o r  w h i c h  t h e  a p p l i c a n t  may b e : • 

l i a b l e  on c l a i m s  a r i s i n g  f r o m  t h e  c o n s t r u c t i o n ,  o p e r a t i o n ,  m a i n t e n a n c e  

o r  t e r m i n a t i o n  o f  t h e  p i p e l i n e j _

( 5 )  t h e  a p p l i c a n t  ha s a g r e e d  t h a t  i n  t h e  c o n s t r u c t i o n  and 

o p e r a t i o n  o f  a p i p e l i n e  w i t h i n  t h e  r i g h t - o f - w a y  t h e  a p p l i c a n t  w i l l  

c om p l y  w i t h  and r e q u i r e  c c . i t r a c t o r s  and t h e i r  s u b c o n t r a c t o r s  t o  c om p l y  

w i t h  a p p l i c a b l e  and v a l i d  la w s and r e g u l a t i o n s  r e g a r d i n g  t h e  h i r i n g  o f  

r e s i d e n t s  o f  t h e  s t a t e  t h e n  i n  e f f e c t  o r  t h a t  t a k e  e f f e c t  s u b s e q u e n t -  

l v .  . # .. ,

( b )  I f  t h e  c om m i s s i o n e r  makes t h e  [THESE] d e t e r m i n a t i o n s  u n d e r

( a )  o f  t h i s  s e c t i o n  f a v o r a b l y  t o  t h e  a p p l i c a n t ,  t h e n  t h e  c o m m i s s i o n e r  

may g r a n t  t h e  w h o l e  o r  p a r t  o f  t h e  a p p l i c a t i o n .  I f  t h e  c o m m i s s i o n e r  

makes t h e  d e t e r m i n a t i o n s  u n d e r  ( a ) ( 1 )  - ( 5 ) o f  t h i s  s e c t i o n  f a v o r a b l y  

t o  t h e  a p p l i c a n t  b u t  d e t e rm i n e s  t h a t  t h e  a p p l i c a n t  i s  n o t  t h e n  f i t ,  

w i l l i n g ,  and a b l e  t o  p e r f o r m  u n d e r  t h e  a p p l i c a t i o n ,  t h e  c o m m i s s i o n e r  

mav g r a n t  t h e  a p p l i c a t i o n  s u b j e c t  t o  c o n d i t i o n s  e s t a b l i s h e d  b y  t h e  

c o m m i s s i o n e r  t h a t  w i l l  e n s u r e  t h a t  t h e  a p p l i c a n t  w i l l ,  w i t h i n  a p r e ­

s c r i b e d  p e r i o d o f  t im e  n o t  e x c e e d i n g  10 v e a r j , e s t a b l i s h  t h a t  t h e  

a p p l i c a n t  i s  f i t ,  w i l l i n g ,  and a b l e ,  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t o  

p e r f o r m  t h e  t r a n s p o r t a t i o n  o r  o t h e r  a c c s t h a t  w i l l  be r e q u i r e d  b y t h e  

p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t .  An a p p l i c a n t  i s  n o t  e n t i t l e d  t o  a 

n o t i c e  o r  a u t h o r i z a t i o n  t o  p r o c e e d  t o  c o n s t r u c t i o n ,  o r  i t s  e q u i v a l e n t ,  

u n d e r  a c o n d i t i o n a l  l e a s e  u n t i l  t h e  c o m m i s s i o n e r  d e t e r m i n e s  i n  w r i t i n g  

t h a t  t h e  a p p l i c a n t  ha s s a t i s f a c t o r i l y  e s t a b l i s h e d  t h a t  t h e  a p p l i c a n t  

i s  th e r . f i t ,  w i l l i n g ,  and a b l e  t o  p e r f o r m  u r .d e r ( a )  o f  t h i s  s e c t i o n .

O t h e r w i s e ,  t h e  c o m m i s s i o n e r  s h a l l  den y t h e  a p p l i c a t i o n .

( c )  The c om m i s s i o n e r  mav o f f e r  t h e  a p p l i c a n t  a l e a s e  u n d e r  t h i s 
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s e c t i o n .  I f  t h e  a p p l i c a n t  doe s n o t  a c c e p t  a l e a s e  o f f e r e d  u n d e r  t h i s  

s e c t i o n  w i t h i n  30 d a y s ,  t h e  l e a s e  o f f e r e d  i s  w i t h d r a w n  [ IN  ORDER TO 

GRANT THE WHOLE OR PART OF THE APPL ICAT ION THE COMMISSIONER SHALL 

OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE THROUGH SIGNING OF 

THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS, CONDITIONS, AND 

OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED LEASE BY THE 

APPLICANT W ITH IN 30 DAYS AFTER ITS HAVING BEEN PRESENTED IS THE GRANT 

OF THE APPL ICAT ION CONSUMMATED].

*  Sec . 2. AS 3 8 . 3 5 . 1 0 0  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :

( d )  The c o m m i s s i o n e r  s h a l l  i n c l u d e  i n  a c o n d i t i o n a l  l e a s e  ea ch 

r e q u i r e m e n t  and c o n d i t i o n  o f  t h e  c o v e n a n t s  e s t a b l i s h e d  u n d e r  AS 3 8 . -

3 5 . 1 2 0 .  The c o m m i s s i o n e r  may a l s o  r e q u i r e  t h a t  t h e  l e s s e e  a g r ^ e  t o  

a d d i t i o n a l  c o n d i t i o n s  t h a t  t h e  c o m m i s s i o n e r  f i n d s  t o  be i n  t h e  p u b l i c  

i n t e r e s t .  I n  p l a c e  o f  t h e  c o v e n a n t  e s t a b l i s h e d  u n d e r  AS 3 8 . 3 5 . -  

1 2 0 ( a ) ( 9 ) ,  t h e  c o m m i s s i o n e r  s h a l l  r e q u i r e  t h e  l e s s e e  t o  a g r e e  t h a t  i t  

w i l l  n o t  t r a n s f e r ,  a s s i g n ,  p l e d g e ,  o r  d i s p o s e  o f  i n  an y m a n n e r ,  d i ­

r e c t l y  o r  i n d i r e c t l y ,  i t s  i n t e r e s t  i n  a c o n d i t i o n a l  r i g h t - o f - w a y  l e a s e  

o r  a p i p e l i n e  s u b j e c t  t o  t h e  c o n d i t i o n a l  l e a s e ,  u n l e s s  t h e  comm is­

s i o n e r ,  a f t e r  c o n s i d e r i n g  t h e  p u b l i c  i n t e r e s t ,  a u t h o r i z e s  t h e  t r a n s ­

f e r .  The c o m m i s s i o n e r  s h a l l  a l s o  r e q u i r e  t h e  l e s s e e  t o  a g r e e  n o t  t o  

a l l o w  t h e  t r a n s f e r  o f  c o n t r o l  o f  t h e  l e s s e e  w i t h o u t  t h e  a p p r o v a l  o f  

t h e  c o m m i s s i o n e r ;  as u se d i n  t h i s  s u b s e c t i o n ,  " t r a n s f e r  o f  c o n t r o l  o f

t h e  l e s s e e "  means t h e  t r a n s f e r  o f  30 p e r c e n t  o r  m o r e , i n  t h e  a g g r e ­

g a t e ,  o f  o w n e r s h i p  i n t e r e s t  i n  t h e  l e s s e e  i n  one o r  mo re t r a n s a c t i o n s  

t o  one o r  mo re p e r s o n s  b y  one o r  mo re p e r s o n s .

( e )  The c o m m i s s i o n e r  s h a l l  r e q u i r e  a c o n d i t i o n a l  l e s s e e  t o  a g r e e

t h a t

( 1 )  i n  t h e  a b s e n c e  o f  t h e  a p p r o v a l  o f  t h e  c o m m i s s i o n e r ,  a 

t r a n s f e r  may n o t  r e l i e v e  t h e  l e s s e e  o f  an o b l i g a t i o n  assumed u n d e r  t h e
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l e a s e ;

( 2 )  a t r a n s f e r ,  i n c l u d i n g  t h e  t r a n s f e r  o f  l e s s e e ,  t h a t  

o c c u r s  w i t h o u t  t h e  a p p r o v a l  o f  t h e  c o m m i s s i o n e r  i s  i n e f f e c t i v e  t o  

t r a n s f e r  i n t e r e s t s  i n  and o b l i g a t i o n s  u n d e r  t h e  l e a s e ;  and

( 3 )  a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  t h e  l e a s e .

( f )  I n  an a p p l i c a t i o n  f o r  t h e  a p p r o v a l  u n d e r  ( d )  o f  t h i s  s e c t i o n  

o f  a t r a n s f e r  o f  an i n t e r e s t ,  t h e  c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  

t h e  p r o p o s e d  t r a n s f e r e e  w i l l  be f i t ,  w i l l i n g ,  and a b l e  t o  p e r f o r m  t h e  

t r a n s p o r t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  u n d e r  t h e  c o n d i t i o n s  e s t a b l i s h e d  

i n  t h e  c o n d i t i o n a l  l e a s e  and w h e t h e r  t h e  t r a n s f e r  i s  i n  t h e  p u b l i c  

i n t e r e s t .  I n  a p p r o v i n g  t h e  t r a n s f e r ,  o f . an i n t e r e s t  u n d e r  ( d )  o f  t h i s  

s e c t i o n  and t h i s  s u b s e c t i o n ,  t h e  c o m m i s s i o n e r  may im p o s e  a n y  c o n d i t i o n  

on t h e  t r a n s f e r  t h a t  t h e  c o m m i s s i o n e r  c o n s i d e r s  i n  t h e  p u b l i c  i n t e r ­

e s t .

( g )  I f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  u n d e r  ( a )  o f  t h i s  s e c t i o n

t h a t  t h e  a p p l i c a n t  i s  f i t ,  w i l l i n g ,  and a b l e  t o  p e r f o r m  t h e  t r a n s p o r ­

t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  i n  a manne r t h a t  w i l l  b e r e q u i r e d  b y  t h e  

p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t ,  t h e  c o m m i s s i o n e r  may amend t h e

c o n d i t i o n a l  r i g h t - o f - w a y  l e a s e  t o  i n s e r t  t h e  c o v e n a n t  e s t a b l i s h e d  i n  

AS 3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  i n  p l a c e  o f  t h e  c o v e n a n t  a g a i n s t  a t r a n s f e r  e s t a b ­

l i s h e d  u n d e r  ( d ) and ( e )  o f  t h i s  s e c t i o n .

( h ) The i s s u a n c e  o f  a c o n d i t i o n a l  l e a s e  doe s n o t  p r e v e n t  t h e

c o m m i s s i o n e r  f r o m  i s s u i n g  o t h e r  c o n d i t i o n a l  o r  u n c o n d i t i o n a l  l e a s e s

f o r  t h e  same r i g h t - o f - w a y .  An a p p l i c a n t  o r  c o n d i t i o n a l  l e s s e e  a c c r u e s  

no p r i o r i t y  r i g h t s  t o  a p a r t i c u l a r  r i g h t - o f - w a y  u n t i l  t h e  c om m i s s i o n e r  

makes a d e t e r m i n a t i o n  t h a t  t h e  a p p l i c a n t  o r  c o n d i t i o n a l  l e s s e e  i s  t h e n

w i l l i n g ,  and a b l e  t o  p e r f o r m  t h e  t r a n s p o r t a t i o n  o r  o t h e r  a c t s

p r o p o s e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .

( i )  The c o m m i s s i o n e r  s h a l l  i n s e r t  a p r o v i s i o n  im p l e m e n t i n g ’ t h e

CSSB 10 3 ( J u d ) - A -



WORK DRAFT WORK DRAFTWORK DRAFT

1

2

3

4

5

6 

7 

8. 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 i

2?

r e q u i r e m e n t s  o f  ( a ) ( 5 )  o f  t h i s  s e c t i o n  i n t o  e a c h a g r e em e n t e n t e r e d  

i n t o  b y t h e  c o m m i s s i o n e r  f o r  t h e  c o n s t r u c t i o n  and o p e r a t i o n  o f  a 

p i p e l i n e  w i t h i n  t h e  s t a t e .

*  Sec . 3 . AS 38 i s  amended b y a d d i n g  a new c h a p t e r  t o  r e a d :

CHAPTER 36 . RESIDENT EMPLOYMENT PREFERENCE UNDER STATE RIGHTS-OF-WAY.

ART ICLE 1 . H IR ING PREFERENCE.

Sec . 3 8 . 3 6 . 0 1 0 .  STATE POLICY. I t  i s  t h e  p o l i c y  o f  t h e  s t a t e  t o  

d e v e l o p  t h e  s t a t e  t o  p r o v i d e  t h e  max imum b e n e f i t  t o  t h e  p e o p l e  o f  t h e  

s t a t e  as r e q u i r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a .  The 

b e n e f i t s  i n c l u d e  em p lo ym e n t o p p o r t u n i t i e s  i n  p r o j e c t s  u n d e r  AS 3 8 . 3 5  

f o r  r e s i d e n t s  q u a l i f i e d  f o r  t h e  em p lo ym e n t ,  as w e l l  as r e c e i p t  o f  

s t a t e  r e v e n u e  f r o m  t h e  d e v e l o p m e n t .

S ec . 3 8 . 3 6 . 0 2 0 .  LEG ISLAT IVE F IND INGS . ( a )  The l e g i s l a t u r e  

f i n d s  t h a t

( 1 )  b e c a u s e  o f  i t s  u n i q u e  c l i m a t e  ^nd i t s  d i s t a n c e  f r o m  t h e  

c o n t i g u o u s  s t a t e s ,  t h e  s t a t e  has h i s t o r i c a l l y  s u f f e r e d  f r o m  u n i q u e  

s o c i a l ,  s e a s o n a l ,  g e o g r a p h i c ,  and e c o n om i c  c o n d i t i o n s  t h a t  r e s u l t  i n  

an u n s t a b l e  e co nom y ;

( 2 )  t h e  u n s t a b l e  economy i s  a h a r d s h i p  on t h e  r e s i d e n t s  o f

t h e  s t a t e  and i s  a g g r a v a t e d  b y  t h e  l a r g e  num be rs o f  s e a s o n a l  and

t r a n s i e n t  n o n r e s i d e n t  w o r k e r s ;

( 3 )  t h e  r a t e  o f  u n em p lo ym e n t among r e s i d e n t s  o f  t h e  s t a t e

i s  one o f  t h e  h i g h e s t  i n  t h e  n a t i o n ;

(A ) t h e  s t a t e  h a s one o f  t h e  h i g h e s t  r a t i o s  o f  n o n r e s i d e n t -

t o - r e s i d e n t  w o r k e r s  i n  t h e  n a t i o n ;

( 5 )  t h e  s t a t e  h a s a c o m p e l l i n g  i n t e r e s t  i n  r e d u c i n g  t h e

l e v e l  o f  u n em p lo ym e n t among i t s  r e s i d e n t s ;

( 6 )  t h e  c o n s t r u c t i o n  i n d u s t r y  i n  t h e  s t a t e  a c c o u n t s  f o r  a

s u b s t a n t i a l  p e r c e n t a g e  o f  t h e  a v a i l a b l e  em p lo ym e n t ;
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( 7 )  c o n s t r u c t i o n  w o r k e r s  r e c e i v e  a g r e a t e r  p e r c e n t a g e  o f  

t h e  u n em p lo ym e n t b e n e f i t s  p a i d  b y  t h e  s t a t e  t h a n  i s  t y p i c a l  o f  o t h e r  

s t a t e s ;

( 8 )  c h r o n i c  u n em p lo ym e n t ca n b r e e d  s e v e r e  s o c i a l  p r o b l e m s  

i n c l u d i n g  a l c o h o l i s m  and d o m e s t i c  v i o l e n c e ;

( 9 )  t h e  r a t e  o f  u n em p lo ym e n t i n  t h e  c o n s t r u c t i o n  i n d u s t r y  

i n  t h e  s t a t e  i s  h i s t o r i c a l l y  h i g h e r  t h a n  t h e  r a t e  o f  u n em p lo ym e n t i n  

o t h e r  i n d u s t r i e s  i n  t h e  s t a t e ;

( 1 0 )  t h e  i n f l u x  o f  n o n r e s i d e n t  c o n s t r u c t i o n  w o r k e r s  c o n t r i ­

b u t e s  t o  o r  c a u s e s t h e  h i g h  u n em p lo ym e n t r a t e  among r e s i d e n t  c o n s t r u c ­

t i o n  w o r k e r s  b e c a u s e  n o n r e s i d e n t  w o r k e r s  com pe te w i t h  r e s i d e n t s  f o r  

t h e  l i m i t e d  num be r o f  a v a i l a b l e  c o n s t r u c t i o n  j o b s ;

( 1 1 )  t h e  r i g h t s - o f - w a y  on s t a t e  l a n d  a r e  owned b y  t h e  s t a t e  

and b e l o n g  t o  t h e  r e s i d e n t s  o f  t h e  s t a t e ;

( 1 2 )  t h e  v a s t  m a j o r i t y  o f  t h e  s t a t e ' s  r e v e n u e  i s  d e r i v e d  

f r o m  in c om e r e s u l t i n g  f r o m  t h e  d e v e l o p m e n t  o f  t h e  s t a t e  r a t h e r  chan 

f r o m  o t h e r  f o rm s  o f  t a x a t i o n ;

( 1 3 )  b e c a u s e  t h e  s t a t e  h a s no p e r s o n a l  in c om e t a x  o r  s a l e s  

t a x ,  n o n r e s i d e n t  w o r k e r s  u se s e r v i c e s  p r o v i c e d  b y  t h e  s t a t e  b u t  do n o t  

c o n t r i b u t e  f a i r l y  t o  t h e  c o s t s  o f  t h o s e  s e r ' v i c e s ;  and

( 1 4 )  A l a s k a n s ,  mo re t h a n  t h e  r e s i d e n t s  o f  o t h e r  s t a t e s ,  

s u f f e r  e c o n o m i c a l l y  when n o n r e s i d e n t s  d i s p l a c e  q u a l i f i e d  r e s i d e n t s  

s i n c e  r e s i d e n t  w o r k e r s  c o n t r i b u t e  l o c a l  t a x e s  as w e l l  as t h e i r  s h a r e  

o f  t h e  r o y a l t i e s  f r o m  n a t u r a l  r e s o u r c e s .

( b ) The l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t

( 1 )  t h e  f i n d i n g s  o f  t h e  D e p a r tm e n t  o f  L a b o r  o f  t h e  S t a t e  o f  

A l a s k a  i n  i t s  r e p o r t  e n t i t l e d  " N o n r e s i d e n t s  W o r k i n g  i n  A l a s k a  i n  1985 " 

s u p p o r t  t h e  ne e d f o r  a r e s i d e n t  h i r i n g  p r e f e r e n c e ;

( 2 )  t h e r e  i s  a need f o r  t i m e l y ,  a c c u r a t e  i n f o r m a t i o n  on t h e  
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numbe r o f  n o n r e s i d e n t  and r e s i d e n t  w o r k e r s  i n  i n d u s t r i e s  i n  t h e  s t a t e ;

( 3 )  t h e  s t a t e  h a s a c o n t i n u i n g  i n t e r e s t  i n  d e t e r m i n i n g  

w h e t h e r  i n d i r e c t  b e n e f i t s ,  i n c l u d i n g  em p lo ym e n t o p p o r t u n i t i e s ,  f r o m  

s t a t e  e x p e n d i t u r e s ,  c o n s t r u c t i o n  p r o j e c t s ,  and a g r e e m e n t s  c o n c e r n i n g  

t h e  d e v e l o pm e n t o f  t h e  s t a t e ' s  r e s o u r c e s  a c c r u e  t o  r e s i d e n t s  o f  t h e  

s t a t e  o r  t o  n o n r e s i d e n t s ;

( A ; a m a j o r  f a c t o r  i n  t h e  u n em p lo ym e n t p r o b l e m  i s  t h e  

f a i l u r e  o f  some em p l o y e r s  eng aged i n  t h e  d e v e l o p m e n t  o f  t h e  s t a t e  and 

u n d e r  l e a s e s  o r  o t h e r  a g r e em e n t s  g r a n t e d  o r  p e r m i t t e d  b y  t h e  s t a t e  t o  

em p lo y s t a t e  r e s i d e n t s ;

( 5 )  w h e r e a s  a t  an e a r l i e r  s t a g e  o f  t h e  s t a t e ' s  h i s t o r y  i t  

was a s s e r t e d  t h a t  h i g h  u n em p lo ym e n t i n  t h e  s t a t e  was due t o  c u l t u r a l  

and g e o g r a p h i c a l  m i g r a t i o n  b a r r i e r s ,  t h e  s t a t e  now ha s many r e s i d e n t s  

who a r e  q u a l i f i e d ,  t r a i n e d ,  and a v a i l a b l e  f o r  em p lo ym e n t i n  t h e  e x p l o ­

r a t i o n ,  d e v e l o p m e n t ,  p r o d u c t i o n ,  and e x t r a c t i o n  o f  n a t u r a l  r e s o u r c e s  

on s t a t e  l a n d ;

( 6 )  t h e  s t a t e  h a s made s i g n i f i c a n t  i n v e s t m e n t s  i n  t r a i n i n g  

p r o g r am s and v o c a t i o n a l  e d u c a t i o n  t o  h e l p  f u r n i s h  i n d u s t r y  w i t h  q u a l ­

i f i e d  r e s i d e n t s  a b l e  t o  w o r k  i n  t h e  d e v e l o p m e n t ,  e x p l o r a t i o n ,  p r o d u c ­

t i o n ,  and e x t r a c t i o n  o f  n a t u r a l  r e s o u r c e  p r o d u c t s  on s t a t e  l a n d ;

( 7 )  t h e  s t a t e ' s  i n v e s tm e n t  i n  t r a i n i n g  a n d e d u c a t i o n  p r o ­

g rams w i l l  be o f  l i t t l e  a v a i l  u n l e s s  s t a t e  r e s i d e n t s  r e c e i v e  em p l o y ­

men t o p p o r t u n i t i e s  i n  c o n s t r u c t i o n  p r o j e c t s  on s t a t e  l a n d ;

( 8 )  em p lo ym e n t o f  n o n r e s i d e n t s  d i s p l a c e s  q u a l i f i e d  r e s i ­

d e n t s  f r om  w o r k  i n  t h e  d e v e l o p m e n t o f  t h e  s t a t e ;  t h e r e f o r e ,  t h e  numbe r 

o f  n o n r e s i d e n t s  h i r e d  f o r  w o r k  on t h e  d e v e l o p m e n t  o f  s t a t e  l a n d  i s  a 

p e c u l i a r  s o u r c e  o f  t h e  u n em p lo ym e n t p r o b l e m  now b e s e t t i n g  t h e  s t a t e ;

( 9 )  t h e  numbe r o f  s t a t e  r e s i d e n t s  who a r e  u n a b l e  t o  f i n d  

w o r k  i s  c o n s i d e r a b l y  h i g h e r  t h a n  i s  r e f l e c t e d  b y u n em p lo ym e n t r a t e s
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1 ba sed on n a t i o n a l l y  a c c e p t e d  m e a s u r e s ;
2

( 1 0 )  many r u r a l  s t a t e  r e s i d e n t s  who w i s h  t o  w o r k  do n o t  seek 

em p lo ym e n t as f r e q u e n t l y  as n e c e s s a r y  t o  m ee t f e d e r a l  d e f i n i t i o n s  o f  

u n em p lo ym e n t b e c a u s e  o f  c o n t i n u i n g  l a c k  o f  em p lo ym e n t o p p o r t u n i t i e s  i n

5 r u r a l  a r e a s  o f  t h e  s t a t e .

6 ! Sec . 3 8 . 3 6 . 0 3 0 .  UNAVA ILAB IL ITY OF PREFERRED WORKERS. ( a )  An
y

em p l o y e r  s u b j e c t  t o  h i r i n g  r e q u i r e m e n t s  u n d e r  AS 3 8 . 3 5 . 1 0 0  may r e q u e s t  .
3

t h e  c o m m i s s i o n e r  o f  l a b o r  t o  a s s i s t  i n  t h e  l o c a t i o n  o f  q u a l i f i e d ,
g

e l i g i b l e  em p lo y e e s u n d e r  AS 3 6 . 1 0 . 0 7 0 .  A f t e r  r e c e i v i n g  a r e q u e s t  f o r  

a s s i s t a n c e ,  t h e  c o m m i s s i o n e r  o f  l a b o r  s h a l l  r e f e r  q u a l i f i e d ,  e l i g i b l e ,

1 and a v a i l a b l e  r e s i d e n t s  t o  t h e  e m p l o y e r  t o  f i l l  t h e  e m p l o y e r ' s  h i r i n g
1 2  An e e d s .
13 j ( b )  I f  t h e  c o m m i s s i o n e r  o f  l a b o r  i s  u n a b l e  t o  r e f e r  a s u f f i c i e n t
14 numbe r o f  q u a l i f i e d ,  e l i g i b l e ,  and a v a i l a b l e  r e s i d e n t s  a b l e  t o  p e r f o r m
15 t h e  w o r k ,  t h e  c o m m i s s i o n e r  o f  1 . b o r may a p p r o v e  t h e  h i r i n g  o f  r e s i -
16 d e n t s  who a r e  n o t  e l i g i b l e  f o r  p r e f e r e n c e  and n o n r e s i d e n t s  f o r  t h e  

b a l a n c e  o f  t h e  r e q u e s t ,
18 Sec . 3 C . 3 6 . 0 4 0 .  REGULATIONS. The c o m m i s s i o n e r  o f  l a b o r  s h a l l
19

a d o p t  r e g u l a t i o n s  u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 )  t o
20 im p l em e n t t h i s  c h a p t e r  and e n c o u r a g e  and r e q u i r e  t h e  h i r i n g  o f  r e s i ­

d e n t s  t o  t h e  max imum e x t e n t  p e r m i t t e d  b y  l a w .

Sec . 3 8 . 3 6 . 0 5 0 .  PREFERENCE IN  ZONE OF UNDEREMPLOYMENT. ( a )  F o r
23

t h e  f u l l  two f i s c a l  y e a r s  f o l l o w i n g  a d e t e r m i n a t i o n  b y  t h e  comm is -
24

s i o n e r  o f  l a b o r  t h a t  a zone o f  u n d e r e m p l o ym e n t  e x i s t s ,  q u a l i f i e d
25 r e s i d e n t s  who a r e  e l i g i b l e  f o r  an em p lo ym e n t p r e f e r e n c e  u n d e r  AS 36
26 10 .1 4 0 s h a l l  be g i v e n  p r e f e r e n c e  i n  h i r i n g  f o r  w o r k  on each r i g h t -
27 ’ o f - w a v  p r o j e c t  on s t a t e  l a n d  u n d e r  AS 3 8 . 3 5  t h a t  i s  w h o l l y  o r  p a r t i a l -
281* l v  s i t e d  w i t h i n  t h e  zone o f  u n d e r e m p l o y m e n t .  The p r e f e r e n c e  a p p l i e s
291*—  ' on a c r a r t - b v - c r a r t  o r  o c c u p a t i o n a l  b a s i s .

CSSB lCS(Jud) -8-



I! WORK DRa I t  WORK DRAFT WORK DRAFT
•i

I!
2
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4
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I

7 i

( b )  The c o m m i s s i o n e r  o f  l a b o r  s h a l l  d e t e r m i n e  t h e  amoun t o f  w o r k  

t h a t  m us t be p e r f o r m e d  u n d e r  t h i s  s e c t i o n  b y q u a l i f i e d  r e s i d e n t s  who 

a r e  e l i g i b l e  f o r  an em p lo ym e n t p r e f e r e n c e  u n d e r  AS 3 6 . 1 0 . 1 4 0 .  I n  

m a k i n g  t h i s  d e t e r m i n a t i o n ,  t h e  c o m m i s s i o n e r  s h a l l  c o n s i d e r  t h e  n a t u r e  

o f  t h e  w o r k ,  t h e  c l a s s i f i c a t i o n  o f  w o r k e r s ,  a v a i l a b i l i t y  o f  e l i g i b l e  

r e s i d e n t s ,  and t h e  w i l l i n g n e s s  o f  e l i g i b l e  r e s i d e n t s  t o  p e r f o r m  t h e  

w o r k .

( c )  The c o m m i s s i o n e r  o f  l a b o r  s h a l l  d e t e r m i n e  t h a t  a zone o f  

u n d e r em p l o ym e n t e x i s t s  on a d e t e r m i n a t i o n  t h a t

( 1 )  t h e  r a t e  o f  u n em p lo ym e n t w i t h i n  t h e  zo n e i s  s u b s t a n ­

t i a l l y  h i g h e r  t h a n  t h e  n a t i o n a l  r a t e  o f . u n em p l o ym e n t ;  ■ > .

( 2 )  a s u b s t a n t i a l  num be r o f  r e s i d e n t s  i n  t h e  zone ha v e

e x p e r i e n c e  o r  t r a i n i n g  i n  o c c u p a t i o n s  t h a t  w o u l d  be em p lo y e d  on a

p r o j  e c t ;

( 3 )  t h e  l a c k  o f  em p lo ym e n t o p p o r t u n i t i e s  i n  t h e  zone has

s u b s t a n t i a l l y  c o n t r i b u t e d  t o  s e r i o u s  s o c i a l  o r  e c o n om i c  p r o b l e m s  i n  

t h e  z o n e ; and

( 4 )  em p lo ym e n t o f  w o r k e r s  who a r e  n o t  r e s i d e n t s  i s  a p e c u ­

l i a r  s o u r c e  o f  t h e  u n em p lo ym e n t o f  r e s i d e n t s  o f  t h e  z o n e .
<

i Sec . 3 8 . 3 6 . 0 6 0 .  PREFERENCE IN  ECONOMICALLY DISTRESSED ZONE. The

h i r i n g  p r e f e r e n c e  e s t a b l i s h e d  i n  AS 3 6 . 1 0 . 1 6 0  f o r  r e s i d e n t s  o f  an 

e c o n o m i c a l l y  d i s t r e s s e d  z on e who q u a l i f y  u n d e r  AS 3 6 . 1 0 . 1 4 0  a p p l i e s  t o  

w o r k  on ea ch c o n s t r u c t i o n  p r o j e c t  on a s t a t e  r i g h t - o f - w a y  u n d e r

AS 3 8 . 3 5  t h a t  i s  w h o l l y  o r  p a r t i a l l y  s i t e d  w i t h i n  t h e  e c o n o m i c a l l y

d i s t r e s s e d  z o n e .ii 
26'

Sec . 3 8 . 3 6 . 0 7 0 .  GENERAL REQUIREMENTS. ( a ) I f  t h e  g o v e r n o r  has

8

9 • 

10 

11 

12
|i

13 !:
ii

14 j

15

16

ii

17i;
18 in

19

20 

21 

22

23 ii

24
I*Il
'I

25 Ii

27 I*

28 i
291!

d e c l a r e d  an a r e a  t o  be an a r e a  a f f e c t e d  b y an e c o n om ic  d i s a s t e r  u n d e r  

AS 4L 285 , t h e n  t h e  p r e f e r e n c e  f o r  r e s i d e n t s  o f  t h e  a r e a  e s t a b -  

i r i e r AS 4 4 . 3 3 . 2 8 5  - 4 4 . 3 3 . 3 1 0  s u p e r s e d e s  a p r e f e r e n c e  u n d e r
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i
I
Ii

t h i s  c h a p t e r .

( b )  The c o m m i s s i o n e r  o f  l a b o r  s h a l l  d e f i n e  t h e  b o u n d a r i e s  o f  a 

zor .e i n  w h i c h  a p r e f e r e n c e  a p p l i e s .  The b o u n d a r i e s  may i n c l u d e  a

p o r t i o n  o f  t h e  s t a t e  o r  t h e  s t a t e  as a w h o l e .

5 |j S ec . 3 8 . 3 6 . 0 8 0 .  DETERMINATION OF QUAL IF ICAT IONS , TRANSFERS, AND

1 CERT IF ICAT ION . ( a )  An e m p l o y e r  s h a l l  d e t e r m i n e  and j u d g e  t h e  w o r k
ii

q u a l i f i c a t i o n s  o f  a p p l i c a n t s  f o r  em p lo ym e n t .

24 1

( b )  An e m p l o y e r  may make a bo n a f i d e  t r a n s f e r  o f  managemen t
9 i em p lo y e e s  f r o m  one p r o j e c t  o r  b u s i n e s s  a c t i v i t y  t o  a n o t h e r .  A p o s i -

0 t i o n  f i l l e d  b y a bon a f i d e  t r a n s f e r  u n d e r  t h i s  s u b s e c t i o n  i s  n o t
1 1 c o n s i d e r e d  t o  h a v e  be e n a v a c a n c y  f o r  t h e  p u r p o s e s  o f  t h e  h i r i n g

1 2 j i  r e q u i r e m e n t s  u n d e r  AS 3 8 . 3 6 . 0 5 0  -  3 8 . 3 6 . 0 6 0 .

13 ( c )  An e m p l o y e r  s u b j e c t  t o  a r e s i d e n t  h i r i n g  r e q u i r e m e n t  u n d e r
14 • t h i s  c h a p t e r  s h a l l  c e r t i f y  t h a t  i n d i v i d u a l s  em p lo y e d  as r e s i d e n t s

I
15 '

u n d e r  a p r e f e r e n c e  w e r e  e l i g i b l e  f o r  t h e  p r e f e r e n c e  a t  t h e  t im e  o f
1 6  ! ,  . .

| h i r i n g .

1 (d ) A l a b o r  o r g a n i z a t i o n  t h a t  d i s p a t c h e s  members f o r  w o r k  on a
18 '

| r i g h t - o f - w a y  p r o j e c t  on s t a t e  l a n d  u n d e r  AS 3 8 . 3 5  u n d e r  a c o l l e c t i v e
19 ;

b a r g a i n i n g  a g r e em e n t s h a l l  c e r t i f y  t h a t  i n d i v i d u a l s  d i s p a t c h e d  as
20 ' r e s i d e n t s  t o  mee t a p r e f e r e n c e  w e r e  e l i g i b l e  f o r  t h e  p r e f e r e n c e  a t  t h e
21 t i m e  o f  d i s p a t c h .
22 ( e )  An e m p l o y e r  o r  l a b o r  o r g a n i z a t i o n  may r e q u e s t  a s s i s t a n c e
23 • f r o m  t h e  c o m m i s s i o n e r  o f  l a b o r  i n  v e r i f y i n g  t h e  e l i g i b i l i t y  o f  an 

a p p l i c a n t  f o r  a h i r i n g  p r e f e r e n c e  u n d e r  t h i s  c h a p t e r .

S e c . 3 8 . 3 6 . 0 9 0 .  INCORPORATION INTO CONTRACTS. ( a ) I n  o r d e r  t o
26 c r e a t e ,  p r o t e c t ,  and p r e s e r v e  t h e  r i g h t  o f  e l i g i b l e  q u a l i f i e d  r e s i -
27 !■ d e n t s  t o  em p lo ym e n t on r i g h t - o f - w a y  p r o j e c t s  on s t a t e  l a n d  u n d e r
28! AS 3 8 . 3 5 ,  t h e  c o m m i s s i o n e r  s h a l l  i n c o r p o r a t e  J n t o  ea ch l e a s e  o r  c o n d i -

t i o n a l  l e a s e  a p r o v i s i o n  r e q u i r i n g  c o m p l i a n c e  w i t h  t h i s  c h a p t e r ,  
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r e g u l a t i o n s  a d o p t e d  u n d e r  t h i s  c h a p t e r ,  and e a c h l a t e r  amendmen t t o  

t h i s  c h a p t e r  o r  t h e  r e g u l a t i o n s ,  and a u t h o r i z i n g  p e n a l t i e s  u n d e r  

AS 3 8 . 3 6 . 2 1 0  f o r  f a i l u r e  t o  c o m p l y .

( b )  The c o m m i s s i o n e r  s h a l l  i n c o r p o r a t e  i n t o  ea ch l e a s e  o r  c o n d i ­

t i o n a l  l e a s e  a r e q u i r e m e n t  t h a t  t h e  l e s s e e  i n c l u d e  i n  e a c h c o n t r a c t  

w i t h  c o n t r a c t o r s  o r  s u b c o n t r a c t o r s  who w i l l  be o p e r a t i n g  on a s t a t e  

r i g h t - o f - w a y  p r o j e c t  u n d e r  AS 3 8 . 3 5  a p r o v i s i o n  r e q u i r i n g  c o m p l i a n c e  

w i t h  t h i s  c h a p t e r ,  r e g u l a t i o n s  a d o p t e d  u n d e r  t h i s  c h a p t e r ,  and each 

l a t e r  amendment t o  t h i s  c h a p t e r  o r  t h e  r e g u l a t i o n s ,  a nd a u t h o r i z i n g  

p e n a l t i e s  u n d e r  AS 3 8 . 3 6 . 2 1 0  f o r  f a i l u r e  t o  c om p l y .

S e c . 3 8 . 3 6 . 1 0 0 .  REPORTING PROVIS IONS. An e m p l o y e r  o b l i g a t e d  t o  

em p lo y  r e s i d e n t s  u n d e r  t h i s  c h a p t e r  s h a l l  c om p l y  w i t h  t h e  r e p o r t i n g  

p r o v i s i o n s  t h a t  t h e  c o m m i s s i o n e r  o f  l a b o r  d e t e rm i n e s  a r e  n e c e s s a r y  t o  

c a r r y  o u t  t h i s  c h a p t e r .  E x c e p t  f o r  s t a t i s t i c a l  d a t a ,  i n f o r m a t i o n  

c o n c e r n i n g  s p e c i f i c  em p lo y e e s i s  c o n f i d e n t i a l  and may n o t  b e r e l e a s e d  

t o  t h e  p u b l i c  b y  t h e  d e p a r t m e n t .  The c o n f i d e n t i a l  em p lo y e e  i n f o r m a ­

t i o n  may be s h a r e d  b e tw e e n  d e p a r tm e n t s  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .

S e c . 3 8 . 3 6 . 1 1 0 .  RESIDENT CERT IF ICAT ION . ( a )  The c o m m i s s i o n e r  

o f  l a b o r  may im p l e m e n t  a c e r t i f i c a t i o n  s y s t em  f o r  s t a t e  r e s i d e n t s .  

The c o m m i s s i o n e r  o f  l a b o r  may c h a r g e  a p p l i c a n t s  f o r  c e r t i f i c a t i o n  a 

r e a s o n a b l e  f e e  t o  c o v e r  t h e  c o s t s  o f  t h e  c e r t i f i c a t i o n  s y s t e m .

( b ) An e m p l o y e r  who r e a s o n a b l y  r e l i e s  on a c e r t i f i c a t i o n  b y t h e  

c o m m i s s i o n e r  o f  l a b o r  t h a t  an a p p l i c a n t  o r  em p lo y e e i s  a r e s i d e n t  i s  

n o t  l i a b l e  f o r  p e n a l t i e s  u n d e r  t h i s  c h a p t e r  b a s e d on t h e  n o n r e s i d e n c e  

o f  t h e  a p p l i c a n t  o r  em p lo y e e .

ARTICLE 2 . ENFORCEMENT.

Sec . 3 8 . 3 6 . 2 1 0 .  C I V I L  PENALTY FOR WILFUL NONCOMPLIANCE. ( a ) 

The c o m m i s s i o n e r  o f  l a b o r  may c o n d u c t  i n v e s t i g a t i o n s  and h e a r i n g s  t o  

e n f o r c e  c o m p l i a n c e  w i t h  t h i s  c h a p t e r .  A f t e r  a h e a r i n g ,  i f  t h e

- 1 1 -  CSSB 1 0 8 ( J u d )
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c o m m i s s i o n e r  o f  l a b o r  f i n d s  t h a t  an em p l o y e r  h a s w i l f u l l y  f a i l e d  t o  

c om p l y  w i t h  t h i s  c h a p t e r ,  t h e  cu - 'm i s s i o n e r  o f  l a b o r  may im p o s e a c i v i l  

p e n a l t y  i n  an amoun t no g r e a t e r  t h a n

( 1 )  $ 5 , 0 0 0  f o r  t h e  f i r s t  r e j e c t i o n  o f  a q u a l i f i e d  e l i g i b l e

a p p l i c a n t  o r  o t h e r  v i o l a t i o n  o f  t h i s  c h a p t e r ;

( 2 )  $ 1 0 , 0 0 0  f o r  t h e  s e c o n d and each s u b s e q u e n t  r e j e c t i o n  o r

o t h e r  v i o l a t i o n  o f  t h i s  c h a p t e r .

( b )  I n  a d d i t i o n  t o  t h e  i m p o s i t i o n  o f  o t h e r  p e n a l t i e s  u n d e r  t h i s  

s e c t i o n ,  i f  t h e  c o m m i s s i o n e r  o f  l a b o r  f i n d s  t h a t  an e m p l o y e r  has 

w i l f u l l y  r e j e c t e d  a q u a l i f i e d  e l i g i b l e  a p p l i c a n t  o r  t e r m i n a t e d  a 

q u a l i f i e d  e l i g i b l e  em p lo y e e i n  v i o l a t i o n  o f  t h i s  c h a p t e r ,  t h e  c omm is­

s i o n e r  may r e q u i r e  t h e  e m p l o y e r  t o  pa y t h e  p e r s o n  t h e  am oun t o f  wages

t h e  p e r s o n  l o s t  and may r e q u i r e  a d d i t i o n a l  amoun ts t o  r e im b u r s e  t h e

p e r s o n  f o r  a c t u a l  e x p e n s e s i n c u r r e d  as a r e s u l t  o f  t h e  w r o n g f u l

a c t i o n .

( c )  The c o m m i s s i o n e r  o f  l a b o r  may im po se t h e  p e n a l t i e s  u n d e r  

t h i s  s e c t i o n  on an e m p l o y e r  o n l y  i f  t h e  em p l o y e r  i t s e l f  h a s f a i l e d  t o  

c om p l y  w i t h  t h i s  c h a p t e r ,  r e g u l a t i o n s  a d o p t e d  u n d e r  t h i s  c h a p t e r ,  o r  

l a t e r  amendmen ts t o  t h i s  c h a p t e r  o r  t h e  r e g u l a t i o n s ,  o r  i f  t h e  em­

p l o y e r  has f a i l e d  t o  i n c o r p o r a t e  i n t o  i t s  c o n t r a c t s  t h e  p r o v i s i o n

r e q u i r e d  u n d e r  AS 3 8 . 3 5 . 1 0 0 ( h )  and AS 3 8 . 3 6 . 0 9 0 ( b ) .

( d )  I n  a d d i t i o n  t o  t h e  i m p o s i t i o n  o f  p e n a l t i e s  u n d e r  t h i s  s e c ­

t i o n ,  t h e  c o m m i s s i o n e r  o f  l a b o r  may se e k i n j u n c t i v e  r e l i e f  a g a i n s t  a 

p e r s o n  who i s  n o t  i n  c o m p l i a n c e  w i t h  t h i s  c h a p t e r  and t h e  e n f o r c e m e n t  

o f  p e n a l t i e s  im p o s e d u n d e r  t h i s  s e c t i o n .

S ec . 3 8 . 3 6 . 2 2 0 .  PENALTIES FOR APPLICANTS AND EMPLOYERS. ( a ) An 

i n d i v i d u a l  who makes a f a l s e  sw o r n  s t a t e m e n t  i n  c o n n e c t i o n  w i t h  a 

c e r t i f i c a t i o n  o f  e l i g i b i l i t y  f o r  an em p lo ym en t p r e f e r e n c e  u n d e r  t h i s  

c h a p t e r  i s  s u b j e c t  t o  c r i m i n a l  p r o s e c u t i o n  f o r  p e r j u r y  u n d e r  
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AS 1 1 . 5 6 . 2 0 0 .

( b )  An i n d i v i d u a l  who makes an u n s w o r n  f a l s i f i c a t i o n  w i t h  t h e  

i n t e n t  t o  m i s l e a d  a p u b l i c  s e r v a n t  i n  t h e  p e r f o r m a n c e  o f  a d u t y  i n  

c o n n e c t i o n  w i t h  a c e r t i f i c a t i o n  o f  e l i g i b i l i t y  f o r  an em p lo ym en t 

p r e f e r e n c e  u n d e r  t h i s  c h a p t e r  i s  s u b j e c t  t o  c r i m i n a l  p r o s e c u t i o n  u n d e r  

AS 1 1 . 5 6 . 2 1 0 .

( c )  I n  a d d i t i o n  t o  c r i m i n a l  p e n a l t i e s  im p o s e d  b y  s t a t e  l a w ,  an 

| i n d i v i d u a l  who i s  c o n v i c t e d  o f  a c r im e  i n  c o n n e c t i o n  w i t h  a f a l s e

s t a t e m e n t  made i n  a c e r t i f i c a t i o n  r e q u i r e d  u n d e r  AS 3 8 . 3 6 . 0 8 0 ,  i f  t h e  

c o n v i c t i o n  i s  n o t  r e v e r s e d ,  f o r f e i t s  a l l  f u t u r e  r i g h t s  t o  e l i g i b i l i t y  

f o r  an em p lo ym e n t p r e f e r e n c e  u n d e r  t h i s  c h a p t e r .  ...

S e c . 3 8 . 3 6 . 2 3 0 .  C I V I L  PENALTIES FOR FALSE CERT IF ICAT IONS . (a ) 

I n  a d d i t i o n  t o  a n y c r i m i n a l  p e n a l t i e s  im p o s e d  and t o  p e n a l t i e s  im p o s e d 

u n d e r  AS 3 8 . 3 6 . 2 1 0  and 3 8 . 3 6 . 2 2 0 ,  a f t e r  a h e a r i n g  t h e  c o m m i s s i o n e r  o f  

l a b o r  may im p o s e a c i v i l  p e n a l t y  on an i n d i v i d u a l  who , i n  c o n n e c t i o n  

w i t h  c e r t i f i c a t i o n  o f  e l i g i b i l i t y  f o r  an em p lo ym e n t p r e f e r e n c e  u n d e r  

t h i s  c h a p t e r ,

( 1 )  made a f a l s e  sw o rn  s t a t e m e n t ;  o r

( 2 )  made an u n s w o r n  f a l s i f i c a t i o n  w i t h  i n t e n t  t o  m i s l e a d  a

p u b l i c  s e r v a n t  i n  t h e  p e r f o rm a n c e  o f  a d u t y .

( b )  The amoun t o f  t h e  c i v i l  p e n a l t y  u n d e r  ( a )  o f  t h i s  s e c t i o n

f o r  an i n d i v i d u a l  who f a l s e l y  c e r t i f i e s  t h a t  t h e  p e r s o n  i s  e l i g i b l e  

f o r  an em p lo ym e n t p r e f e r e n c e  u n d e r  t h i s  c h a p t e r  i s  n o t  mo re t h a n  $ A 0 0 

f o r  ea ch f a l s e  c e r t i f i c a t i o n .  The i n d i v i d u a l  a l s o  f o r f e i t s  a l l  f u t u r e  

r i g h t s  _o e l i g i b i l i t y  f o r  an em p lo ym e n t p r e f e r e n c e  u n d e r  t h i s  c h a p t e r .

( c )  The am oun t o f  t h e  c i v i l  p e n a l t y  u n d e r  ( a )  o f  t h i s  s e c t i o n

f o r  an em p l o y e r  who f a l s e l y  c e r t i f i e s  t h a t  an em p lo y e e  i s  a r e s i d e n t  

e l i g i b l e  f o r  a p r e f e r e n c e  u n d e r  t h i s  c h a p t e r  i s  n o t  more t h a n  $ 2 , 0 0 0  

f o r  ea ch o f  t h e  f i r s t  f i v e  f a l s e  c e r t i f i c a t i o n s .  The p e n a l t y  f o r  t h e

- 1 3 -  CSSB 1 0 8 ( J u d )
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s i x t h  and each s u c c e e d i n g  f a l s e  c e r t i f i c a t i o n  made b y  an e m p l o y e r  i s  

a t  l e a s t  $ 2 , 0 0 0  and n o t  mo re t h a n  $ 4 , 0 0 0 .

ARTICLE 3 . GENERAL PROVISIONS. ,

S ec . 3 8 . 3 6 . 3 1 0 .  A P P L IC A B IL IT Y  OF CHAPTER. T h i s  c h a p t e r  a p p l i e s  

t o  ea ch r i g h t - o f - w a y  p r o j e c t  on s t a t e  l a n d  u n d e r  AS 3 8 . 3 5 .  The p r e f ­

e r e n c e  a p p l i e s  o n l y  t o  em p lo vm e n t t h a t  i s  p e r f o r m e d  d i r e c t l y  f o r  an 

e m p l o y e r .

Sec . 3 8 . . 3 6 . 3 9 0 .  D EF IN IT IONS . I n  t h i s  c h a p t e r

( 1 )  " e m p l o y e r "  means a p e r s o n  o t h e r  t h a n  t h e  s t a t e  who i s  a 

p a r t y  t o  a l e a s e  o r  c o n d i t i o n a l  l e a s e  u n d e r  AS 3 8 . 3 5 . 1 0 0  on s t a t e  l a n d  

and t h e  p e r s o n ' s  a f f i l i a t e ,  p r i n c i p a l ,  s u b s i d i a r y ,  c o n t r a c t o r ,  o r  

s u b c o n t r a c t o r  i f  t h e  a c t i v i t y  o f  t h e  a f f i l i a t e ,  p r i n c i p a l ,  s u b s i d i a r y ,  

c o n t r a c t o r ,  o r  s u b c o n t r a c t o r  i s  p e r f o r m e d  on s t a t e  l a n d ;

( 2 )  " q u a l i f i e d "  ha s t h e  m e a n i n g  g i v e n  i n  AS 3 6 . 1 0 . 9 9 0 ;

( 3 ) " r e s i d e n t "  h a s t h e  m e a n i n g  g i v e n  i n  AS 3 6 . 9 5 . 0 1 0 ;

( 4 ) " r i g h t - o f - w a y  p r o j e c t  on s t a t e  l a n d "  means a p r o j e c t  

a u t h o r i z e d  by a l e a s e  o r  c o n d i t i o n a l  l e a s e  f o r  t h e  c o n s t r u c t i o n  and 

o p e r a t i o n  o f  an o i l  and gas p i p e l i n e  u n d e r  AS 3 8 . 3 5  i f  t h e  s t a t e  i s  a

p a r t y  t o  t h e  l e a s e  and t h e  p r o j e c t  i s  p e r f o r m e d  i n  w h o l e  o r  i n  p a r t  on

s t a t e  l a n d ;

( 5 ) " s t a t e  l a n d "  means a l l  l a n d ,  i n c l u d i n g  s h o r e ,  t i d e ,  and 

subme rged l a n d ,  b e l o n g i n g  t o  o r  a c q u i r e d  b y  t h e  s t a t e .

*  Sec . 4 . AS 3 8 . 3 6 ,  e n a c t e d  i n  s e c .  3 o f  t h i s  A c t ,  a p p l i e s  t o  a l e a s e

o r  c o n d i t i o n a l  l e a s e  f o r  t h e  d e v e l o p m e n t  o f  s t a t e  r i g h t s - o f - w a y  u n d e r  

AS 3 8 . 3 5  e n t e r e d  i n t o  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  and t o  a 

r e n e g o t i a t i o n  o f  t h e  l e a s e  o r  c o n d i t i o n a l  l e a s e  u n d e r  AS 3 8 . 3 5 .  AS 3 8 . 3 6  

a p p l i e s  t o  t h e  r e n e g o t i a t i o n  on o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  o f  

a l e a s e  o r  c o n d i t i o n a l  l e a s e  e n t e r e d  i n t o  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t  i f  t h e  r e n e g o t i a t i o n  r e s u l t s  i n  a m a j o r  cha nge i n  t h e  d u t i e s  o f  a 
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WORK DRAFT

O r i g i n a l  s p o n s o r :  C o g h i l l

IN  THE SENATE BY THE JUD IC IARY COMMITTEE

CS FOR SENATE B I L L  NO. 108 ( J u d i c i a r y )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  F IRST SESSION

A B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  d e c i s i o n s  on r i g h t - o f - w a y  l e a s e

a p p l i c a t i o n s . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 . AS 3 8 . 3 5 . 1 0 0  i s  amended t o  r e a d :

Sec . 3 8 . 3 5 . 1 0 0 .  DECIS ION ON APPL ICAT ION . ( a )  The c o m m i s s i o n e r

s h a l l  p r o m p t l y  d e t e r m i n e ,  on an a p p l i c a t i o n  f i l e d  u n d e r  AS 3 8 . 3 5 . 0 5 0 ,
*/ •** ;

w h e t h e r  t h e  a p p l i c a n t  i s  f i t ,  w i l l i n g  and a b l e  t o  p e r f o r m  t h e  t r a n s ­

p o r t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  i n  a m an ne r t h a t  w i l l  be r e q u i r e d  b y  

t h e  p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t .  I n  m a k i n g  a d e t e r m i n a t i o n  t h e  

c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  o r  n o t

( 1 )  t h e  p r o p o s e d  u s e  o f  t h e  r i g h t - o f - w a y  w i l l  u n r e a s o n a b l y

c o n f l i c t  w i t h  e x i s t i n g  u s e s  o f  t h e  l a n d  i n v o l v i n g  a s u p e r i o r  p u b l i c  

i n t e r e s t ;

( 2 )  t h e  a p p l i c a n t  ha s t h e  t e c h n i c a l  and f i n a n c i a l  c a p a b i l ­

i t y  t o  p r o t e c t  s t a t e  and p r i v a t e  p r o p e r t y  i n t e r e s t s ;

( 3 )  t h e  a p p l i c a n t  ha s t h e  t e c h n i c a l  and f i n a n c i a l  c a p a b i l ­

i t y  t o  t a k e  a c t i o n  t o  t h e  e x t e n t  r e a s o n a b l y  p r a c t i c a l  t o

(A ) p r e v e n t  a n y  s i g n i f i c a n t  a d v e r s e  e n v i r o n m e n t a l  

im p a c t ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  e r o s i o n  o f  t h e  s u r f a c e  o f  

t h e  l a n d  and damage t o  f i s h  and w i l d l i f e  and t h e i r  h a b i t a t ;

(B ) u n d e r t a k e  a n y n e c e s s a r y  r e s t o r a t i o n  o r  r e v e g e t a ­

t i o n ;  and

(C ) p r o t e c t  t h e  i n t e r e s t s  o f  i n d i v i d u a l s  l i v i n g  i n  t h e  

g e n e r a l  a r e a  o f  t h e  r i g h t - o f - w a y  who r e l y  on f i s h ,  w i l d l i f e  and

- 1 -  CSSB 10 8 ( J u d )
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b i o t i c  r e s o u r c e s  o f  t h e  a r e a  f o r  s u b s i s t e n c e  p u r p o s e s ;

( 4 )  t h e  a p p l i c a n t  h a s t h e  f i n a n c i a l  c a p a b i l i t y  t o  p a y

r e a s o n a b l y  f o r e s e e a b l e  damages f o r  w h i c h  t h e  a p p l i c a n t  may become 

l i a b l e  on c l a i m s  a r i s i n g  f r o m  t h e  c o n s t r u c t i o n ,  o p e r a t i o n ,  m a i n t e n a n c e  

o r  t e r m i n a t i o n  o f  t h e  p i p e l i n e ^

( 5 )  t h e  a p p l i c a n t  has .a g r e e d t h a t  i n  t h e  c o n s t r u c t i o n  and 

o p e r a t i o n  o f  a p i p e l i n e  w i t h i n  t h e  r i g h t - o f - w a y  t h e  a p p l i c a n t  w i l l

c o m p l y  w i t h  and r e q u i r e  c o n t r a c t o r s  and t h e i r  s u b c o n t r a c t o r s  t o  c om p l y  

w i t h  a p p l i c a b l e  and v a l i d  l a w s  and r e g u l a t i o n s  r e g a r d i n g  t h e  h i r i n g  o f  

r e s i d e n t s  o f  t h e  s t a t e  t h e n  i n  e f f e c t  o r  t h a t  t a k e  e f f e c t  s u b s e q u e n t -

I x -
, ( b ) I f  t h e  c o m m i s s i o n e r  makes t h e  [THESE] d e t e r m i n a t i o n s  u n d e r  

( a )  o f  t h i s  s e c t i o n  f a v o r a b l y  t o  t h e  a p p l i c a n t ,  t h e n  t h e  c o m m i s s i o n e r  

may g r a n t  t h e  w h o l e  o r  p a r t  o f  t h e  a p p l i c a t i o n .  I f  t h e  c o m m i s s i o n e r  

makes t h e  d e t e r m i n a t i o n s  u n d e r  ( a ) ' 1) - ( 5 ) o f  t i l l s  s e c t i o n  f a v o r a b l y  

t o  t h e  a p p l i c a n t  b u t  d e t e r m i n e s  t h a t  t h e  a p p l i c a n t  i s  n o t  t h e n  f i t ,  

w i l l i n g ,  and a b l e  t o  p e r f o r m  u n d e r  t h e  a p p l i c a t i o n ,  t h e  c o m m i s s i o n e r  

may g r a n t  t h e  a p p l i c a t i o n  s u b j e c t  t o  c o n d i t i o n s  e s t a b l i s h e d  b y t h e

c o m m i s s i o n e r  t h a t  w i l l  e n s u r e  t h a t  t h e  a p p l i c a n t  w i l l ,  w i t h i n  a p r e ­

s c r i b e d  p e r i o d  o f  t im e  n o t  e x c e e d i n g  10 y e a r s ,  e s t a b l i s h  t h a t  t h e

a p p l i c a n t  i s  f i t ,  w i l l i n g ,  and a b l e ,  u n d e r  ( a ) o f  t h i s  s e c t i o n ,  t o  

p e r f o r m  t h e  t r a n s p o r t a t i o n  o r  o t h e r  a c t s  t h a t  w i l l  be r e q u i r e d  b y  t h e  

p r e s e n t  o r  f u t u r e  . . u b l i c  i n t e r e s t .  An a p p l i c a n t  i s  n o t  e n t i t l e d  t o  a 

n o t i c e  o r  a u t h o r i z a t i o n  t o  p r o c e e d  t o  c o n s t r u c t i o n ,  o r  i t s  e q u i v a l e n t ,  

u n d e r  a c o n d i t i o n a l  l e a s e  u n t i l  t h e  c o m m i s s i o n e r  d e t e rm i n e s  i n  w r i t i n g  

t h a t  t h e  a p p l i c a n t  has s a t i s f a c t o r i l y  e s t a b l i s h e d  t h a t  t h e  a p p l i c a n t  

i s  t h e n  f i t ,  w i l l i n g ,  and a b l e  t o  p e r f o r m  u n d e r  ( a )  o f  t h i s  s e c t i o n .  

O t h e r w i s e ,  t h e  c o m m i s s i o n e r  s h a l l  d en y t h e  a p p l i c a t i o n .

( c )  The c o m m i s s i o n e r  mav o f f e r  t h e  a p p l i c a n t  a l e a s e  u n d e r  t h i s

CSSB 108(Jud) -2-
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s e c t i o n .  I f  t h e  a p p l i c a n t  does n o t  a c c e p t  a l e a s e  o f f e r e d  u n d e r  t h i s  

s e c t i o n  w i t h i n  30 d a y s ,  t h e  l e a s e  o f f e r e d  i s  w i t h d r a w n  [ I N  ORDER TO 

GRANT THE WHOLE OR PART OF THE APPL ICAT ION THE COMMISSIONER SHALL 

OFFER A LEASE TO THE APPLICANT FOR ITS ACCEPTANCE THROUGH SIGNING OF 

THE LEASE AND AGREEING TO COMPLY WITH ITS TERMS, CONDITIONS, AND 

OBLIGATIONS. ONLY UPON PROPER ACCEPTANCE OF OFFERED LEASE BY THE 

APPLICANT W ITH IN 30 DAYS AFTER ITS HAVING BEEN PRESENTED IS THE GRANT 

OF THE APPL ICAT ION CONSUMMATED].

*  S e c . 2 . AS 3 8 . 3 5 . 1 0 0  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :

( d ) The c o m m i s s i o n e r  s h a l l  i n c l u d e  i n  a c o n d i t i o n a l  l e a s e  ea ch 

r e q u i r e m e n t  and c o n d i t i o n  o f  t h e  c o v e n a n t s  e s t a b l i s h e d  u n d e r  AS 3 8 . -
t*

3 5 . 1 2 0 .  The c o m m i s s i o n e r  may a l s o  r e q u i r e  t h a t  t h e  l e s s e e  a g r e e  t o  

a d d i t i o n a l  c o n d i t i o n s  t h a t  t h e  c o m m i s s i o n e r  f i n d s  t o  be i n  t h e  p u b l i c  

i n t e r e s t .  I n  p l a c e  o f  t h e  c o v e n a n t  e s t a b l i s h e d  u n d e r  AS 3 8 . 3 5 . -  

1 2 0 ( a ) ( 9 ) ,  t h e  c o m m i s s i o n e r  s h a l l  r e q u i r e  t h e  l e s s e e  t o  a g r e e  t h a t  i t  

w i l l  n o t  t r a n s f e r ,  a s s i g n ,  p l e d g e ,  o r  d i s p o s e  o f  i n  a n y m an n e r , d i ­

r e c t l y  o r  i n d i r e c t l y ,  i t s  i n t e r e s t  i n  a c o n d i t i o n a l  r i g h t - o f - w a y  l e a s e  

o r  a p i p e l i n e  s u b j e c t  t o  t h e  c o n d i t i o n a l  l e a s e ,  u n l e s s  t h e  c omm is­

s i o n e r ,  a f t e r  c o n s i d e r i n g  t h e  p u b l i c  i n t e r e s t ,  a u t h o r i z e s  t h e  t r a n s ­

f e r .  The c o m m i s s i o n e r  s h a l l  a l s o  r e q u i r e  t h e  l e s s e e  t o  a g r e e  n o t  t o  

a l l o w  t h e  t r a n s f e r  o f  c o n t r o l  o f  t h e  l e s s e e  w i t h o u t  t h e  a p p r o v a l  o f  

t h e  c o m m i s s i o n e r ;  as u s e d  i n  t h i s  s u b s e c t i o n ,  " t r a n s f e r  o f  c o n t r o l  o f  

t h e  l e s s e e "  means t h e  t r a n s f e r  o f  30 p e r c e n t  o r  m o r e , i n  t h e  a g g r e ­

g a t e ,  o f  o w n e r s h i p  i n t e r e s t  i n  t h e  l e s s e e  i n  one o r  more t r a n s a c t i o n s  

t o  one o r  mo re p e r s o n s  b y  one o r  m o re p e r s o n s .

( e ) I n  an a p p l i c a t i o n  f o r  t h e  a p p r o v a l  u n d e r  ( d ) o f  t h i s  s e c t i o n  

o f  a t r a n s f e r  o f  an i n t e r e s t ,  t h e  c o m m i s s i o n e r  s h a l l  c o n s i d e r  w h e t h e r  

t h e  p r o p o s e d  t r a n s f e r e e  w i l l  be f i t ,  w i l l i n g ,  and a b l e  t o  p e r f o r m  t h e  

t r a n s p o r t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  u n d e r  t h e  c o n d i t i o n s  e s t a b l i s h e d
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i n  t h e  c o n d i t i o n a l  l e a s e  and w h e t h e r  t h e  t r a n s f e r  i s  i n  t h e  p u b l i c  

i n t e r e s t .  I n  a p p r o v i n g  t h e  t r a n s f e r  o f  an i n t e r e s t  u n d e r  ( d ) o f  t h i s  

s e c t i o n  and t h i s  s u b s e c t i o n ,  t h e  c o m m i s s i o n e r  may im p o s e any c o n d i t i o n  

on t h e  t r a n s f e r  t h a t  t h e  c o m m i s s i o n e r  c o n s i d e r s  i n  t h e  p u b l i c  i n t e r ­

e s t .  The c o m m i s s i o n e r  s h a l l  r e q u i r e  a c o n d i t i o n a l  l e s s e e  t o  a g r e e  

t h a t

( 1 )  i n  t h e  a b s e n c e o f  t h e  a p p r o v a l  o f  t h e  c o m m i s s i o n e r ,  a 

t r a n s f e r  may n o t  r e l i e v e  t h e  l e s s e e  o f  an o b l i g a t i o n  assumed u n d e r t h e  

l e a s e ;

( 2 )  a t r a n s f e r ,  i n c l u d i n g  t h e  t r a n s f e r  o f  l e s s e e ,  t h a t

o c c u r s  w i t h o u t  t h e  a p p r o v a l  o f  t h e  c o m m i s s i o n e r  i s  i n e f f e c t i v e  t o  

t r a n s f e r  i n t e r e s t s  i n  and o b l i g a t i o n s  u n d e r  t h e  l e a s e ;  and

( 3 )  a t r a n s f e r  c o n s t i t u t e s  a d e f a u l t  u n d e r  t h e  l e a s e .

( f )  I f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  u n d e r  ( a )  o f  t h i s  s e c c i o n

t h a t  t h e  a p p l i c a n t  i s  f i t ,  w i l l i n g ,  and a b l e  t o  p e r f o r m  t h e  t r a n s p o r ­

t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  i n  a m a n n e r t h a t  w i l l  be r e q u i r e d  by t h e  

p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t ,  t h e  c o m m i s s i o n e r  may amend t h e  

c o n d i t i o n a l  r i g h t - o f - w a y  l e a s e  t o  i n s e r t  t h e  c o v e n f . i t  e s t a b l i s h e d  i n  

AS 3 8 . 3 5 . 1 2 0 ( a ) ( 9 )  i n  p l a c e  o f  t h e  c o v e n a n t  a g a i n s t  a t r a n s f e r  e s t a b ­

l i s h e d  u n d e r  ( d )  a nd ( e )  o f  t h i s  s e c t i o n .

( g )  The i s s u a n c e  o f  a c o n d i t i o n a l  l e a s e  doe s n o t  p r e v e n t  t h e

c o m m i s s i o n e r  f r o m  i s s u i n g  o t h e r  c o n d i t i o n a l  o r  u n c o n d i t i o n a l  l e a s e s  

f o r  t h e  same r i g h t - o f - w a y .  An a p p l i c a n t  a c c r u e s  no p r i o r i t y  r i g h t s  t o  

a p a r t i c u l a r  r i g h t - o f - w a y  u n t i l  t h e  c o m m i s s i o n e r  r r ° k e s a d e t e r m i n a t i o n  

t h a t  t h e  a p p l i c a n t  o r  c o n d i t i o n a l  l e s s e e  i s  t h e n  f i t ,  w i l l i n g ,  a nd 

a b l e  t o  p e r f o r m  t h e  t r a n s p o r t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  u n d e r  (a ) o f  

t h i s  s e c t i o n .

( h )  The c o m m i s s i o n e r  s h a l l  i n s e r t  a p r o v i s i o n  im p l e m e n t i n g  t h e  

r e q u i r e m e n t s  o f  ( a ) ( 5 )  o f  t h i s  s e c t i o n  i n t o  e a c h  a g r e em e n t e n t e r e d
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i n t o  b y  t h e  c o m m i s s i o n e r  f o r  t h e  c o n s t r u c t i o n  and o p e r a t i o n  o f  a 

p i p e l i n e  w i t h i n  t h e  s t a t e .
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Lines 15, 16, and 17 (that w i l l .......... through public interest.)

replaced with the following language:

that will ensure that the applicant will, within a prescribed period 

of time not, exceeding years, establish that it is fit, willing 

and able, as prescribed in subsection (a) of this section, to perform 

the transportation or other acts that will be required by the present 

or future public interest. Applicant shall not be entitled to enter 

upon state land pursuant to si:h conditional lease until the Commissioner

has rendered a written determination that the applicant has satisfactorily
/

established that it is then fit, willing and able to perform, in

accordance with subsection (a) of this section.
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3lohn p .  (llack) (Eogljtll
Pouch V
Juneau, Alaska 99811 
(907)4654921

^ J a s k a  J ^ t a t c  ^ l e g i s l a t u r e

Uox 55028
North Pole, Alaska 99705 
(907)488 0862

March 23, 1987
UM* 3 0 Vj3T

MEMORANDUM

To: Members of the Senate
Judiciary Committee

From: Senator John B. Coghill

Re: SB 108, "Decisions on ROW Lease Applications"

Presently under AS 38.35.100(b), the Coitmissioner of DNR must make the
determination that the applicant is "fit, willing and able to perform
the transportation" prior to issuing a right-of-way lease.

Past in te rp re ta t io n  o f th is  s tanda rd has meant th a t any a p p lic a n t must 
have th e  f in a n c ia l c a p a b ility  to  go fo r th  w: th  th e  p ro je c t w h ich would 
u t i l i z e  th e  r ig h t-o f-w a y .

In today's world a right-of-way permit has a value all its own when 
negotiating financing. To make financing a condition of the ROW lease 
application hampers a project's chances of becoming a financial reality.

This bill amends the Right-of-Way Leasing Act so that the Commissioner 
can condition a grant of right-of-way so that the applicant can receive 
the right-of-way but must demonstrate that it is "fit, willing and able" 
prior to being allowed to start construction on that right-of-way.

The current standard of "fit, willing and able" is not circumvented but 
the finding is postponed to a later phase in the process.

This legislation applies to all right-of-way applicants equally and 
allows those who have been seeking a permit to benefit from these 
provisions. Invested time, effort and financial input can now show 
results instead of stagnation.

I believe it is important in these times to allow modifications in our 
statutes that assist industry in the real world, without lifting our 
standards.
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We the Japanese and South Koreans finally. Mm,
gelling ready to buy Alaskan natural gas?

Gas for the lamps of Seoul?
By Lawrence Mlnard

S
r t h e  Ja I'A n ex r, Koreans and Tai­
wanese are serious ahnut reducing 
their trade surpluses—$81 billion, 

combined, last year—against the  U.S., 
there is a U.S. product to w h ich  they 
cnuld quickly commit: Alaskan natu- 

‘ ral gas. So much natural gas conics up 
with the crude oil on the N o r th  Slope 
that the Piudhoe Bay field’s owner- 
operators, Standaid Oil and Arco, arc 
reinjecting the gas at the ra te  of 2.6 
billion cubic feet a day (bef/dj.

Over the years, several schemes 
have heetl advanced to create a mar­
ket for the gas. One was the Alaska 
Natural Gas Transporta­
tion System (A ngrl pro­
posal, which w h s  ap­
proved by the U.S. and Ca­
nadian governments in 
J y77. Under it, a 4.79U- 
mile pipeline would have 
been built from the N orth  
Slope through Canada,' 
piping the, gas into mid- 
western and California 
markets (.minnv). Project­
ed cost in 1980: ahout $40 
billion, which reflected 
inflation and interest 
rates at the time.

The Angts proposal re­
mains the only federally 
approved gas pipeline 
project. But falling energy 
prices have postponed the 
project, perliaps indefi­
nitely: five of the original 
ten members of the con­
sortium- backing Angts 
have dropped out. Says a 
leading North Slope oil 
executive bluntly: "Angts 
is dead."

What may have more

life in ft is a five-year-old competing 
proposal by Anchorage’s Yukon Pacif­
ic Corp. to ship liquefied natural gas 
ttcross the Pacific. Yukon Pacific has 
substantial backers, Including CSX 
Corp., w ith  a onc-third interest) for­
mer Alaska Governor Walter J. Hlekci 
and other Investors, with another 
one-third) and Supra Corp., one-third. 
Supra’s owners Include former Aren 
Chairman Robert O. Andcison and 
shipping magnate Daniel K. Ludwig.

Yukon Pacific’s proposed Trans- 
Alaska Cas System (Tags) would run a 
pipeline along most of the existing 
Trans-Alaska oil pipeline’s right-of- 
way 800 miles 6outh to Valdez. There

k c ta l l  14 million metric tons of lique­
fied natural gas a year (the equivalent 
of around 2 billion cubic feet daily) of 
N o r th  Slope gas available. But Tags, 
he adds, could be viable on half that 
volume.

Japan Is the m ost obvious prospect. 
It currently  consumes around 28 m il­
lion m etr ic  tnns of gas annually, most 
of it  imported from Indonesia and Bru­
nei. Projecting energy needs i3 notori­
ously difficult. But according to the 
Japan Ga« Association’s latest fore­
cast, '- ra n c sc  gas consumption will 
liae ir  42 million metric tons 
annt-....., by the year 2000. Yet con­
tracts and commitments have been 
signed for up to 35 million metric 
tons. Yukon Pacific wants to supply 
the additional 7 million or 8 million 
m etric  tons.

But so large it Tags’ scale, 6flys Yu­
kon Pacific Treasurer Mead Tread­
well, th a t  " i t ’s too big for any one 
coun tiy  to take on."  For Tags to work 
well, Korea would have to sign on for 
around 6 million m etric  tons a year. 
Or Ta iw an would have to.

Why have the Asians so far failed to 
com m it to Alaskan gas? Price, main­
ly. In 1982 the estimated cost of Tags’ 
pipeline, compressor stations and 15 
LNG tankers was $14 billion (some 
$27 billion, factoring in inflation and 

fc.MM.iK prevailing interest rates). 
That put Alaskan gas at a 
steep disadvantage
against gas from Indonesia 
and Brunei. Alaskan gas is 
still at a disadvantage, but 
som ew hat less so. Falling 
inflation and interest 
rates, and improved 
knowledge of arctic and 
subarctic construction 
gleaned /rom the North 
Slope’s 1974-84 building 
boom, have sharply re­
duced all North Slope 
construction cost projec­
tions. Says Treadwell: 
"Once we applied a lot of 
study to chat $14 billion ' 
number, we came up with 
less than $10 billion, at 
least 10% less."

Treadwell expects the 
U.S.-Japan Energy Work­
ing Croup, created hy 
President Reagan in J983 
to promote U.S. energy 
exports to Japan, will con­
clude this year that Tags 
is viable. He predicts the

3* FORBES. MARCH 23, JVC?



- .1  , V .  ■ ,Japanese will sign letters of Intent to will still face a fight from Its primary In Its gas, so long as someone does 
. buy Alaskan gas early next year, with competitor, the Alaska Natural Cas - •

Late lusttlriivcrics beginning in 1995 or 19P6. 
Treadwell also notes that the C om ­
merce and State departments have 
forcefully raised the gas issue in trade 
talks with the Japanese and Ki'iichiis. 
"Support like that," says Treadwell, 
"doesn't go unnoticed over there ."

If Yukon Pacific t a n  sell gas to the 
Asians and arrange Tags' financing, it

Ttaiihportntiun System, 
month, lawyers for Angts Insisted to 
the Fedcial Energy Regulatory C om ­
mission that Angts has exclusive 
right to m aiket existing North Slope 
gas reserves, implying that Yukon Pa­
cific has nothing to sell. On Yukon 
Pacific's side In this debate is the slate 
of Alaska. It doesn't care who trades

Standard Oil President Frank Mo* 
slcr would also like to sell h l i  1’rud- 
hoe Hay gas. Mosicr doubts that either 
Angts or Tags will move ahead until 
oil gets back over $25 a barrel. But he 
says: "II someone can make Tags 
wurk, we stand ready to make our gas 
availahle. We'd feel blessed if some­
thing happened tn allow us to market 
our Not th Slope gas." ■



MMS plans to revamp gas royalty valuation regs
The U.S. Minerals Management Ser­
vice has proposed revised royalty val­
uation regulations for natural gas pro­
duction from federal and Indian land.

The regulations are similar to those 
MMS recently issued for crude oil and 
coal production (OGJ, Feb. 2, p. 16). 
The gas valuation rules will be issued 
in final form about Aug. 15.

The proposed rules generally de­
clare royalty values to be equal to the 
"gross proceeds" the lessee receives 
for production under a contract signed 
as a result of arm's length bargaining.

What's proposed. Royalties w ill be 
due on gas avoidably lost or wasted 
but not gas used in lease equipment 
on unitized leases.

Royalties also will be required on 
all residue gas and gas plant products 
resulting from processed gas, less a 
processing allowance determined by 
MMS.

MMS will allow royalty free use of a

Canadian Arctic
Plans are still alive for a Canadian 
Arctic gas pipeline, but it likely won't 
be in place for more than a decade, 
says Esso Resources Canada Ltd. »■

The company believes the earliest 
date for operation of an export orient­
ed line is in the late 1990s, even if a 
construction decision is made soon.

Esso said there has been no com­
mitment to build, and discussions on 
Arctic gas with the National Energy 
Board (NEB) have been limited to how 
northern gas w ill fit into the overall 
export picture.

Esso and partners hold substantial 
gas reserves on the Mackenzie Delta 
and in the Beaufort Sea. There also are 
large reserves farther north in the Arc­
tic Islands, discovered by a group led 
by Panarctic Oils Ltd.

Esso said in-house work on an Arc­
tic pipeline has been limited to pre­
liminary cost estimates and the out­
look for gas markets in the U.S.

A U .S. company executive told a 
Canadian parliamentary committee 
the U.S. gas surplus w ill end between 
1988 and 1993, and U .S . customers 
will want gas supplies from the Cana­
dian Arctic.

Dick Snyder, planning director of 
Tennessee Gas Transmission, Hous­
ton, told the committee in Ottawa the 
gas bubble will end by 1993 at the 
latest.

Snyder said there is "considerable

82 Oil & G «  lournal, Feb 2 3 .1987

reasonable volume of residue gas for 
operation of the processing plant.

A deduction w ill be allowed for 
transportation costs but w ill be limited 
to half the value of the transported gas 
unless the lessee submits data to MMS 
that shows a higher allowance is war­
ranted.

The rules require that processing 
costs be allocated among all gas plant 
products and a processing allowance 
determined for each product. MMS 
will limit that allowance to 66.6% of 
the value of each gas plant product at 
the tailgate of the plant, although 
greater allowances can be approved if 
warranted.

MMS will not require lessees to 
obtain prior approval before using a 
valuation basis or allowance, but the 
methods will be subject to reviev' and 
audit.

It acknowledged the high costs of 
some offshore operations and exten-

gas line seen
urgency" at this time to proceed with 
planning for connection of Canada's; 
frontier resources.

Tennessee Gas is a member of the 
Polar Gas group, which includes 
TransCanada Pipelines Ltd., Panarc­
tic, and Petro-Canada. Polar Gas pro­
poses to lay a gas line from the Beau­
fort Sea via the Mackenzie Valley to 
connect with systems in northern A l­
berta (OGJ, Jan. 6, 1986j p. 76).

Polar Gas estimates the cost of its 
line at $3.4 billion and says it would 
be economical aj a price of about $3/ 
Mcf. Current export prices are about 
one-third lower than that.

Export policies. Meanwhile, NEB 
plans to begin hearings Apr. 13 in

Chevron switches t<

Chevron Corp. has become the latest 
U.S. major oil company to drop lead­
ed regular for an unleaded midgrade.

The Chevron Plus midgrade (89 
R + M/2) was introduced at nearly 220 
stations in eight South Florida coun­
ties covering Miami, Fort Lauderdale, 
West Palm Beach, and Fort Pierce.

Chevron has about 800 outlets in 
Florida selling 536 million gal/year of 
gasoline, about 10.5% of the total 
Florida market. The midgrade con-

sive facilities needed to process deep, 
sour gas.

MMS asked for comments on 
whether final regulations should pro­
vide that unusual or unconventional 
production costs be allowed a ' a de­
duction in determining royalty values 
regardless of whether those costs are 
incurred on or off the lease.

Definitions. The agency defined 
arm's length contracts as those be­
tween nonaffiliated entities. It will 
consider two parties affiliated if one 
owns an interest in the other.

If a product is not sold under an 
arm's length contract, MMS w ill set 
royalty values by comparing the pro­
duction with gross proceeds from oth­
er production in another field.

Gross proceeds will be defined as 
money paid to the lessee or money the 
lessee is entitled to receive, including 
take or pay payments and reimburse­
ments. •

a decade away
Ottawa on Canada's gas export poli­
cies. The board has received notice 
from 66 parties that they want to 
appear at the hearings.

NEB w ill examine whether cirm nt 
surplus tests will be appropria. after 
full deregulation of gas markets and 
what alternatives are available.

The board wants to hear argu. lents 
on whether reliance on market forces 
to balance gas supply and demand in 
Canada would be an acceptable sub­
stitute for the surplus test. The test 

'"•recjuires a 15 year supply of gas to be 
reserved for domestic markets before 
additional shipments to the U .S ., Can­
ada's only export customer, arc au­
thorized. ■

midgrade in Florida

tains Chevron's proprietary detergent 
additive Techroline. Chevron's near­
est refinery is its 295,000 b/cd Pasca­
goula, Miss., plant.

The company described its move as 
a "market introduction," not a test as 
some other oil companies have called 
their introduction of midgrades. The 
move allows Chevron to meet mid­
grade competition from Amoco Oil 
Co ., which last year launched its mid­
grade sales in Florida. ■



CSSB 108

AN ACT RELATING TO DECISIONS ON RIGHT-OF-WAY LEASE

APPLICATIONS 

(Proposed Amendment to AS 38.35.100(b))

ISSUE PAPER

As Yukon Pacific's representative candidly admits, Senate Bill No. 108 was drafted 

by Yukon Pacific and the bill was introduced on its behalf in order to allow the 

Commissioner of Natural Resources the discretion to issue Yukon Pacific a Right-of- 

Way Lease for its so-called TAGS Project without Yukon Pacific having to comply 

with requirements of existing State law that mandate that an applicant for a 

Right-of-Way Lease be determined to be "fit, willing and able" before issuance 

of the Right-of-Way Lease.

Existing law, in AS 38.35.100(a), requires the Commissioner to determine, prior

to issuance of a Right-of-Way Lease, whether a lease applicant is "fit, willing

and able to perform the transportation or other acts proposed in a manner that 

will be required by the present or future public interest." In making this 

determination, the statute sets forth a series of factors that the Commissioner 

must take into consideration dealing with the technical and financial capabilities 

of the applicant and whether the proposed use would unreasonably conflict with 

existing uses of the land i n v n ' 1 oerior public interest. Thus, under

existing law, the Right-of-Way lea^e signifies that the Commissioner, after

carefully consid' ing the lease applicant's technical and financial capabilities, 

has found that the applicant is "fit, willing and able" to do what it proposes 

to do. In other words, existing law is designed to assure that the Commissioner 

follow an orderly and objective procedure before issuing a lease over lands that 

the State holds in trust for all Alaskans, both present and future.

In contrast to existing law, Yukon Pacific's proposed bill would give the 

Commissioner discretion to issue a "conditional" lease to an applicant who in



fact was determined not to be "fit, willing and able." The Right-of-Way lease 

itself would become a mere preliminary, and legally deceptive, document. Rather 

than signifying the determination of State government that the applicant was 

technically and financially capable of performing and that it was "fit, willing 

and able," a conditional 1e>:se would actually signify that the applicant was found 

not to be technically and financially capable and therefore "unfit, unwilling and 

unable" to perform.

While proposed as an amendment only of AS 38.35.100(b), Senate Bill No. 108 (now 

CSSB 108) actually makes meaningless the standards and criteria set forth in 

As 38.35.100(a) also. Under the proposed amendment, it really doesn't matter 

whether an applicant is or is not financially and technically capable of performing, 

and doesn't really matter whether an applicant is "fit, willing and able" - th*1 

Commissioner is given the discretion, without specific reference to any objective 

standards or criteria, to issue a conditional lease to any applicant regardless of 

its financial or technical capabilities and regardless of fitness, willingness, or 

ability to do what it proposes to do.

The potential for abuse in the absence of objective standards or criteria is 

obvious:

1) What conditions will be imposed upon an applicant who is not financially 

or technically capable and who is not "fit, willing or able" to perform?

2) Why is there no specific cross-reference in Sub-section (b) to the 

factors in Sub-section (a) that must be considered under existing law 

to justify a determination by the Commissioner that an applicant is 

"fit, willing and able?"

3) How will the Commissioner differentiate between applicants if criteria 

and standards are not set forth in the statute or regulations?

- 2 -



4) If objective criteria and standards do not exist against which the 

"discretion" of the Commissioner can be judged, what assurance is there 

that Alaska's Right-of-Way leasing laws will not become part of a 

promoter's public relations efforts both in the State and elsewhere 

for whatever dubious, ill-conceived promotion?

5) How can there be any way to differentiate between applicants if an 

applicant who demonstrates financial and technical capability and is_ 

found "fit, willing and able" gets a lease and an applicant that is 

unfit, unwilling and unable, also gets a lease?

6) Do applicants under existing law automatically get their leases before 

new applicants who admittedly cannot comply with the existing law get 

their conditional leases under the proposed law?

The obvious questions that arise from the proposed amendments make clear that * ,e 

real intent of the bill is to fundamentally change existing law so that any 

applicant can, in the discretion of the Commissioner, get a document called a 

lease but which in fact is a mere preliminary permission to go out and try to 

promote a project, and hopefully at some time in the future become technically 

and financially capable of performing and become "fit, willing and able."



LAW OFFICES
B i r c h ,  H o r t o n , B i t t n e r , P e s t i n g e r  a n d  An d e r s o n ^851 L z

A  PROFESS IONAL CORPORATION 1127 W EST  S E V E N T H  A V E N U E  
A N C H O R A G E , A LA SK A  S S S O I 

(8071 276-1550 
T E LEX  25*356

ONE SEALASKA PLAZA, SUITE 301
J u n e a u , A l a s k a  9 9 8 0 1

TELEPHONE (907) 580-2890 
TELECOPIER (907) 580-9814

711 G A FFN EY  ROAD 
F A IR B A N K S , A LA SK A  99701 

(9 07) *52-1666

1155 C O N N EC T IC U T  A V E ., N . W. 
S U IT E  1200 

W A SH IN G TO N , D . C . 20036  
(202) 6 5 9 - 5 6 0 0

W r i t e r ' s  D i r e c t  D i a l  Number 
(907) 2 6 3 - 7 2 2 9

* D .C .  BAR ONLY 
+ * D .C . A N D  ALASKA  BAR 

ALL O TH ER S  ALASKA  BAR  ONLY

M a r c h  27, 1987

H A N D  DELIVERED 
J a y  K e r t t u l a  
A r l i s  Sturgulewski 
J o e  J o s e p h s o n  
R i c k  H a l f o r d  
P a t  R o d e y
A l a s k a  State Senate 
P.O. B o x  V  
J u n e a u ,  Al a s k a  9 9 8 1 1

Re: S B 1 0 8

During t h e  M a r c h  26 S e n a t e  J u d i c i a r y  C o m m i t t e e  h e a r i n g
o n  S B 1 0 8  (amending t h e  S t a t e  R i g h t  o f  W a y  L e a sing A c t )  , S e n a t o r  
^ T T J V l  r e q u e s t e d  t h a t  I s u p p l y  a synopsis of t h e  five steps
w h i c h  are included i n  P h a s e  I o f  t h e  Y u k o n  P a c ific P r o j e c t .  In 
a d d i t i o n ,  at the c o n c l u s i o n  o f  t h e  h e a r i n g  I was a s k e d  a b o u t  m y  
r e f e r e n c e  to l e t t e r s  s e n t  b y  t h e  S t a t e  Pipeline C o o r d i n a t o r ' s  
o f f i c e  to North w e s t  P i p e l i n e  in J u n e  1982. It is t h e s e  l e t t e r s  
w h i c h  p r o m p t e d  the n e e d  for t h e  a m e n d m e n t  to the R i g h t  o f  W a y  
Act. E n c l o s e d  are b o t h  a c o p y  o f  t h e  1982 l e t t e r s  a n d  t h e  
p r o m i s e d  synopsis.

Finally, I w i s h  to c o r r e c t  a statement I m a d e  w h i l e  I
w a s  t e s t i f y i n g  b e f o r e  t h e  C o m m i t t e e .  I st a t e d  that t h e  N o r t h w e s t  
l i n e  w a s  "ambiant a i r  t e m p e r a t u r e "  line. That w a s  a  m i s s t a t e­
men t .  B o t h  prnpriRal-c c h i l l e d  g a s  p i p e l i n e  p r o p o s a l s  and I
h o p e  I d i d n ' t  conf u s e  m a t t e r s .
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If y o u  h a v e  a n y  q u e s t i o n s  about t h e  P r o j e c t  o r  the 
i m p a c t  of the p r o p o s e d  a m e n d m e n t  o n  it, p l e a s e  d o  n o t  h e s i t a t e  to 
c o n t a c t  me.

V e r y  t r uly y o u r s ,

B I R C H 7 - H O R T O N , B I T T N E R ,  
P E S T I N G E R  A N D  A N D E R S O N

1 _ L
J e f f  L o w e n f e l s

1 ^ '

J B L / r m m

E n c l o s u r e s

cc: J a c k  C o g h i l l



Y U K O N  P A C I F I C  A C T I V I T I E S / P E R M I T T I N G

1. A n s w e r  F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  

(FERC) j u r i s d i c t i o n a l  q u e s t i o n .  (A r e q u e s t  for d e c l a r a t o r y  

j u d g m e n t  o f  ncr. j u r i s d i c t i o n  h a s  b e e n  f i l e d  w i t h  t h e  F e d e r a l  

E n e r g y  R e g u l a t o r y  C o m m i s s i o n . )  T h e  S t a t e  o f  A l a s k a  h a s  

j o i n e d  in s u p p o r t  o f  the r e q u e s t .  T h e  r e q u e s t e d  is o p p o s e d  

b y  N o r t h w e s t  P i p e l i n e  and F o o t h i l l s  P i p e l i n e .

2. O b t a i n  P r e s i d e n t i a l  a p p r o v a l  for t h e  e x p o r t

of A l a s k a  N a t u r a l  G a s  as p e r  § 12 o f  t h e  A l a s k a  N a t u r a l  Gas

T r a n s p o r t a t i o n  A c t  o f  1976 (15 U . S . C .  719) (ef f o r t s  h a v e

b e g u n ) .

3. O b t a i n  an e c o n o m i c  R e g u l a t o r y  A d m i n i s t r a t i o n  

e x p o r t  l i c e n s e  p u r s u a n t  to t h e  N a t u r a l  G a s  A c t  (15 U . S . C .  

7 1 7 W ) . (Draft a p p l i c a t i o n  h a s  b e e n  p r e p a r e d  a n d  d i s c u s s e d  

w i t h  ERA.)

4. O b t a i n  f e d e r a l  r i g h t  o f  w a y  l e a s e  p u r s u a n t  to 

the M i n e r a l  L e a s i n g  A c t  (30 U . S . C .  181 e t  seq.).

5. O b t a i n  S t a t e  o f  A l a s k a  r i g h t  o f  w a y  l e a s e

(conditional) as p u r s u a n t  to A S  3 8 . 3 5  et seq.

T h e s e  a c t i v i t i e s  are b e i n g  c o n d u c t e d  in c o n j u n c­

ti o n  w i t h  a c t i v e  n e g o t i a t i o n s  w i t h  J a p a n e s e ,  K o r e a n s  a n d  

T i a w a n e s e  a n d  the N o r t h  S l o p e  p r o d u c e r s .
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Z d v i n  A. Kuhn, director 

G o v e r n m e n t  & Environmental A f f a i r s  

Nort.hvc.st Alaskan Pipeline C o m p a n y  

C n e  Lafayette Centre 

1 1 2 0  :0th Street, N . W . , S u i t a  S - 7 0 0  

W a s h i n g t o n ,  D. C. 20036

Re: M a j o r  'Issues

N e a r  Mr. Kuhn:

R e f e r e n c e  is made to the N o r t h w e s t  A l a s k a n  Pipeline C o m p a n y  (NWA) 

l e t t e r s  catec November d, 1981, (GCA-81-1133), January 3, 1982, (GCA-32- 

1004), F e b r u a r y  16, 1982, (GOA-e2-1021) , a n d  .March 29, 1932, (GOA-32- 
1034) regarding N W A’s a p p l i c a t i o n  f or a r i c h t - o f - w a y  lease for the gas 

p i p e l i n e  and the Alaska Gas C o n d i t i o n i n g  Facility, in these c o m m u n i­

cati o n s ,  specifically the F e b r u a r y  16, 1982, letter, N W A  responded to 

s e m e  of the major issues i d e n t i f i e d  b y  t h e  S t a t e  in p r e v i o u s  letters.

T h e  p u r p o s e  of this letter is to a d d r e s s  a nd explain, in further detail, 

t h e  S t a t e ' s  position w i t h  r e s pect to the p e n d i n g  N W A  application for a 

l e a s e .  I wil] attempt to r e s p o n d  to e a c h  p o i n t  cover'-5 in your r ecent 

l e t t e r s ,  and I also will i d e n t i f y  o t h e r  o u t s t a n d i n g  concerns which 

c o n t i n u e  to be important b u t  w h i c h  N W A  h a s  not addressed.

S t a t e - S e l e c t e d  and T e n t a t i v e l y  A p p r o v e d  L a n d s

Y o u r  a s s e ssment of m y  prev i o u s  v e r b a l  s t a t e m e n t s  regarding T entatively 

A p p r o v e d  ( TA’d) lands is correct, e x c e p t  t h a t  I have never thought the 

S t a t e ’s control of TA'd lands c o u l d  be in q u e s t i o n  and have considered 

a n y  suc h  question to be frivolous. *

At t he time land becomes TA'd, the F e d e r a l  go v e r n m e n t  has no further 

a l t e r n a t i v e  but to p a t e n t  the land to the S t a t e  upon survey. Thus, o n l y  
t he S t a t e  issues the R i g h t - o f - W a y  (ROW) l e a s e  on TA'd land. The only 

e x c e p t i o n  to this is that T A ' d  lands w h i c h  w e r e  withdrawn and prop e r l y

L H



selected pursuant to A l a s k a  Native C l a i m s  S e t t l e m e n t  A c t  (ANCSA) , hut r.ot 

y e t  conveyed, m a y  be l eased w i t h  the c o n c u r r e n c e  of the State, the 

N a t i v e  c o r p o r a t i o n (s) , and the F e d e r a l  g o v e r n m e n t .

The topic of selected lands has not, to the cos t  of m y  m e m ory, b e e n  

raised before. P u r s u a n t  to Federal regulation, land is segregated at 

the time it is selected by the State. Pr i o r  A l a s k a  N a t i o n a l  Interest 

Lands Con. -rvaticr. A ct (AN 11C A) no p r o c e d u r e  w a s  s p e lled out in the law 

for. conveyance of any interest in s e l e c t e d  la n d s  to a third party. 

Arguably, prior to A N I L C A  selected lands c o u l d  net be c o n v e y e d  to a 

th i r d  party at all, u n t i l  becoming TA'c, w h e r e u p o n  the St a t e  could 

convey. However, the stan d a r d  procedure, w h i c h  w a s  a c c e p t a b l e  to the 

State, was that, following the S t a t e ' s  concu r r e n c e ,  the F e d eral g o v ernment 

c o u l d  convey interests in selected la r d  to th i r d  parties. Y o u  will note 

that this procedure w as followed or. the TAPS proj e c t .  However, at r.o 

time has the Federal g o v e r n m e n t  n o t i f i e d  the State t h a t  it w i s h e d  to 

issue a P.CV? grant to N W A  on selected lands; thus, it did not seek the 

S t a t e ' s  concurrence pr i o r  to the i s s u a n c e  of ohe F e d eral R O W  grant as is 

required, and w h i c h  w a s  required even- p r i o r  to ANILCA, fcr the c o n v eyance 

to a third p a r t y  of i n t e r e s t s  in s e l e c t e d  lands.

Si n c e  State c o n c u r r e n c e  to c onvey r i g h t s  to selected land w a s  neither 

sought nor obtained by D e p a r t m e n t  of I n t e r i o r  (DOI) for the N W A  ROW 

grant, the Federal g o v e r n m e n t  did n o t  c o n v e y  a ROW g r a n t  a c r o s s  selected 

lands, because it lacked the authority, w i t h o u t  p r i o r  State concurrence, 

to d o  so. (Again, wh e r e  S t a t e - s e l e c t e d  land was o p e n e d  for N a tive 

sel e c t i o n  pursuant to A N C S A  and selected b y  a N a t i v e  corporation, all 

pa r t i e s  must concur in a n y  grant or le a s e  to third parties.)

At seme point, should the p r o j e c t . b e c o m e  an i m m i n e n t  reality, N W A  w o u l d  

a p pear to be well advised to seek a R i g h t - o f - W a y  Gr a n t  from the Federal 

gov e r n m e n t  to cover those lands w h i c h  (1) w e r e  v a l i d l y  S t a t e - s e l e c t e d  on 

De c e m b e r  1, 19S0, and (2) still r e m a i n  in that category. (Clearly those 

l a n d s  which were S t a t e - s e l e c t e d  on D e c e m b e r  1, 1980, a n d  w h i c h  have 

b e c o m e  TA'd or p a t e n t e d  since will be c o v e r e d  by the State R i g h t - o f - W a y  ' 

Lease.) Such a grant w o u l d  have to r e c e i v e  the formal c o n c u r r e n c e  of 

the State, prior to its issuance. The S t a t e ' s  c o n c u r r e n c e  w o u l d  p r o b a b l y  

be conditioned o n  the F e d eral lease's lapsing at the time of T A  w i t h  the 

S t a t e  lease becoming e ffective simultaneously. The St a t e  lease m u s t  

c o n t a i n  a provision for the inclusion of lands w h i c h  "hereafter" b e c o m e  

TA'd, patented, or oth e r w i s e  acquired. If a F e d e r a l  Gr a n t  c o v e r i n g  

s e l e c t e d  lands is u l t i m a t e l y  obta i n e d  b y  NWA, the T A  would, of course, 

b e  subject to the Federal grant c o n d i t i o n s  to the e x t e n t  that the State 

rec o g n i z e s  prior a u t horized a c t i vities c o n d u c t e d  p u r s u a n t  to that grant 

p r i o r  to TA.

A n y  actions by N o r t h w e s t  o n  TA'd lands w h i c h  do not c omply w i t h  the 

a b o v e - outlined procedure c o u l d  place !J>JA in a tresp a s s  p o s ture and would 

be dealt with a ccordingly by the State.
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Socioeconomic Ma t t e r s

I w a s  pleased to receive NWA's proposed s o c i o e c o n o m i c  planning activities 

attached to you r  letter of February 16, 1922. However, as indicated by 

N W A  in the initial, and only, negotiating m e e t i n g  of July 12, 1991, and 

corroborated b y  my letter to Kuhn of A u g u s t  12, 1981, I have been 

awaiting N W A ' s  written response to the d r a f t  S o c i o e c o n o m i c  Stipulations 

gi v e n  to N W A  o n  M a r c h  18, 1981. Thus far, there h as been no response by 

NWA, except for the ir.CA socioeconomic plar.ntng d o c u m e n t  of February 16, 

1532.

It cppears th a t  ycur proposed socioeconomic p l a n n i n g  activities cf 

F e b r u a r y  16, 1932, constitute a further e l a b o r a t i o n  cf your letter of 

December 3, 1930, (C-DA-30-1139) , in w h i c h  you o u t l i n e d  similar plans.

As you noted in your December 8, 1380, letter, "the impact plans are 

pre s u m a b l y  a p a r t  of the Stipulations, and a c o m p l e t e  asses sment requ: 

us to review them, in their larger context" (emphases added) .

Wh i l e  it a p p e a r s  that you have reassessed the p l a n s  outlined in your 

Dece m b e r  3, 1950, l etter in light of the initial d r a f t  Socioeconomic 

S t ipulations t r a n s mitted to your office o n  M a r c h  13, 19cl, we are unable 

to comment u p o n  their adequacy in the a b s e n c e  o f  k n o w i n g  how the proposed 

p l a n n i n g  fits into the larger context o f  the p r o p o s e d  Stipulations 

which, as you corr e c t l y  observed, needs to be d o n e .

The State views NW A ' s  obligation to m i n i m i z e  the c o s t  impact to the 

potential ra t e - p a y e r s  as being parallel to, and not in conflict with, 

sound social impact -management. Minimal d i s r u p t i o n  o f  services end 

infrastructure bot h  inside and outside the c o r r i d o r  up o n  w h i c h  the 

p r o j e c t  depends for support can only enhance the s m o o t h  progress of 

p r o j e c t  construction. N W A  estimates (Center P o i n t  Justification, Vol.

V, J u l y  1, 1930, page 4-12) that each b r e a k  in p r o j e c t  cacer.ce will cost 

two million dollars, and, given the close and c o m p l e x  interrelationship 

b e t w e e n  p r o ject activities and State and local s u p port systems, the 

poss i b l e  points of inadvertent conflict and d i s r u p t i o n  are many. NWA' * ' 

recognizes this, as you po i n t  out in your D e c e m b e r  3, 1950, letter.

W e  believe that planning in these areas is i m p o r t a n t  b o t h  to the success 

of  the p r o ject and for the avoidance of u n n e c e s s a r y  di s t u r b a n c e  to 

A l a s k a n  communities. However, the plans w h i c h  you have set forth fall 

far short cf the extent of those premised by the A p r i l  1978, a g reement 

signed by Mr. McM i I l i a n  and Governor Hammond. Clearly, NWA still has a 

creat deal of w o r k  to do. 1

N W A  has expressed cost concerns for its p o t e n t i a l  rate-payers; however, 

the State sees little v i rtue in the c o n cept of its c o m m u nities and some 

o f  its citizens suffering severe, adverse, u n m i t i g a t e d  socioecor.cmic 

impacts in order to reduce costs to the rate-payers. N W A  has equally as 

important an o b l i g a t i o n  to mitigate adverse i m p acts on Alaska as it dees
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to attempt to miticate the cost i m p a c t  to the potential rate-payers. We 

see r.o possible reason for the A l a s k a n  c o m m u n i t i e s  and a d v e r s e l y  i m­

pacted citizens to become, e s s e n t i a l l y ,  p a y i n g  partners in the p r o j e c t  

while not receiving the b e n e f i t s  w h i c h  the other equity p a r t n e r s  and the 

rate-payers would receive.

S i m i l.-..••ity of Federal f.nc St a t e  R l c h t - o f - M a y  Grr-r.t/Lc-ase

The State has beer, w o r k i n g  to hav e  the tec h n i c a l  and e n v i ronmental 

segments of the State R i g h t - o f - W a y  l e a s e  be as consistent w i t h  the 

Federal Richt-of-Way Grant as is p r u d e n t  at the time of offe r i n g  o f  the 

lease. T h ough I anticipate the s i m i l a r i t i e s  to be ver y  considerable, 

d i f f e rences are deemed n e c e s s a r y  to r e f l e c t :

A) s response, to date, to the F e d e r a l  stipulations;

3)

C)

D)

M ovement of the NWA p i p e l i n e  R C W  l o cation, after development of 

the Federal s t i p u l a t i o n s , to c l o s e  p r o x i m i t y  to State h i g h w a y s  

at locations extending e v e r  a p p r o x i m a t e l y  270 miles of the 

right-of-way;

Socioeconomic i m p l i c a t i o n s  ( i n c l u d i n g  pl a n s  identified in m y  l e t t e r  

of Ma r c h  IS, 1981) to c i t i z e n s  cf A l a s k a  net addressed by the 

Federal Right-of-Way Grant;

Additional State conc e r n s  for the health, safety, and w e l fare of 

State citizens;

E) Additional Stipulation 1.6.1 P l a n s  to cover the Haul Road and the 

p ossible choice by c o n t r a c t o r s  to u s e  sr.ov/ice wcrkpads and roads;

F) The State Lease S t i p u l a t i o n s  w i l l  n e t  contain a preamble; and

G) The State Lease will c o n t a i n  a d d i t i o n a l  language dealing w i t h  S t o p

. O rders and ether matters which, in the Federal Grant, are c o v e r e d  * * 

b y  regulations incorporated b y  re f e r e n c e .

Y o u  have expressed concerns r e g a r d i n g  

a u t h o r i z a t i o n  procedure in the S t a t e  

S t a t e ' s  position that field a u t h o r i z e  

since Notices to Proceed (NTP's) w i l l  

p r i o r  to the beginning of work a n d  pr 

w o r k  covered by the N T ? . It is not t 

a u t h o r i z a t i o n s  to change the stipuiat 

p r i n c i p a l  purpose of the field a u t h o r  

field conditions, field staking (wher 

c o n t r a c t o r ' s  work plan, submitted imm 

work, w i t h  the lease stipulations. I 

m u s t  not be exposed to the p o s s i b i l i

the potential inclusion of a f i e l d  

R i g h t - o f - W a y  lease. It is the 

c i o n s  to proceed are n ecessary 

b e  issued, generally, m a n y  m o n t h s  

i or t o  contractors' bidding on the 

h e ^ p u r p o s e  of the proposed field 

ion s  of a Right-of-Way Lease. The 

i z a t i c n  is to provide a check o n  

e n e c e s s a r y ) , and compliance o f  the 

e d i a t e l y  prior to the i n i t i a t i o n  of 

c e r t a i n l y  agree that the c o n t r a c t o r  

y  of having conditions of the



l e a s e ,  p r i n c i p a l l y  the  s t i p u l a t i o n s , s u b je c t  to u n i l a t e r a l  chance by the 
S t a t e  dur ing the course  of  the b idding  and c o n t r a c t  award p rocesses  or  
dur ing the m o b i l i z a t io n  and c o n s t ru c t io n  p ro ce sse s .

It is also i m portant for a high level of g o v e r n m e n t  a u t h o r i t y  to be 

located in the field to expedite field c h a n g e s  prop o s e d  b y  the c o n­

tractors t h r o u g h  the project sponsors. T h e  field a u t h o r i z a t i o n  also 

wil l  allow this to b e  achieved, and it s h o u l d  be a p o s i t i v e  i m p r o vement 

of the State R i g h t - o f - W a v  Lease eve r  the F e d e r a l  R i c h t - o f - W a y  Grant.

Y o u  have m e ntioned that the field a u t h o r i z a t i o n  c o n c e p t  m a y  affect 

"fixei-price c o r.tract i n c ." I think ycur c o n c e r n s  hav e  b e e n  a ddressed 

above; however, the S t a t e  is c o n c e r n e d  about p o s s i b l e  i n t e r p r etations of 

w h a t  " fixed-prioe c o n t r a c t i n g " a c t u a l l y  is. Dees NWA mean that it will 

contract on the basis of a tixed-cost for a c o m p l e t e d  spread of pipe l i n e  

or a completed foot of pipeline, or doe s  it mean, or. the other har.c, 

t hat N WA w i l l  cc.ttract, for example, cn a f i x e d — unit basis per cubic 

y a r d  of excavation for trench, wcrkpad, haul, etc.? The concept of a 

fi x e d -un.it pr i c e  bid for each of the sepa r a t e  c o m p onents of a completed 

u n i t  of pipel i n e  is not a fixed-price bid, b u t  is, rather, an open-ended 

bid. Such uni t - c o s t  b i d d i n g  would n o t  m e e t  the concept of fixed-price 

b i d d i n g  required by the P resident's D e c i s i o n  a n d  wo u l d  cer t a i n l y  leave 

the p o s s ibilities for cos t  overruns w i d e - c c e n .  Indeed, it wo u l d  probably 

p r o m o t e  cost overruns. T h e  State is c u r i o u s  to know wh a t  N W A ' s  precise 

d e f i n i t i o n  of the t e r m  "fixed-price c o n t r a c t i n g "  is.

H i c h w a v  M a t t e r s

Y o u  have expressed c o n cern about the S t a t e ' s  p o s i t i o n  that all highway- 

related m a t ters must be brought to a g r e e m e n t  simultaneously.

Cn J a n u a r y  26, 1931, ( N W A - S 1 - 7 0 ) , the S P C O  informed N W A  of the key 

i ssues w h i c h  require n e g o t i a t i o n  b e t w e e n  N W A  and the A laska D e p artment 

o f  T r a n s p o r t a t i o n  and P ublic F a c i lities ( A D C T / P F ) . Inclu d e d  wit h  that 

l e t t e r  was an i dentification of 13 p o i n t s  req u i r i n g  r e s c l u t i c n  in addition 

to H i g h w a y  Indemnification. It is the i ntent of this office to include 

as a binding p a r t  of the lease an a g r e e m e n t  b e t w e e n  A D O T / P F  and N WA 

w h i c h  addresses the following:'

H i g h w a y  Indemnification;

- Alignment;

Construction scheduling (minimize c o n f l i c t s  b e t w e e n  NWA and

A D C T / P F  h i g hway improvement ciograms) ;

Y u k o n  River Bridge (risk a n a l y s i s ) ;

•Ice Cut Hill;

Five-Mile Airport;

Governor's Hau l  P-cad Policy;

Pipe Haul, c o r r e sponding permits, methods, and scheduling;

Regulatory en f o r c e m e n t  (weights, measures, public safety);

S e c u r i t y  within the camps and al o n g  the Haul Read;



T h e  use of v a r ious S t a t e  a i r p o r t s  and the need for i m p r o v e­

m e n t  of existing facilities;

A t i a u n  Pass; and

A v a i l a b i l i t y  of M i n e r a l  M a t e r i a l s .

T h u s  far, N W A  has been quite a n x i o u s  to r e a c h  agree.?.ants w i t h  the Stats 

o n  those c r i t i c a l  areas in w h i c h  N W A  d e s i r e s  to obtain special c o n­

cess i o n s  f r o m  the State to a l l o w  the p i p e l i n e  to be c o n s t r u c t e d  w i t h i n  

the Dalton H i g h w a y  and, in some cases, b e n e a t h  the road surface, w h i l e 

e x p o s i n g  the State and the d r i v i n g  p u b l i c  to the attendant risks, 

hazards, and traffic d e l a y s  o n  this m o s t  i m portant cf the S t a t e ' s  industrial 

highways, n ot to m e n t i o n  a d d i t i o n a l  ri s k s  to the Yukon River B r i d g e ' s  

i n t e g r i t y  ar.d to the t r a n s p o r t a t i o n  (and production) cf cr u d e  oil from 

the North Slope. For m o r e  than two years, the State has r epeatedly, (by 

l e t t e r  ar.d verbally), i n dicated tha t  N W A  m u s t  d e v e l o p , for the S t a t e ' s  

r e v i e w  and approval, thermal a n a l y s e s  a nd appropriate m i t i g a t i o n . d e s i g n s  

for thaw s e t t lement for the a p p r o x i m a t e l y  270 miles of w c r k p a d , w h i c h  

w o u l d  severely impact the s h c r t - a n d  l o n g - t e r m  stability of the highway, 

i m m e d i a t e l y  adjacent to the P r u d h o e  B a y  highway. To date, t hough N W A  

h a s  dev e l o p e d  p r e l i m i n a r y  p r o p o s e d  d e s i g n s  and construction pl a n s  for 

t he Yukon R i v e r  Bridge, Ice Cut Hill, a n d  A tigun Pass, no such l o n g - t e r m  

t h e r m a l  d e s i g n  or tha w  se t t l e m e n t  m i t i g a t i o n  designs have bee n  p r e s e n t e d  

b y  N W A  to the State for review.

N W A ' s  c o nstruction pl a n s  call f or c o n s i d e r a b l e  h i c h w a y - h a u l i n g .of pipe 

a n d  gravel in an overload or c v e r - d i m e n s i c n  mode. Such loads are 

haz a r d o u s  to the driving p u b l i c  a n d  g e n e r a l l y  destructive to the h i g h­

w a y s  involved. NWA has stated tha t  it w a n t s  to be treated in a "r.or- 

d i s c r i m i n a r c r y "  fashion w i t h  r e g a r d  to h i g h w a y  usage. It in t e r p r e t s  the 

t e r m  "r.on-ciscriminatory" to a l l o w  N W A  to inflict highway d a m ages w h i c h  

the State has estimated to p o t e n t i a l l y  be approximately $170 M  (I960 

$'s). Thus, o n  the one hand, N W A  w i s h e s  the State to "sign off" n o w  on 

the very c o n s i d e r a b l e  c o n c e s s i o n s  w h i c h  N W A  desires from the State that 

w i l l  clearly discriminate a c a i n s t  t he t r a ffic rights of o t h e r  u s e r s  of 

the highway and will cert a i n l y  c r e a t e  m a s s i v e  additional road m a i n t e n a n c e  

problems; while, on the other hand, N W A  w i s h e s  to delay, until seme 

u n d e s i g n a t e d  future time, r e s o l u t i o n  of the important m a t ters of thermal 

d e s i g n  of 270 miles of work pad and of the h i g h w a y  damages w h i c h  N W A ' s  

w o r k  plans c l e a r l y  indicate will o c c u r  to the State's highways. In 

addition, N W A ' s  risk analysis s u p p o r t i n g  its desire to locate its p i p e  

on the Y u k o n  River B ridge has i g n o r e d  the pote n t i a l  losses of r e v e n u e  to 

t he State and the No r t h  Slope o i l  p r o d u c e r s  w h i c h  a possible d i s a s t r o u s  

g a s  p i p e l i n e - g e n e r a t e d  accident c o u l d  cSuse. That risk a n a l y s i s  has 

a l s o  ignored construction a c t i v i t i e s  risks. Thus, the risk analysis, by 

v i r t u e  of its incompleteness, r e a l l y  ace s  not answer the question, "'.That 

is the risk to the State and o t h e r s  of the construction and o p e r a t i o n  of 
the N W A  pipe on the Y u k o n  River B r i d g e ? "



T h e  S t a t e  d e c l i n e s  to accept hundreds of m i l l i o n  of d o l l a r s  of JiWA 

h i g h w a y  and o t h e r  damages wh i l e  s i m u l t a n e o u s l y  g i v i n g  N W A  h u n d r e d s  of 

m i l l i o n s  o f  d o l l a r s  of c o n c e ssions for w h i c h  the St a t e  and travelling 

p u b l i c  w o u l d  i n c u r  indirect expenditures. It also d e c l i n e s  to n e e d­

le s s l y  e n d a n g e r  the continued, timely p r o d u c t i o n  of crude oil from 

F r u d h c e  Bay. Thus, the State insists that all highway r e l ated matters 

m u s t  be r e s o l v e d  s i m u l t aneously in a single agrc-ement. The State 

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and Public F a c i l i t i e s  is prepared, as it 

h as b e e n  for the past two years, to d i s c u s s  any or all h i g h w a y  matters 

w i t h  N W A  w h i c h  would lead to a complete, a c c e p t a b l e  agreement.

S e p a r a t s  Le a s e  for Pipeline and C o n d i t i o n i n g  F.lar.t

T he S t a t e  a c c e p t s  the concept o f  separate R O W  leases for the cas c o n­

d i t i o n i n g  p l a n t  and the pipe l i n e  across S t a t e  lands, w h e n  h i g hway 

r e l a t e d  and socioecor.cmic m a t t e r s  are s a t i s f a c t o r i l y  resolved for 

i n c l u s i o n  or r e ference in the two ROW leases ar.d w h e n  NWA has satisfied 

c e r t a i n  o t h e r  c o n d i t i o n s  (discussed l a t e r ) .

Cn A p r i l  17, 1981, C o m m i s s i o n e r  LeRasehe w a i v e d  the r e q u i r e m e n t s  for the 

filir.c o f  a separate F o r m  D L 1 C - 1 3 0  (pursuant to 11 A AC SO.COS) for the 

C o n d i t i o n i n g  P l a n t  b e c ause the Pl a n t  was to be included as an addendum 

to the P i p e l i n e  R i c h t - o f - W a y  Lease. Si n c e  N W A  has recen t l y  determined 

th a t  it d e s i r e s  separate leases for the p i p e l i n e  and condit i o n i n g  

plant, a Form. DLIC - I 3 0  for the C o n d i t i o n i n g  Pl a n t  lease m u s t  be filed.

C e r t a i n l y ,  a c c o r d i n g  to the p r e sent p r o j e c t  schedule, the two leases 

c an be d e v e l o p e d  ar.d co u l d  go to the requ i r e d  public h e a r i n g s  well in 

a d v a n c e  o f  i n i t iation of c o n s t r u c t i o n  unless, of course, N WA continues 

to i g n o r e  the S t a te's imp o r t a n t  h i g hway and socioeconomic concerns.

S u b s i s t e n c e

N o t  d i s c u s s e d  in your l e tter of Febr u a r y  16, 19S2. is the topic of 

s u b s i s t e n c e ,  addr e s s e d  in m y  letter of M a y  14, 1931. The impacts of the 

p r o j e c t  on v a r i o u s  rural subsistence u s e r s  (subsistence hunting, fishing, 

trapping, etc.) may be quite important. In m y  letter I noted that NWA 

w o u l d  h a v e  to be prepared to identify and set forth the potential 

s u b s i s t e n c e  i m p acts of the p r o j e c t  and c o m m i t  to appropriate impact 

m i t i g a t i o n  plans. I stated that su b s i s t e n c e  use cf r e sources requires 

the c o n t i n u e d  presence, during construction, of normally u sable resources 

and the t i m e l y  acces s i b i l i t y  to the reso u r c e  for the users. NWA studies, 

to cate, a d d r e s s  the p r e s e n t  existence of seme subsistence resources.

T h r s  ar.c i n f o r m a t i o n  d o c u m e n t i n g  the p r e s e n t  subsistence use of such 

r e s o u r c e s  m u s t  be related b y  N WA to the p r e s e n c e  and a c c e s s i b i l i t y  of 
the r e s o u r c e s  to subsistence users c uring the construction process. If 

the c o n s t r u c t i o n  process and scheduling c a n n o t  reasonably accommodate 

n o r m a l  s u b s i s t e n c e  resource h a r v e s t s  in the area, proper mi t i g a t i o n



p r o c e d u r e s  must be set forth b y  it.v'A for r e v i e w  and d i s c u s s i o n  'ir.ong the 

p e o p l e  effected so that a suitable set of - i t e r a t i o n  pr o c e d u r e s ,  where 

n e c e s s a r y ,  ir.ay be fir.alited, a p p r o v e d  by the State, and I m p l e mented by 

NWA.

A p p l i c a b i l i ty of AS33.35 to T e m p o r ary F a ct 1 i t ies

NW A  requested, in the J a n u a r y  9, 1932, ar.d the ::vr:h 29, 19 = 2, letters, 

that the State RCW lease (AS 36. 25) cover t e mporary facilities. V.’hersa« 

I h a d  initially hoped that t e m p o r a r y  facilities, including access reads, 

camps, disposal sates, cc u i d  be included un d e r  AS 28.25, I have now 

d e t e r m i n e d  that leases issued p u r s u a n t  to AS : = .25 can -.over o n l y  the 

p e r m a n e n t  pipeline facilities (for e x a m p l e , if perm a n e n t  access roads

.ficd, I.hCA s h o u l d  submit a lis:

in.clusicr. under AS 23. 35) including

{temporary-use a r s e s , i n cluding disposal sites)

■.e State for 

All rem a i n i n g  facilities 

will be o r c c e s t e d  under

AS 23.05, er.d the p o s s i b i l i t y  of issuing 23. C5 p e r m i t s  for p e r i o d  in 

e x c e s s  of one year is be i n g  explored. However, I have not requ e s t e d  a 

formal Attorney Generals ( A G’s) op i n i o n  cn the a p p l i c a b i l i t y  of AS 2S.25 

to temporary facilities. Should N W A  w i s h  to pursue this topic further 

(AG’s opinion) please i n f o r m  Ccirrr.issicner H a t e .

F u r t h e r  -Processing cf the R l c h t - c f - W a y  lease

S e v e r a l  deficiencies ex i s t  at thi s  time in the :r.%A R i c h t - o f - W a y  Lease 

application. The details of the d e f i c i e n c i e s  are dealt w i t h  by a separate 

letter, however, a summary of the d e ficiencies ere as follows:

1) M o  valid application exists for a separate lease for the conditioning 

p l a n s  {previously discussed, pace 7);

2) W h e n  NWA filed its pipeline R i g h t - o f - W a y  Lease w i t h  the State it 

deferred submission of several items p e n d i n g  then o n g o i n g  w o r k  with 

S t a t e  end Federal a g e n c i e s  in the p r e p a r a t i o n  of k e y  "1.6.1 Plans".

Th e s e  plans have still not b e e n  completed, and b y  v irtue of NWA's . . 

c a ncellation of its pre-lease, reimbursable services a g r e e m e n t  with

the State, State p a r t i c i p a t i o n  in the pre R i g h t - o f - W a y  Lease development 

o f  the lease application is no longer possible. Thus, the N W A 1s stateme: 

in several locations cf its lease ap p l i c a t i o n  jus t i f y i n g  deferral 

is no longer valid. Prior to further pro c e s s i n g  of the Lease, now 

t h r o u g h  normal State operations, these items of the ap p l i c a t i o n  

m u s t  be properly c o m p l e t e d  and submitted for review; and

1
3) In N W A 's lease ap p l i c a t i o n  several ve r y  subjective sta t e m e n t s  are 

m a d e  in support of N W A ' s  financial cap a b i l i t y  to p e r f o r m  the trans­

porta t i o n  proposed in its application. It is a b u n d a n t l y  clear that 

t h o u g h  the P r e s i dent's Deci s i o n  and a Federal R i g h t - o f - W a y  Grant 

(and later, the "waiver package") are nece s s a r y  to a l l c w  N W A  to 

o b t a i n  financial c a p a b i l i t y  to p e r form the actions o u t l i n e d  in the



R i g h t - o f - W a y  Lease application, they d o  n o t  p r o v i d e  or guarantee 

such f i n a n c i a l  capabilities. Also, a d e f i n i t i o n  of all p e r sons 

owning o r  planning to o wn an inte r e s t  in the p r o j e c t  h a s  not been 

prov i d e d  in the application, as is r e q u i r e d  by statute.

B ecause of the continuing absence of the i t e m s  m e n t i o n e d  above, as 

required by AS 38.35.C50 and 11 AAC S O . 005, it has not been possi b l e  for 

the State to m o v e  to the procedures set f o r t h  cn AS 38.33.030(a), (b), 

a n d  (c) w h i c h  m u s t  preceed a decis i o n  on the a p p l i c a t i o n  as required by 

A S  38.35.100.

To summarize: a complete lease a p p l i c a t i o n  m u s t  be filed for the Ccr.ditic

Plant, and the lease application for the p i p e l i n e  R i g h t - o f - W a y  m u s t  be 

amer.dad to p r o p e r l y  and completely a d d r e s s  t he information required by 

AS 33.35 and 11 .AAC 30.005. W h e n  the e x i s t i n g  lease application have 

b e e n  p r o p e r l y  amended, the lease a p p l i c a t i o n  p r o c e s s i n g  will be carried 

forth through the normal State p r o c essing p r o c e d u r e s  fcr suc h  a p p l i c a t i o n s  

.The most r e c e n t l y  announced project d e l a y s  ci three years s hould provide 

a dequate time for processing through the n o r m a l  chan n e l s  if NWA provides 

the necessary i nformation to complete its lease ap p l i c a t i o n  in a timely 

manner. However, if N WA continues to i gnore i m p o r t a n t  aspects of its 

R i g h t - o f - W a y  lease application, it wi l l  c r e a t a  a d d i t i o n a l  d elays which, 

certainly, the St a t e  will have no c o n t r o l  over. N W A  should be advised 

t hat the r e v i e w  of the significant a m o u n t  of still o u t s t a n d i n g  i n f o r mation 

for the lease a p p l i cation will require s e v eral m o n t h s  prior to p r o c e e d i n g  

w i t h  the r e q u i r e m e n t s  of AS 38.35.C30 and AS 3S.35.100. Public hearings 

als o  require l e a d  time. Thus, pro c e s s i n g  o f  a p r c p a r l y  amma n d e d  Richt- 

o f - W a v  Lease a p p l i c a t i o n  will not be an i n s t a n t a n e o u s  matter. It is 

thus, ext r e m e l y  important that the n u m e r o u s  r e m a i n i n g  defici e n c i e s  in 

the lease application, wh i c h  I have s u m m a r i z e d  a b o v e  and itemize by 

s eparate letter, be p r o p e r l y  addressed a c c o r d i n g  to a realistic time 

s chedule if N W A  is not to create additional, future delays in the 

i ssuance of the appropriate leases.

S in ce re ly ,  - -

C h a r l e s  E. B e h l k e

S t a t e  Pipe l i n e  Coordinator

O f f i c e  o f  the Pipe l i n e  Coordinator

CEB/ce f

cc: John Katz, Commissioner, D e p a rtment o f  N a t u r a l  Resources, J u n e a u

W ilson Condon, Attorney General, D e p a r t m e n t  cf Law, J uneau 

John Khett, Federal Inspector, O f f i c e  o f  the Federal Inspector, 

Washington, D. C.

Robert Loeffler, Counselor, M o r r i s e n  a n d  Foerster, Washington, D. C.
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DIVISION O F  PI PS LINE S U R V E I L L A N C E

Mr I ,»/MifOM. CCYZM01

NWA-32 -062
/0 0 »  NOBLE  STREET , S U ITE  •:SO 
FA IRBANKS . A LASKA  39701  
PhO NE ; ( 5 0 7 )  4SS -433S

Edw i n A. Kuhn , D i r e c t o r  
Gove rnmen t S E n v i r o nm e n t a l  A f f a i r s  
N o r t h w e s t  A l a s k a n  P i p e l i n e  Company 
One L a f a y e t t e  Ce n t r e  
1120 20 t h  S t r e e t ,  N. W . , S u i t e  S - 700 
Wa s h i n g t o n ,  0 .  C. 20036

Re: F u r t h e r  P r o c e s s i n g  o f  t h e R i g h t - o f - W a y  L e a s e ( s )  Re f e r e n c e d i n t h e  Deh l k e
t o  Kuhn L e t t e r  o f  June 18, I 982 (NWA-32 - 038 )

Dear Mr .  Kuhn :

The f o l l o w i n g  p r o j e c t  d e v e l o pm e n t s :

1) NWA's d e c i s i o n  t o r e q u e s t  a s e p a r a t e  r i g h t - o f - w a y  l e a s e f o r  t h e 
c o n d i t i o n i n g  p l a n t ;

2) M u l t i - y e a r  d e l a y  i n  t h e p r o j e c t  s c h e d u l e ;  and

3) C a n c e l l a t i o n  o f  t h e  r e imb u r s eme n t a g r e em e n t w i t h  t h e S t a t e  f o r  p r e -
r i g h t - o f - w a y  l e a s e w o r k ;

have r e s u l t e d  i n  s u b s t a n t i a l  chances i n  t h e  s t a t u s  o f  t h e  N o r t h w e s t
A l a s k a n  P i p e l i n e  Company (NWA) R i g h t - o f - W a y  l e a s e  a p p l i c a t i o n  and o f  i t s
f u t u r e  p r o c e s s i n g  by t h e S t a t e .

The Depa r tm e n t o f  t h e I n t e r i o r  ( DO 1) R i g h t - o f - W a y  Gr an t  as i s s u e d t o 
N o r t h w e s t  A l a s k a n  P i p e l i n e  Company on December 1, 1550, c o n t a i n e d  a s e t  
o f  S t i p u l a t i o n s  t h a t  had been de v e l o p e d  w i t h  s i g n i f i c a n t  i n p u t  f r om 
r e p r e s e n t a t i v e s  o f  t he S t a t e  o f  A l a s k a .  The o v e r a l l  o b j e c t i v e ,  as you 
a r e  aw a r e , _ was t o have a S t a t e  R i g h t - o f - W a y  Le a s e w i t h  s t i p u l a t i o n s  
s i m i l a r  t o t h e  DOI R i g h t - o f - W a y  G r a n t ,  on o b j e c t i v e  t h e S t a t e  s t i l l  
m a i n t a i n s .  T h e r e f o r e ,  i n t he p a s t  severa.1 y e a r s  t h e m a j o r i t y  o f  NWA 
p r o j e c t . r e l a t e d  documen t s w h i c h  r e c e i v e d  a c o o r d i n a t e d  S t a t e  agency 
r e v i e w  have a c t u a l l y  been f u l f i l l i n g  r e q u i r e m e n t s  o f  t h e  DOI R i g h t - o f -  
Way G r a n t  as w e l l  as t h e  pen d i n g S t a t e  L e a s e .  Fo r examp l e ,  when NWA 
f i l e d  i t s  p i p e l i n e  r i g h t - o f - w a y  l e a s e w i t h  t h e  S t a t e ,  i t  d e f e r r e d  s u bm i s s i o n  
o f  s e v e r a l  i t ems pe nd i n g on g o i n g  wo r k  w i t h  S t a t e  ana Fed e r a l  a g e n c i e s i n 
t h e p r e p a r a t i o n  o f  key " 1 . 6 . 1  P l a n s "  w h i c h  i t  i n d i c a t e d  wou l d s e r v e two

-■SLH
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OIVISIC.M O F  PIPELINE S U R V E I L L A N C E  PhO t iE :  15071 J56-*J)3S

June 21 , 1982

Edwin A. Kuhn , D i r e c t o r  
Gove rnmen t S E n v i r o nm e n t a l  A f f a i r s  
N o r t h w e s t  A l a s k a n  P i p e l i n e  Company 
One L a f a y e t t e  C en t r e 
1120 20 t h S t r e e t ,  N. W. , S u i t e  S-700 
W a s h i n g t o n ,  D. C. 20036

Re: F u r t h e r  P r o c e s s i n g  o f  t he R i g h t - o f - W a y  Le a s e ( s )  Re f e r e n ce d i n t h e  B e h l k e
t o  Kuhn L e t t e r  o f  June 18, 19S2 (NWA-82 - 038 )

Dear Mr . Kuhn :

The f o l l o w i n g  p r o j e c t  d e v e l o pm e n t s :

1) NWA's d e c i s i o n  t o r e q u e s t  a s e p a r a t e  r i g h t - o f - w a y  l e a s e f o r  t he 
c o n d i  t i o n i n g  p l a n t ;

2) M u l t i - y e a r  d e l a y  i n  t h e p r o j e c t  s c h e d u l e ;  and

3) C a n c e l l a t i o n  o f  t h e r e imb u r s emen t a g r e em e n t  w i t h  t he S t a t e  f o r  p r e -
r i g h t - o f - w a y  l e a s e w o r k ;

have r e s u l t e d  i n  s u b s t a n t i a l  changes i n t h e s t a t u s  o f  t h e N o r t h w e s t
A l a s k a n  P i p e l i n e  Company (NWA) R i g h t - o f - W a y  l e a s e  a p p l i c a t i o n  and o f  i t s
f u t u r e  p r o c e s s i n g  by t h e S t a t e .

The Depa r tme n t o f  t h e I n t e r i o r  (DOI ) R i g h t - o f - W a y  Gr an t  as i s s u e d t o 
N o r t h w e s t  A l a s k a n  P i p e l i n e  Company on December 1, 1530, c o n t a i n e d  a s e t  
o f  S t i p u l a t i o n s  t h a t  had been de v e l o p e d w i t h  s i g n i f i c a n t  i n p u t  f r om 
r e p r e s e n t a t i v e s  o f  the S t a t e  o f  A l a s k a .  The o v e r a l l  o b j e c t i v e ,  as you 
a r e  awa r e ,  was t o have a S t a t e  R i g h t - o f - W a y  Lease w i t h  s t i p u l a t i o n s  
s i m i l a r  t o t h e DOI R i g h t - o f - W a y  G r a n t ,  an o b j e c t i v e  t he S t a t e  s t i l l  
m a i n t a i n s .  T h e r e f o r e ,  i n Che p a s t  s e v e r a l  y e a r s  t he m a j o r i t y  o f  NWA 
p r o j e c t . r e l a t e d  documen t s wh i c h r e c e i v e d  a c o o r d i n a t e d  S t a t e  agency 
r e v i e w  have a c t u a l l y  been f u l f i l l i n g  r e q u i r e m e n t s  o f  t h e DOI R i g h t - o f -  
Way G r a n t  as w e l l  as t h e pen d i n g S t a t e  Lea se . Fo r examp l e ,  when NWA 
f i l e d  i t s  p i p e l i n e  r i g h t - o f - w a y  l e a s e w i t h  t h e S t a t e ,  i t  d e f e r r e d  s u bm i s s i o n  
o f  s e v e r a l  i t ems pe nd i n g on g o i n g wo r k  w i t h  S t a t e  ana Fede r a l  a g e n c i e s  i n 
t h e p r e p a r a t i o n  o f  key " 1 . 6 . 1  P l a n s "  w h i c h  i t  i n d i c a t e d  wou l d s e r v e two



p u r p o s e s ;  1) be e l em e n t s  o f  t h e r i g h t - o f - w a y  l e a s e a p p l i c a t i o n ,  a n d ,  2 ) 
s a t i s f y  s u b s e q u e n t  l e a s e s t i p u l a t i o n s .  W i t ' i  an a d e q u a t e  l e v e l  o f  S t a t e  
a g e nc y r e v i e w ,  t h i s  was an a c c e p t a b l e  p r o c e s s .  I ndeed c om p l e t e d  1 . 6 . 1 P l a n s 
w o u l d ,  i n g e n e r a l ,  go f a r t h e r  t han r e q u i r e d  f o r  r i g h t - o f - w a y  l e a s e a p p l i c a t i o n s .  
Howeve r ,  t h e s e p l a n s  have n o t  been c o m p l e t e d ,  a n d ,  by v i r t u e  o f  NWA's 
c a n c e l l a t i o n  o f  i t s  p r e - l e a s e ,  r e i m b u r s a b l e  s e r v i c e s  ag r e emen t w i t h  t he 
S t a t e ,  S t a t e  p a r t i c i p a t i o n  i n f u r t h e r  r e v i e w s  o f  p o s t - l e a s e  r e l a t e d  
i t em s ( i . e . ,  1 . 6 . 1  P l a n s )  i s  n o t  p o s s i b l e .  Those k e y 1 . 6 . 1  P l a n s w h i c h  
we r e t o  have been p r e p a r e d  i n  c o n j u n c t i o n  w i t h  S t a t e  and Fed e r a l  a g e n c i e s  
and w h i c h  we r e t o  s a t i s f y  b o t h  the r e q u i r e m e n t s  o f  t h e l e a s e a p p l i c a t i o n  
and s u b s e q u e n t  l e a s e  s t i p u l a t i o n s  i n c l u d e  t h e f o l l o w i n g  1 . 6 P l a n s r e f e r e n c e d  
i n  t h e a p p l i c a t i o n .

B l a s t i n g  
Camps P l a n 
C l e a r i n g  P l a n
E n v i r o n m e n t a l  B r i e f i n g s  P l an 
F i r e  C o n t r o l  P l an
P e s t i c i d e s ,  H e r b i c i d e s  and Chem i c a l s
Q u a l i t y  A s s u r a n c e / Q u a l i t y  C o n t r o l
H um a n - C a r n i v o r e  I n t e r a c t i o n  P l an
R e s t o r a t i o n  P l an
V i s u a l  Re s o u r c e s P l a n
R i v e r  T r a i n i n g  S t r u c t u r e s
S t r e am , R i v e r  and F l o o d p l a i n  C r o s s i n g s
We t l a n d  C o n s t r u c t i o n
E r o s i o n  and S e d i m e n t a t i o n  C o n t r o l
O i l  and Ha za r d o u s Sub s t a n c e s C o n t r o l ,  C l e a n u p and D i s p o s a l

A d d i t i o n a l  d e f i c i e n c i e s  i n NWA's R i c h t - o f - W a y  A p p l i c a t i o n  a r e i d e n t i f i e d ,  
as 1 i s t e d  be l ow :

1) S c h e d u l e  -  t he s c h e d u l e ,  as f i l e d ,  i s  o b v i o u s l y  i n c o r r e c t  i n l i g h t  
o f  r e c e n t  a n n ou nc emen t s .  NWA s h o u l d  a t  such t im e as i t  i s p r e p a r e d  
t o  do so , p r o v i d e  r e a l i s t i c  e s t i m a t e s  o f  i n i t i a t i o n  and c o m p l e t i o n  
d a t e s  t o w h i c h  i t  i n t e n d s  t o a d h e r e ;

2) I t  i s  n o t  p o s s i b l e  t o  d e t e r m i n e  f r om t h e p r e s e n t  a p p l i c a t i o n  NWA's 
t e c h n i c a l  c a p a b i l i t y  t o :

a) - p r o t e c t  p r o p e r t y  i n t e r e s t s ;

b) p r e v e n t  a d v e r s e e n v i r o n m e n t a l  i m p a c t ;

c )  u n d e r t a k e  n e c e s s a r y  r e s t o r a t i o n  and r e v e g e t a t i o n ;

d) p r o p e r l y  d e v e l o p  m a t e r i a l  s i t e s  o r  d i s p o s a l  s i t e s ;  and

e) p r o t e c t  t he i n t e r e s t s  o f  s u b s i s t e n c e  r e s o u r c e  u s e r s  a l o n g  t he 
p i p e l i n e  r i g h t - o f - w a y  and i n  t h e v i c i n i t y  o f  r e l a t e d  a c t i v i t i e s .



3) The p r e s e n t  a p p l i c a t i o n  dees n o t  d e m o n s t r a t e  t h e  a p p l i c a n t ' s  f i n a n c i a l  
c a p a b i l i t y  t o f u l f i l l  t he r e q u i r e m e n t s  o f  A . S .  3 8 . 3 5 . 1 0 0 .  E x t e n s i v e  
r h e t o r i c ,  s u b m i t t e d  i n s u p p o r t  o f  NWA's f i n a n c i a l  c a p a b i l i t y  Co 
p e r f o r m  t h e  p r o p o s e d t r a n s p o r t a t i o n ,  r e l a t e d  o n l y  t o gov e r nmen t 
a p p r o v a l s  ( P r e s i d e n t ' s  D e c i s i o n ,  F e d e r a l  R i g h t - o f - W a y  G r a n t , e t c ! )  
w h i c h  do n o t  p r o v e  t he s p o n s o r ' s  f i n a n c i a l  c a p a b i l i t y  t o p e r f o rm  
t he p r o p o s e d  t r a n s p o r t a t i o n  o f  n a t u r a l  g a s .  Though t h e i t ems 
en um e r a t e d  by NWA, i n s u p p o r t  o f  i t s  a p p l i c a t i o n ,  ( p l u s  t he l a ' t e r  
w a i v e r  p a c k a g e a p p r o v a l )  a r e some o f  t h e c o n d i t i o n s  n e c e s s a r y  f o r  
t he o b t a i n i n g  o f  f i n a n c i n g ,  e v e n t s  o f  t h e p a s t  y e a r  c e r t a i n l y  p r o ve 
t h a t  t h e y  do n o t  p r o v i d e  f i n a n c i n g .  When t h e NWA f i n a n c i a l  p l a n  i s  
r e a d y  f o r  s u b m i s s i o n  to t he FERC, i t  a l s o  s h o u l d  be s u b m i t t e d  to 
t h e S t a t e  as p a r t  o f  an e x t e n s i v e l y  amended a p p l i c a t i o n  f o r  a S t a t e  
R i g h t - o f - W a y  Le a s e ,  so t h a t  t h e  Comm i s s i o n e r may r e a s o n a b l y  d e t e r m i n e  
i f  NWA i s  a c t u a l l y  f i n a n c i a l l y  c a p a b l e  t o  p e r f o r m  t h e t r a n s p o r t a t i o n  
p r o p o s e d ;

k )  No ag r e em e n t  has been o b t a i n e d  w i t h  A l a s k a  De p a r t m e n t  o f  T r a n s f e r t a t i c n  
and P u b l i c  F a c i l i t i e s  (ADOT/PF) c o v e r i n g  h i g h w a y u se a g e ,  da.mag , 
and e n c r o a c hm e n t s  (Yukon R i v e r  B r i d g e ,  A t i c u n  Pa s s ,  I c e Cut H i l l ,  
p r o x i m i t y ,  t h e r m a l  wo r k p a d s ,  e t c . ) ;  and

5) As i n d i c a t e d  b e f o r e ,  a c o n d i t i o n i n g  p l a n t  l e a s e  a p p l i c a t i o n  s hou i d 
be f i l e d  s e p a r a t e l y .

6 ) AS 3 8 . 3 5 . 0 5 0  a l s o  r e q u i r e s  t h a t  a l l  p e r s o n s  p l a n n i n g  t o  own an 
i n t e r e s t  i n  a p i p e l i n e  mus t j o i n  i n t h e a p p l i c a t i o n .  The a p p l i c a t i o n  
mus t be amended t o  r e f l e c t  changes i n i n t e r e s t  i n o w n e r s h i p .

>•*
/ I t  app ea r ed l a s t  y e a r  when NWA f i l e d  i t s  l e a s e a p p l i c a t i o n  t h a t  NWA's 

f i n a n c i a l  c a p a b i l i t y  w o u l d  now be e s t a b l i s h e d ,  a n d ,  t h r o u g h  wo r k and 
n e g o t i a t i o n  w i t h  t h e S t a t e ,  NWA wou l d be a b l e ,  by now, t o  s a t i s f y  t he 
l e a s e a p p l i c a t i o n  r e q u i r e m e n t s  o f  A . S .  3 8 . 3 5 .  U n f o r t u n a t e l y ,  t ho se 
d e v e l o pm e n t s ,  o p t i m i s t i c a 1Ty a n t i c i p a t e d  by NWA and t h i s  o f f i c e  a y e a r 
ago ,  have n o t  h ap pe ne d .  A t  t h i s  p o i n t ,  t h e l e a s e a p p l i c a t i o n  does n o t .  
meet t h e r e q u i r e m e n t s  o f  A . S .  3 8 . 3 5 . 0 5 0  t o  t h e e x t e n t  t h a t  t h e a n a l y s i s *  
r e q u i r e d  u n d e r  A . S .  3 8 . 3 5 . 0 8 0  c o u l d  be p r o p e r l y  a c c om p l i s h e d  and the 
Ccmm i s s i o n e r c o u l d  make Che d e c i s i o n  r e q u i r e d  un d e r  A . S .  3 8 . 3 5 . 1 0 0 .

When the p r o p e r  amendmen t s have been p r o v i d e d  and when t he s e p a r a t e  
c o n d i t i o n i n g  p l a n t  l e a s e a p p l i c a t i o n  has been r e c e i v e d  by t h i s  o f f i c e ,  
t he p i p e l i n e  l e a s e  a p p l i c a t i o n  and t he c o n d i t i o n i n g  p l a n t  a p p l i c a t i o n  
p r o c e s s i n g  w i l l  a g a i n  be resumed t h r o u g h ;  t h e no rma l S t a t e  p i p e l i n e  
1e a s i n g p r o c e s s  . The r e c e n t l y  announced , d e 1 ays p r o v i d e  more t han adequa t e 
t ime f o r  NWA t o  p r o v i d e  t h e S t a t e  w i t h  t h e amendmen t s f o r  f u r t h e r  p r o c e s s i n g  
o f  t he l e a s e ( s )  as w e l l  as p r o v i d i n g  more t han a d e q u a t e  t ime f o r  the 
S t a t e  t o p r o c e s s  t h e l e a s e p r i o r  t o t h e t ime i t  w i l l  a c t u a l l y  be needed.
T h i s  i s ,  o f  c o u r s e ,  o n l y  t r u e  i f  N W A  does n o t  a l l o w  t he p r e p a r a t i o n  o f  
t he a p p l i c a t i o n  amendment and t he p l a n t  l e a s e a p p l i c a t i o n  t o d r ag on.

I



S i n c e r e l y ,
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C h a r l e s  E. S e h l k e
S t a t e  P i p e l i n e  C o o r d i n a t o r
O f f i c e  o f  t he P i p e l i n e  C o o r d i n a t o r

CE5 / de
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Ro be r t  L o e f f l e r ,  C o u n s e l o r ,  M o r r i s o n  and F o e r s t e r ,  W a s h i n g t o n ,  D. C,
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DEPARTMENT OF NATURAL RESOURCES /  400 willouchby ave.
f JUNEAU, ALASKA 99801-1796
/ PHONE: (907) 465-2400

O F F I C E  O F  T H E  C O M M I S S I O N E R  J

March 26, 1987

MAR 2 7 m
The Honorable Jay Kerttula 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Senator Kerttula:

The purpose of this letter is to provide an explanation of 
how the proposed change in the right-of-way leasing statute 
(SB 108) will affect the processing of oil and gas pipeline 
applications.

Under the existing statute, before an application is accepted 
by the department, it must be complete. That is, it must 
contain any and all data, information, plans, and exhibits 
deemed necessary by the commissioner to accomplish the 
pre-public hearing analysis, and the final decision to issue 
or deny, which follows the public hearing. A major element 
of the final decision is the commissioner's determination 
that the applicant is "fit, willing, and able" to perform in 
a manner consistent with the public interest.

The "fit, willing, and able" determination is an in-depth 
analysis of the applicant's financial and technical capability 
to perform as expected. Some considerations addressed under 
the "fit, willing, and able" standard include:

1. The status of financing arrangements;

2. Whether there will be oil or gas sales contracts 
dedicated in sufficient quantities to support the 
project; and

3. Whether the extent of preparation shows that this 
applicant can build the project as planned.

If the commissioner decides favorably for the applicant with 
regards to the "fit, willing, and able" determination, a 
right-of-way lease can then be offered. However, a negative 
determination results in an outright denial.
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The proposed statutory amendment (SB 108) would provide an 
additional option by allowing the commissioner to issue a 
conditional right-of-way lease. What follows is the state's 
understanding of how the adjudication process will work with 
the passage of SB 108.

Project review, adjudication, and monitoring will take place 
in five stages. Those stages are:

1. Pre-application, application, and conditional right-of- 
way issuance.

2. Preconstruction (including field programs).

3. Construction (including rehabilitation).

4. Maintenance and operations monitoring.

5. Abandonment.

Stage 1 is characterized by the identification of issues, 
scoping, and development of work programs. A great deal of 
time is devoted to coordination with federal, state, and 
local government agencies to develop a consistent approach 
to the development of lease language, the administration of 
lands within the corridor, and a joint monitoring and 
surveillance program. Examples of Stage 1 tasks are presented 
below:

1. Identification of key technical personnel needed to 
resolve resource related issues. Included is the 
development of agency budget needs for Stages 2 and 3 
of the project.

2. Development of a State Administrative Order to 
establish the roles of the participating state
agencies, and their relationship to each other, and to
establish appropriate authority.

3. Expedited resolution of general route issues.

4. Extensive coordination with the appropriate federal
agencies to develop the following:

(a) Consistent language (terms and conditions) between 
the state right-of-way lease and the federal 
right-of-way grant.

(b) A joint agreement on the administration of lands 
along the pipeline corridor; and
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(c) A joint monitoring and surveillance agreement to 
cover the entire life of the pipeline project.

5. Expedited review and comment on the draft and final 
environmental impact statements, the Corps of Engineers 
Section 10/404 permits, and coastal zone consistency 
determinations on various aspects of the project.

6. Development of list of issues and concerns that must be 
resolved prior to issuance of the Authorization to 
Construct. Included are the procedures necessary to 
implement the program. This work essentially sets the 
work plan for Stage 2.

7. Identification of special technical studies that must 
be completed prior to final design approval. Such 
studies include, but are not limited to, stream cross­
ings, cold or hot pipe effects on surface or subsurface 
waters, air and water quality monitoring, and pipeline 
integrity.

8. Review the permitting strategy provided by the appli­
cant. This information is incorporated in the lease 
terms and conditions and used as milestones to be 
accomplished prior to issuance of Authorization to 
Proceed.

9. Establish a conceptual agreement with the applicant 
about facilities use, maintenance, and repair. This 
agreement forms the basis for reimbursement to the 
state for repair or reconstruction of roads, airports, 
or other state facilities.

10. Establish procedures for preventing conflicts between
existing and proposed facilities, including but not 
limited to, ANGTS, TAPS, and state highways.

To protect the various state interests, the lease would be 
conditioned in such a way that the commissioner's "fit, 
willing, and able" determination would be made during 
Stage 2. In any case, the determination will be made prior 
to the issuance of the Authorization to Construct. A 
process and schedule will be established through the terms 
and conditions to establish explicit deadlines for resolving 
issues and making the necessary determination. The overall 
intent is to ensure that issues are resolved well in advance 
of actual construction.

Stage 2 involves a high level of involvement of agency 
personnel. Depending on the size and scope of the project 
it is appropriate to consider establishing a State Pipeline

i
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Office. This office w o u l d  be staffed by p e r s o n n e l  from 
pa r t i c i p a t i n g  state agencies h aving the r e s p o n s i b i l i t y  to 
co llect d ata (fish and wildlife, habitat, air and w a t e r  
quality, g e o u e c h n i c a l , hydrological, etc.) n e c e s s a r y  for 
final d e s i g n  approval, and will a u t h orize the b e g i n n i n g  of 
construction. B a s elin e studies will be conducted, and 
review of d e s i g n  concepts, criteria, and s p e c i f i c a t i o n s  will 
be conducted.

Stage 2 w i l l  c u l m inate w i t h  the c o m m i s s i o n e r ' s  "fit, 
willing, and able" determination, and the issuance of the 
A u t h o r i z a t i o n  to Construct.

Stages 3, 4, and 5 w i l l  proce ed normally, u n a f f e c t e d  by the 
statutory change repres e n t e d  in SB 108.

Under AS 38.35.140(b) the lessee is o b l i gated to "reimburse 
the state for all r easonable costs in curred in p r o c e s s i n g  an 
a p p l i c a t i o n  filed under AS 38.35.050 and in m o n i t o r i n g  the 
c o n s t r u c t i o n  of the pipe line on the right-of- way." A c c o r d­
ingly, state agencies  such as the A l a s k a  D e p a r t m e n t s  of Law, 
N a tur al Resources, Fish and Game, E n v i r o n m e n t a l  
Conser vation, and T r a n s p o r t a t i o n  and Public F acil i t i e s  
expect to e nter into a r e i m b u r s e m e n t  agree ment w i t h  any 
applicant. A r eimbu r s a b l e  services agreement shall include, 
but not be limited to, pre and po st appl ic a t i o n  stages, 
p r e - c o n s t r u c t i o n  and construction, and m a i n t e n a n c e  and 
o p e r a t i o n  monitoring. Pre and post a p p l i c a t i o n  activities 
include inte r-agency negotiations and r evi ew of relevant 
documents. A g e ncies may require the lessee to provide 
direct services, such as trans p o r t a t i o n  and lodging, in lieu 
of reimbursement.

The D e p a r t m e n t  of N a t u r a l  R esources supports SB 108.
Passage of the bill into law will likely result in an 
increase in applications  for pipel i n e  rights - o f - w a y  and a 
c o r r e s p o n d i n g  work load. I believe it is in the state's 
interest to do so as it introduces a higher level of c o n s i s­
tency to the depa rt m e n t ' s  adjud i c a t i o n  process, encou rages 
the p a r t i c i p a t i o n  of smaller companies w h i l e  not d i s c o u r a g­
ing p a r t i c i p a t i o n  of larger ones, and pr ovides p r o t e c t i o n  
against s pecul a t i o n  by incorpora ting terms and cond itions 
r e q u iring  p erforma nce standards, w h i c h  if not met, could 
void the lease.

cc: Rod Swope, Governor's Office
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L E T T E R  OF INTENT 

SENATE BILL NO. 117

Under this bill, as r e q u e s t e d  by the governor, the D i v i s i o n  of 
Child Support E n f o r c e m e n t  in the D e p a r t m e n t  of R e v e n u e  is a l lowed 
to bill for the services p r o v i d e d  in c o l l e c t i n g  c hild support 
payments. A t t o r n e y  time w i l l  be b i l l e d  at the full rate for 
attorne y services. It w o u l d  seem that there would  be m a j o r  cost 
savings for those seeking child  s u pp ort p a y ments due th em if 
attornies from the D e p a r t m e n t  of L a w  w e r e  not a s s i g n e d  on a 
case-by-case basis b u t  rather w e r e  a s s i g n e d  ful.l-time to the 
division. That way they co uld b u i l d  e x p e rtise in the field of 
child support e n f o r c e m e n t  and be able to deal w i t h  the cases 
expeditiously, thus saving m o n e y  for the clients. Savings for 
the clients w o u l d  be in the b e s t  interests of the c h i l d r e n  for 
w h o m  the m o n e y  is collected. It is t h e r efore  the intent of 
the Senate J u d i c i a r y  C o m m i ttee that the D e p a r t m e n t  of Law a ssign 
one or two staff at tornies full-time to the D i v ision  of C hild 
Support Enforcement.

Senator  Jay K e r ttu la Senator A rliss S t urg ulewski

Senator Rick H a l f o r d  Senator Joe J o s e phson

Senator Pat Rodey
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February 9, 1987

The Honorable J a n  Faiks 
President of the Senate 
A l ask a State L egisl ature 
P.O. Box V 
Juneau, A K  99311

Dear Senator Faiks:

Under the a u t h ority of art. Ill, sec. 18, o f  the A l a s k a  
Constitution, I air. t r ansmittin g a bill relating  to the 
duties and authority of the child support en forc e m e n t  d i­
vision of the Department: of Revenue. This bill 'amends
statutory provisions c o n c e r n i n g  the c o l l e c t i o n  of child
support. The amendments will enhance the expeditious :
handling of child support e nforcement m a t t e r s  ami w ill * 
permit the div is i o n  to charge fees for the cervices that it 
p r o v i d e s .

Section 1 of the bill, which amends AS 47.23.020 (a) (7), 
makes clear that child support orders from other j u r i s d i c­
tions m a y  be e n f o r c e d  ad mini s t r a t i v e l y  as w e l l  as through 
the judicial process.

Section 2 of the bill, w h i c h  amends AS 47.23.020(b),
requires the d i v ision to credit the o b lig or w i t h  payments 
made d irec t l y  to the obligee only if the p a y m e n t s  are made 
before the o b l igor is ord ered to make p a y ments through the 
child support enforc e m e n t  division. C u r r e n t l y  the d i v ision 
must credit all di rect payments, regardless o f  when they 
were made. This requireme nt causes an extra cost to the 
state in two ways: (1) the d i v i s i o n  may net, u n d e r  federal
law, report these direct pay ments to the federal au thorities 
as income, and th erefore the state does not receive federal 
incentive payments for these dire ct payments; and (2) the 
division's comp uter is not programmed  to m a k e  adjustments 
for d irect payments ma de after the d i v isio n is involved, 
requiring m anual audits to be performed. These m anual 
audits are time-c o n s u m i n g  and take time away from other 
enforcem ent activities. Because of the cost of 
reprog ramming the computer, that altern a t i v e  is not 
cost-effective, especial' • after taking into c o n s i d e r a t i o n  
the fact that m anual  input would still be required.
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Section 3 of the bill, w h i c h  amends AS 4 7 . 2 3 . ICO, rjvos the 
division a u t h ority to impose a lee ror services p r o vided  
under AS 4 7 .2.3.010 —  47.23.280. Currently, the d i v i s i o n  is 
prohibited frcir. char ging a fee other than an a p p l i c a t i o n  fee 
that is m a n d a t e d  by fedora? ? a w . The a u t h o r i t y  to c h arge  
fees w o u l d  allow the d i v i s i o n  to p u r s u e  cost recovery, 
including a t t o r n e y  time and court costs incurred in the 
establish ment (of support orders) and e n f o r c e m e n t  
a c t i v i t i e s .

Section of the bill, which amends AS 47.23.105, allows the 
division tc process an obligor's request for an audi t w i t h i n  
3C cays r a t h e r  than the currently m a n d a t e d  10 days. The 
division docs not have sufficient staff to process audit 
requests w i t h i n  the IC-day time frame w i t h o u t  heglectir.g 
other areas of concern, p a r t i c u l a r l y  audits needed for court 
enforcement notions. :

t-

Section 5 of the bill, w h i c h  amends AS 47.23.226, p r o vide s 
that the d i v i s i o n  m a y  see): a judgment w i t h o u t  the n e c e s s i t y  
of filing a motion bo fere the court to d o  so. The action 
would be brought be fore the court on the basis of an 
affidavit, supplied by either the child's c u s t o d i a n  or the 
division, and notice to the obligor that the action had been 
commerced. If a m otio n is not required, the d i v i s i o n  w o u l d  
not have to use a t t o rney time for this function. The 
division c u r r e n t l y  obtains income w i t h h o l d i n g  orders from 
the court u s i n g  an affidavit rather than a motion.

Section 6 of the bill amends AS 47.23.250 (e) to c o r r e s p o n d  
with iederal lav: and AS 47.23.062 (e), w h i c h  m a n d a t e  that an 
obligor's employer begin w i t h h o l d i n g  m o n e y  from the 
obligor's w ages 14 days after the m a i ling d a t e  on the notice 
regarding the withholding, or on the fir st day of the next 
pay p e r i o d  if that is earlier. Currently, b e c a u s e  of the 
inconsistent time periods, the division does not receive 
payments on admini s t r a t i v e  withh o l d i n g  o r d e r s  for a p eriod  
of 30 days.

Section 7 amends AS 4 7 . 2 3 . 2 5 0 (i) to c o r r e s p o n d  to the 
provisions cf AS ^ 7 . 2 3 . 0 6 2 (g). AS 47.23.062(g) gives 
priority to c o u r t -ordered child support garnishment.: r/'er 
all other attachments again st the same money, unless ordered 
otherwise hy the court. The amendment w o u l d  r e qu ire that 
administrative orders be treated in the same fashion.

St.ction 8 of the bill, w h i c h  repeals AS 47.73.1 PC (c) , 
clarifies the procedu re for appeal from a d m i n i s t r a t i v e
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d e c i s i o n s . An a d m i n i s t r a t i v e  decision m a y  be appealed to 
the c ourt un der AS 47.23.210. Currently, AS 47.23.180(c) 
makes it appeal that w h i l e  the a d m i nis trative process is 
going on, the o L l i g o r  or-r co into court and seek another 
forum for relief. Often the court will
not. be i n f o r m e d  that the o b lig or in c u r r e n t l y  involved in an 
admini s t r a t i v e  procedure. Although the court should he 
available to the obligor a r  r r c?+*ernative forum for an 
appeal, it should not be used to avoid or subvert tie 
a d m i n istrative  p r o c e d u r e .

The a mendment s in this bill would t-.l?ov- the child support 
enfor c e m e n t  d i v i sion to m e e t  its r e s p o n s i b i l i t y  to collect 
support in an e x p e d i t i o u s  ar.L c o s t - e f t .derive manner.

C o wpe r
Governor
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S e n a t o r  J a l m a r  K e r t u l l a  
C a p i t a l  B u i l d i n g  
Juneau, A l a s k a  99811

D e a r  S e n a t o r  Kertiilla:

Senate B i l l  11? c o n c e r n i n g  child s u p p o r t  e n f o r c e m e n t  is cur rently 
in your J u d i c i a r y  Committee and may  pass out on March 19» 1987*
Before it does, please c o n side r a m e n d i n g  it.

S e ver al m a j o r  c o n s t i t u t i o n a l  problems r e s u l t  from e x i s t i n g  statute. 
S e n a t o r  Dufican has rec ieved complaints f r o m  his constituents over 
them.

Foremos t a m o n g  the problems is a v i o l a t i o n  of due process right 
to a h e a r i n g  c o n s i s t e n t  w i t h " f a i r n e s s A  fair h e a r i n g  of an 
a g e n c y  d e c i s i o n  a f for ds the agrieved p a r t y  the o p p e r t u n i t y  to 
have a r e c o r d  made of proceedings, call witnesses, test ify under 
oath as to the truth of evidence, call the o p p o s i n g  party to
testify u n d e r  oath, and have at least a n  a t t o r n e y  preside as the
h e a ring officer.

Presently, the child s u p p o r t  a gency a l lo ws a n  " informal hearing" 
a t  w h i c h  the o b l i g o r  m a y  on ly present c a n c elled checks for child 
support payments made. The obligor majr n o t  t e st ify as to payments 
made, s u b p e o n a  the obligee bank statements for p r o o f  of deposit, 
or in a n y  ot her w q y  p r esent  n o n - d o c u m e n t a r y  p r o o f  of payment.

I f  a spouse m o t i vated  through multiple fprms of a n i m o s i t y  wants 
to put the other spopse through the wringer, e x i s t i n g  statute 
provides the m ac hinery. E x i s t i n g  statute requires the obligor to 
search u p  to 18 years of cancelled checks. If the checks are not 
produced, a d e b t  is e x i stab lished e v e n  i f  the obligor has made

E v e n  if the o b li gor has years of cancelled checks and refutes the 
a f f i d a v i t  of n o n  p a y m e n t  of the other spouse, the a g e n c y  c a n  do 
n o t h i n g  u n d e r  e x i s t i n g  statute to penalize h e r  for m a k i n g  fraudulent 
accusat ions or c o m m i t i n g  perjury. Thus a  spouse c an claim non 
payment of $7,000, be found to have lied to the agency, and the 
a g enc y w i l l  n o t  and a a n n o t  d o  a n y t h i n g  to c o l l e c t  for w a s t i n g  the 
resources of the a g e n c y  or h a r r a s s i n g  the obligor. The a g e n c y  
represents the obligge.

This r e p r e s e n t a t i o n  of the obligge is the source of the second 
major p r o b l e m  w h i c h  needs change. A n  obligee w h o  makes $20,000 
can force the oblig§¥ to hire a n  a t t o r n e y  to a p p e a l  to S u p e r i o r  Court 
a fraudulent claim. The b u r d e n  the obligee has of h i r i n g  a n  a t t o rney 
even if he c a n n o t  afford one can r e s u l t  in s e t t l e m e n t  of a n  unfair 
fraudulent c l a i m  in order to avoid the expense of h i r i n g  an attorney. 
Statute creates this u n f a i r  advantage. While indig e n t  par-ies 
should r e t a i n  tne r e p r e s e n t a t i o n  of the a t t o r n e y  general, there is 
no r eason a n o n - i n d i g e n t  p a r t y  should r e t a i n  the free state funded 
services w & i c h  can be used to harrasssthe other spouse.

payment.



F u r t h e r  specific changes follow,

1 , 4 7 . 2 3 , 1 0 0  sholud a l l o w  the agency to charge for a n y  fraudulent

c l a i m  of n o n - p a y m e n t  that the obligee makes in a sworn affidavit to the 
agency. The d i s c r e t i o n  to assess a fine should be s u f f i c i e n t l y  
broad to prevent fraudu l e n t  claims. The langauge should explicitly 
a l l o w  for a s s e s s m e n t  of fraudulent c l a i m s ,

2 . 47 2 3  1 0 5  should require the a g e n c y  to complete the a u d i t
w i t h i n  3 0  days. A f t e r  110 days, no a u d i t  was performed a f t e r  I submitte« 
cancel led checks. The language should state the a g e n c y  m u s t  perform 
the a u d i t  w i t h i n  the time limit.
The a u d i t  should be made on all payments made n o t  m e r e l y  to thd>se made 
to the agency. M a n y  individulas make p a y ments d i r e c t l y  to spuses.
The a g e n c y  should have the autho rity u n d e r  this s e c t i o n  to subpeona 
records of the obligee to ascertain if payments have b e e n  deposited.

The a d d i t  should be performed more t h a n  once a y e a r  u pon good cause 
shch as providing n e w l y  discovered p r o o f  of past payment. Intrest 
a djust m e n t s  should r e f lect payment f r o m  the date the p a y m n e t  month 
was m a d e .4?

47 2 3  2 2 6  should be changed to allow a n otice period and response time 
to the court of 30 days. Obligors are o f t e n  out of state or in remote 
locations. They are often seperatad f r o m  records of payment b y  
at l e a s t  a 1000 miles e g  fishermen in B e r i n g  Sea, loggers in Oregon etE, 
To require them to make s w o r n  statements a b o u t  specific detailed 
l e n g t h l y  transactions w i t h o u t  o p p e r t u n i t y  to c o n d u c t  a s e a r c h  for 
a n  accurate sworn response on 1 5  d a y  time limit is g r o s s l y  unfair.
For good cause, the a g e n c y  should have p o w e r  to extend the time limit.

The place of h e a r i n g  should not be in c o u r t  w h i c h  requires the 
obligor to hire an a t t o r n e y  but b y  a n  a g e n c y  h e a r i n g  officer.
Fairness requires the state absorb the c o s t  of p r o v iding  a 
h e a r i n g  at the first stage that affords a l l  due process protections 
to b o t h  parties.

A l a n  S t e i n

cc S e n a t o r  E l i a s o n  
D u n c a n





WORK DRAFT WORK DRAFT WORK

5 - 0 4 4 7 X
H e i n
3/17/88

O r i g i n a l  sponsors: Faiks and S z y m a n s k i

IN THE S ENATE B Y  THE J U D I C I A R Y  C O M M I T T E E

2d CS F O R  S E N A T E  B I L L  NO. 120 (Judiciary)

IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

For an A c t  entitled: "An Act r e l a t i n g  to the e n t r y  of i n f o r m a t i o n  r e g a r d­

ing m i n o r s  on the A l a s k a  P u b l i c  Safet y I n f o r m a t i o n

N e t w o r k . "

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 4 7 . 1 0.09 0 is a m e n d e d  b y  a d d i n g  n e w  subsections to read:

(d) N o t w i t h s t a n d i n g  (a) of this section, if a m i n o r  is r e l e a s e d  

on probation, the court shall t r a n s m i t  for entr y into the A l a s k a  

P u b l i c  S a f e t y  I n f o r m a t i o n  N e t w o r k  the f o l l o w i n g  information:

(1) the fact that the m i n o r  is on probation;

(2) the dates, terms, a n d  c o n d i t i o n s  of the probation;

(3) the name of the m i n o r ' s  p r o b a t i o n  officer; and

(4) the offenses for w h i c h  the m i n o r  is on probation.

(e) The D e p a r t m e n t  of P u b l i c  S a f e t y  shall m a k e  the i n f o r m a t i o n  

t r a n s m i t t e d  u n d e r  (d) of this s e c t i o n  a v a i l a b l e  to a m e m b e r  of a

pu b l i c  a g e n c y  i n v o l v e d  in law e n f o r c e m e n t ,  as defined in AS 12.62.070, 

w h o  r e q uests the i n f o r m a t i o n  for o f f i c i a l  b u s i n e s s  purposes.

(f) As soon as p r a c t i c a b l e  a f t e r  the date on w h i c h  the m i n o r  is 

s c h e d u l e d  to compl e t e  the terms of probat i o n ,  the Depart m e n t  of Public 

S a f e t y  shall r e m o v e  the i n f o r m a t i o n  t r a n s m i t t e d  u n d e r  (d) of this 

section fr om the A l a s k a  P u b l i c  S a f e t y  I n f o r m a t i o n  Network.

- 1 - 2d CSSB 1 2 0 ( J u d )



Original sponsors: Faiks and Szymanski
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IN THE SENATE BY THE J U D I C I A R Y  COMMITTE E

CS F O R  SENATE BILL NO. 120 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILI

For an A c t  entitled: "An A c t  r e l a t i n g  to the entr y of i n f o r m a t i o n  r e g a r d­

ing m inors on the A l a s k a  P ub lic Safety I n f o r m a t i o n  

N e t w o r k . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 47.10.090 is a m e nde d b y  a d d i n g  n e w  subsections to read:

(d) N o t w i t h s t a n d i n g  (a) of this section, if a m i n o r  is r e l e a s e d  

on probation, the court m a y  transmit for entry into the A l a s k a  P ublic 

Safety I n formation N e t w o r k  on ly the f o l l o w i n g  information:

(1) the fact that the m i n o r  is on probation;

(2) the dates of the probation; and

(3) the n a m e  of the m i n o r ' s  p r o b a t i o n  officer.

(e) The D e p a r t m e n t  of P u b l i c  S a f e t y  m a y  m a k e  the information, 

t ransmitted  u n d e r  (d) of this s e ction  a v a i l a b l e  on ly to a m e m b e r  of a 

p ublic agency i n v o l v e d  in law enforcement, as d e fined in AS 12.62.070, 

w h o  requests the i n f o r m a t i o n  for o f f i c i a l  b u s i n e s s  purposes.

(f) As soon as p r a c t i c a b l e  a f t e r  the date on w h i c h  the m i n o r  is 

s cheduled to complet e the terms of probation, the D e p a r t m e n t  of Public 

Safety shall r e m o v e  the i n f o r m a t i o n  t r a n s m i t t e d  u n d e r  (d) of this 

section from the A l a s k a  P ublic  S af ety I n f o r m a t i o n  Network.

-1- CSSB 1 2 0 ( J u d )
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SB 120 Fiscal Analysis

Security considerations will require additional computer programming. It 

will be necessary to insure that only certain authorized terminals (Alaska 

Court System, Children's Court office in Anchorage and Fairbanks) and 

Public Safety's Records and Identification, Anchorage) are able to input 
and delete basic juvenile probation data (name, DOB, duration). Making 

provision for full terms and conditions wo u l d  require additional funding 

while the security considerations for basic juvenile probation data can 

probably be accommodated in-house and made operational by mid-year.

There will be initial and ongoing costs for data processing chargeback 

(estimated S10,000). Public Safety's present chargeback allocation of 
$2.7 million is fully utilized; additional use of computer resources must 

be funded or else other uses cutback. The initial chargeback cost 

includes both programming development and part-year operation. Subsequent 

year's chargeback costs would cover increased Computer Resource Units 

charged to APSIfl for this new program for juvenile probation data.



1.

POSITION TITLE

Clerk IV

RANGE/STEP

9/A

BARC. UNIT

ecu

PACE/LINE
COV.

APPROV. DISAPP

2.

TYPE OF POSITION STAFF MONTHS 

PFT 12

RP NUMBER PCN NUMBER BRU PRIORITY LOCATION

Anchorage

ELECTION DISTRICT 

7-15
LEG.

3. CONTINUATION LEVEL ADDITION JUSTIFICATION:

This position will be responsible for input and subsequent deletion of 

juvenile probation data in the Alaska Public Safety Information Network 

(APSIN). There were 1,174 juveniles formally on probation during an 

average month in FY 86 (OriYS/HiSS).

Support costs include $400 in contractual (communications) and $100 for 

miscellaneous office supplies. Cost of an additional computer terminal 

in Anchorage for Records and Identification staff to enter the juvenile 

probation data will be:

Contractual Services - One-time connect fee $1,500

Dept, of Admin./ IRM 

Recurring or • *e for new APSIN terminals 5,700

4. TYPE OF EXPENDITURE AMOUNT

1 2 • 3

PERSONAL SERVICES

21.4

28.9

5. Salary

e. Benef1ts 7.5

7. Supplemental Benefits

8. Fixed Benefits

9. TOTAL PERSONAL SERVICES 01

10. Travel 02

11. Contractual 03 7.8

12. Commodities 04 .1

13. Equipment 05 1.8

14. Other

15. TOTAL COST 38.6

DPS/lnfo "$475/month) 

Maintenance ire. ..g> 200

RECEIPT CODE FUNDING SOURCE $7,400

16. Federal Receipts 1002

Equipment - Purchase of T-179 color Terminal $1,57517. C.F. Match 1003

18. General Funds 1004 38.6 (one-time) Computer Table 200

19. l-A Receipts 1005 $1,775

20. Program Receipts 1028

If the Alaska Court System enters juvenile probation data with its 

children's court personnel in Anchorage and Fairbanks, then this full­

time position can be reduced to a half-time position (v/hich would share

21. Other

an existing terminal). Thi 

Personal Services 

Contractual Services 

Equipment

s would reduce the costs 

($14.8)

( 7.4)

( 1.8)

as follows:

FOR Bill USE ONLY

KEY NUMBER .............................

($24.0)

•

REQUEST FOR 

NEW POSITION
•

AGENCY Department of Public Safety
FY 89

BRU DPS Administration Paqe 3 of 3

COMPONENT Administrative Services Revised Date
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A L A S K A  C O U R T  S Y S T E M

F I S C A L  N O T E  gf;SB 1 2 0

Contractual Services:

C o m m u n i c a t i o n s :

Divisio n of Data P r o c e s s i n g  data 
line rental (2 @ $82/month) and 
install ation (2 @ $350/one-time) c h a rges

Postage

Equipment Rental:

Terminal rental (2 § $87/roonth)

Total Contr a c t u a l



FISCAL A N A LYS IS^B  120

This  bil l  would r e q u i r e  c ou r t s  to t ransm i t  the  te rms and condit ions o f  p roba t i on  
f o r  minors f o r  e n t r y  into the A laska  Pub lic  S a fe ty  In fo rmat ion N e two rk .  
Termina ls  would be needed b y  ch i ld r en ' s  c ou r t  pe r sonne l  in Ancho rage  and 
Fa i rbanks  spec i f ica l ly  to t ransmit  th is  in fo rma t ion .  In o th e r  cou r t  loca t ions ,  the 
cou r t  system ant ic ipa tes t ransmit t ing  h a rd  c op y ,  i n c u r r i n g  on ly  postage cos ts .

2 / 2 3 / 8 7 - 8
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SENATE BILL NO. 120

For an Act entitled: "An relating to the entry of information regarding

minors on the Alaska Public Safety Information 

Network."

This bill would authorize the Superior Court to routinely allow entry of 

the terms and conditions of probation established for delinquent youth 

released on probation under AS 47.10.080 into the statewide computerized 

law enforcement information system (the Alaska Public Safety Information 

Network - APSIN).

Under the provisions of this bill the court would be authorized but not 

required to allow entry of terms and conditions of probation imposed on 

delinquent youth into APSIN. Once entered into APSIN, this information

would be accessible on a 24 hour on-line basis to:

1. the Alaska Department of Public Safety,

2. local police departments,

3. the Alaska Court System

4. the Alaska Department of Corrections,

5. the Alaska Department of Law,

6. local prosecution agencies,

7. The Alaska Public Defender Agency, and

8. the FBI.

Ironically, the information would not be accessible through APSIN to 

probation officers of the Department of Health and Social Services charged 

with supervising the minor or. probation nor to other DHSS probation 

officers who might be required to act in behalf of the supervising 

officer.

Under this legislation, the court would be required to request removal of 

the records from APSIN "As soon as practicable after the minor completes 

the terms of probation...". However, no actual time limit is imposed on 

the Department of Public Safety for the removal of the information from 

the system.

With the exception of the court system and, in some instances, prosecutors 

and public defenders, none of the agencies provided access to the in­

formation about terms and conditions of probation under this bill would 

have any direct participation in the supervision or enforcement of those 

conditions. Court system personnel, prosecutors, and public defenders 

routinely have direct access to and copies of the original court records 

where they have a direct involvement in a particular case and would not 

need access through APSIN.

From a purely practical standpoint, the terms and conditions of probation 

ordered for minors contain virtually no information which would be of aid 

to any of the agencies which do not have specific responsibilities in
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supervising the minors. Terms and conditions of probation would be of no 

investigative value to law enforcement agencies since they do not contain 

information about the offense(s) committed by the youtlis! Instead, 

probation conditions contain behavioral restrictions and requirements 

established by the court as part of a rehabilitation plan. These include 

a universal prohibition against additional law violations and specific 

restrictions and requirements such as:

1. involvement in psychological or psychiatric therapy,

2. involvement in substance abuse counseling,

3. payment of restitution,

4. performance of community service work in lieu of or in addition to 

restitution,

5. curfew,
6. prohibitions against association with certain individuals,

7. attendance at school, and

8. other conditions specific to the rehabilitative needs of the youth 

and the level of risk presented by the youth.

The degree of specificity of probation conditions varies from case to 

case. In some instances t h e - s c h e d u l e  for performing certain actions 

includes the days and times required, in other instances only general

requirements are established. In either case information contained in the 

conditions is not useful except for the purposes of supervising the 

activities of these y ouths and enforcing the conditions. However, the 

conditions may contain information relating to social needs of the minor 

or the minor's family which have no investigative value and should not be 

available to persons or agencies not specifically involved in the 

rehabilitative treatment or supervision process.

This bill would make readily accessible information about juvenile prob­

ationers when such information about adult parolees and probationers is 

not readily or routinely accessible. Although probation/parole officers 

may release conditions imposed on adult criminals, this practice is 

limited to those instances in which a specific supervision or enforcement 

purpose will be served. The same type of practice presently occurs with 

juvenile probationers. Where necessary to ensure adequate supervision of 

probation conditions, probation officers may under current law release 

information about conditions of probation with the permission of the

court.

The dissemination of conditions of probation to police or other agencies 

can be useful and appropriate when it aids in the supervision and 

rehabilitation of a probationer. However, since only probation officers 

may arrest a probationer for violation of probation conditions, tKe 

utility of disseminating such information lies in the provision cf

information about probationer activities to probation officers. (Police

are, of course, empowered to arrest probationers for the commission of a 

crime. However, this police function differs significantly from that of 

the probation officer whose role is to enforce and supervise conditions 

imposed by the court.)
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Police observations of and information about probationer activities may be 

routinely communicated to probation officer under present law and this 

practice would be unaffected by SB 120. Though there are differences in 

practice between locations these are based on police agency policy rather 

than law and would not be affected by passage of the provisions of this 

bill.

DEPARTMENT POSITION

The Department opposes SB 120.

The Department believes existing law is sufficient to allow appropriate 

dissemination of information among criminal justice agencies. Routine 

entry of the conditions of probation imposed on minors would not provide 

substantially greater protection to the public than is available under 

present law and could be detrimental to rehabilitative efforts. In 

addition, the ability of police to investigate crimes would not be 

enhanced by the availability of conditions of probation established for 

delinquent youth. Far more useful information is already available in the 

form of police reports of investigations of the original offense(s) 

leading to the adjudication and order of probation.

RECOMMENDE
nne M. Chase, Director 

ivision of Family 

and Youth Services

DATE: / * /  / ? f  ' 7

APPROVED:

M / r a \H. Munson, Commissioner 

Department of Health 

and Social Services

DATE:
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D E P A R T M E N T  Or H E A L T H  A N D ‘S O C I A L  SERVICE. 
D I V I S I O N  O F  F A M I L Y  AND Y O U T H  S E R V I C E S  

F I R S T  J U D I C I A L  D I S T R I C T  
JUNEAU, A L A S K A

IN T H E  M A T T E R  OF: CASE NO: 1JU

8 B M B 8
U U ^ ^ V / i  6/ /I

FILED IN THE TRIAL COURTS 
TATE OF ALASKA. FIRST DISTRICT 

AT .RlfJFA'J

A M i n o r  U n d e r  the age of 18 Y e a r s

C O N D I T I O N S  OF P R O B A T I O N
By

SEP.-21985
Clerk of Court

Deputy

P u r s u a n t  to a u t h o r i t y  c o n f e r r e d  b y  Alaska S t a t u t e s  47.10.08 0, you have 
be e n  g r a n t e d  p r o b a t i o n  for a p e r i o d  of time b e g i n n i n g  A u g u s t  26, 1986 and not 
to e x c e e d  A u g u s t  25, 1987 so long as you c o m p l y  w i t h  the f o l l o w i n g  c o n d i t i o n s  
of  p r o b a t i o n :

1
2

3

4 ,

5,

6
7

8
9

1 0 ,

11

12
13,

I w i l l  o b e y  all m u n i c i p a l ,  state and f e d e r a l  laws.
I w i l l  r e m a i n  in the p l a c e m e n t  d e s i g n a t e d  by m y  P r o b a t i o n  
O f f i c e r .
I w i l l  n o t i f y  m y  P r o b a t i o n  O f ficer p r i o r  to c h a n g i n g  m y  
r e s i d e n c e ,  e m p l o y m e n t ,  or school.
I w i l l  o b e y  the r u l e s  set forth by the M i l l e r  H ou se staff, but m a y  
d i s c u s s  a n y  a r e a s  o f  c o n f l i c t  with t h e m  a n d  m y  P r o b a t i o n  Officer.
I w i l l  a t t e n d  s c h o o l  w h e n  in session o r  v o c a t i o n a l  t r a i n i n g  and 
c o n d u c t  m y s e l f  in a c c o r d a n c e  with t b ' ^ s c h o o l  policy; or m a i n t a i n  
s t e a d y  e m p l o y m e n t .
I w i l l  f o l l o w  m y  P r o b a t i o n  O f f i c e r ' s  i n s t r u c t i o n s .
I w i l l  o b t a i n  p e r m i s s i o n  from my P r o b a t i o n  O f f i c e r  b e f o r e  
l e a v i n g  the a r e a  d e f i n e d  as Juneau, A l a s k a .
I w i l l  o b e y  the c u r f e w  h o u r s  as d i r e c t e d  b y  M i l l e r  House Staff.
I w i l l  r e p o r t  in p e r s o n  to m y  P r o b a t i o n  O f f i c e r  as directed.
I w i l l  p a r t i c i p a t e  in group, family or i n d i v i d u a l  c o u n s e l i n g  as d i r e c t e d  
b y  m y  p r o b a t i o n  o f f i c e r  and as r e c o m m e n d e d  b y t  he c o u n s e l i n g  p r o v i d e r  
a n d  m y  p r i m a r y  c o u n s e l o r .
I w i l l  s u b m i t  to r a n d o m  u r i n a l y s i s  at t h e  r e q u e s t  of m y  p r o b a t i o n  
o f f  i c e r .
I^jp’ill p a y  r e s t i t u t i o n  in the amount of $57.00.
I w i l l  c o m p l e t e  40 h o u r s  of C o m m u n i t y  W o r k  Service.

I (have read) (have had r e a d  to me) these C o n d i t i o n s  o f  Probation, 
understand, and a g r e e  to a b i d e  by them. I a l s o  u n d e r s t a n d  that 
v i o l a t i o n  of one or m o r e  o f  t hese C o n d i t i o n s  m a y  r e s u l t  in 
R e v o c a t i o n / M o d i f i c a t i o n  o f  m y  probation.

Probation O f f i c e r  * DaterDate  P r o b a t i o n

P A R E N T A L  A C K N O W L E D G E M E N T

We, t h e  u n d e r s i g n e d  p a r e n t s / c u s t o d i a n s ,  a g r e e  t h a t  w e  will r e q u i r e  our 
c h i l d  t o  a b i d e  b y  t h e s e  C o n d i t i o n s  with the u n d e r s t a n d i n g  that in the 
e v e n t  o n e  or m o r e  o f  such C o n d i t i o n s  are v i o l a t e d ,  a P e t i t i o n  for 
R e v o c a t i o n / M o d i f i c a t i o n  of P r o b a t i o n  m a y  be filed.

S i g n a t u r e  P a r e n t / G u a r c J £ . a n Date

IT IS SO O R D E RED. 
EF F E C T I V E  DATE:

~P~

TDr-F OF THE S U P E R I O R  COURT
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A L A S K A  COf’R T  S Y S T E M

F I S C A L  N O T E  -  S B  1 2 0

Contractual Services:

C o m m u n i c a t i o n s :

D i v i s i o n  of Dat a P r o c e s s i n g  data 
line rental (2 @ $82/month) and 
install ation (2 @ $350/one-time) c h a rges

Postage

Equip m e n t  Rental:

Terminal rental (2 @ $87/month)

Total C o ntra ctual


