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Section 30 substitutes the state audito r for the L e g i s l a t i v e  
Budget a n d  A udit Committee. The section also requires the 
audit of the A l a s k a  C i t y  Devel o p m e n t  C o r p o r a t i o n  to c o n form 
to audit st andards a d opted  by the state auditor.

Section 31 s ubstitutes the state audito r for the legislative 
audit division.

S e ction 32 r equi r e s  the director of the office of m a n a g e m e n t  
and budget to instruct the c o m mission er of a d m i n i s t r a t i o n  to 
w i t h h o l d  funds to an e nti ty that has failed to correct an 
audit w h e n  d i r e c t e d  by the state auditor u n d e r  Sec.
37.06.060.

Section 33 require s the annual audit of the h o u s i n g  a s s i s­
tance r e v o l v i n g  fund in the Depar t m e n t  of C o m m u n i t y  and 
R e g i o n a l  A f f a i r s  to c o n f o r m  to audit standards a d opt ed by 
the state auditor.

Se c t i o n  34 directs the state auditor  to select an i n d e p e n­
dent qu alified p r o f e s s i o n a l  to p e r f o r m  m a n a g e m e n t  and 
p r o g r a m  audits of boards, commissions and authorities 
subject to sunset review. The audit is r e q u i r e d  to c o nf orm 
to audit standards a d o p t e d  b y  the state auditor. The 
section also s ubstitute s the state auditor for the 
legislative audit division.

S e c tion 35 s u bs titutes the state auditor or an independent 
certi f i e d  public accoun t a n t  selected b y  the audit or for the 
legislative audit division.

Se ction 36 substi t u t e s  the state audi tor for the legislative 
audit division. The audit of the A l a s k a  Commer c i a l  Fishing 
an d  A g r i c u l t u r e  B a n k  is r e q u i r e d  to c o nf orm to audit 
standards a d o p t e d  b y  the state auditor.

S e c t i o n  37 s u bs titutes the state auditor for the leg islative 
auditor.

S e cti on 38 r e q uires the annual audit of the A l a s k a  Gas Pipe- 
line Fina n c i n g  A u t h o r i t y  to c o n f o r m  to audit standards 
a d o p t e d  b y  the state auditor. The section also substitutes 
the state auditor for the legislative auditor.

Se ction 39 requires the annual audit of the A l a s k a  Power 
A u t h ority to c o n f o r m  to audit standards a d opted  b y  the state
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auditor. The section also substitutes the state auditor for 
the leg islative auditor.

Section 40 requi res the annual audit of the A l a s k a  M u n i c i p a l  
Bond Bank a u t h o r i t y  to c o n form to audit standards a d o pted by 
the state auditor.

Section 41 requires the annual audit of the A l a s k a  
Industrial D e v e l o p m e n t  A u t h o r i t y  to c o n form to audit 
standards a d o p t e d  by the state auditor. The section also 
substitutes the state auditor for the legislative auditor.

Section 42 substitutes the state audi tor for the legislative 
audit d i v i s i o n .

Section 43 provide s for the transition from the legislative 
auditor to the state auditor.

Section 44 directs appropriate name changes to r e f lect the 
s u bst itution of the state auditor fcr the legislative 
auditor.

Section 45 repeals various  laws relat i n g  to the legislative 
auditor.

S ection 46 m akes  the A c t  effective on the first day of the 
first term of the first state auditor. This means that the 
Ac.t is not e f f e ctive unless the c o n s titutio nal amendm ent is 
approv ed by the v o t e r s .

TC:mkr 
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M E M O R A N D U M

TO: S e n a t o r  J a l m a r  K e r t t j l a ,  C h a i r m a n  

M e m b e r s  of t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e

FROM: S c o t t  A. Bu rg e s s ,  E x e c u t i v e  D i r e c

SU BJECT: SB 65 - P r o v i d i n g  for  a st at e auditor; S J R  6 - R e l a t i n g

to the o f f i c e  of  s t a t e  a u d i t o r

T h e  A l a s k a  M u n i c i p a l  L e a g u e  is o p p o s e d  to the i n c l u s i o n  of m u n i c i p a l i t i e s  

an d schoo] d i s t r i c t s  in SB 65 and S J R  6. In summary, th e bil l  v est s 

s i g n i f i c a n t  a u t h o r i t y  in o n e  p e rso n;  is p o t e n t i a l l y  v e r y  costly; and, as 

c u r r e n t l y  w ri t t e n ,  is un cl ear .

T h e  A M L  L e g i s l a t i v e  C o m m i t t e e  m e t  a nd  r e v i e w e d  SB 65 and S J R  6 at their 

m e e t i n g  in Junea u, J a n u a r y  29, 1987. T h e  f o l l o w i n g  g e n e r a l  and  s pec if ic  

co m m e n t s  (see A t t a c h m e n t  1) w e r e  p r o v i d e d  to me b y  B a r b a r a  S teckel, C h i e f  

F i s c a l  O f f i c e r  for the  M u n i c i p a l i t y  o f  A n c h o r a g e ,  an d a m e m b e r  of  the A M L  

L e g i s l a t i v e  S u b c o m m i t t e e  on T a x a t i o n  and Fi na nc e. T h e  c o m m e n t s  are 

p r o v i d e d  to the C o m m i t t e e  to e x p l a i n  the L e a g u e ' s  o p p o s i t i o n  to SB 65 and 

S J R  6, as i ntroduced:

T h e  p o w e r  tha t is b e i n g  p r o v i d e d  to one p e r s o n  as S t a t e  A u d i t o r  is 

si g n if ic an t. I f  t h e  S t a t e  A u d i t o r  d i d  n ot  like the re s p o n s e s  

p r o v i d e d  b y  a l ocal g o v e r n m e n t  or  school dist ri ct , fu t u r e  funds 

c o u l d  be w i t h h e l d  u n t i l  th e A u d i t o r  is s a t i s f i e d  w i t h  the response. 

T h i s  is e x t r e m e l y  a r bit ra ry .

Th i s  b i l l  does no t h a v e  a fi s c a l  n ote a t t a c h e d  at p r e s e n t  an d yet  it 

ap p e a r s  it c o u l d  h a v e  a v e r y  s u b s t a n t i a l  cost. If t he  S t a t e  A u d i t o r  

is g o i n g  to r e v i e w  all a nn u a l  aud its  of  sch o o l  d i s t r i c t s  and 

m u n i c i p a l i t i e s  fo r "a ccuracy, co mp l e t e n e s s ,  and c o m p l i a n c e  with  

a u d i t  s ta nd ard s" , it is g o i n g  to r e q u i r e  s u b s t a n t i a l  s t a f f i n g  or 

c o n t r a c t u a l  f unds to p e r f o r m  th e work. T h e r e  doe s  n o t  a p p e a r  to be 

any w a y  the r e v i e w  can  b e  p e r f o r m e d  w i t h o u t  a c t u a l l y  r e v i e w i n g  the 

w o r k p a p e r s  of the e x t e r n a l  auditors.

T h i s  b i l l  g r a n t s  the A u d i t o r  s u b s t a n t i a l  a u t h o r i t y  to ha v e  a cce s s  to 

re c o r d s  at "all" times. In addition, t h e y  h a v e  ac c e s s  to 

c o n f i d e n t i a l  f il es  t h a t  are su b j e c t  to th e a udi t and  i n v e s t i g a t i v e  

a u t h o r i t y  of th e state, e v e n  if it is no t u n d e r  audit.

M E M B E R  O F  TH E N ATIO NAL L E A G U E  O F  C IT IE S  AN D  TH E NATIONAL A SSO C IA TIO N  O F  C O U N T IE S



M e m o  - S e n a t o r  J a l m a r  K e r t t u l a ,  C h a i r m a n

M e m b e r s  o f  th e S e n a t e  J u d i c i a r y  C o m m i t t e e  

F e b r u a r y  24, 1987 

Pa g e  T w o

T h e  p r o c e s s  set o u t  f o r  the  A u d i t o r  t o  r e v i e w  all r e p o r t s  an d 

d e t e r m i n e  w h e t h e r  to a p p r o v e  t h e m  or  n o t  a n d  h o w  the r e p o r t s  are 

rele as ed,  and b y  w h o m  r a i s e  m a n y  q u e s t i o n s .  If the  l o ca l 

g o v e r n m e n t a l  b o d y  is p a y i n g  fo r the audit, it se ems  t h e y  s h o u l d  h a v e  

th e p r e r o g a t i v e  t o  a c c e p t  or  r e j e c t  th e repo rt,  and  n o t  h a v e  t o  w a i t  

f o r  the S t a t e  A u d i t o r  to m a k e  a deci si on.  T h e  a u d i t i n g  f i r m s  d o  h a v e  

e t h i c a l  a nd  p r o f e s s i o n a l  s t a n d a r d s  to go  b y  a nd  it s eems r e d u n d a n t  

to  h a v e  th e s ta te  a u d i t o r  c r e a t i n g  a d d i t i o n a l  s ta nd ard s.  T h e r e  is 

no  q u e s t i o n  tha t a c o n s i s t e n t  set of g r a n t  a c c o u n t i n g  a n d  a u d i t i n g  

st a n d a r d s  fo r all s ta te  g r a n t s  w o u l d  b e  h e l p f u l ,  b u t  there is no 

n e e d  to d u p l i c a t e  e x i s t i n g  s t a n d a r d s  an d g u i d e l i n e s  for  g o v e r n m e n t a l  

a c c o u n t i n g  and  au di ti ng.

T h e r e  a p p e a r s  to b e  i n c o n s i s t e n c i e s  b e t w e e n  t h e  d e f i n i t i o n s  in 

S e c t i o n  3 7 . 0 6 . 2 0 0  a n d  t h e  P o w e r s  a n d  D u t i e s  in 3 7 . 0 6 . 0 2 0 .  T h e  

A u d i t o r  is g o x n g  to r e v i e w  v a r i o u s  a u d i t s  u n d e r  P o w e r s  an d D u t i e s  

an d y e t  in d e f i n i t i o n s  the a u d i t s  t h a t  h e  is g o i n g  to r e v i e w  are 

d e s c r i b e d  as "post a u d i t s . "  W h a t  e x a c t l y  is the A u d i t o r  g o i n g  to 

do?

In  a time of  r e d u c e d  re v e n u e s ,  the fi rs t t h o u g h t  is t h a t  an a u d i t o r  

m i g h t  h e l p  r e d u c e  th e w a s t e  a n d  save  mon ey,  b u t  t h e  w a y  t hi s  b i l l  is 

c u r r e n t l y  s t r u ct ur ed , i t  a p p e a r  th a t  it w i l l  b e  v e r y  costly, s i n c e  

the  on l y  p r o v i s i o n  fo r c h a r g i n g  b a c k  is fo r a n n u a l  audits.



Following are comments or questions regarding this bill:

Sec. 37.06.020 (a) (2) - The audit required under Sec. 29.35.120 is an audit 

of accounts and financial transactions; it is not a compliance audit.

(9) - There is no objection to keeping the account showing the costs of 

the audit operations; however, we do question if this is going to be the basis 

of charges back to organizations audited under Sec. 37.06.120.

(b) (1) - The State Auditor may do a management or program audit or 

investigation of any matter related to State finance. Does this include any 

grant received by a local government; if so, what happens to the audit 

organizations in the various State organizations .

Sec. 37.06.030 - A CPA m a y  be employed on a temporary basis. Does this mean 

firms or individuals; furthermore, does it prohibit the State Auditor from 

hiring accountants who are not CPA's? All staff in an audit do not have to be 

capable of the attest function.

Sec. 37.06.040 - Access to records and testimony. The State Auditor has 

access at all times, whether during working hours or not and to all 

confidential matters. If all employees of the State Auditor are going to have

access to confidential files, especially litigation, then high ethical

standards will have to be maintained to insure information harmful to local 

government and school districts is not released. Perhaps the employe • should 

be bonded in case they release information with financial impacts.

(b) - This section does not even require the matter to be under 

investigation or audit to have the State Auditor require someone to go under 

oath.

Sec. 37.06.050 - This requires the State Auditor to review all audits under 

Chapter 37 not prepared by the State Auditor and to determine accuracy, 

completeness and compliance standards. How can someone review the audit 

report and make a determination on accuracy or completeness without reviewing 

all of the work papers. This requirement could be very costly to either the 

State or the local government or school district if the costs for the, review 

are passed on.

There are audit standards for governmental organizations. Even if the Auditor

sets new standards, we do not know how the Auditor can determine it was not

prepared in compliance with audit standards without field review.

When does this report go to the State? Before the external auditor/finance 

officer transmits the report to the governing body? What is the time element 

for the review?

(b) - Why should the State Auditor release a local government or school 

district audit report to the public, as they are public documents upon 

completion and transmission to appropriate authorities, unless the notice of 

approval is necessary before providing copies to the appropriate entities.

SB 65 - Providing for a State Auditor
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Does this section include internal audit reports prepared by a local unit in 

conjunction with the annual audit?

(c) - While it does not seem logical that an auditor or investigator 

wouldn't correct the report, there could be circumstances whe^e an external 

auditor would not be willing to change his position and yet the State Auditor 

can still serve notice to withhold funds. External auditors are indepen.lent, 

putting an organization into a position of trying to pressure an auditor into 

changing a report, or having to deal with the possible loss of funds. T lis is 

not acceptable.

(d) - It appears that the annual report required is a make work effort 

and would be quite large.

Sec. 37.06.060 (a) (b) - Why should a State Auditor approve or disapprove the 

way a governing body of a municipality or school district implements or makes 

a decision not to implement the Auditor's comments. Some of the comments have 

no impact on funds received from the State so w hy is the State Auditor's 

approval on comments necessary? The State Auditor is not responsible for the 

management and operation of the organization, but the governing body is.

(c) - It appears an informal conference to resolve matters shoulv be 

re4 uired before cn administrative hearing can be requested. Informal 

conferences are gei erally more cost effective than an administrative hearing.

(e) - The Auditor shall release the withheld funds if the report is 

corrected or adequate action has been taken by the governing body. The 

determination of "adequate action" is very subjective.

Sec. 37.06.100 (a) (2) - It appears that the Auditor goes direct to the bank 

for verification without going through the unit being audited. Current 

practice requires a letter or form requesting verification be sent to the bank 

signed by an authorized official. Since fake I.D. cards are certainly 

available, it seems written confirmation from an authorized official of the 

organization would not be unreasonable and in the best interests of the 

Auditor.

Sec. 37.06.120 - Assume all work other than annual audits, i.e. review for 

accuracy, completeness and compliance to audit standards carries no charge to 

the organization.

Sec. 37.06.200 (2) - "Compliance Audit" - the definition is much different 

than commonly accepted for a compliance audit. Is this really meant to be an 

audit of an audit, or a review of an audit.

See use in Sec. 37.06.020 Powers and duties - Requires Auditor to "review 

the annual compliance audit and yet the definition above is a "post audit '. 

Appears to be a conflict.

(5) and (6) - Describes "management audit" and "program audit" as post 

audits, yet Section 37.06.020 (A) has the Auditor providing for management and 

program audit. Again appears to be a conflict.

SB 65 should not be supported as currently written.
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S. B. 65 - Providing for a State Auditor

The power that is being provided to one person as State Auditor is 

significant. If the State Auditor did not like the responses provided 

by a local government or school district, future funds could be 

withheld until the Auditor is satisfied with the response. This is 

extremely arbitrary.

This bill does not have a fiscal note attached at present and yet it 

appears it could have a very substantial cost. If the State Auditor 

is going to review all annual audits of school districts and 

municipalities for "accuracy, completeness and compliance with audit 

standards", it is going to require substantial staffing or contractual 

funds to perform the work. There does not appear to be any way the 

review can be performed without actually reviewing the workpapers of 

the external auditors.

This bill grants the Auditor substantial authority to have access to 

records at "all" times. In addition they have access to confidential 

files that are subject to the audit and investigative authority of the 

State, even if it is not under audit.

The process set out for the Auditor to review all reports and 

determine wb jther to approve them or not and how the reports are 

released, and by whom, raises many questions. If the local 

governmental body is paying for the audit, it seems they should have 

the preogative to accept or reject the report, and not have to wait 

for the State Auditor to make a decision. The auditing firms do have 

ethical and professional standards to go by and it seems redundant to 

have the State Auditor creating additional standards. There is no 

question that a consistent set of grant accounting and auditing 

standards for all State grants would be helpful, but there is no need 

to duplicate existing standards and guidelines for governmental 

accounting and auditing.

There appears to be inconsistencies between the definitions in Sec. 

37.06.200 and the Powers and Duties in Sec. 37.06.020. The Auditor is 

going to review various audits under Powers and Duties and yet in 

definitions the audits that he is going to review are described as 

"post audits". What exactly is the Auditor going to do?

In a time of reduced revenues, the first thought is that an auditor 

might help reduce the waste and save money, but the way this bill is 

currently structured, it appears that it will Le very costly, since 

the only provision for charging back is for annual audits.



SB 65 - Providing for a State Auditor

Following are comments or questions regarding this bill:

Sec. 37.06.020 (a) (2) - The audit required under Sec. 29.35.120 is an audit 

of accounts and financial transactions; it is not a compliance audit.

(9) - There is no objection to keeping the account showing the costs of 

the audit operations; however, we do question if this is going to be the basis 

of charges back to organizations audited under Sec. 37.06.120.

(b) (1) - The State Auditor may dc a management or program audit or 

investigation of any matter related to State finance. Does this include any 

grant received by a local government; if so, what happens to the audit 

organizations in the various State organizations .

Sec. 37.06.030 - A CPA m ay be employed on a temporary basis. Does this mean 

firms or individuals; furthermore, does it prohibit the State Auditor from 

hiring accountants who are not CPA's? A ll staff in an audit do.not have to be 

capable of the attest function.

Sec. 37.06.040 - Access to records and testimony. The State Auditor has 

access at all times, whether during working hours or not and to all 

confidential matters. If all employees of the State Auditor are going to have 

access to confidential files, especially litigation, :hen high ethical 

standards will have to be maintained to insure information harmful to local 

government and school districts is not released. Perhaps the employees should 

be bonded in case they release information wi t h  financial impacts.

(b) - This section does not even require the matter to be under 

investigation or audit to hav e  the State Auditor require someone to go under 
oath.

Sec. 37.06.050 - This requires the State Auditor to review all audits under 

Chapter 37 not prepared by the State Auditor and to determine accuracy, 

completeness and compliance standards. How can someone review the audit 

report and make a determination on accuracy or completeness without reviewing 

all of the work papers. This requirement could be ve r y  costly to either the 

State or the local government or school district if the costs for the. review 
are passed on.

There are audit standards for governmental organizations. Even if the Auditor 

sets new standards, we do not know how the Auditor can determine it was not 

prepared in compliance with audit standards without field review.

When does this report go to the State? Before the external auditor/finance 

.officer transmits the report to the governing body? What is the time element 
for the review?

(b) - Why should the State Auditor release a local government or school 

district audit report to the public, as they are public documents upon 

completion and transmission to appropriate authorities, unless the notice of 

approval is necessary before providing copies to the appropriate entities.



Does this section include internal audit reports prepared by a local unit in 

conjunction with the annual audit?

(c) - While it does not seem logical that an auditor or investigator 

wouldn't correct the report, there could be circumstances where an external 

auditor would not be willing to change his position and yet the State Auditor 

can still serve notice to withhold funds. External auditors are independent, 

putting an organization into a position of trying to pressure an auditor into 

changing a report, or having to deal with the possible loss of funds. This is 

not acceptable.

(d) - It appears that the annual report required is a make work effort 

and would be quite large.

Sec. 37.06.060 (a) (b) - Why should a State Auditor approve or disapprove the 

w ay a governing body of a municipality or school district implements or makes 

a decision not to implement the Auditor's comments. Some of the comments have 

no intact on funds received from the State so why is the State Auditor's 

approval on comments necessary? The State Auditor is not responsible for the 

management and operation of the organization, but the governing body is.

(c) - It appears an informal conference to resolve matters should be 

required before an administrative hearing can be requested. Informal 

conferences are generally more cost effective than an administrative hearing.

(e) - The Auditor shall release the withheld funds if the report is 

corrected or adequate action has been taken by the governing body. The 

determination of "adequate action" is ver y  subjective.

Sec. 37.06.100 (a) (2) - It appears that the Auditor goes direct to the bank 

for verification without going through the unit being audited. Current 

practice requires a letter or form requesting verification be sent to the bank 

signed by an authorized official. Since fake I.D. cards are certainly 

available, it seems written confirmation from an authorized official of the 

organization would not be unreasonable and in the best interests of the 
Auditor.

Sec. 37.06.120 - Assume all work other than annual audits, i.e. review for 

accuracy, completeness and compliance to audit standards carries no charge to 

the organization.

Sec. 37.06.200 (2) - "Compliance Audit" the definition is much different 

than commonly accepted for a compliance audit, i this really meant to be an 

audit of an audit, or a review of an audit.

See use in Sec. 37.06.020 Powers and duties - Requires Auditor to "review 

the annual compliance audit and yet the definition above is a "post audit". 

Appears to be a conflict.

(5) and (6) - Describes "management au d i ' " and 'program audit" as post 

audits, yet Section 37.06.020 (4) has the Auditor providing for management and 

program audit. Again appears to be a conflict.

SB 65 should not be supported as currently written.



PEAT
MARWICK

Peal, Marwick, M itchell & Co. 
Certified Public Accountants 
Alaska Mutual Bank Building 
601 West Filth Avenue.Suite 700 
Anchorage, Alaska 99501 

276-7401

Se n a t o r  J a l m a r  M. K e r t t u l a  

S t a t e  of A l a s k a MAR 3  hSJ

February 26, 1987

Pouch V (Mail Stop 3100) |

Juneau, Alaska 99811

Dear Senator Kerttula:

The purpose of this letter is to provide you some general comments and 

observations regarding the Senate Bill establishing a State Auditor.

The accounting profession and Peat M a r wick should be ecstatic over the 

bill. It will result in significant more audit work, mor e  regulation, 

more compliance and, as a result, more fees for the profession. From a 

business point of view, our Firm would directly benefit. However, from 

a personal point of view, as a citizen of the State, I believe the Bill 

adds a level of bureaucracy and additional cost which the State c a n’t 

even begin to measure, much less afford.

The Bill seems to ignore the Administrative Regulation establishing the 

State Single Audit Act. This Act provides for significant financial and 

compliance audit procedures wi t h  respect to any agency receiving State 

funds. While it has only been in effect for a year, it has had the 

impact of requiring recipients of State funds to better control and use 

those funds. It has done so, however, at some cost. W e  estimate that 

the additional compliance and audit costs are approximately ten percent 

of funds received. The creation of the State Auditor appears to be 

additional layering on top of the State Single Audit Act.

Most recipients of State funds have independent Boards of Directors to 

provide oversight. These boards are charged with the responsibility to 

determine that the agencies comply with the State Single Audit Act and 

to review the overall efficiency and effectiveness of the agencies' 

programs. The State Auditor will have the right to challenge and usurp 

the authority of these Boards of Directors. Yet, the State Auditor will 

have no responsibility. Giving authority without commensurate responsi­

bility creates an untenable circumstance.

Finally, there ar e a s i g n i f i c a n t  num b e r  of i n c o n s i s t e n c i e s  in the l a n g u a g e  

of the Bill. S e v e r a l  times the B i l l  r e f e r s  to c o m p l i a n c e  a ud i t s  in the
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same context as it refers to statements of financial condition. Financial 

condition and compliance with State regulations are frequently mutually 

exclusive. The Bill indicates that the State Auditor wi l l  establish 

regulation standards for conducting audits consistent with generally 

accepted government auditing standards. If they are to be consistent 

with generally accepted auditing standards, why not simply use generally 

accepted auditing standards instead of creating a n ew body of standards.

The Bill does not state the reasons for the need for the creation of a 

State Auditor. I presume it is because some State funds fall through 

the "safety net" wh i c h  currently exists. I would suggest that identifying 

a solutio;’. for those falling through the "safety net" would be a better 

response than creating an entire n et  level of State government. In that 

- regard, I think those funds falling through the "safety net" could be 

identified by assembling a task force of volunteers representing the 

auditing profession, recipients of State funds, persons from the Office 

of Management and Budget, etc. Such a task force could evaluate where 

additional procedures and controls need to be implemented and could then, 

provide the Senate wi t h  recommendations which wil l  allow for direct 

solutions to the problem.

If you need any additional information or specific comments regarding 

the Senate Bill, please feel free to contact me.

Very truly yours

PEAT, MARWICK, MITCHELL & CO.

J o s e p h  E T  H e i n t z  

M a n a g i n g  P a r t n e r

JEHrAMO
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A S S U M P T I O N S

1. Au dit fees c u r r e n t l y  being p a i d  by school boards, 
m unic ipalities, independent State authorities, banks or 
quasi - c o r p o r a t i o n s  for m a n d a t e d  f inancial or compliance 
audits w o u l d  n o t  be s i g n i f i c a n t l y  changed.

2. Due to the o v e r l a p p i n g  audit coverage, the budgets of 
the r e s p e c t i v e  execu tive b r a n c h  i nternal audit groups, 
and p e r s o n n e l  m o n i t o r i n g  grants and p e r f o r m i n g  p r o g r a m  
c ompliance reviews, e s t i mated at $2,200,000 and assumed  
a dequate to m e e t  their r e s p e c t i v e  r e v i e w  mandates, 
w o u l d  be t r a n s f e r r e d  to the State A u d i t o r  organization.

3. The 1987 L e g i s l a t i v e  A u d i t  D i v i s i o n  b u d g e t  of a p p r o x i­
mat e l y  $2,400,000 c o m bined w i t h  the budgets in item (2) 
w o u l d  be a d e q u a t e  to cover the costs of p e r f o r m i n g  
financial compli ance audits and p e r f o r m a n c e  audits of 
operations in the Legislative, Executive, and Judicial 
branches of State government, and to fund the a d m i n i s­
trative and oversi ght functions of school d istrict and 
local g o v e r n m e n t  a u d i t s .





P O S I T I O N  P A P E 3  

C SS B  79 (HESS)

A P R  2  1  1987

This bill m a n d a t e s  the e f f o r t s  o f  law e n f o r c e m e n t  a ge n c i e s  in l oc ating r u n a w a y  

mino r s .  T h e  r e v i s e d  s u b s e c t i o n  (c) n o w  a l s o  m a n d a t e s  the d e t e n t i o n  of the 

m i n o r  if the m i n o r  is a r u n a w a y  in v i o l a t i o n  o f  a v a l i d c o u r t  o r d e r  u n d e r  

s u b s e c t i o n  (f) and is p os i n g  a c l e a r  and p r e s e n t  d a n g e r  to the m i no r ' s  own 

w e l f ar e .

The r e v is e d  s u b s e c t i o n  (c) is a g r e a t  i m p r o v e m e n t  o ve r  p r e vious language 

r e q u i r i n g  a t h i r t y - d a y  d e t e n t i o n  o f  a s e c o n d - t i m e  runaway. However, the 

c u r r e n t  bill c o u l d  r e s u l t  in the d e t e n t i o n  o f  f i r s t - t i m e  runaways beca u s e  a 

s t a n d a r d  o r d e r  w o u l d  be issued p u r s u a n t  to s u b s e c t i o n  (f) listing the c o n s e­

quences of v io l a t i o n .  Thus, a f i n d i n g  o f  v i o l a t i o n  o f  a c o u r t  o r d e r  w o u l d  be 

e a s i l y  m a d e  if the m i n o r  left the p l a c e m e n t .  Many, if not most, cases w o u l d  

i n v o l v e  a f i n d i n g  of  "clear and p r e s e n t  d a n g e r "  b e c a u s e  m o s t  child r en  w o u l d  

p r e s e n t  a d a n g e r  to t h e m s e l v e s  if not l i v i n g  in'a safe e n v i r o n me n t .  '

If the p r i m a r y  p u r p o s e  o f  the bill is to p r o v i d e  for the d e t e n t i o n  of c h r o ni c  

run a w a y s,  then l a n g u a g e  r e q u i r i n g  a f i n d i n g  u n d e r  s u b s e c t i o n  (c) that the 

c h i l d  had e x h i b i t e d  pr e v i o u s  r u n a w a y  b e h a v i o r  w o u l d  a s s u r e  that d e t e n t i o n  

w o u l d  be use d  o n l y  f o r  rep ea t  runaways.

T h e  O f f i c e  o f  Pub l i c  A d v o c a c y  w o u l d  s u p p o r t  CSS C  79 (HESS) if the stat u t e 

e x p r e s s l y  t a r g e t e d  the limited p o p u l a t i o n  o f  c h r o n i c  runaways.

B r a n t  Mc G e e ,  D i r e c t o r  D ate

O f f i c e  o f  P u b l i c  A d v o c a c y

1/2D1/0410-09/1



. . .  . ;

SPATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

EJ2QPEST;________

R e v i sion Date:

Bill Version: 
Pu blish Date:

CS SB 79

Title: An act relating to runaway and BRU:
missing minors 

Sponsor: Rodey, Faiks, Fischer, ... Components:
Requestor:

A g e n c y  Affected: A laska Court S ystem
Trial Courts

E X P B N P T T U R E S / R E V E N U E S : ( T h o u s a n d s  of Do l l a r s )
OPERATING 

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
G rants & Claims 

TOTAL OPERATING

FY 87 FY 88

0 . 0 0 . 0

FY 89

• • •

0 . 0

FY 90

• • • •

0 . 0

FY 91

0 . 0

FY 92

0 . 0
CAPITAL

REVENUE

-FUNDING.; (Thousan ds <?f Dollars)
G e n e r a l  F u n d s 0 . 0  0 . 0

o
.

o

0 . 0 0 . 0 0 . 0

F e d e r a l  F u n d s
O t h e r

T O T A L 0 . 0  0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

P O S I T I O N S ;
Full-time
Part-time
Temporary

ANALYSIS,; (Attach a s e p a r a t e  p a g e  if n e c e s s a r y )

No fiscal impact.

Division: Alaska Court Systejn ^ Date: 4-9-87

Ap p ro ved b y : ( ^ j ^ M r ^ l h ^ S r ^ w d e n ,  II, AdmTnTstTrat Direct or Date: 4-9-87

Prepared by: Karla Forsythe, General Counsel Phone: 264-8228

. . . .  i u n T ^ t T F a i

Agency: -^Alaska Court System

Distri b u t i o n  (by preparer):
L egis lative Finance 
L egis lative Sponsor 
Requestor
Office of Ma nagement & Budget 
Impacted Agency(ies)
Senate Secretary Page 1 of 1



Bill Version : CS SB No. 79
R E Q U E S T : Publish Date : _______ _______________

Revision D a te :------------------------------------------------------ Agency Affected: H p a l t h . a n d  Social S e r v i ces

T i d e : An A c t  r e lating to r u n a w a y  B R U . y nilth W v n r p s ___________________

and m i s s i n g  minors.____________________  _______________________________________________

Sponsor: Rodey, 6t al . ~ Components:_____________________________
R equestor:___________________________________ _______________________________________________

STATE OF A LASKA 1987 LEG IS LAT IVE SESSION-
F ISCAL NOTE

E X P E N D IT U R E S /R E V E N U E S : (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
P E R S O N A L  S E R V IC E S

TRAVEL
CONTRACTUAL.
SUPPLIES
EQUIPMENT

L A N D  &  STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

-0- 2 3 0 . 6 230.6 2 3 0 . 6 2 3 0 . 6 230.6

0.5. . . ..Cft.5 . 0.5 0.6 0.6

i ft. n_ 19.1 2 1 S 22.7

12,9 13.7 • 14-5 15.4 16.3

7.8 8.3

C
O

CO 9 .3 9.9

•«

T O T A L  O P E R A T I N G -0- 26 9 . 8 272.2 2 7 4 . 6 277.3

CAPITAL - 0 - 7 60.0 -0- -0- -0- -0-

REVENUE -0- -0- -0- -0- -0- -0-

F U N D IN G : (Thousands of Dollars)

G E N E R A L F U N D  
FE D ER AL FU NDS  

oniER 

1TTTAL

1 0 2 9 . 8 272.2 2 7 4 . 6 2 7 7 . 3 280.1

-0- lUL̂ r.y 272,? 274.'6 27/. 3 280.1

P O S IT IO N S :

FULL-TIME

PART-TIME
T E M P O R A R Y

-0- 5.0 5 . 0 5 . 0 5 . 0 5 . 0

A N A LY SIS : (Attach a separate page if necessary)

See A t t a c h e d

/^//lC-

Preparedby:  Y v o n n e  M. C h a s e , ; D i r e c t o r  ____ ____  p hone : 4 6 5 - 3 1 7 0  _____
D ivision : D i v i s i o n  of F a m i l y  apd Youth Services natft. 4 / 1 5 / 8 7

Approved by Com m issioner: Myra m. Munson. C o m m i s s i o n e r  D ate: 4 / 1 5 / 8 7
A gency : D e p a r t m e n t  of_ H e a l t h  and S o c i a L S e r y . i c e s _

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget .
Impacted Agency(ies) page —1—  of —
Senate Secretary



** >

CONTINUATION of FISCAL NOTE ANALYSIS

F o r  Bili/Resolution N o .  SB 79_________

Iri an average y e a r ,  a p p r o x i m a t e l y  500  r u naways in A n c h o r a g e ,  and an a dd i t i o n a l  500 

r u n a w a y s  s t a t e w i d e  are h a n d l e d  by t h e  D i v i s i o n  of F a m i l y  an d  Y o u t h  S e rvices. In 

a d d i t i o n ,  s t a t e w i d e  a v e r a g e s  i n d i c a t e  t hat a p p r o x i m a t e l y  9 0 0  r u n a w a y s  are taken 

into emergency c u s t o d y  a n n u a l l y .  A p p r o x i m a t e l y  2/3 o f  e m e r g e n c y  r u n aways are 

f e m a l e  and 1/3 a r e  male.

P r e l i m i n a r y  a n a l y s i s  a l s o  i n d i c a t e s  t h a t  appro x i m a t el y  180 (or 20%) o f  the runa w a y  

p o p u l a t i o n  p l a c e d  in t e m p o r a r y  c u s t o d y  by the D i v i s i o n  of F a m i l y  and Y outh 

S e r v i c e s  s u b s e q u e n t l y  run f r o m  t h e i r  t e m p o r a r y  p l a c e m e n t  l o c a t i o n .  O f  this 180, 

90 g e n er a l l y  o c c u r  in A n c h o r a g e  (60 female, 30 m a l e ) ,  a n d  the o t h e r  90 o c c ur  

s t a t e w i d e  (again, 60 f e m a l e  and 30 male). A s s u m i n g  all 180 r u n a w a y s  are 

e v e n t u a l l y  taken into e m e r g e n c y  c u s t o d y  by police and d e t a i n e d  f o r  an a v e r a g e  of

10 days, the f o l l o w i n g  s c e n a r i o  can be constructed:

1. Mc L a u g h l i n  Y o u t h  C e n t e r  (MYC) - 600 detention d a y s  f o r  gir l s ;  300 d e t e n t i o n  

d ays for boys.

2. Fairbanks Y o u t h  F a c i l i t y  (FYF) - 100 detention d a y s  ( i n c l u d e s  both g irls and 

boys).

3. Ju n e a u  Youth F a c i l i t y  - 45 d e t e n t i o n  days (includes bo t h  g i r l s  an d boys). 

A N A L Y S I S

G i v e n  these e s t i m a t e s ,  a d d i t i o n a l  d e t e n t i o n  beds w o ul d  b e  r e q u i r e d  as follows: 

M c L a u g h l i n  -

female: 60 x 10 d a y s  = 6 0 0  p e r s o n  days  - 365 = 1.6 a v e r a g e  d a i l y  p o p u l a t i o n  

male: 30 x 10 d a y s  = 300 p e r s o n  days - 365 = .82 a v e r a g e  d a i l y  p o p u l a t i o n

F a i r b a n k s  Youth F a c i l i t y  -

11 r u n aways total x 10 days = 110 p e r s o n  days - 365 = .3 0  a v e r a g e  d a i l y  p o p ul a t i o n

O t h e r  (Juneau Y o u t h  F a c i l i t y ,  Nome, B e t h e l )  -

o n e  be d each to a c c o m m o d a t e  a n t i c i p a t e d  increase in a v e r a g e  d a i l y  population.

C A P I T A L  COSTS - G i v e n  the above, a total increase of 7 n e w  d e t e n t i o n  beds •'ill be 

req ui r e d .  A v e r a g e  c o s t  o f  c o n s t r u c t i o n  per bed is $ 1 0 0 , 0 0 0  in A n c h o ra g e ,

F a i r b a n k s  and J u n e a u ,  and $ 1 3 0 , 0 0 0  p e r  bed in Nome and Bethel. Total CIP cost - 

$ 7 6 0 , 0 0 0 .

O P E R A T I N G  COSTS - T he  D i v i s i o n  of F a m i l y  and Youth S e r v i c e s  w o u l d  real iz e  an 

i n c r e a s e d  demand on P F T  s t a f f  to a c c o m m o d a t e  the i n c r e a s e  in c l i e n t  population. 

M i n i m al  impact w o u l d  be an i n c r e a s e  in one shift and w o u l d  t r a n s l a t e  into four 

a d d i t i o n a l  Youth C o u n s e l o r  I p o s i t i o n s ,  and one a d d i t i o n a l  Y o u t h  C o u n s e l o r  III

p o s i t i o n .  Total p o s i t i o n  c osts is r e f l e c t e d  in the p e r s o n a l  s e r v i c e s  line item 

($230.6).

R e l a t e d  travel, c o n t r a c t u a l ,  »*nd c o m m o d i t i e s  are p r o r a t e d  on a p e r c e n t a g e  b asis of 

total increase in staff.

o 0
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CONTINUATION of FISCAL NOTE ANALYSIS

For DiH/Resolution No. ^SSB

An attorney will need to consult with, and represent in court, 

the D e p a rtment of Health and Social Services in its efforts to obtain 

detention and civil contempt orders. The bill is also likely to result 

in the need for additional consultation and r epresentation as the 

department will be required to assume custody of minors w h o s e  parents, 

based on the • statutory right conferred upon them in section 1 of the 

bill, do not consent to the return of a mi n o r  to the home.

It is not possible to predict the level of additional activity 

that this will generate, but there will be some. The Department of Law 

is f acing severe budget reductions in the coming fiscal year. To the 

extent that this bil l  results in a substantial body of n e w  legal work, 

it w i l l  be nece s s a r y  to seek a supplemental appropriation b eginning in 
FY 88.

ptge L of



3100 Mountain View Drive 
Anchorage, Alaska 90601

rcr Justice --------
BEGINNING SOLUTION TO JUVENILE CRIME

I know t h a t  the l aws t h a t - w e  have on the books c o n c e r n i n g  
j u v e n i l e s  were made t o  h o p e f u l l y  h e l p  k i d s .  Y e a r s  ago I 
w oul d  have s u p p o r t e d  t hese sai.ie i s s u e s .  We have t r i e d  the 
u n d e r s t a n d i n g ,  g e n t l e  p h i l o s o p h y  o f  h e l p i n g  k i d s .  We have 
q u i t e  e n f o r c i n g  our  t r a u n c e y  l a w s ,  we have p r o t e c t e d  our  
y o u t h  by n o t  a l l o w i n g  f i n g e r p r i n t  r e c o r d s  t o  be k e p t .  Due 
t o  the c h i l d  abuse s i t u a t i o n  we have t r i e d  t o  p r o t e c t  t hese 
y o u t h  by d e i n s t i t u t i o n a l i z a t i o n . I n  escense we have a l l o w e d  
them t o  make a l l  o f  t h e i r  own d e c i s i o n s ,  p r o t e c t i n g  them 
f r o m any c o n s e q u e n c e s .  The a ver age age o f  r unaways i s  14 
1 / 2 .  A l a s k a  has the h i g h e s t  number f o r  -a s t a t e  i t s  s i z e .

An example o f  how t h e s e  l aws are w o r k i n g  on the s t r e e t s .  
B e f o r e  Wi nona mur de r e d my p a r e n t s ,  she had t a l k e d  o f  m u r d e r .  
C o r d e l l  and her  bo t h  knew k i d s  t h a t  had mu r de r e d.  T h e y  a l s o  
b e l i e v e d  f r o m t h e i r  e x p e r i e n c e s  in M c L a u g h l i n  t h a t  the w o r s t  
t h a t  w o u l d  happen t o  them i s  t h e y  w o u l d  be o u t  at  n i n e t e e n  
o r  t w e n t y - o n e  a t  the l a t e s t .

‘ihe messages t hese k i d s  are g e t t i n g  i s  murder  i s n ' t  t h a t  
bad.

Winona was f o u r t e e n ,  and had been on the run f o r  s o m e t i m e .  
Her mot her  c o n t a c t e d  Marge H a l l ,  o f  A l a s k a  J u v e n i l e  Cr ime 
Commi ss i on,  f o r  h e l p  t o  get  her  o f f  the s t r e e t s  b e f o r e  
s o me t h i n g  s e r i o u s  happened.  She had been p i c k e d  up seven 
t i m e s  by M c L a u g h l i n ,  k ept  o v e r  n i g h t  and r e t u r n e d  t o  the 
s t r e e t s .

Our laws p r o t e c t  these c h i l d r e n  t o  t h e i r  own demi~e and our  
demise u n t i l  i n n o c e n t  p e r s o n s  are h i t ,  than we t r y  t o  do 
s o m e t h i n g .  Then i t  i s  too l a t e !

A f t e r  our  t r a g e d y ,  t he  p o l i c e  s pe n t  about  f i v e  days 
f i n g e r p r i n t i n g  the h o us e .  The w h o l e  f a m i l y  was 
f i n g e r p r i n t e d .  T h e y  have the most  s o p h i s t i s e a t e d  
f i n g e r p r i n t i n g  d e t e c t i o n  e q u i p m e n t .  They t hen i n f o r m e d  us 
t h a t  i f  the person was under  18 t h e r e  woul d be no r e c o r d  o f  
t h e i r  f i n g e r p r i n t s .  I t  c o s t  our  i n s u r a n c e  company $ 7 , 0 0 0  t o  
c l e a n  up the mess.  I l a t e r  l e a r n e d  f r o m C h i e f  O t t e  t h a t  Q0"/. 
o f  the Anchorage b u r g l a r i e s  are c o mmi t t e d  by y r u t h  u nder  18.

Do you r e a l i z e  how much money we w o u l d  save in the l o n g  run 
once we changed the p r e s e n t  message we g i v e  t o  our y o u t h .

They now know t h a t  i f  t h e y  r un away NO ONE CAN STOP THEM.

I f  t hey  r o b  someone t h e r e  i s  no s e r i o u s  cons e que n c e s.  So 
why not  have f un  a t  the p u b l i c ' s  e x pence.  Our laws are  
l i t e r a l l y  t r a i n i n g  our  f u t u r e  seasoned c r i m i n a l s .
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T hey a l l  know t h e i r  j u v e n i l e  p r o t e c t i o n  r i g h t s .  L i s t e n i n g  
t o  the j u v e n i l e  t r i a l  was a r e a l  eye o p e n e r .  The D. A.  askes 
t he q u e s t i o n  o f  the j u v e n i l e  do you know your  r i g h t s  and 
t h e y  answer " y e s " .  The w o r s t  t h i n g  you can do to h e l p  a 
c h i l d  i s  t o  t e l l  them t h e i r  r i g h t s ,  whi ch  o f t e n  a l i e n a t e  the 
f a m i l y .  Some f a m i l i e s  d e s e r v e  t o  be a l i e n a t e d ,  y e t  we 
cannot  under mi ne the core o f  s o c i e t y .

T h e i r  names are n o t  a l l o w e d  t o  be p u b l i s h e d  so here a g a i n  i s  
p r o t e c t i o n  f o r  them.

Many homes have d e t e r i o r a t e d , p a r e n t i n g  s k i l l s  are 
n o n - e x i s t a n t . C h i l d r e n  want  someone who c a r e s  enough to 
s t o p  them from t h e i r  own d e mi s e .  T h a t  i& why c h i l d r e n  have 
p a r e n t s .  Our s o c i e t y  p e r m i t s  v i o l e n c e  in m o v i e s ,  v i d e o s ,  
and phonography i s  e q u a l l y  a v a i l a b l e .  A c h i l d  w i t h  o u t  a 
good secure home, who spends h i s  f r e e  t i me f e e d i n g  on 
t e l e v i s i o n  whi ch p o r t r a y s  s e x ,  mu r d e r ,  add the v i d e o s ,  and 
phonography so r e a d i l y  a v a i l a b l e .  Then we top i t  o f f  w i t h  
no p u b l i c  s a f e t y  l a w s .  We t r y  t o  p r o t e c t  t hes e  y o u t h ,  w h i l e  
t h e y  are r a p i n g  our  women and c h i l d r e n ,  m u r d e r i n g ,  and 
s t e a l i n g  u s  b l i n d .  What a young u n c o n t r o l l e d  mi nd f e e d s  on 
w i l l  e v e n t u a l l y  be a c t e d  o u t  Our laws are e n c o u r a g i n g  such 
b e h a v i o u r .  We are n o t  t r u e l y  p r o t e c t i n g  t h e s e  k i d s .

"A l i t t l e  l e a v e n  l e a v e n t h  the whol e  l u mp. "  Many o f  t hes e 
c h i l d r e n  have l e a r n e d  t h e r e  i s  no co ns e que n c e s  t h e r f o r e  t h ey  
pass the word and some " s t r a i g h t "  k i d s  are b e i n g  sucked in 
m o s t l y  due t o  d r u g s .  There  are many s t o r i e s  o f  p a r e n t s  
whose f a m i l y  has been d e s t r o y e d  once the c h i l d  l e a r n e d  o f  
h i s  " r i g h t s "  and d i s c o v e r e d  how e a s y  i t  i s  t o  r u n .

I f  we l o v e  our k i d s  and t r u e l y  want  t o  r e h a b i l i t a t e  them 
s t a r t  w i t h  the e a r l y  b u r g l a r s ,  r a p i s t s  e t c .  I f  we can keep 
t h e i r  f i n g e r p r i n t s  we can t r a c e  the r e p e a t e d  o f f e n d e r s .  The 
p o l i c e  say  i t  i s  the same k i d s  t h a t  r e p e a t  the same cr i me  
o v e r  and o v e r  because t h e y  a r e  a l m o s t  i m m e d i a t e l y  t u r n e d  
l o s e  upon a r r e s t .  These r e p e a t e d  o f f e n d e r s  are our 
c r i m i n a l s  o f  tommorow. I f  we can t each them r e s p e c t  f o r  the 
l aw,  e a r l y  on,  many woul d  be s t o p p e d  e a r l y .

My b r o t h e r  s t a r t e d  h i s  l i f e  o f  cr i me  when he was abo ut  14. 
S t a t i s t i c a l l y  the ave r a ge  age o f  r unaways i s  14 y e a r s  o l d .  
T h i s  i s  when d r u g s ,  s t e a l i n g ,  p r o s t i t u t i o n  b e g i n s .  How we 
handl e  t hes e k i d s  d e t e r m i n e s  what t h e y  w i l l  c o n t i n u e  t o  do.  
My b r o t h e r  w o u l d  s t e a l ,  the p o l i c e  showed up gave him a pep 
t a l k  and o f f  he w o u l d  go and do i t  a g a i n -  T h i s  happened and 
happened.  He w o u l d  appear b e f o r e  a j u d g e  and be r e p r i m a n d e d .  
H i s  comments w o u l d  a l w a y s  be how s t u p i d  the p o l i c e  w e r e .  I 
have seen him come t o  my house t e r r i f i e d  because he had to 
go t o  c o u r t  and he knew he d e s e r ve d  t o  ge t  in t r o u b l e .  He 
woul d pase the f l o o r  and w r i n g  h i s  h ands .  Then he w o u l d  go 
to  the c o u r t  room and come back l a u g h i n g  and s u r p r i s e d  at  
the $ 3 5 . 0 0  f i n e .  When he was young and j u s t  s t a r t i n g  i n t o
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v  d r ug s  one s c a r e  w o u l d  have d e t e r r e d  h i m .  We have t aken a l l  
o f  the d e t e r r a n t s  o u t  o f  cr i me  and wonder why we have the 
h i g h e s t  s t a t i s t i c s  f o r  r a p e ,  mu r d e r ,  teenage h o m i c i d e s .  I t  
i s  t ime f o r  us t o  r e - e v a l u a t e  t he c o n s t i t u t i o n  and p r e s e n t  
p h o l o s o p y .

Do we r e a l l y  care abo ut  our  k i d s ?  Do we r e a l l y  want  t o  h e l p  
them? I f  we do t hen b e gi n  ma k i ng  them r e s p o n s i b l e  f o r  t h e i r  
a c t i o n s  when t hese a c t i o n s  f i r s t  b e g i n .  Keep t h e i r  
f i n g e r p r i n t s  on f i l e .  I f  t h e y  commit  b u r g l a r i e s ,  e t c .  l e t  
t h e i r  names be p r i n t e d .  C o n t a i n  them in a c e l l  f o r  a c o u p l e  
o f  days.  These y o u t h s  who come f r o m u n s u p e r v i s e d  homes need 
a i m p a c t i v e  f or m o f  p u n i s h me n t  t o  d e t e r r  them. They need to 
know t h a t  s o c i e t y  demands t h a t  t h e y  do n o t  h u r t  o t he r  
p e o p l e .  We need t o  c a l l  wrong wrong and get  t h a t  message t o  
the s t r e e t s .  When consequences are e n f o r c e d  we w i l l  d e t e r r  
SOX o f  what  i s  h a p p e n i n g  t o d a y .  Some p e o pl e  can and w i l l  
n e v e r  be h e l p e d .  When t h e y  s t a r t  f i t t i n g  i n t o  the 
" s u p e r f e l o n "  c a t e g o r y  then c o n t a i n  them.  T h i s  w i l l  p r o t e c t  
t he whole and a l s o  keep o t h e r s  f r o m b e i n g  i n f l u e n c e d  by bad 
choi  ces.

My p r o p o s a l  t o  s t o p  the runaway p r o b l e m .  As soon as a yo u t h  
r u n s  i f  t h e r e  were a c e n t r a l  c l e a r i n g  b u i l d i n g  where the 
p o l i c e  can t ake r un a way s .  Upon r e c e i p t  o f  t hese y o u t h ,  the 
p a r e n t s  s h o u l d  be c a l l e d  and have one c o u n s e l o r  a v a i l a b l e  on 
c a l l  t o  i m m e d i a t e l y  go t o  the f a m i l y .  Then be ga i n  the 
d e t e r m i n a t i o n  o f  a b u s e .  The c h r o n i c  r unaway needs t o  be 
r e f e r r e d  t o  f o s t e r  or  group home where the c h i l d  w i l l  get  
g u i d e l i n e s  and l e a r n  some j o b  s k i l l .  I know we are t r y i n g  
t o  do t h i s  t o  some e x t e n t .  Because our  c o n s i t u t i o n  does not  
a l l o w  us t o  keep a j u v e n i l e  a g a i n s t  t h e i r  w i l l ,  we must 
c l o s e  our e y e s  w h i l e  we condone t h e i r  a c t i v i t i e s .  L e t ’ us 
s t o p  cr i me where i t  b e g i n s  and see our s t a t i s t i c s  change.

The s t a t i s t i c i a n s  excuse f o r  our  h i g h  j u v e n i l e  s t a t i s t i c s  i s  
due t o  the n a t i v e  p o p u l a t i o n .  L e t  us s t a r t  f a c i n g  the 
p r o b l em and ' e t u r n  t o  a b a l a n c e  o f  what  worked in the p a s t .

I f  our  n a t i o n  g e t s  back t o  i n s t i t u t i o n a l i z i n g  r unaway s.  I t  
may n o t  be p o p u l a r ,  bu t  l e t t i n g  them on the s t r e e t s  i s  t wi ce  
as bad f o r  the c i t i z e n s  and f o r  t he  y o u t h .  We are s e e i n g  
what  i s  h a p p e n i n g  w i t h  t h i s  a t t i t u d e  i t  i s  t i me to change.  
T h i s  law i s  the r ea s o n  we are s e e i n g  a r i s e  in j u v e n i l e  
v i o l e n c e .  L e t  A l a s k a  be one o f  the f i r s t  s t a t e s  t o  change 
our  j u v e n i l e  s t a t i s t i s .  L e t  us t r u e l y  p r o t e c t  our k i d s  and 
s t a r t  p u t t i n g  a s t o p  t o  the j u v e n i l e  dr u g  pr o b l em.  Do you 
c a r e .  I do enough t o  g i v e  my l i f e  and i n h e r i t a n c e  t o  change 
t he p r e s e n t  a t t i t u d e s .
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G ettin g  A way W ith  M urder

W hy the Juvenile Justice System Needs an Overhaul

A l f r e d  S.

O v h ild r e n  com m ir nearly one-rhird o f  serious crim e in 
America. O ur system o f  rendering justice for the ir crimes, 
however, is antiquated  and largely incapable o f  dealing 
with the offenses they com m ir. Disliked by the public , by 
those w ho w ork in it, and even by m any offenders, the 
juvenile justice system , w hich is supposed to  act only in the 
“ hesr inreresrs o f  the ch ild ." serves neither the child, his 
victim, nor society, juvenile crim e rates since the 1950s 
have tripled, yet the theories and  policies we use to  deal 
w ith such crime, fail to  ho ld  offenders accoun tab le and do 
nor deter crime! At best, they are ou tda ted ; a t w orst, they 
are a total failure, and  may even abe t ti.e  crim es they are 
supposed to  prevent.

Som e people still refuse to  accep t th e  fact th a t juveniles 
com m it crimes. Prevailing social theory  during m ugh o f  the 
20th  century has been based o n  the  belief tha t children 
under 1ft do  no t have th e  m ental capacity to  distinguish 
betw een right and w rong . and  thus should  n o t be held 
accountable for the ir behavior, as are adults. T hose w ho 
adm inister this social policy even use different language to  
enunciate the difference betw een children and  adults. In 
the jargon o f the juvenile co u rt, children do  n o t com m it 
crim es, but “acts o f  delinquency." They are n o t found 
guilty bv the court, b u t are “ad judicated  delinquent.” A fter 
adjudication, they are no t punis*- ,d. bu t are “ trea ted ."  If 
secure confinem ent is necessary, it is no t a iail o r  prison, 
b u t in a “detention  cen te r"  o r  a “ training sch o o l.” W hen 
juveniles get o u t— usually n o t w hen  they have com pleted  a 
sentence, but w hen a social w o rk e r finds them  “ cu red "— 
the ir records d o  n o t becom e part o f the active police 
reco rd s , bur are  sealed ro all the  w orld .

Despite attem pts by som e to  trea t juvenile crim es as 
trivial indiscretions com m itted  by misguided you th , the 
statistics suggest som eth ing  different— a grave prob lem  on 
a national scale. T h ere  are currently  abou t 15 million 
Americans betw een 14 and 17, o r  ab o u t seven percen t o f 
the entire U.S. popu la tion :, b u t a b o u t 30 percen t o f  all 

. people arrested for.serious crim es are juveniles—a to iaLof 
. som e 1.5 million arrests per year. (Police generally estim ate 

tha t there are a t least five offenses for each arrest.) T he 
violence and intensity o f  these crim es is staggering. O f 
those arrests. 2.00P w ere for m urder, 4.00U w ere for rape.

R e g n e r y

and 34.000 were fo r aggravated assault. Despite the  beliefs 
o f  cenain  social theorists, juveniles do  com m ir crim es nr a 
rate significantly h igher than the rest o f  the popu la tion. In 
fact, 16-year-old boys com m it crim es at a higher rate then 
any o th e r single age group . These are criminals w ho  hap­
pen to  be young, n o t children w ho  happen to  com m it 
crimes.

Institu tional Ja rg o n
Traditional juvenile justice policy could  be said to  have 

been inspired by Jean-Jacques Rousseau, the French phi­
losopher w ho argued som e 200 years ago that hum an be­
ings are incapable o f  evil unless they are co rrup ted  by the 
institutions o f bourgeois society. A nd if society is the  p ro b ­
lem. it can also be the solution: Rousseau believed that 
properly structured  governm ent cou ld  inculcate goodness 
and virtue in m an. M any juvenile justice professionals take 
this seriously; they believe that no  m atte r how  heinous the 
crim es com m itted by young people, no  m atte r w hat p a th o ­
logical sym ptom s they dem onstrate , they do n o t pose a 
th rea t to  society; they should n o t be locked up b u t simply 
“ b rough t into line” with the m ainstream  o f society— in 
o th e r  words, they shou ld  be educated  in civic virtue.

In a paper issued by the C arter A dm inistration Justice 
D epartm ent in 1979, for exam ple, youth crim e w as a ttr ib ­
u ted  to  the effect o f  “ large im personal institu tions—  
schools, juvenile justice systems, em ploym ent channels, 
public and private hum an service agencies, and o thers— on 
th e  developm ent o f  young people, especially low  incom e 
and  minority y o u th .” T he paper concluded th a t all too  
o ften  the “policies and practices o f  these institu tions tend 
to  inhibit the satisfactory developm ent o f  young people. 
M any o f the y o u ,h  then turn  to  patterns o f  delinquency 
and crime.”

T h e  main so lu tion  advocated was developm ent p ro ­
gram s which, in th e  w ords o f  an o th er C arter A dm inistra­
tion Justice D epartm ent report, w ould  seek the “cultiva­
tion  o f the th ree  hum an social responses: the sense of
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confidence, the sense o f belongingness, and  the sense o f 
usefulness.” The report w en t on  to  suggest th a t youth  
should be offered “ m echanism s which offer them  the 
com m unication, coping, and  decision-m aking skills they 
need to  enter the mainstream  o f society; value clarification 
experience; opportun ities fo r  artis tic  se lf-exp ression ; 
meaningful work experience; and involvem ent in co m m u ­
nity service and com m unity decision m aking."

The violence and intensity of 
juvenile crimes is staggering: 2,000 
arrests for murder, 4,000 for rape, 
and 34,000 for aggravated assault.

But these buzzwords (and they are little m ore than  that) 
hardly com e to terms with th e  reality o f  juvenile crim e. A 
N ew  York policeman recently profiled fo r me a typical 
candidate for juvenile arrest. Fourteen years o ld , the boy 
has already been arrested a dozen  tim es. H e d ropped  ou r 
o f school years ago and can n o t read o r w rite; he has no  j o b . 
skills n o r  any hope o f getting them . He is m ost likely b lack, 
possibly Hispanic, bom  to an unw ed teenaged m o th e r  on 
w elfare, living in public housing o r  a tenem ent, and  has 
m ore than  five siblings. A series o f  men have lived in his 
m other’s house; the boy has n o t developed a rapport w ith 
any, an d  has tended to  be regarded as a nuisance by the 
adults. H e has been physically abused since early ch ild ­
hood , and  he has spent a g o o d  deal o f  tim e living on  the 
street. H is only way o f  getting anything o f  value is e ith e r by 
theft o r  by going on w elfare. This boy will survive, for 
m ost o f  his life, at the taxpayer’s exper.se.

T h e  bulk  o f our crim e— probab ly  75 percen t o f  all seri­
ous offenses—-is com m itted by som eone like o u r  profiled 
youngster. Known as chronic offenders, these peop le  co m ­
prise few er than 10 percent o f  the  popu la tion ; in the  case 
o f juveniles, probably closer to  seven percen t. Yet because 
o f the high rate at which they com m it felonies, som etim es 
as many a^lOO or m ore a year, they are respons;b le  fo r a 
great p roportion  of robberies, burglaries, muggings and 
aggravated assaults, car thefts, rapes, and even a significant 
num ber o f  murders.

the greatest challenge to  juvenile justice program s across 
the country.

Consider, for exam ple , tw o typical juvenile cases, w hich 
appeared recently in M iam i’s juvenile courts. T he first in­
volves "Lester," a 15-year-old recently "ad jud ica ted" by 
the court for burglary. L ester is black and has been arrested 
12 times. His m other ab a n d o n ed  him a t an early age, and 
he grew up in the s tree ts  o f  M iam i, with occasional stops 
for a hot meal at a g ra n d m o th e r’s house.

His record shows he has been placed i.n 20 shelter 
hom es, and has run aw ay  from  each o f them . H e com ­
monly breaks into h o m es, steals cars, and hustles, then 
robs, homosexuals. H e  has rarely gone to  school, is illiter­
ate, and has been in an d  o u t o f  F lorida’s court system since 
he was 11. The first crim inal charge was brought against 
him when he was 12. H e  was arrested  for loitering, p row l­
ing, and finally burglary, fo r w hich he was sentenced to  be 
“ rehabilitated" in the  s ta te  training school for six m onths. 
He was declared rehab ilita ted , bu t tw o  weeks afte r return­
ing to  Miami, Lester w as back in co u rt fo rg rand  larceny.

Lester has been counse lled , analyzed, rehabilitated, and 
trained. He has u n d erg o n e  therapy, and been placed in 
foster homes, state sc h o o ls , socializing program s, and  vir­
tually every other so r t o f  service available. N one  have 
made much difference. In 1981, his psychiatrist described 
Lester as an em otionally  d istu rbed  youngster w ho  re­
sponded to  his deficits by becom ing distrustful, by decreas­
ing verbal com m unication , and by increasing use o f  fan­
tasy. T he therapist c o n c lu d e d  th a t all Lester was seeking 
was a warm and lasting relationship  with an adult.

In 1982, a psychologist found him  charm ing, affable, 
and fairly bright (he w as found to  have an IQ o f  93) and 
just trying to  survive. In 1983, a teacher at the state training 
school described him  as disruptive and  totally lacking in 
motivation.

T he second M iam i case involves a Hispanic m ale, 15 
years old, recently conv ic ted  o f  arm ed  robbery. Call him 
M arco. He has been a rrested  12 tim es, is a m em ber o f a 
housing project gang, a n d  is actively involved in drugs, 
burglary, and robbery. H e  has been described by his social 
workers as easygoing an d  w ith considerable po ten tia l, bur 
is said to  defy all efforts to  socialization. H e has also  been 
analyzed as envisioning him self as a  desperado, m odeled  
after Al Pacino’s ro le in Scarface. H is father disappeared 
years ago, but his m o th e r  rem arried , and his step fa ther is 
presently serving a jail senrence in N ew  Jersey fo r robbery. 
His m other is on w elfare , and has seven children. M arco , 
w ho is slight for his age, cries w henever he is first lockedA University of Pennsylvania research p ro jec t found  tha t 

seven percen t o f the juvenile popu la tion  com m itted  over70 u p . bur soon starts to  th rive  w ithin the  training schoo l. As
percent o l all the serious juvenile crim e. T h e  research also 
revealed that there was an 80 percent certain ty  th a t bovs 

.arrested m nre than five rimes w ould  c o n tinue to  be ar­
rested. aeain and again, well in to  their ad u lt years.

Profiles in  C arnage 
Such children present p rob lem s to  the  juvenile justice 

system w hich evade all philosophical no tions a b o u t crim e. 
They present a problem w hich neither th e  social theorists, 
nor the  police and prosecutors w ho w ou ld  like to  lock 
them  up , can hope to  alleviate m ore than  tem porarily. 
C hronic offenders pose the greatest th rea t to  society and

soon as he is released, he goes on a drug binge.
M arco has been in a t  least half a dozen program s, and in 

each case he prom ptly rises to  a leadership position; as 
soon as he is released, he is back on drugs, and is shortly  re- 
arrested for breaking in to  a house o r  stealing a car. His 
stepfather has consistently  helped M arco in his criminal 
undertakings, but a lso  beats M arco  unm ercifully when 
som ething goes w rong. A fter the last beating, M arco  no ti­
fied the F.B.I. of his s te p fa th e r’s w hereabouts, resulting in 
his arrest and conviction.

Sadly, the juvenile justice  system has show n little ability 
either to  help such youngsters o r  to  p ro tec t society from
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their crimes. In most o f o u r  m ajor cities (where m ost seri­
ous juvenile crime exists), there is virtually no  chance th a t 
juveniles w ho are first o r  second offenders will be p u n ­
ished. T h e  lesson that the system provides to  the offend e r  
is that he can continue to  com m it such acts because there is 
no penalty. The criminal’s punishm ent is lim ited to  listen­
ing to  the psychobabble o f  social w orkers and therap ists.-

Folly o f  R e h a b i l i ta t io n  
Rehabilitation has been th e  premise o f  the  juvenile co u rt 

system throughout the 2 0 th  century, bu t it has failed m iser­
ably. T h e  late Robert M artinson  reviewed the results o f  
over 200 separate efforts to  measure the  effects o f  p ro ­
grams designed to rehabilita te convicted adnlt offenders. 
M artinson concluded, in w h a t has becom e one o f  the m ost 
quoted phrases in m odem  crim inology, th a t “ with few an d  
isolated_exceptions, the rehabilitative efforts th a t have 
heen reported so far had n o  appreciable effect on je c id i- 
vism.” M artinson did his review in the late 1960s; since 
that tim e, rehabilitation has sunk further in esteem , bo th  in 
the eyes o f  the public and  the  professionals. T he crim inal 
justice system has all but given up on the concept. V irtually 
no successful juvenile p rogram s— those th a t reduce recidi­
vism to  an appreciable d eg ree— rely on rehabilitation.

Knowing what we do  a b o u t the young people w ho fi­
nally w ind up in correctional institutions, it is little w o n d er 
that we are unable to  tu rn  them  back in to  good  little boys 
(which they probably never w ere in th e  first place). As 
Harvard professor Jam es Q . W ilson has said:

It requires not n rre ly  optim ism  bu t heroic assum p­
tions abou t the nature o r m an to  lead one to  suppose 
that a person finally sen tenced  afte r (in m ost cases) 
many brushes with th e  law, and having devoted  a 
ood  part o f his youth an d  young ad u lth o o d  to  mis- 
ehavior o f every so rt, shou ld , bv e ither the so lem ­

nity o f  prison o r the skillfulness o f a counselor, com e 
to  see the error o f  his ways and to  experience a 
transform ation of his character. W e have learned 
how  difficult it is by governm ental m eans to  im prove 
the educational attainm ents o f children o r  to  restore 
stability and affection to  the family, and in these 
cases we are often w ork ing  with willing subjects in 
m om ents o f adm itted need. Criminal rehabilitation 
requires producing equivalent changes in unwilling 
subjects under conditions o f  duress o r  indifference.

Some advocates o f rehabilita tion  th o u g h t a b e tte r  idea 
w ould be to build a society so devoid o f  evil tha t young  
people w ould not be inclined to  do  w rong. If crim es are  
com m itted because of societal forces beyond the co n tro l 
o f the individual offender, the logic runs, then rem ove 
those forces and change society. W hat b e tte r  way to  d o  so 
than to  use the power, an d  the m oney, o f  the federal 
government?

A report issued by the Justice D epartm ent in 1976 had 
several recom m endations fo r  such changes. It cited th ree  
approaches to understanding and tackling juvenile crim e. 
First, the  individual app roach , which “ focuses on the p a ­
thology o f  the individual. . .  including th e  identification o f  
the em otional, m otivational, and attitudinal factors th a t 
could explain delinquency.” T h e  solu tions recom m ended

were "psychotherapy, social casew ork, individual counsel­
ling, o r  behavior u'lerapy as a m eans by w hich clients 
w ould be able to  resolve their personality  conflicts and 
assume a positive o rien ta tion  tow ards society."

Second, the environm ental approach “ views situational 
conditions as the d o m in an t factor in stim ulating and  per-

Described as easygoing by his social 
workers,“Marco” has been arrested 
12 times, is a member of a housing 
project gang, and is actively 
involved in drugs, burglary, and 
robbery.

petuating delinquent activity.” Solution? “ R em odeling and 
reorganizing the com m unity  so tha t po ten tia l offenders 

. can find positive alternatives to  delinquent activity. Pro­
grams using this approach  attem pt to  deal w ith  significant 
social institutions like the  school o r family and  illegitimate 
institutions like gangs, street co m er groups, and pool 
halls.”

Finally, there is the theoretical approach , w hich “ consid­
ers m ost delinquency program s harm ful as well as ineffec­
tive . . .  fundam ental to  this approach is the observation 
tha t delinquents are frequently n o t different from  non- 
delinquents. Virtually all youth in the  com m unity  have at 
som e tim e been guilty o f  delinquent m isconduct. Singling 
ou t only som e of those  delinquents m ay con tribu te  to  their 
behavior, however." Recommendationi21Pre.venrion.activ.-. 
ities must avoid the effects o f  labeling and should  strive for

universality o f application  to  all ch ild ren ." In o ther 
w ords, everyone is a delinquent.

N otab ly  absent from  all o f this is .th e  deterren t ap ­
proach. which views punishing the crim inal as the best wav 
to  prevent future violations, p ro tec t th e com m unity, and 
achieve justice. Such notions are ana them a to  the social 
theorists, much o f w hose  w ork has been a vain search  for 
the institution which excuses aberrant behavior by young 
people. Thus poverty, racism , sexism, frustration  from  anv 
num ber o f  problem s, failure to  do  well in school, learning 
disabilities, inability to  accept love, child abuse and ne­
glect, adverse peer pressure, and a desire to  be different
have heen iHpnrifieri .is r n n w  fn r -Hvi lr ire n  g o in g  - i t r n y  =

Obviously, some o f  these are con tribu to ry  factors. But 
the criminal justice system , adult as well as juvenile, must 
realize tha t ultimately crim e is a m atte r o f  choice. It is not 
always true that crim inals m ake conscious calculations that 
the benefits o f crime exceed the risks. Yet there is a calcu­
lus o f  risks and rew ards in the criminal m ind, evidenced by 
the fact that as society diminished the certainty and  d u ra ­
tion  o f  punishm ent f o r  c rim e in the h s r  few  fW m je y c  rime 
nurs snnrgcfc
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V alue o f  D e te r re n c e  
W har can be done to am elio ra te  the prob lem  o f  juvenile 

crime? First, rhp tW rre n r  n p p rm rh  should  be the main 
focus o f  the justice system . This does n o t m ean tha t we 
should n o t continue to  lo o k  fo r rehabilita tion  program s 
that actually work, even if the  record  does n o t give us 
grounds for optimism. It does mean tha t rehabilita tion  
should no t be a substitute fo r justice.

For the past 85- years, the courts have been m aking 
decisions abou t juveniles based' a lm ost exclusively on 
“w hat is in the best interests o f  the ch ild ."  Ironically, th e 
remedies p ro posed have n o t m easurably helped ch ild ren’s 
interests. O ur juvenile c o u rts shou ld  con tinue  to  ac t for the  
benefit o f  children, but they shpnld  also  seek jnsrice_and_ 
consider the rights o f the v ictim s.nf crim e..

The juvenile justice system  should  ,thnndon .ir.s-practic fc- 
o f. scaling. the, records .o f  voung crim inals w hen they be- 
com e adults. T he rationale fo r this p ractice w as the idea 
that these youths should have “ learned the ir lesson” by the 
time they turned 18, and shou ld  be perm itted  to  begin the ir 
new life as adults w ith o u t previous errors being held 
against them . T he only p ro b lem is that rhp- m osr f m ile-age 
for crim e, statistics show, is betw een 16 and  24. T hus m any 
juvenile criminals are just getting starred on  a. career o f  
crime. T o seal their rern r d s  is to  co t ic e a L frp m  rhe p o lic e  
and p rosecu to r their previous actions, and crim e preven- • 
tipn b e c om es m o re  H ifa q iit .

N o r is it obvious tha t sealing juvenile records helps the 
juveniles themselves. As C harles M urray points o u t in Los­
ing Ground:

By p romising to m ake the record  secrer, o r  even 
m ore dramatically, by actually  destroying .the_physi- 

^aLrecortL -the-juvenile jnsrice-system  led th e -yo u th  
to believe tha t no m arrer w har he did as a juvenile,.nr 
how  o ften, it w ould-be as if it had  never-happened 
once he renrbpd hie 1 8rh hirrhriny. Tight_rf_<urirjirms 
on access to  the juvenile arrest an d  co u rt records 
radically limited liability for exactly th a t behav io r—  
chronic, violent delinquency— that the popu la tion  a t 
large was bem oaning.

So n o t only d o j to lL e . find it tougher to  identify crim e 
subjects, but juveniles e n te r  ariiilrh n n d  u n d e r  rhp illusion 
that they can get away w irh criminal hehnvinr—rger- aw ay 
w ith m urder, so to speak. To the ir shock , m any o f  them  
discover that this is no t rhe case afte r age 18.

A nother step that juvenile justice p r ssionals should  
consider is reducing th e  traditional distinction  betw een 
juveniles and adults. Crim inals shou lu  be trea ted  as crim i­
nals. It is true that environm ental factors may co n trib u te  ro 
some juvenile crimes, b u t this is also tru e  o f  adu lt crim es. 
Society may wish to  be lenient w ith first offenders, particu ­
larly fo r lesser crimes, b u t there is n o  reason tha t society 
should be m orgJenienL .w ith a_16-year.-old.firsi.offender. 
than a 30-year-old first offender. A nyone fam iliar w ith the 
nature o f  juvenile crim e will n o t m ake the argum ent tha t 
juvenile crim es differ in the ir m agnitude o r brutality  than 
adult crimes: in many cases rhe reverse is true. So  the

current approach, w hich  m akes a radical distinction be­
tween criminals u n d e r 18 and  those over 18, is often  coun ­
terproductive.

Local Initiatives
Various states are experim enting w ith innovative ap ­

proaches to  contro lling  juvenile crim e. M any large cities, 
for exam ple, are beginning ro focus rheir resources on 
chronic offenders, w h o  com m it m ost v iolent crim e. Tech­
niques include im proved record  keeping, specialized crim e 
analysis r p r h n i q i i f - S T .and  “ v m irn l p rnseenrion’’— w here 
one prosecutor sticks w ith  a case from  arrest through sen­
tencing,___

The rp s n l r s  n rp  p n r n n r n g i n g  In T ook  County, Illinois, 
400 juveniles wi h fo u r arrests each for serious crim es were 
tried according to  th is app roach  in a 10 m onth  period; 90 
percent were convicted an d  sentenced. Assuming th a t the 
juveniles com m itted  five crim es for each arrest, a conserva­
tive estim ate, the 360  convicted  youths had already co m- 
mitted 7,200 serious crim es. It's ab o u t tim e they were 
stoppecT

A nother prom ising s ta te  initiaiive-.is.ae.su«itionr a  pro­
gram in which p roperty  offenders are required to  reim­
burse their victims. T h is  has the advantage o f giving the 
com m unity back com e o f  the  goods it loses through theft 
and vandalism, bur it a lso  helps teach accountability  and 
responsibility ro th e '-.frender. Prince G eorges C ounty, 
Ivlaryland, collected o v er 5750,000 fo r victims o f juvenile 
offenders in the past th ree  y e a r ,  at a cost to  the county  o f  
about five cents on  th e  dollar.

The juvenile system  also  needs to  rely m ore on the 
private sector, as w ell as on  vo lunteer citizens to  assist 
young offenders, instead  o f  placing to ta l reliance on  gov­
ernm ent and professionals. A num ber o f  privately ow ned 
and operated co rrec tional program s now  exist, fo r exam ­
ple, usually at substan tia lly  low er costs than public institu­
tions; these program s a re  often  m ore responsive to  the 
needs o f  both the o ffen d er and society, and are m uch m ore 
innovative than pub lic  pr<~ ms. T h e  private secto r is also 
increasing its r n e e  in p robation  services, ei­
ther by .ir"' srems, o r  by actually running
probation ou  a  . 'n i u . , .  . asis. These program s use parents 
and o ther volunteers to  w ork  with marginally delinquent 
youth.'Yet officials w ith in  the  system, and public em ployee 
unions, often do every th ing  in their pow er to  to rpedo  such 
services, usually o u t o f  fear that volunteers will displace 
their salaried positions.

Through the O fficr o f  Juvenile Justice and Delinquency 
Prevention, the federal governm ent has been encouraging 
these initiatives. T h e  prim ary responsibility to  tack le the 
problem s o f  juvenile crim e rests w ith state and local gov- 
emmentSjth o u g h  th e  Justice D epartm ent will continue to 
encourage pilot p rog ram s across the countty .

But we need th e help  o f  juvenile justice professionals. 
state legislatures, an d  the  public to  place justice, reason, and 
common sense ab o v e  social experim entation . It w e d o , the 
victim, society, an d  even the otfenuers them selves w ill 
benefit. If we d o n 't, th e re  will be m ore of the sam e. X
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A R E A D E R 'S  D IG E S T  REPRINT

Crime is 
still outrageously 
high, but now we 
have the means 

to reduce it

THE PROVEN KEY TO CRIME CONTROL

N
e w  Y o r k  C i t y  Deputy Po­
lice Inspector John J. H ill 
was fum ing  as he studied 
th e  m ap o f  his new  coirm and, a 
tw o-square-m ile , 130,0*'j-popula- 

tion  precinct in  Brooklyn. He saw 
hundreds o f  red  pins, each one 
denoting a robbery.

In  October 1981, Hill ordered 
90th  Precinct officers to collect pho­
tographs and records o f  everyone 
arrested in  the previous two years 
fo r robbery, o r  any other seri­
ous felony, w ho was now back “on 
th e  street.” ' To focus more effec­
tively on these criminals, the offi­
cers divided their rogues’ gallery 
in to  seven neighborhood albums 
an d  added indexes o f  physical char-

B y  Eugene H . M e t h v in
>. acteristics, aliases and residences.

A nalyzing these data, officers re­
alized  they w ere arresting the same 
offenders repeatedly, usually in the 
sam e neighborhoods. Soon robbery 
victims, instead o f  waiting days to 
view  thousands o f  photos at the 
central police headquarters, were 
w hisked to  the 90th Precinct to 
study a few dozen pictures. Almost 
overnight, the precinct’s officers 
w ere m aking arrests in an astound­
in g  half o f  all reported robberies, 
z'A times the New York Police 
D epartm ent’s average.

W ithin six m onths, the 90th Pre­
cinct’s robberies dropped over 40 
percent. T h e  plunge nas now con­
tinued for four straight years, from 
3323 in 1981 to 1187 in 1985. Bur-
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glaries and rapes have also declined 
sharply.

\ i ■ 1 •

• N a t i o n w i d e ,  America experienced 
an  11.5-pcrccnt drop in serious 
crim e reported in the three years 
1982-84—believed to be the largest 
decrease since FBI uniform crim e 
reporting began m ore than 50 years 
ago. Several factors are involved in 
this decline. O ne is the Neighbor­
hood Watch program  in which citi­
zens throughout the country are 
help ing police fight crime. A nother 
is that the crim e-prone population 
o f  15- to 19-ycar-olds has declined 
in  the last decade. Most im portant, 
how ever, is our incrcasm gattcntion! 
to  ' career crim inals—identifying 
th em  as!early as possible and lock; 
in g  them up. We have almost dou­
b led  our prison population in the 

••• la s t ten years.
But crime is still outrageously 

h ig h . T he rate per 100,000 people is 
n early  50-percent greater than it 
w as  20 years ago. W hy? Because 
o u r  legislators and law-enforce­
m e n t ' officials have been slow to 

• respond to new and proven m cth- 
o d s  o f  crime control. T h e  nation 
h as  learned a num ber o f  strategic 
lessons about coping w ith lawless^ 
ness, and evidence suggests that we 
can  achieve even greater reductions 
i f  w e act vigorously.

N asty , BrutaL Ten years ago, 
l i td e  was known about the rates at 
w h ich  individual crim inals commit 
crim es. Since then, research has 
revealed j h a t  fa r /m o re 'c r im e  "is 
c o m m itted  by a sm aller fraction of?

offenders than  an y o n e  had sus­
pected. This know ledge  has helped 
police," p rosecu to rs and  judges"* 
sharpen m ethods Jo r.na .iling  tjicsc 
Violent, predators. ■**

In 1978, U niversity  , o f  Pennsyl­
vania criminologist M arvin Wolf­
gang completed a  first-of-a-kind 
study of virtually th e  entire popula­
tion of 9945 m ales b o rn  in 1945 and 
raised in Philadelphia. W olfgangs 
findings electrified  the law -en­
forcement w o rld :- ' 627 o f  these 
young men, just u n d e r  seven! per­
cent of the group , had . collected at 
least fivearrcsts b e fo re  age 18, and 
they "accounted fo r  nearly7 two- 
thirds of all the v io le n t crimes com-.' 
mittcd by the “C lass o f ’45." Worse, 
these hardcore c rim in a ls  admitted 
i’.jii, for each a rrest, they got away 
with f r p m j ^ o . - i i .  *pthcr_ serious 
crimes, f Incredibly, 'even the 14 
murderers am ong th e m  averaged 
only four years b e h in d  bars.

When W olfgang repeated the 
study on the 13,160. Philadelphia; ' 
males born in 1958,: th e  proportion 
o f  chronic offenders was virtually 
the same: 982 young  m en ,[7.5 p e r­
cent, collected .five top m ore arrests- 
before a g e '18. Butj 'th 'e r e ' was’‘3* 
difference..The “C lass o f ’58" was 
far more violcnt-^.Cornparcd with 
the Class o f ’45, th ese , youths* had -... 
almost double the. o ffense  rate, fpr 
rape and aggravated hssault, triple, 
for murder and a w hopp ing"five-r 
fold forrobbery. T h e y  are, says 
Wolfgang, “a vtiry v io len t criminal' 
population o f a sm all num ber o f  
nasty, brutal offenders. T hey  begin

rfvt ̂,2-
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early in life and should b e  con- Males under age 18 commit per;
 equally early."

Supcrfclons. It would se e m  sim ­
ple to say, “Lock ’em up ,” b u t  the 
fact'is the nation cannot a f fo rd  to 
pu t them a ll away. I f  the P h ila d e l­
phia ratios hold for th e  en tire  
nation, we would have to  keep 
1.23 million young men in  p r i s o n -  
m ore than double the p re se n t 
crowded population.

But research by the Rand C o rp o ; 
Iration indicates a way o u t o f  this*;’ 
dilemma, by providing a  fu rth e^*  
breakdown of the crim e-prone m i­
nority. O fa io o ;  prisoners, q u es­
tioned by Rand, researchers^ nearly  

• vall admitted to many m ore crim esj 
than * those (oLwhich. they ' w ere  J 
convicted J  But a j tiny frac tio /i o f  
these career criminals proved to  be 
extraordinarily high-rate" p ffe n d - 

£_crs-supcrfelons.'Half the' b u rg la rs  
averaged fewer"than six b u rg la rie s  
a year, whilejcn percent co m m itted  
m ore than- 230, Half the ro b b e rs  
committed*five robberies a year, 
but ten pcrce.nt averagcd.87. D ru g  
dealing’ was the most rad ica lly  
skewed- half the offenders a v e r ­
aged 100 deals a year; the u p p e r  
tenth averaged 3251.

T hus, even chronic crim inals a re  
not a homogeneous lo tj'Iocking up; 
oncTiigh-ratcbiirglar fpr a y e a r  w ill; 
preyent'as many crimes as lo c k in g  

'ppV olpf the Intermittent b u rg la r* ,» 
^C aV w c tell them apart? E x p e r ts  ■ 

say yes. T he age at which o ffen d ers  
enter a life o f crime and their u se  o f  
drugs are two keys to iden tify in g  
supcrfclons.

haps as much as h a lf  o f  all serious 
crime in the United States.' Arrest- 
rccord analyses and prisoner sur­
veys demonstrate that "high-rate 

^predators begin by age 13 and hit 
their peak rater as robbers and 
burglars around 16. To Wolfgang, 
the factor that jum ps out is the age 
at which these hign-rate offenders 
commit their second serious of­
fense. I f  they do it before 15, the 

• probability is high they will commitj 
'dozens o f  offenses by age 30. He' 
concludes: “After die third convic-; 
tion, serious "juvenile! offenders 
should be considered .adult crimK 
na|s and treated accordingly.J 
‘“ A dd Jan and Marcia Cnaiken, 
who researched criminal behavior 
for Rand, “Offenders who support 
$5o-a-day heroin addictions or 
who use both alcohol and barbitu- 
n .y  heavily arc especially likely to 
be ‘ persistent, serious, high-rate 
criminals.”

Crim inologists from Temple 
and M aryland universities agree. 
They found that 243 Baltimore ad­
dicts committed about ha lf a mil­
lion crimes over 11 years, averaging 
2058 apiece, 187 a year.

Using the inmate responses from 
the Rand survey, criminologist Peter 
W. Greenwood has refined the su- 
(perfelon profile. He believes that a 
convicted robber or burglar should 
draw  long«term im prisonm ent If he 
matches any four o f  these seven vari­
ables: 1. Convicted prior to age 16.
2. Committed to a juvenile facility.
3. Used heroin* or barbiturates

A



READER'S D IG E S T

• w ithin’two years before the current tio n . T h e  new emphasis is paying
arrest. 4. Used heroin or barbitu- o ff . Consider these successes: ' • ',
rates as a juvenile. 5. Held a job less • Washington State legislators, in-
than one o f  the two years before his fu ria tcd  by eases such as the Seattle
curren t arrest. 6; Had a prior rob- y o u n g ste r released by juvenile
bery or b u rg la ry  conviction.' 7. judges 35 times after felony arrests,
Spent more than half the preceding enacted  a ftrict code in 1978. Thcy^

•two years in jail.':'- " ^o rdered . youngsters fingerprinttjd*
b:< Greenwood tested die validity o f  and^photographed at each felony 
his sieven-pWin't "profile against thej a rre s t, opened juvcnilc-arrcst rcc-

■ sentences judges had given the 781 o rd s  to adult-court prosecutors and
convicted "robbers- and burglars ju d g cs ,’ and imposed stern, scn-

' among Rand interviewees in Cali for- tcnccs for repeaters.- Before - the
nia; His'scalc miscast as high-rate 1978 reform, juveniles ra n :u p  an
offenders only four percent o f'the  average  0^7.5 felony arrests before
intermittent - offenders (who aver- incarceration. N ow  they go to pris-

•aged five robberies a year) and misla- o n  after 3.5 arrests, and the num ber
bclcd: as' Jow-rate offenders-’ only b eh in d  bars has doubled. * 1 ■ *
t|irce percent o f the supcrfelons (who; In  1981 the Justice D epartm ent’s 
averaged 87 robberies a year), j’ 'd* O ffice  o f  Juvenile Justice and De-

J-!'"’T h e  judges, however,'gavemany linqucncy  Prevention (OJJDP) en-
'more low-rate offenders long terms lis ted  five police departm ents and
-and ; su p e rfe lo n s ':sh o rt .te rn js . -' 13 prosecutors in a campaign to 
Greenwood argues that his strategy, iden tify  and incarcerate high-rate
o f  “selective incapacitation" woujd juven ile  offenders. Police interview
■ have’allowed California in 1981 to school authorities and social w ork-
keep'yoo.Tewcr'tonvicied'robbers c rs , then consolidate police, court
behind bars,'while'rcducing’strect a n d  probation records, and identify

'crim e by:27,i50'robbcrics and sav- teen-agers who have m ultiple ar-
‘ing 5 io  mUlion.V"l'!'vft5-1'-̂  re s ts  bu t so far have m anaged to slip
b:: Encouraging Results, Impressed th ro u g h  the rcvolving-door juvc-
by the Rand and Wolfgang studies, n ile-cou rt and farrtily-scrviccs sys-
many police departments and pros- tem s. T h e  prelim inary results are
ecutors arc intensifying their efforts encouraging.
to arrest and convict young “hcav- T h e  five police departm ents— %
ies” who fit the violcnt-prcdator ra n g in g  from O xnard, Calif., (pop.
profile. Though some arc resisting i a  1,000) to Jacksonville,' Fla., (pop.
the idea, legislators in 20 states and 578,000)—find they are repeated y
the D istrict ofColum bia have made a rre s tin g  'a' t«ny' m inority o f  very
it easier to try young criminals as a c tiv e  young criminals: only about
adults, subjecting them to tougher C 3 P  per 100,00c population. These 
prosecution and  longer incarcera- 'ind iv iduals, average_just_undcr

•i ..'
THE PROVEN KEY TO CRIME CONTROL • ' *'

. » . 1
years old, generally have their first tion w ill, never be arrested again; 
police contact a t age 9, and rarely go but n one  o f  the.rehabilitation p r o ; ' 
thrce^months w ithout some colli- -g ram s themselves cUrbcd te c id iv i in v ^  
sion -.with police."More' than half^y ,'.T4  «n_turyuago ,: Am erican£}e‘r i t r /  . 

:commit violent crimes. A  majority ̂  virtually every felon to  prison. T o - ,- ^  
.come . frorh | “crim e fam ilies", in' day, even w ith  our increasing use o f  j-* 5 
•which parents' a n d . siblings, have . im prisonm ent, o n ly :hine..out.ofya 
.criminal records, and a large p rp - i  hundred  w ho are caught^and coi\-~&\ 
portion are on drugs.;;..ij .i--| i-tt? E victed land -beh ind  bars. Declared £ 0 ^  

-. In Oxnard, for example, crime- - M artin so n : ^T hat’s where we w en t)."  ? 
.analyst Lynne T hayer traced rob- .w rong.• .W e abandoned -ajlargeljr.-? '.^ 
berics, burglaries and assaults for successful system  o f  certain punish/ V.i. i i  

....three m onths on a -m ap  o f a 35- ment in  favor. o f  all kinds.of happy jj 
block .high-crim c neighborhood, experim en ts-w here  ;w e; to!d our- 

•using orange dots to represent resi- selves w e  d id  not have to be sb nasty ' " ’ 
dcnccs o f  five identified high-rate • as to p u n ish  anybpdy.VsjYirn :o:.'r 

•juvenile offenders. .Toward die end .(..M ore a n d  more,-’studies'.like 
o f  the period, four o f.the  five're'--. M artinson’s.are showing that while 

. pcaters were jailed; the fifth" went • .prisons m ay  .not rehabilitate, they 
to )  jail'.tw o; m onths later. In the (do w o rk  as a d e te rren tlT hey  also 

. .second three months! the neighbor- 'reduce c rim e by keeping the worst : 
hood’s robberies, burglaries and as- crim inals aw ay.from  society.-.j ,-;n 
saults plum m eted from 69 to 27.I C oncludes Alfred Regnery; ad- 
j»vT “  :'-T '-r-V.T- :>r i  • ;• •• ..v m in istra to r o f . the .OJJDP:.-; “The
v.*: Prison .Works. City. College of crim inologists, have g iv e n .tu im -  
Ncw York sociologist Robert Mar- .p o r ta n t.. know ledge:, abolit -.who 

.tinson tracked. <100,000 criminals ..commits crim e.. I f  police, prosecu- 
who w ent through special rehabiH-;--,tors an d  judges pu t it to.\Vork,)we 
tation ! p rogram s ..over a a ^ -y c a r 'c a n  vasdy im prove the fairness and j> . 

-.period. H is s. tunning finding: seven'. effectiveness o f  our criminal-justice 
ou'tof,ten-w ho'-are.convicted arid; .’system, ease: prison_ Crowding' and > ' • 

r ^ c n  imprisoned, o rip u t on proba- !.enjoy sa fe r streets and h o m es" ̂  ’
.: •• •’■ .; .w i-j fvs*. ,;on::v.<.">b wilpq vr.Krr;

.-. ;i,,;/i. .. •••• ’ni-
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VictimsdfsViolentiGrimesf

12-year-olds 
to be victims.

WASHINGTON (AP) -  Al­
though the chances of being 
raped, robbed or assaulted di­
minish with age, five out of six 
of today’s 12-year-olds still will 
be the victims of violent crimes 
during their lifetimes at pre­
sent crime rates, the Justice 
Department says.

The study, based on figures 
compiled by the government's 
National Crime Survey from 
1975 through 1984, said at age 
12, 83 percent of all Americans 
are likely to be hit by violent 
crime or an attempt at violent 
crime in their lifetimes.

Half of them will be victim­
ized more than once, the. re­
port,released Sunday, said. .

But with age, “the likelihood 
of becoming the victim of a vio­
lent crime in the remainder of • 
one’s lifetime declines," the re­
port said.

The report said a victim’s 
sex and race appear to have a 
greater effect on the likelihood 
of being robbed than on other 
crimes.

Nearly one out of 12 females 
will be the victim of an at­
tempted or completed rape, the 
report said. For black females, 
the odds are 1 out of 9, accord­
ing to the department’s Bureau

Chance of being a victim of at least one violent crime. 
100%
80 
60

Source: Bureau o f Juatlce Statlatlca, DapL o f Juatfce

of Justice Statistics.
An estimated three in 10 peo­

ple- will be ....victims of a 
completed or attempted rob­
bery during their lifetimes, 
with blacks almost twice as 
likely to be robbed.as whites 
and males about 70 percent 
more likely to be robbed than 
females.

The report said 45 percent of 
black males will become vic­
tims of violent crime three or 
more times — almost double 
the possibility for black fe­
males (24 percent) and triple

the likelihood for white females 
(13 percent). Thirty-seven per-, 
cent of white males are likely 
to be victimized three or more . 
tim e ., . I ,

The report said:-
•  72 percent of the nation's 

20-year-olds will be victimized 
by violent crimes or attempted 
crimes; ■

•  53 percent of the country’s 
30-year-olds;

•  36 percent of 40-year-olds;
•  22 percent of 50-year-olds;
•  14 percent of 60-year-olds;
•  8 percent of 70-year-olds.

AP/NancyCaip

- It said 89 percent of 1 
old boys will face one o 
violent, crimes or a;te 
crimes;'and 73 percent 
girls. There were no 
available for children 
age 12. •

The bureau publishes 
victimization rates ba: 
twice-a-year interview 
101,000 people in 49,000 
holds.

This report was draw 
the approximately 2 mil 
terviews conducted dur 
10 years ending in 198

73rd year/44 pages ... MONDAY EVENING, MARCH 9,198!

violent
crimes
5 out of 6

Study
details

Lifetime odds fall rapidly with age.



Alaska' leads nationJ4l.ll.1T:
# <. .. ..■■in -l.' g  '•'4 nr̂ ui'i'i v/’lin homicidesjby teensr:
By Wendy Mitman ..J.*') X  kW-j tq related! The' more assaults!, the *
Associated Presa * ~ . ... :  *. m o r e  h o m ic id e s . , ;  /  T-

CONCORD, N.H. — Alaska.* ‘‘Instead’, of ’.‘just 'punching* 
had the highest annual rate of ho-:,, someone, someone gets killed.” ■ 
micides, committed’ by teen- A major part of the problem, ’, 
agers, according to a study by a ,y Straus' said,' is that many chii- 
University of New Hampshire re- ,;;.;dren Ieam in'their homes that vi-!1! 
searcher.. * .  ■ ■ > 7 . . , olence solves problems. :.V‘ ■
: Alaska’s rate w as’ 13.2 .'per,1,.,- “Practically evp— ul me 
100,000 residents, almost, three " United States ' has. heard ■ the,' \ 
points higher .than W ashington ,‘Johnny,' I’ve told you 10 times,”:, 
D.C. Lowest was Minnesota with routine/. That model’ says that-; 
0.86.teen,murders per 100,000../w hen nothing else works, it’s ' .  
New Hampshire was ranked 49th..  ̂ morally right ‘to-be violent,”': 
with 1.7/ The study covered;the 0('straus said. Another example, he Y1 
years 1980 through 1984., ’• ! \J7,, 'said, is the husband who beats up ., 

Researcher. Murray l Straus,: ̂  the man in the bar, who insults his,1, 
said Thursday societies that con-,,; wife.” V tl'T' ’. V.;.1.

• done, violence foster violence inV^ “The way to deal with this is 
their teen-agers... ^ ^ th a t in every sphere of life we *
. Straus chose 12 indicators, to- ,̂ have to make a commitment to

• determine ..which states ’ legiti-̂. not use physical force to resolve >■ 
mize violence. They Included de-'! differences ̂ 1 and .• ' conflicts,” ’ 
termining the audience, for vio-V: i«nu<: avmwtie *oi ,;.-wi
lent.’ ,.prime-time' television K--- .....
shows; the readership of.violent^; 
magannes; National Guard'en-.jl 
rollment;. and hunting licenses.'1 1

i.’ i.'-Ui' I .0 ' O-'-t.-t . i r.
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Other factors included whether;,., 
| states allowed corporal and capi-,'
> tal punishment.
< States with the highest' 
i homicide rates were at the top-..
, end of the list of those that con-p 
' doned,violence, he said.. "

"Essentially we found that the,. 
more; legitimate violence,*: the^ 
more, criminal, violence,, includ-l'

” ,s a i l­ing. .' rape.. and., murder,1..
Straus,, director.of the. univer- ; 
sity’s. Family.. Research' Labora-  ̂Y 
t o r y . . ,,
; . Straus, said. National; Guard^J 
■enrollment, is a valid factor, be-;vj  
cause "some.': states put.,m6re,'j 
money into it than others and it.Y 
can’t/ be. because the Russians/.] 
are irivading.Tennessee.” . * " . . .

Straus presented his findings: J 
this week at a conference in New u 
York., i' .i

The study, revealed that' teen.i 
homicide rates have declined sig: 
lificantly among blacks, less, so,' 
among whites, Straus said. Using • 
die. federal Uniform Crime. Re-1 
porting.Office’s Supplementary.' 
Homicide Report,, Straus deter-, 
mined that state homicide, rates) 
among 15-' to 19-years-olds paral-.. 
lei adult homicide, rates nearly,; 
perfectly.’ ^

In an effo;t to determine how;: 
society, has been influenced, hisV 
torically by violence. Straus also; 
dete.mined the number of lynch*: 
ings. per I million population be-,;

f  gj SP ei . •* <d d> :* .•
ffl i j.•• o  «  .>,0, • 2-° a  9' * !

if §« ,. -d u o.**; ■ *;
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;rm prisoners in-- 
restrictive laws 

mirage handgun 
y career crimi- 
t their weapons • 
y theft o r under- : 
leals than by le- 
;s in legitimate 
ipartment o f Jus- • Sunday.
e report conclud-. 
though curbs on" . 
tail sales of guns 
o attain the goal . 
eapons out o f the 
ninals, they still • 
useful preventa* m ." Ideally^, it 

iould be found'jjp'. _ 
ra-legal fiream iV / 
it found "scfme^ 

ubt whether bny 
.'ceptable, iTyple- 
fective and /con— 
aethod o f inter- 
e informal/mar?; 
und." ' J 
. said a sanhpling'. 
serving tinVe for 
II state prisons • 
umtry found'that' 
iid they expected. : 
trouble if) they 

lain a handgun 
elease from -pris-
;k  Page. CRIMINALS-*

sunny >oot,y;
■ W j 1'* £ > 1 -'. high 42; wind 

" ' b e c o m i n g  
■ sou theast 15 

mph by eve­
ning. Increasing clouds tonight; 
low near 30. Chance o f rain 
Tuesday; high 41 .

High Sunday .................................46
Low Sunday m orn ing 30
Barom eter................................29.B2
Humidity.....................................76%
Normal high Oct. 1 3 ........... .'.....42
Normal low Oct. 1 3 .....................30
Record high Oct. 13 (1969 ) ....61 
RbvOrd tow Oct. 1 3 (1 9 2 4 )____ 7

i
* STATE/NATIONAL 

FORECASTS, PAGE A-2

Ann L inde rs 
ArtsiEntartalnment 
Bridge
C lassified  .
Comlca
Community Calendar

U*Jt
D-7

-.D -3
,..E-1
C-10

0-4
Dr. Ken Mueller — D-3
H o ro scop e - - ................. C-11
Jobflndor.............................. FF-1
Lifestyle^ .... D-1
Metro............................ ....— ........ B-1
Mlsa Mannera D-2
Obituaries — ....................... B-2
Opinion
Persona l F inan ce ...................... B-7
Satch C a r lso n -.— .----------- ..B-1
Television . — .. .J —. — . . . . . a . . . — . —0 * 9

FOR HOME DELIVERY . 
CALL 563-6666 
6 a.m. to 5 p.m .

- .A ______, too
' ;-.*» v ;v • . ;• V

By CHRIS GEIGER t-. . bumper crop o f farm foreclo-
Hnllty Mauu.q r«nnrtAr. V •* • ••*•'> aVs-.'1______*_____  11. .Dally News reporter
A —. •* .. . . . . . . . .  , . ...t .','sures are really JusCforeclo- 

Desplte thelr'subarotic,iso-‘’ '/;Sures on land speculators, ac- 
'la tlon , some Alaska farmers .''cording .to state agricultural 
seem to be cultivating the officials. same crop o f debts os their The state has foreclosed on 
counterparts thousands , o f significantly more farm loans
miles to t;he south. from the Agriculture Revolv.-

Some of the.local problems- ,Ing Loan Fund this year, ac-
: stem from the same economic’- cording to Dean Brown, depu-

pressures faced by farmers ty director o f the state Divi-
nationwide,‘ Alaska farmers sion o f Agriculture. The in-
say.- Some result from inexpe- crease represents a "major

; -rience' and overborrowing in . e ffort to clean up the/loan 
the state’s fledgling Industry. .
And some o f th is , yea r ’ s.' See Back Page, FARMERS

it-  .

Police say tney 
yet to 'tie  the 
gethef. 1 ' VAt 'ih is  po 

• don’t know eno- 
. said I.t. Jim Ju 

"Sure, .it’s a po 
there could be ot 

Robert Pfeil 
in his daughter' 
pact sedan whi 
home from . wo 
evening, headt 
Jewel Lake Rock 

. ing the Inters* 
mond Boulevard 
ued down the g 
Ing street towa 

•’ homes that sur 
bell Lake.

Pfeil stopped 
' intersection w ltl 

Drive, JansefcTs 
pect sedan pull 
left side, and she 

"There were 
said Rolland Do 
lives abbut a bl 
intersection. *‘T 
like they were 
handgun of some 

"There werP 
then three morr 
said another 
asked not to be 

Slugs from 
weapon piercec 
door, and strue 
le f t ' shoulder 
area, Jansen 
would not say 

, size gun was us 
how many time 
was hit. • -

See Back P



Penn study says system is lenient 
with chronic juvenile delinquents

STUDY, from 1-A 
leasing tliem repeatedly. • .

Among the findings:
•  While only 7 percent of those 

followed were chronically delin­
quent, that minority committed 75 
percent of all serious crimes commit­
ted by Philadelphia juveniles in 
their age group.

•  In half of the cases of t h , chronic, 
offenders, the criminal justice failed 
to provide any incarceration, coun­
seling, probation or imposition of 
community service.

•  It is not uncommon for a young­
ster to have a serious run-in with the 
police — about one out of three chil­
dren who grew up in the late 1960s 
and mid-1970s were arrested or had a 
"major encounter" with police by 
the age of 18. But that rate showed no 
increase from the pattern found in 
an earlier study that tracked a 
smaller sample of children who 
came of age in the late 1950s and 
early 1960s.

•  Males were more than Vh times 
more likely than females to become 
delinquents, the study found. Among 
chronic offenders with five or more 
arrests, there was no difference be­
tween white and black teenagers In 
the percentage of those who become 
such offenders, Tracy said, "al­
though a higher percentage of non­
whites are arrested for crimes.”

•  If a youth has three offenses by 
age 14, there is about a 90 percent 
chance that he or she will become an 
adult criminal.

"We know who he is by the time he 
is 13 or 14. And we aren’t doing this 
kid any favor by letting him accumu­
late all this crime and by being le­
nient on him  in juvenile courts — 
Family Court in the case of Philadel­
phia," said Tracy. "My idea is, let’s do 
something about him early and not 
wait until he's an adult, or he's going 
to spend a lot of years in  prison."

In following the 27,160 children, 
the re sea rch ers  review ed each 
youth’s court, school, police and so-

clal-agency records for each year 
from age 10 to 17 for each youngster. 
The work was supported by a S1.5 
million grant from the National In­
stitute for Juvenile Justice and De­
linquency Prevention. The third re­
searcher was Penn criminologist 
Robert M. Figlio.

Philadelphia was chosen for the 
study because of the similar but 
smaller study conducted here earlier, 
also directed by Wolfgang, that traced 
the criminal history of .about 10,000 
males bom in 1945. The recent study 
included both males and females.

Tracy, a former Penn criminology 
professor who recently moved to 
Northeastern University in Boston, 
said a key advance made in the new 
study was the identification of a core 
group of troublesome youngsters.

“Although it had long been sus­
pected that a small group of habitual, 
serious offenders had skewed rates 
of offending, It was not known ex­
actly how small this group actually 
was or how great a share of offend­
ing could be attributed to it,” he said.

Robbery, aggravated assault and 
rape cropped up much more often in 
statistics for those bom in 1958 than 
they did in the earlier group, he said.

"We think that the group who 
grew up in the late ’60s and 70s had 
so much more violence at least partly 
because of their ipvolvement with 
drugs," Wolfgang said:

"In the first study, the drug culture 
had not yet come to Philadelphia in 
the juvenile population. In the first 
study, out of 10,000 offenses commit­
ted, there was just a single drug 
a rre s t In the second study, there 
were about 1,000 drug offenses out of 
about 13,000 offenses, and we have 
not yet examined the data for drug- 
related crime, such as robbery to 
maintain a drug hab it"

Wolfgang said that about about 35 
percent of 10,000 boys bora in 1945 
had at least one arrest or major en­
counter with police by the age of 18, 
and that the number was 34 percent

in the second study.
"And the percentage of those with 

five or more arrests by the age of 18 
were also similar — six percent in 
the first group, seven percent in the 
second," Wolfgang said.

"But the major finding was that 
those few, that small percentage, are 
committing the vast number of seri­
ous and violent offenses, including 
homicide, rape, robbery. In the first 
group, that small percentage was 
committing about two-thirds of the 
serious offenses, and that percentage 
went up to nearly 75 percent in the 
second group.”

The youngsters who grew up dur­
ing the first study period did so dur­
ing “a very pleasant time," Tracy 
said. The more recent group, he said, 
came of age in "a society with more 
influences. The Vietnam War was 
escalating, Kent State was about to 
happen, drags had become routine 
in American culture.”

Both Wolfgang and Tracy praised 
District Attorney Edward G. Ren- 
dell’s work in attempting to prose­
cute chronic juvenile offenders be­
fore they commit dozens of crimes.

“The point is, if you let a kid do 
what hu does with impunity, then 
he’s going to continue to do it," said 
Tracy. "So my argument is that we 
ought to start getting tough with 
delinquents early."

Tracy said the researchers planned 
to track the same group of people 
into their adulthood by interviewing
2,000 of the youths in  the study.

"We also want to help the justice 
system," Tracy said. "That kind of 
offender I cited, for example, when 
he finally gets into adult court, the 
court thinks he’s a one-time offend­
er, and we know he’s probably com­
mitted no less than 54 crimes.

“A court, if it has. the juvenile- 
offender records in serious cases, 
should treat a 54-crime offender very 
differently than it treats a one-time 
offender."



THE CRIM INAL INJUSTICE SYSTEM
O F F E N S E  ARREST PR E-TR IA L TRIAL SENTENCING S EN T EN C E

II Not A rresled (80%) 
Assum ed lo Continue 

b f e  of Crime

1. M u s i  b e  in lo r m e d  

r ig h ts .

2. Receives immediate 
mcdicaf ailenbon if in­
jured while commit- 
ling crime or during 
arrest.

3. P iovidedanallom cy if 
nol able to afford one.

4. May be released on 
bail or own rccogna- 
ance.

1. Presided loom  and 
boaid.

2. Provided books, TV 
and rcci cation.

3. Medical facilities avail' 
able.

4. D rug an d  alcoho l 
counseling available.

5. O th e r  counseling  
available (job, psycho­
logic a! j.

1. Provided with Slate 
appointed attorney.

2. Can plea bargain
3 . C an change venue
4. C an delay Trad
5. Can invoke Fifth 

Amendment.
6. C an move to  sup­

press evidence.
7. May be acquitted by 

rea<on ol insanity.
8. C an appeal.

A p reun lcnce  study 
is conducted to aid 
judge in sentencing. 

Alternatives lo incar­
ceration are num er­
ous.

U.
1. Provided room  and 

board.
2. A ccess to medical 

and . psychological p ,  
treatm ent.

3. Opportunity lo  | it> 
prove education

4. Opporlun.lv to  de­
velop job skills.

5. Can participate in 
work release and j 
other mtni»ivm se t 
curity programs j

6. Numerous rcJtaWlda J 
lion programs

7. Eligible lor earfj pa • 
role. ;

8. Good lime credd i 
available l

I

i Law Abiding' 
C ih u n

Has
No

Choice

Arrest Made

Crime
Committed-

Becomes
Victim

1. Pay sown medical bills.
2. Pays own ambulance.
3. Responsible lor re ­

placing own properly 
losses.

4. Responsible tor own 
physical, m enial o r 
econom ic prob lem s 
resu lting  Irom  the  
crime.

5. Assists officer and 
criminal justice system 
in rep o rtin g  crim e, 
identifying suspects, 
p ro secu tin g  c ases , 
etc.

6. G enerally  no l in ­
formed ol invesliga- 
lion progress.

1. Responsible for own 
transportation to 
District Attorney 
and Pol.ce.

2. Misses work.
3. Receives little infor­

mation on case pro­
gress.

S. Provides own trans­
portation and park­
ing costs.

2. Pays own babysitting 
. o i oiher costs.

3. Must recount crimi­
nal incident.

4. Subject to cross- 
examination.

5. The “vtciim's a ttor­
ney" represents the 
State (general pub­
lic/ not the individual 
viciim.

6. Victim has no tight to 
appeal verdict

7. No victim waiting 
room.

8 T reated like a  piece 
of evidence

1. Has no voice in court
decisions, pleas, pre­
sentence o r sentenc­
ing.

2. Usually ore not noli
Red or present at *
time of sentencing *

POST
RELEASE

1. Many transitional pro 
grams available.

2. Personal loans avod- 
< able.

3 Lange percentage con 
linue lilr o l crime.

1. Often unsatisfied wnh
rrsulis ol cnmi.idl 
iusuce system.

2. May lear retaliation.
3. Coniir.ues life wilh 

fears, damages, in­
juries, traumas.

4. Is expected to con­
tinue to support a 
system that 'reeled 
them wilii ics- re- 
sp e d  than tor :ne 
otlander.
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New York City
Jenny sat in the squad room of the New 
York Police Department (NYPD) one 
evening. Earlier in the day she had 
been arrested for “ loitering for the 
purpose of prostitution.” Although the 
arresting officer thought she was an 
adult, Jenny was 14.

Jenny ran away from her home near 
Minneapolis and had been on and off 
the street for 2  years prior to her arrest. 
Whenever she decided to return home, 
she lived with her mother. Whenever 
she decided to go back to the street, 
she lived with her pimp.

Jenny's pimp provided her with the 
bare necessities to keep her alive and 
working— food, shelter, clothing and 
a false identity. In return, Jenny 
thought of the pimp as her boyfriend.
To please him, Jenny relinquished all 
control over her life and became a 
prostitute..

When arrested, Jenny did not use her 
false identification. For some unknown 
and fortunate reason, she told the ar­
resting officer her real name, age and 
address. This information placed her in 
the NYPD Runaway Unit, but it did 
not necessarily ensure her safety.

In compliance with the Federal 
deinstitutionalization mandate, New 
York State law forbids authorities from 
holding runaways in secure facilities 
for more than a few hours. If attempts 
to reunite a runaway with his parents 
or guardian fail, the police I ave only 
one option: the child must be placed in 
a voluntary shelter.

When Jenny was sent to the Runaway 
Unit, Detective Warren McGinniss 
was assigned to her case. From his 
experience with runaways, McGinniss 
knew that it was risky to assume Jenny

would voluntarily remain in a nonse- 
cure facility overnight. He called her 
mother and a social service office in 
her hometown. Jenny was sub­
sequently booked on a flight home that 
evening, courtesy of a ticket prepaid 
by a Minneapolis child welfare agency.
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An hour before Jenny’s flight was 
scheduled to leave, McGinniss discov­
ered that her ticket had not been paid. 
He tried to reach the welfar e agency, 
but it had closed for the day. He called 
Jenny’s mother, but she lacked the 
funds to pay for the flight. It was 
beginning to look as if McGinniss 
would have to take Jenny to a nonse- 
cure facility and hope for the best. 
Jenny might have decided to stay in a 
voluntary shelter. Her pimp might have 
been willing to forget her and the $400 
she earned for him every night. The 
pimp might not have tracked her to the 
shelter, though once he had followed 
her all the way to Minneapolis to get 
her back. Perhaps this time he would 
leave her alone.

Jenny’s case was a relatively easy one 
for McGinniss, at least from a short­
term perspective. She could have 
withheld her identity. She could have 
waited until she was dropped off at a 
shelter and then returned to the street. 
But because Jenny wanted to go home, 
she made things "easy” for McGin­
niss. Thus, after the problem with her 
ticket had been resolved, Jenny was 
returned to Minneapolis that night.

In the long term, however, Jenny could 
not be considered an easy case. She 
was a chronic runner. Her wish to 
return home did not mean she would 
want to stay once she got there. She 
knew she was free to do as she chose. 
Of particular concern to McGinniss 
was something Jenny said before she 
left New York. Even though she was 
anxious to get home, she refused to 
give up the “ relationship” she had with 
her pimp— a man who had brutally 
beaten her only a few hours before.

According to McGinniss, the job of 
getting runaways off the street has been 
made "almost impossible” by current 
law. Some of the runaways with whom

he maintained regular contact have 
been at large for several years. Even 
though he may know where they are 
and the dangers they face, he is virtu­
ally powerless. He may be able to take 
them off the street for a few hears, but 
he is unable to stop them when they 
decide to return.

McGinniss has known Linda since she 
first ran away from her home in Mas­
sachusetts at the age of 13. At 17, she 
was a seasoned prostitute. During her 4 
years on the street, she was picked up 
several times and either sent home or 
placed in a variety of nonsecure fa­
cilities. She ran away each time. 
McGinniss described Linda as a child 
“ as beautiful as a movie star” with 
“ the mind and maturity of a 5 - year- 
old. ” The system “had nothing to 
offer” Linda. “She could make as 
much on the street in one night as she 
could in a week in any normal job she

was qualified for,” McGinniss said. 
Even though her pimp only gave her 
subsistence money, her fantasy of great 
wealth was more alluring to her than 
the prospect of a stable home. Since 
the choice was Linda’s, she is still on 
the street. Soon she will graduate to the 
jurisdiction of the adult criminal jus­
tice system.

Joanne’s story illustrates what happens 
all too often to veterans of the street 
like Linda. The Runaway Unit first 
came in contact with Joanne when she 
was 11 years old. Her family lived in 
New York, but only permitted the c. 'ild 
to come home for visits. During the 
next 7 years of her life, Joanne ran 
away from a variety of court-ordered, 
though voluntary, placements. Today 
Joanne is a legal adult, a heroin addict 
with a felony conviction, and a fugitive 
from the law.

7
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Conclusion

An overwhelming majority o f the au­
thorities interviewed agree that 
deinstitutionalization has had an ad­
verse efFect on the runaway problem.

• Sergeant Richard Ruifino, who op­
erates a nationally recognized miss­
ing persons bureau in Bergen 
County, New Jersey, agrees that 
many runaways, even “ easy” cases, 
are being lost due to deinstitution­
alization.

• Irving Cohen, a senior official in the 
New York City Department of 
Juvenile Probation, indicates that 
there is general frustration over 
deinstitutionalization’s revolving 
door, which encourages authorities 
to ignore any responsibility towards 
runaways.

• Father Bruce Ritter, the founder of 
Covenant House in New York, be­
lieves that deinstitutionalization is a 
"great concept //it is a complete 
concept.. . .  Sometimes kids are so 
out o f control and incapable of mak­
ing an informed, mature decision in 
their best interest that adults have to 
make that decision for them. It is 
criminal not to.”

Deinstitutionalization has emancipated 
children, essentially allowing them to 
live wherever and however they 
choose. It has prevented authorities 
from effectively controlling and pro­
tecting runaways. Deinstitutionaliza­
tion has too often meant, not transfer­
ring youth from reform schools to car­
ing environments, but releasing them 
to the exploitation of the streets.

Moreover, youth may be spared a crim­
inal record for the act o f running away, 
but life on the street often leads to the 
same end. Many runaways are arrested 
and ultimately enter the judicial sys­
tem, no longer as status offenders, but 
as criminal offenders— facing chaiges 
for crimes committed in order to sur­
vive. In other words, deinstitutionali­
zation may only be postponing the in­

evitable for many of these youth. By 
intervening at an earlier point, the law 
enforcement system could help prevent 
these children from subsequent 
criminality.

According to many of the authorities 
interviewed, a runaway is occasionally 
charged with a more serious offense in 
order to do the child the favor o f taking 
him o ff the street. The use o f such dis­
cretion by law enforcement personnel 
may be well-motivated, yet it fosters • 
the very situation the Juvenile Justice 
and Delinquency Prevention Act was 
designed to correct.

By no means do all runaway and 
homeless children need to be confined. 
But some do, i f  only for their own pro­
tection. Unfortunately, the Federal 
deinstitutionalization mandate prevents 
the juvenile justice system from pro­
viding that which many runaways need 
most.

The funds OJJDP provides to States 
are insufficient to cover the full cost of 
deinstitutionalization. Thus, States are 
not carrying out this mandate because 
of Federal money, but because it is be­
lieved to be the right thing to do. Those 
States which have adopted the philos­
ophy o f the Act w ill continue to dein­
stitutionalize with or without Federal 
funding. There is no reason to assume 
that the States w ill retreat from this 
commitment in the absence o f Federal 
inducement or regulation. Rather, the 
removal o f blanket deinstitutionali­
zation requirements w ill allow States 
the latitude to more effectively protect 
local runaways.
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P R O P O S E D  S E N A T E  J U D I C I A R Y  C O M M I T T E E  S U B S T I T U T E

F O R

CS F O R  S E N A T E  B I L L  NO. 79 (HESS)

S e c t i o n  1. A S  4 7 . 1 0 . 1 4 1  is a m e n d e d  t o  read:

Sec. 4 7 . 1 0 . 1 4 1 .  R U N A W A Y  A N D  M I S S I N G  M I N O R S .  (a) U p o n  

r e c e i v i n g  a w r i t t e n  o r  t e l e p h o n i c  r e q u e s t  to l o c a t e  a m i n o r  

e v a d i n g  t h e  m i n o r ' s  l e g a l  c u s t o d i a n  o r  to l o c a t e  a m i n o r  

o t h e r w i s e  m i s s i n g ,  a l a w  e n f o r c e m e n t  a g e n c y  s h a l l  m a k e  

r e a s o n a b l e  e f f o r t s  to l o c a t e  t h e  m i n o r  a n d  s h a l l  i m m e d i a t e l y  

c o m p l e t e  a m i s s i n g  p e r s o n ' s  r e p o r t  c o n t a i n i n g  i n f o r m a t i o n  

n e c e s s a r y  for the i d e n t i f i c a t i o n  o f  the m i n o r .  A s  so o n  as 

p r a c t i c a b l e ,  b u t  n o t  l a t e r  t h a n  24 h o u r s  a f t e r  c o m p l e t i n g  

t he r e p o r t ,  the a g e n c y  s h a l l  t r a n s m i t  t h e  r e p o r t  for e n t r y  

i n t o  the A l a s k a  P u b l i c  S a f e t y  I n f o r m a t i o n  N e t w o r k  a n d  t h e  

N a t i o n a l  C r i m e  I n f o r m a t i o n  C e n t e r  c o m p u t e r  s y s tem. As  s o o n  

as p r a c t i c a b l e ,  b u t  n o t  l a t e r  t h a n  24 h o u r s  a f t e r  the a g e n c y  

l e a r n s  t h a t  t h e  m i n o r  h a s  b e e n  l o c a t e d ,  it s h a l l  r e q u e s t  

t h a t  t h e  D e p a r t m e n t  of  P u b l i c  S a f e t y  a n d  the F e d e r a l  B u r e a u  

of  I n v e s t i g a t i o n  r e m o v e  t h e  i n f o r m a t i o n  f r o m  t h e  c o m p u t e r  

s y stems.

(b) A  p e a c e  o f f i c e r  s h a l l  t a k e  i n t o  p r o t e c t i v e  c u s t o d y  

a m i n o r  d e s c r i b e d  in (a) o f  t h i s  s e c t i o n  if the m i n o r  is n o t  

o t h e r w i s e  s u b j e c t  to a r r e s t  or d e t e n t i o n .  T h e  p e a c e  o f f i c e r  

s h a l l  h o n o r  the m i n o r ' s  p r e f e r e n c e  t o  e i t h e r  (1) r e t u r n  the 

m i n o r  to t h e  l e g a l  c u s t o d i a n  or  (2) t a k e  the m i n o r  to an  

o f f i c e  s p e c i f i e d  b y  the D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  

S e r v i c e s  o r  a f a c i l i t y  or c o n t r a c t  a g e n c y  o f  the d e p a r t m e n t .



I f  an o f f i c e  s p e c i f i e d  b y  the d e p a r t m e n t  o r  a f a c i l i t y  or 

c o n t r a c t  a g e n c y  of  the d e p a r t m e n t  d o e s  n o t  e x i s t  in t h e  

c o m m u n i t y ,  the o f f i c e r  s h a l l  t a k e  the m i n o r  to a n o t h e r  

s u i t a b l e  l o c a t i o n  a n d  p r o m p t l y  n o t i f y  the d e p a r t m e n t .  A  

m i n o r  u n d e r  p r o t e c t i v e  c u s t o d y  m a y  n o t  be h o u s e d  in a jail 

or o t h e r  d e t e n t i o n  f a c i l i t y .  I m m e d i a t e l y  u p o n  t a k i n g  a 

m i n o r  i n t o  p r o t e c t i v e  c u s t o d y  the o f f i c e r  s h a l l  a d v i s e  the 

m i n o r  o r a l l y  and in w r i t i n g  o f  t h e  r i g h t  to s o c i a l  s e r v i c e s  

u n d e r  AS  4 7 . 1 0 . 1 4 2  (b), and, if kn o w n ,  t h e  o f f i c e r  s h a l l  

a d v i s e  the l e g a l  c u s t o d i a n  t h a t  t h e  m i n o r  h a s  b e e n  t a k e n  

i n t o  p r o t e c t i v e  cu s t o d y .

* Sec. 2. AS 4 7 . 1 0 . 1 4 1  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  

to read:

(c) A  m i n o r  m a y  b e  t a k e n  i n t o  p r o t e c t i v e  c u s t o d y  b y  a 

p e a c e  o f f i c e r  a n d  p l a c e d  i n t o  t e m p o r a r y  d e t e n t i o n  in a 

j u v e n i l e  d e t e n t i o n  h o m e  i f  t h e r e  h a s  b e e n  an o r d e r  i s s u e d  b y  

a c o u r t  u p o n  a f i n d i n g  o f  p r o b a b l e  c a u s e  t h a t  the m i n o r  is a 

r u n a w a y  in v i o l a t i o n  o f  a v a l i d  c o u r t  o r d e r  i s s u e d  u n d e r  A S  

4 7 . 1 0 . 1 4 2 ( f )  a n d  is p o s i n g  a c l e a r  a n d  p r e s e n t  d a n g e r  to the 

m i n o r ' s  o w n  w e l f a r e .  A  m i n o r  d e t a i n e d  u n d e r  th i s  s u b s e c t i o n  

s h a l l  be b r o u g h t  b e f o r e  a c o u r t  w i t h i n  48 h o u r s  a f t e r  the 

d e t e n t i o n  for a h e a r i n g  to d e t e r m i n e  w h e t h e r  the m i n o r  is in 

c i v i l  c o n t e m p t  o f  c o u r t  u n d e r  AS  0 9 . 5 0 . 0 1 0 ( 5 ) .  T h i s  s u b s e c­

ti o n  d o e s  n o t  a p p l y  t o  a m i n o r  t a k e n  i n t o  p r o t e c t i v e  c u s t o d y  

in a c o m m u n i t y  t h a t  d o e s  n o t  h a v e  a j u v e n i l e  d e t e n t i o n  home.



Sec. 3. A S  4 7 . 1 0 . 1 4 2  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  

to  read:

(f) W h e n ,  u n d e r  (e) o f  t h i s  s e c t i o n ,  a m i n o r  is

c o m m i t t e d  to the c u s t o d y  of  t h e  d e p a r t m e n t  for t e m p o r a r y  

p l a c e m e n t  o r  r e t u r n e d  to the c u s t o d y  of the p a r e n t  o r

g u a r d i a n  s u b j e c t  to the s u p e r v i s i o n  o f  t h e  d e p a r t m e n t ,  the 

c o u r t  m a y  r e q u i r e  t h e  c h i l d  t o  r e m a i n  in the h o m e  o f  t h e

p a r e n t  or g u a r d i a n  or in t h e  p l a c e m e n t  d e s i g n a t e d  b y  the

d e p a r t m e n t  a n d  m a y  o r d e r  t h e  p a r e n t s  a n d  c h i l d  to t a k e  p a r t  

in a t r e a t m e n t  p r o g r a m .  If a c o u r t  o r d e r  is e n t e r e d  u n d e r  

th i s  s u b s e c t i o n ,  it s h a l l  c l e a r l y  s t a t e  t h e  c o n s e q u e n c e s  o f  

v i o l a t i n g  the o r d e r ,  i n c l u d i n g  t h e  p o s s i b i l i t y  of d e t e n t i o n  

o f  a m i n o r  u n d e r  A S  4 7 . 1 0 . 1 4 1  (c) .
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S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R  

J  U  N  K  A  U

T h e  H o n o r a b l e  J a n  F a i k s  
P r e s i d e n t  o f  the S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9811

D e a r  S e n a t o r  F a i k s :

U n d e r  t h e  a u t h o r i t y  of  art. Ill, sec. 18, of  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to l i a b i l i t y  
i m m u n i t y  o f  the state, its e m p l o y e e s  a n d  a g e n t s ,  a n d  m e m b e r s  
o f  the A l a s k a  N a t i o n a l  Guard.

W h i l e  t r a i n i n g  o r  o n  d u t y  u n d e r  f e d e r a l  m a n d a t e ,  the s t a t e  
n a t i o n a l  g u a r d s  a r e  p e r f o r m i n g  a U n i t e d  S t a t e s  G o v e r n m e n t  
a c t i v i t y .  N e v e r t h e l e s s ,  t h e r e  h a v e  b e e n  o c c a s i o n s  in 
w h i c h  s t a t e s ,  r a t h e r  t h a n  the U n i t e d  S t a tes, h a v e  b e e n  
e x p o s e d  to t o r t  l i a b i l i t y  for i n j u r i e s  o r  d a m a g e  r e s u l t i n g  
f r o m  f e d e r a l l y  m a n d a t e d  g u a r d  a c t i v i t i e s .

In 1981, C o n g r e s s  a m e n d e d  28 U. S . C .  sec. 2671 b y  a d d i n g  to 
the d e f i n i t i o n  o f  " e m p l o y e e s  o f  t h e  g o v e r n m e n t "  m e m b e r s  of 
the N a t i o n a l  G u a r d  t r a i n i n g  or o n  d u t y  p u r s u a n t  to f e d e r a l  
o r d e r  u n d e r  32 U . S . C .  T h e  e f f e c t  o f  t h i s  a m e n d m e n t  w a s  to 
c l a r i f y  t h a t  t h e  U n i t e d  S t a t e s  c o n s i d e r s  t h e  G u a r d  as a 
f e d e r a l  f u n c t i o n  d u r i n g  32 U . S . C .  a c t i v i t i e s  and t h a t  
c l a i m s  for i n j u r i e s  r e s u l t i n g  f r o m  s u c h  a c t i v i t i e s  c o u l d  
b e  p u r s u e d  u n d e r  the F e d e r a l  T o r t  C l a i m s  A c t ,  28 U . S . C .  
sec. 2671 et s e q . In s p i t e  o f  t h i s  c h a n g e  in the law, 
t h e r e  a r e  r a r e  o c c a s i o n s  w h e n  the s t a t e  r e m e d y  is p r e­
ferr e d  b y  an i n j u r e d  t h i r d  p a r t y  w h o  c o n s e q u e n t l y  w i l l  
f i l e  a c l a i m  for d a m a g e s  in s t a t e  c o u r t  o n  t h e  b a s i s  of 
s t a t e  law. T h i s  b i l l  w i l l  p r e v e n t  s u i t s  o f  t h i s  n a t u r e ,  
a nd a s s u r e  t h a t  p e r s o n s  i n j u r e d  or p r o p e r t y  d a m a g e d  as a 
r e s u l t  o f  f e d e r a l l y  m a n d a t e d  a n d  c o n t r o l l e d  G u a r d  a c t i v i t i e s  
w i l l  be r e q u i r e d  to  s e e k  d a m a g e s  f r o m  the U n i t e d  S t a t e s  
G o v e r n m e n t .  E x i s t i n g  w o r k e r ' s  c o m p e n s a t i o n  c o v e r a g e  of
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N A T IO N A L  G U A R D

Repeal.

10 USC 1089 
note.

Federal tort 
claim provision! 
for National 
Guard member*.

F or L eg is la tive  H istory o f A c t, see  p. 2692
An Act l« m ltn d  the Fodofal tart d a lm i p tev itkm  »f tttU 31 , United Stetet Cade, te octi or 

•m iu ian i o f m amban * { rite National Guard, end te pravida that H>a ramady urvdar tfeo*o 
pravmwn dtaK ba t id u tiv #  in m odkol malpractice ecttent Invefeina membere • (  tha 
National Guard.

Be i t  enacted by the Senate and House o f  Representatives o f the United States o f America in Congress assembled, T h a t  section 2671 of 
t itle  28, U n ited  S ta te s  Code, is am ended—

(1) in  th e  second p a rag rap h , by in se rtin g  "m em bers o f  th e  
N a tio n a l G uard  w hile engaged in  tra in in g  o r d u ty  u n d e r section 
316, 502, 503, 504, o r  505 of t i t le  32,” a f te r  "n av a l forces o f th e  
U n ited  S ta te s ,” ; and

(2 ) in  th e  th ird  p a rag rap h , by in se rtin g  "o r a  m em ber o f th e  
N a tio n a l G uard  as defined in  section  101(3; o f t i t le  32" im m edi­
a te ly  a f te r  "U n ited  S ta te s”.

S ic . 2. Section  1089(a) o f t i t le  10, U n ited  S ta te s  Code, is am ended  by 
in se rtin g  “th e  N atio n a l G u ard  w hile  engaged in  tra in in g  o r  d u ty  
u n d e r section  SIC, 502, 503, 504, o r  505 of t i t le  32,” a f te r  "a rm ed  
forces,” .

S ic . 3. Section  334 o f t i t le  32, U n ited  S ta te s  Code, an d  th e  item  
re la tin g  to  su ch  section in  th e  section analysis  o f ch ap te r 3 of such 
title , sue repealed .

S ic . 4. T h e  am endm en ts m ade by  th is  A ct an d  th e  repeal m ade by 
section 3 of th is  A ct shall app ly  only  w ith  respect to  c laim s a ris in g  on 
o r  a f te r  th e  d a te  o f th e  e n a c tm e n t o f th is  Act.

A pproved D ecem ber 29, 1981.

LEGISLATIVE HISTORY—H.R. 3799 (S. 267):

HOUSE REPORT No. 97-384, Pt. I (Comm, on the Judiciary).
SENATE REPORT No. 97-297 accompanying S. 267 (Comm, on the Judiciary). 
CONGRESSIONAL RECORD. Vol. 127(l98X):

Dec. 15, conaidered and paused Home.
Dec. 16. conaidered and paaaed Senate, in lieu of S. 267.

95 STAT. 1666
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F E D E R A L  T O R T  C L A IM S —N A T IO N A L  G U A R D

P .L . 97-r.4, see page  95 S ta t. 1656

House (Jud iciary  Committee) No. 97-384,
Dec. 10, 1981 [To accom pany H.R. 3799]

Cong. Record Vol. 127 (1981)

DATES OF CONSIDERATION AND PASSAGE 

House Decem ber 15, 1981 

Senate D ecem ber 16, 1981 

No Senate Report w as subm itted w ith this legislation. 

H O U S E  R E P O R T  N O . 97-384 
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T h e  C om m ission on th e  J u d ic ia ry , to  w hom  w as re fe r re d  th e  b ill 

(H .R . 3799) to  am end title  28, U n ite d  S ta te s  Code, to  p ro v id e  th a t  
th e  F e d e ra l to r t  c la im s p rov isions o f  th a t  t itle  are tn e  exclusive 
rem edy in  m edical m a lp rac tice  ac tions and  p roceed ings re su ltin g  from  
fed e ra lly  au th o rized  N a tio n a l G u a rd  t ra in in g  ac tiv ities , a n d  fo r  o th e r 
purposes, h a v in g  considered th e  sam e, re p o rt fa v o ra b ly  th e reo n  w ith  
am endm ents an d  recom m end th a t  th e  b ill as am ended  do pass.

T h e  N a tio n a l G u a rd  is a reserve com ponent o f  th e  A rm ed  Forces. 
A s such it  has been assigned im p o r ta n t re sponsib ilities  as a reserve 
force in  th e  even t i t  is called upon  in  an  em ergency. T o  assu re  ou r 
n a tio n a l defense i t  m u st con tinuously  engage in fed e ra lly  p rescribed  
t ra in in g  an d  d em onstra te  a h ig h  degree o f  readiness. To assure  th is , 
th e  F e d e ra l  G overnm ent p rov ides th e jfc m d s  tn  Pfly  fnr training.of 
G u a rd  personneT 'ftfl'd rhe equ ipm ent necessary  fo r  G u a rd  o p era tio n  
an d  tra in in g . E x c e p t w hen ied e ra lized . the  G u a rd  is u n d e r tn e  d irec t 
o rd e r o f  S ta te  G overnm ents. F o r  th is  reason, its  ac tiv itie s  have no t 
■hggflL-COvered bv th e  T o r tC Ia im s  A c t even (h o n t^  [he A r m y . ^  A ir 
N ,a tio n a ru u a rc i nave s im ila r  roles m  D efense p la n n in g  an d  tra in in g  
as do the  A rm y  R eserve and th e  A ir  F o rce  R eserve. T h is  b ill am ends 
the  to r t  claim s p rov isions g f  t i t le  28 to  p rov ide  th e  N a tio n a l G u a rd  
th e  sam e coverage u n d e r the  1.017 C laim s A c t as now  ex ists fo r  the  
A rm ed  Forces an d  its  o th e r  reserve com ponents.

T h e  b ill, w ith  th e  subcom m ittee am endm ents, p ro v id es fo r  th e  nec­
essary  am endm ents to  t itle  28 to  accom plish  th is  p u rp o se  an d  m akes 
th e  necessary  am endm en ts to  th e  p rov isions concern ing  m edical p e r­
sonnel in  title  10 . T h is  includes tne  repeal o f section 334 o f  t itle  32 
w hich p resen tly  indem nifies N a tio n a l G u a rd  m edical personnel fo r  
lia b ility  in c id en t to  federa l t ra in in g  ac tiv ity .

*

[page 2 ] 

S t a t e m en t
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H isto rt

In  the  8 6 th  Congress, the  com m ittee considered the bill H .R . 543.5 
w hich w ould  have s im ila rly  am ended  the  F ed e ra l to r t  claim s p ro v i­
sions o f  title  28 to include th e  acts o r om issions o f  N ationa l G u ard  
personnel. U ltim ate ly  how ever, the com m ittee adop ted  an  am endm ent 
suggested  by the D ep artm en t o f the A rm y  w hich estab lished  ad m in is­
tra tiv e  a u th o rity  in the D ep a rtm en t of the  A rm y  an d  the A ir  F orce 
fo r  the  paym ent of claim s a g a in s t the N a tio n a l G u a rd  a ris in g  out 
F ed e ra l tra in in g . T h a t am endm en t became P u b lic  L aw  86-740 an d  is 
p o p u la rly  know n as the N a tio n a l G u a rd  C laim s A ct. 32 U .S .C . 715. 
T h e  N a tio n a l G uard  C laim s A ct satisfied the m a jo r  concerns raised  
a t  th e  tim e. I t  au thorized  th e  F ed e ra l governm ent to  assum e liab ility  
fo r  dam ages caused by m o d em  m ilita ry  w eapons in  use by N ational 
G u a rd  d u r in g  federal tra in in g , and  avoided tr e a tin g  N atio n a l G u a rd  
em ployees as F edera l em ployees fo r  purposes o f  F ed e ra l l ia b i l i ty . ' 
A s th e  C om m ittee noted, “a m em ber o f the N a tio n a l G u a rd  p e rfo rm ­
in g  tra in in g  o r d u ty  au th o rized  by title  32, U n ited  S ta te s  Code, who 
a lleged ly  com m its a to rt, is n o t. as a m a tte r  o f  law , u n d e r the  com m and 
o f  F e d e ra l m ilita ry  a u th o ritie s”, see H .R . R ep o rt No. 1928. 8 6 th  C on­
gress 2d Session a t  4 (N a tio n a l G u a rd  C laim s A ct, H .R . 5435).

I n  the  96th  Congress, the S en a te  held  h ea rin g s  on S. 1858. a b ill to 
oxtend the  F ed era l to r t  c la im s provisions to  the  ac ts  o r  om issions of 
N atio n a l G u a rd  personnel, see. S enate  Ju d ic ia ry  C om m ittee  H ea rin g s  
No. 96-66, 96th Congress 2 d  Session. T he S en a te  subsequently  passed
S. 1858 on M ay 30. *980. M r. K asten m eier in tro d u ced  a  b ill iden tica l 
to  S. 1858 in  the  S6 th  Congress. T h a t b ill, H .R . 7475, w as n o t considered 
by  th e  C om m ittee.

I n  th e  97th Congress, the S en a te  A rm ed  Services C om m ittee adop ted  
an  am endm ent to  S. 815, the D e p a rtm e n t o f  D efense A u th o riza tio n  fo r
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F iscal 1982. w hich established F e d e ra l lia b ility  fo r  dam ages a ris in g  
ou t o f the  nets o r  omissions o f  N a tio n a l G u a rd  personnel d u r in g  F e d ­
eral tra in in g  in the same m an n er an d  to  the sam e ex ten t th a t  th e  U n ited  
S ta tes  w ould be liable in any  o th e r  action  b ro u g h t a g a in s t the  U n ited  
S ta te s  u n d e r the  F edera l to r t c la im s p rov isions o f  t itle  28. T h e  Senate  
passed S. 815 a s  am ended on M ay  14, 1981, see, S en a te  R ep o rt 97-58, 
97th C ongress, 1 st Session a t  181 an d  182 (D e p a rtm e n t o f  D efense 
A u th o riza tio n  fo r  F iscal Y e a r 1982, S . 815). T h e  H ouse passed bill 
(H .R . 3519) d id  not include s im ila r  p rov isions, and  the S en a te  receded 
to  the  H ouse on the issue in conference, see. H ouse C onference R e p o rt 
No. 97-311, 97th  Congress. 1s t Session nt 132 (D e p a rtm e n t o f  D efense 
A u th o riza tio n  fo r F iscal Y e a r 1982. S. 815). O n J u ly  23, 1981 the  
S enate  Ju d ic ia ry  Subcom m ittee on A gency A d m in is tra tio n  held  h e a r­
ing? on th e  N ational G uard  to r t  p rovisions o f  S. 815, and  on S. 267, a 
bill iden tical to  S. 1858.

On J u n e  4.1981, M r. K asten m eier in tro d u ced  H .R . 3799 fo r  h im self 
an d  M r. M ontgom ery. T he b ill was re fe rred  jo in tly  to  the  C om m ittees 
on the  J u d ic ia ry  and  A rm ed Services. O n O ctober 13, 1981 and  O c­
tober 29. 1981 the Subcom m ittee on A d m in is tra tiv e  L aw  an d  G overn­
m ental R ela tions of the H ouse Ju d ic ia ry  C om m ittee  held h ea rin g s  on
H .R . 3799. O n O ctober 29, the subcom m ittee considered  and  adop ted  an
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am endm ent in the n a tu re  o f  a su b s titu te  fo r  H .R . 3799, and  favorab ly  
recom m ended the bill, as am ended  to  th e  F u ll J u d ic ia ry  Com m ittee. 
T h e  J u d ic ia ry  C om m ittee rep o rted  H .R . 3799 as am ended to  the  House 
by unan im ous voice vote o n  D ecem ber 8,1981.

B y  le tte r  dated  N ovem ber 3, 1981 to  H ono rab le  P e te r  W . Rodino, 
J r . .  C h a irm an  of the H o u se  J u d ic ia ry  C om m ittee, th e  H onorable 
M elvin P rice . C hairm an  o f  the  H ouse A rm ed  Services Com m ittee in ­
d ica ted  th e  su p p o rt o f th e  A rm ed  Services C om m ittee fo r  th e  action 
o f the  subcom m ittee. T h e  le tte r  fu r th e r  expressed the  in te n t o f the  
A rm ed  Services C om m ittee  no t to  ho ld  h ea rin g s  on th e  subject, and 
to  su p p o rt the bill as re p o rte d  by th e  J u d ic ia ry  C om m ittee on the 
floor. T h e  com plete text, o f  th e  le tte r  is re p r in te d  in  th e  appendix .

F in d in o b  a xd  C o x c lc sio x s

T estim o n y  and  m a te ria ls  supp lied  to  th e  subcom m ittee in the  course 
o f th e  h ea rin g s  indicate th a t  th e re  is su b stan tia l risk  o f personal lia ­
b ility  by N ationa l G u a rd  personnel engaged  in  F ed e ra l tra in in g  ac­
tiv ity . N a tio n a l G uard  rep re sen ta tiv es  from  every  s ta te  except A r ­
kansas an d  W est V irg in ia  re p o rte d  to  th e  N ationa l G u a rd  A ssociation 
on li t ig a tio n  against N a tio n a l G u a rd  personnel in th e ir  s ta tes since 
1960. T h e  in fo rm ation  su p p lie d  to  the  subcom m ittee by  the N ational 
G u a rd  A ssociat on in d ica tes  th a t  th e re  are  956 know n instances of 
claim s a g a in s t N ational G u a rd  personnel since I960. O f those, less than  
10 percen t o r  94 claims w ere  ac tionab le  ag a in s t the  F ed e ra l G overn­
m en t u n d e r the  cu*r °n t F e d e ra l to r t  claim s prov isions o f  t i t le  28. In  
only 339, o r  35 percem  o f  th e  cases, w ere c la im an ts  rep o rted  to  have 
filed a  c la im  under the  N a tio n a l G u a rd  C la im s A ct. A  to ta l o f  859 or 
89.85 p e rcen t of repo rted  cla im s involved m o to r vehicles. W hile  in ­
fo rm atio n  is no t com plete fo r  th e  en tire  re p o rtin g  period , all 48 re­
p o rtin g  s ta te s  included d a ta  fo r  1975 to  p resen t. D u rin g  th a t  period, 
360 claim s were repo rted  to  have been se ttled  fo r  an  ag g reg a te  sum  of

[page 4]

$914,536.02. A vailable in fo rm a tio n  fro m  those s ta tes re p o r tin g  in d i­
cates th a t  since 1960. a to ta l  o f 431 claim s have been se ttled  fo r  an 
ag g reg a ted  am ount o f $1,165,961.25,

In fo rm a tio n  supp lied  b y  th e  A rm y  C laim s S erv ice ind ica tes th a t 
betw een 1977 and  O ctober 1981. ap p ro x im a te ly  1,689 claim s involv ing  
A rm y  N atio n a l G uard  p e rsonne l have been filed u n d er th e  N ational 
G u a rd  C laim s A ct, and h av e  been se ttled  fo r  th e  ap p ro x im ate  aggre­
ga te  am oun t o f $2,807,239. M o to r vehicle claim s accounted fo r  89 p er­
cen t o f  A rm y  N ational G u a rd  claim s rep o rted  by the  A rm y  C laim s 
Service fro m  19778 to O c to b er 1981. T h e  A ir  F o rce  C la im s Service 
rep o rts  a  to ta l  o f 651 cla im s invo lv in g  A ir  N a tio n a l G u a rd  personnel 
from  1973 to  O ctober 1981. O f  those 462 have been se ttled  fo r  an ag ­
g reg a ted  83,397,555. T he A ir  F o rce  does no t have a category  fo r 
m o to r vehicle claims.

T h o u g h  incom plete, the s ta tis tic a l in fo rm a tio n  before the  com m it­
tee ind ica tes th a t  a su b s ta n tia l n um ber o f claim s arise  everv  y ear as 
a re su lt o f F ed era lly  p rescribed  N a tio n a l G u a rd  t ra in in g  and  th a t the 
p reponderance  of these c la im s involve m otor vehicles. M oreover, as 
the  in fo rm a tio n  from  the N a tio n a l G u a rd  A ssociation  ind icates, the 
in d iv id u a l N ational G uard  m em ber is sub jec t to  personal liab ility  for 
dam ages a r is in g  out of F e d e ra l t ra in in g  ac tiv ity .
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T h e  subcom m ittee also  received testim ony  on the  o rgan iza tiona l 
s tru c tu re  and  the role o f  the  N ational G u ard . T h e  D ep a rtm en t o f J u s ­
tice  po in ted  ou t in  its  testim ony  in  o pposition  to  H .R . 3799 th a t A r ­
tic le  I ,  Section  8 , C lause 16 o f the C o n stitu tio n  reserves to  s ta tes the 
pow er to  a p p o in t officers o f  the m ilitia  and  the  a u th o rity  to  tra in  the 
m ilitia  accord ing  to  the d isc ip line  p rescribed  by C ongress. Because 
th e  F ed e ra l governm ent does not com m and th e  N atio n a l G u a rd  d u r­
in g  F ed era l tra in in g , the D ep a rtm en t o f Ju s tic e  po in ts  ou t th a t  there  
is no basis fo r the v icarious lia b ility  o f the  F ed e ra l G overnm en t fo r 
the  acts o r om issions o f  N ationa l G u a rd  personnel d u r in g  th a t  t r a in ­
ing . H ow ever, as was po in ted  out in  testim o n y  before  th e  Subcom ­
m ittee , the  p rim ary  role o f  the  m odern  N a tio n a l G u a rd  is to  provide 
a  well tra in e d  and  in teg ra l reserve force fo r  o u r n a tio n ’s defense, and  
the  F e d e ra l G overnm ent does exercise a g re a t deal o f  con tro l over 
the  F ed e ra l tra in in g  ac tiv ities  o f  the  N a tio n a l G u ard .

T h e  sam e D ep artm en t o f  D efense reg u la tio n s  th a t  govern  A rm y  and 
A ir  F o rce  Reserve t ra in in g  ac tiv ities  govern  the F e d e ra l tra in in g  
ac tiv ities  o f  the  N atio n a l G u a rd . A rm y  an d  A ir  F o rce  officers are 
assigned  to  each s ta te  N a tio n a l G u a rd  o rg an iza tio n . T h ey  conduct in ­
spections, m on ito r an d  assist in  t ra in in g  ac tiv ities  a nd  app rove  pro- 

I m otion o f JN ational G u a rd  personnel. In  a d d itio n , tn ey  coorrtinatd 
N ational G u a rd  tra in in g  w ith  the  needs o f  the  A rm y  and  A ir  Force. 
T h aJFederal governm ent no t only  p rescribes th p ^ n r” ti9n  ftnfl fo ™ 1 n f- 
N ationa l G u a rd  tra in in g , i t  pays iNational t iu a r d  personnel fo r  F e d ­
e ra l tra in in g , ’t  p rovides w ork m an ’s com pensation  to  N a tio n a l G u ard  
personnel fo r  in ju rie s  su sta in ed  d u r in g  F e d e ra l t ra in in g  an d  it  p ro ­
v ides the  equ ipm ent used b y  N atio n a l G u a rd  personnel d u r in g  tr a in ­
ing. T h u s , w hile actual com m and d u rin g  F e d e ra l t r a in in g  activ ities 
is m a in ta in ed  by the s ta te s  as a m a tte r  o f law , as a m a tte r  o f  policy, 
i t  is a p p ro p r ia te  th a t  th e  F ed era l lia b ilitv  fo r  dam ages a r is in g  ou t of 
th e  ac ts o r om issions o f  N a tio n a l G u a rd  personnel d u r in g  F edera l
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t ra in in g  be equ ivalen t to  F ed e ra l lia b ility  fo r  the  acts o r  om issions of 
A ir  F orce an d  A rm y  R eserve personnel w hich a rise  ou t o f  th e ir  
iden tica l tra in in g .

T h e  bill, as am ended by th e  subcom m ittee, m ere ly  am ends th e  defini­
tio n  o f th e  ph rases “em ployee o f the  g o v ern m en t” and  “ a c tin g  w ith in  
th e  scope o f  h is office o r  em ploym ent” as th ey  are  used in  the  to r t  
claim s prov isions o f  title  28 to  inc lude  N a tio n a l G u a rd  personnel en­
gaged  in F ed e ra l tra in in g . I t  is the in te rest o f th e  com m ittee th a t  cover­
age u n d e r these p rov isions be the sam e fo r N ationa l G u a rd  person­
nel as i t  is fo r  m em bers o f  the A rm y  an d  A ir  F o rce  R eserves, see, 43 
C om p. G en. 412, B-148324 (1963) (inac tive  d u ty  t r a in in g  extends 
from  the tim e of first m u ste r u n til the  end  of scheduled inactive  duty  
tra in in g  fo r  the  day  an d  does no t include trav e l to  and  from  home and 
h e a d q u a rte rs ). T h is  decision of the C o m p tro lle r G eneral is rep rin ted  
in  the  ap p en d ix  below. I t  is well se ttled  th a t  c la im s fo r  in ju rie s  to 
servicem en th a t  “ arise ou t o f  o r are  in  the  course o f  a c tiv ity  incident 
to  service” m ay no t be b ro u g h t u n d e r the  F ed e ra l T o r t  C la im s p ro v i­
sion o f title  28, see. Feres v. United States. 340 U .S . 135. 71 S .C t. 153, 
95 L .E d . 152 (1950). I t  is the  in te n t o f the  C om m ittee th a t  the ru le  of 
the Feres case ap p ly  to  th e  ac ts  o r  om issions o f  N ationa l G u a rd  p er­
sonnel.
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T h e  am endm ents m ade by th is  bill to  the  T o r t  claim s provisions o f  
title  28. and specifically  to  th e  defin itions con ta ined  in  section 2671 o f 
th a t  title , only concern the ap p lica tio n  o f the  F ed e ra l to r t  claim s 
prov isions o f th a t  title . T hey  do not change o r m odify  the  a p p lic a ­
tio n  o f  any o th e r law s g o v ern ing  federa l em ployees sucn as the  E th ics  
in  G overnm ent A c t o f  1978, as  am ended .1

S e c t io x - B y - S e c t io x  A n a l y s is

Section 1 am ends the  defin ition  o f “ E m p lo y jes  o f  the  G overnm en t” 
an d  the  defin ition  o f  “A c tin g  w ith in  the scope o f h is office o r  em ploy­
m en t” in section 2671 o f t i t le  28, U n ited  S ta te s  Code, to  extend  the  
scope o f the F e d e rt to r t  claim s prov isions o f th a t  t itle  to  m em bers o f 
the  N ational G u a rd  w hile engaged  in  F e d e ra l tra in in g  o r  d u ty .

S ection  2  am ends section 1089 o f t i t le  10, U n ited  S ta te s  Code, w hich 
creates an exclusive rem edy a g a in s t th e  U n ite d  S ta te s  in  civil actions 
a ris in g  out o f m edical m alp rac tice  by c e r ta in  fed e ra l em ployees to  
include actions a r is in g  o u t o f m edical m alp rac tice  by N atio n a l G u a rd  
m edical personnel w hile engaged in  F e d e ra l tra in in g .

Section  3 repeals  section 334 o f title  32, U n ite d  S ta te s  Code, re ­
la tin g  to p ay m en t o f m a lp rac tice  lia b ility  o f  N a tio n a l G u a rd  m edical 
personnel.

Section 4 p rov ides th a t  th e  am endm ents an d  th e  repeal m ade by  
the  bill shall ap p ly  p rospectively .

C o n c l u s io n

I n  lig h t of th e  con sid era tio n  and  c ircum stances discussed in  th is  re ­
p o rt, i t  is recom m ended th a t  th e  b ill, as am ended, be considered 
favo rab ly .

1 Public Lnw 95-321. 92 Sint. 1824, 11 amended by Public Law 99-19, 93 Stat. 37-44 and 
Public Law 96-28, 93 Stat. 78.

* * * •  *
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S t a t e m e n t s  U n d e r  C l a u s e  2(1) (3 ) ( A ) .  C l a u s e  2(1) (3) ( B ) ,  
C l a u s e  2(1) (2 ) ( B ) ,  C l a u s e  2(1) (3 ) (D ) , C l a u s e  2(1) (4 ) , a n d  
C l a u s e  2(1) (3) (C )  o f  R u l e  X I  a n d  C l a u s e  7 ( a ) ( 1 )  o f  R u l e  
X I I I  op t h e  H o u s e  o f  R e p r e s e n t a t i v e s

COST (RULE XIII (7 ) (a )  (1 ) )

T he C ongressional B udget Office in  its  le tte r  of D ecem ber 10. 1981 
advised the C om m ittee th a t i t  is expected th a t passage o f  this leg is­
la tio n  w ill resu lt in  ad d itio n a l o u tlays of S6S1,000 in  F isca l Y ear 82, 
$721,000 in  F iscal Y ear 83. $757,000 in  F isca l Y ear 84. $792,000 in  
F isca l Y ear 85, and  $823,000 in  F isca l Y par 8 6 . T h is  estim ate  is based 
on figures prov ided  by th e  U n ited  S ta te s  A rm y  and  A ir  F o rce  claim s 
service as well as in fo rm a tio n  from  the  s ta te s  o f New Y ork  and  
C a lifo rn ia .
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OVERSIGHT 6TATEMENT (RULE XI 2(1) (3 ) (A) )

T h e S ubcom m ittee  on A d m in is tra tiv e  L aw  an d  G overnm enta l R e la ­
tions o f th is  com m ittee exercises th e  com m itee’s ov ersig h t responsi­
b ility  in accordance w ith  ru le  V I ( b )  o f  the  R ules o f  th e  C om m ittee 
on the  J u d ic ia ry  w ith  reference to  the  sub jec t o f  to r t  claim s. T h a t 
subcom m ittee has recom m ended th e  am endm ents p ro v id ed  in th is  bill, 
an d  the  C om m ittee jo in s  in  recom m ending  the  changes m ade.

(RULE XI 2 ( 1 ) ( 3 ) ( B ) )

E n a c tm e n t o f  the  b ill w ould  n o t c rea te  an y  ad d itio n a l cost fo r  the  
G overnm ent p u rsu a n t to  ru le  X I I I ( 7 )  (a )  ( 1 ) . T h e  b ill does n o t in ­
volve new  b u d g e t a u th o r ity  no r does i t  requ ire  new  o r increased  tax  
ex p en d itu res  as con tem p la ted  by c lause 2(1) (3) (B )  o f ru le  X I .

COMMITTEE VOTE (RULE XI 2(1)  (2)  (B) )

O n D ecem ber 8 ,1981 , th e  fu ll C om m ittee  on the  Ju d ic ia ry  ap p ro v ed  
the b ill, H .R . 3799, by voice vote.

OVERSIGHT FINDINGS AND RECOMMENDATIONS 0 T THE COMMITTEE ON 
GOVERNMENT OPERATIONS (RULE XI 2(1)  (31 (D) )

No find ings o r  recom m endations o f  th e  C om m ittee on G overnm ent 
O p era tio n s w ere received as re fe rre d  to  in  subd iv ision  (D ) o f clause 
2(1) (3 ) o f  H ouse  R u le  X I .
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INFLATIONARY IMPACT (RULE XI 2(1) ( 4 ) )

In  com pliance w ith  clause 2(1) (4 ) o f  H ouse ru le  X I ,  it  is s ta ted  
th a t  th is  leg isla tion  w ill have no in fla tio n a ry  im p ac t on p rices and  
costs on th e  o p era tio n  o f  th e  n a tio n a l econom y.

E s t im a t e  o p  t h e  C o n g r e s s io n a l  B u d g e t  O f f i c e

U.S. C o n g r e s s ,  
C o n g r e s s i o n a l  B u d g e t  O i t i c e ,  
Washington, D.C., December 10,1981.

H on. P e t e r  W . R o d i n o ,  J r . ,
Chairman. Committee on the Judiciary, U.S. House o f Representa­

tives, Washington, D.C.
D e a r  M r .  C h a i r m a n  : P u rsu a n t to  S ection  403 o f the  C ongressional 

B u d g e t A ct o f  1974. th e  C ongressional B udget Office has p rep a red  
th e  a tta c h e d  cost e s tim a te  fo r  H .R . 3799, a b ill to  am end ti t le  28, 
U n ite d  S ta te s  Code, to  p ro v id e  th a t the  F ed e ra l to r t  claim s provisions 
o f  th a t  t itle  a re  the  exclusive rem edy in  m edical m alp rac tice  actions 
and  p roceed ings re su ltin g  from  fe d e ra lly  au th o rized  N atio n a l G u ard  
tra in in g  ac tiv ities , a n d  fo r  o th e r p u rposes, as o rd e red  rep o rted  on 
D ecem ber 8,1981.

S h o u ld  th e  C om m ittee  so desire, we w ould  be pleased to prov ide 
fu r th e r  d e ta il on the  a tta c h e d  cost estim ate .

S incere ly ,
R a t m o n d  C. S c h e p p a c h ,

(F o r  A lice M. R iv lin , D ire c to r) .
2 6 9 7
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C o n g r e s s io n a l  B u d g e t  O f f i c e — C o s t  E s t im a t e

D e c e m b e r  10,1981.
1. B ill n u m b er: H .R . 3799.
2. B ill t i t l e : A  bill to  am end ti t le  28, U n ited  S ta te s  Code, to  provide 

th a t  the F ed e ra l to r t  claim s p rovisions o f th a t  t itle  are  the exclusive 
rem edy in  m edical m alp rac tice  ac tions an d  proceedings re su ltin g  from  
fed e ra lly  au th o rized  N ationa l G u a rd  tra in in g  ac tiv ities, an d  fo r  o ther 
purposes.

3. B ill s ta tu s : A s o rd e red  rep o rted  by  th e  S enate  C om m ittee on 
th e  Ju d ic ia ry  on D ecem ber 8,1981.

4. B ill p u rp o se : T h e  b ill estab lishes th a t th e  U n ite d  S ta te s  shall 
have exclusive ju risd ic tio n  on claim s re su ltin g  fro m  N atio n a l G uard  
t ra in in g  ac tiv ities  in c lu d in g  in ju ry  o r  loss o f  p ro p e rty , o r personal 
in ju ry  o r death .

T h e  U n ite d  S ta te s  shall also be exclusive in  p ro v id in g  rem edy to 
c laim s fo r  dam ages fo r  personal in ju ry  and  d e a th  caused by  any  
m edical personnel o f the a rm ed  forces and  the N a tio n a l G u a rd  w hile 
ac tin g  v ith in  th e  scope o f  h is  du ties o r em ploym ent.

5. C ost e s tim a te :
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Estimated authorization levels:

F isca l year: Amount
1982 ................................................................................................................. $681, 000
1983 ..............................................................................................................  721.000
1964 ------------------------------------------------------------------------------------ 757,000
1985 ...............................................................................................................  792,000
1986 ............................................................................................................... 823,000

Estimated outlays:
F isca l y e a r :

1982 ------------------------------------------------------------------------------------ 681,000
1963 ............................................................................................................... 721,000
1984 ............................................................................................................... 757,000
1985 ............................................................................................................... 792,000
1986 ................................................   823,000

T h e costs o f  th is  b ill fa ll w ith in  fu n c tio n  050.
6 . B asis o f e s tim a te : N e ith e r th e  D e p a rtm e n t o f  D efense, th e  N a­

tio n a l G u a rd  B ureau , n o r th e  s ta te s  them selves have  extensive d a ta  
on N atio n a l G u a rd  re la ted  claim s w hich w ould be affected by th is  
b ill. T h e  m a jo r c o n trib u tin g  fac to rs  to  th is  p roblem  a re  the  various 
sta te  rem edies and  procedures availab le  to in vestiga te  and  process 
N atio n a l G u a rd  claim s. B ecause o f  these lim ita tio n s, C B O  is basing

i w ith  la rg e  N atio n a l G u a r d :
F o u r  s ta tes c u rre n tly  have an a rran g em en t w ith  th e  U n ited  S ta tes 

A rm y  to  sh are  the  am ounts of claim s p a id  equally . A p p ro x im ate ly
11.7 percen t o f  a ll N atio n a l G uardsm en  live in  s ta te s  with, such an  a r ­
rangem ent. F o r  these sta tes  it  is assum ed th a t  one h a lf  o f  th e  claim s 
to be paid  w ould be an  ad d itio n a l cost to  th e  U .S . governm ent.

T h e  rem ain in g  88.3 percen t o f N ationa l G uardsm en live in  sta tes 
w here the federa l governm ent has no lia b ility  fo r  N ationa l G uard  
claim s. F o r  these sta tes  th e  adop tion  o f th is  b ill w ould sh if t th e  costs 
o f a ll aw arded  claim s applicab le  u n d e r th e  F e d e ra l to r t  claim s p ro v i­
sion from  th e  sta tes to  the  federal governm ent.
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7. E s tim a te  c o m p ariso n : None.
8 . P rev io u s C B O  es tim a te : C B O  p rov ided  an  estim ate  on  S. 267, 

o rd e red  re p o rte d  on D ecem ber 8 .1981. H .R . 3799 is s im ila r  to  S. 267, 
an d  the  cost estim ates are  iden tical.

9. E s tim a te  p re p a re d  b y : T hom as D . P h illip s .
1 0 . E s tim a te  ap p ro v ed  b y :

J a m i s  L. B u m .  
Assistant D irector fo r  Budget Analysis.

* * * * *
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[p a g e  13]

A a - f e n d i x  I 

U.S. H o u s e  o r  R e p r e s e n t a t i v e s ,
C O M M IT TEE ON A rMTZ) SERVICES,

"Washington, D.C., November 3,1981.
H o n . P e t e k  W . R o d i n o ,  J r . ,
Chairman, Committee on the Judiciary,
U jS. House o f Bepresentatvves,
Washington, D.C.

D e a r  M h. C h a i r m a n  : R eference is m ade to  H .R . 3799, a  b ill to 
am end ti t le  28, U n ited  S ta te s  C ode, to  p rov ide  th a t  th e  F e d e ra l to r t  
c la im s p rov isions o f  th a t  t itle  a re  th e  exclusive rem edy  in  m edical 
m alp rac tice  ac tions an d  p roceed ings re su ltin g  fro m  fe d e ra lly  a u th o r­
ized N a tio n a l G u a rd  t ra in in g  activ ities. I  u n d e rs tan d  th a t  th e  S u b ­
com m ittee on  A d m in is tra tiv e  L aw  a n d  G overnm en ta l R elations, 
ch a ired  by  M r. D an ie lson , has fav o rab ly  re p o rte d  th a t  b ill to  th e  fu ll 
com m ittee, an d  I  w ish  to  offer m y  su p p o rt an d  th a t  o f  th e  com m ittee 
f o r  i ts  enactm ent.

A s you  w ill recall, th e  p rov isions o f H .R . 3799 w ere inc luded  in  S. 
815, th e  S en a te  version  o f  th e  fiscal y e a r  1982 D efense au th o riza tio n  
leg isla tion , b u t n o t in  th e  H ouse a m e n d m en t W e recognized im ­
m ed ia te ly  th e  ju r isd ic tio n a l p rob lem  involved an d  w ere successful in 
h a v in g  the  S en a te  recede to  th e  H ouse d u r in g  th e  conference on S. 
815. I n  th a t  conference we noted  th a t  y o u r  com m ittee  w ould  ta k e  e a rly  
ac tion  on H .R . 3799 as in d ica ted  b y  C h a irm an  D an ie lson , an d  we s in ­
cerely  ap p rec ia te  y o u r lead ersh ip  an d  th a t  o f  M r. D an ie lson  in  b r in g ­
in g  the  b u l b efo re  th e  Ju d ic ia ry  C om m ittee.

Because o f  th e  obviously  th o ro u g h  m an n e r in  w hich  th e  Subcom ­
m ittee  on A d m in is tra tiv e  L aw  an d  G o vernm en ta l R e la tio n s h as  acted 
on H .R . 3799, we do n o t p la n  to  ho ld  hearin g s on th e  sub jec t a lth o u g h  
th e  b ill w as re fe rre d  to  th is  com m ittee as  well. A cco rd ing ly , I  w ould 
ap p rec ia te  i t  i f  you w ould  include th is  le tte r  in  y o u r record  as an 
endorsem ent o f  tne  leg isla tion  a n d  an  ind ica tio n  o f o u r  su p p o r t w hen 
th e  b ill reaches th e  floor.

M r. C h a irm an , m ay  w e ag a in  express o u r a p p rec ia tio n  to  you  an d  
C h a irm an  D an ielson  fo r  th e  ex p ed itious h a n d lin g  o f  H .R . 3799 and  
fo r  y o u r coopera tion  w ith  us in  o u r successful efforts concern ing  the 
to r t  c laim s p ro v isions in  th e  conference on S . 815.

W ith  best reg a rd s ,
S incere ly ,

M e l v i n  P r i c e ,  Chairman.
2699



LEGISLATIVE HISTORY 
P.L. 97-124 
[page 14]

AjPPEKDDC I I  

43 Com p. G en. 412 (1963)

[B -1483243

M ilita ry  Personnel—Reservists—Death, o r Inqu iry— Inac­
tive Duty Training— In ju ry  W ithin Scope o f Duties 

I n  view  o f the  fa c t th a t  the  cou rt re fra in e d  fro m  fo rm u la t­
in g  a ru le  fo r  genera l ap p lica tio n  in Meister v. United States, 
C t. Cl. No. 54-62, decided J u lv  12,1963, in  w hich it he ld  th a t  a 
re se rv is t o rd e red  to  p e rfo rm  inactive  d u ty  a t  a  t r a in in g  cen ter 
w ho w hile p roceed ing  to  the  d r il l  ha ll to  re p o r t fo r  inspec­
tio n  an d  d u ty  s lip p ed  an d  fra c tu re d  h is ank le  was “ w ith in  
th e  scope o f  S is assigned d u ties w hen he s lip p ed "  an d . th e re ­
fo re , w ith in  the  pu rv iew  o f 10  U .S .C . 6 1 4 8 (a ) , an d  en titled  
to  the  d isa b ility  benefits p rescribed  by th a t  section, the  Meis­
ter case shou ld  no t be used as a preceden t fo r  fav o rab le  a d ­
m in is tra tiv e  ac tion  in s im ila r  cases, an d  an y  claim  invo lv in g  
fa c ts  w hich m ig h t be view ed as com ing  w ith in  th e  purv iew  
o f  th e  Meister case shou ld  be fo rw a rd e d  to  th e  U n ite d  S ta te s  
G enera l A cco u n tin g  Office fo r  d ire c t se ttlem ent.
M ilita ry Personnel—Reservists—Death or In ju ry— Inactive 

Duty Training—In ju ry  W ithin Scope o f Duties 
W h en  a reserv is t o rdered  to  inac tive  d u ty  t ra in in g  suffers 

a  p h ysica l in ju ry  d u r in g  a scheduled lunch  break , o r  w hile 
d u r in g  a lu ll in  h is  du ties  he engages in  some in d ep en d en t 
a c tiv ity , he is deem ed to  have received the  in ju ry  w nile en ­
gag ed  in  the in ac tiv e  d u ty  tra in in g  d r il l  w ith in  the  purv iew  
o f 10  U .S .C . 6 1 4 8 (a ) . an d  th e re fo re , is en titled  to  th e  d is ­
a b ility  benefits p rescrib ed  by th a t  section, th e  re se rv is t h a v ­
in g  been o rdered  to  p e rfo rm  inactive  d u ty  tr a in in g  is em ­
p loyed  fro m  the  tim e he first m u ste rs  in  fo r  th a t  d u ty  u n til  
th e  en d  o f  th e  o rd e red  period  o f  such d u ty  fo r  th a t  day .
M ilitary Personnel—Reservists— Death or In ju ry — Inac­

tive Duty Training—In ju red While Traveling 
W h ere  fo r  the  m u tu a l convenience o f  a  nav a l re se rv is t an d  

th e  G overnm en t, he is p e rm itted  to  u tilize  G overnm en t tr a n s ­
p o rta tio n  as a perm issive tra v e le r  to  and  from  a t r a in in g  cen­
te r  before  o r  a f te r  a  period  o f  inac tive  d u ty  tra in in g , the re ­
se rv is t w hile so tra v e lin g  is no t “em ployed-’ in  in ac tiv e  d u ty  
t ra in in g  w ith in  th e  m ean ing  o f  10  U .S .C . 6 1 4 8 (a ) , p re sc rib ­
in g  d isa b ility  an d  d ea th  benefits, the  trav e l p u rsu a n t to  p a ra ­
g ra p h  6002(2) of th e  J o in t  T rav e l R eg u la tio n s, w h e th e r ac ­
com plished  by p riv a te  o r G overnm ent conveyance, n o t be ing  
p a r t  o f th e  inactive  d u ty  tr a in in g  is ou tside th e  con tem pla-
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tio n  o f  10  U .S .C . 6148, an d  the reserv is t, th e re fo re , is n o t en­
tit le d  to  the  d isab ility  benefits p rov ided  by section 6 1 4 8 (a ), 
an d  perm ission  to  trav e l by G overnm en t tra n sp o r ta tio n  to 
the d r i l l  s ta tio n  d u r in g  a p a r t  o f the  perio d  assigned  fo r  the
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perfo rm ance  o f the  d r il l  w ould no t increase the  r ig h ts  o f  the 
reserv ist.

To the Secretary o f the Navy, October 25,1963:
By  le tte r  da ted  S ep tem ber 4, 1963. the  U n d e r S ec re ta ry  o f the 

N avy  requested decision on various questions concern ing  the  effect 
o f the  decision o f the C o u rt o f  C laim s in  the  case o f  Meister v. United 
States, Ct. C l. No. 54-62. decided J u ly  1 2 . 1963, on the  ap p lica tion  
o f 10  U .S .C . 6148(a) to ce rta in  cases invo lv ing  in ju rie s  suffered by 
m em bers o f the  U n ited  S ta te s  N aval Reserve w ho have been ordered 
to  p e rfo rm  inactive d u ty  tra in in g . T he request fo r  decision was as­
s igned  No. S S -N -7 2 0  by the M ilita ry  P a y  an d  A llow ance C om m ittee, 
D ep a rtm en t o f  Defense.

M eister had  "been o rdered  by his executive officer to be a t  th e  tr a in ­
in g  cen ter no la te r  th an  7 :20  p.m .. on M arch  8 , 1961. A f te r  he lia d  
p ark ed  h is ca r a t  the curb , en te red  the t ra in in g  cen ter com pound and 
w hile p roceeding  tow ard  th e  d r il l  hall to  re p o rt fo r  inspection  and 
d u ty , he s lipped  and  fra c tu re d  h is ankle. T h e  co u rt held th a t  the  p la in ­
tiff w as “ w ith in  the scope o f  h is assigned du ties  w hen he s lip p ed "  and 
th e re fo re  he was held  to  be w ith in  the p u rv ’ew o f 10  U .S .C . 6148(a). 
D o ub t is expressed as to the scope o f  the ru le  announced in  the Meister 
case and  i t  is s ta ted  th a t  gu idelines as to  the  au th o rized  app lica tion  
o f th e  Meister rule would be ex trem ely  h e lp fu l. T h e  fo llow ing  facts o f 
tw o cases are recited  as illu s tra tiv e  o f  the typ es o f  cases in  w hich ques­
tion  has arisen  as to  the a p p lic a b ility  o f 10  U .S .C . 6 1 4 8 (a).

In  th e  first case, Jo sep h  P a tr ic k  V olpe, S A , U S N R -R . w as ordered  
to  p e rfo rm  inactive d u ty  t ra in in g  a t the  U n ited  S ta te s  N aval Reserve 
T ra in in g  C en ter, M cK eesport, P en n sy lv an ia , d u rin g  th e  week end of 
A p ril 20-21.1963. O n  A p ril 2 1 ,1963.he p a r tic ip a te d  in  th e  scheduled 
m o rn in g  d r ill  w hich was fro m  8 a.m . to  12 noon. A  lunch  b reak  was 
scheduled from  12 to  1 :15 p.m .. an d  the a fte rn o o n  d r il l  session was 
scheduled  to  ex tend  from  1 :lo  p.m ., u n til  4 :30 p.m . A t a p p ro x i­
m ate ly  12:50 p.m ., d u rin g  th e  scheduled lunch  b reak , he fe ll while 
p la v in g  basketball on the  g ro u n d s  o f  th e  t r a in in g  cen ter an d  sp ra ined  
his hand .

In  the  second case. C harles A . S co tt. A M E S. U S N R -R , w as ordered  
to  pe rfo rm  2 davs o f  inactive d u ty  tra in in g  on F e b ru a ry  16 an d  17, 
1963. a t  the  U n ited  S ta te s  N aval A ir  S ta tio n . A lam eda , C alifo rn ia . 
O n F e b ru a ry  16, 1963, he rep o rted  fo r t r a in in g  a t  8 a.m . F ro m  a p ­
p ro x im ate ly  1 :30 p.m .. un til 2 p.m .. he p a r tic ip a te d  w ith  h is  squadron 
in  lau n ch in g  a scheduled an ti-subm arine  w a rfa re  he licop te r flight. 
U pon  com pletion o f the launch ing . Sco tt an d  th ree  o th e r  men from  
h is squad ron  proceeded to  th e  s ta tio n ’s gym nasium  to  p la y  h andba ll 
while aw a itin g  the  re tu rn  o f  the  flight squadron . A t ap p ro x im ate ly  
2:30 p.m .. w hile p lay in g  h an d b a ll. S co tt su sta ined  a f ra c tu re  o f his 
r i " h t  thum b .

T h e  subm ission poses fo r  decision the  fo llo w in g  q u e s tio n s :
(a )  M ay  a reserv ist w ho has been o rd e red  to  p e rfo rm  in ­

active d u ty  tra in in g  and  w ho su sta in s an  in ju ry  a f te r  he has 
reached  h is tra in in g  cen te r b u t befo re  he has ac tu a lly

( p a g e  16)

m ustered  fo r  d u ty , as illu s tra te d  by the Meister case, be 
deem ed to  have received h is in ju ry  w hile engaged in  an  in-
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active  d u tv  tri '. / in g  d r il l  w ith in  the  pu rv iew  o f 10  U S C  
6 1 4 8 (a )?  '

(b ) M ay a  reservist w ho lias rep o rted  to  h is  t ra in in g  center 
fo r  inactive d u ty  (an d  h as  ac tu a lly  m uste red ) and  in cu rs  an 
in ju ry  d u rin g  a’ scheduled  b reak  in  t ra in in g  d rills , as illus­
tr a te d  by the Voipe case, be deem ed to have received h is  in ju ry  
w hile  engaged in an in ac tiv e  d u ty  t ra in in g  d r il l  w ith in  the 
pu rv iew  of 10 U S C  6148 ( a ) ?

(c) M ay a reservist w ho has repo rted  to  h is  t ra in in g  center 
fo r  inactive d u ty  and  su s ta in s  an in ju ry  d u r in g  th e  perio d  of 
a scheduled tra in in g  d r i l l  bu t as the  d irec t re su lt o f  some 
independen t ac tiv ity  th a t  is no t p a r t  o f h is  t r a in in g  du ties, as 
illu s tra te d  by the  S co tt case, be deem ed to  have received his 
in ju rv  w hile engaged in  an  inactive d u ty  t r a in in g  d r il l  w ith in  
pu rv iew  o f 10 U S C  6 1 4 8 (a ) ?

(d )  I f  the answ er to  question  ( a ) ,  above, is in  the  affirm a­
tive , would the  answ er be th e  same in  a  case c o n ta in in g  fac tua l 
elem ents such as those in  th e  case o f  the  U .S . M arin e  C orps 
S e rg ean t discussed in 38 C om p. Gen. 841 ?

(e) M ay a reserv ist w h o  suffers a d isab lin g  in ju ry  w hile be­
in g  tra n sp o rte d  (no  re im b u rsem en t invo lved ) by  G overnm ent 
a ir , lan d  or w a te r tra n sp o r ta tio n  in c iden t to  th e  perfo rm ance  
o f  o rdered  o r  au th o rized  inactive  d u ty  tra in in g , tQ o r  from  
such d u ty , p r io r  to  m u s te r  o r fo llow ing  the  te rm in a tio n  o f 
such period  of du ty , be deem ed to  have received h is in ju ry  
w hile engaged in an in ac tiv e  d u ty  tr a in in g  d r il l  w ith in  the 
pu rv iew  o f 10  U S C  6 1 4 8 (a ) ?

( f )  I f  the  answ er to  question  (e ) , above, is  in  the  negative, 
w ould  the answ er be the  sam e i f  the  trav e l w as au th o rized  to  
be perfo rm ed  and  w as p e rfo rm ed  d u rin g  th e  p e rio d  o f tim e 
assigned fo r the p e rfo rm an ce  o f the d rill ?

(g )  I f  the answ er to  question  (e ) ,  above, is  in  th e  affirm a­
tive , w ould the  answ er be th e  same if  th e  reserv is t w ere to 
in c u r a d isab ling  in ju ry  w h ile  p e rfo rm in g  trav e l to  o r  from  
th e  place of perfo rm ance o f  inactive d u ty  tra in in g  by  a m eans 
o th e r th an  G overnm ent a ir ,  land  or w a te r  tra n sp o rta tio n , 
w ith  the  express a u th o riz a tio n  o f  h is com m and ing  officer?

B efo re  answ ering  the specific questions, we consider i t  necessary to 
9ay  th a t  we do no t agree w ith  the  co u rt’s  conclusion in  the  Meister 
case. T h e  decision in th a t  case is inconsisten t w ith  o u r  view  o f  section 
1 o f  th e  ac t of Ju n e  2 0 . 1949, C h. 225, 63 S ta t. 20 1  (now  10  U .S.C. 
6 1 4 8 (a ))  as expressed in 38 C om p. Gen. 841, th a t  C ongress in tended 
to  p rov ide  coverage fo r  in ju r ie s  suffered by inactive  d u ty  tra inees only 
w hile ac tu a lly  p erfo rm in g  in ac tiv e  d u ty  tra in in g . T h e  co u rt stated  
th a t  i t  w ould  not a ttem p t to  “ lay  dow n a ru le  o f  genera l ap p lica tio n ” 
an d  i t  is c lear th a t the court lim ited  its  decision to  th e  p a r t ic u la r  facts 
involved  in  th a t case. T he c o u rt d id  n o t ind ica te  th e  degree o f  phys­
ical p ro x im ity  “between th e  em ployee an d  em ployer” requ ired  in such 
cases an d  i t  is not clear from  th e  c o u r t’s op in ion  w h a t ac tion  it m ight 
tak e  in  a  s im ila r case in w hich some o f the  fac ts  p re sen t in  the  Meister

[page 17]

case a re  m issing. W hile  we d id  not recom m end fu r th e r  action  in the 
Meister case to  the D e p a rtm e n t o f Ju s tic e  since, as a p rac tica l m atte r,
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we doubted  th a t  any  u sefu l purpose w ould be served by fu r th e r  p ro ­
ceedings, i t  is o u r view th a t  a s im ila r case based on fac ts  a little  m ore 
favorab le  to  the G overnm ent should  be v igorously  defended .

In  view  o f the  fac t th a t  th e  co u rt re fra in e d  from  fo rm u la tin g  a ru le 
fo r  genera l ap p lica tion  in  th e  Meinter case, i t  shou ld  no t be used, as 
a  p receden t fo r favorab le  ad m in is tra tiv e  ac tion  in a n y  s im ila r case. 
A n y  claim  involv ing  fac ts  w hich m ig h t be view ed as com ing w ith in  
th e  pu rv iew  o f th a t  case shou ld  be fo rw ard ed  to  th is  Office fo r  d irec t 
se ttlem ent. Q uestion (a )  is answ ered  acco rd ing ly  an d  question  (d )  
requ ires no answ er.

W hen a reserv ist is o rd e red  to  inactive  d u ty  tr a in in g  in  s itu a tio n s 
s im ila r  to  the Volpe an d  Scott cases, th e  period  o f t r a in in g  extends 
fro m  th e  tim e  the m an is firs t m ustered  in  u n til  the  end  o f h is sched­
u led  inac tive  d u ty  tr a in in g  on th a t  day . I t  c an n o t be sa id  th a t  
d u rin g  a scheduled lunch  b reak  ( Volpe case) o r  a tim e  w hen no  ac tual 
d u ty  is b e in g  perfo rm ed  d u r in g  a d r il l  (Scott case) th e  m an reverts  
to  h is no rm al c iv ilian  s ta tu s  so as to  be ou tside  th e  p ro tec tio n  o f  10 
U .S .C . 6148(a) d u rin g  those tim es. I n  n e ith e r  o f  th e  cases described 
h a d  the m en been released fro m  m ilita ry  con tro l a t  th e  tim e th e  in ­
ju rie s  w ere sustained . W h ile  i t  m ay  n o t be concluded th a t  a  reserv ist 
is em ployed on inactive d u ty  fo r  the  e n tire  d a y  on w hich  a  d r il l  o r 
d r il ls  a re  perfo rm ed , i t  is o u r  view  th a t ,  w hen a  re se rv is t is o rdered  
to  p e rfo rm  inactive tra in in g , he is so em ployed from  the tim e he 
firs t m usters in  fo r  th a t  d u ty  u n til  th e  end  o f 'th e  o rd e red  period  o f 
silch d u ty  fo r  th a t  day. Q u estions (b ) an d  (c) a re  answ ered  in  the  
affirm ative.

I t  is assum ed th a t questions (e) th ro u g h  (g )  are  lim ited  to  s itu a ­
tio n s w hich m ay raise in  connection  w itn  d r ills  o r  o th e r  scheduled 
inactive d u ty  tra in in g  a t th e  m em ber’s R eserve com ponent u n it head ­
q u arte rs . P a ra g ra p h  6002(2) o f th e  J o in t  T ra v e l R eg u la tio n s p ro ­
vides th a t  a m em ber is no t e n title d  to  tra v e l o r  tra n sp o r ta tio n  allow ­
ances fo r  an y  inactive d u ty  tr a in in g  a t  the  c ity  o r  to w n  in w hich the 
h e a d a u a rte rs  o f h is R eserve com ponent u n it is located , inc lud ing  
trav e l betweeen his hom e a n d  the  h ead q u arte rs  o f h is  R eserve un it. 
T o u rs  o f  inactive d u ty  t r a in in g  a re  fo r  scheduled  periods o f  tim e and, 
w here such d u ty  is to  be p e rfo rm ed  a t  the  h ea d q u a rte rs  of th e  m em ­
b er’s R eesrve u n it, do no t in c lude  trav e l to  an d  fro m  h is  hom e arid 
h eadquarte rs . Such  trav e l, n o  m a tte r  w heth er i t  is accom plished by 
p riv a te  o r  G overnm ent conveyance, is no t a p a r t  o f  th e  inactive d u ty  
tra in in g  a n d  is outside th e  co n tem pla tion  o f 10  U .S .C . 6148. See in  
th is  connection 38 U .S .C . 1 0 6 (d ) . I t  is o u r view  th a t  i f  C ongress had  
in tended  to  ex tend  the benefits o f 10  U .S .C . 6148 to  cover a reserv ist 
w hile tra v e lin g  in connection w ith  inactive d u ty  tr a in in g  a t  th e  loca­
tio n  o f  h is Reserve com ponen t u n it h ead q u arte rs , i t  doubtless would 
have used a p p ro p ria te  lan g u ag e  to  m ake th a t in ten tio n  clear. T hus, 
w here a reserv ist was in ju re d  w hile p roceed ing  to  h is  hom e 65 miles 
aw ay as th e  d riv e r  o f  a G o v ern m en t tru c k  a f te r  com pletion  o f a period  
o f inactive d u ty  tra in in g , we concluded th a t  in  th e  absence o f a show ­
in g  th a t  such tru ck  d r iv in g  a c tiv ity  w as a p rescribed  p a r t  o f  h is in ­
active d u ty  tra in in g  as a re se rv is t, he w as n o t en titled  to  the  benefits

(page 18]

o f 10  U .S .C . 3687 and  3721 w hich  co n ta in  language  s im ila r  to  th a t  
fo u n d  in  10 U .S.C . 6148. A cco rd in g ly , w here fo r  th e  m u tu a l con-
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venience o f  the  m em ber an d  th e  G overnm ent, a  m em ber is perm itted  
to  u tilize  G overnm ent tra n sp o r ta tio n  as a  perm issive passenger in 
tra v e lin g  to  o r  from  h is  tra in in g  cen ter before  o r  a f te r  a period of 
inactive  d u ty  tra in in g , he is n o t “em ployed” in  in ac tiv e  d u ty  tra in in g  
w ith in  the  m ean ing  o f  10  U .S .C . 6148(a) w hile so trav e lin g . Q ues­
tio n  (e) is answ ered in  th e  negative a n d  question  (g ) requires no 
answ er.

I t  is o u r view  th a t  th e  g ra n tin g  o f  perm issio n  to  trav e l by G overn­
m en t tra n sp o rta tio n  to  th e  d r ill  s ta tio n  d u r in g  a  p a r t  o f the  period  
assigned fo r  the  p e rfo rm an ce  o f such d r il l  w ould  n o t increase the  
r ig h ts  o f  th e  reserv ist in  question  (e) in  an y  w ay. See 32 Comp. Gen. 
554, answ er to  question  1. A cco rd ing ly , question  ( f )  is answ ered in  
th e  affirm ative.



Ch. 3 P E R S O N N E L  32 §316
cer so detailed may accep t a commission in  th e  A rm y N ational G uard 
or the Air N ational G uard, as the case m ay  be, te rm inab le  in the 
President's d iscretion, w ithout p re ju d ic in g  h is ran k  and w ith o u t 
vacating his re g u la r  appointm ent.

(b) The S ecre tary  of the Army may d e ta il en lis ted  m em bers of 
the Regular Arm y fo r  duty  w ith the A rm y N ationa l G uard of each 
State and T errito ry , P uerto  Rico, the C an a l Zone, and the  D is tr ic t 
of Columbia. The S ecre ta ry  of the A ir F o rce  m ay detail en lis ted  
members of the R eg u lar A ir Force fo r  d u ty  w ith  the A ir N ational 
Guard of each S ta le  and T erritory , P u e r to  Rico, the Canal Zone, 
and the D istric t of Columbia. Aug. 10, 1956, c. 1011, 70A S ta t. 004.

H i s t o r i c a l  n m l R e v i s i o n  N o t e s

KnUrd
N-.tl.rn Source <U. S. Code) positive provisions relating to the as-

, slgnmont or detail of retired olTlecrs to
313 (a) 8 2 M  (less 2d sentence) ^  ^  nfo CQVorc(| |(>. sce(,on M(H

/n \ \ (n) or S."04(n) of title  10. The w on ls
’ ,h) J" :8b (*J Sl'"t0m'°) -o f  II,c n etlve  list", in 32:03, arc om itted

Source (Statutes at I.arse) for the sa m e reason. The words "so
June 3, 1010, ch. 131. 5 lot), 30 Stat. 20S. detailed" a r e  substituted for the w ords

"detailed under sect ion (is o f this title", 
Kxplunutory N otes ln 3 J T h e  w ords "relative or lineal”,

In sulisecthm (a), 32:0s (last sell- in 32:00, arc om itted as .surplusage.
Irme) is omitted us surplusage, since

C r o s s  R e f e r e n c e s

National Ouard l ’.tireiiu, assignment of regular or reservo ollieers of Army 
or Air Force, see sections 3311 and >311 of T itle  10. Armed I-’orees.

li.v.-rvo components, detail of members of regular an d  reserve components to a s ­
sist, see section T13 of T itle  10.

§ 3 1 6 .  D e ta il o f m em b ers  of A r m y  N a tio n a l  G u a rd  fo r  
rifle  in s tru c tio n  of c iv ilian s  

The P residen t may deta il ollieers and noncom m issioned ollieers of 
the Army N ational G uard  to duty as in s tru c to rs  a t  rille ranges fo r 
the tra in in g  of c iv ilians in the use of m ilita ry  a rm s. Aug. 10, 1956, c. 
1011, 70A S ta t. 605.

H i s t o r i c a l  a n d  R e v is io n .  N o t e s

IScviswl K spluuntory No to*
jiiiliou M mrw (V, S. Code) Th»» word •'civilians” is suhstli mod for
CIO 32:1 S3 th" word The wurd 'Vupa-

hte" is om itted  as surptllMigc.
Soiirre O latuto* at f.*»rm*>

J tine H. l.i Id, »*h. 134, §11 3  did 
3‘J hiat. 211.
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Ch. 5 TRAINING 32 § 502
N o t e s  o f  D e c is io n s

I.  M n e j  s u it  f o r  t l i o  c o l l t 'c l i o n  o f  l l m  l in e s  to

f m l c r  .M c C la in 's  C o ile , I o w a .  5 lie  l i r n n g l i t  in  t in *  n a m e  o f  t h e  s la t e

l> ro rn !in a  t l i a t  t h e  d is c ip l in e  o f  t h e  s t a le  fo r  th e  u s e s  o f  h i s  c o m p a n y —  th n  l in e

n a tio n a l g i i i i r U  s h a l l  e . m ln r m  t o  th e  is tin t lo  l ie  i m p o s e d  h y  a  m i l i t i a  n l llc c r ,

r iv 'a la lio n s  f o r  t h e  p i v e r i i n i e n t  o f  I l iu  l in t  h y  t h e  c o u r t  l ie f o r e  w l i l c l i  t h e  a c l io n

..n a y  o f  l l m  C u l le d  S la t e s ,  e x c e p t a s  Is  h r o n n 'h t ; a m i  l l i e  s o ld ie r  m tl.v  p r o v e

o th e rw is e  p r o v id e d :  a n d  s e c t io n  I.W I, b e fo re  t h e  c o u r t  t h a t  l ie  h a d  a  s n lo c lo u t

; i . . v h l in ?  t h a t  e v e r y  s o ld ie r  a l is v n i  w i t h -  e x c u s e  f o r  n o t  a t t c n d l m :  e n e a ii ip l i ie n t .

. u t le a ve  f r o m  e n e a m p m e n t  s h a l l  h e  S la t e  v . R y a n ,  lS h 7 , G'J 2 s .W .  l lC o ,  101

i.tied tw o  d o l la r s  f u r  e a c h  d a y  o f  ab se n c e , lo tv a  IS .

§ 5 0 2 ,  l lcqu ircd  drills and field exercises
(a ) Under regulations to be prescribed by the Secretary of tbe 

Army or tbe Secretary of the A ir Force, as the  ease may he, each 
company, battery, squadron, and detachment o f the National Guard, 
unless excused by the Secretary concerned, s h a ll—

(1) assemble fo r d r il l and instruction, in c lu d in g  indoor ta r­
get practice, a t least -13 times each year; and

(2) partic ipate in tra in ing at encampments, maneuvers, out­
door target practice, or other exercises, a t  least 15 days each 
year.

(b) An assembly fo r d r il l and instruction m ay consist of a single 
ordered formation o f a company, battery, squadron, or detachment, 
or, when authorized by the Secretary concerned, a series of ordered 
formations o f parts o f those organizations. However, lo have a se­
ries of formations credited as an assembly fo r  d r i l l  and instruction, 
all parts o f the un it must be included in tbe se ries w ith in  seven con­
secutive days of the same calendar month.

(e) The total attendance at the series of fo rm a tio n s constitu ting 
an assembly shall be counted as the attendance a t tha t assembly fo r 
the required period. No member may be coun ted more than once 
or receive cred it f i r  more than one required period o f attendance, 
regardless o f tbe number of formations tha t he attends during the 
series constitu ting the assembly for the requ ired period.

( ill No organization may receive credit fo r  a n  assembly fo r d r ill 
or indoor target practice unless—

(1) the number o f members present equa ls or exceeds the 
minimum number prescribed by the P res iden t;

(2) the period o f m ilita ry duty or in s tru c tio n  fo r which a 
member is credited is at least one and one-ha lf hours; ami

CU the tra in ing  is o f the type prescribed by the Secretary 
concerned.
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(c) A n ap p ro p ria te ly  rated m em ber o f  the  N ational G uard who 
perfo rm s an  ae ria l flight under c o m p e te n t o rd e rs  may receive cred it 
fo r  a tte n d in g  d rill fo r the purposes o f  t h i s  section, if  the fligh t p re ­
ven ted  him  from  attending  a re g u la r ly  sch ed u led  d rill. A ug. 10, 
1956, c. 1041, 70A S ta t. 610.

H isto rica l anil R e v i s io n  Notes
Revised  
Section  
002 (a)

Sourco (17. S. Code)
32:02 (1st sentence, less pro­

viso)
002 (b) 32:02 (proviso o l 1st sen­

tence)
302 (c) 32:02 (Inst sentence, less )st,

2(1, und 3(1 provisos)
002 (d) 32:02 (1st proviso ol last

sentence)
S02 (e) 32:02 (2d and 3d provisos

o l  lust sentence)

Source (Statutes nt Largo)
June 3, 1010, ch. 134, 5 02; restated 

June 3, 1921, cb. 244, § 2; restated 
Oct. 14. 1040, ch. 873, { 2, 31 Stat. 
1135; Mur. 23, 1048, ch. 157, 5 6(n), 
02 Stat. 00.

s t ltu te d  fo r  the words "separate consecu­
tive fo rm n tlo n s announced". The words 
" re g a r d le ss  o f  the number of formntlons 
tlmt lie  mtrends during the series" nro 
su b s t itu te d  for the words "even though  

-m a y  linve nttended inure than one o f  
the lu .'m n tlon s" . The words "sura”, "nc- 
tunl m ill  tiry", nrtd "of time" nre om itted  
as su r p lu : age. 32:02 (4th proviso o f last 
se n ten ce) is omitted ns superseded by 
section  C Sl o f title  10. 32:02 (last proviso  
o l lu st .entvnec) Is omitted ns super­
seded b y  section 501(h) of the Cnreer 
Com p e n s  n  Inn Act o l 1940, 03 Stat. 820 
(37 U .S .C  301(h)).

Explanatory Notes 
In Ruhsecllon <n), tho words "Includ­

ing target practice" nml "such compuiiy, 
troop, buttery, or detachment shall liuve 
been . . . from participation in any
part thereof" aro omitted as surplusage.

In subsections (a) and (b), the word 
“troop" is  om itted as obsolete.

In subsection (h), tho words "parts of 
those organizations" nre substituted for 
the wurds “subdivisions or parts there­
of". The words "hut In the latter case", 
"of subdivisions or groups", “compre­
hend", and "the time lim it of" aro omit­
ted ns surplusage.

In subsection (c), the word "member" 
Is substituted for the words "olllccr, 
warrant odlcer, or enlisted man". The 
words “series o f  form ations” nre sub-

In s u h s f  ;lun (d), the word "members”  
Is su b s t itu te d  for tlic words "olUcers 
and e n l is te d  men". The words "for 
which u n n iiilior Is credited" nre su b sti­
tuted fo r  the words "partIclpuled In  by 
each u llie c r  und enlisted mini nt each 
a ssem b ly  a t  which lie shall lie credited ns 
having b een  present". The wurds "for 
duty n t su ch  assem bly'', "udunl", anil 
"character of" are  omitted ns surplusage.

In  su b s e c t io n  (c). the word "member" 
Is su b s t itu te d  for the words ''olllccr or 
en listed  m an". The words "Air Corps 
. . .  a ss ig n ed  to nn Air Corps unit
thereof, o r  , . . nn ofllcer or enlisted
man o f  t l i c  Medirul Depart merit of the 
said N a t io n a l Guard regularly attached  
to an A ir  Corps unit of the Niitlonnl 
Guard b y  appropriate authority” nre 
om itted, s in c e  the revised suliseetlon ap ­
plies o n ly  to  members who perform flights  
under co m p eten t orders and who arc  
thereby p reven ted  from attending n reg u ­
lar d rill.

C ro ss R e f e r e n c e s

Appropriations for pay, disbursement and n c c o u n tin g . see section G9Sn of T itle  
31, Money and Finance.

Compensation (or dlsntilement during training, se e  se c t io n  31S of this title.
Cumpi-nsntlon for disablem ent during training w h e n  not covered by section 318 

of this title, sec section 319 of this title.
Credit for service ns members of Army Niitlonnl G u ard  or Air N ntlom l Guard of 

members of Army Niitlonnl Gourd uf United States o r  A ir  Nutionul Guard of United  
States, see sections StkStl nnd SilStl of Title 10, Armed F o r c e s .

Dentil gratuity, see seetlon 221 of tills title.
H ospitalization, when Secretary may reipilre. see s e c t io n  320 of thin title.
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Inactive d u ty  training, duty (other than futt-tln  
lection 101(23) of T itle 3S. Veterans' Ilcnillts. 

l'ay g r a d e s  of National Guard porsonacl on act 
Title 37, I’n y  nnd Allowances.

Rank. com m ission ed  officers on active duty, SCO S( 
Armed F o rces .

Training d u ty  compensation of members of N 
of Title 37, F a y  and Allowances.

§ 5 0 3 .  P a r tic ip a tio n  in  field  excrcist

(a) U n d e r  such regu la tions as the  Pre 
Secretary  o f  th e  Army and the  Secretary  
case m ay b e , m ay provide fo r  the  p artic ipa  
in encam pm en ts, m aneuvers, outdoor ta rg  
cises fo r  field  o r coast-defense in stru c tio  
co n junc tion  w ith  the A rm y o r th e  A ir For

(b) A m o u n ts  necessary  fo r  th e  pay, si 
nnd o th e r  p ro p e r expenses of any  p a r t  of 
State o r  T e r r ito ry , P uerto  Rico, the  Cana 
Columbia p a r tic ip a tin g  in an  exercise  unt 
set aside  f ro m  funds a lloca ted  to i t  froi 
or co as t-d e fen se  in struc tion .

(c) M em b ers  of the N ationa l G uard pn 
under su b se c tio n  (a ) may, a f te r  being mu 
riod b e g in n in g  w ith  the date  o f leaving I 
date of r e tu r n ,  as determ ined in  advance.
a p ay m en t passes  to the c re d it o f the  di: 
1956, c. 1041 , 70A S ta t. 610.

H i s t o r i c a l  a n d  R c v is io :

Sourco (U. S. Codr) 
32:03 (1st 50 words)
32  :II3 (less 1st 50 words) 
3 2 :158

Revised 
Section 
303 (a)
303 (b)
303 (c)

Sourco (Stntutrs at Largo)
Juno 3, 1910, ch. 134, §§ Ol (loss last 

43 words a f te r  sem icolon', US, 39 Stat. 
200, 207.

E x p la n a to ry  Notes 
In su b sectio n  (n), tho words "tho w hole  

or any p art"  nnd "nay part of" nro 
omitted ns surplusage. T he word  
"Army" is  su b stitu ted  for the words 
"Hegiilnr A r m y ”, since tho Army is tho 
category th a t  participates In tho exer­
cise x, and th o  R egular Army Is n per­
sonnel c a te g o r y  only. Sim ilarly, the 
words "Air F orce"  are used instead of 
tho words “ R egu lar  Air Force".

In sub 
accessary 
"such pi 
accessary 
an cxcri 
substltut 
ticipate I 
or othe 
target r 
fense In- 
cd to it 
coast-def 
for tho 
purpose 
ritory, o

In sub 
of tho 
nn oxen 
substltut 
portion 
parllclpn 
or otlier
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-Ch. 5 T R A I N I N G  . 32 § 503
Inactive duty training, duly (other than full-tim e duty) under th is section ns, 

(vo section 101(2,1) of Title Vi. Veterans' Jlcnollts.
l'ny grades of National Guard personnel on active duty, seo section 232(d) of 

Title 37. i ’ay and Allowances.
Ilanh*. commissioned ollieers on active d u ty , sec sections 3371 nnd 8371 of T itle  10, 

Armed Forces.
Training duty compensation of m em bers of National Guard, oco section 301 

of T itle 37, Fuy and Allowances.

§ 5 0 3 .  Participation in field exercises
(a) Under such regulations as the President may prescribe, the 

Secretary o f the Army and the Secretary of the A ir Force, as the 
case may be, may provide fo r the partic ipa tion of the National Guard 
in encampments, maneuvers, ou tdoor target practice, or other exer­
cises fo r field or coast-defense ins truc tion , independently o f or in 
conjunction w ith  the Army or the A ir  Force, or both.

(b) Amounts necessary fo r the pay, subsistence, transportation, 
and other proper expenses of any part o f the National Guard of a 
State or Te rrito ry , Puerto Rico, the Canal Zone, or the D is tr ic t of 
Columbia partic ipating in an exercise under subsection (a) may be 
set aside from funds allocated to  i t  from appropriations fo r field 
or coast-defense instruction.

(c) Members of the National Guard partic ipa ting in an exercise 
under subsection (a) may, a fte r being mustered, be paid fo r the pe­
riod beginning w ith  the date o f leaving home and ending w ith  the 
date of return, as determined in advance. I f  otherwise correct, such 
a payment passes to the credit o f the disbursing officer. Aug. 10, 
1956, c. 1041, 70A Stat. 610.

H is to r ic a l n u ll  R e v i s io n  N o te s

lie vl.scd
Section Source (C. S. Code)
r.e3 (a) 32:03 (1st SO words)
.70 (b) 32:03 (less 1st 50 words)
503 (o) 32:133

Sourco (Statutes nt Large)
June 3. ltHO. oh. 131, 55 W (loss last  

4.1 words utter semicolon), OS, 39 Stat. 
2<M. 207.

Explanatory Notes 
in subsection tn), the words "die whole 

or any part" ami "any part of" are  
oioiltnl as surplusage. Tin* word 
"Army" Is su list ituted for the words 
"Regular Army", since the Army Is the  
category that participates in' the exer­
cises. and the Regular Army Is a per­
sonnel category only. Similarly, (he 
Words "Air Fore*-" al*e Used io.-lead of 
the words "Regular Air Force",

In subsection (b), tho words "Amounts 
necessary" are substituted for the words 
"such portion of said funds ns may lie 
necessary”. The words "participating In 
an exorcise under subsection (a)"  aro 
substituted for flip words "ns shall par- 
tieipato in such enciimpmi-nts. maneuvers, 
or ollu*r exercises, including outdoor 
target practice, for licit] Olid const-de- 
fonse Instruction", The words "allocat­
ed to It from appropriations for Held or 
const-defense instruction" nre substituted  
for  the words "appropriated for that 
purpose and allocated to any Slate, Ter­
ritory, or the D istrict o f Columbia".

In subsection (c), the words "Members 
o f  tbe National Guard participating in 
an  exercise under subsection (a)" nro 
substitu ted  for tbe words "When nny 
porlion  of the National Guard shall 
participate in encampments, maneuvers, 
o r  other exercises, including outdoor tar-
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get practice, for field or casist-dcfunse "rendezvous", "liotli dales Inclusive", 
Instruction, under the provisions this nnd "making tho same" ure omitted ns 
titlo", Tlic words "duly", "at any time", surplusage.

C ro ss R e fe r e n c e s

Compensation for disablem ent during training, see section 31S of this title.
Compensation for. disablement during trailing when not covered by section 318 of 

this title, see section 31!) of tills title.
Credit for service as members of Army National Guard or Air National Guard of 

members of Army National Guard of United States nr Air National Guard of United 
Stales, see sections 3i;8iJ nnd 8USU of T itle 10, Armed Forces.

Ueatli gratuity, see section 321 of this title.
Death Incident to service under tills section, headstones for unmarked graves, sec 

section 27fia of T itle 21, llosp itn is, Asylum s, nnd Cemeteries.
H ospitalization, when Secretary may require, sec section 320 of this title.
Inactive duty training, duty (other thnn full-tim e duty) under this section as, sec 

section 101(23) of T itle 33, Veterans’ Benefits.
I’ay  grades of Nntlonnl Guard personnel on active duty, see section 232(d) of Title 

37. Pny and Allowances.
Itnuk, commissioned ollieers on active duty, sec sections 3371 and S37I o f T itle  10. 

Armed Forces.

N o te s  o f  D e c is io n s

Generally 1 
Em ployee of state -i 
I.ami grant fares 2 
T raining us service 3

1. Generally
Tlic Secretary of W ar wns authorized 

to provide for participation hy the or­
ganized m ilitia in the encampment, ma­
neuvers, and field instructions of any 
part of the regular army, on request of 
the Governor of the state concerned, and 
the terms of the statute were compiled 
with in tins particular case. Alabama
Great Southern It. Co. v. U. S., 1014, 40
Ct.CI. 522.

2. Land grant fares
Members of National Guard organiza­

tions ordered to encampment for training  
purposes In accordance with former sec­
tions 02 lo lit of this 111It; were not,
while traveling to nnd from camps of
I list ruction, iroops of the Fulled States 
within tho meaning of former Miction 
137ii of T itlo 10, ami were not entitled

to land grant fares. Northern Tac. lly . 
Co. V. U. S., 1020, 01 Ct.CI. 733. See. 
also, Orcgon-W nshiiiglnn It. 1*. .V: Navi­
gation Co. v. U. S., 1023, 00 Ct.CI. 433.

3. Training us service
An enlisted member of the Nntlonnl 

Guard when called for training by Gov­
ernor through order of Adjutant General 
under former section 03 of Ibis titlo  was, 
during bis period of sere!:-" in service 
of the state. I.lud v, Nebraska National 
Guard, 1014. 12 N.\V.2d 032, 144 Neb. 122. 
150 A .L.lt. 1440.

4. Em ployee of stnto
A member of Nebraska Nntlonnl Gunrd. 

during his period of service, wns not an 
"employee" of sta le or any agency cre­
ated by It w ithin meaning of Workmen's 
Compensation Law, Cnmp.Rt.ID2l), 5 43 
100, Comp.SI.102!) nnd Snpp.1011, 5 33-101 
et seq., since member when on duty was 
engaged In performauco of the duty  
which citizen owes to sovereign. I.lnd v. 
Nebraska National Guard, 1011. 12 N.W. 
2d 052, 1-11 Nel). 122, 130 A.L.It. 1410.

§ 5 0 4 .  N a tio n a l G u a rd  schoo ls an d  sm a ll a rm s  co m p e titio n s

(a )  U nder such regu la tions as the P re s id en t may prescribe, tho 
S ecre ta ry  of the A rm y may provide fo r  assem blies of m em bers of 
tlic Arm y N ational G uard—

( 1 ) to a tten d  schools conducted by com m issioned officers of 
the  R egu lar A rm y detailed  by the S ec re ta ry ; or

(2) to partic ipate in  small arms comp
Similarly, the Secretary of the A ir  Force ma 
cf members of the A ir  National Guard—

(1) to attend schools conducted by 
the Regular A ir  Force detailed by the S'

(?' to partic ipate in- small arms comi
lb) Assemblies under subsection (a) fo r 

Ge.ird of a State or Territo ry, Puerto Rico 
I .strict o f Columbia may be held inside oi 
u 10, 1956, c. 1041, 70A Stat. 611.

H is to r ic a l  a m i R e v is io n

n-i lirii
Mfliun Sourco (U. S. Code)
’.-•i ..vt 82:04 (1st seni-ace)

I Pi 32:04 (hiss 1st sentence)

Source (Statutes nt Large)
3. J'JIO, d l. 134, 5 W* (less Inst 

■ • ..ii-ncc); restated May 25, 1020, ch. 
<17. | 2 (less Inst sentence), 41 Stat. 
t : i

E x p l a n a t o r y  N otes  
Ir. suPm-cIIoii (n), the word "members" 

:> *-,!»itinted for the words "ollieers, 
vi.-r.-.nl officers, and enlisted men". Tlic

words "for 
purpose" a

In subse 
lilies under 
ed for thi 
The words 
Guard of 
lllco . the l 
Columbia 
its  bounds 
words "el' 
State, Terr 
to which 
Guard dos. 
belong".

C ross R e fe r e n c e s

f -  pi-iisalton for disablement during training, see f 

i' p.p. iisnlion for disablement during trailing when 
• c l - ,  see section 310 of th is title, 

t'r -Pt for service ns members of Army Natlo .1 G: 
rs of Army National Guard of United States or 

. see sections 3CSli nnd SCSI) of T itle 10. Armed For 
I' iih gratuity, sec section 321 of this tide.
S'-vil, incident to service under this section, hcadst 

»•«'! a 27!>n of T itle 2-1, llospitnis, Asylum s, nnd Comet 
I! -plinllzatloii, when Secretary may require, sec sei 
I--..live duty training, duty (other than full-tim e d 

n : . . .n  IIIIt'23) of T itle 38. Veterans’ Benefits.
I' \ grades of Nntlonul Hoard personnel on active 0 

1'iv and Allowances, 
l : , .k .  coin missioned officers on nctive duty, see s. 

i Armed Forces.

§ 5 0 5 .  A rm y  and A ir  F o rc e  schools

I'm ler such regulations as the President 
th e  n commendation of the governor o f any 
J • Kit'o, or tlie Canal Zone, o r o f the comma 
ticnal Guard o f the D is tric t o f Columbia, tl



T R A I N I N G 32 §505
(2) to partic ipate in small arms competitions.

Similarly, the Secretary o f the A ir  Force may provide fo r assemblies 
of members of the A ir  Nationa l Guard—

(1) to attend schools conducted by commissioned officers o f 
the Regular A ir  Force detailed by the Secretary; or

(2) lo partic ipate in small arms competition.
(b) Assemblies under subsection (a) fo r members of the National 

Guard o f a State or Te rrito ry , Puerto Rico, the Canal Zone, or the 
District o f Columbia may be held inside or outside its boundaries. 
Aug. 10, 1050, c. 10-H, 70A Stat. 011,

H is t o r ic a l  a i l 1 R e v is io n . N o te s

Iti-ilsnl w ords "for tlic purpose" nnd “for that
Srrllun S.mrco (U. S. Co.lo) purpose" are ouiltUd ns surplusage.
• ,;l> 32:04 (1st sentence) j„  subsection (l>), the words “Assem-
Wl ill) 32:04 (less 1st sentence) biles under subsection (n)” are su b stitu t­

ed for the words "such assem blages". 
Source (Statutes nt I.argo) 0‘lic words "for nienibers of the National

June 'I. 11110, eh. 134, § 07 (less last fiunrd of n Stale or Territory, I'uerlu  
ti-alenec); restated May 28, 1D20, eh. Kirn, the Oaunl Zone, or the D istrict of 
117, 5 2 (less last sentence), -14 S lat. Columbia . . . Inside or outside of
074. its boundaries" arc substituted fur the

words "ell her within nr w ithout the
Explanatory N otes S late, Territory, or District o f I'oliiiubla.

in siihscelioli (a), the word "inemhors" In which the meiuliers of I lie National 
Is substituted for the words "ollieers, (,'uard designated to utleud them shall 
warrant ollieers, and enlisted men". T he belong".

C ro ss R e fe r e n c e s

Compensation for disablement during training, see section 31S of this title.
Compensation for disablem ent during trailing when not covered by seel ion 318 of

this liilo. see section 31'.) of this title.
Credit for service as members of Am  y National Guard or Air National Guard of

members of Army Nath ml Guard of United States or Air National Guard of United
Slates, see sections 3'VSil and SOSO of T itle 10, Armed Forces.

Death gratuity, see section 321 of this title.
Death incident to service under th is section, headstones for unmarked graves, see 

s e c t io n  270a of T itle 21, H ospitals, Asylum s, and Cemeteries, 
liospitalianiioii. wliee Secretary may iviiuire. see section 320 of Ibis title.
Inactive ditty training, duty (..titer than full-tim e d u ty) under this section as, see 

section loli2 .il of T itle 3S, Veterans' Ilenelils.
I'ay grades of National Guard personnel on active duty, see section 232(d) a t  T itle  

37. I'ay and Allowances.
13.;d:. commissioned ollieers on active duty, see sections 3571 and S571 of T itle  

In, Armed Forces.

§ 505. Army anil Air Force schools and field exercises
I nrler such regulations as flic President may prescribe and upon 

tlic recommendation o f the governor of any Stale or Te rrito ry , Puer­
to Rico, or tho Canal Zone, or of the commanding general o f the Na­
tional Guard o f the D is tr ic t ol' Columbia, tho Secretary of tho A rm y
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m ay au tho rize  a lim ited  num ber of m em bers of its  A rm y N ational 
G uard to—

(1) a tten d  any  serv ice school except th e  U nited S ta tes Mil­
ita ry  Academy, and  to pu rsue  a re g u la r  course of study  a t  the 
school; o r

(2) be a ttached  to an  o rgan iza tion  of the  b ranch  of the Army 
corresponding  to the  o rganization  of the Arm y N ational Guard 
to  w hich  the m em ber belongs, fo r  ro u tin e  p rac tica l instruction  
a t  o r n e a r an A rm y post d u rin g  field tra in in g  or o th e r outdoor 
exercise.

S im ilarly , th e  S ecre tary  of th e  A ir F o rce  may au thorize  a limited 
num ber of m em bers of the A ir N ational G uard to—

(1) a tten d  a n y  service school except the U nited S ta tes Air 
F o rce  Academy, an d  to p u rsu e  a re g u la r  course of study  a t  the 
school; or

(2) be a ttach ed  to an  organ iza tion  of the  A ir F orce corre­
sponding  to the  o rgan iza tion  of the  A ir  N ational G uard to which 
th e  m em ber belongs, fo r  ro u tin e  p rac tica l in s tru c tio n  a t an  air 
base d u ring  field tra in in g  or o th e r outdoor exercise. Aug. 10, 
195G, c. 1041, 70A S ta t. 611.

H isto rica l  anil R e v is io n  Notes

Ilovlsod
Section
COS

Sourco (D.
C2 :U5

S. Coilo)

Sourco (Statutes at Largo)

June 3. 1010. ch. 234, 5 00 (1st 133 w ords); 
restated Sept. 22, 1922, cli. 423, 5 5 
(1st 129 w o rd s); restated May 28. 
1920, ch. 417, 5 3 (1st 133 w ords), -14 
Stat. 074.

Explanatory Notes 
Tho words "branch of tho Army cor­

responding" aro substituted for the words 
"samo arm, corps, or department”, to 
conform to sections 3003 and 5001 of title

10. In the second sentence, tho word* 
"organization of the Air Force corre­
sponding" nro substituted for the word* 
"sumo arm, corps, or department", sluco 
tho Air Forco Is not organized by stntulo 
Into brunches, arms, corps or depart­
m ents. The word "members" is substi­
tuted for tho words "ollieers, warrant 
ollieers, nnd enlisted men". Tho words 
“service school" are substituted for the 
w ords "mllltury-servleu school of the 
United States". Itefcrenco to tho United 
Slntes A ir Force Academy is  Inserted 
to reflect Its establishm ent by tho Air 
l-’orco Academy Act (03 Stat. 47).

Cross R eferen ce s

Compensation for disablem ent during training, see section 318 of this title.
Compensation for disablem ent during training when not covered by section 313 

of this title, sec seetiou 319 of this title.
Credit for service ns member of Army National Gunrd or Air Nntlonnl Guard of 

members of Army National Gunrd of United S tales or Air National Guard of United 
States, see sections OWsC and htiSO of T itle 10, Armed Forces.

Death gratuity, see section 321 of this title*.
Death Incident t service under this section, headstones for unmarked graves, sc« 

section 279a of T itle 24, H ospitals, A sylum s nnd Cemeteries.
Hospitalization, when Secretary may require, 6co section 320 of this title.

6 0

I

4 . .

f t

I
I

f*
> •
I •
r
‘i

tn e  duty training, duty (oilier than full-tlm o duty) 
»«- . I 1-231 of Titlo 33, VeteraiiB' Benefits.

r u  g r . l s  of Nntlonul Ouurd personnel on active duty. 
P  l i t  at..I Allowances.

_ i n  , ..nunlasloncd ollieers on nclive duty, oco section; 
IV :ccs.

5 0 6 .  A ssig n m e n t a n d  d e ta il  o f incmb: 
o r  R e g u la r  A ir  F o rc e  f o r  ins 

G u a rd
A The P residen t shall assign  fo r  in strw  

.such members of the R egu lar A rm y or 
l« r.e considers necessary.

(10 The S ecre tary  of the  A rm y m ay detail m 
A m y to attend  an encam pm ent, m aneuver, ■ 
i - : J  or coast-defense in stru c tio n  of the  Arm y 
.’arly, the S ecretary  of the A ir F o rce  may c 
fDi'.ilar A ir Force to a tten d  exercises fo r 
instruction of the A ir N ational G uard. Mem 
instruct the m embers of the  N ationa l Guar 
li.rectod by the S ecretary  concerned, o r as reqi 
c r commanding officer of the  N ationa l G uard t 
10. r.Cib, c. 10*11, 70A S tat. 611.

H istorical anil  R e v is io n  N'

Edit'd
l a i i u  Source (U. S. Codo)
VH I I  32:00
H  ib) 32:07

Source (Statutes nt I.argo)
] t ’-» 1910. ch. 134, { 81 (1st sentence

(•! 2 1 par., less 1st 7 w o rd s); added 
4, 1920, ch. 227, BUlicli. I, S 44

J h M-idi-ucu, less 1st 0 w ords); re-
r .it .d  Sept. 22, 1922, eb. 423, 8 4
t \ .eiiiiiiee, loss 1st 0 w ords); rc-

»•»;. d I ell. 28, 1925, cb. 371, 8 3 (0th 
i-M-i.ee, less 1st 0 w ord s);, restated  
; . : . f  i,'., 1933. ch. 87, § 10 (1st sentence

of 2d par., 
100.

June 3, 1910,

E:
In aubscctii 

of tho ltegui 
Air Force" ni 
"ollieers of t) 
listed men of

In  subsecth  
la substitute  
nnd enlisted  
moro”, "infor 
maneuver, or 
plusage.

Cross R cfcrcnocs

Pay grades of National Guard personnel on netlve dut
7. P i) mid Allowances.

§ 5 0 7 .  In s tru c tio n  in  f ir in g ; su p p ly  o

Ammunition fo r  in stru c tio n  in  firing  and f 
te  furnished, in  such am ounts as m ay be pres

61



32 § 331 '
Repealed

"(4) tha t in o rd er lo  insure tha t such  m edical 
personnel will con tinue to  he availab le  lo  the 
N a lio iu l G uard , u  is necessary fo r the Federal 
G overnm ent lo assum e responsibility  for the  pay-

N A T I O N A L  G U A R D 10

m cnl o f  m alp ractice  claim s m ade against such 
personnel arising  u u l o f  actions o r  om issions on 
llic pa ri o f  such  personnel while they are p erfo rm ­
ing ce rta in  (rain ing  exercises."

|§ 33r>. Repealed. Pub.L . US-525, Tille IV, § IU (b)(2)(A ), Oct. 19, 1981, 98 Stat. 
2519]

Section, added P ub.L . 9S-94, T ille  V. lo  s ta tu s  o f  cc r.a in  m em bers perform ing full-tim e
§ 5 U 4 (t'( l) , Sepl. 24, 19S3, 97 S lat. 632, re la ted  du ly . Seo section 101(19) o r  (his tille.

CHAPTER 5—TRAINING

§ 502. Required drills and Held exercises

(n) Under regulations to be prescribed by the Secretary of the Army or the 
Secretary of the Air Force, as the case may be, each company, battery, squadron, 
and detachment of the National Guard, unless excused by the Secretary concerned, 
shall—

(1) assemble for drill and instruction, including indoor target practice, a t least 
•18 times each year; and

(2) participate in training a t  encampments, maneuvers, outdoor ta rge t prac­
tice, or other exercises, a t least 15 days each year.

However, no member of such unit who has served on active duty for one year or 
longer shall he required to participate in such training if the first day of such 
training period falls during the last one hundred and tw enty days of his required 
membership in the National Guard.

(b) An assembly for drill and instruction may consist o f a  single ordered forma­
tion of a company, battery, squadron, or detachment, or, when authorized by the 
Secretary concerned, a series of ordered formations of parts  of those organizations. 
However, . j  have a series of formations credited as an assembly for drill and 
instruction, all parts of the unit m ust be included in the series within 30 consecutive 
days.

[See main volume for text of (c) to (e) J 
•

(f) Under regulations to be prescribed by the Secretary of the Army or Secretary 
o f the Air Force, as the case may be, a member of the National Guard may— 

(II w ithout his consent, bu t with the pay and allowances provided by law; or
(2) with his consent, either with or w ithout pay and allowances; 

he ordered to perform training or o ther duty in addition to tha t prescribed under 
subsection (a). Duty without pay shall be considered for al) purposes as if it were 
duty with pay.

(As amended Oet. 3. 19G4, Pub.L. 88-621, § 1(1), 78 Stat. 999; Dec. 1, 1967, Pub.L. 90-168, § 4,
31 Suit. 526; Nov. 17. 1971, Pub.L. 92-156, Tille III, § 303(b), 85 Stat. 425.)

1971 A m endm ent. Subscc. (a). P ub.L .
‘•'2-156 inverted exception lo  tra in ing  requirem ents 
w here m em ber served nn aelive du ly  fo r one  year 
o r m ore if the tra in ing  period falls d u ring  Iasi one 
hundred  and  Ivvenly days o f  required  m em bership  
in I.a iional G uard .

1967 A m endm ent. Subsec. (b). P ub.L .
M M oS substituted 30 consecutive days fo r seven 
consecutive days o f  the  sam e ca lendar m o n th  as 
‘he time within w inch all parts  o f  the  un it m ust be 
included in a senes o f  form ations in o rd e r  lo  be 
credited as an assembly for d rill and  instruc tion .

• tfe 19M Amendment. Subsec. (0 . P ub.L . 88-621 
.-■Aided subsec. t0 .

Dale nf 1967 A m endm ent. A m end- 
90-168 effective i.n  the  first day 

calendar m onth following the  d a te  o f 
I'ub.L, 90-168, w hich w as approved  

'r e  section 7 o f  Pub.L . 9 0 - lo 8 ,

set o u l as  a  nole u n d e r  section 136 o f  T itle  10, 
A rm ed  Forces.

L egislative H is to ry : F o r  legislative history  nnd 
pu rpose  o f  Pub.L . 88 -621 . see 1964 U .S.Codc 
Cong, and  Adm.Ncvvs, p. 3800. See, also, Pub.L . 
90-168 , 1967 U .S .C odc Cong, nnd Adm.Ncvvs, p. 
2033.

C ross R eferences
R eem ploym ent bcnefils, full-tim e tra in ing  o r 

du ty  perfo rm ed  by m em ber o f  N ational G u ard  
un d er th is  section considered  active du ly  for irain- 
itig. see section 459(g)(5) ar. . (6) o f A ppendix to  
T itle  cp. W ar and N ationa l Defense.

R eem ploym ent benefits, inactive du ty  training 
perfo rm ed  by m em ber o f  N ational G u ard  under 
this .cciion considered  inactive du ly  tra in ing , see 
section  454(g)(5) o f  A ppendix to  T itle 50, W ar 
and N ational D efense.

R esto ra tion  o f  governm ent em ployees lo  previ­
ous position after Iteing o rdered  to  ac tive du ly  or 
to du ly  un d er tins section, see sec tion  3551 of 
T itle 5, G overnm en t O rgan iza tion  und  Employees.

W est's  F edera l P rac tice  M anual 
Federal em ployees—

S latus ns, see § 1995.
Suits against individuals, see § 2002 cl scq. 

Code o f F edera l R egulations 
M edical a tten d an ce  and buria l an d  claim s for 

dam ages, p rocedures governing, see 32 C F R
564.37 ct scq.

P artic ipa tion  in  R eserve tra in ing  p rogram s, cri­
te ria and  requ irem ents for, see 32 C F R  101.1 ct 
scq.

11 N A T I O N A L  G U A R D

§ 503. P artic ipation  in field exercises

C ross R eferences 
R eem ploym ent benefits, fu ll-tim e tra in ing  o r 

du ly  perform ed by m em ber o f  N a tio n a l G uard  
under th is section considered  ae live d u ty  for tra in ­
ing. see section  459(g)(5) and  (6) o r  A ppend ix  to  
T ille  50, W ar and  N ational D efense.

R esto ra tion  o f  governm ent em ployees lo  previ­
o us position after being o rdered  to  ae live  du ty  or 
to  du ty  u n d er Ibis section, see section  3551 o f 
T itle  5, G overnm en t O rgan iza tion  a n d  Em ployees.

W est’s F ederal P rac tice  M anual 
F ederal em ployees—

S tatus as, sec § 1995.
Suits against individuals, see § 2002 cl scq. 

Code o f  F ederal R egulations 
M edical a ttendance  and buria l a n d  claim s for 

dam ages, p rocedures governing, see 32 C F R
564,37 cl seq.

N otes o f  D ecisions 

C onstruction  with o th e r law s '/» 
Em ployees o f  federal governm ent

'/>. C onstruction  with o th e r laws 
F o r  purpose  o f  civil im m unity  fo r liab ility  o f  

na tional guardsm an , there is n o  d is tinc lion  be­
tw een personnel o rdered  lo  ae live d u ly  by the 
governor o r  personnel o rdered  to  d u ly  by the 
ad ju tan t genera l w ith  a p p r a . - '  o f  gov ern o r o r  b) 
federal au tho rity ; ull o f  these s ta tu te s  a re  p art o f

L ib rary  References 

M ilitia «=M4. 
C .J.S. M ilitia Ij I

N ull

I .  M ilita ry  service 

Inactive tra in ing  ‘ 
th e  A rm y N ation: 
G u a rd  com es vvithir. 
2732 o f  T itle  HI so 
G u a rd  m em bers fr 
dam aged w hile on 
th is secrion may be 
T itle  10. I960. 40

the  sam e ac t vvhicl 
giving effect o f  m 
giving m eaning to 
Johnson  v. S late, L 
1977, 564 P.2d 714.

5, Em ployees o f  ft

In  ac tion  for inju. 
a  rope w hile a lienc  
(he N ational G uard  
ing in  tra in ing  und. 
lions an d  in  accord 
S ta te  G overno r air. 
federal service and  t 
exclusive con tro l o ' 
ih e  review were e 
governm ent acting  
m cnt so  as  to  nuthc 
su it against the  fedt 
T o rt C laim s A ct. t 
T itle  28. G ross 
F .Supp. 766.

F act tha t annual 
G u a rd  is funded a 
does not str ip  guari 
p artic ipa ting  in Ira 
ac tually  carried  ou 
u n d er au tho rity  o f 
lionally  and  statut 
gution o f  tra in ing  tl 
C om ., D ept, o f  Mi! 
866, 78 Pa.C m w llh

5 501. N ational Guard schools and small arm s compctit.

(a) Under regulations to be prescribed by the Secretary c 
of the Air Force, as the case may be, members of the

(1) attend schools conducted by the Army or the Ai
(2) conduct or attend schools conducted by the Natii
(3) participate in small arm s competitions.

(b) Activities authorized under subsection (a) for membei 
of a S tate or territory, Puerto Rico, the Canal Zone, or the ! 
be held inside or outside its boundiiries.

(As am e n d e d  Oct. 3 , 1964, P u b .L . 88-621, § 1(2). 76  S la t .  999.1

I9M A m endm ent. I’ub.L. 88-621 substitu ted  and  o f  the  A ir Fi
provisions au tho riz ing  the Secretaries o f  th e  Army provisions au tlm n rt
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.V"’

32 § 504

Restoration o f  governm ent em ployees to  p rev i­
o u s  position .’ flcr being o rdered  III active d u ty  o r 
lo duly under llm  section, see section  3551 o f  
Title 5, G overnm ent O r p n i/a l io i i  and  Em ployees.

West's Fedcrul P rac tice  M anual 
Federal em ployees—

Status as. see § 1995.
Suits against individuals, sec § 200’  et sei|. 

Code o f Federal P ecu la tions 
M edical attendance  and  buria l and  claim s for 

dam ages, p rocedures governing, see 32 C F R  
5ti4.37 et set).

P articipa tion  in Reserve tra in ing  p rogram s, c r i­
te ria and  requirem ents for, see 32 C F R  101.1 ct 
set).

L ib rary  R eferences 

Militia C=!4.
C.J.S. Militia § 19.

N otes o f Decisions

1. M ilita ry  serv ice 

Inactive tra in in g  du ly  perform ed by m i'm beis o f 
tlic A rm y N ational ( iu u rd  and A ir N ational 
G u a rd  com es vviilun I lie lerin “service" in svclion 
2732 o f  T id e  10 so  d ia l claim s o f  A ir N ational 
G u a rd  m em bers for personal p roperty  lost or 
dam aged vvlnlc on train ing  o r o th i r  duly under 
th is section  m ay he settled under section 2732 o f  
T itle  10. I960, 40  C om p G en. 31

§ 503. P a rtic ip a tio n  in  Held e x erc ise s

Cross R eferences 
Reem ploym ent benefits, full-tim e tra in ing  o r 

du ty  perform ed by m em ber o f  N ational G uard  
under tins section considered ac tive d u ty  fo r tra in ­
ing. see section 459(g)(5) and  (ti) o f  A ppend ix  to  
T itle 59, W ar am i N ational Defense.

R estoration o f  governm ent em ployees lo  previ­
ous position a l te r  being o rdered  to  ac tive duty  o r  
to du ty  under tins section, see section 3551 o f 
T ille 5, G overnm ent O rg au i/a lin n  and Em ployees. 

W est's F ederal P rac tice  M an aa l 
Federal em ployees—

Status as. sec $ 1995.
Suits against indiv iduals, see § 2002 cl set|. 

Code o f Federal Regulations 
M edical a ttendance and  buria l and  claim s fur 

dam ages, procedures govern ing , sec 32 C F R
5o4.37 el set].

N otes o f D ecisions 

C onstruction  with o th e r laws Vj 
Em ployees o f  federal governm ent 5

C onstrue ,ion  with o ther Ian s  
F or purpose o f  civil im m unity  for liability o f  

ii.itmu.il guardsm an , the re  is no  d is tinc tion  be­
tw een personnel ordered  to  active d u ly  by the 
eoveruor o r  petsim uel o rd ered  to  duty by the 
a ih u '.jm  general w ith  ap p io sa l o f  governor or by 
ledeial au tho rity , all o f  these s ta tu tes  are  pa rt o f

th e  sam e ac t w hich  m ust be construed  together 
giving cfiect o f  m anifest legislative in ten t anil 
giving m eaning  lo  each provision if possible. 
Johnson  v. S late , tly and T hrough N a t. G u ard , 
1977, 564 P .2d 714, 29 O r.A pp  477.

5. Em ployees o f  federal guvcrm ncnt 

In ac tion  for in ju iics sustained by (ripping over 
a  rope w hile a ttend ing  an open house review  o f  
th e  N ational G u a rd  w here the  unit w as parlie ipat 
ing in tra in ing  u n d e r the  N ational G u a rd  rcpiihi- 
lions and  in acco rdance  vvilh the directive o f  ilic 
S late  G ov ern o r m id the unit was not in iivlive 
federal service an d  Ilic place o f  accident w as u n d er 
exclusive con tro l o f  the unit, persons engaged in 
th e  review w ere not em ployees o f  the  federal 
governm ent ac ting  w ithin scope o f th e ir  em ploy­
m ent vo as to au th o rize  the plaiulifl to  m ain ta in  a 
suil against th e  federa l governm ent under Federal 
T o rt C la im s A ct. sections 1346, 2671 et seq. o f 
Title 28. G ro ss  v. U S ., D .C N .V I W ,  177 
F.Supp. 76o.

Fact tha t ann u a l encam pm ent o f  s ta le  N ational 
G u a rd  is fiunlcd an d  m andated  by federal law 
does no t strip  guardsm an  o f  his state  s ta tu s while 
participating  in tia in ing , in that encam pm ent is 
ac tually  e a rn e d  o u t hy state  m ilitary personnel 
under a u th o rity  o f  the  governor w ho is cnnstilu- 
tioually und  s ta tu to rily  charged vsuli the  ob li­
gation  o f  ir.iitiiiig the  guardsm en. G reenw ood  v. 
Com .. D ept, o l M ilitary  A llans. 198.1. -168 A 2d 
866, 78 Pa.Cm vvllh. 480.

§ oil I. N ational G uard schools ittnl sm all arm s com petitions

(a) Under regulations to In; proscribed by the Secretary of the Army or Secretary 
of the Air Force, as the ease may be, members of the National Guard may— 

111 attend schools conducted hy the Army or tho Air Force, as appropriate: 
(2) conduct, or attend schools conducted by the National Guard; or 
t3i participate in small arm s competitions, 

i hi Activities authorized tinder subsection (a) for members of the National Guard 
of a Stale or territory, Puerto Iiieo, the Canal Zone, or the District of Columbia may 
in*  held inside or outside its boundaries.

t . \ -  a m e n d e d  tv * , il. Ifiiil, Pub I., .’- s  i'-dl. t< R l’I, 7s  Stat. PI':1.!

1964 Ami-ml-m-nt, I '.ib  I . sS o i l  .uPviniilctl 
; 1. 1vi,ins .julh ri/iiig the Secfetlifn  . , I th e  A rm y

.nut o f  the  Ail* I -‘fee  in  is n e  -egulatioi s. tin  
provisions an t lio o / liig  the  I 'le .u leiil lo  ivvuc regie
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la tions, and  provided lha l m em bers o f  ilic N a tio n ­
al G u a rd  m ay conduc t o r  a tten d  schools co n d u c t­
ed  by (lie N ational G u a rd .

Legislative H is to ry : F u r legislative h isto ry  and  
purpose o f  I’ub .l.. 88-621. sec l% 4  U .S.Codc 
C ong, and  A dm .N ew s, p. JSlXJ.

to  du ty  u n d er th is  section, see section 3551 o f  
T itle  5, G overnm en t O rgan iza tion  and Em ployees.

C ross Itcfcrcnecs 
Reem ploym ent benefits, full-tim e tra in in g  o r  

d u ty  perform ed hy m em ber o f  N a tional G u ard  
un d er th is sect nn considered  active du ty  fo r tra in ­
ing, see section 459(g)(5) and  (6) o f  A ppend ix  In 
T itle  50, W ar and  N ational D efense.

R estora tion  o f  governm ent em ployees to  picvi 
o u s  position after being o rdered  to  ae live  du ty  o r

W est’s F ederal P rac tice  M anuel 
Federal em ployees—

S ta tu s  as, see § 1995.
S uits against individuals, see § 3002 et scq. 

Code o f  Federal Regulations 

M edical a ttendance  and  buria l and  claim s for 
dam ages, procedures governing, see 32 C F R
564.37 ct st-q.

L ib rary  References 
M ilitia G =I4.
C .J.S. M ilitia § 19.

§ 505. Army and Air Force schools nnd field exercises

C ro ss  References '

Reem ploym ent benefits, full-tim e tra in ing  o r 
d u ty  perform ed by m em ber o f  N ational G u ard  
u n d e r th is  section considered  active d u ty  fo r tra in ­
ing. see section 459(g)(5) and  (6) o f  A ppendix  lo 
T ille  50, W ar and  N ational Defense.

R esto ra tion  o f  governm ent em ployees to  p rev i­
o u s  position after being o rdered  to  active du ty  or 
to  d u ty  under this section, see section 3551 o f  
T itle  5. G overnm ent O rgan iza tion  and  Em ployees.

Code o f  F ederal R egulations 
M edical a ttendance  and  buria l and  claim s for 

dam ages, p rocedures governing, see 32 C F R  
564.37 e t seq.

W est's  Federal P rac tice  M anual 

Federa l em ployees—
S ta tu s  as, see § 1995.
S u its  against individuals, see § 2002 e t seq.

N otes o f D ecisions 

1. M ilita ry  service 
Inactive tra in ing  du ty  perform ed by m em bers o f  

th e  r»rmy N ational G u a rd  an d  A ir N ational 
G u a rd  com es w ithin the  term  "serv ice"  in section 
2732 o r  T itle  10 so tha t claim s o f  A ir N ational 
G u a rd  m em bers for personal p roperly  lost or 
dam aged w hile on  tra in ing  o r o th e r  du ly  under 
th is  section m ay be settled  under section 2732 o f  
T ille  10. 1960, 40 C om p.G en . 31.

§ 506. Assignment nnd detail o f m em bers o f R egular Army or R egular Air Force 
fo r inslruction  o f N ational Gunrd

C ross References 
R eem ploym ent benefits, full-tim e tra in ing  or 

du ty  perform ed by m em ber o f  N ational G u a rd

under th is section considered  active du ty  for tra in ­
ing, see section 459(g)(5) nnd (6) o f  A ppendix  to 
T itle  50, W ar and  N ational D efense,

C H A P T E R  7— SERVICE, SUPPLY, A N D  P R O C U R E M E N T

bee.
709.

710 .

715.

Technicians: employment, use, sta­
tus.

Accountability for property issuer1 to 
the National Guard.

Property loss; personal injury or 
death: activities under certain sec­
tions of this title.

Sec.
716. Claims for overpayment of pay and 

allowances, and travel and trans­
portation allowances.

1985 A m endm ent. P ub .L . 99-224, § 3(b), Dec. 
.’8, I9S5, 99 Stat. 1742, substitu ted  “ a n d "  for 
'o th e r  th a n "  in  item  716.

1980 A m endm ent. P ub .L . 96-328 . § 1(b)(2), 
\u g .  8, I9S0, 94 S tat. 1027, substitu ted  in item  
'10  "A ccountability  for p roperty  issued to  the  
National G u a rd "  for “ R epo rts  o f  su rvey".

!972 A m endm ent. Pub.L . 92-153 , § 2(2), O ct.
, 1972. 86 S tat. 759, added  item  716.

1968 A m endm ent. P ub.L . 90-486, § 2(2), 
A ug. 13, 1968, 82 S lat. 756, substitu ted  in item  
709 "T echn ic ians: em ploym ent, use, s ta tu s"  for 
"ca re tak e rs  and  c lerk s ."

1960 A m endm ent. Pub.L . 86-740, § 1(2), 
Sept. 13. I960, 74 S tat. 879, added  item  715.

70S. Property and  fiscal officers
(See iiini)i volum e fo r  text o f  (u)J  

<hl Each property and fiscal officer shall—

(1) receipt and account for all funds and property ol 
possession of the National Guard for which he is propel

(2) make returns and reports concerning those fun 
required by the Secretary concerned.

[(3) Redesignated (2) ]
(c) When he ceases to hold tha t assignment, a  properly a 

his sta tus as an officer of the National Guard.

(d) The Secretaries shall prescribe a maximum grade, 
functions and responsibilities of the office, but not above t 
and fiscal officer of the United States for the National 
Territory, Puerto Rico, the Canal Zone, and the District of

(c) The Secretary of the Army and the Secretary of the . 
joint regulations necessary to carry out subsections (aH ‘0-

(f) A property and fiscal officer may intrust money to at 
Guard to make disbursements as his agent. Both the ofi 
intrusted, and the property and disbursing officer intrustini 
pecuniarily responsible for that money to the United State 
subject, for misconduct as an agent, to the liabilities and per 
in like cases for the property and fiscal officer for whom h

[(g) Redesignated (0]

(As amended June 6, 1972, Pub.L. 92-310, Title- II, § 207, SO Suit. 
95-79, Title VIII, § 804(b), 91 Stat 333; Dec. 12, 19S0, Pub.L. 96-515 
2937.)

1980 A m endm ent. Subscc. (b). Pub.L . 
96-513  redesignated fo rm er els. (2) and  (3) as (1) 
and  (2). respectively.

N o tice  and hcari

1977 A m endm ent. Subsec. (d). P ub.L . 95-79, 
§ 804(b)(1), (2), redesignated form er subsec. (e) as 
(J). F o rm er subscc. (d), w hich au tho rized  inspec­
tions at least once a year by Inspecto rs G eneral o f  
the depa rtm en ts  concerned , was struck  ou t.

S tate  governor he 
nom inate , no t appoit 
serve as U n.ted  State 
bu t even if  the re  was

Subscc. (c). P ub.L . 95-79 , 5 861(b)(2), (3). 
redesignated form er subscc. ( f> c s  (c) and . as so 
redesignated substitu ted  " (d )"  for " (e)" . F orm er 
subsec. (e) w as redesignated as (u).

Subsec. (0 . (g). Pub.L . 95-79 , § 861(b)(2). re ­
designated fo rm er subsccs. ( 0  and  (g) as (c) and  
(0 . respectively.

no  pow er in goverr 
ap po in tm en t, o ff ic e r '  
cc r subject to  preside 
ported  rem oval by | 
itself, an d  it d id  not c 
ta ry  regulations impt 
and-hcaring  requiren 
D .C .A rk.1984, 584 F.

3. Ju d ic ia l review

1972 A m endm ent. Subsec. (b)(1). Pub.L . 
92-310  repealed provisions w hich related  to  the 
hand required o f  property  and fiscal ollieers.

Effective D ate o f  1980 A m endm ent. A m end­
m ent by P ub .L . 96-513  effective Dec. 12, 1980, 
see section 701(b)(3) o f  Pub.L . 96-513, set o u t ns 
a nc ie  under section 101 o f  T itle  10, A rm ed 
Forces.

Legislative H is to ry . F or legislative h isto ry  and 
purpose o f  P ub.L  92-310, sec 1972 U .S.Codc 
Cong, and  A dtn .N cw s, p. 2364. See, also, P ub.L . 
95-79, 1977 U .S. C ode Cong, and  A dm .N ew s, p. 
5.17; Pub.L . 96-513, 1980 U .S.Codc Cong, and  
Adm.News, p. 6333.

Judicial review o f  
solv ing  rem oval o f  a 
from  position o f  Unite 
officer w as w arranted  
inoval w ithou t n o tic e : 
applicable m ilitary re 
severe consequences of 
in na tu re  o f  du ty  assig 
cd subjec t from  posit 
Shaw  v. G w atncv, D 
1357.

N otes o f  D ecisions

C onstitutionality  I
Fquitublc re lief 4
Judicial review 3
Notice and hearing  requirem ents 2

4. E qu itab le  relief 

G ran t o f  reinstatem e 
considered "equitab le r 
c r  relief for d istrict co 
th a t national guard  pro 
denied  his right to  prel 
the officer initially at 
w hich w as denied , anc 
quen tly  sought only th 
pay. and  no cum pens; 
G w alncy. D  C .A rk .l9S :
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D at e  of 5 -D AY N O T I C E
IN A C C O R D A N C E  W I T H  U N I F O R M  R U L E  23

W  FURTHER: J U D I C I A R Y
* * F I S C A L  NOTE(S) A T T A C H E D  A .  ** F I N AN C E
IN A C C O R D A N C E  W I T H  AS 24 .08/035 
(see below)

1/30/87 DA T E  T U R N E D  INTO O F F I C E  A 7
Mr. President:

L A B O R  &  C O M M E R C E  C o m m i t te e  c o n s i d e r e d  SB ^3

r e l a t i n g  to in ve s tm en t s b y  fi nancial in s ti t ut i on s. "

an d recommen de d:

[ ] r e p l a c e  w i t h  CS   [] same title

' [•] n e w  title
Q(J a t t a c h e d  a me n dm en t(s) a nd  

[ ] do pass

[ ] do not pass

[ ] no r e c o m m e n d a t i o n

3 1̂ i n d i v i d u a l  r e c o m m e n d a t i o n s  

[ ] fu rt h e r r e f e r r a l  to

[ ] letter of i n t en t  a d o p t e d  and a t t a c h e d

** C om m it pd e  \Y] a t t a c h e d  or [ ] a d o pt e d f i s c a l  note(s)
[AH z e ^  [ ] fi sc al  impact

M E M B E R S  S K I I N G  DO PASS O T H E R  R E C O M M E N D A T I O N S

\ ___________________  / C J U  'A Jo  ,

] C o m m i tt e e Backup A t t a c h e d



SENATE AMENDMENT

B Y ;  Labor & C om m e r c e  Committee

T O :

T O :

On page 2, line 29, f o l l o w i n g  "g o v e r n m e n t , 11 , 

Insert: "with the a p p roval of the t r u s t o r , 11.

(TURN IN O R I G I N A L  A M E N D M E N T  T O  S E N A T E  S E C R E T A R Y ' S  OFFICE.
T H E  A M E N D M E N T  W I L L  BE N U M B E R E D ,  C O P I E D  A N D  D I S T R I B U T E D . )

S E N A T E  B I L L  N O .  93 

H O U S E  B I L L  N O .
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SB 93: "An A c t  r el ating to i n v e s t m en t s  by fin a n c i a l  institu t i o n s . "

. The D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  s u p po r t s  this bill 

if amended in t h e  f o l l o w i n g  manner. Page 2 line 29 after g ov e r n m e n t  

. insert "with approval of the t rustor(s),

Section 1 of the bill allows a t r u s t ee  of a bank to invest in a mutual 

fund ~ . .■* r f  ««••»— • s e c ur i t i e s  w h e n  th e  trust, c

bank grants a u t h o r i t y  for the trustee to invest in goveru.;.unL 

securities. T h i s  p r o v i s io n  expands the t r u s t  p o w e r  beyond that of the 

• t rus t ee  a g r e e m e n t  w i t ho u t  a l l owing th e  t r u s t o r  to m a k e  the d e t e r m i n a t i o n  

. as to w h e t h e r  this i n v e s t m en t  accords w i t h  the trustors' wishes. If the 

bank's t r u s t  c u s t o m e r  gives th e  bank f i d u c i a r y  f r e e d o m  to invest in 

g o v e r nm e n t  s e c u r i ti e s  the t r u s t e e  of the t r u s t  should do j u s t  that. As 

SB 93 is no w  written, if th e  bank c u s t o m e r  did not want g o v e r nm e n t  

• s e c u r i t i e s  in the f o r m  of shares in a mutual f un d  the t rust agreement 

would have to so state. T h er e  are a n u m b e r  of r e a s o n s  w h y  a trustor 

; : m i g h t  c h o o s e  not to have the t r us t e e  invest in mutual funds, one of 

: w hich is that the t r u s t o r  ends up pa y i n g  d o u b l e  fee s  fo r  th e  investment,

■ i-one fo r  the t r u s t e e  a d m i n i s t r a t i o n  c o s t  and a n o t h e r  fo r  mutual fund 

•..-.j:.management fees. ... .

The d e pa r t m e n t  f a v o r s  S e c t i o n  2 of the bill as written. This section 

f a l l o w s  bank m a n a g e m e n t  to invest, as par t  of the bank's i nvestment 

p ortfolio, mutual f unds as long as the mutual f un d  limits its p o r t fo l i o  

to legal investments. This allows a small f i nancial institution the 

ability to have g r e a t e r  use of e x p e r t i s e  rf the mutual f u n d ' s  managers, 

thus, d i v e r s i f y i n g  some m a r k e t  risk.

This bill will have no affect on the p r o g r a m  of r e g u l a t i n g  financial 

:.rinstitutions nor will it have a fiscal impact.

i : v  ! •
j ;

' * l 5 * .. 4

hon y Smith, C o m m i s s i o n e r

DATE : j  I f e s f t
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SB 93: "An Act r e l a t in g  to i n v e s t m en t s  by fin a n c i al  i n s t i t u t i on s . "

The D e pa r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  s u p p o rt s  t his bill 

if amended in the f o l l o w i n g  manner. Page 2 line 29 after g o v er n m e n t  

insert "with approval of th e t r us t o r ( s ) ,  . . .

Section 1 of the bill allows a t r u s t e e  of a bank to inv e s t  in a mutual 

fund m ade up of g o v e r n m e n t  s e cu r i t i e s  wh e n  the t r u s t  c u s t o m e r  of the 

bank grants a u t h o r i t y  for th e  t r u s t e e  inve s t  in g o v e r n m e n t  

•securities. Thi s  p r o v i s i o n  e x p a n d s th e  t r u s t  p o w e r  beyond that of the 

• trustee agr ee m e n t  w i t h o u t  a l l o w i n g  th e  t r u s t o r  to m a k e  t h e  d e t e r m i n a t i o n  

as to w h e t h e r  this i n v e s t m e n t accords wi t h  the trustors' wishes. If the 

bank's trust c u s t o m e r  gives the bank f i d u c i a r y  f r e e d o m  to invest in 

gove r n m en t  s e c u r i t i es  the t r u s t e e  of the t r u s t  s h o u l d  do jus t  that. As 

SB 93 is n o w  written, if t h e bank c u s t o m e r  did not w a n t  g o v e r n m e n t  

. s e curities in the f o r m  of shares in a mutual f u n d  the t r u s t  agr e e me n t  

would have to so state. T h e r e  are a n u m b e r  of r e a s o n s  w h y  a t r u s t o r  

might ch o o s e  not to have the t r u s t e e  invest in mutual funds, one of 

w h i c h  is t hat the t r u s t o r  ends up p a y i n g  d o u b l e  f e e s  f o r  the i nvestment, 

'one for the t r u s t e e  a d m i n i s t r a t i o n  c o s t  and a n o t h e r  fo r  mutual fund 

m a n a g e m e n t  fees. . .. .

The d e pa r t m e n t  fa v o r s  Sect i o n  2 of the bill as w r i tten. This sect i o n  

""'allows bank m a n a g e m e n t  to invest, as par t  of t h e  ba n k ' s  i n ve s t m e n t  

portfolio, mutual fundo as long as t h e  mutual fu n d  limits its p o r t f o l i o  

to legal investments. This allows a small fin an c i a l  i n s ti t u t i o n  the 

ability to have g r e a t e r  use of e x p e r t i s e  of the mutual f u n d ' s  m a n ag e r s ,  

thus, d i v e r s i f y i n g  some m a r k e t  risk.

This bill will have no affect on the p r o g r a m  of r e g u l a t i n g  financial 

institutions nor will it have a fiscal impact.
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Senate. Bill 93 proposes two st atutory amendme nt s 
to Alaska banking laws.

Ame ndment  to AS 06.05.180.

The pro p os e d a me ndment to AS 06 .0 5. 180(10) provides 
that where an Alaska d om i ci l ed  bank or nati on al  bank 
holds assets under a trust agreement, that said asse ts 
can be invested in shares of a "money m a r k e t  mu tu a l fund" 
limited to short term U.S. T reasur y obligations.

Reason for Amendment.

In the course of its exa mi nation  of na t?onal' ba nk s 
and trust departments, the U.S. Office of the Comptr ol le r 
of the Cu rr ency has co nstrued trust in struments that p e r­
mit or re quire inv es tments in U.S. O b ligatio ns  not to 
aut horize  investme nt s in money market funds limited to 
short term U.S. T r e a s u r y  Obligations. The regulations of 
the Office of C o mp t r o l l e r  of the Cur r en c y ap pl i ca b le  to 
f i d u c i ar y ac tiv i ti e s provides that funds hel d by a na ti on a l 
bank, in a f id uc iary capacity, shall be invested in 
a c c o r d a n c e  with the instr ument e s ta bl i s h i n g  the fiduci ar y 
r e la t i o n s h i p  and local law. In making their own i n t e r p r e­
tation of state law, the Office of Co m pt ro ll er of the 
Cur rency has c on s is t e n t l y  rejected contray  views of local 
b an k  counse l and has re qu ired na ti o na l  banks in some 
states to remove their assets from the money mar ket 
mutual funds, with a subseq ue nt  loss to the ba nk  s u n d e r­
lying a c c ou n t of the cost- ef fe ctiveness, conv en i en c e and 
li quidity af f or de d  by the trust. T he  Office of the 
C o mp t ro l le r  of the Currenc y nonethel es s has said that it 
will yield on the issue in the event of ap pr op ri a te  
state leg islation action. The decision of the Of fi ce  of 
the Com ptroller  to yield to cl a ri fy i ng  legislation has 
pr o mp t ed  i nt ro duction  of legislation similar  to the p r o­
posed am e nd me n t to AS 06.05.180(10) in many states.

Similar legi slation has now been ad opt ed by twenty 
(20) states: Alabama, California, Connecticut, Florida,
Georgia, Illinois, Iowa, Kansas, Kentucky, Louisiana, 
Massachusetts, Minnesota, Missouri, N ew  Jersey, New York 
North Carolina, Oklahoma, Ohio, Texas & Virginia.



A m e n d m e n t  to AS 0 6 . 0 5 . 2 7 0 .

The p r o p o s e d  a m e n d m e n t  to A S  0 6 . 0 5 . 2 7 0 ( a ) ( 1 )  f o r­
ma l i z e s  the p o s i t i o n  taken by the D i r e c t o r  of B a n k i n g  for 
the S t ate of A l a s k a  w h i c h  a l l o w s  A l a s k a  d o m i c i l e d  b a n k s  to 
i n v e s t  their own a s s e t s  in m o n e y  m a r k e t  m u t u a l  funds 
w h i c h  a r e  l i m i t e d  to s h o r t  term U.S. T r e a s u r y  O b l i g a t i o n s .

R e a s o n  for A m e n d m e n t ,  Se n a t e  B i l l  93.

1) F o r m a l i z e s  s t a t u t o r y  a m e n d m e n t ,  the p r a c t i c e  
c u r r e n t l y  a u t h o r i z e d  by the S t a t e  of A l a s k a ' s  D i r e c t o r  of 
B a n k i n g  a n d  2) c l a r i f i e s  e x i s t i n g  law.
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