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(3) t h e  f a t h e r  o f  a m i n e r  i f  t h e  f a t h e r ' s  c o n s e n t  i s  n o t  r e q u i r e d  by  AS 2 5 . 2 3 . 0 4 0 ( a ) ( 2 ) ;(4) a p a r e n t  who h a s  r e l i n q u i s h e d  t h e  r i g h t  t o  c o n s e n tu n d e r  AS 2 5 . 2 3 . 1 8 0 ;(5) a p a r e n t  whose p a r e n t a l  r i g h t s  h a v e  b e e n  t e r m i n a t e d  by o r d e r  o f  t h e  c o u r t  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c ) (3) o r  AS 4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;(6) a p a r e n t  j u d i c i a l l y  d e c l a r e d  i n c o m p e t e n t  o r  m e n t a l l y  d e f e c t i v e  i f  t h e  c o u r t  d i s p e n s e s  w i t h  t h e  p a r e n t ' s  c o n s e n t ;(7) a [ANY] p a r e n t  o f  t h e  p e r s o n  t o  be  a d o p t e d ,  i f  t h ep e r s o n  i s  19 o r  more y e a r s  o f  a g e ,  and t h e  c o u r t  d i s p e n s e s  w i t h  t h e  c o n s e n t  o f  t h e  p a r e n t ;(8) a [.ANY] g u a r d i a n  o r  c u s t o d i a n  s p e c i f i e d  i n  AS 2 5 . 2 3 . -  0 4 0 ( a ) ( 3 )  o r  (4) who h a s  f a i l e d  t o  r e s p o n d  i n  w r i t i n g  t o  a r e q u e s t  f o rc o n s e n t  f o r  a p e r i o d  o f  60 d a y s  o r  w ho,  a f t e r  e x a m i n a t i o n  o f  t h eg u a r d i a n ' s  o r  c u s t o d i a n ' s  w r i t t e n  r e a s o n s  f o r  w i t h h o l d i n g  c o n s e n t ,  i s  f o u n d  b y  t h e  c o u r t  t o  b e  w i t h h o l d i n g  c o n s e n t  u n r e a s o n a b l y ;  o r(9) t h e  s p o u s e  o f  t h e  p e r s o n  t o  be  a d o p t e d ,  i f  t h e  r e q u i r e ­m ent o f  c o n s e n t  t o  t h e  a d o p t i o n  i s  w a i v e d  by t h e  c o u r t  b y  r e a s o n  o f  p r o l o n g e d  u n e x p l a i n e d  a b s e n c e ,  u n a v a i l a b i l i t y ,  i n c a p a c i t y ,  o r  c i r c u m ­s t a n c e s  c o n s t i t u t i n g  an u n r e a s o n a b l e  w i t h h o l d i n g  o f  c o n s e n t .I*  S e c .  4 .  AS 2 5 . 2 3 . 1 3 0  i s  amended b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :(d) E x c e p t  a s  p r o v i d e d  i n  (e) o f  t h i s  s e c t i o n ,  a  d e c r e e  t e r ­m i n a t i n g  p a r e n t a l  r i g h t s  on th e  g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  v o i d s  a l l  l e g a l  r e l a t i o n s h i p s  b e t w e e n  t h e  c h i l d  and t h e  b i o l o g i c a l  p a r e n t  so  t h a t  t h e  c h i l d  i s  a s t r a n g e r  t o  t h e  b i o l o g i c a l  p a r e n t  and t o  r e l a t i v e s  o f  t h e  b i o l o g i c a l  p a r e n t  f o r  a l l  p u r p o s e s ,  i n c l u d i n g  i n t e r ­p r e t a t i o n  o f  d o c u m e n t s  e x e c u t e d  b e f o r e  o r  a f t e r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  t h a t  do n o t  i n c l u d e  t h e  c h i l d  by name o r  by a d e s c r i p ­t i o n  n o t  b a s e d  on a p a r e n t a l  or  b l o o d  r e l a t i o n s h i p .
C S S B  3 0 ( Jud) -2-



W O R K  D R A F T W O R K  D R A F T W O R K  D R A F T

(e) I n h e r i t a n c e  r i g h t s  b e t w e e n  a c h i l d  and a b i o l o g i c a l  p a r e n t  a r e  n o t  v o i d e d  by a d e c r e e  t e r m i n a t i n g  p a r e n t a l  r i g h t s  on t h e  g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  u n l e s s  t h e  d e c r e e  s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  t e r m i n a t i o n  o f  i n h e r i t a n c e  r i g h t s .*  S e c .  5 .  AS 2 5 . 2 3 .  140 i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :(c) S u b j e c t  t o  t h e  d i s p o s i t i o n  o f  an a p p e a l ,  one y e a r  a f t e r  a d e c r e e  i s  i s s u e d  t e r m i n a t i n g  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 ) ,  t h e  o r d e r  may n o t  b e  c h a l l e n g e d  on a n y  g r o u n d ,  i n c l u d i n g  f r a u d ,  m i s r e p r e s e n t a t i o n ,  f a i l u r e  t o  g i v e  n o t i c e ,  o r  l a c k  o f  j u r i s d i c t i o n  o f  t h e  p a r t i e s  o r  o f  t h e  s u b j e c t  m a t t e r .*  S e c .  6 .  AS 2 5 . 2 3 . 1 5 0 ( b )  i s  amended t o  r e a d :
/ •*(b) The p a p e r s  and r e c o r d s  r e l a t i n g  t o  an a d o p t i o n  o r  a t e r m i n a ­t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  t h a t  a r e  a p a r t  o f  t h e  p e r m a n e n t  r e c o r d  o f  a c o u r t  a r e  s u b j e c t  t o  i n s p e c t i o n  o n l y  upon c o n s e n t  o f  t h e  c o u r t .  The p a p e r s  and r e c o r d s  r e l a t i n g  t o  an a d o p t i o n  o r  a t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  on f i l e  w i t h  t h e  d e p a r t m e n t ,  an a g e n c y ,  o r  an  i n d i v i d u a l  a r e  s u b j e c t  t o  i n ­s p e c t i o n  o n l y  w i t h  c o n s e n t  o f  a l l  i n t e r e s t e d  p e r s o n s  o r  by  o r d e r  o f  a c o u r t  f o r  g o o d  c a u s e  show n. E x c e p t  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  a d o p ­t i o n  r e c o r d s  o f  t h e  B u r e a u  o f  V i t a l  S t a t i s t i c s  a r e  s u b j e c t  t o  i n -Is p e c t i o n  u n d e r  t h e  p r o v i s i o n s  o f  AS 1 8 . 5 0 .*  S e c .  7 .  AS 2 5 . 2 3 . 1 5 0 ( c )  i s  amended t o  r e a d :( c)  E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  l a w ,  o r  a s  a u t h o r i z e d  i n  w r i t i n g  by t h e  a d o p t e d  c h i l d ,  i f  14 o r  more y e a r s  o f  a g e ,  o r  by  t h ea d o p t i v e  p a r e n t ,  o r  upon o r d e r  o f  t h e  c o u r t  f o r  g ood c a u s e  shown, ap e r s o n  may n o t  d i s c l o s e  t h e  i d e n t i t y  o r  a d d r e s s  o f  [EITHER] an a d o p ­t i v e  p a r e n t ^  [OR] an a d o p t e d  c h i l d , o r  a p a r t y  t o  a p r o c e e d i n g  f o r  th e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . -  1 8 0 ( c ) ( 3 ) .
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*  S e c .  8 .  AS 2 5 . 2 3 . 1 5 0 ( d )  i s  amended t o  r e a d :(d) The c o u r t  may o r d e r  t h e  d i s c l o s u r e  o f  a  n a t u r a l  p a r e n t ' si d e n t i t y  o r  a d d r e s s  o n l y  i f(1) t h e  c o u r t  mak es  an  . x p r e s s  f i n d i n g  t h a t  t h e  d i s c l o s u r ei s  r e q u i r e d  b e c a u s e  o f  a m e d i c a l  n e c e s s i t y  o r  o t h e r  e x t r a o r d i n a r yc i r c u m s t a n c e ;  and(2) t h e  n a t u r a l  p a r e n t  u n l e s s  t h e  p a r e n t ' s  p a r e n t a l  r i g h t s  h a v e  b e e n  t e r m i n a t e d  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  , t h e  [ADOPTED] c h i l d ,  and t h e  a d o p t i v e  p a r e n t s  a r e  a f f o r d e d  p r o p e r  n o t i c e  and a h e a r i n g ;  t h e  c o u r t  may w a i v e  t h e  h e a r i n g  an d  n o t i c e  r e q u i r e m e n t  i f  i t  f i n d s  t h e r e  i s  a m e d i c a l  n e c e s s i t y  t h a t  p o s e s  an i m m e d i a t e  r i s k  t o  l i f e .*  S e c .  9 .  AS 2 5 . 2 3 . 1 7 0  i s  amended t o  r e a d :S e c .  2 5 . 2 3 . 1 7 0 .  A P P L IC A T IO N S  FOR BIRTH C E R T I F I C A T E S .  W i t h i n  30 d a y s  a f t e r  an a d o p t i o n  d e c r e e  b e c o m e s  f i n a l ,  t h e  c l e r k  o f  t h e  c o u r t  s h a l l ,  i f  r e q u e s t e d  by  t h e  a d o p t i v e  p a r e n t s ,  p r e p a r e  an  a p p l i c a t i o n  f o r  a b i r t h  c e r t i f i c a t e  i n  t h e  name o f  t h e  a d o p t e d  p e r s o n . Upon i s s u i n g  a d e c r e e  t e r m i n a t i n g  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  t h e  c o u r t  may o r d e r  t h e  p r e p a r a t i o n  o f  an a p p l i c a ­t i o n  f o r  a b i r t h  c e r t i f i c a t e  i n  t h e  name o f  t h e  c h i l d  w i t h o u t  r e f e r -fe n c e  t o  t h e  p a r e n t  whose  p a r e n t a l  r i g h t s  h a v e  b e e n  t e r m i n a t e d .  The c l e r k  o f  t h e  c o u r t  s h a l l  [AND] f o r w a r d  t h e  a p p l i c a t i o n(1) f o r  a p e r s o n  b o r n  i n  t h e  U n i t e d  S t a t e s ,  t o  t h e  a p p r o ­p r i a t e  v i t a l  s t a t i s t i c s  o f f i c e  o f  t h e  p l a c e ,  i f  know n , where th e  a d o p t e d  p e r s o n  was b o r n  and a c o p y  o f  t h e  d e c r e e  t o  t h e  d e p a r t m e n t  f o r  s t a t i s t i c a l  p u r p o s e s ;  and(2) f o r  a p e r s o n  b o r n  o u t s i d e  t h e  U n i t e d  S t a t e s  t o  t h e  s t a t e  r e g i s t r a r  o f  v i t a l  s t a t i s t i c s .*  S e c .  10. AS 2 5 . 2 3 . 1 8 0 ( c )  i s  amended t o  r e a d :CSSB 3 0 ( J u d )  - A -
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(c) The r e l a t i o n s h i p  o f  p a r e n t  and c h i l d  may b e  t e r m i n a t e d  by  a c o u r t  o r d e r  i s s u e d  i n  c o n n e c t i o n  w i t h  a [AN ADOPTION] p r o c e e d i n g  u n d e r  t h i s  c h a p t e r  o r  a p r o c e e d i n g  u n d e r  AS 4 7 . 1 0 :(1) on t h e  g r o u n d s  s p e c i f i e d  i n  AS 4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;  [OR](2) on t h e  g r o u n d s  t h a t  a p a r e n t  who d o e s  n o t  h a v e  c u s t o d y  i s  u n r e a s o n a b l y  w i t h h o l d i n g  c o n s e n t  t o  a d o p t i o n ,  c o n t r a r y  t o  t h e  b e s t  i n t e r e s t  o f  t h e  m i n o r  c h i l d ; o r(3) on g r o u n d s  t h a t  t h e  c h i l d  was c o n c e i v e d  b y  an  a c tc o n s t i t u t i n g  s e x u a l  a s s a u l t ,  s e x u a l  a b u s e  o f  a m i n o r ,  o r  i n c e s t  u n d e rt h e  la w s  o f  t h i s  s t a t e  o r  a c o m p a r a b l e  o f f e n s e  u n d e r  t h e  l a w s  o f  t h es t a t e  w h ere t h e  a c t  o c c u r r e d  and t h a t  t e r m i n a t i o n  o f  t h e  p a r e n t a l/ * r i g h t s  o f  t h e  b i o l o g i c a l  p a r e n t  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .*  S e c .  11. AS 2 5 . 2 3 . 1 8 0 ( e )  i s  amended t o  r e a d :(e) A p e t i t i o n  f o r  t e r m i n a t i o n  o f  t h e  r e l a t i o n s h i p  o f  p a r e n t  andc h i l d  made i n  c o n n e c t i o n  w i t h  an a d o p t i o n  p r o c e e o i n g  o r  i n  an i n d e ­p e n d e n t  p r o c e e d i n g  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  ( c ) ( 3 )  o f  t h i s  s e c t i o n  may b e  made b y(1) e i t h e r  p a r e n t  i f  t e r m i n a t i o n  o f  t h e  r e l a t i o n s h i p  i ss o u g h t  w i t h  r e s p e c t  t o  t h e  o t h e r  p a r e n t ;(2) t h e  p e t i t i o n e r  f o r  a d o p t i o n ,  t h e  g u a r d i a n  o f  t h e  p e r -Is e n ,  t h e  l e g a l  c u s t o d i a n  o f  t h e  c h i l d ,  o r  t h e  i n d i v i d u a l  s t a n d i n g  i n  p a r e n t a l  r e l a t i o n s h i p  t o  t h e  c h i l d ;(3) an a g e n c y ;  o r(4) a n o t h e r  [ANY OTHER] p e r s o n  h a v i n g  a l e g i t i m a t e  i n t e r e s t  i n  t h e  m a t t e r .*  S e c .  12. AS 2 5 . 2 3 . 1 8 0 ( g )  i s  amended t o  r e a d :(g) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  (b) o f  t h i s  s e c t i o n ,  ar e l i n q u i s h m e n t  o f  p a r e n t a l  r i g h t s  w i t h  r e s p e c t  t o  a c h i l d ,  e x e c u t e d  u n d e r  t h i s  s e c t i o n ,  may be w it h d r a w n  by t h e  p a r e n t ,  and a d e c r e e  o f  a- 5 -  CSSB 3 0 ( J u d )
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c o u r t  t e r m i n a t i n g  t h e  p a r e n t  and c h i l d  r e l a t i o n s h i p  on g r o u n d s  s e t  o u t  i n  ( c ) ( 1 )  and (2) o f  [UNDER] t h i s  s e c t i o n  may b e  v a c a t e d  b y  t h e  c o u r t  upon m o t i o n  o f  t h e  p a r e n t ,  i f  t h e  c h i l d  i s  n o t  on p l a c e m e n t  f o r  a d o p ­t i o n  and t h e  p e r s o n  h a v i n g  c u s t o d y  o f  t h e  c h i l d  c o n s e n t s  i n  w r i t i n g  t o  t h e  w i t h d r a w a l  o r  v a c a t i o n  o f  t h e  d e c r e e .*  S e c .  13. AS 2 5 . 2 3 . ' 8 0  i s  amended by a d d i n g  new s u b s e c t i o n s  t o  r e a d :(h) The r e s p o n d e n t  t o  a p e t i t i o n  f i l e d  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  ( c ) ( 3 )  o f  t h i s  s e c t i o n  i s  e n t i ­t l e d  t o  r e p r e s e n t a t i o n  i n  t h e  p r o c e e d i n g s  b y  an a t t o r n e y .  I f  t h e  r e s p o n d e n t  i s  f i n a n c i a l l y  u n a b l e  t o  e m p l o y  an a t t o r n e y ,  t h e  c o u r t  s h a l l  a p p o i n t  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y  t o  r e p r e s e n t  t h e  r e s p o n ­d e n t  i n  t h e  p r o c e e d i n g s .( i )  P r o c e e d i n g s  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on t h e  g r o u n d s  s e t  o u t  i n  ( c ) ( 3 )  o f  t h i s  s e c t i o n  do n o t  a f f e c t  t h e  r i g h t s  o f  a v i c t i m  o f  s e x u a l  a b u s e  o f  a m i n o r  o r  i n c e s t  t o  o b t a i n  l e g a l  and e q u i t a b l e  c i v i l  r e m e d i e s  f o r  a l l  i n j u r i e s  and dam ag es  a r i s i n g  o u t  o f  t h e  p e r p e t r a t o r ' s  c o n d u c t .*  S e c .  14. AS 2 5 . 2 3 . 2 4 0 ( 5 )  i s  amended t o  r e a d :(5) " c o u r t "  means t h e  s u p e r i o r  c o u r t  o f  t h i s  s t a t e ,  a n d ,when t h e  c o n t e x t  r e q u i r e s ,  t h e  c o u r t  o f  a n o t h e r  [ANY OTHER] s t a t e  empowered t o  g r a n t  p e t i t i o n s  f o r  a d o p t i o n  o r  t o  t e r m i n a t e  p a r e n t a l  r i g h t s ;*  S e c .  15.  AS 2 5 . 2 3 . 2 4 0  i s  amended b y  a d d i n g  new p a r a g r a p h s  t o  r e a d :(10) " i n c e s t "  means a s e x u a l  o f f e n s e  d e f i n e d  i n  AS 1 1 . 4 1 . -450; (11) " s e x u a l  a b u s e  o f  a m i n o r "  means a s e x u a l  o f f e n s e  d e ­f i n e d  i n  AS 11. <*1. 434,  1 1 . 4 1 . 4 3 6 ,  1 1. 41 . 4 3 8 ,  o r  1 1 . 4 1 . 4 4 0 ;(12) " s e x u a l  a s s a u l t "  means a s e x u a l  o f f e n s e  d e f i n e d  i nAS 1 1 . 4 1 . 4 1 0  o r  1 1 . 4 1 . 4 2 0 .
C S S B  3 0 ( Jud) -6-
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*  S e c .  16.  AS 4 4 . 2 1 . 4 1 0 ( a )  i s  amended t o  r e a d :(a) The o f f i c e  o f  p u b l i c  a d v o c a c y  s h a l l(1) p e r f o r m  t h e  d u t i e s  o f  t h e  p u b l i c  g u a r d i a n  u n d e r  AS 1 3 . -  2 6 . 3 6 0  -  1 3 . 2 6 . 4 1 0 ;(2) p r o v i d e  v i s i t o r s  a n d  e x p e r t s  i n  g u a r d i a n s h i p  p r o c e e d ­i n g s  u n d e r  AS 1 3 . 2 6 . 1 3 1 ;(3) p r o v i d e  g u a r d i a n  ao l i t e m  s e r v i c e s  t o  c h i l d r e n  i n  c h i l d  p r o t e c t i o n  a c t i o n s  u n d e r  AS 4 7 . 1 7 . 0 3 0 ( e )  and t o  w a r d s  and r e s p o n d e n t s  i n  g u a r d i a n s h i p  p r o c e e d i n g s  who w i l l  s u f f e r  f i n a n c i a l  h a r d s h i p  o r  be come d e p e n d e n t  upon a g o v e r n m e n t  a g e n c y  o r  a p r i v a t e  p e r s o n  o r  a g e n c y  i f  t h e  s e r v i c e s  a r e  n o t  p r o v i d e d  a t  s t a t e  e x p e n s e  u n d e r  AS 1 3 . -  2 6 . 1 1 2 ; (4) p r o v i d e  l e g a l  r e p r e s e n t a t i o n  i n  g u a r d i a n s h i p  p r o c e e d ­i n g s  t o  r e s p o n d e n t s  who a r e  f i n a n c i a l l y  u n a b l e  t o  e m p lo y  a t t o r n e y s  u n d e r  AS 1 3 . 2 6 . 1 0 6 ( b ) ,  t o  i n d i g e n t  p a r t i e s  i n  c a s e s  i n v o l v i n g  c h i l d  c u s t o d y  i n  w h i c h  t h e  o p p o s i n g  p a r t y  i s  r e p r e s e n t e d  by c o u n s e l  p r o v i d e d  b y  a p u b l i c  a g e n c y ,  [AND] t o  i n d i g e n t  p a r e n t s  o r  g u a r d i a n s  o f  a m i n o r  r e s p o n d e n t  i n  a commitment p r o c e e d i n g  c o n c e r n i n g  t h e  m i n o r  u n d e r  AS 4 7 . 3 0 . 7 7 5 , and t o  i n d i g e n t  r e s p o n d e n t s  i n  c a s e s  i n v o l v i n g  t h e  t e r m i n a ­t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 ) ;(5) p r o v i d e  l e g a l  r e p r e s e n t a t i o n  and g u a r d i a n  ad l i t e m  s e r v i c e s  u n d e r  AS 2 5 . 2 4 . 3 1 0 ;  i n  c a s e s  a r i s i n g  u n d e r  t h e  U n i f o r m  I n t e r ­s t a t e  C om pact  on J u v e n i l e s  (AS 4 7 . 1 5 ) ;  i n  c a s e s  i n v o l v i n g  p e t i t i o n s  t o  a d o p t  a m i n o r  u n d e r  AS 2 5 . 2 3 . 1 2 5 ( b )  o r  p e t i t i o n s  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 ) ; i n  c a s e s  i n v o l v i n g  p e t i t i o n s  t o  remove t h e  d i s a b i l i t i e s  o f  a m i n o r  u n d e r  AS 0 9 . 5 5 . 5 9 0 ;  i n  c h i l d r e n ' s  p r o c e e d i n g s  u n d e r  AS 4 7 . 1 0 . 0 5 0 ( a ) ;  and i n  c a s e s  i n v o l v i n g  i n d i g e n t  p e r s o n s  who a r e  e n t i t l e d  t o  r e p r e s e n t a t i o n  u n d e r  AS 1 8 . 8 5 . 1 0 0  and who c a n n o t  be  r e p r e s e n t e d  by  t h e  p u b l i c- 7 -  CSSB 3 0 ( J u d )
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d e f e n d e r  a g e n c y  b e c a u s e  o f  a c o n f l i c t  o f  i n t e r e s t s .*  S e c .  17.  AS 4 7 . 1 0 . 0 1 0 ( a )  i s  amended t o  r e a d :(a) P r o c e e d i n g s  r e l a t i n g  t o  a m i n o r  u n d e r  18 y e a r s  o f  a g e  r e s i d ­i n g  o r  f o u n d  i n  t h e  s t a t e  a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a so t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  when t h e  c o u r t  f i n d s  t h e  m i n o r(1) t o  b e  a d e l i n q u e n t  m i n o r  a s  a r e s u l t  o f  v i o l a t i n g  ac r i m i n a l  law  o f  t h e  s t a t e  o r  a m u n i c i p a l i t y  o f  t h e  s t a t e ;  o r(2) t o  b e  a c h i l d  i n  n e e d  o f  a i d  a s  a r e s u l t  o f(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  home o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e ,  o r  h a v i n g  no p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ^  o r  r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e ,  i n c l u d ­i n g  p h y s i c a l  ab an d o n m en t  by( i )  b o t h  p a r e n t s ,( i i )  t h e  s u r v i v i n g  p a r e n t ,  o r( i i i )  one p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  r i g h t s  andr e s p o n s i b i l i t i e s  h a v e  b e e n  t e r m i n a t e d  u n d e r  AS 2 5 . 2 3 . 180( c)  o r  AS 4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d ;(B) t h e  c h i l d  b e i n g  i n  n e e d  o f  m e d i c a l  t r e a t m e n t  t o  c u r e ,  a l l e v i a t e ,  o r  p r e v e n t  s u b s t a n t i a l  p h y s i c a l  h a r m ,  o r  i n  n e e do f  t r e a t m e n t  f o r  m e n t a l  harm a s  e v i d e n c e d  b y  f a i l u r e  t o  t h r i v e ,Is e v e r e  a n x i e t y ,  d e p r e s s i o n ,  w i t h d r a w a l ,  o r  u n t o w a r d  a g g r e s s i v e  b e h a v i o r  o r  h o s t i l i t y  t o w a r d  o t h e r s ,  and t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  f a i l e d  t o  p r o v i d e  t h e  t r e a t ­me n t ; (C) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  harm o r  i f  t h e r e  i s  an im m in e n t  and s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  s u c h  harm a s  a r e s u l t  o f  t h e  a c t i o n s  done by o r  c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n  o r  t h e  f a i l u r e  o f  t h e  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n  a d e q u a t e l yCSSB 3 0 ( J u d )  - 8 -
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t o  s u p e r v i s e  t h e  c h i l d ;(D) t h e  c h i l d  h a v i n g  b e e n ,  o r  b e i n g  i n  im m in e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  b e i n g ,  s e x u a l l y  a b u s e d  e i t h e r  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n ,  o r  a s  a  r e s u l t  o f  c o n d i ­t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n ,  o r  b y  t h e  f a i l u r e  o f  t h e  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n  a d e q u a t e l y  t o  s u p e r v i s e  t h e  c h i l d ;(E) t h e  c h i l d  c o m m i t t i n g  d e l i n q u e n t  a c t s  a s  a  r e s u l t  o f  p r e s s u r e ,  g u i d a n c e ,  o r  a p p r o v a l  f r o m  t h e  c h i l d ' s  p a r e n t s ,  g u a r d i a n ^  o r  c u s t o d i a n ;(F )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  a b u s e  o r  n e g l e c t  a s  a  r e s u l t  o f  c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ^  o r  c u s t o d i a n .

■9- C S S B  3 0 (Jud)
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F IS C A L  IM P AC T : N O N E  □  F IS C A L  N O T E  A T T A C H E D

B A C K G R O U N D /L E G IS L A T IV E  IN T E N T

In order to  p ro te c t  the c h i ld  conceived  as the r e s u l t  o f  sexual abuse o f  a 
minor or o f  in c e s t ,  the court may term in te  the  paren ta l r ig h ts  o f  the p erpe tra to r  
to  the c h i ld  when the term ina t ion  is  in the bes t  in t e r e s ts  o f  the c h i ld .

A N A L Y S IS  O F  B ILL/PRO G RAM  E F F E C T S

The Department o f  Health  and Soc ia l  S e rv ices  supports the  o b je c t iv e s  o f  SB 30. 
Th is  b i l l  would a l low  term ina t ion  o f  the parenta l r ig h ts  o f  a b io lo g ic a l  parent 
who conceives a c h i ld  as a r e s u l t  o f  sexual abuse o f  a minor or in c e s t .  The 
department b e l ie v e s  th is  o b je c t i v e  can be b e t t e r  accomplished, however, by 
amendments to  AS 25.23, which r e la te s  to adoptions . Th is  is  p re fe rab le  to  
amending AS 47.17, which r e la te s  p r im a r i ly  to  c h i ld  abuse and neg lec t  
rep o r t in g .

A M E N D M E N T S  P R O P O SED

Please see a ttached  memo from Alaska Legal S e rv ic es  a t to rn e y  Andrew Harrington 
to  Randall Burns, Spec ia l A s s i s t a n t ,  Department o f  Hea lth  and Soc ia l S e rv ic es .

01-009 (Rev. 12.113)

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.



To: Randall Burns 
From: Andy Harrington 
Re: SB 30
Dated: 3/11/87 Ned

In response to your request, I am sending along suggestions 
for how the substance of SB 30 can be accomplished by amending 
existing statutes rather than creating a separate chapter of 
statutes.

This focuses on AS 25.23.180, which already contains several 
of the provisions regarding termination of parental rights. This 
is contained in the adoption chapter.

There are two substantive matters I'd like to bring to your 
attention: first, inserting the the private cause of action into 
AS 25.23.180 will make it possible for a private individual to 
terminate parental rights based on the child sexual abuse/incest 
ground; it will enable a private individual to terminate another's 
parental rights if that private individual can make the same 
showings the State makes in terminating parental rights in child- 
in-need cases. (It may be that private individuals can already do 
so;- as far as I know, the State Supreme Court hasn't ruled on 
that.)

Second, I noted that, in the draft of the bill I received, 
parental rights can be terminated based on violations of Sexual 
Abuse of a Child in the First, Second, and Fourth Degrees, but not 
in the Third (AS 11.41.434, 11.41.436, 11.41.440, but not 
11.41.438). I assume this was an oversight. Sexual Abuse of a 
Minor in the Fourth Degree is an A Misdemeanor, committed by 
offenders under sixteen against children at least three years 
younger; Sexual Abuse of a Minor in the Third Degree is a C 
felony, committed by offenders over sixteen against children at 
least three years younger. I'm assuming the bill was meant to 
include SAM 3d and exclude SAM 4th, and have drafted my suggestion 
accordi ngly.

I've tried to underline new material and bracket old material 
being eliminated, but I don't guarantee the accuracy of that.

After the proposed changes, I've listed the sections of the 
current bill and how that provision is incorporated.



(a) Proceedings for adoption shall be brougl.t in the superior 

court for the district in which, at the time of filing or granting 

the petition, the petitioner or the person to be adopted resides 

or is in military service, or in which the agency having the care, 

custody or control of the minor is located. Proceedings for non- 

adoptive termination of parental rights shaJ1 be brought in the

superior court in which the minor child resides.

(b) [same as original] ! * ’•

(c) For jurisdictional purposes. a proceeding under this 

chapter is a child custudy proceeding subject to the Uniform Child 

Custody Jurisdiction Act. AS 25.30.020.

AS 25.23.050: Persons as to whom consent and notice not required.

(a) Consent to adoption is not required of

(1) [same as original]

(2) [same as original]

(3) [same as original]

(4) [same as original]

(5) a parent whose parental rights have been terminated by 

order of the court under AS 47.10.080(c)(3) or under AS 25.23.180:

(6) [same as original]

(7) [same as original]

(8) [same as original]

(9) [same as original]

(b) [same as original]

A S  2 5 . 2 3 . 0 3 0 :  J u r i s d i c t i o n  and ve nu e.



(a) [same as original]

(b) [same as original]

(c) Subject to the disposition of an appeal. upon the

expiration of one year after a decree of non-adootive termination 

of parental rights is issued, the order may not be challenged on

any ground, including fraud, misrepresentation, failure to give

notice, or lack of jurisdiction of the parties or of the subject 

mat ter. • * '

AS 25.23.150: Confidential nature of hearings and records in

adoption and non-adoptiue termination proceedings.

(a) [same as original]

(b) All papers and records pertaining to [an adoption] 

proceedings under this chapter that are a part of the permanent 

record of a court of are subject to inspection only upon consent 

of the court. The papers and records relating to [an adoption] 

such proceedings on file with the department, an agency, or an 

individual are subject to inspection only with consent of all 

interested persons or by order of a court for good cause shown. 

Except as provided in this section, adoption records of the Bureau 

of Vital Statistics are subject to inspection under the provisios 

of AS 18.50.

(c) Except as authorized by law, or as authorized in writing 

by the adopted child, if 14 or more years of age, or by the 

adoptive parent, or upon order of the court for good cause shown, 

a person may not disclose the identity or address of [either] an

A S  2 5 . 2 3 . 1 4 0 :  A p p e a l  and  V a l i d a t i o n  of [A do pt io n]  D e c r e e



adoptive parent or an adopted child or any party to an adoption or 

non-adoptive termination case.

(d) The court may order the disclosure of a natural parent's 

identity or address only if

(1) the court makes an express finding that the disclosure

is required because of a medical necessity or other extraordinary

circumstance; and

(2) the natural parent, the [adopted] child, the child's

other natural parent (unless :that parent's rights have been

termi nated), and the adoptive parents are afforded proper notice 

and a hearing; the court may waive the hearing and notice 

requirement if it finds there is a medical necessity that poses an

immediate risk to life.

AS 25.23.170: Applications for birth certificates.

Within 30 days after an adoption decree becomes final, the

clerk of court shall, if requested by the adoptive parents, 

prepare an application for a birth certificate in the name of the 

adopted person. Upon a non-adoptive termination of parental 

rights under section 180 of this chapter, the court may order the

preparation of an application for a birth certificate in the name

of the child without reference to the parent whose rights have 

been terminated. Such applications shall be forwarded

(1) [same as original]

(2) [same as original]



AS 25.23.180: Relinquishment and termination of parent and child

relat i onshi ps.

(a) [same as original]

(b) [sr~.<? as original]

(c) The relationship of parent a child may be terminated by a 

court order issued in connection with an adoption proceeding under 

this chapter. an independent proceeding under this section, or a 

proceeding under AS 47.10 on any of the following grounds:

(1) on the grounds specified in- AS 47.10.080(c)(3);

(2) on the grounds that a parent who does not have custody is 

withholding consent to adoption, contrary to the best interests of 

the minor child; or

(3) on the grounds that (a) the child was conceived by an act 

constituting sexual abuse of a minor or incest under the laws of 

this state, or bv a comparable offense under the laws of the

jurisdiction where the act occurred: and (b) termination of the

parental rights of the biological parent is in the best interests 

of the child.

(d) An order terminating parental rights issued bv a court of 

competent jurisdiction in this or any other state voids all legal 

relationships between the child and the biological parent so that 

the child is a stranger to the biological parent, and to the

relatives of the biological parent, for all purposes including but

not limited to. inheritance. unless the decree specifically 

provides for continuation of inheritance rights; and including the 

interpretation or construction of documents. statutes. and 

instruments, whether executed before or after the termination is



decreed, which do not expressly include the person bv name or bv 

some designation not based on a parent a~ d child or blood 

relationship; and including dispensing with the required

(1) consent by that parent to an adoption of that child; ar.d

(2) notice of a proceeding to that parent unless otherwise 

required by this section.

(e) A petition for termination of the relationship of parent 

and child, whether or not made in connection with an adoption 

proceeding, may be made by ; * f

(1) either parent if termination of the relationship is 

sought with respect to the other parent;

(2) the petitioner for adoption, the guardian of the person, 

the legal custodian of the child, or the individual standing in 

parental relationship to the child;

(3) an agency; or

(4) any other person having a legitimate interest in the 

mat ter.

(f) [same as original]

(g) [same as original]

(h) Proceedings under this section are to be governed, where 

applicable, by the provision of the Indian Child Welfare Act. 25 

U.S.C. 1901 et seo.

(i) The respondent to a petition filed for adoption or non- 

adoptive termination of parental rights is entitled to

representation bv an attorney in the proceedings. If the

respondent is financially unable to employ an attorney, the court 

shall appoint the Office of Public Advocacy to represent the 

responden t.



(i) Proceedings under this section do not affect the right of 

a victim of sexual abuse or incest to obtain legal and equitable 

civil remedies for all injuries and damages arising out of the 

perpetrato 's conduct.

AS 25.23.240 Definitions.

In this chapter, unless the context otherwise requires,

(1) [same as original]

(2) [same as original] ? * !

(3) [same as original]

(4) [same as original]

(5) "court" means the superior court of this state, and, when 

the context requires, the court of any other state empowered to 

grant petitions for adoption or terminate parental rights;

(6) [same as original]

(7) [same as original]

(8) "incest" means a sexual offense defined in AS 11.41.450;

(9) "sexual abuse of a minor" means a sexual offense defined 

in AS 11.41.434. 11.41.436. or 11.41.438;

(10) [renumbered subsection 8 of original]

(11) [renumbered subsection 9 of original]

AS 44.21.410 Powers and Duties of Public Advocacy Office.

(a) The office of public advocacy shall

(1) [same as original]

(2) [same as original]

(3) [same as original]



(4) provide legal representation in guardianship proceedings 

to respondents who are financially unable to employ attorneys 

under AS 13.26.106(b), to indigent parties in cases involving 

child custody in which the opposing party is represented by 

counsel provided by a public agency, to indigent respondents who 

are financially unable to employe attorneys in non-adoptive 

termination cases under AS 25.23.130. and to indigent parents or 

guardians of a minoi respondent in a commitment proceeding 

concerning the minor under AS 47.:30.775;

(5) provide legal representation and guardian ad litem 

services under AS 25.24.310; in cases arising under the Uniform 

Interstate Compact on Juveniles (AS 47.15); in cases involving 

petitions to adopt a minor under AS 25.23.125(b) or petitions for 

non-adop t i ve termination of parental rig., s under AS 25.23.180: i n 

cases involving petitions to remove the disabilities of a minor 

under AS 09.55.590; in children's "proceedings under AS 

47.10.050(a); and in cases involving indigent persons who are 

entitled to representation under AS 18.85.100 and who cannot be 

represented by the public defender agency because of a conflict of 

interests.

The following list points out where the provision of the former 
bill are dealt with in the above version.

AS 47.17.180: can probably be eliminated, as the purpose of the 
statute seems self-evident.

AS 47.17.190: 25.23.180(e) lists the people who can bring the 

action and seems broad enough to include the people listed.

AS 47.17.200: AS 25.23.180(f) requires notice.

AS 47.17.210: the new grounds can be listed in an addition to AS 
25.23.180(c).



AS 47.17.220: 25.23.180(d) specifies the effect of a termination 
decree.

AS 47.17.230: AS 25.23.150 provides for confidentiality; a small 
amendment can specify that this applies to non-adoptive 
termination cases.

AS 47.17.240: 25.23.180(a) covers relinquishments.

AS 47.17.250: A sentence added to section 180 can specify that 
ICWA controls where applicable.

AS 47.17.260: The finality provision can be inserted into AS 
25.23.140 which deals with finality of adoptions.

AS 47.17.270: The availability of an- appointed attorney can be 
added as a subsection to 25.23.180.

AS 47.17.280: The ability to get costs and fees need not be stated 
as Rule 82 would apply.

AS 47.17.290: The preservation of other victims' rights can be 
added as a subsection to AS 25.23.180.

AS 47.17.300: Since this clarifies that the UCCJA applies, it 

would be better to add this as a separate provision applicable to 
adoptions as well as non-adoptive terminations. I'd put it in AS 
25.23.030 and re-label that section "jurisdiction and venue."
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The c o u r t  may o r d e r  b l o o d  t e s t s  t o  d e t e r m i n e  t h e  b i o ­l o g i c a l  f a t h e r  o f  t h e  c h i l d  and a s s e s s  t h e  c o s t s  on t h e  p a r t i e s  t o  t h e  p e t i t i o n .I f  t h e  c o u r t  f i n d s  t h a t  n o t i c e  g i v e n  t o  a p a r t y  t o  t h e  a c t i o n  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  was n o t  a d e q u a t e  t h e  c o u r t  may c o n t i n u e  t h e  h e a r i n g  u n t i l  t h e  d e f e c t  o f  n o t i c e  i s  c u r e d .S e c .  4 7 . 1 7 . 2 1 0  s e t s  o u t  t h e  p ow e rs  o f  t h e  c o u r t  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  o f  a s e x u a l  o f f e n d e r .The c o u r t  s h a l l  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  a b i o ­l o g i c a l  p a r e n t  o f  a c h i l e  i f  t h e  c o u r t  f i n d s  b y  c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  (1) r e q u i r e d  n o t i c e  h a s  b e e n  g i v e n  o r  t h e  p e r s o n  h a s  r e l i n q u i s h e d  p a r e n t a l  r i g h t s ,  (2) t h e  c h i l d  was c o n c e i v e d  b y  an a c t  c o n s t i t u t i n g  s e x u a l  a b u s e  o f  a m i n o r  o r  i n c e s t ,  and (3) t h e  t e r m i n a t i o n  o f  p a r e n t a l ’ r i g h t si s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .The c o u r t  may o r d e r  p r e p a r a t i o n  o f  a  new b i r t h  c e r t i f i ­c a t e  f o r  t h e  c h i l d  i f  t h e  c o u r t  t e r m i n a t e s  t h e  p a r e n t a l  r i g h t s  o f  t h e  b i o l o g i c a l  f a t h e r .The c o u r t  may o r d e r  d i s c l o s u r e  o f  t h e  name o f  t h e  b i o ­l o g i c a l  p a r e n t  o n l y  i f  d i s c l o s u r e  i s  n e c e s s a r y  f o r  m e d i c a l  o r  e x t r a o r d i n a r y  c i r c u m s t a n c e s  a n d  t h e  p a r t i e s  a r e  g i v e n  n o t i c e .  N o t i c e  i s  n o t  r e q u i r e d  i f  t h e r e  i s  a  m e d i c a l  e m e r­g e n c y .S e c .  4 7 . 1 7 . 2 2 0  s t a t e s  t h e  l e g a l  e f f e c t  o f  a t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h e s e  p r o v i s i o n s .  The o r d e r  t e r m i n a t ­i n g  p a r e n t a l  r i g h t s  v o i d s  a l l  l e g a l  r e l a t i o n s h i p s  b e t w e e n  t h e  b i o l o g i c a l  p a r e n t  a n d  c h i l d  an d i s  a d e t e r m i n a t i o n  t h a t  p a r e n t a l  r i g h t s  n e v e r  a t t a c h e d  b e t w e e n  t h e  c h i l d  a n d  b i o l o g ­i c a l  p a r e n t .S e c .  4 7 . 1 7 . 2 3 0  p r o v i d e s  t h a t  p r o c e e d i n g s  u n d e r  t h e s e  p r o ­v i s i o n s  a r e  c l o s e d  t o  n o n - e s s e n t i a l  p e r s o n s  a n d  t h a t  c o u r t  r e c o r d s  a r e  c l o s e d .S e c .  4 7 . 1 7 . 2 4 0  p r o v i d e s  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  a  b i o ­l o g i c a l  p a r e n t  may r e l i n q u i s h  p a r e n t a l  r i g h t s  u n d e r  t h e s e  p r o v i s i o n s .S e c .  4 7 . 1 7 . 2 5 0  p r o v i d e s  f o r  t h e  m o d i f i c a t i o n  o f  t h e  p r o c e ­d u r e s  i n  t h e s e  p r o v i s i o n s  t o  c o m p ly  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  I n d i a n  C h i l d  W e l f a r e  A c t  o f  1978.  The m o s t  s i g n i f i c a n t  r e q u i r e m e n t s  o f  t h e  A c t  i n c l u d e  n o t i c e  t o  t h e  t r i b e  t o  w h i c h  t h e  c h i l d  i s  r e l a t e d  and p r o o f  o f  f a c t s  b e y o n d  a r e a s o n a b l e  d o u b t .  An " I n d i a n  c h i l d "  i s  d e f i n e d  a s  an u n m a r r i e d  p e r s o n



u n d e r  18 y e a r s  o l d  who i s  e i t h e r  a  member o f  an  I n d i a n  t r i b e  o r  i s  e l i g i b l e  f o r  m e m b e r s h ip  i n  a  t r i b e  and i s  a b i o l o g i c a l  c h i l d  o f  a member o f  a t r i b e .S e c .  4 7 . 1 7 . 2 6 0  p r o v i d e s  t h a t  an o r d e r  t e r m i n a t i n g  p a r e n t a l  r i g h t s  i s  f i n a l  and n o t  a p p e a l a b l e  a f t e r  s i x  m o n t h s .S e c .  4 7 . 1 7 . 2 7 0  p r o v i d e s  t h a t  t h e  r e s p o n d e n t  t o  a p e t i t i o n  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  i s  e n t i t l e d  t o  r e p r e s e n t a t i o n  b y  an a t t o r n e y .  The c o u r t  may a p p o i n t  an  a t t o r n e y  t o  r e p r e s e n t  t h e  r e s p o n d e n t  i f  t h e  r e s p o n d e n t  c a n n o t  a f f o r d  an  a t t o r n e y .S e c .  4 7 . 1 7 . 2 8 0  p r o v i d e s  t h a t  t h e  c o u r t  may a w ard r e a s o n a b l e  a t t o r n e y  f e e s  a n d  c o s t s  t o  a p r e v a i l i n g  p a r t y .
_  * • - f S e c .  4 7 . 1 7 . 2 9 0  p r o v i d e s  t h a t  an o r d e r  t e r m i n a t i n g  p a r e n t a lr i g h t s  u n d e r  t h e s e  p r o v i s i o n s  d o e s  n o t  a f f e c t  t h e  r i g h t  o f  a v i c t i m  o f  s e x u a l  a b u s e  o r  o f  i n c e s t  t o  r e c o v e r  c i v i l  damages f o r  i n j u r i e s  and c o s t s  a r i s i n g  o u t  o f  t h e  c o n d u c t  o f  a  p e r ­p e t r a t o r  o f  s e x u a l  a b u s e  o r  i n c e s t .S e c .  4 7 . 1 7 . 3 0 0  p r o v i d e s  t h a t  a p r o c e e d i n g  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  u n d e r  t h e s e  p r o v i s i o n s  i s  a c h i l d  c u s t o d y  p r o c e e d i n g  s u b j e c t  t o  AS 2 5 . 3 0 .S e c .  4 7 . 1 7 . 3 1 0  d e f i n e s  " c h i l d " ,  " c o u r t " ,  " i n c e s t " ,  and " s e x u a l  a b u s e  o f  a m i n o r . "S e c t i o n  2 .  S e c t i o n  2 o f  t h e  b i l l  amends AS 2 5 . 2 3 . 0 5 0 ( a )  t o  i n c l u d e  r e f e r e n c e s  t o  AS 4 7 . 1 7 . 2 1 0  and 4 7 . 1 7 . 2 4 0 .S e c t i o n  3 .  S e c t i o n  3 o f  t h e  b i l l  a. ends  AS 4 4 . 2 1 . 4 1 0 ( a )  t o  a l l o w  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y  t o  r e p r e s e n t  i n d i g e n t  r e s p o n d e n t s  i n  p r o c e e d i n g s  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  u n d e r  t h i s  b i l l .S e c t i o n  4 .  S e c t i o n  4 o f  t h e  b i l l  amends AS 4 7 . 1 0 . 0 1 0 ( a ) ,  r e l a t i n g  t o  a " c h i l d  i n  n e e d  o f  a i d , "  t o  i n c l u d e  a  r e f e r e n c e  t o  AS 4 7 . 1 7 . 2 1 0 .GU:mkr m9/049



Senator Paul A. Fischer 
Senate District D 
Box 784
Soldotna, Alaska 99669 
(907) 262-9420 W  

262-9269 H

A l a s k a  S t a t e  L e g i s l a t u r e
W h i le  in  J u n e a u

Pouch V
Juneau, Alaska 99811 
(907) 465-3791S t a t e  S e n a t e

S e n a t o r  J a y  K e r t t u l a ,  C h a i r m a n  &
M e m b e r s  S e n a t e  J u d i c i a r y  C o m m i t t e e

S e n a t o r  P a u l  F i s c h e r ' f j f t •

SB 3 0 ,  T e r m i n a t i n g  t h e  P a r e n t a l  R i g h t s  o f  S e x  O f f e n d e r s  

A p r i l  1 4 ,  1 9 8 7

SB 3 0 ,  w o u l d  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  s e x u a l  o f f e n d e r s . 
T h i s  i s s u e  w a s  b r o u g h t  t o  m y  a t t e n t i o n  b y  t h e  c o u r t s  a n d  c o n c e r n e d  
p a r e n t s .  I t ' s  p r e p o s t e r o i s  t o  a s s u m e  t h a t  a  r a p i s t ,  c h i l d  m o l e s t e r  
o r  s i b l i n g  w i l l  b e  a c t i n g  i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  t h a t  t h e y  
a c c i d e n t a l l y  b r o u g h t  i n t o  t h i s  w o r l d .  E v e n  i f  t h e y  a r e ,  I  d o n ' t  
b e l i e v e  t h e y  d e s e r v e  t h e  r i g h t  t o  b e  c a l l e d  a  " p a r e n t "  u n d e r  t h e s e  
c i r c u m s t a n c e s .  F o r  t h e s e  r e a s o n s ,  I  i n t r o d u c e d  SB 3 0 .

T h e  HESS C o m m i t t e e  S u b s t i t u t e  f o r  t h i s  b i l l  a m e n d s  c u r r e n t  
s t a t u t e s  t o  b r i n g  a b o u t  t h e  s a m e  o b j e c t i v e  a s  t h e  o r i g i n a l  b i l l  
i n s t e a d  o f  c r e a t i n g  n e w  s e c t i o n s  o f  l a w .  T h i s  a p p r o a c h  w a s  b r o u g h t  
t o  o u r  a t t e n t i o n  b y  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  a n d  
i s  s u p p o r t e d  b y  t h e m .  T h e  h e a r t  a n d  e s s e n c e  o f  t h e  b i l l  i s  f o u n d  i n  
s e c t i o n  1 0 ,  p a g e  5 ,  l i n e s  5  t h r o u g h  9 .  A l l  o t h e r  s e c t i o n s  s e r v e  t o  
i m p l e m e n t  t h i s  n e w  l a n g u a g e .

T o :

F r o m :

S u b j e c t :

D a t e :



DEPARTMENT DIVISIONH e a lth  & S o c i a l  S e r v i c e ?  F a m ily  & Y o u th  S e rv ice BILL NUMBER SPONSORis SB 30 S e n a to r  P a u l F i s c h e r
DEPARTMENT POSITIONRecommend S u p p o rt
PREPARED BY DATER a n d a ll  P . B u m s  3/25/87 COMMISSIONER'S SIGNATURE DATE

~ ~ n < ^ r y h .SUM)AARY
OTHER AGENCIES AFFECTED BY BILLD epartm en t o f  Law -  C i v i l  and C r im in a l D iv s io n : A la s k a  C o u r t System

CONSTITUENT GROUP(S) AFFECTED BY BILL; V ic t im s  o f  i n c e s t  o r  t h e  s e x u a l l y  abused m in o rs
ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

FISCAL IMPACT: 0  NONE □  FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENTI n  o r d e r  t o  p r o t e c t  t h e  c h i l d  c o n c e iv e d  a s  th e  r e s u l t  o f  s e x u a l ab u se  o f  a  m in or o r  o f  i n c e s t ,  t h e  c o u r t  may t e r m in a te  t h e  p a r e n t a l  r i g h t s  o f  t h e  p e r p e t r a t o r  t o  th e  c h i l d  when t h e  te r m in a t io n  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .
ANALYSIS OF BILL/PROGRAM EFFECTSThe D epartm en t o f  H e a lth  and S o c i a l  S e r v ic e s  su p p o rts  SB .3 0 . T h is  b i l l  w ould  a l l c v ;  t h e  r e l a t i o n s h i p  o f  p a r e n t  and c h i l d  t o  be te r m in a te d  on gro u n d s t h a t  t h e  c h i l d  was c o n c e iv e d  b y  an  a c t  c o n s t i t u t i n g  s e x u a l ab u se  o f  a  m in or o r  i n c e s t ,  when t h e  t e r m in a t io n  o f  t h e  p a r e n ta l r i g h t s  o f  t h e  b i o l o g i c a l  p a r e n t  w ould b e i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d .  The b i l l  s e t s  o u t  t h a t  c o n s e n t  t o  a d o p tio n  i s  n o t  r e q u ir e d  when p a r e n t a l  r i g h t s  h av e  b e e n  te r m in a te d  by o r d e r  o f  t h e  c o u r t  u n d e r AS 2 5 .2 3 .1 8 0 (c )  (3) .  S e c . 180(c) (3) i s  a  new s e c t i o n  p r o v id in g  f o r  t e r m in a t io n  o f  p a r e n t a l  r i g h t s  when t h e  c h i l d  was c o n c e iv e d  a s  a  r e s u l t  o f  s e x u a l  a b u se  o r  i n c e s t .The c c n m t t e e  s u b s t i t u t e  resp o n d s w e l l  t o  t h e  D e p a rtm e n t's  e a r l i e r  c o n c e rn s  and v?e a r e  i n  f u l l  s u p p o r t o f  t h e  l e g i s l a t i o n  a s  i t  i s  new d r a f t e d .

AMENDMENTS PROPOSED

________________________________________________ PU AK ATTACH A SEPARATE SHEET FOR ADDmONAL COMMENTS OR ANALYSM.
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crease their budgets but their authority.
And they lie to and mislead the public In 
order to justify the exceptional steps

In an immortal declaration. William Pitt, a 
man the King’s men found to be too rea­
sonable to run the government, said in

they wish to take, steps which repudiate 1763: "The poorest.martin his cottage 
the principles upon which our country ^ y  bid d e f ia ^ W i l l  iKe f < ^ £ ^ th e  
was founded. ta ^ io f '

American Revolution was inspired ^ -  -«■^ ,ŝ & K M 9 lK'sfmnwn*ngrdeeplyl^dirtrust^G
n /Eriglish: govem m V nT .% R ^l^

, .  . .  . . . . . . . . . . .  , . . . . .

^.;?^t;»^..^^}^v.;^tgiraMgno{^ich,'wr6teJohn Dickinson .^Goidwater wrote.Jh e  Conscience o t j g  

a pre-war pamphlet,-“are created in us .;v?‘the Conservative, which “f* pridce 
' ‘ ‘ *    ' by the decrees of Providence, VfiftBris- r>i

200 ĉars iawr$n 156p» Barry ;u

B '^ h a b it J n  vthe 'w o rld ■^e lm ora l^  
t  ^influence tjuj'slpped tiw:A m e r i^ l 
fv^lifcan.Revolutioa  ajfo -jaspired oncidem oy^  

cracy demands that individual ci? !» ir ;^ 4  w
challenge the abuse of power by 
leaders. Modern — 1!*!"  ‘-------------------------------------------- -

rM

the belief that the 
tendency to increase its power 
restraint. Conservatives are 
the belief that governmental power 
needs to be kept minimal in order to pre­
serve individual liberty. Liberals are in­
spired by the belief that individual rights 
require protection from authoritarians 
throughout society.

The War on Drugs is really a war be­
tween two opposing ideologies about 
the management of our society. It is a 
struggle between authoritarians driven 
by their craving for ever-increasing po­
wer and patriots driven by the love of 
their democratic heritage.

Marijuana reform will eventually pre­
vail because it is true to the principles 
that give our society its greatest 
strength. It will gain support from a 
diverse coalition of Americans because 
they abhor abuse of power in their name. 
When they understand how the War on 
Drugs has been the excuse for a steady in­
crease in the power of the government 
to invade their privacy, whether they use 
drugs or not, they will demand an end to 
the war.

In the last few years marijuana and 
other drug use has been exploited by 
governmental agencies to not only in-

discriminate against marijuana 
by stating the- are unfit for work, 

r dignity is debased when the National 
stitute on Drug Abuse releases a story 

to the press that marijuana causes prema­
ture senility without mentioning that it 

ci£ would take the equivalent of 135 joints a
cumvented OTrart.the'^f^riig'h'yste 
of Se'ptemb^,’l^86lia<l it: not be^nlfor a 
few b r a v e ^ jw n & ^ ^ ^ n f ^h^enate, 
like Robert,;f^CK^op^wlio^feek to 
block the ab-useof governmental power, 
no matter whatthe excused. y

But this is not the only assault on the 
Fourth AmendmentrrTfie ? ' *:-drug 
movement has -ulings
which allow tF -  ̂ hover
over your back yai c w ,. , ou. They 
have secured widespread support for 
forced urine testing. How wonld George 
Mason, the father of the Bill of Rights, re­
act to a surprise urine test? "Mr. Mason, 
take off that wig, we don’t want any con­
taminants in your pee. Now  just fill this 
little bottle and you can go back to writ­
ing the Bill of Rights, just as long as you 
haven't been smoking any of those hemp 
plants in your garden."

The assertion of a right to be pro­
tected from governmental scrutiny .pre­
cedes the American Revolution. Its 
advocates were inspired by the tradition 
of liberty established by the Magna Carta 
and nurtured by the English Constitution.

day for 40 years to accomplish it, and that 
50 joints a day has no effect on the brain.

Conservatism, Goldwater wrote, is 
guided by "the ancient and tested truths 
that guided cut Kepw'blic through its early 
days (and they) will a,.' equally well for 
us." Power corrjpts, and "the natural 
tendency of men who possess some po­
wer to take unto themselves more po­
wer leads eventually to the acquisition of 
all power."

The 200th birthday of the Constitu­
tion is about to be celebrated. We must 
remember that we. the people, must as­
sert our natural rights so that our sociecy 
may prosper as our ancestors envisioned.

We believe, as those who brought 
about the American Revolution, that 
when faced with tyranny, "submission is a 
crime." W e ’re not involved in a struggle 
over whether or not you have a right to 
smoke marijuana. It’s a struggle over how 
much power wo are willing to let the 
state accumulate at the expense of lib­
erty. The time has come to remind our 
leaders of this, and begin anew our quest 
for liberty. #
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Since 1 9 6 9 , enough Americans have been 
arrested for possession of marijuana to empty 

the states of:

A n d  t h e  c i t i e s  o f :
Fresno, C A  (pop. 218,202) S p o k a n e ,  W A  (pop. 171,300) Salt Lake City, U T  (pop. 163,033) 

Amarillo, T X  (pop. 149,230) Pueblo, C O  (pop. 101,686) Casper, W Y  (pop. 51,106)

S a nta Fe, N M  (pop. 48,899) R edding, C A  (pop. 41,995) Flagstaff, i d  (pop. 34,641)

And the towns of:
Piercy. Reynolds. Leggett Rockport Cummings, Covek>, Ukiah, Dos Rios, LaytonviUe, Branscotnb, Westport, Longvale, Inglenook, Clcone. 
F t  Bragg, Novo, WlUits, Casper, Mendocino, Litderiver, Potter Valley, Redwood Valley, Comptche, Albion, Calpella, Navarro, Talmage, f.lk, 

Philo, Manchester, Boonvllle. Point Arena, Vsricvllle, Anchor Elay and Gualala, California (pop. 66.783)

In fa ct, a lm o st 6 ,0 00 ,0 00  people h a v e  been  arrested for possession o f m ariju an a .In 1984 a lo n e , over 419,000 m arijuana a rre sts  were reported, one eve ry m inute a n d  a  h a lf.The go v ern m e n t h as pledged to c o n tin u e . I f  you think enou gh is enough, g et in volved .
Jo in  NORML to d ay b y  sen d in g  $25 m em b ersh ip  d u es, o r w rite  o r c a ll fo r free  in fo rm a tio n :

HORML, 2001S Street, NW, Suite 640, Washington D.C. 20009 • (202) 483-5500

□  Yes, I want to do my part to end the suffering caused by 
America’s unjust marijuana laws.

□  Enclosed are my $25 regular membership dues. P lease  sand 
me my membership package, a copy of the state and federal 
marijuana laws and a free NORML button.

□  Enclosed are my $15 low Income, student or military 
membership dues. I understand that I receive all the benefits 
of a regular membership.

NAME:__
A D D RESS . 
C IT Y :_____

.APT.#:.
STATE: ZIP:

TELEPHO N E:! L
(All Information remains strictly confidential.)

□  Check here If you would like to receive your m ail without our 
logo on the envelope.

L
□  No, I can ’t join now, but please put this tax-deductable con­

tribution to good use. I'm enclosing:
 $500 ____ $250 _____$100 ____ $50 ____ $25  $10
 $ Other

National Organization forthe Reform of Marijuana Laws

MAIL TO: 
NORML
2001 S Street, N.W. 
Suite 640
Washington DC, 20009
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NTHActivist News by Burt Neal, NORML Projects Coordim
A t  the end o f September and the be­

ginning o f O ctober o f the past year, a 
storm  o f hurricane strength over­

came Washington D.C. This hurricane be­
came known as "Hurricane Hysteria" and she 
was a tough one to  weather. Hysteria’s ap­
pearance came to  no one’s surprise; after all, 
it was a mid-term election year, and the media 
rarely gives reform supporters a fair shake. In 
other words, it is always hurricane season. 
But the fie rceness o f H yste r ia  was the 
shocker. W ho would have thought that crack 
and cocaine, the k il le n  o f 700 people last 
year, (tobacco— 350,000 dead), would have 
been proclaimed by every publication as the 
number one security threat facing the nation! 
And let us not fo rget the opportunistic politi­
cians trampling o f the ve ry constitutional 
rights that our forefathers fought for.

Needless to  say, it was a busy time for 
NO RM L and its activ itists. Everyone was on 
the anti-drug gravy train, and they were all 
ou t to expand the ir powers, increase their 
funding, and spread th e ir lies while they 
could. The anti-marijuanaiorces in the White 
House ario'in the N atio jia^nstitu te of Drug 
A b i^ ^ 'J id ^ b e g a n ^ ^ ^ ^ b u e  their exag-

and amai-
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that c la im ed  that excessive marip 
ing co u ld  cause brain damage simib 
aging. O n e  government official de 
"a tick ing t im e  bomb." W hen a rep 
a c te d  N ID  A  about the story, he was tc?|| 
these n e w  findings should have a grave in- 
on the v o te r s  o f O regon who w ere cc.~-,. 
dering a p roposa l on November's ballot t o l 
galize possession and cultivation o f cannabis 
the O re g o n  Marijuana Initiative.

W ha t re p o rte rs  w eren 't to ld was that one 
group o f  r a t s  was given the human equivalent 
of 136 jo i n t s  a  d a y  fo r  30 to  40 y e a r s , the 
o ther th e  equ iva len t o f 54 joints a day for 30 • 
40 years. T h e  136 ")'sn a day group suffered 
the ill e f fe c ts , the 54 a day group sh ow ed  no  
p r o b le m s . ,

Typ ica l. N O R M L  w ro te  the papers that 
ran the s to r y  and sent ou t a press advisory to  
the m ed ia warning about this and other e x ­
amples o f  governm ent exaggerations about 
marijuana. W e  know that we did have some 
impact on  th e  media, but the truly important 
point is tn a t  an organization was out there to 
point o u t th e  falsity of this story.

The p re s s  frenzy, which began to  de te rio ­
rate som ew h a t in October, came in a d isa n t 
second t o  w ha t we w itnessed in Congress.
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As I am writing, the storm is slowly subsid­
ing. A  fair amount of the media is beginning to 
admit that they exaggerated the drug crisis. 

. And there are even voices of wisdom coming 
from certain politicians, especially Pat Schro­
der (D-CO) and Gary Ackerman (D-NY). 
Perhaps the bravest was Sen. Evans (R-WA), 
who was absolutely correct when he said that 
the Senate Bill “belonged in Orwell'* 1984, 
not America In 1986."

America's civil liberties took a beating this 
hurricane season. Perhaps it’s greatest victim 
was O.M.I. They'll be back next election. But 
we were able to in some ways deflect some of 
Hysteria, and thus alter the course of the de­
bate. NORML activists and members were 
able to make a difference to the temporary si­
tuation.

If you think that the work of NORML as 
described above is important, please help us 
to help you. Join NORML or make a contri­
bution today. If you want to alter history, be-

l® B ® B ® «® B
come an activist for justice in America. 
Contact NORML today. Hysteria was a 
rough storm, but remember, it is always hur­
ricane season during prohibition.

Here is a listing of some of the NORML 
college chapters around the country;

U  C o n . NORM L
U n i v .  o f  C o n n ec ticu t N . C a m p u s  
M id d le s e x  403  
S t o r r s ,  C T  06268  
A t t n :  C . M cG rattan

V .P .I .& S .U . NO RM L  
A t t n :  Susan A n d erson  
M a t h  D ep t.
V P I & S U
Blacksburg, V A  24061

S o u th w e s te r n  U .S .L  N O R M L  
A t t n :  Richard D afford  
U S L  # 4 3 9 8 4  
L a f a y e t t e ,  IA  70504-3984

C o lu m b i?  U . NO RM L  
A t t n :  Jam es S la u g h ter  
4 2 3  W. 118th S t. # 4 -G

L O W  P R I C E S ,  H I G H  Q U A L I T Y“ A  l a r g e  v a r i e t y  o f  g a r d e n  s u p p l i e s ,  w e  h a v e  w h a t  e v e r y o n e  e l s e  f o r g o t / *‘ Sodiums/Halides ‘Organic Fertilizers•Feeding Systems •Commercial Fertilizers•C02 Systems »Pest Controls•Growing Mediums •Environmental Controls•Propagation Equipment ‘And Much More
E N H A N C E R

1 , 2  o r  4  A rm Lamp. R o t a t o rS p e c i a l  * 9 9  -  ' 1 1 9  C a l l  F o r  O r d e r  O r  F r e e  C a t a l o g
1-800-342-1981

In O r e g o n  (5 0 3 ) 342-1981
Eugene , O re g o n  

V is a  o r  M as te rC a rd  Accepted

Code Quantity Price

McG_________ x S19.9S

Add SI.75 postage & 
handling ($2.50 foreign)N.Y. residents add sales tax
TOTAL

Cost

Make check or money order payable to 
HIGH TLVIES. Mail to: HIGH TIMES 
Products, P.O. Box 1645, Grand Central 
Sta., New York, NY 10017. Please allow six 
to eight weeks for processing and delivery.

Name .Address
City. .Stale Zip.
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State of Alaska— a case thatls not very 
Important In Itself.

Harrison, an Alaska state trooper who 
apparently enjoyod an occasional nip, 
was transferred In late 1981 to duty In St. 
Maryfy a 'dry” village on the YUkon River. 
In April 82, he flew a plane In from Nome 
to St. Maryis carrying a load of beer and 
vodka. Two days later police searched 
his home and found 62 liters of beer and 
1.75 liters of vodka He was convicted 
under the local ordinance of Importing 
alcohol and then appealed, arguing in 
part that the local law violated his right to 
privacy under the state constitution.

In August 84, the Alaskan court of 
appeals affirmed his conviction. In so 
doing they had to draw some sharp dis­
tinctions between. Harrison's case and 
one from 1975 Involving a chap named 
Irwin Ravin. It was the Ravin case that ef­
fectively legalized ‘the possession of 
mari|uana by an adult for personal con­
sumption* In the state of Alaska

You see, the Alaska Constitution spe­
cifically protects the ‘Right'of Prtvacy.' 
The state proudly guards that right: 'Our 
territory and now 3tate,* the Alaska Su- 
preme Court wrote IntfteRavfn decision, 
“has traditionally^e4KUh«:home of 
people who prize thalriftJfvMuallty and 
who have chosen to settle or to continue 
living here In order to achieve a measure 
of control over their own lifestyles which 
Is now virtually unattainable In many of 
our sister states*
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antlmarljuana lobby would have made its 
case before the legislature and the 
courts, and personal possession of 
grass would be illegal again. In the Inter­
vening decade, hundreds of millions of 
tax dollars (your money and mine) have 
been spent to try to discover some 
Intolerably deleterious- effect of mari­
juana, and ‘experts’— who In that much 
time could have proven clear, arctic air 
poisonous— are still coming up dry.

I talked with Anchorage attorney Rob­
ert Wagstaff, who handled the Ravin 
case, before putting this column toge­
ther and heard for the first time the story 
of how the Alaskan courts became en­
lightened on this Issue. It seems that he 
and Irwin Ravin, also a lawyer, actually 
conspired to change the law.

According to a prearranged plan, 
Ravin got himself busted with some pot 
In his pocket way back In December 1972. 
They moved to dismiss the case, and 
almost three weeks of hearings ensued 
In which the entire Issue of marijuana 
and health was examined. Nationally- 
recognized scientists and zealots, from 
Dr. Lester Grlnspoon to Dr. Gabriel 
Nahas, took the stand, and the current 
scientific literature on cannabis was 
entered In the record. A  thorough study 
of that evidence formed the basis of the 
Supreme Court's unanim ous decision In 
Ravin's favor, delivered In May ’75.

Despite the passage of time, It's still
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M i k eR o y k o
Legal marijuana 
—a pot of goldI've been playing around with a fascinating number—14,000 tons. That’s th; amount of mari­juana-foreign and domestic That’s said to be consumed each year in this coodTry.Actually, the federal, narcs think it might be even higher. A recent raid in northern Mexico turned up 10,000 tons. The narcs were stunned because they thought that Mexico produced only one-fourth that amount. .But for this column's purpose, let’s stay with the 14,000-ton figure.If you break that down, it comes to 448,000,000 ounces.I’m told that an ounce of marijuana will produce 20 to 40 joints, depending on whether you are frugal and make skinny ones or are self-indulgent and make them stogie-sized.There’s also a waste factor—seeds, twigs, bugs, spillage and so on.So let’s be conservative and figure 20 joints an ounce.That’s just under 10 billion joints a year.If you divide that by the population of this country, it comes to about 40 joints for every man, woman and child.Now, we can assume that millions of little toddlers and pre-schoolers don't smoke it. We can even assume that most kids in elementary school don't, since most of them don’t have the purchase price.And we can assume that millions-of old codgers in nursing homes or two-room flats don’t use it.So who's doing'all this grass-smoking? Recent studies say that teenagers are smoking less and less pot; So the biggest users are the age groups that range from young adults to middle-agers. 'And they’re a huge part of the population. If they aren’t the majority, they're not far from it.TTiat tells us something obvious: Tb tn ’l  a  ‘ 
great demand in thi* cogapT for  m&riJuani*As any H a r v a r d r iS S ffilS t^ r ' dry^ Zdt salesman—will tell you. wtm  there’* a gr “at demand for something tnaf Isn’t hard to supply, somebody is going to supply it.Obviously, it’s happening. Whether you live la e big city, a suburb or a small town, you can easily buy marijuana. If you aren’t sure where *. •.to get it, just ask the nearest teenager- *" ■'So I have a simple question: If so many/ Americans want and use marijuana, if they are ■ already getting it so easily, if they insist- bo, spending billions of dollars a year on it, why are we screaming at Mexico, why are hordes of narcotics agents floundering around in futile attempts to find It, why are the police and courts still wasting time and money trying to put dealers in Jail for selling itJU d- '

It ought to be obvious by now that the politicians in Washington can talk all they want about stamping it out, but they can't do it. It's become one of this country’s biggest cash crops. It’s a big part of Mexico's economy.So maybe it’s time to give up trying to stamp it out and consider legalizing it, thereby control­ling it.If it were legal, we wouldn’t have gun-crazy dealers spraying Florida and other big import states with machine-gun bullets. They wouldn’t" be bribing politicians in this and other countries.In other words, it would be taken out of the hands of the criminal dope dealers, who are quickly becoming some of the world's wealthiest creeps.It would allow the narcs to stop wasting their time trying to stop it, which-they can’t do, and t would let them concentrate on chasing far more ' harmful drugs, such as heroin and cocaine.And, best of all, it could be taxed. A S10 or $20 an ounce federal tax would bring in more than SS billion or $10 billion a year. And every local government could slap on a little tax of its own.Who would sell it? Private enterprise, I sup­pose. The day it became legal, we'd see na­tionwide pot franchises springing up.- And we could stop feuding with Mexico, since our own needy farmers could grow enough to meet all local demands.Why, they'd probably. wind up dealing in marijuana futures on the Board of Trade.The sale could be regulated just as we now regulate the sale of booze. TV' and radio adver­tising of pot would be banned, just as we've banned the advertising for hard liquor and cigarettes. Minimum age limits would be set.Sure, it would be impossible to enforce the laws 100 percent. But the fact that teenagers find ways to buy beer doesn’t prevent the rest of us from drinking it.And, yes, I’m aware that marijuana isn't good for us, although scientists still aren't sure what the effect? really are.However, the scientists do know a lot more about the effects of even the finest scotches, the most elegant jins, the most regal cognacs. Even if you pay $5 a thot and tip the. bartender a deuce, they wil£«tiir quiver your liver and1 strain your brain. - So it might be time for us to stop pretending that we can do something to stop marijuana from being sold and consumed. In a country where the citizens—and even illegal aliens— have unlimited freedom of movement and . '  where there is almost no control of its own. ■ borders, wr can't do it.Then why not try to at least regulate it and let our own farmers and businessmen make a buck.Are we ready for a McJoint?
J
!■
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THE NEW PROHIBITION ?
Some people think that Libertarians favor drugs. This is not so. 

Libertarians no more favor drugs than they favor guns.

Rather they have taken a look at history and have seen from past 

experience that outlawing substances (like drugs) or inanimate objects 

(like guns) simply does not w o r k f

Whe n  you attempt that, you don't get rid of such things; you simply 

drive the use of them underground. Thereby you set up a black market, 

w h e r e i n  people deal in the illegal substance or Inanimate object, making 

m u c h  money at high prices by providing common citizens with what their 
leaders have decided is illegal.

For example, during America's "noble experiment" with prohibition 

from 1919 to 1933, the efforts of Congress to get rid of alcoholic 

beverages simply did not work. Instead, the underground provided both 

good and bci alcoholic substances to the American people, thus profiting 

greatly. The ma i n  effect of prohibition was to establish the Mafia in 

the United States, and it has grown stronger ever since. After seeing 

for fourteen years that the American public was simply not obeying the 

law. Congress then repealed the Constitutional amendment which had 

prohibited alcoholic beverages.

Similarly, another substance was outlawed in Sweden for 70-odd 

years, from about 1775 to about 1850. Ma n y  of the arguments that we n ow 

hear against various illegal substances were advanced against that 

substance back then. A  black market developed in that substance, and an 

underground market was established, wh i c h  thrived for the better part of 

a century by providing the common person with this substance. Believe 

it or not, that substance was coffee.

Whether a substance or an inanimate object is good or bad for 

individual persons is not, repeat not, properly for the government to 

decide. R at’.er, it is for each individual person to decide whether 

h e/she would benefit from the use of a substance or inanimate object.

As you may have noticed, the Ten Coinmandments in the Bible do not 

m e n tion substances. Instead, the Ten Commandments refer to actions by 

h uman beings.



This, in essence, is what Libertarians believe—  that human actions 

are what should be considered in judging a person, not whether that 

person partakes of a certain substance or utilizes a given inanimate 
o b j e c t .

If we were to outlaw the most dangerous inanimate object in our 

society, the object that results in the most deaths to our populace, the 

object that kills the most Americans every year, then we would outlaw 

automobiles. Obviously, the p r o blem is not with the automobiles, but 

w i t h  the drivers behind the w h e e l s — in other words, the problem is with 

actions of human beings, not in which objects they use to perform those 

actions. The 6ame idea applies to substances.

The only two groups w ho adamantly favor outlawing drugs in our

^ s o c i e t y  are: the far-right w i n g  religionists, who consider that certain 

I drugs are "demons" and are thus immoral and sinful; the other group is 

ofcthe uudfiLgw o r l d, which profits greatly by dealing in these drugs. The 

/^common person in the street really does.not care whether the drugs are 

legal or illegal, so long as h e/she is protected from violent or 

coercive acts of other hu m a n  beings, whether or net they use drugs or 

inanimate objects.

In sum, the outlawing of drugs is tantamount to the outlawing of 

guns. Outlawing guns w i l l  not stop murders, and outlawing drugs will not
stop, nor has it stopped, the drug problem.
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D iscr im in a to ry  D e c is io n  M a k i n g  at the L egis la t iv e  L e v e l
An Analysis of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970

Ruth D . Peterson*

This paper is an analysis o f the Comprehensive Drug Abuse Prevention and Control Act o f 1970. 

Consistent with value-conflict perspectives, previous research on the social origins o f drug legislation 
suggests that coercive laws occur when the behavior o f minority and other subordinate groups become 
threatening. Liberalizing drug legislation is enacted when the interest* i f  dominant groups seem 
juxtaposed to existing punitive legislation. The present analysis explores the process o f legislative 

decision making when both subordinate and superordinate groups engage in drug-related behaviors 
which run counter to dominant norms and values. To do so. a detailed analysis o f the congressional 
committee hearings and floor debates which preceded enactment o f the 1970 Ac t was conducted. This 
analysis revealed that Congress did not pass a strictly coercive drug control policy at the risk of 
stigmatizing superordinate groups Nor did it choose to liberalize drug penalties across the board. 
Congress perceived that strictly liberal policies might undermine both the instrumental goal o f re­
ducing illicit drug activity, and the symbolic goal o f expressing general societal disapproval o f illicit 
drug use. Instead, the legislation that emerged from congressional debates contained K ith  liberal and 
coercive provisions reflecting the requirements o f dealing w ith two targeted populations: young middle 

and upper class white drug users who became identified as victims o f drug traffickers: and large-scale 
and professional drug dealers who became identified as enemy deviants— the true source and symbol 
o f the drug problem. Liberal, and essentially discriminatory, provisions permitted the protection ol 

the former from stigmatization as criminal felons. Coercive, but apparently nondiscriminatory. pro­
visions provided the threat and potential for severe punishment o f the latter. The discriminatory 
features o f the 1970 A d  are identified and explicated. And. the implication^ o f the A c t ’s provisions 
for race- or class-based decisions in the application o f sanctions arc discussed.

INTRODUCTION

A n  im p o r ta n t ten e t o f  A m e r ic a n  c r im in a l ju s t ic e  is  th e  a s s u m p t io n  o f  e q u a li t y

* Department ol Sociology. Umvcrsits or Iowa — Iowa ('its.241
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b e fo re  l l ie  la w . I d e a l ly  l l i c n .  b o th  la w m a k in g  a n d  la w  e n fo r c e m e n t  a rc  c la s s - a n d  

c o lo r -b l in d .  I .a w s  a rc  b a s e d  o n  g e n e ra l a n d  u n iv c r s n lis t ic  c r ite r ia , a n d  a rc  a p p lie d  

w ith o u t  reg a rd  to  th e  s o c ia l b a c k g ro u n d  o f  th o s e  s u b je c t to  its  e f fe c ts . L e g a l 

s c h o la rs  h a v e  lo n g  a t te m p te d  to  a s sess  the  d e g re e  to  w  h ich  ju s t ic e  is e x e r c is e d  

in a m a n n e r  c o n s is te n t  w i th  th e s e  le g a l id e a ls . T h e  m o s l p ro m in e n t b o d y  o f  re ­

sea rch  a lo n g  th e s e  lin e s  c o n s id e r s  th e  ro le  o r  ra c e , c la s s , a n d  o th e r  s ta tu s  c h a r ­

a c te r is tic s  o f  o f fe n d e r s  o n  a r re s t, p ro s e cu to r ia l, a n d  ju d ic ia l  d e c is io n s . H o w e v e r ,  

sch o la rs  a ls o  r c c o g n i/ e  tha t d is c r im in a to r y  la w m a k in g  re p re se n ts  a n o th e r  w a y  in  

w h ic h  th e  r e a li ty  o f  th e  a d m in is tr a t io n  o f  A m e r ic a n  ju s t ic e  m a y  d e p a r t fro m  o u r  

id ea ls  o f  e q u a l i t y  b e fo r e  th e  la w . L e g is la to r s  m a y  c r im in a liz e  o r  ass ign  p e n a lt ie s  

to  b e h a v io r s  tha t a re  c o m m o n  o n ly  lo  c c r ia in  s e g m e n ts  o f  th e  p o p u la t io n  (e .g . .  

th e  lo w e r  c la s s e s  o r  m in o r it ie s ) , fa il lo  c r im in a liz e  o r  a s s ig n  o n ly  s ligh t p e n a lt ie s  

to  h a rm fu l b e h a v io r s  tha t a rc  c o m m o n  a m o n g  p re fe r r e d  s e g m e n ts  o f  th e  p o p u ­

la t io n . o r  a l lo c a te  re s o u rc e s  su ch  tha t c e r ta in  g ro u p s  a rc  m o re  l ik e ly  tha n  o th e rs  

to  b e  th e  ta rg e ts  ' i f  la w  e n fo r c e m e n t  a c t iv i t ie s  ( K lc c k ,  1981). L e g is la t io n  c o n ­

ta in in g  su c h  fe a tu r e s  is d is c r im in a to r y  n o t o n ly  in  its  c o n s tr u c t io n , b u t m a y  a lso  

h a v e  d is c r im in a to r y  c o n s e q u e n c e s  a t  th e  le v e l  o f  la w  e n fo r c e m e n t. A s  K lc c k  

(1981. p . 801) su g g e s ts , d is c r im in a to r y  d e c is io n s  a t th e  le g is la t iv e  le v e l  m a y  • 'r e ­

v e a l fa r  m o r e  a b o u t  w h y  b la c k s  a n d  lo w e r -c la s s  p e rso n s  a rc  o v e r r e p re s e n te d  in 

a rres t, c o u r t ,  a n d  p r iso n  d a ta  th a n  s tu d ie s  o f  p ro c e s s in g  w ith in  the  c r im in a l ju s t ic e  

s y s t e m . "

A l th o u g h  d is c r im in a t io n  is  n o t a lw a y s  an  e x p lic i t  c o n c e rn , th e re  is a  fa ir ly  

su b s ta n tia l b o d y  o f  lite ra tu re  w h ic h  e x a m in e s  th e  s o c ia l o r ig in s  o f  c r im in a l le g ­

is la tio n . M o s t  s u c h  s tu d ie s  a rc  p o s e d  as  te s ts  o f  th e  r e la t iv e  m er its  o f  v a lu c -  

c o n s cn s u s  v e r s u s  c o n d ic l  m o d e ls  o f  la w . In  b r ie f ,  a lth o u g h  th e re  a re  se v e ra l 

v a r ia n ls  o f  c o n s e n s u s  th e o r y  ( e .g . ,  D u r k h e im . 1964; F r c id m a n n , 1959; B o h a n n o n . 

1965), th e  b a s ic  a rg u m e n t  is th a t c r im in a l la w s  g r o w  o u t  o f  the  so c ie ta l m o re s , 

an d  a rc  e x p r e s s io n s  o f  " t h o s e  s o c ie ta l v a lu e s  w h ic h  tra n sc e n d  th e  im m e d ia te  

in te re s ts  o f  in d iv id u a ls  o r  g r o u p s "  (C h a m b lis s , 1969. p . 8 ). C r im in a l la w , th e re ­

fo r e . r e p re s e n ts  th e  c o d i f ic a t io n  o f  v a lu e s  a n d  c u s lo m s  lh a t  a rc  w id e l y  s h a re d  in 

s o c ie ty  a n d  tha t r e f le c t  c o m m o n  in te re s ts .

In  c o n tr a s t ,  c o n f l ic t  v ie w p o in ts  h o ld  lh a t c r im in a l la w s  a rc  e x p r e s s io n s  o r 

th e  in te re s ts  o f  th e  m o re  p o w e r fu l seg m e n ts  o f  s o c ie ty . S o m e  c o n f l ic t  th eo r is ts  

d r a w  la r g e ly  u p o n  th e  w o r k s  o f  M a r x  a n d  regard  c r im in a l la w s  as e x p r e s s io n s  o f  

r u lin g  c la s s  in te r e s t s .  T h u s ,  fo r  e x a m p le ,  Q u in n c y  (1975 . p . 291) a rg u e s  lh a t 

" C r im in a l  la w  is  a n  in s tru m e n t tha t th e  s la te  a n d  d o m in a n t  ru lin g  c la s s  u se  to  

m a in ta in  a n d  p e rp e tu a te  th e  e x is t in g  s o c ia l a n d  e c o n o m ic  o r d e r . "  T h is  th e m e  is 

a lso  e c h o e d  in  th e  w o r k s  o f  C h a m b lis s  (1973, 1974). a n d  T a y lo r  c t a l. (1973, 1975).

A  m o re  m o d e r a te  c o n d ic l  p e r s p e c t iv e  (Q u in n c y ,  1970; C h a m b lis s  a n d  S c id m a n , 

1971) v i e w s  la w s  as r c d c c lin g  a n d  s y m b o liz in g  th e  v ic to r y  o f  o n e  in te re s t g rou p  

o v e r  tha t o f  o th e r s , b u t n o  s in g le  se t o f  in te re s ts  is  a s s u m e d  to  u n d e r lie  a ll c r im in a l 

le g is la tio n .

R e s e a r c h  o n  th e  e n a c tm e n t  o f  th e ft ( H a l l .  1952). v a g r a n c y  (C h a n th lis s . 1964), 

s e xu a l p s y c h o p a th  (S u th e r la n d . 1950). p ro s t itu t io n  ( R o b y .  1969, 1972). a lc o h o l 

(S in c la ir , 1962; ( i t is f ic ld .  1963). a n d  d ru g  la w s  (B e c k e r . l9 6 3 ;M u s to ,  1973; B o n n ie  

A- W h i ic h r e a d . 1974) su gges ts  tha t c o n f l ic ts  o f  in te re s t ru lh c i than  c o n s e n su s  o f

va lu e s  a re  th e  p r im e  fa c to r s  u n d e r ly in g  m u ch  contemporary la w m a k in g . ( In  m a n y  

in s ta n c e s  to o .  th e  in te re s ts  in v o l v e d  a re  race  a n d  c la s s  b a s e d .)  Im p o r ta n t ly ,  m ost 

o f  th e  re sea rch  u p o n  w h ic h  th is  c o n c lu s io n  is  b a s e d  h as  a  c o m m o n  fe a tu r e : th e  

le g is la tio n  u n d e r  c o n s id e r a t io n  u s u a lly  i n v o lv e s  a  s in g le  a n d  fa ir ly  u n ifo rm  t y p e  

o f  b e h a v io r  lh a t is e n g a g e d  in  c h a r a c te r is t ic a l ly  b y  a n  id e n t if ia b le  b u t s u b o rd in a te  

s eg m en t o f  th e  p o p u la t io n  (G a l l ih e r  &  P c p in s k y , 1978). S u c h  a  b ia s  in  th e  c h o ic e  

o f  le g is la tio n  m a y  h a v e  p e r m it te d  o n ly  a l im i lc d  u n d e r s ta n d in g  o f  the  ro le  o f  

c o n d ic l  in  le g is la t iv e  d e c is io n  m a k in g . I f  n e ith e r  th e  in te re s ts  n o r  th e  v a lu e s  o f  

d o m in a n t p o p u la t io n s  a r c  b e in g  c a l le d  in to  q u e s t io n ,  it is  n o t  su rp r is in g  tha t th e  

la w s  w h ic h  e m e rg e  r e l i e d  a n d  s y m b o l i z e  th e ir  in te re s ts  a t th e  e x p e n s e  o f  less 

p o w e r fu l  a n d  le s s  r e p u ta b le  p o p u la t io n s .  Im p o r t a n t l y  t o o .  w e  a re  u n a b le  to  

s p e c i fy  o n  .h e  b a s is  o f  su c h  re se a rch  th e  k in d s  o f  c ir c u m s ta n c e s  th a t  w i l l  g iv e  

rise to  o n e  o ;  th e  o th e r  fo rm s  o f  d is c r im in a to r y  le g is la tio n  ( e .g . ,  le g is la tio n  fa ­

v o r in g  th e  p r iv i le g e d  o r  a im e d  at c o n tr o l l in g  s u b o rd in a te s ) .

A  m o re  c o m p le te  u n d e r s ta n d in g  o f  th e  ro le  o f  c o n d ic t s  o f  in te r e s ts  a n d  v a lu e s  

in la w m a k in g  re q u ire s  e x a m in a t io n  o f  p ro p o s e d  c h a n g e s  lh a t c o u ld  a f fe c t  d o m i ­

nan t as  w e l l  as s u b o rd in a te  in te re s ts  (H a g a n . 1980: H o p k in s .  1975). W h a t  h a p ­

p e n s . fo r  e x a m p le ,  w h e n  b o th  s u b o rd in a te  a n d  s u p c r o r d in a lc  g ro u p s  a rc  b e lie v e d  

lo  en g a g e  in  b e h a v io r  w h ic h  ru n s  c o u n te r  to  d o m in a n t  v a lu e s  a n d  norm s '.’ A r c  

s o lu tio n s  so ugh t w h ic h  p r e s e r v e  in ta c t  d o m in a n t  v a lu e s  reg a rd le ss  o f  th e  g ro u p s  

a f fe c te d ?  O r .  d o  la w m a k e r s  a t te m p t  to  d if fe r e n t ia te  th e  v a r io u s  p o p u la t io n s  an d  

th e ir  b e h a v io r ?  I f  the  la t te r , h o w  arc  su ch  d is t in c t io n s  m a d e , ju s t i f ie d ,  a n d  p r e ­

s e n te d  in  th e  fo rm  o f  a  g e n e ra l la w ?

T h e  p u rp o s e  o f  th is  p a p e r  is lo  a d d re s s  Ih c  a b o v e  a n d  re la te d  q u e s tio n s  b y  

e x a m in in g  p assage  o f  Ih c  C o m p r e h e n s iv e  D r u g  A b u s e  P r e v e n t io n  a n d  C o n tr o l 

A c t  ( C D A P C A )  o f  1970. T h i s  a c t  p re s e n ts  a  u n iq u e  o p p o r tu n i t y  lo  in v e s t ig a te  th e  

a b o v e  q u e s tio n s  b e c a u s e  it d e a ls  w i th  b e h a v io r s  th a t ( I )  a re  c o m p le x  a n d  v a r ie d . 

(2) in v o lv e  b o th  s u b o rd in a te  a n d  s u p c r o r d in a lc  p o p u la t io n  s e g m e n ts , a n d  (3) p o ­

te n t ia l l y  p la c e  in to  c o n d ic l  d o m in a n t  v a lu e s  a n d  d o m in a n t  in te re s ts . In  a n a ly z in g  

the  1970 A c t  p a r t ic u la r  a t te n t io n  w i l l  b e  g iv e n  to  a n y  d is c r im in a to r y  fe a tu re s  in 

the  c o n s tru c t io n  o f  the  le g is la t io n , a n d  to  th e  p o te n t ia l  o f  the  le g is la t io n  fo r  p e r ­

m it in g  d is c r im in a tio n  a t th e  la w  e n fo r c e m e n t  l e v e l .  B e fo r e  tu rn in g  to  o u r  a n a ly s is  

o f  th e  1970 le g is la t io n , a  b r ie f  r e v ie w  o f  Ih c  p r e v io u s  lite ra tu re  o n  fe d e ra l d ru g  

c o n tro l m a y  h e lp  to  p u l th e  p re sen t le g is la tio n  in  th e  a p p ro p r ia te  h is to r ic a l p e r ­

s p e c t iv e .

PREV IO U S L IT E R A T U R E  ON F E D E R A L  DRUG CO NTRO L

R e s e a r c h  o n  th e  e n a c tm e n t  o f  fe d e ra l d ru g  la w s  s u p p o r ts  Ih c  v i e w  tha t su ch  

la w s  r o l l e d  d is c r im in a to r y  d e c is io n  m a k in g  (a lo n g  ra c e  a n d  c la s s  lin o s) a t the  

le g is la t iv e  le v e l .  C o n s is te n t  w i th  c o n d ic l v ie w p o in ts ,  m o s t  e x p la n a t io n s  o f  fe d e ra l 

v liup  c o n tro l h a v e  v i e w e d  th e  la w s  as  in s tru m e n ts  o f  so c ia l c o n d ic l  s te m m in g  

Iron ) p ro fo u n d  te n s io n s  a m o n g  s o c io e c o n o m ic ,  e th n ic ,  a n d  ra c ia l g ro u p s . W h e n  

su ch  ten s io n s  a ie  h ig h , a n d  u s e  o l a p a r lic u la i  t lro g  is a s s o c ia te d  w i th  a n  id c n li -
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lah le  a n d  th r e a te n in g  g a m p ,  le g is la tio n  is e n a c te d  lo  c o n tro l th e  u n d es ira b le  

M i n v i o r .  a n d /o r  a s  a  s y m b o l ic  e x p r e s s io n  o f  h o s t ile  a t t itu d e s  to w a r d  th e  p a r t ic ­

u la r  g ro u p .

M u s tn  (1973) a n d  o th e r s  (R e a s o n s  &  P u rd u e . 1981; H c lm c r , 1975) d e m o n ­

s tra te  h o w  th e  f la r r is o n  N a r c o t ic  A c l  o f  1914 w a s  l in k e d  to  fear o f  o p iu m  sm o k in g  

a m o n g  Ih c  C h in e s e  d u r in g  a p e r io d  w h e n  C h in e s e  w o r k e r s  re p re se n te d  a lab o r  

s u rp lu s  a n d  an  e c o n o m ic  th rea t to  w o r k in g  c la s s  A m e r ic a n s .  T h is  p e r c e iv e d  Ih rca l 

t e s u l tc d  in  a n ta g o n ism  a g a in s t th e  C h in e s e ,  a n d . “ a lo n g  w i th  th is  p re ju d ic e  c a m e  

a fe a r  o f  o p iu m  s m o k in g  as  o n e  o f  th e  w a y s  in  w h ic h  th e  C h in e s e  w e r e  su p p o se d  

to  u n d e rm in e  A m e r ic a n  s o c i e t y "  ( M u s lo .  1973. p . 6). M u s to  a d d s  tha t passage  

o f  th e  H a r r is o n  A c t  w a s  a ls o  a s s o c ia te d  w i th  fe a r  o f  c o c a in e  u se  b y  b la ck s  in 

s o u th e rn  s ta te s . B e c a u s e  o f  th e  e u p h o r ic  a n d  s t im u la t in g  p ro p e r t ie s  o f  th is  d ru g , 

“ T h e  S o u th  fe a re d  tha t N e g r o  c o c a in e  u s e rs  m igh t b e c o m e  o b liv io u s  o f  th e ir  

p re s c r ib e d  b o u n d s  a n d  a t ta c k  w h ite  s o c i e t y "  ( M u s lo ,  1973, p . ft).

S im ila r ly ,  re sea rch e rs  '.M u s lo .  1973; B o n n ie  &  W h itc b r c a d . 1974) h a ve  d o c ­

u m e n te d  a n  a s so c ia t io n  b e tw e e n  th e  passage  o f  th e  M a r ih u a n a  T a x  A c t  o f  1937 

a n d  th e  th r ea ts  p o s e d  b y  m a r ih u a n a -sm o k in g  M e x ic a n  im m ig ra n ts  u n d e r  c o n d i ­

t io n s  o f  e c o n o m ic  d e p re s s io n  in  Ih c  1920s a n d  e a r ly  1930s. M e x ic a n  im m ig ra n ts  

had  b e e n  w e lc o m e d  as  a so u rce  o f  c h e a p  fa rm  la b o r  d u r in g  Ih c  e c o n o m ic  b o o m  

in th e  e a r ly  1920s. W i th  Ih c  o n se t o f  the  G r e a t  D e p re s s io n  Ih c  C h ic a n o  and  

M e x ic a n  la b o r  fo rc e  b e c a m e  an  u n w e lc o m e  su rp lu s  in  reg ion s  d e v a s ta te d  b y  

u n e m p lo y m e n t .  U n d e r  th e s e  c ir c u m s ta n c e s ,  th e  u s e  o f  m a r ih u a n a  b e c a m e  a 

s y m b o l o f  e v i l  an d  users  w e r e  d e p ic te d  as c a p a b le  o f  th e  m o s t v io le n t  c r im es  

u n d e r  its  in f lu e n c e  (R e a so n s  &  P u rd u e . 1981). In  s h o r l .  th e  p ro h ib it io n  o f  o p iu m  

a n d  c o c a in e  u s e  u n d e r  th e  H a r r is o n  N a r c o t ic  A c t ,  a n d  m a r ih u a n a  u se  u n d e r  the  

M a r ih u a n a  T a x  A c t  w a s  a im e d  at c o n tro l lin g  th e  p e r c e iv e d  th rea ts  p o s e d  b y  the  

n o ted  e thn ic  an d  racial p op u la tio n s . In  a d d itio n , the  re sp ec tive  la w s  w e re  s ym b o lic  

g e s tu re s  to  in d ic a te  th e  s u p e r io r ity  o f  A n g lo  c u ltu r e  o v e r  O r ie n ta l ,  b la c k , a n d  

C h ic a n o  c u ltu r e  in t im e s  o f  g rea t c o n c e rn  a b o u t  th e s e  th r ea te n in g  g rou p s

S o c ia l r e sea rch  o n  fe d e ra l d ru g  le g is la tio n  s in c e  th e  M a r ih u a n a  T a x  A c t  is 

no t a s  e x te n s iv e  o r  as s y s te m a tic . H o w e v e r ,  a v a i la b le  lite ra tu re  c o n t in u e s  to  

e m p h a s iz e  e c o n o m ic  o r  so c ia l te n s io n s  b e tw e e n  d if fe r e n t  seg m e n ts  o f  s o c ie ty .” 

F o r  e x a m p le ,  S u sm a n  (1975). Ih c  N a t io n a l  P a ro le  In s titu te s  (1964). a n d  G la s e r  

(1974) n o te  lh a t  fo l lo w in g  W o r ld  W a r  I I ,  d ru g  u se  b e c a m e  c o n c e n tr a te d  in  large 

c it ie s , a m o n g  y o u n g e r  p e rso n s , p e rso n s  fro m  th e  lo w e s t  s o c io e c o n o m ic  c la s se s , 

a n d  p a r t ic u la r ly , a m o n g  p o o r  s lu m -d w e ll in g  b la c k s , P u e r to  R ic a n s , a n d  M c x ic a n -  

A m c r ic a n s .  F u r th e r , a m o n g  th e se  " o u t s i d e r s . "  d ru g  a d d ic t io n  in c re a s in g ly  b e ­

c a m e  a s so c ia te d  w ith  o th e r  t y p e s  o f  ille g a l b e h a v io r  (c r im e  a n d  d e lin q u e n c y ) . In  

th is  c o n te x t  C o n g re s s  e n a c te d  th e  m o s t s e v e r e  c r im in a l s e n te n c e s  e v e r  im p o s e d  

fo r  d r u g  u s e  a n d  a b u s e  ( s e c  Ih c  p rc -1 9 7 0  p e n a l t y  s t r u c tu r e  s u m m a r iz e d  in  

T a b le  I) .

W h i le  th e  resea rch  c i te d  a b o v e  is  c le a r ly  s u g g e s t iv e  o f  ra c ia l a n d  e th n ic  

d is c r im in a t io n  in  th e  m a k in g  o f  c r im in a l d a ig  la w s ,  it is n o te w o r th y  tha t u n d e r  

c e r ta in  c ir cu m s ta n c e s  e v e n  th e  d ru g -re la te d  b e h a v io r  o f  a fflu en t s o c io e c o n o m ic  

g ro u p s  (e .g . ,  m id d le  c la s s  w h ite s )  m a y  be  su b je c t  to  p u n it iv e  le g is la tio n . F e d e ra l 

d ru g  le g is la t io n  e n a c te d  d u r in g  th e  I9ft(ls ( T h e  F e d e r a l  D ru g  A b u s e  C o n tr o l
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A m e n d m e n t s  o f  1965 a n d  1968) arc  c a s e s  in  p o in t . T h e  m o s t d is t in c t iv e  fea tu re  

o f  d ru g  u s e  d u r in g  th is  p e r io d  w a s  Ih c  c o n s u m p t io n  o f  n e w  ty p e s  o f  d ru gs  ( in ­

c lu d in g  L S D  a n d  o th e r  I: d lu c in o g c n s )  b y  m id d le  c la s s  y o u th  in  c o m m u n it ie s  and  

o n  c o l le g e  c a m p u s e s . A l th o u g h  th e  u se  o f  d a n g e ro u s  d ru g s  w a s  no t c o n c e n tra te d  

a m o n g  t r a d it io n a l " s o c i a l  in f e r io r s . "  G r e e n b e r g  (1974, p . 190) argu es  tha t " t h e  

r a t io n a le  b e h in d  th e  le g is la t io n  (o f  th e  I9 6 0 s | w a s  no t the  c o n tr o l o f  d ru g  a b u se , 

b u t th e  d e lib e r a te  h a ra s sm e n t an d  sn p rc s s in n  o f  a n  e m e rg in g  m in o r ity  g ro u p  fe lt 

to  b e  p o l i t i c a l l y  d a n g e ro u s  a n d  m o r a lly  d i s r u p t i v e .”  G u s f ic ld  (1975) a d d s  tha t 

d ru g  u se  a m o n g  y o u th  in  th e  1960s w a s  r e la te d  to  m a jo r  c u ltu ra l is s u es , e s p e c ia lly  

th e  " m o r a l  r e v o lu t i o n . "  w h ic h  to u c h e d  o f f  n e w  d e b a te s  a b o u t h e d o n is m , s e x ­

u a li ty .  in d iv id u a l  a n d  p u b l ic  r e s p o n s ib i l it y ,  a n d  p e rso n a l a m b it io n . T h u s ,  fo r G u s ­

f ic ld , Ih c  la b e lin g  o f  th e  n e w  d ru g s  o f  th e  1960s as  i llic it  s e r v e d  to  m a in ta in  the  

c o n d e m n a t io n  o f  d ru g  u se rs  a n d  re in fo r c e d  th e  le g it im a c y  o f  th o se  v a lu e s  th r c a l - 

c n c d  b y  c u ltu ra l c h a n g e .

In  s u m . lega l p r o h ib it io n  o f  d ru g s  o r  a n  u p g ra d in g  o f  d ru g  p e n a lt ie s  is l ik e ly  

to  o c c u r  svh en  g ro u p s  (m o s t  o fte n  m in o r i ty  a n d  lo w -in c o m c  g ro u p s ) th rea ten  

p o w e r fu l  in te r e s ts  o r  c h a lle n g e  d o m in a n l c u ltu ra l v a lu e s . In  G u s f i c ld 's  (1963) 

te r m s , th e  th r ea ts  p o s e d  a rc  th o s e  o f  " e n e m y  d e v i a n t s . "  Im p o r ta n tly ,  G r e e n ­

b e rg ’ s (1974) a n d  G u s f i c ld ’s (1975) a n a ly s e s  in d ic a te  tha t th e  d ru g -re la te d  b e ­

h a v io r  o f  d o m in a n t  s e g m e n ts  o f  Ih c  p o p u la t io n  m a y  b e  su b je c t  to  p u n it iv e  le g is ­

la t io n  i f  th a t b e h a v io r  s y m b o l i z e s  a  c h a lle n g e  to  th e  le g it im a c y  o f  im p o r ta n t so c ia l 

v a lu e s . It  is a ls o  n o te w o r th y ,  h o w e v e r ,  tha t th e  p e n a lt ie s  e n a c te d  in  th e  la tte r  

t y p e s  o f  e a s e s  a rc  l ik e ly  to  b e  m u ch  le s s  s e v e r e  th a n  th o se  w h ic h  a p p ly  to  c r im es  

i n v o lv in g  s u b s ta n c e s  ( e .g . ,  h e ro in , c o c a in e )  p r e s u m a b ly  u s ed  b y  tra d itio n a l m i­

n o r it ie s . F o r  e x a m p le ,  c o m p a r e  th e  p rc-19 70  n a rc o tic s  an d  m a r ih u a n a  p en a ltie s  

w i th  th e  prc -1 9 7 0  p e n a lt ie s  fo r  d a n g e ro u s  d ru g s  in T a b le  I . I t  is e v e n  p o s s ib le  that 

a d e c l in e  in  p ro h ib it io n  w i l l  o c c u r  w h e n  th e  u n d e s ira b le  a c t i v i t y  is  a s so c ia te d  w ith  

im p o r ta n t  s e g m e n ts  o f  s o c ie ty . A l th o u g h  d ru g  p e n a lt ie s  a rc  s e ld o m  lo w e r e d ,  a n a l­

y s e s  (G a l l ih c r  c t a l . ,  1974; G a l l ih c r  &  B a s i l ic k .  1979; G la s e r . 1974) o f  lib e ra liz in g  

tren d s  in  m a r ih u a n a  le g is la t io n  at the  s la te  le v e l  e m p h a s iz e  a fe a tu re  lh a t is m ore  

o r  less a  " c o r o l l a r y  o f  Ih c  c o n f l ic t  p e r s p e c t i v e 's  c la im  rega rd in g  the  u s e  o f  d ru g  

la w s  fo r  m in o r i t y  o p p re s s io n . T h e  c o n c lu s io n  is tha t c o n s e n su s  on  le n ie n t p e n ­

a lt ie s  is m o s t e a s i ly  a c h ie v e d  i f  th e  d ru g  in  q u e s t io n  is no t a s so c ia te d  w ith  a 

th r ea te n in g  m in o r i t y ”  (G a l l ih c r  &  B a s i l ic k . 1979, p . 295).

C o n s id e r in g  th e  p o p u la t io n  g ro u p s  s e p a r a te ly ,  th e n , it is p o s s ib le  to  in te rp re t 

leg a l c h a n g e s  w h ic h  e m e rg e  to  c o n tro l th e  d r u g -r e la te d  b e h a v io r  o f  b o th  su b o r ­

d in a te  a n d  s u p c ro rd in a lc  g ro u p s  w ith in  th e  c o n f l ic t  fram e  o f  re fe re n c e , an d  as 

r e f le c tin g  d is c r im in a to r y  la w m a k in g . In  Ih c  e a s e  o f  s u b o rd in a te  g ro u p s , the  le g ­

is la tio n  w h ic h  e m e rg e s  a t te m p ts  lo  p ro te c t  d o m in a n t  v a lu e s  a n d  p o w e r fu l in teres ts  

b y  a p p ly in g  c o e r c i v e  r e fo r m  w h e n  th e  b e h a v io r  o f  m in o r i t y  a n d  lo w - in c o m c  

g ro u p s  b e c o m e  th r ea te n in g . O n  th e  o th e r  h a n d , d ru g  c o n tro l la w s  ten d  to  be 

l ib e ra l iz e d  w h e n  th e  in te re s ts  o f  d o m in a n t  g ro u p s  seem  ju x ta p o s e d  lo  m o re  p u ­

n i t iv e  e x is t in g  le g is la tio n . A va r ia n t  o n  th e  la t te r  th e m e  is lo  criminalize Ihc 

u n d e s ira b le  c o n d u c t ,  bu t to  im p o s e  le la t i v c l y  ligh t p e n a lt ie s  m a in ly  as a w a y  o f  

r e a ff irm in g  th e  le g it im a c y  o f  v a lu e s  th r e a te n e d  b y  the  d r u g -ie la te d  a c t iv i t ie s  o f  

ic p u la h lc  p o p u la t io n s .

. . . . . . .
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T h e  q u e s t io n s  th a t p r o v id e  th e  im p e tu s  fo r  th e  p resen t a n a ly s is  r e m a in s , 

h o w e v e r .  W h a t  h a p p e n s  w h e n  a  p e r c e iv e d  d ru g  c r is is  s im u lta n e o u s ly  in v o lv e s  

the  b e h a v io r  o r  b o th  s u b o r d in a te  a n il su p c ro rd in a lc  g ro u p s ?  H o w  d o c s  a  leg a l 

s y s te m , w h ic h  is s u p p o s e d  to  b e  b lin d  lo  ra ce  a n d  c la s s  c o n s id e ra t io n s  in  la w ­

m a k in g  a n d  e n fo r c e m e n t ,  d e a l w i th  th e  c o n f l ic t in g  in te re s ts  p o s e d  b y  a d iv e r s e  

p o p u la t io n  o f  d ru g  o f fe n d e r s ?  D o e s  C o n g r e s s  d i f fe r e n t ia l ly  w e ig h t  Ih c  th rea ts  

p o s e d  b y  e a c h  g ro u p  a n d  c o n s tr u c t  a la w  tha t a p p lie s  to  a ll .  b u t w h ic h  is m o re  

o r  le s s  c o e r c iv e  o r  lib e ra l d e p e n d in g  u p o n  the  r e la t iv e  se r io u sn ess  o f  th e  th rea ts  

p o s e d ?  O r ,  d o c s  th e  le g is la tu r e  a t te m p t  to  ta ilo r  the  la w  to  m ee t th e  re q u ire m e n ts  

o f  " s u b s t a n t i v e  j u s t i c e "  fo r  th e  v a r io u s  p o p u la t io n s ?  I f  the  la t te r , w h a t  is  the  

s y s te m 's  m e c h a n is m  fo r  d i f fe r e n t ia t in g  a m o n g  p o p u la t io n s , a n d  ju s t i f y in g  Ih c  re ­

su lt in g  la w  in  u n iv c r s a lis l ic  te r m s ?  D is c o v e r in g  Ih c  a n s w e rs  to  th e s e  q u e s tio n s  is 

Ih c  s u b je c t o f  th e  f o l lo w in g  d is c u s s io n .

M ETHO DOLOGY

T o  e x p lo r e  th e  ( I )  p o s s ib le  d is c r im in a to r y  fe a tu re s  o f  th e  1970 fe d e ra l d ru g  

a c t a n d  (2) Ih c  p ro c e s s  th r o u g h  w h ic h  a  g e n e ra l la w  is d e v e lo p e d  to  a c c o m m o d a te  

a v a r ie t y  o f  s p e c if ic  c o n c e r n s , a  d e ta i le d  a n a ly s is  o f  Ih c  c o n g re s s io n a l c o m m il lc e  

h ea r in g s  a n d  f lo o r  d e b a te s  w h ic h  p r e c e d e d  th e  l a w 's  e n a c tm e n t  w a s  c o n d u c te d . 

In  to ta l,  S e n a te  a n d  H o u s e  h e a r in g s  y ie ld e d  a p p r o x im a te ly  2000 p a g es  o f  te s t i ­

m o n y  fr o m  m o re  th a n  118 w itn e s s e s  r e p re se n tin g  th e  A d m in is t r a t io n ,  lo c a l and  

s ta te  la w  e n fo r c e m e n t  ( e .g . ,  m a y o r s ,  p o lic e  c o m m is s io n e r s , e tc . ) ,  v a r io u s  m e d ic a l 

a n d  s c ie n t i f ic  f ie ld s  ( e .g . .  p h a rm a c is ts , p h y s ic ia n s , d ru g  m a n u fa c tu re rs , p s y c h i ­

a tr is ts ) . a g e n c ie s  a d m in is te r in g  to  p e o p le  w i th  d ru g  p ro b le m s , an d  a  sm a tte r in g  

o f  e d u c a to r s , c i v i l  lib e r ta r ia n s , an d  th e  lik e . In  a d d it io n  to  c o m m it te e  h ea r in gs , 

th e re  w e r e  e ig h t d a y s  ( s ix  in  Ih c  S e n a te , t w o  in  th e  H o u s e )  o f  f lo o r  d e b a te s  o n  

va r io u s  v e r s io n s  o f  Ih c  p r o p o s e d  d ru g  le g is la tio n .

T h e  c o n g re s s io n a l r e c o rd s  fr o m  th ese  d c b r ic s  a n d  h ea r in gs  w e r e  e x a m in e d  

in  d e ta il to  d is c o v e r  C o n g r e s s ’ v i e w s  o f  its  m is s io n  in ligh t o f  th e  v a r ie t y  o f  

p o p u la t io n  g ro u p s  l ik e ly  to  b e  a f fe c te d  b y  th e  le g is la t io n ; C o n g r e s s 'ju s t i f i c a t io n  

o f  p r o v is io n s , i f  a n y , th a t d is t in g u is h  a m o n g  o ffe n d e r s  o n  the  b a s is  o f  so c ia l 

c r ite r ia , su ch  as r a c e , e th n ic i t y  a n d  c la s s ; an d  a n y  h id d e n  a g e n d a s , s y m b o lic  o r 

in s tru m e n ta l, o f  Ih c  la w m a k e r s .  O b v io u s ly ,  th e re  are  sh o r tc o m in g s  in  re ly in g  

s o le ly  u p o n  an  e x a m in a t io n  o f  c o n g re s s io n a l r e c o rd s  in a n a ly z in g  leg a l ch an g es . 

A s  G a l l ih c r  a n d  B a s i l ic k  (1979, p . 286) n o te , " c o m p le t e  u n d e rs ta n d in g  o f  a n y  

le g is la tio n , in c lu d in g  d ru g  la w s ,  r e q u ire s  c o n s id e ra t io n  o f  b o th  tr ig ger in g  e v e n ts  

an d  h is to r ic a l fo u n d a t io n s . "  S u c h  fa c to rs  m a y  b e  re v e a le d  in a v a r ie t y  o f  so u r ce s , 

in c lu d in g  n e w s  r c p o r ls  a n d  in t e r v ie w s  w i th  k e y  in fo rm a n ts . T h u s ,  Tor a c o m p r e ­

h e n s iv e  u n d e r s ta n d in g  o f  c h a n g e s  in  le g is la t io n , it w o u ld  he d e s ira b le  to  p ro v id e  

a v e r y  b ro a d  d a ta  b a s e . H o w e v e r ,  w h e n  the  " p o l i t i c a l  d r a m a "  o f  d e b a te s  and  

hea r in gs  is c o m p le x  a n d  d e ta i le d  (as it is  in  th is  c a s e )  th e y  m a y  p r o v id e  su ffic ie n t 

e v id e n c e  o f  s tru c tu ra l c o n l l ie ls  tha t u n d e r lie  the  le g is la tio n . In  a d d it io n , in a n a ­

ly z in g  th e  p ro c e s s  o f  la w m a k in g ,  it is in a p p ro p r ia te  s im p ly  to  ta k e  th e  le g is la tio n



;il fa c e  v a lu e .  T h e  s ta tu te s  m a y  n o t re f le c t  c o n g re s s io n a l (o r  p u b lic )  in lc n l r e ­

g a rd in g  Ih c  p u n is h m e n t  o f  o ffe n s e s  o r  o ffe n d e r s . H o w e v e r ,  h id d e n  a g e n d s , s y m ­

b o lic  a n d  in s tr u m e n ta l,  m a y  be  r e v e a le d  in  th e  p ro c e ss  o f  h a m m e r in g  o u t s p e c if ic  

p r o v is io n s  o f  th e  le g is la tio n . T h u s ,  s y s te m a t ic  a n a ly s is  o f  c o n g re s s io n a l d e b a te  

s h o u ld  p r o v id e  a u s e fu l w a y  o f  d is c o v e r in g  ( I )  w h a t  t y p e s  o f  o ffe n d e r s  (o ffe n s e s )  

a re  a c tu a l a n d  s y m b o l ic  ta rg e ts  o f  th e  le g is la tio n  an d  (21 h o w  C o n g re s s  d is t in ­

g u is h e d  (a n d  ju s t i f ie d  su c h  d is t in c t io n s )  a m o n g  o ffe n d e r s  fro m  d if fe re n t s o c ia l 

b a c k g r o u n d s  in  c o n s tru c t in g  a la w  th a t is g e n e ra l in  c o n te n t , to n e , a n d  m e s sa g e . 

M o r e  g e n e r a lly ,  th e  p re sen t a n a ly s is  p r o v id e s  a  ea se  s tu d y  o f  th e  d y n a m ic s  o f  

th e  c r im in a l la w m a k in g  p ro c e s s  ::s it o c c u r s  in  th e  le g is la tu re . U n fo r tu n a te ly ,  a s  

G ib b o n s  (1982) p o in ts  o u t. su ch  d e ta i le d  s tu d y  is an  im p o r ta n t o m is s io n  in  a n a l ­

y s e s  o f  th e  c r e a t io n  o f  l a w  in  m o d e rn  s o c ie t ie s .

BA CKG RO U N D  O F T H E  1970 A C T

L ik e  p r e v io u s  d ru g  le g is la tio n , th e  C D A P C A  w a s  a  r e sp o n s e  to  a p e r c e iv e d  

d ru g  c r is is . D u r in g  th e  la te  1960s a n d  e a r ly  1970s, p u b lic  a n d  p o lit ic a l c o n c e rn  

a b o u t  d ru g s  r e a c h e d  n ea r  c r is is  p ro p o r t io n s  ( L i d z  a n d  W a lk e r , 1980). S e v e r a l  

fa c to rs  s e e m e d  to  c h a ra c te r iz e  th e  p e r io d . F ir s t ,  as  n o te d  a b o v e ,  b y  Ih c  e n d  o f  

th e  1960s, n e w  p a tte rn s  o f  d ru g  u s e , a b u s e , a n d  tr a f fic k in g  w e r e  e v id e n t  a m o n g  

m id d le  a n d  u p p e r  c la s s  w h it e  y o u th .  In  p a r t , su ch  d ru g  u se  s to o d  as  a  s y m b o l o f  

y o u th 's  d is a f fe c t io n  w i th  th e  leg a l s y s te m . V ie tn a m  W a r  p o lic ie s , a n d  g en e ra l 

s o c ie ta l v a lu e s  ( L i d z  a n d  W a lk e r . 1980: G u s f ic ld ,  1975; G r e e n b e r g .  1974). S e c o n d , 

th e re  w a s  a p r e s u m e d  in c rea se  in o p ia te  u se  a m o n g  tra d it io n a l d ru g -u s in g  p o p u ­

la t io n s  ( i .e . ,  m in o r it ie s  a n d  m e m b e rs  o f  Ih c  lo w e r  c la s se s ) . T h i r d ,  c o n c o m m ita n t  

w i th  th e  r is in g  a n d fo r  p re su m e d  in c re a se  in  d ru g  u se  w a s  an  in c rea se  in  s tree t 

c r im e  w h ic h  in c r e a s in g ly  b e c a m e  a s so c ia te d  w ith  d ru g  u se . T h e  p re s u m p tio n  w a s  

tha t a d d ic ts  c o m m it t e d  c r im e s  o f  th e ft  to  su p p o r t th e ir  d ru g  h a b its , a n d  c o m m it te d  

a c ts  o f  v io le n c e  w h ile  u n d e r  Ih c  in f lu e n c e  o f  d ru g s . In  a d d it io n  to  th e se  d r u g - 

u s in g  p o p u la t io n s , o f  c o u rs e , w e r e  th e  s u p p lie rs  o f  d r u g s — m a n u fa c tu re rs , d is ­

tr ib u to r s , a n d  m a jo r  a n d  sm a ll d e a le rs  w h o  s o ld  d ru g s  fo r  p ro f i t .  A l th o u g h  d ru g  

t r a f f ic k in g  is r a c ia l ly  a n d  e th n ic a l ly  s tr a t if ie d , ( la n n i. 1974), tra ffic k e rs  cu t a c ro s s  

a v a r ie t y  o f  ra c e , e th n ic , an d  c la s s  lin e s .

In  s h o r t ,  u n lik e  in  p r e v io u s  le g is la t io n , d e a lin g  w i th  th e  d ru g  p ro b le m  in 1970 

m e a n t ( I )  d e a l in g  w i th  a v a r ie t y  o f  k in d s  o f  o ffe n s e s  a n d  o ffe n d e r s  a n d  (2) a d ­

d re s s in g  th e  s y m b o l ic  ch a lle n g e  lo  th e  le g it im a c y  o f  e x is t in g  n o rm s  an d  v a lu e s  

p o s e d  b y  d ru g  u s in g  a n d  p u s h in g  a m o n g  re p u ta b le  p o p u la t io n  g ro u p s , an d  Ih c  

p e r c e iv e d  tin  c a ts  lo  life  a n d  p r o p e r ly  p o s e d  b y  tra d itio n a l d ru g  u s in g  p o p u la t io n s . 

W e  tu rn  n o w  'o  o u r  a n a ly s is  o f  Ih c  p ro c e s s  th rou gh  w h ic h  th e  le g is la tu re  a c c o m ­

m o d a te d  w i th in  a  g en e ra l la w  th e  i llic it  d ru g  b e h a v io r  an d  r e la te d  a c l iv i t e s  o f  

d iv e r s e  p o p u la t io n  s e g m e n ts , w h ile  p r e s e r v in g  a t le a s t in a p p e a ra n c e , th e  id e a ls  

o f  e i | i i a l i l y  a n d  ju s t i c e ,  a n d  s y m b o l i z in g  s o c ie ta l d is a p p r o v a l  o f  u n d e s ir a b le  

d ru g  u se .

PROVISIONS OF T H E  1970 A C T

T h e  1970 A c t  m a d e  b ro a d  s w e e p in g  c h a n g e s  in  th e  s tru c tu re  o f  fe d e ra l d ru g  

c o n tro l. T h e  n e w  la w  c o n s o l id a te d  n e a r ly  a ll e x is t in g  fe d e ra l d ru g  le g is la tio n , an d  

c h a n g e d  Ih c  b as is  o r  fe d e ra l d ru g  c o n tr o l f r o m  C o n g r e s s ' p o w e r s  to  la x  an d  to  

c o n tro l im p o r ts  to  Ih c  p o w e r  o f  C o n g r e s s  to  r e g u la te  in te rs ta te  c o m m e rc e . In  

a d d it io n , a n d  m o s t im p o r ta n t ly  fo r  o u r  p u r p o s e s . Ih c  1970 A c t  e s ta b lis h e d  a  n e w  

and  m o re  c o m p le x  p e n a lt y  s tr u c tu r e  fo r  fe d e ra l d ru g  o ffe n s e s  (see  T a b le  2) w h ic h  

tie d  the  p e n a lt ie s  b o th  to  th e  t y p e  o f  c r im e  ( e .g . .  sa le  o r  p o s s e s s io n )  an d  th e  ty p e  

o f  su b s ta n ce  i n v o l v e d .1

M a jo r  im p e tu s  fo r  n e w  d ru g  le g is la tio n  c a m e  Iro m  th e  W h i t e  H o u s e .-’ E c h o in g  

the  c h a ra c te r is t ic s  o r  th e  d ru g  p r o b le m  d e s c r ib e d  a b o v e ,  o n  J u ly  14. 1969 P re s i­

d en t N i x o n  sen t a  m e s sa g e  to  C o n g r e s s  in  w h ic h  he a rg u e d  tha t the  a b u se  o f  

d ru gs  h a d  " g r o w n  fr o m  e s s e n t ia l ly  a  lo c a l p o lic e  p ro b le m  in to  a n a tion a l threa t 

to  th e  p e rso n a l h e a lth  a n d  s a fe ty  o f  m il l io n s  o f  A m e r i c a n s "  (C o n g re s s io n a l Q u a r ­

te r ly . 1969. p . 5 7 -A ) . T o  c o p e  w i th  th is  g r o w in g  m e n a c e  th e  P re s id en t o u t l in e d  a 

te n -p o in t  p ro g ra m , in c lu d in g  p ro p o s a ls  fo r  a  c o m p le te  r e v is io n  o f  c u rren t in a d e ­

q u a te  a n d  o u td a te d  d ru g  la w s .

W i th  s e v e ra l e x c e p t io n s .  Ih c  A d m in is t r a t io n 's  b i l l as s u b m it te d  lo  C o n g re s s  

m a in ta in e d  th e  sa m e  p e n a lt ie s  tha t w e r e  in  e f fe c t  u n d e r  th e  N a r c o t ic s  C o n tr o l 

A c t  o f  1956 a n d  the  D ru g  A b u s e  C o n tr o l  A d m c n d m e n ls  o f  1968. A s  o u t l in e d  in 

T i t l e  V  o f  S .2637, th e  o r ig in a l b ill w o u ld  h a v e  a lte re d  e a r lie r  p e n a lt ie s  b y  ( I )  

e l im in a tin g  m in im u m  m a n d a to r y  s e n te n c e s  Tor f ir s t -o f fe n s e  p o s se s s io n  eases  o n ly :  

(2) p r o v id in g  fo r  sp e c ia l f i r s t -o f fe n d e r  t r e a tm e n t  in  u n la w fu l p o s se s s io n  e a s e s ; (3) 

req u ir in g  tha t in  th e  a p p lic a t io n  o f  sp e c ia l p e n a lt ie s  fo r  sa le  lo  m in o rs , th e  r e c ip ­

ien t m u st b e  a t le a s t th r e e  y e a r s  th e  ju n io r  o f  th e  d is tr ib u to r : (4) tre a tin g  p o s s e s ­

s ion  w i th  in te n t lo  se ll in th e  sa m e  m a n n e r  as s a le ; (5) s e p a ra tin g  a n d  e x te n d in g  

p e n a lly  p r o v is io n s  fo r  Ih c  p ro fe s s io n a l c r im in a l e n g a g e d  in  th e  bu s in ess  o f  s u p ­

p ly in g  d ru g s  to  o th e r s  fo r  p r o f i t :  a n d  (6) p r o v id in g  c iv i l  p e n a lt ie s  fo r  in d u s tr ie s  

w h ic h  v io la te  c e r ta in  la w s .  S ig n i f ic a n t ly ,  m a n d a to r y  m in im u m  p e n .. ,lie s  fo r  o f ­

fe n se s  o th e r  tha n  f ir s t -o f fe n s e  p o s s e s s io n  w e r e  r e ta in e d , as  w e re  the  s p e c ific  

p e n a lt y  ran g es  fo r  m o s t  o ffe n s e s .

Im p o r ta n t ly , th e  p e n a lt y  p r o v is io n s  th a t w e r e  e v e n tu a l ly  e n a c ted  in to  la w  

w e r e  s u b s ta n tia lly  le s s  s e v e r e  tha n  th o se  o r ig in a l ly  p ro p o se d  b y  the  A d m in is t r a ­

t io n  an d  th o se  e f fe c t iv e  p r io r  to  th e  1970 A c t .  E s p e c ia l ly  n o te w o r th y  w e re  ( I )  the  

w h o le s a le  e l im in a t io n  o f  m a n d a to r y  m in im u m  p e n a lt ie s : (2) the  re d u c tio n  o f  m a x ­

im u m  s e n te n c e s  fo r  t r a d it io n a l d ru g  o f fe n s e s ;  (3) th e  re d u c t io n  o f  f ir s t -o ffe n s e  

p o s s e s s io n , a n d  d is tr ib u tio n  o f  sm a ll a m o u n ts  o f  m a r ih u a n a  fo r  n o  re m u n e ra tio n , 

lo  m is d e m e a n o r s : (4) th e  p r o v is io n  o f  sp e c ia l f ir s t -o f fe n d e r  trea tm en t fo r  p o s s e s ­

so rs ; a n d  (5) th e  e l im in a t io n  o f  p r o v is io n s  d e n y in g  o ffe n d e r s  th e  righ t lo  p ro b a tio n  

iin il p a ro le  o r  to  h a v e  th e ir  s e n te n c e s  su s p e n d e d . In  o n ly  t w o  a reas  w e re  the  197(1 

p e n a lt y  p r o v is io n s  m o re  s e v e r e  I lia n  e a r lie r  fe d e ra l d ru g  p e n a lt ie s . U n d e r  the  

1971) A c t .  t w o  n e w  c a te g o r ie s  o f  o ffe n d e r s  w e r e  s in g le d  o u t fo r  e s p e c ia lly  harsh  

tr e a tm e n t —  th o se  e n g a g e d  in a c o n t in u in g  c r im in a l e n te r p r is e . ’ a n d  the  d a n g e ro u s  

sp e c ia l d ru g  o f fe n d e r .4 E v e n  w i th  th e s e  to u g h  p r o v is io n s , h o w e v e r ,  th e  b u lk  o l

1 KivV v, ...‘i Y J f o - y ‘py >.r to  -sosn.



p e n ­

a lt ie s  lh a n  t h e y  m a y  h a v e  r e c e iv e d  u n d e r  ea r lie r  la w s .  (S e e  T a b le  2 fo r a  su m m a ry  

o f  p e n a lt ie s  u n d e r  th e  1970 A c t . )

EX P LA IN IN G  T H E  1970 P EN A LT Y  RED U CTIO N S

A n a ly s i s  o f  c o n g r e s s io n a l d e b a te s  su rro u n d in g  th e  e n a c tm e n t  o f  Ih c  1970 A c t  

su g g es ts  th a t th e  n o te d  p e n a lt y  s tru c tu re  d id  in  part rep resen t d is c r im in a to r y  

la w m a k in g  ( i .e . .  th e  c o n s tr u c t io n  o f  p e n a lt ie s  tha t w o u ld  m in im is e  a n y  p o s s ib le  

n e g a t iv e  c o n s e q u e n c e s  tha t m ig h t a c c ru e  fro m  th e  c r im in a l d ru g  a c t iv i t ie s  o f  a 

p re fe r r ed  s e g m e n t  o f  th e  p o p u la t io n — w h ite  m id d le  c la s s  y o u th ) . It  w o u ld  h e  a 

m is r e p r e s e n ta t io n , h o w e v e r ,  to  c o n c lu d e  tha t s e r v in g  th e  in te re s ts  o f  Ih c  m id d le  

and  u p p e r  c la s s e s  b y  p r o te c t in g  th e ir  so n s  a n d  d a u g h te rs  from  c r im in a liz a t io n  as 

fe lo n s  svas C o n g r e s s ’ o n l y  g o a l in  e n a c t in g  th e  p ro v is io n s  o f  the  1970 A c t .  C o n ­

g re s s  a ls o  s o u g h t  to  ( I )  u n d e r s c o r e  s o c ie ta l d is a p p r o v a l  o f  i l l ic i t  d ru g  u s e —  

w h e th e r  lh a t  c h a ra c te r is t ic  o f  s u b o rd in a te  o r  su p c ro rd in a lc  p o p u la tio n s  a n d  (2) 

p r o v id e  a  c o e r c iv e  a p p r o a c h  to  d ru g  c o n tro l in  d e a lin g  w i th  ce r ta in  c o n v e n tio n a l 

t y p e s  o f  o f fe n d e r s .  T h u s  C o n g r e s s  d is tin g u is h e d  a m o n g  d ru g  o ffe n d e rs  in su ch  a 

w a y  th a t  p e r m it t e d  th e  s im u lta n e o u s  a c h ie v e m e n t  o f  a ll o f  th e se  g oa ls . R e fo cu s in g  

Ih c  d ru g  p r o b le m  o n  Ih c  c o n s e q u e n c e s  o f  pu sh in g  d ru gs  ra th er  than  o n  th e ir  u se  

w a s  th e  m a jo r  m e c h a n is m  b y  w h ic h  th e  d is t in c t io n s  w e r e  m a d e  an d  ju s t i f ie d .  B y  

r e d e f in in g  th e  p r o b le m  in  th is  w a y .  C o n g re s s  w a s  a b le  to  d e v e lo p  a la w  d ir e c te d  

at “ s a v in g ”  u s e rs  a n d  p u n is h in g  p u sh e rs , w h a te v e r  th e ir  r e s p e c t iv e  so c ia l b a c k ­

g ro u n d s . O n c e  c o n s tr u c te d ,  s u c h  a  la w  w o u ld  n o t a p p e a r  to  rep resen t a  c la s s - 

b a s e d  d ru g  p o l ic y ,  bu t w o u ld  p r o v id e  th e  v e h ic le  fo r  d e a lin g  less  h a rs h ly  w ith  

m o re  a f f lu e n t  o f fe n d e r s , th e  h u lk  o f  w h o m  c o u ld  b e  c o n c e iv e d  as users  ra th er  

tha n  p u s h e r s . ( C o n g ic s s  r e c o g n iz e d  tha t m id d le  c la s s  y o u th  o fte n  so ld  d ru g s , bu t 

p ro fit  m a k in g  w a s  n o t s e e n  as  Ih c  m a jo r  g o a l o f  su ch  a c t iv i t y . )  C o n c e p ts  su g g es ted  

in  G u s f i c ld 's  a n a ly s e s  (1963, 1967) o f  a lc o h o l p ro h ib it io n  a re  in s tru c t iv e  h e re .

In  d is c u s s in g  th e  ro le  o f  th e  T e m p e ra n c e  M o v e m e n t  in Ih c  p ro h ib it io n  o f  

a lc o h o l.  G u s f i c ld  (1963) d is c e rn e d  tw o  t y p e s  o f  re fo rm  e ffo r ts . A s s im i la t iv e  r e ­

fo rm  is p o s s ib le  w h e n  th e  o b je c t  o f  Ih c  re fo rm  is s o m e o n e  tha t can  b e  p it ie d  o r  

h e lp e d . T h e  s ic k  o r  r e p e n ta n t  d e v ia n t  is v ie w e d  as c o n t in u in g  to  h o ld  a lle g ia n ce  

to  d o m in a n t  s o c ia l n o rm s  a n d  v a lu e s . H o w e v e r ,  b e c a u s e  o f  m o ra l w e a k n e s s  o r 

p e rs o n a l c ir c u m s ta n c e s  th e  in d iv id u a l has s l ip p e d  in to  Ih c  d e p th s  o f  e v i ln e s s . T h e  

ta sk  is to  c o n v e r t  a n d  s a lv a g e  th e  d e v ia n t  th rou gh  b e n e v o le n t  g o o d w i l l  an d  h u ­

m a n ita r ia n  c IT o r ls  ( lo  trea t o r  re h a b ilita te  h im /her). It is th e re fo re  no t n e c e ss a ry  

lo  a p p ly  e x t r e m e  s a n c tio n s  to  su ch  d e v ia n ts .

In  c o n t r a s t ,  c o e r c iv e  r e fo rm  e m e rg e s  w h e n  the  o b je c t  o f  the  r e fo rm e r 's  e f ­

fo r ts  c a n n o t  b e  p i ed  o r  h e lp e d ;  w h e n  he o r  she  is an  e n e m y  d e v ia n t . E n e m y  

d e v ia n ts  r e je c t  th e  r e fo r m e r 's  v a lu e s  an d  d o  n o t w a n t  to  c h a n g e . T h e y  en g ag e  in 

th e  u n d e s ir a b le  b e h a v io r  fo r  p e rso n a l p leasu re  and  in d e f ia n c e  o f  d o m in a n t so c ia l 

n o rm s  a n d  v a lu e s .  C o e r c iv e  r e fo rm e rs  tu rn  lo  r e p re s s iv e  c o n tro l m e c h a n is m s  lo  

d e a l w i th  th e  e n e m y  d e v ia n t  a n d  lo  r c a l l lr m  th e  d o m in a n c e  o f  th e ir  w a y  o f  life .



R e c a l l  lh a t  in  p r e v io u s  p e r io d s , th e  ta rg e ts  o f  fe d e ra l d ru g  le g is la tio n  w e r e  users 

p e r c e iv e d  a s  e n e m y  d e v ia n ts  in  Ih c  s en se  tha t ( in s f ie ld  d e s c r ib e  ■ R ec a ll to n , tha t 

su c h  u se rs  w e r e  p r e s u m e d  to  b e  p r im a r i ly  fro m  m in o r ity  backg rv  'in d s .

In  th e  p o lit ic s  o f  d e v ia n c e  d e f in in g  su r ro u n d in g  the  e n a c tm e n t  o r  th e  1970 

le g is la t io n , a n e w  t y p e  o f  e n e m y  d e v ia n t  e m e r g e d , a n d  users o f  d ru g s  w e re  re ­

d e f in e d  as  s ick  o r  m is g u id e d . T h a t  is . a lth o u g h  ( I )  m id d le  c la s s  y o u th  w e r e  la rg e ly  

r e s p o n s ib le  fo r  Ih c  in c re a s e  in  d ru g  u s e  d u r in g  the  p e r io d  a n d  (2) a d d ic ts  w e re  

s e e n  a s  re sp o n s ib le  fo r  d r u g -r e la te d  p r o p e r ly  a n d  v io le n t  c r im e s , p u sh e rs  e m e rg e d  

a s  th e  d e s ig n a te d  s o u r c e  an d  s y m b o l o f  th e  d ru g  p ro b le m  in c o n g re s s io n a l d e b a te . 

C o n g r e s s  p o r tr a y e d  p u s h e r s , p a r t ic u la r ly  la rg e -s c a le  su p p lie rs  a n d  d e a le r s , as e v i l  

fo rc e s  c o r ru p t in g  o th e r w is e  in n o c e n t  y o u th ,  a n d  as  u l t im a te ly  re sp o n s ib le  fo r  the  

d r u g -r e la te d  c r im in a l a c t i v i t ie s  o f  a d d ic ts  w h o  arc  m o t iv a te d  lo  s tea l b y  th e  h igh  

c o s t o f  d ru g s , a n d  w h o  c o m m it  a c ts  o f  v io le n c e  w h ile  u n d e r  Ih c  in f lu e n c e . ( T h e  

p r e v io u s  a t t i tu d e  w a s  th a t u se rs  c r e a te d  th e  m a rk e t fo r  illic it  d ru g s .)  In  a  sen se , 

m a jo r  d ru g  d e a le rs  b e c a m e  s c a p e g o a ts  fo r  th e  e n t ir e  d ru g  p r o b le m , b e a r in g  th e  

b ru n t o f  c o n c e rn  o v e r  c h a n g e s  in  Ih c  d is tr ib u tio n  o f  d ru g  u s e , an d  Ih c  th rea ts  to  

le g it im a c y  s y m b o l iz e d  in  y o u th fu l  d ru g  u s e  a n d  o th e r  p ro te s t  a c t iv i t y .  I -o r  th e ir  

p a r t , y o u th fu l  m id d le  c la s s  d ru g  o ffe n d e r s  c o u ld  be  p e r c e iv e d  as  in n o ce n t v ic t im s  

in  n e e d  o f  p r o te c t io n  fr o m  c r im in a l s t ig m a t iz a t io n  ra th e r  tha n  p u n is h m e n t .

A d d i c t s  w e r e  r e g a rd e d  as  s ic k  an d  th e ir  tre a tm en t e m p h a s iz e d . H o w e v e r ,  in 

o u r  a s s e s s m e n t, a d d ic ts  c o n t in u e d  to  b e  v i e w e d  a s  b e lo n g in g  to  l o w  in c o m e  o r  

m in o r i ty  p o p u la t io n  s e g m e n ts , a n d  th e ir  d e s ig n a tio n  as “ s i c k "  ( ra th e r  tha n  as 

e n e m ie s )  w a s  c o in c id e n t  lo  Ih c  n e c e s s ity  o f  d e f in in g  users  (w h a te v e r  th e ir  b a c k ­

g ro u n d s )  as  less  c u lp a b le  in  o r d e r  to  p r o te c t  y o u th fu l o ffe n d e r s  fro m  s e v e r e  tr e a t ­

m e n t  in  th e  c r im in a l ju s t i c e  s y s te m . In d e e d ,  r e fe re n c es  l o  a d d ic ts  in  c o n g re s s io n a l 

d is cu s s io n  su gges t th a t th e  c la s s  a n d  e th n ic  b ia se s  tha t p r e v a i le d  in  e a r lie r  c o n ­

c e p t io n s  o f  th e  d ru g  p r o b le m  w e r e  s till p r e v a le n t  in  1969 a n d  1970. A p p a r e n t ly  

th o u g h , in  Ih c  a b s e n c e  o f  e c o n o m ic  c o m p e t i t io n  from  su ch  g ro u p s , a n d , in  the  

fa c e  o f  p e rh a p s  an  e v e n  g r e a te r  p e r il ( th e  s u b je c t io n  o f  m id d le  c la s s  w h i l e  y o u th  

to  s e v e r e  c r im in a l p e n a lt ie s ) . Ih c  d ru g  u s e  a n d  re la ted  a c t iv i t ie s  o f  su b o rd in a te  

p o p u la t io n s  d id  n o t b e c o m e  th e  c e n tr a l fo c u s  o f  d ru g  c o n tr o l .  In d e e d ,  s u c h  g ro u p s  

c o u ld  e s s e n t ia l ly  b e  ig n o re d , a n d  Ih c  la w m a k in g  p ro ce ss  fo c u s e d  o n  tw o  a lte r ­

n a t iv e  c a te g o r ie s  o r  o f fe n d e r s : m id d le  a n d  u p p e r  c la s s  y o u th  a n d  m a jo r  d ru g  

d e a le rs  w h a te v e r  th e ir  s o c ia l b a c k g ro u n d s .

PRO TEC T IN G  T H E  “C R EA M  O F AM ERICAN  YO U TH "

T h e  m o s t n o ta b le  fe a tu re  o f  c o n g re s s io n a l d is cu ss io n  o v e r  th e  1970 A c t  w a s  

th e  g rea t e m p h a s is  p la c e d  u p o n  d e a l in g  w i th  th e  r is ing  t id e  o f  d ru g  u se  a m o n g  

m id d le  a n d  u p p e r  c la s s  y o u th .  T h e  fo l lo w in g  s ta te m e n ts  o f  Ih c  p ro b le m  b y  R e p ­

r e s e n ta t iv e s  D w y e r  o f  N e w  J e r s e y  a n d  S is k s  o f  C a lifo r n ia  w e r e  t y p ic a l .  ( T h e s e  

s ta te m e n ts  a ls o  re f le c t  th e  s till p r e v a le n t  ra ce  and  c la s s  b ia s e s  in  c o n c e p t io n s  o f  

th e  d ru g  p ro b le m  I F ir s t .  C o n g ie s s w o m a n  D w y e r :

I lu.ro to mi huiyri an o.i\> on.um m an ■ihvuntv .ollor in ulmtn no tan shale an iiooiisrtig
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linger. On ihc cunliary, Ihc pallcrns o f use and "push ing " are changing rapidly In ihe 

pasl, inosl hcruin was used by male, uihan ghetto dwellers. Non many young, viihuilun 

men and women are using Ihis drug.

In years pasl. marihuana was considered prevalent onlv among populations o f dis.nl 

vantaged individuals— such as Ihc Mcsican American cuinuiunily— and among ja// 
musicians and Ihc like. N ow  marihuana smokers penclraic Ihe middle and upper income 

families as well (United .Slalcs Congress— l'Z70f. p. sssur.)

A n d ,  R e p r e s e n ta t iv e  S is k s :

The insidious menace o f drug abuse is growing al an alarming rale across our Naiion 
li knows no particular geographic boundary nor does it prey on any one parlicular 

socioeconomic group. While Ihe uninformed may equate drug abuse wnh ihe ghetto and 
minorities, studies show lhai il is a problem lhal has touched Ihe sons and daughters of 
some Members o f Congress as well as oiher leading members o f Ihe business, industrial, 

and political community o f these United Stales (United Slalcs Congress. 10701

C o n g re s s  a d o p te d  Ih e  s ta n c e  ta k e n  b y  P r e s id e n t  N i x o n  lh a t ,  s to p p in g  th is  e p i ­

d e m ic  o f  d ru g  u s e  a m o n g  th e  “ c re a m  o f  A m e r ic a n  y o u t h "  w a s  o r  the  h ighes t 

p r io r ity . H o w e v e r ,  it w a s  fr e q u e n t ly  n o te d  lh a t the  th en  p re sen t c u re  w a s  in  m a n y  

w a y s  w o r s e  th a n  th e  d is e a s e . M e m b e r s  o f  C o n g re s s  b e l ie v e d ,  an d  c ite d  n e w s ­

p a p e r  re p o r ts  a n d  a rres t s ta t is t ic s  as  e v id e n c e ,  lh a t o n e  c o n s e q u e n c e  o f  y o u th fu l 

d ru g  u s e  w a s  Ih c  tu rn in g  o f  Ih c  to o ls  o f  l a w  e n fo r c e m e n t  ( tr a d it io n a lly  u s ed  lo  

k e e p  " s o c ia l  in f e r io r s "  in  lin e )  u p o n  th e  c h i ld r e n  o r  the  d o m in a n t m id d le  c la s s . 

S u c h  p u n is h m e n t  w a s  n o t r e g a rd e d  as  a p p ro p r ia te  fo r  Ih is  c la s s  o f  d ru g  o ffe n d e r s . 

R e fe rr in g  lo  th e  in n o c e n c e  o f  d ru g -u s in g  u p p e r  s ta tu s  y o u th .  S e n a to r  D o d d  o f  

C o n n e c t ic u t  s u m m a r iz e d  th e  v i e w s  o f  th e  m a jo r it y  o f  h is  c o lle a g u e s :

What concerns me ihe mosl is that thousands o f these people arrested for one drug 

ofTense or another are not hardened criminals leading lives o f lawbreaking and violence.
They are not even Ihc hardened drug addicts that used lo be the main problem in the 
slums and ghettos o f our larger cities. They arc college students, often children of parents 
who suffer from no lack o f opportunity in the economic and educational sense. Quite 

often they are young people on the road to professional careers as lawyers and teachers 
Indeed, today, there are even cases o f young sch->ol teachers, college professors and 

ministers being arrested on drug chaigcs.

Our reaction has often been lo do little more than increase the pena'tics for drug vio- 
lations. We make new criminals out o f a large number o f people whose only lawhreaking 
has been in connection with drug use in response to some personality inadequacy or 
weakness or disenchantment with the way o f life that exists in America today.

I think we must be most cautious in processing this new legion o f drug and narcotic 

offenders through our present criminal justice system.

We must be careful lhat we do not send too many to our so-called "correctional insti­
tutions" where it is now obvious they will get worse rather than heller (United Stales 

Senate. IWiV. pp. 2-4).

T h is  th e m e  w tts  e c h o e d  r c p c t ile d ly  th ro u g h o u t c o m m it te e  h e a tin g s  a n d  f lo o r  d e ­

b a te s  in  b o th  h o u s e s  o f  C o n g re s s .

E d u c a t io n  a n d  re se a rch  a im e d  al p r e v e n t io n  o f  d ru g  a b u se , a n d  r e h a b ilita t io n  

lo t  th o se  w h o  h a d  fa llen  p te y  to  th e ir  o w n  i lln e s s , w e a k n e s s . 01 g u l l ib i l i ty ,  w e te



Ih c  a g r e e d -u p o n  lo n g -r u n  a n s w e r s  lo  Ih c  d ru g  p ro b le m . H o w e v e r ,  s o m e th in g  h ad  

lo  he  d o n e  im m c d ia lc l y  b e fo r e  e v e n  m o re  o f  Ih e .  o lh e iw is c  in n o c c n l,  “ c re a m  o f  

A m e r ic a n  y o u th  h a v e  (h e ir  fu lu r e s  an d  c a re e rs  ru in ed  b e c a u s e  o f  a n  a rrcs l fo r  

m a r ih u a n a . . . "  ( U n i t e d  S la lc s  C o n g r e s s . IV7 0 b . p . 993).

T o  s o lv e  Ih c  p r o b le m , s o m e  le g is la to rs  c a l le d  fo r  d e c r im in a l iz a t io n  o r  le g a l­

iz a t io n  o f  th o s e  d ru g  o f fe n s e s  m o s t o fte n  c o m m it te d  b y  m id d le  c la s s  y o u th ;  p r i ­

m a r ily .  p o s s e s s io n  o f  m a r ih u a n a . F o r  a v a r ie t y  o f  re a s o n s , th e  m a jo r it y  o f  C o n ­

g re ss  fo u n d  th is  s o lu t io n  u n a c c e p ta b le . C h ie f  a m o n g  th e  rea son s  w a s  a  c o n c e rn  

fo r  p r e s e r v a t io n  o f  Ih c  e x p r e s s iv e  fu n c t io n s  o f  th e  la w  as  a  s ta te m e n t  o f  p ro p e r  

v a lu e s . I t  w a s  a rg u e d  lh a t h a v in g  so m e  p e n a lt y , h o w e v e r  le n ie n t , w o u ld  be  a 

s ig n a l to  y o u n g  p e o p le  th a t th e  c o n tr o l le d  d ru g s  a rc  d a n g e ro u s  a n d  tha t s o c ie t y  

d o c s  n o t a p p r o v e  o f  th e ir  u s e . O n  th e  o th e r  h a n d , in  th e  w o r d s  o f  A d m in is t r a t io n  

s p o k e s p e r s o n  In g c r s o ll ,  le g a liz a t io n  o f  m a r ih u a n a , o r  fu r th e r  r e d u c t io n  in  the  

m a r ih u a n a  p e n a lt ie s , " w o u l d  p la c e  Ih e  g o v e r n m e n t  in a  p o s it io n  o f  im p lic i t  t o l ­

e r a t io n  o f  th e  a b u s e  o f  th e  d ru g  w h ic h  w e  d o  no t w a n t to  d o "  ( U n i t e d  S ta te s  

H o u s e  o f  R e p r e s e n ta t iv e s ,  1970b, p . 114).

C o n g r e s s  a ls o  w e n t  lo  s o m e  le n g th s  lo  e m p h a s iz e  th e  in s tru m e n ta l v a lu e  o f  

m a in ta in in g  a  p o s s e s s io n  o fT e n s c . R e fe r r in g  to  th e  te s t im o n y  o f  w itn e s s e s  fro m  

la w  e n fo r c e m e n t ,  le g is la to rs  a rg u ed  tha t e l im in a tin g  Ih c  p o s se s s io n  o ffe n s e  w o u ld  

s e r io u s ly  h a n d ic a p  la w  e n fo r c e r s  in  a p p re h e n d in g  a n d  a rre s tin g  ( I )  a d d ic ts  w h o  

w e r e  o th e r w is e  c r im in a ls  ( th o s e  w h o  su p p o r t th e ir  hab it th ro u g h  th e ft  o r  p e r p e ­

tra te  v io le n c e  u p o n  la w  a b id in g  c it iz e n s )  an d  (2) p ro fe ss io n a l tr a f f ic k e r s — th o se  

m ost c u lp a b le  o f  d ru g  la w  v io la to r s .  C a p ta in  M u e l le r  o f  th e  C h ic a g o  P o lic e  D e ­

p a r tm e n t  s ta le d  th e  c a s e  re g a rd in g  th e  a d d ic t  c r im in a l:

Many or these addicts that ate atTesled for possession are criminals; they arc a menace 
lo themselves and to society, and we are fortunate lo yet them before Ihe court with Ihe 
possession charge, and not implying that lhat is all they are guilty of. To support their 
habit they may be doing other things: I do believe that addicts are sick people, and us 
a result o f their illness they become criminals, and anything that can be dune lo reduce 
Ihe number o f criminals we would greatly appreciate (United Hates Senate. 1969. 

p. 4H4|.

T h e  a rg u m e n t fo r  r e ta in in g  th e  p o s se s s io n  o ffe n s e  in e n fo r c in g  th e  la w  aga in s t 

t r a f fic k e r s  w a s  ts vo fo ld . F i r s t ,  it w a s  n o te d  lh a t th e  r e la t iv e  e a s e  o f  p r o v in g  p o s ­

se ss io n  as c o m p a r e d  to  m o re  se r io u s  d ru g  o ffe n s e s , s o m e t im e s  r e n d e rs  p o s se s s io n  

Ih c  o n ly  b a s is  o f  in c a r c e ra t in g  tra ffic k e rs  an d  b ig  lim e  u sers . S e c o n d , it w a s  

a rg u ed  tha t Ih c  p o s s e s s io n  p e n a lt y  c o u ld  be  u sed  as v e h ic le  in  b u ild in g  ea ses  

aga in s t m a jo r  t r a f f ic k e r s . B y  h o ld in g  o u t the  th rea t o f  im p r is o n m e n t  fo r  p o s s e s ­

s io n . p ro s e c u to r s  a n d  p o lic e  cu n  e x tr a c t  in fo rm a tio n  fro m  in d iv id u a ls  a n d  tu rn  

th e m  in to  u s e fu l in fo rm a n ts  tha t p r o v id e  a c o n v e n ie n t  first ru n g  u p  th e  la d d e r  to  

b ig  d e a le r s . (S e e  S o tin e n r e ic h  c t a l . ,  1973 fo r  an  e la b o ra t io n  o f  th is  id e a .)

A l th o u g h  C o n g re s s  w a s  n o t a m e n a b le  to  d e c r im in a l iz in g  p o s s e s s io n  o ffe n s r s  

( e v e n  fo r  m a r ih u a n a ) , th e re  w a s  v ir tu a l ly  n o  o p p o s it io n  to  lo w e r in g  p e n a lt ie s  fo r 

su ch  c r im e s . O n e  o f  Ih e  s ta le d  a d v a n ta g e s  o f  th is  a p p ro a c h  w a s  Ih c  p r o te c t io n  

o f  y o u th  fron t th e  th r o e s  o f  Ih c  c r im in a l ju s t ic e  s y s te m . Y o u th fu l o ffe n d e r s  w e r e  

p e r c e iv e d  a s  th o s e  m o s t  l i k e ly  lo  b e  h url b y  s t i f f  p o s se s s io n  p e n a l t ie s . ' H y  r e ­

d u c in g  su c h  p e n a lt ie s  a n d  p in v id iu p  s p e c ia l f irs t -o ffe n d e r  tr e a tm e n t (w h ic h ,  u p o n

e x p u n g e m e n t  o f  r e c o rd s  e s s e n t ia l ly  n e g a te s  th e  c o n v ic t io n ) ,  th e  n e g a t iv e  e ffe c ts  

up o n  th is  c la s s  o f  o ffe n d e r s  w o u ld  b e  m in im iz e d .  A t  th e  sa m e  t im e , th e  e x p r e s s iv e  

and  la w  e n fo r c e m e n t  a d v a n ta g e s  o f  h a v in g  a  p o s se s s io n  o ffe n s e  w o u ld  h e  p r e ­

s e r v e d .

R e d u c t io n  o f  p o s s e s s io n  p e n a lt ie s  w a s  a ls o  v ie w e d  a s  o n e  w a y  o f  d e a lin g  

w ith  Ih e  r e b e ll io n  a n d  a lie n a tio n  o f  y o u th .  C o n g re s s  w a s  a w a re  tha t in  th e  e y e s  

o f  A m e r ic a n  y o u th  th e  e n t ir e  le g a l s y s te m  su ffe re d  a v e r y  se r io u s  c r e d ib i l i ty  gap . 

o w in g  t o ( l )  y u u lh 's  r e c o g n it io n  th a t d ru g  la w s ,  p a r t ic u la r ly  p o s ses s io n  la w s ,  are 

e ith e r  u n e n fo r c e a b le  o r  o n ly  s e le c t i v e ly  e n fo r c e d ;  (2) th e  p e r c e iv e d  h y p o c r is y  o f  

a d u lt a u th o r ity  s y s te m s  th a l p e n a l iz e  i lle g a l u se  o f  so m e  m o o d -a l le r in g  s u b s ta n ce s  

(e .g . , d ru g s ) a n d  n o t  o th e rs  ( e .g . .  a lc o h o l) ;  a n d  (3) th e  p e r c e p t io n  o f  d ru g  la w s , 

e s p e c ia l ly  th o se  r e la te d  to  m a r ih u a n a , a *  in h e r e n t ly  u n ju s t. R e p r e s e n ta t iv e  K o c h  

o f  N e w  Y o r k  s u m m a r iz e d  th e  im p lic a t io n s  fo r  la w  e n fo r c e m e n t:

To be operative the law requires an implicit trust of its validity by Ihe people— and when 
this trust breaks down, so does the taw. And no amount o f penally can hold up a law 

that is unjust or deemed to be unjust by the population. Basically, this is what has 
happened in the pot revolution on our campuses. The students have experimented with 
pot and their experience has not corresponded with Ihe description used hy those who 
enacted the severe penalty in Ihe law. So. Ihe for^c o f the penalties as a deterrent has 
crumbled, the use of marihuana has soared, and ih e  law is clearly no longer effective 
in providing what restrictions over the use o f marihuana may in fact be needed | United 

Slates Senate. 1969, p. 563|.

M e m b e . i  o f  C o n g r e s s  a n d  A d m in is t r a t io n  sp o k e s p e rso n s  a rg u ed  lh a i  th e  n e w  

p e n a lty  s tru c tu re  ( w it h  i ts  lowef poKMslon p e n a lt ie s )  w o u ld  in c rea se  th e  c r e d i ­

b i l i t y ,  a n d  th e r e b y , (h e  e n fo r c e a b i l i l y  o f  ih c  la w .

In  a  m o rr  g en e ra l s e n s e  lo o ,  Ih c  r e d u c t io n  o f  p e n a lt ie s  fo r  p o s ses s io n  m a y  

h a ve  b e e n  s y m b o lic :  in te n d e d  as a  c o n c e s s io n  to  y o u th ,  an d  o th e r s . d isa fT cc ted  

w i th  th e  V ie tn a m  W a r , la w  e n fo r c e m e n t ,  " t h e  E s t a b l is h m e n t , "  th o se  o v e r  30, 

tra d itio n a l v a lu e s , a n d  o th e r  fe a tu re s  o f  A m e r ic a n  life . A s  R o s e n th a l (1977, p . 69) 

n o lc s , " r e d u c in g  (he  p c n a ll ic s  fo r  p o s s e s s io n  o f  d ru g s  a n d  trans fe rs  o f  sm a ll g ifts  

w a s  p e rh a p s  th e  s im p le s t w a y  to  m a k e  c o n c e s s io n s  to  Ih c  d is s a t is f ie d : it w a s  

c e r ta in ly  s im p le r , fo r  e x a m p le ,  (linn  e n d in g  th e  W a r . "

In  sh o r t , in its  o w n  e y e s ,  w i th  o n e  p r o v is io n  C o n g re s s  w a s  a b le  lo  (1/ m in ­

im ize  th e  d a n g e r  o f  in v o lv in g  th e  " c r e a m  o f  A m e r ic a n  y o u t h "  in th e  c r im in a l 

j u s t i c e  s y s t e m ;  (2 ) s y m b o l i z e  Ih c  d i s d a in  o f  A m e r ic a n s  fu r  i l le g i t im a te  a n d  

n o n m c d ic n l u se  o f  d ru g s ; (3) r e m o v e  o r  r e d u ce  o n e  po ss ib le  so u rce  o f  a lie n a tio n  

o f  A m e r ic a n  y o u th ;  a n d  (4) p r o v id e  a h a n d h o ld  a g a in s ' th e  c r im in a l a d d ic t ,  and  

p ushers  w h o  a re  d if f ic u lt  t o  a rres t b e c a u s e  o f  th e ir  in su la tion  fro m  s tree t tra ffic . 

F u r th e r , th e s e  g o a ls  h a d  b e e n  a c h ie v e d  la rg e ly  w i l h o i t  d is se n s io n  o r  d iv is io n  o f  

o p in io n  a m o n g  th e  ra n k s  o f  C o n g r e s s , a n d  w i th  th e  a p p ro va l o f  c i v i l  lib e r ta r ian s  

and  re p re s e n ta t iv e s  fro m  Ih e  f ie ld s  o f  la w  e n fo r c e m e n t, m e d ic in e , an d  va r io u s  

s c ie n t if ic  c o m m u n it ie s .

S in c e  p ro te c t in g  an d  a p p e a s in g  m id d le  a n d  u p p e r  c la s s  y o u th  s e e m e d  lu  he 

Ih e  p r im e  o b je c t iv e  o f  le g is la to rs  in  re d u c in g  p o s se s s io n  p e n a lt ie s , an il s in ce  C o n ­

gress b e l ie v e d  m a r ih u a n a  lo  h e  the  m a in  d ru g  o l a b u se  a m o n g  th e s e  y o u th ,  a 

i |t ic s liu n  a r is es  r c g a u lin g  w h y  h a rsh e r  p e n a lt ie s  w e r e  no t im p o s e d  fo r  p o s se s s io n
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o f  d rugs rega rd ed  as m o re  dangerou s (e .g .. I ic ro in ). A llh ough  there  was substan­
tia l d isag reem en t on  Ihc re la tiv e  and ab so lu te  h a rm fu ln c s s o f m arihuana com pared  
to  o th e r d ru g s . C ong re ss  d id  d istinguish be tw een m arihuana and o th e r substances 
in dec id ing  to  treat Ihc d is trib u tion  o f  sm a ll am oun ts o f  m arihuana (bu t not o th e r 
sub stan ces ) f o r  no  rem un e ra t io n  as a  m isd em eano r. Fu rther, since op ia te  drugs 
an il c oca in e  w ere p re sum ed  lo  he used p r im a ri ly  hy drug o ffe n d e rs  from  su b o r­
dinate p op u la tio n s , s l i l f c r  pen a ltie s  fo r  p o ssess ion  o f  these d rugs w ou ld  not have 
p laced m idd le  c la ss  y ou th  at any  add itiona l ris k  o f  c rim in a liza tion . S t i ll C ong ress 
ehr.se not to  re ly  upon the I'is tin c lion  betw een m arihuana and o th e r types o f  
drugs in setting penalties f o r  p ossess ion  o ffe n se s . Th e re  a rc  a num ber o f  possib le  
exp lan a tion s .

l-'irst. C ong ress m ay have an tic ipated that y ou th fu l o ffe n d e rs  m ight o cca ­
s io n a lly  use m o re  dange rou s  substances than m arihuana. T h u s , they  cou ld  be 
faced  w ith  th e  g re a te r  p e n a lt ie s  i f  the la w  w as a dm in is te re d  e v c n h an d c d ly . 
Se c on d , p resc rib ing  the sam e pena lty  f o r  p ossess ion  o f  any  c on tro lle d  substance 
may s im p ly  have  re fle c te d  the sym 1' na tu re  o f  the possess ion  olTcnse. S ince
Cong ress in tended that fe d e ra l law  c cem ent e ffo rts  be concen tra ted  on  illegal
supp lie rs  ra th e r than p o s se s so rs . Ihc le ve l o f  the possess ion  p en a lly , w hateve r 
the substance , was no*, v e ry  im po rtan t, so  lo n g  as it was high enough to  indicate 
d isap p rov a l o f  n onm cd ica l use o f  d rugs.

A  th ird  p o ss ib ility  is that by keep ing pena lties v e ry  light f o r  possess ion  u f 
dangerou s drugs (e .g ., s tim u la n ts , d cp rc s sa n ls , o th e r h a llu c inogens ). C ong ress 
avo ided  a c o llis io n  c ou rs e  w ith the d rug industry . In  cong ress iona l hcarii.^  .. the 
drug indus try  was re la t iv e ly  silen t on  the question  o f  c rim ina l pena ltie s . S t i l l , it 
was c le a r  that the in d u s try  was v e ry  m uch opposed  to  Ihc attachm ent o f  severe 
pena lties fo r  p ossess ion  o f  w id e ly  used m cd ican ts . L ik e  a ll o th e r pa rt ie s , they 
w e lcom ed the severe pun ishm en t o f  those ( i .e . ,  pushe rs ) w ho w ou ld  induce drug 
abuse by  o th e rs , p a rt ic u la r ly  i f  they did so  f o r  p ro fit .

F ou rth , the a c ro ss -th e -b o a rd  penalties fo r  possession  may have been C o n ­
gress' w ay o f  hand ling  the p rob lem  o f  Ihc add ic t. A lthough C ong ress c le a r ly  
be lieved that n a rco tic  a dd ic ts  w ere  re spons ib le  fo r  the large inc reases in p ro p e r ly  
and v io len t c rim e in the n a tio n , m ost did not take  as hard a line as C h icago  Po lice 
Capta in M u e lle r p resen ted  e a r lie r . A s ind icated , and despite th e ir p resum ed socia l 
b ackg rounds , in the soc ia l c on tex t su rround ing  Ihc enactment o f  the 1970 A ct, 
add icts w ere seen as v ic tim s o f  " p u s h e r s "  o r  their dep rived soc ia l c ond ition s , 
and as sick  p eop le  in need o f  in tensive rehab ilita tion  ra th e r than punishm ent. 
M aintenance o f  a  po ssess ion  o ffen se  p rov ided  su ffic ient lega l re sou rc es  fo r arrest 
o f  the a dd ic t; and rem ova l o f  m andato ry  penalties (see  the d iscu ssion  b e low ) 
p rov ided  su ffic ien t f le x ib i lity  lo  perm it ju d g e s  to s tee r the addict in to  rehab ilita ­
t io n . F in a lly , ihc  re la t iv e ly  " s o f t "  p e n a lt ie s  f o r  p o sse ss io n  o f  e ven  Ihe  m ost 
dreaded o f  c on tro lle d  substances (e .g .. the add ic tive na rco tics ) m ay have been a 
com p rom ise  s tra tegy  a im ed  at fac ilita ting  the maintenance i>r a rep ress iv e  ap ­
proach to  drug c o n t ro l, w h ile  conced ing a m in o r v ic to ry  to  those w ho w ou ld  have 
p ro tested  to o  lo u d ly  against a s tric t ly  law  en fo rcem en t app roach to  the p rob lem .1'

The reduction  o f  p o ssess ion  pena lties was one answ er to  dea ling  isitli the 
drug in vo lvem en t o f  u p pe r status you th . T h e  e lim ina tion  n f  m and a lo iy  pena lties
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fu r m ost trad itiona l d rag  c rim es was ano the r. D o ing so . how ever, was ju s tifie d  
m a in ly  on  law  en fo rcem en t g round s. R ep resen ta tive  Hush o f  Texas a p llv  sum ­
m arized  the wi lie s  o f  C ong re ss  to  e lim ina te  m andato ry  m inimum  penalties fo r 
d rug  o ffe n se s :

The hill eliminalc% mandatory penalties except for profcuion.il criminals Contrary In 
what one might imagine, however, this will result in better justice and more appropriate 
sentences

Philosophical differences aside, practicality requires a sentence slriicliuc which is gen* 
crafly acceptable lo Ihe courts, lo prosecutors, and lo Ihe general public. U.K. IX.'KJ 
(the original House version of Ihe hill lhai was eventually enacted) docs Ihis in several 
ways. Elimination of the mandatory minimums is one. and. and al the other end of the 
scale, severe maximum* with mandatory minimums for Ihe true professional is another.
In between. penalties arc graduated and flexible lo cover the t>pe of oirense and type 
of ofTender.

As a result, we will undoubtedly have more equitable action by the courts, with actually 
more convictions where they are called for. and fewer disproportionate sentenc. s 
(United States Congress. I970f. p. 33314).

In  sum , in the name o r  a ch iev ing  g re a te r law  en fo rcem en t, m o re  equ itab le 
ju s t ic e  in  c ou rts , and p rese rv ing  trad itiona l A m erican  va lu es o f  fitting the pun­
ishm ent to  Ihe  c rim e and the c rim in a l. C ong ress e lim inated  a lm ost a ll m andato ry  
pena lities  du ring  a m a jo r  d rug  c ris is . In  tMc m ean tim e, the com b ination  o f  d is­
c re tio n a ry  p e n a lly  p ro v is io n s , th e  redu c tion  o f  firs t ofTense p ossess ion  and selling 
o f  sm a ll am oun ts o f  m arihauna to  m isdem eano rs , and Ihe p rov is ion  o f  specia l 
f ir s t -o ffe n d e r treatm ent inc lud ing expungem ent o f  re co rd s  a fte r a  pe riod  o f  good 
b eh av io r, fac ilita ted  the p ro tec tion  o f  m idd le  and upper c lass you th  from  crim ina l 
s t igm a tiza tion , and p rov id ed  a sym b o lic  o ffe rin g  o f  appeasem ent to  the a lienated 
am ong them .

D E A L I N G  W I T H  P U S H E R S

A s ind icated , in Ihc p o litic s  o f  d ev iance de fin ing during Ihc late 1960s and 
e a r ly  1970s, pushing d rugs ra th e r than d rug  use became Ihe sine qua non o f  the 
d rug p rob lem . Pu she rs , e sp ec ia lly  la rge -sca le  d ea le rs , were regarded as e v i l, c o r ­
rup te rs  o f  y ou th , and as u lt im a te ly  re spon s ib le  fo r  the d rug -re lated  crim es o f  
add ic ts . T h roughou t leg is la tive  deba tes , s tre ss was p laced on crack ing dow n on 
Ih is m enace lo  soc ie ty . T h u s , in add ition  to  Ihc lib e ra liz ing  p rov is ion s  o f  Ihc 1970 
A ct, the b ill inc luded a num be r o f  fea tu res geared tow ard  c on tro l o f  this target 
popu la tion  o f  "e n em y  d e v ia n t s ."  B e fo re  p roceed ing , it shou ld he noted that un ­
like  u se rs , pushers w ere  not d iffe ren tia ted  a long  race  and c la ss  lines. W hile  it is 
g e n e ra lly  re c og n ize d  that d ru g  t ra f fic k in g  is ra c ia l ly  and e th n ic a lly  s tra tifie d  
( la n n i . 1971 ). the o n ly  re levan t d istinc tion s made in C ong ress w ere those between 
wh ite  m idd le  c lass  you th  and o th e r use rs , betw een users an il pu she rs , and be ­
tw een sm a ll- and la ig e -sea le  d e a le rs .



A m ong  Ihe  m o s l c oe rc iv e  fea tu res o f  the A ct a rc  the en fo rcem en t p ro v is io n s , 
and the e x trem e  pena ltie s  p rov ided  fo r  new  categories o f  d rug o ffe n d .rs  ( i .e . .  Ihc 
con tinu ing  c rim in a l en te rp rise  and dangerou s specia l d rug o ffend e r p rov is io n s ). 
These  fea tu re s  o f  the 1970 A ct a re  d iscussed be low . P resen tly , wc e xp la in  b r ie fly  
why C ong re ss  did not rega rd  Ihc e lim ina tion  o f  m andato ry  m inimum  penalties 
and Ihc  redu c tion  o f  m axim um  penalties fo r trad itiona l tra ffic k ing  o ffe n ses  as 
c oun te rp ro du c tiv e  to  c ra ck in g  dow n on  m a jo r federa l d rug dea le rs .

W c h a v e  a lr e a d y  in d ic a te d  lh a t  Ih e  e lim in a tio n  o f  m a n d a to r y  p e n a lt ie s  w a s  

v i e w e d  as  n e c e s s a r y  fo r  th e  p r o te c t io n  o f  m id d le  c la s s  y o u th  fro m  Ih c  n e g a t iv e  

c o n s e q u e n c e s  o f  c r im in a l d ru g  c o n tr o l .  In  a d d it io n , Ih is  c o u ld  he ju s t i f ie d  o n  the  

g ro u n d s  th a t d is c r e t io n a r y  s e n te n c e s  w o u ld  fa c i li ta te , ra th e r  than  h in d e r , p u n is h ­

m e n t o f  s e r io u s  d ru g  o f fe n d e r s  b e c a u s e  the  re su ltin g  s e n te n c e s  w o u ld  b e  m o re  

a c c e p ta b le  to  th e  c o u r ts  a n d  p ro s e cu to rs .

The  redu ction  in m axim um  penalties fo r  tra ffic k ing  o ffenses is not as easy  
to  e xp la in . Su ch  reduc tion s  w ere  not Ihc sub ject o f  c on tro ve rsy  in c ith e r house 
o f  C o n g re ss . N on e th e le s s , wc w ou ld  not in te rp re t the p ena lly  redu c tions fo r 
pu she rs  as an  ind ication  that C ong ress was in any  way soften ing its a ltitud e  
tow a rd  tra ffic k e rs . To  the con tra ry , the a lte red  penalty  structure did not reduce 
sub stan tia lly  the p o ss ib ility  o f  spending a large po rtion  o f  one 's  life  beh ind bars 
fo r  d is tribu ting  a c on tro lle d  substance . O ne cou ld  still be im prisoned fo r  as m any 
as 15 y ea rs  fo r  f irs t -o ffen se  d is tribu tion  o f  h e ro in , w here p rev iou s ly  Ihc m axim um  
ja i l te rm  was 20  y ea rs . A ls o , by  im posing a m andato ry  specia l pa ro le  te rm  on to  
the te rm  o f  im p risonm en t rece ived fo r  tra ffic k ing . C ong ress extended the right o f  
Ihc s ta le  to  in te rvene  in the o ffe n d e r's  life  a fte r re le a se  from  p rison . A ls o , the 
specia l p a ro le  te rm  is not a substitu te  fo r  regu la r p a ro le ; it begins a fte r regu la r 
pa ro le  e xp ire s . In  Ihc  case o f  pa ro le  revoca tion  while serv ing  a te rm  o f  specia l 
p a ro le , the o rig in a l p rison  sentence is increased by the pe riod  o f  Ihc specia l pa ro le  
te rm , and  tim e spent on pa ro le  docs not dim inish Ihc pena lly . C le a r ly , these 
p rov is io n s  ind icate that C ong ress was not " s o fte n in g "  its attitude tow ard  Ihc 
drug tra ffic k e r .

Th e  fea tu re s  o f  the 1970 leg is la tion  which m os l c le a r ly  revea l C ong ress ' 
c oe rc iv e  app roach  to t ra ffic k e rs  a rc  the p rov is ion  o f  specia l extrem e sanctions 
fo r  th ose  engaged in a con tinu ing  c rim ina l en te rp rise  (p ro fe ss ion a l tra f fic k e rs ) and 
fo r  d an ge rou s  specia l d rug o ffe n d e rs . Pe rsons found g u illy  o f  Ihc con tinu ing en ­
te rp rise  p rov is io n  a rc  sub ject to  a m andato ry  pena lty  o f  from  ten yea rs  to  life  
im p risonm en t w ithou t the poss ib ility  o f  p a ro le , p rob a tion , o r  suspended sen tence. 
D angerou s specia l d rug  o ffe n d e rs  c ou ld  receive an add itiona l 25 yea rs  o f  im p ris ­
onm ent fo r  the v io la tio n  o f  an o ffen se  that might o the rw ise  net o n ly  a few  yea rs  
o f  c o n fin em en t . S ig n ific a n t ly , am endm en ts  e stab lish in g  these o ffe n s e s  w ere  
passed o ve rw he lm in g ly  despite strong arguments question ing their c on stitu tion ­
a lity . C o n v e rse ly , p rop o sa ls  attem pting to e lim inate o r  m od ify  these am endm ents 
w ere de fea ted  sound ly .

O p p o n e n ts  q u e s t io n e d  th e  n e c e s s ity  o f  th e se  p r o v is io n s , a n d  in  Ih e  e a s e  o f  

p ro fe ss io n a l tr a f f ic k e r s , Ih e  w is d o m  o f  m a n d a to ry  p e n a lt ie s  in ligh t o f  th e ir  q u e s ­

t io n a b le  c l l i c a c y  as  la w  c n lm c c i i ic n t  to o ls . H o w e v e r ,  o p p o n e n ts ' m a m  o b je c t io n s  

w e ie  lo  H ie  im p o s it io n  o l th e s e  v e i y  s e v e r e  p e n a lt ie s  w ith o u t  lu ll d u e  p r o c e s s  o f

law . R ep resen ta tiv e  I lc k h a rd l o f  Texas sum m arized  Ihe pos ition  o f  those opposed  
to  the con tinu ing  c rim in a l en te rp rise  p ro v is io n :

It is extremely important that minimum mandators penalties he taken out Ihis is one 
of the recommendations of the American Bar Association's Committee studying the 
questions of criminal process. The argument, of course, is quite simple, and that is this: 
when Ihe jury is confronted with n case in which if it finds the defendant guilty. Ihc 
penally must automatically be 10 years or moie it may hold Ihe accused nut gudiv 
because, under Ihe circumstances, it feels that the mandatory penalty is too high

The other difficulty is lhat the maximum penalty involved here is life (iivcn a situation 
in which someone is considered anathema in Ihc community for reasons other than those 
involved in Ihe offense and in which he can be got out of the way for life on the basis 
of passing marihuana cigarettes and maybe buying a 550 slash and distributing it. that 
man. because he is thought to have engaged in other activities that cannot he proven 
and perhaps are not true, can be removed from society for life by the judge issuing the 
sentence |United States Congress. I970g. p. 33627).

P rop onen ts  o f  the m easu re  (R e p re sen ta tiv e  H un t o f  N ew  Je rsey , fo r  exam p le ) 
coun te red  as fo llow s :

There is nothing wrong with imposing a mandatory sentence on a hard he.idcd pusher. 
Mitigating circumstances should not apply to a person of rhis nature. The only wav you 
can handle narcotics and gel rid of (he situation is to incarcerate those main pushers 
and help (hose who have unfortunately become addicted (United Slalcs Congress. I970g. 
p. 33629).

Cong ressm an PolT o f  V irg in ia  p rop osed  the specia l dangerous drug o ffe n d e r 
p rov is ion  o f  Ihe 1970 A ct as a com p lem en t to  the con tinu ing c rim ina l en terp rise  
sec tion . T h e  ra tion a le  was to  g ive p ro secu to rs  the op tion  o f  app roaches , and lo  
streng then the statutes aga inst p oss ib le  c on st itu tion a l a ttack . In P o f f ’ s  w o rd s :

With a maximum addilional sentence of 25 years for offenders fulling within the purview 
of Ihis amendment, we can accomplish much today in assuring lhat society is rid of 
devailatingly evil forces who reap the fruits of drug traffic (United States Congress.
I970g. p. 356X0).

S ign ifican tly , p rop osa ls  a ttem pting  lo  e lim ina te  o r  m od ify  these am endm ents were 
de feated sound ly , w h ile  the am endm ents estab lish ing Ihc o ffen ses  were passed 
ove rw he lm ing ly  desp ite  the a rgum en ts question ing  th e ir con stitu tiona lity . F o l­
low ing Ihc adop tion  o f  th e  Po lT  A m endm en t, R ep resen ta tive  R yan  sum m arized 
the sen tim ents o f  the o p p os it io n :

Perhaps most perilous, an amendment has been adopted today for the sentencing f so- 
called dangerous special drug offenders which simply refutes the very basics of due 
process which have marked ours as n system of rule by law and not hy arbitrary men.

Hut let me be hlunt and say that this amendment is a suhtcifugc designed to allow the 
Gnvernmenl lo incarcerate Ihe defendants whom it cannot prove beyond a reasonable 
doubt have engaged in the pasl acts which will he taken into account in the hearing 
This hearing, disguised as u procedure for sentencing is in fact, an unconstitutional trial 
on the issues of guilt, which only need be proved tw a preponderance of the infoini.ition 
and which is divested of the rules or evidence which oilcnd a Inal lUnitcd Slates ( on 
grcss. |*J70g, p Uhfi||.



In  b r ie f , C ong re ss  seem ed qu ite  eager to  enact coe rc ive  m easu res to  dea l 
w ith the p re sum ed  sou rce  and sym b o l o f  the d rug  p rob lem . Indeed , in th e ir en ­
thusiasm  to  pun ish  tra f fic k e rs , the leg is la to rs  enacted am endm ents lha t b o rd e red  
on be ing un con stitu tion a l in v io la tio n  o f  due p rocess gua ran tees , and which at 
the v e ry  leas t fa i le d  lo  p rov id e  the de fendant w ith a reasonab le  chance lo  estab lish  
h is/her in n oc en ce . It sh ou ld  he noted that the d if fic u lty  o f  estab lish ing p r o o f  lhat 
de fendan ts a rc  p ro fe ss io n a l t ra f fic k e rs  o r  e sp ec ia lly  dangerous c ou ld  re su lt in 
m in im al use  o f  Ih c  above  tw o  p rov is io n s  (S onncn rc ich  ct a l . ,  1973). I f  s o , th en , 
despite the se v e r ity  o f  the p resc ribed  pena ltie s , the p rov is ion s  may be m o re  
sym bo lic  than in s trum en ta l, p rov id ing  a public statem ent and sound w arn ing that 
soc ie ty  la k e s  a d im  v iew  o f  d rug tra ffic k in g  and w ill not to le rate  such ac tiv ities .

E N F O R C E M E N T :  T H E  N O - K N O C K  P R O V I S I O N

A ls o  in d ic a t iv e  o f  C ong re ss ' intent to m aintain a coe rc ive  app roach  to  the 
drug p ro b lem  a re  the en fo rcem en t pow ers and supp lem en ta ry  c iv il sanctions e n ­
trusted to  the U n ite d  S la te s ' A tto rn ey  G en e ra l. K ing  (1 97 2 , p. 318 ) has sum m a­
rized  Ihc  p ro v is io n s  m o s l d ire c t ly  re la ted  lo  c rim ina l law  en fo rcem en t:

The Department of Justice may use Treasury funds to hire informers, pay for incrimi­
nating information, and make purchases of contraband substances, with any sum or 
sums the Attorney General "may deem appropriate." All property connected in any 
way with a violation of Ihe A d . . . . such as raw materials, equipment, packing and 
shipping containers, and aircraft, vehicles, or vessels used for transportation, ate subject 
to seizure by the Attorney General and forfeiture to the United States. And in addition 
to the powers usually conferred on federal law enforcers, drag agents may act as com­
pliance inspectors, make arrests for any offense against the United Slates, seize on sight 
any property they regard as contraband or forfeitable, and execute search warrants al 
any time of the day or night, with Ihe controversial "noknock" procedures if a 
has authorized it."

These  and o th e r en fo rcem en t p rov is io n s  led K ing  to con c lu de  that (he " p r o p o ­
nents o f  ‘ s o ft '  a ttitudes tow a rd  drug abuse have been rou ted , and Ihc  new fed e ra l 
d rug p o lic e  fo rc e  has been g iven e ve ry  arm am ent and p re rogative  lhat c ou ld  
c on ce iv ab ly  be c on fe rre d  o n  a peacetim e dom estic  agency ”  (K in g , 1972, p . 319 ).

T o  c a r ry  ou t the p rov is io n s  o f  Ihc  A c l. the Bu reau o f  N arco tics  and D an ­
ge rous D ru g s  was au th o r ize d  lo  add at least 300 agents to  its existing en fo rcem en t 
s ta ff fo r  the fo llow in g  yea r. A n annua l app rop ria tions o f  Jft m illion  d o lla rs  fo r  the 
pu rp ose  o f  s ta ffing  beg inn ing in fisca l 1971 was a lso  au thorized .

E n fo rc em en t p ro v is io n s  o f  the law  met with little  oppos ition  in e ith e r H ouse  
o f  C o ng re ss . T h e  n o -kn ock  p ro v is io n  was an excep tion . In  fac t, the p rov is ion  o f  
n o -kn ock  a u th o r ity  was p rob ab ly  the m ost c on tro ve rs ia l p rov is ion  o f  the en tire  
b ill (S o n n cn rc ic h  et a l . ,  1973 ). P rop on en ts  o f  no -knock  argued that it was nec ­
e ssa ry  to  a vo id  qu ick  d isposa l o f  c on tro lle d  substances hy suspects, and lo  a vo id  
p lacing o ff ic e rs  in dattgci o f  ph ysica l hat lit. Th ey  a lso  noted  that no -knock  a u ­
th o r ity  w as p ro v id ed  fo r  by  com m on  law  o r s ta tu to ry  law  in at least 32 s la te s .

had w ith stood  C on s titu tion a l te s ts , and , lha t in p laces where no -knock  was a v a i l­
ab le  it had n e ith e r been o ve ru sed  o r  abused .

In  c on tra s t , the m any op p on en ts  o f  no -knock  a rgued , lhat such a p rov is ion  
was: unnecessary , a lre ad y  ava ilab le  in the law . sub ject lo  easy abuse  espec ia lly  
in an e ra  o f  c on sid e rab le  con ce rn  abou t d rug  abuse , rind, a had precedent to  set 
in a fre e  soc ie ty  that v a lu es the sanctity  o f  p rivacy . H ow eve r, as in Ihc ease o f  
Ihe p rov is ion s  d iscussed a b o v e , the main a rgum en ts against no -knock  au th o rity  
had to  do  w ith its questionab le  c on stitu tion a lity . S e n a to r E rv in  o f  N o rth  C a ro lin a . 
Ihc m ost adam ant opponen t o f  n o -k n o c k , a rgued the ease :

Mr. rrevidenl. whrn we pray ihe t.ord'v Prayer, we make Ihis pelilinn in ihe Almighty.
"Lead us nor into lemplalion." I ihink lhai Ihis pennon impliedly commands us mil lo 
lead others into lemplalion. And ycl wc have a Senate hdl lhai will lead Ihe law en­
forcement officers. . lo make false affidavits in order lo nhiain seaich warrants which 
would enable them lo enter Ihe private homes of American citizens like thieves in Ihe 
night without nolice and without warning.

One or the strangest Ihings is why ihe representatives of a free society are alway s uying 
lo convert that free society by legislation into a police slate. That is precisely what is 
being attempted on this occasion. My associates and I ate attempting to save one of the 
hasic fteedoms of Ihe American people. Ihe ripht not he disturbed in their homes by an 
unreasonable search and an unreasonable Seizure (United .States Congress. I9?0c. pp.
1159. M |.

P rop osa ls  by  S e n a to r E rv in  lo  s trik e  Ih is p ro v is io n  o f  the b ill w ere  defeated 
sound ly  in the Sena te , and no -knock  au th o r ity  was inc luded as a p rov is ion  o f  Ihc 
1970 Act. A s w ith the con tinu ing en te rp rise  and  the dangerous spec ia l drug o f ­
fende r p ro v is io n s . C ong ress was w illin g  to  r is k  possib le  con stitu tiona l v io la tions 
to  ach ieve m o re  coe rc iv e  d rug  c o n tro l.

S U M M A R Y  A N D  C O N C L U S I O N S
I

O n O c tob e r 2 7 , 1970. P residen t N ixon  signed in to law  the Com prehensive 
D rug Abuse P reven tion  and C o n tro l A c l. That A cl made significant changes in 
the federa l app roach  to d rug  c o n tro l, inc lud ing estab lishm ent o f  a new and more 
com p lex  set o f  pena lties f o r  v io la tio n s  o f  fed e ra l drug law s. S ign ifican tly , the new 
leg isla tion w as enacted du ring  a pe riod  when public concern about drugs was 
high, and when C ong ress and the A dm in is tra tion  be lieved lhat drug abu rc . and 
its c on seq u en ces  (p r im a r i ly  s tre e t c r im e , v io le n c e , d rug -re la ted  dea th s , e tc .) , 
were on  the inc rease . Fu rth e r, f o r  the first tim e in Ihc  h isto ry  o f  federa l drug 
con tro l, d rug use am ong sup c ro rd in a lc  as w e ll as subord inate segments o f  the 
popu la tion  was view ed as a sign ifican t part o f  the p rob lem .

T h ro u g h ou t the tw en tie th  c c n lru y . C o n g re ss  had re sp ond ed  lo  apparen t 
changes in Ihc le ve ls  and d is tribu tion s o f  d rug use s im p ly  hy increasing crim inal 
penalties ( o r  estab lish ing (hern w here  nunc ex is ted  to  c o v e r a pa rticu la r type o f  
drug use ). In the present ease , th is ra th e r stra igh tfo rw ard  hot c oe rc iv e  so lu tion  
wou ld have p laced  higher sta tus g roups at li s k  o f  c rim in a l stigm atization and its



;  ' / ■ " .  - ■ • - ' ■ ■ - 
p rcsum cil negative c on sequences . O n  the o th e r hand . Ihc sim ple low ering  o f  
pena ltie s , as sta te  c ou rts  have  done in ihc face o f  g rea te r drug use by reputab le 
p opu la tion  segm en ts , w ou ld  have intphed soc ieta l to le ra t io n  o r  app rova l o f  drug 
use , and m ay h ave  underm ined  the instrum enta l goa ls o f  reducing illic it d rug  use 
and assoc ia ted  p rob lem s  {e .g .. s tree t c rim e and v io le n c e ) b y  a ll segments o f  the 
com m un ity . T h e  dynam ics o f  the p rocess  th rough which C ong ress con struc ted  a 
genera l law  (hat svould ( I )  dea l w ith the d rug -re lated  beh av io rs  o f  both sub o rd i­
nate and su p c ro rd in a lc  g rou p s  and (2 ) com m unicate soc ie ta l d isapp rova l o f  illic it 
drug use was th e  m a jo r fo c u s  o f  th is d iscussion .

To add ress  th is  qu e st io n , a de ta iled  ana lyst* 0 f  cong ress iona l com m ittee hea r­
ings and f lo o r  deba te s on  the pending leg isla tion was conducted . O u r re v iew  o f  
the c on g re ss ion a l m a te ria ls  has led to  Ihc fo llow ing  gen e ra l conc lu s ions . F irs t . 
C ong ress did no t ch o ose  a s tr ic t ly  coe rc iv e  approach lo  d rug c on tro l at the risk  
o f  stigm atizing m idd le  and u ppe r sta tus white o ffe n d e rs . N o r did it choose  to 
lib e ra lize  a c ro ss  the b o a rd  fed e ra l d rug  penalties in light o f  the rise in drug c rim es 
am ong su p c ro rd in a lc  p op u la tion  segm ents. In s tead , C ong re ss  rede fined the d rug 
p rob lem  as one  o f  push ing d rugs ra th e r than using th em , and deve loped a law  
o rien ted  tow a rd  “ s a v in g "  use rs  (e sp ec ia lly  upper sta tus y ou th ) and punishing 
pushe rs , w h a teve r th e ir soc ia l backg rounds . T hu s , in enacting the 1970 pena lty  
p rov is io n s , C ong re ss  was con ce rn ed  p rim a rily  with tw o target popu la tion s: young 
m idd le and u p p e r c la ss  d rug  use rs , and ha rdco re  t ra ffic k e rs  and p ro fe ss ion a l drug 
c rim in a ls . The fo rm e r requ ired  p ro tec tion  from  the c rim in a l ju s tic e  system : the 
la tte r requ ired  b o th  the th reat and actua lity  o f  seve re  punishm ent.

T h e  pena lties  and o th e r p ro v is io n s  lha t em erged fro m  congress iona l debate 
re flec t the c om p rom ise s  reached  to  d ea l with these tw o d istinct popu la tion s . The 
reduction  o f  pena ltie s  f o r  f irs t -o ffen se  possession and fo r  d istribu tion  o f  sm a ll 
am ounts o f  m arihuana fo r  n o  rem uneration  lo  m isd em eano rs ; rem ova l o f  m an­
d a to ry  m in im um  pen a ltie s ; and the p rov is ion  o f  specia l firs t -o ffen d e r trea tm ent, 
a ll se rved to  m in im ize  the p o ss ib ility  o f  sub jecting m idd le  and upper c lass you th  
to  ha rsh  p en a ltie s , and th e ir p resum ed negative con sequences . On the o the r hand, 
re ten tion  o f  a p o ssess ion  o ffe n se  (a lb e it w ith v e ry  len ien t pena ltie s ); the re la tiv e ly  
m ino r reduc tions in m axim um  penalties fo r  tra ffic k ing  o ffe n ses ; p rov is ion s  o f  
m andato ry  spec ia l p a ro le  te rm s ; p rov is ion  o f  extrem e sanctions fo r  ;w o  new 
o ffen se  categories o f  qu estionab le  c on stitu tiona lity ; and (he  supp lem en tary c rim ­
inal en fo rcem en t p ro v is io n s  p rov ided  the coe rc ive p o lic ie s  requ ired fo r  handling 
(and w arn ing ) the second ta rgeted popu la tion— m a jo r d rug  tra ffic ke rs .

A lthough  the dow ngrad ing o f  fed e ra l drug pena lties  was c le a r ly  m otivated  
by the des ire  to  p ro tec t uppe r sta tus you th  from  crim ina l s tigm atiza tion . C ong ress 
was unw illing  lo  lib e ra liz e  pena lties  at Ihc cost o f  e ffe c tiv e  law  en fo rcem en t. 
T h u s , the d ow ng rad ing  o f  a l l p en a ltie s , even fo r  p o ssess ion , was ju s tifie d  p a rt ia lly  
in te rm s  o f  p ro v id in g  b e lt e r  ju s t ic e  and m ore  e ff ic ie n t law  e n fo rc em en t . F o r 
e xam p le , the e lim in a tion  o f  m and a to ry  penalties was ju s t i f ie d  on  the g rounds that 
in so  do ing Ihc  pun ishm ent o f  se r iou s  drug o ffende rs  w ou ld  be fu rthe red  (m o re  
c c i la in ) ra th e r than h inde red .

Som e  p ro v is io n s  o f  Ihc  1970 A c l were as much sym b o lic  as they w ere  in ­
strum en ta l. F o r e x am p le , re ten tion  o l a possession o ffe n se  w ithin the federa l code 
was. in large part fo r ihe  pm  pose o f  indicating a lack o f  acceptance o f  im lisc rim -

ina lc  o r  nonm cd ica l use o f  c o n tro lle d  substances. A ls o , Ihc reduc tion  o f  penalties 
fo r  possession was in p a rt a s ym b o lic  gestu re to  you th  be lieved  to  be a lienated 
from  the legal system  and  soc ie ty  in gene ra l. C ong ress hoped that in m aking such 
a concession  the c re d ib i lit y  o f  law  en fo rcem ent w ou ld  be re s to red ; and . one 
sou rce  o f  you th 's  d is a ffe c t io n  w ith the A m erican way o f  life  rem oved .

In  sho rt, the above  find ing s w ou ld  seem  to estab lish  lhat pena lty , and certain 
o th e r p rov isions o f  Ihc 1970  A ct w ere  a resu lt o f  com p rom ise s  which perm itted 
C ong ress lo  (M  m ain ta in a  c oe rc iv e  app roach  lo  Ihe d rug  p rob lem  fo r  Ihe pu rpose 
o f  dealing with one ta rget p o p u la t io n — m a jo r t ra f fic k e rs ; (2 ) p ro tec t m idd le and 
uppc. c lass you th  from  s tigm a tiza tion  as c rim ina l fe lo n s ; (3 ) p rov id e  a sym bolic 
gestu re (an o ffe r  o f  app ea sem en t) to  d isa ffec ted  you th  be lieved to  be alienated 
from  the c rim ina l ju s t ic e  sy s tem , and soc ie ty  in gen e ra l; and (4 ) e xp ress  congres­
s iona l and soc ieta l c on d em na tion  o f  ind isc rim inate and nonm cd ica l use o f  con ­
tro lle d  substances.

Regarding d isc r im in a tio n , o u r  exam ina tion  o f  Ihc  statute and the dec is ion ­
m aking process suggests that the d isc rim in a to ry  aspec ts o f  the leg is la tion  are 
lim ited lo  those p ro v is io n s  wh ich m in im ize the con sequences o f  c rim ina l drug 
behav io r fo r  upper s ta tus y ou th . A s ind icated , in cong ress iona l debate leg isla to rs 
were very  exp lic it that p ro te c tio n  o f  th is c lass o f  o ffe n d e rs  was a  m a jo r goa l. 
D istinctions am ong d ru g  o ffe n d e rs  w ere  made on Ihc  basis o f  their age, c lass, 
and socia l sta tus. A nd . it w as o ften  suggested o r  im p lied  that Ihc  same kinds o f  
penalties ought not be app lie d  to  the "c re am  o r  A m erican  y o u th "  as had been 
app lied to c onven tiona l and  le ss repu tab le  types o f  d rug  use rs . Im po rta n t ly  too . 
Ihc legitim acy o f  the a b o v e  d is tinc tion  was never c a lle d  in to  question .

W hile  race , c lass , and  e thn ic bias is apparent in C ong ress ' cha racte riza tions 
o f  Ihc nature o f  the d rug  p ro b lem , d rug  u se rs  from  subord ina te  popu la tion s would 
seem  to be ben e fic ia r ie s , a lbe it un in tended , o f  the m ore  len ien t penalties fo r 
p o ssess ion  o ffe n s e s . A n  a lte rn a t iv e  s c e n a r io  is p o s s ib le , h ow eve r . S in ce  the 
downgrading o f  fed e ra l d rug  pena lties  was m otivated a lm ost e xc lu s ive ly  by the 
desire  to  protect uppe r s ta 'u s  you th  from  c rim ina l stigm atiza tion , the substitution 
o f  d isc re tiona ry  fo r  m and a to ry  penalties ac tu a lly  m ay have increased the like li­
hood o f  race- o r  c la ss -b a sed  dec is ion s in Ihc app lica tion  o f  sanctions . N o  longer 
w ou ld  convic ted d e fen dan ts  from  d iffe ren t soc ia l backg rounds be sub ject to  the 
same m inimum pena ltie s  fo r  i lleg a l possess ion  o f  d rug s. T h u s , in the face o f  
persistent biases in the p e rcep tion  o f  d rug use rs , and . in light o f  the presumed 
connection between d ru g  use am ong  conven tiona l o ffe n d e rs  and street c rim e, 
m inorities and low -in c om c  de fendants conv ic ted  o f  p ossess ion  cou ld  be the re ­
c ip ients o f  sub stan tia lly  m o re  seve re  sen tences (e .g .. im prisonm ent versus p ro ­
bation  o r fines ) than th e ir  y ou th fu l uppe r status coun te rp a rts .

D isc rim ina to ry  d e c is io n  m aking was not evident in cong ress iona l d iscussions 
re la ted  to  dea ling w ith d ru g -tra ffic k in g . T h e re  w ere no re fe rences lo  Ihc rac ia l, 
e thn ic , o r  c lass c om p o s it io n  o f  th is o ffe n d e r g roup . Indeed , the o n ly  m a jo r d is­
tinction drawn was that betw een sm a ll-sca le  and m a jo r d e a le rs , w ith Ihc latter 
ty p e s  o f  o ffe n d e rs  e s s e n t ia l ly  b e c om ing  Ih c  s c a p eg oa ts  f o r  the e n t ire  d rug  
p rob lem . Again . I w ou ld  cau tion  the reade r that the absence o f  d iscrim inatory 
intent does not mean lh a t the law w ill be app lied in an unbiased fash ion .

W ith Ihe p tov is ion  o f  d isc re t ion a ry  pena lties, and espec ia lly  du ring e ras in



which p o litic ian s  and the pub lic  c a ll f o r  a  c rackdow n  on d rug  tra ffic k e rs , m ino rity  
and low -in c om e  d e fendan ts c ou ld  indeed b e a r the brunt o f  state soc ia l c o n tro l o f  
dm gs . P a rt ic u la r ly  te lling  w ou ld  be a s itua tion  in which m ino rities , w ho a rc  gen ­
e ra lly  con fin ed  to  the low e r le ve ls  o f  Ihc  d rug  trade , receive sen tences fo r  t ra f­
fic k in g  that a rc  s ig n ifican tly  m o re  seve re  than those received by th e ir coun te rp a rts  
w ith m a jo r ity  sta tus . E lsew he re  tP e te rson  & H agan . 1984) wc have attem pted to  
assess th e  ro le  o f  race and c lass in sen tenc ing dec isions du ring pe riod s p r io r to  
and fo llow in g  the passage o f  the 1970 A ct. O u r findings there , as w e ll as in the 
presen t re sea rc h , suggest that d isc rim in a tion  in the law  is m ore com p lica ted  than 
a  s im p lis t ic  a pp lica tion  o f  c on flic t n o tion s  o f  lega l dec ision m aking m ight suggest. 
M o re  g e n e ra lly , o u r  re sea rch  suggests that stud ies exam ining the ro le  o f  p ow er, 
s ta tu s , and  c lass in leg is la tive  dec is ion  m aking , fo llow ed  by, o r in c om b ination  
w ith , s tud ies o f  the ro le  o f  such  va riab le s  in the app lication o f  the law  w ill m ake 
poss ib le  a g rea te r understand ing  o f  (1 ) the p rocess  o f  legislative dec is ion  m aking , 
(2 )  the ex ten t to  wh ich p eop le  o f  d iffe re n t ra c e , c lass , and ethn ic back' ju n d s  
a rc  p ro tec ted  an d /o r pun ished equ a lly  in o u r  ju s tic e  system , and (3 ) the re la tive  
m erits o f  K lc c k ’ s (1 9 8 1 ) a rgum ent that leg is la tive  decision m aking m ay have m o re  
l o  d o  w ith  d iffe re n t ia l pa tte rn s o f  a rre s t , c o u rt , and prison statistics than c rim ina l 
ju s tic e  p rocess ing . To understand  the c om p le x ity  o f  interests in v o lv ed  in law ­
m aking , it is a lso  suggested that fu tu re  re sea rch  consider law s that a re  c om p lex , 
and that h ave  im p lica tions f o r  (he in te re s ts  and va lu es o f  a  v a rie ty  o f  p opu la tion  
segm en ts , inc lud ing uppe r sta tus g roups .

R E F E R E N C E  N O T E S

1. Under Ihe 1970 Acl. abusablc substances are classified into five schedules based upon their 
dangcrousness and potential for abuse. Restrictions and penalties are downgraded as one moves 
from controlled substances in Schedule I (e.g.. hardcore illicit narcotics such as heroin, and the 
hallucinogens— including marihuana and LSD— for which there is no currently accepted medical 
purpose) to those in Schedule V  (e.g.. all Ihe exempt narcotic preparations— e.g.. cough syrups—  
which may be sold over Ihe counter without a prescription).

2. Cracking down on drug abuse and trafficking and related street crime was a major part of the 
Nixon Administration’s law and order agenda.

3. The continuing criminal enterprise provision is aimed at the importer of controlled substances 
and high-level drug dealers who command a drug distribution network. Specifically, a person is 
considered to be engaging in a continuing criminal enterprise if she or he (I) commits a felony 
which is part of a continuing series of drug offenses. (2) acts in concert with at least five other 
persons to commit these offenses. 0) commands some organizational or supervisory position 
with respect to the group, and (4) obtains substantial income from Ihe enterprise. Notubly. Ihis 
is the only offense under Ihc 1970 Act which involves a mandatory sentence and which does not 
permit suspended or prohaled sentences.

4 A defendant who is over 21 years of age and has been convicted hut not yet sentenced for a drug 
felony can be declared a dangerous special drug offender in a separate judicial hearing prior lo 
sentencing. A dangerous special drug offender is defined as one who III has been previously 
convicted on iwo or more occasions ol a felony violation of the federal or state dnip law and 
who h.is hecn sent to prison for one oi more of those offenses, unless more than fisc years h.is 
lapsed between ihe present offense arid defendent's release from prison or Ihe defendant*' com­
mission of the last presume offense, or t2) has been guilts ol dcuving a substantial source of

income from a pattern of dealing in drugs and manifests special skill or expertise in lhat dealing: 
or tJ) in relation lo his/her violation, is involved in a conspiracy with three or more other persons 
lo deal in controlled substance* and Ihe defendant acted, or agreed lo acl. lo direct such con­
spiracy or to give or receive a bribe, or to use force in connection with such dealing Notjhly. 
the government only has lo establish thal one is a special drug offender hy a preponderance of 
the information rather than by (he usual and more stringent beyond a reasonable doubt standard

V In one sense, maintaining penalties for possession offenses may have been of purely symbolic 
significance. Congress members and w itnesses emphasized on a number of occasions lhat federal 
enforcement efforts (money and personnel) had never been, and should not be. expended on small 
time users or even small lime pushers (e.g.. addicts who sold limited quantities of drugs to supply 
their own habits). Dealing with such offenders had always been left to stale and local aulhroiies 
despite the offenses being violations of federal drug laws as well. By contrast, federal efforts have 
been, and it wus noted should be. concentrated on (he major illegal suppliers of drugs.

6. Some members of Congress were displeased with the overwhelmingly law enforcement focus of 
the entire bill. They preferred a research, education, and rehabilitation approach to the drug 
problem. Senator Hughes of Iowa was perhaps the most adamant supporter of a health rather than 
a law enforcement orientation to dealing with drugs. On Ihe floor of the Senate, Hughes proposed 
a number of amendments lhat would have placed more emphasis on research, prevention, and 
rehabilitation. Most of these proposals were defeated by a large margin, but some concessions 
were granted. These were contained in ‘"Title I — Rehabilitation Programs Relating to Drug 
Abuse”  of the 1970 Act and consist of several amendments to Ihe Community Mental Health 
Centers Act. Our point is. however, that Ihe relatively “soft" penalties for possession of even 
the most dreaded of controlled substances (e/g.. Ihe addictive narcotics) may have been a com­
promise strategy aimed at facilitating Ihc maintenance of a repressive approach to drug control, 
while conceding a minor victory to those like Senator Hughes, who would have been very dis­
pleased with a strictly law enforcement approach to the problem If this is the case, then the 
penalty structure only coincidenlly benefited the addict.
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1 • '

The s u r v e y  s h o w s  t h a t  “m o r e  s t u d e n t s  a r e  r e c o g n i z i n g .

t h e  d a n g e r s  o f  d r u g s ,  m o r e  a r e  s a y i n g  t h e y  d i s a p p r o v e  o f

d r u g  use, a n d  m o r e  a r e  m a k i n g  t h e  p e r s o n a l  c h o i c e  a g a i n s t

d r u g s , "  S e c r e t a r y  H e c k l e r  s a i d .

In m a n y  i n s t a n c e s ,  t h e  s u r v e y  s h o w e d  t h e  l o w e s t  u s a g e 1

o f  i l l i c i t  d r u g s  s i n c e  t h e  s u r v e y  w a s  i n i t i a t e d  t e n  y e a r s  ’

a g o ,  i n c l u d i n g  d a i l y  u s e  o f  m a r i j u a n a .

But at t h e  s a m e  t i m e ,  M r s .  H e c k l e r  s a i d  i l l i c i t  d r u g

u s e  a m o n g  A m e r i c a n  y o u t h  is s t i l l  " m u c h  t o o  h i g h , "  a n d  s h e

c i t e d  f i g u r e s  s h o w i n g  t h a t  c o c a i n e  u s e  r e m a i n e d  a t  t h e  l e v e '

r e a c h e d  in 1 9 8 1 .

The h i g h  s c h o o l  s u r v e y ,  c o n d u c t e d  e a c h  y e a r  s i n c e  1 9 7 5

b y  t h e  U n i v e r s i t y  o f  M i c h i g a n  I n s t i t u t e  f o r  S o c i a l  R e s e a r c h ,

is p r i m a r i l y  f u n d e d  b y  t h e  N a t i o n a l  I n s t i t u t e  o n  D r u g  A b u s e ,

'an H H S  a g e n c y .  It m e a s u r e s  i l l i c i t  d r u g  u s e  b y  q u e s t i o n i n g

1 6 , 0 0 0  s e n i o r s  i n  1 * 0  p u b l i c  a n d  p r i v a t e  s c h o o l s  t h r o u g h o u t

t h e  c o u n t r y .  T h e  p r i m a r y  i n v e s t i g a t o r  f o r  t h e  s u r v e y  is

D r .  Lloyd J o h n s t o n  o f  t h e  U n i v e r s i t y  o f  M i c h i g a n ,

- M O R E  -



H i g h l i g h t s  f r o m  t h e  n e w  s u r v e y ,  w h i c h  c o v e r s  t h e  c l a s s  

o f  1984., i n c l u d e d :

—  C u r r e n t  u s e  ( u s e d  at  l e a s t  o n c e  in t h e  p a s t  30 d a y s )  

o f  i l l i c i t  d r u g s  a m o n g  s e n i o r s  d r o p p e d  to  29 p e r c e n t  in 

1 9 8 4 ,  d o w n  f r o m  33  p e r c e n t  in 1 9 8 3  a n d  f r o m  a p e a k  o f  39 

p e r c e n t  in 1 9 7 8  a n d  1 9 7 9 .  T h e  29 p e r c e n t  l e v e l  is t h e  

l o w e s t  s i n c e  t h e  s u r v e y  b e g a n .  M r s .  H e c k l e r  s a i d  t h i s  l e v e l  

" i s  s t i l l  f a r  t o o  h i g h , "  b u t  s h e  c a l l e d  t h e  l o n g  t e r m  t r e n d  

o f  r e d u c e d  d r u g  a b u s e  " s t r o n g  a n d  p o s i t i v e . "

-- O n l y  5 p e r c e n t  o f  s e n i o r s  u s e d  m a r i j u a n . a  d a i l y ,  l e s s  

t h a n  h a l f  t h e  11 p e r c e n t  f o u o d  i n ' t h e  p e a k  y e a r  o f  1 9 7 8 .

T h e  5 p e r c e n t  f i n d i n g  w a s  a l s o  t h e  l o w e s t  e v e r  r e c o r d e d  by 

t h e  s u r v e y .

- - O t h e r  m e a s u r e s  o f  m a r i j u a n a  u s e  a l s o  d e c l i n e d .  

C u r r e n t  u s e  o f  m a r i j u a n a  d r o p p e d  to  2 5  p e r c e n t  in 1 9 8 4  f r o m  

27 p e r c e n t  i n  1 9 8 3 .  T h i s  is a p p r o x i m a t e l y  o n e - t h i r d  l o w e r  

t h a n  t h e  p e a k  l e v e l  o f  3 7  p e r c e n t  in 1 9 7 8 .  H o w e v e r ,  55 

p e r c e n t  o f  t h e  s e n i o r  c l a s s  o f  1 9 8 4  s t i l l  r e p o r t e d  h a v i n g

ml

u s e d  m a r i j u a n a  a t  s o m e  t i m e  in t h e i r  l i v e s .

--  C i g a r e t t e  s m o k i n g  b y  t h e  s e n i o r s  a l s o  d e c l i n e d  to 

t h e  l o w e s t  l e v e l  e v e r  r e c o r d e d  b y  t h e  s u r v e y ,  w i t h  l e s s  t h a n  

19 p e r c e n t  s m o k i n g  h a l f  a p a c k  o r  m o r e  a d a y .  D i s a p p r o v a l  

o f  s m o k i n g  a p a c k  o r  m o r e  o f - c i g a r e t t e s  a d a y  r o s e  to 73 

p e r c e n t ,  t h e  h i g h e s t  l e v e l  y e t  m e a s u r e d  b y  t h e  s u r v e y .

- -  T h e  p r e v a l e n c e  o f  " b i n g e "  d r i n k i n g  ( f i v e  o r  m o r e  

d r i n k s  in a r o w  w i t h i n  t w o  w e e k s  p r i o r  t o  t h e  s u r v e y )  

d e c l i n e d  t o  39  p e r c e n t  in 1 9 8 4  f r o m  41 - p e r c e n t  in 1 9 8 3 .

- 2 -



- -  D a i l y  u s e  o f  a l c o h o l  a m o n g  s e n i o r s  d e c l i n e d  t o  5 

p e r c e n t  in 1984., c o m p a r e d  w i t h  t h e  p e a k  l e v e l  o f  7 p e r c e n t  

in 1 9 7 9 .

" I n c r e a s i n g l y ,  s t u d e n t s  a r e  r e s i s t i n g  t h e  t e m p t a t i o n s  

a n d  t h e  p r e s s u r e s  to u s e  d r u g s , "  M r s .  H e c k l e r  s a i d .  

" I n c r e a s i n g l y ,  I b e l i e v e ,  t h e y  a r e  t a k i n g  c o n t r o l . "

H o w e v e r ,  S e c r e t a r y  H e c k l e r  c i t e d  c o c a i n e  as a r e m a i n i n g  

" d i s t u r b i n g a r e a . "

C u r r e n t  u s e  o f  c o c a i n e  r o s e  t o  6 p e r c e n t  in 1 9 8 4  f r o m  5 

p e r c e n t  in 1 9 8 3 .  W h i l e  s t a t i s t i c a l l y  t h i s  m e a s u r e  d o e s  n o t  

r e p r e s e n t  a s i g n i f i c a n t  i n c r e a s e ,  M r s .  H e c k l e r  s a i d ,  it d o e s  

m e a n  t h a t  " c o c a i n e  u s e  is s t i l l  a t  t h e  l e v e l  it r e a c h e d  in 

1 9 8 1 . "

T h e  s u r v e y  s h o w s  m o d e r a t e  d e c l i n e s  in c o c a i n e  u s e  in.

^ h e  w e s t  a n d  n o r t h  c e n t r a l  r e g i o n s . o f  t h e  c o u n t r y ,  w i t h  a 

s l i g h t  i n c r e a s e  in t h e  s o u t h  a n d  an. i n c r e a s e  in c u r r e n t  u s e  

f r o m  7 p e r c e n t  in 1 9 8 3  t o  11 p e r c e n t  in 1 9 8 4  f o r  tTie 

n o r t h e a s t e r n  r e g i o n .

H o w e v e r ,  M r s .  H e c k l e r  a l s o  p o i n t e d  t o  f i g u r e s  in t h e  

s u r v e y  s h o w i n g  i n c r e a s e d  a w a r e n e s s  o f  c o c a i n e ' s  d a n g e r s ,  

c o m p a r e d  w i t h  a l o w e r  p e r c e p t i o n  o f  t h e  d a n g e r s  f i v e  y e a r s  

e a r l i  e r .

N O T E :  A t t a c h e d  a r e  t a b l e s  n o w  a v a i l a b l e  f r o m  t h e

s u r v e y .



T A B L E  6

T r e n d s  i n  L i f e t i m e  P r e v a l e n c e  o f  S i x t e e n  T y p e s  o f  D r u g s

A M O N G  H I G H  SCHOOL S E N I O R S

Percent ever u*ed

Oaaa
ol
t»r3

a « a
ot
1372

CUi*

A

CUi*
ot
1371

a***
ol
1373

C a m
o(
1310

Claaa
ot
m i

CJa*a
o(
1312

CUaa
ot
1313

Class
of
1984

Appro*. N  ■ (3*00) (13*00) (17100) (17100) (13300) (13300) (17300) (17700) (12300)
(15900)

MariJuana/KaaNtii *7.3 32.1 32.* 33.2 <a.« , <0.3 33.3 31.7 37.0 w 54.9

Inhalant** h 
tnhalatU Adfustea

N A
N A

1C.3 
N A

11.1
N A

12.0
N A

12.7
12.7

11.7
17.2

1-2.3
17.4

12.1
12.0

13.2
12.2

14.4 
• 19.0

1

Amyl *  Butyl Nitrite**" N A N A N A N A 11.1 11.1 10.1 7.1 1.4 8.1

Kailuclnogen* d 
Hallucinogen* Ad/luted

(2.3
N A

13.1
N A

13.3
N A

l*.>
N A

'*.1 
12.d

13.3
15.7

13.3 
IS.7

12.3
15.0

11.3
U.7

10.7
13.3

LSO
PCP°

11.3
N A

(1.0
N A

3.2
N A

7.7
N A

3.3
(2.1

3.3
7.2

7.1
7.1

7.2
2.0

1.3
3.2 8.0

5.0

Cocaine 3.0 1.7 10.1 12.7 13.* 13.7 12.3 12.0 12.2
16.1

Heroin 2.2 1.2 1.1 1.2 1.1 1.1 1.1 1.2 1.2
1.3

Other opiate*' 3.0 3.1 10.3 *.3 10.1 7.1 10.1 7.2 3.*
9.7

Stimulant*' , 
SUmuUnU Ad/UatecT

22.3
N A

22. 6 
N A

23.0
N A

22.3
N A

2*.2 
N A

22.*
N A

32.2
N A

33.2
27.0

33.*
22.0 NA

27.9

Sedative** lt.2 17.7 17.* 12.0 i*.i I*. 3 12.0 13.2 I*.*
13.3

Barbiturate*'
Methaqualane

12.3
1.1

12.2
7.1

13.2
2.3

13.7
7.3

11.1
2.3

11.0
7.3

11.3
10.2

10.3 ~ 
10.7

7.3
10.1 9.9

8.3

Tranquilizers' 17.0 12.2 11.0 17.0 12.3 13.2 1*.7 14.0 13.3
12.4

Alcohol ».« 31.3 32.3 73.1 33.0 73.2 32.2 32.1 92.5

Cigarette* 73.2 73.* 73.7 73.j 7*.0 71.0 71.0 70.1 69.7

NOTES* Level at Ugnlflcance ol dlKervoce between the two mo»t recent d i u o i  
( ■ A 3 , u  ■ A l ,  i u  ■ AOl.

N A  Indicates dttm not available.

*Data baaed an tour .queatlannelr* (arm*. N  U  (our-(Kth* o( N  Indicated. 

b A d  jutted (or underreporting at amyl and butyl nitrite* (tee ten). 

cOata baaed on a lingie questionnaire (arm. N  la ooe-fllth ol N  Indicated. 

dAd|uitei tor underreporting o( P O P  (*e* ten).

*Oniy drug uae which waa not mder a doctor** order* la Included here.

fAd|urted toe overre porting at the non»pre*crlption rtlmuianti. Data baaed on three tyjcstiomalre (orm*.
N  la three-£ilth* o< N  indicated.

Source: NIDA, mon ito r ing the Future Study, 1984.



T A B L E  7

T r e n d s  i n  A n n u a l  P r e v a l e n c e  o f  S i x t e e n  T y p e s  o f  D r u g s  

A M O N G  HIG H  SCHOOL SENIORS'

t w rmt who utcd in last twelve months.

Q u i

o (

1973

C U u

ot
1774

Cl**
ot
1377

c i * * *

ol
177!

a*»»
ol
1779

a m

a l
m o

a * * *

ol
19*1

Cliu
ol
17*2

Q i u
al
17*3

Appro*. N  •
.(7400) ( I 3 W 0 )  (17100) (17*00) (13300) (13700) (17300) (17700) (14300)

NOTES* Level ol liptlllautee ol dltlerence between the two moat recent classesi 
t ■ .03, a  « .01, us ■ .001.

N A  India*re* data not available,

"data baaed an lour questionnaire form*. N  l» lour-llfthe ol N  Indicated.

^Adjusted lor mdecreportliyi ol amyl and butyl nltrltea (are teat). 

cD*ta baaed an a Unjle questionnaire (arm. N  la one-Qfth ot N  Indicated. 

d Adjusted lor lasderrepartlnj ol P C P  (see text).

*OrUf drug ute whlcfi waa not issdef a doctor** order* I* Included here.

^Adjusted lor overreportlnc ol the non-prescription stimulant*. Data ba»ed on three questionnaire lorms. 

N  la three .tilths ol N  Indicated.

Source: NIDA, mon ito r ing the Future Study, 1984,

Class 
o f 

1984  

( 1 5 9 0 0  T

Marljuana/Haahlsh 40.0 4*.3 47.4 30.2 30.4 a . a
a _

44.1 44.3 42.3 40.0

Inhalants* {, 
JhAaiant* AdfaaUd

N A
N A

3.0
N A

3.7
N A

4.1
N A

3.4
9.2

4.4
T.l

4.1 
4.0 -

4.3
4.4

4.3
4.7

r
A

S.l
7.9

Amyl *  Butyl NKrlte*c N A N A N A N A 4.3 3.7 3.7 3.4 3.4'
4-.0

Kaliucirojtn* . 
Hallueirogona AdfiKoa

11.2
N A

7.4
N A

4.4
N A

7.4
N A

a 7.7
12.9

7.3
10.9

7.0
10.2

t.l
9.2

7.3
0.3 5.:

7.9

USD.
p c p -

7.2
N A

4.4
N A

3.3
N A

4.3
N A

4.4
7.0

4.3
4.4

4.3
3.2

4.1
2.2

3.4
2.4 4.7

2.3

Cocaine 3.4 4.0 7.2 7.0 12.0 12.3 12.4 11.3 11.4
11.5

Heroin 1.0
M

0.4 0.4 0.4 0.3 0.3 0.3 0.4 0.4
0.5

Other opiate** 3.7 3.7 4,4 4.0 4.2 4.3. 3.7 3.3 3.1
5.2

Stimulant** _. 
Stimulant* AdftX*T

14.2
N A

13.4
N A

14.3
N A

17.1
N A

U.3
N A

21.4
N A

24.0
N A

24.1
20.3

24.4
17.3

NA
17.7

Sedative** 11.7 10.7 10.4 7.7 7.7 10.3 10.3 7.1 7.7 5.5

Sarblttrates*
MethaqtaUcne

10.7
3.1

9.4
4.7

7.3
3.2

t.l
4.7

7.3
3.7

4.4
7.2

4.4
7.4

3.3
4.4

3.2
3.4

4.9
3.3

Tranqulllxer** 10.4 10.3 10.4 7.7 9.4 4.7 4.0 7.0 4.7 5.1

Alcohol 44.4 43.7 • 0 . 0  • *7.7 *4.1 47.7 17.0 <4.4 <7.3 36.3

Cljarettes N A N A N A N A N A N A N A N A N A ilA



T A B L E  S  

T r e n d s  i n  T h i r t y - D a y  P r e v a l e n c e  o f  S i x t e e n  T y p e s  o f  D r u g s

A M O N G  HIGH SCHOOL S E N I O R S

Percent w h o  u,ed in lart thirty davs

Class a*s* a*s* O u t Gas* Gass Gaaa Gasa Ga.u
G a s s, of of , of of of of of of of

1373 1376 ; 1377 1371 1979 1910 1911 1912 1913 of

(17100)
1

(17700)

H

1585
Approx. N  « (9400) (1.3400) (17100) 1^3300) (13300; (17300} (1 59001

Marijuana/Hashish 27.1 32.2 33.4 37.1 36.3
| |

33.7 31.6 22.3 27.0 25.2

a
Inhalants . N A 0.3 1.3 1.3 1.7 1.4 1.3 1.3 1.7 1.3
inhalants Ad/Ustta N A N A N A N A 3.1 2.7 2.3 2.5 2.7 2.7

Amyl &  butyl Nitrites0 N A N A

4
<r

N A - 2.4 1.1 1.4 1.1 1.4 1.1

Hallucinogens . 4.7 3.4 4.1 3.9 4.0 3.7 3.7 3.4 2.1 2.5
HaUucirogrnns Adfisttd N A N A N A N A 3.3 . 4.4 4.3 2.5 3.5

LSD 2.3 1.3 2.1 2.1 2.4 2.3 2.3 2.4 1.9 1.5
1.5PCP° N A ,MA N A N A 2.4 1.4 1.4 1.0 1.3

Cocaine 1.3 2.0 2.3 3.9 3.7 3.2 3.2 3.0 4.9
5.3

Heroin ‘ 0.* 0.2 0.3 0.3 0.2 0.2 0.2 0.2 0.2 0.3

Other opiate*® 2.1 2.0 2.2 2.1 2.4 2.4 2.1 1.2 1.2 1.3

NA

Stimulants® . 
Stimulants Adjusted

2.3 7.7 1.2 1.7 9.9 12.1 13.2 13.7 12.4 8.3

N A N A N A N A N A N A N A 10.7 5.2
2.3

Sedative*® 3-i 4.3 3.1 4.2 4.4 4.2 4.6 3.4 3.0
1.7

Barbiturates® *.7 3.3 4.3 3.2 3.2 2.9 2.6 2.0 2.1 1.1
Methaqualone® 2-1 1.6 2.3 - 1.9 2.3 3.3 3.1 2.4 1.2

2.1
Tranquilizers® 4.1 4.0 4.6 3.4 3.7 3.1 2.7 2.4 .2.3

67.2
Alcohol a . 2 6S.3 71.2 72.1 71.1 72.0 70.7 69.7 69.4

29.3
Cigarettes 36.7 31.1 31.4 36.7 34.4 30.3 29.4 30.0 30.3

NOTESt Level ot significance of difference between the two maet recent cU i m i i  
* « -03, u  ■ -01, m  ■ -001.

N A  Indicate* data not available.

*Data baaed on four questionnaire forms. N  1* four-fifth* of N  Indicated, 

b
Adjusted (or indcrreparting of amyl and butyl nitrites («e* teat).

CD»ta baaed on a tingle questionnaire farm. N  is one-fifth of N  indicated. 

dAd|urfcd for irtdcrreportlng of P C P  (see text).

COnly drug use which was not irtder a doctor's order* I* included here.

*Ad|u»ted for overreporting of the non-prescript l on stimulants. Data based on three questionnaire form*. 
N  Is three-fifths of N  indicated.

Source: NIDA, mon ito r ing the Future Study, 1984.



T A B L E  9  

T r e n d s  i n  T h i r t y - D a y  P r e v a l e n c e  o f  D a l l y  U s e  o f  S i x t e e n  T y p e s  o f  D r ;

A M O N G  H IGH S C H O O L  SENIORS

P e rc e n t  w ho  u sed  d a l ly  In U r t  t h i r t y  d a y s

Q i u
of
1973

Class
at
1976

Class
of
1977

dais 1
of
197t

d a m
df
1979

data
of

J4*2.

(13900)

dass
of
1911

1 d a  as 
1 of 

1912

dass
of
1913

Class
of

Approx. N  • (>*00) (13*00) (17100) (17100) (13300) (17300) (17700) (14300)
: ■■

1984
h t s o c j t

•farljuena/ a.- <.0 t.2 9.1 10.7 10.3 9.1 7.0 4.3 3.3 5.0

rhalar
nha..,

N A
N A

0.0
N A

0.0
N A

0.1
N A

0.0
•*0.1

0.1
-0.2

0.1
0.2

0.1
0.2

0.1
0.2

0.1
0.2

Am,; tk Cu.yi Nitrites'" N A N A N A N A 0.0 0.1 0.1 0.0 0.2 0.1

■Ultucinogesn . 
laUudnogtnt AdJUKed^

0.1
N A

0.1
N A

0.1
N A

0.1
N A

0.1
0.2

0.1
0.2

0.1
0.1

0.1
0.2

0.1
0.2 0.1

0.2

0.0
N A

■•0.0
N A

0.0
N A

0.0
N A

0.0
0.1

0.0
0.1

0.1
0.1

0.0
0.1

0.1
0.1

0.1
0.1

Cocaine 0.1 0.1 0.1 0.1 0.2 0.2 0.3 0.2 0.2 0.2

-terrain 0.1 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.1 0.0

Jther opiates* 0.1 0.1 0.2 0.1 0.0 0.1 0.1 0.1 0.1 0.1

NA

itlmulants* ■ , 
afmulonti Ad/LstecT

0.3
N A

o.«
N A

0.3
N A

0.3
N A

0.4
N A

0.7
N A

1.2
N A

1.1
0.T

. 1.1 
o.s

0.5

0.1

ledatlves* 
Barbiturates ( 
Wet ha quel one

0.3
0.1
0.0

0.2
0.1
0.0

0.2
0.2
0.0

0.2
0.1
0.0

0.1
-0.0
0.0

0.2
0.1
0.1

0.2
0.1
0.1

0.2
0.1
0.1

0.2
0.1
0.0

0.0
0.0

rrsnqudlisat* 0.1 0.2 0.3 0.1 0.1 0.1 0.1 0.1 0.1 . Q.I

Mcohol 3.7 3.4 4.1 3.7 4.9 • 4.0 4.0 3.7 3.3 4.3

Cigarettes 24. J 21.1 2S.2 27.3 23.* 21.3 20.3 21.1 21.2 13.7

W O T t S t  L e v e l  o f  s i g n i f i c a n c e  o l  d i f f e r e n c e  b » W r « iti  t h e  t w o  m a r t  r e c e n t  d r u m  
t  • < 0 3 , u  ■ - 0 1 ,  a s  ■ - 0 0 1 .

N A  I n d i c a t e s  d a t a  n o t  a v a i l a b l e .

' D a t a  b a a e d  o n  f o u r  q u e s t i o n n a i r e  f o r m s .  N  is  f o u r - f i f t h *  o f  N  I n d i c a t e d .

3 A d | u s t c d  f o r  i n d e r r e p o r t l n g  o f  a m y l  a n d  b u t y l  n i t r i t e s  ( s e e  t e s t ) .

" D a t a  b a a e d  o n  a  t i n g l e  q u e s t i o n n a i r e  f o r m .  N  is  o n e - f i f t h  a l  N  I n d i c a t e d .

^ A d ju s t e d  f o r  u n d e r r e p o r t i n g  o f  PC P  (ace t e x t ) .

* O n l y  d r u g  u s e  w h k f t  w a s  n o t  u n d e r  a  d o c t o r ' s  o r d e r s  Is  I n c l u d e d  h e r e .

‘ A d j u s t e d  f o r  o v e r r e p o r t i n g  o f  t h e  n o n . p r e s c r i p t i o n  s t i m u l a n t s .  D a t a  b a a e d  o n  t h r e e  q u e s t i o n n a i r e  f o r m s .  
S  is  t n r c e - f i f t h t  o f  N  I n d i c a t e d .

Source: NIDA, m o n i t o r i n g  the Fu t u r e  Study, 1984.



E R R A T U M

Pleaie note the following correction to “Crime a j Commonsense Theory" by 

Clayton A. Harljen, which appeared on pages 435-452 of the Feburaxy 1981 
issue of C R I M I N O L O G Y :

Page 438, the sentence beginning on line 6 in the second paragraph 
should read: “The ‘deep structure’ of a language is the set of rules 

(or grammar) that underlies the sounds or symbols of experienced 
language."
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Al for the relationship between marijuana use and other 
deviant behaviors, the general scenario was presented to us many 
decades ago by Harry J. Anslinger, the director of the Federal 
Bureau of Narcotics from its inception in 1930 through the 1950s:

In the earliest stages of intoxication the will power is destroyed 
and inhibitions and restraints are released; the moral barricades 
.'are broken down and often debauchery and sexuality results.
. While mental instability is inherent, the behavior is generally 
violent. An egotist will enjoy delusions of grandeur, the timid 
individual will suffer anxiety, and the aggressive one often will 
resort to acts of violence and crime [Anslinger and Tompkins, 
1953: 21-22].

iI

..While Anslingcr’s position on marijuana has been viewed by 
many as either politically motivated or as the ravings of a mad- 
uMtn, the spectre of a relationship between marijuana, crime, and 
violence periodically rccmerges. Furthermore, the vast majority 
- of the studies which have focused on any relationship between 
drug use and crime have typically singled out the impact of heroin 
use on street crime. Data sets do exist on usen of marijuana which 
document that if any relationship does exist it is generally limited 
ta the subculture and marketplace circumscribing the distribu­
tion and sale of the drug^Johnson, 1973; Pottieger and Inciardi, 
fpjthcoming). Nevertheless, any agenda for marijuana decrimi­
nalization research should address itself to the many studies 
wjiich have touched upon this issue in order lhat more thorough 
documentation can be provided. A  similar approach might be 
structured for a resolution of the marijuana-heroin progression 

hypothesis..
Turning to an alternative area for research, the impact of arrest 

and conviction on cohorts of marijuana users remains unstudied. 
An overview of the FBI’s U n ifo rm  C rim e  R e p o rts suggests that 
tltere have been almost three million marijuana-related arrests 
during.̂  ̂11*7̂-1978. period. What proportion of these arrests 
tgyolve.'simple'possession vs. sales, and what proportion repre­
sent miadameanjoraoe lesser crimes in those jurisdictions where 
marijuaht hlifbeeh'decriminalized, is not known. However, what.4 . . .* t
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is  c lea r  is th a t th e  n u m b er o f  m a riju a n a  arrests a n n u a lly  is  alm ost" | 
o n e -h a lf  m illio n ; an d  fu r th erm o re , th e  proportion o f  arrests  
in v o lv in g  m ariju a n a  h as b e c o m e , m o re  o r  l e u  sta b ilized : T h is  • 
b eco m e s  a  cru c ia l issu e w h en  o n e  co n sid er s  th a t, a s  h as been  
p o in te d  o u t  d a ew b e re , a s  s o o n  a a a r r c s tr p n j^ fn s  an d  rates fo r  a { 
g iv e n  cr im e h a v e  b e c o m e  s ta b ilize d ; th e y  w ill  f e m a in  at th a t lev e l ‘ 
fo r  m a n y  yea rs t o  c o m e  (In c ia id ifa ifl8 tt»  th is  p ersp e c tiv e  it ;  
is su g g e ste d  th a t  a lm o st o n erh atf^ m sliin n ap erson s (o r  p erh ap s  
s lig h tly  l e u ,  s in c e  so m e  in d iv icR !* !f« n N » i* ttee  m u lt ip le  a rrests)  

wUl b e c o n fr o n te d  w ith  P tg**55*11*  d u r in g  the' :i
n e x t  few  y ea rs a s  a .resu lt o f  f im u c a u  a  w h o le
ran ge  o f  research  q u e s t io n s :aKt>

•€
•  Of som e 1/2 m illion arrests each year, what proportiouarc posses- V* 

sion arresa?
• i

•  H ow m any persons are arrested for possession o f  a quantity of'J- 
marijuana which would not involve crim inal processing in a de- ' ^ 
crim inalized state? ■ • ■?

•  H ow  m any o f  the possession arrests involve first offenders o f any

■ type?
•  H ow  m any personal and occupational disruptions occur as a result 

o f  these arrests? f- .

A n  in terestin g  stu d y  w h ich  m ig h t a d d ress th ese  q u e s tio n s  co u ld  %  
in v o lv e  a fo llO w -up  o f  m a tch ed  sa m p les  o f  m ariju an a  u sers w h o  ! t  
are, an d  w h o  are n o t, arrested . W ith  su ch  a n  e ffo r t , o n e  could" £  
e a s ily  m easu re  th e  im p a ct o f  th e  m a riju a n a  p r o h ib it io n  o n  a u ser’s ‘•.■.y 
f in a n ce s , fa m ily , an d  career. • S V

T h e  o th e r  s id e  o f  th is  q u e s tio n  re la tes  to  th e  e c o n o m ic  c o s ts  of'"* 
en fo r c in g  th e  m ariju an a  la w s. A g a in , th e se  d a ta  are n o t  read ily  
a v a ila b le . E v e n  ro u g h  e s tim a te s  c a n n o t  b e stru ctu red  s in ce  th e f  
a ctiv itie s  of to m a n y  a g en c ie s  im p a c t o n  m a riju a n a  en fo rc em en t ]  
a ctiv ity . R esearch  in th is  b eh a lf  c o u ld  e s tim a te  th e  c o s t  o f  a  s in g le  : 
m ariju an a  arrest in  a g iven  ju r isd ic t io n  by e x a m in in g  the b u d gets  ;.j 
and a ctiv itie s  o f  lo ca l, c o u n ty , an d  sta te  p o lice , m u n ic ip a l and f  
s ta te  co u rt a n d  co rrectio n a l a g e n c ie s , an d  d iv er s io n  p rogram s. A
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study of this order would begin to give us some indication of the 
economic burden imposed by the marijuana statutes.

DECRIMINALIZATION, PUBLIC OPINION,

A N D  SO C I A L  POLICY

‘J’ Shifting to an alternative area of inquiry, the beginnings of the 
epidemic of marijuana use during the 1960s occurred at a time 
when a n y possession of the drug was a felonious offense under 
federal and a ll state laws. The “movement” toward decriminaliza­
tion began in 1973 with Oregon, followed by Colorado, Alaska, 
Ohio, and California in 1975, Maine and Minnesota in 1976, 
. Mississippi, North Carolina, and New York in 1977, and 
Nebraska in 1978. But as Dr. Eric Josephson(1980)ofthcCenter 
for Socio-Cultural Research on Drug Use at Columbia Univcr- 
; sity has pointed out, this “movement” has become stalled, and for 
^  variety of reasons. He suggests that further progress has not 
been made because of the failure of the U.S. Congress to pass 
legislation that would decriminalize marijuana under federal sta­
tutes, because the issue has not been salient enough throughout 
.the nation as a whole to result in concerted action in favor of 
decriminalization, because the lobbying on behalf of marijuana 
law reform has not demonstrated the power and influence neces­
sary for repeal, and because marijuana is a drug favored by youth.
Within the context of Josephson’s observations, it seems clear 

that the lack of further movement toward decriminalization can 
be tied primarily to the images of the drug and its users which 
:have been nurtured in American drug mythology since the begin­
ning decades of the twentieth century.
Descriptions of marijuana as a “weed of madness” appeared as 

early as the mid-1800s, and were brought before a national 
audience during the 1920s. In a New York T im e s article datelined 
Mexico City, July 5, 1927, and headlined “Mexican Family Go 
Insane," for example, the following report was offered.
•f

A widow and her four children have been driven insane by eating
the Marihuana plant, according to doctors, who say that there is
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□o hope o f  u v in g  the children’* lives and that the m other will be 
in ian e for the rest o f  her life.

T h e tragedy occurred while the body o f  the father, w ho had been 
killed, was still in a hospital.

T he m other was without m oney to buy other food for the children, 
w hose ages range from 3-15, so they gathered som e herbs and 
vegetables grow ing in the yard for their dinner. Two hours after 
the m other and children had eaten the plants, they were stricken. 
N eighbors, bearing outbursts o f  crazed laughter, rushed to the 
bouse to  find the entire family insane.

Exam ination revealed that the narcotic m arihuana was growing  
am ong the garden vegetables.

Combined with this image of the drug as a creator of madness, 
a more formal crusade was organized and pursued by Hairy J. 
Anslinger and his Federal Bureau of Narcotics during the 1930s, 
who targeted marijuana as the “assassin of youth.” Using A m e r i­
ca n  M a g a z in e as his national forum, Anslinger initiated a series of 
reports in 1937 aimed at shocking the American public. For 

example:

T he sprawled body o f  a young girl lay crushed on  the sidewalk the 
other day after a plunge from  the fifth story o f  a C hicago apart­
m ent house. Everyone called it suicide, but actually it was murder. 
T he killer was a narcotic known to  America as marijuana, and to  
history as hashish. It is a narcotic used in the form  o f  cigarettes, 
com paratively new to  the United States and as dangerous as a 
coiled  rattlesnake [Slom an, 1979: 34}.

# **

And in terms of crime:

A n entire fam ily was murdered by a youthful addict in Florida. 
W hen officers arrived at the hom e, they found the youth stagger­
ing about in a human slaughterhouse. With an ax he had killed his 
father, m other, two brothers, and a sister. Ke seemed to be in a 
d a z e .. . .  H e had no recollection o f  having com m itted the multiple 
crim e. The officers knew him ordinarily as a sane, rather quiet 
young man; now he was pitifully crazed. They sought the reason. 
T he boy said he had been in the habit o f  sm oking som ething which  
youthful friends called “muggles,” a childish name for marijuana 
[S lom an, 1979: 63].

Inciardi / m a k u u a h a

The end product of these moral enterprises has been well 
documented. By the 1940s, a body of literature had begun to 
develop which stereotyped marijuana users as sex-crazed mani­
acs, degenerate street criminals, and members of the “living 
dead.” The drug reportedly ravaged the human body; it destroyed 
morality; users were sexually violent and criminally aggressive, 
and in general were weak and ineffective members of society; 
marijuana “addiction” was contagious since users had a mania for 
perpetuating the social anathema of drug taking; and finally, once 
addicted, the user entered a lifetime of slavery to drugs. Further- 
more, the erroneous conception was typically emphasized that 

J marijuana, like heroin, was an addicting narcotic, and that such 
drug use was concentrated almost exclusively among criminals 
and other social outcasts.
By mid-century, after marijuana had become outlawed through- 

; out the nation, it then became associated with the “Beats” of 
America’s bohemian underground.

Beat, as a slang term, originated in h a rlem  Jiv e , the jargon of 
the black musician of the 1920s and 1930s. With a meaning of 
"exhausted and worn out,” beat was descriptive of a part social, 
part literary phenomenon of the late 1940s and 1950s initiated by 

' the postwar disaffected and a cult of west coast writers. They were 
of a gencrtaion that was trying to make sense of a postwar world, 
a world that seemed to offer no respite, only an etemal state of 
war and chaos. Reality, as the Beats viewed it, was a state of 
consciousness where nature, history, and humanity could not be 
controlled; where the worship of reason had fallen into obscurity; 
where progress was both a false concept and an illusion; and 
where the future and past were of little value.
The Beats believed that the path to harmony in a chaotic world 

could not be had by the more traditional consolations of success 
and achievement which demanded a feigning of beliefs, feelings, 
and virtues, and a relentless obligation to the prevailing social 
forms and customs. Many Beats, in their attempt to more readily 
attain the success of setting themselves right with nature, pursued 
their “true” reality through an effort of the mind and rejected the 
perceived discontinuities of life in organized society. For most,
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however, their conceptual reality of the irrational properties of 
everyday existence was escaped through the sensation of a drug, 
and high frequency/long duration marijuana and hashish use 
became a pervasive part of Beat life (Inciardi, 1972).
The chief spokesmen of the Beat movement were Allen Gins­

berg, Jack Kerouac, William Burroughs and Lawrence Ferlin­
ghetti, but the most celebrated of these was Ginsberg, whose 
writings were so charged with obscenity that they brought awk­
ward attention to the movement that was national in scope. The 
best known of Ginsberg’s works was H o w l, written, for the most 
part, while he was under the influence of drugs. In its 75 lines of 
inelegant poetry aimed at dismaying the middle class, H o w l 
condemned American society and suggested a new set of values % 
that were almost totally antisocial. And it was from this context 
that Ginsberg again emerged during the early 1960s making the ;i> 
rounds on Capitol Hill lobbying for the legalization of marijuana 
(Viorst, 1979: 57-59). Understandably, legalization of the drug ; 
could be viewed as nothing more than the radical politics of the , 
time, and Ginsberg’s appearance in the midst of the issue did . 
much to confirm the persisting images of the marijuana user.

As the 1960t grew more mature, the nonconformist notions of *  
the tiny minority of Beats in the 1950s emerged as the common 
social currency of the new youth movement. And the new coun- ■>. 
terculture contained a variety of types. It included what social 4  
critic Norman' hfpiler called the “philosophical psychopaths" "%■ 
who had found a need to throw off the political and social i  
restraints of their generation. They lived immoderately and for . j 
the moment, congregated in communes, spoke a special avant 
garde language, experimented with sex, and smoked marijuana.
It included the political activists whose radical perception of • 
society’s horrors were communicated in a manner that was attrao-. 
tive. to the existing adolescent propensity to rebel. And finally, it £ 
included, the tens of thousands of “plastic" or weekend “hippies” :j  
and “hc«ds" whose social schizophrenia placed them partially in X  
the straight world and partially in this “new underground"; they ■% 
were children of two cultures, never wholly in phase with either, 
and not believing fully in the values and mores of cither.

Inciardi / MARIJUANA DECRIMINALIZATION 155

Concomitant with the rise of the counterculture was a revolu­
tion in the technology and handling of drugs which had begun at 
mid-century and served to designate the sixties as a “new chemical 
age.” Recently compounded psychotropic agents were enthusias­
tically introduced and effectively promoted, with the conse­
quence of exposing the national consciousness to an impressive 
catalogue of chemical temptations which could offer fresh inspi­
ration as well as simple and immediate relief from fear, anxiety, 
tension, frustration, and boredom. Exploiting the new hallucino­
genic, stimulant and sedative drugs that emerged during this 
period, the new counterculture also became the new drug culture, 
and the image of the marijuana user was further denigrated.
It was not until the 1970s that the nation had become conscious 

of the fact that marijuana use went well beyond the “dangerous 
and criminal classes." In 1965, less than ten million persons were 
estimated to have used marijuana, but by the mid-seventies this 
figure had more than tripled, and a large and rapidly expanding 
segment of the American population had become the target of 
legal concern.
IfceiaUul surge of decriminalization statutes which did occur 

applarcdjXor the.most part, in those slates where marijuana use 
was most prevalent, and the movements toward decriminaliza- 
tioji emerged primarily an attempt to implement anti-mxiijuapa 
statutes'"of reduced vseyerity,. (hat were m o r e | o : p’rodui^ 
iaimtsVhdcdhidctidns. In the main, however, public attitudes

stigm a thut h a d  b een  o r ig in a lly  a tta ch ed  t o  th e  d r u g , a n d  th e  
.decrim ih alization  .m ovem en t rem ain ed  sta lled .
.^With The‘onset of the 1980s, the growing number of users 
within the youthful population at all class and social levels drew 
much attention away from the former images of the marijuana 
user, but the depiction of the drug as an “assassin of youth" 
steracd to recmerge. Currently, articles in the popular media 
present aspects of marijuana use in an alternative, but still proble­
matic, context. A  segment of contemporary literature, for exam­
ple, emphasizcs.{|p*|^-tpdocuractU) jthat most new recruits to 
marijuana arc younger than their counterparts of a decade ago.



*♦ Such -articles, focus on how marijuana smoking has become a 

major part of many 10-year-olds’ daily routines, and that their 
involvement with the drug has served to destroy their family 
relationship* and coping skills (for example, Brynncr, 1980). This 
type of rhetoric, however, often serves only to incite parents intb 
hysterical antidrug behaviorism! further stimulate Litergcnera-
timul dUifftsffTd'ri; ...   — .......
The research issue which must address this phenomenon is 

three-fold in nature. F irs t, in those areas where marijuana use 
rates among youth are said to be high, data on the incidence, 
prevalence, and pattens of use of marijuana arc critical. S e co n d , 
accurate documentation is also warranted as to the extent to 
which family relationships and coping skills are, or arc not, being 
impacted by marijuana use. And th ird , whether or not the find­
ings of these studies portray marijuana use among youth in a 
negative light, a pnblie'<idsnikn iiB^grgetttanappropriaU 
which place* r e l i a b l e a n d  ilcmago- 
guery,

E PIL O G U E

As a final note, perhaps the most crucial variable in a mari­

juana decriminalization research agenda relates to the possible 
benefits of marijuana as a substitute drug. There is an indication 
that at least, within some populations of college students, the 
nature of drug use has changed over the last ten years. While more 
students are using drugs now than those of a decade ago, current 
student drug use has become more focused. hggrjjiMjui and alco­
hol are tbeprimary/and typically the only, drugs of abuse, while 
aarcotict/^atiyes, stimulants,"’ and haUucinbgens are rarely * 
seen. As such, while marijuana and alcohol use may be more 
prevalent now, theriisb 6Tihe more debilitating drugs may have 
become leS significant.'

Research that would target this issue could be readily under­
taken as a part of the much needed impact evaluations of mari-

juana use in those states where the drug has already been 
decriminalized. Of the eleven states that have reduced the penal­
ties for the possession of marijuana, the effects of the new legisla­
tion have been examined only in the state* of Oregon (Drug 
Abuse Council, 1978), California (California Health and Welfare 
Agency* 1977), and«.Maine (State of Maine, 1979), and these 
studies arc beset with a variety of severe shortcomings (sec Cus- 
key et al., 1978). In short, fie range of variables jgmgloyed to 
describe marijuana use were extremely limited, age categorics,- 
were too broadly defined, actual patterns of use were nofrexam* 
ined, questions regarding the onset of marijuana use were not 
addressed, the effects of decriminalization on the use of other 
drugs was not approached, nor were the effects of the new law 
examined in terras of the behavior of users, the agencies of social 
control, public attitudes, and the wider society as a whole. In 
short, while these studies did attempt to determine if marijuana 
use did increase subsequent to decriminalization, they accomp­
lished little else. And among those cohorts where marijuana use 
did increase, it is not known whether such usage was a substitute - 
tot other more dangerous and debilitating drugs.

As research descriptive of the health consequences of mari>, 
juana use continues, findings suggest that the drug is neither the . 
“devil drug,” “weed of madness," or “assassin of youth” that was 
alleged by sotne, nor the totally innocuous substance that was 
suggested by others. Indeed, marijuana does have its effects on 
immediate memory and intellectual performance in ways that 
impair thinking, reading comprehension, and verbal and arith­
metic problem solving; acute intoxication has a clear impact on 
motor skills; it has its effects on circulation, the immune system, 
and the reproductive cycle; furthermore clinical studies have 
demonstrated that the drug effects lung functioning— in fact, one 
study suggests that smoking as few as four “joints” per week 
decreased vital lung capacity to the same extent as smoking as 
many as 100 conventional cigaiettes during the same period of 
time (Pollin, 1979). These effects should not be ignored, nor 
should they be overstated. What is important, however, is that 
they be further examined within the cost/benefit or cost/cost



paradigm suggested, in order that more informed decisions 
regarding decriminalization or continued prohibition be enter­
tained.
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NATIONAL COUNCIL ON ALCOHOLISM INC

ALCOHOLISM AND OTHER ALCOHOL-RELATED PROBLEMS AMONG CHILDREN AND YOUTH

□  A lcoho ! is America 's No . I d ru g p rob lem  am ong yo u th . In 1985, an estimated 4.6 m illion adolescents aged 14 th rough 17 
experienced negative consequences o f alcohol use (e.g., arrest invo lvem en t in an acc iden t im pairment o f health o r jo b
performance). (NIAAA. Projection of data in AJcohoi and Health Monograph I, Alcohol Consumption and Related Problems 1982. p. 85. updated with 
Bureau of the Census 1985 Population Projections.)

□  A lc o h o l is o ve r tw ic e as po p u la r am ong college studen ts as th e n e x t lead ing d rug , m arijuana , an d ove r fiv e times as 
po pu la r as cocaine. N in e ty -tw o percent o f college students reported using alcohol in a tw e lve -m on th period compared to 42 
percent w h o  had used marijuana and 17 percent w h o  had used cocaine, (institute for social Research, umve-^ty of Michigan, Ann Artxx, 
Ml, Drug Use Among American High School Students and Other Young Adults. 1985.)

□  O n ly  42 pe rcen t o f fo u r th  graders k n o w  th a t a lcoho l is a d rug , com pa red to 81 pe rcen t w h o  conside r m arijuana a d ru g ; 
th e percen tage o f s tuden ts cons ide ring a lcoho l a d ru g drops w ith  age to 28 pe rcen t in th e uppe r grades. (Weekty Reader 
Publications, A Study of Children's Attitudes and Perceptions About Drugs and Alcohol. Middletown, CT, Apr. 25,1983.)

□  The earlie r in  life a ch ild starts us ing an y dependence -p roduc ing d ru g , the m ore like ly he o r she is to  experience 
dependence and o the r hea lth prob lem s, and go on to  cvher dependence -p roduc ing drugs. (Robert l . DuPont 'Substance Abuse: 
Journal of the American Medical Association. Vol. 254. # 16. Oct 25, 1985. p. 2336.)

□  Low e r expecta tions fo r th e fu tu re , a lie na tio n an d bo redom  are associated w ith  d r in k in g am ong ch ild ren in a ll socio­
econom ic groups. (Nancy P. Gordon & Alfred McAtaer, ‘Promoting Adolescent Health,' Adolescent Drinking: Issues and Research. New York: Academic

. Press. 1982. p. 205.)

□  A pp ro x im a te ly 10,000 y o u n g  peop le aged 16 -24 are k illed each y e a r in a lcoho l-re la ted accidents o f a ll k inds , in c lud ing 
d row n in g s , suicides, v io le n t in ju ries , hom icides and in ju ries from  fire . (US DHHS; NIAAA. Public Health Service. 'Questions and Answers: 
Teenage Alcohol Use and Abuse,' Prevention Plus: Involving Schools, Parents and the Community in Alcohol and Drug Education. Publication No. CADM 
841256. Rockville, MD. 1983. p. xiii.)

□  A lcoh o l-re la ted h ig h w a y dea ths are th e num be r one k ille r o f 15- to  24-year-o lds. |us dhhs National Center for Health Statistics.
Public Health Service. Health, United States, 1980. Pub. No. (PHS) 81-1232. December 1980.)

□  It takes less a lcoho l to  p roduce im pa irm en t in y o u th  th a n in adu lts Younger drivers in fatal crashes have low e r average 
b lood alcohol concentra tions (BACs) than older drivers. B lood alcohol concentra ' on is the am oun t by w e ig h t o f alcohol in a 
vo lum e o f blood, and is typica lly expressed as percent w e ig h t by vo lum e. A  BAC o f .05 percent is equal to 50 m g o f alcohol 
per deciliter Of b lood (approx. 3.5 flu id oz). ("Blood Alcohol Concentrations among Young Drivers. 1983," Morbidity and Mortality Weekly Report 
(MMWR].33:699-70I. 1984.)

□  D rive rs 16 -24 years o ld rep resen t 20 pe rcen t o f licensed drive rs a n d less th an 20 pe rcen t o f to ta l m iles d rive n , an d y e t 
accoun t fo r 42 pe rcen t Of a ll fa ta l a lcoho l-re la ted crashes. (US DOT Fatal Accident Reporting System. 1982. DOT No. HS-806-566. 1984 (hj.)

□  O f 27,000 N e w  York pub lic schoo l studen ts , grades 7 th ro u g h 1 2 ,11 pe rcen t described them se lves as be in g 'h o o k e d ' o n 
a lcoho l, w i th  13 pe rcen t a dm itt in g to  a tte n d in g classes w h ile  ' h ig h ,' 'd r u n k ' o r 's to n e d ' on a lcoho l. (New York state Division of 
Alcoholism and Alcohol Abuse. Drug and Alcohol Survey, 1983.)

□  N ea rly 100,000 10- an d 11-year-o lds rep o rte d ge ttin g d ru n k a t least once a w ee k in 1985. O ve r 185,000 sixth graders have 
used hard liquor by age 10. A lcoho l use a t least once a week by sixth graders more than doub led from 1983 to 1984. (Ronald 
Adams and Thomas G leam Parents' Resource Institute for Drug Education, PRIDE— Drug Usage Prevalence Questionnaire. 1985.)

□  A b o u t o n e -th ird o i fo u rth -g rade rs (9-year-olds) said ch ild ren th e ir age pressured o the rs to  d r in k beer, w in e  o r liquo r; th e 
figu re increased to  nea rly 80 pe rcen t b y h ig h schoo l. (Weekly Reader Publications. A Study of Children's Attitudes and Perceptions About 
Drugs and Alcohol, Middletown, CT. 1983.)

□  A lcoho lics are m ore like ly th a n non -a lcoho lics to  have an a lcoho lic fa the r, mother, s ib ling o r d is tan t re la tive . A lm ost one - 
th ird o f any sample o f alcoholics had a t least one paren t w h o  w as also alcoholic. (Alcoholism: An inherited Disease, us dhhs. Pub. No. 
[ADM) 85-1426. 1985. p. 3.)

□  C h ild ren o f alcoholics have a fo u r tim es g rea te r risk o f de ve lo p in g alcoho lism th an ch ild re n o f non-a lcoho lics . There are 
28.6 million children o f alcoholics in the U.S. today. 6.6 million r '  w h om  are under the age o f 18. (Children of Alcoholics Foundation. 
Children of Alcoholics: A Review of the Literature. 1985, Introduction anu, . 2.)



□  W h ile  n o one is predes tined to  become an alcoho lic , gene tic facto rs m ay increase o r decrease the level o f. vu ln e ra b ility 
to w a rd  alcoho lism . (Marc A. Schuckit. M.D.. ’Genetics and die Risk for Alcoholism.’ Journal of the American Medical Association, VoI. 254. Nov. 8. 
1985. p. 2616.)

□  A t presen t, firs t d r in k in g usua lly occurs a round age 12, in con tras t to  age 13-14 in the 1940s and 1950s. (Gordon and McAlister. 
Adolescent Drinking: Issues and Research, p. 204.)

□  N ea rly a th ird  o f h ig h schoo l seniors have said th a t m ost o r all o f th e ir friends ge t d ru n k a t least once a w eek .
(L.D. Johnston. P.M. O'Malley and J.G. Bachman. Use of Licit and Illicit Drugs by America's High School Students. 1975-1984. US DHHS Pub. No. [ADM] 
85-L394, Washington, D C.. Supt. of Docs., US Govt. Print. Off., 1985 )

□  U p to h a lf o f heav ie r y o u th fu l d rinke rs also use m arijuana a t least once a w eek , and a th ird  o f th e y o u th  w h o  use 
m arijuana m o re th a n once a m on th also are classed as heav ie r drinkers . (Research Tnangfe institute. Economic Costs to Society of 
Alcohol and Drug Abuse and Mental Illness: 1980. RTi/2734fOO-OIFR, June. 1984. p. 114.)

□  M a n y su rveys suggest th a t th e best p red ic to r o f th e d r in k in g hab its o f adolescents is th e a ttitu d e and behav io r o f th e ir 
pa ren ts w i th  regard to  a lcoho l use. Adolescent heavy drinkers tend to come either from  homes w he re one o r bo th parents 
are heavy drinkers, o r from homes w he re bo th are abstainers. (Gordon & McAlister, Adolescent Drinking: Issues and Research, p. 206.)

□  A n n u a l surveys o f 17,000 h ig h schoo l seniors aged 17 and 18 yea rs o ld cons is ten tly s h o w  th a t 85 pe rcen t o f the 
pa rtic ip an ts have had a t least one d r in k in the preced ing yea r a n d th a t m ore th a n 66 pe rcen t have consumed a t least 
one d r in k in th e preced ing m on th . Forty percent o f seniors have partic ipated in the “pa rty drinking syndrome," tha t is, 
consumed five o r more drinks on one occasion, a t least once in the preceding tw o  weeks. Th irty percent did so on tw o  or 
more occasions, and 20 percent did so three o r more times in the designated tw o -w c e k period. In response to a related 
question, on ly a th ird o f the seniors th o u gh t there w as great risk in this type o f binge drinking. (Johnston. OMaiiey and Bachman: 
Drugs and American High School Students: 1975-1983.)

□  A  ch ild w i l l see a lcoho l consum ed an average o f 75,000 times o n T V  be fo re he o r she is o f legal d r in k in g age. (Dr. Thomas 
Radecki. Chairman of the Naoonal Coalition on Television Violence and psychiatrist with the University of Illinois School of Medicine, 1983.)

□  Ado lescen ts an d y o u n g adu lts m ore heav ily exposed to  a lcoho l ads on T V  and in magazines are m ore like ly to  perce ive 
d r in k in g as attrac tive , acceptable a n d rew a rd in } th a n are those w h o  have been less exposed. The heavily exposed g roup 
in a recent study was more likely to engage in drink ing liquor— 31 percent vs. 15 percen t— than was the less exposed group .
(C. Atkins and M. Block. Content and Effects of Alcohol Advertising, Bureau of Alcohol. Tobacco and Firearms, US Govt.. Washington. D.C.. Report of 
Michigan State Unive'sity Study. 1981.)

□  D rin k in g diffe rences be tw e en boys an d girls is d im in ish ing . The num ber o f yo u n g female drinkers has been increasing more 
rapid ly than the num ber o f yo u n g male drinkers. Girls also tend n o w  to experiment w ith  a w ide r varie ty o f substances. (Robert 
H. Coombs. David K. Wellisch and Fawzy I. Fawzy. UCLA School of Medicine, Los Angeles. CA. Drinking Paoerns and Problems among Female Children 
and Adolescents: A Comparison of Abstainers, Past Users and Current Users. Am. J. Drug Alcohol Abuse. II [3 & 4] pp. 315-348 (I985J.J

□  It is estim a ted th a t increasing fede ra l excise taxes on beer, th e fa vo r ite a lcoho l beverage am ong y o u th , w o u ld  reduce 
a lcoho l-re la ted m o to r veh ic le fa ta lities b y  55 pe rcen t am ong 18- to  20 -yea r-o ld y o u n g men and b y 45 pe rcen t am ong 
18-tO 20 -yea r-o ld y o u n g w om e n . (Henry Saffer. Kean College of New Jersey and National Bureau of Economic Research; and Michael Grossman.
City University of New York Graduate School and National Bureau of Economic Research, Effects of Beer Pnces and Legal Drinking Ages on Youth Motor Vehicle 
Fatalities. November 1985.)

□  A lcoho lism  is a chron ic , progress ive an d po te n tia lly fa ta l disease characterized b y to le rance and physica l dependency o r 
pa th o log ic o rg an changes, o r bo th . A ll are the direct o r indirect consequences o f the alcohol ingested. (National msmute on Aicohoi 
Abuse and Alcoholism [NIAAA], Fourth Special Report to the US. Congress on Alcohol and Health, ed. John R. Deluca. DHHS Pub. No. [ADM] 82-1080, 
1981. p. 36.)

□  A lcoho lism  is one o f th e m ost serious pub lic hea lth prob lem s »n th e U n ited States to da y . Am ong the 18.3 million adu lt 
"heavier drinkers ' (those consum ing more than 14 drinks per week) 12.1 million have one o r more symptoms o f alcoholism , an 
increase Of 8.2 percent since 1980. (NIAAA, Department of Biometry and Epidemiology, working Paper: Projections of Alcohol Abusers, 1980,1985, 
1990. prepared by John Noble. 1985. pp. 5 and 6.)

BL O ne o u t o f th re e Am erican adu lts— 56 m illio n Am ericans— say th a t a lcoho l abuse has b ro u g h t tro u b le to  th e ir fam ilies. 
This is abou t fo u r times the num ber o f families th a t say tha t o the r drugs have troubled their homes. (P. Regans, abc 
News/Wbshington Post Poll, Survey #0190. May 1983.|

Founded in 1944. NCA is the nation's nonprofit voluntary health organization established to prevent and reduce problems of 
alcohol abuse and alcoholism. NCA’s network of 184 state and local affiliates conduct similar activities in their areas and provide 
information and referral services to families and individuals with a drinking problem. ’ ,. _

national council o n  ALCOHOLISM INC
J P  12 W est 21st Street. N e w  York. NY 10010 • (212) 206 -6770 
O  1511 K Street N.W.. Washington. D C 20005 • (202) 737-8122
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