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tobacco —  Ejection of passonger. (1) A  person is guilty of a class C misde­
meanor, if he: , _

(a) Threatens a breach of the peace, is disorderly, or uses obsceno, profane or 
vulgar language on a bus; or

(b) Is in or upon any bus while unlawfully under the ii fiuence of a controlled 
substance as defined in section 58-37-2; or

(c) Fails to obey a reasonable request or order of a bus driver, bus oompsny 
representative or othor person in charge or control of a bus or terminal; or

(d) .Ingests any controlled substance, unless prescribed by.a physician or mcdi* 
cal facility, in or upon any bus, or drinks intoxicating liquor in or upon any bus, 
except a chartered bus; or...................................................... ..................... ....

(e) Smokes tobacco or other products in or upon any bus, except a chartered 
bus.

(2) If any person violates the preceding subsection, the driver of the bus or per­
son in charge thereof may stop at the place where the offense is committed or at 
the next regular or convenient stopping place and remove such person, using only 
such force as may be necessary to accomplish the removal, and the driver or person 
in charge may request the assistance j f  passengers to assist in the removal, and 
the driver or person in charge may cause the person, so removed to be detained 
and delivered to the proper authorities. • ' "F* * <

History: L. 1979, ch. 72, 5 6. •, ' ‘ • ,
• ' ‘ ,

76-10-1507- Exclusion of persons without bona ddo business from terminal 
—  Firearms and dangerous materials —  Surveillanco devices and soieure of 
offending materials —  Detention of violators —  Private security personnel.
(1) In order to provide for the safety, welfare and’ comfort of passengers, a bus 
company may refuse admission to terminals to any person/not having bona'fids 
business within the terminal. Any such refusal shall not be inconsistent or contrary 
to state or federal laws or regulations, or to any ordinance of the political .subdivi­
sion in which the terminal is located. An authorized bus company representative 
may require any person in a terminal to identify himself and state his business. 
Failure to comply with such request or to state an acceptable, business purpose 
shall be grounds for the representative to request that the person depart the termi­
nal. Any person who refuses to comply with such a, request'shall be'guilty.'of a 
class C misdemeanor. 1 V" , ‘ ' ; 8 : *r. ' •

(2) Any person who carries a concealed dangerous weapon, firearm, or any. 
explosive, highly inflammable or hazardous materials or devices into a terminal or 
aboard a bus shall be guilty of a third degree felony. The bus company.'may employ 
reasonable means, including mechanical, electronic or, x-ray devices to detect.such 
items concealed in baggage or upon the person of any passengcrV.Upon the discov-. 
ery of any such item, the company may obtain possession and ̂ retain custody 
thereof until it is transferred to law enforcement officers. . .

(3) An authorized bus company representative may detain within a terminal or 
bus any person violating the provisions of this ac* for a reasonable timo until law 
enforcement authorities arrive. Such-detention shall not constitute.unlawful 
imprisonment and neither the bus company nor the representative shall be civilly 
or criminally liable upon grounds of unlawful imprisonment or assault, provided 
that only reasonable and necessary force is '•exercised against nny person so 
detained. '} '  .

(4) A  bus company may employ or contract for private security personnel. Such 
personnel may detain within a terminal or bus any person violating the provisions 
of this act for a reasonable time until law enforcement authorities arrive, and may
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use reasonable and necessary force in subduing or detaining any person violating 
this act. • • • *

History: L. 1979, rh. 72, § 7.
Cross-References. ' i \

Loitering, 76-9-703.I | 1 '
76-10-1508. Thoft of baggago or cargo. Any person who removes an v baggage, 

cargo or other item transported upon a bus or stored in a terminal without consent 
of the owner of the property or the bus company, 6r its duly authorized representa­
tive is guilty of theft and shall be punished pursuant to section 76-6-412.

History: L. 1979, ch. 72, § 8. . - . '■ .
•• ' '

76-10-1509. Obstructing operation of bus. Any person who unlawfully 
obstructs or impedes by force or violence, or any means of intimidation, the regular 
operation of a bus is guilty of a class G misdemeanor.

History: L. 1979, ch. 72, } 9.

76-10-1510. Obstructing operation of bus —  Conspiracy. Two. or more per­
sons who willfully or .maliciously combine or conspire to violate Bection 76-10-1609 
shall each.be guilty of a class,C misdemeanor. .

History: L. 1979,ch.72, J 10. " ' ’ ’ '[ ‘ . 1. . ’

76-10-1511. Cumulative and supplemental nature of act. The provisions of
this act shall be cumulative.anjl .supplemental.to the provisions of,any other law 
of the state. J  '.I] ;! ! v *. "  - ...

History: L. 1979, ch: 72, }11.: ’ ii- ir- '. : ir"  n i l  M r  IiK? <. I..

, ■ • i •- 'part ig' ^ ”  ' ? '
. RACKETEERING ENTERPRISES .

Section . ,
76-10-1601. Short title. ‘ " •''* : ' • ' ■' ' " •
76-10-1602.''Definitions. ■ • i • ;:<vi ,v> m - ' i- -
76-1C-1603. Unlawful acts —'Felony — Forfeitures.; I: '.u " 'ft .• : ■ t
76-10-1604. Enforcement authority of peace officers. ' ••  ̂,!}»;=
76-10-lv"'05. Remedies of person injured by pattern '.of •racketeering activity — Authorized 

. „ -orders of district court. i.:::...,
76-10-1606. Payments to general fund of state. '
76-10-1607.. Evidentiao’ value of criminal judgment in civii proceeding.
76-10-1608. Separability clause. ' ' ’* . .  '

7r)-10-IG01. Short title. This act shall be known and may be cited as the "Utah 
Racketeering Influences and Criminal Enterprise Act.” .

History: C. 1953, 76-10-1601, enacted by ' acquire or maintain an interest in, or to con- 
L. 1981, ch. 94, § 1. '• duct an enterprise through a pattern of
T itle of Act racketeering conduct; or to conspire lo

An act relating to organized fraudulent en*af« in such conduct; providing criminal
and illegal enterprise crime; designating the Penalties; providing for enforcement; pro vid-
following activities as unlawful: to use or >ng civil and equitable remedies; providing
invest proceeds from a pattern of for the rights of innocent persons; and pro­
racketeering conduct in an enterprise; to viding that any aggrieved person may insti-
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tutc civil proceedings tc seek damages; and This act cnactB part /6, chapter 10, Title 
providing an effective date. 76, Utah Code Annotat:. 1953. — Laws 1981,

ch. 94.

76-10-1602, Definitions. As used in this part:
(1) "Racketeering" means any act committed for financial gain which is illegal 

under the laws of Utah regardless of whether Buch act is in fact charged or 
indicted, iuvolving:

(a) Criminal homicide;
(b) Aggravated robbery or robbery;
(c) Aggravated kidnapping or kidnapping; . . •
(d) Forgery;
(e) Aggravated burglary or burglary;
(f) Asserting false claims including, but not limited to, false claims asserted 

through fraud, arson, unlawful public assistance, or Medicaid fraud;
(g) Theft, including theft by deception, theft by extortion, theft of lost, mislaid 

or mistakenly delivered property, receiving stolen property, th ft of services and 
theft by any person having custody of property pursuant to repair or rental agree­
ment;

(h) Bribery;
(i) Gambling; ■ • -
(j) Illegal kickbacks, including bribery to influence official or political actions 

and receiving a bribe or bribery for endorsement of a perse as a public servant;
(k) Extortionate e\ tension, collection and financing of credit;
(1) Trafficking in controlled substance, explosives, weapons or stolen property;

. (m) Aggravated arson or arson; 1
(n). Promoting prostitution; ' ' .
(o) Obstructing or hindering criminal investigations or prosecutions; :l
(p) False statements or publications concerning land for sale or lease or sale

of subdivided lands or sale and mortgaging of unsubdivided lands;
(q) Resale of realty with intent to defraad;
(r) Sale of unregistered securities or -eal property securities or transactions 

involving such securities by unregistered dealers or salesmen; ‘
(s) A  scheme or artifice to defraud; ■ ' ’
(t) Perjury,
(u) Fraud in purchase or sale of securities; ■< ■.
(v) The soliciting, requesting, commanding, encouraging, or intentionally aiding 

another in commission of any of the above enumerated offenses; .
(w) Conspiracy to commit a.iy of the above enumerated offenses; or •
(x) An attempt to commit any of the above enumerated offenses.
(2) "Person" includes any individual or entity capable of holding a legal or ben-, 

eficial interest in property. ' ' f i
(3) “Enterprise" means any individual, sole proprietorship, partnership, corpo­

ration, business trust, association or other legal entity, and any union or group 
of individuals associated in fact although not a legal entity, and includes illicit as 
well as licit entities.

(4) “Pattern of racketeering activity" means engaging in at least two episodes 
of racketeering conduct which have the same or similar objectives, results, partici­
pants, victims, or methods of commission, or are otherwise interrelated by distin­
guishing characteristics and are not isolated events, provided ̂ it least one of such 
episodes occurred after the effective date of this part arid the las\ of which occurred 
within five years after the commission of a prior episode of racketeering conduct.

History: C. 1953, 76-10-1602, enacted by 
L, 1981, ch. 94, f 1. „ .

OFFENSES AGAINST PUBLIC WELFARE 76-10-1605

76-10-1603. Unlawful acts —  Felony —  Forfeitures. (1) It shall bo unlawful 
for any person who has received any proceeds derived, whether directly or indi­
rectly, from a pattern of racketeering activity in which B itch person has partici­
pated,, as a principal, to use or invest, directly or indirectly, any part of such 
proceeds, or the proceeds derived from the investment or use thereof, in the acqui­
sition of any interest in, or the establishment or operation of, any enterprise.'
•' (2) It shall be unlawful for any person through a pattern of racketeering activ­
ity to acquire or maintain, directly or indirectly any interest in or control of any 
enterprise. ‘ : ‘ '
. (3) It shall be unlawful for any person employed by or associated with any 
enterprise to conduct or participate, whether'directly or indirectly, in the .conduct 
of such enterprise's functions through a paftern of racketeering activity.

(4) It shall be unlawful for any person to attempt or to conspiro to violate any 
provision of subsections (1), (2), or (3) of this sect'on, or to solicit, request, com­
mand, encourage, or intentionally aid another in the violation of any of the provi­
sions of subsections (1), (2), or (3) of this section. -

(5) Whoever violates any subsection of section 76-10-1603 shall be guilty of a 
second degree felony and in addition to the penalties prescribed by law shall forfeit 
to the state of Utah:- • '

(a) any interest acquired or maintained in violation of section 76-10-1603; and
(b) any intertst in, security of, claim against, or property or contractual right 

of any kind affording a source of influence over any enterprise which he has estab­
lished, operated, controlled, conducted, or participated in the conduct of, in viola­
tion of section 76-10-1603 of this act. ■ •.-• - .-y

(6) In any action brought by the state of Utah or, any county in the state under 
this part, the district court shall have jurisdiction to enter such restraining orders 
or prohibitions, and to take such other actions; includingbut not limited to, the 
acceptance of satisfactory performance bonds, in connection with any property or 
other interest subject to forfeiture under this section,'as it-shall deem proper. J '
■ (7) Upon conviction of a person under this part, the court shall authorize the 
attorney general or the county attorney to seize all property or other interest 
declared forfeited under this section upon such terms and conditions as the court 
shall deem proper. If a property right or other interest is not exercisable or trans­
ferable for value by the convicted person it shall expire,'and shall not revert to 
the convicted person. ' , . . .‘i

H istory: C. 1953, 76-10-1603, enacted by r  .-I • i s ! •
L. 1981, c h .94. § 1. - ... r>. ”.m  \  . •

76-10-1604, Enforcement authority of peace officers. Notwithstanding any 
law to the,contrary, peace officers in the state of Utah shall have.authority to 
enforce the criminal provisions of this act by initiating investigations, assisting 
grand juries, obtaining indictments, filing informations, and assisting in the prose­
cution of criminal cases through the attorney general or county attorneys' offices.

H istory: C. 1953, 76-10-1604, enacted by 
L. 1981, ch. 94, § 1. . << i }

76-10-1605. Remedies of person injured by pattern of racketeering activity 
—  Authorized orders of district court (1) A person who sustains injury to his 
person, business, or property by a pattern of racketeering activity, in which he is 
not a participant, may file an action in the district court for the recovery of treble 
damages, the costs of the suit, including reasonable attorney's fees, and any puni­
tive damages the court may deem reasonable. The state or any county may file an 
action on behalf of these persons injured or to prevent, restrain or remedy 
racketeering as defined by this part.
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(2) The district court has jurisdiction to prevent, restrain and remedy 
racketeering as defined by this part after making provision for the rights of all 
innocent persons affected by such violation and after hearing or trial, as appropri­
ate, by issuing appropriate orders. The court shali determine issues by a preponder­
ance of the evidence, and proceedings under this section shall be independent of 
any other proceedings, whether civil or criminal, under the laws of this state.

(3) Prior to a determination of liability such orders may include, but. are not 
limited to, entering restraining orders or prohibition:? or such other actions, includ­
ing the acceptance of satisfactory performance bonds, in connection with any prop-' 
erty or other restraints pursuant to this section as the court deems proper. '•

(4) Following a determination of liability such orders may include, but are not 
limited to: *

(a) Ordering any person to divest himself of any interest, direct or indirect, in 
any enterprise.

(b) Imposing reasonable restrictions on the future activities or investments of 
any person, including prohibiting any person from engaging in the same type of 
endeavor as the enterprise engaged in, the activities of which affect the laws of 
Utah, to the extent the constitutions of the United States and Utah permit •

(c) Ordering dissolution or reorganization of any enterprise.
(d) Ordering the payment of treble damages to those persons who are not found 

to be participants and are injured by the racketeering.
(e) Ordering the payment of all costs and expenses of the prosecution and inves­

tigation of any offenses included in the definition of racketeering, incurred by the 
state, to be paid to the general fund of the state. • ■. , . .. .

History: C. 1953, 76-10-1605, enacted by 
L 1981, ch. 94, § 1. . • 1 y  : • . :

76-10-1606. Payments to gcnerul fund of state. The court may order payment 
to the general fund of the state, as appropriate, to the extent not already ordered 
to be paid in other damages, of:

(1) Any interest acquired or maintained by a person in violation of section 
76-10-1603. . . . .

(2) Any interest in, security of, claims against or property or contractual rights 
of any kind affording a source of influence over any enterprise which, a person has 
established, operated, controlled, conducted, or participated in the conduct of, in 
violation of section 76-10-1603. '

(3) An amount equal to the gain a person has acquired or maintained through 
an offense included in the definition of racketeering.

History: C. 1953, 76-10-1606, enacted by 
L. 1981, ch. 94. § 1. , * * t .* *

76-10-1607. Evident ary value of criminal judgment in civil proceeding. A  
final judgment or decree rendered in favor of the state or a county in any criminal 
proceeding brought by this state or a county shall preclude the defendant from 
a mying the essential allegations of the criminal offense in any subsequent civil 
preceding.

I
Ilistoi'y: C. 1953, 76-10-1607, enacted by 

L. 1981,ch.9-1, JI.

76-10->608. Separability clause. If any part of application of the Utah 
Racketeering Influences and Criminal Enterprises Act is heldVinvalid, the remain­
der of this part, or its application to other situations or pArsons, shall not be 
affected.

History: C. 1953, 76-10-1608, enacted by Effective Date. •
L. 1981, ch. 94. {1. Section 2 of Laws 1981, ch. 94 provided:

"This act shall take effect July 1,1981."

OFFENSES AGAINST PUBLIC .7 ELF A HE IO-4U-1 urn

PART 17

CABLE TELEVISION PROGRAMMING DECENCY ACT . ^

Section ' "
76-10-1701. Short title — Application.
76-10-1702. Definitions.
76-10-1703. Distribution of indecent m aterial as nuisance. -• , Y , , ...
76-10-1704. Enforcement — Civil penalties. . .
76-10-1705. Application limited to cable and pay-for-vi ving program m ing.
76-10-1706. Defenses —. Expert testimony as to indecer .y  not required.
76-10-1707. Local regulation and application of o ther ntate lawB not precluded. *
76-10-1708. Separability.

76-10-1701. Short title —  Application. This act shall be known and may be 
cited as the “Cable Television Programming Decency Act,’’ This act shall apply to 
cable television systems and pay-for-viewing television programming.

H istory : L  1983, ch. 207, § 1 distribution of indecent m aterial over certain
television systems; defining indecent m aterial 

T it le  o f AcL and o ther term s; providing civil penalties and
• An act relating to the regulation of indo- enforcem ent procedures; and providing an 
ren t m aterial; enacting the cable television effective date. — Laws 1983, ch. 207. 
p rogram m ing decency act; p rohibiting  the i . ■ ■ ,

’ * *». '
•76-10-1702. Definitions. As used in this act: '.

(1) “Knowingly” means an awareness, whether actual or constructive, of the 
character of the material involved. A person has constructive knowledge if a rea­
sonable inspection or observation under the circumstances would have disclosed the 
nature of the material involved and if a failure to inspect or observe is^either for
the purpose of avoiding the disclosure or is negligent. _

(2) “Distribute” means to send, transmit, retransmit, telecast, disseminate, or 
cablecast by any means, including by wire or satellite, or to provide material to
send, transmit, retransmit, telecast, disseminate, or cablecast. -• ‘,r ' _

(3) "Contemporary community standards" means those current standards in the 
vicinage where a nuisance alleged under this act has occurred or is occurring.
' (4) “Indecent material” means a visual or verbal depiction, display, representa­
tion, dissemination, or verbal description of: _ ,

(a) A  human sexual or excretory organ or function; or , ■ _
(b) ' A  state of undress so as to expose the human male or female genitals, pubic 

area, or buttocks, with less than a fully opaque covering, or showing of the female 
breast with less than a fully opaque covering of any portion below the top of the
nipple; or ,f ;

(c) An ultimate sexual act, normal or perverted, actual or simulated; or
(d) Masturbation . ■ . • . W "  /,

which the average person applying contemporary community standards for cable 
television or pay-for-viewing television programming would find is presented in a 
patently offensive way for the time, place, manner and context in which the mate­
rial is presented. - ,nj: •• v ; . *  ■’

'  H is to ry - : L. 1983, ch. 207, 52. •>.

76-10-1703 . Distribution of indecent material as nuisance. A  person shall be 
deemed to have maintained a nuisance when, ns a continuing course of conduct, 
he knowingly distributes indecent material within this state over any cable televi­
sion system or pay-for-viewing television programming.

llli’.ory: L, 1983, ch. 207, §3.



COMMENTARY AND SECTIONAL ANALYSIS TO THE 1985 ACT 

RELATING TO ILLEGALLY CONTROLLED ENTERPRISES

I n t r o d u c t i o n

I n  1970, C o n g re ss  p a s s e d  t h e  R a c k e t e e r  I n f l u e n c e d  and C or­

r u p t  O r g a n i z a t i o n s  t i t l e  o f  t h e  O r g a n iz e d  Crime C o n t r o l  

A c t  o f  1970. The l e g i s l a t i o n  was d e s i g n e d  t o  p r o v i d e  a d e ­

q u a t e  c r i m i n a l  p e n a l t i e s  and  c i v i l  r e m e d ie s  t c  combat 

l a r g e - s c a l e  and sometimes h i g h l y  s o p h i s t i c a t e d  c r i m i n a l  

a c t i v i t y .  The f e d e r a l  law was b c s e d  on t h e  p r e m is e  t h a t  a 

p a t t e r n  o f  c r im e  t h a t  was en g ag e d  i n  by a s i n g l e . ^ p e r s o n ,  

o r  an o r g a n i z e d  g rou p  o f  p e r s o n s ,  p o s e d  a much g r e a t e r  

d a n g e r  t o  s o c i e t y  t h a n  i n d i v i d u a l  u n r e l a t e d  c r i m i n a l  a c t s .  

C on cern ed  t h a t  r e p e a t e d  i n s t a n c e s  o f  c r i m i n a l  a c t i v i t y  

were  b e i n g  u s e d  t o  f i n a n c e  t h e  i n f i l t r a t i o n  and  t a k e o v e r  

o f  l e g i t i m a t e  b u s i n e s s e s ,  and t h a t  c r im e  i t s e l f  had  e f f e c ­

t i v e l y  become a b u s i n e s s ,  C on g re ss  e n a c t e d  new s t a t u t e s  t o  

h e l p  r e s p o n d  t o  t h e s e  two s e r i o u s  p r o b le m s .

The f e d e r a l  l e g i s l a t i o n  o n l y  a p p l i e s  t o  c o n d u c t  w h ich  a f ­

f e c t s  i n t e r s t a t e  commerce. T h a t  showing m ig h t  be p o s s i b l e  

i n  many c a s e s .  N e v e r t h e l e s s ,  i n d i v i d u a l  s t a t e s  have  r e c ­

o g n i z e d  t h a t  t h e  r e s o u r c e s  a v a i l a b l e  t o  t h e  f e d e r a l  gov­

e rn m e n t  a r e  g e n e r a l l y  i n a d e q u a t e  t o  r e s p o n d  t o  c r i m i n a l  

a c t i v i t y  t h a t  p r i m a r i l y  a f f e c t s  s t a t e  i n t e r e s t s .  A dd i ­

t i o n a l l y ,  t h e  p r o s e c u t i o n  o f  c r i m i n a l  c o n d u c t  t h a t  o c c u r s
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w i t h i n  a s t a t e  and does n o t  d i r e c t l y  a f f e c t  f e d e r a l  i n t e r ­

e s t s  h a s  t r a d i t i o n a l l y  b e e n  v iew ed  p r i m a r i l y  a s  a s t a t e ,  

r a t h e r  t h a n  a f e d e r a l  r e s p o n s i b i l i t y .

D ur ing  t h e  p a s t  14 y e a r s ,  a t  l e a s t  19 s t a t e s  have  a d o p te d  

l e g i s l a t i o n  w h ich  has  a u t h o r i z e d  a s t a t e  r e s p o n s e  t o  some 

o f  t h e  c o n c e rn s  a d d r e s s e d  by C o n g re ss  i n  1970. (A l i s t  o f  

t h o s e  s t a t e s  i s  i n c l u d e d  as  A ppend ix  " A " . )  S i g n i f i c a n t l y ,  

s t a t e s  s u c h  as Oregon and A r i z o n a ,  w h ich  l i k e  A l a s k a  had  

o n ly  r e c e n t l y  r e v i s e d  t h e i r  c r i m i n a l  c o d e s ,  c o n c l u d e d  t h a t  

e x i s t i n g  laws were  i n a d e q u a t e  t o  r e s p o n d  t o  t h e  p ro b lem s  

a d d r e s s e d  by t h e  f e d e r a l  l e g i s l a t i o n .  W hile  each ,  o f  t h e
i ! i ««

19 s t a t e s  h a s  r e l i e d  on t h e  f e d e r a l  l e g i s l a t i o n  as a mod- 

J e l ,  none  h a s  s im p ly  e n a c t e d  t h e  f e d e r a l  law v e r b a t i m .

I n s t e a d ,  e ac h  h as  s e l e c t e d  t h e  b e s t  f e a t u r e s  o f  t h e  f e d e r ­

a l  l e g i s l a t i o n .

A s i m i l a r  a p p ro a c h  was f o l l o w e d  by t h e  A l a s k a  l e g i s l a t u r e  

i n  1978 when i t  r e v i s e d  t h e  c r i m i n a l  c o d e .  W hile  i n d i ­

v i d u a l  s e c t i o n s  were  b a s e d  on p r o v i s i o n s  a p p e a r i n g  i n  t h e  

Model P e n a l  Code, t h e  c r i m i n a l  code  r e v i s i o n  was t a i l o r e d  

t o  r e s p o n d  t o  p a r t i c u l a r  A la s k a n  p ro b lem s  and c o n c e r n s .  A 

s i m i l a r  a p p ro a c h  has  a l s o  b e e n  f o l l o w e d  i n  t h i s  l e g i s l a ­

t i o n .  W hile  t h i s  b i l l  d i f f e r s  f rom  f e d e r a l  law  i n  a  num­

b e r  o f  i m p o r t a n t  r e s p e c t s ,  t h e  b a s i c  g o a l  r e m a in s  t h e  

same: t o  a s s i s t  p u b l i c  o f f i c i a l s  and i n d i v i d u a l  c i t i z e n s

j i n  t h e i r  e f f o r t  to  combat t h e  c r i m i n a l  i n f i l t r a t i o n  o f

- 2 -
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l e g i t i m a t e  b u s i n e s s e s  an d  to  p r o v id e  a p p r o p r i a t e  p e n a l t i e s  a g a i n s t  t h o s e  who e n g a g e  i n  t h e  b u s i n e s s  o f  c r im e .
S e c t i o n  1. D e c l a r a t i o n  o f  L e g i s l a t i v e  P u r p o s e
T h is  s e c t i o n  s t a t e s  t h e  p u r p o s e  o f  t h i s  b i l l  and r e q u i r e s  t h a t  i t s  p r o v i s i o n s  b e  i n t e r p r e t e d  l i b e r a l l y  b y  t h e  c o u r t s  to  e f f e c t u a t e  t h a t  r e m e d ia l  p u r p o s e . The p u r p o s e  o f  th e  b i l l  h a s  a l r e a d y  b e e n  a d d r e s s e d  i n  t h e  i n t r o d u c t i o n  to  t h i s  co m m e n ta ry . The d i r e c t i o n  t h a t  th e  A c t  be l i b e r a l l y  c o n s t r u e d  b y  t h e  c o u r t s  e x te n d s  to  b o t h  th e  c i v i l  an d  c r i m i n a l  p r o v i s i o n s  in c l u d e d  i n  t h i s  b i l l .  S e e  U . S .  v .  F o r s y t h e , 560 F . 2 d  1127,  1135 ( 3 r d  C i r .  19 75 ) .
S e c t i o n  2 . I l l e g a l l y  C o n t r o l l e d  E n t e r p r i s e s

A R TICLE  1 . PROH IBITED  A C T I V I T IE S
S e c .  1 1 . 5 9 . 0 1 0 .  UNLAWFUL ACTS
T h is  s e c t i o n  d e f i n e s  t h e  t h r e e  p r o h i b i t e d  a c t s  t h a t  fo rm  t h e  b a s i s  f o r  b o t h  th e  c r i m i n a l  p e n a l t i e s  and c i v i l  rem e­d i e s  t h a t  a r e  a u t h o r i z e d  i n  t h i s  b i l l .  The s e c t i o n  i s  b a s e d  s u b s t a n t i a l l y  on 18 U . S . C .  s e c .  1962,  and i t  i s  e x p e c t e d  t h a t  t h e  num erous f e d e r a l  d e c i s i o n s  i n t e r p r e t i n g  th e  s c o p e  o f  t h a t  s t a t u t e  w i l l  b e  o f  a s s i s t a n c e  to  A la s k a  c o u r t s  i n  i n t e r p r e t i n g  an y  a m b i g u i t i e s  i n  th e  A la s k a
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s t a t u t o r y  la n g u a g e . As a g e n e r a l  m a t t e r ,  i f  a  s p e c i f i c  d e c i s i o n  u n d e r  t h e  f e d e r a l  l e g i s l a t i o n  i s  in t e n d e d  to  b e b i n d i n g  on t h e  A l a s k a  c o u r t s  i n  i n t e r p r e t i n g  t h i s  A c t ,  i t  i s  e x p r e s s l y  c i t e d  i n  t h i s  co m m e n ta ry .
E a c h  o f  t h e  t h r e e  i n s t a n c e s  o f  p r o h i b i t e d  c o n d u c t  r e q u i r e  t h a t  " r a c k e t e e r i n g "  b e  i n v o l v e d .  T he te r m  " r a c k e t e e r i n g "  i s  d e f i n e d  i n  AS 1 1 . 5 9 . 0 2 0 ,  an d  i s  d i s c u s s e d  i n  th e  com­m e n ta r y  a c c o m p a n y in g  t h a t  s e c t i o n .  I t  s h o u ld  b e  n o t e d  t h a t  a t  l e a s t  tw o i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  w i l l  b e r e q u i r e d  t o  e s t a b l i s h  r a c k e t e e r i n g .  A d d i t i o n a l l y ,  th e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  m u st be p a r t  o f  a  p a t t e r n  o f  i l l e g a l  a c t i v i t y ,  an d  n o t  s im p ly  two i s o l a t e d  u n r e l a t e d  c r i m e s .
E a c h  o f  t h e  t h r e e  u n l a w f u l  a c t s  a l s o  r e q u i r e s  t h a t  an  " e n ­t e r p r i s e "  b e  i n v o l v e d .  T he te rm  e n t e r p r i s e  i s  d e f i n e d  i n  AS 1 1 . 5 9 . 9 0 0 ( 1 ) ,  a s  i n c l u d i n g  a n y  " i n d i v i d u a l ,  p a r t n e r ­s h i p ,  c o r p o r a t i o n ,  a s s o c i a t i o n ,  o r  o t h e r  l e g a l  e n t i t y ,  and a n y  u n io n  o r  g ro u p  o f  p e r s o n s  a s s o c i a t e d  i n  f a c t  a l t h o u g h  n o t  a  l e g a l  e n t i t y . "  A s n o t e d  b y  t h e  U n it e d  S t a t e s  S u ­prem e C o u r t  " [ t ] h e r e  i s  no r e s t r i c t i o n  up on  th e  a s s o c i a ­t i o n s  e m b ra ce d  b y  t h e  d e f i n i t i o n :  an  e n t e r p r i s e  in c l u d e sa n y  u n io n  o r  g r o u p  o f  i n d i v i d u a l s  a s s o c i a t e d  i n  f a c t . "  U n it e d  S t a t e s  v .  T u r k e t t e , 452 U . S .  5 7 6 ,  580 ( 1 9 8 1 ) .  The s c o p e  o f  t h i s  d e f i n i t i o n  i s  d i s c u s s e d  f u r t h e r  i n  t h e  com­m e n ta r y  a c c o m p a n y in g  AS 1 1 . 5 9 . 9 0 0 ( 1 ) .
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T he t h r e e  u n la w f u l  a c t s  d e s c r i b e d  i n  t h i s  s e c t i o n  p r o h i b i t(1) a c q u i r i n g  o r  m a i n t a i n i n g  an i n t e r e s t  i n  o r  c o n t r o l  o f  an  e n t e r p r i s e  th r o u g h  r a c k e t e e r i n g  ( p r i m a r i l y ,  t h e  u s e  o f  a  p a t t e r n  o f  c r i m i n a l  a c t i v i t y  t o  a c q u ir e  an i n t e r e s t  i n  a l e g i t i m a t e  b u s i n e s s ) ;  (2) c o n d u c t in g  t h e  a f f a i r s  o f  a n  e n t e r p r i s e  th r o u g h  r a c k e t e e r i n g  ( t h e  u s e  o f  a  p a t t e r n  o f  c r i m i n a l  a c t i v i t y  t o  c o n d u c t  some o r  a l l  o f  th e  a f f a i r s  o f  l e g i t i m a t e  o r  c o m p l e t e l y  i l l e g i t i m a t e  b u s i n e s s ) ; and (3) th e  u s e  o f  t h e  p r o c e e d s  o f  r a c k e t e e r i n g  t o  a c q u ir e  o r  m a i n t a in  an  i n t e r e s t  i n  an e n t e r p r i s e  o r  to  c o n d u c t  t h e  a f f a i r s  o f  an  e n t e r p r i s e  ( t h e  u s e  o f  t h e  i l l - g o t t e n  g a i n s  fro m  a p a t t e r n  o f  c r i m i n a l  a c t i v i t y  i n  w h a t w ould; o t h e r ­w is e  b e  a l e g a l  a t te m p t  to  a c q u i r e  an  i n t e r e s t  i n  o r  r u n  an  e n t e r p r i s e ) . The t h r e e  p r o h i b i t e d  a c t s  c a n  be co m m it­t e d  by  an y p e r s o n . The te r m  " p e r s o n ”  i s  d e f i n e d  i n  AS 1 1 . 8 1 . 9 0 0 ( b ) .  N o te  t h a t  t h i s  s e c t i o n  m e r e ly  d e s c r i b e s  t h e  ty p e  o f  c o n d u c t  t h a t  c a n  r e s u l t  i n  c r i m i n a l  o r  c i v i l  l i a b i l i t y  u n d e r  t h i s  l e g i s l a t i o n .  I t  d o e s n o t  s p e c i f y  t h e  p e n a l t i e s  f o r  t h a t  c o n d u c t , w h ic h  a p p e a r  i n  o t h e r  s e c t i o n s  o f  t h i s  b i l l .  S e e , e . g . , AS 1 1 . 5 9 . 0 4 0 .
AS 1 1 . 5 9 . 0 1 0 ( 1 )  c o v e r s  t h e  c o n d u c t  o f  a c q u i r i n g  o r  m a in ­t a i n i n g  an  i n t e r e s t  i n  o r  c o n t r o l  o v e r  an e n t e r p r i s e  th r o u g h  r a c k e t e e r i n g .  T h is  p r o h i b i t i o n  i s  a im ed  p r i m a r i l y  a t  t h e  u s e  o f  i l l e g a l  a c t i v i t y  t o  t a k e  o v e r  a l e g i t i m a t e  b u s i n e s s ,  a l t h o u g h  i t  i s  b r o a d  e n o u g h  t o  c o v e r  an  a t t e m p t
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b y  one i l l e g i t i m a t e  e n t e r p r i s e  to  t a k e  o v e r  a n o t h e r  i l ­l e g i t i m a t e  e n t e r p r i s e .
T he c o n d u c t  p r o h i b i t e d  by  p a r a g r a p h  (1) c o v e r s  an y  a t t e m p t  t o  t a k e  o v e r  an e n t e r p r i s e  b y  t h e  ty p e  o f  i l l e g a l  a c t i v i t y  d e f i n e d  a s  r a c k e t e e r i n g  i n  AS 1 1 . 5 9 . 0 2 0 .  F o r  e x a m p le , a  d e f e n d a n t  may v i o l a t e  t h i s  p a r a g r a p h  by a s s a u l t i n g  t h e  ow ner o f  a  b u s i n e s s  an d  s e t t i n g  f i r e  to  p r o p e r t y  b e lo n g in g  to  th e  ow ner w it h  t h e  i n t e n t  o f  " p e r s u a d in g "  t h e  ow ner t o  s e l l  t h e  b u s i n e s s  t o  th e  d e f e n d a n t  o r  t o  t a k e  t h e  d e f e n ­d a n t  a s  a  p a r t n e r .  A l t e r n a t i v e l y ,  s e v e r a l  p e r s o n s  may v i o l a t e  t h i s  p a r a g r a p h  i f  t o g e t h e r  -th e y  e n g a g e  i n  t h e  p r o ­h i b i t e d  c o n d u c t . F o r  e x a m p le , assu m e t h a t  two d e fe n d a n t s  j o i n  i n  an e f f o r t  to  a c q u i r e  a n  i n t e r e s t  i n  a  l e g i t i m a t e  b u s i n e s s  th r o u g h  r a c k e t e e r i n g .  One d e fe n d a n t  b r i b e s  a m u n ic i p a l  i n s p e c t o r  to  d en y  a  n e e d e d  p e r m it  to  t h e  b u s i ­n e s s  w h i le  th e  o t h e r  com m its a  f e l o n y  a s s a u l t  on t h e  ow ner w it h  th e  i n t e n t  o f  p e r s u a d in g  t h e  ow ner t o  s e l l  an i n t e r ­e s t  i n  t h e  b u s i n e s s .  T o g e t h e r , b o t h  d e fe n d a n t s  h a v e  s a t ­i s f i e d  t h e  d e f i n i t i o n  o f  r a c k e t e e r i n g  i n  AS 1 1 . 5 9 . 0 2 0  i f  t h e  i l l e g a l  a c t i v i t y  o f  e a c h  d e fe n d a n t  i s  c h a r g e a b le  to  t h e  o t h e r  u n d e r  t h e  g e n e r a l  p r i n c i p l e s  o f  c r i m i n a l  l i a b i l ­i t y  s p e c i f i e d  i n  AS 1 1 . 1 6 ,  and b o t h  h a v e  t h e r e f o r e  e n g a g e d  i n  c o n d u c t  p r o h i b i t e d  b y  p a r a g r a p h  ( 1 ) .
As i s  t h e  c a s e  w it h  e a c h  o f  th e  t h r e e  p r o h i b i t e d  a c t s  d e ­s c r i b e d  b y  AS 1 1 . 5 9 . 0 1 0 ,  t h e r e  i s  no r e q u ir e m e n t  t h a t  th e
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c o n d u c e  o f  Che d e f e n d a n t s  be p a r t  o f  " o r g a n iz e d  c r im e "  o r  t h a t  t h e  d e fe n d a n t  i s  a member o f  " o r g a n i z e d  c r i m e ."  S e e  B e n n e t t  v .  B e r g , 685 F . 2 d  1053,  1063-64 ( 8 t h  C i r .  1982) c e r t ,  d e n i e d , 104 S . C t .  527 ( 1 9 8 3 ) ,  an d  c a s e s  c i t e d  t h e r e ­i n .  I t  i s  a p p a r e n t , h o w e v e r , t h a t  some o f  t h e  c o n d u c t  p r o h i b i t e d  b y  t h i s  l e g i s l a t i o n  w i l l  in d e e d  f a l l  w i t h i n  a  com m only a c c e p t e d  d e f i n i t i o n  o f  " o r g a n i z e d  c r i m e ."  S e e , e . g . . U n it e d  S t a t e s  v .  B r o o k l i e r , 685 F . 2 d  1208,  1213 ( 9 t h  C i r .  1 9 8 2 ) .  N e v e r t h e l e s s ,  i t  i s  th e  i n t e n t  o f  t h i s  l e g i s ­l a t i o n  t h a t  no " o r g a n i z e d  c r im e "  c o n n e c t io n  n e e d  be shown i n  a n y  c r i m i n a l  p r o s e c u t i o n  o r  c i v i l  p r o c e e d in g  a u t h o r i z e d  b y  t h i s  c h a p t e r .  ■, . ,i : .
AS 1 1 . 5 9 . 0 1 0 ( 2 )  i s  a im e d  a t  t h e  p e r s o n  who p a r t i c i p a t e s  i n  o r  . c o n d u c t s  t h e  a f f a i r s  o f  an  e n t e r p r i s e  th r o u g h  r a c k e t e e r i n g .  T h e r e  i s  no r e q u ir e m e n t  i n  th e  d e f i n i t i o n  o f  e n t e r p r i s e  t h a t  t h e  e n t e r p r i s e  c o n s t i t u t e  a  l e g a l  e n t i ­t y .  C o n s e q u e n t ly , t h i s  p a r a g r a p h  w o u ld  a p p ly  to  an  e n t e r ­p r i s e  t h a t  h a s  b e e n  e s t a b l i s h e d  s o l e l y  to  f u r t h e r  i l l e g a l  p u r p o s e s . U n it e d  S t a t e s  v .  T u r k e t t e , 452 U . S .  576 ( 1 9 8 0 ) .  S e e  a l s o  com m en tary a c c o m p a n y in g  AS 1 1 . 5 9 . 9 0 0 ( 1 ) .
P a r a g r a p h  (2) r e q u i r e s  t h a t  th e  a f f a i r s  o f  th e  e n t e r p r i s e  b e  c o n d u c t e d  " t h r o u g h "  r a c k e t e e r i n g .  T h e r e  i s  no r e q u i r e ­m ent t h a t  t h e  r a c k e t e e r i n g  b e n e f i t  t h e  e n t e r p r i s e  o r  r e ­s u l t  i n  p r o f i t s  f o r  t h e  e n t e r p r i s e .  I t  i s  s u f f i c i e n t  t h a t  t h e  d e f e n d a n t  e n g a g e d  i n  t h e  r a c k e t e e r i n g  a c t i v i t y  as p a r t
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o f  t h e  e n t e r p r i s e  o r  t h a t  t h e  i l l e g a l  a c t i v i t y  i s  r e l a t e d  to  th e  a c t i v i t i e s  o f  th e  e n t e r p r i s e .  S e e  U n it e d  S t a t e s  v .  W e b s t e r , 669 F . 2 d  185 ( 4 t h  C i r .  1 9 82 ) ,  c e r t . d e n ie d , 456 U . S .  935 ( 1 9 8 2 ) ;  U n it e d  S t a t e s  v .  W e lc h , 656 F . 2 d  1039,  1960-62 ( 5 th  C i r .  1 9 81 ) ,  c e r t ,  d e n ie d , 456 U . S .  915 ( 1982) ;  U n it e d  S t a t e s  v .  S c o t t o , 641 F . 2 d  47 (2d C i r .1 9 8 0 ) .  T h e r e  i s  no r e q u ir e m e n t  t h a t  t h e  i l l e g a l  a c t i v i t y  t h a t  i s  u s e d  to  e s t a b l i s h  r a c k e t e e r i n g  b e  p a r t  o f  t h e  d a y - t o - d a y  b u s i n e s s  o p e r a t i o n  o f  t h e  e n t e r p r i s e .  E n g l  v .  B e r g , 511 F .S u p p . 1 146,  1 156 ( E . D .  P a .  1981) ( q u o t in gU n it e d  S t a t e s  v .  D e P a lm a , 461 F . S u p p .  778 ( S . D . N . Y .1 9 7 8 ) ) .  I t  i s  e n o u g h , f o r  e x a m p le , t h a t  th e  e n t e r p r i s e» ! « *<was u s e d  a s  a  f r o n t  f o r  i l l e g a l  a c t i v i t y .  S e e  U n it e d  S t a t e s  v .  S w i d e r s k i , ’ 593 F . 2 d  1246 ( D . C .  C i r .  1 978) ,  c e r t .  d e n ie d , 441 U . S .  993 ( 1 9 7 9 ) .
One e x a m p le  o f  th e  ty p e  o f  c o n d u c t  c o v e r e d  b y  p a r a g r a p h(2) i s  su m m a rized  i n  a r e c e n t  o p in io n  b y  t h e  U n it e d  S t a t e s  Suprem e C o u r t :

B r i e f l y ,  th e  e v id e n c e  show ed t h a t  a  g ro u p  o f  i n d i v i d u a l s  a s s o c i a t e d  f o r  t h e  p u r p o s e s  o f  'com­m i t t i n g  a r s o n  w it h  t h e  i n t e n t  to  d e fr a u d  i n s u r ­a n c e  c o m p a n ie s . T h is  a s s o c i a t i o n  i n  f a c t  e n t e r ­p r i s e ,  com posed o f  an  in s u r a n c e  a d j u s t e r ,  home­o w n e r, p r o m o te r s , i n v e s t o r s ,  and a r s o n i s t s ,  op ­e r a t e d  to  d e s t r o y  p r o p e r t i e s  i n  Tampa and M ia m i, F l o r i d a  b e tw een  J u l y ' 1973 an d  A p r i l  1976.  The p a n e l  su m m arized  t h e  r i n g ' s  o p e r a t io n s  a s  f o l ­lo w s : 'A t  f i r s t  th e  a r s o n i s t s  o n ly  b u rn e db u i l d i n g s  a l r e a d y  owned b y th o s e  a s s o c i a t e d  w it h  t h e  r i n g .  F o l lo w in g  a  b u r n in g , t h e  b u i l d i n g  ow ner f i l e d  an i n f l a t e d  p r o o f  o f  l o s s  s t a t e m e n t
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and c o l l e c t e d  th e  in s u r a n c e  p r o c e e d s  fro m  w h ic h  h i s  c o - c o n s p i r a t c r s  w e re  p a i d .  L a t e r ,  r i n g  mem­b e r s  b o u g h t b u i l d i n g s  s u i t a b l e  f o r  b u r n i n g , s e c u r e d  in s u r a n c e  i n  e x c e s s  o f  v a l u e  a n d , a f t e r  a b u r n in g , made c l a i m s  f o r  t h e  l o s s  and d i v i d e d  th e  p r o c e e d s '  ( f o o t n o t e  o m i t t e d ) .R u s s a l l o  v .  U n it e d  S t a t e s , 104 S . C t .  2 9 6 ,  298 (1983)( q u o t in g  U n it e d  S t a t e s  v .  M a r t i n o , 681 F . 2 d  9 5 2 ,  953 ( 5 t hC i r .  1982) (e n  b a n c ) ) .  O th e r  e x a m p le s  o f  c o n d u c t  t h a t  i sin t e n d e d  t o  b e  c o v e r e d  b y  p a r a g r a p h  (2) a r e  p r o v id e d  i nU n it e d  S t a t e s  v .  S u t t o n , 642 F . 2 d  1001 ( 6 t h  C i r .  1980) ,c e r t ,  d e n ie d , 453 U . S .  912 ( 1 9 8 1 ) ;  U n it e d  S t a t e s  v .W h it e h e a d , 618 F .2 d  523 ( 4 t h  C i r .  1 9 80 ) ;  U n it e d  S t a t e s  v .S w i d e r s k i , 593 F .2 d  1246 ( D . C .  C i r .  1 9 7 3 ) ,  c e r t ,  d e n i e d ,441 U . S .  993 ( 1 9 7 9 ) .  ' (i  ' "
AS  1 1 . 5 9 . 0 1 0 ( 3 )  p r i m a r i l y  p r o h i b i t s  t h e  u s e  o f  p r o p e r t y  d e r i v e d  fr o m  r a c k e t e e r i n g ,  o r  t h e  p r o c e e d s  o f  t h a t  p r o p e r ­t y ,  t o  o b t a i n  a n  i n t e r e s t  i n  an  e n t e r p r i s e .  S e e  U n it e d  S t a t e s  v .  M c H a ry , 620 F . 2 d  621 ( 7 t h  C i r .  1 9 8 0 ) .  The te rm  ’ 'p r o p e r ty '*  ( d e f i n e d  i n  AS 1 1 . 5 9 . 9 0 0 ( 2 ) )  h a s  b e e n  u s e d  r a t h e r  t h a n  t h e  u n d e f in e d  te rm  " in c o m e "  w h ic h  a p p e a r s  i n  t h e  f e d e r a l  s t a t u t e .
A t  f i r s t  g la n c e  t h e  p r o h i b i t i o n  d e s c r ib e d  i n  p a r a g r a p h  (3) a p p e a r s  s i m i l a r  to  t h a t  c o n t a i n e d  i n  p a r a g r a p h  ( 1 ) .  How­e v e r ,  u n l i k e  p a r a g r a p h  ( 1 ) ,  w h ic h  r e q u i r e s  t h a t  o t h e r w is e  i l l e g a l  m eans be u s e d  to  a c q u ir e  an  i n t e r e s t  i n  an  e n t e r ­p r i s e ,  t h i s  p a r a g r a p h  m akes u n la w f u l  s p e c i f i e d  c o n d u c t



r e l a t i n g  to  an  e n t e r p r i s e  when t h e  p r o p e r t y  u s e d  to  f i ­n a n c e  t h a t  c o n d u c t  h a s  b e e n  d e r iv e d  fro m  r a c k e t e e r i n g .  U n l i k e  f e d e r a l  la w , t h e r e  i s  no e x c e p t io n  f o r  in v e s t m e n t s  t h a t  t a k e  t h e  fo rm  o f  s e c u r i t i e s  p u r c h a s e d  i n  t h e  open m a r k e t  a m o u n tin g  to  l e s s  th a n  o n e p e r c e n t  o f  t h e  t o t a l  s e c u r i t i e s  a v a i l a b l e  i n  t h e  e n t e r p r i s e .  O n ly  f o u r  o f  t h e  s t a t e  s t a t u t e s  t h a t  a r e  b a s e d  on  th e  f e d e r a l  p r o v i s i o n  c o n t a i n  a  s i m i l a r  p r o v i s i o n ,  and t h e r e  seem s t o - b e  l i t t l e  j u s t i f i c a t i o n  f o r  e x e m p tin g  t h i s  p a r t i c u l a r  c l a s s  o f  i n ­v e s tm e n t  fro m  th e  c o v e r a g e  o f  t h i s  l e g i s l a t i o n .
C o n s id e r e d  i n  c o n ju n c t i o n  w it h  AS -1,1 . 5 9 .  100,  th e  p r o h i b i ­t i o n  i n  p a r a g r a p h  (3) w i l l  b e  o f  s i g n i f i c a n t  im p o r t a n c e  i n  c i v i l  p r o c e e d in g s  w h ere a  l e g i t i m a t e  e n t e r p r i s e  a t t e m p t s  to  r e q u i r e  t h a t  t h e  d e fe n d a n t  d i v e s t  h i m s e l f  o f  a n y  i n t e r ­e s t  i n  t h e  e n t e r p r i s e  t h a t  was o b t a in e d  t h r o u g h  th e  u s e  o f  p r o p e r t y  d e r iv e d  fro m  r a c k e t e e r i n g .  T h is  p r o h i b i t i o n  may a l s o  b e  o f  a s s i s t a n c e  i n  c a s e s  w h ere  th e  s t a t e  s e e k s  f o r ­f e i t u r e  o f  th e  d e f e n d a n t 's  i l l e g a l l y  o b t a in e d  p r o f i t s  fro m  r a c k e t e e r i n g  s i n c e  i t  e f f e c t i v e l y  p r e v e n t s  t h e  r a c k e t e e r  fro m  " s h e l t e r i n g "  t h o s e  g a i n s  b y  i n v e s t i n g  i n  a  l e g a l  e n ­t e r p r i s e .  S e e  AS 1 1 . 5 9 . 0 9 0 .  N o te  t h a t  t h e r e  i s  no r e ­q u ir e m e n t  t h a t  t h e  in v e s t m e n t  i n  t h e  e n t e r p r i s e  b e  o t h e r ­w is e  i l l e g a l .  R a t h e r , th e  in v e s tm e n t  becom es i l l e g a l  s i n c e  i t  was made p o s s i b l e  b y  u s in g  th e  f r u i t s  o f  r a c k e t e e r i n g .
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P a r a g r a p h  (3) a l s o  p r o h i b i t s  u s i n g  t h e  " p r o c e e d s "  o f  p r o p ­e r t y  d e r iv e d  fro m  r a c k e t e e r i n g .  T h is  la n g u a g e  i s  in t e n d e d  to  p e r m it  t r a c i n g  o f  a s s e t s  d e r iv e d  fro m  r a c k e t e e r i n g  i n  • o rd e r to  p r o v e  t h a t  s u c h  a s s e t s  w e r e , i n  e f f e c t ,  u s e d  t o  t a k e  o v e r  a  l e g i t i m a t e  b u s i n e s s .  Thus i l l e g a l  p r o f i t s  do n o t  l a t e r  becom e l e g a l  m e r e ly  b e c a u s e  t h e y  h a v e  b e e n  l a u n ­d e r e d , o r  a u g m e n te d , b y  an i n t e r v e n i n g  l e g a l  in v e s t m e n t .
A n o th e r  p o i n t  s h o u ld  b e n o t e d  r e g a r d i n g  t h e  a p p l i c a b i l i t y  o f  p a r a g r a p h  (3) to  c a s e s  w h e re  t h e  d e fe n d a n t  c la im s  t h a t  i t  i s  i m p o s s i b l e  to  e s t a b l i s h  t h a t  t h e  p a r t i c u l a r  i n v e s t ­m ent i n  t h e  e n t e r p r i s e  was d e r i v e d  fro m  r a c k e t e e r i n g .  The " s u f f i c i e n t  n e x u s "  t e s t  a d o p te d  b y  t h e  c s u r t  i n  U n it e d  S t a t e s  v .  M cN ar7 , 620 F . 2 d  621 ( 7 t h  C i r .  19 80 ) ,  i s  i n t e n d ­ed to  a p p ly  t o  s u c h  c a s e s .  I n  M cN a rv , t h e  c o u r t  em­p h a s iz e d  t h a t  t h e  f e d e r a l  p r o h i b i t i o n  s i m i l a r  to  p a r a g r a p h  (3) i s  v i o l a t e d  i f  t h e  g a in s  fro m  r a c k e t e e r i n g  " a l lo w e d  o r  f a c i l i t a t e d "  a  s u b s e q u e n t  in v e s t m e n t  e v e n  th o u g h  th e  money d e r iv e d  fro m  r a c k e t e e r i n g  was n o t  d i r e c t l y  i n v e s t e d .  I d . a t  6 2 8 -2 9 .
A ls o  n o t e  t h a t  t h e r e  i s  no r e q u ir e m e n t  t h a t  t h e  d e fe n d a n t  h i m s e l f  p a r t i c i p a t e  i n  t h e  r a c k e t e e r i n g  u n d e r  p a r a g r a p h  (3) —  i t  i s  e n o u g h  t h a t  t h e  c ir c u m s t a n c e  e x i s t s  t h a t  th e  p r o p e r t y  was d e r iv e d  fro m  r a c k e t e e r i n g .  T h e r e  may b e c a s e s  u n d e r  p a r a g r a p h  (3) w h e re  th e  d e fe n d a n t  c l a im s  t h a t  he o r  s h e  h ad  no k n o w le d g e  t h a t  th e  p r o p e r t y  was d e r iv e d
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fro m  r a c k e t e e r i n g .  I n  s u c h  c a s e s ,  i t  i s  in t e n d e d  t h a t  th e  b u rd e n  o f  p r o o f  b e  p l a c e d  on t h e  s t a t e  to  e s t a b l i s h  t h a t  t h e  d e f e n d a n t  a c t e d  a t  l e a s t  r e c k l e s s l y  a s  to  t h e  c ir c u m ­s t a n c e  t h a t  t h e  p r o p e r t y  was d e r iv e d  fro m  r a c k e t e e r i n g .
S e c .  1 1 . 5 9 . 0 2 0 .  D E F IN IT IO N  OF "RACKETEERIN G"
I n  d e f i n i n g  t h e  p r o h i b i t e d  a c t s  t h a t  c a n  fo rm  t h e  b a s i s  o f  a c r i m i n a l  p r o s e c u t i o n  07: c i v i '  a c t i o n  a u t h o r i z e d  b y  t h i s  c h a p t e r ,  e a c h  o f  t h e  t h r e e  p a r a g r a p h s  i n  AS 1 1 . 5 9 . 0 1 0  u s e s  t h e  te rm  " r a c k e t e e r i n g ."  AS 1 1 . 5 9 . 0 2 0  d e f i n e s  t h a t  te r m .
I n  o r d e r  to  e s t a b l i s h  r a c k e t e e r i n g ,  i t  m u st b e shown t h a t  th e  d e fe n d a n t  e n g a g e d  i n  " a  p a t t e r n  o f  i l l e g a l  a c t i v i t y  t h a t  i n v o l v e s  two o r  m ore i n s t a n c e s  o f  i l l e g a l  a c t i v i t y . "  P r o o f  o f  tw o i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  t h a t  a r e  h e ld  t o  m eet t h e  p a t t e r n  r e q u ir e m e n t  a r e  s u f f i c i e n t  t o  c o n s t i ­t u t e  r a c k e t e e r i n g .  T h e re  i s  no r e q u ir e m e n t  t h a t  t h e  two o r  m ore i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  i n v o l v e  d i f f e r e n t  c r im e s . S e e  U n it e d  S t a t e s  v .  D a v i s , 576 F . 2 d  1065 (3dC i r .  1 9 7 8 ) ,  c e r t ,  d e n i e d , 439 U . S .  836 ( 1 9 7 8 ) .
U n l i k e  f e d e r a l  la w , t h i s  l e g i s l a t i o n  s p e c i f i c a l l y  d e f i n e s  th e  te rm  " p a t t e r n "  i n  AS 1 1 . 5 9 . 0 2 0 ( c ) .  The d e f i n i t i o n  i s  b a s e d  on a  d e f i n i t i o n  o f  " p a t t e r n "  a p p e a r in g  i n  s e v e r a l  s t a t e  s t a t u t e s .  T h a t  d e f i n i t i o n  i n  t u r n  was d e r i v e d  fro m  U n it e d  S t a t e s  v .  S t o f s k y . 409 F . S u p p .  6 0 9 ,  613- 1 4
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( S . D . N . Y .  1 9 7 3 ) ,  a f f ' d ,  527 F . 2 d  237 (2nd C i r .  1 9 7 5 ) ,c e r t . d e n i e d , 429 U . S .  819 ( 1 9 7 6 ) ,  w h ere th e  c o u r t  h e ld  t h a t  t h e  " p a t t e r n "  r e q u ir e m e n t  c o u ld  n o t  b e s a t i s f i e d  b y  m ere a c c i d e n t a l  o r  u n r e la t e d  a c t s .  .
The f a c t  t h a t  t h e r e  was b u t  o n e o b j e c t i v e  tin d e r l y i n g  s e p a ­r a t e  a c t s  o f  r a c k e t e e r i n g  d o e s  to "  p l a c e  t h e  c o n d u c t  o u t ­s i d e  t h e  d e f i n i t i o n .  U n it e d  S t a t e s  v .  S t a r n e s , 644 F . 2 d6 7 3,  678 ( 7 t h  C i r .  19 81 ) ,  c e r t . d e n i e d , 454 U . S .  826( 1 9 8 1 ) .  The i s s u e  i s  r a t h e r  w h e th e r  th e  i l l e g a l  a c t s ,  u n d e r t a k e n  t o  f u r t h e r  a s i n g l e  o b j e c t i v e  o r  m u l t i p l e  o b ­j e c t i v e s ,  c o n s t i t u t e  a  p a t t e r n  o f  i l l e g a l  a c t i v i t y , ;  ,
To e s t a b l i s h  a  p a t t e r n  o f  i l l e g a l  a c t i v i t y ,  i t  m u st be shown t h a t  tw o o r  m ore i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  w ere i n v o l v e d .  T h e a c t s  t h a t  a r e  s u f f i c i e n t  to  c o n s t i t u t e  i l ­l e g a l  a c t i v i t y  f o r  p u r p o s e s  o f  t h e  d e f i n i t i o n  a r e  d e ­s c r i b e d  i n  s u b s e c t i o n  ( b ) .
One common c h a r a c t e r i s t i c  o f  e a c h  c r im '5 l i s t e d  i n  AS 1 1 . -  5 9 . 0 2 0 ( b ) ( 1 )  —  (6) i s  t h a t  t h e y  a r e  a l l  c l a s s i f i e d  as f e l o n i e s .  I n  t h i s  r e g a r d  t h i s  l e g i s l a t i o n  d i f f e r s  fro m  f e d e r a l  la w  w h ic h  a l lo w s  p r o s e c u t i o n  b a s e d  on u n d e r ly in g  c r im e s  t h a t  a r e  m is d e m e a n o r s . I n  v ie w  o f  th e  s u b s t a n t i a l  p e n a l t i e s  t h a t  w i l l  a r i s e  fro m  a  v i o l a t i o n  o f  t h i s  l e g i s ­l a t i o n ,  i t  seem s a p p r o p r ia t e  to  r e q u i r e  t h a t  t h e  u n d e r ­l y i n g  i l l e g a l  a c t i v i t y  be s e r i o u s  enough t o  b e  c l a s s i f i e d
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b y  t h e  l e g i s l a t u r e  a s  a  f e l o n y .  T h e f e l o n i e s  t h a t  a r e  l i s t e d  h a v e  b e e n  c h o s e n  e i t h e r  on t h e  b a s i s  t h a t  t h e y  p o s e  a d a n g e r  to  p e r s o n a l  p h y s i c a l  s e c u r i t y ,  a r e  c r im e s  t h a t  may b e  u s e d  i n  t h e  e f f o r t  t o  o b t a i n  c o n t r o l  o v e r  an  e n t e r ­p r i s e ,  o r  a r e  c r im e s  t h a t  may be c o m m itte d  b y  an  e n t e r ­p r i s e  ':h a t  i s  i n  t h e  b u s i n e s s  o f  c r im e .
AS 1 1 . 5 9 . 0 2 0 ( b ) ( 6 )  r e f e r s  t o  f e l o n y  c o n d u c t  t h a t  h a s  b e e n  d e f i n e d  a s  " r a c k e t e e r i n g  a c t i v i t y "  u n d e r  f e d e r a l  l a v .  I t  s h o u ld  b e  n o t e d  t h a t  t h i s  p a r a g r a p h  d o e s  n o t  h a v e  t h e  e f ­f e c t  o f  g r a n t i n g  th e  s t a t e  j u r i s d i c t i o n  o v e r  c o n d u c t  t h a t  e x c l u s i v e l y  i n v o l v e s  f e d e r a l  i n t e r e s t s .  A S ,  1 1 . 5 9 . -i ! i sc0 3 0 ( a ) ( 1 )  s p e c i f i c a l l y  r e q u i r e s  t h a t  a t  l e a s t  one i n s t a n c e  o f  i l l e g a l  a c t i v i t y  t h a t  i s  u s e d  to  e s t a b l i s h  a p a t t e r n  o f  r a c k e t e e r i n g  m u st v i o l a t e  A l a s k a  la w . A p e r s o n , f o r  exam ­p l e ,  i s  n o t  c o v e r e d  b y  t h i s  l e g i s l a t i o n  f o r  a c q u i r i n g  an i n t e r e s t  i n  an  A la s k a n  b u s i n e s s  th r o u g h  a  p a t t e r n  o f  i l l e ­g a l  a c t i v i t y  t h a t  i n v o lv e d  t h e  o u t - o f - s t a t e  b r i b e r y  o f  a f e d e r a l  o f f i c i a l  and th e  i n t e r s t a t e  t r a n s p o r t a t i o n  o f  s t o l e n  p r o p e r t y  b e tw e e n  W a s h in g to n  and O r e g o n . H o w ev e r, i f  one o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  i n v o lv e d  c o n ­d u c t  f a l l i n g  w i t h i n  AS 1 1 . 5 9 . 0 2 0 ( b ) ( 1 )  - -  ( 5 ) ,  a  f e d e r a l  c r im e  l i s t e d  i n  18 U . S . C .  s e c .  1961(1)  w i l l  b e  s u f f i c i e n t  to  s u s t a i n  an  a c t i o n  u n d e r  t h i s  c h a p t e r .

N o te  f i n a l l y  t h a t  t h e r e  i s  no r e q u ir e m e n t  t h a t  t h e  d e f e n ­d a n t  was p r e v i o u s l y  c o n v i c t e d  o f  t h e  i l l e g a l  a c t i v i t y  t h a t
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i s  u s e d  to  e s t a b l i s h  r a c k e t e e r i n g .  S e e  USACO C o a l  v .  C a r b o m i n  E n e r g y , I n c . , 689 F . 2 d  9 4 ,  95 n .  1 ( 6 t h  C i r .1982) a n d  c a s e s  c i t e d  t h e r e i n .  To t h e  e x t e n t  t h a t  a  r e ­c e n t  o p i n i o n  b y  t h e  S e c o n d  C i r c u i t  C o u r t  o f  A p p e a ls  i s  i n c o n s i s t e n t  w it h  t h i s  a p p r o a c h , i t  i s  e x p r e s s l y  r e j e c t e d  a s  n o t  r e f l e c t i n g  t h e  i n t e n t  o f  t h i s  l e g i s l a t i o n .  S e e  Sed?lm a, S . P . R . L .  v .  Im r e x  C o . , 53 U . S . L . W .  2062 (2d C i r .  J u l y  1 5 , 1 984) .
S e c . 1 1 . 5 9 . 0 3 0 .  PROOF OF RACKETEERING
W h ile  AS 1 1 . 5 9 . 0 2 0  d e f i n e s  r a c k e t e e r i n g ,  AS 1 1 . 5 9 . . 0 3 0  a d ­d r e s s e s  s e v e r a l  i s s u e s  p e r t a i n i n g  to  t h e  t y p e  o f  e v id e n c e  t h a t  c a n  b e  u s e d  t o  e s t a b l i s h  th e  r e q u ir e m e n t s  o f  t h a t  d e f i n i t i o n .
S u b s e c t i o n  (a) p l a c e s  t h r e e  r e s t r i c t i o n s  on t h e  t y p e  o f  i l l e g a l  a c t i v i t y  t h a t  c a n  b e  u s e d  to  s a t i s f y  AS 1 1 . 5 9 . -  0 2 0 ( b ) ( 1 )  —  ( 6 ) .  AS 1 1 . 5 9 . 0 3 0 ( a ) ( 1 )  r e q u i r e s  t h a t  on e o f  th e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  m u st b e i n  v i o l a t i o n  o f  A la s k a n  la w . A s d i s ­c u s s e d  i n  th e  com m entary a c c o m p a n y in g  A S 1 1 . 5 9 . 0 2 0 ,  t h i s  l i m i t a t i o n  p r e v e n t s  t h e  i n s t i t u t i o n  o f  a  p r o c e e d in g  a u ­t h o r i z e d  b y  t h i s  A c t  b a s e d  on c o n d u c t  t h a t  e x c l u s i v e l y  i n v o lv e s  f e d e r a l  i n t e r e s t s .
AS 1 1 . 5 9 . 0 3 0 ( a ) ( 2 )  r e q u i r e s  t h a t  a t  l e a s t  one i n s t a n c e  o f
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i l l e g a l  a c t i v i t y  t h a t  i s  u s e d  to  e s t a b l i s h  r a c k e t e e r i n g  m ust o c c u r , a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  th u s  e l i m i n a t i n g  an y e x  p o s t  f a c t o  c o n c e r n s  i n  c r i m i n a l  p r o s e ­c u t i o n s .  S e e  U n it e d  S t a t e s  v .  C a m n a n a le , 518 F . 2 d  352 ( 9 t h  C i r .  1 9 7 5 ) ,  c e r t ,  d e n i e d , 423 U . S .  1050 ( 1 9 7 6 ) .
AS 1 1 . 5 9 . 0 3 0 ( a ) ( 3 )  r e q u i r e s  t h a t  a t  l e a s t  one i n s t a n c e  o f  i l l e g a l  a c t i v i t y  u s e d  to  e s t a b l i s h  r a c k e t e e r i n g  m u st o c c u r  w i t h i n  a  t h r e e - y e a r  p e r i o d  e i t h e r  b e f o r e  o r  a f t e r  t h e  d e ­fe n d a n t  becom es i n v o l v e d  w it h  an e n t e r p r i s e  u n d e r  t h e  c i r ­c u m s ta n c e s  p r o h i b i t e d  b y  AS 1 1 . 5 9 . 0 1 0 .  T h is  r e s t r i c t i o n  e f f e c t i v e l y  c r e a t e s  an a u to m a tic }  b a r  to  a f i n d i n g  o f  r a c k e t e e r i n g  i f  b o t h  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  o c c u r  o u t s i d e  t h e  t h r e e - y e a r  p e r i o d .  W h ile  a  s i m i l a r  p r o v i s i o nd o e s n o t  a p p ly  i n  f e d e r a l  la w , th e  r e s t r i c t i o n  a p p e a r sa p p r o p r i a t e  t o  ad d  t o  t h i s  l e g i s l a t i o n .
AS 1 1 . 5 9 . 0 3 0 ( b )  c l a r i f i e s  a p o in t  t h a t  i s  p r o b a b ly  a l r e a d y  i m p l i c i t  i n  t h e  la n g u a g e  o f  s u b s e c t io n  (a) : t h e  same i n ­s t a n c e  o f  i l l e g a l  a c t i v i t y  may be u s e d  t o  s a t i s f y  e a c h  o f  th e  r e q u ir e m e n t s  s p e c i f i e d  i n  ( a ) ( 1 )  —  ( 3 ) .  F o r  e x a m p le , i f  one o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  u s e d  to  o b t a i n  c o n t r o l  o v e r  an  e n t e r p r i s e  on D ecem b er 15 , 1985,  was ana s s a u l t  c o m m itte d  i n  A l a s k a  on N ovem ber 15 , 1985,  e a c h  o fth e  t h r e e  p a r a g r a p h s  o f  s u b s e c t io n  (a) w i l l  be s a t i s f i e d ,  a s su m in g  t h a t  t h i s  l e g i s l a t i o n  to o k  e f f e c t  on J a n u a r y  1 , 1985.
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AS 1 1 . 5 9 . 0 3 0 ( c )  p l a c e s  a l i m i t a t i o n  on how f a r  b a c k  a p r o s e c u t o r  o r  c i v i l  l i t i g a n t  c a n  go i n  u s i n g  i l l e g a l  a c ­t i v i t y  to  e s t a b l i s h  r a c k e t e e r i n g .  I f  m ore th a n  f i v e  y e a r s  h a s  e l a p s e d  b e tw e e n  t h e  m o st r e c e n t  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  an d  t h e  im m e d ia t e ly  p r e c e d in g  i n c i d e n t  o f  i l l e g a l  a c t i v i t y ,  t h e  p a s t  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  c a n n o t  be c o n s i d e r e d . F o r  e x a m p le , assu m e t h a t  t h i s  A c t  t a k e s  e f ­f e c t  J a n u a r y  1 , 1986.  On J a n u a r y  1 , 1987,  t h e  d e f e n d a n tco m m its o n e i n s t a n c e  o f  i l l e g a l  a c t i v i t y .  I f  t h e  p r i o r  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  u s e d  to  e s t a b l i s h  r a c k e t e e r i n g  o c c u r r e d  on o r  a f t e r  J a n u a r y  1 , 1982,  i t  an d  o t h e r  p a s t  a c t s  may b e  c o n s id e r e d  i n  e s t a b l i s h i n g  r a c k e t e e r i n g  u n d e r  AS 1 l r. 5 9 . 0 3 0 .  H o w e v e r , i f  t h e  p r i o r  i n s t a n c e  o f  i l l e g a l  a c t i v i t y  to o k  p l a c e  b e f o r e  J a n u a r y  1 , 1982,  i t  may n o t  b e  c o n s i d e r e d .
N o te  t h a t  AS 1 1 . 5 9 . 0 3 0 ( e )  q u a l i f i e s  th e  f i v e - y e a r  p e r io d  s p e c i f i e d  i n  s u b s e c t i o n  (c )  b y  p r o v i d i n g  t h a t  t h e  f i v e -  y e a r  p e r i o d  d o e s  n o t  b e g i n  t o  r u n  u n t i l  t h e  d e fe n d a n t  h a s  s a t i s f i e d  a l l  c o n d i t i o n s  o f  a  s e n t e n c e ,  o r  c o n d i t i o n s  o f  an  a l t e r n a t i v e  t o  a  p r o s e c u t i o n ,  f o r  t h e  p r i o r  i n s t a n c e  o f  i l l e g a l  a c t i v i t y .  S i m i l a r l y ,  s u b s e c t i o n  (e) a l s o  q u a l ­i f i e s  th e  t h r e e - y e a r  p e r io d  s p e c i f i e d  i n  p a r a g r a p h  ( a ) ( 3 ) .
An e x a m p le  o f  t h e  r e l a t i o n s h i p  b e tw e e n  s u b s e c t i o n  (e) and (c) i s  p r o v id e d  b y  c o n s i d e r i n g  th e  c a s e  o f  a  d e fe n d a n t  who i s  1986 i s  c o n v i c t e d  o f  f e l o n y  a s s a u l t  and i s  s e n t e n c e d  to
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two y e a r s '  im p r is o n m e n t f o l lo w e d  b y  a tw o -y e a r  p r o b a t i o n ­a r y  p e r i o d .  Assum e f u r t h e r  t h a t  t h e  p r o b a t i o n a r y  p e r io d  i s  s u c c e s s f u l l y  c o m p le te d  in  1990 an d  t h a t  t h e  d e fe n d a n tco m m its a n o t h e r  f e l o n y  a s s a u l t  i n  1993.  I f  th e  o t h e r  r e ­q u ir e m e n t s  n e c e s s a r y  to  e s t a b l i s h  a v i o l a t i o n  o f  t h i s  l e g ­i s l a t i o n  c a n  b e  e s t a b l i s h e d ,  i t  may b e  a l l e g e d  t h a t  t h e  19S6 and 1993 a s s a u l t s  w ere p a r t  o f  a  p a t t e r n  o f  i l l e g a l  a c t i v i t y .  I n  t h i s  c a s e ,  s u b s e c t i o n  (e) p r o v id e s  t h a t  t h e  p r i o r  c o n v i c t i o n  may b e  c o n s id e r e d  u n d e r  s u b s e c t i o n  (c) s i n c e  t h e  f i v e - y e a r  p e r io d  d id  n o t  b e g i n  u n t i l  1990,  th e  y e a r  t h e  d e f e n d a n t  c o m p le te d  t h e  p r o b a t i o n a r y  p e r io d  on t h e  e a r l i e r  a s s a u l t .  A p r o v i s i o n  s i m i l a r  to  s u b s e c t i o n  (e) a p p e a r s  i n  AS 1 2 . 5 5  .rl 45 (a) ( 1 ) .  I t  i s  in t e n d e d  t h a t  t h e  d e c i s i o n  i n  G r i f f i t h  v .  S t a t e , 653 P . 2d 1057 ( A la s k a  C t .  A p p . 1 9 8 2 ) ,  i n t e r p r e t i n g  t h e  s c o p e  o f  AS 1 2 . 5 5 . -  1 4 5 ( a ) ( 1 )  a l s o  a p p ly  i n  i n t e r p r e t i n g  t h e  a p p l i c a t i o n  o f  s u b s e c t i o n  ( e ) .
AS 1 1 . 5 9 . 0 3 0 ( d )  s p e c i f i e s  how i l l e g a l  a c t i v i t y  t h a t  i su s e d  t o  p r o v e  r a c k e t e e r i n g  i s  e s t a b l i s h e d  i n  a  p r o c e e d in g  b r o u g h t  u n d e r  t h i s  l e g i s l a t i o n .  I n  a n y  p r o c e e d in g  a  c e r ­t i f i e d  ju d g m e n t o f  c o n v i c t i o n  f o r  t h e  i l l e g a l  a c t i v i t yw i l l  a lw a y s  b e  s u f f i c i e n t  to  e s t a b l i s h  t h a t  t h e  i l l e g a l  a c t i v i t y  o c c u r r e d . I f  a  c o n v i c t i o n  h a s  n o t  b e e n  o b t a in e d , t h e  i l l e g a l  a c t i v i t y  may b e  e s t a b l i s h e d  b y p r o o f  b e y o n d  a r e a s o n a b le  d o u b t i n  a  c r i m i n a l  p r o s e c u t i o n  and b y  a  p r e ­p o n d e r a n c e  o f  th e  e v id e n c e  i n  a l l  o t h e r  p r o c e e d i n g s .
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A R T IC L E  2 . CRIMES IN VO LVIN G ILLE G A LL YCONTROLLED ENTER PRISES
S e c s .  1 1 , 5 9 . 0 4 0  a nd 1 1 . 5 9 . 0 5 0 .  IL L E G A L  CONTROL OF AN EN­T E R PR ISE  IN  TEE F IR S T  AND SECOND DEGREE
AS 1 1 . 5 9 . 0 4 0  a n d  1 1 . 5 9 . 0 5 0  d e f i n e  t h e  o n ly  two c r im e s  c r e a t e d  b y  t h i s  l e g i s l a t i o n .  The f i r s t  d e g r e e  c r im e  i s  a n  u n c l a s s i f i e d  f e l o n y -  p u n is h a b le  b y  p r e s u m p t iv e  s e n t e n c in g  an d a  maximum s e n t e n c e  o f  30 y e a r s .  A d d i t i o n a l l y ,  t h e  d e f e n d a n t  w i l l  b e  s u b j e c t  t o  a  maximum $ 7 5 , 0 0 0  f i n e  u n d e r  AS 1 2 . 5 5 . 0 3 5 ( b ) ( 1 )  i f  t h e  d e fe n d a n t  i s  a n a t u r a l  p e r s o n . I f  an  o r g a n i z a t i o n  i s  c h a r g e d  u n d e r  t h i s  s e c t i o n ,  a h i g h e r  f i n e  may be im p o se d  u n d e r  AS 1 2 . 5 5 . 0 3 5 ( c ) .
K e y  to  b o t h  c r im e s  i s  t h e  r e q u ir e m e n t  t h a t  t h e  d e fe n d a n t  com m it an  a c t  p r o h i b i t e d  by  AS 1 1 . 5 9 . 0 1 0  o r  a t t e m p t  o r  s o l i c i t  s u c h  an a c t .  T h e c o v e r a g e  o f  AS 1 1 . 5 9 . 0 1 0  h a s  b e e n  d i s c u s s e d  i n  t h e  com m en tary  a c c o m p a n y in g  t h a t  s e c ­t i o n .  I f  t h e  s t a t e  c a n  o n ly  p r o v e  a  v i o l a t i o n  o f  AS 1 1 . -5 9 . 0 1 0 ,  th e  c r im e  w i l l  b e I l l e g a l  C o n t r o l  o f  an E n t e r p r i s e  i n  t h e  S e c o n d  D e g r e e , a  c l a s s  A f e l o n y .
T he s e c o n d  d e g r e e  c r im e  c a n  b e  a g g r a v a t e d  t o  t h e  m ore s e ­r i o u s  f i r s t  d e g r e e  o f f e n s e  d e p e n d in g  on th e  s e r i o u s n e s s  o f  th e  i l l e g a l  a c t i v i t y  u s e d  to  e s t a b l i s h  r a c k e t e e r i n g .  I f  one o f  t h e  i n s t a n c e s  o f  i l l e g a l  a c t i v i t y  was an
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u n c l a s s i f i e d  o r  c l a s s  A f e l o n y  i n  A l a s k a ,  AS 1 1 . 5 9 . -  0 4 0 ( a ) ( 1 )  p r o v id e s  t h a t  t h e  f i r s t  d e g r e e  c r im e  h a s  b e e n  e s t a b l i s h e d .  A d d i t i o n a l l y ,  t h e  c r im e  w i l l  b e  f i r s t  d e g r e e  u n d e r  AS 1 1 . 5 9 . 0 4 0 ( a ) ( 2 )  i f  on e o f  t h e  i n s t a n c e s  o f  i l l e ­g a l  a c t i v i t y  u s e d  t o  e s t a b l i s h  r a c k e t e e r i n g  i s  a c r im e  i n  A l a s k a  o r  i n  a n o t h e r  j u r i s d i c t i o n  h a v in g  e le m e n ts  s i m i l a r  t o  a  c l a s s  A  o r  u n c l a s s i f i e d  f e l o n y .  T h is  p r o v i s i o n  w i l l  c o v e r  c r im e s  r e p e a l e d  when t h e  r e v i s e d  c r i m i n a l  c o d e  b e ­cam e e f f e c t i v e  i n  1980,  c u r r e n t  c r im e s  i n  A l a s k a  d e f i n e d  o u t s i d e  t h e  c r i m i n a l  c o d e , an d  c r im e s  c o m m itte d  i n  o t h e r  j u r i s d i c t i o n s .  F o r  e x a m p le , i f  i n  1979 t h e  d e fe n d a n t  com­m i t t e d  c o n d u c t  t h a t  w o u ld  h a v e - c o n s t i t u t e d  M u rd er i n  t h e
* tF i r s t  D e g r e e  u n d e r  t h e  A l a s k a  s t a t u t e  r e p e a l e d  i n  1980,  t h e  d e f e n d a n t  c a n  b e  c o n v i c t e d  o f  I l l e g a l  C o n t r o l  o f  an  E n t e r p r i s e  i n  t h e  F i r s t  D e g r e e  p r o v id e d  t h a t  th e  o t h e r  e le m e n ts  o f  t h a t  c r im e  c a n  b e  e s t a b l i s h e d .  S i m i l a r l y ,  i f  t h e  d e fe n d a n t  c o m m itte d  c o n d u c t  i n  O r e g o n  t h a t  w o u ld  b e  t h e  e q u i v a l e n t  o f  a c l a s s  A o r  u n c l a s s i f i e d  f e l o n y  i n  A l a s k a ,  t h e  f i r s t  d e g r e e  c r im e  may a l s o  b e e s t a b l i s h e d .

U n d e r AS 1 1 . 5 9 . 0 4 0 ( a ) ( 2 ) ,  t h e  e le m e n ts  o f  th e  o f f e n s e  n e e d  o n ly  b e  s i m i l a r  t o  a  c u r r e n t  u n c l a s s i f i e d  o r  c l a s s  A f e l o ­n y o f f e n s e  i n  A l a s k a .  An i d e n t i c a l  s t a n d a r d  i s  f o l l o w e d  i n  c a l c u l a t i n g  p r i o r  c o n v i c t i o n s  f o r  p u r p o s e s  o f  p re su m p ­t i v e  s e n t e n c i n g .  AS 1 2 . 5 5 . 1 4 5 ( a ) ( 2 ) .
N o te  f i n a l l y  t h a t  no c u l p a b l e  m e n t a l  s t a t e  r e q u ir e m e n t  i s
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s p e c i f i e d  i n  e i t h e r  o f  t h e  tw o c r i m e s .  C o n s e q u e n t ly , t h e  c r i m i n a l  c o d e ' s  g e n e r a l  r u l e s  on c u l p a b i l i t y  w i l l  be a p ­p l i c a b l e  a n d  i t  w i l l  be n e c e s s a r y  to  e s t a b l i s h  t h a t  c o n ­d u c t  was e n g a g e d  i n  k n o w in g ly  an d  t h a t  th e  d e fe n d a n t  a c t e d  r e c k l e s s l y  a s  t o  c ir c u m s t a n c e  and r e s u l t  e le m e n t s .  AS 1 1 . 8 1 . 6 1 0 ( b ) .
S e c .  1 1 . 5 5 . 0 6 0 .  CHARGING UNDERLYING CRIME
T h is  s e c t i o n  c l a r i f i e s  a n  i s s u e  t h a t  may a r i s e  i n  c h a r g i n g  a  d e fe n d a n t  u n d e r  t h i s  l e g i s l a t i o n .  I f  th e  p r o s e c u t o r  d e c id e s  t o  p r o c e e d  a g a i n s t  t h e ; d e jfe n d a n t f o r  b o t h  a  v i o ­l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 0 ,  and th e  u n d e r ly i n g  i l l e g a l  a c t i v i t y ,  h e  o r  s h e  may do so i n  t h e  same c h a r g i n g  in s t r u m e n t . I n  t h e  e v e n t  t h a t  c o n s e c u t i v e  o r  c o n c u r r e n t  s e n t e n c e s  a r e  n o t  o t h e r w is e  p r o h i b i t e d ,  th e y  may b e  a p p r o ­p r i a t e  i n  c a s e s  w h e re  t h e  u n d e r ly i n g  c r i m i n a l  a c t i v i t y  i s  c h a r g e d  i n  a d d i t i o n  t o  a  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0  o r  1 1 . -  5 9 . 0 5 0 .  S e e  U n i t e d  S t a t e s  v .  B o y l a n , 620 F . 2 d  3 5 9 ,  361 (2nd C i r .  1980) c e r t ,  d e n i e d , 449 U . S .  833 ( 1 9 8 0 ) .
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A R T IC LE  3 . C I V I L  REMEDIES
S e c .  1 1 . 5 9 . 0 7 0 .  EFFECT OF CON VICTIO N  ON OTHER PROCEEDINGS
T h is  s e c t i o n ,  w h ic h  i s  b a s e d  on 18 U . S . C .  s e c .  1964,  p r e ­c lu d e s  a  d e fe n d a n t  who h a s  b e e n  c o n v i c t e d  u n d e r  AS 1 1 . 5 9 . -  040 o r  1 1 . 5 9 . 0 5 0  fr o m  d e n y in g  t h e  e s s e n t i a l  e le m e n ts  o f  t h e  c r im e  i n  s u b s e q u e n t  l i t i g a t i o n .  U n l i k e  t h e  f e d e r a l  s t a t u t e  w h ic h  o n ly  e s t o p s  t h e  d e fe n d a n t  i n  s u b s e q u e n t  l i t i g a t i o n  w it h  t h e  g o v e r n m e n t , t h i s  s e c t i o n  e s t o p s  t h e  d e fe n d a n t  i n  a l l  s u b s e q u e n t  l i t i g a t i o n  w it h  an y  p a r t y .  S i n c e  t h e  d e f e n d a n t 's  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  h a s  a l ­r e a d y  b e e n  e s t a b l i s h e d  b e y o n d  a  r e a s o n a b le  d o u b t i n  t h e  e a r l i e r  c r i m i n a l  p r o s e c u t i o n ,  t h e r e  i s  no r e a s o n  to  r e ­q u i r e  t h e  p l a i n t i f f  i n  a  c i v i l  p r o c e e d in g  b r o u g h t  a g a i n s t  t h e  same d e f e n d a n t  t o  r e l i t i g a t e  t h e  b a s i s  o f  t h e  c r i m i n a l  c o n v i c t i o n .  T h is  i s  p a r t i c u l a r l y  t h e  c a s e  s i n c e  t h e  b u r ­d e n  o f  t h e  c i v i l  l i t i g a n t  to  e s t a b l i s h  a v i o l a t i o n  o f  A S 1 1 . 5 9 . 0 1 0  i s  b y  a  p r e p o n d e r a n c e  o f  th e  e v i d e n c e , w h i l e  t h e  g o v e rn m e n t h a s  a l r e a d y  e s t a b l i s h e d  a  v i o l a t i o n  b e y o n d  a  r e a s o n a b le  d o u b t .
S e c .  1 1 . 5 9 . 0 8 0 .  C I V I L  ACTION  FOR TREBLE DAMAGES
T h is  s e c t i o n  c r e a t e s  a c i v i l  a c t i o n  f o r  t r e b l e  dam ages a v a i l a b l e  to  a n y  p e r s o n , i n c l u d i n g  th e  s t a t e ,  who i s  i n j u r e d  i n  b u s i n e s s  o r  p r o p e r t y  a s  a r e s u l t  o f  a  v i o l a t i o n
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o f  AS 1 1 . 5 9 . 0 1 0 .  T h is  s e c t i o n  s e r v e s  two p u r p o s e s . F i r s t ,  i t  c o m p e n s a te s  t h o s e  who h a v e  b e e n  i n j u r e d  a s  a r e s u l t  o f  r a c k e t e e r i n g .  S e c o n d , i t  im p o s e s  s e v e r e  f i n a n ­c i a l  d i s i n c e n t i v e s  on p e r s o n s  who v i o l a t e  AS 1 1 . 5 9 . 0 1 0  t h a t  a r e  o v e r  an d  a b o v e  a n y  c r i m i n a l  p e n a l t y  t h a t  may b e  im p osed  an d  a n y  f o r f e i t u r e  t h a t  i s  o r d e r e d . T h e c i v i l  r e m e d ie s  a u t h o r i z e d  b y  t h i s  s e c t i o n  p r o v id e  a n o t h e r  p o w e r­f u l  d e t e r r e n t  a g a i n s t  p e r s o n s  who may e n g a g e  i n  c o n d u c t  p r o h i b i t e d  b y  AS 1 1 . 5 9 . 0 1 0 .  The p l a i n t i f f  i s  o n lyr e q u ir e d  to  e s t a b l i s h  an  i n j u r y  " t o  b u s - n e s s  o r  p r o p e r t y 1' .  " A n .a l l e g a t i o n  o f  c o m m e r c ia l o r  c o m p e t i t i v e  i n j u r y  i s  n o t  r e q u i r e d . . . . "  B e n n e t t  v .  B e r g , 685 F . 2 a  1053 ( 8 t h  C i r .1982) ,  c e r t ,  d e n i e d , 104 S . C t .  527 ( 1 9 8 3 ) .
A ssu m in g  t h a t  a v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  c a n  b e  e s t a b ­l i s h e d ,  t h e r e  i s  no r e q u ir e m e n t  t h a t  t h e  p l a i n t i f f  a d d i ­t i o n a l l y  show t h a t  t h e  i n j u r y  to  h i s  b u s i n e s s  o r  p r o p e r t y  was c a u s e d  b y  t h e  d e f e n d a n t 's  r a c k e t e e r i n g ,  a s  o p p o s e d  to  th e  i l l e g a l  a c t i v i t y  t h a t  was u s e d  t o  e s t a b l i s hr a c k e t e e r i n g  u n d e r  AS 1 1 . 5 9 . 0 2 0 .  T h is  n e b u lo u s  and a r t i ­f i c i a l  d i s t i n c t i o n  h a s  b e e n  r e c o g n iz e d  i n  a few  r e c e n t  c a s e s  i n t e r p r e t i n g  t h e  f e d e r a l  la w , b u t  i t  i s  s p e c i f i c a l l y  r e j e c t e d  h e r e  a s  b e in g  c o n t r a r y  to  t h e  i n t e n t  o f  t h i s  l e g ­i s l a t i o n .  S e e  B a n k e rs  T r u s t  C c . v .  R h o a d e s , 53 U . S . L . W .2063 ( 2 d .  C i r .  J u l y  2 6 , 1 984) ;  M oss v .  M organ S t a n l e yI n c . , 553 F . S u p p .  1347 ( S . D .  N . Y .  1 9 83 ) ,  c e r t . d e n ie d , 104 S . C t .  1280 ( 1 9 8 4 ) .
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U n lik e  a  c r i m i n a l  p r o s e c u t i o n  u n d e r e h is  l e g i s l a t i o n  w h ere th e  p r o o f  r e q u i r e d  to- e s t a b l i s h  a v i o l a t i o n  m u st be b e y o n d  a r e a s o n a b le  d o u b t , th e  e le m e n ts  o f  a c i v i l  a c t i o n  b r o u g h t  u n d e r t h i s  s e c t i o n  n e e d  o n ly  b e e s t a b l i s h e d  b y  a  p r e p o n ­d e r a n c e  o f  t h e  e v i d e n c e . S e e  U n it e d  S t a t e s  v .  C a n e t t o , 502 F . 2d 1351,  1357 ( 7 t h  C i r .  1974) ,  c e r t ,  d e n i e d , 420U . S .  925 ( 1 9 7 5 ) ;  Herm an & M acLean v .  H u d d le s t o n , 51U . S . L . W .  4099 ( J a n .  2 4 , 1 9 8 3 ) .  A s p r e v i o u s l y  d i s c u s s e d ,t h e r e  i s  n o  r e q u ir e m e n t  t h a t  th e  d e f e n d a n t  b e  show n t o  b e a p a r t  o f  " o r g a n i z e d  c r i m e ."
AS 1 1 . 5 9 . 0 8 0  d o e s n o t  r e q u i r e  t h a t  a c r i m i n a l  p r o s e c u t i o n  a g a i n s t  t h e  d e f e n d a n t  b e ; i n s t i t u t e d  o r  s u c c e s s f u l l y  com­p l e t e d  a s  a  p r e r e q u i s i t e  f o r  a  p e r s o n  t o  b r i n g  a  p r i v a t e  c a u s e  o f  a c t i o n .  C o n s e q u e n t ly , i t  i s  t h e  i n t e n t  o f  t h i s  l e g i s l a t i o n  t o  s p e c i f i c a l l y  r e j e c t  a r e c e n t  c o n t r a r y  i n t e r p r e t a t i o n  o f  t h e  s i m i l a r  f e d e r a l  la w . S e e  S e d iro a , S . P . R . L .  v .  Im re v  C o . , 53 U . S . L . W .  2063 (2d C i r .  A u g . 7 , 1984) .  H o w e v e r, i f  a  c r i m i n a l  p r o s e c u t i o n  i s  f i r s t  s u c ­c e s s f u l l y  b r o u g h t ,  AS 1 1 . 5 9 . 0 7 0  p r e v e n t s  t h e  d e fe n d a n t  fro m  d e n y in g  t h e  e s s e n t i a l  a l l e g a t i o n s  o f  t h e  c r im e  i n  a s u b s e q u e n t c i v i l  a c t i o n .
In  a d d i t i o n  to  a l l o w i n g  a  c i v i l  c a u s e  o f  a c t i o n  f o r  t r e b l e  d am ag es, t h i s  l e g i s l a t i o n  a u t h o r i z e s  a c o u r t  to  g r a n t  a w id e  v a r i e t y  o f  e q u i t a b l e  r e l i e f  i n  c o n n e c t i o n  w it h  an a c t i o n  b r o u g h t  u n d e r  t h i s  s e c t i o n .  The p e r s o n  c a y  o b t a in
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a r e s t r a i n i n g  o r d e r  t o  p r e v e n t  f u t u r e  v i o l a t i o n s  o f  AS 1 1 . 5 9 . 0 1 0 ,  a s  w e l l  a s  r e s t r i c t i o n s  on t h e  c o n d u c t  o f  th e  e n t e r p r i s e ,  i n c l u d i n g  i t s  d i s s o l u t i o n  o r  r e o r g a n i z a ­t i o n .  S e e  AS 1 1 . 5 9 . 1 0 0 .
S e c .  1 1 . 5 9 . 0 9 0 .  PROPERTY SU BJECT TO FORFEITURE
One o f  t h e  p r i n c i p a l  g o a l s  o f  t h e  f e d e r a l  la w  u p o n  w h ic h  t h i s  l e g i s l a t i o n  i s  b a s e d  was t o  rem ove t h e  p r o f i t  fr o m  c r i m i n a l  a c t i v i t y  " b y  s e p a r a t i n g  t h e  r a c k e t e e r  fro m  t h e  d i s h o n e s t  g a i n . "  P m s s e l lo  v .  U n it e d  S t a t e s , 104 S . C t .  2 9 6 ,  303 ( 1 9 8 3 ) .  The m ech an ism  p s e d  t o  a c c o m p lis h  t h a tv » *g o a l  w as t h e  a d o p t io n  o f r an  e f f e c t i v e  f o r f e i t u r e  la w . A s i m i l a r  a p p r o a c h  i s  t a k e n  i n  t h i s  l e g i s l a t i o n ,  w it h  t h i s  s e c t i o n  p r o v i d i n g  t h a t  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  i s  s u b j e c t  to  f o r f e i t u r e .  The p r o c e d u r e s  s p e c i f y i n g  hew t h e  p r o p e r t y  i s  f o r f e i t e d  a p p e a r  i n  s e c t i o n  3 o f  t h i s  l e g i s l a t i o n  d i s c u s s e d  i n f r a . T he te r m  'p r o p e r ­t y "  i s  d e f i n e d  i n  AS 1 1 . 5 9 . 9 0 0 ( 2 )  t o  m ean " a n y  t h i n g  o f  v a l u e ,  i n c l u d i n g  r e a l  o r  p e r s o n a l  p r o p e r t y ,  c la im s  a g a i n s t  o r  i n t e r e s t s  i n  b u s i n e s s  o r  p r o p e r t y , c o n t r a c t u a l  r i g h t s ,  s e c u r i t i e s ,  in c o m e , p r o f i t s ,  o r  a n y  o t h e r  b u s i n e s s  o r  f i ­n a n c i a l  i n t e r e s t . "  The k e y  t o  th e  d e f i n i t i o n  i s  t h a t  t h e  i t e m , c l a i m ,  i n t e r e s t  o r  r i g h t  m u st b e a  t h i n g  c f  v a l u e .
A ls o  c o v e r e d  b y t h i s  f o r f e i t u r e  p r o v i s i o n  a r e  t h e  p r o c e e d s  o f  p r o p e r t y ,  i n c l u d i n g  p r o f i t s  a c q u ir e d  fro m  a v i o l a t i o n



o f  AS 1 1 . 5 9 . 0 1 0 .  I n  R u s s e l l o  v .  U n it e d  S t a t e s , 104 S . C t .  296,  301 ( 1 9 8 3 ) ,  t h e  Suprem e C o u r t  s t r e s s e d  t h e  im p o r t a n c e  o f  c o v e r i n g  p r o f i t s  d e r iv e d  from  r a c k e t e e r i n g  u n d e r  a f o r ­f e i t u r e  s t a t u t e s .
F o r f e i t u r e  o f  an  i n t e r e s t  i n  a n  i l l e g i t i m a t e  a s s o c i a t i o n - i n - f a c t  o r d i n a r i l y  w o u ld  be o f  l i t ­t l e  u s e  b e c a u s e  an  a s s o c i a t i o n  o f  t h a t  k in d  r a r e l y  h a s  i d e n t i f i a b l e  a s s e t s ;  i n s t e a d ,  p r o ­c e e d s  o r  p r o f i t s  u s u a l l y  a r e  d i s t r i b u t e d  im m e d i­a t e l y .  T h us c o n s t r u i n g  [ t h e  f e d e r a l  f o r f e i t u r e  s t a t u t e ]  t o  r e a c h  o n ly  i n t e r e s t s  i n  an  e n t e r ­p r i s e  w o u ld  b l u n t  t h e  e f f e c t i v e n e s s  o f  th e  p r o ­v i s i o n  i n  c o m b a t t in g  i l l e g i t i m a t e  e n t e r p r i s e s ,  a n d  w o u ld  mean t h a t  " [ w j h o l e  a r e a s  o f  o r g a n iz e d  c r i m i n a l  a c t i v i t y  w o u ld  b e p l a c e d  b e y o n d " t h e  r e a c h  o f  th e  s t a t u t e .  U n it e d  S t a t e s  v .  T u r k e t t e ,  452 U . S .  a t  5 8 9 . ;  }U n d er A S 1 1 . 5 9 . 0 9 0 ( 1 ) ,  p r o p e r ty  i s  s u b j e c t  to  f o r f e i t u r e  i f  i t  w as a c q u ir e d  o r  n a i n t a i n e d  i n  v i o l a t i o n  o f ,  o r  i n  t h e  c o u r s e  o f  v i o l a t i n g ,  AS 1 1 . 5 9 . 0 1 0 .  Thus th e  d e f e n ­d a n t 's  i n t e r e s t  i n  th e  e n t e r p r i s e  i t s e l f  i s  s u b j e c t  to  f o r f e i t u r e  i f  i t  was a c q u ir e d  i n  v i o l a t i o n  o f  AS 1 1 . -5 9 . 0 1 0 .  F o r  e x a m p le , i f  th e  d e fe n d a n t  a c q u ir e d  a  b u s i n e s s  t h r o u g h  r a c k e t e e r i n g ,  t h a t  b u s in e s s  ' a f o r f e i t e d  t o  t h e  s t a t e .  M o r e o v e r , p r o p e r t y  s u c h  .. tx r e a r m s  an d  a u t o ­m o b ile s  i s  s u b j e c t  t o  f o r f e i t u r e  i f  a c q u ir e d  i n  th e  c o u r s e  o f  v i o l a t i n g  AS 1 1 . 5 9 . 0 1 0 .  E ven i f  s u c h  p r o p e r t y  i s  n e v e r  a c t u a l l y  u s e d  a s  p a r t  o f  t h e  i l l e g a l  a c t i v i t y ,  i t  i s  s u b ­j e c t  t o  f o r f e i t u r e  i f  i t  was in t e n d e d  to  b e u s e d  t o  c o n ­d u c t  o r  f a c i l i t a t e  i l l e g a l  a c t i v i t y ,  o r  to  f u r t h e r  t h e  g o a l s  o f  th e  e n t e r p r i s e .
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AS 1 1 . 5 9 . 0 9 0 ( 2 )  s u b j e c t s  t o  f o r f e i t u r e  an y p r o p e r t y  u se d  o r  i n v e s t e d  i n  v i o l a t i o n  o f ,  o r  i n  t h e  c o u r s e  o f  v i o l a t ­i n g ,  AS 1 1 . 5 9 . 0 1 0 .  T h is  p a r a g r a p h  i n  p a r t  p e r m it s  th e  f o r f e i t u r e  o f  o b t a in e d  t h r o u g h  r a c k e t e e r i n g  too b t a i n  an  i n t e r e s t  i n  an e n t e r p r i s e  o r  to  r u n  an  e n t e r ­p r i s e .  T h is  p a r a g r a p h  a l s o  c o v e r s  p r o p e r t y  t h a t  may n o t  h a v e  b e e n  o r i g i n a l l y  d e r iv e d  fr o m  r a c k e t e e r i n g ,  b u t  i s  n o n e t h e l e s s  a c t u a l l y  u s e d  in  t h e  c o u r s e  o f  v i o l a t i n g  AS i 1 . 5 9 . 0 1 0 .  P r o p e r t y  s u ch  a s  f i r e a r m s ,  a u t o m o b i le s ,  c a s h  r e c e i p t s  o b t a in e d  w h ile  r u n n in g  t h e  e n t e r p r i s e ,  o r  o t h e r  b u s i n e s s  e q u ip m e n t o r  s u p p l i e s  a r e  th u s  s u b j e c t  to  f o r f e i t u r e .  { |
F i n a l l y ,  AS 1 1 . 5 9 . 0 9 0 ( 3 )  c o v e r s  p r o p e r t y ,  o r  i t s  p r o c e e d s , t h a t  i s  d e r i v e d  fr o m  r a c k e t e e r i n g  ( i . e . ,  fro m  a p a t t e r n  o f  i l l e g a l  a c t i v i t y )  w it h o u t  th e  r e q u ir e m e n t  t h a t  some e n t e r ­p r i s e  a c t u a l l y  b e  t a k e n  o v e r . T h u s  i f  t h e  sch em e i s  s t o p p e d  b e f o r e  i t  c a n  i n f i l t r a t e  a  l e g i t i m a t e  b u s i n e s s ,  t h e  i l l e g i t i m a t e  g a i n s  fro m  th e  r a c k e t e e r i n g  a r e  n o n e t h e ­l e s s  s u b j e c t  t o  f o r f e i t u r e ,  even t h o u g h  t h e  d e fe n d a n t s  a r e  n o t  s u b j e c t  to  t h e  s e v e r e  c r i m i n a l  p e n a l t i e s  p r o v id e d  u n ­d e r  A S 1 1 . 5 9 . 0 4 0  a n d  1 1 . 5 9 . 0 5 0 .  B e c a u s e  i t  i s  im p o r t a n t  t o  t a k e  aw ay t h e  p r o f i t  m o tiv e  e x i s t i n g  i n  r e p e a t e d  c r i m i ­n a l  a c t i v i t y ,  AS 1 1 . 5 9 . 0 9 0  h as b e e n  i n c l u d e d  i n  t h i s  b i l l .



S e c . n . 5 9 . 1 0 0 .  IN JU N C T IV E  R ELIEF
T h i s  s e c t i o n  p r o v id e s  a m echanism  t o  i n s u r e  t h a t  e q u i t a b l e  r e l i e f  c a n  b e  o b t a in e d  to  m in im iz e  t h e  harm  c a u s e d  by r a c k e t e e r i n g  a s  w e l l  a s  to  p r e s e r v e  t h e  a s s e t s  o f  t h e  d e ­f e n d a n t  f o r  f u t u r e  r e c o v e r y  in  t h e  c o n t e x t  o f  c i v i l  r e c o v ­e r y ,  a c r i m i n a l  f i n e ,  o r  j  f o r f e i t u r e .  The t y p e  o f  e q u i ­t a b l e  r e l i e f  a u t h o r i z e d  by t h i s  s e c t i o n  d ep en d s on th e  s t a g e  o f  t h e  l i t i g a t i o n  in  w h ich  i t  i s  s o u g h t  an d who i s  r e q u e s t i n g  t h e  r e l i e f .  S u b s e c t io n  (a )  a p p l i e s  t o  r e l i e f  t h a t  i s  s o u g h t  b e f o r e  an a c t io n  u n d e r  t h i s  l e g i s l a t i o n  i s  a c t u a l l y  f i l e d  an d  may o n ly  be s o u g h t  b y  th e  a t t o r n e y  g e n ­e r a l .  S u b s e c t i o n  (b) a p p l ie s  to  r e l i e f  t h a t  may be g r a n ­t e d  o n c e  an  a c t i o n  i s  f i l e d .  T h is  r e l i e f  may be s o u g h t  by e i t h e r  t h e  a t t o r n e y  g e n e r a l  o r a  c i v i l  p l a i n t i f f .  S u b ­s e c t i o n  (c)  a p p l i e s  to  e q u it a b le  r e l i e f  t h a t  may be g r a n ­t e d  o n c e  an  a c t i o n  i s  s u c c e s s f u l l y  c o n c lu d e d . T h e r e l i e f  may b e  s o u g h t  i n  c o n n e c t io n  w ith  e i t h e r  a c i v i l  o r  c r i m i ­n a l  p r o c e e d in g  a u t h o r i z e d  by t h i s  l e g i s l a t i o n .
I n  r e f e r e n c e  to  e q u i t a b l e  r e l i e f  t h a t  may b e  s o u g h t  i n  c o n j u n c t i o n  w it h  a  c i v i l  p r o c e e d in g , t h i s  s e c t i o n  i s  s u b ­j e c t  t o  due p r o c e s s  re q u ir e m e n ts  g o v e r n i n g  e q u i t a b l e  r e ­l i e f .  U n it e d  S t a t e s  v .  C a o p e tto , 5 0 2  F . 2 d  1357,  1358 ( 7 t h  C i r .  19 7 4 ) ,  c e r t ,  d e n i e d , 420 U . S .  9 2 5  ( 1 9 7 5 ) .  T he p e r s o n  s e e k i n g  t h e  i n j u n c t i o n  m ust show so m e  p o t e n t i a l  i n j u r y ,  b u t  n e e d  n o t  show  " i r r e p a r a b l e  i n j u r y  o t h e r  th a n  th e
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i n j u r y  t o  t h e  p u b l i c  w hich [ i s ]  i n h e r e n t  i n  t h e  conduct made u n l a w f u l . . . . "  C a p p e t to , 5 0 2  F . 2 d  a t  1 3 5 8 -5 9 . Theb r e a d t h  o f  t h e  e q u it a b le  r e l i e f  a u t h o r i z e d  b y  t h i s  a c t io n  e v id e n c e s  t h e  c o n c e r n  o f  t h i s  l e g i s l a t i o n  t h a t  t h e  p la i n ­t i f f ' s  r i g h t  t o  r e c o v e r y  c o u l d  b e  s e r i o u s l y  im p a ir e d  by t h e  c o n c e a lm e n t , d is p o s a l ,  o r  r e m o v a l  fro m  t h e  j u r i s d i c ­t i o n  o f  t h e  p r o p e r t y  a t  i s s u e .
I n  r e f e r e n c e  t o  e q u it a b le  r e l i e f  s o u g h t  i n  c o n ju n c t io n  w i t h  a  c r i m i n a l  p r o s e c u t io n , n o  p r e s e i z u r e  h e a r in g  is  r e q u i r e d  i f  t h e  in ju n c t i o n  i s  n e c e s s a r y  to  a c h ie v e  im por­t a n t  g o v e r n m e n ta l  p u rp o s e s . P r e s e i z u r e  n o t i c e  m ig h t  de­f e a t  th e  p u r p o s e s  o f  t h is  s e c t i o n .  M o r e o v e r , t h e  i n ju n c ­t i o n  i s  i n i t i a t e d  by governm ent o f f i c i a l s  r a t h e r  th a n  p r\ - v a t e  p a r t i e s .  U n it e d  S t a t e s  v .  S p i l o t r o , 680 F . 2 d  612,  6 1 7  ( 9 t h  C i r .  1 9 8 2 ) .  Due p r o c e s s  r e q u ir e m e n t s  a r e  s a t ­i s f i e d  b y  a  p ro m p t p o s t s e iz u r e  h e a r i n g  o n c e  t h e  i n j u n c t i o n  h a s  b e e n  e n t e r e d . S p i lo t r o  680 F .  2d a t  61 7.  I t  i s  w it h in  t h e  d i s c r e t i o n  o f  th e  s u p e r io r  c o u r t  to  c o n t in u e  t h e  i n ­j u n c t i o n  i f  i t  i s  s a t i s f i e d  t h a t  t h e r e  i s  p r o b a b le  cau se  t o  b e l i e v e  t h a t  t h e  d e fe n d a n t i s  g u i l t y  o f  v i o l a t i n g  A S  1 1 . 5 9 . 0 4 0  o r  1 1 . 5 9 . 0 5 0  and t h a t  t h e  p r o p e r t y  a t  is s u e  i n  t h e  i n j u n c t i o n  i s  s u b je c t  t o  f o r f e i t u r e  u n d e r  AS 1 1 . -  59  . 0 9 0 .  U n it e d  S t a t e s  v .  S p i l o t r o , 680 F . 2 d  6 1 2 ,  618 (9th C i r .  1582) ;  U n it e d  S t a t e s  v . L o n g , 654 F . 2 d  9 1 1 ,  915 (3rd C i r .  1 9 8 1 ) .  " I t  i s  n o t  n e c e s s a r y  t h a t  th e  h e a r in g  d u p l i ­c a t e  t h e  c r i m i n a l  t r i a l . "  T he p r o s e c u t i o n  i s  r e q u ir e d
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AS 11.59.010.

A R T ICLE  4. GENERAL PR O V ISIO N S 
S e c .  1 1 . 5 9 .  90 0 .  D EFIN IT IO N S
T h is  s e c t i o n  d e f i n e s  two k e y  te r m s  t h a t  a r e  u s e d  th r o u g h ­o u t  t h i s  c h a p t e r ,  " e n t e r p r i s e ”  an d  " p r o p e r t y ."

(1) E n t e r p r i s e ; To c o m m it a n y  o f  t h e  t h r e e  p r o h ib ­i t e d  a c t s  d e s c r i b e d  in  AS 1 1 . 5 9 . 0 1 0  a n . " e n t e r p r i s e "  m ust b e  i n v o l v e d .  T h is  s e c t i o n  d e f i n e s  - t h a t  te r m . T h e ./ d e f in i­t i o n  i s  n o t  l i m i t e d  to  th o s e  e x a m p le s  s p e c i f i c a l l y  l i s t e d ,  b u t  i s  m e r e ly  i l l u s t r a t i v e .  S e e  U n it e d  S t a t e s  v .  H u b e r , 603 F . 2 d  3 8 7 , 394 (2d C i r .  1 9 7 9 ) ,  c e r t ,  d e n i e d , 444 U . S .  1085 ( 1 9 8 0 ) .  " T h e r e  i s  no r e s t r i c t i o n  up on  t h e  a s s o c i a ­t i o n s  e m b ra ce d  b y  t h e  d e f i n i t i o n ;  an  e n t e r p r i s e  in c lu d e s  a n y  u n io n  o r  g ro u p  o f  i n d i v i d u a l s  a s s o c i a t e d  i n  f a c t " .  U n it e d  S t a t e s  v .  T u r k e t t e , 452 U . S .  5 7 6 ,  580 ( 1 9 8 0 ) .
T h e d e f i n i t i o n  s p e c i f i c a l l y  i n c l u d e s  . l e g a l  a s  w e l l  a s  i l ­l e g a l  e n t i t i e s .  S e e  U n ite d  S t a t e s  v .  T u r k e t t e , 452 U . S .  576 ( 1 9 8 0 ) ;  s e e  a l s o  Un i t e d  S t a t e s  v .  G r i f f i n , 660 F . 2 d  996 ( 4 t h  C i r .  1 9 8 1 ) ,  c e r t ,  d e n i e d  102 S . C t .  1029 ( 1 982 ) .  T h e r e  i s  no r e q u ir e m e n t  t h a t  t h e  m em b ersh ip  o f  t h e  e n t e r ­p r i s e  r e m a in  s t a t i c  th r o u g h o u t  i t s  e x i s t e n c e .  S e e  U n it e d  S t a t e s  v .  C le m o n e s , 577 F . 2 d  1247,  1253, m o d i f i e d , 582
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o n ly  to  e s t a b l i s h  th e  p r o b a b i l i t y  t h a t  t h e  d e fe n d a n t  w i l l  b e  c o n v i c t e d  an d  p r o p e r t i e s  w i l l  b e  s u b j e c t  to  f o r f e i t u r e .  S p i l o t r o , 680 F . 2 d  a t  6 1 8 .  The l i k e l i h o o d  o f  c o n v i c t i o n  may b e e s t a b l i s h e d  by s u c h  e v id e n c e  a s  te s t im o n y  o f  la w  e n fo r c e m e n t  o f f i c i a l s  c o n c e r n in g  t h e  s o u r c e s  o f  d e fe n d ­a n t ' s  in co m e  and t h e  l e g a l i t y  o f  t h a t  in c o m e . S e e  L o n g , 654 F . 2 d  a t  9 15.
S e c .  1 1 . 5 9 . 1 1 0 .  C I V I L  IN V E S T IG A T IV E  DEMAND
T h is  s e c t i o n ,  w h ic h  i s  b a s e d  on 18 U . S . C .  s e c .  1968 p r o ­v i d e s  t h e  s t a t e  w it h  t h e  n e c e s s a r y  m ech an ism  tos: i n s u r e  t h a t  i n v e s t i g a t i o n s  i n t o  s u s p e c t e d  c r i m i n a l  o r  c i v i l  v i o ­l a t i o n s  o f  t h i s  l e g i s l a t i o n  c a n  b e  c o m p le te d  s u c c e s s f u l l y .  T he p r o v i s i o n s  a r e  l a r g e l y  s e l f  e x p l a n a t o r y ,  and c o n s i d e r ­i n g  t h a t  no a p p e l l a t e  c a s e s  h a v e  a r i s e n  u n d e r  t h e  s i m i l a r  f e d e r a l  s t a t u e  i n  t h e  14 y e a r s  s i n c e  e n a c tm e n t , t h e  p r o ­v i s i o n s  o f  t h i s  s e c t i o n  w i l l  a p p a r e n t l y  p r e s e n t  no p r o b ­lem s i n  a d m i n i s t r a t i o n .
S e c .  1 1 . 5 9 . 1 2 0 .  ATTEMPT OR S O L IC IT A T IO N  TO VIO LATE AS 1 1 . 5 9 . 0 1 0
T h is  s e c t i o n  i s  i n c lu d e d  s o l e l y  f o r  d r a f t i n g  c o n v e n ie n c e  to  i n s u r e  t h a t  th e  q u o te d  p h r a s e  d o es n o t  h a v e  t o  be r e ­p e a t e d  i n  th e  num erous r e f e r e n c e s  i n  AS 1 1 . 5 9 . 0 7 0  —1 1 . 5 9 . 1 2 0  t h a t  d ep en d  on e s t a b l i s h i n g  a v i o l a t i o n  o f
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F . 2d 1373 ( 5 t h  C i r .  19 7 8 ) ,  c e r t ,  d e n ie d , 445 U . S .  927 ( 1 9 8 0 ) .  F u r t h e r ,  t h e  d e f i n i t i o n  o f  e n t e r p r i s e  i s  b r o a d  e n o u g h  t o  i n c l u d e  a  s i n g l e - p e r s o n  e n t e r p r i s e .  S e e  U n it e d  S t a t e s  v .  H a r t l e y , 678 F . 2 d  9 6 1,  989 ( 1 1 t h  C i r .  1 9 8 2 ) ,  c e r t ,  d e n i e d , 103 S . C t .  834 ( 1 9 8 3 ) ;  U n it e d  S t a t e s  v .B e n n y , 559 F .S u p p . 2 6 4 ,  266-71 ( N . P .  C a l .  1 9 83 ) .
T he f e d e r a l  d e f i n i t i o n  o f  e n t e r p r i s e  h a s  b e e n  i n t e r p r e t e d  on  n u m erou s o c c a s i o n s  t o  a p p ly  t o  c o m m e r c ia l e n t i t i e s ,  b e n e v o le n t  o r g a n i z a t i o n s ,  an d  g o v e r n m e n ta l e n t i t i e s .  T h is  l e g i s l a t i o n  in t e n d s  t o  a d o p t t h e  f e d e r a l  a p p r o a c h  o f  b r o a d l y  i n t e r p r e t i n g  th e  d e f i n i t i o n  o f  e n t e r p r i s e ,  a s  i l ­l u s t r a t e d  b y  s u c h  c a s e s  a s  U n it e d  S t a t e s  v .  W eism an , 624 F . 2 d  1 1 1 8 ,  1120 (2d C i r . )  c e r t ,  d e n ie d , 449 U . S .  871( 1 9 8 0 ) ;  U n i t e d  S t a t e s  v .  P r o v e n z a n o , 688 F . 2 d  194,  199-200 ( 3 r d  C i r . ) ,  c e r t ,  d e n i e d , 459 U . S .  1071 ( 1 9 8 2 ) ;  U n it e dS t a t e s  v .  T h om pson, 685 F . 2 d  9 9 3 ,  9 9 4 -9 5  ( 6 t h  C i r . ) ,  c e r t ,  d e n i e d , 459 U . S .  1072 ( 1 9 8 2 ) ;  U n it e d  S t a t e s  v .  L o n g . 651 F . 2 d  2 3 9 , 241 ( 4 t h  C i r . ) ,  c e r t ,  d e n ie d , 454 U . S .  896( 1 9 8 1 ) ;  U n it e d  S t a t e s  v .  S t r a t t o n , 649 F . 2 d  1066,  1074-75 ( 5 t h  C i r .  1980) an d  c a s e s  c i t e d  a p p r o v in g l y  t h e r e i n ;  U n i t ­e d  S t a t e s  v .  G r z y w a c z , 603 F . 2 d  6 82,  6 8 5 -8 7  ( 7 t h  C i r .1 9 7 9 ) ,  c e r t ,  d e n ie d , 446 U . S .  935 ( 1 9 8 0 ) ;  U n it e d  S t a t e s  v .  D o z i e r , 672 F . 2 d  531 , 543 a n d  n .  8 ( 5 t h  C i r . )  c e r t ,d e n i e d , 459 U . S .  943 ( 1 9 8 2 ) ;  U n it e d  S t a t e s  v .  B a g a r i c , 706 F . 2 d  42 ( 2d C i r . ) ,  c e r t ,  d e n i e d , 104 S . C t .  283 ( 1 9 8 3 ) .
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E s t a b l i s h i n g  a  p a t t e r n  o f  r a c k e t e e r i n g  i s  n o t  a u t o m a t i­c a l l y  s u f f i c i e n t  b y  i t s e l f  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  an  e n t e r p r i s e .  " W h ile  t h e  p r o o f  u s e d  t o  e s t a b l i s h  t h o s e  s e p a r a t e  e le m e n ts  may i n  a p a r t i c u l a r  c a s e  c o a l e s c e ,  p r o o f  o f  o n e d o e s  n o t  n e c e s s a r i l y  e s t a b l i s h  th e  o t h e r .  The ‘ e n ­t e r p r i s e 1 i s  n o t  t h e  ' p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y ' ;  i t  i s  a n  e n t i t y  s e p a r a t e  and a p a r t  fro m  t h e  p a t t e r n  o f  a c t i v i t y  i n  w h ic h  i t  e n g a g e s ."  U n it e d  S t a t e s  v .  T u r k e t t e , 452 U . S .  a t  5 8 3 -8 5 . S e e  g e n e r a l l y  U n it e d  S t a t e s  v .  M a z z e i , 700 F . 2 d  8 5 ,  8 7 - 9 0  (2d C i r . ) ,  c e r t ,  d e n ie d ,  103S . C t .  2124 ( 1 9 8 3 ) ;  U n it e d  S t a t e s  v .  C a g n in a , 697 F . 2 d  91 5,  921 ( 1 1 t h  C i r . ) ,  c e r t ,  d e n ie d , 104 S . C t .  175 (1983),.
-------------------------  ------------------------------  j  ,  s <

(2) P r o p e r t y : T h is  d e f i n i t i o n  w i l l  be o f  p r im a r yim p o r t a n c e  i n  a p p l y in g  th e  f o r f e i t u r e  p r o v i s i o n s  i n  s e c .  3 o f  t h e  b i l l .  T h o s e  f o r f e i t u r e  p r o v i s i o n s  a p p ly  t o  p r o p e r ­t y  an d  p r o c e e d s  o f  p r o p e r t y  a c q u i r e d ,  m a i n t a in e d , u s e d , i n v e s t e d ,  o r  d e r iv e d  fro m  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 .  C o n ­s i s t e n t  w i t h  t h e  r e c e n t  d e c i s i o n  o f  t h e  Suprem e C o u r t  i n  R u s s e l l o  v .  U n it e d  S t a t e s , 104 S . C t .  296,  t h e  d e f i n i t i o n  o f  p r o p e r t y  s p e c i f i c a l l y  i n c l u d e s  p r o f i t s .
S e c t i o n  3 . F o r f e i t u r e s
T h is  s e c t i o n  o f  t h e  b i l l  h a s  two r e l a t e d  p u r p o s e s . F i r s t ,  i t  s p e c i f i e s  t h e  p r o c e d u r e s  a p p l i c a b l e  to  th e  f o r f e i t u r e  o f  p r o p e r t y  a u t h o r iz e d  b y  t h i s  l e g i s l a t i o n  i n
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A S 1 1 . 5 9 . 0 9 0 .  S e c o n d l y , i t  e f f e c t i v e l y  c o n s o l i d a t e s  many s t a t e  f o r f e i t u r e  p r o c e d u r e s  i n  a s i n g l e  new a r t i c l e  ad d ed  t o  AS 9 . T h is  c o n s o l i d a t i o n  o f  s t a t e  f o r f e i t u r e  p r o c e ­d u r e s  w i l l  m in im is e  th e  p o s s i b i l i t i e s  o f  u n in t e n d e d  in c o n ­s i s t e n c i e s  i n  c o v e r a g e  and r e d u c e  t h e  vo lu m e o f  law s t h a t  a r e  r e q u i r e d  w h e n e v e r f o r f e i t u r e  i s  a u t h o r i z e d . A d d i t i o n ­a l l y ,  s i n c e  many i n s t a n c e s  o f  r a c k e t e e r i n g  may i n v o lv e  c o n d u c t  t h a t  v i o l a t e s  c r im e s  d e f i n e d  o u t s id e  t h i s  l e g i s ­l a t i o n ,  i t  i s  a p p r o p r i a t e  to  i n c l u d e  th e  g e n e r a l  p r o c e ­d u r e s  p e r t a i n i n g  t o  f o r f e i t u r e  i n  t h i s  l e g i s l a t i o n .
A R T IC LE  7 . FORFEITURE » •

■   —  ■■■ *«

S e c .  0 9 . 5 0 . 4 0 0 .  PROCEDURES A PPLICA 3LE  IN  FORFEITURE PRO­CEEDINGS
T h is  s e c t i o n  a c c o m p lis h e s  th e  c o n s o l i d a t i o n  o f  f o r f e i t u r e  p r o c e d u r e s  r e f e r r e d  to  a b o v e . F o r  f o r f e i t u r e  p r o c e d u r e s  t o  b e  i n i t i a t e d ,  f o r f e i t u r e  m u st b e  a u t h o r i s e d  by  s t a t e  la w . AS 1 1 . 5 9 . 0 9 0  s p e c i f i c a l l y  a u t h o r i z e s  th e  f o r f e i t u r e  o f  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0 ,  w h ile  o t h e r  s t a t e  s t a t u t e s  a l s o  a u t h o r i z e  f o r f e i t u r e  i n  s p e c i f i e d  c i r ­c u m s t a n c e s . S e e  e . g . , AS 1 1 . 6 6 . 2 7 0  and AS 1 7 . 3 0 . 1 1 0  a s  am ended i n  s e c s .  5 an d 9 o f  t h i s  b i l l .
I f  f o r f e i t u r e  i s  a u t h o r i z e d  by s t a t e  la w , t h e  s e c t i o n s  in  t h i s  a r t i c l e  w i l l  g o v e r n  t h e  p r o c e d u r e s  a p p l i c a b l e  to  th e
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f o r f e i t u r e  p r o c e d u r e . T h e r e  i s ,  h o w e v e r , one im p o r t a n t  e x c e p t i o n  to  t h e  g e n e r a l  r u l e  t h a t  a l l  f o r f e i t u r e  p r o c e e d ­in g s  a r e  g o v e r n e d  by AS 0 9 . 5 0 .  I n  c a s e s  w h ere th e  l e g i s ­l a t u r e  w is h e s  t o  m ake p r o p e r t y  s u b j e c t  to  f o r f e i t u r e  p r o ­c e d u r e s  t h a t  a r e  d i f f e r e n t  fro m  t h o s e  in c lu d e d  i n  t h i s  a r t i c l e ,  i t  ca n  s p e c i f i c a l l y  do s o .  H o w ev e r, i f  d i f f e r e n t  f o r f e i t u r e  p r o c e d u r e s  a r e  n o t  " o t h e r w is e  s p e c i f i c a l l y  p r o ­v i d e d  i n  th e  s t a t e  la w  a u t h o r i z i n g  f o r f e i t u r e , "  th e  p r o p ­e r t y  i s  s u b j e c t  t o  f o r f e i t u r e  u n d e r  th e  p r o c e d u r e  s p e c ­i f i e d  i n  t h i s  a r t i c l e .
S e c .  0 9 . 5 0 . 4 1 0 .  SE IZU R E  AND CUSTODY OF PROPERTY. . .  ' 1
P r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  may b e  s e i z e d  w it h  o r  w i t h ­o u t  a  c o u r t  o r d e r  u n d e r  t h e  p r o v i s i o n s  o f  AS 0 9 . 5 0 . 4 1 0 ( a ) .  When p r o p e r t y  i s  s e i z e d  w it h o u t  a  c o u r t  o r d e r  u n d e r  p a r a ­g r a p h  ( a ) ( 3 ) ,  i t  may n o t  b e h e l d  f o r  m ore th a n  48 h o u r s  u n l e s s  a n  e x t e n s io n  i s  o b t a in e d  fro m  t h e  c o u r t .
O n ce p r o p e r t y  h a s  b e e n  s e i z e d ,  t h e  c o m m is s io n e r  o f  p u b l i c  s a f e t y  o r  a l o c a l  la w  e n fo r c e m e n t  a g e n c y  i s  r e s p o n s i b l e  f o r  a s s u m in g  c u s t o d y  o f  t h e  p r o p e r t y  u n d e r AS 0 9 . 5 0 . -  4 1 0 ( b ) .  O n ly  t h e  c o u r t  w i t h  j u r i s d i c t i o n  o v e r  th e  p r o p e r ­t y  c a n  r e q u i r e  a  s u b s e q u e n t  m ovem ent o f  t h e  p r o p e r t y .
AS 0 9 . 5 0 . 4 1 0 ( c )  p r o v id e s  t h a t  t h e  p r o p e r t y  m ust be in v e n ­t o r i e d  w i t h i n  10 d a y s  a f t e r  i t  i s  s e i z e d ,  and t h a t  t h e
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v a l u e  o f  an y i t e m s , o t h e r  t h a n  c o n t r o l l e d  s u b s t a n c e s , m u st b e  e s t i m a t e d . The r e s u l t s  o f  t h i s  e s t i m a t e  w i l l  b e o f  im p o r t a n c e  i n  d e t e r m in in g  t h e  r e q u i r e d  n o t i c e s  t h a t  m u st b e  s e n t  u n d e r  AS 0 9 . 5 0 . 4 2 0 .
S e c .  0 9 . 5 0 . 4 2 0 .  NOTICE OF SE IZU R E  AND FORFEITURE A CT IO N ; ANSWERS
O n ce p r o p e r t y  h a s  b e e n  s e i s e d  u n d e r  AS 0 9 . 5 0 . 4 2 0 ,  th e  com­m i s s i o n e r  o f  p u b l i c  s a f e t y  i s  r e q u i r e d  t o  co m p ly  w it h  t h e  n o t i c e  p r o v i s i o n  o u t l i n e d  i n  t h i s  s e c t i o n .
AS 0 9 . 5 0 . 4 2 0 ( a )  p e r t a i n s  t o  t h e  n o t i c e  r e q u i r e d  a f t e r  s e i ­z u r e  o f  th e  p r o p e r t y  b u t  b e f o r e  th e  s t a t e  i n s t i t u t e s  f o r ­m a l f o r f e i t u r e  p r o c e e d i n g s .  N o t i c e  m u st be s e n t  to  an y  p e r s o n  who h a s an i n t e r e s t  i n  t h e  p r o p e r t y  as d e s c r ib e d  i n  t h i s  s u b s e c t i o n .  H o w e v e r, i f  a  f o r f e i t u r e  p r o c e e d in g  h a s  b e e n  i n s t i t u t e d  w i t h i n  30 d a y s  a f t e r  s e i z u r e  o f  t h e  p r o p ­e r t y ,  t h e  n o t i c e  r e q u i r e d  b y  s u b s e c t i o n  (a) n e e d  n o t  be g i v e n .  T h is  i s  b e c a u s e  t h e  n o t i c e  r e q u ir e d  i n  AS 0 9 . 5 0 . -  420( b)  w i l l  p r o v id e  s u f f i c i e n t  n o t i c e  t o  p e r s o n s  w it h  i n ­t e r e s t s  i n  th e  p r o p e r t y .
AS 0 9 . 5 0 . 4 2 0 ( b )  d e s c r i b e s  a s e p a r a t e  and a d d i t i o n a l  n o t i c e  t h a t  m u st be s e n t  w i t h i n  30 d a y s  a f t e r  t h e  s t a t e  a c t u a l l y  i n s t i t u t e s  th e  f o r f e i t u r e  p r o c e e d i n g . S in c e  a  d e fe n d a n t  i n  a  c r i m i n a l  c a s e  h a s  a l r e a d y  r e c e i v e d  n o t i c e  o f  th e
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p r o c e e d in g  u n d e r  AS 0 5 . 5 0 . 4 3 0 ( a ) ,  no a d d i t i o n a l  n o t i c e  n e e d  b e  s e n t  t o  t h e  d e f e n d a n t .
AS 0 9 . 5 0 . 4 2 0 ( c )  p r o v id e s  a  m e ch a n ism  w h e re b y  p a r t i e s  w it h  a n  i n t e r e s t  i n  t h e  p r o p e r t y  s o u g h t  t o  b e  f o r f e i t e d  c a n  f i l e  a n  a n sw e r i n  o r d e r  t o  a r g u e  a g a i n s t  f o r f e i t u r e  o r  f o r  a  r e m i s s i o n  o f  t h e  p r o p e r t y .  S i n c e  c o n t r o l l e d  s u b s t a n c e s  an d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  a r e  s u m m a r ily  f o r ­f e i t e d  t o  t h e  s t a t e  u n d e r  AS 1 7 . 3 0 . 1 2 6 ,  AS 0 9 . 5 0 . 4 2 0 ( d )  p r o v id e s  t h a t  t h e  n o t i c e  r e q u ir e m e n t s  s p e c i f i e d  i n  t h i s  s e c t i o n  do n o t  a p p l y  to  t h e  f o r f e i t u r e  o f  c o n t r o l l e d  s u b ­s t a n c e s .  j j
S e c .  0 9 . 5 0 . 4 3 0 .  PROCEEDINGS RESU LTING IN  FO R T E IT U R S; BUR­DEN OF PROOF
T h is  s e c t i o n  l i s t s  t h e  u n d e r l y i n g  p r o c e e d in g s  i n  w h ic h  f o r f e i t u r e  may b e  i n i t i a t e d ,  an d  s p e c i f i e s  t h e  b u r d e n  o f  p r o o f  r e q u ir e m e n t  i n  a l l  f o r f e i t u r e  p r o c e e d i n g s .
U n d e r AS 0 9 . 5 0 . 4 3 0 ( a ) ,  a  f o r f e i t u r e  p r o c e e d in g  may b e  i n i ­t i a t e d  i n  o n e o f  t h r e e  p r o c e e d i n g s .  I n  t h e  e v e n t  t h a t  t h e  s t a t e  h a s  i n s t i t u t e d  a  c r i m i n a l  p r o s e c u t i o n  o r  c i v i l  a c t i o n  r e l a t i n g  to  th e  c o n d u c t  m a k in g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e ,  t h e  f i l i n g  o f  a  m o tio n  t o  f o r f e i t  i n  t h a t  p r o c e e d in g  w i l l  i n i t i a t e  t h e  f o r f e i t u r e  a c t i o n .  F o r  exam ­p l e ,  i f  t h e  d e f e n d a n t  i s  c h a r g e d  u n d e r  AS 1 1 . 5 9 . 0 4 0  o r
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1 1 . 5 9 . 0 5 0  f o r  c o n d u c t  i n v o l v i n g  th e  t a k e o v e r  o f  an  e n t e r ­p r i s e  th r o u g h  r a c k e t e e r i n g ,  t h e  s t a t e  may a l s o  f i l e  a mo­t i o n  s e e k in g  f o r f e i t u r e  o f  t h e  e n t e r p r i s e  and a l l  p r o f i t s  o b t a in e d  b y  t h e  d e f e n d a n t  a s  a  r e s u l t  o f  t h e  i l l e g a l  c o n ­d u c t .  S e e  AS 1 1 . 5 9 . 0 9 0 .  S i m i l a r l y ,  i f  t h e  s t a t e  h a s  f i l e d  a c i v i l  a c t i o n  f o r  a n  i n j u n c t i o n  o r  f o r  t r e b l e  dam­a g e s ,  i t  may a l s o  i n c l u d e  a  m o tio n  to  f o r f e i t  p r o p e r t y .
A l t e r n a t i v e l y ,  t h e  s t a t e  may i n s t i t u t e  a  f o r f e i t u r e  p r o ­c e e d in g  s im p ly  b y  f i l i n g  a c o m p la in t  s e e k in g  f o r f e i t u r e  i n  an i n '  rem  p r o c e e d in g  i n v o l v i n g  t h e  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e .  I n  t h i s  i n s t a n c e , ;  t h e r e  i s  no r e q u ir e m e n t  t h a t  a n y  a d d i t i o n a l  c i v i l ’’ o r  c r i m i n a l  a c t i o n  b e  i n s t i t u t e d  t h a t  r e l a t e s  to  t h e  p r o p e r t y  w h ic h  i s  t h e  s u b j e c t  o f  t h e  f o r f e i t u r e .
AS 1 1 . 5 0 . 4 3 0 ( b )  p r o v id e s  t h a t  f o r f e i t u r e  p r o c e e d in g s  a r e  t r i e d  b e f o r e  a  j u d g e  s i t t i n g  w it h o u t  a . j u r y .  A t  t h e  h e a r ­i n g ,  t h e  s t a t e  m u st e s t a b l i s h  b y  a  p r e p o n d e r a n c e  o f  t h e  e v id e n c e  t h a t  t h e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e .  The sam e b u rd e n  o f  p r o o f  a p p l i e s  r e g a r d l e s s  o f  w h e th e r  t h e  f o r f e i t u r e  i s  s o u g h t  b y  m o tio n  i n  a c r i m i n a l  o r  c i v i l  p r o ­c e e d in g  r e l a t i n g  t o  t h e  p r o p e r t y  o r  i n  an  i n  rem  p r o c e e d ­i n g .
S e c .  0 9 . 5 0 . 4 4 0 .  DEFENSES EXEMPTED



T h is  s e c t i o n  e m p h a s iz e s  t h a t  a  f o r f e i t u r e  p r o c e e d in g  i s  d i s t i n c t  fro m  a n y  c r i m i n a l  p r o c e e d in g  i n v o l v i n g  th e  p r o p ­e r t y  s o u g h t  to  b e  f o r f e i t e d .  I t  i s  t h e r e f o r e  i r r e l e v a n t  i n  t h e  f o r f e i t u r e  p r o c e e d in g  t h a t  an  e a r l i e r  c r i m i n a l  p r o s e c u t i o n  i n v o l v i n g  t h e  sam e p r o p e r t y  t h a t  t h e  s t a t e  s e e k s  t o  f o r f e i t  r e s u l t e d  i n  an a c q u i t t a l  o r  a  c o n v i c t i o n  o f  a  l e s s e r  i n c l u d e d  o f f e n s e .  T h is  i s  b e c a u s e  th e  b u rd e n  o f  p r o o f  a p p l i c a b l e  i n  t h e  c i v i l # p r o c e e d in g  i s  l e s s  th a n  r e q u i r e d  f o r  a  c r i m i n a l  c o n v i c t i o n .  S e e  U n it e d  S t a t e s  v .  One (1) 1969 B u ic k  R i v i e r a . 493 F . 2 d  553 ( 5 t h  C i r .  1974) ; One L o t  E m e r a ld  C u t  S t o n e s  and One R in g  v .  U n it e d  S t a t e s , 409 U . S .  232 ( 1 9 7 2 ) ;  U n it e d  S t a t e s t  v .  K i s m e t o g l u , 476 F . 2 d  269 ( 9 t h  C i r . )  c e r t ,  d i s m i s s e d , 410 U . S .  976 ( 1 9 7 3 ) .
I n  t h e  c i v i l  p r o c e e d in g  t h e  s t a t e  m u st o n ly  p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v id e n c e  t h a t  th e  p r o p e r t y  i s  s u b j e c t  t o  f o r f e i t u r e .  AS 0 9 . 5 0 . 4 3 0 ( b ) . I n  a c r i m i n a l  p r o s e c u ­t i o n ,  t h e  v i o l a t i o n  o f  t h e  u n d e r l y i n g  c r im e  m u st be e s t a b ­l i s h e d  b e y o n d  a r e a s o n a b le  d o u b t . T h e r e f o r e ,  a  j u r y  d e ­t e r m i n a t i o n  i n  a  c r i m i n a l  c a s e  t h a t  t h e  d e fe n d a n t  i s  n o t  g u i l t y  o f  t h e  c h a r g e d  o f f e n s e  d o e s  n o t  m ean t h a t  i t  h a s  a l s o  d e te r m in e d  t h a t  t h e  s t a t e  h a s  f a i l e d  to  e s t a b l i s h  t h e  v i o l a t i o n  o f  s t a t e  la w  u n d e r  t h e  p r e p o n d e r a n c e  o f  th e  e v i ­d e n c e  s t a n d a r d  a p p l i c a b l e  i n  c i v i l  f o r f e i t u r e  p r o c e e d i n g s .
S e c s .  0 9 . 5 0 . 4 5 0 ,  0 9 . 5 0 . 4 6 0 .  P E T IT IO N  FOR RELEASE AND D I S -  P O S IT IO N  OF SE IZ E D  PROPERTY



U n d e r c e r t a i n  c i r c u m s t a n c e s ,  p r o p e r t y  may be r e l e a s e d  o r  d is p o s e d  o f  u n d e r  AS 0 9 . 5 0 . 4 5 0  and 0 9 . 5 0 . 4 6 0  b e f o r e  th e  c o u r t ' s  d e c i s i o n  on f o r f e i t u r e .  AS 0 9 . 5 0 . 4 5 0 ( b )  p r o v id e s  t h a t  p r o p e r t y  t h a t  i s  n o t  l i k e l y  t o  b e  u s e d  i l l  a  c o u r t  p r o c e e d in g  c a n  b e  r e l e a s e d  i f  r e l e a s e  i s  fo u n d  t o  b e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e  an d  t h e  c l a i m a n t  p o s t s  a d e q u a te  s e c u r i t y ,  f o r  t h e  p r o p e r t y .  A d d i t i o n a l l y ,  t h e  c l a i m a n t  o r  s t a t e  c a n  r e q u e s t  d i s p o s i t i o n  o f  t h e  p r o p e r t y  b e f o r e  t h e  d e c i s i o n .o n  f o r f e i t u r e .  T h is  may o c c u r ,  f o r  e x a m p le , when t h e  p r o p e r t y , i s  p e r i s h a b l e  o r  when i t s  v a l u e  may o t h e r w is e  d e c r e a s e  d u r in g  t h e  p r o c e e d i n g s . T h e p r o ­c e e d s  o f '  t h e  s a l e  a r e  t h e n  t r e a t e d  a s  t h e  p r o p e r t y  w h ic h  i s  s u b j e c t  t o  f o r f e i t u r e . 1
S e c .  0 9 . 5 0 . 4 7 0 .  FORFEITURE AND R EM ISSIO N
S u b j e c t  o n ly  to  t h e  r i g h t  o f  an  in n o c e n t  p a r t y  to  p r o t e c t  h i s  i n t e r e s t  i n  t h e  p r o p e r t y ,  t h i s  s e c t i o n  m akes f o r f e i ­t u r e  m a n d a to ry  o n ce  . i t  i s  e s t a b l i s h e d  t h a t  th e  p r o p e r t y  i s  s u b j e c t  to  f o r f e i t u r e ,  ■ r e g a r d l e s s  o f  t h e  p r o c e e d in g  i n  w h ic h  f o r f e i t u r e  i s  s o u g h t .  T he c o u r t  d o e s n o t  r e t a i n  • d i s c r e t i o n  on t h e  i s s u e  o f  f o r f e i t u r e  o n c e  i t  i s  shown t h a t  t h e  p r o p e r t y  i s  s u b j e c t  to  f o r f e i t u r e .
T he i n t r o d u c t o r y  c l a u s e  o f  AS 0 9 . 5 0 . 4 7 0 ( a )  r e f e r s  to  " t h e  la w  a u t h o r i z i n g  f o r f e i t u r e . "  To r e s o l v e  an y p o s s i b l e  am­b i g u i t y  on t h i s  p o i n t ,  t h e  la w  a u t h o r i z i n g  t h e  f o r f e i t u r e
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o f  p r o p e r t y  o b t a in e d  i n  v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 1 0  i s  AS 1 1 . 5 9 . 0 9 0 .  O th e r  la w s , b e s i d e s  AS 1 1 . 5 9 . 0 9 0 ,  a u t h o r iz e  th e  f o r f e i t u r e  o f  p r o p e r t y ,  an d  o n ce  i t  i s  shown t h a t  th e  p r o p e r t y  was s u b j e c t  t o  f o r f e i t u r e  u n d e r  t h o s e  la w s , t h a t  p r o p e r t y  m u st a l s o  b e  f o r f e i t e d  t o  t h e  s t a t e  u n d e r  AS 0 9 . 5 0 .  F o r  e x a m p le , AS 1 7 . 3 0 . 1 1 0 ,  a s  r e p e a le d  and r e ­e n a c t e d  b y  s e c .  9 o f  t h i s  b i l l ,  a u t h o r i z e s  t h e  f o r f e i t u r eo f  p r o p e r t y  u s e d  i n  v i o l a t i o n  o f  t h e  la w s i n v o l v i n g  c o n -
»t r o l l e d  s u b s t a n c e s .  O n ce i t  i s  shown t h a t  t h e  p r o p e r t y  m et t h e  r e q u ir e m e n t s  o f  f o r f e i t u r e  s p e c i f i e d  i n  AS 1 7 . 3 0 . 1 1 0 ,  t h a t  p r o p e r t y  m u st b e  f o r f e i t e d  to  th e  s t a t e  i n  a c c o r d a n c e  w it h  t h e  p r o c e d u r e s i s p e c i f i e d  i n  t h i s  c h a p ­t e r .

The r i g h t  o f  an  in n o c e n t  p e r s o n  to  o b t a i n  t h e  r e t u r n  o f  h i s  i n t e r e s t  i n  p r o p e r t y  i s  so m e tim e s  r e f e r r e d  t o  a  " r e ­m i s s i o n ."  R e m is s io n  i s  a fo r m  o f  " p a r d o n "  o f  t h e  f o r ­f e i t e d  p r o p e r t y .  The L a u r a , 114 U . S .  41 1 ( 1 8 8 5 ) .  U n d er AS 0 9 . 5 0 . 4 7 0 ( a ) (1) —  ( 3 ) ,  a  t o t a l l y  in n o c e n t  p e r s o n  w it h  a n  i n t e r e s t  i n  p r o p e r t y  s u b j e c t  t o  f o r f e i t u r e  may p r o t e c t  h i s  o r  h e r  i n t e r e s t  i n  t h e  p r o p e r t y .  I n  a l l o w i n g  an  in n o ­c e n t  p e r s o n  to  p r o t e c t  h i s  o r  h e r  i n t e r e s t ,  t h i s  s e c t i o n  r e c o g n i z e s  t h a t  t h e  f a i l u r e  to  p r o v id e  s u c h  an o p p o r t u n it y  w o u ld  v i o l a t e  th e  A l a s k a  C o n s t i t u t i o n .  S t a t e  v .  R i c e . 626 P . 2d 104,  111-15 ( A la s k a  1 9 81 ) .  A ssu m in g  t h a t  t h e  c l a i m ­a n t  c a n  s a t i s f y  t h e  r e q u ir e m e n t s  o f  p a r a g r a p h s  ( a ) ( 1 )  —( 3 ) ,  t h e  c o u r t  i s  p r o v id e d  w it h  s e v e r a l  o p t io n s  i n



AS 0 9 . 5 0 . 4 7 0 ( b )  f o r  p r o t e c t i n g  th e  c l a i m a n t 's  i n t e r e s t  d e p e n d in g  on  t h e  e x t e n t  o f  t h a t  i n t e r e s t .
F e d e r a l  s t a t u t o r y  an d  c a s e  la w  h a s  e s t a b l i s h e d  t h a t  o n ly  p a r t i e s  who a r e  i g n o r a n t  o f  t h e  i l l e g a l  u s e  o r  in t e n d e d  u s e  o f  p r o p e r t y  s o u g h t  t o  b e  f o r f e i t e d ,  and who a r e  n o n -  n e g l i g e n t  i n  le n d i n g  o r  l e a s i n g  t h e i r  p r o p e r t y , c a n  q u a l i ­f y  a s  c l a im a n t s  e n t i t l e d  to  " r e m i s s i o n "  o r  " r e m i t t a n c e ."  S e e , e . g . , 18 U . S . C .  s e c .  3 6 1 7 ( b ) ,  w h ic h  c o d i f i e s  c a s e  law  fr o m  t h e  p r o h i b i t i o n  e r a .  T h e b u r d e n  i s  p l a c e d  upon t h e  c l a i m a n t  to  p r o v e  b y  a p r e p o n d e r a n c e  o f . t h e  e v id e n c e  t h a t  h e  o r  s h e  d e s e r v e s  r e l i e f  .u n d e r  t-he r e m is s io n  s t a n d a r d s .  S e e , e . g .  , W ils o n  M o to r CTo. v .  U n it e d  S t a t e s , 96 F . 2 d  2 9 ,  30 ( 9 t h  C i r .  1938) ;  U n it e d  S t a t e s  v .  C . I . T .  C o r n . , 93 F . 2 d  4 6 9 ,  470 (2d C i r .  19 37 ) ;  U n it e d  S t a t e s  v .  One 1933 F o r d  V -8  C o a c h , 14 F .S u p p . 243 ( E . D .  1 1 1 . 1936) .

T h e c l a i m a n t  m u st e s t a b l i s h  u n d e r  AS 0 9 . 5 0 . 4 7 0 ( a ) ( 1 )  t h a t  h e  o r  s h e  h a d  a  g o o d  f a i t h  p r o p e r t y  i n t e r e s t  . i n  th e  i t e m  a t  t h e  t im e  o f  t h e  i l l e g a l  u s e .  F l o r i d a  D e a le r s  and Grow ­e r s  B an k v .  U n it e d  S t a t e s , 279 F . 2 d  673 ( 5 t h  C i r .  1960) ;  U n it e d  S t a t e s  v .  One 1936 M o d e l F o rd  C o a c h , 58 F . S u p p .  802 (M .D . G a . 1 9 4 4 ) .  A d d i t i o n a l l y ,  AS 0 9 . 5 0 . 4 7 0 ( a ) ( 2 )  an d  (3) r e q u i r e  t h e  c l a i m a n t  to  e s t a b l i s h  t h a t  he was ig n o r a n t  o f  th e  i l l e g a l  u s e  o r  in t e n d e d  u s e  an d  w as n o t  n e g l i g e n t  i n  l e n d in g  o r  l e a s i n g  th e  p r o p e r t y .  T h is  p r o v i s i o n  i s  b a s e d  on 18 U . S . C .  s e c .  3 6 1 7 ( b ) ( 2 ) .  S e e  One 1941 F o r d  1/2 Ton
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P ic k u p  T r a c k  v .  U n it e d  S t a t e s , 140 F . 2 d  255 ( 6 t h  C i r .  1944);  F e d e r a l  C r e d i t  C o . v .  U n it e d  S t a t e s , 109 F . 2 d  121 ( 5 t h  C i r .  1 9 4 0 ) .  Com pare C a l e r o - T o l e d o  v .  P e a r s o n  Y a c h t  L e a s in g ; C o . , 416 U . S .  663 ( 1 9 7 4 ) .
S e c .  0 9 . 5 0 . 4 8 0 .  STATE D ISP O SA L  OF FORFEITED PROPERTY
O n ce t h e  p r o p e r t y  i s  f o r f e i t e d ,  t h e  c o m m is s io n e r  o f  a d m in ­i s t r a t i o n  i s •r e s p o n s i b l e  f o r  d e t e r m in in g  t h e  e v e n t u a l  d i s ­p o s i t i o n  o f  t h e  p r o p e r t y .  V a r io u s  o p t io n s  a r e  l i s t e d  i n  t h i s  s e c t i o n .

i fS e c t i o n s  4 - 1 2 .  M ISCELLANEOUS SECTIO N S
T he r e m a in in g  s e c t i o n s  o f  t h e  b i l l  m ake s e v e r a l  m i s c e l l a ­n e o u s  c o m p le m e n ta ry  am endm ents to  e x i s t i n g  la w s .
S e c t i o n  4 . T h is  s e c t i o n  am ends t h e  e x i s t i n g  e x t o r t i o n  s t a t u t e  t o  s p e c i f i c a l l y  p r o v id e  t h a t  e x t o r t i o n  i s  co m m it­t e d  when t h e  d e fe n d a n t  m akes one o f  t h e  t h r e a t s  d e s c r ib e d  i n  AS 1 1 . 4 1 . 5 2 0 ( a ) ( 1 )  —  (7) t o  a s s i s t  i n  t h e  c o l l e c t i o n  o f  a d e u t .  T h is  p r o v i s i o n  w i l l  i n s u r e  c o v e r a g e  o f  c o n d u c t  com m only a s s o c i a t e d  w it h  l o a n  s h a r k in g  u n d e r  t h i s  l e  g i s -  l a t i o n .
S e c t i o n s  5 , 6 , 9 , an d  1 0 . T h e s e  s e c t i o n s  make s e v e r a l  c o n fo r m in g  am endm ents t o  i n s u r e  t h a t  g a m b lin g , c o n t r o l l e d
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s u b s t a n c e s , an d  i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  a r e  s u b ­j e c t  t o  t h e  f o r f e i t u r e  p r o c e e d in g s  s p e c i f i e d  i n  AS 0 9 . 5 0 .
S e c t i o n  7 . T h is  amendment i n s u r e s  t h a t  a l l  u n c l a s s i f i e d  f e l o n i e s ,  i n c l u d i n g  I l l e g a l  C o n t r o l  o f  an E n t e r p r i s e  i n  t h e  F i r s t  D e g r e e , a r e  s u b j e c t  to  th e  f i n e  a u t h o r i z e d  b y  t h i s  s e c t i o n .
S e c t i o n  8 . T h is  am endm ent i s  n e c e s s a r y  to  a u t h o r i z e  ate rm  o f  im p r is o n m e n t f o r  a v i o l a t i o n  o f  AS 1 1 . 5 9 . 0 4 0 .
S e c t i o n  1 1 . R E P E A LS. T h is  s e c t i o n  r e p e a l s  s e v e r a l  s t a t ­u t e s  p e r t a i n i n g  to  p r o c e d u r e s  a p p l i c a b l e  i n  d ru g  f o r f e i ­t u r e  c a s e s  w h ic h  a r e . u n n e c e s s a r y  w it h  th e  e n a c t m e n t , i n  s e c .  3 o f  t h e  b i l l ,  o f  t h e  new a r t i c l e  i n  AS 0 9 . N o te  t h a t  e x i s t i n g  AS 1 7 . 3 0 . 1 2 6 ,  w h ic h  p e r t a i n s  to  t h e  summary f o r f e i t u r e  o f  c e r t a i n  . c o n t r o l l e d  s u b s t a n c e s , i s  n o t  r e ­p e a l e d .
S e c t i o n  1 2 . E F F E C T IV E  DATE. T h is  s e c t i o n  s p e c i f i e s  aJ a n u a r y  1 , 1986,  e f f e c t i v e  d a t e .
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.  f/
APPENDIX A

S t a t e s  t h a t  ha\Te a d o p te d  l e g i s l a t i o n  s i m i l a r  to  t h e  f e d e r  a l  R a c k e t e e r i n g  I n f l u e n c e d  an d  C o r r u p t  O r g a n i z a t i o n s  t i  t i e :
1 . A r i z . R e v . S t a t .  A n n . § 13—2312 ( 1 9 7 8 ) .2 .  C a l .  P e n a l  Code § 186 (W est S u p p . 19 83 ) .3 .  C o l o .  R e v . S t a t . :  §• 1-3-17-101 ( 1 9 8 1 ) .4 .  1982 C o n n . P u b . A c t s .  3 4 3 .5 .  F l a .  S t a t .  A n n . § 8 9 5 . 0 1  (W est S u p p . 1 9 8 2 ) .6 .  G a . C o d e A n n . § 16-14-* 1 [(Su p. 1982) .7 .  H a w a ii R e v . S t a t . § 842-1 ( 1 9 7 6 ) .8 .  Id a h o  C o d e § 18-7801 ( S u p p . 1 9 82 ) .9'. T h e I l l i n o i s  N a r c o t i c s  P r o f i t  F o r f e i t u r e  A c tH .R . 2450 ( 1 9 8 2 ) .10 .  I n d .  C o d e A n n . t § 3 4 -4 5 -6 -1  (B u rn s S u p . 1 9 8 2 ) .11.  N e v a d a  R e v . S t a t . , c h a p t e r  207 ( 1 9 8 3 ) .12.  N . J .  S t a t .  A n n . § 2 C: 41  (W est 1 9 82 ) .1 3 .  N .M . S t a t .  A n n . § 3 0 -4 2 -1  ( S u p p . 1 9 78 ) .1 4 .  N . D .  C e n t .  Code § 1 2 . 1 - 1 0 6 . 1  ( C .C u p p . 1 9 8 3 ) .15.  O r . R e v . S t a t .  § ' 6 6 - 7 1 5  ( 1 9 8 1 ) .16.  18 P a . C o n s . S t a t .  § 911 ( 1 9 7 8 ) .17.  R . I .  G e n . Laws § 7 - 1 5 - 1  ( S u p p . 1982) .18.  U ta h  Code A n n . § 7 6 . 1 0 - 1 6 0 1  ( S u p p . 1 9 81 ) .19.  W i s .  S t a t .  A n n . § 9 4 6 . 8 0  ( S u p p . 1982) .
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SECTIONAL ANALYSIS TO THE 1985 ACT
RELATING  TO I L LE G A L L Y  CONTROLLED ENTERPRISES

I n t r o d u c t i o n . I n  1970 , Concrress p a s s e d  t h e  R a c k e t e e r  
I n f l u e n c e d  and C o r r u p t  O r g a n i z a t i o n s  (RICO) t i t l e  o f  t h e
O r g a n i z e d  Cr ime C o n t r o l  A c t  c f  1970 . The f e d e r a l  l a w ,  and
t h i s  b i l l  a f t e r  w h i c h  i t  it? m o d e l l e d ,  i s  b a s e d  on the
p r e m is e  t h a t  a p a t t e r n  o f  s o p h i s t i c a t e d  and a t  t im e s  c o n s ­
p i r a t o r i a l  c r im e  engaged  i n  b y  a s i n g l e  p e r s o n ,  o r  an 
o r g a n i z e d  group  o f  p e r s o n s ,  p o se r  a much g r e a t e r  dan ge r  t o  
s o c i e t y  than  i n d i v i d u a l  u n r e l a t e d  c r i m i n a l  a c t s .  Concerned  
t h a t  r e p e a t e d  and somet imes  h i g h l y  s o p h i s t i c a t e d  c r im e  was 
b e i n g  used  t o  f i n a n c e  t h e  i n f i l t r a t i o n  and t a k e o v e r  o f
l e g i t i m a t e  b u s i n e s s e s ,  and t h a t  c r im e  i t s e l f  had e f f e c t i v e l y  
become a b u s i n e s s ,  Cong ress  e n a c t e d  nev: s t a t u t e s  t o  h e l p  
r e s p o n d  t o  t h e s e  s e r i o u s  p r o b l e m s .  The f e d e r a l  l e g i s l a t i o n ,  
h o w e v e r ,  o n l y  a p p l i e s  t o  c o n d u c t  w h i c h  a f f e c t s  i n t e r s t a t e  
commerce. T h i s  p r o p o s e d  l e g i s l a t i o n  c o v e r s  s i t u a t i o n s  where  
a t  l e a s t  one c r im e  i s  c o m m i t t ed  i n  A l a s k a  and i s  a l s o  
a p p l i c a b l e  t o  s o l e l y  i n - s t a t e  e n t e r p r i s e s .

S e c t i o n  1 . D e c l a r a t i o n  o f  Purpose

T h i s  s e c t i o n  makes i t  c l e a r  t h a t  t h e  o v e r a l l  pu rpo se  o f  t h e  
b i l l  i s  t o  p r o v i d e  s p e c i f i c  s t a t u t o r y  p r o v i s i o n s  t o  combat 
t h e  a c q u i s i t i o n ,  e s t a b l i s h m e n t  o r  o p e r a t i o n  o f  b u s i n e s s e s  
t h r o u g h  a p a t t e r n  o f  c r i m i n a l  a c t i v i t y .

S e c t i o n  2 . I l l e o a l l y  C o n t r o l l e d  E n t e r p r i s e s

S e c .  11 . 59 . 010 . UNLAWFUL A C T S . T h r e e  t y p e s  o f  p r o h i b i t e d  
c o n d u c t  form th e  b a s i s  f o r  b o th  t h e  c r i m i n a l  p e n a l t i e s  and 
c i v i l  r e m e d ie s  t h a t  a r e  a u t h o r i z e d  i n  t h i s  l e g i s l a t i o n .  
Th e y  a r e :

(1) t a k i n g  o v e r  an e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g ;

(2 ) r u n n in g  an e n t e r p r i s e  th ro u gh  r a c k e t e e r i n g ;  and

(3 ) u s i n g  income from r a c k e t e e r i n g  t o  t a k e  o v e r  o r  run 
an e n t e r p r i s e .

Each  o f  t h e s e  t h r e e  t y p e s  o f  p r o h i b i t e d  co n d u c t  r e q u i r e  t h a t  
" r a c k e t e e r i n g ” be i n v o l v e d .  T h i s  means t h a t  a t  l e a s t  two 
c r im e s  be co m m i t ted  as a p a r t  o f  a p a t t e r n  o f  i l l e g a l  
a c t i v i t y ,  and n o t  s i m p l y  two i s o l a t e d  u n r e l a t e d  a c t s .  Each 
a l s o  r e q u i r e s  t h a t  an " e n t e r p r i s e "  be i n v o l v e d .  The t e rm  
e n t e r p r i s e  i s  d e f i n e d  i n  t h e  b i l l  t o  i n c l u d e  any  
" i n d i v i d u a l ,  p a r t n e r s h i p ,  c o r p o r a t i o n ,  a s s o c i a t i o n ,  o r  o t h e r  
l e g a l  e n t i t y ,  and any  u n io n  o r  group  o f  p e r s o n s  a s s o c i a t e d  
i n  f a c t  a l t h o u g h  n o t  a l e g a l  e n t i t y . "

Paragraph (1) is aimed primarily at the use of crime to take
over a legitimate business, although it is broad enough to



no r e q u i r e m e n t  t h a t  t h e  i n v e s t m e n t  i n  t h e  e n t e r p r i s e  be  p e r  
se i l l e g a l ;  r a t h e r ,  t h e  i n v e s t m e n t  becomes i l l e g a l  s i n c e  i t  
was made p o s s i b l e  b y  u s i n g  t h e  f r u i t s  o f  r a c k e t e e r i n g .  
P a ra g raph  (3 ) a l s o  p r o h i b i t s  u s i n g  t h e  " p r o c e e d s "  o f  
p r o p e r t y  d e r i v e d  from r a c k e t e e r i n g .  T h i s  l a n g u a g e  i s  
i n t e n d e d  t o  p e r m i t  t r a c i n g  o f  a s s e t s  d e r i v e d  from 
r a c k e t e e r i n g  i n  o r d e r  t o  p r o v e  t h a t  such a s s e t s  w e r e ,  i n  
e f f e c t ,  u sed  t o  t a k e  o v e r  a l e g i t i m a t e  b u s i n e s s .  Thus 
i l l e g a l  p r o f i t s  do n o t  l a t e r  become l e g a l  m e r e l y  b ecau se  
t h e y  ha ve  be en  l a u n d e r e d ,  o r  augm en ted ,  b y  an i n t e r v e n i n g  
l e g a l  i n v e s t m e n t .

S e c .  1 1 . 59 . 020 . D E F I N I T I O N  OF "R A C K E T E E R IN G " . I n  o r d e r  t o  
e s t a b l i s h  r a c k e t e e r i n g ,  i t  must  be  shown t h a t  t h e  d e f e n d a n t  
engaged  i n  " a  p a t t e r n  o f  i l l e g a l  a c t i v i t y  t h a t  i n v o l v e s  two 
o r  more i n s t a n c e s  o f  i l l e g a l  a c t i v i t y . "  U n l i k e  f e d e r a l  l a w ,  
t h i s  l e g i s l a t i o n  s p e c i f i c a l l y  d e f i n e s  t h e  t e rm  " p a t t e r n "  i n  
s u b s e c t i o n  ( c ) . The d e f i n i t i o n  i s  b a sed  on a d e f i n i t i o n  o f  
" p a t t e r n "  a p p e a r i n g  i n  s e v e r a l  s t a t e  s t a t u t e s  and c o u r t  
c a s e s .

The c r im e s  t h a t  a r e  s u f f i c i e n t  t o  c o n s t i t u t e  i l l e g a l  
a c t i v i t y  f o r  p u r p o s e s  o f  t h e  d e f i n i t i o n  a r e  d e s c r i b e d  i n  
s u b s e c t i o n  (b) . T h e y  a r e  a l l  c l a s s i f i e d  as f e l o n i e s .  I n  
t h i s  r e g a r d  t h i s  l e g i s l a t i o n  d i f f e r s  from f e d e r a l  l a w  w h ic h  
a l l o w s  p r o s e c u t i o n  b a sed  on u n d e r l y i n g  c r im e s  t h a t  a re  
m isdem eanors .  I n  v i e w  o f  t h e  s u b s t a n t i a l  p e n a l t i e s  t h a t  
w i l l  a r i s e  f rom  a v i o l a t i o n  o f  t h i s  l e g i s l a t i o n ,  i t  seems 
a p p r o p r i a t e  t o  r e q u i r e  t h a t  t h e  u n d e r l y i n g  i l l e g a l  a c t i v i t y  
be s e r i o u s  enough t o  be  c l a s s i f i e d  b y  t h e  l e g i s l a t u r e  as 
f e l o n i e s .  The f e l o n i e s  t h a t  a r e  l i s t e d  ha ve  been  chosen  
e i t h e r  on t h e  b a s i s  t h a t  t h e y  p o se  a d a n g e r  t o  p e r s o n a l  
p h y s i c a l  s e c u r i t y ,  a r e  c r im e s  t h a t  may be  u sed  i n  an e f f o r t  
t o  o b t a i n  c o n t r o l  o v e r  an e n t e r p r i s e ,  o r  a r e  c r im e s  t h a t  a re  
t y p i c a l l y  c o m m i t t e d  b y  an e n t e r p r i s e  t h a t  i s  i n  t h e  b u s i n e s s  
o f  c r im e .

Sec .  11 . 59 . 030 . PROOF OF RA CK ETEER ING . T h i s  s e c t i o n  
a d d r e s s e s  s e v e r a l  i s s u e s  p e r t a i n i n g  t o  t h e  t y p e  o f  e v i d e n c e  
t h a t  can  be u sed  t o  e s t a b l i s h  t h e  e l e m e n t  o f  r a c k e t e e r i n g .

S e c s .  11 . 59.040  and 11 . 5 9 . 050 . I L L E G A L  CONTROL OF AN 
ENTERPRISE  IN  THE F IR S T  AND SECOND DEGREE. S e c t i o n s
11 . 59.040 and 11 . 59.050  d e f i n e  t h e  o n l y  two  c r im es  c r e a t e d  
b y  t h i s  l e g i s l a t i o n .  The f i r s t  d e g r e e  c r im e  i s  an u n c l a s ­
s i f i e d  f e l o n y  p u n i s h a b l e  b y  p r e s u m p t i v e  s e n t e n c i n g  and a 
maximum s e n t e n c e  o f  30 y e a r s .  A d d i t i o n a l l y ,  t h e  d e f e n d a n t  
w i l l  be  s u b j e c t  t o  a maximum $75,000  f i n e  i f  t h e  d e f e n d a n t  
i s  a n a t u r a l  p e r s o n ,  o r  a h i g h e r  f i n e  i f  an o r g a n i z a t i o n  i s  
c h a r g e d .  The second  d e g r e e  cr im e  i s  a c l a s s  A  f e l o n y  
p u n i s h a b l e  b y  up t o  20 y e a r s  im p r i s o n m e n t ,  as w e l l  as 
s u b s t a n t i a l  f i n e s .
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Sec .  11 . 59 . 100 . I N J U N C T IV E  R E L I E F . T h i s  s e c t i o n  p r o v i d e s  a 
mechanism t o  i n s u r e  t h a t  e q u i t a b l e  r e l i e f  can be  o b t a i n e d  t o  
m in im i z e  t h e  harm ca u sed  b y  r a c k e t e e r i n g  as w e l l  as  t o  
p r e s e r v e  t h e  a s s e t s  o f  t h e  d e f e n d a n t  f o r  f u t u r e  r e c o v e r y  i n  
b o th  c i v i l  and c r i m i n a l  p r o c e e d i n g s .

S e c .  11 . 59 . 110 . C I V I L  I N V E S T I G A T I V E  DEMAND. T h i s  s e c t i o n ,  
w h ic h  i s  b a s e d  on f e d e r a l  l a w ,  p r o v i d e s  t h e  s t a t e  w i t h  th e  
n e c e s s a r y  mechanism t o  i n s u r e  t h a t  i n v e s t i g a t i o n s  can be 
c o m p le t e d  s u c c e s s f u l l y .  The p r o v i s i o n s  a r e  l a r g e l y  s e l f  
e x p l a n a t o r y ,  and c o n s i d e r i n g  t h a t  no a p p e l l a t e  c a s e s  have  
a r i s e n  unde r  t h e  s i m i l a r  f e d e r a l  s t a t u t e  i n  t h e  f o u r t e e n  
y e a r s  s i n c e  e n a c tm e n t ,  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  w i l l  
a p p a r e n t l y  p r e s e n t  no p ro b le m s  i n  a d m i n i s t r a t i o n .

S e c t i o n  3 . F o r f e i t u r e s

T h i s  s e c t i o n  o f  t h e  b i l l  has two r e l a t e d  p u r p o s e s .  F i r s t ,  
i t  s p e c i f i e s  t h e  p r o c e d u r e s  a p p l i c a b l e  t o  t h e  f o r f e i t u r e  o f  
p r o p e r t y  a u t h o r i z e d  i n  p r o p o s e d  AS 11 . 5 9 . 090 . S e c o n d l y ,  i t  
e f f e c t i v e l y  c o n s o l i d a t e s  many s t a t e  f o r f e i t u r e  p r o c e d u r e s  in  
a s i n g l e  new a r t i c l e  added t o  T i t l e  9 ( C i v i l  P r o c e d u r e ) . 
The c o n s o l i d a t i o n  o f  s t a t e  f o r f e i t u r e  p r o c e d u r e s
a c c o m p l i s h e d  b y  t h i s  l e g i s l a t i o n  w i l l  m i n i m i z e  th e  
p o s s i b i l i t y  o f  u n i n t e n d e d  i n c o n s i s t e n c i e s  i n  c o v e r a g e .

S e c t i o n s  4 -7

These  s e c t i o n s  make s e v e r a l  c o n fo r m in g  amendments t o  i n s u r e  
t h a t  g a m b l in g  p a r a p h e r n a l i a  and r e c o r d s ,  c o n t r o l l e d
s u b s t a n c e s ,  and i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  a r e  s u b j e c t  
t o  t h e  f o r f e i t u r e  p r o c e d u r e s  s p e c i f i e d  i n  s e c t i o n  3 o f  t h e  
b i l l .

S e c t i o n  8

T h i s  s e c t i o n  amends t h e  e x i s t i n g  e x t o r t i o n  s t a t u t e  t o
s p e c i f i c a l l y  p r o v i d e  t h a t  e x t o r t i o n  i s  c o m m i t t e d  when th e  
d e f e n d a n t  makes t h r e a t s  t o  a s s i s t  i n  t h e  c o l l e c t i o n  o f  a 
d e b t .  T h i s  p r o v i s i o n  w i l l  i n s u r e  c o v e r a g e  u n de r  t h i s
l e g i s l a t i o n  o f  c o n d u c t  commonly a s s o c i a t e d  w i t h  l o a n  
s h a r k in g .

S e c t i o n  9

T h i s  t e c h n i c a l  amendment i n s u r e s  t h a t  a l l  u n c l a s s i f i e d  
f e l o n i e s ,  i n c l u d i n g  I l l e g a l  C o n t r o l  o f  an E n t e r p r i s e  i n  t h e  
F i r s t  D eg ree ,  a r e  s u b j e c t  t o  t h e  f i n e  a u t h o r i z e d  b y  t h i s  
s e c t i o n .

S e c t i o n  10

T h i s  t e c h n i c a l  amendment i s  n e c e s s a r y  t o  a u t h o r i z e  a te rm  o f  
im pr isonm en t  f o r  a v i o l a t i o n  o f  p r o p o s e d  AS 11 . 5 9 . 040 .
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S ECT IO NAL  A N A L Y S IS  TO THE 1985 ACT 
RELAT ING  TO I L L E G A L L Y  CONTROLLED ENTERPRISES

I n t r o d u c t i o n . I n  1970 , C ong res s  p a s ~ e d  t h e  R a c k e t e e r  
I n f l u e n c e d  and C o r r u p t  O r g a n i z a t i o n s  (RICO) t i t l e  o f  t h e  
O r g a n i z e d  C r im e  C o n t r o l  A c t  o f  1970 . The f e d e r a l  l a w ,  and 
t h i s  b i l l  a f t e r  w h i c h  i t  i s  m o d e l l e d ,  i s  b a s e d  on the  
p r e m is e  t h a t  a p a t t e r n  o f  s o p h i s t i c a t e d  and  a t  t im e s  c o n s ­
p i r a t o r i a l  c r im e  en gaged  i n  by  a s i n g l e  p e r s o n ,  o r  an 
o r g a n i z e d  g roup  o f  p e r s o n s ,  poses  a much g r e a t e r  danger  t o  
s o c i e t y  t h a n  i n d i v i d u a l  u n r e l a t e d  c r i m i n a l  a c t s .  Concerned  
t h a t  r e p e a t e d  and som et im es  h i g h l y  s o p h i s t i c a t e d  c r im e  was 
b e in g  u sed  t o  f i n a n c e  t h e  i n f i l t r a t i o n  and t a k e o v e r  o f  
l e g i t i m a t e  b u s i n e s s e s ,  and t h a t  c r im e  i t s e l f  had e f f e c t i v e l y  
become a b u s i n e s s ,  C on g re s s  e n a c t e d  new s t a t u t e s  t o  h e l p  
r e sp o n d  t o  t h e s e  s e r i o u s  p ro b l e m s .  The  f e d e r a l  l e g i s l a t i o n ,  
h o w e v e r ,  o n l y  a p p l i e s  t o  c o n d u c t  w h i c h  a f f e c t s  i n t e r s t a t e  
commerce. T h i s  p r o p o s e d  l e g i s l a t i o n  c o v e r s  s i t u a t i o n s  where 
a t  l e a s t  one c r im e  i s  com m i t ted  i n  A l a s k a  and. i s  a l s o  
a p p l i c a b l e  t o  s o l e l y  i n - s t a t e  e n t e r p r i s e s .

S e c t i o n  1 . D e c l a r a t i o n  o f  Pu rpose

T h i s  s e c t i o n  makes i t  c l e a r  t h a t  t h e  o v e r a l l  pu rp o se  o f  t h e  
b i l l  i s  t o  p r o v i d e  s p e c i f i c  s t a t u t o r y  p r o v i s i o n s  t o  combat  
th e  a c q u i s i t i o n ,  e s t a b l i s h m e n t  o r  o p e r a t i o n  o f  b u s i n e s s e s  
th ro u g h  a p a t t e r n  o f  c r i m i n a l  a c t i v i t y .

S e c t i o n  2 . I l l e g a l l y  C o n t r o l l e d  E n t e r p r i s e s

Sec .  11 . 59 . 010 . UNLAWFUL A C T S . T h r e e  t y p e s  o f  p r o h i b i t e d  
co n d u c t  form th e  b a s i s  f o r  b o th  t h e  c r i m i n a l  p e n a l t i e s  and 
c i v i l  r e m e d i e s  t h a t  a r e  a u t h o r i z e d  i n  t h i s  l e g i s l a t i o n .  
They  a r e :

(1) t a k i n g  o v e r  an e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g ;

(2 ) r u n n in g  an e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g ;  and

(3 ) u s i n g  income from r a c k e t e e r i n g  t o  t a k e  o v e r  o r  run 
an e n t e r p r i s e .

Each o f  t h e s e  t h r e e  t y p e s  o f  p r o h i b i t e d  c o n d u c t  r e q u i r e  t h a t  
" r a c k e t e e r i n g 11 be i n v o l v e d .  T h i s  means t h a t  a t  l e a s t  two 
c r im es  b e  c o m m i t t e d  as a p a r t  o f  a p a t t e r n  o f  i l l e g a l  
a c t i v i t y ,  and n o t  s i m p l y  two  i s o l a t e d  u n r e l a t e d  a c t s .  Each 
a l s o  r e q u i r e s  t h a t  an " e n t e r p r i s e "  be  i n v o l v e d .  The te rm  
e n t e r p r i s e  i s  d e f i n e d  i n  t h e  b i l l  t o  i n c l u d e  any 
" i n d i v i d u a l ,  p a r t n e r s h i p ,  c o r p o r a t i o n ,  a s s o c i a t i o n ,  o r  o t h e r  
l e g a l  e n t i t y ,  and a n y  u n io n  o r  group  o f  p e r s o n s  a s s o c i a t e d  
i n  f a c t  a l t h o u g h  n o t  a l e g a l  e n t i t y . "

Paragraph (1) is aimed primarily at the use of crime to take
over a legitimate business, although it is broad enough to



c o v e r  an a t t e m p t  b y  one c r im e  o r g a n i z a t i o n  t o  t a k e  o v e r  
a n o t h e r  c r im e  o r g a n i z a t i o n .  P a ra g ra p h  ( 1) w o u ld  c o v e r ,  f o r  
e x a m p le ,  a p e r s o n  who a s s a u l t s  t h e  ow ner  o f  a b u s i n e s s  and 
s e t s  f i r e  t o  t h e  o w n e r ' s  p r o p e r t y  w i t h  t h e  i n t e n t  o f  
" p e r s u a d i n g "  t h e  owner  t o  s e l l  t h e  b u s i n e s s  o r  t o  g i v e  up 
some s h a re  i n  i t .  A l t e r n a t i v e l y ,  t h i s  p a r a g ra p h  w i l l  a l s o  
a p p l y  w here  s e v e r a l  p e r s o n s  j o i n  i n  an e f f o r t  t o  a c q u i r e  an 
i n t e r e s t  i n  a l e g i t i m a t e  b u s i n e s s  t h r o u g h  r a c k e t e e r i n g .  One 
d e f e n d a n t  may b r i b e  a m u n i c i p a l  i n s p e c t o r  t o  d en y  a needed  
p e r m i t  t o  t h e  b u s i n e s s  w n i l e  t h e  o t h e r  commits  a f e l o n y  
a s s a u l t  on t h e  owner  w i t h  t h e  i n t e n t  o f  p e r s u a d i n g  t h e  owner 
t o  s e l l  an i n t e r e s t  i n  t h e  b u s i n e s s .  T o g e t h e r ,  b o th  
d e f e n d a n t s  can  be c o n v i c t e d  s i n c e  e a ch  d e f e n d a n t  can be 
c h a rg e d  w i t h  t h e  a c t s  o f  t h e  o t h e r  u n d e r  t h e  g e n e r a l
p r i n c i p a l s  o f  c r i m i n a l  l i a b i l i t y  s p e c i f i e d  i n  AS 11 . 16 , and 
b o th  h a v e  t h e r e f o r e  engaged  i n  c o n d u c t  p r o h i b i t e d  by 
p a ra g ra p h  (1 ) .

P a ra g raph  (2 ) i s  a im ed  a t  t h e  p e r s o n  who p a r t i c i p a t e s  i n  o r  
c o n d u c t s  t h e  a f f a i r s  o f  an e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g .  
T h e r e  i s  no r e q u i r e m e n t  i n  t h e  d e f i n i t i o n  o f  e n t e r p r i s e  t h a t  
t h e  e n t e r p r i s e  c o n s t i t u t e  a l e g a l  e n t i t y .  C o n s e q u e n t l y ,  
t h i s  p a r a g ra p h  w o u ld  a p p l y  t o  an e n t e r p r i s e  t h a t  has been  
e s t a b l i s h e d  s o l e l y  t o  f u r t h e r  i l l e g a l  p u r p o s e s .  One exam p le  
o f  t h e  t y p e  o f  c o n d u c t  c o v e r e d  b y  p a r a g ra p h  (2) i s
summarized  i n  a r e c e n t  o p i n i o n  b y  t h e  U n i t e d  S t a t e s  Supreme 
C o u r t :

B r i e f l y ,  t h e  e v i d e n c e  showed t h a t  a g roup  o f
i n d i v i d u a l s  a s s o c i a t e d  f o r  t h e  p u r p o s e s  o f  c o m m i t t i n g  
a r s o n  w i t h  t h e  i n t e n t  t o  d e f r a u d  i n s u r a n c e  co m p a n ie s .  
T h i s  a s s o c i a t i o n  i n  f a c t  e n t e r p r i s e ,  composed o f  an 
i n s u r a n c e  a d j u s t e r ,  homeowner,  p r o m o te r s ,  i n v e s t o r s ,
and a r s o n i s t s ,  o p e r a t e d  t o  d e s t r o y  p r o p e r t i e s  i n  Tampa 
and M ia m i ,  F l o r i d a  b e tw e e n  J u l y  1973 and A p r i l  1976 . 
The  p a n e l  sum marized  t h e  r i n g ' s  o p e r a t i o n s  as f o l l o w s :  
' A t  f i r s t  t h e  a r s o n i s t s  o n l y  b u rn e d  b u i l d i n g s  a l r e a d y  
owned b y  t h o s e  a s s o c i a t e d  w i t h  t h e  r i n g .  F o l l o w i n g  a 
b u r n i n g ,  t h e  b u i l d i n g  owner  f i l e d  an i n f l a t e d  p r o o f  o f  
l o s s  s t a t e m e n t  and c o l l e c t e d  t h e  i n s u r a n c e  p r o c e e d s  
from  w h i c h  h i s  c o - c o n s p i r a t o r s  w e re  p a i d .  L a t e r ,  r i n g  
members b o u g h t  b u i l d i n g s  s u i t a b l e  f o r  b u r n i n g ,  s e c u r ed  
i n s u r a n c e  i n  e x c e s s  o f  v a l u e  and ,  a f t e r  a b u r n i n g ,  made 
c l a i m s  f o r  t h e  l o s s  and d i v i d e d  t h e  p r o c e e d s '  ( f o o t n o t e  
o m i t t e d ) .

R u s s e l l o  v .  U n i t e d  S t a t e s , 104 S . C t .  296 , 298 (1983)
( q u o t i n g  U n i t e d  S t a t e s  v .  M a r t i n o , 681 F . 2d 952 , 953 (5 th  
C i r .  1982) (en b a n c ) ) .

P a ra g raph  (3 ) p r o h i b i t s  u s i n g  money t h a t  has been  d e r i v e d  
from r a c k e t e e r i n g  t o  f i n a n c e  an e n t e r p r i s e .  T h i s  p r o h i b i ­
t i o n  i s  d e s i g n e d  t o  p r e v e n t  a r a c k e t e e r  f rom " s h e l t e r i n g "  
i l l e g a l  g a i n s  b y  i n v e s t i n g  i n  a l e g a l  e n t e r p r i s e .  T h e r e  i s



no r e q u i r e m e n t  t h a t  t h e  i n v e s t m e n t  i n  t h e  e n t e r p r i s e  be  p e r  
se i l l e g a l ;  r a t h e r ,  t h e  i n v e s t m e n t  becomes i l l e g a l  s i n c e  i t  
was made p o s s i b l e  b y  u s i n g  t h e  f r u i t s  o f  r a c k e t e e r i n g .  
P a ra g r a p h  (3 ) a l s o  p r o h i b i t s  u s i n g  t h e  " p r o c e e d s "  o f  
p r o p e r t y  d e r i v e d  from r a c k e t e e r i n g .  T h i s  l a n g u a g e  i s  
i n t e n d e d  t o  p e r m i t  t r a c i n g  o f  a s s e t s  d e r i v e d  from 
r a c k e t e e r i n g  i n  o r d e r  t o  p r o v e  t h a t  such a s s e t s  w e r e ,  i n  
e f f e c t ,  u sed  t o  t a k e  o v e r  a l e g i t i m a t e  b u s i n e s s .  Thus 
i l l e g a l  p r o f i t s  do n o t  l a t e r  become l e g a l  m e r e l y  b ecau se  
t h e y  h a v e  b e e n  l a u n d e r e d ,  o r  augm en ted ,  b y  an i n t e r v e n i n g  
l e g a l  i n v e s t m e n t .

S e c .  1 1 . 59 . 0 2 0 . D E F I N I T I O N  OF "R A C K E T E E R IN G " . I n  o r d e r  t o  
e s t a b l i s h  r a c k e t e e r i n g ,  i t  must be  shown t h a t  t h e  d e f e n d a n t  
en g a g ed  i n  " a  p a t t e r n  o f  i l l e g a l  a c t i v i t y  t h a t  i n v o l v e s  two  
o r  more i n s t a n c e s  o f  i l l e g a l  a c t i v i t y . "  U n l i k e  f e d e r a l  l a w ,  
t h i s  l e g i s l a t i o n  s p e c i f i c a l l y  d e f i n e s  t h e  te rm  " p a t t e r n "  i n  
s u b s e c t i o n  ( c ) . The d e f i n i t i o n  i s  b a sed  on a d e f i n i t i o n  o f  
" p a t t e r n "  a p p e a r i n g  i n  s e v e r a l  s t a t e  s t a t u t e s  and c o u r t  
c a s e s .

The c r im e s  t h a t  a r e  s u f f i c i e n t  t o  c o n s t i t u t e  i l l e g a l  
a c t i v i t y  f o r  p u rp o s e s  o f  t h e  d e f i n i t i o n  a r e  d e s c r i b e d  i n  
s u b s e c t i o n  (b) . T h e y  a r e  a l l  c l a s s i f i e d  as f e l o n i e s .  I n  
t h i s  r e g a r d  t h i s  l e g i s l a t i o n  d i f f e r s  from f e d e r a l  l aw  w h ic h  
a l l o w s  p r o s e c u t i o n  ba sed  on u n d e r l y i n g  c r im e s  t h a t  a re  
m isdem ean ors .  I n  v i e w  o f  t h e  s u b s t a n t i a l  p e n a l t i e s  t h a t  
w i l l  a r i s e  f rom  a v i o l a t i o n  o f  t h i s  l e g i s l a t i o n ,  i t  seems 
a p p r o p r i a t e  t o  r e q u i r e  t h a t  t h e  u n d e r l y i n g  i l l e g a l  a c t i v i t y  
be s e r i o u s  enough  t o  be c l a s s i f i e d  b y  t h e  l e g i s l a t u r e  as 
f e l o n i e s .  The  f e l o n i e s  t h a t  a r e  l i s t e d  ha ve  been  chosen  
e i t h e r  on t h e  b a s i s  t h a t  t h e y  pose  a d a n g e r  t o  p e r s o n a l  
p h y s i c a l  s e c u r i t y ,  a r e  c r im e s  t h a t  may be used  i n  an e f f o r t  
t o  o b t a i n  c o n t r o l  o v e r  an e n t e r p r i s e ,  o r  a r e  c r im e s  t h a t  a re  
t y p i c a l l y  c o m m i t t e d  b y  an e n t e r p r i s e  t h a t  i s  i n  t h e  b u s i n e s s  
o f  c r im e .

S e c .  11 . 59 . 030 . PROOF OF RACKETEER ING . T h i s  s e c t i o n  
a d d r e s s e s  s e v e r a l  i s s u e s  p e r t a i n i n g  t o  t h e  t y p e  o f  e v i d e n c e  
t h a t  can be u se d  t o  e s t a b l i s h  t h e  e l e m e n t  o f  r a c k e t e e r i n g .

S e c s .  11 . 59.040  and 11 . 5 9 . 050 . I L L E G A L  CONTROL OF AN 
ENTERPR ISE  I N  THE F IR S T  AND SECOND DEGREE. S e c t i o n s
11 . 59 .040  and 11 . 59.050  d e f i n e  t h e  o n l y  two c r im e s  c r e a t e d  
b y  t h i s  l e g i s l a t i o n .  The f i r s t  d e g r e e  c r im e  i s  an u n c l a s ­
s i f i e d  f e l o n y  p u n i s h a b l e  b y  p r e s u m p t i v e  s e n t e n c i n g  and a 
maximum s e n t e n c e  o f  30 y e a r s .  A d d i t i o n a l l y ,  t h e  d e f e n d a n t  
w i l l  be  s u b j e c t  t o  a maximum $75,000  f i n e  i f  t h e  d e f e n d a n t  
i s  a n a t u r a l  p e r s o n ,  o r  a h i g h e r  f i n e  i f  an o r g a n i z a t i o n  i s  
c h a r g e d .  The second  d e g r e e  c r im e  i s  a c l a s s  A f e l o n y  
p u n i s h a b l e  b y  up t o  20 y e a r s  im p r i s o n m e n t ,  as  w e l l  as 
s u b s t a n t i a l  f i n e s .
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I n  o r d e r  t o  c o n v i c t  a p e r s o n  o f  t h e  f i r s t  d e g r e e  c r im e ,  i t  
i s  n e c e s s a r y  t o  e s t a b l i s h  t h a t  one o f  t h e  c r im e s  used  t o  
p r o v e  r a c k e t e e r i n g  i s  i d e n t i c a l  o r  s u b s t a n t i a l l y  s i m i l a r  t o  
an u n c l a s s i f i e d  o r  c l a s s  A  f e l o n y  u n de r  A l a s k a  la w .

S e c .  1 1 . 59 . 0 60 . CHARGING UNDERLYING CR IM E . T h i s  s e c t i o n  
d e a l s  w i t h  t e c h n i c a l  i s s u e s  t h a t  may a r i s e  i n  c h a r g in g  a 
d e f e n d a n t  u n d e r  t h i s  l e g i s l a t i o n .

S e c .  1 1 . 59 . 070 . EFFECT  OF CO NV ICT IO N  ON OTHER PROCEEDINGS. 
T h i s  s e c t i o n ,  w h i c h  i s  b a s e d  on f e d e r a l  l a w ,  p r e c l u d e s  a 
d e f e n d a n t  who has  b een  c o n v i c t e d  o f  i l l e g a l  c o n t r o l  o f  an 
e n t e r p r i s e  f rom  d e n y i n g  t h e  e s s e n t i a l  e l e m e n t s  o f  t h e  c r im e  
i n  s u b s e q u e n t  l i t i g a t i o n .  S i n c e  t h e  d e f e n d a n t ' s  v i o l a t i o n  
has a l r e a d y  b e e n  e s t a b l i s h e d  b e yon d  a r e a s o n a b l e  d o u b t  i n  
t h e  e a r l i e r  c r i m i n a l  p r o s e c u t i o n ,  t h e r e  i s  no r ea son  t o  
r e q u i r e  a p r i v a t e  p l a i n t i f f  i n  a c i v i l  p r o c e e d i n g  b r o u g h t  
a g a i n s t  t h e  same d e f e n d a n t  t o  r e l i t i g a t e  t h e  b a s i s  o f  t h e  
c r i m i n a l  c o n v i c t i o n .

S e c .  1 1 . 59 . 080 . C I V I L  ACT IO N  FOR TREBLE DAMAGES. T h i s  • 
s e c t i o n  c r e a t e s  a c i v i l  a c t i o n  f o r  t r i p l e  damages a v a i l a b l e  
t o  any  p e r s o n ,  i n c l u d i n g  t h e  s t a t e ,  who i s  i n j u r e d  as a 
r e s u l t  o f  a v i o l a t i o n  o f  p r o p o s e d  AS 11 . 59 . 01 0 .

T h i s  s e c t i o n  s e r v e s  two p u r p o s e s .  F i r s t ,  i t  com pensa tes  
t h o s e  who h a v e  been  i n j u r e d  as a r e s u l t  o f  r a c k e t e e r i n g .  
S e c on d ,  i t  im poses  s e v e r e  f i n a n c i a l  d i s i n c e n t i v e s  o v e r  and 
abo ve  an y  c r i m i n a l  p e n a l t y  t h a t  may be imposed  and any  
f o r f e i t u r e  t h a t  i s  o r d e r e d .

In  a d d i t i o n  t o  p r o v i d i n g  f o r  a c i v i l  c ause  o f  a c t i o n  f o r  
t r e b l e  dam ages ,  t h i s  l e g i s l a t i o n  a u t h o r i z e s  a w i d e  v a r i e t y  
o f  i n j u n c t i v e  and s i m i l a r  r e l i e f  i n  c o n n e c t i o n  w i t h  an 
a c t i o n  b r o u g h t  u n d e r  t h i s  s e c t i o n .  An i n j u r e d  p e r s o n  may 
o b t a i n  a r e s t r a i n i n g  o r d e r  t o  p r e v e n t  f u t u r e  v i o l a t i o n s ,  as 
w e l l  as  r e s t r i c t i o n s  on t h e  f u t u r e  c o n d u c t  o f  t h e  
e n t e r p r i s e ,  i n c l u d i n g  i t s  d i s s o l u t i o n  o r  r e o r g a n i z a t i o n .
See p ro p o s e d  AS 1 1 . 5 9 . 100 .

S e c .  11 . 59 . 0 9 0 . PROPERTY SUBJECT TO F O R F E ITU R E . One o f  t h e  
p r i n c i p l e  g o a l s  o f  t h e  f e d e r a l  l aw  upon w h i c h  t h i s  
l e g i s l a t i o n  i s  b a s e d  was t o  remove t h e  p r o f i t  f rom c r i m i n a l  
a c t i v i t y  " b y  s e p a r a t i n g  t h e  r a c k e t e e r  from t h e  d i s h o n e s t  g a i n . "  
R u s s e l l o  v .  U n i t e d  S t a t e s , 104 S . C t .  296 , 303 ( 1983) .  The 
mechanism u se d  t o  a c c o m p l i s h  t h a t  g o a l  was t h e  a d o p t i o n  o f  
an e f f e c t i v e  f o r f e i t u r e  l a w .  A  s i m i l a r  ap p ro ach  i s  t a k e n  i n  
t h i s  l e g i s l a t i o n ,  w i t h  t h i s  s e c t i o n  p r o v i d i n g  t h a t  p r o p e r t y  
used  and a s s e t s  a c q u i r e d  i n  v i o l a t i o n  o f  p r o p o s e d  
AS 11 . 59.010  i s  s u b j e c t  t o  f o r f e i t u r e .  The p r o c e d u r e s  
s p e c i f y i n g  how t h e  p r o p e r t y  i s  f o r f e i t e d  a p p ea r s  i n  s e c t i o n  
3 o f  t h e  b i l l .



Sec .  11 . 5 9 . 100 . I N J U N C T IV E  R E L I E F . T h i s  s e c t i o n  p r o v i d e s  a 
mechan ism t o  i n s u r e  t h a t  e q u i t a b l e  r e l i e f  can be  o b t a i n e d  to  
m in im i z e  t h e  harm ca u sed  b y  r a c k e t e e r i n g  as w e l l  as t o  
p r e s e r v e  t h e  a s s e t s  o f  t h e  d e f e n d a n t  f o r  f u t u r e  r e c o v e r y  i n  
b o th  c i v i l  and c r i m i n a l  p r o c e e d i n g s .

S e c .  11 . 5 9 . 110 . C I V I L  I N V E S T I G A T I V E  DEMAND. T h i s  s e c t i o n ,  
w h ic h  i s  b a s e d  on f e d e r a l  l a w ,  p r o v i d e s  t h e  s t a t e  w i t h  th e  
n e c e s s a r y  mechanism t o  i n s u r e  t h a t  i n v e s t i g a t i o n s  can be 
c o m p le t e d  s u c c e s s f u l l y .  The p r o v i s i o n s  a r e  l a r g e l y  s e l f  
e x p l a n a t o r y ,  and  c o n s i d e r i n g  t h a t  no a p p e l l a t e  c a s e s  have  
a r i s e n  u n de r  t h e  s i m i l a r  f e d e r a l  s t a t u t e  i n  t h e  f o u r t e e n  
y e a r s  s i n c e  e n a c tm e n t ,  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  w i l l  
a p p a r e n t l y  p r e s e n t  no p rob lem s  i n  a d m i n i s t r a t i o n .

S e c t i o n  3 . F o r f e i t u r e s

T h i s  s e c t i o n  o f  t h e  b i l l  has two r e l a t e d  p u r p o s e s .  F i r s t ,  
i t  s p e c i f i e s  t h e  p r o c e d u r e s  a p p l i c a b l e  t o  t h e  f o r f e i t u r e  o f  
p r o p e r t y  a u t h o r i z e d  i n  p r o p o s e d  AS 11 . 59 . 090 . S e c o n d l y ,  i t  
e f f e c t i v e l y  c o n s o l i d a t e s  many s t a t e  f o r f e i t u r e  p r o c e d u r e s  in  
a s i n g l e  new a r t i c l e  added  t o  T i t l e  9 ( C i v i l  P r o c e d u r e ) . 
The c o n s o l i d a t i o n  o f  s t a t e  f o r f e i t u r e  p r o c e d u r e s
a c c o m p l i s h e d  b y  t h i s  l e g i s l a t i o n  w i l l  m in im i z e  t h e  
p o s s i b i l i t y  o f  u n i n t e n d e d  i n c o n s i s t e n c i e s  i n  c o v e r a g e .

S e c t i o n s  4 -7

These  s e c t i o n s  make s e v e r a l  c o n fo r m in g  amendments t o  i n s u r e  
t h a t  g a m b l in g  p a r a p h e r n a l i a  and r e c o r d s ,  c o n t r o l l e d
s u b s t a n c e s ,  and i m i t a t i o n  c o n t r o l l e d  s u b s t a n c e s  are  s u b j e c t  
t o  t h e  f o r f e i t u r e  p r o c e d u r e s  s p e c i f i e d  i n  s e c t i o n  3 o f  t h e  
b i l l .

S e c t i o n  8

T h i s  s e c t i o n  amends t h e  e x i s t i n g  e x t o r t i o n  s t a t u t e  t o
s p e c i f i c a l l y  p r o v i d e  t h a t  e x t o r t i o n  i s  c o m m i t t e d  when t h e  
d e f e n d a n t  makes t h r e a t s  t o  a s s i s t  i n  t h e  c o l l e c t i o n  o f  a 
d e b t .  T h i s  p r o v i s i o n  w i l l  i n s u r e  c o v e r a g e  under  t h i s
l e g i s l a t i o n  o f  c o n d u c t  commonly a s s o c i a t e d  w i t h  loan  
s h a r k i n g .

S e c t i o n  9

T h i s  t e c h n i c a l  amendment i n s u r e s  t h a t  a l l  u n c l a s s i f i e d  
f e l o n i e s ,  i n c l u d i n g  I l l e g a l  C o n t r o l  o f  an E n t e r p r i s e  i n  th e  
F i r s t  D e g r e e ,  a r e  s u b j e c t  t o  t h e  f i n e  a u t h o r i z e d  b y  t h i s  
s e c t i o n .

S e c t i o n  10

T h i s  t e c h n i c a l  amendment i s  n e c e s s a r y  t o  a u t h o r i z e  a te rm  o f  
im p r is o n m en t  f o r  a v i o l a t i o n  o f  p r o p o s e d  AS 11 . 5 9 . 040 .
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S e c t i o n  11 . R e p e a l s

T h i s  s e c t i o n  r e p e a l s  s e v e r a l  s t a t u t e s  p e r t a i n i n g  t o  
p r o c e d u r e s  a p p l i c a b l e  i n  d ru g  f o r f e i t u r e  c a s e s  w h i c h  are  
u n n e c e s s a r y  w i t h  t h e  e n a c tm e n t  o f  s e c t i o n  3 o f  t h e  b i l l .

S e c t i o n  12 . E f f e c t i v e  Da te

T h i s  s e c t i o n  s p e c i f i e s  a J a n u a r y  1 , 1986 , e f f e c t i v e  d a t e .
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'review
by Aaron Epstein
Kjilght-RldderNcwEpnpcn ‘

Washington —  The Supreme 
Court agreed Monday to decide 
whether the nation’s bitterly con­
troversial anti-racketeering law 
is being used legally to force 

■ businesses to pay tripje damages 
in hundreds of civil fraud cases.

The law, widely known as 
RICO (the Racketeer Influenced 
and .Corrupt Organizations Act of 
1970), had been interpreted 
broadly by lower courts until last 
summer. But then the 2nd U.S. 

. ‘Circuit Court of Appeals in New 
York surprisingly called a halt to 
the "extraordinary, if not outra­
geous" application of RICO to le­
gitimate businesses.

The appeals court concluded 
that the broad interpretation of 
RICO had spawned an "explo­
sion" of litigation aimed not at 
mobsters but at "such respected 
and legitimate enterprises as the 
American Express Co., E.F. 
Hutton & Co., Lloyd’s of London, 
Bear Steams & Co. and Merrill 
Lynch, to name a few defendants 
labeled as ‘racketeers’ in civil 
RICO claims."

In case after case, courts 
have opened their doors to any­
one to become “his own one-per­
son grand jury" or “his own pros­
ecutor” by filing a RICO lawsuit, 
the appelfate judges said.

“If Congress had intended to 
permit defendants in every ‘gar- 
den-variety’ fraud or securities 
violation case to be stigmatized 
as ‘racketeers’ . . .  it would have 
said so in plainer language,” the 
New York court observed.

A  dissenting judge said that 
Congress meant to "purge so­
ciety of commercial organized 
criminal activities regardless of 
the group perpetrating them.

“Because the disease is long 
standing and deeply entrenched, 
the treatment employed radical 
new civil remedies, including tre­
ble damages, award of attor­
neys’ fees, injunction, forfeiture, 
divestment of interests and dis­
solution of corporations," the dis­
senter observed.

He said that Congress chose to 
cast its net wide to catch racket­
eers, .taking a "calculated risk 
that others. . .  would also be net­
ted."

A n a l y s i s  ~ ^
The Supreme Court never has 

ruled on civil remedies provided 
by RICO. The justices have en­
couraged a broad interpretation 
of RICO’s criminal law provi­
sions in earlier cases.

RICO allows a triple-damage 
suit to be filed by anyone "in­
jured in his business or prop­
erty" by any interstate enter­
prise which participated in at 
least two acts of "racketeering 
activity” within a 10-year period.

The Court of Appeals in New 
York made it extremely difficult 
to file RICO lawsuits by impos­
ing two requirements. First, a 
suit can be filed only against a 
defendant convicted of a crime. 
Second, those filing suit must 
have been been injured by a pat­
tern of racketeering, not merely 
by fraud or some other specific 
crime.

Sedima, a Belgian corporation 
seeking triple damages against 
the Imrex Co., an exporter of air­
craft pans, attracted support 
from New York City in its appeal 
to the Supreme Court.

The high court justices voted 
to weigh both the Sedima case 
and a lawsuit from Chicago, in 
which the 7Lh U.S. Circuit Court 
of Appeals refused to narrow the 
scope of RICO in a fraud claim of 
commercial borrowers against 
the American National Bank and 
Trust Co. If RICO needs to be 
limited, "then Congress, not the 
courts, is the body to do it," the 
judges in Chicago declared.

In other cases accepted for re­
view, the Supreme Court will de­
cide:

• Whether cities may force 
firefighters to retire before age 
70 without showing that their age 
hampers their ability to do their 
jobs.

Baltimore defends its manda­
tor}' retirement age of 55 by not­
ing that federal firefighters are 
required to retire at 55. But' iti- 
more firefighters and tk ' S. 
Equal Employment Of uty 
Commission argue that me city 
rule contradicts the intent of the 
Age Discrimination In Employ­
ment Act to bar forced retire­
ment before age 70.
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R e p r e s e n t a t i v e  M i k e  M. M i l l e r  .
Pouch V
M a i l  S t o p  3100 
J u n e a u ,  A l a s k a  99811

Dea r  R e p r e s e n t a t i v e  M i l l e r :

We w o u l d  l i k e  t o  comment on H .D .  1 8 4 , t h e  p r o p o s e d  s t a t e  
R ICO a c t .  T h i s  f i r m  r e p r e s e n t s  A l a s k a  N a t i v e  c o r p o r a t i o n s ,  o t h e r  
c o r p o r a t i o n s  and p a r t n e r s h i p s  and d o e s  a c o n s i d e r a b l e  amount o f  
s e c u r i t y  l a w  w o r k .  We a r e  c o n c e r n e d  t h a t  H . B .  1 8 4 , a s  p r o p o s e d ,  
w i l l  a d v e r s e l y  i m p a c t  t h e  A l a s k a  b u s i n e s s  c o m m u n i t y .  Our  
comments a r e  n o t  d i r e c t e d  t o  t h e  n e c e s s i t y  o f  p r o v i d i n g  A l a s k a  
p r o s e c u t o r s  a d d i t i o n a l  t o o l s  t o  com ba t  o r g a n i z e d  c r i m e .  R a t h e r ,  
we h e re  w i s h  t o  e x p r e s s  o u r  c o n c e r n  t h a t  t h e  p r o p o s e d  t o o l ,  
H .B .  184 , i s  o v e r b r o a d  b e c a u s e  i t  d o e s  n o t  d i s t i n g u i s h  b e tw e e n  
t h e  a c t i v i t i e s  o f  o r g a n i z e d  c r im e  o r  b i g - t i m e  c r im e  o r g a n i z a t i o n s  
i n  t h e  s t a t e  and w h a t  a number, o f  f e d e r a l  c o u r t s  h a v e  d e s c r i b e d  
as " g a r d e n - v a r i e t y  f r a u d "  a l r e a d y  a d e q u a t e l y  p o l i c e d  b y  a w i d e  
a r r a y  o f  f e d e r a l  and  s t a t e  c r i m i n a l  and c i v i l  p e n a l t i e s .

P ro p o s e d  H .B .  184 w o u l d  p r o v i d e  c i v i l  b u s i n e s s  f r a u d  
p l a i n t i f f s  a new and p o t e n t i a l l y  p o w e r f u l  w e a p o n .  Y e t  i t  i s  o u r  
u n d e r s t a n d i n g  t h a t  t h e  C o m m i t t e e  d o e s  n o t  i n t e n d  t o  add t o  t h e  
e x i s t i n g  and a d e q u a t e  a r r a y  o f  p l a i n t i f f s  c a u s e s  o f  a c t i o n  i n  t h e  
e v e r y  d a y  b u s i n e s s  f r a u d  c o n t e x t .  I t  i s  o u r  u n d e r s t a n d i n g  t h a t  
t h e  C om m i t t e e  i n s t e a d  i n t e n d s  a s t a t u t e  t h a t  w i l l  f o c u s  on t h e  
i n f i l t r a t i o n  o f  l e g i t i m a t e  b u s i n e s s e s  b y  c r i m i n a l  e l e m e n t s .  As  
d r a f t e d  H .B .  184 a p p l i e s  t o  f a r  more t h a n  c r i m i n a l  i n f i l t r a t i o n .  
H .B .  184 s i g n i f i c a n t l y  i n c r e a s e s  t h e  e x p o s u r e  o f  e n t r e p r e n e u r s ,  
o f f i c e r s  and d i r e c t o r s ,  and p o t e n t i a l l y  may a f f e c t  t h e  r i s k s  
l e g i t i m a t e  b u s i n e s s  p e o p l e  a r e  w i l l i n g  t o  assum e .

The c i v i l  R ICO  p r o v i s i o n s  o f  H . B .  184 a r e  e s s e n t i a l l y  
d u p l i c a t i v e  o f  o t h e r  a l r e a d y  e x t a n t  a n t i - f r a u d  s t a t u t e s .  A s  an 
e x a m p le ,  i n  t h e  s e c u r i t i e s  l a w  a r e a ,  s a t i s f a c t o r y  f e d e r a l  and 
s t a t e  c a u se s  o f  a c t i o n  a l r e a d y  e x i s t  f o r  p l a i n t i f f s  damaged u n d e r
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t h e  a n t i - f r a u d  p r o v i s i o n s  o f  t h e  s e c u r i t i e s  a c t s .  I t  i s  n o t  a t  
a l l  c l e a r  w h y  t h o s e  c a u s e s  o f  a c t i o n  n e e d  t o  b e  s u p p l e m e n t e d  o r  
s u p p l a n t e d  b y  a R IC O  t r e b l e  damage c a u s e  o f  a c t i o n .

The  i n t e n t  o f  t h e  d r a f t e r s  o f  b o t h  f e d e r a l  and  s t a t e
s e c u r i t i e s  a c t s ,  who  we may assume s p e c i f i c a l l y  f o c u s e d  upon 
p r o b l e m s  i n  t h e  s e c u r i t i e s  l a w  f i e l d ,  w a s  t o  make w h o l e  a 
d e f r a u d e d  i n v e s t o r  b y  p r o v i d i n g  f o r  t h e  r e t u r n  o f  h i s  i n v e s t m e n t  
i f  he  s u c c e s s f u l l y  l i t i g a t e d  h i s  c l a i m .  T h e  d r a f t e r s  o f  t h o s e  
a c t s  ch o s e  n o t  t o  g i v e  d e f r a u d e d  i n v e s t o r s  w h a t  one  c o u r t  has  
c a l l e d  " a  t r e b l e  damage b o n a n z a . "

We h a ve  h e a r d  no a r g u m e n t  t h a t  such  a d d i t i o n a l  p e n a l t i e s  a r e  
n e c e s s a r y  and  u n t i l  a p e r s u a s i v e  a rgu m en t  c a n  b e  made f o r  t r e b l e  
damage p e n a l t i e s  i n  t h e  s e c u r i t i e s  l a w  a r e a  s u c h  p e n a l t i e s  s h o u l d  
n o t  be  a d o p t e d .  A d e q u a t e  r e m e d i e s  a l r e a d y  e x i s t ,  c a r e f u l l y  
t a i l o r e d  b y  t h e  l e g i s l a t u r e  when i t  s p e c i f i c a l l y  f o c u s e d  on
s e c u r i t i e s  l a w  p r o b l e m s .  I t  h a s  n o t  b e e n  s u g g e s t e d  t h a t  c u r r e n t  
r e m e d i e s  a r e  d e f i c i e n t .  F u r t h e r ,  a t r e b l e  damage p r o v i s i o n  i n  
t h e  s e c u r i t i e s  f r a u d  a r e a  s i g n i f i c a n t l y  i n c r e a s e s  t h e  l i k e l i h o o d  
o f  i n c r e a s e d  l i t i g a t i o n  o f  m a r g i n a l  c l a i m s  b a s e d  upon  p l a i n t i f f s '  
e x p e c t a t i o n s  t h a t  t h e  s p e c t e r  o f  a t r e b l e  damage r e c o v e r y  may 
c o e r c e  a m o n e t a r y  s e t t l e m e n t  o u t  o f  a d e f e n d a n t  who b e l i e v e s  h i s  
a c t i o n s  d i d  n o t  c o n s t i t u t e  f r a u d  and who b e l i e v e s  he  h a s  s o l i d  
d e f e n s e s .

H .B .  184 w a s  p a t t e r n e d  a f t e r  t h e  F e d e r a l  R ICO  s t a t u t e ,  18
USC § 1961 e t .  s e q .  T h e  p o t e n t i a l  b r e a d t h  o f  H . B .  184 i s
i l l u m i n a t e d  b y  a r e v i e w  o f  t h e  t y p e s  o f  c i v i l  c a s e s  f i l e d  u n d e r  
t h e  f e d e r a l  a c t .  T h e  f e d e r a l  a c t  has  b e e n  a p p l i e d  b y  b a n ks  
a g a i n s t  t h e i r  b o r r o w e r s  and  b o r r o w e r s  a g a i n s t  t h e i r  b a n k s ;  b y
i n v e s t o r s  a g a i n s t  t h e i r  b r o k e r s ;  b y  c l i e n t s  a g a i n s t  t h e i r  
a c c o u n t a n t s  an d  a c c o u n t a n t s  a g a i n s t  t h e i r  c l i e n t s ;  b y  m i n o r i t y  
s h a r e h o l d e r s  a g a i n s t  m a na gem en t ;  b y  s h a r e h o l d e r s  a g a i n s t  
c o r p o r a t e  i n s i d e r s ;  i n  c o r p o r a t e  p r o x y  f i g h t s ;  b y  c o n t r a c t e e s  
a g a i n s t  g o v e r n m e n t  e n t i t i e s ;  b y  p a r t n e r s  a g a i n s t  p a r t n e r s ;  b y  
l i m i t e d  p a r t n e r s  a g a i n s t  g e n e r a l  p a r t n e r s ;  b e t w e e n  j o i n t  
v e n t u r e r s ;  b y  r e a l  e s t a t e  i n v e s t o r s ;  b e t w e e n  c o m p e t i t o r s .  R ICO  
d e f e n d a n t s  h a v e  i n c l u d e d  S h e a r s o n / A m e r i c a n  E x p r e s s ,  I n c . ,  Morgan  
S t a n l e y ,  I n c . ,  M e r r i l l ,  L y n c h ,  P i e r c e ,  F e n n e r  & S m i t h ,  I n c .  and
E .  F .  H u t t o n  an d  C o .  T h e s e  a r e  n o t  t h e  k i n d s  o f  e n t i t i e s  m os t  
p e o p l e  e x p e c t  t o  d i s c o v e r  as  d e f e n d a n t s  i n  r a c k e t e e r i n g  a c t i o n s .  
A l l e g e d  RICO e n t e r p r i s e s  h a v e  i n c l u d e d  t h e  o f f i c e s  o f  a g o v e r n o r ,  
a s t a t e  l e g i s l a t o r ,  a c o u r t ,  and  a p r o s e c u t o r ' s  o f f i c e .  I t  i s  
o u r  u n d e r s t a n d i n g  t h a t  t h e  C o m m i t t e e  d o e s  n o t  i n t e n d  a s t a t u t e  o f  
t h i s  b r e a d t h .
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I t  i s  o u r  b e l i e f  t h a t  a s t a t e  R ICO  a c t  c a n  b e  a r t f u l l y  
d r a f t e d  t o  a v o i d  t h e  - o v e r b r e a d t h  i l l u s t r a t e d  b y  t h e  a b o v e  c i t e d  
e x a m p le s .  F i r s t ,  t h e  c i v i l  c a u s e  o f  a c t i o n  m i g h t  be  e l i m i n a t e d .  
S e c on d ,  t r e b l e  damages  m i g h t  b e  e l i m i n a t e d .  T h i r d ,  a s  an e l e m e n t  
o f  a RICO c l a i m  a c r i m i n a l  c o n v i c t i o n  m i g h t  be  r e q u i r e d .  F o u r t h ,  
p r o o f  o f  r a c k e t e e r i n g  i n j u r y  o r  i n f i l t r a t i o n  o f  b u s i n e s s  m i g h t  be  
r e q u i r e d .

We a l s o  w i s h  t o  a p p r i s e  t h e  C o m m i t t e e  t h a t  b e c a u s e  H .B .  184 
i s  an e x t r e m e l y  v a g u e  and am b iguous  s t a t u t e ,  c o n s i d e r a b l e  
l i t i g a t i o n  o v e r  t h e  m e a n in g  o f  i t s  f u n d a m e n t a l  t e r m s  may b e  
e x p e c t e d .  T h i s  i s  n o t  a d e s i r a b l e  r e s u l t  when  A l a s k a ' s  c o u r t s  
a r e  a l r e a d y  o v e r b u r d e n e d .

Under  H . B .  1 8 4 , t o  p l e a d  s u c c e s s f u l l y  f o r  t r e b l e  damages a 
c i v i l  p l a i n t i f f  m u s t  f i r s t  a l l e g e  a v i o l a t i o n  o f  t h e  c r i m i n a l  
p r o v i s i o n s  o f  t h e  b i l l .  T h i s  r e q u i r e m e n t  i s  s a t i s f i e d  i f  t h e  
p l a i n t i f f  a l l e g e s  ( 1 ) t h a t  a p e r s o n  ( t h e  d e f e n d a n t ) , (2 ) t h r o u g h
t h e  c o m m is s io n  o f  tw o  o r  more p r e d i c a t e  a c t s ,  (3 ) c o n s t i t u t i n g  a 
p a t t e r n ,  ( 4 ) o f  i l l e g a l  a c t i v i t y  o r  " r a c k e t e e r i n g " ,  (5 ) d i r e c t l y  
o r  i n d i r e c t l y  a c q u i r e s  o r  m a i n t a i n s  an i n t e r e s t  i n ,  o r  
p a r t i c i p a t e s  i n  o r  c o n d u c t s  t h e  a f f a i r s  o f ,  o r  i n v e s t s  p r o c e e d s  
d e r i v e d  f r o m  c o m m is s io n  o f  t h e  p r e d i c a t e  o f f e n s e s  i n ,  (6 ) an
e n t e r p r i s e .  A  p l a i n t i f f  mus t  a l s o  a l l e g e  t h a t  d e f e n d a n t ' s  
v i o l a t i o n  o f  AS  1 1 . 59 .0 1 0  harms h im i n  h i s  b u s i n e s s  o r  p r o p e r t y .

Th e se  e l e m e n t s  a r e  e s s e n t i a l l y  i d e n t i c a l  t o  t h o s e  w h i c h  a 
f e d e r a l  p l a i n t i f f  m u s t  p r o v e  u n d e r  t h e  f e d e r a l  R ICO  A c t .  I n  t h e  
f e d e r a l  c a s e  l a w  e a c h  one o f  t h e s e  e l e m e n t s  h a s  e n g e n d e r e d
d i s p a r a t e  j u d i c i a l  i n t e r p r e t a t i o n s .  The  f e d e r a l  R ICO  c a s e  l a w  i s  
c h a r a c t e r i z e d  b y  d e e p  d i v i s i o n s  b e tw e e n  t h e  c o u r t s  on t h e  m ean ing  
o f  each  o f  t h e  e l e m e n t s  a c i v i l  p l a i n t i f f  m u s t  p r o v e .  I t  seems 
t o  us i l l - a d v i s e d  f o r  A l a s k a  t o  a d o p t  f e d e r a l  R ICO  l a n g u a g e  when 
t h e  f e d e r a l  c o u r t s  c a n n o t  a g r e e  upon t h e  m ea n in g  o f  t h a t  
l a n g u a g e .

The f o l l o w i n g  i s  a p a r t i a l  l i s t  o f  t h e  i s s u e s  s u r r o u n d i n g
t h e  F e d e r a l  R IC O  A c t  t h a t  h a v e  o c c u p i e d  and  d i v i d e d  t h e  f e d e r a l  
j u d i c i a r y .  T h e  C o m m i t t e e  may e x p e c t  s i m i l a r  i n t e r p r e t i v e  demands 
t o  be p l a c e d  upon  t h e  A l a s k a  j u d i c i a r y  i f  H . B .  184 i s  p a s s e d .

1 . W h a t  i s  t h e  " p e r s o n "  and i s  i t  d i s t i n c t  _ f r o m  t h e
e n t e r p r i s e ?  Com pare  L o p e z  v .  Dean W i t t e r , 1984 F e d .  S e c .  L .  Rep .  
(CCH) *391,634  ( N . D . C A .  1984 ) h o l d i n g  t h a t  a p l a i n t i f f  mus t  a l l e g e  
t h e  e x i s t e n c e  o f  s e p a r a t e  e n t e r p r i s e  d i s t i n c t  f r o m  t h e  p e r s o n ,  
w i t h  M a u r i b e r  v .  S h e a r s o n , 1983 -1984  F e d .  S e c .  L .  R ep .  (CCH)
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599,444  ( S . D .  N . Y .  1983 ) h o l d i n g  t h a t  R IC O  a p p l i e s  t o
i n t r a c o r p o r a t i o n  c o n s p i r a c i e s  i n  w h i c h  c o r p o r a t i o n s  c o n s p i r e  w i t h  
t h e i r  a g e n t s .

2 . W h a t  i s  t h e  m ea n in g  o f  f r a u d  i n  t h e  s a l e  o f  s e c u r i t i e s ?  
See S p e n c e r  C o s ,  v .  A g e n c y  R e n t - A - C a r ,  I n c . , 1981 -82  F e d .  S e c .  L .  
Rep. (CCH) 5 9 8 ,3 6 1  (D. M a s s .  1981) h o l d i n g  t h a t  f a l s e  s c h e d u l e  
13D f i l i n g s  c o n s t i t u t e  f r a u d  f o r  p u r p o s e s  o f  R ICO  e v e n  though  
t h e y  w o u l d  n o t  f o r  p u r p o s e s  o f  a 10b - 5  c a u s e  o f  a c t i o n .  Compare 
S p e n c e r , s u p r a , h o l d i n g  t h a t  p u r c h a s e r s  as  w e l l  as  s e l l e r s  have  
s t a n d i n g  u n d e r  R IC O  w i t h ,  B lu e  C h i p  S tam ps  v .  Manor  Drug S t o r e s , 
421 U . S .  723 ( 1 9 7 5 ) h o l d i n g  t h a t  o n l y  s e l l e r s  h a v e  s t a n d i n g  under  
th e  1934 A c t ,  w o r d e d  s i m i l a r l y  t o  t h e  R IC O  A c t .

3 . W h a t  c o n s t i t u t e s  a " p a t t e r n " ?  Compare D e a v i s  
M a t e r i a l s ,  I n c .  v .  B o rn e m a n , 1902 T r a d e  C a s e s  (CCH) 564,690 
( N . D . C a l .  1981 ) h o l d i n g  t h a t  o n l y  t w o  p r e d i c a t e s  a c t  a r e  
n e c e s s a r y  t o  e s t a b l i s h  a p a t t e r n  w i t h ,  T e l e p r o m p t e r  o f  E r i e ,  I n c .  
v .  C i t y  o f  E r i e , 437 F . S u p p . 6 (W .D .  PA 1981 ) h o l d i n g  an 
a d d i t i o n a l  s h o w in g  o f  a c o n t i n u i n g  scheme n e c e s s a r y .

4 . W h a t  i s  m ea n t  b y  " e n t e r p r i s e " ?  E n t e r p r i s e  i s  d e f i n e d  
as i n c l u d i n g  a s s o c i a t i o n s  i n  f a c t .  C o u r t s  h a v e  d e t e r m i n e d  t h a t  
t h i s  d e f i n i t i o n  i s  u n a m b i g u o u s l y  b r o a d .  B u t  s e e  F r i e d l a n d e r  v .  
N im s , 1983 F e d .  S e c .  L .  Rep .  (CCH) 59 9 , 5 1 2  ( N .D .  Ga. 1983) 
h o l d i n g  t h a t  a ca m era  s y s t e m  was n o t  an e n t e r p r i s e .

5 . Can  t h e  e n t e r p r i s e  be  c o e x t e n s i v e  w i t h  t h e  c u l p a b l e  
p e r so n ?  Com pare  D a k i s  v .  Chapman, 1983 -1904  F e d .  S e c .  L .  Rep.  
(CCH) 59 9 , 4 98  ( N . D . C a l .  1983 ) c o n c l u d i n g  t h a t  t h e y  can  be w i t h ,  
Haroco  v .  A m e r i c a n  N a t i o n a l  B a n k , 747 F . 2d 384 (7 t h  C i r .  1984 ) 
h o l d i n g  t h a t  t h e y  c a n n o t  b e .

6 . M u s t  t h e  e n t e r p r i s e  h a v e  an i n d e p e n d e n t  e x i s t e n c e  from 
th e  p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y ?  Com pare  Moss v .  Morgan 
S t a n l e y , 1 98 3 -1 9 8 4  F e d .  S e c .  L .  R ep .  (CCH) 599,478  (2nd C i r .
1983) h o l d i n g  t h a t  su ch  i n d e p e n d e n t  i s  n o t  n e c e s s a r y  w i t h  Kimmel 
v .  P e t e r s o n , 19 83 -19 84  F e d .  S e c .  L .  R ep .  (CCH) (D .C .  Pa .  1983 ) , 
f i n d i n g  an i n d e p e n d e n t  e n t e r p r i s e .

7 . M u s t  t h e  e n t e r p r i s e  b e n e f i t  f r o m  t h e  p a t t e r n  o f  
r a c k e t e e r i n g  a c t i v i t y ?  Compare U . S .  v .  N e r o n e , 563 F . 2d 836 (7 th  
C i r .  1977 ) ,  h o l d i n g  a b e n e f i t  n e c e s s a r y  w i t h  S p e n c e r  C o s .  v .  
A g en c y  R e n t - A - C a r ,  I n c . , s u p r a , h o l d i n g  o n l y  t h a t  t h e  p r e d i c a t e  
a c t s  must  r e l a t e  t o  t h e  e n t e r p r i s e .

■jnw
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8 . I s  t h e r e  a r e q u i r e m e n t s  t h a t  t h e  R ICO p l a i n t i f f  s u f f e r  
i n j u r y  " b y  r e a s o n  o f "  a p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y  o r ,  in  
o t h e r  w o r d s ,  d o e s  a p l a i n t i f f  h a v e  t o  s u f f e r  a s p e c i a l  
r a c k e t e e r i n g  i n j u r y ?  Compare. D a k is  v .  Chapm an , s u p r a , h o l d i n g  a 
r a c k e t e e r i n g  i n j u r y  n e c e s s a r y  w i t h ,  H a r o c o  v .  A m e r i c a n  N a t i o n a l  
B a n k , s u p r a  h o l d i n g  su c h  an i n j u r y  n o t  n e c e s s a r y .

T h e  f e d e r a l  R ICO  a c t  i s  a m b i g u o u s - i n  a number o f  o t h e r  ways ,  
h o w e v e r ,  we f e e l  t h i s  l i s t  i s  s u f f i c i e n t  t o  i n d i c a t e  t h e  k i n d s  o f  
i s s u e s  t h e  C o m m i t t e e  m i g h t  e x p e c t  t o  b e  l i t i g a t e d  i n  t h e  s t a t e  
c o u r t s  i f  H . B .  184 p a s s e d .

W h i l e  H . B .  184 s u f f e r s  many o f  t h e  d e f i c i e n c i e s  o f  the  
f e d e r a l  a c t  d i s c u s s e d ,  a b o v e ,  i t  in .  a d d i t i o n  c o n t a i n s  s e v e r a l  
p r o v i s i o n s  t h e  f e d e r a l  a c t  does  n o t  h a v e  w h i c h  c o n c e r n  us .  
F i r s t ,  t h e  p r e d i c a t e  o f f e n s e  c o v e r e d  b y  A . S .  1 1 . 5 9 . 0 2 0 ( b ) ( 3) 
i n v o l v e s  a f e l o n y  i n v o l v i n g  t a k e o v e r  b i d s  u n d e r  A . S .  4 5 . 57 . 
AS 4 5 . 57  i s  p a t t e r n e d  a f t e r  t h e  I l l i n o i s  t a k e o v e r  b i d  d i s c l o s u r e  
law  w h i c h  was  f o u n d  u n c o n s t i t u t i o n a l  b y  t h e  U . S .  Suprem e  C o u r t  in  
E d g a r  v .  M I T E  C o r p . , 457 U . S .  624 (1 9 8 2 ) .  Thus  a v i o l a t i o n  o f
t h i s  p r e s u m p t i v e l y  u n c o n s t i t u t i o n a l  a c t  c o n s t i t u t e s  a p r e d i c a t e  
RICO a c t  v i o l a t i o n .  I f  t h e  m a i l s  w e r e  u s e d  i n  c o n n e c t i o n  w i t h  
t h e  t a k e o v e r  b i d  a R ICO  c r im e  m ig h t  b e  p r o v a b l e — b a s e d  on an 
u n c o n s t i t u t i o n a l  a c t .

S e c o n d ,  H . B .  184 d e f i n e s  r a c k e t e e r i n g  as  a " p a t t e r n  o f  
i l l e g a l  a c t i v i t y  t h a t  i n v o l v e s t w o  o r  m o r e  i n s t a n c e s  o f  i l l e g a l  
a c t i v i t y "  AS 1 1 . 5 9 . 0 2 0 ( a ) .  One i l l e g a l  a c t i v i t y  i s  a s t a t e  
f e l o n y  i n v o l v i n g  s e c u r i t i e s  o r  t a k e o v e r  b i d s ,  AS 1 1 . 5 9 . 0 2 0 ( b ) ( 3 ) .  
The u s e  o f  t h e  t e r m  . f e l o n y  s u g g e s t s  a c o n v i c t i o n ,  h o w e ve r ,  
AS 1 1 . 5 9 . 0 1 0 (b) (6 ) encom passed  th e  f e d e r a l  p r e d i c a t e  a c t s  w h ich  
i n c l u d e  " a n y  o f f e n s e  i n v o l v i n g  f r a u d  i n  t h e  s a l e s  o f  s e c u r i t i e s " .  
I s  a c o n v i c t i o n  r e q u i r e d ?  When i n c o r p o r a t i n g  t h e  f e d e r a l  
p r e d i c a t e  o f f e n s e s  u n d e r  A . S .  1 0 .5 9  . 020  ( b ) ( 6 ) i s  i t  the  
C o m m i t t e e ' s  i n t e n t  t o  i n c o r p o r a t e  as w e l l  t h e  l e g i s l a t i v e  h i s t o r y  
c f  t h e  f e d e r a l  a c t ?  T h e  i s s u e  o f  w h e t h e r  a c o n v i c t i o n  i s  
r e q u i r e d  u n d e r  t h e  f e d e r a l  a c t  i s  c u r r e n t l y  b e f o r e  the  
U . S .  Sup rem e  C o u r t .  S e d im a ,  S . P . R . L .  v .  Im re x  C o . ,  I n c . , 741
F . 2d 482 , 2d C i r . ,  1984 c e r t ,  g r a n t e d .  I f  t h e  Supreme C o u r t  
c o n c l u d e s  t h a t  a c o n v i c t i o n  i s  r e q u i r e d  u n d e r  t h e  f e d e r a l  a c t  and 
H . B .  184 i s  p a s s e d  w i t h  t h e  l e g i s l a t u r e  n o t  i n t e n d i n g  the  
s t a n d i n g  r e q u i r e m e n t  o f  a c o n v i c t i o n ,  t h e n  a p l a i n t i f f  may have  
t o  a l l e g e  a c o n v i c t i o n  i n  a s e c u r i t i e s  f r a u d  c a s e  u n d e r  A . S .
11 . 5 9 . 0 2 0 ( b ) ( 6 ) ( t h e  f e d e r a l  l a w  i n c o r p o r a t i o n  s e c t i o n )  b u t  may 
n o t  h a v e  t o  a l l e g e  a c r i m i n a l  c o n v i c t i o n  i n  t h e  same s e c u r i t i e s  
f r a u d  c a s e  u n d e r  A . S .  1 1 . 5 9 . 0 2 0 ( b ) ( 3 ) .

T \ ■ 1 n. . r-.     •



It
* - C o p e l a n d , L a n d y e . B e n n e t t  a n d  W o l f

R e p r e s e n t a t i v e  M i k e  M. M i l l e r  
A p r i l  2 6 , 1985 
Page 6

T h i r d ,  " e n t e r p r i s e "  i s  n o t  d e f i n e d  i n  t h e  b i l l .  I d e n t i f y i n g  
th e  e n t e r p r i s e  and d i s t i n g u i s h i n g  t h e  e n t e r p r i s e  f rom  the  
c u l p a b l e  p e r s o n  a r e  t h e  tw o  most d i f f i c u l t  p l e a d i n g  t a s k s  f o r  the  
p l a i n t i f f ' s  a t t o r n e y  u n d e r  t h e  f e d e r a l  a c t .  Y e t  H . B .  184 g i v e s  
c o u n s e l  no i n t e r p r e t i v e  a s s i s t a n c e .  W e  h a v e  a d d i t i o n a l  concerns  
abou t  H . B .  1 8 4 , h o w e v e r ,  ou r  comments h e r e  s h o u l d  i n d i c a t e  t o  you 
our d i f f i c u l t y  w i t h  t h e  b i l l .

I n  sum mary ,  H . B .  184 i s  u n a c c e p t a b l y  o v e r b r o a d  and w i l l  have 
a d e l e t e r i o u s  i m p a c t  upon the  A l a s k a  b u s i n e s s  community .
H.B.  184  s h o u l d  be  d r a f t e d  t o  s u p p r e s s  t h e  p r e c i s e  p r o b l e m  the 
C o m m i t t e e  w i s h e s  t o  a d d r e s s .  The o p e r a t i v e  t e rm s  o f  t h e  b i l l  
s h o u ld  b e  d e f i n e d  w i t h  p r e c i s i o n .  I n  a d d i t i o n ,  we h a v e  su g ge s te d  
t h a t  t h e  c i v i l  c a u s e  o f  a c t i o n  be  e l i m i n a t e d  f rom  t h e  b i l l ,  
t r e b l e  dam ages  be  e l i m i n a t e d  from t h e  b i l l  o r  a s t a n d in g  
r e q u i r e m e n t  o f  a c r i m i n a l  c o n v i c t i o n  b e  a d d e d  t o  t h e  b i l l .

S i n c e r e l y ,

COPELAND, L A N D Y E ,  BENNETT  and  WOLF

M ark  G. C o p e l a n d

E L : d b 3 :1
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Nf. J i m  Ay e r s  

Director of Legislation 

Office o f  the Governor 

Pouch A

Juneau, A l a s k a  99811 

Dear Mr. Ayers:

Thank y o u  for taking the time to discuss HB 1 8 4  with me today. After talking 

to you, I found a copy of a letter frcm Mr. W i l l i a m  M. Crane, Technical Manager, 

State L e g i s l a t i o n  Department, American I n stitute of Certified Public Accountants 

(A I CPA) s e t t i n g  forth guidelines for RICO L e g i s l a t i o n .  I have enclosed a 
copy of t h e  article from the Journal of A c c o u n t a n c y .

As you w i l l  discern from reading the article, t h e  AI CPA has been working closely 

wlTh C o n g r e s s m a n  Boucher. If I may be of any further assistance on this Issue, 

please d o  not hesitate to call me.

Enel o s u r e

cc: S e n a t o r  Bill Ray

M i k e  Mlllerc-"

J !m D u n c a n  

A sh i e y  Reed

Slncerel y,



A! CPA American institute of Certified Public Accountants
1211 Avenue ol the Americas. New York. NY 10036-8775 (212) 575-6200 Telex: 70-3396

M a r c h  2 / ,  i y 8 5
L e  R o y  T .  F u n k ,  C P A  F u n k ,  B a x t e r  & C o .9 3 0 9  G l a c i e r  H i g h w a y ,  S u i t e  B -  1 0 1  J u n e a u ,  A K  9 9 8 0 3
D e a r  L e R o y ,T h a n k  y o u  f o r  f i l l i n g  o u t  a n d  r e t u r n i n g  o u r  L e g i s l a t i v e  S u r v e y  f o r m .  T h a n k s ,  t o o ,  f o r  t h e  c o p y  o f  H o u s e  B i l l  1 8 4 ,  t h e  A l a s k a  R I C O  b i l l .A s  I  b e l i e v e  y o u  a r e  a w a r e ,  L e R o y ,  t h e  A I C P A  S t a t e  L e g i s l a t i o n  C o m m i t t e e  h a s  e s t a b l i s h e d  a  h i g h  p r i o r i t y  o n  h a n d l i n g  o f  s t a t e  R I C O  l e g i s l a t i o n .  A c o m m i t t e e  t a s k  f o r c e  o n  R I C O  h a s  e s t a b l i s h ­e d  g e n e r a l  g u i d e l i n e s  f o r  r e s p o n s e s  t o  s u c h  l e g i s l a t i o n .  I n  d e s c e n d i n g  o r d e r  o f  p r i o r i t y ,  t h e  g u i d e l i n e s  a r e :1 .  E l i m i n a t e  p r i v a t e  ( c i v i l )  s u i t  p r o v i s i o n s  " .  R e q u i r e  a  R I C O  c r i m i n a l  c o n v i c t i o n  b e f o r e  p r i v a t e  s u i t sm a y  b e  f i l e d3 .  R e q u i r e  a R I C O  c r i m i n a l  i n d i c t m e n t  b e f o r e  p r i v a t e  s u i t s  m a y  b e  f i l e d4 .  E l i m i n a t e  t r e b l e  d a m a g e  a w a r d sW i t h  t h e  a b o v e  g u i d e l i n e s  i n  m i n d ,  a  r e v i e w  o f  H o u s e  B i l l  184 m a y  b e  d o n e .  We f i n d  t h a t  t h e  b i l l  d o e s  p e r m i t  p r i v a t e  ( c i v i l )  s u i t s  a n d  d o e s  p r o v i d e  f o r  t r e b l e  d a m a g e  a w a r d s .  T h e r e f o r e ,  t o  m e e t  t h e  g u i d e l i n e s  o f  t h e  R I C O  t a s k  f o r c e ,  t h e  b i l l ,  i f  i t  i sg o i n g  t o  b e  e n a c t e d ,  s h o u l d  b e  a m e n d e d .I  w o u l d  a p p r e c i a t e  i t  i f  y o u  c o u l d  p r o v i d e  a n  u p d a t e  o f  t h e'--.•nt s t a t u s  o f  t h e  b i l l  a n d  i n f o r m a t i o n  o n  o t h e r  R I C O  b i l l s  may  h a v e  b e e n  i n t r o d u c e d  o r  w h i c h  a r e  i n  t h e  p l a n n i n g  s t a g e s .
S i n c e r e l y ,
W i l l i a m  M.  C r a n eT e c h n i c a l  M a n a g e rS t a t e  L e g i s l a t i o n  D e p a r t m e n t



RICO hits hard: 
treble damages and 
destroyed reputations.
by Congressman Rick Boucher

A  new form of extortion is sweeping the coun­
try, and business people of all types--espe­
cially such professionals as CPAs, as well as 
bankers, insurance agents and securities 
brokers— are among its primary victims. 
They arc being threatened with a weapon that 
can be more effective than brass knuckles, 
arson or vandalism, one that can inflict huge 
damages and can rain unjustified shame and 
ruin on them.

Ironically, it was Congress that inadver­
tently created this new method of extortion as 
part ol a bill designed to help legitimate busi­
nesses defend themselves against organized 
crime. Instead, this weapon— the Racketeer 
Influenced ami Corrupt Organizations Act 
(RICO)— has been turned against the very 
people Congress intended to protect.

Origin of RICO
RICO was originally passed by Congress in 
1070 as part of the Organized Crime Control 
Act. The bill's laudable goal was the eradica­
tion of organized crime in the United States. It 
aimed to accomplish this goal through a vari­
ety of reforms in law enforcement designed lo 
strengthen the hand oflhe federal government 
in its battle against the pernicious influence of 
organized crime. As Senator John McClellan
(l)-Ark.). the bill’s chief sponsor, pul it at the 
time. Congress created the RICO title of the 
act to attack the growing problem of orga-

FREDERICK C. (RICK) BOUCHER, II). iqMcM.nl>. ilic ninth 
ilislrtcl nl V iicimti ,iml is ;i Dcmncinlic niciiihcr nl Ilic Himim’ 
Judicial> Ciniiiiiiitcc tmil C'liiiiiinil J iM icc Suhciimimlicc lie 
is n inciiil'cr nl the Ainciicnn ainl Viij:iiiia liar associaliiins.

niz.cil crime moving into legitimate businesses 
and then using "all the techniques of violence 
and intimidation which it used in its illegal 
businesses to injure legitimate competitors."

Congress, however, did not believe it could 
define organized crime in a criminal statute in 
a way that would fairly, accurately and pre­
cisely identify the targets of its concern or. 
indeed, in a way that would avoid the consti­
tutional prohibition against creating so-called 
status offenses (such as saying "members of 
the Mafia” ). Therefore, Congress chose in­
stead to focus on the types of activities in 
which organized crime typically engages. The 
core of RICO. then, is an extensive list of 
criminal statutes that are defined to constitute 
"racketeering activities."

This list includes a variety of crimes nor­
mally associated with organized criminals: 
murder, kidnapping, hijacking, extortion and 
arson. Yet. in addition, because of some indi­
cations in 1970 that organized crime figures 
were beginning to traffic in stolen or counter­
feit securities, the Securities and iixehangc 
Commission asked the Senate to expand the 
list of criminal acts to include mail fraud, wire 
fraud and fraud in the sale of securities.

The statute makes it a separate federal 
crime to engage in a "pattern of racketeering 
activity" in certain relationships to an "enter­
prise." (And the definition of enterprise is 
broad.) The “ pattern of racketeering activ­
i ty "  defined in the statute may require notbi.ig 
more than an accusation— not a conviction—  
that the defendant twice within a 10-year span 
committed any of the acts listed as “ racke­
teering activities."

Owing to the insidious nature of oiganiz.ed 
crime. Congress purposely wrote the provi­
sions of RICO to cast a wide net. Congress 
realized that, if the list of criminal activities 
delining organized crime was too nanow. the 
hard-coie ciiminal could simply get around 
the statute by moving his activities into a new 
arena not reached by the statute. As Senator 
McClellan explained. Congress could not 
“ anticipate everything" and needed to write a 
broad, general statute.

At the time these provisions were being

102 Journal of Accountancy. December l*)r 5



•.given cafel‘uI consideration by Congress, it 
seemed reasonable to write a broad statute 
•because experienced federal prosecutors were 
to be responsible for enforcing it. Congress 
was counting on the Department of Justice to 
take this potent weapon and to use it— not 
against every conceivable person who could 
be swept within its terms but only against the 
type of hard-core organized crime figures who 
framed the purview of congressional concern.

Such reliance by Con­
gress on the exercise of 
prosecutorial discretion is 
not at all unusual. The dif­
ficulty of writing laws to fit 
precisely the problem being 
attacked and the difficulty 
in “ anticipating e very ­
thing" mean that Congress 
often nust give the execu­
tive branch of government 
broad authority to address a 
problem and also must rely 
on the executive branch to 
apply the law reasonably 
and responsibly. This was 
precisely the intent of Con­
gress when it enacted the 
R ICO  statute.

Indeed, the Department 
o f Justice responded by 
promulgating guidelines 
for all federal prosecutors 
and instructed them not to 
use RICO in “ imaginative 
prosecutions”  that would 
take advantage of the full 
theoretical reach of RICO.
These guidelines delineate 
various principles designed 
to confine the use of RICO 
by the federal government 
to "the activity which Con­
gress most directly ad­
dressed— the infiltration of 
organized crime in the nation's economy." 
Guided by these sensible restraints, RICO has 
in fact become a valu; ble tool for federal pros­
ecutors, who have employed it both responsi­
bly and effectively in the war against orga­
nized crime.

The Problem with RICO
Unfortunately, with little consideration of the 
full impact of what it was doing. Congress, at 
virtually the last minute and with minimal de­
bate, added a provision to RICO that permits

private parties to bring civil suits under its 
provisions and to collect treble damages as 
well as attorneys' Ices. Private parties and 
private attorneys, of course, arc not restrained 
in*their use of RICO by any of the public- 
policy considerations that restrain the actions 
of federal prosecutors; nor are they under any 
obligation to use the statute only for the pur­
poses that Congress intended. On the con­
trary, many believe that a private attorney is

obligated to make any claim that lie can rea­
sonably assert under the letter of the law on 
behalf of his client.

Thus, the result of combining this broadly 
worded statute with the unfettered use made 
of it by private parties has been an explosion 
of R IC O  treble-damage claims in cases 
against people Congress never intended to be 
victimized by this powerful weapon.

Because of the breadth of the criminal fraud
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statutes and the hreadtli of the RICO statute, 
in almost any instance in which a venture has 
lost money or a stock has fallen in value a 
disappointed investor can allege that the busi­
ness person's behavior fell within the legal 
standard for "fraud " and can accuse the per­
son of being a "racketeer."

In fact, nearly every type of commercial 
dispute can be and Int. been converted into a 
R ICO  action because such controversies often 
involve allegations ol fraud. Civil RICO ac­
cusations have turned up in a wide variety of 
such disputes, including the churning of 
stock, representations about a broker’s exper­
tise. projections used in a real estate syndica­
tion. disputes between a landlord and a tenant, 
the disallowance of an insurance claim, al­
leged overcharges by a printer, and the failure 
to publish a medical journal according to a 
contractual agreement.

In one recent case, for example, the U.S. 
Court of Appeals for the Fourth Circuit, 
which includes my home state of Virginia, 
ordered reinstatement of a RICO case brought 
by a condominium developer who alleged that 
*hc purchasers of an office condominium unit 
were trying to "extort" an unreasonably high 
price from him in connection with the devel­
oper’s effort to repurchase the condo unit in 
order to include it in a block of units the devel­
oper wanted to sell to IBM. The trial judge 
had aptly characterized this dispute as "a t  best 
a garden-variety commercial breach of con­
tract" case.

Nevertheless, the appeals court said that the 
developer's allegations against his purchas­
ers— two luisband-and-wife couples— might 
make out a claim of "extortion" under state 
law and. therefore, that the developer could 
press a "racketeering" case against them un­
der RICO. I lic two businessmen who origin­
ally bought the condominium unit and their 
wives thus now stand accused of being racke­
teers.

Although the most pernicious use ol civil 
RICO is the converting of such commercial 
disputes into treble-damage racketeering 
claims, the broad sweep of R IC O ’s language 
has meant that RICO claims have turned up in 
a variety of othci situations in which its use 
can only be desei ibed as bizarre. In one recent 
case a district court s;iid that a plaintill could 
press a RICO claim in a dispute between the 
Church of Scientology and some of its ex- 
members over the " th e l t "  and "perversion" 
of the "church's scriptmcs." RICO claims 
have surfaced in other religious disputes, as

well as in disputes between spouses and liens.
In yet another recent case RICO was used to 

sue former Vice-President Walter Mondale 
and members of the Democratic National 
Committee for allegedly offering political 
contributions to other Democratic candidates 
in exchange for promises not to oppose Rea­
gan administration policies. This use of RICO 
was thrown out of court, not because of any 
fundamental problem with calling on R ICO in 
such a case but merely because the specific 
form of bribery alleged did not fall within the 
specific bribery acts listed in RICO.

In what may be the most perverse use of 
civil RICO to date, a federal trial court held 
that a RICO claim could go forward against 
FBI agents who had orchestrated an under­
cover "s t ing " operation. It is hard to imagine 
a use of RICO further afield from the intent of 
Congress, but the courts have found them­
selves powerless to cope with misuses of this 
poorly dialled statute. As a result, the courts 
have repeatedly called on Congress to correct 
its mistake.

Not only has civil RICO been used in types 
of cases unintended by Congress: in fact, it 
has been used principally against the legiti­
mate businesses it was designed to protect. 
The sad fact is that only a handful of civil 
cases in which gangsterlike conduct is alleged 
have been brought under R ICO— and in each 
of these cases the defendants had first been 
prosecuted and convicted under criminal stat­
utes.

Not surprisingly, business people injured 
by organized crime have been reluctant to take 
the risk of bringing such lawsuits for damages 
unless the government has first successfully 
gone after the criminals. When the federal 
government needs the aid ol the Witness Pro­
tection Program, administered by the U.S. 
Marshals Service, in order to prosecute mem­
bers ol organized crime, it is unrealistic to 
expect a private business person to lake on the 
mob alone in a civil suit.

Although most organized crime figures 
have not lelt the ellccls ol civil RICO, the list 
of leading U.S. businesses that have found 
themselves laigets of civil RICO accusations 
runs lor pages. It includes \iriuall> all ol the 
eight largest CPA  linns: such mujoi broker­
age houses as Men ill Lynch and Dean W itter: 
such banks as Citibank. Ciocker National 
Bank and First American Banksharcs: such
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RICO has slraveil far from the 
target that Congress hail in 
mind when it wrote and passed 
the act. ’Ilic Court’s majority 
opinion stated that, ‘ ‘ in its pri­
vate civil version. R ICO  is 
evolving into something quite 
different from the original con­
ception of its enactors” and 
that “ private civil actions un- 
der the statute arc being 
brought almost solely against” 

3 what the Court called "rcspect- 
* ed and legitimate enterprises" 

^  rather than against "the arche­
typal. intimidating mobster."

Justice Tluirgood Marshall, 
writing for the four dissenting 
justices, including Justices 
llarrv B lackmun. W il l iam  
Brennan and Lewis Powell. 

-  was even more explicit in de­
tailing the ways in which civil 

CnnuroMiKm llouclier lloltl. ;tf ;i llnusc Criinin.il Justice Subcommiaee hearing, RICO has Unintentionally rCVO- 
(liseiisves his propusctl RICO legislation with Congressman John Conyers. Jr. lutioiliz.cd federal litiuatioi) 
(D-Mich ). chairman of the subcommittee. ... . . ' . .

I his revolution is occurring be­
cause civil RICO allows plain­

tiffs both to federalize claims that have tradi­
tionally been litigated in state courts under 
state law and also to avoid carefully structured 
civil remedies in such areas of federal law as 
securities and commodities regulation.

Justice Marshall, a person who could never 
be accused of being a front man for business 
interests, worried openly about the impact of 
these suits: "These cases take their toll: their 
results distort the market by saddling legiti­
mate businesses with uncalled-for punitive 
bills and undeserved labels. To allow punitive 
actions and significant damages lor injur) be­
yond that which the statute was intended to 
target is to achieve nothing the statute sought 
to achieve, and ironically to injure many of 
those lawful businesses that the statute sought 
to protect."

The pervasive impact of legislation run 
amok goes far beyond the simple measure­
ment of the excessive damages awards that 
may be won under its provisions or the distor­
tion ol state and lederal law it causes. Indeed, 
civil R ICO  may be described quite accurately.

T  - ’ r. ^

manufacturers as General Motors. Miller 
Brewing and Rockwell International: insur­
ance companies, including State Farm. Trav­
elers and Lloyd's of London; and even law 
firms.

Not by any stretch of the imagination is any 
of these businesses the type of organized 
criminal enterprise that Congress meant lo be 
subject to attack under the RICO statute. De­
spite the legitimacy of these businesses, 
they— not organized crime figures--have 
been the principal defendants in civil RICO 
cases,

RICO and the Supreme Court
This picture of misuse of civil RICO is not just 
derived from the complaints of business peo­
ple who have been caught 011 the wrong side 
of expensive litigation. A  special task force of 
the American Bar Association recently com­
pleted an extensive study of civil RICO. Il 
found that only about 9 percent of all civil 
R l ( '() cases involve offenses commonly asso­
ciated wilh prolessional ciiminal activity. The 
task lorec accordingly called for substantial 
rebuilt ol civil RICO to eliminate its misuse.

liven more recently, in Scdinni v. Imre. 1 
Cnmptmv  (decided in July I9K5). the Supreme 
Court had occasion lo look at civil RICO . I lic 
Court was unanimous in recognizing that civil
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as I did at (lie beginning of this article, as a 
new form of extortion. The threat of filing a 
civil R ICO  action carries with it not just the 
risk of being hit with treble damages at the end 
of the suit and the additional threat of an 
award of attorneys’ Ices; it also entails an al­
most certain enormous expense associated 
with the liberal and wide ranging discovery 
that has been allowed by the federal courts.

In addition, a threatened RICO suit carries 
with it the opprobrium associated with being 
branded in public as a “ racketeer." Nothing 
is more important to professionals or business 
people than their reputations. Nothing can be 
more devastating to a professional or personal 
reputation than the publicity that usually is 
associated with the filing of a “ racketeering" 
cl argc. Thus, merely by threatening to bring 
and publicize a R ICO  claim, a business rival 
or other person can “ extort" money almost as 
easily as the gangster with brass knuckles.

Again, this fear is not just voiced by inter­
ested defendants but is the conclusion of Jus­
tices Marshall, Blackmun. Brennan and 
Powell: "M a n y  a prudent defendant, facing 
ruinous exposure, will decide to settle even a

case with no merit. It is thus not surprising 
that civil RICO has been used for extortive 
purposes, giving rise to the very evils that it 
was designed to combat."

The majority of the Supreme Court did not 
disagree with the observations of these four 
justices. The majority parted company from 
the dissenters in the civil RICO case only on 
the question of whether the courts may prop­
erly give the statute a narrow interpretation in 
order to eliminate some of these difficulties. 
The hare majority held that there is nothing 
that the courts can do. that the wording of the 
statute does not allow for a narrow judicial 
construction, and that any correction in the 
statute’s defects “ must lie with Congress."

Thus, without congressional action, the use 
of civil RICO in this unintended and disrup­
tive manner is likely to grow. Despite the fact 
that the statute has been on the books since 
1970, the plaintiff’s bar has begun to recog­
nize the power of civil RICO only in the last 
few years. The A B A  RICO task force found 
that only 3 percent of ail reported RICO deci­
sions were decided before 1980 and that the 
number of such decisions has grown substan­

tially each year since then. 
Moreover, it is only in the last 
few years that bar groups and 
publications aimed at lawyers 
have bciuin to focus attention on 
civil RICO.

In addition, only recently 
have the appellate courts con­
firmed the sweep of civil RICO 
by turning back various attempts 
to read the statute narrowly. 
With the Supreme Court deci­
sion in Scdinnt, which both con­
firmed the breadth of the statute 
and focused even more attention 
on its potential uses, the number 
and variety of disputes that will 
be turned into civil R ICO  claims 
can be expected to grow at an 
accelerated rate. Unless there is 
action by Congress, the shadow 
that civil RICO casts over busi­
ness disputes will grow larger 
and darker.

The Best Solution
With my introduction in Congress of HR 
2943, I have tried to respond to the Supreme 
Court’s and other conns' invitations to Con­
gress to reform civil RICO. M y  bill would

Congressman Boucher (ri^lil) coolers un RICO with Theodore C. Ilatreaux, 
vice-president in charge ol the Washington, D C ., olliee of the A ICI’A.
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limit the private civil treble-damage provision 
by allowing a private plaintiff to bring suit 
only when the claim arises from an injury 
caused by conduct that has first led to the 
defendant's conviction either of one of the 
criminal offenses listed in the statute or of a 
criminal violation of RICO itself.

This amendment would make it clear that 
the private civil provisions of RICO are to be 
used only against persons whom prosecutors 
have decided to charge and whom juries have 
decided to convict of criminal violations of 
R ICO  or the underlying criminal offenses. 
The statute would thus recognize the critical 
role that federal and local prosecutors and ju ­
ries should play in determining whether a per­
son has actually engaged in criminal activity 
and. as a consequence, whether this person is 
properly subject to the special treble-damage 
liabilities created by RICO.

I hope to obtain strong support to ensure the 
passage of this important legislation. One 
might think such legislation would sail 
through Congress easily, given the wide­
spread unintended use to which civil R ICO 
has been put. But reform will not come easily.

Lawyers who make a living bringing dam­
age actions have a vested interest in preserv­
ing this unintended gift from Congress with 
which they can extort settlements. These law­
yers have an effective lobby and could be suc­
cessful in promoting merely cosmetic reforms

that would preserve the ability to misuse civil 
RICO.

The effort lo reform civil RICO also suffers 
from a cacophony of proposals. Space does 
not permit an attempt to detail all these pro­
posals and explain why they reach inappropri­
ate. inadequate or unmanageable results. 
After studying the various alternatives, how­
ever. I am satisfied that amending civil R ICO  
to require a prior criminal conviction is the 
simplest, most direct way to refocus R ICO  on 
its intended target— organized crime— with­
out adversely affecting the use of criminal and 
civil RICO by the federal government, whose 
war on organized crime was always intended 
to be the act's primary beneficiary.

Under this approach, private parties who 
have truly been victims of organized crime 
will still have a civil action: their use of the 
statute will be unaffected, since, as noted ear­
lier. history has shown lhat they use the statute 
now only after the government has successful­
ly pressed criminal charges.

Congress must address this significant 
piece of anticrime legislation and set it back 
on the correct course. Criminal R ICO has 
been an effective weapon in the hands of the 
federal government in attacking organized 
crime. Unfortunately, civil RICO has inad­
vertently become a potent and an inappropri­
ate weapon in the hands of private plaintiffs 
and their attorneys in attacking ordinary and 
respected business people.

Congress must rid our courts of this new 
form of government-sponsored extortion and 
must return this statute to its intended use— as 
a remedy for legitimate businesses besieged 
by the scourge of organized crime, a
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Racketeering Act turns on corporations
By Warren Rtchey
StoH wnler ol The Christian Science Monilor________

WashingtonThere was a time when only mob­sters had anything to fear from the federal government's anti-racketeer­ing laws. Those days are gone.Today, reputable corporations and businesses — companies such as Shearson-American Express, Lloyds of London, and Price Waterhouse — are just as likely as underworld mobsters to face racke­teering charges.The culprit in this development is the increasingly popular civil section of the 1970 Racketeer Influenced and Corrupt Organizations (RICO) Act. Today, it is being used by creative private-sector lawyers against the very companies it was designed 15 years ago to protect."It seems redundant to .say that the Racketeer Influenced and Cor­rupt Organizations A c t . . .  of the Or­ganized Crime Control Act of 1970 was intended to deal with organized crime," says John M. Finch of the National Association of Manufactur- rs. "Redundant, perhaps, butneces- ary," he adds,"This is not what Congress had in ind when it passed R IC O ," says

Irvin B . Nathan, a Washington lob­byist for the insurance industry.RICO  has proved to be one of the government's most powerful weap­ons in striking back at organized crime nationwide. In recent years mafia bosses have been convicted or indicted on broad criminal RICO charges in New York, Cleveland, Los
. ‘RICO is likely to be a 
prominent feature of the 
commercial dispute land­
scape in a wide range of 
cases,’ says Stephen 
Glasser.

Angeles, and many others cities. But now, private-sector lawyers are dis­covering that the same broad inter­pretation of R ICO , so essential to gaining convictions against mob­sters, can also be useful in boosting , the stakes in favor of their clients in common commercial legal disputes.On July 1, the Supreme Court upheld this broad reading of RICO,

in effect giving lawyers nationwide a go-ahead to tack civil RICO  counts on lawsuits ranging from routine con­tract disputes, to landlord-tenant and possibly even divorce suits. Not only are R IC O  suits relatively easy to file, but they offer a reward of triple dam­ages pius legal fees for anyone who can prove he or she was a victim of a “ pattern of racketeering."Under RICO, racketeering exists when an individual or an enterprise commits at least two offenses within a 10-year period. The long list of offenses includes murder, extortion, and kidnapping, as well as mail, wire, and securities fraud.Because of extensive use of tele­phone and mail services by most businesses, mail and wire fraud charges are particularly easy to bring in the context of most business disputes.Defending against such charges is another matter entirely.For some firms just the threat of substantial legal fees while being tarred with federal racketeering charges — no matter how groundless the allegations — are enough to per­suade them to settle out of court.
For others, enduring such charges 

Please see RICO next page



Irom preceding pageL*i becoming a regular part of doing business.In 1983, Lloyd’s of London and the Lincoln Insurance Company were sued in Michigan because they refused to pay a fire claim to the person they believed set the fire.One of the charges was a racketeering charge, based allegations that the insurance companies collected premi­ums with no intention of ever paying claims should they iirise. Because policy documents and payments were sent by mail on more than two occasions, the actions consti­tuted a "pattern of racketeering" under RICO.The federal judge in the case refused to dismiss the RICO charge before the trial, but the charge was ulti­mately dropped by the filing attorneys because they did not think it would hold up under judicial scrutiny during the trial. jThe attorney for the insurance company, Charles Tuffley, says including a R ICO  count in a business dis­pute case generally “ makes the case more expensive to ; litigate. [And] “ most of those claims are brought to give : the insured additional leverage to obtain a settlement.”  j As a result of such cases, RICO has taken on a life of its ; own. Some legal experts suggest that it has already ■ eclipsed state fraud laws. !"It really is revolutionizing commercial litigation," j says Susan O ’Connor of the American Law Institute in • Philadelphia."R ICO  is likely to be a prominent feature of the commerical dispute landscape in a wide range of cases , from corporate takeovers to loan defaults." says Stephen Glasser. president of Legal Times, a weekly law review. iIn the meantime, several members of Congress are ex- ’ amining how to amend RICO  to prevent what some con- ; sider abuses by private lawyers. The problem is that no ; one can agree on what constitutes “ racketeering." sBusiness groups would like to see the racketeering statute apply only to illicit criminal enterprises, such as Mafia syndicates.Others maintain that the RICO statute should stay as is, applying to both legal and illegal organizations. Some lawyers contend that the current RICO statute, if left 'alone, will help restore true ethics to the US business community and help reduce fraud in America.Still others contend that the ultimate costs of main­taining civil RICO in its current form will be a growing case load in federal court and increasingly expensive commercial lawsuits.
H ow  R IC O  em phasis has changedWashington

Cocigreii passed RICO as pan of the Organized 
Crime Control A n  ol 1970. In it. ledend prosecutors are 
granted hroad fxim-m to charge ailegod organized cr.mi- 
a m  with committing s sene* ol crime* or what amounts 
to ■ “pattrm ol rackrtrmng.'' Rather than stop there. 
Cocvcrr** ai*o wuntrd to encourage the private sectors

participation in the fight against organized crime. A  civ section was included in the anti-racketeering law. It wa aimed at encouraging businessmen and their lawyers tc in effect, become private-sec tor prosecutors.Fifteen yeais ago, the congressional spotlight was oi the archetypal godfather version of racketeering. Mem bers of Congress were concerned that Mafia bosses usinj strong-arm tactics and stolen riches could make offer, that honest but frightened businessmen couldn’t refuse.Today, only 9 percent of RICO  civil suits relate ti typical mobster activity such as embezzlement, extor tion, political corruption, and bribery. And 81 percent o all R ICO  suits filed involve either alleged securitie; fraud, business disputes, or antitrust allegations, accord ing to an American Bar Association study. — W. R
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C o m p a r i s o n  o f  HB 184 t o  f e d e r a l  RIC O l e g i s l a t i o nR e p r e s e n t a t i v e  Max G r u e n b e r gG e o r g e  W. E dw ards  L e g i s l a t i v e  C o u n s e l
T h i s  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  a  c o m p a r i s o n  o f  HB 1 8 4,  w h i c h  c o n c e r n s  i l l e g a l l y  c o n t r o l l e d  e n t e r p r i s e s ,  w i t h  f e d e r a l  r a c k e t e e r  i n f l u e n c e d  o r g a n i z a t i o n s  (RIC O) l a w s .  C o p i e s  o f  a l l  R IC O  l a w s  a r e  a t t a c h e d .S e c t i o n  1 o f  HB 184 i s  a s t a t e m e n t  o f  p u r p o s e  n o t  f o u n d  i nr i c o :---------S e c t i o n  2 amends e x i s t i n g  l a w  b y  a d d i n g  a new c h a p t e r  59 t h a t  c o n c e r n s  i l l e g a l l y  c o n t r o l l e d  e n t e r p r i s e s .S e c t i o n  1 1 . 5 9 . 0 1 0  i d e n t i f i e s  t h e  u n l a w f u l  a c t s  u n d e r  t h i s  c h a p t e r  a s  a c q u i s i t i o n  o r  c o n t r o l  o f  a n  e n t e r p r i s e  t h r o u g h  r a c k e t e e r i n g  a n d  a c q u i s i t i o n  o f  an  e n t e r p r i s e  i n  e x c h a n g e  f o r  p r o p e r t y  o b t a i n e d  t h r o u g h  r a c k e t e e r i n g .  R IC O  s e c t i o n  1962 p r o h i b i t s  s i m i l a r  a c t i v i t i e s  b u t  o n l y  w i t h i n  i n t e r s t a t e  c o m m e r c e .S e c t i o n  1 1 . 5 9 . 0 2 0 ( a )  d e f i n e s  r a c k e t e e r i n g  a s  a p a t t e r n  o f  i l l e g a l  a c t i v i t y  i n v o l v i n g  a t  l e a s t  two a c t s .  I t  i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 1 ( 5 ) .S u b s e c t i o n  (b) d e f i n e s  " i l l e g a l  a c t i v i t y "  a s  o f f e n s e s  g e n e r a l l y  s i m i l a r  t o  t h o s e  s p e c i f i e d  i n  R IC O  s e c t i o n  1961(1) a n d  s p e c i f i c a l l y  i n c o r p o r a t e s  t h e  R IC O  s e c t i o n  b y  r e f e r e n c e .s i g n i f i c a n t  d i f f e r e n c e  i s  t h a t  i l l e g a l  a c t i v i t y  u n d e r  t h e  b i l l  m u s t  b e  f e l o n i o u s  w h i l e  m i s d e m e a n o r  o r  f e l o n y  c o n d u c t  w i l l  s a t i s f y  t h e  r e q u i r e m e n t s  o f  R I C O .
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S u b s e c t i o n  (c)  p r o v i d e s  a  d e f i n i t i o n  o f  " p a t t e r n "  o f  i l l e g a l  a c t i v i t y  t h a t  d o e s  n o t  a p p e a r  i n  R I C O .S e c t i o n  1 1 . 5 9 . 0 3 0 ( a )  a p p l i e s  t o  i n t r a s t a t e  c r i m e  an d  r e q u i r e s  t h a t  a t  l e a s t  o n e  i n s t a n c e  o f  i l l e g a l  c o n d u c t  b e  w i t h i n  A l a s k a  t o  b r i n g  t h e  r a c k e t e e r i n g  c o n d u c t  u n d e r  t h i s  c h a p t e r .  R IC O  c o n c e r n s  o n l y  i n t e r s t a t e  a c t i v i t y .  T h e  o t h e r  q u a l i f i c a t i o n s  a r e  u n i q u e  t o  t h e  b i l l .S u b s e c t i o n  (c)  r e q u i r e s  t h a t  r e l e v a n t  p a s t  c r i m i n a l  a c t i v i t y  b e  l e s s  t h a n  f i v e  y e a r s  o l d .  R IC O  s e c t i o n  1 9 61 ( b )  s e t s  t h e  l i m i t  a t  10 y e a r s .S u b s e c t i o n  (d) c o n c e r n s  m e t h o d s  o f  p r o o f  a n d  a p p e a r s  t o  b e  u n i q u e  t o  t h e  b i l l .S u b s e c t i o n  (e) e x c l u d e s  f o r  p u r p o s e s  o f  t i m e  c o m p u t a t i o n s  p e r i o d s  i n  w h i c h  a  p e r s o n  was u n d e r  c r i m i n a l  j u r i s d i c t i o n .  R I C O  s e c t i o n  1 9 61 ( 5)  a d d r e s s e s  t h i s  b u t  t o  a much more  l i m i t e d  e x t e n t .S e c t i o n s  1 1 . 5 9 . 0 4 0  a n d  1 1 . 5 9 . 0 5 0  d e s i g n a t e  c r i m e s  u n d e r  t h i s  c h a p t e r .  P e n a l t i e s  r a n g e  f r o m  20 y e a r s  an d  $ 5 0 , 0 0 0  a s  an  A f e l o n y  t o  30 y e a r s  a n d  $ 7 5 , 0 0 0  a s  an  u n c l a s s i f i e d  f e l o n y  p u r s u a n t  t o  c h a n g e s  i n  s e c t i o n s  7 a n d  8 o f  t h e  b i l l .  R IC O  s e c t i o n  1963 p r o v i d e s  f o r  a  maximum p e n a l t y  o f  20 y e a r s  a n d  $ 2 5 , 0 0 0 .S e c t i o n  1 1 . 5 9 . 0 6 0  a p p e a r s  t o  b e  u n i q u e  t o  t h e  b i l l .S e c t i o n  1 1 . 5 9 . 0 7 0  i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 4 ( d ) .S e c t i o n  1 1 . 5 9 . 0 8 0  i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 4 ( c )S e c t i o n  1 1 . 5 9 . 0 9 0  i s  a  f o r f e i t u r e  p r o v i s i o n  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 3 ( c )  b u t  m ore  s p e c i f i c  a s  t o  p r o p e r t y .S e c t i o n  1 1 . 5 9 . 1 0 0  i s  c o n c e p t u a l l y  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 4 ( a )  a n d  ( b ) .S e c t i o n  1 1 . 5 9 . 1 1 0  (a) i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 8 ( a ) .  S u b s e c t i o n  (b) i s  s i m i l a r  t o  R I C O  s e c t i o n  1 9 6 8 ( b ) .S u b s e c t i o n  (c) i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 8 ( d ) .S u b s e c t i o n  (d) i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 8 ( g ) .
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S u b s e c t i o n  (e) i s  s i m i l a r  t o  R IC O  s e c t i o n  1 9 6 8 ( f ) ( 3 ) .S u b s e c t i o n  ( f )  i s  s i m i l a r  t o  R IC O  s e c t i o n  1968 ( f ) ( 5 ) .S e c t i o n  1 1 . 5 9 . 1 2 0  a p p e a r s  t o  b e  u n i q u e  t o  t h e  b i l l .S e c t i o n  1 1 . 5 9 . 9 0 0  a d o p t e d  t h e  d e f i n i t i o n  f o r  " e n t e r p r i sf r o m  R IC O  s e c t i o n  1 9 6 1 ( 4 ) .  The d e f i n i t i o n  o f  " p r o p e r t y  n o t  f o u n d  i n  R I C O .No a d d i t i o n a l  s e c t i o n s  o f  t h e  b i l l  a p p e a r  w i t h i n  R I C O .G W E :c s h  C3/0 43E n c l o s u r e





LEGISLATIVE AFFAIRS A GENCY

M E M O R A N D U M  A p r i l  15,  1987
SUBJECT: D r a f t  CSSB 3 0 ( J u d ) ,  r e l a t i n g  t o  t e r m i n a t i o n  o f  t h e  p a r e n t a l  r i g h t s  o f  c e r t a i n  s e x u a l  o f f e n d e r sTO:FROM: S e n a t o r  J a l m a r  K e r t t u l aG e o r g e  U t e r m o h l g ^ ^  L e g i s l a t i v e  C o u n s e l
The d r a f t  CSSB 3 0 ( J u d )  c o n t a i n s  amendments a d d i n g  s e x u a l  a s s a u l t  and s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f o u r t h  d e g r e e  t o  t h e  l i s t  o f  g r o u n d s  on w h i c h  p a r e n t a l  r i g h t s  may b e  t e r ­m i n a t e d  and p r o v i d i n g  f o r  i n h e r i t a n c e  r i g h t s  u n l e s s  a c o u r t  t e r m i n a t e s  i n h e r i t a n c e  r i g h t s .The d r a f t  c o m m i t t e e  s u b s t i t u t e  d o e s  n o t  a d d r e s s  t h e  i s s u e  o f  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  SB 3 0 .  A t  t h i s  t i m e  i t  i s  n o t  c l e a r  t o  w h a t  e x t e n t  t h e  b i l l  s h o u l d  a p p l y  r e t r o s p e c t i v e l y .  The D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  h a s  r e q u e s t e d  t h a t  I  c o n t a c t  Andy H a r r i n g t o n  w i t h  A l a s k a  L e g a l  S e r v i c e s  i n  F a i r b a n k s  f o r  i n f o r m a t i o n  on t h i s  i s s u e .  I  w i l l  c o n t a c t  M r .  H a r r i n g t o n  t o  o b t a i n  h i s  s u g g e s t i o n s .  However t h e  r e t r o ­s p e c t i v e  a p p l i c a t i o n  o f  c i v i l  l a w s  may be c h a l l e n g e d  b y  t h o s e  p e r s o n s  whose  r i g h t s  a r e  a f f e c t e d  b y  t h e  c h a n g e  i n  t h e  l a w .  I t  i s  p o s s i b l e  t h a t  t h e  c o u r t s  may s t r i k e  down t h e  r e t r o s p e c t i v e  a s p e c t  o f  SB 30 i f  i t  a d v e r s e l y  a f f e c t s  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  a  p e r s o n  s u b j e c t  t o  t h e  b i l l .As s o o n  a s  I  r e c e i v e  t h e  n e c e s s a r y  i n f o r m a t i o n  f r o m  M r .  H a r r i n g t o n  and c o n d u c t  p r e l i m i n a r y  l e g a l  r e s e a r c h  i n t o  r e t r o ­s p e c t i v e  a p p l i c a t i o n  o f  c i v i l  l a w s ,  I  w i l l  p r e p a r e  t h e  n e c e s s a r y  amendment t o  a c h i e v e  r e t r o a c t i v i t y  o r  a  memorandum d i s c u s s i n g  why r e t r o a c t i v i t y  I s  n o t  a p p r o p r i a t e .G U : mkr ml 1/024E n c l o s u r e
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

IN  THE SENATE BY THE J U D I C I A R Y  COMMITTEECS FOR SENATE B I L L  NO. 30 ( J u d i c i a r y )IN THE LEGISLATURE OF THE STATE OF ALASKA FIFTEENTH LE G ISL A TU R E  -  F I R S T  S E S S IO NA B I L LF o r  an A c t  e n t i t l e d :  "A n A c t  r e l a t i n g  t o  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  o fp e r p e t r a t o r s  o f  c e r t a i n  s e x u a l  o f f e n s e s . "BE I T  ENACTED BY THE LEGIS LATURE OF THE STATE OF ALASKA:*  S e c t i o n  1. AS 2 5 . 2 3 . 0 3 0 ( b )  i s  amended t o  r e a d :(b) I f  t h e  c o u r t  f i n d s  i n  t h e  i n t e r e s t  o f  s u b s t a n t i a l  j u s t i c e ,  u n d e r  AS 2 2 . 1 0 , 0 4 0 ,  t h a t  t h e  a d o p t i o n  p r o c e e d i n g  [MATTER] s h o u l d  be h e a r d  i n  a n o t h e r  j u d i c i a l  d i s t r i c t ,  t h e  c o u r t  may t r a n s f e r ,  s t a y  o r  d i s m i s s  t h e  p r o c e e d i n g  i n  w h o l e  o r  i n  p a r t  on [ANY] c o n d i t i o n s  t h a t  a r e  j u s t .*  S e c .  2 .  AS 2 5 . 2 3 . 0 3 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :(c )  P r o c e e d i n g s  f o r  t h e  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  on t h e  g r o u n d s  s e t  o u t  i n  AS 2 5 . 2 3 . 1 8 0 ( c ) ( 3 )  s h a l l  be  b r o u g h t  i n  t h e  s u p e r i o r  c o u r t  f o r  t h e  d i s t r i c t  i n  w h i c h  t h e  c h i l d  t h a t  i s  t h e  s u b j e c t  o f  t h e  a c t i o n  r e s i d e s .*  S e c .  3 .  AS 2 5 . 2 3 . 0 5 0 ( a )  i s  amended t o  r e a d :i(a) C o n s e n t  t o  a d o p t i o n  i s  n o t  r e q u i r e d  o f(1) f o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  a p a r e n t  who h a s  a b a n ­do ned a c h i l d  f o r  a p e r i o d  o f  a t  l e a s t  [NOT LE S S  THAN] s i x  m o n t h s ;(2) a p a r e n t  o f  a c h i l d  i n  t h e  c u s t o d y  o f  a n o t h e r ,  i f  t h e  p a r e n t  f o r  a p e r i o d  o f  a t  l e a s t  one y e a r  h a s  f a i l e d  s i g n i f i c a n t l y  w i t h o u t  j u s t i f i a b l e  c a u s e ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  i n d i g e n c y ,(A) t o  c o m m u n i c a t e  m e a n i n g f u l l y  w i t h  t h e  c h i l d ,  o r(B) t o  p r o v i d e  f o r  t h e  c a r e  and s u p p o r t  o£ t h e  c h i l da s  r e q u i r e d  by  law  o r  j u d i c i a l  d e c r e e ;- 1 -  CSSB 3 0 ( J u d )


