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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 23, 1987

SUBJECT: Comparative analysis of CSSB 1 (HESS)
and SB 1

TO: Senator Paul Fischer

Chairman, Senate HESS Committee

FROM: Edward H. Hein
Legislative CoM r

CSSB 1 (HESS) (2/7/20/87 draft) would remedy several problems
with SB 1. First, it would eliminate a conflict between
criminal penalties under AS 18.06.040 and AS 18.80.270.
Both penalty sections (if the bill 1is passed in its
unamended form) make it a misdemeanor to discriminate
against a physically or mentally disabled person with regard
to public accommodations. Yet, the penalty under AS 18.80
is only half the penalty provided under AS 18.06. There—
fore, there is a potential for a constitutional due process
violation because of the prosecutor®s discretion to choose
differing penalties for the same conduct.

Second, the CS removes questions and ambiguities about the
state Human Rights Commission®s authority and duty to en-—
force provisions relating to discrimination.

Third, the CS eliminates some very badly drafted language in
AS 18.0C that makes certain provisions unenforceable crimi—
nally. For example, at page 3, lines 16 - 17 of the bill,
the phrase "or otherwise interferes with the rights of a
physically or mentally disabled person” 1is probably imper—
missibly vague.

Section 1 is identical in both versions.

Sec. 2 is the so-called "white cane™ law that imposes on
motor vehicle drivers a higher duty of care with respect to
pedestrians who are physically disabled and identifiable
because they are using a white or metallic cane, a wheel
chair, crutches or other mobility equipment, or a service

COMPARATIVE SECTIONAL

ANALYSIS



Senator Fischer
February 23, 1987
Page 2

animal, such as a dog guide. This provision has been placed
in AS 09, the Code of Civil Procedure, because it relates to
civil liability. In SB 1, the white cane law appears 1in

Sec. b. In the CS, the mentally disabled are omitted from
this section because they do not use white canes, mobility
equipment, or service animals, and are not readily identifi—
able by motorists. Definitions are inserted for "physically
disabled pedestrian 1 and "service animal™. Language in SB

1 at page 3, lines 2-11, was deleted. The language there
relating to rights of disabled in accommodations 1is covered
under Sec. 10 of the CS; the language providing that failure
to carry a cane 1is not evidence of contributory negligence

is obsolete because Alaska now recognizes comparative negli—
gence, not contributory negligence.

Sec. 3 establishes the crime of interference with the rights
of a disabled person. This provides that it is a class B
misdemeanor to prevent or restrict a physically or mentally
disabled person from using streets, sidewalks, and walkways
to the same extent as any other pedestrian. It is also a
class B misdemeanor under this section to refuse to allow a
physically disabled person to bring his or her service animal
into a common carrier or other place open to the public.

The service animal must be certified as having completed a
training course, and the disabled person is liable for any
damage .:he animal does to the property. In SB 1, these
criminal provisions appeared in Secs. 4 and 6.

Sec. 4 is identical to Sec. 2 of SB 1.

Sec. 5 in the CS is an amended version of Sec. 8 of SB 1.
Sec. 5 directs the state Human Rights Commission to adopt
regulations about when reasonable accommodations must be
made for disabled persons in employment, financing, credit,
public accommodations, housing, and government of services.
Sec. 8 of SB 1 required the commission to adopt regulations
specifying when it would be permissible to consider a per—
son®s disability. In conjunction with this change, Sec. 17
of SB 1 was deleted. Sec. 17 provided that AS 18.80 does
not require any alterations or remodeling of buildings or
vehicles. Under Sec. 5 of the CS, the commission would have
the authority to adopt regulations requiring some alteration
necessary tc make reasonable accommodation for a disabled
person.



Senator Fischer
February 23, 1987
Page 3

Sec. 6 of theCSwas Sec. 9 of SB 1. The CS deletes para—
graph (7), which would have required the state Human Rights
Commission to enforce AS 18.06.

Sec. 7 of theCSwas Sec. 10 of SB 1. The new language at
page 4, lines1l5- 18 of the CS was moved from page 5, lines
16 - 18 of SB 1. This change made this provision a finding
rather than policy to avoid the implication that the state
Human Rights Commission was being required to develop and
implement public education programs about physical and men—
tal disabilities. At page 4, lines 25 - 27 of theCS, new
policy language appears. This language was transferred from
Sec. 3 of SB 1.

Secs. 8 - 13 of the CS are 1identical to Secs. 11 -16 of SB
1. .

Sec. 14o0f the CS is adefinitions srction and isidentical
to Sec. 18 of SB 1.

Sec. 15repeals AS 18.06. Theprovisions of that chapter
have been transferred to AS 09, AS 11, and AS 18.80. Sec.

15 also repeals AS 18.80.300(11), which is the definition of
"physical handicap”™ for purposes of AS 18.80.

EHH :csh
C7/066



POSITION PAPER

SENATE BILL 1

"An Act relating to the rights of physically and mentally disabled
persons.™

EFFECT OF SENATE BI1L 1

A.S. 09.20.010(b) is amended to prohibit the disqualification of
persons from serving as jurors solely on the basis of their visual,
hearing or mobility impairments.

A.S. 09.20.010(c) 1is added to require the court system to pay for the
costs of interpreters or readers when a hearing or visually impaired
person requires such services while serving as a juror.

A.S. 12.55.155(c)(22) is amended to include physically and mentally
disabled persons among the protected clasS of individuals to be considered
under this statute.

A.S. 18.060 is amended to include physically and mentally disabled
persons among the protected class of individuals who are entitled to full
and equal access to public accommodations, services, employment, credit
and financing, housing, and other property.

\
A.S. 18.060 also entitles physically and mentally disabled persons to
be accompanied or assisted by service animals when accessing any of the
locations or services listed in this section.

RECOMMENDATION

The Department of Health and Social Services supports®™ the passage of
Senate Bill 1.

Recommended by:

Date:

Approved by:

Date:



share of an aaauwimi * es
cases with undetermined causes may jq
have spread through heterosexual In- o4
tercourse as,well. jr-

Part of the mystery and fear about us
AIDS arises from the fact that many
carriers of the virus are not aware of it..
The virus can lurk in the body without
causing disease and,among those who
develop AIDS, the average time be-
tween infection and diagnosis of AIDS
may be five years or more.

While much remains to be learned
about AIDS, scientists assert with con-
fidence that studies of victims and dis-
ease patterns have provided a clear
picture of how the virus has spread in
this country, and how it has not.

po* - — --

Q. How does AIDS spread?

Many studies have documented the
spread of the AIDS virus to an unin-
fected person through anal or vaginal

vauac mmr sex orxen involves oreaKs in
rectal tissues, thus allowing easier
entry of the virus into the bloodstream.
Studies suggest that the receptive part-
ner in anal sex is at greater risk. One
study has suggested that the virus may
be able to directly infect cells in the
colon.

Q. Can the virus spread from an
Infected person In vaginal Inter-
course?

believe the virus may also enter
through mucous membranes or other
soft tissues in the genital areas. No one
knows if the virus can penetrate the lin-
ing of the male urethra, the tubelike
passage through which urine flows.

Q. What Is the risk of getting the
virus from a single act of vaginal
Intercourse with an infected per-
son?

Precise data are lacking. From indi
rect evidence, Federal scientists judge
the risk of transmission in a single en
counter to be low. Quantification
complex: Some infected people have
said they had only a single exposure,
while other people who have had hun
dreds of exposures have escaped infec-
tion. Still, several studies have shown
that with repeated intercourse, as
many as half the sexual partners of in
fected men or women become infected.

In Africa, where vaginal intercourse
is believed to be the major means of
spreading AIDS, studies suggest that
the virus may pass more easily among
people who have had gonorrhea, geni
tal herpes or other sexually transmit-
ted diseases, perhaps as a result of
open sores in the skin of the genital
area and the presence there of larger
than usual numbers of the types of
white blood cells that the virus invades.

Q. Can the virus spread through
oral sex?

Deaf Woman Sues Over Jury

PITTSBURGH, Feb. 14 (AP) - A
woman barred from serving.on a jury
because she is deaf has sued the Blair
County judge who dismissed her, alleg-
ing she was a victim of discrimination

The woman, JoAnn DelLong, alleged
In her suit that the judge, R. Bruce
Brunbaugh, violated a Federal act that
prohibits discrimination against the
handicapped In any activity in which
Feaeral funds are used when he dis-
missed her in October.

The lawsuit, filed Wednesday in Fed-
eral District Court, is intended to es-
tablish that Federal funds help finance
county court operations, her lawyer,
Robert W. Lape, said Thursday.

Ms. DelLong is seeking no financial
damages, only a court order to permit
the disabled to participate an juries.

Judge Brunbaugh did not return tele-
phone calls made to his office.

Ms. Del ong was called as a potential
juror for a civil case, but Judge Brun-
baugh rejected her before lawyers for
either side questioned her, Mr. Lape
said.

Ms. DeLong had full hearing until the
age of 7 and "can speak amazingly
well," he said. An illness left her with-
out any hearing.

She uses an interpreter who trans-
lates word by word under the Signed
English system, Mr. Lape said. Under
another system, American Sign Lan-
guage, translators skip some words in
favor of concepts, he said.

In dismissing Ms. DelLong, Judge
Brunbaugh cited a Pennsylvania case
in which a criminal defendant received
anew trial after it was learned that one
juror's hearing was impaired."

A general argument against seating
deaf jurora is that jurors often must
weigh the credibility of witnesses by
subtle aspects of the way they answer
questions.

That’s probably the major argu-

nt," Mr. Lape said. "We say the
deaf are used to Judging from facial ex-
pressions and other nonverbal
meanor. Deaf people may evei
more perceptive visually."

ana cunuuma
high degree of protection. However,
condoms are not foolproof: They may
tear, slip or be misused, and in otic
study two cases were documented in
which the virus passed between part-
ners who used condoms in intercourse
over an extended period. Because the
virus may be present in men’s pre-
ejaculation emissions and in vaginal
secretions, experts recommend that

Bishops Say Condoms
May Not Prevent AIDS

DALLAS, Feb. 14 (AP) - More than
150 Roman Catholic bishops meeting
here have concluded that abstinence
and marital fidelity are better weapons
to fight AIDS than are condoms, which
they believe create a false sense of se-
curity, a bishop said Friday.

The group determined that health of-
ficials, in promoting condoms, might
be misleading the public since cra-
doms do not always prevent transmis-
sion u’ the disease, said Bishop Leroy
Matthiesen of Amarillo. The Catholic
church has long opposed artificial, birth
control.

Catholic bishops from the United
States, Mexico and Central America
took pan in the conference this week
on medical research. The group plans
to develop an educational program em-
phasizing abstinence for single people
and fidelity for married couples, the
Bishop said.

At the conference, Dr. Lamber N.
King of SL Vincent's Hospital in New
York presented a paper citing studies
that showed condoms offered 70 per-
cent protection from acquired immune
deficiency syndrome.

If condom advertisements are puton
television, “it’s going to boomerang
with people who do not listen careful-
ly," Bishop Matthiesen said.

Msgr. William B. Smith, professor of!

moral theology at SL Joseph Seminary
in New York, outlined an ethical pasto-
ral approach for the bishops.

Bishop Matthiesen said the monsi-
grior's theme was that the bishops
sliould be kind when dealing with AIDS
wictims. The Bishop said: “The way he
phrased it is that is we don't condone

but neither do we condone self-
hteousness, judging people. There's
atural temptation to do thaL"

"We want to have a strong emphasis

marital fidelity," he said, adding
lhat the threat of AIDS was a new argu-
ment in support of fidelity. "And for
those who are not married,” he added,
we are going toemphasize celibacy."

8)
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[cl STEVE COWPER, GOVERNOR

C, \

DEPARTMENT OF LAW P.0. BOX K—STATE CAPITOI

JUNEAU. ALASKA 99811 ——-
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 465-3600

March 3, 1987

Honorable Paul Fischer

Chair

Health, Education & Social Waj
Services Committee MW 3 i«

Alaska State Senate

P.0O. Box V

Juneau, AK 99811

Re: SB 1 (disabled persons)
Dear Senator Fischer:

Yesterday, your assistant,- Margaret Leavitt, called
Assistant Attorney General Art Peterson, to ask for this depart—
ment"s "position™ on sec., 1 of SB 1. Essentially, that section
provides for blind an.d deaf people to serve on juries.

This department has no position on that proposal. [
understand that Assistant Attorney General Gayle Horetski testi—
fied befcre your committee on February 25 concerning the 1issues
raised by sec. 1. While we certainly support the idea of remov-—
ing as many barriers as possible for people with various types of
disabilities, the 1issues mentioned by Gayle, 1including constitu—
tional ones, are significant. Similarly, we have no position on
the remainder of the bill.

Yours truly,

Grace Berg Schaible
Attorney General

GBS:AHP:md

cc: Hon. Jim Duncan
Alaska State Senate

George Sullivan
Legislative Liaison
Governor®s Office



JUSTICE

Gan Justice
Be Deaf, Too?

A fightoverjury service

hen Allen Hammel was called to

jury duty in Blair County, Pa,, last
month, heattracted more attention

tan the assault case he helped decide. The
3-year-old postal worker Is deaf, and he
ses assisted throughout the two-day trial
nd jury deliberations by an interpreter
ising sign language. Hammel performed
veil, according to fellow jurors. "He wes
more observant than some people with all
their senses," said foreman Josette Shiftier
of Altoona. But Hammel is one of only a
handful of hearing-impaired people who
have been allowed to serve onjuries. Earli-
er this month, Jo/ nn Delong, a deaf as—
sembly-line worker in the same county,
filed suit in feder d court challenging her
exclusion from ajury by a different Blair
Countyjudge. "'l didn’t feel like an Ameri-

can citizen anymore,” shesa?/s

Only a few years ago exclusion of deaf

PALL SINGER-ALTOON*, MIRROR
‘| didn’t feel like a citizen”: DeLong with interpreter

people from juries wes automatic; Arkan—
sas still has a court-approved ban on seat—
ing deafjurors. ""With so many people who
don’t want to serve onjury duty, it’sreally
incredible that deaf e are still exclud-
ed,” says Muriel Strassler of the National
Association of the Deaf, which is lobbying
states for newjury laws.

Few states have laws governing jury
service by the deaf. Most, including Penn—
sylvania, leave the decision to individual
trial judges, and practices differ widely,

RELIGION

The Condom Preacher—And His Pantless Past

T woweeksagothe Rev. Carl
F. Thitchener became fa-

ing in a church with a group

Nevertheless, the church's
board oftrustees uc animous-

mous as tho minister who

handed out condoms at his

church outside Buffalo, N.Y.

(Newsweek, Feb. 16) The

point, said Thitchener, was
not to promote promiscuity
but to educate the public on

the danger of AIDS and how
to slow its deadly spread.

Now the Unitarian Univer-

salist’s sudden notoriety has
plunged him into deeper con-
troversy: according to police
files, Thitchener has an ar-
rest record that stretches

back Dyears.

Thitchener's last brush
with the law occurred in
1934, when hewas put onfive
years’ probation foil ''7
his second conviction lor
drunken driving. Two years
earlier awoman Scout leader
who was conducting a meet—

ofBrownies told police thata
man with no pants or under—
wear was parading outside.

Later, policearrested Thitch—
ener after hedrovethrougha
MacDonald’s restaurant in a

ly voted to support their be—
leaguered preacher. *'| think
his message on AIDF isgoing
to save lives.” says former
board member Victor 0.

sometimes within the same
courthouse. But as the hear—
ing-impaired press for full
opportunities, prohibitions are
crumbling. A few states—in-
cluding California, Colorado,
Connecticut, lllinois and Mich—
igan—not only permit the
practice, but pay for courtroom
Interpreters. One deaf woman
spentmonthsasagrandjurorin

lorida. Anotherserved asfore—
man of a federal trial jury in
Denver lastyear.

Those who oppose the idea
arguethatjurors who can hear
may be distracted by an inter—
preter’s hand movements and
lose track of testimony. Others
say deaf jurors may miss cru—
cial nur.ncesinatrial; aninter—
preter may not be able to convey emotions
orawitness'stoneai voice. Someopponents
also believe that the presence of a 13th
personin thejury roomyviolates the sancti—
ty of deliberations.

Body posture: That’s nonsense, contends
Kenneth Rust, aboard member of the Reg—
istry of Interpreters for the Deaf, which
certifies translators. Through such tactics
as body posture and speed of gestures, in—
terpreters can convey the meaning of lan—
guage asaccurately as the spokenword, he
says. Rust believes that the
presence of aa extra person
during deliberati ns is irrele-
vant, because int rpreters are
ethicaliy bound to convey only
the conversation, without in—
jecting their feelings or opin-
ions. Most states already re—
quire the courts to provide
interpreters for deaf defend-
ants and witnesses in criminal
cases. "What's the difference?”
Rust asks.

ponents also fear that in—

similar state of undress. He  *'Ifany ofthis materiul about terpreters could prove costly.
pleaded guilty to disorderly his pas is true, he was very But advocates say the cost
conduct and was fined $75.  brave for having gone ahead averages only around $20 an

His record also includes a
conviction for public expo-
sure in 1958. And the year

with his sermon.”

hour. One deafjuror in Oregon
answered that argument with
finality. When the court re-

before that, charged with at- Notonouﬁ%ﬂm fused to [myfor hisinterpreter,
tempted rape and attempted he footed the $400bill himself.
burglary, he had pleeded That same brand of deter—
guilty ~ to -degree mination gave birth to JoAnn
assault. DelLong’s lawsuit, "I've been

Thitchener, who was or—
dained in 1980 and hired a
{Jear later by the Unitarian

niversalist church in \Ml-
iiamsvuie, 1».Y,, claimed the
1982 incidents involve some-
one who stole his driver's li—
cense. The police disagree.

fighting for my rights all my
life,” said DeLong, who lost her
hearing at sevento spinaI'rren-

change things for other deaf
e." If necessary, she says,
shelll ask the US. Supreme
Court todetermineifjusticecan

bedeafas well ashlind.
Gnny Carroll
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N~ PEOPLE - ANIMAL - CONNECTION |

February 11. 1987

Dear Senator Fischer;

I am president of People-Animal-Cannection/Delta Society. This letter
is in support of SB1. We are the group which in conjunction with Alaska
SPCA train the service animals for the physically/mentally disabled individ—
ual. Alaska is the only state in the USA which does not have legislation

regarding service animels..

We presently have 20 service animals in Alaska with requests for many
more, but need the ™gislation before we can place these animals.

We define a service animal as an animal which is trained as a hearing/
blind guide animal or as a support animal for a person who has physical dis-

abilities such as stroke or accident patient,LVJiO NN . 0 /e
0jTQ tXittifKUC. 7/ jTI/.-*

Our trainer is a certified obedience trainer who has trained with num—
erous other institutions that train and place service animals. Our main
facility is at the training center of the Alaska SPCA and our trainers home
kennel as well as field work areas,

These animals pass a vigorous physical/temperment test and upon com-—
pletion of their training are certified by a committee f/2tfin the PAC/Delta
Society,

These animals are then provided with the proper ID colored collar/
harness and the owner 1is given a certified card which states the animal
to be a certified service animal. Our animals have been placed 1in
Anchorage, Valdez, Palmer, and Fairbanks.

The animals provide a vital “unction for many people in our state.
They provide physical support, mental support and love to persons who
otherwise may not have any support network, These service dogs and
their owners need this legislation as protection for their rights and
abilities to work together and live together as a team.

IT SB1 cannnt find support for its passage then I encourage the HESS
committee to take the service animal portion out of SB1 and introduce it
as a separate bill. Originally, the service animal bill was separate leg—
islation but in the last 2 years it has become "hung uw"™" with other leg—
islation. I ur8e irorgly either the passage of SB1 or separate legislation
for the service animal . Many people in Alaska are concerned with this and
I hope they will be contacting the committee members over the next few days.

I would be willing to answer any questions regarding my letter or -,
support of legislation for the service animal. \Y frjivS Y)oQE£
f&OrtYeTH?A. (A.flt/oif mu- Kitr WPSy™7~b /"lotfpiF

Thank you very much.

Sincerely,

)SJoyce M. Murphy, O0.V.M.

12631 Old Seward Highway, Anchorage, Alaska 99516



MUANCE FOR THE MENTALLY ILL

"An affiliate of the National Alliance for the Mentally 11"

February 7, 1987
Box 211247
Auke Bay, 199801

Senator Jim Duncan
Alaska State Senate
Juneau, Alaska, 99801

Dear Senator Duncan and Members of
the Senate Health and Social Services
Committee:

The Alaska State Alliance for the Mentally 111 endorses Senate Bill 1

as introduced this year. We believe thedraft as presented offers
substantial gains 1in equity for disabled persons in Alaska. By
including the disabled populations 1in this Statute, discrimination 1is
prohibited in many significant areas. Since this law is parallel to

Federal 1legislation, the disabled have long been denied equal
protection under the law.

In particular, we wish to commend you on solving some of the more
difficult problems with the bill that were advanced last session.

The decision to submit to the regulation process those details which
caused concern to the banking and housing industries 1is a much fairer
way to address the issue. To what extentand under what circumstances
an employer, a lendor, or Jlandlord has aright to know of a persons
disability, whether or not it is physical or mental, must be
carefully determined on the greater need and we believe the Civil
Rights Commission has the expertise to make that determination.

One of the most controversial parts of the bill last year was whether
or not to include the mentally 1ill amoung the disabled population. We
would like to advance the following supportive information on this
issue:

* The mentally ill are no more "dangerous" than the general
population, and courts are now supporting the civil rights of the
mentally 1ill in cases involving zoning laws restricting group homes.

* Those with long time or serious mental illness Tare among the
minority of those who have had mental 1illness. For example 1in the
State of Alaska, of the 8,000 cases treated by the Community Mental
Health Centers, only 613 of these have serious mental 1illness.

Should those who just have one enisode or who have a situational
distress which z as them to reco*.- trsacine™ rrqurred for the
too_ of their lives to disclose that treatment? Among those with
even the most serious mental illness schizophrenia, about 1/3 of the
cases recover after only one episode.

Fairbanks Alliance Galeway Atlianca Juneau Alliance Kenai Peninsula Anchorage Alliance
PO Bo* 2543 Boa 787 Boa 211247 Bo* 301 PO 8o« 42542
Fairbanks. AK 99707 Ward Cove. AK 99928 Auk Bay, AK 99821 Soldolnn, AK 99669 Anchorage. AK 99509



* The mentally ill are the most stigmatized of any subgroup in
the United States. Last year our members reported several 1incidents
of discrimination. One of them involved a person having to disclose
being under treatment for mental illness on their drivers license and
another was denied general health insurance because of a nervous
breakdown. 1In both cases, the question was not related to the
request. Being a safe driver does not necessarily relate to having
had an incidence of mental 1illness whereas perhaps a more appropriate
question would be 1 Are you under medication which would make you
drowsy ?" Why should someone be a greater risk of breaking a leg or
contracting cancer simply because they have experiencd mental
illness? We know of no research which supports this. Certainly
having cancer would be of concern to lendors but there is no
requirement for persons with illnesses which might be considered
"terminal”™ to have to disclose their condition.

This is not to say that the mentally ill are all worthy of extended
credit, every individual 1in our State must qualify according to the
rules of the lending agency providing assurances of their assets
etc. Decisions must be made on a case by case basis. However, to
the extent that they are functioning members of society the mentally
ill should have the same rights to seek employment, have access to
public facilities and other rights afforded citizens of the State of
Alaska.

Sincerely,

Sharrcn Lobaugh
Pres. Alaska Alliance
for the Mentally 111



Mainstreaming Group Homes

A recent U.S. Supreme Court decision put

some new twists on zoning for group

homes. Here, questions and answers about
how to adapt to the changes.

Z oning made it to the U.S. Supreme
Court this year in the form of a case
regarding group homes for developmen-

By Daniel Lauber

What are they?
Q Before v/ go any further, what are

group homes and who lives in them?

tally disabled adults. The resultwasaland— - A A group home usually houses in:

home constitutes a single housekeeping
unit in which residents share respon-
sibilities, meals, and recreation.

The group home's primary purpose is to

mark decision that should change the way
most zoning ordinances treat group homes.
Further, the decision will force local of- .
ficials to confront the popular misconcep- ;
tions about group homes and their resi- .
dents that so frequently lead to stiff
neighborhood opposition.

Group homes pose a zoning challenge-
that nearly every community in the coun-
try eventually will face. Over the past
decade, the number of group homes in-
creased from 700to over 6,000. There's no
end in sight because the need for them re—
mains so great. The disabled ace living
longer, thanks to better health care and in—
creasing deinstitutionalization.

Local officials often are at aloss when it
comes to zoning for group homes. Most
zoning ordinances fail to provide for them,
as cities typically (and improperly) treat
group homes as hospitals for the insane or
feeble-minded. In other places, ordinances

.vclusion?.: « '-m'visions that keep
group homes out of the very resiUc'.'-ir.!
districts in which they function best.

Here are answers to some of the most
frequent questions local officials and
planners ask about zoning for group
homes, particularly in light of the Supreme
Court's latest edict on this type of zoning
provision.

dividuals who are mentally..ill..or \ provide supervision and support, in a
de/elopmentally disabled. Congress : family-like setting, for persons unable to
defines "developmental disability” as a e live independently in the community. It is
severe, chronic, and permanent disability f not aclinic or hospital, where treatment is
due to a mental and/or physical impair-j the principal or essential service. While a
ment, manifested before age 22, that ! treatment regime may be incorporated
results in substantia’ functional limitations j into the daily routine of handicapped per-
in at least three of the following major life i sons wherever they live—whether with
activities: self-care, language, learning, ! their own families, in an institution, or in
mobility, capacity for independent living, j a group home—treatment is merely in-
economic self-sufficiency, and self- i cidental to the group home's primary pur—
direction. pose of helping residents adjust to
Traditionally, these special, "service- community living, and in many cases to
dependent individuals were warehoused  live cn their own in the community.
in large institutions. But as the profes— Q Then why are group homos azoning
sionals who work with these special pop— problem?
ulations came to understand them, they A Many zoning ordinances simply
realized that large institutions hindered the  don't provide for group homes. When a
recovery of the mentally ill and the pro— group home sponsor seeks to open agroup

gress of the developmentnlly disabled. If
they are ever to overcome or cope with
their conditions, these people need to live

home under such an ordinance, city uf-
ficials often stretch their imaginations to fit
the proposed group home under the ' mi-

in arelatively nor-vti household environ- ing definition of some other use. Most

ment inthecm.

The group home provides that setting.
Depending on the size of the house,
anywhere from two to about 15 service-
dependent people live in the group home
with professional staff, who function as
surrogate parents. Residents and staff seek
to emulate a traditional family. The group

often, tiiey afc.u me group WU . g
home or hospital for the insane or feeble—
minded.

Q We havetoil.=that all the tune with
uses that didn't exist when our zoning or—
dinances were written. Whnfs so bad
about that/

A Group homes are not nursing homes



or hospitals. A group home isaresidential,
use—a place where inhabitants live as a
family, albeit ageneric family, asone court
put it. In contrast, nursing homes and
hospitals are primarily medical institutions
that provide no education or simulated
family setting for patients. Group homes
are most appropriate in esidential areas,
while nursing homes and hospitals belong
in commercial areas.

Q Didn't the U.S. Supreme Court case:
deal with a Texas city that treated group
homes for the developmentally disabled as
a hospital for the feeble-minded?

A Yes, the zoning ordinance for
Cleburne, Texas, didn't provide for group
homes. So city officials decided that the
Cleburne Living Center's proposed group
home for 13 developmentally disabled
adults would be treated as a "*hospital for
the insane or feeble-minded."

Q How did that decision lead all the
way to the Supreme Court?

A Cleburne's zoning ordinance allows
all hospitals, except those for the "insane or
feeble-minded or alcoholics or drug ad-
dicts," as permitted uses in the K-3 residen—
tial zone where the ClebL..-.u Living
Center (CLC) sought to locate its group
home. It also allows apartments, boarding
and lodging houses, and fraternities,
sororities, and dormitories as of right in
that zone.

Although the proposed group home
complied with all federal and state licens—

ing regulations that ensured the house

itself would be adequate to house the 13
mentally retarded residents plus staff,

Cleburne denied the special use permit ap-
plication. CLC sued. While the federal

district court found that the city's denial

"was motivated primarily by the fact that

the residents of.the homes would be per-

sons’who are mentally retarded," it held

that no™fundamental rights had been

violated and that the ordinance, aswritten

and applied, was rationally related to the

cfty's legitimate interests in "the legal,
responsibility of CLC and its

residents, ... the safety and fears of

residents in the adjoining neighborhood,"

and the number of people to be housed in

the home.

After the Fifth Circuit U.S. Court of Ap-
peals reversed in favor of CLC, the city ap-
pealed to the U.S. Supreme Court. The
Court unanimously invalidated the zoning
ordinance as applied to CLC (although
three justices would have invalidated the
ordinance on its face) in City of Cleburne V.

Cleburne Living Center. 105 S.Ct. 3249
Noum

The Court speaks
Q Why is this decision so important?
A The Court put cities on notice that
they need a clear, rational reason if they
want to treat group homes for the
developmentally disabled (and probably
for other service-dependent populations as

well)_diffetently _from other, residential

usts. The Court started its analysis by

rioting that the equal protection clause of

the Fourteenth Amendment essentially re—
quires that "all persons similarly situated

should belrcated alike.”

CleburneT though, had created a
classification in which a group home for
the mentally retarded must obtain a
special use permit in an R-3 zone even
though apartment houses, boardinf id
lodging houses, fraternity and sorouty
houses, nursing homes for the aged, and
other specific uses were allowed as of
right. Although acity's zoning ordinance is
presumed valid, the classifications it
creates must be "rationally related to a
legitimate state interest" to be upheld.

The Court noted that while the "mentally
retarded as a group are indeed different
from others' who don't share ‘their misfor-
tune™ and are allowed to locate in an R-3
zone without a special use permit, "thisdif-
ference is largely irrelevant unless the
[group] home and those who would oc-
cupy it would threaten legitimate interests
of the city in away that other nerm;u*d
uses uuch as beaming houses and hospitals
would not." The Court searched the trial
record and could find no rational basis to
believe that the group home would pose
any threat to the city's legitimate interests."

Q You mean that none nf the city's
reasons for denying 'he special use permit
were legitimate?



A Right. Opposition from neighbors,
based on unsubstantiated fears, continues
to be the major reason that cities deny,
special use permits for group homes. But
the Court confirmed along line of rulings
that "'mere negative attitudes, or fear, un-
substantiated by factors which are prop-
erly cognizable in azoning proceeding, are
not permissible bases for treating a home
for the mentally retarded differently from
apartment houses, multiple dwellings, and
the like."". While neighbors may have biases
against group home residents, "the law
:c:annot, directly or indirectly, give them ef-,

The Court rejected all of the city’s
reasons for denying the permit. The city
council had doubts about who had legal
responsibility for the actions of the men-
tally retarded group home residents. But
the Court found that the council had no
concern about the legal responsibility for
other uses permitted in the zoning district,
such as boarding houses and fraternities.
The Court could not see how the group
home would present a hazard different

.'her uses. Nor could ' it
understand how the city could object to the
loe. linn of the group home because it was
01l a 500-year tlondplam, yet not be con-
cerned about other uses located on the
floodplaiu.

Q Given the Court's decision, for what
reasons can acity deny a special use per—
mit tor a group home?

A Remember that the Court said the
denial was based on prejudices and unsub-
tantiated fears. The most common fears
are that group home residents will engage
in criminal behavior, that the home will be
poorly maintained, and that the mere pres—
ence of the home will depress property
values in the neighborhood. If true, these
are legitimate reasons to deny a special-usc
permit.

Q Can any of these fears be substan-
tiated?

A Sofar, fairly extensive research says,
“Not at all!"* A large body of research shows
that the mentally ill are no more criminally
prone than the rest of us. And 66 years of
studies have found the developmentally
disabled to be harmless. The most perti-
nent study covered the state of Virginia.
The Report on the Incidence ofClient Crime
Within Community-Based Programming
(1979) found a crime rate of 0.8 percent
among the developmentally disabled who
lived in group homes, as compared to a
four to six percent crime rate among the
general population.

Q .on t about property mainte—
nance and property values?

A liverv one of the 20 or »ustudies on
this topic lias found that group homes
simply do not affect the selling prices of
neighboring properties or Hie turnover rate
ia properties. The studies uniformly report
that group homes are invariably well-
maintained—often better maintained than

0/vif house ill the Cleburne group home.

neighboring private homes. The fe\
studies that have inquired have found the
group homes are so inconspicuous tha
barely half the people on the same bloc
know they exist, fewer than half on th
next block know of them, and fewer tha;
30 percent of the residents three block
away are awampf .them. Small wonde
that group homes have virtually no etfec
on property values.

Q If group homes are so innocuour
why regulate them at all?

A One study did find that five grou;
homes on the same block might, in fact
have an adverse effect on the neigh
borhood. Further, if large numbers c
group horn, j cluster on the same block o
in the same neighborhood, they conk
undermine a basic premise of trou
homes—namely that, to be effective, the
must locate in normal™ residentia
neighborhoods where able-'CMu**
neighbors can serve as rote models o; :h
disabled or mentally ill.

At some indeterminate point
capacity of the neighborhood to .oso:
service-depe™i-n: e'entile -ould C.
ceedcd. and the proportion of -etvicv
dependent persons in the tiiMghbornoo.
could become agreat asto recreate «in-
stitution.il tin. spinT- from which

group ..me uppo-.ed = proving .
escape. ¢ ¢eer-*s .. cd to ensure 'ha
group homes  not sister on the sum

block mf.Jthat .ev are -oread througiiou



the safe neighborhoods of a city.

For aVariety of reasons, however, group
homes frequently have been forced to clus—-
ter. As a 1983 study by the U.S. General
Accounting Office reported, more thana
third of the group homes for*'developrhen-_
tally disabled persons were located within
two blocks of another group home oranii'
stitirtionT ""A”disproportionately high
number of group homes locate in poor
neighborhoods because political opposi-
tion to' them is weak there and because
they are excluded from better neighbor-
hoods due to well-organized and politically
powerful community opposition or exclu—
sionary zoning.

To protect the welfare of group home
residents, it is essential to ensure that
group home operators comply with state or
local licensing requirements. A zoning or-
dinance should'not allow agroup home to
open unless it is licensed or will be
licensed by the proper authority.

The bottom line

Q Given th- Cleburne ruling, what's the
bottom line: .ix.. .mm.2 city or
county zone for group homes.1

A Inaword rationally. I'he Cleburne
decision is a hit deceptive. While Ihe Court
says it is applying the standard rational
relationship test, its inquiry into
Cleburne's reasons tor denying the
special use permit is really an example of
ihe sort ot heightened judicial scrutiny

usually reserved for cases of discrimina—
tion based on sex, race, or religion. The

lesson of Cleburne is that the zoning provi—
sions for group homes must be based on

the sound planning principles that call for

zoning provisions grounded in an

understanding of what group homes are,

* /Hat their impacts are, and the types of

neighborhoods in which they function

best.

Q What are these sound principles on
which we should base our zoning provi-
sions for group homes?

A There are four. By following them,
you'll be able to write zoning provisions
that should withstand even the Supreme
Court's new version of the rational rela—
tionship test.

) « Group homes, being residential in
nature, are appropriate uses in all residen-
tial zoning districts.

» Group home residents are service-
dependent persons who require special
protection to ensure their safety in the
home. Those protections—that the group
home iv safety, sanitation,
and program Manualu>—.,.. \.c .~.ugoct
matter of licensing requirements.

However, the zoning ordinance is not
the place to specify licensing criteria—
that’sthe businessof the licensing agency.
One of the simplest ways to require licens—
ing is to include the licensing requirement
in your ordinances definition of .l group
home.

 Controls arc needed to prevent con-
centrations of group homes. Two types of
controls will prevent clustering and ensure
dispersal throughout a community. The
first isaspacing requirement by which the
zoning ordinance imposes a minimum
distance between group homes and be-
tween group homes and institutions.

It is vital, however, that there be some
rational basis for this distance. According
to one widely accepted theory, the most
elementary form of social impact is the de-
gree to which neighborhood residents
become aware of achange. Because the re—
search shows that few residents living
three blocks from a group home even
know it exists, it seems appropriate to
establish aspacing requirement equal to at
least three city blocks so that each group
home will be beyond the impact area "'f
any other group home or institution.

However, riie ability oi a noighbotiiooii
to absorb service-dependent re:.Menl.- =
thought to vary with densitv. I’rev.ini.ioiv
iiigiier-dcnsity neighborhenus .;ave
higher absorption level that v/uuid -...Irmni
i shorter spacing requirement man ..
density neighborhoods.

I'ne Westchester (.".nutty iM.nining

Department has -. eu -pacing re-
unreiiieiiis * Loei il mst en
n-iil".in it- %ia  tie: ".pin.us>n.ten-
dvtL-ss o1 Lei-wiino el oqu.ire
amil- " liitt s. " e=l mctisttics of
1 iu)to | n >3 ;or Jen-



sities 0f 5,000 to 9,999; and 800 to 400 feet
for densities over 10,000 persons per
square mile. In contrast, Evanston, Illinois,
has arbitrarily established an unusually
high 2,500-foot spacing requirement be-
tween group homes. With no rational
reason for that greata distance in an inner-
ring suburb like Evanston, C/ebir/vie-style
judicial review could invalidate Evanston's
requirement.

The second control isa dispersal orden-
sity requirement that establishes a cap on
the total population permitted to live in
group homes and institutions in a
designated geographic area. ldeally, this
figure should approximate the proportion
of service-dependent individuals a
neighborhood can absorb. Forexample, if
three percent of a state's population is
service-dependent, the proportion of
service-dependent population per census
tract could be limited to three percent.

e Zoning should recognize that group
homos come in different sizes. The smaller
home, for six or fewer residents, is rm'rhlv
the size ot a large fam :y. i’here isno sound
planning reason not to allow such "family
homes' in all residential zoning districts as
of right as lung as they obtain or prove they
are eligible for a license, meet the specified
spacing and density requirements, and ob-
tain an administrative occupancy permit.

This permit is needed to ensure that the
home complies -.viih these requirements
and to provide a record for the planning

agency so it can enforce spacing and den-
sity requirements. The ordinance should
provide a special use permit process to
allow for circumstances that mightjustify
exceptions to the spacing and dispersal re-
quirements for family homes. These
should be similar to those suggested below
for larger group homes.

Because group homes for seven to 15
persons-exceed the size of all but the very
largest families, municipalities should sub-
ject proposals for these "family group
homes" to somewhat grenter.scrudny than
the smaller family homes. Family group
i.pmes, however, should be allowed in all
residential districts as special uses. There's
no sound planning principle for excluding
family group homes from even the Inrgest-
lotsingle-family district. In fact, when the
sponsoring agency can afford the cost, the
larger houses in lowesl-density districts
offer excellent sites.

However, to minimize subjectivity and
lessen the influence of fear, prejudice, and
political pressure on decisions about group
homes, the zoning ordi::..\ ‘o Sele!
reasonably objective relevant standards by
which the special use permit application
is to be evaluated. Appropriate standards
should require the applicant to; obtain a
license or evidence of eligibility tor a
license from the appropriate agency; meet
specified spacing and density requirements;
register with the municipality's planning
department; submit a statement of the

exact_natur.e_of.the .home, planned, the
qualifications of the home operator, .the
type and number of personnel, and the
number of residents; conform to, the
general zoning requirements for the
residential district, with the exception of
the number of unrelated individuals per-
mitted and the off-street parking re-
quirements; and conform, to the extent
possible, to the type and outward ap-
pearance of the residences in the area.

The ordinance shoo'd allow fora waiver
of the spacing and disj irsal requirements
under certain conditions. Primarily, the
decision-making body must find that the
cumulative effect of allowing the group
home {in addition to existing group homes
and institutions for service-dependent
populations! will not alter the residential
character ot tne neighborhood, create an
institutional setting, nor exceed the
capacities <4 existing community recrea-
tional and social service tacilitics.

N.Intel I.hi; cf, AI'A t'resi........

i.Mi-.ull.titt .uni attorney who has oeen involve.;
in -oinng {aif .;toui) homes since i *Tl IPs re-
cent .halt paper, n>unrj U SOUMt /. eir/rg if.

. Homes for the /s-..-.ejvne”.1...»
Hi i :i;cui.ls model deiiintions tor a group
a.>m- it.vision n i .-oinng orUinance >
- Ulitl- ree i tp.m i'iinning C .a-

i--iii: e:or- . j.'. 1" it ;'v uistoii. iL'sg."J



THE FEDERATION, THE HEALTH SPA, THE LEGISLATOR,
AND THE ATTORNEY GENERAL

by Marc Maurer

Dr. Jacobus tenBroek drafted the Model
White Cane Law in 1966. The intent of
this model law is clear and to the
point. The blind face discrimination in
all activities of daily life. This
inequality and second-class status must
be eradicated.

Dr. tenBroek was a scholar. He knew
that revolutions do not start in the
streets. They start in the library and
the classroom. But he also knew that
the road from classroom to health spa,
from library to the office of the Attor-
ney General is often long and rough,
spanning decades of hope and heartache.
Yet, the journey must begin; the founda-
tion must be laid-and if the initial
work has been carefully and thoroughly
done, the ultimate success is certain.
It is not a question of whether but only
of when.

In April of 1984 Daryl and Jeanine
Diller (a blind couple living in Laurel,
Maryland) decided to get some exercise.
They tried to join the Grecian Health
Spa and Fitness Center and were met with
misunderstanding, condescension, preju-
dice, and a flat denial of their appli-
cation for membership. Their letter to
the Maryland state President, Jim Omvig,
shows the treatment they received. h
reads:

Laurel, Maryland
May 7, 1984

Dear Mr. Omvig:

My husband and | are a blind couple
who flive in Laurel, Maryland. Approxi-
mately one month ago | became interested
in  becoming more physically fit. At
chat time | began calling the health
spas in Laurel to gather information
concerning length of fitness programs,
costs of programs, etc. When 1 called
the Grecian Health Spa and Fitness
Center in Laurel, I could get no infor-
mation over the phone. Therefore, on
Saturday, April 21, 1984, between three
and five p.m. my family and | went into
the Grecian Health Spa and Fitness
Center to see what we could find out
about their fitness programs. We were
told, very rudely and very unceremoni-
ously, that it was not the policy of the
Grecian Health Spa and Fitness Center to
allow blind people to use their facil-
ity. When we asked why this was the
case, we were only given the name of the
owner of the Grecian Health Spa and
Fitness Center and a phone number where
we could reach him on the following
Wednesday. Needless to say, we were not
very pleased to learn of the Grecian
Health Spa and Fitness Center's policv.

On Monday, April 23. i"*
contacted, by phone, Mr. Lou Andrews,



who is the owner of the Grecian Health
Spa and Fitness Center. Mr. Andrews
told my husband that he would not accept
the responsibility for having Dblind
people in his place of business due to
insurance reasons.

After my husband and | had talked over
what Mr. Andrews had said, we decided
that even though he would not permit us
to use his facility, we would ask him to
take us on a noncommittal tour of his
spa so that we might leam what nautilus
equipment was available and how it
worked. We had never seen nautilus
equipment before and did not know whe-
ther we could even use it. Of the three
fitness centers in Laurel, the Grecian
Health Spa and Fitness Center is the
closest one to our home.

On Tuesday, April 24, 1984, my husband
again contacted Mr. Andrews by phone and
asked him for the noncommittal tour. He
also told Mr. Andrews that his spa was
the closest one to our home, and Mr.
Andrews again flatly refused us access.

We refused to accept Mr. Andrew's
decision, contacted you by phone, and
were advised to write you this letter...

Sincerely,
Mr. & Mrs. Daryl L. Diller

The response of the National Federa-
tion of the blind to this call for help
was characteristically fast and vigor-
ous. Jim Omvig protested this discrim-
ination in a ‘etter to Mr. Lou Andrews.
Mr. Andrews was urged to be reasonable
and to deal with blind people in a cour-

Drthright manner. He was
also informed or uu. ;
treated as normal human beings with all

of the rights and responsibilities which
that implies:

Baltimore, Maryland
May 23, 1984

Dear Mr. Andrews:

Let me begin by telling you that I
find you truly to be an "amazing" indi-
vidual, and no, | do not use the word
"amazing™ with all of its usual positive

connotations. Le me show you what |

mean.

| Jiave been aware since the early fall
of 1983 that you have a policy of vio-
lating the laws of the state of Maryland
by discriminating in membership against
blind citizens in this state. Two indi-
viduals have previously contacted me
about your behavior, but for various
reasons we chose not to pursue the mat-
ter at that time. The reason | indi-
cated above that 1 find you to be
"amazing™ is that | am fully aware that
at the time you denied membership to
other blind citizens of Maryland you
were advised that your policy is in
direct violation of law established by
the General Assembly of this state.
Yet, witness the attached letter from
Daryl and Jeanine Diller. In the past
you might have been able to plead ignor-
ance (although this is not a legal
defense) for your behavior. But, in the
instant situation, you have done what
you have done in the full knowledge that
you are in violation of the law of the
state.

In case you are not aware, you should
know that in 1983 the Maryland General

ey amended our af** ii*
law to increase the fine for violation



from #50 to #500 and also to establish a
new provision which gives blind persons
the right to bring a private action for
damages in civil court. | am confident
that the state General Assembly did not
make these changes cot frivolous rea-
sons. The state of Maryland respects
those of us who are blind and intends to
see to it that our rights are protected.
We intend to do likewisel

According to the attached letter, your
great fear seems to be that your insur-
iace rates will be increased if you
permit blind persons to enjoy their
civil rights. This is nonsense and | am
sure that you know that it is. Maryland
has one of the strongest anti-discrim-
ination laws concerning the availability
of insurance for blind persons of any
state in this nation. You might better
have said, "My only concern is for your
welfare.” This is the phrase most com-
monly used by those feebly attempting to
justify discrimination against persons
who are blind. This excuse won't wash
either.

Your response to this letter will
determine our course for further action.
If you respond with reason rather than
emotion and prejudice, the Dillers will
be admitted to membership and the matter
will be closed. If you choose to
respond negatively or, indeed, fail to
respond at all, you will leave us no
alternative but to take certain steps.
We may or maynot file a formal com-
plaint against you with the state of
Maryland. Or we may or may not file a
civil action for damages. Or we may or
may not decide \.o take the issue to the
press so that the public can have know-
ledge of your attitude toward human
beings who happen to beblind. Or we
may or may not bring a group of blind

persons (with appropriate media cover-
age) to your facility and insist upon
our right to enter. Or we may or may
not simply remain outside, picke*- your
facility, and encourage others to re-
frain from doing business with you. Or
we may or may not do all of the above.

As | say, your attitude and your re-
action to this letter will determine the
course of action we must take. I can

assure you of this: We of the National
Federation of the Blind are simply no
longer willing to be treated as second-
class citizens and to be walked on like
rugs.

Ah, what a great row over a simple
issue which should be no issue at all
since you are fully aware of existing
Maryland law. But the issue is not
simple to us—it is significant to us.
For we are talking about civil rights:
The right to be independent; the right
to be free; the right to live with dig-
nity and self-respect; and the right to
enjoy those pleasures which are avail-
able to other of our citizens.

It is my earnest hope that you will
consider this letter with reason and
logic and that you will admit the
Dillers (and other blind persons who may
request it) into membership. We wish no
strife or controversy with anyone.

Sincerely,

James H. Omvig, President
National Federation of the Blind
of Maryland

P.S. Enclosed for your information

please find a copy of "What Is The
National Federation of the Blind "



The response of the Grecian Health Spa
was not encouraging. Mr. Andrews'
letter was poorly written and full of
condescension. The letter itself demon-
strates the discriminatory attitude of
Mr. Andrews. It reads:

Fulton, Maryland
May 30, 1984

Dear Mr. Omvig:

To your reply of May 23, 1984. For
the past 15 years we have never discrim-
inated anyone at our spa.

If the Dillards or any blind person
can use our facilities and equipment
freely without any special assistance' by
our staff and their would be no liabil-
ities, injury to themselves or other
m-mbers also follow or workout proced-
ures and our rules and regulations that
is required by all our members we would
consider admitting them as members.

Sincerely,

Louis W. Andrews, President
Grecian Health Spa

The next step was to assure Mr.
Andrews that we meant what we said, and
we would do what we promised. This we
did. We told Mr. Andrews that we in-
tended to meet with him, and we intended
to tour the Grecian Health Spa. He told
us that he would not meet with us, but
we were welcome to speak with his law-
yer. We responded that we would come to
the health spa and demand admittance.
We intended to do it in the presence of
the press. If Mr Andrews would not

talk with us inside, we would meet with
reporters outside.

On July 18, 1984, approximately
thirty-five  blind people and their
friends appeared before the Grecian
Health Spa to insist upon the right of
blind persons to fair and equal treat-
ment. Delegate Elijah Cummings, the
Chairman of Maryland's Black Caucus, was
prominent in insisting that blind people
not be victims of discrimination. He
went with us to confront Mr. Andrews.
Delegate Cummings was familiar with the
White Cane Law, because he had worked
closely with leaders of the National
Federation of the Blind of Maryland to
have that law strengthened. In the
midst of television cameras and news-
paper reporters Mr. Louis Andrews
(apparently having derided that he would
meet with us after all) attempted to
explain why the blind would not be
admitted. It was unsafe for the blind,
he said, and the insurance rates would
go up. Mr. Andrews insisted that he
knew all about discrimination, for he
was the son of immigrant parents. But,
he said, "The blind people might stumble
over others who were exercising, they
might bump into the machinery and hurt
themselves, or they might accidentally
fall into the pool.”™ Mr. Andrews pro-
tested that he didn't have a nurse on
the premises, and what would he do in
case of injury?

Finally, he agreed to show five people
through the spa. In this tour Mr.
/ ndrews attemptd to demonstrate just how
unsafe the health spa was for the blind.
He dropped weights on the floor in the
walkway; he shpwed Mr. Omvig a weight
machine; and he bumped Mr. Omvig with a
metal bar and said that if Mr. Omvig
v-.-n’t careful, he might hurt himself.



At' the conclusion of the tour Mr.
Andrews had not changed his position.
He would not permit blind people in his
spa unless they could prove that no
accident could happen—a test which is
impossible for anyone.

The Baltimore Sun reported it this
way:

Blind Couple Tour Spa
That Doesn't Want Them In
by Richard H. P. Sia
Sun Staff Correspondent
July 19, 1984

Laurel—The maze of humid, narrow
hallways leading to the swimming pool,
whirlpool, exercise rooms, lockers and
sauna at the Grecian Health Spa and
Fitness Center on Washington Boulevard
here did not deter Daryl and Jeanine
Diller yesterday.

The Dillers, both cf whom are blind,
toured the center with their guide dogs
to find out what lay inside the exercise
rooms they had been barred from entering
since April.

"We were told very unceremoniously
they had a policy not to allow blind
people in,” said Mrs Diller as she
stepped into a room jammed with equip-
ment and about a dozen women lifting
weights or dancing to the beat of an
aerobics routine on a television screen.

"l only wanted to see what's in there.
I never said | wanted to join,"” said the
33-year-old mother of three children.

In seeking legal help, she and her
husband, a 35-year-old computer engineer
for the U.S. Defense Department, placed
state Senator Thomas P. O'Reilly (D-
Prince Georges) ' "Htici! rumdryv.

As a lawyer, Mr. O'Reilly represents
the spa's owner, Louis W. Andrews. As a
state senator, he voted last year for a
bill that increased the penalty for
discriminating against the blind from
#50 to #500.

Mr. O'Reilly declined to discuss a
contention by others close to the dis-
pute that he had advised Mr. Andrews to
permit the blind to join his spa. "I
feel very uncomfortable being quoted in
any way against my client,” he said.

Late yesterday afternoon, Mr. Andrews
agreed to let the couple inside when
they showed up with Delegate Elijah E.
Cummings (D-Baltimore) and the president
and several members of the National
Federation of the Blind of Maryland.
Delegate Cummings was the sponsor of
last year's legislation.

Mr. Andrews, a trim, balding man of 62
who has owned the business for 15 years,
admitted in an interview that he told
his receptionist to deny the Dillers
entrance when they asked for a tour last

April 21.

"I've accepted people who've had epi-
leptic fits and cerebral palsy,” he
said. "One man came in, and on the

first night had a seizure. We didn't
know what to do.

"l do not know how 1 can let blind
people in. They might cause damage and
injuries to other people,” he said. But
Andrews added: "If they can show me
they can use the facilities, well,
that's all 1 ask. I'm not trying to
discriminate. I know what that is,
coming from two immigrant Greek par-
ents."

Mr. Andrews met last evening with two
members of the Federation, but the ses-
sion ended without agreement. He de-

clined to sign a declaration prepared by



the Dillers and the group vowing never
to discriminate "on the basis of blind-
ness."

James H. Omvig, the President of the
Federation, who also is blind, said
afterward that his group intended to
file a complaint with the state Human
Relations Commission within 10 days.

Mr. Andrews recalled that a few days
after he denied the Dillers entry to the
spa, they called him to protest. "l
said, 'To be honest with you, | don't
know how to accommodate you. | don't
have facilities for the handicapped,™"
he said.

He said Mrs. Diller disputed the label
of "handicapped,” and expressed confi-
dence that she and her husband would be
able to manage inside the spa including
Us swimming pool.

As he played guide to the couple, to
the Delegate, and to Mr. Omvig, Mr.
Andrews repeatedly told of problems he
said blind exercisers would encounter at
his spa.

He kicked a 20-pound weight that lay
on the floor and complained loudly that
people forget to put such things away.
"How can he step over them?" he asked
the Delegate, removing several dumbbells
from a rack and dropping them to the
floor.

"It is a complicated, complex kind of
operation,” he told the visitors. "You
must have someone (to accompany the
blind). I don't think a blind pe.:son
can use the spa.”

"Let us decide what we can and can't
do,” Mrs. Diller shot back. Her husband
added quickly, "We couldn't even get a
chance to decide."

In addition to this article in the
Baltimore Sun, there was widespread
radio and television coverage. Our next
step was to take the matter to Stephen
H. Sachs, Maryland’'s Attorney General.
We asked him for his opinion about the
coverage of Maryland's White Cane Law.
In a closely reasoned and thorough re-
view of similar legislation from
throughout the United States, Attorney
General Sach.° concluded that the health
spa is covered by the White Cane Act,
and it is unlawful to deny membership to
the blind. Because of its detailed
analysis and thorough treatment of the
issues, this opinion should be of impor-
tance throughout the country, serving as
an authoritative precedent:

Baltimore, Maryland
August 6, 1984

Dear Delegate Cummings:

You have requested our opinion on
whether the exclusion of a blind person
from membership in a health club or
similar facility that is otherwise open
to the general public violates this
State's "White Cane Law,"” Article 30,
Section 33 of the Maryland Code. More
specifically, you ask whether such a
health club is a "public facility™ with-
in the meaning of that law.

For the reasons given below, we have
concluded that a health club which
otherwise opens its membership to the
general public is a public facility
subject to the provisions of Article 30,
Section 33. Accordingly, it is prohib-
ited by law from denying the blind (or,
indeed, any person with a visual or
hearing impairment) "full ird equui”



access to and wuse of its facilities
(footnote 1).

Opinion of the Attorney General

Cite as: Opinion No. 84-020 (August 6,
1984) (to be published at 69 Opinions
of the Attorney General (1984))

I. The Statute

Article 30, Section 33 (d) (1) and (g)
of the Maryland Code makes it unlawful
in this State to deny or interfere with
the admittance to or enjoyment of "pub-
lic facilities”™ by persons with visual
or hearing impairments:

"(d)(1) The blind or the visually
handicapped and the deaf or hearing
impaired are entitled to full and equal
accommodations, advantages, facilities,
and privileges of all common carriers,
airplanes, motor vehicles, railroad
trains, motor buses, streetcars, boats
or other public conveyances or modes of
transportation, hotels, lodging places,
places of public accommodations, amuse-
ment, or resort, or other places to
which the general public is invited,
subject only to the conditions and limi-
tations established by law and applic-
able to all persons....

"(g) Any person or persons, firm, or
corporation, or the agent of any person
or persons, firm, or corporation, who
denies or interferes with admittance to
or enjoyment of the public facilities
enumerated in this section, or otherwise
interferes with the rights of a blind or
visually handicapped person or a deaf or
hearing impaired person under this sec-
tion, is guilty of a misdemeanor and

suh...: upon conviction to u:e not

exceeding #500 for each offense.”

As originally enacted in 1964, the law
was designed to "prohibift] discrimina-
tion against blind persons in places of
accommodations when such persons are
accompanied by their dog guides.” Chap-
ter 137, Laws of Maryland 1964. The
term "place of public accommodation™ was
then somewhat narrowly defined to in-
clude only an "establishment ... regu-
larly engaged in the business of provid-
ing sleeping accommodations, or serving
food, or both, for a consideration, and
which is open to the general public.”

In 1966 the law was revised to "makfe]
it unlawful for any per:ion to prohibit,
hinder, or interfere with™ the right of
a blind person "to take i dog guide into
certain public places.” Chapter 190,
Laws of Maryland 1966. Again, the range
of "public places™ subject to the law
was a relative]/ narrow one, limited to
"any public building, restaurant or
eating place, conveyance, hotel, inn,
tourist cabin or niotel, elevator, or
other similar public place.”

But, jujt one year later, in 1967, the
scope of this law was significantly
broadened. No longer did the statute
focus primarily on the right of the
blind to use guide dogs. Rather, the
statute was revised generally to "make
it unlawful to interfere or deny admit-
tance to or enjoyment of public facili-
ties or to otherwise interfere with the
rights of blind persons." Chapter
663, Laws of Maryland 1967. And, for
this purpose, the range of "public
facilities™ to which the blind were
guaranteed  "full'™ access was itself
broadened to include ™all places of
public accommodation, amusement or

resort, and other place* . uucn uu:



general public is invited.”

In 1971, this broad prohibition became
part of a new "White Cane Law," provid-
ing for equal rights and treatment for
blind or visually handicapped persons in
employment, public accommodations, and
housing.” Chapter 390, Laws of Maryland
1971. New rights with respect to hous-
ing and public employment were added,
and what is now Section 33(d)(1) was
expanded to provide both ™"the blind
[and] the visually handicapped™ with
"full and equal™ access to the broad
range of public facilities there enumer-
ated—including, again, ™all ... place
of public accommodations, amusement, or
resort, or other places to which the
general public is invited” (footnote 2).

Il. Analysis

A health club, quite obviously, does
not fall within the statute's more spe-
cific listing of "common carriers, air-
planes, motor vehicles, railroad trains,
motor buses, streetcars, boats or otJier
public conveyances or modes of transpor-
tation, hotels [and] lodging places.”
The question, then, is whether it falls
within the statute's far broader refer-
ence to 'places of public accommoda-
tions, amusement, or resort, or other
places to which the general public is
invited.” We have no doubt but that it
does (footnote 3).

The phrase "places of public
accommodations, amusement, or resort™ is
not uncommon to public accommodations
laws.  And, when following a list of
specifically described places, this and
similar phrases have beer, construed by
courts around the country to be an
enlargement upon that list and, as such,
to encompass a wide range of other

places and facilities not specifically
listed,. These include, for example,
pool rooms, Village of. Atwood ~ Otto;
129 N.E. 573 (IIL 1920); swimming
pools, Stats. siL New Jcissy, jl. RflssdiflL
Realty Co- 62 A.2d 488 (N.J. Super. Ct.
App. Div. 1948); race tracks, Suttles
Yu Hollywood Juif. Club, 114 P.2d 27
(Cal. Ct. App. 1941); roller skating
rinks. Tones ju Broadway i . _Biak
Co0-118 NW. 170(Wis. 1908); cemeteries,

Pennsylvania Human Relations Comm'n vy.
Alto-Reste Park Cemetery Ass'n, 306 A.2d
881 (Pa. 1973); little league baseball
s organizations, National Organization fc e
Women, Essex County. Chapter, y.. Little
Leagrue Baseball, Inc., 318 A.2d 33 (N.J.
Super. Ct. App. Div. 1974); marathon
courses, £few York .Boadrunaers Club Yu
State Division _of Jiusaa Rights, 437
N.Y.S. 2d 681 (N.Y. App. Div. 1981);
amusement parks, Drews v. State, 236 Md.
349 (1964); golf clubs, Brown v. Loudon
Golf and Country Club. Inc- 573 F.Supp.
399 (D. Va. 1983); recreational
facilities, Smith _y*. .Young. Men's
Christian Ass"n .of. Montgomery, 316
F.Supp. 899 (M.D. Ala. 1970); and
reducing salons, Browning v. Slenderella
Systems of Seattle. 341 P.2d 859 (Wash.
1S59).

Indeed, at least one reported case has
directly held the phrase, "places of
public accommodation, amusement, and
recreation”™ to encompass health and
exercise clubs. Vidrich .&E. Tanny
International. Inc- 301 N.W.2d (Mich.
Ct. App. 1980). Coincidentally, that
case also involved, as here, a blind
person who had been denied access to the
club in question:

"The issue is whether a le"*11lv Mind
person may validly oe rcrused unre-



stricted membership in a health and
exercise club on the ground that the
physical limitations deriving from his
blindness constitute a significant safe-
ty hazard effectively precluding his
safe use of club facilities. We recog-
nize no such ‘safety exception' to the
equal accommodations act and, conse-
guently, reverse  the trial court's
determination that [the club’'s] exclu-

sion of plaintiff was proper.” 301
N.W.2d at 483.
In Tannv, die court considered a

Michigan equal accommodations law strik-
ingly similar to Article 30, Section
33(d)(1):

"All persons within the jurisdiction
of this state shall be entided to full
and equal accommodations, advantages,
facilities and privileges of inns,
hotels, motels, government housing,
restaurants, eating houses, barber
shops, billiard padors, stores, public
conveyances on land and water, theatres,
motion picture houses, public educa-
tional institutions, in elevators, on
escalators, in all methods of air trans-
portation and all other places of public
accommodation, amusement, and recrea-
tion, subject only to the conditions and
limitations  established by law and
applicable alike to all citizens and to
all citizens alike, with uniform
prices." 301 N.W.2d at 483 (quoting
M.C.L. Section 750.1A6; M.S.A. Section
28.343 (footnote 4).

The defendant argued chat die law did
not apply to health clubs given the
absence of "specific language encompas-
sing such facilities.” 301 N.W.2d at

484. The court responded:

"This argument is without merit in

light of the comprehensive wording of
[the statute] providing for equal accom-

modations in ‘all other pl?iCes of public
accommodations, amusement, and recrea-
tion." We hold that defendant's busi-
ness is within the purview of that
language.” JsL

In reaching this conclusion, the court
also rejected the defendant's argument
that a 'safety exception™ be judicially
incorporated into the equal accommoda-
tions act:

"Where, as here, die language of the
act is clear, unequivocal, and absolute
on its face, judicial, construction or
interpretation of the statutory language
in the manner argued for by defendant
would be improper. Our function is to
give full credence to ‘the legislative
will as we find it, without regard to
our own views as to the wisdom or jus-
tice of the act.'™ 301 N.W.2d at 485
(citations omitted).

Article 30, Section 33 s, if any-
thing, even broader than the Micnigan
statute construed and applied in Vic
Tanny: Section 33 applies not only to

"all ... places ofpublic accommoda-
tions, amusement, or resort™  but,
indeed, to ™all ... other places to

which the general public is invited.”
Like the court in Yic. Tannv, then, we
have no hesitation in concluding that
Article 30, Section 33 applies fully to
health clubs and similar facilities in
which membership is generally open to
the public. Those clubs, therefore, are
required to provide blind persons, as
well  aspersons with hearing imnvr-
ments, "full and equ-- access to tneu



discrimination in
or conditions of that

without
terms,

facilities,
the scope,
access.

I11. Conclusion
In summary, it is our opinion that a

health club or similar facility which
otherwise opens its membership to the
general public is a ™public facility"
subject to the provisions of Article 30,
Section 33. As such, it is prohibited
from denying persons with visual or
hearing impairments *"full and equal™
access to and use of its facilities.

Very truly yours,
Stephen H. Sachs
Attorney General

Avery Aisenstark, Chief Counsel’
Opinions and Advice

FOOTNOTES

l. You have not asked, nor do we here

address, whether a health club might
also be considered a "place of public
accommodation™ subject to this State's
Public Accommodations | v.w, Article 49B,
Section 5 of the Maryland Code. Article
49B, Section 5 defines "place or public
accommodation™ to include, among other

things, a "place of exhibition or enter-
tainment.” It might well be that a
health club is a "place of exhibition or

entertainment™ within the scope of that

definition. See, e.g., Daniel v. Paul,
395 U.S. 298 (1969) (term ™place of
entertainment™ in Civil Rights Act of

1964 not confined to spectator enter-

tainment and includes a recreational
facility that offers swimming, boating,
miniature golf, and dancing). But see

Drews v. State, 236 Md. 349, 354 (1964)

(""there is no provision in the public
accommodation law enacted by the
State with respect to amusement
parks.™)

In any event, we believe that ques-
tions about the scope and applicability
of the Public Accommodations Law arc, in
the first instance at least, best left
to the expeitise of the Human Relations
Commission, the agency charged with
enforcing and adminstering that law.
See Maryland Comm'n on Human Relations
v. Bethlehem Steel Corp., 295 Md. 586
(1983); Maryland Comm'n on Human Rela-
tions v. MTA, 294 Md. 225 (1982).

2. Three vyears later, in 1974,
provisions of the Public Accommodations
Law, Article 49B, Section 5 [then
Section 11], were expanded to encompass
discrimination on the basis of "phys-
ical.-.handicap.” See Chapter 875, Laws
of Maryland 1974. That the General
Assembly did not intend or consider the
broad protections afforded by Article
30, Section 33 to be supplanted by this
newly expanded Public Accommodations Law
is evidenced by the fact that, since
1974, Article 30, Section 33 has itself
been reenacted and amended several times
by the General Assembly—most notably,
in 1978 and 1979, to extend its protec-
tions to the deaf md hearing impaired
[Chapter 929, Laws of Maryland 1978;
Chapter 565, Laws of Maryland 1979] and,
in 1983, ty increase the criminal pen-
alty from #50 to #500 [Chapter 649, Laws
of Maryland 1983 ].

the

3. A possible, narrow exception might

exist for a health club facility that
is, in the true sense of the term, a
"private club™—e.g., one composed of a
select group of members who themselves
have a say in admitting or rejecting new



applicants, who themselves exercise con-
trol over club operations and facili-
ties, and who themselves own equity in
club property or share in club profits.
See, e.g., Daniel v. Paul, 395 U.S. 298,
301 (1969) (respondent recreational
facility nrt a private club but "simply
a business operated for a profit with
none of the attributes of self-govern-
ment and member-ownership traditionally

associated with private clubs.™) Cf.
Roberts v. United States Jaycees, U.S.
(1984) [52 LW 5076 (June 26, 1984)]

(national membership organization,
having local chapters that are neither
small nor selective, is a ™place of

public accommodation”™ under Minnesota
Human Rights Act).

Most modem health clubs, we suspect,
fail to exhibit these indicia of a pri-
vate club. Certainly, the particular

health club to which your inquiry

relates—the Grecian Health Spa and
Fitnes. Center of Laurel, Maryland—is
not a "private club.” It is, rather, a
commercial enterprise in which member-
ship is open and nonselective, subject
only to payment of a membership fee and
adherence to the rules and regulations
adopted by the facility's owner and
operator, Grecian Health Spa, Inc.

4. An accompanying provision,
unlike  Article 30, Section 33(9g),
imposed criminal sanctions upon
"[ tlny...owner, lessee, proprietor,
manager, superintendent, agent or
employee of any such place who shall
directly or indirectly refuse, withhold
from or deny to any person any of the
accdmmodations, advantages, facilities
and privileges  thereof.,..on  account

of...blindness.” 301 N.w.2d at 483
(quoting M.C.L. Section 750.147; M.S.A.
Section 28.344).

not



STATE OF ALASKA 1967 LEGISLATIVE SESSION
FISCAL NOTE

Bill Venkm: ?I)}_ B /

REQUEST; Publish Date:

R_evi;ionDate: ) h ) y AgencyAffected: 0 ffice of the Governor
Tide: Righes orPhysically and BRU: Commissions/Special Offices
Mentally Disabled Persons

Sponsor: Duncan and “zyinansKx , .rnmp”n eHuman Rights Commission

Requester” Health, Education ana bocial
Services, Judiciary & Finance

EXPENDITURES/REVENUES: (Thousands of DoUm)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES 46.9 46. 46.9 46.5
TRAVEL 10.5 10 .6 1U75 io.5
CONTRACTUAL
SUPPLIES
EQUIPMENT 5 ) .5 b

LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQUS

TOTAL OPERATING 5T7.9 S5S/.y 57.9 57.9

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 57.9 57. 9 57.9 57.9
FEDERAL FUNDS

OTHER

TOTAL b/.y 57 .9 57.9 51.y

POSITIONS:

%ME 1.0 1.0 1.0 1.0
ORARY

ANALYSIS : (Attach a separate page if necessary) , . :
F«?tablish (1) PFT position HRFR 11l to handle the increased

caseload (intake and processing) of complaints anticipated to
he filed by disabled persons due to SB-1,

Prcpamlby: Michael A. Nizich, Dlrectorn Phone:
Division: Administrative Services D] Feb. 2., 19u7

o, Feb. 2, 1987

Approved by Commissioner: Carol P. Kastelic
Agency: Exec. Assistant, Office of the Governor

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management 2nd Budget 2
Impacted Agency(Les) page-------- of
Senate Secretary






STATE OF ALASKAF|18%7 LEGISLATIVE SESSION

REQUEST:

Revision Date:

Title: An Act establishing procedures to be
estimated state revenue...insufficient...
Sponsor: Sen. JackCoghill

Requestor: Senate State Affairs

EXPENDITURES/REVENUES:

OPERATING FY 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0-

FY 88

CAPITAL -0- -0-

REVENUE -0- -0-

FUNDING: (Thousands of Dollars)

C
ENEAS
onl
total
POSITIONS:

i

ANALYSIS : -

=

AL NOTE

Bill Version :

D5

Publish Date:

Agency Affected:

CnmpnnpnK «

(Thousands of Dallars)

FY 89

FY 90

Legislative Affaire Agency
Legislative Counci |

""Session" Expenses

FY 91 FY 92
-0- -0-
I« e

No additional funds anticipated if a special session was called for a period of 2-3 days.

Hopefully the Session Expenses component would have approximately $40-50,000 to cover a 2-3

day session.
be appropriated to cover those/Spsts ”

Prepared by
Division : Administrative Services
Approved by:

Agency: Leg slative Affairs Agency

Distribution (byprepx”r):
Legislative Finance
I-erislauvc Sponsor
Requestor
Qllicc of Management and Budget
Impacted Agcncyties)
Senate Secretary

Pamela A. S t o o

Warrfit W. Endicott, Executive Director

IT a special session was lengthy and costly, then a supplemental would need to

Bhang';,  465-38%0
pate.  Oif25787----mmr-mmv
Date: C'/ 27

page. a






STATS OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: CSSB 7
aEaafiaau Publish Date:
Revision Date: Agency Affected: Alaska Court system
Title: An act authorizing capital BRU: Trial Courts
punishment
Sponsor: Senate HESS Components:
Requestor:
EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
Personal Services * o 107.2 107.2 107.2 107.2 107,2
Travel v o, 112.5 112.5 112.5 112.5 112.5
Contractual oL 166.0 166.0 166.0 166.0 166.0
supplies
Equipment « .. 18.9
Land a Structures
Grants & ClaimB * o R 3 « * oy oo e ¢ e Fo% R

TOTAL OPERATING 0.0 404 ,6 385.7 385.7 385,7 385.7

CAPITAL s ———————————————————— ———

REVENUE e ————

FUNDING: (Thousands of Dollars)
General Funds 0.0 404.6 385.7 385,7 385.7 385.7
Federal Funds
Other .

TOTAL 0,0 404 .6 385.7 385.7 385.7 385.7
POSITIONS* _
Full-time S 3,0 3.0 3.0 3.0 3.0
Part-time
Temporary
ANALYSIS* .-..(Attach a .sage.if nenfilaalty.).

See attached fiscal analysis.

Prepared by: Karla Forsythe, General Counsel Phone: 264-8228
Division: Alaska Court Sys”tem” _ Date: 5-15-87
Approved by: «'SA~gan”e" A/ "GoleM™epaty Director Date: 5-15-87
Agency: Alaska Court System

Distribution (by preparer)
Legislative Finance
Legislative Sponsor
Requestor
0ffice of Management. & Budget
Impacted Agency(ieB)
Senate Secretary Page 1 of 3
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ALASKA COURT SYSTEM

CSSB 7 - CAPITAL PUNISHMENT

FISCAL IMPACT

Voter approval of oapital ~unishment will result in an estimated 10
punishment trials eaoh year. These trials will result in additional costs for
the following reasons!

1.

Personnel Costs and Related Costs, Extensive legal research
is required for oapital offenses. Additional law clerks will
be needed to researoh motions and other judicial questions,
Courtroom seourity will have to be strengthened for these
oases, Personnel funds for an additional security guard for
Anohorage and contractual funds for security services in other
courts will be needed,

Travel Costs, Since death penalty oases are oftei subject to
intense media exposure, expenses associated with jury
sequestration and with ohange of venue oan be expected.

Juror Selection. Jurors must be questioned individually in
oapital oases and some oonrts have required questioning in
private. More jurors must be called and the process takes
longer, with more challenges for cause, all of which results
in higher jury fee expenditures. Similarly, additional
bailiff costs can be expected.

Transcription Costs. Preparation of the voluminous record
which aocoompanies a death penalty case will result in
additional transcribing costs.

Equipment. Courtroom seourity requirements will necessitate
the installation metal deteotors in major court locations and
the use of hand-held detectors in smaller courts to screen
trial spectators.

The estimated annual costs associated with these items arc summarized
attached schedule.

capital

in the



CSSB 7 (HESS)

STATE OF ALASKA BILL VERSION:
19S8 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST: FEB 2 8 1S8R
2/22/88 Public Safety

Rgvision"Date: _ : Agency Affected:, " _
Title: "An Act authorizing capital © DPS Administration, Alaska

punishment...” State Troopers

Sponsor: Sen. Abood, Kellv & Faiks Components :
Requestor: Sendate Judiciary

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- 0-

POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Diana Page, Administrative Assistant Phone 465-4322

2/22188

Prepared by:
Division: Commissioners Office Date: ,

Approved by Commissioner: _ Date:
Agency: Public Safety ng -

Distribution (by preparer): \
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page of



1068 T EGISLATAVE SESSION buLveRsion: - BL L

FISCAL NOTE

REQUEST:

Revision Date:  2/1788 Agency Affected: Office of the Governor

Title: An Act relating to capital rrii» . Division of Elections
punishmente

Sponsor:  abOOD rnmpnmmi.. Il - Primary & General
Requestor: Senate Judiciary Elections

EXPENDITURES/REVENUES:  (ThousandsofDollars)

OPERATING FY 88 FYS9 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL 0 2.2% 0 0 0 0
SUPPLIES
OUTPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 2.2* 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands ofDollars)

GENERAL FUND 0 2.2% 0 0 0 0
FEDERAL FUNDS

OTHER

TUTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS @ (Attach aseparate page if necessary)

* Costs included cover 2 to 3 additional pages in each O fficial
Election Pamphlet, for printing and typesetting, and costs
estimated to cover computer programming requirements for vote

\\q . (cont.)
Prepared by \I /-Llnda. Edgeworth 465-4611
Division: __ Elections Date:  2/1/88
Approved by Commissioner: tftk - Date:

Aggncy; Office of the Governor, Division of Elections

Distribution (byprepaier):
Legislative Finance
Legislative Spoi~or
Requestor
Office of Management and Budget
Impacted Agency(ies) of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 7

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which 1is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:

53.4



STATE OF ALASKA 1987 LEGISLATIVE SESSION

Bill Version :(fS Senate BUI TWEET
REQUEST: Publish Date: ? <
Revision Dale: — mmmmmm o Agency Affected: Dppt. of Corrections
Title : '"An act authorizing capital . .qnnt-hrentral Region
sponsor: spnatnr .MJItChAhooii Components : gpr-fnp craptr r r.

Requestor: Senator Mitch .AtlfiPdr .

EXPENDITURES/REVENUES: (Thousands of Dalian)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES . A la 993.5 .104.3.2 1095.3
TRAVEL 4.0 8.4 8.8 9.3
CONTRACTUAL . 175 _ 36.3 . . .38.6 40.5
SUPPUES L n 3L ft 9.3
EQUIPMENT 3.1
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- 501.7 1047.1 1099.4 1154.4

CAPITAL : I_ . 2235 -0- -0- -0- -0-

REVENUE -0- -0- _0- _0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERALFUND -0 7683.5 501.7 1047.1 1099.4 1154.4
FEDERALFUNDS

OTHER
TOTAL -0- 2683.5 Sol. / 1047.1 1099.4 1154.4

POSITIONS:

FULL-TIME -0- -0- 20 20 20 20
PART-TIME
TEMPORARY

ANALYSIS @ mm

Prepared by:  Susie Rllev. Program Budget Analyst------------- Phone : 465-3376___
Division: Administrative Services Date: Jan. 27, 1987
Approved by ComnuwusSier: » AL\ r Dale. :+ ] +1
Agency: Department of Corrections £ -

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary



ANALYSIS

CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No SLZ

Assumptions;

Enactment of Senate Bill 7 would change the State law to permit

capital punishment for a capital felony. Current estimates indicate
three convictions per year for this offense would involve executing
the death penalty. Because of the lengthly appeal process 1in cases

where the death penalty has been imposed, it is anticipated that a
significant number of persons would have to be confined in a separate
confinement area. The national average length of time between
sentencing and execution of the death penalty is 5 or 6 years. The
fact that the sentence is subject to review within 60 days by the
State Supreme Court is not expected to appreciably affect the average
length of time spent on death row since most cases proceed
immediately to the federal courts. Therefore, we are predicting the
need for a maximum of 20 death row beds.

1. Capital expenditures required to provide specialized space not
currently available in existing State correctional centers.
Details follow in B-I.

C. The new space will be adjacent to an existing facility, but
isolated. Existing authorized staff could not provide for the
necessary security of inmates housed in the area designated for
prisoners sentenced to execution.

3. Two fixed guard posts will be required plus one post for roving
patrol, and one post for shift supervisor due to the high

security and high risk nature of the unit. To man one post 24
hours per day, 7 days per week requires 5 personnel.

4. Inflation is estimated at 5% per year.

5. The unit will be available for occupancy January 1989.

Estimated Costs
1. Capital Expenditures

a. Functions and square footage allocations are derived from
accepted space staniards and are adjusted to an existing
design for a 20-celi complex.

b. Assumes this structure will be an addition to an existing

institution with all activity for prisoners sentenced for
execution to be limited to this maximum security unit.

page | of—l



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. — s 7

c. Assumes only the usual 6% equipment factor and does not
include costs for whatever type of equipment would be
appropriate for the specified method of execution.

d. It is estimated that the cost will be $300 per square foot,
considering the fact that this unit must be more secure than
other facilities under construction and the relatively small

size of the building. No indoor recreation room has been
projected.

e. Area ldentification Square Footage
Core Area (44" x 44%) 1936

-Control Room, Sallyport

-Visitation (Attorney, Secure)

-General Movement

-Storage

-Mechanical Room
Housing Wings

(2 @ 37" x 47" + 200 sq. ft.) 3678
-20 Cells @ 80 sq. ft. gross each

-Three Shower Areas

-Two Movement/Indoor Recreation Area

Execution Area 1000
Total (Gross) 6614/sq. ft.
X $300/sq. ft.

Cost of Structure $1,984,200

Secure Outdoor Recreation
(2 @ 16" x 20%)

-640 sq. foot @ $125/sq. foot 80,000
Total Building Cost $2,064,200
-30% Administration/Overhead 619,260
TOTAL PROJECTED COST $2,683,460

Salaries and related costs are detailed on "Request for New
Positions" attached. It is estimated that Operating Costs would
not begin until January of 1989 due to time needed for
construction, so funds are included for only six months of FY89.



Poiilioo Title No. of Pasitions Range/Step Barg. Unit

f.nrrprt- i Leer +5 m GCLI
Time Sutui Location™ Election District
PET 90 Seward
V- . S mm Justification
Type of Expenditure Amount This facility, even though attached to an existing
1 2 3 institution, would require two additional fixed
Salary 249.885 «£+ : gQuard posts and one post for roving patrol, due to
Benefit* 96,285 o »  the high security and high risk nature of the unit.
Premium Pay H .
Other S AR To man one post 24 hours per day, 7 days per week
Total Personal Services 346.170 requires at least 5 Correctional Officer 11°s.
Travel 3.000 Three additional posts will require a minimum of
Contractual 15 CO 11°s.
Commodities 3.000
1 Equipment 2, 78N The cost for one-half FY89 is as follows:
Other
Total Cost 354.420 $16,659 Salaries
; ek | " 6,419 Benefits
Funding Source for Total Cost $23,07$
Federal Receipts >(02
G. F. Match 1003 200 Travel (training)
General Fund 11004 -15A..420 200 Standard Supplies ($400 per year)
I'A Receipts 1006 150 Equipment
C1P Receipt! 1061
Other
RE‘C]UE‘St For Agency  Jjffax.Lment. gL Con-’rections —————— FY 88
BRU Southcentral Region Pige 4 of

New Position

Corrponent Snf.ng Creek Correctional Center | Revised Dale



Funding Source for Total Cost

Federal Receipts 1002

G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other

Request For
New Position

Agency
BRU
Component

No. of Position]
$

Locslion
Seward

Range/Step Bara. Unit

Election District

Justification

Five supervisory Correctional Officer 111"s will
be required to fill the compliment for the three
added posts in addition to the fifteen CO Il's.

The cost for one-half of FY89 is as follows:

$18,446
6,936
$25,382

200
200

150
$25,932

.129.a.66fl.

Department of Corrections

JSfluLb.ceat.ral Region
Spring Creek Correctional Center

Salaries
Benefits

Travel (training)
Standard Supplies ($400 per year)
Equipment

FY 88

&‘*c 5 Oof
evised Date



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE
Bill Version & SB 7 /J&SS

REQUEST: Publish Date : 2_1i-

Revision Date: Agency Affected: Administration

Title: "An Act authorizing capital .office of Public Advocacy
punishment..." |
Sponsor: Abood, Kellyr Faiks Components : .

Requestor: Senate Judiciary

EXPENDITURES/REVENUES:  (Thousands of Dollars}

OPERATING FY 87 FY 88 FY 89 FY 90 FY o1 FY 92
PERSONAL SERVICES - g- 226. 6  235.7 245.1 254.9 265.1
TRAVEL 5 o 36. ] 37 .9 39.4 40.1
CONTRACTUAL r 5462 568.0 590.7 614.3 638.9
SUPPLIES 4.0 4.2 4.4 4.6 .8
EQUIPMENT 14,1 0 0 0 0
LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 1 _g- 825.9 844 .3 878.1 913.2 948 .9
CAPITAL [
REVENUE ]

FUNDING!: (Thousands of Dollars)

GENERALFUND -0- 825.9 844 .3 878.1 913.2 948.9
FEDERALFUNDS

OTHER

spnrrAL 825.9 844 .3 8.7.2.r . 913.2 948 .9
POSITIONS:

FULL-TIME 4.0 4.0 4.0 4.0 4.0
PART-TIME

TEMPORARY

ANALYS:

Prepared by: Brant McGed, Public Advocate Phnnp < 274-1684
Division: Office of Public Advocacy rm.P e 2/24/87
Approved hy Commissioner: GarreV Peska s /[y /2 -2

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requc or
Office ol Management and Budget
Impacted Agency(ies)
Senate Secretary



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution Nn. SB7

The passage of death penalty legislation would have a
dramatic fiscal impact on the Office of Public Advocacy. The OPA
is purely reactive agency and must provide legal representation
when appointed by the court. The OPA is responsible for
providing representation to indigent criminal defendants in cases
where the Alaska Public Defender Agency has a conflict of

interest.

This office's estimate that it will be responsible for
three capital cases in Fy88 is dependent upon the following two
assumptions: (1) a slight numerical increase in the numoer of
first degree murder cases which fall within the OPA statutory
mandate, and (2) the Department of Law will request the death
penalty in only one-third of all First Degree Murder cases

The Office of Public Advocacy would assign ab least txvo
experienced attorneys to each capital case in accordance with the
policy of numerous states in which the death penalty has become

law . Each case will necessitate an exhaustive pretrial
investigation, contracts with numerous expert witnesses, and
extensive litigation of legal issues during pretrial proceedings,
trial, and numerous appellate stages.

The New York Defender Association estimated expert
witness fees at $60,000 per case. Further, travel costs will be
extraordinary high because this Anchorage-based death penalty
team must provide statewide representation.

It is anticipated that the Office of Public Advocacy

will have to contract for representation in at least one death
penalty case per year. Such a case would arise when OPA has a
conflict of ‘interest. The New York Defender Association has

gstimated the cost of defense services in gach case to be
$350,000.

page— 2— of 7



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB7

SB31 continued:

Personal Services

Anchorage

Attorney V

Salary & Benefits = 76.1

Attorney IV

Salary & Benefits = 71.4

Investigator |11

Salary & Benefits = 48.9

Legal Secretary | = 30.2

Subtotal Personal Services 226.6
Travel*

Necessary travel for court hearings,
investigation, expert witnesses, etc. 35.0

Contractual

Additional office for four positions
in Anchorage = 16,200 16.2

Expert witness fees based on three
cases per year at 60,000 per case 180.0

Contract representation for one case
per year where OPA has a conflict of

interest at 350,000 per case 350.0
Subtotal Contractual 546.2

Supplies

Stationary, library and office

supplies for four new positions

at 1,000 per position = 4,000 4.0

Equipment

0ffice furniture & equipment for
three professional positions at 2,429
each and one legal secretary at 6,838 14.0

TOTAL: 8§25.9
page—f of . I



Position Title

Legal Secretary
Time Status Staff Months
PFT 12

Type of Expendilurc
1

Salary
benefits
Premium Pay
Olhcr
Total Personal Services

Travel
Contractual
Commodities
Equipment
Uthcr

Total Cost

Funding Source for Total Cost

- Federal Receipts 1002
G. F. Match 1003 -
General Fund 1004
1-A Receipts 1006
CIP Receipts 1061 -
Olhcr

Request For
New Position

No. of Positions

Location

EBA-Anchorage-

Range/Step 10/ A Darg. Unitq

Election District

Amount The Anchorage office of OPA is presently
2 3 staffed with 3 legal secretaries who
22,020 provide clerical support to profession -
8,164 8 Susglllls al positions The addition of 2 attorneys
and investigator will increase the
Anchorage clerical workload dramatically,
30,184 The complex issues involved in death
penalty cases and the length of each
case through sentencing and appea
necessitates the addition of a legal
secretary to handle the increased work-
load
30,184
30,184
«Agency Administration FY 88]
BRU O ffice of Public Advocacy _
P;igc 4 of 7
Revised Dele

Component




Position Title

Investigator

No. of Positions

Range/Step

18/A

Darg.

Unit

Time Status Staff Months Location Election District
111 . 12 EBA-Anchorage
Justification
Type of Expenditure Amount . - . . .
1 2 3 This position will perform all investiga-
_ tive duties in death penalty cases. Ex-
Snlarv 7 7, TRfi . . .
. o - tensive experience in all areas of
Flencfits 11,R7n . . . . . . .
Premium Pay A " criminal investigations will 'be requueq
Other to assure that defendants facing execution
Total Personal Services 48 92fi receive a thorough and effective investi-
Travel a gation. This position will interview
Contractual witnesses, examine the crime scene and
Commodities all physical evidence, arrange transpor-
Equipment tation, serve subpoenas, follow-up and
Utlicr review the prosecution investigation and
Total Cost 48 926 coordinate witness testimony.
Funding Source for Total Cost The OPA current has no investigator
Federal Receipts 1002 positions. It is anticipated that the
0. F. Match 1003 position will work full time on death
General Fund 1004 '4'8792F penalty cases.
I-A Receipts 1006
CIP Receipts 1061
Olhcr
eAgency Administration
Request For _ _ FY 88
oo BRU 0ffice of Public Advocacy 5 of 7
New Position Pece
Revised Dale

Component




AN

Position Title A ttorney IV j No. of Positions RangeJSIcp 2~/J" Barg. Unil

lime Status Staff Mouths Location Election District
PFT 12 EBA-Anchorage
Justification
Type of Expenditure Amount This position will act as co-counsel to
1 2 3 the Attorney V position in all death
Salary 56,244 penalty cases. As part of the death
Benefits 15.177 . .. penalty team, this position will prepare
Premium Pay T ' motions, interview witnesses, write
Olher M - = appelllate briefs and assist the lead
Total Personal Servircs 71 ..421 . attorney in conducting the guilt and
Travel penalty phases of all death penalty cases.
Contractual Two attorneys are required for each case
Commodities in order to share the enormous workload
gﬁhU'Pme“t and to assure effective representation
Ccr
s of the accused.
Total Cost 71,421

Funding Source for Total Cost
Federal Receipts 1002

G. F. Match 1003 ¢
Cencral Fund 1004 71,421
I-A Receipts 1006
CIP Receipts 1061
Other
i I - \d .. ee
o¥ o m - : \ = 0 IR W B v .
v " ?ite ; Fijl - V- m:V: R
i? r' ' X- -
LI *! ot " ' e ¢ | m > 4 *
* Agel Administration
Request For Agency _ T FY 88
o BRU O ffice of Public Advocacy Pae 6 of 7
New Position .
Revised Dale

Component




No. o{ Positions Range/Step ) Barg. Unit

Position Title
. Attorney V 5/A
Time Status Staff Months Location Election District
PFT 12 EBA-Anchorage
Justification
Type of Expenditure Amount . L
1 3 This position would be the lead attorney
60 257 of the death penalty team consisting of
Bencfits 15'808 an additional lawyer, an investigator,
Premium Pay ' and a legal secretary. The position is
Other 'S required to supplement the current attorne
Travel caseload standards.
Contractual
Commodities This position would be responsible for
Equipment supervising the investigator, the prep-

Other aration of all pretrial and trial motions
and the filing of appeals in state and
federal court. The requirement of
extensive court hearings and a lengthy

Total Cost 767.060

Funding Source for Total Cost . ! ! )
Federal Receipts 1002 trial in each case will necessitate that
0. F. Match 1003 this position be assigned exclusively
General Fund 1004 76,060 to death penalty cases.
I-A Receipts 1006
CIP Receipts 1061
Other

mAgency Administration
BRU Office of Public Advocacy

Component

Request For

New Position Page 7 of 7

Revised Dale




STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE
Bill VpmonVsB?
REQUEST: . Publish Date: —-—j.:.1

of Administration

Revision Date: _ : ?ggancyAﬁected:DePt}_

Tide "An Act authorizing capital u. Public Defender Agency
punishment.

Sponsor: & . Abood, Sen. Kelly Components Third Judicial District

Requestor: Senate Judiciary Fourth Judicial District

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 87 Fy 88 FY 89 FY 90 .FY 91 FY 92
PERSONAL SERVICES 743.1 772.8 803.7 835.9 869.3
TRWEL 225.0 234.0 243.4 253.1 263.2
CONTRACTUAL 450.0 468.0 486.7 506.2 526.5
SUPPUES 27.0 28.1 29.2 30.4 31.6
EQUIPMENT 60.0
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS
TOTAL OPERATING 1505.1 1502.9 1563.0 1625.6 1690.6

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 1505.1 1502.9 1563.0 1625.6 1690.6
FEDERAL FUNDS

OTHER

IT7TAL 1505.1 1502.9 1563.0 1625.6 1690.6
POSITIONS:

FULL-TIVE 12.0 12.0 12.0 12.0 12.0
PART-TIME

TEMPORARY

ANALYSIS

Prepared by: ------ —...&:_Fublic_Defender Phone : 27977541 .
Division :©  Public Defender Agency Date: Feb- 25 1907
Approved by Commissioner: Garrey Peska a Date

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance -
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Senate Secretary



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

If this death penalty bill 1is enacted, representation of the poor in
death cases must be adequate. The United States Supreme Court has
recognized that death penalty cases require greater due process

procedural safeguards than do non-capital cases. This 1is due to the
severity and finality of a death sentence as well as the potential for
killing an innocent person by mistake. Some degree of mistake 1is of
course a potential problem 1in all criminal cases. In non-death cases,
the system stands ready to correct those mistakes where they become
known. An execution can never be corrected.

Due to these considerations, the processing of a death case is much more
complex and expensive than other criminal cases. Not only are
extraordinary amounts of attorney time and substantial expert fees
necessary in the guilt phase of a trial, but the penalty phase, in which
a jury determines whether-or not to put a person to death, takes on
tremendous significance. This penalty phase requires extensive
preparation, the use of psychiatric experts and family and friends from
out-of-state, as well as other necessary expenditures.

Finally, even after the death penalty has been imposed, the appeal
procedures in death penalty cases are lengthy and time consuming. After
guilt and penalty phases of a case, the following procedures would be
routinely necessary:

1. Motion to modify before trial judge.

2. Appeal of conviction and sentence to Alaska Supreme Court.

3. Writ of certiorari to the United States Supreme Court.

4. Post-conviction relief proceedings in state court.

5. Appeal of post-conviction relief proceedings 1in the Court of
Appeals. e o

6. Petition for hearing of post-conviction relief proceedings to the

Alaska Supreme Court.
7. Petition for Writ of Habeus Corpus in the Federal District Court.
8. Appeal to the United States Court of Appeals.
9. Rehearing in the United States Court of Appeals.
10. Writ of certiorari to the United States Court of Appeals.
11. Commutation applications to executive branch.

12. Emergency stays to the United States Supreme Court.

page 0 f e



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 7

The figures in this fiscal note are based on an estimation of the number
of cases which would have qualified under the bill as capital cases.
This agency handles approximately 30 first degree murder cases each
year. On the assumption that one third or 10 of these cases would
qualify as capital cases under this bill, the specific figures were
arrived at as follows:

1. Personal Services

Given the complexity and intensity of effort involved in each death - -
penalty trial and penalty phase, many states recommend or require by
statute that a minimum of two attorneys handle each death penalty case.
Based on an estimated 10 cases per year, this agency would need two
death penalty teams of two attorneys each to handle the trial and
penalty phases of these cases. Two appellate attorneys would be
necessary to handle the appeals of these cases. In addition, each team
of attorneys would require an investigator and legal secretary.

Use of this death penalty team concept will be needed to adequately
represent a client who faces the death penalty. Substantially more
attorney time is required in a death penalty case than in a non-capital
case. Extensive pre-trial motion practice would be required in each
case. Given the lack of plea bargaining in Alaska, jury trials will be
conducted 1in all capital murder cases. These jury trials will be longer
and more complex than 1in non-capital cases. The penalty phase of each
case will require tremendous expenditures of attorney time 1in preparing
for sentencing and coordinating professional and lay witnesses to
testify. Finally, appeals of death penalty cases require extraordinary
amounts of attorney time. The New York Defender Association estimates
that preparation and argument before the United States Supreme Court
alone would be equivalent to 883 hours attorney time.

2. Travel and Contractual Fees.

The New York State Defender Association has estimated that a minimum
figure for expert witness fees and travel must be $30,000 for the
penalty phase per case. Experts in forensics, ballistics, blood
analysis, hair analysis, eyewitness identification, psychiatry, and
psychology could be necessary during the trial phase in each case, and

many of these would be traveling from out-of-state. During thepenalty
phase friends and family members of the defendant as welU as
psychiatrists, psychologists and social workers would be involved. Thus
the contractual and travel costs for expert witnesses has been
calculated at $60,000 per case. This figure does not include any expert
fees which might be necessary at the appellate stages. The amount of

contractual fees estimated in this fiscal note is based on an estimated
10 cases per year.

page 0 f o



CONTINUATION of FISCAL NOTE ANALYSIS

SB 7
For Bill/Resolution No.

3. Equipment and Supplies.

Other costs include expanded office space as well as equipment and
supply money for additional personnel.

BUDGET SUMMARY

Personal Services;
Guilt and Penalty Team-Anchorage

Attorney V 79.7
Attorney 1V 74.8
Investigator 111 51.1
Legal Secretary |1 31.5
Appellate Team - Anchorage
Attorney V 79.7
Attorney 1V 74.8
Investigator 111 51.1
Legal Secretary |1 31.5
Guilty and Penalty Team-Fairbanks
Attorney V 90.7
Attorney 1V 85.0
Investigator 111 58.1
Legal Secretary |1 35.1 TOTAL. 743.1
Travel:
Based on 10 Capital cases per year 225.0
Employee and non-employee (experts)
Contractual:
Based on 10 Capital cases per year
Experts 400.0
Office space
Anchorage, Fairbanks 40.0
Printing 5.0
Communications “ 5.0 TOTAL 450.0
Supplies:
Office, law library 27.0
Equipment;
Office furniture and machines 60.0

TOTAL 1505.1



PositioE t'l:[itoler No. oppositions Range/Step Barg.P %(Jnit

_ ney V 25A.
Time Status Staff Months Location Election D”sjjict
PFT 12.0 Anchorage
"r-, 11 Justification
T f Expendit Amount . ,
ype o leen'ure moun This Attorney V will serve as a death
: penalty team leader in the guilt and
'gzlfgts fji5Q2 1 /mo 60,252 penalty phases of capital cases in
promium Pay 19c437. Anchorage and other parts of the state.
Other Such a team will consist of an Attorney V,
, an Attorney IV, an Investigator [II] and a
Total Personal S i i : ) . :
Travel ol TErsonal Semices " 3520"-0'\8'0'- Legal Secretary |. Five capital cases per
Contractual 110’000 year are projected for each team and each
Commodities 3’000 case will require 20.0 'for travel and 40.0
Equipment 2200 contractual for experts, etc. for a total
Olher ' 300.0 per team. Pro rating these amounts
Total Cost 245,109 for each team attorney allows 50.0 for

w1 travel and 100.0 contractual plus office

Funding Source for Total Cost space and other necessities.

Federal Receipts 1002

G. F. Match 1003

General Fund 1004 T337TSF
I-A Receipts 1006

CIP Receipts 1061

Olhcr

Department of Administration

4 &
Request For AgBrF:CUy . FY 88
- Public Defender Aaencv
Pace of 16
New Position Componert Third Judicial District Revised Date  2/23/87 m

S -
VAL,



Position Title
torney 1V

| ime Status
PFT

Staff Months
12.0

Type of Expenditure

2
5t.ii.irv 84607 /mo 56,244
licnefils 18,551
Premium Pay
Olhcr
Tolal Personal Services
Travel
Conlraclual
Commodiiies
Equipment
Uihcr
Total Cost
Funding Source for Total Cost

Federal Receipts 10Q2
0. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other

*Agenc
Request For gBRUy

New Position
Component

No. of Positions Ran Barg.
Location Election District
Anchorage 92
Juslification
Amount
3 This Attorney IV will serve as a death
penalty team member in the guilt and
- ' penalty phases of capital cases in
e - Anchorage and other parts of the state..
Such a team will consist of an Attorney V,
74,795 an Attorney IV, an Investigator IIl, and a
50.000 Legal Secretary 1. Five capital cases per
110,000 year are projected for .each team and each
3,000 case will require 20.0 for travel and 40.0
2.500 contractual for experts, etc. for a total
300.0 per team. Pro rating these amounts
240,295 for each team attorney allows 50.0 for
travel and contractual plus office
space and other necessities.
2TUT2T5-
Department of Administration
FY 88
Pnlil ir. Hpfpndpr Agpnry Page 6 of 16
Third Judicial District Revised Daledb/d/



Pasition Tillc.

nvestigator 11
Time Status Staff Months
PFT 12.0
- . mm .

Type of Expenditure

1
Silirv fp3113/mo0 37.315b
Benefits 13.763
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
hquipmenl
UIKT
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
I-A Receipts 1006
C1P Receipts 1061
Olhcr

Request For
New Position

« Agency
BRLr

Component Third

Public Defender Agency Page of 16

Judicial District Revised Date 2/25/87

No. of Positions Ranee, Barg, “rut
Location Election District
Anchorage 92
Justification
Amount
This Investigator 11l will serve as a
death penalty team member in the guilt and
penalty phases of capital cases in
Anchorage and other parts of the state.
Such a team will consist of an Attorney V,
§1,119 an Attorney IV, an Investigator IIl, and a
-0- Legal Secretary |I. Five capital cases per
-0- year are projected for each team and each
-0- case will require 20.0 for travel and 40.0
2,300 contractual for experts, etc. for a total
300.0 per team, Pro rating these amounts
53,619 for each team attorney allows 50.0 for
travel and contractual plus office
space and other necessities. The travel
and contractual are included in the
53 61V requests for attorneys
jglgjl
. |
ill
Department of Admfnistraﬂon
FY 88



Position Title Legal Secretary
Time Status Staff Months
PFT 12.0

Type of Expenditure

1
S.ilirv ~1035/mO
flcnefils
Premium Pay
Other

Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

mTotal Cosi - >

Funding Source for Total Cost
Federal Receipts 1002

0. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other
[1C

m U

Request For
New Position

22,020
9,431

Agency

DRU

Component

Amount

3

l\z UX < YA </*.'E<§§

ot ¢ g

3

1

4

"4

iillB

Depart
Public

Third

1,451
-0 -
-0 -
3,000
2,500

6,951

i:? odrmec> & Vo

h:951

i =

No. oppositions
Location
Justification

This Leg
support

Range/, Barg. it

Election District
Anchorage 92

al Secretary | will
services to a death

Anchorage and other parts of
Necessary travel is included

requests
request

for attorneys. The
includes 10, for a

ment of Administration

Defender

Judicial

Agency
District

Page 8 of 16
Revised Dale 2/25/87

provide

penalty team i:t
the state.
in the
equipment

word processor

FY 88



i

Position Tille Attorne y V

nid

No. oppositions Barg. LFl)nit

Time Status Staff Months Location Election District
PFT 12.0 Anchorage
A Justification
Type of Expenditure 2 Amount
1 3 . :
SIfiv 35021/mo 60 252 .. , This Attorney V W|Illserve as a death
fonefi 19 437 | 5 penalty team leader in the appellate
Pene.'tspa 9.43 phases of capital cases for all parts of
ot the state. Such a team will consist of
o Attorney V, an Attorney IV, an Investigato
Total Personal Services . &n' - 7. | ' ,
10006 [11 and a Legal Secretary |I. [t is pro-
Travel ) . . .
jected that this appellate team will handl
Contractual 5.000 . .
c i ten capital cases per year. Travel will
ommodities 3.000 . . .
tquipment 5 500 be to Seattle for the Ninth Circuit Court
iher ) - of Appeals and to Washington, D.C. for the
Uihc .
Total Cost 100 189 inted States §up_reme Court. Contfactual
’ is to cover printing costs for motions and
Funding Source for Total Cost briefs to the Federal Appellate Courts.
Federal Receipts 1002
G. F. Match 1003
General Fund i004 TW7THT
I-A Receipts 1006
CIP Receipts 1061
Olhcr
- - !% t&i
filli
V.ou
V-V iiS
« Agency Department of Administration
RequeSt For BRU Public Defend A
.- ublic efender Agency b
) O i ; age 9 of 16
NeW POSItlon Component Third Judicial District Revised Date 2/25/87
ot



Position Title Attorn ey IV

Staff Months
12.0

[Time Status

PFT

u| Type of Expcndilure

| Salary $4g-87/m0
I Flcnefiis
|  Premium Pay
I Olhcr
! Tolal Personal Services
I Travel
|  Conlracluaf
I Commodities
Equipment
Uthcr j

| Tolal Cost

Punding Source for Tolal Cost

J

i Federal Receipis 1002

I G. F. Maich 1003

I General Fund 1004

i I-A Receipts 1006

|  CIP Receipts 1061 -
J Olhcr

Request For
New Position

Component T hird

*”r - mnE

p - -
No. of*Posilions Rans f~ p Barg. »
Location Election District
Anchorage 92
Justification
Amount
2 3 This Attorney IV will serve as a death
156,244 Sy penalty team member in the appellate phase
Id,551 V. ‘stih of capital cases for all parts of the state
v v st Such a team will consist of an Attorney V,
an Attorney IV, an Investigator Il and a
74.795 Legal Secretary 1. I't is projected that
10,000 this appellate team will handle ten capita
5,000 cases per year. Travel, will be to Seattle
3,000 for the Ninth Circuit Court of Appeals and
2,500 to Washington, D.C. for the United States
Supreme Court. Contractual is to cover
100,109 printing costs for motions and briefs to
the Federal Appellate Courts.
100,189
mAgency DePartment of Administration EY 88
Public Defender Agency
of 16
Judicial District Revised Dale 2/25/8/



Position Title investigator |1

Time Status Staff Months
PFT 12.0
u rn
Type of Expenditure
1 2
Salary $3113/mO 37,356
Benefits 13,763
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Uthcr
i Tolal Cosl
Funding Source for Tolal Cosl

Federal Receinls 1002
G. F. Match 1003
Genera! Fund 1004

1006
CIP Receipts 1061
Other

Agency
Request For
BRU

New Position
Component

No. of Positions Rangc/jStcp Bar?.éjnit
j
Location Election District
Anchorage. 92
Justification
Amounl
3 * . . .

g e AEE This Investigator 1l w |II.se rve as a
death penalty team member in the appellate
phases of capital cases for all parts of
the state. Such a team will consist of an

51.119 Attorney V, an Attorney IV, an Investiga-
5.000 . tor 111 and a Llegal Secretary |I. It is
0 - projected that this appellate team will
0 - handle ten capital cases per year.
2.500
58,619
58,619
Department of Administration
part FY 88
Public Defender Agency
. . . . . P:i|>c 11 of 16
Third Judicial District Revised Date 2/25/87



Position Title Secreta ry |

Stall Mouths
12.0

Legal

lim e Status
PIT

Type of Expenditure
1 2
Salary $1035/m0 22,020
Hcnefils 9,431
Premium Pay
Olhcr
Tolal Personal Services
Travel
Contractual
Commodities
Equipment
Other . Cl
Total Cosl

Funding Source for Tolal Cost
Federal Receipts 1002

G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Olhcr
t
- M*
L* .
tm m i

Agency Department of Administration
PRU Public

Component T hird

Requesf For
New Position

worn

Amount
3

gP vr VT
T-e L
31 .451
-0 -
-0 -
3.000
121500

46,951.

46,951

«

Defender

Judicial

Ho. oppositions

Location

nchorage

Justification

Rangcj SAj Barg.

Election District
92

This Legal Secretary | will provide
support services to the appellate death
penalty team in all parts of the state.
Necessary travel is included in the
requests for attorneys. The equipment
request includes 6 for a word processor

Agency
District

FY 88

Page 12 of 16
Revised Dale 2/25/87
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Position Title Attorney V

Time Status Staff Months
PFT 12.0
Type of Exncndilure
1 2
Srthrv- 05773/mo 69.726
Rciiefils 21.432
Premium Pay
Olhcr
Tolal Personal Services
Travel
Contractual
Commodities
Equipment
Other
I|Thial Cost 1l* 1
Fun'ding'SoVrcc* llor Total ‘Cost;
Federal Receipts 1002
0. F. Match 1003 =
Oeneral Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Olhcr
.1 v
yisit
; St
[
Request For poeney
3RLr

New Position nert

No. o/ Positions Rans”p Dare, Unit
Location

) Election District
Fairbanks 94

Justification

Amount -
3 J This Attorney V will serve as a death
A penalty team leader in the guilt and
penalty phases of capital cases in
“_Fairbanks and other parts of the state.
' Such a team will consist of an Attorney V,
90,700 an Attorney IV, an Investigator |_1, and a
50,000 1 Legal Secretary |I. Five capital cases per
110,000 ? year are projected for .each team and each
3,000 case will require 20.0 for travel and 40.0
2,500 contractual for experts, etc. for a total
- 300.0 per team. Pro rating these'amounts
256,200 for each team attorney allows 50.0 for
travel and 100.0 contractual {plus office
LET space and other necessities.
256,208
. *
11
Department of Administration FY 88
Public DefgnQer Agency Page 13 of 16
Fourth Judicial District Revised Dale 2/25/87
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No. of positions Parg. PLg(nit

Position Title 4t rney 1V RanB2 4 AP
Time Status Staff M Lﬁhs Loc-.ion Election District
PFT 1270 Fairbanks ¢ 94

Justification

Type of Expenditure Amount
1 2 8 This Attorney IV will serve as a death
Salary  t?530ii/mo 64.620 Ve g “I penalty team member in the guilt and
ncnefits 20.403 penalty phases of capital cases in
Premium Pay Fairbanks and other parts of the state.
Other Such a team will consist of an Attorney V,
Tolal Personal Services HS r09 3 an Attorney IV, an Investigator II1l, and a
Travel 60.000 = | egal Secretary I. Five capital cases per
Contractual 1.10,000 year are projected for 'each team and each
E;’LTS::;:'“ 3.000 case will require 20.0 for travel and 40.0
Uther { o o] 5t 0r6o00 contractual for experts, etc.for a total
; ETothCost' 1 1 300.0 per team. Pro rating these jamounts
‘ ‘ for each team attorney allows{50.0 for
_ o travel and 100.0 contractual plus office
Funding Source for Tolal Cost space and other necessities..
Federal Receipts 1002
0. F. Match 1003
General Fund 1004 2503572T
I-A Receipts 1006
CIP Receipts 1061
Olhcr
eAgency bbPa~tment of Administration FY 88
Request For BRU Puolic Defender Agency
New Position e e
Fourth Judicial District Revised Date 2/25/87

Component



s KTIHI
. | 1

ition Ti . No. of positi i i
Position Tille 1y e stigator: 111 0 oTposttions Rangleﬁmp Sarg'g%n't
[ Time Suiuj Staff Months Location - i islrici
. Electing “tislrici
PFT 12.0 Fairbanks ’
Justification
Type of Expenditure Amount
L ce 2 3 This Investigator 11l will serve as a deat
Salary 33565/mo 42.768 penalty team member in the guilt and
i flenefils 15,291 J ! ' penalty phases of capital cases in
Premium Pay ! Fairbanks and other parts of the state.
~ Ofher _ 1 « Such a team will consist of an Attorney V,
j Tolal Personal Services 58.059 _l an Attorney IV, an Investigator II1l, and a
Travel 0— J Llegal Secretary |I. Five capital cases per
gon”acg_‘f"_' -0 - 1 year are projected for -each team and each
EOLTmn:er:Iles -0 - case will require 20.0 fortravel and 40.0
U?hcf . 2,500 i contractual for experts, etc. for a total
"""""""" : | 300.0 per team. Pro rating these amounts
Total Cost J 60.559 for each team attorney allows 50.0 for
' ' travel and 100.0 contractual plus office
i Funding Source for Tola! Cost space and other necessities. The travel
('):edﬁra'\'ARtt%e'n'S 1885 ‘ iand contractual are included in the
. F alc .
Comral g 1004 A 60 550 requests for attorneys.
I-A Receipts 1006 |
CIP Receipts 1061
Olhcr
A
whinep > v o> fix
htPii
N o Ajjfinrv Department of Administration
Reqnesfc For | SR FY 88
DRU tuuidlu wucicjiuci titiuy

Page 15 of 16

New Position fompnnonf Fourth Judicial District Revised Date 2/25/37



Position Title Lega:i secretary

Time Status Staff Moréths

PFT

Type of Expenditure

Snlirv. ~207 2/ni0
flcnefits

Premium Pay

Other

e« - m Tolal Personal Services-
Travel

Contractual

Commodities

hflpiprpertf, r ® | ;
TotalCost’

Funding Source for Total Cosl

Federal Receipts 1002
fi. F. Match 1003
Jenera) Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other

Request For
New:Position

24,864
10,235

Ih

*Agency
BRU

%

35,09 1

-0 -
-0 -
3,00
i2,.5flo

50,599

3U775W

DePartment

Public Defender

J  Component- Fourth Judicial.District

1

No. oppositions Ransc/H5 & Barg. Unit
Location Election District
Fairbanks, 94
Justification
This Legal Secretary | will provide suppor
services to a death penalty team in
Fairbanks and other parts of the state.
Necessary travel is included in the
requests for attorneés. The equipment
request includes for a word processor
Administration
FY 88
Agency %ic 16 of 16
Revised Dale 2/25/87
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POUCH V  STATE CAPIIOI

TICH U@ O§[LM r(K e
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 4, 1987

SUBJECT: Sectional Analysis of CSSB 7(HESS),
authorizing capital punishment

TO: Senator Mitch Abood

FROM: Keith B. Levy

Legislative Counsel

You have requested a sectional analysis of the above
described bill: As a preliminary matter, note that a sec—
tional analysis or summary of a bill should not be con—
sidered an authoritative interpretation of the bill and the
bill itself is the best statement of its contents. IT you
would Ilike an interpretation of the bill as it may apply to
a particular set of circumstances, please advise.

Section 1 amends AS 11.31.100(d) toprovide that an attempted
capital felony is aclass A felony.

Section 2 amends AS 11.31.110(c) toprovide that solicita-
tion of acapital felony is a class A felony.

Section 3 amends AS 11.41.100(b) to designate murder in the
first degree as a capital felony punishable under
AS 12.55.125 rather than an unclassified felony.

Section 4 amends AS 12.30.040(b) to include a capital felony
conviction among those under which a defendant may net be
released on bail before sentencing or during the appeal pro—
cess .

Section 5 amends AS 12.55 by adding a new section, 12.55.117.
Subsection (a) provides that a sentence of death for a capital
crime must be given a priority review by the Alaska supreme
court within 60 days of sentencing unless extended by the
supreme court. On review the court must determine whether

the sentence was imposed under the influence of passion,
prejudice, or arbitrary factors, whether the evidence sup-—



Senator Abo(C
February 4, 1987
Page 2

ports the finding of the required aggravating factor, and
whether the sentence was excessive in comparison to similar
cases and defendants.

Subsection (b) requires that after affirming a death sen-
tence, the Supreme Court issue a death warrant specifying a
date of execution between 30 and 60 days after the date of
the warrant. The warrant goes to the Commissioner of
Corrections who 1is required to specify the time, place and
manner of execution. Before determining the manner, the
commissioner must provide the defendant an opportunity to
choose to be executed by lethal injection or by firing squad.

Subsection (c) provides that execution by firing squad is to
take place at a state prison designated by the Commissioner
of Corrections. The firing squad will consist of six peace
officers, compensated in an amount determined by the commis—

sioner.

Subsection (d) provides for the selection of a drug to be
used in executions by lethal injection.

Subsection (e) requires the Commissioner of Corrections and
a licensed physician to be present at an execution and per —
mits the commissioner to choose up to nine citizens to also
be present, although no individual may attend an execution
as a matter of right.

Subsection (f) requires the commissioner to return the death
warrant showing the time, place, and manner of the execution.

Subsection (g) requires che commissioner to permit up to sSix
members of tne media to attend the execution.

Subsection (h) prohibits the use of photographic or recording
equipment at the execution until it is completed. Violation
of this provision is a class B misdemeanor.

Subsection (i) provides that persons attending an execution
are subject to a reasonable search as a condition of atten—

dance .

Subsection (Jj) specifically prohibits individuals under 19
years of age and other unauthorized people from attending an
execution.

Subsection (k) requires the Department of Corrections to
adopt regulations regarding attendance at executions.



Senator Abof C
February 4, 1987
Page 3

Section 6 amends AS 12.55.125(a) to provide that a person
convicted of a capital felony must be sentenced to a term of
imprisonment between 20 and 99 years, or to death.

Section 7 amends AS 12.55 by adding several new sections.

S.ection 12.55.177 (@) provides that after a defendant is
convicted of a capital offense, the court must conduct a
separate sentencing proceeding before the trial jury as soon
as practicable. If the defendant was not tried by a jury,
or if the defendant pleads guilty, a jury must be impanelled
for the sentencing proceeding.

Subsection (b) permits the presentation at sentencing of
evidence that the court considers probative, regardless of
admissibility at trial, as long as the defendant has an
opportunity to rebut hearsay statements and assert any
evidentiary privileges available under the Alaska Rules of
Evidence. The.subsection prohibits the introduction of evi—
dence secured by unconstitutional means. It requires that
both the prosecution and defense be permitted oral argument

at sentencing.

Section 12.55.178 requires that the jury deliberate after
the sentencing hearing and give an advisory verdict to the
judge that includes findings whether an aggravating factor
justifies death, whether mitigating factors outweigh
aggravating factors, and whether the defendant should be
sentenced to prison or death.

Section 12.55.179(a) provides that after considering the
evidence and advisory verdict of the jury, the court must
pass a sentence of imprisonment or death. The death sen—
tence may not be imposed unless the jury recommends it and
finds an aggravating factor that is not outweighed by mit—
igating factors. IT the jury does not recommend the death
penalty, the court must sentence the defendant to a term of

imprisonment.

Subsection (b) provides that, upon a sentence of death, the
court must make written findings of the aggravating factors
that justify the sentence and of the mitigating factors
that were considered.

Subsection (¢) provides for automatic review by the Alaska
Supreme Court upon a judgment of death.



Senator Abodu
February 4, 1987
Page 4

Section 12.55.180 provides that a death sentence may not be
imposed unless one of a list of aggravating factors is found
to exist and that factor is not outweighed by mitigating
factors. The aggravating factors are

(1) deliberate cruelty involving sexual assault in the
first degree, kidnapping, assault in the first degree,
torture, or an aggravated battery;

(2) the death of two or more people, other than an
accomplice;

(3) a risk of imminent physical injury to three or more
people, other than an accomplice;

(4) a prior conviction for a felony involving violence
or murder;

(5) the offense was knowingly directed at the President
of the United States or the Governor of Alaska;

(6) the offense was knowingly directed at an active or
former officer of the court, prosecuting attorney, law
enforcement officer, correctional employee, or fireman
during or because of the exercise of that person®s of—

ficial duties; and

(7) the offense was committed pursuant to an agreement
that the defendant pay or be paid for theecommission of
the offense; and

(8) the defendant was on release for another felony
charge or conviction having assault as an element.

Section 12.55.181 requires the court and the jury to consider
all mitigating factors, including the following:

(1) the offense was committed under a significant de—
gree of duress, coercion, threat, or compulsion insuf—
ficient to constitute a defense;

(2) the conduct of a youthful defendant was substan—
tially influenced by a person more mature than the de—

fendant ;

(3) the defendant acted with serious provocation from
the victim; and



Senator Abo
February 4, 1987
Page 5

(4) the defendant assisted authorities to detect or
apprehend other persons who committed the offense with

the defendant.

Section 12.55.182(a) provides that the Commissioner of Pub-
lie Safety must inform the court, the prosecutor, and the
defense attorney in writing if a defendant awaiting execu—
tion is believed to be pregnant or incompetent. The exe—
cution must then be stayed pending further order of the court.

Subsection (b) provides that upon notice of possible incom-
petency of a defendant sentenced to death, the defendant must
be evaluated for competency under AS 12.47.070 as if being
evaluated for competency to stand trial. Upon a finding of
incompetency, the sentencing court must inform the Supreme
Court and the Commissioner of Public Safet}" and order the
defendant committed under AS 12.47.110. Upon a finding of
competency, the court must inform the Supreme Court and the
Commissioner of Public Safety. The Supreme Court must then
deliver another death warrant to the Commissioner of Public
Safety specifying a date of execution between 30 and 60 days

ahead.

Subsection (c) provides that upon a finding that a defendant
awaiting execution 1is pregnant, the sentencing court must
inform the Supreme Court and the commissioner. The

Supreme Court then issues a stay during the pregnancy.

After the pregnancy ends the sentencing court informs the
Supreme Court and the commissioner. The Supreme Court then
delivers another death warrant to the commissioner specify—
ing a date of execution between 30and 60 days ahead.

Sections 8 and 9 amends AS 22.07.020 to exceptfrom the
jurisdiction of the state court of appeals a prosecution for
a capital offense for which a death sentence is imposed.

Section 10 requires the lieutenantgovernor to place before
the voters during the next general election the question of
whether capital punishment for murder in the first degree as
authorized by law should go into effect on August 15, 1989.
The vote is advisory and not binding on the legislature.

Section 11 provides for an effective date of August 15, 1989
for sections 1-9 of the Act. This allows the legislature
one session to respond to the advisory vote before the bill

becomes effective.



Senator Abo”u
February 4, 1987
Page 6

Section 12 provides for an immediate effective date for s
tion 10 of the Act.

KBL:mkr
m8/089



POSITION PAPER
SB7
"An Act authorizing capital punishment.

This bill authorizes capital punishment for first degree
murder and establishes procedures for imposing death sentences.

The enactment of capital punishment would have an enormous

impact upon the Alaska judicial system. Such cases will consume
prosecution and defenses resources, as well as those of the
judicial system, out of all proportion to their actual numbers.
Even after costly and lengthy proceedings in the trial court have
heen completed both federal and state appeals will continue for
years.

The O0ffice of Public Advocacy and the Public Defender Agencyv
oppose the establishment of capital punishment in Alaska. Aside
from any moral consideration of the issue, the evidence compels
the conclusion that it will not protect the public and its
extreme cost will divert budget resources from other lav;
enforcement goals. This opposition is based upon the following
reasons:

1. Considerable research in the United States has

provided no evidence that the death penalty deters crime
more effectively than other punishments.

2. The evidence suggests that race — especially that
of the victim — has an important bearing on the eventual
likelihood of a death sentence. Research in Florida,

Georgia, Texas and other states has shown that homicides
involving white victims are far more likely to be charged as
capital offenses and result in death sentences than those
involving black victims.

3. The death penalty is irrevocable and can be
inflicted on an innocent person despite the most stringent
judicial standards. A recent study collected information on

over three hundred cases in the United States this century
in which innocent people were wrongly convicted of offenses
punishable by death; some fifty of them occurred after 1970,
Since 1900 twentvthree wrongly convicted prisoners have been

executed.

4. The cost and length of proceedings in capital
cases have placed heavy burdens on the criminal justice
system . The enormous concentration of law enforcement,

prosecution, defense, and judicial resources on a relative
handful of cases diverts resources from more effective areas
of law enforcement.



5. Although most capital punishment bills contain
guidelines intended to eliminate arbitrary sentencing in
capital trials, the possibility of the death sentence s
largely determined by decisions taken by prosecutors at an
early stage of the judicial process. Prosecutors have wide
discretion in whether or not to seek the death penalty in
criminal homicide cases, and in practice, only a minority of
crimes which death is a possible penalty are tried as
cap tal offenses. Decisions to seek the death penalty may
be largely determined by factors beyond the circumstances of
the crime, including the financial resources available at
the time of the prosecution, local feeling about the death
penalty and the level of publicity or community pressure in
a particular case.

McGee, 'ablic Advocate Date

0ffice of Public Advocacy
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SBY

The passage of death penalty legislation would have a
dramatic fiscal impact on the Office of Public Advocacy. The OPA
is purely reactive agency and must provide legal representation
when appointed by the court. The OPA s responsible for
providing representation to indigent criminal defendants in cases
where the Alaska Public Defender Agency has a conflict of

interest.

This office's estimate that it will be responsible for
three capital cases in Fy 88 s dependent upon the following two
assumptions: (l) a slight numerical increase in the number of
first degree murder cases which fall within the OPA statutory
mandate, and (2) the Department of Law will request the death
penalty in only one-third of all First Degree Murder cases.

The Office of Public Advocacy would assign at least two
experienced attorneys to each capital case in accordance with the
policy of numerous states in which the death penalty has become

law . Each case will necessitate an exhaustive pretrial
investigation, contracts with numerous expert witnesses, and
extensive litigation of legal issues during pretrial proceedings,
trial, and numerous appellate stages.

The New York Defender Association estimated expert

witness fees at $60,000 per case. Further, travel costs

extraordinary high Dbecause this Anchorage-bhased death
team must provide statewide representation.

It is anticipated that the Office of Public Advocacy

will have to contract for representation in at least one death
penalty case per year. Such a case would arise when OPA has a
conflict of ‘interest. The New York Defender Association has

estimated the cost of defense services in gach case to be
$350,000.
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