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care programs should provide prospective parents with parenting
education and other supports to ease the difficulties associated
with having a new infant in the home.

Studies suggest that in families in which parent-child bonding
is weak the child is at greater risk for abuse. Part of the
function of perinatal supporr programs could, therefore, be to
enhance parent-child bonding. Childbirth procedures involving
both parents, rooming-in, and unlimited visiting privileges for
parents with their infants are important. Minor changes 1in
hospital procedures could facilitate opportunities for families
to get to kno.. their newest member, while enhancing tha
opportunities for early and effective parent-child bonding.
Many hospitals offer prospective parents the opportunity to
participate in programs that enhance the bonding process.

EDUCATION FOR PARENTS - As a continuation of the prenatal
program and as part of perinatal support programs, all new
parents should have an opportunity to participate in a progranm
tc increase their skills in caring for a new baby. The programs
may be directed toward the continuation of instruction 1in

child care and child development.

Having a new infant in the home creates stress in any family.
When, however, the infant requires extra or special care, stress
can be greatly increased, putting the child at greater risk for
abuse. To reduce the additional stresses created for parents by
infants with special problems following birth- for example,
premature babies or those with illnesses, abnormalities, or
defects- a special educational support program could be made
available. The program could focus on group support from
parents with similar children, and it could educate parents
about the particular reeds of their child and how to deal with
those needs in a family environment. Every attempt could be
made to furnish supports that minimize distortion of the
parents®™ perception of their new child. Separating newborns
from their families to provide intensive care can require
special adjustments for parents, and they could receive help
that is sensitive to this unique stress.

Among the problems experienced by families with young children
is isolation from and lack of knowledge about health and social

services in the local community. Coupled with a lack of know—
ledge of how to detect and handle many childhood problems, this
puts a family at risk for abuse. As an ongoing source of

support and information for parents, educational support
programs could include home visitor services that consist of
periodic visits to the home following childbirth until the child
begins school.

These visits should be made by a trained home health aide under
the supervision of medical professionals. The aide could
provide information and advice to parents on child care,



nutrition, and home management and could carry out® routine

health checkups on young children. In addition, the aide could
refer parents to needed social and health services 1in the
community. In some communities the services of the home visitor

can be effectively rendered through a local well-baby program.

LIFE SKILLS TRAINING FOR CHILDREN"AND"YOUNG ADULTS - The
purposes of life skills training are first to equip children,
adolescents, and young adults with interpersonal skills and
knowledge that are valuable in adulthood, especially in the
parenting role? and second, to provide children with skills to
help them protect mthemselves from being abused. Knowledge and
skills can be Imported in a variety of ways? 1irrespective of the
specific techniques, educational classes or supports could be
provided through the school system and through adult education
centers.

Skill and knowledge building could be stressed in areas of
child development, family and life management, self-develop—
ment, self-actualization, and methods of seeking help.

All adolescents and young adults should know about all

types of child abuse, what the warning r-".gns are and how to
reach out for help should they perceive the warning signs in
themselves.

SELF-HELP GROUPS AND OTHER NEIGHBORHOOD SUPPORTS - Social
isolation, not having anyone to turn to in times of need, plagues
most families who are at high risk for abuse and neglect. The
purpose of self-help groups is to reduce the isolation
experienced by many parents through the development of peer
support systems.

Beginning with social networks created through parent groups 1in
the prenatal and perinatal programs, a variety of opportunities
should be offered for parents to participate in group activities
or to establish social contacts. Examples include parent

groups stemming from local child care programs, Foster Grand—
parent Programs, Parents Anonymous, Parent Aide and comparable
problem-oriented self-help or support groups. The mutual aid
programs should also focus on the development or strengthening
of neighborhood-based natural nelping networks.

FAMILY SUPPORT SERVICES - Lacking anywhere to turn in times of
crisis puts families at significantly greater risk for abuse or
neglect. To provide immediate assistance to parents in times of
stress, crisis care programs could be available on a 24-hour
basis and could include the following services: telephone hot
line, crisis caretakers, crisis baby-sitters, crisis nurseries,
and crisis counseling.



Through these programs, parents facing immediate problems could
receive immediate support to alleviate the stresses of a
particular situation. Help could be available over the phone
or tlirough in-person counseling.

The program could also offer parents the options of having
someone come 1into their homes on a temporary basis to assist
with child and home cart or of taking the child to a crisis
nursery, Because crisis care is temporary and short-term, such
programs should be equipped to refer parents to long-term
services as needed.

PROGRAMS FOR ABUSED CHILDREN - It has been argued that
prevention of abuse is in part tied to providing therapeutic
trea+-ierit to children or young people whc have been abused or
neglected. To minimize the long-term effects of abuse, age-
appropriate treatment services should be available to all
maltxeated children.

Treatment programs for abused children should include a thor—
ough diagnosis of physical and developmental (social, psychologi—
cal and emotional) problems. Comprehensive therapeutic services
should be offered to alleviate identified problems. Assistance
should be rendered on the basis of an individual child"s needs

and could include individual and group services as well as an
enriched day care program.

EARLY AND REGULAR CHILD AND FAMILY SCREENING AND TREATMENT -
Because abusive behavior is cyclic, many health and"®
developmental problems in childhood can lead to behavioral
problems in adulthood, including abusive behavior. For this
reason detecting and treating health and developmental problems
early in life is impo7:tant. Early childhood screening and
treatment programs should be seen as a continuation of the
preschool screening services, such as those offered by the home
visitor. The purpose of such programs should be to detect
problems children may be having, 1including abuse and neglect,
and to ensure that these children receive the necessary health,
mental health, and other services that will best protect then
from becoming abusive parents

Screening and treatment programs exist throughout the United
States in preschools and schools; they could be available to all
children. All screening programs, however, need to be sensitive
to the possibility that a child may be inappropriately labeled,
with long-term negative consequences.

CHILD CARE OPPORTUNITIES - - The purpose of child care or day
care programs 1is to furnish parents with regular or occasional
out-of-home care for their children. While child care is a

necessity in households in which all adults are employed, such
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services are also beneficial for parents who do not work outside
the home but who find continuous child care ..responsibilities

very stressful. Child care programs also provide opportunities
for children to learn basic social skills. -Head Start programs

in particular provide a rich mix of child care and child develop—
ment services.

COMMUNITY ORGANIZATION ACTIVITIES -- To increase the
availability of soc".al service, health, and education resources
and of the other supports that reduce, family stress, community
organization activities will be necessary. A community-based
planning or coordinating body 1is certainly required, one that
represents the views of different community groups and agencies.
This body will have an important role in determining priorities
for proposed prevention.programs.

As programs are implemented, a plan for ongoing evaluation and
assessment of them is also necessary. Th.-% will ensure that the
programs are indeed effective, and that they are continually
responsive to those they are intended to help.

PUBLIC INFORMATION AND EDUCATION ON CHILD ABUSE PREVENTION -

Public awareness campaigns have two complementary purposes. The
first is to bring parents the message that being a parent is not
easy, that all parents experience stress in their parenting role,
and that it is all right to reach out for help. The second purpose
is to provide parents with information about where to turn for
help, particularly how to get in touch with local crisis care
services.

Awareness on the part of professionals and volunteers is also
essential to the effectiveness of a community ¥ prevention
programs. It is particularly important that those who come into
contact with families, such as physicians.and teachers, receive
training in the dynamics of child abuse and information on uhe
availability of prevention programs in the community.

EVALUATION

Perhaps the most difficult challenge facing the Children®s Trust
Fund personnel 1is that of evaluating how effective the trust
fund is. Many of the Children®s Trust Funds emphasize progranm
monitoring and program evaluation. Advisory boards may be
collecting information on program performance in the area of
client outcomes, resource acquisition, productivity, and
efficiency. However, there is a great need to assist local
programs to define and develop outcome measures. There IS 1in-
increasing concern about the operation of these programs and
their effect on the prevention of child abuse. A national
network of Children®s Trust Funds could provide a means by which
technical assistance could be shared on evaluation, as well as
other 1issues.



States which appear to have the longest history in addressing
evaluation are: Kansas, lowa, and Washington.

Both Kansas and lowa have recently funded major projects with an
emphasis on evaluation. The Kansas project (funded at $46,980)
is targeted to a specific population; black, single, female—
headed households with young mothers who are pregnant or who have
children under five years of age. The identified geographic
region is a neighborhood of a fairly large metropolitian area.
The S" rvice elements for the project 9nvolve nine different
services clustered under the headings: services that develop
parenting skills and enhance self esteem: services that reduce
social 1isolation and develop support systems: services that
assist parents in caring for their children: and services that
assure access to community resources, The project will be
evaluated by John Poertner D.S.W. with Kansas University.

The lowa project (funded at $24,001.92) will be evaluated by

Ross A. Klein, MSW, Ph.D. of lowa State University. This

special project will implement a number of prevention pro—

grams in one county. The programs include: lay health

visitor, respite care nurseries, sexual abuse prevention,

parent aide education, support programs for young Moms, and

the Nurturing Program— a program designed to modify inappropriate
parenting belief and child rearing practices.

INNOVATIVE POSSIBILITIES

In Washington the Children®s Trust Fund, which receives about
$400,000 annually from a $5 surcharge on marriage licenses, 1is
looking at additional funding mechanisms to build toward the
goal of a self-sustaining fund that will provide on-going
support for local projects. Washington"s statute, like that of
most other states, allows the Children®s Trust Fund to accept
"contributions, grants, or gifts in cash or otherwise from
persons, associations, corporations or the federal government,"”
and with that authority the Washington council has begun efforts
to generate additional income.

Solicitations are made to individuals and corporations. Public
service announcements have been televised asking for contribu—
tions to the Washington Children®s Trust Fund. Long-range
giving has not been overlooked. Packets of informational
materials have been developed for attorneys and accountants who
work in estate and tax planning. Information on the Washington
Children®s Trust Fund is available then to pass along to their
clients who seek advice on charitable giving.

Also in Washington, a unique effort to generate money for child
abuse prevention through private enterprise has brought together
a group of designers, business advisers and child abuse
prevention experts. This group develops a line of products

for marketing, with the objective of raising the public
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awareness of child abuse prevention and the Children®s Trust
Fund, and generating revenue for the fund. Children®s furniture
is now being manufactured for marketing vith the proceeds from
sales going to the Washington Children®"s lrust Fund.

States which have utilized the state income tax checkoff method
as their funding mechanism can increase the amount of monies
raised through public awareness campaigns about the trust fund
and about child abuse prevention.- Some states have been very
successful receiving donated services- from local public
relations firms and related entities.

FEDERAL CHALLENGE GRANTS .....

The Child Abuse Prevention Federal Challenge Grant program
provides incentives for states to establish funds to support
child abuse prevention projects, money that has been histor—
ically lacking because of the need to direct limited resources
toward treating the increasing numbers of children already
abused. For every $4 states make available in prevention funds
the federal government will provide $1 in matching support. At
no time will the federal challenge grant to any state exceed an
amount equal to 50 cents times the number of children in a
state. The five million dollars appropriated is available
through T " 86; and the program is authorized through 1990.

CONCLUSION

Indeed the Children®s Trust Fund has proven its value every—
where. The variability of the xegislation is one of its prime
strengths. It presents a model for support of programs to
prevent child abuse that is easily adaptable to the political
demands of a state. Children®s Trust Funds have passed in
states with governments across the political spectrum, con-—
servative as well as liberal.

A Children®s Trust Fund takes the pressure off the regular state
social services budget to fund often neglected preventive
services. In a time of limited funding the Children®s Trust
Fund has been advanced as a significant means to achieve the
goal of preventing child abuse.

Through an emphasis on community-based programs sei)ected by a
citizens"" advisory board, the Children"s Trust Fund fosters the
creation of local programs to prevent child abuse and shifts some
of the responsibility for planning to the local level.

With solid support going uo preventive efforts, often for the
first time because of the Children®s Trust Fund, attention can
be focused on prevention. Administrators of public agencies and
state legislators can be educated about prevention and regular
appropriations can be forthcoming to increase the support for
prevention engendered by a Children®"s Trust Fund.



The challenge for the future is to address the numerous
guestions which arise as states establish Children®s Trust
Funds. Examples are:

1. What are the implementation problems associated with the
I\ trust fund and how can they most easily be overcome?
"2) What types ofpublicawareness campaigns are most
n effective forthe state income, taxcheckoffmethod used
on some trustfunds?
\3J When is a program prevention and when is it treatment?
How exclusively preventive should trust funds be?
How do we evaluate the effectiveness of the funded
programs? How do we measure the impact of the program?
What methods can we use to assist communities 1in doing a
self-evaluation of the program funded?
5. Can we establish a depository to systematically collect
information on trust funds, and to share results of
/ efforts?
6. How do we establish a procedure to promote replication of
projects viewed as successful?
/7. How do we maintain the intent of the legislation and the
— integrity of the model? How do we keep the focus on
prevention, community, and volunteerism?
8. Are successful program models being assumed as a
community responsibility after demonstration funding?
How? Why?

Innovative, exciting possibilities are emerging as trust fund
personnel begin to confront these questions. The National
Committee for Prevention of Child Abuse acknowledges the
critical need for a systemised plan for dissemination of
information about and technical assistance to the development of
Children®s Trust Funds. As the uniqueness of the trust fund
model may be vulnerable without appropriate resource

information, the National Committee is committed to serving as a
resource and as a catalyst in this effort.
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No. 6
. CS SS HB 57(Fin)
4/13/87

Each of approximately 540.000 PFO applications will need to be
visually reviewed and coded as to decision on the contribution
decision. Each application will be data captured with additional
attention and Keystrokes expended on each positive decision.

Oue to the complexity of balancing and certifying warrant runs with
varying warrant amounts, additional temporary staff will be required
to balance the weekly warrant runs from October through Oecember of

each year.

Positions

1 PPT Analyst/Programmer V, R21
0 55,638.47/Ho Including salary
and benefits for 2 months 511.2

PCN 04-1125 would be funded for an
additional two months, 1n accordance
with Attachment \. Ongoing maintenance
of new programs would be accomplished
by existing staff.

1 PPT Document Processor 1, R7
@ 52,117.76/Ho, |Including salary and
benefits for 3 months = 56.3

This position would assist 1n the manual
review and coding of 540,000 applications
for the new contribution decision. This
position represents the equivalent of the
additional time and effort.

1 PPT Data Processing Clerk 1, RS,
0 52,221.64/Ho, Including salary and
benefits for 2 months 54 .4

This position would assist 1n the data
capture of the additional contribution

decisions. The position represents the
equivalent value of the additional time
and effort.

1 PPT Document Processor 1, R7,
0 52,117.76/Ho, 1including salary
and benefits, for 3 months * $6.3

This position will assist In the
balancing and verification of the
weekly warrant runs from October 1

through Oecember 31 each year.

TOIAL Personal Services 528.2

page <2 of 3



CS BS HB 57(Fin)
4/13/87
Department of Revenue
Administrative Services Division
Fiscal Note Analysis

SSHB 57
Summary of Data Processing Requirements
2/25/87
Wang data entry processing 75.0 hours

Includes: Data entry
Batch lists
Corrections
Wang to IB<I transfer

IBM Update jobs 30.0 hours
Includes: Edits

Batch listings

Log sheets

DMS Online programs for lookup and changes 37.5 hours
Nightly Update of Changes 22.5 hours
Warrant Jobs 9G.0 hours
Includes: Printing warrants with different

amounts. Include check stub messages.

Modify warrant registers as needed

for balancing.

Create new program(s) for transferring
accumulated contributions to the

Alaska Children®s Trust Fund, and to account
for the reserve necessary due to

returned and cancelled PFD warrants.

Miscellaneous 45.0 hours
Includes: Setting up test files on IBM
Systems testing
Administrative functions, 1i.e.
paper work required by Admin. DP
to add files and programs to tables.
TOTAL HOURS 300.0 hours

Page 3 of 3
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Original sponsors: Cotten, Phillips

and Zawacki

BY THE HEALTH, EDUCATION AND

IN THE HOUSE SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 76 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled; "An Act relating to the school age and the minimum

age for entering public school kindergarten; and

providing for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.03.070 is amended to read:

Sec. 14.03.070. SCHOOL AGE. A child who 1is six years of age or
who will become six years of age before August 15 preceding [NOVEM—
BER 2 FOLLOWING] the beginning of the school year, and who 1is under
the age of 20 and has not completed the 12th grade, is of school age.
Sec. 2. AS 14.03.080(d) 1is amended to read:

(d A child who is five years of age [OR WHO WILL BECOME. FIVE
YEARS OF AGE] before August 15 preceding [NOVEMBER 2 FOLLOWING] the
beginning of the school year, and who 1is under school age, may enter a
public school kindergarten.

Sec. 3. This Act takes effect July 1, 1988.

-1 CSHB 76 (HESS)

grossed



May 11, 1987

Bethel Advisory School Board
Linda Curda, Chairperson

Box 731

Bethel, AK 99559

Senate Committee on Health, Education and Social Services
Senator Paul Fischer, Chairperson

P.0O.Box V
Juneau, AK. 99559

Dear Senator Fischer:

This letter is in reference to HB 76 which establishes school
age and minimum age for entering kindergarten.

We are in support of HB 76 and its August 15 date for kindergarten
entrance but we wish to express concern about the perspective
that passage of this bill would insure "success in kindergarten."

Many people view age of a child as a key to success in school,
particularly five year olds in kindergarten. Children with
late summer/fall birthdays appear less apt to excel in
kindergarten and other grades than do children who enter
kindergarten at age five.

We believe that success in kindergarten is linked to three
important things: a curriculum that is developmentally
appropriate; an ongoing perspective that all children develop

at their own individual rate; and teaching staff that reflect

an understanding of young children and child development. These
three are essential to success in school, and building a strong
foundation for children to grow on.

Age is only one factor. We urge you to investigate the state"s
educational perspective on kindergarten: its curriculum, its
teacher training requirements and its perspective on individual
growth rates. When these factors change, along with adoption
of this bill, we will indeed have children succeeding in
kindergarten, continuing on to graduate from high school and
becoming productive citizens of the state of Alaska.

Thank you very much.

Linda Curda, Chairperson
Bethel Advisory School Board

cc: Department of Education, Commissioner Demmert
State Board of Education
Lower Kuskokwim School District Board of Education



v Vi
>\ \\»

AN

1

_Parents orged not to ?

A rush child into school
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By Suzanne Gordon
KnJght-Rldder Ncwsfi»pera
i* Anne Horstmann was 4%
when she started kindergarten
four yeai”™. ago, even though her
birthday was six weeks after the
cutoff date for entering school.
Her Wallingford, Pa., neigh-
,bor, Chrissy Breslin, entered
school at 4 years, 9 months —
just meeting the kindergarten

cutoff day.
These ages were common
when school districts required

children to be 5 by January or
February of their kindergarten
year, resulting in September
classes filled with 4year olds.

> But *he ideas on school readi-.
hess are changing. Now, the ex-

r.\ 'V perts believe that older is better.

1

1“Our. main thrust is that kids
eshould  start (kindergarten)
based on behavioral age,” said
:Louise Bates Ames, associate di-
rector and co-founder of the Ge-
sell Institute of H-.man Develop-

ment, a research, educational
and clinical institute in New
Haven, Conn. The institute has-

‘been trying for at least 10 years
*to persuade school districts to
delay entry dates.

"If they’re on the older side,
there’s a better chance they’ll be-
ready,” Ames said.

*The argument is gaining sup-

porters: School districts through-
out the country are pushing back
kindergarten eligibility dates to
typically require students to be 5
by Sept. 1. Some educators would
like them to be even older.
e “ In addition, they are making
sure, through tests and inter-
views, that the children are deve-
lopmentally ready.

Oklahoma, for example,
passed a law last year requiring
kindergarten entrants to all pub-
lic schools to have turned 5 by
Sept. 1. In addition, all children
must be screened for school
readiness.

In Texas, a law also designat-
ing Sept. 1as the cutoff date to
turn age 5took effect last year.

Xu v
Kindergarten teacher Carolyn
Baldwin has already experienced.

the change in her students at the «

Pearl S. Buck Elementary
School since the Neshaminy
School District of Bucks County,.
Pa., moved its cutoff date from
Jan. 31 to Nov. 1lastyear.

As her classroom has filled
with older children, she has
watched them move away from
having “a short attention span
and needing almost constant ac-
tivity" to a group that is "more
ready to accept the tasks they
are given," she said.

Baldwin, who has taught kin-
dergarten and pre-kindergarten
for 12years, said that most of her
pupils turned 5 before school
began this fall and that others,
who had been kept out of school
by their parents foran additional
year, are almost 6.

“Parents are becoming very
aware that age is important,”
she said.

At Gesell, which publishes the
widely used Gesell Developmen-
tal Test to measure school readi-
ness, Ames said that being ready
for kindergarten generally
means having the skills of most
5-year-olds: being able to.draw
or color beyond a scribble, tie a
knot, zip or button a coat, stand
on one foot for 5 to 10 seconds,
tell their left hand from their
right, travel alone in a neighbor-
hood for two slocks and cross a
residential street safely.

A child who is not ready for
school, she said, might draw a
person with arms and legs com-
ing out of the head, fuss about
leaving his mother, say that
school isdumb or boring, or have
stomachaches or headaches, es-
pecially on weekdays.

“A lot more than the 1Q goes
to school, and a iot more than
reading goes to school. Reading
is a good thing to be able to do,
but it’s not necessarily a sign
that the child is ready for the
total school situation,” Ames
said.



*NUMBER: 11

SOURCE: AAESP Resolution Committee/AASA Resolutions

TITLE: School Age

WHEREAS, children entering kindergarten with birthday"s

after June 1 of the appropriate year appear to be less
successful in their initial and subsequent school years; and

WHEREAS, children entering Tfirst grade with birthdays
after June 1 of the appropriate year appear to be less
successful in their subsequent school ye”rs; and

WHEREAS, the retention rate for students with
birthdays after June 1st of the appropriate year appears
to be significantly higher;

THEREFORE BE IT RESOLVED, that the Alaska Association of
Elementary School Principals supports legislation that would
revise the school age requirement from November 1st of the
appropriate year to June._Ist of the appropriate year.



GALENA CITY SCHOOL DISTIL O

GALENA, ALASKA 1111741

PHONE (907) 050-1205
SI'TWSINTKNDIArS

ornc:i:

April 22, 1987--

Representative Sam Gotten

Stale Capitol \
P.OL Box V \ ~© \ X

Juniefu, Alaska 99811 \ \

Dear Represontsti ve Cotter::
1
Thl Galena Board of Education understands that Sponsor Substitute

for HU-90 has been modified.\ However, they support the concept
thdt children are starting school to early, which is creatine,
problems later bn in their school inc.

{ 1 \
Ttank you for yo.ur support of children and their education"”®

n
Sinewy

-
Ha'rry"En Kurdy ,/Superintendent

liEP/elb
11787



ASSOCIATION OF ALASKA SCHOOL BOARDS
316 V/11th & « Juneau. Alaska 99801-1510 < (907)586-1083

April 23, 1987

The Honorable Sam Cotten
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Representative Cotten,

The Association of Alaska School Boards would like to express support for CS for
H.R. 76 (HESS) that would change the entrance age for entering the public schools

of Alaska.

The Association feels that moving the age eligibility date from November 2 to
August 15 of the school year will eliminate a number of problems.

We assume, of course, that this change would not 1impact the ability of local
districts to implement their early entrance procedures; something they have been
doing for a long time.

The Association would like to express our appreciation for your continued efforts
to enhance the quality of education in Alaska.

Sincerely,

Robert C. Greene Cheri L. Davis
Executive Director President



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
Bill Venion: CSHB 76 (HESS)
REQUEST: Publish Date: HOUSE 3/25/87
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EQUIPMENT
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TOTAL
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This bill has no fiscal /impact on this department.
11 /1

Preparedb;-: —Steve Hole e e Phone:

Division m ' Commissioner's Office nan. Marcn ;db, iya/
1 . .

Approved by Commiv;inneilv-6'Marshall L. Lind

Agency: Education

Distribution (by preparer):
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Requestor
Office of Management and Budget
Impacted Agency(ies) page —1 of —
Senate Secretary

Date: March 25, B87
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FISCAL NOTE
HB 91
Allocation of $2 Million

Grants to Community Mental Health Centers

(1) Services to chronically mentally 1ill persons $ 1,401.5
0 Case Management Services 864 .0
0 Daily Structure and Support 144.0
0 Residential Services 393.5

(2) Expand Services For Existing Community Mental
Health Centers 180.0

(3) Services to youth with severe emotional, mental,
and behavioral disturbances - Alaska Youth
Initiative-———————— -

(4) Training for Secondary Consrmers

(5) Mental Health Administration
0 Coordinator Chronically Mentally 111

0 Alternate Care Coordinator

TOTAL



FISCAL NOTE

Personnel Services:
one (1) Mental Health Clinician 11

one (1) Alternative Care Coordinator

Travel:
Mental Health Clinician 11 12 trips
Alternative Care Coordinator 6 trips

Contractual:
Phone, copying, printing, 125/m x 12

Supplies:
52.5/m. x 12 x 2

Equipment:
Sub Total
Grants:

TOTAL

HB 91

Range
Range

@ $500
0 $500

19
20

S 52,142.00
$ 55,598.00
$107,740.0(1

6,000.00
3.000.00
9.000.00

3.000.00

1,260.00

-0
$ 121,000.00
$1,879,000.00

$2,000,000.00
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FISCAL NOTE
HB 01

Allocation of S2 Million
INTRODUCTION
The following discussion describes the Division®s program proposal for the
fiscal note of S2.0 million for HB 91. The proposal calls for an augmentation
of existing services as well as the establishment of new services to meet the
unmet needs within the mental health system with a strong emphasis on the

needs of those persons, both adults and children who are chronically mentally

ill, and persons residing in rural communities.

Major Target Populations and Activities To Be Funded:

1. Persons with chronic mental illness. ..., $1,401.5
2. Expand Services For Existing Commu lity MH Centers 180.0
3. Alaska Youth Initiative. . ... ..o i iiiiiiiiiiiiii e 250.0
4. Training for Secondary CONSUMEIrS o ..o iioiaroae i aaaaaanans 47.5
5. Mental Health Administration.......ooiiiiiiiiiiiiiaaaannaannannn $ 121.0

Total 2,000.0

ASSUMPTIONS

4ft o Appropriate community mental health services should be available as

close to one"s community as possible.
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Because of population size and limited resources, not every service
will be available in every community. Services will be allocated
on the concept of "Levels of Care". Clients may have to travel
outside the immediate community to another service site to receive

a given service.

Funding allocation will be guided by, but not limited to the following

factors:

<= need for mental health services, including populations at risk;

0 population density;

0 the sole provider of mental health services 1in the region;

0 economic consideration (poverty, cost of living);

0 presence of special populations, e.g., elderly, CMI, or youth;

0 performance record and motivation of the existing program.

Funds will be allocated through the community mental health centers

whenever possible.

Programs are not comprehensively funded, but should meet basic needs.

As more funds come on-line, new initiative will be started and existing

programs augmented.
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The Diviston should retain some administrative flexibility to place
additional resources, consistent with the state plan, to enhance a

comprehensive base of services delivery in a given region.

Fairness must be ensured so that all persons in need are served with

emphasis on those 1in greatest need.

SERVICES TO THE CHRONICALLY MENTALLY [ILL

Data from the statewide community mental health system indicate that of
the 5,500 chronically mentally ill persons in neod of services, only 1,145
(20%) are currently being served. While many services for Chronically
Mentally 111 individuals have been developed over the past three years, the
delivery system is still unavailable for some clients and lacks comprehen—
siveness. Therefore, the first level of priority for the allocation of new
funds 1is that of bringing the current system up to a basic level of service
that will guarantee to every client a minimum standard of protection, health

and safety as well as a minimum standard of decency and dignity.

Methodology

The methodology for targeting populations and allocating funding is

already a part of the Division®s Five Year Comprehensive Plan, and management

system. The plan calls for providing a basic level of care for persons
seeking services. Basic services are case management, medication management,
and daily structure and support. The mental health districts where the

majority of the Chronically Mentally 111 individuals reside include Anchorage,

Fairbanks, Wasilla, Juneau, Kenai, Ketchikan, Bethel, Kodiak, Nome, and Homer.



Case Management Services are the key to maintaining Chronically Mentally 111
individuals in the community. Case managers coordinate available resources
and establish a supportive and trusting relationship with the Chronically
Mentally 111 clients. In order to provide case management services to the
clients in these mental health districts, 24 additional case managers must be
hired. The average cost of a case manager is $36,000 per year which will

result in an over all cost of $864,000.

Daily structure and support is a program which provides meaningful
activities and training in community living skills for Chronically Mentally
111 clients. Some of the above mental health districts already have daily
structure and support programs. In order for all of the larger centers to

provide this service requires an additional $180,000.

After these basic needs have been met, the Division would target
residential services as the next highest priority. Assisting clients to find
appropriate, safe and sanitary living arrangement 1is critical. The range of
residential services includes Supervised Apartment, Group Home, Adult Board
and Care Facilities and Adult Foster Care. An increase of $393,500 would

provide an additional 49 beds for Chronically Mentally 111 1in the above

communities.

EXPAND SERVICES TO EXISTING COMMUNITY MENTAL HEALTH CENTERS

This priority is to provide special grants to three communities with large
chronically mentally ill populations and extended waiting lists of clients.

These programs need additional clinicians to see clients in a timely manner.



Currently, trtese centers have waiting periods in excess of 6 weeks. In order
to assist these centers meet the demand for services a Mental Health Clinician
is proposed for Wasilla, Homer, and Anchorage. The total grant award would be

$180.0.

ALASKA YOUTH INITIATIVE

The Department is requesting $250.0 to fund the Division of Mental
Health"s portion of the Alaska Youth Initiative. Alaska Youth Initiative
serves Alaska®s most disturbed youth. Most of the youth now being served 1in
the pilot portion of the Initiative are severely mentally ill, and exhibit
severe behavioral disturbances and management problems. Unfortunately, the
Division of Mental Health and Developmental Disabilities has never had funds
to serve these youth 1in community residential placements. The Department of
Education and the Division of Family and Youth Services have been forced to
send these youth out of Alaska to expensive placements far from .their homes.
The Initiative began by using blended funds from the Department of Education,
Division of Family and Youth Services, and a small amount of federal funds

from Mental Health arid Developmental Disabilities.

The Initiative is coordinated by the Inter-Departmental Team, a group of
senior staff from each agency. The agencies have proven that they can work
together to develop coordinated, individualized services for these children.
Many youth have been returned from out of state or prevented from leaving.
Many new private sector jobs have been created to serve these youth, 1in
communities all over the state. These funds would be combined with other
State and local funds to assist in serving approximately 40 additional youth

in their home communities, or as close to their communities as 1is possible.
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Funds will be allocated through a Request For Proposal (RFP) process to
residential care providers, therapeutic foster hol)s, and community mental
health centers. Technical assistance, consultation and program monitoring

will be carried out by the Initiative Program Coordinator and the

Inter-Departmental Team.

TRAINING FOR SECONDARY CONSUMERS

Relatives and close friends who are involved with the care and treatment
of persons who suffer severe and longterm mental illness are called secondary

consumers. The mentally ill person 1is the primary consumer.

Families, neighbors and friends of chronically mentally ill persons have
always played a significant role in providing care, support, advocacy and
assistance. In an attempt to make them more effective in their informal roles
as care givers and advocate, these families and friends need encouragement,
support and assurance to know that they are not alone and that help 1is

available when and where it is needed.

The Department will provide a grant of $47,500 to the Alaska Alliance for
the Mentally 111 to foster and encourage the development of a community
support system through the education and training of secondary consumers

throughout Alaska, especially in rural and bush communities.

The grant will be administered through the Community Mental Health BRU and
be responsive to the regulations and requirements of the Division. Direct

supervision will be provided by the Coordinator, Community Support Programs.
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ADMINISTRATION

Administrative Support is requested in the amount of $121.0 for two
professional staff to provide the leadership necessary for the systematic
arrangements of all the Chronically Mentally 111 components, including
designation of agencies with fixed responsibilities for program planning,
development, coordination, training, monitoring and evaluation. The
leadership also involves coordination of services and training with the

Department of Correction for all mentally ill offenders within the prison

system.

Presently, central office administration is stretched to its limit and,
without additional professional support, could not responsibly achieve the

intended goals and objectives of the CMI program.
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Passage of SCR 36 by the 1986 Legislature established the Joint
Special Committee on Mental Health Trust Land and charged the

committee with the following:

-- development of a proposal to resolve the mental health
trust litigation,

-- recommendation of a level of appropriation adequate to
provide sufficient funding for mental health programs
in the future, and

-- a report to the Legislature on the committee®s findings
and recommendations.

We are happy to report that the. committee unanimously agreed on a
settlement proposal that avoids many of the complex land issues
involved 1in attempting to reconstitute a one million acre land
trust. We would like to call your attention to page 14 of the
report, which contains the committee®"s vrecommended settlement

proposal.

We would also like to call your attention to page 22 of the report,
which contains recommendations on a level of funding for mental
health programs in FY 88. Legislation to implement the committee®"s
settlement proposal and legislation that addresses the mental
health program will be introduced by the committee.

In our study of the mental health 1issue this past year it soon
became clear that this complex legal land issue is not going to go

away. It is vital that the public and the Legislature realize the
extreme importance of settling this matter in a fair and permanent
manner . It is the committee®s wunanimous belief that such a

settlement requires action by the Legislature.

IT prompt legislative action 1is not taken a likely result will be
continued court action by the litigants, forcing a freeze on all
transactions involving mental health lands and possibly 1involving
all state lands. Current and former mental health lands total one
million acres, many of which are in and around the state"s urban
areas. The disruption and conflicts with existing and proposed



land management regimes and land uses that a land freeze would

cause are tremendous. While our proposal 1involves a significant
commitment by the legislature, it was determined by the committee
to be far preferable to either reestablishment of a land trust or

continued litigation.

During the <course of our discussions and deliberations, the
committee enjoyed full participation and cooperation by the
plaintiffs, intervenors, and defendants: in the lands lawsuit and by
organizations and persons concerned with mental health issues 1in
Alaska. We would like to especially thank our public members, Ms.
Pat Ryan-Clasby and Mr. Clifford Groh, and our public alternates,
Ms. Janet Baird and Dr. Jerry Schrader, for their many hours of
effort and their invaluable 1input to this report. Thanks are also
eextended to Sandra Schubert and David Finkelstein who served as
staff to the committee in the drafting of the report.

Co-Chairman, Joint Special Co-Chairman, Joint Special
Committee on Mental Health Committee on Mental Health
Trust Land Trust Land
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BACKGROUND

In 1956, the United States Congress passed Public Law 84-830,
"An Act to confer upon Alaska autonomy 1in the field of mental
health, transfer from the Federal Government to the Territory the
fiscal and functional responsibility for the hospitalization of
committed mental patients, and for other purposes.” To ensure that
the territory had adequate financial resources to discharge the
responsiblities attending 1its assumption of mental health
authority, the Act granted one million acres of land to Alaska as a
public trust. The law, commonly known as the Alaska Mental Health
Enabling Act, reads in part:

Sec. 202(a) "The Territory of Alaska is hereby granted and
shall be entitled to select, within ten years from the
effective date of this Act, not to exceed one million acres
from the public lands of the United States in Alaska which are
vacant, unappropriated, and unreserved at the time of their
selection...."”

Sec. 202(e) "All lands granted to the Territory of Alaska
under tTis section, together with the income therefrom and the
proceeds from any dispositions thereof, shall be administered
by the Territory of Alaska as a public trust and such proceeds
and income shall first be applied to meet the necessary

expenses of the mental health program of Alaska. Such lands,
income, and proceeds shall be managed and utilized 1in such
manner as the Legislature of Alaska may provide. Such lands,

together with any property acquired in exchange therefor or
acquired out of the income or proceeds therefrom, may be sold,
leased, mortgaged, exchanged, or otherwise disposed of in such
manner as the Legislature of Alaska may provide, 1in order to
obtain funds or other property to be invested, expended, or
used by the Territory of Alaska...."

Land selections were made between 1956 and 1966. Since their
selection the lands have been administered by the State Department
of Natural Resources. Management has been for the general public
good without specific reference to supporting a mental health
program. Land proceeds have been deposited in the state"s general

fund.

In 1978 the legislature passed a law (Chapters 131-182, SLA
1978) redesignating mental health trust lands as general grant
lands. The law established a trust fund for mental health programs
and called on the legislature to appropriate 1.5Z of the annual
receipts from all state land to the fund. No appropriations were

ever made.

In 1982 the Alaska Mental Health Association filed a class
action lawsuit in Fairbanks Superior Court on behalf of Carl Weiss,
a seven year old boy from Nenana, and Earl Hilliker, a Fairbanks
resident. Weiss v. State of Alaska contended that the plaintiffs
were in need of mental health services which were not available 1in



Alaska and questioned the constitutionality of the 1978
redesignation law. The court®"s judgment, entered in 1984, stated
that the one million acres of land were for the exclusive benefit
of the mentally ill, that the redesignation law violated the trust
established by Congress, and that the trust was to be reimbursed
for the fair market value of the lands with a credit for state
appropriations made for mental health purposes. The stite appealed
the decision to the Alaska Supreme Court.

In October 1985 the Supreme Court issued 1its opinion in the

Weiss case. It declared the redesignation act invalid and required
that the trust be reconstituted as nearly as possible to its 1978
status, the date it was redesignated as general grant land. As

part of the reconstitution, the court required that the trust be
reimbursed for Jlands sold since 1978 with a credit for mental
health expenditures made by the state during the same period.

The executive Branch responded to the Court ruling by issuing
Department Order 121, "Mental Health Land Interim Management™. The
order suspends and restricts certain actions on mental health lands
based on receipt of fair market value or reimbursement to the trust
in land or money for all transactions. In addition, it sets up a
special account within the state®"s general fund to receive 1income
obtained from the management of mental health land.

The Jlegislative branch responded to the Court ruling by

creating a mechanism to resolve the litigation. The Joint Special
Committee on Mental Health Trust Land was established and charged
with developing a proposal to resolve the litigation. The Interim

Mental Health Trust Commission was established and charged with
protecting the land trust from further diminution pending Tfinal
resolution of the litigation, and overseeing the land appraisals
and mental health audit necessary for reconstituting the trust.



"VISWKS”

SETTLEMENT PROPOSAL

The State Supreme Court, 1in deciding Weiss v. Alaska, ordered
that the mental health trust be reconstituted to match as nearly as
possible the holdings which comprised the trust when the mental
health lands were redesignated as general grant lands in 1978. The
order provided for the trust to be reimbursed for lands that have
been sold since the redesignation, with a credit, or "set-off", to
the state for mental health expenditures made since 1978. How to
interpret whether lands have been sold or merely transferred, how
to determine the value of the lands, and what constitutes a mental
health expenditure were not addressed by the court. Who should
manage the land, what management practices should be followed, and
how trust earnings should be managed and spent were also not
addressed.

The committee has been advised by the Attorney General that
either a strict re"constitution of the trust or development of a
negotiated settlement may be pursued. IT reconstitution of the
trust is sought the legislature has discretion in answering the
questions left unanswered by the court, subject to judicial review
if requested by the parties. Should a negotiated settlement be
sought, the approval of both parties in the lawsuit is needed. As
standard procedure 1in class action suits, the court would review
the settlement for fairness before entering judgment in the case.

In the committee™s view, a strict reconstitution of the trust
is not desirable, primarily for the following reasons.

1. There are difficulties involved 1in reconstituting the
trust to its 1978 status. Nearly half of the original acreage has
been conveyed to third parties or designated by the legislature for
limited use. Return of land conveyed to private parties 1is
probably not legally possible; return of Jland conveyed to
municipalities 1is vigorously opposed by the municipalities and
legally uncertain; return of land in parks, refuges, and forests s
likely to meet with stiff public opposition. Replacement acreage
of like value would be difficult to secure, and it would take many
years for cash payments 1in lieu of land to build a significant
trust fund in light of the state ™ current revenue picture.

2. There 1is no guarantee that reconstituting the trust will

enhance mental health programs. Managing the land, even under a
policy of maximum revenue generation, may not generate enough
revenue to fund the mental health program. More to the point, the

enabling act provides that revenue from the trust land is not
necessarily intended for the exclusive use of mental health

programs. Similarly, the Weiss decision did not specify that
additional state revenues must be committed to mental health
program funding.

With this in mind, the committee has sought development of a
settlement proposal that recognizes the many competing uses of the
land and promises enhancement of mental health programs. A range
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of alternative settlement proposals has been reviewed, from a
strict reconstitution of the land trust to a statutory dedication
of a percentage of state general fund revenues. In reviewing the
proposals the committee considered the following: A) lands to be
returned to the trust, B) compensation for lands not returned, C)
how the trust land would be managed, D) how trust earnings would be
spent, E) how a monetary trust would be managed, and F) legislative
intent.

A) Lands to be in trust
As of August 1986, 812717250 acres of the State"s one million acre
mental health entitlement had been patented to the state by the

federal government. An additional 176,634 acres had been approved
for patent. The acreage can be roughly broken into the following
status categories. Acreages are approximate and were provided by

the Department of Natural Resources.

Unencumbered Iland 207,225 acres
This 1is land which reverted to trust status upon the Supreme
Court®s ruling that the trust must be reconstituted, and on which

no encumbrances currently exist.

Less-than-fee disposals 286,562 acres

This includes land with residential leases, oil and gas leases,
coal leases, timber sales, mining claims, materials sales, and
rights-of-way. Proceeds from activity on these lands are currently
being credited to a special mental health account within the
state"s general fund.

Limited use designations 368,241 acres

This 1includes parks and recreation areas (150,576 acres), game
refuges and habitat areas (85,710 acres), state forests (131,955
acres), and interagency land management assignments (4,473 acres).
Current use of these lands 1is 1incompatible with management for
maximizing revenue.

Municipal conveyances 43,087 acres
The Municipal Entitlement Act (AS 29.65) authorizes municipalities
to select vacant, unappropriated, unreserved land from within their

boundaries. Mental health Jlands became available for municipal
selection under the 1978 law redesignating them as general grant
lands. In addition, AS 29.65.060 specifically authorizes selection

of mental health land if certain criteria are met. To date, 23,259
acres of mental health land have been patented to municipalities;
an additional 18,968 acres have been approved for patent. Some of
the lands conveyed to municipalities have in turn been transferred
to third parties or have had improvements constructed on them.

The Attorney General has advised the committee that municipalities
which have received title to mental health lands could be compelled
to return them to the trust, under private trust law principles
which address receipt of trust property. Many municipalities are
on record opposing return of the lands.



Conveyed to private parties 90,412 acres

This includes land patented to or under contract for sale to
individuals (45,994 acres), lands condemned (5,149 acres), and
litigation settlements (39,269 acres). Enforceable third party
property rights have vested in these lands, and it is probably not e
realistic to return them to the trust.

Approaches to establishment of a land trust considered by the
committee include:

- Return of as much land as feasible.

- Return of only less-than-fee disposals and unencumbered lands.

- Return of land from within parks, refuges and forests that are
not essential to the unit"s purpose.

- Selection of new lands; for example, acquiring mental health
over-selections under the state"s general grant land entitlement
and transferring them to mental health status.

- Converting all mental health land to general grant land in
exchange for monetary compensation.

Findings: The Supreme Court ordered that the trust be
reconstituted to its 1978 status. There is general agreement
that lands in the "unencumbered”™ and "less-than-fee disposal™
categories currently have trust status.

There 1is disagreement over what other lands can legally be
returned or are required by the court to be returned to trust
status. In addition, returning land already committed to
other uses may not be in the state®s best interest and may be

politically unrealistic.

There is likely some "nonessential™ land in state parks,
refuges, and forests that could be returned to the trust.

ITf new acreage is sought and the goal of the trust is to
generate revenue, lands that have high resource or commercial
values should be pursued. The presentation to the committee
by the National Conference of State Legislatures indicated
that those states which have raised large amounts of money
from trust land manage high value lands such as timbered or
urban lands. In Alaska, such lands generally have existing

claims.

B) Compensation for land removed from trust

The Supreme Court has ordered that the state compensate the mental
health trust for any land sold since passage of the 1978
redesignation law. Of the land removed, all but the 86,076 acres
conveyed to private parties could arguably be returned to trust

status. However, since much of the land is encumbered or receives
significant public use, return to the trust may be an unrealistic
goal.

Unless a negotiated settlement 1is reached, the process of
appraising land values must be completed in order to determine the
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amount of compensation due. The process was begun in 1985 when the
Department of Natural Resources conducted an opinion-of-value
estimate of 973,033 acres of mental health land. This, together
with on-the-ground appraisals of 11,272 acres, resulted in a total
1978 valuation of $282 million (approximately $567 million 1in
today"s values).

Dissatisfaction among the parties over the opinion-of-value
estimates resulted in the Interim Mental Health Trust Commission
being statutorially charged with developing valuation procedures
and overseeing valuation of all or part of the mental health lands.
Fiscal year 1987 funding to the Commission falls far short of the
millions of dollars needed to pay for on-the-ground appraisals of
all parcels. The commission has focused the available valuation
funds on municipal lands that were originally mental health lands.
AIl municipal parcels are being valued using the opinion-of-value
method, while a representative set of parcels will receive
on-the-ground appraisals. The results are expected to be available

in early 1987.

In determining the amount of compensation, the court has ordered
that the state be allowed a credit, or set-off, for mental health
expenditures made from 1978 to 1985. An audit of past program
expenditures was recently conducted by the Legislative Budget and
Audit Division with oversight by the Interim Mental Health Trust
Commission. By legislative direction, a broad range of programs
was audited and resulted in an expenditure total of $512.3 million.
The Commission reviewed LB&A"s audit to identify those expenditures
they felt constituted the state"s mental health program and
recommended that $197,8 million be included in the set-off.

In developing 1its recommendation, the Commission evaluated each
program offering. They Jlooked at whether it was part of the
state"s 1977 comprehensive mental health plan, whether it addressed
a professionally recognized mental health diagnosis, whether it was
addressed in Alaska statutes, and whether 1its primary purpose was
to provide mental health services. The major programs included 1in
the Commission®s recommendation are the Alaska Psychiatric
Institute, the community mental health system, and programs for the
developmentally disabled prior to 1981 at which time mental
retardation was removed from Alaska®s statutory definition of
mental 1illness. Alcoholism, drug abuse, special education, and
corrections programs are excluded from the Commission®s
recommendation except where they meet the general criteria for a
mental health program.

Means of compensation considered by the committee include:

- Compensation in replacement lands and/or money, based on the fair
market value of the land removed from the trust, offset by
expenditures for mental health programs.

- Compensation based on a total value adequate to provide a revenue
base to fund the mental health program.

- Replacement of the Iland trust with a direct funding source
through dedication ot a revenue stream (a specified percentage of
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revenue from the management of all state land, designation of a
percentage of state general fund income, proceeds from a specified
tax, earmarking of funds from the reserve account of the Alaska
Permanent Fund) or establishment of a monetary trust through a lump
sum payment (use of a portion of any "windfall™ revenues the state
may receive from settlement of oil company lawsuits or other
litigation).

Findings: Appraising land values to determine the amount of
compensation owed the trust is a costly process. To date, the
state has spent $138,300 on valuations; on-the-ground
appraisals of all mental health lands is estimated to cost 1in

the millions.

The amount of the offset for mental health program
expenditures 1is not absolute. There 1is not a universal or
agreed on definition of mental health to guide the
determination. "

Negotiating a settlement based on program need rather than
land values would save a significant amount of time and money

that would otherwise be spent on appraisals.

The Attorney General has advised that dedication of a
percentage of state income as a "mental health 1income stream”
is permissible if its expenditure is patterned after the
Mental Health Enabling Act. Specifically, the 1income stream
would be dedicated first for mental health expenditures and
then for other public purposes, and would be subject to
legislative appropriation.

Relying on the reserve account of the Permanent Fund as an
income stream assumes a policy of annual expenditure of the
account. Although the State"s current revenue picture argues
for expenditure this year, expenditure of the account in
future years may not be warranted.

Should a revenue stream be established, 1its ability to
provide funds 1in perpetuity must match that of a trust corpus.

C) Land management
Current statutes (Title 38) provide for "maximum use of state land

consistent with the public interest”, and mental health lands have
historically been managed according to these statutes. In December
1985, following the Weiss decision, the Department of Natural
Resources issued Department Order #121, which established
management principles that prevent further diminution of the trust.
The order requires receipt of fair market value, or reimbursement
of the trust in land or money, for all transactions. Land
management oversight 1is being provided by the Interim Mental Health
Trust Commission, which has adopted a policy of suspending any
future land sales until the litigation is resolved.



Land management proposals considered by the committee include:

- By Department of Natural Resources with statutory direction to
maximize revenue.

- By Department of Natural Resources under modified Title 38
provisions, with a commission having veto power.

- By a public corporation charged with maximizing revenue.

Findings: Neither the federal Mental Health Enabling Act nor the
Weiss decision address how trust land should be managed.
General trust law principles require management actions to be
in the best interest of the trust, which would likely mean
maximizing land earnings.

IT lands are to be managed for maximum revenue generation, new
statutory guidelines will need to be developed and a manager
will need :0 be designated.

Management funds will be required and could come from trust
land revenues. The presentation to the committee by the
National Conference of State Legislatures indicated that land
management cost:, in other states range from 5z to 25% of
annual land income.

Management of the crust land in the best interests of mental
health programs could be enhanced through public oversight.

D) Use of generated funds

Article 1IX, Section 7 of the Alaska Constitution prohibits the
automatic dedication of any state tax or license to a special
purpose unless required by the federal government for state
participation in federal programs. The Attorney General and the
Legislative Legal Division have advised that automatic dedication
of the proceeds from the sale or development of mental health lands
fails to meet this exception. This opinion 1is based upon the
analysis that the federal Mental Health Enabling Act does not
require dedication of trust revenues to mental health programs, but
rather establishes a revenue source from which appropriations for
programs are to be made. The Constitution would therefore need to
be amended, with approval of the majority of the voters statewide,
to allow an exclusive dedication to occur.

It should be noted that the plaintiffs disagree with the Attorney
General®s analysis of the dedication, maintaining that Congress
intended the legislature to be able to protect the corpus of the

trust. In the plaintiffs® view, protection can occur only if
proceeds from land sales are dedicated to a corpus account from
which only earnings are appropriated. Under this analysis,

dedication of sale proceeds would not violate the Constitution.

"Earmarking™ trust land 1income in the general fund and
appropriating an amount equal to the income is permissible, but it
does not ensure that income will go toward funding mental health
programs. Since one legislature cannot bind future legislatures,
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enactment of a law stating that income will be spent on mental
health programs is subject to the will of each legislature and
dependent on annual appropriation of funds.

Uses of generated funds considered by the committee include:

- Constitutional dedication to a mental health fund.

- Congressional amendment to the federal Mental Health Enabling Act
to require that income be dedicated to mental health programs.

- Earmarking trust income in the general fund.

Findings: The federal Mental Health Enabling Act does not require
that trust income be spent exclusively on mental health
programs, but provides for income to be applied first to
necessary mental health expenditures and then to other public
purposes. The legislature is given discretion in determining
what constitutes a necessary mental health expenditure.

Dedication of ‘trust income would ensure its expenditure on
mental health programs. However, dedication is not required
by the federal Act and is therefore not allowed by the state
Constitution. Achieving an amendment to the Constitution to
allow dedication would be a rigorous process, requiring a 2/3
vote of each legislative body and a majority vote of the
people. To be successful, a major education and information
process would need to be undertaken. The amendment process is
purposely rigorous as a means of protecting the original
premise of the Constitution which, in regard to dedicated
funds, was to provide the legislature discretion in
appropriations so that the state's funding needs could be
considered annually and the state's revenue spent where it was
most needed.

Preservation of the trust corpus through dedication of sale
proceeds would ensure the continuation of the trust, but may
not be permissible under Alaska's Constitution.

Seeking a Congressional amendment to the federal Mental Health
Enabling Act that would require income to be dedicated

raises federalism issues and may set a poor precedent for
future federal grants.

"Earmarking"™ trust income in the general fund and
appropriating an amount equal to the income is

permissible. With no legal requirement that income be spent
on mental health programs, advocacy groups and other
interested persons could play an important role in guiding
appropriations.

E) Fund management
Since the Weiss decision, income from mental health trust lands has

been deposited in a special account within the state's general
fund. To date approximately $500,000 has been deposited. The
general fund is managed by the Department of Revenue along

-9 -



statutory guidelines (AS 37.10.070) which outline permissible
investments and emphasize preservation of principal and high
liquidity. The corpus and earnings of the general fund are

available for annual appropriation by the legislature. The

Pep;rtment of Revenue also manages other funds, including trust
unds.

State funds are also managed by the Alaska Permanent Fund
Corporation, a public corporation operated by a board of trustees
along statutory guidelines (AS 37.13.120) which outline permissible
investments and emphasize high income production wunder the
prudent-man rule. Expenditure of the fund's corpus is prohibited
by the state Constitution.

Means of fund management considered by the committee include:

- By Department of Revenue, as a separately managed "permanent”
fund.

- By a public corporation as a "permanent" fund.

- As part of the state general fund.

Findings: If a major monetary trust fund is established, a
specific fund management scheme would need to be adopted.
Otherwise, funds could be managed as part of the general
fund and appropriated annually.

Creation of a permanent fund, in which the corpus is protected
and only earnings are spent, would ensure a continued source

of revenue. The corpus would be afforded greatest protection
through a Constitutional amendment.

If managed by a public corporation, the fund corpus would be
an asset of the corporation and thus protected from
expenditure.

F) Legislative intent

The Supreme Court's ruling ordering reconstitution of the trust did
not address the adequacy of the state's mental health program, nor
did it specify that additional revenues must be committed to
program funding. The Ilanguage of the federal Mental Health
Enabling Act requires only that trust revenues "first be applied to
meet the necessary expenses of Alaska's mental health program™. If
the settlement is to provide increased program funding, the intent
of the legislature in regard to future appropriations is a Kkey
factor.

The original purpose of the mental health trust, which was to
provide a source of funding from which appropriations for Alaska's
mental health program could be made, can be achieved only if future
legislatures make the necessary appropriations.

Statements of intent considered by the committee include:
- Appropriate program money in an amount equal to or in excess of
the revenue generated by the trust.
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- Increase program funding annually until program goals are met,
irrespective of trust earnings.

Findings: Reconstituting the trust has no direct bearing on
the state's mental health program. A legislative commitment
to increase funding for mental health programs is essential if
mentally ill Alaskans are to obtain the relief they need.

Legislative intent with a high degree of public involvement
may provide assurance that funding increases will occur.

Obtaining a stipulated court judgment may lend a degree of
assurance that legislative intent will be carried out.



RECOMMLNDED ALTERNATIVE

A major conclusion drawn by the committee is that legislative
action to resolve the litigation must be taken, and taken now, to
avoid severe consequences and substantial liability. The
committee's primary recommendation is that achievement of a
settlement be pursued this legislative session. Toward this end,
the committee has deliberated thoroughly the advantages and
disadvantages of both reconstitution of a land trust and
replacement of the Jland trust with a negotiated monetary
settlement, and ..jcommends that a monetary settlement be pursued.

While recognizing that reconstitution of a land trust would
explicity fulfill the terms of the Mental Health Enabling Act and
directly respond to the Supreme Court's order, the committee has
found that there are significant disadvantages to a land
settlement.

primary disadvantage is that the lack of administrative
flexibility with respect to trust land prevents competing land uses
and may alienate many user groups. Returning lands currently
committed to other uses would create hardships for municipalities
that have selected mental health trust land under the state's
Municipal Entitlement Act, individuals who are third party
recipients of trust land, recreationists and sportsmen who enjoy
parks and game refuges, and others. Once in trust status, land
must be managed according to trust principles which designate
revenue generation as the goal. Such a management approach would
restrict and possibly preclude mining claims, veterans' discounts,
litigation settlements and exchanges with Native corporations, and
other activities. This is much the situation that impelled the
State in 1978 to redesignate the mental health trust land as
general grant land.

There is also concern that the costs of land management are
high and the potential for revenue generation uncertain at best.
Testimony received from the University of Alaska in regard to
management of their trust land indicated that land management costs
significantly exceed revenues at this time. As mentioned, national
statistics collected on long established trusts in other states
show that land management costs range as high as 25£ of annual land

income.

Other disadvantages identified by the committee include the
diversion of attention from mental health issues to land management
that a land trust necessitates, and the knowledge that the feeling
of security and permanence that land provides may be illusory --
even oil-rich Prudhoe Bay lands ultimately will run out of oil.

Conversely, the advantages of a monetary settlement are many.
Primary is the fact that it focuses attention on the funding level
for mental health programs and is capable of providing immediate
financial support for the program. The other major advantage is
relief from the land management concerns outlined above. A



monetary settlement may garner support from many other groups
because former trust lands would be available for a variety of
purposes and a possible cloud from land titles would be removed.

Recognizing that the state's revenue outlook provides little
possibility for establishment of a monetary trust fund, which would
require a large cash payment, the committee recommends a monetary
settlement consisting of a guaranteed revenue stream.

In brief, the recommended alternative (Alternative A) replaces
the land corpus with the dedication of 51 of all state revenues as
the Mental Health Income Stream. The revenue stream would serve
the intended purpose of the original land corpus by providing a
source of money from which appropriations for the state's mental
health program must first be made. Alternative A provides for a
pledge of state assets which would be used to reconstitute a trust
corpus should the revenue stream not be made available for
appropriation. In'effect, the mental health community would be
empowered to have a state property sale to ensure establishment of

a revenue stream.

Alternative B provides for reestablishment of a land trust by
reclaiming much of the land that has been removed from the trust.
Because of the numerous disadvantages discussed above, this
alternative is not recommended by the committee.

Alternative C outlines the likely results should a negotiated
settlement not be reached and the parties return to court. The

consequence of the state's inaction will be further litigation, the
ramifications of which will be felt by citizens throughout the
state. It is this potential liability that has led to the

committee's primary recommendation of taking action to settle the
lawsuit now.

Legislation to implement Alternative A will be introduced by
the committee. The committee recommends that any legislation
considered for resolving the Ilitigation contain a series of
findings and purposes that outline the policy decisions reached by

the legislature.



ALTERNATIVE A
SECURED REVENUE STREAM

Replaces the land trust with a guaranteed and enforceable
revenue stream designed to equal the earning potential of a
reconstituted trust.

Lands to be in Trust
None.

Compensation for Land Removed from the Trust
Dedication of 51 of all state revenues as the Mental Health

Income Stream secured by a pledge of state assets. The
pledge would be an enacted and stipulated (court-ordered)
waiver of the state's immunity from execution (AS
09.50.270). This would allow the sale of certain state
assets (possibly in a prioritized |list) to satisfy the
obligation.

Land Management
Not applicable.

Use of Generated Funds

The legislature shall first appropriate funds from the
Mental Health Income Stream to meet the necessary expenses
of the state's mental health program. A Mental Health Board
will make recommendations on mental health needs in Alaska
and report on the use and expenditure of the Mental Health
Income Stream.

Fund Management
Not applicable.



ALTERNATIVE B
RECONSTITUTION OF THE TRUST

Reestablishes the mental health Jland trust by reclaiming
much of the land that has been removed from the trust in

previous years.

Lands to be in Trust (approximate acreage)

Unencumbered land 207,225 ac.
Less-than-fee disposals (leases, etc.) 286,562 ac.
Post-1978 legislative designations 203,855 ac.
Patented and approved municipal selections 34,000 ac.

(other patented and approved municipal
selections of approx. 9,000 ac. would

not be returned due to third party transfers,
construction of facilities, etc )

University, CIRlI and other settlements 39,269 ac.
TOTAL 770,911 ac.

Pre-1978 legislative designations* 164,386 ac.
total 7T57W nz7

DNR and a new Mental Health Trust Corporation will review

other Jlands to replace the value and potential revenue
production of lands not able to be returned to the trust or
determined to be inappropriate for inclusion in the trust.

Compensation for Land Removed from Trust

Compensation in new land and/or in cash payments to a trust
fund will be determined once the Iland appraisal process,
1978-85 expenditure audit, and land identification (as
described above) are complete.

Land Management
By the Mental Health Trust Corporation, a public corporation

with a five-member Dboard to include three members
selected from names recommended by the mental health
community, as well as at least two members with land
management expertise. The Corporation will set land

management policies based on new statutes consistent
with general*trust principles, and may contract with DNR or
other entities for land management services.

Use of Generated Funds
Land income will be deposited in a special account within

the general fund, and appropriated annually by the
legislature first for Jland management expenses and the
state's mental health program. Corpus proceeds (from sales)
will be placed in a protected trust fund.

Fund Management
The trust fund will be administered by the Mental Health

Trust Corporation, with management by the Permanent Fund
Corporation, Department of Revenue, or other entity of the
Mental Health Trust Corporation's choosing.

* The Supreme Court decision did not address designations
made before 1978 which may require compensation to the

trust.
- 15 -



ALTERNATIVE C
NO ACTION

Outlines the likely and possible results from a failure to resolve
the litigation through negotiation.

Likely Results

- Significant money judgment, possibly in the billions of dollars,
due immediately.

- Freeze on all land transactions and/or direct court supervision
of mental health lands, with potential for a freeze on all state
lands.

- Potential return'to the trust of approximately 372,000 acres of
state parks, refuges, and forests.

- Possible invalidation of state conveyance of approximately 86,000
acres to third parties, particularly municipalities and Native
corporations, a course of action which will place a cloud on the
title to those lands and may result in third parties losing title.
- Escalation of tremendously expensive and complex litigation
involving, among other things, appraisals of up to 0, 0 separate
parcels of land and litigation of the "offset"™ for mental health

expenditures.

Possible Results

- Liability of third parties such as municipalities, Native
corporations, and others for participation in the breach of trust.
- Imposition of a management scheme for mental health land
inconsistent with other state land management policies.

- Replacement of the State as trustee.



FUNDING LEVEL

The Alaska Mental Health Enabling Act, passed by Congr®se in
1956, specified that the income and proceeds from the mental health
trust "first be applied to meet the necessary expenses of the
mental health program of Alaska.” No description of program and no
determination of necessary expenses was provided. Rather, the Act
specified that the "income and proceeds shall be managed and
utilized in such manner as the Legislature of Alaska may provide",
and in a manner "compatible with the conditions and requirements
imposed by other provisions”™ of the Act.

In considering Weiss v. Alaska, the Supreme Court ruled only
on the question of whether or not the state had breached the public
trust by redesignating mental health land as general grant Iland.
It did not address the adequacy of the state's mental health
program nor did it specify that additional revenues must be
committed to program funding. In the committee's view, theissue
of funding for Alaska's mental health program is distinct from the
question considered by the court, and is not an essential part of a
settlement.

However, the committee is concerned that reconstituting the
trust as ordered by the court may not enhance mental health
programs, as neither the federal enabling act nor the Supreme
Court's decision dedicate trust revenues to mental health.
Recognizing that the Weiss lawsuit was filed on behalf of Alaskans
whose mental health needswere not being met and who looked to the
trust as a source of relief, a primary interest of the committee is
to ensure that necessary funding for mental health programs is
provided. This is consistent with the committee's statutory charge
to recommend a level of appropriation adequate to provide
sufficient funding for mental health programs in the future.

Determining the amount of funding "necessary" to provide a
mental health program is dependent on the definition of mental
illness and the scope of the treatment program offered.

DEFINITION OF MENTAL ILLNESS

There is no universally accepted definition of mental health
or mental illness. The legislative history of the Mental Health
Enabling Act is wunclear as to the Congressional intent.
Conflicting definitions are found throughout federal legislation

and reports.

Definitions among the 50 states are inconsistent. For
example, Arizona excludes mental retardation, drug abuse, and
alcoholism from its definition while Connecticut includes them.

Several states define mental illness as "mental disease to such an
extent that a person requires care and treatment for his own
welfare, or the welfare of others, or of the community.” Other

- 17 -



states limit their programs to "individuals who, in the opinion of
a licensed physician, have a psychiatric disorder".

The Diagnostic and Statistical Manual of Mental Disorders
developed by the American Psychiatric Association is the
professional source of standards in diagnosing mental disorders.
It reads, "There is no satisfactory definition that specifies
precise boundaries for the concept 'mental disorder'".
Nevertheless, the manual classifies certain conditions as mental
disorders and excludes others. Several states reference the manual

in their definition of mental illness.

Alaska's statutory definition of mental illness has changed as
the legislature has appropriated funds to develop and expand
services and as treatment philosophies have changed. AS
47.30.915(12) defines mental illness as, "An organic, mental or

emotional impairment that has substantial adverse effects on an
individual's abili'ty to exercise conscious control of the
individual's actions or ability to perceive reality or to
understand; mental retardation, epilepsy, drug addiction, and
alcoholism do not per se constitute mental illness, although
persons suffering from these conditions may also be suffering from

mental illness."”

SCOPE OF PROGRAM

In the absence of a widely accepted, established definition of
mental illness, the statutes and appropriations enacted by the
legislature have played a primary role in shaping the state's
mental health program. As the state's policy making body, the
legislature has established the scope of the state's mental health
program by deciding what programs receive funding, how much funding
is received, and who is responsible for administering the programs.

Prior to passage of the Mental Health Enabling Act in 1956,
the only treatment and custodial care for Alaskans needing mental
health services was provided by Morningside Hospital, a private
institution in Portland, Oregon. With passage of the Act, Congress
transferred the responsibility for Alaska's mental health program
to the Territory of Alaska and provided federal funds, $1 million
annually the first two years followed by declining appropriations
through 1958, to implement service delivery.

Today, Alaska's program for the mentally ill consists
primarily of the Alaska Psychiatric Institute (API) and a system of
community mental health centers. APl was built in Anchorage in
1962. The first community mental health centers were constructed
in Anchorage, Fairbanks, and Juneau soon after passage of the
federal enabling act. The opening of centers in Ketchikan and
Kodiak followed. All are now part of a statewide system of 27
community mental health centers established under the state's 1975
Community Mental Health Services Act.

- 18 -



Program growth has been a direct function of legislative
appropriations. The legislature has been guided by the state's
comprehensive mental health plan and by the ideas and needs of
corrllsumers, client families, advocacy groups, private providers, and
others.

AS 47.30 .520 mandates the development of a comprehensive
mental health plan and requires that the plan provide a five-year
projection of statewide needs, services and resources in the mental
health system. Alaska's last comprehensive plan was developed in
1977. Its goal was a network of mental health units throughout the
state that could provide comprehensive mental health services to
all consumers. The plan featured API prominently and cited
community based mental health services as the most apparent need.

Development of an updated comprehensive mental health plan is
currently underway. Its major finding is that a tremendous need
exists for increased state services for the mentally ill. The plan
indicates that despite increased legislative appropriations over
the years, funding has not kept pace with the need.

The major components of Alaska's service system are stretched
to capacity and many needy persons are not being served. Applying
national mental health data which states that 5% of the general
population suffers from one or more mental disorders, Alaska's
population in need of services would be approximately 25,000.

Currently, about 10,000 persons are being served -- 1200 at APl and
8800 through the community mental health system. Statistics for
the chronically mentally ill are even more discouraging, with only

1394 of the estimated 5500 Alaskans in need receiving services.

Between 1974 and 1985, admissions to the community mental
health system increased 185% above simple population growth. At
the current staffing level, services have reached a practical limit
and waiting lists exist at most centers.

Similarly, during fiscal year 1985 the state's population grew
by 1.9%; admissions to APl grew by 0% APl has accommodated the
increased admissions by decreasing the length-of-stay in the
treatment of patients. A documented consequence of this is a 50%
re-admission rate of former API patients. What this means in terms
of quality and adequacy of care can only be inferred, but the
consequences cannot be favorable.

PROGRAM FUNDING

State appropriations for mental health programs have grown
from slightly less than $1.2 million in 1959 to slightly more than
$23.4 million in 1986. However, when an inflation factor is
applied, actual state spending on mental health has declined over

the last few years.



The draft mental health plan, released in August 1986,
estimates the <cost of developing a comprehensive mental health
system at $106.9 million in annual operating costs, an increase
over FY 87 operating expenditures of approximately $82.1 million.
It also identifies a need for $102.1 million in one-time capital
costs. The plan places highest priority on <care for acutely
disturbed persons. It recommends funding a system of immediate
response through community mental health centers, designated beds
in local hospitals, and specialized care services at the Alaska
Psychiatric Institute.

High priority is also placed on care for the chronically

mentally ill. The plan recommends funding case management
services, emergency Sservices, day treatment, outpatient
psychotherapy, rehabilitation services, and inpatient services.
This component of the state's mental health system recognized as

being most in need of expansion.

A comprehensive cart system for children and adolescents is
also recommended. Prevention programs, early intervention
programs, specialized outpatient services, day treatment programs,
group homes, and specialized foster care programs are proposed for
funding. The plan identifies specialized services for the elderly,
Alaskan natives, and incarcerated persons; general clinical
services; and disaster response services as essential to a
comprehensive mental health system.

To fully implement the plan, the draft estimates additional
state funding as follows. Costs are shown in millions of dollars.

Annual One-Time

Operating Capital
Acute $ 5.3 $16.5
Chronic (basic services only) 41.0 51.3
Children 16.3 11.3
Elderly 4.9 3.6
A'askan natives 3.0 12.1
General clinical 2.1 0
Disaster response 1 0

In addition, the plan identifies an annual operating cost of
$650,000 to ensure the availability of mental health professionals
to provide the increased level of service.

The draft plan emphasizes that the fiscal estimates are only
broad approximations and that actual expenditures would need to be
determined. However, in the committee s view, the draft clearly
demonstrates that Alaska's current level of mental health funding
is insufficient to serve our mentally ill population. It should be
noted that the Alaska Alliance for the Mentally 111 has testified
that the draft falls short of the goals of an adequate program.



The committee's view is supported by testimony received from
the National Conference of State Legislatures (NCSL). Their review
of Alaska's mental health program led to several recommendations,
primarily that our programs be expanded. NCSL cited community
care, children's programs, and treatment of incarcerated persons as
particularly deficient, and recommended that a formal and
continuous planning process be established.

In addition, NCSL compiled 1985 data from a number of western
states, and rated Alaska's mental health program in comparison to
the others. Alaska's expenditures on mental health as a percentage
of our total state budget were the lowest in the study group (.4%);
our per capita expenditures were the highest ($45/state resident);
and the percentage of our mental health budget that came from state
sources rather than from federal or local sources was high compared
to the national average (88% vs. 77%). The Division of Mental
Health has expressed concerned that NCSL's data may not have
accurately reflected all mental health program expenditures.



FUNDING RECOMMENDATIONS

1. Whether or not funds exist in a mental health trust, Alaskans'
mental health needs should be met.

2. The scope of the mental health program should continue to be
determined by the legislature as the state's policy making body.
The comprehensive mental health plan should guide the legislature
in program development and spending decisions.

3. As required by statute, the plan should be continually updated
to meet the changing needs of Alaskans and to reflect changing

treatment philosophies.

4. The state benefits tremendously from public involvement in the
planning process, and an advocacy board should be established to
recommend program needs and funding levels to the legislature, and
to monitor program ‘implementation and expenditures.

5. The existing prioritization of mental health populations should
be followed to ensure that the needs of persons with the most
critical mental health problems are met. 7 AAC 71.135 places
highest priority on the acutely disturbed, followed by the
chronically disturbed, children and adolescents, other persons
requiring direct intervention, and persons requiring nondirect
services. This prioritization is reinforced 1in the draft
comprehensive state plan.

6. Funding increases should be incremental in nature, allowing
response to the state's fiscal situation and the ability of the
program to expand in any one year. For FY 88 the committee

recommends a minimum of $27,392,200.

a) Continued funding of $22,533,200, the Department's

FY 88 base budget for the Division of Mental Health and
Developmental Disabilities for mental health services and
administration, Community Mental Health grants, and
contract services provided by native corporations. In light
of the Weiss lawsuit and che unmet mental health program
needs, existing mental health programs should be protected
from further budget cuts.

b) Reinstatement of the $4,000,000 cut by executive action
in July 1986. These funds should be allocated as follows:
restore $550,000 to API; allocate $272,000 for adult
residential care for the chronically mentally ill to restore
13 beds and add 27 new ones; restore $151,800 to the Division
of Mental Health for staff to plan and deliver mental health
services; restore $223,200 to the Fairbanks community mental
health program; and allocate $2,828,500 to community services
for the chronically mentally ill.



c) Restoration of the $859,000 provided to the Department in

FY 87 as legislative "add ons"™. This includes funds for
designated beds, emergency services for the chronically
mentally ill, and suicide prevention.

NOTE: The committee devoted most of its time in developing funding
recommendations to those programs serving the "mentally ill"

population. The committee did not attempt to define what other
populations should be provided access to Alaska's mental health
program or to determine funding needs for these other populations.

7. Passage of legislation establishing a service system for the
chrcncially mentally ill should be sought. The state's existing
Community Mental Health program requires recipients to bear 25% of
the cost of service, thus encouraging centers to serve those
clients who are able to pay. Since the chronically mentally ill
are generally unemployed, uninsured, and can't afford to pay, their
needs have in large part been neglected. Establishing a separate
service system with 100z funding from the state would ensure that
this population is served. Legislation to establish such a system
will be introduced by the committee, accompanied by a fiscal note
that distrbutes available funds to all 27 Community Mental Health
Centers based on a needs formula. In addition to reprogramming
$2.8 million to chronically mentally ill services as recommmended
in (5)(b) above, a budget increment is needed.

8. Future year funding increases should allow continued progress
toward meeting the goals of the state's comprehensive mental health

plan.
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IN THE SENATE ) BY THE FINANCE COMMITTEE

HOUSE CS FOR CS FOR SENATE CONCURRENT RESOLUTION NO. 36 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
Establishing a joint special committee
on mental health trust land.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the. United States Congress granted 1,000,000 acres of land to
the Territory of Alaska to be administered as a public trust for the neces-
sary expenses and support of mental health in the territory; and

WHEREAS in October 1985, the Alaska Supreme Court determined that the
1978 decision of the Alaska Legislature to redesignate mental health trust
land as general grant land had breached the trust established by the Con-
gress; and

WHEREAS the funding level for the mental health programs in the state
is one of the lowest in the nation oOn a per capita basis; and

WHEREAS the legislature, the administration, and mental health arivo-
cates agree that the state must comply with the intent of the Congress that
mental health programs in the state receive sufficient funding: and

WHEREAS it is not in the public interest tnat continued litigation
over the mental health land trust divert attention from the underlying goal
of increased funding for mental health programs and care in the state; and

WHEREAS present state statutes do not explicitly provide for the
management of mental health trust land for maximum revenue production; and

WHEREAS the return of mental health trust land to trust status pre-
eludes management of mental health trust land for its highest and best use;

BE IT RESOLVED by the Alaska State Legislature that a Joint Special

Committee on Mental Health Trust Land is established under Uniform Rule 21;

and be it

HCS CSSCR 36(Fin)
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FURTHER RESOLVED that the Joint Special Committee on Mental Health
Trust Land is composed of three members of the Senate appointed by the
president of the Senate, three members of the House of Representatives
appointed by the speaker of the House of Representatives, and two public
members interested in the mental health trust land issue; the public mem-
bers shall be selected by the other members of the Joint Special Committee
on Mental Health Trust Land; and be it

FURTHER RESOLVED -that one member appointed from the House of Represen-
tatives be from the membership of the House Finance Committee and one
member appointed from the Senate be from the membership of the Senate
Finance Committee; and be it

FURTHER RESOLVED that the Joint Special Committee on Mental Health
Trust Land develop, after public hearings, a proposal to resolve the mental
health trust litigation and recommend a level of appropriations adequate to
provide sufficient funding for mental health programs in the future; and be
it

FURTHER RESOLVED that the committee is authorized to meet during and
between sessions of the legislature and is to report its recommendations
and findings on the first day of the First Session of the Fifteenth State
Legislature; and be it

FURTHER RESOLVED that the committee terminates on the 10th day of the

First Session of the Fifteenth State Legislature.

HCS CSSCR 36(Fin)
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TITLE I- AUTHORITY OF THE TERRITORY OF ALASKA
IN THE FIELD OF MENTAL HEALTH

rerai OP THE TXRRITOaiAL COVESIfHO T

Sec. 101. For the purpose of vesting in the Territory of Alaska
authority comparable in scops to that of the States and other Terri-
tories of the United States in ths field of mental health, the Terri-
torial legislature iu hereby authorized to enact such laws on the sub-
ject.of mental health, as it may deem appropriate, and such legislation
may supersede any of the Acts cited in section 301.

i rrrs'enoKs or cocrrs

Sec. 102" In carrying out section 101, the Territorial legislature is
authorized to confer upon United States commissioners, as ex officio
umbate judges, and upon the United States District Court for the
Territory of Alaska, such jurisdiction, functions, and duties u it may
deem appropriate for such purpose.

urrEcnvE date

Sec. 103. This title shall become effective on the date of enactment
of this Act.

TITLE Il1- GRANTS

Special Grants to Alaska roa M ental Health

Sec. 201. Title 111 of the Public Health Service Act. as amended,
is hereby amended by adding thereto a new part aj follows:

"PartH —Grantsto A laska tor Mental Health

“grants roa alasxa mental health program

“sec. 371. (a) There are hereby authorized to be appropriated the
following sums to be available to the Surgeon General of the Public
Health berrica for the purpose of making grants to the Territory of
Alaska to assist it to carry out plans, submitted by the Governor of
the Territory or his drsifmee and approved by the Surgeon General,
for an integrated mental health program for the Territory, including
outpatient and inpatient care and treatment: For each of the fiscal
years ending June 30, 1958, and June 30, 1039, the sum of 81,000,000:
for each of the fiscal vears ending June 30, 1950, and June 30, 19Gl,

11 Rat. 1*1.
42USC 231 na<a.

Ap*reflation a.

the sum of $300,000; for each of the fiscal years ending June 30, 1962"fc
and June 30, 1963, the sum of S600.000; lor each of the fiscal yeari®”

ending June 30,1964, and June 30, 1965, the sum of $400,000; and for
each of the years ending June 30, 19C6, and June 30, 1067, the sum .
of $200,000.



710

ciiiMuti

PUBLIC LAW 8SO-JULY 28, 1958 [70 3tat

~(b) Tlie Surgeon General shall, prior to the beginning of each
calendar-guarter or such shorter period os the Surgeon” Generdl may
find necessary, estimate the cost of carrying out the approved plan,
on the basis of estimates furnished by the Territory, including esti-
mates of the amount of contractual obligations for hospitalization,
and on the basis of such further investigations os he may find neees-
j-iry.  From the amounts appropriated for any fiscal year, the Sur-
geon General shall pay to the Territory the amount requested by it
but not to exceed the amount so estimated by the Surgeon General
for each such period, reduced or increased, as the case may be, by any
sum (not previously adjusted under this section) by which lie finds
that the amount paid for any prior period was greater or less than the
amount which should have been paid. The amount of any balance
of payments made to the Territory under this section and remaining
unobligated on July 1, I'Jli7, shall be repaid to the Treasury nf the
I'nited States.

“(c) -Whenever the Surgeon General finds, after affording oppor-

tunity for hearing, that the Territory has failed to comply substan-
tially with any provisions of the approved plan, he shall notify the
Governor that no further payments will be made under this section
(or that further payments will not be made for parts of the plan
affected by such failure) until he is satisfied that there will no longer
be unv such failure. _
* "(d) For the purpose of facilitating the administration of the Ter-
ritory's mental health program, the Surgeon General is authorized to
enter into arrangements with the Territorial government to provide
for the care and treatment, in hospijals operated by the Service, of
patients requiring hospitalization. Such arrangements shnll e sub-
ject to the availability of suitable facilities therefor and shall provide
for charges to the Territorial government in amounts determined by
the Surgeon General which shall be sufficient to cover the full cost
of such care and treatment. [|'pon payment by the Territory the
amount of such charges shall be creditgd to the appropriation from
which such costs were incurred: Provi ed, That, during the period
of grants under this section, payment may be effected by deductions
from the amount of such grants otherwise payable to the Territory,
with such deductions to be credited to the appropriation from which
such costs were incurred.

“PAVFENTS roe CONSTXCCTIOX or ItOSIiTAL KACILITIE3

"Sr.c. fa) Thera is hereby authorized to lie appropriated an
amount not exceeding the total sum of $fi,500,000, to lemain available
until expended, to enable the Surgeon General tc make payments to
the Territory of Alaska oj the total contribution of the Federal Gov-
ernment to be used in defraying the cost of construction of hospitel
and other facilities in Alaska needed for the carrying out of a com-
prehensive mental health program.

“(b) Such facilitirt shall oil ccheduled for construction in accord*
ance with a comprehensive constriction program, developed bv the
Territory in consultation with the Public Health Service and ap-
proved by the Surgeon General. Projects shall b* constructed in
accordance with such approved program and in accordance with plana
and 3|Kciricntioiw for the project approved by the Surgeon General.

"(c) I'pon certification by th® Territory, bored upon irupcriion
by it, that work has betn performed upon a projet, or purchxia
have been made in accordance with approved plana and ipeeifica-
lions. nnd that payment of an installment is due, the Surgeon Gen-
eral shall certify such installment for payment: Provided, \ovtvir,

28
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70 3TAT.] PUBLIC LAW S30-JULY 28, 1956 ih

That the Surgepn General nmy cause the project to be inspected at
any time, and It such inspection indicates that the project is not
being constructed in accordance with npproved plans and specifica-
tions, he nmy. after notice and affording opportunity for hearing,
withhold further payment until lie finds that adequate corrective
measures have been taken.

"(cl) The term ‘cost of construction* means the amount found
necessary by the Surgeon General for the (eeinstruction of a project
and includes the construction and initial equipment of buildings
(including medical transportation facilities).architects* and engineer-
ing fees, the cost of land acquired specifically for the purpose of the
project, and on-site improvements.

" (e) If. within twenty years from the date of completion of rnn- ,.?W JG«diyf
struction. any Im-pital nr other medical facility constructed with the
aid of grants under th's section shall cense to be a publicly owned
facility operated for .ne care or treatment of patients under the
Territory™ mental health program, tlie |‘nited States shall b* entitled
to recover from the Territory the then value of the hospital or other
medical facility, reduced, however, proportionately to the extent to
which the Territory may have contributed to flie cost of construction

thereof.**
L.ANO ORANT

Sir. J 2.'ia) The Territory of Alaska is hereby granted and shall
be entitled to -elect, within ten years from the vircctive dare of this
Act. not to exceed one million acres from the public land* of the
I'nited State* in Alaska which are vacant, unappropriated, and nil-
reserved at the time of their selection: / Vo #. That nothing herein
contained shall atlcrt any valid existing rights. All lands duly
-elected hy the Territory of Alaska pursuant to rhis section shall he
patented to the Territory by the Secretary of the Interior.

ib) The lands authorized to be selected hy the Territory of Alaska
hy subsection (a) of this section shall be selected in such manner as the
laws of the Territory may provide, and in conformity with such regu-
lations as the Secretary of the Interior may prescribe. The authority
to make selections shall never be alienated or bargained away, in whole
or in part, by the Territory. All selections shall be made in reasonably
compact tracts, taking into account the situation and potential uses
of the lands involved. I'pon the revocation of any order of with-
drawal in Alaska, the order of revocation shall provide for a period
of not less than ninety davs before the date on which it otherwi-e
becomes effective during which period the Territory of Alaska shall
have a preferred right of selection, subject to the requirements of this
Act. except as against prior existing valid rights or as against equitable
claims subject to allowance and confirmation. Such preferred right
of selection shall have precedence over the preferred right of applica-
tion created bv section 4 of the Act of Srptemiier 2*. I*14 Vs .Star.
748 83 [\ S. (*.. sec. 292), tix now or hereafter amended, but not over
othpr preference rights now conferred br law. As used in this sub-,
section. Ihe words “equitable claims subject to allowance and con-
firmation" include, without limitation, claims of holders of permits
issued hy the Department of Agriculture on lands eliminated from
national’ forests, whose permits have been terminated only because of
such elimination and who own valuable improvements mi such lands.

(c) All gmnts mmle or confirmed under this icctiun shall include "4 4»e«i»i.
mineral deposits: /*mriilnf. hotrtrtr. That mineral dejwwits in lands
which on January 1. werr subject to public land ortler numbered
I of January gJ. 11141, dull not I* included in said grants, hut shall

cuntiime lo be reserved to the I'nited States.
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(d) Following tha selection of lands by the Territory pursuant to
subsection (b), but prior to the issuance of final patent, the Territory
shall be authorised to lease and to make conditional tales of sucn
selected lands.

(e) AIll lands printed to the Territory of Alaska under this section,
together with the income therefrom and the proceed* from any disposi-
tions thereof, shall be administered by the Territory of Alaska as a
public trust and such proceeds and income shall first be applied to
meet the necessary expenses of the mental health program of Alaska.
Such lands, income, and proceeds shall be managed and utilized in
such manner as tha Legislature of Alaska mny provide Such lands,
together with any property acquired in exchange therefor or acquired
out of the income or proceeds therefrom, may be cold, leased, mort-
gaged, exchanged, or otherwise disposed of in such manner as the
Legislature of Alaska may provide, m order to obtain funds or other
property to be invested, expended, or used by the Territory of Alaska.
The authority of the Legislature of Alaska under this subsection shall
be exercised in a manner compatible with the condition* and require-
ments imposed by other provisions of this Act.

rrrEcnvE date

Sec. 203 This title shall become effective on the date of enactment
of this Act.

TITLE 1II—TRANSITIONAL AND GENERAL
PROVISIONS

AMENDMENTS AND XZI'r.U.'t

Sec. 301. (a) Such of the following Acts or parts thereof as the
Governor by proclamation shall declare to be superseded by a law or
laws hereafter enacted by the Territorial legislature are repealed ns
of the effective data (specified in such proclamation) of such super-
seding law or laws, or as of the two hundred and tenth day after
the date of enactment of this Act, whichever is later:

(1) Section 8 of the Act of Januarv 27, 1903 (33 Stat. 616, 619;
48 U. S. C. 47);

(2) The first sentence of section 7 of the Act of February n, 1009
(33 Stat. 600, 601). as amended by section 2 of the Act of October
14, 1042 (38 Stat. 782:48 U. S. C. 45);

(3) The Act of June 23.1910 (38 Stat 852: see48 U. S. C. 46b);

(4) The Act of April 24.192G (44 Stat.322). ns nmended bv sections
4 and 3 of the Act of October 14, 1942 (30 Stat. 7S2, 783; 48 I;. S. (J.
30, 30a); and

(3) Section* 1, 3 G 7, 8 and 9of tin Act of October 14. 1042 (50
Stat. 782, 783-783: 46 17. S. C. 46¢. 47a, 47b, 47c, 48, 48a).

(b) (1) The Acts and parts of Acts listed in subsection (a), except
the Act of June 23. 1910. are. pending their repeal as provided in sub-
section (a), amended (A) by striking out the words "Secretary”,
"United States”, "Congress”, and "Department of the Interior” wher-
ever thea* words appear, and inserting in lieu thereof the words “ Gov-
ernor of Alaika or his daigncs”, “Territory of Alada", "thi Legis-
lature of Alaska”, and "Territory of Alaska”, respectively; (B) by
inserting immediately before tha word "Treasury", wherever it ap-
pears, tlie word "Territorial”; (C) by ctriking out tha word "Fed-
eral”: and (D) by amending section 1 (a) of tha Act of October 14,
1942. to read as follows: " ‘Governor' means the Gurcrror of Alaska
nr his designer;” : Pmcided, That tht words “ United Stata” where
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STATE OF ALASKA,

VERN T.

Apcellant/Cross-ADcellee,

ADoellee/Cross-Acoeliant.

NOTICE: This cpinicn is subject to formal correction before
publication in the Pacific Pecorter. Readers are requested
to bring typographical or ether formal errors to the atten—
tion of the Clerk of the Appellate Courts, 303 K Street, An—
chorage, Alaska 99501, in order that corrections may be made
prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

File Nos. S-653/678

V. OPI1I NI ON

WEISS, et al.,

[No. 2987 - October 4,

—_ N == e

Appeal from the Superior Court of the State of
Alaska, Fourth Judicial District, Fairbanks,
Warren W. Tavlor, Judge.

Appearances: G. Thomas Koester, Assistant
Attorney General, Norman C. Gorsuch, Attorney
General, Juneau, for Appellant/Crcss-Appellee.
Stephen C. Cowper, Fairbanks, for Appellee/
Cross-Appellant. Russ Winner, McGrath &
Associates, Anchorage, for Amicus Curiae

Cook Inlet Region, Inc.

Before: Rabinowitz, Chief Justice, Burke,
Matthews and Compton, Justices. [Moore,
Justice, not participating]

COMPTON, Justice.

The State of Alaska ("state") appeals from a

judgment of the superior court holding that the state

breached its duty as trustee of federal mental health grant

lands

when the legislature redesignated the property as

"general grant land." For the reasons set forth below, we

- 31 -
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afrirm the holding to this extent, but reverse the superior
courtls conclusion that the redesignation legislation was

valid.

l. FACTUAL AMD PROCEDURAL BACKGROUND

In 1956 the United Stares Congress passed the
Alaska Mental Health Enabling Act (AMHEA) which, insofar as
it concerns this case, granted the Territory of Alaska one
million acres of federal land to be held in public trust to
help effectuate the creation and operation of mental health
care facilities in Alaska. Pub. L. Me. 34-520, 70 Stat. 70S
(1956). Section 202(e) of the Act specifically provides:

All lands granted to the Territory of
Alaska under this section, together with
the 1income therefrom and the proceeds
from any dispositions thereof, shall be
administered bv the Territory of Alasxa
as a public trust and suer, prcceecs and
income shall first be applied to meet
the necessary expenses of the mental

health program of Alaska. Such lands,

income and proceeds shall be managed and
utilized in such manner as the Legisla—
ture of Alaska may provide. Such lands,

together with any property acquired 1in
exchange therefor or acquired out of the
income or proceeds therefrom, may be
sold, Jleased, mortgaged, exchanged, or
otherwise disposed of in such manner as
the Legislature of Alaska may provide in
order to obtain funds or other property
to be invested, expended or used by the
Territory of Alaska. The authority of
the Legislature of Alaska under this
subsection snail be exercised in a
manner compatible with the conditions

and requirements imposed by other
provisions of this Act. (emcihasis
added)



The state managed these lands without maintaining
a separate account until 1978. The Alaska State Legislature
made 1its practice law in 1978 when it passed the following
statutory provision:

REDESIGNATION AND DISPOSAL OF MENTAL
HEALTH LAND

(@ Land granted to the state
under the Mental Health Enabling Act of

1956 , 70 Stat. 709, and patented to or

approved for patent to the state on

July 1, 1978 and land designated as

mental health land which was received by

the state 1in exchange for land granted

under that federal land grant is

redesignated as general grant land and

shall be managed and disposed of by the

Department of Natural Resources under

applicable provisions of law.
Ch. 131, &3 (a), SLA (1973) .

Alaska has provided continuous mental health care
since statehood. The record indicates that between 1959 and
1982 the state spent over $222,000,000 on mental health
care. Generally speaking, there has been a constant
increase from 1959 to the present in mental health
expenditures: slightly less than $1,200,000 was expended 1in
1959, and slightly more than $29 ,000 ,000 was expended in
1982. The record does not indicate how much of the trust
land at 1issue has been disposed of, nor the total value of
such disposed land. In the state®s answer to the complaint,
it alleges that ‘"state expenditures for mental health

purposes exceeded revenues from mental health grant lands in

all years for which revenues from these lands were tabulated
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separately.™ The record does indicate that as of 1973,
total revenues from these mental health trust lands amounted
to $19,555,582. The state"s total expenditures to that
point amounted to $66,726,176.

Weiss et al. filed a class action in 19S2 alleging
that the state breached the public trust by 1) failing to
account for revenues realized, 2) using revenues for

purposes other than mental health cars and 2) passing

legislation redesignating the property "generalgrant land.”

Plaintiffs sought declaratory relief invalidating the
redesigr.aticn legislation; injunctive relief compelling the
state to administer the trust according to thelaw; general
relief establishing a trust account"for the receipt of
fur.cs generated from all lands selected by the State cf
Alaska under the aforesaid mental health land grant "

The superior ccurt ruled that invalidation of the
redesignation legislation was not an available remedy, based
on State v. University of Alaska, 624 P.2c 307, 315 (Alaska
1981). However, the court did hold that the state breached
its duties as trustee by removing the federal grant lands
from the trust. As a remedy, the court ordered that

[t]he public trust established by p. L.

84-830] 70 Stat. 709, shall recover from

the defendant State of Alaska an amount

equal to the fair market value of all

lands conveyed from the trust as of the

date of conveyance, plus orejudgment

interest from the date of each convey—

ance. For the purposes of this judg-—

ment, all Jlands remaining 1in the trust
as cf July 19, 1978, shall be considered
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as having been removed from trust status

by the State of Alaska on that date
The court also ordered a set-off for all monies spent by the
state on mental health care.

The state appeals from the jJudgment, except the
holding that the redesignaticn legislation was valid. Weiss
et al. cross-appealed the trial court"s failure to rule the

legislation invalid.

CREATED BY CONGRESS WHEW IT REDESIGNATE!
0—Q——i,7 7\ 71— *7 T —
GRANT LAMP?2"

A, Nature of the Trust.

The state argues, essentially, that the
redesignation 1is of no legal consequence because the state
has always provided public mental health programs 1in the
past and, implicitly, will provide them 1in the future. The
state maintains that providing such programs fulfills its
obligations according to AMHEA, freeing the grant lands for
other public purposes. Textual support for this position
comes from the portion of Section 202(e) which states thaz
"proceeds and 1income shall first be applied to meet the
necessary expenses of the mental healzh program of Alaska."”
It is suggested that this language means Congress inter.dez

that the land grant serve as a revenue base guarantee.

Great emphasis is placed on the legislative histcrv of ANHE.®



which establishes that Ccr.cress did net wish to limit the
use c: grant lands exclusively tc mental health programs.*
Despite these observations, we think it irrefut-
able that Congress intended to create a trust, to be based
on a corpus of .ie million acres cf federal land. It is a
commonp’acs of the law that without trust property there can
be no trust. Restatement (Second) of Trusts h 74 (1959)."
When the state, through the legislature, altered the status
of the property grant the trust was thereby effectively

terminated. The state, as trustee, had no power to do this

1. The debates in the House and Senate are too
lengthy to reproduce in their entirety here, but certain
remarks are representative of the discussions. Senator
Jackson commented that "[t]he income from sales or leases
will be used to support the mental health program in Alaska.
The income will be held in trust for that purpose. Any
money received over and above the need for the mental health
program may be used for other public purposes.” He further
noted that the language change was not of a fundamental
nature, and thus said that, "[t]he purpose of granting
million acres 1is the same as in all other similar grants,
such as the public school land-grant program.” 102 Cong.
Rec. 9761 (June 7, 1956).

We note that the language in the federalgrant was

changed from designating theproceeds of the land grant tc
be used as a public trust for Alaska's mental health
program, to saying that the proceeds "shall first be applied
to meet the necessary expenses of the mental health program”-
only because of worry amongmembers of Congress that the
land may actually have a value far in excess of the
necessary health care expenses. The record in this case
shows that income frcm the land grant was actually less than
state exDenditures for mental health programs.

2. Section 74 provides: "A trust cannot be
created unless there 1is trust property."



and consequently breached its duty to preserve the corpus.”
The fact that the state has provided mental health care 1in
the past and will most likely do so in the furure 1is no
justification for termination of the trust. Whether a
beneficiary can rely on the bona fides of a trustee to
continue voluntarily to uphold the terms of a defunct trust
is quite beside the point. We decline the opportunity to
encourage the state, or any trustee for that matter, tc
determine unilaterally when to terminate a trust without
specific authority to do so.

B. Remedy.

Having concluded that the stats breached the
trust, we find it necessary on the facts of this case to
invalidate the redesigr.aticn statute, Ch. 131, 5 2fa) , SLA
(1973). State v. University of Alaska, 624 P.2d SC7, 215
(Alaska 1981) dees not compel a different result. In that

case, the federal government had granted 100,000 acres to

the state "for the exclusive wuse and benefit” cf the
3. Our reliance upon basic trust law principles
finds ample support in the precedents of this court and the
United States Supreme Court. See Lassen v. Ariuor.a, 235
Uu.S. 458, 17 L.Ed.2d 515 (1967); State v. University of-
Alaska, 624 P.2d 807 (Alaska 1981). Both Lassen and
University of Alaska 1involved federal grants to be used by
states for scr.coi purposes. Those cases stand for the

proposition "that the same private trust law principles are
to apply to federal 1land granted to the states for school
purposes.” University of Alaska, 624 P.2d at 813. There 1is
no reason to creat tecerax lands granted for mental health

purposes differently.



University. ld. at 811. Years after the grant, the state
included 5,040 acres of thetrust land in a state cark.
Thisaction was not in itself a breach of the trustso long
as the University was paid fair market value for the land.
We inferred that the legislature intended to pay the
University for this disposition, stating:

It is also logical to assume that the

legislature intended to compensate the

University for theloss of its land.

This view gives the statute creating
[the .park] a reading that is in accord

with  the well recognised car.cn cf
statutory construction that, when
possible, legislation should be
construed in a way thatupholds its
validity.

524 P.2d at 316.

Unlike the situation in University of Alaska, the
present case does not involve a disposition cf a portion of
trust lands for a specific use. Instead, the entire corpus
of the trust is intermingled with the general grant lands of
the state. No particular use of the trust lands is
specified and it may be years before much of the Iland is
used. While it was reasonable to infer a legislative intent
to pay for 5,040 acres for which there was a present park
land use 1in University of Alaska, it is not reasonable to
infer that the legislature meant to pay for a quantity of
trust land approaching one million acres for which in large
part there 1is no present wuse. Thus, the payment remedy
imposed in University of Alaska is not appropriate here.

Eecause tne state in pacing the redesignaticn act went



