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TO:  Interested Parties +% «

FROM:  Leonard 0. GoodsttinT Executive Officer

RE:  Coaaittee on Legal Issues: White Paper on DOTT TO PROTECT

The attached mﬁterlals address a new cause of a&tlon alnst aental health
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. DUTX TO "ROTKCT: LIGISLATIVS XL1ST

Federal and state courts  serves che countrty haye be un holﬂrn%
g? hologists, sychratrrsts fr’(do ntalh alg liahle for tde rolentaots|

their atren awsurts ﬁese use to e rare and sel omsuccessfu
because Amerrcan larr nas éra itlonally imposed no aff rccatrve Uth/ grgt
?t ers. wever more and more court ar now adog rnﬂ a drt}ere ts ﬁn ar
or psychotherapists whose patients kill or seriously Rurt other people

Ths new Rut g ?tect ésometrmes called dutz to warn") wa? first
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eore reeasrng atrg é made 0 ert threats of olence In
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r
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whan they are aydmrtteop Pta‘ )or come und he C re o? §rrvatep

to ho(ﬁ)
tgractrtr ners. In smeHurrs ctions this r(he Ii not broken %trme or by
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Ere dicted gn_an rn VI asls. owever rs X wel

C
atistic ? fact that those moat likely to be violent In tﬁt IIShre are those
oot vol i 4 S
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B\/ e obt ehra rfts WIID otal immanity In srtuatron r but such a bill
y to h) ss any state sature course, Whatever
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Q F to civil cherr E tients. In any event, this seems an
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oﬁrne? o educate atata Iegrslators about the proper role of mental
th pro essronas In our soclety.



DOTY-TO PROTECT: THE HWtD FOR LEGISLATIVE REDRESS

During the lac* 1960 and '70'*, civil commitment lav* aero** th* country
underwent major reform. Du* proca** va* built Into commitment hearing* to
protect eh* civil right* of paraon* threatanad vlith Involuntary
hospitalization, and the burden of proof In such bearings va* redefined as che
atata' responsibility. In addition, the criteria for evidence that would
satisfy this burden were sharpened and confined. In general, Che state's
parens petrla* power — Its power to decide what Is best for an Individual end
to Impose that decision even against the Individual's will — was rejected as
the basis for Involuntary confinement. In Its place, detention was justified
by the state's police power — Its power to protect the general public. Proof
or prediction of dengerousness to self or others becane a prerequisite for
civil commitment in nost states.

Two unintended results of these refora* have recently become apparent.
First, aental patients as a whole have become Increasingly aora violent.
Research in che 1920's, *30's and '40'* shoved that parsons discharged froa
state aental hospitals were arrested far less often chan wars aenbers of the
general population. However, during the 1960's, studies begsn to find that
arrest rates eaoag ex-aantal patients were exceeding those for the general
population. Closer Inspection of the data reveals that patients vith prior
criminal histories are largely raaponsible for these post-hospitalization
arrests. Persons with no arrests before hospitalisation continue to be more
"peaceful" after discharge than the general population, but Che proportion of
inpatients with histories of violent behavior has increased dramatically. In



general, reform in civil commitment has made chs >antal patient population
more cloeel7 resemble a prlaon population. In particular, refora has created
the "revolving door" patient who la readmitted repeatedly for short periods of
time, often as a diversion froa and an alternative to the criminal law

systsa.

Asecond consequence of legal reforms that require psychotherapists to
becoae predictors of dangerouaness la that courts are beginning to hold
psychologists, psychiatrists and mental hospitals responsible (i.e., civilly
liable) for tha violent acts coaaltted by thair patients. The aost publicized
of these cases was che 1976 California Supreae Court's decision in Tsrssoff v
kegents of the paivarsity of California.

la Tarasoff. a patient made overt threats of violence against his
girlfriend while he was in treatment at a university counseling canter. The
psychotherapist contacted tha university's caapus police, who picked up and
briefly detained, but then released che patient. Tha therapist also initiated
an involuntary cr— Itaent proceeding, but did not pursue IC to completion.
(Requirements for civil coaaitaent in California are extraaaly stringent.)
Tha therapist in this case did not attempt to warn the girlfriend, and the
patient killed her two aonthi after treatment ended.

In holding that the victia'a parents could sue che therapist for damages,
tha California Supreme Court created a new cause of action that has since
oecoas the tip of a civil liability Iceberg. The court said that:

st oot s'éioH%?Sst'é’né%?ésdféﬁéz”n'ﬁﬁ "ot

ﬁ%ve determined, chat a gatlent gO es a SGI’YO[?QOHHH er

of violence to others, h ercise reasonahle
care to protect cp Foreseeab[e V|ct|n¥ % tﬁ(at danger.



Tha California atata courts extended thia duty in subsequent caaer to
include paraona In "cloaa relationships" to potantial victims, and who night
alao ba in danger. A federal court in California alao uphald tha liability of
a psychotherapist for tha murder of a person who had baan warned by three
other sources of tha danger posed by her lover, an outpatient who refused
voluntary confinement.

here alarming ere decisions by courts in other states that extend the
psychotherapist's duty to require "reasonable precautions to protect anyone
who eight foreseeably be endangered by" an ax-mantal patient's behavior. In
the state of Washington, a public hospital was held liable when a patient took
angel dust five days after discharge, and Injured a woman in a car accident.
In Nebraska, a V.A. hospital was held liable when e patient fired a shotgun
into a crowded dining room 40 days after his discharge against aadlcal advice.

The courts, the police and other components of lav enforcement are ioauno
from civil liability for the harm that flows from actions performed within
their scope of authority. In many states mental health professionals are also
immune from liability for good faith nlatakes made in the commitment process.
However, for many innocent victias of violent crimes coaaittcd by patients and
ex-patients, mental health professionals hava become the "deep pocket" for
financial recovery. One very recent but vary real effect of these court
decisions is that tha number of lawsuits filed against psychotherapists and
institutional providers of aental health care has increased dramatically.

These new duties imposed on psychotherapists — to predict dangerouaness
in the patients they treat, and then to protect whomever might be harmed by
those patients —* are inconsistent with many of the demands of tha
psychotherapeutic relationship and the skills and training of
psychotherapists. No diagnosis or treatment for "dangerousness" exists in



psychology or psychiatry, sad nothing la tha sducselon sad training of
psychotherapists equips them to predict future violence.

Tha duty to predict dangerouaness also contradicts the findings from a
considerable body of research (sea attached annotated hibliography).
Hegardlesa of how deslraable predictions of future dangerousnesa are, studies
have consistently shown that they slaply cannot be aade with accuracy on an
Individual basis. Short-tera predictions are aore exact than long-term, as
are assessments hased on observations In the patient's natural environment,
compared to those performed in Institutional settings. However, In general,
whenever predictions of futi :e violence are ventured by mental health
professionals, they are wrong twice as often as they are right.

Statistical or actuarial approaches to such predictions, based solely on
police records, have been shown consistently to be as good or hitter than any
clinical model. In fact, the beet single predictor of violence in the future
Is slaply a history of past violence. This Is partly because a very small
percentage of the total population is responsible for a vastly
disproportionate amount of violent crime. (One study showed that persons with
four prior arrests have an 30 percent probability of being arrested a fifth
time.)

Because criminal records are tha best pradictors of dangerousness, the
courts, the police and other components of our law enforcement syster could
determine who Is most likely to commit violent acts on an actuarial basis.
However, under our constitution, statistical probability is not sufficient to
Justify preventive detention in the criminal system, or in civil commitment.
This Is one reason psychotherapists are used as expert witnesses in criminal



trials and civil commitments. Psychotherapists nay not ba abla to provide
any greater predictive accuracy chan the average actuarial, but they alleviate
sose of the constitutional problems by providing an aura of paychoaedical
certainty.

Early raasaarch on che effects of Taraaoff suggested that tha decision had
not destroyed tha privacy necessary for effactlva psychotherapy. However,
many individual practitioners now report a new reluctance to treat dangerous
persons, and aeveral studies have documented increased uses of isolation,
physical restraint and Involuntary coaBitaents. The only research to date on
the effects of warning potential victims has found no difference in the
incidence of subsequent attacks, but a correlation with less reported
improvement in therapy. It does not appear that psychotherapistsl new duty to
*protect has made society safer.

Decisions vary across jurisdictions, but several state and federal courts
have found liability by balancing the duty Co protect against tha patient's
right of confidentiality, and concluding chat tho former outweighs toe
latter. Courts have also rejected the defense that an ex-patient's violent
crlae constitutes an 'intervening act" that breaks tha chain of liability. In
some cases, judges have slaply refuted to recognize the implications of
psychotherapists' inability to accurately predict future dangerouaness. Even
after conceding the evidence showed 'that psychiatrists and psychologists are
accurate in no more than one out of three predictions of violent behavior",
tha U.S. Supreae Court maintained chat they were "unconvinced...at least as of
new, that the adversary process cannot be trusted to sort out the reliable
from the unreliable evidence and opinion about future dangerouaness" (Barefoot
v. bscello. 1983).



Tha oav duty Co protact, lika nose tort lav, i« Judicially-created, or
coaaon law. In Jurisdiction* whara judge* hava imposed this duty, tha
dacisions are pracadant, and therefore are binding on subsequent siailar
cases. However, where statutory law contradicts coaaion law, statutory law
overrides.

For these reasons, psychotherapists in several states era working to enact
laws that will limit tha liability for violent acts coanitted by taantal
patients. Ihis effort reprasents the opportunity for professionals in
psychology, psychiatry and soelal work to work together in educating their
state legislatures about what aental health care can and cannot do. He urge
you to join in thane efforts.
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HOUSE 8ILL NO. 1201.

8Y REPRESENTATIVES Groff, Reeser, Bledsoe, Dambman, Fish,
Johnson, Markert, Scherer, and Shoemaker;
also SENATORS Beatty, R. Powers, Baca, and Glass.

CONCERNING THE LIABILITY OF PERSONS PROVIDING MENTAL HEALTH
SERVICES FOR THE VIOLENT ACTS OF PATIENTS.

Be |t enacted by the General Assembly of the State of Colorado:

SECTION 1. Part 1 of article 21 of title 73-, Colorado
Revised Statutes, as amended, is amended BY THE ADDITION OF A

NEW SECTION to read:

13-21-117. Civil liability - mental health care
providers - no duty! No physician, social worker, psychiatric
nurse, psychologist, or other mental health professional and
no mental health hospital, community mental health center or
clinic, institution, or their staff shall be [liable for
damages in any civil action for failure to warn or protect any
person against a mental health patient®s violent behavior, nor
shall any such person be held civilly liable for failure to
predict such violent behavior, except where the patient has
communicated to the mental health <care provider a serious
threat of imminent physical violence against a specific person

or persons. When there 1is a duty to warn and protect under
the circumstances specified above, the duty shall be
discharged y the mental health care provider making

reasonable and timely efforts to notify any person or persons
specifically threatened, as well as notifying an appropriate
law enforcement agency or by taking other appropriate action
including, but not limited to, hospitalizing the patient. No
physician, social worker, psychiatric nurse, psychologist, or
other mer.tal health eprofessional and no mental health
hospital, community mental health center or clinic,
institution, or their staff shall be liable for damages in any

Capital letters indicate new material added to existing statutes;
dashes through words indicate deletions from existing statutes and
such material not part of act.



civil action for warning any person against or predicting a
mental health patient"s violent behavior, nor shall any such
person be subject to professional discipline for such warning
or prediction. For the purposes of this section, "psychiatric
nurse" means a registered professional nurse as defined in
section 12-38-103 (11), C.R.S., who by virtue of postgraduate
education and additional nursing preparation has gained
knowledge, judgment, and skill in psychiatric or mental health
nursing. The provisions of this section shall not apply to
the negligent release of a mental health patient from any
mental hospital or ward or to the negligent failure to
initiate involuntary seventy-two hour treatment and evaluation
after a personal patient evaluation determining that the
person appears to be nftntally- ill and, as a result of such
mental illness, appears to be an imminent danger to others.

SECTION 2. Safety clause. The general assembly hereby
finds, determines, and declares that this act is necessary for
the immediate preservation of the public peace, health, and

safety.

SPEAKER OF THE HOUSE PRESIDENT OF
OF REPRESENTATIVES THE SENATE

JofArm P/

Marjorie L. Nielson

CHIEF CLERK OF THE HOI/SE SECRETARY OF
OF REPRESENTATIVES THE SENATE

1{:6 =

APPROVED M I<iit

P/*fV: 2-HOUSE BILL NO. 1201



CHAPTER 380

Bigned into Law

Effective’.

ﬂATE%ENMESOTA nop, B S', I%B

8/1/86 SEVENTY-POLRTH LEGISLATURE oe.Te NO. £3 33

Introduce
Read Fu|rst TYme FeB

ott
g26 1986, and Referred to the Committee

on Judiciary.

Committee Recommendatmn To Pass as Amended.

%ggl(tjmlttee Report dopted Mar. 4,
Pursuant to Rule 0 “Uade "a E) c
Spemal Ordor. Amended Uar ,

Passe bY the
Transmit

© 0 oUW —

L ol e o Y o SHEU G
© O N oo Ol W N e O

20 .

1
Second Time U
al rder Uar. 13, 1986.
ol
ar, 1% 1986.

blrd T|m§ aa Amended Uar
1986.

[
1
enate as Amenged U
ed to the House Uar. 13,

Abill for an act
,relating to lighility; Halting the civil liability of
‘practitioners for tha viglant acts of patlants;
providing Immunity from liability for disclosure;
amendmg Kinnasota Statutes 1985 Sugglement section

626,556, subdivision Rro osmg ing for new lav
In Mlnnesota Statutes ‘chapter 1

BE IT ENACTED BY THE LEGISLATURE Or THE STATE 0f MINNESOTAt

Section 1. [148.975] [DUTY TO NARN; LIMITATION ON
LIABILITY; VIOLENT BEHAVIOR OF PATIENT. ]

Subdivision 1. [DEFINITIONS.] (a) The definitions In thla
subdivision apply to sections 1 and 2.

(b) "Other person* means an immediate family member or
someone who personally knows the patient and has reason to
believe the patl .2 is capable of and vIIl carry out the
serious, specific threat of harm to a specific, clearly
Identified victim.

(¢) "Practitioner" oeans a psychologist, school
pgychologlst. nurse, cheeilcsl dependency counselor, or social

2frsHorher who Is licensed by the state or who performs

22
23

psychotherapy within a program or facility licensed by the state
or established pursuant to rules adopted under section 245.69,

subdivision 2.
(d) "Psychotherapy" means the professional treatment,

assessment, or counseling of a ir tal or emotional illness,
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1  symptom, or condition.
2 («) "Reaaonable efforte* weans coeamnleafing the serloue.
3* specific threat to tha potential victim and If unable to make
+"““contact with tha potential victim, communicating the serious.

5 specific threat to tha law enforcement agency closest to the

6 potential viotin or tha patient.

7 Subd. 2. [LIABILITY STANDARD.I No monetary liability and
8 noemu of action may arise against a practitioner for failure
9 to predict, warn of, or taka reasonable precautions to provide
10 protection from, a patient's violant bahavlor, unless tha

11 patient or other person has communlcatm*' to- the practitioner a
12 specific, serious threat of physical violence against a

13 specific, clearly lIdentified or Identifiable potentlal-arlctlw. *
14 Subd. 3. (DUTY TO WARN.] Tha duty to predict, warn of, or
15 taka reaaonable precaution* to provide protection from, violant
IS behavior arises only undar tha lInltad clreuaatancaa apaclflad
17 In subdivision 2. Tha duty la discharged hy- tha ptaotltloast- If .
18 reasonabla efforts ara iaada to coawunieata tha. threat to tha

19 potential victim,

20 Subd. 4. [DISCLOSURE OF CONFIDENCES.) Ho eonatary

21 liability and no causa of action, or disciplinary action by the
22 state board of psychology or board of nursing may arlaa against
23 a practitioner for disclosing confidences to third parties In a
24 good faith effort to discharge a duty arising under this section.
25 Subd. 5. (CONTINUITY Or CARE.) Nothing In subdivision 3

26 shall be construed to authorise a practitioner to terminate

27 treatment of a patient as a direct result of a patient's violant
28 behavior or threat of physical violence unless the patient i

29 referred to another practitioner or appropriate health care

30 facility.

31 Subd. 6. [EXCEPTION.) This section does not apply to a

32 threat to commit suicide or other threats by a patient to harm
33 the patient, or to a threat by a patient who Is adjudicated

34 mentally 111 and dangerous under chapter 253B.

35 Sec. 2. (148.976) (OPTIONAL DISCLOSURE; MMITATION ON

36 LIABILITY.)
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Subdivision 1. (OPTIONAL DISCLOSURE.] Nothing In section L
shall be construed to prohibit a practitioner from disclosing
confidences to third parties In a good-falth effort to warn
against or taka precautions against a patient's violent hehavior
for which a duty to warn dots not aclsa undar section L.

Subd. 2. (LIMITATION ON LIABILITY.) No monetary liability
and no causa of action, or disciplinary action by tht stata
board of psychology or board of nursing may arls» against a
practitioner for dlsclosura of confldaneas to third partlas. for
tallura to dlscloat confldaneas to third partial, or for
erroneous dlsclosura of confldaneas to third parties In a
go-nd-falth affort to warn against or taka irscautions against a
patltnt'a violant bahavlor for which a duty to warn doss not
arlsa undar section 1.

Sac. 3. Minnaaota Statutea 1985 Supplement/ osctlo.:
626.556/ subdivision 4# s amended to raadi

Subd. 4. (IMMUNITY FROM LIABILITY.] (a) Tha- following
parsons ara Imuna froa any civil or criminal ILabllityt-fchat
otharviaa night rasult froa thalr actions/ if theyare acting in
good faiths \

(1) any parson making a voluntary or mandatad raport under
subdivision 3 or Assisting in an assessment undar this
section; and \

(2) any social worker or suparvisor employed by a local
welfare agency complvintKwlth subdivision 10d; and

(3) any public or private school/ facility as defined in
subdivision 2/ or tha employe* of any public or private school
or facility who permits access ay a local welfare agency or
local law enforcement agency and assists in an Investigation or
assessment pursuant to subdivision 10.

(b) A person who is a supervisor or social worker employed
by a local welfare agency complying withysubdivisions In and 11
or any related rule or provision of law is immune from any civil
or criminal liability that might otherwise result from the
person's actions/ if the person is acting in good faith end
exercising due care.

«
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(c) This subdi ivide immunity to any
person tor failure report or for committing
neglect, physical abu%e, or sexufci“abuse of a child.

Sec. 4. (EFFECTIVE DATE)

Section 3 is effective the day following final enactment.
Sections 1 and 2 are effective August 1, 1986, and apply to
causes of action arising on or after that date.



AMENDED INSENATE AUGUST 19, 1985

CALIFORNIA LEGISLATURE- 1165-856 REGULAR SESSION

ASSEMBLY BILL No. 1133

Introduced by Assembly Members McAlister and Filante

February 28,1985

An act to add Section 43.92 to the Civil Code, relating to
personal rights.

LEGISLATIVE COUNSEL"S DIGEST

AB 1133, asamended, McAlister. Damages against certain
professionals.

Existing law provides that certain professionals are immune
from monetary liability or a cause of action for damages
suffered by a person as a result of specified actions performed
in the course of the professional 3 duties. However, case law
has held that a psychiatrist may be liable for negligently
failing to protect a person when a patient presents a serious
danger to that person.

This bill would provide for immunity from liability for a
psychotherapist who fails to warn of and protect from, or
predict and warn of and protect from a patient 3 threatened
violent behavior, except where the patient has
communicated to the psychotherapist an aetual a serious
threat of violence against d reasonably identifiable victim.
This bill would further provide that ifa duty to warn and
protect does exist, it would be discharged by the
psychotherapist making reasonable efforts to communicate
the threat to the victimand toa law enforcement agency.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

EFFECTIVE: January 1, 1986
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The people of the State of California do enact as follows:

SECTION 1. Section 43.S2 isadded to the Civil Code,
to read:

43.92. (@) There shall be no monetary liabilityon the
part of, and no cause of action shall arise against, any
personwho isapsychotherapist as defined inSection 1010
of the Evidence Code in failing to warn of and protect
from a patient 3 threatened violent behavior or failing to
predict and warn of and protect from a patient3violent
behavior except v. jere the patient has comipunicated to
the psychotherapist an actual a serious threat of physical
violence against a reasonably identifiable victim or
victims.

(b) If there isa duty to warn and protect under the
limited circumstances specified above, the duty shall be
discharged by the psychotherapist making reasonable
efforts tocommunicate the threat to the victimor victims
and to a law enforcement agency.
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CHAPTER 175
- Aporoved: 5/28/86

Effective: 1/1/87
1 HB 307

STATE OF HEW HAMPSHIRE

In tha year of Our Lord ona thousand
nlna hundred and el8hty-six

AM ACT

relative to a duty to protect third persona.

Be it Enacted by the Senate and House of Represen-
tatives in General Court convened:
I'Jj) i 1Hew Subdivision. Amend RSA 329 by Inserting after section 30 the
following new section:
329:31 Civil Liability; Duty to Warn.

I. A physician licensed under this chapter hasa duty tf “tfartt of, or
to take reasonable precautions toprovide protection froa, a client"s
violent behavior when the client has communicated to such physician a
serious threat of physical violepoe against a clearly identified or
reasonably identifiable vietinf or victims, or a serious threat of
substantial damage to real property.

Il. The duty aay be discharged by, and no monetary liability or
cause of action may arise against, a physician licensed under this chapter
if the physician makes reasonable efforts to communicate the threat to the
victim or vietlm, notifies the police department closest to the client"s
or potential victim"s residence, or obtains civil commitment o? the client
to the state mental haalth system.

1. Ho monetary liability and no cause of action may arise
concerning client privacy or confidentiality against a physician licensed
under thir chaptar for information disclosed to third parties in an effort

to dljcharge a duty under paragraph II.
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V. For purposes of this section, 'physician” shall include persons
providing treatment under the supervision of a physician licensed under

this chapter.

|'75: 2 He* Subdivision. Amend RSA 330-A by inserting after section 21 the

following new subdivision:
Duty to Warn of Violant Acts of Clients
320-A:22 Civil Liability; Duty to Varn.

I. A psychologist or person certlfisd under thla chapter tree e duty
to warn of, or to taka reasonable precautions to provide protscfcTSH" from, a"
client’s violent . behavior when the client has communicated to such
psychologist or person certified under this chapter a serious, threat of
physical violence against a clearly identified or reasonably identifiable
victim or victims, or a serious threat of substantial damage to real
property.

Il. Tha duty may be discharged by, end no monetary liability or
cause of action may arise against, a psychologist or person certif%ed under
this chapter if the psychologist or person certified under this chapter
makes reasonable efforts to communicate the threat to the victim or
victims, notiflem the police department closest to the client"s or
potential victim’s rstidencs, or obtains civil coeaitaant of the cliant to
tha state mental health ayataa.

1. Vo monetary liability and no causa of action may arise
concerning cliant privacy or confldentiality agalnat a psychologist or

person certified under this chapter for information disclosed to third

parties in an effort to discharge a duty under paragraph I1.
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V. For purposes of thLs section "psychologist or person certified
under this chapter"™ shaii include persona providing treatment under the
supervision of a psychologist or person certified under this chapter.

/7j ;3 Effective Date. This act shaii take effoct January 1, 1987.
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Supreme Court No. 77726

Ruby Davis, Administratrix,
of thé Estate of Moll‘e.Barnes,
Plaintiff-Appellee,
v

Dr. Yong-Onh Lhim,

Defendant-Appellant.

INTEREST OF AMICI

The American _Psycholo_?_lcal Association SAPA IS a
v_oluntarx nonprofit, ‘scientific, and professional organiza-
tion with more than 60.000 members. It has héen the
magor association of pjjwitUggists in the United States
since 1892, and includesUfle .vifit majority of psychologists
toilsqlcrg) ndt(r))(/:toral degrees from'accredited universitieS in

The Michigan Psychological Association, with over 900
members, is an affiliate of the APA and represents; the
Rﬁ%%ﬂ?bfé% and professional interests of psychologists within

The Michi%an Psychiatric Societg/ is a non-profit _a?soci-
ation of medical doctors who spécialize in the field of
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Psychiatry in Michigan, 1t is alsq a "district branch" of
hé American Psychiatric Association, the largest national
association of psychiatrists.

Amid consider thiB case_ to be of national importance
to psychol%%ls_ts_ and p_s%chlatrlsts,llnd to the public they
serve. A decision to Impose the flua} .dnty to assess a
patlent§ future dan erouEness and'jiqtiilf s egs to protect
Intended victims from thelr patients’ dangerousness Is
flawed i several respects: (1)'The rationale for the duty
—protection of the public—1S «ctually disserved by ifS

imposition; (2) the.scientific literature, in the area over-
whelmm%fy—|nd|cates—that—such—predlctlons—cannot be .

made with“any acceptable degree of accuracy by psycho-
ptable deg d)ﬁ tyy c%r?l

therapists; (3). the Imposition,of the dyal flicts .

with psychologlsts' and psychiatrists” obligations not to
disclose “ confidences-commdnicated by the”.patient; and
(&), the du_tIY_—to—warn—ma have a profound effect on
patients’ willingness to undergo therapy, on therapists’

willingness to treat violent patients, on patients’ trust of *

the therapist, and on the effectiveness of therapy. Thus
this case raises guestlons of special concerg to professional
psychologists and psychiatrists and to amid.

Amid believe they can offer the Court relevant data
and other information that will contribute to a thoughtful
5%%%'51“% of the serious questions confronting It on this

STATEMENT OF FACTS

Dr. Yong-Onh Lhim; 'defendant—apPeIIant in this action
and a psyChiatrist at Northville State'Hogpital, provided
Inpatient %chlatnc services to .John Patterson from
July 17, 1975 to August 4, 1975 and from August 21,
1975 to September 37 1975.. The second of thesé admis-
sions was pursuant to a formal voluntary order. On both
occasions Patterson. was diagnosed as® suffering from
schizophrenia. On September 2, 1975, Patterson reguested
in writing a release from the hospital, and finding no

3

basis under MCL-830.1401 1 on which .to a%!olx for. in--
yolunt rey commitment, Dr. thm——dlscha3r%e) atterson -
from the hospital, as required by MCL §330.1419,2 with
Instructions for follow-up care,

Subsequent to his discharge, -Patterson -wes- seen -y
another psychiatrist who, like Dr. Lhim, determined that.
Patterson_aid not megt the statutory criteria for involun-
tary hO_SE)I'[a|I2atI0n..—TWO months after his discharge from
Northville and several days after the second psychiatrist
had refused to seek Patterson’s involuntary commitment,
Patterson .began .firing -a-gun randomly and, when his
mother tried t0 slop him, she'was shot and killed.

Patterson’s aunt, plaintiff—aﬁpellee in this case, there-
uloon_brought a wrongful. death action agamst Dr. Lhim
a Ie?mg that he had negligently discharged Patterson and
negfigently failed to warn the ce.-egént that Patterson
Was 4 danger to her safety. The jury found for the plain-
fiff and, On appeal, the” court of ‘appeals rejected Dr.
Lhim’s claim 0 go.vernm ntal |mmun,|t¥ and ‘upheld the
er s award. Davis v, Lhim, 124 Mich. App. 21, 3%

W.2d 481 (1983). On apPeaI to this Court, the case
was remanded”to ttie court of appeals for reconsideration

IMCL §330.1401 provices, in pertinent part, that a "persmn re-
quiring: treatment’’ under the statute means:

@ A person who s metally ill, and who as a result of that
mental illress can reasorebly be expected within the near fu-
ture o intentioally or unintertioally seriasly physiclly in-
Jure himself or another person, and who lias en%aged in an ad
or acts or made significant threats that are substantially sup-
portive of the expectation.

(Emphasis added).

IMCL §330.1419 provides, in pertinent part:

Except [upon a determination that the patiet s a person re-
quiring treatment as defined in subsection 1401 and should
remain in the hopital], a formal wluttary patiet 18 years
of age or over gull not be hogpitalized more then 3 days, ex-
cluding Sundays and holidays, after he gives wrirtten rotiice uf
his intention © teminate his hogpialization and leae (-
hospital  ~
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in light of Ross v. Consumers Power Co., 420 Mich. 567,
363 N.W.2d 641 (1984). On remand, the court of appeals
reaffirmed 1ts earlier gpinion. Davis v. Lhim, 147 Mich.
App. 8,382 N.W.2d 196 (1985).

The court of appeals held that -tre determinations by
Dr. Lhim not to seek involuntary commitment of Patter-
son and thereby to discharge him as required by MCL
§330.1419, and not to warn his mother of the "threats"
made against her, were "ministerial””in nature, and thus

were not entitled to governmental immunity.-—-Secondly,®

the court of appeals held that the jury correctly applied
the relevant standard of care in finding Dr. Lhim negli-
gent. Dr. Lhim has appealed both of these holdings.

Amid wish to highlight several salient facts regarding
the events leading up to Patterson 3 care and treatment by
Dr. Lhim. First, although Patterson had been treated at
Northville State Hospital on several occasions prior 1o
Dr. Lhim $ treatment of him, each occasion was pursuant
10 a voluntary adnission by Patterson. Second, there was
no evidence of a history of violent behavior on the part of

Patterson. Third, the sole evidence adduced at trial of a =
“threat” *by Patterson to his mother was a two-year old ,

entry in emergency room records of Detroit General .Hos-

pital reflecting alleged statements made directly to the *

mother. The note quotes plaintiff-aopellee In this case as
saying that Patterson "paces the floor and acts strangely
and keeps threatening his mother for money.”” 124 Mich.

App. at 306, 335 N.W.2d at 490. Finally, Dr. Lhim was *
aware of this reported statement from. the. record, but .
found no current clinical evidence supportive of the state- -

ment during his treatment of Patterson, and determined,
in his "professional " judgrent, “that the staleness, as vell
as the oontext,” of the reported statement -rendered the
possibility of violence to remote to support a finding
of future dangerousness, as required for-involuntary
commitment under Michigan law.

5

SUMMARY OF ARGUMENT

Amid present substantial data that show that psychia-
trists and psydologists are unable t relisbly or \validly
predict the future dangerousness of their patients. In-
deed, enpirical evidence demonstrates that two out of
every three predictions are erroneous. In ligtt of thee
data, there is little justification for the inposition of a
duty on psychotherapists to assess the dangerousness of
their patiepts and 1 take preventive measures based on
those assessments. Moreover, the demonstrated irebility
of _psychotherapists t agree on any useful guidelines for
such assessments raises serious questions as 10 the exist-
ence of a "'standard of care” Within the profession which
courts purport to apply In cases such as this ae. In
addition, the inposition of such a duty severely under-
mines the ability of therapists to foster therapeutic rela-
tionships with their patients, and to provide appropriate
treatment. Most importantly, a lepl duty to prevent
violence ultimately would be artagonistic t the public
interest purpose and social policy goals it was intended
o =ne.

Notwithstanding the lack of any meaningful rationale
for the imposition of such a duty on psydhotherapists,
should this Court determine that a general duty to assess
dangerousness and take preventive measures IS appro-
priate in some circunstances, the "threat””in this case 5
aufficiently atteni ated. g,nd the absence of any other fac-
tors suggestive arsn’s potential dangerousness to
his mother so compelhpr, that the inposition of ligbility
on Dr. Lhim iswholly unjustified.

FinaHy, even if the duty advocated by the plaintiff did
exist, Dr Lhim Slconduct-is-immune™from tort-licbility.
In Fisher v. State of Michigan, 422 Mich. 833, 363
N.W.2d 229 (1985) (By Order), this Court upheld a
trial courtS ruling that a State employee § mental health
decisions were discretionary and hence immune from lia-
hilit- under the rule established In Ross v. Consumer::
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Power Co,, 420 Mich. 567, 363 N.W.2d 641 (1984). As
ho discretion exercised by Dr. Lhim Is indistinguishable
from that at issue in_Fisher, Dr. Lhim also is clearly

immune from tort liability.
ARGUMENT

This Court has the unPa,raIIeIed %)portumty to halt, if
not reverse, a.decade of..ill-aavised, unsound, .and.em- -
PIHC&”?/ unsupportablo judicial opinions concering men-
al health protessionals™duty to take preventive, méasures
I responsg t0. d;hreats uttered by ‘their patients. In
the view of amid, the proper way to resolve this apPeaI

Is 10 reject the basic tort claim raised here b}/ appellee.
The Court should flatly hold that mental health profes-
sionals are not, by virtde of that status alone,-potentially
liable to third loartles for the violent conduct of their.
Patlents. A full examination of the. issue makes clear
hat such a rule-of thlrd—tparty ,|Iabl|lf[?/ IS an ineffectual -
and undesirable means of dealing with the problem of
violent actions by mentally disabled persons.

Since -the_California_Supreme Court’s _decisions in
Taraz -ff 'v. Regents ofa the I{Jnlversny of Caﬁfornla 13
Cal.3d 177, 520 P.2d 553, 118 Cal. Rptr. 129 (19743
merited, 17 Cal.3d 425, 551 P.2d 334, 131 Cal. Rptr. 14
(1976), a_number.of.courts have imposed upon mental*
health "prafessionals, the duty to assess the future danger-"
ousness of their patients and, In certain circumstances," to*
take reasonable care t Protﬁct intended victims from such —
dangers. See, e.g. Jablonski v. Uniteq States, 712 F.2d
21" (9 Cir, 1983): Hicks v. United States, 511 F.2d
47 (DC. Cir. 1975); Lipari v. Sears, Roebuck & Co.
497 F. Supp. 185 (D. Neb. 1980); Knight v. State of

1

Michi aH, 99 Mich. App. 226, 297 NW.2d 89 (2198%
Mclntosh v. Miluno, 168 N.J. Super. 466, 403 A.2d
(1979). This duty has been construed, variously, to re-
quire ‘therapists 0 seek commitment of their” patients
whom they determine, or "under applicable professional
standards “reasonably should C1determined,” present a
serious, danger of viplence to others, to nqtlfg apgroprl_ate
law enforcement aufnorities, or to warn inténded victims
of their patients danqerousne 5. 1arasof, 531 P.2d at
. See g&neratllt)é Nate, Pyc ptherapists and the Duty
to Warn; "An Attempt at Clarrication, 19 New Eng. L
Rev. 597,598 (1984).

N,otwnhs_tanqu the IaudatorY public safe(tjy 0goalls that
the |mPos,|t|on of This broad duty was intended”to serve,
the duty is premised upon fault¥ assumptions regardl_ng
the abilities of mental health professionals to predict wit

any degree of reliability or validity the future dpngerous-
ness of particular individuals. Because mental heafth pro-
fessionals do not know which of many patients will com-
mit violent acts, they will react to the threat of liability
_bIX "overpredicting” ‘violence and taklng preventive stegs
In a large number of cases. When therapists follow this
broad-based ai)proach, their actions have no positive effect
on the overall level of public safety and lead to an in-
crease in unnecessary involuntary hospitalization. More-
over, the imposition ‘of this duty on therapists in many
cases has the effect of undermiriing the therapeutic rela-
tIOﬂShIP_, |mped|n(f; effective treatment and_ resolution of
the patient’s mental disorder, and the_re,b%/ increasing the
very risk the duty was designed to diminish.

A Mental Health Professionals Can Neither Reliabl
Nor VaIHFy Predict %)angerousness. Y
Many.recentJeciBionB, in this and other contexts, have
recognized the difficulties inherent in-therapists' efforts to
‘predict"dangerbusriess.** The usual response to this recog-

*See, e.0.. Afc/TvTOklahoma,n05 S. Ct. 1087, 109G F1985) ('Psy-
chiatry isnot... an exact sciae, and psychiatrists disagree widely

[
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nition lias been to hold therapists tq the general “standard
of care” for mental health professionals. In_anticipating
Batlent violence, therapists must stay “[wjithin  th
r0ad ran?e of reasonable practice and treatment in
which professional o%lon and judgment may differ.”
Tarasoff, 561 P.2d at 3454

The problem with this approach is that the existence of
sucn @ TANGe™ is unsupported by the empirical evidence.
The consistént research finding i$ that mental health pro-
fessionals fajV to"predlgt"' accurately*future sviolence-in
Iwo ouf of three cases,o and that there is no consistent
professional standard for predicting violence.5.1n light of

and frequently on what costitutes mental illress, on the appropri-
ate diagosis to be attached to given behavior and symptoms, on
ruro and treatment, and on likelihood of future dtinBCrousness.');
Barefoot v. Estelle? 463 U.S. 8%, 8D, n.7 (1083 White v.
United States, 244 F. Supp. 127. 131 (E.D. Va. 19%5), aff'd, 350
F.2d 989 (4th Cir. 1960) (hospital not negligent Wien it fnilad ©©
guard petient who escaped and stood in front of train); Tarasoff
v. Regents of University of California. See also Barefoot 0. Estelle,
48 US. at 921 & n.2 (BInckmun, J., dissenting).

{ The Tarasoff court stated:

Ooviously we do not require that the thergpist, in making th[e]

determination [of dangerousness], render a perfect perform-
ance; the thergpist need only exercise "'that reasonable degree
of dall, knovledge, and care ordirarilly possessed and exercised
by members of [that professioal specialty] under similar
ciraurstances.”

131 Ol Rotr. at 20, 551 P.2d at 345 (citatians anitted).

5See, €.g.. J. Monahan, The Clinical Pliediction of Violent
Reiiiavior (1981); Ennis & Litwack, Psychidtry and the Presump-
linn of Expertise: Flipping Coins inthe Courtroom, 62 CAL. L. Rev.
68, 713 (1974) [hereafter Fllgrplng Coins|; Kozol, Boucher, tt
Carofalo, The Diagnosis and Treatment nf Dangerousness, 18
Crime & Delinquency 371 (1972). See alifa_Monahan. The Pre-
diction of Violent Behavior: Toward a Second Generation of Theory
and Policy, 141 Am. J. PSYCHIATRY 10, 11 (1984).

~ *Sec Steadman, The Right Not To Be a False Positive: Problems
in the Application of the Dangcrousness Standard, 52 pSyCHIATRIC
Quarterty &4, 96 (1980) (“Nowhere in the research literatue s
there any documertation that clinicias can prelict dangerous be-
havior beyond the leel of chence.')). See also Wenk, Robinson &
«niith, Con Violence Br Predicted7 18 criMe & DELINQUENCY 393.

0

9

these findings, the "standard of .the profession” or the
“ranPe of reasonable practice and treatment™ is inherently
unrefiable, and ultimately.-unworkable,-as-a-standard-by
which to judge the assesSments.oLother L}1erap|sts and to

impose liability based on those judgments

Social scientists, psychiatric authorities, and legal com-
mentators are overwhelmingly in agreement that danger-
ousness cannot be é)_re cted With any acceptable degre of
reliability or validity.o Scientific Btudies clearly demon-

394 (1972) (firding It inpossible to identify any subclass of offerd-
ers "whose members have a greater-than-even chance of engaging
Bgaln Inan assaultive act’”).

7 Commenting on the decisian In Tarasoff.to examine "the thera-
pist™s prediction 0f dangerousncss”” under the ordinary malpractice
ariterion of ““ "coformity 1o atandards of the profession,” ”” Pro-
fessor Stone writes: "'One can only wonder what itmeans to gpply
standards to sdlls which do not exist As Justice Mosk roted, de-
pendence on such standards Will take us from the world of reality
into the wonderland of clainoyance.” ” Store, The Tansoff Deci-
sions: Suing Psychotherapists to Safet};uard Society, 90 Harv. L.
Rev. 38, 371 (1976) (quoting Tarasoff v. Regents of the Univer-
sity of California, 551 P.2d 334, 354 (1976) (Mosk, J., dissarting
in Fan:and concurring inpart)) [hereafter Stoneg], See also Tara-
soff, 651 P.2d at 361 n6 (Clark, J., dissetting) ('The majoritys
reliance on the traditical standard of care for professioals . . .
is seriasly misplaced.  The standard of care assumes that o a large
extent the subject matter of the goecialty is ascertaireble. One
clearly ascertaireble element In the psydhiatric fild s that the
thergpist cannot accurately predict dangerousness, which in tum,
means that the standard i Ingppropriate for ladk of a relevant ari-
terion by which ljadn Kie thergpist’™s dcision. - . - The major-
ity’s attenpt to arp|r»i||JAemative scheme to a profession which
must be concermedsjvith Htoblems that,balk at standardization s
clearly erroneaus.”); NAtFIL/mposinp @ Duty to TFam on Psychia-
trists— aJudicial Threat to the Psychiatric Profession, 48 U. QOL.
L. Rev. 283,200-91 (1977) (same)-

5 *Relicbility” refers 10 the degree of correlation or correspond-
ence of judgment between professiomals using the same method.
Thus, if representative pairs of therapis?3, interviewing a repre-
sentative sanple of progpective patients, wsally agree that each
individal s or s not "'dangerous,” the judgment of "‘dangerous-
ness” issaid to be relicble. "\alidity,” by cottrast, refers t how
nccurate the judgment in gquestion ks, without regard to the lieli-
hood of agreement among thergpists as to that judgment.
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strafe that predictions of dangerousness of mentally dis-
abled persons are extremely inaccurate and are largely
based on speculation.®

The American-Psychiatric-AssociationJTask.Force -on
Clinical Aspects of the Violent Individual (19_74g Lhe_re-
after Task Force| concluded afterWan Exhalistivé review
of the literature that judgments cgnRelr*{hg the long-run
otential_for future violence and the “dangerousness” of
_[qlven indivigual are "fundamentally of very low relia-
bifity.” Task Force at 23. The Task Force réported that
“the’stale of the art regarding predictions of. violence IS
very unsatisfactory. The ability of psychlatrlsta .o 10
reliably Eredlct future violence’is unproved.” 1d. at 0.
The Task Force found that efforts to predict violence, of
particular individyals resulted in an unacceptably high
rate of “false positives™1.., violent behavior was pre-

®See J. Monahan, The Clincal Prediction OF Violent Be-
havior (1981); B. Ennis & R. Emery, The Rights OF Mental
Patients 20 51978); Morse, Crazy Behavior, Morale, and Science:
bi Analysis of Mental Health Law, 51 S. Cal, L. Rev. 527 (1978);
Report of the American Psychological Association Task Force on
the Role of Psychology in ‘the Criminal Justice System, 33 AM.
Psychology 1099 (1978); Steadman, *Predicting Dangerousness
Among the Mentally Ill, 6 Int1. J. L. & Psychiatry 381-90 (1983);
American Psychiatric Association Task Force Report, Clinical
Aspects of the Violent Individual 28 (1974) (90 per cent error
rate "utforturately  via the state of the art”). See generally
D. Shepiro, Psychological Evaluation And Expert Testimony
(193D); Wettstein, The Prediction Of Violent Behavior And The
Duty To Protect Third Parties, 2 Beh. SCIENCES AND THE Law 291
(1981D); Soolt, Violence in Prisoners and Patients, Medical Care Of
Prisoners And Detainees, 123 U. Pa. L. Rev. 439 (1975); F||pp|ng
Coins, supra rote 5, at 750-51; Rector, Who Are the Dangerous?
Bull. Am. Acad. Psych. & L. 186 (July 1973); Rosenhan, On Be-
irg Sane In Insane Places, 13 Santa Clara L. Rev. 379 (1973);
Jdstice & Birkman, An Effort to Distinguish the Violent from the.
Nonviolent, 66 So. Med- J. 703 (1972); Kozol, Boucher & Garofalo,
The Diagnosis and Treatment of Dangerousness, 18 crime & Delin-
quency 371 (1972); Rubin, Prediction of Dangerousness in Men-
tally Ill Criminals. 27 ArcH. Gen. psycHIATRY 397 (1972); United
.ili'c Department of Health, Education and Welfare, HEW News
INV <Relesse. August 8. 1974).
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dieted for individuals who did not dem(j)nstrate any_vio-
lence within the period of the study. Id. at 23-24

. Subsequent research has sup%r_ted the Task Force’s
findings.lL Profegor-Monahan, D.n the cripicar pre-
dictionof-V.olent Behavior,(lggl). [hereafter Clini-
cal Prediction],"TepOrted.that no procedures used by

10 Thiis tendency to overpredict violence results not anlly from the
difliclty of identifying fectors that suggest future violece but
alo from the extremely low incidence of violene as a sxietal
phenomenon:

Predictions of dangerousness, like those of auicice, are, with
few exgotios, predictios of rare or infrequent eats .. ..
This means that even if the darecteristics of such future vio-
lent patients coulld be specified with fairly great acouragy, pre-
dictians based upon such daracteristics will identify far more
“false positives” than "'true positives'. Even if an index of
violence proneness aould be developed so as o correctly identify
prior  relesse fifty percent of those individials who will vio-
late parole by committing violet offasss, the actual employ-
ment of such an index would identafy eight times as many
“false positives” as "'true positives”’. This means that eight
of the nine persons retained In prison as a result of gplication
of the index woijid not have caomitted such offersss if relessd.

Task Force at23-24 (footrotes anitted).

1See, e.g., Sowitzgekel, Prediction of Dangerousness and its
Implications for Treatment in Modern Legal Medicine, Psychia-
try, and Forensic Medicine 784 (W. CQurran, A. McGarry &
C. Petty, eda. 1980); Steadman 4 Cooozza, Psychiatry, Dangerous-
ness, and the Repetitively Violent Offender, 69 J. CRIM. Law &
Criminology 226 (1978). See generally supra note 9. See also
Steadman & Cooozza, Stimulus/Response: We Can't Predict Who
le Dangerous, 8 Psych. Today 82,35 (Jan. 1975):
Because psychiatrists cannot accurately predict who will be-
come violatt, they frequently er. Rather thau random errars,
however, their inaccurate predictios are aosistetly on the
safe sice. They owrpredict. They assume that since some
patients are dangerous, the one under consideration might ke.
The result of this prectice s that as many as twenty harmless
persons are incarcerated for every one who will comit a
violent act

17 Professor Monahan, a research psydologist on the faoulty of
the University of Virginia Law School, has been described a3 the
"leading thinker on [the] issLe’” of the prediction of violene. Bare-
foot w. Estelle, 453 U.S. 830, 920 (1983) (Blackmun, J., dissenting).
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psychotherapists had succeeded in r_educmg' the high rate
of “false positive" predictions of violent behavior.” 'Even
allowing for possible distortions. in certain Of the research
data, Monahan concluded that "it would be fair to *stat_%
Ihat the oest’ cllﬂlcal,researc currerltl, In existence In-
dicates that {F%/C latrists and psycho ogsts are CC.u[ate
E/no_more n one out of three predictions of violent
ehavior over a several year period." d. at 47.18

The notion that mental health professions have ex-
pertise in predicting dan?erousness of individuals is based,
In part, on the popularty held. views that mentally dis-
ordered individuals are more likely to en%age In violent
acts than the general population,’ and that te presence of
a mental disorder, per s, makes the prediction of violence
easier and more ‘accurate than would otherwise be the
c i Ihere 15 no empirical support for-these proposi-
tions. See D, Shapiro,_Psychological Evaluation and
EF ert Testimony 157-60 41984% ghereafte,r Shapiro];
F;SglnghCm_ns,s ra_note 5, at 71 %and citations con-
tained erelng. rofessor M?nahan _af observed tha
It]ne most rélevant noncorrelate of violence Is ‘menta

1l The studies above refer primarily t© the Irebility of psycho-
thergpists t make medium to long-tem predictions of the violeit
behavior of their patiets. Although there are very few studies
of the relicbility and validity of short-term predictions, Professor
Monahan has dbsenved that short-term emergency commitment of
mentally il persons predicted t be imminently violent may be
exempt from the systematic Inaccuracy found in the current re-
seardh. Monahan, Prediction Research and the Emergency Com-
mitment of Dangerous Mentally 11l Persons: A Reconsideration,
136 amer. J. Psychiatry 198 (1978). This difference is due,
in pat, o the fact that short-term predictios are usually
made in the cortext of gecific, and usually acute, mental disorders.
See generally Roth, Clinical and Legal Considerations in the Therapy
of Violencc-prone Patients, in 18 Current Psychiatric Therapies
%, 588 . Masserman ed. 1978). However, even the few studies
that exist regarding short-term predictions of "'imminent’" violence
limit tre abillity 1o predict o several days. |d. Because, under any
of these standards, Dr. Lhim"s allleged failure 1o predict in this case
was not "'short-term,” amiet rely on the above-cited studies report-
ing tre ral irebility of ists © ict future vio-
1% b tor By Toir s PSS 10 pred
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|IIHess’." ‘ClhlﬂICal Prediction. a%?? (emphagis addedg.
Indeed,—“schizophrenics -and "other sfy 0tIC<perso
ha[ve] a history of lower violence and fewer_ incarcera-
tions ‘than [dof othe}r] accused ers?ns. L Menzies,
Webster & e%eslak, The Discovery of Dangerousness In a
Pre-trial Forensic Clinic, Paper presented at the Annual

Meeting of the American Psychiatric Association (1982)."

The*best*indidator of future*violence is past violence
on the-part of the individual—a-factor having nothing
to do with the patient’s mental disorder for which he of
she is being treated, and, a factor of which even the most
careful -therapist'may "'ndfnecessafily’ be "aware."™
SHAPIRO at_157; Shah, Dangaerousn ss” A Paradigm, for
Exp orlng Some_ Issues In Law and Psychology, 33" Am.
Psychologist 24-38 (1978); Clinical Prediction at
715 And’.in .circumstances-Such-as those presented by
thiB case where there is no history of violence on the pajt
of the patient, predictions of dangerousness are extremely

tdifficult,~If not impossible. 1L« im

u Although therapy patients often eqoress thoughts of violae,
they rarely carry them out-the very nature of psychotherspy
actuates clients 10 woice such ideation. Bersoff, Therapists as Pro-
tectors and Policemen: New Roles as oResult of Tarasoff. 7 Prof.
Psychology 267 (1976). However, such ideation should not be.
corffused.with Inpulse.—Many studies on aggression demonstrate
that frequentdy"Oqresalnfr vidlent thoughts in fantasy is precisely
what prevents the person from actiDg on that fattasy. Shapiro at
160.

Baut see 7. Brau. The PSTCNOLACIST as Expert Witness 49-50
(1984 (*'some havakjAiteftd that “the pest s a prologue”and that

rouaness can elBifllJijradicted from a history of violaxe.
Recent evaluation ortlie yiDoifc history paradigm does not support
this conoept. It s suggested that violence s frequently due t©
transitory psydological state[a] that emerge in response 1o atypical
ciranstances and s a fairly poor indicator of future violene.”).
(Citations anitted.)

» See Korol,-Boudher, & Garofalo, The Diagnosis and Treatment
of Dangerousness, 18 Crime & Delinquency 371 -Fl972):

The diffiaulty inohed in predictingj langeroujness. isjmmysur -
ably increased-when the sbfect-"res "never-actuafly-performed
an assaultive act. . . . We submit that to properly.assessjndi-

S H
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Other —demo%ra hic factors that correlate positively
with  violent, behavior include age* (a dlsprorg)ortlonate
amaunt of crime is ¢ rﬁtted by persons between the ages
of fifteen and twenty), rgendgr . (nearly 90 percent of all
Pnersons arrested for Viglent crimes are oale);" environ-
ental circumstances (family, peer,Jobs), a$ well as the
ity I Ve, tesfor ISPl o o
rugs. _ Lanyan | Ahipt’ ures |
SOL?rt-ReLlatgg Gett S, i Prop. BNGOLOGY 260 264
(1986). The assessmient of these factors and the ability
|0, make predictions of violence based on them is not
wilhin tlie particular expertise of mental health profes-
sionals. 1t is not surﬁrlsmg that much of the research in
this.area has found that psychotherapists have no dgreater
ability to predict, future.dangerousness <han do non-
psychotherapists. T

Although ane study suggests that some psychotherapists
believe thgat they t:any em%?oy objective, pro%e%sional stgnd-
ards for evaluating the gotentlal_ likelihood of dan?erous_-
ness” considerabl® doubt. remains that-their sel —COP]fI-

ence actually reflects their abilities. See Small,_Psychg-
%%erapmtsu D)(Jty to Warn: Ten Years Af'tner Tar soﬁ,
catias of possible dangcrousness jn the absence of an actual
instance of dangeraus,acting: out requires, the highest degree

of psychiatric eqertise and may well exceed the present limits

._-ofF our knowledge_JH-.No~6ne canpredict dangerous bethavior
in an individual with no history of dangerous acting oul.

17 See F. zimring, Confronting Youth Crime: Report of the
Twentieth Century Fund Task Force on Sentencing Policy
Toward Young Offenders (1978).

”See W. W ebster,Crime in the United States— 1977 (Fed-
eral Bureau of Investigation, 1978).

0se. e.g.. Flipping Coins, supra note 5, at 707, n.43 ('There
are a few studies comparing the diagnostic relicbility of psychollo-
gists and laymen, most of which report no sighificant difference.’’).
see generally 1 3. zISKIN, COPING WITH PSYCHIATRIC AND PSYCHO-
LOGICAL TESTIMONY 263 (3d ed. 1981).

79See Givelbor, Bowers & Blitch, Tarasoff, Myth and Reality: An
hmpined Stu1d%/ of Private LM/ in Action, Wis. L. Rev. 443
* 0D nrCircl/irr pfn
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15 6o1gen Gate U. L rev, 271 (1985). In response to
this optimistic report, Professor Monahan states:

No one thinks that the prediction of V|ol?nce is on th
verge of. aftaini ? a vall |tP/ comparable to tha& 0
the pregiiction of the weatper. . .. There may inde
he a cel mg ntelevFI 0 d;mcuraca/t af can ever
expecteq of the clinica rRre C'[IOF f violent behavior.
Eat cellln%, OWeVer, ?y e.cPser to 50% than to
% amongSome groups of clinical Interest.

Morahan, The P,red|ct[10n of Violen BePawor: Toward a
Second Generation of Theory and Po o, 4 Am. )
Psychiatry 10, 11 (1984).” Thus, at Dest, given the
development of more ‘accurate and reliable” assessment
techn_lciue_s, psychotherapists may be able to_successfully
E)redlc violence only one out of every fwo times. Given
hese odds, there is little justification for holding thera-
pists liable for failing to predict accurately their patients’
dangerousness.

B. A Rule Imposing A Duly To Assess Dangerousness
And Take Preventive Measures Will Havé Adverse,
Not Beneficial, Effects.

In view of therapists’ fundamental inability to predict
dangerous conduct, there is no valid argument for a new
form of third-party liability for therapists for the violent
acts of their patients. An effort to improve Eubllc safety
bg/ imposing a duty on professionals who lack the ahility
t Predlctor prevent violence will lead either to failure
Br of _?ther adverse social consequences that outweigh any

enefits.

l-Theraplsts Will Oocrpredict Violence. -

The first problem-with any rule imposing liability on
therapists for their patients’”conduct Is that'the response
of the mental health professionals will necessarily affect a
large number of patients—far more than the number who
actlially commit violent acts. Therapists. cannot identif
which of their many patients with potential violent “tend-
encies” will actually resort to violence. The only rational
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resi)_on,se_ to this lack of knowledge, in the face of a threat
(if liability, Is to assume that every patient who expresses
violent emotions will act on those’ emotions. As a result
therapists will vastly "overPredl_ct” violence, and will
begin making decisioris on that basis.

The maéorl_t below, although aware of these predictive
problems,aL rejécted the notion'that therapists would "over-
react” in this way to a risk of liabjlity. The majority
apparently believed that a |iability rule based on the pre-
vailing “professional standard of care” would not have
any réal impact on the large majority of therapists who
aré_attempting to do theirjobs In good faith, But this
belief is untenable, In view of the absence of a Profes—
sional consensus. about what facts may properly lead to
a prediction of violence. Because there is no ackriowledged
Profe_ssmnal approach to predicting violence, therapists
reating  potentially violent patients will _necessanIY be
g{g(o)gﬁl#gled with Other ways of minimizing their legal

There, are several rational responses for these therapists
faced with a “duty” that they feel unable to fulfill. First,
they can seek to avoid altogether the patients that cause
the” problem.- A rule of third-party liahility is certain to
discourage many mental health professionals from treat-
mg any patients whose history Or behavior suggests that
future violence is a pOSSIbI|Ita/. Even without sI™-=a a rule,
man %hera ists alreadyutend, to.iivmd theie Kinds of Ra—
tients pecause they-aré notoriously-difficult to commu
cate with and treat. 8T these therapists are_now told
that they may be held responsible for their Batlents’ Vio-
lent conduct—despite their acknowledged inability to pre-
dict that violent conduct—they will™ be even more re-
luctant to begin treatment. This, in turn, could lead to

51124 Mich. App. 291, 301; 335 N.W.2d 481, 487 (‘Medical
doctors camnot predict with perfect accuracy whether or not an
individLal will do violence 1o himself or to someone elx.”),

% See Stone, supra note 7, at 371-372.
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less effective care for the very patients about whom the
majority below wa3 most concerned.

Among those therapists who remain willing to treat po-
tentially dangerous patients, there will be andther, equally
predictable response. They will increase, dramatically the
number of occasions on which they antlmﬂate violenc? and
act on that prediction. They will know that, in the event
of a lawsuit, the "dangerousness” of a particular patient
who has committed a serious violent act will seem ovious.
A court or jury, with the benefit of hindsight, is not
likely to be moved by abstract protestations” about the
difficu’ es of behavioral predictions. Nor will it do much
good to describe the many other patients with comparable
violent "tendencies” who have been stabilized and inte-
grated successfully into, Bociety. Once a homicide or other
Crime has been committed, there will be an almost ir-
resistible tem;)tatlon on the part of the legal system,. to
determine that the therapist should have done something
more to prevent It

. Faced with this Prospect, therapists are hound to recg-
nize an additional fact. the potential co'sls'hf inaction far
outweigh any. costs, for them personally,-of taking action"
In any individual case, If they guess that a patient is
not reaIIY violent and take no preventive steps, they face
?otentlaly huge liabilities in the event they are qun%.
If, on the” other hand, they assume that this'same patient
IS violent, and take “appropriate” action, the impact on
them is minimal. Dep_endmg on what the facts and, law
seem 1tq require MAW{yen_ ase, they.can.avoicLthej-|sk
of liability simply'bytjhaking a -waming- Bllone ‘call,"or
bP[ .adlustm —_Lhelr'own—(iiegwl nmaking-about a-given
clinical Issug.like.aJiospital_discbarge,-

M °~a Turctoff v. Redqents of the University of California, es

i--2d at 361 (Clark, J., disseriting) (since “the decision not towarn
or conmit must always be made at the psychiatrists avl peril,
one can expect most deubts walll be\r i

= ras
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‘Thus,-the magor impact ‘of routine «verpredictions of
violence .will not be on -the-therapist but on the patients
themselves. -It IS they, after all, who will have their con-
fidences spread to family members, friends, and business
associates through warn,ln?s. Or it s they who will be
,k(ﬁ)t In psychiatfic hospitals despite a therapist's clinical
judgment that a discharge would b desirable.

For all of these reasons, the Cc I\/,I.wdlllld be wise not
lo minimize the likely effects of 3 liafality rule on the
behavior of psychotherapists. Regardless™ of whatever
cautionary Ianguaqe the’ Court might use to lower the
standard of care, the potential for’ liability for patient
violence will predictably lead therapists to act differently
in a large number of cases, whenever they have any
s_usleon whatever ﬂmt they are dealing with a poter-
tially violent person.

2. The Costs of Such a Rule Will Qutweigh the
Benefits.

Whether such a broad—rangr(lig change in clinical be-
haviqr is desirable, of course, depends on exactly what
decisions _and actions are being encouraged by the tort
system. The ultimate issue is° whether “society will be
better off if it moves from the present system to one
where therapists are forced to consider warnings and/or
hospitalization whenever patients utter violent™thoughts.
We anala/ze the utility of each of these two available types
of responses In turn.

d.-The efficacy of warnings. >M

The most commonly discussed preventive measure when
patients are suspectéd of future violence is to warn the
potential victim, If identifiable. The lack of a warning
In the present case, for example, was central to the ruling

51 Thiis effect has been demonstrated enpirically. See Givelber, '’

ct al.,, supra note 20, at 477 ('The most dramatic effect of) Tarasoff
can be s=n, exactly .where one would expect 1ti.in increased willing-
ress t rotify potentdal, .victins, . pblic., authorities, and olice.”)
(citatiasanitted).

19

of the court helow that the Fv_ldence_ supported a finding
of negligence.5 And Tarasoff ifself is often labelled, only
someWwhat inaccurately, as a "duty to warn” case. So it
can safely be assumed that one of the responses of mental
health professionals in Michigan, if faced with a rule of
third-party liability for patient violence, would be to make
a great many mofe warnm_%s. The question Is whether
this would actomplish anything.

The, most, central .concern about forcm% therapists-to
make warnm%s.to.vm_tlms.l_s the fact that they constitute
a"breach .of .the.copfidential . treatment erelationship be- e
tween .therapist and patient. -Effective psychotherapy re-
(wlres {that.patients,be .able .to reveal ‘their“ihriermost
thoughts and feelings, secure in the knowledctle that those

.thoughts and-feelings-will be kept confidential. As the

Sixth-Circuit-has noted, a-therapist’s “ ‘capacity to help
his patients Is completely dependent upon their willingness
and abéllty o talk freely.” ™ In re ZUniga, 714 F.2d0 62

th” Cir.), cert’ denied 464 US. 983 (19&13&

Lot Pr%)p._ Fed. R, Evid. 504 note, % F.R.D. at 2

(1976)).5 This fact, In_turn, " ‘makes it difficult if not
impossible for him to function without being able to
assure his patients of confidentiality. ... A threat to
secrecy blocks successful treatment.”” '1d. In sum. a
warning, like any other breach of confidence, is far from

"' 124 Mich. App. 291, 308-09; 335 N.W.2d 481, 41

54Sec Taylorv. United States, 222 F.2d 338, 401 (D-C. Cir. 1955);
In re Lifschutz, 2 Cal.3d 415, 431, 85 Cal. Rotr. 89, 467 P.2d 557
(970). See also MCL §8333.18237, 600.2157 (creating psydolagiat-
patiant and phyaicianpatiet testimnial privileges). For dinial
disoussion of these isses, see, e.., Beigler, Tarasoff v. Confiden-
tla_lltf/, 2 Behav. Sciences & Law 273, 277 (1984) [hereafter
Beigler] C'[Alny evidence bf breach of anfidentiality will under-
mine the patiet’s trust of the thergpist, deter the patient from
taking advantage of treatment, and deprive the patient and society
of the bereficial effects of fatric intenventios.™); Schmid,
Appelbaum, Roth & Lidz, Confidentiality in Psychiatry: A Study
of the Patient's View. 34 Hosp. & Comm. Psychiatry 353 (1983)
p(n?tlTpeln"tls()m study confirming importance of arfidntality t©
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nisi-free. It necessarily represents a threat to the treat-
ment process itself. e

To bo sure, we do not suggest, that .this.confidential
relationship should be inviolate™in every conceivable Situa-
tion. State law, for example, generally requires a report
to the authorities whenever a therapist learns about on-
going child abuse.o’ And most therapists would acknowl-
edge” moral responsibility to take some discretionary ac-
tion if they are convinced that a patient is abodt to
commit a violent crime. But the questioirhere is whether

law should force a large increase .in the,number,of
warnings being made—1..,-whether-1t-is-desirable-to
enact a rule that will lead, predictably, to wamings that
are motivated, not by the clinical and” moral judgment of .
therapists, hut by. their fear-of being second-guessed in a *
|ater tort suit.3

Such a development would erode significantly the ability
of psychotherapists to treat-the very persons who are
causing the problem—those who may"have some urge to
violence. As we have discussed, the” number of pafients
likely to be affected by this rule is quite_ large. These
patiénts will know that'if they reveal these impulses, even
In a confidential therape/ session, the therapist is likely to
describe these feelings to the very family member, friénd,
Or business associate"who is direc I)é invalved. This breach
of secrecy, in turn, not only will e painful for patients
but almost certainly will ‘have collateral consequences,
eg. 0SS oOf emJoonmentL estrangement from family, and
the like. Faced with this prospect, the natural reSponse,
of patients will be to..avoid treatment, .or .o avoid the

very statements during treatment that may be most essen- .

=7Sec, e.0., MCL §25.248.

mSee Stanford Note, supra note 23, at 190 (distinguishing te
ellerts of "discretionary’ disclosures from the effects of a lapl
duty towam).

>*
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tial to theiy recovery.” Such reticence, in turn, may end
up Increasing the likelinood. that pa%ents will actually
carry out their secret violent impulses.

This danger is more than_ mere speculation. In g surve
of California psychotherapists conducted by the Stanfor
Law Review after the Tarasorf decision, ‘a majority of
those surveyed “thought that, patients will withhold in-
formatjon important "to treatment Jf_they believe the
therapist may breach co-.ndentiality.” 3 And fully one
fourth of the respondents “reported actually observing
their patients’ reluctance to discuss their' violent tenden-
cies when informed of 'UE possibility of an exception.to
absolute confidentiality.

This risk might be.worth..taking If there were reason
to-believe-thaUthe-warnings.themselves_are an effective
means_pf preventing violenCe. But that is hardly clear.in

39See Tarasoff, 551 P.2d at 359 (Clark, J., dissenting) (ma-
Jority™s rule willl deter persons from seeking treatment, preverit full
disclosure of patients” thaughts, and interfere with the devel
of a trusting relatioship between thergpist and patient); Stone,
supra note 7, at 370 ('Anyone who has worked in a thergpeutic
program serving drug addicts, prisoners, paroless, probationers, or
Juenile celinquents can attest that the duty to breach the patients
privacy as required by Tarasoff || would eviscerate whatever pos-
sibility of treatment exists with these difficult patients.”).

It is noteworthy that the patdent in Tarasoff never returmed for
further treatment 1 his psychotherapist after the thergpist dis-
closad his patiat’s threat to.third parties.  Ftwould be two months
before the patiat’s 1™M1Victim returmed, yet the thergpist had
no opportunity 1o tregp Ikispidetor further ajsess his capecity for
violence during this tine. , fif

90See Slone, supra note 7, at 873 (duty to warn “will reduce
rather than inoreese pblic safety because it will diminish the
ability and motivation of therapists © treat effectively rremalle/
disturbed and potentially dangerous people’); Qurevitz, Tarasoff:
Protective Privilege Versus Public Peril, 134 Am. J. Psychiatry
289 (1977) [rereafter Gurevitz'],

3lStanford Note, supra note 23, at 183.

» Id
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itnolf. First, there is the problem of what a potential
victim can do to forestal a violent act even after receiv-
ing a warning. The options are certainly few,” Indeed,
In"many circumstances, a warnmc{; may precipitate a con-
frontation and thus “may in fact increase the likelihood,
of violence.” 3 In such a case, othar op! lons are obviously
ar Preferable. “Most patients Sill .federate a variety
of other protective forms of crjjuitjgitjirvention by the
therapist ‘with much less dama?e fo" the therapeutic
alliance and with much less rage fowards both the thera-
pist and_ the potential victims Decause their ps_ychq,l(%mal
Implications are much less sinister to the patient.” & In
sum, a v_varnlngjls not a very effective way to prevent
patient violence.

For &l of these reasons, amid believe it is a serious
mistake to create a tort rule that encourages therapists
to make a warning whenever there is a ‘possibility of
patient violence. A" decision about how to respond 1o a

atient’s threats of violence is often complex and difficult.

nder the present system, therapists can decide, on a
case-ty-case hasis, Whether a given threat s Serious
enojgh o outwelg_h the need Tor confidentiality and
whether, in the particular circumstances involved, a'warn-
ing will improve matters or simply make them worsg,
Under the ruling below, by contrast,”the likely result will

3S. Halleck, Law in the Practice of Psychiatry 81-8

3Slone, supra note 7, at 370. Accord Roth, supra note 13, at 58
CWwarmings may increese rather then decrease the likelibood of
subsequent: violence.'); Beigler, supra note 26, at 283; Gurevitz,
supm note 0, at 20.

33Stone, supra note 7, at 370-71.

BDr. Lhim could have selected the altermative of contacting the
i, but uttal an overt violent act coours, there isvirtually noth-
ing hit tre police can do 1o protect a potenttial vicdim. In Tarasoff,
fur exaple, the campus police were rotified and thev tenporarily
cetained tho patdient. That did not prevent the victim™s hamicide.

< "aLr "= >
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be a large number of warnings motivated primarily by
the riskS of tort liability—d development that, more
likely than not, will be counterproductive.

b The efficacy of hospitalization,

. A warning to third parties is not the only type of ac-
tion, that, under the majority rule below,” a” therapist
may be required to take In order to avoid liability for
patient violence. Therapists may also be held liablé if a
court subsequently determines that their clinical gecisions
failed adequately’to take into account the risk of violent
actions by thelr” patients. In particular, the court below
expressed” a willingness to second-guess a decision that a
arﬁlcular gtient’is ready to be discharged from a hos-
Ital setting.

This kind of rule m|t11ht,,|n theary, reduce the number
of violent acts by mentally ill Rersons, but 1t would. do sg
only by drastically increasing the number and duration of
psychiatric hospifalizations. “This solution thus raises once
again the_problem that those persons who will actuall

commit viglent acts cannot be systematically identified.
|f their actions are to be prevented through isolation in a
ospital, 1t will require “preventive detenition”-of thﬁ far
v% eenrceg,r,oup of people-who eihibit -some potential-Tor

13 In analogous cases, the trerd toward a broader “'duty to pro-
tect” third parties hes gone even further. In two recent cases in-
wolving physicians’ lichility to third parties™for automobi le accidernts
allegedly _caused by their patietts” epileptic condition-Duvall v. >
Goldin ,*139 Mich. App. 342, 362 N.W.2d 275 (1984), and medica-=
tm,'Welke v. Kiuilla, 144 Mich. App. 245, 375 N.W.2d 403 (1985),

the courts have relinouished any requirement that the™thirdparty ~

victim be "ldntifisble”’ in advance. The Welke court went ao far
as 1o suggest that thirdparty lishility ia desirable here because
doctors typically are covered by malpractice insurance. d.

B There is evidence that thirdparty licbility rules do promote
more hospitalizations of potentially dangerous patietts. In the
Stanford survey of the effects of the Tarasoff decision, saveral re-
sponding psychiatrists wluiteered that the decision had made them
Ynore likely t commiit patients who made threats of violence. Stan-

" e - <t—"—t-
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It follows that a decision to deal with patient vio-
lence by secor]d—,(%uessmg treatment decisions would , be
effective only if it had @ major impact on the existing
balance struck in our society between two g:ompetl_ng
values: the value of preventing violence against thir
parties, and the valye of allowing many mentally dis-
abled P_ersons t0 receive appro;%rl,ate treatment In & non-
rcstrictive outpatient setting. This is not an easy balance
to strike. Any enthusiasm” for use of physical”isolation
as a means t0 control viglence by the mentally disabled
has to be tempered by due recagnition of the costs of
such an approach.

. One fundamental concem is the significant redyction
in patients liberty. "Because of the virtual impossibility
of pr_edlctlnog dangerousness, such an apProach would, nec-
essarily lead to prolonged incarceration for. many ﬁ)aﬁlents
who could become uséful members of society.” Jonnson
v. United States, 409 F. Su&p. 1283 1293 (M.D. Fla.
1976), rev'd on other grounds, 576 F.2d 606" (5th, Cir.
1978). This sizeable group of people would experience
mggl Icant restrictions”on their freedom, Humpnrey v,
Cday, 406 U.S. 504, 509 (‘1972), solely to Prortec the ‘rest
of society from the violent acts that a very few of their
number would otherwise commit,

This isolation, in turn, would become a major impedi-

ment to further treatment for these many patients. In .

most cases, effective treatment of mental disability can-
.ot be fully carried out unless, at some paint, the thérapist
allows the'patient.to..leave a controlled hospltal environ-
ment. fthis decision will often be a “calculated risk,” but
It is 2 risk that must be taken “if there is any reasonable
possibility that the patient will ever again_be able to mi
gvlth soclety and become a yseful citizen.” Eanes v. Unite
tates, 407 F 20 853, B34 (Jth Cir. 1060),

ford. Note, supra note 23, at 189, n24. And a later survey.found

that thargpists are, in fact, more likely © seek invol hos-

Eitalizmds' if they feel they are bound by the. Tarasoff rule.
ivelher, etal, suprd note 20 ,at478. ™

20 Ly =y< 5, my y/jo-—e

2

_ Bg/ restricting !nvoluntar%/ commitment of the mentally
disabled to cases in.which there is “clear and convmcm%’
evidence of dangerousness, see MCL §330.1465; Matter
of Wagstaff, 93"Mich. App. 755, 287 N.W.2d 339 (1979),
the Michigan Legislature has drawn a.balance.between .
these social risks angd benefits that s_trongl favors de-
mstltu%onahzatlon of the mentally disabl&d” in cases of
doubt. LThe rule adopted by the maljo_rlty below is com-
pletely inconsistent with this legisfativé judgment, be-
cause’it effectively means that mental health Profe_ssmnals
who discharge the mentally disabled do so at their peril.
After all, i the context of individual court cases, the
appropriateness of a patient’s, discharge w:M always be
assessed after a_patient has in fact Broved to be” dan-
gerous and an innocent person. has been seriously in-

D

jured. In these circumstances, it will always seem un-

reasonable for a mental health _Professlo al to have
pgtSléﬁ? a violent occurrence by failing to isolate a given
ient.

Facing "this—qusibiIi_t% .(and »unable fo Rrotect them-
selves by-comp yln(t; with “standards™ in the profession
that simply d0"not exist);" mental health professionals
will be"forced to ’“mdulge every presumption in favo[ of
further-restiaint,.out of fear of being sued.”. Sherrill v.
Wilson, 653 SWi2d 661, 664 (Mo 1983)» The in-
evitable result will be P_ressure In only oné direction—
toward hospitalizing patients who show any sign of vig-
lence, even thou%h vast majority could be sticcessfully
treated in the co

30 In Sherrill. Mu court .eplaired that ““[tihe plainGff could un-
doubtedly fird gelified psychiatrists who would testify thet the
treating physicians edercisad negligent judgrent, esecially when
they are fartafied by hindsight. The effect would be fairly predict-
able. The treating physician would indullge every presunption in
favor of further restraint out of fear of being sted. Such a climate
is not in the public interest’" 653 S.W.2d at 654. See also Cairl v.
Minnesota, 323 N.W.2d 20. 23 note 3 (Minn. 1982) (same): supra
note 2.
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Amici_strongly. believe that if the prevailing social
balance is to be“fundamentally altered in this Way, the
decision moulfi be made by the Legislature, not the
courts.  For all of these reasons, we, strongly urge the
Coutrt to reject the legal duty| |establlshed y the” lower
court.

Il. EVEN ASSUMING TH$WpRAPISTS MAY
SOMETIMES BE LIABLE FOR THE PATIENTS ~
ACTIONS, THERE IS NO JUSTIFICATION FOR
IMPOSING LIABILITY ON THE PRESENT FACTS.

Even if the Court _determm%s that mental health pro-
fessionals can sometimes be held liable, for tailing to
predict patjent violence and warning third parties,” the
concerns raised in Part | should demonstrate vividly the
need for careful delineation and application of sich a
liability rule. The decision of the court of appeals il-
|ustrates vividly the dangers of falllng to specify the
exact circumstances in which a therapist has a duty to
take some preventive action. If liability can be imposed
on the present facts, then the persons treating the men-
tally disabled in Mlchlgan will etfectively become strictl

liabile for _anY act of [oa lent violence. This degree of legal
exposure, in tumn, will lead to even more over-prediction”of
patient violence, and thus to a dgreate_r number of unnec-
essary warnings and ill-advised”hospitalisations.

The malorlt%’s opinion unreasonably broadens the ex-
tent to which eraﬁ)lsts may be subjected to liability for
failing to protect those who are sub_sequenth(] harmed by
their patients. In this case, Dr. Lhim was held to have
a duty fo protect the decedent even though the evidence
establishing Patterson’s_ dangerqusness Was sketchy at
best. .The “only real evidencé of Patterson’s dangefous-
ness to his mather (or anyone else) was an entryin the
emergency room record two years prior to his mother's
death, which was based on an’ unverified oral report sub-
mitted by Patterson’s aunt that Patterson “paces the
finr and acts strangely and keeps threatening his

mother ™ Dam v, Lhim, 335 N.W.2d at 490. The
only Indication that Patterson’s mother was a potential
victim was this two-year-old incident, during which Pat-
terson. had aIIegl_edIy threatened his mother because h
needed money. There IS no evidence that Patterson ha
a long history of violence, had threatened to kill his
mother, had ever acted upon or repeated his threat two
years earlier, or had exhibited any violent behavior or
aggressive emotions to Dr. Lhim. Névertheless, the major-
Ity inferred that appellant should have taken some pre-
ventive action because Patterson would need money again
once_he left the hospital and that his mother was one
possible source of mongy.

This ﬁet of facts contrasts sharPIy with the facts in
Tarasoffiand..its.progeny,.where the patients conveyed.
specific and express threats .to thejr p_sa/choftheraplsts that

ey were going, fo harm ereadily identifiable victims.
geeY e.g. Jag?ong I v. United gtfxtgs, 12 F.2d 301 (%
ir. 198 ants National Bank & Trust Co. 0

. Mer
Ear%,o V., ?amteg sétates 212 F. Supp. 409 ,gD.,N.D.
(patient threatened to kill his wife, and wife indicated to
his theraplsts that she feared for her safet 3; Hedlund
\i' 98S?)uper or Court, 34 Cal. 30 6%, 669 P.20 41 (Cdl

)" (patient fold therapist of his intent to commit
ousz(tj)o

Sel

403 A J.-Super. 1979 1(patlent fired a gun a
the car of the victim ‘or her boyfriend, exhibited” knife
to the defendant psychiatrist, and expressed {ealousy n

desire for_ revenge” because victim dated other men).

Moreover, in many of these cases the patients’ dangerous-
Ness Was ObVIOUf fo,the treatln% eprofessm |s and the vio-
lence was clearly imminent See Tarasoff, 5ol P.2d at
345 (psychologist “did in fact predict that [the patient]

dily Injury upon victim): Mclntosh v. Milano
DY (5% hen fiekn) f

See also Thompson u. County of Alameda, 27 cal. 3d 741, 614
P.2d 728. 735, 167 CGal. Rotr. 70 (1980). where the duty to warn
arises only when the patiient "'poses a predictable threat of harm.
... |d. at 738. (Emphasis added.)
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would Kill . . . ")-*x See %egnzerally Cairl v, Minnesota,
323 N.W.Zg 20,26 (Minn. g‘_ ...[fa duty to warn
exists, it does so onlg when specific threats are made

against specific victims) - (emphasis added).

In addition, the alleged “threat” in this case was made
o the victim. and not"to the therapist. Thus, to the ex-
tent the two-year-old “threat" signified Patterson’s syio-
lent impulses toward his mother, She‘was'fully aware'of
whatever threat her son presented her.* The fact that the
threat™ was not mage In the presence of the therapist
made 1t _even more difficult for the therapist to assess
its significance. Indeed, Patterson’s mother, unlike Dr.
Lhim, was a witness to the patient’s alleﬁed efForts to
force her to give_him money, and was therefore in a
much better gosmon than Dr. Lhim to antlt:l?ate any
future similar conduct. In_this situation, as at least two
courts have held, It s SImF| Ingefensible to hold a
mental health professional %Ie or failing to warn
the victim. In_re Estate of Votteler, 3/ NW.2d /9

(lowa 19823; Cairl v. Minnesota, 323 N.W.2d 20 (Minn.
é% r)(no uty to warn one who already knows of the

_ To be sure, the court below did seek to limit its hold-
ing In one way, by stating that lawsuits ma}/_ only t
brought by victims who were “readily identrtiable” in

<Similarly, inJablonski v. United States, 712 F.2d 391 (9th Cir.
1983), the patients medical records indicated that he had a ** “homi-
cichl ideation tonards his wife,”"" that he had tried to kil her on
numerous aocasias, and st ' the possibility of future violent
behavior was a distinct prooebility ... .>" |d. at 393. Moreower,
approximately ten days before murdering his girlfried, the patient
had threatened the victims mother with a knife and apparently had
attempted 1 rape her; the victim twice indicated to hospitai per-
sorel her fear of the patient; the psychiatrists kelieed that the
patient was dangerous; the patient adnitted that "'he had had fre-
quertt problems all his life with violent reectios . . and there
were irdications that his violence was likely to be directed against
yeiNei like the victim, who were very close to him. Sec id. at 38,

oforestall Jlabilit% ,
-.different from the-broadest-possible rv
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advance. But this_limitation is essentially meaningless
for two reasons. First, the court did not require that

the patient make a specific threat of violence toward this
"Identifiable” victim during therapy. Instead, it sug- .

gested that the therapist mast comb ‘the patient’s history

and determine if there are any persons who, €or any -

reason, are likely victims of poténtial violenceL-Morcover, .
the evidence they are required to consider apparently can

he as slender, as a two-Vear-old, unverified oral des&r}g-

tion of alleged_efforts t0 coerce a mother to.turn.
Borme money. «Obviously, under this approach, it will be
only the rare case in”which ,theraPlsts will be able. to
feel’ confident that they have identi

ev_eryI potential victim Who might later be deemed "iden-

led, and dealt with,

tifiable.

- Secand, even if these potential plaintiffs could be identi-
fied with precision, the court.did_not suggest that a thera-
pist can safely avoid liability in evefy. case through a
warning.  Instéad, bP/ authorlzmﬁta .cla_lm_of.“negh?e_nt -
discharge,” the court suggested the possibility of & claim
that the therapist had a broader duty, In lieu of, or in *
addition to, a_dutyja warn—e., a duty, to prevent vio-
lence itself. * This broader duty _presumably would be
carried out by initiating or con_tmum%an Involuntary com-
mitment to & mental hospital, if, with the benefit of hind-
sqht,, a jury determines that that was the most “reason-
able™ course of action.

Taken together, ijtIt" features of the court’s approach
—the extraordlnarlly._-IoP{,—thr_eshold for a later finding-
of dangerousness, theindeterminacy of the potential plain=,
tiffs, and the.indeterminacy of the conduct.required. fo .
"mean that'the —rullnq,—ln. effect,..sjio
, I _?_f third-party-
lability. -Therapists seeking to avoid liability under the
court’s test have no real choice but to do everything in
their g%\évr?r to prevent any violence by any patienit agdinst

any p
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Although_amlu do not believe that any rule of-third-
arty liahility for patient violence'is'justified, should the

oulré| disagrée, thfere Els—ta —¥vay—to frame -the rduleb— tfgﬁt
Wou ar-preferaplctq the-version-espouse P
court bte)fow.—_LPn(fer this ru?e qlab_ﬁl,ty coul oniy.an)s/e, If,
in the therapist’s presence,Bfa-pifcienf, makes a specific
liireat of imminent violence towa’jp-Bri.ecific individual.
A therapist would not be required’ fcTsift through a
atient’s entire history—much of which may not evén be
vailable to the therapist—and seek to ideéntify his/her
most likely victims at every turn. In addition, the thera-
pist must actually believe that the Ratlent, POses.a serious
risk of imminent violence to the threatened individual 4
Third, the threatened indjvidual must be unaware of the

threat. Finally, the rule should make clear that the,raPists .

who warn the” intended victims therehy satisfy their legal
duties. ‘There should then-be no further légal duty to
control” the Patlent through hospitalization or Some
other means, although .the therapist-would remain free
0 determn(]e thag some_such.alternate..approach.is,clini-
cally more desirabte tharma warning.

Under this rule, mental health professionals could be
reasonaly confident of knowing the circumstances in
which they are required to act, would not be required to
take action where the victim is already aware of the risk,
and could be quite confident about the type of action re-
quired for them to satisfy their legal obligations. Such
a rule, while imperfect and probdbly Ineffectual as a
measure bn protect the_Publlc,, would fe far preferable to
the much broader and ill-defined liability rule enunciated

«Cf. Brady v. Hopper, 570 F. Supp. 1333 (D, Golo. 1983), aff'd,
1~ 329 (10th Cir. 108<1);Sliaw u. Glickmati, 45 Md. App. 718,
411%)\«.21 625 (1980); Cairl v. Minnesota, 323 N.w.2d 20 QMinn.

4] The tort system certainly should not recuire a warning in every
rase where a patiet makes an idle threatening comment, absent
some genuine and supportable reason to keliee that the comment
should he taken seriasly. Sec supra note 14.
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here by the court of appeals.’ However, amicl would rf-
emphasize our fundamental view that the Court should
hold that there iB no Ie(?al_ duty to warn or otherwise
protect allegedly suspected victims.

I1I. THE DEFENDANT'S DECISIONS ARE IMMUNE
FROM TORT LIABILITY.

In Rosa v. Consumers Power Co., 420 Mich. 567, 363
NW.2d 641 (1984), this. Court held that lower-level--
qovernment employees are immune from-tort liability for
discretionary" -décisions (as contrastfd -with-I'ministe- -
rial" acts) unless those'decisions are ultra vires or made *
in bad_ falth.-When the instant case was remanded for
reconsideration in Ilght of Ross, a majority for the court
of appeals rulea that the immunity Tecognized In R0SS
did not protect Dr, Lhim’s decisions. The court reasoned
that Dr. Lhim’s discretion was constrained by the “rele-
vant standard of care.” Because the jury found that Dr
Lhim violated this standard, the majorit _concllﬁied that
Dr. Lhim’s decision was ministerial.” Davis v. Lhim, 382
N.W.2d 195,198 (Mich. Apﬁ. 1985). The dissent objected
to this view_ because’“[wjnether John Patterson should
have been discharged from the state mental hospital or
whether there was a_need to warn plaintiff's decedent,
involved complex medical discretionary decision-making.”
382 N.W.2d at 200 (Cynar, J., dissenting).

The maéorlty’s ruling cannot b? xeconciled .with, .Ross,
Ross expréssly”protects public employees from the risk of _
tort |Iabl_|l_ig—W en they—are—re?uwed to exercise signifi-
cant-decisionmaking I the—Eer ormance of-their-duties.-
As this Court recognized in Fisher v, State of Michigan,
422 Mich. 833, 363 N.W. 1 (By Or er?,
and many other Michigan cases have held, mental health —
decisions such as those'made.by Dr.-Lhim-are discretion—
ary'and "hence" immune'from tort-liability. B)( charac-
terlzm([; these decisions as ministerial whenever the “rele-
vant standard of care” is violated, the majority below
would eliminate the immunity afforded public ermployees
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N regti enoeactrons Amici ur%e the Court to reject this
view and hold that Dr. Lhim’s Qecisions are precisely the
kind that ROSS immunizes from tort liability.

A Acts By Public Employees That Require Srgnrrcant
Decisionmaking Are Immune From Tort Liability.

In _Ross, this Court addressed the unsettled Iaw in
Mrchrgan concernrngI the |mmunrt¥ of State employees
from fort liability. “Ihe Court egr ained that rmmunrty
for pub Ic servanfs was required “t0 ensure that a decision
maker is free to devise the best overall solution to a
partrcular problem, undeterred by the fear that those few
€0 Ie wh % are ipjured by the decision will brrnq sujt."

Conseriuentl the Court held that
lower IeveI r%overnment]o icials Htep oyees and agents are
immune from tort liability when they ar

1) actin durrnrqethec rse o[ therre Io ment and
trhni asona % elieve. the e acting,
t the scope o rr authority;

2) acting in good faith; and
J Pi%rlf%r:rtrging discretionary,-as opposed to ministe-

363 N.W.2d at 66768

Because the third prong of this test had sometrmes
been difficult to apply, the”Court carefuIIy ex Iarned the
distinction between discretionary and ministerial acts
Drscretronary acts were not Irmrted to those_invol vrng

u6a§é judicial or policymaking authority.” 363 N.W.2
at 00, Instead, this Court cited with approval Professor ’
Prossersdefrnrfron of “discretionary acts” as those which*
re urre ersonal deliberation, decrsron and dtNment

Consumers Power Co., 4
641 (1984) Hence, “[a]n rndrvrdual who decrdes whether
0 engage In a particular activity and how best to carry
It ou’engages in discretionary activity.” Id. The Court
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characterized the protected conduct as “ ‘discretionary-
decisional’ acts.” 1d.

Discretionary-gecisional acts were contrasted with con-
duct in which_the actor had little or no choice or was
merely executing a prior decision. Characterizing the
latter” conduct as “ministerial-operational,™ the Court
ruled that such conduct is not immune from’ tort liability.
The Court concluded. that the “distinction between is-
cretionary’ and ‘ministerial’ acts Is that the former in-
volves significant decision-making, while the latter in-
volves the execution of a decision ‘and might entail some
minor decision-making.”

Although in some cases the line between acts involving
srfgnrfrcant decisionmaking and those involving executio

of'a ecrsron and_minor decisu..' naking may Blur, this is
not such a case. The decisions nade by Dr. Lhim clearly
required the exercrse of substantral discretion, and @
strarghtforward apﬁ lication of the principles artrculated
In ROSS indicates that those decisions are immune from
tort liability.

B. Dr. Lhim's Acts Were “Discrelionary-Decislonal”
And Are Immune From Tort Liability.

The plaintiff's claim against Dr. Lhim included two
distinct acts of negligencé: the decision_not to seek In-
voluntary hoertalrzatron for Patterson after he requested
release, and the decision 1jot to warn Mollie Barnes that
Patterson BresentedM ty’ger to her, Each of these dec-
sions by Dr. Lhim* required significant decisionmaking
and hence IS protected from tort liability.

1* The Decision Nat to Apply for Involuntary Hon-
pilalization 0 BattersghJ Y y

Because Patterson had been voluntarily admitted to
the hospital, he had a statutory rrght to he released within
e days after re%uestrng rel ease unless te cmmrt—
rent procegures provided 30,1 8ans
Mental Health Code were rnrtrated MCL §330141 (1)
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That section provides that after a patient requests release,
an application_ for involuntary hospitalization shall he
filed n court if it is determinied that the patient is “a
gero requirin .treatmwt ﬁs deflvgd in Ethe statut%
nd should remain _In the nospital.” MCL § 330.14

emphasis aaded). The relevan Ianﬁg,age in 8 330.1401
efings a "person requiring tifafetment” &, Intsr alla:

(g%] erson wh? '

| mentaQNM,Q*nd ho as a resulé
that menta |j

Iness can. reasonably be expecte
Wlthln the near fyture ﬁ) ntentl na? tor uningen-
tionally el

serousy% sically Injure himselt or another
erson;.ang. who nas engaged in an act or FCIS or
ade Sloqu icant threats that are substantially sup-
portive Of the expectation.

MCL §330.1401. Before a court will aﬁprove the in-
voluntary hospitalization of a patient, the State must
prove by clear and convmcm? evidence that the patient is
at ;%egson ,\r/(leaugrmg trveve{atngteaJ Wégth/l _ttp]e nA1ean|n of ztg%
statute. , ich. App. 755,
s Mttt o 4

Following Patterson’s request for release, Dr. Lhim
determined"that Patterson could not reasonably be ex-
pected within the near future to intentionally or un-
Intentionally cause significant fpre)ysmal’_‘harm to Rimself or
another person.  Testimony of Dr. Lhim, Vol. 7, at 103,
Consequently, Dr. Lhim did not apply for Patterson’s
continued hospitalization, and Patterson was instead re-
leased and referred to the South-West Mental Health
Clinic for oqutpatient treatment. Two months later, a
second psychiatrist also determined that Patterson was
not a "person requiring treatment”,and refused to admit
Patterson to a mental _hosplfal on.an involuntary basis.
Testimony of Ruby Davis, Vol. 4, at 73

In_ deciding whether an apglication to involuntarily
hospitalize Patterson was appropriate, Dr. Lhim was re-
quired to exercise significant discretion. The criteria
specified in §330.1401 of the Mental Health Code neces-

5

sitate Beveral very difficult judgments, including]: (1%
whether the personi has a "suljstantial disorder of though
or mood which significantly impairs ,{udgment, behavior,
capacity to recognlze reality, or ability 10 cope with the
ordlnarP/,demans f life,” MCL §330.1400a (defining
“mental illness”); (£) whether the Person can reasonably
be_ expected within the near future oserlouslg (Physmall
injure_himself or another person, MCL §330.1401(a);
and _(3? whether. the persons’ acts or threats are "sub-
stantially supportive”™ of this expectation. 1a.

These criteria require the mental health professional
to dliagnose mental disorders, assess the degree of the dis-
order "and ifs effects, and attempt to prédict the prob-
ability of violent behavior In the future. In_describing
the criteria in v_er%/ general language, the Legislature has
correctly recognized”..thal thelr—applllcatlon Tequires the
exercise’ of considerable judgment,-"based on-a-careful

and necessarily.uncertain) ‘oalancing of ‘manyTactors.
Vhich factors shiould be takenTntq*acicdunt,'ahd the rela-
tive weight they should be given, is a matter of substan-
tial disagreement. As the United States Supreme. .Court
has recently observed:

Psychiatry Js not”  an .exact.science, .and. psy-
ch%tnstsydlsaﬂref, deﬁ/ an %re uenﬁ 0N 4 at
constifufes me ﬁa illness, on.tRe appropriate dla%-
nosis to'be attached-to fuven he ei(wPr an sywpftom,
on cure and treatment™andjmjikelthood of-future
dahgerouBnesa.- -
Ake v. Oklahoma, 106 S. Ct 1087, 1096 (1985). Perhaps
the one conclusion that can definitively be reached about
the mental health professional’s role in resolving such ques-
tions 1S that It requires “personal dgggeratlon, decision
and judgment.” Ross, 363 N.W.2d at 66a.

It should also be emphasized that in deciding whether
to app_%/ for involuntary h%s:%ltallzatlon under §330.1420,
the criteria specified iri §330.1401 are not the only con-
siderations. This section provides that involuntary hos-
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pilalization should only be sought if these criteria arc
satisfied and a determination IS made that the patient
"should_ remain in the hospital." Nothing in the Statute
constrains the determination of whether a voluntary ad-
mittee who satisfies the §330.1401 criteria "should re-
main in the hospital.” In making this determination, the
mental health professional will Consider factors such as
the therapeutic conseqluences of refusing a voluntary ad-
mittee’s request for release, the feasibility of satisfactory
outpatient treatment and the advantages of.integrating
the patient back into the community. See Cairl v, Minne-
sota, 323 NW.2d 20, 23 (Minn. 1982) (indicating that
the assessment and balancing of factors such as these in
deciding whether to release mentally retarded patient re-
gulres "precisely the, type of governmental decision that
liscretionary immunity was designed to protect from tort
litigation by after-the-Tact review.”)*

In Teasel V. De%rtment of Mental Health, 419 Mich.
30, 3B NW.2d 75 (1984), this. Court recognized the
discretion that such decisions entail. Discussing the de-
cision to discharge a patient, the Court indicated that:

anifestly, the decision whether 3 hospitalized pa-
chlent ?s Mclinhca\ﬁ .su(}tatw *or daisg}}alp e or ‘pno
ongey meets the criterja of a person requiring treat-
mert” 1s,a matter. of profes§ional judgment. The
nature of psychiatric care and treatment to pe pro-
vided to osthallze Ratlent and the deciSion

e
treat onger. nec SS&IQéj are mat-

whet eF e thls an
Ieas callpg or the exercise”of Informed medical
judgment---

4 Section 330.1476 of theVerttail ™ ITei iUh"CodkeTi lao-providea that

a metal health professional, may-decide that"a-"person requiring'

treatment” _should be discharged from a mertal. hospital. -hile
§330.1476(2) requires a discharge if the ariteriia are not satisfied,
aen ifthey are met, §330.1476(1) provides that a patient may be
discharged "at any time'" if deemed 'dinically suiteble for dis-
chare.”™ MCL §330.1476(1).-
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... JI]tis clear to us that the decision to release
a Judl[cJaﬁly hospltaﬁlze patient IS discretionary with
health caré professionals. .

355 N.W.2d at 83"

It is equally clear in this case that Dr. Lhim’s deter-
nination that'an application for involuntary commitment
was unwarranted involved "significant_decisionmaking.”
As Ross expressly protects acts requwm%_"&gnlflcant
decisionmaking,” 363 N'W.2d at 668, Dr. Lhim’s” conduct
is immune from tort liability."

~ Without questlonmﬁ the fact that a_decision concern-
ing. commitment involves substantial discretion, the ma-
jority below stated that Dr. Lhim’s judgment was con-
strained by the "relevant standard of care™ “the con-
duct of a Teasonable psychiatrist practicing medicine in
the light of present-day scientific knowledge.” 382 N.W.
24 af” 198, According to the majority, it the relevant
standard of care is violated, 1.e.,"there is negligence, . a
ublic employee’s decision is transformed jnto m,mlf-
erial one.” 11 so holding, the majority opinion ¢ ecﬂyeP/
eliminates the doctying of m%mdu | rpmumté/ In“al m
negligence actions, for if the elements of the négligence

45See also id. at86 ('the nature of decisions concerming psy-
chiatric care, treatment, and discharge from hospitalization inohes
the goplication of specialized knowledge, eqperience, and profes-
sical judgment’). AMgpWj**stating that this decision was
Judgmental and discretdl|ni(fale Court also held that an offical
deciding 0 release a ju'ddlaljyyicepitalizad patient must make an
informed decision "according © the ariteria for discharge estab-
lished by the Legislature.” |d. at 83. In this case, Dr. Lhim3 deci-
sion was in fact based on the statutory ariteria; the gopellees
argument s sinply that Dr. Lhim wrongly decided that the statu-
tory aiteria were not satishied. This s exactly the type of judg-
ment that the Court found  be clearly discretionary in Teasel.

44 1t should be noted thet "[t]here is no 3uggestion'*’in this case ™

"that defendant was not acting wirthin . . . the.soope of his authority <
or that defendant was not acting ingood faith.”” 382 N.W.2d at 19%6.



claim are established, the defense of immunity is for-

failed> -

, Nothm% in Ross remotely hints at this drastic_limita-
tion on the scope of .individual immunity. To the con-
trary, In protecting sqnl_flcar]t decisionmaking, by pub-
lic emPonees from™tort liahility, Ross intended "to” en-
sure” that the decisionmaking process is not encumbered
by the fear of litigation. (,

By restricting this assurance %, .dpdisions that fall
within the "re ?vant standard or -jree” the mraHorlt ,
opinion cqmpletely undermines this, objective. No matter
what degision is=made, if an injury results this will

a significantrisk of itigation, ‘with Its attendant

urdens, émbarrassment and P_otentlal for |Iabl|lrt7¥. If a
plantiff properly alleges negligence, a public_employee
(and the State 1f indemification is provided) will” be
stbjected to the costs of discovery and other pretrial
P_roceedlngs. If the plaintiff’ Rroo eVen raises a ques-
lon of fact as to negligence, the employee will face the
burdens and risks of & jury trial.

The implications are particularly disturbing in a case
such as this, where the “‘relevant Standard of"care” gov-
erning predictions,,of. dangerouaness. is at best both un-
clear "and subject to widespread” disagreement, and at
worst a fiction.4 1 the majority’s view Is adopted, men-

4/ The fect thet the majority found that the standard of care
includ the statutory criteria in §330.1401 does not limit the soope
of te mgjority”s ruling. As its holding on the failue to warn
isse imiicates, the majority would reach the same result even ab-

Moreover, as eplained supra, the statutory scheme requires the
earcie of significat discretion and there 1a no suggestion that
Or. Lhim stepped autside the boundaries of the statute by consider—
ing inpermissible factors. SeS supra note 45, For reasons devel-
oped iIn the 4, Dr. Lhim3% highly discretionary decision that the
statutory aiiteria were not satisfied should not be deemed “minis-
terial” sinply because it was later determined that he decided
inonecty.

RSee supra Note 7.

tal health professionals will know that if the)( decide that
a patient is not dangerous, and the patient later m*ures
someone, the reasoniableness. of their judgment will be
second-guessed by a jury with the knowlédge that they
were In fact wronﬁ. Because the mzyorltys rule effec-
tlveIF¥ eliminates the protection afforded such decisions
by Ross, it" provides _a'stron?’"lnce,ntlve t0 'chqose the
lcogrls%/ of action entailing the Teast risk.of litigation and
iability.-

This is exactlg what Ross was intended to prevent-
Amic urge the Court to adopt Judge Cynar’s view and
hold that Dr. Lhim's decision that involuritary hospitaliza-
tion was_ unwarranted involved "complex . .". discretion-
ary-decision making” and I immune from tort liability. 4

2. The Decision Not to Warn the Eventual Victim

. Like the decision'not'to seek involuntary-hospitaliza-'
tion-of a'patient,“the" decision" to warn a'third party e
about a patient’s threats 1s not ministerial. To the cort-
trary, the courts and commentators have uniformly rec-
ognized that there are many ﬁossmle resP_onses to such
threats. In choosing betweer those alternatives, the men-

49 1t s alo important 1o note that darecterization of such deci-
sions as ministerial has inplicatios far beyond the context in
which this case arisss.  Inaressirgly, mental health professionals
are being asked to moke extreordirerily difficdt predictions of dan-
gerousness— judgments they are ill-apiged to make, but are
demanded by society™s needs tomake. On these judgments, decisions
affecting freedon or irstituticelizatian, and even life or death,
may tum. See, e.g., Barefoot v. Estelle, 463U.S. 880 (1983) (men-
tal health testimony s adnissible to sld jury”s determination of
whether defendant presented a future threat tosociety, for purposes
of Imposing death penalty); 0'Connor v. Donaldson, 422 U.S. 563
(1975) (limitirg States authority to cvilly commit nondangerous
individuals).

Although the necessiity-for-theSFF judgnenta'“ ireSi ly “‘uiTderstood
their consequences make itattical -to digel any notions .of scientafic.
dojectivity. These are not ministerial teds. (They-are-cecisios in-"
wlving sighificant disoretion, and if they are ¥ ‘appropri:*
gi:& (rather than digoositive) weight, they jrust. UC. recognized as -



til health professional must exercise "personal delibera-
tion, judgment and decision.” The choice reached in each
rase clearly is a “discretionary-decisional” act and hence
IS immune from tort liability.

The first determination that must be made by the
mental health professional confronted with this choice
is the probability that a threat will be acted upon... A9
demonstrated in"Part |, this judgment is_both extremely
difficult and necessarily uncertaind) It involves an as-
sessment and balancing”of many factors, such as the clini-
cal diagnosis of the patient, the context in which the
threat 1S uttered, the way in which the threat Is ex-
Pressed, the patient's opportunity to act on the threat,
he [f)atlents past history of violeénce or suicide attempts,
the Tactors that provoked the threat (e.g., stress, a_ spe-
cific act, etc.) and whether they are likely to_ continue,
(he patient's response to treatment, the” patient's re-
squrces, outside the hospital (€.g., a sufpportl\_/e family)
Hie ga_tl_ent’s relationship with the ﬂ)_em Ied "wgilm,” and
the ability of that person to protect him/herself.

Assuming that the mental health professjonal concludes
that the threat presents a serious risk, the possible re-
sponses must be assessed. These alternatives include:

13 Intensifying the ralpy'bg mcre:?]sm the fre-
(L ncg/ of treatment, (£)-equ stlneq the
turn-oyer his planned Weapon' to . th tﬁmp rarey CUS-
tody of the therapist, (3) starting the patient on

trar¥qui|izmg mechat|on,'(4) Increasing'the dosage

See. .0, Roth & \eisel, Dangerouaness, Confidentiality, and
the Duty to Warn, 134 Am_ J. PSYCHIATRY 508. 509 (1977) ™'[T]he
hulk of exqert opinion Rnd research data  indicates that neither
psychiatrists nor anyone el can reliebly predict the likelihood of
a mertally il pptient™s future violexe. The clinicien willing ©
make such judgments s recessarily uncertain as to the accracy
of his predict,as, save for tte certainty that he will overpredict
that which he fears 1o be psidle.™) [hereafter Rosa & Weisel],

M See, e.0., MacDonald, Homicidal Threats, 124 Am. J. Psych. 475
47990 (19g7).

atlent to e

nt to submit to a brief volunta Italiza-

IO?’ élr%HW(\]/.the aélent to return for _hs.reﬂ]u-

ariy stieduled Visit, gnd to ?all teteramt[lf e
patrent in the interim tears a loss ot control.

In some cases, it may be deemed necessary fo wamn the

PO|ICE, the patient’s family, a person who will have cus-

ody of the patient or the specified victim. Involuntary
hospitalization may also be considered.

In deciding what_is the most appropriate resoonfe to
a given situation, judgments must be made about the
seriousness of the thréat, “the impact of the proposed
intervention on future therapy” and the likelihood that
the |r]5tgervent|on will prove successful_ in preventing, vio-
lence.5 Needless to say, this decision is not ministerial—
It requires 3|?n|f|can discretionary - decisionmaking by
the mental health professional.

Those courts that have followed the Tarasoff rule have
uniformly recogfnlzed_the importance of preserving this
discretion. In fact, in Tarasoff the court stated that
there was_a "broad range of reasonable practice and
treatment” and the proper manner to discharge the duty

02 Leonard, A Therapist's Duty to Potential Victims, 1Law &
Hum. Beh. 309, 313-14 (1977). See also, Roth, Clinical and Legal
Considerations in the Wherapy of Violence-prone Patients, in 18
Current Psychiatric Therapies 65, 57-583 (1978) (rdictiy- that
Instead Issuingwamings, thergpists altermatively may dscick that
“'other persons, even the threatened person ... [should] be brought
into the ther.ipy, the patiet™s environment may be restructured
(ridding the patient of weapons), or increased frequency of psydho-
therapeutic dntacta may bs recormended. Some pbats, given
knowledge of the thergpists dilemma and treir legitinate con-
cemn for the velfare of ifl | Tnay themselves be willirg to v.nm
otrers of a potential dafiAf 1jlelse may give permission tov the
therapist to -wan others.”); RAA <€ Weisel, supra rote ®, at 5*0
(indicating that "'even when danger seems likchf,] saweral nitsme-
tes are often awilable thit permit continuing management of
the violent or potettially violent patient without compromising
treatment’).

HRoth & Weisel, supra note 0, at 511.

tohfe apg)ﬁtient'élrgdd% on rge_di atiffn; | h%gﬁ\/iqtihg



of care would nece&sanl& var w?h the facts o{ eaih
1gase_. .. Tarasort v. Regents of University of Call-
ornia, 131 Cal. Rptr. 14, 501 P.2d 334, 345" (1976).”
The court further stated that patients’ threats "are In-
frequently executed and “[cjertainly a therapist should
not be encoura?ed routinely 'to reveal such_ threats; such
disclosures coufd serjously ‘disrupt the patient’s refation-
ship with his therapist arid with the persons threatened.”
51 P.2d at 347. i,

. The dispute now hefore thﬂ“tlpljtflprovokes a stark
illustration of the discretion involved In such decisions,
fn this case the patient had no history of violence, the
only specific threat was made outsidé the presence of
Dr. Lhim, the threat was made two years earlier and
had not been acted upon, and the threat was made di-
rectly to_ the victim. “In these circumstances, Dr. Lhim
had @ wide range of options to choose from  (including
takmq no specific action In response to such an attenu-
ated threat), and the appropriateness. of warning the
victim was, to say the least, highly questionable.

In holding that Dr. Lhim’ failure to_warn Mollie
Bames was"a ministerial act, the majority below _did
not question the difficulty of determining the” appropriate
resRonse,tp a patient’s threat. Instead, it ruled that
such decisions become “ministerial’ whenever they are
made negligently, 1.e., they violate the standard of care.
This dimindtion of the protection that Ross affords public

M See also. Lipariv. Sears, Roebuck & Co., 497 F. Supp. 185, 193
O©- Neb. 1980) (This duty requires that the therapist inftiate
whatever precautions are reasonably necessary to protect potential
victis of this patient.’); M alhts v. Ireland, 419 N.E.2d 78, 785
(rd. 1981) (duty s "to exarcise ressoeble care under the
cirourstances™™); Mclintosh v. Milano, 168 N.J. Super. 465, 403
A.2d 500, 511-12 (1979) ('duty to take whatever steps are reason-
ablyrecmsary’g;l\_t;te,_Psychotheraplsts and the Duty to Warn:
An Attempt at Clarification, 19 New Eno. L. Rev. 597, 598 (1984)
(‘The common threaed that runs through the Gasss is the duty to use
reesaoeble care under the cironstances. The discharge of that
duty depends on the circumstances of each &.”).

i

employees should be rejected. Dr. Lhim’s decision was
highly discretionary and falls squarely within the in-
dividtal immunity fecognized in Ross.

C Michirqan Case Law Clearly Establishes That
Mental’ Health Decisions By Stale Employees Are
Discretionary And Are Immdne From Tort Liability.

Issues very similar to those raised here have previgusly
been considéred by this Court and by the Michigan Court
of Appeals on numerqus gccasions. These cases over-
whelmingly establish that Judge Cynar correctly found
that mental health decisions involve “complex .”. . dis-
cretionary-decision making” and that nPubllc employees
making these decisions aré immune from tort liability.

Most mportanW, in Fisher v. State of Michigan, 422
Mich. %& 363 N.W.2d 229-(1985) “(By Ordér), this
-Court held t.iat a trjal court had properl granted sum-
mary judgment in favor'of MndividuaT"staté'clefenda'rfts
who™ viere” being sued for-negligent hospitalization and
detention of the plaintiff in-a-State mental institution,
The court of appeals had reversed the trial court and
held that the defendant psychiatrists had not been en-
ga%ed in discretionary acts. After holding. the. appeal
0f that decision in abeyance pending a deciSion in Ross,
this Court summarily ordered reinstatement of summar
judgment in favor “of the individual defendants. We
ur%e the Court to adhere to its decision in Fisher here
and hold that Dr, Lhim’s decisions were discretionary
and immune from tort liability.

With the. exception .c*.the mag'ority "below, **all“other
MIChIEaIP] Cases suppf_?r,%‘thls resulf. T a case much like
this, Funrmann_v. ‘Raifaway, 109 Mich. Aépp. 49 31
N.W.2d 379 (1981?, v den., 414 Mich. 858 (1982), the
court of appeals affirmed the trial court’s degision (I;rant—
Ing summary #uﬂ?ment in favor of the defendan _P_s -
chiatrists. [n Fuhfmann, the two defendants had certifiéd
that a patient was mentally ill but was not dangerous to
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himself or to other persons The patrent was then reIeased
from the Center for Forensrc Psmc |atry and four
months- later shot the plaintiff. Although- the pIarntrff
alleged that the defendants acted neg égentl the court
of appeals ruled that their actions were discrétionary and,
hence, immune. 1t reasoned:

Plainl r¥ the aBtrvrtres of the d_?ﬁen%ant B chiatrista

t hrnrg ut mrnrst 13 ecisions, require
Ions% ons. are stheutrmate In, discre-

etermine tne staPe Of q Perspn’s ps Cﬁ 1S,

itself a fask requiring great discretion and when'.
PBS tfask I? COﬂ 0l % '[t? fne even more Im OS(Pe

% resolvin anot er’s
rfs%n canngt sard to be "ministeria
that wor

311 N.W.2d at 382

Srmrlarly in HamrItonv Re nolds, 129 Mich. Ap
W, "1 (1983), v 122 Nich. 890 (1
surt was brough after a ﬁatrent ata state operated psy
chiatric_hospital left the sprta grounds and killed " the
plaintiff's decedent. The plaintiff alleged that one of the
defendants, the patient’s trea ing physician, had negli-
gently Hrven the patient a ?roun S pass. The trial court
ruled” that as a public employee, the defendant was im-
mupe as a matter of law. The court of aBpeaIs had ittle
difficulty affirming this conclusion and observed "[t]hat
the exercrse of consrderable discretion is required of those
care with the respansibility of determining whether
|atr|c hospital Patrents shiall be confrned {0 the hos-
%5ta buil mg canno 8amsa{ W2d at 154
aso omr ee V. Detro 121 Mich. App.
W.2q 5%, 5% ?982 ), IV 0n.. 422 Mich.

aﬁrrmrng %rant of summar uo’lgment In favor

of doctor ‘and clinical ps chologist who wére responsible
for care treatment and attentron of patients in’ mental
hospital. Explaining that this result was re urred by
either the discretionary/ministerial or "scope of employ=

berty,-the conse
PO

In any sense

45

ment” test of immunity, court indicated that “very little”
of what a psychologist does is ministerial).M

Subsequent to Ross, in_ Canon v. Bernstein, 144 Mich.
App. 35 NW.2d 773 (1985), the court of agpeals
reviewed a trial courts decrsron that em plofyees at
lic mental health facility were immune from surt for
neglr% nce |n counselrng and treating a mental patient.

ourt of Appeals affirmed the [ower court's ruling,
holding that as a matter of law the alleged conduct in-
volved ™discretionary acts.” 375 N.W.2d af 775.

FrnaIIy in Toblas V. Phelps 144 Mich. App. 272. 375
%5 (1985 te court considered an - action
brought by tbj estate of a patient who died at a State
medical facility. The estate alleged that the physicians

1L Accord Knapp v. Moreno, 137 Mich. App- 763, 369 N.W.2d 630,
663 (1984) (where plaintiffclaimed that staff psychiatrist had been
negligent in diagosis and treatment of patiat, trial courts grant
of summary judgment based on psychiatrists immunity was
affirmed; court of gppeals stated that this result was dictated by
ertrer the’ 'scqoecrferrploe/ment' or "'discretionary/ministerial’ test
for immunity) ; Estate dams v. Northville State Hospital, 131
Mich. App. 633, 345N.W.2d 207, 208 (1983) (holding th-t diagosis
and treatment of patient at state mental hospital was a discre-
tionary activity); Mason v. Rosen, 124 Mich. App. 204, 333 N.W.2d
513, vacated and remanded, 422 Mich. 897, 368 N-W.2d 243 1985)
(holding that varios allegatlo's of negligence relating to the care
and treatment of mentally 111 person concerned dlscretlrnary xts
and hence public employee was immune From lisbility); cf. McGhee
v. Bhama, 140 Mich. App. 49, 863 N.W.2d 298, remanded, 422 Mich.
90, 369 N,w.2d 84||(VB>, (hoting the ' reluctance of other
parels” tofollorvmml.tuﬂ|aldlrgﬁatpr>ydrlatrlstatstatefmllny
was immune from liagplty” Wwed on the "‘soogpe of employment”
test). =1t

It should be noted that while Mason and McGhee, along with
many othef Michigan Court of Appeals cases, were remanded for
recorsiceration in ligtofRoss, this Court did not |rd|cate how that
isse was o be resolved on remand. Cf. Fisherv. State of Michigan,
422 Mich. 833, 363 N.W.2d 229 (1985).

The same conclusion has been reached in other jurisdidions. See
Papenhausen v. Schoen, 268 N.w.2d 665 (Minn. 1978); Sherrill v.
Wison, 653 S.W.2d 661, 664-67 (Mo. 1983); Jarrett v. Wills, 383
P.2d 955, 997-G8 (Or.. 1963).
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involved had been negligent in treating and manitoring
the patient and providing instructions t0 the staff. -After
observing that numerous cases prior to Ross had ruled
that such conduct was “inherently discretionary,” 375
NW.2d at 33, the court_recognized a less absolute--but
ncvertheles* very broad— |mmun|]ty for such conduct. The

court stated tha 1

ttteattas'tta AT o 1 Yttft&‘l'ftttetttﬁoftttt ‘Ltt
Jtdpn uring tae weaning. process inv ve Mmedl

ments. “These .are discretionary e&gémlﬂg

t|on OWever, | defendants |n act “decl
monlt?nn%vgas necessar (PPuar against deteriora-
t|? (tp ecedent’s ?n tfon, negligent execution
that decjsion would outsdgetes%ope of dthelr
IVI |mmunttg . ition, 1 dFe] ants
that monitar Pg{ nece fsarfy al u({e 0
J m or properly Info esta the decedent’s
con Ition was a ministerial act.

ld.

If this test is applied to Dr, Lhim’ decisions, those

e0|5|ons Cle rl¥ are protected from tort Tiability. Like
decisiors a out hea Rroprlateness of treatment and moni-
tormP deciding whether a patient is dangerous, whether
Invo untag/ hos italization |s warranted and whether a
warnlngl app oerate IS |g ly discretionary. There is
no allegation in this case that after making” these deci-
sions, Dr. Lhim was negligent in executing thém.

Finally, two points should he mage about the deC|3|ons
mF{itrtttann I.El)amt?ton Pomtfee Knapp, Adams, Mason,
Canon and Tobigs. First, al| of these cases implicitly re-
ject the_view of the majority_ below that a decmon 1S
ministerial simply_because it”is made ne%hgently Sec-
ond, these cases uniformly hold that dec sions Very similar
to those at issue here mvolye significr. _discretion and
are immune from tort liability. " We ° jeve that these
cases were correct%demded in_hoth re.c \s and we urge
the Court to adopt the same pasition.

47

CONCLUSION
For the reasons stated above, the judgment of the court

of appeals. should
entered In favor of the defendant.
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Senator Fred F. Zharoff

Alaska State Legislature

RO. BOX 45, KDDIAK. ALASKA 3615 19) 486529
DURING ESSION:

& PQ. BOX V, JUNEAU ALASKA 99811 =(37) 456-3473 =45-3474

DISTRICT N ~
ALASKA PENINSULA =ALEUTIAN CHAIN «=BRISTOL BAY =KODIAK ISLAND = AKE CLARK/LAKE ILIANA =RIBILCF ISLANDS =SHUMAGIN 1SLANDS
MEMORANDUM
TO: Senator Paul Fischer

Chairman
Senate Health, Education

FROM: Senator Fred F.
DATE: April 28, 1988
RE: CS For House Bill 495 - "An Act relating to fisheries education; and

providing for an effective date."

I respectfully request that CSHB 495 be scheduled for a hearing at the
committee™s earliest convenience.

CSHB 495 would allow a school board to establish a fisheries education program
in elementary, secondary, vocational and community schools in its district or
regional educational attendance area. The program would include instruction
related to the imoortance to the state of the commercial fishing and seafood
processing industiy, opportunities for jobs or careers in the indu. try, and
skills relevant to employment in the industry. The Department of Education
would develop and implement model fisheries education programs and
instructional materials, and encourage and assist school districts in

developing the programs.

The bill also would establish a Fisheries Education Fund in the Department of
Education. This fund would consist of appropriations, federal funds, private
grants, endowments, and contributions. In making grants from the fund, the
department would consider programs that are designed to assist in the economic
development of the attendance area served by the applicant, and give priority
to programs in elementary and secondary schools. In addition, the department
would be required to report to the governor and the legislature on a summary
of its activities during the preceding calendar year.

Backup information for the bill is attached, as follows:
1. Department of Education fiscal note.

2. Letter of support from the University of Alaska Cooperative
Extension Service.

3. Resolution supporting fisheries education from the Southwest
Alaska Municipal Conference.

4. Letter of support from the Bristol Bay Borough School District.



Letter of support from Cordova Public Schools.

Brochure about Cordova Public Schools” Commercial Fisheries
Apprenticeship Program.

Report on "Alaskan Youth Preparing for a Fishing Future in
Alaska™, Commercial Fisheries Apprenticeship Program, Cordova.
The Cordova program 1is an example of the type of program that
would benefit from CSHB 495 and that could be duplicated in other
school districts.

"Renewable Natural Resources/Agriculture Curriculum” for
secondary and postsecondary education, developed by the
Department of Education.

Report on "Education and Training as a Solution to the Problem of
Alaska Hire in the Alaska Seafood Industry”, by A.W. Hall.



