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MEMORANDUM
TO: In te re s ted  P a rt ie s  + * «<-
FROM: Leonard 0 . GoodsttfnT Executive O ff ic e r
RE: C oaaittee on Legal Is su e s : White Paper on DOTT TO PROTECT

The attached m a te ria ls  address a new cause o f  ac tion  against aen ta l h ea lth  
se rv ice  p rov ide rs th a t i s  being created by s ta te  and fe d e ra l cou rts across the 
country. I t  has come to be known as the "duty to  p ro te c t" the pub lic  from the 
dangerous ac ts o f  v io le n t  mental p a tien ts . Psychotherapists and mental 
in s t itu t io n s  a re  in c rea s in g ly  being held l i a b le  f o r  c i v i l  damages where they 
v io la t e  t i l ls  duty by f a i l i n g  to diagnose o r p red ic t dangerouaness, by f a l l i n g  
to warn p o te n t ia l v ic tim s o f  v io le n t  behavior, by f a i l i n g  to  c i v i l l y  commit, 
and by prematurely discharg ing dangerous persons from the h o sp ita l.

In  response to a p roposa l Introduced in  the APA Council o f  
R ep resen ta tives, the ad hoc Committor on Legal Is su e s , chaired by P a trick  
DeLeon, created a work group to  develop a background paper on th is  issue .
Their product, which i s  a ttached , has been accomplished w ith the help o f  Anne 
Marie O 'Keefe, an a tto rney  and c l i n i c a l psycho log ist, who re cen tly  jo ined  the 
APA s t a f f .

These documents a re  intended to  inform  in tecested groups and ind iv idua ls  
about recent cevelopmcnts and to  o u t lin e  op tions f o r  dea ling  w ith them. These 
a re  not statements o f  p o lic y  by the American Psycho log ica l A ssoc iation . The 
enclosures in c lud e : a le g is la t iv e  a le r t ;  a model b i l l ;  an exp lanation  o f  the 
duty to  p ro tec t and the need f o r  le g is la t iv e  red re ss ; an annotated 
b ib liog raphy o f  research on the p red ic tion  o f v io len ce ; an annotated 
b ib liog raphy o f  research on the dangerouaness o f  mental p a t ie n ts ; a 
ch ron o log ica l l i s t in g  and b r ie f  d e sc rip tion  o f  case law in  th is  u rea.

Should your o rg an iza tion  decide to pursue le g is la t iv e  re d re ss , o r  
le g is la t io n  tha t would preempt the ju d ic ia l im position o f  th is  duty, p lease 
keep us posted on your p rog ress , and le t  us knov i f  we can be o f  fu r th e r 
a s s is tan ce . You may c a l l  Anne Marie in  the O ffic e  o f P ro fe s s io n a l P rac tice  
(202 ) 955-7640 .

1200 Seventeenth St. N W 
Washington. 0 C. 20036 
(202)955-7600



A MODEL BILL TO LOUT PSyCHOTOXHAPISTS' CIVIL LIABILITY 
FOE THX VIOLXXT ACTS OP HXXTAL PAIIKSTS

(1 ) Xo monetary l i a b i l i t y  and no causa o f ac tion  nay a r ia s  a s a itu t any 
[psycho log ist o r  p sych ia tris t/p sycho th a rsp is t/sa rv ic s  p rov ide r liesnsad undar
Chaptar __] f o r  fa i l in g  to  p ritd lc t, warn o f o r  taka pracautions to provide
p ro tection  from a p a tie n t 's  v io le n t behavior un less the p a tien t has 
coaaunicated to  the [psycho log ist o r  p sych ia tris t/p sycho th a rap is t/sa rv ic a
p rov ide r licensed undar Chaptar  ] an ac tua l th rea t o f physica l v io lence
against a c le a r ly  id e n t i fie d  o r  reasonably id e n t i f ia b le  v ic tim  o r  v ic t ia * .

(2 ) The duty to  warn o f  o r  to taka reasonable precautions to  provide 
p ro tec tion  f r o *  v io le n t behavior a r is e s  on ly  under the lim ited  circumstances 
sp ec ified  in  subsection (1 )  o f  th is  sec tion . The duty s h a l l be discharged by 
the [psycho log ist o r  puych ia t.'ls t/p sycho th a rap ls t/se rv lce  p rov id e r licensed
undar Chaptar  ] i f  re a son a t le  e f fe c ts  are aada [ to  coassunicata the th rea t to
the v ic t ia  o r v ic t ia s ]  o r  [ to  seek c i v i l  cooadtaent o f  the p a tien t undar .
Chaptar  ] o r  (to  n o t i fy  the p o lic e  departaent c lo s e s t to the p a t ie n t 's  (o r
the v ic t ia ' s )  residence o f  the th rea t o f v io le n c e ].

(3 ) Vo monetary l i a b i l i t y  and no cause o f  ac tion  aay a r is e  undar
Chaptar   (p a tien t p riv acy  and c o n fid e n t ia li ty  a c t] aga inst any [p sycho log ist
o r  p sych ia tris t/p syeho th e rap is t/se rv ie e  p rov ide r licensed  under Chapter  ]
f o r  confidences d isc losed  to th ird  p a rtie s  in an e f f o r t  to  discharge a duty 
a ris in g  under subsection (1 )  o f  th is  section according to the p rov is ion s o f 
subsection (2 ) o f th is  sec tion .

NOTE: This document i s  intended to inform  in te res ted  groups and in d iv id u a ls . 
I t  i s  not a statement o f  p o lic y  by Che American Psycholog ica l A ssociation .



Federal and s ta te  cou rts serves che country have begun holding
psycho log ists , p s y ch ia tr is ts  and oan ta l h o sp ita ls  l ia b le  f o r  the v io le n t acts
o f  th e ir  p a tien ts . Lawsuits lik e  these used to be ra re  and seldom successfu l
because American la ir nas t ra d i t io n a l ly  imposed no a f f ic c a t iv e  duty to p ro tec t 
o th e rs . However, more and more courts are now adopting a d i f fe r e n t  standard 
fo r  psychotherapists whose patien ts k i l l  o r  se rio u s ly  hu rt o ther people.

This new "duty to p ro te c t"  (sometimes c a lle d  "duty to warn") was f i r s t  
imposed where h o sp ita ls  fa i le d  to keep sp ec ific  promisee to n o t i fy  fam ily  
members before re le as ing  pa tien ts who had made overt th rea ts o f  v io len ce . In
the 1970’ s the duty was extended to cover persons the th e rap is t had never mat,
but against whom ove rt th rea ts  o f physica l v io lence had been made during 
treatment. W ithin the la s t  few years damages have bean awarded to  p la in t i f f s  
who were to ta l strangers to  both the th e rap is t and the p a tie n t , such as the
v ic t ia s  o f ca r accidents and members o.1 a crowd in to  which a shotgun was
discharged. Damages have a ls o  been awarded to the esta tes o f  persons who ware 
warned, but who fa i le d  to s ta y  away from the pa tien ts who k i l le d  them.

In c rsas i. „ . y ,  a l in e  o f  l i a b i l i t y  is  being attached to dangerous persons '
whan they are admitted to  ho isp lta ls o r come undar the care o f p riv a te  
p ra c t it io n e rs . In  some ju r is d ic t io n s  th is  lin e  is  not broken by time o r by 
cri:«e. la th e r , psychotherapists are expaeted to  know who w i l l  be v io le n t , end 
to  lomehow p ro tec t against i t ,  although the courts have given l i t t l e  guidance 
on what sp e c ific  ac tions n igh t f u l f i l l  th is  duty.

Research has co n s is te n t ly  shown that v io le n t behavior cannot be accu ra te ly  
predicted on an ind iv idu a l b a s is . However, i t  i s  x w e ll es tab lished  
s t a t i s t i c a l fa c t  th a t those moat l ik e ly  to be v io le n t in  the fu tu re  are those 
who have been v io le n t in  the past. U n fo rtunate ly  f o r  mental h ea lth  
p ro fe ss ion a ls  caught in  th is  l i a b i l i t y  squeeze, reforms in c i v i l  commitment 
laws hava worked to increase the p roportion  o f mental pa tien ts who have 
c rim ina l records and h is to r ie s  o f v io len ce . Together, these le g a l 
developments are rede fin ing  the ro le  o f psychotherapist as a p re d ic to r , a 
p ro te c to r and a "deep pocket" defendant f o r  the victim s o f  v io le n t  crime.

Psycholog ists and o th e r psychotherapists are encouraged to remedy th is  
s itu a tio n  through le g is la t io n  tha t lim its  th e ir  l i a b i l i t y  f o r  the v io le n t acts 
o f p a tien ts . I t  i s  th e o re t ic a lly  poss ib le  f o r  a s ta tu te  to  p ro te c t 
psychotherapists with t o t a l immunity in  s itu a tion s  lik e  th i , but such a b i l l  
would be h igh ly u n lik e ly  to  pass any s ta te  le g is la tu re . Of course, whatever 
options are chosen w i l l  depend on p ra c t it io n e rs ’ needs and ex is t in g  laws in 
each ju r is d ic t io n . Por example, in  some sta te s a law on the duty to p ro tec t 
may hava to be accompanied by le g is la t iv e  reform  to give psycho log ists the 
option to c i v i l l y  commit th e i r  p a tien ts . In  any event, th is  seems an 
exce lle n t issue on which to  work in  cooperation with other mental hea lth  
d is c ip lin e s , and to educate a ta ta  le g is la to rs  about the proper ro le  o f mental 
h ea lth  p ro fe ss ion a ls  in  our soc ie ty .
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DOTY-TO PROTECT: THE HWtD FOR LEGISLATIVE REDRESS

During the lac* I9 6 0 1* and '7 0 '* , c i v i l  commitment la v *  aero** th* country 
underwent major reform . Du* proca** va* b u i lt  In to  commitment hearing* to 
p ro tec t eh* c i v i l  r ig h t*  o f paraon* threatanad v lth  Invo lun ta ry  
h o sp ita liz a t io n , and the burden o f  proof In  such bearings va* redefined as che 
a ta ta '*  re s p o n s ib i lity . In  add ition , the c r i t e r i a  f o r  evidence that would 
s a t is fy  th is  burden were sharpened and confined . In  gene ra l, Che s ta te 's  
parens p e tr la *  power —  I t s  power to decide what I s  best f o r  an In d iv id u a l end 
to Impose that decision even against the In d iv id u a l's  w i l l  —  was re je c ted  as 
the basis f o r  Invo lun ta ry  confinement. In  I t s  p la ce , de ten tion  was ju s t i f i e d  

•by the s ta te 's  po lice  power —  I t s  power to p ro tect the genera l pub lic . P roo f 
o r p red ic tion  o f dengerousness to  s e l f  o r  others becane a p re req u is ite  f o r  
c i v i l  commitment in  nost s ta te s .

Two unintended re su lts  o f these re fo ra* have recen tly  become apparent. 
F i r s t ,  a en ta l pa tien ts as a whole have become Inc reas in g ly  aora v io le n t . 
Research in  che 1 920 's , *30's and '40 '*  shoved that parsons discharged fro a  
sta te  aen ta l h o sp ita ls  were a rre s ted  f a r  le s s  o fte n  chan wars aenbers o f  the 
genera l popu lation . However, during the 1960 's , stud ies begsn to  f in d  that 
a r re s t ra tes eaoag ex -aan ta l pa tien ts were exceeding those f o r  the genera l 
popu la tion . C loser Inspection  o f  the data revea ls that pa tien ts v lt h  p r io r  
c rim ina l h is to r ie s  are la rg e ly  raaponslb le f o r  these p o s t-h o sp ita liz a t io n  
a r re s ts . Persons with no a r re s ts  be fo re h o sp ita lis a t io n  continue to  be more 
"peacefu l" a f t e r  discharge than the general popu la tion , but Che p ropo rtion  o f 
inpa tien ts with h is to r ie s  o f v io le n t behavior has increased d ram a tic a lly . In



genera l, reform  in  c i v i l  commitment has made chs > an ta l pa tien t population 
more c lo e e l7  resemble a prlaon popu la tion . In  p a r t ic u la r , re fo ra  has created 
the "revo lv ing  door" p a tien t who la  readmitted repeated ly f o r  short periods o f 
time, o fte n  as a d iv e rs ion  f ro a  and an a lte rn a t iv e  to  the c rim ina l law 
systsa .

▲ second consequence o f le g a l reforms that requ ire psychotherapists to 
becoae p red ic to rs o f  dangerouaness la  that courts a re  beginning to hold 
psycho log ists , p sych ia tr is ts  and mental h o sp ita ls  responsib le  ( i . e . ,  c i v i l l y  
l i a b le )  f o r  tha v io le n t ac ts coaa ltted  by tb a i r  p a tien ts . The aost pub lic ized 
o f these cases was che 1976 C a li fo rn ia  Supreae C ourt's dec is ion  in  T s rs s o ff v . 
kegents o f  the Daiv a rs i ty  o f C a li fo rn ia .

Ia  T a ra s o ff . a p a tien t made overt th rea ts o f  v io lence against h is 
g i r l f r i e n d  while he was in  treatment a t a u n iv e rs ity  counseling can te r. The 
psychotherapist contacted tha u n iv e rs ity 's  caapus p o lic e , who picked up and 
b r ie f ly  detained, but then re leased che p a tie n t . Tha th e rap is t a ls o  in it ia te d  
an in vo lu n ta ry  cr— lt a e nt proceeding, but did not pursue 1C to  completion. 
(Requirements f o r  c i v i l  coaa itaen t in  C a lifo rn ia  are e x tra a a ly  s t r in g e n t .)
Tha th e rap is t in  th is  case did not attempt to  warn the g i r l f r i e n d ,  and the 
pa tien t k i l le d  her two aonth i a f t e r  treatment ended.

In  holding that the v ic t ia 'a  parents could sue che th e rap is t f o r  damages,
tha C a li fo rn ia  Supreme Court created a new cause o f ac tion  that has since
oecoas the t ip  o f  a c i v i l  l i a b i l i t y  Iceberg . The court sa id th a t:

. ..o n c e  a th e rap is t does In  fa c t  determ ine, o r  undar 
app lic ab le  p ro fe s s io n a l standards reasonab ly should 
have determ ined, chat a p a tien t poses a se rious danger 
o f v io lence to  o th e rs , he bears a duty to exerc ise  reasonable 
care to p ro tec t che fo reseeab le  victim  o f  that danger.
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Tha C a lifo rn ia  atata courts extended th ia  duty in  subsequent caa e r  to 
include paraona In  '"cloaa re la tion sh ip s" to p o tan tia l v ic tim s, and who night 
a lao  ba in  danger. A fe d e ra l court in  C a lifo rn ia  a lao uphald tha l i a b i l i t y  o f 
a psychotherapist f o r  tha murder o f a person who had baan warned by three 
other sources o f tha danger posed by her lo v e r , an ou tpa tien t who refused 
vo lun tary confinement.

here alarming ere decisions by courts in  other sta tes that extend the 
psychotherapist's duty to  requ ire  "reasonable precautions to p rotect anyone 
who eight fo reseeab ly be endangered by” an ax-mantal p a tien t 's  behavior. In  
the s ta te  o f Washington, a pub lic  h o sp ita l was held l i a b le  when a patien t took 
angel dust f iv e  days a f t e r  d ischarge, and In ju red  a woman in  a ca r accident.
In  Nebraska, a V.A. h o sp ita l was held l i a b le  when e p a tien t f i r e d  a shotgun 
in to  a crowded dining room 40 days a f t e r  h is  discharge against a ad lc a l advice.

The cou rts , the p o lic e  and o the r components o f  la v  enforcement are ioauno 
from c i v i l  l i a b i l i t y  f o r  the harm th a t flow s from ac tions performed w ithin 
th e ir  scope o f  au th o rity . In  many sta te s mental h ea lth  p ro fe ss ion a ls  a re  a lso  
immune from l i a b i l i t y  f o r  good fa i t h  n la takes made in  the commitment process. 
However, f o r  many innocent v ic t ia s  o f  v io le n t crimes coaa ittcd  by patien ts and 
ex -pa tien ts , mental hea lth  p ro fe ss ion a ls  hava become the "deep pocket" f o r  
fin a n c ia l recovery . One very recent but vary re a l e f fe c t  o f  these court 
decisions i s  tha t tha number o f law suits f i le d  against psychotherapists and 
in s t i tu t io n a l p roviders o f  a e n ta l hea lth  care has increased d ram atica lly .

These new duties imposed on psychotherapists —  to p red ic t dangerouaness 
in  the patien ts they t r e a t ,  and then to p ro tect whomever might be harmed by 
those patien ts —* a re  inconsisten t with many o f the demands o f tha 
psychotherapeutic re la t io n sh ip  and the s k i l l s  and tra in ing  o f 
psychotherapists. No diagnosis o r treatment f o r  "dangerousness" e x is ts  in



psychology o r psych iatry , sad nothing la  tha sducselon sad tra in ing  o f 
psychotherapists equips them to pred ict fu tu re  v io lence .

Tha duty to pred ict dangerouaness a lso  contrad icts the find ings from a 
considerab le body o f research (sea attached annotated b ib liog raphy ).
Hegardlesa o f how des lraab le  p red ictions o f fu tu re  dangerousnesa a re , studies 
have consisten tly  shown that they s la p ly  cannot be aade with accuracy on an 
In d iv id u a l basis . S h o rt-te ra  p red ictions a re  aore exact than long-term , as 
a re  assessments based on observations In  the p a tie n t 's  n a tu ra l environment, 
compared to those performed in  In s t i tu t io n a l se ttin g s . However, In  genera l, 
whenever p red ictions o f  fu t i  :e v io lence are ventured by mental hea lth  
p ro fe ss io n a ls , they are wrong twice as o fte n  as they a re  r ig h t .

S t a t is t ic a l o r a c tu a r ia l approaches to such p red ic tion s , based s o le ly  on 
p o lic e  records, have been shown con s is ten t ly  to  be as good o r h i t t e r  than any 
c l in ic a l model. In  fa c t , the beet s ing le  p red ic to r o f v io len ce  in  the fu tu re  
i s  s la p ly  a h is to ry  o f  past v io len ce . This I s  p a r t ly  because a very small 
percentage o f the t o t a l popu lation i s  responsib le fo r  a v a s t ly  
d isp roportionate  amount o f v io le n t crime. (One study showed that persons with 
fou r p r io r  a rre s ts  have an 30 percent p rob ab ility  o f being a rres ted  a f i f t h  
tim e.)

Because crim ina l records are tha best p rad lc to rs  o f  dangerousness, the 
cou rts , the po lice  and other components o f  our law enforcement sy s te r could 
determine who I s  most l i k e ly  to commit v io le n t acts on an a c tu a r ia l bas is . 
However, under our c on s t itu tio n , s t a t i s t i c a l  p ro b a b ility  i s  not s u f f ic ie n t  to 
J u s t i fy  preventive deten tion in  the c rim ina l system, o r  in  c i v i l  commitment. 
This I s  one reason psychotherapists are used as expert witnesses in  c rim ina l



t r i a ls  and c i v i l  commitments. Psychotherapists nay not ba ab la to provide 
any g rea te r p red ictive accuracy chan the average a c tu a r ia l, but they a l le v ia te  
sose o f the con s titu tion a l problems by providing an aura o f  paychoaedical 
ce rta in ty .

E arly  raasaarch on che e f fe c ts  o f T a raao ff suggested that tha decision  had 
not destroyed tha privacy necessary f o r  e f fa c t lv a  psychotherapy. However, 
many ind iv idua l p ra c t it io n e rs  now report a new re luctance to t re a t  dangerous 
persons, and aevera l stud ies have documented increased uses o f is o la t io n , 
physica l re s tra in t and Invo lun ta ry  coaB itaents. The on ly research to date on 
the e f fe c ts  o f warning p o ten tia l v ictim s has found no d iffe ren ce  in  the 
incidence of subsequent a ttacks , but a c o rre la t io n  with le s s  reported 
improvement in  therapy. I t  does not appear that psychotherap ists1 new duty to 

• p rotect has made soc ie ty s a fe r .
Decisions vary across ju r is d ic t io n s , but seve ra l s ta te  and fe d e ra l cou rts 

have found l i a b i l i t y  by balancing the duty Co p rotect against tha p a tien t's  
rig h t o f c o n fid e n t ia li ty , and concluding chat tho former outweighs toe 
la t t e r .  Courts have a lso  re je c ted  the defense that an ex -p a tien t's  v io le n t 
c r la e  constitu tes an 'in te rven ing  ac t" that breaks tha chain o f  l i a b i l i t y .  In  
some cases, judges have s la p ly  re fu ted  to recognize the im p lica tion s o f 
psychotherapists' in a b i l i t y  to accurate ly p red ic t fu tu re  dangerouaness. Even 
a f te r  conceding the evidence showed 'th a t p sych ia tris ts  and psycholog ists are 
accurate in  no more than one out o f  three pred ictions o f v io le n t behavior’', 
tha U .S . Supreae Court maintained chat they were "unconvinced.. .a t  le a s t as o f 
new, th at the adversary process cannot be tru sted  to s o rt out the re lia b le  
from the un re liab le  evidence and opin ion about fu tu re  dangerouaness" (B a re foo t 
v . b s c e llo . 1983).



Tha oav duty Co p ro ta c t, l ik a  nose to r t  la v , i«  Ju d ic ia lly -c re a te d , or 
coaaon law. In  Ju risd ic tion *  wbara judge* hava imposed th is  duty, tha 
dacisions are pracadant, and th e re fo re  a re  binding on subsequent s i a i la r  
cases. However, where s ta tu to ry  law con trad ic ts coaaion law , s ta tu to ry  law 
ove rrid es .

For these reasons, psychotherap ists in  severa l s ta te s  era working to  enact 
laws that w i l l  l im it  tha l i a b i l i t y  f o r  v io le n t acts coan itted  by taantal 
p a tien ts . Ih is  e f f o r t  rep rasen ts the opportun ity f o r  p ro fe ss ion a ls  in  
psychology, psych iatry and s o e la l work to  work together in  educating th e ir  
s ta te  le g is la tu re s  about what a e n ta l h ea lth  care can and cannot do. He urge 
you to  jo in  in  thane e f f o r t s .
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U3SAXCH 0* THB PRiDICTIOI OF DAICKROUSMSS

Hunt, B.C. & W iley, X.D. Operation Baxstrom a fte r  on* year. American Journal 
Of P sych ia try . m u ,  12*. 134-138.

White, L . , Krumholt*, U.V. 4 F ink , L. Tha adjustment o f e r ia ln a l ly  inaana 
patlan ta to a c i v i l  aan ta l h o ap ita l. Mantel H ralana. 1969, £2, 34-40

Staadaan, H .J. 4 Kavelas, G. Tha cosmunity adjustment and c rim ina l a c t iv ity  
o f tha Bzxatro* pa tlan ta : 1966-1970. American Journal o f P a rc h la t r r .
7972, 122. 304-310.
Ona o f the e a r l la a t  n a tu ra l experiment! on tha accuracy o f p rad ic tlbna o f 

v io lence case a f t e r  tha Supreme Court dae la lon  In  Baxstrom v. Herald (383 U.S. 
107 [1 9 6 6 ]) . That caaa focuaad on a group o f n ea rly  1 ,000 mental pa tlan ta  In 
In a t ltu t lo n a  fo r  the e r ia ln a l ly  inaana, many o f whom had beeen he ld f o r  much 
longer than would have been th e ir  maximite p rison aentencaa f o r  conviction  o f 
the o r ig in a l charges against them. The Supreme Court found that such 
indeterm inate com ltment v io la ted  these persons' r ig h t to due process and 
equal p ro tec tion , and ordered th a t they be tran s fe rred  to le s s  r e s t r ic t iv e  
treatment environments.

Follow-up research during the next year found that on ly seven o f  these 
pa tien ts had been returned to  mexiwim secu rity  in s t itu t io n s , and more than 
one-th ird  had been f u l l y  discharged from the receiv ing h o sp ita ls , le a r ly  
one-fou rth  o f those s t i l l  in s t itu t io n a liz e d  were liv in g  in  open wards, and tha 
use o f psychotropic drugs among the e n tire  popu lation had been s ig n if ic a n t ly  
reduced. Among a rep resen tative sample o f 246 Baxstrom pa tien ts fo llow ed fo r  
fou r years , approximately h a lf  remained in mental h o sp ita ls , but only, f iv e  had 
been returned to in s t itu t io n s  f o r  the c rim in a lly  insane, and on ly  nine had 
been convicted o f crimes.

MacDonald, J.M. Homicidal th re a ts . S p rin g fie ld , IL : Charles C. Thomas
Pub lisher, 1968.
MacDonald studied a se rie s  o f 100 pa tien ts admitted to a Colorado 

p sych ia tric  h o sp ita l during a 13-month period in  1961-62, " s p e c i f ic a l ly  
because they had made hom icidal th re a ts " . On a s ix  month fo llow -up a f te r  
h o sp ita l discharge, on ly one o f these pa tien ts had committed a homicide, and1, 
one other had k i l le d  someone in  what was ad judicated to  be an accident. 
Although 23 pa tien ts could no longer be traced , fo llow -up between f iv e  and s ix  
years a f t e r  ndmission showed that th ree pa tien ts had taken the l iv e s  o f 
o the rs , and fou r had taken th e i r  own liv e s . The long-term  
in s t itu t io n a liz a t io n  o f  a l l  100 o f  these pa tien ts would he7e s a c r ific e d  the 
freedom o f many fa ls e  p o s it iv e 's  f o r  the preventive detention o f a few true 
p o s it iv e 's .



Xoxol, H .L ., Boucher; I . J . ,  & G a ro fa lo , R .F . Tha diagnosis and treatment o f
dangarousnaaa. Crime and Delinquency. 1972, U ,  371-392.
Tha Koxol group raportad on rcaaarch conductad a t tha Cantar f o r  tha Cara 

and Treatment o f Dangaroua ?acsona, estab lished  in  1939 to implement 
Massachusetts' nav "sexu a lly  dangaroua person" law. Ovar a ten -year period , 
392 convicted offandara war a procaaaad a t tha Cantar, including 226 parxonx 
who were diagnosed aa dangaroua and coamdtted indeterm inate ly f o r  treatment. 
I lg h ty -tv o  o f  thaaa paraona were subsequently ra laaaad , a f t e r  an average o f 43 
months o f  treatment. Tha authora re p o rt a v io le n t crime rec id iv ism  ra ta  o f 
on ly  6 parcant w ith in th ia  group, o f  tha 304 paraona diagnosed aa not 
dangaroua and ra laaaad w ithout tra a ta an t, 8 .6  parcant committed assau ltiv e  
crimes. W ithin tha group o f 49 o ffandara re leased by tha cou rt against tha 
recosmendatlon o f p ro fe s s io n a ls  a t tha Cantar, tha authors rap o rt a crim ina l 
ra c id iv ia n  ra ta  o f  34 .7  parcant.

Hadlund, 3.1 ., S la tta n , I .W ., A ltaon , H. 4 Evenson, I . e .  P red ic tion  o f 
pa tlen tu  who are dangaroua to o th e rs . Jou rna l o f C lin ic a l Parcho loav. 
1973, 21 . 443-447.
This group studied tha p red ic tion  o f  dangarousnaaa among a group o f  3323 

pa tien ts processed by the M issouri D iv is ion  o f Mental Health . Because o f 
heavy re lia n ce  on aggregate s t a t i s t i c a l p ro b a b i li t ie s , and because o f the low 
incidence o f  a s sau lt iv e  behavior w ith in th e i r  t o t a l popu la tion , th e ir  
p red ic tiv e  succass ra ta  was decep tive ly  h igh , ranging fro a  90 to  94 percent, 
depending on tha c r i t e r io n  used. However, th is  impressive " h it "  ra te  included 
a high incidence o f  fa ls o  p o s it iv e  p red ic tio n s , and tha authora admit to  the 
" in e v ita b le  dilemma o f being wrong more o ften  than r ig h t  when a p o s it iv e  
p red ic tion  la  nada". They conceded th a t p red ic tion  could be improved by 
s la p ly  always making a negative prognosis about dangerous behav io r. "This way 
we would hava a t o t a l h i t  ra te  o f  92, 96 and 9 0% ..." .

Wank, I .A . ,  Robison, 3.0. 6 Smith, O.W. Can v io lence be predicted? Crime
and Delinquency. 1972, U ,  393-402.
Those authors reported  on attempts by the C a li fo rn ia  Department o f 

C orrections to  is o la t e  end t re a t  p o te n t ia l ly  v io le n t o ffend e rs . Zn 1963, the 
Department's Research D iv is ion  had used extensive case h is to ry  data to 
id e n t i fy  a group o f o ffe n d e rs , 14 percent o f whan ware expected to  v io la te  
p a ro le  through a v io le n t  o r  p o te n t ia l ly  v io le n t a c t. Although th is  p red ic tion  
was n e a rly  th ree times as g rea t as th a t f o r  pa ro lees in  genera l (whose 
p ro b a b i lity  o f  v io lence by the seas c r i t e r i a  was on ly 3 p a rcan t), th is  "moat 
v io le n t"  group included on ly  3 percent o f  tha t o t a l paro lee sample.
There fo re , even i f  treatment were 100 parcant a f fa c t iv a  with th is  c la ss  o f 
o ffe nd e rs , i t  would have bean wasted on 86 percent o f tha trea ted  pa ro laas , 
and i t  would have l e f t  92 percent o f the t o t a l expected v io lence untreated and unpravented.
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In  sp ite  o f th is , tha C a lifo rn ia  Department o f Corractlons Pa ro la  and 
Community Services D iv is ion  used tha same vio lence h is to ry  seraaning procadura 
to  c la s s i fy  and is o la ta  f o r  spac ia l p a ro la  suparvision two ca tog o ria i o f 
o ffandars with the g raatast p rad ila c t lo n  toward v io lan ea . V io lan t crime ra tas 
aaong thasa "host P o te n t ia lly  Aggressive" parsons averaged 3 .1  par thousand 
easas, compared to a ra ta  o f 2 .S aaong tha "Lass Aggressive" c la sses . These 
authors conclude that "tha spac ia l precautions taken f o r  id en tify in g  and 
handling tha v io la n t o ffender ara unwarranted, given the ac tua l le v e l o f 
dangar".

To examine tha incidence o f  v io lence during a 15-month pa ro la  period 
fo  Hotting ra le asa  f ro *  tha Kaception Guidance Cantor o f tha C a li fo rn ia  youth 
Au thority , Wank a t a l .  applied case h is to ry  p red ic tion  and complete c l in ic a l 
assessment to a group o f 4 ,144 wards o f tha s ta te . S ix  percent o f  th is  sample 
had committed v io la n t o ffenses p r io r  to admission, and 2 .3  percent ware 
involved in  s im ila r o ffenses a f t e r  t h a lr  re le a se . On the basis o f past 
v io la n t acts (th a  bast s ing le  p red ic to r v a r ia b le ) , a group comprising 3 
percent o f the study popu lation was id e n t i fie d  and fo llow ed as "most 
v io le n t" . While the subsequent crim ina l v io la t io n s  committed by these persons 
were more o ften  o f  a v io le n t nature , these ind iv idua ls  a c tu a lly  breached 
p a ro le  le s s  o ften  than did the sample as a whole. These researchers concluded 
th a t "The best p rod ic t lo n  av a ila b le  today, f o r  even the most re fin ed  se t o f  
o ffend e rs , i s  th a t any p a rt ic u la r  member o f  th a t se t w i l l  not become v io le n t ."

S ta te  o f Maryland. H arrland 's d e fec tive  delinquency s ta tu te  — A p ro tre ss  
re p o r t . Unpublished manuscript, Department o f Pub lic  Sa fe ty  and 
C orrec tiona l Serv ieves, 1973.

Steadman, H. A new look a t rec id iv ism  among Patuxent inmates. The B u lle t in
r m h i i t n r - n v l  t i l t  w > ,  1 9 7 7 .  j ,  2 0 0 - 2 0 9 .

The Patuxent In s t itu t io n  o f Maryland was created fo r  the same purpose as 
tha Massachusetts Center. During i t s  f i r s t  ten yea rs , 421 p a tien ts with a 
minimum o f th ree years treatment a t the In s t itu t io n  were fo llow ed . Among the 
284 o f those persons re la ssed  against tha advice o f p ro fe s s io n a l s t a f f ,  the 
ra e id iv is a  ra ta  during tha next three years was 44 parcant o f  thosa re leased 
d i re c t ly , and 39 percent o f those re leased  c o n d it io n a lly . Aaong thoaa 
pa tien to  ro leeeed consisten t with tha s t a f f ' a  recommendation, md who 
con tinua l in  treatmeat an an ou tpa tien t baa la , on ly 7 percent rec id iva ted .

A more recent and m ethodo log ica lly  soph istica ted  atudy o f  Patuxent 
p a tlan ta  by Staadmaa concluded that "tha ra a rre a t ra ta  f o r  both v io le n t 
o ffenses and e l l  o ffenses o f a l l  those re leased to tha a t ra a t with Patuxent 
approval vary much leas from thoaa o f a l l  re le van t comparison groups tbsn 
p r io r  repo rts  have demonatratad." Steadman found th a t 31 parcant o f thoaa 
ra laaaad aa not dangerous — i . e . ,  consisten t with s t a f f  recommendations — 
were arres ted  fo r  a v io le n t crime during tha next th ree yea rs , fo rty -o n e  
percent o f  those re leased  against s t a f f  reconeendationa were a rraa tad  fo r  
v io le n t crime during the same pe riod . P a r t ly  because o f  these la t e r  research 
fin d ing s , tha Maryland la g ia la tu re  abolished tha de fec tive  delinquency sta tu te  
under which tha In s t itu t io n  operated.



Coeosza, J . 4 Stoadmsn, H. The fa i lu r e  o f p sych ia tric  p red ictions o f
dangerouanese: C lea r and convincing evidence. Rutgers taw Review. 1976, 
22 . 1084-1101.
These authors fo llow ed , f o r  a period  o f  th ree years , 257 persons who were 

ind icted fo r  fe lo n ie s  In  lew York, but found incoupetcnt to stand t r i a l .
W ithin th is  group, (0  percent were predicted to  be dangerous, and 40 percent 
not dangerous. During th e ir  h o s p ita lis a t io n , 42 percent o f  the former and 36 
percent o f  the la t t e r  (e s t a t i s t i c a l ly  in s ig n if ic a n t d iffe re n c e ) were 
a ssau lt iv e  . However, on ly  14 percent o f  those in  the group designated 
dangerous, and 16 percent o f those diagnosed as not dangerous, were la te r  
a rres ted  f o r  v io le n t o ffe n se s . The authors c a l l  th is  "the most d e fin it iv e  
evidence a v a ila b le  on the lack o f  expe rtise  and accuracy o f  p sych ia tric  
p red ic tions o f dangerousness.. . .c le a r  end convincing evidence o f  the in a b i l i t y  
o f  p sych ia tr is ts  o r o f anyone e ls e  to  accu ra te ly  p red ic t dangarousnaaa."

See A lao:
American Psycholog ica l A ssoc iation , Xeport o f the Task Pores on tha Kola ' 

o f  Psychology in  the C rim ina l Ju s tic e  Systeai. American Psych o log is t.
1978, 3 ? , 1099-

American P sych ia tric  A ssoc ia tion , le p o r t  o f the Task Porce on C lin ic a l 
Aspects o f the V io le n t In d iv id u a l, 1974.

Steadman 4 H orrissoy , The s t a t i s t i c a l p red ic tion  o f  v io le n t  behnvior. Law 4
i m i .  1 .  2 7 1 - 2 7 3 .

D lx , Expert p red ic tion  testimony In  c a p ita l sentencing: E v iden tia ry  and
con s t itu tio n a l conside ra tions . American C rim inal Law Review. 1981, 12 , 1-

Schwitxgabel, P red ic tion  o f  dangerousnass and i t s  im p lications f o r  treatment. 
In  W. Curran, A. McCarry 4 C. P e tty , Modem U s a l  Medicine. Psych ia try . 
and fo re n s ic Science. 1980, 783- .

Coeozza 4 Steadman, P red ic tion  in  psych ia try : An example o f sii.ipiacud con fi­
dence in  experts . S o c ia l Problems. 1978, 2 i .  265-

Staadaan 4 Coeosxa, P sych ia try , dangerousnass and the re p e t i t iv e ly  v io la n t 
o ffend e r. Jou rna l o f  C rim inal Law 4 C rim inology. 1978, 22 . 224-

Diamond, Tha psych ia tric  p red ic tion  o f  dangarouaneaa. U n iv e rs ity  o f 
Pennsylvania Law Eeviow. 1974, 1 & , 439-

Ennis 4 Litwack, Psych ia try  and tha presumption oC axpa rtlaa : F lipp ing  coins 
in  the courtroom. C a li fo rn ia  Uw Review. 1974, 22 , 693- .

Monahan, J .  The C lin ica l P red ic tion  o f  V io len t Behavior (1 9 8 1 ).
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Ashlay, H. Outcome o f 1000 ceaes paroled froai tha Middletown Stata H oapita l.
Seaca lo a p i t a l Q uarte rly , 1922, JJ, 64-70.
Ashley published ona o f  the a a r lla a c  r e p o r . j on eha p o s t-h osp ita l 

adjustment o f aen ta l p a tien ts . E la aeudy fo llow ed 1 ,000  paraona "paroled" 
from tha Middletown Stata Homeopathic Hoapita l In  Nav fo r k  batvaan 1912 and 
1922. Tha author d id  not uas a c on tro l group, and i t  la  d i f f i c u l t  co ascer­
ta in  tha ch a ra c te ris tic s  o f paro laaa (though tw o-th irda vara fam ala ), o r tha 
du ration  o f  fo llow -up (which apparently ranged from ona month to ona y e a r), 
however, tha th ruat o f Aahlay's report la  c la a r : ona-fou rth  o f  thaaa parolaaa 
had la t a r  contact with h oap ita l a u th o r lt le a , but on ly 12 o f  tham ware 
subsequently a rre s ted . This would tran s la te  to an annual a r re s t  ra ta  o f  37 
par 1 ,000 .

P o llo c k , k .h . Is  tha paroled pa tien t a th rea t to tha community? P sych ia tric
Q ua rte rly , 193b, 12, 236-244.
P o llo c k  published a repo rt on tha ona-year fo llow -up  o f 5 ,833 patien ts 

paro led from a l l  Mow York s ta ta  h o sp ita ls  during 1937. (Standard procedure at 
that time included a ona-year p a ro la  p r io r  to form al h o sp ita l d ischa rge .) 
During th is  in te rv a l,  ex -pa tian ts w ithin tha research group wara a rres ted  nt 
an annual ra ta  o f  6 .9  par 1 ,0 0 0 . P o llo c k  compared th is  to  an annual ra ta  o f 
98 .5 a rre s ta  par 1 ,000  persona f o r  tha Maw York popu la tion as a whole, 
although th is  la t t a r  f ig u re  aeaas unusually high, end i t s  d e riva tion  i s  not 
raportad .

Cohan, L. & Freeman, H. Bow dangaroua to tha community a re  s ta ta  h o sp ita l
patien ts? Connacticut Stata Medical Jou rn a l. 1945, 9, 697-700,
This study fo llow ed , fo r  an avarags o f two years , 1 ,676  pa tien ts paroled 

and discharged from three Connecticut s ta ta  h o sp ita ls  between 1940 and 19*4. 
A rrests among the en tire  group y ie lded  an annual ra ta  o f  26 par 1 ,0 00 . Tula 
was tha f i r s t  study to  segregate pa tien ts with p re -h o sp ita l c rim ina l records 
from thoaa with no p r io r  a r ra s ta , and to report separata p o s t-h o sp ita liz a t io n  
h is to r ie s . Tha authora determined that tha 18 .4  parcane o f pa tien ts with 
p r io r  records (314 in d iv id u a ls ) accounted f o r  93 parcant o f p o s t-h osp ita l 
a r re s ts  among patien ts as a whole. Only s ix  p edan ts w ith no p r io r  record 
vara a rraa tad  during the fo llow -up period o f  ib is  study. Cohan aud Praaaan 
nota tha t most a r re s ts , both p ra - and p o c t-h o sp i'a liz a tio n , vara f o r  
r e la t iv e ly  minor o ffan sas .
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B r i l l ,  h. A Kalxberg, B. S t a t is t ic a l raporc on the a r re s t racord o f mala 
ex -pa tlen ts ra laaaad from New York Stata maneal b oap lta la  during tha 
parlod 1946-48.' In  Crim inal acta o f  ax-mantal pa tlan ta (Supplemant No. 
1 5 3 ), Washington, D .C .: Asarlcan Psych ia tric  Association Hantal Hoapita l 
Se rv ice , 1962.
Xhaaa raaaarchara fo llow ed 1 ,247 mala patlan ta dlachargad from Nav York 

atata mental boap lta la  during f la c a l  year 1947 f o r  tba anaulng f lv a  and 
ona-ha lf yoara . Of tha 15 parcant o f  thaaa pa tlan ta  who bad p rev iou s ly  baan 
a rra s tad , 34 parcant vara a rraa tad  a f te r  discharge, accounting f o r  almost tha 
t o ta l annual a rra a t ra t*  among ex-patianta o f 12 par 1 ,0 0 0 . This compared to 
a reported rf.ta  o f  49 par 1 ,000  f o r  tha genara l popu la tion . Only two parcant 
o f pa tien ts v lth  no p r io r  c rim ina l racord vara a rraa tad  during fo llow -up . 
These authors conclude that " s t a t i s t ic a l ly ,  the group o f  p rev ious ly  arrested 
patien ts bahaves more U ka  a segment o f the c o rre c tio n a l popu la tion than a 
p rim a rily  psych ia tric  ona .”

kappaport, J .  A Lassen, G. Dengerousness-arrest ra ta  comparisons o f discharged 
patien ts and tha genaral popu la tion . American Jou rn a l o f  P sych ia try . 1965. 121. 776-763. ------------------------------------- -----------

kappaport, J . A Lasaan, G. Tha dangarousnaaa o f female p a t la n ts : A comparison 
o f  tha a r re s t ra ta  o f  discharged p sych ia tric  p a tlan ts and tha general 
popu la tion . American Jou rna l o f Psych ia try . 1966 , 123, 413-419.
These studies fo llow ed 1 ,401  pa tien ts re leased In  f i s c a l  yea r 1947, and 

4,261 pa tlan ta  re leased In  f i s c a l  year 1957, from  a l l  Maryland p sych ia tric  
h o sp ita ls . A rrest records vara examined f o r  f iv e  years proceeding and f iv e  
years fo llow ing  discharge In  both s tud ies , but data I s  reported on ly f o r  f lv a  
fe lony  o ffenses invo lv ing  v io len ce . This re s t r ic t io n  p roh ib its  d ire c t 
comparisons o f t o t a l annual a r re s t  ra te s  v lt h  e ith e r the genera l popu lation o r 
o ther pa tien t groups. However, based on th e ir  lim ited  ana lyses , these authors 
conclude, as did B r i l l  and Malxberg, th at a f t e r  h o sp ita l d ischarge, 
ex -pa tien ts v lth  p r io r  a r re s ts  a re  s t a t i s t i c a l ly  s im ila r  to  non-patiants v lth  
tha same crim ina l records.

Giovannoni, J .  A Gura l, L. S o c ia lly  d is rup tive  bahavlor o f  ax-mantal p a t la n ts .
Archives o f CenereJ Psych ia try . 1967, 17 , 146-153.
Giovannoni and Gural «xamlasd a l l  p o lice  contacts aaong 1 ,142  sa ls a  w ithin 

fo u r years a f t e r  th e ir  discharge from Veterans Adm in istration h o sp ita ls  in  12 
s ta ta s . Tha annua l  a r re s t  ra ta  f o r  se rious c rim ina l o ffen ses among chase 
pa tlan ts measured 3 .2 7 , compared to  .97  per 1 ,000  f o r  the popu lation as 
avho le . N ine ty -five  percent o f  those patien ts were diagnosed as chronic 
sch lxophran lcs, and tv o -th lrd a  o f  those a rre s ted  vere ra ted as "problem 
d rin ke rs " . Fa tlan t a rrao tu  f o r  v io le n t crimes (except fo rc ib le  rape) vere 
raportad as much higher, and f o r  crimes against p roperty as much lo v a r , chan 
f o r  tha genaral popu lation . U n fo rtuna te ly , chase researchers did not examine 

^pre-hosp ita l a r re s ts , and did not repo rt p o s t-h o sp ita l recid ivism  aaong chair 
paclsnt popu lation.
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Durbin, J . ,  ?ascvark, I .  A A lbers , D. C rim ina lity  and mantel i l ln a a a : A atudy
o f a rra a t races in  a ru ra l s ta te . American Journa l o f Psych ia try . 1977,
134. 80-83.
This research examined a rra a t records fo r  f iv e  years be fore and a f te r  

h o sp ita liz a t io n  o f the 461 persons admitted during 1969 to tha on ly sta te 
mental f a c i l i t y  In  Wyoming. Unforcunataly, the exc lusion  o f a r rs s ts  f o r  minor 
o ffen se s , and the reporting o f  t o t a l a r re s ts  instead o f number o f persons 
a rre s ted , defy d ire c t comparison o f these find ings v lth  those o f  o ther 
s tud ies . The authors do repo rt that pa tien t a r re s ts  f o r  a l l  ca tegorlas o f 
v io le n t crime, end most ca tegories o f crime against p rope rty , re f la c e  annual 
ra te s  o f 3 .0 , compared to 1 .6  f o r  the popu lation a t la rg e . In  contrast co 
o the r research , th is  study did not detect a s ig n if ic a n t re la tion sh ip  between 
p ra -h o sp lta llx a e lon  a r re s ts  end p o s t-h o sp ita liz a t io n  rec id iv ism ; In  fa c t , more 
chan tw o-th irds o f  a l l  pa tien t a r re s ts  vers recorded In  che 
p ra -h o sp ic a llza tion  pe riod . The authors do repo rt an unusually high Incidence 
o f c rim ina l contacts In  the year lmeadiat ’ y precaadlng h o ap ita l admission, 
leading them to conclude Chat mental in s t i tu t io n a liz a t io n  "may o fte n  serve as 
a d ive rs ion a ry  adjunct to the c rim ina l ju s t ic e  system ."

Z i t r ln ,  A . ,  Hardesty, A ., Burdock, X. A Drossxan, A. Crime and vio lence among
mantel p a tien ts . American Journa l o f P sych ia try . 1976, ^3_3, 142-149.
The Z lt r in  group examined a r re s t records f o r  two years be fo re  and a f te r  

admissions to Bellevue P sych ia tric  Hosp ita l betueen 1969 and 1971. Of tho 867 
persons in  th is  sample, 23 percent vere a rres ted  during the t o t a l fou r-ye a r 
period , including 10 percent f o r  crimes o f v io len ce . This la t t e r  group 
y ie lded an a r re s t ra te  among pa tlan ta  f o r  v io le n t crimes o f  7 .3  per 1 ,000 , 
compared by che authors to a ra te  o f 1 .5 9  per 1 ,0 0 0  n a t io n a lly , but to a ra te  
o f 6 .2 6  per 1 ,000 persons v i th ln  the h o sp ita l's  catchment a re a . The authora 
reported that patien ts diagnosed aa a lc oh o lic s  and drug abusers, comprising 7 
and 6 percant re spec tive ly  o f the to ta l sample, accou stad .fo r n e a r ly  one-th ird  
o f a l l  a r re s ts . Concurring v lth  previous researchers , Z i t r ln  e t a l .  conclude 
Chat che alarming a rra a t ra te s  v i th ln  th e i r  pa tien t popu la tion  re f le c t s  an 
"Increasing d ive rs ion  o f  a rre s ted  persons from the c rim ina l ju s t ic e  channels 
to mental h o s p ita ls .”

Sosovaky, L. Crime and v io lence among aan ta l p a tien ts reconsidered In  v le v  o f 
the nav le g a l re la t ion sh ip  between the s ta te  and the m enta lly i l l .
American Jou rna l o f Psych ia try . 1978, 135. 33 -42 .
This study examined a r re s ts  and convictions o f  301 San Mateo County 

residen ts admitted co C a li fo rn ia  s ta te  h o sp ita ls  from June 1972 through 
December 1973. Sosovsky repo rts  having searched che s ta ta  c rim ina l records o f 
theso persons f o r  s ix  years p r io r  co h o sp ita liz a t io n , but he does not repo rt 
on the fo l lo v -u p  period , and he does not segragata p re - and 
post-hoep lca llzac ion  ra ta s . Annual a r re s t ra tes fo r  v io le n t  c r la aa  among 
these pa tien ts was 2 7 .8 , compared to 1 .8  v ith ln  the county popu lation as a 
vho la . The author sta te s that a 1973 in ve s tig a tion  by Che C a lifo rn ia



Department o f Haalth found that parsons c rsstsd  In  s ts ta  e s n ts l h osp ita ls had 
b«an conviccad and/or incarcaratad fo r  v io la n t crimes a t tha ra ta  o f 3 .49 par 
1 ,0 00 , coaparad to ..47 par 1 ,000 f o r  tha ganara l popu la tion . Aaong paraona 
traatad aa ou tpatlan ta In  community mental haa lth  programs, th la  ra ta vaa 2 .8 8 .

M allck, M .S ., Staadaan, h .J . 4 Cocosza, J . J .  Tha a a d lc a llz a t lo n  o f  c r la ln a l 
bahavlor among mental p a tlan ta . Journa l o f Haalth and S o c ia l Behavior. 
1979, 20, 228-237.

Staadaan, h .J . ,  Cocoxaa, J . J .  4 H a lick , M.S. Explaining tha lncraaaad a rra a t 
ra ta  aaong aan ta l p a tlan ta : Tha changing c lla n ta la  o f  a ta ta  hoap ita la . 
Aaarlcan Jou rna l o f  fa y c h la t r r . 1978, 135, 816-820.

Staadaan, H .J . ,  Vsndervyst, D. 4 t lb n a r , S . Comparing a r ra a t ra taa o f aan ta l 
patlan ta and c r la ln a l o ffanda ra . Aaarlcan Jou rn a l o f  P sych ia try . 1978, 
133, 1218-1220.
Thla raaaarch fo llo v a d , f o r  an average o f  18 aontha, a aaapla o f pa tlan ta  

ra laaaad from haw Tork a ta ta  psych ia tric  cantara In  1967-68 (H -  1 ,9 2 0 ) , and 
1974-73 (N ■ 1 ,9 3 8 ) , a f t a r  la g a l reform  bad a ffa e tad  s lg n lf le a n t  
d a ln a t ltu t lo n a llx a t lo n . W ithin tha 1968 aaap la , t o t a l  a rra a ta  among 
ax -pa tlan ta  produced an annual ra ta  o f  73 .3 par 1 ,0 0 0 , compared to  27 .3  par 
1 ,000  f o r  tha ganara l popu la tion . Thaaa f lg u ra a  f o r  the 1975 aaapla vara 98 .5  
par 1 ,000 ax -p a tlan ta , and 32 .5  f o r  tha popu lation aa a whola. 
P o a t-h o a p lta llx a t lo n  a r ra a t ra taa f o r  v io la n t c rlnaa on ly  w a r a 5 .5 8  f o r  tha 
1966 patien t aaap la , and 12.03 fo r  tha 1975 groupr coaparad to 2 .2 9  and 3 .62 
ra ap ac tlv e ly  f o r  tha ganara l popu lation .

These authora rapo rt that "Tha va riab le  moat h igh ly  c o rra la ta d  with to ta l 
aubaaquant a rraa ta  vaa a racord o f a rra a t ba fo ra cu rran t mental 
h o a p ita llx a t lo n " . Thla c o rre la t io n  —  between a rra a ta  aubaaquant and p r io r  to 
h o a p lta llx a t lo n  —  vaa .371 f o r  the 1966 aaap la , and .351 f o r  tha 1975 group. 
W ithin tha la t t e r  group, on ly 2 .9  percent o f  ax -pa tlan ta  w ithout p r io r  racorda 
vara arraatad a f t a r  d lacbarga. " lT ]ha percentage lncraaaad eo 15 .51 f o r  thoaa 
w ith ona a r ra a t , to  3 2 .OX f o r  thoaa with two p r io r  a rraa ta  and to  3 6 .3X f o r  
thoaa with th ree o r  more p r io r  a r ra a ta ."

In  a aaparate atudy, tha Steadman group focuaad on ax -pa tlan ta  who vara 
raa ldanta o f  Albany County, New Tork (H -  307 In  1968 and 204 In  1975 ), and 
coaparad p oa t-h oep lta l a rraa ta  with thoaa o f Albany County raa ldanta ra laaaad 
during comparable parloda from tha lo c a l j a i l  and a ta ta  prlaona (B -  167 and 
252 ra ap a c tiv a ly ). Subaaquant a rraa ta  aaong tha ax -p rlaon a r groupa wara 
su b s tan t ia lly  higher than tha ra taa among ex -pa tlen ta  aa a whole, but vara 
au rp r la ln g ly  s im ila r to tha ra taa aaong aubpopulatlona o f ax -pa tlan ta  with 
p r io r  c rim ina l racorda. I t  l a  a la o  a ig n ific an r . t  between 1968 and 1975, 
tha percentage o f  mala ax-mantal patlan ta with p r io r  po lice  racorda grow from 
32 to  40 parcant.
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1U U IT SKTTIIO P IIA L  DISPOSITION

K end rick  V. l l a l M  I t a t a a ,  
• i  r .  »uf». 4 io  
(a .p . « la .  1049)

AL B 0 Murder P .A . H o a p ita l Covommeutol
Immunity

In e r t  «. U n ited  S ta te s , 
10) P .14 M l  (10th  C l r .  
195)

11 I 0 0 In ju ry  f r o a  v e h icu la r  
a c c l la n t

P .A . H o a p ita l Governmental
lam ua lly

I c h a a k  * . I t a t a ,  129 
i . i . i . 14 9 i
(C t .  C l .  19)1)

n I D M ird o r I t a t a  H o a p ita l aeg llgeBce/Caae lo t  
Proaaa

11. O aorta  * . I t a t a  
114 1 .1 .14  110 ( K  1954)

IT I P 0 0 N urder/Aaaau lt I t a t a  H oa p ita l Co v a n rn w  t 
Immunity

r a l r  * . U n ltod  I t a t a a ,  
1)4 9 .14 111 (5 th  C l r .  
1954)

TT I 0 P M o rta r l l l l t a r p lo n f ln a l  fo r  P (uphold 
a c t io n )

T a l|  * . I t a t a ,  151 I . I . I . 2 4  
495 (19*3)

IT I 0 1 A aa u lt I t a t a  H oa p ita l Covornmint
Iiaaun lty

H lls a o  v . I t a t a ,  15) I . T . I .  
14 t i l  ( a .  C l .  1944)

n I D Murder/Sexual Aaaault I t a t a  H oa p ita l ■ a|ll|onca/Caaa lo t  
Prowan

Tata ra  * . I t a U ,  14) I . T . I .  
14 111 (C t. C l .  1944

IV 1 P P Aaaau lt I t a t a  H oa p ita l lo n f ln a l  fo r  P

l l u l a a  * . I t a t a ,  245 I . T . I .  
24 154 (1945)

n r 0 Aaaau lt I t a t a  H o a p ita l Cowammmntol
Immunity

IM « n n o 4  v . U n it**  I t a t a a ,  
15* P .14 91 (5 th  C l r .  1944)

AL I 0 p ■ urtar M i l i t a r y
H o a p ita l

Socovary lo t  S p e c if ie d

■orckeata h a t. V o lt  4 Truat 
C t . t t  fo rg o  ». U n ited  
I t a ta a ,  272 P . t u r f .  409 
( I . I . B .  194))

ID 1 p Border 9 .A . H o a p ita l 1200,000 fo r  P

Sanaa ». U n ited  I t a t a a ,  40) 
P .24 I D  (4 th  C l r .  1.9*9)

94 I 0 0 Aaaau lt 9 .A. H o a p ita l le | ll| e n c e /C e e e  lo t  
Proven

K ra v lt s  v . I t a t a ,  41 C a l.  
■ptr. 151 (19)'/)

CA 1 D 0 H u rta r I t a t a  H o a p ita l u « t .  Imm/nlty Beg./Ceee 
l o t  Proven

Hernandex «. I t a t a  o f 
C a l i f o r n ia ,  90 C a l.  I f t r .  
205 (1970)

CA X 0 D M ir ta r S ta ta  H o a p ita l Cowemaentel
la a u n lty

Creenberg ». harbour, 122 P. 
Supp. 745 (1 .0 .ra .  1971)

PA

|

I P Aaaau lt I t a t a  H oa p ita l ■ onflne l fo r  P (upheld 
e c t lo n )

Orman *. S ta ta , 314 I . T . I .  
14 934 (1971)

»T I D D D Aaaault S ta ta  H oap ita l Icg lIgence/Caae Wot
Proven



 )   '

CASS mi«
coutt* 

| t i t <  M .

iniMWT*

T r ia l  l a t  2nd 
C t .  App. *PP-
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Levandovakl *. I t a la ,  I I I  
H .T .I .Id  I I  (C t. C l .  1171)

" \ 
01 K D In ju ry  f r o a  y a h lc u la r  

a cc ldan t

1
S ta ta  H o a p ita l

1
■o Cauas o f A c t ion

Caaaron a. S ta ta , I I I  I . I . I .  
2d JO (1172)

n K P D 0 Aaaau lt I t a t a  H o a p ita l Sag llgance/Caae lo t  
Preaan

H lcka  v. U n ltad  S ta ta a , 511 
T .2d 407 (D .C .C lr .  1*75)

DC X P P Hurdar Padara l
H oa p ita l

1100,000 f o r  P

Hooara a . S ta ts ,  170 I .T .S .  
2d 244 (1*75)

n I P P Aaaau lt S ta ta  H o a p ita l la co sa rp  lo t  S p a c lf la d

H e lfs t c  a. PMIad«l|<hla 
I t a ta  H o a p ita l,  341 A .2d 
455 (ra . 1*75)

I t I D Sexual A aaau lt S lo lo  H o o p llo l Covcrnaoota l
la sam lty

Johnson a. U n lta d  S ta ta a , 
40* r .  supp. I 2 i i  
(S .D .C a l. 1*74)

a X D
•

H urder/Aaeautt

i

M i l i t a r y
H o a p ita l

■ agllgancs/Caaa lo t
Provan

S a a la r a. P s y c h ia t r ic  
Tn a tItu ta , SIS P . 2d 121 
(4 th  C lr .  1*74)

VA X P P P Hurdar P r tv a ts
H o sp ita l

(25,000 f o r  P

T a ra to ff  a . Seganta o f  tha 
U n la a ra lty  o f  C a l i f o r n ia ,  
111 C a l. S p tr . 12* (1*74); 
111 C a l. I p t r .  14 (1*74)

CA D D P Hurdar S ta ta  C l i n i c lo n f ln a l  f o r  P (uphold 
a c t io n )

P raach a. Coa— a w aa lth , 
170 A .2d 1141 (Pa . 1*77).

PA X D r Hurdar S ta to  H o a p ita l

/
l o n f ln a l  f o r  P (uphold 
a c t io n )

U l l l l a a a  a . U n ltad  S ta ta a , to X P H ird a r I .A . H o s p ita l T .A . L ia b le ,  decovery 
no t S p a c lf la d

450 r .  Supp. 1040 (D .S.D . 
1*71)

Oapartaant o f  H a a lth  and 
■ a h a b ll lt a t ls a  
S a ra lcaa  a. M cD ouga ll, 15* 
So. 2d SIS ( P la .  App.)

PL

*

X P Hurdar P r la a ta
H o a p ita l

70,000 f o r  P

H c ln toah  a. M ila n o , 401 
A .2d 500 ( I . J .  Supar. 
C t . Law O la . 1*7*)

WJ X P Hurdar p a t la n t lo n f ln a l  f o r  P (uphold 
a c t io n

L lp s r l  a. S aara , Soabuck A 
C o . ,  4*7 P. Supp. 1*15 
(D .le b . 1590)

■K X P H urdar/Aaaau lt T .A . H o s p ita l l o n f ln a l  f o r  P (uphold 
a c t io n )

Shaw v. c llckm an , 415 A .2d 
425 (Hd. 4pp. 1*00)
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O u tpa tien t
C l in ic

lo  Cause o f A ction
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Thoapeon P. I M a .  (14 
P .24 >21 (C a l. 1TI0)

CA I P H urdar/Saaua l A aaau lt Count7 
I n a t lt u t lo a

A c t io n  D len laeed

Hathee r .  I re la n d , *11 ■.*. 
24 >12 (Ind . App. H I D

1M I D P Hurdar O u tpa t la n t
C l in i c

B a n fIn a l f o r  P (uphe ld  
a c t io n )

Cata v . U n ltad  S ta ta a , 323 
P. Supp. I l l  (P .O . Ohio 
1 1 1 1 )

on I D Hurdar 9 .A . H an ta l 
H a a lth  C l in i c

Bo t la h l l t t p - - n u r d a r  14 
aoe. a f t a r  treatm ent

Leedp ». H a m a tt, 110 P. 
Supp. 1125 (H.D. Pa. 11*1)

PA I B B Aaaau lt P .A . H o a p ita l T le t ln  hod fre q u en t 
c o n ta c t  u /p t .

Hanaanal a . U n lta d  S ta ta a , 
541 P. Supp. l i t  (D. M .  
1112 )

HD X B V a h lc u la r  In ju r la a V .A . O u tpa tlan t 
C t ln le

Ho du tp  o r  a b l l l t p  to  
c o n t r o l P t .

C a l r l  a. S ta ta , 325 S.W.24 
20 tH lnn . 11S2)

MM I B B B Hurdar/Aaaau lt S ta ta  1 J a p lta l T le t ln  had fre q u en t 
c o n ta c t  u /p t .

D oy le *. U n lta d  S ta ta a , 
530 P. Suop. 127S (C.D. 
C a l.  11(2)

CA I B Hurdar P»*.ant T l e t l i  not I d e n t i f ia b le

H a tta r  o f  (a ta ta  o f  T o t t e lo r ,  
327 I.U .2 4  751 (low s 11*2)

IA I D Aaaau lt P a t la n t

j

T le t ln  had know ledsa o f  
th ro a ta

B rad lay  C t r .  p . Watanar, 
230 Ca. l i t  (11S2)

CA I P B u rda r(s ) P if lp a ta
H o a p ita l

H o s p ita l nap be he14 
l i a b le

Dapla p. U iU .  333 1.V.2A 
4S1 (M ich . 4pp. 11*3)

HI I P P Hurdar S ta ta  H a a p lta l hrity auod to  fo raaaaab la
r le t la e /  (300,000

C h r lt a  P . U n ltad  S ta ta a , 
3(4 P. Supp. 341 (C.D. 
M ich . 11(3)

HI I P Hurdar T .A . C u tp a t lc n l • o n f in a l ( a c t io n  upho ld)

Ja b lo n a k l p . U n ltad  S ta ta a ,
712 P. 24 3*1 (1 th  C lr .  
11S3)

CA X P P Hurdar T .A . O u tpa tien t T h e ra p is t  shou ld  hare 
known

Srodp p. Hoppar, 370 P. 
Supp. 1333 (D. C o l.  11*3)

Madlund p. S u p e r io r  C ou rt, 
(11 P .24 41 (C a l. 11*3)
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ra taraan  *. f t a t a ,  (11 
P .2d 2)0 (Uaah. l t d )

UA X P P V a h lc u la r  In ju ry d a t a  N e a p lta l Duty ovad ta  a l l  
fo raaaaah la  a le t la a

D u r f l ln ia r  *. A r t l la a ,  (11 
P .2d •( ( fa n . l t d )

(1 X P P Hurdar I t a t a  N a a p lta l Duty owad ta  a l l  
fa ra a a ca b la  r le t la a

• N a t r i l l  «. U lla o n , (91 
I.U .2 d  ( (1  (No. l t d )

NO I D Nurddr d a t a  N a a p lta l No A l l y  owad (a n a ra l 
p u b lic

P u rr  v. ( p r in t  C n v o  d a t a  
414 4.2d 414 ( M .  (p p . l t d )

BO X D H u rd a r/Lan ia l Aaaau lt d a t a  N a a p lta l A c t io n  d lan laaad

Back v. fanaaa O n lr a ra lty  
Pap ch la trp  P oon d a t lo a .ltO  
P . fupp. 511 (D. Kan. 1M 4)

U X P B u rd e n  (2) I t a t a
P a a lt a a t lo r y

B oa tIn a l ( a c t lo a  uphold)

Iharpa ». (o u tk  C a ra lln a  
Dapt. o f N on ta l H a a lth ,
111 t . l . 2 d  112 ( ( .C .  l t d )

• c X P Hurdar d a t a  N a a p lta l B a fltva l ( a c t io n  uphold)

• in d l c i t w  K tM th tr  a c t io n  w io fcrovjht In  a ta ta  o r  fo4« r» l : w t .
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0  •  D ac la lon  f a r  Bafandant



HOUSE 8ILL NO. 1201.

8Y REPRESENTATIVES Groff, Reeser, Bledsoe, Dambman, Fish,
Johnson, Markert, Scherer, and Shoemaker;
also SENATORS Beatty, R. Powers, Baca, and Glass.

CONCERNING THE LIABILITY OF PERSONS PROVIDING MENTAL HEALTH
SERVICES FOR THE VIOLENT ACTS OF PATIENTS.

Be |t enacted by the General Assembly of the State of Colorado:

SECTION 1. Part 1 of article 21 of title ’13-, Colorado 
Revised Statutes, as amended, is amended BY THE ADDITION OF A 
NEW SECTION to read:

13-21-117. Civil liability - mental health care 
providers - no duty! No physician, social worker, psychiatric 
nurse, psychologist, or other mental health professional and 
no mental health hospital, community mental health center or 
clinic, institution, or their staff shall be liable for 
damages in any civil action for failure to warn or protect any 
person against a mental health patient's violent behavior, nor 
shall any such person be held civilly liable for failure to 
predict such violent behavior, except where the patient has 
communicated to the mental health care provider a serious 
threat of imminent physical violence against a specific person 
or persons. When there is a duty to warn and protect under 
the circumstances specified above, the duty shall be 
discharged by the mental health care provider making 
reasonable and timely efforts to notify any person or persons 
specifically threatened, as well as notifying an appropriate 
law enforcement agency or by taking other appropriate action 
including, but not limited to, hospitalizing the patient. No 
physician, social worker, psychiatric nurse, psychologist, or 
other mer.tal health • professional and no mental health 
hospital, community mental health center or clinic, 
institution, or their staff shall be liable for damages in any

Capital letters indicate new material added to existing statutes; 
dashes through words indicate deletions from existing statutes and 
such material not part of act.



civil action for warning any person against or predicting a 
mental health patient's violent behavior, nor shall any such

nurse" means a registered professional nurse as defined in 
section 12-38-103 (11), C.R.S., who by virtue of postgraduate 
education and additional nursing preparation has gained 
knowledge, judgment, and skill in psychiatric or mental health 
nursing. The provisions of this section shall not apply to 
the negligent release of a mental health patient from any 
mental hospital or ward or to the negligent failure to 
initiate involuntary seventy-two hour treatment and evaluation 
after a personal patient evaluation determining that the 
person appears to be nftntally- ill and, as a result of such 
mental illness, appears to be an imminent danger to others.

SECTION 2. Safety clause. The general assembly hereby 
finds, determines, and declares that this act is necessary for 
the immediate preservation of the public peace, health, and 
safety.

person be subject to professional discipline for such warning 
or prediction. For the purposes of this section, "psychiatric
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CHAPTER 380

I n t r o d u c e d  by R e i c b g o t t .
Re a d F i r s t  Ti me F e b .  2 6 .  1 9 8 6 ,  and R e f e r r e d  t o  t h e  C o mm i t t e e  

on J u d i c i a r y .
C o mm i t t e e  R e c o mm e n d a t i o n .  To P a s s  a s  Amended.
C o mm i t t e e  R e p o r t  A d o p t e d  Ma r .  4 ,  1 9 8 6 .
Re a d S e c o n d  Ti me U a r .  4 ,  1 9 8 6 .
P u r s u a n t  t o  R u l e  1 0 ,  Uade a  S p e c i a l  O r d e r  U a r .  1 3 ,  1 9 8 6 .  
S p e c i a l  O r d o r .  Amended U a r .  1 3 ,  1 9 8 6 .
R e a d  T b l r d  Ti me a a  Amended U a r .  1 3 ,  1 9 8 6 .
P a s s e d  by t h e  S e n a t e  a s  Amended U a r .  1 3 ,  1 9 8 6 .
T r a n s m i t t e d  t o  t b e  House U a r .  1 3 ,  1 9 8 6 .

1  A b i l l  f o r  a n  a c t  '
2 , r e l a t i n g  t o  l i a b i l i t y ;  H a l t i n g  t h e  c i v i l  l i a b i l i t y  o f
3 p r a c t i t i o n e r s  f o r  t h a  v i o l a n t  a c t s  o f  p a t l a n t s ;
4 p r o v i d i n g  I mmu ni t y  f r o m  l i a b i l i t y  f o r  d i s c l o s u r e ;
5 a me n d i n g  K i n n a s o t a  S t a t u t e s  1 9 8 5  S u p p l e m e n t ,  s e c t i o n
6 6 2 6 , 5 5 6 ,  s u b d i v i s i o n  4 ;  p r o p o s i n g  c o d i n g  f o r  n e w l a v
7 i n  M i n n e s o t a  S t a t u t e s ,  c h a p t e r  1 4 8 .
8

9 BE I T  ENACTED BY THE LEGISLATURE Or THE STATE O f  MINNESOTAt

10 S e c t i o n  1 .  [ 1 4 8 . 9 7 5 ]  [DUTY TO NARN; LIMITATION ON

1 1  L I A B I L I T Y ;  VIOLENT BEHAVIOR OF PATIENT. ]
12 S u b d i v i s i o n  1 .  [ DEFI NI TI ONS . ]  ( a )  The  d e f i n i t i o n s  I n  t h l a

1 3  s u b d i v i s i o n  a p p l y  t o  s e c t i o n s  1 a nd  2 .
1 4  ( b )  " O t h e r  p e r s o n *  me ans  a n  i m m e d i a t e  f a m i l y  member o r

1 5  s o m e o n e  who p e r s o n a l l y  knows  t h e  p a t i e n t  a n d  h a s  r e a s o n  t o
1 6  b e l i e v e  t h e  p a t 1 .2 i s  c a p a b l e  o f  a n d  v l l l  c a r r y  o u t  t h e

1 7  s e r i o u s ,  s p e c i f i c  t h r e a t  o f  har m t o  a  s p e c i f i c ,  c l e a r l y
1 8  I d e n t i f i e d  v i c t i m .

1 9  ( c )  " P r a c t i t i o n e r "  o e a n s  a  p s y c h o l o g i s t ,  s c h o o l

20 . p g y c h o l o g l s t .  n u r s e ,  c h e e i l c s l  d e p e n d e n c y  c o u n s e l o r ,  o r  s o c i a l  
2fr»H o r h e r  who I s  l i c e n s e d  b y  t h e  s t a t e  o r  who p e r f o r m s

22 p s y c h o t h e r a p y  w i t h i n  a  p r o g r a m  o r  f a c i l i t y  l i c e n s e d  b y  t h e  s t a t e
23 o r  e s t a b l i s h e d  p u r s u a n t  t o  r u l e s  a d o p t e d  u n d e r  s e c t i o n  2 4 5 . 6 9 ,

24 s u b d i v i s i o n  2.

25 ( d )  " P s y c h o t h e r a p y "  me a n s  t h e  p r o f e s s i o n a l  t r e a t m e n t ,

26 a s s e s s m e n t ,  o r  c o u n s e l i n g  o f  a  ir t a l  o r  e m o t i o n a l  i l l n e s s ,

1

f
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1. sym p tom , o r  c o n d i t i o n .

2 ( « )  " R e a a o n a b l e  e f f o r t e *  w e a n s  coeamn l e a f i n g  t h e  s e r l o u e .
3 *  s p e c i f i c  t h r e a t  t o  t h a  p o t e n t i a l  v i c t i m  a n d  I f  u n a b l e  t o  make 
♦"“ ^ c o n t a c t  w i t h  t h a  p o t e n t i a l  v i c t i m ,  c o m m u n i c a t i n g  t h e  s e r i o u s .
5 s p e c i f i c  t h r e a t  t o  t h a  l a w  e n f o r c e m e n t  a g e n c y  c l o s e s t  t o  t h e

6 p o t e n t i a l  v l o t l n  o r  t h a  p a t i e n t .
7 S u b d .  2 .  [ LI ABI LI TY STANDARD.1 No m o n e t a r y  l i a b i l i t y  and
8 no e m u  o f  a c t i o n  may a r i s e  a g a i n s t  a  p r a c t i t i o n e r  f o r  f a i l u r e
9 t o  p r e d i c t ,  wa r n  o f ,  o r  t a k a  r e a s o n a b l e  p r e c a u t i o n s  t o  p r o v i d e

1 0  p r o t e c t i o n  f r o m ,  a  p a t i e n t ' s  v i o l a n t  b a h a v l o r ,  u n l e s s  t h a
1 1  p a t i e n t  o r  o t h e r  p e r s o n  h a s  c o m mu n l c a t m* '  to-  t h e  p r a c t i t i o n e r  a
12 s p e c i f i c ,  s e r i o u s  t h r e a t  o f  p h y s i c a l  v i o l e n c e  a g a i n s t  a
1 3  s p e c i f i c ,  c l e a r l y  I d e n t i f i e d  o r  I d e n t i f i a b l e  p o t e n t l a l - a r l c t l w .  *
1 4  S u b d .  3 .  ( DUTY TO WARN.] Tha  d u t y  t o  p r e d i c t ,  wa r n  o f ,  o r

1 5  t a k a  r e a a o n a b l e  p r e c a u t i o n *  t o  p r o v i d e  p r o t e c t i o n  f r o m ,  v i o l a n t  

I S  b e h a v i o r  a r i s e s  o n l y  u n d a r  t h a  l l n l t a d  c l r e u a a t a n c a a  a p a c l f l a d

1 7  I n  s u b d i v i s i o n  2 .  Tha d u t y  l a  d i s c h a r g e d  by- t h a  p t a o t l t l o a s t -  I f  .

1 8  r e a s o n a b l a  e f f o r t s  a r a  ia a da  t o  c oaw u n i e a t a  t h a .  t h r e a t  t o  t h a

1 9  p o t e n t i a l  v i c t i m .

20 S u b d .  4 .  [DISCLOSURE OF CONFIDENCES.) Ho e o n a t a r y  ,

21 l i a b i l i t y  a n d  no c a u s a  o f  a c t i o n ,  o r  d i s c i p l i n a r y  a c t i o n  b y  t h e
22 s t a t e  b o a r d  o f  p s y c h o l o g y  o r  b o a r d  o f  n u r s i n g  may a r l a a  a g a i n s t
23 a  p r a c t i t i o n e r  f o r  d i s c l o s i n g  c o n f i d e n c e s  t o  t h i r d  p a r t i e s  I n  a

24 g o o d  f a i t h  e f f o r t  t o  d i s c h a r g e  a  d u t y  a r i s i n g  u n d e r  t h i s  s e c t i o n .

25 S u b d .  5. (CONTINUITY Or CARE.)  N o t h i n g  I n  s u b d i v i s i o n  3
26 s h a l l  b e  c o n s t r u e d  t o  a u t h o r i s e  a  p r a c t i t i o n e r  t o  t e r m i n a t e

27 t r e a t m e n t  o f  a  p a t i e n t  a s  a  d i r e c t  r e s u l t  o f  a  p a t i e n t ' s  v i o l a n t
28 b e h a v i o r  o r  t h r e a t  o f  p h y s i c a l  v i o l e n c e  u n l e s s  t h e  p a t i e n t  l i

2 9  r e f e r r e d  t o  a n o t h e r  p r a c t i t i o n e r  o r  a p p r o p r i a t e  h e a l t h  c a r e
3 0 f a c i l i t y .

3 1  S u b d .  6 .  [EXCEPTION.) T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a

32 t h r e a t  t o  c ommi t  s u i c i d e  o r  o t h e r  t h r e a t s  b y  a  p a t i e n t  t o  h a r m

3 3  t h e  p a t i e n t ,  o r  t o  a  t h r e a t  b y  a  p a t i e n t  who I s  a d j u d i c a t e d
3 4 m e n t a l l y  1 1 1  a nd d a n g e r o u s  u n d e r  c h a p t e r  2 5 3 B .

3 5  S e c .  2 .  ( 1 4 8 . 9 7 6 )  (OPTIONAL DISCLOSURE; MMITATION ON

3 6  L I A B I L I T Y . )



S u b d i v i s i o n  I .  (OPTIONAL DISCLOSURE.] Not hi ng  I n  s e c t i o n  L 
s h a l l  b e  c o n s t r u e d  t o  p r o h i b i t  a  p r a c t i t i o n e r  f rom d i s c l o s i n g  
c o n f i d e n c e s  t o  t h i r d  p a r t i e s  In a  g o o d - f a l t h  e f f o r t  t o  warn 

a g a i n s t  o r  t a k a  p r e c a u t i o n s  a g a i n s t  a  p a t i e n t ' s  v i o l e n t  b e h a v i o r  
f o r  w h i c h  a  d u t y  t o  w a r n  d o t s  n o t  a c l s a  u n d a r  s e c t i o n  1 .

S u b d .  2 .  (LIMITATION ON L I A B I L I T Y . )  No m o n e t a r y  l i a b i l i t y  
a nd no c a u s a  o f  a c t i o n ,  o r  d i s c i p l i n a r y  a c t i o n  by  t h t  s t a t a  

b o a r d  o f  p s y c h o l o g y  o r  b o a r d  o f  n u r s i n g  may a r l s »  a g a i n s t  a 
p r a c t i t i o n e r  f o r  d l s c l o s u r a  o f  c o n f l d a n e a s  t o  t h i r d  p a r t l a s .  f o r  
t a l l u r a  t o  d l s c l o a t  c o n f l d a n e a s  t o  t h i r d  p a r t i a l ,  o r  f o r  
e r r o n e o u s  d l s c l o s u r a  o f  c o n f l d a n e a s  t o  t h i r d  p a r t i e s  I n  a  
q o - n d - f a l t h  a f f o r t  t o  w a r n  a g a i n s t  o r  t a k a  i r s c a u t i o n s  a g a i n s t  a 
p a t l t n t ' a  v i o l a n t  b a h a v l o r  f o r  w h i c h  a  d u t y  t o  w a r n  d o s s  n o t  
a r l s a  u n d a r  s e c t i o n  1 .

S a c .  3 .  M i n n a a o t a  S t a t u t e a  1 9 8 5  S u p p l e m e n t /  o s c t l o . :  

6 2 6 . 5 5 6 /  s u b d i v i s i o n  4# I s  a me n d e d  t o  r a a d i

S u b d .  4 .  (IMMUNITY FROM L I A B I L I T Y . ]  ( a )  Tha- f o l l o w i n g  

p a r s o n s  a r a  l m u n a  f r o a  a n y  c i v i l  o r  c r i m i n a l  l L a b l l i t y t - f c h a t  

o t h a r v i a a  n i g h t  r a s u l t  f r o a  t h a l r  a c t i o n s /  i f  t h e y a r e  a c t i n g  i n

g o o d  f a i t h s  \
\

( 1 )  a n y  p a r s o n  m a k i n g  a  v o l u n t a r y  o r  m a n d a t a d  r a p o r t  u n d e r  
s u b d i v i s i o n  3 o r  A s s i s t i n g  i n  a n  a s s e s s m e n t  u n d a r  t h i s  
s e c t i o n ;  a n d  \

( 2)  a n y  s o c i a l  w o r k e r  o r  s u p a r v l s o r  e m p l o y e d  by  a  l o c a l  
w e l f a r e  a g e n c y  c o m p l v l n t K w l t h  s u b d i v i s i o n  1 0 d ;  a n d

( 3 )  a n y  p u b l i c  o r  p r i v a t e  s c h o o l /  f a c i l i t y  a s  d e f i n e d  i n  

s u b d i v i s i o n  2/ o r  t h a  e m p l o y e *  o f  a n y  p u b l i c  o r  p r i v a t e  s c h o o l  

o r  f a c i l i t y  who p e r m i t s  a c c e s s  a y  a  l o c a l  w e l f a r e  a g e n c y  o r  

l o c a l  l a w  e n f o r c e m e n t  a g e n c y  a n d  a s s i s t s  i n  a n  I n v e s t i g a t i o n  o r  
a s s e s s m e n t  p u r s u a n t  t o  s u b d i v i s i o n  1 0 .

( b )  A p e r s o n  who i s  a  s u p e r v i s o r  o r  s o c i a l  w o r k e r  e m p l o y e d  

b y  a  l o c a l  w e l f a r e  a g e n c y  c o m p l y i n g  w i t h y  s u b d i v i s i o n s  l n a n d  1 1  

o r  a n y  r e l a t e d  r u l e  o r  p r o v i s i o n  o f  l a w  i s  immune f r o m  a n y  c i v i l  

o r  c r i m i n a l  l i a b i l i t y  t h a t  m i g h t  o t h e r w i s e  r e s u l t  f r o m  t h e  

p e r s o n ' s  a c t i o n s /  i f  t h e  p e r s o n  i s  a c t i n g  i n  g o o d  f a i t h  e n d  

e x e r c i s i n g  due  c a r e .

SF2135 SECOND ENGROSSMENT (REVISOR I 13 SF213S-2E

«



SF2135 SECOND ENGROSSMENT (REVISOR I IS SF213S-2E

( c )  Th is  subdi ivide immunity t o  any
person  tor  f a i l u r e  r e p o r t  o r  f o r  comm it t ing
n e g le c t ,  p h y s ic a l  abu%e, o r  sexufci^abuse o f  a c h i ld .

Sec . 4 .  (EFFECTIVE DATE.)
S e c t i o n  3 i s  e f f e c t i v e  th e  day f o l l o w in g  f i n a l  enac tmen t . 

S e c t io n s  1 and 2 a r e  e f f e c t i v e  August 1 ,  19 86 ,  and ap p ly  t o  
causes o f  a c t i o n  a r i s i n g  on o r  a f t e r  th a t  d a t e .



A M E N D E D  IN S E N A T E  A U G U S T  19, 1985

CALIFORNIA LEGISLATURE— 1165-86 REGULAR SESSION

ASSEMBLY B ILL No. 1133

Introduced by Assembly Members McAlister and Filante

February 28,1985

A n  act to add Section 43.92 to the Civil Code, relating to 
personal rights.

LEGISLATIVE COUNSEL'S DIGEST

A B  1133, as amended, McAlister. Damages against certain 
professionals.

Existing law provides that certain professionals are i mmune 
from monetary liability or a cause of action for damages 
suffered by a person as a result of specified actions performed 
in the course of the professional’s duties. However, case law 
has held that a psychiatrist m a y  be liable for negligently 
failing to protect a person w h e n  a patient presents a serious 
danger to that person.

This bill would provide for immunity from liability for a 
psychotherapist w h o  fails to warn of and protect from, or 
predict and warn of and protect from a patient’s threatened 
violent behavior, except where the patient has 
communicated to the psychotherapist an aetual a serious 
threat of violence against a reasonably identifiable victim. 
This bill would further provide that if a duty to warn and 
protect does exist, it would be discharged by the 
psychotherapist making reasonable efforts to communicate 
the threat to the victim and to a law enforcement agency.

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no.

EFFECTIVE: January 1, 1986

96 40

f)



AB 1133 —  2 —
The people of the State of California do enact as follows:

1 S E C T I O N  1. Section 43.S2 is added to the Civil Code,
2 to read :
3 43.92. (a) There shall be no monetary liability on the
4 part of, and no cause of action shall arise against, a ny
5 person w h o  is a psychotherapist as defined in Section 1010
6 of the Evidence Code in failing to warn of and protect
7 from a patient’s threatened violent behavior or failing to
8 predict and warn of and protect from a patient’s violent
9 behavior except v. jere the patient has comipunicated to
10 the psychotherapist an actual a serious threat of physical
11 violence against a reasonably identifiable victim or
12 victims.
13 (b) If there is a duty to warn and protect under the
14 limited circumstances specified above, the duty shall b e
15 discharged by the psychotherapist making reasonable
16 efforts to communicate the threat to the victim or victims
17 and to a law enforcement agency.
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CHAPTER 175 
— Aporoved: 5/28/86

Effective: 1/1/87 

1 HB 307

STATE OF HEW HAMPSHIRE

In tha year of Our Lord ona thousand 
nlna hundred and el8hty-six

AM ACT

relative to a duty to protect third persona.

Be it Enacted by the Senate and House of Represen­
tatives in General Court convened:

I ' J j)  i  1 Hew Subdivision. Amend RSA 329 by Inserting after section 30 the

following new section:

329:31 Civil Liability; Duty to Warn.

I. A physician licensed under this chapter has a duty tfl 'tfartt of, or

to take reasonable precautions to provide protection froa, a client's

violent behavior when the client has communicated to such physician a 

serious threat of physical violepoe against a clearly identified or 

reasonably identifiable vietinf or victims, or a serious threat of 

substantial damage to real property.

II. The duty aay be discharged by, and no monetary liability or 

cause of action may arise against, a physician licensed under this chapter 

if the physician makes reasonable efforts to communicate the threat to the 

victim or vietlm, notifies the police department closest to the client's 

or potential victim's residence, or obtains civil commitment o? the client 

to the state mental haalth system.

III. Ho monetary liability and no cause of action may arise 

concerning client privacy or confidentiality against a physician licensed 

under thir chaptar for information disclosed to third parties in an effort 

to dljcharge a duty under paragraph II.

n



HB 307 

- 2 -

IV. For purposes of this section, "physician” shall include persons 

providing treatment under the supervision of a physician licensed under 

this chapter.

I ‘ 7 5 ;  2 He* Subdivision. Amend RSA 330-A by inserting after section 21 the 

following new subdivision:

Duty to Warn of Violant Acts of Clients 

320-A:22 Civil Liability; Duty to Varn.

I. A psychologist or person certlfisd under thla chapter tree e duty 

to warn of, or to taka reasonable precautions to provide protscfcTSH' from, a" 

client's violent . behavior when the client has communicated to such 

psychologist or person certified under this chapter a serious, threat of 

physical violence against a clearly identified or reasonably identifiable 

victim or victims, or a serious threat of substantial damage to real 

property.

II. Tha duty may be discharged by, end no monetary liability or
i

cause of action may arise against, a psychologist or person certified under 

this chapter if the psychologist or person certified under this chapter 

makes reasonable efforts to communicate the threat to the victim or 

victims, notiflem the police department closest to the client's or 

potential victim’s rstidencs, or obtains civil coeaitaant of the cliant to 

tha state mental health ayataa.

III. Vo monetary liability and no causa of action may arise 

concerning cliant privacy or confldentiality agalnat a psychologist or 

person certified under this chapter for information disclosed to third 

parties in an effort to discharge a duty under paragraph II.
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- 3 -

IV. For purposes of thLs section "psychologist or person certified 

under this chapter" shaii include persona providing treatment under the 

supervision of a psychologist or person certified under this chapter.

/7j ;3 Effective Date. This act shaii take effoct January 1, 1987.
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Supreme Court No. 77726

Ruby Davis, Administratrix, 
of the Estate of Mollie Barnes,

Plaintiff-Appellee,
v.

Dr. Yong-Oh Lhim,
Defendant-Appellant.

B R IEF  OF AMICI CURIAE 
AMERICAN PSYCHOLOGICAL ASSOCIATION 
MICHIGAN PSYCHOLOGICAL ASSOCIATION 

AND
MICHIGAN PSYCHIATRIC SOCIETY 

IN  SUPPORT OF DEFENDANT-APPELLANT

INTEREST OF AMICI
The American Psychological Association (APA) is a 

voluntary nonprofit, scientific, and professional organiza­
tion with more than 60.000 members. It has been the 
major association of pjjwitUq£ists in the United States 
since 1892, and includesUfle .vifit majority of psychologists 
holding doctoral degrees from'accredited universities in 
this country.

The Michigan Psychological Association, with over 900 
members, is an affiliate of the APA and represents the 
scientific and professional interests of psychologists within 
Michigan.

The Michigan Psychiatric Society is a non-profit associ­
ation of medical doctors who specialize in the field of
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psychiatry in Michigan. It is also a "district branch" of 
the American Psychiatric Association, the largest national 
association of psychiatrists.

Amid consider thiB case to be of national importance 
to psychologists and psychiatrists,ijnd to the public they 
serve. A decision to impose the ‘flua} .dnty to assess a 
patient’s future dangerousness and'jiq|tii|f| steps to protect 
intended victims from their patients’ dangerousness is 
flawed in several respects: (1)'The rationale for the duty 
— protection of the public— is • actually disserved by its 
imposition; (2) the.scientific literature in the area over- • 
whelmingly-indicates-that-such-predictions-cannot be . 
made with any acceptable degree of accuracy by psycho­
therapists; (3) the imposition.of the dual duty conflicts . 
with psychologists' and psychiatrists’ obligations not to 
disclose confidences-communicated by the .patient; and 
(4) the duty-to-warn-may have a profound effect on 
patients’ willingness to undergo therapy, on therapists’ 
willingness to treat violent patients, on patients’ trust of * 
the therapist, and on the effectiveness of therapy. Thus, 
this case raises questions of special concern to professional 
psychologists and psychiatrists and to amid.

Amid believe they can offer the Court relevant data 
and other information that will contribute to a thoughtful 
resolution of the serious questions confronting it on this 
appeal.

STATEMENT OF FACTS
Dr. Yong-Oh Lhim; 'defendant-appellant in this action 

and a psychiatrist at Northville State'Hospital, provided 
inpatient psychiatric services to .John Patterson from 
July 17, 1975 to August 4, 1975 and from August 21, 
1975 to September 3, 1975.. The second of these admis­
sions was pursuant to a formal voluntary order. On both 
occasions Patterson. was diagnosed as suffering from 
schizophrenia. On September 2, 1975, Patterson requested 
in writing a release from the hospital, and finding no

3
basis under MCL-830.1401 1 on which .to apply for. in-- 
voluntary commitment, Dr. Lhim--discharged Patterson - 
from the hospital, as required by MCL § 330.1419,2 with 
instructions for follow-up care,

Subsequent to his discharge, - Patterson - was- seen - by 
another psychiatrist who, like Dr. Lhim, determined that. 
Patterson did not meet the statutory criteria for involun­
tary hospitalization..-Two months after his discharge from 
Northville and several days after the second psychiatrist 
had refused to seek Patterson’s involuntary commitment, 
Patterson .began .firing -a-gun randomly and, when his 
mother tried to slop him, she was shot and killed.

Patterson’s aunt, plaintiff-appellee in this case, there­
upon brought a wrongful death action against Dr. Lhim, 
alleging that he had negligently discharged Patterson and 
negligently failed to warn the de.-edent that Patterson 
was a danger to her safety. The jury found for the plain­
tiff and, on appeal, the court of appeals rejected Dr. 
Lhim’s claim of governmental immunity and upheld the 
jury’s award. Davis v. Lhim, 124 Mich. App. 291, 335 
N.W.2d 481 (1983). On appeal to this Court, the case 
was remanded to the court of appeals for reconsideration

1 MCL § 330.1401 provides, in pertinent part, that a "person re­
quiring: treatment" under the statute means:

(a) A person who is mentally ill, and who as a result of that 
mental illness can reasonably be expected within the near fu­
ture to intentionally or unintentionally seriously physically in­
jure himself or another person, an d  who lia s  engaged in  an a d  
o r  a c ts  o r  m ade s ig n ific an t th re a ts  th a t a re  su b stan t ia lly  sup­
p o r t iv e  o f  the  expec ta tion .

(Emphasis added).
1 MCL § 330.1419 provides, in pertinent part:
Except [upon a determination that the patient is a person re­
quiring treatment as defined in subsection 1401 and should 
remain in the hospital], a formal voluntary patient 18 years 
of age or over shall not be hospitalized more than 3 days, ex­
cluding Sundays and holidays, after he gives written notice uf 

» his intention to terminate his hospitalization and leave (In- 
hospital '
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in light of Ross v. Consumers Power Co., 420 Mich. 567, 
363 N.W.2d 641 (1984). On remand, the court of appeals 
reaffirmed its earlier opinion. Davis v. Lhim, 147 Mich. 
App. 8, 382 N.W.2d 196 (1985).

( The court of appeals held that -the determinations by 
Dr. Lhim not to seek involuntary commitment of Patter­
son and thereby to discharge him as required by M C L  
§ 330.1419, and not to warn his mother of the "threats" 
made against her, were "ministerial” in nature, and thus 
were not entitled to governmental immunity.---Secondly,' 
the court of appeals held that the jury correctly applied 
the relevant standard of care in finding Dr. Lhim negli­
gent. Dr. Lhim has appealed both of these holdings.

A m i d  wish to highlight several salient facts regarding 
the events leading up to Patterson’s care and treatment by 
Dr. Lhim. First, although Patterson had been treated at 
Northville State Hospital on several occasions prior to 
Dr. Lhim’s treatment of him, each occasion was pursuant 
to a voluntary admission by Patterson. Second, there was 
no evidence of a history of violent behavior on the part of 
Patterson. Third, the sole evidence adduced at trial of a *■ 
“threat” by Patterson to his mother was a two-year old , 
entry in emergency room records of Detroit General.Hos­
pital reflecting alleged statements made directly to the ' 
mother. The note quotes plaintiff-appellee in this case as 
saying that Patterson "paces the floor and acts strangely 
and keeps threatening his mother for money.” 124 Mich. 
App. at 306, 335 N.W.2d at 490. Finally, Dr. Lhim was * 
aware of this reported statement from. the. record, but . 
found no current clinical evidence supportive of the state- - 
ment during his treatment of Patterson, and determined, 
in his 'professional'judgment,“that the staleness, as well 
as the context," of the reported statement -rendered the 
possibility of violence too remote to support a finding 
of future dangerousness, as required for - involuntary 
commitment under Michigan law.

5

SUMMARY OF ARGUMENT
A m i d  present substantial data that show that psychia­

trists and psychologists are unable to reliably or validly 
predict the future dangerousness of their patients. In­
deed, empirical evidence demonstrates that two out of 
every three predictions are erroneous. In light of these 
data, there is little justification for the imposition of a 
duty on psychotherapists to assess the dangerousness of 
their patiepts and to take preventive measures based on 
those assessments. Moreover, the demonstrated inability 
of .psychotherapists to agree on any useful guidelines for 
such assessments raises serious questions as to the exist­
ence of a "standard of care” within the profession which 
courts purport to apply in cases such as this one. In 
addition, the imposition of such a duty severely under­
mines the ability of therapists to foster therapeutic rela­
tionships with their patients, and to provide appropriate 
treatment. Most importantly, a legal duty to prevent 
violence ultimately would be antagonistic to the public 
interest purpose and social policy goals it was intended 
to serve.

Notwithstanding the lack of any meaningful rationale 
for the imposition of such a duty on psychotherapists, 
should this Court determine that a general duty to assess 
dangerousness and take preventive measures is appro­
priate in some circumstances, the "threat” in this case is
sufficiently atteniated. q,nd the absence of any other fac­
tors suggestive arson's potential dangerousness to
his mother so compelhpr, that the imposition of liability 
on Dr. Lhim is wholly unjustified.

FinaHy, even if the duty advocated by the plaintiff did 
exist, Dr Lhim’s1 conduct-is-immune'from tort-liability. 
In Fisher v. State of Michigan, 422 Mich. 883, 363 
N.W.2d 229 (1985) (By Order), this Court upheld a 
trial court’s ruling that a State employee’s mental health 
decisions were discretionary and hence immune from lia­
bility- under the rule established in Ross v. Consumer::
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Power Co., 420 Mich. 567, 363 N.W.2d 641 (1984). As 
I ho discretion exercised by Dr. Lhim is indistinguishable 
from that at issue in Fisher, Dr. Lhim also is clearly 
immune from tort liability.

ARGUMENT
I. THERE IS NO PUBLIC  Pp llC T i' OR EMPIRICAL 

JUSTIFICATION FOR m PgeM lilffl'L IABILITY ON 
THERAPISTS FOR FA ILING TO ACCURATELY 
PREDICT THEIR PATIENTS’ FUTURE DANGER­
OUSNESS.

This Court has the unparalleled opportunity to halt, if 
not reverse, a .decade of..ill-advised, unsound, .and. em- - 
pirically unsupportablo judicial opinions concerning men­
tal health professionals’ duty to take preventive measures 
in response to threats uttered by their patients. In 
the view of amid, the proper way to resolve this appeal 
is to reject the basic tort claim raised here by appellee. 
The Court should flatly hold that mental health profes­
sionals are not, by virtue of that status alone,-potentially 
liable to third parties for the violent conduct of the ir. 
patients. A full examination of the issue makes clear 
that such a rule-of third-party liability is an ineffectual - 
and undesirable means of dealing with the problem of 
violent actions by mentally disabled persons.

Since -the California Supreme Court’s decisions in 
Taraz -ff 'v. Regents of the University of California, 13 
Cal.3d 177, 529 P.2d 553, 118 Cal. Rptr. 129 (1974), 
merited, 17 Cal.3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 
(1976), a number.of.courts have imposed upon mental* 
health professionals the duty to assess the future danger-^ 
ousness of their patients and, in certain circumstances," to* 
take reasonable care to protect intended victims from such — 
dangers. See, e.g., Jablonski v. United States, 712 F.2d 
391 (9th Cir. 1983); Hicks v. United States, 511 F.2d 
407 (D.C. Cir. 1975); Lipari v. Sears, Roebuck & Co., 
497 F. Supp. 185 (D. Neb. 1980); Knight v. State of

Michigan, 99 Mich. App. 226, 297 N.W.2d 889 (1980); 
McIntosh v. Miluno, 168 N.J. Super. 466, 403 A.2d 500 
(1979). This duty has been construed, variously, to re­
quire therapists to seek commitment of their patients 
whom they determine, or "under applicable professional 
standards reasonably should □ determined,” present a 
serious danger of violence to others, to notify appropriate 
law enforcement authorities, or to warn intended victims 
of their patients’ dangerousness. Tarasoff, 551 P.2d at 
345. See generally Note, Psychotherapists and the Duty 
to Warn: An Attempt at Clarification, 19 New Eng. L.
Rev. 597,598 (1984).

Notwithstanding the laudatory public safety goals that 
the imposition of this broad duty was intended to serve, 
the duty is premised upon faulty assumptions regarding 
the abilities of mental health professionals to predict with 
any degree of reliability or validity the future dpngerous- 
ness of particular individuals. Because mental health pro­
fessionals do not know which of many patients will com­
mit violent acts, they will react to the threat of liability 
by "overpredicting” violence and taking preventive steps 
in a large number of cases. When therapists follow this 
broad-based approach, their actions have no positive effect 
on the overall level of public safety and lead to an in­
crease in unnecessary involuntary hospitalization. More­
over, the imposition of this duty on therapists in many 
cases has the effect of undermining the therapeutic rela­
tionship, impeding effective treatment and resolution of 
the patient’s mental disorder, and thereby increasing the 
very risk the duty was designed to diminish.

A. Mental Health Professionals Can Neither Reliably r  
Nor Validly Predict Dangerousness.

Many.recentJeciBionB, in this and other contexts, have 
recognized the difficulties inherent in-therapists' efforts to 

‘predict"danger6usriess.*‘ The usual response to this recog-
* See , e .g .. Afc/TvT O k lah om a,'105 S. Ct. 1087, 109G f 1985) ("Psy­

chiatry is not... an exact science, and psychiatrists disagree widely
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nition lias been to hold therapists to the general “standard 
of care” for mental health professionals. In anticipating 
patient violence, therapists must stay “[wjithin the 
broad range of reasonable practice and treatment in 
which professional opinion and judgment may differ.” 

I Tarasoff, 551 P.2d at 345.4
The problem with this approach is that the existence of 

s u c h  a "range” is unsupported by the empirical evidence. 
The consistent research finding is that mental health pro­
fessionals faiV to "predict'" accurately“future • violence-in 
I wo out of three cases,5 and that there is no consistent 
professional standard for predicting violence.5. In light of
and frequently on what constitutes mental illness, on the appropri­
ate diagnosis to be attached to given behavior and symptoms, on 
ruro and treatment, and on likelihood of future dtinBCrousness."); 
B a re fo o t v . E s te lle ? 463 U.S. 880, 89D, n.7 (1083) Wh i t e  v . 
Un ited  S ta te s , 244 F. Supp. 127. 131 (E.D. Va. 1955), a ff 'd , 350 
F.2d 989 (4th Cir. 1960) (hospital not negligent Wien it fnilcd to 
guard patient who escaped and stood in front of train); T a ra s o f f  
v. Regents o f  U n iv e rs ity  o f  C a li fo rn ia . S ee  a lso  B a re fo o t  o. E s te lle , 
403 U.S. at 921 & n.2 (Blnckmun, J., dissenting).

{ The T a ra s o f f court stated:
Obviously we do not require that the therapist, in making th[e] 
determination [of dangerousness], render a perfect perform­
ance; the therapist need only exercise "that reasonable degree 
of skill, knowledge, and care ordinarily possessed and exercised 
by members of [that professional specialty] under similar 
circumstances.”

131 Cnl. Rptr. at 20, 551 P.2d at 345 (citations omitted).

5 See, e .g .. J. Monahan, The Clinical PIiediction of Violent 
Reiiavior (1981); Ennis & Litwack, P s y c h id t ry  a n d  th e  P re s u m p- 
linn  o f  E x p e r t is e : F lip p in g  C o in s in the C o u rtro om , 62 CAL. L. Rev. 
693, 713 (1974) [hereafter F lip p in g  C o in s|; Kozol, Boucher, tt 
Carofalo, T he  D ia g n o s is  a n d  T re a tm en t n f  D a n g e ro u sn e ss , 18 
Crime & Delinquency 371 (1972). See a lifa Monahan. Th e  P r e ­
diction o f  V io le n t B e h a v io r :  T ow a rd  a  S econd  G e n e ra t io n  o f  T h e o ry  
and Po licy , 141 Am. J. PSYCHIATRY 10, 11 (1984).
* Sec Steadman, T he  R ig h t  N o t  To B e  a  F a ls e  P o s i t i v e :  P ro b lem s  

in the A pp lic a tion  o f  the  D an gc rou sn ess  S ta n d a rd , 52 PSYCHIATRIC 
Qu a r ter ly  84, 96 (1980) ("Nowhere in the research literature is 
there any documentation that clinicians can prelict dangerous be­
havior beyond the level of chance."). See  a ls o Wenk, Robinson &
• :niith, Con V io lence B r  P re d ic te d 7 18 CRIME & DELINQUENCY 393.

O
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these findings, the "standard of .the profession” or the 
“range of reasonable practice and treatment” is inherently 
unreliable, and ultimately.-unworkable,-as-a-standard-by 
which to judge the assessments.oLother_therapists and to 
impose liability based on those judgments.7 •

Social scientists, psychiatric authorities, and legal com­
mentators are overwhelmingly in agreement that danger­
ousness cannot be predicted with any acceptable degree of 
reliability or validity.5 Scientific Btudies clearly demon-
394 (1972) (finding It impossible to identify any subclass of offend­
ers "whose members have a greater-than-evcn chance of engaging
Bgaln In an assaultive act").

7 Commenting on the decision In T a ra s o f f . t o examine "the thera­
pist's prediction o f dangerousncss” under the ordinary malpractice 
criterion of “ 'conformity to atandards of the profession,' ” Pro­
fessor Stone writes: "One can only wonder what it means to apply 
standards to skills which do not exist As Justice Mosk noted, de­
pendence on such standards 'will take us from the world of reality 
into the wonderland of clairvoyance.”’ Stone, The T a n s o f f  D e c i­
s io n s : S u in g  P sych o th e rap is ts  to  S a fe g u a rd  S o c ie ty , 90 Harv. L. 
Rev. 358, 371 (1976) (quoting T a ra s o f f  v . R eg en ts  o f  the U n iv e r ­
s i t y  o f  C a li fo rn ia , 551 P.2d 334, 354 (1976) (Mosk, J., dissenting 
in part and concurring in part)) [hereafter Stone], See a ls o  T a ra ­
s o f f , 651 P.2d at 361 n.6 (Clark, J., dissenting) ("The majority’s 
reliance on the traditional standard of care for professionals . . . 
is seriously misplaced. The standard of care assumes that to a large 
extent the subject matter of the specialty is ascertainable. One 
clearly ascertainable element In the psychiatric field is that the 
therapist cannot accurately predict dangerousness, which in turn, 
means that the standard ia Inappropriate for lack of a relevant cri­
terion by which tol jadn ;Kie therapist's decision. . . . The major­
ity's attempt to amp|r»i||Aermative scheme to a profession which 
must be concerned• jvith Htoblems that,balk at standardization is 
clearly erroneous.”); NAtfJI/mposinp a  D u ty  to TFam on  P syc h ia ­
t r is t s— a J u d ic ia l T h re a t to  the  P s y c h ia t r ic  P ro fe s s io n , 48 U. COL. 
L. Rev. 283,290-91 (1977) (same).

5 "Reliability” refers to the degree of correlation or correspond­
ence of judgment between professionals using the same method. 
Thus, if representative pairs of therapis‘3, interviewing a repre­
sentative sample of prospective patients, usually agree that each 
individual is or is not "dangerous,” the judgment of "dangerous- 
ness" is said to be reliable. "Validity,” by contrast, refers to how 
nccurate the judgment in question is, without regard to the likeli­
hood of agreement among therapists as to that judgment.
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strafe that predictions of dangerousness of mentally dis­
abled persons are extremely inaccurate and are largely 
based on speculation.®

The American-Psychiatric-AssociationJTask.Force -on 
Clinical Aspects of the Violent Individual (1974) [here­
after Task Force] concluded afterWan Exhaustive review 
of the literature that judgments cgnRe!r|*{hg the long-run 
potential for future violence and the “dangerousness” of 
a given individual are "fundamentally of very low relia­
bility.” Task Force at 23. The Task Force reported that 
“the stale of the art regarding predictions of violence is 
very unsatisfactory. The ability of psychiatrists . . .  to 
reliably predict future violence is unproved.” Id. a t 30. 
The Task Force found that efforts to predict violence of 
particular individuals resulted in an unacceptably high 
rate of “false positives”— i.e., violent behavior was pre-

® See J. Monahan, The Clincal Prediction Of Violent Be­
havior (1981); B. Ennis & R. Emery, The Rights Of Mental 
Patients 20 (1978); Morse, C ra z y  B e h a v io r , M o ra le , a n d  S c ie n c e : 
bi A na lys is  o f  M en ta l H e a lth  L aw , 51 S. Cal, L. Rev. 527 (1978); 
Report o f  the A m e ric an  P s y c h o lo g ic a l A ssoc ia t io n  T a sk  F o rc e  on  
the Role o f  P syc h o lo g y  in  th e  C r im in a l J u s t ic e  S y s tem , 33 AM. 
Psychology 1099 (1978); Steadman, • P re d ic t in g  D ange rou sn e ss  
Among the M en ta lly  I I I , 6 Int’l. J. L. & Psychiatry 381-90 (1983); 
American Psychiatric Association Task Force Report, Clinical 
Aspects of the Violent Individual 28 (1974) ( 90  per cent error 
rate "unfortunately via the state of the art”). S e e  g e n e ra lly  
D. Shapiro, Psychological Evaluation And Expert Testimony 
(1934); Wettstein, The  P re d ic t io n  O f  V io le n t B e h a v io r  A n d  The  
Du ty  To P ro te c t T h i rd  P a r t ie s , 2 Beh. SCIENCES AND THE Law 291 
(1981); Scolt, V io lence in  P r i s o n e r s  a n d  P a t ie n t s , M ed ica l C a re  O f  
P risone rs  A nd  D e ta in ees , 123 U. Pa. L. Rev. 439 (1975); F lip p in g  
Coins, su p ra note 5, at 750-51; Rector, W ho  A re  the D a n g e ro u s ?  
Bull. Am. Acad. Psych. & L. 186 (July 1973); Rosenhan, O n  B e -  
i r g  Sane I n  In s a n e  P la c e s , 13 Santa Clara L. Rev. 379 (1973); 
Justice & Birkman, A n  E f f o r t  to  D is t in g u is h  th e  V io le n t f r o m  the. 
Nonvio lent, 65 So. Med. J. 703 (1972); Kozol, Boucher & Garofalo, 
The D iagnosis and  T re a tm en t o f  D an g e rou sn e ss , 18 CRIME & Delin­
quency 371 (1972); Rubin, P re d ic t io n  o f  D an g e rou sn e ss  in  M en - 
ta lly  II I C r im in a ls . 27 ARCH. Gen. PSYCHIATRY 397 (1972); United 
Sl.ili'c Department of Health, Education and Welfare, H E W  News 
1 NV .< Release. August 8. 1974).

'

dieted for individuals who did not demonstrate any vio­
lence within the period of the study. Id. at 23-24.10

Subsequent research has supported the Task Force’s 
findings.11 Profe3sor-Monahan, 15 .in T h e  Clinical Pre- 
diction'o f -V.olent B eh a v i o r,(1981). [hereafter Clini­
cal Prediction],̂ reported.that no procedures used by

10 This tendency to overpredict violence results not only from the 
difliculty of identifying factors that suggest future violence but 
also from the extremely low incidence of violence as a societal 
phenomenon:

Predictions of dangerousness, like those of suicide, are, with 
few exceptions, predictions of rare or infrequent events ....
This means that even if the characteristics of such future vio­
lent patients could be specified with fairly great accuracy, pre­
dictions based upon such characteristics will identify far more 
"false positives” than "true positives". Even if an index of 
violence proneness could be developed so as to correctly identify 
prior to release fifty percent of those individuals who will vio­
late parole by committing violent offenses, the actual employ­
ment of such an index would identify eight times as many 
“false positives” as "true positives”. This means that eight 
of the nine persons retained in prison as a result of application 
of the index woijid not have committed such offenses if released.

T a sk  F o rc e at 23-24 (footnotes omitted).
11 See , e .g ., Schwitzgebel, P re d ic t io n  o f  D ang e rou sn ess  and  its

Im p lic a t io n s  f o r  T rea tm en t in Modern Legal Medicine, Psychia­
try, and Forensic Medicine 784 (W. Curran, A. McGarry &
C. Petty, eda. 1980); Steadman 4 Cocozza, P s y c h ia t ry , D an g e rou s ­
ness, a n d  the Repetitively V io le n t O ffe n d e r, 69 J. CRIM. Law & 
Criminology 2.26 (1978). S ee  g e n e ra lly  su p ra note 9. See a lso  
Steadman & Cocozza, S t im u lu s /R e sp o n s e : We C a n 't P re d ic t W ho  
Ie  D a n g e ro u s , 8 Psych. Today 82,35 (Jan. 1975):

Because psychiatrists cannot accurately predict who will be­
come violent, they frequently err. Rather tnau random errors, 
however, their inaccurate predictions are consistently on the 
safe side. They overpredict. They assume that since some r 
patients are dangerous, the one under consideration might be.
The result of this practice is that as many as twenty harmless 
persons are incarcerated for every one who will commit a
violent act

17 Professor Monahan, a research psychologist on the faculty of 
the University of Virginia Law School, has been described a3 the 
"leading thinker on [the] issue" of the prediction of violence. B a re ­
fo o t v. E s te lle , 453 U.S. 880, 920 (1983) (Blackmun, J., dissenting).

11
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psychotherapists had succeeded in reducing' the high rate 
of "false positive" predictions of violent behavior. 'Even 
allowing for possible distortions in certain Of the research 
data, Monahan concluded that " it would be fair to [state] 
I hat the ‘best’ clinical research currently in existence in­
dicates that psychiatrists and psychologists are accurate 
;>/ no more than one out of three predictions of violent 
behavior over a several year period." Id. at 47.18

The notion that mental health professions have ex­
pertise in predicting dangerousness of individuals is based, 
in part, on the popularly held views that mentally dis­
ordered individuals are more likely to engage in violent 
acts than the general population,' and that the presence of 
a mental disorder, per se, makes the prediction of violence 
easier and more accurate than would otherwise be the 
c ie. There is no empirical support for-these proposi­
tions. See D. Shapiro, Psychological Evaluation and 
Expert Testimony 157-60 (1984) [hereafter Shapiro]; 
Flipping Coins, supra note 5, a t 716 (and citations con­
tained therein). Professor Monahan has observed that 
"It]he most relevant noncorrelate of violence is ‘mental

11 The studies above re/er primarily to the Inability of psycho­
therapists to make medium to long-term predictions of the violent 
behavior of their patients. Although there are very few studies 
of the reliability and validity of short-term predictions, Professor 
Monahan has observed that short-term emergency commitment of 
mentally ill persons predicted to be imminently violent may be 
exempt from the systematic Inaccuracy found in the current re­
search. Monahan, P re d ic t io n  R e s e a rc h  an d  th e  E m e rg e n c y  Com ­
m itm en t o f  D an g e rou s  M en ta lly  I I I  P e r s o n s :  A  R e c o n s id e ra t io n , 
135 amer. J. Psychiatry 198 (1978). This difference is due, 
in part, to the fact that short-term predictions are usually 
made in the context of specific, and usually acute, mental disorders. 
See g e n e ra lly Roth, C lin ic a l and  L e g a l C on s id e ra t io n s  in  th e  T h e ra p y  
o f  V io lencc-p rone  P a t ie n ts , in 18 Current Psychiatric Therapies 
55, 58 (J. Masserman ed. 1978). However, even the few studies 
that exist regarding short-term predictions of "imminent" violence 
limit the ability to predict to several days. Id . Because, under any 
of these standards, Dr. Lhim's alleged failure to predict in this case 
was not "short-term,” amiet rely on the above-cited studies report­
ing the general inability of psychotherapists to predict future vio­
lent behavior by their patients.

13

illness’." C linical Prediction at 77 (emphasis added). 
Indeed,—“schizophrenics - and 'other • psychotic-< persons ■ 
ha[ve] a history of lower violence and fewer incarcera­
tions than [do] other accused persons. .' . .” Menzies, 
Webster & Sepejak, The Discovery of Dangerousness in a 
Pre-trial Forensic Clinic, Paper presented at the Annual 
Meeting of the American Psychiatric Association (1982)."

The“best*indidator of’future*violence is past violence 
on the-part of the individual— a-factor having nothing 
to do with the patient’s mental disorder for which he or 
she is being treated, and, a factor of which even the most 
careful -therapist'may "'ndfnecessafily' be ''aware.'*' See 
SHAPIRO at 157; Shah, Dangerousness: A Paradigm, for 
Exploring Some Issues in Law and Psychology, 33 Am. 
Psychologist 224-38 (1978); C lin ical Prediction at 
71.1S And .in .circumstances-such-as those presented by 
thiB case where there is no history of violence on the part' 
of the patient, predictions of dangerousness are extremely 

tdifficult,-if not impossible.11 •••*■ •• ■’
u Although therapy patients often express thoughts of violence, 

they rarely carry them out— the very nature of psychotherapy 
actuates clients to voice such ideation. Bersoff, T h e ra p is ts  as P r o ­
te c to rs  a n d  P o lic em en : N ew  R o le s  a s o R e su lt  o f  T a ra s o ff . 7 Prof. 
Psychology 267 (1976). However, such ideation should not be. 
confused.with impulse.—Many studies on aggression demonstrate 
that frequentlŷ Cxpresalnfr vidlent thoughts in fantasy is precisely 
what prevents the person from actiDg on that fantasy. Shapiro at 
160.

18 B u t  see T. Blau. The PsTcnoLdcisr as Expert Witness 49-50
(1984) ("Some havakjAiteftd that ’the past is a prologue’ and that 
dangerouaness can ielBifllJijredicted from a history of violence. 
Recent evaluation ortlie yiDcnfc history paradigm does not support 
this concept. It is suggested that violence is frequently due to 
transitory psychological state[a] that emerge in response to atypical 
circumstances and is a fairly poor indicator of future violence.”). 
(Citations omitted.)

” See Korol,-Boucher, & Garofalo, T h e  D ia g n o s is  and  T rea tm en t 
o f  D an g e rou sn e ss , 18 Crime & Delinquency 371 -fl972):

The difficulty involved in predictingjlangeroujness.is jmmysur- 
ably increased-when the subfect-'has 'never-actuafly-performed 
an assaultive act.... We submit that to properly.assessjndi-
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Other -demographic factors that correlate positively 

with violent behavior include age* (a disproportionate 
amount of crime is committed by persons between the ages 
of fifteen and twenty) ; 17 gender .(nearly 90 percent of all 
persons arrested for violent crimes are male); "  environ-' 
mental circumstances (family, peer,Jobs), as well as the 
availability of victims, weapons, find • alcohol or “other 
drugs. Lanyon, Psychological Ass$.4hipt?f Procedures in 
Court-Related Settings, 17 Prop. PSYCHOLOGY 260, 264
(1986). The assessment of these factors and the ability 
lo make predictions of violence based on them is not 
wilhin tlie particular expertise of mental health profes­
sionals. It is not surprising that much of the research in 
this area has found that psychotherapists have no greater 
ability to predict, fu tu re . dangerousness • than do non- 
psychotherapists.1̂

Although one study suggests that some psychotherapists 
believe that they can employ objective professional stand­
ards for evaluating the potential likelihood of dangerous­
ness” considerable doubt remains that-their self-confi­
dence actually reflects their abilities. See Small, Psycho­
therapists' Duty to Warn: Ten Years After Tarasoff,

cations of poss ib le. dangcrousness_jn_the absence of an actual 
instance of dangerous,acting: out requires, the highest degree 
of psychiatric expertise and may well exceed the present limits 

._.of our knowledge_JH-. N o~ 6ne  c a n p re d ic t  d an g e rou s  b e h a v io r  
in  an  in d iv id u a l w ith  n o  h is t o r y  o f  d a n g e ro u s  a c tin g  ou t.

17 See F. Zimring, Confronting Youth Crime: Report of the 
Twentieth Century Fund Task Force on Sentencing Policy 
Toward Young Offenders (1978).

” See W. W ebster, Crime in the U nited States— 1977 (Fed­
eral Bureau of Investigation, 1978).

10 See. e .g .. F lip p in g  C o in s , s u p ra note 5, at 707, n.43 ("There 
are a few studies comparing the diagnostic reliability of psycholo­
gists and laymen, most of which report no significant difference."). 
See gene ra lly 1 J. ZlSKIN, COPING W ITH  PSYCHIATRIC AND PSYCHO­
LOGICAL TESTIMONY 263 (3d ed. 1981).

79 See Givelbcr, Bowers & Blitch, T a ra s o f f ,  M y th  and  R e a li t y :  A n  
h m p in e d  S tu d y  o f  P r iv a t e  L a w  in  A c t io n , Wis. L. Rev. 443
* i*ioi» flnr C i r c l/ i r r  p f n l 1
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15 G olden G ate U. L. R ev, 271 (1985). In response to 
this optimistic report, Professor Monahan states:

No one thinks that the prediction of violence is on the 
verge of attaining a validity comparable to that of 
the prediction of the weather. . . . There may indeed 
be a ceiling on the level of accuracy that can ever be 
expected of the clinical prediction of violent behavior. 
That ceiling, however, may be closer to 50% than to 
5% among some groups of clinical interest.

Morahan, The Prediction of Violent Behavior: Toward a 
Second Generation of Theory and Policy, 141 Am. J. 
Psychiatry 10, 11 (1984). Thus, at best, given the 
development of more accurate and reliable assessment 
techniques, psychotherapists may be able to successfully 
predict violence only one out of every two times. Given 
these odds, there is little justification for holding thera­
pists liable for failing to predict accurately their patients’ 
dangerousness.

B. A Rule Imposing A Duly To Assess Dangerousness 
And Take Preventive Measures W ill Have Adverse, 
Not Beneficial, Effects.

In view of therapists’ fundamental inability to predict 
dangerous conduct, there is no valid argument for a new 
form of third-party liability for therapists for the violent 
acts of their patients. An effort to improve public safety 
by imposing a duty on professionals who lack the ability 
to predictor prevent violence will lead either to failure 
or to other adverse social consequences that outweigh any 
benefits.

l . - T h e r a p l s t s  W i l l  O o c r p r e d ic t  V io le n c e .  -
The first problem-with any rule imposing liability on 

therapists for their patients’ conduct is that the response 
of the mental health professionals will necessarily affect a 
large number of patients— far more than the number who 
actually commit violent acts. Therapists cannot identify 
which of their many patients with potential violent "tend­
encies” will actually resort to violence. The only rational



response to this lack of knowledge, in the face of a threat 
(if liability, is to assume that every patient who expresses 
violent emotions will act on those emotions. As a result, 
therapists will vastly "overpredict” violence, and will 
begin making decisions on that basis.

I The majority below, although aware of these predictive 
problems,51 rejected the notion that therapists would "over­
react” in this way to a risk of liability. The majority 
apparently believed that a liability rule based on the pre­
vailing “professional standard of care” would not have 
any real impact on the large majority of therapists who 
are attempting to do their jobs in good faith. But this 
belief is untenable, in view of the absence of a profes­
sional consensus about what facts may properly lead to 
a prediction of violence. Because there is no acknowledged 
professional approach to predicting violence, therapists 
treating potentially violent patients will necessarily be 
preoccupied with other ways of minimizing their legal 
exposure.

There are several rational responses for these therapists 
faced with a “duty” that they feel unable to fulfill. First, 
they can seek to avoid altogether the patients that cause ' 
the problem.- A rule of third-party liability is certain to 
discourage many mental health professionals from treat­
ing any patients whose history or behavior suggests that 
future violence is a possibility. Even without si'-a a rule, 
many therapists alreadyutend. to .avoid these kinds of pa­
tients because they-are notoriously-difficult to communi- . 
cate with and treat.82—If these therapists are now told 
that they may be held responsible for their patients’ vio­
lent conduct—despite their acknowledged inability to pre­
dict that violent conduct— they will be even more re­
luctant to begin treatment. This, in turn, could lead to
51124 Mich. App. 291, 301; 335 N.W.2d 481, 487 (“Medical 

doctors cannot predict with perfect accuracy whether or not an 
individual will do violence to himself or to someone else.”),

55 See S ton e , s u p ra note 7, at 371-372.

; T?'"~ '7 ' -r '~  ■ ■ .T '-1
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less effective care for the very patients about whom the 
majority below wa3 most concerned.

Among those therapists who remain willing to treat po­
tentially dangerous patients, there will be another, equally 
predictable response. They will increase dramatically the 
number of occasions on which they anticipate violence and 
act on that prediction. They will know that, in the event 
of a lawsuit, the "dangerousness” of a particular patient 
who has committed a serious violent act will seem obvious. 
A court or jury, with the benefit of hindsight, is not 
likely to be moved by abstract protestations about the 
difficu' es of behavioral predictions. Nor will it do much 
good to describe the many other patients with comparable 
violent "tendencies" who have been stabilized and inte­
grated successfully into Bociety. Once a homicide or other 
crime has been committed, there will be an almost ir­
resistible temptation, on the part of the legal system, to 
determine that the therapist should have done something 
more to prevent it.81

Faced with this prospect, therapists are bound to recog- 
nize an additional fact: the potential co'sls'bf inaction far 
outweigh any costs, for them’personally,-of taking action" 
In any individual case, if they guess that a patient is 
not really violent and take no preventive steps, they face 
potentially huge liabilities in the event they are wrong. 
If, on the other hand, they assume that this same patient 
is violent, and take "appropriate” action, the impact on 
them is minimal. Depending on what the facts and law 
seem to require M^wjyen case, they.can.avoicLthe j-jsk 
of liability simply'bytjhaking a - warning- plione 'call,"or 
by adjusting-their'own-decisionmaking-about a-given 
clinical issue.like.aJiospital_discbarge,-' '

M °~a Turctoff v. Regents of the University of California, 651 
i-.2d at 361 (Clark, J., dissenting) (since “the decision not to warn 
or commit must always be made at the psychiatrist’s civil peril, 
one can expect most dcubts will be resolved in favor of the psychia­
trist protecting himself”); Note, Where the Public Peril Begins: A Survey of Psychotherapists to Determine the Effects of Tarasoff, 
31 Stan. L. Rev. 165, 188 (1978) [hereafter Stanford Note].

17
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Thus,-the major impact ‘of routine • overpredictions of 
violence .will not be on -the-therapist but on the patients 
themselves. -It is they, after all, who will have their con­
fidences spread to family members, friends, and business 
associates through warnings. Or it is they who will be 
kept in psychiatric hospitals despite a therapist's clinical 
judgment that a discharge would b  ̂desirable.

For all of these reasons, the CcjjM.wdjlld be wise not 
lo minimize the likely effects of 3 liafality rule on the 
behavior of psychotherapists. Regardless of whatever 
cautionary language the Court might use to lower the 
standard of care, the potential for liability for patient 
violence will predictably lead therapists to act differently 
in a large number of cases, whenever they have any 
suspicion whatever that they are dealing with a poten­
tially violent person.34

2. T h e  C o s t s  o f  S u c h  a  R u le  W i l l  O u tw e ig h  t h e  
B e n e f i t s .

Whether such a broad-ranging change in clinical be­
havior is desirable, of course, depends on exactly what 
decisions and actions are being encouraged by the tort 
system. The ultimate issue is whether society will be 
better off if it moves from the present system to one 
where therapists are forced to consider warnings and/or 
hospitalization whenever patients utter violent thoughts. 
We analyze the utility of each of these two available types 
of responses in turn.

a:- T h e  e ff ic a c y  o f  w a r n in g s .  >M
The most commonly discussed preventive measure when 

patients are suspected of future violence is to warn the 
potential victim, if identifiable. The lack of a warning 
in the present case, for example, was central to the ruling

51 This effect has been demonstrated empirically. See  G iv e lb e r , ’  
ct a l., sup ra note 20, at 477 ("The most dramatic effect of J T a ra s o f f 
can be seen, exactly .where one would expect iti.in increased willing­
ness to notify potential, .victims,. public.„authoritie3, and .police.”) 
(citations omitted).
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of the court below that the evidence supported a finding 
of negligence.5’ And Tarasoff itself is often labelled, only 
somewhat inaccurately, as a "duty to warn” case. So it 
can safely be assumed that one of the responses of mental 
health professionals in Michigan, if faced with a rule of 
third-party liability for patient violence, would be to make 
a great many more warnings. The question is whether 
this would accomplish anything.

The, most, central concern about forcing, therapists-to 
make warnings.to.victims.is_the_fact that they constitute 
a"breach .of .the.confidential ..treatment • relationship be- • 
tween .therapist and patient. -Effective psychotherapy re-’ 
quires .that.patients,be .able .to ..reveal 'their“ihriermost 
thoughts and feelings, secure in the knowledge that those 

..thoughts and-feelings-will be kept confidential. As the 
Sixth-Circuit-has noted, a-therapist’s “ 'capacity to help 
his patients is completely dependent upon their willingness 
and ability to talk freely.’ ” In re Zuniga, 714 F.2d 632, 
638 (6th Cir.), cert, denied, 464 U.S. 983 (1983)
(quoting Prop. Fed. R. Evid. 504 note, 56 F.R.D. at 242 
(1976)).5* This fact, in turn, " ‘makes it difficult if not 
impossible for him to function without being able to 
assure his patients of confidentiality. . . .  A threat to 
secrecy blocks successful treatment.’” Id. In sum. a 
warning, like any other breach of confidence, is far from
" 124 Mich. App. 291, 308-09; 335 N.W.2d 481, 491.

54 Sec T a y lo r  v . U n ite d  S ta te s , 222 F.2d 3S8, 401 (D.C. Cir. 1955); 
I n  r e  L i fs c h u tz , 2 Ca!.3d 415, 431, 85 Cal. Rptr. 829, 467 P.2d 557 
(1970). S ee  a ls o MCL §§ 333.18237, 600.2157 (creating psychologiat- 
paticnt and phyaician-patient testimonial privileges). For clinical 
discussion of these issues, see , e .g ., Beigler, T a ra s o f f  v . C on fiden ­
t ia li t y , 2 Behav. Sciences & Law 273, 277 (1984) [hereafter 
B e ig le r] ("[A]ny evidence bf breach of confidentiality will under­
mine the patient's trust of the therapist, deter the patient from 
taking advantage of treatment, and deprive the patient and society 
of the beneficial effects of psychiatric interventions."); Schmid, 
Appelbaum, Roth & Lidz, C o n f id e n t ia li ty  in  P s y c h ia t r y :  A  S tu d y  
o f  th e  P a t ie n t 's  V iew . 34 Hosp. & Comm. Psychiatry 353 (1983) 
(empirical study confirming importance of confidentiality to 
patients).
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nisi-free. It necessarily represents a threat to the treat- * 
ment process itself. •

To bo sure, we do not suggest, that .this.confidential ’ 
relationship should be inviolate in every conceivable situa­
tion. State law, for example, generally requires a report 
to the authorities whenever a therapist learns about on­
going child abuse.57 And most therapists would acknowl­
edge moral responsibility to take some discretionary ac­
tion if they are convinced that a patient is about to 
commit a violent crime. But the questioirhere is whether • 
(he law should force a large increase .in the,number,of 
warnings being made— i.e.,-whether-it-is-desirable-to - 
enact a rule that will lead, predictably, to warnings that 
are motivated, not by the clinical and moral judgment of . 
therapists, but by. their fear-of being second-guessed in a * 
later tort suit.5'

Such a development would erode significantly the ability 
of psychotherapists to treat-the very persons who are 
causing the problem— those who may have some urge to 
violence. As we have discussed, the number of patients 
likely to be affected by this rule is quite large. These 
patients will know that if they reveal these impulses, even 
in a confidential therapy session, the therapist is likely to 
describe these feelings to the very family member, friend, 
or business associate who is directly involved. This breach 
of secrecy, in turn, not only will be painful for patients 
but almost certainly will have collateral consequences, 
e .g ., loss of employment, estrangement from family, and 
the like. Faced with this prospect, the natural response, 
of patients will be to ..avoid treatment, .or ..to avoid the 
very statements during treatment that may be most essen- .
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tial to their recovery.” Such reticence, in turn, may end 
up increasing the likelihood that patients will actually 
carry out their secret violent impulses.10

This danger is more than mere speculation. In a survey 
of California psychotherapists conducted by the Stanford 
Law Review after the Tarasoff decision, a majority of 
those surveyed “thought that, patients will withhold in­
formation important to treatment if they believe the 
therapist may breach co-.ndentiality.” 31 And fully one^ 
fourth of the respondents ‘“reported actually observing' 
their patients’ reluctance to discuss their' violent tenden­
cies when informed of the possibility of an exception.to 
absolute confidentiality."31

This risk might be .worth ..taking if there were reason 
to-believe-thaUthe-warnings.themselves are an effective 
means_pf preventing violence._But that is hardly clear.in

=7 Sec, e .g ., MCL § 25.248.
■’ See  S ta n fo rd  N o te , s u p ra note 23, at 190 (distinguishing the 

elTerts of "discretionary" disclosures from the effects of a legal 
duty to warn).

39 S ee  T a ra s o ff, 551 P.2d at 359 (Clark, J., dissenting) (ma­
jority's rule will deter persons from seeking treatment, prevent full 
disclosure of patients’ thoughts, and interfere with the development 
of a trusting relationship between therapist and patient); S tone , 
s u p ra note 7, at 370 ("Anyone who has worked in a therapeutic 
program serving drug addicts, prisoners, parolees, probationers, or 
juvenile delinquents can attest that the duty to breach the patient’s 
privacy as required by T a ra s o ff I I  would eviscerate whatever pos­
sibility of treatment exists with these difficult patients.”).

It is noteworthy that the patient in T a ra s o f f never returned for 
further treatment to his psychotherapist after the therapist dis­
closed his patient's threat to.third parties. It would be two months 
before the patient's 1̂ 41 Victim returned, yet the therapist had
no opportunity to treap lkiŝ piĴ ent or further ajsess his capacity for 
violence during this time. , fif

90 S ee  S lo n e , s u p ra note 7, at 873 (duty to warn “will reduce 
rather than increase public safety because it will diminish the 
ability and motivation of therapists to treat effectively mentally 
disturbed and potentially dangerous people"); Gurevitz, T a ra s o f f : 
P ro te c t iv e  P r iv i le g e  V e rsu s  P u b lic  P e r i l , 134 Am. J. Psychiatry 
289 (1977) [hereafter G u re v itz '] ,

31 S ta n fo rd  N o te , s u p ra note 23, at 183.
» Id.
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itnolf. First, there is the problem of what a potential 
victim can do to forestall a violent act even after receiv­
ing a warning. The options are certainly few.” Indeed, 
in many circumstances, a warning may precipitate a con­
frontation and thus "may in fact increase the likelihood, 
of violence.” 34 In such a case, othar op! !ons are obviously 
far preferable. “Most patients Sill .federate a variety 
of other protective forms of crjjui^jqitjirvention by the 
therapist with much less damage to the therapeutic 
alliance and with much less rage towards both the thera­
pist and the potential victims because their psychological 
implications are much less sinister to the patient.” 53 In 
sum, a warning is not a very effective way to prevent 
patient violence.3*

For a’.l of these reasons, amid believe it is a serious 
mistake to create a tort rule that encourages therapists 
to make a warning whenever there is a possibility of 
patient violence. A decision about how to respond to a 
patient’s threats of violence is often complex and difficult. 
Under the present system, therapists can decide, on a 
case-by-case basis, whether a given threat is serious 
enojgh to outweigh the need for confidentiality and 
whether, in the particular circumstances involved, a warn­
ing will improve matters or simply make them worse. 
Under the ruling below, by contrast, the likely result will

31 S. Halleck, Law in the Practice of Psychiatry 81-82 
(1980).

3* S lon e , s u p ra note 7, at 370. A cc o rd Roth, su p ra note 13, at 58 
("warnings may increase rather than decrease the likelihood of 
subsequent violence."); B e ig le r ,  s u p ra note 26, at 283; G u re v itz , 
supm note 30, at 290.

33 Stone , s u p ra note 7, at 370-71.
18 Dr. Lhim could have selected the alternative of contacting the 

police, but until an overt violent act occurs, there is virtually noth­
ing lh.it the police can do to protect a potential victim. In T a ra s o ff , 
fur example, the campus police were notified and thev temporarily 
detained tho patient. That did not prevent the victim's homicide.
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be a large number of warnings motivated primarily by 
the risks of tort liability— a development that, more 
likely than not, will be counterproductive.

* >b^ The efficacy of hospitalization,
A warning to third parties is not the only type of ac­

tion, that, under the majority rule below, a therapist 
may be required to take in order to avoid liability for 
patient violence. Therapists may also be held liable if a 
court subsequently determines that their clinical decisions 
failed adequately to take into account the risk of violent 
actions by their patients. In particular, the court below 
expressed a willingness to second-guess a decision that a 
particular patient is ready to be discharged from a hos­
pital setting.”

This kind of rule might, in theory, reduce the number 
of violent acts by mentally ill persons, but it would do so 
only by drastically increasing the number and duration of 
psychiatric hospitalizations. This solution thus raises once 
again the problem that those persons who will actually 
commit violent acts cannot be systematically identified. 
If their actions are to be prevented through isolation in a 
hospital, it will require “preventive detention”-of the far 
larger group of people-who eihibit -some potential-Tor 
violence."-

13 In analogous cases, the trend toward a broader "duty to pro­
tect" third parties has gone even further. In two recent cases in­
volving physicians’ liability to third parties'for automobile accidents 
allegedly .caused by their patients’ epileptic condition, - D u v a l l  v . > 
G o ld in, *139 Mich. App. 342, 362 N.W.2d 275 (1984), and medica-• 
tion, 'W e lk e  v. K iu i l l a , 144 Mich. App. 245, 375 N.W.2d 403 (1985), 
the courts have relinquished any requirement that the'third-party ~ 
victim be "Identifiable” in advance. The W e lk e court went ao far 
as to suggest that third-party liability ia desirable here because 
doctors typically are covered by malpractice insurance. Id .

38 There is evidence that third-party liability rules do promote 
more hospitalizations of potentially dangerous patients. In the 
Stanford survey of the effects of the T a ra s o f f decision, several re­
sponding psychiatrists volunteered that the decision had made them 
Ynore likely to commit patients who made threats of violence. S ta n -

r .

i
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It follows that a decision to deal with patient vio­
lence by second-guessing treatment decisions would be 
effective only if it had a major impact on the existing 
balance struck in our society between two competing 
values: the value of preventing violence against third 
parties, and the value of allowing many mentally dis­
abled persons to receive appropriate treatment in a non- 
rcstrictive outpatient setting. This is not an easy balance 
to strike. Any enthusiasm for use of physical isolation 
as a means to control violence by the mentally disabled 
has to be tempered by due recognition of the costs of 
such an approach.

One fundamental concern is the significant reduction 
in patients’ liberty. "Because of the virtual impossibility 
of predicting dangerousness, such an approach would nec­
essarily lead to prolonged incarceration for many patients 
who could become useful members of society.” Johnson 
v. United States, 409 F. Supp. 1283, 1293 (M.D. Fla. 
1976), rev’d on other grounds, 576 F.2d 606 (5th Cir. 
1978). This sizeable group of people would experience 
significant restrictions on their freedom, Humphrey v. 
Cady, 405 U.S. 504, 509 (1972), solely to protect the rest 
of society from the violent acts that a very few of their 
number would otherwise commit.

This isolation, in turn, would become a major impedi­
ment to further treatment for these many patients. In . 
most cases, effective treatment of mental disability can- 
. not be fully carried out unless, a t some point, the therapist 
allows the patient.to..leave a controlled hospital environ­
ment. ’ff’his decision will often be a “calculated risk,” but 
it is a risk that must be taken “if there is any reasonable 
possibility that the patient will ever again be able to mix 
with society and become a useful citizen.” Eanes v. United 
States, 407 F.2d 823, 824 (4th Cir. 1969).
ford . N ote , s u p ra note 23, at 189, n.24. And a later survey.found 
that therapists are, in fact, more likely to seek involuntary hos- 
pitalizations if they feel they are bound by the. T a ra s o f f rule. 
G ive lh c r, et a l ,  s u p ra note 20, at 478. ""
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By restricting involuntary commitment of the mentally " 

disabled to cases in .which there is “clear and convincing” 
evidence of dangerousness, see MCL § 330.1465; Matter 
of Wagstaff, 93 Mich. App. 755, 287 N.W.2d 339 (1979), 
the Michigan Legislature has drawn a.balance.between . 
these social risks and benefits that strongly favors de­
institutionalization of the mentally disabled in cases of • 
doubt.1 The rule adopted by the majority below is com­
pletely inconsistent with this legislative judgment, be­
cause it effectively means that mental health professionals 
who discharge the mentally disabled do so a t their peril. 
After all, in the context of individual court cases, the 
appropriateness of a patient’s discharge w:M always be 
assessed after a patient has in fact proved to be dan­
gerous and an innocent person has been seriously in­
jured. In these circumstances, it will always seem un­
reasonable for a mental health professional to have 
"risked” a violent occurrence by failing to isolate a given 
patient.

Facing ̂ this-possibility .(and »unable to protect them­
selves by-complying with “standards” in the profession 
that simply do "not exist);" mental health professionals 
will be' forced to’“indulge every presumption in favor of 
further-resti’aint,.out of fear of being sued.”. Sherrill v. 
Wilson, 653 S.W.2d 661, 664 (Mo. 1983).» The in­
evitable result will be pressure in only one direction— 
toward hospitalizing patients who show any sign of vio­
lence, even though vast majority could be successfully 
treated in the con

30 In S h e r r i l l . Mu court .explained that “[tlhe plaintiff could un­
doubtedly find qualified psychiatrists who would testify that the 
treating physicians exercised negligent judgment, especially when 
they are fortified by hindsight. The effect would be fairly predict­
able. The treating physician would indulge every presumption in 
favor of further restraint out of fear of being sued. Such a climate 
is not in the public interest." 653 S.W.2d at 664. See a lso  C a i r l v. 
M in n e so ta , 323 N.W.2d 20. 23 note 3 (Minn. 1982) (same): su p ra  
note 23.

C
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Amici strongly believe that if the prevailing social 

balance is to be fundamentally altered in this way, the 
decision ■ should be made by the Legislature, not the 
courts. For all of these reasons, we strongly urge the 
Court to reject the legal duty established by the lower 
court. | |
II. EVEN ASSUMING T H $ W p R A P I S T S  M A Y  

SOMETIMES BE LIABLE FOR THE PATIENTS’ 
ACTIONS, THERE IS NO JUSTIFICATION FOR 
IMPOSING LIABILITY ON THE PRESENT FACTS.

Even if the Court determines that mental health pro­
fessionals can sometimes be held liable for failing to 
predict patient violence and warning third parties, the 
concerns raised in Part I should demonstrate vividly the 
need for careful delineation and application of such a 
liability rule. The decision of the court of appeals il­
lustrates vividly the dangers of failing to specify the 
exact circumstances in which a therapist has a duty to 
take some preventive action. If liability can be imposed 
on the present facts, then the persons treating the men­
tally disabled in Michigan will effectively become strictly 
liable for any act of patient violence. This degree of legal 
exposure, in turn, will lead to even more over-prediction of 
patient violence, and thus to a greater number of unnec­
essary warnings and ill-advised hospitalisations.

The majority’s opinion unreasonably broadens the ex­
tent to which therapists may be subjected to liability for 
failing to protect those who are subsequently harmed by 
their patients. In this case, Dr. Lhim was held to have 
a duty to protect the decedent even though the evidence 
establishing Patterson’s dangerousness was sketchy at 
best. .The only real evidence of Patterson’s dangerous­
ness to his mother (or anyone else) was an entry in the 
emergency room record two years prior to his mother's 
death, which was based on an unverified oral report sub­
mitted by Patterson’s aunt that Patterson “paces the 
finnr and acts strangely and keeps threatening his

mother ’’ Dam v. Lhim, 335 N.W.2d at 490. The
only indication that Patterson’s mother was a potential 
victim was this two-year-old incident, during which Pat­
terson had allegedly threatened his mother because he 
needed money. There is no evidence that Patterson had 
a long history of violence, had threatened to kill his 
mother, had ever acted upon or repeated his threat two 
years earlier, or had exhibited any violent behavior or 
aggressive emotions to Dr. Lhim. Nevertheless, the major­
ity inferred that appellant should have taken some pre­
ventive action because Patterson would need money again 
once he left the hospital and that his mother was one 
possible source of money.

This set of facts contrasts sharply with the facts in 
Tarasoffiand..its.progeny,.where the patients conveyed. 
specific and express threats .to their psychotherapists that 
they were going to harm • readily identifiable victims. 
See, e.g., Jablonski v. United States, 712 F.2d 391 (9th 
Cir. 1983); Merchants National Bank & Trust Co. of 
Fargo v. United States, 272 F. Supp. 409 (D.N.D. 1967) 
(patient threatened to kill his wife, and wife indicated to 
his therapists that she feared for her safety); Hedlund 
v. Superior Court, 34 Cal. 3d 695, 669 P.2d 41 (Cal.
1983) (patient told therapist of his intent to commit 
serious bodily injury upon victim); McIntosh v. Milano, 
403 A.2d 500 (N.J. Super. 1979) (patient fired a gun at 
the car of the victim or her boyfriend, exhibited knife 
to the defendant psychiatrist, and expressed jealousy and 
desire for revenge because victim dated other men).*0 
Moreover, in many of these cases the patients’ dangerous­
ness was obvious to the treating professionals and the vio­
lence was clearly imminent See Tarasoff, 551 P.2d at 
345 (psychologist “did in fact predict that [the patient]

See a ls o  Thom pson  u. C o u n ty  o f  A lam eda , 27 Cal. 3d 741, 614 
P.2d 728. 735, 167 Cal. Rptr. 70 (1980). where the duty to warn 
arises only when the patient "poses a p re d ic ta b le threat of harm. 
...” Id . at 738. (Emphasis added.)
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would kill . . . ")-*x See generally Cairl v. Minnesota, 
323 N.W.2d 20, 26 (Minn. 1982) (" . . if a duty to warn 
exists, it does so only when specific threats are made 
against specific victims) (emphasis added).

In addition, the alleged “threat” in this case was made 
to the victim. and not to the therapist. Thus, to the ex­
tent the two-year-old “threat" signified Patterson’s • vio­
lent impulses toward his mother, she‘was'fully aware'of 
whatever threat her son presented her.* The fact that the 
"threat” was not made in the presence of the therapist 
made it even more difficult for the therapist to assess 
its significance.' Indeed, Patterson’s mother, unlike Dr. 
Lhim, was a witness to the patient’s alleged efForts to 
force her to give him money, and was therefore in a 
much better position than Dr. Lhim to anticipate any 
future similar conduct. In this situation, as at least two 
courts have held, it is simply indefensible to hold a 
mental health professional liable for failing to warn 
the victim. In re Estate of Votteler, 327 N.W.2d 759 
(Iowa 1982); Cairl v. Minnesota, 323 N.W.2d 20 (Minn.
1982) (no duty to warn one who already knows of the 
danger).

To be sure, the court below did seek to limit its hold­
ing in one way, by stating that lawsuits may only be 
brought by victims who were “readily identifiable” in
«> Similarly, in J a b lo n sk i v . U n ite d  S ta te s , 712 F.2d 391 (9th Cir.

1983), the patient’s medical records indicated that he had a " 'homi­
cidal ideation towards his wife,’" that he had tried to kill her on 
numerous occasions, and iiat " ‘the possibility of future violent 
behavior was a distinct probability ....’" Id . at 393. Moreover, 
approximately ten days before murdering his girlfriend, the patient 
had threatened the victim’s mother with a knife and apparently had 
attempted to rape her; the victim twice indicated to hospitai per­
sonnel her fear of the patient; the psychiatrists believed that the 
patient was dangerous; the patient admitted that "he had had fre­
quent problems all his life with violent reactions . . and there 
were indications that his violence was likely to be directed against 
women, like the victim, who were very close to him. Sec  id . at 393,oni nnn
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advance. But this limitation is essentially meaningless, 
for two reasons. First, the court did not require that 
the patient make a specific threat of violence toward this 
"identifiable” victim during therapy. Instead, it sug- . 
gested that the therapist must comb the patient’s history 
and determine if there are any persons who, • for any '- 
reason, are likely victims of potential violenceL-’Morcover, . 
the evidence they are required to consider apparently can 
be as slender, as a two-year-old, unverified oral descrip­
tion of alleged efForts to coerce a  mother to . turn over- 
Borne money. • Obviously, under this approach, it will be 
only the rare case in which therapists will be able to 
feel confident that they have identified, and dealt with, 
every potential victim who might later be deemed "iden­
tifiable.”

Second, even if these potential plaintiffs could be identi­
fied with precision, the court did not suggest that a thera­
pist can safely avoid liability in every case through a 
warning. Instead, by authorizing ta .claim of.“negligent - 
discharge,” the court suggested the possibility of a claim 
that the therapist had a broader duty, in lieu of, or in * 
addition to, a du ty ja warn—ie., a  duty, to prevent vio­
lence itself. * This broader duty presumably would be 
carried out by initiating or continuing an involuntary com­
mitment to a mental hospital, if, with the benefit of hind­
sight, a jury determines that that was the most “reason­
able” course of action.

Taken together, ijtlt^  features of the court’s approach 
— the extraordinarily.-loPj,-threshold for a later finding- 
of dangerousness, the indeterminacy of the potential plain-, 
tiffs, and the.indeterminacy of the conduct .required to . 
•forestall Jiability^mean ‘that'the -ruling,-in. effect,..is jio  

-.different from the-broadest-possible rule of third-party- 
liability. -Therapists seeking to avoid liability under the 
court’s test have no real choice but to do everything in 
their power to prevent any violence by any patient against 
any person.
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Although amici do not believe that any rule of-third- 
party liability for patient violence'is'justified, should the 
Court disagree, there'Ts-a -way-to 'frame -the 'rule- that 
would be far-preferablcto the-version-espoused by the 
court below.-Under this rule, liability could only .arise if, 
in the therapist’s presence,45* a-pifcienf; makes a specific 
liireat of imminent violence towa^jp-Bri.ecific individual. 
A therapist would not be required' tfcT sift through a 
patient’s entire history— much of which may not even be 
available to the therapist— and seek to identify his/her 
most likely victims at every turn. In addition, the thera­
pist must actually believe that the patient, poses.a serious 
risk of imminent violence to the threatened individual.4" 
Third, the threatened individual must be unaware of the 
threat. Finally, the rule should make clear that therapists . 
who warn the intended victims thereby satisfy their legal 
duties. There should then-be no further legal duty to 
“control" the patient through hospitalization or some 
other means, although .the therapist-would remain free 
to determine that_some_such.alternate..approach.is,clini­
cally more desirable than a warning.

Under this rule, mental health professionals could be 
reasonably confident of knowing the circumstances in 
which they are required to act, would not be required to 
take action where the victim is already aware of the risk, 
and could be quite confident about the type of action re­
quired for them to satisfy their legal obligations. Such 
a rule, while imperfect and probably Ineffectual as a 
measure bo protect the public, would be far preferable to 
the much broader and ill-defined liability rule enunciated
« C f. B ra d y v. H op p e r, 570 F. Supp. 1333 (D, Colo. 1983), a ff'd ,
1  ̂ 329 (10th Cir. 108<1); S lia w  u. G lic km a ti, 45 Md. App. 718,

415̂ A.2d 625 (1980); C a i r l  v . M in n e so ta , 323 N.W.2d 20 (Minn.
1982).

41 The tort system certainly should not require a warning in every 
rase where a patient makes an idle threatening comment, absent 
some genuine and supportable reason to believe that the comment 
should he taken seriously. Sec  s u p ra note 14.
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here by the court of appeals.' However, amici would re­
emphasize our fundamental view that the Court should 
hold that there iB no legal duty to warn or otherwise 
protect allegedly suspected victims.
III. THE DEFENDANT’S DECISIONS ARE IMMUNE 

FROM TORT LIABILITY.
In Rosa v. Consumers Power Co., 420 Mich. 567, 363 

N.W.2d 641 (1984), this Court held that lower-level-- 
government employees are immune from-tort liability for 
“discretionary" - decisions (as contrasted -with-l'ministe- - 
rial" acts) unless those'decisions are ultra vires or made ‘ 
in bad faith.-When the instant case was remanded for 
reconsideration in light of Ross, a majority for the court 
of appeals ruled that the immunity recognized in Ross 
did not protect Dr. Lhim’s decisions. The court reasoned 
that Dr. Lhim’s discretion was constrained by the "rele­
vant standard of care.” Because the jury found that Dr 
Lhim violated this standard, the majority concluded that 
Dr. Lhim’s decision was ministerial. Davis v. Lhim, 382 
N.W.2d 195,198 (Mich. App. 1985). The dissent objected 
to this view because’ “[wjhether John Patterson should 
have been discharged from the state mental hospital or 
whether there was a need to warn plaintiff’s decedent, 
involved complex medical discretionary decision-making.” 
382 N.W.2d at 200 (Cynar, J., dissenting).

The majority’s ruling cannot be_xeconciled .with. .Ross. 
Ross expressly'protects public employees from the risk of _ 
tort liability-when they-are-required to exercise signifi­
cant-decisionmaking in the-performance of-their-duties.- 
As this Court recognized in Fisher v. State of Michigan, 
422 Mich. 883, 363 N.W.2d 229 (1985) (By Order), 
and many other Michigan cases have held, mental health — 
decisions such as those made.by Dr.-Lhim-are discretion—  
ary'and "hence" immune'from tort-liability. By charac­
terizing these decisions as ministerial whenever the “rele­
van t standard of care” is violated, the majority below 
would eliminate the immunity afforded public employees



in negligence actions. Amici urge the Court to reject this 
view and hold that Dr. Lhim’s decisions are precisely the 
kind that Ross immunizes from tort liability.

A. Acts By Public Employees That Require Significant 
Decisionmaking Are Immune From Tort Liability.

In Ross, this Court addressed the unsettled law in 
Michigan concerning the immunity of State employees 
from tort liability. Ihe Court explained that immunity 
for public servants was required “to ensure that a decision 
maker is free to devise the best overall solution to a 
particular problem, undeterred by the fear that those few 
people who are injured by the decision will bring suit." 
3133 N.W.2d at 666. Consequently, the Court held that 
lower level government officials, employees and agents are 
immune from tort liability when they are:

1) acting during the course of their employment and 
acting, or reasonably believe they are acting, 
within the scope of their authority;

2) acting in good faith; and
3) performing discretionary,-as opposed to ministe- 

...rial acts.
363 N.W.2d at 667-68.

Because the third prong of this test had sometimes 
been difficult to apply, the Court carefully explained the 
distinction between discretionary and ministerial acts. 
Discretionary acts were not limited to those involving 
"quasi-judicial or policymaking authority.” 363 N.W.2d 
at 668. Instead, this Court cited with approval Professor ’ 
Prosser’s definition of “discretionary acts” as those which* 
"require-personal deliberation, .decision and judgment.”-" 
Ross v. Consumers Power Co., 420 Mich. 567, 363 N.W.2d 
641 (1984). Hence, “[a]n individual who decides whether 
to engage in a particular activity and how best to carry 
it out engages in discretionary activity.” Id. The Court
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characterized the protected conduct as “ ‘discretionary- 
decisional’ acts.” Id.

Discretionary-decisional acts were contrasted with con­
duct in which the actor had little or no choice or was 
merely executing a prior decision. Characterizing the 
latter conduct as “ministerial-operational,’’“ the Court 
ruled that such conduct is not immune from .tort liability.- 
The Court concluded that the “distinction between ‘dis­
cretionary’ and ‘ministerial’ acts is that the former in­
volves significant decision-making, while the latter in­
volves the execution of a decision and might entail some 
minor decision-making.” Id.

Although in some cases the line between acts involving 
significant decisionmaking and those involving execution 
of a decision and minor decisu..' naking may blur, this is 
not such a case. The decisions nade by Dr. Lhim clearly 
required the exercise of substantial discretion, and a 
straightforward application of the principles articulated 
in Ross indicates that those decisions are immune from 
tort liability.

B. D r. Lhim’s Acts Were “ Discrelionary-Decislonal”
And Are Immune From Tort Liability.

The plaintiff’s claim against Dr. Lhim included two 
distinct acts of negligence: the decision not to seek in­
voluntary hospitalization for Patterson after he requested 
release, and the decision ijot to warn Mollie Barnes that 
Patterson presentedM ty^nger to her. Each of these deci­
sions by Dr. Lhim* required significant decisionmaking 
and hence is protected from tort liability.

1.* The Decision Not to Apply for Involuntary Hon- r  
pilalization of Patterson.

Because Patterson had been voluntarily admitted to 
the hospital, he had a statutory right to be released within 
th*-ee days after requesting release, unless the commit- 
r.ent procedures provided in § 330.1420 of Michigan’s 
Mental Health Code were initiated. MCL § 330.1419(1).
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That section provides that after a patient requests release, 
an application for involuntary hospitalization shall be 
filed in court if it is determined that the patient is “a 
person requiring treatment as defined in [the statute] 
and should remain in the hospital.” MCL § 330.1420 
(emphasis aaded). The relevant language in § 330.1401 
defines a "person requiring tifafetment” as, intsr alia:

[a] person who is mentalj^|M,|j*nd who as a result 
of that mental illness can reasonably be expected 
within the near future to intentionally or uninten­
tionally seriously physically injure himself or another 
person, and who has engaged in an act or acts or 
made significant threats that are substantially sup­
portive of the expectation.

MCL § 330.1401. Before a court will approve the in­
voluntary hospitalization of a patient, the State must 
prove by clear and convincing evidence that the patient is 
a person requiring treatment within the meaning of the 
statute. Matter of WagstafJ, 93 Mich. App. 755, 287 
N.W.2d 339 (1979).

Following Patterson’s request for release, Dr. Lhim 
determined that Patterson could not reasonably be ex­
pected within the near future to intentionally or un­
intentionally cause significant physical^harm to himself or 
another person. Testimony of Dr. Lhim, Vol. 7, a t 103. 
Consequently, Dr. Lhim did not apply for Patterson’s 
continued hospitalization, and Patterson was instead re­
leased and referred to the South-West Mental Health 
Clinic for outpatient treatment. Two months later, a 
second psychiatrist also determined that Patterson was 
not a "person requiring treatment”, and refused to admit 
Patterson to a mental hospital on.an involuntary basis. 
Testimony of Ruby Davis, Vol. 4, at 73.

In deciding whether an application to involuntarily 
hospitalize Patterson was appropriate, Dr. Lhim was re­
quired to exercise significant discretion. The criteria 
specified in § 330.1401 of the Mental Health Code neces-

35
sitate Beveral very difficult judgments, including: (1) 
whether the person has a "substantial disorder of thought 
or mood which significantly impairs judgment, behavior, 
capacity to recognize reality, or ability to cope with the 
ordinary demands of life,” MCL § 330.1400a (defining 
“mental illness”); (2) whether the person can reasonably 
be expected within the near future to seriously physically 
injure himself or another person, MCL § 330.1401(a); 
and (3) whether the persons’ acts or threats are "sub­
stantially supportive” of this expectation. Id.

These criteria require the mental health professional 
to diagnose mental disorders, assess the degree of the dis­
order and its effects, and attempt to predict the prob­
ability of violent behavior in the future. In describing 
the criteria in very general language, the Legislature has 
correctly recognized ..thaU their-application .requires the 
exercise of considerable judgment,-'based on-a-careful 
(and necessarily.uncertain)'balancing of 'manyTactbrs. 
Which factors should be takenTnto’‘acicduht,'ahd the rela­
tive weight they should be given, is a matter of substan­
tial disagreement. As the United States_Supreme. .Court 
has recently observed:

Psychiatry is n o t^ _  an .exact..science, .and. psy­
chiatrists disagree widely and frequently on -what 
constitutes mental illness, on.the appropriate diag­
nosis to'be attached-to given behavior and'symptoms, 
on cure and treatment^andjmjikelihood of-future 
dahgerouBnesa.- -

Ake v. Oklahoma, 105 S. C t 1087, 1096 (1985). Perhaps 
the one conclusion that can definitively be reached about 
the mental health professional’s role in resolving such ques­
tions is that it requires “personal deliberation, decision 
and judgment.” Ross, 363 N.W.2d a t 668.

It should also be emphasized that in deciding whether 
to apply for involuntary hospitalization under § 330.1420, 
the criteria specified in § 330.1401 are not the only con­
siderations. This section provides that involuntary hos-
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pilalization should only be sought if these criteria arc 
satisfied and a determination is made that the patient 
"should remain in the hospital." Nothing in the statute 
constrains the determination of whether a voluntary ad- 
mittee who satisfies the § 330.1401 criteria "should re­
main in the hospital.” In making this determination, the 
mental health professional will consider factors such as 
the therapeutic consequences of refusing a voluntary ad- 
mittee’s request for release, the feasibility of satisfactory 
outpatient treatment and the advantages of. integrating 
the patient back into the community. See Cairl v. Minne­
sota, 323 N.W .2d 20, 23 (Minn. 1982) (indicating that 
the assessment and balancing of factors such as these in 
deciding whether to release mentally retarded patient re­
quires "precisely the type of governmental decision that 
discretionary immunity was designed to protect from tort 
litigation by after-the-fact review.”).**

In Teasel v. Department of Mental Health, 419 Mich. 
390, 355 N.W.2d 75 (1984), this Court recognized the 
discretion that such decisions entail. Discussing the de­
cision to discharge a patient, the Court indicated that:

Manifestly, the decision whether a hospitalized pa­
tient is “clinically suitable for discharge” or “no 
longer meets the criteria of a person requiring treat­
ment” is a matter of professional judgment. The 
nature of psychiatric care and treatment to be pro­
vided to a hospitalized patient and the decision 
whether treatment is any longer necessary are mat­
ters calling for the exercise of informed medical 
judgment---

44 Section 330.1476 of thê Mentiil'ITeiiUh'CodeTilao-providea that 
a mental health professional, may-decide that'a-“person requiring" 
treatment” .should be discharged from a mental. hospital. -While 
§330.1476(2) requires a discharge if the criteria are n o t sa tis fied , 
even if they are met, § 330.1476(1) provides that a patient may be 
discharged "at any time" if deemed "clinically suitable for dis­
charge." MCL §330.1476(1).
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. . . [I] t is clear to us that the decision to release .. 
a judicially hospitalized patient is discretionary with 
health care professionals. .

355 N.W.2d at 83"
I t is equally clear in this case that Dr. Lhim’s deter- 

nination that an application for involuntary commitment 
was unwarranted involved "significant decisionmaking.”
As Ross expressly protects acts requiring "significant 
decisionmaking,” 363 N W.2d at 668, Dr. Lhim’s conduct 
is immune from tort liability."

Without questioning the fact that a decision concern­
ing commitment involves substantial discretion, the ma­
jority below stated that Dr. Lhim’s judgment was con­
strained by the "relevant standard of care”— “the con­
duct of a reasonable psychiatrist practicing medicine in 
the light of present-day scientific knowledge.” 382 N.W.
2d a t 198. According to the majority, if the relevant 
standard of care is violated, i.e., there is negligence, a 
public employee’s decision is transformed into a minis­
terial one. In so holding, the majority opinion effectively 
eliminates the doctrine of individual immunity in" all ■ 
negligence actions, for i f the elements of the negligence

45 See  a ls o  id . at 86 ("the nature of decisions concerning psy­
chiatric care, treatment, and discharge from hospitalization involves 
the application of specialized knowledge, experience, and profes­
sional judgment”). AMgpWj** stating that this decision was 
judgmental and discretll|nl(Wfale Court also held that an official 
deciding to release a ju'dklaljyyioapitalized patient must make an 
informed decision "according to the criteria for discharge estab­
lished by the Legislature." Id . at 83. In this case, Dr. Lhim’s deci­
sion was in fact based on the statutory criteria; the appellee’s 
argument is simply that Dr. Lhim wrongly decided that the statu­
tory criteria were not satisfied. This is exactly the type of judg­
ment that the Court found to be clearly discretionary in Tease l.

44 It should be noted that "[t]here is no 3uggestion"’in this case '** 
"that defendant was not acting within . . . the.scope of his authority • 
or that defendant was not acting in good faith.” 382 N.W.2d at 196.



claim are established, the defense of immunity is for- 
f ailed.*’ •

Nothing in Ross remotely hints at this drastic limita­
tion on the scope of .individual immunity. To the con­
trary, in protecting significant decisionmaking by pub­
lic employees from tort liability, Ross intended "to en­
sure” that the decisionmaking process is not encumbered 
by the fear of litigation. ( ,

By restricting this assurance %, .dpdisions that fall 
within the "relevant standard or •Icaret” the majority 
opinion completely undermines this objective. No matter' 
what decision is-made, if an injury results this will 
pose a significant-risk of litigation, with its attendant 
burdens, embarrassment and potential for liability.'If a 
plaintiff properly alleges negligence, a public employee 
(and the State if indemnification is provided) will be 
subjected to the costs of discovery and other pretrial 
proceedings. If the plaintiff’s proof even raises a ques­
tion of fact as to negligence, the employee will face the 
burdens and risks of a ju ry  trial.

The implications are particularly disturbing in a case 
such as this, where the .“relevant standard of care” gov­
erning predictions„of. dangerouaness is at best both un­
clear and subject to widespread^ disagreement, and at 
worst a fiction.4*. If the majority’s view is adopted, men-

47 The fact that the majority found that the standard of care 
included the statutory criteria in §330.1401 does not limit the scope 
of the majority's ruling. As its holding on the failure to warn 
issue indicates, the majority would reach the same result even ab­
sent statutory "constraints.”

Moreover, as explained s u p ra , the statutory scheme requires the 
exercise of significant discretion and there ia no suggestion that 
O r. Lhim stepped outside the boundaries of the statute by consider­
ing impermissible factors. S e s  s u p ra note 45. For reasons devel­
oped in the text, Dr. Lhim’s highly discretionary decision that the 
statutory criteria were not satisfied should not be deemed “minis­
terial" simply because it was later determined that he decided 
incorrectly.

4R See sup ra note 7.

tal health professionals will know that if they decide that 
a patient is not dangerous, and the patient later injures 
someone, the reasonableness of their judgment will be 
second-guessed by a jury with the knowledge that they 
were in fact wrong. Because the majority’s rule effec­
tively eliminates the protection afforded such decisions 
by Ross, it" provides a'strong”'incentive' to 'choose the ' 
course of action entailing the least risk.of litigation and 
liability.-
. This is exactly what Ross was intended to prevent- 

Amici urge the Court to adopt Judge Cynar’s view and 
hold that Dr. Lhim's decision that involuntary hospitaliza­
tion was unwarranted involved "complex . . . discretion- 
ary-decision making” and is immune from tort liability.49

2. The Decision Not to Warn the Eventual Victim.
Like the decision'not'to seek involuntary-hospitaliza-' 

tion-of a'patient,“the" decision" to warn a 'th ird  party • 
about a patient’s threats is not ministerial. To the con­
trary, the courts and commentators have uniformly rec­
ognized that there are many possible responses to such 
threats. In choosing between those alternatives, the men-

49 It is also important to note that characterization of such deci­
sions as ministerial has implications far beyond the context in 
which this case arises. Increasingly, mental health professionals 
are being asked to moke extraordinarily difficult predictions of dan­
gerousness— judgments they are ill-equipped to make, but are 
demanded by society's needs to make. On these judgments, decisions 
affecting freedom or institutionalization, and even life or death, 
may turn. See, e.g ., B a re fo o t  v . E s te lle , 463 U.S. 880 (1983) (men­
tal health testimony is admissible to sld jury's determination of 
whether defendant presented a future threat to society, for purposes 
of Imposing death penalty); O 'C onn o r v. D ona ldson , 422 U.S. 563 
(1975) (limiting State’s authority to civilly commit n o n d an g e ro u s  
individuals).
Although the necessity-for-theSff judgmcnta“ireSily“uiTderstood 

their consequences make it critical.to dispel any notions .of scientific. r .
objectivity. These are not ministerial tasks. (They-are-decisions in-̂  
volving significant discretion, and if they are tofbe'gtven“appropri:' 
ate (rather than dispositive) ,weight,_they_jnust. be.recognized as - 
such.



t;il health professional must exercise "personal delibera­
tion, judgment and decision.” The choice reached in each 
rase clearly is a “discretionary-decisional” act and hence 
is immune from tort liability.

The first determination that m ust be made by the 
mental health professional confronted with this choice, 
is the probability that a threat w ill be acted upon... A9 
demonstrated in Part I, this judgment is both extremely 
difficult and necessarily uncertain.50 It involves an as­
sessment and balancing of many factors, such as the clini­
cal diagnosis of the patient, the context in which the 
threat is uttered, the way in which the threat is ex­
pressed, the patient's opportunity to act on the threat, 
the patient's past history of violence or suicide attempts, 
the factors that provoked the threat (e.g., stress, a spe­
cific act, etc.) and whether they a re  likely to continue, 
(he patient's response to treatment, the patient's re­
sources outside the hospital (e.g., a  supportive family), 
Hie patient’s relationship with the specified "victim,” and 
the ability of that person to protect him/herself.al

Assuming that the mental health professional concludes 
that the threat presents a serious risk, the possible re­
sponses must be assessed. These alternatives include:

(1) Intensifying the therapy'by increasing the fre­
quency of treatment, (2) - requesting the patient to • 
turn over his planned weapon to the temporary cus­
tody of the therapist, (3) s ta r tin g  the patient on 
tranquilizing medication," (4) increasing'the dosage

See. e .g ., Roth & Weisel, D a n g e ro u a n e s s , C o n fid e n t ia lity , an d  
the D u ty  to Warn, 134 Am. J. PSYCHIATRY 508. 509 (1977) ’"[T]he 
hulk of expert opinion Rnd research data indicates that neither 
psychiatrists nor anyone else can reliably predict the likelihood of 
a mentally ill patient's future violence. The clinician willing to 
make such judgments is necessarily uncertain as to the accracy 
of his predict,ons, save for the certainty that he will overpredict 
that which he fears to be possible.'') [hereafter Rosa  &  W e is e l] ,
M See, e .g ., MacDonald, Hom icida l T h re a t s , 124 Am. J. Psych. 475 

479-80 (1967).

, , - i  . 1 1 . 1  . j u  I , .  .  _ j  ■ |  ■ I i y  i i ,  | |  Iof a patient already on medication, (5) convincing 
the patient to submit to a brief voluntary hospitaliza­
tion, (6) urging the patient to return for his regu­
la rly  scheduled visit, and to call the therapist if the 
patien t in the interim fears a loss of control.111

In some cases, it may be deemed necessary to warn the 
police, the patient’s family, a person who will have cus­
tody of the patient or the specified victim. Involuntary 
hospitalization may also be considered.

In deciding what is the most appropriate resoonfe to 
a given situation, judgments must be made about the 
seriousness of the threat, “the impact of the proposed 
intervention on future therapy” and the likelihood that 
the intervention will prove successful in preventing vio­
lence.53 Needless to say, this decision is not ministerial—  
it requires significant discretionary decisionmaking by 
the mental health professional.

Those courts that have followed the Tarasoff rule have 
uniformly recognized the importance of preserving this 
discretion. In fact, in Tarasoff the court stated that 
there w as a "broad range of reasonable practice and 
treatment” and the proper manner to discharge the duty

02 Leonard, A T h e ra p is t ’s  D u ty  to P o te n t ia l V ic tim s, 1 Law & 
Hum. Beh. 309, 313-14 (1977). S ee  a lso , Roth, C lin ica l and L e g a l 
C o n s id e r a t io n s in the iT h e rap y  o f  V io len ce -p ron e  Patients, in 18 
Current Psychiatric Therapies 65, 57-58 (1978) (indicating- that 
Instead Issuing warnings, therapists alternatively may decide that 
"other persons, even the threatened person ... [should] be brought 
into the ther.ipy, the patient's environment may be restructured 
(ridding the patient of weapons), or increased frequency of psycho­
therapeutic ci ntacta may bs recommended. Some patients, given 
knowledge of the therapist’s dilemma and their legitimate con­
cern for the welfare of i|4 f^| Tnay themselves be willing to v.nrn 
others of a potential dafiAf ’IjLelse may give permission tov the 
therapist to -wan others.”); Rflfi <£ W eise l, s u p ra note 50, at 5*0 
(indicating that "even when danger seems Iikcly[,] several nltsrna- 
tives are often available thit permit continuing management of 
the violent or potentially violent patient without compromising 
treatment").

H R o th  &  W e is e l, su p ra note 50, at 511.



of care would necessarily vary with the facts of each 
case . . . Tarasoff v. Regents of University of Cali­
fornia, 131 Cal. Rptr. 14, 551 P.2d 334, 345 (1976).“ 
The court further stated that patients’ threats are in­
frequently executed and “[cjertainly a therapist should 
not be encouraged routinely to reveal such threats; such 
disclosures could seriously disrupt the patient’s relation­
ship with his therapist and with the persons threatened.” 
551 P.2d at 347. Ill ,

The dispute now before thfj^tipljtf1 provokes a stark 
illustration of the discretion involved in such decisions, 
fn this case the patient had no history of violence, the 
only specific threat was made outside the presence of 
Dr. Lhim, the threat was made two years earlier and 
had not been acted upon, and the threat was made di­
rectly to the victim. In these circumstances, Dr. Lhim 
had a wide range of options to choose from (including 
taking no specific action in response to such an attenu­
ated threat), and the appropriateness of warning the 
victim was, to say the least, highly questionable.

In holding that Dr. Lhim’s failure to warn Mollie 
Barnes was a ministerial act, the majority below did 
not question the difficulty of determining the appropriate 
response to a patient’s threat. Instead, it ruled that 
such decisions become “ministerial" whenever they are 
made negligently, i.e., they violate the standard of care. 
This diminution of the protection that Ross affords public
M See a lso . L ip a r i  v . S e a rs , R oebu ck  & Co., 497 F. Supp. 185, 193 

(D. Neb. 1980) (“This duty requires that the therapist initiate 
whatever precautions are reasonably necessary to protect potential 
victims of this patient."); M a lh t s  v. Ire la n d , 419 N.E.2d 782, 785 
(Ind. 1981) (duty is "to exercise reasonable care under the 
circumstances"); M c In to sh  v . M ila n o , 168 N.J. Super. 466, 403 
A.2d 500, 511-12 (1979) ("duty to take whatever steps are reason­
ably necessary”); Note, P sy c h o th e rap is ts  and th e  D u t y  to  W a rn : 
An A ttem p t a t  C la r if ic a t io n , 19 New Eno. L. Rev. 597, 598 (1984) 
(“The common thread that runs through the cases is the duty to use 
reasonable care under the circumstances. The discharge of that 
duty depends on the circumstances of each case.”).
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employees should be rejected. Dr. Lhim’s decision was 
highly discretionary and falls squarely within the in­
dividual immunity recognized in Ross.

C. Michigan Case Law Clearly Establishes That 
Mental Health Decisions By Stale Employees Are 
Discretionary And Are Immune From Tort Liability.

Issues very similar to those raised here have previously 
been considered by this Court and by the Michigan Court 
of Appeals on numerous occasions. These cases over­
whelmingly establish that Judge Cynar correctly found 
that mental health decisions involve “complex . . . dis- 
cretionary-decision making” and that public employees 
making these decisions are immune from tort liability.

Most importantly, in Fisher v. State of Michigan, 422 
Mich. 883, 363 N.W.2d 229-(1985) “(By Order), this 

-Court held t.iat a trial court had properly granted sum­
mary judgment in favor'of MndividuaT'state'clefenda'rfts 
who were being sued for-negligent hospitalization and 
detention of the plaintiff in-a-state mental institution.
The court of appeals had reversed the trial court and 
held that the defendant psychiatrists had not been en­
gaged in discretionary acts. After holding the appeal 
of that decision in abeyance pending a decision in Ross, 
this Court summarily ordered reinstatement of summary 
judgment in favor of the individual defendants. We 
urge the Court to adhere to its decision in Fisher here 
and hold that Dr. Lhim’s decisions were discretionary 
and immune from tort liability.

With the. exception .c* . the majority 'below,**all“other 
Michigan cases support‘this result. T n  a case much like 
this, Fuhrmann v. Haifaway, 109 Mich. App. 429, 311 
N.W.2d 379 (1981), Iv den., 414 Mich. 858 (1982), the 
court of appeals affirmed the trial court’s decision grant- c 
ing summary judgment in favor of the defendant psy­
chiatrists. In Fuhrmann, the two defendants had certified 
that a patient was mentally ill but was not dangerous to
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himself or to other persons. The patient was then released 
from the Center for Forensic Psychiatry, and four 
months later shot the plaintiff. Although the plaintiff 
alleged that the defendants acted neg'.’gently, the court 
of appeals ruled that their actions were discretionary and, 
hence, immune. It reasoned:

Plainly, the activities of the defendant psychiatrists 
arc anything but ministerial. The decisions required 
of these persons are perhaps the . ultimate in, discre­
tion. To determine the state of a person’s psyche is, 
in itself a task requiring great discretion and when . - 
this task is conjoined with the even more imposing 
job of resolving another’s liberty,-the consequent de­
cision cannot be said to be "ministerial” in any sense 
of that word. ,•

311 N.W.2d at 382.
Similarly, in Hamilton v. Reynolds, 129 Mich. App. 375, 

341 N.W. 152 (1983), Iv den., 422 Mich. 890 (1985), a 
suit was brought after a patient at a state-operated psy­
chiatric hospital left the hospital grounds and killed the 
plaintiff’s decedent. The plaintiff alleged that one of the 
defendants, the patient’s trea’ing physician, had negli­
gently given the patient a grounds pass. The trial court 
ruled that as a public employee, the defendant was im­
mune as a matter of law. The court of appeals had little 
difficulty affirming this conclusion and observed ”[t]hat 
the exercise of considerable discretion is required of those 
charged with the responsibility of determining whether 
psychiatric hospital patients shall be confined to the hos­
pital building cannot be gainsaid.” 341 N.W.2d a t 154- 
55. See also Pomilee v. City of Detroit, 121 Mich. App.
121, 328 N.W.2d 595, 596 (1982), Iv den., 422 Mich. 890
(1985) (affirming grant of summary judgment in favor 
of doctor and clinical psychologist who were responsible 
for care, treatment and attention of patients in mental 
hospital. Explaining that this result was required by 
either the discretionary/ministerial or "scope of employ-

I
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ment” test of immunity, court indicated that “very little” 
of what a psychologist does is ministerial).M

Subsequent to Ross, in Canon v. Bernstein, 144 Mich. 
App. 604, 375 N.W.2d 773 (1985), the court of appeals 
reviewed a trial court’s decision that employees at a pub­
lic mental health facility were immune from suit for 
negligence in counseling and treating a mental patient. 
The Court of Appeals affirmed the lower court's ruling, 
holding that as a matter of law the alleged conduct in­
volved "discretionary acts.” 375 N.W.2d at 775.

Finally, in Tobias v. Phelps, 144 Mich. App. 272. 375 
N.W.2d 365 (1985), the court considered an action 
brought by tbj estate of a patient who died at a state 
medical facility. The estate alleged that the physicians

11 A cco rd  K n ap p  v . M o ren o , 137 Mich. App. 768, 369 N.W.2d 660, 
663 (1984) (where plaintiff claimed that staff psychiatrist had been 
negligent in diagnosis and treatment of patient, trial court’s grant 
of summary judgment based on psychiatrist’s immunity was 
affirmed; court of appeals stated that this result was dictated by 
either the "scope of employment" or "discretionary/ministerial" test 
for immunity) ; E s ta te  o f  A dam s v. N o r th v i l le  S ta te  H o sp ita l, 131 
Mich. App. 683, 345 N.W.2d 207, 208 (1983) (holding th-t diagnosis 
and treatment of patient at state mental hospital was a discre­
tionary activity); M ason  v . R o sen , 124 Mich. App. 204, 333 N.W.2d 
513, vaca ted  and  rem anded , 422 Mich. 897, 368 N.W.2d 243 (1985) 
(holding that various allegations of negligence relating to the care 
and treatment of mentally 111 person concerned discretionary acts 
and hence public employee was immune from liability); c f .  M cGhee  
v. B h am a , 140 Mich. App. 49, 863 N.W.2d 293, rem and ed , 422 Mich. 
940, 369 N,W.2d 864||(1M5>, (noting the "reluctance of other 
panels” to follow Davtil.ttî ||aldlng that psychiatrist at state facility 
was immune from liaoplty' Wwed on the "scope of employment” 
test). • 1*1
It should be noted that while M ason and M cG hee , along with 

many othef Michigan Court of Appeals cases, were remanded for 
reconsideration in light of R o s s , this Court did not indicate how that 
issue was to be resolved on remand. C f .  F is h e r  v . S ta t e  o f  M ich ig an , 
422 Mich. 883, 363 N.W.2d 229 (1985).
The same conclusion has been reached in other jurisdicMons. See  

P ap en h au se n  v. S choen , 268 N.W.2d 665 (Minn. 1978); S h e r r i l l  v. 
W ison , 653 S.W.2d 661, 664-67 (Mo. 1983); J a r r e t t  v . W ills , 383 
P.2d 995, 997-98 (Or. 1963).
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involved had been negligent in treating and monitoring 
the patient and providing instructions to the staff. After 
observing that numerous cases prior to Ross had ruled 
that such conduct was “inherently discretionary,” 375 
N.W.2d at 3G9, the court recognized a less absolute--but 
ncvertheles* very broad— immunity for such conduct. The 
court stated that !fj ,

[tjhe decisions whether to 'wjf&fli lecedent from the 
medication and whether or flow often to monitor her 
condition during the weaning process involved medi­
cal judgments. These are discretionary determina­
tions. However, if defendants in fact decided that 
monitoring was necessary to guard against deteriora­
tion of the decedent’s condition, negligent execution 
of that decision would fall outside the scope of their 
individual immunity. . . .  In addition, if defendants 
decided that monitoring was necessary, a failure to 
inform or properly inform the staff of the decedent’s 
condition was a ministerial act.

Id.
If this test is applied to Dr. Lhim’s decisions, those 

decisions cle rly are protected from tort liability. Like 
decisiors about the appropriateness of treatment and moni­
toring, deciding whether a patient is dangerous, whether 
involuntary hospitalization is warranted and whether a 
warning is appropriate is highly discretionary. There is 
no allegation in this case that after making these deci­
sions, Dr. Lhim was negligent in executing them.

Finally, two points should be made about the decisions 
in Fuhrmann, Hamilton, Pomilee, Knapp, Adams, Mason, 

Canon and Tobias. First, all of these cases implicitly re­
ject the view of the majority below that a decision is 
ministerial simply because it is made negligently. Sec­
ond, these cases uniformly hold that dec sions very similar 
to those at issue here involve significr. discretion and 
are immune from tort liability. We ° ieve that these 
cases were correctly decided in both re,c \s  and we urge 
the Court to adopt the same position.

   —
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CONCLUSION
For the reasons stated above, the judgment of the court 

of appeals should be reversed and judgment should be 
entered in favor of the defendant.
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Are Therapists Liable for 

Their Patients' Violence?
Nine states have passed legislation addressing this 
issue of conflicting concerns: protecting mental 
health professionals, protecting victims, protecting 
patients.
By Martha King
I n 1981, when John Hinckley Jr. 

shot President Reagan and his press 
secretary, James Brady, many 

fingers pointed at Hinckley's Colorado 
psychiatrist, blaming him for allowing 
someone so disturbed to "run loose." 
Brady unsuccessfully sued the psy­
chiatrist in a Denver federal court. At 
the time, Colorado law was silent on 
the major issues raised in the case.
Violence by mental patients and 

their therapists' responsibility for the 
violent behavior are areas of growing 
concern in state legislatures. At least 
nine states have passed legislation to 
limit the liability of mental health 
professionals under specified circum­
stances (California, Colorado, Indiana, 
Kentucky, Louisiana, Minnesota, 
Montana, New Hampshire and Wash­
ington). Several other states considered 
the issue in 1987.
Generally, the laws protect thera­

pists from liability i„r a patient's vio­
lent acts unless the patient has told the 
therapist about a specific threat of vio­
lence against a specific victim. In the 
case of such a threat, the laws require 
the therapist to warn or protect the 
potential victim.
A 1969 la -.dmark case, Tarasoff vs. 

Regents ofL'.e University of California. 
illustrates tl e liability issues for men­
tal health professionals. Prosenjit 
Poddar, a graduate student under

Martha King is senior stiff associate ofNCSL's 
Mental Health project.

treatment through Berkeley's student 
health service for "acute paranoid 
schizophrenia," murdered a fellow stu­
dent, Tatiana Tarasoff, after she 
rebuffed his advances. Poddar had told 
a university therapist that he intended 
to kill her. The therapist in turn noti­
fied campus police of the threat in 
order to initiate involuntary commit­
ment proceedings. Poddar was not 
committed, however, after promising 
to stay away fronc Tarasoff.
The California Supreme Court ruled 

that a cause of action could be main­
tained against the therapist for failing 
to warn the victim. Although the case 
was settled before it was determined 
whether the therapist was at fault, the 
ruling is interpreted to have created a 
legally enforceable "duty to warn," or 
otherwise protect, potential victims.
Because* Colorado law did not 

address the liability issue at the time 
of the Brady suit against Hinckley's 
psychiatrist, the Denver court's ruling 
was based, in part, on the Tarasoff 
decision. The court found there was no 
duty owed because no specific threat 
was made against a specific person 
and, therefore, Brady's injury was not 
foreseeable.
Except for the very disturbed 

patient, ",. .predicting violent behav­
ior is a crapshoot in a way," says Joel 
Klein, general counsel for the Ameri­
can Psychiatric Association, in an 
interview for Hospital and Community 
Psychiatry (October 1986). He says

psychiatrists do not know how to pre­
dict violence with any degree of 
sophistication or accuracy.
Continuing a patient's hospitaliza­

tion or committing him involuntarily 
"flies in the face of almost two decades 
of civil libertarian thinking about over­
institutionalizing patients as well as 
views about what constitutes good 
medical care," says Klein. In addition, 
a therapist can be sued for deprivation 
of civil rights.
"It's a terribly cruel dilemma," ob­

serves Klein, pointing out further that 
a therapist who warns a victim can be 
sued for breach of confidentiality.
Colorado adopted legislation in 1986 

to address liability problems faced by 
mental health professionals. Represen­
tative JoAnn Groff, sponsor of the bill, 
reports that although the Hinckley case 
brought national attention to the state, 
it was a relatively minor contributing 
factor to the introduction of her bill. 
"More important," says Groff, "1986 
was Colorado's year for liability 
reform, and the legislation really 
stemmed from the Tarasoff case and a 
few local incidents."
The local chapters of psychiatric, 

psychological and mental health 
associations initiated the Colorado 
proposal. "Therapists were finding it 
tough to get malpractice insurance, 
and the coverage they could find was 
getting more expensive," reports Groff. 
"The legislature needed to determine a 
threshold for how much responsibility
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providers should have for their 
patients' behavior."
FT lhe Colorado legislation illus- .( trates the major issues, some- 
JL times conflicting, that confront

lawmakers across the country: protect­
ing therapists, protecting victims and 
protecting patients.• Protecting therapists. The statutes 
that limit the liability of mental health 
professionals for violent acts com­

mitted by their patients generally state 
that no monetary liability and no cause 
of action may arise against the practi­
tioner for failure to predict, warn of or 
take precautions against a patient's 
violent behavior, unles* the patient has communicated an intent to perform the 

|  violent act.
~ Groff says the Colorado legislature 
1 was already addressing medical mal-
5 practice, which is often easier to iden-< tify than malpractice by a mental
j  health professional. "If a patient must
£ sacrifice a limb to cancer and the sur­

geon amputates the wrong leg, it’s a 
pretty clear-cut case," she says. "When 
dealing with an illness of the mind mal­
practice is not so clear. When and how 
should we hold someone else liable for 
an inexact science?"

Representative Gilbert Romero, a Colorado attorney who opposed the 
Groff bill, disagrees with the threshold 
of accountability it established. "This 
is a very narrow provision," says 
Romero. "The therapist is off the hook 
unless the patient specifically names his 
victim and the threat is imminent.

"From a public policy point of 
view," he continues, "this gives carte 
blanche to the professional to deal with 
the patient without the responsibility 
that should come when others may be 
in danger." It's not that Romero 
opposes legal protection for therapists. 
Rather, he believes the insulation from 
liability shouldn't be so broad.

"Mental health professionals are 
trained to understand the patient's 
problems, they have more information 
about the patient than others, and we 
should hold them to a higher standard 
than this law provides," he says.

The original Colorado proposal 
provided immunity to therapists for 
failure to predict or wam of a patient's 
violent behavior. One of several 
amendments that made the bill less 
objectionable to Romero provides that 
the immunity does not apply to the 
"negligent failure to initiate involun­
tary (short-term) treatment and evalu­
ation" if a patient "appears to be an 
imminent danger to others" as a result 
of mental illness. It also does not 
immunize the negligent release of a 
mental health patient from a mental 
hospital or ward.

In Louisiana, the law does not 
address protection from liability for a 
patient's violent behavior. Instead, it 
establishes a duty to wam or protect 
a potential victim and protects the

After John Hinckley Jr. 
above, shot Reagan, the is­
sue of therapists' liability for 
the violent acts of their pa­
tients was raised. After being 
found innocent by reason of 
insanity, Hinckley has been 
kep; at St. Ellzabetlts Hospi­
tal in Washington, right.

E t Q t t j f
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therapist from breach of confidential­ity when complying with that duty, 
The Minnesota statute does not pro­
vide immunity in the context of a threat by a patient to commit suicide, 
nor when a patient is adjudicated 
"mentally ill and dangerous." The Indi-

"Mental health professionals are trained to understand the patient's problems... and we should hold them to a higher standard than this law provides." Romero

ana legislation protects therapists who 
comply with the law from being liable 
"to persons other than the patient" for 
failure to predict or warn or take 
precautions against violent behavior.
The scope of the liability protections 

for "mental health professionals" varies 
by state. For example, the Louisiana 
statute is limited to psychologists and 
psychiatrists, while the Indiana law 
protects a range of 12 identified profes­
sions or types of institutions.
• Protecting victims. The laws 
immunizing mental health profes­
sionals generally require action by 
them to protect potential victims under 
specified circumstances. The circum­
stances that invoke this duty to wam 
or protect range from very specific 
threats communicated by a patient (for 
example, in Louisiana, . .an immedi­
ate threat of physical violence against 
a clearly identified victim or victims, 
coupled with the apparent intent and 
•ability to carry out that threat") to 
broader threats that may include the 
general public (for example, in Indi­

ana, if a patient ",, .evidences conduct
r makes statements indicating an
mminent danger that the patient will 
use physical violence or use other 
means to cause serious personal injury 
or death to others"). The New Hamp­
shire law also imposes a duty on the 
therapist if the client communicates a 
"serious threat of substantial damage 
to real property."
The duty to wam or protect gener­

ally requires the therapist to make 
"reasonable efforts" to wam the poten­
tial victim or to notify appropriate law 
enforcement officials, or both, aiid 
may also be accomplished by involun­
tarily institutionalizing the patient, if 
appropriate, in some stales, Minnesota 
defines "reasonable efforts" and 
Colorado requires "reasonable and 
timely efforts."
In cases of potential violence, 

Romero tends to side more with the 
victim than the therapist or patient. 
Although civil liberties are important 
to him, he says that in warning a vic­
tim or in confining a potentially vio­
lent patient, "if we err on the side of 
caution, so be it."
Groff's primary concern was to 

establish legal standards by which to 
judge a therapist's action. "This doesn't 
mean there aren't moral or ethical 
issues involved," she says. 'Therapists 
aren't precluded from acting on their 
good judgment. The key is that they 
do so in good faith."
• Protecting patients. The most 
universally accepted patient rights are 
those providing confidentiality in the 
therapist/client relationship and the 
right to treatment in the most 
approDriate, least restrictive setting. 
When a patient threatens a violent act 
against another person, a balance must 
be struck between his rights and those 
of the potential victim.
Klein says a patient may feel that he 

can talk about violent impulses with a 
therapist, but if he thinks the informa­
tion will be disclosed ".. .it could dis­
rupt the one intervention that might 
prevent the violence."
Some therapists feel they are being 

asked to become "gatekeepers" for the 
criminal justice system and ask, "When 
does a healer become the informer7"
Klein maintains that, given the 

difficulty of prediction, reporting 
threats will invariably lead to unneces­
sary disclosures. But, he adds, "It 
might be that if one in a hundred 
patients commits a violent act, maybe

that's sufficient reason to breach con­
fidence with the other 99."
The liability statutes generally pro­

vide immunity to therapists who dis­
close confidential information in order 
to comply with the duty-to-wam 
requirements. In addition, the Minne-

"This doesn't t • *ren't moralor ethical Therapistsaren't predw4 on theirgood judgment. Tr.e Is that they do so in good faith." Groff

sota law allows optional disclosure to 
wam against a patient's violent 
behavior even when the duty-to-wam 
conditions are not met, as long as the 
therapist acts in "good faith."

Although Klein says that sex 
between therapist and patient con­
tinues to be the biggest single liability 
problem facing mental health profes­
sionals as a group, responsibility for a 
patient's violent behavior is the new 
area of greatest concern. Recent legis­
lative actions indicate it will continue 
to be an issue in state capitols. Klein 
agrees there is ample room for tort 
reform, but cautions that there will 
continue to be homicides by mental 
patients. "And when there are, were going to see lawsuits," he says.

Groff stresses the importance of 
providing community resources to 
treat mentally ill persons. "We give 
community programs the responsibil­
ity, but not the adequate resources to 
treat the mentally ill," she says. "We, 
as legislators, have to take responsibil­
ity too."
Stile Legiilitum February 1936 Page 21
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Senator Fr e d F. Zh a r o f f
A l a s k a  S t a t e  L e g i s l a t u r e
PvO. BOX 405, KODIAK. ALASKA 39615 1907) 486-5259
DURING SESSION:
P.O. BOX V, JUNEAU ALASKA 99811 • (907) 465-3473 • 465-3474

DISTRICT N ~
ALASKA PENINSULA • ALEUTIAN CHAIN • BRISTOL BAY • KODIAK ISLAND • LAKE CLARK/LAKE ILIAMNA • PRIBILOF ISLANDS • SHUMAGIN ISLANDS

MEMORANDUM 

TO:

FROM:

DATE:

RE: CS For House Bill 495 - "An Act relating to fisheries education; and

providing for an effective date."

I respectfully request that CSHB 495 be scheduled for a hearing at the 
committee's earliest convenience.

CSHB 495 would allow a school board to establish a fisheries education program 

in elementary, secondary, vocational and community schools in its district or 

regional educational attendance area. The program would include instruction 

related to the imoortance to the state of the commercial fishing and seafood 
processing industiy, opportunities for jobs or careers in the indu. try, and 

skills relevant to employment in the industry. The Department of Education 

would develop and implement model fisheries education programs and 

instructional materials, and encourage and assist school districts in 

developing the programs.

The bill also would establish a Fisheries Education Fund in the Department of 

Education. This fund would consist of appropriations, federal funds, private 

grants, endowments, and contributions. In making grants from the fund, the 

department would consider programs that are designed to assist in the economic 

development of the attendance area served by the applicant, and give priority 

to programs in elementary and secondary schools. In addition, the department 

would be required to report to the governor and the legislature on a summary 

of its activities during the preceding calendar year.

Backup information for the bill is attached, as follows:

1. Department of Education fiscal note.

2. Letter of support from the University of Alaska Cooperative 
Extension Service.

3. Resolution supporting fisheries education from the Southwest 

Alaska Municipal Conference.

4. Letter of support from the Bristol Bay Borough School District.

Senator Paul Fischer 

Chairman

Senate Health, Education 

Senator Fred F.

April 28, 1988



5. Letter of support from Cordova Public Schools.

6. Brochure about Cordova Public Schools' Commercial Fisheries 

Apprenticeship Program.

7. Report on "Alaskan Youth Preparing for a Fishing Future in 

Alaska", Commercial Fisheries Apprenticeship Program, Cordova. 

The Cordova program is an example of the type of program that 

would benefit from CSHB 495 and that could be duplicated in other 

school districts.

8. "Renewable Natural Resources/Agriculture Curriculum" for 

secondary and postsecondary education, developed by the 

Department of Education.

9. Report on "Education and Training as a Solution to the Problem of 

Alaska Hire in the Alaska Seafood Industry", by A.W. Hall.


