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s t a t u t e s  are e n a c t e d  Is to be c o l l e c t e d  from the 
context, from the o c c a s i o n  and n e c e s s i t y  of the 
law, from the m i s c h i e f  felt, and from the objects  
cind r e m e d y  in v i e w  . . •. and in p a s s i n g  upur 'lutiers 
o f  l e g i s l a t i v e  intent and competence, the court's 
do n o t  m e r e l y  read the bare end p r o d u c t  o f  the 
l e g i s l a t i v e  labors, but r a t h e r  they read the statute 
in light of the state o f  facts w h i c h  were fo und by 
the l e g i s l a t u r e  and w h i c h  p r o m p t e d  the enactment. 11

< \*
The m i s c h i e f  w h i c h  the L e g i s l a t u r e  s o ught  to r e m e d y  was the 

p r e d e t e r m i n a t i o n  of rhe i n c a p a c i t y  of i n d i v i d u a l s  w i t h  physi cal 

d i s a b i l i t i e s  to serve as jurors. f.n o r d e r  to a d v a n c e  the r e m e d y  the- 

q u a l i f i c a t i o n s  o f  the indivi d u a l  p r o s p e c t i v e  juror, as they relate to 

an i n d i v i d u a l  case, s h o u l d  be examined.

J u r o r  Q u a l i f i c a t i o n  • .

In any ease w h e n  a p r o s p e c t i v e  j u r o r  does no have a s u f f i c i e n t

g r a s p  of the E n g l i s h  language, or is o b v i o u s l y  b i a s e d  in some way, or

is, for a n y  o t h e r  s t a t u t o r y  reason, i n c o m p e t e n t  to sit on a p a r t i c u l a r

case, a c h a l l e n g e  for cause w i l l  be granted. Thus, w i t h  r e s p e c t  to a

disability, the court m u s t  d e t e r m i n e  w h e t h e r  the scope of a d i s a b l e d

p e r s o n ' s  i m p a i r m e n t  w o u l d  p r e c l u d e  h i m  fro m s e r v i n g  as a r e a s o n a b l e

j u r o r  or w o u l d  a d v e r s e l y  effect the r ights of the li t i g a n t s . *•-

T h e r e  is c e r t a i n l y  no q u e s t i o n  that d e a f  persons are as capable

as a n y o n e  else o f  u n d e r s t a n d i n g  legal j a rgo n or any o t h e r  technical
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j a r g o n  u sed by expert witnesses. The d e a f  are found in m a n y  h ighly 

t e c h n i c a l  p r o f e s s i o n s  i n c l u d i n g  m e d i c i n e , engine e r i n g ,  and the law.^' 

D e fen se c o unsel argues, in essence, that no deaf p e r s o n  can sit 

as a r e a s o n a b l e  j u r o r  since we cannct be sure that the translation 

by the i n t e r p r e t e r  is accurate; and that the deaf p e r s o n  will ior.e 

w ords if m o r e  than one p e r s o n  speaks at a time; and that the deaf 

p erson cannot h e a r  subtle n u ances  o f  vocal i n f l e c t i o n s  which are
r

c r ucial in d e t e r m i n i n g  the c r e d i b i l i t y  o f  any witness; arid that the 

s a n c t i t y  o f  the jury d e l i b e r a t i o n s  will be v i o l a t e d  by the presence 

of the interpreter* and that the p r e s e n c e  of the i n t e r p r e t e r  will he



c onsequently, all f u t u r e  a p p e l l a t e  courts, are d e p e n d e n t  on the E n g l i s h 

r e c o r d  m a d e  oy that interpret er. If w e  do not trust the skills o f  that

p erson then we have no trial at all.

With respect to the issue of the loss o f  subtle n u a n c e s  o f  vocal 

inflecti on -- w h e n  the forei gn lan guage i n t e r p r e t e r  transl ates for a 

w i t ness no one in the c o u r t r o o m  can e v a l u a t e  the c r e d i b i l i t y  o f  that 

wi tness b a s e d  on s u btle n u a n c e s  w h i c h  are s u p p o s e d  to be so all importer, 

to a d e t e r m i n a t i o n  o f  c r edibilit y. Further, there does not s e e m  to 

be any c o n c l u s i v e  a u t h o r i t y  to s u pp ort the p r o p o s i t i o n  that it is the 

p e r c e p t i o n  of ' s ubtle i n f l e c t i o n s  in the v o i c e  o f  a w i t n e s s  w h i c h  

leads a j u r o r  to a m o r e  just or a c c u r a t e  or truer f i n d i n g  o f  the

facts. In fact, u s u a l l y  it is the c o n t e n t  o f  the t e s t i m o n y  that the

l i s tener belie v e s  or d i s b e l i e v e s  r a t h e r  t h a n ' a n y  inflections, subtle 

or otherwise. Voices can get l o u d e r  or softer, b r e a k  or tremble out 

o f  n e r v o u s n e s s  or a n x i e t y  but that is true o f  the truth teller as well  

as the liar.

A l e c  N a i m a n  speaks E n g l i s h  well, but he s peaks w i t h  the flat affect 

of one who has n e v e r  h e a r d  v o cal inflection. However, I n e v e r  h ad a 

p r o b l e m  u n d e r s t a n d i n g  his m e a n i n g  or emotion. I u n d e r s t o o d  when he was
4 •

nervous, angry, guarded, insulted, a m u s e d  and d i s appointed . I c a nnot  

point to the s p e cific  things that sent those signals, but n o n e  of them 

was from the subtle n u a n c e s  o r  i n f l e c t i o n s  in his voice. Frankly, T 

b e lie ve that most o r d i n a r y  p eople do not have subtle n u a n c e s  in their 

vocal inflections. Mostly, such s u b t l e t y  is r e s e r v e d  for great nr I. isL.s 

such as G e i l g u d  and S t r e e p  and we m a r v e l  at their a b i l i t y  to c o n v e y  so 

much with so little. T h e y  w o r k  long, and h a r d  to a c h i e v e  those 

subtleties. Further, any such n u a n c e s  are a l w a y s  open Lo i n t e r p r e t a t i o n . 

In reality, no juror, w h e t h e r  hearing, or ihuif, hears everything, lisnt s hould  

be hoard, int erp r e t s  e v e r y t h i n g  as it is m e a n t  to be interpreted, 

p r o c e s s e s  everything, in the same fashion o r  rea ches a d e c i s i o n  in I lie



p a r t i e s  to the inclu s i o n  of c o g n i z a b l e  g r o u p s  in the pool of jurors 

from villich a panel wi.ll be drawn. T t. does not e n t itle c ither party 

to demand the e x c l u s i o n  o f  any such group.

9 1
The S o u t h e r n  District, in United S t a t e s  v  G uzman ,~ set down 

standards to be u s e d  in d e t e r m i n i n g  the e x i s t e n c e  o f  a c o g n i z a b l e  

g r o u p .

A  group to be 'cognizable' for p r e sent  p urpo s e s  
m u s t  have a d e f inite composition. That is, there must  
be some factor w h i c h  defines and limits the group. A 
c o g n i z a b l e  gx'oup is not one w h o s e  m e m b e r s h i p  shifts from 
day to day or w h o s e  m e m b e r s  can be a r b i t r a r i l y  selected. 
Secondly, the group must h a v e  cohesion. T h e r e  must be 
a commo n t h r e a d  w h i c h  runs through the group, a basic  
s i m i l a r i t y  in attitu des or ideas or e x p e r i e n c e  w h i c h  is 
present in m e m b e r s  o f  the group a n d  which- cannot be 
a d e q u a t e l y  r e p r e s e n t e d  if the g r o u p  is e x c l u d e d  from  
the j u r y  s e l e c t i o n  process. finally, there must be a 
p o s s i b i l i t y  that e x c l u s i o n  o f  the gr.oup will result in 
pa r t i a l i t y  o r  bias on the part of juries h e a r i n g  cases 
in w h i c h  groxip m e m b e r s  are involved. That is, the 
group must h a v e  a c o m m u n i t y  of i n t e r e s t  w h i c h  cannot be 
a d e q u a t e l y  p r o t e c t e d  by the rest of the populace. 22

The de af are a c o g n i z a b l e  group.

1. The deaf c o m m u n i t y  has a d e f i n i t e  and u n s h i f t i n g  m e m b e r s h i p  w i t h  a 

c h a r a c t e r i s t i c  w h i c h  defines and limits the group; its m e m b e r s h i p  cannot 

!)<-• a r b i t r a r i l y  s e l e c t e d ; ^  and

2. The deaf c o m m u n i t y  has m e m b e r s  w h o  share a common thread o f  experience 

that gives the group c o h e s i o n a n d

3. T he deaf have a c o m m u n i t y  of interest w h i c h  cannol be

r e p r e s e n t e d  a d e q u a t e l y  by the rest o f  the populace. T h e  deaf, like

25
o t h e r  groups p r e v i o u s l y  found to be c o g n i z a b l e , '  have a life e x p e n V i M  .• 

which is v a s t l y  d i f f e r e n t  from the rest of s o c iety and thus ir seems 

u n l i k e l y  that any o t h e r  group could r e p r e s e n t  adequate! y tftt. i n i e r e a t . "6 

Historically , the d e a f  h a v e  been v i e w e d  and treated as a d i s t i n c t  

g r o u p  separate from and in ferior to the rest of society. This is 

e x e m p l i f i e d  in the treatment o f  the deaf w i t h  r e s p e c t  Lo all a s p e c t s  of 

their life from e d u c a t i o n  through l:lu> iinposi.ti.on of legal disabilities.



a state cannot, c o n s i s t e n t  w i t h  clue process, subject 
a d e f e n d a n t  to i n d i c t m e n t  o f  trial b y  a j u r y  that has 
be e n  s e l e c t e d  in an a r b i t r a r y  and d i s c r i m i n a t o r y  
manner, in v i o l a t i o n  o f  the C o n s t i t u t i o n  and the laws 
of the U n i t e d  States. I l l e g a l  a n d  u n c o n s t i t u t i o n a l  
ju r y  s e l e c t i o n  p r o c e d u r e s  cast dou bt on the integrity 
of the w h o l e  j u d i c i a l  p r o c e s s  ... [t]hc e x c l u s i o n  from 
j u r y  s e r v i c e  of a s u b s t a n t i a l  and i d e n t i f i a b l e  class of 
c i t i z e n s  has a p o t e n t i a l  i m p a c t  that is too subtle and 
too p e r v a s i v e  to admit  o f  c o n f i n e m e n t  to p a r t i c u l a r  
issues or p a r t i c u l a r  c ases ... [w]hen a large and 
i d e n t i f i a b l e  segment  of the c o m m u n i t y  is e x c l u d e d  from 
j u r y  service, the e f f e c t  is to r e m o v e  from the jury 
r o o m  q u a l i t i e s  of h u m a n  n a t u r e  and v a r i e t i e s  o f  human  
e x p e r i e n c e ,  the r a n g e  of w h i c h  is u n k n o w n  and perhaps 
unknowab le. It is n o t  n e c e s s a r y  to a s s u m e  that the 
e x c l u d e d  group will c o n s i s t e n t l y  v o t e  as a class in 
o r d e r  to conclude, as we do, that its e x c l u s i o n  d e p r ives 
the j u r y  o f  a p e r s p e c t i v e  on h u m a n  e vents that m a y  have 
u n s u s p e c t e d  i m p o r t a n c e  in any case that may be presente d. 35

Furthermore, in Smit h v  T e x a s , the Court h e l d  that any jury  

se l e c t i o n  scheme, a l t h o u g h  n o t  f a c i a l l y  d i s c r i m i n a t o r y ,  but which "by roaso. 

the wide d i s c r e t i o n  p e r m i s s i b l e  in the v a r i o u s  steps of the plan 

[may be] a p p l i e d  in s u c h  a m a n n e r  as p r a c t i c a l l y  to p r o s crib e any 

group thought by the law's a d m i n i s t r a t o r s  to be undenirable"^i;j m t ’onsLifulicM.

Thus, to include deaf p e r s o n s  in a j u r y  pool, because e x c l u s i o n  

w ould be c o n t r a r y  to state a n d  federal law, bu t to c h a l lenge e v e r y  deaf  

person for cause s o l e l y  on the basis o f  deafn e s s ,  n o t w i t h s t a n d i n g  his 

b eing o t h e r w i s e  qua lified, is to do in the v e s t i b u l e  what could not be 

done o u t s i d e  the front door. This c o urt c a n n o t  and will not a ssu me a 

p o sture w h i c h  c i r c u m v e n t s  the intent o f  the L e g i s l a t u r e  -- a p o s t u r e  

w h i c h  o b s e r v e s  the law in f o r m  but. flouts it in substance.

The T h i r t e e n t h  P e r s o n  in the Jury Room

The p u r p o s e  o f  the rule p r e c l u d i n g  p e r s o n s  o t h e r  than j u r o r s  f r o m  

being' in the j u r y  rooin d uring d e l i b e r a t i o n s  is to p r o tect and g u a r a n t e e  

the privacy  of the d e l i b e r a t i v e  process, and to p r e v e n t  the i n h i b i t i n g  

effect that such p r e s e n c e  w o u l d  have on v i g o r o u s  d i s c u s s  Lou n e c e s s a r y  

to that process.

3 8
In C l ark v U . S . , the C ourt e x p l a i n e d  that the need for p r i v a c y



trial by j u r y . 8

The a n s w e r  is no.

The rule w h i c h  excludes persons o t h e r  than j u r o r s  from 

the jury r o o m  d u r i n g  d e l i b e r a t i o n s  in r e a l i t y  p e r tains to officers o f  

the court such as bailiffs, judges, or counsel. The p r e senc e of the 

signer is a d i f f e r e n t  m a t t e r  entirely.

The role of the s ign er is not that o f  a p a r t i c i p a n t  or an authorial 

official of the court but is that o f  a c o m m u n i c a t i o n s  facilitator 

such as a telex or t y p e w r i t e r  or t e l e p h o n e  or h e a r i n g  aid or 

microphone. The 12 jurors and the s i g n e r  will be m a d e  aware by the 

court of the p u r e l y  m e c h a n i c a l  f u n ction of the s i gner and will have  been 

instruct ed s t r o n g l y  as to that function, how it is to be c a r r i e d  out and 

the c o n s e q u e n c e s  if such i n s t r u c t i o n s  are, 'n any way, v i o l a t e d . ^

They will p r o c e e d  w i t h  their i n d i v i d u a l  f u n c t i o n s  in a good common  

sense fashion as tb'-y do e v e r y  day in c o u r t s  all ov er the nation. We 

depend on our j uri es to use t heir own go od c omm on sense in j u d g i n g  

cases i n v o l v i n g  m i l l i o n s  of dollars and life and libert y every day.

Why should we think them i n c a p a b l e  of d e a l i n g  w i t h  so simple an 

in s t r u c t i o n  as this? To think them i n c a p a b l e  is to exhibit a disdain 

for the very people and process upon w h i c h  our entire judic i a l  system 

is based.

A simple every day realit y w h i c h  c annot  be ignored is that the 

jury panel of w h i c h  the deaf p erson is a m e m b e r  and to w h i c h  the 

signer is a t t a c h e d  w i l l  have "live d" t o g e t h e r  for a n u m b e r  o f  days 

before that case e v e r  goes to d e l ibera tion. The r e l a t i o n s h i p  of the 

signer to the p r oce ss will be formed, the functions of all membe rs  

d e l i n e a t e d  and a d j u s t m e n t s  ma de long b e f o r e  they ever e n t e r  the 

jury room to deliberate. Thus, the d e l i b e r a t i v e  p r o c e s s  will be m e r e l y  

an e x t e n s i o n  of that r e l a t i o n s h i p  and w i l l  c o n tiruc as it had before.

Finally, and m o s t  importantly, p r a c t i c a l  e x p e r i e n c e  has shown



cause. However, n e i t h e r  the d e f e n s e  c o unsel  no* a n y ' i n d e p e n d e n t  

e x a m i n a t i o n  by this court has d i s c l o s e d  any reason why A l e c  Naiman 

should be c h a l l e n g e d  for cause in this case. The m o t i o n  is 

therefore denied.

This c o n s t i t u t e s  the o p i n i o n  and decis i o n  of this court.

B U D D  G. G O O D M A N ,  J . S . C .

Dated: F e b r u a r y  17, 1984 
N e w  York, N. Y.



or her name excluded from a jury list or jury box on the basis of blindness or

physical handicap alone." OR. REV. STAT. §10.030 (2) (1979).

Only four slates expressly exclude the sensorially unpaired from jury service. 

ARK. STAT. ANN.. §39-102 (Supp. 1979); IOWA CODE ANN. §706.1 (West 1975); N.C. GEN. 

STAT. §9-3 (Supp. 1 9 7 9 ) TENN. CODE ANN. §22-102 (1955).

2. See W. C. Stolcoe, SIGN LANGUAGE STRUCTURE (1963).

3. See generally: L. Meyers, The Law And The Deaf 45 (1968); E. Klima and

V. Bellizi, The Signs Of Language (1979); Baker and Padden, Paper Focusing On The 

Nomnanual Components Of ASL; G. Gustason and Zuwollcow, Using Sibling Exact English

In Total Communication.
See note 49 infra.

4. N. Y. Judiciary Law §596 (McKinney, 1975) Amendment, eff. Sept. 1, 1903.

5. Lewinson v. Crews, 28 A.D. 2d 111 (2nd Dept. 1967).

6. See supra note 1. »
7. Memorandum, an act to amend the Judiciary Law, in relation to qualification.- 

for jury duty -- purpose of the bill.

Section 42-501 of the NRA states that the purpose of the Act is to prohibit 

discrimination on the basis of handicap in any program receiving Federal fimincial 

assistance. Section 42.503 states that "[njo qualified handicapped person shall, 

solely on the basis of handicap, be excluded from participation in ... any program 

receiving or benefiting from Federal financial assistance." Federal Register, 

vol. 45, No. 108, P. 37622, 6/2/80, Rules and Regulations.

In 1982, Charles Peck brought a motion for summary judgnont against the County 

of Alameda to be reimbursed for moneys he had paid to hire a signer to assist him 

in performing his duty as a juror. See Peck v. Alameda, No. C80-3692 Jell.

The Department of Justice submitted an Amicus Curiae brief in the case which 

stated that Section 504 was meant to cover the cost of the services of a signer when 

a deaf juror participated in the jury process. The issue presented was "whether, in 

order to have the opportunity to function as a juror once chosen to do so, a deaf 

person is entitled to interpreter services under Section 504." Amicus brivi jl 14 

on file in Judge's chambers. Dcpardnent of Justice rule 28 C.F.R. P a n  42 ( s e e  P e e k ,



Supremo Court of the United States.

15. In order for the presence of the interpreter not to interfur with 

either the trial or the- deliberative process the signer should stand beside and 

slightly behind the speaker so that the deaf person can easily see botli the' 

speaker and the signer. •

16. See generally, Deaf Persons In Professional Employment 74, 86-87 (1968).

There are more than 13 million people in the United States with hearing

impairments, according to the most recent census of the deaf population, of winch 

approximately 150 thousand live in Mew York ;ind are consider profoundly deaf.

See J. Schein and M. Delk, The Deaf Population Of The United States 132 (1974) 

(hereinafter cited as The Deaf Population]; Due Process: T h e .Deaf And The blind

As Jurors, 17 New England L. Rev. 119 (1981).

17. (1) CALIFORNIA (The Silent News, April 1981) "It just seemed very 

natural," said I/os Angeles Municipal Court Judge Marion Obera who seated the deaf 

juror under California's recently enacted statute. She observed that neither the 

deaf person nor his interpreter interferred with or delayed the proceedings,

Deputy Public Defender said that 

she did noc slow or direct the testimony to that juror.

(2) MARYLAND (6/21/82) Juror in Montgomery County Circuit Court used an 

oral interpreter; the interpreter mouthed the words at a normal rate of speed.

(3) COLORADO (Gazette Telegraph, 1982) Fourth Judicial District Judge 

Joe Cannon* The juror was seated under Colorado's new legislation which says that 

"(n]o person shall be deemed to be incapable of jury service solely because of 

impaired vision or hearing in any degree."

(4) OREGON (iVashington Post, 10/22/83) Portland, Mulnomah County 

Circuit Court.

(5) TEXAS Judge Randell Riley stated in conversation with my Law Clerk, 

that after the novelty of the presence of an interpreter wore off, then- was 

absolutely no problem, no disruption at all in court or during deliberations, ik



extended the Sixth AinendiK-mt guar;uiLees to Llie states); Apodnea v. O regon,

406 U.S. 404 (1972); and Taylor v. Louisiana, 417 U.S. 522 (1975).

See generally: Cross-Sectionalism In Jury-Soleefion Procedures After Tavlur v.

Louisiana, 43 TENN. L. REV. 1, 7-82 (1975).

See also, Saltsburg &  Powers, Peremptory Challenges And The Clash Between 

Inpartiality And Group Representation, 41 MD. L. REV. 337, 359; Limiting The 

Peremptory Challenge: Representation Of Groups On Petit Juries, 86 Yale Law

Journal 1715, 1716 (1977); People v. McCray, 84 A.D. 2d 769, aff'd. 57 N.Y.

2d 542 (1982); cert, denied McCray v. New York 416 U. S. (1983).

21. 337 F. Supp. 140 (age not a basis for finding a eo$iizable group).

Groups which have been found to be "cognizable" are those which are defined by race, 

(see -j.g. Smith, supra note 19), ethnic or national origins (see e.g. Hernando?., 

supra note 19), sex (see e.g. Taylor, supra note 19),• economic status (see e.g. 

Thiel, supra note 19), and education (see e.g. U. S. v. Butera. 420 F 2d 564, 571 

(1970). Since Duncan extended the Sixth Amendment right to the states, the sane 

cross-sectional mandate applies to both civil and criminal cases.

22. Id. at 143-44, see also U. S. v. Greenberg, 200 F. Supp. 382 (S. D. M. Y. 

1961); Duran v. Missouri, 439 U. S. 357 (1979).

23. Guzman at 143-4-4.

24. Id.

25. Id.

26. Id.

27. See Taylor, 417 U. S. 522 (1975).

28. Mark 9:17

See generally, Glass, Deafness And Its Effects; Educational And Psychosocial 

Aspects Of Deafness 66 (R. Hardy &  J. Culls, eds. 1974).

29. Black’s Law Dictionary, 1098 (5th Ed. 1979).

30. Jesse .Jackson, Presidential Candidate, Campaign of 1984.

31. Taylor, supra note 19 at 535.
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WIIAT YOU NIJICD TO KNOW TOR JURY DUFY 1-2 (1968), in which an experienced California 

juror advises r-

In may cone as a surprise to you LiuiL this blunt sumuns is an honor.
It may give you a hunted feeling, but it is, nonetheless, a privilege 
and a distinction. If you think about it, you will probably discover 
you feel ennobled ... First of al-1, the sunuens is recognition that 
you are a citizen of the United States.’ The jury system is one means 
of operating a government 'of the people'. Through it the people share 
in judicial power, just as by voting for a constitutional amendnent 
they Lake part in making the laws. Second, being called to jury 
service is recognition tliat you are a resident in good standing of the 
conmunity in which you live.

See contra: Bailey v. States, 215 ARK, 53, 61 S. W. 2d 424 (1949); Goldblntt v. Hoard

of Ed., 52 Misc. 2d 238, 275 N. Y. S. 2d 550 (1966) (Where the Courts, following Fay,

322 U. S. at 277 held that jury service is a duty for men tliat required their

participation but a privilege for women which could be exercised at their option.)

It should bo noted tint it took Arkansas at least twenty years to change that

situation. To this day, Arkansas has a statute which disqualifies deaf persons

while other no re enlightened states have proceeded to change their statutory language

either to disallow the per se exclusion of perceptually handicapped people or to

structure them in such a way as to allow courts on a case by case basis to consider

the qualifications of individuals as they come before the court. In Carter v. Jury

Com iii. s si on of Crecn County, 396 U. S. 320, 330 (1970), Mr. Justice Stewart said

that "[w]hel*her jury service be deemed a right, a privilege, or a duty, the state

may no more extend it to some of its citizens and deny it to others ... than it 
[discriminate]

may invidiously/in offering and withholding of the elective franchise." This 

statement equates jury service with voting which is a fundamental right and 

does not exclude the possibility that jury service is a right. Thus, the Supreme 

Court has indicated that those who have huen excluded from the jury pool have flu.* 

right to bring suit and a right not to be excluded which is as strong as the 

right to vote.

35. Id. at 502-504.

It is interesting to note that from Kiff, ThciJ., Taylor and Duncan, iL I venues eJear 

that the Equal Protection of citizens to sit on juries is not in conflict with



49. At the coninencemsnt of the proceedings the signer should be instructed 

to transmit verbatim everything that is aaicl and to offer no opinions or other 

utterances during the trial except to transmit tc the deaf juror the’exact words 

which are spoken by the participants according to the Code of Ethics. Prior 

to the sequestration of the jury, the signer should be instructed that his/her 

only function in the jury room will be to facilitate connmnications and that (s)he 

must not counsel, advise, or interject personal opinions or participate in any way 

other than as a transmitter of the spoken word. The court should instruct the 

jury and the signer that if the signer conniunicates with the jurors in any way 

other than as directed by the court, the jury must cease their deliberations 

irmisdiately and so inform the court. A  violation of the court's instruction in 

this respect may subject the signer and/or jurors to criminal charges under 

P. L. §215.25 and under Judiciary Law §750.

5.0. See supra note 16.
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ALASKA COURT SYSTEM 
SB 1 - RIGHTS OP PHYSICALLY AND MENTALLY

AND DISABLED PERSONS

FISCAL IMPACT

This legislation allows physically and mentally disabled 
individuals to serve on juries. Additionally, interpreters 
are provided for deaf persons while on jury duty. Providing 
interpreters for deaf persons will impact the Court’s 
contractual budget. The other aspects of the legislation 
will not impact the Court,

Historically, six to eight percent of all eligible 
persons are required to perform jury duty. The Center for 
Deaf Adults estimates that between 250 and 300 deaf 
individuals would be eligble for jury dutyt The Center 
estimates that 200 are located in Anchorage, 10 are in 
Juneau, and 10 are in Fairbanks, The remainder live outside 
urban areas. To be eligible for jury service, the deaf juror 
would have to be proficient in the use of sign language. 
Each deaf juror would require an interpreter for all 
activities in the court.

Based on past experience, it is estimated that approxi­
mately fourteen deaf individuals could be called for service 
in a year. Based on probabilities of_jury service for 1986, 
it is projected that thirteen of the jurors would be called 
for service in Anchorage and the other juror would be called 
in either Fairbanks or Juneau, Qualified interpreters are 
available in these locations.

Interpreter fees are estimated to cost $4,600 per year.

-  FISCAL NOTE
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H e i n  « 
2/24/87

5-0193B

O r i g i n a l  sponsors: Duncan, Szymanski,
U e h l i n g  and Sturg u l e w s k i

BY  T H E  HEALTH, E D U C A T I O N  AND 
IN T H E  SENATE S O C I A L  S E R VICES C O M M ITTEE

CS F O R  SENATE B I L L  NO. 1 (HESS)
v

, X
IN THE L E G I S L A T U R E  OF T H E  STATE O F  A L A S K A

N

FI F T E E N T H  LEGISL A T U R E  - F I R S T  S E S S I O N

A  BILL ' • '

For an A c t  entitled: "An Act r e l a t i n g  to the rights of p h y s i c a l l y  and

me n t a l l y  disable d p e r s o n s . "

BE I T _ J ^ A C T E D  B Y  THE L E G I S L A T U R E  OF THE S TATE OF ALASKA:

* ' S e c t i o n  1. A S  09.20.010 is a m e nded b y  adding  n e w  subsectio ns to read:

(b) A  p e r s o n  is not d i s q u a l i f i e d  f r o m  s e r v i n g  as a j uror solely 

b e c a u s e  of the loss of h e a r i n g  or sight in a n y  degree or a disability  

that s u b s t a n t i a l l y  impairs or interf eres w i t h  the person's mobility.

I «■
(c) The court shall provide, and p a y  the cost of services of, an 

i n t e r p r e t e r  or r eader  w h e n  n e c e s s a r y  to e nable a p e r s o n  w i t h  impaired

h e a r i n g  or sight to act as a juror.
■  i C

* Sec. 2. A S  09.65 is amended b y  a d ding a n e w  s e c t i o n  to read:

Sec. 09.65.150. DUTY TO D I S A B L E D  PEDESTRIANS. (a) The driver 

of a v e h i c l e  appro aching a p h y s i c a l l y  d i s a b l e d  p e d e s t r i a n  who", is 

c a r r y i n g  a w h i t e  or m e t a l l i c - c o l o r e d  cane, or using special equipment 

for mobility, or using a service animal, shall take pre cau t i o n s  n e c e s­

sary to avoid injury to the p e d e s t r i a n  or the service animal. A 

d r i v e r  w h o  fails to take n e c e s s a r y  p r e c a u t i o n s  and, as a result, 

causes i njury to the p e d e s t r i a n  or the s e r v i c e  animal is liable in 

d a mag es for the injury caused.

(b) In this section

(1) " physically  d i s a bled p e d e s t r i a n "  means a p e r s o n  w h o  has 

a p h y s i c a l  condition that limits the p e r s on's a b i l i t y  to function as a 

p e d e s t r i a n  w i thout the assistance of a n o ther person, a service animal, 

a cane, or other equipment or device;
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(2) "service animal" means a dog guide or other a ni mal that 

assists a p h y s i c a l l y  d i s a b l e d  p e r s o n  to f u n c t i o n  as a pedestrian.

* Sec. 3. AS 11.76 is a m e n d e d  b y  adding a n e w  s e ction to read:

Sec. 11.76.130. I N T E R F E R E N C E  W I T H  RIGHTS OF D I S A B L E D  PERSON,

(a) A  p e r s o n  commits the crime of i n t e r f e r e n c e  w i t h  the r ights of a 

d i s a b l e d  p e r s o n  if the p e r s o n  preve n t s  or restricts

(1) a p h y s i c a l l y  or m e n t a l l y  d i s abled p e r s o n  f r o m  having 

full and free p e d e s t r i a n  u s e  of a street, highway, sidewalk, walkway, 

or other thoroughfare, to the same e xt ent that any othe r p e r s o n  has a 

r ight to p e d e s t r i a n  use; or

(2) a p h y s i c a l l y  disab led p e r s o n  from b e i n g  a c c o m p a n i e d  or 

a s s i s t e d  b y  a c e r t ified service animal, w i t h o u t  an extra charge for 

the service animal, in a c o mmo n carrier, place of p ubli c a c c o m m o d a­

tion, or other p lac e to w h i c h  the g e neral public is invited, except as 

p r o v i d e d  in (b) of this section.

(b) A  p h y s i c a l l y  d i s abled p e r s o n  w h o  is a c c o m p a n i e d  or assisted 

by a c e r t i f i e d  service animal in a c o m m o n  carrier, place of public 

accommodation, or other place to w h i c h  the general public is invited, 

is liable for p r o p e r t y  damage done by the animal.

(c) I n  t h i s  s e c t i o n

(1) "certi f i e d  service animal" means an animal train ed to 

assist a p h y s i c a l l y  d i s a b l e d  p e r s o n  and c e r t ifie d b y  a school or 

training f a c i l i t y  for service animals as h a v i n g  c ompl e t e d  such t r a i n­

ing;

(2) " physically or m e n t a l l y  disabled" has the m e a n i n g  given 

in AS 18.80.300.

(d) Inte rf e r e n c e  w i t h  the rights of a disa bled p erson is a class 

B misdemeanor.

* Sec. 4. AS 12.55 . 1 5 5 ( c ) (22) is amended to read:
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(22) the d e f e ndant k n o w i n g l y  direc ted the conduct c o n s t i­

tuting the o f f e n s e  at a v i c t i m  b e c a u s e  of that p e r s o n ' s  race, sex, 

color, creed, p h y s i c a l  or m e n t a l  disability, ancestry, or national 

origin;

Sec. 5. AS 18.80.050 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:
f

(b) The c o m m i s s i o n  shall adopt r egulatio ns r e l a t i n g  to d i s­

crimination  b e c a u s e  of p h y s i c a l  and m e n t a l  disability. The r e g u l a­

tions shall f u r n i s h  g u i d a n c e  c o n c e r n i n g  the circu mstances u n d e r  which 

it is n e c e s s a r y  to m a k e  a r e a s o n a b l e  a c c o m m o d a t i o n  for a p h y s i c a l l y  or 

m e n t a l l y  d i s a b l e d  p e r s o n  w h e n  p r o v i d i n g  employment, financing or 

credit, public a ccommodatio ns, the sale or rental of real property, or 

other goods, services, facilities, advantages, or privileges  under 

this chapter.

Sec. 6. AS 18.80.060(a) is a m e nded to read:

(a) In a d d i t i o n  to the o ther powe rs and duties pres cr i b e d  by 

this chapter the c o m m i s s i o n  shall

(1) appoi nt an e x e c u t i v e  director a p p r o v e d  by the governor;

(2) h i r e  o ther a d m i n i s t r a t i v e  staff as m a y  be n e c e s s a r y  to 

the commission's function;

(3) e x e rcise g e neral s u p e r v i s i o n  and direct the activities 

of the executive d i r e c t o r  and other a d m i n i s t r a t i v e  staff;

(4) a cc ept com pla i n t s  u n d e r  AS 18.80.100;

(5) study the p r o b l e m s  of d i s c r i m i n a t i o n  in all or specific 

fields of h u m a n  relat ionships, and f o s t e r  through c o m m u nity effort or 

goodwill, c o o p e r a t i o n  and c o n c i l i a t i o n  among the groups and elements 

of the p o p u l a t i o n  of the state, and p u b l i s h  results of investigations 

and r esearch as in its j u d g m e n t  w i l l  tend to eliminate discrimination 

because of race, religion, color, n a t ional ancestry, physical or 

m e nta l d isab ility [HANDICAP], age, sex, marita l status, changes in
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m a r i t a l  status, p r e g n a n c y  or parenthood;

(6) m a k e  an o v e rall assessment, at least onc e every three

years, of the p r o g r e s s  m a d e  t o w a r d  equal e mployment o p p o r t u n i t y  b y

every d e p a r t m e n t  of state government; results of the a s s e s s m e n t  shall 

b e  inclu d e d  in the annual r e p o r t  m a d e  u n d e r  AS 18.80.150.

* Sec. 7. A S  18.80.200 is a m e n d e d  to read:

Sec. 18.80.200. P U R P O S E  (a) It is deter m i n e d  and declared as 

a m a t t e r  of le gisl a t i v e  f i nd ing that d i s c r i m i n a t i o n  against an i n h a b i­

tant of the state b e c a u s e  of race, religion, color, n a t i o n a l  origin, 

age, sex, p h y s i c a l  or m e n t a l  disability, m a r ital status, changes in 

m a r i t a l  status, p r e g n a n c y  or p a r e n t h o o d  is a m a t t e r  of p u blic concern 

a n d  that this d i s c r i m i n a t i o n  not o n l y  threatens the rights and p r i v i­

leges of the inhabitants of the state but also m e n a c e s  the i n s t i t u­

tions of the state and thr eatens peace, order, health, safety and 

g e n e r a l  w e l f a r e  of the state and its inhabitants.

(b) Therefore, it is the p o l i c y  of the state and the p u r p o s e  of 

this c h apter to e l i m inat e and p r e v e n t  d i s c r i m i n a t i o n  in employment, in 

credit and f i n a n c i n g  practices, in p l a c e s  of public accommodation, in 

the sale, lease, or renta l of real p r o p e r t y  beca use of race, religion, 

color, n a t i o n a l  origin, sex, age, p h y s i c a l  or m e n t a l  disability, 

m a r i t a l  status, changes in marita l status, p r e g n a n c y  or parenthood. 

It is also the p o l i c y  of the state to encoura ge and enable phy si c a l l y  

and m e n t a l l y  d i s a b l e d  p e r s o n s  to p a r t i c i p a t e  fully in the social and 

economic life of the state and to e ngage in r e m u n e r a t i v e  employment. 

It is not the purpose of this c h a p t e r  to supersede laws p e r t a i n i n g  to 

c hild labor, the age of m a j o r i t y  or o t h e r  age restri c t i o n s  or r e q u i r e­

ment s  .

* Sec. 8. AS 18.80.210 is a m e n d e d  tc read:

Sec. 18.80.210. C I V I L  RIGHTS. The o p p o r t u n i t y  to obtain 
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employment, credit and financing, public accommodations, housing 

accom m o d a t i o n s  and c-her p r o p e r t y  w i t h o u t  d i s c r i m i n a t i o n  b e c a u s e  of 

sex, p h y s i c a l  or m e n t a l  disability, m a r i t a l  status, changes in marital 

status, pregnancy, parenthood, race, religion, color or national 

o rigin is a civil right.

* Sec. 9. AS 18.80.220(a) is a m ended to read:

(a) It is unlav?ful for

(1) an e m p loyer to refuse employment to a person, or to bar 

a p e r s o n  from employment, or to discriminate agains t a p e r s o n  in 

c o m p e n s a t i o n  or in a term, condition, or p r i v i l e g e  of employment 

b e c a u s e  of the person's race, religion, color or n a t i o n a l  origin, or 

b e c a u s e  of the p e r son's age, physical or mental  disa bi l i t y  [HANDICAP], 

sex, m a r i t a l  status, changes in m a r i t a l  status, p r e g n a n c y  or p a r e n t­

ho o d  w h e n  the reas on a b l e  demands of the p o s i t i o n  do not require d i s­

tin c t i o n  on the basis of .age, phy sical or mental disa b i l i t y  [HANDI­

CAP], sex, m a r i t a l  status, changes in mari tal status, p r e g n a n c y  or 

parenthood;

(2) a labor organization, because of a person' s sex, m a r i­

tal status, changes in m a r i t a l  status, pregnancy, parenthood, age, 

race, religion, p hysical or mental disability, color or national 

origin, to exclude or to expel a p e r s o n  from its membership, or to 

d i s c r i m i n a t e  in any w a y  a g ai nst one of its members or an employer or 

an employee;

(3) an employer or e mployment agency to print or circulate ,

•

or cause to be p r i n t e d  or circul ated a statement, advertisement, or 

publication, or to use a f o r m  of applic a t i o n  for employment or to make 

an inquiry  in c onnectio n w i t h  p r o s p e c t i v e  employment, w h i c h  expresses, 

directly or indirectly, a limitation, s p e c ification or discrimination  

as to sex, physical or m ental  disability, marital status, changes in
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m a r i t a l  status, pregnancy, par en t h o o d ,  age, race, creed, c o l o r  or 

n a t i o n a l  origin, or an intent to m a k e  the limitation, unless based 

u p o n  a bona fide o c c upationa l qualific ation;

(4) an employer, labor o r g a n i z a t i o n  or e mp loyment a g e n c y  to 

discharge, expel or oth erwise d i s c r i m i n a t e  agains t a p erson b e c a u s e  

the p e r s o n  has oppos ed any p r a c t i c e s  f o r b i d d e n  u n d e r  AS 18.80.200 - 

18.80.280 or b e c a u s e  the p e r s o n  has f i l e d  a complaint, t e s t ified or 

a s s i s t e d  in a p r o c e e d i n g  u n d e r  this chapter;

(5) an empl oyer to d i s c r i m i n a t  ' in the p a y m e n t  of w a g e s  as 

b e t w e e n  the sexes, or to e mp loy a f e m a l e  in an o c c u p a t i o n  in this 

state at a salary or w a g e  rate less than  that p a i d  to a male employee 

for w o r k  of comparable c h a r acter or w o r k  in the same operation, b u s i­

nes s  or type of w o r k  in the same locality; or

(6) a p e r s o n  to print, publish, b r o a d c a s t  or otherwise 

c i r c u l a t e  a statement, inqu iry or a d v e r t i s e m e n t  in '’onn e ction with  

p r o s p e c t i v e  e m p l o y m e n t  that e x p r ess es directly, a limitation, s p e c i­

fi c a t i o n  or d i s c r i m i n a t i o n  as to sex, physical or m e n t a l  disability, 

m a r i t a l  status, changes in m a r i t a l  status, pregnancy, parenthood, age, 

race, religion, color or n a t i o n a l  origin, unless b a s e d  upon a bona 

fide o c c u p a t i o n a l  qualification.

* Sec. 10. AS 18.80.230 is amend ed to read:

Sec. 18.80.230. U N L A W F U L  P R A C T I C E S  IN PLACES O F  PUBLIC A C C O M M O­

DATION. It is unlaw ful for the owner, lessee, manager, agen t or 

e m p l o y e e  of a p ub lic accomm o d a t i o n

(1) to refuse, w i t h h o l d  f r o m  or deny to a p e r s o n  any of its 

services, goods, facilities, a d v a n t a g e s  or p rivi leges because of sex, 

p h y s i c a l  or mental disability, m a r i t a l  status, changes in marital  

status, pregnancy, parenthood, race, religion, color or national 

origin;C SSB  1 ( H E S S )  - 6 -
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(2) t o  publish, circulate, issue, display, p o s t  or m a i l  a 

w r i t t e n  or p r i n t e d  communication, n o t i c e  or a d v e r t i s e m e n t  that states 

or implies

(A) that any of the services, goods, facilities, 

a dvantages or privileges of the p ublic a c c o m m o d a t i o n  w i l l  be 

refused, w i t h h e l d  from or d e n i e d  to a p e r s o n  o f  a certa in race, 

religion, sex, physical or m e n t a l  disability, m a r i t a l  status, 

color or n a t i o n a l  origin or b e c a u s e  of pregnancy, parenthood, or 

a change in m a rital status, o r

(B) that the p a t r o n a g e  of a p e r s o n  b e l o n g i n g  to a 

p a r t i c u l a r  race, creed, sex, m a r i t a l  status, color or n a t i o n a l  

o rigin or who, because of pregnancy , parenthood, physical  or 

mental disability, or a c h a n g e  in m a r ital status, is unwelcome, 

not desired or solicited.

* Sec. 11. A S  18.,80.240 is amended to read:

Sec. 18.80.240. UNLAWFUL P R A C T I C E S  IN THE SALE O R  R E NTAL OF REAL 

PROPERTY. It is u n l awf ul for the owner, lessee, m a n a g e r  or other  

p e r s o n  h a v i n g  the right to sell, lease or rent real p r o p e r t y  I

(1) to refuse to sell, lease or rent the re al p r o p e r t y  to a 

p e r s o n  b e cause of sex, marital status, changes in m a rita l status, 

pregnancy, race, religion, p h y sical or m ental disability, color or 

n a t i o n a l  origin; however, nothing in this p a r a g r a p h  prohibits the 

sale, lease or rental of classes o f  real p r o p e r t y  c o m m o n l y  k n o w n  as 

ho u s i n g  for "singles" or "married c o u p l e s "  only;

(2) to discriminate a g ain st a person b e c a u s e  of sex, m a r i­

tal status, changes in marital status, pregnancy, race, religion, 

ph y si cal or m e n t a l  disability, c o l o r  or n a t i o n a l  o r igin  in a term, 

c o n d i t i o n  or pri vilege relating to the use, sale, lease or rental of 

veal property; however, nothing in this p a r a g r a p h  p r o h ibits the sale,

-*/- CSSB l(HESS)
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lease or r ental of classes of real p r o p e r t y  c o m m o n l y  k n o w n  as housing 

fo r  "singles" or " m a r r i e d  couples" only;

(3) to m a k e  a w r i t t e n  or oral  i n q u i r y  or r e c o r d  of the sex, 

m a r i t a l  status, changes in m a rital status, race, religion, p hysical or 

m e n t a l  disability, color or n a t i o n a l  o r i g i n  o f  a p e r s o n  seeking to 

buy, lease o r  rent r eal property;

(4) to offer, solicit, accept, use o r  r e t a i n  a listing of 

r e a l  p r o p e r t y  w i t h  the u n d e r s t a n d i n g  that a p e r s o n  m a y  b e  d i s c r i m i n­

at e d  against in a real estate t r a n s a c t i o n  or in the furnishing of 

facilitie s or sources in c o n n e c t i o n  t h e r e w i t h  b e c a u s e  o f  a person's 

sex, m a r i t a l  status, changes in m a r i t a l  status, pregnancy, race, 

veligion, p h y s i c a l  or mental disability, color, n a t i o n a l  origin or 

age;

(5) to r e p r e s e n t  to a p e r s o n  that real p r o p e r t y  is not 

a v a i l a b l e  for inspection, sale, rental, or lease w h e n  in fact it is so 

available, or to r efuse to allow a p e r s o n  to inspect real property 

b e c a u s e  of the race, religion, p h y s i c a l  or m e n t a l  disability, color, 

n a t i o n a l  origin, age, sex, marital status, change in m a r i t a l  status or 

p r e g n a n c y  of that p e r s o n  or of any p e r s o n  a s s o c i a t e d  w i t h  that person;

(6) to engage in blockbusting;

(7) to make, print or publish, or cause to be made, printed

or published, any notice, statement or advertisement, w i t h  respect to 

the sale or rental of real p r o p e r t y  that indi cates any preference, 

limitation, or d i s c r i m i n a t i o n  bailed on race, color, religion, physical 

or m e n t a l  disability, sex, or n a t i o n a l  origin, or an intention to make 

the preference, limit a t i o n  or discrimination.

* Sec. 12. AS 18.80.250(a) is a m e nde d to read:

(a) It is unlawful for a finan cial i n s t i t u t i o n  or other c o m m e r­

cial i nsti tution e x t e n d i n g  secured or u n s e c u r e d  credit, u p o n  receiving 
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an a p p l i c a t i o n  for f i n a n c i a l  a s s i s t a n c e  or c redit for the acquisition, 

construction, rehab i l i t a t i o n ,  r e p a i r  or m a i n t e n a n c e  of a h o u s i n g  

a c c o m m o d a t i o n  or o t h e r  p r o p e r t y  or s e r v i c e s , or the a c q u i s i t i o n  or 

i m pro vement of u n i m p r o v e d  property, or u p o n  r e c e i v i n g  an a p plication  

for any sort of l o a n  of money, to p e r m i t  one of its officials or 

employees d uring the e x e c ution o f  the of fici a l ' s  or the employee's 

duties

( D  to d i s c r i m i n a t e  a g a i n s t  the a p p l i c a n t  b e cause of sex,

ph y si cal or m e n t a l  disability, m a r i t a l  status, changes in m a r ital# *
status, pregnancy, par enthood, race, religion, color or na tional

♦

origin in a term, c o n d i t i o n  or p r i v i l e g e  r e l a t i n g  to the obtainment or 

u s e  of the i n s t i t u t i o n ' s  financial a s s i s t a n c e  or credit, except to the 

extent o f  a federal statut e or r e g u l a t i o n  a p p l i c a b l e  to a transaction 

of the same character;

or r e c o r d  of the sex, p h y s i c a l  or m e n t a l  disability, m a rital  status, 

changes in m a r i t a l  status, pregnancy, parenthood, race, religion, 

color or n a t i o n a l  o r i g i n  of a p e r s o n  s e eking the institution's f i n a n­

cial assist a n c e  or credit, unless the i n quiry is for the purpose of 

a s c e r t a i n i n g  the c r e d i t o r ' s  rights and r e m e d i e s  appl ic a b l e  to the 

p a r t i c u l a r  e x t e n s i o n  of credit and is not m a d e  or u s e d  in order to 

discr i m i n a t e  in a d e t e r m i n a t i o n  of c r e d i t w o r t h i n e s s ;

j. loan to a m a r r i e d  p e r s o n  or a p e r s o n  w i t h  a p h y s i c a l  or m en tal 

d i s a b i l i t y , w h o  is o t h e r w i s e  credi tworthy, if so r e q u este d by the 

person;

that p e r s o n’s name, if so r e q u e s t e d  b y  the person, provided, however, 

that the p e r s o n  so r e q u e s t i n g  a c a r d  m a y  be r e q u i r e d  to open an

(2) to m a k e  or cause to b e  m a d e  a w r i t t e n  or oral inquiry

(3) to r e f u s e  to extend credit, issue a credit card or m a k e

(4) to r e f u s e  to issue a c r e d i t  card to a m a r r i e d  person in

-9- C S S B  1 (HESS)



account in that name.

* Sec. 13. AS 18.80.255 is a m e n d e d  to read:

Sec. 18.80.255. U N L A W F U L  PRAC T I C E S  BY THE STATE O R  ITS PO LITICAL  

SUBDIVISIONS. It is u n l a w f u l  for the state or any of its political 

subdivisions

(1) to refuse, w i t h h o l d  from or deny to a p e r s o n  any local, 

state or federal funds, services, goods, facilities, advant ages or 

pr i v i l e g e s  b e c a u s e  of race, religion, sex, color or n a t i o n a l  origin;

(2) to publish, circulate, issue, display, p o s t  or mail a 

w r i t t e n  or p r i n t e d  communication, n o t i c e  or advert i s e m e n t  that states 

or implies that any local, state or federal funds, services, goods, 

facilities, advantages or p r i v i l e g e s  of the office or agen cy will be 

refused, w i t h h e l d  f r o m  or d e n i e d  to a p h y s i c a l l y  or m e n t a l l y  disabled 

p e r s o n  or a p e r s o n  of a certain race, religion, s e x l color or na tional  

o r igi n or that the p a t r o n a g e  of a p h y s i c a l l y  or m e n t a l l y  disabled  

p e r s o n  or a p e r s o n  b e l o n g i n g  to a p a r t i c u l a r  race, creed, sex, color 

or national' o r i g i n  is unwelcome,  n ot d e sired or s o l i c i t e d; it is not 

u n l a w f u l  to post n o t i c e  that facilities to acco mm o d a t e  the phys ic a l l y  

or m e n t a l l y  d i s abled are n o t  available;

(3) to r efuse or deny to a p e r s o n  any local, state, or 

federal funds, services, goods, facilities, advant ages or privileges 

b e c a u s e  of phy sical or m e n t a l  d i s a b i l i t y .

* Sec. 14. AS 18.80.300 is a m e n d e d  by a d di ng n e w  par agraphs to read:

(15) "major life activ ities" me ans functions such as caring 

for one's self, p e r f o r m i n g  m anu al tasks, walking, seeing, hearing, 

speaking, breathing, learning, and working;

(16) "p hysical or m e n t a l  dis ability" means

(A) a p h y s i c a l  or mental impairment that substantially 

limits one or more m a j o r  life activities,
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(B) a h i s t o r y  of, or a m i s c l a s s i f i c a t i o n  as having, a 

m e n t a l  or p h y s i c a l  impairment that s u b s t a n t i a l l y  limits one or

m o r e  m a j o r  life activities; or

(C) h a v i n g

(i) a physical or m e n t a l  i m p a i r m e n t  that does not 

s u b s t a n t i a l l y  limit a p e r s o n ' s  m a j o r  life activities but 

that is t r e ated by the p e r s o n  as c o n s t i t u t i n g  such a l i m i t a­

tion;

(ii) a p h y s i c a l  or m e n t a l  i m p a i r m e n t  that s u b­

stanti ally limits a p e r s o n ' s  m a j o r  life activi t i e s  only as a 

result of the attitudes of others t o w a r d  the impairment; or

(iii) . none of the i m pairments d e fine d in this

p a r a g r a p h  b u t  being t r e a t e d  b y  o ther s as h a v i n g  such an 

impairment;

(D) a condition that m a y  r e quire the u s e  of a p r o s t h e­

sis, special e q u i pment for m o b i l i t y  or s e rvi ce animal;

(17) " p h y s i c a l  or mental i m pairment " m e a n s

(A) p h y s i o l o g i c a l  d i s o r d e r  or condition, cosmetic 

disfigurement, or anatomical loss a f f e c t i n g  one or m o r e  of the 

following b o d y  systems: n e u rolog ical, m u s c u l o s k e l e t a l ,  special 

sense organs, respi r a t o r y  i n c l u d i n g  speech organs, c a r d i o v a s c u­

lar, r eproductive, digestive, g e n i t o - u r i n a r y , h e m i c  and l y m p h­

atic, skin, and endocrine; or

(B) m e n t a l  or p s y c h o l o g i c a l  disorder, incl uding ment al 

retardation, o r g a n i c  brain syndrome, emotional or m e n t a l  illness, 

and specific l e a r n i n g  disabilities.

* Sec. 15. A S  18.06 and AS 18.80.300(11) are repealed.
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SECTIONAL ANALYSIS FOR SB 2

"An Act relating to deadlines for action on funding of public 

education; and providing for an effective date."

SECTION 1 - Adds language which wo u l d  set a deadline, of March 

16, for passage of an education budget for the next fiscal 

year, including funds for the school construction account.

SECTION 2 - Changes the date from A p r i l  1 to April 15 for the 

borough school board to submit the following fiscal year's 

school budget to the borough assembly.

SECTION 3 - Adds language which would set a deadline, of march 

16, for passage of an education budget for the school 

foundation account.

SECTION 4 - Includes, as 'a responsibility of the legislature, 

the appropriation of money for public education no later than 

March 16 for the following fiscal year.

SECTION 5 - Effective date of July 1, 1987.

SECTIONAL ANALYSIS
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Municipality of AnchorageMEMORANDUM
TO: Senator Mitch Abood

FROM: Assembly Budget Analyst

SUBJECT: SB 2

DATE: January 27, 1987

Thank you for the opportunity to address your committee on SB 2. As we 
discussed during the drafting phase, I believe this relatively minor 
change in the law will greatly aid our school district in their budgetary 
process and will have little deleterious effect on the Municipality's 
setting of the tax levy. In short I believe this is a positive step 
which will make government more efficient.

I have included a copy of the chart (which we referenced early) showing 
the various budgetary milestones and fiscal years which are influenced by 
SB 2. It is apparent from the graphic presentation that any action by 
the legislature to make the school funding allocation decision earlier 
aids the whole process. Of course, the principle benefit is to the 
school district; however, as I mentioned earlier, the fifteen-day shift 
would have little impact on the Municipal government budgeting process.

1 Attachment 
Graphic display of Municipal budget process.
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Municipal Assistance (MA) payments received in February and June. MOA receives payment in the same numbered 
fiscal year as the State budget appropriating the funds. February payment is approximately 90% of the appropriated 
amount. Remainder in June subsequent to State receipt of data from all communities.

i

State Revenue Sharing (SRS) payments received 1n April and October of each year. From the State perspective, the 
first payment each fiscal year occurs 1n October and the second in April. Current State procedures (new for thje 
State FY87 budget) evenly divides the appropriation between the two payments. Due to the overlapping fiscal years, 
each MOA fiscal year contains a Revenue Sharing payment from two State appropriations. The State Budget is 
generally passed in May.
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August 1986 

September 1986

Sept 2, 1986 

Sept 30, 1986 

Oct 17, 1986 

Oct 20, 1986

Oct-Nov 1986

Oct-Nov 1986 

Nov-Dee 1986

Nov-Dee 1986

Dec 29-30, 1986 

Jan 5-9, 1987 

Jan 12-30, 1987

Jan 27-30, 1987

ANCHORAGE SCHOOL DISTRICT 
ANCHORAGE, ALASKA

BUDGET DEVELOPMENT TIMELINES

FY 1986-87 Revised Financial Planning and Budget Revisions

Financial Planning and Projection
Preparation of Budget Development Instructions and Manuals 

School Begins

Baseline date for enrollment projections

Fall enrollment projection completed by Technology/MIS

Issuance of supply and equipment budget allocations to the 
schools

Completion and processing consolidated supply orders by 
schools' - ’

School and departmental budget request development

Unit budget review and approval conferences 
Elementary: Oct. 27 - Nov 21 (55 conferences)
Secondary: Nov. 3 - Nov 17 (19 conferences)
Special Education/Services: Nov. 13, 18 (15 conferences)
Administrative and Support: Nov 5-Dec 10 £43 conferences)

‘ TOTAL 134

Preparation by Budget Dept, of unit expenditure budgets 
Summarization'of unit expenditure budgets 
Preparation of revenue budget 
Preparation of budget summary pages

Printing of first draft of budget

Superintendent's detailed review and revision

Revision of unit expenditure budgets 
Summarization of unit expenditure budgets 
Revision of revenue budget 
Revision of budget summary pages 
Preparation of budget exhibits
Preparation of program revision requests/documentation etc. 
Preparation of Financial Plan public hearing presentations

Printing/binding of Preliminary Financial Plan, Financial 
Plan Summary, and related budget materials

22



Jan 30, 1987

Feb 2-6, 1987

Feb 3-12, 1987

Feb 17, 1987 

Feb 24, 1987 

Feb 25-March 24

March 25-26, 1987

March 27, 1987

April 1987 

May-June 1987

July-August 1987

Delivery of budget materials to School Board

Delivery of budget materials to:
Budget Advisory Commission 
Schools and Departments .
Municipality of Anchorage 
Employee Bargaining Groups 
Libraries

Public Hearings on Preliminary Financial Plan 
Feb 3 (Tuesday) - 1st Hearing 
Feb 5 (Thursday) - 2nd Hearing 
Feb 10 (Tuesday) - 3rd Hearing 
Feb 12 (Thursday) - 4th Hearing

First School Board Reading (Tuesday)

Final Re-'.ding. and Approve1 (Tuesday)

Revision of Preliminary Financial Plan 
(similar process to that of Jan 12 - Jan 31, 1987)

Printing of Proposed Financial Plan,
Financial Plan Summary, and 
related budget materials

Delivery of Proposed Financial Plan, etc. to 
Municipal Assembly

Municipal Assembly review, public hearings, and approval

Revisions to Proposed Financial Plan expenditure budgets and 
revenue budget
Preparation of Adopted Financial Plan

Printing and distribution of Adopted Financial Plan



WITNESS LIST

SB 2 "An Act relating to deadlines for action on funding of public educ­

ation; and providing for an effective date."

Lee Sharp, Matanuska-Susitna Borough Attorney 745-9682

Bob Greene, Association of Alaska School Boards 586-1083

Bob Manners, National Education Association 586-3090

Joe Griffith, Municipality of Anchorage, Budget Analyst 264-4750 

Dorothy- Jones, Mayor, Matanuska-Susitna Valley 745-9682

Tom Freeman, Anchorage School District 333-9561

WITNESS LIST



ANCHORAGE, ALASKA 99502-0650 

(907) 264-4311

A N C H O R A G E  ASSEMBLY

December 4, 1986

Senator Mitch Abood 

Senate District G-A 
1024 W. 6th Avenue 

Anchorage, A K  99501

Dear Senator Abood:

® n n  w i g

DEC 09 1986

It was my pleasure to work with you on the revision of Title 14. I believe 

the document you have drafted will do much to solve various school district's 

difficulties; however, it may be difficult to get it through the Legislature.

Best of luck in the upcoming session and do not hesitate to call on me if I 

can be of further service.

Joe Grillijfly, Jr.- 

Assembly Bv(aget Analyst

JG: jn

—  TESTIMONY IN FAVOR OF BILL —



Municipality of Anchorage
MEMORANDUM

DATE: January 27, 1987

TO: Senator Mitch Abood

Z'

TO: $
FROM: Assembly Budget Analyst

SUBJECT: SB 2

Thank you for the opportunity to address your committee on SB 2. As we 
discussed during the drafting phase, I believe this relatively minor 
change in the law will greatly aid our school district in their budgetary 
process and will have little deleterious effect on the Municipality's 
setting of the tax levy. In short I believe this is a positive step 
which will make government more efficient.

I have included a copy of the chart (which we referenced early) showing 
the various budgetary milestones and fiscal years which are influenced by 
SB 2. It is apparent from the graphic presentation that any action by 
the legislature to make the school funding allocation decision earlier 
aids the whole process. Of course, the principle benefit is to the 
school district; however, as I mentioned earlier, the fifteen-day shift 
would have little impact on the Municipal government budgeting process.

1 Attachment 
Graphic display of Municipal budget process.



ASSOCIATION OF ALASKA SCHOOL BOARDS
316 W. 11th St. • Juneau, Alaska 99801-1510 • (907) 586-1083

December 2, 1986

Mitch Abood, Senator 
1024 West 6th Avenue 
Room 110
Anchorage, AK 99501 

Dear Senator Abood:

I have received the draft legislation you sent me relative to establishing a 
deadline for legislative action on state funding of public education.

The draft looks fine to me with one apparent omission. I was under the impression 
that we were also going to consider moving the date contained in A.S. 14.14.060(c) 
to April fifteen instead of April one. I also recall that we discussed the language 
in that same section to read, ...for approval of the local effort, [total amount].

It was sort of my recollection that the Mat-Su folks thought that was O.K. Lee 
Sharp gave me that impression, anyway.

If this complicates anything, let me know.

Thank you again for your efforts.

Robert C. Greene 
Executive Director



_  INTERIM OFFICE 
^ H 0 2 4  WEST SIXTH AVENUE 
^ A N C H O R A G E . ALASKA 99501 

(907) 274-2843

W HILE IN SESSION 
POUCH V 

JUNEAU. ALASKA 99811 
(907) 465-4747

CHAIRM AN
STATE A FFA IR S

MEMBER
B U D G ET  S  A U D IT  
TRANSPORTAT ION

N o v e m b e r  20, 1 9 8 6
”\

M r .  B o b  C o o k s e y
N E A - A l a s k a
1 4 7  S F r a n k l i n  # 4 0 7
J u n e a u ,  A K  9 9 8 0 1

D e a r  Bob:

E n c l o s e d  y o u  w i l l  f i n d  t h e  c o m p l e t e d  d r a f t  r e s u l t i n g  f r o m  
o u r  r e c e n t  m e e t i n g  t o  d i s c u s s  t h e  e d u c a t i o n  b u d g e t  
t i m e l i n e s .

I w o u l d  a p p r e c i a t e  y o u r  r e v i e w i n g  t h e  d r a f t  a n d  r e s p o n d i n g ,  
w i t h  a l e t t e r  t o  m y  o f f i c e ,  n o  l a t e r  t h a n  D e c e m b e r  15, 
e i t h e r  a p p r o v i n g  o r  d i s a p p r o v i n g  o f  t h e  l a n g u a g e .  I f  y o u  

d e t e c t  a n  e r r o r  o r  h a v e  a q u e s t i o n ,  p l e a s e  i n d i c a t e  it o n  
t h e  d r a f t  a n d  r e t u r n  i t  w i t h  y o u r  l e t t e r .  O n  t h e  o t h e r  
h a n d ,  i f  y o u  a p p r o v e  o f  t h e  d r a f t ,  p l e a s e  r e t u r n  t h e  d r a f t  
w i t h  a n  o k a y ,  s i g n a t u r e ,  a n d  d a t e .  A n y  b a c k - u p  m a t e r i a l  o r  
p o s i t i o n  p a p e r s  w h i c h  y o u  w o u l d  l i k e  t o  i n c l u d e  w i t h  t h e  
b i l l  p a c k a g e  s h o u l d  b e  i n c l u d e d  w i t h  t h e  r e t u r n e d  d r a f t  —  
a s  y o u  a r e  w e l l  a w a r e ,  a n y  a d d i t i o n a l  i n f o r m a t i o n  t h a t  c a n  
b e  p r o v i d e d  t o  s i m p l i f y  e x p l a n a t i o n  o f  t h e  b i l l  is h e l p f u l .

T h a n k  y o u  a g a i n  f o r  y o u r  t i m e  s p e n t  w o r k i n g  w i t h  m y s e l f  a n d  
t h e  o t h e r  i n d i v i d u a l s  p r e s e n t  a t  t h e  m e e t i n g s .  H o p e f u l l y  
e v e r y o n e ' s  e f f o r t  w i l l  p a y  o f f  w i t h  a n  i m p r o v e m e n t  t o  t h e  
e d u c a t i o n  b u d g e t i n g  p r o c e s s .

K i n d e s t  r e g a r d s ,
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I  M ' d s l m  jSfcite ^ g f e l a t  | | S j

INTERIM OFFICE 
If024 WEST SIXTH AVENUE
A n c h o r a g e ,  a la s k a  99501

(907) 274-2843

W HILE IN SESSION 
POUCH V 

JUNEAU. ALASKA 99811 
(907) 465-4747

** Vjr'1

g g g g g )

Senator ^ h o o b

SENATE D ISTR IC T  G-A

N o v e m b e r  20, 1 9 8 6

T h e  H o n o r a b l e  D o r o t h y  J o n e s  
M a y o r ,  M a t - S u  B o r o u g h  
P . O .  B o x  1 6 0 8  
P a l m e r ,  A K  9 9 6 4 5

n

D e a r  Ms. J o n e s :

E n c l o s e d  y o u  w i l l  f i n d  t h e  c o m p l e t e d  dra: 
o u r  r e c e n t  m e e t i n g  t o  d i s c u s s  t h e  e d u c a t :  
t i m e l i n e s .

(X- .
4 f: /  „ /  J .. / /

ii&L

I w o u l d  a p p r e c i a t e  y o u r  r e v i e w i n g  t h e  dr< 
w i t h  a l e t t e r  t o  m y  o f f i c e ,  n o  l a t e r  thai 
e i t h e r  a p p r o v i n g  o r  d i s a p p r o v i n g  o f  t h e  l a n g u a g e .  I f  y o u  
d e t e c t  a n  e r r o r  o r  h a v e  a q u e s t i o n ,  p l e a s e  i n d i c a t e  it o n  
t h e  d r a f t  a n d  r e t u r n  i t  w i t h  y o u r  l e t t e r .  O n  t h e  o t h e r  
h a n d ,  i f  y o u  a p p r o v e  o f  t h e  d r a f t ,  p l e a s e  r e t u r n  t h e  d r a f t  
w i t h  a n  o k a y ,  s i g n a t u r e ,  a n d  d a t e .  A n y  b a c k - u p  m a t e r i a l  o r  
p o s i t i o n  p a p e r s  w h i c h  y o u  w o u l d  l i k e  t o  i n c l u d e  w i t h  t h e  
b i l l  p a c k a g e  s h o u l d  b e  i n c l u d e d  w i t h  t h e  r e t u r n e d  d r a f t  —  
a s  y o u  a r e  w e l l  a w a r e ,  a n y  a d d i t i o n a l  i n f o r m a t i o n  t h a t  c a n  
b e  p r o v i d e d  t o  s i m p l i f y  e x p l a n a t i o n  o f  t h e  b i l l  is h e l p f u l .

T h a n k  y o u  a g a i n  f o r  y o u r  t i m e  s p e n t  w o r k i n g  w i t h  m y s e l f  a n d  
t h e  o t h e r  i n d i v i d u a l s  p r e s e n t  a t  t h e  m e e t i n g s .  H o p e f u l l y  
e v e r y o n e ' s  e f f o r t  w i l l  p a y  o f f  w i t h  a n  i m p r o v e m e n t  t o  t h e  
e d u c a t i o n  b u d g e t i n g  p r o c e s s .

K i n d e s t  r e g a r d s ,

/ / V v .
M i t c h  A b o o d  
S e n a t o r

/ d s

E n c l o s u r e  (1)



ANCHORAGE
SCHOOL DISTRICT

4600 DeBarr Avenue 
P.O. Box 196614

SC H O O L  BOARD

J e a n  B u ch a n an  
P re s id e n t

W ill iam  F r ic k  
V ic o  P re s id e n t

December 9, 1986

C a ro l S to lp e  
C le rk

B e t ty e  D a v is  
C le rk  P ro  Tern 

Im m e d ia te  P a s t  P re s id e n t

M a r th a  R o d e r ic k  
T re a su re r

D a rry l J o rd a n  
A s s i s t a n t  T re a su re r

J im  R o b in so n  
P a r tiam e n la n a n  
P a s t  P re s id e n t

SU P E R IN T E N D E N T  

E .E .(G o n e )  D a v is . E d  D .

The Honorable Mitch Abood 
Alaska State Legislature 
1024 West Sixth Avenue 
Anchorage, Alaska 99501

Dear Senator Abood:

In regards to your letter of November 20 the following is suggested:

1. The community schools' funding should probably be included 
as revenue under Section 37.07.030.

2. Also note that the present statute states that city and 
borough school districts must submit their budgets not later 
than April 1 of each year to the local governments. At one 
point we discussed making that date April 15. This would 
allow the school districts ample time to make changes to 
their budgets.

Thank you for taking the lead in this particular problem. I believe 
it will help not only school districts but local governments and 
legislators. If I can be of further assistance, please contact me.

Sincerely,

___

L. T. Freeman 
Assistant Superintendent 

for Business Management

cl



ANCHORAGE
SCHOOL DISTRICT

4600 DeBarr Avenue 

P.O. Box 196614 

Anchorage, Alaska 99519-6614 

A R E A  C O D E  [907] 333-9561

SCH O O L BO ARD

J o a n  B u ch a n an  
P re s id e n t

W ill iam  F ric k  
V ic e  P re s id e n t

C a ro l S to lp e  
C le rk

B e tty e  D a v is  
C le rk  P ro  T em  

Im m e d ia te  P a s t  P re s id e n t

M a r th a  R o d e r ic k  
T re a su re r

D a rry l J o rd a n  
A s s is ta n t  T re a s u re r

J im  R o b in so n  
P a r liam en ta r ia n  
P a s t  P re s id e n t

S U P E R IN T E N D E N T  

^ ^ ^ n e )  D a v is . E d .D .

December 9, 1986

The Honorable Mitch Abood 
Alaska State Legislature 
1024 West Sixth Avenue 
Anchorage, Alaska 99501

Dear Senator Abood:

Thank you for considering the Anchorage School District to assist in 
this much needed legislation.

I believe that the timelines of this bill will assist school districts 
throughout the State in arriving at their budget figures.

If there is any further information you need, please do not hesitate 
to call upon us.

Sincerely,

E. E. (Gene) Davis, Ed.D. 
SUPERINTENDENT

cl

cc L. T. Freeman, Assistant Superintendent, Business Management



INTERIM OFFICE 
k1024 WEST SIXTH AVENUE
A n c h o r a g e ,  a la s k a  99501

(907) 274-2843

V/HILE IN SESSION 
POUCH V 

JUNEAU. ALASKA 99811 
(907) 465-4747

J V b t r f m  JState ^legislature

W m ?

Senator ifOtdj JUioni)
SENATE D ISTR IC T  G-A

MEMORANDUM

DATE: January 22, 1987

T O : Senator Paul Fischer

Chairman, Senate Health, Education, and Social Services 

Committee

F R O M : Senator Mitch

R E : SB 2 "An Act relating to deadlines for action on

funding of public education; and providing for an 

effective date."

Over the last few years, while working w i t h  the National 

Education Association and the Association of Alaska School 

Boards, it was brought to my attention that there is a problem 

in the area of timelines for the education budget. Attached 

you will find a copy of SB 2, "An Act relating to deadlines 

for action on funding of public education; and providing for 

an effective date." which is currently in your committee.

This legislation is the result of several work sessions held 

during the interim, in an attempt to alleviate the budgeting 

problem. Also, attached for your review is a sectional 

analysis and additional backup.

Should you have any questions, please give me a call.

CHAIRMAN 
STATE A F F A IR S

MEMBER
B U D G E T  &  A U D IT  
T R A N S P O R T A T IO N



NEA-ALASKA
A F F IL IA T E D  W ITH  T H E  N A T IO N A L E D U C A T IO N  A S S O C IA T IO N

A N C H O R A G E  R E G I O N A L  O F F IC E
1411 W  33RD AVENUE 

ANCHORAGE. ALASKA 99503 
(907) 274 0536

J U N E A U  O F F I C E
105 MUNICIPAL WAY, SUITE 302 

JUNEAU ALASKA 99801 
(907) 586-3090

F A IR B A N K S  R E G I O N A L  O F F I C E
2118 CUSHMAN STREET 

FAIRBANKS. ALASKA 99701 
(907) 456-4435

Jean Kraus9, President

J u d y  S i l o  
V i c i P f u l d m l  

4510 K e n a i lz s  C o u r t  
K e n a i, A la s k a  99611
S u s a n  S t lt h a m  

N EA  D ir e c to r
P  O. S o x  60913, C o l le g e  S ta t io n  
F a ir b a n k s . A la s k a  99708
A la n  D il l
R e g io n  I D ir e c to r

P O . B o x  423 
S it k a . A la s k a  99835

P h il M y e r c h ln  
R e g io n  I D ir e c to r

717 C a n y o n  R o a d  
K e tc h ik a n , A la s k a  99901
T e re s a  B t n o lk ln  

R e g io n  II D ir e c to r
P .O  B ox  874335 
W a s i l la .  A la s k a  99687
B e v e r ly  G o a d  
R e g io n  II D ir e c to r

B o x  343
C o o p e r C e n te r , A la s k a  99573
Don O b e rg  
R e g io n  I I I  D ir e c to r

B ox  1034
K e n a i . A ia s k a  99611
P h il B ra d y  
R e g io n  IV  O lr e c to r

S c a m m o n  B a y  S c h o o ls  
S c a m m o n  B a y , A la s k a  99662

M y ra  P o a g e  
R e g io n  IV  D ir e c to r

B ox  973
N o m e , A la s k a  99762
J o a n n  W a lk e r  

R e g io n  IV  D ir e c to r
B o x  570
K o tz e b u e , A la s k a  99752
M a ry  L o u  B re n t 

R e g io n  V D ir e c to r
B o x  80074
F a ir b a n k s . A la s k a  99708
C a ro l M e r r it t  
R e g io n  V D ir e c to r

P .O . B ox  60475 
F a ir o a n k s . A la s k a  99706
L o re t ta  C h r i s t ie  

R e g io n  V I O lr e c to r
2220 Y o rk sh ir e  L a n e  
A n c n o ra g o . A la s k a  99504

P am  M cC a r l 
R e g io n  V ' O lr e c to r

2115 S o r b u s  W a y  
A n c h o ra g e , A la s k a  99508
P am  R e y n o ld s  
R e g io n  V I D ir e c to r

8031 E v a n s  C ir c le  
A n c h o ra g e . A la s k a  99507

D ave  S c h w a n t e s  
R e g io n  V I D ir e c to r  

8148 E. 4 th A v e n u e  
A n c h o ra g e , A la s k a  99504

P e g  S to u t  
R e g io n  V I D ir e c to r

6208 E . 34th A v e n u e  
A n c h o ra g e . A la s k a  99504

J a n u a r y  26, 1 9 8 7

To: S e n a t o r  M i t c h  A b o o d ,  C h a i r
M e m b e r s ,  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e

Re: S e n a t e  B i l l  No. 2, " A n  A c t  r e l a t i n g  t o  d e a d ­
l i n e s  f o r  a c t i o n  o n  f u n d i n g  o f  p u b l i c  e d u c a ­
t i o n ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

N E A - A l a s k a  s t r o n g l y  s u p p o r t s  a n d  e n c o u r a g e s  

p a s s a g e  o f  t h i s  l e g i s l a t i o n .

B e c a u s e  l o c a l  s c h o o l  d i s t r i c t  b u d g e t s  a r e  s o  
d e p e n d e n t  o n  t h e  l e v e l  o f  s t a t e  f u n d i n g  s u p p o r t ,  i t  
is e s s e n t i a l  t h a t  t h e y  k n o w  a s  e a r l y  i n  t h e  b u d g e t  
p r o c e s s  a s  p o s s i b l e  t h e  l e v e l  o f  S t a t e  s u p p o r t .  
E f f e c t i v e  p r o g r a m  p l a n n i n g ,  c o l l e c t i v e  b a r g a i n i n g  
r e l a t i o n s h i p s ,  a n d  d e t e r m i n a t i o n  o f  t h e  a b i l i t y  o f  
t h e  d i s t r i c t  t o  m e e t  U 4.-j.4 u e  n e e d s  a r e  a l l  d i r e c t l y  
i m p a c t e d  b y  S t a t e  f u n d i n g  d e c i s i o n s .

F u r t h e r ,  t h e  c a l e n d a r  c h r o n o l o g y  r e l a t i v e  t o  
t h e  s u b m i s s i o n  o f  s c h o o l  d i s t r i c t  b u d g e t s  t o  t h e  
b o r o u g h  a s s e m b l y  i s  a d v e r s e l y  e f f e c t e d  w h e n  t h i s  
s u b m i s s i o n  m u s t  b e  d o n e  a b s e n t  a c c u r a t e  k n o w l e d g e  o f  

t h e  S t a t e  f u n d i n g  s u p p o r t .

S B  2 c o r r e c t l y  f o c u s e s  o n  t h e  n e e d  f o r  e a r l i e r  
k n o w l e d g e  o f  t h e s e  l e v e l s  o f  s u p p o r t .  T o  m o v e  a n y  
o f  t h e s e  d a t e s  " d o w n "  t h e  c a l e n d a r  d e l a y s  i m p o r t a n t  
d e c i s i o n  m a k i n g  a n d  m a k e s  t h e  e n t i r e  p l a n n i n g  
p r o c e s s  f a r  l e s s  e f f e c t i v e  t h a n  it n e e d s  t o  be.

W e  e n c o u r a g e  y o u r  s u p p o r t  o f  S B  2.

R e s p e c t i v e l y  S u b m i t t e d

R o b e r t  M a n n e r s ,  
E x e c u t i v e  S e c r e t a r y

B M 3 0 / d l
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 INTERIM OFFICE 
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CHAIRM AN
STA TE  A F F A IR S

MEMBER
B U D G E T  & A U D IT  
T R A N S P O R T A T IO N

MEMORANDUM

D A T E ; January 22, 1987

T O : Senator Paul Fischer

Chairman, Senate Health, Education, and Social Services 

Committee

F R O M : Senator Mitch Aboo

R E : SB 2 "An Act relating to deadlines for action on

funding of public education; and providing for an 

effective date."

Over the last few years, while working w i t h  the National 

Education Association and the Association of Alaska School 

Boards, it was brought to my attention that there is a problem 

in the area of timelines for the education budget. Attached 

you will find a copy of SB 2, "An Act relating to deadlines 

for action on funding of public education; and providing for 

an effective date." which is currently in your committee.

This legislation is the result of several work sessions held 

during the interim, in an attempt to alleviate the budgeting 

problem. Also, attached for your review is a sectional 

analysis and additional backup.

Should you have any questions, please give me a call.



ASSOCIATION OF ALASKA SCHOOL BOARDS
316 W. 11th St. • Juneau, Alaska 99801-1510 • -(907)586-1083

January.30, 1987

Senator Paul Fischer, Chairman 
Members,'Senate Health, Education and 

Social Services Committee 
Alaska State Senate 
P.O. Box V
Juneau, Alaska 99811 

Dear Committee Members:

The Association of Alaska School Boards would like to go on record as supporting 
S.B. 2 relating to deadlines for action on funding for public education.

This bill effectively deals with one of the most significant problems facing school 
districts today. While it, in itself, will not solve all the problems Alaskan 
districts are currently facing, it will eliminate the uncertainty of funding levels 
that exists under the present system. With this obstacle out of the way, districts 
Will be able to work out a number of their budget problems.

The timelines in this bill are particularly beneficial. These timelines would 
permit district budgeting to go on after the level of funding is established by the 
state. There is sufficient time between budget steps to permit both districts and 
municipalities to consider the budgets and a reasonable timeline is established for 
submittal of budgets to the state.

It is important to note that the bill addresses not only operating funds but also 
debt retirement funds. While debt retirement funds do not directly impact the 
school district budget, it has a definite indirect impact because the municipality 
needs to know this level of■state support before it can establish the local level 
of support for schools.

The Association of ^laska School Boards would urge early consideration and passage 
of this important piece of legisl

Robert C. Greene 
Executive Director
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To: S e n a t o r  P a u l  F i s c h e r ,  C h a i r
M e m b e r s ,  S e n a t e  H e a l t h ,  E d u c a t i o n  & S o c i a l  

S e r v i c e s  C o m m i t t e e

R e :  S e n a t e  B i l l  No. 2, " A n  A c t  r e l a t i n g  t o  d e a d ­
l i n e s  f o r  a c t i o n  o n  f u n d i n g  o f  p u b l i c  e d u c a­
t i o n ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

N E A - A l a s k a  s t r o n g l y  s u p p o r t s  a n d  e n c o u r a g e s  

p a s s a g e  o f  t h i s  l e g i s l a t i o n .

B e c a u s e  l o c a l  s c h o o l  d i s t r i c t  b u d g e t s  a r e  s o  
d e p e n d e n t  o n  t h e  l e v e l  o f  s t a t e  f u n d i n g  s u p p o r t ,  it 
i s  e s s e n t i a l  t h a t  t h e y  k n o w  a s  e a r l y  i n  t h e  b u d g e t  
p r o c e s s  a s  p o s s i b l e  t h e  l e v e l  o f  S t a t e  s u p p o r t .  
E f f e c t i v e  p r o g r a m  p l a n n i n g ,  c o l l e c t i v e  b a r g a i n i n g  
r e l a t i o n s h i p s ,  a n d  d e t e r m i n a t i o n  o f  t h e  a b i l i t y  o f  
t h e  d i s t r i c t  t o  m e e t  u n i q u e  n e e d s  a r e  a l l  d i r e c t l y  
i m p a c t e d  b y  S t a t e  f u n d i n g  d e c i s i o n s .

F u r t h e r ,  t h e  c a l e n d a r  c h r o n o l o g y  r e l a t i v e  t o  
t h e  s u b m i s s i o n  o f  s c h o o l  d i s t r i c t  b u d g e t s  t o  t h e  
b o r o u g h  a s s e m b l y  is a d v e r s e l y  e f f e c t e d  w h e n  t h i s  
s u b m i s s i o n  m u s t  b e  d o n e  a b s e n t  a c c u r a t e  k n o w l e d g e  o f  
t h e  S t a t e  f u n d i n g  s u p p o r t .

S B  2 c o r r e c t l y  f o c u s e s  o n  t h e  n e e d  f o r  e a r l i e r  
k n o w l e d g e  o f  t h e s e  l e v e l s  o f  s u p p o r t .  T o  m o v e  a n y  
o f  t h e s e  d a t e s  " d o w n "  t h e  c a l e n d a r  d e l a y s  i m p o r t a n t  
d e c i s i o n  m a k i n g  a n d  m a k e s  t h e  e n t i r e  p l a n n i n g  
p r o c e s s  f a r  l e s s  e f f e c t i v e  t h a n  i t  n e e d s  t o  be.

W e  e n c o u r a g e  y o u r  s u p p o r t  o f  S B  2.
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POUCH Y. STATE CAM f(X JUNEAU. ALASKA 99811 907-465-3800

M a y ,  1 9 8 8

C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  

i n  t h i s  f i l e .  T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t a b a s e  C M P R .  I n  o r d e r  t o  s a v e . s p a c e  c o p i e s  o f  m i n u t e s  

h a v e  n o t  b e e n  l e f t  i n  t h e  f i l e s .
M a r y  V a n  N i m w e g e n
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LEGISLATIVE AFFAIRS AGENCY

PO U C H Y STATE C A P llO l 

JUNEAU. ALASKA 99811 

9 0 /  465 3800

M E M O R A N D U M Februar y 2, 1987

S U B J E C T : Compar i s o n  of SB 7 a n d  SB 31, rela ting 
to capital p unish m e n t

TO:

FROM:

Senator Paul Fischer
Chairman, Senate Health, Education, and 
Social Services Committee

K e i t h  B. L e v y  
L e g i s l a t i v e  Counsel

Y o u  have r e q u e s t e d  a sectional analysis of SB 7 and a com-*- 
parison of that bill to SB 31, bot h of w h i c h  relate to c a p i­
tal punishment. Both bills  are s u b s t a n t i a l l y  similar; the 
differences b e t w e e n  the two are detailed belowv The s e c­
tional analysis o f  SB 31, p r e p a r e d  for you J a n u a r y  30, 1987, 
m a y  be used as a reference  to compare that b i l l  w i t h  SB 7. 
Please note that a sectional analysis should not b e  con-' 
sidered an author i t a t i v e  i n t e r p r e t a t i o n  of the bil l a n d  the 
bill itself is the b e s t  state ment of its contents.

Sections 1, 2, a n d '4 of SB 7 are identical to sections 1, 2, 
and 4 of SB 3 l . These sections m a k e  technical amendme nts to 
existing provisions of law to refer to the n e w  capital p u n­
ishment provi sions added b y  other sections o f  the bill.

Section 3 of SB 7 adds a n e w  provision, AS 12.55". 117. S u b­
section (a) o f  that section is identical to s u b s e c t i o n  (a) 
of AS 12.55.117 in section 3 of SB 31-.-

Subsec. .(b) is similar to subsectio n (b) o f  SB 31 except

Subsection (c) of SB 7 is s u b s t a n t i v e l y  the same as sub- 
section (f) of SB 31.



Section 5 of SB 7 adds AS 12.55.177, s e t t i n g’out the s e n­
tencing procedures for capital felonies.’ Subsections (a) 
and (b) are s u b s tanti vely identical to subsections (a) and 
(b) of AS 12.55.177 as added b y  section 5 of SB 31.

Subsecti on (c) of S B  7 is subst antively similar to AS
12.53.178 in section 5 of SB 31, except that u n der SB 7 the
ju r y  renders a "r ecom m e n d e d  sentence" and und er SB 31 the
jury renders an "advisory sentence."

If the jury  makes c e r tain- 
ana recommends the d eath penalty, the court must impose that 
penalty. If the j u r y  recommends a sentence of imprisonmei 
the cour.t-.mav n o t . i m p o se the death pen a l t y . In contrast.

a ggravating and m i t i g a t i n g  factors in SB 31 (see AS 12.55.180 
and 12.55.181), it m a y  impose a death sentence independent 
of the jury's findings.

AS 12.55.180 in SB 7 sets out the aggrav a t i n g  factors the 
sentencing court m a y  consider. They differ from the factors 
set out in AS 12.55.180 o f  SB 31. The SB 7 aggravating factors 
include:

_  :he defendant's conduct m a n i f e s t e d  deliberate cruelty in 
that it involved sexual assault in the first degree, k i d n a p­
ping, or i ssault in the first degree;

the defendant's conduct caused the death of two or mo re  
persons, other than accomplices;

$$ the defendant had a prior c onviction  for murder;

the defendant's conduct was dire cted at the Preside nt of 
le U nited States or the Governor of Alaska;

M  the defendant's conduct was directed at a law e n f o r c e­
ment*, judicial, or c orrectional officer; -

the defendant kille d a child nine years of age or younger;

IllP^the o f fense  was committed u nder an agreement that the 
mrrfendant pay or be paid for the commission of the offense;



Fe b r u a r y  2, 1987 
Page 3

the defendant c o m m itted  the o f fens e w h i l e  avoiding l a w­
ful arrest or esca ping f r o m  lawful confinement;

^the defendant c o m m itte d the offen se after escaping from 
lawful custody of a peac e officer or place of lawful c o n f i n e­
ment.

AS 12.55.181 in SB 7 sets out the 
court must consider; these are 
factors set out in A S  12.55.181 o

AS 12.55.182 of S B . 7 deals w i t h  inc omp e t e n c y  and p r e g na ncy 
of persons se ntenced to death and is substantively  the same 
as AS 12.55.182 of SB 31 .

Section 6 of SB 7 is s u b stant ively the same as section 6 of 
SB 31 .

o f  SB 7 is a technical amendment dealing with' the
Lack o£ j u r i s d i c t i o n  of the Court of Appeals in death s e n­
tence appeals. This section is.not found in SB 31, but

Section 8 of SB 7 requires the Com missioner of-Corrections 
to establi sh a p r o c e d u r e  for e x e c ution of the death penalty. 
This p r o v i s i o n  is not contai ned in SB 31.

Section

1988. This p r o v i s i o n  is not con tained in SB 7.

Section 8 of
giving the legislature the o ppor tunity to respond  to the" 
advisor y vote b efore the bill takes e f f e c t . - In contrast, SB 
7 has n o  effective date provision, and therefore w o u l d  take 
effect 90 days after the governor signs it.

K B Lrc sh
C 7 / 0 3 9
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1 IN THE SENATE BY ABOOD AND KELLY

2 SENATE BILL NO. 7

3 IN TH E  LEGISLATURE OF THE STATE OF AL A S K A

4 FIFTEENTH L E G I S L A T U R E  - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act a u t h o rizing capital punishment, classifying

7 murder in the first degree as a capital felony, and

8 establishing sentencing procedures for capital felo-

9 nies."

10 BE IT ENAC T E D  BY THE L EGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. AS 11.41.100(b) is amended to read:

12 (b) Mu r d er  in the first degree is a capital [AN UNCLASSIFIED]

13 felony and is punishable as p ro v i d e d  in AS 12.55.125(a) [AS 12.55].

14 * Sec. 2. AS 12.30.040(b) is amen d e d  to read:

15 (b) N o t w it h standing the provisions of (a) of this section, if a

16 person has b e e n  convicted of an offense that [WHICH] is a capital

17 f e l o n y , an uncl a s si f i e d  felony or a class A  felony, the person m a y  not

18 be released on bail either before sente n c i n g or pending appeal.

19 * Sec. 3. AS 12.55 is amended by adding a n e w  section to read:

20 Sec. 12.55.117. RE VI E W  O F  JUDGMENT A N D  SENTENCE OF DEATH. (a)

21 A judgment of conviction of a capital felony for w hich a sentence of

2 2  death is imposed is subject to automatic review by the supreme court

23 wi t h i n  60 days after imposition of the sentence. This time limit may

24 be extended by the supreme court. A  review u n d e r  this section has

25 priority over all other cases. The case shall be heard in accordance

26 w i t h  rules adopted by the supreme court. On review, the court shall

27 determine whether

28 (1 ) the sentence was imposed u n d e r  the influence of pas-

29 ‘ sion, prejudice, or other arbitrary factor;

SB0007A  - 1 -  SB 7
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1 (2 ) the evidence supports the finding of an aggravating

2 factor under AS 12.55.180; and

3 (3) the sentence is e x cessive or disproportionate to the

4 penalty imposed in similar cases, considering both the crime and the

5 defendant.

6 (b) If the supreme court upholds a judgment of conviction and

7 sentence of death, the court shallfissue a d e a t h  warrant that spec-'

8 ifies a date of execution. The date of execution shall be not less

9 than 30 days nor more than 60 days after the date of the warrant'. The

1 0  death warrant shall be delivered to the commissioner of corrections.

11 The commissioner shall specify the time, place, and ma n n e r  of exe-

1 2  cut ion af Lerfiproviding a  person' se n t e n c ed  to v d e a t h  ' an opportunity to 1

13 choose'‘t. be executed by lethal injection or by firing squad.

14 (c) After the execution, the commissioner of corrections shall

15 return the death warrant to the court that issued the warrant, with

* ' 3^'v-
16 notations as to the time, place, and ma n n e r  of execution. /•> Jv

17 (d) The Department of Corrections shall adopt regulations gov-

18 ferning an execution.’

19 * Sec. 4. AS 12.55.125(a) is amended to read:

20 (a) A  defendant convicted of a capital felony [MURDER IN THE

21 FIRST DEGREE] shall be sentenced to a definite term of imprisonment of

22 at l;ast 20 years but not m ore than 99 y e a r s , or shall be sentenced to

23 d e a t h .

24 * Sec. 5. AS 12.55 is amended by adding new sections to read:

25 Sec. 12.53.177. SENTENCING P R OCEDURE FOR A  CAPITAL FELONY. (a)

26 If, after trial by jury, the defendant is convicted of a capital

27 felony, the court shall conduct a separate sentencing proceeding

28 before the trial jury as soon as practicable. If a jury trial has

29 been waived or if the defendant pleads guilty, the sentencing

SB 7 - 2 -  S B 0007A
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proceeding shall be held before a jury impaneled for the purpose.

(b) In the sentencing p r o c e e d i n g evidence m a y  be p re sented as to 

any matter relevant to the na t u r e  of the crime, the character of the 

defendant, or any aggravating or m i t ig a t i n g  factor that the court 

considers to have probative value, regardless of the admissibility of 

the evidence under the exclusionary rules of evidence, provided the 

defendant has an opportunity to rebut hear sa y  statements. The state 

and the defendant or the d efendant's counsel shall be permitted to 

present oral argument. This s u bsection does not authorize the i n t r o­

duction of evidence secured in v i o l a t i o n  of the Co n s t itution of the 

State of Alaska or the C o n s t itution of the United States.

(c) After hearing the evidence, the j u r y  shall deliberate and 

^ c o m m e n d  a sentence to the court.,..- The recommended sentence must? 

include written findings of w h e t he r

(1 ) aggravating factors exist to justify the death s e n­

tence ;

(2 ) mitigating factors exist that outweigh the aggravating 

factors; and

(3) the defendant should be sentenced to a term of i m p r i s­

onment or to death.

Sec. 12.55.179. SENTENCE I M POSITION FOR CAPITAL FELONY. (a) 

The court, after considering the evidence and the ,re commended, sen - 

g'eiicey shall enter a sentence of d eath o r  a term of imprisonment in 

accordance w i t h  AS 12.55.125(a).

posed unless the jury finds at least one aggravating factor that is 

not outweighed by the mitigating factors j‘ and the jury recommends that, 

the defendant be sentenced to death. If the-jury-findings include an * 

aggravating factor that is not outweighed by the mitigating factors,-; 

and t.»e jury recommends that the defendant be sentenced to death, the.'
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(b) If the court enters a sentence of death, it shall make 

writ t e n  findings of

(1 ) aggravating factors that exist to justify the sentence;

and

(2 ) m i tigating factors considered by the court.

(c) A judgment of conviction for w h i c h  a sentence of d eath is 

imposed is subject to automatic review u n d e r  AS 12.55.117.

Sec. 12. 55.180/' A G G R A V A T I N G  F A C T O R S . In det e r m i n i n g- w h e t h e r  to ,

considered/

0 B ^ ^ i M ' « 3 e i e n d a n t ' s conduct during the commission . of the .r:. 

offense ■mahife'sted'-'deliberate 'cruelty to another person in that ■ it 

involved

the 'first: degree};*

(2 ) the d e f e n d a n t’s conduct caused the death of .two or more

(3) the defendant has a prior, c o n v i c t i o n for 1 raurdef ■ under 

AS 11.41.100 - ,-11.4:1.110,; former A S  11, 15.010. or 11.15.030, or,;.a law 

from another juri s d i c t io n  w i t h  substantially similar elements; /

o f f  h i s  s t  A t e ; /

r cti.efj-

al officer during or beca u se  of the exercise of

(6 ) the defendant k i l l e d  a child nine years ' of

SB 7 - 4 - S B 0 0 0 7 A
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Sec. 12.55.181. MITIGATING FACTORS. In determining whether to 

impose the d e a t h sentence, all m i t i g at i n g  factors shall be considered, 

including, but not limited to, the following:

(1 ) the defendant committed the offense under a degree of 

duress, coercion, threat, or c ompulsion insufficient to constitute a 

defense, but that significantly affected the defendant's conduct;

(2 ) the conduct of a youthful defendant was substantially 

influenced by a person more mature tha n  the defendant;

(3) the defendant acted w i t h  serious provoc a t i o n  from the

victim;

(4) the defendant assisted authorities to detect or a p p r e­

hend other persons who committed the offense with the defendant.

Sec. 12.55.182. INCOMPETENCY OR PREGNANCY OF PERSON SENTENCED TO 

DEATH. (a) If, after imposing a sentence of death, there is reason 

to believe the defendant has become incompetent to proceed with the 

execution, or is pregnant, the commissioner of corrections shall 

immediately give written notice to the court in which the sentence of 

death was imposed, the prosecu t i n g  attorney, and counsel for the 

defendant. The execution of sentence shall be stayed pending further 

order of the court.

(b) On receipt of the notice that the defendant is believed to

SB0007A - 5 - SB 7
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be incompetent, the mental condition of the defendant shall be e x­

amined in the same ma n n e r  as provided for examining persons for c o m p e­

tency to stand trial under AS 12.47.070. If it is found that the 

defendant is incompetent, the sentencing court shall immediately 

certify that finding to the supreme court and the commissioner of 

corrections, and shall enter an o rder for commitment in the same 

manner as provided for commitment u n d e r  AS 12.47.110. If it is found 

that the defendant is competent, the sentencing court shall immedi- 

ately certify the finding to the supreme court and the commissioner of 

corrections. The supreme court shall issue and deliver another w a r­

rant to the commissioner of corrections u nder AS 12.55.117, together 

with a copy of the certified finding. The warrant shall specify a 

date of execution not less than 30 days nor more than 60 days after 

the date of the warrant.

(c) If the defendant is pregnant, the sentencing court shall 

immediately certify that finding to the supreme court and the c o m m i s­

sioner of corrections. The supreme court shall issue an order staying 

the execution of the sentence of death during the pregnancy. W hen the 

defendant is no longer pregnant, the sentencing court shall imm e d i­

ately certify the finding to the supreme court and the commissioner of 

corrections. The supreme court shall issue and deliver another w a r­

rant under AS 12.55.117, together w i t h  a copy of the certified f i n d­

ing. The warrant shall specify a date of execution not less than 30 

days nor more than 60 days after the date of the warrant.

* Sec. 6 . AS 22.07.020(a) is amended to read:

(a) The court of appeals has appellate jurisdiction in actions 

and proceedings commenced in the superior court involving:

(1 ) criminal p r o s e c u t i o n , except prosecution for a capital 

felony for which a death sentence is i m p o s e d ;

SB 7 - 6 -  S B 0 0 0 7 A
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(2 ) post-conviction relief;

(3) children's court matters under AS 47.10.010(a)(1) 

including wa i v e r of children's court jurisdiction over a minor under 

AS 47.10;

(4) extradition;

(5) habeas corpus;

(6 ) probation and parole; and

(7) bail.

- Sec. 7. AS 22.07.020(b) is amended to read:/

(b) Except for appeals of a death sentence, the [THE] court of- 

appeals has jurisdiction to h e a r  appeals of sentences of imprisonment^ 

d m p o s e d  by t h e :superior court o n  the grounds that the sentence is 

excessive or too lenient and, in the exercise of this .jurisdiction?^ 

m ay modify the sentence as provided by la w’and the state constitution.

S t c . 33.30.09^. AD M I N I S T RA T I O N  OF THE DEATH P'SNALTY. (a) The 

commissioner s h a l \  establish a\>rocedure fd^ the e x e cution of a s e n­

tence of d e a t h  ordered by the stite supreme c b y r t , at the time and/

(b) A death sentence shall be carried out w i t h i n  a state,correc-/ 

tTWal-facTl'ity*:

SB0007A - 7 - SB 7



MEMORANDUM

TO: Senator Ab o o d

FROM: Darla

RE: Comparison b e t w e e n  SB 7 and SB 31, "Authorizing c a p i t a l  punishment,

classifying m u r d e r  in the first degree as a capital felony, and

establishing sentencing procedures for capital felonies.

After reviewing the above bills, it appears that they are b a s i c a l l y  similar 

with the exception o f  the following:

Sec. 3 12.55.117(b) - SB 7 requires the date of e x e c u t i o n  to be set

between 30 and 60 days after t h e  death warrant 

is issued.

Sec. 3 12.55.117(d) - SB 7 gives the Dept, of C orrections the auth­

ority to adopt regulations g o v e r n i n g  the 

procedures for executions. SB 31 sets out 

these details in Sec. 3 12.55.117 (c-k).

Sec. 5 12.55. 177(c) - This subsection is substantively similar to

AS 12.55.178 in Section 5 of SB 31, except that 

under SB 7 the jury renders a "recommended 

sentence" and under SB 31 the j u r y  renders an 

"advisory sentence".

- This section in SB 7 provides th a t  the court 

must follow the jury's recommendation. If the 

jury makes certain findings and recommends the 

death penalty, the court must i m p o s e  that penalty. 

If the jury recommends a s e n t e n c e  of imprison­

ment, the court may not impose the death penalty. 

In contrast, SB 31 does not r e q u i r e  the court 

to follow the jury's advisory sentence. If the 

court makes certain findings r e g a r d i n g  aggravat­

ing and mitigating factors in SB 31 (see 12.55.180 

and 12.55.181), it may impose a death sentence 

independent of the jury's findings.

Sec. 5 12.55.179

Sec. 5 12.55.180 - SB 7 sets out the aggravating factors the sen­

tencing court may consider. T h e y  differ from the 

factors set out in AS 12.55. 180 o f  SB 31. This 

section is orange highlighted in SB 7 and SB 31.



Sec. 7

Sec. 7

Sec. 8

Sec. 8

Sec. 9

1.07.020(b) - This section of SB 7 is a t e c h n i c a l  amendment 

dealing with the lack of j u r i s d i c t i o n  of the 

Court of Appeals in death s e n t e n c e  appeals.

This section is not found i n  SB 31, but, by 

recommendation from legal coun s e l ,  probably 

should be added for clarity.

- This section of SB 31 puts t h e  question of 

desireability of the death p e n a l t y  on the 

ballot as an advisory q u e s t i o n  in 1988. This 

provision is not contained i n  SB 7.

. 3 0 .095 - SB 7 requires the Commissioner of Corrections

to establish a procedure f o r  execution of the 

death penalty. This p r o v i s i o n  is not contained 

in SB 31.

- SB 31 makes the bill effective August 15, 1989, 

giving the legislature the o p p o r t u n i t y  to 

respond to the advisory v o t e  b e f o r e  the bill takes 

effect. In contrast, SB 7 h a s  no effective date 

provision, and therefore w o u l d  take effect 90 days 

after the governor signs it.

- This section of SB 31 would m a k e  Section 7 effective 

immediatjly under AS 01.10.070(c).

-2-



Introduced: 1/19/87
Referred: Health, Education and

Social Services and Judiciary
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B Y  FISCHER, KELLY
1 IN THE S E N A T E  A N D  FAIKS

2 SENATE B I L L  NO. 31

3 IN TH E  LEGISLATURE OF THE STATE O F  A L A S K A

4 FIF T E E NT H  LEGISLATURE - FIRST S E S S I O N

5 A BILL

6 For an Act entitled: "An Act authorizing capital pu n is h m e n t ,  classifying

7 mu r de r  in the first degree as a capital felony, and

8 establishing sentencing p r ocedures for capital felo-

9 nies; and pr o viding for an e f f e c t i v e  date."

10 BE IT ENACTED B Y  THE LEGISLATURE OF THE STATE OF ALAS K A :

11 * Section 1. AS 11.41.100(b) is amended to read:

12 (b) Murder in the first degree is a c a p i t al  [AN UNCLASSIFIED]

13 felony a n d  is p u nishable as provided in AS 1 2 . 5 5 . 125(a) [AS 12.55].

14 * Sec. 2. A S  12.30.040(b) is amended to read:

15 (b) N o t w i t h s t a n d i n g  the provisions of (a) o f  this section, if a

16 person h a s  been convicted of an oifense that [WHICH] is a capital

17 felony, a n  unclassified felony or a class A felony, the person may not

18 be r e l e a s e d  on bail either before sentencing or p e n d i n g  appeal.

19 * Sec. 3. A S  12.55 is amended by adding a new s e c t i o n  to read:

20 Sec. 12.55.117. REVIEW OF JUDGMENT AND S E N T E N C E  OF DEATH. (a)

21 A judgment of conviction of a capital felony for w h i c h  a sentence of

. 2 2  death is imposed is subject to automatic review b y  the supreme court

23 within 60 days after imposition of the sentence. T h i s  time limit may

24 be e x t e n d e d  by the supreme court. A  review u n d e r  this section has

25 priority o v e r  all other cases and the case shall b e  heard in accor-

26 dance w i t h  rules adopted by the supreme court. O n  review, the court

27 shall d e t e r m i n e  whet h e r

28 ( 1 ) the sentence was imposed under the influence of pas-

29 sion, preju d i c e ,  or other arbitrary factor;
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(2 ) the evidence supports the finding of an aggravating 

factor under AS 12.55.180; and

(3) the sentence is excessive or disproportionate to the 

penalty imposed in similar cases, considering both the crime and the 

d e f e n d a n t .

(b) If the supreme court upholds a judgment of conviction and 

sentence of death, the court shall .cause a d e a t h  warrant to be drawn.

The d e a th  w ar r a nty-together w i t h  a w r i t t e n  opinion of the court, shall 

be delivered to the commissioner of corrections. The commissioner
/I

shall specify the time, place and m an n e r  of execution after ' d e t e r m i n * ^  

ing w h e t h e r  the defendant chooses to be executed by lethal injection 

or by firing squad.

(c) A n  execution by firing s quad shall be carried out at a state 

prison desi g n a t e d  by the commissioner of corrections. The c o m m i s­

sioner shall select a firing squad of six peace officers. They shall

bo compensated in an amount d e te r m i n e d  b y  the commissioner.  ww- - -■■■ ■■ V .
(d) A f te r  consulting a licensed physician, the commissioner of 

corrections shall select a method of injection and a drug or c o m­

bination of drugs to be used for an execution by lethal injection.

(e) The commissioner of corrections and a licensed p hysician

chosen by the commissioner shall b e  present at a n  execution u n d e r  thi,s

chapter. The commissioner m ay  invite not more than nine citizens 19

years of age or o l d e r  to be present at an execution, including, the 

prosecuting attorney, the defense attorney, relatives, friends or 

religious representatives designated by the defendant. Non e  of those 

invited may attend an e x ecution as a m at t e r  of right..

(f) A f t e r  the execution the commissioner of corrections shall 

make a return upon the death warrant, showing the time, place and

manner in w hich the defendant was executed.

f
.

1 o1' ■>'

H 0
iT

j U4

t
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19 (k) The Department of Corrections shall adopt regulations gov-

2 0  erning the attendance of persons at an execution.

21 * Sec. A. AS 12.55.125(a) is amended to read:

22 (a) A defendant convicted of a capital felony [MURDER IN THE

23 FIRST DEGREE] shall be sentenced to a definite term of imprisonment of

2A at least 20 years but not more than 99 years or shall be sentenced to

25 d e a t h .

26 * Sec. 5. AS 12.55 is amended by adding n ew  sections to read:

27 Sec. 12.55.177. SENTENCING PROCEDURE FOR CAPITAL FELONY. (a)

28 If, after a trial by jury, a defendant is convicted of a capital

29 felony, the court shall conduct a separate sentencing proceeding
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before the trial j ury as soon as practicable. If the defendant waived 

a jury trial or p l e ad e d  guilty the sentencing proceeding shall be held 

before a jury impaneled for the purpose.

(b) In the sentencing proce e d i n g  evidence may be presented as to 

any aggravating or miti g a t i n g  factor that the court determines has 

probative value regardless of the admissibility of the evidence at 

trial, provided that the defendant has a n  opportunity to rebut hearsay 

statements and to assert any evidentiary privileges available under 

the Al as k a  Rules of Evidence. The state and the defendant or the 

defendant's counsel shall be pe r mi t t e d  to present oral argument. This 

subsection does not authorize the introduction of evidence secured in 

v i o l a t i o n  of the Constitution of the State of Alaska or the C o n s t i t u­

tion of the United States.

Sec. 12.55.178. ADVISORY SENTENCE FOR CAPITAL FELONY. A fter 

h earing the evidence, the jury shall deliberate and give;y:an;;.advisoryt? 

sentence vo the courtly The advisory sentence'shal,ip include findings 

whet h e r

(1 ) aggravating factors exist to justify the d eath s e n­

tence ;

(2 ) m i tigating factors exist that outweigh the aggravating 

factors; and

(3) the defendant should be sentenced to a term of i m p r i­

sonment or to death.

Sec. 12.55.179. SENTENCE FOR CAPITAL FELONY. (a) The court, 

after considering the evidence and the ^yi'3® ^?^sentfence^shall enter a 

sentence of death or a term of imprisonment in accordance wit h  AS 12.- 

55.125(a). If the court imposes a sentence of death, it shall make 

w r i t t e n  findings of

(1 ) aggravating factors that exist to justify the sentence;

SB 31 - 4 -  S B 0031A



(2 ) m i t i ga t i n g  factors considered by the court.

(b) A judgment of convi c t i o n  for w h i c h  a sentence of d e a t h is 

imposed is subject to automatic review u n d e r  AS 12.55.117.

i

•« rs:r

another

•»/ji »•

ejcen
»■A.Wi :i«_>

physical injury to three or m o r e  persons, other than accomplices; *

(3) the/ defendant has  a p r i o r  conviction for a felony that .. 

involved the use. of violence, to a person;

.agreement that the defendant either pay or be paid fox' the

m m w m ^ r n ,was on
or conviction having assault as a necessary element ;>=

'a’craveviorricer ' Ot^-t,ha-.J>cpurt ior . at: an ' '.Vacfc: 

former judicial officer, proisec-uting attorney, law e n f o r c e s

mmmm

Sec. 12.55.181. MITI G AT I N G  FACTORS. The death sentence may not 

be imposed if miti g a t in g  factors are found to outweigh aggravating
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1 factors. All mitigating factors shall be considered including the

2  following:

3 (1) the defendant committed the offense under a degree of

4 duress, coercion, threat, or compulsion insufficient to constitute a

5 defense, but that significantly affected the defendant's conduct;

6 (2 ) the conduct of a youthful defendant was substantially

7 influenced by a person more mature than the defendant;

8 (3) the defendant acted w i t h  serious provocation from the

9 victim;

1 0  (4) the defendant assisted authorities to detect or appre-

1 1  hend o t h e r  persons who committed the offense w i t h  the defendant.

12 Sec. 12.55.182. INCOMPETENCY OR PREGNANCY OF PERSOi, SENTENCED TO

13 DEATH. (a) If, after imposing a sentence of death, there is reason

14 to believe the defendant has become incompetent to proceed wit h  the

15 execution, or is pregnant, the commissioner of corrections shall

16 immediately give written notice to the court in w h i c h  the sentence of

17 death was imposed, the prosecuting attorney and counsel for the defen-

18 d a n t , and the execution of sentence shall be stayed pending further

19 order of the court.

20 (b) On receipt of the notice that the defendant is believed to

2 1  be incompetent, the mental condition of the defendant shall be ex-

2 2  amined in the same manner as provided for examining persons for compe-

23 tency to stand trial under AS 12.47.070. If it is found that the de-

24 fendant is incompetent, the sentencing court shall immediately trans-

25 mit a certificate of findings to the supreme court and the commis-

26 sioner of corrections, and shall enter an order for commitment in the

27 same m a n n e r  as provided for commitment under AS 12.47.110. If it is

28 found that the defendant is competent, the sentencing court shall

29 immediately transmit a certificate of the findings to the supreme
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court and the commissioner. The supreme court shall d r a w  and have 

delivered another warrant to the commissioner u nder AS 12.55.117, 

together wit h  a copy of the certificate of the findings. The warrant 

shall specify a date of execution not less than 30 days no r  more than 

60 days after the date of the drawing of the warrant.

(c) If the defendant is pregnant, the sentencing court shall 

immediately transmit a certificate making thct finding to the supreme 

court and the commissioner of corrections. The supreme court shall 

issue an order staying the execution of the sentence of d e a t h  during 

the pregnancy. W hen the defendant is no longer pregnant, the s e n t e n c­

ing court shall immediately transmit a certificate of the finding to 

the supreme court and the commissioner of corrections. The supreme 

court shall draw and have delivered another warrant under AS 12.55.- 

117, together w i t h  a copy of the certificate of the finding. The 

warrant shall specify a date of execution not less than 30 days nor 

more than 60 days after the date of the drawing of the warrant.

* Sec. 6. AS 22.07.020(a) is amended to read:

(a) The court of appeals has appellate jurisdiction in actions 

and proceedings commenced in the superior court involving:

(1) criminal p r o s e c u t i o n , except prosecution for a capital 

felony for w hich a death sentence is i m p o s e d ;

(2) post-conv i c t i o n  relief;

(3) children's court matters under AS 47.10.010(a)(1)

including waiver of .hildren's court jurisdiction over a m i n or  under

AS 47.10;

(4) extradition;

(5) habeas corpus;

(6) probation and parole; and

(7) bail.
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Alaska (Eonrt System

jstatc of Glasha

OFFICE OF ADMINISTRATIVE DIRECTOR

K A R L A  L . F O R S Y T H E  S T A F “  C O U N S E L 307 K Street 
Anchorage, Alaska 99501

(907) 264-8228

F e b ru a ry  3 ,  1987

Sena to r  Pau l F i s c h e r  
C h a ir ,  Senate  HESS Committee 
P . O. Box V 
Ju n e a u ,  A laska  99811

Dear Sena to r  F i s c h e r :

I w r i t in g  w ith r e g a rd  to Senate  B il l  7 and Senate  Bil 
c ap ita l  pun ishm en t .

31 ,  both r e la t in g  to

The court sy s tem  an t ic ip a te s  subm it t in g  f i s c a l  no tes on th e se  two m ea su re s .  To 
some e x te n t ,  the  f i sc a l  impact will r e f le c t  the  impact on the  Department o f Law , 
s in c e  the  c o u r t ' s , work load would depend on the  number of c ap ita l  pun ishm en t 
c a se s  which a re  f i l e d . However, the c o u r t 's  f i s c a l  note w ill a lso  re f le c t  c o s t s  
in c u r re d  se p a ra te ly  by  the cou r t  sy stem  in p ro c e s s in g  th e se  c a s e s ,  su ch  a s  the 
co s t  o f  in c re a sed  courtroom s e c u r i t y .

Once the ad m in is t r a t iv e  o ff ice  h a s  an o ppo r tun ity  to rev iew  e x e cu t iv e  b ran ch  
f i s c a l  notes on th e se  m ea su re s ,  we w ill p rep a re  ap p rop r ia te  f i s c a l  notes and 
fo rw ard  them to the  L e g i s la tu r e .  In the meantime, i f  you h ave  any  q u e s t io n s  
or need add it iona l information from the cou r t  s y s te m ,  p le a se  let me know'.

KLF :b s

S in c e r e ly ,

Karla  L . F o r sy th e  
S t a f f  Counse l

V

cc :  Senato r Tim Kelly
Sena to r  Jan  F a ik s  
Senato r Mitchell Abood 
Senato r J a y  Kerttu la
A rthu r  H. Snowden , I I ,  A dm in is tra t ive  D irec to r 
Robert F i s h e r ,  F isc a l  O fficer

2/3/87-9
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PUBLIC OPINION HESSAGE

DEAR: SENATOR KERTTULA

NAME:
t i t l e :

ADDRESS: 
CITY: 

PHONE: 
CILL NO: 
s u b j e c t :
MESSAGE:

ARCH BISHOP FRANCES HURLEY

STREET225 CORDOVA
ANCHORAGE . ZIP: 99501
258-7890 
SB 31
CAPITAL PUNISHMENT; REIATED PROCEDURES
I REGRET THAT NOTICE WAS NOT GIVEN ON THU PROPOSED BILL FAVORING 

CAPITAL PUNISHMENT. I PgBSPNAJULX OPPOSE CAPITAL PUNISHMENT ANO REQUEST TIME TO 
SUBMIT A WRITTEN INTERV

POMID: 03110950 
DATE: 03/03/87 
TIME: 11:09:50 

LIONAHE: ANCHORAGE LIO

COPIES: SENATORS

FISCHER
HALFORD
JONES
JOSEPHSON

V
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CONTINUATION of FISCAL NOTE ANALYSISFor Bill/Resolution No. S B 7 ____________
T h e  p a s s a g e  o f  d e a t h  p e n a l t y  l e g i s l a t i o n  w o u l d  h a v e  a 

d r a m a t i c  f i s c a l  i m p a c t  or. t h e  O f f i c e  o f  P u b l i c  A d v o c a c y .  T h e  O P A  

is p u r e l y  r e a c t i v e  a g e n c y  a n d  m u s t  p r o v i d e  l e g a l  r e p r e s e n t a t i o n  
w h e n  a p p o i n t e d  b y  t h e  c o u r t .  T h e  O P A  is r e s p o n s i b l e  f o r  
p r o v i d i n g  r e p r e s e n t a t i o n  t o  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  in c a s e s  

w h e r e  t h e  A l a s k a  P u b l i c  D e f e n d e r  A g e n c y  h a s  a c o n f l i c t  o f  

i n t e r e s t .

T h i s  o f f i c e ' s  e s t i m a t e  t h a t  i t  w i l l  b e  r e s p o n s i b l e  f o r  
t h r e e  c a p i t a l  c a s e s  in F Y 88 is d e p e n d e n t  u p o n  t h e  f o l l o w i n g  t w o  
a s s u m p t i o n s :  (1 ) a s l i g h t  n u m e r i c a l  i n c r e a s e  i n  t h e  n u m b e r  o f

f i r s t  d e g r e e  m u r d e r  c a s e s  w h i c h  f a l l  w i t h i n  t h e  O P A  s t a t u t o r y  
m a n d a t e ,  a n d  (2) t h e  D e p a r t m e n t  o f  L a w  w i l l  r e q u e s t  t h e  d e a t h  

p e n a l t y  in o n l y  o n e - t h i r d  o f  a l l  F i r s t  D e g r e e  M u r d e r  c a s e s .rnrrr.*,-- -■••• - .

T h e  O f f i c e  o f  P u b l i c  A d v o c a c y  w o u l d  a s s i g n  a t  l e a s t  t w o  
e x p e r i e n c e d  a t t o r n e y s  t o  e a c h  c a p i t a l  case' in a c c o r d a n c e  w i t h  t h e  
p o l i c y  o f  n u m e r o u s  s t a t e s  i n  w h i c h  t h e  d e a t h  p e n a l t y  h a s  b e c o m e  

law. E a c h  c a s e  w i l l  n e c e s s i t a t e  an e x h a u s t i v e  p r e t r i a l  
i n v e s t i g a t i o n ,  c o n t r a c t s  w i t h  n u m e r o u s  e x p e r t  w i t n e s s e s ,  a n d  
e x t e n s i v e  l i t i g a t i o n  o f  l e g a l  i s s u e s  d u r i n g  p r e t r i a l  p r o c e e d i n g s ,  

t r i a l ,  a n d  n u m e r o u s  a p p e l l a t e  s t a g e s .

T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  e s t i m a t e d  e x p e r t  
w i t n e s s  f e e s  a t  $ 6 0 , 0 0 0  p e r  c a s e .  F u r t h e r ,  t r a v e l  c o s t s  w i l l  b e  
e x t r a o r d i n a r y  h i g h  b e c a u s e  t h i s  A n c h o r a g e - b a s e d  d e a t h  p e n a l t y  

t e a m  m u s t  p r o v i d e  s t a t e w i d e  r e p r e s e n t a t i o n .

I t  is a n t i c i p a t e d  t h a t  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  
w i l l  h a v e  t o  c o n t r a c t  f o r  r e p r e s e n t a t i o n  in a t  l e a s t  o n e  d e a t h  

p e n a l t y  c a s e  p e r  y e a r .  S u c h  a c a s e  w o u l d  a r i s e  w h e n  O P A  h a s  a 
c o n f l i c t  o f  i n t e r e s t .  T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  h a s  
e s t i m a t e d  t h e  c o s t  o f  d e f e n s e  s e r v i c e s  i n  e a c h  c a s e  t o  b e  

$ 3 5 0 , 0 0 0 .
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