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possession of the premises against all the world,
including the land owner, 1in which case it is a lease,
or whether it merely confers a privilege co occupy at
the sufferance of the owner, 1in which case it is a
permit. Gage v. City of Topeka, 463 P .2d 232, 235

(Kan. 1970); Lordi v. County of Massau, 246 NYS 2d 502,
505 (N.Y. App~ Div. 1964); Il R. Powell, The haw of
Real Property, %4 222(4) (Rev. ed. P. Rohan 1981).
Assistant Attorney General Thomas Meacham described the
difference between a permit and a lease in an opinion
of December 22, 1980. The primary- characteristics of a
permit or license are that it is non-assignable, 1is
revocable at the will of the ownerof the property, and
that the occupancy of the licenseeis limited to a
specific purpose. See also, The Lav; of Real Property,
suera.

The Division of Parks may enter into concession
agreem™--_ ..
privilege of providing a service to the public which is
in keeping with the character and y.rpc-r of a state
oark. .Alfred, supra, at 1134; Collier v. Akins, 116
S.E.2d 121, 123 (Ga. App- 1960).

"a privilege granted by a government,
company, etc.; esp., a) the right to use
land, as for a specific purpose .

c) the right or a lease to engage in a
certain activity for profit on the
lessor®s promises [a refreshment or
parking concession] . . . . d) the land,
space, etc., so granted or leased."”

Webster®s New "World Dictionary of the American Language
;1d eg.;

Except as noted below, the term concession has no inde-
pendent 1legal significance and may bn either a lease or a
permit, depending upon the terms of the agreement and the
rights granted.
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A few courts have given concessions an independent
legal significance and have found that a non-revocable
concession agreement was not a lease. These courts
have defined a concession as an agreement to provide a
service in a park for the benefit of the public which
furthers park purposes. The cases require that the
concessionaire"s activities on park land be under the
tight regulation and control of park officials.

In Collier v. Akins, 116 S.E.2d 121, 122 (Ga. App.
19"6), the State Department of. Parks entered into an
agreement with an individual to operate a picnic area,
camping area and hostel within a state park. The
Georgia Department of State Parks had authority to
enter into long-term concession agreements, but was
prohibited from 1issuing leases. The court fcund that
the agreement was a concession and not a lease because
park property ""a turned over to the concessionaire for
a specific park purpose and he was net free to deal
with it as he saw fit.

In Gage v. City of Tooeka, 468 P.2d 232 (Kan.
1970), the City of Topeka gave an individual the
exclusive right for 60 months to build and operate a
miniature train ride for public use in a city park.

The right was terminable by thirty days" notice by

party. The city did not have authority to leas :
park property. The court held that the agreement was a
license and not a lease, Tfinding that the concession-
air. did not have exclusive possession of the premises
against the city but merely the exclusive right to
operate the amusement ride for the public as the city
dictated.

CONCLUSION

If the Alaska Division ol Parks grants a con-—
cession in a state park or recreation area, it should
do so by permit rather than b\ . lease. The concession
should serve a specific park purpose and must be avail—
able for the use and enjoyment of the public. The
right granted must Le subject co a high degree of
control by the state. The permit should be revocable
at the will of the state and non-.assignable.



MEMORANDUM State of Alaska

to

FROM:

chip Dennerlien, Director aate; January 12, 1981

Division of Parks
Department of Natural Resources r1e no A66-240-81

619 Warehouse Drive

Anchorage, AlasKa 99501 telephone no

WILSON L. CONDON suvjece Hellcopter Skiing in
ATTORNEY GENERAL f a state park as a
By: Barbara J. Miracle concession.

Assistant Attorney General
AGO - Anchorage

Because of public comment received at the public
hearing and at the offices of the Attorney General and the
Division of Parks concerning the legality of helicopter
skiing withii the Chugach State Park, you requested an opinion
from this office on January 9, 1981 whether the Division of
Parks could allow helicopter skiing with a incompatible use
permit as opposed to a concession contract.

Helicopter skiing conducted as a commercial activity
within a state park must he treated as a concession.

1 AAC 12.300 states as follows:

PEDDLING. Engaging in the business of
soliciting, selling, or peddling any liquids
or edibles for human consumption, or distri—
buting circulars, or hawking, peddling, or
vending any goods, wares, services or mer —
chandise in a state park 1is prohibited except
as provided in 11 AAC 14.200. [Emphasis added]

Helicopter skiing conducted as a commercial activity 1is
included under 11 AAC 12.300 as vending a service within a
state park. Therefore it is prohibited except as provided in
11 AAC 14.200 which sets the procedures for concession
contracts within state parks. 11 AAC 14.200 requires that
concession contracts be let according to the contract proce—
dures and provisions set by 11 AAC 14.010 through 130. These
regulations require that the Director follow the bidding and
award procedures of the state purchasing regulations adopted
by the Division of Supply pursuant to Title 37. The Division
of Parks 1is required to charge a concession rental under

11 AAC 14.210.

Crtl .MId v.io 7))



Chip Dennerlein -2- January 12, 1981
A66-240-81

Helicopter Skiing

in a state park as a

concession.

RE:

The requirement of 11 AAC 12.300 that commercial

helicopter-skiing be treated as a concession does not conflict
with the Master Plan for Chugach State Park. The Master Plan

states

in pertinent part at p 28,

Access to and within this zone will be by foot

or other non-motorized means. Motorized vehicles
of any type, 1including the dropping of people or
objects from aircraft or the landing of aircraft,
will be prohibited except for management purposes
or by special permit issued by the Director.

This clause allowing motorized access to wilderness zones by

special

*/

it

permit refers only to non-commercial operations.*/

I have not addressed the separate issue raised at the
public hearing that helicopter skiing should not be allowed
in a wilderness zone under the above-quoted clause because

is not

limited to access alone.



Park Concessions and User Fees
Issues to be resolved in Senate CRA Substitute

1) Are all moneys collected by a concessionaire state funds and

thus required to be deposited in the general fund?
y”" proce-5

2}Are collected by concessionaires vfor activities listed

in HB 16 sec. 41.21.026 (b) subject to the*above ooxiiii,»i.r:n? If

so, by redrafting the bill we should exempt <concessionaire

charged fees for campsites, cabins, sewage dump stations, boat

ramp or tours of historic sites and set those fees through the

concession contracting process. The concern here 1is that using

the regulation adoption process for concessionaire fees s
cumbersome and would not allow private business to respond to

changes in market conditions or other factors. The concession
contract will still require state review and approval of
concessionaire rate structures. The rate for a concessionaire

campsite should be similar to the state rate but may be different
because of the subsidy that the state can provide.

™) It would help clear the air on what part of a concessionaire®s
gross receipts are to go to the general fund if AS 41.21.030 is

amended to read:

All money received from the operation of parks and
recreational facilities, including money the state receives as a
consideration for a concession contract (including money from
concessions), rentals or donations shall be deposited in the
general fund of the state. (delete language 1in O and add
underlined section)

£$) Resident  hire. See Terry Bannister®s memo concerning the
constitutional issues raised by this provision. It seems best to
leave this provision in the bill even though there is a legal

guestion.

A ) DNR amendments. These seek to allow for simple <campground
concessions where the operator will not be developing new
facilities or services but assumes responsibility and cost for

operating existing state campgrounds. It was DNR"s 1interest in
not having to run these concessions through the extensive process
established in Sec 41.21.028. However, realizing that this

change triggered the question about dedicated funds and the
depositing of all concessionaire revenues in the general fund,
the department 1is willing to withdraw its proposed amendments in
the interest of saving time and clarity in the bills purposes.
DNR will accept having to run "simple"™ concessions through the
section .028 process. We would also need the exemption of
concessionaire fee **ates for uses listed in 41.21.026 (b) or
other non-ordinary uses or services as discussed in 1 above.

m vM*? tv**" IRb oWi**>ch
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Offered: 3/6/87

Referred: Rules
Original sponsors: Navarre, Koponen, kuf-— - SI*n—
Swackhammer, et al. W / - /
1 IN THE HOUSE BY THE FINANCE COMMITTEE
2 CS FOR HOUSE BILL NO. 16 (Finance) am
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to the levy and collection of fees
7 for the use of state park system facilities; relating
8 to contracts for services and facilities in the state
9 park system; and providing for an effective date."
10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
11 *:.?Sectipiv 1. AS 41.21 is amended by adding new sections co read:
12 Sec. 41.21.026. FEES FOR THE USE OF STATE PARK SYtTEM FACILI-
13 TIES. (a) The department may not, either directly or throug." another
14 person, charge or collect a fee for an ordinary use ofa park unit or
15 the use of a restroom in a park unit.
16 ) In addition to the prohibition in (a) of this section, the
17 department may not establish and collect fees for the use of a park
18 unit, except for
19 V. (1) rental of public use cabins or other overnight lodg-
20 ings;
21 (2) overnight use of a developed campsite;
H (3) special park use pernmits;
23 (4) noncompetitive and nonexclusive commercial use permits;
24 - (5) wuse of a sewage holding tank dump station;
25 (6) guided tours of historic sites; and *
26 / ( - (2) wuse of an improved boat vramp in a park Tfacility

27(_~,/° developed principally for boat launching.

28

29

(c) The department shall establish the fees for uses under (b)

of this section by regulation. Before setting the fees, the

HB0016D -1- CSHB 16(Fin) am
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

department shall consider at public hearings

(1) the cost to the state ofoperating the facility or
managing the activity;

(2) the normal fees charged for similar facilities or
activities by governmental and nongovernmental entities;

(3) the cost of administering a feecollection program for
the facility or activity; and

(4) the public interest.

(d) In this section, "developed campsite” means a campsite

having access to the following public facilities:
(1) restrooms;
(2) a picnic table;
(3) an outdoor cooking facility; and
(4) an approved water source.

Sec. 41.21.027. MAINTENANCE AND COLLECTION CONTRACTS IN THE
STATE PARK SYSTEM. (a) The state may contract under AS 36.30 (State
Procurement Code) for

(1) the collection of fees charged for uses under AS 41.-
21.026(b); and
(2) park unit maintenance activities; "park unit mainte-
nance activities"” means
(A) refuse collection;
(B) Jjanitorial maintenance of facilities;
(©) litter pickup;
(D) painting;
(E) fireplace cleaning;
(F) sewage pumping;
(G) minor repair and replacement of facilities;

(H) snowplowing and road maintenance;

CSHB 16 (Fin) am -2- HB0O016D
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(1) brushing trails, picnic areas, and campsites;
(J) other normal park unit maintenance activities.
(b) The state may combine in a single contract the services*
listed in (a)(1) and (2) of this section.
(c) A contract under this section is not subject to AS 41.21.-
028.
Sec. 41.21.028.CONCESSION CONTRACTS IN THE STATE PARK  SYSTEM,
(a) The state may not enter into a concession contract under AS 36 to
provide services or to operate or construct facilities in a park unit
unless the commissioner finds that the proposed concession contract

(1) will implement the purposes of the park unit and 1is
authorized by the park management plan, if any, that applies to the
park unit;

(2) will enhance public use and enjoyment of the park unit
while maintaining a high quality environment and the opportunity for
high quality recreational experiences;

(3) will provide services or facilities that are not feasi—
ble or affordable for the state to trovide directly;

(€)) will not create suhGUmtia4 adverse environmental
effects;

(5) is based on a need and desire of the public;

(6) recognizes and accommodates, at no cost, ordinary uses
in a park unit;

(7) requires the contractor to hire residents of the state,
to the extent available and qualified, when hiring persons to work 1in
the park under the contract;

(8) provides the state with a fair and equitable portion,
in money or services, of the contractor®s receipts from the provision

of the service or the operation of the facility;

HB0016D -3- CSHB 16(Fin) am
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(©)) provides that the department retains control over the
level of fees and the design and appearance of any facility to be con-—
structed;

(10) -gggg”3Pthecontractor to accommodate visitors with
special circumstances, including handicapped persons, senior citizens,
and school children;

during the term of gye" the
commissioner shall regularly~revlej”™and insp "®
(A) operation o\
provision of service to the "pt
and

(1£) provildes that tjhe contr

contractor fails to protect- pb-rk valuta
«-nraTntain a hign-quanry euviiuiuueiilL and rfeMieutiOft fexpeii-enee-:—————

N () Before bids or proposals are sought or contract negotiations
begun under AS 36.30 for a concession contract under (a) of this
section, the commission®r shall

(1) make a preliminary 1inquiry at the local level to
identify community concerns;

(2) if it is appropriate to proceed further, make a pre—
liminary decision that includes the findings required by (a) of this

section and

(A) an assessment of existing visitor uses that may be
affected by the activities of the contractor;

(B) an assessment of the potential conflicts or sig—
nificant effects on park wildlife, water, scenic values, or other
resources;

(C) an identification of the types of services or

goods that the contractor is to provide;

CSHB 16(Fin) am HB0016D
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(D) the terms and conditions of the contract;

a determination of whether the contract activity
would be more appropriately located on land outside of the park
or on private land within the park; and

) the views and comments of the park advisory board,
when one exists, for the park unit in which the activity is being
considered;

3) after making a preliminary decision under (2) of this
subsection,

(A) seek public comment on the preliminary decision
through reasonable public notice and, if facilities, may be built
under the concession contract, conduct public hearings;

(B) after considering thepublic comment obtained
under this subsection, issue a final decision on whether or not
the state will proceed into a concession contract award process,
(c) The commissioner shall provide for public review and comment

before a concession contract under this section is renewed or ex-—
tended. = e _

(d) By the 15th day of each first regular session of the legis—
lature, the commissioner shall make available +to the legislature a
report on the provision of services or operation of facilities under
concession contracts under this section during the previous two fiscal
years, including

(1) contract activities;

(2) new or expanded contracts whose estimated or actual
gross receipts exceed $25,000; and

(3) violations of contract standards.

(e) The commissioner may adopt regulations to implement this

section.

CSHB 16(Fin) am
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(g) In this section
@djin "concession contract™ dnes- include a. rnnfT;ict-under
AS 41.21.027;
"facilities”___includes- campgrounds-, boat>™launches,
lodges, food service”"opgYat-ioijs*nd"gift shops.
Sec. 41.21.029. DEFINITIONS. I“"Kln AS 41.21.026 - 41.21.029
(1) "ordinary use" means a use that is not generally asso—
ciated with developed facilities, including fishing, hunting, walking,
swimming in a natural body of water, picnicking, or automobile parking
associated with another ordinary use; b&zdr
(2) "park unit"™ means a unit of the state park systei
Sec. 2. AS 41.21.030 is amended by adding a new subsection to read:
(b) The commissioner of administration shall separately account
for fees and other money collected under AS 41.21.026 -41.21.029 and
deposited under (a) of this section. The annual estimated balance in
the account may be used by the legislature to make appropriations to
the department to carry out the purposes of this chapter.
Sec. 3. AS 28.10.411(e) and AS 41.35.045 are repealed.

Sec. 4. This Act takes effect immediately ur.Jur AS 01.10.070(c).

CSHB 16(Fin) am -6- HB0016D
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JOHN
LITTEN hhhwM I~y 9

/ith the 1986 AVA Convention sjBI
fresR in our minds, | would like to fa
this Opportunity to applaud and pemon-
ally tVink Holland America Line #/es-
toursA Convention Chairmanglam
Tougasl Dale Fox and our office”aff for
puttingltogether the most educational,
prosperous and enjoyable contention in
AVA hitjpry.

The A&'A Board of DirdFtors can be
proud ofOour past yearB accomplish-
ments. Th%' are a result <&many intense
meeting hArs and represent a basic re-
finement ofiur policiesitnd goals. A new
slate of office's has beifi elected to work
on the comiii* year afld several commit-
tees are alreaor at \virk. As your newly-
elected presidait |JTiti certainly lookings
forward to the Aalffnge of the year ahead
and will work ttw»tke 1987 a prosperous
year for everyonjfin tourism.

Our governmijf* relations team has al- j
ready gotten a ilmi*ng start on one of ourj
most importa* go®; this year which isl
to improve tae levAof funding for the*
Division of TBurismAart of our program
to achieve jffiis goal »ill be to rally the
tourism advocates in me Alaska House
and Senataond remind our newlv elected
state legislators of theirAimpaign prom-
ises to sijlport an S8.2 nAlion L dget for
the Divioon of Tourism.

NevMy elected Governor ateve Cowper
told AWA delegates at this y\jr's conven-
tion tIftt he also supports S8.% million for
DOTJHe wants economic gnkwth to re-
turnao Alaska and knows tcmrism will
onlwgrow if properly nurtured and for
thameason has pledged 100% support for
ouafunding request.

Jit will be imperative that ea® and
Jery Alaskan member of AVA a e a
Jadership role in the grassroots sul .mrt
Jffort in the upcoming session, Your*
lesentatives and senators are not

an easy job. They need to know you sil®
Fport their efforts on behalf of tourism;
that tourism is alive and well and working
in and for Alaska.

PAGE 2/NOVEMBER/DECEMBER, 1986

ALENDAR OFEVENTS

AVA Board Meeting Dates:
November 21, 1986

AVAMC Meeting Dates:
December 2, 1986
March 3, 1987
May 5, 1987
August 4, 1987

................................................................... Seattle

.......................................... Anchorage, Alaska
............................................................ Juneau, Alaska

Fairbanks, Alaska
Seattle, Washington

Other Events:
December 5, 1986 — Anchorage AV A Legislative
Reception. Clarion Hotel, 6:30 p.m.
December 16, 1986 — Pacific NW Chapter Christmas
Party, Seattle Airport Hilton, 6 p.m.
February 6, 1987 — AV A Travel Auction —
Details to come.

ALL AVA MEETINGS ARE OPEN TO THE PUBLIC.

[Membership Passes Four Out of Five Resolutions

This year the Resolutions Committee, chaired by Capt. Jim Binkley, sub-
mitted five resolutions to the membership for action. After discussion by the
membership four of the five were passed.

Resolutions passed by the membership form the basis of the association's
future actions. Given below is a summary of the resolutions passed at this
year's Annual Convention:

ion Commending the Staff of the Nieuw Amsterdam
Nowr~"TfAWaafctbcU i Resolved that AVA in tt
extends its thanks and apn rp c b t dip Nieuw Amsterdam
and the nf A?MemrrlAmprira_Liripf Wpstnu rsincrhh”~iM Aulyoutstanding

Resolufion Supporting Authorization of Fees for Use of State Campgrounds

and Public Use Cabins
Now, therefore be itresolved, that the Alaska Visitors Association requests

that the Alaska Legislature authorize the levying of fees for the use of state
campgrounds and public use cabins.

loTutioi”uppomfl™Nhrrmenance oudget tor State Parks___
lerefore be it resolved that the Alaska Visitors Assg”iflff&n supports
a budget fofelhgjpivision of Parks and Outdoor Recmart'ffmvvhich allows for
the adequate mamtettsace of our Alaska Stat™JfctfKSystem.

Resolution Supporting R pl7pftrtetil«f<»tMIners

Therefore be it resolved Visitors Association now appeals
to all members of alLftgflfical parties to jom~frgak"m-evailing upon the new
State of Alaskfcjtfffmnistration and Legislature topFbm~tly enact whatever
legislatioftirt*needed to avert the impending calamity whicn~RN)iljiovers over
ouT~ffat State.

Alaska
Visitors
A ssociation

The official newsletter of the AVA is published monthly for AVA members. Copy deadline is the 15thofeach month.

P.0. Box 10-2220, Anchorage, AK 99510
(907) 276-6663

President Vice-Presidcnt/Markcting ~ Treasurer Vice-President/

John Utten RalT. West BobBerto Gov't Relations
Bob Dindinger

Vice-Pres./Administration  Secretary Executive Director

Gary Odle Dennis Brandon Dale Fox
Staff: Jeralyn Cox, Diane Wiseman, Roy Regalado, Kathy McKibben, Joe Dinnecn

Newsletter Editor: Sara Juday
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AVA Honors Outstanding Service

Inis year tne /MMKAe visttors M-
sociation honored seven individuals
and organizations for their outstand-
ing contributions to the visitor indus-
try in Alaska at the annual Awards
Banquet held on the final night of the
AV A Convention.

Gary Odle of Alaska Airlines
served as master ofceremonies for the
event and deserves his own award for
keeping the ceremony right on
schedule.

Mimi Feisst,who served two years

1986 AVA Award Winners: Mimi Feisst. Dean Weidner. Martha Edwards.
Kirk Lanterman, Ann Seidl for the Anchorage AVA Chapter and Carl Hein-

miller for the community of Haines.

1986/87 AVA Officers Selected

Kirk Lanterman, the 1985/86 AV A President handed over the gavel to
incoming president John Litten at the AVA Convention. Litten has been a
member of the AVA Board of Directors since 1982 and was re-elected in
August to serve another three-year term. He served as vice-president of ad-
ministration last year.

Other incoming offers are:

Gary Odle, vice-president of administration. Odle is director of market
development for Alaska Airlines. He has served as AVA vice president of
marketing for the past two years.

Bob Dindinger, vice-president of government relations. Dindinge* is pres-
ident of Alaska Travel Adventures inJuneau and is the immediate past chair-
man of the AVA Marketing Council.

Ral T. West, vice-president of marketing. President of Alaska West As-
sociates in Anchorage, West has served as an officer of AVA for the past
three years. She is also a member of the AVA Marketing Council,

Dennis Brandon, secretary. Brandon is vice president of marketing for
Sheffield Enterprises. He has been a member of the AVA Board of Directors
since 19S2 and is a former president.

Bob Berto, treasurer. Berto is manager of Southeast Alaska Stevedoring
Corp. in Ketchikan. First appointed to the AVA Board in 1985, Berto served
as chairman of the AVA Travel PAC Fundraising Committee this year.

November/December, 1986

as president of the Pacific Northwest
Chapter of AVA and coordinated
Superfam 1985was awarded the Alas-
kana Award. Don Rosenb ?rg of Tour
Alaska presented the award which
was immediately greeted by a stand-
ing ovation for Ms. Feisst.

The Alaskana Award is presented
to an individual, community, busi-
ness or group not located in Alaska
for outstanding assistance to the
Alaska visitor industry.

The Community of Haines re-
ceived this year's "Spirit of 98" Award
in recognition for the community's
high achievement in developing and
servicing Alaskan tourists and
tourism. Carl Heinmiller, a founding
member of AVA, accepted the award
on behalf of the community.

For the second year in a row, the
Anchorage AVA Chapter was pre-
sented the AVA Chapter Award. The
award recognizes the consistent qual-
ity of work of the Anchorage Chapter,
Ann Seidl, secretary of the Anchor-
age Chapter for the past two years
accepted the award on behalf of the
Chapter.

"This really belongs to all members
of the AVAMC," Dean Weidner said

(Continued on page 3)

rA tas/oe

Resolutions Passed at this

years CoONVention .. 2
PAC Fundraising Sets Record . . 3
Sitka students wins top

AV A scholarship .. 3
86 Convention REVIeW .. 4
Convention Sponsors,

Organizers Recognized .... 5
Chapter Corner, Marketing

Moves, Government Watch . . 6
New Members/Travelog 7



P.0. BOX V
JUNEAU, ALASKA 99811
(907) <165-4989

ARLISS STURGULEW SKI, Chairman
TIM KELLY, Vice Chairman

RICK HALFORD

MIKE SZYMANSKI

FREDZHAROFF

*cnate

Community anb -Regional affairs Committee

TO: Senate C&RA Members _ April, 2, 1987

FROM:Senate C&RA Staff|

RE: HB 16 - Relating to the levy and collection of fees for
the use of state park system facilities; relating to contracts
for services and facilities in the state park system; and

providing for an effective date

Included in this packet are two letters, a fiscal note,
photographs, and a bill summary from DNR; a letter from the
Susitna Recreational Camps, Inc.; a bill history and copies of
the House journal dealing with floor amendments; an Alaska
Visitors Association resolution supporting state campground
fees; two memorandums from Rep. Brown; an AG"s opinion on
DNR1s existing authority to concession contract; and copies of
existing state regulations and federal laws dealing with

concessions and contracting within parks.

In DNR*"s first letter they suggest two amendments to the bill.
A representative of the Parks division will be at the hearing

to explain this amendment and the bill as a whole.



STEVE COWPER, GOVERNOR

DEPARTMENT OFAATURAL RESOURTCES
3601 C STREET
ANCHORAGE, ALASKA 99503

DIVISION OF par<s and outdoor recreation PHONE: (907) 561-2020

MAILING ADDRESS:
RO. BOX 7001
ANCHORAGE. ALASKA 99510

December 1, 1986

Honorable Arliss Sturgulewski
Alaska State Senate

2957 Sheldon Jackson
Anchorage, Alaska 99508

Dear Senatq) /
Each year, prior to the legislative session, | provide each legislator with a
short summary of state park activities. I Ve also enclosed a few snapshots

taken 1in our parks, recreation areas and historic sites this summer.

The 1986 fiscal year was our busiest ever, with 6.4 million visits to our 118
unit state park system; 1.5 million of these visits were by non-resident
tourists. Use of the park system was up 14 percent over 1985. Our surveys

show that Alaskans pursue outdoor recreation at twice the national average.

This, combined with an ever-growing tourism industry, as well as new recrea—
tion facilities being provided, has continued to increase use of our acces—
sible state park facilities: campgrounds, picnic areas, fishing access sites,

visitor centers and historic sites.

Several new park facilities were built this year. A new visitor center was
completed in Chugach State Park, near the Potter Marsh. Also in Chugach State
Park, a new self-guiding nature trail was constructed adjacent to the Eagle

River Visitor Center. Two new recreation areas were constructed in the
Matanuska Valley area: the Kepler- Bradley Lakes State Recreation Area was
developed as was a refurbished and expanded park at Big Lake. Substantial

work was finished on the Delta State Historic Park and a new campground on Tok
River will be completed this Spring. The CIP budget for building new recre—
ation facilities in FY"87 is about $250,000.

Three years ago, anticipating declining state revenues and budget cuts, we
embarked on major strategies to stretch our services. One was our VIP program
— Volunteers-in-Parks (see enclosed folder) . In 1986, we recruited 483
volunteers who donated 56,000 hours of free labor as campground hosts, trail
crews and visitor center staff. The other is our use of inmate, prison labor.
We pay inmates $5.00 per day and prisoners worked 33,000 hours this past year
in park maintenance, light construction and vandalism repairs. A new economic
strategy we are now using is non-profit corporations. We helped form three
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such organizations this year to stretch our ability to serve people and
operate p~rks during lean times. We also utilize the Alaska National Guard®"s
engineering battalions to build recreation facilities as part of their train—

ing exercises.

To utilize these economic strategies will require paid professional staff and
unfortunately deep budget cuts are threatening some of these programs.
Without our park rangers to recruit, train, supervise volunteers and inmates,
many program gains will be lost. The division spends 82 percent of its budget
on field operations. Since July 1, we"ve been cut 25 percent and with addi—
tional reductions ahead, we are forced to plan the closures of some recreation
areas beginning in the Spring of 1987. Alaskans and our tourist visitors may
find several locked gates next year.

We are optimistic over the increasing interest of lawmakers 1in the tourism
industry; we hope that this interest includes keeping our parks, recreation
areas and historic sites open for visitors. We appreciate your interest in
state parks and if | can provide additional information, please contact me at

762-4505.
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CSHB 16(Fin)

3/6/87
Costs
FY88
personnel services $28.0
*increase existing Natural Res. Manager 1 position 1in charge
of concessions and fees from 6 months to 12 months $25.8

*hire one seasonal Alaska Conservation Corps staff person or
support a volunteer college intern through a $15/dav stipend

cost is $2.2

Travel $18.0
*statewide regulations hearings to adopt fee structure $8.0
"meetings & hearings on proposed concessions $5.C
*field inspections of concessions $5.0

Contractual $20.0
Nestablish campground fee registration and payment systems at
20 campgrounds. $1,000 per campground as follows:
signs $200
Iron Ranger fee device $350
lock device $ 50
labor to install$400 [
* /
Supplies and Materials $3.0
Apurchase of printed payment envelops $2.5
*accounting and reporting forms $0.5

Equipment $27.0
Tinstall fee box device in park ranger vehicles to transport
fees to park offices. Prevents tampering with funds
225 vehicles at $680 per vehicle $17.0
*Safes and lock boxes for 10 area offices. Estimated cost is
$1.0 per office. $10.0

Revenues
FY88
Fees:
Commercial Use Permits $6.0 (120 at $50 each)
Public Cabins $5.0 (1986 1level of revenues)

Concessions (Franchise Fee Payments)
Potter Section House $10.5 (3% of $350.0 gross receipts)
Rika"s Roadhouse $8.5 (3% of $280.0 gross receipts)

estimated total revenue for FY88 1is $30.0

Future Revenues (campground fees are added and additional
concessions and commercial use permits are established)

FY 89 $170 FY91 $490
FY 90 $334 FY92 $550

Page 2 of 2



Attachment 4

SUMMARY OF PARK FEES AND CONCESSIONS BILL
CS HB 16 (Fii >

1) User Fees
Prohibits DNR from <collecting fees for ordinary park uses

including use of a restroonm.

Prohibits DNR from from collecting fees (directlyor through a
contractor) except for:

*rental of a public use cabin or other overnight lodging
*use of a developed campsite

“special park use permits

Commercial use permits

*use of a holding tank dump station

“guided tours of a historic site

Provides criteria for the state to consider when adopting fees
through the regulation process.

1 L Contracting for Fee Collection
Authorizes DNR to contract for fee collection and routine park

maintenance activities.

I11) Park Concessions
Prohibits DNR from entering into concession contracts unless the

contract will:

“implement the purposes of a park and 1is authorized in a

management plan, if any

“enhance public use and enjoyment of a park and
maintains a high quality environment and recreational
opportunities

*pbe for services or facilities that are not feasible or
affordable for DNR to provide directly

“not create substantial adverse environmental effects

“be based on a clear need or desire of the public
“recognize and accommodate, at no cost, ordinary uses
in a park unit

“require the contractor to hire residents of the state,
to the extent qualified and available
“provide the state with a fai»* and equitable portion of

the contractor®s receipts
“provide that DNR retains control over fees and the

design of facilities

“require contractors to accommodate special visitors
such as handicapped persons, senior citizens and school
children

“provide for regular inspections by DNR of the
facilities and services

“provide that the contract will be terminated if the
contractor fails to protect park values and resources or
fails to maintain a high quality environment and

recreational opportunities



Before bids or proposals are sought or a contract negotiated DNR

must:
“inquire with local residents to identify community
concerns

If DNR decides to proceed further, DNR shall make a preliminary
decision that includes the findings required above and:

“assesses existing visitor use 1in the park area

“assesses potential conflicts with wildlife, water,
scenic values and other resources

“identifies the kinds of services to be provided
“establishes general contract terms and conditions
“<determines if the activity would be more appropriately
located outside the park or on private lands within the
park

“views and comments of the park advisory board, if any

After making the preliminary decision, DNR shall:

“seek public comment on the preliminary decision and, if
facilities are to be built, hold public hearings

After considering public ~comment, issue a final decision on
whether or not DNR will enter into a concession contract award

process.

DNR  must allow public review and comment prior to "mer.ewal or
extension of a contract.

DNR must report every two years to the Legislature on the status
of park concessions.

DNR may adopt regulations for concessions.

DNR may not enter into a concession contract in the Alaska-
Chilkat Bald Eagle Preserve.

Ordinary uses are defined as those uses not generally associated

developed facilities including fishing, hunting, walking,
swimming, picnicking, or automobile parking associated with
another ordinary use.

The law applies only to units of the state park systenm.

The state shall separately account for funds <collected through
user fees and other moneys collected under the provisions of the
bill and separately account for them. The annual estimated
balance may be used by the legislature to fund park programs.

AS 3d .10.411(e " and AS 41.35.045 are repealed.

The Act takes effect July 1, 1987.

prepared by DNR/Parks 3/4/87



SUSITNA RECREATIONAL CAMPS. INC.

MONTANA CREEK CAMPGROUND

MILE 96.5 PARKS HWY.
816 OCEANVIEW DRIVE ANCHORAGE, ALASKA 99515 (907)345-5764

0
/bVV March 4,1987

Senator Arliaa Sturgulewski

P.0. Box V
Juneau, Ak 99811

Dear Senator Sturgulewski,

I am writing regarding CC HB 16. I support the overall concept of the
bill; however, there are some provisions 1in the bill which I find
objectionable. I hope that when this bill reaches the Senate yo< will
consider those objections regarding day use of state parks and
recreation facilities without charge. It is my understanding that the
underlying principle behind charging user fees is to help offset the
cost of maintaining our state parks. Picnickers, fishermen, hikers,
etc., who use the facilities for a day are as likely as an overnight
camper to leave litter or require cleanup of some type. It is not
logical,fair, or equitable to charge user fees only to overnight
campers,and 1 believe that doing so will leave the State open to some
type of litigation.

Also, 1in the past, technically day use parks (no camp spots, no tables,
no tent pads) have been used as overnight camp sites by self-contained

motorhomes. Those sites have charged no user fees and have effectively
made the State a competitor to private camp enterprises who charge user
fees. A good example 1is our own campground still under development at

Montana Creek, Mile 96.5 of the Parks Highway. Upon learning that we
did charge user fees, many motorhomes would cross the creek to park
without charge in the State®s " Montana Creek Recreational Site.”” If day
parks are not to charge user fees, then some mechanism should be
instituted that restricts use of these areas to day use only.

It is in the best interest of the State and its citizens that good

legislation be passed. Ue feel that the above points are important for
you to consider before voting. Please feel free to contact me if 1 can
answer any further questions or be of any assistance. I would also
appreciate it if you would let me know your position on the above
points. Thank you for your consideration.

Sincerely,

v 8 fw*

Joér B . Mathis
vacl President



Attachment 2

QUESTIONS TO CONSIDER ON HB 16
by Rep. Kay Brown
1 Is concession contracting in State Parks a good idea?

Considerations/Pro:
- provides DNR flexibility and means to do things otherwise not

possible with budget cuts
- allows DNR to keep facilities open through private financing
- provides opportunity for certain services otherwise
inappropriate for state to provide (such as food and lodging)
- clarifies existing DNR authority

Considerations/Con:
- contractors may gain too much political influence over park
management decisions
- park objectives may be compromised by profit motives
- commercialization of state parks may occur

Proposed CS (Finance):
- provides concession contracting authority with safeguards

2. Should private capital be used to construct facilities in public parks (as
distinguished from provision of services)?

Considerations/Pro:
- facilities can be constructed (eg, boat launch, x-country/down
hill ski resort, lodge)
- tourism attractions can be developed

Considerations/Con:
- commercialization of parks
- creation of strong financial and/or political interests in parks

Proposed CS (Finance):
- allows construction of facilities but requires extensive public
involvement



3. Is all this public process in the proposed CS necessary?

Considerations/Pro:
- safeguards against bad development experienced elsewhere
(eg, Yosemite, Yellowstone)
- ensures public involvement

Considerations/Con:
- may defer or slow down concession development
- increases state administrative costs

Proposed CS (Finance): expands public review process before concession
contracts are granted or facilities are constructed.



Attachment 3

Kay Brown

SR

MEMORANDUM

TO: Representative Mike Navarre

FROM: Representative Kay “

DATE: February 23, 1987

SUBI: HB 16 - Park User Fees and Concessions

and Current Statutory Authority

During the discussions on House Bill 16 there has been some confusion
regarding current statutory authority for DNR to charge fees and contract
out concessions and whether this bill would have the effect of adding
concession contracting to present authorities.

In order to clarify current law and better understand the implications of
House Bill 16,1have asked for an Attorney General's Opinion on this issue.
As indicated by the opinion, DNR already has statutory authority to
concession contract. The authority to simply collect fees is also provided
under current laws but conditioned by certain provisions.

Please find a copy of the opinion attached.

attachment
cC: House Finance Committee members

Representative Koponen
Representative Cotten

During Session:

P. 0. BOX 20-2661 P. 0. BOX V
Anchoy Ojade; AK 99520 2661 Juneau. AK 99811
(907) 272-0 (907) 465-4998



MEMORANDUM State of Alaska

TO:

thru:

from:

House Finance Committee DATE: February 23, 1987

Attn: Eric Meyers
FILE NO:

TELEPHONENO: 276-3550

Grace Berg Schaible SUBJECT: CSHB No # 16
Attorney General

Michael JL~Frank
Assistant Attorney General

This memorandum responds to your request for an outline
of the existing authority the Department of Natural Resources,
through the Division of Parks and Outdoor Recreation, - has to
charge fees for use of park facilities and to contract for
"concessions and rentals".

l. CONTRACTS FOR THE OPERATION OF "CONCESSIONS AND RENTALS™
Under AS 41.21.020 DNR "shall"

(4) control, develop and maintain state parks and
recreational areas;

(5) provide for the care, control, supervision,
development, . . . and maintenance of public
recreational land, and make necessary
arrangements, contracts or commitments for
the improvement ar>d development of land
acquired wunder AS 41.21.010 "41.21.040.
Tlimphasis supplied.)

The foregoing statute was passed in 1959 (ch. 158 SLA 1959), as
was AS 41.21.030. The latter statute reads in full:

A1l money received from the operation of parks and
recreational facilities, including money from
concessions, rentals, or donations shall Ee
deposited in the general fund of the state.
(Emphasis supplied.)

1/ AS 41.21.040, passed as part of ch. 158 SLA 1959, gave the
DNR commissioner authority to create a separate division in DNR
to “"perform functions relative to parks and recreational
facilities specified in AS 41.21.010 - 41.21.040. . . ."
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AS 41.21.020 and 41.21.030 have provided the Ilegal authority to
DNR to adopt the existing concession contract regulations (see
atcached) at 11 AAC 14.200 et seq. While the two statutes are
certainly are not as clear 1in granting contracting authority as
they might Dbe, it seems obvious from them that the 1959
Legislature anticipatecUthat there might be contractors operating
concessions or rentals - in State parks.

For vyour information 1 am also enclosing existing
National Park Service "concession” contracting laws, 16 U.S.C. &8
20 et seq., and regulations, 36 C.F.R. Part 51.

1. FEES.

Currently DNR only has express statutory authority to
"establish and collect fees for guided tours through historical
sites”. AS 41.35.045 (1986 Michie Suppl.).

Prior to 1978, DNR did charge fees for entry into and
use of a state park or campground. DNR did so via 11 AAC 12.310,
a regulation which allowed the division of parks®™ director to set
fees for use of a state park facility and which established an
annual $10.00 vehicle entrance fee to state parks.

In 1978, however, the Legislature nullified this
regulation, 1in effect, by passing AS 28.10.411, governing motor
vehicle registration (license tag) fees. Subsection (e) of AS

28.10.411 reads:

Notwithstanding any other provision of law, fees
paid for registering a vehicle . . _ shall include
all fees required for entry and use of a state
park or campground.

Since the "nullification”™ was 1in a motor vehicle registration
statute, 1it"s not exactly clear how broad the 1978 Legislature

2/ Neither the word "concessions”™ nor "rentals"” is defined in AS
7T1.21. At common law "concession™ was a term "ordinarily applied

to the grant of specific privileges by a government". Black™s
Law Dictionary 361 (4th Ed. 1968). In the context of especially
protected lands -- like parks -- the use of the word "concession®*

is very apt in that it implies that being allowed to operate a
commercial venture on such lands 1is an extraordinary privilege to
grant someone.
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intended AS 28.10.411(e) to be. If, for example, a backpacker
had no vehicle registered in Alaska and walked into and used a
state park campground, could the backpacker legally be charged a
campground user fee?

In any event, the 1986 Legislature resolved any
ambiguities, perhaps wunintentionally, with the passage of AS

37.10.050(a). That statute prohibits a state agency from
charging "for the provision of state services unless the charge
is authorized by statute". Although 1it"s not exactly clear what

"state services®™ includes, it seems apparent that entrance fees
at campgrounds and other comparable direct levies on park
visitors are prohibited. A concessioner®s sale of natural

history books might, however, not be.

111. CONCLUSION

From an attorney-to-client standpoint, the existing
statutes are in a sufficient muddle to make it difficult for our
office to give unambiguous 1legal advice to DNR when contracting
and fee questions arise. Thus, if the Committee should desire
further help with the drafting of CSHB 16, our office would be

eager to assist it.

MJF :amh
cc: Ron Lorensen, Esq.
Art Peterson, Esgq.



Register 57, April 1976

of any default on the part of the contractor in
observance or performance of any of the
conditions or covenants of the contract is not a
waiver of the forfeiture provision or any other
provision of the contract. (Eff. 1/13/73, Reg.

44)
Authority: AS 41.21.020

AS 41.21.040
ARTICLE 2. CONCESSION
CONTRACTS

Section
200.  Concession contracts
210. Concession rental
220. Cancellation by the state
230. Improvements by concessionaire.
240.  Chattels and personal property
250.  Removal of personal property
260.  Renewal of concession contracts

11 AAC 14.200. CONCESSION CONTRACTS.
A concession contract may be obtained under
the procedure, and is subject to the conditions,
in 11 AAC 14.010 through 11 AAC 14.130. The
director may enter into a contract with a quali-
fied person to construct, maintain, or operate a
concession in a state park. A fee schedule estab-
lished in a concession contract may be subject to
annual review and approval by the director. (Eff.

8/1/68, Reg. 27;am \[V, tegT44f
Authority: AS 41.21.020
AS 41.21.040

11 AAC 14.210. CONCESSION RENTAL. The
rental charged by the division shall be one of the

following:

(1) percentage of the annual gross receipts;

(2)

of the gross, whichever may be the greater;

(3) annual rental; or

(4)
Reg. 27; am 1/13/73, Reg. 44)
Authority: AS 41.21.020

11 AAC 14.220. CANCELLATION BY THE
STATE. If the concession is terminated or
forfeited during its term, the state shall pay the
concessionaire the value of his interest in fixed
imorovements unless the termination is Jue to

NATURAL RESOURCES

guaranteed annual minimum or percentage

a combination of the above. (Eff. 3/1/68,

11-9

Il AAC 14.13C
11 AAC 14.26C

concessionaire default or request. The value of
the interest is calculated by the straight-line
depreciation method less any amount due the
state at the time of contract termination. (Eff.
8/1/68, Reg. 27; am 1/13/73. Reg. 44)
Authority: AS 41.21.020

11 AAC 14.230. IMPROVEMENTS BY
CONCESSIONAIRE. The concession contract
may provide for the construction of fixed
improvements or additions to real property.
Each improvement or addition to real property
shall become the property of the state without
cost upon expiration of the contract. The cost
of an improvement shall be the principal
determinant of the length of the concession
contract in order to insure the conce.donaire a
reasonable return on the original investment in
the improvement during the term of the
contract. (Eff. 8/1/68, Reg. 27; am 1/13/73
Reg., 44)

Authority: AS41.21.02C

11 AAC  14.240. CHATTELS AND
PERSONAL PROPERTY. The concessionaire
shall remove chattels and personal property
within 30 days of the notification to vacate. I
the personal property is not removed within th-.
30 days the director may forfeit the proDertv
(Eff. 1/13/73, Reg. 44)

Authority: AS41.21.C2C
AS41.21.C4C

4+ 4.250. REMOVAL OF PERSONAL
PROPERTY Nothing in these regulations may
be construed to deny the concessionaire :h.
right to sell, remove, or otherwise dispose of an;
personal property used in the conduct of tht
concession granted under these regulations, i Eff
8/1/68. Reg. 27. am 1/13/73, Reg. 44)
Authority: AS 41.21.02.

11 aAC 14.260. RENEWAL 01
CONCESSION CONTRACTS. A concessio:
contract for a term of less than 10 years mx
contain a clause granting the concessionaire .
option to renew the contract for a period :
time, not to exceed the original term or m
contract, iEff. 3 , 1 . Reg. 27. -iu i 12 *1
Reg. 441

Authority: AS412 .2

‘corrected)
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ARTICLE 3. GENERAL

PROVISIONS
Section
300, Definitions
[l AAC 14.300. DEFINITIONS. In this
chapter

(1) *“director” means the director of the
division of parks, Department «of Natural
Resources or his authorized agent;

(2) “division” means the division of parks
within the Department of Natural Resources;

(3) “state park land or water facilities” means
all lands and waters dedicated as public
recreation lands and waters or facilities
constiucted or operated in conjunction with
state parks and waters for the purpose of
augmenting recreational opportunities. (Eff.

8/1/68. Reg. 27; am 1/13/73, Reg. 44)
Authority: AS41.21.02u

RESOURCES

11 AAC 14.300
11 AAC 15.020

CHAPTER 15.
TRAILS AND FOOTPATHS
GRANT PROGRAM

Article
1. Jurisdiction and Procedure
2. General Provisions

ARTICLE I
JURISDICTION AND PROCEDURE

Section

10.  Jurisdiction

20.  Qualification

30.  Application

40.  Allocation of funds
50.  Project agreement

11 AAC 15.010. JURISDICTION. The division
of parks will administer the trails and footpaths
grant program established by AS 41.20.355.
(Eff. 3/12/76, Reg. 57)

Authority: AS41.21.020
AS41.21.040
AS 41.21.364

11 AAC 15.020. QUALIFICATION. Ap-
plicants eligible under AS 41.21.864 may estab-
lish qualification for grants under this program
by adopting a comprehensive trail plan that
includes

(1) evidence of the applicant’s legal authority
to participate in the grant program and to
operate and maintain recreation facilities;

(2) a summary of all trails needed during the
coming five-year period, a forecast of all funding
needs, and a ranking of projects described in the
order of the applicant’s priorities:

(3) a five-year schedule of trail acquisition,
development, and maintenance, which reflects
priorities based on need and considers the extent
of funding available under other federal, state,
and local aid programs and donations of
rights-of-way, easements, and volunteer labor:

(4) evidence of citizen input m the
preparation of the applicant’s comprehensive
trail plan;

(5) evidence of coordination ‘etween this
plan and the long-range program for local service
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njhlic buildings,etc. ch. 4

Cross References

UlniiitiM iiintiii of ie.il estate acquired bgOéJ
itilmial revenue laws, sec scrlion 7

nited Stales in paYment of debts arising under
of Title 26, Internal Revenue Code.

lhvtininl on leal estate, see section 6331 cl seq. uf Title 26.
Toulialsﬁig'{lulguls sold on execution by United Stales, see section 37150f Title 31, Money and

Notes of Decisions

I'roperly transferred Tor pavment of debts

Sale and disposal uf transferred property 2

t. I'roPerly transferred for payment of
debts

Iline can be no doubt that tins section regu-

lating the duties of former Solicitor had” a
rilerenec to existing laws In some of the
slates, which authorize the debtor to set off his
real estate on execution, and in other eases
where he surrenders all his property to the
United Stales on which he is released, but all
the provisions are not limited to these eases
and some of them are Peneral and apply to
rases of "trusts created for the benefit of the
United Slates in pavment of debts due llictn”.
[1S. V. Lane, C.C.ind.1844, 3 McLean, 365
Fed.Cas. No. 15559,

§ 302.

2. Snlc and disposal of transferred property

The General Counsel [formerly the Solicitor
or the Treasury] by virtue of this section rad
former section 302 of this title, had charge of,
and, with the approval of the Secretary of the
Treasury, power to rent or sell, Isads acquired

in satisfaction ofjudgments on bonds of inter-

rﬂhrevenue collectors. 1878 16 Op.Atly.Gen.

There is no imaginable reason why a trustee
having power to sell lands should” not have
power to sell movables and incorporeal rights,
and the policy of this section demands if; at
any rale, the General Counsel [formerl?; the
Solicitor of the Treasury] is charged with the
administration of said trusts and he may do,
therefore, under this section, whatever any
other trustee would he allowed to do in a
court of chancery. 1842 4 Op.Atty.Gen. 135

Repealed. Oct. 31, 1951, c. 654, § 1(95), 65 Stat. 705

Historical Note
Section, U.S. § 3749 related to the renting judicial process or otherwise in the collection

or sellingof%eu[hprodu t|vF lands, o Uontggrr .

properly nited Stales acquire

§ 303,

uf debts. Seesections 483 and 484 or this title,

Repealed. Aug. 5, 1947, c. 493, §2, 61 Stat. 774

Historical Note

Section, Acts Julé 28, 1892§c. 316, 27 Slat
, 8. 1(2

for public use by Secretary of Army. See

6, :
8&% rngedzst)b ﬂé%zse 81‘ gcr)olperty ng% r‘e‘%u?rtea(li section 2667 of Title 10, Aimed Forces:

§ 303a.

Repealed. Oct. 31, 1951, c. 654, § 1(96), 65 Stat. 705

Historical Note
i tfoii, All Mat. 3 1879 ¢. 182 § I, 20 with. See sections 483. 484 and 492 of ibis

Mat. IH). leland In leaving, by the Secretar}/‘of
tin-"In usury, ol iin<,ttu] .ied and unproductive

§ 303Db.

tion

title. The provision requiring the sybmission
ol annual ‘rcpons had been_previously re-

Lease of buildings by Gokemment; money considera-

On and after June .30. 19.32. except as otherwise spe:ificul!\ provided b>

I.tw. Ihe lea-.inir ol h.ilihnes artd prvrvr:..;

Vrrnz Sy.'y yy] r. =~

-

PUBLIC PROPERTY 40 § 304

i i; eitcv consideration only, and lltcrc shall not be included in the lease
aits ptovision for the alteration, repair, or improvement of such buildings
i,i Llopcilies as a part of the consideration for the rental to be paid for the
t. . and occupation of the same. The moneys derived from such rentals
>ltt | he deposited and covered into the Treasury as miscellaneous receipts.

- 30. 1932, c. 314, §32], 47 Slat. 412)
Cross References

e tiihi uf this section to— ) )
| lcuse housing and veterans' housing leases by Secretary of Housing and Urban Develop-
. menl, see section 1544 of Title 42, The Public Health and Welfare,

i .inisand improvements administered by National Park Service, privileges, leases, etc.. for
~visitor facilities, see section 20T of Title 16, Conservation. .
1.is,- of real or personal properly by secretaries of military departments, see section 2667 of

Title 10, Armed Forces. ) S .
«ms for maintenance and repairs by grantees notwithstanding litis section—

| ik visitors" accomodations, see section 303¢ of this title. . )
\I letaits" Administration leases for assistance to medical schools, see section 5070 0f Title 38,

~Veterans' Benefits. . . )
3victims" Administration leases in general, sec section 5022 of Title 38, )
I'iimn SLllinn Building leases for model inlcrinodal transportation terminal, sec section 1653

at Lille- 49 Transportation.
Library References

.l " tales ©:58(1g.
I's United States 8§ 75 to 79.

Notes of Decisions
| miccllm of sums Tor alteration, repair,  age of Guest Services, Inc. gross profits be
si Improvements credited to reserve used for replacement of
i-"jon contract between General Scr- ?overnmenl properly, did not violate this see-

VihiiinMrnliun and Guest Services, Inc., ~ lion, in light uf historically unique nature of
1 ‘mvhnled clause requiring that percent- agicemcn®™ 1985 64 Op.CompGen. 217.

Maintenance and repair of Government improve-
ments under concession contracts

I ttvileges, leases, and permits granted by the Seer, lary of the Interior for
. use of land Tor (he accommodation of park visitors, pursuant to section
®l litle 16. may provide Tor the maintenance and repair of Government
ip.«iM'tiienls by the grantee notwithstanding tlie provisions of section

ill of this title, or any oilier provision of law.

§ 303c.

Library References
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8§ 304. Disposal of lands acquired by devise

llie General Services Administration is authorized to take custody, for
Jigius.il as excess property under the Federal Properly and Administrative
Siivtves Act of 1949, as amended (40 U.S.C.A. § 471 et seq.). of such lands
v litvc been or may hereafter he acquired by the United Stales In- devise.
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HUtntlcitl Note
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§ 19/. Tax exemptions; contributions toward costs of local
government; contrilnitioiis, gifts, or transfers to or
for use of United Stales

The foundation and any income or property received or owned liy
it. and all transactions relating to such income or property, shall he
exempt from all Federai. State, and local taxation with respect thereto.
The Foundation may, however, in the discretion of its directors, con-
tribute toward the costs of local government in amounts mil in excess
of those which it would he obligated to pay such government if it were
not exempt from taxation by virtue of the foregoing or by virtue of
its being a charitable and nonprofit corporation and may agree so to
contribute with respect to property transferred to it and the income
derived therefrom if such agreement is a condition of the transfer.
Contributions, gifts, and other transfers made to or for the use of the
Foundation shall be regarded as contributions, gifts, or transfers to or
for the use of the United States.

I’lili.L. 90-209, § 8. Dec. 18. 11)G7, 81 Stat. br>7.

Historical Note

Irc|5|uut I5|or |‘>>|[ et ST 1".SCotl*- Coin?. mid  Atlm.News, p
lilsfury m| [rr s I'ni»1, me |

§ 19m. Liability of United States

The Ur.itvd .Stat-.- shall rct be liable for ar.y debts, defaults, acts, or
onii'cion.'- of the Foundation.

Pub.L. £»0-20&.Dec. 1* 1907, il Stat. i357.

Historical Note

Li>Klentlvr tlivlorv,  Kiir  Irgi.=Inlm- llmz .Sl (Giim, tincb AHILXEW*,
lii"Tury ami’ ii.rfmec of I'nli I, i1 mo o]

§ 19n. Annual reports to Congress

The Foundation shall, as soon as practicable after the end of each
fiscal year, transmit to Congress an annual report of its proceedings
and activities, including a full and complete statement of its receipts,
expenditures, and investments.

1 ib.L. 90-200, § 10. Dec. 18. 1007. 81 Stat. 057.

Historical Noto
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8§ 20. Congressional findings and slalemenl of purpose

In furllierance of sortions 1 and 2 lo | of this tilh* as .'intended,
which directs the Secretary of the Interior lo administer national pnik
system areas in accordance with the fundamental purpose of consort-
ing their scenery, wildlife, natural and historic objects, and providing
for their enjoyment in a manner that will leave them unimpaired for
the enjoyment of future generations, the Congress hereby finds that
the preservation of park values mpiiros that such public wromumdn-
tions, facilities, and services as have lo lie provided within those areas
should lie provided only under carefully controlled safeguards against
unregulated and indiscriminate use, so that the heavy visitation will
not unduly impair these values and so that development of such facili-
ties can best be limited to locations where the least damage to park
values will be caused. It is the policy of the Congress that such devel-
opment shall *e limited to those that are necessary and appropriate
for public use . nd enjoyment of the national park area in which they
are located and that are consistent to the highest practicable degree
with the preservation and conservation of the areas.

Pub.L. 89 219, 8 I, Oct. 9. 19(15, 79 Stat. 9159.

HHtor cnl Note
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8 20a. Authority of Secretary of Interior (o encourage con-

cessioners

Subject to the findings and policy stated in section 2n of this title,
llux Secretary of the Interior shall lake such action as may lie appro-
priate lo encourage and enable private persons and corporations ilierc-
inafter referred to as "concessionersl) to provide and operate f;ic*ili-
ties and services which lie deems desirable for the accommodation of
visitors in areas administered by the National Park Service.

Pub.L.89 219, $ 2, Oct. 9. 19155, 7!) Stat. 9159,
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§ 20b. Protection of concessioner’s investment—Contract
terms; compensation for loss of investment

(a) Without limitation of the foregoing, the Secretary may include
in contracts for the providing of facilities and services such terms and
conditions as. in his judgment, are required to assure the concessioner
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or adequate protection against loss of investment in strut tores, fix-
tures, improvements, equipment, supplies, and otlu r tungihli- pmpiuly
provided hy him for the purposes of tin* conliact Mud not against loss
of anlieipaled profits) resulting from discretionary ails, policies, in-
decisions of the Secretary occurring after the rniitrnrt has In-mme ef-
fective under which a<ts, poliries, or decisions the concessioner's au-
thority lo conduct sonic or all of his authorized operations under the
contract ceases or his structures, fixtures, and improvements, or any
of them, are required to be transferred lo another party or to he aban-
doned, removed, or demolished. Such terms and conditions may in-
clude an obligation of the United States to compensate the concessioner
for loss of investment, as aforesaid.

I'enfK cnmniriiHiirnlc willli rnplinl Invrxtcil nml iilillgnlinnn nxxtinii-il

(h) The Secretary shall excrciso his authority in a manner consist-
ent with a reasonable opportunity for the concessioner to realize a
profit on his operation as a whole commensurate with the capital in-
vested and the obligations assumed.

IIniMimnMriiPH* of rnncoNNloncr'ii rntCN nnd chnrKr>*

(c) The reasonableness of a concessioner’s rales and charges to the
public shall, unless otherwise provided in the contract, he judged pri-
marily by comparison with those current for facilities and services of
comparable character under similar conditions, with due consideration
for length of season, provision for peakloads, average percentage of
occupancy, accessibility, availability and costs of labor and materials,
type of patronage, and other factors deemed significant hy the Secre-
tary.

Iteteriiilniilliitt of frrinrlil.se feeni r*rnn*IricTiiflnn rvrry
five jfiirs nr offener

() I*ranehise fees, however stated, shall he determined upon eon-
sidcrntioii of the probable value to the concessioner of the privileges
granted hy the particular contract or permit involved. Such value is
the opportunity for net profit in relation to both gross receipts and
capital invested. Consideration of revenue to the United States shall
lie subordinate to the objectives of protecting and preserving the areas
and of providing adequate and appropriate services for visitors at rea-

sonable rates. Appropriate provisions shall be made for reconsidera-

tion of franchise fees at least every five years unless the contractis
for a lesser period of time.

Pub.L. 89-21!), 8§ a. Oct, 9,19<r>7") Stat. 9119
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§ 20c¢. Now or ;t<I<lifiun;il services; preferential rights; op-
erations b3*single concessioner

The Secretary may authorize the operation nf all accommodations,
facilities, and services for visitors, or of all such accommodations, fa-
cilities, and services of generally similar character, in each area, or
portion thereof, administered hy the National I'ark Service hv one re-
sponsible concessioner and may grant to such concessioner a preferen-
tial right to provide such new or additional accommodations, facilities,
or services as the Secretary may consider necessary or desirable for
the accommodation and convcn'encc of the public. The Secretary may,
in his discretion, grant extensions, renewals, or new contracts to
present concessioners, other than the concessioner holding a preferen-
tial right, for operations substantially similar in character and extent
to those authorized hy their current contracts or permits.

Pub.L. Sit-210, $ I, Oct. 9. 10t>n 79 Stat. 970.

IUxtnricitl Note ,

Li'ul-luthi- IHMnr.v. I'nr loclsinlivi' I'hl%i  r.s.f'iuli> Poiik. loot Ailin.News. I<,

liistlury mill |mrin>Ki' [If 1"riti.1,. M1 LOU. see NIRVE

§ 20d. Renewal preference for satisfactory performance;
extensions; new contracts; public notice

The Secretary shall encourage continuity of operation and facilities
and services hy giving preference in the renewal of contracts or per-
mits and in the negotiation of new contracts or permits to the conces-
sioners who have performed their obligations under prior contracts or
permits to the satisfaction of the Secretary, To this end, the Secre-
tary, at any time in his discretion, may extend or renew a contract or
permit, or may grant a new contract or permit lo the same concession-
er upon the termination or surrender before expiration of a prior con-
tract or permit. Before doing so, however, and before granting exten-
sions, renewals or new contracts pursuant to the last sentence of sec-
tion 20c of this title, the Secretaryshall give reasonable public notice

of his intention so to do and shall consider andevaluateall proposals

received as a result thereof.
Pub.L. 89-2.19, §5, Oct. 9, 1905, 79 Stat. 970.

Historicnl Note
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lilstnry mill [ilirjuiM> nf I'Lili.l,. SO SsHI*. kit SIMI,

8 20e. Concessioner’s possessory interest in concession prop-
erty; limitations; compensation for talcing; deter-
mination of just compensation

A concessioner who has heretofore acquired or constructed or who
hereafter acquires or constructs, pursuant to a contract and with the
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approval of the Secretary, any structure, fixture, or improw incut upon
laud owned hy lIn* United States within an area admiiii.'len d hy the
National Park Service shall have a possessory interest therein, which
shall consist of all incidents of ownership except legal title, and except
as hereinafter provided, which title shall he vested in the t'nitcd
Stales. Such possessory interest shall not lie construed to include or
imply any authority, privilege, or right to operate or engage in any
business or other activity, and the use or enjoyment of any structure,
fixture, or improvement in which the concessioner has a possessory in-
terest shall he wholly subject to the applicable provisions of the con-
tract and of laws and regulations relating to the area. The said pos-
sessory interest shall not he extinguished hy the expiration or other
termination of the contract and may not he taken for public use with-
out just compensation. The said possessory interest may he assigned,
transferred, encumbered, or relinquished. I'nless otherwise provided
by agreement of the parties, just compensation shall he an amount
equal lo the sound value of such structure, fixture, or improvement at
the time of taking hy the United Stales determined upon the basis of
reconstruction cost less depreciation evidenced hy its condition and
prospective serviceability in comparison with a new unit of like kind,
hut not lo exceed fair market value. The provisions of this section
shall not apply to concessioners whose current contracts do not include
recognition of a possessory interest, unless in a particular case the
Secretary determines that equitable considerations warrant recogni-

tion of such interest.
Pub.L. 89- 219, §li, Oct. 9, 19155 79 Slat. 970.

Historicnl Note
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8§ 20f. Use of lion-monetary consideration in leases of gov-
ernment property

The provisions of section !l»‘t>of Title 10, relating lo the leasing *>f
buildings and properties of the United States, shall not apply to privi-
leges, leases, permits, and contracts granted hy the Secretary of the
Interior for the use of lands and improvements thereon, in areas ad-
ministered hy the National Park Service, for the purpose of providing
accommodations, facilities, and services for visitors thereto, pursuant
to sections 1 and 2 to -l of this title, as amended, or seelions -Hit to
I>7 of this title, as amended.

Pub.L. 89-219, S 7. Oct. 9. 19(55, 79 Slat. 971.

Historicnl Note
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§ 209. Record hooping; audit and examination; access lo
boohs and records

Kach concessioner shall keep such records as the Secretary may pre-
scribe to enable the Secretary to determine that all terms of the con-
cession contract have been and arc being faithfully performed, and the
Secretary and his duly authorized representatives shall, for the pur-
pose of audit and examination, have access to said records and to oth-
er hooks, documents, and papers of the concessioner pertinent to the
contract and all the terms and conditions thereof.

The Comptroller General of the United States or any of his duly au-
thorized representatives shall, until the expiration of five (5) calendar
years after the close of the business year of each concessioner or sub-
concessioner have access to and the right to examine any pertinent
books, documents, papers, and records of the concessioner or subconces-
sioner related to the negotiated contract or contracts involved.

Pub.L. 80-219, $ 0, Oct. O, 1005, 70 Stat. 071.

Historical Note
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YELLOWSTONE NATIONAL PARK

8 21. Establishment

The tract of land in the States of Montana and Wyoming, lyjjrtHicar
the headwaters of the Yellowstone River and described! ap~follows, to
wit, commencing at the junction of Gardiner's Rivorjimn the Yellow-
stone River, and running east lo the meridian paaiflig ten miles to the
eastward of the most eastern point of Ycllow”Whc Lake; thence south
along said meridian to the parallel of latUrffTe passing ten miles south
of the most southern point of Yclloypronc Lake; thence west along
said parallel to the meridian pas-ydg fifteen miles west of the most
western point of Madison Lujytffthence north along said meridian to
the latitude of the juncliojpdT the Yellowstone and Gardiner's Rivers;
thence east to the plncpmlbeginning, is reserved and withdrawn from
settlement, occupaapf; or sale under the laws of the United States, and
dedicated and jjp~ipart as a public park or pleasuring ground for the
benefit und®~uoyment of the people; and all persons who locate, or
settle umtlfTor occupy any part of the land thus set apart as n public
park~fccpt as provided in section 22 of this title, shall be considered
Itillrfpassers nnd removed therefrom.

R.S. § 2474,

Historical Note

m [rritation. Act Mar. 1, IST2, r. 21, | I,
17 Slut. 2.

122

Ch. 1 YELLOWSTONE NATIONAL PAIIK 16 §21a

Cross References
MNIRO it tnminiallfN MS* SIS'tIMI 2101 10r tifli*.

Ltiilth il mii mi TiiiMmt c*\9ikisi«*fi or r'liiM isliifiP iil »'f im Im iuil pnrL- in W ynii'iiif*.

mtllmii 151m uf tills IM liv

Lllirnry References
WmidH mill rufisls C.J S. Woiifls mill I'ori'M* JMwT. |-

8 2la. Revision of boundaries; eontipiouf'fiafional forests;
jurisdiction of forests

Tbc boundary of the Yellowstone Natj~tfal Park is changed so as to
read as follows: [

Beginning on the present norf®n boundary line of Yellowstone Na-
tional Park at its intorseetiMnvilh the hydrographic divide immediately
north of Pebble Croek™Tproximatcly at park boundary mmnimrnl 29
east; thence followjffg!said divide around the head of the drainage of
Pebble Crock toms intersection with the present east boundary line
of Yellowstopic National Park, at a point near park boundary monu-
ment SOrftmh; thence southerly along said boundary line to its inter-
sccttarfwith the hydrographic divide between Soda Butte and Cache
£rtfoks, at a point near park boundary monument 51 north; thence

ANeastcrly along said hydrographic divide to its intersection with the

crest of the Ahsaroka Range; thence southerly along said crest to
its intersection with the main hydrographic divide between Little La-
mar River and the North Fork of Shoshone River, passing over Re-
public and Hoodoo Teaks; thence westerly along saiu divide passing
over Notch Mountain to its intersection with the present east boundary
line of Yellowstone National Park, at a point near park boundary monu-
ment 2> north; thence continuing westerly along said divide, now be-
tween (lie headwaters of Lamar River nnd Jones Creek: headwaters
of Sedge, Bear, Cub, and Clear Creeks, and the headwaters of Jones and
Crow Creeks, and between Crow Creek and Middle Creek, to its intersec-
tion with the present cast boundary line of Yellowstone National Park,
approximately at park boundary monument 18 north, passing over Pyra-
mid and Cathedral Peaks, Mount Chittenden, and Avalanche Peak,
thence southerly along said boundary line to its intersection with the
hydrographic divide immediately south of Middle Creek, approximately
at park boundary monument 15 north; thence westerly along said di-
vide, now between a southern tributary of Middle Creek, headwaters of
Beaverdam, Trappers, nnd Mountain Creeks, and the headwaters of
Canfield and Eagle Creeks, to its intersection with the present east
boundary line of Yellowstone National Park, at a point near park
boundary monument 5 north, passing over Reservation and Atkins
Peaks, Mount Schurz, Mount Humphreys, and Eagle Peak; and

Beginning on the present west boundary line of Yellowstone Nation-
al Park at its intersection with the left hank of Gallatin River lie-
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L ii i.iiaii DO available for
Inspection In the Office of the Rile
Manager, the locations within these
park areas that are available for the
sale or distribution of printed matter,
locations may be desqnated as not
available only If the sale or distribu-
tion of printed matter would:

(I) Cause Injury or damage to park
resources: or

(I) Unreasonably impair the atmos-
phere of peace and tranquility main-
tained In commemorative areas; or

(1) Unreasonably Interfere with In-
terpretive, living history, visitor serv-

ices, or other program activities or
with the administrative functions of
the National Park Service: or

<lv) Substantially
atlon of public use facilities or services
of concessioners or contractors.

(4) The permit may contain such
conditions as are reasonably consistent
with protection and use of the park
area.

(5) No permit shall be Issued for a
period In excess of 14 consecutive
days: Provided, That permits may be
extended for like periods, upon a new
application, unless another applicant
has requested use of the same location
and multiple occupancy of that loca-
tion Isnot reasonably possible.

(6) Persons engaged In the sale or
distribution of printed matter under
this section shall not conduct activities
from other than a stand In the loca-
tions designated, or hawk or call out
from the stand. Each stand shall bear
a sign Identifying the sponsor, In a
form approved by the Unit Manager.

(7) The sale or distribution of print-
ed matter without a permit, or In vio-
lation of the terms or conditions of a
permit, Is prohibited.

(8) Any permit may be revoked
under any of those conditions, as
listed In paragraph (b)(2) of this sec-
tion, which constitute grounds for
denial of a permit, or for violation of
the terms and conditions of the

permit, Such a revocation shall be
made In writing, with the reason(s) for
revocation clearly set forth, except
under emergency circumstances, when
an Immediate verbal revocation or sus-

gensiqn may be made, to be followed
y written confirmation.

Impair the oper-| |

distribution of printed matter under
this section shall not obstruct or
Impede pedestrians or vehicles, harav
park visitors with physical contact
misrepresent the purposes or attill
atlons of those enghaged In the sale oi
distribution, or whether the printed
F]na&tllt(t)%r Is available without cost or do

Sec. 3 of ttie Act of August 2S, 1910 3.
lat. 535. as amended <10 U.S.C. 3%; 8 PC
Code 18% and 215 DM (34 FR 13879l a
amende

(44 Fit 58930. Oct. 3. 1979. as amended al V

il PART 51—CONCESSION CONTRACTS
AND PERMITS

Sec.

51.1 Authority.

51.2 Policy.

51.3 Definitions.

61.4 Solicitation and award of concrsdon

contracts and_é)ermlts where no right o!
preference exists,

61.5 Solicitation and award of concession
contracts and permits or cxtentlons or
renewal of concession contracts and per
mlts, where a rIRht of preference cxLstv

61.0 Preferential right for additional serv-
ices where a right lo additional services
and facilities exists by specific contract
rovisions.

61.7 Sale, assignment, or encumbrance ol
concession contracts, permits, and

Aotujbity: The Act of August 25. 1916, as
amer.ded and supplemented,” 18 U.S.C. 3 et
seq., fnartlcularll}/ the Concessions Policy
Act'of 1905, 10 U.5.C. 20 ef srq.

ﬁouncE: 44 F(J? 02895, Nov. 1, 1979, unless
otherwise noted.

B51.1 Authority.

Concession contracts and permits
arc awarded by the Director on behalf
of the Secretary pursuant to the au-
thority of the Act of August 25, 1916,
as amended and supplemented, 16
u.s.c. 3¢l $€(Q., particularly, the Con-
cessions Policies Act of 1965, 16 U.S.C.
20 €1 S€Q. All concession contracts and

permits are subject to the require-
ments of this Part 51.

S51.2 Policy.

It Is the policy of the Secretary, as
mandated by law, to permit conccs-
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.inn:; In park areas only under carolill

Iv controlled .safeguards against tin-
scgulalcd nnd Indiscriminate use so
stint heavy visitation will not unduly
mpolr park values and resources. Com
cssion activities In IEark areas shall be
limited to those that are necessary
uul appropriate for public use and on-
joyment of the park areas in which
ihey are located and that are consist-
ml. to the highest practicable degree
villi the preservation and conserva-

tion of the park areas.

151.3 Definitions,

The following definitions shall apply
lo this Part 51:
‘(@) "Conrcsslon Contracts” and

oncession Permits" (or "contracts"
nnd “"permits") arc agreements be-
tween the Director and a concessioner
whereby the concessioner agrees to
provide certain public accommoda-
tions. facilities or services within a
park area under the administration of
the Director. Concession Permits are
generallly utilized where the author-
ized co lccssion operations are not ex-
pected to gross more than $100,000 an-
nually, where the term of the permit
Is less than five (5? yevrz. where no
possessory Interest Is to be granted to
the concessioner, and where no prefer-
ential rights to additional services are
authorized. In other Instances, Conces-
slon Contracls are utilized.

(b) . of. !
the right o exmtmg satisfactory con-
cessioners to a preference In the re-
newal or negotiation of a new contract
or permit covering substantially the
same accommodations, facilities and
services as provided by the concession-
er under the terms of Its existing con-
tract or permit. Prior to the expiration
or termination of a contract or permit
a determination shall be made based
on annual evaluations, as to whether
or not the concessioner Is entitled to p.
preference In the renewal of Its con-
tract or permit. An unsatisfactory
rating, results In the loss of the right
of preference. . )

(c) "Preferential Right” refers to the
right to provide new or additional
services and facilities which may be
granted to a concessioner by Conhces-
sion Contract as the Director may con-

the Director of the
Service or his authorized representa.

live

"Ri(};ht of Preference” refers to

sider iicriwisuy l<u ine .ihoiii
and convenience of Ihe public.

' refers lo
National Park

rcll The term "Director”

feﬁ'The term "Reerelary" rricis lo

the Secretary of lhe Interior or his an

thorlzed representalives.

6511 Solicitation and award of runic*
flion ranlruels nnd permits where no
riplit of preference exists.

(a) Where no right of preference
exists, the Director shall Issue a pro-
SEECIUS soliciting proposals describing
the concession operation to be author
ized, the material terms and condi-
tions of the proposed Concession Con-
tract or Permit, and the principal fac-
tors considered In selection. Public
notice of the availability of the conces-
sion opportunity shall be published in
the Federal Register and/or at least
once In local or national newspapers or
trade magazines, as appropriate, and
will be distributed to Interested parlies
and organizations. The prospectus will
be made available upon request load
Interested parties and will allow a min-
imum of sixty days for proposals lo be
submitted unless a written dotcmIna
tlon Is made that a shorter period Is
necessary because of exceptional cir-
cumstances. All progosal_s received
shall be evaluated by the Director, and
the proposal considered best, by the
Director on an overall basis shall be
selected as the basis for negotiation of
the Concession Contract or Permit.

éb) The principal factors to be con
sldered In selection of the best propos-
al shall be (1) the exp«rlence and re-
lated background of offerors. (2) the
offeror's financial capability, end i3>
conroimanc to the terms and condi-
tions of th : prospectus In relation to
quality of service to the visitor. Sec-
ondary factors shall Include fran-hlsc
fee offered and other factors as may
be specified. . .
¢) The Director mav solicit from
any applicant additional Informal lon,

or’written or verbal clarification of a

proposal, and may extend the solicita

tlon period in tils d'srretion. The DI

rector may choose lo reject all proi)os

nls received at any time and rcsolM*
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- . tm: (uiiClUIMOII ItHOKT [IIor m
his discretion when In the best Inter-
est of the Government. Any material
Information made available to nny ap-
plicant by the Director must be made
available to all applicants, and will be

available to the public upon request.

(d) Negotiation of a final contract
and permit with the selected applicant
commence promptly. Material
amendments to the groposed terms

oncession Con-
tract or Permit, as described In the
be negotiated only
after resollcltation of the concession
oPp_ortunlty for an appropriate period
of time by amendment to the prospec-
tus and rcadvertlsing. After negotia-
tion of Concession Contracts with an-
ticipated gross receipts In excess of
$100,000 or five (5) years or more In
dura;:on, such contracts shall be for-
warded to the Senate Committee on
Energy and Natural Resources and the
House Committee on Interior and In-
sular Affairs for a 60-day waiting
period prior to award. The Director
may, In his discretion, terminate nego-
tiation of a Concession Contract or
Permit at any time prior to execution
by the Government and resollclt or

shall
and conditions of the

prospectus, ma

cancel the solicitation when In the
best Interest of the Government.

e) The terms t'd conditions of the

solicitation must represent the re-
quirements of the National Park Serv-
ice and not be developed to accommo-

date the capabilities or limitations of
any particular party.

(f) Upon a written determination
that exceptional circumstances war-
rant waiver of the procedures de-
scribed In this subsection and that It Is
in the public Interest to protect visitor
or park resources or otherwise, the Di-
rector may negotiate a Concession
Contract or Permit with any qualified
Plzsairntg without public notice or adver-

951.5 Solicitation nnd nwnrd of conces-
sion contracts and permits or *xtcn-
slons or renewal of concession con-
tracts and permits, where n right of
preference exists.

The procedures described Ir §51.4
shall achIy to the solicitation, negotia-
tion and award of extensions, renew-
als, or replacement of contracts or per-

right of preference except as follows:

os the material terms and conditions

under which the National Park Serv-
ice proposes to negotiate a new conces-
sion contract or permit with the exist-

ing satisfactory concessioner.

(b) The concessioner with the right
of preference shall be required to
submit a profposal In response to the
fact sheet. If, after evaluation of all
proposals received, a proposal other
than that of the existing concessioner
Is determined to bn the best proi)osal,
the existing concessioner shall be
given an opportunity to meet the
terms and conditions of the best pro-
posal. If the existing concessioner does
so nnd Its proposal, as amended, is In
the Judgment of the Director, at least
substantially equal to the best ﬁro 0s-
al, the existing concessioner shall be
selected for _negiotlatlon of the con-
tract or permit. If not. the contract or
permit will be negotiated with the
glarty that submitted the best propos-

(c) The requirement for public
notice and evaluation of proposals re-
ceived may not be waived.

951.6 Preferential right for nriditlonnl
Rervicen where n right to nriitionnl Herv-
Ices and fnciliticB exists by specific
contract provisions.

~ Where the Director seeks to author-
ize new or additional accommodations,
facilities and services of generally the
same character as provided by an ex-
isting satisfactory concessioner In a
Dark area, and such concessioner by
Concession Contract has a right to
rovide such additional services, the

irector shall d_e_veIoF a description of
the new or additional services and the
terms and conditions upon which they
are to be provided without reference
to any private party and give the exist-
ing concessioner a reasonahle opportu-
nity to review such description to de-
termine If It wishes to provide the
services. If so. the Director shall au-
thorize the additional services by
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mits by a new contract or permit
where an existing concessioner has a

(a) A fact sheet rather than a pro-
spectus will be developed by the Direc-
tor and will describe the existing con-
cessioner’s right of preference as well

nt A naiclive dm<ind-Mi id lie
propos*d Iran :oMon aid 11lnp, r
nlinital plate: lor conducting ll0> t*ise
atlon:

(4) Statement as lo the id
any lillgatlon questjoum,- th« :d:ld
of the propon'd truraiH n.

(5) Description of Ho- ;naiin>>on o'
qualifications and fin*'i<ial had
ground of the proposed iriin.lepi

amendment to the eoneer,.sinner’s cop
tract. If the existing concessioner does
not agree to provide the additional
services upon the terms and conditions
described, the Director shall authorize
additional services to be provided by a
new concessioner under substantially
the same terms nnd conditions nnd
pursuant to the procedures of 8§51.4

hereof.

and

(6) A statement as lo whether the
proposed sal" constitutes a rcillirif*
interest and the particulars thereof a-
described in paragraph <o) of this sor
tlon: and ) )

(7) Such other Information as tin
Director may require.

(d) Prior to the sale, transfer, nsrirn
mcnt or enrumbranrc of anythin®:
other than a controlling Interest, Ih"
concessioner must have notified Hie
Director In writing and must have re
eelved acknowledgement from the I)!
rector. Information as to why it is no’
a controlling interest and id uitifiei
tlon of the transferee must be snbmi'
ted with the required notification.
Failure to comply with this provision
shall make the subject sale or tran-shu
null and void and constitute a material
breach of the Contraet or Permit.

S51.7 Sale, assignment, or enrumbrnnre
of rmircssinn contracts, permits, and

Nnssot..

a) Concession Contracts and Per-
mits or operations authorized thereby
or controllin? interests therein ma
not. be transferred, sold, or assigned,
or assets thereof encumbered in any
manner, including stock purchases,
mergers, consolidations or reorganiza-
tions. except with the written approv-
al of the Director. Transfers, sales, as-
signments, or encumbrances consum-
mated in violation of this requirement
shall be considered null and void by
the Director and a material breach of
the contract or permit.

(b) The term "controlling Interest,”
as used herein means, In the case of
corporate concessioners, an Interest,
beneficial or otherwise, of sufficient
outstanding voting securities or capital (e) The Director may choose not t
of t_he concessioner so as lo pe_rmlt eX- approve a proposed sale, transfer, as
ercise of managerial authority over ( signmcnt or encumb-anee In his dis
the .aCIIOFIS and operatlons of the' con-  crctlon or may p|ace appropriate ton
cessioner or election of a major'ty of ditlons on any approval os are nen .
”_'IE Board of Directors of the conces- sary to protect the pub“c* interest
sioner. and. In the Instance of a part- Concession Contracts nnd certain Con

nership. limited partnership, Jointven-  cessjon  Permits contain provision:
ture or individual entrepreneurship, —which limit the purposrs for whirl
beneficial ownership of the capital they may be encumbered. Such limits
assets of the concessioner so as to iloRs afe Incorporated by rfrrer.c
i ermlt exercise of managerial author-7 . | t of the Dirrrtni
: . : | herein as an element of the Dirrrtnr
ity over the actions and operations of A
the concessioner. _ tort faaaftj*iaa

(c) Prior to consummating any trans-
fer, sale, assignment, or encumbrance
of a controlling Interest, the conces-
sioner will request approval of the Di-
rector in writing and provide the fol- %SC o
lowing Information: .IN A[ytho|r|éat|prt1 and expan;lon of "

- atjona ister.
pl(elrr)1 eAr\]ItItlhnes-ttrrgrr?sear;tt?oﬁroposed to Im 60,2 Er?e'ct's'o?%lslinc under Federal la*
ik SIS &1 Soinel o e &8 Relene vt

1 1 i I *
transaction is lawful underallpapplica- G05 Nomination forms ami ij- m
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Dept, of Natural Resources
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FRON: Harold M, Brown SIET. |(enag River Sport
Attorney General fishing guide
fm 4 regulations
By: Michael J; Frank Our File No. 166-223-86

Assistant Attorney General

By memorandum to our office dated November 4, 1935, you
asked us to answer a number of questions with respect to the”
requlation of sport fishing guides on the Kenal River. The

questions and our answers are as follows:

"(1) Does the Department (of Natural Resources)
have the constitutional and statutory author-—
ity to limit the number of Kenai River
guides?

(2) If the Department has the authority to limit
guides, what statutory and regulatory mecha—
nisms are available to the Department in
implementing such a limitation?"

Wle believe the Department does have authority to limit
the number of  Kenail River sportfishing guides. However, any
limit chosen must be placed in regulations,

In creating the Kenai River Special Management Area
("KRSMA™), through passage of ch. 74, SLA 1984 (AS 41,21,500 -
41,21,514), the legislature expressly delegated to the Department
of Natural Resources the responsibility for oversight and
protection of  state [lands andwaters in the KRSMA,  This
delegation of  responsibility waswell within the legislature™
constitutionalpowers to  "provide  for the utilization,
development and conservation of all natural resources helonging
to the State, inciuding land and Waters, for the maximum benefit
of its people", Alaska Const., art, VIII, 82, See also 1d., 8
7 (legislative authority to provide for the administration of
special use areas set out); i1d,, 814 (legislative authority to

regulate use of the navigable waters of the tate set out).

In AS 41.21.506(b)(2), the Commissioner or the
Department of Natural Resources is directed to "establish a
registration, Jlicensing, or comparable procedure for professional
fishin0 guides and such additional fishing guide controls as the
Commissioner considers necessary”™, for the KRSMA. Therefore,
whether "controls™ should include a [limit on the number of

03-001A A, 10/7»)



fishing guides using the Kenai River 1is expressly left to the
exercise of your discretion, The controls must bereasonably
related to the statutory purposes of the KRSMA, of course, and to

beeffective must be adopted as  regulations, See AS
41.21.506(h),

"(3) Can the Department give established fishing
guides (those with permits in 1985, for
example) preferential treatment when awarding
the limited number of permits?"

Assuming you decide to limit the total number of
fishing guides in the KRSMA, we do not bhelieve that AS
41.21.506(b)(2) clearly gives you authority to grant preferential
treatment to gquides who were permitted to operate in the 1985

season, or who operated on the Kenai River 1in seasons prior to
1985,

There 1s nothing in the legislative history of AS
41,21.500 - 41.21.514 or in the language of AS 41.21.506(b)(2) to
suggest that the legislature intended one of Yyour options for
"controls" to be a system of grandfather rights or other
preferential treatment to limit entry to a previously determined
closed class of individuals. A clear legislative direction for
such a system 1is needed, 1in our view, because of the Alaska
Constitution, article VIII, section 31s guarantee that "Wherever
occurring in their natural state, fish, wildlife, and waters are
reserved to the people for common use," 1/

Because of the "common use" reservation, any
Intentional grant of a preference to commercially exploit the
state's natural resources must be carefully reasoned and
legislatively crafted with narrow specificity in order to survive
constitutional attack, When such intentional preferences to
state natural resources have heen authorized in the past, the
legislature has done so only upon findings that important public
purposes will be served, and only through carefully delineated

11 The Alaska Constitution, article 1, section 1 and article

VI, section 17 equal protection and equal entitlement
guarantees may also be independent restrictions on the
particulars of any system that might otherwise satisfy article
VIll, section 3. This memorandum does not further discuss these
guarantees since as we understand it no specific proposal for
limiting the number of guides has yet been formulated.






fishing gquides using the Kenai River 1is expressly left to the
exercise of your discretion, The controls must be reasonably
related to the statutory purposes of the KRSMA, of course, and to
be effective must be adopted as regulations.  See AS
41.21.506(b), “

"(3) Can the Department give established fishing
guides (those with permits in 1985, for
exanple) preferential treatment when awarding
the limited number of permits?"

Assuming you decide to limit the ; J1 number of
fishing guides in the KRSMA, we do not Delieve that AS
41.21.506(b)(2) clearly gives you authority to grant preferential
treatment to guides who were permitted to operate in the 1985
season, or who operated on the Kenai River in seasons prior to
1985,

There 1s nothing in the legislative history of AS
41,21.500 - 41.21.514 or 1in the language of AS 41.21.506(bh)(2) to
suggest that the legislature intended one of your options for
"controls" to be a system of grandfather rights or other
preferential treatment to limit entry to a previously determined
closed class of individuals, A clear legislative direction for
such a system 1is needed, in our view, because of the Alaska
Constitution, article VIII, section 3's guarantee that "Wherever
occurring in their natural state, fish, wildlife, and waters are
reserved to the people for common use," 1/

Because of the "common use" reservation, any
intentional grant of a preference to commercially exploit the
state’s natural resources must be carefully reasoned and
legislatively crafted with narrow specificity in order to survive
constitutional attack, When such intentional preferences to
state natural resources have heen authorized in the past, the
legislature has done so only upon findings that important public
purposes will be served, and only through carefully delineated

1/ The Alaska Constitution, article |1, section 1 and article
VI, section 17 equal protection and equal entitlement
guarantees may also be independent restrictions on the
particulars of any system that might otherwise satisfy article
VIll, section 3. This memorandum does not Tfurther discuss these
uarantees 9ince as we understand 1t no specific proposal for
imiting the number of guides has yet been formulated,



statutory standards, See, ej*, AS 08,54,010 - 08,54,240
(provisions for establisKIng standards and a methodology for
hunting guide quota determinations); AS 16,43,010 - 16,43,990
(provisions  for limiting entry into Alaska's commercial
fisheries), This legislative attention to detail establishes an
important historical benchmark for judging other statutes which
might be construed to allow for preferential natural resource
allocations to a particular class of citizens for the purposes of
commercial exploitation,

Sport fishing quides, of course, use the Kenai River
fishery for economic reasons, just as commercial fishermen use
the fishery for the same reasons. 2/ The legislature did not in
AS 41.21.500 - 41.21.514, however" make findings or delineate
standards for preferring existing guides on the Kenai River over
potential guide entrants into the fishery, as it has so carefully
done for commercial fisheries through AS 16,43, Absent such
legislative findings and standards, it would seam difficult to
justify an administratively invented system designed to prefer
existing river guides, when non-prcferential regulations might he
used to control the number of guides and thereby to protect the
river, Cf, State v, Ostrosky, 667 P,2d 1184, 1191 (Alaska 1983)
(discussion of the argument™or "the least possible impingement
on the common use reservation” made in the context of the
commercial fishing limited entry statutory schenme),

The lack of [legislative findings and legislatively
created standards seems particularly telling in the KRSMA fishing
guide context, given the recent history cf the passage of AS
41,21,500 - 41,201,514, During the first session of the
legislature previous to the one in which the KRSMA was created,
Kenai areaRepresentative  Hugh Malone introduced House Bill
No, 435, This bill would have added provisions to AS 08.54, the
authorizing statutes for the hunting Guide Board, to add "salmon
fishing gquides" to the Guide Board's regulatory purview. The
Guide Board alreadyhad authority to regulate the number and
areas where huntingguides are permitted do business, and to
establish preferences among guides for certain areas. The bill

2/ The obvious practical distinction between guiding and
commercial fishing operations -- that guides don"t catch the fish
but sell a service to others who do -- makes the ~comparison
incomplete, We believe, however, a court would Ilook at the
equivalence of the economic result of the two types of fishing

activities as dispositive.



did not: pass, The failure of a bill to pass is generally a poor
indicator of legislative intent. However, it does put relatively
contemporaneous bills that do pass in historical context - and

the context here would suggest the legislature did not intend to
do more than give the Commissioner authority to control guides
which would be complementary to the Board of Fisheries®
allocation powers over the fish resource 3/ without creating a

preferential limited entry systen.

While we have so far discussed only the "common use"
reservation of the Alaska Constitution, article VIII, section 3,
the Alaska Constitution's article VIII, section 15 also may be
implicated in any control system, Article VIII, section 15 as
ratified by the voters provided:

No exclusive right or special privilege of fishery
shall be created or authorized 1in the natural
waters of the State.

In 1972 by constitutional amendment an additional sentence was
added to section 15:

This section does not restrict the power of the
State to limit entry into any fishery for purposes
of resource conservation, to prevent economic
distress among fishermen and those dependent upon
them for a livelihood and to promote the efficient

development of aquaculture in the State.

The amendment was proposed and adopted to get over constitutional
problems in setting “up a scheme for preferentially treating
established commercial fishermen and limiting future entry into
the state's commercial fisheries.  See generally, State .
Ostrovsky, 667 P.2d 1184 (Alaska 1983)," *

The pre-amendment language of article VIII, section 15
was derived by the Alaska Constitutional Convention delegates

3/ The Board of Fisheries exercises conservation related
authority over Kenai River fishing. See, e.g., 5 AAC 56.036,
While the Department of Natural Resources was given direction in
AS 41.21.500" - 41.21.514 to take steps to conserve the habitat
resources of the KRSMA, it was given non-conservation goals as
well, such as to protect the Kenail River"s aesthetics in order to
preserve 1its recreational potential.



from the so-called White Act, 4/ See Attorney General Op. No, 9,
April 8, 1960, The history of theTEiite Act is reviewed in Hynes
v. Grimes Packing Co._, 337 U.S. 86, 69 S.Ct. 968 (1949) (hololng
that "the Secretary of the Interior could not grant an exclusive
right of commercial fishing to Karluk, Alaska, reservation
Natives any more than he could to non-Native fishing companies),
There 1s no indication in the history of the White Act or article
VI, section 15 that thought "was given to exploitation of
Alaska's fish resources by sport fishing quides - the primary
concern was about commercial fishing and the fish canning
industry. Nonetheless, a constitution is framed so as to he a
living document, capable of a reading that can adjust to changes
In conditions and circumstances unanticipated at the time of
enactment, Warwick v, State, 548 P.2d 384, 391 (Alaska 1976),
Accordingly," we expect a "court would be sympathetic to an
argument that article VIII, section 15 applies to any attempt to
allow a fishery to bp exploited by a select group of sport
fishing gquides, even though 1t is a guide™ clients, not the
guide, who fishes, Since AS 41,21,500 - 41,21,514 dees not
expressly contain the requisite [legislative findings under
article VIINI, section 15, or reflect them clearly in legislative
history, we believe any preferential [limited entry systenm
administratively wrought>under AS 41.21.506(b)(a) would be
constitutionally suspect,

While  you have authority  derivative of AS
41.21.506(h)(2) to establish, through regulations, sport fishing

41 Act of June 6, 1924, ch, 272, 81, 43 Stat, 464, amended by
the Act of June 18, 1926, ch, 621, 44 Stat, 752 (codified in part

as amended at 48 U.S.C. 8222), The codified section reads in
pertinent part;

[E]Jvery such (fishing) regulation made by the
Secretary of the Interior shall be of general
application within the particular area (in Alaska)

to which it applies, and that no exclusive or
several right of fishery shall be granted therein,
nor shall any citizen of tne Cnired States 5e
denied the right to take, prepare, cure, or
preserve Tfish or shellfish 1in any area of the
waters of Alaska where fishing 19 permitted by the
Secretary of che Interior, (Emphasis supplied.)



guide "controls," exercise of that authority to limit the number

of guides to some preferred group may well be beyond your
statutory authorization, and suspect®on constitutional grounds.

This does r.ot mean that you cannot set minimum
standards in issuing guide permits. You might, for example, use
authority granted in AS 41,21.020 and 41.21,040 to publicly offer
a limited number of concession contracts for guiding on the
river, on a first come - first served, high bid, raffle, or other
basis. But see State v, Ostrosky, 667 P,2d 1134, 1192 n, 9
(Alaska 1973) (disadvantage or commercial fishing raffle system
discussed), and id,, 1196-97 (Rabinowitz, J,, dissenting)
(advantages of reversion of commercial fishing permits to the
state and their vredistribution by public raffle discussed).
Contract applicants or bidders might reasonably be required to
show evidence of liability insurance, safe and adequate fishing
equipment, guiding experience, and so forth before becoming
eligible for one of the limited number of concession contracts,
as wap done in 1985 for the permits issued, 5/ And certainly AS
41.21.506(b)(2) gives you adequate leeway to" establish a systenm
whereby some applicants are given an advantage over others based
on their willingness to agree to guide in a manner you deem espe—
cially advantageous to the goals of AS 41.21,500 - 41,21,514,
For example, an applicant willing to guide from a non-motorized
vessel might legitimately be given easier access"to a contiact or
permit if you were to decide non-motorized guiding would more
likely protect the river or preserve the recreational experience
for river users,

In short, the options available to you under AS
41.21.506(h)(2) are many, To the extent we can be of assistance
In helping you craft ones that will survive judicial scrutiny, we
will be more than happy to continue to he of assistance to your
office during the regulatory process,

MJF: amh

51 0f course, in determining what might be the minimum

qualifications for an applicant or bidder, care must be used not
to invent qualifications that could Dbe —construed as mere
artifices to channel contracts (or permits) to a pre-selected
group. For example, lengthy residency qualifications are

generally suspect.



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Committee on Finance
Business P.O. Box V
State Capitol
Juneau, Alaska 99811
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MEMORANDUM (T)pvopo~Lcl C .5 .
TO: House Finance Committee

(z) C&AAAvVdU/"
FROM: Representative Kay Bro' prtw.LL -
DATE: March 5, 1987 ¢ i

. £$u>caX nsbu
SUBJ: Draft CS HB 16 (Finance)

Park User Fees and Concessions

Please find attached a copy of a draft CS HB 16 (Finance) prepared by the
subcomm...vC for your consideration.

To summarize briefly, the bill as originally introduced provided authority to
the Department of Natural Resources to levy and collect fees for the use of
park facilities. During the Resources Committee review of the bill the
Department requested that additional language be added to the bill to
provide concession contracting authority. Language to this effect was
included in the bill and referred to the Finance Committee.

During a Finance subcommittee work session on the Resources CS (see
Attachment 1, work session agenda), substantial concerns were raised by
members of the Finance Committee regarding the potential adverse impacts
of concessions in State parks, especially in light of the Lower 48 experience
with commercial developments in federal and state parks.

While there appears to be universal support for giving the Department clear
authority to engage in simple fee collection, views on concession contracting
in State parks are widely divergent. Some of the major issues are outlined
in Attachment 2. In an attempt to clarify the status of the Department s



existing authority, the subcommittee requested an Attorney General's
opinion, which concluded that the Department already has broad statutory
authority to engage in concession contracting (Attachment 3). Thus, the
focus and emphasis of the subcommittee’s effort has been to develop
statutory language to guide the Department when undertaking concession

contracting.

As indicated by the sectional analysis (Attachment 4), the draft Finance CS
provides the Department of Natural Resources three basic mechanisms to
pursue fee collections and provide additional services through concession
contracting:

1j Sec. 41.21.026 allows the Department to collect fees for certain
activities directly;

2) Sec. 41.21.027 allows the Department to engage in limited
contracting for specific maintenance and fee collection purposes; and

3) Sec. 41.21.028 allows the Department to concession contract the
operation of services and construction of facilities provided the
Commissioner finds that the concessions will serve the public interest.

The subcommittee has made a substantial effoito accomodate a spectrum of
opinion and concern on this bill. | believe that the proposal now before you
will accomplish the desired goals of providing the Department of Natural
Resources with clear authority to levy and collect fees and engage in
concession contracting while also prescribing specific procedures to assure
appropriate public involvement in the decision-making process.

Attachments



Attachment 1

AGENDA

February 24, 1987 5:00 pm
House Finance Committee Room
Work Session: House Bill 16 - Park User Fees and Concessions

I. Introduction: Representative Brown
Il. Al Meiners/DNR-Parks
A. Present DNR Athority and Practices

1) fees collected and current restraints
2) cor tracts/concessions and applicable contraints
3) exa nples of fee programs/concessions/contracting
examples (current):
- public use cabins
- Potter Section House
- Ak Natural History Assoc (non-profit)
examples (in progress):
- Rika's Road House
- helicopter flight seeing in Chugach St Pk
- Outdoor Education Camp in Chena St Rec Area

B. The need for new Legislation
I11. Evolution of HB 16 to CS HB 16: Representative Cotten (Ned Farquhar)
IV. Discussion of Policy Questions/Issues

Major questions to be addressed include:

1 What are the advantages/disadvantages of concessions in State
Parks?

2. What are the distinctions to be made between "contracting” and
granting "concessions"?



3. The concession language in CS HB 16 does not grant any
fundamentally new authority to grant concessions; the bill does put explicit
constraints on concession practices (“side boards™). Deletion of the concession
language in CS HB 16 would still leave DNR with broad authority to pursue
concessions but without any explicit guidance on issues relating to
compatibility with park values, etc.

4. How should "ordinary uses" such as swimming, fishing, picniking,
etc. be treated?

5. Should HB 16 be limited to fees only as originally introduced?
Should this bill, or another, address the issues surrounding concessions?



Original sponsors: Navarre, Koponen,
Swackhammer, et al.

IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 16 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For anAct entitled: "AnAct relating to the levy and collection of fees
for the use of state park system facilities; relating
to contracts for services and facilities in the state
park system; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 41.21 is amendedby adding new sections to read:

Sec. 41.21.026. FEES FOR THE USE OF STATE PARK SYSTEM FACILI—
TIES. (@) The department may not, either directly or through another
person, charge or collect a fee for an ordinary use of a park unit or
the use of a restroom in a park unit.

(b Inaddition to the prohibition in (a) of this section, the
department may not establishand collect fees for the use of a park
unit, except for

(1) rental of public use cabins or other overnight lodg—
ings;

(2) overnight use of a developed campsite;

(3) special park use permits;

(4) noncompetitive and nonexclusive commercial, use permits;

(5) use of a sewage holding tank dump station; and

(6) guided tours of historic sites.

(c) The department shall establish the fees for uses under (b)
of this section by regulation. Before setting the fees, the depart—
ment shall consider at public hearings

(1) the cost to the state of operating the facility or

-1- CSHB 16 (Fin)
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managing the activity;

) the normal fees charged for similar facilities or
activities by governmental and nongovernmental entities;

(3) the cost of administering a fee collection program for
the facility or activity; and

(4) the public interest.

(d) In this section, "developed campsite” means a cam

having access to the following public facilities:
(1) restrooms;
(2) a picnic table;
(3) an outdoor cooking facility; and
(4) an approved water source.

Sec. 41.21.027. MAINTENANCE AND COLLECTION CONTRACTS IN THE
STATE PARK SYSTEM. (@) The state may contract under AS 36.30 (State
Procurement Code) for

(1) the collection of fees charged for uses under AS 41.-
21.026(b); and
(2) park unit maintenance activities; "park unit mainte—
nance activities™ means
(A) refuse collection;
(B) janitorial maintenance of facilities;
(C©) litter pickup;
(D) painting;
(E) fireplace cleaning;
(F) sewage pumping;
(G) minor repair and replacement of facilities;
(H) snowplowing and road maintenance;
(I) brushing trails, picnic areas, and campsites;

(J) other normal park unit maintenance activities.

CSHB 16(Fin) -2-
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(b) The state may combine 1in a single contract the servicei
listed in (a)(1) and (2) of this section.

(¢) A contract under this section is not subject to AS 41.21.%
028.

Sec. 41.21.028. CONCESSION CONTRACTS IN THE STATE PARK SYSTEM,
(@) The state may not enter into a concession contract under AS 36 tc
provide services or to operate or construct facilities in a park unit
unless the commissioner finds that the proposed.concession contract

(1) will implement the purposes of the park unit and is
authorized by the park management plan, 1if any, that applies to the
park unit;

(2) will enhance public use and enjoyment of the park unit
while maintaining a high quality environment and the opportunity for
high quality recreational experiences;

(3 will provide services or facilities that are not feasi—
ble or affordable for the state to provide directly;

() will not <create substantial adverse environmental
effects;

(5) is based on a need or desire of the public;

(6) recognizes and accommodates, at no cost, ordinary uses
in a park unit;

(7) requires the contractor to hire residents of the state,
tothe extent available and qualified, when hiring persons to work 1in
the park under the contract;

(8) provides the state with a fair and equitable portion,
in money or services, of the contractor®"s receipts from the provision
of the service or the operation of the facility;

(9) provides that the department retains control over the

level of feesand the design and appearance of any facility to be

-3- CSH3 16fFin)



constructed;

(10) requires thecontractor to accommodate visitors with
special circumstances, including handicapped persons, senior citizens,
and school children;

(11) provides that during the term of the contract the
commissioner shall regularly review and inspect the

(A) operation of the facility; and

(B)contractor®s provision of service to thepublic;
and

(12) provides that the contract shall be terminated if the
contractor fails to protect park values and resourcesor fails to
maintain a high-quality environment and recreation experience.

(b) Before bids or proposals are sought or contract negotiaf
begun under AS 36.30 for a concession contract under (a) of this
section, the commissioner shwll

(€D) make a preliminary inquiry at the local level to
identify community concerns;

(2) if it is appropriate to proceed further, make a pre—
liminary decision that includes the findings required by (a) of this
section and

(A) an assessment of existing visitor uses that may be
affected by the activities of the contractor;

(B) an assessment of the potential conflicts or sig-—
nificant effects on park wildlife, water, scenic values, or other
resources;

© an identification of thetypes of services or
goods that the contractor is to provide;

()] the terms and conditions of the contract;

(E)a determination of whether the contract activity

CSHB 16(Fin) -4-



WORK DRAFT WORK DRAFT WORK DRAFT

would be more appropriately located on land outside of the pari

or on private land within the park; and

(@) the views and comments of the park advi:
when one exists, for the park unit in which the activity is beinj
considered;

(3) after making a preliminary decision under (
subsection,

(A) seek public comment on the preliminary decisioi
through reasonable public notice and, if facilities may be buil-
under the concession contract, conduct public hearings;

(B) after considering the public comment obtaine<
under this subsection, 1issue a final decision on whether or no-
the state will proceed into a concession contract award process.
(c) The commissioner shall provide for public review and commen

before a concession contract under this section 1is renewed or ex
tended.

(d) By the 15th day of each first regular session of the legis
lature, the commissioner shall make available to the legislature
report on the orovision of services or operation of facilities unde
concession contracts under this section during the previous two fi"sca
years, including

(1) contract activities;

(2) " new or expanded contracts whose estimated or actua
gross receipts exceed $25,000; and

(3) violations of contract standards.

(e) The commissioner may adopt regulations to implement thi
section.

(f) The commissioner may not enter into a concession contrac

for the Alaska Chilkat Bald Eagle Preserve.

-5- CSHB '6(Fin)
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() In this section

(1) "concession contract™ does not include a contract unde:
AS 41.21.027;
@) "facilities"” includes campgrounds, boat launches
lodges, food service operations, and gift shops.
Sec. 41.21.029. DEFINITIONS, () In AS 41.21.026 - 41.21.029
(1) "ordinary use" means a use that is not generally asso-
ciated with developed facilities, including fishing, hunting, walking,
swimming in a natural body of water, picnicking, or automobile parking
associated with another ordinary use;
(2) "park unit" means a unit of the state parksystenm.
Sec. 2. AS 41.21.030 is amended by adding a new subsection to read:
(b) The commissioner of administration shall separately ac
for fees and other money collected under AS 41.21.026 - 41.21.029 anc
deposited under (a) of this section. The annual estimated balance in
the account may be used by the legislature to make appropriations tc

the department to carry out the purposes of this chapter.

* Sec. 3. AS 28.10.411(e) and AS 41.35.045 are repealed.

* Sec. 4. This Act takes effect July 1, 1987.

CSHB 16(Fin) -6-



STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST:

Revision Date: March 4, 1987

CSHB 16 (Finance)

Publish Detc i

Aeencv Affected «  Natural Resources

Title: Fees for use of state park rr[J: Park Management
facilities -

Sponsor : House Resources Components :.

Requestor: House Finance

EXPENDITURES/REVENUES: (Thousands of Dol lars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES 28 30 34 34 34
TRAVEL 18 8 3 3 3
CONTRACTUAL 20 15 lo 10 XU
SUPPLIES 3 2 2 2
EQUIPMENT 27 20 10 10 10
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQUS
TOTAL OPERATING 96 75 59 59 59

CAPITAL

REVENUE 30 170 334 490 550
FUNDING: (Thousands of Dollars)

GENERAL FUND 96 75 59 59 59
FEDERALFUNDS

OTHER

TOTAL 96 /3 as oat " as
POSITIONS:

FULL-TIME

PART-TIME |

TEMPORARY 1 2 1 ’ 1
ANALYSIS (Attach a separate page ifnecessary)

B'reparedby" Neil Johannsen ] Phone * 465-2400
Division .~ Parks and Outdoor Recreation Dafe. 2-3-87
Approved by Commissioner: T\ g Date: 3 2
Agency. Natural Resources /

Distribution (by preparer):

Legisladve Finance

Legislauve Sponsor

Requestor

Office of Management and Budget J g

Impacted Agency(ies) pP38e ————- of —-

Senate Secretary



Fiscal Note Information
for CSHB 16 (Finance)

Costs

FY88

personnel services $28.0
“increase existing Natural Res. Manager 1 position in charge
of concessions and fees from 6 months to 12 months $25.8

“hire one seasonal Alaska Conservation Corps staff person or
support a volunteer college intern through a $15/dav stipend

cost is $2.2

Travel $18.0
“statewide regulations hearings to adopt fee structure $8.0
‘meetings & hearings on proposed concessions $5.0
“field inspections of concessions $5.0

Contractual $20.0
“establish campground fee registration and payment systems at
20 campgrounds. $1,000 per campground as follows:
signs $200
Iron Ranger fee device $350
lock device $ 50 _
labor to install$400 |

Supplies and Materials $3.0
“purchase of printed payment envelops $2.5
“accounting and reporting forms $0.5

Equipment $27.0
“install fee box device in park ranger vehicles to transport
fees to park offices. Prevents tampering with funds
225 vehicles at $680 per vehicle $17.0
“Safes and lock boxes for 10 area offices. Estimated cost is

$1.0 per office. $10.0

Revenues
FY88
Fees:
Commercial Use Permits $6.0 (120 at $50 each)
Public Cabins $5.0 . (1986 level of revenues)

Concessions (Franchise Fee Payments)
Potter Section House $10.5 (3% of $350.0 gross receipts)
Rika"s Roadhouse $8.5 (3% of $280.0 gross receipts)

estimated total revenue for FY88 is $30.0

Future Revenues (campground fees are added and additional
concessions and commercial use permits are established)

FY 89 $170 FY91 $490
FY 90 $334 FY92 $550
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Thank you for your interest

The division also intends to continue its efforts to be sensitive
at ail times to the needs of "special populations™ such as the
handicapped, senior citizens, school and community groups. Ve
also plan an annual pass similar to the federal- "Golden Eagle”

pass,

Why should the revenues collected be spent on managing the Alaska

State Park System?

Visitors to park units are more willing to pay fees when they
knew that the revenues will be spent on maintaining and operating
the parks, It does "cost money to make money" and the division
expects to incur additional expenses in initiating, operating,
and maintaining the fee collection systems. These costs should
be .more than offset by the revenues collected. Park staff, volun—
teers. and ocher cooperating groups also have more incentive to.
create an effective fee collection system when the revenues.
collected are directly related to improvements in their park units.

in and support of Alaska State Parks.

you have any further questions, please feel free to contact me.

CC;

Sponsors
Committee Members
Ccmmissloner®s Office

Mike Sradner

If
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rp R Y n N STEVE COWPER, GOVERNOR
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JUNEAU. ALASKA 99801
PHONE. 1907) 65-2400
OFFICE OF THE COMMISSIONER
January 23, 1987
The Honorable Adelheid Herrmann, Co-Chairwoman
The Honorable Sam Cotten, Co-Chairman
House Resources Committee
Alaska State Legislature
P.0O. Box V
Juneau, AK 99811
Dear Representatives Herrmann and Cotten:
Subject: HB 16 whichrelates to the levy and collection of fees
for the use of state park facilities.
Response: The Department of Natural Resources strongly supports

Background:

Recommendations:

r0-JuH

the concept of charging a fee for the use of developed
state park or recreation area campsites.

The Alaska State Park System 1is the only one 1in the
nation that does not levy user fees for its facilities.
Within Alaska, the U.S. Forest Service, National Park
Service, Fish and Wildlife Service, Bureau of Land
Management, and several municipalities all charge fees
for campground use.

While the department currently charges fees for over —
night use of cabins and for special or commercial use
permits for parks and recreati » areas, a motor vehicle
statute AS 28.10.411fe) (copy enclosed) effectively
prevents us from charging campsite fees for any vehicle
registered in Alaska.

We recommend several additions to this bill to
accommodate the realities of operating park and recre—
ation areas with a reduced budget. Our proposed
amendments would also allow continuation of existing
park fee programs that may otherwise "sunset™ this year
as a result of last year®s procurement bill (HB 696).

1. Expand the list of facilities for which faes can be
charged to include public use cabins or other overnight
lodging rentals, special park use permits, and
non-competitive and non-exclusive commercial use
permits. We currently charge fees for these uses but
will be prevented from doing sc on Julv 1. :987,



Conclusion:

House Resources Committee January 23, 1987

these charges are specifically authorized by statute.
Ve would prefer that a limitation on the dollar amount
of fees not be included in the bill. Fees could be
established by regulation, in consideration of the
public 1interest.

2. Add a new section to allow concessionaires who
contract with the department for operation of park or
recreation areas to charge fees, for cay-uses as well as
camping. There are seme park campground facilities
that could be successfully operated by the private
sector if fees for boat launching, parking for access
to boat launching facilities, lodging, food and other
goods and services could be charged. The following
language would achieve that purpose:

Notwithstanding the provisions of subsection (a)
above, concessionaires operating park facilities
under contract with the state may levy fees for
activities including but not limited to.* use of
boat launch facilities, picnic areas, parking for
access to water-based recreation opportunities,
overnight lodging, food, gifts and other goods or
services.

3. Add a new section to allow collected park fees to
be appropriated to the department to help fund park and
recreation area operations. The following language

would establish this park "program receipts”™ authority
for the department:

Revenues collected by the state under this sub-—
section shall be deposited in the general fund.
The commissioner of administration shall
separately account for revenues collected and
deposited by the commissioner under this
subsection. The annual estimated balance in the
account may be appropriated by the Legislature to
the Department of Natural Resources to carry out
the purposes of AS 41.21.020.

Enacting a park fee bill will allow those who use
costly park facilities to help pay for their mainte—
nance and development. In addition, allowing the state
to charge camping or recreational use fees will
eliminate the unfair ccmpetiticn that new exists with
private campground owners who must charge fees to stay
in business.
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I have enclosed a draft park fee bill which
incorporates the 1ideas contained within HB 19 and the

department®s recommendations into one. I have also
provided a briefing paper related to this draft bill.
Please let me know if I may provide additional

information about park user fees.

Sincerely,

Judith M. 3rady 7" ~~
Cgmmissioner }

Enclosures

cc: Sponsors
Committee Members
Neil Jchannsen
Mike Bradner



DATE: January 20, 1986
TO: Representative Ron Larson

FROM: Larry Bussone

SU3J: Comparison of House Bills 16 and 19 (park user fees)

Following is a comparison of-House Bill No. 16 ("their
bill"), sponsored by Representatives Navarre, Koponne,
Swackhammer, Brown, and Goll, and House Bill No. 19 (“"your
bill"), sponsored by Representatives Ellis, Menard, and
Larson.

(¢)) Both bills propose amending AS 41.21 to provide for
park user fees.

) The placement of the proposed amendments varies.
Both place the amendment within "Chapter 21. Parks and
Recreational Facilities.” and "Article 1. 7dministration.”
Their bill proposes the amendment at AS 41.21.023, which would
be between "AS 41.21.020. Duties of Department of Natural
Resources.”™ and "AS 41.21.025. Zoning of private land within
state parks.™ Your bill places the amendment at AS
41.21.050, which is at the end of Article 1.

.(3) Their bill proposes that "The department
establish and collect fees for the overnight use of state park
developed campsites.” Your bill proposes that "The
commissioner may, by regulation, establish a fee for the use
of an improved campsite within a state park or recreation
area" and later provides for developing procedures for -

collecting fees. I assume that the "department” and the
"commissioner™ are es"sentially the same. Both provide for the
collection of fees. Their bill-establishes fees for ."the

overnight use of state park developed campsites™; yours
establishes fees for ™"an improved campsite within a state park
or recreation area." I don"t know if there 1is an important
difference between the two, or if one is preferential to the
other.

(€)) Both bills call for the establishment of fees
through regulations. The major difference between the bills
is that their bill calls for considering four factors when
setting fees: (a) the cost to the state of operating the
facility; (b) the fees charged for the use cf a similar
facility by a nongovernmental entity; (cy the cost of



administering a fee collection program for the facility; and
(d) the public interest. Your bill simply says that the fee
may not exceed $5 per vehicle per day.

(5) Their bill defines "developed campsite™ and "state
park"? yours does not.

(6) Their bill calls for the repeal of AS 28.10.411(e)
("Notwithstanding any other provision of law, the fees paid
for registering a vehicle under AS 28.10.421(b)(1),(2),(5),

(6) or:(d) shall include all fees required for,entry into and
use of a state park or campground.™) and AS 41.35.045(b) ("The
exemption from fees in AS 28.10.411(e) 1is not applicable to
this section.” [The section establishes fees for guided tours
through historical sites.]). Yours does not.

) Their bill calls for an immediate effective date
under AS 01.10.070(c). Your bill calls for an effective date
of July 1987.



