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1 0 0 t h  c o n g r e s s
1s t  S e s s i o n H .R .911

To encourage the States to enact legislation to grant immunity from personal civil 
liability, under certain circumstances to volunteers working on behalf of 
nonprofit organizations and governmental entities.

IN THE HOUSE OF REPRESENTATIVES
F e b r u a r y  2, 1987

Mr. P o r t e r  (for himself, Mr. P u r s e l l , Mr. E d w a r d s  of Oklahoma, Mr. D e n n y  
S m i t h , Mr. L a g o m a r s i n o , Mr. T o w n s , Mr. M u r p h y , Mr. F e i g h a n , Mr. 
W o r t l e y , Mr. M r a z e k , Mr. P e n n y , Mr. E c k a r t , Mr. S u n i a , Mrs. 
J o h n s o n  of Connecticut, Mr. P a c k a r d , Mrs. B e n t l e y , Mrs. V u c a n o - 
v i c h , Mr. A t k i n s , Mrs. C o l l i n s , Mr. E s p y , Mr. R o b in s o n , Mr. P a s h - 
a y a n , Mr. D a r d e n , Mr. My e r s  of Indiana, Mr. B e v il l , Mr. W e l d o n , and 
Mr. D a n i e l ) introduced the following bill; which was referred jointly to the 
Committees on the Judiciary and Ways and Means

May 27, 1987

Additional sponsors: Mr. H e n r y , Mr. Ma r t i n e z , Mr. Qu i l l e n , Mr. E v a n s , Mr. 
B i l i r a k i s , Mr. G r e e n , Mr. B laggi, Mr. D a vis  of Illinois, Mr. Sa x t o n , 
Mr. Ej l d e e , Mr. H i l e r , Mr. S k u m w a y , Mr. I n h o f e , Mrs. R o u k e m a , Mr. 
C r a n e , Mr. R i c h a r d s o n , Mr. D o o d l in g , Mr. Ma r l e n e e , Mr. D a v is  of 
Michigan, Mr. B a r t l e t t , Mr. C h a n d l e r , Mr. H o l l o w a y , Mr. St u m p , 
Mrs. Mo r e l l a , Mr. C l i n g e r , Mr. G a l l o , Mr. L u j a n , Mr. P e p p e r , Mr. 
C a r p e r , Mr. S e n s e n b r e n n e r , Mr. K o l b e , Mr. S m it h  of New Jersey, 
Mr. Ya t r o n , Mr. B o e h l e r t , Mr. H y d e , Mr. U p t o n , Mr. S c h u l z e , Mr. 
McC l o s k e y , Mr. La t t a , Mr. B l i l e y , Mr. B a d h a m , Mr. R a v e n e l , Mr. 
McK i n n e y , Mr. S t a l l i n g s , Mr. J a c o b s , Mr. E m e r s o n , Mr. B o u l t e r , 
Mr. G ray  of Illinois, Mr. B u r t o n  of Indiana, Mr. F u s t e r , Mrs. Ma r t i n  of 
Illinois, Mr. S u n d q u i s t , Mr. H a s t e r t , Mr. R o e , Mr. P e t r i ,- Mr. R o w ­
l a n d  of Connecticut, Mr. H o r t o n , Mr. L o w e r y  of California, Mr. S o l a r z , 
Mr. G r a n d y , Mr. F aw 'e l l , Mr. C l a r k e , Mr. Mi l l e r  of Washington, Mr. 
R e g u l a , Mr. B u n n i n g , Mr. McC o l l u m , Mrs. Me y e r s  of Kansas, Mr. Li- 
p in s k t , Mr. K o l t e r , Mr. Ma c Ka y , Mr. S c h u e t t e , Mr. Bu e c h n e r , Mr. 
D o n n e l l y , Mr. L e w i s  of Georgia, Mr. Ya t e s , and Mrs. S m i t h  of 
Nebraska
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A BILL
encourage the S tates to enact legislation to grant immunity 

from personal civil liability, under certain circumstances, to 

volunteers working on behalf of nonprofit organizations and 

governm ental entities.

B e it enacted by the Senate and House of Representa­

tives of the United State'* of America in Congress assembled, 

SECTION 1. SHORT TITLE.

This A ct m av be cited as the “Volunteer Protection Act 

of 1987” .

SEC. 2. FINDINGS AND PURPOSE.

(a) F indings.— The Congress finds and declares that—

(1) within certain S tates, the willingness of volun­

teers to offer their services has been increasingly de­

terred by a perception that they thereby put personal 

assets at risk in the event of liability actions against 

the organization they serve;

(2) as a result of this perception, m any nonprofit 

public and private organizations and governm ental en­

tities, including voluntary associations, social service 

agencies, educational institutions, local governments, 

foundations, and other civic programs, have been ad­

versely affected through the withdrawal of volunteers 

from boards of directors and service in other capacities;

(3) the contribution of these programs to their 

communities is thereby diminished, resulting in few’er
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1 and higher cost programs than would be obtainable if

2 volunteers were participating;

3 (4) the unpredictability of liability awards and doc-

4 trines has added to the high cost of liability insurance

5 by m aking it difficult for insurers and self-insurers to

6 project their liability with any degree of confidence and

7 has adversely affected the ability of nonprofit organiza-

8 tions to obtain liability insurance coverage for volun-

9 teer directors and officers w ith respect to their personal

10 capacities; and

11 (5) because Federal funds are expended on useful

12 and cost-effective social service programs which

13 depend heavily on volunteer participation, protection of

14 voluntarism through clarification and limitation of the

15 personal liability risks assumed by the volunteer in

16 connection w ith such participation is an appropriate

17 subject for Federal encouragem ent of State reform.

18 (b) P u r p o s e .— I t  is the purpose of this Act to promote

19 the interests of social service program beneficiaries and tax-

20 payers and to sustain the availability of programs and non-

21 profit organizations and governmental entities which depend

22 on volunteer contributions by encouraging reasonable reform

23 of State laws to provide immunity from civil liability to vol-

24 unteers serving with nonprofit organizations and governmen-

• HR 911 SC



1 tal entities for actions undertaken in good faith on behalf of

2 such organizations.

3 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

4 N othing in this Act shall be construed to preem pt the

5 laws of any S ta te  governing tort liability actions.

6 SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.

(a) I m m u n it y  f o r  V o l u n t e e r s .— E xcept as provided

8 in subsection (b), any volunteer of a nonprofit organization or

9 governm ental entity shall be immune from civil liability in

10 any action brought in any court on the basis of any act or

11 omission resulting in damage or injury to any person if—

12 (1) such individual was acting in good faith and

13 within the scope of such individual’s official functions

14 and duties w ith the organization or entity; and

l o ’ *’ *’ (2) such damage or injury was not caused by will-

16 ful and w anton misconduct by such individual.

17 (b) C o n c e r n in g  R e s p o n s ib il it y  o f  V o l u n t e e r s

18 TVi t h  R e s p e c t  t o  Or g a n iz a t io n s .— Nothing in this sec-

19 tion shall be construed to affect any civil action brought by

20 a ry  nonprofit organization or any governm ental entity

21 against any volunteer of such organization or entity.

22 (c) N o E f f e c t  o n  L ia b il it y  o f  O r g a n iz a t io n .—

23 Nothing in this section shall be construed to affect the liabil-

24 ity of any nonprofit organization or governmental entity with

25 respect to injury caused to any person.
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1 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

2 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

3 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

4  before the beginning of each fiscal year, commencing with

5 fiscal year 1989, each State shall certify to the Secretary of

6 H ealth  and H um an Services that it has enacted, adopted, or

7 otherwise has in effect State law which substantially com-

8 plies w ith section 4(a).

9 (2) In  the case of a S tate whose legislature does not

10 meet in regular session between the date of the enactm ent of

11 this Act and before the beginning of fiscal year 1989, such

12 State shall provide the certification referred to in paragraph

13 (1) before the beginning of each fiscal year commencing after

14 fiscal year 1989.

15 (b) R e d u c t io n  o f  Al l o t m e n t .— If a S tate  fails to

16 provide certification as required under subsection (a), the

17 Secretary shall reduce by 1 percent the fiscal year allotment

18 which would otherwise be made to such State to carry out

19 the Social Services Block Grant Program  under title XX of

20 the Social Security Act.

21 (c) R e a l l o t m e n t  t o  C e r t if y in g  S t a t e s .— W ith

22 respect to any reduction made under subsection (a), the Sec-

23 retary shall allot such funds among States which provide cer-

24 tification referred to in subsection (a) in proportion to the

25 amount otherwise allotted to such States.



1 SEC. 6. DEFINITIONS.

2 F or purposes of this Act—

3 (1) the term “ volunteer” means an individual per-

^  forming services for a nonprofit organization or a gov-
i

5 ernm ental entity who docs not receive compensation,

(rv or any other thing of value in lieu of compensation, for

7 ^ such services (other than reimbursement for expenses

actually incurred or honoraria not to exceed $300 per 

9 ) year for governm ent service), and such term includes a

ljo volunteer serving as a director, officer, trustee, or

11 direct service volunteer;

12 (2) the term “nonprofit organization” means any

13 organization exempt from taxation under section 501(c)

14 of the In terna l Revenue Code of 1954;

15 (3) the term  “ damage or injury” includes physical,

16 nonphysical, economic,, and noneconomic damage; SiSh.

the term  “ S ta te” means each of the several

18 S tates, the D istrict of Columbia, the Commonwealth of

19 Puerto  Rico, the Virgin Islands, Guam, American

20 Samoa, the Northern M ariana Islands, any .other terri-

21 tory or possession of the United States, or any political

22 subdivision of any such State, territory, or possession.

O

6
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1 0 0 th  CONGRESS O
1st  S e s s io n  O *

Entitled the “ Volunteer Protection Act of 1987” .

IN  T H E  S E N A T E  OF T H E  U N IT E D  STA TES

Apr il  7 (legislative day, March  30), 1987

Mr. Me l c h e r  introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
E ntitled  the “Volunteer Protection Act of 1987” .

1 B e it enacted by the Senate and House of Representa-

2 Lives of the United States of Am erica in  Congress assembled,

3 SECTION 1. SH ORT TITLE.

4 This Act m ay be cited as the “ Volunteer Protection Acf

5 of 1987” .

6 SEC. 2. FIN D IN G S AND PU RPO SE.

7 (a) F in d in g s .— The Congress finds and declares that—

8 (1) within certain S tates, the willingness of volun-

9 teers to offer their services has been increasingly de-

10 terred by a perception that they thereby put personal

11 assets at risk in the event of liability actions against

12 the organization they serve;



1 (2) as a result of this perception, many nonprofit

2 public and private organizations and governm ental en-

3 tities, including voluntary associations, social service

4 agencies, educational institutions, local governments,

5 foundations, and other civic programs, have been ad-

6 versely affected through the withdrawal of volunteers

7 from boards of directors and service in other capacities;

8 (3)-th e  contribution of these programs to their

9 communities is thereby diminished, resulting in fewer

10 and higher cost programs than would be obtainable if

11 volunteers were participating;

12 (4) the unpredictability of liability awards and doc-

13 trines has added to the high cost of liability insurance

14 by m aking it difficult for insurers and self-insurers to

15 project their liability w ith any degree of confidence and

16 has adversely affected the ability of nonprofit organiza-

17 tions to obtain liability insurance coverage for volun-

18 teer directors and officers with respect to their personal

19 capacities; and

20 (5) because Federal funds are expended on useful

21 and cost-effective social service program s which

22 depend heavily on volunteer participation, protection of

23 voluntarism  through clarification and limitation of the

24 personal liability risks assumed by the volunteer in

2
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1 connection w ith such participation is an appropriate

2 subject for Federal encouragement of State reform.

3 (b) P u r p o s e .— I t  is the purpose of this Act to promote

4 the interests of social service program beneficiaries and tax-

5 payers and to sustain the availability of programs and non-

6 profit organizations and governmental entities which depend

7 on volunteer contributions by encouraging reasonable reform

8 of State laws to provide immunity from civil liability to vol-

9 unteers serving w ith nonprofit organizations and governmen-

10 tal entities for actions undertaken in goud faith on behalf of

11 such orgE nizations.

12 SEC. 3. NO PR EEM PTIO N  O F STATE TORT LAW.

13 Nothing in this A ct shall be construed to preem pt the

14 laws of any S tate  governing tort liability actions.

0 SEC. 4. LIM ITATION ON LIA B ILITY  FO R VOLUNTEERS!

16 (a) I m m u n it y  f o r  V o l u n t e e r s .— Except as provided

17 in subsection (b), any volunteer of a nonprofit organization or

18 governmental entity shall be immune from civil liability in

19 any action brought in any court on the basis of any act or

20 omission resulting in damage or injury to any person if—

21 (1) such individual was acting in good faith and

22 within the scope of such individual’s official functions

23 and duties with the organization or entity; and

24 (2) such damage or injury was not caused by will-

25 ful and wanton misconduct by such individual.
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1 (b) C o n c e r n in g  R e s p o n s ib il it y  o f  V o l u n t e e r s

2 W i t h  R e s p e c t  t o  O r g a n iz a t io n s .— Nothing in this sec-

3 tion shall be construed to affect any civil action brought by

4 any nonprofit organization or any governmental entity

5 against any volunteer of such organization or entity.

6 (c) N o E f f e c t  o n  L ia b il it y  o f  Or g a n iz a t io n .—

7 Nothing in this section shall be construed to affect the

8 liability of any nonprofit organization or governmental entity

9 with respect to injury caused to any person.

10 SEC. 5. c e r t i f i c a t i o n  r e q u i r e m e n t  a n d  r e d u c t i o n  o f

11 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

12 (a) C e r t i f i c a t io n .— (1) Subject to paragraph (2),

13 before the beginning of each fiscal year, commencing with

14 fiscal year 1989, each State shall certify to the Secretary of

15 H ealth  and H um an Services that it has enacted, adopted, or

16 otherwise has in effect S tate law which substantially com-

17 plies w ith section 4(a).

18 (2) In  the case of a S tate whose legislature does not

19 meet in regular session between the date of the enactm ent of

20 this Act and before the beginning of fiscal year 1989, such

21 S tate shall provide the certification referred to in paragraph

22 (1) before the beginning o.’ each fiscal year commencing after

23 fiscal year 1989.

24 (b) R e d u c t io n  o f  A l l o t m e n t .— If a S tate fails to

25 provide certification as required under subsection (a), the
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1 Secretary shall reduce by 1 percent the fiscal year allotment

2 which would otherwise be made to such State to carry out

3 the Social Services Block Grant Program  under title XX of

4 the Social Security Act.

5 (c) R e a l l o t m e n t  t o  C e r t if y in g  S t a t e s .— W ith

6 respect to any reduction made under subsection (a), the Sec-

7 retary  shall allot such funds among States which provide cer-

8 tification referred to in subsection (a) in proportion to the

9 amount otherwise allotted to such S tates.

10 SEC. 6. D EFIN ITIO N S.

11 / 'P o r  purposes of this Act—

1 2 /  (1) the term  “volunteer'’ means an individual per-

1/3 forming services for a nonprofit organization or a gov-

14 em m ental entity who does not receive compensation,

15 \  or any other thing of value in lieu of compensation, for 

such services (other than reimbursement for expenses 

actually incurred or honoraria not to exceed $300 per 

year for government service), and such term includes a 

volunteer serving as a director, officer, trustee, or 

direct service volunteer;

(2) the term “ nonprofit organization” means any 

organization exempt from taxation under section 501(c) 

of the Internal Revenue Code of 1954;

(3) the term “ damage or injury” includes physical, 

nonphysical, economic, and noneconomic damage; jSSfr'

S !fj!l is



(4) the term “ S ta te” means each of the several 

S ta tes, the D istrict of Columbia, the Commonwealth of 

Puerto  Rico, the Virgin Islands, Guam, American 

Sam oa, the Northern Mariana Islands, any other terri­

tory or possession of the United States, or any political 

subdivision of any such State, territory, or possession.
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January 22, 1988

Tom Smith 
Patrol Director 
Maverick Patrol 
P.O. Box 81071 
College AK 99708
Re: Senate Bill 346; House Bill 340
Dear Tom:

I have cogitated about the two problems you directed to my 
attention. Hopefully the solutions proposed below will be of use to 
you.

As I understand them, the two problems are as follows:
1. Immunity for the Organization. Some attorneys testifying 

before the L & C Committee yesterday raised the specter of a candy 
striper in a hospital pulling the plug on a respirator, and asking if 
this legislation would exempt the hospital from liability in such a 
case. I'm not sure that this example has a basis in reality: The 
candy stripper would not be considered a "member" of the hospital 
(while the candy striper organization would appropriately be pro­
tected) , and the candy striper would not be "providing first aid, 
search, rescue, or other emergency services." If this is the only 
example of the problem, I would prefer to meet it head on rather than 
diddle with the language of the bill to meet a highly improbable 
scenario.

The bigger problem, it seems to me, is whether non-profit 
organizations that provide medical assistance on a "fee-for-services- 
rendered" basis would be protected for acts of their "members." Such 
organizations would include the Lutheran hospital in Fairbanks and the 
Sisters of Providence hospital in Anchorage. We have no interest in 
providing immunity to those who charge for their services, one way to 
solve the problem would be to add a third proviso to the bill, which 
would read: "(3) the organization does not receive compensation for 
the services it provides to the public." or "(3) the organization does 
not receive compensation from the persons for whom it provides the 
services." This would distinguish ski patrols and the civil air



De la n e y . W ile s . Ha y e s . R e itm a n  a B r u b a k e r . In c .

Tom Smith 
January 22, 1987 
Page 2

patrol from "non-profit" organizations that charge for services. Try 
it out and see what you think.

2. Use of the Word "Regardless". You indicated that someone 
had a problem with the use of the word "regardless". The same meaning 
could be had by deleting the word "regardless" and putting "or not" 
after "whether". That section of the bill would then read; ". . . 
other emergency services, whether or not the organization or its 
members are under a preexisting duty to render assistance . . . "  The 
meaning is precisely the same, and

the word "regardless" has been eliminated.

We also discussed the effects of H.R. 911 and the state 
legislation that has been introduced to comply with H.R. 911 if 
it is adopted. I am enclosing a copy of the letter I sent to 
Tom Moyer and Katherine Reardon, along with the printout from 
the BillCast database. While the proposed legislation certainly 
wouldn't hurt us, I agree with you that the combination could be 
fatal to our bills.

Well, use this stuff as you see best. If you think direct 
contact between staff and me would be helpful, that's OK. I 
prefer to minimize the voices with which we speak, and I know 
that you and Bob will do a great job. If you need anything 
else, let me know.

Very truly yours,

Marc Bond
Enc.
cc: Bob Janes



TITLE 26

INTERNAL REVENUE CODE

SUBTITLE A—INCOME TAXES—Continued
CH A PTER  1—NORM AL TA XES AND SURTAXES—Continued 

SUBCHAPTER F-EXEM PT ORGANIZATIONS

Part

I.
II.

m.

General rule.
Private foundation].
Taxation o f business income o f certain ex­

empt organizations.

Part
IV. Fannera’ cooperatives.
V. Shipowners’ protection and indemnity as­

sociations.
VI. Political organizations.

VII. Certain homeowners associations.

1576 Amendment P ub .L  94-453, Title XXI, 
{ 2101(d), Oct. 4, 1976, 90 Stal. 1899, added part 
VII heading.

1975 Amendment Pub.L. 93-625, § 10(d), 
Jan. 3, 1975, 88 Stat. 2119, added part VI head­
ing.

1969 A m endm ent Pub.L. 91-172, T itle I, 
§ 1010) (58), Dec. 30, 1969, 83 S ta t 532, added 
part II heading, and redesignated former parts II , 
111 and IV as p a rts 'II I ,  IV and V, respectively.

P a r t  I—G e n e r a l  R u le

Sec.
501.

502.
503.
504.

Exemption from tax on corporations, 
certain trusts, etc.

Feeder organizations.
Requirements for exemption.
Status after organization ceases to 

qualify for exemption under scc-

See.

505.

tion 501(c) (3) because of substan­
tial lobbying.

Additional requirements for orga­
nizations described in paragraph 
(9), (17), or (20) of section 501(c).

1969 Amendm ent Pub.L. 91-172, Title I, 
§ 1010) (61), Dec. 30, 1969, 83 Stat. 532, struck 
out item relating to section 504.

-1-lav1 7 r"

1984 Amendment Pub.L. 98-369, Title V, 
§ 513(b), July 18, 1984, 98 Stat. 865, added item 
505, applicable to years beginning after Dec. 31, 
1984.

1976 Amendment P u b .L  94-455, Title X III, 
5 1307(d)(3)(B), Oct. 4, 1976, 90 S ta t 1728, 
added item 504.

§ 501. Exemption from tax on corporations, certain trusts, etc.

(a) Exemption from taxation—An organization described in subsection (c) or (t’l 
or section 401(a) shall be exempt from taxation under this subtitle unless such 
exemption is denied under section 502 or 503.

(b) Tax on unrelated business income and certain other activities.—An orga­
nization exempt from taxation under subsection (a) shall oe subject to tax to the . 
extent provided in parts II, III, and VI of this subchapter, but (notwithstanding parts 
II; III, and VI of this 6ubchapter) shall be considered an organization exempt from 
income taxes for the purpose of any law which refers to organizations exempt from 
income taxes.

(c) List of exempt organizations.—The following organizations art referred to in 
subsection (a):

(1) any1 corporation organized under Act of Congress which is an instrumen­
tality of the United States but only if such corporation—

(A) is exempt from Federal income taxes—
1

“TTT



26 § 501 INCOME TAXES

(I) under such Act as amended and supplemented before July 18, 
1984, or

(II) under this title without regard to any provision of law which is 
not contained in this title and which is not contained in r revenue Act, 
or

(B) is described in subsection (/).
(2) Corporations organized for the exclusive purpose of holding title to 

property, collecting income therefrom, and turning over the entire amount 
thereof, less expen :.s, to an organization which itself is exempt under this 
section.

(3) Corporations, and any community chest, fund, or foundation, organized 
and operated exclusively for religious, charitable, scientific, testing for public 
safety, literary, or educational purposes, or to foster national or international 
amateur sports competition (but only if no part of its activities involve the 
provision of athletic facilities or equipment), or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual, no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence legisla­
tion (except as otherwise provided in subsection (h)), and which does not 
participate in, or intervene in (including the publishing or distributing of state­
ments), any political campaign on behalf of any candidate for public office.

(4) Civic leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or local associations of employ­
ees, the membership of which is limited to the employees of a designated person 
or persons in a particular municipality, and the net earnings of which are 
devoted exclusively to charitable, educational, or recreational purposes.

(5) Labor, agricultural, or horticultural organizations.
(6) Business leagues, chambers of commerce, real-estate boards, boards of 

trade, or professional football leagues (whether or not administering a pension 
fund for football players), not organized for profit and no part of the net 
earnings of which inures to the benefit of any private shareholder or individual.

(7) Clubs organized for pleasure, recreation, and other nonprofitable pur­
poses, substantially all of the activities of which-a; e for such purposes and no 
part of the net earnings of which inures to the benefit of any private sharehold­
er.

(8) Fraternal beneficiary societies, orders, or associations—
(A) operating under the lodge system or for the exclusive benefit of the 

members of a fraternity itself operating u nc .r the lodge system, and
(B) providing for the payment of life, sick, accident, or other benefits to 

the members of such society, order, or association or their dependents.
(9) Voluntary employees' beneficiary associations providing for the payment 

of life, sick, accident, or other benefits to the members of such association or 
their dependents or designated beneficiaries, if no part of the net eamings of 
such association inures (other than through such payments) to the benefit of any 
private shareholder or individual.

(10) Domestic fraternal societies, orders, or associations, operating under the 
lodge system—

(A) the net earnings of which are devoted exclusively to religious, chari­
table, scientific, literary, educational, and fraternal purposes, and

(B) which do not provide for the payment of life, sick, accident, or other 
benefits.

(11) Teachers’ retirement fund associations of a purely local character, if—
(A) no part of their net earnings inures (other than through payment of 

retirement benefits) to the benefit of any private shareholder or individual, 
and

(B) the income consists solely of amounts received from public taxation, 
amounts received from assessments on the teaching salaries of members, 
and income in respect of investments.

(12)(A) Benevolent life insurance associations of a purely local character, 
mutual ditch or irrigation companies, mutual or cooperative telephone compa­
nies, or like organizations; but only if 85 percent or more of the income consists
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of amounts collected from members for the Bole purpose of meeting losses and 
expenses.

(B) In the case of a mutual or cooperative telephone company, subparagraph 
{A) shall be applied without taking into account any income received or ac­
crued—

(1) from a nonmember telephone company for the performance of commu­
nication services which involve members of the mutual or cooperative 
telephone company,

111) from qualified pole rentals, or
(ill) from the sale of display listings in a directory furnished to the 

members of the mutual or cooperative telephone company.
(C) In the case of a mutual or cooperative electric company, subparagraph (A) 

shall be applied without taking into account any income received or accrued 
fro i qualified pole rentals.

(D) For purposes of this paragraph, the term ' ‘qualified pole rental" means 
any rental of a pole (or other structure used to support wires) if such pole (or 
other structure)—

(I) is used by the telephone or electric company to support one or more 
wires which are used by such company in providing telephone or electric 
services to its members, and

(ii) is used pursuant to the rental to support one or more wires (in 
addition to the wires described in clause (i)) for use in connection with the 
transmission by wire of electricity or of telephone or other communications. 

For purposes of the preceding sentence, the term "rental" includes any sale of 
the right to use the pole (or other structure).

(13) Cemetery companies owned and operated exclusively for the benefit of 
their members or which are not operated for profit; and any corporation 
chartered sole!' • for the purpose of the disposal of bodies by burial or cremation 
which is not p.emitted by its charter to engage in any business not necessarily 
incident to that purpose, no part of the net earnings of which inures to the 
benefit of any private shareholder or individual.

(14)(A) Credit unions without capital stock organized and operated for mutual 
purposes and without profit.

(B) Corporations or associations without capital stock organized before Sep­
tember 1, 1957, and operated for mutual purposes and without profit for the 
purpose of providing reserve funds for, and insurance of, shares or deposits in—

(1) domestic building and loan associations,
(ID cooperative banks without capital stock organized and operated for 

mutual purposes and without profit,
(ill) mutual savings banks not having capital stock represented by 

shares, or
(iv) mutual savings banks described in section 591(b)

(C) Corporations or associations organized before September 1, 1957, and 
operated for mutual purposes and without profit for the purpose of providing 
reserve funds for associations or banks described in clause (i), (ii), or (iii) of 
subparagraph (B); but only if 85 percent or more of the income is attributable to 
providing such reserve funds and to investments. This subparagraph shall not 
apply to any corporation or association entitled to exemption under subpara­
graph (B).

(15)(A) Insurance companies or associations other than life (including interin­
surers and reciprocal underwriters) if the net written premiums (or, if greater, 
direct written premiums) for the taxable year do not exceed $350,000.

(B) For purposes of subparagraph (A), in determining whether any company 
or association is described in subparagraph (A), such company or association 
Bhall be treated as receiving during the taxable year amounts described in 
subparagraph (A) which are received during such year by all other companies or 
associations which are members of the same controlled group as the insurance 
company or association for which the determination is being .iade.

(C) For purposes of subparagraph (B), the term "contr iled group" has the 
meaning given such term by section 831(b)(2)(B)(ii).

(16) Corporations oiganizcd by an association m.oject tc part IV of this 
subchaptcr or members thereof, for the purpose of financing the ordinary crop

It



operations of such members or other producers, and operated in conjunction 
with such association. Exemption shall not be denied any such corporation 
because it has capital stock, if the dividend rate of such stock is fixed at not to 
exceed the legal rate of interest in the State of incorporation or 8 percent per 
annum, whichever is greater, on the value of the consideration for which the 
stock was issued, and if substantially all Buch stock (other than nonvoting 
preferred stock, the owners of which are not entitled or permitted to participate, 
directly or indirectly, in the profits of the corporation, on dissolution or other­
wise, beyond the fixed dividends) is owned by such association, or members 
thereof; nor shall exemption be denied any such corporation because there is 
accumulated and maintained by it a reserve required by State law or a reason­
able reserve for any necessary purpose.

(17HA) A trust or trusts forming part of a plan providing for the payment of 
supplemental unemployment compensation benefits, if—

(I) under the plan, it is impossible, a t any time prior to the satisfaction of 
all liabilities with respect to employees under the plan, for any part of the 
corpus or income to be (within the taxable year or thereafter) used for, or 
diverted to, any purpose other than the providing of supplemental unem­
ployment compensation benefits,

(II) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated employ­
ees (within the meaning of section 414(q), and

(ill) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of section 414(q)). A 
plan shall not be considered discriminatory within the meaning of this clause 
merely because the benefits received under the plan bear a umform relation­
ship to the total compensation, or the basic or regular rate of compensation, 
of the employees covered by the fclan.

(B) In determining whether a plan meets the requirements of subparagraph
(A), any benefits provided under any other plan shall not be .•'ken into considera­
tion, except that a plan shall not be considered discriminatory—

(I) merely because the benefits under the plan which are first determined 
in a nondiscriminatory manner within the meaning of subparagraph (A) are 
then reduced by any sick, accident, or unemployment compensation benefits 
received under State or Federal law (or reduced by a portion of such 
benefits if determined in a nondiscriminatory manner), or

(II) merely because the plan provides only for employees who are not 
eligible to receive sick, accident, or unemployment compensation benefits 
under State or Federal law the same benefits (or a portion of such benefits 
if determined in a nondiscriminatory manner) which such employees would 
receive under such laws if such employees were eligible for such benefits, 
or

(ill) merely because the plan provides only for employees who are not 
eligible under another plan (which meets the requirements of subparagraph
(A)) of supplemental unemployment compensation benefits provided wholly 
by the employer the same benefits (or a portion of such benefits if 
determined in a nondiscriminatory manner) which such employees would 
receive under such other plan if such employees were eligible under such 
other plan, but only if the employees eligible under both plans would make a 
classification which would be nondiscriminatory within the meaning of 
Bubparagraph (A)..

(C) A plan shall be considered to meet the requirements of subparagraph (A) 
during the whole of any year of the plan if on one day in each quarter it satisfies 
such requirements.

(D) The term "supplemental unemployment compensation benefits" means 
only—

(I) benefits which are paid to an employee because of his involuntary 
separation from the employment of the employer (whether or not such 
separation is temporary) resulting directly from a reduction in force, the 
discontinuance of a plant or operation, or other similar conditions, and

(II) sick and accident benefits subordinate to the benefits described in 
clause (i).

26 § 501 INCOME TAXES 4
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(E) Exemption shall not be denied under subsection (a) . j  any organization 
entitled to such exemption as an association described in paragraph (9) of this 
subsection merely because such organization provides for the payment of 
supplemental unemployment benefits (as defined in subparagraph (DXO).

(18) A trust or trusts created before June 25, 1959, forming part of a plan 
providing for the payment of benefits under a pension plan funded only by 
contributions of employees, if—

(A) under the plan, it is impossible, pt any time prior to the satisfaction of 
all liabilities with respect to employees . id e r the plan, for any part of the 
corpus or income to be (within the taxable or thereafter) used for, or 
diverted to, any purpose other than the providing of benefits under the plan,

(B) such benefits are payable to employees under a classification which is 
set forth in the plan and which is found by the Secretary not to be 
discriminatory in favor of employees who are highly compensated ..>mploy- 
ees (within the meaning of section 414(q)),

(C) such benefits do not discriminate in favor of employees who are 
highly compensated employees (within the meaning of Bection 414(q)). A 
plan shall not be considered discriminatory within the meaning of this 
subparagraph merely because the benefits received under the plan bear a 
uniform relationship to the total compensation, or the basic or regular rate 
of comi*nsation, of the employees covered by the plan, and

(D) in the case of a plan under which an employee may designate certain 
contributions as deductible—

(I) such contributions do not exceed the amount with respect to 
which a deduction is allowable under section 219(bXS),

(II) recuirementa similar to the requirements of section 
401(kX3)\AXii) are met with respect to Buch elective contributions, and

(III) such contributions are treated as elective deferrals for purposes 
of section 402(g) (other than paragraph (4) thereof).

For purposes of subparagraph (D)(ii), rules similar to the rules of section 
401(kX8) shall apply. For purposes of section 4979, any excesB contribution 
under clause (ii) shall be treated as an excess contribution under a cash or 
deferred arrangement.

(19) A poBt or organization of past or present members of the Armed Forces 
of the United States, or an auxiliary unit or society of, or a trust or foundation 
for, any such post or organization—

(A) organized in the United States or any of its possessions,
(B) at least 76 percent of the members of which are past or pr lent 

members of the Armed 1 'orces of the United StateB and substantially all of 
the other members of which are individuals who are cadets or are spouses, 
widows, or widowers of past or present members of the Armed Forces of 
the United StateB or of cadets, and

(C) no part of the net earnings of which inures to the benefit of Bny 
private shareholder or individual.

(20) an2 organization or trust created or organized in the United States, the 
exclusive function of which is to form part of a qualified group legal services 
plan or plans, within the meaning of section 120. An organization or trust 
which receives contributions because of section 120(cX5XC) shall not be prevent­
ed from qualifying as an organization described in this paragraph merely 
because it provides legal services or indemnification against the cost of legal 
services unassociated with a qualified group legal sendees plan.

(21) A trust or trusts established in writing, created or organized in the 
United States, and contributed to by zr.j p rxnn  ^ -c ep t an insurance company) 
if—

(A) the purpose of such trust or trusts is exclusively—
(i) to satisfy, in whole or in part, the liability of Buch person for, or 

with respect to, claims for compensation for disability or death due to 
pneumoconiosis under Black Lung Acts;

(H) to pay premiums for insurance exclusively covering such liability; 
and

(III) to pay administrative and other incidental expenses of such trust 
(including legal, accounting, actuarial, and trustee expenses) in connec-
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tion with the operation of the trust and the processing of claims against 
such person under Black Lung Acts; and

(B) no part of the assets of the tru st may be used for, or diverted to, any 
purpose other than—

(I) the purposes described in subparagraph (A), or
(II) investment (but only to the extent that the trustee determines 

that a portion of the assets is not currently needed for the purposes 
described in subparagraph (A)) in—

(I) public debt securities of the United States,
(II) obligations of a State or local government which are not in 

default as to principal or interest, or
(III) time or demand deposits in a bank (as defined in section 

581) or an insured credit union (within the meaning of Bection 
101(6) of the Federal Credit Union Act, 12 U.S.C. 1752(6)) located in 
the United States, or

(iii) payment into the Black Lung Disability Trust Fund established 
under section 9501, or into the general fund of the United States 
Treasury (other than in satisfaction of any tax or other civil or criminal 
liability of the person who established or contributed to the trust). 

For purposes of this paragraph the term "Black Lung Acts" means part C of 
title IV of the Federal Mine Safety and Health Act of 1977, and any State law 
providing compensation for disability or death due to pneumoconiosis.

(22) A trust created or organized in the United States and established in 
writing by the plan sponsors of multiemployer plans if—

(A) the purpose of such trust is exclusively—
(i) to pay any amount described in section 4223(c) or (h) of the 

. Employee Retirement Income Security Act of 1974, and
(ii) to pay reasonable and necessary administrative expenses in con­

nection with the establishment and operation of the trust and the 
processing of claims against the trust,

(B) no part of the assets of the trust may be used for, or diverted to, any 
purpose other than—

(i) the purposes described in subparagraph (A), or 
(»?) the investment in securities, obligations, or time or demand 

deposit'’ described in clause (ii) of paragraph (21)(B),
(C) such trust meets the requirements of paragraphs (2), (3), and (4) of 

section 4223(b), 4223(h), or, if applicable, section 4223(c) of the Employee 
Retirement Income Security Act of 1974, and

(D) the trust instrument prorides that, on dissolution of the trust, assets 
of the trust may not be paid other than to plans which have participated in 
the plan or, in the case of a trust established under section 4223(h) of buc*' 
Act, to plans with respect to which employers have participated in the fund.

(23) any1 association organized before 1880 more than 75 percent of the 
members of which are present or past members of the Armed Forces and a 
principal purpose of which is to provide insurance and other benefits to veterans 
or their dependents.

(24) A trust described in section 4049 of the Employee Retirement Income 
Security Act of 1974 (as in effect on the date of the enactment of the 
Single-Employer Pension Plan Amendments Act of 1986).

(25)(A) Any corporation or trust which—
(i) has no more than 35 shareholders or beneficiaries,
(ii) has only 1 class of stock or beneficial interest, and 
(lil) is organized for the exclusive purposes of—

(I) acquiring real property and holding title to, and collecting income 
from, such property, and

(II) remitting the entire amount of income from such property floss 
expenses) to 1 or more organizations described in subparagraph (C) 
which are shareholders of such corporation or beneficiaries of such 
trust.
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(B) A corporation or trust shall be described in subparagraph (A) without 

regard to whether the corporation or trust is organized by 1 or more organiza­
tions described in subparagraph (C).

(C) An organization is described in this subparagraph if such organization 
is—

(I) a qualified pension, profit Bharing, or stock bonus plan that meets 
the requirements of section 401(a),

(II) a governmental plan (within the meaning of section 414(d)), 
(lii) the United States, any State or political subdivision thereof, or

any agency or instrumentality of any of the foregoing,
(Iv) any organization described in paragraph (3), or
(v) any organization described in this paragraph.

(D) A corporation or trust described in this paragraph must permit its 
shareholders or beneficiaries—

(1) to dismiss the corporation’s or trust’s investment adviser, follow­
ing res onable notice, upon a vote of the shareholders or beneficiaries 
holding a majority of interest in the corporation or trust, and 

(il) to terminate their interest in the corporation or trust by either, or 
both, of the following alternatives, as determined by the corporation or 
tru s t

(I) by selling or exchanging their stock in the corporation or 
interest in the trust (subject to any Federal or State securities law) 
to any organization described in subparagraph (C) so long as the 
sale or exchange does not increase the number of shareholders or 
beneficiaries in such corporation or trust above 35, or

(II) by having their stock or interest redeemed by the corpora­
tion or trust after the shareholder or beneficiary has provided 90 
days notice to such corporation or tru s t

(d) Religious and apostolic organizations.—The following organizations are re­
ferred to in subsection (a): Religious or apostolic associations or corporations, if such 
associations or corporations have a common treasury or community treasury, even if 
such associations or corporations engage in business for the common benefit of the 
members, but only if the members thereof include (at ‘he time of filing their returns) 
in their gross income their entire pro rata shares, whether distributed or not, of the 
taxable income of the association or corporation for such year. Any amount so 
included in the gross income of a member shall be treated as a dividend received.

(e) Cooperative hospital service organizations.—For purposes of this title, an 
organization shall be treated as an organization organized and operated exclusively 
for charitable purposes, if—

(1) such organization is organized and operated solely—
(A) to perform, on a centralized basis, one or more of the following 

services which, if performed on its own behalf by a hospital which is an 
organization described in subsection (c)(3) and exempt from taxation under 
subsection (a), would constitute activities in exercising or performing the 
purpose or function constituting the basis for its exemption: data process­
ing, purchasing, warehousing, billing and collection, food, clinical industrial 
engineering, laboratory, printing, communications, record center, and per­
sonnel (including selection, testing, training, and education of personnel) 
services; and

(B) to perform such services solely for two or more hospitals each of 
which is—

(i) an organization described in subsection (c)(3) which is exempt 
from taxation under subsection (a),

(ii) a constituent part of an organization described in subsection (c)(3) 
which is exempt from taxation under subsection (a) and which, if 
organized and operated as a separate entity, would constitute an 
organization described in subsection (c)(3), or

(iil) owned and operated by the United States, a State, the District of 
Columbia, or a possession of the United States, or a political subdivision 
or an agency or instrumentality of any of the foregoing;

(2) such organization is organized nnd operated on a cooperative basis and 
allocates or pays, within 8'/z months after the close of its taxable year, all net 
earnings to patrons on the basis of services performed for them; nnd

7 INCOME TAXES 26 § 501
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A y  r 1  /March 17, 1988 /(? jj/
TO: Senate Community and /Regional Affairs Committee Members
FROM: Senate C&RA StafwRE: CSSB 447 (C&RA) - "An Act relating to liability for damages
or injury resulting from hazardous recreational activities.."
RE: CSSB 448 (C&RA) - "An Act relating to civil liability of
certain volunteers."

These two committee substitutes respond to concerns raised when 
these bills were previously heard by the committee. CSSB 447 has 
had substantial deletion of verbiage but the bill still does the 
same thing. The CS and a mark up of the original bill showing 
the deletions is attached.
Section 1 of CSSB 448 adds subsection (d) which makes plain that 
the immunity provided for volunteers in Section 1 does not 
include applying advanced life support techniques if the 
volunteer is not authorized to do so by law. This addition was 
urged by the Department of Health and Social Services. Section 2 
expands coverage of volunteers helping the state from just 
Division of Parks volunteers to volunteers for any state 
department.
July 1, 1988 effective dates are added to both bills. Senator 
Duncan, the sponsor, supports the changes in both CS's.
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Original sponsor: Duncan

BY THE COMMUNITY AND REGIONAL
IN THE SENATE . AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 447 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to liability for damage or injury

resulting from hazardous recreational activities; and 
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.50.250 is amended to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person 
or corporation having a contract, quasi-contract, or tort claim 
against the state may bring an action against the state in the superi­
or court. A person who may present the claim under AS 44.77 may not
bring an action under this section except as set out in AS 44.77.-
040(c). A person who may bring an action under AS 36.30.560 - 36.30.- 
695 may not bring an action under this section except as set out in 
AS 36.30.685. However, an [NO] action may not be brought under this 
section if the claim

(1) is an action for tort, and is based upon an act or
omission of an employee of the state, exercising due care, in the
execution of a statute or regulation, whether or not the statute or 
regulation is valid; or is an action for tort, and based upon the 
exercise or performance or the failure to exercise or perform a dis­
cretionary function or duty on the part of a state agency or an em­
ployee of the state, whether or not the discretion involved is abused;

(2) is for damages caused by the imposition or establish­
ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,
-1- CSSB 447(C&RA)
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false arrest, malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contract rightsj_

(4) is an action for property damage or personal injury 
arising out of the person's participation in a hazardous recreational 
activity conducted on property owned, managed, or leased by the state.

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:
(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for an act of gross negligence by 
the state or an employee of the state that is the proximate cause of 
the damage or injury.

(c) Nothing in this section limits the liability of an indepen­
dent concessionaire, or a person or organization other than the state, 
whether or not the person or organization has a contractual relation­
ship with the state to use the property owned, managed, or leased by 
the state, for injury or damage suffered as a result of a hazardous 
recreational activity operated by the concessionaire, person, or 
organization on property owned, managed, or leased by the state.

(d) In this section,
(1) "hazardous recreational activity" means a recreational 

activity that creates a substantial risk of injury to a participant;
(2) "participant" means

(A) a participant, regardless of whether the person 
was directly involved in the activity in question at the time of 
the injury or damage;

(B) a person who assists another to participate in the 
activity; or

(C) a spectator who
(i) knew or reasonably should have known that the 

activity created a substantial risk of injury to the 
CSSB 447(C&RA) -2-
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spectator; and

(ii) was voluntarily in the place of risk or,
having the ability to do so, failed to leave.

* Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:
(e) In this section

(1) "hazardous recreational activity" and "participant" 
have the meanings given/irTAS 09.50.250 (dj>>

(2) "municipality" has the meaning given in AS 01.10.060
and includes a public corporation established by the municipality;

(3) "nonprofit entity" means an entity
(A) incorporated under AS 10.20; or
(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954);
(4) "village" means an unincorporated community where at

least 25 people reside as a social unit.
* Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

(f) A person may not bring an action for property damage or
personal injury arising out of the person's participation in a hazar­
dous recreational activity if the action is against

(1) a municipality, or an agent, officer, or employee of a
municipality, and the activity was conducted

(A) by the municipality; or
(B) on property owned, managed, or leased by the 

municipality; or
(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 
ordinance adopted by the municipality for a period of not more than 
five years, or an agent, officer, or employee of the municipality or 
nonprofit entity, and the activity was conducted by the nonprofit

-3- CSSB 447(C&RA)
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entity, or jointly by the municipality and the nonprofit entity, or. 
property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 
that would otherwise exist for an act of gross negligence by a munic­
ipality, a nonprofit entity, or an agent, officer, or employee of a 
municipality or nonprofit entity that is the proximate cause of the 
damage or injury.

* Sec. 5. This Act takes effect July 1, 1988.
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^  SENATE BILL NO. 447 (s/\^

BY DUNCAN

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to liability for damage or in­

jury resulting from hazardous recreational activi­

ties."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50.250 is amended to read:, 1 0

11 Sec. o: 5n.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

12 or corporation having a contract, quasi-contract, or tort claim

13 against the state may bring an action against the state in the superi-

14 or court. A person who may present the claim under AS 44.77 may not

15 bring an action under this section except as set out in AS 44.77.-

16 040(c). A person who may bring an action under AS 36.30.560 - 36.30.-

17 695 may not bring an action under this section except as set out in

18 AS 36.30.685. However, an [NO] action may not be brought under this

19 section if the claim

20 (1) is an action for tort, and is based upon an act or

21 omission of an employee of the state, exercising due care, in the

22 execution of a statute or regulation, whether or not the statute or

23 regulation is valid; or is an action for tort, and based upon the

24 exercise or performance or the failure to exercise or perform a dis-

25 cretionary function or duty on the part of a state agency or an em-

26 ployee of the state, whether or not the discretion involved is abused;

27 (2) is for damages caused by the imposition or establish-

28 ment of a quarantine by the state;

29 (3) arises out of assault, battery, false imprisonment,

SB0447a - 1 - SB 447
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false arrest, malicious prosecution, abuse of process, libel, slander, 

misrepresentation, deceit, or interference with contract rights^

(4) is an action for property damage or personal in.jurv 

arising out of the person's participation in a hazardous recreational

activity conducted on property owned, managed, or leased by the state. 

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:

(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for

(1) damage or injury suffered by a participant in a hazard­

ous recreational activity if

(A) the damage or injury resulted from a diffep«*fit 

hazardous recreational activity or dangerous condition;

(B) the state or an employee of the state

(i) knew of the different activjfty or condition;

warn the participant;

(C) the part^icipant/^acting reasonably, did not assume 

that damage or injury froiV<ne different activity or condition 

was an inherent risk of/the participation in the hazardous recre­

ational activity;

(2) damage'or injury suffered\n a case in which permission 

to participate iij/rhe hazardous recreational^ctivity was granted for 

a specific fee<f

I) injury suffered to the extent proximfe^ely caused by the 

negligent failure of the state or an employee of the SCT^e to properly 

construct or maintain in good repair a structure, recreational equip- 

<nt or machinery, or substantial work of improvement used Xin the 

nazardous recreational activity fro™ which the damage or injury arSse;

SB 447 SB0447a
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(

e or injury suffered in a case in 

<^state recklessly or with gross 

ion in a',*«il&4zardous-*tfi“glcreational

case in which

lgence pro­

activity; for 

or a iublic an- 

facil-

ities and sĵ jp̂ ices on the property does not in itself 

or grossly negligent promotion; or

an act of gross negligence by the state or an employee 

of the state that is the proximate cause of the damage or injury.

damag 

or an employee o 

moted the participation in 

purposes of this paragraph, asarrttftional 

nouncement or advertisement that merely describes

Cs Nothing in this section limits the liability of £.i indepen­

dent concessionaire, or any person or organization other than the

state, wnether or not the person or organization has a contractual

relationship with the state to use the property owned, managed, or

leased by the state, for injury or damage suffered as a result of a 

hazardous recreational activity operated by the concessionaire, per­

son, or organization on property owned, managed, or leased by the 

state.

(e) In this section,

(1) "hazardous recreational activity" means a recreational

activity that creates a substantial risk of injury to a participant,

:ludes activities such as

contact activities, exceptdiw'Tng, in places 

where or at a time when 111*t'aiards are^jn^provided and reason­

able warning has been given a»*£Tie iiullfdparty should reason­

ably have known that^>ttere was no lifeguard provT3etis^tthe time;

diving into water from other than a diving

SB0447a SB 447



2

3

4

5

6

• 7

8

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

2}
24

25

26

27

28 

29

'1 Jiving platform, or at a place or from a structure 

diving i^prohibited and reasonable warning has been

^airplane flying, animal riding^and equestrian 

activities, archefjs^bicycling, boating, cjyfss-country and down­

hill skiing, gymnastics^sjjang gliding^hockey and roller hockey, 

ice skating, kayaking, motor?5>^d^ehicle racing, off road motor­

cycling, off-road four-wheej^^rivifrg. orienteering, pistol and 

rifle shooting, rock combing and ices ̂ clinfbing, rocketeering, 

rodeo, scuba divir̂ gsf" skateboarding, sky divibc, spelunking, sport 

parachuting, shorts in which it is reasonably r^reseea&le that 

there wiyribe rough bodily contact by participant^^ surfing, 

tracjp^and field sports, trampolining, tree climbing, tr^L rope

Tinging, water skii. g, white water rafting, and wind ^uiflFinj^V^

(2) "participant" means

(A) a participant, regardless of whether the person 

was directly involved in the activity in question at the time of 

the injury or damage;

(B) a person who assists another to participate in the 

activity; or

(C) a spectator who

(i) knew or reasonably should have known th. .« 

activity created a substantial risk of injury to the specta­

tor; and

(ii) was voluntarily in the place of risk or,

having the ability to do so, failed to leave;

(3) "specific fee"

(A) means a fee charged specifically for participation 

in the hazardous recreational activity from which the damage or 

injury arose;

SB 447 -4- SB0447a



1 (B) does not include

2 (i) a fee or “'nsideration charged for a general

3 purpose such as a general park admission charge, a vehicle

4 entry or parking fee, an administrative or group use appli-

5 cation or permit fee, or a fee reasonably necessary for the

6 support of the recreational program that involves the haz-

7 ardous recreational activity;

8 (ii) a fee paid in trust to a municipality for the

9 benefit of a private organization that originates, sponsors,

10 or conducts a hazardous recreational activity.

11 * Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:

12 (e) In this section

^  13 (1) "hazardous recreational activity," "participant," and

14 "specific fee" have the meanings given in AS 09.50.250(e);

15 (2) "municipality" has the meaning given in AS 01.10.060

16 and includes a public corporation established by the municipality;

17 (3) "nonprofit entity" means an entity

18 (A) incorporated under AS 10.20; or

19 (B) exempt from taxation under 26 U.S.C. 501(c)(3)

20 (Internal Revenue Code of 1954);

21 (4) "village' means an unincorporated community where at

22 least 25 people reside »s a social unit.

23 * Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

24 (f) A person may not bring an action for property damage or

25 personal injury arising out of the person's participation in a hazar-

26 dot’s recreational activity if the action is against

27 (1) a municipality, or an agent, officer, or employee of a

28 municipality, and the activity was conducted

) 29 (A) by the municipality; or

SB0447a - 5 -  SB 447
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(B) on property owned, managed, or leased by the 

municipality; or

(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 

ordinance adopted by the municipality for a period of not more than 

five years, or an agent, officer, or employee of the municipality or 

nonprofit entity, and the activity was conducted by the nonprofit 

entity, or jointly by the municipality and the nonprofit entity, on 

property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 

that would otherwise exist for

\  (1) damage or injury suffered by a participant in a hazard­

ous recreational activity if

(A) the damage or injury resulted from ar different 

hazardou^recreational activity or dangerous condition;

(ito a municipality, a nonprofit ejrftity, or an agent, 

officer, or employee of the municipality'or nonprofit entity

(iJV knew of the dif^rent activity or condition;

and

(ii) failedbO protect or warn the participant;

and S' 'v

(C) the participant, reasonably, did not assume

that damage or injury from the different activity or condition

was an inherent risk of the participation in the hazardous recre­

ational activity;

v\2) damage or injury suffered in a case which permission 

to paj^cipate in the hazardous recreational activity V s  granted for 

a sj^cific fee;

X  (3) the owner of recreational equipment or macn^ery, a

SB 447 -6- SB044%.
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stmftt^re, or a substantial work of improvement used in jj^’hazardous 

recreational^a^tivity, or an employee of the owner, %fft injury proxi- 

mately caused by thfcsqegligent failure by the or employee to

properly construct or maintain in good rê tdfr the equipment, machin­

ery, structure, or improvement; ~  ^

(4) damage or injur^j^ufferetS^n a case in which a munici­

pality, a nonprofit entitv^or an agent, offiS^r, or employee of a 

municipality or nonprofit entity recklessly or w i t V  gross negligence 

promoted as safejfie participation in a hazardous recreational activi­

ty; for purpjg^es of this paragraph, promotional literature a public 

announcement or advertisement that merely describes the available 

facilities and services on the property does not in itself consti^te 

reckless or grossly negligent promotion; or

an act of gross negligence by a municipality, a non­

profit entity, or an agent, officer, or employee of a municipality or 

^nonprofit entity that is the proximate cause of the damage or injury.

N o t h i n g  i n  (g )  o f  t h i s  s e c t i o n  c r e a t e s  a  d u t y  o f  c a r e  o r  

o a s i s  o f  l i a b i l i t y  f o r  p e r s o n a l  i n j u r y  o r  f o r  d a m a g e  t o  p e r s o n a l

p r o p e r t y .

I, ( W

SB0447a - 7 -  SB 447
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3/17/88

Original sponsor: Duncan

IN THE SENATE BY THE COMMUNITY AND 
REGIONAL AFFAIRS COMMITTEE

CS FOR SENATE BILL NO.: 44'8$(C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to civil liability of certain volun­

teers and civil liability for emergency aid; and 
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) An organization and its members are not liable for civil 
damages as a result of an act or omission in providing first aid, 
search, rescue, or other emergency services, regardless of whether the 
organization or members are under a preexisting duty to render assis­
tance, if

(1) the organization exists for the purpose of providing
the service rendered; and

(2) the member provides the service while acting as a 
volunteer member of the organization.

(d) The immunity provided under this section does not apply to 
civil damages that result from providing or attempting to provide any 
of the following advanced life support techniques unless the person
who provided them was authorized by law to provide them:

(1) electric cardiac defibrillation;
(2) administration of antiarrhythmic agents;
(3) intravenous therapy;
(4) intramuscular therapy; or
(5) use of endotracheal intubation devices or esophageal 

airway devices.
-1- CSSB 448(C&RA)
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(e) In this section, "volunteer" means a person who is paid not
more than $500 a year, not including reimbursement for expenses ac­
tually incurred, for providing emergency services.

* Sec. 2. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.098. CIVIL LIABILITY OP CERTAIN VOLUNTEERS. (a) ABILITY OP CERI 

D i V  0 *person working as a volunteer for" tHe state/’ for a municipality, or 
for a nonprofit entity is not liable for civil damages as a result of 
an act or omission while acting in good faith and within the person's 
official functions and duties.

(b) This section does not preclude liability for civil damages 
as a result of gross negligence, recklessness, or intentional miscon­
duct .

(c) This section does not affect
(1) a civil action brought by the state, a municipality, or 

a nonprofit entity against, respectively, a volunteer of the state, 
the municipality, or the entity;^.

(2) the liability of the state, a municipality, or a non­
profit entity with respect to injury caused to a person.

(d) In this section,
(1) "municipality" has the meaning given in AS 01.10.060 

and includes a public corporation established by a municipality;
(2) "nonprofit entity" means an entity

(A) incorporated under AS 10.20; or
(B) exempt from taxation under 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954); a .
(3) "volunteer" means a person who is paid not more >bnan

$500 a year, not including reimbursement for expenses actually incur­
red, for services performed for the state, a municipality, or a non­
profit entity.

CSSB <*48(C&RA) -2-
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* Sec. 3. This Act takes effect July 1, 1988.
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Position Paper 
SB 448

For an Act entitled: "An Act relating to civil liability of
certain volunteers."

This Act amends AS 09.65.090 (civil liability for emer­
gency aid) to expand the coverage to a person who provides 
emergency services (e.g., first aid and search and rescue) 
while acting as a volunteer for an organization that exists 
for the purpose of providing the service rendered, regardless 
of whether the organization or members are under a preexisting 
duty to render assistance. Currently, AS 09.65.090 provides 
immunity from liability only to persons who do not have a 
preexisting duty to act.

This Act also amends AS 09.65 by adding a new section 
to provide immunity from liability for civil damages for 
volunteers working for the Division of Parks and Outdoor 
Recreation, Department of Natural Resources; for a munici­
pality; or for a nonprofit entity if the person is acting 
in good faith and within the person's official functions and 
duties. This section does not preclude liability for civil 
damages as a result of gross negligence, recklessness, or 
intentional misconduct.
Impact of Bill

This legislation increases immunity from liability for 
volunteer workers, many of whom have a preexisting duty to 
act and, consequently, are not covered by AS 09.65. It is 
expected that passage of this legislation would increase the 
number of individuals willing to provide volunteer services and 
would decrease the rate of attrition among volunteer workers.
Position

The Department of Health and Social Services supports 
the intent of this legislation. However, the department 
recommends that SB 448 be amended to add the following 
statement:

AS 09..65.090(e) -This section does not appl-y to
persons who provide advanced life support mecical
procedures, including cardiac defibrillation,
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Position Paper, SB 448, pg. 2

administration of antiarrhythmic agents, intra­
venous therapy, intramuscular therapy, or use of 
esophageal airway devices or endotracheal intuba­
tion devices, or other invasive medical procedures, 
unless the person is authorized by law to perform 
these procedures.

Recommended by:

Date

Approved by:

Date:

ElLrabeth ftarcT, M.N. '
Director 
Division of Public Health

~ } h c fu 4 . 7u h h ^ T U j- n d[yra fli. MunsonMyra
Commissioner 
Department of Health and 
Social Services
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STATE OF ALASKA 
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BILL VERSION: 
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FISCAL NOTE
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BILL NO: SB 448 DATE: 3 /2 /8 8

TITLE: »An Act relating to civil CONTACT:
liability of certain 
volunteers."

Col. Robert E. Jent 
269-5641

Search and rescue missions in Alaska are the responsibility of the Alaska State 
Troopers, U.S. Air Force, and U.S. Coast Guard. All three agencies use 
volunteers to aid in the search activities. Probably 70% of all Trooper 
searches are conducted by volunteers acting under the direction of the 
Troopers. The organized volunteers are trained, equipped, and ready on a 
moment's notice. All search and rescue agencies depend on the volunteers. 
Without volunteers our job would be more difficult and time consuming. This 
bill provides the volunteers with a degree of civil protection if someone is 
inadvertently injured during the rescue.

Uncompensated volunteers are often reluctant to assist state agencies dealing 
with emergency services because of a fear of civil liability. Others are 
unwilling to become volunteers for the same reason.

The Department of Public Safety supports this legislation.



STATE OF ALASKA 

1988 LEGISLATIVE SESSION

REQUEST _________

BILL VERSION: SB 4k8
PUBLISH DATE:

FISCAL NOTE

Revision Date: ________________________________
Title: "An Act granting immunity . . . for
_________providing . . . emergency services."
Sponsor: Sen. Duncan_________________________
Requestor: Senate C&RA________________

Agency Affected: Public Safety
BRU: Alaska State Troopers______

Components: Detachments____________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY88 FY89 FY90 FY91 FY92 FY93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS
FEDERAL FUNDS
OTHER
TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No increase or decrease in the level of expenditures in anticipated as a result of the 
passage of this legislation.

Prepared by: 
Division:

Francis C. Allan
Alaska State Troopers

Approved by Commissioner 
Agency: Public Safety

Phone:
Date:

269-5691
2/23/88

Date:
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Original sponsor: Duncan

BY THE COMMUNITY AND REGIONAL
IN THE SENATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 367 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to optional exemptions from munic­
ipal taxes."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.45.050(b) is amended to read:

(b) A municipality may by ordinance
(1) classify boats and vessels for the purposes of taxation 

and may establish the assessed valuation of boats and vessels on the 
basis of their registered or certificated net tonnage;

(2) classify and exempt from taxation
(A) the property of an organization not organized for 

business or profit-making purposes and used exclusively for 
community purposes if the income derived from rental of that 

property does not exceed the actual cost to the owner of the use 
by the renter;

(B) historic sites, buildings, and monuments;
(C) land of a nonprofit organization ujed for agricul­

tural purposes if rights to subdivide the land are conveyed to 
the state and the conveyance includes a covenant restricting use 

of the land to agricultural purposes only; rights conveyed to the 
state under this subparagraph may be conveyed by the state only 
in accordance with AS 38.05.069(c);

(3) exempt personal property from taxation;
(4) exempt business inventories from taxation;

(5) classify as to type and exempt or partially exempt any

-1- CSSB 367(C&RA)



or all types of motor vehicles from taxation^

(6) classify as to type and exempt or partially exempt any 
or all inventories produced from the processing or manufacturing in 
the state of a natural resource originating in the state;

(7) exempt, for a period not to exceed five years, personal 
property used in the processing of fisheries resources from up to 100 

percent of the rate of taxes levied on other property; for purposes of 
this paragraph "fisheries resources" includes all aquatic plants and 
animals.

CSSB 367(C&RA) - 2-
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IN THE SENAT

■ SENATE BILL NO. 447

BY DUNCAN

IN THf LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to liability for damage or in­

jury resulting from hazardous recreational activi­

ties ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.50.250 is amended to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

or corporation having a contract, quasi-contract, or tort claim 

against the state may bring an action against the state in the superi­

or court. A person who may present the claim under AS 44.77 may not 

bring an action under this section except as set out in AS 44.77.-

040(c). A person who may bring an action under AS 36.30.560 - 36.30.-

695 may not bring an action under this section except as set out in

AS 36.30.685. However, an [NO] action may not be brought under this 

section if the claim

(1) is an action for tort, and is basei upon an act or

omission of an employee of the state, exercising due care, in the

execution of a statute or regulation, whether or not the statute or 

regulation is valid; or is an action for tort, and based upon the 

exercise or performance or the failure to exercise or perform a dis­

cretionary function or duty on the part of a state agency or an em­

ployee of the state, whether or not the discretion involved is abused;

(2) is for damages caused by the imposition or establish­

ment of a quarantine by the state;

(3) arises out of assault, battery, false imprisonment,
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1 false arrest, malicious prosecution, abuse of process, libel, slander,

2 misrepresentation, deceit, or interference with contract rights^

3 (4) is an action for property damage or personal injury

4 arising out of the person's participation in a hazardous recreational

5 activity conducted on property owned, managed, or leased by the state.

* Sec. 2. AS 09.50.250 is amended by adding new subsections to read:

(b) The provisions of (a)(4) of this section do not limit lia­

bility that would otherwise exist for » - *________ — — —

(1) damage or injury suffered by a participant in a^hazard; 

is recreational activity if

(A) the damage or injury resulted frotn a/Dif ferent 

hazar&^us recreational activity or dangerous^^ndptlon;

[) the state or an employee x5r ther :state

4) knew of the difjrerent^ctivity or condition;

(ii) faiI>gd/to protect or warn the participant;

(C) tĥ r participant,\acting reasonably, did not assume 

that damage o. /inju<py from the different activity or condition 

was an inherenty<isk of the participation in the hazardous recre- 

ationalactiyity;

(2)y/damage or injury suff-£jed— i-n a casfk tn ulii eh- pnmrrssi on 

to particip^e^inthe hazardous recreational activityywas granted for 

a specific fee;

(3) injury suffered to the extent proximately c\psed by the 

^gligent failure of the state or an employee of the&feafe to\properly

construct or maintain in good repair a^s-trtTcture, recreational Vquip- 

ment or machinery, or substaAfc-ial work of improvement used in Nfhe 

hazardous recreatipnalTactivity f *om which the damage or injury arose^y
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2

3

4

5

6

7

8 

9

10

11

12

“13

14

15

16

17

18

19

20 

21 

22 

23

1 (4) damage or injury suffered Juj^er'case in which the^'state 

or an employe<of the state re clUĵ e-S'Ty or with gp>as''negligence pro­

moted the participatioft^ijr^a hazardojis—'recreational activity; for 

purposes of thi^j3aragraph^prt5moTri«cia3. literature or a public an- 

nouncemep£''or advertisement that merely descrTi>oi the available facil­

ities and §edrvices on the property does not in itself "Ct>RS£itute a 

reckjerss or grossly negligent promotion; or

¥  an act of gross negligence by the state or an employee 

of the state that is the proximate cause of the damage or injury.

(d) Nothing in this section limits the liability of an indepen­

dent concessionaire, or any person or organization other than the 

state, whether or not the person or organization has a contractual 

relationship with the state to use the property owned, managed, or 

leased by the state, for injury or damage suffered as a result of a 

hazardous recreational activity operated by the concessionaire, per­

son, or organization on property owned, managed, or leased by the 

state.

(e) In this section,

(1) "hazardous recreational activity" means a recreational 

activity that creates a substantial risk of injury to a participant* 

includes activities such as

water contact activities, excjyrfe—ttlving, in places 

where or at a time wTT&n-i^eguarjLS'-'are not provided and reason­

able warning has beeij^tven or tlT&^injured party should reason­

ably have Jyietfn that there was no lifeguard^pTwtided at the time;

(B) diving into water from other than a divTrrtg^ board
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or\diving platform, or at a place or from a structure where 

diving\sis prohibited and reasonable warning has been given;

C) airplane flying, animal riding and eqtfestrian 

activities, archery, bicycling, boating, cross-cptifitry and down­

hill skiing, gymnasrxcs, hang gliding, hockey and roller hockey, 

ice skating, kayaking, motorized veh>dle racing, off-road motor­

cycling, off-road four-wheel ̂ R^ving, orienteering, pistol and 

rifl,( shooting, rock cliptiSing and^slce climbing, rocketeering, 

rodeo, scuba divings skateboarding, sky discing, spelunking, sport 

parachuiing^ffports in which it is reasonably\foreseeable that 

there be rough bodily contact by participant^ surfing,

t i ^ k  and f:eld sports, trampolining, tree climbing, trcte rope 

swinging, waier skiing, white water rafting, and wind surfing;

14 (2) "participant means

15 (A) a participant, regardless of whether the person

16 was directly involved in the activity ir. question at the time of

17 the injury or damage;

18 (B) a person who assists another to participate in the

19 activity; or

20 (C) a spectator who

21 (i) knew or reasonably should have known that the

22 activity created a substantial risk of injury to the specta-

23 tor; and

24 (ii) was voluntarily in the place oi risk or,

25 having the ability to do so, failed to leave;

26 (3) "specific fee"

27 (A) means a fee charged specifically for participation

28 in the hazardous recreational activity from which the damage or

29 injury arose;
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1 (B) does not include

2 (i) a fee ox- consideration charged for a general

3 purpose such as a general park admission charge, a vehicle

4 entry or parking fee, an administrative or group use appli-

5 cation or permit fee, or a fee reasonably necessary for the

6 support of the recreational program that involves the haz-

7 ardous recreational activity;

8 (ii) a fee paid in trust to a municipality for the

9 benefit of a px’ivate organization that originates, sponsors,

10 or conducts a hazardous recreational activity.

11 * Sec. 3. AS 09.65.070(e) is repealed and reenacted to read:

12 (e) In this section

13 (1) "hazardous recreational activity," "participant," and

14 "specific fee" have the meanings given in AS 09.50.250(e);

15 (2) "municipality" has the meaning given in AS 01.10.060

16 and includes a public corporation established by the municipality;

17 (3) "nonprofit entity" means an entity

18 (A) incorporated under AS 10.20; or

19 (B) exempt from taxation under 26 U.S.C. 501(c)(3)

20 (Internal Revenue Code of 1954);

21 (4) "village" means an unincorporated community where at

22 least 25 people reside as a social unit.

23 * Sec. 4. AS 09.65.070 is amended by adding new subsections to read:

24 (f) A person may not bring an action for property damage or

25 personal injury arising out of the person's participation in a hazar-

26 dous recreational activity if the action is against

27 (1) a municipality, or an agent, officer, or employee of a

28 municipality, and the activity was conducted

29 (A) by the municipality; or
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uage or injury suffered by a participant in a h*Czard

oufi recnsntional activity i

the damage or injury resulted fr

a munic

SB044

(B) on property owned, managed, or leased by the 

municipality; or

(2) a municipality, or a nonprofit entity whose recreation­

al activities are cosponsored by a municipality under the terms of an 

ordinance adopted by the municipality for a period of not more than 

five years, or an agent, officer, or employee of the municipality or 

mnprofit entity, and the activity was conducted by the nonprofit 

entity, or jointly by the municipality and the nonprofit entity, on 

property owned, managed, or leased by the municipality.

(g) The provisions of (f) of this section do not limit liability 

that would otherwise exist for • • •

different

hazardous\recreational activity or dangerous eontition;

ipality, a nonprofrr entity , or an agent, 

ofit entity

or condition;

f the municipality ,or nonpi 

Ew of the different activi

(ii) fai\ledXp protect /or warn

(C) the participant, acting reasonably,

nt activity

was an inherent risk of the participation in the hazardous recre= 

at'aonal actxivity; \ / n. J

\ damage or injury suffered in a casein which permission

to participate in the hazardous recreational activity was granted for 

a spec^ic fee; \

/  (3) the owner of recreational equipment or machinery, a

SB 447



^tructureSspr a substantial work of improvement used in a haxlrdous 

recreational activity, or an employee of the owner, for^jrfTjury^pfoxi- 

mately caused D^'<hesqegligent failure by the owpdr 9 * ^  employee to 

properly construct or m&^qtain in good repaj^j£>e equipment, machin­

ery, structure, or improvemer

(4) damage or injury 'kĵ fTebojl in a case in which a munici­

pality, a nonprofit entity, at an a^-qnt, officer, or employee of a 

municipality or nonprofit entity recklessly or wixlv gross negligence 

promoted as safe tb^participation in a hazardous recreational activi­

ty; for purpptfe^/of this paragraph, promotionalN literature or £tsj>ublic 

announc^irfent/or advertisement that merely describes the available 

facilitip^ and services on the property does not in itself constitute

y'a nr ______

an act of gross negligence by a municipality, a non­

profit entity, or an agent, officer, or employee of a municipality or
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ALASKA RAILROAD c o r p o r a t i o n

P.O. Box 7-2111 • Anchorage, Alaska 99510-7069

VIA TELECOPY

March 17. 1988

Honorable Arliss Sturgulewski
Chairman, Senate Community & Regional Affairs Committee 
Pouch V
Juneau, Alaska 99811
Re: SB 447, An Act Relating to Liability for Damage or

Injury Resulting from Hazardous Recreational Activities

Dear Arliss,
I understand that Senate Bill No. 447 will be considered by 
your committee this afternoon. Thank you for this opportuinity 
to express support for the legislation on the behalf of the 
Alaska Railroad Corporation ("ARRC").
As you know, SB 447 will protect the state and municipalities 
by placing limitations on their liability to those who engage 
in hazardous recreational activities on public lands and in 
public facilities. Examples include airplane flying, animal 
riding, archery, bicycling, boating, gymnastics. etc. By 
encouraging public authorities to open their lands and 
facilities for these activities. SB 447 will directly benefit 
tens of thousands of recreationalists and help maintain a 
tradition of active and vigorous Alaska living.
Since we anticipate that others will do a better job of 
generally explaining how litigation prosecuted by a few has 
closed indoor and outdoor recreational opportunities for many 
in Alaska, I would like to discuss the "no trespass" policy 
which ARRC has been forced to implement on its lands and 
facilities in light of the risk and reality of lawsuits by 
unauthorized users. Clearly, this is not a policy we are fond 
of enforcing. However, unless legislative relief is 
forthcoming, ARRC must act responsibility to protect its assets 
and income by continuing to deny access to rail lands and 
facilities for recreational use.
The Alaska Railroad Corporation owns and operates more than 500
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miles of track winding through remote wilderness areas and
congested urban settings. The property 100 feet either side
from the center line of the track is called the
"right-of-way." Currently, railroad rights-of-way are 
offlimits to joggers, walkers, biclyclers, hikers, hunters, 
fishermen, three-wheelers, snowmobilers, berry pickers, and 
others out of concern for their safety and the safety of our 
train crews and passengers. The most dangerous portion of the 
right-of-way is, of course, its roadbed. The roadbed consists 
of gravel or ballast and supports rails and ties. Trains 
passing over the roadbed cannot stop quickly or swerve to avoid 
people. Although trains are huge machines, environmental
conditions can muffle sounds, whistles, and other train 
noises. Snowmachines, three-wheelers, and joggers with head 
sets pose special problems because approaching trains may not 
be heard over the roar of private vehicles or radios. Flying 
debris stirred up by passing trains is also a safety concern. 
Also, trains do not usually run according to a fixed 
timetable. Trains can come from any direction at any time. 
For these reasons, safety will always require that 
recreationalists keep a safe distance from the roadbed.
Nonetheless, there are land parcels, facilities such as 
walkways fixed to bridges, climbing rocks, tidelands, and other 
portions of the right-of-way which ARRC could open for 
recreational use and access if protection from unwarranted 
litigation was assured. These lands and facilities are not 
inherently dangerous, but have beon offlimits for fear trial 
attorneys will cite a growing list of troublesome court 
decisions and argue that some unknown dona^r lead to a client's 
injury or that the practice of opening other rail properties to 
public use also "invited" or "attracted" their client to the 
roadbed area where injury resulted.
We regret that the majority of hikers, fishermen, hunters, 
canoeists, snowmachiners, mushers, and others who do exercise 
caution as they enjoy their activities bear the brunt of closed 
recreation opportunities and our "no trespass" policy. SB 447 
cap make a difference and is important legislation for a 
traciuionally open Alaska.
As a technical matter, we recommend that the definition of 
"hazardous recreational activity" be modified to either include 
additional activities or adopt a broad, generic standard. 
Activities which may have been overlooked include 
snowmachining, mushing, all-terrain vehicle operation, rock 
climbing, and windsurfing.
Finally, SB 447 will permit liability against the state or 
municipality for "an act of gross negligence... that is the 
proximate cause of the damage or injury." Section 2(b)(5); 
section 4(g)(5). To truly effect its purpose to encourage the 
opening of public lands and facilities for recreation these
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sections should be changed to: "a willful or malicious act by
the [state or municipality] or an employee of the [state or 
municipality] that is the sole cause of the damage or injury."
Clearly, this exception to a general limitation of liability is 
intended to prevent public authorities from actively taking 
steps to injure recreationalists. Unfortunately, "gross 
negligence" will not effect that purpose without subjecting 
public authorities to arguments by trial attorneys that acts of 
simple negligence are really acts of gross negligence. There 
is simply too much room left for argument as to what is 
"simple" and what is "gross" negligence. For example, will a 
torougn be subjected to liability for opening its hockey rink 
for "pick up" games if it fails to supervise a group of 
unsupervised teenagers who have been known to suffer injuries 
on other occasions? Is that "gross" negligence? Courts will 
disagree and, of equal importance, public authorities will be 
put to the same tremendous expense of defending lawsuits under 
this exception as presently drafted as they do today. As it 
stands now, SP 447's effectiveness may be entirely vitiated by 
the wording of this single exception.
A public authority's defense costs are not significantly 
defrayed by an award of partial attorney's fees against 
unsuccessful claimants who frequently cannot afford to pay. 
And these costs cannot be assessed against trial attorneys who 
may advise injured recreationalists to pursue claims of "gross" 
negligence, even if a claim is mariginal or unfounded. Concern 
about depleting public budgets through payment of 
unreimburseable defense costs will continue to be a deterrent 
to many recreational activities. On the other hand, a "willful 
or malicious" standard will better effect the purpose of this 
legislation, discourage spurious litigation, and encourage the 
opening of public lands and facilities for recreatonal 
activities by signficantly reducing the risk of adverse claims 
and ,.elated defense costs.
Thank you again for this opportunity to comment. We are 
hopeful that SB 447 will be amended in these important respects 
and reported favorably from your committee. I have asked our 
legislative liaison, Rick Urion, to present this letter to you 
on my behalf. We will stand by here to help address questions 
which may be raised by our letter or Rick's comments.
Sincerely,

F.G. Turpin 
President & CEO

cc: Mr. Rick Urion
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IN THE SENATE BY DUNCAN

SENATE BILL NO. 448

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil liability of certain volun­

teers ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.090 is amended by adding new subsections to read:

(c) An organization and its members are not liable for civil 

damages as a result oi an act or omission in providing first aid, 

search, rescue, or other emergency services, regardless of whether the 

organization or members are under a preexisting duty to render assis­

tance, if' r

volunteer member of the organization.

(d) In this section, "volunteer" means a person who receives 

financial consideration of not more than $500 a year, not including 

reimbursement for expenses actually incurred, for providing emergency 

services.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.098. CIVIL LIABILITY OF CERTAIN VOLUNTEERS. (a) A

person working as a volunteer for the division of parks and outdoor 

recreation, Department of Natural Resources, for a municipality, or

for a nonprofit entity is not liable for civil damages as a result of

an act or omission while acting in g o a n d  within the person's

ofc&i-e’Fai functions and duties. C t

(1) the organization exists for the purpose of providing

the service rendered; and

(2) the member provided the service while acting as a
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(b) This section does not preclude liability for civil damages 

as a result of gross negligence, recklessness, or intentional miscon­

duct .

(c) This section does not affect

(1) a civil action brought by the state, a municipality, or 

a nonprofit entity against, respectively, a volunteer of the division 

of parks and outdoor recreation, the municipality, or the entity;

(2) the liability of the state, a municipality, or a non­

profit entity with respect to injury caused to a person.

(d) In this section,

(1) "municipality" has the meaning given in AS 01.10.060 

and includes a public corporation established by a municipality;

(2) "nonprofit entity" means an entity

(A) incorporated under AS 10.20; or

(B) exempt from taxation under 26 U.S.C. 501(c)(3) 

(Internal Revenue Code of 1954);

(3) "volunteer" means a person who receives financial 

consideration of not more than $500 a year, not including reimburse-

448 -2- SB0448a



BY SENATO R DUNCAN

• 'A n  A c t  r e l a t i n g  t o  c i v i l  l i a b i l i t y  o f  c e r t a i n  v o l u n t e e r s . "  

S e c t i o n  1 .

P r o v i d e s  p r o t e c t i o n  f r o m  c i v i l  l i a b i l i t y  f o r  c e r t a i n  
o r g a n i z a t i o n s  ( C i v i l  A i r  P a t r o l ,  N a t i o n a l  s k i  P a t r o l ,  S e a  D o g s ,  
e t c . )  a n d  t h e i r  m e m b e r s .  C u r r e n t l y  t h e s e  o r g a n i z a t i o n s  m a y  f a c e  
c i v i l  l i a b i l i t y  f o r  a n  a c t  o r  o m i s s i o n  i n  p r o v i d i n g  f i r s t  a i d ,  
s e a r c h ,  r e s c u e ,  o r  o t h e r  e m e r g e n c y  s e r v i c e s .

S e c t i o n  2 .

E x t e n d s  p r o t e c t i o n  t o  v o l u n t e e r s  f o r  t h e  d i v i s i o n  o f  p a r k s  
a n d  o u t d o o r  r e c r e a t i o n ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  f o r  
m u n i c i p a l i t i e s ,  a n d  c e r t a i n  n o n p r o f i t  e n t i t i e s .  H o w e v e r ,  t h i s  
p r o t e c t i o n  d o e s  n o t  p r e c l u d e  a  v o l u n t e e r s  l i a b i l i t y  f o r  c i v i l  
d a m a g e s  a s  a  r e s u l t  o f  g r o s s  n e g l i g e n c e ,  r e c k l e s s n e s s ,  o r  
i n t e n t i o n a l  m i s c o n d u c t .

A n  a g e n c y ,  m u n i c i p a l i t y ,  o r  n o n p r o f i t  e n t i t y  c o u l d  s t i l l  b e  
h e l d  l i a b l e .

A " v o l u n t e e r "  m e a n s  a  p e r s o n  w h o  r e c e i v e s  f i n a n c i a l  
c o n s i d e r a t i o n  o f  n o t  m o r e  t h a n  $ 5 0 0  a  y e a r ,  n o t  i n c u l d i n g  
r e i m b u r s e m e n t  f o r  e x p e n s e s  a c t u a l l y  i n c u r r e d ,  f o r  s e r v i c e s  
p e r f o r m e d  f o r  a  m u n i c i p a l i t y  o r  n o n p r o f i t  e n t i t y .

Senate Bill 448
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H O W A R D  A .  L A Z A R

June 29, 1987

Ronald M. Sturtz, Esq.
Hannoch Weisman
4 Becker Farm Road
Roseland, New Jersey 07068-3788
Re: Coverage of ski patrollers under the Good Samaritan laws
Dear Ron:

I read with interest yours dated June 24, 1987, to Walter with 
copies to the other members of the National Legal Committee. In 
particular, I appreciated your enclosure of the decision in Praet v. 
Borough of Savreville. It reflects, as the case indicates, a 1971 
Alaska decision entitled Lee v. State, 490 P.2d 1206 (Alaska 1971). 
Based on the Lee case, I have consistently advised ski patrollers that 
they are not protected by the Good Samaritan law as construed by the 
Alaska Supreme Court.

As you will recall, this matter came up in correspondence to 
Warren Bowman, National Medical Advisor, from Walter Gregg dated 
October 16, 1986. At that time, I sent a copy of the Lee case to 
Walter, along with the suggestion that we discuss the Good Samaritan 
situation at our next meeting. A copy of my correspondence to Walter 
is enclosed.

I look forward to our potential meeting during the winter of 
1987-88.

Very truly yours
DELANEY, WILES, HAYES, 
REITMAN & BRUBAKER, INC

Marc D. Bond
MDB:bv:spia001
Encl.
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August 28, 1987

Ron Dippold
Regional Director, South East Region 
National Ski Patrol System, Inc.
8318 Counterpane Lane 
Juneau, Alaska 99801
Re: Coverage of Ski Patrollers under the Good Samaritan Act.
Dear Ron:

It has come to my attention that the topic of the Good Samaritan 
Act came up at the Alaska Division Board Meeting recently held in 
Juneau. I apologize for my inability to attend that meeting, but I 
had a prior commitment made in January of this year for that week.

The Good Samaritan Act (AS 09.65.090) has been the topic of
extensive correspondence between Division legal advisors in recent
months. It is an important question, because patrollers have the 
right to know the potential liability they may incur by participating 
in ski patrol activities.

Based on a 1971 case decided by the Alaska Supreme Court, I have 
consistently taken the position that it is doubtful whether ski 
patrollers, either voluntary or professional, have any protection 
under Alaska's Good Samaritan Act. In Lee v. State, a State Trooper 
was called to the scene of an incident involving a lion attack against 
a carnival goer. The Trooper used his pistol to kill the lion. 
Unfortunately, in so doing, he also wounded the carnival goer. In its
opinion, the Alaska Supreme Court held that the purpose of the Good
Samaritan statutes is to induce voluntary rescue by removing the fear 
of potential liability of those that are not under some preexisting 
duty rescue. The court held that the Trooper could be held liable 
based on simple negligence, because he was under a duty to go to the 
aid of the carnival goer. Thus, the Good Samaritan statute was held 
inapplicable.

A ski patroller who is on duty and in the ski patrol uniform has 
an existing obligation to rescue injured individuals in the area or on 
the trails. Since patrollers have this duty, I believe it most likely
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the Alaska Supreme Court would rule patrollers are not protected by 
the Good Samaritan Act.

It should be noted that patrollers who are state-certified 
Emergency Medical Technicians (AS 18.08.086) or Paramedics (AS 
08.64.366) are protected against liability for simple negligence by 
separate state statutes.

I have enclosed a copy of a monograph titled "The Legal Respon­
sibility of Ski Patrollers," which was published in three installments 
in Frozen Slats two seasons ago. In addition, I have enclosed corre­
spondence between myself and Walter Gregg, National Legal Counsel, and 
Ron Sturtz, Eastern Division Legal Counsel, concerning the Good 
Samaritan Act. I note with interest that Ron was successful in having 
the New Jersey Legislature specifically name volunteer ski patrollers 
as being protected by the Good Samaritan Act.

If you have further questions on this topic, or any other legal 
matters relating to the ski patrol, please do not hesitate to contact 
me.

Very truly yours,
DELANEY, WILES, HAYES, 
REITMAN & BRUBAKER, INC

Marc D. Bond
MDBrbv:ski42
Encl.



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 12, 1988

SUBJECT: Civil liability of volunteers
(Work Order No. 5-1484)

TO: Senator Jim Duncan
FROM: Edward H. Hein

Legislative Counsel

Enclosed is the draft bill I discussed with your assistant, 
Dale Staley, relating to providing immunity for volunteers 
of municipalities and nonprofit organizations. The draft 
also incorporates provisions of HB 340, introduced by 
Representative Davis, that extends coverage under the Good 
Samaritan law to emergency services volunteers, such as ski 
patrol, search and rescue units, and independent volunteer 
fire department personnel.
Note that the definition I have provided for "nonprofit 
entity" at page 2, lines 11-14 makes reference to Section 
501(c) of the Internal Revenue Code, which exempts nonprofit 
organizations from federal income taxes. Section 501(c) 
encompasses numerous types of organizations, which are 
spelled out in paragraphs (1) - (25) (see attached copy of 
IRS code). Nonprofits are often referred to as sec. 
501(c)(3) organizations, but the federal bill (H.R. 911) I 
was given to use as a model defines nonprofits by reference 
to all of sec. 501(c). You may wish to consider whether you 
want to include all 25 types of organizations described in 
501(c) within the immunity provided in your bill.
If I may be of further assistance, please feel free to con­
tact me at your convenience.

Enclosure
EHH:gc 
WKG1:023



SENATE HO. 2T10S

A n Act exempting volunteers of certain organizations from 

liability for damages under certain conditions and supplem ent­

ing P. L. 1959, c. 90 (C. 2A.-53A-7 et seq.).

B e r r  e x a c t e d  by the Senate and General Assembly of the State 
of New Jersey: .. •
• I? a. Notwithstanding any other provision of law to the contrary, 
no person serving without compensation, other than reimbursement 
for actual expenses, as a trustee, director, officer or voluntary 
member of any board, council or governing body of any nonprofit 
corporation, society or association as provided in P. L. 1959, c. 90 
(C. 2A:53A-7 to 2A.-53A-11), or nonprofit federation council or 
affiliated group composed of these organizations or a voluntary 
association as provided by P. L. 1979, c. 172 (C. 18A:ll-3) or to a 
conference under the jurisdiction of such a voluntary' association, 
shall be liable for damages resulting from the exercise of judg­
ment or discretion in connection with the duties of his office unless 
the actions evidence a reckless disregard for the duties imposed 
by the position.
b. Notwithstanding any provisions of law to the contrary, no 

person who provides volunteer service or assistance-for any non­
profit corporation, society or association as provided in P. L. 
1959, c. 90 (C. 2A:53A-7 to 2A:53A-11), or nonprofit federation 
council or affiliated group composed of these organizations or a 
voluntary association as provided by P. L. 1979, c. 172 (C. 
ISA :11—3) or to a conference under the jurisdiction of such a 
voluntary association shall be liable in any action for damages as a
30. NJSJL  2A:S3A-7.1.

142
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result of his acts of commission or omission arising out of and in 
the course of his rendering the volunteer service or assistance. 
Nothing* in this subsection shall be deemed to grant immunity to 

any person causing damage by his willful, wanton or grossly 
negligent act of commission or omission. 
Nothing in this subsection shall be deemed to grant immunity to 

any person causing damage as the result of his negligent operation 
of a motor vehicle. 
2.31 This act shall take effect immediately and shall apply to any 

cause of action arising on or after that date.
Approved April 6,1987. • ■ •• • * d

TORT - LIABILITY AND MALPRACTICE 
Exempts volunteers of certain organizations from civil liability 
under certain conditions. ' * ( " ’’7 • ’' "

. Assambiy Insurance Committa*
Statement Senate, No. 2705— L.1987, c. 87

This bill would give humanity to unpaid trustees, directors, officers, .

or voluntary members of (1) any board, council, or governing body of 

any nonprofit corporation, society or association; or (2) a nonprofit 

federation, council o r affiliated group composed of these organizations; 

or (3) a  voluntary interscholastic sports organisation  o r a  conference 
• . within the jurisdiction of a voluntary in terscholarstic sports organiza- •. .. 

tion. Im m unity would he extended to these individuals fo r any damages 

resulting from the exercise of judgment o r discretion in connection with 
the duties of their office, unless the actions evidence a reckless disregard 
for the duties imposed by the position.

The bill 'also would extend immunity to individuals /ho provide 

volunteer service or assistance for any nonprofit corporation, society 

or association, or for a nonprofit federation, council or affiliated trroup 

composed of these organizations or a voluntarv interscholastic athletic 

association or a conference affiliated with an interscholastic athletic 
association. These volunteers would not be given imm unity for any act 
of commission or omission which is willful, w anton or grossly negligent 

or for negligence in connection with the operation  of a m otor vehicle.

Nonprofit organizations have recently experienced difficulty in 

attracting and keeping qualified individuals to  serve as officers and on 

boards of directors of nonprofit and charitab le  associations because of 

the potential exposure to lawsuits which ex ists . Exposure to liability 

in these cases often racani that the ind iv idual’s own assets a re  placed 

in jeopardy, and many individuals have been reluctan t to subject them­

selves to this risk. By giving immunity to trustees, officers, directors, 

and other uncompensated volunteers, the bill’s purpose is to perm it non- 
'■rotit and charitable orgnnizations to continue to a ttrac t able people to i
lerve in these capacities. !



C 13—1 i § 1—C. 2A :62A-6

P. L. 1986, CHAPTER 13, approved May 12,1086.

1986 Senate Ho. 1678 (Second Official Copy Reprint)
Axr A c t  providing civil immunity from liability to certain volunteer 
athletic coaches 'and officials* and supplementing Title 2A of 
the New Jersey Statutes.

1 Be it  e x a c t e d  by the Senate and General Assembly of the State
2 of Neiu Jersey:
1 1. a. Notwithstanding any provisions of law to the contrary, no
2 person who provides services or assistance 'free of charge, except
3 for reimbursement of expanses,* as an athletic coach *[or]# V
4 manager", or official* for a sports team"£, free of charge, except
5 for reimbursement of expenses.]’* 'which is organized or perform-
6 ing pursuant to a non-profit or similar charter* shall be liable in 
6a any civil action for damages "to a player or participant" as a  re- 
68 suit of his acts of commission or omission arising  out of and in the 
6c course of his rendering that service o r assistance.
7 b. The provisions of subsection a. of this section shall apply not
8 only to organized sports competitions, but shall also apply to prac-
9 tice and instruction in that sport.
10 c. Nothing in this section shall be deemed to grant immunity to
11 any person causing damage by his willful, wanton, or grossly
12 negligent act of commission or omission", nor to any coach, man-
13 ager, or official who has not participated in a safety orientation
14 and training program established by the league or team with
15 which he is affiliated*.
16 *d. Nothing in this section shall be deemed to grant immunity
17 to any person causing damage as the result of his negligent opera-
13 tion of a motor vehicle.

EXPLANATION— M atter enclosed in  bold-faced b ra c k e ts  C thns] in  th e  above b ill 
is no t enacted  and  is intended to b e  o m itte d  in tb e  law.

M atte r p rin ted  in  italics lliiu  is  n ew  m a tte r .
M atter enclosed in asterisks o r  stars has been a d o p te d  as fo llow s:

• — Senate com m ittee am endm ents adopted M arch  2-1, 1986 .
* • — Senate am endm en t adopted  April 7, 1 9 8 6 .

  1

19 e. Nothing in this section shall be deemed to grant immunity
20 to any person for any damage caused by that person permitting a
21 sport competition or practice to be conducted without supervision.
22 f. Nothing in this act shall apply to an athletic coach, manager,
23 or official who provides services or assistance as part of a public
24 or private educational institution’s athletic program.*
L 2. This act shall take eifect immediately.
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P. L. 19S7, CHAPTER 239, approved August 17, 10.S7 
19S7 Assembly No. 371S {Official Ca,py Reprint)

A n - ■ A c t  exempting’ certain sports officials from liability for 
damages under certain conditions.

1 B e i t  e x a c t e d  by the Senate and General Assembly of the State
2 of }!ew Jersey:
1 1. Notwithstanding any provisions of law to the contrary, ’tnô "’
2 *a* person who is accredited as a sport official by a voluntary asso-
3 ciation as provided by P. L. 1979, c. 172 (C. 18A:ll-3) and who
4 serves that association, a conference under the jurisdiction of the
5 association, or a public entity as defined in Title 59 of the New
6 Jersey Statutes in the capacity of a sports official, whether or not
7 compensated for his services, shall *not'* be liable in any action for
8 damages as a result of his acts of commission or omission arising
9 out of and in the course of his rendering the services. Nothin? in
10 this act shall be deemed to grant immunity to any person causL g
11 damage by his willful, wanton, or grossly negligent act of commis-
12 sion or omission, nor to any person causing damage as the result of
13 his negligent operation of a motor vehicle.
1 2. This act shall take effect immediately and shall apply to all
2 causes of action arising on or after the effective date.

E.TPL.VNATION— M atter enclosed in  bold-faced  b racke ts  [ th u s ]  in  the above b ill 
is n o t unacted  and is in tended  to be om itted  in  th e  law.

M atte r prin ted  in italics thus is new m a tte r .
M atter enclosed in  asterisks o r stars has b e e n  adop ted  as follow s:

•— Assembly com m ittee am endm ents ad o p ted  M arch a , 1987.

t
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1st Session H .  K .  j l l

To encourage the States to enact legislation to grant immunity from personal civil
liability, under certain circumstances, to volunteers working on behalf of
nonprofit organizations and governmental entities.

IN  T H E  H O U SE  OF R E P R E S E N T A T IV E S

F e b r u a r y  2, 1987

Mr. P o r t e r  (for himself, Mr. P u r s e l l , Mr. E d w a r d s  of Oklahoma, Mr. D e n n y  
S m it h , Mr. L a g o m a r s in o , Mr. T o w n s , Mr. M u r p h y , Mr. F e ig h a n , Mr. 
W o r t l e y , Mr. Mr a z e k , Mr. P e n n y , Mr. E c k a r t , Mr. S u n ia , Mrs. 
J o h n so n  of Connecticut, Mr. P a c k a r d , Mrs. B e n t l e y , Mrs. V u c a n o - 
v ic h , Mr. A t k in s , Mrs. C o l l in s , Mr. E s p y , Mr. R o b in s o n , Mr. P a s h - 
a y a n , Mr. D a r d e n , Mr. M y e r s  of Indiana, Mr. B e v il l , Mr. W e l d o n , and 
Mr. D a n ie l ) introduced the following bill; which was referred jointly to the 
Committees on the Judiciary and Ways and Means

May 27, 1987

Additional sponsors: Mr. H e n r y , Mr. Ma r t in e z , Mr. Q u il l e n , Mr. E v a n s , Mr. 
B il ir a k is , Mr. G r e e n , Mr. B ia g g i , Mr. D a v is  of Illinois, Mr. Sa x t o n , 
Mr. K il d e e , Mr. H i l e e , Mr. S h u m w a y , Mr. I n h o f e , Mrs. R o u k e m a , Mr. 
C r a n e , Mr. R ic h a r d s o n , Mr. G o o d l in g , Mr. Ma r l e n e e , Mr. D a v is  of 
Michigan, Mr. B a r t l e t t , Mr. C h a n d l e r , Mr. H o l l o w a y , Mr. S t u m p , 
Mrs. Mo r e l l a , Mr. C l in g e r , Mr. G a l l o , Mr. L u ja n , Mr. P e p p e r , Mr. 
C a r p e r , Mr. S e n s e d r e n n e r , Mr. K o l b e , Mr. Sm it h  of New Jersey, 
Mr. Ya t r o n , Mr. B o e h l e r t , Mr. H y d e , Mr. U p t o n , Mr. S c h u l z e , Mr. 
McC l o s k e y , Mr. L a t t a , Mr. B l il e y , Mr. B a d h a m , Mr. R a v e n e l , Mr. 
McK in n e y , Mr. St a l l in g s , Mr. J a c o b s , Mr. E m e r s o n , Mr. B o u l t e r , 
Mr. G ray  of Illinois, Mr. B u r t o n  of Indiana, Mr. F u s t e r , Mrs. Ma r t in  of 
Dlinois, Mr. S u n d q u is t , Mr. H a s t e r t , Mr. R o e , Mr. P e t r i , - Mr. R o w ­
lan d  of Connecticut, Mr. H o r t o n , Mr. L o w e r y  of California, Mr. S o l a r z , 
Mr. G ra n d y , Mr. F a w e l l , Mr. C l a r k e , Mr. Mil l e r  of Washington, Mr. 
R e g u l a , Mr. B u n n in g , Mr. McC o l l u m , Mrs. Me y e r s  of Kansas, Mr. L i- 
p in s k i , Mr. K o l t e r , Mr. Ma c Ka y , Mr. S c h u e t t e , Mr. B u e c h n e r , Mr. 
D o n n e l l y , Mr. L e w is  of Georgia, Mr. Ya t e s , and Mrs. S m it h  of 
Nebraska
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A BILL
To encourage the S tates to enact legislation to grant immunity 

from personal civil liability, under certain circumstances, to 

volunteers working on behalf of nonprofit organizations and 

governm ental entities.

1 B e it enacted by the Senate and House of Representa-

2 tives of the United States of Am erica in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This A ct mav be cited as the “Volunteer Protection Act

5 of 1987” .

6 SEC. 2. FINDINGS AND PURPOSE.

7 (a) F indings.— The Congress finds and declares that—

8 (1) within certain States, the willingness of volun-

9 teers to offer their services has been increasingly de-

10 terred  by a perception that they thereby put personal

11 assets a t risk in the event of liability actions against

12 the organization they serve;

13 (2) as a  result of this perception, many nonprofit

14 public and private organizations and governmental en-

15 tities, including voluntary associations, social service

16 agencies, educational institutions, local governments,

17 foundations, and other civic programs, have been ad-

18 versely affected through the ■withdrawal of volunteers

19. from boards of directors and service in other capacities;

20 (3) the contribution of these programs to their

21 communities is thereby diminished, resulting in fewer



1 and higher cost program s than would be obtainable if

2 volunteers w ere participating;

3 (4) the unpredictability of liability awards and doc-

4 trines has added to the high cost of liability insurance

5 by making it difficult for insurers and self-insurers to

6 project their liability with any degree of confidence and

7 has adversely affected the ability of nonprofit organiza-

8 tions to obtain liability insurance coverage for volun-

9 teer directors and officers with respect to their personal

10 capacities; and

11 (5) because Federal funds are expended on useful

12 and cost-effective social service programs which

13 depend heavily on volunteer participation, protection of

14 voluntarism through clarification and limitation of the

15 personal liability risks assumed by the volunteer in

16 connection w ith such participation is an appropriate

17 subject for Federal encouragem ent of State reform.

18 (b) P u r p o s e .— I t  is the purpose of this Act to promote

19 the interests of social service program beneficiaries and tax-

20 payers and to sustain the availability of programs and non-

21 profit organizations and governmental entities which depend

22 on volunteer contributions by encouraging reasonable reform

23 of State laws to provide immunity from civil liability to vol-

24 unteers serving w ifh nonprofit organizations and govemmen-

3
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1 tal entities for actions undertaken in good faith on behalf of

2 such organizations.

3 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

4 N othing in this Act shall be construed to preem pt the

5 laws of any S tate  governing tort liability actions.

6 SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.

(a) I m m u n i t y  f o r  V o l u n t e e r s .— E xcept as provided

8 in subsection (b), any volunteer of a nonprofit organization or

9 governm ental entity shall be immune from civil liability in

10 any action brought in any court on the basis of any act or

11 omission resulting in damage or injury to any person if—

12 (1) such individual was acting in good faith and

13 within the scope of such individual’s official functions

14 and duties with the organization or entity; and

l o ’ *' *’ (2) such damage or injury was not caused by will-

16 ful and wanton misconduct by such individual.

17 (b) C o n c e r n i n g  R e s p o n s i b i l i t y  o f  V o l u n t e e r s

18 W i t h  R e s p e c t  t o  Or g a n i z a t i o n s .— Nothing in this sec-

19 tion shall be construed to affect any civil action brought by

20 any nonprofit organization or any governmental entity

21 against any volunteer of such organization or entity.

22 (c) N o E f f e c t  o n  L i a b i l i t y  o f  Or g a n i z a t i o n .—

23 Nothing in this section shall be construed to affect the liabil-

24 ity of any nonprofit organization or governmental entity with

25 respect to injury caused to any person.
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1 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

2 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

3 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

4  before the beginning of each fiscal year, commencing with

5 fiscal year 1989, each State shall certify to the Secretary of

6 H ealth and H um an Services that it has enacted, adopted, or

7 otherwise has in effect State law which substantially com-

8 plies with section 4(a).

9 (2) In  the case of a S tate whose legislature does not

10 meet in regular session between the date of the enactm ent of

11 this Act and before the beginning of fiscal year 1989, such

12 State shall provide the certification referred to in paragraph

13 (1) before the beginning of each fiscal year commencing after

14 fiscal year 1989.

15 (b) R e d u c t i o n  o f  Al l o t m e n t .— If a S tate  fails to

16 provide certification as required under subsection (a), the

17 Secretary shall reduce by 1 percent the fiscal year allotment

18 which would otherwise be made to such State to carry out

19 the Social Services Block G rant Program  under title X X  of

20 the Social Securitv Act.y

21 (c) RE ALLOTMENT TO CERTIFYING STATES.— W ith

22 respect to any reduction made under subsection (a), the Sec-

23 retary shall allot such funds among States which provide cer-

24 tification referred to in subsection (a) in proportion to the

25 amount otherwise allotted to such States.
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1 SEC. 6. DEFINITIONS.

2 F o r purposes of this Act—

3 (1) the term  “ volunteer” means an individual per-

4 /  forming services for a nonprofit organization or a gov-
/

5 ernm ental entity who does not receive compensation,

6 \ or any other thing of value in lieu of compensation, for
\

7 ^ such services (othpr than reimbursement for expenses

8 y ' actually incurred or honoraria not to exceed $300 per

9 ) year for governm ent service), and such term  includes a

ljo volunteer serving as a director, officer, trustee, or

11 direct service volunteer;

12 (2) the term  “nonprofit organization” means any

13 organization exempt lfom taxation under section 501(c)

14 of the In ternal Revenue Code of 1954;

15 (3) the term “ damage or injury” includes physical,

16 nonphysical, economic, and noneconomic damage; SSp.

the term “ S ta te” means each of the several

18 S tates, the D istrict of Columbia, the Commonwealth of

19 Puerto  Rico, the Virgin Islands, Guam, American

20 Sam oa, the Northern M ariana Islands, any .other terri-

21 torv or possession of the United States, or any political

22 subdivision of any such State, territory, or possession.

O
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1 0 0 t h  CON( RESS O  O  
1 s t  S e s s i o n

Entitled the “Volunteer Protection Act of 1987”.

IN THE SENATE OF THE UNITED STATES
A p r il  7 (legislative day, Ma r c h  30), 1987

Mr. Me l c h e r  introduced the following bill; which was read twice and referred to
the Committee on the Judic:ary

A BILL
E ntitled  the “ Volunteer Protection Act of 1987” .

1 B e it enacted by the Senate and House of Representa-

2 tives of the U nited States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4  This Act m ay be cited as the “Volunteer Protection Acf

5 of 1987” .

6 SEC. 2. FINDINGS AND PURPOSE.

7 (a) F i n d i n g s .— I  he Congress finds and declares that—

8 (1) within certain S tates, the willingness of volun-

9 teers to offer their sendees has been increasingly de-
o  J

10 terred by a perception that they thereby put personal

11 assets a t risk in the event of liability actions against

12 the organization they sen re;



2
1 (2) as a result of this perception, many nonprofit

2 public and private organizations and governm ental en-

3 tities, including voluntary associations, social sendee

4 agencies, educational institutions, local governments,

5 foundations, and other civic programs, have been ad-

6 versely affected through the withdrawal of volunteers

7 from boards of directors and service in other capacities-

8 (3)"the contribution of these programs to their

9 communities is thereby diminished, resulting in fewer

10 and higher cost programs than would be obtainable if

11 volunteers were participating;

12 (4) the unpredictability of liability awards and doc-

13 trines has added to the high cost of liability insurance

14 by m aking it difficult for insurers and self-insurers to

15 project their liability w ith any degree of confidence and

16 has adversely affected the ability of nonprofit organiza-

17 tions to obtain liability insurance coverage for volun-

18 teer directors and officers with respect to their personal

19 capacities; and

20 (5) because Federal funds are expended on useful

21 and cost-effective social service programs which

22 depend heavily on volunteer participation, protection of

23 voluntarism  through clarification and limitation of the

24 personal liability risks assumed by the volunteer in

S O'J'J IS



1 connection with such participation is an appropriate

2 subject for Federal encouragement of State reform.

3 (b) P u r p o s e .— It is the purpose of this Act to promote

4 the interests of social service program beneficiaries and tax-

5 payers and to sustain the availability of programs and non-

6 profit organizations and governmental entities which depend

7 on volunteer comributions by encouraging reasonable reform

8 of State laws to provide immunity from civil liability to vol-

9 unteers serving w ith nonprofit organizations and governmen-

10 tal entities for actions undertaken in good faith on behalf of

11 such organizations.

12 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

13 Nothing in this Act shall be construed to preem pt the

14 laws of any S ta te  governing tort liability actions.

0 SEC. 4. LIMITATION ON LIABILITY FOR VOLUNTEERS.---

16 (a) Im m u n i t y  f o r  V o l u n t e e r s . — Except as provided

17 in subsection (b), any volunteer of a nonprofit organization or

18 governmental entity shall be immune from civil liability in

19 any action brought in any court on the basis of any act or

20 omission resulting in damage or injury to any person if—

21 (1) such individual was acting in good faith and

22 within the scope of such individual's official functions

23 and duties with the organization or entity; and

24 (2) such damage or injury wfas not caused by will-

25 ful and wanton misconduct by such individual.



(b) CoNCErNiNG R e s p o n s i b i l i t y  o f  V o l u n t e e r s  

W i t h  R e s p e c t  t o  Or g a n i z a t i o n s .— Nothing in this sec­

tion shall be construed to affect any civil action brought by 

any nonprofit organization or any governmental entity 

against any volunteer of such organization or entity.

(c) N o E f f e c t  o n  L i a b i l i t y  o f  Or g a n i z a t i o n .—

L
7 Nothing in this section shall be construed to affect the 

8 liability of any nonprofit organization or governmental entity 

9 with respect to injury caused to any person.

10 SEC. 5. CERTIFICATION REQUIREMENT AND REDUCTION OF

11 SOCIAL SERVICES BLOCK GRANT ALLOTMENTS.

12 (a) C e r t i f i c a t i o n .— (1) Subject to paragraph (2),

13 before the beginning of each fiscal year, commencing with

14 fiscal year 1989, each S tate  shall certify to the Secretary of

15 H ealth  and Hum an Services that it has enacted, adopted, or

16 otherwise has in effect S tate law which substantially com-

17 plies w ith section 4(a).

18 (2) In  the case of a S tate whose legislature does not

19 m eet in regular session between the date of the enactm ent of

20 this Act and before the beginning of fiscal year 1989, such

21 State  shall provide the certification referred to in paragraph

22 (1) before the beginning of each fiscal year commencing after

23 fiscal year 1989.

24 (b) R e d u c t i o n  o f  A l l o t m e n t .— If a State fails to

25 provide certification as required under subsection (a), the

4
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1 Secretary shall reduce by 1 percent the fiscal year allotment

2 which would otherwise be made to such State to carry out

3 the Social Services Block G rant Program  under title XX of

4 the Social Security Act.

5 (c) R e a l l o t m e n t  t o  C e r t i f y i n g  S t a t e s .— W ith

6 respect to any reduction made under subsection (a), the Sec-

7 retary shall allot such funds among States which provide cer-

8 tification referred to in subsection (a) in proportion to the

9 amount otherwise allotted to such States.

10 SEC. 6. DEFINITIONS.

11 / ' 'P u r  purposes of this Act—

1 2 /  (1) the term “ volunteer” means an individual per­

l/3 forming services for a nonprofit organization or a gov-

14 em m ental entity who does not receive compensation,

15 \  or any other thing of value in lieu of compensation, for 

such services (other than reimbursement for expenses 

actually incurred or honoraria not to exceed $300 per 

year for government service), and such term includes a 

volunteer serving as a director, officer, trustee, or 

direct service volunteer;

(2) the term “ nonprofit organization” means any 

organization exempt from taxation under section 501(c) 

of the Internal Revenue Code of 1954;

(3) the term “ damage or injury” includes physical, 

nonphysical, economic, and noneconomic damage; js s s t

5



1 (4) the term “ S ta te” means each of the several

2 S tates, the District of Columbia, the Commonwealth of

3 Puerto  Rico, the Virgin Islands, Guam, American

4 Sam oa, the Northern Mariana Islands, any other terri-

5 tory or possession of the United States, or any political

6 subdivision of any such State, territory, or possession.

O

6



DELANEY. WILES. HAYES. REITMAN a BRUBAKER. INC
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January 22, 1988

Tom Smith 
Patrol Director 
Maverick Patrol 
P.O. Box 81071 
College AK 99708
Re: Senate Bill 346; House Bill 340
Dear Tom:

I have cogitated about the two problems you directed to my 
attention. Hopefully the solutions proposed below will be of use to 
you.

As I understand them, the two problems are as follows:
1. Immunity for the Organization. Some attorneys testifying 

before the L & C Committee yesterday raised the specter of a candy 
striper in a hospital pulling the plug on a respirator, and asking if 
this legislation would exempt the hospical from liability in such a 
case. I'm not sure that this example has a basis in reality: The 
candy stripper would not be considered a "member" of the hospital 
(while the candy striper organization would appropriately be jro- 
tected), and the candy striper would not be "providing first aid, 
search, rescue, or other emergency services." If this is the only 
example of the problem, I would prefer to meet it head on rather than 
diddle with the language of the bill to meet a highly improbable 
scenario.

The bigger problem, it seems to me, is whether non-profit 
organizations that provide medical assistance on a "fee-for-services- 
rendered" basis would be protected for acts of their "members." Such 
organizations would include the Lutheran hospital in Fairbanks and the 
Sisters of Providence hospital in Anchorage. We have no interest in 
providing immunity to those who charge for their services. One way to 
solve the problem would be to add a third proviso to the bill, which 
would read: "(3) the organization does not receive compensation for 
the services it provides to the public." or "(3) the organization does 
not receive compensation from the persons for whom it provides the 
services." This would distinguish ski patrols and the civil air



De la n e y . W iles . Ha y e s . R e itm an  a Br u b a k e r . In c .

Tom Smith 
January 22, 1987 
Page 2

patrol from "non-profit" organizations that charge for services. Try 
it out and see what you think.

2. Use of the Word "Regardless". You indicated that someone 
had a problem with the use of the word "regardless". The same meaning 
could be had by deleting the word "regardless" and putting "or not" 
after "whether". That section of the bill would then read: " . . .  
other emergency services, whether or not the organization or its 
members are under a preexisting duty to render assistance . . . "  The 
r._aning is precisely the same, and

the word "regardless" has been eliminated.

We also discussed the effects of H.R. 911 and the state 
legislation that has been introduced to comply with H.R. 911 if 
it is adopted. I am enclosing a copy of the letter I sent to 
Tom Moyer and Katherine Reardon, along with the printout from 
the BillCast database. While the proposed legislation certainly 
wouldn't hurt us, I agree with you that the combination could be 
fatal to our bills.

Well, use this stuff as you see best. If you think direct 
contact between staff and me would be helpful, that's OK. I 
prefer to minimize the voices with which we speak, and I know 
that you and Bob will do a great job. If you need anything 
else, let me know.

Very truly yours,

Marc Bond
Enc
cc: Bob Janes



TITLE 26 

INTERNAL REVENUE CODE 

SUBTITLE A—INCOME TAXES—Continued
CHAPTER 1—NORMAL TAXES AND SURTAXES-Continued 

SUBCHAPTER F-EXEM PT ORGANIZATIONS

Put

I.
II. ni.

General rule.
Private foundations.
Taxation o f business income o f certain ex­

empt organizations.

Part
IV.
V.

VI.
VII.

Farmers’ cooperatives.
Shipowners' protection and indemnity as­

sociations.
Political organizations.
Certain homeowners associations.

1976 Amendment. Pub.L. 94-455, Title XXI, 
§ 2101(d), Oct. 4 , 1976. 90 Stat. 1899, added part 
VII heading.

15175 Amendment Pub.L. 93-625, § 10(d), 
Jan. 3, 1975, 88 Stat. 2119, added part VI head­
ing.

1969 Amendm ent Pub.L. 91-172, Title I, 
§ 101(j) (58), Dec. 30, 1969, 83 S ta t 532, added 
part II heading, and redesignated former parts II, 
II I and IV as pa rts 'III , IV and V, respectively.

P ar t  I—G e n er a l  R ule

Sec.
501.

502.
503.
504.

Exemption from tax on corporations, 
certain trusts, etc.

Feeder organizations.
Requirements for exemption.
Status after organization ceases to 

qualify for exemption under sec-

Sec.

505.

tion 501(c)(3) because of substan­
tial lobbying.

Additional requirements for orgi- 
nizations described in paragraph 
(9), (17), or (20) of section 501(c).

1969 Amendment. Pub.L. 91-172, Title I, 
§ 1010) (61). Dec. 30, 1969, 83 Slat. 532, struck 
out item relating to section 504.

1984 Amendment Pub.L. 98-369, Title V, 
§ 513(b), July 18, 1984, 98 Stat. 865, added item 
5C5, applicable to years beginning after Dec. 31, 
1984.

1976 Amendment Pub.L. 94-455, T itle XIII, 
§ 1307(d)(3)(B), Oct. 4, 1976, 90 Stat. 1728, 
added item 504.

§ 501. Exemption from tax on corporations, certain trusts, etc.

(a) Exemption from taxation.—An organization described in subsecrion (c) or (d) 
or section 401(a) shall be exempt from taxation under this subtitle unless such 
exemption is denied unde, section 502 or 503.

(b) Tax on unrelated business income and certain other activities.—An orga­
nization exempt from taxation under subsection (a) shall be subject to tax to the 
extent provided in parts II, III, and VI of this subchapter, but (notwithstanding parts 
II, III, and VI of this subchapter) shall be considered an organization exempt from 
income taxes for the purpose of any law which refers to organizations exempt from 
income taxes.

(c) List of exempt organizations.—The following organizations are referred to in 
subsection (a):

(1) any1 corporation organized under Act of Congress which is an instrumen­
tality of the United States but only if such corporation—

(A) is exempt from Federal income taxes—
1

i
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(I) under such Act ss amended and supplemented before July 18, 
1984, or

(Ii) under this title without regard to any provision of law which is 
not contained in this title and which is not contained in a revenue Act, 
or

(B) is described in subsection (/).
(2) Corporations organized for the exclusive purpoue of holding title to 

property, collecting income therefrom, and turning over the entire amount 
thereof, less expenses, to an organization which itself is exempt under this 
section.

( . ;  Corporations, and any community chest, fund, or foundation, organized 
and operated exclusively for religious, charitable, scientific, testing for public 
safety, literary, or educational purposes, or to foster national or international 
amateur sports competition (but only if no part of its activities involve the 
provision of athletic facilities or equipment), or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual, no substantial part of the activities of 
which is carrying on propaganda, or otherwise attempting, to influence legisla­
tion (except as otherwise provided in subsection (h)), and which does not 
participate in, or intervene in (including the publishing or distributing of state­
ments), any political campaign on behalf of any candidate for public office.

(4) Civic leagues or organizations not organized for profit but operated 
exclusively for the promotion of social welfare, or local associations of employ­
ees, the membership of which is limited to the employees of a designated person 
or persons in a particular municipality, and the net earnings of which are 
devoted exclusively to charitable, educational, or recreational purposes.

(5) Labor, agricultural, or horticultural organizations.
(6) Business leagues, chambers of commerce, real-estate boards, boards of 

trade, or professional football leagues (whether or not administering a pension 
fund for football players), not organized for profit and no part of the net 
earnings of which ;nures to the benefit of any private shareholder or individual.

(7) Clubs organiz’d for pleasure, recreation, and other nonprofitable pur­
poses, substantially all of the activities of which- are for such purposes and no 
part of the net earnings of which inures to the benefit of any private sharehold­
er.

(8) Fraternal beneficiary societies, orders, or associations—
(A) operating under the lodge system or for the exclusive benefit of the 

members of a fraternity itself operating under the lodge system, and
(B) providing for the payment of life, sick, a:cident, or other benefits to 

the members of such society, order, or association or their dependents.
(9) Voluntary employees' beneficiary associations providing for the payment 

of life, sick, accident, or other benefits to the members of such association or 
their dependents or designated beneficiaries, if no part of the net earnings of 
such association inures (other than through such payments) to the benefit of any 
private shareholder or individual.

(10) Domestic fraternal societies, orders, or associations, operating under the 
lodge system—

(A) the net earnings of which are devoted exclusively to religious, chari­
table, scientific, literary, educational, and fraternal purposes, and

(B) which do not provide for the payment of life, sick, accident, or other 
benefits.

(11) Teachers’ retirement fund associations of a purely local character, if—
(A) no part of their net earnings inures (other than through payment of 

retirement benefits) to the benefit of any private shareholder or individual, 
and

(B) the income consists solely of amounts received from public taxation, 
amounts received from assessments on the teaching salaries of members, 
and income in respect of investments.

(12)(A) Benevolent life insurance associations of a purely local character, 
mutual ditch or irrigation companies, mutual or cooperative telephone compa­
nies, or like organizations; but only if 85 percent or more of the income consists
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INCOM E TAXES 26 § 501
of amounts collected from members for the sole purpose of meeting losses and 
expenses.

(B) In the case of a mutual or cooperative telephone company, aubparagraph
(A) shall be applied without taking into account any income received or ac­
crued—

(1) from a nonmember telephone company for the performance of commu­
nication services which involve members of the mutual or cooperative
telephone company,

(li) from qualified pole rentals, or
(111) from the sale of display listings in a directory furnished to the 

members of the mutual or cooperative telephone company.
(C) In the case of a mutual or cooperative electric company, subparagraph (A) 

shall be applied without taking into Bccount any income received or accrued 
from qualified pole rentals.

(D) For purposes of this paragraph, the term "qualified pole rental" means 
any rental of a pole (or other structure used to support wires) if such pole (or 
other structure)—

(I) is uspd by the telephone or electric company to support one or more 
wires wh>ch are used by such company in providing telephone or electric 
services to its members, and

(li) is used pursuant to the rental to support one or more wires (in 
addition to the wires described in clause (i)) for use in connection with the 
transmission by wire of electricity or of telephone or other communications. 

For purposes of the preceding sentence, the term “rental” includes any sale of 
the right to use the pole (or other structure).

(13) Cemetery companies owned and operated exclusively for the benefit of 
their members or which are not operated for profit; and any corporation 
chartered solely for the purpose of the disposal of bodies by burial or cremation 
which is not permitted by its charter to engage in any business not necessarily 
incident to that purpose, no part of the net earnings of which inures to the 
benefit of any private shareholder or individual.

(14)(A) Credit unions without capital stock organized and operated for mutual 
purposes and without profit.

(B) Corporations or associations without capital stock organized before Sep­
tember 1, 1957, and operated for mutual purposes and without profit for the 
purpose of providing reserve funds for, and insurance of, Bhares or deposits in—

(i) domestic building and loan associations,
(II) cooperative banks without capital stock organized and operated for 

mutual purposes and without profit,
(ill) mutual savings banks not having capital stock represented by 

shares, or
(lv) mutual savings banks described in section 591(b)

(C) Corporations or associations organized before September 1, 1957, and 
operated for mutual purposes and without profit for the purpose of providing 
reserve funds for associations or banks described in clause (i), (ii), or (iii) of 
subparagraph (B); but only if 85 percent or more of the income is attributable to 
providing such reserve funds and to investments. This subparagraph shall not 
apply to any corporation or association entitled to exemption under subpara­
graph (B).

(15)(A) Insurance companies or associations other than life (including interim 
surers and reciprocal underwriters) if the net written premiums (or, if greater, 
direct written premiums) for the taxable year do not exceed 5350,000.

(B) For purposes of subparagraph (A), in determining whether any company 
or association is described in subparagraph (A), such company or association 
shall be treated as receiving during the taxable year amounts described in 
subparagraph (A) which are received during such year by all other companies or 
associations which are members of the same controlled group as the insurance 
company or association for which the determination is being made.

(C) For purposes of subparagraph (B), the term "controlled group" has the 
meaning given such term by section 831(b)(2)(B)(ii).

(16) Corporations organized by an association subject to part IV of this 
subchapter or members thereof, for the purpose of financing the ordinary crop


