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ELECTION OF PLANNING COMMISSION MEMBERS

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning

Commission and for a change in AS 29.40.020(a) to facilitate such elections.
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ELECTION OF PLANNING COMMISSION MEMBERS
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We, the undersigned registered voters and r”-idents hereby petition for the election of members to the Borough Planning
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ELECTION OF PLANNING COMMISSION MEMBERS

i e, the ur.lersigned registered voters and residents hereby petition for the election of members to the Borough Planning
Commission and for a change in AS 29.40.020(a) to facilitate, such elections.
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We, the undersigned registered voters and residents hereby petition for the ele tion of members to the Borough Planning
Commission and for a change in AS 29.40.020(a) to facilitate such elections.
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ELECTION OF PLANNING COMMISSION MEMBERS

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
Commission and for a change in AS 29.*10.020@) to facilitate such elections.
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We, the undersigned registered voters and

AL
) ELE‘WION OF PLANNING COMMISSION MEMBERS

residents hereby petition for the election of members to the Borough Planning

ommission and for a change in AS 29.40.020(a) to facilitate such_ elections.
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ELECTION Of PLANNING COVHiSbiUNeML.-iotno

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
Commission and for a change in AS 29.40.020(a) to facilitate sych glections.
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the undersigned registered voters and residents hereby petition for the election of members to the

Coamission and for a change in AS 29.40.020(a) to faciIita&e*§ygp*elections.
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_ We, the undersigned registered voters and residents heretc)%/ petition for the election of members to the
Commission and>for/a change in AS 29.40.020(a) to facilitate sych
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ELECTION OF PLANNING COMMIES1UN MLMdmo . I

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
Commission and for a change in AS 29.40.020(a) to facilitate such elections.
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Me, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning

Commission and for a change in AS 29.40.020(a) to facilitage*s*ug(h*elections.
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ELECTION OF PLANNING COMHISSION MEMBERS*

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning

Commission and for a change in AS 29.40.020(a) to faciIitage*iugh*elections.
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We, the undersigned registered voters and residents hereby petition for the election of members to the
Commission and for a change in AS 29.40.020(a) to facilitage*sgcg glections-
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ELECTION OF PLANNING COMMISSION MEMBERS

We, the undersigned registered voters and residents hereby petition for the election of members to the
Commission and for a change in AS 29.40.020(a) to facilitate such elections.
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ELECTIOu OF PLAFfNING COMMISSION MEMBERj

He, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
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Commission and for a change in AS 29.40.020(a) to facilitate such elections.
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ELECTION OF PLANNING COMMISSION HEHDERS

We, the undersigned registered wters and residents hereby petition Cor the election of members to the Borough Planning
Cdftpiission and for a change in AS 29.4C.020(al to facilitate such_ elections.
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We, the undersigned registered voters and residents hereby petition for the
Commission and for a change in AS 29.40.020(a) to facilitate suych elections.
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ELECTION OF PLANNING COMMISSION MEMBERS

We, the undersigned registered voters and residents hereby petition for the election of members to the
for a change in AS 29.40.020(a) to facilitate such elections,
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ELECTION OF PLANNING COMMISSION MEMBERS

Li, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
-Commission and for a change in AS 29.40.020(a) to facilital:e* iugh*elections-
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ELECTION OF PLANNING COMMISSION MEMBERS

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
o] CoﬁMission and for a change in AS 29.40.020(a) to facilitate such elections.
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ELECTION OF PLANNING COMMISSION MEMBERS

We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
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ELECTION OF PLANNING COMMISSION NEHBERS

_ We, the undersigned registered voters and residents hereby petition for the election of members to the Borough Planning
Commission and for a change in AS 29.40.020(a) to facilitate such elections.
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Introduced: 3/17/88 5-1904B
Referred: Community and Regional Affairs

IN THE SENATE BY FANNING

SPONSOR SUBSTITUTE FOR SENATE BILL NO. 445

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to municipal planning commissions."
BL IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.40.020(a) 1is repealed and reenacted to read:

(@ Each \first7and second class; boroughtshall establish a plan-
ning commission consisting of five residents unless a (reater number
is required by ordinance. Commission members shall be appointed by
the borough mayor of.;exe'’ctedlJ-f election of members 1is required by
ordinance approved by the voters. Elected members serve at large
unless a different method of representation has been provided for in
the ordinance.Membership on appointed commissions shall be appor-
tioned so that the number of members from home rule and first class
cities reflects the proportion of borough population residing in home
rule and first class cities located in the borough. Appointments are
subject to confirmation by the assembly, except that a member from a
home rule or First e~ shall be appointed from a list of rec-
ommendations su...i.tte u, . *council and that appointment 1is not
subject to assembly confirmation. The term of office for a me%ber of
the planning commission is three years and an appointment to Till a
vacancy shall be made by the borough mayor for the unexpired term. An
appointment to fill a vacancy 1is subject to the confirmation and
residency requirements that applied to the election or appointment of
the predecessor in office. The compensation and expenses of the
planning commission and its staff are paid as directed by the assem-

bly.

SB0445b -1- SSSB 445
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* Sec. 2. Notwithstanding AS 29.40.020(a), as amended by sec. 1 of this

Act, if an ordinance providing for elected planning commission members is

adopted and approved by the voters, appointed planning commission members

shall continue iIn office until their terms of office expire.

SSSB 445 -2 SB0445b
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Alaska State Legislature
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918 Seventh Avenue
Fairbanks, Ak. 99701
452-4275

Office of Senator Ken Fanning
Att.: Mr. Galen Cook

Pouch V

Juneau, Alaska 99811

February 22, 1987

Re.: SB 445
Dear Mr. Cook:

Thank you for your phone call and your efforts in getting SB 445
through the Senate.

Enclosed pleasefind copies of signatures on a petition urging
enabling legislation for theelection of planning commission

memebers. On che back side of the newer forms the present form
of SB 445 is copied. We continue to get signatures on this
petition and Iwill from time to time send you copies of new
sheets. I alsourged several people to write letters iIn support

of SB 445 and to send them either to Senator Fanning or Senator
Sturgulewski, who iIs the chairperson of C&R to which committee SB
445 was referred to, and to send a copy to you.

Thank again for your efforts.

Best regards



"A perspective on rural govérnment
Rural boroughs, a question

As a side-issue of this legislative session, HB-1, proposing the evolution o f mandatory boroughs throughout the
state has attracted arespectable attention. The problem of uniform local government in the state is unlikely to find
its way into law soon, but HB-1 does put the issucon the table for ‘healthy reconsideration.” However, in tbelong
term, lawmakers probably will find a way to bring the structure of regionally based local governments tb rural
Alaska. In fact, in the end, local government may not be ‘imposed,’ but be adopted because the people of these
region find some compelling need for the locally directed powers inherent in our borough governments.

Not just an issue of local taxation

So farmost of the energy focused on the rural local government issue has come from areas of the state, and their
representatives, that already shoulder local governments obligations, and who feel rural citizens should also
shoulder ‘their’ obligations too —even ifonly in principle. This argument has some merit, but it probably is not
the kind of argument that will bring abI" ut broadly accepted rural regional government. Generally, people opt for
government because they want something, and they see government as a tool for getting their “‘want.” They get
something they want, generally a *Ire.’l power,” and they accept something they must—a margin of local taxes.

e realissue is;panni

One of the things that rural areas may ‘want’ is the power to coordinate development in their sprawling rural
regions. Presently rural areas already have locally directed schools, and they ge. them “free.’—no local obligations.
The crucial power that rural areas don’t have, and which comes with borough government, is ‘planning and
zoning. ’ Exactly when any respective area realizes the value of tf *stool, probably has something todo with ‘when’
events transpire that they feel are threatened, or when events ta.e place in their regions with benefits that will *by-
pass’the local area ifthere is not ‘local power.’ Planning and zoning is something of aquiet power. Itis what brings
local government and development interests to the same table to talk, to get to know each other, to understand each
others’ goals, and to respect each other. Local government and planning and zoning are something development
interests would just as soon do without in unorganized rural Alaska, but once local government ‘is there’ it can be
of value to the developers two. Industry, large or small, is at a tremendous advantage facing other state and federal

regulatory authorities when they have a local government‘on their side.’
LV . vx - - > VL .
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Local protections may be a ’'basic right’

There does exist the problem of how any local government supports itself. There may always be some areas in
Alaska that simply cannot muster a tax base. In such a case there may have to exist some means of special funding,
and this gets interesting if suddenly local rural areas switch horses, and start contending that ‘planning and zoning,’
and its local protections, is a basic right, and the state ‘must’ find some means for this structure to exist. There were
two schools of thought back when the drafters of the state cons. <ution tinkered with the local government article.
One school sought local government so all people in the state would pay a share of local service burdens. Another
school sought local government because they saw this unit of government as the best defense against the common
enemy —the federal government —the outside force that dominated Alaskan affairs. The constitutional
compromise that recognized the pragmatic situation of rural Alaska was the reference to “districts’ of the
unorganized borough. This was the language left to lawmakers with which they might ‘act creatively’ to solve the
problem of rural self rule, when such rule cannot be self-supporting.
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SEWARD VOLUNTEER AMBULANCE CORPS

P. O. BOX 1136

SEWARD ALASKA 99664

February 4, 1988

Senate of the State of Alaska
Pouch "V*
Juneau, Ak. 99811

Attn: Senator Arliss Sturgulewski

Re: Senate Bill No. 346

We the undersigned, as members of Seward Volunteer Ambulance
Corps, or as concerned citizens of our community do hereby
support and request passage of Senate Bill No. 346 into law.

Dated and Signed in Seward, Alaska, this JL > day of February 1988
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SEWARD VOLUNTEER AMBULANCE CORPS

P. O BOX 1130

SEWARD ALASKA 99664

February 4, 1988

Senate of the State of Alaska

Pouch 'V
Juneau, Ak. 99811

Attn: Senator Arliss Sturgulewski

Re: Senate Bill No. 346

Please be it known that we the undersigned.are members of the Board
of Directors for Seward Volunteer Ambulance Corps, and hereby support
and recommend Senate Bill No. 346 for approval and passage into law.

Dated and Signed this 2 I» day of February, 1988 in Seward, Alaska.

Mike Moore, President

2.
Patty Krasnansky, V.P.

pril Tillotson, Secretary
Jerry tuthill, Board Member
Lloyd/McCauley, Board Member

Rhonda Berklund, Board Member



STATE OF ALASKA bill version: cs sb 448
1988 LEGISLATIVE SESSION publish DATE: )

FISCAL NOTE

REYUEST:

Revision Date: Agency Affected; Natural Resources
Tide: SB 448 An Act Relating to BBU . Parke. Man”~P/™ni -

Civil Liability of Certain Volunteers

Sponsor: Duncan Components :.

Requestor:spnat-p judiciary

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING Fr 8 FY & FY D Fy a Fy FY B
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ANALYSIS : (Attach a separate page if necessary)
The Department will not ir.cur costs to implement this bill.

Prepared by : Lawrence Z. Ostrovsky Phone : 465-2400
Division : Commissioner's Office Date: 4/26/88
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BY SENATOR DUNCAN

Senate Bill 447

"An Act relating to liability for damages or injury
resulting from hazardous recreational activities."

Section 1.

Adds another exception to 09.50.250, ACTIONABLE CLAIMS
AGAINST THE STATE. The new paragraph provides that legal action
may not be taken If the claim, (@) 1is an action for property
damage or personal Injury arising out of the person®s
p' ticipation In a hazardous recreational activity conducted on

erty owmned, managed, or leased by the state.

Section 2.

Adds a new section with exceptions to section 1. Suit could
be Tfiledagainst the state in some incidences as follows:

When damage or i1njury is suffered by a participant In a
hazardous activity but the damage or injury was caused by another
hazardous activity or condition that was not a part of the
activity iIn which the person Injured was participating.

When damage or injury occurred as a result of the state
or an employee of the state knowing but failing to warn or
protect the participant.

___ When permission to participate is granted for a
specific fee.

When injury is suffered as the result of the state or
an employee of the state responsible for construction or
maintenance of a structure or equipment is negligent iIn their
construction or maintenance responsibilities.

When injury is suffered as the result of the state or
an employee orthe state recklessly or with gross negligence
promotes participation in a hazardous recreational activity.

When injury is suffered as the result of an act of
gross negligence by the state or an employee of the state.

""Hazardous recreational activity” means a recreational activity
that creates a substantial risk of injury to a participant.



SB 447

Section 3.
Adds reference to "hazardous recreational activity,"”
"participant,' "specific fee,” and "nonprofit entity"” definitions

in statute to 09.65.070, Suits Against Incorporated Units of
Local Government.

Section 4.

Adds new sections to apply the provisions of section 1 of
this bill to:

municipalities,

nonprofit entities whose recreational activities are
cosponsored by a municipality, and their

aaents, officers, and employees.



ASSO Clates PARK & RECREATION CONSULTANTS

Assessment & Evaluation
Training & Development

Dsc. 26, 1987 Park Safety & Liability
Risk Management

Mro Duncan C. Fowler, Director
Parks & Recreation Department
City/Borough of Juneau

155 South Seward Street
Juneau, Alaska 99801

Dear Duncan:

I have had a chance to look over the proposed legislation to limit
liability for recreation and leisure service agencies in Alaska.

Overall, 1t parallels that of other states. That has both positive and
negative connotations. For example, the language of the recreational

use statute (5-1488A) lists certain activities. When similar legislation
was tested iIn other states, the plaintiff generally alleged that the
specific activity In which he/she was i1njured was not included in the
list, and therefore, the agency should still be liable. OF course,

until any specific law has been challenged we just don"t know whether

it will accomplish that which we i1ntended.

Specifically, with regard to the recreational use statute ({T-1488A)
the language includes only private property. This excludes municipal,
county, and state recreation properties (which means that i1t is more
narrowly drawn than other states"). It may include federally owned land
(because of a provision In the Federal Tort Claims Act), but i1f the
federal land managing a?ency has charged even a nominal entrance or

user fee, they also would be excluded.

I have already mentioned my concerns about the specific activities
enumerated iIn subsection (e). Because these have been iIn controversy

in other states, 1 would broaden the activities listed to include
activities like tennis, ball playing, hockey, ice skating, golf,and
climbing. The language ''not [limited to" justopens the questionof
legislative intent for the courts to examine. Finally, my Webster®s

lists "willful” as the preferred spelling— see line 28, subsection (¢)(1).

With regard to the hazardous recreational activities statute (5-1486A)

I have only a couple of criticisms. Primarily, 1 think that some portions
need to be re-drafted into plain English. Lines 9-13 on page 2 (and the
corresponding section on page 6, lines 14-20) are particularly muddy.

My other concern has to do with section (b)(4): what iIs a reckless"”

or grossly negligent promotion?

The volunteer li1ability statute (5-1487A) is also narrowly drawn so
that 1t includes only volunteers who are working for a municipality
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or are on municipal property, |1 would like to see volunteers who
work for county, state, federal, and non-profit charitable organiza-
tions included as well. Also, i1t is iImportant to note that it
excludes gross negligence and we have seen that plaintiffs In other
states routinely allege gross negligence. It may be that the problem
created for the park board of whether or not to defend a volunteer
could be solved by having an i1ndependent hearing prior to the trial
to determine whether the claim of gross negligence is warranted.

Duncan, 1 hope that these few comments are helpful. 1 know that you
had planned to meet with the sponsors within a short time. If I™m
too late in responding, rest assured that there is nothing here that
Alaska parks and recreation professionals can*t live with.

We have driven and flown from Southern California to Wyoming to
Illinois and back again. Managed to avoid most of the major problems
and we"re back in the Wyoming cabin "till the end of January. Now if
we could only get some snhow!

Best wishes iIn your new job.

Sincerely,

Janna Rankin



Not asking for license to be negligent.

Looking for ways to preserve public assets.

With the unavailability of public entity liability insurance, public agencies
have been forced to assume all of the financial risks involved with the

business of providinggovernment services, including recreational

opportunities.

Some communities and government agencies in similar circumstances have shut
down high riskoperations like park and recreation programs. Juneau has
chosen to bitethe bullet by keeping the programs and working harder to

prevent mishaps on our facilities.

When possible we try to pass liability on to user groups but they can"t always

get insurance or It is so expensive they cannot afford it; therefore our only

choice is to assume the risk or not allow the activity.

The problem we face iIs a tort system that says If someone is injured then some
one must pay the injured party. When an injury occurs on a CBJ facility/park,
the City is the natural deep pocket and we are generally (always) named in

these kinds of suits.

This creates a situation where we are forced to settle claims based on

economics rather than fault.

Chuck Williams

Risk Mgmt Officer
Juneau City & Borough
155 South Seward Street
Juneau, AK 99801
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No Ordinary Negligence Liability
Under Recreational Immunity Statutes

This month the "NRPA Law
Review" enters its fifth year of
publication. As reflected in many of
the articles, recreational injury
liability continues to be the over-
whelming law-related concern of the
recreation and parks field. During
the recent Congress for Recreation
and Parks in Dallas, | attended a por-
tion of a session on recreatior'l in-
jury liability. The question and
answer period which followed the
presentations by two attorneys was
characterized by the same sort of
anxiety and hand wringing | have
encountered following my lectures
on this topic.

In my opinion, the recreation
field moans and groans about
"liability," but does little in the way
of a concerted effort to alleviate the
problem in a systematic fashion. In
the face of the perceived crisis eyes
turn hopefully, but mistakenly,
toward Washington for the one piece
of "silver bullet" legislation which
will slay the liability monster once
and for all. In Dallas, | voiced this
concern to Roy Feuchter, president
of the National Society for Park
Resources. He suggested that | devote
one of the law review columns to a
discussion of the issue and any possi-
ble solutions. | do not think that
there is any one solution to the prob-
lem. The following paragraphs,
however, attempt to respond to this
request by presenting existing legis-
lation which may have an impact
upon the situation.

The bad news is that there is no
one grandiose federal solution that
will resolve this situation in one fell
swoop. The good news is that the
wheel has already been invented in
several slate models to make the per-
ceived crisis more manageable, i.e.
recreational immunity statutes.
Specifically, there is already legis-
lation quietly at work in several ju-
risdictions which provides public
agencies with limited immunity for
injuries occurring on recreational

by James C. Kozlowski, J.D.

RPLR

facilities. Most notably, Virginia and
Kansas have statutes which require a
plaintiff to allege gross negligence or
willful/wanton misconduct, rather
than mere negligence, to sustain a
claim for an injury sustained on
public park and recreational
facilities.

Virginia Model

Section 15.1-291 of the Virginia
Code entitled "Liability of counties,
cities, and towns in the operation of
recreational facilities” reads as
follows:

No city or town which shall oper-
ate any bathing beach, swimming
pool, park, playground or other
recreational facility shall be liable
in any civil action or proceeding
for damages resulting from any
injury to the person or property of
any person caused by any act or
omission constituting simple or
ordinary negligence on the part of
any officer or agent of such city or
town in the maintenance or
operation of any such recreational
facility. F.very such city or town
shall, however, be liable in
damages for the gross or wanton
negligence of any of its officers or
agents in the maintenance or
operation of any such recreational
facility.

The immunity created by this sec-
tion is hereby conferred upon
counties in addition to, and not
limiting on, other immunity exist-
ing at common law or by statute.

In the case of Toti'n nf W'y S/oiie

Gap v. Johnson, 184 Va. 375,35 S.E.2d
71 (1945), the 8-year-old plaintiff was
injured while playing on an unat-
tended road grader in a public park.
This piece of equipment was being
used to level a running track in the
park. Plaintiff alleged gross and
wanton negligence as required by
the Virginia recreational immunity
statute. The- town argued that their
conduct "if negligent at all, does not
amount to 'gross or wanton
negligence' within the meaning and
intent of the statute." A jury
returned a verdict against the town;
the town appealed to the state
supreme court.

The issue before the state supreme
court was, therefore, "whether the
act of the town's employee in leaving
this machine in the public park near
the children's playground measures
up to the standard of 'gross or wan-
ton negligence' required by the
statute.” The court defined the stan-
dard of gross or wanton negligence
as follows:

Gross negligence is substantially
and appreciably higher in mag-
nitude than ordinary negligence.
It is very great negligence, or the
absence of slight diligence, or the
want of even scant care. It is a
heedless and palpable violation of
legal duty respecting the rights of
others. The element of culpability
which characterizes all negligence
is in gross negligence magnified to
a high degree as compared with
that present in ordinary
negligence. Gross negligence is
that degree of negligence which
shows an utter disregard of pru-
dence amounting to complete
neglect of the safety of another.
Wanton negligence is of even a
higher degree than gross
negligence . manifesting ar-
rogant recklessness of justice, of
the rights or feelings of others,
merciless, inhumane.

Applying this standard to the facts
of the case, the state supreme court
Continued



found that the conduct of the town
through its employee did not con-
stitute "gross or wanton" within the
meaning of the statute.

[Tjhere is no proof that the town
officials or employee knew or
ought to have known that the
road scraper was attractive to
children. While it had been left in
the park over a long period, only
on two previous occasions, so far
as the record shows, had children
been on it. Mrs. Barnett, who lived
near the park, testified that about
a week before the accident she
saw some children playing on the
machine. Ralph Smith, who was
with Johnson at the time the
plaintiff was hurt, testified that he
had previously played on the
scraper. But there is no showing
that the town's employees knew
of either of these incidents . . .
[Tjhere is no proof that the
machine was one which was dan-
gerous to children . . . Not only
was the machinery of the road
scraper idle, but the blade was left
on the ground in a safe position,
and it was only by reason of the
combined efforts of these two boys
[Johnson and Smith] that it was
hoisted in such a way as to become

Reduce Your
Class or Program

dangerous. Whether the act of the
town employee in leaving this
machine near the children’s play-
ground, under the circumstances
stated, amounted to ordinary or
simple negligence we need not
decide. It is certain, we think, that
it did not constitute "gross or
wanton" negligence within the
meaning of the statute.

The state supreme court, therefore,
reversed the judgment of the lower
court and entered judgment for the
town.

Kansas Model

Similarly, section 75-6104 (n) of'
the Kansas Tort Claims Act provides:

A governmental entity or
employee acting within the scope
of the employee's employment
shall not be liable for damages
resulting from: . . . (n) any claim
for injuries resulting from the use
of any public property intended
or permitted to be used as a park
playground or open area for
recreational purposes, unless the
governmental entity or an
employee thereof is guilty of gross
and wanton negligence proximately

causing such injury.

In the case of Willard v. City of
Kansas City, Kan., 681 P.2d 1067
(1984), plaintiff Willard was injured
when he collided with a chain link
fence around a baseball diamond in a
city park in Kansas City." (This case
was reported in the Recreation and
Parks Law Reporter RPLR Report No.
84-35, Vol. 1, No. 4 at page 131)
Willard alleged that "the City was
negligent in installing and maintain-
ing a type of fencing with raw sharp
cutting edges running along the top
in an area where such accidents
vere likely to occur.” The trial court
fo rnd the City immune from liability
under § 75-6104 (n) of the Kansas
Tori Claims Act (KTCA), K.S.A.19S3
Supp. 75-1601 et seq. Willard ap-
pealed to the Supreme Court of Kan-
sas.

The stc.te supreme court applied
the followii'g test for gross and wan-
ton negligence:

Proof of a widingness to injure is
not necessary i establi -.hing gross
and wanton negligence. This is
true because a wanton au issome-
thing more than ordinary
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negligence but is something less
than willful injury. To constitute
wantonness the act must indicate
a realization of the imminence of
danger and a reckless disregard or
a complete indifference or an un-
concern for the probable conse-
quences of the wrongful act.

According to the court, Kansas law
defined wanton conduct as "an act
performed with a realization of the
imminence of danger and a reckless
disregard or complete indifference to
the probable consequences of the
act." Since plaintiff \WVillard had pro-
vided no evidence of gross
negligence or wanton misconduct on
the part of the city in maintaining
the bnllfield, the state supreme court
affirmed the summary judgment in
favor of the city.

Effect on Plaintiff's
Burden of Proof

The plaintiff in a civil (as opposed
to criminal) suit has the burden of
goirg forward with his claim. To
sustain this burden, the plaintift
must allege the necessary facts to es-
tablish his claim. A recreational user
injured on the premises would, most

likely, allege negligence liability on
the part of the public agency land-
owner.

To meet the burden of going for-
ward with a negligence claim, plain-
tiff must allege facts demonstrating
the following four elements: 1) a
standard of care to which a duty is
owed; 2) a violation or breach of the
applicable standard of care; 3) causa-
tion, i.e. a foreseeable connection be-
tween the breach and the resulting
injury; and 4) damages, actual (as
opposed to purely speculative) injury
to person or property. If plaintiff's
complaint fails to allege sufficient
facts to support the negligence claim,
plaintiff has not met the burden of
going forward. Under such circums-
tances, defendant may move the
court to dismiss the suit for plaintiff's
failure to state a claim. However, in
reviewing the allegations in plain-
tiff's complaint, the court will resolve
all doubt in favor of allowing the
plaintiff an opportunity to go for-
ward with his claim.

Having sustained the burden of
going forward, the plaintiff has the
burden of proot in a civil suit. In a
civil suit, the plaintiff must establish
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or prove his claim by a prepon-
derance of the evidence. A prepon-
derance of the evidence means more
likely than not, better than 50/50,
that the credible facts support the
claim.

A preponderance of the evidence
is much lighter burden of proof than
that applied in criminal cases, i.e.
beyond a reasonable doubt. In crimi-
nal cases, the state must prove
beyond a reasonable doubt that the
accused committed the alleged crime.
Any doubt whatsoever would,
therefore, dictate a finding of inno-
cence in a criminal case.

By changing the applicable stan-
dard of care from ordinary
negligence to gross negligence or
willful/wanton misconduct, a recrea-
tional immunity statute makes it
much more difficult for the plaintiff
to sustain his burden of going for-
ward with his claim. Asa result, it is
more likely that recreational injurv
claims will be dismissed prior to trial.
Furthermore, those claims that do go
to trial will be less likelv to sustain
the burden of prool when the ap-
plicable standard of care is gross

gjiram"ii an Ui'Xt v
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negligence or willful/wanton mis-
conduct, rather than mere negli-
gence.

As the term suggests, negligence is
neglect or carelessness. It is a slight
deviation from what the reasonable
person would, or would not do
under the circumstances. On the
other hand, gross negligence or
willful/wanton misconduct is ex-
treme conduct which demonstrates a
reckless disregard for the physical
well-being of others.

There is a fine line between careful
and careless when the applicable
standard is ordinary negligence and
the burden of proof is preponderance
of the evidence (more likely than
not, better than 50/50). This is partic-
ularly true when all doubt is resolved
in allowing the plaintiff an oppor-
tunity to prove his claim. It is,
therefore, very difficult to have a
case dismissed prior to trial or pre-
vail at trial when the recovery can be
predicated upon ordinary
negligence. However, when the
burden of proof under a recreational
immunity statute is gross
negligence or willful/wanton mis-
conduct, the likelihood of some
wrongdoing c.i the part of the public

INSTITUTIONAL

recreation

PMid«adrcto

entity has to be clear to sustain a
claim. A momentary lapse or over-
sight by the public entity may con-
stitute ordinary negligence, but not
gross negligence or willful/wanton
misconduct.

Faced with the burden of proving
gross negligence or willful/wanton
misconduct under the applicable
recreational immunity statute, many
plaintiffs' attorneys are less likely to
even take the case, let alone proceed
to trial. This is particularly true
where the injury is relatively minor
and the alleged negligence of the
public park and recreation agency is
less than outrageous. Therefore, it is
easy to see that the recreational im-
munity statute, w'here available in a
given jurisdiction, can be a powerful
force limiting the number and suc-
cess of recreational injury lawsuits
against public agencies.

Statute Has the Effect of Waiver

A recreational immunity statute
has the same legal effect as a valid
waiver or signed release. In a valid
»."Mver, the participant waives any
claim he or she may have for mere
negligence on the part of the pro-
vider of the recreational oppor-
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tunity. A valid waiver, however,
does not release any claim the partic-
ipant may have based upon allega-
tions of reckless misconduct or gross
negligence by the provider of the
recreational activity or facility. In
similar fashion, the recreational im-
munity statute changes the applica-
ble standard of care. It precludes
recovery for ordinary negligence
and requires allegations of gross
negligence or other more extreme
misconduct to sustain a claim.

In most instances, signed releases
or waiver forms for public recrea-
tional activities are deemed to be
against public policy and, therefore,
void. On the other hand, a recrea-
tional immunity statute is a valid ex-
pression of public policy by the state
legislature. Further, this statutory
waiver is more comprehensive since
it covers all recreational activities
and/or participants within the scope
of the recreational immunity statute,
rather than a single individual who
signs a release.

More Recreational Immunity

The Virginia and Kansas statutes
described above are not the only
laws providing recreational im-
munity for public entities. For exam-
ple, an Illinois statute requires claims
for injuries on playgrounds to be
based upon willful/wanton miscon-
duct. A South Dakota statute immun-
izes municipalities from "tort
liability arising out of the construc-
tion and maintenance of public
parks, recreation areas, and play-
grounds."” A California statute pro-
vides limited immunity to public en-
tities for injuries occurring in hazar-
dous recreational activities.

In addition, several jurisdictions
have found state recreational use
statutes applicable to states and polit-
ical subdivisions. These statutes were
originally enacted to encourage pri-
vate landowners to open their land
for public recreational use. These
statutes provide that the landowner
owes no duty of care to the recrea-
tional user who enters the premises
free of charge. This immunity is lost,
however, if the landowner is guilty
of willful/wanton misconduct. On
the other hand, a number of jurisdic-
tions have denied that these statutes
are applicable to public entities.

Under the Federal Tort Claims
Act, the federal government is liable
for negligence like a private in-
dividual under the law of the juris-
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tion consultant to discuss the final re-
port. For the first time, actual costs
were defined. The figure quoted by
the consultant was one-third the sav-
ings originally envisioned by the
committee. The consultant also
defined transition costs, which had
not previously been considered. The
committee reached a consensus on
the minimum figure they could pre-
sent to the Board of Trustees and
recommend approval.

In March 19S5, the negotiating
committee met with Mayor Hudnut
at his Indianapolis office to review
the consultant's findings and explain
NRPA's specific needs. Hudnut, as
expected, asked for time to study the
proposal and reply. The city's final
proposal was received September 5
1985.

In his November 4, 1985 letter to
Mayor Hudnut, Davis said, "Without
exception, our board was impressed
with your generous offer and felt
honored that your leadership is dis-
posed to making NRPA an integral
part of your growing and exciting
city. Without question, your coopera-
tive arrangements with several na-
tional assoc;alions and the renewed
vitality of your own recreation and
park system aie inspiring. This
noticeable similarity between In-
dianapolis' way of life and NRPA's
primary objectives made the decision
to decline even more difficult.”

Such organizations as the National
Fitness Foundation, the American
College of Sports Medicine, the
Amateur Athletic Union (AAU), the
United States Gymnastics Federa-
tion, and the United States Rowing
Association, among others, are head-
quartered in Indianapolis.

m
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town's participants an opportunity
to display their skills and dedication.
It also proved to be a highly effective
way to expose large numbers of peo-
ple to the recreation department's
offerings while meeting public needs
for tun and eye-opening special

events. The success of this event
generated enthusiasm among the
young children, teens, and adults as
well as attracted public attention,
media coverage, and boosted staff
morale.

NRPA LAW REVIEW
Continued from page 24

diction where the injury occurred.
Consequently, where a recreational
use statute provides .limited im-
munity to private landowners,
federal courts have uniformly held
that this defense to ordinary
negligence liability is also available
to the federal government.

Proposed legislation based upon
the Kansas or Virginia statutes may
appear rather simple and potentially
effective. However, this simplistic
view ignores the individual
peculiarities which govern public
liability in every jurisdiction.
Further, any attempt to lower the
applicable standard of care from
mere negligence to willful/wanton
misconduct can expect fierce and
highly organized opposition from
the trial lawyers who represent
plaintiffs in recreational injury
claims. In many instances, public
park and recreation interests will
have to enlist the aid of other units of
government and the insurance in-
dustry if any proposed recreational
immunity legislation is to have the
slightest chance of being enacted. As
a result, the ultimate solution to the
liability problem may be found in
effective legislative advocacy at the
state level.

Mr. Kozloiuski is an attorney in
Springfield, VA. He is the author of
the Recreation and Parks Law Re-
porter and a member of the National
Society for Park Resources Board of
Directors.
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thinks that things will get better dur-

ing the next 30 years but there will

be major bumps along the wav.
Cornish enumerated six potential

PARKS

catastrophies that could befall the
human race in the next 20 years:
World War 1lI; a global depression; a
race war; nuclear terrorism; a global
plague (such as AIDS) like the Black
Death; and civil war in the United
States.

In addition, he listed six possible
"benestrophies” (a newly coined
word meaning the opposite of
catastrophic): an anti-aging drug that
not only slows but even reverses the
aging process; controlled fusion will
be achieved providing a virtually
unlimited amount of clean energy at
extremely low cost; a happiness pill
will be perfected; a moon colony will
become self-sufficient; a world
parliament will effectively regulate
disputes among nations; and brain
drugs will boost human intelligence
an average of 50 percent.

INCLUDING DISABLED
Continued from page 52

must rid themselves of their self-
fulfilling prophecies, arrogance, pet-
ty ego defenses, and rationalizations
for not involving individuals with
handicapping conditions at policy-
making levels and in leadership
positions. Qualified individuals with
handicapping conditions know best
what is needed and how it can be ac-
complished most efficiently.
Important in this continuum of
leadership roles and responsibilities
for individuals with handicapping
conditions is recruiting, training, and
placement of such individuals in
direct leadership positions—as
teachers, coaches, and program
leaders, as well as in administrative
and supervisory positions. Those
able-bodied persons who provide
services must lead the charge for
greater involvement of individuals
with handicapping conditions in the
full range of leadership positions. No
greater contribution can be made
than such advocacy of self-advocacv.
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A “Cut and Paste” of Model
Pec Use Law to Include Public

ByJames C. Kozloivski, J.D., Ph.D.

At its meeting in Anaheim, Cali-
fornia on October 21, 1986, the
Board of Trustees of the National
Recreation and Park Association en-
dorsed the following policy: “It is
the policy of the Trustees of the
National Recreation and Park
Association to encourage ana help
promote the enactment of state rec-
reational use statutes.” This policy
was one of several statements
adopted regarding the perceived
“liability crisis.” Under a recreation-
al use statute, the landowner owes
no duty ofcare to arecreational user
on the premises free of charge.

Although there is no liability for
ordinary negligence, liability will be
imposed for willful or wanton mis-
conduct. Willful or wanton mis-
conduct, unlike ordinary negli-
gence, goes beyond mere
carelessness; it is more outrageous
behavior which demonstrates an ut-
ter disregard for the physical well
being of others.

Despite the NRPA policy state-
ment, enactment ofrecreational use
statutes is not the real issue. Forty-
nine jurisdictions have already
enacted recreational use statutes.
My research on this topic identified
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the following state code citations for
existing recreational use statutes.
To the best of my knowledge, each
of these statutes is still good law.

Alabama: Ala. Code § 15-1.

Arizona: Ariz. Rev. Siat. Ann. §
3351.

Arkansas: Ark. Stat. Ann. 88 50-
1101-1107(1971).

California: Cal. Civil Code § 846
(West Supp. 1981).

Colorado: Col. Rev. Stat. 88§ 33-41-
101-105 (1974).

Connecticut: Conn. Gen. Stat.
Ann. 88 52-557f-557i (Supp 1981).

Delaware: Del. Code Ann. tic 7, 88
5901-5907 (1975). *

Florida: Fla Stat. Ann. § 375.251
(West 1974).

Georgia: Ga Code Ann. §8105-
403-409 (1968).

Hawaii: Haw. Rev. Stat. 88 520-1 to

'8- Continued
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Idaho: Idaho Code § 36-1604
(Supp. 1981).

Illinois: 111 Ann. StaL ch. 70 §§
31-37 (Smith-Hurd Supp. 1981).

Indiana: Ind. Code Ann. § 14-2-6-
3.

lowa: lowa Code Ann. 88§ 111C.1-
111C.7 (West Supp. 1981).

Kansar: Kan. Star. Ann. §8§ 58-3201-
3207 (1976).

Kentucky: Kv. Rev. Scat. Ann. §
150.645 (Baldwin Supp. 1980).

Louisiana: La. Rev. Stat. Ann. §
9:2795 (West Supp. 1981).

Maine: Me. Rev. Stat. Ann. tit. 12,
8§ 3001-3005 (Supp. 1981).

Maryland: Md. Nat. Res. Code Ann.
88 5-1102-1108 (1974).

Massachusetts: Mass. Gen. Laws
Ann. ch. 21 § 17C (West 1973).

Michigan: Mich. Comp. Laws Ann
§ 300.201 (1967).

Minnesota: Minn.
8887.01-87-026(1977).

Mississippi: Miss. Code Ann. § 89-
2-1- et seq. (1985).

Missouri: Mo. Stat. Ann. 88§
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Montana: Mont. Code ton. 88 70-
16-301-302.

Nebraska: Neb. Rev. Stat. §§ 37-
1001-1008 (1978).

Nevada: Nev. Rev. Stat. § 41.510
(1979).

New Hampshire: N.H. Rev. Stat.
Ann. § 212:34 (1978).

New Jersey: N.J. Stat. Ann. 88
2A42A-2-42A-5 (West Supp. 1981).

New Me.,ico: N.M. Sta.. Ann. § 17-
4-7 (1978).

New York: NY. Gen. Oblig. Law §
9-103 (McKinney Supp. 1981).

North Carolina: N.C. Gen. Stat. 88
113-120.5-120.6

North Dakota: N.D. Cent. Code
§853-08-01-06 (1974).

Ohio: Ohio Rev. Code Ann.
1533.181 (Page 1978).

Oklahoma: Okla. Stat. ton. 76, §8§
10-15 (West 1976).

Oregon: Ore. Rev.
8§105.655-105.680(1979).

Pennsylvania: Pa. Stat.ton. tit. 68,
88 477-1-477-8 (Purdon Supp.

Stat.

*Prevents Overbooking
Classes/Facilities

<Provides Cost Analysis

eFor All IBM* -compatibles

M,
v Py Lo

1981).

Rhode Island: RI. Gen. Laws 8§,
32-6-1- to -7.

South Carolina: S.C. Code §827-3-
10-70(1977).

South Dakota: S.D. Comp. Laws
ton. § 20-9-5 (Supp. 1979).

Tennessee: Tenn. Code Ann. 8§
51-801-805 (1977).

Texas: Tex. Rev. Civ. Stat. Ann. an.
16 (Vernon 1969).

Utah: Utah Codeton. 8§ 5714-1 to
-7.

Vermont: Vt. Stat. Ann. tit. 10 §
5212 (1973).

Virginia: Va. Code 8§ 29-130.2
(Supp. 1981).

Washington: Wash. Rev. Code
Ann. 88 4.24.200-210 (Supp. 1981)

West Virginia: W.Va. Code 8§ 19-
25-25-6 (1977).

Wisconsin: Wis. Stat. ton. § 2968
(West 1973).

Wyoming: Wvo. Stat. § 34-19-101-
106(1977).

With minor variations, many of
the above cited fortv-nine laws



adhere to the format ofa model sta-
tute described below. This model
statute, entitled "“Public Recreation
on Private Lands: Limitations on
Liability," appeared in the 1965 edi-
tion of Suggested State Legislation
from the Council State Gov-
ernments. To date, state courts in
only nineteen jurisdictions have
considered directly or indirectly the
applicability of these statutes to
public entities. Of this number,
twelve jurisdictions have extended
limited recreational use immunity
to public entities. Under die terms
ofthe Federal Ton Claims Act, these
statutes are uniformly held applic-
able to the federal government.
(For a further discussion of the
applicability of recreational use sta-
tutes to public entities, see the
“NRPA Law Review" for October and
November 1986, and February
1987.)

Perhaps the real policy issue be-
fore the National Recreation and
Park Association is, therefore, to en-
courage and help promote the
modification of existing recreation-
al use statutes to broaden existing
immunity to include public park
and recreation agencies. With this
objective in mind, | have superim-
posed language from existing rec-
reational use statutes in various
jurisdictions. The purpose of diis
rather crude “cut and paste" en-
deavor is to illustrate die manner in
which minor modifications to the
1965 model statute can broaden die
immunity of diis legislation to ex-
pressly include most public entities.
Further, these suggested mod-
ifications would extend such im-
munity to most lands and activities
involving public park and recrea-
:v*nagencies. (Modifications to the
1965 model statute appear in itali-
cized capital letters. The state sta-
tutes from which this language is
derived are also noted in parenth-
eses.)

1965 Model Act as Modified
(Title should conform to state re-

quirements. The following is a
suggestion: "An act to encourage

landowners to make land and water
areas available to the public by limit-
ing liability in connection there-
with."]

(Be it enacted, etc.)

Section 1. The purpose of this act
is to encourage owners of land to
make the land and water areas avail-
able to the public for recreational
purposes by limiting their liability
toward persons entering thereon
for such purposes.

Section 2. As used in this act:

(a) "Land” means PRIVATE OR
PUBLIC, (Idaho, Washington) land,
IMPROVED OR UNIMPROVED
(Maine), WHETHER URBAN OR RU-
RAL, (Washington), [including]
roads, water, watercourses, private
ways and buildings, structures, arid
machinery or equipment when
attached to the realty.

(b) "Owner" means the posses-
sor of afee interest, a tenant, lessee,
occupantor person in control ofthe

Continued on next page

ffordable Guide-Une Signs for playgrounds'2

Fp minimize your exposure to liability with

hese easy to read signs inform and warn children <md

parents regarding the proper use of playground

equipment and play conduct.

>Printed warnings and romindars aro based
upon the U.S. Consumer Product Salety
Commission publications: " Play Happy.
Play Salely" Playground Equipment Guide.
U.S. Government Printing Ollice, 1979: A
Handbook lor Public Playground Salety?
Vol. I. U.S. Consumer Products Salety Com-

* Copyrighted and trademarked symbols and
equipment use instructions aro courtesy ol
the Recreation Salety Institute. Ronkonkoma.
NV with which Ouality Industries, Inc. has an
exclusive agreement.

© Copyright 19R8 Quality Industries, Inc

mission, 1981.
. . N7 i
P lease send me a free Guide-Line™ <3,
Signs For Playgrounds brochure. ImxV
NAME TELEPHONE TV
COMPANY NAME " nl
ADDRESS .
cITY STATE ZIP <o |
Quality Industries, Inc. |
Box 765 « Hillsdale, Ml 49242-076's

pAmm clrch

m/Wec« cjrd numb* 20

P&IIWIARCH 1987/,



premises, including ANY PRIVATE
CITIZEN, A MUNICIPALITY THE
STATE OR THE FEDERAL GOVERN-
MENT, AND ANY EMPLOYEE OR
AGENT OF THE FOREGOING, (Wis-
consin).

, ORANY PUBLICENTITYAS DE-
FINED IN THE (applicable provi-
sion of the state code) WHICH HAS
AXINTERESTIN LAND. (Colorado).

‘PERSON" INCLUDES ANY IN-

DIVIDUAL REGARDLESS OF AGE,
MATURITY OR EXPERIENCE, OR
ANY CORPORATION, GOVERN-
MENT OR GOVERNMENTAL SUB-
DIVISION OR AGENCY, BUSINESS
TRUST, ESTATE, TRUST, PARTNER-
SHIP, OR ASSOCIATION, OR ANY
OTHER LEGALENTITY (Colorado).

THERETO. OF ANOTHER AND IN-
CLUDES, BUTISNOT LIMITED TO,
ANY HOBBY, DIVERSION, OR
OTHER SPORTS OR OTHER REC-
REATIONAL ACTIVITY SUCH (Col-
orado) the following, or any com-
bination thereof: hunting, fishing,
CAMPING (Colorado), swimming,
boating, camping, picnicking, hik-
ing, HORSEBACK RIDING,
SNOWSHOEING, CROSS COUNTRY
SKIING, BICYCLING, RIDING OR
DRIVING MOTORIZED RECREA-
TIONAL VEHICLES, SWIMMING,
ROCK CLIMBING... OR. ENGAGING
IN ANY OTHER FORM OF SPORTS
OR OTHER RECREATIONAL ACTIV-
ITY (Colorado), INCLUDING PRAC-
TICE AND INSTRUCTION IN ANY

(c) “Recreational Purpose” in- THEREOF (New Jersey), pleasure

cludes, but is not limited to, any
SPORTS OR RECREATIONAL ACTIV-
ITY OF WHATEVER UNDERTAKEN
BY A PERSON WHILE USING THE
LAND, INCLUDING PONDS, LAKES,
RESERVOIRS, STREAMS, PATHS,
AND TRAILS APPURTENANT

VANDALISM?
MAINTENANCE?

fight back with our . . .

driving, nature study, water skiing,
winter sports, and viewing or enjoy-
ing historical, archaeological, scen-
ic, or scientific sites, OR OTHERSIM-
ILAR ACTIVITIES UNDERTAKEN
FOR RECREATION, EXERCISE,
EDUCATION, RELAXATION, OR

PLEASURE ON LAND OWNED BY
ANOTHER (Missouri). IT SH.-U1 IN-
CLUDE ENTRY, USE OF AND PAS-
SAGE OVER PREMISES IN ORDER
OT PURSUE THESE ACTIVITIES.
(Maine).

(d)
sion price or fee asked in return for
invitation or permission to enter or
go upon the land. However, charge
or consideration DOES NOT IN-
CLUDE ... THOSE EXTRAXCE FEES
PAID TO THESTATE. ITSAGENCIES
OR DEPARTMEXTS, MUNICIPALI-
TIES, OR THE US. GOVERNMENT.
(Wisconsin)

Section 3a Except as specifically
recognized by or provided in Sec-
tion 6 of this act, an owner of land
owes no duty of care to keep the
premises safe for entry or use by
others for recreational purposes, or
to give any warning of a dangerous
condition, use, structure, or activity
on such premises to persons enter-
ing for such purposes.

Section 4. Except as specifically

Reduce Your v
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recognized by or provided in Sec-

« tion 6 of this act, an owner of land

-who either direcdy or indirecdy in-
vites or permits without charge any

. person to use such property for rec-

reational purposes does not
thereby;

(a) Extend any assurance that the
premises are safe for any purpose.

(b) Confer upon such person the
legal status of an invitee or licensee
to whom a duty of care is owed.

(c) Assume responsibility for or
incur liability for any injury to per-
sonsor property caused by an act or
omission of such persons.

Section 5. Unless otherwise
agreed in writing, the provisions of
Section 3 and 4 of this act shall be
deemed applicable to the duties
and liability ifan owner leases to the
state or any subdivision thereof for
recreational purposes.

Section 6. Nothing in this act
limits in any way any liability which
otherwise exists:

(a) Forwillful or malicious failure

to guard or warn against a danger-
ous condition, use, structure, or

activity. .

Remove Statute Ambiguity J

It has. been said that no one

(b) Forinjurysuffered inany caseshould witness how laws or hot

where the owner of land charges
the person or petsons who enter or
go on the land for the recreational
use thereof, except that in the case
of land leased to the state or a sub-
division thereof, any consideration
received by the owner for such
lease shall not be deemed a charge
within the meaning of this section.

Section 7. Nothing in this act shall
be construed to:

(a) Create a duty of care or
ground of liability for injury to per-
sons or property.

(b) Relieve any person using the
land ofanother for recreational pur-
poses from any obligation which he
may have in the absence ofthis act to
exercise care in his use ofsuch land
and in his activities thereon, or from
die legal consequences of failure to
employ such care.

Section 8. [Insert effective date.]

dogs are made. Because if you do,
you will not be able to stomach
either. One of the ways laws are
made is to adopt language from sim-
ilar statutes in odier jurisdictions.
This is the approach taken in the
"cutand paste"” public immunity sta-
tute described above. In determin-
ing whether a particular recreation-
al use statute applies to public en-
tities in a given jurisdiction, state
courts will look primarily to die ex-
pressed language of the statute.
Consequently, the modifications
described above are intended to re-
move any uncertainty or ambiguity
diat the state legislature intended to
confer broad public immunity
under an existing recreational use

statute.
Expand "Land" definition: Ex-
panding the definition of land to
Continued on next page
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expressly include public land effec-
tively rebuts the original presump-
tion of the model statute that such
statutory imn\unitv was intended
for private landowners, not gov-
ernmental units. In addition, the in-
clusion of references to urban and
improved land would reverse the
interpretation by some state courts
(e.g. New York, New Jersey,
Louisiana) that this statutory im-
munity is limited to rural or un-
improved land. Further, the statu-
tory definitions of “owner” and
"person” have been modified with
language from recreational use laws
in Wisconsin and Colorado to ex-
pressly include governmental units.

Expand Scope of "Recreational
Purpose”: Some jurisdictions, most
notably Louisiana, have limited the
scope of recreational use immunity
to activities traditionally conducted
in the “true outdoors,” i.e. primarily
rural in nature. Expanding the
enumerated list of recreational ac-
tivities to include sports, hobbies,
diversions, and any other recrea-
tional activity with language from
the Colorado effectively rejects this
narrow construction of the statute.

Entrance Fees not a "Charge":
Ordinarily, recreational use im-
munity is lost if a fee is charged for
the use of the premises. Including
language from the Wisconsin sta-
tute expressly excludes entrance
fees from this statutory definition of
“charge” as an exception to recrea-
tional use immunity.

Dr. Kozlowski is an attomeyicon-
sultantin recreational injury liabil-
ity in Springfield, Virginia. He is the
author ofthe Recreation and Parks
Law Reporter.
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RISK MANAGEMENT IS
THE BEST INSURANCE

As park and recreation administrators are turning to new methods of insuring the na-

tion's parks, they're finding that it also pays to learn effective risk management techniques.

P ark and recreation depart-
ments around the country
continue to face problems

obtaining liability insurance: higher
rates for reduced coverage, diffi-
culty in obtaining insurance in the
first place, and an ever-litigious
society.

It seems, however, that the worst
part of what some have termed a
"crisis" has passed, as administra-
tors are turning to self-insurance, in-
surance pools and an increased
'emphasis on risk management to
do battle with rising insurance
costs.

While opinions vary on how seri-
ous the "crisis" is, some observers
actually feel the events of the past
few years may have helped admin-
istrators realize that they can't con-
tinue to rely on insurance to solve
their problems, but instead must
learn how to prevent accidents—
and lawsuits—from occurring in the
first place.

"The bottom line on all of this is
what does it take to cut down on the
number of accidents and injuries?"
says Ronald Kaiser, an attorney and
associate professor of sports law at
Texas A&M University in College Sta-
tion, Texas. "If that number is rising

b

and the park director doesn't worry
about it because the department
has insurance, then to me, that's
bad management."

Kaiser says park and recreation
administrators shouldn't be practic-
ing risk management just to stay out

“ Ifyou’re big enough to self-
insure and you’rea good ad-
ministrator, it’s the cheapest
way to go”

of court, but to protect the public
and cut down on the number of ac-
cidents and injuries.

The law doesn't require that park
and recreation departments guar-
antee participant safety; all it re-
quires is that they assume the
degree of prudence of a reasonable
man, says Kaiser.

"If they know that somebody else
is going to pay the tab, there's no in-
centive for (the department) to man-
age risk,” says Kaiser. "But, if you
have to pay the tab, that means you'd
better practice risk management.”

James Kozlowski, an attorney and
recreation consultant in Spring-
field, Va., agrees.

"Maybe what good will come out
of this scxalled crisis is that people
are starting to have to pay attention
to the attitude of 'We'll just turn it
over to our insurance carrier.' That's
a cop-out."

Now, Kozlowski says, park and
recreation administrators will have
to look to the past to see what
they've been receiving for their in-
surance dollar.

"They're learning to become bet-
ter risk managers,” says Kozlowski.

WHO’S TO BLAMET Whom to place
the blame on—insurance compa-
nies, the legal system or suit-happy
citizens—remains highly controver-
sial. There are conflicting statistics
as to what caused the crisis on the
part of both trial lawyers and the in-
surance industry.

Both Kozlowski and Kaiser place
some of the blame on bad business
decisions made by insurance com-
panies the past few years.

"l think the insurance industry
will readily admit that they wrote in-
surance policies at ridiculously low
premiums that didn't cover their
risk," says Kaiser.

ATHLETIC BUSIM SS. lufvp. 1987



A few years ago, when the coun-
try was experiencing a period of in-
flation, "insurance companies were
able to take the money they received
for insurance premiums and invest
it in real estate, for example. And
public agencies didn't mind, be-
cause it was a great way to transfer
risk to a third party at a low price,"
says Kaiser.

Now that inflation is under con-
trol, Kaiser says, insurance compa-
nies lost money—from the stand-
point that insurance premiums
didn't cover the risk—and higher
premiums resulted.

During the past year, however,
Kaiser feels the insurance industry
has tightened up and profits have
increased.

The crisis was really at its high
point in 1986, and most insurance
companies are now underwriting
policies again, says Kaiser.

The insurance industry and others
say much of the fault lies with an un-
predictable tort system that allows
attorneys to bring frivolous lawsuits
and win million-dollar judgments.

"There’s a lot of finger pointing
between lawyers and the insurance
industry over who is really at fault,”
says Kaiser. "It's a pretty complicat-
ed situation."”

COVERAGE OPTIONS. Placing the
blame on any one party now is
rather a moot point. More impor-
tant are the options park and recre-
ation departments face in obtaining
liability coverage.

The options vary from depart-
ments that close down facilities for
fear of injuries and litigation at one
extreme, to departments that have
self-insured or "gone bare" at the
other. These departments don't car-
ry any insurance and continue to
operate programs, but practice in-
creased risk management to try to
minimize accidents.

Dallas is one city that chose to go
bare. Each year, the city puts money
into acontingency fund to cover its
pattern of cases. The city also has
several attorneys on staff who,
rather than settle out-of-court, fight
every case that's brought against the
city. So far, the venture into self-
insuring has been successful.

"I've talked to individuals who
self-insure," says Kozlowski, "and
they've said, 'We're kind of nervous.
We haven't had that big claim; we're
waiting for the other shoe to drop.'

ATHI EIIC BUSINFSS. |une, 1987

"But, they're putting the money
away that they would ordinarily pay
for insurance premiums and they're
really earning a lot of money on that
amount,” says Kozlowski.

Another approach, says Kaiser, is
to buy insurance with a very high
deductible and then self-insure up
to the amount of the deductible.

Yet another option, currently
practiced or being considered in a
number of states, is a risk manage-
ment pool.

The city of Woodridge, Ill., located

32 miles west of downtown Chica-
go, has joined a risk management
pool. Faced with an increase in lia-
bility insurance premiums from
about $4,500 to more than $56,000 in
one year, and a "take it or leave it"
attitude from its insurance carrier,
the city turned to the pool to obtain

the coverage it needed.
"Insurance wasn't denied to us, it
was just priced too high," says Keith
Franklin, Woodridge's director of
parks and recreation. The pool "cut
(Continued on nett pjge)
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RISK MANAGEMENT

(Continued Irom pjge 37)
my insurance from a total of $76,000
down to about $26,000."

The pool the Woodridge Park Dis-
trict joined was the Park District
Risk Management Agency, located
in nearby Wheaton. Betsy Kutska,
executive director of the agency,
says many Chicago-area park and
recreation departments have ex-
perienced similar problems obtain-
ing or paying for insurance and, as
a result, have joined the pool.

"In 1984, when we organized,
there wasn't necessarily an 'insur-
ance crisis," but we anticipated the
benefits of being able to pool to-
gether our resources and share the
risk for our park district programs,”
says Kutska.

"We feel that we've been able to
control costs by being in a market
with a large group. A lot of agencies
that weren't pool members were
getting exclusions for different
types of facilities, such as water
slides or sledding hills. So we've
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been able to get that out of the way.

"l think that one of the biggest
benefits we've had from pooling
together is that bid by bid, we're get-
ting to where we can be more in-
dependent from the insurance
companies and not have to suffer
through up-and-down cycles of
boom and bust," says Kutska. "It

“We anticipated the benefits
of being able to pool together
our resources and share the
risk.”

would be great if we could eventu-
ally not purchase any insurance, but
just self-fund. The less we have to
buy, the better."

Further south in lllinois, Mike Wil-
son, controller for the Champaign
Park District, says his district also
has experienced higher premiums,
but has not yet considered entering
a pooling arrangement.

"Last year, we paid 75 percent
more for roughly one-half the cover-
age," says Wilson. This year, how-
ever, he says the premiums will
decrease slightly.

"We had a good year last year and
we've increased our safety pro-
grams, so the insurance has come
down a bit, but not much. | don't
think we'll have trouble getting in-
surance, although it will cost us
more," says Wilson.

For some, joining a pool raises
some doubts.

Even though Youngstown, Ohio,
park and recreation officials were
forced to close down several facili-
ties for a short time last year when
their commercial insurance was
canceled, jack Franken, risk manag-
er for the department, says they
chose to continue commercially in-
suring through another carrier. The
policy, however, cost Youngstown
four times as much as its previous
policy.

Franken says his department
didn't consider the increase out of
line though, and prefers to remain
with a commercial carrier rather

than enter a pooling arrangement.
/Continued on puge *Ot
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RISK MANAGEMENT

iContinued 'wompjgv MI

"Ohio is talking about insurance
pools, but we're not overly enthu-
siastic about them,"” says Franken.
"If we can't get commercial insur-
ance, then we'll have to give con-
sideration to self-funding and
probably close down parks and
other recreation facilities.”

In California, another option ex-
ists. There, 51 park and recreation
departments are covered by their
cities' participation in the Southern

Dynacourt”

AN *
’

California Joint Powers Insurance
Authority, a completely self-insured
public entity.

"We manage the self-insurance
programs of the cities that belong
to this organization,” says Program
Manager James Moore. "We per-
form many of the functions of an in-
suring company, but we do it under
contract with (the cities). In other
words, we take that problem off
their hands.

"We decided ayear ago to gocom-
pletely self-insured," says Moore. "If

Where space is limited, Dynacourt is the perfect solution. Three
standard Dynacourt plans are available and suit most locations. Our
design department can help fit Dynacourt to your particular site.

The Dynacourt system incorporates eight 24" x 32" sign panels that
introduce the concept, explain how to establish the participant's current
fitness level, and how to perform a variety of aerobic and strengthening

exercises.

Dynatrack

Fora comprehensive catalog
Whnie BgToys
2601 South Hood SI
Tacoma. WA 98409
Call (206)572-7611
1(800)426-9788

The Dynatrack system
incorporates up to twenty
signs which describe
exercises to be per-
formed at stations
spaced around a circuit.

Information and intro-
ductory signs are placed
at the start of the course.
All subsequent signs
explain exercises and
direct people to the
next station. Dynatrack
includes four 24" x32"
introductory signs plus
twenty 18" x24" station
signs.

Circle 28 on tht Information Request Card
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you're big enough to do it and
you're a good administrator, self-
insurance is the cheapest way to go."

MAK~aINORJIK. A common thread
among all of these new methods of
insuring is an increased need for
park and recreation departments to
become better risk managers.

"Risk management is part of the
new vernacular of park and recrea-
tion departments," says Kaiser, who
agrees with Kozlowski that the in-
surance crisis was the best thing
that has happened to park depart-
ments, because it forced them to
look at other alternatives to deiling
with accident prevention.

The insurance crisis was the
best thing that's happened to
park departments, because
itforced them to look at other
alternatives to dealing with
accident prevention.

As aresult, cities are now looking
at the design of facilities and putting
greater emphasis on safety. This is
particularly true of playgrounds,
where many recent accidents have
occurred.

Kaiser says municipalities are be-
ginning to look at the utility, or so-
cial benefit, of having a particular
piece of playground equipment—
in other words, examining what
benefit a child receives from having
that piece of equipment vs. what
the chance is that the child will fall
and be injured.

"If they find that the social benefit
exceeds the risk, they're going to
continue with it," says Kaiser, "but,
where the risk of harm is so great
that it outweighs the social utility,
they're doing away with it."

Kaiser feels that once administra-
tors understand the parameters of
legal risk and aren't intimidated by
lawyers, they’ll discover that man-
agement of accidents and legal lia-
bility is very much within their
realm.

"If they're good managers, they'll
learn the techniques of managing
risk,” says Kaiser. "Thank the insur-
ance industry, because it's making
people better managers.” H
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Accidents, Liability
Confront Park Staffs

Officials across the country are being swamped by a

multitude of court judgments, many dealing with the operation
of parks and recreation facilities.

H-V

KT 1y

VeV il

Parks

and
Recreation

:.I!I_I-I_IIII

hiriy years ago, when a
oungster was injured
at play, the injury was
considered part of the grow-
ing-up process. Minor inju-
ries s..ch as scrapes, cuts and
bruises were treated at home
with peroxide, iodine or
mercurochrome. And the
youngster would be chastised
for the torn pants or shirt
caused by the accident.
Naturally, more serious
injuries were hospital-
treated. But the broken arm
was held by the parent to be
the responsibility of the

o\ child, who probably could
v

have avoided the accident by
being more careful. Today,
the first step in an accident,
after emergency assistance, is
to file suit for personal injury. There are
legitimate claims in many instances of
serious injury, but the courts are now
clogged with overwhelming numbers of
lawsuits for injuries that, in years past,
would have been ignored.

In April 1985, the Advisory Commis-
sion on Intergovernmental Relations re-
ported to Congress that legal judgments
were becoming one of the most serious
financial problems confronting Ameri-
can cities, especially smaller cities. Of-
ficials in cities and counties across the
country arc being swamped by a multi-
tude of court judgments in lawsuits,
forcing cutbacks in services and threat-
ening bankruptcy.

.One of the largest problem areas for'

lawsuits appears to be in park and rcc-

.rcation facilities. Are our parks and

By Frances Wallach

playgrounds so much more dangerous
than they were a decade ago? What
causes the multitude of lawsuits that
threaten the economic well-being and
balance of a municipality?

The court decisions and legislation of
the 1970s are a causal factor that ex-
panded the cities’ responsibility for lia-
bility in personal injury lawsuits. The
size of the jury awards has encouraged
the filing of lawsuits and it would ap-
pear that juries take a biased view for
plaintiffs against municipalities, at least
in determining the awards. The last
decade could become known as the era
of the "let’s sue" syndrome;



With the changing attitude of the courts and society toward
park and recreation injuries, how can agencies afford to
continue providing recreational services to the public?

aly, adce framits strests and higways, the
pubdlic agenoy’s nost ussd aress by the ganeard pubdlic
aeits parks ad reaedtion fadlities ad progans.
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Certainly by the sheer number of people who
fish, ride, swim, walk, jog, race, motocross, exer-
cise, or bicycle; play team or individual sports
such as soccer, football, golf, tennis, badminton,
or basketball; and have meetings, functions, use
playgrounds and equipment, or simple recreate
and enjoy the arts, museums and music,-the
public agency enters into the everyday world of
the public’ active lives.

More recently, many of these important func-
tions that are organized and/or managed by the
public agency have been threatened to be
restricted or discontinued by the litigation ex-
plosion and insurance crisis. The public agency
has been called upon to waive or reduce vital
liability coverage that enables it to, in part,
transfer the risk of being drawn into very costly
claims and litigation that are filed when some-
one is injured while engaged ina program spon-
sored or allowed by the agency.

Park and recreation department heads are very
aware of the expanded roles their departments
have taken on in the past fewyears. Rather than
simply maintain grounds and facilities, they are
now asked to design parks foroptimum use and
safety for the public as well as initiate and ad-
minister sensitise programs for the handicapped.
Given these developments, coupled with the
publics demand to require the agency to provide
the highest degree of care and imposing an al-
most strict liability for any injuries or damages



that may occur, the agency finds itselfina "no
win" position.

In the past, this was not a problem because
the agency carried substantial liability insur-
ance-it was a simple matter of turning the
claims over to the insurance company and going
about business as usual Now, many public agen-
ciesare either unable to find insurance coverage,
orif they can, their premiums are astronomical
and their deductibles are very high. This has
caused public agencies to carefully review pro-
grams in the special events area, agreements and
leases with tenants of public property, multitudes
of temporary use and occupancy permits, agree-
ments with concessionaires, and maintenance
contracts.

While it would be impossible to have a liability-
free program, the public agency can make sub-
stantial inroads to reduce, eliminate, or transfer
many of the liability risks that it is exposed ta
Following are ways that a pubb'c agency can in-
corporate sound risk management principles to
accomplish an overall reduction in its claims and
litigation.

IDENTIFICATION OF RISKS

Undoubtedly, this is the mostimportant step
in the risk management process. Without the
ability to identify potentially dangerous or haz-
ardous conditions, all attempts at correcting
problems are hit and miss. A systematic ap-
proach to identification will usually involve the
inclusion of some or all of the following resources:

PastBquerianecThis speaks for itself. Unfor-
tunately for many public agencies, these
statistics may not be readily available and must
be requested from the insurance company. When
an insurance company administratively settles
aclaim, it may not be obligated to give the in-
sured any feedback concerning the reasons for
its settlement or how the insured can correct the
actionsso it doesn't happen again. In many cases,
policies are simply canceled or premiums raised.

Once the agency has this i iformation, it's just
amatter of sorting through  to determine both
the types and kinds of claims that are occurring
as well as the frequency and severity of the losses.
Additional information such as the location or
site is equally important in this identification
phase

Tb put this in perspective, the agency may
determine that one swimming pool is generating

a significant number of slips and falls because
of a slippery concrete surface It can then take
corrective action based upon the statistical in-
formation it has acquired, This same principle
can be used in many cases to assess whether the
public agency feels the problem warrants im-
mediate attention or should be placed in the
normal budget process.

Crtizas™CGorplaints: Before a crisis situation
occurs, one of the best ways to detect that the
public agency may have a problem is by system-
atically reviewing complaints by the public.
There may be no actual claims filed by the public
forinjuries, and an agency doesn’t always get the
opportunity to correcta problem before a serious
injury occurs. However, if the agency is brought
to court, it will be difficult to explain why it had
received several complaints by citizens and did
not take some corrective action.

This review process is critical because the
courts are quick to determine that the agency
had "constructive notice" of the problem and
failed to take remedial action. The remedial ac-
tion could be something as simple as putting up
a sign that warns the public of the problem or
so complex that it has to be budgeted for in the
agency's C. I. P. (Capital Improvement Program).

Other Rbllic Agaclies: Why reinvent the
wheel? Other public agencies may have already
addressed the same problem. The state may have
asigning program that can be incorporated into
another agency's program without much ex-
pense. Information regarding policies and
guidelines for successful programs could be
adopted by the agency with minor modifications.

RblicatiasAnd Rariadicals: Public agencies
can subscribe to resource materials that are avail-
able on almost any topic, from new equipment
to the outcome of recent litigation in the parks
and recreation area. National risk management
organizations such as PRIMA and RIMS (Risk
and Insurance Management Society) are ex-
cellent resources for agencies and both have re-
search departments to accommodate the public
agency.

Goaultants: Consultants exist in almost every
field, and there are many qualified individuals
and firms that specialize in the parks and recrea-
tion area. For the agency that docs not have a
risk management department or someone
assigned as a risk manager, a consultant can re-

view the agency's policies and procedures,
maintenance programs, and staffing, as well as
identify the public agency’ areas where it may
be at risk.

RISK AVOIDANCE

RiskAwicanae: Simply stated, a public agen-
cy shouldn't use risk avoidance because the risk
of loss or injury is so high that the agency can-
not afford to place itself in the position of hav-
ing to budget for the expected losses resulting
from an event, cc ndition, or property. Generally
speaking, however, risk avoidance is usually
made using practical, common sense judgment
and where there is no opportunity to transfer the
risk to a third party.

JulianJonson streClans ad Insrace
Manager far tre City of San Diego CA

mthe.public. eevV



RISK TRANSFER

Risk Trasfa. There will always be cases
where the agency will want to avoid risk at any
cost. However, when a public agency decides to
allow an event or provide a service because of a
duty to the public or political pressures, then risk
transfer is a must.

e TVansfer By Insurance: This is the tradi-
tional and least complicated of the transfer
techniques. Ideally, the organization that the
agency has an agreementor permit with provides
an "insurance certification" from its insurance

The agency will
always have to
assume some risks,
simply because of the
type of business it's
involved in.

company and names the agency as a co-insured.
The agency is then entitled to the same rights
and privileges of the insurance policy as the in-
sured organization. This type of transfer should
be mandatory whenever the agency is consider-
ing long-term leases such as museums and park
facilities; and permits for organized events held
on aregular basis such as little league baseball,
soccer, bicycle racing. 10K and marathon races,
etc.

« TVansfer By Contract Or Agreement: This
method of transfer is normally not as desirable
as the transfer by insurance method. The agen-
cy can enter into almost any agreement or per-
mit where the individual or organization will
promise anything and t rything so that the
agreement will be approved or the permit
granted, The problem arises when a loss occurs
and the injured party files aclaim with both the
individual or organization as well as the agency.
In many cases, the public agency will find that
the individual or organization does not have the
resource to either provide a defense on behalf
of the agency as provided in the "hold harmless
and indemnification clause" of the permit or

12

agreement, let alone have the funds to pay t_iy
claims or court judgment.

Therule of thumb in transferring the liability
risk in cases where insurance is not available or
the cost is unaffordable is two-fold: the agency
should only grant permits or enter into agree-
ment with individuals or organizations that have
been successful in the past and/or demonstrate
that they are financially able to respond ifa loss
occurs: and the agency has thoroughly reviewed
the event or function and addressed the “worst
possiblescenario’This involves developing some
basic questions for the organization or individual
such as:

How large is the group?
* What is the activity?
Where will it be held?

« |s alcohol being served?

¢ How long will the function last?

What is the group's past history of
accidents/incidents?

Only when these questions and others are
answered can agency personnel make informed
decisions to enter >'ntoan agreement or allow an
event to proceed. Asa guideline inassisting per-
sonnel responsible for making those decisions,
the agency can rete: to the frequency severity ma-
trix listed below:

High Frequency
Low Severity

High Frequency
High Severity

Low Frequency
Low Severity

Low Frequency
High Severity

For example, public agency personnel couli
determine ifthe eventor activity would produce
relatively few injuries. Assuming that the in-
juries wjuld be minorin nature, the agency could
feel relatively securein allowing the eventor ac-
tivity to proceed. It would have a low frequency,
lowseverity rating. However, in an activity such
as hang gliding or anevert such ss a sky-diving
show where losses are few but the injury conse-
quences are severe, the public agency would want
to either transfer the activity or event or not
allow it on public property because of the high
potential for a large loss.

The public agency must carefully evaluate the
areas of high severity for exposure to severe in-
jury. Thisdoesn't mean that the high frequency
areas should be eliminated automatically, only
that they become more predictable and be
budgeted for fairly accurately.

This same matrix can be used to evaluate areas
such as the kinds of playground equipment for
establishing maintenance schedules, the types
of activities and events that require additional
personnel, and the types of training programs
personnel need to be proficient in to control risk.

RISK ASSUMPTION

RiskAssurptionThe agency will always have
to assume somerisks, simply because ofthe type
of business it's involvedin. These are the services
that the public doesn't provide for themselves
and relies on the agency to provide for them. For
example, the agency will grant use of meeting
rooms for non-profit groups, allow events such
as demonstrations as a matter of freedom-of-
speech, promote activities for people who can-
not otherwise provide for themselves such as the
handicapped and lowincome, and generally allow
people to congregate, recreate, etc

With good risk management techniques, these
risks can be evaluated for potential for loss and
dealt with by using sound management prin-
ciples. Issues such as additional supervision of
the activity or event, coordination of personnel,
and timing can be anticipated and controls im-
plemented. The agency can accomplish this by
using key personnel or committees to evaluate
the risk and review sensitive issues that are in-
digenous to the risk, then determine the best
method of control for the activity.

Risk MnIitoring: Just as important as the
gathering and reviewing information and im-
plementation steps isthe monitoring of the pro-



grams. Itis critical in creating an ongoing func-
tion that will develop and feed itself. As the proc-
ess ofmonitoring continues, the data base grows
and the identification of risks becomes easier,
enabling the public agency to fine-tune the proc-
ess. This same process of identifying risk, im-
plementingcorrective procedures, and monitor-
ing risk is invaluable in court to show that the
publicagency isconscious of its risks and is mak-
ing efforts to deliver the best possible programs
to the genera] public with their safety in mind.
Some programs can be initiated to help develop
loss prevention data before the losses occur. Some
examples of these programs are as follows:

MAINTENANCE

Sign Inventory And Maintenance: Caution is
always the key toplacingasign and warning the
public of a hazard. While it can be used as a de-
fense in many cases, itisnotan absolute defense
Wording on sips should be reviewed and plac-
ingsips for obvious hazards should be avoid-
ed. Once the agency decides to place a sip, it
hasanobliption tomaintainit. Thesip should
beinventoried and scheduled for periodic inspec-
tion. Certain sips disappear more frequently
than others and should be checked more often.
Ifthe sip has reflector capabilities, it must be
checked periodically to ensure that it meets
reflectivity standards.

Equipment Inspection And Maintenance:
Just as inspection and maintenance are per-
formed to ensure that the equipment is still
usable, they should also be done to preventin-
juries. Replar replacement of a 50-cent chain
linkona ,wing may preventa very costly claim.
Reviewing older playground slides for wear,
fences for repair, etc are relatively small and cost-
effective procedures that greatly reduce the
public agency’s risk exposure. Records of any
repairs or inspections are, again, vital to show
thatthe apncy isdoing what it says it is doing.

Condition Inspections: The condition of
facilities should be assessed regularly. The public
agency should establish maintenance schedules
toensure that timely maintenance is not over-
looked and hazards are caught before a loss oc-
curs. Awetgymnasium floorcould be the result
ofafaulty roof and the next source of an injury.

Condition inspections are not just limited to
facilities but extend to all property owned or
leased by the public agency. In San Diego, beach

cliffs and shorelines are constantly observed to
detect changes as they erbde. Wave action and
wind are responsible for the creation of unstable
cliffs that must be dealt with before they collapse
under the weight of unsuspecting spectators.
They are monitored in reports every 30 days and
reviewed for corrective action.

Fences thatborderareas to ensure public safe-
ty such as drainage channels, swimming pools,
areas of pollution, etc. should be inspected and
documented formaintenance or repairs and filed.

The publicagency should inspectthe drivers’
licenses of personnel that operate its fleet of
vehicles at least every year to find out what in-

dividuals have demonstrated bad driving habits.
These personnel can then receive additional train-
ing or be assigned to duties that do not involve
driving.

Inadopting any changes inprograms or creat-
ing ? risk management process, budget con-
straints are obviously an issue to be reckoned
with, along with staffing. However, with the
future of many insurance coverages for public
agencies in doubt, coupled with the escalating
costs of claims and lawsuits, the question no
longer s, "Can | afford to change?" but rather.
"| can't afford not to change." W
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Developing A Defensive Game Plan

P UBLIC RISK interviewed Ronald L.
Baron, Esg., on managing risk in
sports and recreation programs.
Baron is an adjunct professor of
sports law at the University of Hous-

ton Law Centerand The Delaware Law School.

Heis also theexecutivedirector of the Houston-

based consulting firm, The Center For Sports

Law & Risk Management, which provides risk

review programs for athletic facilities and pro-

grams. Baron will speak on sports liability at

PRIM A's national conference.

Q. How have the courts dealt with the issue of
liability in sports and recreation programs in the
past?

A. Until recently, athletic programs and
facilities enjoyed virtual immunity from civil
liability. Generally, the assumption of risk and
consentby the participants prevented or barred
them from recovering anything if they were
injured.

Q. How does this differ from the attitude today?
A. Sports-related injuries and resulting lawsuits
arg increasing atan alarming rate for two main
reasons. Today, the prevalent attitude of socie-
ty is that if someone gets hurtduring an athletic
or recreation event, someone should accept
responsibility forthe injury and be forced to pay.
Inaddition, the courts have eroded the assump-
tion of risk doctrine and sanctioned actions by
athletic participants. The courts will search for
wrongdoing, especially if the case involves a
seriously-injured participant.

Q. Does this new attitude affect public recrea-
tion programs?

A. Yes, the newjudicial trend is to extend liabili-
ty to recreation faciUty operators in all areas of
recreation sports. These include team sports
such as softball, football, and baseball as well
as individual sports such as gymnastics and
skating.

Q. How does this trend differ from that of the
past?
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A. Historically, most of (he successful sports
injury lawsuits involved football helmet litiga-
tion brought on behalf of catastrophically-
injured high school or college foothall players.
But the trend has changed and today, every
sports program adm inistrator is at risk.

Q. Arethereany specific areas where recreation
sports personnel face potential liability regard-
ing negligence?

A. Yes, there are four areas which must bn ad-
dressed by the risk manager: failure to proper-
ly supervise an activity or event, failure to main-
tain the playing surface in a safe manner, fail-
ure todistribute safe and properequipment, and
failure todetermine the physical condition orim-
pairment of athletic participants.

Q. Canyou give me an example of a program
administrator who was sued for failing to ad-
dress one of these areas?

A. Anadministratorofa public swimming pool
decided nottospend additional funds onchlorine
for the pool. The water deteriorated and became
very murky. Two children playing in the pool col-
lided underwater and the lifeguard could not find
them because the water was in such poor condi-
tion. The families successfully sued the pool
operator for failure to maintain the playing
surface—in this case, the pool-in asafe manner,

Q. Howcanrecreation program risk managers
help reduce or eliminate the potential for
injuries—and subsequent lawsuits?

A. Risk managers must work closely with pro-

gram administrators and employees to establish
and operate successful and safe athletic pio-
grams. They should stress the importance of
focusing on and adopting preventative
measures. And they should take the offensive,

not the defensive, and implement aggressive at-

tacks on the potential areas of liability in their
sports and recreation programs.
Q. What areas are critical to a successful risk
management program?
A. Firstand foremost, risk managers must have
VITAT 2> > - A
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a thorough understanding of sports liability.
Oftentimes, recreation program operators and
risk managers are unaware of how far their legal
duties extend until they are sued and discover
what they have done wrong. Risk managers have
a responsibility to know and implement pro-
grams that conform to their legal duties and to
advise recreation administrators of those duties.
Once risk managers know their obligations
under the law, the rest of the risk management
program will fall into place. Other important
areas include documentingeverything thathas
to do with safety and being prepared in an
emergency.

Q. How critical is documentation to the overall
risk management program?

A. Thisiscrucial to asuccessful program. When
employees are trained, they should be certified
and those certifications should be kept up to date
and on file. Risk managers should ensure that
everything is written down when there are
periodic inspections or safety checks on equip-
ment. Ifa case is broughtto court, documenta-
tion could be the key to winning or losing.

Q. Canrisk managerseliminate all risk involved
in sports and recreation programs?

A. Riskmanagers mustunderstand that there
are many risks inherent to athletic activities.
Under the law, recreation administrators or risk
managers cannot be held responsible for every
accidentthat occurs. However, personnel often
face potential liability when they don’t plan
ahead or they try to cut comers.

Q. Whatareas besides organized sports should
be of special concern to recreation personnel?
A. Gymnastics and trampoline equipmentisa
major concern. A trampoline should never be left
outside or in a gym where anybody could jump
on it, and participants should always be super-
vised. Weight rooms should never be left un-
supervised, spotters should always be used, and
the equipment should be inspected periodical-
ly. Playground equipment such as ladders and
slides should be checked for wear and tear and
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the area surrounding jungle gyms should be
checked for safety hazards. If administrators
operate racquethall or squash courts, they
should post warning signs concerning the use
of eyeglasses. If they provide equipment such
as racquets and eye protectors, they must en-
sure thatthe equipmentis safe and ingood play-
ing condition.

Q. Have the courts moved into new areas of
liability that would affect sports programs?

A. Yes, the case of a Seattle high school foot-
ball player who sustained quadraplegic injuries
will have long-reaching effects on high school,
college, and recreation programs. He received
a S6.3 million verdict in 1982 against his coach
and school district on the theory that they failed
to warn him in great detail of the inherent risks
of playing high school football. This case shows
thata coach and school can be held liable for fail-
ing to warn athletes of inherent risks, dangers,
and possible injuries that they may sustain while
participating in athletic activities. As a result,

© 1986 PENCo

the standard consent form may no longer be suf-
ficient.

f). But in the case of recreation sports where
there are hundreds of participants, how practical
is it to advise every player and his or her family
of all the inherent risks that the player co'ild
sustain?

A. Arecreation administrator has the legal duty
to warn and inform all participants and their
parents. Players and their parents should sign
a detailed "agreement to participate" that
specifies all the inherent risks and potential in-
juries. In addition, recreation personnel should
postsigns that promote a positive safety image
but still cover themselves under the law. Signs
such as safety tips offer a more paletable way
of digesting warnings without scaring par-
ticipants away.

Q. Doesn'teach facility and each program have
its own set of problems and standards?

A. Yes, notwo athletic programs or facilities are
alike. Depending on the types of sports offered,

Public Entity

the size of the program, and the number of
athletes participating, each facility or program
has its own problems regarding risk. So risk
managers must have specifically-designed safety
guidelines for each program. If a lawsuit is
broughtagainst a facility, the court will look at
the size of the community, the facility, its
budget, and its overall program to ensure that
the administrator did everything reasonably
possible under the law I? prevent injury.

Q. In summary, what advice would you give
recreation program risk managers?

A. Know the extent ofyour legal duties, docu-
ment everything, and be prepared in case of an
accident. Remember that your facility can be
sued for anything that happens on the grounds
of the facility during a recreation sports pro-
gram. Butifyou have taken reasonable precau-
tions that adhere toyourresponsibilities under
the law, you have established a safe program,
and you can documentyour case, you will be in
amuch better position to defend yourselfifyou
are brought to court. S:

Insurance

Market Crumbling?

Public Emity insurance coverages for even good risks are becom-
ing harder and harder 10 find. And, when you do find them the premiums
have risen sharply. Then you have to piece together a program from

several markets.

At PENCo. we arc keeping our market open and available for a
wide variety of public entity insurance coverages—including general
liability, law enforcement, public official E & O and auto coverages. We
also provide programs for property, crime, boiler and machinery and
inland marine. You can take advantage of our strong primary program or
our specialty programs, including variable deductibles, self-insured reten-
tions, or the All Lines Aggregate Alternative.

We have over 25 years of experience in the business of insuring
cit'es. counties, and tax-supported utilities. Today. PENCo is the leader in
the marketplace for public entity insurance programs. Our state office is
standing by to help you. We'll even keep you up to date on the latest loss
control techniques, so you can help avoid or contain losses.

Call PENCo today—and stay on top of your public entity business.

Fur more information, contact:

PENCo

iM Plus Park Itlvd.
Nashville. TN 3721?
(615) 361-1065
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DEPARTMENT OF MTURAI. RESOURCES 400 WILLOUGHBY AYE.
JUNEAU, ALASKA 99801-1796

PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

February 25, 1988

The Honorable Arliss Sturgulewski
Chair, Senate Community

and Regional Affairs Committee
P.O. Box V
Juneau, Alaska 99811

Dear Senator Sturgulewski;

Subject; SB 447, an act relating to liability for damage or
injury resulting from hazardous recreational activities.

Position: The Department of Natural Resources supports the
concept of further definition and limitation of liability
for activities on state land. Discussions with the Attorney
General"s Office suggest that this legislation requires some
further work to achieve those goals, especially with respect
to sec. 2(b). The department hopes to work with the
sponsor, the Department of Law and committee staff to

rther refine this bill.

Background; The department®s sectional analysis is as
follows:

Section 1 The addition of subsection (4 to
AS 09.50.250 helps define state liability for property
owned, managed or leased by the state.

Section 2 This section negates many of the benefits
provided by the addition to AS 09.50.250 iIn Section 1.
For instance, subsection (b)(1)(@® unnecessaril

exposes the state to additional claims, from "‘different
hazardous recreational activity or '‘dangerous con-
ditions.” At a minimum, this phrase needs to be
defined - '‘dangerous conditions” should be defined.

Section 2 allows a participant to file a liability
claim _1f he is iInjured after paying a fee to partici-
pate In a hazardous activity. or example, the state
may be exposed i1f a skier at a state and leased skKi
development skis outside the groomed slopes and dies In
an avalanche. This provision may allow his heirs to
sue the state because he paid for a lift ticxet.

10-J9LH



The Honorable Arlis Sturgulewski -2- February 25, 1988

Subsection () (@) Wray create additional liability
problems. It allows claims when the state or an
employee recklessly or with gross negligence '‘promoted
participation in a hazardous recreational activity.
Under this language, a snowmachiner or his heirs who
stopped to visit with a park ranger at Eklutna Lake
could sue the state if the ranger '‘recommends'™ that he
snowmachine on the lake and the peroson subsequently
breaks through the ice. Similarly, a park ranger might
"recommend’* a good canoe route In a stats park and then
be sued when someone drowns on that route.

AS 09.50.250(d) should be amended to include '‘corpor-
ation,”™ iIn addition to "‘person” and '‘organization."

AS 09.50.250(e) should be amended to include a def-
inition of "different hazardous recreational activity
or dangerous condition” as referenced In

AS 09.50.250(b)(A).

Amend AS 09.50.250(e)(1)(C) to include "hot air bal-
looning,” and “‘parasailing” and change "airplane

flying” to "motorized airplane flying'”. Motorized
hang-gliders are not subject to FAA regulations for
airplanes.

Section 3 AS 09.50.250(b)@® and AS 09.65.070(g)®
should be altered so they treat the state and municipal-

ities similarly.

We will be pleased to continue working with the sponsor and
committee staff regarding the questions raised above. IT
you need additional information or have additional
questions, please feel free to contact nx office.

Sincerely,

Cudith M. Brady
Commissioner

cc: Bob Evans, Legislative Liaison
Rod Swope, Special Staff Assistant
Senator Duncan
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IN THE SENATE
SENATE BILL NO. 448
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to civil liability of certain volun-
teers."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.65.090 is amended by adding new subsections to read:
© An organization and its members are not liable for civil
damages as a result of an act or omission in providing Tfirst aid,
search, rescue, or other emergency services, regardless of whether the
organization or members are under a preexisting duty to render assis-
tance, if
(1) the organization exists for the purpose of providing
the service rendered: and
(@ the member provided the service while acting as a
volunteer member of the organization.

@ In this section, "volunteer™ means a person who receives
financial consideration of not more than $500 a year, not including
reimbursement for expenses actually incurred, for providing emergency
services.

* Sec. 2. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.098. CIVIL LIABILITY OF CERTAIN VOLUNTEERS. @ A
person working as a volunteer for the division of parks and outdoor
recreation, Department of Natural Resources, for a municipality, or
for a nonprofit entity is not liable for civil damages as a result of
an act or omission while acting in good faith and within the person”s

official functions and duties.

SE0448a 1
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(b) This section does notpreclude liability for civil damages
as a result of gross negligence, recklessness, or intentional miscon-
duct.

(©) This section does not affect

(O a civil action brought by the state, a municipality, or
a nonprofit entity against, respectively, a volunteer of the division
of parks and outdoor recreation, the municipality, or the entity;

(@ the liability of the state, a municipality, or a non-
profit entity vith respect to injury caused to a person.

() In this section,

(D "municipality” has the meaning given iIn AS 01.10.060
and includes a public corporation established by a municipality;
(@ "nonprofit entity"” means an entity
(A incorporated under AS 10.20; or
(B) exempt from taxation wunder 26 U.S.C. 501(c)(3)

(Internal Revenue Code of 1954);

@) "volunteer™ means a person who receives financial
consideration of not more than $500 a year, not including reimburse-
ment for expenses actually incurred, for services performed for a

municipality or nonprofit entity.

SB 448 2. SBU448a
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PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

February 25, 1988

The Honorable Arliss Sturgulewski

Chair, Senate Community and
Regional Affairs Committee

P.O. Box V

Juneau, AK 99811

Dear Senator Sturgulewski:

Subject: SB 448, An Act relating to civil liability of
certain volunteers.

Background: The department has an aggressive volunteer
program utilizing over 60,000 hours of volunteer work each
year. Volunteers are presently covered under the state®s
risk management program. SB 448 could be improved by
including a limitation of the state"s liability for injury
caused to another by the action of a volunteer.

Position: As the bill is currently written i1t helps clarify
the state"s liability in utilizing volunteers. The
department supports the measure which would limit the
state®s liability for civil damages as a result of an act of
a volunteer. SB 448 does not limit the state"s liability
for personal injury to a volunteer or injury to another from
a volunteer®s action.

We look forward to working with the sponsor and committee
staff on this bill.

Sincerely,

Au)

LtAJudith M. Brady
U Commissioner
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BY SENATOR DUNCAN
Senate Bill 448
"An Act relating to civil liability of certain volunteers."

Section 1.

Provides protection from civil liability for certain
organizations (Civil Air Patrol, National Ski Patrol, Sea Dogs,
etc.) and their members. Currently these organizations may face
civil liability for an act or omission in providing first aid,
search, rescue, or other emergency services.

Section 2.

Extends protection to volunteers for the division of parks
and outdoor recreation, Department of Natural Resources, for
municipalities, and certain nonprofit entities. However, this
protection does not preclude a volunteers liability for civil
damages as a result of gross negligence, recklessness, or
intentional misconduct.

An agency, municipality, or nonprofit entity could still be
held liable.

A "volunteer' means a person who receives financial
consideration of not more than $500 a year, not inculding
reimbursement for expenses actually incurred, for services
performed for a municipality or nonprofit entity.
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CLAY A. YOUNG

June 29, 1987

Ronald M. Sturtz, Esg.

Hannoch Weisman
4 Becker Farm Road
Roseland, New Jersey 07068-3788

Re; Coverage of ski patrollers under the Good Samaritan laws

Dear Ron;

I read with iInterest yours dated June 24, 1987, to Walter with
copies to the other members of the National Legal Committee. In
particular, 1 appreciated your enclosure of the decision iIn Praet v.
Borough of Savreville. It reflects, as the case iIndicates, a 1971
Alaska decision entitled Lee v. State, 490 P.2d 1206 (Alaska 1971).
Based on the Lee case, | have consistently advised ski patrollers that
they are not protected by the Good Samaritan law as construed by the

Alaska Supreme Court.

As you will recall, this matter came up In correspondence to
Warren Bowman, National Medical Advisor, from Walter Gregg dated
October 16, 1986. At that time, | sent a copy of the Lee case to
Walter, along with the suggestion that we discuss the Good Samaritan
§ituat=on(?t our next meeting. A copy of my correspondence to Walter
iIs enclosed.

I look forward to our potential meeting during the winter of
1987-88.

Very truly yours

DELANEY, WILES, HAYES,
REITMAN & BRUBAKER, INC

Marc D. Bond

MDB bv :spl1a00l
Encl.
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August 28, 1987

Ron Dippold

Regional Director, South East Region
National Ski Patrol System, Inc.
8318 Counterpane Lane

Juneau, Alaska 99801

Re: Coverage of Ski Patrollers under the Good Samaritan Act.
Dear Ron:

It has come to my attention that the topic of the Good Samaritan
Act came up at the Alaska Division Board Meeting recently held iIn
Juneau. I apologize for my inability to attend that meeting, but 1
had a prior commitment made in January of this year for that week.

The Good Samaritan Act (AS 09.65.090) has been thetopic of
extensive correspondence between Division legal advisorsin recent
months. It Is an important question, because patrollers have the
right to know the potential liability they may iIncur by participating
in ski patrol activities.

Based on a 1971 case decided by the Alaska Supreme Court, 1 have
consistently taken the position that 1t is doubtful whether ski
patrollers, either voluntary or professional, have any protection
under Alaska®s Good Samaritan Act. In Lee v. State, a State Trooper
was called to the scene of an Incident involving a lion attack against
a carnival goer. The Trooper used his pistol to kill the lion.
Unfortunately, iIn so doing, he also wounded the carnivalgoer. In 1iIts
opinion, the Alaska Supreme Court held that the purpose of theGood
Samaritan statutes i1s to induce voluntary rescue by removing the fear
of potential liability of those that are not under some preexisting
duty rescue. The court held that the Trooper could be held liable
based on simple negligence, because he was under a duty to go to the
aid of the carnival goer. Thus, the Good Samaritan statute was held
inapplicable.

A ski patroller who is on duty and in the ski patrol uniform has
an existing obligation to rescue iInjured individuals in the area or on
the trails. Since patrollers have this duty, 1 believe 1t most likely
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the Alaska Supreme Court would rule patrollers are not protected by
the Good Samaritan Act.

It should be noted that patrollers who are state-certified
Emergency Medical Technicians (AS 18.08.086) or Paramedics (As
08.64.366) are protected against liability for simple negligence by
separate state statutes.

I have enclosed a copy of a monograph titled ""The Legal Respon-
sibility of Ski Patrollers,” which was published iIn three installments
In Frozen Slats two seasons ago. In addition, 1 have enclosed corre-
spondence between myself and Walter Gregg, National Legal Counsel, and
Ron Sturtz, Eastern Division Legal Counsel, concerning the Good
Samaritan Act. | note with iInterest that Ron was successful in having
the New Jersey Legislature specifically name volunteer ski patrollers
as being protected by the Good Samaritan Act.

If you have further questions on this topic, or any other legal
matters relating to the ski patrol, please do not hesitate to contact
me.

Very truly yours

DELANEY, WILES, HAYES,
REITMAN & BRUBAKER, INC

Marc D. Bond
MDBrbv:ski42

Encl.
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MEMORANDUM Januc y 12, 1988

SUBJECT: Civil hiAJ. Ity of volunteers
(Work Order No. 5-1484)

TO: Senator Jim Duncan

FROM: Edward H. Hein

Legislative Counsel

Enclosed is the draft bill 1 discussed with your assistant,
Dale Staley, relating to providing immunity for volunteers
of municipalities and nonprofit organizations. The draft
also iIncorporates provisions of HB 340, introduced by
Representative Davis, that extends coverage under the Good
Samaritan law to emergency services volunteers, such as ski
patrol, search and rescue units, and iIndependent volunteer
fire department personnel.

Note that the definition | have provided for "‘nonprofit
entity' at page 2, lines 11-14 makes reference to Section
501(c) of the Internal Revenue Code, which exempts nonprofit
organizacions from federal income taxes. Section 501(c)
encompasses numerous types of organizations, which are
spelled out in paragraphs (1) - (&) (see attached copy of
IRS code). Nonprofits are often referred to as sec.
501(c)(3) organizations, but the federal bill (H.R. 911) 1
was given to use as a model defines nonprofits by reference
to all of sec. 501(c). You may wish to consider whether you
want to include all 25 types of organizations described in
501(c) within the immunity provided in your bill.

IT 1 may be of further assistance, please feel free to con-
tact me at your convenience.

Enclosure

EHH:gc
WKG1:023



CHAPTER 87

SENATE NO. 2705

An Act exempting volunteers of certain organizations from
liability for damages under certain conditions and supplement-
ing P. L. 1959, c. 90 (C. 2A:53A-7 et seq.).

Be itenacted by the Senate and Gen&ral Assembly of the State
of New Jersey:

"Ifoa. Notwithstanding any other provision of law to the contrary,
no person serving without compensation, other than reimbursement
for actual expenses, as a trustee, director, officer or voluntary
member of any board, council or governing body of any nonprofit
corporation, society or association as provided in P. L. 1959, c. 99
(C. 2A:53A-7 to 2A:53A-11), or nonprofit federation council or
affiliated group composed of these organizations or a voluntary
association as provided by P. L. 1979, c. 172 (C. 18A:11-3) or to a
conference under the jurisdiction of such a voluntary association,
shall be liable for damages resulting from the exercise of judg-
ment or discretion in connection with the duties of his office unless
the actions evidence a reckless disregard for the duties imposed
by the position.

b. Notwithstanding any provisions of law to the contrary, no
person who provides volunteer service or assistance-for any non-
profit corporation, society or association as provided in P. L.
1939, c. 90 (CV2A:53A-7 to 2A:53A-11), or nonprofit federation
council or affiliated group composed of these organizations or a
voluntary association as provided by P. L. 1979, c. 172 (C.
18A:11-3) or to a conference under the jurisdiction of such a
voluntary association shall be liable in any action for damages as a

3ft. NJSA. 2A53A-7.1.
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result of his acts of commission or omission arising out of and in

the course of his rendering the volunteer service or assistance.
Nothing*in this subsection shall be deemed to grant immunity to

any person causing damage by his willful, wanton or grossly

negligent act of commission or omission.
Nothing in this subsection shall be deemed to grant immunity to
.ary person causing damage as the result of his negligent operation

of a motor vehicle.
23 This act shall take effect immediately and shall apply to any
cause of action arising on or after that date.

Approved April 6,1987.

TORTALIABILITY AND MALPRACTICE
Exempts volunteers of certain organizations from civil liability
under certain conditions. ’|

. Assembly Insurance Committee
- Statement Senate, No. 2705— L1987, ¢. 87 .. —.

This bill would give immunity to unpaid trustees, directors, officers, -
or voluntary members of (1) any board, council, or governing body of
any nonprofit corporation, society or association; or (2) a nonprofit
federation, council or affiliated group coruposeu of these organizations;
or (3) a voluntary interscholastic sports organization or a conference
,within the jurisdiction of a voluntary interscholarstic sports organiza-
tion. Immunity would be extended to these individuals for any damages
resultinc from the exercise of judgment or discretion in connection with
the duties of their office, unless tbe actions evidence a reckless disregard
for the duties imposed by the position.

The bill also would extend immunity to individuals who provide
volunteer service or assistance for any nonprofit corporation, society
or association, or for a nonprofit federation, council or affiliated group
composed of these organizations or a voluntary interscholastic athletic
association or a conference affiliated with an interscholastic athletic
association. These volunteers would not he given immunity for any act
of commission or omission which is willful, wnntor or grossly negligent

or for negligence in connection with the operation of a motor vehicle.

Nonprofit organizations have recently experienced difficulty in
attracting and keeping qualified individuals to serve as officers and on
boards of directors of nonprofit and charitable associations because of
the potential erposure to lawsuits which exists. Exposure to liability
in these cases often means that the individual’s own assets are placed
in jeopardy, and many individuals have been reluctant to subject them-
selves to this risk. By giving immunity to trustees, officers, directors,
and other uncompensated volunteers, the bill's purpose is to permit non-

nrotit and charitable onmnizations to continue to attract able people to
lerve in these capacities.
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P. L. 1986, CHAPTER IS, approved May 12, 1986.

1986 Senate No. 1678 (Second Official Copy Reprint)

An Act providing civil immunity from liability to certain volunteer
athletic coaches *and officials* and supplementing Title 2A of
the New Jersey Statutes.

Be it enacted by the Senate and General Assembly of the State
of Neio Jersey:

1. a. Notwithstanding any provisions of law to the contrary, no
person who provides services or assistance *free of charge, except
for reimbursement of expenses,* as an athletic coach *[or]® **
manager*, or official* for a sports team’f, free of charge, except
for reimbursement of expenses.]* *which is organised or perform -
ing pursuant to a non-profit or similar charter* shall be liable in
any civil action for damages **to a player or participant** as a re-
suit of his acts of commission or omission arising out of and in the
course of his rendering that service or assistance.

b. The provisions of subsection a. of this section shall apply not
only to organized sportc competitions, but shall also apply to prac-
tice and instruction in that sport.

c. Nothing in this section shall be deemed to grant immunity to
any person causing damage by his willful, wanton, or grossly
negligent act of commission or omission*, nor to any coach, man-
ager, or official who has not participated in a safety orientation
and training program established by the league or team with
which he is affiliated*.

*d. Nothing in this section shall be deemed to grant immunity
to any person causing damage as the result of his negligent opera-
tion of amotor vehicle.

EXPLANATION— Matter enclosed in bold'faced brackets Ethos] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
*—Senate committee amendments adopted March 24, 1986.
**__Senate amendment adopted April 7, 1986.

1

e. Nothing in this section shall be deemed to grant immunity
to any person for any damage caused by that person permitting a
sport competition or practice to be conducted without supervision.

f. Nothing in this act shall apply to an athletic coach, manager,
or official who provides services or assistance as part of a public
orprivate educational institution’s athletic program .*

2. This act shall take eifect immediately.
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P. L. 19S7, CHAPTEE 239. approved August 17, 1D.S7

19S7 Assembly No. 371S {Official Cqpy Reprint)

An *Act exempting certain sports omcials from liability for
damages under certain conditions.

Be it enacted by the Senate and General Assembly of the State
of New Jersey:

1. Notwithstanding any provisions of lav to the contrary, , Eno3"™
person who is accredited as a sport omcial by a voluntary asso-
ciation as provided by P. L. 1979, c¢. 172 (C. 18A:Il-3) and who
serves that association, a conference under the jurisdiction of the
association, or a public entity as dedned in Title 59 of the Xew
Jersey Statutes in the capacity of a sports otncial, whether or not
compensated for his services, shall "not* be liable in any action for
damages as a result of his acts of commission or omission arising
out of and in the course of his rendering the services. Nothing in
this act shall be deemed to grant immunity to any person causing
damage by his willful, wanton, or grossly negligent act of eomrris-
sion or omission, nor to any person causing damage as the result of
his negligent operation of a motor vehicle.

2. This act shall take effect immediately and shall apply to all
causes of action arising on or after the effective date.

Explanation— Matter enclosed in bold-faced brackets [thus! in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
'— Assembly committee amendments adopted March 5, 1987.



