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5 - 0 7 0 9 B  
B r adl ey 
4 / 16/ 87

Or i g i n a l  sponsor: K e r t t u l a

BY THE C O M M U N I T Y  A N D  
IN THE SENATE R E G IONAL  A F F A I R S  C O M M I T T E E

CS FOR SENATE BILL NO. 163 (C&RA)

IN T H E  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

F o r  an A c t  entitled: "An Act e s t a b l i s h i n g  the W i l l o w  M o u n t a i n  C ritical

H a b i t a t  Area; and p r o v i d i n g  for an effectiv e date."

BE  IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ction 1. AS 16.20.220 is a m ended b y  adding a n e w  s u b s e c t i o n  to 

read:

(b) The W i l l o w  M o u n t a i n  Critical H a b i t a t  A r e a  is e s t a b l i s h e d  to

(1) p r o t e c t  the area's exceptional fish and w i l d l i f e  h a b i­

tats and populations;

(2) ensure that the area w i l l  be m a n a g e d  p r i m a r i l y  to 

m a i n v a i n  the p r o d u c t i v i t y  of the h a b i t a t  for m oose and w i l l  provide 

op p o rtunit ies for hunting, trapping, and other d i s p ersed r e c r e a t i o n a l  

a c t i v i t i e s .

* Sec. 2. AS 16.20.230 is a m ended by a d d i n g  a n e w  p a r a gr aph to read:

(13) W i l l o w  Mountain:

(A) Town s h i p  20 North, R a n g e  2 West, Seward M e r i d i a n  

Section 7

Sections 18 - 19

(B) Towns hip 20 North, R a n g e  3 West, Seward M e r i d i a n  

Sections 1 - 2

Sections 11 - 14 

Sections 23 - 24

(C) Towns h i p  21 North, R ange 2 West, Seward M e r i d i a n  

Sections 4 - 7

S e c t i o n  18: W l / 2
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WORS DRAFT WORK DRAFT

T o w n s h i p  21 North, Range 3 West, S e w a r d  M e r i d i a n

Section 1

Sections 11 - 14

Sections 23 - 26

Sections 35 - 36

T o w n ship 22 North, Range 2 West, S e w a r d  M e r i d i a n

Sections 19 - 21

Sections 28 - 33

* Sec. 3. AS 16.20 is amended by a dd ing a n e w  section to read:

Sec. 16.20.235. M A N A G E M E N T  OF W I L L O W  M O U N T A I N  C R I T I C A L  HABITAT 

AREA. The c o m m i s s i o n e r  of fish and game and the c o m m i s s i o n e r  of 

n a t u r a l  resources shall exercise their r e s p e c t i v e  autho r i t i e s  over the 

W i l l o w  M o u n t a i n  Critical H a b i t a t  A r e a  c onsis tent w i t h  a manag e m e n t  

p l a n  p r e p a r e d  b y  the c o m m i s s i o n e r  of fish and game in consu ltation 

w i t h  the c o mmissioner of n a t u r a l  resources.

* Sec. 4. Until a m a n a g e m e n t  pla n is d e v e l o p e d  under AS 16.20.235, 

e n a c t e d  by sec. 3 of this Act, m a n a g e m e n t  decisions for the W i l l o w  M o u n t a i n  

C r i t i c a l  H a b i t a t  Area mus t reflect the intent of the W i l l o w  M o u n t a i n  S u b­

uni t  of the H a t c h e r  Pass M a n a g e m e n t  Plan a d o p t e d  in O c t o b e r  1986.

* Sec. 5. This Act takes effect i m m e d i a t e l y  und er AS 01.10.070(c).

C S S B  163(C&RA) -2-



H>tatt legislature
ARLISS STURGULEWSKI, Chairman R °-B0X v
TIM KELLY, Vice Chairman JUNEAU ALASKA 99811
RICK HALFORD I907) 465-4989
MIKE SZYMANSKI 
FREDZHAROFF

Senate
Community ant» Regional Hffatt# Committee

TO:  S e n a t e  C&RA M e m b e r s  ^  A p r i l  1 6 ,  1 9 8 7

F R O M : S e n a t e  C&RA S t a f f J

RE:  SB 1 63  -  " A n  A c t  e s t a b l i s h i n g  t h e  W i l l o w  M o u n t a i n  C r i t i c a l  
H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

T h i s  b i l l  e s t a b l i s h e s  t h e  W _ l l o w  M o u n t a i n  C r i t i c a l  H a b i t a t  
A r e a .  T h e  o r i g i n a l  b i l l  w a s  o n l y  a  b o u n d a r y  d e s c r i p t i o n .  T h e  
c o m m i t t e e  s u b s t i t u t e  a d d s  s o m e  m a n a g e m e n t  l a n g u a g e  t o  t h e  b i l l  
a n d  i s  t h e  r e s u l t  o f  w o r k  b y  t h e  s p o n s o r ,  t h e  d e p a r t m e n t s  o f  
F i s h  a n d  Game a n d  N a t u r a l  R e s o u r c e s  a n d  c o m m i t t e e  s t a f f .  A l l  
o f  t h e s e  p a r t i e s  a r e  s u p p o r t i v e  o f  t h e  CS .

D i c k  B r a d l e y ,  o f  L e g i s l a t i v e  L e g a l  S e r v i c e s  h a s  e x p r e s s e d  
c o n c e r n  t h a t  c o m m i t t e e  m e m b e r s  u n d e r s t a n d  t h a t  t h e r e  a r e  o t h e r  
e x i s t i n g  s t a t u t e s  r e g a r d i n g  m a n a g e m e n t  o f  c r i t i c a l  h a b i t a t  
a r e a s  t h a t  w i l l  a l s o  a p p l y  t o  t h i s  a r e a .  A c o p y  o f  t h o s e  
s t a t u t e s  a r e  i n  t h i s  p a c k e t .

A l s o  i n  t h i s  p a c k e t  a r e  p o s i t i o n  p a p e r s  a n d  z e r o  f i s c a l  n o t e s  
f r o m  F i s h  a n d  Ga me  a n d  DNR, a  c o p y  o f  t h e  r e l e v a n t  s e c t i o n  o f  
t h e  H a t - h e r  P a s s  M a n a g e m e n t  P l a n ,  a  l e t t e r  f r o m  t h e  m a y o r  o f  
t h e  M a t - S u  b o r o u g h  e x p r e s s i n g  t h e  a s s e m b l y  u n a n i m o u s  s u p p o r t  
f o r  t h e  b i l l ,  a n d  a  m a p  o f  t h e  a r e a .



REM’A R TM E N T OI< NATURAE RESOURCES

OFFICE OF THE COMMISSIONER

400 WILLOUGHBY AVE. 

JUNEAU, ALASKA 99801-1796 

PHONE: (907) 465-2400

STEVE COWPER, GOVERNOR

April lo, 1987

The Honorable Ar liss Stur gulewski 
C h a i r , Senate Communit y & Regional 

Affairs C o m m ittee  
Alaska State Legisl a t u r e  
P.O. Box V 
Juneau, AK 99811

Dear Senator S c u r g u l e w s k i :

S u b j e c t ; CSSB 163, e s tablishi ng the W illow Mountain 
Critical Habitat Area.

B a c k g r o u n d ; W i l l o w  M o u n t a i n  contains numerous moose and, 
because of its p roximity to urban locations, is an important 
m oose hunting  area. The p l a nning .earn agreed that the area 
w ould be m a n a g e d  to m a i n t a i n  w i l d x i f e  productivity and 
provide opportunitie s for hunting, trapping and recreation. 
The team also agreed that the area w o u l d  remain open to 
mineral entry and forestry operation s would be limited to 
disease control and h a bitat enhancement.

P o s i t i o n : The D e p a r t m e n t  of Natur al Resources supports the
conclusion of the recently adopted Hatcher Pass Manage m e n t  
Plan that this area be le gislatively designated to ensure 
its long-term r e t e n t i o n  in public ownership and m a n a g e m e n t  
for wildl ife h a bitat  values and public recreation. CSSB 163 
will m e e t  the conclusion of the Hatcher Pass M a n a g e m e n t  
Plan.

Please let me k n o w  if you w o u l d  like additional inf ormation 
about the Hatcher Pass M a n a g e m e n t  Plan.

Judith M. Brady 
C ommissioner

cc: Committee M e m b e r s
Bill Sponsors 
Rod Swope 
George Sullivan 
C o mmission er C o l l i n s w o r t h
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BOX B. PALMER. ALASKA 99645 • PHONE 745-480 1 

B O R O U G H  A S S E M B L Y

Matanuska-Susitna Borough

February 5, 1987

F E B  9 1987

Jan Faiks, Senate President 

State of Alaska 

Pouch V

Juneau, A K  99811

RE: Willow Mountain Critical Habitat Area

Dear Senator Faiks:

^  The Matanuska-Susitna Borough A s s embly vo t e d  unanimously on February 3, 1987 

to approve and endorse legislation to create the W i llow Mountain Critical 

Habitat Area (approximately 23,000 acres) and to express concern for ensuring 

that the management intent of the area stays in-tact as described in the 

Hatcher Pass Management Plan.

If you should have any questions or need further information, please feel 

free to contact my office.

DJ/cls

Enclosure

cc: Commissioner, Dept, of Fish.& Game

SenatorsVKerttula & Szymanski 

Representatives Larson & Menard 

Jack Didrickson

Sincerely

Matanuska-Susitna Borough
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I. Willow Mountain

A. LAND USE DESIGNATIONS
Primary Uses: Fish and Wildlife Habitat, Recreation

Secondary Uses: Grazing (see Map 11 for location)

Prohibited Uses: Settlement, Remote Cabin Permits, Commercial Recreation
Development. Grazing outside designated areas (see Map 3, 
pages 116/li/)

Mining: Open

B. BACKGROUND
The rugged peaks of the Talkeetna Mountains end in a gently sloped plateau 
known as Willow Mountain in this subunit. Peters, Purches and Little 
Willow Creeks flow out of steep-walled mountain valleys to the north and 
south of the Willow Mountain plateau. The lowlands portions of the 
subunit contain many swampy areas that make access difficult.

Willow Mountain is an important moose habitat area. Year-round 
populations between 1,500 and 2,COO moose occur in western portions of 
this unit and are among the highest in the Susitna Basin. Willow Mountain 
provides winter and summer moose habitat that supports breeding and 
calving activities. This is an important moose hunting area due to its 
relative accessibility to urban areas and an abundance of moose. The 
alpine zone (above 2,800 feet in elevation) is good bear, sheep, and 
caribou habitat, and brown and black bear are often seen in these areas. 
Furbearing animals are also common and trapping is an important use of the 
area. Black bear and ptarmigan hunting are popular as well.

WILLOW MOUNTAIN



WILLOW MOUNTAIN

Extensive placer claims occur along Peters and Purches Creeks; mineral 
potential in the eastern mountainous portion is high. However, the Willow 
Mountain plateau has low mineral potential.

The Willow Mountain subunit contains a significant portion of the 
potential range resources within the management unit. However, many 
portions of the Willow Mountain plateau where most of the grazing 
resources occur in the subunit has boggy and standing water areas, and 

access is difficult.

Currently, there are no roads to this subunit. Motorized access is by 
aircraft, snowmachine or all terrain vehicle. This is a popular 
snowmachining area due to extensive, wide-open terrain. A cabin built by 
the Mat-Su Motor Mushers and used by the public is located on the 
southeast corner of the Willow Mountain plateau. Dog mushing also occurs 
in some areas. Views of the Susitna Valley and Alaska Range from Willow 
Mountain are spectacular. Wilderness foot travel occurs in the steep 

eastern portions. Bogs, brush, wetlands and creeks limit summer and fall 
access in the lowlands portions of this subunit.- Extensive ORV trails 
occur in the wetlands in the southwest corner of the subunit. The 
Peters-Purches trail which goes over Lucky Shot Ridge receives its 
heaviest use during moose hunting season. However, erosion and trail 
widening is occurring in the steep portions and in bogs along the existing 

trail alignment.

There is high forestry potential on the western edge below 1000 feet where 
a dense white spruce forest occurs. Access for forestry to the proposed 
Kashwitna State Forest area west of Willow Mountain is planned in the near 

future.

C. MANAGEMENT INTENT
The Willow Mountain subunit will be managed primarily to maintain its 
exceptional wildlife productivity and to continue to provide opportunities 
for hunting, trapping and other dispersed recreational activities to meet 
existing and future demand. The entire subunit is open to mineral entry.

The management intent includes reserving the option to utilize existing 
grass forage resources for future grazing; however, the priority is to 
utilize the grasslands in the Hillside and Little Susitna subunits prior 
to those in the Willow Mountain subunit. In the interim, research should 
be conducted to determine whether grazing can take place without major 
adverse impact to wildlife habitat.

Forestry is an allowed use in the western perimeter of the subunit. The 

intent is that any forestry operations will be limited to disease control 
or habitat enhancement as defined by ADF&G and compatible with scenic 
views from the ridge above.

Motorized access is an important use for hunting, trapping, and general 
recreation. The intent is for these uses to continue. The management 
intent is to limit summer/fall use to designated trails to minimize 
erosion and trailmaking. An exception will be to allow retrieval of

- 199 -



WILLOW MOUNTAIN

downed big game animals. This policy will be put into effect after 
working with users to clearly map and sign designated trails. No highway 
vehicles will be allowed in the Willow Mountain Subunit (unless authorized 
as part of a mineral development). New trails may be established within 
the subunit and designated for a specific use, such as for dog mushing,
ATV and snowmachine use.

D. PLANNED ACT IONS

1. HABITAT DESIGNATION

The moose concentration area on the west slope of Willow Mountain is 
proposed for legislative designation to ensure long term retention in 
public ownership and management for its wildlife values (see Map 11). 
ADF&G originally proposed that the plan recommend that the entire subunit 
be legislatively designated as a Critical Habitat Area and a portion 
closed to mineral entry. However, the planning team was unable to agree 
on this. See Appendix X for further explanation.

2. TRAIL REPAIR

Where _rosion and extensive trail making in boggy areas is occurring, DNR 
and ADF&G should work with users to reduce trail damage, establish trail 
erosion prevention measures and do minimal trail improvements to maintain 
motorized access opportunities.

3. SNOWMACHINE USE AND MOOSE

If there is documentation that snow machine use is adversely affecting 
overwintering moose in certain areas, seasonal closures in these key areas 
may be established.

4. MOTORIZED USE MANAGEMENT POLICY

A special use area will be established for off-road vehicle use. When 

there is insufficient snow cover to protect the soil and vegetation from 
cutting and erosion, motorized use will occur on designated trails only by 
non-highway vehicles. An exception will be to allow retrieval of big 
game. This policy will be put into effect once DNR and ADF&G work with 
users to map and designate a trail system. See Chapter Three, ORV 
Management Guidelines, page 160, for more information.

- 200 -



WILLOW MOUNTAIN

5. IDENTIFY BROWN BF^R CONCENTRATIONS

ADF&G will identify brown bear concentration areas and habitat use areas 
and make a recommendation to DNR on when a significant potential or actual 

conflict with grazing may exist

6. PUBLIC USE CABINS

The existing cabin on Willow Mountain built by the Mat-Su Motor Mushers 
should be converted to a public use cabin. Agreements with recreational 
groups may be negotiated for its maintenance. Other cabins on public land 
in the subunit should also be evaluated for suitability as public cabins.

Other public cabins may be established at three possible backcountry 
locations. Potential sites are indicated on the land plan map. .

7. DOG MUSHING TRAIL

Establish a 20-mile dog mushing loop trail. The location is to be 

determined by DNR based on consultation with ADF&G, and recreational users.

8. CROSS COUNTRY SKI TRAIL

Establish a cross-country ski trail in the forest/alpine transition zone 
accessible to the Hatcher Pass Road.

E. GUIDELINES

1. FORESTRY/BROWSE ENHANCEMENT

Type of Forestry Cuts. Timber harvest to enhance moose habitat may 
occur. If this occurs cutting areas will be located on the western 
perimeter of this unit and must receive concurrence with ADF&G ard DNR. 
DOF maintains the option, however, to institute emergency harvests for 
insect control after receiving ADF&G approval. ADF&G maintains the 
statutory obligation to institute habitat enhancement activities when 
necessary and appropriate.

2. GRAZING

a. Grazing on Important Habitat Lands. Grazing is proposed to occur on 

Willow Mountain only after complete utilization of the grass resources 
of the Little Susitna and Hillside units. The option to graze 
livestock in this unit shall be retained and research should be 
initiated and continued to determine how to make livestock and 
wildlife uses compatible in this area. There are approximately 8600 
acres of land that is potentially feasible for grazing between Canyon

- 201 -



WILLOW MOUNTAIN

Creek and an unnamed stream in Section 24, Township 21 North, Range 3 
West. About 17-20 miles of fence may be required

b. Grazing Season. Cattle shall be removed from the range two weeks 
prior to opening of the moose hunting season.

c. Grazing in Habitat Areas. See area-wide policy in Chapter 3, page 121.

3. ACCESS

a. Minimize Wildlife Impacts. Any new roads and trails proposed for 
forestry, mining, recreation or grazing within or near the subunit 
will be designed to minimize negative impacts to the wildlife 
resources and related public uses. Access routes will be centralized 
and of very low density. ADF&G will be consulted on location prior to 
authorization.

b. Public Use of Mining Roads. The public use of access rriads developed 
for mining will be determined on a case-by-case basis by ADF&G and 
DNR, br.sed on what will be most beneficial to the management of the 
moose population. The options are private or public access, temporary 
or permanent. That is, use of the access road by highway vehicles may 
be restricted to mine personnel only if necessary to minimize impacts 
to wildlife. The mine operator may be required to remove the road 
upon completion of the project. The other option would be to keep it 
open as a public access road. Seasonal use restrictions may be 
authorized.

c. Wetlands. Where an ever-widening network of trail making is occurring 
in the Willow Mountain subunit, DNR and ADF&G will work with user 
groups and/or state correctional facility labor to do primitive 
corduroy-type improvements to enable access through the bogs for 
hunting purposes. The level of damage to these wetlands should be 
assessed by DNR and ADF&G and recommendations made for rehabilitation 
and prevention of further damage.

4. RECREATIONAL OPPORTUNITY SPECTRUM

a. Setting. The intended recreational setting described in Part "a" is 

for the purpose of guidance to land managers who must adjudicate land 
use requests. It is not intended to be a hard and fast set of rules.

(1) Physical Setting; Predominantly natural appearing environment in 
western portions; unmodified, natural environment in the eastern, 
mountainous portions

(2) Social Setting: Low concentration of users except in moose 
season; low interaction between users
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(3) Managerial Setting: Minimum of on-site controls

(A) Access and Mode of Travel: Designated trails for DRV use with
minimum improvements to prevent rutting and erosion in western 

portions; cross-country foot travel in mountains; aircraft access

(5) Vegetative Alterations and duration of impact: Moderate loss of 

vegetation and soil on major trail routes and where camping 
occurs, trail impacts persist from year to year. Non-trail areas 
should only show temporary impacts.

(6) Type of Experience: High probability of seeing wildlife,
experiencing guiet and solitude (except for trail areas), freedom, 
challenge, risk, closeness to nature

Facilities. The purpose of this section is to describe the intended
level of recreation facility development. Where no facilities are
proposed, this does not mean it is a prohibited use.
(1) Public Facilities: Public cabins: one each in Peters and Purches

below timberline, one existing Willow Mountain, one in alpine 
north of Dogsled Pass; parking at Peters-Purches trailhead

(2) Camp Sites: No developed sites

(3) Picnic Sites: None planned

(4) Water Supply: None planned

(5) Sanitation: Outhouses at public cabins

(6) Signs: Limited signing for designated trails

(7) Water Crossings: Ford crossingr, no bridges

(8) Interpretative: Interpretation through self-discovery

Guidelines for Appropriate Commercial or Other Private Uses to be
Authorized by Lease or Permit

(1) Commercial and Other Private Uses: None by lease; generally 
permitted activities as listed in the Division of Land and Water 
Management Policy and Procedure Manual (Chapter 5122, Section 01) 
will not be affected; applications for permit will be considered 
on a case-by-case basis if compatible with guidelines and 
management intent.

(2) Stipulations on Private Uses: It is important that private uses 
maintain the recreation setting as described above and provide a 
clear public benefit. Additionally, private recreational uses 
must require no roads and not negatively impact wildlife 
populations.

WILLOW MOUNTAIN
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5IE K 1K T M E X T  O F N A T U R A L  R E SO U R C E S
OFF IC E  OF THE COMMISS IONER

STEVE COWPER, GOVERNOR

400 WILLOUGHBYAVE. 
JUNEAU, ALASKA 09301-1796 
PHONE: (907) 465-2400

A p r i l  16, 1987

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r ,  S e n a t e  C o m m u n i t y  & R e g i o n a l  

A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9811

D e a r  S e n a t o r  S t u r g u l e w s k i :

S u b j e c t : C S S B  163, e s t a b l i s h i n g  t h e  W i l l o w  M o u n t a i n
C r i t i c a l  H a b i t a t  A rea.

B a c k g r o u n d : W i l l o w  M o u n t a i n  c o n t a i n s  n u m e r o u s  m o o s e  and,
b e c a u s e  of its p r o x i m i t y  to u r b a n  l o c a t i o n s ,  is a n  i m p o r t a n t  
m o o s e  h u n t i n g  area. T h e  p l a n n i n g  t e a m  a g r e e d  t h a t  t h e  a r e a  
w o u l d  be  m a n a g e d  to  m a i n t a i n  w i l d l i f e  p r o d u c t i v i t y  a n d  
p r o v i d e  o p p o r t u n i t i e s  for h u n t i n g ,  t r a p p i n g  and r e c r e a t i o n .  
T h e  t e a m  a l s o  a g r e e d  t h a t  the a r e a  w o u l d  r e m a i n  o p e n  to 
m i n e r a l  e n t r y  and f o r e s t r y  o p e r a t i o n s  w o u l d  be  l i m i t e d  to 
d i s e a s e  c o n t r o l  a n d  h a b i t a t  e n h a n c e m e n t .

P o s i t i o n :  T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s u p p o r t s  the
c o n c l u s i o n  o f  the r e c e n t l y  a d o p t e d  H a t c h e r  P a s s  M a n a g e m e n t  
P l a n  t h a t  t h i s  a r e a  b e  l e g i s l a t i v e l y  d e s i g n a t e d  to  e n s u r e  
its l o n g - t e r m  r e t e n t i o n  in p u b l i c  o w n e r s h i p  a n d  m a n a g e m e n t  
f o r  w i l d l i f e  h a b i t a t  v a l u e s  a n d  p u b l i c  r e c r e a t i o n .  C S S B  163 
w i l l  m e e t  t h e  c o n c l u s i o n  of  t h e  H a t c h e r  P a s s  M a n a g e m e n t  
Plan.

P l e a s e  let m e  k n o w  if y o u  w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n  
a b o u t  the H a t c h e r  P a s s  M a n a g e m e n t  Plan.

S i n c e r e l y ,  /-) //

J u d i t h  M. B r a d y  
C o m m i s s i o n e r

cc: C o m m i t t e e  M e m b e r s
B i l l  S p o n s o r s  
Rod S w o p e
G e o r g e  S u l l i v a n  >
C o m m i s s i o n e r  C o l l i n s w o r t h

10-J9LH
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Date o i r  ^  
IN ACCS S 5-DAY NOTICE 

UNIFORM RULE 23

**FISCAL NOTE(S) ATTACHED **
IN ACCORDANCE WITH AS 2 4 . 0 8 . 0 3 5  
( s e e  b e low )

FURTHER: T R A N S P O R T A T I O N  

R E S O UR CE S

Mr. P r e s i d e n t :  
C&RA

DATE TURNED INTO OFFICE t.

C om m i t t e e  c o n s i d e r e d SB 153

e s t a b l i s h i n g  t h e  W i l l ow  M o u n t a i n  C r i t i c a l  H a b i t a t  A r e a ;  e f d .

a n d  recommended :

[Xl r e p l a c e  w i t h CS (Wi SS l&3
f ] a t t a c h e d  am en dm en t ( s )  a nd

r>C do p a s s  

[ J do n o t  p a s s

[ 1 no r e c om m en d a t i o n

f J i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] f u r t h e r  r e f e r r a l  t o __________

X  same t i t l e  
[] new t i t l e

[ ] l e t t e r  o f  i n t e n t  a d o p t e d  a n d  a t t a c h e d
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l/f] C o m m i t t e e  B a c k u p  A t t a c h e d
Cha i rm an  s i g n a t u r e  a n d y r e c om m en d a t f o n
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LEGISLATIVE AFFAIRS AGENCY

M E M  0 R A  N  D U  M  A p r i l  16, 1987

POUCHY ST AT t CAPITOl 

JUNIAU. AIA5KA 9 9 8 1  I 

9 0 7  A t i ' i  3 8 0 0

SUBJECT:

TO:

FROM:

W i l l o w  M o u n t a i n  C r i t i c a l  H a b i t a t  A r e a  
[CSSB 1 6 3 ( C & R A ) ]

S e n a t o r  A r l i s s  S t u r g u l e w s k i  
C h a i r m a n ,  S e n a t e  C o m m u n i t y  and R e g i o n a l  
A f f a i r s  C o m m i t t e e

R i c h a r d  A. B r a d l e y  J A  
L e g i s l a t i v e  Cou n s e l j R s

M c K i e  C a m p b e l l  h a s  r e q u e s t e d  a c o m m i t t e e  s u b s t i t u t e  for SB 
163. It is e n c l o s e d  as r e q u e s t e d  a l t h o u g h  I c h a n g e d  the s e c­
tion n u m b e r s  s o m e w h a t  to a c c o m m o d a t e  the e x i s t i n g  p r o v i s i o n s  
of A S  1 6 . 2 0 . 2 2 0  - 16.20.270.

But that is the p r o b l e m  t h a t  I w o u l d  n o t e  for the c o m m i t t e e .  
Th e  e x i s t i n g  p r o v i s i o n s  of the a r t i c l e  d e a l i n g  w i t h  c r i t i c a l  
h a b i t a t  a r e a s  c o n t a i n  some s u b s t a n t i v e  l a w  r e g a r d i n g  the 
m a n a g e m e n t  o f  the a r e a s  a n d  I b e l i e v e  t h a t  the m a t e r i a l  a d d e d  
in the CS is n o t  a l t o g e t h e r  c o n s i s t e n t  w i t h  it. I s u g g e s t  
th a t  the c o m m i t t e e  c o n s i d e r  th a t  m a t e r i a l ,  p a r t i c u l a r l y  AS 
1 6 . 2 0 . 2 5 0  - 1 6 . 20.260.

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  pl°ase advise.

R A B : c s h
c8/001

E n c l o s u r e
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sPREDOMINANT VEGETATION TYPES

TYPE I: FOREST (white spruce, birch, 
cottonwood, block spruce)

TYPE II: GRASSLANDS (and grass/scrub lands)

TYPE ,,l: SUQALP,NE SCRUB (rtillovM alder,
— *~T*"i grassland, crowberry- blueberry hummocks)

TYPE IV: MUSKEG (sedges and spaghnum) 

Outside study area: ALPINE OR BARE ROCK
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O r i g i n a l  s p o n s o r :  K e r t t u l a

BY THE COMMUNITY AND 
IN THE SENATE REGIONAL AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 163 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE -  FIRST SESSION

A BILL

F o r  an  A c t  e n t i t l e d :  "An A c t  e s t a b l i s h i n g  t h e  W i l l ow  M o u n t a i n  C r i t i c a l

H a b i t a t  A r e a ;  and  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 1 6 . 2 0 . 2 2 0  i s  amended b y  a d d i n g  a new s u b s e c t i o n  t o

r e a d :

(b )  The  W i l l ow  M o u n t a i n  C r i t i c a l  H a b i t a t  A r e a  i s  e s t a b l i s h e d  t o

( 1 )  p r o t e c t  t h e  a r e a ' s  e x c e p t i o n a l  f i s h  a n d  w i l d l i f e  h a b i ­

t a t s  a n d  p o p u l a t i o n s ;

(2 )  e n s u r e  t h a t  t h e  a r e a  w i l l  b e  managed  p r i m a r i l y  t o  

m a i n t a i n  t h e  p r o d u c t i v i t y  o f  t h e  h a b i t a t  f o r  moose  and  w i l l  p r o v i d e  

o p p o r t u n i t i e s  f o r  h u n t i n g ,  t r a p p i n g ,  a n d  o t h e r  d i s p e r s e d  r e c r e a t i o n a l  

a c t i v i t i e s .

* S e c .  2 .  AS 1 6 .2 0 . 2 3 0  i s  amended by  a d d i n g  a  new p a r a g r a p h  t o  r e a d :

(13 )  W i l l ow  M o u n t a i n :

(A) T own sh ip  20 N o r t h ,  R ange  2 W e s t ,  S eward  M e r i d i a n  

S e c t i o n  7

S e c t i o n s  18 -  19

(B) Town sh ip  20 N o r t h ,  R ange  3 W es t ,  S ewa rd  M e r i d i a n  

S e c t i o n s  1 - 2

S e c t i o n s  11 -  14 

S e c t i o n s  23 - 2k

(C) Town sh ip  21 N o r t h ,  R ange  2 W e s t ,  S eward  M e r i d i a n  

S e c t i o n s  4 - 7

S e c t i o n  18: W l / 2

-1- C S S B  1 6 3 (C&RA)



11

IJ

12

14

1E

16

17

18

19

20

21

22

23

24

25

26

27

28

29

Townsh ip 21 N o r t h ,  Range 3 W e s t ,  S ew a rd  M e r i d i a n

S e c t i o n 1

S e c t i o n s 11 -  14

S e c t i o n s 23 -  26

S e c t i o n s 35 -  36

Townsh ip 22 N o r t h ,  Range 2 W e s t ,  S ew a rd  M e r i d i a n

S e c t i o n s 19 - 21

S e c t i o n s 28 -  33

* S e c .  3 .  AS 16 .20  i s  amended by  a d d i n g  a new s e c t i o n  t o  r e a d :

S e c .  1 6 . 2 0 . 2 3 5 .  MANAGEMENT OF WILLOW MOUNTAIN CRITICAL HABITAT 

AREA. The c o m m i s s i o n e r  o f  f i s h  and  game and  t h e  c o m m i s s i o n e r  o f  

n a t u r a l  r e s o u r c e s  s h a l l  e x e r c i s e  t h e i r  r e s p e c t i v e  a u t h o r i t i e s  o v e r  t h e  

W i l l ow  M o u n t a i n  C r i t i c a l  H a b i t a t  A r e a  c o n s i s t e n t  w i t h  a  managemen t  

p l a n  p r e p a r e d  by t h e  c o m m i s s i o n e r  o f  f i s h  and  game i n  c o n s u l t a t i o n  

w i t h  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s .

* S e c .  4 .  U n t i l  a managemen t  p l a n  i s  d e v e l o p e d  u n d e r  AS 1 6 . 2 0 . 2 3 5 ,  

e n a c t e d  by  s e c .  3 o f  t h i s  A c t ,  m anagemen t  d e c i s i o n s  f o r  t h e  W i l l o w  M o u n t a i n  

C r i t i c a l  H a b i t a t  A r e a  m u s t  r e f l e c t  t h e  i n t e n t  o f  t h e  W i l l ow  M o u n t a i n  Sub ­

u n i t  o f  t h e  H a t c h e r  P a s s  Managemen t P l a n  a d o p t e d  i n  O c t o b e r  1986.

* S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  im m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .

C S S B  1 6 3 (C&RA) -2-



gtefea g>tate HegtSlatucc
ARLISS STURGULEWSKI, Chairman R ° - B0X v
TIM KELLY, Vice Chairman JUNEAU. ALASKA 99811
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FRED ZHAROFF \

S e n a t e

Community antr Regional &ffatr£ Committee
TO: S e n a t e  C & R A  M e m b e r s  „ A p r i l  16, 1987

F R O M : S e n a t e  C & R A  S t a f f j

RE: S B  163 - !lA n  A c t  e s t a b l i s h i n g  t h e  W i l l o w  M o u n t a i n  C r i t i c a l  

H a b i t a t  A r e a ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

T h i s  b i l l  e s t a b l i s h e s  t h e  W i l l o w  M o u n t a i n  C r i t i c a l  H a b i t a t  

A r e a .  T h e  o r i g i n a l  b i l l  w a s  o n l y  a b o u n d a r y  d e s c r i p t i o n .  T h e  

c o m m i t t e e  s u b s t i t u t e  a d d s  s o m e  m a n a g e m e n t  l a n g u a g e  t o  t h e  b i l l  

a n d  is t h e  r e s u l t  of w o r k  b y  t h e  s p o n s o r ,  t h e  d e p a r t m e n t s  of 

F i s h  a n d  G a m e  a n d  N a t u r a l  R e s o u r c e s  a n d  c o m m i t t e e  staff. A l l  

o f  t h e s e  p a r t i e s  a r e  s u p p o r t i v e  of  t h e  CS.

D i c k  B r a d l e y ,  of  L e g i s l a t i v e  L e g a l  S e r v i c e s  h a s  e x p r e s s e d  

c o n c e r n  t h a t  c o m m i t t e e  m e m b e r s  u n d e r s t a n d  t h a t  t h e r e  a r e  o t h e r  

e x i s t i n g  s t a t u t e s  r e g a r d i n g  m a n a g e m e n t  o f  c r i t i c a l  h a b i t a t  

a r e a s  t h a t  w i l l  a l s o  a p p l y  to  t h i s  area. A  c o p y  of  t h o s e  

s t a t u t e s  a r e  in t h i s  p a c ket.

A l s o  in t h i s  p a c k e t  a r e  p o s i t i o n  p a p e r s  a n d  ze r o  f i s c a l  n o t e s  

f r o m  F i s h  a n d  G a m e  a n d  DNR, a c o p y  o f  t h e  r e l e v a n t  s e c t i o n  of 

t h e  H a t c h e r  P a s s  M a n a g e m e n t  Plan, a l e t t e r  f r o m  t h e  m a y o r  of 

t h e  M a t - S u  b o r o u g h  e x p r e s s i n g  t h e  a s s e m b l y  u n a n i m o u s  s u p p o r t  

f o r  t h e  bill, a n d  a m a p  o f  the area.
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STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE. 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400

A p r i l  16, 1987

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r ,  S e n a t e  C o m m u n i t y  & R e g i o n a l  

A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 811

D e a r  S e n a t o r  S t u r g u l e w s k i :

S u b j e c t : C S S B  163, e s t a b l i s h i n g  the W i l l o w  M o u n t a i n
C r i t i c a l  H a b i t a t  Area.

B a c k g r o u n d : W i l l o w  M o u n t a i n  c o n t a i n s  n u m e r o u s  m o o s e  and,
b e c a u s e  of its p r o x i m i t y  to u r b a n  l o c a t i o n s ,  is an i m p o r t a n t  
m o o s e  h u n t i n g  area. T h e  p l a n n i n g  t e a m  a g r e e d  t h a t  t h e  a r e a  
w o u l d  b e  m a n a g e d  to m a i n t a i n  w i l d l i f e  p r o d u c t i v i t y  a n d  
p r o v i d e  o p p o r t u n i t i e s  for h u n t i n g ,  t r a p p i n g  and r e c r e a t i o n .  
T h e  t e a m  a l s o  a g r e e d  t h a t  t h e  a r e a  w o u l d  r e m a i n  o p e n  to 
m i n e r a l  e n t r y  a n d  f o r e s t r y  o p e r a t i o n s  w o u l d  be l i m i t e d  to 
d i s e a s e  c o n t r o l  and h a b i t a t  e n h a n c e r a m t .

P o s i t i o n : T h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  s u p p o r t s  t h e
c o n c l u s i o n  o f  t h e  r e c e n t l y  a d o p t e d  H a t c h e r  P a s s  M a n a g e m e n t  
P l a n  t h a t  t h i s  a r e a  be l e g i s l a t i v e l y  d e s i g n a t e d  to e n s u r e  
its l o n g - t e r m  r e t e n t i o n  in p u b l i c  o w n e r s h i p  and m a n a g e m e n t  
f or w i l d l i f e  h a b i t a t  v a l u e s  a n d  p u b l i c  r e c r e a t i o n .  C S S B  163 
w i l l  m e e t  t h e  c o n c l u s i o n  o f  the H a t c h e r  P a s s  M a n a g e m e n t  
Plan.

P l e a s e  let m e  k n o w  if y o u  w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n  
t h e  H a t c h e r  P a s s  M a n a g e m e n t  Plan.

J u d i t h  M. B r a d y  
C o m m i s s i o n e r

cc: C o m m i t t e e  M e m b e r s
B i l l  S p o n s o r s  
Rod S w o p e  
G e o r g e  S u l l i v a n  
C o m m i s s i o n e r  C o l l i n s w o r t h

10-J9LH
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BOX B. PALMER. ALASKA 99645 • PHONE 745-4801 

BOROUGH ASSEMBLY

Matanuska-Susitna Borough

February 5, 1987

J a n  Faiks, Senate President 

State of Alaska 

Pouch V

Juneau, AK 99811

RE: Willow Mountain Critical Habitat A r e a

Dear Senator Faiks:

T h e  Matanuska-Susitna Borough Assembly v o t e d  unanimously on February 3, 1987 

to approve and endorse legislation to create the W illow Mountain Critical 

Habitat Area (approximately 23,000 acres) and to express concern for ensuring 

that the management intent of the area stays in-tact as described in the 

Hatcher Pass Management Plan.

If you should have any questions or need further information, please feel 

free to contact m y  office.

DJ/cls

Enclosure

cc: Commissioner, Dept, of Fish. & Game

SenatorsVKerttula & Szymanski 

Representatives Larson & Menard 

Jack Didrickson

Sincerely,

Matanuska-Susitna Borough
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I. Willow Mountain

A. LAND USE DESIGNATIONS
Primary Uses: Fish and Wildlife Habitat, Recreation

Secondary Uses: Grazing (see Map 11 for location)

Prohibited Uses: Settlement, Remote Cabin Permits, Commercial Recreation
Development, Grazing outside designated areas (see Map 3. 
pages li6/li/j

Mining: Open

B. BACKGROUND
The rugged peaks of the Talkeetna Mountains end in a gently sloped plateau 
known as Willow Mountain in this subunit. Peters, Purches and Little 
Willow Creeks flow out of steep-walled mountain valleys to the north and 
south of the Willow Mountain plateau. The lowlands portions of the 
subunit contain many swampy areas that make access difficult.

Willow Mountain is an important moose habitat area. Year-round 
populations between 1,500 and 2,000 moose occur in western portions of 
this unit and are among the highest in the Susitna Basin. Willow Mountain 
provides winter and summer moose habitat that supports oreeding and 
calving activities. This is an important moose hunting area due to its 
relative accessibility to urban areas and an abundance of moose. The 
alpine zone (above 2,800 feet in elevation) is good bear, sheep, and 
caribou habitat, and brown and black bear are often seen in these areas. 
Furbearing animals are also common and trapping is an important use of the 
area. Black bear and ptarmigan hunting are popular as well.

WILLOW MOUNTAIN
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WILLOW MOUNTAIN

Extensive placer claims occur along Peters and Purches Creeks; mineral 
potential in the eastern mountainous portion is high. However, the Willow 
Mountain plateau has low mineral potential.

The Willow Mountain subunit contains a significant portion of the 
potential range resources within the management unit. However, many 
portions of the Willow Mountain plateau where most of the grazing 
resources occur in the subunit has boggy and standing water areas, and 
access is difficult.

Currently, there are no roads to this subunit. Motorized access is by 
aircraft, snowmachine or all terrain vehicle. This is a popular 
snowmachining area due to extensive, wide-open terrain. A cabin built by 
the Mat-Su Motor Mushers and used by the public is located on the 
southeast corner of the Willow Mountain plateau. Dog mushing also occurs 

in some areas. Views of the Susitna Valley and Alaska Range from Willow 
Mountain are spectacular. Wilderness foot travel occurs in the steep 

eastern portions. Bogs, brush, wetlands and creeks limit summer and fall 
access in the lowlands portions of this subunit. Extensive ORV trails 
occur in the wetlands in the southwest corner of the subunit. The 
Peters-Purches trail which goes over Lucky Shot Ridge receives its 
heaviest use during moose hunting season. However, erosion and trail 
widening is occurring in the steep portions and in bogs along the existing 
trail alignment.

There is high forestry potential on the western edge below 1000 feet where 
a dense white spruce forest occurs. Access for forestry to the proposed 
Kashwitna State Forest area west of Willow Mountain is planned in the near 

future.

C. MANAGEMENT INTENT
The Willow Mountain subunit will be managed primarily to maintain its 
exceptional wildlife productivity and to continue to provide opportunities 
for hunting, trapping and other dispersed recreational activities to meet 
existing and future demand. The entire subunit is open to mineral entry.

The management intent includes reserving the option to utilize existing 
grass forage resources for future grazing; however, the priority is to 
utilize the grasslands in the Hillside and Little Susitna subunits prior 
to those in the Willow Mountain subunit. In the interim, research should 
be conducted to determine whether grazing can take place without major 
adverse impact to wildlife habitat.

Forestry is an allowed use in the western perimeter of the subunit. The 

intent is that any forestry operations will be limited to disease control 
or habitat enhancement as defined by ADF&G and compatible with scenic 
views from the ridge above.

Motorized access is an important use for hunting, trapping, and general 
recreation. The intent is for these uses to continue. The management 
intent is to limit summer/fall use to designated trails to minimize 
erosion and trailmaking. An exception will be to allow retrieval of
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WILLOW MOUNTAIN

downed big game animals. This policy will be put into effect after 
working with users to clearly map and sign designated trails. No highway 
vehicles will be allowed in the Willow Mountain Subunit (unless authorized 
as part of a mineral development). New trails may be established within 
the subunit and designated for a specific use, such as for dog mushing,
ATV and snowmachine use.

D. PLANNED ACT IONS

1. HABITAT DESIGNATION

The moose concentration area on the west slope of Willow Mountain is 
proposed for legislative designation to ensure long term retention in 
public ownership and management for its wildlife values (see Map 11). 
ADF&G originally proposed that the plan recommend that the entire subunit 
be legislatively designated as a Critical Habitat Area and a portion 
closed to mineral entry. However, the planning team was unable to agree 
on this. See Appendix X for further explanation.

2. TRAIL REPAIR

Where erosion and extensive trail making in boggy areas is occurring, DNR 

and ADF&G should work with users to reduce trail damage, establish trail 
erosion prevention measures and do minimal trail improvements to maintain 
motorized access opportunities.

3. SNOWMACHINE USE AND MOOSE

If there is documentation that snow machine use is adversely affecting 
overwintering moose in certain areas, seasonal closures in these key areas 
may be established.

A. MOTORIZED USE MANAGEMENT POLICY

A special use area will be established for off-road vehicle use. When 

there is insufficient snow cover to protect the soil and vegetation from 
cutting and erosion, motorized use will occur on designated trails only by 
non-highway vehicles. An exception will be to allow retrieval of big 
game. This policy will be put into effect once DNR and ADF&G work with 
users to map and designate a trail system. See Chapter Three, ORV 
Management Guidelines, page 160, for more information.
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5. IDENTIFY BROWN BEAR CONCENTRATIONS

ADF&G will identify brown bear concentration areas and habitat use areas 
and make a recommendation to DNR on when a significant potential or actual 

conflict with grazing may exist.

6. PUBLIC USE CABINS

The existing cabin on Willow Mountain built by the Mat-Su Motor Mushers 
should be converted to a public use cabin. Agreements with recreational 
groups may be negotiated for its maintenance. Other cabins on public land 
in the subunit should also be evaluated for suitability as public cabins.

Other public cabins may be established at three possible backcountry 
locations. Potential sites are indicated on the land plan map.

7. DOG MUSHING TRAIL

Establish a 20-mile dog mushing loop trail. The location is to be 

determined by DNR based on consultation with ADF&G, and recreational users.

8. CROSS COUNTRY SKI TRAIL

Establish a cross-country ski trail in the forest/alpine transition zone 
accessible to the Hatcher Pass Road.

E. GUIDELINES

1. FORESTRY/BROWSE ENHANCEMENT

Type of Forestry Cuts. Timber harvest to enhance moose habitat may 
occur. If this occurs cutting areas will be located on the western 
perimeter of this unit and must receive concurrence with ADF&G and DNR. 
DOF maintains the option, however, to institute emergency harvests for 
insect control after receiving ADF&G approval. ADF&G maintains the 
statutory obligation to institute habitat enhancement activities when 
necessary and appropriate.

2. GRAZING

a. Grazing on Important Habitat Lands. Grazing is proposed to occur on 

Willow Mountain only after complete utilization of the grass resources 
of the Little Susitna and Hillside units. The option to graze 
livestock in this unit shall be retained and research should be 
initiated and continued to determine how to make livestock and 
wildlife uses comoatible in this area. There are approximately 8600 
acres of land that is potentially feasible for grazing between Canyon
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Creek and an unnamed stream in Section 24, Township 21 North, Range 3 

West. About 17-20 miles of fence may be required.

b. Grazing Season. Cattle shall be removed from the range two weeks 
prior to opening of the mor>~e hunting season.

c. Grazing in Habitat Areas. See area-wide policy in Chapter 3, page 121.

3. ACCESS

a. Minimize Wildlife Impacts. Any new roads and trails proposed for 
forestry, mining, recreation or grazing within or near the subunit 
will be designed to minimize negative impacts to the wildlife 
resources and related public uses. Access routes will be centralized 
and of very low density. ADF&G will be consulted on location prior to 
authorization.

b. Public Use of Mining Roads. The public use of access roads developed 
for mining will be determined on a case-by-case basis by ADF&G and 
DNR, based on what will be most beneficial to the management of the 
moose population. The options are private or public access, temporary 
or permanent. That is, use of the access road by highway vehicles may 
be restricted to mine personnel only if necessary to minimize impacts 
to wildlife. The mine ooerator may be required to remove the road 
upon completion of the project. The other option would be to keep it 
open as a public access road. Seasonal use restrictions may be 
authorized.

c. Wetlands. Where an ever-widening network of trail making is occurring 
in the Willow Mountain subunit, DNR and ADF&G will work with user 
groups and/or state correctional facility labor to do primitive 
corduroy-type improvements to enable access through the bogs for 
hunting purposes. The level of damage to these wetlands should be 
assessed by DNR and ADF&G and recommendations made for rehabilitation 
and prevention of further damage.

4. RECREATIONAL OPPORTUNITY SPECTRUM

a. Setting. The intended recreational setting described in Part !,a" is 

for the purpose of guidance to land managers who must adjudicate land 
use requests. It is not intended to be a hard and fast set of rules.

(1) Physical Setting: Predominantly natural appearing environment in
western portionsj unmodified, natural environment in the eastern, 
mountainous portions

(2) Social Setting: Low concentration of users except in moose 
season; low interaction between users
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(3) Managerial Setting: Minimum of on-site controls

(4) Access and Mode of Travel; Designated trails for ORV use with 
minimum improvements to prevent rutting and erosion in western 

portions; cross-country foot travel in mountains; aircraft access

(5) Vegetative Alterations and duration of impact: Moderate loss of 
vegetation and soil on major trail routes and where camping 
occurs, trail impacts persist from year to year. Non-trail areas 
should only show temporary impacts.

(6) Type of Experience: High probability of seeing wildlife,
experiencing quiet and solitude (except for trail areas), freedom, 
challenge, risk, closeness to nature

b. Facilities. The purpose of this section is to describe the intended
level of recreation facility development. Where no facilities are
proposed, this does not mean it is a prohibited use.

(1) Public Facilities: Public cabins: one each in Peters and Purches
below timberline, one existing Willow Mountain, one in alpine 
north of Dogsled Pass; parking at Peters-Purches trailhead

(2) Camp Sites: No developed sites

(3) Picnic Sites: None planned

(4) Water Supply: None planned

(,5) Sanitation: Outhouses at public cabins

(6) Signs: Limited signing for designated trails

(7) Water Crossings: Ford crossings, no bridges

(8) Interpretative: Interpretation through self-discovery

c. Guidelines for Appropriate Commercial or Other Private Uses to be
Authorized by Lease or Permit

(1) Commercial and Other Private Uses: None by lease; generally
permitted activities as listed in the Division of Land and Water 
Management Policy and Procedure Manual (Chapter 5122, Section 01) 
will not be affected; applications for permit will be considered 
on a case-by-case basis if compatible with guidelines and 
management intent.

(2) Stipulations on Private Uses: It is important that private uses 
maintain the recreation setting as described above and provide a 
clear public benefit. Additionally, private recreational uses 
must require no roads and not negatively impact wildlife 
populations.
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FISCAL NOTE
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Bill Version: C S S 8  No. 166 (03/08/88)

Title: "An A c t  r e l a ti ng  to a d m i n i s t r a t i v e  re gul ations, adj udi cat ion s,

and appeals; a me n d i n g  A l a s k a  C ou r t  Rule of  A p p e l l a t e  Pr ocedure

508; and p r o v i d i n g  for an ef fe c t i ve  date."

A NA L Y S I S

A ss ump tio ns:

(1) Sec. 9 r e p eal ers  e f f e c t i v e  6 /3 0 / 8 9  will r eq uir e State Board of 

Educ ati on r e vie ws and a ct ion s o v e r  a six m onth per iod  prior to that 

ef fe ct i v e  date.

(2) Sec. 8 r evie ws o f  r e g u l a t i o n s  by the leg is la t i v e legal services 

di vi s i o n  will requ ire  at least two full time D e p a r t m e n t  staff for six 

mont hs o f  FY89 for research, a n al y s i s  and impact a s se s s m e n t  o f  all 

re g u l at io n s  c o n t a i n e d in T it l e  4, A l a s k a  A d m i n i s t r a t i v e  Code.

(3) The r e v i e w  proces s in Sec. 8, and the eco n o m i c an aly ses  in Sec. 6 

would a pp ly  to a b o u t  ha l f  the state school d ist ric ts.  By the nature of 

the data c o l l e c t i o n  re la t e d  to schools and the types o f  the an al ys e s  

re quired, and in o r d e r  to s u sta in the r e v i e w  f un c t i o n s  o f  the S tate  Board 

o f  Ed uc at i o n  c o n t a i n e d  in A S  44. 27 . 0 1 0 , a c o n t i n u i n g  staff c a p ab i l i t y  is 

required.

P r o g r a m  Summary:

Title 4 A A C  c ont ai ns  a m i x t u r e  o f educ ati ona l s t a nda rds  for p r o g r a ms  and 

s taff as well as a d m i n i s t r a t i v e  r e q u i re me n t s .  The pr op os e d  legal and 

e co n o mi c a n a l y s e s  will i n e v i t a b l y  re qu ir e  ana l y s es  of educati ona l 

impacts. E x i s t i n g  staff will be u t i l i z e d  d e p e n d i n g  on the subjec t and 

r e q u i r e m e n t s  for ana lys is.  The e f f i c i e n c y  and q u a l i t y  o f the workload, 

and a subs tan tia l volu me o f  both informal and formal a c t i v i t i e s  needed to 

keep school d i s t r i ct s  and the Sta te Bo ard  of  E d u c a t i on  inf or m e d  of  what is 

going on will r eq u i r e  control and c o o r d i n a t i o n  t hr oug h one individual.

P os iti ons . A d m i n i s t r a t i v e  O f f i c e r  I (Range 17-A) @ $ 44.0  a n n u a ll y  

C l e r k - T y p i s t  III (Range 8-A) @ 28.2 a n n u a l l y

O t h e r  E x p e n d it ur e s .  Travel e s t i m a t e  i ncl ude s c e nt r a l i z e d  m e e t i n g s  with 

school o f f i c i a l s ,  and to S t a t e  Bo ard  o f  E d u c a ti on  s c h e d u le d m e e t i n g  

locations. C o nt r a c t u al  e s t i m a t e s  are based 7 5 %  upon pub lic  n oti ce  costs 

r el ate d to ac t i o n s  m o d i f y i n g  or r e p e a l i n g  r eg ul a t i o n s  on a q u a r t e r l y  basis.



ALASKA STATE CHAMBER OF COMMERCE
M a r c h  22, 1988

310 Second Street 
Juneau, Alaska 99801 

(907)386-2323

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  S e n a t e  
P.O. B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  B e t t y e :

Y o u  h a v e  a s k e d  f o r  o u r  c o m m e n t s  o n  S B  166. T h e  S t a t e  C h a m b e r  
s u p p o r t s  S B  166 f o r  t h e  f o l l o w i n g  r e a s o n s .

A s  y o u  a r e  aware, t h e  E x e c u t i v e  B r a n c h  in A l a s k a  is o n e  o f  t h e  
s t r o n g e s t  in t h e  U.S. M a n y  t i m e s  o v e r  t h e  y e a r s  t h e  A d m i n i s t r a t i o n  
h a s  f e l t  fr e e  t o  d i f f e r  w i t h  t h e  l e g i s l a t i v e  i n t e n t  o f  l a w s  a d o p t e d  
b y  t h e  L e g i s l a t u r e  t h r o u g h  intejrpretation in  t h e  f o r m  o f  r e g u l a t i o n s .

A g e n c i e s  o f  S t a t e  g o v e r n m e n t  g i v e n  s u c h  p o w e r  h a v e  o c c a s i o n a l l y  
a b u s e d  t h e i r  a u t h o r i t y  t o  t h e  d e t r i m e n t  o f  d e v e l o p m e n t  i n t e r e s t s .
W h e n  t h e  L e g i s l a t u r e  h a s  t r i e d  t o  o v e r t u r n  r e g u l a t o r y  i n t e r p r e t a t i o n s  
of s t a t u t o r y  e n a c t m e n t s ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  s i d e d  w i t h  t h e  
A d m i n i s t r a t i o n .  T h e  L e g i s l a t u r e  is f r e q u e n t l y  f o u n d  w i t h  i n t e r p r e t a­
t i o n  o f  l a w  n o t  o f  t h e i r  m a k i n g .  A  w a y  m u s t  b e  f o u n d  t o  p e r m i t  t h e  
L e g i s l a t u r e  t o  o v e r t u r n  r e g u l a t i o n s .  S B  1 6 6  w o u l d  b e  a g i a n t  s t e p  to 
e n s u r e  t h a t  t h e  i n t e n t  of t h e  L e g i s l a t u r e  is f u l f i l l e d .

SB  166 e m p o w e r s  t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  t o  
b i r d - d o g  a g e n c y  c o m p l i a n c e  w i t h  t h e  p r o p o s e d  s t a t u t o r y  r e q u i r e m e n t  to 
u n d e r t a k e  a n  e c o n o m i c  a n a l y s i s  o f  a p r o p o s e d  a c t i o n  o n  s m a l l  b u s i n e s­
ses a n d  s m a l l  m u n i c i p a l i t i e s .  It a l s o  a u t h o r i z e s  t h e  c o m m i t t e e  t o  
p a r t i c i p a t e  as a f r i e n d  of  t h e  c o u r t  in l i t i g a t i o n  b r o u g h t  t o  a d d r e s s  
the e f f e c t  of a r e g u l a t i o n  on s m a l l  e n t i t i e s .

T h e  l e g i s l a t i o n  f u r t h e r m o r e  c a l l s  u p o n  e a c h  a g e n c y  o f  t h e  S t a t e  
g o v e r n m e n t  to  r e v i e w  t h e  e x i s t i n g  r e g u l a t i o n s  t h a t  h a v e  a p o t e n t i a l  
e c o n o m i c  e f f e c t  o n  s m a l l  b u s i n e s s e s  a n d  m u n i c i p a l i t i e s  f o r  t h e  p u r­
p o s e  of  d e t e r m i n i n g  w h e t h e r  t h e  r e g u l a t i o n s  s h o u l d  c o n t i n u e  t o  b e  
i m p l e m e n t e d .  E a c h  o f  t h e s e  m a n d a t e s  w i l l  h a v e  t h e  e f f e c t  o f  f o r c i n g  
t h e  A d m i n i s t r a t i o n  to  e x a m i n e  r e g u l a t i o n s  f o r  t h e i r  e c o n o m i c  i m p a c t  
a n d  l a y  b a r e  f o r  p u b l i c  r e v i e w  h o w  t h e y  a f f e c t  t h e  b u s i n e s s  c o m m u n­
ity. A c c o r d i n g l y ,  in o u r  view, t h i s  is l e g i s l a t i o n  w h i c h  w o u l d  h a v e  
g r e a t  m e r i t  in a n y  d e m o c r a c y  a n d  is s o r e l y  n e e d e d  in A l a s k a .

j



/  JUNEAU, ALASKA 9S5I1-0300
/  PHONE: (907) 465-3600
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M a r c h  22, 1988

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i ,  C h a i r  
S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: P r o p o s e d  CS f o r  SB 166
( a d m i n i s t r a t i v e  r e g u l a t i o n s ,  
a d j u d i c a t i o n ,  a n d  r e v i e w )  -- 
a d d i t i o n a l  c o m m e n t s ,  f i s c a l  
n o t e ,  etc.

D e a r  S e n a t o r  S t u r g u l e w s k i :

A s  i n d i c a t e d  in m y  M a r c h  18 l e t t e r  to y o u  o n  this bill, 
y o u  w i l l  f i n d  a t t a c h e d  the D e p a r t m e n t  o f  L a w ' s  f i s c a l  n o te, a l o n g  
w i t h  p o s i t i o n  p a p e r s  a n d  o t h e r  c o m m e n t a r y  f r o m  v a r i o u s  o t h e r  
s t a t e  a g e n c i e s .  I h o p e  h a t  y o u  w i l l  f i n d  th i s  m a t e r i a l  h e l p f u l  
in y o u r  c o m m i t t e e ' s  anal '.s of  this bill.

T h a n k  y o u  f o r  tu x s  o p p o r t u n i t y  to c o mment.

You rs  t r u l y ,

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

A s s i s t a n t  A t t o r n e y  G e n e r a l  
a n d  R e g u l a t i o n s  A t t o r n e y

AlIP: cb

cc w / e n c . :  Hon. B e t t y e  F a h r e n k a m p
A l a s k a  S t a t e  S e n a t e

B o b  Evans, L e g i s l a t i v e  L i a i s o n  
O f f i c e  of the G o v e r n o r
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C O N T I N U A T I O N  OF F I S C A L  N O T E  F O R  C S S B  166 ( )

C o s t s  n e e d e d  t o  c a r r y  o u t  t h e  L e g a l  S e r v i c e s  f u n c t i o n s  a r e  a s  f o l l o w s  

P e r s o n a l  S e r v i c e s

A t t o r n e y  I II 

E c o n o m i s t  I 

S e c r e t a r y

R a n g e  2 3 / A  

R a n g e  1 8 / A  

R a n g e  10/'A

12 m o n t h s  

12 m o n t h s  

6 m o n t h s

6 5 , 6 4 8

5 1 , 1 8 1

1 3 , 5 0 0

C o n t r a c t u a l

O f f i c e  S p a c e  

P h o n e s

2 0 0  s q u a r e  f e e t 5 , 1 8 4

1,000

T O T A L  C O S T 1 3 6 , 5 1 3

P a g e  2 o f  2
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DEPT. OF COMMUNITY & HEGIONAL AFFAIRS
OFF ICE  OF THE COMMISSIONER

M a r c h  22, 1988

./ STEVE COWPER, GOVERNOR
!

□  P.O. BOX B
JUNEAU. ALASKA 99811-2100 
PHONE: (907) 4554700

□  949 E. 36TH AVENUE. SUITE 400
ANCHORAGE. ALASKA 99508-4302 
PHONE: (907) 563-1073

P O S I T I O N  P A P E R

RE: P r o p o s e d  CS for SB 166

O R I G I N A L  S P O N S O R :  S e n a t o r  F a h r e n k a m p

P r o g r a m  E f f e c t s  of B i l l :

The m a j o r  p r o g r a m  e f f e c t s  of t h i s  b i l l  o n  the D e p a r t m e n t  of 
C o m m u n i t y  and * R e g i o n a l  A f f a i r s  w o u l d  r e s u l t  in a g r e a t l y
c o m p l i c a t e d  a d m i n i s t r a t i o n  of p r o g r a m s  t h a t  a r e  g o v e r n e d  by 
r e g u l a t i o n .

C o m m e n t s :

A m o n g  the p r o g r a m s  g o v e r n e d  by r e g u l a t i o n  in th i s  d e p a r t m e n t  
are the f o l l o w i n g :  L o c a l  B o u n d a r y  C o m m i s s i o n ,  M u n i c i p a l  L a n d s
T r u s t e e ,  the S e n i o r  C i t i z e n  a n d  D i s a b l e d  V e t e r a n  Tax E x e m p t i o n  
P r o g r a m ,  the S e n i o r  C i t i z e n  a n d  D i s a b l e d  V e t e r a n  Tax
E q u i v a l e n c y  P r o g r a m ,  the S t a t e  E m p l o y m e n t  T r a i n i n g  P r o g r a m ,  The 
R u r a l  E c o n o m i c  D e v e l o p m e n t  I n i t i a t i v e  G r a n t  P r o g r a m ,  the E n e r g y  
C o n s e r v a t i o n  P r o g r a m ,  the H o u s i n g  A s s i s t a n c e  L o a n  Fund, the 
Home O w n e r s h i p  A s s i s t a n c e  P r o g r a m ,  a n d  the N o n c o n f o r m i n g
H o u s i n g  Lo a n  P r o g r a m .  O v e r  the l a s t  f o u r  y e a r s  (FY 85 -
p r e s e n t ) ,  the d e p a r t m e n t  has o p e n e d  w i t h  the D e p a r t m e n t  of Law 
20 r e g u l a t i o n  files, r e p r e s e n t i n g  n e w  a d o p t i o n s ,  a m e n d m e n t s  or 
r e p e a l s  of r e g u l a t i o n s .

The p o r t i o n s  of the b i l l  p r o v i d i n g  for a u t o m a t i c  r e p e a l  of 
r e g u l a t i o n s  and l e g i s l a t i v e  d i s a p p r o v a l  of r e g u l a t i o n s  c r e a t e  a 
s i g n i f i c a n t  d a n g e r  of p r o g r a m  i n t e r r u p t i o n  a n d  i n c r e a s e d
a d m i n i s t r a t i v e  ex p e n s e .  If no a c t i o n  w e r e  t a k e n  by the
l e g i s l a t u r e  to e x t e n d  the r e g u l a t i o n s ,  the d e p a r t m e n t  w o u l d  be 
f a c e d  w i t h  the p u b l i c  n o t i c e  and h e a r i n g  p r o c e s s  on t h e s e
r e g u l a t i o n s  on an a n n u a l  basis. T h i s  w o u l d  r e q u i r e  a
t r e m e n d o u s  i n v e s t m e n t  of time and e f f o r t  on the p a r t  of the
d e p a r t m e n t .  It w o u l d  m e a n  e i t h e r  a r e a l l o c a t i o n  of s t a f f  time
a w a y  f r o m  d i r e c t  p r o g r a m  s e r v i c e  d e l i v e r y  and a d m i n i s t r a t i o n ,
w i t h  the c o n s e q u e n t  r e d u c t i o n  in p r o g r a m  e f f i c i e n c y ,  or n e w
s t a f f  to me e t  the new d e m a n d s .  If the l e g i s l a t u r e  w e r e  to
d i s a p p r o v e  a r e g u l a t i o n ,  the p o s s i b i l i t y  of i n t e r r u p t i o n  of
p r o g r a m  s e r v i c e s  b e c o m e s  e v e n  g r e a t e r  b e c a u s e  of the lack of 
p o s i t i v e  g u i d a n c e  p r o v i d e d  by s u c h  a c t i o n ,  w i t h  the r e s u l t a n t  
h a r d s h i p  to p r o g r a m  p a r t i c i p a n t s .

2IPILH



SB 166
M a r c h  22, 1988 
P a g e  Two

W h i l e  the d e p a r t m e n t  is s y m p a t h e t i c  to the o b j e c t i v e  o f  
a n a l y z i n g  the i m p a c t s  of c h a n g e s  in r e g u l a t i o n s  on s m a l l  
e n t i t i e s ,  a n d  p a r t i c u l a r l y  m u n i c i p a l i t i e s ,  o t h e r  p r o v i s i o n s  
of the bill h a v e  the p o t e n t i a l  for s i g n i f i c a n t  n e g a t i v e  i m p a c t  
on the d e p a r t m e n t ' s  a b i l i t y  to a d m i n i s t e r  p r o g r a m s  a n d  d e l i v e r  
s e r v i c e s  to its c l i e n t s .  C o n s e q u e n t l y ,  the d e p a r t m e n t  c a n n o t  
s u p p o r t  this l e g i s l a t i o n .
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P r o p o s e d  C S S B  166: "An A c t  r e l a t i n g  to a d m i n i s t r a t i v e  re gul a t io ns , 

a dj udi ca ti o n s , and appeals; a men din g A l a s k a  

C ou r t  R u l e of A p p e l l a t e  P r o c e d u r e  508; and 

p ro v i d i n g  for an e f f e c t i v e  date."

T h e  D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t  is c h a r g e d  wi t h  the 

r e g u l a t i o n  o f  a nu m b e r  of i ndu s t ri es  in a m a n n e r  w h i c h b a l a n c e s  th e 

e n c o u r a g e m e n t  of b u s i n e s s  growth with the n eed for c o ns um e r  pr ote cti on.

In this capac ity , the d e p a r t m e n t  r eg u l a t e s  ba nk i n g ,  s e c u r i t ie s,  c o r p o r a­

tions, 28 o c c u p a t i o n s  t h r oug h 18 bo ard s and com mis si on s,  insura nce , loan 

p r og r a m s , u ti lit ies , the  c on s e r v a t i o n  of  the oil and gas r e s o u r c e s  of the 

state, and com me rc i a l  t ra de t h r oug h th e m a i n t e n a n c e  of w e i g h t s  and 

m e a s u r e m e n t s  stan dar ds.

T h e  c h ange s in the p r o p o s e d  c o m m it te e  s u b s t i t u t e  for SB 166 s u b s t a n t i a l l y  

a lt e r  the intent and sc ope  of  the original bill. P r i m a r y  a mo ng t h e m  is 

t he  p r ov i s i o n in S e c t i o n  9 r e q u i r i n g  th e repeal o f  jilj_ a d m i n i s t r a t i v e  

r e g u l a t i o n s ,  a c c o r di ng  to a timeta ble , for all but one of  t he  boa rd s or 

c o m m i s s i o n s  f a l l i n g  under the d e p a r t m e n t ' s  c e n t r a l i z e d  l i c e ns in g s tat ut es  

as well as the  r e g u l a t i o n s  of  the d e p a r t m e n t  itself.

T h i s  repeal is automa tic , unless the r e g u l a t i o n s  are " e x t e n d e d  by law."

T h e  bill does n ot ad d r e s s h o w  this e xt e n s i o n  is to be a cc om plis hed : by

t h e  L e g i s l a t u r e ' s  Bu dg e t  and A u d i t  C o m mi t t e e ?  by r e q u e s t  of t he  G o v e rn or ? 

or b y  som e o t h e r  mean s?

T h e  a u t o m a t i c  "sunset" of  an e nt i r e  d e p a r t m e n t ' s  or b oar d's  r e g ul a t i o n s  is 

s i m p l y  too d ras ti c.  W h i l e  the d e pa r t m e n t  is s u p p o r t i v e  of at least one of 

t he  intents of  this l eg i sla tio n (to an al y z e  the e c o n o m i c  impact of r e g u­

lati ng  d e c i s i o n s  on small busin ess ) and agrees that m o r e  at te n t i o n oug ht 

to be  f o c u s e d  on h o w  the sta te d eve l o p s  a c li ma t e  f a v o r a b l e  to the growth 

and d e v e l o p m e n t  of  busin ess , a w h o l e s a l e  repeal o f  a d m i n i s t r a t i v e  r e g u l a­

tions is, fra nkly, t h r o w i n g  the b a b y  ou t w ith the bath water. In a num ber  

of p ro f e s s i o n s ,  in d i vi du a l s  are r e q u i r e d  b y  law to be li cen sed  in o rd er to 

p e r f o r m  t heir  jobs. N ur s i n g  ho me  a d m in i s t r a t o r s  m u s t  be licensed in o rder 

for the s t a t e  to r e c e i v e  federal M e d i c a i d  r e i m bu r s e m e n t .

In the c as e o f  r e g u l a t i o n s  a dop ted  by the boar ds and c o m m i s s i o n s  w i th in  

the D i v i s i o n  o f  O cc u p a t io na l  L ice n s i n g,  the bill fai ls to r e c o g n i z e  one 

k e y  factor: the r e g u l a t i o n s  adop ted  by  the bo ard s are p r o p o s e d  and

a p p r o v e d  by b o a rd  m em be r s  (most of th e m  small b us in es s pe rso ns)  to 

r e g u l a t e  their own p rof ess ion s. T h e  bo ard s c o n t a i n  a b a l a n ce  b e tw e e n  

l i c e n s ed  p r o f e s s i o n a l s  p r o v id in g  the tec hni cal  e x p e r t i s e  to s e l f - r e g u l a t e  

t he ir  p r o f es s i o n s  and lay r e p r e s e n t a t i o n  r e p r e s e n t i n g  c o n s u me r  interests. 

It w o u l d  app ea r to be a m a j o r  shift in p o l i c y  and p h i l o s o p h y  if the 

L e g i s l a t u r e  w e r e  to repeal the r eg u l a t i o n s  tha t the c it i ze n s  a c t i ve  in the 

v a r i o u s  p r o f e s s i o n s  h ave d e v e lo pe d  to r e g u l a t e  the mse lve s. It goes 

w i t h o u t  s ay in g  that rarely, if ever, has a board c o n s i d e r e d  a d op ti o n  of a 

r e g u l a t i o n  w h i c h  n e g a t i v e l y  im pacted the e co no mi c w e l l - b e i n g  of its 

p r of es si o n .  Indeed, the di vis io n and the D e p a r t m e n t  of L aw  spend a great 

deal of time and e n e r g y  m a k i n g  sure tha t the r e g u l a t i o n s  p r o p o se d  b y  the 

b o a r ds  are not _too p r o t e c t i o n i s t  and, thus, su bj e c t  to a n t i tr u s t  

c o n s i d e r a t i o n s .
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T he  c l ea r a d v a n t ag e  o f  h a v i n g  r e g u l a t o r y  boa rds  wi th  a m a j o r i t y  of m e m b e r s  

f r o m  each of t h e  r e g u l a t e d  in dus tr ie s  is to av oid  j u s t  the kin d of o v e r­

re g u l a t i o n  this bill seems to feel c u r r e n t l y  exists. T o  add a n o t h e r  level 

of  o v e r s i g h t  w o u l d  a p p e ar  to d e f e a t  a p ri m a r y  p u r p o s e  of the bill, w h i c h  

is to  get g o v e r n m e n t  off the  b ac ks  of  the people. E n a c t m e n t  o f this 

l e g i s l a t i o n  woul d, in fact, add a n o t h e r layer o f  g o v e r nme nt.

A n o t h e r  f l a w  in the d e c i s i o n  to repe al all r e g u l a t i o n s  a u t o m a t i c a l l y  is 

the total d i s r e g ar d  for t h e  s t r u g g l e  m a n y  boards, c o m m i s s i o n s  and age n c i e s 

h a v e  gone t h r o u g h  to get t hei r r e g u l a t i o n s  adopted. In the  c a s e  of th e 

D i v i s i o n  of O c c u p at io n a l  L ic e n s i n g ,  one  of  the b i g g e s t  f r u s t r a t i o n s  b o ard  

m e m b e r s  h a v e  is over the length of t i m e  it t akes to get t hei r a d o p t e d  

r e g u l a t i o n s  r e v i e w e d  and f o r m a l l y  a p p r o v e d  for p u b l i c a t i o n  b y  the 

D e p a r t m e n t  of Law.

If t h e  d i v i s i o n  w e r e  to i nf o r m  the m e m b e r s  of t h e  b o a r d s  t ha t all of the ir 

h ar d  work w er e  to be t h ro wn  out, i n c l u d i n g  the c o n s i d e r a b l e  ti m e  spent 

d u r i n g  b o ar d m e e t i n g s  d i s c u s s i n g  n e e d e d r e g u l a t i o n s  and in p u b l i c  h e a r i n g s 

and debate, t h e  L e g i s l a t u r e  w o u l d  c e r t a i n l y  d i s c o v e r  th at  the small 

b u s i n e ss  p e r s o n s  r e g u l a t e d  by t h e s e  bo a r d s  are not i n t e r e s t e d  in r e t u r n i n g  

to t h e  days b e f o r e  r e g u l a t i o n .  D e r e g u l a t i o n  is not, in and of itself, 

a lw ay s a p o s i t i v e  move.

F in a l l y ,  the s u g g e s t e d  repeal s ee ms to f l y  in t he  f a c e  of the wo r k  o f  the 

s u n s e t  p ro ces s for b o ar ds  and c o m m i s s i o n s .  T he  p e r f o r m a n c e  au dit s c o m­

pl e t e d  by  the L e g i s l a t i v e  A f f a i r s  A g e n c y ' s  audit d i v i s i o n  ha v e  been v e r y  

s uc c e s sf ul  in a d d r e s s i n g  p r o b l e m s  i d e n t i f i e d  o y  the L e g i s l a t u r e ' s  B ud ge t  

and A u d i t  C om mi t t e e . T hi s  proc ess  has  m a d e  the b o a rd s m uc h m o r e  r e s p o n­

sive to p u b l i c  conc ern s, w h i l e  still p r o v i d i n g th e m  w i t h  c o n s i d e r a b l e  

r e g u l a t o r y  i n d ep en den ce.  T he  s u ns e t  p r oce ss has p r o f e s s i o n a l i z e d  the 

b o a r d s  and t h e i r  d e c i s i o n - m a k i n g  pr ocess.

T h e  repeal of all r e g u l a t i o n s  c o n t e m p l a t e d  in t h e  c o m m i t t e e  s u b s t i t u t e  

s ee m s  to a b r o g a t e  all the wor k o f  p a s t  L e g i s l a t u r e s  in r e v i e w i n g  the 

b oard s. T h e  s p e c i f i c  r e q u i r e m e n t s  of  the p e r f o r m a n c e  audit are that it

a d dr e s s e s  the e x t e n t  to w h i c h  a board, c om mi s s i o n ,  or  age n c y  or its 

oper a t i o n:

1. has o p e r a t e d  in the  p u bl i c  interests;

2. has b e e n  imped ed or e n h a n c e d  by e x i s t i n g  sta t u t es  and

r e g u l a t i o n s  and ot her  p o l i c i e s  it has adopted;

3. has r e c o m m e n d e d  s t a t u t e  or r e g u l a t i o n  c h a n g e s  that are in

t he  p u b l i c interest; and

4. has e n c o u r a g e d  p u b l i c  c o m m e n t  on the  e f f ec t  o f  its 

r e g u l a t i o n s  and e n c o u r a g e d  publ ic p a r t i c i p a t i o n  in the 

d r a f t i n g  of its r e g u l a t i o n s  and dec ir io n s .

A l t h o u g h  the m a i n  focus o f  this p o s i t i o n  paper is on the d r a m a t i c  impact

the p r o p o s e d  l e gi s l a t i o n  w o u l d  ha ve  on  the a c t i vi t i e s  of the D i v i s i o n  of

O cc u p a t i o n a l  L i c e n s i n g  and its r e g u l a t o r y  boa rd s and c o m m i ss io n s ,  o t h e r  

a re a s  of th e d e p a r t m e n t  w o u l d  be aff e c t e d as well.
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F o r  example, there are m a n y  p r o v i s i o n s  o f  r e g u l a t i o n s  in T i t l e  6, 

r e g u l a t e d  by the D i v i s i o n  of Banking, S ec ur i t i e s,  and  C o r p o r a t i o n s ,  w hi ch  

p r o v i de  p a r i t y  for s t a t e - c h a r t e r e d  f i n a nci al i n s t i tu ti o n s  in c o m p e t i t i o n  

w i t h  f e d e r a l - c h a r t e r e d  i n s t i t ut io n s .  If the s t a t e  r e g u l a t i o n s  were 

s u d d e n l y  rep ealed, banks w o u l d  find t h e m se l v e s  in v i o l a t i o n  o f  federal 

law, thus, s ub je c t i n g  t h e m s e l v e s  not  o n l y  to p e n a l t i e s  b ut a ls o to the  

d i s a g r e e a b l e  po si t i o n  o f  b ei ng at a d i s a d v a n t a g e  in the m a r k e t p l a c e .

T h e  s e c u r it ie s  section al so  is c o n c er n e d  with t h e  p r o v i s io n  in the 

p r o p o s e d  l e g is la t i o n  t ha t w o u l d  r e q u i r e  a f f i r m a t i v e  action to e xt e n d  

r e g u l a ti on s ,  p a r t i c u l a r l y  in r e ga rd  to r e g u l a t i o n s  g o v e r n in g  th e A l a s k a  

N a t i v e  Cl a i m s  Act  C o r p o r a t i o n s  on the  s o l i c i t a t i o n  of  proxies. The 

a b s e n c e  of t he  r e g u la t i o n s  w o u l d  r e su l t  in a s e r i o u s  lack of s h a r e h o l d e r  

p r o t e c t i o n  to the l a r ge st  g r o u p  of s h a r e h o l d e r s  of A l a s k a  d o m e s t i c  c o r p o­

ration s. A N C S A  c o r p o r a t i o n s  are th e o nl y  U.S. c o r p o r a t i o n s  no t g o ve rn ed  

b y  the U.S. S e cu r i t i e s  an d E x c h a n g e  Co m m i ss io n .  A N C S A  s h a r e h o l d e r s  m a y  

e x e r c i s e  control onl y t h r o u g h  t he e l e c t i o n  of d ire c t o rs , as capital stock 

is not c u r r e n t l y  a li ena ble . T h e  p r e s en t  r e g u l a t i o n s  w e r e  ad op te d 

J a n u a r y  4, 1981 in r e s p o n s e  t o  the w i d e s p r e a d  p r o b l em s  a s s o c i a t e d  w i t h  t he  

v o i d  in tin l aw  r e g a r d i n g  p r o x y  s o l i ci ta tio n.

T h e  Divisi on o f  I n v e s tm en t s  ha s p r o m u l g a t e d  a n u m b e r  of r e g ul a t i o n s  in 

c o n j u n c t i o n  w i t h  its loan pro grams. T h e s e  r e g u l a t i o n s  c l a r i f y  or d e f i n e  

t er ms in the statutes, p r o v i d e  the d e p a r t m e n t  w i t h  a c o n s i s t e n t  ba sis  for 

e v a l u a t i n g  loan r eq u e s t s  e qu ita bly , and c ov er  d e t a i l s  t ha t  are n e c e s s a r y  

in order to a dm i n i s t e r  t h e  s tatutes. A n u m b e r  of  lend ing  pr a c ti ce s ha ve  

b e e n  e s t a b l i s h e d  b y  r e g u l a t i o n .  F o r  example, u n d e r the c o m m e rc ia l f i s h i n g  

loan program, su bjects su ch  as r e f i n a nc in g ,  a ssu mpt ion s, p e r m it  leasing 

and the loan p ro c e s s  i t s e l f  are d e a l t  wi th  t hr ou g h  r e gu la ti o n .  T h e s e  

d et ail s w o u l d  be e x t r e m e l y  c u m b e r s o m e  to p la ce  in statute, y et  are such an 

integral, o n g o i n g  part of  the p r o g r a m  t hat it w o u l d  s i m p l y  not m a k e  s en se  

to a u t o m a t i c a l l y  sunset them. T h e  r eg u l a t i o n s  of  t h e  d i v i s i o n  r e c e i v e  

f r e q u e n t  r e v i e w  because, due  to the ever c h a n g i n g  e n vi r o n m e n t s  in the 

i n d u s t r i e s  aff e c t e d by t h e  loan programs, t h e y  are am e n d e d f a i r l y  often. 

A m e n d i n g  thro ugh  r e g u l a t i o n  is a m u c h  f a s t e r  and  e a s i er  p ro c e s s  than a 

s t a t u t o r y  change.

A ga i n ,  w hi le  t u e  d e p a r t m e n t  s u p po rt s  the goal o f  r e g u l a t o r y  f l e x i bi l i t y , 

it is our c o n v i c t i o n  that  the m e t h o d o l o g y  p r e s e n t e d  in the c om m i t t e e  

s u b s t i t u t e  is s i m pl y  tco e x t r e m e.  A l t h o u g h  it is not u n r e a s o n a b l e  to 

r e q u i r e  a g e n c i e s  to r e v i e w  all r e g u l a t i o n s  e v e r y  f ew  yea rs ,  w h o l e s a l e  

s u n s e t  goes too  far. In con cl us i o n ,  the d e p a r t m e n t  is o pp o s e d  to the  bill 

in its c u r r e n t  form.

J. A n t h o n y  Smith, Commiss- 

D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  

D e v e l o p m e n t
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To: Linda Wild
Legislative Liaison 
BCiEB

Date: March 22, 1988

Ted Moninski 
Executive Director 
a p u c

Subject: CSSB166

T-lnda, attached are a few brief paragraphs whiah represent the 
Commission's preliminary response to the the above referenced 
bill. As you are aware, 1 was unable to review the bill until 
yesterday and the Commissioners had even leeB time to consider 
it. Given that, please accept our comments as a very rough out 
at what appears to be a rather substantial piece of legislation* 
With adequate lead time, I am sure the Commission will be pra-

?ared to offer a more comprehensive analysis. Please let me know 
f. this item is subject to further committee aation this session. 

Thanks.

cc. Susan h. Knowles 
chairman, APUC
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COMMENTS ON CSSB 166

The legislation appears to maintain the existing scheme (See AS 
42.05.161) whereby the provisions relating to administrative ad­
judications do not apply to the Commission, whereas the provision 
relating to regulations does apply to the Commission. Therefore, 
the sections regarding the award of costs to a prevailing party 
against tho Commission would apparently not apply to the APUC,
The provisions regarding the review and repeal of regulations 
would apply to the Commission.

Section 6 (adding a new section designated AS 44.62.295) and per­
haps Section 9, provide for the automatic revocation of existing 
regulations without: normal legislative enactment procedures, in 
view of State v. A.L.I.V.E. Voluntary. 606 P 2d. 769 (1980), 
these provisions may violate Article II, Seation 14 of the State 
Constitution.

The proposed statute ie not drafted to repeal only those regula­
tions which somehow place a burden on regulated entities. In­
stead, it would also repeal regulations which the Commission has 
been required by the legislature to a&opt: (rules of practice and 
procedure, AS 42.05.151(b)); regulations which save coot, for 
example, by providing guidance to regulated entities regarding 
information they must file with the commission to obtain a rate 
increase; regulations whioh were adopted by the Com m is s io n  in 
compliance with the specific recommendations of the sunset review 
procedure (Electric Service and Safety Standards,; regulations 
which were adopted to reduce regulatory requirements for small 
entities (Simplified rate procedures for electric cooperatives,
AS 42.05.381(e)). Enactment of the proposed legislation with the 
potential for a blanket revocation of existing regulations could 
result in confusion and a greateir burden to all involved.

The proposed statute would arcato an additional layer of state 
review with unnoooooary associated eosts. Wvi nh.lng proci*dux-«.- 
already provide affected utilities, pipeline carriers and other 
interested parties sufficient opportunity to comment on proposed 
regulations before those regulations are adopted. The Commission 
gives full consideration to the impact on these entities before 
regulations are adopted, and in many cases regulations have been 
drafted to apply only to companies greater than a certain size.

The APUC is subject to a rather unique accountability requirement 
In t.hM\ I,hr- r.ujiat burden, if any, imposed by its roguiationa muat 
eventually come back before the Commission for approval prior to 
becoming part of the utility rates paid hy consumers. This pro­
cess creates an internal incentive to control the coet implica­
tions or new regulations. In addition, the Commission typically 
provides a transitional period and staff assistance to faailitato 
the requirements associated with new regulations -- - ----------



Gfv2? th® highly technical and intearated nature o£ utilitv raa- 
ulation/ any further substantive review by an agency or committee
less familiar with the particular area being regulated will be
inefficient/ costly, and unproductive.



MEMORANDUM State of Alaska
TO: DATE:

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  o f  L a w

M a r c h  22, 1988

TELEPHONE NO:

THRU: SUBJECT:

# CS SB 166

FR0M: l ^ t J u d i t h  M. B r a d y
|J C o m m i s s i o n e r

I a m  w r i t i n g  t o  b r i e f l y  s p e l l  o u t  t h i s  d e p a r t m e n t ' s  p o s i t i o n  on 
S B  1 6 6 ,  " A n  A c t  r e l a t i n g  t o  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  
a d j u d i c a t i o n s ,  a n d  a p p e a l s ;  a m e n d i n g  A l a s k a  C o u r t  R u l e  o f  
A p p e l l a t e  P r o c e d u r e  508; a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e . "

F i r s t ,  t h e  b i l l ' s  p r o v i s i o n s  r e l a t i n g  to  t h e  a w a r d  of  c o s t s  a n d  
a t t o r n e y  f e e s  a l l o w e d  p r e v a i l i n g  p a r t i e s  i n  a d m i n i s t r a t i v e  
a d j u d i c a t i o n s  w i l l  h a v e  v e r y  l i t t l e  i m p a c t  o n  t h e  D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s .  T h e  d e p a r t m e n t  t a k e s  t h i s  p o s i t i o n  as v e r y  
f e w  o f  o u r  a d j u d i c a t i o n s  a r e  c o n d u c t e d  u n d e r  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  (AS 44 . 62 . 3 3 0  —  4 4 . 6 2  . 6 3 0  ) . A s  s u c h ,  t h e  
d e p a r t m e n t  m a i n t a i n s  a n e u t r a l  p o s i t i o n  on t h i s  p o r t i o n  o f  the

S e c o n d ,  t h e  b i l l ' s  p r o v i s i o n s  r e l a t i v e  t o  a d m i n i s t r a t i v e  
r e g u l a t i o n s  c a u s e  t h i s  d e p a r t m e n t  s o m e  c o n c e r n .  T h o s e  c o n c e r n s  
c e n t e r  o n  t h e  p r a c t i c a l i t y  o f  d e a l i n g  w i t h  r e g u l a t i o n s  w h i c h  
a u t o m a t i c a l l y  e x p i r e  o n  a n  ai.iiual b a s i s ,  t h e  f a c t  t h a t  
r e g u l a t i o n s  a r e  a l r e a d y  s u b j e c t  t o  e x t e n s i v e  r e v i e w  b y  t h e  
D e p a r t m e n t  o f  L a w  a n d  w i l l  b e  s u b j e c t  to an e v e n  m o r e  e x t e n s i v e  
( a n d  t i m e  c o n s u m i n g )  l e v e l  of  r e v i e w  b y  t h e  l e g i s l a t i v e  l egal 
s e r v i c e s  d i v i s i o n ,  t h e  d u p l i c a t i o n  o f  a d m i n i s t r a t i v e  e f f o r t s  
n e e d e d  to m a i n t a i n  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t h e  a d d e d  b u r d e n  
p l a c e d  u p o n  t h e  l e g i s l a t u r e  in e n a c t i n g  s u b s e q u e n t  l e g i s l a t i o n  to 
" r e a u t h o r i z e "  r e g u l a t i o n s ,  a n d  t h e  b i l l ' s  l a c k  of s p e c i f i c i t y  in 
its r e q u i r e m e n t  for an a n a l y s i s  o f  t h e  " p r o b a b l e "  e c o n o m i c  e f f e c t  
o f  a p r o p o s e d  d e p a r t m e n t a l  a c t i o n .

T h e  d e p a r t m e n t  a l s o  q u e s t i o n s  t h e  p r o p r i e t y  o f  t h e  b i l l ' s  
d i s t i n c t i o n  b e t w e e n  s m a l l  b u s i n e s s e s ,  e n t i t i e s ,  a n d  
m u n i c i p a l i t i e s  a n d  a n y  o t h e r  s i z e  b u s i n e s s ,  e n t i t y ,  a n d  
m u n i c i p a l i t y .  I f  t h e  l e g i s l a t u r e  s e e s  v a l u e  in i m p o s i n g  new 
r e g u l a t i o n - a d o p t i o n  r e q u i r e m e n t s ,  w h y  are t h o s e  n e w  r e q u i r e m e n t s  
n o t  u n i f o r m l y  a p p l i c a b l e ?

F i n a l l y ,  s e c t i o n  9's p r o v i s i o n  r e p e a l i n g  all r e g u l a t i o n s  o f  the 
d e p a r t m e n t  on J u l y  1, 1991 w i l l  c a u s e  h a v o c  w i t h  o n g o i n g  p r o g r a m s  
o f  t h e  d e p a r t m e n t .  N o t h i n g  in the b i l l  r e p e a l s  the s t a t u t o r y

b i l l

(IJO O IA lHu, fuBOl



o b l i g a t i o n  u n d e r l y i n g  t h e  r e g u l a t i o n s  s u b j e c t  t o  r e p e a l  a n d  
n o t h i n g  in t h e  b i l l  r e l i e v e s  the d e p a r t m e n t ' s  o b l i g a t i o n  to  c a r r y  
o u t  t h e  f u n c t i o n s  i m p o s e d  o n  it b y  t h e  s t a t u t o r y  p r o v i s i o n s .  If 
t h e  l e g i s l a t u r e  i n t e n d s  to a c t  in t h e  a r e a  o f  r e g u l a t o r y  affairs, 
it i s  i m p o r t a n t  t h a t  t h e  l e g i s l a t u r e  r e c o g n i z e  t h e  f a c t  t h a t  a 
"fix" t o  o n e  p o r t i o n  of  t h e  p i c t u r e  w i l l  n o t  n e c e s s a r i l y  fix t h e  
p r o b l e m .  I n s t e a d ,  i t  m i g h t  r e s u r r e c t  p r o b l e m s  t h a t  t h e  
r e g u l a t i o n s  s u b j e c t  to t h e  b i l l ' s  l e g i s l a t i v e  "fix" s o l v e d  in the 
f i r s t  p l a c e .
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TO: S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  M e m b e r s

F ROM: S e n a t e  C & R A  Stafi

RE: C S  f o r  S B  166 (C&RA) - "An A c t  r e l a t i n g  t o  a d m i n i s t r a t i v e
r e g u l a t i o n s ,  a d j u d i c a t i o n s ,  a n d  a p p e a l s ;  a m e n d i n g  A l a s k a  C o u r t  
R u l e  o f  A p p e l l a t e  P r o c e d u r e  508; a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . 11

T h e  c o m m i t t e e  h a s  p r e v i o u s l y  h e a r d  t h i s  b i l l .  A t  t o d a y ' s  m e e t i n g  
a r e p r e s e n t a t i v e  of t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  w i l l  
t e s t i f y  v i a  t e l e c o n f e r e n c e .  A r t  P e t e r s o n  o f  t h e  D e p a r t m e n t  of 
L a w  w i l l  b e  at  t o d a y ' s  m e e t i n g  to  t e s t i f y  a n d  a l e n g t h y  b i l l  
a n a l y s i s  a n d  f i s c a l  n o t e  f r o m  t h e  D e p a r t m e n t  of L a w  h a s  b e e n  
a d d e d  t o  t h e  p a c k e t .  A  f i s c a l  n o t e  f r o m  L e g i s l a t i v e  A f f a i r s  w i l l  
b e  a v a i l a b l e  at t h e  m e e t i n g .
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. c s s b  166 (C&RA )

The committee substitute for SB 166 amends .AS 09.60, AS 24.20, 

a nd AS 44.62 by changing existing statutes arid adding new sections to 

these statutes that provide for the payment of fees and costs to p re­

vai l i n g  parties in administrative adjudications, other than state agen­

cies, and that provide for the review and expiration of all n e w  adminis­

trative regulations, and the r eview and repeal of all existing admin­

istrative regulations, unless the legislature postpones repeal or 

extends the regulations by law.

The department's fiscal analysis of the bill, which is dis­

cussed at some length below, indicates that certain of the bill's 

sections will have considerable impact on the Department of Law.

Sections 1 and 2 provide that a court award costs and fees to 

a prevailing party in a judicial review of an administrative adjudica- 

■ tion, other than a state agency, based upon the prevailing market rate 

for the kind and quality of services furnished. The bill provides two 

restrictions to prevailing market rates. One, a prevailing party could 

not be compensated for an expert witness at a rate that exceeds the 

h i g hest rate of compensation that is paid by the state agency for expert 

witnesses. Because a single state agency m a y  employ multiple expert 

w i t n e s s e s  for different purposes, at w idely varying rates of compensa­

tion, this p rovision should be further restricted to provide that the 

rate to be compensated not exceed the highest rate of compensation that 

is paid by the state agency for.expert witnesses for a like or similar 

s e r v i c e . Two, attorney or agent fees in excess of $75 an hour could not 

be awarded unless the state agency determines by regulation that an 

i ncrease in the cost of living or a special factor, including the 

limited availability of qualified attorneys or agents for the adjudica­

tion involved, justifies a h i g h e r  fee. Of the approximately 2,300 

"* active attorneys currently licensed to practice law in the state, about 

100 of these practitioners frequently appear at consequential agency 

adjudications, representing the largest effort in terms of the hours and 

the cost devoted to' the practice of administrative law. And although 

man y  other practitioners also handle less important adjudications, the 

limited availability of qualified attorneys special factor could nearly 

always be present in serious adjudications that require larger blocks of 

attorney time. Experienced' administrative law attorneys currently 

charge between $125 an hour and $170 an hour.

The state is currently subject to paying costs and fees to 

pr e v a i l i n g  parties in any court action it bring; . and in court actions 

brought against the state, including appeals from administrative adjudi­

cations, as provided by Rules 79 and 82 of the Rules of Civil Procedure. 

Such costs and fees are, hcweve- limited to the Rule 82 fee schedule, 

or in the absence of a readily determined monetary value, the "reason­

able cost" method. Currently, the state may also seek costs and fees, 

under the existing rules, when it is the prevailing party in a judicial
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F o r  B i l l / R e s o l u t i o n  N o .  CSSB 1o6 (C&RA)

r e v i e w  of an administrative adjudication. Sections 1 and 2 would 

radically change the method by w h i c h  the state pays costs and fees to a 

p revailing party in a judi c i a l  review of an administrative adjudication, 

and these sections would also prohibit the state from collecting costs 

and fees w h e n  it is the prevailing party. Section 7 similarily extends 

payment of costs and fees to a prevailing party in an agency administra­

tive adjudication, other than a ste-'te agency, on the same terms as 

prov i d e d  for in Section 2.

At present, state law does not provide for the award of attor­

ney's fees and costs to those w h o  prevail in administrative adjudica­

tions. From a policy perspective, it may well be appropriate if some 

limited allowance for costs and attorney's fees was provided in these 

proceedings. Any such provision, however, should treat all litigants 

equally, insofar as the award of such costs is concerned.

The use of the "reasonable cost" standard under Civil Rule 82 

represents the fairest m ethod of apportioning litigation expenses where 

the parties in a dispute h a v e  litigated on a good faith basis. Civil 

Rule 82 recognizes that a party doesn't usually prevail totally, it 

requires a j u s t i f i c a t i o n  of the expenses being claimed, and it considers 

the good faith n a ture of an unsuccessful party's claim or defense. 

Using this standard, a prevailing party is typically awarded about 

one-half of its just i f i e d  actual expenses. If bad faith on the part of 

the unsuccessful party can be shown, the prevailing party could be 

awarded all of its justified expenses. The purpose of Civil Rule 82 is 

to compensate a prevailing party for costs of litigation without placing 

such a heavy burden on the unsuccessful party as to discourage access to 

the courts. The department does not believe that application of this 

rule at the court level (i.e. in appeals of administrative decisions) 

" s h o u l d  be disturbed. Also, if costs and fees are to be awardable at the 

agency level in administrative adjudications, it seems the principles of 

Civil Rule 82 should also be utilized.

Treatment of the state in a manner less equal than the other 

parties to a dispute, under the principles of Civil Rule 82, at either 

the court or agency level, w i l l  not only subject the state to substan­

tially higher claims for costs and fees, but it may also have the 

un desired effect of establishing a separate disadvantaged class of 

litigant, of which the state will be the only member. Moreover, the 

bill m a y  inadvertently set up the state as a "deep pocket" by 

encouraging unmeritorious or questionable claims on a contingent fee 

basis.

It c an be expected that the number of administrative adjudica­

tions and subsequent judicial reviews, that the state must defend, will 

increase w i t h o u t • state access to Civil Rule 82 and the protection it 

affords against frivolous actions. Unfortunately, the bill may well be
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.

CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution N'o.CSSB 166 ( c & R A )

read by some as a signal that the state resides on a one-way street 

where it must pay, but need not be paid. Consequently, if awards of 

costs and fees are to be allowed in those administrative proceedings 

covered by the bill, the department believes they should be. determined 

on the basis of the principles of Civil Rule 82 and should be available 

to all prevailing parties, including the state. The departmen strongly 

urges that prevailing market rates, or actual costs, be allowe. onl;" in 

those cases where a h e a ring officer or other official makes a clear 

finding that a party's claim was without merit. And it also supports 

continuation of the application of Civil Rule 82 to the payment of costs 

and fees to prevailing parties in judicial reviews of agency a d m i nistra­

tive adjudications.

Both Section 2 and Section 7 provide that a party seeking 

costs and fees must simply allege that the position of the agency was 

not substantially justified, without h aving to offer proof or evidence 

to substantiate such an allegation. Moreover, the bill's requirement 

that a court or hearing officer shall award fees and other expenses to a 

prevailing party, unless they find that the position of the agency was 

substantially justified, will cause additional litigation as attorneys 

for both sides argue over the appropriateness of an agency's position. 

Likewise, additional litigation will occur as disputes arise over the 

setting of costs and fees at administrative adjudications. D u r i n g  FY 

1987- the department participated in 152 administrative proceedings that 

would be covered under the bill. The number of attorney hours the 

department devoted to this effort was equivalent to the time of 1.9 

attorneys, or 2,810 hours. The department believes this provision could 

easily cause administrative adjudication litigation to increase by as 

much as 100% because of the risk-free environment it provides for 

potential litigants.

The department carefully screens agency complaints before 

deciding to initiate proceedings or before advising another agency to 

initiate proceedings. As a consequence, the state prevails in 

approximately 80% of the administrative adjudications that it brings. 

The department's costs in these proceedings range from a few hundred 

dollars for a simple adjudication to man y  thousands of dollars for a 

major adjudication. During FY 1987, the department's total attorney/ 

staff cost for these proceedings was approximately $235,000. Because of 

case backlogs, which have substantially reduced the amount of time that 

the department would otherwise have spent on these matters, and because 

Sections 2 and 7 w i l l  encourage additional litigation, it is estimated 

that private .litigant attorney fees may increase to over $500,000. If 

private parties continue to prevail at their current rate, the annual 

cost to the state could be about $100,000 or 20% of the amount that 

private parties will probaDly pay in fees and expenses each year in 

administrative adjudications covered by the bill. D e pending on the area 

of the law, state attorney costs are 30% to 50% lower than the private

4 7
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bar in terms of salary and the time required (or available) to litigate 

these matters. Consequently, the department believes that the $100,000 

estimate for fees and expenses is ver y  conservative.

A ny increase in litigation will also increase the attorney 

staff time that the department will have to devote to administration 

adjudications. At this juncture, the department cannot accurately 

predict what the cost for its increased staff time m a y  be. Therefore 

the cost of this likely, increase is not included in this fiscal note 

analysis. However, if increased litigation caused by this bill becomes 

substantial (equivalent to one or more attorneys), it may become 

n e c e s s a r y  to request additional funds later.

Section 3 amends AS 24.20.460 to give the Administrative Regu­

lation Review Committee the additional power to petition the court for 

permission to appear as amicus curiae in an action brought under 

AS 44.62.300 to address the effect of the regulation on small entities. 

This pro v i s i o n  w i l l  have some impact on the department as its attorneys 

respond to amicus pleadings, but this impact cannot be predicted and the 

impact is not anticipated to be sufficient enough to warrant fiscal note 

costs.

Section 4 w i l l  not have a direct fiscal impact on the d epart­
ment.

Section 5 provides that agencies twice-yearly publish an 

agenda that describes regulations that they expect to propose or adopt 

that are likely to have a significant economic effect on a substantial 

number of small entities. This pro v i s i o n  wil l  not have an inr ~t on the 

Department of Law, but it m ay have an impact on other agencies.

Section 6 provides for the expiration of a regulation or order 

of repeal adopted between October 1 and September 30 on July 1 of the 

following year unless the legislature postpones its repeal by law. 

Section 6 also provides for a thorough economic analysis and review of 

affected regulations on the part of the legal services division of the 

L egislative Affairs Agency, including the type and number of small 

entities affected, identification of less costly means of achieving the 

purpose of the regulations, and the identification of other regulations 

that may duplicate, overlap, or conflict with the regulation or order.

To the extent that the legislature's legal services division 

is adequately staffed to carryout these reviews, the Department of Law 

anticipates that it will require the full-time services of one attorney 

and the part-time services of one p a r a p r o f e s s i o n a l , plus part-time 

secretarial support, to represent and advise agencies during this new 

legislative review process, as the agencies explain and justify their 

nee d  for the regulations they adopt or repeal each year.



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution N'o-CSSB 166 (C&RA)

The department reviews and assists other agencies to draft, 

adopt and repeal as many as 150 separate regulations projects each year. 

Some of these regulations are simple one-line repeals and some are 

quite comprehensive administrative law totalling perhaps 80 or 90 pages, 

each. During FY 1987, the department's attorneys and paraprofessionals 

spent 3,427 hours w o r k i n g  on regulations. Thus the time already being 

spent annually on regulations equals 2.3 a t torney/paraprofessional 

years, without adding an entirely separate review process. The d e p a r t­

ment cautions that if the legislature's division of legal services 

annual review of regulations is not done as carefully as agency sunset 

reviews, the Department of Law's costs w i l l  be substantially higher than 

those shown in this fiscal note.

Section 8 directs the legislature's legal services divis i o n  to 

undertake a comprehensive four and one-half year economic analysis of 

all of the state's existing regulations to, among other things, determine 

their lawfulness, continued need, complexity, economic effect on small 

entities, and to determine w h e t h e r  regulations should be continued 

without change or be amended or repealed to m i n i m i z e  significant 

economic impact. This provision, by itself, wi l l  not have an impact on 

the Department of L a w  unless it is read in conjunction w i t h  Section 9, 

which is discussed below.

Under Section 9, nearly all of the state's regulations would 

be repealed on a staggered basis, over a four-year period, beginning on 

June 30, 1989, unless extended by law. This m a s sive sunsetting p r o v i­

sion will have a considerable fiscal impact on the Department of' L a w  as 

it will be necessary to represent and advise agencies in explaining and 

j ustifying the legality, need, usefulness, and appropriateness of agency 

regulations that are required for the day-to-day operations of ma n y  

"'state government programs. The department believes that the full-time 

services of one attorney and the part-time services of a paraprofes- 

sional, plus part-time secretarial support, wi l l  be required to see to 

it that government operations continue uninterrupted.

Once again, the department cautions that its fiscal impact 

estimate is premised on the assumption that the legislative review of 

state regulations under the bill wi l l  be carried out as seriously and 

carefully as agency sunset review;. Even the inadvertent repeal of 

certain regulations could have disastrous impact on some programs. For 

instance, the lack of commercial fishing or subsistence regulations 

could force the unintended closure of c.mmercial and sports fishing and 

hunting for an entire season. Likewise, the absence of state . 

regulations in regulatory areas shared by the federal government, such 

as coastal management and environmental protection, could result in 

federal usurpation of state control in these areas. Any of these events 

would cause an immediate and dramatic increase in the department's 

litigation costs, as it attempts to undo the damage in the courts.
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No.C S S B  166 (C&RA)

Fiscal Analysis Summary (FY 89)

Sec. 7 

Fees & 

Expenses

S e c . 6 

Atty IV

Sec. 9 

Atty IV

Sec. 6/9 

Assoc. 

Atty II

Sec.. 6/9 

Legal 

Sec'y I TOTAL

Per. Svcs. 72.0 72.0 52.9 31.5 228.4

Travel 2.4 2.4 -0- -0- 4.8

Contr. 5.7 5.7 5.7 4.2 21.3

Supplies 4.5 4.5 4.5 3.3 16.8

Equip. 6.5 6.5 6.5 8.5 28.0

Judgments 100.0 100.0

TOTAL 100.0 91.1 91.1 69.6 47.5 399.3

Costs after FY 89 include a 3% annual inflation factor, less one-time 

start-up costs.
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Position Title

Time Status
A t t o r n e y  IV

P F T

No. of Positions
  1

Staff Months

Range/Step
24 A

12

Funding Sour ce  for Total Cost
Federal Receipts 1002
G. F. Match 10 03
General  Fund 1004
G F Program Receip ts  10 0 5
O l h r '

91,057

Type  o f  Expe ndi tu r e Amo u nt
1 2 3

Salary 5 6 , 2 4 4
Dcncfils 1 5 , 7 1 3 1 ---  v v:7:'\‘

Premium Pay :. " V x
Other ■ P '

Tot a l  Personal  Services 7 1 , 9 5 7
Travel 2 . 4 0 0
Contractual 5 , 7 0 0
Co mmodi t i es 4 . 5 0 0
Equipment 6 , 5 0 0
Oilier

Total  Co st 9 1 r 0 5 7
.. V- ■

Location

J u n e a u

Darg. Unit
P X

Elect District

Jus t i f i ca t ion

This p o s it io n  is  needed to  adv ise  and rep rese n t 
agencies in  the annual rev iew  o f  a l l  s ta te  re g u la ­
t io n s  adopted o r reviewed in  the preceeding year 
th a t would be re q u ire d  by S e c tio n  6, o f CSSB 166 
(C&RA). A wide v a r ie ty  o f  re g u la tio n s  w i l l  be 
su b je c t to  rev iew  th a t  d e a l w ith  o fte n  complex 
areas such as resources , t ra n s p o r ta t io n ,  p u b lic 
a ss is ta n ce , ta x a t io n ,  commerce, p u b lic  u t i l i t i e s , 
c h ild  p ro te c t io n ,  p u b lic  s a fe ty ,  mental h e a lth , 
custody o f  p r is o n e rs , the environm ent, and 
developm ent. An A tto rn e y  IV  w i l l  be re q u ire d 
because o f  the s u b s ta n tive  areas o f law th a t  w i l l 
be s u b je c t to  the  annual re v ie w .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

n R U

Component

Department o f Law

Legal S erv ices

O perations
Page l  of 4
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Position Title
A t t o r n e y  IV V No. of Positions 

1
Range/Step

24A
Barg. Unit

PX
l ime Status

PFT

Staff Months

12

Location

J u n e a u

Election District

4

. ; •' :V-:' C* ■ it Justification

Type of Expenditure Amount TV i-to
1 2 3 app.neies in the fnnr-vear review and reneal of

Salary • 56 , 2 44 n e a r l y  all of 

t i o n s  that wot

the state’s administration reeula—
Benefits 15,713 lid b e  r e a u i r e d  bv S e c t i o n  9 of CSSB
Premium Pay 166 (C&RA). B o t h  a n enormous n u m b e r  an d  an
Other e n o r m o u s  v a r i e t y  o f  r e g u l a t i o n s  w i l l  be s u b j e c t  to 

r e v i e w  and repeal. T h e s e  r e g u l a t i o n s  d e a l  wit hTotal Personal Services 71,957

Travel 2.400 o f t e n  c o m p l e x a r e a s  s u c h  as resou r ce s ,  t r a n s p o r t a -
Contractual 5,700 tion, p u b l i c lealth a n d  public a s s i s t a n c e ,  taxa-
Commodities 4.500 tion, co m me r c e ,  p u b l i c utilities, c h i l d  p r o t e c -
Equipment 6,500 tion, p u b l i c safe t y ,  m e n t a l  h e a l t h ,  c u s t o d y  of
Other p r i s o n e r s ,  the e n v i r o n m e n t ,  and d e v e l o p m e n t .  An

Total Cost 91,057 A t t o r n e y  IV w i l l  b e  r e q u i r e d  b e c a u s e  o f  the sub­

• ' s t a n t i v e  a r e a s  of l a w that w i l l  be s u b j e c t  to

Funding Source for Total Cost • r e v i e w  and repeal.

Federal Receipts 1002

G. F. Match 1003

General Fund 1004 91,057
G F  Program Receipts 1005

Other

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

BRIJ

Component

Department o f Law

Lega l Services

O p e r a t i o n s

FY 89
Page of

Revised Dale



Posi t ion Ti t le
A ssocia te  A tto rn e y  I I V No.  o f  Posi t ions 

1
Ra ng c/ Sl cp

19A
Barg.  Unit

PX
1 ime Status Staf f  Months Locat ion Election District

PFT 12 Juneau 4
. • ■: Ju s t i f i ca t i on

T yp e  o f  Expenditure Amount
1 2 3

X 11JL p U X L XUil _L o Li
T V ' s ,  w h o  w i l l  h a n d l e h o t h  t h p annual rev iew  o f 

= a r  r e v i e w  o f  a l lSalarv 40,236 n e w  r e g u l a t i o n s  a n d  t h e  f o t i r - v i
Benefi ts 12,633 • • '• ' v.. *;• .• • •’ ' e x is t in g  re g u la tio n s  in the s ta te 's  a d m in is tra t iv e
Premium Pay code. The p o s it io n  w i l l  handle e xe cu tive  branch
Other rev iew  o f ro u t in e ,  le ss  complex re g u la t io n s .

Total  Personal  Services 52,869 in de p en d en tly , 
the rev iew  o f

and a s s is t  the two a tto rn e y s  w ith 
more complex re g u la t io n s . Use o fTravel - 0 -

Contractual 5.700 th is  advanced le v e l p a ra p ro fe s s io n a l is  appro-
C o mmo d i t i es 4,500 p r ia te  fo r  th is  work and fa r  more cos t e f f ic ie n t
Equipment 6,500 than adding a th i r d a tto rn e y fo r  the review
Uthcr process.

Tot al  Cost 69,569
• ■ :-s- ••

Funding Source for Total  Cost
Federal  Receipts 1002
G F. Match 1003
General  Fund 1004 69,569
G F  Program Receipts 1005
Other

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

B R U

Component

D e p a r t m e n t  of L a w FY 89
L e g a l  S e r v i c es

Page 3 of 4
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Position Title

l ime Status
A t t o r n e y  IV

P F T

Staff Months

12

No. of Positions
  1

Range/Step
24 A

Location

J u n e a u

Barg. Unit
PX

Election District

'.j ;v ■.
i

! T y p e  o f  Expendi ture Amount
1 2 3

Salarv 5 6 . 2 4 4

Benef i ts 15.713
Premium Pay
Other ,

Total  Personal  Services 7 1 , 9 57

Travel 2 . 4 0 0
Contractual 5 , 7 0 0
C ommo di t i e s 4 , 5 0 0
Equipment 6 , 5 0 0
Other

Tota l  Cost 9 1,057

■ '"p i
Funding Source  for Total  Cost

Federal  Receipts 1002
G. P. Match 1003
General  Fund 1004
G F Program Receipts  10 05
Other

9 1 . 0 5 7

Jus t i f i ca t ion

This p o s it io n  is  needed to  advise  and rep resen t 
agencies in  the annual rev iew  o f a l l  s ta te  re g u la ­
t io n s  adopted o r reviewed in  the preceeding year 
th a t would be re q u ire d  by S ection  6, o f CSSB 166 
(C&RA). A wide v a r ie ty  o f re g u la t io n s  w i l l  be 
su b je c t to  rev iew  th a t deal w ith  o fte n  complex 
areas such as resources , t ra n s p o r ta t io n ,  p u b lic 
a ss is ta n ce , ta x a t io n ,  commerce, p u b lic  u t i l i t i e s , 
c h ild  p ro te c t io n ,  p u b lic  s a fe ty ,  m ental h e a lth , 
custody o f p r is o n e rs , the environm ent, and 
development. An A tto rn e y  IV  w i l l  be re q u ire d 
because o f the s u b s ta n tive  areas o f law th a t w i l l 
be s u b je c t to  the annual rev ie w .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r t m e n t  o f  L a w FY 89
m u j L e g a l  S e r v i c e s Page 1 of  4

Component O p e r a t i o n s Revised Dale



Position Title
A t t o r n e y  IV

No. of Positions
 1

Range/Step
2*»A

Barg. Unit
PX

Time Status

PET

Staff  Months

12

'' " '

Bunding Source for Total  Cost
Pcdcral  Receipts 1002
G. F. Match 1003
General  Fund 1004
G F Program Receipts 1005
Other

91,057.

Local ion

Juneau
Elect ion District

Type  of  Expendi ture Amo un t
1 2 3

Salarv • 5 6 , 2 4 4
Benef i ts 1 5 , 7 1 3 - v : .
Premium Pay

:: : ■Other
Total  Personal  Services ’ • • . : :•;• ■■ ... . 7 1 , 9 5 7

Travel 2 . 4 0 0
Contractual 5 , 7 0 0
Co mmo di t i es 4 . 5 0 0
Equipment 6 , 5 0 0
Other

Total  Cost 9 1 . 0 5 7
• ‘

J us t i f i ca t i on

T h is  p o s it io n  is  needed to  advise and rep resent 
agencies in  the fo u r -y e a r  rev iew  and rep e a l o f 
n e a r ly  a l l  o f the s ta te ’ s a d m in is tra t io n  re g u la ­
t io n s  th a t  would be re q u ire d  by S ection  9 o f CSSB 
166 (C&RA). Both an enormous number and an
enormous v a r ie ty  o f re g u la t io n s  w i l l  be su b je c t to 
rev iew  and re p e a l. These re g u la t io n s  dea l w ith 
o fte n  complex areas such as resources , tra n s p o rta ­
t io n ,  p u b lic  h e a lth  and p u b lic  a ss is ta n ce , taxa­
t io n ,  commerce, p u b lic  u t i l i t i e s ,  c h i ld  p ro te c ­
t io n ,  p u b lic  s a fe ty , m enta l h e a lth , custody o f 
p r is o n e rs , the environm ent, and development. An 
A tto rn e y  IV  w i l l  be re q u ire d  because o f the sub­
s ta n t iv e  areas o f law th a t w i l l  be s u b je c t to 

■ rev iew  and re p e a l.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

BRIJ

Component

Department o f Law

L e g a l  S e r v i c e s ---------- Page 2 of 4

O p e r a t i o n s Revised Dale

FY 89



Position Title

Time Status
A s s o c i a t e  A t t o r n e y  II

PF T

Staff Months

12

No. of Positions
1

Location

Range/Step
19A

J u n e a u

Barg. Unit
P X

Election District

:

Type of  Expenditure Amount
1 2 3

Salary 4 0 , 2 3 6
• • : • . • • • .
. ^  .

;..v, C ••• V: v':-'

Benefi ts 1 2 , 6 3 3
Premium Pay
Other

Tota l  Personal  Services 5 2 , 8 6 9
Travel - 0 -
Contractual 5 . 7 0 0
Co mmo di t ie s 4 , 5 0 0
Equipment 6 , 5 0 0
Other

Total  Cost 6 9 , 5 6 9

Funding Source for Total  Cost
Federal  Receipts 1002
G. F. Match 1003
General  Fund 1004
G F  Program Receipts 1005 
Ot her

6 9 , 5 6 9

Jus t i f i ca t ion

This p o s it io n  is  needed to  a s s is t  the two A tto rn e y 
IV 's ,  who w i l l  handle both the annual rev iew  o f 
new re g u la t io n s  and the fo u r -y e a r  rev iew  o f a l l 
e x is t in g  re g u la tio n s  in  the s ta te 's  a d m in is tra t iv e 
code. The p o s it io n  w i l l  handle e xecu tive  branch 
rev iew  o f ro u t in e ,  le ss  complex re g u la t io n s , 
in d e p en d en tly , and a s s is t  the two a tto rn e y s  w ith 
the rev iew  o f more complex re g u la t io n s . Use o f 
th is  advanced le v e l p a ra p ro fe s s io n a l is  appro­
p r ia te  fo r  th is  work and fa r  more cost e f f i c ie n t 
than adding a th i r d  a tto rn e y  fo r  the review 
process.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

BRU

Component

Department o f Law

Legal Services Page 3 of 4
O perations Revised Date

FY 89



Position Tillc
L e g a l  S e c r e t a r y  I

No. of Positions
 1

Range/Step
10B

Barg. Unit
GGU

Time Status

P F T

Staff Months Location

12 J u n e a u

Election District

T ype  of  F.xpcndilurc Amo un t
1 2 3

Snlnrv 2 2 , 7 1 6 . •. :

-
.....................................

Benefi ts 8 , 7 4 9
Premium Pay
Other

Total  Personal  Services 3 1 , 4 6 5 .
Travel - 0 -
Cont ractual 4 , 2 0 0
C o mmo d i t i es 3 , 3 0 0
Equipment 8 . 5 0 0
Other

Total  Cost
........  V M S . ............

Funding Source  for Total  Cost
Federal Receipts 1002
0 .  F. Match 1003
General  Fund 1004
G F  Program Receipts 1005
Other

-47^,65.

Jus t i f i ca t ion

Th is  p o s it io n  is  needed to  p rov ide  le g a l secre­
t a r i a l  se rv ice s  to  the two a tto rn e y s  and the 
p a ra p ro fe s s io n a l assoc ia te  a tto rn e y  who w i l l  be 
needed to  rep rese n t and a s s is t  agencies in  the 
annual and fo u r -y e a r  m u lt i -p a r t  rev iew  and repea l 
o f n e a r ly  a l l  o f the s ta te 's  a d m in is tra tiv e  code. 
Th is  p o s it io n  w i l l  handle ty p in g , f i l i n g  and 
communications on b e h a lf o f the a tto rn e y s  and 
p a ra p ro fe s s io n a ls , in c lu d in g  f in a l  b i l l  d ra f ts  and 
re g u la tio n s  d ra f ts .

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

BRU

Department o f Law

Legal Services

Component Opera t io n s
Page 4 of 4
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DEPARTMENT OF LAW
OFFICE OF THE A TTORNEY GENERA L

STEVE COWPER, GOVERNOR

P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

M a r c h  18, 1988

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i ,  C h a i r  
S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: P r o p o s e d  c o m m i t t e e  s u b s t i t u t e
f o r  SB 166 ( a d m i n i s t r a t i v e  
r e g u l a t i o n s , a d j u d i c a t i o n s , 
e t c . )

D e a r  S e n a t o r  S t u r g u l e w s k i :

Y o u r  a s s i s t a n t ,  M c K i e  C a m p b e l l ,  h a s  asked, on  y o u r  b e ­
half, f o r  D e p a r t m e n t  o f  L a w  c o m m e n t s  o n  t h i s  p r o p o s e d  c o m m i t t e e  
s u b s t i t u t e .  T h e  v e r s i o n  I w i l l  b e  c o m m e n t i n g  on is a 1 4 - p a g e  one 
that w e  r e c e i v e d  M a r c h  8. M c K i e  h a s  a l s o  f u r n i s h e d  u s  c o p i e s  of 
S e n a t o r  B e t t y e  F a h r e n k a m p ' s  two m e m o s  o f  t h a t  d a t e  to you.

I h a v e  n o t  d i s c u s s e d  t h i s  b i l l ,  e i t h e r  the o r i g i n a l  
v e r s i o n  or t h i s  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e ,  w i t h  t h e  g o v e r n o r ,  
a n d  m y  c o m m e n t s  s h o u l d  n o t  n e c e s s a r i l y  b e  c o n s t r u e d  as t h e  A d m i n­
i s t r a t i o n ' s  p o s i t i o n .  H o w e v e r ,  as M c K ^ e  a n d  I h a v e  d i s c u s s e d ,  I 
e x p e c t  to f u r n i s h  y o u  w i t h  p o s i t i o n  p a p e r s  a n d  f i s c a l  n o t e s  f r o m  
this d e p a r t m e n t  a n d  s o m e  o t h e r  s t a t e  a g e n c i e s .  It is p o s s i b l e  
t h a t  y o u  h a v e  a l r e a d y  r e c e i v e d  s o m e  d i r e c t l y  f r o m  o t h e r  a g e n c i e s .  
W e  h a v e  n o t  r e q u e s t e d  a f i s c a l  n o t e  f r o m  the L e g i s l a t i v e  A f f a i r s  
A g e n c y ,  b u t  t h e  a d d i t i o n a l  c o s t s  to it as a r e s u l t  o f  this b i l l  
( e s p e c i a l l y  secs. 6 a n d  8) w o u l d  b e  s u b s t a n t i a l ,  too.

A s  y o u  know, t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w o u l d  
m a k e  a n u m b e r  of  p r o f o u n d  c h a n g e s  in the w a y  the s t a t e  d e a l s  w i t h  
a d m i n i s t r a t i v e  r e g u l a t i o n s  a n d  a d m i n i s t r a t i v e  a d j u d i c a t i o n s  a n d  
a p p e a l s .  B e f o r e  s u p p o r t i n g  a n y  c h a n g e  in t h e  law, e s p e c i a l l y  
s u c h  f u n d a m e n t a l  on e s  as p r o p o s e d  in th i s  b i l l ,  w e  w o u l d  l i k e  to 
b e  a b l e  to i d e n t i f y  the p r o b l e m  in t h e  c u r r e n t  l a w  a n d  w o u l d  like 
to f e e l  a s s u r e d  t h a t  t h e  p r o p o s a l  is a g o o d  s o l u t i o n  to t h a t  
p r o b l e m .  In o t h e r  w o r d s ,  w h a t  is b r o k e n  t h a t  n e e d s  fixing, a n d  
is the r e p a i r  w o r t h  the c o st? Is the s o l u t i o n  t a i l o r e d  to a p a r­
ti c u l a r  p r o b l e m ,  o r  is it a w h o l e s a l e  r e v a m p i n g  of  the p r o c e d u r e s  
a n d  p o l i c i e s  e n a c t e d  b y  p r i o r  l e g i s l a t u r e s ?  If  the latter, w h y ?

N o t w i t h s t a n d i n g  g e n e r a l i r e d  c o m p l a i n t s  a b o u t  t h e r e  b e ­
ing " t o o  m a n y "  r e g u l a t i o n s ,  a n d  n o t w i t h s t a n d i n g  p o s s i b l e  l e g i s l a­
tive d i s a g r e e m e n t  w i t h  the p o l i c y  e x p r e s s e d  in a p a r t i c u l a r  r e g u­
l a t i o n  o r  a d j u d i c a t i o n ,  I a m  n o t  a w a r e  of  a n y  p a r t i c u l a r  p r o b l e m
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s t e m m i n g  f r o m  the a b s e n c e  o f  t h e  p r o p o s a l s  in this b ill. I n  a d­
dition, it is n o t  at a l l  c l e a r  t h a t  t h e r e  w i l l  b e  a n y  p u b l i c  b e n­
ef i t  d e r i v e d  f r o m  t h e  c h a n g e s  t h a t  w i l l  c o s t  a g r e a t  d e a l  to i m­
ple m e n t .  I c a n n o t  s u p p o r t  this b i ll.

H e r e  are s o m e  q u i c k  s e c t i o n - b y - s e c t i o n  c o m m e n t s :

S e c t i o n  1 :

T h e  c u r r e n t  A S  0 9 . 6 0 . 0 1 0  p r o v i d e s  for t h e  A l a s k a  
S u p r e m e  C o u r t  to a d o p t  r u l e s  r e g a r d i n g  t h e  a w a r d  of 
c o s t s  a n d  a t t o r n e y  f e e s  to the p r e v a i l i n g  p a r t y  in  a 
c i v i l  a c t i o n .  T h e  c o u r t  h a a  i m p l e m e n t e d  th i s  p r o v i s i o n  
in R u l e  82, R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  R u l e  508, 
R u l e s  o f  A p p e l l a t e  P r o c e d u r e .  T h e  o n l y  c h a n g e  m a d e  b y  
sec. 1 o f  the b i l l  is to p r o v i d e  t h a t  t h e  c o u r t ' s  a u­
t h o r i t y  is l i m i t e d  b y  t h e  p r o v i s i o n s  t h a t  the b i l l ' s  
sec. 2 w o u l d  add. T h i s  a m e n d m e n t  w o u l d  s t a n d  o r  f a l l  
w i t h  the p r o v i s i o n s  of sec. 2.

S e c t i o n  2 :

As  d e s c r i b e d  in o n e  o f  S e n a t o r  F a h r e n k a m p ' s  
M a r c h  8, 1988 m e m o s  to you, t h e  p r o p o s e d  s u b sec. (b)
f o r  A S  0 9 . 6 0 . 0 1 0  d i r e c t s  a c o u r t  to a w a r d  to a p r e v a i l­
ing pa r t y ,  o t h e r  t h a n  the state, the fe e s  a n d  e x p e n s e s  
i n c u r r e d ,  u n l e s s  the s t a t e  a g e n c y ' s  p o s i t i o n  "w a s  s u b­
s t a n t i a l l y  j u s t i f i e d  or s p e c i a l  c i r c u m s t a n c e s  w o u l d  
m a k e  the a w a r d  u n j u s t . "  T h i s  a p p l i e s  o n l y  to t h e  j u d i­
ci a l  r e v i e w  o f  t h e  a g e n c y ' s  a d j u d i c a t i o n .

A l t h o u g h  this s u b s e c t i o n  p r o v i d e s  c e r t a i n  l i m i t s  
o n  t h e  a m o u n t  o f  fe e s  t h a t  m a y  b e  a w a r d e d ,  and, u n d e r  
t h e  l a n g u a g e  q u o t e d  in t h e  p r e c e d i n g  p r a g r a p h ,  a n  i m­
po r t a n t  a r e a  f o r  the e x e r c i s e  o f  j u d i c i a l  d i s c r e t i o n ,  
it h a s  a m a j o r ,  f u n d a m e n t a l  d e f ect. A  s t a t e  a g e n c y  is 
n o t  g i v e n  a c o m p a r a b l e  o p p o r t u n i t y  for an  a w a r d  o f  
c o s t s  a n d  a t t o r n e y  fees.

A s  S e n a t o r  F a h r e n k a m p 's o t h e r  M a r c h  8 m e m o  to y o u  
i n d i c a t e s ,  this p r o v i s i o n  is i n t e n d e d  to p u t  s m a l l  
b u s i n e s s e s  o n  an  e q u a l  f o o t i n g  w i t h  l a r g e  b u s i n e s s e s .  
T h e  o p p o r t u n i t y  to r e c o u p  the c o s t s  o f  a n  a p p e a l  is 
s u p p o s e d  to e n c o u r a g e  a s m a l l  b u s i n e s s  to t a k e  a n  a p­
p e a l  f r o m  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  i n  the s a m e  
s i t u a t i o n  in w h i c h  a b e t t e r - f i n a n c e d  l a r g e  b u s i n e s s  
m i g h t  do so. H o w e v e r ,  it p r e s e n t s  two m a j o r  p r o b l e m s :

(1) it e n c o u r a g e s  p r o t r a c t e d  l i t i g a t i o n ,  w i t h  i n c r e a s e d



a t t o r n e y  a n d  o t h e r  c o s t s  to t h e  state, b e c a u s e  the 
c h a l l e n g e r  h a s  " n o t h i n g  to l o s e "  s i n c e  the s t a t e  a g e n c y  
w i l l  not- b e  a b l e  to r e c o u p  its c o s t s  f r o m  the c h a l l e n g­
er if  the s t a t e  a g e n c y  w i n s  in c o u r t ;  a n d  (2) b y  p r o­
v i d i n g  t h i s  u n i q u e  b e n e f i t  to s o m e o n e  c h a l l e n g i n g  a n  
a g e n c y ' s  a d j u d i c a t i o n  i n  o r d e r  to p r o m o t e  h i s  o r  h e r  
o w n  i n t e r e s t ,  the g e n e r a l  i n t e r e s t s  o f  the p u b l i c  w i l l  
be s u b o r d i n a t e d  to a p r i v a t e  i n t e r e s t .  P u b l i c  m o n e y  
w i l l  p a y  t h e  b i ll. T h e  b a s i c  c o n c e p t  is o n e - s i d e d  a n d  
u n f a i r .

T h e  p r o p o s e d  s u b s e c .  (c) se t s  t h e  t i m e  l i m i t  a n d  
c e r t a i n  r e q u i r e m e n t s  f o r  s e e k i n g  a n  a w a r d  of  c o s t s  a n d  
a t t o r n e y  fees. A m o n g  t h e  r e q u i r e m e n t s  is o n e  th a t  
s p e c i f i e s  t h a t  t h e  a p p l i c a t i o n  f o r  t h e  a w a r d  m u s t  a l­
lege t h a t  t h e  a g e n c y ' s  p o s i t i o n  w a s  n o t  " s u b s t a n t i a l l y  
j u s t i f i e d . "  M o r e  t h a n  j u s t  a n  a l l e g a t i o n  s h o u l d  b e  
r e q u i r e d .  O b v i o u s l y ,  t h e  p a r t y  s e e k i n g  t h e  a w a r d  w i l l  
a l l e g e  w h a t e v e r  s e e m s  to b e  r e q u i r e d .  H o w e v e r ,  n o r m a l­
ly in  s u b m i t t i n g  a b i l l  o f  c o s t s  it is n e c e s s a r y  to 
p r e s e n t  a j u s t i f i c a t i o n  f o r  w h a t  is sought. In  this 
c o n t e x t ,  it w o u l d  b e  a p p r o p r i a t e  to r e q u i r e  t h e  a p p l i­
can t  to s u b m i t  e v i d e n c e  (if any) t h a t  the a g e n c y ' s  p o ­
s i t i o n  w a s  n o t  s u b s t a n t i a l l y  j u s t i f i e d .

S u b s e c t i o n  (d) is a w o r t h w h i l e  p r o v i s i o n ,  g i v e n  
this w h o l e  a r r a n g e m e n t ,  t h a t  a l l o w s  t h e  j u d g e  s o m e  l a t­
itude, b a s e d  o n  t h e  c o n d u c t  o f  t h e  p a r t y  a p p l y i n g  for 
t he award.

S u b s e c t i o n  (e) m e r e l y  p r o v i d e s  f o r  the s u p r e m e  
c o u r t  to set p r o c e d u r e s .

S u b s e c t i o n  (f) d e f i n e s  c e r t a i n  terms. T h e  d e f i n i­
t i o n  o f  " a g e n c y "  is a b i t  t r o u b l e s o m e  i n  th a t  it i n­
clu d e s  a r e f e r e n c e  to t h e  a g e n c y ' s  " f a i l u r e  to a c t . "  
U n d e r  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  Act, the 
f a i l u r e  to a c t  is n o t  c o n s i d e r e d  a n  a d j u d i c a t i o n ,  and, 
as p r o v i d e d  i n  t h e  p r o p o s e d  subsec. ( b ) , it is a d j u d i­
c a t i o n s  t h a t  a r e  t h e  s u b j e c t  o f  a l l  of t h e  p r o p o s e d  
s u b s e c t i o n s .  A n  a g e n c y  m i g h t  d e n y  an  a p p l i c a t i o n  or 
r e f u s e  to i s s u e  a p e r m i t ,  f o r  e x a m p l e ,  b u t  t h a t  d e c i­
si o n  is n o t  a " f a i l u r e  to a c t . "  It is n o t  a p p r o p r i a t e  
to i n c l u d e ,  b y  w a y  o f  t h e  d e f i n i t i o n ,  a g e n c y  c o n d u c t  
t h a t  is n o t  c o v e r e d  b y  the b a s i c  s u b s t a n t i v e  p r o v i s i o n  
o f  the sta t u t e .

S u b s e c t i o n  (f) a l s o  d e f i n e s  " f e e s  a n d  o t h e r
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e x p e n s e s , "  a t e r m  t h a t  is c o n s i s t e n t l y  u s e d  i n  the p r o­
p o s e d  m a t e r i a l .  H o w e v e r ,  the e x i s t i n g  s t a t u t e  (AS 
0 9 . 6 0 . 0 1 0 ,  w h i c h  w o u l d  b e c o m e  s u b s e c .  (a)) u s e s  the 
m o r e  t r a d i t i o n a l  " c o s t s "  a n d  " a t t o r n e y  f e e s , "  a n d  it 
m i g h t  be  b e t t e r  to u s e  c o n s i s t e n t  t e r m i n o l o g y  t h r o u g h­
out  the s t a t u t e  a n d  t h e  c o u r t  rules. T h e  d e f i n i t i o n  of 
" f i n a l  j u d g m e n t "  is a l s o  t r o u b l e s o m e  i n  t h a t  it r e f e r s  
to s u c h  a j u d g m e n t  n o t  b e i n g  a p p e a l a b l e .  H o w e v e r ,  n o r ­
m a l l y  one c a n n o t  a p p e a l  u n t i l  o n e  h a s  a f i n a l  j u d g m e n t .  
S ee Rule- 202, R u l e s  o f  A p p e l l a t e  P r o c e d u r e .  T h e  d e f i­
n i t i o n  o f  " p o s i t i o n  o f  t h e  a g e n c y "  p r e s e n t s  t h e  s a m e  
p r o b l e m  as the d e f i n i t i o n  o f  " a g e n c y , "  d i s c u s s e d  above.

T h i s  s e c t i o n  m e r e l y  a d d s  to t h e  p o w e r s  o f  t h e  A d ­
m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  t h e  p o w e r  to 
p e t i t i o n  the c o u r t  f o r  p e r m i s s i o n  to a p p e a r  as a m i c u s  
c u r i a e , o r  " f r i e n d  o f  the c o u r t , "  i n  c e r t a i n  a c t i o n s . 
T h e  e f f e c t  o f  this is to c a u s e  the s t a t e  a g e n c y  a n d  its 
a t t o r n e y s  to r e s p o n d  to w h a t e v e r  a c t i o n  m i g h t  b e  t a k e n  
or m o t i o n s  a n d  b r i e f s  t h a t  m i g h t  b e  f i l e d  b y  the 
a m i cus. W h i l e  p r o v i d i n g  f o r  t h e  A d m i n i s t r a t i v e  
R e g u l a t i o n  R e v i e w  C o m m i t t e e  to a p p e a r  as an a m i c us is 
n o t  n e c e s s a r i l y  a b a d  idea, t h e r e  w i l l  b e  v e r y  d e f i n i t e  
a n d  s u b s t a n t i a l  c o s t s  a s s o c i a t e d  w i t h  it. T h e  
c o m m i t t e e  w i l l ,  o f  course, i n c u r  its o w n  c o s t s  a n d  
a t t o r n e y  fees, a n d  the s t a t e  a g e n c y ' s  r e s p o n s e  w i l l  
r e q u i r e  a d d i t i o n a l  a t t o r n e y  fees a n d  costs. It is 
i m p o s s i b l e  to e s t i m a t e  w i t h  p r e c i s i o n  w h a t  t h e  g r a n d  
t o t a l  w i l l  be.

This s e c t i o n  a m e n d s  A S  4 4 . 6 2 . 0 3 0  in  two w a y s ,  one 
t h a t  a p p e a r s  to b e  m e r e l y  a c h a n g e  in  l a n g u a g e  style, 
a n d  one t h a t  is a p r o f o u n d  b u t  c o n f u s i n g  s u b s t a n t i v e  
change. I d o n ' t  t h i n k  t h a t  the c h a n g e  f r o m  " n o  r e g u l a­
t i o n  a d o p t e d  is v a l i d  or e f f e c t i v e "  to r e a d  "a  r e g u l a­
t i o n  a d o p t e d  is v o i d "  does a n y t h i n g  b e y o n d  s t a t i n g  in  a 
p o s i t i v e  r a t h e r  t h a n  n e g a t i v e  w a y  t h e  e f f e c t  o f  a r e g u­
la t i o n ' s  f a i l u r e  to m e e t  t h a t  s t a t u t e ' s  s t a n d a r d  f o r  
v a l i d i t y .

H o w e v e r ,  the p r o p o s e d  n e w  last s e n t e n c e  is n o t  a 
g o o d  idea. It p r o h i b i t s  t r e a t i n g  a r e g u l a t i o n  as w i t h ­
in an  a g e n c y ' s  s t a t u t o r y  a u t h o r i t y  s o l e l y  o n  the 
g r o u n d s  t h a t  it is n o t  c o n t r a r y  to a s t a t u t e .  F i r s t  of 

all, e x i s t i n g  A S  4 4 . 6 2 . 0 2 0  r e q u i r e s  t h a t  t h e  r e g u l a t i o n
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b e  " w i t h i n  t h e  s c o p e  of  a u t h o r i t y  c o n f e r r e d  a n d  i n  a c­
c o r d a n c e  w i t h  s t a n d a r d s  p r e s c r i b e d  b y  o t h e r  p r o v i s i o n s  
o f  l a w . "  A n d  e x i s t i n g  A S  4 4 . 6 2 . 0 3 0  (the f i r s t  s e n t e n c e  
o f  the p r o p o s e d  a m e n d e d  v e r s i o n )  r e q u i r e s  t h a t  t h e  r e g­
u l a t i o n  b e  " r e a s o n a b l y  n e c e s s a r y  to c a r r y  o u t  t h e  p u r­
p o s e  o f  t h e  s t a t u t e "  in a d d i t i o n  to b e i n g  c o n s i s t e n t  
w i t h  it. Thus, t h e r e  a r e  at l e a s t  f o u r  s t a t u t o r y  c r i­
te r i a  t h a t  e v e r y  r e g u l a t i o n  m u s t  m e e t .  N o  r e g u l a t i o n  
w i l l  b e  f o u n d  v a l i d  " s o l e l y "  b e c a u s e  t h e r e  is n o  c o n­
t r a r y  sta t u t e .
• , V ( ;|K ”, • 1 *> • '

S e c o n d l y ,  in t h a t  the e x i s t e n c e  o f  s t a t u t o r y  a u­
t h o r i t y  is o n e  o f  t h e  f o u r  b a s i c  c r i t e r i a ,  t h e  a b s e n c e  
o f  a s t a t u t e  c o n t r a r y  to t h e  r e g u l a t i o n  is r e l e v a n t  to 
t h e  c o n s i s t e n c y  c r i t e r i o n ,  n o t  to t h e  a u t h o r i t y  one. 
T h e  q u e s t i o n  o f  the a b s e n c e  of  a c o n t r a r y  s t a t u t e  s i m­
p l y  w i l l  n o t  a r i s e  in  c o n n e c t i o n  w i t h  t h e  s e a r c h  for 
s t a t u t o r y  a u t h o r i t y .  T h e  p r o p o s e d  s e n t e n c e  a c h i e v e s  
n o t h i n g ,  b u t  c a u s e s  c o n f u s i o n  a m o n g  the f o u r  b a s i c  c r i­
teria. O n e  w o n d e r s  w h a t  the s p e c i f i c  s i t u a t i o n  g i v i n g  
r i s e  to s u c h  a p r o v i s i o n  as p r o p o s e d  in sec. 4 c o u l d  
h a v e  been.

S e c t i o n  5 :

T h i s  s e c t i o n  o f  the b i l l  w o u l d  a d d  a n e w  s t a t u t e  
(AS 4 4 . 6 2 . 1 7 7 )  to r e q u i r e  t h a t  e a c h  a g e n c y  p u b l i s h  
t w i c e  a y e a r  a " r e g u l a t o r y  f l e x i b i l i t y  a g e n d a . "  The 
n e e d  for t h i s  is c e r t a i n l y  q u e s t i o n a b l e ,  e s p e c i a l l y  
s i n c e  an  a g e n c y  is n o t  b o u n d  b y  it (see t h e  p r o p o s e d  AS 
4 4 . 6 2 . 1 7 7 ( b ) ) .  U n d e r  the c u r r e n t  A S  4 4 . 6 2 . 1 9 0 ,  an 
a g e n c y  is r e q u i r e d  to g i v e  a b r o a d  d i s t r i b u t i o n  (and, 
f o r  l e g i s l a t o r s  to s o m e  extent, d u p l i c a t e  a n d  t r i p l i­
c a t e  d i s t r i b u t i o n )  o f  the n o t i c e  o f  p r o p o s e d  r e g u l a t i o n  
a d o p t i o n ,  at l e a s t  30 days b e f o r e  the a d o p t i o n .  It is 
n o t  c l e a r  that, in a d d i t i o n  to the c u r r e n t l y  r e q u i r e d  
s a t u r a t i o n  n o t i c e ,  th i s  r e g u l a t o r y  a g e n d a  w o u l d  p r o v i d e  
a n y t h i n g  m o r e  t h a n  a t i m e - c o n s u m i n g  i r r i t a n t  to e a c h  
r e g u l a t i o n - a d o p t i n g  agency.

M o r e o v e r ,  the l a n g u a g e  of  the p r o v i s i o n  i t s e l f  
p r e s e n t s  p r o b l e m s .  F o r  e x a m p l e ,  t h e r e  is n o  d e f i n i t i o n  
o f  t h e  " s i g n i f i c a n t  e c o n o m i c  e f f e c t  on" the " s u b s t a n­
ti a l  n u m b e r "  o f  s m a l l  e n t i t i e s  t h a t  this a g e n d a  is s u p­
p o s e  to cover. And, w h e n  the s t a t u t e  s p e a k s  o f  the 
e f f e c t  t h a t  the p r o p o s e d  r e g u l a t i o n  is " l i k e l y  to 
h a v e , "  it does n o t  s a y  w h en. Is the s t a t u t e  r e f e r r i n g  
to an  i m m e d i a t e  e f f e c t  or so m e  e f f e c t  s p r e a d  o v e r  a
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s u b s t a n t i a l  p e r i o d  o f  t i m e ?  In s u b s e c .  (c), w e  are 
j g i v e n  a d e f i n i t i o n  o f  " s m a l l  e n t i t y , "  w i t h  a

c r o s s - r e f e r e n c e  to A S  4 4 . 6 2 . 2 9 5 ,  p r o p o s e d  in sec. 6 of 
t h i s  b i l l .  T h a t  s t a t u t e ' s  d e f i n i t i o n ,  in turn, r e f e r s  

j to t w o  o t h e r  d e f i n i t i o n s  ( " s m a l l  b u s i n e s s "  a n d  " s m a l l
m u n i c i p a l i t y " )  t h a t  s p e c i f y  n u m b e r s  t h a t  m i g h t  n o t  b e  
a p p r o p r i a t e  f o r  t h e  A l a s k a  co n t e x t .

S e c t i o n  6 :

S e c t i o n  6 p r o p o s e s  a d d i t i o n  o f  a n e w  s t a t u t e  
(AS 4 4 . 6 2 . 2 9 5 )  t h a t  w o u l d  p r o v i d e  for the a u t o m a t i c  
e x p i r a t i o n  o f  n e w  r e g u l a t i o n s .  (Cf. sec. 9 o f  the 
b i l l ,  r e g a r d i n g  e x i s t i n g  r e g u l a t i o n s . )  T h i s  s e c t i o n  
m e r i t s  v i g o r o u s  o p p o s i t i o n .

T h e  p r o p o s e d  s t a t u t e ' s  c a p L i o n ,  i n c i d e n t a l l y ,  r e ­
fers o n l y  to t h e  e x p i r a t i o n  o f  r e g u l a t i o n s .  H o w e v e r ,  
b u r i e d  i n  t h e  s t a t u t e  a r e  n u m e r o u s  p r o v i s i o n s  on  an 
e c o n o m i c  a n a l y s i s .  T h i s  o t h e r  f e a t u r e  s h o u l d  b e  r e­
f l e c t e d  in t h e  c a p t i o n .

F i r s t  o f  all, s u b sec. (a) i m p o s e s  o n  the l e g i s l a -  
| t u r e  i t s e l f  ( e v e n  w i t h  its " 1 2 0 - d a y "  s e s s i o n  limit), as

w e l l  as o n  t h e  v a r i o u s  e x e c u t i v e - b r a n c h  a g e n c i e s ,  a n­
o t h e r  s u n s e t  b u r d e n .  U n d e r  subsec. (a), if a r e g u l a­
t i o n  is a d o p t e d  or r e p e a l e d  b e t w e e n  O c t o b e r  1 a n d  S e p­
t e m b e r  30, t h a t  a d o p t i o n  o r  r e p e a l  is " r e p e a l e d "  o n  
" J u l y  1 o f  t h e  f o l l o w i n g  y e a r  u n l e s s  t h e  l e g i s l a t u r e  
p o s t p o n e s  its r e p e a l  b y  l a w . "  T h a t  m e a n s  t h a t  i m p o r­
tan t  p r o g r a m s ,  w h i c h  e v e r y b o d y  a g r e e s  a r e  e s s e n t i a l  to 
s o m e  a s p e c t  o f  t h e  w e l l - b e i n g  o f  t h e  p e o p l e  o r  r e s o u r c­
es o f  the state, c o u l d  a u t o m a t i c a l l y  a n d  u n i n t e n t i o n a l­
ly c o m e  to a h a l t ,  w h i c h  t h e y  w o u l d  do in  t h e  a b s e n c e  
o f  e s s e n t i a l  r e g u l a t i o n s .

C o n s i d e r  f o r  a m o m e n t  j u s t  t h e  q u a n t i t y  o f  r e g u l a­
tio n s  i n v o l v e d .  F o r  t h e  p a s t  11 f i s c a l  ye a r s ,  t h e  D e ­
p a r t m e n t  o f  L a w  h a s  a v e r a g e d  155 r e g u l a t i o n s  p r o j e c t  
a s s i g n m e n t s  p e r  y e a r  ( w i t h  a h i g h  o f  181 i n  1978 a n d  a 
l o w  o f  127 in 1979 a n d  1986), a n d  w e  a r e  u p  to 115 a l­
r e a d y  this f i s c a l  year. E a c h  o f  t h o s e  p r o j e c t s  c o u l d  
r a n g e  f r o m  a o n e - l i n e  r e p e a l e r  to a n  8 9 - p a g e ,  sin- 
g l e - s p a c e  c o m p r e h e n s i v e  r e v i s i o n  o f  the " a i d  to f a m i­
lies w i t h  d e p e n d a n t  c h i l d r e n "  r e g u l a t i o n s .

Next, c o n s i d e r  the s p e c i f i c  w o r d i n g  o f  subsec.
(a). U n d e r  the c u r r e n t  p r o v i s i o n s  o f  the A l a s k a
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A d m i n i s t r a t i v e  P r o c e d u r e  Act, a r e g u l a t i o n  ( i n c l u d i n g  
an  o r d e r  o f  r e p e a l )  do e s  n o t  t a k e  e f f e c t  w h e n  it is 
a d o p t e d  ( e x cept f o r  " e m e r g e n c y  r e g u l a t i o n s " ) .  It t a k e s  
e f f e c t  30 da y s  a f t e r  f i l i n g  b y  the l i e u t e n a n t  g o v e r n o r ,  
a n d  t h e  l i e u t e n a n t  g o v e r n o r  c a n n o t  f i l e  a r e g u l a t i o n  
u n t i l  the A t t o r n e y  G e n e r a l ' s  O f f i c e  h a s  g i v e n  it a l e­
g a l  r e v i e w  a n d  a p p r o v e d  it. S o m e t i m e s  t h e r e  is a sev-
e r a l - m o n t h  g a p  b e t w e e n  t h e  a d o p t i o n  a n d  t h e  e f f e c t i v e
date. T h i s  p r o p o s e d  s t a t u t e  p r o b a b l y  s h o u l d  n o t  u s e  
t he w o r d  " a d o p t e d . "

A l s o ,  o n e  w o n d e r s  w h a t  t h e  i n t e n t  w a s  w i t h  the
l a n g u a g e  a b o u t  O c t o b e r  1 a n d  S e p t e m b e r  30. F o r  e x a m­
ple, a r e g u l a t i o n  a d o p t e d  o n  D e c e m b e r  31 of  s o m e  y e a r  
w o u l d  b e  " r e p e a l e d "  s i x  m o n t h s  a n d  a d a y  later, w h e r e a s  
a r e g u l a t i o n  a d o p t e d  o n  J a n u a r y  1 ( i g n o r i n g ,  f o r  the 
m o m e n t ,  t h a t  t h a t  w o u l d  b e  a h o l i d a y )  w o u l d  n o t  b e  r e ­
p e a l e d  u n t i l  o n e  y e a r  a n d  s i x  m o n t h s  later. D o e s  t h a t  
m a k e  sense?

And, i f  a r e g u l a t i o n  is r e p e a l e d ,  say, o n  N o v e m b e r  
15, a n d  t h e  l e g i s l a t u r e  do e s  n o t  p o s t p o n e  t h e  r e p e a l  o f
t h a t  r e p eal, t h e  r e p e a l  w i l l  b e  r e p e a l e d  the f o l l o w i n g
J u l y  1. D o e s  t h a t  m e a n  t h a t  the o r i g i n a l  r e g u l a t i o n  
s p r i n g s  b a c k  i n t o  e f f e c t  ( w h i c h  w o u l d  b e  c o n t r a r y  to A S  
0 1 . 1 0 . 1 0 0 ( c ) 's p r o v i s i o n  r e g a r d i n g  the r e p e a l  of  s t a t­
ut e s ) ?  T h i s  q u e s t i o n  is n o t  a n s w e r e d  b y  s u b s e c .  ( g ) , 
w h i c h  s p e a k s  o n l y  o f  the e f f e c t  o f  p a s s a g e  o f  a b i l l  
r e p e a l i n g  a r e g u l a t i o n .

If t h e  l e g i s l a t u r e  f a i l s  to p o s t p o n e  the a u t o m a t i c
r e p e a l  o f  a r e g u l a t i o n ,  w h a t  is t h e  a g e n c y  t^ do? M a y
it ^ e a d o p t  t h a t  r e g u l a t i o n ?  M a y  it a d o p t  a d i f f e r e n t  
r e g u l a t i o n  o n  the sa m e  p o i n t ?  H o w  is it to k n o w ?

T h i s  is a v e r y  s t r a n g e  s u b s e c t i o n .

T h e  p r o p o s e d  A S  4 4 . 6 2 . 2 9 5 ( b )  r e q u i r e s  a g e n c i e s  to 
s u b m i t  t h e i r  a d o p t e d  r e g u l a t i o n s  to the l e g a l  s e r v i c e s  
d i v i s i o n  o f  the L e g i s l a t i v e  A f f a i r s  A g e n c y  ( d e s c r i b e d  
in the b i l l  as t h e  " l e g i s l a t i v e  l e g a l  s e r v i c e s  d i v i­
sion"). ( I n c i d e n t a l l y ,  so f a r  as I k n ow, t h e r e  is no  
o t h e r  s t a t u t o r y  r e f e r e n c e  to the d i v i s i o n s  o f  the L e g­
i s l a t i v e  A f f a i r s  A g e n c y ,  and, uo m a i n t a i n  a d m i n i s t r a­
tive  f l e x i b i l i t y ,  it is p r o b a b l y  a g o o d  i d e a  to d e l e t e  
th a t  r e f e r e n c e  her e . )  T h i s  s u b s e c t i o n  a l s o  i m p o s e s  
u p o n  th a t  d i v i s i o n  the d u t i e s  of  r e v i e w i n g  e a c h  r e g u l a­

t i o n  (1) to d e t e r m i n e  w h e t h e r  it is w i t h i n  the a d o p t i n g
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a g e n c y ' s  r e g u l a t i o n - m a k i n g  ( w h i c h  o u g h t  to be " r e g u l a­
t i o n - a d o p t i n g "  to be c o n s i s t e n t  w i t h  the A d m i n i s t r a t i v e  
P r o c e d u r e  Act) authority, a n d  w h e t h e r  it is a u t h o r i z e d  
b y  law, a n d  (2) to a n a l y z e  the p r o b a b l e  e c o n o m i c  e f f e c t  
o f  t h e  p r o p o s e d  a c t i o n  on  s m a l l  b u s i n e s s e s  a n d  s m a l l  
m u n i c i p a l i t i e s .

A g e n c i e s  a r e  r e q u i r e d  to s u b m i t  t h e i r  r e g u l a t i o n s  
w i t h i n  20 da y s  a f t e r  t h e y  are s u b m i t t e d  to the 
l i e u t e n a n t  g o v e r n o r ,  b u t  n o  d e a d l i n e  is i m p o s e d  u p o n  
the L e g i s l a t i v e  A f f a i r s  A g e n c y  for its r e v i e w .

To  the u x t e n t  o f  its r e v i e w  to d e t e r m i n e  r e g u l a­
t i o n - a d o p t i n g  a u t h o r i t y ,  the l e g a l  s e r v i c e s  d i v i s i o n  
w o u l d  b e  d u p l i c a t i n g  t h e  w o r k  o f  the D e p a r t m e n t  o f  L a w  
u n d e r  e x i s t i n g  A S  4 4 . 6 2 . 0 6 0 .  O n e  w o n d e r s  a b o u t  the 
n e c e s s i t y  o f  t h a t  d u p l i c a t i o n .  It is p o t e n t i a l l y  t r o u­
b l e s o m e  in t h a t  it c o u l d  i n s p i r e  a p r i v a t e  litig a n t ,  
for h i s  or h e r  o w n  p e r s o n a l  gain, to p i t  o n e  p a r t  of 
th e  g o v e r n m e n t  a g a i n s t  a n o t h e r .

To  the e x t e n t  t h a t  subsec. (b) r e q u i r e s  the l e gal 
s e r v i c e s  d i v i s i o n  to a n a l y z e  the p r o b a b l e  e c o n o m i c  e f­
fec t  o f  a r e g u l a t i o n ,  I see n o  p r o b l e m  w i t h  the b a s i c  
idea. C e r t a i n l y ,  " l e g i s l a t i v e  o v e r s i g h t  o f  the a d m i n­
i s t r a t i o n  o f  s t a t u t e s "  is a v a l u a b l e  p a r t  o f  our 
t h r e e - b r a n c h  s y s t e m  o f  g o v e r n m e n t .  ( I n c i d e n t a l l y ,  w h e n  
r e f e r r i n g  to the " p r o b a b l e  e c o n o m i c  e f f e c t , "  the b i l l  
s t i l l  r e f e r s  to the " p r o p o s e d  a c t i o n " ;  h o w e v e r ,  u n d e r  
th i s  s u b s e c t i o n  the r e g u l a t i o n  is n o t  s u b m i t t e d  to the 
l e g a l  s e r v i c e s  d i v i s i o n  u n t i l  " w i t h i n  20 days a f t e r "  it 
is s u b m i t t e d  to the l i e u t e n a n t  g o v e r n o r .  I.e., it is 
n o  l o n g e r  a " p r o p o s e d "  a c t ion, a n d  this w o r d i n g  s h o u l d  
b e  c h a n g e d . )

I c a n n o t ,  of c o u r s e ,  s p e a k  f o r  t h e  L e g i s l a t i v e  
A f f a i r s  A g e n c y ,  b u t  I w o u l d  t h i n k  t h a t  the du t i e s  
i m p o s e d  o n  it b y  this b i l l  are n o t  r e a l i s t i c .  A l t h o u g h  
m o s t  e x e c u t i v e - b r a n c h  a g e n c i e s  w o u l d  r a t h e r  h a v e  the 
L e g i s l a t i v e  A f f a i r s  A g e n c y  s t a f f  p r o v i d e  this e c o n o m i c  
a n a l y s i s  t h a n  h a v e  to do it t h e m s e l v e s ,  m a n y  o f  the 
t e r m s  in the p r o p o s e d  s t a t u t e  are vag u e ,  the a c c u r a c y  
of  the a n a l y s i s  is g o i n g  to b e  q u e s t i o n a b l e ,  a n d  the 
v a l u e  o f  the e f f o r t  m i g h t  n o t  b e  w o r t h  the cost.

T h e  p r o p o s e d  subsec. (c), s e t t i n g  o u t  the r e q u i r e­
m e n t s  f o r  the a n a l y s i s ,  i n c l u d e s  s u c h  c o n s i d e r a t i o n s  as 
"t h e  t y p e s  a n d  n u m b e r s  of s m a l l  e n t i t i e s  that w i l l
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p r o b a b l y  b e  a f f e c t e d  b y  the r e g u l a t i o n . 11 " S m a l l  e n t i­
ty" is d e f i n e d  in s u b sec. (k) in a w a y  th a t  d o e s  n o t  
l o o k  a p p r o p r i a t e  f o r  t h e  A l a s k a  c o n t e x t .  F o r  e x a m p l e ,  
a " s m a l l  m u n i c i p a l i t y , "  o n e  of  the k i n d s  of s m a l l  e n t i­
ty, is a m u n i c i p a l i t y  w i t h  10, 0 0 0  o r  f e w e r  p e r s o n s .  
T h a t  w o u l d  c o v e r  j u s t  a b o u t  e v e r y  o n e  e x c e p t  A n c h o r a g e ,  
F a i r b a n k s ,  a n d  J u n e a u .  In a d d i t i o n ,  h o w  is the 
L e g i s l a t i v e  A f f a i r s  A g e n c y  s t a f f  to a s s e s s  the 
p r o b a b i l i t y ?  A n d  w h a t  is t h e  t i m e  c o n t e x t  f o r  d e­
t e r m i n i n g  t h a t  p r o b a b i l i t y ?  I.e., " a f f e c t "  w h e n ? 
T hen, p ara. 2 r e q u i r e s  c o n s i d e r a t i o n  o f  the " p r o b a b l e  
e c o n o m i c  e f f e c t "  o f  a r e g u l a t i o n  on  t h e  p r o b a b l y  a f­
f e c t e d  e n t i t i e s .  S o m e  e f f e c t s  w i l l  b e  o b v i o u s ,  b u t  
m a n y  w i l l  d e p e n d  u p o n  t h e  w a y  in w h i c h  t h e  e n t i t y  a t­
tem p t s  to s a t i s f y  a r e q u i r e m e n t  a n d  w h e t h e r  t h e  e n t i t y  
is o n e  t h a t  is e f f i c i e n t l y  r u n  or n o t  e f f i c i e n t l y  run. 
H o w  is t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  g o i n g  to 
d e t e r m i n e  t h a t ?  T h e  d i v i s i o n ' s  s t a f f ' s  r e v i e w  o f  the 
r e a s o n s  f o r  a r e g u l a t i o n ,  the i d e n t i f i c a t i o n  o f  a l t e r­
na t i v e s ,  a n d  the i d e n t i f i c a t i o n  of  p o s s i b l e  d u p l i c a t i v e  
or c o n f l i c t i n g  p r o v i s i o n s  m i g h t  b e  h e l p f u l  to t h e  a g e n­
cies i n v o l v e d .  ("(a)" o n  p a g e  6, l i n e  10, s h o u l d  r e a d  
"(b).")

S u b s e c t i o n  (d) s i m p l y  p r o v i d e s  f o r  t h e  l e g a l  
s e r v i c e s  d i v i s i o n  to g i v e  a r e g ^ j a t i o n  a c l e a n  b i l l  o f  
he a l t h .

S u b s e c t i o n  (e) s e n s i b l y ,  g i v e n  th i s  w h o l e  a r r a n g e­
ment, a l l o w s  a n  a g e n c y  to c o n s i d e r  "a s e r i e s  o f  c l o s e l y  
r e l a t e d  r e g u l a t i o n s "  (e.g., a n  e n t i r e  c h a p t e r  o f  n e w  
s e c t i o n s  o n  a s u b j e c t ,  a l o n g  w i t h  s o m e  r e l e v a n t ,  i n c i­
de n t a l  a m e n d m e n t s  to o l d  s e c t i o n s )  as o n e  r e g u l a t i o n  
fo r  the p u r p o s e s  o f  th i s  s t a t u t e .

S u b s e c t i o n  (f) r e q u i r e s  t h e  A d m i n i s t r a t i v e  R e g u l a­
ti o n  R e v i e w  C o m m i t t e e  to r e p o r t  to t h e  l e g i s l a t u r e .  
T h e  r e p o r t  is to i n c l u d e  a n y  " p r o p o s e d  l e g i s l a t i o n . "  
T h e  a s s u m p t i o n  c l e a r l y  a p p e a r s  to b e  t h a t  the l e g i s l a­
tio n  w i l l  b e  of  the " d i s a p p r o v a l "  s o r t  -- n o t  t h e  sort 
t h a t  w i l l  p r o v i d e  g u i d a n c e  a n d  p o l i c y  d i r e c t i o n ,  
t h r o u g h  s u b s t a n t i v e  a m e n d m e n t s  t h a t  s e t  l i m i t a t i o n s ,  
r e s o l v e  a m b i g u i t i e s ,  a n d  f i l l  g a p s  in e x i s t i n g  l e g i s l a­
tion. A s  h a s  b e e n  s a i d  so m a n y  t i m e s  b e f o r e ,  this 
p u r e l y  n e g a t i v e  k i n d  o f  l e g i s l a t i o n  is o f  l i t t l e  v a l u e ,  
e i t h e r  to t h e  p e o p l e  o f  this s t a t e  g e n e r a l l y  o r  to the 
a g e n c y  i n v o l v e d  in  t r y i n g  to e x e c u t e  a p a r t i c u l a r  s t a t­
u t o r y  p r o g r a m .
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In subsec. (g), the r e f e r e n c e  to the " r e m a i n i n g  
p o r t i o n "  of a r e g u l a t i o n ,  a p o r t i o n  o f  w h i c h  is d i s a p­
pro v e d ,  r e t a i n i n g  "its c h a r a c t e r  as an a d m i n i s t r a t i v e  
r e g u l a t i o n "  is n o t  clear. W h a t  e l s e  w o u l d  it be? Is 
the i n t e n t  s i m p l y  to s a y  t h a t  the p o r t i o n  of a 
r e g u l a t i o n  t h a t  is n o t  d i s a p p r o v e d  is s t i l l  v a l i d ?

I n  a d d i t i o n ,  the l a s t  s e n t e n c e  o f  subsec. (g)
p o s e s  two p r o b l e m s :  (1) its r e f e r e n c e  to " r e p e a l i n g  a
r e g u l a t i o n  or  d i s a p p r o v i n g  a n  o r d e r "  is n o t  c o n s i s t e n t  
w i t h  subsec. (a), u n d e r  w h i c h  b o t h  r e g u l a t i o n s  a n d
o r d e r s  o f  r e p e a l  a r e  " r e p e a l e d  o n  J u l y  1 o f  the
f o l l o w i n g  y e a r . "  H o w  do t h e s e  two s u b s e c t i o n s  r e l a t e  
to e a c h  o t h e r ?  S i m p l y  as two i n d e p e n d e n t  w a y s  of
g e t t i n g  r i d  o f  a r e g u l a t i o n ?  S h o u l d  the t e r m i n o l o g y  in 
b o t h  p r o v i s i o n s  be m a d e  c o n s i s t e n t ?  (2) B e i n g  a 
s t a t e m e n t  o f  a n e g a t i v e  c o n d i t i o n ,  p e r h a p s  it d o e s n ' t  
m a t t e r  m u c h ,  b u t  it is n o t  a l w a y s  g o i n g  to b e  c lear 
w h a t  a " p r e d e c e s s o r  r e g u l a t i o n "  is. I f  it is in the 
sa m e  l o c a t i o n  a n d  o n  the s a m e  s u b j e c t ,  the a n s w e r  is 
easy; but, the m o r e  r e m o t e  the l o c a t i o n  a n d  t h e  less 
d i r e c t l y  o n  p o i n t  the o t h e r  p r o v i s i o n  is, t h e  m o r e
d i f f i c u l t  is t h e  a n s wer. T h i s  c o u l d  c a u s e  c o n f u s i o n  
w h e n  a n  a g e n c y  is t r y i n g  to s a l v a g e  its p r o g r a m  w i t h  
o t h e r  r e g u l a t i o n s .

I d o n ' t  k n o w  w h a t  s u b sec. (h) m e a n s .  T h e  r e f e r­
en c e  to p u b l i c a t i o n  in the A l a s k a  A d m i n i s t r a t i v e  R e g i s­
ter m a k e s  o n e  w o n d e r  w h e t h e r  the A l a s k a  A d m i n i s t r a t i v e  
C o d e  w a s  i n t e n d e d ,  and, if so, w h y  a n y  s u c h  r e f e r e n c e  
is n e c e s s a r y .  C l e a r l y ,  if a n  a g e n c y  w h o s e  r e g u l a t i o n s  
are c o v e r e d  b y  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ad o p t s  
r e g u l a t i o n s ,  t h e y  w i l l  e n d  u p  b e i n g  p u b l i s h e d  in the 
A l a s k a  A d m i n i s t r a t i v e  Code. But, e v e n  m o r e  i m p o r t a n t­
ly, if the " a c t i o n  t a k e n  b y  the l e g i s l a t u r e "  is m e r e l y  
a d i s a p p r o v a l ,  h o w  is the a g e n c y  g o i n g  to k n o w  h o w  to 
" r e v i s e  its r e g u l a t i o n s  to c o n f o r m "  to th a t  l e g i s l a t i v e  
a c t i o n ?  T h i s  is o n e  o f  the f u n d a m e n t a l  p r o b l e m s  w i t h  
this w h o l e  d i s a p p r o v a l  idea. T o  the e x t e n t  th a t  an 
e x e c u t i v e - b r a n c h  a g e n c y  is p r e v e n t e d  f r o m  p e r f o r m i n g  
its c o n s t i t u t i o n a l  r e s p o n s i b i l i t y  to e x e c u t e  a s t a t u t o­
ry p r o g r a m  -- s o m e t h i n g  t h a t  a d m i n i s t r a t i v e  r e g u l a t i o n s  
p r o v i d e  an e s s e n t i a l  t o o l  f o r  -- s u c h  an a r r a n g e m e n t  
r a i s e s  s e r i o u s  s e p a r a t i o n - o f - p o w e r s  c o n s t i t u t i o n a l  
p r o b l e m s .

S u b s e c t i o n  (i) says that a n  a g e n c y  " m a y  not 

r e a d o p t  a r e g u l a t i o n  or o r d e r  o f  r e p e a l  th a t  w a s


