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Municipal rights-of-way are first and foremost for transportation and 

roads. As a secondary use, utility companies have a right to use the 

rights-of-way as utility corridors. Such use is in lieu of the utility 

having to purchase their own rights-of-way, and is usually free or with a 

minimum permit fee in the larger municipalities. However, the use of the 

right-of-way for little or no cost is with the understanding that the 

utility will relocate their facilities, if rocpcoary, to accommodate road 

improvements, unless provided for differently in individual ordinances or 

franchise agreements between municipal and utility companies.

The proposed legislation does net distinguish between private, for-profit, 

investor-owned utilities and non-profit and REA utilities, nor between the 

regulated, essential utilities such as gas and electrical on one hand and 

the unregulated, unessential utilities such as cable television on the 

other. The potential cost of relocating utilities for the utility com­

panies is just the cost of doing business, counter- balanced by the 

savings of not having to buy the rights-of-way from a land owner. Utility 

companies have always known upfront that they could potentially incur 

relocation costs in the event that road improvements are necessary. Any 

change in this by the Legislature is an intrusion into the local authority 

of the municipalities and their road powers.

Shifting the cost of utility relocation, as proposed in this bill, would 

shift the cost from the race payer to the taxpayer. The additional cost 

m ay mean that necessary road improvements, necessary for public safety, 

m ay be delayed or simply not done given limited road construction dollars. 

This is especially true for local improvement districts and for boroughs 

with limited road powers and road service areas with limited dollars 

available.

The situation is also different than it is with state road construction. 

The State owns its rights-of-way in fee simple. They have complete 

control over their roads and can prohibit their use by utility companies. 

Municipalities cannot. The State Department of Transportation also 

operates with a large professional staff which is capable of supervising 

the permitting, planning, and installation of utilities in their roadways, 

including requiring "as-builts" of ■'he facilities installed. Many 

municipalities do not require permits or fees or have tight controls over 

the utility compcinies and where ard h ow they placed their utilities in the 

rights-of-way. And why should they build such expensive bureaucracies 

when it is common understanding that the utility will be responsible for 

relocating their facilities if necessary? Finally, the State of Alaska 

gets much of its highway improvement funds from the federal government. 

Therefore, it can build the cost of relocating utilities into the cost of 

the project and shift the costs to largely, third party, non-resident 

taxpayers.

In addition to the general argument that the legislation would 

inappropriately shift the cost of relocating utility facilities to the 

municipalities, the change from common law and past practice is made even 

more onerous in that such a change and the impact would be retroactive. 

Under Section 2 o l  the bill with the proposed added language of AS

29.35.075 (b)(2), the municipalities would be penalized for following the 

laws in place; i.e., many municipalities have allowed utilities to place
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their facilities in the rights-of-way without charge or without permits 

because the understanding and law required the utility company to bear the 

responsibility and cost to move them if necessary. Under the language of 

this section, if there is no permit system, the municipality would p ay the 

cost of relocation.

One final point is relevant, again, only if you accept the basic concept 

of the bill, and we do not. Whil'i the cost to the municipality for 

relocating the utility facilities is discounted for upgrades and salvage 

value in subsection (d) of the bill, "useful remain life" is not. If the 

municipality is required to pay for the cost of relocating the facility, 

it should have have to pay for brand new equipment if it has limited 

remaining life left; e.g., the telephone pole is old and rotting and would 

have had to be replaced in a year even if the municipality were not making 

road improvements which require their removal.

Again, the A ML is opposed to SB 155 and shifting the cost of utility 

relocation from the utility company to the municipality and the general 

t a x p a y e r s .

SAB:phi
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RE: S B  155 - R e l a t i n g  t o  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of  

u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  t h e  c o n s t r u c t i o n  o f  r o a d  or  

o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y

V a r i o u s  v e r s i o n s  o f  t h i s  b i l l  h a v e  b e e n  in  t h e  l e g  JJLa t u  e for 

a t  l e a s t  f i v e  ye a r s .  I n  g e n e r a l  u t i l i t i e s  s u p p o r t  t h e  b i l l  

a n d  m u n i c i p a l i t i e s  o p p o s e  it. T h e r e  w i l l  b e  r e p r e s e n t a t i v e s  

f r o m  b o t h  g r o u p s  t o  t e s t i f y  at  t h e  h e a r i n g  today.

I t  is n o t  a n t i c i p a t e d  t h a t  S B  155 w i l l  p a s s  o u t  o f  c o m m i t t e e  

t o d a y ,  b u t  rather, a f t e r  a l l  t e s t i m o n y ,  s t a f f  w i l l  w o r k  w i t h  

i n t e r e s t e d  c o m m i t t e e  m e m b e r s  a n d  o t h e r  p a r t i e s  a n d  b r i n g  a 

c o m m i t t e e  s u b s t i t u t e  b a c k  t o  c o m m i t t e e  in  t h e  n e a r  futu r e .

I n c l u d e d  in t h i s  p a c k e t  is a z e r o  f i s c a l  n o t e  f r o m  t h e  

D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  a s t a t e m e n t  f o r m  

t h e  A l a s k a  M u n i c i p a l  L e a g u e ;  m a t e r i a l ,  i n c l u d i n g  s u g g e s t e d  

a mendments, f r o m  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ;  a n d  t w o  

l e t t e r s  f r o m  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n .
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M arch 30, 1987

Linda Anderson 
FNSB Liaison 
130 Seward St», Rm 304 
Juneau, AK 99801

Dear Ms, Anderson:

SUBJECTS SUGGESTED MODIFICATIONS TO LANGUAGE OF SB 155

Along the lines of our brief conversations in Juneau on Friday, 
March 27, I recommend the following language be considered as a 
substitute bill for SB 155, "An act relating to the change, 
relocation or removal of utility facilities incident to the 
construction of road or other projects by a municipality."

1. Add to page 1, line 20, after the word "compliance,11:

"The utility shall prepare an estimate of the work required by 
the order for review and approval by the municipality before 
beginning work."

2. Add to page 1, line 27, after the word "municipality.":

"The cost shall not exceed the approved estimate unless agreed 
to by the municipality."

3. Remove the word "municipal" from page 2, line 1,

4. Add to page 2, line 3, after the word "horizontal":

"feet and one vertical"

5. Add to page 2, line 6, after the word "permits":

"in that right-of-way"

6. Add to page 2, line 6, after the word "facilities.":

W A S  m  C.0M,J>|(6‘VC4i. UJliV) tW/{
"and Che facility .dts* located all applicable
codea, regulations, and statutes at the time of its 
installation."
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I will immediately follow up thaas suggested wording changes in 
SB155 with a latter describing some of my concerns and the impetus 
for making these changes. Thank you for your attention to our 
suggestions in this matter.

Sincerely,

Clark R. Milne 
Manager
Division of Civil Engineering

cc: Pat Walsh, Special Assistant to the Mayor, FNSB

cm8-141
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TO:

M E M O R A N D U M

Dick JackBon, Administrator Director

THROUGH: Neil Kersten, Public Works Director

FROM: Clark Milne, Manager, Civil Engineering Division

DATE: March 30, 1987

SUBJECT: NEED FOR MODIFICATIONS TO SB 155, "RELOCATION OF UTILITIES
IN RIGHT-OF-WAYS"

To validate my letter which suggested changeB to SB155 concerning 
municipalities (such as the FNSB) being responsible for paying 
utilities to remove or relocate existing utility facilities within 
right-of-ways, I would like to submit to you the comments below.

My first and foremoBt concern is that our FNSB utility permit system 
is quite young, having only been instituted on July 1, 1985, Thus, 
the majority of all utilities metalled in road rights-of-way in the 
FNSB have been put in before our utility permit system was in effect, 
and the language of Section 29.35.075.(b)2 will probably be in effect 
the majority of the time, Thus, we will consistently be responsible 
for the costs of moving utility facilities in our rights-of-way. I 
believe this is inappropriate and not in the public’s best interests, 
at least so far as the unrestricted wording of (b}2 imposes these 
costs on us.

Our experience in the Civil Engineering Division has been that the 
majority of the time when we require the removal or relocation of a 
utility facility from our right-of-way, It is due to a past failure of 
the utility to install the service line or facility properly in the 
firHt place. This includes both aerial crossings that are too low, 
buried lineB that are too shallow, and utility poles that intrude too 
closely to the existing road shoulders so that necessary road widening 
(within the right-of-way) requires the relocation of an existing pole. 
To require us to pay for these oversights, under-deBigns, and 
inappropriate installations by the utility firms seemc unconscionable. 
Thus, my suggested revision in the SB155 language (as noted in my 
letters to Linda Anderson and McKie Campbell, see attached), item no. 
4, which would require that the utility firm have installed the 
affected facility properly, i.e, to Che standards of the applicable 
code or regulation, in the first place.

The most common and expensive instances of this type of facility that 
must be moved are aerial crossings above the roadway which are 
currently at less than the minimum 18 foot required by national 
electrical code. It is our practice, and is supported by the common 
law, that the utility firm is wholly responsible for the costs of 
raising these substandard lines crossing our right-of-way to an 
appropriate, code/standard elevation above the road surface.
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Similarly, we have had significant problems and expenses due to the 
relocation of telephone or power lines below the road surface, We
have found that all too often a utility placed a line too shallowly in
the right-of-way and a new road project thus uncovers and interferes
with it, Again, national electric code requires that any power or
telephone line must be burled at least 30" under the ground surface,
If only this were the common condition of buried utility lines in the 
FNSB our troubles would be nearly over! Unfortunately, there are 
many instances in our road projects where buried utility lines are 
very often found to be at anywhere from 4" to 24" below the ground 
surface— thus, the road interference with minor improvements to the 
roadway,

1^ both of the cases noted above, SB155 would automatically give the 
utility firm a "reprieve" from having to pay for their illegal and 
substandard utility placement. Without actually calculating the exact: 
expenses generated by utility relocation for FNSB projects in the last 
few years, I believe that as a rough estimate approximately 10% of our 
capital improvement monies for road improvement projects would go to 
utility relocation were SB155 to be passed in the form submitted by 
Senator Josephson.

Other concerns I have tried to deal with in my revised language for 
SB155 are evidenced in the other items noted in my letters of March 
30. The first item deals with my concern that utility firms should 
work with the municipalities before beginning work on utility removal 
or relocation to assure that their field activities are cost-effective 
and solely done in an effort to replace or .relocate the facility which 
is interfering with the legitimate uses of the road right-of-way. I 
fear circumstances where the utility could indiscriminately overcharge 
the municipality for unnecessary expenses, as well as situations where 
the replacement facility is a superior and improved product to that 
which is being replaced, Neither of these two concerns is addressed 
in SB155 as originally submitted.

Item no. 2 would tend to assure that the costs as discussed and 
approved by the utility and municipality before beginning work are 
indeed those reached during construction. I foresee reasonable 
incidences where the initial cost estimate is exceeded, but believe 
that the municipalities can negotiate with the utilities in a timely 
manner to increase those agreed upon estimates for valid, discernable 
reasons.

Item no. 3 was requested because I do not know what a "municipal 
right-of-way" is. In the Borough we only have public rights-of-way, 
some of which are included within service areas and thus subject to 
municipal maintenance efforts.
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Item no. 4 addresses my concern that an often crucial dimension in the 
location of utility facilities is the exact depth or elevation of the 
line or pipe. I understand that many utility firms have extremely 
poor as-built records of the location of their facilities, but I 
believe this should be the utility's concern, problem and expense, not 
ours.

Item no. 5 deals with my concern that the existing FNSB utility permit 
aystem applies only to those rights-of-way within recognized road 
service areas, The revised language would read "before the 
municipality had a system for granting easements or permits in that 
right-of-way for utility facilities," which would eliminate the 
problem of us having to pay for facility relocations in rights-of-way 
not covered by a utility permit system such as ours because thv permit 
system was restricted to rights-of-way within service areas. Thus, if 
a service area annexed new roads after the utility firm installed a 
facility (after July 1, 1985), and we later interfered with that 
facility with our traneportation use of that road right-of-way, we 
would not be held responsible for the lack of our utility permit 
system, but rather the utility firm would be responsible for having to
f o l l o w  goo d  praofcioo and tho" a p p l i c a b l e  codco, rogulafciono and

statutes" affecting that utility facility.

Finishing up with item no, 6 from my letter, I understand that it may 
be troublesome to do the research necessary to confirm what "codes, 
regulations and statutes "apply to the various situations we find in 
needing utility relocations in our rights-of-way, but it seemed to me 
to be the most just and fair dividing line when faced with paying for 
a utility relocation or not. 1 agree with the concept that If a 
utility firm acted within the applicable codes and standards of their 
industry and all applicable regulations and statutes within the State 
of Alaska, our dramatic modification of the use of a road right-of-way 
should include and require our payment for the relocation or removal 
of the affected utility facilities. It is interesting to note that I 
believe that I understand the utility’s point of view of some of these 
costs and concerns. But I do not believe that they should be able to 
"end run" the existing common law and the common eensa of justice 
Inherent in having to pay for their own mistakes of the past,

For additional specifics or other questions, please feel free to 
contact me at ext. 351,

cm8-143



MAR 31 “87 07:14 FNSB ANALYST PH: (907) 452-1006

O
US. Department 
of Transportation

U l A l b i u — Jm WflmVuV
A d m W it r e tt o f i

P.6

Real Eslate ~ 
Acquisition Guide for 
Local Public Agencies

A Resource Manual for Use by:
Local Public Agency and State 
Personnel Involved in the Acquisition 
of Real Property for Federally-Assisted 
Public Improvement Projects

Prepared by:
Real Estate Division 
Office of Right-of-Way

%

3 / 3 / 0 7



TABLE OF CONTENTS
1 .  I N T R O D U C T I O N  A N D  P U R P O S E  1

1 . 1  Summarization of the Acquisition P r o e m ............... 1

2 .  G E N E R A L ...........................................................................................3
2 .1  Uniform Act Requirements tor ImplGmsntation

. of TWO III...................................................................................... 3
2.2 Regulation S o u r e r   .............................................. 5
2.3 Impacts of Ststo Law end Regulations 6
2.4 Simplification of P r o e m .....................................................7
2.6 Environmental Impact* find Public Involvement. 7
2.6 Lead T im a ...........................    7
2.7 Separation of Functions...................................................... a
2.8 Property Ownor Legal R ight* ..........................................8
2.9 Enhanced State Assistance............................................... 9

3 .  F H W A  C O N T R A C T I N G  
R E Q U I R E M E N T S ..................................................................10

4. R IGHT-OF-W A Y P LA N S  .........12
4 ;] Plan Requirements...............................................................12
4.2 Combined ROW/Conitructlon Plan Option 1 3

5. D O N A T IO N S .................................................... 14
6 .1  Donations In Exchange (or

Construction Features.....................................................  14
6.2 Dodlcstlons.............................................................................. 14
5.3 Assessments............................................................................14

6  M I N I M U M  P A Y M E N T  P R O V I S I O N  . . .  i s  

7 .  A P P R A I S A L
7 .1 A pprtlid  Requirement......................................................1 7
7.2 Appraisal Report Formets................................................1 6

—  M inim um  Payment
—  Value Find ing
—  Short Form
—  Standard

7.3 Appraiser Certification........................................................... 1 6
7.4 Owner Accompanim ent.............................................................. 1 9
7.B Approval of Appraisal by Requiring A gsnoy . . . .  20
7.6 Fair Market Value/Just C om pensat ion  20
7.7 Appraiser Quailftcatlona

-  Role  of A o m o r i ,  etc....................................................20

8. APPRAISA L R EV IEW ...................................22
8 .1  Explanation and P u r po ea ....................................................22
6.2  Ravlaw Responsibilit ies....................................................... , 2 2
8.3  Rsvltw  Considerations............................................................ 22
8.4 Review Appraiser Qualifications.........................................23

9. A CQU IS IT ION  (Negotl&tlons) 24
9 .1 Prompt Offar....................................................................................24
9.2 W rtttsnOffsr...................................................................................28
9.3 Accelerated Negotiations (First Offer by M a il). . .  2 5 iii

9.4 Payment before Possession.......................................... 25
C .a  Summary Statement............................................................26
9 .6  90*Day Notice to Vacate...................................................2 6
9 .7  Uneconom ic Rem nants..................................................... 2 9
9.8  Owner Retention of Improvements...........................2 7
9.9  Coercive A c t io n .., . ............................... ..............................30
9 .10  Negotiator Log and Cirtlflcitlon.................................3 0

10 . S ETTLEM EN TS ......................................................................31
1 0 .1  Adm inistrative '.................................................3 1
10 .2  L e g a l...............................................................................................3 1

1 1 .  PR OPER TY  M ANAGEM ENT  33
1 1 . 1  Acquisition Phase...................................................................33
1 1 .2  Poit'Conctruetlon P h a s e ...................................................3 3
1 1 .3  Management of Airspace................................................. 34

12 . R IGHT-OF-W A Y CERTIFICA TION  
R EQ U IR EM EN TS ..........................................35

15 . RELOCA TION  A SSISTA NCE 37

14. M IS C ELLA N EO U S ......................................as
14 .1  Federal Reimbursement Requirem ents.................3 8
14 .2 FA 8T (Facilitate Acceleration through

Special T e c h n iq u e !) ............................................................38
14 .3  Hardship and Protective Purchases.......................... 39
14.4 Tenant-Owned Improvamsiits........................................3 9
14 .8  Utility Relocation and Accom m odation ..............40
14 .6  Joint Development/Multiple U s e ................................ 4 1
14 .7  Rlght*of*W«y Revo lv ing  F u n d i .................................. 42
14 .8 Functional R ep lacem ent ..................................................42
14 .9  Federal Land Tranters.......................................................43
14 .10  Retention at Records......................................................... 43
1 4 .1 1  A ppe a ls .................................     43
14 .12  Wslvsr ot Regulations........................................................44

APPEN DIX  A ..........................................................46
O M B Circular A-102 Attachment 0

A PPEN DIX  B...........................................................48
Advance Acquisition Criteria

A TTACHM ENT 1
Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970

A TTA CHM ENT 2
Appraisal Brochure

A TTACHM ENT 3
Acquisition Brochure

A TTA CHM EN T 4
Q o v irn m m t .w ld *  R a o u M In n *
49 C FR  Part 26



'' • V v  • ;W"'
MAR 31 '87 07:15 FNSB ANALYST PH: (907) 452-1006 P.8

POUCYON
BU ILD IN G S , S T R U C T U R ES  k IM PROVEM ENTS

ACOUKEWM.
MiwraniH

otnSu: improvements. The Uniform Act 
requires that such tenant receive 
cjmpalttation tor "any ..a.Uift bblldingg 
structures, or improvements. TfiaTfenant 
trtfi'H "0LtT"trtrnip4nsat"ion even if Jhe 
lease requires the tenant to remtfve any 
buildings\structuraa, or improjjramanta 
at tha a n d V f  the lease term.

Any buii\ing, structure, ,/$r other 
improvement ’X i c h  would be considered to 
be real propeuy if owned by the owner 
of the real preparty on which it is 
located shall Be considered to be real 
property for acqbisition^iurpesas. 
Acquisition frora\the tejjfent-owner shall 
follow the same 
owner.

ocadurea as for a fee

■Just compensatl 
improvement Is the
ixaprovamen t conis ila

fj^_a— Lanant^awn ed 
fount which the 
jag to tha fair

market value qf thqywhole property or
its removal value,/ 
Removal value I T g bne^
salvage value.

y e r I s  greater.
t o  h a " " " 1 111

the

The terjy''«^ajUa_yalueii means 
the prffiAhf* pr-i&m. of an
itam7~gf offeraifor sale on the 
condition that It w u l  be 
removyed from thAoroperty at 
buyer’s expense, following a 
rea/onable periodeof time to 
find a parson buying with 
knowledge of the u m i  and 
purposes for which \t is 
paptable and capable of baing 
lsed, including separate use of 

^serviceable component^ and scrap 
when there ii no reasonable 
prospect of sale excepe on that 
basis.

The contributory value crisists 
ofi ----------- -------

1. Tha value in place of 
building, structure, ot 
other improvement, tha 
present use of which is %he

2.'

highest and best use of t\ 
land to be acquired, fogj 
remaining economic liTS7or

.The interim use valueXf a 
suilding, structure,Ane 
^ther improvement, m a  
resent use of whirfi is not 

tne projected highest and 
beat use of the Sand to be 
acquired, for ai5pecified 
intocim time pWriod longer
khanlfcha eomAiytina fcaifm o£
the Ibase (interim use value 
inclules the/present worth 
of the\salv^ge value of tha 
butldinfes, Jetrueturas, or 
other iltpdovamants at the 
end of zb£ interim time 
period) ;jfor

3. The va 
builHLpgT 
other/imp: 
p rese n t  us 
the / i g h c a  
the/land T  
thy  r e m a i n l 

laa.plug

place of a 
tructurer 
vement,

xytr 
the

of which is not 
and heet naa of 
be acquired, for 

rfli afc-tha ~ 
r wnrth trfi its
at the and of

__Np p a ; 
tenant-yvn

~jm 11» a a »

it shall be njdc to a
f o r  any. imprBvemennt8

tenant-ovAer, 
'onaideration toV 
ssigns, transfers 

to tha acquiring a
the-.tLenant-owner'a 
and interest in theH'improV&nrent

jhe payment, 
and releases 
ncy ftll of 
Ignt, tltTa,

The owner of tht 
property on whicl 
improvement is l| 
disclaims all ini 
tha improvement;

in the d u plicating 
cxunna naa tion othai 
au-rhe-g4&ed_ by l a w .

real
the 

icated 
rest in 
,nd

[ot result 
-of any 
laa

This pr o v i s i o n ahall not bel 
Forts trued to deprive the t e n a n t « w n a r  of 
b y  rights to reject payment u nder this 

^provision and to obtain payment » r  such 
p r o p er t y  interests in accor d a n ce  with 
o ther a p p l i c a b l e  law.

14-lLUtfflv Hi ioMtfon m d  
A ^ M a f l w T *

Historically, it has been in the 
public T n b c r e a t  for public u t i l ity 
f a c i l i t l eil to uay and occubv .the 
gittht-ot-way o f p u K T i r  taada.apd-- 
s t r e e t s . _ Thi s  is- e s p e c i a l l y  the case on

40
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l ocal roads a n d  stre e t s  that primarily 
provide a land a a r vl c e  f u n ction to 
a b u t t i n g  reaidants, aa w a l l  as on 
c o n v e ntional h i g h w a y s  that serve a 
c o m b i n a t i o n  of local, State, and 
regional traffic needa. .This practice 
jiaa generally b ean f ollowernafclonufiff 
qlnca -Eha aarfy ..forma H  on n F H H -Hi-ty-qnd 
h i g h w a y  tra ns p o r t a t i on n e t w o rks. Over 

"~"inany years, it ha s  pr o v e n  to offer the 
m o a t  feasible, economic, and reliable 
solution for tran s p o r t i n g people, goods, 
a nd public s e rv i c e  c o m m o d i t i e s  (water, 
e lectricity, c o m m u n i ca t i o n s ,  gas, oil, 
etc.;, a l l  of w h i c h  ar e vital to the 
general welfare, safety, health, end 
wel l being' of o u r  citizens. To have 
done o t herwise w o u l d  h a v e  r eq u i r e d  a 
tremendoue increase in the a cquisition 
of a d d i t i o n a l  r i g h t - o f - w a y  for utility 
purposes alone, T h i s  c ould have also 
resul t e d  in s i g n i f i c a n t  a d d e d  costs to 
be borne by tha u t i l i t y  consumers 
through i n creased rates for u t i l it y  
services so provided.

Under the practice of jointly u s i ng 
a common rigRTl-of-WAy, there are two 
broad areao or conc e r n  to Highway and

'util i t y  o f f i c x a m  a n ^ e .  . F ir s t  la the 
cost or relocating, r e p l acing, or 
g q i l H t l n g  utlllfcy r a c i i i tlea that fall 
fTT. LllB US 111 Uf  >V \ mprpirm'.
iigjrt1 uru

Keloc a a n d  Ad His tments.
_ed'CTd, lfl'tttt insta l l a t i o n  oi utility 
facilities along or across h i g h w a y 
r i g h t-of-way and tha ma nn e r  in w hich 
they oc c u p y  and jointly use such 
right-of-way, commo n l y  r e f e r r e d  to as 
the Accom m o d a t io n  of U t i l i t ies.

■Efcderal-aid fu nds mav parf.lr.ina-r.e_ in 
r e locating u t i l l t i aa d i a p l ^ a d  hy « 

'■jropoaed~hij>Hway~pro1act w h e n  car.tajn 
conditions have been m e t.

£ J U & t  of all, you should cheeky with 
the S tate h ighw a y  department tp be sure 
you are in c ompliance with the 
a p p r op r i a t e  State p r o c e d u r e s.

If the HVP only
the owner of the land and are not 
s erving some as p e c t of the "public then 
rthev would treated u n d e r  n o r m al 
a r . q u i a i . d n  w .  H  i i i H M n s o - a
prnpafty-

w hen i t is d e t er m i n e d  that the 
u t i l i t y  is in fact serv i n g  the "public," 
the next step is to det er m i n e  AtaiflQaf 
the u t i l it y  a d j u s tm e n t s  are potentially 

yi h 1 r ? nr i. l i i m  i.-i i"rt pmrarro.— nr 
general, F e d e r a l - e i d  funds m a v 
D arMf.l.pa.gg"ld the coats nf . ^ riiustlna 
u t ilities w h e r e :

*  the utility has a legal
c o m p e n s a b le  Interest in its

iresent location bv reas o n . o f  
iQlding a fee or TnT¥*TGTrT7n ^  

5 a a l  property; or
■■ ■ -  —  j

£

* the State is a u thorized by 

ataSusa tti.paiLEnr rna ugiJCIty 
adjustment; or

* the util i ty  la owned bv a 
gfly r r n i r a n o .U m i l .t, is within
puSltq p j f t h cfiTHTtTir
governmental, unit is not 
required by law or agre e m e n t  to 
relocate its facilities.

._If. a ft e r  the above is satisfied, it 
is d e t e r m i n e d  that the new rl p h t s - o f - w a y 
are requ i r e d fnr r h a - u J i T I t y . there""arg 
two options a v ailable for obt a i n i ng  the 
right-of-way. First, the utlllfrv may 
obtain the r e p l a cement: H  <rh-»nfl»Mav and 
J^e r e imbursed for its coats. The second
T T ~ V W P  the t-n hfl rrha
r a s p o n s i ble partv for o b t a in i n g  the 
ri|ht-ai!-w*y. This needs to be covered 
as part of the u t i li t y  r e location 
agreement b e t w e e n  the h i g h w a y agency and 
the public u t i l i t y  a p p ro v e d  by the FHWA 
Division Office. Wh ea a — tha H i ghway 
agency, .in c h L a l a l a g  tha-raplecement 
r i a h t s - o f - w a v. the provisions of the 
U n i f o r m  Act will apply. K - t h e ,  
a greement calls for the u t i l ity to 
■provide- tha - y.igh t s - e t-^'gy-r -frh e.ifa±fnrm 
\ct does not apply.

1 4 .g \ J o in t  Dew toflm ant/M ultfp le  U s e

Highway joint davelopment/muifbipla 
use projects have b een c a r r i e d ^ u t  for 
many purposes, but the b a s i c V o j e c t i v e s  
have been Rs achieve b e ttei^Compati- 
bility betwffkn the h i g h w a j y S n d  its 
e n v i r o n m e n t  to obtairurmaximum 
benefits from s)ha use o^ri n c r e a s in g l y  
scarce right-ofX'ay.

Joint develo p m e nt  A u i t i p l e  use projects 
can have a major influence on highway 
location and d e si g ^ T \ t f o n - h i g h w a y  
a c t i vi t i e s  such a #  h o m i n g ,  business 
activities, parkJrig, a n &  r ecreation can 
be locatad in the airspace above or 
below the high w ay  or on la^d a d j acent to 
the highway. /Th e  designs fVr both the 
h ighw a y  and tfle n o n - h i g h w a y  YLeraents 
must be developed in close c oV r dinAtion 
an d  with a ^ v l a w  toward a c h ieving 
e s t h e t i c  Jformony, safety, over a ll  
e c o n o m y j ^ a n d  c o m p a t i b i l i t y  w i t h \ h a  
a d j o i n i n g  neighborhood,

)int d e v e l o p m e n t / m u l t i p l e  use\. 
appjfi.es not only to c o o p e r a t iv e  p l a c i n g  
bjythe high wa y  and the n o n - h i gh w a y  
fancies, but also involves concern ffcr 
Jnd use beyond the immediate highway; 

fig h t - o f- w a y . Tha intent is to
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March 30, 1984

ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. F I R E W E E D  L A N E  • SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907)276-3235

TO: All House Members

&FROM: David Hutchens A J s tts * '

SUBJECT: CS for CS for SB 67 (Rules) -
\Je/^| b  S S l S T S -

Eventually the House will get to its Daily Calendar for 3-
29. When that time comes, please support SB67.

This bill provides for reimburisement by municipalities pf 
the net cost of relocating utility facilities when municipal road 
projects force their relocation. Most municipa l i t i e s  have in 
fact paid these costs in the past just as the State Department of 
Transportation has done since 1973. Some m u nicipalities are now 
refusing to participate in these r e l o c a t i o n  expenses, and we see 
a growing trend in that direction.

the munic
These relocation expenses should p r o p e r l y  be pa id f o r by, 
cipalities as a p a r t .  of the road project. E ^ s o m e ^ E a e e s ^

making. The munici p a l i t y  considers 
project, but only part of its costs.

t f i atf T H t i  e~cos t v q F T H c s ' /  
ion s "* in ,;’dec i s'ion 

all the benefits of the road

The problem to the utilities' c p n sumers is very real. A 
distribution line will typically be financed for 35 years. If 
the utility is forced to replace that line without reimbursement 
after 5 years, the consumers then have to pay 65 years' worth of 
debt on that facility in 35 years.

  .j«— »rir-Tpr~*p~‘— t.- ,l-vtrvrr,r'
the .'...utility IfnesJ” were .there „ first. * 

example, has b e t w e e n  lOO and 200 miles of
in m a n y ^ j  

Chugach Electric", 
line which were installed before there w e r e  adjacent roads, before 
there was any formal permit or easement process, and in some 
cases before those areas were within m u n i c i p a l  boundaries. It 
would be extremely unfair for them n o w  to be required to move 
those facilities at their own expense to accommodate a new road 
project.

In total economic terms it would not really make much 
difference whether relocation costs are paid by utility ratepayers 
or municipal tax payers, but in many ca s e s  they are not the same

DEMOCRACY IN A C TIO N



people. For example, the City of Kenai is one of those 
municipalities which refuses to pay. They are one of several 
communities within the service area of Homer Electric Association. 
When the city of Kenai refuses to pay, the result is to transfer 
part of the cost of City of Kenai road projects to residents of 
the other communities throughout the H E A  service area.

In the interest of simple fairness, please vote for SB 
67. The cost causer should be the cost payer.

\
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ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.
237 E . F IREW EED  LA N E  • SU ITE  301 

A N CH O RA G E , A LASKA  99503 • (907) 276-3235

M a r c h  3, 1 9 8 7

R e p r e s e n t a t i v e  B e t t e  C a t o  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  C a t o :

T h a n k  y o u  f o r  i n t r o d u c i n g  H B  1 5 5 . "  ISS’"'

I n  r e g a r d  t o  t h e  r e l o c a t i o n  o f  u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  a 

m u n i c i p a l  c o n s t r u c t i o n  p r o j e c t ,  t h i s  l e g i s l a t i o n  w o u l d  c l a r i f y  t h e  

l a w  a s  t o  w h e n  t h e  u t i l i t y  p a y s  a n d  w h e n  t h e  m u n i c i p a l i t y  p a y s .  I f  

t h e r e  i s  a w r i t t e n  a g r e e m e n t  o n  t h e s e  m a t t e r s  b e t w e e n  t h e  p a r t i e s ,  

t h a t  a g r e e m e n t  w o u l d  g o v e r n .  I f  t h e r e  i s  n o t  a w r i t t e n  a g r e e m e n t  o n  

a l l o c a t i o n  o f  c o s t s ,  t h e  m u n i c i p a l i t y  w o u l d  p a y  i f  t h e  u t i l i t y  

f a c i l i t y  i s  p r o p e r l y  l o c a t e d  u n d e r  a p e r m i t  o r  i f  t h e  u t i l i t y  

f a c i l i t y  w a s  i n s t a l l e d  b e f o r e  t h e  m u n i c i p a l i t y  p e r m i t  s y s t e m  a p p l i e d  

t o  t h e  c o n s t r u c t i o n  o f  t h e  f a c i l i t y  i n  q u e s t i o n  i n  q u e s t i o n .

T h e  e f f e c t  o f  a l l  t h i s  i s  t o  r e s o l v e  a l o n g - s t a n d i n g  d i s p u t e  b y  

p r o t e c t i n g  t h e  u t i l i t y  i n v e s t m e n t  i n  e x i s t i n g  f a c i l i t i e s .  I t  w i l l  

r e q u i r e  m u n i c i p a l i t i e s  i n  s o m e  c a s e s  t o  i n c l u d e  u t i l i t y  r e l o c a t i o n  

c o s t s  i n  t h e  c o s t  o f  m u n i c i p a l  c o n s t r u c t i o n  p r o j e c t s  w h i c h  w o u l d  

o t h e r w i s e  b e  i n  d i s p u t e  b e t w e e n  t h e  p a r t i e s .

B y  m i k i n g  t h e s e  u t i l i t y  r e l o c a t i o n  c o s t s  a  p a r t  o f  t h e  c o s t  o f  t h e  

h i g h w a y  p r o j e c t ,  t h e  l o c a l  u t i l i t y  r a t e  p a y e r  i s  r e l i e v e d  o f  t h i s  

b u r d e n .  I n  m o s t  c a s e s  a S t a t e  o r  f e d e r a l  g r a n t  i s  t h e  f u n d i n g  s o u r c e  

f o r  t h e  r o a d  p r o j e c t .  I n  t h o s e  c a s e s ,  t h e s e  r e l o c a t i o n  c o s t s  w o u l d  

b e  t r a n s f e r r e d  t o  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t .

In  s o m e  c a s e s  t h e  e x p e n s e  w i l l  b e  a s s u m e d  b y  t h e  m u n i c i a p l i t y .  W h e n  

t h i s  e x p e n s e  i s  t r a n s f e r r e d  f r o m  t h e  l o c a l  u t i l i t y  r a t e  p a y e r  t o  t h e  

l o c a l  m u n i c i p a l  t a x p a y e r ,  t h e r e  i s  n o  n e t  c h a n g e  f o r  r e s i d e n t s  w h o  

a r e  i n  b o t h  r o l e s .  H o w e v e r ,  a u t i l i t y ' s  c o n s u m e r s  a n d  t h e  

m u n i c i p a l i t y ' s  t a x p a y e r s  a r e  n o t  a l w a y s  t h e  s a m e  p e o p l e .  F a i r n e s s  

r e q u i r e s  t h a t  i f  a m u n i c i p a l  p r o j e c t  c a u s e s  t h e  c o s t  o f  r e l o c a t i n g

DEMOCRACY IN ACTION
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231 W EVERGREEN AVE 
PALMER. ALASKA 99645

C I T Y  OF  P A L M E R

Phone |907| 745-3271

A HOME RULE CITY

March 24, 1987

The Honorable Mike Szymanski 

Senator
State of Alaska 
Box V

Juneau, Alaska 99811

RE: HB 155 Utility Relocation

Dear Senator Szymanski,

Like so many things, if you don't succeed at first, try, try again, and 

HB 155 Utility Relocation is a good example of this.

For the past two Legislative Sessions, the question of utility relocation 

responsibility has been presented to the legislators for consideration which 

if enacted would place an undue burden on the local political entities.

The problems which confront the City of Palmer are not unique to our city 

alrne but other cities and boroughs within the State where the utilities 
are not municipally-owned.

Even though the City of Palmer has had a permitting system in effect since 

1981, we find during reconstruction of streets and underground utilities, 

the permit allocation of right-of-way use has not been followed as specified. 

Naturally, the utility has to bear the relocation cost as a part of the 
agreement signed. However, our biggest problems are the utilities installed 
prior to our permitting system. Those utilities meander all over the right-of-way 
at varying depths. By grand-fathering ALL previously installed utilities 
gives the utilities a free ride for their errors at taxpayers expense.
The utilities are not accountable for their mistakes which is wrong. Even 
worse is to allow a two (2) foot horizontal error in the utility placement.
This is impossible to live with. Our utility permit requires the utility 
to be placed within a 0-5 foot area from the property line, no more, no 
less. If a utility cannot be placed in a five (5) foot area, then something 
is wrong.

Using our adopted design for a collector street, the width is 44 feet back-of-curb 
to back-of-curb without sidewalks. Using a 60 foot right-of-way, this utility 
corridor becomes very important if each utility uses their share properly 

and is considerate of their fellow utilities.

T V c .e w t 'f l  A ft** . " f w W —J J .

A GROW IN G FRONTIER IN THE HEART O r 'H E  MATANUSKA V A ..E Y



The Honorable Mike Szymanski
March 24, 1987
Page 2

In my 26 years in the municipal field, ranging from a Sewer and Water Plant 

Operator to Director of Public Works to City Manager, I have found that 

the utilities are reluctar.t to spend the money or have on staff a qualified 

surveyor to lay out the exact location of the right-of-way. The employees 

assigned to the task are instructed to install the utility according to 

the work order which in many cases is vague or impossible to relate to actual 
field conditions. For example, if undergrGwth has occurred in the right-of-way, 

rather than clear through this obstacle, the construction crews would install 
the utility further out in the right-of-way to avoid the undergrowth, further 

compounding the inevitable problem.

I have no problem with my sharing the burden of relocation if in fact the 
City of Palmer errored when the permit was issued or was issued in good 

faith with the population change requiring an entirely different or wider 

right-of-way to accommodate a higher volume street which was not forecasted 
in the Comprehensive Plan. An interesting point, not one mention is made 
of the Comprehensive Plan in this bill as a basis for relocation cost allocation.

We have a tendency to absolve the past errors here in Alaska which continues 

to haunt us no matter how good our intentions are, and this is another example. 
The City of Palmer urges you to vote against House Bill 155.

Should you have any questions, please contact me.

Yours truly,

David L. Soul ak 
City Manager 
City of Palmer

DLS/cac

cc: Scott Burgess

Mayor Carte'
House Transportation & Finance Committee Members
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S e n a t e
C o m m u n i ty  a n t i  R e g io n a l  S f f a i 'r ^  C o m m tt te e

TO: S e n a t e  C & R A  M e m b e ^ A p r i l  2, 1987

F R O M : S e n a t e  C & R A  S t a f f L

RE: S B  155 - R e l a t i n g  t o  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of 

u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  t h e  c o n s t r u c t i o n  of r o a d  o r  

o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y

V a r i o u s  v e r s i o n s  o f  t h i s  b i l l  h a v e  b e e n  in  t h e  l e g i s l a t u r e  f o r  

at  l e a s t  f i v e  y e a r s .  I n  g e n e r a l  u t i l i t i e s  s u p p o r t  t h e  b i l l  

a n d  m u n i c i p a l i t i e s  o p p o s e  it. T h e r e  w i l l  b e  r e p r e s e n t a t i v e s  

f r o m  b o t h  g r o u p s  t o  t e s t i f y  a t  t h e  h e a r i n g  today.

i t  is n o t  a n t i c i p a t e d  t h a t  S B  155 w i l l  p a s s  o u t  of  c o m m i t t e e  

t o d a y ,  b u t  r a t h e r ,  a f t e r  all t e s t i m o n y ,  s t a f f  w i l l  w o r k  w i t h  

i n t e r e s t e d  c o m m i t t e e  m e m b e r s  a n d  o t h e r  p a r t i e s  a n d  b r i n g  a 

c o m m i t t e e  s u b s t i t u t e  b a c k  t o  c o m m i t t e e  i n  t h e  n e a r  f u t u r e .

I n c l u d e d  i n  t h i s  p a c k e t  is a z e r o  f i s c a l  n o t e  f r o m  t h e  

D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  a s t a t e m e n t  f o r m  

t h e  A l a s k a  M u n i c i p a l  L e a g u e ;  m a t e r i a l ,  i n c l u d i n g  s u g g e s t e d  

amendments, f r o m  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ;  a n d  t w o  

l e t t e r s  f r o m  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n .
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TELEPHONE 
(907) 586-1325

105 MUNICIPAL WAY. SUITE 301 
JUNEAU, ALASKA 99801

April 2, 1987

^ p '° p  .

® 8 ?
MEMORANDUM 

TO:

FR O M : 

S U B J E C T :

The Alaska Municipal League is opposed to SB 155 and shifting the cost of 

relocating utility facilities in connection with municipal construction in 

rights-of-way from the utility company to the municipality. The A M L  has 

opposed this effort every year similar legislation has been introduced 

into the Legislature; most recently, SB 67 in the 13th Legislature. The 

legislation, if passed, would deviate from common and case law.

The AML's 1987 Policy Statement was most recently revised and adopted by 

the membership, representing 124 municipalities, at their annual meeting 

in Juneau last November. On page 17 of the Policy Statement, it states 
the following:

Utility Relocation Costs: The League opposes any effort to shift to

municipalities the cost of all non-municipal, utility relocation 

within existing rights-of-way associated with municipal street work.

As 12 McQuillan, Municipal Corpor a t i o n s , Section 34.74 on page 183 states:

The fundamental common-law right applicable to franchises in streets 

is that the utility company must relocate its facilities in public 

streets when changes are required by public necessity. Accordingly, 

it is generally held that the municipality may require a change in 

the location of pipes or other underground facilities of the grantee 

of a franchise, where public convenience or security require it, 

even at the grantee's own expense, and even in the face of a protest 

by a consumer. It makes no difference whether the surface or 

subsurface or streets is involved.

The common law rule referenced above can be modified by Legislative action 

or contract agreement between the municipality and the utility company. 

The League urges the legislature not to change common law and practice, 

and, instead, leave the matters addressed in this bill to local officials 

to work out with local utilities in the best interest of the local public.

Senator Arliss Sturgulewski, Chair

Members of the Senate Community and Regional Affairs Committee 

Scott /^^"urgess , ̂ xeci5t_ive~ Director 

SB 155 - Relocation of Utility Facilities

MES'BEB OP THE NATIONAL LEAGUE OF CITIES AND Tm£  NATIONAL ASSOCIATION O F  COUNT IES
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Municipal rights-of-way are first and foremost for transportation and 

roads. As a secondary use, utility companies have a right to use the

rights-of-way as utility corridors. Such use is in lieu of the utility

having to purchase their own rights-of-way, and is usually free or with a 

minimum permit :ee in the larger municipalities. However, the use of the 

right-of-way for little or no cost is with the understanding that the 

utility will relocate their facilities, if necessary, to accommodate road 

improvements, unless provided for differently in individual ordinances or 

franchise agreements between municipal and utility companies.

The proposed legislation does not distinguish between private, for-profit, 

investor-owned utilities and non-profit and REA utilities, nor between the 

regulated, essential utilities such as gas and electrical on one hand and 

the unregulated, unessential utilities such as cable television on the 

other. The potential cost of relocating utilities for the utility com­

panies is just the cost of doing business, counter- balanced by the 

savings of not having to buy the rights-of-way from a land owner. Utility 

companies have always known upfront that they could potentially incur 

relocation costs in the event that road improvements are necessary. A ny 

change' in this by the Legislature is an intrusion into the local authority

of the municipalities and their road powers.

Shifting the cost of utility relocation, as proposed in this bill, would 

shift the cost from the rate payer to the taxpayer. The additional cost 

may mean that necessary road improvements, necessary for public safety, 

may be delayed or simply not done given limited road construction dollars. 

This is especially true for local improvement districts and for boroughs 

with limited road powers and road service areas with limited dollars 
available.

The situation is also different than it is with state road construction. 

The State owns its rights-o.'-way in fee simple. They have complete 

control over their roads and c n prohibit their use by utility companies. 

Municipalities cannot. The State Department of Transportation also 

operates with a large professional staff which is capable of supervising 

the permitting, planning, and installation of utilities in their roadways, 

including requiring "as-builts" of the facilities installed. Many 

municipalities do not require permits or fees or have tight controls over 

the utility companies and where and how they placed their utilities in the 

rights-of-way. A nd w h y  should they build such expensive bureaucracies 

when it is common understanding that the utility will be responsible for 

relocating their facilities if necessary? Finally, the State of Alaska 

gets much of its highway improvement funds from the federal government. 

Therefore, it can build the cost of relocating utilities into the cost of 

the project end shift the costs to largely, third party, non-resident 

taxpayers.

In addition to the general argument that the legislation would 

inappropriately shift the cost of relocating utility facilities to the 

municipalities, the change from common law and past practice is made even 

more onerous in that such a change and the impact would be retroactive. 

Under Section 2 of the bill with the proposed added language of AS

29.35.075 (b)(2), the municipalities would be penalized for following the 

laws in place; i.e., many municipalities have allowed utilities to place
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their facilities in the rights-of-way without charge or without permits 

because the understanding and law required the utility company to bear the 

responsibility and cost to move them if necessary. Under the language of 

this section, if there is no permit system, the municipality would pay the 

cost of relocation.

One final point is relevant, again, only if you accept the basic concept 

of the bill, and we do not. While the cost to the municipality for 

relocating the utility facilities is discounted for upgrades and salvage 

value in subsection (d) of the bill, "useful remain life" is not. If the 

municipality is required to p ay for the cost of relocating the facility, 

it should have have to pay for brand new equipment if it has limited 

remaining life left; e.g., the telephone pole is old and rotting and would 

have had to be replaced in a year even if the municipality were not making 

road improvements which require their removal.

Again, the A M L  is opposed to SB 155 and s ifting the cost of utility 

relocation from the utility company to the municipality and the general 

ta x p a y e r s .

SAB;phi
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March 30, 19S7

Linda Anderson 
FNSB Liaison 
130 Seward St., Bn 304 
Juneau, AK 99801

Dear Ms. Anderson;

SUBJECT: SUGGESTED MODIFICATIONS TO LANGUAGE OF SB 155

Along the lines of our Brief conversations in Juneau on Friday, 
March 27, I recommend the following language be considered as a 
substitute bill for SB 155, "An act relating to the change, 
relocation or removal of utility facilities incident to the 
construction of road or other projects by a municipality."

1. Add to page 1, line 20, after the word "compliance.":

"The utility shall prepare an estimate of the work required by 
the order for review and approval by the municipality before 
beginning work."

2. Add to page 1, line 27, after the word "municipality.":

"The cost shall not exceed tha approved estimate unless agreed 
to by the municipality."

3. Remove the word "municipal" from page 2, line 1.

4. Add to page 2, line 3, after the word "horizontal":

"feet and one vertical"

5. Add to page 2, line 6, after the word "permits":

"in that right-of-way"

6. Add to page 2, line 6, after the word "facilities.":

W A S  ift i(/M
"and the facility Jar located auch-ftha t mee all applicable 
codes, regulations, and statutes at the time of its 
installation."

*
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I will immediately follow up these suggested wording changes in 
SB155 with a latter describing some of my concerns and the impetus 
for making these changes. Thank you for your attention to our 
suggestions in this matter.

Sincerely,Cj2oaA /̂ \a£a£,
Clark R. Milne 
Manager
Division of Civil Engineering

cc: Pat Walsh, Special Assistant to the Mayor, FNSB

cm8-141
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★  Fairbanks North Star Borough
809 Pioneer Road P.O. Box 1267 Fairbanks, Alaska 99707 907/452-4761

M E M O R A N D U M

TO: Dick Jackson, Administrator Director

THROUGH: Nell Kersten, Public Works Director

Clark Milne, Manager, Civil Engineering DivisionFROM:

DATE:

-C,

March 30, 1987

SUBJECT: NEED FOR MODIFICATIONS TO SB155, "RELOCATION OF UTILITIES
IN RIGHT-OF-WAYS"

To validate my latter which suggested changes to SB155 concerning 
municipalities (such as the FNSB) being responsible for paying 
utilities to remove or relocate existing utility facilities within 
right-of-ways, I would like to submit to you the comments below.

My first and foremost concern is that our FNSB utility permit system 
is quite young, having only been instituted on July 1, 1985. Thus, 
the majority of all utilities installed in road rights-of-way in the 
FNSB have been put in before our utility permit system was in effect, 
and the language of Section 29.35.075.(b)2 will probably be in effect 
the majority of the time. Thus, we will consistently be responsible 
for the costs of moving utility facilities in our rights-of-way. I 
believe this is inappropriate and not in the public’s best Interests, 
at least so far as the unrestricted wording of (b)2 imposes these 
costs on us.

Our experience in the Civil Engineering Division has been that the 
majority of the time when we require the removal or relocation of a 
utility facility from our right-of-way, it is due to a past failure of 
the utility to install the service line or facility properly in the 
first place. This Includes both aerial crossings that are too low, 
buried lines that are too shallow, and utility poles that intrude too 
closely to the existing road BhoulderB so that necessary road widening 
(within the right-of-way) requires the relocation of an existing pole, 
To require us to pay for these oversights, under-deBignB, and 
Inappropriate installations by the utility firms seems unconscionable. 
Thus, my suggested revision in the SB155 language (as noted in my 
letters to Linda Anderson and McKie Campbell, see attached), item no. 
4, which would require that the utility firm have installed the 
affected facility properly, i.e. to the standards of the applicable 
code or regulation, in the first place.

The most common and expensive instances of thlB type of facility that 
must be moved are aerial crossings above the roadway which are 
currently at less than the minimum 18 foot required by national 
electrical code. It ia our practice, and ia supported by tha common 
law, that the utility firm is wholly responsible for the costs of 
raising these substandard lines crossing our right-of-way to an 
appropriate, code/standard elevation above the road surface.
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Similarly, we have had significant problems and expenses due to the 
relocation of telephone or power lines below the road surface, We 
have found that all too often a utility placed a line too shallowly in 
the right-of-way and a new road project thus uncovers and interferes 
with it, Again, national e' "ic code requires that any power or 
telephone line must be burieu jt least 30" under the ground surface,
If only this were the common condition of buried utility lines in the 
FNSB our troubles would be nearly over I Unfortunately, there are 
many instances in our road projects where buried utility lines are 
very often found to be at anywhere from 4" to 24" below the ground 
surface--thus, the road interference with minor improvements to the 
roadway,

In both of the cases noted above, SB155 would automatically give the 
utility firm a "reprieve" from having to pay for their illegal and 
substandard utility placement. Without actually calculating the exact 
expenses generated by utility relocation for FNSB projects in the last 
few years, I believe that as a rough estimate approximately 10% of our 
capital improvement monies for road improvement projects would go to 
utility relocation were SB155 to be passed in the form submitted by 
Senator Josephson.

Other concerns I have tried to deal with in my revised language for 
SB155 are evidenced in the other items noted in my letters of March
30. The first item deals with ray concern that utility firms should 
work with the municipalities before beginning work on utility removal 
or relocation to assure that their field activities are cost-effective 
and solely done in an effort to replace or relocate the facility which 
is interfering with the legitimate uses of the road right-of-way. I 
fear circumstances where the utility could indiscriminately overcharge 
the municipality for unnecessary expenses, as well as situations where 
the replacement facility ia a superior and improved product to that 
which is being replaced, Neither of these two concerns is addressed 
in SB153 as originally submitted.

Item no. 2 would tend to assure that the costs as discussed and 
approved by the utility and municipality before beginning work are 
indeed those reached during construction. I foresee reasonable 
incidences where the initial cost estimate is exceeded, but believe 
that the municipalities can negotiate with the utilities in a timely 
manner to increase those agreed upon estimates for valid, discernable 
reasons.

Item no, 3 was requested because I do not know what a "municipal 
right-of-way" is. In the Borough we only have public rights-of-way, 
some of which are included within service areas and thus subject to 
municipal maintenance efforts.
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Item no. 4 addresses my concern that an often crucial dimension in the 
location of utility facilities is the exact depth or elevation of the 
line or pipe. I understand that many utility firms have extremely 
poor as-built records of the location of their facilities, but I 
believe this should be the utility's concern, problem and expense, not 
ours,

Item no. 5 deals with my cjncern that the existing FNSB utility permit 
system applies only to those rights-of-way within recognized road 
service areas. The revised language would read "before the 
municipality had a system for granting easements or permits in that 
right-of-way for utility facilities,” which would eliminate the. 
problem of us having to pay for facility relocations in rights-of-way 
not covered by a utility permit system such as ours because the permit 
system was restricted to rights-of-way within service areas. Thus, if 
a service area annexed new roads after the utility firm installed a 
facility (after July 1, 1985), and we later interfered with that 
facility with our transportation use of that road right-of-way, we 
would not be held responsible for the lack of our utility permit 
system, but rather the utility firm would be responsible for having to
f o l l o w  g o o d  puaafcioo and tho" a p p l i c a b l e  eodeo, raflvlafciono and

statutes" affecting that utility facility.

Finishing up with item no, 6 from my letter, I understand that it may 
be troublesome to do the research necessary to confirm what "codes, 
regulations and statutes "apply to the various situations wa find in 
needing utility relocations in our rights-of-way, but it seemed to me 
to be the moat just and fair dividing line when faced with paying for 
a utility relocation or not. I agree with the concept that if a 
utility firm acted within the applicable codes and standards of their 
industry and all applicable regulations and statutes within the State 
of Alaska, our dramatic modification of the use of a road right-of-way 
should include and require our payment for the relocation or removal 
of the affected utility facilities. It is interesting to note that I 
believe that I understand the utility's point of view of some of these 
costs and concerns. But I do not believe that they should be able to 
"end run" the existing common law and the common sense of justice 
inherent in having to pay for their own mistakes of the past.

For additional specifics or other questions, please feel free to 
contact me at ext. 351,

cm8-l43
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POUCYON
BUILDINGS, STRUCTURES It  IMPROVEMENTS

o t h \ r  im p ro vem en t s .  The U n i f o rm  Act 
t e q u a c e s  t h a t  such  t e n a n t  r e c e i v e  jc 
£ gm p e f a a t i o n t o r  "any . g.Udh"bUl l d f h g T  
s t r u c t u r e s ,  o r  im p ro v em en t s .  TTuF~Jenant 
rr i luu flyiaj PurafiAttsation' "even i f  J he  
l e a s e  r e q b l t e a  the t e n a n t  t o  remsVe any  
b u i l d i n g s \ s t r u c t u r e s ,  o r  improvemen ts  
a t  the  end\>£ tha  l e a s e  t e rm .

Any b u i l V i n g ,  s t r u c t u r e ,  ,i/6 r  o t h e r  
improvemen t  W n i c h  wou ld  be c o n s i d e r e d  to 
be r e a l  p r o p e r t y  i f  owned by t h e  owner 
o f  tha r e a l  p r o p e r t y  on w h i c h  i t  i s  
l o c a t e d  s h a l l  be c o n s i d e r e d  to be r e a l  
p r o p e r t y  f o r  a c q h i s i t i o n ^ p u r p o s e a .  
A c q u i s i t i o n  frora\the t enan t-owner  s h a l l  
f o l l o w  t he  same p io ced iy re s  as f o r  a f e e  
owner .

fj/fpr a t-annnt-nunaA
__________ s the lofount w h i c h  the

lmproveiiie n t-.rnn te-tt>yg.a4^~Ju^— Che'-fair

. J ua t  compansat  
im p ro v em en t ’!

market  v a l u e q f  th 
i t s  r em o v a l  v a l u e ,, 
Remo v a l  v a l u e  i T * d a n g  
s a l v a g e  v a l u e .

h o l e  p r o p e r t y  o r 
v e r  i s  g r e a t e r .  

lfl£flcOLQ-,Pa

The t e r y  1,s^j,yAg<> y n l n a i i  means 
the  .Rrof t abf i * o f  an 
i t em7~j?r o f f e r e e  f o r  sa l e  on the  
c o n d i t i o n  t E a t  At w i l l  be 
removed from t h e a p r o p e r t y  a t  the 
b u y e r ' s  e x pen s e ,  T a l l o w i n g  a 
r e a s o n a b l e  p e r i o d \ o f  t im e  to 
f i i t d  a p a r son  buy i j bg w i t h  
kmt iwledge o f  t h e  u t e s  and 
pu r po se s  f o r  w h i c h  i t  i s

a p t a b l e  and c a p a b l e  o f  b e i n g  
n e e d ,  i n c l u d i n g  s e p a r a t e  use o f  

t s e r v i c e a b l e  componen t !  and s c r a p  
' when t h e r e  i a  no r e a s o n a b l e  

p r o s p e c t  o f  s a l e  e x c e p t  on t h a t  
b a s i s .

Tha c o n t r i b u t o r y  v a l u e  c o n s i s t s  
of!  i -

1. The v a l u e  i n  p l a c e  o f  
b u i l d i n g ,  s t r u c t u r e ,  oj 
o t h e r  im p ro vem en t ,  the  
p r e s e n t  use  o f  w h i c h  i s

h i g h e s t  and b e s t  u s e  of  t i  
l a n d  t o  be a c q u i r e d ,  f o rma ts  
r e m a i n i n g  e c o nom ic  l i T a y o r

.T he  i n t e r i m  use  v a l u e ^ f  a 
lilding, s t r u c t u r e ,  Asv 

^ t h e r  imp ro vemen t ,  j f t e  
r e s en t  use o f  whigffi I s  n o t  

tHb p r o j e c t e d  h i g h e s t  and 
b e l t  u s e  o f  the S i n d  to be 
a c q u i r e d ,  f o r  a / i p e c i f i e d  
i n t r a r im  t ime p e r i o d  l o n g e r  
thanifcha remaining Caub ■>£
t h e  % a s e  ( i n / e r im  u s e  v a l u e  
i n c l u d e s  t h e / p r e s e n t  w o r t h  
o f  t h e \ s a l v « e  v a l u e  o f  the  
b u i l d i n g s , J e t r u c t u r e s ,  o r 
o t h e r  l i t pdSvemen ts a t  the  
end  o f  r b /  i n t e r i m  t im e  
p e r i o d )  ; / o r

3. The va j  
b u i l H l i g - ,  
o t h e r / .m p j  
p r e sa i n t  usl  
t h e  J l i g h es l  
t h e / l a n T T c  
they r em a i n i t

p l a c e  o f  a 
t r u c t u r e j  
'vement,

m r  
t h e

o f  w h i c h  i s  n o t  
of

be a c q u i r e d ,  f o r
taxfn thZ '

n ynrth ref its
at the a nd ofs y l v a p a  Vahid 

i a  l e a s e  t e i

No .pavnirnt s h a l l  be 
tenant-ownafr f o r  any ^

r e t e n a n t  " o w n e r , 
o n a i d a r a t l o n  to’r 8he p a y m e n t ,  
s s i g n s ,  t r a n s f e r s  A a n d  r e l e a s e s  

to the a c q u i r i n g  a g e n c y  g l l  of 
tha-.t e n a n t - o w n e r ' a  g i g h t ,  title, 

a n d  i n t e r e s t  i n the gimpr o v e rrant;

b .  The owner of t h a r a a l  
p r o p e r t y  on w h l c»  the  
im p ro vemen t  i a  l o c a t e d  
d i s c l a i m s  a l l  i n m r e s t  i n  
t h e  improvemen t ;  |m d

__________ lo t  r e a n l t
i n  the  d t T p l i c a t i Q i y o f  any
compunc t ion other
au-frhwte«L-by_lax •

r i s e

T h i s  p r o v i s i o n  s h a l l  n o t  be 
Cons t rued  to d e p r i v e  the t e n a n t ^ w n e r  o f  
Iny r i g h t s  to r e j e c t  payment undsU: t h i s  

^ p r o v i s i o n  and to o b t a i n  payment n r  such  
p r o p e r t y  i n t e r e s t s  i n  a c c o rd an ce  w i t h  
o t h e r  a p p l i c a b l e  l aw .

14.EL UtHfr fUlocttion and 
N x m m f f l b n ~

H i s t o r i c a l l y ,  i t  has been i n  t h e  
ub 1 1  c _ J j t e r ‘e V L .f o r  p u b l i c  u t i l i t y  
a c i l i t i as to iMjjT and o c cup iL t'he 

rTaTTt-of -wav  of  sub) I rTTa IdA . . and■ • 
s t r e e t s . _ T h i s  i s  e s p e c i a l l y  the c a s e  on
I
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l o c a l  road* and s t r e e t *  t h a t  p r i m a r i l y  
p r o v i d e  a l a n d  a a r v i c a  f u n c t i o n  to

P.9

a b u t t i n g  r e s i d e n t s ,  aa w a l l  as on 
c o n v e n t i o n a l  h i g hway s  
c o m b i n a t i o n  o f  l o c a l ,  S t a t e ,  and

t h a t  s e r v e  a

r e g i o n a l  t r a f f i c  n e e d s .  J h i a  p r a c t i c e  
j i a a  g e n e r a l l y  bean f o l l o w e r n a r l o n u J f f i  
qlncw tn a  aar{ .y r n r w H rtn..n£-i*M-»; > 
h ig hway  t r a n s p o r t a t i o n  n e tw o rks .  O v e r  
many y i a r s ,  i t  has p r o v e n  to  o f f e r  t h e  
most f e a s i b l e ,  e c o n om i c ,  and r e l i s h ) *  
s o l u t i o n  f o r  t r a n s p o r t i n g  p e o p l e ,  g oods ,  
and p u b l i c  s e r v i c e  c ommod i t i e s  (w a te r ,  
e l e c t r i c i t y ,  c om m u n i c a t i o n s ,  gae, o i l ,  
e t c . ) ,  a l l  o f  w h i c h  a r e  v i t a l  to the  
g e n e r a l  w e l f a r e ,  s a f e t y ,  h e a l t h ,  and 
w e l l  be ing ' o f  o u r  c i t i z e n s .  To have 
done o t h e r w i s e  w ou l d  h a v e  r e q u i r e d  a 
t remendous i n c r e a s e  i n  t h e  a c q u i s i t i o n  
o f  a d d i t i o n a l  r i g h t- o f-w ay  f o r  u t i l i t y  
pu r p o s e s  a l o n a ,  T h i s  c o u l d  have a l s o  
r e s u l t e d  i n  s i g n i f i c a n t  added c o s ts  to  
be bo rne  by tha  u t i l i t y  consumers 
t h r o ug h  i n c r e a s e d  r a t e s  f o r  u t i l i t y  
s e r v i c e s  so p r o v i d e d .

Under t h e  p r a c t i c e  o f  j o i n t l y  u s i ng 
a common r i g h t - o r- w a y , t h e r e  a r e  two 
broad a r e a s  or c o n c e r n  to h ighway and

" u t i l i t y  o f f i c i a l  a i . n t g ,  F l r s t i s  the 
c o a t  o f  r e l o c a t i n g ,  r e p l a c i n g ,  oris i o u iql j.ii ̂  * Ui.
a f l j l l f l t l n g  u t i l i t y  r a c m t i a s  t h a t  f a l l  
i l l  Lli* pa i l l  i/f

fiTfra .  tr,nmfrrwliv r e f e r r e d  f cgaa
   , 5T o c a c i o n 9  and Ad iua tme n t a T ^

TeiAPia, i s  cna i n s t a l l a t i o n  of" u t i l i t y  
f a c i l i t i e s  a l o n g  o r  a c r o s s  h ighway 
r i g h t-o f-way  and tha  manner i n  wh i c h  
they o c cupy  and  j o i n t l y  use  such  
r i g h t- o f-w ay ,  commonly r e f e r r e d  to as 
the  Accommoda-ion o f  U t i l i t i e s .

. E e d e r a l- a i d  f und s  mav BfljLtlcJ-pAta ^  
r e l o c a t i n g  u t i l i t i e s  riigp-lAraH hy a 

“j r o p o a e d  h i g h w a y  p r o j e c t  w h e n  c e r t a in 
c o n d i t i o n s  have been met.

F i i ^ t  of  a i l ,  you s h o u l d  cheeky wl t h  
t h e  S t a t e  h i g hway  d e p a r tm en t  tp be su r e  
you a r e  i d  c o m p l i a n c e  w i t h  the 
a p p r o p r i a t e  S t a t e  p r o c e d u r e s.

I f  the  £ & a i l X t l a a  "*■» o u l y  
the  owner of the  . land a nd a r e  no t  
s e r v i n g  some a s p e c t  o f  t h e  " p u b l i c "  t hen  
they_jwnnld_.be t r e a t e d  u n d e r  no rma l  
ar.qn 1 gi{• ̂ 071 p S S S S S H H F g g g  pUutt-a 
prnpitrty.-

When i t  i a  d e t e rm i n e d  t h a t  the 
u t i l i t y  i s  i n  f a c t  s e r v i n g  the  " p u b l i c , " 
t h e  n e x t  s t e p  i a  to d e t e rm i n e  A a fg fP b f  
t h e  u t i l i t y  a d j u s tm e n t s  a r e  D o t e n t i a l l y  
»n yihi«TTor rrnTTn-ny.— iff
g e n e r a l ,  F a d a r a l- a i d  f unds  mav 
pa r ftc.l.nfl.rg*'-It) the c o s t s  p'fT iH Iua t I n g 
u t i l i t i e s  w h e r e :

★ the  u t i l i t y  has a l e g a l
c ompensab l e  i n t e r e s t  I n  i t s

S r e s e n t  l o c a t i o n  bv r e a s o n  o f  
o l d i n g  a f i s . _ o r J j i i i B * n ' E t Q  tfta 

j a a l  p r o p e r t y ;  o r

*  tha S t a t e  i a  a u t h o r i z e d  by 
s t a t u s  tp pay„ fn r  rna . u t l r f t y  
a d j u e tm e n t i  o r

* the  u t i l i t y  Is .  owned hv. a 
g&ypf fpme n f , i s  w i t h i n  
p u h l l o  p l f t h t - ^ f - va-y . q-?ra E ft r  
g o v e r nm e n t a l  u n i t  i s  n o t  
r e q u i r e d  by law or a g r e em en t  to 
r e l o c a t e  i t s  f a c i l i t i e s ,

f ,  a f t e r  the above i s  s a t i e f i e d ,  i t  
i s  d e t e rm i n e d  t h a t  the new r l ^ h t s - o f- w a y 
a r e  r e q u i r e d f o r  the . u l - l l l t v .  t h e r e  a r g  
two o p t i o n s  a v a i l a b l e  f o r  o b t a i n i n g  the 
r i g h t- o f-w ay .  F i r s t ,  the  u t i l i t y  nmy 
o b t a i n  t h » t‘ a p l i ^ f i n r r qV-'-'ft—fey  and
Jje r e im b u r s e d  f o r  i t s  c o a t s .  T h e  second  
fT~f l lP f.hn h j p f u j a y  Afl75V-y Efl Ha 
r e s p o n s i b l e  p a r t y f o r  o b t a i n i n g  t h e  
t*l ^ c - a i l . u j i y .  T h i s  needs to be c o v e r e d  
as p a r t  o f  t h e  u t i l i t y  r e l o c a t i o n  
ag reemen t  be tween  the  h ighway a g e n c y  and 
the  p u b l i c  u t i l i t y  approved  by t h e  FHWA 
D i v i s i o n  O f f i c e .  Where.-ths h i g hw a y  
ag ency . . I s . n h r n l n ' l n g the r ep l a c eme n t . 
r i g h t s- o f-w a v .  the  p r o v i s i o n s  o f  t h e  
Un i f o rm  Ac t  w i l l  a p p l y .  t£—tha- 
agreemen t  c a l l s  f o r  the u t i l i t y  to  
aro v-i d a EES r i g h t s-ec-way-T-frhe—U+ulform
l e t  does n o t  a p p l y .

1 4 . i jS J o ln t  D a v a lo p m a n t/ M u lt ip lB  Use

Highway j o i n t  dave lopmen t/mu jPb ip l a  
use p r o j ^ t s  have been c a r r i e d ^ u t  f o r  
many p u r p o s e s ,  but  the b a s i c  V n j e c t i v e s  
have been Be a c h i e v e  b e t t e ry co rapa t i-  
b i l i t y  b e tween  the h i g hw a j ^S nd  i t s  
e n v i r o nm e n t  ar^d to obta itwrmaxioum 
b e n e f i t s  f rom o j a  use o y i n c r e a s i n g l y  
s c a r c e  r i g h t- o f-w ay ,

J o i n t  deve iopmenc/tb iL i f f i p l e  use p r o j e c t s  
can have a m a jo r  i n M u e n c e  on h i g hw a y  
l o c a t i o n  and desigart \Non-h ighway  
a c t i v i t i e s  such a/ h o u s i n g ,  b u s i n e s s  
a c t i v i t i e s ,  p a rk im g ,  a m ^ r e c r e a t i o n  can  
be l o c a t e d  i n  ty& a i r s p a c e  above o r  
b e low  the h i g hway  o r  on latod a d j a c e n t  to 
t he  h i g hway .  /The d e s i g n s  f \ r  b o t h  t h e  
h ighway  and w\e non-h ighway E l em en t s  
must be d e v e l o p e d  i n  c l o s e  c o o r d i n a t i o n  
and w i t h  a / v i a w  toward a c h i e v i f t j  
e s t h e t i c  h a rmony ,  s a f e t y ,  o v e r ­
economy ̂ a n d  c o m p a t i b i l i t y  w i t h  
a d j o i n i n g  n e i g h b o r h o o d

j i n t  d e v e l o p m e n t / m u l t i p l e  u s e  , 
applrt.es n o t  o n l y  to c o o p e r a t i v e  p l a  
byy the  h ig hway  and the  non-highway 
a g e n c i e s ,  b u t  a l s o  i n v o l v e s  c o n c e r n  
J»nd use beyond tha immed ia te  h i g hw a y  
r i g h t- o f-w ay .  Tha i n t e n t  i s  to
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A L A S K 4  R U R A L  E L E C T R IC  C O O P E R A T I V E  
A S S O C IA T IO N ,  IN C .

237 E. F I R E W E E D  L A N E  » SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907) 276-3235

March 30, 1984

;La. ' b  /STS

TO: All House Members

FROM: David Hutchens

SUBJECT: CS for CS for SB 67 (Rules) - I

Eventually the House will get to its Daily Calendar for 3-
29. When that time comes, please support SB67.

This bill provides for reimbursement by municipalities pf 
the net cost of relocating utility facilities when municipal road 
projects force their relocation. Most municipalities have in 
fact paid these costs in the past just as the State Department of 
Transportation has done since 1973. Some municipalities are now 
refusing to participate in these relocation expenses, and we see a growing trend in that direction.

>aid for by_
some; cases;?

T h e s e  r e l o c a t i o n  e x p e n s e s  s h o u l d  p r o p e r l y  b e  
t h e  m u n i c i p a l i t i e s  as a D.artLof t h e  r o a d  p r o j e c t ,  flti 
fifhe^bs.t^pf ut i 1 fty r e l o c a t i o n s  ̂ ^canT^e m o r e  tfiarf'cne'^{Tost o f T H e  / 
fcoacL l t s e l ^ D  T h i s  s i t u a t i o n  l e a d s  c o  d i s t o r t i o n s  in ■ d e c i s i o n  
m a k i n g .  T h e  m u n i c i p a l i t y  c o n s i d e r s  a l l  t h e  b e n e f i t s  of the r o a d  
p r o j e c t ,  b u t  o n l y  p a r t  of its c o s t s .

The problem to the utilities' consumers is very real. A 
distribution line will typically be financed for 35 years. If 
the utility is forced to replace that line without reimbursement 
after 5 years, the consumers then have to pay 65 years' worth of 
debt on that facility in 35 years.

n many_ cases,the...utility.^ lines, were .there_. f irst. < 
Ch”rach Electric", for example, has between 100 and 200 miles of 

which were installed before there were adjacent roads, before 
e was any formal permit or easement process, and in some 

c ,es before those areas were within municipal boundaries. It 
would be extremely unfair for them now to be required to move 
those facilities at their own expense to accommodate a new road 
project.

In total economic terms it would not really make much 
difference whether relocation costs are paid by utility ratepayers 
or municipal tax payers, but in many cases they are not the same

DEM OCRACY IN  A C T IO N



people. For example, the City of Kenai is one of those 
municipalities which refuses to pay. They are one of several 
communities within the service area of Homer Electric Association 
When the city of Kenai refuses to pay, the result is to transfer 
part of the cost of City of Kenai road projects to residents of 
the other communities throughout the HEA service area.

I'.i the interest of simple fairness, please vote for SB 
• T1 ' cost causer should be the cost payer.



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. F I R E W E E D  L A N E  • SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907) 276-3235

March 3, 1987

Representative Bette Cato 

Pouch V
Juneau, AK 99811

Dear Representative Cato:

Thank you for introducing HB 155." S &  /££'''
In regard to the relocation of utility facilities incident to a 
municipal construction project, this legislation would clarify the 
law as to when the utility pays and when the municipality pays. If 
there is a written agreement on these matters between the parties, 
that agreement would govern. If there is not a written agreement on 
allocation of costs, the municipality would pay if the utility 
facility is properly located under a permit or if the utility 
facility was installed before the municipality permit system applied 
to the construction of the facility in quest.on in question.

The effect of all this is to resolve a long-standing dispute by 
protecting the utility investment in existing facilities. It will 
require municipalities in some cases to include utility relocation 
costs in the cost of municipal construction projects which would 
otherwise be in dispute between the parties.

By making these utility relocation costs a part of the cost of the 
highway project, the local utility rate payer is relieved of this 
burden. In most cases a State or federal grant is the funding source 
for the road project. In those cases, these relocation costs would 
be transferred to the state or federal government.

In some cases the expense will be assumed by the municiaplity. When 
this expense is transferred from the local utility rate payer to the 
local municipal taxpayer, there is no net change for residents who 

are in both roles. However, a utility's consumers and the 
municipality's taxpayers are not always the same people. Fairness 
requires that if a municipal project causes the cost of relocating

DEMOCRACY IN ACTION



utility facilities, then the municipality should be responsible 

that cost. It is also ' important that all of the costs as veil as 
of the benefits of a proposed project be considered at the time a 

municipality decides to relocate or viden a highvay. Without HB 
the municipality considers all of the benefits of a proposed proj 
but it only considers a part of the cost.

Sincerely,

David Hutchens
Executive Director



A HO M E RULE CITY

March 24, 1987

The Honorable Mike Szymar.ski 
Senator
State of Alaska 
Box V
Juneau, Alaska 99811

RE: HB 155 Utility Relocation

Dear Senator Szymanski,

Like so many things, if you don't succeed at first, try, try again, and 
HB 155 Utility Relocation is a good example of this.

For the past two Legislative Sessions, the question of utility relocation 
responsibility has been presented to the legislators for consideration which 
if enacted would place an undue burden on the local political entities.

The problems which confront the City of Palmer are not unique to our city 
alone but other cities and boroughs within the State where the utilities 
are not municipally-owned.

Even though the City of Palmer has had a permitting system in effect since 
1981, we find during reconstruction of streets and underground utilities, 
the permit allocation of right-of-way use has not been followed as specified. 
Naturally, the utility has to bear the relocation cost as a part of the 
agreement signed. However, our biggest problems are the utilities installed 
prior to our permitting system. Those utilities meander all over the right-of-way 
at varying depths. By grand-fathering ALL previously installed utilities 
gives the utilities a free ride for their errors at taxpayers expense.
The utilities are not accountable for their mistakes which is wrong. Even 
worse is to allow a two (2) foot horizontal error in the utility placement.
This is impossible to live with. Our utility permit requires the utility 
.o be placed within a 0-5 foot area from the property line, no more, no 
less. If a utility cannot be placed in a five (5) foot area, then something 
is wrong.

Using our adopted design for a collector street, the width is 44 feet back-of-curb 
to back-of-curb without sidewalks. Using a 60 foot right-of-way, this utility 
corridor becomes very important if each utility uses their share properly 
and is considerate of their fellow utilities.

AfW
u Jca-S p ‘J J } .

A GROWING rRCNTlER IN THE hEART Q f ~-t£ UA'A\uS*A vA„E<



The Honorable Mik? Szymanski 
March 24, 1987 
Page 2

In my 26 years in the municipal field, ranging from a Sewer and Water Plant 
Operator to Director of Public Works to City Manager, I have found that 
the utilities are reluctant to spend the money or have on staff a qualified 
surveyor to lay out the exact location of the right-of-way. The employees 
assigned to the task are instructed to install the utility according to 
the work order which in many cases is vague or impossible to relate to actual 
field conditions. For example, if undergrowth has occurred in the right-of-way, 
rather than clear through this obstacle, the construction crews would install 
the utility further out in the right-of-way to avoid the undergrowth, further 
compounding the inevitable problem.

I have no problem with my sharing the burden of relocation if in fact the 
City of Palmer errored when the permit was issued or was issued in good 
faith with the population change requiring an entirely different or wider 
right-of-way to accommodate a higher volume street which was not forecasted 
in the Comprehensive Plan. An interesting point, not one mention is made 
of the Comprehensive Plan in this bill as a basis for relocation cost allocation.

*

We have a tendency to absolve the past errors here in Alaska which continues 
to haunt us no matter how good our intentions are, and this is another example. 
The City of Palmer urges you to vote against House Bill 155.

Should you have any questions, please contact me.

Yours truly,

,■ ------- p—

David L. Soulak 
City Manager 
City of Palmer

DLS/cac

cc: Scott Burgess
Mayor Carte'
House Transportation & Finance Committee Members
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TITLE:  Utility Relocation on Municipal Projects d a t e :  3/9/87

BILL N O :  HB 155 APPROVED:  Mark Hickey

Commissioner

T h e  D e p a r t m e n t  _of T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  s u p p o r t s  

H B  1 5 5 .  . p  *

T h e  l e g i s l a t i o n  w o u l d  r e q u i r e  m u n i c i p a l i t i e s  t o  t r e a t  u t i l i t y  

r e l o c a t i o n ,. i n c i d e n t  t o  m u n i c i p a l  r o a d  a n d  o t h e r  p r o j e c t  

c o n s t r u c t i o n ,  i n  a m a n n e r  s i m i l a r  t o  t h a t  c u r r e n t l y  r e q u i r e d  f o r  

u t i l i t y  r e l o c a t i o n  o n  S t a t e  h i g h w a y ,  a i r p o r t  a n d  p u b l i c  f a c i l i t y ,  

c o n s t r u c t i o n .  A s  t h e  b i l l  i s  w r i t t e n ,  it w o u l d  a p p l y  o n l y  t o 

u t i l i t i e s  r e g u l a t e d  u n d e r  A S  4 2 . 0 5 .

i «

For further information call Susan Fleischhauer at 465-3900.
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STEVE COWPER, GOVERNOR '

□ P.O. BOX B
JUNEAU. ALASKA 99811-2100
PHONE: (907) 465-4700

□ 949 £ 36TH AVENUE, SUITE 400
ANCHORAGE, ALASKA 99508-4302
PHONE: (907) 563-1073

M a r c h  6, 1987

P O S I T I O N  P A P E R

i

RE: HB 155 —  "An A c t  r e l a t i n g  to the c h a nge, r e l o c a t i o n ,  or 
r e m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c t i o n  of 
road or o t h e r  p r o j e c t s  by a m u n i c i p a l i t y . "

S P O N S O R : R e p r e s e n t a t i v e  Ca t o

E f f e c t s  of B i l l :

S e c t i o n  1 of t h e  b i l l  s i m p l y  a d d s  a n o t h e r  h o m e  rule l i m i t a t i o n  
a p p r o p r i a t e  for t h i s  bill.

S e c t i o n  2 of the b i l l  d e s i g n a t e s  to m u n i c i p a l i t i e s  the p o w e r  to 
o r d e r  a u t i l i t y  w i t h i n  a m u n i c i p a l  g r a n t s  r i g h t - o f - w a y  to be 
c h a n g e d ,  r e l o c a t e d ,  or r e m o v e d  and p r o v i d e s  for the co s t  of the 
o r d e r  to b o r n e  by the m u n i c i p a l i t y  if the f a c i l i t y  is w i t h i n  
the m u n i c i p a l i t i e s '  j u r i s d i c t i o n .

C o m m e n t s :

T h e  m a j o r i t y  of u t i l i t y  f a c i l i t i e s  are o w n e d  and o p e r a t e d  by 
m u n i c i p a l i t i e s  in r u r a l  areas. T h i s  bill w i l l  p l a c e  the b u r d e n  
of all c o s t s  r e l a t i n g  to m o v e m e n t  of u t i l i t i e s  on the e n t i t y  
r e q u e s t i n g  t h e  m o v e m e n t .

B e c a u s e  of the c o s t s  a s s o c i a t e d  w i t h  u t i l i t y  r e l o c a t i o n ,  the 
D e p a r t m e n t  b e l i e v e s  that the p r o p o s e d  l e g i s l a t i o n  w o u l d  p r o v i d e  
the m e a n s  for m u n i c i p a l i t i e s  to t h o r o u g h l y  r e v i e w  p r o p o s e d  
c h a n g e s  b e f o r e  r e q u i r i n g  the m o v e m e n t ,  of u t i l i t i e s .  T h e  
D e p a r t m e n t  r e c o g n i z e s  that this bi l l  m a y  p l a c e  a d d i t i o n a l  c o s t s  
o n  g o v e r n m e n t s ,  but s i n c e  the c o s t  is c r e a t e d  by the local 
g o v e r n m e n t ,  th i s  is not u n r e a s o n a b l e .  T h e  D e p a r t m e n t  d o e s  not 
o p p o s e  t h i s  b i l l .

D a v i d  G. H o f f m a n ,  C o m m i s s i o n e r

21-P1LH



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

137 E. F IREW EED  LANE • SU ITE 301 
ANCHORAGE , ALASKA 99503 • (907) 276-3235

March 4, 1987

Representative Heinrich Springer, Chairman 
House Community and Regional Affairs Committee 

Pouch V
Juneau, AK 99811

Dear Representative Springer:

It vill be impossible for me to be present on Monday, March 9 when 

your committee cons^ • 3 HB 155. This letter is to express the
strong support our t u. Jiation has for this legislation. We hope 

this bill will resolve the long-standing problems between a number of 
utilities and municipalities regarding the cost of utility relocation 

incident to a municipal construction project.

This particular legislation resulted from negotiations between an 
Anchorage area utility and the Municipality of Anchorage. When I met 

with both parties in January they expressed support for the approach 

taken by this bill. Our associaition, looking at it from a statewide 
perspective, believes it is an important step forward.

However, we do suggest that the phrase "subject to regulation" which 

appears on lines J5-16 and 25 should be amended to read 
•certificated." This would have the effect of applying the policy of 

this legislation uniformly across the state in relations between 
municipalities and utilities whether or not the utilities are 
economically regulated by the Alaska Public Utilities Commission 
(APUC). Other disputes? between municipalities and utilities are 
subject to APUC jurisdiction whether or not the utility is regulated, 

and it is important that precedent be followed here.

Sincerely,

David Hutchens 
Executive Director

cc Representative Bette Cato

DEMOCRACY IN ACTION
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1 IN T H E  S E N A T E  B Y  J O S E P H S O N

2 S E N A T E  B I L L  NO. 155

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the c h a nge, r e l o c a t i o n ,  or  re-

7 m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c -

8 t i o n  of  r o a d  or  o t h e r  p r o j e c t s  by  a m u n i c i p a l i t y . "

9 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

10 ’V.S e c t i o n  l . - ^ A S  2 9 . 1 0 . 2 0 0  is a m e n d e d  by  a d d i n g  a n e w  p a r a g r a p h  to read:

11 (49) AS  2 9 . 3 5 . 0 7 5  ( r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s ) .

12 * Sec. 2. AS  2 9 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

13 Sec. 2 9 . 3 5 . 0 7 5 .  R E L O C A T I O N  O F  U T I L I T’ F A C I L I T I E S .  (a) If,

14 i n c i d e n t  to the c o n s t r u c t i o n  of  a r o a d  oj o t h e r  p r o j e c t ,  a m u n i c i p a l i -

15 ty d e t e r m i n e s  a nd o r d e r s  that a f a c i l i t y  of a u t i l i t y  s u b j e c t  to

16 r e g u l a t i o n  u n d e r  AS  4 2 . 0 5  that is l o c a t e d  a c r oss, along, over, u n d e r ,

12r il or w i t h i n  a r i g h t - o f - w a y  u n d e r  its j u r i s d i c t i o n  m u s t  b e  c h a n g e d ,

18y  r e l o c a t e d ,  o r  remov e d ,  the u t i l i t y  o w n i n g  or  m a i n t a i n i n g  t he f a c i l i t y

9 s h all change, r e l o cate, o r  r e m o v e  it in a c c o r d a n c e  w i t h  the order.

2(S^~------ T h e  o r d e r  s h a l l  p r o v i d e  a r e a s o n a b l e  t ime p e r i o d  for c o m p l i a n c e .  If

21 the u t i l i t y  f a c i l i t y  is n ot c h a n g e d ,  r e l o c a t e d ,  or r e m o v e d  u n d e r  the

22 order, the f a c i l i t y  b e c o m e s  an  u n a u t h o r i z e d  e n c r o a c h m e n t  a n d  m a y  be

23 d i s p o s e d  of b y  the m u n i c i p a l i t y .

24 (b) T he cost of change, r e l o c a t i o n ,  o r  r e m o v a l  of  a f a c i l i t y  of

25 a u t i l i t y  s u b j e c t  to r e g u l a t i o n  u n d e r  A S  4 2 . 0 5  n e c e s s i t a t e d  by  m u n i c i -

26 pal r o a d  or o t h e r  p r o j e c t  c o n s t r u c t i o n  s h a l l  be a l l o c a t e d  as p r o v i d e d

27 in the p e r m i t ,  f r a n chise, or o t h e r  a g r e e m e n t  w i t h  the m u n i c i p a l i t y .

28 If no s p e c i f i c  a l l o c a t i o n  has b e e n  a g r e e d  to, the cost s h a l l  be b o r n e

29 by  the m u n i c i p a l i t y  o n l y  if the f a c i l i t y  has b e e n  p l a c e d  in the

SB0155a -1- SB 155



5!

7

8 
9

10
11

12

13

14

15

(1) u n d e r  a v a l i d  e a s e m e n t  o r  p e r m i t  that s p e c i f i e s  the 

l o c a t i o n  of  t he f a c i l i t y  a n d  the f a c i l i t y  is w i t h i n  t wo h o r i z o n t a l  

fee t  o f  tha t  l o c ation; or

(2) b e f o r e  the m u n i c i p a l i t y  h a d  a s y s t e m  f or g r a n t i n g  

e a s e m e n t s  o r  p e r m i t s  f o r  u t i l i t y  f a c i l i t i e s .

(c) I n  (b) of this s e c t i o n ,  " c o s t  of change, r e l o c a t i o n ,  o r  

r e m o v a l "  m e a n s  the e n t i r e  cost i n c u r r e d  by a u t i l i t y  p r o p e r l y  a t t r i­

b u t e d  to the change, r e l o c a t i o n ,  o r  r e m o v a l  of a fa c i l i t y ,  less c o s t s  

f o r  i m p r o v e m e n t s  o r  u p g r a d i n g  n o t  r e q u i r e d  by  the change, r e l o c a t i o n ,  

o r  r e m o v a l ;  if a f a c i l i t y  is to be r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  

e q u i p m e n t ,  t h e r e  s h a l l  a l s o  be  s u b t r a c t e d  f r o m  t he e n t i r e  cost an y  

s a l v a g e  v a l u e  d e r i v e d  f r o m  the o l d  f a c i lity.

(d) T h i s  s e c t i o n  a p p l i e s  to h o m e  r u l e  a n d  g e n e r a l  l aw m u n i c i­

p a l i t i e s  .

municipal right-of-way

SB 155 -2- SB0155a



CS F O R  S E N A T E  B I L L  NO. 155 (C&RA)

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  entitled: "An A c t  r e l a t i n g  to the change, r e l o c a t i o n ,  or r e­

m o v a l  of  u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c­

ti o n  of r o a d  or o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y . "

BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 2 9 . 1 0 . 2 0 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(49) AS  2 9 . 3 5 . 0 7 5  ( r e l o c a t i o n  of  u t i l i t y  f a c i l i t i e s ) .

* Sec. 2. AS 29.35 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 2 9 . 3 5 . 0 7 5 .  R E L O C A T I O N  OF  U T I L I T Y  F A C I L I T I E S .  (a) If, 

i n c i d e n t  to the c o n s t r u c t i o n  of a r o a d  or o t h e r  p r o j e c t ,  a m u n i c i p a l i­

ty d e t e r m i n e s  a n d  o r d e r s  that a f a c i l i t y  of a u t i l i t y  •suhj-e-ct— ro 

gegtt-Lati-en  u n d e r  A S  4 2 .05 that is l o c a t e d  across, along, over, under, 

or w i t h i n  a r i g h t - o f - w a y  u n d e r  its j u r i s d i c t i o n  m u s t  be changed, 

r e l o c a t e d ,  or r e m o v e d ,  the u t i l i t y  o w n i n g  or m a i n t a i n i n g  the f a c i l i t y  

s h a l l  change, r e l o c a t e ,  or r e m o v e  it in a c c o r d a n c e  w i t h  the order. 

T h e  o r d e r  shall p r o v i d e  a r e a s o n a b l e  time p e r i o d  for c o m p l i a n c e .  If 

the u t i l i t y  f a c i l i t y  is n o t  changed, r e l o c a t e d ,  or r e m o v e d  u n d e r  the 

order, the f a c i l i t y  b e c o m e s  an u n a u t h o r i z e d  e n c r o a c h m e n t  a n d  m a y  be 

d i s p o s e d  of or r e l o c a t e d  b y  the m u n i c i p a l i t y .

(b) The cost o f  .change, r e l o c a t i o n ,  or r e m o v a l  of a f a c i l i t y  cf 

a u t i l i t y  subj-o c c -to r e g u l a t i o n  u n d e r  AS 42.05 n e c e s s i t a t e d  by m u n i c i­

pal  r o a d  or o t her p r o j e c t  c o n s t r u c t i o n  shall be a l l o c a t e d  as p r o v i d e d  

in the permit, f r a n c h i s e ,  or o t h e r  a g r e e m e n t  w i t h  the m u n i c i p a l i t y .  

If no s p ecific a l l o c a t i o n  has b e e n  a g r e e d  to, the cost shall be b orne 

by the m u n i c i p a l i t y  o n l y  if the f a c i l i t y  has b e e n  p l a c e d  in the

-i- C S S B  1 5 5 (C&RA)
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m u n i c i p a l  r i g h t - o f - w a y

(1) in a c c o r d a n c e  w i t h  a v a l i d  e a s e m e n t  o r  p e r m i t  that 

s p e c i f i e s  the l o c a t i o n  of the f a c i l i t y ;  or

(2) a f t e r  Ju n e  30, 1 987, in an a r e a  for w h i c h  the m u n i c­

ip a l i t y  does n o t  h a v e  a s y s t e m  for g r a n t i n g  e a s e m e n t s  or p e r m i t s  for 

u t i l i t y  f a c i l i t i e s  and if the f a c i l i t y  has b e e n  l o c a t e d  in c o m p l i a n c e  

w i t h  codes, r e g u l a t i o n s ,  and s t a t u t e s  a p p l i c a b l e  at the time o f  its

8 i n s t a l l a t i o n .

9 (c) In (b) of this section, " c o s t  o f  change, r e l o c a t i o n ,  or

10
r e m o v a l "  m e a n s  the e n t i r e  cost i n c u r r e d  b y  a u t i l i t y  p r o p e r l y  a t t r i­

b u t e d  to the change, r e l o c a t i o n ,  or r e m o v a l  o f  a facil i t y ,  less costs 

for i m p r o v e m e n t s  or u p g r a d i n g  n o t  r e q u i r e d  b y  the change, r e l o c a t i o n ,  

or removal, if a f a c i l i t y  is to b e  r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  

e q u i p m e n t ,  t here s h all also be  s u b t r a c t e d  f r o m  the e n t i r e  cost an> 

s a l v a g e  v a l u e  d e r i v e d  f r o m  the o l d  f a c i l i t y .

(d) T h i s  s e c t i o n  a p p l i e s  to h o m e  ru l e  and g e n e r a l  law m u n i c i­

p a l i t i e s  .

C S S B  I 5 5 ( C&RA)
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Senate
Community anb l\cgionr.l Affairs Committee

TO: S e n a t e  C & R A  M e m b e r s  , A p r i l  2, 1987

F R O M : S e n a t e  C & R A  Staff'

RE: S B  155 - R e l a t i n g  t o  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l  of 

u t i l i t y  f a c i l i t i e s  i n c i d e n t  t o  t h e  c o n s t r u c t i o n  o f  r o a d  or  

o t h e r  p r o j e c t s  ’y  a m u n i c i p a l i t y

V a r i o u s  v e r s i o n s  of  t h i s  b i l l  h a v e  b e e n  in t h e  l e g i s l a t u r e  f o r  

a t  l e a s t  f i v e  y e a r s .  I n  g e n e r a l  u t i l i t i e s  s u p p o r t  t h e  b i l l  

a n d  m u n i c i p a l i t i e s  o p p o s e  it. T h e r e  w i l l  b e  r e p r e s e n t a t i v e s  

f r o m  b o t h  g r o u p s  t o  t e s t i f y  a t  t h e  h e a r i n g  to d a y .

I t  is n o t  a n t i c i p a t e d  t h a t  S B  155 w i l l  p a s s  o u t  o f  c o m m i t t e e  

t o d a y ,  b u t  r a t h e r ,  a f t e r  a l l  t e s t i m o n y ,  s t a f f  w i l l  w o r k  w i t h  

i n t e r e s t e d  c o m m i t t e e  m e m b e r s  a n d  o t h e r  p a r t i e s  a n d  b r i n g  a 

c o m m i t t e e  s u b s t i t u t e  b a c k  t o  c o m m i t t e e  in t h e  n e a r  f u t ure.

I n c l u d e d  i n  t h i s  p a c k e t  is a z e r o  f i s c a l  n o t e  f r o m  t h e  

D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s ;  a s t a t e m e n t  f o r m  

t h e  A l a s k a  M u n i c i p a l  L e a g u e ;  m a t e r i a l ,  i n c l u d i n g  s u g g e s t e d  

am e n d m e n t s ,  f r o m  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h ;  a n d  t w o  

l e t t e r s  f r o m  t h e  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n .
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TELEPHONE 
(907) 586-1325

105 MUNICIPAL WAY, SUITE 301 
JUNEAU, ALASKA 99801

A p r i l  2, 1 9 8 7

4 p o r\
<3 1o

M E M O R A N D U M

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r

M e m b e r s  o f  t h e  S e n a t e  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  C o m m i t t e e

i ^ B u ^ e s s , ̂ c e c S t i v e ” D i r e c t o rF R O M :  S c o t t  A*3

S U B J E C T :  S B  1 5 5  - R e l o c a t i o n  o f  U t i l i t y  F a c i l i t i e s

T h e  A l a s k a  M u n i c i p a l  L e a g u e  is o p p o s e d  t o  S B  1 55 a n d  s h i f t i n g  t h e  c o s t  o f  

r e l o c a t i n g  u t i l i t y  f a c i l i t i e s  i n  c o n n e c t i o n  w i t h  m u n i c i p a l  c o n s t r u c t i o n  i n  

r i g h t s - o f - w a y  f r o m  t h e  u t i l i t y  c o m p a n y  t o  t h e  m u n i c i p a l i t y .  T h e  A M L  h a s  

o p p o s e d  t h i s  e f f o r t  e v e r y  y e a r  s i m i l a r  l e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  

i n t o  t h e  L e g i s l a t u r e ;  m o s t  r e c e n t l y ,  S B  67  i n  t h e  1 3 t h  L e g i s l a t u r e .  T h e  

l e g i s l a t i o n ,  if  p a s s e d ,  w o u l d  d e v i a t e  f r o m  c o m m o n  a n d  c a s e  law.

T h e  A M L ' s  1 9 8 7  P o l i c y  S t a t e m e n t  w a s  m o s t  r e c e n t l y  r e v i s e d  a n d  a d o p t e d  b y  

t h e  m e m b e r s h i p ,  r e p r e s e n t i n g  1 2 4  m u n i c i p a l i t i e s ,  a t  t h e i r  a n n u a l  m e e t i n g  

i n  J u n e a u  l a s t  N o v e m b e r .  O n  p a g e  17 o f  t h e  P o l i c y  S t a t e m e n t ,  it  s t a t e s  

t h e  f o l l o w i n g :

U t i l i t y  R e l o c a t i o n  C o s t s :  T h e  L e a g u e  o p p o s e s  a n y  e f f o r t  t o  s h i f t  to

m u n i c i p a l i t i e s  t h e  c o s t  o f  a l l  n o n - m u n i c i p a l ,  u t i l i t y  r e l o c a t i o n  

w i t h i n  e x i s t i n g  r i g h t s - o f - w a y  a s s o c i a t e d  w i t h  m u n i c i p a l  s t r e e t  w o r k .

A s  12  M c Q u i l l a n ,  M u n i c i p a l  C o r p o r a t i o n s , S e c t i o n  3 4 . 7 4  o n  p a g e  1 8 3  s t a t e s :

T h e  f u n d a m e n t a l  c o m m o n - l a w  r i g h t  a p p l i c a b l e  to f r a n c h i s e s  in  s t r e e t s  

is t h a t  t h e  u t i l i t y  c o m p a n y  m u s t  r e l o c a t e  its f a c i l i t i e s  in  p u b l i c  

s t r e e t s  w h e n  c h a n g e s  a r e  r e q u i r e d  b y  p u b l i c  n e c e s s i t y .  A c c o r d i n g l y ,  

it is g e n e r a l l y  h e l d  t h a t  t h e  m u n i c i p a l i t y  m a y  r e q u i r e  a c h a n g e  in 

t h e  l o c a t i o n  o f  p i p e s  o r  o t h e r  u n d e r g r o u n d  f a c i l i t i e s  o f  t h e  g r a n t e e  

o f  a f r a n c h i s e ,  w h e r e  p u b l i c  c o n v e n i e n c e  o r  s e c u r i t y  r e q u i r e  it, 

e v e n  at t h e  g r a n t e e ' s  o w n  e x p e n s e ,  a n d  e v e n  in t h e  f a c e  o f  a p r o t e s t  

b y  a c o n s u m e r .  It  m a k e s  n o  d i f f e r e n c e  w h e t h e r  t h e  s u r f a c e  o r  

s u b s u r f a c e  o f  s t r e e t s  is i n v o l v e d .

T h e  c o m m o n  l a w  r u l e  r e f e r e n c e d  a b o v e  c a n  b e  m o d i f i e d  b y  l e g i s l a t i v e  a c t i o n  

o r  c o n t r a c t  a g r e e m e n t  b e t w e e n  t h e  m u n i c i p a l i t y  a n d  t h e  u t i l i t y  c o m p a n y .  

T h e  L e a g u e  u r g e s  t h e  L e g i s l a t u r e  n o t  to  c h a n g e  c o m m o n  l a w  a n d  p r a c t i c e ,  

and, i n s t e a d ,  l e a v e  t h e  m a t t e r s  a d d r e s s e d  in t h i s  b i l l  to l o c a l  o f f i c i a l s  

to w o r k  o u t  w i t h  l o c a l  u t i l i t i e s  in t h e  b e s t  i n t e r e s t  o f  t h e  l o c a l  p u b l i c .

MEMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES
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M u n i c i p a l  r i g h t s - o f - w a y  a r e  f i r s t  a n d  f o r e m o s t  f o r  t r a n s p o r t a t i o n  a n d  

r o a d s .  A s  a s e c o n d a r y  u s e ,  u t i l i t y  c o m p a n i e s  h a v e  a r i g h t  t o  u s e  t h e  

r i g h t s - o f - w a y  as u t i l i t y  c o r r i d o r s .  S u c h  u s e  is in  l i e u  o f  t h e  u t i l i t y  

h a v i n g  to  p u r c h a s e  t h e i r  o w n  r i g h t s - o f - w a y ,  a n d  is u s u a l l y  f r e e  o r  w i t h  a 

m i n i m u m  p e r m i t  f e e  i n  t h e  l a r g e r  m u n i c i p a l i t i e s .  H o w e v e r ,  t h e  u s e  o f  t h e  

r i g h t - o f - w a y  f o r  l i t t l e  o r  n o  c o s t  is  w i t h  t h e  u n d e r s t a n d i n g  t h a t  t h e  

u t i l i t y  w i l l  r e l o c a t e  t h e i r  f a c i l i t i e s ,  i f  n e c e s s a r y ,  t o  a c c o m m o d a t e  r o a d  

i m p r o v e m e n t s ,  u n l e s s  p r o v i d e d  f o r  d i f f e r e n t l y  in i n d i v i d u a l  o r d i n a n c e s  o r  

f r a n c h i s e  a g r e e m e n t s  b e t w e e n  m u n i c i p a l  a n d  u t i l i t y  c o m p a n i e s .

T h e  p r o p o s e d  l e g i s l a t i o n  d o e s  n o t  d i s t i n g u i s h  b e t w e e n  p r i v a t e ,  f o r - p r o f i t ,  

i n v e s t o r - o w n e d  u t i l i t i e s  a n d  n o n - p r o f i t  a n d  R E A  u t i l i t i e s ,  n o r  b e t w e e n  t h e  

r e g u l a t e d ,  e s s e n t i a l  u t i l i t i e s  s u c h  as  g a s  a n d  e l e c t r i c a l  o n  o n e  h a n d  a n d  

t h e  u n r e g u l a t e d ,  u n e s s e n t i a l  u t i l i t i e s  s u c h  a s  c a b l e  t e l e v i s i o n  o n  t h e  

o t h e r .  T h e  p o t e n t i a l  c o s t  o f  r e l o c a t i n g  u t i l i t i e s  f o r  t h e  u t i l i t y  c o m­

p a n i e s  is j u s t  t h e  c o s t  o f  d o i n g  b u s i n e s s ,  c o u n t e r -  b a l a n c e d  b y  t h e  

s a v i n g s  o f  n o t  h a v i n g  t o  b u y  t h e  r i g h t s - o f - w a y  f r o m  a l a n d  o w n e r .  U t i l i t y  

c o m p a n i e s  h a v e  a l w a y s  k n o w n  u p f r o n t  t h a t  t h e y  c o u l d  p o t e n t i a l l y  i n c u r  

r e l o c a t i o n  c o s t s  i n  t h e  e v e n t  t h a t  r o a d  i m p r o v e m e n t s  a r e  n e c e s s a r y .  A n y  

change' i n  t h i s  b y  t h e  L e g i s l a t u r e  is  a n  i n t r u s i o n  i n t o  t h e  l o c a l  a u t h o r i t y  

o f  t h e  m u n i c i p a l i t i e s  a n d  t h e i r  r o a d  p o w e r s .

S h i f t i n g  t h e  c o s t  o f  u t i l i t y  r e l o c a t i o n ,  a s  p r o p o s e d  i n  t h i s  b i l l ,  w o u l d  

s h i f t  t h e  c o s t  f r o m  t h e  r a t e  p a y e r  t o  t h e  t a x p a y e r .  T h e  a d d i t i o n a l  c o s t  

m a y  m e a n  t h a t  n e c e s s a r y  r o a d  i m p r o v e m e n t s ,  n e c e s s a r y  f o r  p u b l i c  s a f e t y ,  

m a y  b e  d e l a y e d  o r  s i m p l y  n o t  d o n e  g i v e n  l i m i t e d  r o a d  c o n s t r u c t i o n  d o l l a r s .  

T h i s  is e s p e c i a l l y  t r u e  f o r  l o c a l  i m p r o v e m e n t  d i s t r i c t s  a n d  f o r  b o r o u g h s  

w i t h  l i m i t e d  r o a d  p o w e r s  a n d  r o a d  s e r v i c e  a r e a s  w i t h  l i m i t e d  d o l l a r s  

a v a i l a b l e .

T h e  s i t u a t i o n  is a l s o  d i f f e r e n t  t h a n  i t  is  w i t h  s t a t e  r o a d  c o n s t r u c t i o n .  

T h e  S t a t e  o w n s  i t s  r i g h t s - o f - w a y  i n  f e e  s i m p l e .  T h e y  h a v e  c o m p l e t e  

c o n t r o l  o v e r  t h e i r  r o a d s  a n d  c a n  p r o h i b i t  t h e i r  u s e  b y  u t i l i t y  c o m p a n i e s .  

M u n i c i p a l i t i e s  c a n n o t .  T h e  S t a t e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a l s o  

o p e r a t e s  w i t h  a l a r g e  p r o f e s s i o n a l  s t a f f  w h i c h  is c a p a b l e  o f  s u p e r v i s i n g  

t h e  p e r m i t t i n g ,  p l a n n i n g ,  a n d  i n s t a l l a t i o n  o f  u t i l i t i e s  in  t h e i r  r o a d w a y s ,  

i n c l u d i n g  r e q u i r i n g  ’a s - b u i l t s "  o f  t h e  f a c i l i t i e s  i n s t a l l e d .  M a n y  

m u n i c i p a l i t i e s  d o  n o t  r e q u i r e  p e r m i t s  o r  f e e s  o r  h a v e  t i g h t  c o n t r o l s  o v e r  

t h e  u t i l i t y  c o m p a n i e s  a n d  w h e r e  a n d  h o w  t h e y  p l a c e d  t h e i r  u t i l i t i e s  i n  t h e  

r i g h t s - o f - w a y .  A n d  w h y  s h o u l d  t h e y  b u i l d  s u c h  e x p e n s i v e  b u r e a u c r a c i e s  

w h e n  it  is c o m m o n  u n d e r s t a n d i n g  t h a t  t h e  u t i l i t y  w i l l  b e  r e s p o n s i b l e  f o r  

r e l o c a t i n g  t h e i r  f a c i l i t i e s  if  n e c e s s a r y ?  F i n a l l y ,  t h e  S t a t e  o f  A l a s k a  

g e t s  m u c h  o f  i ts h i g h w a y  i m p r o v e m e n t  f u n d s  f r o m  t h e  f e d e r a l  g o v e r n m e n t .  

T h e r e f o r e ,  it  c a n  b u i l d  t h e  c o s t  o f  r e l o c a t i n g  u t i l i t i e s  i n t o  t h e  c o s t  o f  

t h e  p r o j e c t  a n d  s h i f t  t h e  c o s t s  to l a r g e l y ,  t h i r d  p a r t y ,  n o n - r e s i d e n t  

t a x p a y e r s .

In a d d i t i o n  t o  t h e  g e n e r a l  a r g u m e n t  t h a t  t h e  l e g i s l a t i o n  w o u l d  

i n a p p r o p r i a t e l y  s h i f t  t h e  c o s t  o f  r e l o c a t i n g  u t i l i t y  f a c i l i t i e s  to t h e  

m u n i c i p a l i t i e s ,  t h e  c h a n g e  f r o m  c o m m o n  l a w  a n d  p a s t  p r a c t i c e  is m a d e  e v e n  

m o r e  o n e r o u s  in t h a t  s u c h  a c h a n g e  a n d  t h e  i m p a c t  w o u l d  be  r e t r o a c t i v e .  

U n d e r  S e c t i o n  2 o f  t h e  b i l l  w i t h  t h e  p r o p o s e d  a d d e d  l a n g u a g e  o f  A S  

2 9 . 3 5 . 0 7 5  (b)(2), t h e  m u n i c i p a l i t i e s  w o u l d  b e  p e n a l i z e d  f o r  f o l l o w i n g  t he 

l a w s  in p l a c e ;  i . e., m a n y  m u n i c i p a l i t i e s  h a v e  a l l o w e d  u t i l i t i e s  to p l a c e
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t h e i r  f a c i l i t i e s  in  t h e  r i g h t s - o f - w a y  w i t h o u t  c h a r g e  o r  w i t h o u t  p e r m i t s  

b e c a u s e  t h e  u n d e r s t a n d i n g  a n d  l a w  r e q u i r e d  t h e  u t i l i t y  c o m p a n y  to  b e a r  the 

r e s p o n s i b i l i t y  a n d  c o s t  t o  m o v e  t h e m  i f  n e c e s s a r y .  U n d e r  t h e  l a n g u a g e  o f  

t h i s  s e c t i o n ,  i f  t h e r e  is n o  p e r m i t  s y s t e m ,  t h e  m u n i c i p a l i t y  w o u l d  p a y  t h e  

c o s t  o f  r e l o c a t i o n .

O n e  f i n a l  p o i n t  is r e l e v a n t ,  a g a i n ,  o n l y  i f  y o u  a c c e p t  t h e  b a s i c  c o n c e p t  

o f  t h e  b i l l ,  a n d  w e  d o  not. W h i l e  t h e  c o s t  t o  t h e  m u n i c i p a l i t y  f o r  

r e l o c a t i n g  t h e  u t i l i t y  f a c i l i t i e s  is d i s c o u n t e d  f o r  u p g r a d e s  a n d  s a l v a g e  

v a l u e  in s u b s e c t i o n  (d) o f  t h e  b i l l ,  " u s e f u l  r e m a i n  l i f e "  is not. I f  t h e  

m u n i c i p a l i t y  is r e q u i r e d  t o  p a y  f o r  t h e  c o s t  o f  r e l o c a t i n g  the f a c i l i t y ,  

it  s h o u l d  h a v e  h a v e  t o  p a y  f o r  b r a n d  n e w  e q u i p m e n t  i f  i t  h a s  l i m i t e d  

r e m a i n i n g  l i f e  l e f t ;  e . g . ,  t h e  t e l e p h o n e  p o l e  i s  o l d  a n d  r o t t i n g  a n d  w o u l d  

h a v e  h a d  t o  b e  r e p l a c e d  i n  a y e a r  e v e n  if  t h e  m u n i c i p a l i t y  w e r e  n o t  m a k i n g  

r o a d  i m p r o v e m e n t s  w h i c h  r e q u i r e  t h e i r  r e m o v a l .

A g a i n ,  t h e  A M L  is o p p o s e d  to  S B  1 5 5  a n d  s h i f t i n g  t h e  c o s t  o f  u t i l i t y  

r e l o c a t i o n  f r o m  t h e  u t i l i t y  c o m p a n y  t o  t h e  m u n i c i p a l i t y  a n d  t h e  g e n e r a l  

t a x p a y e r s .

S A B : p h i
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March 30, 1987

Linda Anderson 
FN8B Liaison 
130 Seward St., Rm 304 
Juneau, AK 99801

Dear Ms* Anderson:

SUBJECT: SUGGESTED MODIFICATIONS TO LANGUAGE OF SB 155

Along the lines of our brief conversations in Juneau on Friday, 
March 27, I recommend the following language be considered as a 
substitute bill for SB 155, "An act relating to the change, 
relocation or removal of utility facilities incident to the 
construction of road or other projects by a municipality."

1. Add to page 1, line 20, after the word "compliance.

"The utility shall prepare an estimate of the work required by 
the order for review and approval by the municipality before 
beginning work."

2. Add to page 1, line 27, after the word "municipality."i

"The cost shall not exceed tha approved estimate unless agreed 
to by the municipality,"

3. Remove the word "municipal" from page 2, line 1.

4. Add to page 2, line 3, after the word "horizontal":

"feet and one vertical"

5. Add to page 2, line 6, after the word "permits":

"in that right-of-way"

6. Add to page 2, line 6, after the word "facilities.":

W<\i l v\ ti/M
"and Che f a c i l i t y  Jar  l o c a t e d  su c h  ah a t  i g  mee a l l  a p p l i c a b l e  
c o d e s ,  r e g u l a t i o n s ,  and s t a t u t e s  a t  t h e  t im e  o f  i t s  
i n s t a l l a t i o n . "
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Ms, Linda Anderson 
March 30, 1987 
Page 2

I will immediately follow up these suggested wording changes in 
SB155 with a latter describing some of my concerns and the impetus 
for making these changes. Thank you for your attention to our 
suggestions in this matter,

Sincerely,

Cj2c/iA
Clark R. Milne 
Manager
Division of Civil Engineering

ccs Pat Walsh, Special Assistant to the Mayor, FNSB 

cm8-141
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M E M O R A N D U M

TO: Dick Jackson, Administrator Director

THROUGH: Neil Kersten, Public WorkB Director

FROM: Clark Milne, Manager, Civil Engineering Division

DATE: March 30, 1987

SUBJECT: NEED FOR MODIFICATIONS TO SB 155, "RELOCATION OF UTILITIES
IN RIGHT-OF-WAYS"

To validate my letter which suggested changes to SB155 concerning 
municipalities (such as the FNSB) being responsible for paying 
utilities to remove or relocate existing utility facilities within 
right-of-ways, I would like to submit to you the comments below.

My first and foremost concern is that our FNSB utility permit 9ystera 
is quite young, having only been Instituted on July 1, 1985. Thus, 
the majority of all utilities installed in road rights-of-way in the 
FNSB have been put in before our utility permit system was in effect, 
and the language of Section 29,35.075.(b)2 will probably be in effect 
the majority of the time. Thus, we will consistently be responsible 
for the costs of moving utility facilities in our rights-of-way. I 
believe this is inappropriate and not in the public’s best Interests, 
at least so far as the unrestricted wording of (b)2 imposes these 
costs on us.

Our experience in the Civil Engineering Division has been that the 
majority of the time when we require the removal or relocation of a 
utility facility from our right-of-way, it is due to a past failure of
the utility to install the service line or facility properly in the
first place. This includes both aerial crossings that are too low, 
buried lines that are too shallow, and utility poles that intrude too 
closely to the existing road shoulders so that necessary road widening 
(within the right-of«way) requires the relocation of an existing pole. 
To require us to pay for these oversights, under-deBigns, and 
inappropriate installations by the utility firms seems unconscionable. 
Thus, my suggested revision in the SB155 language (as noted in my 
letters to Linda Anderson and McKie Campbell, see attached), item no. 
4, which would require that the utility firm have installed the 
affected facility properly, i.e. to the standards of the applicable 
code or regulation, in the first place.

The most common and expensive instances of this type of facility that
must be moved are aerial crossings above the roadway which are 
currently at less than the minimum 18 foot required by national 
electrical code. It ia our practice, and is supported by the common 
law, that the utility firm is wholly responsible for the costs of 
raising these substandard lines crossing our right-of-way to an 
appropriate, code/standard elevation above the road surface.
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Similarly, we have had significant problems and expenses due to the 
relocation of telephone or power lines below the road surface, We 
have found that all too often a utility placed a line too shallowly in 
the right-of-way and a new road project thus uncovers and interferes 
with it, Again, national electric code requires that any power or 
telephone line must be buried at least 30" under the ground surface.
If only this were the common condition of buried utility lines in the 
FNSB our troubles would be nearly over! Unfortunately, there are 
many instances in our road projects where buried utility lines are 
very often found to be at anywhere from 4" to 24" below the ground 
surface— thus, the road interference with minor improvements to the 
roadway,

In both of the cases noted above, SB155 would automatically give the 
utility firm a "reprieve" from having to pay for their illegal and 
substandard utility placement. Without actually calculating the exact 
expenses generated by utility relocation for FNSB projects in the last 
few years, I believe that as a rough estimate approximately 10% of our 
capital improvement monies for road improvement projects would go to 
utility relocation ware SB155 to be passed in the form submitted by 
Senator Josephson.

Other concerns I have tried to deal with in my revised language for 
SB155 are evidenced in the other items noted in my letters of March
30. The first item deals with ray concern that utility firms should 
work with the municipalities before beginning work on utility removal 
or relocation to assure that their field activities are cost-effective 
and solely done in an effort to replace or relocate the facility which 
is interfering with the legitimate uses of the road right-of-way. I 
fear circumstances where the utility could indiscriminately overcharge 
the municipality for unnecessary expenses, as well as situations where 
the replacement facility is a superior and improved product to that 
which is being replaced, Neither of these two concerns is addressed 
in SB155 as originally submitted.

Item no. 2 would tend to assure that the costs as discussed and 
approved by the utility and municipality before beginning work are 
indeed those reached during construction. I foresee reasonable 
incidences where the initial cost estimate is exceeJ-ad, but believe 
that the municipalities can negotiate with the utilities in a timely 
manner to increase those agreed upon estimates for valid, discernable 

reasons.

Item no. 3 w b b  requested because I do not know what a "municipal 
right-of-way" is. In the Borough we only have public rights-of-way, 
some of which are included within service areas and thus subject to 
municipal maintenance efforts.



Memo to Dick Jackson 
March 30, 1987 
Page 3

Item no. A addresses my concern that an often crucial dimension in the 
location of utility facilities is the exact depth or elevation of the 
line or pipe. I understand that many utility firms have extremely 
poor as-built records of the location of their facilities, but I 
believe this should be the. utilityrs concern, problem and expense, not 
our'i,

Item no. 5 deals with my concern that the existing FNSB utility permit 
system applies only to those rights-of-way within recognized road 
service areas. The revised language would read "before the 
municipality had a system for granting easements or permits in that 
right-of-way for utility facilities," which would eliminate the 
problem of us having to pay for facility relocations in rights-of-way 
not covered by a utility permit system such as ours because the permit 
system was restricted to rights-of-way within service areas. Thus, if 
a service area annexed new roads after the utility firm installed a 
facility (after July 1, 1985), and we later interfered with that 
facility with our transportation use of that road right-of-way, we 
would not be held responsible for the lack of our utility permit 
system, but rather the utility firm would be responsible for having to
follow good praotioo and tho" applicable codec, modulations and

statutes" affecting that utility facility.

Finishing up with item no, 6 from my letter, I understand that it may 
be troublesome to do the research necessary to confirm what "codes, 
regulations and statutes "apply to the various situations we find in 
needing utility relocations in our rights-of-way, but it seemed to me 
to be the most just and fair dividing line when faced with paying for 
a utility relocation or not. I agree with the concept that if a 
utility firm acted within the applicable codes and standards of their 
industry and all applicable regulations and statutes ’■‘thin the State 
of Alaska, our dramatic modification of the use of a road right-of-way 
should include and require our payment for the relocation or removal 
of the affected utility facilities. It is interesting to note that I 
believe that I understand the utility’s point of view of some of these 
costs and concerns. But I do not believe that they should be able to 
"end run" the existing common law and the common sense of justice 
inherent in having to pay for their own mistakes of the past,

For additional specifics or other questions, please feel free to 
contact me at ext. 351,

cm8-lA3
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POUCYON
B U ILD IN G S , S T R U C T U R E S  fc IM PROVEM ENTS

acqukewml
K W P im f f l t

o t h \ r  im p ro vem en t s .  Tha U n i f o rm  Act i  
t e q u V e s  t h a t  such  t e n a n t  r e c e i v e  j b / c  
c om p e n s a t i o n  t o r~ a n v  auch b u i i d i n ga .f  
a t r i i c t d f c e a ,  o r  im p ro vem en ts .  TF iaJrenant 
f r ^ f t r«"&b ls  aompAf lsat ion avan  i i '  i h e  
Lease r e q u i r e s  tha t e n a n t  t o  remove any  
b u i l d i n g s \ s t r u c t u r e s ,  o r  impro j fements 
a t  tha e n d \ f  t h a  l e a s e  t e rm .

Any b u i & i n g ,  s t r u c t u r e ,  .y6 r  o t h e r  
improvemen t  w h i c h  w ou ld  be c o n s i d e r e d  to 
be r e a l  p r o p e r t y  i f  owned by t h e  owner 
o f  tha  r e a l  p r o p e r t y  on wh/ch i t  i s  
l o c a t e d  s h a l l  be c o n s i d e r e d  to be r e a l  
p r o p e r t y  f o r  a c q u i s i t i o n . d p u r p o 9 a a .  
A c q u i s i t i o n  f r om ^ t h e  t enan t-owner  s h a l l  
f o l l o w  the  same pgocedu?ea as f o r  a f e e  
owner .

J u s t  c om p e n s a t fW / f g r  n>rn>nf-/iunad 
i mprovement i s  the Amount w h i c h  the 
i mprovg.inAn l — c on t r l b J taa-.tO-tha. f a l r  
market  v a l u e o f  t h e V ^ h o l e  p r o p e r t y  o r 
i t s  r emova l  v a l u e Ti s ~ ^ r eAt e r .  
fternovar v a l u e  i F - q f e n g l d e i . ^  .to 
s a l v a g e  v a l u e .

a .  The term^"sal,y?igfl y a l u eJ l  means 
th a  p r c p a b t g  pri?T- o f  an
i t em r~7f  o t f e r e j T f o r  sa l e  on the 
c o n d i t o o n  t h a t  at w i l l  be 
removed f rom t h a i p r o p e r t y  a t  the  
b u y e r ' s  e x p e n s e , ^ l l o w i n g  a 
r e a / o n a b l e  p e r i o d ^ o f  t ime to 
f i n d  a p e r s on  b u y i n g  w i t h  
know ledg e  o f  t h e  u l e s  and 
pu rposes  f o r  w h i c h  I t  i s  
m a p t a b l e  and c a p a b f t  o f  b e i n g  
i s e a ,  i n c l u d i n g  s e p a r a t e  use o f  

/ s e r v i c e a b l e  componen ts and s c r ap  
when t h e r e  i s  no  ceaaobafcde 
p r o s p e c t  o f  s a l e  e x c e p t  on t h a t  
b a s i s .

The c o n t r i b u t o r y  v a l u e  c o n s i s t s  
o(i —   *   A

1. The v a l u e  i p  p l a c e  of  
b u i l d i n g ,  s t r u c t u r e ,  o r ^  
o t h e r  im p ro vemen t ,  the  
p r e s e n t  use  o f  w h i c h  i s  %he

h i g h e s t  and b e s t  u s e  of  t l  
l a n d  t o  be a c q u i r e d ,  f o r j E t e  
r e m a i n i n g  e c o nom ic  l i f e j f  o r

.T he  i n t e r i m  u s e  v a l u o A f  a 
i l l d i n g ,  s t r u c t u r e , f o x  

^ t h a r  im p ro vem en t ,  m a  
r e sen t  use o f  wh iu f i  i s  n o t  

t i n  p r o j e c t e d  h i g b C a t  and  
b e a t  u s e  o f  t h e  M ind  to be 
a c q u i r e d ,  f o r  a A p e c i f i e d  
i n t o t i m  t ime p e r i o d  l o n g e r  
thanafcha e oma l/ i n a  tarra o£
t h e  f iaaae ( i t / e r l o  u s e  v a l u e  
i n c l u d e s  t h e / p r e s e n t  w o r t h  
o f  t h a \ e a l v » g e  v a l u e  o f  t ha  
b u i l d i i f c s ,  s t r u c t u r e s ,  o r  
o t h e r  i l p d o v am e n t s  a t  t he  
end of  t h e  i n t e r i m  t im e  
p e r i o d ) ; j for

3.

tenan t-owm

The va 
bu± lJ3I|fg7 
other A m p  
preswt us 
the#ighes 
the/land t 
thsf remain! 
> H H Z p H Z  
aflvapa valul 

a lease tat

jhall be

place of a 
truecurej 
vement ,

vr~ 
t h e

o f  w h i c h  i s  n o t  
sL be e t u a e o f  

Lbe a c q u i r e d ,  f o r  
l Cfirr '•hs ‘
m  i t3

a t . t h e  and o f

^♦mennts

,e tenanb-ownar , 
r o n s i d a r a t i o n  t o t  
s s i g n s ,  t r a n s f e r s ]  

to the  a c q u i r i n g  aj 
the-.t ^ n a n t-owne r ' s  
and i n t e r e s t  i n  t he ^ lmproVf tmen t j

(he payment ,  
and r e l e a s e s  
ncy { 1 1  o f  
l g n t ,  cT tTe ,

b .  The owner of t h d  r e a l  
p r o p e r t y  on w h l c e  the 
imp ro vemen t  i s  l o c a t e d  
d i s c l a i m s  a l l  i n S p r e s t  i n  
the  improvemen t }  fcnd

c .  -Thfl payment does ^ o t  c a suI t. 
ip ths_duglUfltlflt 
c m m a e n s a t i o n  o t h t n  
^rbh<»>ifrad hy_Law<

T h i s  p r o v i s i o n  s h a l l  n o t  be^
Io n s  t r u e d  to  d e p r i v e  the t e nA n t 1 

J n y  r i g h t s  to r e j e c t  payment undl  
/ p r o v i s i o n  and to o b t a i n  payment 
' p r o p e r t y  i n t e r e s t s  i n  a c c o rd a n c e  
o t h e r  a p p l i c a b l e  l aw .

iwnar o f  
t h i s  

r  such 
l i t h

14.1L jftHflv Haiocttton end
Aceioffommbiiflwr

H i s t o r i c a l l y ,  i t  has  been i n  .t h e  
u b l I c ' _ i n t c r c n t _ i o r  p u b l i c  u c i l l t y  

f a c i l i t l t m  to n ^ a  and o c c u p y ^ thc  
r l g h t ^ ^ j f f l y _ h T p u b l 1 r road/i and*• 
s t r e e t s . _ T h i s  i s  e s p e c i a l l y  the ca se  on

40
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l o c a l  roads and s t r e e t s  t h a t  p r i m a r i l y  
p r o v i d e  a l a n d  s a r v l c e  f u n c t i o n  to
a b u t t i n g  r e s i d e n t s ,  as w a l l  as on 
c o n v e n t i o n a l  h i g hway s  
c o m b i n a t i o n  of  l o c a l ,  S t a t e ,  and

t h a t  s e r v e  a

r e g i o n a l  t r a f f i c  n e e d s .  J h i s  p r a c t i c e  
j t a s  . g e n e r a l l y  bean  f o l l Q u a ^ n a H c n u T ^
S in c e  tha e a r ( y
h i g hway  t r a n s p o r t a t i o n  n e tw o rks .  Ove r  

'“many y e a r s ,  i t  h a s  p r o v e n  t o ' o f f e r  the 
most  f e a s i b l e ,  e c o n om i c ,  and r e l i a h J n  
s o l u t i o n  f o r  t r a n s p o r t i n g  p e o p l e ,  goods ,  
and p u b l i c  s e r v i c e  c om m od i t i e s  (w a te r ,  
e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  gas ,  o i l ,  
e t c . ) ,  a l l  o f  w h i c h  a r e  v i t a l  to t he  
g e n e r a l  w e l f a r e ,  s a f e t y ,  h e a l t h ,  and 
w e l l  b e i n g 1 o f  o u r  c i t i z e n s .  To have 
done o t h e r w i s e  w ou l d  h a v e  r e q u i r e d  a 
t remendous i n c r e a s e  i n  t h e  a c q u i s i t i o n  
o f  a d d i t i o n a l  r i g h t- o f-w a y  f o r  u t i l i t y  
p u r p o s e s  a l o n e ,  T h i s  c o u l d  have  a l s o  
r e s u l t e d  I n  s i g n i f i c a n t  added c o s t s  to 
be bo rne  by the  u t i l i t y  consumers 
t h r o ug h  i n c r e a s e d  r a t e s  f o r  u t i l i t y  
s e r v i c e s  so p r o v i d e d .

Under  t h e  p r a c t i c e  o f  j o i n t l y  u s i ng 
a common r l g n t- o r- w a y , t h e r e  a r e  two 
SFgafl*a re a s  o t  c o n c e r n  to  h ig hway  and 

" u t i l i t y  o f f i c i a j w  F i r s t  i s  the
c o s t or r e l o c a t i n g .  r e p l a c i n g ,  o"g"’~  
j f l J U T H n g  u t i l i t y r a c m t i e s  t h a t  f a l l  
fTT t l i e  p a l l l  v t  PPUudAea h , E h u , y

r.nmmr 1̂ '.y »«**»—jH  aa
t f t l i l T  R e l o c a t i o n s  a n d  A d j u s t m e n t s ? ^
s e d i h d ,  i n s t a l l a t i o n  o f  ' u t i l i t y "
f a c i l i t i e s  a l o n g  o r  a c r o s s  h ig hway  
r i g h t-o f-way  and tha  manner i n  w h i c h  
t hey  o c cupy  and j o i n t l y  use  such  
r i g h t- o f-w ay ,  commonly r e f e r r e d  to as 
the  Accommodat ion o f  U t i l i t i e s .

£ c d a r a l - a i d  f u n d s  mav p a r t i r . i  par.p- I n  
r e l o c a t i n g  u t i l i t i es d i a p i ^ a i H  hy .  

Lijr6pqaed-hi^hway~pro1aQt..-wherL cer.ta^n 
c o n d i t i o n s  have been met .

o f a l l ,  you s h o u l d  cheeky w i t h  
t h e  S t a t e  h i g hway  d e p a r tm e n t .  t;p be su re  
you a r e  i n  c o m p l i a n c e  w i t h  the 
a p p r o p r i a t e  S t a t e  p r o c e d u r e s.

I f  the  fg f t- tHMaa  »fn *r»1y 
the owner of  the l a n d  a nd a r e  n o t  
s e r v i n g  some a s p e c t  o f  t h e  " p u b l i c "  then  
t;hev wou ld  t r e a t e d  u n d e r  n o rma l
Hr-qnLliMnrT pyrtcadnr...;, P ' I j l H m H
p r o p s r t y -

When I t  i s  d e t e rm i n e d  t h a t  the  
u t i l i t y  i s  i n  f a c t  s e r v i n g  t h e  "pub l i c . "  
t h e  n e x t  S te p  i a  to  r i e tw rm lnn  LmTcrh frf 
the  u t i l i t y  a d j u s tm e n t s  a r e  p o t e n t i a l l y  

i1>lar~F«r    “ -----e l i y i b l e t o r r i iHd l f tg-:-- ITT
g e n e r a l ,  F e d a r a l - a i d  f unds  mav 
p n rM r . l n a . c e  i n  hhg-CMXA-nf a d j u s t i n g 
u t i l i t i e s  w h e r e :

*  u t i l i t y  has a l e g a l
c ompen sab l e  i n t e r e s t  i n  ''

^ 1

S r e s e n t  l o c a t i o n  bv reasoQ o f  
o l d i n g  a f n i ^ g J g g l B n f R B  

i r a a l  p r o p e r t y ;  o r

the  S t a t e  i s  a u t h o r i z e d  by 
a t a t u t a  . _ 
a d j u s tm e n t !  o r :ty

*  t h e  u t i l i t y  I s  pwnad bv a 
gOY r rn rn an ra l~ i t n i t ,  i s  w i t h i n
p u b l l g  f f l f th t-of-waT:—dffU t'hV
g o v e r nm e n t a l  u n i t  i s  n o t  
r e q u i r e d  by law or ag re emen t  to 
r e l o c a t e  i t s  f a c i l i t i e s .

. a f t e r  t he  above i s  s a t i s f i e d ,  i t  
i s  d e t e rm i n e d  t h a t  the new r i g h t s- o f-w a y 
a r e  r e q u i r e d f n r the  ti H  1 1  h v r t h e r e  a re  
two o p t i o n s  a v a i l a b l e  f o r  o b t a i n i n g  the 
r i g h t - o f- w a y .  F i r s t ,  t h e  u r i H t v  mny 
o b t a i n  the r c p l f lspment 
_£_e r e im bu r s ed  f o r i t s  c o s t s .  The second  
i s T U T "  the h ighway , n i ;anry  to ha  t.ha 
r a e p o n e i b l e  p a r t y  f o r  o b t a i n i n g  the  
rigrtc-ai f-w»y. T h i s  needs to be c o v e r e d  
as  p a r t  o f  t h e  u t i l i t y  r e l o c a t i o n  
ag reemen t  b e tween  t h e  h i g hw a y  agency  and 
t h e  p u b l i c  u t i l i t y  a pp r o v ed  by the FHWA 
D i v i s i o n  O f f i c e ,  wkqj^a—tb t  ^pk'-'sy 
ag e ncy l a . o h t a l M n g —the- r e p l a c e me n t
r i a h t s- o f-w a v .  the p r o v i s i o n s  o f  the  
U n i f o rm  Act  w i l l  a p p l y ,  t t - t b * .  
ag reemen t  c a l l s  f o r  the u t i l i t y  to

-p r ov ide- t ha-.g.̂ f t is-'e f -W&y7~ th r-Un i f o rm 
Ac t  does n o t  a p p l y .

1 4 .6 > J o ln t  D g v e lo p m e n t/ M u lt lp la  U se

Highway j o i n t  d e v e l o pm e n t /m u f f t i p l a  
use  p r o j e c t s  have b een  c a r r i e d ^ C u t  f o r  
many p u r p o s e s ,  bu t  the b a s i c y t f b j e c t i v e s  
ha ve  been  8 a a c h i e v e  b e t t a r y c om p a t i-  
b i l i t y  be tween the h i g hwa j y&nd  l e a  
e n v i r o n m e n t  a V l  to obta in j rmax imum 
b e n e f i t s  from 0 3 a use  o f i r i n c r e a s i n g l y  
9 c a r c e  r i g h t - o f \ a y ,

J o i n t  d e v a l o p m e n c / V i J t i p l e  use p r o j e c t s  
can  have  a m a jo r  i n f l u e n c e  on h i g hway  
l o c a t i o n  and des ig r f .  \ N o n- h i g hw a y  
a c t i v i t i e s  such a f  h o u s i n g ,  b u s i n e s s  
a c t i v i t i e s ,  p a r k i n g ,  a n \ r e c r e a t i o n  can  
be l o c a t e d  i n  ttfo a i r spaa te  above or 
b e l ow  t h e  h i g hwhy  o r  on iJfcd a d j a c e n t  to 
t h e  h i g hw ay .  >rha d e s i g n s  f ^ r  b o t h  t h e  
h i g hway  and t h e  non-h ighway  bJeraents 
must be d e v e l o p e d  i n  c l o s e  c o o r d i n a t i o n  
and w i t h  a / v i aw  toward a c h i e v i n g  
e s t h e t i c  Ji'armony, s a f e t y ,  o v e r a l l  
e c o n o m y ^ a n d  c o m p a t i b i l i t y  w i t h \ h a  
" d j o i n k i g  n e i g h b o r h o o d ,  ^

*  $ 
i n t  d e v a l o p m e n t / m u l t i p l e  u s e \  

a p p n e s  n o t  o n l y  to c o o p e r a t i v e  p l a n n i n g  
by/ th e  h i g hway  and the  non-h ighway  \  

n c i e s ,  b u t  a l s o  i n v o l v e s  c o n c e r n  fflfcr 
nd  use  beyond the immed i a t e  h i g h w a y !  

i g h t- o f-w a y . Tha i n t e n t  13 to *

s '



ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. F I R E W E E D  L A N E  • SUITE 301 
A N C H O R A G E ,  A L A S K A  99503 • (907)276-3235

March 30, 1984

TO: All House Members

FROM: David Hutchens i « rl? ir-c- Ai\~/
\)e/M s W .L a . /Ji/%

SUBJECT: CS for CS for SB 67 (Rules) I V ^

Eventually the House will get to its Daily Calendar for 3- 
29. When that time comes, please support SB67.

This bill provides for reimbursement by municipalities of 
the net cost of relocating utility facilities when municipal road 
projects force their relocation. Most municipalities have in
fact paid these costs in the past just as the State Department of 
Transportation has done since 1973. Some municipalities are now 
refusing to participate in these relocation expenses, and we see 
a growing trend in that direction.

These relocation expenses should properly be paid for by 
the municipalities as a part of the road project. E ^ s o m e ^ c a s e s ^  
K^e^psjC2if jjtfilltV~^l^catlpiis”̂ ^ n ^ e  more th^n"T'^e~(Tost -oTjEHe/ 
f-oacL ltsel^^Hf‘"‘This ’ situation T e  ads^ro^&isliort'fons'“''in "dec1 s'ion 
making. The municipality considers all the benefits of the road 
project, but only part of its costs.

The problem to the utilities' consumers is very real. A 
distribution line will typically be financed for 35 years. If 
the utility is forced to replace that line without reimbursement 
after 5 years, the consumers then have to pay 65 years' worth of 
debt on that facility in 35 years.

(fn many cases,..; theutility.lines, were .there . firs t. • 
Chugach Electric, for example, has between 100 and 200 miles of 
line which were installed before there were adjacent roads, before 
there was any formal permit or easement process, and in some 
cases before those areas were within municipal boundaries. It 
would be extremely unfair for them now to be required to move 
those facilities at their own expense to accommodate a new road 
project.

In total economic terms it would not really make much 
difference whether relocation costs are paid by utility ratepayers 
or municipal tax payers, but in many cases they are not the same

DEMOCRACY IN  A C T IO N



p e o p l e .  F o r  e x a m p l e ,  C h e  C i t y  of K e n a i  is one of t h o s e  

m u n i c i p a l i t i e s  w h i c h  r e f u s e s  to pa y .  T h e y  a r e  o n e  o f  s e v e r a l  
c o m m u n i t i e s  w i t h i n  t h e  s e r v i c e  a r e a  of H o m e r ' E l e c t r i c  A s s o c i a t i o n .  
W h e n  t h e  c i t y  o f  K e n a i  r e f u s e s  to p a y ,  t h e  r e s u l t  is to t r a n s f e r  
p a r t  o f  the c o s t  of C i t y  of K e n a i  r o a d  p r o j e c t s  to r e s i d e n t s  of 
t h e  o t h e r  c o m m u n i t i e s  t h r o u g h o u t  t h e  H E A  s e r v i c e  area.

In the i n t e r e s t  of s i m p l e  f a i r n e s s ,  p l e a s e  v o t e  for SB 
o/. T h e  c o s t  c a u s e r  s h o u l d  b e  t h e  c o s t  payer.

i
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ALASKA RURAL ELECTRIC COOPERATIVE 
ASSOCIATION, INC.

237 E. FIREWEED LANE • SUITE 301 
ANCHORAGE, ALASKA 99503 • (907) 276-3235

March 3, 1987

Representative Bette Cato 

Pouch V
Juneau, AK 99811

Dear Representative Cato:

Thank you for introducing HB 155.“ S * a s  IS£~
In regard to the relocation of utility facilities incident to a 
municipal construction project, this legislation would clarify the 
law as to when the utility pays and when the municipality pays. If 
there is a written agreement on these matters between the parties, 

that agreement would govern. If there is not a written agreement on 
allocation of costs, the municipality would pay if the utility 
facility is properly located under a permit or if the utility 
facility was installed before the municipality permit system applied 
to the construction of the facility in question in question.

The effect of all this is to resolve a long-standing dispute by 
protecting the utility investment in existing facilities. It will 
require municipalities in some cases to include utility relocation 
costs in the cost of municipal construction projects which would 
otherwise be in dispute between the parties.

By making these utility relocation costs a part of the cost of the 
highway project, the local utility rate payer is relieved of this 
burden. In most cases a State or federal grant is the funding source 
for the road project. In those cases, these relocation costs would 

be transferred to the state or federal government.

In some cases the expense will be assumed by the municiaplity. When 
this expense is transferred from the local utility rate payer to the 
local municipal taxpayer, there is no net change for residents who 
are in both roles. However, a utility's consumers and the 
municipality's taxpayers are not always the same people. Fairness 
requires that if a municipal project causes the cost of relocating
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utility facilities, then the municipality should be responsible f 

that cost. It is a l s o 'important that all of the costs as well as 
of the benefits of a proposed project be considered at the time a 

municipality decides to relocate or widen a highway. Without HB 
the municipality considers all of the benefits of a proposed proj 

but it only considers a part of the cost.

Sincerely,

David Hutchens 

Executive Director


