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'.relocation o f  ‘e l e c t r i c’ f a c i l i t i e s  a t  a m u n i c i p a l i t y ' s  r e q u e s t  

w h e n  t h o s e "‘-costs a r e  n o t  p a i d  b y  the m u n i c i p a l i t y .  T h e  

C o m m i s s i o n  i s s u e d  a n o t i c e  o f  u t i l i t y  t a r i f f  f i l i n g ,  a n d  t h r e e  

i n d i v i d u a l s  a n d  the C i t y  r e s p o n d e d  as i n t e r e s t e d  p a r t i e s  w i t h  

l e t t e r s  o p p o s i n g  the t a r i f f .  I n  " a d a m a n t l y  o p p o s [ i n g ] "  t h e  

t a r i f f  f i l i n g ,  t h e  c i t y  a r g u e d  t h a t  u n d e r  c o m m o n  law,' a u t i l i t y  

h a s  t h e  d u t y  t o  r e l o c a t e  i t s  f a c i l i t i e s  at its o w n  e x p e n s e  w h e n  

p u b l i c  c o n v e n i e n c e  or n e c e s s i t y  s o  r e q u i r e s .

T h e  C o m m i s s i o n  s u s p e n d e d  t h e  o p e r a t i o n  o f  t h e  p r o p o s e d  

t a r i f f  a n d  s c h e d u l e d  a p u b l i c  h e a r i n g  in v i e w  o f  t h e  C i t y ' s  

s t r o n g  o p p o s i t i o n  to t h e  f i l i n g .  T h e  C o m m i s s i o n  a l s o  " c o n c l u d e d  

t h a t  t h e  C i t y  m e t  the s t a n d a r d s  for i n t e r v e n t i o n  set f o r t h  i n  3 

A A C  4 8 . 1 1 0 , "  a n d  d e t e r m i n e d  " t h a t  f u l l - p a r t y  i n t e r v e n o r  s t a t u s  

should, b e  . g r a n t e d  to the C i t y . ' ^  I n  its o r d e r  susper.ding the 

t a r i f f  fili n g ,  s c h e d u l i n g  a p u b l i c  h e a r i n g ,  a n d  g r a n t i n g  

i n t e r v e n o r  s t a t u s  to t h e  C i t y ,  t h e  C o m m i s s i o n  s t a t e d  t h a t  " ( t h e  

u t i l i t y ]  a n d  t h e  C i t y  s h o u l d  b e  p r e p a r e d  t o  a n s w e r  [five] 

q u e s t i o n s "  r e l a t i n g  to H o m e r  E l e c t r i c ' s  p r o p o s e d  t a r i f f  

r e v i s i o n . 1 T h e  C o m m i s s i o n  a l s o  s t a t e d  t h a t  if t h e  C i t y  d i d  n o t

1. T h e  C o m m i s s i o n  d i r e c t e d  the C i t y  to b e  p r e p a r e d  to 
a n s w e r  the f o l l o w i n g  q u e s t i o n s :

(1) W h a t  is t h e  n a t u r e  o f  the f a c i l i t i e s  
r e l o c a t i o n  c o s t s  w h i c h  a r e  t h e  s u b j e c t  of 
(this o r d e r ] ?

( F n n t n n + - «  Cnnt- . i  n l l f i d )
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wish to be granted' full-party-intervenor status', it should notify 

the Commission, ■ -
4

In a letter to the Commission, the City formally de­

clined the Commission's offer of full-party intervenor status. 

The letter stated:

While the City of Kenai declines the Commis­
sion's 'grant of full party intervenor status 

 ........ in this proceeding, it does not wish to con­
vey an impression of disinterest or lack of 
Importance in this matter by the city of 
Kenai.

The City's initial response , , . consisting 
of six pages plus attachments set forth at 
length not only the city's policy position in
Lh io m a t t e r , b u t p r o v id e d  c i t a t i o n  o£ s t a t u t e
end case law authorities in support of its 
position.

(Footnote Continued)

(2) If facilities are relocated at the 
request of municipalities and the 
municipalities do not directly pay the costs 
of the relocations, how should the utility 
allocate those costs to its ratepayers?

(3) Duca the answer to tho preceding- question
vary according to circumstances associated 
with individual relocations? If so, how 
should these variations be reflected in a 
tariff format?

(4) How should the proposed (Municipal 
Facilities Relocation Cost Adjustment] affect 
previously uncollected municipal facilities 
relocation costs?

(5) Are municipalities the only entities to 
which the proposed surcharge should apply?

blliocnos - SdlbJJb ‘ 531 20:0T Z8, 80 AbW



The City further observed that the Commission had

already apparently decided'that a municipality had the discretion

to require a utility to pay for relocation expense. The City

quoted from the Commission's letter to Homer Electric, in which

the Commission declined to decide f.he rnntraof diepnf*.

The requirement to p a y” either a fee or 
relocation expense at the discretion of the 
municipality would seem to make a fee and 
relocation expense interchangeable concepts, 
so that the authority of a utility in AS 
42.05.251 to recover fees from the customers 
in the municipality receiving the fees would
seem to necessarily sanction the recovery of
relocation expenses in the same manner.

Thus, in light of the earlier statement by the Commission to the

utility, the City asserted that "[i]t would seem that the City's

p a r t i  n ip n t - in n  as a p a r t y  i n  t h i o  mftfc-tar may w a l l  bo an

unnecessary step for the Commission to formally order what has

p r e v io u s l y  boon d e c i d e d . "

On November 17, 1983, the Commission conducted a public 

hearing but the City did not appear or otherwise participate. 

The Commission issued its decision on January 11, 1985. The

decision specifically considered the City's earlier arguments 

contained in the city's letter opposing the tariff revision.

Although the Commission recognized that the parties 

sought only an order from the Commission accepting or rejecting 

the proposed surcharge, the Commission found it necessary to 

preliminarily determine "the validity under AS 42.05 of the 

common law rule authorizing municipalities to compel without

-5-
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reimbursement relocation of utility facilities located within

municipal rights-of-way." The Commission held that the practice

of municipalities directing unreimbursed relocations of utility

facilities was unreasonable, thereby making the City liable for

the relocation costs incurred by Homer Electric, The Commission

also denied Homer Electric's request for a surcharge.

The City appealed the Commission's decision to the

superior court explicitly relying on AS 42.05.551,^ AS
‘ 4

44.62.56C, and Alaska Rule of Appellate Procedure 602. The 

Commission moved to dismiss the City's appeal on the grounds that 

the City was not a party to the administrative proceedings and

therefore had no right to appeal. Homer Electric joined in the

motion to dismiss, and Matanuska Telephone submitted a statement 

of position supporting the Commission and Homer Electric.

2. AS 42.05.551, Review and enforcement, provides in
part:

(a) All final orders of the commission [APUC] 
are subject to judicial review in accordance 
with AS 44 .62.560 - 44.62,570 of the
Administrative Procedure Act.

3. AS 44.62.560, Judicial review, provides in part:

(a) Judicial review by the superior court of 
a final administrative order may be had by 
filing a notice of appeal in accordance with 
the applicable rules of court governing 
appeals in civil matters.

(Footnote Continued)
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in t h e  a l t e r n a t i v e  d e c l a r a t o r y  r e l i e f  p u r s u a n t  to  the D e c l a r a t o r y  

J u d g m e n t  A  t, A S  22. 1 0 . 0 2 0  ( g ) ,^ a n d  K e t c h i k a n  R e t a i l  L i q u o r  

D e a l e r s  A s s o c i a t i o n  v. State, A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d .• 

602 P . 2d 434, 440 n . 2 1  (Alaska 1 9 7 9 ) .

T h e  s u p e r i o r  c o u r t  e n t e r e d  a n  o r d e r  d i s m i s s i n g  t h e  c a s e  

o n  t h e  g r o u n d s  t h a t  t h e  C i t y  h a d  n o  r i g h t  o f  a p p e a l  b e c a u s e  it 

w a s  n o t  a p a r t y .  T h e  C i t y ' s  m o t i o n  f o r  r e c o n s i d e r a t i o n  w a s  a l s o  

d e n i e d ,  T h i s  a p p e a l  f o l l o w e d .

V

   ’ T h e  C i t y  " O p p o s e d”'the m o t i o n  t o  d i s m i s s ,  a n d  r e q u e s t e d

II. K E N A I ' S  S T A N D I N G  T O  A P P E A L  

W h e t h e r  a p a r t y  has s t a n d i n g  to  s e e k  j u d i c i a l  r e v i e w  o f

an age n c y 's d e c i s i o n  f o l l o w i n g  e v l dent* l a r y  h e a r in g , f t i t h f i r  by

a p p e a l  o r  in a d e c l a r a t o r y  j u d g m e n t  a c t i o n ,  is a q u e s t i o n  o f  law, 

r e v i e w a b l e  de novo.

( F o o t n o t e  C o n t i n u e d )

4. A l a s k a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  602 p r o v i d e s
for t i m e  a n d  n o t i c e  o f  ap p e a l s ,  a n d  f o r  b o n d s  on appeal.

5. T h e  p a r t i e s  r e f e r  to  A l a s k a ' s  D e c l a r a t o r y  J u d g m e n t
A c t  as AS 2 2 . 1 0 . 0 2 0 ( b ) .  In 1 984, s u b s e c t i o n  .020(b) w a s
r e d e s i g n a t e d  as s u b s e c t i o n  .020(g). S e e  A S  2 2 , 1 0 , 0 2 0  (Supp. 
198 6 ) .  A S  2 2 . 1 0 . 0 2 0 ( g )  p r o v i d e s  in p a r t ;

In  c a s e  of  an  a c t u a l  c o n t r o v e r s y  in the 
s t a t e ,  t h e  s u p e r i o r  c o u r t ,  u p o n  t h e  f i l i n g  o f  
a n  a p p r o p r i a t e  p l e a d i n g ,  m a y  d e c l a r e  the 
r i g h t s  a n d  l e g a l  r e l a t i o n s  o f  an  i n t e r e s t e d  
p a r t y  s e e k i n g  the d e c l a r a t i o n ,  w h e t h e r  o r  n o t  
f u r t h e r  r e l i e f  is or c o u l d  b e  s o u g h t .
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■ T h e  j u d i c i a l  rev-iew • p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t ,  A S  44 , 6 2 . 5 6 0 ( a ) ,6 a r e  m a d e  a p p l i c a b l e  t o  A P U C  p r o­

c e e d i n g s  b y  A S  4 2 . O S . 5 5 1 . 7 A S  4 4 . 6 2 . 5 o 0 ( a )  d o e s  n o t  s p e c i f y  w h o  

is q u a l i f i e d  t o  o b t a i n  j u d i c i a l  r e v i e w  o f  a d m i n i s t r a t i v e  

a d j u d i c a t i o n s .  S i n c e  the s t a t u t e  is s i l e n t  o n  t h i s  p o i n t ,  the 

a n s w e r  m u s t  b e  s u p p l i e d  b y  r e f e r e n c e  t o  .other s o u r c e s  o f  law. 

T h i s  h a s  a l r e a d y  b e e n  a c c o m p l i s h e d  in p a r t  i n  K e t c h i k a n  R e t a i l  

L i q u o r  D e a l e r s  A s s o c i a t i o n  v. S t a t e ,  A l c o h o l i c  B e v e r a g e  C o n t r o l  

B o a r d , 602 P . 2 d  434 (Alaska 1 9 7 9 ) .  I n  K e t c h i k a n , w e  h e l d  t h a t  

p a r t i e s  to  a n  a d m i n i s t r a t i v e  h e a r i n g  c o u l d  a p p e a l  u n d e r  A S  

4 4 . 6 2 . 5 6 0 ( a ) ,  w h i l e  e x p r e s s l y  l e a v i n g  o p e n  t h e  q u e s t i o n  as to 

" w h e t h e r  * ■'on-party m a y  a l s o  h a v e  a r i g h t  to a p p e a l  . . .

602 P . 2 d  a t  439 n . 1 9 .  W e  r e f e r r e d  ti t h e  s t a t u t o r y  d e f i n i t i o n  o f  1 

p a r t y  a,a " t h e  a g e n c y ,  t h e  r e s p o n d e n t ,  a n d  q. p q y o o n , O t h e r  th a n  an 

o f f i c e r  o r  a n  e m p l o y e e  of th t a g e n c y  i n  h i s  o f f i c i a l  c a p a c i t y ,  

w h o  h a s  b e e n  a l l o w e d  to a p p e a r  in t h e  p r o c e e d i n g . " A S  

4 4 . 6 2 . 6 4 0 ( b ) ( 4 )  ( e m p h a s i s  in t e x t  o f  q u o t e d  o p i n i o n ,  602 P . 2d at  

440). It is e v i d e n t  t h a t  w e  c o n s t r u e d  t n e  w o r d  “qppeai." tw h a v e  

t h e  s a m e  g e n e r a l  m e a n i n g  as " p a r t i c i p a t e "  b e c a u s e  w e  w e n t  o n  to 

q u o t e  w i t h  a p p r o v a l  t h e  f o l l o w i n g  l a n g u a g e  f r o m  A p p l i c a t i o n  o f  

B a n k  o f  R h a m e ,  231 N . W . 2 d  801, 808 (N.D. 1975)!

6. A S  4 4 . 6 2 . 5 6 0 ( a )  is s e t  o u t  in n o t e  3, s u p r a .

7. A S  4 2 . 0 5 . 5 5 1  is s e t  o u t  i n  n o t e  2, s u p r a .

- 8 -
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[A]ny- p e r s o n  whO' is d i r e c t l y  i n t e r e s t e d  in 
t h e  p r o c e e d i n g s  b e f o r e  an  a d m i n i s t r a t i v e

  a g e n c y  w h o  m a y  b e  f a c t u a l l y  a g g r i e v e d  by, t h e
d e c i s i o n  o f  t h e  a g e n c y ,  and w h o  p a r t i c i p a t e s  
in t h e  p r o c e e d i n g  b e f o r e  s u c h  a g e n c y ,  is a 
" p a r t y "  to a n y  p r o c e e d i n g s  for t h e  p u r p o s e s  
o f  t a k i n g  an a p p e a l  f r o m  t h e  d e c i s i o n .

602 P. 2d at .44.0. - . . a•;•• :

The City of Kenai masts “the test set out in Bank of 

Rhame, namely it (1) was directly interested in the proceedings,

(2) was factually aggrieved by the decision, and (3) participated 

in the proceedings.

T h e  C i t y ' s  p a r t i c i p a t i o n  is e s t a b l i s h e d  b y  its o p p o s i­

t i o n  t o  t h e  t a r i f f  f i l i n g  o f  H o m e r  E l e c t r i c .  T h i s  o p p o s i t i o n  

f i l l s  m o r e  t h a n  f i f t y  p a g e s  o f  t h e  a d m i n i s t r a t i v e  r e c o r d  a n d  c o n­

t a i n s  c i t a t i o n s  try Ipgal a u t h o r i t i e s  and e x t e n s i v e  a r q u m e n t s .  

B e c a u s e  o f  t h e  C i t y ' s  o p p o s i t i o n ,  t h e  t a r i f f  w a s  s u s p e n d e d  a n d  a 

p u b l i c  h e a r i n g  w a s  s c h e d u l e d ,  Althuuyli Llie C i t y  d e c l in e d  fo rm a l 

p a r t y  i n t e r v e n o r  s t a t u s  an'd d i d  n o t  p r e s e n t  w i t n e s s e s  o r  

a d d i t i o n a l  a r g u m e n t s  at t h e  h e a r i n g ,  i t  w a s  u n d e r s t o o d ,  as s t a t e d  

b y  t h e  C o m m i s s i o n ' s  p r e s i d i n g  o f f i c e r ,  to h a v e  " n o n e t h e l e s s  

s t r e s s e d  its o p p o s i t i o n  . . a n d  i n c o r p o r a t e d  e a r l i e r  w r i t t e n  

c o m m e n t s , "  w h i c h  w e r e  in  f a c t  c o n s i d e r e d  b y  the C o m m i s s i o n .  T h e  

i s s u e s  p r e s e n t e d  by  K e n a i  in its o p p o s i t i o n  c o n s t i t u t e d  the f o c u s  

o f  the p u b l i c  h e a r i n g  a n d  o f  the C o m m i s s i o n ' s  o r d e r  t h a t  

f o l l o w e d .  T h i s  is s u f f i c i e n t  p a r t i c i p a t i o n  t o  a c h i e v e  "party"

-9-
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s t a t u s  f o r  the' p u r p o s e  of  . ./ standing. " "to a p p e a l  f r o m  a n

a d m i n i s t r a t i v e  a d j u d i c a t i o n .

W e  h o l d  t h a t  t h e  C i t y  o f  K e n a i  h a s  s t a n d i n g  to a p p e a l

t h e  C o m m i s s i o n ' s  d e c i s i o n .  W e  t h e r e f o r e  v a c a t e  the s u p e r i o r

c o u r t ' s  d i s m i s s a l  o f  t h e  C i t y ' s  a p p e a l  a n d  r e m a n d  for f u r t h e r

p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s ' o p i n i o n .  ........

.........V A C A T E D  A N D  R E M A N D E D .  • *........ ...........

8. S e e  a l s o  M a h u i k i  v. P l a n n i n g  C o m m ’n, 654 P . 2d 874, 
880 {Ha. 1982) "’( s t a n d i n g  u p h e l d  w h e r e  a p e r s o n  w h o s e  l e g i t i m a t e  
i n t e r e s t  is i n j u r e d  b y  a g e n c y  a c t i o n  p a r t i c i p a t e s  as an a d v e r s a r y  
- a p p e l l a n t s  h a d  s u b m i t t e d  l e t t e r s  a g a i n s t  p r o p o s e d  a g e n c y  a c t i o n  
w h i c h  w e r e  r e c e i v e d  as p a r t  of  r e c o r d ) ;  A l f r e d  I. d u P o n t  S c h o o l  
D i s t ,  v, D e l a w a r e  A l c o h o l i c  B e v e r a g e  C o n t r o l  C o m m i s s i o n ,  343 A . 2d 
600, 604 (Del. 1975) ( u n d e r  D e l a w a r e  s t a t u t e ,  w h e n  one b e c o m e s  a 
p a r t y  to the r e c o r d ,  e i t h e r  b y  p r o t e s t  r e c e i v e d  i n t o  e v i d e n c e  o r  
f o r m a l  a p p e a r a n c e  in p e r s o n  or by  r e p r e s e n t a t i v e ,  t h a t  p e r s o n  
b e c o m e s  f o r m a l  " p a r t y  to   ̂ h e a r i n g " ) ;  c o m p a r e  M o d e l  S t a t e  
A d m i n i s t r a t i v e  P r o c e d u r e  A c t  § 5-10 6 ,  14 U . L . A .  (SuppT 1986) fa 
p e r s o n  to w h o m  a g e n c y  a c t i o n  is s p e c i f i c a l l y  d i r e c t e d ,  a p e r s o n  
w h o  w a s  a p a r t y  to  a g e n c y  p r o c e e d i n g ,  or a p e r s o n  o t h e r w i s e  
a g g r i e v e d  or  a d v e r s e l y  a f f e c t e d  h a s  s t a n d i n g  to o b t a i n  j u d i c i a l  

r e v i e w  of a g e n c y  action) .
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I n t r o d u c e d :  3 / 3 / 8 7
R e f e r r e d :  C o m m u n i t y  & R e g i o n a l

A f f a i r s  & T r a n s p o r t a t i o n

5-0704A

1 IN T H E  S E N A T E  B Y  J O S E P H S O N

2 S E N A T E  B I L L  NO. 155

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " An A c t  r e l a t i n g  to t he c h a nge, r e l o c a t i o n ,  or  re-

7 m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the c o n s t r u c -

8 - tio n  of  r o a d  or  o t h e r  p r o j e c t s  by a m u n i c i p a l i t y . "

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 * S e c t i o n  1. AS 2 9 . 1 0 . 2 0 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

11 (49) A S  2 9 . 3 5 . 0 7 5  ( r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s ) .

12 * Sec. 2. A S  2 9 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

13 Sec. 2 9 . 3 5 . 0 7 5 .  R E L O C A T I O N  O F  U T I L I T Y  F A C I L I T I E S .  (a) If,

14 i n c i d e n t  to the c o n s t r u c t i o n  of a r o a d  o r  o t h e r  p r o j e c t ,  a m u n i c i p a l i -

15 ty d e t e r m i n e s  a nd o r d e r s  tha t  a f a c i l i t y  of a u t i l i t y  s u b j e c t  to

16 r e g u l a t i o n  u n d e r  AS  4 2 . 0 5  t h a t  is l o c a t e d  a c r o s s ,  alon g ,  over, u n d e r ,

17 or  w i t h i n  a r i g h t - o f - w a y  u n d e r  its j u r i s d i c t i o n  m u s t  be  c h a n g e d ,

18 r e l o c a t e d ,  or  removed, th e  u t i l i t y  o w n i n g  or  m a i n t a i n i n g  the f a c i l i t y

t
19 s h a l l  c h a n g e ,  r e l ocate, o r  r e m o v e  it in  a c c o r d a n c e  w i t h  th e  order.

20 T h e  o r d e r \shall p r o v i d e  a r e a s o n a b l e  t i m e  p e r i o d  f o r  c o m p l i a n c e .  / \ If

21 the u t i l i t y  f a c i l i t y  is n o t  c h a n g e d ,  ''relocated, or r e m o v e d  u n d e r  the

22 order, t he f a c i l i t y i b e c o m e s  a n  u n a u t h o r i z e d  e n c r o a c h m e n t  an d  m a y  be

23 d i s p o s e d  o f | b y  the m u n i c i p a l i t y .  *

24 (b) T h e  cost of c h a nge, r e l o c a t i o n ,  o r  r e m o v a l  of a f a c i l i t y  of

25 a u t i l i t y  s u b j e c t  to r e g u l a t i o n  u n d e r  A S  4 2 . 0 5  n e c e s s i t a t e d  b y  m u n i c i -

26 p a l  r o a d  or o t h e r  p r o j e c t  c o n s t r u c t i o n  s h a l l  be  a l l o c a t e d  as p r o v i d e d

27 in the p e r m i t ,  fr a n c h i s e ,  o r  o t h e r  a g r e e m e n t  w i t h  the m u n i c i p a l i t y .

28 If no s p e c i f i c  a l l o c a t i o n  has b e e n  a g r e e d  to, the cost s h a l l  be b o r n e

29 by the m u n i c i p a l i t y  o n l y  if the f a c i l i t y  h as b e e n  p l a c e d  in  the

SB0155a -1- SB 155



1 m u n i c i p a l  r i g h t - o f - w a y

2 (1) u n d e r  a val: 1 e a s e m e n t  o r  p e r m i t  that s p e c i f i e s  the

3 l o ^ a t i ^ m  of t he f a c i l i t y  a n d  the f a c i l i t y  is w i t h i n  two h o r i z o n t a l

^  w i  v .  •!> *  * ^
5 (2) LlTfe m u n i c i p a l i t y *  had* a s y s t e m  f or g r a n t i n g

6 e a s e m e n t s  or p e r m i t s  f o r  u t i l i t y  f a c i l i t i e s .

7 (c) In  (b) o f  this s e c t i o n ,  " c o s t  of change, r e l o c a t i o n ,  or
I

8 r e m o v a l "  m e a n s  th e  e n t i r e  cost i n c u r r e d  b y  a u t i l i t y  p r o p e r l y  a t tri-

9 b u t e d  to the c h a n g e ,  r e l o c a t i o n ,  or  r e m o v a l  of a f a c i l i t y ,  less costs

10 f or i m p r o v e m e n t s  o r  u p g r a d i n g  n ot r e q u i r e d  b y  t he change, r e l o c a t i o n ,

11 o r  r e m oval; if  a f a c i l i t y  is to be r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w

12 e q u i p m e n t ,  t h e r e  s h a l l  a l s o  b e  s u b t r a c t e d  f r o m  the e n t i r e  cos t  a n y

13 s a l v a g e  v a l u e  d e r i v e d  f r o m  the o ld f a c i l i t y .

14 (d) T h i s  s e c t i o n  a p p l i e s  to h o m e  r u l e  a n d  g e n e r a l  l a w  m u n i c i -

15 p a l i t i e s .

i « J A .  ^ i  J A y  W H I K  t s r & e k  s i M - ^ 3

' n J L  *
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Fairbanks North Star Borough
809 Pioneer Road • P.O. Box 1267 • Fairbanks, Alaska 99707 • 907/452-4761

M a r c h  30, 1987 r

APR 3

M c K i e  C a m p be l l

c/ o  S e n a t o r  A r l J s s  S t u r g u l e w s k i  

P o u c h  V

Juneau, A K  99811 

D e a r  Mr. Campbell:

SUBJECT: S U G G E S T E D  M O D I F I C A T I O N S  TO  L A N G U A G E  O F  SB 155

A l o n g  the lines of our b r i e f  c o n v e r s a t i o n s  in J u n e a u  on Friday, 

M a r c h  27, I r e c o m m e n d  the f o l l o w i n g  l a n g u a g e  b e  c o n s i d e r e d  as a 

s u b s t i t u t e  b i l l  f o r  SB 155, "An act r e l a t i n g  to the change, 

r e l o c a t i o n  or r e m o v a l  of u t i l i t y  f a c i l i t i e s  i n c i d e n t  to the 

c o n s t r u c t i o n  of r oa d  or o t h e r  p r o j e c t s  b y  a m u n i c i p a l i t y . "

1. A d d  to pa g e  1, line 20, a f t e r  the w o r d  " c o m p l i a n c e . " :

"The u t i l i t y  s hall p r e p a r e  an e s t i m a t e  of the wortc r e q u i r e d  by 

the o r d e r  for r e v i e w  and a p p r o v a l  b y  the m u n i c i p a l i t y  b e f o r e  

b e g i n n i n g  w o r k . "

2. A d d  to pag e  1, line 27, a f t e r  the w o r d  " m u n i c i p a l i t y . " :

"The cost sh a l l  not e x c e e d  the a p p r o v e d  e s t i m a t e  u n l e s s  a g r e e d  

to b y  the m u n i c i p a l i t y . "

R e m o v e  the w o r d  " m u n i c i p a l "  f r o m  page 2, l ine 1.

4. A d d  to page 2, line 3, a f t e r  the w o r d  "h o r i z o n t a l " :

" feet and one v e r t i c a l "

5. A d d  to page 2, line 6, a f t e r  the w o r d  " p ermits":

"in that r i g h t - o f - w a y "

6. A d d  to page  2, line 6, a ft e r  the w o r d  " f a c i l i t i e s . " :

"and the f a c i l i t y  is l o c at e d  suc h  that it m e t  al l  a p p l i c a b l e  

codes, r e g u l a t i o ns ,  and s t a t u t e s  at the t ime of its 

i n s t a l l a t i o n . "

I
I
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I w i l l  i m m e d i a t e l y  f o l l o w  up these s u g g e s t e d  w o r d i n g  c h a n g e s  in 

S B 1 5 5 w i t h  a l e t t e r  d e s c r i b i n g  som e  of m y  c o n c e r n s  and the i m p e t u s 

for m a k i n g  t h e s e  changes. T h a n k  y o u  for y o u r  a t t e n t i o n  to our 

s u g g e s t i o n s  in thi s  m a t t e r .

S incerely,

C l a r k  R. M i l n e  

M a n a g e r

D i v i s i o n  of  C i v i l  E n g i n e e r i n g

cc: P a t  W a l s h ,  S p e c i a l  A s s i s t a n t  to the M a y o r ,  FNS B

cm8-141



★  Fairbanks North Star Borough
809 Pioneer Road P.O. Box 1267 Fairbanks, Alaska 99707 907/452-4761

TO:

TH R OUGH:

FROM:

D ATE:

M E M O R A N D U M  

D i c k  J a c k s o n ,  A d m i n i s t r a t o r  D i r e c t o r  

N e i l  K e r s t e n ,  P u b l i c  W o r k s  D i r e c t o r  

C l a r k  M i l n e ,  M a n a g e r ,  C i v i l  E n g i n e e r i n g  D i v i s i o n  

M a r c h  30, 1987

SUBJECT: N E E D  F O R  M O D I F I C A T I O N S  T O  SB 155, " R E L O C A T I O N  O F  U T I L I T I E S

IN R I G H T - O F - W A Y S "

T o  v a l i d a t e  m y  l e t t e r  w h i c h  s u g g e s t e d  c h a n g e s  to S B155 c o n c e r n i n g  

m u n i c i p a l i t i e s  (such as the FNSB) b e i n g  r e s p o n s i b l e  for p a y i n g  

u t i l i t i e s  to r e m o v e  or r e l o c a t e  e x i s t i n g  u t i l i t y  f a c i l i t i e s  w i t h i n  

r i g h t - o f - w a y s ,  I w o u l d  like to sub m i t  to y o u  the c o m m e n t s  below.

M y  first and f o r e m o s t  c o n c e r n  is that o u r  F N S B  u t i l i t y  p e r m i t  s y s t e m  

is q u i t e  young, h a v i n g  o n l y  b e e n  i n s t i t u t e d  on J u l y  1, 1985. Thus, 

the m a j o r i t y  of a l l  u t i l i t i e s  i n s t a l l e d  in r o a d  r i g h t s - o f - w a y  in the 

FN S B  h a v e  b e e n  p u t  in b e f o r e  our u t i l i t y  p e r m i t  s y s t e m  w a s  in effect, 

an d  the l a n g u a g e  of S e c t i o n  2 9 . 3 5 . 0 7 5 . (b)2 w i l l  p r o b a b l y  b e  in effect 

the m a j o r i t y  of th e  time. Thus, w e  w i l l  c o n s i s t e n t l y  b e  r e s p o n s i b l e  

for the costs of m o v i n g  u t i l i t y  f a c i l i t i e s  in o u r  r i g h t s - o f - w a y .  I 

b e l i e v e  this is i n a p p r o p r i a t e  and no t in the p u b l i c ' s  b e s t  interests, 

at l east so far as the u n r e s t r i c t e d  w o r d i n g  of (b)2 i m p o s e s  these 

c o s t s on  us.

O u r  e x p e r i e n c e  in the C i v i l  E n g i n e e r i n g  D i v i s i o n  has  b e e n  that the 

m a j o r i t y  of the tim e w h e n  w e  r e q u i r e  the. r e m o v a l  or relocai.ion of a 

u t i l i t y  f a c i l i t y  f r o m  o u r r i g h t - o f - w a y ,  it is d u e  to a p a s t  fail ur e  of

the u t i l i t y  to i n s t a l l  the s e r v i c e  line or f a c i l i t y  p r o p e r l y  in the

first place. T h i s  i n cl u d e s  b o t h  a e r i a l  c r o s s i n g s  that ar e  too l^w, 

b u r i e d  lines that ar e  too shallow, and u t i l i t y  p o l e s  that intrude too 

c l o s e l y  to the e x i s t i n g  roa d  s h o u l d e r s  so that n e c e s s a r y  road w i d e n i n g  

(within the r i g h t - o f - w a y )  r e q u i r e s  the r e l o c a t i o n  of an e x i s t i n g  pole. 

T o  r e q u i r e  us to p a y  for these o v e r s i g h t s ,  u n d e r - d e s i g n s ,  and 

i n a p p r o p r i a t e  i n s t a l l a t i o n s  b y  the u t i l i t y  f irms s eems u n c o n s c i o n a b l e .  

Thus, m y  s u g g e s te d  r e v i s i o n  in the SB 155 l a n g u a g e  (as n o t e d  in m y  

l e t t e r s  to L i n d a  A n d e r s o n  and M c K i e  C a m p b e l l ,  se e  a t t a c h e d ) ,  item no. 

4, w h i c h  w o u l d  r e q u i r e  that the u t i l i t y  f i r m  h a v e  i n s t a l l e d  the 

a f f e c t e d  f a c i l i t y  p r o p e r l y , i.e. to the s t a n d a r d s  of the a p p l i c a b l e  

c ode or r e g u l a t i o n ,  in the first place.

T h e  m o s t  c o m m o n  a nd  e x p e n s i v e  i n s t a n c e s  of this type of f a c i l i t y  that

m u s t  be m o v e d  are a e r i a l  c r o s s i n g s  a b o v e  the r o a d w a y  w h i c h  are 

c u r r e n t l y  at less t h a n  the m i n i m u m  18 foot r e q u i r e d  b y  n a t i o n a l  

e l e c t r i c a l  code. It is ou r  p r a c t ic e ,  a n d  is s u p p o r t e d  b y  the c o m m o n  

law, that the u t i l i t y  f i r m  is w h o l l y  r e s p o n s i b l e  for the c o s t s  of 

r a i s i n g  these s u b s t a n d a r d  lines c r o s s i n g  o u r  r i g h t - o f - w a y  to an 

a p p r o p r i a t e ,  c o d e / s t a n d a r d  e l e v a t i o n  a b o v e  the r o a d  surface.
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S imilarly, w e  h a v e  h a d  s i g n i f i c a n t  p r o b l e m s  an d  e x p e n s e s  d u e  to the 

r e l o c a t i o n  of t e l e p h o n e  or p o w e r  lines b e l o w  the road surface. We 

h a v e  f o u n d  that a l l  too o f t e n  a u t i l i t y  p l a c e d  a line too s h a l l o w l y  in 

the r i g h t - o f - w a y  a n d  a n e w  r o a d  p r o j e c t  thus u n c o v e r s  an d  i n te r f e r e s 

w i t h  it. Again, n a t i o n a l  e l e c t r i c  c ode r e q u i r e s  that a n y  p o w e r  or 

t e l e p h o n e  line  m u s t  b e  b u r i e d  at least 30" u n d e r  the g r o u n d  surface.

If o n l y  this w e r e  the c o m m o n  c o n d i t i o n  of b u r i e d  u t i l i t y  lines in the 

F N S B  ou r  t r o u b l e s w o u l d  be n e a r l y  over! U n f o r t u n a t e l y ,  there are 

m a n y  i n s t a n c e s  in ou r  r oad p r o j e c t s  w h e r e  b u r i e d  u t i l i t y  lines are 

v e r y  o f t e n  f o u n d  to b e  at a n y w h e r e  f r o m  4" to 24" b e l o w  the ground 

s u r f a c e — thus, the ro a d  i n t e r f e r e n c e  w i t h  m i n o r  i m p r o v e m e n t s  to the 

r o a d w a y .

I n  b o t h  of the c a s es  n o t e d  above, SB 155 w o u l d  a u t o m a t i c a l l y  g i v e  the 

u t i l i t y  f i r m  a " r e p r i e v e "  f r o m  h a v i n g  to pa y  fo r  t he i r  i l l e g a l  and 

s u b s t a n d a r d  u t i l i t y  p l a c e m e n t .  W i t h o u t  a c t u a l l y  c a l c u l a t i n g  the e x a c t  

e x p e n s e s  g e n e r a t e d  b y  u t i l i t y  r e l o c a t i o n  for F N S B  p r o j e c t s  in the last 

f e w  years, I b e l i e v e  that as a r o u g h  e s t i m a t e  a p p r o x i m a t e l y  10% of our 

c a p i t a l  i m p r o v e m e n t  m o n i e s  for  r oad i m p r o v e m e n t  p r o j e c t s  w o u l d  go to 

u t i l i t y  r e l o c a t i o n  w e r e  S B 1 5 5  to be p a s s e d  in the f o r m  s u b m i t t e d  b y  

S e n a t o r  Jose p h s o n .

O t h e r  c o n c e r n s  I h a v e  t ried to dea l  w i t h  in m y  r e v i s e d  l an g u a g e  for 

S B155 are e v i d e n c e d  in the o t h e r  items n o t e d  in m y  l e t t e r s  of M a r c h  

30. T h e  f irst i t e m  d e a l s  w i t h  m y  c o n c e r n  that u t i l i t y  f i rm s  should 

w o r k  w i t h  the m u n i c i p a l i t i e s  b e f o r e  b e g i n n i n g  w o r k  on u t i l i t y  r e m ov a l 

or rel' c a t i o n  to a s s u r e  that their f i e l d  a c t i v i t i e s  are c o s t - e f f e c t i v e  

and s o l e l y  d one in an e f f o r t  to r e p l a c e  or r e l o c a t e  the f a c i l i t y  w h i c h  

is i n t e r f e r i n g  w i t h  the l e g i t i m a t e  use s  of the roa d  right - o f -w a y .  I 

f ear c i r c u m s t a n c e s  w h e r e  the u t i l i t y  c o u l d i n d i s c r i m i n a t e l y  o v e rc h a r g e  

the m u n i c i p a l i t y  for u n n e c e s s a r y  exp e n se s ,  as w e l l  as s i t u a t i o n s  w h e r e  

the r e p l a c e m e n t  f a c i l i t y  is a s u p e r i o r  an d  i m p r o v e d  p r o d u c t  to that 

w h i c h  is b e i n g  r e p l a c e d .  N e i t h e r  of t hese two c o n c e r n s  is a d d r e s s ed  

in S B155 as o r i g i n a l l y  submitted.

I t e m  no. 2 w o u l d  ten d  to a s s u r e  that the c osts as d i s c u s s e d  and 

a p p r o v e d  b y  the u t i l i t y  and m u n i c i p a l i t y  b e f o r e  b e g i n n i n g  w o r k  are 

in d ee d  t hose r e a c h e d  d u r i n g  c o n s t r u c t i on .  I f o r e s e e  r e a s o n a b l e  

i n c i d e n c e s  w h e r e  the i n i t i a l  cost e s t i m a t e  is exceeded, b u t  b e l i e v e  

that the m u n i c i p a l i t i e s  c a n  n e g o t i a t e  w i t h  the u t i l i t i e s  in a timely 

m a n n e r  to i n c r e a se  tho£.e a g r e e d  u p o n  e s t i m a t e s  for valid, d i s c e r n a b l e 

r easons.

I t e m  no. 3 w a s  r e q u e s t e d  b e c a u s e  I do not k n o w  w h a t  a " m u n i c i p a l  

r i g h t - o f - w a y "  is. In the B o r o u g h  we  o n l y  h a v e  p u b l i c  r i g h ts - o f - w a y ,  

s om e  of w h i c h  are i n c l u d e d  w i t h i n  s e r v i c e  a r e a s  and thus s u b j e c t  to 

m u n i c i p a l  m a i n t e n a n c e  efforts.
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I t e m  no. 4 a d d r e s s e s  m y  c o n c e r n  that a n  o f t e n  c r u c i a l  d i m e n s i o n  in the 

l o c a t i o n  of u t i l i t y  f a c i l i t i e s  is the e x a c t  d e p t h  o r  e l e v a t i o n  of the 

l i n e  or pipe. I u n d e r s t a n d  that m a n y  u t i l i t y  f irms h a v e  e x t r e m e l y  

p o o r  a s - b u i l t  r e c o r d s  of the l o c a t i o n  of their fa c i l i t i e s ,  b u t  I 

b e l i e v e  this s h o u l d  b e  the u t i l i t i e s  concern, p r o b l e m  an d  expense, not 

ours.

I t e m  no. 5 d e a l s  w i t h  m y  c o n c e r n  that the e x i s t i n g  F N S B  u t i l i t y  pe r m i t 

s y s t e m  a p p l i e s  o n l y  to those r i g h t s - o f - w a y  w i t h i n  r e c o g n i z e d  roa d 

s e r v i c e  areas. T h e  r e v i s e d  l a n g u a g e  w o u l d  rea d  " b e f o r e  the 

m u n i c i p a l i t y  h a d  a s y s t e m  for g r a n t i n g  e a s e m e n t s  or p e r m i t s  in that 

r i g h t - o f - w a y  f o r  u t i l i t y  f a c i l i t i e s , "  w h i c h  w o u l d  e l i m i n a t e  the 

p r o b l e m  of us h a v i n g  to p a y  for f a c i l i t y  r e l o c a t i o n s  in r i g h t s - o f - w a y  

n o t  co v e r e d  b y  a u t i l i t y  p e r m i t  s y s t e m  s u c h  as o u r s  b e c a u s e  the p e r m i t  

s y s t e m  w a s  r e s t r i c t e d  to r i g h t s - o f - w a y  w i t h i n  s e r v i c e  areas. Thus, if 

a s e r v ic e  a r e a  a n n e x e d  n e w  roads a f t e r  the u t i l i t y  f i r m  i n s t a l l e d  a 

f a c i l i t y  (after J u l y  1, 1985), and w e  l a t er  i n t e r f e r e d  w i t h  that 

f a c i l i t y  w i t h  o u r  t r a n s p o r t a t i o n  us e  of that r o a d  r i g h t - o f - w a y ,  we 

w o u l d  not be h e l d  r e s p o n s i b l e  for the l a c k  of o u r  u t i l i t y  permit 

system, b ut  r a t h e r  the u t i l i t y  f irm w o u l d  b e  r e s p o n s i b l e  for h a v i n g  to 

f o l l o w  good p r a c t i c e  and the" a p p l i c a b l e  codes, r e g u l a t i o n s  and 

s t a t u t e s "  a f f e c t i n g  that u t i l i t y  fa c ility.

F i n i s h i n g  up w i t h  i t e m  no. 6 f r o m  m y  letter, I u n d e r s t a n d  that it m a y  

b e  t r o u b l e s o m e  to do the r e s e a r c h  n e c e s s a r y  to c o n f i r m  w h a t  "codes, 

r e g u l a t i o n s  and s t a t u t e s  " a p p l y  to the v a r i o u s  s i t u a t i o n s  w e  find in 

n e e d i n g  u t i l i t y  r e l o c a t i o n s  in our r i g h t s - o f - w a y ,  b u t  it s e e m e d  to me 

to be the m o s t  j u s t  and fair d i v i d i n g  line w h e n  f a c e d  w i t h  p a y i n g  for 

a u t i l i t y  r e l o c a t i o n  or not. I agree w i t h  the c o n c e p t  that if a 

u t i l i t y  fi r m  a c t e d  w i t h i n  the a p p l i c a b l e  codes an d  s t a n d a r d s  of their 

i n d u s t r y  and a l l  a p p l i c a b l e  r e g u l a t i o n s  and s t a t u t e s  w i t h i n  the State 

of Alas ka ,  our d r a m a t i c  m o d i f i c a t i o n  of the u s e  of a road r i g h t - o f - w a y  

s h o u l d  include a n d  requ i r e  o ur  p a y m e n t  for the r e l o c a t i o n  or removal 

of the a f f ected u t i l i t y  f acilities. It is i n t e r e s t i n g  to n o t e  that I 

b e l i e v e  that I u n d e r s t a n d  the u t i l i t y ' s  p oint of v i e w  of s ome of these 

c osts and c o n c e r n s.  But I do not b e l i e v e  that they sh o u l d  be able to 

" en d  run" the e x i s t i n g  c o m m o n  law and the c o m m o n  s e n s e  of j u s t i c e  

i n h e r e n t  in h a v i n g  to pay for their o w n  m i s t a k e s  of the past.

F o r  a d d i t i o n a l  s p e c i f i c s  or o t h e r  q u e s t i o n s ,  p l e a s e  feel free to 

c o n t a c t  me at ext. 351.
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A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I, S e c t i o n  18. E m i n e n t  Domain. 
P r i v a t e  p r o p e r t y  s h a l l  not be t a k e n  or d a m a g e d  for p u b l i c  use 
w i t h o u t  just c o m p e n s a t i o n .

AS 0 1 . 1 0 . 0 1 0 .  A p p l i c a b i l i t y  of c o m m o n  law. So mu c h  of the 
c o m m o n  law not i n c o n s i s t e n t  with the C o n s t i t u t i o n  of the State of 
A l a s k a  or the C o n s t i t u t i o n  o f  the U n i t e d  St a t e s  or with any law 
p a s s e d  by the l e g i s l a t u r e  o f  the S t a t e  of A l a s k a  is the rule of 
d e c i s i o n  in this state.

AS 0 9 . 5 5 . 2 9 0 .  J u r i s d i c t i o n .  E m i n e n t  do m a i n  p r o c e e d i n g s  may be 
c o m m e n c e d  in the s u p e r i o r  court.

AS 1 9 . 2 5 . 0 2 0 .  R e l o c a t i o n  of u t i l i t i e s  i n c i d e n t  to h i g h w a y  
p r o j e c t s .  (a) If, i n c i d e n t  to the c o n s t r u c t i o n  of a h i g h w a y  
p r o j e c t ,  the d e p a r t m e n t  d e t e r m i n e s  and or d e r s  that a u t i lity 
f a c i l i t y  l o c a t e d  a c r o s s , alorn, over, under, or w i t h i n  a s t a t e  
r i g h t - o f - w a y  m u s t  be c h a n g e d ,  r e l o c a t e d  or removed, the u t i l i t y  
o w n i n g  or m a i n t a i n i n g  the f a c i . i t y  shall c h a n g e ,  r e l o c a t e  or 
r e m o v e  it in a c c o r d a n c e  w i t h  the order. The o r der shall p r o v i d e  
a r e a s o n a b l e  t i m e  p e r i o d  for c o m p l i a n c e .

(b) If the u t i l i t y  f a c i l i t y  is not cha n g e d ,  r e l o c a t e d  or
r e m o v e d  in a c c o r d a n c e  wi t h  the order, the f a c i l i t y  b e c o m e s  an 
u n a u t h o r i z e d  e n c r o a c h m e n t  and may be d i s p o s e d  of in a c c o r d a n c e  
with AS 1 9 . 2 5 . 2 4 0  - AS 1 9 . 2 5 . 2 5 0 .  In a d d i tion, the o wner of the 
f a c i l i t y  shall i n d e m n i f y  the s t a t e  for any a m o u n t  for w h i c h  the
state may be l i a b l e  to a c o n t r a c t o r  by reason of the
e n c r o a c h m e n t .

(c) The cost of  c h a n g e ,  r e l o c a t i o n ,  or r e m o v a l  n e c e s s i t a t e d  
by h i g h w a y  c o n s t r u c t i o n  is a cost of h i g h w a y  c o n s t r u c t i o n  to be 
p a i d  by the state in a c c o r d a n c e  with AS 1 9 . 4 5 . 0 0 1 ( 4 ) ,  
n o t w i t h s t a n d i n g  the t e r m s  or p r o v i s i o n s  of any e x i s t i n g  permit, 
a g r e e m e n t ,  r e g u l a t i o n  or s t a t u t e  to the c o n t r a r y .

(d) If r e q u e s t e d  by a m u n i c i p a l i t y ,  the d e p a r t m e n t  shall 
i m p l e m e n t  this c h a p t e r  by r e q u i r i n g  to the m a x i m u m  extent 
p o s s i b l e  l o c a t i o n  u n d e r g r o u n d  of e l e c t r i c  p o w e r  t r a n s m i s s i o n  
lines w i t h i n  the m u n i c i p a l i t y .

AS 2 2 . 1 0 . 0 2 0 .  J u r i s d i c t i o n  of  the s u p e r i o r  court. (a) The 
s u p e r i o r  court is the trial court of g e n e r a l  j u r i s d i c t i o n ,  with 
o r i g i n a l  j u r i s d i c t i o n  in all c ivil and c r i m i n a l  ma t t e r s ,  
i n c l u d i n g  p r o b a t e  and g u a r d i a n s h i p  of m i n o r s  and i n c o m p e t e n t s .
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(b) The j u r i s d i c t i o n  o f  the s u p e r i o r  c o urt e x t e n d s  ov e r  the 
w h o l e  of the state.

(c) The s u p e r i o r  c o u r t  and its j u d g e s  may i s sue 
i n j u n c t i o n s ,  w r i t s  of review, m a n d a m u s ,  p r o h i b i t i o n ,  h a b e a s  
c o r p u s  and all o t h e r  w r i t s  n e c e s s a r y  or p r o p e r  to the c o m p l e t e  
e x e r c i s e  o f  its j u r i s d i c t i o n .  A writ of h a b e a s  c o r p u s  may be 
made r e t u r n a b l e  b e f o r e  any j u d g e  of the s u p e r i o r  court.

(d) The s u p e r i o r  c o u r t  has j u r i s d i c t i o n  in all m a t t e r s
a p p e a l e d  to it from a s u b o r d i n a t e  court, or a d m i n i s t r a t i v e  a g e n c y  
w h e n  a p p e a l  is p r o v i d e d  by law. The h e a r i n g s  on appeal from a 
final o r d e r  or j u d g m e n t  of a s u b o r d i n a t e  c o urt or a d m i n i s t r a t i v e  
a g e n c y  s h a l l  be on the r e c o r d  u n l e s s  the s u p e r i o r  court, in its 
d i s c r e t i o n ,  g r a n t s  a t rial de novo, in w h o l e  or in part.

(e) An  ap p e a l  to the s u p e r i o r  c o urt is a m a t t e r  of right, 
but an a p p e a l  from a s u b o r d i n a t e  court may not be taken by the 
d e f e n d a n t  in a c r i m i n a l  case after a p l e a  o f  g u i l t y ,  e x c e p t  on 
the g r o u n d  that the s e n t e n c e  was e x c e s s i v e .  The state has no 
right to a p p e a l  in c r i m i n a l  cas e s ,  e x c e p t  to test the s u f f i c i e n c y  
of an i n d i c t m e n t  or i n f o r m a t i o n  or to a p p e a l  a s e n t e n c e  on the 
g r o u n d  it is too l e nient.

(f) An ap p e a l  to the s u p e r i o r  c o u r t  m a y  be t aken on the
g r o u n d  that a s e n t e n c e  of i m p r i s o n m e n t  o f  90 da y s  or more was
e x c e s s i v e  and the s u p e r i o r  c o u r t  in the e x e r c i s e  of this 
j u r i s d i c t i o n  has the p o w e r  to r e d u c e  the s e n t e n c e .  W h e n  a 
s e n t e n c e  is a p p e a l e d  by the s t a t e  on the g r o u n d  it is too 
len i e n t ,  the c o u r t  m a y  not i n c r e a s e  the s e n t e n c e  but may e x p r e s s  
its a p p r o v a l  or d i s a p p r o v a l  of the s e n t e n c e  and its r e a s o n s  in a 
w r i t t e n  o p i n i o n .

(g) In case of an a c t u a l  c o n t r o v e r s y  in the state, the 
s u p e r i o r  court, up o n  the f i l i n g  of an a p p r o p r i a t e  p l e a d i n g ,  may 
d e c l a r e  the r i g h t s  and l e g a l  r e l a t i o n s  of an i n t e r e s t e d  p a r t y  
s e e k i n g  the d e c l a r a t i o n ,  w h e t h e r  or not f u r t h e r  r e l i e f  is or 
c o u l d  be s o u g h t .  The d e c l a r a t i o n  has the force and e f f e c t  of a 
final j u d g m e n t  or d e c r e e  and is r e v i e w a b l e  as such. F u r t h e r  
n e c e s s a r y  or p r o p e r  r e l i e f  b a s e d  on a d e c l a r a t o r y  j u d g m e n t  or 
d e c r e e  m a y  be g r a n t e d ,  a fter r e a s o n a b l e  n o t i c e  and h earing, 
a g a i n s t  an a d v e r s e  p a r t y  w h o s e  r i g h t s  h a v e  b e e n  d e t e r m i n e d  by the 
j u d g m e n t .

(h) The s u p e r i o r  co u r t ,  in an a c t i o n  for d i v o r c e ,  
s e p a r a t i o n ,  or c h i l d  s u p p o r t ,  a f f e c t i n g  i n a l i e n a b l e  s tock in a 
c o r p o r a t i o n  o r g a n i z e d  u n d e r  43 U. S . C .  1 6 0 1 - 1 6 2 8  ( A l a s k a  N a t i v e  
C l a i m s  S e t t l e m e n t  Act), may o r d e r  the s t o c k  t r a n s f e r r e d  to the 
s p o use, a ch i l d ,  or a g u a r d i a n  or c u s t o d i a n  for a child, but may 
not o rder it so l d  on the o p e n  m a r k e t  or t r a n s f e r r e d  to other 
p e r s o n s .

(i) The s u p e r i o r  c o urt is the court of o r i g i n a l  
j u r i s d i c t i o n  o v e r  all c a u s e s  of a c t i o n  a r i s i n g  u n d e r  the 
p r o v i s i o n s  of AS 18.80. A p e r s o n  who is i n j u r e d  or a g g r i e v e d  by 
an act, p r a c t i c e  or p o l i c y  w h i c h  is p r o h i b i t e d  u n d e r  AS 18.80 may 
ap ply to the s u p e r i o r  court for r e l i e f .  The p e r s o n  a g g r i e v e d  or
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in j u r e d  may m a i n t a i n  an a c t i o n  on b e h a l f  of that p e r s o n  or on 
b e h a l f  of a c l a s s  c o n s i s t i n g  of all p e r s o n s  who are a g g r i e v e d  or 
i n j u r e d  by the act, p r a c t i c e  or p o l i c y  g i v i n g  rise to the action.
In an ac t i o n  b r o u g h t  u n d e r  this s u b s e c t i o n ,  the court m a y  grant
r e l i e f  as to any act, p r a c t i c e  or p o l i c y  of the d e f e n d a n t  w h ich 
is p r o h i b i t e d  by AS 18.80, r e g a r d l e s s  of w h e t h e r  ea c h  act, 
p r a c t i c e  or p o l i c y ,  with r e s pect to w h i c h  r e l i e f  is g ranted, 
d i r e c t l y  a f f e c t s  the p l a i n t i f f ,  so long as a c l ass or m e m b e r s  of
a c l a s s  of w h i c h  the p l a i n t i f f  is a m e m b e r  are or m a y  be
a g g r i e v e d  or i n j u r e d  by the act, p r a c t i c e  or p o l icy. The court 
may e n j o i n  any act, p r a c t i c e  or p o l i c y  w h i c h  is i l l e g a l  u n d e r  AS 
18.80 and may o r d e r  any o t h e r  relief, i n c l u d i n g  the p a y m e n t  of 
m oney, that is a p p r o p r i a t e .

AS 2 9 . 4 8 . 0 3 0  M u n i c i p a l  f a c i l i t i e s  and s e r v i c e s .  (a) A 
m u n i c i p a l i t y  m a y  e x e r c i s e  the p o w e r s  n e c e s s a r y  to p r o v i d e  the 
f o l l o w i n g  p u b l i c  f a c i l i t i e s  and s e r v i c e s :

(1) s t r e e t s  and s i d e w a l k s ;
(2) s e w e r s  and s e w a g e  t r e a t m e n t  f a c i l i t i e s ;
(3) h a r b o r s ,  wh a r v e s ,  and o t h e r  m a r i n e  f a c i l i t i e s ;
(4) w a t e r c o u r s e  and flood c o n t r o l  f a c i l i t i e s ;
(3) h e a l t h  s e r v i c e s  and h o s p i t a l  f a cilities;
(6) c e m e t e r i e s ;
(7) p o l i c e  p r o t e c t i o n  and ja i l  f a c i l i t i e s ;
(8) cold s t o r a g e  p l a n t s ;
(9) t e l e p h o n e  sys t e m s ;
(10) light, p o w e r  and heat;
(11) water;
(12) t r a n s p o r t a t i o n  systems;
(13) c o m m u n i t y  c enters;
(14) l i b r a r i e s ,  vi s u a l  or p e r f o r m i n g  arts c e n t e r s ,  or 

m u s e u m s ;
(15) r e c r e a t i o n  f a c i l i t i e s ;
(16) a i r p o r t  and a v i a t i o n  f a c i l i t i e s ;
(17) g a r b a g e  and s o l i d - w a s t e  c o l l e c t i o n  and d i s p o s a l

s e r v i c e  and f a c i l i t i e s  s u b j e c t  to AS 2 9 . 4 8 . 0 3 3 ;
(18) fire p r o t e c t i o n  s e r v i c e  and f a c i l i t i e s ,  not in 

c o n f l i c t  wi t h  AS 1 8 . 7 0 . 0 7 5 ,  but not l i m i t e d  to AS 1 8 . 7 0 . 0 7 5 ;
(19) p a r k i n g  and p a r k i n g  f a c i l i t i e s ;
(20) h o u s i n g  and u r b a n  r e newal, r e h a b i l i t a t i o n  and

d e v e l o p m e n t ;
(21) p r e s e r v a t i o n ,  m a i n t e n a n c e  and p r o t e c t i o n  of h i s t o r i c  

sites, b u i l d i n g s  and m o n u m e n t s ;
(22) c o n s u m e r  p r o t e c t i o n ;
(23) e m e r g e n c y  m e d i c a l  s e r v i c e s  and f a c i l i t i e s .
(b) First and s e c o n d  c l ass b o r o u g h s  may e x e r c i s e  the p o w e r s  

c o n f e r r e d  by (a) of this s e c t i o n  or AS 2 9 . 4 8 . 0 3 3 ( a )  only after 
they ha v e  been a s s u m e d  in the m a n n e r  r e q u i r e d  u n der AS 2 9 . 3 3 . 2 5 0  
- 2 9 . 3 3 . 2 9 0  for a r e a w i d e  e x e r c i s e  or in the m a n n e r  r e q u i r e d  under 
AS 2 9.38 for e x e r c i s e  in the b o r o u g h  area o u t s i d e  c i t i e s ,  or are
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c o n f e r r e d  by AS 2 9 . 4 8 . 0 2 0  for e x e r c i s e  in the b o r o u g h  area 
o u t s i d e  c i t ies. H o w e v e r ,  as to p o w e r s  c o n f e r r e d  u n d e r  (a ) (12) of 
this s e c t i o n ,  e x e r c i s e  of the p o w e r s  a r e a w i d e  or in the b o r o u g h  
area o u t s i d e  c i t i e s  is at the o p t i o n  o f  the b o r o u g h  and is not 
subj e c t  to t h o s e  r e s t r i c t i o n s  on a c q u i s i t i o n  of a d d i t i o n a l  
b o r o u g h  p o w e r s .  W i t h  r e s p e c t  only to b o r o u g h s  w h ich on S e p t e m b e r  
10 , 1972 are not e x e r c i s i n g  p o w e r s  c o n f e r r e d  u n d e r  C a ) (12) of 
this s e c t i o n  on an a r e a w i d e  basis, o b j e c t i o n  w h i c h  a ci t y  may 
raise to a r e a w i d e  e x e r c i s e  of the p o w e r s  by a b o r o u g h  shall be 
r e v i e w e d  by the A l a s k a  T r a n s p o r t a t i o n  C o m m i s s i o n .  The c o m m i s s i o n  
shall d e c i d e  w h e t h e r  e x e r c i s e  o f  t h e  p o w e r s  e x c l u s i v e l y  by the 
b o r o u g h  a r e a w i d e  is to be a p p r o v e d  as in the p u b l i c  i n t e r e s t  
under the p a r t i c u l a r  f a cts and c i r c u m s t a n c e s  at issue.

AS 2 9 . 4 8 . 0 3 5 .  R e g u l a t o r y  p o w e r s .  (a) A m u n i c i p a l i t y  may 
r e g u l a t e  the o p e r a t i o n  and use of  its p u b l i c  r i g h t s - o f - w a y ,  
p u b l i c  f a c i l i t i e s  and s e r v i c e s .  It m a y  also r e g u l a t e  the 
f o l l o w i n g :

(1) v e h i c l e ,  p e d e s t r i a n ,  and o t h e r  t r a f f i c ,  and l i c e n s i n g  
and o p e r a t i o n  of m o t o r  v e h i c l e s ,  i n c l u d i n g  snow v e h i c l e s  and 
o f f - h i g h w a y  v e h i c l e s ,  and o p e r a t o r s  not i n c o n s i s t e n t  with AS 
28.01 .010;

(2) l i c e n s i n g  of d r i v e r s  o f  t a x i c a b s ,  f o r - h i r e  a u t o m o b i l e s ,  
m o t o r  buses, or o t h e r  v e h i c l e s  for the t r a n s p o r t a t i o n  of 
p a s s e n g e r s  or b a g g a g e  not i n c o n s i s t e n t  wi t h  AS 2 8 . 0 1 . 0 1 0 ;

(3) v e h i c l e  p a r k i n g  not i n c o n s i s t e n t  with AS 2 8 . 0 1 . 0 1 0 ;
(4) t r a n s p o r t a t i o n  fares;
(5) l i c e n s i n g ,  i m p o u n d i n g  and d i s p o s i t i o n  of an i m a l s ;
(6) s e l l i n g  o f  food;
(8) a b a n d o n e d  p r o p e r t y ;
(9) d a n g e r o u s  and d i s o r d e r l y  c o n d u c t ;
(10) a l c o h o l i c  b e v e r a g e s  as p r o v i d e d  by AS 0 4 . 2 1 . 0 1 0 ;
(11) r e c r e a t i o n a l  d e v i c e s  as p r o v i d e d  by AS 0 5 . 2 0 . 1 0 0 ;
(12) c o n t r o l  o f  i n s e c t s  and r o d e n t s ;
(13) o f f e r i n g  for sale, e x p o s u r e  for sale, sale, use, or 

e x p l o s i o n  of f i r e w o r k s ;
(14) b u i l d i n g ,  h o u s i n g  and r e l a t e d  codes, w h i c h  may be 

p r o v i d e d  by c i t i e s  w i t h i n  c i t i e s  or, in the m a n n e r  r e q u i r e d  in 
(b) or (c) of t h i s - s e c t i o n ,  by first or s e c o n d  c l a s s  b o r o u g h s  in 
the b o r o u g h  area o u t s i d e  c i t i e s  or a r e a w i d e ,  s u b j e c t  to the 
following:

(A) e x c e p t i o n s  to r e q u i r e m e n t s  of the c odes may be m a d e  in 
the c o d e s  a m o n g  o t h e r  r e a s o n s ,  in o r d e r  to p r o v i d e  for the 
p r e s e r v a t i o n ,  m a i n t e n a n c e  and p r o t e c t i o n  of h i s t o r i c  sites, 
b u i l d i n g s  and m o n u m e n t s ;

(b) codes m a y  not be u s e d  to p r o h i b i t  or r e s t r i c t  the 
d e v e l o p m e n t  or use of s o l a r  or wi n d  e n e r g y  u n l e s s  the a s s e m b l y  or 
c o u n c i l  finds that the d e v e l o p m e n t  or use of s o l a r  or wind e n e r g y  
w o u l d  e n d a n g e r  the h e a l t h  or s a f e t y  of the public;



(15) c o n d e m n a t i o n  and a b a t e m e n t  of p u b l i c  n u i s a n c e s  and 

haz ards ;
(16) g a r b a g e  and s o l i d - w a s t e  c o l l e c t i o n  and d i s p o s a l ;
(17) w a t e r  p o l l u t i o n  control;
(18) air p o l l u t i o n  c o n t r o l  as p r o v i d e d  in AS 4 6 . 0 3 . 1 4 0  

- 4 6 . 0 3 . 2 3 0 ;
(19) o ther p o w e r s  and f u n c t i o n s  a f f e c t i n g  the g e n e r a l  

health, safety, w e l l - b e i n g  and w e l f a r e  of  its i n h a b i t a n t s ;
(20) l i c e n s i n g  of day care f a c i l i t i e s .
(b) F i r s t  and s e c o n d  c l a s s  'Troughs may e x e r c i s e  the p o w e r s  

c o n f e r r e d  by (a) of this s e c t i o n  j.y after they h a v e  been 
a s s u m e d  in the m a n n e r  r e q u i r e d  u n d e r  AS 2 9 . 3 3 . 2 5 0  - 2 9 . 3 3 . 2 9 0  for 
a r e a w i d e  e x e r c i s e  or in the m a n n e r  r e q u i r e d  u n d e r  AS 2 9 . 3 8  for 
e x e r c i s e  in the b o r o u g h  area o u t s i d e  ci t i e s  or are c o n f e r r e d  by 
AS 2 9 . 4 8 . 0 2 0  for e x e r c i s e  in the b o r o u g h  area o u t s i d e  c i t i e s .  
H o w e v e r ,  as to p o w e r s  c o n f e r r e d  u n d e r  (a)(5), (17), (18) and (20) 
of this section, e x e r c i s e  of the p o w e r s  a r e a w i d e  or, as to (a)
(5), (17) and (20) , if- the b o r o u g h  area o u t s i d e  c i t i e s  is at the 
o p t i o n  of the b o r o u g h  and is not s u b j e c t  to t h o s e  r e s t r i c t i o n s  on 
a c q u i s i t i o n  of a d d i t i o n a l  b o r o u g h  p o w e r s .  Up o n  a d o p t i o n  o f  a 
b o r o u g h  o r d i n a n c e  to p r o v i d e  for a r e a w i d e  e x e r c i s e  of the p o w e r s  
s p e c i f i e d ,  no ho m e  rule or g e n e r a l  law city w i t h i n  the b o r o u g h  
may e x e r c i s e  the p o w e r s ,  u n l e s s  the b o r o u g h  o r d i n a n c e  p r o v i d e s  
o t h e r w i s e  or the b o r o u g h  by s u b s e q u e n t  o r d i n a n c e  c e a s e s  to 
e x e r c i s e  the power.

(c) The p r o v i s i o n s  o f  (b) of this s e c t i o n  n o t w i t h s t a n d i n g ,  
b o r o u g h s  w h ich on S e p t e m b e r  10, 1972 are e x e r c i s i n g  b u i l d i n g ,  
h o u s i n g  or r e l a t e d  code p o w e r s ,  e x c e p t  as t h ose co d e  p o w e r s  
rel a c e  to flood c o n t r o l ,  on an a r e a w i d e  b a sis or in the b o r o u g h  
area o u t s i d e  c i t i e s  shall, s u b j e c t  to a c q u i s i t i o n  of the p o w e r s  
on an a r e a w i d e  b a s i s  by t r a n s f e r  or e l e c t i o n  as p r o v i d e d  in (b) 
of this s ection, e x e r c i s e  the p o w e r s  in the b o r o u g h  ar e a  o u t s i d e  
c i t i e s  and, upon a g r e e m e n t  of the c i t y  and b o r o u g h ,  w i t h i n  any 
city, home rule or o t h e r w i s e ,  in w h i c h  the p o w e r s  are b e i n g
e x e r c i s e d  on S e p t e m b e r  10, 1972; if the city does not a g ree to
c o n t i n u e  b o r o u g h  e x e r c i s e  o f  the p o w e r s  w i t h i n  the city, the ci t y
s h all e x e r c i s e  the p o w e r s  w i t h i n  the city.

AS 4 2 . 0 5 . 1 4 1 .  G e n e r a l  p o w e r s  and d u t i e s  of the c o m m i s s i o n .  (a) 
The A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  m a y

(1) regulate e v e r y  p u b l i c  u t i l i t y  e n g a g e d  or p r o p o s i n g  to 
e n g a g e  in such a b u s i n e s s  i n s i d e  the state, e x c e p t  to the e x t e n t  
e x e m p t e d  by AS 4 2 . 0 5 . 7 1 1 ,  and the p o w e r s  of the c o m m i s s i o n  s hall 
be l i b e r a l l y  c o n s t r u e d  to a c c o m p l i s h  its st a t e d  p u r p o s e s ;

(2) i n v e s t i g a t e ,  upon c o m p l a i n t  or upon its own m o t i o n ,  the 
rates, c l a s s i f i c a t i o n s ,  rules, r e g u l a t i o n s ,  p r a c t i c e s ,  s e r v i c e s  
and f a c i l i t i e s  of a p u b l i c  u t i l i t y  and ho l d  h e a r i n g s  on them;

(3) make or r e q u i r e  just, fair and r e a s o n a b l e  rates, 
c l a s s i f i c a t i o n s ,  r e g u l a t i o n s ,  p r a c t i c e s ,  s e r v i c e s  and f a c i l i t i e s  
for a p u b l i c  u t i l i t y ;
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(4) p r e s c r i b e  the s y s t e m  of a c c o u n t s  and r e g u l a t e  the 
s e r v i c e  and sa f e t y  of  o p e r a t i o n s  of a p u b l i c  ut i l i t y ;

(5) r e q u i r e  a p u b l i c  u t i l i t y  to file r e p o r t s  and o ther 
i n f o r m a t i o n  and data;

(6) a p p e a r  p e r s o n a l l y  or by c o u n s e l  and r e p r e s e n t  the 
i n t e r e s t s  and w e l f a r e  of the state in all m a t t e r s  and p r o c e e d i n g s  
i n v o l v i n g  a p u b l i c  u t i l i t y  p e n d i n g  b e f o r e  an o f f i c e r ,  d e p a r t m e n t ,  
board, c o m m i s s i o n  or c o u r t  of the s t ate or o f  a n o t h e r  state or 
the Uni t e d  S t a t e s  and to i n t e r v e n e  in, p r o t e s t ,  resist, or 
a d v o c a t e  the g r a n t i n g ,  d e n i a l  or m o d i f i c a t i o n  of any petit i o n ,  
a p p l i c a t i o n ,  c o m p l a i n t  or o t her p r o c e e d i n g ;

(7) e x a m i n e  w i t n e s s e s  and o f f e r  e v i d e n c e  in any p r o c e e d i n g *  
a f f e c t i n g  the s t a t e  and i n i t i a t e  or p a r t i c i p a t e  in j u d i c i a l  
p r o c e e d i n g s  to the e x t e n t  n e c e s s a r y  to p r o t e c t  and p r o m o t e  the 
i n t e r e s t s  o f  the state.

(b) The c o m m i s s i o n  s hall p e r f o r m  the d u t i e s  a s s i g n e d  to it 
u n d e r  AS 4 4 . 8 3 . 1 6 2 .

(c) In the e s t a b l i s h m e n t  of e l e c t r i c  service" rates u nder 
this c h a p t e r  the c o m m i s s i o n  shall p r o m o t e  the c o n s e r v a t i o n  of 
r e s o u r c e s  us e d  in the g e n e r a t i o n  of e l e c t r i c  energy.

AS 4 2 . 0 5 . 2 5 1 .  Use o f  s t r e e t s  in c i t i e s  and b o r o u g h s .  P u b l i c  
u t i l i t i e s  ha v e  the r ight to a p e r m i t  to use p u b l i c  s t reets, 
a l l e y s  and o t h e r  p u b l i c  w a y s  of a ci t y  or b o r o u g h ,  w h e t h e r  h o m e  
r u l e  or o t h e r w i s e ,  u p o n  p a y m e n t  of a r e a s o n a b l e  p e r m i t  fee and on 
r e a s o n a b l e  t e r m s  and c o n d i t i o n s  and w i t h  r e a s o n a b l e  e x c e p t i o n s  
the c i t y  or b o r o u g h  r e q u i r e s .  A d i s p u t e  as to w h e t h e r  fees, 
terms, c o n d i t i o n s  or e x c e p t i o n s  are r e a s o n a b l e  shall be d e c i d e d  
by the c o m m i s s i o n .  The c o m m i s s i o n  may r e q u i r e  a u t i l i t y  to add 
the amount o f  any p e r m i t  fee pa i d  as a pro rata s u r c h a r g e  to its 
b i l l s  for s e r v i c e  r e n d e r e d  at l o c a t i o n s  w i t h i n  the b o u n d a r i e s  of 
any city or b o r o u g h  w h i c h  r e q u i r e s  p a y m e n t  of a p e r m i t  fee.

AS 4 2 . 0 5 . 5 5 1 .  R e v i e w  and e n f o r c e m e n t .  (a) All final o r d e r s  of 
the c o m m i s s i o n  are s u b j e c t  to j u d i c i a l  r e v i e w  in a c c o r d a n c e  wi t h  
AS 4 4 . 6 2 . 5 6 0  - 4 4 . 6 2  .570, of the A d m i n i s t r a t i v e  P r o c e d u r e  Act.

(b) If an a p p e a l  is not t a k e n  from a final o r d e r  of the 
c o m m i s s i o n ,  the c o m m i s s i o n  may a p p l y  to the s u p e r i o r  c ourt for 
e n f o r c e m e n t  of this c h a p t e r ,  the r e g u l a t i o n s  a d o p t e d  u n d e r  it and 
the o r d e r s  o f  the c o m m i s s i o n .  The c o u r t  shall e n f o r c e  the o r der 
by i n j u n c t i o n  or o t h e r  p r o c e s s .

AS 4 2 . 0 5 . 6 4 1 .  R e g u l a t i o n  by m u n i c i p a l i t y .  The c o m m i s s i o n ' s  
j u r i s d i c t i o n  and a u t h o r i t y  e x t e n d  to p u b l i c  u t i l i t i e s  o p e r a t i n g  
w i t h i n  a ci t y  or b o r o u g h ,  w h e t h e r  ho m e  rule or o t h e r w i s e .  In the 
e v e n t  of  a c o n f l i c t  b e t w e e n  a c e r t i f i c a t e ,  order, d e c i s i o n  or 
r e g u l a t i o n  of  the c o m m i s s i o n  and a c h a r t e r ,  p e r m i t ,  f r a nchise, 
o r d i n a n c e ,  rule or r e g u l a t i o n  of such a local g o v e r n m e n t a l  
entity, the c e r t i f i c a t e ,  o r d e r ,  d e c i s i o n  or r e g u l a t i o n  of the 
c o m m i s s i o n  shall p r e v a i l .



AS 4 4 . 6 2 . 5 6 0 .  J u d i c i a l  r e v i e w .  (a) J u d i c i a l  r e v i e w  by the 
s u p e r i o r  c ourt of a final a d m i n i s t r a t i v e  o rder may be had by 
fi l i n g  a n o t i c e  of a p p e a l  in a c c o r d a n c e  with the a p p l i c a b l e  rules 
of c o u r t  g o v e r n i n g  a p p e a l s  in c ivil m a t t e r s .  E x c e p t  as o t h e r w i s e
p r o v i d e d  in this s e c t i o n ,  the n o t i c e  of  ap p e a l  s hall be filed
w i t h i n  30 da y s  a f t e r  the last day on w h i c h  r e c o n s i d e r a t i o n  can be 
o r d e r e d ,  and s e r v e d  on ea c h  p a r t y  to the p r o c e e d i n g .  The right 
to appeal is not a f f e c t e d  by the f a i l u r e  to seek r e c o n s i d e r a t i o n  
b e f o r e  the agency.

(b) The c o m p l e t e  r e c o r d  of the p r o c e e d i n g s ,  or the p a r t s  of
it w h i c h  the a p p e l l a n t  d e s i g n a t e s ,  s hall be p r e p a r e d  by the
agen c y .  A copy s hall be d e l i v e r e d  to all p a r t i e s  p a r t i c i p a t i n g  
in the appeal. The o r i g i n a l  shall be filed in the s u p e r i o r  court 
w i t h i n  30 days a f t e r  the a p p e l l a n t  p a y s  the e s t i m a t e d  cost of 
p r e p a r i n g  the c o m p l e t e  or d e s i g n a t e d  r e c o r d  or files a c o r p o r a t e  
s u r e t y  bond e q u a l  to the e s t i m a t e d  cost.

(c) The c o m p l e t e  r e c o r d  i n c l u d e s  (1) the p l e a d i n g s ,  (2) all 
n o t i c e s  and o r d e r s  i s s u e d  by the a g e ncy, (3) the p r o p o s e d  
d e c i s i o n  by a h e a r i n g  o f f i c e r ,  (4) the final d e c i s i o n ,  v.5) a 
t r a n s c r i p t  of all t e s t i m o n y  and p r o c e e d i n g s ,  (6) the e x h i b i t s  
a d m i t t e d  or r e j e c t e d ,  (7) the w r i t t e n  e v i d e n c e ,  and (8) all o ther 
d o c u m e n t s  in the case.

(d) Upon o r d e r  of the s u p e r i o r  c o u r t ,  a p p e a l s  may be t a k e n  
on the o r i g i n a l  r e c o r d  or p a r t s  of  it. The re c o r d  may be 
t y p e w r i t t e n  or d u p l i c a t e d  by any s t a n d a r d  p r o c e s s .  A n a l o g o u s  
r ules of c ourt g o v e r n i n g  a p p e a l s  in c i v i l  m a t t e r s  s h all be 
f o l l o w e d  w h e r e  this c h a p t e r  is s i l e n t ,  and wh e n  not in c o n f l i c t  
w i t h  this c h a p t e r .

(e) The s u p e r i o r  c ourt may e n j o i n  a g e n c y  a c t i o n  in e x c e s s  
of c o n s t i t u t i o n a l  or s t a t u t o r y  a u t h o r i t y  at any s t a g e  of an 
a g e n c y  p r o c e e d i n g .  If a g e n c y  a c t i o n  is u n l a w f u l l y  w i t h h e l d  or 
u n r e a s o n a b l y  w i t h h e l d ,  the s u p e r i o r  c o u r t  m a y  c o m p e l  the a g e n c y  
to i n i t i a t e  action.
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J U R I S D I C T I O N A L  S T A T E M E N T
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S T A T E M E N T  OF I S S U E S

In an e x c r u t i a t i n q l y  v e r b o s e  Order, s o m e w h a t  r e m i n i s c e n t  of 

the Tower of B a b e l ^ ,  the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  

(APUC) has i n v a l i d a t e d  " [ t ] h e  p r a c t i c e  of m u n i c i p a l i t i e s  

d i r e c t i n g  u n r e i m b u r s e d  r e l o c a t i o n s  of u t i l i t y  f a c i l i t i e s  laid in 

m u n i c i p a l  r i g h t s - o f - w a y . "  Re c o r d  pa g e  319. U t i l i t i e s  are 

d i r e c t e d  to r e l o c a t e  their f a c i l i t i e s  wh e n  p u b l i c  c o n s t r u c t i o n  

n e c e s s i t a t e s  it. The c o m m o n  law r e q u i r e s  u t i l i t i e s  to bear this 

e x p e n s e ,  but the A P U C  has d e c l a r e d ,  in a d d i t i o n  to o t h e r  th i n g s  

not b e f o r e  it, that a r e f u s a l  by m u n i c i p a l i t i e s  to pay the 

u t i l i t y  r e l o c a t i o n  e x p e n s e s  is u n r e a s o n a b l e  w i t h i n  the 

c o n t e m p l a t i o n  of AS 4 2 . 0 5 . 2 3 1 .  The A P U C  O r d e r  e f f e c t i v e l y  

a b r o g a t e s  the c o m m o n  l a w  rule on l i a b i l i t y  for r e l o c a t i o n  

e x p e n s e s .

The v a l i d i t y  of the A P U C  a c t i o n ,  and all p o i n t s  of appeal, 

are d e p e n d e n t  u p o n  the r e s o l u t i o n  o f  t h ree c e n t r a l  issues: The

j u r i s d i c t i o n  of the A P UC; the v a l i d i t y  of  the c o m m o n  law rule in 

Alaska; and the s c o p e  of the A P U C ' s  a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1 .  

In a c c o r d  with the S t a t e m e n t  of P o i n t s  on A p p e a l  f iled by 

A p p e l l a n t ,  this B r i e f  wi l l  t h e r e f o r e  a d d r e s s  the f o l l o w i n g  

issues: 1.) A P U C  j u r i s d i c t i o n ;  2.) V a l i d i t y  of the c o m m o n  law

rule u n d e r  A l a s k a  ca s e  law and s t a t u t e ;  3.) APUC d u t i e s  under

"Come, let us go down, and there c o n f o u n d  their l a n g u a g e ,  
that they may not u n d e r s t a n d  one a n o t h e r ' s  s p e e c h . "  G e n e s i s  
11:7.
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AS 4 2 . 0 5 . 2 5 1  and c o n f l i c t  with t h e  c o m m o n  law; 4.) AP U C  

a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1 ;  5.) W h e t h e r  and how Art. I, Sec.

18 of the A l a s k a n  C o n s t i t u t i o n  is a p p l i c a b l e ;  6.) M u n i c i p a l  

p r o p r i e t a r y  i n t e r e s t  in public r i g h t s - o f - w a y ;  and 7.) The correct 

c h a r a c t e r i z a t i o n  o f  r e l o c a t i o n  e x p e n s e s .

ST A T E M E N T  OF THE CA5E

H o m e r  E l e c t r i c  A s s o c i a t i o n  ( H E A ) ,  by c o n t r a c t  with the City 

o f  K e n a i  (City), a s s u m e d  control o f  c e r t a i n  m u n i c i p a l  u t i l i t y  

f a c i l i t i e s  w i t h i n  the City. S u b s e q u e n t  s t r e e t  c o n s t r u c t i o n  

r e q u i r e d  r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s  and the C i t y  refused to 

r e i m b u r s e  HEA for that e x pense. H E A  s o u g h t  d e c l a r a t o r y  relief 

b e f o r e  the A P U C  to r e s o l v e  this d i s p u t e  a c c o r d i n g  to the contract 

t e r m s .  The A T J C  d e c l i n e d  to hear the c o n t r a c t  d i s p u t e  on 

j u r i s d i c t i o n a l  g r o u n d s ,  but e n c o u r a g e d  HEA to file for a special 

t a r i f f  bef o r e  the A P U C  to r e c o v e r  the e x p e n s e  e i t h e r  t h r o u g h  a 

s u r c h a r g e  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  or t h r o u g h  g e n e r a l  rates. 

R e c o r d  S u p p l e m e n t .

HEA then f i l e d  a t a r i f f  r e v i s i o n  (TA 35-32) w h i c h  p r o v i d e d  

for a s u r c h a r g e  to r e c o v e r  all c o s t s  a s s o c i a t e d  wi t h  the 

r e l o c a t i o n  of e l e c t r i c  f a c i l i t i e s  at a m u n i c i p a l i t y ' s  r e q uest 

w h e n  those c o s t s  are not paid by the m u n i c i p a l i t y .  R e c o r d  

p a g e  1 . The Ci t y  r e s p o n d e d  as an i n t e r e s t e d  p a r t y  e x p r e s s i n g  

o p p o s i t i o n  to a s u r c h a r g e  of City r e s i d e n t s  only, c i t i n g  the 

c o m m o n  law rule that those costs be b o r n e  by u t i l i t i e s .  Record
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page 31. The A P U C  s u s p e n d e d  the t a r i f f  r e v i s i o n  and called a 

p u b l i c  h e a r i n g  on the p r o p o s a l ,  U - 8 3 - 7 4  O r d e r  No. 1, r e q u e s t i n g  

the City to i n t e r v e n e .  R e c o r d  p a g e  87. The O r d e r  i d e n t i f i e d  

five q u e s t i o n s  to be c o n s i d e r e d  w h i c h  r e l a t e d  to the method of  

a l l o c a t i n g  r e l o c a t i o n  e x p e n s e s  to c o n s u m e r s .

The Ci t y  d e c l i n e d  to a c c e p t  i n t e r v e n o r  s t a tus, but 

r e i t e r a t e d  its p o s i t i o n .  R e c o r d  pa g e  94. On N o v e m b e r  17, 1983, 

a p u b l i c  h e a r i n g  w a s  held on U - 8 3 - 7 4  ( c o n s o l i d a t e d  with U - 8 3 - 7 9 ) .  

R e c o r d  page 139. A decision, O r d e r  No. 7, U - 8 3 - 7 4 ,  issued on 

J a n u a r y  11, 1985. Re c o r d  page 270. It is this O r d e r  that 

A p p e l l a n t  a d d r e s s e s .  The Order went b e y o n d  a d e t e r m i n a t i o n  of h o w  

or if the r e l o c a t i o n  expenses s h o u l d  be r e c o v e r e d  by the u t i l i t y  

to adopt a rule that has s e v e r a l  e f f e c t s :  It a b o l i s h e s  the c o m m o n  

law rule as to r e l o c a t i o n  e x p e n s e s  in A l a s k a ;  it d e n i e s  

m u n i c i p a l i t i e s  any interest in t h e i r  r i g h t s - o f - w a y  that would 

s u p p o r t  use fees c h a r g e d  to u t i l i t i e s ;  it i n v a l i d a t e s  e xisting 

and future f r a n c h i s e  a g r e e m e n t s  b e t w e e n  m u n i c i p a l i t i e s  and 

u t i l i t i e s  that p r o v i d e  for use fees; it r e q u i r e s  all 

m u n i c i p a l i t i e s  to c o m p e n s a t e  u t i l i t i e s  for r e l o c a t i o n  expenses 

any time a m u n i c i p a l i t y  is e n g a g e d  in a " p r o p r i e t a r y  act i v i t y , "  

d e f i n e d  by the A P U C  to include m o s t  p u b l i c  i m p r o v e m e n t s  within 

r i g h ^ - o f - w a y  o w n e d  by the p u b l i c ;  and it m a k e s  no d i s t i n c t i o n

n e c o n o m i c a l l y  regulated u t i l i t i e s  and the c a b l e  t e l e v i s i o n  

i n d u s t r y  which is e c o n o m i c a l l y  u n r e g u l a t e d .
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The A P U C  L acks J u r i s d i c t i o n  To A d j u d i c a t e

I

D i s p u t e s  Over R e l o c a t i o n  E x p e n s e s  B e t w e e n  A 
U t i l i t y  And A M u n i c i p a l .icy I n c i d e n t  To C o n s t r u c t i o n  

A c t i v i t y  W i t h i n  A R i g h t - O f - W a y  O w n e d  
By The M u n i c i p a l i t y

As s t a t e d  in O r d e r  No. /. th i s  it the first o c c a s i o n  that 

the C o m m i s s i o n  " . . . h a s  c o n s i d e r e d  the s c o p e  of its r e g u l a t o r y  

p o w e r s  under AS 4 2 . 0 5 . 2 5 1  over m u n i c i p a l  a c t i v i t i e s  a f f e c t i n g  

u t i l i t i e s . R e c o r d  pa g e  270. This o c c a s i o n  was p r e s e n t e d  

t h r o u g h  a r e q u e s t  by a u t i l i t y  to s u r c h a r g e  K e n a i  r a t e p a y e r s  to 

co ver r e l o c a t i o n  e x p e n s e s  w h i c h  the Ci t y  of K e nai r e f u s e d  to pay 

p u r s u a n t  to the c o m m o n  law r u l e . ^  The A P U C  went far b e y o n d  

d e t e r m i n i n g  w h i c h  m e t h o d  of r e c o v e r i n g  this u t i l i t y  e x p e n s e  from

AS 4 2 . 0 5 . 2 5 1 .  Use of s t r e e t s  in c i t i e s  and b o r o u g h s .  P u b l i c
u t i l i t i e s  h a v e  the right to a p e r m i t  to use p u b l i c  streets,
a l l e y s  and o t h e r  p u b l i c  w a y s  of a c i t y  or b o r o u g h ,  w h e t h e r  
home rule or o t h e r w i s e ,  upon p a y m e n t  of a r e a s o n a b l e  pe r m i t  
fee and on r e a s o n a b l e  t e r m s  and c o n d i t i o n s  and with 
r e a s o n a b l e  e x c e p t i o n s  the c i t y  or b o r o u g h  r e q u i r e s .  A 
di s p u t e  as to w h e t h e r  fees, t e r m s ,  or c o n d i t i o n s  or 
e x c e p t i o n s  are r e a s o n a b l e  s h a l l  be d e c i d e d  by the c o m m i s s i o n .  
The c o m m i s s i o n  may r e q u i r e  a u t i l i t y  to add the a m o u n t  of
any p e r m i t  fee paid as a pro r a t a  s u r c h a r g e  to its b i l l s  for
s e r v i c e  r e n d e r e d  at l o c a t i o n s  w i t h i n  the b o u n d a r i e s  of any 
c i t y  or b o r o u g h  w h i c h  r e q u i r e s  p a y m e n t  of a p e r m i t  fee.

"U n d e r  the t r a d i t i o n a l  c o m m o n  l a w  rule, u t i l i t i e s  ha v e  been 
r e q u i r e d  to b e a r  the e n t i r e  co s t  of r e l o c a t i n g  from a p u b l i c  
r i g h t - o f - w a y  w h e n e v e r  r e q u e s t e d  to do so by s t a t e  or local 
a u t h o r i t i e s . "  N o r f o l k  R e d e v e l o p m e n t  and H o u s i n g  A u t h o r i t y  v. 
C h e s a p e a k e  and P o t o m a c  T e l e p h o n e  Co. of V i r g i n i a , U.S. , 78 
L.Ed. 2d 29, 34, 104 S.Ct. , (1983).
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r a t e p a y e r s  w o u l d  be the a p p r o p r i a t e  m e t h o d ,  or w h e t h e r  the 

u t i l i t y ' s  c l a i m  for the a m o u n t  r e q u e s t e d  was j u s t i f i e d .  The APUC 

has d e t e r m i n e d ,  e r r o n e o u s l y ,  that its j u r i s d i c t i o n  i n c l u d e s  the 

a u t h o r i t y  to d e c i d e  w h e t h e r  a c o m m o n  law rule g o v e r n i n g  the legal 

r e l a t i o n s h i p  b e t w e e n  a u t i l i t y  and a m u n i c i p a l i t y  and their 

r e s p e c t i v e  i n t e r e s t s  in the use of a p u b l i c  r i g h t - o f - w a y  o w n e d  by 

the m u n i c i p a l i t y  has been i m p l i e d l y  a b r o g a t e d  by A l a s k a  s t a t u t o r y  

and case law, or s h o u l d  be e x p r e s s l y  a b r o g a t e d  by the A P U C ' s  own 

r e g u l a t i o n s .

A p p e l l a n t ' s  j u r i s d i c t i o n a l  a r g u m e n t  is d i v i d e d  into three 

basis: First, ca s e  law has l i m i t e d  A P U C  j u r i s d i c t i o n  to e x c l u d e

the p o w e r  to a d j u d i c a t e  p r o p e r t y  r i g h t s  and c o m m o n  law 

r e s p o n s i b i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  a p p l i c a b l e  to a 

m u n i c i p a l i t y  and a u t i l i t y ;  second, the s t a t u t e  in q u e s t i o n  only 

r e q u i r e s  the A P U C  to d e t e r m i n e  r e a s o n a b l e n e s s  of fees, terms or 

c o n d i t i o n s  a m u n i c i p a l i t y  p l a c e s  on the u t i l i t y ' s  p e r m i t  to use a 

m u n i c i p a l  r i g h t - o f - w a y ,  not to rule on the e f f e c t  or v a l i d i t y  of 

the c o m m o n  l a w  rule or w h e t h e r  a t a k i n g  of p r o p e r t y  has o c c u r r e d ;  

and third, AS 4 2 . 0 5 . 2 5 1  does not gi v e  the A P U C  b r o a d  e q u i t a b l e  

p o w e r s  to i n d e p e n d e n t l y  a p p r a i s e  the r e a s o n a b l e n e s s  of all 

m u n i c i p a l  a c t i o n s  a f f e c t i n g  r e g u l a t e d  u t i l i t i e s .

A. A l a s k a  Case Law Has L i m i t e d  A P U C  J u r i s d i c t i o n  To E x c l u d e  The 
P ower E x e r c i s e d .

The i s sue of w h e t h e r  the A P U C  has a u t h o r i t y  to a d j u d i c a t e  

d i s p u t e s  o v e r  c o n s t r u c t i o n  a c t i v i t y  due to i m p r o v e m e n t s  w i t h i n  a 

m u n i c i p a l  r i g h t - o f - w a y  has a l r e a d y  be e n  a d d r e s s e d  by the A l a s k a
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S u p r e m e  Court. This d e c i s i o n ,  w h i c h  he l d  that the A P U C  has no

such a u t h o r i t y ,  is G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h  v. City of

A n c h o r a g e , 504 P . 2d 1027 ( A l a s k a  1972), o v e r r u l e d  on o ther

g r o u n d s ,  595 P . 2d 629. In that case the C i t y - o w n e d  u t i l i t y

n e e d e d  to use a r i g h t - o f - w a y  o w n e d  by the B o r o u g h  to s e r v i c e  a

s u b d i v i s i o n  w i t h i n  the City. The B o r o u g h  r e f u s e d  to grant the

C i t y  a p e r m i t  to use the r i g h t - o f - w a y ,  but the Ci t y  i n s t a l l e d  its

f a c i l i t i e s  d e s p i t e  the re f u s a l .  The B o r o u g h  so u g h t  an i n j u n c t i o n

in S u p e r i o r  Court. The p a r t i e s  l a t e r  a g r e e d  to an i n s t a l l a t i o n

plan, t h e r e b y  s e t t l i n g  the i m m e d i a t e  p r o b l e m ;  but since the

d i s p u t e  over c o n t r o l  of c o n s t r u c t i o n  w i t h i n  the r i g h t s - o f - w a y  was

a c o n t i n u i n g  one, they s u b m i t t e d  the f o l l o w i n g  q u e s t i o n  to the

S u p e r i o r  Court: W h e t h e r  the B o r o u g h  had the a u t h o r i t y  to

r e g u l a t e  the use of its r i g h t s - o f - w a y ,  i n c l u d i n g  c o n s t r u c t i o n  in

those r i g h t s - n f - w a y . 504 P . 2d at 1029.

The S u p e r i o r  Court r e f e r r e d  the m a t t e r  to the APUC, c i t i n g

p r i m a r y  j u r i s d i c t i o n  in the A P U C  as its reason, and the B o r o u g h

a p p e a l e d ,  c l a i m i n g  that the A P U C  l a c k e d  j u r i s d i c t i o n  to

a d j u d i c a t e  that issue. The S u p r e m e  C o u r t  n oted that the

" . . . r e s o l u t i o n  of this i s sue ... d e p e n d s  upon the n a t u r e  and

s c ope of the P U C ' s  j u r i s d i c t i o n . "  504 P . 2d at 1032. The Court

i d e n t i f i e d  AS 4 2 . 0 5 . 1 4 1  as the e n a o i i n g  act d e f i n i n g  the g e n eral

p o w e r s  and d u t i e s  of the APUC. In h o l d i n g  that the AP U C  lacked

j u r i s d i c t i o n  to d e t e r m i n e  the m a t t e r ,  the Court stated:

The e s s e n c e  of the a d m i n i s t r a t i v e  p o w e r  c o n f e r r e d  upon the 
PUC is r e g u l a t o r y ;  the C o m m i s s i o n  is e m p o w e r e d  to set rates, 
p r o m u l g a t e  r e g u l a t i o n s ,  c o l l e c t  i n f o r m a t i o n ,  p r o c e s s  
c o m p l a i n t s  a g a i n s t  u t i l i t i e s  and the like. The s t a t u t o r y  
f r a mework, h o w e v e r ,  does not g r a n t  u n l i m i t e d  a d j u d i c a t o r y

7



a u t h o r i t y  to the PUC. The a g e n c y  is not e m p o w e r e d  to decide 
d i s p u t e s  b e t w e e n  m u n i c i p a l i t i e s  o v e r  the c o n t r o l  of 
c o n s t r u c t i o n  a c t i v i t i e s  w i t h i n  r i g h t s - o f - w a y  b e l o n g i n g  to 
one of the l i t i g a n t s .... By s t i p u l a t i o n ,  the d i s p u t e  c o n c e r n s  
the B o r o u g h ' s  a u t h o r i t y  to c o n t r o l  w o r k  ana o t h e r  a c t i v i t i e s  
w h i c h  take p l a c e  w i t h i n  the B o r o u g h ' s  r i g h t s - o f - w a y .  In 
short, the A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  Act s i m p l y  
does not c o n t e m p l a t e  the e s t a b l i s h m e n t  of an a d m i n i s t r a t i v e  
b o d y  with the a u t h o r i t y  to a d j u d i c a t e  such d i s p u t e s .  504 
P . 2d at 1033 , 1034.

There are on l y  two d i f f e r e n c e s  b e t w e e n  the p r e s e n t  c a s e  and

G r e a t e r  A n c h o r a g e ; Here the u t i l i t y  is not o w n e d  by a city, and

here the d i s p u t e  o v e r  c o n s t r u c t i o n  c o n c e r n s  l i a b i l i t y  for

r e l o c a t i o n  c o s t s  r a t h e r  than m u n i c i p a l  a u t h o r i t y  to p r o h i b i t  the

const r u c t i o n .

The s i m i l a r i t i e s  b e t w e e n  G r e a t e r  A n c h o r a g e  and the p r e s e n t  

d i s p u t e ,  h o w e v e r ,  e a s i l y  p l a c e  the p r e s e n t  d i s p u t e  w i t h i n  the 

h o l d i n g  of that case: the d i s p u t e  c o n c e r n s  c o n s t r u c t i o n  a c t i v i t y

w i t h i n  a p u b l i c  r i g h t - o f - w a y .  (504 P . 2d at 1034); the m u n i c i p a l  

o w n e r  o f  the r i g h t - o f - w a y  is r e f u s i n g  to a c c e d e  to c e r t a i n  

c o n s t r u c t i o n  d e m a n d s  of the u t i l i t y ;  the d i s p u t e  c e n t e r s  on the 

m u n i c i p a l i t y ' s  p o l i c e  p o w e r  to r e g u l a t e  c o n s t r u c t i o n  w i t h i n  and 

the use of its own r i g h t - o f - w a y ;  and the A P U C  is a d j u d i c a t i n g  a 

d i s p u t e  o v e r  c o n s t r u c t i o n  r e g u l a t i o n  and l i a b i l i t y  u n d e r  the 

c o m m o n  law ra t h e r  than a d m i n i s t r a t i v e l y  r e g u l a t i n g  u t i l i t y  

o p e r a t i o n s  and rates. The S u p r e m e  C o u r t  e x p r e s s l y  h e l d  that the 

A P U C  l a c k e d  such a d j u d i c a t o r y  j u r i s d i c t i o n  in G r e a t e r  A n c h o r a g e , 

and that h o l d i n g  c o n t r o l s  here. 504 P . 2d at 1035.

W h i l e  G r e a t e r  A n c h o r a g e  does not s p e c i f i c a l l y  a d d r e s s  APUC 

j u r i s d i c t i o n  over r e l o c a t i o n  e x p e n s e  d i s p u t e s ,  that i s s u e  is 

a d d r e s s e d  in a ca s e  ve r y  s i m i l a r  to the d e c i s i o n  on appeal,
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Ge n e r a l  T e l e p h o n e  C o m p a n y  of the N o r t h w e s t  Inc. v. City of

B o t h e l l , 693 P . 2d 215 (Wash. App. 1985). As in A l a s k a ,  u t i l i t i e s

are g u a r a n t e e d  a right to use m u n i c i p a l  r i g h t s - o f - w a y  by state

law in W a s h i n g t o n .  The City of B o t h e l l  d i r e c t e d  the u t i l i t y  to

r e l o c a t e  its f a c i l i t i e s  at its own e x p e n s e  for p u b l i c  s a f e t y

r e asons. This was in ac c o r d  with the f r a n c h i s e  a g r e e m e n t  b e t w e e n

B o t h e l l  and the u t i l i t y .  The u t i l i t y  r e l o c a t e d  its f a c i l i t i e s ,

but s o u g h t  a t a r i f f  to r e c o v e r  this e x p e n s e  from C i t y  r e s i d e n t s .

The W a s h i n g t o n  U t i l i t i e s  and T r a n s p o r t a t i o n  C o m m i s s i o n  g r a n t e d

the tariff, p r e - e m p t i n g  m u n i c i p a l  a u t h o r i t y  to r e g u l a t e  its

r i g h t s - o f - w a y  t h r o u g h  a f r a n c h i s e  a g r e e m e n t .

The trial c o u r t  u p h e l d  the tariff, but the a p p e l l a t e  court

r ever s e d .  The r e a s o n i n g  of the d e c i s i o n ,  that the u t i l i t y

c o m m i s s i o n  is a r e g u l a t o r y  a g e n c y  l a c k i n g  such a d j u d i c a t o r y

j u r i s d i c t i o n ,  s o u n d s  very m u c h  like G r e a t e r  A n c h o r a g e :

[I]n our v i e w  the W a s h i n g t o n  U t i l i t i e s  and T r a n s p o r t a t i o n  
C o m m i s s i o n  (WUTC) has no a u t h o r i t y  to a l l o w  G e n e r a l  to enact 
a ta r i f f  w h i c h  c h a n g e s  the c o n d i t i o n s  of G e n e r a l ' s  f r a n c h i s e  
and forces the ci t y  to pay the cost of u n d e r g r o u n d i n g  the 
c o m p a n y ' s  f a c i l i t i e s .

The l e g i s l a t u r e  c o n f e r r e d  upon the W U T C  the p o w e r  to 
r e g u l a t e  the rates, s e r v i c e s ,  f a c i l i t i e s ,  and p r a c t i c e s  of 
t e l e p h o n e  c o m p a n i e s .  ...The l e g i s l a t u r e  also gave c i t i e s  
the p o wer to g r a n t  f r a n c h i s e s  to t e l e p h o n e  c o m p a n i e s .  
. . . B o t h e l l ' s  f r a n c h i s e  to G e n e r a l  is a form of c o n t r a c t  
b e t w e e n  the ci t y  and the t e l e p h o n e  co m p a n y .  ...It m a y  only 
be a b r o g a t e d  by the W U T C  if it a f f e c t s  r a tes or s e r v i c e s  to 
the g e n e r a l  p u b l i c ;  if the f r a n c h i s e  c o n c e r n s  p r o p r i e t a r y  
rights of the Ci t y  g r a n t i n g  the f r a n c h i s e ,  the W U T C  has no 
p o w e r . 693 P . 2d 218.



The City of B o t h e l l  was r e l y i n g  u p o n  a f r a n c h i s e  a g r e e m e n t  

'when it d i r e c t e d  the u t i l i t y  to r e l o c a t e  at its own e x p e n s e .  In 

the p r e s e n t  case, the C i t y  of Kenai r e l i e d  u p o n  the c o m m o n  law. 

In b o t h  cases, the u t i l i t y  c o m m i s s i o n  in q u e s t i o n  e x c e e d e d  its 

r e g u l a t o r y  j u r i s d i c t i o n  to a d j u d i c a t e  r e l o c a t i o n  d i s p u t e s .

A s i m i l a r  re s u l t  has been r e a c h e d  by P e n n s y l v a n i a  courts. 

The P e n n s y l v a n i a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  has g e n e r a l  

r e g u l a t o r y  a u t h o r i t y  " . . . t o  d e t e r m i n e  the r e a s o n a b l e n e s s  of 

u t i l i t y  r ates and rate s t r u c t u r e s ;  and the a d e q u a c y ,  e f f i c i e n c y ,  

and s a f e t y  of u t i l i t y  s e r v i c e . "  E q u i t a b l e  Gas C o m p a n y  v. 

P e n n s y l v a n i a  P u b l i c  U t i l i t y  C o m m i s s i o n ,  et a l , 442 A . 2d 419, 422 

(Pa. 1982).

The g e n e r a l  a u t h o r i t y  of the P e n n s y l v a n i a  P u b l i c  U t i l i t i e s  

C o m m i s s i o n  is t h e r e f o r e  the same as that of the A P U C  as o u t l i n e d  

by G r e a t e r  A n c h o r a g e . But this r e g u l a t o r y  j u r i s d i c t i o n  does not 

e x t e n d  to a d j u d i c a t i o n  of r e l o c a t i o n  d i s p u t e s  b e t w e e n  a u t i l i t y  

and a m u n i c i p a l i t y .  " T h i s  a r g u m e n t  has b e e n  r e j e c t e d  in the 

c o n t e x t  of c a s e s  g o v e r n e d  by the c o m m o n  l a w  rule; that is, c a s e s  

w h e r e  a u t i l i t y  is m e r e l y  r e q u i r e d  to m o v e  its f a c i l i t i e s  from 

one to a n o t h e r  p o r t i o n  of a p u b l i c  h i g h w a y  r i g h t - o f - w a y . "  

E q u i t a b l e  G a s , 442 A . 2d at 422; B o r o u g h  of H i q h s p i r e  et al v. 

P e n n s y l v a n i a  P o w e r  and Light et a l , CCH, U t i l i t i e s  Law R e p o r t s , 

§23,733 (Pa. 1982).
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The AP U C  is a r e g u l a t o r y  a g e n c y  wi t h  l i m i t e d  a u t h o r i t y  over 

r ates and g e n e r a l  o p e r a t i o n s  of u t i l i t i e s  in r e l a t i o n  to 

c o n s u m e r s .  It is not an a d j u d i c a t i v e  b o d y  e m p o w e r e d  to rule on 

r e l o c a t i o n  cost d i s p u t e s  a r i s i n g  u n d e r  the law or t h r o u g h  

c o n t r a c t .

B. J u r i s d i c t i o n  To A d j u d i c a t e  The P r e s e n t  Issue Is U n n e c e s s a r y  
For The A P U C  To P e r f o r m  Its D u t i e s  I m p o s e d  By AS 4 2 . 0 5 . 2 5 1 .

G r e a t e r  A n c h o r a g e  does not a d d r e s s  AS 4 2 . 0 5 . 2 5 1 ,  t h o u g h  the 

s t a t u t e  was in e f f e c t  at the ti m e  of  that d e c i s i o n .  O r d e r  No. 7 

re l i e s  on AS 4 2 . 0 5 . 2 5 1  as a u t h o r i t y  for the A P U C ' s  a c t i o n .  The 

r e a s o n i n g  is that the c o m m o n  l a w  rule is a fee, t e r m  or c o n d i t i o n  

r e g u l a t i n g  the use of a m u n i c i p a l  r i g h t - o f - w a y  and the A P U C  has 

j u r i s d i c t i o n  to d e t e r m i n e  the r e a s o n a b l e n e s s  of any such fee, 

term or c o n d i t i o n  a f f e c t i n g  the u t i l i t y ' s  right to use the p u b l i c  

r i g h t - o f - w a y  g r a n t e d  by the s t a t u t e .  R e c o r d  pa g e  281.

T h e r e  can be no d o u b t  that m u n i c i p a l i t i e s  r e t a i n  some 

r e g u l a t o r y  a u t h o r i t y ,  as yet u n d e f i n e d ,  ov e r  the use of its 

r i g h t s - o f - w a y  by u t i l i t i e s  that is b e y o n d  A P U C  a u t h o r i t y  to 

r e v i e w  for r e a s o n a b l e n e s s  u n d e r  AS 4 2 . 0 5 . 2 5 1 .  3-C C a b l e  v. City 

and B o r o u g h  of J u n e a u , 613 P . 2d 616 ( A l a s k a  1980). A p p e l l a n t  

c o n t e n d s  that c o n s t r u c t i o n  e x p e n s e  l i a b i l i t y  u n d e r  the c o m m o n  law 

rule is w i t h i n  the m u n i c i p a l  r e g u l a t o r y  a u t h o r i t y  that is b e y o n d  

A P U C  r e v i e w  u n d e r  the st a t u t e .

The issue a d d r e s s e d  in B-C C a b l e  c o n c e r n e d  the v a l i d i t y  of a 

f r a n c h i s e  a g r e e m e n t  e n t e r e d  into b e t w e e n  a u t i l i t y  and a 

m u n i c i p a l i t y  p r i o r  to the a d o p t i o n  of  the A l a s k a  P u b l i c  U t i l i t i e s
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Act (APUCA). The a g r e e m e n t  in part r e q u i r e d  the u t i l i t y  to pay a 

three p e r c e n t  f r a n c h i s e  tax to the m u n i c i p a l i t y . ̂  A fter 

a d o p t i o n  of the Act, the u t i l i t y  r e f u s e d  to c o m p l y  wi t h  the 

a g r e e m e n t ,  c o n t e n d i n g  that the A P U C A  p r e - e m p t e d  m u n i c i p a l  

r e g u l a t i o n  and v o i d e d  e x i s t i n g  f r a n c h i s e  a g r e e m e n t s .  S u m m a r y  

j u d g m e n t  was g r a n t e d  to the m u n i c i p a l i t y  and the u t i l i t y  

a p p e a l e d .  On a p p eal, the u t i l i t y  m a i n t a i n e d  " . . . t h a t  the APUC 

Act is c o m p l e t e  and c o m p r e h e n s i v e  in its r e g u l a t i o n  of p u b l i c  

u t i l i t i e s  and l e a v e s  n o t h i n g  for a c i t y  to r e g u l a t e  ex c e p t  its 

p u b l i c  s t r e e t s , "  c i t i n g  AS 4 2 . 0 5 . 2 5 1  and AS 4 2 . 0 5 . 6 4 1  as the 

p r e - e m p t i v e  l e g i s l a t i o n .  613 P . 2d at 618.

The S u p r e m e  C o u r t  d i s a g r e e d :  " W h i l e  the AF ,ct p r e - e m p t s

a l a r g e  p o r t i o n  of the r e g u l a t o r y  a u t h o r i t y  of m u n i c i p a l i t i e s  

over u t i l i t y  c o m p a n i e s ,  it does not p r e - e m p t  all such 

a u t h o r i t y . "  Id. The c ourt i d e n t i f i e d  the a u t h o r i t y  of the APUC 

as i n c l u d i n g  r e v i e w  for the r e a s o n a b l e n e s s  of the f r a n c h i s e  fee, 

but not for the r i ght of a m u n i c i p a l i t y  to as s e s s  a fee in the 

first place. 613 P . 2d at 619. Thus t h ere is sime r e g u l a t o r y  

a u t h o r i t y  that a m u n i c i p a l i t y  has o v e r  its own r i g h t s - o f - w a y  even 

u n d e r  AS 4 2 . 0 5 . 2 5 1 .  T h o u g h  B-C C a b l e  do e s  not d e f i n e  the scope 

of a u t h o r i t y  r e s e r v e d  to m u n i c i p a l i t i e s ,  at a m i n i m u m  that 

a u t h o r i t y  is the a u t h r r i t y  to g o v e r n  c o n s t r u c t i o n  a c t i v i t y  w i t h i n  

its own r i g h t s - o f - w a y  c o n s i s t e n t  w i t h  G r e a t e r  A n c h o r a g e .

The court c o n s t r u e d  all f r a n c h i s e  a g r e e m e n t s ,  w h e t h e r  a r i s i n g  
from an o r d i n a n c e  or a f r a n c h i s e  p e r m i t ,  as b e i n g  in the 
n a t u r e  of a c o n t r a c t .  This p o s i t i o n  is in a c c o r d  with the 
w e i g h t  of a u t h o r i t y .  B-C C a b l e , 613 P . 2d at 619 and cases 
cited.



The effect of AS 4 2 . 0 5 . 2 5 1  is q u i t e  s i m p l y  to gi v e  u t i l i t i e s  

a right to a p e r m i t  to use the m u n i c i p a l  r i g h t s - o f - w a y  upon 

p a y m e n t  of a fee, s u b j e c t  to r e a s o n a b l e  t e r m s  and c o n d i t i o n s  on 

that use i m p o s e d  by the city. The l i m i t e d  a u t h o r i t y  g i v e n  to the 

A P U C  is to d e t e r m i n e  the r e a s o n a b l e n e s s  of the fee, term, or 

c o n d i t i o n  and to a l l o w  a s u r c h a r g e  to r e c o v e r  the fee. It is 

u n n e c e s s a r y  for the A P U C  to , a d j u d i c a t e  the v a l i d i t y  of the c o m m o n  

law rule on r e l o c a t i o n  e x p e n s e s  to p e r f o r m  its d u t i e s  u n d e r  

AS 4 2 . 0 5  .251 .

As an a d m i n i s t r a t i v e  c o m m i s s i o n ,  the A P U C  has no i n h e r e n t  

a u t h o r i t y .  R u t t e r  v. S t a t e , 668 P . 2d 1343, 1349 ( A l a s k a  1 983). 

The on l y  a u t h o r i t y  the A P U C  has is that w h i c h  is e x p r e s s l y  

a l l o w e d  or w h i c h  is i m p l i e d l y  n e c e s s a r y  to p e r f o r m  its duties. 

State, Dept, of Labor, etc. v. U. of A l a s k a , 664 P . 2d 575 ( A l aska 

1983). AS 4 2 . 0 5 . 2 5 1  s i m p l y  r e f e r s  to h o w  m u c h  a m u n i c i p a l i t y  may 

a s s e s s  as a fee, and to the r e a s o n a b l e n e s s  o f  p e r m i t  t e rms and 

c o n d i t i o n s  r e l a t i n g  to such t h i n g s  as s u p e r v i s i o n ,  c o n s t r u c t i o n  

s t a n d a r d s ,  or p l a c e m e n t  of the u t i l i t y  f a c i l i t i e s  w i t h i n  the 

r i g h t - o f - w a y .  S i n c e  it is u n n e c e s s a r y  for the A P U C  to a d j u d i c a t e  

d i s p u t e s  over c o n s t r u c t i o n  l i a b i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  

u nder the co m m o n  law to p e r f o r m  its d u t i e s  u n d e r  AS 4 2 . 0 5 . 2 5 1 ,  

the A P U C  has e x c e e d e d  its s t a t u t o r y  j u r i s d i c t i o n  in d oing so.

I d ; B o r o u g h  of H i q h s p i r e  , CCH U t i l i t i e s  L a w  R e p o r t s , §23 , 733  .02 

( 1 9 8 2 ) .
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It is l i k e w i s e  u n n e c e s s a r y  for the A P U C  to a d j u d i c a t e  t a k i n g  

i s s u e s  u n d e r  Art. I, Sec. 18, of the A l a s k a  C o n s t i t u t i o n  to 

p e r f o r m  its d u t i e s  under AS 4 2 . 0 5 . 2 5 1 .  O rder No. 7 a n a l y z e s  the 

a p p l i c a t i o n  of the c o m m o n  law as r e s u l t i n g  in a t a k i n g  u n d e r  the 

A l a s k a  C o n s t i t u t i o n .  Re c o r d  p a g e  306. Any u t i l i t y  c l a i m  that 

its p r o p e r t y  was d a m a g e d  or t a k e n  w o u l d  c l e a r l y  have to be h e a r d  

in S u p e r i o r  Court, not be f o r e  the APUC. The S u p e r i o r  C o urt a lone 

has such j u r i s d i c t i o n .  AS 2 2 . 1 0 . 0 2 0 ;  AS 0 9 . 5 5 . 2 9 0 .

C. The AP U C  Has E x c e e d e d  Its J u r i s d i c t i o n  U nder AS 4 2 . 0 5 . 2 5 1  To 
Act In Equity.

A s ide from r e v i e w i n g  the case law, s t a t u t o r y  r e q u i r e m e n t s  or 

c o n s t i t u t i o n a l i t y  of the c o m m o n  law rule, the A P U C  r e l i e d  on an 

a l t e r n a t i v e  b a s i s  for its a d j u d i c a t o r y  a u t h o r i t y  to rule on the 

r e a s o n a b l e n e s s  of the c o m m o n  law rule. That a l t e r n a t i v e  b a s i s  is 

a p u r p o r t e d  e q u i t a b l e  a u t h o r i t y  g r a n t e d  u n d e r  AS 4 2 . 0 5 . 2 5 1  to 

r e v i e w  any m u n i c i p a l  ac t i o n  a f f e c t i n g  u t i l i t i e s  for 

r e a s o n a b l e n e s s .  R e c o r d  p a ges 3 0 0 - 3 0 2 .  The A P U C  d e t e r m i n e d  that 

the c o m m o n  law " . . . i s  u r r e a s o n a b l e  as p l a c i n g  an i n e q u i t a b l e  or 

u n d u l y  d i s c r i m i n a t o r y  bur d e n  on a u t i l i t y ' s  r a t e p a y e r s  to f i n a n c e  

p u b l i c  i m p r o v e m e n t s . "  O r d e r  No. 7, p . 32. This f i n d i n g  was not a 

c o n s t i t u t i o n a l  d e c i s i o n ,  but r a t h e r  was b a s e d  "... on the 

a p p l i c a t i o n  of the d i s c r e t i o n  c o n f e r r e d  on the C o m m i s s i o n  in 

AS 4 2 . 0 5 . 2 5 1  to i n d e p e n d e n t l y  a p p r a i s e  the r e a s o n a b l e n e s s  of 

m u n i c i p a l  a c t i o n s  a f f e c t i n g  r e g u l a t e d  u t i l i t i e s . "  R e c o r d  page 

302 .
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A p p e l l a n t  c o n t e n d s  that AS 4 2 . 0 5 . 2 5 1  c o n f e r s  no e q u i t a b l e  

a u t h o r i t y  w h a t s o e v e r  on the APUC to r e v i e w  the r e a s o n a b l e n e s s  of 

any m u n i c i p a l  a c t i o n  a f f e c t i n g  r e g u l a t e d  u t i l i t i e s  b e y o n d  the 

d i s c r e t i o n  to r e v i e w  the r e a s o n a b l e n e s s  of the am o u n t  o f  pe r m i t  

fees c h a r g e d  by a m u n i c i p a l i t y ,  or the r e a s o n a b l e n e s s  of terms, 

c o n d i t i o n s  or e x c e p t i o n s  that a m u n i c i p a l i t y  i m p o s e s  on a u t i l i t y  

in the actual p h y s i c a l  p l a c e m e n t  of its f a c i l i t i e s  w i t h i n  the 

p u b l i c  r i g h t - o f - w a y  t h r o u g h  a p e r mit. " A d m i n i s t r a t i v e  a g e n c i e s  

are c r e a t u r e s  of s t a t u t e ,  d e r i v i n g  from the l e g i s l a t u r e  the 

a u t h o r i t y  for the e x e r c i s e  of any p o w e r  t h e y  c l a i m . "  R u t t e r  v. 

State , 668 P . 2 at 1343, 1349 ( A l a s k a  1 983). The p o w e r  c o n f e r r e d  

on the A P U C  is e x p r e s s l y  d e f i n e d  u n d e r  AS 4 2 . 0 5 . 2 5 1  and n e e d s  no 

e x p a n s i o n  by i m p l i c a t i o n .  State, Dept, of Labor, Etc., v. U. of 

A l a s k a , 664 P . 2d 575, 579 ( A l a s k a  1983). The A P U C  l acks the 

s w e e p i n g  d i s c r e t i o n a r y  j u r i s d i c t i o n  it c l a i m s  u n d e r  AS 4 2 . 0 5 . 2 5 1 .

II

V a l i d i t y  Of The C o m m o n  Law Rule As To 
R e l o c a t i o n  E x p e n s e s  In A l a s k a

As p o i n t e d  out in the Order, the i s s u e  of the v a l i d i t y  of 

the c o m m o n  law rule is one of first i m p r e s s i o n  in Alas k a ,  t h o u g h  

there is ample case law from other j u r i s d i c t i o n s .  The case law 

is u n i f o r m  in o p i n i o n .  The issue of the v a l i d i t y  of the c o m m o n  

law is a q u e s t i o n  of law. The a p p r o p r i a t e  s t a n d a r d  of r e v i e w  is
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t h e r e f o r e  the s u b s t i t u t i o n  of j u d g m e n t  s t a n d a r d .  E a r t h  R e s o u r c e s  

Co. v. State D e p a r t m e n t  of R e v e n u e , 665 P . 2d 960, 965 ( A l aska 

1983).

The rule is s t a t e d  in M i c h i g a n  Bell T e l e p h o n e  Co. v. City of

D e t r o i t , 308 N.W. 2d 608, (Mich. App. 1981):

At c o m m o n  law, and in most r e c e n t  c a s e s  to c o n s i d e r  this 
issue, the right of  the p u b l i c  u t i l i t y  to use p u b l i c  s t r e e t s  
is s u b j e c t  to the r i g h t  of the l o c a l  g o v e r n m e n t  to r e q u i r e  
the u t i l i t y  to r e l o c a t e  its l i n e s  and f a c i l i t i e s  at its own 
e x p e n s e  when m a d e  n e c e s s a r y  by c o n s i d e r a t i o n s  of p u b l i c  
h e a l t h  and w e l f a r e  ( c i t a t i o n s  o m i t t e d ) .

See also M c Q u i l l i n ' s  §§34.74, 3 4 . 7 4 a .  The b a s i s  of _his rule is

g e n e r a l l y  r e c o g n i z e d  as b e i n g  the p o l i c e  po w e r .  El Paso N a t u r a l

Gas Co. v. State of A r i z o n a , 662 P . 2d 157, 158 (Ariz. 1983) ;New

York T e l e p h o n e  Co. v. Ci t y  of N e w  Y o r k , 466 N.Y.S. 2d 56, 58

(N.Y. 1983); M c Q u i l l i n ' s  §§30.39, 3 4 . 7 4 .  The i n t e r e s t  that a

u t i l i t y  a c q u i r e s  in the r i ght to use a m u n i c i p a l  r i g h t - o f - w a y

r e m a i n s  s u b o r d i n a t e  to the m u n i c i p a l i t y ' s  e x e r c i s e  of the p o l i c e

p o w e r  for the p u b l i c  h e a l t h  and s a f e t y .  U r b a n  R e n e w a l  A g e n c y  of

the City of B e a v e r t o n  v. P a c i f i c  N o r t h w e s t  Bell T e l e p h o n e  C o . ,

542 P . 2d 908 , 91 1 -912 (Or. App. 1975 ); M c Q u i l l i n ' s  §34.74. The

fact that a u t i l i t y  o p e r a t e s  u n d e r  a f r a n c h i s e  g r a n t e d  by e i t h e r

the m u n i c i p a l i t y  or the s t a t e  does not r e l i e v e  the u t i l i t y  from

a p p l i c a t i o n  of this rule. -Michigan Be l l  T e l e p h o n e  C o . , 308 N.W.

2d at 610; Gen. Tel. Co. of N o r t h w e s t , 693 P . 2d at 217.

The c o m m o n  l a w  rule can be m o d i f i e d  in two ways: e x p r e s s

l e g i s l a t i v e  action, or c o n t r a c t  a g r e e m e n t  p u r s u a n t  to a p p r o p r i a t e

m u n i c i p a l  a u t h o r i t y  to do so. P e n n s y l v a n i a  Gas & W a t e r  Co. v.

N e n n a  & Frain I n c . , 467 A . 2d 330, 334 (Pa. 1983); M c Q u i l l i n ' s
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§34.74a. O n l y  the l e g i s l a t i v e  a c t i o n  m e t h o d  is i n v o l v e d  here.

The Ci t y  of Kenai has c o n s i s t e n t l y  t a k e n  the p o s i t i o n  that the 

u t i l i t i e s ,  with the he l p  and g u i d a n c e  of  the APUC, are a t t e m p t i n g  

to do t h r o u g h  an a d m i n i s t r a t i v e  o r d e r  that w h i c h  they c o u l d  not 

a c c o m p l i s h  t h r o u g h  the s tate l e g i s l a t u r e :  a b o l i s h  the c o m m o n

law. R e c o r d  S u p p l e m e n t .  The a c r o b a t i c  s e m a n t i c s  that the re a d e r  

is d r a g g e d  t h r o u g h  when r e a d i n g  the O r d e r  a t t e m p t s  to c i r c u m v e n t  

the fact that the l e g i s l a t u r e  has r e f u s e d  to a b o l i s h  the c o m m o n  

law rule.

The AP U C  O r d e r  r e a s o n s  that the l e g i s l a’ure and 

j u d i c i a r y  in A l a s k a  may have i m p l i e d l y  r e j e c t e d  the c o m m o n  law 

rule. R e c o r d  p a g e s  3 0 2 - 3 0 3  .6 There is, h o w e v e r ,  no case law 

a u t h o r i t y  f o und by A p p e l l a n t  that r e c o g n i z e s  an i m p l i e d  

m o d i f i c a t i o n  of the c o m m o n  law rule. R a t her, any l e g i s l a t i v e  

a c t i o n  that p r e c l u d e s  the m u n i c i p a l i t y  from e x e r c i s i n g  its p o l i c e  

p o w e r  p u r s u a n t  to the c o m m o n  law rule mu s t  be e x p r e s s :

The r e a s o n a b l e  c o n s t r u c t i o n  ... is to ass u m e  that the p e o p l e  
are not to be b u r d e n e d  with any h e a v i e r  e x p e n s e  than 
n e c e s s i t y  r e q u i r e s ,  and that to r e l i e v e  the p u b l i c  s e r v i c e  
c o r p o r a t i o n s  h a v i n g  f r a n c h i s e s  in the s t r e e t s  of their 
c o m m o n - l a w  l i a b i l i t i e s  and to pa s s  them ov e r  to the t a x p a y e r  
can only be a c c o m p l i s h e d  by the e x p r e s s  d i r e c t i o n  of the 
L e g i s l a t u r e .  S o u t h e r n  C a l i f o r n i a  Gas Co. City of Los 
A n g e l e s , 329 P . 2d 289, 293 (Ca. 1938) cert. den. 359 U.S.
907, 79 S. Ct. 583, 3 L.Ed. 2d 572 ( 1959), q u o t i n g  T r a n s i t  
C o m m i s s i o n  v. Long Is l a n d  R. C o . , 171 N.E. 565, 56 8 ( N . Y . ) , 
and c i t i n q  N e w  Yo r k  City Tunnel A u t h o r i t y  v. C o n s o l i d a t e d  
E d i s o n  Co., 68 N.E. 2d 445, 4 4 8 - 4 4 9  (N.Y. 1946).

A f t e r  m u s i n g  ov e r  the B-C C able d e c i s i o n  and the i m p l i e d  
r e j e c t i o n  of f r a n c h i s e  a u t h o r i t y ,  the AP U C  d e t e r m i n e d  that 
" . . . p r e m a t u r e  p r o p h y l a c t i c  a b r o g a t i o n  of f r a n c h i s i n g  
a u t h o r i t y  c o u l d  ha v e  u n i n t e n d e d  c o n s e q u e n c e s . "  R e c o r d  page 
305. A p p e l l a n t  a g r e e s  w i t h  the APUC that p r e m a t u r e  
p r o p h y l a c t i c  a b r o g a t i o n  is a pro b l e m .
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See also M c Q u i l l i n ' s ,  §§ 34.74, 3 4 . 7 4 a ;  East Bay M u n i c i p a l

U t i l i t y  D i s t r i c t  v. R i c h m o n d  R e d e v e l o p m e n t  A g e n c y  et a l , 142 Cal.

Pptr. 584, 589 (1974); C o n n e c t i c u t  R a i l w a y  and L i g h t i n g  Co.

et . a l .  v. New B r i t a i n  R e d e v e l o p m e n t  C o m m i s s i o n , 287 A . 2d 362, 366

(Conn. 1971): " T h e r e  can be no d o u b t  that in the a b s e n c e  of

e x p r e s s  s t a t u t o r y  a u t h o r i t y  a u t i l i t y  is not e n t i t l e d  to

re: ibursement for its e x p e n s e  in r e l o c a t i n g  its f a c i l i t i e s

l o c a t e d  in p u b l i c  h i g h w a y s . "

C a ses w h i c h  h a v e  r e c o g n i z e d  a l e g i s l a t i v e  m o d i f i c a t i o n  of

the c o m m o n  law ru l e  h a v e  l i m i t e d  the m o d i f i c a t i o n  s t r i c t l y  to

those s i t u a t i o n s  e x p r e s s l y  p r o v i d e d  for in the s t a t u t e .  These

c a s e s  t y p i c a l l y  i n v o l v e  u r b a n  r e n e w a l  or f e d e r a l  h i g h w a y

c o n s t r u c t i o n  s t a t u t e s  that e x p r e s s l y  r e q u i r e  a m u n i c i p a l i t y  or

s t a t e  to pay all or some p o r t i o n  of a u t i l i t y ' s  r e l o c a t i o n

e x p e n s e s .  See, for e x a m p l e  AS 1 9 . 2 5 . 0 2 0 ;  C i t y  of C o l u m b u s  v.

I n d i a n a  Bell T e l e p h o n e  C o . , 281 N.E. 2d 510, 513 (Ind. 1970):

N o t h i n g  in th i s  o p i n i o n  s h o u l d  be c o n s t r u e d  as an a t t e m p t  to 
a l t e r  the c o m m o n  l a w  right of  the c i t y  to s u b o r d i n a t e  the 
u t i l i t y ' s  i n t e r e s t  to an e x e r c i s e  of  the p o l i c e  p o w e r  in any
o t h e r  s e t t i n g  than u r b a n  re n e w a l .  It is b e c a u s e  of the
e x p r e s s e d  l e g i s l a t i v e  i n t e n t i o n  and the n a t u r e  of u r ban 
r e n e w a l  that this e x c e p t i o n  has be e n  e s t a b l i s h e d .  Q u o t i n g  
City of C e n t e r  Line v. M i c h i g a n  Bell T e l e p h o n e , 182 N.W. 2d 
at 772 (Mich. 1 9 7 0 ) . 7

W h e r e  the s t a t u t e s  and c o n t r a c t s  are s i l e n t  as to the 

r e l o c a t i o n  e x p e n s e s  s t a t e  j u d i c i a l  d e c i s i o n s  have r e f u s e d  to find 

any i m p l i e d  r e s p o n s i b i l i t y  on the part o f  the m u n i c i p a l i t y  to pay

O ther case e x a m p l e s  of this p r i n c i p l e  are O p i n i o n  of the 
J u s t i c e s , 132 A . 2d 613 (N.H. 1957); M i s s o u r i  P a c i f i c  
R a i l r o a d  Co. v. C i t y  of T o p e k a , 518 P .2d 72 (K a n . f974); 
S outh C e n t r a l  Bell T e l e p h o n e  Co. v. Ci t y  of C h a t t a n o o g a , 
578 S , W .2 d 950 (Tenn. 1978 ).
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City of L .A. ; T r a n s i t  Com, v. Long I s l a n d  R. C o . ; Conn. R a i l w a y

and L i g h t i n g  Co. et.al. v. N e w  B r i t a i n  R e d e v e l o p m e n t  C o m m . ,

supra. Any d o u b t f u l  p r o v i s i o n  as to the r e l o c a t i o n  e x p e n s e s

s h o u l d  be c o n s t r u e d  in favor of the p u b l i c .  U r b a n  R e n e w a l  Aq. of

the City of E u g e n e  v. P a c i f i c  N o r t h w e s t  Bell T e l e p h o n e  C o . , 542
%

P . 2d 908 , 912 (Or. App. 1975).

The United- S t a t e s  S u p r e m e  Co u r t ,  in an 8-0 d e c i s i o n ,  has 

r e c e n t l y  a p p l i e d  this rule of c o n s t r u c t i o n  to f e d e r a l  s t a t u t e s  

that i d e n t i f y  " b u s i n e s s e s "  and " d i s p l a c e d  p e r s o n s "  e n t i t l e d  to 

c e r t a i n  r e l o c a t i o n  e x p e n s e s .  The C o u r t  r e f u s e d  to a l l o w  u t i l i t y  

r e l o c a t i o n  e x p e n s e s  to be i m p l i e d l y  i n c l u d e d  w i t h i n  t h ose 

r e l o c a t i o n  e x p e n s e s  r e i m b u r s e d  u n d e r  the sta t u t e .  R a t h e r ,  the 

c o urt held that the c o m m o n  l a w  rule was not a b r o g a t e d  b e c a u s e  the 

l e g i s l a t i v e  intent to do so was not e x p r e s s e d .  N o r f o i k  

R e d e v e l o p m e n t  and H o u s i n g  Auth. v. C h e s a p e a k e  and P o t o m a c  

T e l e p h o n e  Co. of V i r g i n i a , U.S. , 78 L.Ed. 2d 29, 34, 104

S.Ct. (1983).

The c o m m o n  law rule of the e x e r c i s e  of a m u n i c i p a l i t y ' s  

p o l i c e  p o w e r  in this s i t u a t i o n  is thus we l l  e s t a b l i s h e d  and q uite 

clear. The city may d i r e c t  a u t i l i t y  to r e l o c a t e  its f a c i l i t i e s  

w i t h i n  m u n i c i p a l  r i g h t s - o f - w a y  at the u t i l i t y ' s  own e x p e n s e  when 

r e l o c a t i o n  is n e c e s s a r y  for the c o n s t r u c t i o n  of i m p r o v e m e n t s  for 

the p u b l i c  h e a l t h  and safety. Any a c t i o n  o f  the AP U C  i n v a l i d a t i n g  

this rule of law must be b a s e d  upon e x p r e s s  s t a t u t o r y  d i r e c t i v e .  

The s t a t u t e  relied on by the A P U C  to i n v a l i d a t e  the c o m m o n  law

t h e s e  e x p e n s e s  i n c u r r e d  by the u t i l i t y .  S o . C a l . G a s . C o . v .



rule is AS 4 2 . 0 5 . 2 5 1 .  This s t a t u t e  c o n t a i n s  no e x p r e s s  l a n g u a g e  

m o d i f y i n g  or i n v a l i d a t i n g  the c o m m o n  law rule. A p p e l l a n t ' s  c l a i m  

of error, then, is that the c o m m o n  l a w  has not been e x p r e s s l y  

i n v a l i d a t e d  by the l e g i s l a t u r e  t h r o u g h  statute, w h i c h  is the sole 

m a n n e r  in w h i c h  this p o l i c e  p o w e r  m a y  be r e s t r i c t e d  (no i m p l i e d  

m o d i f i c a t i o n ) ,  and the AP U C  e r red in f i n d i n g  any such m o d i f i c a t i o n  

has o c c u r r e d .

Ill

APUC R e s p o n s i b i l i t i e s  U n der As 4 2 . 0 5 . 2 5 1  Do Not C o n f l i c t
With the C o m m o n  Law Rule

AS 4 2 . 0 5 . 2 5 1  g r a n t s  u t i l i t i e s  the right to a p e r m i t  and 

g r a n t s  m u n i c i p a l i t i e s  the right to a f e e . 3 > 8  It a u t h o r i z e s  the 

A P U C  to d e t e r m i n e  the r e a s o n a b l e n e s s  o f  any fee, term, c o n d i t i o n  

or e x c e p t i o n  a m u n i c i p a l i t y  i n c l u d e s  in the D e r mit. The fee, 

term, c o n d i c i o n  or e x c e p t i o n  l a n g u a g e  in the s t a t u t e  is not 

i n c l u s i v e  of all r u les or l a w s  that p e r t a i n  to the legal 

r e l a t i o n s h i p  b e t w e e n  a m u n i c i p a l i t y  and a u t i l i t y  in the use of a 

r i g h t - o f - w a y .  B-C C a b l e  v. City and B o r o u g h  of J u n e a u , 613 P . 2d 

616 ( A l a s k a  1980). That l a n g u a g e  r e f e r s  o n l y  to the pe r m i t  t erms

8 No fee was c h a r g e d  HEA by the C i t y  for the use of the
r i g h t - o f - w a y ,  and no p e r m i t  was i s s ued. The C i t y  and HEA 
have a c o n t r a c t  for the t a k e o v e r  o f  c e r t a i n  u t i l i t y  
f a c i l i t i e s  w h i c h  is c u r r e n t l y  in l i t i g a t i o n  as to r e l o c a t i o n  
e x p e n s e  l i a b i l i t y .  At the A P U C ' s  u r g ing, HEA has m o v e d  to 
a m e n d  its c o m p l a i n t  in that case to state a cause of ac t i o n  
for r e c o v e r y  on the b a s i s  of the A P U C  Order. Re c o r d  page 
317.
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that a m u n i c i p a l i t y  i m p o s e s  on the u t i l i t y .  P r o p e r  c o n s t r u c t i o n  

of this s t a tute d e m o n s t r a t e s  that t h e r e  is no c o n f l i c t  b e t w e e n  

the c o m m o n  law rule and AS 4 2 . 0 5 . 2 5 1  at all.

R e v i e w  of the c o n s t r u c t i o n  g i v e n  to a s t a t u t e  by an 

a d m i n i s t r a t i v e  c o m m i s s i o n  r e q u i r e s  a p p l i c a t i o n  of the i n d e p e n d e n t  

j u d g m e n t  s t a n d a r d  by w h i c h  the c o u r t  m a k e s  its own d e t e r m i n a t i o n  

of the m e a n i n g  of the s t a t u t e .  W e n t l a n d  v. E m p l o y m e n t  Sec. D i v . , 

671 P . 2d 1285 ( A l a s k a  1 983 ); N a t i o n a l  Ba n k  of A l a s k a  v. State 

D e p a r t m e n t  of R e v e n u e , 642 P . 2d 811 ( A l a s k a  1982). The 

c o n s t r u c t i o n  g i v e n  this s t a t u t e  by the A P U C  is that it a u t h o r i z e s  

the c o m m i s s i o n  to r e v i e w  any m u n i c i p a l  a c t i o n  a f f e c t i n g  a 

r e g u l a t e d  u t i l i t y  for r e a s o n a b l e n e s s .  R e c o r d  pa g e  302. Here a 

r e l i a n c e  on the c o m m o n  law is d e e m e d  a " m u n i c i p a l  a c t i o n "  or 

" p r a c t i c e "  a f f e c t i n g  a u t i l i t y .  A s i d e  from the fact that 

r e l i a n c e  on the law is not an u n r e a s o n a b l e  a c t i o n  or p r a c t i c e  of 

a m u n i c i p a l i t y ,  t h e r e  is no c o n f l i c t  b e t w e e n  the c o m m o n  l a w  rule 

and AS 4 2 . 0 5 . 2 5 1 .  The c o m m o n  law rule, t h e r e f o r e ,  c a n n o t  be 

u n r e a s o n a b l e  u n d e r  the sta t u t e .

The common l a w  rule on r e l o c a t i o n  e x p e n s e s  does not c u r t a i l  

or r e s t r i c t  a u t i l i t y ' s  right to the use of a m u n i c i p a l  

r i g h t - o f - w a y  w h i c h  is g r a n t e d  by the s t a t u t e .  It s i m p l y  

s u b o r d i n a t e s  the u t i l i t y ' s  right of  use to the p o l i c e  p o w e r  of 

the m u n i c i p a l i t y .  V e r m o n t  Gas S y s t e m s  Inc. v. City of 

B u r l i n g t o n , 286 A . 2d 275, 277 (Vt. 1971); So. Cal. Gas Co. v.

City of L . A . , 329 P . 2d 289 , 291 (Ca. 1958). A rule of c o m m o n  

law r e g u l a t i n g  a c t i v i t y  b e t w e e n  a u t i l i t y  and a m u n i c i p a l i t y  not
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in c o n f l i c t  with s t a t u t e  r e m a i n s  in force. AS 0 1 . 1 0 . 0 1 0 .  This

c o n s t r u c t i o n  has been a p p l i e d  in A l a s k a  in regard to f r a n c h i s e

p r o v i s i o n s  and A P U C  r e g u l a t o r y  a c t i v i t y ,  and the same c o n s t r u c t i o n

sh o u l d  be g i v e n  in this s i t u a t i o n :

W h i l e  the A P U C  Act p r e - e m p t s  a l a r g e  p o r t i o n  of the 
r e g u l a t o r y  a c t i v i t y  of  m u n i c i p a l i t i e s  ov e r  u t i l i t y  
c o m p a n i e s ,  it does not p r e - e m p t  all such a u t h o r i t y .  ...As 
we read AS 4 2 . 0 5 . 2 5 1  and AS 4 2 . 0 5 . 6 4 1 ,  p r o v i s i o n s  of a 
m u n i c i p a l  f r a n c h i s e  not in a c t u a l  c o n f l i c t  with AP U C  
r e g u l a t o r y  a c t i v i t y  r e m a i n  in force. B-C Cable Co. Inc. v. 
City and B o r o u q h  of J u n e a u ,  613 P . 2d 616, 618 ( A l aska 
1980).

The rule e n u n c i a t e d  in B-C C a b l e  as to c o n f l i c t  b e t w e e n  A P U C  

r e g u l a t o r y  a u t h o r i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1  and f r a n c h i s e  p r o v i s i o n s  

ap p lies as we l l  to A P U C  a u t h o r i t y  and m u n i c i p a l  p o l i c e  p o w e r  

under the c o m m o n  law. There is no c o n f l i c t  here b e t w e e n  the 

A P U C ' s  r e g u l a t o r y  d u t i e s  u n d e r  AS 4 2 . 0 5 . 2 5 1  and the c o m m o n  law 

rule. The co m m o n  law rule t h e r e f o r e  r e m a i n s  in effect.

IV

The APUC Has No S t a t u t o r y  A u t h o r i t y  To I n v a l i d a t e  The 
C o m m o n  Law Rule As To R e l o c a t i o n  E x p e n s e s

The APUC, as an a l t e r n a t i v e  to f i n d i n g  a l e g i s l a t i v e  or 

j u d i c i a l  m o d i f i c a t i o n  o f  the c o m m o n  law, r e l i e s  up o n  the 

a u t h o r i t y  d e l e g a t e d  u n d e r  AS 4 2 . 0 5 . 2 5 1  to e x p r e s s l y  i n v a l i d a t e  

the c o m m o n  law rule on its own. See f o o t n o t e  No. 1 at p a g e s  273, 

274 of the Record. A p p e l l a n t  c o n t e n d s  that no such d e l e g a t i o n  

has o c c u r r e d .
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The A P U C  is a c r e a t u r e  o f  s t a t u t e  and its p o wer is l i m i t e d  to 

that c o n f e r r e d .  Rut t e r  v . S t a t e , 668 P . 2d 1343 (Alaska 1983).

The A P U C  has no i n h e r e n t  a u t h o r i t y .  It may e n a c t  r e g u l a t i o n s  only 

w h e r e  such r e g u l a t i o n s  are n e c e s s a r y  to p e r f o r m i n g  its a s s i g n e d
i

d u t i e s .  K e l l y  v. Z a m a r e l l o , 486 P . 2d 906, 911 ( A l a s k a  1971). The 

A P U C  has r e l i e d  upon the s c o p e  of a u t h o r i t y  g r a n t e d  u n d e r  

AS 4 2 . 0 5 . 2 5 1  as i n c l u d i n g  w i t h i n  its r u l e m a k i n g  power the 

a u t h o r i t y  to adopt a rule that m o d i f i e s  the c o m m o n  l a w  ru l e  as to 

r e l o c a t i o n  e x p e n s e s .  The A P U C  has d e t e r m i n e d  that the c o m m o n  law 

rule is u n d e r  most, but not all, c i r c u m s t a n c e s  an u n r e a s o n a b l e  

fee, te r m  or c o n d i t i o n  u n d e r  AS 4 2 . 0 5 . 2 5 1 .  R e c o r d  p a g e s  309-311, 

319.

The a u t h o r i t y  c o n f e r r e d  on the A P U C  u n d e r  AS 4 2 . 0 5 . 2 5 1  is to 

r e v i e w  the r e a s o n a b l e n e s s  of fees, t e r m s  or c o n d i t i o n s  i n c l u d e d  

by a m u n i c i p a l i t y  in a p e r m i t  to use its right-of-way.-^ The 

i s s u e  o f  the s c o p e  o f  A P U C  a u t h o r i t y  u n d e r  this s t atute, then, is 

w h e t h e r  the c o m m o n  l a w  rule is a fee, t e r m  or c o n d i t i o n  of a 

p e r m i t  s u b j e c t  to A P U C  review, e v e n  w h e r e  there is no p e r m i t  

i s s u e d  by the City to the u t i l i t y .  Th i s  is a q u e s t i o n  of 

s t a t u t o r y  c o n s t r u c t i o n  and the a p p r o p r i a t e  s t a n d a r d  of r e v i e w  is 

the i n d e p e n d e n t  j u d g m e n t  s t a n d a r d .  W e n t l a n d  v. E m p l o y m e n t  Sec.

P i v . , 671 P . 2d 1285 , 1286 ( A l a s k a  1983); Nat. B a n k  of A l a s k a  v. 

State D e p t . of R e v ., 642 P . 2d 811, 815 ( A l aska 1982).
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A. AS 4 2 . 0 5 . 2 5 1  Only A l l o w s  AP U C  R e v i e w  Of  Permits.

A p p e l l a n t  i n i t i a l l y  c o n t e n d s  that p r o p e r  c o n s t r u c t i o n  of 

AS 4 2 . 0 5 . 2 5 1  on l y  a l l o w s  the APUC to r e v i e w  actual p e r m i t s  

g r a n t e d  by m u n i c i p a l i t i e s .  The s t a t u t e  p r e v e n t s  a m u n i c i p a l i t y  

from d e n y i n g  a u t i l i t y  the use of a r i g h t - o f - w a y .  It do e s  this 

by e n t i t l i n g  all u t i l i t i e s  to a use p e r m i t .  But in m a n y  

i n s t a n c e s  no permit is g r a n t e d  w h e n  a u t i l i t y  pl a c e s  its 

f a c i l i t i e s  in pub l i c  r i g h t s - o f - w a y .  T h e  m u n i c i p a l i t y  s i m p l y  does 

not object to the use of them. In t h o s e  cases, there w o u l d  be 

n o t h i n g  w h a t s o e v e r  for the AP U C  to review; yet the c o m m o n  law 

w o u l d  still apply. No p e r m i t  was r e q u i r e d  by the City of K e nai 

in the p r e s e n t  case, and c o n s e q u e n t l y ,  there is n o t h i n g  to review 

un der AS 42 .05 .251 .

The A P U C  gets a r o u n d  this p r o b l e m  t h r o u g h  i l l o g i c a l  

g y m n a s t i c s .  The " p e r m i t  fees" i d e n t i f i e d  in the s t a t u t e  are 

r e a s o n e d  to be " i n t e r c h a n g e a b l e  c o n c e p t s "  with other i t e m s ,  such 

as r e l o c a t i o n  e x p e n s e s .  See R e c o r d  S u p p l e m e n t ,  Record, F o o t n o t e  

4, page 2^6, 285. The r e s u l t  is that the A P U C  can r e v i e w  for 

r e a s o n a b l e n e s s  a n y t h i n g  that it c o n s i d e r s  to be an 

i n t e r c h a n g e a b l e  c o n c e p t  w i t h  p e r m i t  fees, te r m s ,  or c o n d i t i o n s .

W o r d s  s o m e t i m e s ,  h o w e v e r ,  have p l a i n  m e a n i n g s  to w h i c h  ev e n  

l a w y e r s  must s u ccumb. " P e r m i t "  is one of them. There is no 

p e r m i t  here to review. P r o p e r  c o n s t r u c t i o n  of the s t a t u t e  

p r e c l u d e s  A P U C  re v i e w  of " i n t e r c h a n g e a b l e  c o n c e p t s . "  If the



l e g i s l a t u r e  c h o o s e s  to e m p o w e r  the A P U C  to re v i e w  " i n t e r c h a n g e a b l e  

c o n c e p t s "  it may do so t h r o u g h  a n o t h e r  s t a t u t e  that is, 

h o p e f u l l y ,  as clear and s u c c i n c t  as AS 42 . 0 5 . 2 5 1 . ^

B. The C o m m o n  Law Ru l e  Is Not A Fee U n d e r  AS 4 2 . 0 5 0 . 2 5 1

The O r d e r  c o n t a i n s  a l e n g t h y  a n a l y s i s  at pages 280-311 that 

A p p e l l a n t  u n d e r s t a n d s  to go as fol l o w s :  HEA a p p l i e d  for a

s u r c h a r g e .  A s u r c h a r g e  must be due to a r e a s o n a b l e  p e r m i t  fee.

If the fee is u n r e a s o n a b l e ,  the A P U C  wi l l  m o d i f y  or p r o h i b i t  it. 

R e l o c a t i o n  c o s t s  are i n t e r c h a n g e a b l e  with p e r m i t  or f r a n c h i s e  

fees. T h ere is a split of a u t h o r i t y  as to w h e t h e r  such fees 

s h o u l d  be r e c o v e r e d  as an o p e r a t i n g  e x p e n s e  or t h r o u g h  a 

s u r c h a r g e .  The APUC c o n c l u d e s  that u n d e r  some c i r c u m s t a n c e s ,  the 

c o m m o n  law rule is r e a s o n a b l e ,  su c h  as w h e n  r e l o c a t i o n  is ne e d e d  

for r e p a i r i n g  s t o r m  d a m a g e .  T h e s e  r e l o c a t i o n  costs " . . . t y p i c a l l y  

will be c a p i t a l i z e d  and r e c o v e r e d  in g e n e r a l l y  a p p l i a b l e  rates." 

R e c o r d  page 311.

A p p e l l a n t  notes that the i n t e r c h a n g e a b l e  c o n cept a r g u m e n t  
a d v a n c e d  by HEA was that p e r m i t  fees and r e l o c a t i o n  e x p e n s e s  
are i n t e r c h a n g e a b l e  c o n c e p t s  b e c a u s e  one can be n e g o t i a t e d  
o u t  or down for the other. R e c o r d  p a g e s  149-150. Or, as the 
O r d e r  p h r a s e s  it, p a y m e n t  of r e l o c a t i o n  e x p e n s e s  is the "quid 
p r o  quo" for r i g h t - o f - w a y  use. R e c o r d  page 285. But HEA 
p a y s  no pe r m i t  fee to any city. R e c o r d  page 163. If 
r e l o c a t i o n  e x p e n s e s  can be n e g o t i a t e d  for p a y m e n t  of a pe r m i t  
fee, the l o g i c a l  e x t e n s i o n  of this a r g u m e n t  would be that 
u t i l i t i e s  pay all r e l o c a t i o n  e x p e n s e s  if the city will 
r e f r a i n  from c h a r g i n g  any p e r m i t  fees. Since HZ A pays no 
p e r m i t  fees, it s h o u l d  be c o n t e n t  to pay r e l o c a t i o n  e x p e n s e s  
u n d e r  its own theory.
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In most o t her cases, h o w e v e r ,  the r e l o c a t i o n  cost is an 

u n r e a s o n a b l e  fee and m a y  not be f o r c e d  on the utility. Thus this 

cost w ould n ever be r e c a p t u r e d  t h r o u g h  s u r c h a r g e ,  b e c a u s e  the 

m u n i c i p a l i t y  has to pay it. R e l o c a t i o n  c o s t s  would, t h e refore, 

n e v e r  be r e c a p t u r e d  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  under any 

c i r c u m s t a n c e s  s ince " . . . t h e r e  is no j u s t i f i c a t i o n  for u t i l i t i e s  

to h a v e  m u n i c i p a l  s u r c h a r g e  t a r i f f s  to a u t h o r i z e  r e c a p t u r e  of 

u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s . "  R e c o r d  pa g e  311.

All of the a b o v e  A P U C  r e a s o n i n g  m i s s e s ,  or avoids, the point 

that no fee is b e i n g  p a i d  to a m u n i c i p a l i t y  wh e n  r e l o c a t i o n  is 

n e c e s s a r y .  F r a n c h i s e  fees and r e l o c a t i o n  e x p e n s e s  are not 

i n t e r c h a n g e a b l e  c o n c e p t s .  R e l o c a t i o n  e x p e n s e s  are not paid to 

m u n i c i p a l i t i e s  at all. T h e s e  e x p e n s e s  are n e v e r  an o b l i g a t i o n  of 

the m u n i c i p a l i t y  u n t i l  the l e g i s l a t u r e  e x p r e s s l y  m a k e s  them so. 

U t i l i t y  p a y m e n t  of th e m  does not s a t i s f y  some o b l i g a t i o n  of the 

m u n i c i p a l i t y .  They are not use f e e s . ^ 0  They are not e a s e m e n t  

a c q u i s i t i o n  p a y m e n t s .  T h e y  are not fair m a r k e t  value c o n d e m n a t i o n  

c o m p e n s a t i o n  paid to a p r o p e r t y  o w n e r .  R e g a r d l e s s  of the 

a p p r o p r i a t e  m e c h a n i s m  t h r o u g h  w h i c h  a u t i l i t y  should r e c o v e r  its 

r e l o c a t i o n  e x p e n s e s  from its r a t e p a y e r s ,  the r e l o c a t i o n  e x p e n s e s  

are, quite simply, a b u s i n e s s  e x p e n s e ,  not a "fee" i m p o s e d  on a

The O rder p r o h i b i t s  m u n i c i p a l i t i e s  from c o l l e c t i n g  a 
r e n t a l - t y p e  use fee from a u t i l i t y ,  w h i c h  could c o n c e i v a b l y  
o f f - s e t  the r e l o c a t i o n  e x p e n s e s  b e i n g  i m p o s e d  on 
m u n i c i p a l i t i e s ,  b e c a u s e  m u n i c i p a l i t i e s  no longer have 
p r o p r i e t a r y  i n t e r e s t s  in their r i g h t s - o f - w a y .  This p o i n t  is 
a d d r e s s e d  l a t e r  in the Brief.
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u t i l i t y  by a m u n i c i p a l i t y  u n d e r  AS 4 2 . 0 5 . 2 5 1  for the use of its 

r i g h t - o f - w a y .  C o n n e c t i c u t  Ry. & L. Co. v. New B r i t a i n  Redev. 

Com'n. , 287 A . 2d 362 (Conn. 1971).

C. The C o m m o n  Law Rule Is Not A T e r m  Or C o n d i t i o n  Under 
AS 42.05. 251 .

The "terms" or " c o n d i t i o n s "  u n d e r  AS 4 2 . 0 5 . 2 5 1  r e fer to 

r e s t r i c t i o n s  or r e g u l a t i o n s  of the r i g h t - o f - w a y  use that a city 

or b o r o u g h  i m p o s e s  on a u t i l i t y .  T h e y  refer to h o w  a u t i l i t y  can 

use the right of way. See B-C C a b l e . The O r der c o n s t r u e s  AS

4 2 . 0 5 . 2 5 1  as a l l o w i n g  a s u r c h a r g e  for e x p e n s e s  i n c u r r e d  by a 

u t i l i t y  due to any t e r m  or c o n d i t i o n  of use of the r i g h t - o f - w a y  

i m p o s e d  by a city. If a d h e r e n c e  to the c o m m o n  law rule is a term 

or c o n d i t i o n  r e q u i r e d  by a m u n i c i p a l i t y ,  then the u t i l i t y  could 

re c o v e r  the r e l o c a t i o n  e x p e n s e  t h r o u g h  a s u r c h a r g e .  R e c o r d  page 

281 .

A p p e l l a n t ' s  i n i t i a l  a r g u m e n t  on this point is that the 

c o m m o n  law is not i m p o s e d  on u t i l i t i e s  by m u n i c i p a l i t e s . -It is 

i m p o s e d  on all p a r t i e s  to this a p p e a l ,  i n c l u d i n g  the APUC, by 

s t ate s t atute, AS 0 1 . 1 0 . 0 1 0 . ^  The c o m m o n  law is, to the extent 

not s p e c i f i c a l l y  a b r o g a t e d  by the l e g i s l a t u r e ,  the law of the

H  AS 0 1 . 1 0 . 0 1 0 .  A p p l i c a b i l i t y  of c o m m o n  law. So m u c h  of the 
c o m m o n  law not i n c o n s i s t e n t  w i t h  the C o n s t i t u t i o n  o f  the 
State of A l a s k a  or the C o n s t i t u t i o n  o f  the Un i t e d  S t a t e s  or 
with any law p a s s e d  by the l e g i s l a t u r e  of the State of A l a s k a  
is the rule of d e c i s i o n  in this state.
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state. S i m p l y  b e c a u s e  a m u n i c i p a l i t y  r e l i e s  on s tate law does 

not t r a n s f o r m  the s t a t e  law into a local rule or r e g u l a t i o n ,  or 

into a " m u n i c i p a l  p r a c t i c e "  as the A P U C  p h r a s e d  it.

The terms and c o n d i t i o n s  o f  AS 4 2 . 0 5 . 2 5 1  must r e fer to local 

r e g u l a t i o n .  If the A P U C  is c o r r e c t  and a d h e r e n c e  to s tate law is 

p r o p e r l y  c l a s s i f i e d  as a term or c o n d i t i o n ,  then any s tate law 

that a m u n i c i p a l i t y  rel i e s  on in its r e l a t i o n s h i p  with a u t i l i t y  

b e c o m e s  s u b ject to A P U C  review for r e a s o n a b l e n e s s .  The absurd 

re s u l t  is that the A P U C  has d i s p l a c e d  the s tate l e g i s l a t u r e  in 

a u t h o r i t y .  State law b e c o m e s  s u b j e c t  to A P U C  r e v i e w  for 

r e a s o n a b l e n e s s .

A d h e r e n c e  to the law is not c o n s i d e r e d  an u n r e a s o n a b l e  term 

or c o n d i t i o n  by the A P U C  in all i n s t a n c e s ,  h o w e v e r .  A c c o r d i n g  to 

the AP U C  r e a s o n i n g ,  if the m u n i c i p a l i t y  c h o o s e s  to i m p r o v e  a 

street, or d r a i n a g e ,  or install s e w e r s  or w a t e r  l i n e s  and fire 

h y d r a n t s ,  or to e n g a g e  in any o t h e r  " p r o p r i e t a r y  a c t i v i t y , "  then 

the c o m m o n  law ru l e  b e c o m e s  an u n r e a s o n a b l e  term or c o n d i t i o n .

The A P U C  d e f i n e s  " p r o p r i e t a r y  a c t i v i t y "  to be p r i m a r i l y  all 

a c t i v i t i e s  r e f l e c t e d  in a m u n i c i p a l  c a p i t a l  b u d g e t .  R e c o r d  p a g e s  

310-311.

U n der the Order, then, the m u n i c i p a l i t y ' s  p o l i c e  p o w e r  is 

s u b o r d i n a t e d  to the u t i l i t y ' s  i n t e r e s t  in m u n i c i p a l  r i g h t - o f - w a y  

use any time the m u n i c i p a l i t y  e n g a g e s  ii. a c a p i t a l  b u d g e t  

i m p r o v e m e n t .  E i t h e r  the t a x p a y e r s ,  or the p r o p e r t y  o w n e r s  b e i n g
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a s s e s s e d  for the i m p r o v e m e n t ,  w o u l d  first h a v e  to c o v e r  the cost 

of r e l o c a t i n g  the u t i l i t y  f a c i l i t i e s  b e f o r e  i m p r o v e m e n t s  c o u l d  be 

made by a m u n i c i p a l i t y  in its " p r o p r i e t a r y  c a p a c i t y . "

The p r o p r i e t a r y / g o v e r n m e n t a l  f u n c t i o n  a n a l y s i s  used by the 

AP U C  is a c o n f u s i n g  and c o n t r a d i c t o r y  ar e a  o f  the law. C a s e s  can 

t y p i c a l l y  be f ound on e i t h e r  side o f  the fence c h a r a c t e r i z i n g  the 

same m u n i c i p a l  f u n c t i o n  as b e i n g  e i t h e r  p r o p r i e t a r y  or 

g o v e r n m e n t a l .

The use of this a n a l y s i s  s h o u l d  be a v o i d e d  w h e n e v e r  

p o s s i b l e .  The U n i t e d  S t a t e s  S u p r e m e  C o u r t  has r e c e n t l y  r e t r e a t e d  

from the use of this a n a l y s i s  in c o m m e r c e  c a s e s  by o v e r r u l i n g  its 

p rior d e c i s i o n  in N a t i o n a l  L e a g u e  o f  C i t i e s  v. U s e r y , 426 U.S.

833 , 49 L . E d . 2d 245, 96 S.Ct. 2465 ( 1976 ). That case was 

o v e r r u l e d  by G a r c i a  v. San A n t o n i o  M e t r o p o l i t a n  T r a n s i t  

A u t h o r i t y , Nos. 8 2 - 1 9 1 3 ,  8 2 - 1 9 5 1 ,  Feb. 15, 1985.

G a r c i a  c h a r a c t e r i z e d  the p r o p r i e t a r y / g o v e r n m e n t a l  a n a l y s i s  

as b e i n g  c o m p l e t e l y  u n w o r k a b l e  in an e x t e n s i v e  c r i t i c i s m  of  the 

h i s t o r y  and use of  this l e g a l  theory. The A P U C  O r d e r  is a c l a s s i c  

e x a m p l e  of the m o r a s s  that can r e s u l t  from a p p l i c a t i o n  of this 

a naly s i s .  The A P U C  has s o m e h o w  c o n c l u d e d  t h r o u g h  a p p l i c a t i o n  of 

this a n a l y s i s  that m u n i c i p a l i t i e s  no l o n g e r  h a v e  a p r o p r i e t a r y  

i n t e r e s t  in t..eir own r i g h t s - o f - w a y . ^

A f t e r  this c o n c l u s i o n  the A P U C  r e a s o n s  that, since 

m u n i c i p a l i t i e s  no l o n g e r  h a v e  any p r o p r i e t a r y  i n t e r e s t ,  they 

cannot c h a r g e  u t i l i t i e s  a user fee. S i n c e  user fees and

12 The issue of w h e t h e r  m u n i c i p a l i t i e s  s t i l l  ha v e  a p r o p r i e t a r y  
i n t e r e s t  in r i g h t s - o f - w a y  is a d d r e s s e d  later in this Brief.
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r e l o c a t i o n  e x p e n s e s  are i n t e r c h a n g e a b l e  c o n c e p t s ,  m u n i c i p a l i t i e s

ca n n o t  force u t i l i t i e s  to r e l o c a t e  w i t h o u t  r e i m b u r s i n g  the

e x p e n s e .  An a t t e m p t  to r e q u i r e  a u t i l i t y  to fol l o w  the c o m m o n

law w o u l d  t h e r e f o r e  be an i m p o s i t i o n  of an u n r e a s o n a b l e  te r m  or

c o n d i t i o n  under AS 4 2 . 0 5 . 2 5 1 .  R e c o r d  p a g e s  297, 300. All

e x i s t i n g  and fut u r e  f r a n c h i s e  a g r e e m e n t s  c a l l i n g  for a us e r  fee

are also d e c l a r e d  void. Re c o r d  p a g e  312.

The o b v i o u s  o b j e c t i v e s  of the A P U C  in u s i n g  the

p r o p r i e t a r y / g o v e r n m e n t a l  a n a l y s i s  are to e l i m i n a t e  any a b i l i t y  of

a m u n i c i p a l i t y  to c h a r g e  f r a n c h i s e  fees and to force

m u n i c i p a l i t i e s  to pay r e l o c a t i o n  e x p e n s e s .  It was a c a l c u l a t e d

step t a ken by the A P U C  to d e p r i v e  m u n i c i p a l i t i e s  of f r a n c h i s i n g

a u t h o r i t y  w i t h o u t  g o i n g  t h r o u g h  the L e g i s l a t u r e .  This Court

should o v e r r u l e  the use o f  the p r o p r i e t a r y / g o v e r n m e n t a l  a n a l y s i s

in d e t e r m i n i n g  w h e t h e r  the c o m m o n  l a w  is a t e r m  or c o n d i t i o n

u n d e r  AS 4 2 . 0 5 . 2 5 1 .  At the least, the c o u r t  s h o u l d  not u t i l i z e

the AP U C  p r o p r i e t a r y / g o v e r n m e n t a l  c h a r a c t e r i z a t i o n .

A p p e l l a n t  n o t e s  that the use o f  the p r o p r i e t a r y / g o v e r n m e n t a l

a n a l y s i s  is u n n e c e s s a r y  to d e t e r m i n e  the i s s u e  at hand. A f t e r  a

c r i t i c i s m  of this l e gal tool, the C a l i f o r n i a  C o urt of A p p e a l

av o i d e d  its use in a r e l o c a t i o n  e x p e n s e  d i s p u t e .  The Court

q u o t e d  N e w  York T e l e p h o n e  Co. v. C i t y  of B i n g h a m t o n , 219 N . E . 2d

184, 186 (N.Y. 1966) when it s t a ted:

The d i s t i n c t i o n  b e t w e e n  " g o v e r n m e n t a l  f u n c t i o n "  and 
" p r o p r i e t a r y  f u n c t i o n "  is a sort of a b s t r a c t i o n  d i f f i c u l t  to 
m a k e  m e a n i n g f u l  in a day w h e n  m u n i c i p a l i t i e s  c o n t i n u a l l y  
find new w a y s  to e x e r c i s e  p o l i c e  p o w e r  in their e f f o r t s  to 
co p e  wi t h  the p r e s s i n g  needs of  t h eir c i t i z e n s .  (cite 
o m i t t e d )  A u t i l i t y ' s  right to c o m p e n s a t i o n  s h o u l d  depend, 
not on w h e t h e r  m u n i c i p a l  a c t i v i t y  is " g o v e r n m e n t a l "  or
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" p r o p r i e t a r y , "  but on w h e t h e r  c o m p e n s a t i o n  has been r e q u i r e d  
by. the L e g i s l a t u r e ,  or w h e t h e r  there has been a 
c o n s t i t u t i o n a l l y  c o m p e n s a b l e  t a k i n g  or d a m a g i n g  of a 
v a l u a b l e  p r o p e r t y  r i g h t . "  P a c i f i c  T e l e p h o n e  & T e l e g r a p h  Co. 
v. R e d e v e l o p m e n t  A g e n c y  of the C i t y  of G l e n d a l e ,  et a l , 142 
C a l .R p t r . 584, 591 (Ca App 1977) h e a r i n g  d e n i e d  (1978).

This legal t h e o r y  has, h o w e v e r ,  be e n  used in other

j u r i s d i c t i o n s  to d e t e r m i n e  wh e n  m u n i c i p a l  c o n s t r u c t i o n

n e s s i t a t i n g  u t i l i t y  r e l o c a t i o n  is o u t s i d e  the p u b l i c  h e a l t h  and

s a f e t y  i n t e r e s t s  that c o m e  w i t h i n  the c o m m o n  l a w  rule. If the

g o v e r n m e n t  r e q u i r e s  r e l o c a t i o n  for a p u r p o s e  o t h e r  than p u b l i c

h e a l t h  and s a f e t y  it must pay the r e l o c a t i o n  costs. See City of

P o n t i a c  v. C o n s u m e r s  P o w e r  C o m p a n y , 300 N . W . 2d 594, 496 (Mich.

Apn. 1980) ap p e a l  d e n i e d  (1981); R o c h e s t e r  T e l e p h o n e  Corp. v.

V i l l a g e  of F a i r p o r t  e t . a l . , 446 N . Y . S . 2d 823 (N.Y. 1982). (But

see d i s s e n t i n g  o p i n i o n . )  In any event, the a c t i v i t i e s  i d e n t i f i e d

by the A P U C  as b e i n g  p r o p r i e t a r y  are a c t u a l l y  r e c o g n i z e d  as b e i n g

g o v e r n m e n t a l  in n a t u r e .  " A m o n g  the p o w e r s  g e n e r a l l y  held to be

g o v e r n m e n t a l  ra t h e r  than p r i v a t e  are the c o n s t r u c t i o n  and

m a i n t e n a n c e  of s t r e e t s ;  c o n s e r v a t i o n  of p u b l i c  h e a l t h ;

e x t i n g u i s h m e n t  o f  fires and m a k i n g  a r r a n g e m e n t s  t h e r e f o r ;  and

p o w e r  to l e g i s l a t e  as to p u b l i c  u t i l i t i e s . "  M c Q u i l l i n ' s ,  §10.05.

See also City of A n a h e i m  v. M e t r o p o l i t a n  W a t e r  D i s t r i c t  of

S o u t h e r n  C a l i f o r n i a , CCH U t i l i t i e s  Law R e p o r t s , §23, 7 1 9 . 0 3  (Cal.

App. 1982); P a c i f i c  T e l e p h o n e  and T e l e g r a p h  Co. v. R e d e v e l o p m e n t

A g e n c y  of the Ci t y  of G l e n d a l e , 142 Cal. Rptr. 584, 592. Even if

the p r o p r i e t a r y / g o v e r n m e n t a l  f u n c t i o n  a n a l y s i s  is used, then, the
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A P U C  has e rred in a p p l i c a t i o n  of it to d e t e r m i n e  all c a p i t a l  

i m p r o v e m e n t  i t ems are p r o p r i e t a r y  f u n c t i o n s  not s u b ject to the 

c o m m o n  law rule.

The m u n i c i p a l i t y  has no i n h e r e n t  a u t h o r i t y  over pu b l i c  

roads. M c Q u i l l i n ' s  §§30.39, 3 0 . 39a; AS 2 9 . 4 8 . 0 3 0 ( a ) ,  

i S 2 9 . 4 8 . 0 3 5 ( a ) ;  New York T e l e p h o n e  Co. v. City of N e w  Y o r k , 466 

N . Y . S . 2d 56, 58 (N.Y. 1983). The m u n i c i p a l i t y  acts in its 

g o v e r n m e n t a l  c a p a c i t y  wh e n  it i m p r o v e s  r o a d w a y s  for the pub l i c  

h e a l t h  and s a f ety. It has no i n h e r e n t  a u t h o r i t y  to e i t h e r  impose 

on a u t ility, or to r e l e a s e  a u t i l i t y  from the c o m m o n  law 

r e q u i r e m e n t s -  City of W i c h i t a  v. K a n s a s  Gas and E l e c t r i c  C o . ,

464 P . 2d 196, 204 (Kan. 1970).

Thus, the c o m m o n  law rule is not a t e r m  or c o n d i t i o n  i m p o s e d  

by the m u n i c i p a l i t y ,  such as a r e s t r i c t i o n  on c o n s t r u c t i o n  

m a t e r i a l ,  or l o c a t i o n ,  w h ich is s e l e c t e d  to r e g u l a t e  how a 

r i g h t - o f - w a y  m a y  be used. The A P U C  has e r r e d  in c o n s t r u i n g  AS

4 2 . 0 5 . 2 5 1  as i n c l u d i n g  the co m m o n  l a w  rule w i t h i n  " t e r m s  and 

c o n d i t i o n s "  s u b j e c t  to re v i e w  u n d e r  that s tatute.



\

The A P U C  Has E r r e d  In D e t e r m i n i n g  That A U t i l i t y ' s  
I n t e r e s t  In The Use Of M u n i c i p a l  R i g h t s - O f - W a y  
Is P r o t e c t e d  By Art. I, Sec. 18 O f  The A l a s k a  
C o n s t i t u t i o n ,  Or That A T a k i n g  Has O c c u r r e d

V

The A P U C  has i n t e r p r e t e d  Art. I, S e c t i o n  18 of the A l a s k a  

C o n s t i t u t i o n ^  as i n c l u d i n g  the i n t e r e s t  that a u t i l i t y  has in 

the use of m u n i c i p a l  r i g h t s - o f - w a y  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  

w i t h i n  the c a t e g o r y  of p r o p e r t y  i n t e r e s t s  p r o t e c t e d  by the 

t a k i n g s  clause. A d d i t i o n a l l y ,  the A P U C  has d e t e r m i n e d  that a 

t a k i n g  oc c u r s  when a u t ility, in a c c o r d a n c e  with the c o m m o n  law, 

is r e q u i r e d  to r e l o c a t e  its f a c i l i t i e s  w i t h i n  m u n i c i p a l  

r i g h t s - o f - w a y  due to p u b l i c  i m p r o v e m e n t  c o n s t r u c t i o n .  Re c o r d  

p a g e s  306-309. Both of these d e t e r m i n a t i o n s  are e r r o n e o u s .  Both 

are q u e s t i o n s  of law that r e q u i r e  the s u b s t i t u t i o n  of j u d g m e n t  

s t a n d a r d  of review. Earth R e s o u r c e s  Co. v. State, Dept, of R e v . , 

665 P . 2d 960, 965 ( A l a s k a  1983).

The r e a s o n i n g  of  the AP U C  is that AS 4 2 . 0 5 . 2 5 1  has g i ven the 

u t i l i t y  an i n t e r e s t  that is s u f f i c i e n t  to be p r o t e c t e d  by the 

A l a s k a  t a k i n g s  c l a u s e ,  w hich is b r o a d e r  than t r a d i t i o n a l l y  

a l l o w e d , 1 4  and thus " . . . t h e  c o m m o n  law rule a l l o w i n g  a

13 Art. I, S e c t i o n  18. E m i n e n t  D o m a i n .  P r i v a t e  p r o p e r t y  shall 
not be t a k e n  or d a m a g e d  for p u b l i c  use w i t h o u t  just 
c o m p e n s a t i o n .

14 Under the f e d e r a l  c o n s t i t u t i o n ,  r e l o c a t i o n  e x p e n s e s  are 
d a m n u m  a b s q u e  i n j u r i a  and are not a t a k i n g  or d a m a g e s  that 
r e q uire c o m p e n s a t i o n .  N o r f o l k  R e d e v e l o p m e n t  and H o u s i n g  
Auth. v. C h e s a p e a k e  and P o t o m a c  T e l e p h o n e  Co. of Viriqnia,

U.S. , 78 L . E d . 2d 29, 34, 104 S.Ct. ( 1 983); New 
O r l e a n s  Gas Co. v. D r a i n a g e  C o m m . , 197 U.S. 453, 462, 49 
L.Ed. 831, 25 S.Ct. 471 (1905); 4A N i c h o l s ,  E m i n e n t  D o m a i n  
§15.22.
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m u n i c i p a l i t y  to m a n d a t e  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  ... 

a p p e a r s  to be i n c o n s i s t e n t  w i t h  the C o n s t i t u t i o n  of the S t a t e  of 

A l a s k a . "  Re c o r d  p a g e  309. This line of r e a s o n i n g  in the O r d e r  

re ' l e s  h e a v i l y  on the t r a d i t i o n a l  ca s e  law d i s t i n c t i o n  b e t w e e n  

the p r o p r i e t a r y  and g o v e r n m e n t a l  a c t i v i t y  of m u n i c i p a l  

g o v e r n m e n t s .  The A P U C  c h a r a c t e r i z e s  the a c t i v i t y  of a 

m u n i c i p a l i t y  in c o n s t r u c t i o n  and i m p r o v e m e n t s  of its 

r i g h t s - o f - w a y  as a p r o p r i e t a r y  i n t e r e s t .  T h i s  i n t e r e s t ,  how e v e r ,  

is g o v e r n m e n t a l ,  not p r o p r i e t a r y  and, as s t a t e d  b e f o r e ,  is 

i n h e r e n t  in the s t a t e  and d e l e g a t e d  to m u n i c i p a l i t i e s .  See 

M c Q u i l l i n ' s  §§30.39, 30.39a.

Aside from the n a t u r e  of the g o v e r n m e n t a l  a c t i v i t y  

i n v o l v e d ,  the A P U C  r e l i e s  on State v. H a m m e r , 350 P . 2d 820 ( A l a s k a  

1980) as a u t h o r i t y  for its d e t e r m i n a t i o n  that the r e l o c a t i o n  

e x p e n s e s  are not m e r e l y  d a m n u m  a b s q u e  i n j u r i a  but c o m p e n s a b l e  

i n t e r e s t s .  Hammer i n v o l v e d  an e x e r c i s e  by the s t a t e  of its 

em i n e n t  do m a i n  p o w e r  in c o n d e m n i n g  l a n d  for a h i g h w a y .  The land 

had a b u s i n e s s  o p e r a t i n g  on it that w a s  fo r c e d  to shut d o w n  all 

o p e r a t i o n s  and r e l o c a t e .  The r e l o c a t i o n  t o o k  m a n y  m o n t h s  d u r i n g  

w h i c h  time the b u s i n e s s  o w n e r  m a d e  no p r o f i t s .  The i s s u e  on 

appeal was w h e t h e r  t h ese lost p r o f i t s  we r e  c o m p e n s a b l e  u n d e r  the 

A l a s k a  C o n s t i t u t i o n .  The court h e l d  that they were.

H a m m e r  is i n a p p l i c a b l e  here. In that case the b u s i n e s s  

i t s e l f  was a p r o p e r t y  i n t e r e s t  that was d i r e c t l y  d a m a g e d  by the 

c o n d e m n a t i o n  of real p r o p e r t y .  H e r e  the u t i l i t y  has no p r o p e r t y
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that is b e i n g  t a ken by the m u n i c i p a l i t y .  The m u n i c i p a l i t y  owns 

the p r o p e r t y  a l r e a d y .  The r e l o c a t i o n  " d a m a g e s "  occur due to the 

s u b o r d i n a t e  p o s i t i o n  of the u t i l i t y ' s  i n t e r e s t  in the use of the 

m u n i c i p a l i t y ' s  p r o p e r t y  to the p o l i c e  p o w e r  of  the m u n i c i p a l i t y  

r a t h e r  than from the m u n i c i p a l i t y ' s  t a k i n g  s o m e t h i n g  from the 

u t i l i t y .  The u t i l i t y ' s  i n t e r e s t  has c o n s i s t e n t l y  been d e n i e d  

t a k i n g  p r o t e c t i o n  in this s i t u a t i o n  in o t h e r  j u r i s d i c t i o n s  w h ere 

the u t i l i t y  is r e q u i r e d  to r e l o c a t e  as o p p o s e d  to being d e n i e d  

f u r ther use of the r i g h t - o f - w a y  a l t o g e t h e r .  V e r m o n t  Gas S y s t e m s  

Inc. v. C i t y  of B u r l i n g t o n , 286 A . 2d 275 (Vt. 1971); U r b a n  

R e n e w a l  A g e n c y  of the C i t y  of E u g e n e  v. P a c i f i c  N o r t h w e s t  Bell 

T e l e p h o n e  C o . , 542 P . 2d 908 (Or. App. 1975); M i c h i g a n  Bell 

T e l e p h o n e  Co. v. Ci t y  of D e t r o i t , 308 N . W . 2d 608 (Mich. 1 9 8 1 ).15 

Thus, w hile the u t i l i t y  will i n c u r  e x p e n s e s  due to the 

r e l o c a t i o n ,  and c o u l d  t h e r e f o r e  be s a i d  to s u f f e r  some d a m a g e  to 

its p r o p e r t y  ( f a c i l i t i e s )  due to the c o n s t r u c t i o n  of p u b l i c  

i m p r o v e m e n t s ,  the " d a m a g e "  s u f f e r e d  is a c t u a l l y  an o p e r a t i n g  cost 

that a u t i l i t y  must a n t i c i p a t e  when u t i l i z i n g  the r i g h t - o f - w a y  of 

a n o t h e r  e n t i t y  r a t h e r  than p u r c h a s i n g  its own e a s e m e n t .  The 

i n t e r e s t  of the u t i l i t y  g r a n t e d  p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  is in 

the n a t u r e  of a l i c e n s e  that a m u n i c i p a l i t y  ca n n o t  refuse, ra t h e r

15 A p p e l l a n t  has l o c a t e d  one j u r i s d i c t i o n  w h e r e  the r e l o c a t i o n  
e x p e n s e s  w e r e  c o m p e n s a b l e  u n d e r  the s tate c o n s t i t u t i o n  tak i n g  
clause: A r k a n s a s  5 t ate H i g h w a y  Com, v. A r k a n s a s  P o w e r  &
Light Co.~ 330 S .W .2d 77 (A r k . 1960 ) . But see the d i s s e n t , 
330 at 81, w h i c h  r e c o g n i z e d  that c a s e s  to the c o n t r a r y  "are 
n u m e r o u s  and u n a n i m o u s  A r k a n s a s  may be a lone a g a i n s t  the 
w eight of a u t h o r i t y .  See 4A N i c h o l s ,  E m i n e n t  D o m ain, §15.22. 
U n l i k e  the s i t u a t i o n  in A l a s k a ,  the A r k a n s a s  u t i l i t i e s  p a i d  
s u b s t a n t i a l  user fees, a factor c o n s i d e r e d  by the A r k a n s a s  
C o u r t .
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that is b e i n g  taken by t h e  m u n i c i p a l i t y .  The m u n i c i p a l i t y  owns 

the p r o p e r t y  already. The r e l o c a t i o n  " d a m a g e s "  occur due to the 

s u b o r d i n a t e  p o s i t i o n  of i.he u t i l i t y ' s  i n t e r e s t  in the use of the 

m u n i c i p a l i t y ' s  p r o p e r t y  to the p o l i c e  p o w e r  of the m u n i c i p a l i t y  

r a t h e r  t h a n  from the m u n i c i p a l i t y ' s  t a k i n g  s o m e t h i n g  from the 

u t i l i t y .  The u t i l i t y ' s  i n t e r e s t  has c o n s i s t e n t l y  been d e n i e d  

t a k i n g  p r o t e c t i o n  in this s i t u a t i o n  in o t h e r  j u r i s d i c t i o n s  where 

the u t i l i t y  is r e quired to r e l o c a t e  as o p p o s e d  to being d e n i e d  

f u r t h e r  use of the r i g h t - o f - w a y  a l t o g e t h e r .  V e r mont Gas S y s t e m s  

Inc. v. Ci t y  of B u r l i n g t o n , 286 A . 2d 275 (Vt. 1971); U rban 

R e n e w a l  A g e n c y  of the C i t y  of E u g e n e  v. P a c i f i c  N o r t h w e s t  Bell 

T e l e p h o n e  C o . , 542 P . 2d 908 (Or. App. 1975); M i c h i g a n  Bell 

T e l e p h o n e  Co. v. City of D e t r o i t , 308 N . W . 2d 608 (Mich. 1 9 8 1 ) . ^  

Thus, w hile the u t i l i t y  will i n c u r  e x p e n s e s . d u e  to the 

r e l o c a t i o n ,  and c ould t h e r e f o r e  be sa i d  to suffer some d a m a g e  to 

its p r o p e r t y  ( f a c i l i t i e s )  due to the c o n s t r u c t i o n  of p u b l i c  

i m p r o v e m e n t s ,  the " d a m a g e "  s u f f e r e d  is a c t u a l l y  an o p e r a t i n g  cost 

that a u t i l i t y  must a n t i c i p a t e  wh e n  u t i l i z i n g  the r i g h t - o f - w a y  of 

a n o t h e r  e n t i t y  rather th a n  p u r c h a s i n g  its own easement. The 

i n t e r e s t  o f  the u t i lity g r a n t e e  p d r s u a n t  to AS 42.05.251 is in 

the n a t u r e  of a l i c e n s e  that a m u n i c i p a l i t y  cannot refuse, rather

15 A p p e l l a n t  has l o c a t e d  one j u r i s d i c t i o n  where the r e l o c a t i o n  
e x p e n s e s  were c o m p e n s a b l e  u n d e r  the s tate c o n s t i t u t i o n  ta k i n g  
c l a u s e :  A r k a n s a s  S t a t e  H i g h w a y  Com, v. A r k a n s a s  Power &
Light Co.~ 330 S . W . 2d 77 (A r k . 1960 ) . But see the d i s s e n t , 
330 at 81, w hich r e c o g n i z e d  that c a s e s  to the c o n t r a r y  "are 
n u m e r o u s  and u n a n i m o u s . "  A r k a n s a s  may be alone a g a i n s t  the 
w e i g h t  of a u t hority. See 4A N i c h o l s ,  E m i n e n t  Domain, §15.22. 
U n l i k e  the s i t u a t i o n  in A l a s k a ,  the A r k a n s a s  u t i l i t i e s  paid 
s u b s t a n t i a l  user fees, a factor c o n s i d e r e d  by the A r k a n s a s  
C o u r t .
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than a ves t e d  p r o p e r t y  right. R o c h e s t e r  Telephone Corp. v .

V i l l a g e  of Fairport e t . a l . , 446 N . Y . S . 2d 823, (N.Y. 1982);

B o r o u g h  of H i q h s p i r e  et. a l .  v. P e n n s y l v a n i a  Power a n d  L i g h t , CCH

U t i l i t i e s  Law R e p o r t e r  §23, 733 (Pa. 1982). It can be w i t h d r a w n

by the state at any t i m e .  As such, the u t i l i t y ' s  u s e  r e m a i n s

s u b o r d i n a t e  to the n e e d s  of the p u b l i c . 16 The A p p e l l a n t ' s  c l a i m

of error, then, is t h a t  the A P U C  has i n c o r r e c t l y  d e t e r m i n e d  that

the i n t e r e s t  that a u t i l i t y  has u n d e r  AS 42.05.251 in u s ing a

m u n i c i p a l  r i g h t - o f - w a y  is " p r o p e r t y "  u n d e r  Art. I S e c t i o n  18 of

the A l a s k a  C o n s t i t u t i o n .

In the event that the court s h o u l d  find such an i n t e r e s t  to

be p r o p e r t y  for t a k i n g  p u r p o s e s ,  A p p e l l a n t  con t e n d s  t h a t  no

taking has occurred. The g e n e r a l  rule in A l a s k a  is:

...a t a k i n g  does not o c c u r  until: 1.) legal t i t l e  v e s t s  in 
the State, 2.) the S t ate e n t e r s  i n t o  act u a l  p o s s e s s i o n ,  or
3.) the State t a k e s  c o n s t r u c t i v e  p o s s e s s i o n  e i t h e r  by 
c a u s i n g  damage to p r o p e r t y  or by d e p r i v i n g  the o w n e r  of full
b e n e f i c i a l  use o f  h i s  land. S t e w a r t  & Grindle, Inc. v.
S t a t e , 524 P . 2d 1 2 4 2 ,  1246 ( A l a s k a  1974).

In the present s i t u a t i o n ,  the u t i l i t y ' s  p roperty i n t e r e s t ,  

if t here is one, is a p e r m i t ,  or l i c e n s e ,  to use m u n i c i p a l  

r i g h t s - o f - w a y .  The fact that a u t i l i t y  may be r e q u i r e d  to 

r e l o c a t e  f a c i l i t i e s  due to the s u p e r i o r  i n t e r e s t  of the 

m u n i c i p a l i t y  acting for the p u b l i c  h e a l t h ,  s a f e t y  or w e l f a r e  does

16

" C h a r t e r s ,  f r a n c h i s e s ,  s t a t u t o r y  g r a n t s  and p e r mits a f f o r d i n g  
the use of public w a y s  to u t i l i t y  l o c a t i o n s  are s u b s e r v i e n t ,  
e x p r e s s l y  or by i m p l i c a t i o n ,  in the e x e r c i s e  of g o v e r n m e n t a l  
f u n c t i o n s ,  to pu b l i c  tr a v e l  and to the p a r a m o u n t  p o l i c e  p o w e r  
and r e l o c a t i o n  of u t i l i t y  f a c i l i t i e s  in p u b l i c  s t r e e t s  or 
p u b l i c  w a y s  are at u t i l i t y  e x p e n s e ,  a c o m m o n  law l i a b i l i t y  
u n l e s s  a b r o g a t e d  by the c l e a r  i m p o r t  of the l a n g u a g e  used in 
a p a r t i c u l a r  s t a t u t e . "  4A N i c h o l s ,  E m i n e n t  Domain, §15.22.
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not d e p r i v e  a u t i l i t y  of its " p r o p e r t y . "  The u t i l i t y  s till has 

e x a c t l y  what it h a d  b e f o r e  the g o v e r n m e n t a l  action: a p e r m i t  to

use the r i g h t - o f - w a y .  City of V/ichita v. Kansas G a s  & E l e c t r i c  

C o ., 464 P . 2d 1 9 6 , 2 0 5  (Kan. 1 970 ). The u t i l i t y  h a s  not been 

" d e p r i v e d  of the e c o n o m i c  a d v a n t a g e s  o f  legal o w n e r s h i p . "  Grant 

v . S t a t e , 560 P . 2d 36, 39 ( A l a s k a  1977). Rather, the u t i l i t y  has 

s i m p l y  in c u r r e d  a f o r e s e e a b l e  e x p e n s e  a s s o c i a t e d  w i t h  the 

o w n e r s h i p  of this t y p e  o f  " p r o p e r t y "  that is n o r m a l l y  i n c u r r e d  in 

the c o u r s e  of its o p e r a t i o n s .

The only c o n c e i v a b l e  manner in w h i c h  this i n t e r e s t  c o u l d  be 

d a m a g e d  is if the p e r m i t  to use the r i g h t - o f - w a y  w a s  s o m e h o w  

d e n i e d  a l t o g e t h e r  b y  the m u n i c i p a l i t y ,  but this p o s s i b i l i t y  is 

p r e c l u d e d  by the s t a t u t e .  A p p e l l a n t ' s  c l a i m  of e r r o r ,  then, is

that even if the u t i l i t y ' s  i n t e r e s t  in u s i n g  the m u n i c i p a l

r i g h t s - o f - w a y  is " p r o p e r t y "  u n d e r  Art. I S e c t i o n  18 of the A l a s k a

C o n s t i t u t i o n ,  it h a s  not been t a k e n  or d a m a g e d  due to the

a p p l i c a t i o n  of the c o m m o n  law rule on r e l o c a t i o n  e x p e n s e s .

VI

The A P U C  Has Erred In D e t e r m i n i n g  That 
M u n i c i p a l i t i e s  Have No P r o p r i e t a r y  I n t e r e s t  

In M u n i c i p a l  R i g h t s - O f - W a y

The APUC has i n t e r p r e t e d  A l a s k a  s t a t u t e  and c a s e  l a w  as 

v o i d i n g  any p r o p r i e t a r y  int e r e s t  that m u n i c i p a l i t i e s  h a v e  in 

their r i g h t s - o f - w a y .  R e c o r d  p ages 2 9 4 - 3 0 0 .  A l t e r n a t i v e l y ,  the
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A P U C  has d e t e r m i n e d  that any p e r m i t  fee for the use of the 

r i g h t - o f - w a y  mu s t  be b a s e d  on, and d i r e c t l y  c o r r e l a t e d  to, any 

actual r e l o c a t i o n  e x p e n s e s  i n c u r r e d  by u t i l i t i e s ,  with the burden 

of p r o o f  on the m u n i c i p a l i t y  b e f o r e  the APUC, p r i o r  to r e c o v e r y  of 

any fee. R e c o r d  p a g e s  2 9 0 - 2 9 4 .  A n y  e x i s t i n g  c o n t r a c t  a g r e e m e n t s  

b e t w e e n  m u n i c i p a l i t i e s  and u t i l i t i e s  that may be i n c o n s i s t e n t  

with the A P U C  o r d e r  by a l l o w i n g  for such a fee are d e c l a r e d  voi 

R e c o r d  p a g e s  3 1 2 - 3 1 3 .  All three of these p o i n t s  are b ased on the 

e x i s t e n c e  of the m u n i c i p a l i t y ' s  p r o p r i e t a r y  i n t e r e s t  in the 

r i g h t - o f - w a y .  All three d e t e r m i n a t i o n s  are e r r o n e o u s .

A. A l a s k a  S t a t u t e  And Case Law H a v e  Not V o i d e d  The M u n i c i p a l  
P r o p r i e t a r y  I n t e r e s t  In R i g h t s - O f - W a y .

O rder No. 7 c i t e s  C h u g a c h  E l e c t r i c a l  A s s o c i a t i o n  v. Ci t y  of

A n c h o r a g e , 473 P . 2d 113 ( A l a s k a  1970) and AS 4 2 . 0 5 . 2 5 1  as

a u t h o r i t y  for its c o n c l u s i o n  that "... it s e e m s  c l e a r  that 

j u d i c i a l  p r e c e d e n t  and s t a t u t e  in A l a s k a  p r e c l u d e  any 

c o m p e n s a t i o n  b e i n g  p a i d  by a u t i l i t y  for the v a l u e  of e n g a g i n g  in 

a u t i l i t y  e n t e r p r i s e  w i t h i n  m u n i c i p a l  b o u n d a r i e s  or ev e n  w i t h i n  

its r i g h t s - o f - w a y . "  R e c o r d  p a g e  296. C h u g a c h , a c c o r d i n g  to the 

APUC, p r o h i b i t s  a m u n i c i p a l i t y  from c h a r g i n g  a fee, e x a c t e d  from a 

u t i l i t y  as a c o n d i t i o n  o f  e n try to its r i g h t - o f - w a y .  The

i n t e r p r e t a t i o n  of the C h u g a c h  d e c i s i o n  in r e l a t i o n  to s t a t u t e  is

a g u e s t i o n  of l a w  r e g u i r i n g  a p p l i c a t i o n  of the s u b s t i t u t i o n  of 

j u d g m e n t  s t a n d a r d  of review. ERCA v. Dept, of R e v . , 665 P . 2d 960 

( A l a s k a  1983).
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42 . 0 5 . 2 5 1  w h ich e x p r e s s l y  e n t i t l e s  u t i l i t i e s  to a p e r m i t  for the 

use of m u n i c i p a l  r i g h t s - o f - w a y .  A c c o r d i n g  to the A P U C  rea s o n i n g ,  

with the p a s s a g e  of AS 4 2 . 0 5 . 2 5 1 ,  "the m u n i c i p a l i t y ,  by l o g i c a l  

i m p l i c a t i o n ,  was d e n i e d  a u t h o r i t y  to g r a n t  or w i t h h o l d  such [use] 

rights and, with it, the a u t h o r i t y  to n e g o t i a t e  on a v a l u e  basis 

w i t h  the u t i l i t y . "  R e c o r d  pa g e  297. The A P U C  then c o n c l u d e s ,  

t h r o u g h  i m p l i c a t i o n ,  that the sole p u r p o s e  of the "fee" u n d e r  AS

4 2 . 0 5 . 2 5 1  is to c o m p e n s a t e  the m u n i c i p a l i t y  for any c o s t s  

i n c u r r e d  in p o l i c i n g  r i g h t - o f - w a y  u s a g e  u n d e r  the r e g u l a t o r y  

a u t h o r i t y  r e s e r v e d  to m u n i c i p a l i t i e s  by the C h u g a c h  d e c i s i o n .  Id.

N e i t h e r  the C h u g a c h  d e c i s i o n  nor AS 4 2 . 0 5 . 2 5 1  p r o h i b i t  a 

m u n i c i p a l i t y  from c h a r g i n g  u t i l i t i e s  a r e a s o n a b l e  fee for the use 

of its r i g h t s - o f - w a y .  C h u g a c h  i n v o l v e d  a u t i l i t y  a u t h o r i z e d  by 

the P u b l i c  S e r v i c e  C o m m i s s i o n  (PSC) to o p e r a t e  w i t h i n  the city 

l i m i t s  of A n c h o r a g e .  The u t i l i t y  w a s  r e q u e s t e d  to p r o v i d e  

s e r v i c e  to a c o n s u m e r  w i t h i n  the city, but the c i t y  took s t e p s  to 

p r o h i b i t  the u t i l i t y  from d o i n g  so w i t h o u t  first r e c e i v i n g  a 

p e r m i t  from the city. The ci t y  then r e f u s e d  to i s s u e  the pe r m i t  

s i n c e  the u t i l i t y  d i d  not d e m o n s t r a t e  a n e e d  for the i n c r e a s e d  

s e r v i c e  as r e q u i r e d  u n d e r  the c i t y  o r d i n a n c e  c r i t e r i a ,  and so u g h t  

an i n j u n c t i o n  a g a i n s t  the u t i l i t y ' s  o p e r a t i o n .

The trial c o u r t  g r a n t e d  the i n j u n c t i o n ,  f i n d i n g  the 

u t i l i t y ' s  f a c i l i t i e s  to be an e n c r o a c h m e n t  ab s e n t  a p e r m i t  from 

the city. On a p p e a l ,  the u t i l i t y  r e i t e r a t e d  its a r g u m e n t  that 

the l e g i s l a t u r e  had p r e - e m p t e d  the field o f  u t i l i t y  r e g u l a t i o n

P r i o r  to t h e  C h u g a c h  d e c i s i o n ,  t h e  L e g i s l a t u r e  e n a c t e d  AS
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and the city l a c k e d  a u t h o r i t y  to p r o h i b i t  its use of the 

r i g h t - o f - w a y .  475 P . 2d at 118. The S u p r e m e  C o u r t  d e c l i n e d  to 

a d d r e s s  this issue, h o w e v e r ,  since the l e g i s l a t u r e  had in the 

i n t e r i m  e n a c t e d  AS 4 2 . 0 5 . 2 5 1 ,  w hich e x p r e s s l y  g r a n t e d  u t i l i t i e s  

the right to a p e r m i t  to use the m u n i c i p a l  r i g h t - o f - w a y .  Id.

The i s s u e  that was d e t e r m i n e d  in C h u g a c h  was w h e t h e r  a 

m u n i c i p a l  o r d i n a n c e  r e q u i r i n g  a pe r m i t  to p r o v i d e  s e r v i c e  or the 

s t a t u t o r y  a u t h o r i t y  of the PSC (now A PUC) to g rant D e r m i s s i o n  to 

s e r v i c e  an area w o u l d  c o n t r o l  in a d i r e c t  c o n f l i c t  b e t w e e n  the 

two. It was a d e c i s i o n  on home rule. Any f u r ther a u t h o r i t y  of 

that case was s u b s e q u e n t l y  r e s t r i c t e d  by the S u p r e m e  Court: "... 

this c o u r t ' s  o p i n i o n  in C h u g a c h  must be c o n f i n e d  to the s p e c i f i c  

facts and p a r t i c u l a r  l egal is s u e s  in that case, and any b r o a d e r  

i m p l i c a t i o n s  must be d i s a v o w e d . "  G r e a t e r  A n c h o r a g e  Area Bor, v. 

City of A n c h o r a g e , 504 P . 2d 1027, 1035 ( A l a s k a  1972) o v e r r u l e d  on 

o t her g r o u n d s  595 P . 2d 629.

The C h u g a c h  d e c i s i o n ,  t h e r e f o r e ,  do e s  not a d d r e s s  the issue 

of w h e t h e r  a m u n i c i p a l i t y  has p r o p r i e t a r y  i n t e r e s t s  e n a b l i n g  it 

to c h a r g e  a fee for u t i l i t y  use of its p u b l i c  r i g h t s - o f - w a y .  In 

fact, read in c o n j u n c t i o n  with G r e a t e r  A n c h o r a g e  Area B o r o u g h  and 

B-C C a b l e , C h u g a c h  a c t u a l l y  retains m u n i c i p a l  a u t h o r i t y  ov e r  and 

p r o p r i e t a r y  rights in p u b l i c  r i g h t s - o f - w a y  that ha v e  not been 

e x p r e s s l y  p r o s c r i b e d  by the l e g i s l a t u r e  and are not in c o n f l i c t  

with A P U C  e n a b l i n g  acts.
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A f u r t h e r  q u e s t i o n  is r a i s e d  by the Order. If 

m u n i c i p a l i t i e s  h a v e  no p r o p r i e t a r y  i n t e r e s t  that j u s t i f i e s  a user 

fee, does that me a n  that m u n i c i p a l i t i e s  in A l a s k a  will be 

p r e c l u d e d  by the A P U C  from c o l l e c t i n g  f r a n c h i s e  fees they are 

e n t i t l e d  to u n d e r  f e d eral law from e c o n o m i c a l l y  u n r e g u l a t e d  

u t i l i t i e s ?  As an e x a m p l e ,  federal l e g i s l a t i o n  p e r m i t s  a 

five p e r c e n t  f r a n c h i s e  fee a s s e s s e d  on cable t e l e v i s i o n  

c o m p a n i e s  by m u n i c i p a l i t i e s .  If the A P U C  is c o r r e c t  and 

m u n i c i p a l i t i e s  no l o n g e r  ha v e  any p r o p r i e t a r y  i n t e r e s t  in p u b l i c  

r i g h t s - o f - w a y ,  m u n i c i p a l i t i e s  ha v e  no f r a n c h i s e  a u t h o r i t y  

j u s t i f y i n g  a f r a n c h i s e  fee on c a ble t e l e v i s i o n  even th o u g h  

federal law p r e s c r i b e s  one. This r e s u l t  is i n c o n s i s t e n t  with 

A l a s k a  case law and s t a t u t e .  The A P U C  has e r r e d  in f i n d i n g  void 

or in v o i d i n g  m u n i c i p a l  p r o p r i e t a r y  i n t e r e s t s  in r i g h t s - o f - w a y .

B. A Pe r m i t  Fee Is Not R e q u i r e d  To Be B a s e d  On Or C o r r e l a t e d  To 
A c t u a l  R e l o c a t i o n  E x p e n s e s  Incur r e d .

As a p o l i c y  the A P U C  a t t e m p t s  to a l l o c a t e  u t i l i t y  c o sts and 

e x p e n s e s  on a cost c a u s e r / c o s t  p a y e r  basis. A test that is 

a p p l i e d  by the A P U C  to d e t e r m i n e  a l l o c a t i o n  of e x p e n s e s  is the 

b e n e f i t / b u r d e n  t-'st. The O r d e r  a n a l y z e s  the r e a s o n a b l e n e s s  of 

any fee u n d e r  AS 4 2 . 0 5 . 2 5 1  by a p p l y i n g  this test and by a n a l y z i n g  

the m u n i c i p a l  a c t i o n  in e q u i t y  for d i s c r i m i n a t i o n .  R e c o r d  

page 290. ( D i s c r i m i n a t i o n  is a d d r e s s e d  later in the b r i e f . )

Since HEA s o u g h t  a s u r c h a r g e ,  the A P U C  a s s u m e d  as a p r e m i s e  that 

the r e l o c a t i o n  e x p e n s e  i3 a fee r e c o v e r a b l e  t h r o u g h  a s u r c h a r g e .
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As A p p e l l a n t  u n d e r s t a n d s  the AP U C  r e a s o n i n g ,  the s u r c h a r g e  

under this test is only a l l o w a b l e  if the e x p e n s e  has "... a 

r a t i o n a l  or s u b s t a n t i a l  c o n n e c t i o n  b e t w e e n  p a y m e n t  of such 

e x p e n s e s  by r a t e p a y e r s  and c o g n i z a b l e  b e n e f i t  r e c e i v e d  or b u r d e n  

o c c a s i o n e d  by the u t i l i t y  in the o r d i n a r y  c o u r s e  of p r o v i d i n g  

u t i l i t y  s e r v i c e  to the r a t e p a y e r . "  R e c o r d  pa g e  291. S i n c e  the 

r e l o c a t i o n  e x p e n s e  is " c a u s e d "  by the m u n i c i p a l  c o n s t r u c t i o n ,  so 

the A P U C  r e a s o n i n g  goes, t h ere is no b e n e f i t  to the r a t e p a y e r  or 

b u r d e n  that the u t i l i t y  b e a r s  in its o r d i n a r y  a c t i v i t y  of 

p r o v i d i n g  u t i l i t y  s e r v i c e  to the r a t e p a y e r .  S i n c e  the r a t e p a y e r  

does not b e n e f i t ,  he s h o u l d  not h a v e  to pay for the r e l o c a t i o n .  

Since r e l o c a t i o n  e x p e n s e s  are not a b u r d e n  o f  o r d i n a r y  

o p e r a t i o n s ,  the u t i l i t y  s h o u l d  not h a v e  to pay for it e i t h e r . T h e  

s u r c h a r g e  is t h e r e f o r e ,  u n r e a s o n a b l e  u n d e r  the b e n e f i t / b u r d e n  

test, and the m u n i c i p a l i t y  pa y s  the e x p e n s e .

L a t e r  on in the O r d e r  the A P U C  e x p l a i n s  that, s i nce 

m u n i c i p a l i t i e s  h a v e  no p r o p r i e t a r y  i n t e r e s t  anc can no l o n g e r  

c h a r g e  " r e n t , "  any fee c o l l e c t e d  from the u t i l i t y  by the 

m u n i c i p a l i t y  w o u l d  h a v e  to bear a d i r e c t  c o r r e l a t i o n  to 

r e l o c a t i o n  e x p e n s e s  a c t u a l l y  i n c u r r e d  by the u t i l i t y ;  out since 

(if A p p e l l a n t  folic 's the O r d e r ' s  r e a s o n i n g )  any such 

" c o m p e n s a t i o n "  to the m u n i c i p a l i t y  w o u l d  have to be b a s e d  on fair 

m a r k e t  rental v a l u e  of the r i g h t - o f - w a y ,  the fee for any g iven 

year c o u l d  n ever e x c e e d  the fair m a r k e t  re n t a l  v a l u e  for that 

year even if r e l o c a t i o n  e x p e n s e s  i n c u r r e d  that year far e x c e e d e d  

such value. R e c o r d  p a g e s  2 9 9-300.

42



T h r ough all of the b e n e f i t / b u r d e n  fee a n a l y s i s  the A P U C  is 

m i s a p p l y i n g  its own s t a n d a r d s .  The b e n e f i t / b u r d e n  test is b e ing 

used to d e t e r m i n e  w h e t h e r  a city or a u t i l i t y  has l i a b i l i t y  under 

the law to pay c e r t a i n  e x p e n s e s  ra t h e r  than to d e t e r m i n e  how 

a c k n o w l e d g e d  e x p e n s e s  of a u t i l i t y  are to be r e c o v e r e d  bv the 

u t i l i t y .  The two i s s u e s  are d i s t i n c t .  One is a l egal i ssue and 

the o t h e r  a p o l i c y  issue. A p o l i c y  test for the l a t t e r  ca n n o t  be 

used to d e t e r m i n e  the former.

The Jrder c h a r a c t e r i z e s  the r e l o c a t i o n  e x p e n s e  as s o m e t h i n g  

that has come a b out t h r o u g h  no fault of  the uti l i t y .  R e c o r d  page 

291. The e x p e n s e  is c a u s e d  "... p r i m a r i l y ,  if not 

e x c l u s i v e l y . . . "  by m u n i c i p a l  d i s c r e t i o n  i r r e s p e c t i v e  of u t i l i t y  

ac t i v i t y .  Re c o r d  pa g e  294. This line of r e a s o n i n g  in the Order 

only c o n f o u n d s ,  or a v o i d s ,  the na t u r e  o f  the r e l a t i o n s h i p  b e t w e e n  

the u t i l i t y  and the m u n i c i p a l i t y .  A p p e l l a n t ' s  a r g u m e n t  on this 

issue ec h o e s  e a r l i e r  arg u m e n t s .

First, r e l o c a t i o n  e x p e n s e  l i a b i l i t y  p u r s u a n t  to the c o m m o n  

law rule is not a fee, term, or c o n d i t i o n  u n d e r  AS 4 2 . 0 5 . 2 5 1  that 

is s u b j e c t  to a b e n e f i t / b u r d e n  a n a l y s i s .  Second, the u t i l i t y ' s  

use of the r i g h t - o f - w a y  is s u b o r d i n a t e  to the m u n i c i p a l i t y ' s  

right to make i m p r o v e m e n t s  for the p u b l i c  h e a l t h  and safety.

Third, a u t i l i t y  that u t i l i z e s  r i g h t s - o f - w a y  of a m u n i c i p a l i t y  

r a t h e r  than p u r c h a s i n g  its own e a s e m e n t  must a n t i c i p a t e ,  as a 

no r m a l  o p e r a t i n g  cost, r e l o c a t i n g  its f a c i l i t i e s  w i t h i n  the 

r i g h t - o f - w a y  when the o w ner r e q u i r e s  it.
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Thus the r e l o c a t i o n  e x p e n s e s  are not " c a u s e d "  by the 

m u n i c i p a l i t y .  A u t i l i t y  must e x p e c t  them to o c c u r  u n d e r  the 

c i r c u  i s t a n c e s . This is p a r t i c u l a r l y  true when the u t i l i t y  has 

p l a c e d  f a c i l i t i e s  in the m i d d l e  of an u n i m p r o v e d  r i g h t - o f - w a y  

w i t h o u t  r e g a r d  for fu t u r e  d e v e l o p m e n t .  See R e c o r d  p a g e s  210 - 2 1 3 .  

If they are " c a u s e d "  by a n y t h i n g ,  r e l o c a t i o n  e x p e n s e s  are 

" c a u s e d "  by the u t i l i t y ' s  f a i l u r e  to a c q u i r e  its own p r i v a t e  

e a s e m e n t ,  or by s h o r t - s i g h t e d  l o c a t i o n  d e c i s i o n s .

The e r r o r  m a d e  here, in r e q u i r i n g  a c o r r e l a t i o n  b e t w e e n  any

fee and ac t u a l  r e l o c a t i o n  e x p e n s e s ,  is that the A P U C  has c o n f u s e d

the i s s u e  of a p p r o p r i a t e  fee r e c o v e r y  m e c h a n i s m s ,  a r a t e m a k i n g  

p o l i c y  m a t t e r ,  w i t h  the i s s u e  of l i a b i l i t y  for the r e l o c a t i o n  

e x p e n s e s ,  a q u e s t i o n  of law. The r e s u l t ,  r e q u i r i n g  p e r m i t  fees 

to be c o r r e l a t e d  to a c t u a l  r e l o c a t i o n  c o s t s  r a t h e r  than a 

r e a s o n a b l e  r e n t a l  rate, is t h e r e f o r e  e r r o n e o u s  as well.

C. E x i s t i n g  F r a n c h i s e  A g r e e m e n t s  That P r o v i d e  For A U t i l i t y  To 
Pay A N o n r e g u l o t o r y  Or O w n e r s h i p  P e r m i t  And F r a n c h i s e  Fee 
C a n n o t  Be D e c l a r e d  Vo i d  By The APUC.

The A P U C  O r d e r  a p p l i e s  the d e c i s i o n  to all e x i s t i n g  f r a n c h i s e  

a g r e e m e n t s  and p e r m i t s  b e t w e e n  u t i l i t i e s  and m u n i c i p a l i t i e s  that 

r e q u i r e  the u t i l i t y  to pay the m u n i c i p a l i t y  for the use of the 

r i g h t - o f - w a y .  R e c o r d  pa g e  312. (As o p p o s e d  to a r e g u l a t o r y  fee, 

w h i c h  is still a l l o w a b l e . )  These e x i s t i n g  a g r e e m e n t s  are

d e c l a r e d  void, and f u t u r e  a g r e e m e n t s  to that e f f e c t  are

p r o h i b i t e d .  The A P U C  r e l i e s  on B-C C a ble Co. v. City & B o r o u g h  of
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J u n e a u , 613 P . 2d 616 ( A l a s k a  1980) as a u t h o r i t y  that e x i s t i n g  

f r a n c h i s e  a g r e e m e n t s  are s u b j e c t  to A P U C  r e g u l a t i o n .  The 

r e l i a n c e  on B-C C a b l e , h o w e v e r ,  is m i s p l a c e d .

In B-C Cable a u t i l i t y  had a f r a n c h i s e  a g r e e m e n t  with the 

m u n i c i p a l i t y  that r e q u i r e d  the u t i l i t y  to pay a t hree p e r c e n t  

f r a n c h i s e  tax. A f t e r  the f r a n c h i s e  a g r e e m e n t  was e n t e L e d  into, 

the A P U C  Act was a d o p t e d  by the l e g i s l a t u r e .  The u t i l i t y  

d i s c o n t i n u e d  p a y m e n t  of the tax, c l a i m i n g  all f r a n c h i s e  

a g r e e m e n t s  were r e n d e r e d  i n v a l i d  by the l e g i s l a t u r e . ^  The 

m u n i c i p a l i t y  sued to c o l l e c t  its t h r e e  p e r c e n t  fees and p r e v a i l e d  

at trial.

On appeal, the A l a s k a  S u p r e m e  C o u r t  r e v i e w e d  the s c o p e  of 

the A P U C  Act, and p a r t i c u l a r l y  AS 4 2 . 0 5 . 2 5 1  and AS 4 2 . 0 5 . 6 4 1 .  The 

u t i l i t y  c o n t e n d e d  that these s t a t u t e s  r e m o v e d  all r e g u l a t o r y  

a u t h o r i t y  ov e r  u t i l i t i e s  from m u n i c i p a l i t i e s  and p l a c e d  that 

a u t h o r i t y  with the A PUC, t h e r e b y  v o i d i n g  all e x i s t i n g  m u n i c i p a l  

franc h i s e  a g r e e m e n t s .  613 at 618. ( e m p h a s i s  added) The court 

d i s a g r e e d .  The c o u r t  i d e n t i f i e d  the f r a n c h i s e  fee in q u e s t i o n  as 

h a v i n g  two p u r p o s e s :  "That fee was o r i g i n a l l y  d e s i g n e d  to

c o m p e n s a t e  the city for the use of m u n i c i p a l  s t r e e t s  and for the 

cost of m u n i c i p a l  s u p e r v i s i o n  and r e g u l a t i o n . "  F o o t n o t e  4, 613 

at 618. The c o u r t ' s  r u l i n g  was that the A P U C  Act did not 

" . . . e i t h e r  e x p r e s s l y  or by c l e a r  i m p l i c a t i o n  n u l l i f y  the rights 

and l i a b i l i t i e s  of the p a r t i e s  u n d e r  the f r a n c h i s e

Order No. 7 is h a v i n g  the same a f f ect. The Ci t y  of Kenai has 
r e c e i v e d  n o t i c e  from a gas u t i l i t y  that it may not h o n o r  our 
f r a n c h i s e  tax due to the p o s s i b l e  e f f e c t  of O r d e r  No. 7.
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a g r e e m e n t s . . . , "  and t h e r e f o r e  the s t a t e ' s  g e n e r a l  s a v i n g  clause,

AS 0 1 . 1 0 . 0 1 0 ,  kept the f r a n c h i s e  a g r e e m e n t s  in force. 613 at 

619.

The a u t h o r i t y  of the A P U C  i d e n t i f i e d  and d e f i n e d  in B-C 

C able was a u t h o r i t y  to r e v i e w  the r e a s o n a b l e n e s s  of the am o u n t  of 

the use fee, not to a b o l i s h  it or d e c l a r e  su c h  fees void and 

u n r e a s o n a b l e  u n d e r  AS 4 2 . 0 5 . 2 5 1  as c o n t e n d e d  in the O r d e r  No. 7. 

The B-C C a ble d e c i s i o n  is in k e e p i n g  wi t h  -he G r e a t e r  A n c h o r a g e  

Area B o r o u g h  d e c i s i o n  that e x p l a i n s  the l i m i t e d  a d j u d i c a t o r y  

a u t h o r i t y  of the APUC. M u n i c i p a l i t i e s  are e x p r e s s l y  a l l o w e d  to 

c h a r g e  a fee u n d e r  AS 4 2 . 0 5 . 2 5 1 ,  and that fee m a y  be for the use 

of r i g h t s - o f - w a y .  The A P U C  has e x c e e d e d  its a u t h o r i t y  o u t l i n e d  in 

t h e s e  c a s e s  by d e c l a r i n g  void all e x i s t i n g  or fu t u r e  f r a n c h i s e  

a g r e e m e n t s  w h i c h  p r o v i d e  for a u s e r  fee p a i d  by a u t i l i t y  to a 

m u n i c i p a l i t y  for the use of a r i g h t - o f - w a y .

VII

R e l o c a t i o n  E x p e n s e s  Are B u s i n e s s  E x p e n s e s ,
Not P u b l i c  I m p r o v e m e n t  C o n s t r u c t i o n  C o sts

The O r der a s s e r t s  that u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  are 

a cost of c o n s t r u c t i n g  p u b l i c  i m p r o v e m e n t s .  The A P U C  O r d e r  

c o n c l u d e s  that b u r d e n i n g  the u t i l i t y  w i t h  r e l o c a t i o n  e x p e n s e s  is 

u n r e a s o n a b l e  and d i s c r i m i n a t o r y  b e c a u s e  it s a d d l e s  r a t e p a y e r s  

with a d i s p r o p o r t i o n a t e  share of the co s t  of the p u b l i c  

i m p r o v e m e n t s .  R e c o r d  p a g e s  300-302.



The c o n s t r u c t i o n  of p u b l i c  i m p r o v e m e n t s  r e s u l t s  ~n c o s t s  to 

p r i v a t e  i n t e r e s t s  that are d i r e c t l y  r e l a t e d  to the p u b l i c  

i m p r o v e m e n t  c o n s t r u c t i o n ,  but are n o n e t h e l e s s  w i t h i n  the c l a s s  of 

d a m n u m  absque i n j u r i a  and are not c o n s i d e r e d  a cost of the p u b l i c  

c o n s t r u c t i o n  for the p u r p o s e  of c o m p e n s a t i o n .  See 2A N i c h o l s ,  

E m i n e n t  D o m a i n  §6.31; M c Q u i l l i n ' s  §32.38. The e x p e n s e  of 

r e l o c a t i n g  f a c i l i t i e s  is an e x p e n s e  the u t i l i t y  must a n t i c i p a t e  

when pu b l i c  c o n s t r u c t i o n  o c c urs.

Even w here a u t i l i t y  has a v e s t e d  right to use m u n i c i p a l  

r i g h t s - o f - w a y ,  the local g o v e r n m e n t ,  ab s e n t  s tate l e g i s l a t i o n  to 

the c o n t r a r y ,  is not d i v e s t e d  of the p o w e r  to i m p r o v e  the 

r i g h t - o f - w a y  for the g e n e r a l  w e l f a r e  o f  the c o m m u n i t y  and r e q u i r e  

the u t i l i t y  to r e l o c a t e  its f a c i l i t i e s  at its own e x p e n s e .  

M i c h i g a n  Bell T e l e p h o n e  Co. v. Ci t y  of D e t r o i t , 308 N . W . 2d 608 

(Mich. App. 1981). The .interest of the u t i l i t y  u n d e r  a right of 

use such as is g r a n t e d  u n o e r  AS 4 2 . 0 5 . 2 3 1  is a n c i l l a r y  to the 

p r i m a r y  i n t e r e s t  of the p u b l i c  in its r i g h t - o f - w a y ,  and is 

s u b o r d i n a t e  to the i n t e r e s t  of the p u b l i c .  V e r m o n t  Gas S y s t e m s ,  

Inc. v. City of B u r l i n g t o n , 286 A . 2d 275 (Vt. 1971). The 

r e l o c a t i o n  c o s t s  b o r n e  by the u t i l i t y  are in the n a t u r e  of a 

b u s i n e s s  loss. C o n n e c t i c u t  Ry & C. Co. v. New B r i t a i n  Redev.

C o m 1n . , 287 A . 2d 362 (Conn. 1971). As such, t h ese c o s t s  are 

p r o p e r l y  r e c o v e r e d  by a u t i l i t y  from all r a t e p a y e r s  t h r o u g h  

g e n e r a l  rates. AS 4 2 . 0 5 . 2 5 1  does not p r o v i d e  for a s u r c h a r g e  to 

co ver a b u s i n e s s  loss; only for a p e r m i t  fee. Since the
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r e l o c a t i o n  c o s t s  are a n t i c i p a t e d  b u s i n e s s  e x p e n s e s ,  they are not 

c o s t s  of p u b l i c  c o n s t r u c t i o n  d i s c r i m i n a t o r i l y  i m p o s e d  on the 

u t i l i t i e s  or t h e i r  r a t e p a y e r s .

C O N C L U S I O N

The A P U C  O r d e r  s h o u l d  be i n v a l i d a t e d  as to part 3, Re c o r d  

page 319, b e c a u s e  the AP U C  l a c k s  j u r i s d i c t i o n  to a d j u d i c a t e  the 

i s s u e s  s u r r o u n d i n g  the v a l i d i t y  of the c o m m o n  law rule. If the 

C o u r t  c o n c l u d e s  that the A P U C  has such j u r i s d i c t i o n ,  the O r d e r  

sho u l d  be i n v a l i d a t e d  b e c a u s e  the c o m m o n  l a w  rule can only be 

m o d i f i e d  by the e x p r e s s  d i r e c t i v e  o f  the L e g i s l a t u r e  or C o u r t s  

and no such m o d i f i c a t i o n  has t a ken place. If the C o urt c o n c l u d e s  

that the c o m m o n  law rule can be m o d i f i e d  t h r o u g h  i m p l i c a t i o n ,  the 

O r d e r  s h o u l d  be i n v a l i d a t e d  b e c a u s e  the c o m m o n  law rule has not 

been i m p l i e d l y  m o d i f i e d  in Alas k a .

' If the C o urt c o n c l u d e s  that the c o m m o n  l a w  rule has not been 

m o d i f i e d  by j u d i c i a l  d e c i s i o n  or the l e g i s l a t u r e ,  the O rder 

s h o u l d  be i n v a l i d a t e d  b e c a u s e  the A P U C  l a c k s  a u t h o r i t y  to 

e x p r e s s l y  m o d i f y  the c o m m o n  law ru l e  on its own. The A P U C  has 

e x c e e d e d  its a u t h o r i t y  u n d e r  AS 4 2 . 0 3 . 2 5 1 ,  and in a d d i t i o n  to 

i n v a l i d a t i n g  the Order, A p p e l l a n t  r e q u e s t s  that this Court give
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p r o p e r  c o n s t r u c t i o n  to that s t a t u t e  and to the i s s u e s  of law 

r a i s e d  by A p p e l l a n t .

D ATED: T h i s ________ day o f _____________________________ , 1985.



M U N I C I P A L I T Y  O F  A N C H O R A G E

M E M O R A N D U M

FROM:

TO:

D A T E : F e b r u a r y  12, 1987

C h i p  D e n n e r l e i n ,  D i r e c t o r  of I n t e r g o v e r n m e n t a l  A f f i a r s

L '*
J. D a v i d  N o r t o n ,  M u n i c i p a l  E n g i n e e r ,  DPW

S U B J E C T :  U T I L I T Y  R E L O C A T I O N  C O S T S  A M E N D I N G  S E C T I O N  7
A S . 2 9 . 3 5 . 0 1 0

F o l l o w i n g  are the c o m m e n t s  of P u b l i c  W o r k s  E n g i n e e r i n g  D i v i s i o n  
o n  the p r o p o s e d  a m e n d m e n t s  to S e c t i o n  7 A S . 2 9 . 3 5 . 0 1 0  U t i l i t y
R e l o c a t i o n s  Costs.

1. The c o n d i t i o n s  o f  p a r a g r a p h  (a) i n d i c a t e  that, s i n c e  
A n c h o r a g e  M u n i c i p a l  O r d i n a n c e s  c u r r e n t l y  p r o v i d e  for 
p e r m i t t i n g  p r o c e d u r e s  a n d  r e s p o n s i b i l i t y  for u t i l i t y  
r e l o c a t i o n  co s t s ,  the p r o p o s e d  s t a t u e  w o u l d  h a v e  m i n i­
mal e f f e c t  on the m a n n e r  in w h i c h  s u c h  r e s p o n s i b i l i t y  
is now a s s i g n e d .

2. "The c o s t  o f  r e l o c a t i n g  o r  r e m o v i n g  the u t i l i t y  s h a l l
be b o r n e  b y  the i m p r o v e m e n t  p r o j e c t  if the u t i l i t y  w a s  
p l a c e d  w i t h i n  a t w o - f o o t  h o r i z o n t a l  l o c a t i o n  s p e c i f i e d  
by p e r m i t  i s s u e d  b y  the M u n i c i p a l i t y . "  If th i s  p r o v i­
sion is to be i n t e r p r e t e d  as a l l o w i n g  a t o t a l  o f  f o u r  
feet of h o r i z o n t a l  l e e w a y ,  th e n  it s h o u l d  b e  c h a n g e d  to 
read, " . . . o n e  f o o t  h o r i z o n t a l  t o l e r a n c e  e i t h e r  s i d e  of 
the a s s i g n e d  u t i l i t y  i n s t a l l a t i o n  c e n t e r l i n e . . . . "

3. C o n s i d e r a t i o n  s h o u l d  be g i v e n  to the c o n c e p t  of E x p i r e d
S e r v i c e  Life, a s y s t e m  u s e d  b y  A l a s k a  D O T / P F  w h i c h  p r o­
vid e s  th a t  the u t i l i t y  p a r t i c i p a t e s  in a p o r t i o n  o f  the 
co s t  of r e l o c a t i n g  f a c i l i t i e s  o n e  m i l e  o r  g r e a t e r  in 
l e n g t h  w h e n  r e l o c a t i o n  w i l l  g i v e  the u t i l i t y  the e f f e c t  
of e x t e n d e d  life.

4. It is o u r  f e e l i n g  th a t  w h e n  a p r o j e c t  is in a g r a n d­
fat h e r e d  a r e a  a n d  i n v o l v e s  r e l o c a t i n g  a u t i l i t y  h a v i n g  
a r e a s o n a b l e  a m o u n t  o f  e x p e c t e d  r e m a i n i n g  l i fe, t h a t  
the p r o j e c t  b u d g e t  s h o u l d  c o v e r  the r e l o c a t i o n  c o s t s  
w i t h  c r e d i t s  a p p l i e d  for d e s i g n  a n d  b e t t e r m e n t  o f  the 
facility.

5. In r e g a r d s  to n e w  p l a c e m e n t  of u t i l i t i e s ,  w e  feel t h a t
S e c t i o n  2 9 . 3 5 . 0 6 1  (a) of  t h i s  p r o p o s e d  a m e n d m e n t  a l l o w s  
us the l a t i t u d e  w e  h a v e  n e e d e d  in the p a s t  to r e q u i r e  
the u t i l i t i e s  to b e a r  the c o s t  of a n y  n e c e s s a r y  
c o n s t r u c t i o n .

J D N / P H / c l g
1 / j d n / 3 5 0

cc: R. R. Mann
S u s a n  M e t c a l f
J o h n  O l n e s
G e n e  G r e e n
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March 27, 198?
COMMENTS ON SB 155/MB 155

The Alaska Telephone Association Board of Directors on March 11, 1987, 

voted unanimously to support this legislation. It did so because we 

believe the bill sets a fair requirement on municipalities and also 

gives them an incentive to consider the full cost of a construction 

project before deciding to-go ahead with it.

Fairness

The provisions of this legislation come into effect when a municipality 

decides to take an action that requires the relocation of the facilities 

of a utility within a municipal right of way. Typically, this means 

the locality decides to widen a road, relocate a road, or abandon a right 

of way to construct a municipal building, or for some other municipal 

purpose. Usually the utility had no plans to move its facilities. In the 

case of our members, these facilities are usually:a pole line, buried line, 

or cable vault. When the municipality decides that the utility line must be 

moved,, it-creates a cost for the utility that the utility would not/incur at 

that time otherwise. Fairness requires that the cost causer pay th' cost it 

creates. This legislation requires that.

•; This legislation is also sensitive to concerns that a utility may have its 

facilities upgraded at municipal expense, by providing for certain offsets.

It also exempts payment for utility facilities that are not located within a 

reasonable distance of where plans say they should be. And it allows a 

municipality to order a facility moved, and to take action to dispose of it 

if the utility ordered to move it fails to do so in a reasonable time.

Our members are not enthusiastic about these provisions, but accept them as



limitations to add a "comfort zone" for municipalities.

One other point on fairness. The State Department of Transportation and 

Public Facilities currently pays utilities, including municipalities, for 

relocation of their facilities required by state construction projects.

Full Cost

Our second reason to support .this legislation is that it provides an 

incentive for a municipality to consider the full costs of its-actions.

By requiring a municipality to pay for the utility relocation costs of 

its actions, it forces the municipality to consider that cost. In some 

cases, that cost is a very important cost component of the project.

If Legislation Not Adopted

What happens if this legislation is not adopted? Unless a municipality 

volunteers to pay, a utility must pay to relocate its facilities when 

a municipality has a construction project in the works that will require it.

That cost is passed on to the rate payer as an allowable expense. If the 

utility's rate payers were also all residents of the municipality, then it 

could be argued that the money is simply coming out of a.•.different pocket of

the same person. But the utility's rate payers and the municipality's

residents are almost never the same group. And the financial..considerations 

are almost never the same. The municipality will probably pay for the project 

with bonding or a grant. To the extent the project is paid for by taxes, either

fully at the time or over time.through bonding, the resident does not pay

the full cost since the resident's taxes are deductible on the federal tax return. 

In short, if the utility relocation costs are paid.for by the municipality, 

the resident is very unlikely to pay the full cost. On the other hand, if the 

utility must pay, the full cost is added to the expenses of the utility 

and the customers must pay not only the relocation costs, but a rate of return



on the investment if appropriate, and any interest costs of borrowing.

In short, the cost to residents of the state if the municipality pays 

for utility relocation costs is, in almost every case, likely to be 

less, and in most cases much less, than if the utility pays.

Finally, a word about the telephone industry in Alaska. This bill is 

not a case of Alaskans subsidizing the utility'relocation costs of large 

national firms. Of the 20 local exchange companies in Alaska that are 

members ofATA, three are municipally owned, seven are Alaskan cooperatives, 

six are private Alaskan small businesses, one is a small business located 

in the State of Washington, two arc subsidiaries of PTI, a large concern 

located in the State of Washington, and only one is a subsidiary of a large 

national holding company.

Summary

In summary, the Alaska Telephone Association supports the adoption of 

SB 155/HB 155 this legislation session, because it believes it is in 

the best interest of Alaskans, and because fairness requires it.
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MEMORANDUM

TO: Senator Arliss Sturgulewski, Chair

Members of the Senate Community and Regional Affairs Committee

FROM: Scott T ^ B u r g e ^ s ,'^cecStive Director (£p^>

SUBJECT: SB 155 - Relocation of Utility Facilities

The Alaska Municipal League is opposed to SB 155 and shifting the cost of 

relocating utility facilities in connection with municipal construction in 

rights-of-way from the utility company to the municipality. The AML has 

opposed this effort every year similar legislation has been introduced 

into the Legislature; mos t  recently, SB 67 in the 13th Legislature. The 

legislation, if passed, wo u l d  deviate from common and case law.

The AML's 1987 Policy Statement was most recently revised and adopted by 

the membership, representing 124 municipalities, at their annual meeting 

in Juneau last November. On page 17 of the Policy Statement, it states 

the following:

Utility Relocation Costs: The League opposes any effort to shift to

municipalities the cost of all non-municipal, utility relocation 

within existing rights-of-way associated with municipal street work.

As 12 McQuillan, Municipal Corpor a t i o n s , Section 34.74 on page 133 states:

The fundamental common-law right applicable to franchises in streets 

is that the utility company must relocate its facilities in public 

streets when changes are required by public necessity. Accordingly, 

it is generally held that the municipality may require a change in

the location of pipes or other underground facilities of the grantee

of a franchise, where public convenience or security require it,

even at the grantee's own expense, and even in the face of a protest 

by a consumer. It makes no difference whether the surface or

subsurface of streets is involved.

The common law rule referenced above can be modified by legislative action 

or contract agreement between the municipality and the utility company. 

The League urges the Legislature not to change common law and practice, 

and, instead, leave the matters addressed in this bill to local officials 

to work out with local utilities in the best interest of the local public.

M EMBER OF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNT IES


