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M a r c h  4, 1987 

P O S I T I O N  P A P E R

RE: SB 1 3 3 — "An A c t  R e l a t i n g  to G e n e r a l  G r a n t  L a n d  E n t i t l e m e n t s .

S P O N S O R :  S e n a t o r s  H e n s l e y ,  H a l f o r d  a n d  F a i k s

P r o g r a m  E f f e c t s  of B i l l

T h e  b i l l  a c c o m p l i s h e s  fi v e  p u r p o s e s .  It p e r m i t s  the N o r b h w e s t  
A r c t i c  B o r o u g h  to s e l e c t  a b o u t  2 3 0 , 0 0 0  a c r e s  of land; i t  r e - v e s t s  
the N o r t h  S l o p e  B o r o u g h ' s  8 9 , 8 5 0  a c r e  e n t i t l e m e n t ;  it  e x t e n d s  the 
p e r i o d  f o r  c i t y  s e l e c t i o n  of  s t a t e  e n t i t l e m e n t  l a n d s  to J a n u a r y  1, 
1988; it r e - c l a s s i f i e s  l a n d  i n t o  c a t e g o r i e s  s u i t a b l e  f o r  m u n i c i p a l  
s e l e c t i o n ;  a n d  it e s t a b l i s h e s  a c o n s u l t a t i o n  p r o c e s s  b e t w e e n  the 
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  ( D N R ) , a n d  m u n i c i p a l i t i e s  r e g a r d i n g  
l a n d  c l a s s i f i c a t i o n  a n d  s e l e c t i o n .

C o m m e n t s

T h e  D e p a r t m e n t  e n d o r s e s  the b i l l  as p r e s e n t l y  d r a f t e d .  H o w e v e r ,  
w e  s u p p o r t  an a m e n d m e n t  to t h e  l a n g u a g e  in  S e c t i o n  1. C u r r e n t l y  
the b i l l  c l o s e s  the d a t e  f o r  c i t y  e n t i t l e m e n t s  o n  January-.l,— 198.8.
Th e  D e p a r t m e n t  w o u l d  p r e f e r  to  see l a n g u a g e  p e r m i t t i n g  c i t y  
s e l e c t i o n s  up u n t i l  t w o  y e a r s  a f t e r  the s t a t e ' s  f i n a l  s e l e c t i o n s  
f r o m  the f e d e r a l  g o v e r n m e n t .  T h e  l o g i c  for e x t e n d i n g  the s e l e c t i o n  
d a t e  is to g i v e  e v e r y  c i t y  w h i c h  m a y  c o n t a i n  s t a t e  l a n d  w i t h i n  its 
b o u n d a r i e s  in the f u t u r e  b u t  d o e s  n o t  now, the s a m e  o p p o r t u n i t y  to 
r e c e i v e  t i t l e  to l a n d  as t h a b  e n j o y e d  b y  e x i s t i n g  c i t i e s  w i t h  s t a t e  
s e l e c t i o n s .  W e  t h i n k  t h i s  is the m o s t  e q u i t a b l e  a p p r o a c h  s i n c e  it 
p l a c e s  c i t i e s  o n  an e q u a l  f o o t i n g  o v e r  time.

T h e  D e p a r t m e n t  s u p p o r t e d  a p o s i t i o n  l a s t  y e a r  to i n c l u d e  l a n d  
c l a s s i f i e d  for f o r e s t r y  and w i l d l i f e  h a b i t a t  in t h e  e n t i t l e m e n t  b a se. 
T h a t  p r o v i s i o n  is n o t  in th i s  bill, n o r  d o e s  t h e  D e p a r t m e n t  i n t e n d  
to r e c o m m e n d  t h a t  it b e  i n c l u d e d ,  o u t  o f  o u r  d e s i r e  to see t h a t  th i s  
i m p o r t a n t  b i l l  is p a s s e d  w i t h ' t h e  r e c o m m e n d e d  a m e n d m e n t  in  s e c t i o n  #1.

□  POUCH B
JUNEAU, ALASKA 99811 
PHONE: (907) 465-4700

□  949 E. 36TH AVENUE, SUITE 400 
ANCHORAGE, ALASKA 99508 
PHONE: (907) 563-1073
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SB 133
M a r c h  4, 1987 
P a g e  Two

We feel the bill, w i t h  the suggest ed amendment, will promote equity 
among the state's municipalities; w i l l  gu arantee an adequate land 
base in areas of the state w h i c h  may w i s h  to form regional 
governments; and w i l l  serve l o n g -term economi c de velo p m e n t  needs by 
p l a c i n g  land in local govern m e n t  and private ownership. Finally, 
in an era in w h i c h  local governments must become m ore resourceful 
as they encounter fiscal restraints, a local land base for generating 
revenues and e c o nomi c oppor tunities is that much more.
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P A R T  I V  

L A N D  U S E

A. L O C A L  O P T I O N S

1. P l a n n i n g  a n d  Z o n i n g : T h e  I^r.gue f e e l s  s t r o n g l y  t h a t  l a w s

p e r t a i n i n g  t o  t h e  p o w e r s  o f  l o c a l  p l a n n i n g  a n d  z o n i n g  m u s t  a l l o w  f o r  t h e  

g r e a t e s t  f l e x i b i l i t y  a t  t h e  l o c a l  l e v e l .

2. L a n d  U s e : T h e  L e a g u e  s u p p o r t s  t h e  r e q u i r e m e n t  t h a t  t h e  S t a t e  

c o m p l y  w i t h  a l l  l o c a l  l a n d  u s e  a n d  s u b d i v i s i o n  r e g u l a t i o n s .

B . L A N D  S E L E C T I O N

1. E a s e m e n t s: T h e  L e a g u e  u r g e s  m o d i f i c a t i o n  o f  S t a t e  S t a t u t e s

w h i c h  e n c o u r a g e  t h e  p r a c t i c e  o f  b l a n k e t i n g  a l l  w a t e r w a y s  w i t h i n  m u n i c i p a l  

s e l e c t i o n s  w i t h  r e s e r v a t i o n s  f o r  p u b l i c  e a s e m e n t s  a n d  e n c u m b e r i n g  p a t e n t s  

w i t h  u n d e f i n e d  e a s e m e n t s .  T h e  L e a g u e ,  h o w e v e r ,  s u p p o r t s  t h e  p o l i c y  o f  

p r e s e r v i n g  n e e d e d  s p e c i f i c  r i g h t s - o f - w a y  a n d  e a s e m e n t s  w h i c h  p r o v i d e  f o r  

p r e s e n t  a n d  f u t u r e  p u b l i c  a c c e s s  w i t h  t h e  c o n c u r r e n c e  o f  a f f e c t e d

m u n i c i p a l i t i e s .

2. C o n v e y a n c e  a n d L a n d  U s e

(a) T h e  L e a g u e  u r g e s  t h e  i m m e d i a t e  c o n v e y a n c e  o f  N a t i v e  a n d

S t a t e  l a n d s  p r e s e n t l y  i d e n t i f i e d  a n d  j o i n t l y  a g r e e d  u p o n  f o r  s e l e c t i o n .

(b) T h e  L e a g u e  u r g e s  t h e  S t a t e  t o  m o v e  e x p e d i t i o u s l y  t o  c o m p l e t e

i n - l i e u ,  c a s h  e n t i t l e m e n t s ,  a n d  t o  c o n v e y  l a n d s  t o  m u n i c i p a l i t i e s  w i t h  t h e

l e a s t  a m o u n t  o f  e n c u m b r a n c e  a n d  r e s t r i c t i o n s ,  a n d  t o  t a k e  w h a t e v e r  a c t i o n s  

a r e  n e c e s s a r y  to  c o r r e c t  e x i s t i n g  i n e q u i t i e s  a n d  o v e r c o m e  a l l  r e m a i n i n g  

o b s t a c l e s ,  t o  f u l f i l l  l a n d  e n t i t l e m e n t s ,  f o r  a l l  m u n i c i p a l i t i e s  t o  

r e c e i v e  t h e i r  e n t i t l e d  s h a r e .

(c) T h e  L e a g u e  u r g e s  t h e  f u n d i n g  o f  a c o o p e r a t i v e  

i n t e r g o v e r n m e n t a l  l a n d  u s e  p l a n n i n g  c o m m i s s i o n  t o  e x p e d i t e  c o n v e y a n c e  o f  

l a n d s  n o t  y e t  j o i n t l y  a g r e e d  u p o n  b y  c o n s i d e r i n g  m u n i c i p a l ,  s t a t e ,  a n d  

f e d e r a l  i n t e r e s t s  in  l a n d s  a f f e c t e d  b y  t h e  l a n d  s e l e c t i o n  p r o c e s s .

(d) T h e  L e a g u e  u r g e s  s t a t e  f u n d i n g  f o r  t h e  s u r v e y i n g  o f  

m u n i c i p a l l y - s e l e c t e d  S t a t e  l a n d .

(e) T h e  L e a g u e  u r g e s  t h e  m o d i f i c a t i o n  o f  r e g u l a t i o n s  f o r  g r e a t e r  

f l e x i b i l i t y  i n  t h e  u s e  o f  g r a n t  f u n d s  b y  m u n i c i p a l i t i e s  f o r  t h e  d i s p o s a l  

o f  m u n i c i p a l  grant, l a n d  e n t i t l e m e n t s .

(f) T h e  L e a g u e  u r g e s  t h a t  a n  e n t i t l e m e n t  p r o g r a m  b e  e s t a b l i s h e d  

f o r  t h o s e  m u n i c i p a l i t i e s  n o t  p r e v i o u s l y  a l l o w e d  to  p a r t i c i p a t e  i n  t h e  

c o n v e y a n c e  a n d  e n t i t l e m e n t  p r o c e s s .





1 wouTtl like to testify against H.B. 153 and S.B. 147.
I am a Life-long Resident of Alaska, a member of the Nationa.ity 
known as "Indians" by the U.S., and as a memher of the Indigenous Populations 
in the world today.

It's really a great feeling to be able to identify with the Indigenous Populations 
in the World Commmunity both Nationally and Internationally?

I realize that I must be careful.
Let me tell you one of the reasons why.
The other night on the program "60 minutes" 
a student from the United States talked about how it felt 
to go to Moscow University. This is what she said.
"We had to remember that when you talk to Totalitarian, Oppressive Governments 
you must & CHOOSE your words carefully."

Bearing this in mind, I believe that ALL Native leople in Alaska 
MUST stay AWAY from the word "Sovereignly".

I must say this because Anti-Native Factions in this "Great Land" 
have used the Media to paint a dark, mysterious, ugly picture of people 
who favor isolationism, separatism, egotism, primitivism, and all the worst things 
that can be recalled in the human mind whenever the word " sovereignty" is used.

I have to say this openly, and honestly because these are some of my fears 
in the world today.

NO, the State of Alaska might not be a Totalitarian Government.
NO, the State of Alaska might not be an Oppressive Government.
Someday, History will make it's own Judgement.
It's TRUE, someday ALL OF US will face God alone
with no one to support l s  and no alibi's for us.

That is precisely why I must testify that H.B. 153 and S.B. 147 must be STOPPED'.
If these bills go far enough, they must be vetoed by Gov. Cowper. Why???

If these Arti-Facts Bills are not stopped.
Then, we have a Govt, of Laws and not a Govt, of PEOPLE.
Because, there are PEOPLE trying to stop these Bills.
There is a difference between a Govt, of Laws and a Govfe. of PEOPLE'.

If these Bills are not stopped.
Then, we have a Govt, of very selective Policies and NOT of Equity.

The so-called "problem" of Arti-facts is a case of Jurisdiction 
which the State of Alaska has already declared in so many words that—  
it "Disclaims all rights to Native Land or OTHER Property FOREVER 
in Sec. 4 of the Statehood Act.

If I ask people to recall these facts, I am asking openly and honestly 
and not maliciousley.
I was taught Traditionally to respect ALL members of Mankind as Human Beings 
whether or not I am respected as a human being, we will see— won't we/???



Historically, 21 I.R.A. Councils worked WITH City Councils to build up Good Communities 
in ALASKA.
In order to do this, they were Equitable.
This fact can be found in the Federal Field Commission Report of 1969.
Does this sound like separatism, isolationism, primitivism, egoism, and a dark 
ugly force called-I.R.A.Councils?? Yet, this is the picture that is painted against 
them. I would have to say that mistakes have been aade by Councils in their struggle 
to survive but there is no Nationality on EARTH that is perfect in every aspect.

AMERICA has been called— -Anthro-Centric.
This, is what shaped U.S. Policy as it moved from East to West and then, NORTH.
It is DEBATABLE, if some States have been more ANTHRO_CENTRIC than the U.S. Govt. 
as-a-whole.To elaborate a little more on terms that can be understood by most people, 
I would have to say the following.

"IF an Anthropologist were to testify at the same hearing that I'm testifying at----
the words of an Anthropologist would be CONSIDERED like the Word of God 
as compared to my testimony— which would not be taken very seriously
because somehow, in some way I'm NOT Civilized yet and I don't have the same
Credentials as an Anthropologist. AFTER ALL, I'm only a Descendant of the Original
Inhabitants of this Land!!
For this reason, I challenge ALL Anthropologists, Historians, Archeologists,
even if— it would do any good to call in the very BEST---
they will ALL come to —  ONE CONCLUSION. That Conclusion is, that we as 
Original Inhabitants have "Prior Existing Rights" and I will go a little farther 
and state that we have™"Prior Existing Claim" to an# and ALL Arti-facts 
in the land, under the land and anywhere these Arti-facts are found.

There is an Alternative that I do favor.
There should be—  a FEDERAL COPYRIGHT LAW for ALL Tribal Arti-facts and Property 
other than land. This will be determined by all Alaska Native Tribes consenting.
The PROCESS of DETERMINATION will be determined by each Tribe.

Alaska— -has been called "the Last Frontier." A Writer stated that,
"this is our LAST CHANSE to do things RIGHT."

Let us all HOPE that in the writer had a real hope and not a vain one.

If the right of the people not to be infringed upon by Govt.s can truly be kept, 
if v;e can build better communities by working together, 
then our future is bright indeed.

If Native People's rights are ignored, ram-rodded, rail-roaded, or otherwise 
Destroyed, then the Future is very DARK indeed and History will hold it's 
final Court and yet another DISHONOR will be recorded.
Let's ALL hope that this-DOESN’T HAPPEN!!

I MUST REPEAT— H.B. 153 and S.B. 147 must be STOPPED.
If they go far enough, they must be VETOED by Governor Cowper!!

O J L
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Senato r  F r e d  F. Z h a r o ff
A LA SKA  STATE L E G IS L A T U R E
P.O. BOX 405, KODIAK, ALASKA 99615 (907) 486-5259 
DURING SESSION:
P.O. BOX V, JUNEAU, ALASKA 99811 • (907) 465-3473 • 465-3474

DISTRICT N

MEMBER: Senate Finance Committee; Resources Commit tee, and Community  8< Regional Affairs Committee

March 30, 1987

TO* Senator Arliss Sturaulewski'.1 Chair 
Senate Community and Reqi/,naTi A^a

 ' / f
FROM: Senator Fred Zharoff' / /
RE: SB 147 and Attached information on

artifacts,

The attached is for your information, Please 

consider the suciqestions in Llovd Miner's 

memorandum,

Thank you,

■ ■ ...._______________________________ DISTRICT N ______________________J----------- — :------
ALASKA PENINSULA • ALEUTIAN CHA IN  • BRISTOL BAY • KODIAK ISLANO • LAKE CLARKAAKE IL IAMNA • PRIBILOF ISLANDS • SHUMAG IN  ISLANDS



KODIAK AREA NATIVE ASSOCIATION
402 Center Ave. - Kodiak , Alaska 99615 • Phone (907) 486-5725

M a r c h  25, 1 9 8 7
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T h e  H o n o r a b l e  F r e d  Z h a r o f f r~L
A l a s k a  S t a t e  L e g i s l a t u r e  z—
P 0 B o x  V  

J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  F r e d :

P l e a s e  f i n d  e n c l o s e d  a m e m o r a n d u m  f r o m  K A N A ' s  a t t o r n e y ,  L l o y d  M i l l e r ,  

d i s c u s s i n g  H .R. 1 5 3  a n d  S. 147. W e  w o u l d  a s k  y o u  t o  c o n s i d e r  t h e  

s u g g e s t i o n s  m a d e  in  t h e  m e m o .  S u c h  l e g i s l a t i o n  w i l l  b e  v e r y  p e r t i n e n t  

i n  t h e  K o d i a k  a r e a  c o n s i d e r i n g  t h e  a r c h a e o l o g i c a l  a c t i v i t y  t h a t  is t a k i n g  

p l a c e  h e r e .  P r o t e c t i o n  of  a r t i f a c t s  is  a l w a y s  a c o n c e r n  a n d  l e g i s l a t i o n  

t h a t  h e l p s  in  thr.t r e g a r d  w o u l d  b e  m o s t  w e l c o m e .  H o w e v e r ,  v i l l a g e  t r i b a l  

l a w s  a n d  t h e  a u t h o r i t y  of v i l l a g e  t r i b a l  c o u n c i l s  s h o u l d  n o t  b e  i g n o r e d  

w h e n  d e v e l o p i n g  s u c h  a law.

T h a n k  y o u  f o r  c o n s i d e r i n g  t h i s  r e q u e s t .  W e  a l l  l o o k  f o r w a r d  t o  y o u r  

r e t u r n  h o m e  a f t e r  a  s u c c e s s f u l  l e g i s l a t i v e  s e s s i o n .

S i n c e r e l y ,

K O D I A K  A R E A  N A T I V E  A S S O C I A T I O N

G o r d o n  L. P u l l a r  

P r e s i d e n t

G L P r g c

E n c l o s u r e

cc: K A N A  C u l t u r a l  C o m m i t t e e
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MARVIN  J .  S O N O S K Y  
H A R R Y  R . S A C H S E  
R E ID  P E Y T O N  C H A M B E R S  
W ILL IA M  R . P E R R Y  
L L O Y D  B E N T O N  M IL L E R *  
D O N A L D  J .  S IM O N  
D O U G L A S  B .  L . E N O R E S O N * *
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March 18, 1987

MEMORANDUM NO. 13A-87‘ ALASKA A N D  D IS TR IC T  O F  C O L U M B IA  B A R S  
••W IS C O N S IN  BAR

A L L  O TH ER S D IS T R IC T  O F  C O L U M B IA  BA R  ,
TO: Alaska General Counsel Clients

O F  C O U N S E L  
L O F T U S  E. B E C K E R .  J R .  

R O G E R  W. D u B R O C K

W A S H IN G T O N .  D . C .  O F F IC E  
1 0 5 0  3 I * T S T R E E T .  N. W. 

W A S H IN G T O N ,  D .  C. 2 0 0 0 7  
( 2 0 2 )  3 4 2 - 9 1 3 1

FROM:

RE:

Lloyd B. Miller
Sonosky, Chambers, Sachse & Miller

Proposed state legislation concerning preservation of 
cultural and historic property (H.R. 153 and S. 147) 
(Our 'File No. 1404.21)_________________________________

Identical bills were recently introduced in both the House 
and the Senate to increase the protections available under state 
law for preserving Alaska Native cultural and historic property. 
The House State Affairs Committee reported out a substitute bill 
which makes only one change from the original House bill. 
(Copies of Senate bill and the substitute House bill are 
attached.) The bills would allow the establishment of trusts by 
Alaska Native custom and tradition for the protection of
ceremonial, cultural, and religious property on behalf of
traditional Native groups. This would be a change from existing 
state law, which under the Statute of Frauds requires that such
trusts be established by a written document. (Alaska stat.
09.25.010.)

Other changes the bills would make in current state law 
include: (l) allowing a court to recognize the grant or
assignment of a cultural trust by established Alaska Native
custom or tradition, (2) requiring a permit before cultural
artifacts on state lands may be excavated, (3) requiring the 
permission of the owner of the land on which an artifact is
located before excavation may occur (unless the excavator is the 
artifact owner), (4) making unlawful the destruction of burial
sites, (5) adopting federal law standards to regulate the sale of 
artifacts, (6) allowing certain officials to seize artifacts 
taken in violation of the Act, and to deposit the artifacts in a 
public^ depository, (7) creating criminal penalties for the 
violation of the provisions of the Act, (8) creating a civil 
penalty which could amount to three times the monetary gain
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realized from the violation of the Act, and (9) including 
ceremonial objects and cultural resources under the Alaska 
Historic Preservation Act (Alaska Stat. 41.35.010 et sea.).

If enacted, the bills would add substantially to the 
protections currently available under state or federal law. A 
recent federal court decision involving Chilkat Indian artifacts 
demonstrates that such amendments are needed if Native artifacts 
are to be adequately protected. We suggest that the language of 
the bills be amended to expressly protect trusts created under 
tribal laws adopted by traditional or IRA councils. As currently 
drafted, the bills only refer to trusts established on behalf of 
"a clan, house, band, or other traditional group of Alaska 
Natives as owners in common."

One disturbing aspect of the bills is the apparent 
assumption that the state or a private property owner enjoys full 
ownership of cultural resources located on state or private land. 
Such an assumption is troublesome, and ignores the obvious Native 
interest in such cultural resources regardless of the identity of 
the land owner. To at least partially address such interests, 
the Native American Rights Fund has suggested that the 
Commissioner be required to identify and cooperate with the 
desires of the appropriate tribe before a permit for excavation 
of the cultural resources may be issued under Section (3)(a). 
Further, NARF suggests that the bills should authorize the 
designated official to deposit objects seized under the Act with 
the interested Native tribe or other Native entity. Finally, 
NARF suggests that the bills mandate consultation with the 
affected tribe or other Native body concerning disposition of the 
cultural resource. We agree that NARF's suggestions would 
substantially improve and strengthen the bills.

The Committee substitute to H.R. 153 has been sent to the 
House Judiciary Committee. The Senate Committee on Community and 
Regional Affairs will hold hearings on S. 147 within three weeks. 
Please let us know if you would like us to prepare any testimony 
or written comments on your behalf concerning the bills.

Respectfully submitted,

SONOSKY, CHAMBERS, SACHSE & MILLER

By: Lloyd B. Miller
Jill A. De La Hunt

LBM:JAD:jg 
Enclosure
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M E M O R A N D U M

D A T E :  M a r c h  9, 1 9 8 7

S e n a t o r  A r l i s s  S t u r g u l e w s k i  

C h a i r m a n

Ser^aie C o m m u n i t y  &  R e g i o n a l  A f f a i r s  C o m m i t t e e  

S e na to rO^ jTT Du nca Ti---

C D  1 4 7 ,  P r o t e c t i o n  o f  C u l t u r a l / H i s t o r i c  P r o p e r t y

/
I r e s p e c t f u l l y  r e q u e s t  t h a t  a h e a r i n g  f o r  S e n a t e  B i l l  N o .  1 4 7  b e  

s c h e d u l e d  a t  t h e  e a r l i e s t  c o n v e n i e n c e .

T h i s  l e g i s l a t i o n  is  a i m e d  a t  s t r e n g t h e n i n g  t h e  e x i s t i n g  l a w .  

F i r s t ,  t h e  b i l l  i n v o l v e s  t h e  p r o t e c t i o n  o f  a w i d e  r a n g e  o f  

h i s t o r i c ,  c u l t u r a l ,  a r t i s t i c ,  a n d  s c i e n t i f i c  a r t i f a c t s  o f ,  

s o m e t i m e s ,  u n i q u e  i m p o r t a n c e  to A l a s k a .

S e c o n d ,  t h e  b i l l  w o u l d ,  a l s o ,  p e r m i t  t h e  c o u r t s  to  r e c o g n i z e  t h a t  

t r a d i t i o n a l  n a t i v e  c u s t o m s  c a n  b e  v a l i d  s o u r c e s  o f  t r u s t  

o b l i g a t i o n s ,  d e s p i t e  t h e  f a c t  t h a t ,  i n  m a n y  c a s e s ,  n o  w r i t t e n  

r e c o r d s  a r e  a v a i l a b l e .  U n d e r  t h e  c u r r e n t  l a w ,  a n y  t r u s t ,  

r e g a r d i n g  p r o p e r t y ,  m u s t  b e  in w r i t i n g  b e f o r e  s t a t e  c o u r t s  c a n  

r e c o g n i z e  it. T h i s  is t h e  c a s e  o f  s o m e  c u r r e n t  c o u r t  l i t i g a t i o n .

P l e a s e  f i n d  t h e  e n c l o s e d  e x p l a n a t i o n  o f  t h e  b i l l  f o r  y o u r  

i n f o r m a t i o n .

T O :

F R O M :

R E :

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  f o r  S B  147.



E X P L A N A T I O N  OF P R O P O S E D  B I L L

I t  h a s  b e c o m e  i n c r e a s i n g l y  a p p a r e n t  t h a t  m a n y  o f  A l a s ­

k a ' s  h i s t o r i c  a n d  c u l t u r a l  t r e a s u r e s  a r e  b e i n g  lost., t h r o u g h  n e ­

g l e c t ,  s a l e  t o  c o l l e c t o r s  f r o m  e l s e w h e r e ,  o r  t h e f t .  A t a s k  f o r c e  

h a s  b e e n  w o r k i n g  t o  d e v e l o p  l e g i s l a t i o n  t o  h a l t  t h i s  s l o w  l o s s .  

T h e  g r o u p  i s  f o r m u l a t i n g  a c o m p r e h e n s i v e  b i l l  t h a t  w o u l d  o f f e r  

p r o t e c t i o n s  t o  a w i d e  r a n g e  o f  h i s t o r i c ,  c u l t u r a l ,  a r t i s t i c ,  a n d  

s c i e n t i f i c  o b j e c t s  o f  u n i q u e  i m p o r t a n c e  t o  A l a s k a ,  r a n g i n g  f r o m  

p r e h i s t o r i c  f o s s i l  r e m a i n s  t o  c e r e m o n i a l  o b j e c t s  f r o m  N a t i v e  c u l ­

t u r e s  t o  h i s t o r i c  a i r c r a f t .  T h i s  k i n d  o f  e f f o r t  w i l l  b e  u n i q u e  

n o  o t h e r  s t a t e  h a s  d o n e  it - a n d  i n v o l v e s  p r o p o s a l s  t h a t  a r e  l e -  

g a l l y  a n d  f a c t u a l l y  c o m p l e x .  M a n y  o f  t h e  b r o a d e r  i d e a s  n e e d  f u r ­

t h e r  d e v e l o p m e n t  b e f o r e  t h e y  c a n  b e  o f f e r e d  in t h e  f o r m  o f  a 

b i l l .  B u t  in t h e  m e a n t i m e  s o m e  p r o p o s a l s  f o r  i m p r o v e m e n t s  in 

e x i s t i n g  l a w  a r e  s t r a i g h t f o r w a r d  a n d  c a n  b e  o f f e r e d  n o w ,  w i t h o u t  

w a i t i n g  f o r  t h e  c o m p r e h e n s i v e  p a c k a g e  o f  p r o p o s a l s .  T h i s  b i l l  

s h o u l d  t h e r e f o r e  b e  s e e n  a s  a f i r s t  s t e p  i n  a l a r g e r  e f f o r t  t o  

p r o t e c t  A l a s k a ' s  h e r i t a g e .

S e c t i o n s  1 a n d  2 o f  t h e  b i l l  a r e  a m e n d m e n t s  t o  c u r r e n t  

s t a t u t e s  h a v i n g  t o  d o  w i t h  e n f o r c e m e n t  o f  t r u s t s .  U n d e r  c u r r e n t  

l a w ,  a n y  t r u s t  r e g a r d i n g  p r o p e r t y  m u s t  b e  i n  w r i t i n g  b e f o r e  s t a t e  

c o u r t s  c a n  r e c o g n i z e  a n d  e n f o r c e  i t  ( S e e  A S  0 9 . 2 5 . 0 1 0  a n d  A S  

3 4 . 4 0 . 0 7 0 ) .  T h a t  r u l e  l e a v e s  a n  i m p o r t a n t  g a p  r e g a r d i n g  t r u s t s  

o r  s i m i l a r  a r r a n g m e n t s  w h i c h  a r e  t r a d i t i o n a l  i n  c e r t a i n  A l a s k a n  

N a t i v e  c u l t u r e s  b u t  w h i c h  h a v e  n o t  b e e n  •.■‘e d u c e d  t o  w r i t i n g .  F o r  

e x a m p l e ,  i n  t h e  T l i n a i t  c u l t u r e  c e r t a i n  c e r e m o n i a l  o b j e c t s  a r e  

o w n e d  b y  a n  e n t i r e  c l a n  o r  h o u s e  g r o u p ,  w i t h  o n e  p e r s o n  a c t i n g  a s  

c a r e t a k e r  o f  t h e  o b j e c t  o n  b e h a l f  o f  t n e  g r o u p .  C o n f l i c t s  h a v e  

a r i s e n  o n  n u m e r o u s  o c c a s i o n s  o v e r  w h i t h e r  a c a r e t a k e r  h a s  t h e  

r i g h t  t o  s e l l  a n  o b j e c t  w i t h o u t  t h e  e n t i r e  g r o u p ' s  c o n c u r r e n c e .  

M e m b e r s  o f  t h e  g r o u p  w h o  o b j e c t  t o  a s a l e  o r  t o  i n a p p r o p r i a t e  

t r e a t m e n t  o f  t h e  o b j e c t  b y  t h e  c a r e t a k e r  m a y  b e  l e f t  w i t h o u t  a n  

a d e q u a t e  r e m e d y  if  t h e y  c a n n o t  g o  t o  t h e  c o u r t s  t o  e n f o r c e  t h e  

t e r m s  o f  t h e  u n w r i t t e n  c u l t u r a l  r u l e s .  T h i s  b i l l  w o u l d  p e r m i t  

t h e  c o u r t s  t o  r e c o g n i z e  t h a t  t r a d i t i o n a l  N a t i v e  c u s t o m s  c a n  b e  

v a l i d  s o u r c e s  o f  t r u s t  o b l i g a t i o n s ,  d e s p i t e  t h e  f a c t  t h a t  t h e y  

a r i s e  in a c u l t u r e  t h a t  d i d  n o t  h i s t o r i c a l l y  u s e  w r i t t e n  i n s t r u ­
m e n t s  .

S e c t i o n s  1 a n d  2 w o u l d  s t i l l  r e q u i r e  a p e r s o n  s e e k i n g  

t o  e n f o r c e  a t r u s t  t o  p r o v e  i t s  e x i s t e n c e  a n d  t e r m s ,  a n d  t h e y  a r e  

l i m i t e d  t o  t r a d i t i o n a l  a n d  c u s t o m a r y  t r u s t s  f o r  p r o t e c t i n g  a n d  

p r e s e r v i n g  c e r e m o n i a l ,  c u l t u r a l ,  o r  r e l i g i o u s  p r o p e r t y  o n  b e h a l f  

o f  a t r a d i t i o n a l  g r o u p  o f  A l a s k a n  N a t i v e s .  I t  w o u l d  n o t  c r e a t e  a 

p r e s u m p t i o n  t h a t  p a r t i c u l a r  o b j e c t s  a r e  c o m m u n a l l y  o w n e d  o r  t h e  

s u b j e c t  o f  a t r u s t ,  n o r  w o u l d  i t  p e r m i t  t h e  c o u r t s  t o  d i c t a t e  t h e  

c o n t e n t s  o f  t h e  t r u s t .  A s  w i t h  c u r r e n t  l a w ,  t h e  t e r m s  o f  a t r u s t  

w o u l d  b e  t h o s e  s e t  o u t  b y  i t s  c r e a t o r s .  T h e  b i l l  w o u l d  n o t  by  

i t s e l f  r e s o l v e  d i s p u t e s  o v e r  w h e t h e r  o b j e c t s  a r e  o w n e d  i n d i v i d u ­

a l l y  o r  b y  a g r o u p ,  b u t  it  w o u l d  e m p o w e r  t h e  c o u r t s  t o  d e c i d e



s u c h  c a s e s  if t h e  p a r t i c i p a n t s  c h o s e  t o  b r i n g  t h e m  t o  c o u r t .  A n d  

w h e t h e r  t h e  o b j e c t  w a s  d e t e r m i n e d  t o  b e  i n d i v i d u a l l y  o w n e d  o r  

c o m m u n a l l y  o w n e d ,  n o t h i n g  in t h e  b i l l  w o u l d  p r e v e n t  t h e  t r u e  o w n ­

e r  f r o m  s e l l i n g  it.

S e c t i o n s  3, 4, a n d  5 a r e  a m e n d m e n t s  t o  t h e  A l a s k a  H i s ­

t o r i c  P r e s e r v a t i o n  a c t ,  A S  4 1 . 3 5 . 0 1 0 - . 2 4 0 .  S o m e  o f  t h e  c h a n g e s  

a r e  m e r e l 1' c l a r i f y i n g ,  e . g . ,  t h e  c h a n g e  a t  A S  4 1 . 3 5 . 2 0 0 ( a )  t o  

m a k e  c l e a r  t h a t  r e s o u r c e s  " o f  t h e  s t a t e "  m e a n s  " b e l o n g i n g  t o  t h e  

s t a t e , "  n o t  m e r e l y  l o c a t e d  w i t h i n  t h e  s t a t e .  T h e  l i s t  o f  p r o ­

t e c t e d  r e s o u r c e s  h a s  b e e n  b r o a d e n e d  bo i n c l u d e  c u l t u r a l  r e s o u r c ­

es ,  s i n c e  it  is n o t  c l e a r  in  t h e  p r e s e n t  s t a t u t e  t h a t  c u l t u r a l  

a r t i f a c t s  a r e  i n c l u d e d  w i t h  o t h e r  h i s t o r i c  o r  a r c h a e o l o g i c a l  

r e s o u r c e s .  L i k e w i s e ,  r e f e r e n c e s  t o  g r a v e s i t e s  h a v e  b e e n  c h a n g e d  

t o  b u r i a l  s i t e s  t o  m a k e  c l e a r  t h a t  a l l  s i t e s  w h e r e  h u m a n  r e m a i n s  

a r e  f o u n d  a r e  p r o t e c t e d ,  n o t  j u s t  t h o s e  w h e r e  p e r s o n s  w e r e  i n t e n ­

t i o n a l l y  i n t e r r e d ;  h e n c e  s i t e s  o f  a c c i d e n t a l  d e a t h ,  s u c h  a s  t h e  

a n c i e n t  h o m e s i t e  r e m a i n s  r e c e n t l y  f o u n d  n e a r  B a r r o w ,  w o u l d  b e  

p r o t e c t e d  f r o m  l o o t i n g .

I n s e c t i o n  3, a t  A S  4 1 . 3 5 . 2 0 0 ( b ) ,  t h e  p r o t e c t i o n s  

a g a i n s t  l o o t i n g  o r  t h e f t  o f  i m p o r t a n t  a r t i f a c t s  h a s  b e e n  e x t e n d e d  

t o  r e m o v a l s  f r o m  p r i v a t e  p r o p e r t y ;  t h e  p r e s e n t  s t a t u t e  l i m i t s  

p r o t e c t i o n  t o  s t a t e  p r o p e r t y .  T h i s  e x p a n s i o n  i s  i n t e n d e d  t o  d e a l  

w i t h  t h e  p r o b l e m  o f  u n l a w f u l  e x c a v a t i o n s  f r o m  N a t i v e  c o r p o r a t i o n  

a n d  o t h e r  p r i v a t e  l a n d s .

S e c t i o n  4 r e v i s e s  t h e  p e n a l t y  p r o v i s i o n  a t  A S  4 1 . 3 5 . 2 1 0  

t o  c l a s s i f y  v i o l a t i o n s  a s  c l a s s  A m i s d e m e a n o r s ,  a n d  b y  a d d i n g  

c i v i l  p e n a l t y  p r o v i s i o n s .  A p e r s o n  v i o l a t i n g  t h e  c h a p t e r  w o u l d  

b e  l i a b l e  f o r  a c i v i l  p e n a l t y  o f  u p  t o  t h r e e  t i m e s  t h e  p e c u n i a r y  

g a i n  f r o m  t h e  o f f e n s e .  T h i s  f e a t u r e  i s  d e s i g n e d  t o  c r e a t e  f u r ­

t h e r  e c o n o m i c  d i s i n c e n t i v e s  t o  t h e  p e r s o n  w h o  r e g u l a r l y  a p p r o p r i ­

a t e s  a r c h a e o l o g i c a l ,  h i s t o r i c ,  o r  c u l t u r a l  r e s o u r c e s  f o r  t h e  p u r ­

p o s e  o f  r e s a l e .

T h e s e  p r o p o s e d  r e v i s i o n s  a r e  a s t a r t  o n  t h e  l a r g e r  e f ­

f o r t  s t i l l  n e e d e d  f o r  a c o m p r e h e n s i v e  p r o t e c t i o n  p l a n  f o r  A l a s ­

k a ' s  h e r i t a g e .  T h e  l a r g e r  e f f o r t  w i l l  c o n t i n u e ,  b u t  t h e  c h a n g e s  

s u g g e s t e d  h e r e  c a n  b e  i m p l e m e n t e d  n o w  a s  a g o o d  a n d  n e e d e d  s t a r t .





A p r i l  20, 1987

CITY OF KENAI
" O i l  G c u p U a l  bff A l a s k a "

210 FIDALGO KENAI, ALASKA 39611 
TELEPHONE 283-7535

T h e  Ilrnorable A r l i s s  S t u r g u l e w s k i  
Senat or,  S t a t e  of  A l a s k a  
P.O. B o x  V
( I n t e r d e p a r t m e n t a l  M a i l  Stop: 3100)
June au,  A K  9 9 8 1 1

D e a r  S e n a t o r  S t u r g u l e w s k i :

T h e  p o w e r f u l  a nd  u n - e l e c t e d  u t i l i t i e s  l o b b y  is s t i l l  l e v e r a g i n g  
an d  p r e s s u r i n g  l e g i s l a t o r s  (the p e o p l e ' s  r e p r e s e n t a t i v e s )  to a d d  
a n o t h e r  i n d i r e c t  ta x o n  t h e  p e o p l e  of t h e S t a t e  of A l a s k a  a t a 
time  w h e n  al l  t a x p a y e r s  i n A l a s k a  a r e  g o i n g  to b e hi t  w i t h  l a r g e  
ta x  i n c r e a s e s .

H o u s e  Bi l l 1 5 5  a n d  it s S e n a t e  c o m p a n i o n  b i l l  are d e s i g n e d  to 
t r a n s f e r  the c o s t  of r e l o c a t i n g  u t i l i t i e s  to l o c a l  t a x p a y e r s  w h e n  
a m u n i c i p a l i t y  is a t t e m p t i n g  to i m p r o v e  or  u p g r a d e  th e r o a d  
s y s t e m  fo r it s  c i t i z e n s .

T h e s e  b i l l s  are  t o t a l l y  u n f a i r  w h e n  on e  r e a l i z e s  the t a x p a y e r s  
h a d  to p a y  f o r  t h e s e  r i g h t - o f - w a y s  o r e a s e m e n t s  a n d  th e  u t i l i t i e s  
use  t h e m  f r e e  of cha r ge . It m a k e s  l i t t l e  or  no d i f f e r e n c e  to the 
m u n i c i p a l i t y  if the  u t i l i t y  is m u n i c i p a l l y  ow ne d.  H o w e v e r ,  if 
the u t i l i t y  is p r i v a t e l y  o w n e d  (under t h i s  bill) the t a x p a y e r s  
are s u b s i d i z i n g  p r i v a t e  e n t e r p r i z e  or  a d d i n g  to t he ir  
p r o f i t a b i l i t y .

T h e r e  a r e d o z e n s  of m u n i c i p a l i t i e s  in  A l a s k a  that do  n o t  o w n  
e l ec tr ic , gas, t e l e p h o n e  o r  c a b l e  T V  c o m p a n i e s  a n d  t h e r e f o r e  
s h o u l d  n o t  b e  b u r d e n e d  w i t h  u t i l i t y  c o m p a n i e s '  c o s t s  o f d o i n g  
b u s i n e s s  w h i c h  a d d s  to t h e i r  p r o f i t a b i l i t y  w i t h  t a x  d o l l a r s .



To  m a k e  a l o n g  s t o r y  short, p l e a s e  f i n d  e n c l o s e d  a c l i p p i n g  f r o m  
the " C l a r i o n , "  d a t e d  A p r i l  16, 1987, t h a t  d e s c r i b e s  the s p e c i a l  
i n t e r e s t  l e g i s l a t i o n  o n  b e h a l f  of u t i l i t i e s .

K n o w i n g  f u l l  w e l l  t h a t  y o u  are a r e p r e s e n t a t i v e  of the p eo p l e ,  we  
are s u r e  this s p e c i a l  i n t e r e s t  l e g i s l a t i o n  w i l l  fi n d it s d e s e r v e d  
f a t e  —  the  w a s t e  b a s k e t .

S i n c e r e l y ,

C I T Y  O F  K E N A I

Wm. J O  BrightxjJi 
C i t y  M a n a g e r

W J D / c l f
E n c l o s u r e
cc: S c o t t  Burge ss,  A M L

T h e  P e n i n s u l a  C l a r i o n



City Council 
to carve up 
street fund
ByBERTGRUBB V / / L I
Staff Writer /  1 j

The Soldotna City Council tackled the 
knotty problem of unexpectedly high utility 
relocation costs in Wednesday night’s public 
hearing on $390,000 worth of proposed street 
improvements M

At its regular meeting, the City Council 
was to decide how to carve up the money 
among eight projects within the city limits.

Seventy-five percent of the improvement 
costs will be paid by general obligation 
bonds issued in 1985 and covered by sales tax 
revenue. Property owners are expected to 
pay the remaining 25 percent through special 
assessments.

City Manager Rich Underkofler told a 
room filled with about 30 people the bad news 
that Homer Electric Association wanted 
around~$60.000 to move electrical utllities'out 
1)1 the middle of Stacy Drive to allow paving. 
‘E nstaF jas company wants $23,000, the tele­
phone company wants and the caBfte
t V company wanis $4.(k)Q for relocation 
costs.

’'  Underkofler said budget estim ates 
prepared for the expenditure of just $30,000 
for right-of-way work on all eight streets 

See SOLDOTNA, page 9
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Continued from page 1 - y jf x * ' i t i j r w  w  
selected for improvements in 1987. ;

Stacy Drive resident Mike Tauriainen said as an engineer 
1m has seen utility companies hold the city hostage for 
relocation work on a number of projects. He said the com­
panies can drag their feet and if the city has to finish by a 
deadline it may wind pp paying rather than negotiating.

Underkofler proposed that Stacy Drive be made an 
alternate project pending successful negotiations with util­
ity companies and property owners for the payment of 
relocation expenses. He said it was unfair for the city to 
have to pay for the relocation and property owners leared 
the cost would oe too high for therr^.
“ Tauriainen urged the City Council to press for a legal 
resolution of who is responsible for the cost rather than 
changing the status of Stacy Drive.



nvau (improvements complicated by cost of moving utilities
By POLLY CRAWFORD
Associate Editor

When Kenai City Attorney Tim Rogers 
catches a plane for Juneau to testify on 
House Bill and Senate Bill 155, not only is he 
taking on the entire utility lobby, he is 
fighting against legislation which could 
ultimately cost the city of Kenai and other 
municipalities millions of dollars through the 
years.

At first glance, the subject matter of the 
bill could either put a person to sleep or get 
his mind tangled in a web of explanations 
from legislative aides who themselves don’t 
totally understand the bill so pass it off as 
“tco complicated to explain. ”

A nutshell explanation simplifies the legis­
lation: if utilities in a public easement need

to be moved because of a municipality-spon­
sored improvement project, the municipality 
pays for the relocation of those utilities.

At face value, that may sound fair enough. 
Somebody is going to have to pay for those 
relocation costs — either the resident as a 
utility consumer or the resident as a 
municipal tax payer, so what’s the dif­
ference? But a deeper dig reveals the 
ramifications of the legislation.

According to Kenai City Manager Bill 
Brighton, the whole crux of the issue is the 
fact that the utilities — not only publicly 
owned electrical cooperatives, but also for- 
profit utilities such as cable television — are 
allowed to use public easements for free. Not 
only are they allowed, according to Brighton, 
the municipalities are required to allow

them.
In some cases, those public easements 

were purchased by the city from the land­
owners. Because the city is providing the 
real estate for the utilities to use for free, 
Brighton said that the cost of relocating 
those utilities when a road is being upgraded 
should be counted by the utilities as a cost of 
doing business.

A similar example would be a private 
landowner who put some kind of improve­
ment, such as a fence or parking lot, in the 
public easement in front of his property. 
When an improvement project is bernf done 
on the road, the landowner is asked to 
remove his improvements at his own ex­
pense.

But the utilities, and the Alaska Public

Utilities Commission, don’t see it that way. 
The issue boiled down to a fight between the 
city of Kenai and the Homer Electric 
Association in which HEA claims the city 
owes it $500,000 for the cost of relocating its 
facilities because of city road improvement 
pKjects.

At 'irsi, Homer Electric went to the APUC 
to as. for a surcharge to be placed only on 
the residents of Kenai to pay for the reloca­
tion costs. The city fought the surcharge, 
stating it would be the same as a tax, and 
that as a cost of doing business, the cost 
should come from all the ratepayers.

Instead of ruling only on the surcharge, the 
APUC ruled on the entire issue of the cost of

Soe UTILITY, back page

Down Under
Long d istanceSky Carver is back from a Index today:

Nation Page 6 Sports Page 14
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by the Rotary C lub . See Alaska Page 3 People Page 8 TV List'nno Page 18 pete in today’s Boston Mar­
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■ ■.Utility tangle may increase cost of road improvements
Continued from page 1
relocating utilities, rejecting the city’s use of 
a common-law principle to back its right to 
request the utilities to pay, and placing the 
entire cost of relocating on the city’s back, as 
long as the utilities were properly placed to 
begin with. According to Ray Wipperman, 
spokesman for the APUC, the commission 
didn’t feel it was fair that rate payers for an 
entire utility pay for improvements benefit- 
ting only the residents of one municipality.

The city has appealed that ruling to the 
Alaska Supreme Court, stating that the 
APUC had no jurisdiction to rule on the 
common-law principle. The city is currently 
awaiting a decision.

The common-law principle which states 
that utilities will bear the cost of relocation 
was not pulled from a hat. Currently, Alaska 
is one of the only states in which the initiator 
of an improvement project, whether it be 
state or municipality sponsored, (except for 
the city of Kenai) routinely pays the reloca­
tion costs.

According to Marte Lyons, utility engineer 
with the state Department of Transportation, 
before 1977, there was no question on the 
issue — the utilities picked up the costs. 
That’s the way it’s done throughout the 
Lower 48, based on the common-law rule.

The Alaska Legislature feared that cost 
could effectively bankrupt small Bush 
utilities, so passed a statute requiring that on 
state projects, many of which were 95 per­
cent federally funded, the relocation costs 
would be considered part of the project cost. 
Lyons said the Federal Highway Ad­
ministration opposed the law, stating it 
would be a waste of federal dollars.

With one victory under theirbelts,"the 
u t i l i t ie s  b eg an  the f ig h t to m ake 
municipalities pay relocation costs. Kenai 
has been fighting the principle for five years, 
and, according to Rogers, one by one, the 
other municipalities have dropped out of the 
battle, sometimes finding it easier to pay the 
costs than fight the utilities.

According to Tabby Lyon, administrative 
aide to State Rep. Bette Cato, D-Valdez, 
sponsor of HB 155, utility lobbyists brought 
the matter to Cato as an issue which needed 
attention. Who actually wrote the bill —

Utility lines run down the middle of Stacy Drive in Soldotna.
which unequivocally places the relocation 
costs on the municipalities — was not 
revealed. Tam Cook, an attorney with 
legislative legal services said she helped 
draft it, but said she couldn’t divulge who 
worked on it with her. The sponsor in the 
Senate is State Sen. Joe Josephson, D-An- 
chorage.

Lyon said the bill is needed to make the 
way in which the costs are handled uniform 
throughout the state. She said if relocation 
were part of the project costs, city officials 
may vote against projects because their true 
costs would be too high. She also said that 
when utilities pay for relocations, they can 
add 8 percent to the costs and recover the en­
tire amount from rate payers, while only the 
cost of relocation itself would be charged if 
the municipalities collected it from tax­
payers.

While Rogers maintains total opposition to 
any bill, stating any conflicts should be 
resolved before tire APUC on a case-by-case 
basis, he has written a substitute bill which 
would have the municipalities only paying 
for future relocation costs of utilities put in

after the effective date of the legislation. 
• Then, he said, the cities could keep a closer 
eye on just where the utilities are located in­
stead of giving blanket permits.

A case in point is currently occurring in 
Soldotna, according to City Manager 
Richard Underkofler. The city, plus the 
neighborhood paying a 25 percent assess­
ment, would like to pave Stacy Drive, four or 
five blocks long. The subdivision was origi­
nally platted and developed by Tom Blazy, 
who put in a 50-foot-wide street with 20-foot 
utility easements on either side cf the road. 
But the easements would have had to have 
been cleared, so the utilities put their lines 
down the middle of the street. Even the cable 
TV line, installed three years ago, goes down 
the middle of the street.

Now, they have to be moved, but the 
utilities are refusing to pay the costs: $60,000 
for Homer Electric lines, $23,350 for Enstar 
lines, $15,000 for telephone lines, and $4,000

for Sonic Cable.
“As far as we’re concerned, the utilities 

are trespassing on our street,” Underkofler 
said. “This problem is going to stop con­
struction.” He added that municipalities are 
at the mercy of the utilities concerning the 
cost of relocation, because only utility people 
can move the lines. It is charged against the 
municipality on a cost-plus basis, based on 
the time it takes, which ends up being twice 
as expensive as a private contractor, he said. 
" I t’s like giving them a blank check,” he 
sa id .' ‘The city has the right to audit, but how 
can the city say it should have cost four hours 
instead of 12.”

HB 155 is currently in the House Finance 
Subcommittee, chaired by State Rep. C.E. 
Sw aekham m er, D -Soldotna. Another 
member of the subcommittee is State Rep. 
Mike Davis, D-Fairbanks, who is working to 
try to get the municipality side represented 
in the bill. According to his aide, Marilyn 
Heiman, the utility lobbyists have been 
working hard to get the bill passed.

Swaekhammer said he currently holds no 
opinion on the bill, but has vowed to pass it 
out of the subcommittee to the full commit­
tee. He said he doesn't believe in the practice 
of holding bills hostage in committee.

He said he can see both viewpoints in the 
issue — the fact that the utilities are using 
public easements, but, on the other hand, 
"Why should a utility pay for the relocation 
of utilities only happening in the city of 
Kenai? If the cost of relocation is spread out 
to all users, why should a person in Homer 
pay for it?"

Swaekhammer said that judging from tes­
timony heard at a recent hearing, the 
municipalities and utilities are even further 
apart that they were before. He said that he 
wants to judge the bill by a standard of 
fairness, and try to get the two sides to com­
promise. If no compromise is forthcoming, 
though, he said his committee will vote the 
amendments up or down and hand the issue 
to the full committee.
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34. Sporting Goods

35. Garden

36. Machinery

37. Wanted

38. Real Estate

BEAUTIFUL LAKESHORE
Property, fully timbered, gravel 
base. Lots have highway and 
lake frontage. Vi of Borough 
accessed value. $12,900 per 
acre with terms.

776-8662
ABSOLUTELY

3 bedroom, FmHA, Central 
Heights, wooded ravine, heated 
garage, refrig. More!
130t6/29009 283-4184

ATTENTION 
Builders, home sellers, realtors: 
private party needs 3 to 4 
bedroom home in Soldotna. Has 
40 acres in Homer to trade 
toward your equity. Box 907, 
Soldotna. 262-5216 evenings.
S144t10/29189____________
Below borough appraisal. Cook 
Inlet bluff lot. 6 3/4 acre cabin, 
Greycliffs.
S14H6/29110 283-5601
BELOW ASSESSED VALUE

$73,500 for 3 bedroom house. 
Possib le lease purchase. 
Soldotna.
S14216/29134 262-7351

DONNIS THOMPSON 
REALTY

118tf/16071_______776-8721
FABULOUS VIEW HOMER 

3 bedroom, 2,800 sq. ft. home 
on 3.7 acres, East Hill Road. 
Detached garage, large lawn, 
beautiful trees.
136t25/28933 235-6788

FOR SALE BY OWNER 
$125 ,000 . Deluxe custom 
home In Soldotna. For appoint­
ment.
S13916/29029 2C2-7778

K-BEACH 
Beautiful, 3-4 bedroom, 2 bath, 
double garage, custom home. 
Assumable.
141124/29041 283-3933

K-BEACH 
2,800 sq ft possible duplex 
and/ or business? $137,000. 
S143t6/29167 262-9610

36. Real Estate i d

INVEST FOR THE FUTURE
2.5 Beautfully wooded secluded 
acres in the Wik Lake area North 
Kenai. $200 down, $150 per 
month. 283-9423,283-9433. 
124tf/28536_______________

KENAI
3 bedroom, 1 bath, oversized 
lot, fenced back yard, 8x12 
wooden building. $75,000. 
142t25/28910 283-3693

KENAI ASSUMABLE 
Non quallflng loan in Woodland 
Subdivision 2400 s.f. custom 
tri-level home Includes 4 
bedroom, 3 bath, family room, 2 
car heated garage. Set In 
wooded landscape with fenced 
yard. By owner. $115,000.
137t10/28942 283-3689
Kenai, Immaculate 3 bedroom, 
home, .94 acre. Sell for what 
we owe.
143(6/29142 283-7269

KENAI RIVER FRONT 
1 plus acre, in town, 4 
bedroom, 3 bath, gorgeous.
S143t6/29166 262-9610

KENAI
3 plus bedrooms, 2 bath, dou­
ble garage, 1.04 acres, ex­
cellent neighborhood plus much 
more. $155,000. 283-4502 
after 7:00 283-4457.
144t10/29183______________
Mobile home rental, city lot. 
Same renter 3 years. Cash or 
terms.
140t12/29042 283-7659

RENT REDUCED AGAIN 
-6306- $350 On these

townhouse style 2 bedroom 
units. With fireplace and a full 
basement for storage. Good 
Kona1 '"cation. Call Earnaeat 
Totem Realty 262-4402

m m
t iP M T U Q M F

Nice building 2 acre, Soldotna 
South Sub. 6 miles south of 
town. $234 month payments on 
terms, $15,000 cash.
144t10/29169 283-4218
Nice 2,400 sq. ft. home on 2 
1/2 acres In Kasllof. $5,000 
down and assume loan.
SI 22125/28489 262-1390

NINILCHIK 
Unfinished chalet with gorgeous 
view of the inlet. Priced for 
quick sale.' Just reduced 
$10,000 to $34,000. Cabin 
Realty.
S143t10/29159 567-3493

NINILCHIK

■iriaaiaBBiiUtBiUi

38. Real Estate &

HOME FOR SALE BY OWNER
1,600 square feet, attached 
garage, gas heat, W/D, F/P, walk 
to Sterling school, on highway, 
one acre. $86,000 0B0 

235-5631

38. Real Estate

Greycliff acreage with cabin. 
Make cash offer.
S114tf/28186 262-1002

NON-QUALIFYING
Assumable. 1872 sq. ft. 4 
bed room  2 ba th home. 
$111,000.
139t15/29000 283-7959

NORTHKEANI 
3 bedroom, 2 bath, 1800 sq. 
ft., 1 acre, cathedral ceiling, 
country accents, covered deck, 
landsacped yard. $112,000 
(Neg.). 776-5113, 776-5365.
139(10/29034______________

ON MACKEY LAKE 
Custom ranch, 3 bedroom, 2 
bath, oversized garage, jacuzzi. 
Must see. Negotiable. 
S135t25/28895 262-6233

'-'.1 totem
REALTY ibc.

SPECIAL FINANCING
Fannie Mae acquired homes, 

several locations. 
Totem Realty 262-4402 

or Cliff 262-7218

OUT OF STATE OWNER
Must sell. 3 bedrooms, 2 bath, 
fireplace, sauna, double garage, 
fenced yard. Close to schools 
and shopping. Reduced from 
$1 2 5 ,0 0 0 to $1 13 ,000 . 
2 6 2 - 5 2 1 4  o r  c o l l e c t  
(405)255-1155.
S127t25/28677____________

OUTSTANDING BUY 
Large windows, excellent loca­
tion near schools. Gas heat and 
appliances, city water and 
sewage and lots more. Make 
this neat as a pin 3 bedroom, 1 
3/4 bath home an excellent 
cholcel 283-4649,262-3204
139t10/29038______________
PRE-FORECLOSURE SALE 

Take ove r paym en ts . 3 
bedroom, 1 bath, Soldotna cul- 
de-sac.
133(24/28814 283-7640

RIDGEWAY 
Large 4 bedroom, 2 bath, rec 
room, sauna, jacuzzi, fireplace, 
double gaiage, landscaped. 
202-4710 eves. »'
136t15/28903______________
SATHER CONSTRUCTION 

New homes s t a r t i ng at 
$65,000. We take trades for 
down on FHA. VA zero down.

80 ACRE PARCEL
'/a mile Tlermore Lake fron­
tage, '/* mile highway frontage 
on Holt-Lamplight Road. 
Ready to subdivide. Road 
work complete. $2995 per 
acre.

776-8362

4-PLEX PARTNER
No down, new unit, you finance,

Peninsula Clarion April 20,1987 Page 23
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38. Real Estate 46

SOMETHING NEW
On the Peninsula - Fuqusa 
modular and trailer homes. 1-4 
bedrooms, two baths. Buy for 
approximately half the price it 
would cost to build. Come and 
see. Call McKenzie Homes.
144tf/4290________262-6149
SPECIAL 2 WEEKS ONLY 

Large four bedroom, double 
garage. $18,000 Below ap­
praisal. 2,800 sq ft living space 
on 2'/a acres. Asking $97,000. 
135t1/28884 776-5187
Three bedroom house, 1'/» 
bath, fenced yard, heated 
garage, very clean.
140t6/29058 283-4238

TRI-PLEX 
Zoned commercial. Downtown 
Soldotna.
S48tf/26756 262-1002

WOODLAND KENAI 
4 bedroom, 2 bath, 2 fireplace, 
double garage, large lot. 
136125/28902 283-5322
$12,000 below appraisal. 5 
bedroom house. Gas. 7 ’/a 
acres. View. Robinson Loop.
S14016/29076 262-5020
3 bedroom, 2 bath, woodstove 
on 1 acre with lake access. 
Assumable loan at $815 a 
month. 262-5205 after 6pm. 
133125/28838 __

4 BDRM HOME/ $79,900 
Clam Gulch. Nice unfinished 
home on 5 acres. Owner financ­
ing. Low down. Alaskan Real 
Estate, Inc. - .
S14015/29060 274-2634
4 bedroom, 2 bath, 1 1/8 acre, 
woodstove, gas heat, 8V4% 
assumable loan, off Murwood 
Dr. $98,000.
122t25/28465 283-9568

39. Lots & Acreage

3,9. Lots & Acreage

4 bedroom, 3 bath, den, 2,500 
sq. ft. One acre. VIP Subdivi­
sion.
S13H25/28784 283-4322

4 BEDROOM BARGAIN
Clam Gulch. Beautiful family 
home on 6 acres. $105,000. 
Alaskan Real Estate, Inc. 
S140t5/29061 274-2634
4 bedroom, 2 bath, 1 acre. 
Washer, dryer, refrigerator, 
microwave. $85,000. 262- 
5923 after 5:00.
S144t5/29194
2 PARCELS SUBDIVIDED
11 acres and 33 acres. '/» 
mile from new High School. 
Fully tmbered with gravel 
base. Road work complete. 
$1995 per acre with terms. 

After 6 pm 776-8375 
$68,500

Cute cedar home, excellent 
location In Kenai, quiet cul-de- 
sac. 283-7437, 283-9663 
evenings.
133t12/28808_____________
9%% ASSUMABLE LOAN

On new home over looking 
Longmere Lake. $85,000.
131 tf/28763 283-9113

ACRE PLUS
Natural gas, wooded. K-Beach 
area. No covenants. $16,000 
terms.
S14016/29077 262-3261

COMMERCIAL LOT
144' frontage, Soldotna city 
limit, gas, electric, phone. 
$19,500.
S14216/29135 262-5208
Investment opportunity! 10 
acres off Island Lake Road. Call 
for more Information.
. 141 t j 2/29092 _  776-6195 

KASILOF RIVERFRONT
1.3 acre wooded lot one mile off 
highway. 200 plus feet of fron­
tage. Electricity to lot. $42,750.
140t5/29CC7 346-3275

KENAI RIVER LOT
Reduced for fast sale. Call 
283-9234 or 283-4950.
113(25/28737______________

LAKEFRONT LOTS 
On Mackey Lake. Southern ex­
posure, paved streets. Owner 
finance.
S135I6/28898 262-4185

LOTONGASWELL 
With well. $14,500 easy down 
possible trade. 262-4497, 
262-5972.
SB2tf/27439_______________

MOORING ESTATES
Lot 13 block 2 $32,950 cash, 
$36 ,980 terms. 612-843- 
2087 evenings.
136t25/28907______________
Nicely wooded 1 acre lot, ceep 
Creek Park. Only $200 month 
payments.
144t5/29182 262-4218

NO DOWN
1.3 acre lots. Half of borough 
appraisal. Sterling area. 
143125/29158 262-4108

STERLING VIEW LOT 
3.75 acre lot with road and 
electric to property. $23,000 
financing available. 
126t25/28594 776-8920

STERLING 
10 acre parcels. Also house 
lots, $5,000 cash. Gas, elec­
tric. Owner.
SI 42(6/29049 262-7099
1 acre lot on K-Beach ;five miles 
from Kenai. Below borough 
assessment.
139(6/29004 283-9468
2 acres near Anchor Point. 
Large trees, nice lot. $9,950 
cash or terms or trade. 612- 
843-2087 evenings. 
136t25/28908_____________

20 ACRES 
Subdivided, 4 parcels. Reason­
able, lo’.v doyyn.-TfSes, -creek. - 
Partial sales.
S144t6/29196 262-2587

40 . Commercial 
Property

STATE OF ALASKA 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF LAND AND WATER MANAGEMENT 
SOUTHCENTRAL REGION 

aeoi “ C ”  Street, P. O. Box 7005 
Anchorage, Alaska 99510-7005

PUBLIC NOTICE UNDER AS 38.05.945
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I 2 jj A S S O C I A T I O N ,  INC., A g a i n s t  T H E  
!| C I T Y  O F  W A S I L L A  R e g a r d i n g  C e r t a i n  

1 1 U t i l i t y  R i g h t - o f - W a y  P o w e r s

14 ;

l!
15 5

I;

U - 8 3 - 7 4  

O R D E R  NO. 7

v /

U - 8 3 - 7 9  

O R D E R  NO. 4

O R D E R  I N V A L I D A T I N G  M U N I C I P A L  P R A C T I C E  O F  D I R E C T I N G  
U T I L I T Y  R E L O C A T I O N S  W I T H O U T  C O M P E N S A T I O N

16;; AGI,  C o m m i s s i o n e r : i

17

18

I. I n t r o d u c t i o n  a n d  B a c k g r o u n d  

P r e s e n t l y  b e f o r e  the  C o m m i s s i o n  is t h e  i s s u e  of  th e  v a -

1 9 l i d i t y  u n d e r  A S  4 2 . 0 5  o f the c o m m o n  l a w  r u l e  a u t h o r i z i n g  m u n i c i -

20

21

p a l i t i e s  to c o m p e l  w i t h o u t  r e i m b u r s e m e n t  r e l o c a t i o n  of u t i l i t y  

; f a c i l i t i e s  l o c a t e d  w i t h i n  m u n i c i p a l  r i g h t s - o f - w a y .  T h i s  is th e
I!

22 C o m m i s s i o n ' s ,  a n d  a p p a r e n t l y  a l s o  A l a s k a ' s ,  f i r s t  d i r e c t  c o n s i d e r -
i I

21 a t i o n  of the c o m m o n  l a w  rule. It a l s o  a p p e a r s  to m a r k  the f i r s t
I

24 o c c a s i o n  in w h i c h  t h e  C o m m i s s i o n  h a s  c o n s i d e r e d  the s c o o e  of i t s  
I;

25 |jregula to ry p o w e r s  u n d e r  A S 4 2 . 0 5 . 2 5 1  o v e r  m u n i c i p a l  a c t i v i t i e s  

2 6 a f f e c t i n g  u t i l i t i e s .  B e c a u s e  i m p o r t a n t  m a t t e r s  of f i r s t  i m p r e s -  

27 s i o n  a r e  i n v o l v e d ,  it is a p p r o p r i a t e  t h a t  t h i s  O r d e r  c o m p r e h e n­

s i v e l y  e x a m i n e  th e r e l e v a n t  factor.'.

T h i s  D o c k e t  w a s  i n i t i a t e d  by  the r e q u e s t  o f  H O M E R  

JU j E L E C T R I C  A S S O C I A T I O N ,  INC. ( H E A ) , for a p p r o v a l  of a M u n i c i p a l  Fa - 

H j j C i l i t i e s  R e l o c a t i o n  C o s t  A d j u s t m e n t  (M F R C A )  s u r c h a r g e  t h a t  w o u l d

28

29,

32 r e c o v e r  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  i n c u r r e d  in c o m p l i a n c e

U - 8 3 - 7 4 (7J/U-83-79(4)-(1/11/85)
!• Page 1 of 50
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1

r
-■* - itv •*.»VS- j •"* iiYr; . * .y.■ 1 y Vy*?’ •V-”' ,: '

1 w i t h  a m u n i c i p a l  d i r e c t i v e  o n l y  f r o m  r a t e p a y e r s  w i t h i n  th e  munici-

2 p a l i t y .  A s  th e C i t y  of K ena i (Kenai) is a p p a r e n t l y  t h e  o n l y  muni-

3 c i p a l i t y  a c t u a l l y  o c c a s i o n i n g  s u c h  e x p e n s e s ,  H E A  r e q u e s t e d  t h a t

4 its  M F R C A  s u r c h a r g e  be a p p l i c a b l e  to K e n a i  s u b s c r i b e r s .  K e n a i

5 p r o t e s t e d  t h e  p r o p o s e d  s u r c h a r g e .

6 ! T h e  C o m m i s s i o n  s u b s e q u e n t l y  c o n s o l i d a t e d  p r o c e e d i n g s  on

7 H E A ' s  p r o p o s e d  M F C R A  w i t h  one  a s p e c t  of  a f o r m a l  c o m p l a i n t  b y  HA-

0 T A N U S K A  T E L E P H O N E  A S S O C I A T I O N ,  INC. (M T A ), a g a i n s t  t h e  C i t y  of 
.1

9 W a s i l l a  ( W a s i l l a ) .  S p e c i f i c a l l y ,  M T A  r e q u e s t e d  a d e c l a r a t o r y
.j

1 0  r u l i n g  that, if it w e r e  r e q u i r e d  by  W c s i l l a ,  as a r e s u l t  of a

1 1  m u n i c i p a l  r i g h t - o f - w a y  o r d i n a n c e  c h a l l e n g e d  by M T A ' s  c o m p l a i n t ,

1 2  "to i nc ur  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  (as w e l l  a s  o t h e r  re-

13 c u r r i n g  and o n e - t i m e  c h a r g e s ) ,  t h e n  M T A  w o u l d  be a u t h o r i z e d  to

14 'impose a M u n i c i p a l  F a c i l i t i e s  C o s t  A d j u s t m e n t  (MF CA) s u r c h a r g e  to

15 r e c o v e r  t h o s e  e x p e n s e s  f r o m  W a s i l l a  r a t e p a y e r s  o nl y. W a s i l l a

i
16 o p p o s e d  the r e q u e s t  for an MFCA.

!j
17 l- B o c n  H E A  and  M E A  in th e f i r s t  i n s t a n c e  p r e m i s e d  t h e i r

i<
1 8 ! r e q u e s t  for a u t h o r i z e d  s u r c h a r g e s  o n  A S  4 2 . 0 5 . 2 5 1 ,  w h i c h  p r o v i d e s :

I

19

20

4  

22  ‘

23

24 j.

2 5  

26;

U s e  of s t r e e t s  in c i t i e s  and b o r o u g h s . P u b l i c  u t i l i t i e s  
h a v e  t h e  r i g h t  to a p e r m i t  to use p u b l i c  s t r e e t s ,  a l l e y s  
a n d  o t h e r  p u b l i c  w a y s  of a c i t y  or  b o r o u g h ,  w h e t h e r  h o m e  
r u l e  or o t h e r w i s e ,  u p o n  p a y m e n t  o f  a r e a s o n a b l e  p e r m i t  
f e e  a n d  o n  r e a s o n a b l e  t e r m s  a n d  c o n d i t i o n s  and w i t h  r e a­
s o n a b l e  e x c e p t i o n s  the c i t y  or  b o r o u g h  r e q u i r e s .  A  d i s­
p u t e  as  to w h e t h e r  fees, te r m s ,  c o n d i t i o n s  or e x c e p t i o n s  
a r e  r e a s o n a b l e  s h a l l  be d e c i d e d  b y  the c o m m i s s i o n .  T h e

a n y  p e r m i t  fee  p a i d  as a p r o ra t a s u r c h a r g e  to i t s  b i l l s
for  s p r v i c e  r e n d e r e d  at l o c a t i o n s w i t h i n  the b o u n d a r i e s
of any c i t y  or b o r o u g h  w h i c h r e q u i r e s  p a y m e n t  o f  a p e r -
m i t  fee. ( E m p h a s i s  s u p p l i e d . )

27

28

29

30

As p r o p o s e d  b y  HE A , its M F R C A  t a r i f f  w o u l d  o p e r a t e  a s  a m o n t h l y  

p e r  c a p i t a  s u r c h a r g e  o n H E A  c u s t o m e r s  w i t h i n  a m u n i c i p a l i t y  that 

w o u l d  c l e a r  a n y  p r i o r  b a l a n c e  of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s
i

d i r e c t e d  by t h a t  m u n i c i p a l i t y .  T h e  s u r c h a r g e  w o u l d  n o t  be im p o s e d  i
• i

if the r e s u l t i n g  c h a r g e  w o u ld  be l e s s  t h a n  $. 10  pe r c a D i t a  for thej
3 i .  \

m o n t h ;  n o r  w o u l d  it be i m po se d to the  e x t e n t  it e x c e e d e d  $10 per i

32 !
c a p i t a  for t h e  m o n t h .  U n c h a r g e d  e x p e n s e s  w o u l d  be  c a r r i e d  f or wa r d j
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1

1  to s u b s e q u e n t  m o n t h s ,  s u b j e c t  to t h e  sa me  m i n i m u m / m a x i m u m  c o n -

2 s t r a i n t s .

3 T h e  c o n t e m p l a t e d  M F C A  t a r i f f  of M T A  w o u l d  r e q u i r e  an

4 i n i t i a l  e s t i m a t e  o f  th e s u b j e c t  e x p e n s e s  to be  i n c u r r e d  b y  M T A

5 o v e r  th e f o l l o w i n g  1 2  m o n t h s ,  w h i c h  e s t i m a t e  w o u l d  t h e n  b e a v e r -

*1
6 'a g e d  p e r  m o n t h  a n d  s p r e a d  o n  a p e r  c a p i t a  b a s i s  o v e r  the  a f f e c t e d  

7, c u s t o m e r s  for  t h e i r  m o n t h l y  s u r c h a r g e .  A t  t h e  e n d o f the  1 2 - m o n t h  

3 p e r i o d ,  a n y  a c t u a l  e x c e s s  o r d e f i c i e n c y  in i n c u r r e d  e x p e n s e s  w o u l d

I!
9 .be d e t e r m i n e d  a n d  c r e d i t e d  or  d e b i t e d ,  as a p p r o p r i a t e ,  to t h e  e s -i

: t i m a t e  t h e n  b e i n g  m a d e  for t h e  e n s u i n g  t w e l v e  m o n t h s .
ii

T h e  c o n s o l i d a t e d  h e a r i n g  w a s  h e l d  o n  N o v e m b e r  17, 1983,

n 1
w i t h  c o u n s e l  a n d  p r i n c i p a l s  for HEA,  MTA, and  W a s i l l a  p r e s e n t .

•I
1 1 K e n a i  w a s  i n v i t e d  t o  p a r t i c i p a t e  b u t  d e c l i n e d  to a p p e a r  or a c c e p t

1 4 I f u l l - p a r t y  i n t e r v e n o r  s t a t u s  in a l e t t e r  f r o m  K e n a i  to t h e  C o m m i s -

1 5  ' s i o n  d a t e d  S e p t e m b e r  14,. 1983. In  t h a t  l e t t e r ,  K e n a i  n o n e t h e l e s s  

15 s t r e s s e d  it s  o p p o s i t i o n  to H E A ' s  M F R C A  c l a u s e  and  i n c o r p o r a t e d  1 

17. e a r l i e r  w r i t t e n  c o m m e n t s  d a t e d  A u g u s t  17, 1983. T h e  w r i t t e n  j 

13 c o m m e n t s  of  K e n a i  h a v e  b e e n  c o n s i d e r e d ,  t o g e t h e r  w i t h  th e w r i t t e n

19 a n d  o r a l  p r e s e n t a t i o n s  o f  t h e  p a r t i e s .

20 II. C o n t e n t i o n s  of the P a r t i e s  and  K e n a i
1!

2 1 J (a) K e n a i
*1 ''

22  | T h e  a r g u m e n t s  of K e n a i  a g a i n s t  the p r o p o s e d  s u r c h a r g e
u

23;, a r e  p r e m i s e d  o n  a c c e p t a n c e  o f the c o m m o n  l a w  ru l e a u t h o r i z i n g
1 •

24 unreimburs.ed r e l o c a t i o n s ,  a n d  K e n a i  c i t e s  M c Q u i l l i n , M u n i c i p a l  j

25 C o r p o r a t i o n s , S e c s .  3 4 . 7 2  a n d  3 4 . 7 4 ( a )  for th e s t a t e m e n t s  of  t h i s
I

25., r u le . T h o s e  s e c t i o n s  p r o v i d e :
'I ;

2 7  . S e c t i o n  3 4 . 7 2 . Th e  g r a n t e e  of  a f r a n c h i s e  to u s e  the
j s t r e e t s  t a k e s  it s u b j e c t  to th e r i g h t  of the m u n i c i -

23 p a l i t y  to m a k e  p u b l i c  i m p r o v e m e n t s  w h e n e v e r  an d w h e r e v e r
j th e p u b l i c  i n t e r e s t  d e m a n d s ,  a n d  if the i m p r o v e m e n t

2 9  c a u s e s  i n j u r y  to th e  c o m p a n y ,  as  by r e q u i r i n g  it to
|! r e l a y  or c h a n g e  the l o c a t i o n  of its p i p e s ,  t r a c k s ,  or

59 p o l e s ,  or o t h e r w i s e ,  the  g r a n t e e  of the f r a n c h i s e
c a n n o t  r e c o v e r  d a m a g e s  f r o m  a m u n i c i p a l i t y  t h e r e f o r .

S e c t i o n  3 4 . 7 4 ( a ) . T h e  f u n d a m e n t a l  c o m m o n  la w  r i g h t  
52 a p p l i c a b l e  to f r a n c h i s e  in s t r e e t s  is that  the u t i l i t y

U — 3 3 — 74 ( 7 ) / U — 8 3 — 79 ( 4 ) 

;! P a g e  3 of 50
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1

I;: c o m p a n y  m u s t  r e l o c a t e  i t s  f a c i l i t i e s  in p u b l i c  s t r e e t s
w h e n  c h a n g e s  a r e  r e q u i r e d  b y  p u b l i c  n e c e s s i t y .  A c c o r d -  

2 " ingly, it is g e n e r a l l y  h e l d  t h a t  the m u n i c i p a l i t y  m a y
r e q u i r e  a c h a n g e  in t h e  l o c a t i o n  of p i p e s  or o t h e r

3 u n d e r g r o u n d  f a c i l i t i e s  o f  th e g r a n t e e  of the  f r a n c h i s e ,  
w h e r e  p u b l i c  c o n v e n i e n c e  or s e c u r i t y  r e q u i r e  it, e v e n  at

4 the  g r a n t e e ' s  o w n  e x p e n s e .

5 , T h i s  c o m m o n  l a w  r u l e  m a y  be c h a n g e d  by c o n t r a c t  b e t w e e n
the u t i l i t y  a n d  a m u n i c i p a l i t y  so that  r e l o c a t i o n  e x -

6 ' p e n s e s  a r e  b o r n e  b y  th e m u n i c i p a l i t y ,  or m a y  be  c h a n g e d
:• by s t a t u t e  so t h a t  r e l o c a t i o n  e x p e n s e s  in c e r t a i n  c a s e s

7 j| ar e  b o r n e  by t h e  s t a t e .

0,, F r o m  t h i s  p r e m i s e ,  K e n a i  a d v a n c e s  s e v e r a l  d i s c r e t e
l\ ;
I* j

9 a r g u m e n t s .  F i r s t ,  K e n a i  m a i n t a i n s  t h a t  a s s e s s i n g  t h e u t i l i t y ' s  j

i1 0 c u s t o m e r s  w i t h i n  t h e  m u n i c i p a l i t y  for the e x p e n s e  o f a d i r e c t e d

»j
1 1 ; r e l o c a t i o n  is n o  d i f f e r e n t  i n  l e g a l  c o n t e m p l a t i o n  t h a n  r e q u i r i n g  I

12 1 t h e  m u n i c i p a l i t y  tc p a y  t h a t  e x p e n s e .  T h e r e f o r e ,  K e n a i  c o n c l u d e s  |
ii ;

13 t h a t  a u t h o r i z a t i o n  o f  a s u r c h a r g e  p r o v i s i o n  w o u l d  be t a n t a m o u n t  to
i

.i

14 ;r e j e c t i o n  o f  the  c o m m o n  l a w  p r i n c i p l e .

15 K e n a i  a p p e a r s  a l s o  to a d v a n c e  a s e p a r a t e  a r g u m e n t  t h a t

16 ;r e l o c a t i o n  e x p e n s e s  s h o u l d  n o t  be  c o n s i d e r e d  in the  s a m e  c a t e g o r y  j

17 ias p e r m i t _ o r  f r a n c h i s e . £ e . e s _ u n d e r  A S  4 2 . 0 5 . 2 5 1 .  In t h i s  a r g u m e n t , ;
i j

18:; K e n a i  c o n t e n d s  t h a t  a b s e n t  e x p r e s s  a u t h o r i T s '’ f r o m  t h e  A l a s k a  i

19 L e g i s l a t u r e ,  a m u n i c i p a l i t y  is w i t h o u t  pt, s u r r e n d e r  i t s i m - j
!! .
r -

2 0 ; m u n i t y  f r o m  h a v i n g  t o p a y  u t i l i t y  e x p e n s e s  for a c c o m m o d a t i n g  a

!
21; m u n i c i p a l  r e l o c a t i o n  r e q u e s t .  T h i s  p r o p o s i t i o n  s e e m s  p r e m i s e d  o n  ;

2 2 J! t h e  c o n t e n t i o n  t h a t  t h e  m u n i c i p a l i t y ' s  c o m m o n  l a w  r i g h t  to d i r e c t
j;

2 3 1 u n r e i m b u r s e d  r e l o c a t i o n s  r e s u l t s  f r o m  the p o l i c e  p o w e r  o f  th e m u -

24 n i c i p a l i t y ,  w h i c h  i t  m a y  n o t  c o n t r a c t  a w a y . 1

25

26i
27 ; i

;! 1 In s u p p o r t  of t h i s  c o n t e n t i o n ,  K e n a i  q u o t e s  29 A H . J U R . 2 d
28 H i g h w a y s ,  S t r e e t s ,  a n d  B r i d g e s , Sec. 232, w h i c h  s t a t e s  a s f o l l o w s :

OQ -\
29 j; R i g h t s  in s t r e e t s  or h i g h w a y s  g r a n t e d  to i n d i v i d u a l s  or

!■ c o r p o r a t i o n s  a r e  a t  al l t i m e s  h e l d  in s u b o r d i n a t i o n  to
3 0 ji the s u p e r i o r  r i g h t s  of t h e  p u b l i c .  T he  g r a n t e e  t a k e s

II th em  s u b j e c t  to the p a r a m o u n t  r i g h t  of the p u b l i c  a u -
31(1 t h o r i t i e s  to  g r a d e  an d i m p r o v e  t h e  wa y  and to m a k e  s u c h  ,

!j r e q u i r e m e n t s  a n d  r e g u l a t i o n s  as a r e  n e c e s s a r y  a n d  r e a s o n -  i
32;: abl e in o r d e r  to m a k e  it s u i t a b l e  and c o n v e n i e n t  for the '

•I !

:! I
U - 8 3-74(7)/ U - 8 3 - 7 9 (4)
Page 4 of 50
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V

1 K e n a i  n e x t  a r g u e s  t h a t  H E A  h as  a p p r o a c h e d  t h e  A l a s k a

2 L e g i s l a t u r e  t o  e x t e n d  A S  1 9 . 2 5 . 0 5 0  (w h i c h  r e q u i r e s  t h e  S t a t e  to

3 p a y  u t i l i t y  r e l o c a t i o n  e x p e n s e s  i n c i d e n t  to S t a t e  h i g h w a y  work),

4 to m u n i c i p a l l y  d i r e c t e d  r e l o c a t i o n  w o r k  and t h e r e b y  a b r o g a t e  the
i

5 ;c om mo n l a w  p r i n c i p l e .  T h e  e f f o r t  w a s  u n s u c c e s s f u l ,  a n d  K e n a i  ar -

6 g u e s  tha* »i th er  t h e  L e g i s l a t u r e  f a i l e d  to t e r m i n a t e  the  c i t y ' s
!!

•7 jj'police p o w e r  o r  t h e  L e g i s l a t u r e  h a s  c o n f i r m e d  t h e  c o m m o n  l aw  rule

'!l
0

i !  .  *

(■^continued)

us e  of  t h e  t r a v e l i n g  p u b l i c ,  a n d  the g r a n t e e  m a y  be r e­
q u i r e d  t o  a b a n d o n  the use  g r a n t e d ,  or to r e m o v e  or 
c h a n g e  t h e  l o c a t i o n  of  s t r u c t u r e s  e r e c t e d  u n d e r  th e  
g r a n t ,  w h e n  d e m a n d e d  by  th e p u b l i c  n e c e s s i t y ,  c o n v e n­
i e n c e  or w e l f a r e .  T h i s  p o we r o f  the p u b l i c  a u t h o r i t y  
c a n n o t  b e  l i m i t e d  by c o n t r a c t . ( E m p h a s i s  s u p p l i e d . )

A s  a s h o r t  a n s w e r ,  it m a y  be o b s e r v e d  t h a t  if  a p r o p e r
!>exercise of  C o m m i s s i o n  d i s c r e t i o n  u n d e r  A S  4 2 . 0 5 . 2 5 1  s h o u l d  re s ul t  

15 in  a u t h o r i z i n g  t h i s  s u r c h a r g e  or i n v a l i d a t i n g  u n r e i m b u r s e d  r e l o c a­
t i o n s ,  t h i s  s h o u l d  c o n s t i t u t e  th e r e q u i s i t e  l e g i s l a t i v e  a c t i o n  

15 p o s t u l a t e d  a s  n e c e s s a r y  by Ke na i .  M o r e  i m p o r t a n t l y ,  M c Q u i l l i n  in 
t h e  p r e v i o u s l y  q u o t e d  s e c t i o n  a c k n o w l e d g e d  the g e n e r a l  r u l e  in

17.lthis s i t u a t i o n  as b e i n g  t h a t  a m u n i c i p a l i t y  m a y  i n d e e d  a s s u m e  by
i c o n t r a c t  l i a b i l i t y  for r e l o c a t i o n  e x p e n s e s .  S e e m i n g l y  i n v o l v e d  

18 h e r e  is r e c o g n i t i o n  t h a t  tw o  t y p e s  o f  v a l i d  m u n i c i p a l  a c t i v i t y  can 
o c c a s i o n  r e q u e s t  for u t i l i t y  r e l o c a t i o n  or r e m o v a l ;  o n e ,  under the

I 9 .p r o p r i e t a r y  p o w e r s  of the m u n i c i p a l i t y ,  w o u l d  be u t i l i t y  r e l o c a­
t i o n  i n c i d e n t  to a m u n i c i p a l  p r o j e c t  r e q u i r i n g  s o m e  s o r t  of  r ed e-  

20 s i g n  or r e l o c a t i o n  of the r o a d w a y ;  t h e  other, u n d e r  t h e  p o l i c e  
••powers o f  the  m u n i c i p a l i t y ,  w o u l d  be u t i l i t y  r e l o c a t i o n s  or ev e n 

2 l,;o u s t e r  i n c i d e n t  to a n e e d  to m a i n t a i n  the r o a d w a y  in a s e r v i c e a b l e  
'icondition to th e  b e n e f i t  of all u s e r s .  Th e  f o r m e r ,  a p p a r e n t l y

22 c o n s t i t u t i n g  t h e  t y p i c a l  s i t u a t i o n  in w h i c h  t h e  c o m m o n  la w  rule 
i:g e n e r a t e s  l i t i g a t i o n ,  is s u b j e c t  to c o n t r a c t u a l  s u r r e n d e r  w h i l e

23 t h e  l a t t e r ,  w h e n  it oc c u r s ,  w o u l d  n o t  be so s u b j e c t .  Ind e ed , it 
• s e e m s  the a r g u m e n t  e n c o u n t e r e d  f r e q u e n t l y  is t h a t  l e g i s l a t i v e

2 ^ / a b r i d g m e n t ,  o f  t h e  c o m m o n  l a w  r u l e  w o u l d  c o n s t i t u t e  s o m e  s o r t  of 
" c o n s t i t u t i o n a l l y  p r o h i b i t e d  i m p a i r m e n t  of v e s t e d  or c o n t r a c t u a l  

2 5 o b l i g a t i o n s  b y  a u t i l i t y  to a m u n i c i p a l i t y  to a c c e p t  l i a b i l i t y  for 
•'relocation e x p e n s e s .  See, S t a t e  R o a d  C o m m i s s i o n  of U t a h  v. Utah  

2 5 P o w e r  & L i g h t  C o m p a n y , 353 P . 2d 171 (Utah 19 6 0) . A g a i n ,  the s h o r t  
:‘and  s u f f i c i e n t  a n s w e r s  are  t h a t  the A M . J U R .  t r e a t i s e  d o e s  not

2 7 (s t a t e  the c o m p l e t e  g e n e r a l  rule, and  that, in a n y  e v e n t ,  p r o p e r  
[action u n d e r  A S  4 2 . 0 5 . 2 5 1  c o n s t i t u t e s  the a l l e g e d l y  r e q u i s i t e

2 8 .-legislative a c t i o n .  A c c o r d i n g l y ,  t h e  C o m m i s s i o n  w i l l  n o t  a d d r e s s  
''further t h i s  a r g u m e n t  as a bar to t h e  s u r c h a r g e  or o t h e r  C o m m i s -

29 s i o n  a c t i o n  u n d e r  A S  4 2 . 0 5 . 2 5 1 ,  a l t h o u g h  the d i s t i n c t i o n  b e t w e e n  
•[relocations d i r e c t e d  p u r s u a n t  to the p o l i c e  p o w e r  r a t h e r  th an

3 0 jiproprietary p o w e r s  w i l l  be r e t u r n e d  to in a s o m e w h a t  d i f f e r e n t  
•'context l a t e r  in the d i s c u s s i o n .

31:.
■j

32'

;i
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1 . or t h e  C o m m i s s i o n  as  a m a t t e r  o f d i s c r e t i o n  s h o u l d  l e a v e  t h e

I • 2
2 ' i s s u e s  to  the L e g i s l a t u r e .

ii
3 K e n a i  a l s o  o b s e r v e s  th at  H E A  h a s  n e v e r  p a i d  a n  a n n u a l

t
H

4 fee f o r  u s e  o f  m u n i c i p a l  s t r e e t s .  B y  c o n t r a s t ,  t h e  g a s  u t i l i t y
i:

5 s e r v i n g  t h e  c i ty , K e n a i  U t i l i t y  S e r v i c e  C o r p o r a t i o n  ( K U S C O ) ,  p a y s

I

6 a 2 p e r c e n t  a n n u a l  g r o s s  r e c e i p t s  tax. K e n a i  s u g g e s t s  t h a t  HE A , j
ft

7 ■; in t h e  a b s e n c e  of s u c h  p a y m e n t ,  s h o u l d  n o t  h a v e  t h e  s e c u r i t y  o f

3 i; p o s s e s s i o n  a s s o c i a t e d  w i t h  an e a s e m e n t  n o r  o t h e r w i s e  e n j o y  a c o g -
•i
I! 3 . . .

9 n i z a b l e  h a r d s h i p  c l a i m .

ii
10:! F o l l o w i n g  t h e  C o m m i s s i o n ' s  d i s m i s s a l  of  a n e a r l i e r  p e ­

ll!; t i t i o n  b y  H E A  for a d e c l a r a t o r y  r u l i n g  t h a t  K e n a i  ha d b r e a c h e d  a 

!c o n t r a c t  w i t h  H E A  a l l e g e d l y  r e q u i r i n g  t h e  c i t y  to p a y  m o s t  o f  the12

13 u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  c u r r e n t l y  a c c r u e d ,  H E A  f i l e d  a

14 c o m p l a i n t  in t h e  S u p e r i o r  C o u r t  s e e k i n g  r e c o v e r y  ^f  t h e  r e l o c a t i o n

15 jiexpenses. K e n a i  s u g g e s t s  t h a t  the C o m m i s s i o n  s h o u l d  s t a y  proceed-' 

16i;ings o n  t h e  t a r i f f  r e v i s i o n  p r o p o s e d  h e r e i n  u n t i l  a d e c i s i o n  is
i

17; r e n d e r e d  in t h e  c o u r t  c a s e .  In this c o n n e c t i o n ,  K e n a i  a l s o  c h i d e s :
!'
ji '

18 j th e C o m m i s s i o n  for p r o b a b l y  h a v i n g  p r e c i p i t a t e d  H E A ' s  c u r r e n t  j
i

19!!
!i

2
20 T h e  C o m m i s s i o n  d o e s  n o t  a g r ee  w i t h  t h e  c o n t e n t i o n  of K e n a i  ,

;; t h a t  it s  d o c u m e n t a t i o n  o f  a f a i l u r e  o f  t h e  L e g i s l a t u r e  to e n a c t  a I 
2 1 ' s p e c i f i c  p i e c e  of l e g i s l a t i o n  r e q u i r i n g  m u n i c i p a l  r e i m b u r s e m e n t  ofj 

r e l o c a t i o n  e x p e n s e s  is t a n t a m o u n t  to a l e g i s l a t i v e  i n t e n t  to place!
22 j the  c o m m o n  la w p r i n c i p l e  b e y o n d  the p u r v i e w  of t h e  C o m m i s s i o n  u n -

■ d e r  A S  4 2 . 0 5 . 2 5 1 .  I n d e e d ,  g i v e n  the u n i q u e l y  b r o a d  r e s p o n s i b i l i t y
23 c o n f e r r e d  by th e  L e g i s l a t u r e  u p o n  the C o m m i s s i o n  in AS  4 2 . 0 5 . 2 5 1

| to r e g u l a t e  th e  i n t e r f a c e  b e t w e e n  m u n i c i p a l i t i e s  a n d  p u b l i c  u t i l i -
24. ties, the  g e n e r a l l y  a m b i g u o u s  s i g n i f i c a n c e  of l e g i s l a t i v e  inactionj 

1 is s e e m i n g l y  m o r e  c o n s i s t e n t  in this i n s t a n c e  w i t h  a b e l i e f  b y  thej
25. L e g i s l a t u r e  t h a t  u t i l i t i e s  a l r e a d y  h a d  a c c e s s  to s u f f i c i e n t  r e m e -  

d i e s  b e f o r e  t h i s  C o m m i s s i o n  or the j u d i c i a r y  if t h e  c o m p l e x  c o n -
26. s i d e r a t i o n s  a t t e n d a n t  to  th e  c o m m o n  l a w  p r i n c i p l e  e s t a b l i s h e d  its 

! u n s u i t a b i l i t y  fo r  A l a s k a .

27 ! 3
•j H o w e v e r ,  K U S C O  h a s  s u b m i t t e d  a p r o p o s e d  M F R C A  s u r c h a r g e  of

28 its ow n,  as th e K e n a i  o r d i n a n c e  e x a c t i n g  the  two p e r c e n t  p a y m e n t  
a l s o  s p e c i f i c a l l y  r e q u i r e s  th at  the u t i l i t y  b e a r  th e  c o s t s  o f

29 r e l o c a t i o n s  d i r e c t e d  by the m u n i c i p a l i t y .  C o m m i s s i o n  D o c k e t  
U - 8 4 - 2 .  In an y  e v e n t ,  K E A  p a y s  a g r o s s  r e c e i p t s  t ax  to th e S t a t e

30 w h i c h  is t h e n  r e f u n d e d  t o Kenai.

31.

32

U -83-74(7)/U-83-79( 4 )
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1

1  t a r i f f  f i l i n g  in t h a t  ea r l i e r  d i s m i s s a l  by  s i m u l t a n e o u s l y  s u g ge s t-
|

2 ing t h e  p o s s i b l e  p r o p r i e t y  of a m u n i c i p a l  s u r c h a r g e . 4
I

3 F i n a l l y ,  th e  c i t y  c o n t e n d s  t h a t  a u t h o r i z a t i o n  o f  the

4 s u r c h a r g e  w o u l d  r e s u l t  in an u n r e a s o n a b l e  p r e f e r e n c e  o r u n d u e

5 d i s c r i m i n a t i o n  a g a i n s t  c o n s u m e r s  l o c a t e d  w i t h i n  m u n i c i p a l i t i e s  and
!

6 . in f a v o r  o f  t h o s e  l o c a t e d  o ut si de  m u n i c i p a l  b o u n d a r i e s ,  a l l e g e d l y  

7 in v i o l a t i o n  o f  A S  4 2 . 0 5 . 3 9 1  wh ic h p r o h i b i t s  u n d u e  d i s c r i m i n a t i o n  

3 in a u t i l i ^ ' s  r a t e  structure..
•I

9 ; (b) H E A  *  r —  •- -- •

1° H E A  in i t s  i n i t i a l  filing f o r  a p p r o v a l  of  t h e  M F R C A  sur-

1 1  c h a r g e  n o t e s  t h a t  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  a r e  p r o p e r

12 it ems  f o r  a s u r c h a r g e  b e c a u s e  of t h e i r  r e l a t i o n s h i p  t o  p e r m i t  fees

13 w h i c h  t h e  L e g i s l a t u r e  a u t h o r i z e d  as p r o p e r  i t e m s  fo r s u c h  a sur-

14 ^ c h a r g e  i n  A S 4 2 . 0 5 . 2 5 1 .  H E A  further c o n t e n d s  t h a t  s u c h  t r e a t m e n t

15

16 ‘

17

18

4
A f t e r  c o n c l u d i n g  t h a t  d e c l a r a t i o n  of  t h e  r i g h t s  of t h e

p a r t i e s  u n d e r  th e a g r e e m e n t  a pp ear ed  m o r e  p r o p e r l y  a m a t t e r  for 

j u d i c i a l  d e t e r m i n a t i o n ,  the C o m m i s s i o n  o b s e r v e d  in t h e  J u n e  3,
19 1984, l e t t e r :

•i

20 H o w e v e r ,  it a p p e a r s  y o u r  client -ho-'- c o n s i d e r  f i l i n g  a
s p e c i a l  t a r i f f  to a u t h o r i z e  co] of the u n r e i m -

2 1 .. b u r s e d  c o s t s  o f  a n y  municipalT. -ail ad r e l o c a t i o n  a s  a
s u r c h a r g e  on the  b i l l s  of c u s t o m e r s  r e s i d i n g  w i t h i n  t h e

22 p o l i t i c a l  b o u n d a r i e s  of the C i t y  o f  K e n a i .  A s s u m i n g ,  
a r g u e n d o , t h a t  the C i t y  is c o r r e c t  in its  c o n t e n t i o n

23 t h a t  t h e r e  is no c o m m o n  law o b l i g a t i o n  to r e i m b u r s e  a 
u t i l i t y  for m u n i c i p a l l y - d i r e c t e d  r e l o c a t i o n s ,  t h e i r  c o s t

24 , w o u l d  s e e m  to b e a p r o p e r  e x p e n s e  o f  u t i l i t y  o p e r a t i o n s
w h i c h  a r e  r e c o v e r a b l e  in rates. B e c a u s e  th is  is n o t  a

25 s y s t e m - w i d e  c o s t  (and u n d e r l y i n g  b e n e f i t ) ,  it w o u l d  s e e m
!| u n f a i r  to p a s s  the c o s t  on to al l  s u b s c r i b e r s .  T h i s

26 c o n c l u s i o n  s e e m s  p a r t i c u l a r l y  w a r r a n t e d  as  a m u n i c i -
•i p a l i t y  m a y  n e g o t i a t e  a w a y  its i m m u n i t y  f r o m  h a v i n g  to

27 ' p a y  r e l o c a t i o n  co sts . F r e q u e n t l y ,  s u c h  i m m u n i t y  is
j s u r r e n d e r e d ,  or  l i a b i l i t y  for r e l o c a t i o n  c o s t s  a s s u m e d ,

28 • in a f r a n c h i s e  or p e i m i t  a g r e e m e n t  w h i c h  w o u l d  p r o v i d e
!| for p a y m e n t  of a fe e by the u t i l i t y .  T h e  r e q u i r e m e n t  to

29 , p a y  e i t h e r  a fe e  or r e l o c a t i o n  e x p e n s e  at  the d i s c r e t i o n
;i of  t h e  m u n i c i p a l i t y  w o u l d  s e e m  to m a k e  a fee a n d  r e l o c a -

20 t i o n  e x p e n s e  i n t e r c h a n g e a b l e  c o n c e p t s ,  so t h a t  t h e  au-
! t h o r i t y  o f  a u t i l i t y  in AS 4 2 . 0 5 . 2 5 1  to r e c o v e r  fe e s

31. f r o m  th e c u s t o m e r s  in the m u n i c i p a l i t y  r e c e i v i n g  the
f e e s  w o u l d  s e e m  to n e c e s s a r i l y  s a n c t i o n  the r e c o v e r y  of 

32 r e l o c a t i o n  e x p e n s e s  in the same m a n n e r .

( U-83-74(7)/U-83-/9(4)
Page 7 of 50

■I & i



Al
as

ka
 

Pu
bli

c 
Ut

ilit
ies

 
Co

m
m

is
si

on
42

0 
"L"

 S
tre

et
, S

uit
e 

10
0 

An
ch

or
ag

e,
 A

las
ka

 
99

50
1

I'! I
2 ‘‘ for u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  is c o n s i s t e n t  w i t h  t h e g e n e r -

i' <

2 al c o s t - c a u s e r / c o s t - p a y e r  p h i l o s o p h y  of r a t e m a k i n g ,  in t h a t  s u c h  ii
3 e x p e n s e s  a r e  i n c u r r e d  o n l y  i n s e r v i c i n g  t h o s e  c u s t o m e r s  w i t h i n  the

4 m u n i c i p a l i t i e s  r e s p o n s i b l e  for  t h e  u n r e i m b u r s e d  e x p e n s e s .  A r g j a -

5 b ly , t h e r e f o r e ,  s u c h  t a r i f f  p r o v i s i o n s  are p r o p e r  ( e v e n  a p a r t  ram

'j I
g A S  4 2 . 0 5 . 2 5 1 )  u n d e r  A S  4 2 . 0 5 . 3 9 1  a n d  its p r o h i b i t i o n  a g a i n s t  u t i l -
,ir» m

■j ■! i t y  r a t e s  t h a t  e m b o d y  u n d u e  d i s c r i m i n a t i o n  or p r e f e r e n c e s .

Si
o ,i In r e s p o n s e  to s p e c i f i c  p o i n t s  of K e n a i ,  H E A  a r g u e s ,

J! '
• j

g" fi rs t,  t h a t  t h e  p e n d i n g  c o u r t  c a s e  i n v o l v i n g  c o n s t r u c t i o n  of a i

2 q c o n t r a c t  b e t w e e n  K e n a i  a n d  H E A  is e n t i r e l y  s e p a r a t e  f r o m  th e  issue' 
; ! 

■q of  h o w  o r w h i c h  r a t e p a y e r s  a r e  b i l l e d  for r e l o c a t i o n  e x p e n s e s  in- j

1 2  c u r r e d  b y  t h e  u t i l i t y .  C o n s e q u e n t l y ,  a c c o r d i n g  to H E A ,  t h e r e  i
li '

23 w o u l d  be n o  j u s t i f i c a t i o n  for d e l a y i n g  the p r e s e n t  C o m m i s s i o n  pro-'

24 ; c e e d i n g  p e n d i n g  o u t c o m e  o f  th e  c o u r t  case.

ii i2 5 H E A  n e x t  r e s p o n d s  t h a t  a n y  c o n t e n t i o n  of  K e n a i  b a s e d  on

t i26 th e  c o m m o n  l a w  r u l e  of u n r e i m b u r s e d  r e l o c a t i o n s  is u n a v a i l i n g ,  j

2 7 : s i n c e  t h e  c o m m o n  l a w  p r i n c i p l e  p r e s u p p o s e s  th e  e x i s t e n c e  of  a m u -
t ■
il

2 £ ; n i c i p a l  f r a n c h i s e ,  c i t i n g  M c Q u i l l i n , s u p r a , Sec. 3 4 . 7 4 ( a ) .  H E A
1 •
j i

2 9 h c l a i m s  t h a t  A S  4 2 . 0 5  (and p a r t i c u l a r l y  the p r o v i s i o n  in A S  4 2 . -

i-
20 0 5 . 2 5 1  g r a n t i n g  u t i l i t i e s  u n d e r  S t a t e  law  the r i g h t  to us e  m u n i c i -

2 2 !‘pa l  r i g h t s - o f - w a y )  c o n s t i t u t e s  a l e g i s l a t i v e  r e c i s i o n  of  m u n i c i p a l

I.
22 f r a n c h i s i n g  a u t h o r i t y  in A l a s k a  a n d  a s s o c i a t e d  c o m m o n  l a w  r u l e s

i:
23 p u r p o r t i n g  to c o n t r o l  r e l a t i o n s h i p s  b e t w e e n  m u n i c i p a l i t i e s  an d

• 1
24 j. u ti li ti es .,  

ij
2 5 !' H E A  t h e n  relies, on  A S  0 1 . 1 0 . 0 1 0  to c o n c l u d e  t h a t  th e  !

I*
26 c o m m o n  l a w  r u l e  of  u n r e i m b u r s e d  r e l o c a t i o n s  s h o u l d  n o t  o p e r a t e  to i 

{• !
27 p r e c l u d e  C o m m i s s i o n  a p p r o v a l  o f H E A ' s  p r o p o s e d  M F R C A  s u r c h a r g e .

28 A S  0 1 . 1 0 . 0 1 0  p r o v i d e s :

29 • i
A p p l i c a b i l i t y  of C o m m o n  L a w . S o  m u c h  of the c o m m o n  l a w  1

30 n o t  i n c o n s i s t e n t  w i t h  th e C o n s t i t u t i o n  of the S t a t e  of
A l a s k a  or t h e  C o n s t i t u t i o n  of t h e  U n i t e d  S t a t e s  or w i t h  •

32 a n y  l a w  p a s s e d  by the L e g i s l a t u r e  of the S t a t e  of  A l a s k a  |
is th e  r u l e  of d e c i s i o n  in t h i s  State.

32 !

U - 8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4 )  i

C L
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V V

1 T h e  o n l y  r e m a i n i n g  q u e s t i o n ,  a c c o r d i n g  to HEA, is w h e t h -
i

2 er or n o t  t he  C o m m i s s i o n  is e m p o w e r e d  to a n d s h o u l d  a u t h o r i z e  the
t

3 s u r c h a r g e .  E s s e n t i a l l y  r e p e a t i n g  its  e a r l i e r  r e l i a n c e  on  the

4 c o s t - c a u s e r / c o s t - p a y e r  p h i l o s o p h y ,  H E A  c o n c l u d e s  t h a t  an M F R C A  j

5 s u r c h a r g e  is e n t i r e l y  c o n s i s t e n t  w i t h  l e g i s l a t i v e  and  C o m m i s s i o n  

. 6 d e c l a r a t i o n s  m a n d a t i n g  f a i r  and e q u i t a b l e  r a t e s  an d  r a t e  s t r u c -

7 ,j t u r e s  w i t h i n  A l as ka .

3 ' (c) M T A  . ,_______  ___
i

9 - M T A  b e l i e v e s  a s u r c h a r g e  is a p p r o p r i a t e  u n d e r  th e c o s t -

1 ° c a u s e r / c o s t - p a y e r  p h i l o s o p h y ,  a s m u n i c i p a l  r e s i d e n t s  a r e  a c t u a l l y

1 1  t h e  p r i n c i p a l  u s e r s  and b e n e f i c i a r i e s  f r o m  u t i l i t y  p a y m e n t s  of

1 2 f e e s  a n d  r e l o c a t i o n  e x p e n s e s  i n c u r r e d  in c o n n e c t i o n  w i t h  m u n i c i p a l

13 , r o a d  i m p r o v e m e n t s  and m a i n t e n a n c e .  Thus, a c c o r d i n g  to  MTA, t he

14 m u n i c i p a l  s u b s c r i b e r  v e r y  j u s t l y  s h o u l d  be th e  r e c i p i e n t  of a
> ii *

15 s p e c i a l  s u r c h a r g e  to r e c o v e r  s u c h  p a y m e n t  u n d e r  g e n e r a l  r a t e m a k i n g

16.. p r a c t i c e s .

17;; • M T A  a l s o  a r g u e s  t h a t  a s u r c h a r g e  is a p p r o p r i a t e  u n d e r  a

13; f r a n c h i s e  t h e o r y  a p p l i c a b l e  at l e a s t  in its s i t u a t i o n .  In B - C
I.

i 9 i C a b l e  v. C i t y  and  B o r o u g h  of J u n e a u , 613 P . 2d 616 ( A l a s k a  1 9 8 0 ) ,
I*

20_ the  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  A S  4 2 . 0 5 . 2 5 1  an d A S  2 9 . 4 8 . -  

21;: 05 0 ( 1 )  d i d  n o t  a b r o g a t e  e x i s t i n g  f r a n c h i s e  a g r e e m e n t s  b e t w e e n  i
ii ;

22 u t i l i t i e s  an d  m u n i c i p a l i t i e s .  T h e  C o u r t  a l s o  n o t e d  th at  it is
! r '

23 g e n e r a l l y  h e l d  t h a t  u t i l i t y  p e r m i t s  g r a n t i n g  the r i g h t  to use

2-*: p u b l i c  s t r e e t s  ar e  f r a n c h i s e s .  613  P . 2d at 619, n. 5. i
I* •

25 ( A c c o r d i n g  to MTA,  a g r e e m e n t s  w i t h  W a s i l l a  in 1976 a n d

11 . '
2 5 .^1 98 2 p e r m i t t e d  the p l a c e m e n t  of u t i l i t y  f a c i l i t i e s  in p u b l i c  j

I* I
27 ; r i g h t s - o f - w a y  and e x p r e s s l y  p r o v i d e d  for W a s i l l a  to p a y  the c o s t

28 | o f a n y  s u b s e q u e n t  m u n i c i p a l l y  d i r e c t e d  r e l o c a t i o n s .  T h e  l a t t e r
i!

29 o r d i n a n c e  w a s  in e f f e c t  u n t i l  A u g u s t  22, 1 98 3, w h e n  W a s i l l a  e n -

ii i
J U jjacted t h e  o r d i n a n c e  w h i c h  is th e s u b j e c t  of the p r e s e n t  c o m p l a i n t  \

• !
31; a n d  d o e s  n o t  p r o v i d e  for as w i d e  an a s s u m p t i o n  of r e l o c a t i o n

!
r e s p o n s i b i l i t i e s  by W a s i l l a  as d i d  th e  e a r l i e r  o r d i n a n c e s .

U-83-74(7)/U-83-79(4)
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I

J i  i
Ij; It is M T A ' s  c o n t e n t i o n  t h a t  B - C  C a b l e  p r e c l u d e s  W a s i l l a

i* •

2 f r o m  d i r e c t i n g  r e l o c a t i o n  of p r e - 1 9 8 3  f a c i l i t i e s  w i t h o u t  a l s o

3 p a y i n g  M T A  fo r  t he  c o s t s  o f  t h o s e  r e l o c a t i o n s  i n a c c o r d a n c e  w i t h
i ■ I

4 , t h e  e a r l i e r  c o n t r a c t s .  M o r e o v e r ,  if the  C o m m i s s i o n  w i l l  n o t  m o d -
t» '

c • •
5 . i f y  the c u r r e n t  o r d i n a n c e  or o t h e r w i s e  ta ke  a c t i o n  to e n f o r c e  that 
Ii

6 '' l i a b i l i t y  u p o n  W a s i l l a  d i r e c t l y ,  it  is e n t i r e l y  p r o p e r  t o h a v e  

s u c h  u n r e i m b u r s e d  r e l o c a t i o n  c o s t s  i n c l u d e d  in t h e  r e q u e s t e d
i

3 |j s p e c i a l  s u r c h a r g e  a g a i n s f W a s i l l a . — C o n s e q u e n t l y , - M T A  a r g u e s  t h a t  

9 t h e  s u r c h a r g e  is j u s t i f i e d  on th e b a s i s  t h a t  m u n i c i p a l  s u b s c r i b e r s

1 0 ,1 m a y  s e r v e  as a p r o p e r  s u r r o g a t e  for l i a b i l t i e s  o f  t h e  W a s i l l a
i ,

1 1 1| m u n i c i p a l  e n t i t y .

| F i n a l l y ,  M T A  a d v a n c e s  an  a r g u m e n t  t h a t  s u g g e s t s  u n r e i m -  ,

i , ' 1 ’
J 1( b u r s e d  r e l o c a t i o n  e x p e n s e s  ar e in v i o l a t i o n  o f the  A l a s k a  C o n s t i -

!!
1 4 ^ t u t i o n .  A r t i c l e  I, Sec.  18, of  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s :

15 ;i P r i v a t e  p r o p e r t y  s h a l l  n o t  be t a k e n  or d a m a g e d  for  p u b -
|j l i e  us e  w i t h o u t  j u s t  c o m p e n s a t i o n .  ( E m p h a s i s  s u p p l i e d . )

[ R e l y i n g  o n S t a t e  v. H a m m e r ,  550 P . 2d 820 ( A l a s k a  1 9 8 0 ) ,  M T A  a r q u e s  
17 |l---------------- ---------------------  j

ii e s s e n t i a l l y  t h a t  (1) t he  e m p h a s i z e d  p o r t i o n  of t h e  A l a s k a  C o n s t i -  '

1 8 ! I
t u t i o n  c r e a t e s  a g r e a t e r  r a n g e  of c o m p e n s a b l e  i n t e r e s t s  t h a n  t h e19 ii !
F i f t h  A m e n d m e n t  to th e U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a n d  (2) th e20.: ;

11 c o m m o n  l a w  r u l e  a l l o w i n g  a m u n i c i p a l i t y  to m a n d a t e  u n r e i m b u r s e d  '

jl j
u t i l i t y  r e l o c a t i o n s  v i o l a t e s  the  s u b j e c t  p r o v i s i o n  of  the A l a s k a  !

22
!' C o n s t i t u t i o n .  A g a i n ,  M T A  c o m p l e t e s  its a r g u m e n t  by s u g g e s t i n g23 ij
!' t h a t  u t i l i t y  s u b s c r i b e r s  l o c a t e d  w i t h i n  the m u n i c i p a l  b o u n d a r i e s

24 j ;

‘ of W a s i l l a  a r e  f a i r  s u r r o g a t e s  for the  W a s i l l a  c o r p o r a t e  e n t i t y .2 5 jt
* T h e  a r g u m e n t  c o n c l u d e s  w i t h  the d u l y  r e s p e c t f u l  s u g g e s t i o n  t h a t26 j

t h e  C o m m i s s i o n  p a r a p h r a s e  and a p p l y  to i t s e l f  t he  f o l l o w i n g  l a n -
27

g u a g e  f r o m  S t a t e  v. H a m m e r : " T h i s  c o u r t  w o u l d  p o o r l y  s e r v e  the
2 8

l a w  if it w e r e  to so b l i n d  i t s e l f  to the r e a l i t i e s  of c o n d e m n a -
29

t i o n . "  550 P . 2d at 824.
30 

31.

32

U - 8 3 - 7 4 ( 7 )/U-83-79( 4)
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1

1 (d) W a s i l l a

2 W a s i l l a  r e s p o n d s  to  M T A ' s  a r g u m e n t s  b y  c o n t e n d i n g  t h a t
t!

3 c u s t o m e r s  o u t s i d e  m u n i c i p a l  l i m i t s  as w e l l  as t h o s e  i n s i d e  b e n e f i t

4 f r o m  or a r e  s e r v e d  b y  c o m m u n i c a t i o n s  p l a n t  l o c a t e d  w i t h i n  m u n i c i -

5 pa l b o u n d a r i e s .  M o r e o v e r ,  c e r t a i n  r e l o c a t i o n  c o s t s  a n d  d a m a g e s

r ! •
d 'Will be i n c u r r e d  b y  M T A  u n d e r  t h e  s u b j e c t  o r d i n a n c e  b e c a u s e  of  

7, M T A ' s  o w n  f a u l t y  i n s t a l l a t i o n s .  T h e r e f o r e ,  W a s i l l a  s u g g e s t s  it is

•i ;
0 . i m p r o p e r  to c o n s i d e r  o n l y  the~;subscriber l o c a t e d  w i t h i n  th e  m u n i -

9 c i p a l  b o u n d a r i e s  as t h e  c o s t - c a u s e r  of a m u n i c i p a l  a s s e s s m e n t .
i

10 ' S e c o n d ,  W a s i l l a  c o n t e n d s  MTA c o n s e n t e d  to a b r o g a t i o n  of

!i
1 1  the e a r l i e r  a g r e e m e n t  a n d  t h u s  c a n n o t  n o w  r e l y  o n  it s  p r o v i s i o n s ,

1 2  wh ich , in a n y  e v e n t ,  a d d r e s s e d  o n l y  r e l o c a t i o n  m a t t e r s  a n d  n o t  the
t:

13 full s p e c t r u m  of c o s t s  w h i c h  MTA m a y  p o t e n t i a l l y  i n c u r  u n d e r  the

14 n e w  o r d i n a n c e .
I

15 F i n a l l y ,  W a s i l l a  d i s p u t e s  the c h a r a c t e r i z a t i o n  of  r e l o -
r-*
‘ I

15 c a t i o n  c o s t s  as " d a m a g e s "  u n d e r  the A l a s k a  C o n s t i t u t i o n ,  c o n t e n d -

17 .ing that  s u c h  c o s t s  a r e  v i s i t e d  by W a s i l l a  o n  MTA in the c i t y ' s
*f :

18 c a p a c i t y  as a d m i n i s t r a t o r s  o f  p u b l i c  r i g h t s - o f - w a y  f o r  t h e  b e n e f i t
t

19 o f all u s e r s  i n c l u d i n g  o t h e r  s u b - s u r f a c e  u s e r s .  A c c o r d i n g  to this
i

20 a r g u m e n t  of W a s i l l a ,  r e l o c a t i o n  c o s t s  a r e  " . . . a  n e c e s s a r y  an d

21 i n e v i t a b l e  r i s k  a s s o c i a t e d  v;ith the b e n e f i t  MTA e n j o y s  in M a k i n g  j

22 u s e  of the c i t y ' s  p r o p e r t y .  T h e r e  is n o t h i n g  u n c o n s t i t u t i o n a l  .

23 a b o u t  p a y i n g  for s u c h  c o s t s . "  •
>

24- . III. D i s c u s s i o n
I t

25 (a) P r e l i m i n a r y   

26 T h i s  p r o c e e d i n g  h a s  a d d r e s s e d  the v a l i d i t y  o f the  common! 
!•

27 ;l a w  rule a u t h o r i z i n g  u n r e i m b u r s e d  r e l o c a t i o n s .  T h e  p a r t i e s  h a v e
i

28 j d i s c u s s e d  w h e t h e r  th e  r u l e  is r e a s o n a b l e  and  w h e t h e r  it is c o n -

- ii
29 s i s t e n t  w i t h  the C o n s t i t u t i o n  a nd  s t a t u t o r y  l a w  o f  A l a s k a .  T h e

a  I
30 p a r t i e s  h a v e  r e q u e s t e d  f r o m  t h i s  C o m m i s s i o n  o n l y  a r e j e c t i o n  or

31 a c c e p t a n c e  of  the r e q u e s t e d  s u r c h a r g e s  u n d e r  AS 4 2 . 0 5 . 2 5 1 ,  w i t h

32 .

*
I
I

U-83- 74(7)/U-83-79(4)
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1  th e m u n i c i p a l i t i e s  a r g u i n g  for r e j e c t i o n  if t h e  r u l e  is v a l i d  and
:i

2 th e u t i l i t i e s  a r g u i n g  for a c c e p t a n c e  if the c o m m o n  l a w  ru le  is

3 i n v a l i d . 5 !

I
4 .j H o w e v e r ,  a s  th e  C o m m i s s i o n  c o n s t r u e s  A S  4 2 . 0 5 , 2 5 1 ,  the ]

!■ •I

5 i m p o s i t i o n  of a s u r c h a r g e  r e q u i r e s  a p r e l i m i n a r y  f i n d i n g  t h a t  the j

6 ' e x p e n s e  i m p o s e d  b y  a m u n i c i p a l i t y  a n d  to be r e c o v e r e d  t h r o u g h  the !

7 ; s u r c h a r g e  is t h e  c o n s e q u e n c e  of a r e a s o n a b l e  fee, te rm,  or c o n -
i*

3 d i t i o n .  If t h e  fe e , term, or c o n d i t i o n  c a u s i n g  t h e e x p e n s e s  is 

9 n o t  r e a s o n a b l e  u n d e r  A S  4 2 . 0 5 . 2 5 1 ,  t h e n  the p r o p e r  r e s p o n s e  is to 

1 0 p r o h i b i t  or a p p r o p r i a t e l y  m o d i f y  t h e  s u b j e c t  m u n i c i p a l  a ct i o n .

H A S  4 2 . 0 5 . 2 5 1  c o n t e m p l a t e s  p r o t e c t i o n  of t h e  r a t e p a y e r s  :

1 2 - w i t h i n  a m u n i c i p a l i t y  a s w e l l  as t h o s e  o u t s i d e  a g a i n s t  the c o n -

13 s e q u e n c e s  of u n r e a s o n a b l e  m u n i c i p a l  a c t i o n .  W h e r e ,  a s h er e,  a

14 p r a c t i c e  is c h a l l e n g e d  as u n r e a s o n a b l e ,  th e C o m m i s s i o n  m u s t  f i rs t

ii !
15 ^find the p r a c t i c e  r e a s o n a b l e  b e f o r e  c o n s i d e r i n g  w h e t h e r  a s u r -  :

16 c h a r g e  is a p p r o p r i a t e  for d e a l i n g  w i t h  the f i n a n c i a l  c o n s e q u e n c e s  .

17 of the a c t i o n  t o  t h e  u t i l i t y .  M o r e o v e r ,  th is  s e e m i n g l y  reasonable'

• t t

18 • if no t  o b l i g a t o r y  i n t e r r e l a t i o n s h i p  u n d e r  A S  4 2 . 0 5 . 2 5 1  b e t w e e n  the

19.' r e a s o n a b l e n e s s  o f  m u n i c i p a l l y  o c c a s i o n e d  e x p e n s e s  a n d  s u r c h a r g e

20 m e c h a n i s m s  is s u p p o r t e d  by  f a c t u a l  and  p o l i c y  c o n s i d e r a t i o n s  con-

S! I2 1 c e r n i n g  the u n d e s i r a b l e  and i n e q u i t a b l e  f e a t u r e s  of s u c h  m e c h a -
it *

2 2 ,.nisms in g e n e r a l  a n d  for  r e c o v e r y  o f  u n r e i m b u r s e d  r e l o c a t i o n  i

•' i
23.: e x p e n s e s  in p a r t i c u l a r .  !

I! !
24 -

Ii

25 ‘i
|;

26 --------------------- • - j

To a c e r t a i n  e x t e n t ,  tne C o m m i s s i o n  ha s c o n t r i b u t e d  to the  j
27 p a r t i e s '  r e s t r i c t e d  a p p r o a c h  in its p r e v i o u s l y  n o t e d  s u g g e s t i o n  j 

t h a t  H E A  c o n s i d e r  f i l i n g  for a s u r c h a r g e  m e c h a n i s m  if it is o b l i -  !
28 g a t e d  to a c c e p t  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s .  H o w e v e r ,  b e­

c a u s e  the L e t t e r  O r d e r  p r e m i s e d  its s u g g e s t i o n  t h a t  a s u r c h a r g e
29 m e c h a n i s m  wa s w o r t h  f u r t h e r  c o n s i d e r a t i o n  on the  e x p r e s s  a s s u m p­

t i o n  for a r g u m e n t ' s  s a k e  t h a t  the c o m m o n  law r u l e  w a s  c o r r e c t ,  it j
3° s h o u l d  r e a s o n a b l y  h a v e  b e e n  u n d e r s t o o d  fr om  the l e t t e r  th a t the | 

C o m m i s s i o n  w a s  n o t  i n t e n d i n g  a n y  j u d g m e n t  on the c o m m o n  law rule ' 
31. or p r e c l u d i n g  i n v e s t i g a t i o n  of r e m e d i e s  o t h e r  t h a n  a s u r c h a r g e  if 

the  rule w e r e  c h a l l e n g e d  as it h a s  b e e n  in t h i s  p r o c e e d i n g .  ;
32
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1

1 (b) S u r c h a r g e  M e c h a n i s m s  in G e n e r a l

2 T h e  g e n e r a l l y  a p p l i c a b l e  r a t e s  a n d  r a t e  s t r u c t u r e  o f a

3 u t i l i t y  a t t e m p t  to m a t c h  r e v e n u e s  a n d  c o s t s  b o t h  for the u t i l i t y

4 as a w h o l e  a n d  f o r  f u n c t i o n a l  c l a s s e s  of s e r v i c e .  T y p i c a l l y ,  the

5 r a t e s  a n d  r a t e  s t r u c t u r e  a r e  b a s e d  o n  a u d i t e d  h i s t o r i c a l  d a t a  and

6 a p p r o p r i a t e  r,ro f o r m a  a d j u s t m e n t s .  S t r u c t u r e d  o p p o r t u n i t i e s  ar e
• i

7 a l s o  p r o v i d e d  f o r  a f f e c t e d  c o n s u m e r s  to p a r t i c i p a t e  in the  p r o c -

0 . ess.
:|

9 - T h e  b e n e f i c i a l  r e s u l t s  o f  th i s e x a c t i n g  p r o c e s s . a r e
i

10 s e v e r a l .  R a t e p a y e r s  a r e  p r o v i d e d  w i t h  r e a s o n a b l e  r a t e s  for t y p e s

11  a n d  a m o u n t s  o f  s e r v i c e  used. T h i s  m e a n s ,  a m o n g  o t h e r  t h in gs , t h a t

1 2  c u r r e n t  e x p e n s e s  of u t i l i t y  o p e r a t i o n s  a r e  a p p r o p r i a t e l y  a l l o c a t e d
I* .

13 : to an d p a i d  f o r  b y  t h e  v a r i o u s  c l a s s e s  of c u r r e n t  r a t e p a y e r s ,  and
«

14 c o m m o n  c a p i t a l  e x p e n s e s  a r e  a p p r o p r i a t e l y  s h a r e d  b e t w e e n  p r o p e r
I

15 c l a s s e s  o f c u r r e n t  r a t e p a y e r s  a n d  f u t u r e  r a t e p a y e r s  w h o  w i l l  a l s o
i *

16 . b e n e f i t  f r o m  t h o s e  e x p e n d i t u r e s .

17 .j M o r e o v e r ,  t h e  r a t e s  t h a t  e m e r g e  f r o m  t h i s  p r o c e s s  are

18 r e l a t i v e l y  s t a b l e ,  w h i c h  is an o f t e n  o v e r l o o k e d  b u t  f r e q u e n t l y
■.

19 i m p o r t a n t  c o n s i d e r a t i o n  for the  v a s t  m a j o r i t y  of  c o n s u m e r s  wh o

20 o p e r a t e  w i t h i n  f i x e d  i n c o m e s  a n d  f o r  w h o m  t h e  c u m u l a t i v e  t o ta l of
ji

2 1  m o n t h l y  u t i l i t y  p a y m e n t s  c o n s t i t u t e s  a s u b s t a n t i a l  b u d g e t  expense..

22 A l s o  no t to b e  m i n i m i z e d  is t h a t  u n d e r  the s t a n d a r d  r a t e m a k i n g  i

23 a p p r o a c h  u t i l i t i e s  h a v e  a c o n s i d e r a b l e  i n c e n t i v e  to m i n i m i z e

24 c o s t s ,  e i t h e r  to m a i n t a i n  p r o f i t s  or o f f s e t  o t h e r  r i s i n g  c o s t s  i

25 u n d e r  e x i s t i n g  r a t e s  and, t h e r e b y ,  to a v o i d  th e n e c e s s i t y  of s e e k -
i

26 ing rate  r e l i e f  in f o r m a l  r a t e  p r o c e e d i n g s  w i t h  t h e i r  u n l i m i t e d
il

27 , s c o p e  of r e v i e w  a n d  u n c e r t a i n  r e s u l t s .

28 S u r c h a r g e s ,  on  the c o n t r a r y ,  a r e  e r r a t i c  w h e n e v e r  t h e y
’ |

29 a r e  i n t e n d e d  to r e c o v e r  on  a m o n t h l y  b a s i s  v a r i a b l e  c u r r e n t  e x -  

3° p e n s e s .  E v e n  H E A ' s  s u g g e s t e d  m o n t h l y  lid of  $1 0 per  c a p i t a  d o e s

3 1 _________

32 6KUS CO,  it s h o u l d  be n o t e d ,  c o n t e n d s  in s u p p o r t  of its

U-83-74( 7 )/U - 8 3 - 7 9 (4)
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1  n o t  r e m o v e  t h e  p o t e n t i a l  o f  s i z a b l e  s w i n g s  in  u n c o n t r o l l a b l e  an d |

i. :
2 u n b u d g e t e d  u t i l i t y  b i l l i n g s .  M o r e o v e r ,  if t h e r e  a r e  s u b s t a n t i a l  '

3 a m o u n t s  t h a t  a r e  h e l d  b a c k  m o n t h l y  b e c a u s e  o f  t h e  $1 0 li d (an d if
I

4 it is p r o p e r  to c o n s i d e r  r e l o c a t i o n  e x p e n s e s  as c u r r e n t  a n d  n o t

5 : c a p i t a l  e x p e n s e s ) ,  t h e n  to t h a t  e x t e n t  t h e r e  is  a m i s m a t c h  in 
!l

6 p e r i o d s  f o r  i n c u r r i n g  a n d  p a y i n g  e x p e n s e s .
Ij

7,! T h e  M T A  p r o p o s a l  for a n n u a l  e s t i m a t e s  an d p r o s p e c t i v e.i:ii .

0 a d j u s t m e n t s  for  i n c u r r e d  d i f f e r e n t i a l s  d o e s  h a v e  the v i r t u e  o f
■i i• i ;

9 e l i m i n a t i n g  m o n t h - t o - m o n t h  sw in gs . H o w e v e r ,  it  d o e s  add  t h e  d i s -  ! 

1 ° a d v a n t a g e  of  r e q u i r i n g  t h e m u n i c i p a l  r a t e p a y e r  e a c h  m o n t h  to p a y  :

I
1 1  a n  a m o u n t  t h a t  is c o m p o s e d  e n t i r e l y  o f an e s t i m a t e d  a m o u n t  a d -  I

i

1 2 j u s t e d  f o r  a t r u e - u p  in a n o t h e r  y e a r ' s  e s t i m a t e ;  in o t h e r  w o r d s ,  a (

13 c h a r g e  n o t  r e f l e c t i n g  c u r r e n t  r e a l i t y ,  j

14'; A s  s u g g e s t e d ,  t h e r e  is a l s o  the i s s u e  of w h e t h e r  r e l o c a -

15 t i o n  e x p e n s e s ,  e v e n  u n d e r  a s u r c h a r g e ,  s h o u l d  b e r e c o v e r e d  o n  a n y

16 s o r t  of c u r r e n t  b a s i s .  A d m i t t e d l y ,  it is to  t h e  u t i l i t y ' s  a d v a n -

17 t a g e  to r e c o v e r  its e x p e n s e s  on  as c u r r e n t  a b a s i s  as p o s s i b l e .  |

18 H o w e v e r ,  r e l o c a t i o n  e x p e n s e s  r e p r e s e n t  l a b o r  a n d  m a t e r i a l s  a s s o -  ‘
I

19 c i a t e d  w i t h  p l a n t  t h a t  w i l l  t h e r e a f t e r  e n j o y  a f u l l  s e r v i c e  l i f e .  !
I

20 E v e n  u n d e r  a s u r c h a r g e  m e c h a n i s m ,  the  c u r r e n t  m u n i c i p a l  r a t e p a y e r  !j! i
21 s h o u l d  b e  e n t i t l e d  to a t e m p o r a l  a l l o c a t i o n  o f  s u c h  cost. W i t h  :i
22 r e s p e c t  t o  a p r o p e r l y  a l l o c a t e d  a m o u n t  to t h e  c u r r e n t  m u n i c i p a l

23 r a t e p a y e r ,  t h e r e  s h o u l d  a l s o  be a f u r t h e r  a l l o c a t i o n  w i t h i n  c l a s -
i •

24 se s  of m u n i c i p a l  u s e r s  as is d o n e  w i t h  o t h e r  c o m m o n  c u r r e n t  e x -

25
j.

26 I

!'
27 :

28 1

penses.

( c o n t i n u e d )

29 p r o p o s e d  M F R C A  in D o c k e t  U - 8 4 - 2 ,  t h a t  " . . . t h e s e  ( r e l o c a t i o n ]  c o s t s
c a n n o t  be  p r e d i c t e d  w i t h  a n y  d e g r e e  of a c c u r a c y . . . . "  K U S C O  T A  Let-|

3° ter No. 15. H E A  a l l e g e s  t h a t  a s of its f i l i n g ,  p r e s u m a b l y  n o t  I
i n c l u d i n g  the p a s t  c o n s t r u c t i o n  s e a s o n ,  it h a s  $ 2 0 0 , 0 0 0  in u n -

31 r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  that  it p r o p o s e s  to r e c o v e r  f r o m  !
K e n a i  s u b s c r i b e r s  u n d e r  its r e q u e s t e d  s u r c h a r g e .

32 ;

U - 8 3 - 7 4 (7)/ U - 8 3 - 7 9 (4)
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1 A d d i t i o n a l l y ,  n e i t h e r  H E A  n o r  M T A  a p p e a r s  to p r o p o s e  a

2 v i a b l e  m e t h o d  for n o t i c i n g  an d a l l o w i n g  th e p u b l i c  an d C o m m i s s i o n

3 to i n v e s t i g a t e  the a c c u r a c y  a n d  p r u d e n c e  of  a r e l o c a t i o n  e x p e n d i -

4 ture. M o r e o v e r ,  as a s u r c h a r g e  item, th e  s i t u a t i o n  w o u l d  b e  l a c k -

5 ing the t y p i c a l  d y n a m i c  for th e  u t i l i t y  to m i n i m i z e  c o s t s  o f  a re-

6 l o c a t i o n .  I n d e e d ,  t h e r e  c o u l d  be a d i s i n c e n t i v e  to the u t i l i t y ’s

7 .'exploring l a r g e r  r e c o n f i g u r a t i o n s  in t h e  e v e n t  of a m a n d a t e d  r e i m -
i|

3 b u r s e m e n t  in o r d e r  to a v oi d c o m p l i c a t i o n s ^  in d e t e r m i n i n g  p r o p e r

■i
3 a l l o c a t i o n s  to the  s u r c h a r g e  a c c o u n t .  T h i s  is n o t  to s u g g e s t  t h a t  

10 th e u t i l i t y ' s  n o r m a l  p r u d e n c e  or t h e  C o m m i s s i o n ' s  o w n  r e v i e w  e f -  

1 1 ; f o r t s  w o u l d  be i n e f f e c t i v e  c h e c k s ,  or t h a t  so me  s o r t  of n o t i c e

12 - p r o v i s i o n  c o u l d  n o t  be i n t e r w o v e n  i n t o  a n  M F R C A  s u r c h a r g e .  H o w -
ii

13 e ver , t h e  a d d e d  v a l u e  of a u t i l i t y ' s  t r a d i t i o n a l  i n c e n t i v e  to m i n -

14 i m i z e  c o s t  is n o t  a f ac t o r  t h a t  s h o u l d  be l i g h t l y  re m ov ed .

i i  i
15 in t h i s  c o n n e c t i o n ,  it  s h o u l d  be o b s e r v e d  t h a t  the  C o m -  ; 

♦

15 m i s s i o n  is not. c o n s i d e r i n g  s u r c h a r g e s  t h a t  p e r m i t  f l o w - t h r o u g h s  of

17 c h a n g e s  in w h o l e s a l e  p o w e r  c o s t s  or f u e l  co st s,  w h i c h  ar e  c o n c e d -  j
*i !; • •

18 e d l y  c u r r e n t  e x p e n s e s ,  e a s i l y  v e r i f i a b l e ,  c o m p a r a t i v e l y  u n a v o i d -  j
i*

19 a b l e  or u n m o d i f i a b l e ,  and r a t e a b l e  by u s a g e  ra th e r  t h a n  c u s t o m e r .
r .  ,

20 N o n e  of t h e s e  c o n s i d e r a t i o n s  a r e  p r e s e n t  in the p r o p o s e d  s u r -  j

2 1 ' c h a r g e s  for u n r e i m b u r s e d  r e l o c a t i o n s ,  so t h a t  a l l o w a n c e  of  p a s s -  (
•i i

22 t h r o u g h  m e c h a n i s m s  is not n e a r l y  as j u s t i f i a b l e .  M o r e o v e r ,  it

23 s h o u l d  n o t  be  f o r g o t t e n  t h a t  s u r c h a r g e s  e v e n  in fu el  and w h o l e s a l e

24 .power s i t u a t i o n s  are  no t w e l l  r e c e i v e d  o f late (if ev er) , p r i n c i -  ,
!» i

25 p a l l y  b e c a u s e  t h e i r  p r e s e n c e  r e d u c e s  i n c e n t i v e s  to m i n i m i z e  or  •

V !
26 o f f s e t  c o s t  i n c r e a s e s .  !

!i !
27 B e y o n d  t h e s e  n e g a t i v e  a s p e c t s  of s u r c h a r g e s  in g e n e r a l

i
28 an d r e c o v e r y  of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  in p a r t i c u l a r ,

* i i
29 t h e r e  a r e  f u r t h e r  c o n s i d e r a t i o n s  u n d e r l y i n g  the e q u i t y  of r e c o v e r -

ii j
30 ing s u c h  e x p e n s e s  f r o m  the m u n i c i p a l  r a t e p a y e r  a l o n e  u n d e r  a n y  j

i

32

I
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1

|! . i
1 m e t h o d o l g y .  In o t h e r  w o r d s ,  it is n o t  e n t i r e l y  c l e a r  t h a t  a s s e s s -

2 . m e n t  of t h e  m u n i c i p a l  r a t e p a y e r  for s u c h  e x p e n s e s  is j u s t i f i e d
i

3 e v e n  u n d e r  c o s t - c a u s e r / c o s t - p a y e r  or  s i m i l a r  p r i n c i p l e s .  j
f

4 A s s u m i n g  t h e  p r o p r i e t y  of  m u n i c i p a l  m a n d a t i n g  o f  unreim-'
i

5 b u r s e d  r e l o c a t i o n s ,  al l  t h a t  h as  o c c u r r e d  is t h a t  t h e  u t i l i t y  h a s  j

6 b e e n  s u b j e c t e d  to a n  e x p e n s e  of u t i l i z a t i o n  of a n o t h e r ' s  rig ht-of-j
i
i! 1

7 i{ way. S u c h  a n e x p e n s e  c a n  r e a s o n a b l y  be v i e w e d  as t h e  q u i d  p r o  quo!
J* i

3 ■ for l a c k  o f  a n  i n i t i a l  or o n g o i n g  f e e  p a i d  by  t h e  u t i l i t y  to  p l a c eii !
9 it s f a c i l i t i e s  in t h e  r i g h t - o f - w a y  or even, u n t i l  s h o w n  to t h e  

!| |
1 0 c o n t r a r y ,  t h e  " b a l a n c e "  of c o m p e n s a t i o n  d u e  for a l e s s  t h a n  s u f f i -

- c i e n t  i n i t i a l  or o n g o i n g  f e e  t h a t  w o u l d  a s s u r e  s e c u r i t y  o f f a c i l i -

• i
1 2  '! ty p l a c e m e n t .

i| i

13 (! V i e w e d  in s u c h  a li g ht , t h e  e x p e n s e  of  u n r e i m b u r s e d

14 r e l o c a t i o n s  w i t h i n  a m u n i c i p a l i t y  d o e s  n o t  a p p e a r  as a p r a c t i c a lii I
15 and  p e r h a p s  a l s o  c o n c e p t u a l  m a t t e r  a n y  d i f f e r e n t  f r o m  th e  e x p e n s e s 1 

10 of e a s e m e n t  a c q u i s i t i o n  or c o m p l i a n c e ,  or e v e n  u n u s u a l  c o n s t r u c -

17 ; t i o n  or m a i n t e n a n c e  c i r c u m s t a n c e s ,  t h a t  the  u t i l i t y  w i l l  i n c u r

18 n o r m a l l y  in p r o v i d i n g  s e r v i c e  a n y w h e r e  in its s e r v i c e  a r e a ,  e v e n

19 o u t s i d e  m u n i c i p a l  b o u n d a r i e s .  T y p i c a l l y ,  h o w e v e r ,  t h e  u t i l i t y
i

20 d o e s  n o t  s e g r e g a t e  t h o s e  e x p e n s e s  w h e r e  i n c u r r e d  o u t s i d e  t h e  s e r -  |

2 1  v i c e  a r e a  ( u n l e s s  p a r t  of an a p p l i c a b l e  l i n e  e x t e n s i o n  p o l i c y )  and!

22 t h e r e b y  i n s u l a t e  t h e  m u n i c i p a l  s u b s c r i b e r  f r o m  r e s p o n s i b i l i t y  for

23. them. T h e r e f o r e ,  a g o o d  a r g u m e n t  e x i s t s  t h a t  a n y  c o s t  b u r d e n s
j i

24  ̂ a s so ci at e d,  w i t h  u t i l i z a t i o n  of m u n i c i p a l  r i g h t s - o f - w a y  s h o u l d  n o t

25^, be p a i d  fo r  by m u n i c i p a l  r e s i d e n t s  o n l y .

26 A d m i t t e d l y ,  a u t i l i t y  c a n  p r o t e c t  i t s e l f  in d e a l i n g  wi t h

| i .

27' p r i v a t e  i n d i v i d u a l s  a g a i n s t  e x c e s s i v e  e a s e m e n t  or u n u s u a l  c o n -
i

28 s t r u c t i o n  e x p e n s e s  t h r o u g h  i n v o c a t i o n  of e m i n e n t  d o m a i n  p o w e r s  or

29 a p p r o p r i a t e  l i n e  e x t e n s i o n  p o l i c i e s ,  w h i l e  u n r e i m b u r s e d  r e l o c a -

30 t i o n s  s e e m i n g l y  c a n n o t  be so l i m i t e d .  H o w e v e r ,  th is  is n o t  a 

31.

32
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1  s a t i s f a c t o r y  r e j o i n d e r  as  the  f a i r  v a l u e  of  e a s e m e n t s  n o t  i n c l u d e d

2 in  a l i n e  e x t e n s i o n  c h a r g e  or the p r u d e n t  e x p e n s e s  of e a s e m e n t

3 c o m p l i a n c e  and u n u s u a l  c o n s t r u c t i o n  or m a i n t e n a n c e  c i r c u m s t a n c e s

4 a r e  n o n e t h e l e s s  s h a r e d  b y  the m u n i c i p a l  r a t e p a y e r .  B y  t h e  s a m e

5 t o k e n ,  if l i a b i l i t y  fo r u n r e i m b u r s e d  r e l o c a t i o n s  is c o n s i d e r e d  as

6 m e r e l y  th e  r e a s o n a b l e  v a l u e  of the  r i g h t  to  l a y  f a c i l i t i e s  in

7 m u n i c i p a l  r i g h t s - o f - w a y ,  it s h o u l d  be s h a r e d  b y all c o n s u m e r s .

•!
3 .. M o r e o v e r ,  it w o u l d  n o t  be b e y o n d  p o s s i b i l i t y  for the C o m m i s s i o n ' s
•i

9 a i d  to be- i n v o k e d  u n d e r  A S  4 2 . 0 5 . 2 5 1  to r e s o l v e  d i s p u t e s  a s  to

ii
1 0 w h e t h e r  r e l o c a t i o n  e x p e n s e s  e x c e e d  a r e a s o n a b l e  v a l u e  for u s e  of

1 1  i m u n i c i p a l  r i g h t s - o f - w a y  t h a t  ye ar . A n t i c i p a t i n g  l a t e r  d i s c u s s i o n

•I
1 2  • h e r e i n ,  s u c h  a d e t e r m i n a t i o n  w o u l d  be o n  a b a s i s  c o m p a r a b l e  to an

i

1 3  e m i n e n t  d o m a i n  v a l u a t i o n  b e c a u s e  t h e  i s s u e  in t h a t  i n s t a n c e  w o u l d
i

14 be i n t he  n a t u r e  of a d e t e r m i n a t i o n  of the f a i r  m a r k e t  r e n t a l• i
:i

15 v a l u e  of  m u n i c i p a l  p r o p e r t i e s .
r

16 N o n e  o f the f o r e g o i n g  is to s u g g e s t  t h a t  a u t i l i t y  c o u l d

17 n o t  or s h o u l d  n o t  in a n  a p p r o p r i a t e  c a s e  f i l e  for s e p a r a t e  r a t e s

1 8 f o r  s u b s c r i b e r s  w i t h i n  an d  o u t s i d e  o f  m u n i c i p a l  b o u n d a r i e s .  H o w -
i

19 e v e r ,  f u n c t i o n a l  s e r v i c e  c l a s s e s  r a r e l y  f o l l o w  m u n i c i p a l  b o u n d a -

20 r i e s ,  a n d  th is  C o m m i s s i o n  g e n e r a l l y  e x h i b i t s  a p r e f e r e n c e  for

2 1  " p o s t a g e  s t a m p "  or c o m m o n  r a t e s  w i t h i n  a s i n g l e  s e r v i c e  a r e a .

22 H o w e v e r ,  in the a b s e n c e  o f  a f u l l  c o s t - o f - s e r v i c e  s t u d y  b a s e d  on

23 m u n i c i p a l / n o n m u n i c i p a l  d i v i s i o n s ,  it is d i f f i c u l t  to s e e  t h e  i

24 e q u i t y  in s i n g l i n g  o u t  th e i t e m  of u n r e i m b u r s e d  r e l o c a t i o n  e x -  *

25 p e n s e s  fo r s e l e c t i v e  r e c o v e r y  on  a t h e o r y  t h a t  n o t  to d o  so  w o u l d
«§ I

26 r e s u l t  in an  u n d u e  d i s c r i m i n a t i o n  a g a i n s t  or s u b s i d y  by  t h e  n o n -  j
I l

27 m u n i c i p a l  r a t e p a y e r  in f a v o r  of  the m u n i c i p a l  r a t e p a y e r .  S t a t e d

28 a l t e r n a t i v e l y ,  it is d i f f i c u l t  to c o n c l u d e  t h a t  the m u n i c i p a l
' f

29 r a t e p a y e r  is s u c h  a c o s t - c a u s e r  in t h i s  s i t u a t i o n  as to f a i r l y

30
l

31

32
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1 :! w a r r a n t  i m p o s i t i o n  o f  s o l e  r e s p o n s i b i l i t y  for  p a y m e n t  of  r e l o c a -

J L .  72 t i o n  e x p e n s e s .
I:

3 N
i!

T h i s  l a c k  o f  d e c i d e d  e q u i t y  in f a v o r  of r e s t r i c t e d  s u r -

4 c h a r g e  v e r s u s  g e n e r a l  r a t e  r e c o v e r y  for u n r e i m b u r s e d  r e l o c a t i o n

5 [j e x p e n s e s  is a l s o  d e m o n s t r a t e d  in a r e b u t t a l  f r o m  o t h e r  j u r i s d i c -

6 t i o n s  to a C o m m i s s i o n  p r e m i s e  in i n v i t i n g  t h e  s u r c h a r g e  f i l i n g s  in

Ji
7 ;j i t s  l e t t e r .  In t h a t  i n v i t a t i o n ,  on e i s s u e  t h a t  w a s  t h o u g h t  to re-ji
8 : q u i r e  f u t u r e  a t t e n t i o n  w a s  th e i n t e r c h a n g e a b i l i t y  b e t w e e n  r e l o c a -

I! '
9:1 t i o n  e x p e n s e s  an d  p e r m i t  f e es , w h i c h  are e x p r e s s l y  m e n t i o n e d  a s  a 

10 ;p o s s i b l e  s u r c h a r g e  i t e m  in  t h e  s t a tu te . A s s u m i n g  th e i d e n t i t y

1 1 ; w e r e  a d e q u a t e l y  e s t a b l i s h e d ,  it s e e m e d  d o u b t f u l  at  f i r s t  g l a n c e

ii i
1 2 i! t h a t  a n y  m e a n i n g f u l  o b s t a c l e  w o u l d  a p p e a r  to s u r c h a r g i n g  s u c hi! '
13 j| e x p e n s e s .  H o w e v e r ,  t h e  s t a t u t o r y  l a n g u a g e  e v e n  as to s u c h  f e e s  is

_ . Si . .
1 4 i p e r m i s s i v e ,  an d  t h e  l i m i t e d  e x p e r i e n c e  of o t h e r  j u r i s d i c t i o n s  in

!!
15 . h an dl in g s u c h  f r a n c h i s e  a n d  p e r m i t  fees  is n o t  c o n s i s t e n t .

•» !
{j |

1°!! In W a s h i n g t o n ,  f o r  i n s t a n c e ,  t h e c o u r t  r e v e r s e d  an  order.

1 7 o f  the  W a s h i n g t o n  D e p a r t m e n t  of  P u b l i c  S e r v i c e  r e q u i r i n g  a t e l e -  J

i! !
18 p h o n e  u t i l i t y  to i m p o s e  m u n i c i p a l  s u r c h a r g e s  to r e c o v e r  f r a n c h i s e  [

19: f e e s  e x a c t e d  by l o c a l  m u n i c i p a l i t i e s .  T h e  c o u r t  t h e r e  s t a t e d :

A  f r a n c h i s e  is "a s p e c i a l  p r i v i l e g e  c o n f e r r e d  b y t he  
|| g o v e r n m e n t  o n  a n  i n d i v i d u a l  or i n d i v i d u a l s  and w h i c h

d o e s  n o t  b e l o n g  t o t h e  c i t i z e n s  of the c o u n t r y  g e n e r a l  
ly, o f c o m m o n  r i g h t . "  37 C . J. S. , F r a n c h i s e  Par. 1, p. 142. 
S u c h  a f r a n c h i s e  a s  t h o s e  w i t h  w h i c h  we  a r e  h e r e  
c o n c e r n e d  is a c o n t r a c t  b e t w e e n  a m u n i c i p a l  c o r p o r a t i o n

2 1 !!

j!22 j; 
11

23 i;1
24 ’

25 j| T h e r e  is a l s o  a c o n t e n t i o n  n o t  e x p l i c i t l y  d e n o m i n a t e d  t h a t
t h e m u n i c i p a l  s u b s c r i b e r ,  if n o t  f u l l y  a c o s t - c a u s e r  of u n r e i m -

2 8 ; b u r s e d  r e l o c a t i o n  e x p e n s e s ,  is at l e a s t  a ’c o s t  c o n t r o l l e r '  a n d  j
b e n e f i c i a r y  w i t h  r e s p e c t  to s u c h  items. H o w e v e r ,  and  w i t h o u t

27 l e n g t h y  a n a l y s i s ,  it is d i f f i c u l t  to find  t h a t  the d e g r e e  of i
c o n t r o l  o v e r  m u n i c i p a l  a c t i o n s  w i t h  r e s p e c t  to i m p o s i t i o n  of

28 u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  o b v i o u s l y  w a r r a n t s  s u r c h a r g i n g  i
m u n i c i p a l  s u b s c r i o e r s .  M o r e o v e r ,  even a l l o w i n g  full w e i g h t  to the;

2 9 c o n t r o l  a n d  b e n e f i t  n o t i o n s ,  this  o n l y  r a i s e s  a la r ge r is s u e .  If j 
a r a t e p a y e r  o w n s  p r o p e r t y  b e y o n d  his s e r v i c e  p r e m i s e s ,  is it r e a -  j

38 s o n a b l e  t h a t  he be r e q u i r e d  to g r a t u i t o u s l y  s u r r e n d e r  t h e v a l u e  of! 
an e a s e m e n t  t h e r e i n  as  a c o n d i t i o n  to e n j o y i n g  th e r i g h t  to u t i l i - ’

31. ty s e r v i c e ?  T h e  C o m m i s s i o n  c a n n o t  d i s p e l  the s e n s e  t h a t  n o t i o n s  
’ s u c h  as c o n t r o l  and  b e n e f i t  in this  c o n t e x t  m a s k  an e f f o r t  a t

32 s a n i t i z i n g  the p r o p o s i t i o n  t h a t  "two  w r o n g s  m a k e  a r i g h t . "

U-83-74(7 )/U-83-79( 4 )
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7

a n d  a p e r s o n  w h o  h a s  a p p l i e d  for l e a v e  to e n g a g e  in c e r­
t a i n  b u s i n e s s  o p e r a t i o n s  of a p u b l i c  n a t u r e  w i t h i n  the 
l i m i t s  o f  the m u n i c i p a l i t y .  F r a n c h i s e s  g r a n t e d  to 
r e s p o n d e n t  i n c l u d e  the r i g h t  to p l a c e  p o l e s ,  w i r e s  and 
c o n d u i t s  w i t h i n  the p u b l i c  s t r e e t s .  A n y  p e r s o n  d e s i r i n g  
s u c h  a f r a n c h i s e  m u s t  a p p l y  t h e r e f o r  to  t h e  m u n i c i p a l  
c o r p o r a t i o n .  If hi s  a p p l i c a t i o n  be  f a v o r a b l y  c o n­
s i d e r e d ,  a f r a n c h i s e  is o f f e r e d  u p o n  c e r t a i n  c o n d i t i o n s .  
T h i s  o f f e r  the a p p l i c a n t  m a y  a c c e p t  or r e f u s e .  If a c­
c e p t e d ,  the f r a n c h i s e  p r o v i s i o n s  b e c o m e  b i n d i n g  on all 
p e r s o n s  c o n c e r n e d ,  s a ve  as h e r e t o f o r e  n o t e d  as to p r o­
v i s i o n s  f i x i n g  r a t e s . . . .

';! It m i g h t  w e l l  be t h a t  r e s p o n d e n t  w o u l d  f i n d  it c o n v e n­
ts i e n t  to p r o c u r e  an e a s e m e n t  ove r pr i v a t  e~~p r o p e r  ty

o u t s i d e  t h e  m u n i c i p a l  l i m i t s ,  for t h e  p u r p o s e  of  p l a c i n g  
9"  i t s  p o l e s  a n d  wi res . M o n e y  p a i d  for s u c h  a n  e a s e m e n t
!l w o u l d  c e r t a i n l y  be p r o p e r l y  c l a s s e d  as  a n  o p e r a t i n g

10 ' e x p e n s e .  It s e e m s  r e a s o n a b l e  to c o n s i d e r  t h a t  p a y m e n t
''j of a c e r t a i n  p r o p o r t i o n  of r e s p o n d e n t ' s  g r o s s  i nc o m e

1 1  c o l l e c t e d  f r o m  ra te  p a y e r s  w i t h i n  th e  c i t y  l i m i t s  be
'j c o n s i d e r e d  as c o m p e n s a t i o n  for u s e  of s t r e e t s ,  if no

1 2  o t h e r  p r o v i s i o n  ha s  be en  m a d e  for th e  p a y m e n t  for the
>! p r i v i l e g e .  S u c h  f r a n c h i s e  p a y m e n t s ,  if c o n s i d e r e d  as

13  ̂  c o m p e n s a t i o n  for the us e of the s t r e e t s ,  w o u l d  be
p r o p e r l y  c l a s s e d  as a g e n e r a l  o p e r a t i n g  e x p e n s e .

14 _

^  II S t a t e  ex rel. P a c i f i c  T e l e p h o n e  & T e l e g r a p h  Co. v. D e p a r t m e n t  of

16

17

18

19

20 

2 1  

22
23 ,

24 :

25 

26 *1.1
27

‘P u b l i c  S e r v i c e , 142  P . 2d 498, 5 3 5 - 5 3 6  (Wash. 1 9 4 3 ) .  In sum, t h e
:I

W a s h i n g t o n  c o u r t  t h o u g h t  it no t  u n r e a s o n a b l e  to c o n c l u d e  t h a t  a 

v e r y  b r o a d  v i e w  o f the m a t t e r  c a n  e q u a t e  a f r a n c h i s e  fee an d e a s e­

m e n t  fe e  a s b o t h  b e i n g  an e x e r c i s e  b e t w e e n  a u t i l i t y  and p r o p e r t y  

o w n e r  in r e a c h i n g  an  a p p r a i s a l  of  p r o p e r t y  v a l u e  w h i c h ,  in tu rn,  

s h o u l d  r e c e i v e  c o n s i s t e n t  t r e a t m e n t  in r a t e m a k i n g .  Th e  c o u r t  did, 

h o w e v e r ,  a l l o w  m u n i c i p a l  t a x e s  to be r e c o v e r e d  o n l y  fr o m s u b­

s c r i b e r s  w i t h i n  the m u n i c i p a l i t y .  j

In Utah, on the o t h e r  hand, t h e  c o u r t  r e g i s t e r e d  b e -
ii

w i l d e r m e n t  a t  the W a s h i n g t o n  a p p r o a c h  a nd  in a p a i r  of c a s e s  c o n -  

f i r m e d  the  p r o p r i e t y  of c o n f i n i n g  r e c o v e r y  of  f r a n c h i s e  fees to
i
I

s u b s c r i b e r s  w i t h i n  the a s s e s s i n g  m u n i c i p a l i t y .  O g d e n  C i t y  v. j

j I

. P u b l i c  S e r v i c e  C o m m i s s i o n ,  260 P . 2d 751 ( C a se  I), 754 (Case II)
28 ,

( U t a h  1 9 5 3 ) .  T h e  c o u r t  t h e r e  s t a t e d :
29

3° T h e  q u e s t i o n  r e m a in s:  C a n  the C o m m i s s i o n  p e r m i t  a u t i l­
ity to c h a r g e  and bi ll  s u b s c r i b e r s  of an  a r e a ,  for p a y -

31 m e n t  of  i m p o s t s  on the c o m p a n y  l e v i e d  b y  l o c a l  g o v e r n­
m e n t a l  a u t h o r i t y  of that a r e a ?

32

U-83-74 ( 7 ) / U - 83-79(4)
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6 ’

7 :i

0

9 ..
I

10 . 

11 

12 :

13

14 •
■i

15 , 

1 6 j! 

17 :i

In a d i s t i n g u i s h a b l e  case, O g d e n  fi nd s s u p p o r t  for a 
n e g a t i v e  a n s w e r ,  and a n o t h e r  c a s e  a g r e e s  w h e r e  f r a n­
c h i s e s  o n l y  a r e  i n v o l v e d ,  bu t  d e s e r t s  h e r  an d s u p p o r t s  
t h e  C o m m i s s i o n ,  w h e r e  o t h e r  l e v i e s  ar e i m p o s e d , — a 
d i s t i n c t i o n  we  l o g i c a l l y  c a n n o t  p e r c e i v e ,  a l b e i t  t h e r e  
m a y  b e o n e .  But  c o m p e t e n t  and w e l l - r e a s o n e d  a u t h o r i t y  
a g r e e s  w i t h  t he  C o m m i s s i o n ,  a n d  c o n f o r m s  m o r e  n e a r l y  to  
t h e v i e w s  o f  t h i s  cou rt , p a r t i c u l a r l y  w h e r e ,  as h ere , 
e v e r - c h a n g i n g  a n d  p r o b a b l y  e v e r - i n c r e a s i n g  l o c a l  i m p o s t s  
a p p e a r  o n  th e  h o r i z o n  w h i c h  n e i t h e r  the  l e g i s l a t u r e  n o r  
t h e  c o m p a n y  to  d a t e  h a s  c o n t r o l l e d ,  and w h e r e ,  s h o u l d  w e  
c o n c l u d e  o t h e r w i s e ,  d i s c r i m i n a t i o n  w o u l d  f l u c t u a t e  in 
d i r e c t  p r o p o r t i o n  to th e a c t i o n s  of a m y r i a d  of l o c a l  
g o v e r n i n g  b o d i e s .  (Case I_.) ( F o o t n o t es o m i t t e d .  ) _________

;!

19 il
I?

20

260  P . 2d a t  753.

T h e  C o m p a n y ' s  p r e s i d e n t  a s s e r t e d  that in the p a s t ,  b e­
c a u s e  of  l o w e r  u n i t  o p e r a t i o n a l  co sts , d e n s e l y  p o p u l a t e d  
a r e a s  ( w h e r e  l o c a l  i m p o s i t i o n  g e n e r a l l y  p r e v a i l e d )  h a d  
b e n e f i t e d  o u t l y i n g  a r e a s  h a v i n g  no  i m p o s i t i o n s ,  s i n c e  
r a t e s  f o r  l i k e  s e r v i c e  w e r e  th e same, s t a t e w i d e ,  i r r e­
s p e c t i v e  o f  r e s i d e n c e  in or o u t  of a l o c a l  i m p o s i t i o n  
a r e a ,  w h i c h ,  in r e v e r s e ,  r e p r e s e n t e d  a d i s c r i m i n a t i o n  
a g a i n s t  u s e r s  in the a r e a s  w h e r e  su c h i m p o s i t i o n s  e x­
i s t e d .  T h e  a r g u m e n t  is s u g g e s t e d  that  th e  l o c a l  i m p o s t s  
t e n d  to l e s s e n  or n e u t r a l i z e  t he  d i s c i m i n a t i o n  a g a i n s t  
s u b s c r i b e r s  in n o n - i m p o s i t i o n  c o m m u n i t i e s .  B u t  n e u t r a­
l i z i n g  o n e  d i s c r i m i n a t i o n  by i n c r e a s i n g  a n o t h e r  is n o  
a n s w e r .  P u b l i c  p o l i c y  s e e k s  th e  e l i m i n a t i o n  of  as m a n y  
d i s c r i m i n a t i o n s  as p o s s i b l e  in a f i e l d  w h e r e  t o t a l  e l i­
m i n a t i o n  t h e r e o f  is d i f f i c u l t  or i m p o s s i b l e  of a c h i e v e­
m e n t .  I f  t h e  d i s c r i m i n a t i o n  a d v e r t e d  to e x i s t s  in fa ct,  
it is fo r  t h e  C o m m i s s i o n  to h e l p  w r i t e  it s o b i t u a r y ,  
r a t h e r  t h a n  to c a n c e l  its e f f e c t i v e n e s s  b y  p e r m i t t i n g  
th e c r e a t i o n  or p e r s i s t e n c e  in b e i n g  of a n o t h e r .  (C ase
n . )

260 P . 2d  a t  755.

21;* T h u s ,  e v e n  if the i n t e r c h a r  l e a b i l i t y  of a n n u a l  m un i c i p a l ,

22 c h a r g e s  a n d  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  is a c c e p t e d ,  t h e r e  isi

23 n o t  c l e a r  g u i d a n c e  f r o m  t h a t  p r o p o s i t i o n  a l o n e  as to h o w  s u c h
I* ;I i

24 \ e x p e n s e s  s h o u l d  be  r e c o v e r e d .  i
I! ij» .  !

z:>ji T h e  f o r e g o i n g  r e v i e w  of  t h e  d i s a d v a n t a g e s  to be e x p e r i -  j

26 e n c e d  b y  r a t e p a y e r s  u n d e r  s u r c h a r g e s  in g e n e r a l  and  for r e c o v e r y
i

27 of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  in p a r t i c u l a r ,  c o u p l e d  w i t h
i I

28 the q u e s t i o n  o f  f a i r n e s s  in an y e v e n t  of s i n g l i n g  o u t  s u c h  e x -
i

29 p e n s e s  f o r  r e c o v e r y  f r o m  m u n i c i p a l  s u b s c r i b e r s  al on e ,  is i n t e n d e d

3° to e s t a b l i s h  o n l y  t h a t  the p r o p o s e d  s u r c h a r g e s  ar e  n o t  the e m i -  i

3 1 - n e n t l y  e q u i t a b l e  v e h i c l e s  they a p p e a r e d  to be i n i t i a l l y .  N o n e -

32 t h e l e s s ,  the  C o m m i s s i o n  is no t i n t e n d i n g  at t hi s p o i n t  to r u l e  on

U- 8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4 )
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1

^ the  c i r c u m s t a n c e s  u n d e r  w h i c h  a s u r c h a r g e  m i g h t  be a p p r o p r i a t e .

2 T h e r e  a r e  i n e q u i t i e s  in v i s i t i n g  u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s
i .

3 o n  the g e n e r a l  r a t e p a y e r  as w e l l  as the s u b s t a n t i a l  p o l i c y  c o n -

4 s i d e r a t i o n  of  n o t  a d o p t i n g  an a p p r o a c h  t h a t  e n c o u r a g e s  a l l  m u n i c i -

5 p a l i t i e s  to p a s s  e x p e n s e s  to u t i l i t i e s  t h a t  w i l l  i n c r e a s e  u t i l i t y

6 -rates to all.  N o r  a r e  th e f u l l  r a n g e  of  o b s t a c l e s  p o s t u l a t e d  h e r e
ii

7 a p p l i c a b l e  to s u r c h a r g e s  for i t e m s  o t h e r  t h a n  r e l o c a t i o n  e x p e n s e s .
: i
ii

0 I n d e e d ,  t h e  C o m m i s s i o n  c o u l d  be o v e r s t a t i n g  at l e a s t  s o m e  c o n c e r n s  

i|
9 i n  the  f o r e g o i n g  a n a l y s i s .  H o w e v e r ,  t h i s  a n a l y s i s  d o e s  i l l u s t r a t e

10 the  c o n c e r n s  on b e h a l f  of the m u n i c i p a l  s u b s c r i b e r  w i t h  t h e  p r o -
i

1 1  p o s e d  s u r c h a r g e s  t h a t  m o v e d  the C o m m i s s i o n  to r e e x a m i n e  A S  4 2 . 0 5 . -
i j

1 2 25 1  and u l t i m a t e l y  c o n c l u d e  t h a t  an  e x p e n s e  to be s u r c h a r g e d  to
ii

1 3 " m u n i c i p a l  r a t e p a y e r s  m u s t  f i r s t  be r e a s o n a b l e  u n d e r  t h e  s t a t u t e .
it ' J

14 (c) R e a s o n a b l e n e s s  o f  U n r e i m b u r s e d  R e l o c a t i o n s

;| # •
1 5  (i) B e n e f i t / B u r d e n  S t a n d a r d  i

'• i*. *

16 T h e  C o m m i s s i o n  m u s t  f i r s t  c o n s i d e r  the c r i t e r i a  for a D -
!

1 7 p r a i s i n g  r e a s o n a b l e n e s s  u n d e r  AS  4 2 . 0 5 . 2 5 1 .  T h e  p r i m a r y  g u i d e

18 t h a t  p e r m e a t e s  a l l  C o m m i s s i o n  d e c i s i o n m a k i n g  u n d e r  A S  4 2 . 0 5  is i
i!

1 9 p r o t e c t i o n  of  t h e  l e g i t i m a t e  i n t e r e s t s  o f  u t i l i t y  r a t e p a y e r s ,  an d
r

20 t h e r e  is n o r e a s o n  for n o t  e m p l o y i n g  the  s a m e  g u i d e  in a p p r o a c h i n g  
!•

2 1 a n  i ss ue o f r e a s o n a b l e n e s s  w i t h  r e s p e c t  to m u n i c i p a l  a c t i o n s .

■I ,

22 For p r e s e n t  p u r p o s e s ,  t h e s e  l e g i t i m a t e  i n t e r e s t s  c a n  be ■

23 a b s t r a c t e d  f r o m  A S  4 2 . 0 5  as, s i m p l y ,  e n s u r i n g  that the  r a t e p a y e r
ji

24 p a y s  no m o r e  t h a n  r e a s o n a b l e  o p e r a t i n g  e x p e n s e s  an d the  f a i r  v a l u e

j!
25 o f  us ed  a n d  u s e f u l  p l a n t  e m p l o y e d  in th e p r o v i s i o n  o f s a f e  and

|i
26 a d e q u a t e  u t i l i t y  s e r v i c e .  In s h o r t ,  the u l t i m a t e  c o n c e r n  in a n yii
27 e v e n t  is t h a t  the r a t e p a y e r  in u t i l i t y  r a t e s  p a y s  no  m o r e  t h a n

28 f a i r  v a l u e  for a b e n e f i t  r e c e i v e d  or b u r d e n  g e n e r a t e d  by the
i
M )

29 u t i l i t y  in the o r d i n a r y  c o u r s e  of d e l i v e r i n g  r e a s o n a b l y  a d e q u a t e

•I . 8
30 s e r v i c e .ii
3  1 __________ :__________

«
8

32 It s h o u l d  be n o t e d  that thi s b e n e f i t / b u r d e n  t e s t  is o n l y  o n e

:• I

i

U - 8 3 - 7 4 (7 J / U - 8 3 - 7 9 I  4)
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1

1 A p p l y i n g  t h i s  t e s t  of  r e a s o n a b l e n e s s  in the  c o n t e x t  o f a

2 m u n i c i p a l  p r a c t i c e  of  d i r e c t i n g  u n r e i m b u r s e d  r e l o c a t i o n s  i r r e s p e c - '
i

3 t i v e  of an y  u t i l i t y  f a u l t ,  th e  e x p e n s e s  of w h i c h  m u s t  t h e n  be  !
;; I

4 r e c o u p e d  f r o m  c u s t o m e r s ,  th e  q u e s t i o n  is w h e t h e r  t h e r e  is a r a -
• i

S . t i o n a l  or s u b s t a n t i a l  c o n n e c t i o n  b e t w e e n  p a y m e n t  o f s u c h  e x p e n s e s

6 b y  r a t e p a y e r s  a n d c o g n i z a b l e  b e n e f i t  r e c e i v e d  or b u r d e n  o c c a s i o n e dii
7 ..by t h e  u t i l i t y  i n t h e  o r d i n a r y  c o u r s e  of  p r o v i d i n g  u t i l i t y  s e r v i c e

i:
8 ;to t h e  r a t e p a y e r .  If so, t h e n  th e  p r a c t i c e  is r e a s o n a b l e  w i t h

9 ' p e r h a p s  o n l y  a s e c o n d a r y  q u e s t i o n  o f i n s u r i n g  t h a t  the e x p e n s e s  

i!
10 a r e  c a l c u l a t e d  to be c o m m e n s u r a t e  to t h e  r e a s o n a b l y  r e l a t e d  b e n e -  

31 ii±x tfit or harm. If n o t  so  r e l a t e d ,  t he n,  as to t h o s e  u t i l i t i e s '
11 *

3-2 ' r a t e p a y e r s  w h i c h  t h e  C o m m i s s i o n  is c h a r g e d  to p r o t e c t  u n d e r  A S 

3-3 4 2 . 0 5 ,  the C o m m i s s i o n  m u s t  d e c l a r e  m u n i c i p a l  e f f o r t s  to d i r e c t

I

14 u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  as u n r e a s o n a b l e  w i t h i n  t h e

13 c o n t e m p l a t i o n  of A S  4 2 . 0 5 . 2 5 1 .

in d e t e r m i n i n g  w h e t h e r  or n o t  the  c o m m o n  l a w  r u l e  s a t i s -  

I 7 f i e s  the b e n e f i t / b u r d e n  test, it is r e l e v a n t  to e x a m i n e  t h e  h i s -  

18■t o r i c a l  j u s t i f i c a t i o n  for u n r e i m b u r s e d  r e l o c a t i o n  c h a r g e s .  T h e r e
i 1

19 a p p e a r s  to h a v e  b e e n  a n  e v o l u t i o n  in j u d i c i a l  o p i n i o n  o n  t h e  s u b -

20 j ec t. T h e  c o u r t  in B a l t i m o r e  G a s  a n d  E l e c t r i c  Co. v. S t a t e  R o a d s

2 1 C o m m i s s i o n , 134  A . 2d 3 1 2  (Md. 1 9 5 7 ) ,  h a d  b e f o r e  it a r e q u e s t  by

2 2 ,,the u t i l i t y  for r e l o c a t i o n  e x p e n s e s  i n c i d e n t  to the c o m m i s s i o n ' s  

2 3 . c o n s t r u c t i o n  of a t u n n e l .  In o r d e r i n g  c o m p e n s a t i o n  u n d e r  t h e

2 4 t h e o r y  t h a t  the s t a t u t o r y  s c h e m e  c r e a t i n g  and e m p o w e r i n g  th e  c o m -  

23 m i s s i o n  ha d a b r o g a t e d  the  c o m m o n  l a w  r u l e  th a t a p u b l i c  u t i l i t y

2 6 . m u s t  r e l o c a t e  f a c i l i t i e s  in p u b l i c  w a y s  at its own e x p e n s e  it m a d e

27 '

28 • (^ c o n t i n u e d )

29 t e s t  of r e a s o n a b l e n e s s  u n d e r  the s t a t u t e .  A S  4 2 . 0 5 . 2 5 1  a l s o  
c o n t e m p l a t e s  t h a t  a c h a l l e n g e d  m u n i c i p a l  p r a c t i c e  no t  d i s c r i m i n a t e ;

3 a m o n g  or a g a i n s t  u t i l i t i e s ,  and t h i s  a s p e c t  w i l l  a l s o  be e x a m i n e d  !
in the n e x t  s e c t i o n .  i

31. 1
! I

32 !

U - 8 3 - 7 4(7)/U-83-79(4)
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1

1 n e c e s s a r y  by i m p r o v e m e n t s  or e x t e n s i o n s  of t h e r o a d  s y s t e m ,  the

10

2 C o u r t  s t a t e d :

3 T h e  C o m m i s s i o n  a n d  t h e  C o m p a n y  a g r e e  t h a t  t h e c o n t r o l­
li n g  p a r t  of the s t a t u t e  is the p a r a g r a p h  of  Se c . 12 0

4 r e a d i n g :  'All p r i v a t e  p r o p e r t y  d a m a g e d  or d e s t r o y e d  in
c a r r y i n g  o u t  the p o w e r s  g r a n t e d  by t h i s  s u b - t i t l e  s h a l l

5 be r e s t o r e d  or r e p a i r e d  an d  p l a c e d  in i t s  o r i g i n a l
c o n d i t i o n  as n e a r l y  as p r a c t i c a b l e  or a d e q u a t e  c o m p e n s a­

te t i o n  m a d e  t h e r e f o r  * * * . 1:

-7 * * * *
•i

^ T h e  C o m m i s s i o n  c o n c e d e s  t h a t  if p r i v a t e  p r o p e r t y ,  o t h e r
t h a n  t h a t  of a u t i l i t y ,  l o c a t e d  in, on  or  u n d e r  S t a t e  

9 o w n e d  l and , is d a m a g e d  b u t  n ot  t a k e n  in the  c o u r s e  of
t h e b u i l d i n g  of a b r i d g e ,  m o t o r w a y  or t u n n e l ,  Se c . 1 2 0  
r e q u i r e s  th e  p a y m e n t  of  c o m p e n s a t i o n  for th e  d a m a g e s  
t h a t  o t h e r w i s e  w o u l d  be i n c i d e n t a l  or c o n s e q u e n t i a l  a n d  
so, d a m n u m  a b s q u e  i n j u r i a . Its e a r n e s t  a r g u m e n t  is t h a t  
t h e r e  is a f u n d a m e n t a l  d i f f e r e n c e  b e t w e e n  s t a t u t e s ,  o n

12 the one  h a n d ,  t h a t  m e r e l y  e x t e n d  to o w n e r s  of p r o p e r t y  
d a m a g e d  c o n s e q u e n t i a l l y ,  an d  n o t  d i r e c t l y ,  t h e  r i g h t  to

13 c o m p e n s a t i o n  e n j o y e d  by o w n e r s  of p r o p e r t y  t a k e n ,  and  
s t a t u t e s ,  o n  the  o t h e r  'w hi c h  d e n y  to t h e  S t a t e  the

14 p o l i c e  p o w e r  w i t h  r e s p e c t  to p u b l i c  u t i l i t y  f a c i l i t i e s
l o c a t e d  o n  t h e  p u b l i c  d o m a i n  * * *.'

15 r
* * * *

16

T h e r e  is no e s o t e r i c  or s a c r e d  d i f f e r e n c e — if t h e r e  is
1? an y  s i g n i f i c a n t  d i f f e r e n c e — b e t w e e n  the  p o l i c e  p o w e r  of

th e S t a t e  to i n j u r e  t h e  r i g h t s  of p r o p e r t y  of a u t i l i t y  
w i t h o u t  p a y i n g  f or  the i n j u r y  a n d  t h e S t a t e ' s  p o w e r  to 
so i n j u r e  t h e  r i g h t s  of p r o p e r t y  of e v e r y  o t h e r  o w n e r .

19 C a s e s  t h a t  h a v e  i m p o s e d  th e c o m m o n  l a w  b u r d e n  on the
u t i l i t y  s o m e t i m e s  h a v e  r e l i e d  o n  an i m p l i e d  l i m i t a t i o n  
or c o n d i t i o n  t h a t  t h e  c o m p a n y  w i l l  m o v e  its f a c i l i t i e s  
at it s o w n  e x p e n s e  if the  p u b l i c  i n t e r e s t  r e q u i r e s

21 m o v i n g  but,  a s we s e e  it, the b e d r o c k  b a s i s  for th e  p o ­
li c e  p o w e r  to r e q u i r e  the m o v i n g  of u t i l i t y  f a c i l i t i e s

22 w i t h o u t  p a y i n g  c o m p e n s a t i o n ,  is th at  the S t a t e  d o e s  n o t
t a k e  p r o p e r t y  w i t h i n  t h e m e a n i n g  of the C o n s t i t u t i o n

23 and, t h e r e f o r e ,  is n o t  r e q u i r e d  to pay. B e c a u s e  it h a s
no t  t a k e n  t h e  p r o p e r t y ,  th e d a m a g e  to the o w n e r  is c o n­
s e q u e n t i a l  or i n c i d e n t a l ,  j u s t  as is th e d a m a g e  to o n e  
a b u t t i n g  the n e w l y  b u i l t  or i m p r o v e d  ro ad  or b r i d g e

25 w h o s e  p r o p e r t y  is n o t  t a k e n  but m e r e l y  d a m a g e d .  In b o t h
c a s e s  th e c o m m o n  l a w  ru l e has b e e n  th at  the l o s s  to the

26 o w n e r  w a s  d a m n u m  a b s q u e  i n j u r i a .

27 Id. at 3 1 4 - 3 1 5 ,  316, 318.

2® ; T h e  c o u r t  w e n t  o n  to c i t e  b o t h  its own  e a r l i e r  d e c i s i o n
.1

29

18

20

24

30

31

32

a n d  that of the N e w  Y o r k  C o u r t  in In re G i l l e n  P l a c e , 106 N . E . 2 d
i t

897, 900 (N.Y. 1 9 5 2 ) ,  for the p r o p o s i t i o n  th at  a u t i l i t y  l a y i n g
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VV. v  f,

r c

i  .1
f a c i l i t i e s  p u r s u a n t  t o f r a n c h i s e  h a s  a n  " i n c o r p o r e a l  h e r e d i t a m e n t "

2 j 
or p r o p e r t y  i n t e r e s t  in t h e  n a t u r e  of a n  e a s e m e n t  w h i c h  is a s u f -  .

3
f i c i e n t  p r o p e r t y  i n t e r e s t  for c o m p e n s a t i o n  u n d e r  t h e  s t a t u t e  in ,

4 g 
t h e  e v e n t  of d a m a g e .

5
As a l s o  s t a t e d  by  th e M a r y l a n d  c o u r t ,  t h e  c o m m o n  l a w

,, r u l e  h a s  a l t e r n a t i v e l y  b e e n  j u s t i f i e d  as  an " i m p l i e d  l i m i t a t i o n  or

7 | j
!! c o n d i t i o n "  o n  u t i l i z a t i o n  of m u n i c i p a l  s t r e e t s .  T h i s  a p p e a r s  to i

9 !

; be a r e f e r e n c e  t o  th e e a r l i e r  o b s e r v e d  v i e w  of  M c Q u i l l i n  (see pp.

10 ij

11 

12 •

13

14

15

16

17

18

19

20 

21
si

22 ;
i.

23

24 !
*

25

26

27

28

29

30

31

32

T h e  M a r y l a n d  C o u r t  h a d a l s o  d i s c u s s e d  th e  N e w  Y o r k  a p p r o a c h ,  
in w h i c h  the c o m m o n  l a w  ru le  is s t a t e d  as d e n y i n g  r e i m b u r s e m e n t  
fo r  r e l o c a t i o n s  d i r e c t e d  p u r s u a n t  t o  th e  g o v e r n m e n t a l  p o w e r s  o f  a 
m u n i c i p a l i t y  but a l l o w i n g  r e i m b u r s e m e n t  if t h e  r e l o c a t i o n s  a r e  
r e q u i r e d  to a c c o m m o d a t e  e i t h e r  a p r o p r i e t a r y  a c t i v i t y  of the 
m u n i c i p a l i t y  or a n o t h e r  u t i l i t y ' s  u s e  o f  the s t r e e t s .  T h e  m o s t  
s i g n i f i c a n t  a s p e c t  of the N e w  Y o r k  a p p r o a c h  a p p e a r s  t o  be the 
j u d i c i a l  r e l u c t a n c e ,  a b s e n t  the c l e a r e s t  l e g i s l a t i v e  s t a t e m e n t  
p o s s i b l e ,  to c o n s t r u e  s t a t u t o r y  l a n g u a g e  as s u f f i c i e n t l y  b r o a d  to 
a b r o g a t e  the c o m m o n  l a w  r u l e  a n d  p r o t e c t  a u t i l i t y ' s  i n t e r e s t s  in ! 
• f a c i l i t i e s  l a i d  i n  p u b l i c  r i g h t s - o f - w a y .  M a r y l a n d  d i s a g r e e d  w i t h  : 
s u c h  a r e s t r i c t i v e  i n t e r p r e t a t i o n  a n d  f u r t h e r  s u g g e s t e d  t h a t  N e w  j 
Y o r k  m i g h t  h a v e  a b a n d o n e d  this  a p p r o a c h  In r e  G i l l e n  P l a c e , i n  ! 
w h i c h  c o m p e n s a t i o n  w a s  a l l o w e d  for u t i l i t y  r e l o c a c t i o n  i n c i d e n t  to 
c o n s t r u c t i o n  of a m u n i c i p a l  bu s g a r a g e  an d s h o p ,  o n  t h e  t h e o r i e s  i 
t h a t  the  a c t i v i t y  wa s  p r o p r i e t a r y  a nd , in a n y  e v e n t ,  the u t i l i t y ' s  
i n t e r e s t s  w e r e  c o m p e n s a b l e  as e l i g i b l e  s u b s u r f a c e  s t r u c t u r e s  under; 
the c o n d e m n a t i o n  s t a t u t e  i n v o l v e d .  T h e  M a r y l a n d  C o u r t  o b s e r v e d  
t h a t  J u d g e  Fuld, w h o  h a d  a u t h o r e d  a p r e v i o u s  s i g n i f i c a n t  o p i n i o n  J 
in N e w  Y o r k  s u p p o r t i n g  a r e s t r i c t i v e  c o n s t r u c t i o n  a p p r o a c h ,  h a d  • 
d i s s e n t e d  v i g o r o u s l y .  C o n t r a r y  to the M a r y l a n d  C o u r t ' s  p r e d i c­
tio n ,  N e w  Y o r k  d i d  n o t  c o n t i n u e  its a r g u a b l y  t e n t a t i v e  s t e p  t o w a r d  
l i b e r a l i z a t i o n  o f  its a p p r o a c h  in t h e  s u b s e q u e n t  d e c i s i o n  of 
C o n s o l i d a t e d  E d i s o n  C o m p a n y  of N e w  Y o r k  v. L i n d s a y , 2 4 8  N . E . 2 d  150 
(N.Y. 19 6 9) , in w h i c h  J u d g e  Fuld, w r i t i n g  fo r  t h e  m a j o r i t y ,  d e n i e d  
c o m p e n s a t i o n ,  h o l d i n g  t h a t  In re G i l l e n  P l a c e  m u s t  be s t r i c t l y  
c o n f i n e d  to its f a c t s .  T h e  c o m m c n  l a w  r u l e  a l l o w s  e x c e p t i o n s ,  
e s s e n t i a l l y ,  o n l y  w h e n  the m u n i c i p a l i t y  'g oes i n t o  b u s i n e s s  f or  
it se lf ,'  and l e g i s l a t i v e  a b r o g a t i o n  of the r u l e  t o  th e  b e n e f i t  of 
u t i l i t i e s  m u s t  be v e r y  clear. U n d e r  the s t a t u t e s  i n v o l v e d  in that! 
c a s e ,  a u t i l i t y ' s  s u b s u r f a c e  r i g h t s  w e r e  n o t  i n t e n d e d  to be c o m -  j 
p e n s a b l e .  T h e  p o l i c y  b a s i s  for the a t t i t u d e  s e e m s  to be t h a t  so 
l o n g  as the u t i l i t y  d i d  n o t  p a y  the c i t y  a n y  m o n e y  for  s t r e e t  use,; 
it s h o u l d  not be c o m p e n s a t e d  for a r e l o c a t i o n  u n l e s s  the r e l o c a­
tio n  is r e q u i r e d  by  a n o t h e r  u t i l i t y  or the c i t y  i n c i d e n t  to t h e  
g e n e r a t i o n  of r e v e n u e s .  C o n s o l i d a t e d  E d i s o n  C o m p a n y , 248 N . E . 2 d  
a t  153.
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1 3-4  of this O r d e r )  w h i c h  c o n s i d e r s  the c o m m o n  l a w  r u l e  as an  i m -

2 p l i e d  c o n d i t i o n  o f  f r a n c h i s e s  u n l e s s  e x p r e s s l y  d i s c l a i m e d .  In

3 t h i s  c o n n e c t i o n ,  it s h o u l d  a l s o  be o b s e r v e d  t h a t  a f r a n c h i s e  is

4 d e f i n e d  as f o l l o w s :

5 in A m e r i c a n  l a w ,  a f r a n c h i s e  is d e f i n e d  as a s p e c i a l  
p r i v i l e g e  c o n f e r r e d  b y  t h e  g o v e r n m e n t  o n  i n d i v i d u a l s  or

6 c o r p o r a t i o n s  a n d  w h i c h  d o e s  n o t  b e l o n g  to t h e  c i t i z e n s  
of a c o u n t r y  g e n e r a l l y  by  c o m m o n  right, a n d  it is i m m a -

7 .f te ri a l  w h e t h e r  t h e  g r a n t  is m a d e  d i r e c t  by  t h e  l e g i s l a -
;! t u r e  or by a m u n i c i p a l i t y  to w h o m  the p o w e r  is d e l e -

3 ' gated.

9 I d . ,  S e c . - 3 4 . 0 3  a t  9 . M c Q u i l l i n  is in e s s e n c e  s t a t i n g  t h a t  a m u -  

, •’!
10 n i c i p a L i t y ' s  r i g h t  to m a n d a t e  u n r e i m b u r s e d  r e l o c a t i o n s  is an a s -

!

p e c t  of its r i g h t  to p r o h i b i t  en try .
•\

I 2 • W h i l e  t h e  s i g n i f i c a n c e  u n d e r  A l a s k a  l a w  of b o t h  the

;j f r a n c h i s e  ana c o n d e m n a t i o n  a p p r o a c h e s  to u n r e i m b u r s e d  r e l o c a t i o n s  

1^ w i l l  be e x p l o r e d  f u r t h e r  a t  a l a t e r  poi nt,  t he  a b o v e  v i e w s  of the

-1--3 s o u r c e  o f  the c o m m o n  l a w  r u l e  a p p e a r  to r e f l e c t  o n e  i m m e d i a t e l y
♦

16 =j r e l e v a n t  point: N o w h e r e  is the  rule j u s t i f i e d  o n  a t h e o r y  t h a t

17 jj i t s  i n v o c a t i o n  is i n t e n d e d  to c o m p e n s a t e  for a b u r d e n  i m p o s e d  by
t •

18 . n o r m a l  u t i l i t y  o p e r a t i o n s  or a b e n e f i t  r e c e i v e d  b y  t h e u t i l i t y  i n
if

19 its  n o r m a l  o p e r a t i o n s .  R a t h e r ,  the unreirabursed r e l o c a t i o n  e x-

20 p e n s e s  ar e  i n c u r r e d  p r i m a r i l y ,  if n o t  e x c l u s i v e l y ,  b e c a u s e  of a 

2 1 1 r o a d  or o th er c i v i c  p r o j e c t  of a m u n i c i p a l i t y  w h o s e  o c c u r r e n c e ,

22 t i m i n g ,  e xt e n t ,  a n d  n a t u r e  are t o t a l l y  a t  the d i s c r e t i o n  o f  the
I *

23 m u n i c i p a l i t y  and i r r e s p e c t i v e  of a n y  p a r t i c u l a r  u t i l i t y  a c t i v i t y

24 w i t h i n  the a f f e c t e d  r i g h t - o f - w a y .  C o n s e q u e n t l y ,  u n d e r  the b e n e -

25 ;i f i t / b u r d e n  t e s t  o f  r e a s o n a b l e n e s s ,  t h e  e x p e n s e s  fo r u n r e i m b u r s e d
I'

25 r e l o c a t i o n s  c a n n o t  be p a s s e d  on to th e  u t i l i t y ' s  c u s t o m e r s  as a
ji

27 ; r e a s o n a b l e  e x c h a n g e  for a b e n e f i t  r e c e i v e d  or b u r d e n  c a u s e d  by a
I

28 u t i l i t y  to the  m u n i c i p a l i t y  in the o r d i n a r y  c o u r s e  of the u t i l i -
il

29 . t y ' s  no rma l o p e r a t i o n s .

Ii
30 t I m p l i c i t  in the f o r e g o i n g  is a f u r t h e r  c o n c l u s i o n  t h a t

•I

21 •: u n r e i m b u r s e d  r e l o c a t i o n s  c a n n o t  be j u s t i f i e d  as a s p e c i e s  or 

32
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1 a l t e r n a t i v e  m a n i f e s t a t i o n  of a f r a n c h i s e ,  p e r m i t ,  or l i c e n s e  f e e  ,

2 1 e x a c t e d  in e x c h a n g e  fo r  t h e  r ig ht  t o  e n g a g e  in a u t i l i t y  e n t e r -  j
*•i ,

3 p r i s e  w i t h i n  m u n i c i p a l  b o u n d a r i e s ,  o r  at  l e a s t  to use m u n i c i p a l

4 r i g h t s - o f - w a y  in t h e  c o n d u c t  of t h a t  e n t e r p r i s e  w i t h i n  m u n i c i p a l

5 b o u n d a r i e s .  W h e t h e r  d e n o m i n a t e d  t h e  f r a n c h i s e ,  p e r m i t ,  or l i c e n s e

6 a u t h o r i t y  (and th e  t e r m s  f r e q u e n t l y  a p p e a r  i n t e r c h a n g e a b l e ) ,  t h e
i;

7 m u n i c i p a l  r i g h t  to  s p e c i a l  m o n e t a r y  e x a c t i o n s  f r o m  a u t i l i t y  s e e m s

.  ii
« to  be  p r e m i s e d  on e i t h e r  t h e " r e g u l a t o r y "  p o w e r  of the m u n i c i p a l i -
M

9 t y  to  r e a s o n a b l y  r e g u l a t e  th e e n t r y  a n d  c o n d u c t  of e n t e m r i s e s

,  ii
10 a f f e c t i n g  the p u b l i c  i n t e r e s t  and t o  be  c o m p e n s a t e d  for t h e  u c- 

lljjtivity, o r  t h e  " o w n e r s h i p "  p o w e r  of a m u n i c i p a l i t y  to d e n y  us e o f  1

-L /‘:its r i g h t s - o f - w a y  to p u b l i c  u t i l i t i e s  e x c e p t  on t e r m s  n e g o t i a t e d
(i

, - 1 . . .  1
i-3 .b e t w e e n  t h e  m u n i c i p a l i t y  an d u t i l i t y ,  i n c l u d i n g  p o s s i b l e  o n e - t i m e  •

iJ i , '1 4 a n d / o r  r e c u r r i n g  p a y m e n t s .  I

i Ji-> T h e  r e g u l a t o r y  a s p e c t  of f r a n c h i s i n g  w o u l d  n o t  s e e m
i • •  
i !■

16 a d e q u a t e  to s e r v e  a s  a j u s t i f i c a t i o n  for  u n r e i m b u r s e d  r e l o c a t i o n s .
•I

17 S u c h  a u t h o r i t y  to the  e x t e n t  r e c o g n i z e d  s h o u l d  o n l y  j u s t i f y  fees  

18! c o m m e n s u r a t e  w i t h  r e g u l a t o r y  or o t h e r  q u a n t i f i a b l e  c o s t  b u r d e n s

19 i m p o s e d  b y  th e u t i l i t y  o n  the m u n i c i p a l i t y ;  but, as o b s e r v e d ,  u n -

20 r e i m b u r s e d  r e l o c a t i o n s  a r e  n o t  b a s e d  o n  s u c h  u t i l i t y - o c c a s i o n e d

21 c o s t s .  H o w e v e r ,  f e e s  a s s o c i a t e d  w i t h  t h e  o w n e r s h i p  a s p e c t  of th e

22: f r a n c h i s e  a u t h o r i t y  w o u l d  s e e m  to be l i m i t e d  o n l y  by the v a l u e  to
I*

23 t h e  u t i l i t y  in b e i n g  a l l o w e d  to o p e r a t e  w i t h i n  the m u n i c i p a l i t y ,
».

24 so t h a t  th e u t i l i t y  d e a l s  w i t h  the m u n i c i p a l i t y  m u c h  as it w o u l d

25 w i t h  a p r i v a t e  p r o p e r t y  o w n e r  in n e g o t i a t i n g  an  e a s e m e n t .  As
l! #

26 n e i t h e r  o w n e r s h i p  f r a n c h i s e  fees  nor  u n r e i m b u r s e d  r e l o c a t i o n s  are

, 7 I! • • ’b a s e d  o n  u t i l i t y - o c c a s i o n e d  costs, o w n e r s h i p  f r a n c h i s i n g  c o u l d
!

28 a r g u a b l y  c o n s t i t u t e  a w e d g e  for the a l l o w a n c e  of u n r e i m b u r s e d
i

29 r e l o c a t i o n s  or o t h e r  c o n d i t i o n s  w i t h  f i n a n c i a l  i m p a c t  t h a t  a r e  n o t ’

30 l i m i t e d  by  r e g u l a t o r y  or o t h e r  q u a n t i f i a b l e  c o s t  b u r d e n s  i m p o s e d  

3 1 . by the u t i l i t y  o n  the  m u n i c i p a l i t y .  j 

32
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1 H o w e v e r ,  it s e e m s  c l e a r  t h a t  j u d i c i a l  p r e c e d e n t  and
» —

• t
2 s t a t u t e  in A l a s k a  p r e c l u d e  a n y  c o m p e n s a t i o n  b e i n g  p a i d  by a u t i -

!
3 l i t y  for  the v a l u e  of  e n g a g i n g  in a u t i l i t y  e n t e r p r i s e  w i t h i n

4 m u n i c i p a l  b o u n d a r i e s  or e v e n  w i t h i n  i t s  r i g h t s - o f - w a y .  In C h u g a c h

5 E l e c t r i c  A s s o c i a t i o n  v. C i t y  of A n c h o r a g e , 476 P . 2d 1 1 5  ( A l a s k a

6 j 1 9 7 0 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a d  b e f o r e  it a m u n i c i p a l  o r d i -

7 i n a n c e  t h a t  p u r p o r t e d  to r eq ui re  a u t i l i t y  iss ued  a c e r t i f i c a t e  of
«t
ii

8 p u b l i c  c o n v e n i e n c e  an d n e c e s s i t y  b y  t h i s  C o m m i s s i o n  u n d e r  A S  4 2 .0 5
:j

9 t o a l s o  a c q u i r e  a p e r m i t  to s e rv e c u s t o m e r s  w i t h i n  m u n i c i p a l  b o u n -

'!
10 d a r i e s ,  w h i c h  p e r m i t  in tu rn  r e q u i r e d  a s h o w i n g  of i n a d e q u a c y  of

•I

e x i s t i n g  s e r v i c e s .  T h e  c o u r t  r u l e d  t h e  o r d i n a n c e  c o u l d  n o t  stand,
I

12 ' s t a t i n g :

13 !|

14 ;
,1
■i

15

16

17 i

18

1 9 :

' Id. a t  123  
20 —

T h i s  d o e s  n o t  m e a n  th a t the C i t y  of A n c h o r a g e  is w i t h o u t  
j u r i s d i c t i o n  to c h a r g e  C h u g a c h  w i t h  the r e s p o n s i b i l i t y  
o f  m e e t i n g  r e a s o n a b l e  s t a n d a r d s  o f c o n s t r u c t i o n ,  l i m i t­
ing  it s  j o i n t  u s e  of  p u b l i c  w a y s  so as no t  to u n d u l y  
r e s t r i c t  t h e i r  u t i l i t y ,  o b t a i n i n g  an d  fi li n g  p l a n s ,  a n d 
p r o v i d i n g  th e c i t y  w i t h  o t h e r  i n f o r m a t i o n  to a l l o w  for 
t h e  p r o p e r  a d m i n i s t r a t i o n  of m u n i c i p a l  p o l i c e  p o w e r s .
It is o n l y  t h a t  p a r t  of the m u n i c i p a l  o r d i n a n c e  w h i c h  is 
a p p l i e d  i n c o n s i s t e n t l y  w i t h  o u r  s t a t e  laws t h a t  m u s t  
y i e l d . . . .  ( c i t a t i o n  om it t e d ) .  I t  me a ns , s i m p l y ,  t h a t  
t h e  c i t y  m a y  n o t  d e n y  C h u g a c h  t h e  r i g h t  to p r o v i d e  the 
e l e c t r i c a l  s e r v i c e  r e q u e s t e d  b y  P a r k  Lanes.

21
T h e  o p i n i o n  c l e a r l y  p r e e m p t e d  a n y  r i gh t o f  a m u n i c i p a l i -

22

23

24

25

26

’’ty to  d e n y  o p e r a t i n g  a u t h o r i t y  w i t h i n  m u n i c i p a l  b o u n d a r i e s  o n  

p u b l i c  i n t e r e s t  g r o u n d s  w h e r e  the u t i l i t y  has r e c e i v e d  o p e r a t i n g  

a u t h o r i t y  p u r s u a n t  to AS  4 2 . 0 5 . 10 T h u s ,  to the e x t e n t  e v e n  the 

r e g u l a t o r y  a s p e c t  o f the f r a n c h i s e  a u t h o r i t y  m i g h t  o t h e r w i s e

j u s t i f y  a fee  b e i n g  e x a c t e d  as a c o n d i t i o n  of e nt r y ,  t h e r e  w o u l d

'i
27

10,
2° j * ~ B y  r e a s o n a b l e  e x t r a p o l a t i o n ,  t h i s  d e c i s i o n  w o u l d  s e e m i n g l y

'■a l s o  a p p l y  to o t h e r  a r e a s  of p o t e n t i a l  p u b l i c  i n t e r e s t  r e g u l a t i o n  .
29 , by a m u n i c i p a l i t y  t h a t  the l e g i s l a t u r e  e n t r u s t e d  to the C o m m i s s i o n  

II in A S  4 2 . 0 5 . ,  s u c h  a s  ra t e r e g u l a t i o n .  It sh o ul d a l s o  be  o b s e r v e d
30 t h a t  th e d e c i s i o n  r e f l e c t e d  a p r e e m p t i o n  of m u n i c i p a l  a u t h o r i t y  in 

the s u b j e c t  a r e a ,  n o t  a t w o - t i e r e d  a p p r o a c h  with the m u n i c i p a l i t y
31- f u n c t i o n i n g  as a f i r s t  f o r u m  and th e C o m m i s s i o n  as a s e c o n d  or ap-

! p e a l s - t y p e  fo rum. '
32 :
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1 1; s e e m  to be n o  s u c h  a u t h o r i t y  in  A l a s k a .  R e g u l a t o r y  e n t r y  is

co

■O = °
P  O  a O' w c  a -v <
JC
w
a

2 : c o n t r o l l e d  b y  s t a t e  s t a t u t e .
li

3 ii T h e  o p i n i o n  did a c k n o w l e d g e  t h e  s u r v i v a l  u n d e r  its ra -

4 i1 t i o n a l e  o f  c e r t a i n  m u n i c i p a l  p o w e r s  o v e r  r i g h t - o f - w a y  a c t i v i t i e s ,
'!

5 !: w h i c h  w o u l d  a l l o w  r e g u l a t o r y  c o n t r o l  in m a t t e r s  no t  t y p i c a l l y  reg-.

!: | 
8 u l a t e d  b y  an a g e n c y  s u c h  a s th e C o m m i s s i o n .  M o r e o v e r ,  a f t e r  t h e  \

7 ;! C h u g a c h  c a s e  w a s  s u b m i t t e d  for d e c i s i o n ,  the L e g i s l a t u r e  e n a c t e d

.  fl
u A S  4 2 . 0 5 . 2 5 1  w h i c h ,  a s  p r e v i o u s l y  q u o t e d  but u s e f u l  to  r e s t a t e
ji

9 'h e r e ,  p r o v i d e s  in it s f i r s t  s e n t e n c e  as f oll ow s:
!!

10

H i j

12 ii
i;

13

14 |i

U t i l i t i e s  h a v e  t h e  r i g h t  to  a p e r m i t  to use p u b l i c  
s t r e e t s ,  a l l e y s ,  and o t h e r  p u b l i c  w a y s  of a c i t y  or 
b o r o u g h ,  w h e t h e r  ho m e ru le  or o t h e r w i s e ,  u p o n  p a y m e n t  of 
a r e a s o n a b l e  p e r m i t  f e e  a n d  on  r e a s o n a b l e  t e r m s  an d  
c o n d i t i o n s  a n d  w i t h  r e a s o n a b l e  e x c e p t i o n s  t h e  c i t y  or 
b o r o u g h  r e q u i r e s .

T h e  L e g i s l a t u r e  t h u s  d i r e c t l y  c o n f e r r e d  o n  r e g u l a t e d

15
u t i l i t i e s  th e r i g h t  t o use m u n i c i p a l  r i g h t s - o f - w a y .  T h e  m u n i c i­

p a l i t y ,  b y  l o g i c a l  i m p l i c a t i o n ,  w a s  d e n i e d  a u t h o r i t y  t o  g r a n t  or
16

I
w i t h h o l d  s u c h  r i g h t s  and, w i t h  it, t h e  a u t h o r i t y  to n e g o t i a t e  o n  a

17 •!
!• 1 

^  j; v a l u e  b a s i s  w i t h  t h e  u t i l i t y .  T h e  o n l y  a u t h o r i t y  m u n i c i p a l i t i e s  \

^ ; p o s s e s s  o v e r  u t i l i t y  a c t i v i t i e s ,  w h e t h e r  un der t h e  t e r m s  f r a n -

^ j ' c h i s e ,  p e r m i t ,  o r l i c e n s e ,  is t h e  a u t h o r i t y  to p o l i c e  r i g h t - o f - w a y

u s a g e  e s s e n t i a l l y  a s  i l l u s t r a t e d  in C h u g a c h  and to i m p o s e  f e e s

22

23

c o m m e n s u r a t e  w i t h  t h a t  a c t i v i t y ,  w i t h  e v e n  the r e a s o n a b l e n e s s  of

I i
b o t h  the a c t i v i t y  a n d  fee  s u b j e c t  to r e v i e w  b e f o r e  t h i s  C o m m i s s i o n

24 ..ji
25 ji

u n d e r  the r e m a i n i n g  p r o v i s i o n s  o f  A S  4 2 . 0 5 . 2 5 1 .
11

Hr
26 !i

!*
2 7 :.• j

ii
28 j

29 '
1;

30
• i

31:

32

J"*'The s t a t u s  o f  m u n i c i p a l  a u t h o r i t y  over u t i l i t i e s  as a re­
s u l t  of t h e  s t a t u t o r y  s c h e m e  in A l a s k a  s e e m s  to be t h a t  r e f l e c t e d  ,
i n  the f o l l o w i n g  p a s s a g e s  f r o m  M c Q u i l l i n , s u p r a .

In the  a b s e n c e  of c o n s t i t u t i o n a l  l i m i t a t i o n s ,  the c r e a­
t i o n  of a s t a t e  p u b l i c  s e r v i c e  c o m m i s s i o n  m a y  h a v e  the 
e f f e c t  of a b r o g a t i n g  all c o n f l i c t i n g  r e g u l a t o r y  p o w e r s  
t h e r e t o f o r e  v e s t e d  in m u n i c i p a l i t i e s ,  or e v e n  of t a k i n g  
f r o m  m u n i c i p a l i t i e s  all c o n t r o l  ov er  p u b l i c  u t i l i t i e s ,  
e x c e p t  the  p o w e r  to e n f o r c e  m u n i c i p a l  p o l i c e  a n d  s a n i­
tary r e g u l a t i o n s  and  o t h e r  r e g u l a t i o n s  a u t h o r i s e d  u n d e r  
the p o l i c e  p o w e r ,  an d th e  p o w e r  to g r a n t  f r a n c h i s e s  u p o n  
the t e r m s  a n d  in the m a n n e r  p r e s c r i b e d  by law. ( C i t a­
tio n s  o m i t t e d ) .  Id., Sec. 3 4. 0 9 .
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1

;l
1 For t h e s e  r e a s o n s ,  t h e  C o m m i s s i o n  c o n c l u d e s  t h a t  the
i?

2 !

•!

i i

14 ‘

il 

22

24 ii 

25'

29

so*!

32

( ^ c o n t i n e d )

4 ' A l l  f r a n c h i s e s  or p r i v i l e g e s  k n o w n  by t h a t  t e r m  p r o c e e d

•! f r o m  the s t a t e  in the e x e r c i s e  o f  its  s o v e r e i g n  p o w e r s .
5 ' T h e  p o w e r  to g r a n t  f r a n c h i s e s  r e s i d e s  i n the  sta te?  a n d

•j th e c i t y ,  in g r a n t i n g  a f r a n c h i s e ,  a c t s  as ag ent  for  t h e
6 I s ta t e .  S o m e t i m e s  the r i g h t  to u s e  the s t r e e t s  is c o n -

f e r r e d  b y  a g e n e r a l  s t a t u t e  or t he  c h a r t e r  o f  th e  c o m -
7 p a n y ,  or by a c o n s t i t u t i o n a l  p r o v i s i o n ,  and in s u c h  c a s e
!! the c o n s e n t  of the m u n i c i p a l i t y  is n o t  r e q u i r e d .  ( C i t a -

3 : t i o n s  o m i t t e d . )  Id., Sec.. 3 4 . 1 0 .

9 ! A  m u n i c i p a l i t y  c a n n o t  a b s o l u t e l y  r e f u s e  to a l l o w  t h e u s e
!| of its  s t r e e t s  by  a p u b l i c  s e r v i c e  c o m p a n y  w h e r e  the

10 r i g h t  to u s e the s t r e e t s  h a s  b e e n  u n c o n d i t i o n a l l y  g r a n t -
l| ed b y  t he  l e g i s l a t u r e .  S o  w h e r e  t h e r i g h t  t o  th e u s e  of

11 the s t r e e t s  has  b e e n  e x p r e s s l y  g r a n t e d  to a p u b l i c  s e r -
ij v i c e  c o m p a n y  by the l e g i s l a t u r e ,  n o  m u n i c i p a l  p o w e r  to

12 p r o h i b i t  s u c h  use of th e s t r e e t s  c a n  be i n f e r r e d  f r o m  
the  c l a u s e  in the g r a n t  t h a t  t h e  u s e  s h a l l  be  s u b j e c t  to

13 !j s u c h  r e g u l a t i o n s  and r e s t r i c t i o n s  a s  m a y  be i m p o s e d ,  
s i n c e  t h e  r e s t r i c t i o n s  t h e r e b y  i n t e n d e d  m u s t  be h e l d  to 
be r e s t r i c t i o n s  in th e n a t u r e  o f  r e g u l a t i o n s ,  and n o t  
r e s t r i c t i o n s  w h i c h  s h a l l  p r o h i b i t  th e  use, or i m p o s e  n e w

15 • c o n d i t i o n s  to  the p o w e r  to e x e r c i s e  the f r a n c h i s e .

15 i O n  t h e  o t h e r  hand, w h e r e  it  is p r o v i d e d  t h a t  the c o n s e n t
ij of t h e  m u n i c i p a l i t y  m u s t  be  o b t a i n e d -  b e f o r e  the s t r e e t s

1 7 - j  c a n  be used, a m u n i c i p a l i t y  h a s  p o w e r  to r e f u s e  to a l l o w
!, a p u b l i c  s e r v i c e  c o m p a n y  to u s e  its  s t r e e t s ,  and its

1® |i a u t h o r i t y  is no t l i m i t e d  t o  a r e a s o n a b l e  r e g u l a t i o n  o f
i' the  m e t h o d  of  u s i n g  the  s t r e e t s .  ( C i t a t i o n s  o m i t t e d . )

l 9 i Id.,  Sec. 34.19.
*i

2° ( if t h e  c o n s e n t  of the m u n i c i p a l i t y  is n e c e s s a r y  to th e
us e of s t r e e t s  by a p u b l i c  s e r v i c e  c o m p a n y ,  the m u n i c i -  

2111 p a l i t y ,  o n  g r a n t i n g  th e r i g h t  t o u s e  the  s t r e e t s ,  m a y
i m p o s e  c o n d i t i o n s  on the  c o m p a n y  w h i c h  w i l l  be b i n d i n g  
on it  if it a c c e p t s  t h e  r i g h t  t o  us e  the s t r e et s , or
c o n d i t i o n s  p r e c e d e n t  to be p e r f o r m e d  b e f o r e  the r i g h t s

23,: u n d e r  th e f r a n c h i s e  c a n  be c l a i m e d ,  p r o v i d e d ,  h o w e v e r ,
t h a t  s u c h  c o n d i t i o n s  a r e  n o t  f o r b i d d e n  by  th e c o n s t i t u­
t i o n  or s t a t u t e s  or i n c o n s i s t e n t  w i t h  c o n d i t i o n s  p r e­
s c r i b e d  by th e l e g i s l a t u r e ;  c o n d i t i o n s  th at  c o n f l i c t
w i t h  the p u b l i c  s e r v i c e  a c t  a r e  of  no  f o r c e  or e f­
fec t.. .

26..

!! If a c o m p a n y  is g r a n t e d  the  r i g h t  to us e s t r e e t s  by  t h e
27 , s t a t e ,  a m u n i c i p a l i t y  c a n n o t  i m p o s e  c o n d i t i o n s  as to

'j r a t e s  or the like, s i n c e  s u c h  c o n d i t i o n s  are n o t  p r o p e r
28 j p o l i c e  r e g u l a t i o n s  and in s u c h  a c a s e  no o t h e r  c o n d i­

t i o n s  c a n  be imposed. A n d  if a c o r p o r a t i o n  is a u t h o r­
ized by the l e g i s l a t u r e ,  by  c h a r t e r  or o t h e r w i s e ,  to u s e  
th e s t r e e t s  of a m u n i c i p a l i t y ,  it  h a s  b e e n  h e l d  t h a t  th e 
m u n c i p a l i t y  c a n n o t  c o m p e l  th e c o m p a n y  to s i g n  a c o n t r a c t

'! i m p o s i n g  s t i p u l a t i o n s  as to th e m a n n e r  of u s i n g  s t r e e t s ,
31;. a l t h o u g h  the m u n i c i p a l i t y  u n d o u b t e d l y  r e t a i n s  its p o w e r

to r e g u l a t e  the u s e of the s t r e e t s  by the c o m p a n y ,  in 
the e x e r c i s e  of the p o l i c e  p o w e r .  L i k e w i s e ,  c o n d i t i o n s

jU-83-74( 7 )/U-83-79 ( 4)
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\ *_ •) 
Ii

It

1 b e n e f i t / b u r d e n  t e s t  o f  r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1  d o e s  not

2 i n c l u d e  as a n e l e m e n t  of  c o g n i z a b l e  b e n e f i t  to th e  r a t e p a y e r  an y

3 p a y m e n t  to the m u n i c i p a l i t y  fo r t h e  v a l u e s  of t h e  r i g h t  to e n g a g e
!

4 in a u t i l i t y  e n t e r p r i s e  w i t h i n  m u n i c i p a l  b o u n d a r i e s  o r  w i t h i n

5 ^ m u n i c i p a l  r i g h t s - o f - w a y .  C o n s e q u e n t l y ,  the p r a c t i c e  o f  m a n d a t i n g

6 ' u n r e i m b u r s e d  r e l o c a t i o n s  c a n n o t  be s u s t a i n e d  on  th e  p r e m i s e  i t is !
I!

7 a ty p e  o f  p a y m e n t  to th e  m u n i c i p a l i  ty for t h e  v a l u e  o f  u t i l i z i n g

8 m u n i c i p a l  r i g h t s - o f - w a y .

_  I!
9 tj M o r e o v e r ,  t h e  C o m m i s s i o n  m u s t  r e g i s t e r  h e r e  a f u r t h e r
;}

10 f i n d i n g .  E v e n  if a v a l u e  a p p r o a c h  to p e r m i t  or f r a n c h i s e  f e e s  is

‘ i
H !! a p p l i c a b l e  in A l a s k a ,  t h e  c o m m a n d  in  A S  4 2 . 0 5 . 2 5 1  t h a t  s u c h  f e e s  

12 ,j be r e a s o n a b l e  i m p l i e s  t h a t  the  fee  in  q u e s t i o n  s h o u l d  be a c c o m -
I

ii

13. p a n i e d  b y  an i n t e n t  t o  a p p r o x i m a t e  v a l u e  or be a m e n a b l e  t o  a

1 4 c o r r e l a t i o n  to s u c h  v a l u e  if c h a l l e n g e d .  O n r e i m b u r s e d  r e l o c a -

!i
13 !tions, h o w e v e r ,  h a v e  n o  i n t e n d e d  c o r r e l a t i o n  to v a l u e .  N o r  a r e

.  J l
1 6 . . the y a m e n a b l t  to a n y  e f f o r t s  a t  s u c h  c o r r e l a t i o n  as, b y  n a t u r e ,

1 ? v t h e y  a r e  t o t a l l y  d e p e n d e n t  on t h e  g e n e r a l  s c o p e  o f  m u n i c i p a l  

I 8 c o n s t r u c t i o n  a c t i v i t y  in a p a r t i c u l a r  ye a r or p e r i o d  o f  y e a r s .

n n :l ■
19; T h e r e  is no w a y  t h e  u t i l i t y  or the  r a t e p a y e r  c a n  r a t i o n a l l y  budget'

|! ' j
20 ( for the e x p e n s e  w h i c h  c o u l d  w e l l  be s e v e r e  in a n y  p e r i o d .

II ‘
21.I

!i

2 2 i: ( ^ c o n t i n u e d )

2 3 i. in the g r a n t  of a f r a n c h i s e ,  o n  a c c e p t a n c e ,  c a n n o t
b e c o m e  a v a l i d  c o n t r a c t  w h i c h  w i l l  d i v e s t  t h e  m u n i c i ­
p a l i t y  of i t s  p o l i c e  p o w e r . . . .

{•

24 ”

ji
25- if c o n d i t i o n s  m a y  be i m p o s e d ,  t h e  m u n i c i p a l i t y  m a y

ii r e t a i n  th e r i g h t  to r e v o k e  the  l i c e n s e  or p r i v i l e g e  at
2 6 (! p l e a s u r e ,  or fo r b r e a c h  of c o n d i t i o n  or to p u r c h a s e  t h e

■ g r a n t e e ' s  p r o p e r t y  o n  the s t r e e t s  up o n the t e r m i n a t i o n
27 of the f r a n c h i s e .  A n d ,  t h e  m u n i c i p a l i t y  m a y  i m p o s e

I c o n d i t i o n s  o f  s e r v i c e ;  fix r at e s ;  l im it  the d u r a t i o n  of
the gr an t ;  r e q u i r e  r e s t o r a t i o n  of s t r e e t s . . . .28

29 . .. .An d it h a s  b e e n  h e l d  t h a t  t h e  c o n d i t i o n s  m u s t  be p e r­
fo r m e d  by t h e c o m p a n y  at i t s  o w n  e x p e n s e ,  it b e i n g  e s­
top p e d  f r o m  s a y i n g  t h a t  t h e  c o n d i t i o n s  a r e  n o t  r e a s o n­
able. ( C i t a t i o n s  o m i t t e d . )  Id., Sec. 3 4 . 3 6 ,  a t  9 5 - 9 6 .

iI
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1

, l  |

1 T h e  C o m m i s s i o n  d o e s  n o t  b e l i e v e  th e  L e g i s l a t u r e  i n t e n d e d

2 " the a l l o w a n c e  o f  r e a s o n a b l e  t e r m s  or c o n d i t i o n s  o f  u s a g e  of m u n i -  !

•! !
3 ' c i p a l  r i g h t s - o f - w a y  in A S  4 2 . 0 5 . 2 5 1  to i n c l u d e  p r a c t i c e s  w i t h  such:

4 : u n p r e d i c t a b l e  c o n s e q u e n c e s .  A c c o r d i n g l y ,  a n d  d e s p i t e  the  f a c t

5 ! t h a t  in a g i v e n  y e a r  th e  C o m m i s s i o n  c o u l d  c o n c e i v a b l y  s c a l e  d o w n  |

6 ; u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  to  no m o r e  t h a n  the r e a s o n a b l e

•I.
7 j r e n t a l  v a l u e  of t h e  m u n i c i p a l  r i g h t s - o f - w a y  for th e  y e a r ,  the
II "'•••

3 I C o m m i s s i o n  m u s t  h o l d  t h a t  the p r a c t i c e  of m a n d a t i n g  u n r e i m b u r s e d

9 !j r e l o c a t i o n s  is u n r e a s o n a b l e  e v e n  if m u n i c i p a l i t i e s  m a y  be c o m p e n -  

10 : s a t e d  for  the v a l u e  o f  r i g h t - o f - w a y  usa ge.

11 ! Th e r e a s o n a b l e  p r a c t i c e  in  t h e  e v e n t  v a l u e  c o m p e n s a t i o n1 2  j is a u t h o r i z e d  is fo r  th e  m u n i c i p a l i t y  to i m p o s e  a n  a n n u a l  fee e x -

13 ;; p r e s s l y  for t h a t  p u r p o s e  a n d  h a v e  a v a i l a b l e  a p p r o p r i a t e  s u p p o r t i n g
»

14 . m e t h o d o l o g y  an d d a t a  if t h e  fee is s u b s e q u e n t l y  c h a l l e n g e d .  T h i s. c i! .
-■--^constitutes the  o n l y  r a t i o n a l  a n d  r e s p o n s i b l e  a p p r o a c h  to v a l u e

ih
16 |j c o m p e n s a t i o n .

17 jj (ii) D i s c r i m i n a t i o n

If
18 I The b e n e f i t / b u r d e n  t e s t  s e t  f o r t h  h e r e i n  for m e a s u r i n g

11
i i

19;;r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1  s h o u l d  no t be t h e  e x c l u s i v e
i1j»

20 m e a s u r e  e m p l o y e d  b y  the  C o m m i s s i o n .  By its n a t u r e ,  a r e a s o  a b l e -  ijj I
21.. n e s s  s t a n d a r d  r e f l e c t s  a l e g i s l a t i v e  i n t e n t  t h * t  t h e  b o d y  v e s t e d

Ii -i

22 w i t h  s u c h  d i s c r e t i o n  s h o u l d  r e t a i n  a r e s i d u a l  c a p a c i t y  to r e c o g -  

23. n i z e  r e l e v a n t  e q u i t a b l e  c o n s i d e r a t i o n s  t h a t  in a p a r t i c u l a r  in-

24 ( s t a n c e  w o u l d  be i g n o r e d  or i n a d e q u a t e l y  t r e a t e d  u n d e r  an  i n f l e x -
I*

25 i b l e  f orm ul a. F o r  i n s t a n c e ,  a b e n e f i t / b u r d e n  t e s t  w o u l d  n o t  be

26 h e l p f u l  in the f a c e  of a d i s c r i m i n a t o r y  p o l i c y  by a m u n i c i p a l i t y  

t h a t  s u b j e c t e d  o n e  u t i l i t y  to " r e a s o n a b l e "  f e e s  or c o n d i t i o n s  y e t

28. i n s u l a t e d  o t h e r s  f r o m  th e  s a m e  i m p o s i t i o n s .  Yet,  it is d i f f i c u l t  

29 to a v o i d  c o n c l u d i n g  t h a t  s u c h  d i s c r i m i n a t i o n  s h o u l d  be a s i g n i f i -

3 0 ^ C a n t  a s p e c t  of r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1 .  N o r  s h o u l d  a 

31. d i s c r i m i n a t i o n  p o l i c y  be s u b j e c t  to c o n s i d e r a t i o n  o n l y  to the 

32 e x t e n t  o t h er  u t i l i t i e s  m a y  be i n v o l v e d .  If a n y  i n t e r e s t s  a r ei!
0-83-74(7)/U—8 3— 7 9( 4)
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1 ji simila?:ly s i t u a t e d  to a u t i l i t y ' s  w i t h  r e s p e c t  to a m u n i c i p a l

_  ii
^ ' e n d e a v o r ,  t h e n  t h e  u t i l i t y ' s  i n t e r e s t s  s h o u l d  be e n t i t l e d  to

!; l **
3 !; s i m i l a r  considei. j t i o n .““

T y p i c a l l y ,  t h e  a c t i v i t y  o c c a s i o n i n g  t h e  r e l o c a t i o n  m a n -4 !l

i f
5 ‘l d a t e  is a c i v i c  p r o j e c t  th at, w h i l e  p r o p e r  a n d l a w f u l  for th e

I!
6 ' m u n i c i p a l i t y  to u n d e r t a k e ,  c a r r i e s  w i t h  it a n  o b l i g a t i o n  to  m a k e

c o m p e n s a t i o n  for p r o p e r t y  i n t e r e s t s  a d v e r s e l y  a f f e c t e d  by the 

I u n d e r t a k i n g .  In o t h e r  w o r d s ,  the a c t i v i t y  o c c a s i o n i n g  the r e -  

l o c a t i o n  is o r d i n a r i l y  u n d e r t a k e n  p u r s u a n t  to t he  p r o p r i e t a r y  a n d

l°|!not the p o l i c e  p o w e r s  of  th e m u n i c i p a l i t y  ( w h i c h  l a t t e r  p o w e r

11 ! a r g u a b l y  is n o t  s u b j e c t  to the c o n s t r a i n t  of c o m p e n s a t i o n  to

12

13

14

15

a f f e c t e d  i n t e r e s t ) .  N o n e t h e l e s s ,  p u b l i c  u t i l i t i e s  a r e  d e n i e d  th e  '■

i
i p r o t e c t i o n  of  s u c h  c o m p e n s a t i o n .

T h e  C o m m i s s i o n  is of the o p i n i o n  t h a t  a u t i l i t y  l a y i n g  j 

^ f a c i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  h a s  by  v i r t u e  o f  c e r t i f i c a -

1 6 1! t i o n  of th is  C o m m i s s i o n  a n d  th e r i g h t s  g r a n t e d  in A S  4 2 . 0 5 . 2 5 1
|i

1? j; s u f f i c i e n t  i n t e r e s t  to be t r e a t e d  s i m i l a r l y  to  o t h e r  p e r s o n s  whose'

18., i n t e r e s t s  w o u l d  be p r o t e c t e d  in the  c o u r s e  o f  th e m u n i c i p a l  under-j

19 i- ta ki ng.  A c c o r d i n g l y ,  th e C o m m i s s i o n  c o n c l u d e s  c h a t  a m u n i c i p a l  ! 
!: :

20 p r a c t i c e  of m a n d a t i n g  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  i n c i d e n t  to

: a p r o p r i e t a r y  a c t i v i t y  of th e m u n i c i p a l i t y  is u n r e a s o n a b l e  as : 
I •
j p l a c i n g  a n  i n e q u i t a b l e  or u n d u l y  d i s c r i m i n a t o r y  b u r d e n  on a utili-j

i.ty's r a t e p a y e r s  to f i n a n c e  p u b l i c  i m p r o v e m e n t s .  T h i s  f i n d i n g  is  |

21 

22

23

|

24 jj i n d e p e n d e n t  of  the  e a r l i e r  f i n d i n g  t h a t  th e c o m m o n  l a w  rule is un -

25 j| r e a s o n a b l e  u n d e r  t h e  b u r d e n / b e n e f i t  t est . And, d e s p i t e  b e i n g  

26- b a s e d  on c o n s i d e r a t i o n s  t h a t  m i g h t  s u p p o r t  a j u d i c i c a l  f i n d i n g
!i

27 "
;»

28 ' 12
j It s h o u l d  be n o t e d  t h a t  the C o m m i s s i o n  is n o t  c o n s i d e r i n g
" the b e n e f i t / b u r d e n  t e s t  as n e c e s s a r y  but n o t s u f f i c i e n t  to j u s t i f y  

29 the  r e a s o n a b l e n e s s  of a q u e s t i o n e d  m u n i c i p a l  a c t i o n .  It is en - 
j t i r e l y  p l a u s i b l e  to s u p p o s e  t h a t  a m u n i c i p a l i t y  c a n  in c i r c u m -  ; 

1®' s t a n c e s  u n k n o w a b l e  a t th i s ti me  e s t a b l i s h  the r e a s o n a b l e n e s s  of a | 
. m u n i c i p a l  ac t i o n ,  n o t w i t h s t a n d i n g  t h a t  s u c h  a c t i o n  w o u l d  f ai l t h e j 

31- b e n e f i t / b u r d e n  test.

32 !

U - 8 3 - 7 4 (7 J/U-83-79(4 >
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c
\

•f 1
1 T h e  C o m m i s s i o n  d o e s  n o t  b e l i e v e  t h e  L e g i s l a t u r e  i n t e n d e d
'! j

2 the a l l o w a n c e  o f  r e a s o n a b l e  t e r m s  or  c o n d i t i o n s  of  u s a g e  o f  m u n i -  ,

H . !
3 c i p a l  r i g h t s - o f - w a y  in  AS  4 2 . 0 5 . 2 5 1  to i n c l u d e  p r a c t i c e s  w i t h  such:
.i

4 ' u n p r e d i c t a b l e  c o n s e q u e n c e s .  A c c o r d i n g l y ,  and  d e s p i t e  the f a c t

5 1 t h a t  in a g i v e n  y e a r  the  C o m m i s s i o n  c o u l d  c o n c e i v a b l y  s c a l e  d o w n

•j
6 ; u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s  to no m o r e  t h a n  th e r e a s o n a b l e

ii.
7 : r e n t a l  v a l u e  o f  t h e  m u n i c i p a l  r i g h t s - o f - w a y  fo r t h e y e a r ,  the

A
3 ; C o m m i s s i o n  m u s t  h o l d  th a t the p r a c t i c e  o f  m a n d a t i n g  u n r e i m b u r s e d  
ij “

9 ' r e l o c a t i o n s  i s u n r e a s o n a b l e  e v e n  if m u n i c i p a l i t i e s  m a y  be c o m p e n -

10

11

s a t e d  fo r the  v a l u e  o f  r i g h t - o f - w a y  u s a g e .

T h e  r e a s o n a b l e  p r a c t i c e  in t h e  e v e n t  v a l u e  c o m p e n s a t i o n  ̂

12. is a u t h o r i z e d  is fo r  t h e  m u n i c i p a l i t y  to i m p o s e  a n  a n n u a l  fee ex - ^

, ,  *1 I
J-^iipressly fo r t h a t  p u r p o s e  an d  h a v e  a v a i l a b l e  a p p r o p r i a t e  s u p p o r t i n g

i |

14 . m e t h o d o l o g y  a n d  d a t a  if the fee is s u b s e q u e n t l y  c h a l l e n g e d .  T h i s  :

1 c '• i
J--5 ; c o n s t i t u t e s  t h e  o n l y  r a t i o n a l  an d  r e s p o n s i b l e  a p p r o a c h  to v a l u e

i t•»
16 c o m p e n s a t i o n .

17

18

(ii) D i s c r i m i n a t i o n  

T h e  b e n e f i t / b u r d e n  t e s t  s e t  f o r t h  h e r e i n  for m e a s u r i n g

19 ; r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1  s h o u l d  not be th e  e x c l u s i v e
it .

20 m e a s u r e  e m p l o y e d  b y  t h e  C o m m i s s i o n .  By  its n a t u r e ,  a r e a s o n a b l e -
ii • *

21 . n e s s  s t a n d a r d  r e f l e c t s  a l e g i s l a t i v e  i n t e n t  t h a t  the  b o d y  v e s t e d
* •

22 w i t h  s u c h  d i s c r e t i o n  s h o u l d  r e t a i n  a r e s i d u a l  c a p a c i t y  to r e c o g -

23 n i z e  r e l e v a n t  e q u i t a b l e  c o n s i d e r a t i o n s  t h a t  in  a p a r t i c u l a r  in-
• *

2 4 1 s t a n c e  w o u l d  b e  i g n o r e d  or i n a d e q u a t e l y  t r e a t e d  u n d e r  an i n f l e x -

25,. ible f o r m u l a .  F r i n s t a n c e ,  a b e n e f i t / b u r d e n  t e s t  w o u l d  n o t  be
II

26, h e l p f u l  in th jc e  of  a d i s c r i m i n a t o r y  p o l i c y  by a m u n i c i p a l i t y  

o n  '•
/ / jjthat s u b j e c t e d  o n e  u t i l i t y  to " r e a s o n a b l e "  f e e s  or c o n d i t i o n s  y e t  

!{
28 ; i n s u l a t e d  o t h e r s  f r o m  the sa me  i m p o s i t i o n s .  Yet,  it is d i f f i c u l t

«l
29 . to a voi d c o n c l u d i n g  t h a t  su ch  d i s c r i m i n a t i o n  s h o u l d  be a s i g n i f i -

il
30, c a n t  a s p e c t  o f  r e a s o n a b l e n e s s  u n d e r  A S  4 2 . 0 5 . 2 5 1 .  Nor s h o u l d  a

ii
31. d i s c r i m i n a t i o n  p o l i c y  be s u b j e c t  to c o n s i d e r a t i o n  o n l y  to the 

32 e x t e n t  o t h e r  u t i l i t i e s  m a y  be i n v o l v e d .  If a n y  i n t e r e s t s  a r eii
iiii

U-83-74 (7 )/'U-83-79 ( 4 )
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s i m i l a r l y  s i t u a t e d  to a u t i l i t y ' s  w i t h  r e s p e c t  to a m u n i c i p a l

e n d e a v o r ,  t h e n  t h e  u t i l i t y ' s  i n t e r e s t s  s h o u l d  be e n t i t l e d  to

12 '
s i m i l a r  c o n s i d e r a t i o n .

T y p i c a l l y ,  the a c t i v i t y  o c c a s i o n i n g  the r e l o c a t i o n  m a n -  [

d a t e  is a c i v i c  p r o j e c t  that, w h i l e  p r o p e r  a n d  l a w f u l  for t h e  1

m u n i c i p a l i t y  to u n d e r t a k e ,  c a r r i e s  w i t h  it a n  o b l i g a t i o n  to m a k e

c o m p e n s a t i o n  for p r o p e r t y  i n t e r e s t s  a d v e r s e l y  a f f e c t e d  by t h e  

u n d e r t a k i n g .  In o t h e r  wo rds, t h e  a c t i v i t y  o c c a s i o n i n g  the r e­

l o c a t i o n  is o r d i n a r i l y  u n d e r t a k e n  p u r s u a n t  to the p r o p r i e t a r y  an d  

n o t  the p o l i c e  p o w e r s  of th e m u n i c i p a l i t y  (w hic h l a t t e r  p o w e r  

a r g u a b l y  is n o t  s u b j e c t  to the c o n s t r a i n t  of c o m p e n s a t i o n  to 

a f f e c t e d  i n t e r e s t ) .  N o n e t h e l e s s ,  p u b l i c  u t i l i t i e s  a r e  d e n i e d  the  

p r o t e c t i o n  of  s u c h  c o m p e n s a t i o n .

T h e  C o m m i s s i o n  is of t h e  o p i n i o n  t h a t  a u t i l i t y  l a y i n g  

f a c i l i t i e s  in m u n i c i p a l  r i g h t s - o f - w a y  h a s  by v i r t u e  of c e r t i f i c a­

ti o n  of t h i s  C o m m i s s i o n  and the r i g h t s  g r a n t e d  in A S  4 2 . 0 5 . 2 5 1  

s u f f i c i e n t  i n t e r e s t  to be t r e a t e d  s i m i l a r l y  to o t h e r  persons, w h o s e
i

i n t e r e s t s  w o u l d  be p r o t e c t e d  in t h e  c o u r s e  of the m u n i c i p a l  under-j 

t ak ing . A c c o r d i n g l y ,  the C o m m i s s i o n  c o n c l u d e s  t h a t  a m u n i c i p a l  !
i

p r a c t i c e  o f  m a n d a t i n g  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  i n c i d e n t  toJ
|

a p r o p r i e t a r y  a c t i v i t y  of the m u n i c i p a l i t y  is u n r e a s o n a b l e  a s  i

p l a c i n g  a n  i n e q u i t a b l e  or u n d u l y  d i s c r i m i n a t o r y  b u r d e n  o n  a u t i l i­

ty' s  r a t e p a y e r s  to f i n a n c e  p u b l i c  i m p r o v e m e n t s .  T h i s  f i n d i n g  is 

i n d e p e n d e n t  o f t h e  e a r l i e r  f i n d i n g  t h a t  t h e  c o m m o n  l a w  r u l e  is u n­

r e a s o n a b l e  u n d e r  th e  b u r d e n / b e n e f i t  te st. And, d e s p i t e  b e i n g  

b ase d on c o n s i d e r a t i o n s  th at  m i g h t  s u p p o r t  a j u d i c i c a l  f i n d i n g

12
.It s h o u l d  be n o t e d  t h a t  t h e  C o m m i s s i o n  is n o t  c o n s i d e r i n g  

the b e n e f i t / b u r d e n  t e s t  as n e c e s s a r y  bu t  n o t  s u f f i c i e n t  to }ustify' 
the r e a s o n a b l e n e s s  of  a q u e s t i o n e d  m u n i c i p a l  ac ti on . It is e n­
ti r e l y  p l a u s i b l e  to s u p p o s e  t h a t  a m u n i c i p a l i t y  can in c i r c u m­
st a n c e s  u n k n o w a b l e  a t  this ti me  e s t a b l i s h  the r e a s o n a b l e n e s s  of a 
m u n i c i p a l  a c t i o n ,  n o t w i t h s t a n d i n g  t h a t  s u c h  a c t i o n  w o u l d  fa il  the 
b e n e f i t / b u r d e n  test.

J-83-74(7 J / U -S3-79(4)
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' t u t i o n  (to be d i s c u s s e d  in the n e x t  s e c t i o n ) ,  t hi s f i n d i n g  is not

b a s e d  o n  s u c h  p o s s i b l e  u n c o n s t i t u t i o n a l i t y  b u t  on the a p p l i c a t i o n

. : of t h e  d i s c r e t i o n  c o n f e r r e d  on the C o m m i s s i o n  in A S  4 2 . 0 5 . 2 5 1  to 
4
it

^ ‘i n d e p e n d e n t l y  a p p r a i s e  the r e a s o n a b l e n e s s  of m u n i c i p a l  a c t i o n s

, a f f e c t i n g  r e g u l a t e d  u t i l i t i e s .b *•
7 '!• (iii) A d d i t i o n a l  C o n s i d e r a t i o n s :  S t a t u s  of  H i s t o r i c a l

Q !j J u s t i f i c a t i o n s  for R u l e  u n d e r  A l a s k a  La w

q P a . F r a n c h i s e  T h e o r y  (B- C  C a b l e  Co. v. C i t y  an d  B o r o u g h  o f  J u n e a u ) 

1Q 'j The p r e c e d i n g  s e c t i o n  i n d i c a t e d  t h a t  the  c o m m o n  l a w  rule

■j^lwas p r e m i s e d  o n  t h e  l a r g e r  m u n i c i p a l  p o w e r  to d e n y  e n t r y  u n d e r  the 

■̂2 •!o w n e r s h i p  a s p e c t  of  t h e  f r a n c h i s e  a u t h o r i t y .  But, as t h e  C o m m i s -  

i-J'sion c o n s t r u e d  the C h u q a c h  d e c i s i o n  a n d  AS  4 2 . 0 5 . 2 5 1 ,  t h a t  f r a n -

ji
14 c h i s e  p o w e r  w a s  d e n i e d  to m u n i c i p a l i t i e s  in A l a s k a  a nd , w i t h  it,

i!
- a n y  d e p e n d e n t  p o w e r s .  It is p o s s i b l e  th at  the  A l a s k a  S u p r e m e

ii*
;Court h a s  a l r e a d y  c o n f i r m e d  t h i s  v o i d i n g  of the f r a n c h i s e  p o w e r .
• i
. t

■jj  In B - C  C a b l e  C o m p a n y  v. C i t y  and  B o r o u g h  of J u n e a u ,
lj

1 8 's u P r a > t h e  A l a s k a  S u p r e m e  C o u r t  c o n s i d e r e d  a c o n t e n t i o n  t h a t  the

l g - p a s s a g e  i n  19 7 0 of A S  4 2 . 0 5 . 2 5 1 ,  AS  4 2 . 0 5 . 6 4 1 ,  and AS  2 9 . 4 8 . 0 5 0 ( a )
* *!

2 q ' e f f e c t e d  a l e g i s l a t i v e  w i t h d r a w a l  or d e n i a l  of the m u n i c i p a l  f r a n -

■' 13
c h i s e  a u t h o r i t y  in A l a s k a  as  to r e g u l a t e d  u t i l i t i e s .  T h e  c a s e

' i n v o l v e d  the c o n t i n u e d  l e g a l i t y  of a 3 p e r c e n t  f r a n c h i s e  f o r  p e r­

il
2 3 -m i t  fe es  s p e c i f i e d  in o r d i n a n c e s  a n t e d a t i n g  t he  a b o v e  s t a t u t o r y

ii
' p r o v i s i o n s .
ii

^ t h a t  the common law rule is inconsistent with the Alaska Consti-

25
j i X 3 .26 S e c t i o n  4 2 . 0 5 . 6 4 1  p r o v i d e s :  R e g u l a t i o n  b y  m u n i c i -
j! p a l i t y . T h e  c o m m i s s i o n ' s  j u r i s d i c t i o n  an d a u t h o r i t y  e x -

27 ' t e n d  to p u b l i c  u t i l i t i e s  o p e r a t i n g  w i t h i n  a c i t y  or
' b o r o u g h ,  w h e t h e r  h o m e  rule  or o t h e r w i s e .  In th e e v e n t

2 g j of a c o n f l i c t  b e t w e e n  a c e r t i f i c a t e ,  or de r , d e c i s i o n  or
jj r e g u l a t i o n  of the c o m m i s s i o n  an d a c h a r t e r ,  p e r m i t ,

2 g f r a n c h i s e ,  o r d i n a n c e ,  ru l e or r e g u l a t i o n  of s u c h  a l o c a l
:i g o v e r n m e n t a l  e n t i t y ,  t h e c e r t i f i c a t e ,  ord er , d e c i s i o n  or

3 0 '! r e g u l a t i o n  of t h e  c o m m i s s i o n  s h a l l  p r e v a i l .

2 ^ S e c t i o n  2 9 . 4 8 . 0 5 0 ( a )  p r o v i d e s :  F r a n c h i s e s  and p e r m i t s ,
i; (a) T h e  a s s e m b l y ,  a c t i n g  for a r e a s  o u t s i d e  c i t i e s  a n d  t h e

32

•!
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'

The  c o u r t  h e l d  t h a t  p r e - e x i s t i n g  f r a n c h i s e  a g r e e m e n t s  

z w e r e  v a l i d  u n l e s s  s u p e r s e d e d  by s p e c i f i c  o r d e r  of the C o m m i s s i o n

3 p u r s u a n t  to AS 4 2 . 0 5 . 2 5 1  a nd  A S  4 2 . 0 5 . 6 4 1 .  T h i s  s e e m s  to h a v e
• •

4 b e e n  b a s e d  on th e  c o u r t  e q u a t i n g  f r a n c h i s e s  an d p e r m i t s ,  c o n -

5 s i d e r i n g  f r a n c h i s e  o r d i n a n c e s  as  c o n t r a c t s ,  n o t i n g  t h a t  A S  4 2 . -  
ii j

8 , 0 5 . 6 4 1  c o n t a i n e d  a r e f e r e n c e  to v a l i d  " f r a n c h i s e s , "  a n d  h o l d i n g  >

7 ij |
' t h a t  the L e g i s l a t u r e  s h o u l d  n o t  be p r e s u m e d  to h a v e  i n t e n d e d  th e  j
!* I

" s t a t u t o r y  p r o v i s i o n s  t o o p e r a t e  r e t r o s p e c t i v e l y .  j
i! iQ :t

J '■ The u t i l i t y  h a d  a l s o  a d v a n c e d  a f u r t h e r  c o n t e n t i o n  th at
;i |

10 e v e n  if the f r a n c h i s e  or p e r m i t  f e e s  in t h a t  c a s e  w e r e  n o t  i n v a l -  ;

1 1 • i
-LX i d a t e d ,  t h e  3 p e r c e n t  f e e  s h o u l d  be v o i d e d  u n t i l  th e  c i t y  e s t a b -  j

12 l i s h e d  a r e a s o n a b l e  p e r m i t  f e e fo r t h e  u s e  of it s s t r e e t s  pu rsu an t^

•̂3 to A S  4 2 . 0 5 . 2 5 1 .  T h e  c o u r t  n o t e d  t h a t  t h i s  c o n t e n t i o n  ha d  a s  its

-̂4 p r e m i s e  t h a t  th e 3 p e r c e n t  fee, " . . . w a s  o r i g i n a l l y  d e s i g n e d  to
• i

15  ^ c o m p e n s a t e  the c i t y  fo r  u s e  o f m u n i c i p a l  s t r e e t s  an d  for  t h e  costs.

. o f  m u n i c i p a l  s u p e r v i s i o n  and  r e g u l a t i o n .  S i n c e  the l a t t e r  s e r -  

17  ̂ v i c e s  h a v e  now  b e e n  a s s u m e d  b y  t h e  A P U C ,  a p p e l l a n t  a r g u e s  t h a t  the! 

38 | r e a s o n a b l e n e s s  of  t h e  f e e  is s u b j e c t  to  d o u b t . "  1(3. a t n o t e  4. 

j I t  is n o t  c l e a r  f r o m  t h e  s t a t e m e n t  of  t h e p r e m i s e  w h e t h e r  it w a s  i

20 d e r i v e d  f r o m  the f a c t s  o f  the c a s e ,  r e p r e s e n t e d  a g e n e r i c  c o n -

2 1  t e n t i o n  of the u t i l i t y ,  or r e f l e c t e d  a c o n c l u s i o n  of  the c o u r t  as I
•. • •» ,

22 .to the l e g a l  p u r p o s e  an d  s c o p e  of f r a n c h i s e  or p e r m i t  f e e s  in

23  • A l a s k a .  T h e  c o u r t  r e j e c t e d  th e  c o n t e n t i o n  that it s h o u l d  v o i d  the
j:

24 3 p e r c e n t  fee o n  the  b a s i s  t h a t  t h e  r e a s o n a b l e n e s s  of th e  f e e  is

2 5  . w i t h i n  the o r i g i n a l  j u r i s d i c t i o n  o f  t h i s  C o m m i s s i o n  and t h e  utili-i 
Ii ;

28 ty  s h o u l d  f i r s t  t r y  its c a s e  o n  t h a t  p o i n t  b e f o r e  t h i s  b o d y .  :

27 : j

28 j

2 9  *

3 0  !!

31

32

13
( c o n t i n u e d )

c o u n c i l  a c t i n g  for  th e a r e a  w i t h i n  a c i t y  m a y  g r a n t  
f r a n c h i s e s ,  i n c l u d i n g  e x c l u s i v e  f r a n c h i s e  p r i v i l e g e s ,  
for the c o n s t r u c t i o n ,  o p e r a t i o n  or m a i n t e n a n c e  of b u s  
t r a n s p o r t a t i o n  s y s t e m s  a n d  p u b l i c  u t i l i t i e s  no t r e­
g u l a t e d  u n d e r  A S  4 2 . 0 5  and  m a y  p e r m i t  them the u s e  of  
s t r e e t s  and o t h e r  p u b l i c  p l a c e s  u n d e r  r e g u l a t i o n s  p r e­
s c r i b e d  by o r d i n a n c e .

U - 0 3 - 7 4 ( 7 )/ U — 8 3— 7 9 ( 4 ) 
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1 T h e  c o u r t ' s  f o c u s  in the o p i n i o n  o n  n o t  g i v i n g  r e t r o -
.1 !

2 s p e c t i v e  e f f e c t  a b s e n t  c l e a r  l e g i s l a t i v e  d i r e c t i o n  to the s u b j e c t
*; i

3 j s t a t u t o r y  p r o v i s i o n s  i m p l i e s  t h a t  t h e y  hav.i p r o s p e c t i v e  ef f e c t .

4 ; A s  th e  i s s u e  in c o n t e n t i o n  w a s  w h e t h e r  or n o t  t h e  L e g i s l a t u r e  had
'I

5 r e p e a l e d  m u n i c i p a l  f r a n c h i s i n g ,  the i m p l i c a t i o n  w a s  t h a t  th e c o u r t

6 c o n c l u d e d  a v o i d i n g  of the f r a n c h i s e  p o we r h a d  o c c u r r e d .  S i m i l a r -
i
i

7 ly, th e w o r d i n g  of  the p r e m i s e  o n  w h i c h  a c o n t e n t i o n  of u n r e a s o n -
!!

s : a b l e n e s s  of the f r a n c h i s e  fe e .might be s u s t a i n e d ,  c o u p l e d  w i t h  the
ii

9 a b s e n c e  o f a n y  q u a l i f i c a t i o n  o n  t h a t  p r e m i s e  w h i c h  c o u l d  h a v e  is-

10 . s u e d  as a m a t t e r  o f  g u i d a n c e  to the C o m m i s s i o n  w i t h o u t  n e c e s s a r i l y
i t  -  ,

11 d i s t u r b i n g  its o r i g i n a l  j u r i s d i c t i o n ,  s u p p o r t s  th e  c o n c l u s i o n  t h a t
*i

1 2 : p e r m i t  f e e s  a f t e r  th e e n a c t m e n t  of AS  4 2 . 0 5 . 2 5 1  s h o u l d  be l i m i t e d
It

13 ; to  o f f s e t t i n g  r e g u l a t o r y  b u r d e n s  and c o s t s  to th e  m u n i c i p a l i t y

1 4 a s s o c i a t e d  w i t h  r i g h t - o f - w a y  u s a g e  by a u t i l i t y ,  a n d  no t  i n c l u d e  

13 a n y  c o m p e n s a t i o n  to the m u n i c i p a l i t y  for the v a l u e  of the r i g h t -  

13 jj o f - w a y .  |

1 7 (i T h i s  d i s t i n c t i o n  b e t w e e n  p r o s p e c t i v e  a nd  r e t r o s p e c t i v e  j1 *
18 . o p e r a t i o n  of the 1 9 7 0  s t a t u t o r y  p r o v i s i o n s  c o u l d  be  s i g n i f i c a n t  as

ii

1^ H E A  d i d  n o t  a s s u m e  r e s p o n s i b i l i t y  for K e n a i  u n t i l  1 9 7 1  p u r s u a n t  to
Jl

20 a n  o r d i n a n c e / s a l e s  agreeme.it for the t h e r e t o f o r e  m u n i c i p a l l y  owned.
I

2 1 e l e c t r i c  u t i l i t y  s y st e m.  S i m i l a r l y ,  all  the r e l e v a n t  e v e n t s  in |

22 ,( t h e  M T A  s i t u a t i o n  o c c u r r e d  a f t e r  1970. C o n s e q u e n t l y ,  H E A ' s  and 

22 , M T A ' s  r i g h t s  and  o b l i g a t i o n s  p r e s u m a b l y  w o u l d  be t e s t e d  u n d e r  the
1.

24 : p r o s p e c t i v e  a p p l i c a t i o n  of  th e  s u b j e c t  s t a t u t o r y  p r o v i s i o n s .
!!

22 ! T h e  d i f f i c u l t y  w i t h  the B - C  C a b l e  d e c i s i o n ,  of c o u r s e ,1;t •
2 8 .j is t ha t it di d  no t  e x p r e s s l y  a f f i r m  that a p r o s p e c t i v e  v o i d i n g  of

2 *7 .. t h e  f r a n c h i s e  p o w e r  had o c c u r r e d  by  v i r t u e  of th e s u b j e c t  s t a t u -

'i
•itory p r o v i s i o n s  and, if so, to w h a t  ex t e n t  or in w h i c h  a s p e c t s .23

2 8 jjNor did the o p i n i o n  e x p r e s s l y  c o n f i r m  the r e g u l a t o r y  b u r d e n  t e s t  

3®hof r e a s o n a b l e n e s s  for p e r m i t  fe es  and, p r e s u m a b l y ,  o t h e r  a t t e m p t e d  

31- l i m i t a t i o n s .  T h e a b s e n c e  of s u c h  e x p r e s s  d e c l a r a t i o n s  w o u l d  s e e m  ! 

22 to r e f l e c t  an u n c e r t a i n t y  by the c o u r t  as to e i t h e r  the a c t u a l
1

U - 8 3 - 7 4 ( 7 1 / U - 8 3 - 7 9 (4) 
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i n t e n t  of the  l e g i s l a t u r e  or  the  c o n s e q u e n c e s  o f  p r e m a t u r e  s t a t e­

ment . I n d e e d ,  h a v i n g  o b s e r v e d  t h a t  A S 4 2 . 0 5 . 6 4 1  e x p r e s s l y  r e f e r s  

t o  f r a n c h i s e s  an d  a l s o  n o t i n g  in i t s  o p i n i o n  t h a t  p e r m i t s  a n d

A
4 f r a n c h i s e s  c a n  be  i n t e r c h a n g e a b l e  c o n c e p t s  a n d  t e r m s ,  t h e  c o u r t

5 c o u l d  h a v e  e n t e r t a i n e d  c o n c e r n  as to w h e t h e r  t h e  t e r m  " p e r m i t "  in
I;

6 1 A S  4 2 . 0 5 . 2 5 1  r e f l e c t e d  a l e g i s l a t i v e  i n t e n t  t h a t  c e r t a i n  a s p e c t s

7 .j o f  " f r a n c h i s e "  a u t h o r i t y  d i d  p e r s i s t  in t h e  n e w  l e g i s l a t i v e

3 s c h e m e .  If so, p r e m a t u r e  p r o p h y l a c t i c  a b r o g a t i o n ’of  f r a n c h i s i n g  

3 ’ a u t h o r i t y  c o u l d  h a v e  u n i n t e n d e d  c o n s e q u e n c e s .jj
10,! N o n e t h e l e s s ,  it  a p p e a r s  to the C o m m i s s i o n  t h a t  it w a s,, ii
-LX t he  c o u r t ' s  i n t e n t  to  v o i d  t h e  o w n e r s h i p  a s p e c t s  o f  m u n i c i p a l

; I

12 !l f r a n c h i s i n g  or p e r m i t t i n g  in  A l a s k a  w i t h  r e s p e c t  to  r e g u l a t e d
• i t

1 3  . u t i l i t i e s ,  l e a v i n g  i n t a c t  o n l y  t h o s e  r e g u l a t o r y  a s p e c t s  o f  p e r -

1 4 ; m i t t i n g  a n d  f r a n c h i s i n g  n o t  p r e e m p t e d  u n d e r  t h e  h o l d i n g  in C h u g a c h

1 5 E l e c t r i c  A s s o c i a t i o n  v. C i t y  of A n c h o r a g e , s u p r a . If t h i s  is
i

1® c o r r e c t ,  t h e n  t o  t h e  e x t e n t  the p r a c t i c e  o f  u n r e i m b u r s e d  r e l o c a -  

17 t i o n s  is p r e m i s e d  o n  or is v i e w e d  as an i n c i d e n t  o f  the o w n e r s h i p  ! 

13 !' a n d  n o t  r e g u l a t o r y  a s p e c t  of  f r a n c h i s i n g ,  t h e  A l a s k a  j u d i c i a r y  ;ii
13; w o u l d  a p p e a r  b y  n e c e s s a r y  i m p l i c a t i o n  to h a v e  a l r e a d y  r e j e c t e d  th e

• *

2 3 c o m m o n  la w  r u l e  as i n c o n s i s t e n t  w i t h  the s t a t u t o r y  l a w  of  A l a s k a .

!! I
2 1  : A d m i t t e d l y ,  h o w e v e r ,  the  C o m m i s s i o n  is  h e r e  s p e c u l a t i n g  I

i r

22 or p e r h a p s  p r e d i c t i n g  a h o l d i n g  of th e j u d i c i a r y .  A t  t h e  l e a s t ,  j

23 t h o u g h ,  the d e c i s i o n  in B - C  C a b l e  d i d s a n c t i o n  a C o m m i s s i o n  in - '

24 q u i r y  un der  A S 4 2 . 0 5 . 2 5 1  i n t o  the r e a s o n a b l e n e s s  of p a r t i c u l a r
• ;

25 f e e s  or t e rm s f o r  u t i l i z a t i o n  of m u n i c i p a l  r i g h t s - o f - w a y ,  and  d i d  | 

23 c o n f i r m  t h a t  u n d e r  A S  4 2 . 0 5 . 6 4 1  a d e t e r m i n a t i o n  o£ u n r e a s o n a b l e -
j:

27 n e s s  w o u l d  i n v a l i d a t e  t h e  fe e or p r a c t i c e .  S u c h  a p a r t i c u l a r

2® ‘ i n q u i r y  wa s u n d e r t a k e n  in th e p r e c e d i n g  s e c t i o n s  a n d  r e s u l t e d  in a.

23 C o m m i s s i o n  d e t e r m i n a t i o n  t h a t  the c o m m o n  l a w  r u l e  o f  u n r e i m b u r s e d

3 ^ r e l o c a t i o n s  is u n r e a s o n a b l e  b e c a u s e  (1) its n e c e s s a r y  (but. n o t

3 ^ s u f f i c i e n t )  p r e d i c a t e  to c o n s t i t u t e  a c o g n i z a b l e  u t i l i t y  b e n e f i t  

32
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1

1 is the e x i s t e n c e  o f  v a l u e  c o m p e n s a t i o n ,  b u t  th e L e g i s l a t u r e  a b r o -

2 g a t e d  t h a t  p r e m i s e ;  a n d  (2) b a s e d  on  the C o m m i s s i o n ' s  c o n s t r u c t i o n

3 of AS 4 2 . 0 5 . 2 5 1 ,  e v e n  if v a l u e  c o m p e n s a t i o n  is s t i l l  p e r m i s s i b l e ,

4 the p r a c t i c e  h a s  s u f f i c i e n t  u n d e s i r a b l e  c o n s e q u e n c e s  to  p r e c l u d e  

3 its a c c e p t a n c e  as  a r e a s o n a b l e  c o n d i t i o n  o f  r i g h t - o f - w a y  u s a g e .

6 B. I n s u f f i c i e n t  I n t e r e s t  for C o m p e n s a t i o n  (S t a t e  v. H a m m e r )

7 ;i It w i l l  a l s o  be r e c a l l e d  f r o m  B a l t i m o r e  Ga s  an d  E l e c t r i c
"i

8 Co. v. S t a t e  R o a d s  C o m m i s s i o n ,  s up r a ,  t h a t  e v e n  if v i e w e d  as a n

9 i n c i d e n t  o f  t h e  f r a n c h i s i n g  a u t h o r i t y ,  t h i s  is n o t  s u f f i c i e n t  

j u s t i f i c a t i o n  f o r th e c o m m o n  l a w  rule. T h e  u n d e r l y i n g  r e a s o n
j

11 u t i l i t y  i n t e r e s t s  in f a c i l i t i e s  l a i d  p u r s u a n t  to f r a n c h i s e  ar e
tlJl

1 2 h i s t o r i c a l l y  d e n i e d  c o m p e n s a t i o n  in the t y p i c a l  i n s t a n c e  of  re-  
i! _ .

11 l o c a t i o n s  i n c i d e n t  to a m u n i c i p a l  p r o p r i e t a r y  a c t i v i t y  is t h a t

I 4 s u c h  i n t e r e s t s  s e e m  to h a v e  b e e n  c l a s s i f i e d  as  " i n c o r p o r e a l  h e r e­

in d i t a m e n t s "  an d,  a s  s u ch , c o n s i d e r e d  d a m n u m  a b s q u e  i n j u r i a  or too 

1° i n s u b s t a n t i a l  a p r o p e r t y  i n t e r e s t  to m e r i t  p r o t e c t i o n  u n d e r  th e 

1^ :: t r a d i t i o n a l  w o r d i n g  a n d c o n s t r u c t i o n  of t h e  U n i t e d  S t a t e s '  and 

I 0 m o s t  s t a t e s '  c o n s t i t u t i o n a l  p r o v i s i o n s  r e q u i r i n g  c o m p e n s a t i o n  for

19 g o v e r n m e n t a l  t a k i n g s .  T h u s ,  the c o u r t  in B a l t i m o r e  G a s  and E l e c -

20 trie Co. w a s  r e q u i r e d  to  f i n d  in the  e n a b l i n g •l e g i s l a t i o n  c r e a t i n g  

2 1 t h e  c o n d e m n i n g  a u t h o r i t y  p a r t i c u l a r  l a n g u a g e  t h a t  w a s  c o n s t r u e d  as

22 i n t e n d i n g  to e n l a r g e  th e o t h e r w i s e  too n a r r o w  s t a t e  c o n s t i t u t i o n a l

23 p r o v i s i o n  o n  c o m p e n s a t o r y  t a k i n g  so as to r e n d e r  th e u t i l i t y ' s

24 i n t e r e s t  c o m p e n s a b l e  an d n o t  s u b j e c t  to th e  c o m m o n  l a w  ru le. |
;

23 T h e  s i g n i f i c a n c e  h e r e  of B a l t i m o r e  G a s  and E l e c t r i c  Co.
• 1

26 .. is that t h e s t a t u t o r y  l a n g u a g e .f o u n d  in t h a t  c a s e  to be s u f f i c i e n t
«l

2 ^ -for  c o m p e n s a t i o n  is s i m i l a r  to the  l a n g u a g e  c o n t a i n e d  in  Art. I,

28 jSec. 18, of  t h e  C o n s t i t u t i o n  of the S t at e o f  A l a s k a ,  w h i c h  p r o -

29 vides:
1!

30 :

11- It s h o u l d  be n o t e d  t h a t  B a l t i m o r e  G a s  an d E l e c t r i c  Co. v.
S t a t e  R o a ds  C o m m i s s i o n , s u p r a , at 31 7 -3 18 , c o n t a i n e d  a f a i r l y  

32 le n g t h y  r e b u t t a l  to the n o t i o n  that  th ere i s a n  i n h e r e n t  d i v i s i o n

U — 83 — 7 4 ( 7 ) / U — 8 3 — 7 9( 4) 
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P r i v a t e  p r o p e r t y  s ha ll  not b e  t a k e n  or d a m a g e d  for 
p u b l i c  u s e  w i t h o u t  just c o m p e n s a t i o n .

M o r e o v e r ,  a s  c o r r e c t l y  o bs er v e d  b y  MTA, t h e  A l a s k a  j u d i c i a r y  has 

c o n s t r u e d  t h i s  l a n g u a g e  as c r e a t i n g  a n  A l a s k a  c o m p e n s a t i o n  s t a n­

d a r d  b r o a d e r  t h a n  t r a d i t i o n a l l y  a l l o w e d .  I n  S t a t e  v. H a m m e r , 

s u p r a , t h e  c o u r t  h a d  b e f o r e  it a c o n t e n t i o n  t h a t  l o s t  p r o f i t s  

i n c u r r e d  b y  a l e s s e e  of c o n d e m n e d  p r o p e r t y  u n t i l  a n e w  b u s i n e s s  

s i t e  c o u l d  be p r o c u r e d  s h o u l d  be c o m p e n s a b l e .  A c k n o w l e d g i n g  that

the t r a d i t i o n a l  v i e w  w o u l d  de ny  s u c h  d a m a g e s ,  t h e  c o u r t  s t a t e d :

T h e  t r a d i t i o n a l  v i e w  had been  t h a t  s u c h  d a m a g e s ,  as p a r t  
j! of  t h e  c a t e g o r y  o f  i n c i d e n t a l  d a m a g e s ,  a r e  n o t  r e c o g­

n i z e d  in  e m i n e n t  d o m a i n  p r o c e e d i n g s ,  b e i n g  d a m n u m  a b s q u e  
i; i n j u r i a , a l o s s  w h i c h  does  not  g i v e  r i s e  to an a c t i o n

fo r d a m a g e s .  C o m p e n s a t i o n  has b e e n  d e n i e d  u n d e r  t h r e e  
t h e o r i e s :  t h a t  d a m a g e  to p e r s o n a l  p r o p e r t y  n e e d  n o t  be

1 c o m p e n s a t e d  for; that  the s t a t e  h a s  t a k e n  the  la nd  o n ly ,
a n d  n o t  th e  b u s i n e s s ;  and that t h e  d a m a g e s  a r e  to o 
s p e c u l a t i v e  to be a war ded . Th e f i r s t  t h e o r y  is i n -  

!; a p p l i c a b l e  in A l a s k a ,  s in ce  by s t a t u t e  an d  c a s e  law,
•) p e r s o n a l  p r o p e r t y  is i n c l u d e d  in the  c a t e g o r i e s  of

p r o p e r t y  fo r  w h i c h  the  c o n d e m n o r  m u s t  c o m p e n s a t e  the 
if o w n e r .  W e  d o  n o t  fi n d ei th er  of th e o t h e r  t h e o r i e s

s u f f i c i e n t l y  p e r s u a s i v e  to c a u s e  u s  to  d e n y  c o m p e n s a t i o n  
f o r  t h e  d a m a g e s  s u f f e r e d  here.

: Id. at 8 2 3  ( f o o t n o t e s  o m i t t e d ) .  A f t e r  o b s e r v i n g  t h a t  t he  U.S.

S u p r e m e  C o u r t  in  M i t c h e l l  v. U n i t e d  S t a t e s ,  2 6 7  U.S. 341 (1925),

I:
had  e m b r a c e d  t h e  s e c o n d  v i e w  that  d e s t r u c t i o n  of  a b u s i n e s s  is 

; m e r e l y  a n  u n c o m p e n s a b l e  i n c i d e n t  to the t a k i n g  of  p r o p e r t y ,  th e  

c o u r t  s t a t e d :

S e c o n d l y ,  M i t c h e l l  v. U n i t e d  S t a t e s , s u p r a , wa s  d e c i d e d  
:l u n d e r  th e  f i f t h  a m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u -
!. t i o n ,  w h i c h  u n l i k e  th e  A l a s k a  C o n s t i t u t i o n ,  d o e s  n o t
: e x p r e s s l y  r e q u i r e  c o m p e n s a t i o n  for d a m a g e  to p r o p e r t y .
'' F i n a l l y ,  th e r e a s o n i n g  of M i t c h e l l  is u n a c c e p t a b l e

26 .

30

31

32

14
( c o n t i n u e d )

27 b et w ee n p o l i c e  a n d p r o p r i e t a r y  a c t i v i t i e s  of a m u n i c i p a l i t y  
w i t h  r e s p e c t  to t h e  o b l i g a t i o n  to ma k e c o m p e n s a t i o n .  T h e

28 c o u r t’s v i e w  w a s  t h a t  all m u n i c i p a l  a c t i v i t i e s  p r o c e e d  f r o m  
the p o l i c e  p o w e r ,  and it is o n l y  the w o r d i n g  of  th e r e l e v a n t

29 c o n s t i t u t i o n a l  or s t a t u t o r y  p r o v i s i o n  t h a t  d i c t a t e s  w h e t h e r  
c o m p e n s a t i o n  s h a l l  be paid. It is not n e c e s s a r y  in t h i s  
d i s c u s s i o n  to d e p a r t  f r o m  th e c o n v e n t i o n a l  p r o p r i e t a r y / p o l i c e  
p o we r d i v i s i o n  as the C o m m i s s i o n  is c o n s i d e r i n g  o n l y  i n­
stan ce s in w h i c h  th e s u b j e c t  m u n i c i p a l  p r o j e c t  w o u l d  c a r r y  an 
o b l i g a t i o n  to p a y  c o m p e n s a t i o n  in the e v e n t  n o n u t i l i t y  
p r i v a t e  p r o p e r t y  w a s  t a k e n  d u r i n g  the c o u r s e  o f the p r o j e c t .

U-83-74 (7) / U - 8 3 - 7 9 (4 )
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b e c a u s e  it fa il s to p r o v i d e  a r e a l i s t i c  m e a s u r e  of  w h a t  
h a s  b e e n  taken. T h e  c o u r t  s i m p l y  i g n o r e d ,  for th e  , 
p u r p o s e  of c o m p e n s a t i o n ,  th e  d e s t r u c t i o n  of  M i t c h e l l ' s  
b u s i n e s s ,  c h a r a c t e r i z i n g  it a s 'an u n i n t e n d e d  i n c i d e n t  
o f  t h e  t ak in g.'  T h i s  c o u r t  w o u l d  p o o r l y  s e r v e  th e l a w  
i f  it  w e r e  to so b l i n d  i t s e l f  to the  r e a l i t i e s  of c o n­
d e m n a t i o n .

5 Ld. a t  8 2 4  ( f o o t n o t e s  o m i t t e d ) .  T h e  c o u r t  c o n t i n u e d  on

6 to s t a t e  it is i l l o g i c a l  to c o n s i d e r  l o s s  of p r o f i t s  too s p e c u l a -

7 tive i n  a c o n d e m n a t i o n  p r o c e e d i n g  b u t  s u f f i c i e n t l y  c e r t a i n  f o r  use 

0 , in o t h e r  c i v i l  c o n t e x t s ,  a n d  o b s e r v e d :

O u r  d i s s a t i s f a c t i o n  w i t h  th e r e a s o n i n g  u s e d  to d e n y  c o m­
p e n s a t i o n  for d a m a g e s  s u c h  as l o s s  of p r o f i t s  d u e  to 
b u s i n e s s  i n t e r r u p t i o n  is s h a r e d  by c o m m e n t a t o r s ,  and by  
c o u r t s ,  w h i c h  w h i l e  f e e l i n g  c o m p e l l e d  b y p r e c e d e n t  to 

H  d e n y  c o m p e n s a t i o n ,  h a v e  c o m m e n t e d  on  the  h a r s h n e s s  of
t h e  r e s u l t .  O t h er  c o u r t s ,  f a c e d  w i t h  i n t o l e r a b l y  in - 

l 2 e q u i t a b l e  results, h a v e  s i m p l y  r e j e c t e d  the t r a d i t i o n a l
v i e w s .  In L ub er  v. M i l w a u k e e  C o u n t y , 47 Wis. 76 271,

11 1 7 7  N . W . 2 d  380 (1970), t h e  W i s c o n s i n  S u p r e m e  C o u r t
. . . p o i n t e d  ou t  t h a t  o v e r  t i m e  th e us e  of the f a i r  m a r k e t  
v a l u e  m e a s u r e  of c o m p e n s a t i o n  a l o n e  h a d  b e c o m e  i n a d e­
q u a t e :

7 ' T h e  i m p o r t a n c e  of a l l o w i n g  r e c o v e r y  for i n c i d e n t a l
1® l o s s e s  h a s  i n c r e a s e d  s i g n i f i c a n t l y  s i n c e  c o n d e m n a t i o n

p o w e r s  w e r e  i n i t i a l l y  e x e r c i s e d  in t h i s  c o u n t r y .  D u r -  
I 7 i n g  t h e  e a r l y  use of s u c h  p o w e r ,  la nd  w a s  u s u a l l y  u n d e­

v e l o p e d  an d  t a k i n g s  s e l d o m  c r e a t e d  i n c i d e n t a l  lo s s e s .  
T h u s  t h e  fo rm e r  i n t e r p r e t a t i o n  of t h e  " j u s t  c o m p e n s a­
t i o n "  p r o v i s i o n  of our  c o n s t i t u t i o n  s e l d o m  r e s u l t e d  in 
t h e  i n f l i c t i o n  of i n c i d e n t a l  l o s s e s .  T h e  ru le  a l l o w i n g  
f a i r  m a r k e t  v a lu e for o n l y  t h e  p h y s i c a l  p r o p e r t y  a c t u a l­
ly t a k e n  c r e a t e d  no g r e a t  h a r d s h i p .  In m o d e r n  s o c i e t y ,  
h o w e v e r ,  c o n d e m n a t i o n  p r o c e e d i n g s  are n e c e s s i t a t e d  by  

23 n u m e r o u s  n e e d s  of s o c i e t y  a n d  ar e  i n i t i a t e d  by n u m e r o u s
a u t h o r i z e d  bodi es.  D u e  to th e fact p e o p l e  ar e o f t e n

22 c o n g r e g a t e d  in g i v e n  a r e a s  an d t h a t  we  h a v e  r e a c h e d  a
: s t a t e  w h e r e i n  r e - d e v e l o p m e n t  is n e c e s s a r y ,  c o m m e r c i a l

23 .. a n d  i n d u s t r i a l  p r o p e r t y  is o f t e n  t a k e n  in c o n d e m n a t i o n
p r o c e e d i n g s .  When, s u c h  p r o p e r t y  is tak en ,  i n c i d e n t a l

24 ; d a m a g e s  a r e v e r y  ap t  to o c c u r  an d in s o m e  of the c a s e s  
e x c e e d  the fair m a r k e t  v a l u e  o f  the a c t u a l  p h y s i c a l

23 p r o p e r t y  taken.'
I! >

2 ^ . T h e  c o u r t  c o n c l u d e d  t h a t  " t h e  r u l e  m a k i n g  c o n s e q u e n t i a l
d a m a g e s  d a m n u m  a b s q u e  i m u r i a  is, u n d e r  m o d e r n  c o n s t i -  

2 ' : t u t i o n a l  i n t e r p r e t a t i o n ,  d i s c a r d e d . "

28

29

30

I d . at 8 2 5 - 8 2 6  ( f o o t n o t e s  o m i t t e d ) .  Th e  c o u r t  c o n c l u d e d :

H a v i n g  r e v i e w e d  the c a s e s  f r o m  o t h e r  j u r i s d i c t i o n s  b o t h  
d e n y i n g  a n d  r e q u i r i n g  c o m p e n s a t i o n  for i n c i d e n t a l  d a m ­
age s ,  w e  turn to an e x a m i n a t i o n  of the r e l e v a n t  A l a s k a  
law. A r t i c l e  I, Sec. 18 of the A l a s k a  C o n s t i t u t i o n  p r o -  

33 v i d e s  t h a t  " p r i v a t e  p r o p e r t y  s h a l l  no t be t a k e n  or
d a m a g e d  for p u b l i c  use  w i t h > u t  just  c o m p e n s a t i o n " .

32 G i v e n  t h i s  m a n d a t e ,  we a r e  u n a b l e  to d e n y  t e m p o r a r y  l o s s

U —83— 74(7)/ U - 8 3 - 7 9 (4)
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1

m m m

C r ,

1

2

3

4

5

6 

7 

3 

9

10 

11 

12 ;

13

14

15

16

17 •

18  .

19 j20 21 :

22 .
i!

23 !:

24

25
i

26,

27

2 8  I

29

30

31

32

of p r o f i t s  d a m a g e s  to Ki to. H i s  b u s i n e s s  is ' p r o p e r t y ' r 
and it ha s b e e n  d i r e c t l y  d a m a g e d  by  the  s t a t e  in t a k i n g  
of his l e a s e h o l d .  H i s  d a m a g e s  h a v e  b e e n  f i x e d  b y  s t i p u­
lation. To d e n y  c o m p e n s a t i o n  for s u c h  d a m a g e s  w o u l d  
c o n t r a v e n e  the p o l i c y  b e h i n d  t h e  c o n s t i t u t i o n a l  p r o ­
visi on , t h a t  the c o n d e m n e e  s h o u l d  n o t  p a y  a h i g h e r  p r i c e  
for a p u b l i c  i m p r o v e m e n t  t h a n  d o  o t h e r  m e m b e r s  o f  the 
p u bl ic . T h e  c o n s t i t u t i o n  d o e s  n o t  r e q u i r e  K i t o  to m a k e  
a s p e c i a l  s a c r i f i c e  for the P e t e r s b u r g  H i g h w a y .

W e  ha v e i n d i c a t e d  in o t h e r  e m i n e n t  d o m a i n  c a s e s  t h a t  t h e  
; j u s t  c o m p e n s a t i o n  p r o v i s i o n  o f t h e  A l a s k a  C o n s t i t u t i o n
• r e q u i r e s  f u l l  i n d e m n i f i c a t i o n  of t h e  o w n e r  fo r p r o p e r t y

t a ke n or d a m a g e d . . . .As we  s t a t e d  in S t e w a r d  & G r i n d i e  
; Inc. v. S t a t e , 524 P . 2d 12 42  ( A l a s k a  19 74 ):

i i

'W i th ou t s u c h  a r u l e,  the S t a t e  f o r c e s  a p r o p e r t y  o w n e r  
i to p a y  a g r e a t e r  p o r t i o n  of t h e c o s t s  of a p u b l i c  p r o j­

ect th an  a n y  o t h e r  t a x p a y e r  m u s t  p a y  by a f f l i c t i n g  h i m  
w i t h  the u n a v o i d a b l e  e x p e n s e s  of c o n d e m n a t i o n .  P l a c i n g  

! s u c h  a b u r d e n  on  th e  p r o p e r t y  o w n e r  is n o  m o r e . . . j u s t
t h a n  a s s e s s i n g  a l e v y  a g a i n s t  h i m  bu t no  o t h e r s , '

Id. at 8 2 6 - 8 2 7  ( f o o t n o t e s  o m i t t e d ) .

Th e  a c k n o w l e d g m e n t  in H a m m e r  t h a t  a r e s t r i c t e d  v i e w  o f
i

c o n s t i t u t i o n a l l y  c o m p e n s a b l e  i n t e r e s t s  is n o t  s u i t a b l e  in m o d e r n  

t i m e s  w i t h  its h e a v y  p a c e  of g o v e r n m e n t a l  a c t i v i t y  an d  c o n d e m n a­

ti o n  is v e r y  m u c h  r e m i n i s c e n t  of t h e  p o l i c y  c o n s i d e r a t i o n s  invoked' 

b y  the c o u r t  in B a l t i m o r e  G a s  and E l e c t r i c  Co. to r e a d  th e s t a t u­

t o r y  p h r a s e  " d a m a g e s "  as  i n t e n d e d  to r e q u i r e  c o m p e n s a t i o n  for
I

u n r e i m b u r s e d  r e l o c a t i o n s .  And, e v e r y  b i t  as m u c h  as in the  i n­

s t a n c e  of an u n c o m p e n s a t e d  o wn er  of a d e s t r o y e d  b u s i n e s s ,  to d e n y  !

I
a u t i l i t y  c o m p e n s a t i o n  is to r e q u i r e  a u t i l i t y  r a t e p a y e r ,  w h e t h e r  

w i t h i n  or o u t s i d e  of a m u n i c i p a l i t y ,  to m a k e  a " s p e c i a l  s a c r i f i c e "  

or  p a y  "a l e v y  a g a i n s t  h i m  bu t  no o t h e r s . "  A c c o r d i n g l y ,  e v e n  if 

s o m e  a s p e c t s  of o w n e r s h i p  f r a n c h i s i n g  h a v e  s u r v i v e d  in the pr ese nt'
I

s t a t u t o r y  sc he me , th e c o m m o n  law r u l e  a l l o w i n g  a m u n i c i p a l i t y  to ! 

m a n d a t e  u n r e i m b u r s e d  u t i l i t y  r e l o c a t i o n s  n o n e t h e l e s s  a p p e a r s  be 

i n c o n s i s t e n t  w i t h  the C o n s t i t u t i o n  of th e S t a t e  of  A l a s k a .

(iv) C l a r i f i c a t i o n  of  H o l d i n g  

The  d e t e r m i n a t i o n  t h a t  th e c o m m o n  l a w  r u l e  a u t h o r i z i n g  

the  m u n i c i p a l  p r a c t i c e  of m a n d a t i n g  u n r e i m b u r s e d  u t i l i t y  r e l o c a­

ti o n s  is u n r e a s o n a b l e  as  to r e g u l a t e d  u t i l i t i e s  is n o t m e a n t  to

0 - 8 3-74(7)/U-83-79(4)
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1 r e j e c t  t o t a l l y  the rule. A S 4 2 . 0 5 . 2 5 1  and  C h u g a c h  E l e c t r i c  A s s o -

2 e l a t i o n  v. M u n i c i p a l i t y  of A n c h o r a g e / s u p r a , d o  p r e s e r v e ,  s u b j e c t

3 . to C o m m i s s i o n  r e v ie w,  the p o l i c e  p o w e r  of th e  m u n i c i p a l i t y  to reg-

4 u l a t e  r i g h t - o f - w a y  us age . T h u s ,  p e r m i t t i n g  (or e v e n  f r a n c h i s i n g )

5 to  i n s u r e  c o m p l i a n c e  w i t h  r e a s o n a b l e  s a f e t y  a n d  c o n s t r u c t i o n

6 s t a n d a r d s  is a u t h o r i z e d ,  and  a u t i l i t y  m a y  p r o p e r l y  be r e q u i r e d  to

7 r e l o c a t e  it s f a c i l i t i e s  w i t h o u t  c o m p e n s a t i o n  in the e v e n t  of 

0 . n o n - c o m p l i a n c e .  Inde ed,  e v e n  in the  a b s e n c e  of an e x p r e s s e d
:i• i

9 p r o c e d u r e - o r  s p e c i f i c a t i o n  of p l a c e m e n t  or c o n s t r u c t i o n  s t a n d a r d s ,
i

10  a u t i l i t y  is o b l i g a t e d  to c o n s t r u c t  and m a i n t a i n  f a c i l i t i e s  in
• i

11 m u n i c i p a l  r i g h t s - o f - w a y  u t i l i z i n g  a r e a s o n a b l e  d e g r e e  of p r u d e n c e

12 'to i n s u r e  n o t  o n l y  t h e  s a f e t y  of the  f a c i l i t i e s  but the m a x i m u m
'jj

1 3 ; o p p o r t u n i t y  for o t h e r s  to use  t h e  r i g h t - o f - w a y  w i t h o u t  c o n f l i c t ,

14 .and s u c h  o b l i g a t i o n s  m a y  a l s o  be e n f o r c e d  b y  th e m u n i c i p a l i t y
iIf

15 w i t h o u t  r e i m b u r s e m e n t .  A l so , a m u n i c i p a l i t y  d o e s  no t  w a r r a n t  to a

16 u t i l i t y  t h a t  r i g h t s - o f - w a y  w o u l d  be p r e s e r v e d  in a n y  p a r t i c u l a r

17 _c o n d i t i o n .  Thus, if the m u n i c i p a l i t y  s h o u l d  r e q u i r e  a u t i l i t y  to

18 r e m o v e  a n d  r e p l a c e  its f a c i l i t i e s  i n c i d e n t  to r e p a i r s  n e c e s s a r y

19 e i t h e r  to  r e s t o r e  a f t e r  e m e r g e n c y ,  or to o t h e r w i s e  r e a s o n a b l y

20 m a i n t a i n ,  s e r v i c e a b i l i t y  of the r i g h t - o f - w a y  in the c o n d i t i o n

21 e x i s t i n g  w h e n  the u t i l i t y  f i r s t  l a i d  its f a c i l i t i e s ,  su c h r e m o v a l

22 aid r e p l a c e m e n t  m a y  be d i r e c t e d  w i t h o u t  c o m p e n s a t i o n .  T h e s e  a r e

23 i l l u s t r a t i v e  c i r c u m s t a n c e s  o n ly , an d o t h e r  s i t u a t i o n s  c o u l d  w e l l  

c •
£  24 a r i s e  in w h i c h  the m u n i c i p a l i t y  m a y  r e q u i r e  an  u n r e i m b j r s e d  r e -
8

E § o  25 l o c a t i o n  as  an i n c i d e n t  of r i g h t  of  w a y  a c t i v i t y  p u r s u a n t  to its
E *“
°  < D ®
o ~  n 26 p o l i c e  p o w e r s .  S o u t h w e s t e r n  B e l l  T e l e p h o n e  C o m p a n y  v. the C i t y  of
S (/)•*; | ----

=  gj 5  27 ' F a y e t t e v i l l e , 609 S . W . 2 d  914, 918, (Ark. 19 8 1 ) .  j
3 — 0* •CO O) ' 1
£ z « 28 ' H o w e v e r ,  the d e c i s i o n  h e r e i n  is i n t e n d e d  to a b r o g a t e  th e
a  r  o  ,i
•j ^  J—

cu c\j c 29 c o m m o n  l a w  rule w h e r e  a m u n i c i p a l i t y  r e q u e s t s  r e l o c a t i o n  i n c i d e n t

.* |l
S 30 to a p r o p r i e t a r y  a c t i v i t y  a n d  r e c o g n i z a b l e  m a n a g e m e n t  d i r e c t i o n  is
<  i

31 p r e s e n t .  P r o p r i e t a r y  a c t i v i t i e s  a r e  at th is  ti me  d e f i n e d  for th e

32 p u r p o s e  of AS 4 2 . 0 5 . 2 5 1  to be p r i m a r i l y  all a c t i v i t i e s  r e f l e c t e d

U — 83 — 74( 7)/ U — 83—79(4)
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1

1 in a m u n i c i p a l  c a p i t a l  b u d g e t .  I t  is a l s o  i n t e n d e d  to a p p l y  to

:! •

2 s i t u a t i o n s  in w h i c h  a m u n i c i p a l i t y  a l l o w s  i t s e l f  or a t h i r d  p a r t y  :

3 ( w h e t h e r  or n o t  a u t i l i t y )  to l a y  f a c i l i t i e s  or w o r k  in  i t s  !
j

4 r i g h t s - o f - w a y  w h e n  s u c h  w o r k  w i l l  n e c e s s i t a t e  r e l o c a t i o n  or  o t h e r  '

5 d '.sturbance of a p r e s e n t  u t i l i t y ' s  f a c i l i t i e s .  I t  is, o f  c o u r s e ,
•I

6 ! a r e a s o n a b l e  c o n d i t i o n  of e n t r y  i n t o  a r i g h t - o f - w a y  f o r  t h e  munic-'
'i !;i :

7 ;; i p a l i t y  to r e q u i r e  the e n t e r i n g  e n t i t y  to a b s o r b  s u c h  r e l o c a t i o n  j
'j

0 : e x p e n s e s  of o t h e r  u t i l i t i e s ,  so t h e  m u n i c i p a l i t y  c a n  a d e q u a t e l y

j i
9 p r o t e c t  i t s e l f  in  t h e s e  c i r c u m s t a n c e s .  T h e  f o r e g o i n g  s h o u l d

!! ;
10 c o n s t i t u t e  t h e  v a s t  m a j o r i t y  of  i n s t a n c e s  in w h i c h  t h e  c o m m o n  l a w

>

11 r u l e  w o u l d  be i n v o k e d ,  and u t i l i t i e s  a n d  m u n i c i p a l i t i e s  s h o u l d
i

12 •' h a v e  l i t t l e  d i f f i c u l t y  in a g r e e i n g  o n  t h e  n a t u r e  of  a p a r t i c u l a r  !
i

13 p r o j e c t .  ;

14 In t h e e v e n t  of d i s p u t e ,  t h e  C o m m i s s i o n  r e m a i n s  a v a i l -  ;

15 a b l e  p u r s u a n t  to  A S  4 2 . 0 5 . 2 5 1  to r e s o l v e  w h a t e v e r  p r o b l e m s  m a y

15 a r i s e .  To  a v o i d  a b u s e  of the  e x c e p t i o n s  a l l o w e d ,  it w i l l  be th e j
i

17 b u r d e n  o f  the  m u n i c i p a l i t y  to e s t a b l i s h  in the e v e n t  of  d i s D u t e
i

18! t h a t  th e  r e q u e s t e d  u n r e i m b u r s e d  r e l o c a t i o n  is a r e a s o n a b l e  e x e r -  j

19 c i s e  of its s u p e r v i s o r y  p o w e r s  o v e r  r i g h t - o f - w a y  u s a g e .  It  is

20 e x p e c t e d  t h a t  u t i l i t i e s ,  for t h e i r  p a r t ,  ha v e or w i l l  m a k e  a

21 n o r m a l  p r a c t i c e  o f  r e c o r d i n g  th e c i r c u m s t a n c e s  of  a n y  r e l o c a t i o n  1
i •

22 for  w h i c h  t h e y  d o  p a y  e x p e n s e s  so a s to p e r m i t  v a l i d a t i o n  of the |
: i

23 p r o p r i e t y  of s u c h  p a y m e n t  an d t h e i r  p r o p e r  d i s p o s i t i o n  in r a t e -

24 m a k i n g  p r o c e e d i n g s .  C o n s i d e r i n g  t h a t  s u c h  s i t u a t i o n s  w h e r e  r a t e -  j

c i
25 p a y e r s  w i l l  a s s u m e  th e b u r d e n  w i l l  be  c o m p a r a t i v e l y  f e w  a n d

I
26 b a s i c a l l y  r e f l e c t  t r u e  c o n s t r u c t i o n  or r e g u l a t o r y  n e c e s s i t i e s ,  i

27 s u c h  p a y m e n t s  t y p i c a l l y  w i l l  be c a p i t a l i z e d  and r e c o v e r e d  in

. i

28 g e n e r a l l y  a p p l i c a b l e  rates. In o t h e r  wo rd s ,  t h e r e  is no j u s t i f i -

29 c a t i o n  for u t i l i t i e s  to h a v e  m u n i c i p a l  s u r c h a r g e  t a r i f f s  to au -

30 t h o r i z e  r e c a p t u r e  of u n r e i m b u r s e d  r e l o c a t i o n  e x p e n s e s .  In  t h o s e

31 r a r e  o c c a s i o n s  t h a t,  for r e a s o n s  u n f o r e s e e a b l e  a t t h i s  t i me , a

32
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1

1 m u n i c i p a l  s u r c h a r g e  m i g h t  be a p p r o p r i a t e ,  th e  C o m m i s s i o n  w i l l

2 c o n s i d e r  s u c h  s u r c h a r g e s  o n  a c a s e - b y - c a s e  bas is .

3 T h i s  d e c i s i o n  a l s o  r e f l e c t s  th e  C o m m i s s i o n ' s  o p i n i o n

4 t h a t  n o n r e g u l a t o r y  or o w n e r s h i p  p e r m i t  a n d  f r a n c h i s e  f e e s  a r e

5 u n r e a s o n a b l e .  T h i s  d e t e r m i n a t i o n  is a p p l i c a b l e  to a n y  c u r r e n t  or

6 f u t u r e  f r a n c h i s e  or p e r m i t  f ees . F r a n c h i s e  or p e r m i t  f e e s  t h a t

7 a r e  b a s e d  o n a u t i l i t y ' s  r e v e n u e s  w o u l d  s e e m  p r e s u m p t i v e l y  u n r e -  

0 l a t e d  to the a c t u a l  c o s t s  of s u p e r v i s i n g  th e u t i l i t y ' s  r i g h t - o f -
i

9 w a y  a c t i v i t i e s  or o t h e r  b u r d e n s  c a u s e d  b y  n o r m a l  u t i l i t y  o p e r a -  

1° , t i on . A c c o r d i n g l y ,  the  C o m m i s s i o n  w i l l  d i s a l l o w  s u c h  p a y m e n t s  in 

11  ■ r e v i e w i n g  f u t u r e  r e q u e s t s  for r a t e  r e l i e f ,  u n l e s s  s u c h  a f e e  h a sn  ii
b e e n  s u s t a i n e d  in the i n d i v i d u a l  u t i l i t y ' s  i n s t a n c e  p r i o r  to

13 c o n c l u s i o n  of the r a t e  case. For  t h o s e  o c c a s i o n s  in w h i c h  th e

14 C o m m i s s i o n  m i g h t  a l l o w  n o n r e g u l a t o r y  or o w n e r s h i p  f r a n c h i s e  a n d

15 p e r m i t  fees, the  C o m m i s s i o n  w i l l  a l s o  c o n s i d e r  on  a c a s e - b y - c a s e  

15 b a s i s  w h e t h e r  su ch  f e e s  s h o u l d  be r e c o v e r e d  in g e n e r a l l y  a p p l i -

17 ■ c a b l e  r a t e s  or in a s p e c i a l  m u n i c i p a l  s u r c h a r g e .  A s  s h o u l d  a l s o  ;

18 be  c l e a r ,  the C o m m i s s i o n ' s  p r e d i s p o s i t i o n  is to r e q u i r e  r e g u l a t o r y

19 p e r m i t  or  f r a n c h i s e  f e e s  to be r e c o v e r e d  in g e n e r a l  r a t e s ,  a s  the''

20 d o  n o t  a t  p r e s e n t  g e n e r a t e  a p p r e h e n s i o n s  c o n c e r n i n g  e s c a l a t i o n  to

21 t h e  p o i n t  of s i g n i f i c a n t  i m p a c t  and  t h e y  a r e  o t h e r w i s e  b a s e d  on

22 o p e r a t i o n a l  c o n s i d e r a t i o n s .

23 A n o t h e r  a s p e c t  of t h i s  d e c i s i o n  s h o u l d  a l s o  be m e n -

24 t i o n e d .  W h i l e  B-C  C a b l e  C o m p a n y  v. C i t y  an d B o r o u g h  of J u n e a u ,

25 s u p r a , s u s t a i n e d  the v a l i d i t y  of at l e a s t  t h o s e  f r a n c h i s e s  a n t e -

25 d a t i n g  t he  1970  s t a t u t o r y  s c h e m e  on b e h a l f  of the m u n i c i p a l i t y ,  it
ij ;

27 d i d  a l l o w  for C o m m i s s i o n  r e v i e w  of t h e  r e a s o n a b l e n e s s  of  t e r m s
1

28 e v e n  in t h o s e  f r a n c h i s e s .  T h e r e  is no  r e a s o n  why, in c o n n e c t i o n  J
• I

29 w i t h  f r a n c h i s e s  or p e r m i t s  e i t h e r  a n t e d a t i n g  or p o s t d a t i n g  th e

3° s t a t u t o r y  s ch eme , a m u n i c i p a l i t y  c o u l d  n o t  s e e k  r e l i e f  b e f o r e  th i s
i

31 C o m m i s s i o n  fr om  any  t e rm s and c o n d i t i o n s  in s u c h  a g r e e m e n t s  as

32 m a y  a p p e a r  or in the c o u r s e  of time b e c o m e  i n j u r i o u s  to the

I

’• U - 8 3 - 7 4 ( 7 ) / U - 8 3 - 7 9 ( 4  ) |
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i
i
!

1 m u n i c i p a l i t y ' s  i n t e r e s t  in r e g u l a t i n g  r i g h t - o f - w a y  a c t i v i t y . 15 ;

; '

2 I n d e e d ,  s u c h  r e l i e f  m i g h t  w e l l  be o b l i g a t o r y  to p u r s u e  in c e r t a i n  '

3 s i t u a t i o n s  in l i g h t  o f  t h e  f o r e g o i n g  c o m m e n t s  c o n c e r n i n g  d i s c r i m i - l
I

4 n a t o r y  p r a c t i c e s ,  a l t h o u g h  it a l s o  a p p e a r s  s o m e  a l l o w a n c e  f o r  dis-i
•• i

5 c r i m i n a t o r y  p r a c t i c e s  m i g h t  be a p p r o p r i a t e  if c o m m e n s u r a t e  w i t h  a
It
,t

6 p a s t  b e n e f i t  r e c e i v e d  f r o m  the  u t i l i t y .
j!

7 |J VI. A p p l i c a t i o n  of  D e t e r m i n a t i o n  T o  P r e s e n t  F i l i n g s

i!
3 jl As the C o m m i s s i o n  is a c t i n g  p u r s u a n t  to a p a r t i a l  ii| j
9 . v e s t i n g  of the  l e g i s l a t i v e  d i s c r e t i o n  in r e j e c t i n g  of  th e c o m m o n

•i !
10 l a w  rule, th is  d e t e r m i n a t i o n  w o u l d  a p p e a r  to be a p p l i c a b l e  to  a n y  :

:

11 d i s p u t e  b r o u g h t  b e f o r e  t h e  C o m m i s s i o n  by a u t i l i t y  o p p o s i n g  a n

»(
12 ' u n r e i m b u r s e d  r e l o c a t i o n .  In S t a t e  R o a d  C o m m i s s i o n  of  U t a h  v. U t a h

13 P o w e r  & L i g h t  C o . , 35 3 P . 2d 17 1 ( Uta h 1960), t h e  c o u r t  s u s t a i n e d  a :

14 l e g i s l a t i v e  d e c l a r a t i o n  to c o m p e n s a t e  u t i l i t y  r e l o c a t i o n s  i n c i d e n t
i

15 to f e d e r a l  h i g h w a y  p r o j e c t s  o v e r  a c o n t e n t i o n  t h a t  it w o u l d  u nc on -ii
16 s t i t u t i o n a l l y  a b r o g a t e  i m p l i e d  t e r m s  o f the u t i l i t i e s '  f r a n c h i s e s  j

17 i n c o r p o r a t i n g  t h e  c o m m o n  l a w  r u l e.  T h e  c o u r t  t h e r e  s t a t e d :  ;

In th is  c a s e  it is a d m i t t e d  t h a t  the f r a n c h i s e s  w e r e  
g r a n t e d  and a c c e p t e d  w i t h  k n o w l e d g e  th at  t h e y  w e r e  s u b­
j e c t  to the e x e r c i s e  of  t h e  p o l i c e  p o w e r  of th e  st a t e .
A m o n g  the u n w r i t t e n  p r o v i s i o n s ,  t h e n  as no w , w a s  t h a t  j
o v e r a r c h i n g  o n e to c o m p l y  w i t h  the law  at a l l  ti mes .
W h a t  t h a t  l a w  w o u l d  be f r o m  t i m e  to time, n o  o n e  knew. i
W h a t  s p e c i f i c  a c t s  or o t h e r  c o n s i d e r a t i o n s  w o u l d  be
r e q u i r e d  of the u t i l i t i e s  w a s  j u s t  as u n p r e d i c t a b l e .  I
'We k n o w  in p a r t ,  a n d  we p r o p h e s y  in p a r t . ' W h e n  a i
c h a n g e  in u s e  of th e s t r e e t  n e c e s s i t a t e d  a d j u s t m e n t  w i t h  '
r e s p e c t  to u s e  by  the  u t i l i t i e s  an d a d e m a n d  for a c t i o n  j
on the p a r t  of th e u t i l i t i e s  w a s  made, t h e n  a n d  o n l y  
t h e n  w o u l d  an o b l i g a t i o n  a r i s e  an d the r e q u i r e m e n t s  i m­
p o s e d  by the  o b l i g a t i o n  b e c o m e  known. If t h e  l a w  ha d :
c h a n g e d  or s t r e e t  u s e s  n o w  u n k n o w n  we r e c o n t e m p l a t e d ,  
th e r e q u i r e m e n t s  w o u l d  be a f f e c t e d  a c c o r d i n g l y .  T h e  j
u t i l i t i e s  a s s u m e d  t h a t  r i s k  to t he ir  a d v a n t a g e  or d i s­
a d v a n t a g e .  T h e  t h e o r y  t h a t  th e  c o m m o n  l a w  r u l e  as it
e x i s t e d  w h e n  the f r a n c h i s e s  w e r e  g r a n t e d  b e c a m e  an i n t e -  ,
g r a l  p a r t  of the f r a n c h i s e s  as if e x p r e s s l y  w r i t t e n
t h e r e i n ,  an d c o u l d  n o t  be m o d i f i e d  by s u b s e q u e n t  l e g i s -  ;
la t i o n ,  is no t  s u p p o r t e d  by tne  a u t h o r i t i e s .  A l l  c o n­
t r a c t s  and p r o p e r t y  r i g h t s  a r e  he l d s u b j e c t  to the fa i r j
e x e r c i s e  of the p o l i c e  p o w e r  of the state. !

i
I

I d . at 17 7  ( f o o t n o t e s  o m i t t e d ) .  T h e  s a m e  o p i n i o n  a l s o  q u o t e d

32 1 5 S e e  al s o M c Q u i l l i n ,  s u p r a , Sec. 34.36 ( q u o t e d  at n o t e  12.) ■

18

19 ;20 
2 1 \

22 !

23 'i:

24 ■
I:

25
;l

26 i •l*
j,

27
, t

28 •t

29 :
b

30
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1

1 the f o l l o w i n g  l a n g u a g e  in J u s t i c e  C a r d o z o ' s  o p i n i o n  in

10

2 O s w e g o  & S y r a c u s e  Co. v. S t a t e # 12 4 N.E. 8 (N.Y. 1 9 1 9 ) :

3 T h i s  c a s e  is g o v e r n e d ,  t h e r e f o r e ,  by  our d e c i s i o n  in 
'„hat of t h e  L e h i g h  V a l l e y  R a i l r o a d  so far as  t h e  f a c t s

4 of the two  c a s e s  ar e th e same. T h e  s t a t e  f i n d s  a d i s ­
t i n c t i o n  b e t w e e n  t h e m  in the t e r m s  of the c l a i m a n t ' s

3 pe r m i t .  In t h e  e a r l i e r  c a s e  t h e r e  w a s  an i m p l i e d
r e s e r v a t i o n  b y the s t a t e  of the  r i g h t  to d e s t r o y  t h e

8 b r i d g e  in t h e  i m p r o v e m e n t  of n a v i g a t i o n  * * * *  in  t h i s  
case  the  r e s e r v a t i o n  w a s  e x p r e s s e d .  W e  t h i n k  t he  d i f -

7 f e r e n c e  is u n s u b s t a n t i a l .  T h e  p o w e r  of th e s t a t e  is n o t
c h a n g e d  b y t h e  f o r m  of r e s e r v a t i o n .  E v e n  t h o u g h  no p e r -

^ : m i t  ha d b e e n  g r a n t e d ,  th e d u t y  of the r a i l r o a d  w o u l d  be
the sa me.  T h e  e q u i t y  of its p o s i t i o n  is n o t  d e s t r o y e d

9 by its p r o m i s e  to o b e y  the  law. In s u c h  m a t t e r s  we  m u s t
i go b e n e a t h  th e  f o r m  of the t r a n s a c t i o n  to its  s u b s t a n c e

**** I n f o r m  o n l y  the d u t y  is c o n t r a c t u a l .  B a c k  of t h e  
•j f o r m  of c o n t r a c t  t h e r e  l i e s  the s u b s t a n c e  o f s u b m i s s i o n
: to c o e r c i v e  p o w e r  of th e st ate . We  a r e  n o t  d e a l i n g  w i t h
: a fee b a r g a i n ,  w h i c h  ha s b e e n  f o un d a f t e r w a r d s  to be a

J-2 ’ ha rd  one. W h a t  the l e g i s l a t u r e ' s  p o w e r  of r e l i e f  or
d i s p e n s a t i o n  m a y  be in s u c h  c i r c u m s t a n c e s ,  we  n e e d  n o t  

I 3 no w d e t e r m i n e .  W e  ar e  d e a l i n g  w i t h  a b a r g a i n  d i c t a t e d
’’ by the lav:. B e t w e e n  s u c h  a c a s e  an d t h a t  o f t h e  L e h i g h

34 , V a l l e y  R a i l r o a d  we f i n d  n o d i f f e r e n c e  in p r i n c i p l e .  T h e
st at e w a s  a b o u t  to e x e c u t e  a g r e a t  p u b l i c  w o r k .  It w a s  
th a t in the  d o i n g  of t h a t  w o r k  t h e r e  w o u l d  be d e s t r u c -  
tion of p r i v a t e  p r o p e r t y .  M u c h  of the d a m a g e  w o u l d  be  

38 ( d a m n u m  a b s q u e  i n j u r i a . N o n e t h e l e s s  it w o u l d  be d a m a g e .
| The r e s u l t  w o u l d  be i n e q u a l i t y  in the  d i s t r i b u t i o n  o f
j: p u b l i c  b u r d e n s .  So me  w o u l d  p a y  m o r e  d e a r l y  t h a n  o t h e r s

in p r o p o r t i o n  to b e n e f i t s  r e c e i v e d .  T h e  q u e s t i o n  w a s  
I 3 for the l e g i s l a t u r e  w h e t h e r  th e e q u i t y  of c o m p e n s a t i o n

was s t r o n g  e n o u g h  to m e r i t  r e c o g n i t i o n .  W e  c a n n o t  h o l d  
19 . it to be i l l u s o r y .

2 0 . 353 P . 2d at 174.

2 1 In S o u t h  C e n t r a l  B e l l  v. C i t y  of C h a t t a n o o g a , 5 7 8  S. W.

22 2d 950 ( T e n n e s s e e  19 58) , the c o u r t  h e l d  that, n o t w i t h s t a n d i n g
i'

23 ’ in t e r n a l  d e s i g n a t i o n ,  a p a r t i c u l a r  c i t y  p r o j e c t  w a s  n o t  a n o r m a l
I
I;

2 4 j|City a c t i v i t y  (or " m e r e l y  a s t r e e t  j o b, " I d . at 925) but a r e d e -  

2 ^i v e l o p m e n t  p r o j e c t  w i t h i n  the c o n t e m p l a t i o n  of th e s t a t e  s t a t u t e
ii

26 r e q u i r i n g  r e i m b u r s e m e n t  for u t i l i t y  r e l o c a t i o n  i n c i d e n t  to r e d e -

2 7 . v e l o p m e n t  p r o j e c t s .  In the c o u r s e  of  the o p i n i o n ,  th e c o u r t

28 ; s u m m a r i l y  r e j e c t e d  a c o n t e n t i o n  t ha t the u t i l i t i e s  w e r e  b a r r e d

28 f r o m  s e e k i n g  r e i m b u r s e m e n t  b e c a u s e  t h e i r  f r a n c h i s e  a g r e e m e n t

3 8 \ e x p r e s s l y  a s s u m e d  the r e s p o n s i b i l i t y  for r e l o c a t i o n  e x p e n s e s :
:!

31- It is c l a i m e d  th at  the p l a i n t i f f s  by their f r a n c h i s e
from the c i t y  ag r e e d  to p a y  all r e l o c a t i o n  e x p e n s e s .

32 The c i t y  a r g u e s  that u n d e r  the e m p h a s i z e d  p o r t i o n  of th e

; U - 83-74(7)/U-83-79(4)
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x jj s t a t u t e  t h e s e  f r a n c h i s e s  ar e  b i n d i n g  c o n t r a c t s  w h e r e b y
the  b e n e f i t s  of  f u r n i s h i n g  t h e i r  r e s p e c t i v e  s e r v i c e s  to

2 t h e  c i t i z e n s  of the  c i t y  i n u r e d  to the  b e n e f i t  of  the  
u t i l i t i e s .  T h i s  a r g u m e n t  is f o r e c l o s e d  by the  r e c e n t

3 . d e c i s i o n  o f t h e  Middle, s e c t i o n  o f  t h i s  C o u r t  in M e t r o -

4 :
p o l i t a n  D e v . f Etc. v. S o u t h  C e n t .  B e l l . (Tenn. Ct. App. 
1978) 5 6 2  S . W . 2 d  438.

5 ; Id. at 953.

F r o m  t h e s e  o p i n i o n s ,  it s e e m s  to be the b e t t e r  a n d  m o r e

7 •'m o d e r n  r u l e  t h a t  as  a g a i n s t  at l e a s t  a l e g i s l a t i v e  r e j e c t i o n  o f
? t  I

n •! ...   . _  _L
u t h e  c o m m o n  law , a m u n i c i p a l i t y  m a y  n o t  c i a i m  a v e s t e d  r i g h t  i n  !

!i I
6 c o n t i n u a t i o n  of th e  r ul e.  Nor m a y  s u c h  a v e s t e d  r i g h t  be c l a i m e d  ■ 

!| _ j
o n  the b a s i s  o f  a n  e x p r e s s  r e c i t a l  in t h e  f r a n c h i s e  or p e r m i t

3-1 (o r d i n a n c e  t h a t  t h e  u t i l i t y  a s s u m e s  t h e  b u r d e n  of r e l o c a t i o n  e x -  !

i p e n s e s .  A c c o r d i n g l y ,  t he  C o m m i s s i o n ' s  d e t e r m i n a t i o n  s h o u l d  b e
• «

^  i. e f f e c t i v e  in a n y  f u t u r e  d i s p u t e s  b r o u g h t  b e f o r e  it.

>j W i t h  r e s p e c t  to M T A ' s  r e q u e s t  fo r a d e c l a r a t o r y  r u l i n g
ii

-1C *1 * # .

XD t h a t  a m u n i c i p a l  s u r c h a r g e  is a v a i l a b l e  to r e c o v e r  u n r e i m b u r s e d
s>

r e l o c a t i o n  e x p e n s e s ,  t h e r e  is no  d i f f i c u l t y  w i t h  a " p r e s e n t "

17 a p p l i c a t i o n  o f  t h i s  o p i n i o n  as the  d e t e r m i n a t i o n  of l i a b i l i t y  for 

1® ; r e l o c a t i o n s  d i r e c t e d  or to be d i r e c t e d  u n d e r  the d i s p u t e d  o r d i -

16 ; n a n c e  is b e f o r e  t h e  C o m m i s s i o n  in t h e  p a r a l l e l  c o m p l a i n t  d o c k e t .
ii

20 A c t u a l l y ,  W a s i l l a  a c c e p t s  r e s p o n s i b i l i t y  for the e x p e n s e  of re-
I;

21 : l o c a t i o n s  of f a c i l i t i e s  p l a c e d  p u r s u a n t  to th e  p e r m i t  s y s t e m  a n d
ii

22 j l o c a t i o n  s t a n d a r d s  c o n t e m p l a t e d  u n d e r  its  n e w  o r d i n a n c e ,  so t h a tii
23 it  do e s n o t  t r u l y  g e n e r a t e  a d i s p u t e  o v e r  th e  c o m m o n  l a w  rule.

24 T h e  d i s p u t e  is o v e r  f a c i l i t i e s  la i d p u r s u a n t  to the old  a g r e e m e n t s

25 u n d e r  w h i c h  W a s i l l a  a l s o  a s s u m e d  r e s p o n s i b i l i t y  but w h i c h  ha d no

26, p e r m i t  s y s t e m  or l o c a t i o n  s t a n d a r d s .

27 T h e  i s s u e  is w h e t h e r  MTA, d e s p i t e  th e e a r l i e r  a g r e e m e n t s ;

2® a s s u m i n g  m u n i c i p a l  r e s p o n s i b i l i t y  for th e  e x p e n s e s  of r e l o c a t i o n ,  j

26 b u t  w i t h o u t  a n y  p e r m i t  s y s t e m  or r e l o c a t i o n  s t a n d a r d s ,  is n o n e t h e - '
! ?

3° l e s s  l i a b l e  for th e  e x p e n s e s  of r e l o c a t i o n  of e a r l i e r  laid f a c il i- i 

31- t i e s  if t h e y  w e r e  p o s i t i o n e d  in W a s i l l a ' s  r i g h t s - o f - w a y  in v i o l a -  

32 t i o n  of the n e w  s t a n d a r d s .  T h i s  i s s u e  w o u l d  s e e m  n e c e s s a r i l y  to
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1 r e q u i r e  r e s o l u t i o n  in f a v o r  of  MTA. H o w e v e r ,  a s d i s c u s s e d  e a r l i e r

2 (see p a g e  41 o f  t h i s  o p i n i o n ) ,  M T A  n o n e t h e l e s s  h ad  an  o b l i g a t i o n

3 to p r u d e n t l y  l a y  i t s  f a c i l i t i e s  e v e n  in the a b s e n c e  of  e x p r e s s

4 m u n i c i p a l  s t a n d a r d s .  I n c l u d e d  in t h i s  o b l i g a t i o n  is the r e q u i r e -

5 m e n t  th at  M T A  m a i n t a i n  a c c u r a t e  " a s - b u i l t s "  o f its  p l a n t  in m u n i c -

6 ipal  r i g h t s - o f - w a y .  W h e t h e r  or n o t  M T A  ha s  a n y  r e l o c a t i o n  or

7 o t h e r  l i a b i l i t y  u n d e r  t h e  f o r e g o i n g  p r i n c i p l e s  w i l l  be c o n s i d e r e d  

3 ' f u r t h e r  in t h e  c o m p l a i n t  d o c k e t ,  t o g e t h e r  w i t h  th e p o s s i b l e  f u r -

9 t h e r  i s s u e  o f  w h e t h e r  t h e r e  s h o u l d  be a g e n e r a l  r a t e p a y e r  re-
•i

10 c o v e r y .  A c c o r d i n g l y ,  a s u r c h a r g e  w i l l  n o t  be a p p r o p r i a t e  for s u c h

11 items.

12 T h e  r e a s o n a b l e n e s s  o f  p e r m i t  f e e s  a n d  o t h e r  p o s s i b l e

13 e x p e n s e s  u n d e r  t h e  n e w  W a s i l l a  o r d i n a n c e  w i l l  a l s o  be d i s c u s s e d  in

14 the d e c i s i o n  o n  t h e  c o m p l a i n t .  H o w e v e r ,  it m a y  be o b s e r v e d  h e r e ,

15 t h a t  W a s i l l a  s e e k s  o n l y  to r e c o v e r  w h a t  it c o n t e n d s  ar e the  r e a -

16 s o n a b l e  c o s t s  fo r  d a m a g e  and  r e g u l a t o r y  s u p e r v i s i o n  o c c a s i o n e d  b y

17 M T A ' s  p r e s e n c e  in W a s i l l a ' s  r i g h t - o f - w a y ;  t h e r e  a re  p u r p o r t e d l y  n o

18 v a l u e  c o m p o n e n t s  to the  c h a r g e s  s o u g h t  to be l e v i e d .  A c c o r d i n g l y ,

19 no s u r c h a r g e  w i l l  be a l l o w e d  for s u c h  p e r m i t  f e e s  and e x p e n s e s

20 u n d e r  the n e w  o r d i n a n c e  as  the C o m m i s s i o n  m a y  al lo w .

2 1  W i t h  r e s p e c t  to th e H E A  s i t u a t i o n ,  t h e  C o m m i s s i o n ' s

22 d e t e r m i n a t i o n  to r e j e c t  the  c o m m o n  l a w  rul e d o e s  not s o l v e  all

23 p r o b l e m s .  C l e a r l y ,  t h i s  r u l i n g  w i l l  a p p l y  to a n y  f u t u r e  r e l o c a -

24 .t i o n s  d i r e c t e d  b y  the  c i t y ,  so t h e r e  is no n e e d  for a m u n i c i p a l
• i

25 s u r c h a r g e  for s u c h  f u t u r e  r e l o c a t i o n s .  H o w e v e r ,  HE A  c l a i m s  to
I;

26 h a v e  h e l d  b a c k  f r o m  its r e v e n u e  r e q u i r e m e n t  for g e n e r a l l y  a p p l i -ii
27 . c a b l e  r a t e s  s o m e  $ 2 0 0 , 0 0 0  in p a s t  u n r e i m b u r s e d  r e l o c a t i o n s  w h i c h  j

28 it n ow  s e e k s  to r e c o v e r  as th e o p e n i n g  b a l a n c e  in the r e q u e s t e d  j

29 s u r c h a r g e .  It is n o t  as c l e a r  to th e C o m m i s s i o n  if its r u l i n g  •
i.

3° r e j e c t i n g  the c o m m o n  l a w r u l e  c o u l d  p r o p e r l y  be a p p l i e d  to s a n e -  j

31 ti on  r e c o v e r y  of  t h o s e  e x p e n s e s  f r o m  th e  c i t y  an d , if not, w h e t h e r

32 and ho w t h o s e  c h a r g e s  m a y  n o w  be r e c o v e r e d .
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1 •' T h e  q u e s t i o n  h e r e  is w h e t h e r  t h e  s p e c i f i e d  i n s t a n c e s

f  ■ .  '

2 g e n e r a t i n g  t h e  p r e s e n t  $ 2 0 0 , 0 0 0  in u n r e i m b u r s e d  r e l o c a t i o n  e x -

3 p e n s e s  a r e  c o n s u m m a t e d  t r a n s a c t i o n s  b e y o n d  t h e  r e a c h  of thi s ;
i
i

4 C o m m i s s i o n  to u n d o  an d , if so, w h e t h e r  th e u t i l i t y  m a y  by a n y
i

2 m e t h o d  p a s s  t h e s e  e x p e n s e s  o n  to r a t e p a y e r s  w i t h o u t  v i o l a t i n g  the

6 r u l e  a g a i n s t  r e t r o a c t i v e  r a t e m a k i n g .  S u c h  a d e c i s i o n  t h a t  t h e s e
I ;

7 • a r e  c o n s u m m a t e d  t r a n s a c t i o n s  w o u l d  be  h a r s h  as t h e  u t i l i t y  h a s  i

8 o b v i o u s l y  b e e n  a t t e m p t i n g  in g o o d  f a i t h  to s e e k  a n  a p p r o p r i a t e  j

9 t r e a t m e n t  o f the p r o b l e m ,  f i r s t  t h o u g h t  its  c o m p l a i n t  and th en

•i ;
I® t h r o u g h  th e p r e s e n t  f il in g.  I n d e e d ,  it s e e m s  c l e a r  in h i n d s i g h t

11 t h a t  a g o o d  d e a l  o f  the  p r e s e n t  d i f f i c u l t y  c o u l d  h a v e  b e e n  a v o i d e d

12 if the i n i t i a l  c o m p l a i n t ,  n o t w i t h s t a n d i n g  its p r e m i s e  on an a l -  j

12 l e g e d  c o n t r a c t u a l  b r e a c h ,  ha d n o t  b e e n  d i s m i s s e d  b u t  i n s t e a d

1^ e x p a n d e d  to e m b r a c e  a d i r e c t  i n q u i r y  i n t o  w h e t h e r  t h e  c o m m o n  l a w

• i
12 r u l e  w a s  r e a s o n a b l e  an d l a w f u l  a s e i t h e r  an  i m p l i e d  or e x p r e s s

!
c o n d i t i o n  of  r i g h t - o f - w a y  us a g e .

17. H o w e v e r ,  t h e  d i s m i s s e d  c o m p l a i n t  b e f o r e  t h e  C o m m i s s i o n  !

I 8 h a s  n f a c t  b e e n  f i l e d  in c o u r t  a n d ,  a c c o r d i n g  to t h e  c o p y  t h e r e o f

19

20
a t t a c h e d  to t h e  c i t y ' s  p l e a d i n g ,  c o n t a i n s  a f i n a l  p r a y e r  for s u c h  j

o t h e r  a n d  f u r t h e r  r e l i e f  as t h e  c o u r t  m a y  d e e m  a p p r o p r i a t e .  It i
21' a p p e a r s  t h a t  the  m a t t e r  of l i a b i l i t y  for s u c h  r e l o c a t i o n  e x p e n d i -  |

22  ̂ t u r e s  as b e t w e e n  H E A  an d the c i t y  is s t i l l  a t i s s u e .  T h e r e f o r e ,  j
I

23 t h e  m o s t  e f f i c i e n t  p r o c e d u r e  fo r r e s o l v i n g  p r e s e n t  u n c e r t a i n t i e s  j
t

24 is for HEA- to r e q u e s t  l e a v e  to a m e n d  it s j u d i c i a l  c o m p l a i n t  to

25 i n c l u d e  an  a d d i t i o n a l  p r a y e r  for r e l i e f  b a s e d  o n  t h i s  Ord er .

28 it a l s o  s e e m s  r e a s o n a b l e  to r e q u e s t  t h e  A t t o r n e y  :
.  i

27 G e n e r a l ' s  o f f i c e  to s e e k  i n t e r v e n t i o n  on, i n i t i a l l y ,  the r e q u e s t  j

28 to a m e n d  th e c o m p l a i n t  and, if a l l o w e d ,  to r e s p o n d  t h e r e a f t e r  o n  !

29 t h e  m e r i t s  o f the c a s e  as m a y  be a p p r o p r i a t e .  If t h e  r e q u e s t  to
!

30 a m e n d  s h o u l d  be d e n i e d ,  th at  w o u l d  p r e s u m p t i v e l y  r e s o l v e  the q u e s -

21 t i o n  of the a p p l i c a b i l i t y  of t h i s  O r d e r  to th e s u b j e c t  r e l o c a -

22 ti on s,  as w e l l  as t he  r e t r o a c t i v e  r a t e m a k i n g  i s s u e ,  l e a v i n g  o n l y
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1 t h e  q u e s t i o n  o f  w h e t h e r  t h e  c o n t r a c t u a l  c l a i m  w i l l  be g r a n t e d .

2 '
W i t h  r e s p e c t  to s u c h  c o n t r a c t u a l  c l a i m  if it b e c o m e s  the

3
r e m a i n i n g  issue, H E A  m a y  s e t t l e  or l i t i g a t e  the m a t t e r  in a n y

4
p r u d e n t  m a n n e r .  If a p r u d e n t  r e s o l u t i o n  s h o u l d  r e s u l t  in H E A ' s

5
h a v i n g  to a b s o r b  s o m e  or a l l  of the e x p e n s e s  of the u n r e i m b u r s e d

6
;! r e l o c a t i o n s , t h e n  the u n d e p r e c i a t e d  b a l a n c e  o f  su c h  e x p e n d i t u r e s

7 ]'
s h o u l d  be t r a n s f e r r e d  to t h e  a p p r o p r i a t e  p l a n t  a c c o u n t s  and

0
;t h e r e a f t e r  u t i l i z e d  in e s t a b l i s h i n g  the u t i l i t y ' s  t o t a l  r e v e n u e  

9 ^
. r e q u i r e m e n t  and g e n e r a l l y  a p p l i c a b l e  rates.

10 ! . . . .
T h e  C o m m i s s i o n  is r e j e c t i n g  the u s e  of a s u r c h a r g e  for

11
r e c o v e r y  of s u c h  p o t e n t i a l  e x p o s u r e  for the s u b j e c t  r e l o c a t i o n s .

12 "
: T h e  e x p o s u r e  w o u l d  c o n s t i t u t e  a n o n r e c u r r i n g  e x p e n d i t u r e ,  so t h a t

13
e v e n  t h e  a r g u a b l y  s t r o n g e s t  s u r c h a r g e  p r e m i s e  o f  d i s c o u r a g i n g

14
;; s i m i l a r  f u t u r e  a c t i v i t y  b y  K e n a i  a n d  o t h e r  m u n i c i p a l i t i e s  w o u l d  be

15 :-
. l a r g e l y  i n a p p l i c a b l e .  C o u p l e d  w i t h  the o t h e r  c o n s i d e r a t i o n s  p r e -

16
v i o u s l y  a d v a n c e d  c o n c e r n i n g  the i n e q u i t y  of  a s u r c h a r g e  m e c h a n i s m ,

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

t h i s  p e r s u a d e s  the C o m m i s s i o n  t h a t  the b e s t  m o d e  of r e c o v e r y  for 

s u c h  p o t e n t i a l  e x p o s u r e  is t h r o u g h  g e n e r a l l y  a p p l i c a b l e  r a t e s .  Of 

c o u r s e ,  if the C o m m i s s i o n ' s  O r d e r  h e r e i n  is r e v i e w e d  and r e v e r s e d  

as to s a n c t i o n  the c o m m o n  l a w  rule in A l a s k a ,  the C o m m i s s i o n  w o u l d  

t h e n  h a v e  to d e t e r m i n e  w h e t h e r  or n o t  a s u r c h a r g e  is the p r o p e r  i 

r e s p o n s e  for r e c a p t u r i n g  t h e  e x p e n s e .

O R D E R

T H E  C O M M I S S I O N  F U R T H E R  O R D E R S :

1. T h e  r e q u e s t  of M a t a n u s k a  T e l e p h o n e  A s s o c i a t i o n ,  

i|Inc., for a d e c l a r a t o r y  r u l i n g  a p p r o v i n g  a M u n i c i p a l  F a c i l i t i e s  1 

; C o s t  A d j u s t m e n t  s u r c h a r g e  a g a i n s t  r a t e p a y e r s  w i t h i n  the C i t y  o f  'i
i !
.i W a s i l l a  is d e n i e d .

I 2. T h e  r e q u e s t  o f  H o m e r  E l e c t r i c  A s s o c i a t i o n ,  I n c . ,  in

30 1 . . .  i
T A 3 5 - 3 2  for a M u n i c i p a l  F a c i l i t i e s  R e l o c a t i o n  C o s t  A d j u s t m e n t

31. '

32
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Ii
I

1 s u r c h a r g e  to r e c o v e r  o n l y  i r o m  r a t e p a y e r s  w i t h i n  t h e  m u n i c i p a l ! -  .

2 t i e s  d i r e c t i n g  u n r e i m b u r s e d  r e l o c a t i o n s  the c o s t s  o f  t h o s e  r e l o c a -
i

3 t i o n s  is d e n i e d .
t

4 3. T h e  p r a c t i c e  o f  m u n i c i p a l i t i e s  d i r e c t i n g  u n r e i m -

i
5 b u r s e d  r e l o c a t i o n s  of u t i l i t y  f a c i l i t i e s  l a i d  in  m u n i c i p a l  rights-, 
*» I

6 o f - w a y  is d e c l a r e d  u n r e a s o n a b l e  w i t h i n  t h e  c o n t e m p l a t i o n  o f  !
ti i
j i

7 A S  4 2 . 0 5 . 2 5 1 ,  e x c e p t  for t h o s e  s i t u a t i o n s  d i s c u s s e d  in t h e  b o d y  of
jl •

3 ' t h i s  O r d e r .  '

_ ii j
' ' D A T E D  A N D  E F F E C T I V E  at A n c h o r a g e ,  A l a s k a ,  t h i s  1 1 t h  d a y  o f  J a n u -  ! 

i ary, 1 9 8 5 .
10

11 ;
11

12  | !
I!

1 3 ,

BY  D I R E C T I O N  O F  T H E  C O M M I S S I O N  
( C o m m i s s i o n e r  D i a n a  E. S n o w d e n ,  d i s s e n t i n g  w i t h  

s e p a r a t e  s t a t e m e n t ,  n u n c  p r o  t u n c ; 
C o m m i s s i o n e r s  C a r o l y n  S. G u e s s ,  C h a i r m a n ,  

an d  M a r v i n  R. W e a t h e r l y ,  n o t  p a r t i c i p a t i n g )

^ li ~ .  ,
•-14

if ... - .

..I" „

. I * !’ 'I. >   .»i! {-J.

19;

20 ’

21 ;i

22 ,fl.

23 ,

24

25

26

27 '*

28 :

29

30 
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S T A T E  O F  A L A S K A

T H E  A L A S K A  P U P L I C  U T I L I T I E S  C O M M I S S I O N

B e f o r e  C o m m i s s i o n e r s :

In t h e  M a t t e r  of t h e  F i l i n g  of a 
T a r i f f  R e v i s i o n ,  D e s i g n a t e d  as 
T A 3 5 - 3 2, by H O M E R  E L E C T R I C  A S S O­
C I A T I O N ,  INC., f o r  a M u n i c i p a l  
F a c i l i t i e s  R e l o c a t i o n  C o s t  
A d j u s t m e n t

In  the M a t t e r  of the F o r m a l  C o m­
p l a i n t  by M A T A N U S K A  T E L E P H O N E  
A S S O C I A T I O N ,  I N C . ,  A g a i n s t  T H E  
C I T Y  O F  W A S I L L A  R e g a r d i n g  C e r t a i n  
U t i l i t y  R i g h t - o f - W a y  P o w e r s

C a r o l y u  S. G u e s s ,  C h a i r m a n  
M a r v i n  R. W e a t h e r l y  
S u s a n  M. K n o w l e s  
D i a n a  E. S n o w d e n  
L o u i s  E. Agi

U - 8 3 - 7 4

U - 8 3 - 7 9

D I S S E N T I N G  S T A T E M E N T  O F  C O M M I S S I O N E R  D I A N A  E. S N O W D E N
T O  O R D E R  NOS. 7 A N D  4 ,

C o m m i s s i o n e r  S n o w d e n ,  w h i l e  s y m p a t h e t i c  to the m e r i t s  of 

r e p u d i a t i n g  the c o m m o n  l a w  rule, d i s s e n t s  f r o m  t h e  m a j o r i t y  d e c i­

s i o n  on  the b a s i s  t h a t  s u c h  r e p u d i a t i o n  is p r o p e r l y  the p r e r o g a­

t i v e  of the c o u r t  a n d  l e g i s l a t u r e  and n o t  w i t h i n  the d i s c r e t i o n  

v e s t e d  in the C o m m i s s i o n  u n d e r  A S  4 2 . 0 5 . 2 5 1 .  It is C o m m i s s i o n e r  i 

S n o w d e n ' s  f u r t h e r  o p i n i o n  t h a t  u n r e i m b u r s e d  r e l o c a t i o n  e x p a n s e s  

i n c u r r e d  by a u t i l i t y  t h r o u g h  m u n i c i p a l  a p p l i c a t i o n  of the c o m m o n  

l a w  a r e  m o s t  e q u i t a b l y  r e c o v e r e d  f r o m  o n l y  m u n i c i p a l  r a t e p a y e r s  

t h r o u g h  an a p p r o p r i a t e  s u r c h a r g e  m e c h a n i s m .

D A T E D  a t  A n c h o r a g e ,  A l a s k a ,  this 1 1 t h  d a y  of J a n u a r y ,  iy85.

U — 8 3 — 7 4 ( 7 )/U — 83 — 79 ( 4 )

D i s s e n t i n g  S t a t e m e n t  of C o m m i s s i o n e r  D i a n a  E. S n o w d e n  

P a g e  1 of 1
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April 3, 1987

Senator Richard Ellason 
State of Alaska 
P. 0. Box V
Juneau, Alaska 99811 

Dear Senator Ellason;

It has come to our attention that In SB 155 and HB155 the Legislature Is considering 
payment of utility relocation costs by municipalities. The City of Skagway Is 
opposed to tills legislation.

In June, 1983, after long and heated argument with our local utility, the Alaska 
Power and Telephone Company, over, among other things, quality of service, possible 
condemnation and utility relocation costs, the City of Skagway and Alaska Power 
and Telephone Company reached an agreement whereby a twenty-year franchise 
permit was signed. A major point of contention In reaching this agreement was the 
cost of utility relocation as a consequence of public construction.

If these proposed bills pass the legislature, the City of Skagway would be left with 
an agreement that would no longer contain the major provision gained by the City. 
It does not seem fair to permit a private company the use of public rights of way to 
provide utility services for private gain and then to require the municipality to pay 
for the relocation of these facilities If public construction must occur In a public 
right of way. !..>">•■ \

At the least, passage of these bills should provide for existing permit agreements 
to remain In force, but such a provision would still not address the fundamental 
unfairness of this legislation and the burden It transfers from the private sector to 
the public sector. i y i

City Manager



O F F I C E  OF A D M I N I S T R A T I O N  

A p r i l  3, 1987

r1 </*
I*
f*

A l a s k a  M u n i c i p a l  L e a g u e  
L e g i s l a t i v e  B u l l e t i n  
105 M u n i c i p a l  Way, S u i t e  301 
Juneau, A l a s k a  99801

re: L e g i s l a t i v e  B u l l e t i n  # 1j-6
H o u s e  B i l l  155 and S e n a t e  B i l l  155

T h e  C i t y  o f  V a l d e z  f e e l s  t h a t  a m u n i c i p a l i t y  s h o u l d  p a y  for 
u t i l i t y  r e l o c a t i o n  o n l y  if t h e  u t i l i t i e s  to b e  m o v e d  in t h e  
r i g h t - o f - w a y  are t h e r e  by r e a s o n  of a permit. If the u t i l i t i e s  
a r e  n o t  p e r m i t t e d  or do n o t  c o m p l y  w i t h  c u r r e n t  c o d e s  a n d  
i n d u s t r y  s t a n dards, t h e n  the u t i l i t i e s  should be r e l o c a t e d  at the 
e x p e n s e  of the u t i l i t y  c o m p a n i e s .

T h a n k  y o u  for the o p p o r t u n i t y  to c o m m e n t  on this.

Si n c e r e l y ,

C I T Y  OF VALDEZ, A L A S K A

^ J o h n  Thorp, P.E. 
A c t i n g  City M a n a g e r

J T / j t / l m a

P.O. BOX 307 • VALDEZ, ALASKA 99386 
TELEPHONE (907) 835 4313 • TELEX 25-381 • TELECOPIER (9071835-2992



' SENATE COMMITTEE REPORT
I

FIRST COKlI'ilTEE OF REFERRAL

DiltC of 
IN ACCORDANCE;E V iW u h ?

5-DAY NOTICE 
FORM RULE 23

* * F I S C A L  NOTE(S) A T T A C H E D  &  **
IN A C C O R D A N C E  W I T H  AS 2 4 . O S . 035 
(see below)

3/3/87

FURTHER: TRANSPORTATION

Mr. President 

C&RA

D A T E  T U R N E D  INTO OFFICE ^jjoj(f 7

s
Committee considered

SB 155

change, relocation, or removal of utility facilities incident to the 
construction of road or other projects by a municipality.

and recommended:

[Y] replace with CS I S ' S "

] attached amendment(s) and 

do pass 

do not pass 

no recommendation 

individual recommendations 

further referral to

(yf same title 
[ ] new title

letter of intent adopted and attached

** Committee [ ] attached or [A] adopted fiscal note(s) 
[X] zero I- J fiscal impact

M E MBERS SIGNING DO PASS

I J Committee Backup Attached
Chairman signaturedand recommendation
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NOTICE: This opinion ig subject to formal correction before
publication in the Pacific Reporter. Readers are requested 
to bring typographical, or other formal errors to the 
attention of the Cleric of the Appellate Courts, 303 K, 
Anchorage, Alaska 99501, in order that corrections 
made prior to permanent publication.

j

A  MAY 7 1987 U

THE SUPREME COURT OP THE STATE OF ALASKA BALDWIN
CITY OP KENAI,

V .

)

Appellant, File No. S-1337 

O P I N I O N

STATE OF ALASKA, PUBLIC 
UTILITIES COMMISSION,

A pp e ll e e.
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[No. 3176 - May 8, 1987]

Appeal from the Superior Court of the State 
of Alaska, Third Judicial District, Kenai 

Peter A. Mlchalski, Judge.

Appearances: Timothy j. Rogers, City
Attorney, Kenai, for Appellant. Mark L, 
Figura, Assistant Attorney General, 
Anchorage, Harold M, Brown, Attorney General, 
Juneau, for Appellee. Andrew E. Hoge, Hoge 
and Lekisch, Anchorage, for Intervenor 
Matanuska Telephone Association, Inc. flB33£2L 

K e n a i , for Intervenor Homer Electric 
Association, Inc.

Before: Rabinowitz, Chief Justice, Burke,
Matthews, Compton, and Moore, Justices,

MATTHEWS, Justice.

This is an appeal by the City of Kenai from a decision 

of the superior court dismissing Kenai's appeal to that court 

from a decision of the Alaska Public Utilities Commission. The 

superior court found that Kenai was not a party to the

twiocnos - saiujjy -931 00:01 28, 80 aow
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C o m m i s s i o n ' s  p r o c e e d i n g s ,  and,- t h e r e f o r e  h a d  n o  .right t o  a p p eal, 

H o m e r  E l e c t r i c  - A s s o c i a t i o n  a n d  M a t a n u s k a  T e l e p h o n e  A s s o c i a t i o n  

w e r e  p a r t i e s  t o  t h e  C o m m i s s i o n ' s  p r o c e e d i n g s ,  a n d  b o t h  h a v e  b e e n  

g r a n t e d  i n t e r v e n o r  s t a t u s  in t h i s  a p p eal, B e c a u s e  K e n a i  h a s  a 

l e g a l l y  r e c o g n i z e d  i n t e r e s t  w h i c h  w a s  a d v e r s e l y  a f f e c t e d  b y  the 

C o m m i s s i o n ' s  a c t i o n ,  a n d  b e c a u s e  Ke"nai s u f f i c i e n t l y  p a r t i c i p a t e d  

in t h e  C o m m i s s i o n ' s  proceeding's, w e  h o l d  t h a t  K e n a i  h a s  s t a n d i n g  

to o b t a i n  j u d i c i a l  r e v i e w  o f  t h o  a g e n c y ' s  a c t i o n  b y  m e a n s  o f  an 

a p p e a l .  W e  t h e r e f o r e  v a c a t e  t h e  d i s m i s s a l  a n d  r e m a n d  t h e  c a s e  to 

the s u p e r i o r  c o u r t ,

I , " F A C T S  A N D  P R O C E E D I N G S  

In 1 9 7 1 ,  H o m e r  E l e c t r i c  A s s o c i a t i o n ,  b y  c o n t r a c t  w i t h  

t he C i t y  of  K e n a i ,  a s s u m e d  c o n t r o l  o f  c e r t a i n  m u n i c i p a l  u t i l i t y  

f a c i l i t i e s  l o c a t e d  w i t h i n  t h e  C i ty. S u b s e q u e n t  s t r e e t  

c o n s t r u c t i o n  r e q u i r e d  H o m e r  E l e c t r i c  to r e l o c a t e  t h o s e  u t i l i t y  

f a c i l i t i e s ,  b u t  t h e  C i t y  r e f u s e d  to r e i m b u r s e  it f o r  t h e  

r e l o c a t i o n  e x p e n s e .  H o m e r  E l e c t r i c  s o u g h t  d e c l a r a t o r y  r e l i e f  

b e f o r e  the C o m m i s s i o n  to r e s o l v e  t h e  d i s p u t e  a c c o r d i n g  to t h e  

c o n t r a c t  terms. T h e  C o m m i s s i o n  d e c l i n e d  t o  h e a r  t h e  c o n t r a c t  

d i s p u t e  o n  j u r i s d i c t i o n a l  g r o u n d s ,  b u t  e n c o u r a g e d  H o m e r  E l e c t r i c  

to file for a s p e c i a l  t a r i f f  b e f o r e  t h e  C o m m i s s i o n  to r e c o v e r  t h e  

e x p e n s e  e i t h e r  t h r o u g h  a s u r c h a r g e  or t h r o u g h  g e n e r a l  r a t e s .

H o m e r  E l e c t r i c  f i l e d  f o r  a t a r i f f  r e v i s i o n  w h i c h  p r o ­

v i d e d  for a s u r c h a r g e  to r e c o v e r  a l l  c o s t s  a s s o c i a t e d  w i t h  t h e

- 2 -
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