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If  there is :i governing body already set np in the Community at tho 
time (his Constitution is accepted, the membership may decide to keep 
that governing body, or it may choose a new form of government

Sec. 2. Choice of Officers.—The Community shall at the same time 
decide how members and ofliccrs of the governing body shall be chosen 
and how long they shall serve. The Community shall then choose tho 
members to serve on the governing body and such officers as may be 
thought necessary.

Sec. 3. Meetings of Membership and Governing Body.—The Com­
munity shall decide when and how often there should be meetings of tho 
whole Community membership as well as of the governing body; also it 
/.hall decide wh it notice shall be given for the calling of meetings and 
how many members must bo present at such meetings in order to do 
business; and it may make any other rules necessary for the holding of 
meetings. A general meeting of the whole membersb'p shaii be held 
at least once a year.

Sec. 4. Record and Report of Community Decisions.—A record shall 
be made and kent of all the rules made under sections 1,2, and 3 of this 
Article, which rec rd shall be called the Record of Organization of die 
Native Community of Akiachak. Copies of this record shall be given 
to the teacher or other representative of the Bureau of Indian Affairs 
serving the Community. There shall be put in the record the names of 
all persons chosen to bo officers of the Community.

A r t i c l e  IV—P o w e r s  o f  t h e  Com m unity

S e ctio n  1. Powers T. eld.—The Community shall have the following 
powers:

To do all things for the common good wliich it has done or has had 
tho right to do in the past and which are not against Federal law and 
such Territorial law as may apply.

To deal with the Federal and Territorial Governments on matter i 
wliich interest the Community, to stop any giving or taking away of 
Community lands or other property without, its consent, and to get 
legal aid, as set forth in the act of June 18,1934, as amended.

To control the use by members or nonmembers of any reserve set aside 
by the Federal Government for the Community and to keep order in 
the reserve.

To guard and to foster native life, arts and possessions and native 
customs not against law.

Seo. 2. Grants of More Powers.—The Community may have and use 
such other powers as may bo given to it by tho Federal or Territorial .  
Government.
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Sf.c. 3. Use of Powers.—The. governing body shall put into use such 
of the powers of the Community as the Community may give to it at 
general meetings of the membership and shall make reports of its 
actions to the membership at general meetings.

Sec. 4. Rule-Making Powers.—The Community may make rules 
which are not against law to carry out the words of this Constitution.

A r t ic l e  V — R ig h t  o f  M em b er s

S e c t i o n  1. Right to vote.—All members of he Communilv 21 years 
of nge or over shall have the right to vote in Community meetings 
and elections.

Sec. 2. Right to speak mid vicct freely.—Members o f the Com­
m unity shall have the right to speak and m eet together freely in a 
peaceable way.

Sec. 3. Right to share in benefits.—Members of the Community 
shall have equal chance to share in the benefits of the Community.

A r t i c l e  VI— C h a n g e s  i n  t h e  C o n s t i t u t i o n

Changes in this Constitution and By-laws may be. made if the 
changes arc approved oy the Secretary of the Interior and by majority 
vote of the Community members voting in an election called by the 
Secretary of the Interior in which at least 30 percent rf  the voting 
membership take part.

BY-LAWS OF THE AKIACHAK NATIVE COMMUNITY 
A r t ic l e  I — O f f ic e r s  a n d  T h e ir  D u t ie !.

S e c t i o n  1. Community records.—The Community r „• the governing 
body shall choose one or more members who shall have the duty of 
keeping records of all actions and decisions of the Community and 
of the governing body and of giving copies of the records to the 
representative of the Bureau of Indian Affairs serving the 
Community.

Sec. 2. Community funds.—The Community or the governing body 
shall choose one or more members who shall have the duty of caring 
for the Community funds and keeping records of all funds taken in 
and paid out and giving copies of the records to the representative 
of the Bureau of Indian Affairs.

Sec. 3. Officers and agents.— T h e 'Vmmunity or tho governing body  
m ay choose as many officers and > gents as it  m ay need to carry out 
its  duties and shall state tho length o f service and tho duties o f  each 
officer or agent when he is chosen.
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A r t i c l e  I I—A d o i t i o n

Tliis Constitution and By-laws sliall be in effect when it is agreed 
to by a majority vote of the Community mcmboi-s voting in an election 
called for the purpose by the Secretary of tbe Interior, provided, that 
at least 30 percent of the voting membership take part. Tho persons 
entitled to vote arc all the adult native residents in the Akiachak 
Native Community.

APPROVAL
This Constitution nnd By-laws is hereby approved by the Assistant 

Secretary of the Interior and submitted for acceptance or rejection 
by the group of Eskimos having a common bond of living together 
in the Akiachak Native Community, Alaska, in an election called and 
held under the Instructions of the Secretary of the Interior.

All rules and regulations heretofore promulgated by the Interior 
Department or by the Bureau of Indian Affairs, so far as they may be 
incompatible with any of the provisions of the said Constitution and 
By-laws will be inapplicable to the Community of Akiachak, Territory 
of Alaska, from and after the date of adoption of this Constitution.

All olliccrs and employees of the Interior Department are ordered 
to abide by the provisions of the said Constitution and By-laws.

W i l l i a m  E. W a rm : ,  
Assistant Secretary of the Interior.

W a s h in g t o n ,  D. C., Avgust 6 ,19J,S.
CERTIFICATION OF ADOPTION

Pursuant to an order, approved August 6, 1948, by the Assistant 
Secretary of the Interior, the attached Constitution and By-laws was 
submitted for ratification to the group of Eskimos having a common 
bond of residence in the Akiachak Native Community, Territory of 
Alaska, and was on December 3,1948, duty ratified by a vote of 74 for, 
and 0 against, in an election in which over 30 percent of those entitled 
to vote cast their ballots, in accordance with Section 16 of the Indian 
Reorganization Act of June 18,1934 (48 Stat. 984) as amended by the 
acts of June 15,1935 (49 Stat. 378) and May 1, 1936 (49 Stat. 1250).

R o b e r t  W a s s e l i ,  
Chairman, Election Board.

J o s e p h  L o m a c k ,  
Secretary, Election Board.

J a c k  G. O s k o lk o v k ,
Government Representative.
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M U N IC IP A L  & R E G IO N A L  A S S I S T A N C E  D IV IS IO N

POUCH BH
JUNEAU. ALASKA 99811 
PHONE (907) 465-4707

949 E. 36TH AVENUE. SUITE 400 
ANCHORAGE. ALASKA 99506 

PHONE: (907) 551-8586 
. PHONE: (907) 561-8182

A u g u s t  J.8, 1986  
C E R T I F I E D  # P I 8 6 0 6 6 3 5 3

.. PO. 80X 348 
■z BETHEL. ALASKA99559 
'  PHONE (907)543-3475

PO BOX 41
NOME. ALASKA 99762 
PHONE: (907) 443-5457

Mr. W i l l i e  K a s a y u l i e  
C h a i r m a n

P.O. BOX 280
KOTZEBUE. ALASKA 99752 
PHONE: (907) 442-3675

A k i a c h a k  IRA C o u n c i l  
P.O. Box 70

L.. 1514 CUSHMAN STREET. ROOM 201 
FAIR8ANKS. ALASKA 99701 
PHONE: (907)452-7126

Ak i a c h a k ,  AK 99551
PO BOX 10041
DILLINGHAM. ALASKA 99576 
PHONE: (907) 842-2245D e a r  Mr. K a s a y u l i e

Th i s is to i n f o r m  yo u  chat y o u r  R u r a l  D e v e l o p m e n t  A s s i s t a n c e  
g r a n t  a p p l i c a t i o n  has b e e n  r e v i e w e d  by the D e p a r t m e n t  of 
C o m m u n i t y  and R e g i o n a l  A f f a i r s .  U n f o r t u n a t e l y ,  b e c a u s e  of the 
u n i q u e  le gal  c i r c u m s t a n c e  of a m u n i c i p a l i t y  still exi st in g,  the 
IR A C o u n c i l  is not e l i g i b l e  to a p p l y  for R D A  funds. T h e re fo re , 
y o u r  RD A  a p p l i c a t i o n  was not e v a l u a t e d  by the Grant R e v i e w  
C o m m i t t e e .

You may be i n t e r e s t e d  to k n o w  th at  a p p l i c a t i o n s  for fu nds  
t o t a l l e d  in e x c e s s  of $6 m i l l i o n ,  w h i l e  f u n d i n g  for this r o u n d  of 
a p p l i c a t i o n s  wa s l i m i t e d  to 28 %  of that.

If you ch o o s e ,  yo u  ma y a p p e a l  t h i s  d e c i s i o n  to the C o m m i s s i o n e r  
o f  the D e p a r t m e n t  of C o m m u n i t y  an d  R e g i o n a l  A f f a i r s  w i t h i n  t h i r t y  
d a y s  p u r s u a n t  to 19 AAC  6 0. 13 0.

P l e a s e  c a l l  P a u l i n e  T. V a l h a  at 5 6 1 - 8 5 8 6  s h o u l d  you have  any 
q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r .  You ma y  c a l l  co ll e c t .  T h a n k  
y o u  for y o u r  i n t e r e s t  in the R u r a l  D e v e l o p m e n t  A s s i s t a n c e  g r a n t  
p r o g r a m .

S i n c e r e l y

D i r e c t o r
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IK THE UNITED,STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA

BEFORE: THE HONORABLE JAKES K.

NATIVE VILLAGE OF TYONEK.

P l a i n t i f f ,  

vs.

DONALD PUCKETT, ERNA PUCKETT, 
ALEXANDRA KALOA, ESTHER KALOA, 
FRED SLAWSON, V IRGIN IA  
SLAWSON, ALEC CONSTANTINE, 
a n d  OLGA CONSTANTINE,

D e f e n d a n t s .

FRED SLAUSON, V IRGIN IA  
SLAWSON, DONALD PUCKETT, 
a n d  ERNA PUCKETT,

* T h i r d - P a r t y  
P l a i n t i f f s ,

vs.

DONALD 5TANDIFER, BONNIE 
Me CORD, AL GOOZEER, a n d  
EMIL McCORD, S R . .

T h i r d - P a r t y  
‘D e f e n d a n t s . .

TZGIRALD. JUDGE

NO. A82-3G9 C i v i l

VOILINTINE, TAYLOR & CAREY

REPORTER'S TRANSCRIPT

W e d n e s d a y ,  D e c em b e r  3 ,  1C86
FINDINGS OF FACT 

CONCLUSIONS OF LAV.’
AND DECISION •

REPORTED BY: JA N IS  G. ROLLER. CSR. CP
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1 P R O  C , E  E D I N G S

THE COURT: X w a n t  Co p l a c e  o f  r e c o r d  now my

d e c i s i o n  i n  N a t i v e  V i l l a g e  o f  T y o n ek  v s .  P u c k e t t ,  e t  a l . a n d

S l aw s o n ,  e t  a l . , t h i r d - p a r t y  p l a i n t i f f s ,  v s .  S t a n d i f e r ,  e t

a l . , t h i r d - p a r t y  d e f e n d a n t s ,  A82 -369  C i v i l .

T h i s  c a s e  w a s  a r g u e d  on m o t i o n s  q u i t e  some t im e  

a g o .  I n  t h e  c o u r s e  o f  t h e i r  a r g u m e n t s ,  b o t h  c o u n s e l  made 

c l a i m s  o f  r a c i a l  d i s c r i m i n a t i o n .  I n  r e v i e w i n g  t h e  c a s e ,  I  

h a v e  f o u n d  t h e  i s s u e s  t o  b e  b o t h  c o m p l e x  a n d  d i f f i c u l t .  

I n d e e d ,  t h e  r e s e a r c h  r e q u i r e d  on  t h e s e  i s s u e s  e x c e e d s  t h a t  

o f  a n y  o t h e r  c a s e  v. c n  comes  t o  m i n d .  I t  i s  v y  p u r p o s e  now 

t o  p l a c e  t h e  d e c i s i o n  on  t h e  r e c o r d  w i t h  t h e  h o p e  t h a t ,  i f  

t im e  p e r m i t s ,  a  p u b l i s h e d  d e c i s i o n  w i l l  b e  f i l e d  i n  t h e  c a s e .  

A t r a n s c r i p t  o f  t h e  d e c i s i o n  w i l l  b e  p r e p a r e d  a n d  p l a c e d  i n  

t h e  r e c o r d  o f  t h e  c a s e  s e t t i n g  f o r t h  t h e  r e a s o n s  u p o n  w h i c h  

I  r e a c h  my d e c i s i o n .  T h e  p a r t i e s ,  i f  a  c o p y  o f  t h e  

t r a n s c r i p t  i s  d e s i r e d ,  may o r d e r  t h e  t r a n s c r i p t  f r o m  t h e  

r e p o r t e r .  I t  i s  ray i n t e n t i o n ,  u p o n  t h e ' f i l i n g  o f  t h e  

t r a n s c r i p t ,  t o  d i r e c t  t h e  c l e r k  t o  e n t e r  t h e - f i n a l  o r d e r  i n  

t h i s  c a s e .

Now, t u r n i n g  t o  t h e  d e c i s i o n ,  a p p r o x i m a t e l y  A3 a i r  

m i l e s  s o u t h w e s t  o f  A n c h o r a g e ,  o n  t h e  n o r t h w e s t  s h o r e  o f  Cook 

I n l e t ,  l i e s  t h e  V i l l a g e  o f  T y o n e k .  T a n a n a  I n d i a n s ,  a 

s u b g r o u p  o f  t h e  A t h a b a s k a n s ,  a r e  r e p o r t e d  t o  h a v e  i n h a b i t e d  

t h e  s u r r o u n d i n g  a r e a  a s  e a r l y  a s  t h e  e i g h t e e n t h  c e n t u r y ,
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when w h i c e  e x p l o r e r s  a n d  s e e d e r s  f r om  R u s s i a  d i s c o v e r e d  a n d  

f i r s t  c o l o n i z e d  A l a s k a .  The  B r i t i s h  n a v i g a t o r  C a n t a i n  J am e s  

Cook r e p o r t e d l y  o b s e r v e d  A t h a b a s k a n s  i n  t h e  r e g i o n  a r o u n d  

1778 when  h e  c a p p e d  A l a s k a ' s  c o a s t l i n e  a n d  e x p l o r e d  t h e  

i n l e t  t h a t  b e a r s  h i s  n am e .  S e e  D a r b y s h i r e  a n d  A s s o c i a t e s ,  

T yonek  Commun i ty  P r o f i l e  ( 1 9 8 1 ) ;  R. D. A r n o l d ,  A l a s k a  N a t i v e

Land C l a im s  13 ( 1 9 7 8 ) ;  F e d e r a l  F i e l d  C om m is s io n  f o r

D e v e l o pm en t  a n d  P l a n n i n g ,  A l a s k a  N a t i v e s  and  The  Land  2 5 5 -5 7  

( 1 9 6 8 ) ;  s e e  a l s o  C l a u s  M. N a s k e  a n d  H. E. S l o t n i o c k ,  Al a s k a :

A H i s t o r y  o f  t h e  F o r t y - N i n t h  S t a t e , 18 ,  2 7 ,  3 1 - 4 2 ,  ( 1 9 7 9 ) .

T h i s  p r o c e e d i n g s  c e n t e r s  a r o u n d  an  a t t e m p t  b y  

n a t i v e  r e s i d e n t s  o f  T y o n e k ,  a c t i n g  t h r o u g h  t h e  V i l l a g e ' s  

n a t i v e  g o v e r n m e n t  e s t a b l i s h e d  p u r s u a n t  t o  t h e  I n d i a n  

R e o r g a n i z a t i o n  A c t  o f  1 934 ,  25 U . S .C .  §§ 4 7 3 a ,  476 ( 1 9 8 2 ) ,  

r e f e r r e d  t o  a s  t h e  " N a t i v e  V i l l a g e  o f  T y o n e k ' , "  t o  e n f o r c e  

two V i l l a g e  o r d i n a n c e s : o n e  p r o h i b i t i n g  n o n -m em b e r s  o f  t h e

V i l l a g e  f r o m  l e a s i n g  h o u s i n g  c o n s t r u c t e d  a t  t h e  V i l l a g e ' s  

e x p e n s e ,  a n d  t h e  o t h e r  p r o h i b i t i n g  n o n -m em b e r s  f r o m  r e m a i n i n g  

i n  T y o n e k  m o re  t h a n  24  c o n s e c u t i v e  h o u r s .

T y o n e k  i n i t i a t e d  t h e  a c t i o n  b y  r e q u e s t i n g  t h i s  

c o u r t  t o  e n f o r c e  t h e  tw o  o r d i n a n c e s  a g a i n s t  f o u r  f a m i l i e s  - -  

two c om po s e d  o f  V i l l a g e  m em be r s  who "own"  V i l l a g e - s u b s i d i z e d  

h o u s e s  a n d  tw o  c om p o s e d  o f  n o n -m em b e r s  s e e k i n g  t o  l e a s e  t h o s e  

h o u s e s .  The  f o u r  f a m i l i e s  c h a l l e n g e  t h e  v a l i d i t y  o f  t h e  

V i l l a g e ' s  o r d i n a n c e  p r o h i b i t i n g  l e a s i n g  o f  t h e  h o u s e s .
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1 c l a i m i n g  c h a t  i t  v i o l a t e s  t h e  f e d e r a l  c o n s t i t u t i o n ,  t h e  

f e d e r a l  c i v i l  r i g h t s  a n d  f a i r  h o u s i n g  l a w s ,  a n d  A l a s k a  l aw .  

The  r e s p o n d e n t s  h a v e  f i l e d  c o u n t e r c l a i m s  a g a i n s t  T y o n ek  a n d  

t h i r d - p a r t y •c l a i m s  a g a i n s t  f o u r  o f  T y o n e k ' s  o f f i c e r s .

I  c o n c l u d e  t h a t  t h i s  c o u r t  l a c k s  s u b j e c t - m a t t e r  j u r i s d i c t i o n  

o v e r  T y o n e k ' s  c l a i m s ,  w h i c h  a r e  b a s e d  on  t h e  V i l l a g e  

o r d i n a n c e s ,  a n d ,  t h e r e f o r e ,  do n o t  " a r i s e  u n d e r "  f e d e r a l  l aw .  

I  f u r t h e r  c o n c l u d e  t h a t  t h i s  c o u r t  l a c k s  s u b j e c t - m a t t e r  

j u r i s d i c t i o n  o v e r  t h e  r e p o n d e n t s ' c o u n t e r c l a i m s  a n d  t h i r d -  

p a r t y  c l a i m s  b e c a u s e  t h e y  a r e  b a r r e d  by  T y o n e k ' s  t r i b a l  

s o v e r e i g n  im m u n i t y  a n d  t h e  d e r i v a t i v e  im m un i t y  o f  i t s  

o f f i c e r s .  I ,  t n e r e f o r e ,  d i s m i s s  T y o n e k * s  c l a i m s  a n d  t h e  

c l a i m s  o f  t h e  r e s p o n d e n t s .

The  T a n a n a  I n d i a n s ,  who c u r r e n t l y  i n h a b i t  T y o n e k ,  

h a v e  r e p o r t e d l y  o c c u p i e d  t h e  s u r r o u n d i n g  a r e a  f r o m  a s  e a r l y  

a s  t h e  e i g h t e e n t h  c e n t u r y ,  w h en  w h i t e  s e t t l e r s  f i r s t  

a r r i v e d  i n  A l a s k a .  T y o n e k  a p p e a r s  t o  h a v e  b e e n  t h e  s i t e  o f  

a R u s s i a n  t r a d i n g  s e t t l e m e n t  i n  t h e  l a t e  e i g h t e e n t h  c e n t u r y  

w h e r e  n a t i v e s  s u p p l i e d  f o x  p e l t s  t o  t h e  R u s s i a n s  i n  

e x c h a n g e  f o r  i t e m s  o f  R u s s i a n  m a n u f a c t u r e .  T h a t  s e t t l e m e n t  

w a s  d e s t r o y e d ,  a p p a r e n t l y ,  b e c a u s e  o f  c o n f l i c t s  b e tw e e n  

l o c a l  n a t i v e s  a n d  t h e  R u s s i a n s . — ^ S e e  D a r b v s h i r e  a n d

~  The  R u s s i a n  t r a d i n q  s e t t l e m e n t  was known a s  
" T u i u n u k , "  a n d  a u t h o r i t i e s  h a v e  i n d i c a t e d  t h a t  t h i s  was  
p r o b a b l y  an  a l t e r n a t i v e  s p e l l i n g  o f  T y o n e k .  2 £ £  D a r b y s h i r e  
a n d  A s s o c i a t e s ,  T v o n e k  Commun i ty  P r o f i l e  ( 1 9 8 1 ) .  "T y o n e k "  
i s  a  S i b e r i a n  Y a k u t  w o rd  m e a n i n g  " l i t t l e  c h i e f , "  w h i l e  
" T i - i - u ' - n u k "  i s  a n  E sk im o  w o rd  m e a n i n g  t h e  "m a r s h  p e o p l e . "
I d .
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1 A s s o c i a t e s ,  T y o n e k  Communi ty  P r o f i l e  ( 1 9 8 1 ) .  F o l l o w i n g  t h e  

p u r c h a s e  o f  A l a s k a  i n  1 867 ,  b y  t h e  U n i t e d  S t a t e s ,  t h e  

A m e r i c a n - b a s e d  A l a s k a  C om m e r c i a l  Company e s t a b l i s h e d  a  new 

t r a d i n g  h e a d q u a r t e r s  a t  T y o n e k  f o r  t h e  e n t i r e  u p o e r  Cook 

I n l e t .  The  p o s t  w a s  o p e r a t i n g  b y  1875 ,  a n d  be came  a m a j o r  

d i s e m b a r k i n g  p o i n t  f o r  p e o p l e  a n d  s u p p l i e s  when g o l d  was 

d i s c o v e r e d  a t  R e s u r r e c t i o n  C r e e k  n e a r  T u m a g a i n  i n  t h e  1880 s  

S ee  i d . A l t h o u g h  T y o n e k  h a s  b e e n  moved  t w i c e  s i n c e  t h a t  

t i m e ,  t h e  v i l l a g e  h a s  r e m a i n e d  i n  e s s e n t i a l l y  t h e  same 

l o c a t i o n .  S e e  D a r b y s h i r e  a n d  A s s o c i a t e s ,  T yon ek  Communi ty  

P r o f i l e  ( 1 9 8 1 ) .

P r e s i d e n t  Woodrow W i l s o n ,  i n  1915 ,  w i t h d r e w  o v e r  

2 5 , 0 0 0  a c r e s  s u r r o u n d i n g  t h e  V i l l a g e  o f  T yon ek  a n d  

e s t a b l i s h e d  t h e  M oquawk ie  R e s e r v a t i o n  " f o r  t h e  b e n e f i t  o f  

A l a s k a n  N a t i v e s  o f  t h a t  r e g i o n . "  E x e c u t i v e  O r d e r  2141 ,  

F e b r u a r y  2 7 ,  1 915 .  I n  1939 ,  t h e  N a t i v e s  l i v i n g  i n  t h e  

V i l l a g e  e s t a b l i s h e d  t h e  " N a t i v e  V i l l a g e  o f  T y o n e k "  b y  

a d o p t i n g  a  c o n s t i t u t i o n  a n d  b y l a w s  u n d e r  s e c t i o n  16 o f  t h e  

I n d i a n  R e o r g a n i z a t i o n  A c t  o f  1 9 3 4 ,  25 U . S .C .  §8 4 7 3 a ,  476 

( 1 9 8 2 ) ,  a n d  a  c o r p o r a t i o n  c h a r t e r  u n d e r  s e c t i o n  17 o f  t h e  

a c t ,  25 U . S . C . ,  8 477  - ( 1 9 8 2 ) ,  b o t h  o f  w h i c h  w e r e  a p p r o v e d  

b y  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r .

A r t i c l e  I I  o f  t h e  V i l l a g e  c o n s t i t u t i o n  a n d  b y l aw s  

l i m i t e d  m em b e r s h i p  i n  T y o n e k  t o  t h o s e  i n d i v i d u a l s  t h e n  on  

t h e  o f f i c i a l !  l i s t  o f  N a t i v e  r e s i d e n t s  m a i n t a i n e d  by  t h e
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1 Village, the c h i l d r e n  of T y o n e k  m e m b e r s ,  and o t h e r  A l a s k a

Natives w h o  e s t a b l i s h e d  h o m e s  in the V i l l a g e  an d w e r e

a c c e p t e d  a s  m em b e r s .  The c o n s t i t u t i o n  p r o v i d e d  t h a t  T y o n ek

members  c o u l d  w i l l i n g l y  r e n o u n c e  t h e i r  m em b e r s h i p ,  c o u l d

h a v e  i t  r e v o k e d  f o r  g o o d  c a u s e ,  o r  c o u l d  l o s e  t h e i r

m e m b e r s h i p  if t h e y  " m o v e d C d ]  a w a y  f r o m  the Villa g e ,

i n t e n d i n g  n o t  t o  r e t u r n . "  A . r t i c l e  I I  a l s o  a u t h o r i z e d  T y on ek

t o  e s t a b l i s h  a n y  f u r t h e r  r u l e s  c o n c e r n i n g  m em b e r s h i p  a s

m i g h t  b e  f r o m  t i m e  t o  t im e  r e q u i r e d .

T y o n e k ' s  V i l l a g e  c o u n s e l ,  in 1942, a d o p t e d  V i l l a g e

R u l e  No. 4 ,  w h i c h  p r o h i b i t s  n o n -m em b e r s  o f  t h e  V i l l a g e

( o t h e r  t h a n  g o v e r n m e n t  e m p l o y e e s )  f r o m  r e m a i n i n g  i n  t h e

V i l l a g e  mo re  t h a n  t w e n t y - f o u r  c o n s e c u t i v e  h o u r s  w i t h o u t
2 /

T y o n e k ' s  c o n s e n t . —

I n  1 965 ,  s e v e r a l  o i l  c o m p a n i e s  p a i d  T y on ek  

a p p r o x i m a t e l y  t w e l v e  m i l l i o n  d o l l a r s  f o r  o i l  a n d  g a s

2 /
— ' A c c o r d i n g  t o  o f f i c i a l  T y o n e k  r e c o r d s ,  t h e  p r e c i s e  

w o r d i n g  o f  R u l e  N o .  4 i s  a s  f o l l o w s :

Any w h i t e  men e x c e p t  g o v e r n m e n t  men 
o r  o u t s i d e r  c om in g  i n  i s  a l l o w  [ s i c ]  t o  
s t a y  o n l y  24 h r s .  I f  w e a t h e r  p e r m i t s  
t h em  t o  g o  [ s i c ] . And i s  n o t  a l l o w e d  t o  
b r i n g  a n y  l i q u o r  [ s i c ] .  A r t i c l e  No. 4

22 h a v e  [ s i c ]  t o  b e  p u t  u p  i n  p o s t e r s .  And 
a n y o n e  d e s t r o y i n g  t h e s e  p a p e r s  w i l l  b e

23 s u b j e c t  t o  p e n a l t y .  T w e n t y - f i v e  d o l l a r s  
f i n e  i f  c a u g h t  d e s t r o y i n g  t h e  p o s t e r

24 [ s i c ] .

25 Laws o f  N a t i v e  V i l l a g e  o f  T y o n e k ,  R u l e  Ho. 4 ,  May 18 ,  1 9 4 2 .
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e x p l o r a t i o n  r i g h t s  in the area s u r r o u n d i n g  the Village .

The T y o n e k  c o u n c i l  a l l o c a t e d  part of those p r o c e e d s  to

c o n s t r u c t  a p p r o x i m a t e l y  s ixt y h o u s e s  in the V i l l a g e  a n d

e s t a b l i s h e d  a " F a m i l y  P l a n "  u n d e r  w h i c h  f a m i l i e s  c o m p r i s e d

o f  V i l l a g e  m embers  c o u l d  a p p l y  t o  t h e  V i l l a g e  f o r  " h o u s i n g

a l l o w a n c e s "  to b u i l d  and f u r n i s h  n e w  homes. On O c t o b e r  5,

1965, d u r i n g  the c o n s t r u c t i o n  of the " F a m i l y  P l a n "  houses,

the T y o n e k  c o u n c i l  u n a n i m o u s l y  p a s s e d  V i l l a g e  O r d i n a n c e  No.

65-32, w h i c h  p r o v i d e d  that:

[ T ] h e  i n t e r e s t s  o f  m embe r s  o f  t h e  
V i l l a g e  i n  h o u s e s  w h i c h  a r e  a c q u i r e d  by 
s u c h  m em b e r s  by  v i r t u e  o f  t h e  F am i l y  
P l a n  o f  t h e  V i l l a g e  c a n n o t  b e  s o l d ,  
c o n v e y e d ,  l e a s e d ,  m o r t g a g e d ,  o r  
o t h e r w i s e  a l i e n a t e d  bv  a n v  member, o f  t h e  
V i l l a g e  t o  a p e r s o n ,  c o r p o r a t i o n ,  o r  
o t h e j  . . l _ e q a l _ e n t i t v  w h i c h  o r  who i s  n o t  a
,en.L2lJ.£.d member o l  t h e  V i l l a g e  o f
T y o n e k ,  A l a s k a . I t  i s  t h e  p u r p o s e  o f  
t h i s  { o r d i n a n c e ]  t o  i n s u r e  t h a t  p r i v a t e  
l n t j g j . e s . t s _ _ i n _ h o u s e s _ J n _ t h e  V i l l a g e  o r  i n  
£ h e _ H o g u a w k i e  R e s e r v a t i o n  mav o n l y  b e  
h e l d _ b y _ e n r o l l e d  m embe r s  o f  t h e  V i l l a g e .
S h o u l d  a n y  a l i e n a t i o n  b e  a t t e m p t e d  i n  

- v i o l a t i o n  o f  t h i s  r e s o l u t i o n ,  t h e  same 
s h a l l  b e  v o i d .

T y o n e k  V i l l a g e  O r d i n a n c e  No. 6 5 - 3 2 ,  O c t o b e r  5 ,  1 9 6 5 .—-^

3 / O r d i n a n c e  N o .  6 5 - 3 2  w a s  ‘ am en d e d  i n  1981 b y  Tyon ek  
O r d i n a n c e  No. 8 1 - 1 ,  w h i c h  r e t a i n e d  m o s t  o f  t h e  o r i g i n a l  
o r d i n a n c e * s  l a n g u a g e ,  b u t  a d d e d  a n  e x p r e s s  p r o h i b i t i o n  
b a r r i n g  T y o n ek  m em b e r s  f r o m  b e q u e a t h i n g  o r  d e v i s i n g  t h e i r  
i n t e r e s t s  i n  F a m i l y  P l a n  h o u s e s  ( a n d  t h e  l a n d  on  w h i c h  t h o s e  
h o u s e s  a r e  l o c a t e d )  t o  n o n -m em b e r s  o f  T y o n e k .  T yonek  
O r d i n a n c e  No. 8 1 - 1  p r o v i d e s  t h a t :

( F o o t n o t e  C o n t i n u e d )



1 Title to all h o u s e s  a c q u i r e d  u n d e r  the F a m i l v  Plan was

2 taken subject to the c o n d i t i o n s  i m p o s e d  b y  V i l l a g e
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O r d i n a n c e  No. 65-32.

Congress, in 1971, e n a c t e d  the A l a s k a  N a t i v e  C l a i m s

J L / ( F o o t n o t e  C o n t i n u e d )

T h e  i n t e r e s t s  of t h e  t r i b a l  m e m b e r s  
of t h e  N a t i v e  V i l l a g e  of T y o n e k  in 
h o u s e s  a c q u i r e d  b y  s u c h  m e m b e r s  by 
v i r t u e  of t h e  F a m i l y  Plan, a n d  the l a n d  
upon w h i c h  such h o u s e s  a r e  • located, 
shall n o t  be sold, c o n v e y e d ,  leased, 
m o r t g a g e d ,  e n c u m b e r e d ,  b e q u e a t h e d ,  
d e v ised, or o t h e r w i s e  a l i e n a t e d ,  by a n y  
m e m b e r  or a n y  o t h e r  p e r s o n  or entity, to 
a person , c o r p o r a t i o n ,  or o t h e r  e n t i t y  
w h i c h  is n o t  or w h o  is n o t  an e n r o l l e d  
m e m b e r  o f  t h e  N a t i v e  V i l l a g e  of Tyonek.
The p u r p o s e  o f  t h i s  o r d i n a n c e  i s  t o  
e n s u r e  t h a t  p r i v a t e  i n t e r e s t s  i n  h e  i s e s  
i n  T y o n ek  v i l l a g e  o r  i n  t h e  f o rm e r  
Moquawk ie  r e s e r v a t i o n  may b e  h e l d  o n l y  
by  e n r o l l e d  m em b e r s  o f  t h e  N a t i v e  
V i l l a g e  o f  T y o n e k .  Any a l i e n a t i o n  o r  
d i s p o s i t i o n  i n  v i o l a t i o n  o f  t h i s  
o r d i n a n c e  s h a l l  b e  v o i d .  No non -m em be r  
may i n h e r i t  a n y  m e m b e r ' s  i n t e r e s t  i n  t h e  
p r o p e r t y  d e s c r i b e d  h e r e i n ,  w h e t h e r  b y  
t e s t a m e n t a r y  d i s p o s i t i o n  o r  i n t e s t a t e  
s u c c e s s i o n ,  o r  o t h e r w i s e .  Any s u c h  
p u r p o r t e d  d i s p o s i t i o n  s h a l l  b e  v o i d ,  a n d  
i n  s u c h  e v e n t ,  t h e  v i l l a g e  c o u n c i l  may 
d i s p o s e  o f  t h e  d e c e a s e d  m e m b e r ' s  
i n t e r e s t  i n  s u c h  p r o p e r t y  t o  s u c h  o f  h i s  
o r  h e r  h e i r s  who a r e  e n r o l l e d  m em be r s  o f  
t h e  N a t i v e  V i l l a g e  o f  T y o n e k  a s  i t  may 
i n  i t s  d i s c r e t i o n  d e c i d e ,  . • g i v i n g  
p r e f e r e n c e  t o  t h e  h e i r  o r  h e i r s  who l i v e  
i n  t h e  v i l l a g e .

T y o n ek  V i l l a g e  O r d i n a n c e  No. 8 1 - 1 ,  J u l y  7 ,  1 9 8 1 .  Tyon ek  i s  
n o t  s e e k i n g  t o  e n f o r c e  t h e  p r o v i s i o n s  a d d e d  by  t h e  1981  
am en dm en t s  i n  t h i s  a c t i o n ,  n o r  a r e  t h e  d e f e n d a n t s  a n d  
t h i r d - p a r t y  p l a i n t i f f s  c h a l l e n g i n g  t h o s e  p r o v i s i o n s .
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1 S e t t l e m e n t  A c t ,  A3 U .S .C . , ,  i i  1 601 -1 628  ( 1 9 8 2 ) .  S e c t i o n  19 

o f  t h e  C l a im s  A c t ,  A3 U . S .C .  § 1618 ,  r e v o k e d  a lm o s t  a l l  

n a t i v e  r e s e r v a t i o n s  i n  A l a s k a ,  i n c l u d i n g  t h e  Moquawkie  

R e s e r v a t i o n .  S e c t i o n  8 ,  A3 U . S .C .  1 607 ,  a u t h o r i z e d  t h e  

N a t i v e  r e s i d e n t s  o f  e a c h  V i l l a g e  o r  c i t y  i n  A l a s k a  t o  

e s t a b l i s h  a  V i l l a g e  c o r p o r a t i o n ,  t h r o u g h  w h i c h  t h e y  w o u l d  

r e c e i v e  l a n d  a n d  o t h e r  b e n e f i t s  u n d e r  t h e  C l a im s  A c t .  

S h o r t l y  a f t e r  t h e  p a s s a g e  o f  t h e  G l a im s  A c t ,  t h e  N a t i v e  

r e s i d e n t s  o f  T y o n ek  f o rm e d  t h e  f o r - p r o f i t  T y o n ek  N a t i v e  

C o r p o r a t i o n ,  t o  w h i c h  was c o n v e y e d  a l l  t h e  l a n d s  f o r m e r l y  

i n  t h e  Moquawk ie  r e s e r v a t i o n . — ^ The  C l a im s  A c t  d i d  n o t  

e x p r e s s l y  c h a n g e  t h e  s t a t u s  o f  T y o n e k  o r  i t s  IRA V i l l a g e  

g o v e r n m e n t ,  n o r  d i d  t h e  C l a im s  A c t  e x p r e s s l y  r e v o k e  o r  

amend T y o n e k ' s  F a m i l y  P l a n  o r  O r d i n a n c e  6 5 - 3 2 .  T yon ek  

N a t i v e  C o r p o r a t i o n  h a s  n o t  b e e n  d i r e c t l y  i n v o l v e d  i n  

a d m i n i s t e r i n g  T y o n e k ' s  F a m i l y  P l a n  h o u s i n g ,  a l t h o u g h  i t  

c u r r e n t l y  h o l d s  t h e  s u r f a c e  e s t a t e  o f  t h e  l a n d s  on 

w h i c h  t h a t  h o u s i n g  i s  l o c a t e d .

The  p r e s e n t  d i s p u t e  a r o s e  i n  1 98 1 -1 9 8 2  when two  

T yon ek -m em be r  f a m i l i e s  l e a s e d  t h e i r  F a m i l y  P l a n  h o u s e s  t o  

two  f a m i l i e s  n o t  c om p o s e d  o f  T y o n e k  members . ,  F rom 

a p p r o x i m a t e l y  19 77 u n t i l  19 81 ,  D o n a l d  a n d  E m a  P u c k e t t  a n d

A /“  A l t h o u g h  T y o n e k ' s  r e s i d e n t s  h a v e  e s t a b l i s h e d  a n  ANCSA 
v i l l a g e  c o r p o r a t i o n /  T y o n ek  h a s  h o t  o r g a n i z e d  a s  a 
m u n i c i p a l i t y  u n d e r  A l a s k a  l a w .  T h e  v i l l a g e  l i e s  w i t h i n  t h e  
b o u n d a r i e s  o f  A l a s k a ' s  K e n a i  P e n i n s u l a  B o r o u g h /  a n d  t h e  
y o n e k  V i l l a g e  C o u n c i l  i s  t h e  o n l y  v i l l a g e  g o v e r n i n g  b o d y .



t h e i r  f o u r  c h i l d r e n  l i v e d ,  a t  t h e  T yon ek  T im b e r  Camp o u t s i d e  

t h e  V i l l a g e .  D o n a l d  P u c k e t t  w o rk e d  a t  t h e  t i m b e r  camp.

E r n a  was  em p lo y e d  p a r t  o f  t h a t  t im e  a s  t h e  s e c r e t a r y  a t  t h e  

R. L .  B a r t l e t t  S c h o o l  i n  T y o n e k ,  a n d  t h e i r  c h i l d r e n  

a t t e n d e d  t h e  B a r t l e t t  S c h o o l .  I n  S e p t em b e r  1 981 ,  m o s t  o f  

t h e  o p e r a t i o n s  o f  t h e  t i m b e r  camp w e r e  c l o s e d  down, a n d ,  

o n  S e p t e m b e r  3 0 ,  1 S 8 I ,  t h e  P u c k e t t s  r e q u e s t e d  p e r m i s s i o n  

i n  w r i t i n g  f r o m  T y o n e k ' s  v i l l a g e  c o u n c i l  t o  r e s i d e  i n  t h e  

v i l l a g e  f o r  t h e  r e m a i n d e r  o f  t h e  1 981 -1 982  s c h o o l  y e a r .
The  c o u n c i l  g r a n t e d  p e r m i s s i o n ,  a n d  on  O c t o b e r  8 ,  1981 , t h e  

P u c k e t t s  s i g n e d  a  l e a s e  a g r e e m e n t  w i t h  E s t h e r  K a l o a ,  a  

V i l l a g e  member ,  t o  l e a s e  h e r  F a m i l y  P l a n  h o u s e  u n t i l  

J u n e  15 ,  1982'.

On A p r i l  2 8 ,  1 982 ,  T y o n e k  V i l l a g e  p r e s i d e n t  D o n a l d  

S t a n d i f e r  w r o t e  t h e  P u c k e t t s  o n  b e h a l f  o f  T y o n e k  t o  n o t i f y  

t h em  t h a t  t h e y  m u s t  v a c a t e  t h e  K a l o a  h o u s e  a t  t h e  e n d  o f  

t h e  s c h o o l  y e a r ,  w h i c h  w a s  May 2 7 ,  1 9 8 2 .  H ow ev e r ,  t h e  

P u c k e t t s  a n d  K a l o a ,  or. A p r i l  3 0 ,  1 9 8 2 ,  r e n ew e d  t h e i r  l e a s e  

a g r e e m e n t  f o r  a n  a d d i t i o n a l  y e a r ,  u n t i l  J u n e  2 5 ,  1983 .

T h ey  i n c l u d e d  a  p r o v i s i o n  i n  t h e  a g r e e m e n t  t h a t :  " [ S ] h o u I d

t h e  N a t i v e  V i l l a g e  o f  T y o n e k ,  b y  a c t  o f  t h e  c o u n c i l ,  v o t e  

t o  r em o v e  l e s s e e s ,  b y  c o u r t  a c t i o n ,  t h i s  l e a s e  i s  

a u t o m a t i c a l l y  v o i d e d . "  o n  J u n e  8 ,  1 9 8 2 ,  S t a n d i f e r  a g a i n  

w r o t e  t h e  P u c k e t t s  o n  b e h a l f  o f  T y o n e k  t o  r e m i n d  th em  t h a t  

t h e  s c h o o l  y e a r  h a d  e n d e d  a n d  t h a t  t h e i r  a u t h o r i z a t i o n  t o



r e n t  t h e  K a l o a  h o u s e  h a d ,  t h e r e f o r e ,  e l a p s e d .  The  P u c k e t t s
*1

r e f u s e d  t o  v a c a t e  t h e  K a l o a  h o u s e .

I n  D e c em b e r ,  1 98 1 ,  F r e d  a n d  V i r g i n i a  S l aw so n  

s o u g h t  p e r m i s s i o n  f r o m  t h e  T y o n e k  c o u n c i l  t o  r e s i d e  i n  t h e  

V i l l a g e ,  b u t  w e r e  d e n i e d  p e r m i s s i o n .  F r e d  S l aw s o n  i s  a  

s h a r e h o l d e r  o f  T y o n ek  N a t i v e  C o r p o r a t i o n  a n d  Cook I n l e t  

R e g i o n ,  I n c . ,  a n d  h e  a n d  h i s  w i f e  h a v e  f a m i l y  i n  T y o n ek ;  

b u t  t h e  S l a w s o n s  a r e  n o t  e n r o l l e d  m embe r s  o f  t h e  V i l l a g e .

On May 2 9 ,  1982 ,  t h e  S l a w s o n s  l e a s e d  t h e  F a m i l y  P l a n  h o u s e  

o f  V i l l a g e  membe rs  A l e c  a n d  O lg a  C o n s t a n t i n e ,  a n d  made t h e  

h o u s e  t h e i r  r e s i d e n c e .  T he  S l a w s o n s ,  on  J u n e  2 ,  1982 , 

made a  w r i t t e n  r e q u e s t  t o  t h e  T y on e1' c o u n c i l  f o r  p e r m i s s i o n  

t o  r e m a i n  i n  t h e  C o n s t a n t i n e  h o u s e ,  b u t  t h e y  w e r e  a g a i n  

d e n i e d  p e r m i s s i o n .  T h e  S l a w s o n s  c o n t i n u e d  t o  r e s i d e  i n  

t h e  C o n s t a n t i n e  h o u s e .

T y o n e k  b r o u g h t  t h i s  a c t i o n  i n  1982 t o  e v i c t  t h e  

P u c k e t t s  a n d  S l a w s o n s  a n d  t o  e n j o i n  t h e  K a l o a s  a n d  

C o n s t a n t i n e s  f r o m  l e a s i n g  o r  o t h e r w i s e  a l i e n a t i n g - t h e i r  

F a m i l y  F l a n  h o u s e s  t o  n o n -m em b e r s  o f  t h e  V i l l a g e .  T y o n e k  

s e e k s  t o  e n f o r c e  V i l l a g e  O r d i n a n c e  6 5 - 3 2  a g a i n s t  t h e  K a l o a s  

a n d  C o r s t a n t i n e s ,  c o n t e n d i n g  t h a t  i t  s u b s i d i z e d  t h e  

c o n s t r u c t i o n  a n d  f u r n i s h i n g  o f  t h e i r  h o u s e s  o n  t h e  e x p r e s s  

c o n d i t i o n  t h a t  t h e  h o u s e s  b e  u s e d  e x c l u s i v e l y  b y  V i l l a g e  

m em b e r s .  T y o n ek  a l s o  s e e k s  t o  e n f o r c e  V i l l a g e  R u l e  No. 4 

a g a i n s t  t h e  P u c k e t t s  a n d  S l a w s o n s  b e c a u s e  t h e y  h a v e  r e m a i n e d
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1 in the V i l l a g e  for m o r e  rrh a n  t w e n t y - f o u r  hours w i t h o u t  the 

consent o f  Tyonek.

By a n s w e r ,  t h e  r e s p o n d e n t s  h a v e  c h a l l e n g e d  t h e  

v a l i d i t y  o f  T y o n e k  O r d i n a n c e  6 5 - 3 2  u n d e r  f e d e r a l  a n d  

A l a s k a  l a w , — ^ a n d  h a v e  b r o u g h t  c l a i m s  ' f o r  d am age s  a n d  

i n j u n c t i v e  r e l i e f  a g a i n s t  T y o n e k  a n d  s e v e r a l  o f  i t s  

o f f i c e r s .  The  P u c k e t t s  c l a i m  t h a t  i n  a d d i t i o n  t o  f i l i n g  

t h i s  a c t i o n ,  T y o n e k  a n d  i t s  p r e s i d e n t  S t a n d i f e r ,  v i c e  

p r e s i d e n t  B o n n i e  M cCo rd ,  s e c r e t a r y - t r e a s u r e r  A l  Goozmer ,  

a n d  V i l l a g e  a d m i n i s t r a t o r  E m i l  M cCo rd ,  S r . ,  h a v e  e n g a g e d  i n  

o t h e r  a c t i o n s  i n t e n d e d  t o  d r i v e  t h em  f r o m  t h e  V i l l a g e .  

A c c o r d i n g  t o  t h e  P u c k e t t s ,  t h e s e  i n c l u d e d  c i r c u l a t i n g  

p e t i t i o n s  d em a n d i n g  t h a t  t h e  P u c k e t t s  l e a v e  T y o n e k ,  

s p r e a d i n g  r u m o r s  im p u g n i n g  t h e  c h a r a c t e r  o f  E r n a  P u c k e t t ,  

a n d  c h a n g i n g  T y o n e k * s  p o l i c y  t o  r e q u i r e  a l l  n o n -m em b e r s  o f  

t h e  V i l l a g e  t o  p a y  f o r  t h e i r  e l e c t r i c i t y ,  a l t h o u g h  T y o n e k  

m em be r s  r e c e i v e  f r e e  e l e c t r i c i t y .  T he  P u c k e t t s  a l s o  a l l e g e  

t h a t  t h e i r  p r o p e r t y  h a s  b e e n  d am ag e d  b y  v a n d a l s  a n d  t h a t  "  

t h e i r  h o u s e  w as  o n c e  s t o n e d  b y  u n i d e n t i f i e d  p e r s o n s ,  b u t  

t h e y  do  n o t  a l l e g e  t h a t  T y o n e k ' s  o f f i c e r s  w e r e  p e r s o n a l l y  

i n v o l v e d  i n  e i t h e r  o f  t h e s e  a c t i v i t i e s .

3 7 ----------------------

The  <3e f e n d  a n t  s  c h a l l e n g e  t h e  v a l i d i t y  o f  V i l l a g e
d o  n o t  E P e c * f i c a l l y  c h a l l e n g e  t h e  

No 81 1 e i t h e r  v l H a g e  R u l e  No .  4 o r  V i l l a g e  O r d i n a n c e



A N A L Y S I S
I

S u b j e c t - M a t t e r - - J u r i s d i c t i o n  o v e r  T y o n e k ' s  C l a im s  

T y on ek  m a i n t a i n s  t h a t  t h i s  c o u r t  h a s  s u b j e c t -  

m a t t e r  j u r i s d i c t i o n  o v e r  i t s  c l a i m s  b a s e d  u p o n  t h r e e  

s e p a r a t e  p r o v i s i o n s :  ( 1 )  t h e  g e n e r a l  " f e d e r a l  q x i e s t i o n "

p r o v i s i o n ,  28 U . S .C .  1331 ( 1 9 8 2 ) ;  ( 2 )  t h e  " I n d i a n  t r i b e s "  

j u r i s d i c t i o n a l  p r o v i s i o n ,  28 U . S .C .  1362 ( 1 9 8 2 ) ;  a n d  (3 )  

t h e  f e d e r a l  D e c l a r a t r o y  J u d g m e n t  A c t ,  28 U . S .C .  2201 ( 1 9 8 2 ) .  

To e s t a b l i s h  f e d e r a l  c o u r t  j u r i s d i c t i o n  u n d e r  a n y  o f  t h e s e  

t h r e e  p r o v i s i o n . ,  T y o n e k  m u s t  s a t i s f y  e s s e n t i a l l y  t h e  same 

t h r e s h o l d  r e q u i r e m e n t ,  t h a t  i s ,  T y o n ek  m u s t  d e m o n s t r a t e  

t h a t  i t s  c l a i m s  " a r i s e  u n d e r "  t h e  C o n s t i t u t i o n ,  l a w s ,  o r  

t r e a t i e s  o f  t h e  U n i t e d  S t a t e s .  S e e  28 U . S . C . ,  1 331 ,  1 362 ,  

2 2 0 1 .  B e c a u s e  T y o n e k * s  c l a i m s  a r e  a l l  p r e d i c a t e d  u p o n  two 

V i l l a g e  o r d i n a n c e s  a n d  a r e  n o t  b a s e d  u p o n  a n y  f e d e r a l  l a w ,  

t r e a t y ,  o r  c o n s t i t u t i o n a l  p r o v i s i o n ,  I  c o n c l u d e  t h a t  t h i s  

c o u r t  l a c k s  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T y o n e k ' s  c l a i m s

F e d e r a l  Q u e s t i o n  J u r i s d i c t i o n  

The  " f e d e r a l  q u e s t i o n "  j u r i s d i c t i o n a l  p r o v i s i o n ,

28 U . S . C . ,  1 3 3 1 ,  p r o v i d e s  t h a t :

[ D ] i s t r i c t  c o u r t s  s h a l l  h a v e  o r i g i n a l  
j u r i s d i c t i o n  o f  a l l  c i v i l  a c t i o n s  
. a r i s i n g  u n d e r  -.he C o n s t  1 t u t  i o n . _ l a v i s ^ _ Q r  

- . t r e a t i e s ,  o f  t h e  U n i t e d  s t a t e s .

28 U . S . C . ,  1 33 1 .  As n o t e d  a b o v e ,  T y o r . e k ' s  c l a i m s  a g a i n s t  

t h e  P u c k e t t s ,  S l a w s o n s ,  K a l o a s ,  a n d  C o n s t a n t i n e s  a r e
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p r e m i s e d  e n t i r e l y  upon  V i l l a g e  O r d i n a n c e  65 -5 2  and  V i l l a g e

R u l e  No. 4 .  T yon ek  h a s  f a i l e d  t o  i d e n t i f y  a n y  f e d e r a l  l aw ,
*

t r e a t y ,  o r  c o n s t i t u t i o n a l  p r o v i s i o n  upon  w h i c h  i t  i s  

r e l y i n g . — ^ S e e , g e n e r a l l y . P r i c e  v .  H a w a i i . 764 F . 2 d  623 ,  

623 ( 9 t h  C i r .  1 9 6 5 ) .

To t h e  e x t e n t  t h a t  T y o n e k ' s  o r d i n a n c e s  a r e  

e q u i v a l e n t  t o  m u n i c i p a l  o r  b o r o u g h  o r d i n a n c e s ,  T y o n e k ' s  

c l a i m s  p l a i n l y  do n o t  " a r i s e  u n d e r "  f e d e r a l  l a w .  See  28 

U . S . C . ,  1331 .  E v en  a s s u m i n g  t h a t  T y o n ek  q u a l i f i e s  a s  a n  

" I n d i a n  t r i b e "  a n d  t h a t  i t s  c o m p l a i n t  t h e r e f o r e  a l l e g e s  

v i o l a t i o n s  o f  " t r i b a l "  o r d i n a n c e s ,  t h i s  a l o n e  i s  n o t  

s u f f i c i e n t  t o  e s t a b l i s h  " f e d e r a l  q u e s t i o n "  j u r i s d i c t i o n  

u n d e r  s e c t i o n  1331 .  T he  N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  h a s  

e x p r e s s l y  r u l e d  t h a t  a c t i o n s  b r o u g h t  t o  e n f o r c e  t r i b a l  l aw s  

a n d  o r d i n a n c e s  do n o t  c o n s t i t u t e  a c t i o n s  " a r i s i n g  u n d e r "  

t h e  l a w s  o f  t h e  U n i t e d  S t a t e s ,  a n d  t h e r e f o r e  d o  n o t  q u a l i f y  

f o r  s e c t i o n  1331 j u r i s d i c t i o n .  S e e  Boe v .  F o r t  B e l k n a p  

I n d i a n  Commun i ty ,  642  F . 2 d  2 7 6 ,  2 7 9 - 8 0  ( 9 t h  C i r .  1 9 8 1 ) .

6 / '— W h i l e  T y o n e k ' s  am end ed  c o m p l a i n t  i n d i c a t e s  t h a t  i t  i s  
s e e k i n g  t o  e n f o r c e  V i l l a g e  O r d i n a n c e  No. 6 5 - 3 2  and  R u l e  No. 
4 ,  ! t y o n e k ' s  a c t i o n  c o u l d  a l s o  b e  c h a r a c t e r i z e d  a s  o n e  t o  
e n f o r c e  t h e  t e r m s  o f  i t s  F a m i l y  P l a n  h o u s i n g  c o n t r a c t s  w i t h  
t h e  K a l o a  a n d  C o n s t a n t i n e  f a m i l i e s .  Y e t  e v e n  i f  v i ew e d  a s  a  
c o n t r a c t  a c t i o n /  T y o n e k * s  a c t i o n  s t i l l  a r i s e s  u n d e r  A l a s k a  
s t a t e  c o n t r a c t  l a w  a n d  t h e r e f o r e  d o e s  n o t  p r o v i d e  a  b a s i s  
f o r  f e d e r a l  s u b j e c t - m a t t e r  j u r i s d i c t i o n .  S e e  G j l a  R i v e r  
I n d i a n  Communi ty  v .  H e n n l n g s o n .  Durham & R i c h a r d s o n . 626
F . 2 d  7 0 8 ,  7 14 -1 5  ( 9 t h  C i r .  1 9 8 0 ) .  c e r t ,  d e n i e d . 451 U .S .  911 
(1981 )  .
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M o r e o v e r ,  t h e  f a c e  c h a t  T yon ek  h a s  an  IRAl
g o v e r n m e n t  a n d  t h a t  t h e  o r d i n a n c e s  i n v o l v e d  i n  t h i s  c a s e  

w e r e  " p r o m u l g a t e d  . . . u n d e r  t h e  a u t h o r i t y  o f  t h e  IRA" 

d o e s  n o t  a u t o m a t i c a l l y  t r a n s f o r m  t h i s  i n t o  a n  a c t i o n  

" a r i s i n g  u n d e r "  t h e  IRA, s i n c e  T y o n e k ' s  c l a i m s  "do  n o t  

i n v o l v e  a  d i s p u t e  o r  c o n t r o v e r s y  r e s p e c t i n g  t h e  v a l i d i t y ,  

c o n s t r u c t i o n ,  o r  e f f e c t  o f  t h e  IRA" i t s e l f .  S ee  Boe v .

F o r t  B e l k n a p  I n d i a n  C om m un i t y , a t  2 7 9 ;  a l s o  L i t t e l l  v .  N a k a i

344 F . 2 d  4 ^ 6 ,  488 ( 9 t h  C i r .  1 9 6 5 ) ,  c e r t ,  d e n i e d . 382 U .S .

986 ( 1 9 6 6 ) .  I  c o n c l u d e  t h e  IRA d o e s  n o t  p r o v i d e  a b a s i s  

f o r  i n v o k i n g  s e c t i o n  1331 j u r i s d i c t i o n  o v e r  T y o n e k ' s  c l a i m s .

I n d i a n  T r i b e s  J u r i s d i c t i o n

T y o n e k  a l s o  c o n t e n d s  t h a t  t h i s  c o u r t  h a s  s u b j e c t -  

m a t t e r  j u r i s d i c t i o n  o v e r  i t s  c l a i m s  b a s e d  u o o n  t h e  

" I n d i a n  t r i b e s "  j u r i s d i c t i o n a l  p r o v i s i o n ,  28 U .S .C .  1362 ,  

16 w h i c h  p r o v i d e s  t h a t :

17 [ D ] i s t r i c t  c o u r t s  s h a l l  h a v e  o r i g i n a l  
j u r i s d i c t i o n  o f  a l l  c i v i l  a c t i o n s /

18 b r o u g h t  b y  a n y  I n d i a n  t r i b e  o r  b a n d  w i t h
a  g o v e r n i n g  b o d y  d u l y  r e c o g n i z e d  by  t h e

19 S e c r e t a r y  o f  t h e  I n t e r i o r ,  w h e r e i n  t h e
n a t i i e j c  i n  c o n t r o v e r s y  a r i s e s  u n d e r  t h e

20 C o n s t i t u t i o n , l a w s ,  o r  t r e a t i e s  o f  t h e
U n i t e d  S t a t e s .

21

22 28 U . S . C . ,  1 3 6 2 .

23 The  N i n t h  C i r c u i t  h a s  n o t e d  t h a t  t h e  " a r i s e s

24 u n d e r "  p r o v i s o  c o n t a i n e d  i n  s e c t i o n  1362 i s  v i r t u a l l y

25 i d e n t i c a l  t o  t h e  " a r i s e s  u n d e r "  l a n g u a g e  f o u n d  i n  s e c t i o n
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1331. S e e  G i l a  R i v e r  I n d i a n  C o m m u n i t y  v. H e n n i n g s o n , 

D u r h a m  a n d  R i c h a r d s o n ,  626 F . 2 d  708, 710, 714 (9th Cir,

1 9 8 0 ) ,  c e r t , d e n i e d , 4 51  U . S .  911  ( 1 9 8 1 ) .  S e c t i o n  1 3 6 2 ’ s 

l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  C o n g r e s s  p a s s e d  t h e  

p r o v i s i o n  i n  1966 . s p e c i f i c a l l y  t o  e n a b l e  I n d i a n  t r i b e s  t o  

b r i n g  " f e d e r a l  q u e s t i o n "  c a s e s ,  o f  t h e  t y p e ,  n o r m a l l y  b r o u g h t  

u n d e r  s e c t i o n  1 3 3 1 ,  i n  f e d e r a l  c o u r t  w i t h o u t  h a v i n g  t o  

s a t i s f y  s e c t i o n  1 3 3 1 ' s  t h e n  e x i s t i n g  § 1 0 , 0 0 0  a m o u n t - i n -  

c o n t r o v e r s y  r e q u i r e m e n t .  T h e  l e g i s l a t i v e  h i s t o r y  d o e s  n o t

10 i n d i c a t e s  t h a t  C o n g r e s s  i n t e n d e d  t o  b r o a d e n  I n d i a n  t r i b e s '

11 a c c e s s  t o  f e d e r a l  c o u r t s  i n  a n y  o t h e r  r e s p e c t .  S ee  G i l a

12 R i v e r  I n d i a n  C omm un i t y  v .  H e n n i n g s o n ,  Durham a n d  R i c h a r d s o n

13 a t  7 1 0 - 7 1 4 ;  a c c o r d  A r i z o n a  v .  S an  C a r l o s  A p a c h e  T r i b e , 46.3

14 U . S .  5 4 5 ,  5 5 9 - 6 0  n . 1 0  ( 1 9 8 3 ) ;  s e e  a l s o  S .  R ep .  No. 1 507 ,%
15 8 9 t h  C o n g . ,  2 d  S e s s .  2 - 3  ( 1 9 6 5 ) ;  H. Rep ' .  No. 2 0 4 0 ,  8 9 t h

16 C o n g . ,  2d  S e s s .  2 ,  4  ( 1 9 6 6 ) ;  [19 663  U . S .  Code C ong ,  a n d

17 Adm in .  News 3 1 4 5 ;  s e e  a l s o  D i l l o n  v .  M o n t a n a , 634  F . 2 d  4 6 3 ,

18 469  ( 9 t h  C i r .  1 9 8 0 ) ;  H o u s i n g  A u t h o r i t y  o f  t h e  C i t v  o f

19 S e a t t l e  v .  W a s h i n g t o n  D e p a r tm e n t  o f  R e v e n u e ,  629 F . 2 d  1 3 0 7 ,

20 1312  ( 9 t h  C i r .  1 9 8 0 ) .  H e n c e , i n  o r d e r  t o  i n t e r p r e t  t h e

21 " a r i s e s  u n d e r "  l a n g u a g e  o f  s e c t i o n  1362  c o n s i s t e n t l y  w i t h

22 t h e  s i m i l a r  l a n g u a g e  c o n t a i n e d  i n  s e c t i o n  1 3 3 1 ,  a n d  i n

23 o r d e r  t o  f u l f i l l  C o n g r e s s '  i n t e n t  a s  r e v e a l e d  i n  s e c t i o n

24 1 3 6 2 ' s  l e g i s l a t i v e  h i s t o r y ,  t h e  N i n t h  C i r c u i t  h a s  e x p r e s s l y

25  r u l e d  t h a t  i f  a n  a c t i o n  d o e s  n o t  q u a l i f y  a s  " a r i s i n g  u n d e r "
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f e d e r a l  l a w  f o r  p u r p o s e s  o f  s e c t i o n  1331, it c a n n o t  be 

b r o u g h t  i n  f e d e r a l  c o u r t  u n d e r  s e c t i o n  1 3 6 2 . — / Gi la R i v e r  

I n d i a n  C o m m u n i t y  v. H e n n i n g s o n ,  D u r h a m  a n d  R i c h a r d s o n,

626 F . 2d at 714.

B e c a u s e  T y o n e k ' s  c l a i m s  i n  this a c t i o n  do n o t  

" a r i s e  u n d e r "  f e d e r a l  l a w  f o r  p u r p o s e s  o f  s e c t i o n  1331, they 

also c a n n o t  b e  b r o u g h t  u n d e r  s e c t i o n  1362.- I c o n c l u d e  t h a t  

s e c t i o n  1 3 6 2  d o e s  n o t  p r o v i d e  f e d e r a l  s u b j e c t - m a t t e r  

j u r i s d i c t i o n  o v e r  T y o n e k ' s  c l a i m s .

F e d e r a l  D e c l a r a t o r y  J u d g m e n t  .Act J u r i s d i c t i o n  

F i n a l l y ,  T y o n e k  c o n t e n d s  t h a t  this  c o u r t  has 

s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  its c l a i m s  u n d e r  the 

F e d e r a l  D e c l a r a t o r y  J u d g m e n t  A c t ,  2 8  U . S . C . -, 2201, w h i c h  

p r o v i d e s  that:

. - I n .  a  c a s e  o f  a c t u a l  c o n t r o v e r s y  
£ i .t h i n —i t s  l u r i s d i c t i o n  .  . , a n y  c o u r t  
o f  t h e  U n i t e d  S t a t e s ,  u p o n  t h e  f i l i n g  o f  
a n  a p p r o p r i a t e  p l e a d i n g ,  may d e c l a r e  t h e  
r i g h t s  a n d  o t h e r  l e g a l  r e l a t i o n s  o f  a n y s ■

<• 7 / . . m
—  I t  s h o u l d  b e  n o t e d  t h a t  s e c t i o n  1 362  d o e s  p r o v i d e

c e r t a i n  j u r i s d i c t i o n a l  a d v a n t a g e s  t o  I n d i a n  t r i b e s  o v e r
s e c t i o n  1 3 3 1 ,  e v e n  now t h a t  s e c t i o n  1 3 3 1 ' s
a m o u n t - i n - c o n t r o v e r s y  r e q u i r e m e n t  h a s  b e e n  e l i m i n a t e d .
S e c t i o n  1 362  p r o v i d e s  I n d i a n  t r i b e s  w i t h  a n  e x e m p t i o n  t o  t h e

A n t i - I n j u n c t i o n  A c t ,  28  U . S . C ,  s e c t i o n  1341  ( 1 9 0 2 ) ,  a n d  t h u s
p e r m i t s  t h e m  t o  s e e k  i n j u n c t i o n s  i n  f e d e r a l  d i s t r i c t  c o u r t
a g a i n s t  t h e  a s s e s s m e n t  o r  c o l l e c t i o n  o f  s t a t e  t a x e s ,  s e e  Moe
2L,— C o n f e d e r a t e d - S a i l s h  a n d  K o o t e n a i  T r i b e s , 425 U .S .  4 6 3 ,
'4 7 4 -7 5  ( 1 9 7 6 ) ,  a n d  a t  l e a s t  o n e  c o u r t  h a s  h e l d  t h a t  s e c t i o n
1362  r e m o v e s  s t a t e s '  e l e v e n t h  am e n d m e n t  im m u n i t y  t o  s u i t  i n
a c t i o n s  b r o u g h t  b y  I n d i a n  t r i b e s .  O n e i d a  I n d i a n  N a t i o n  v .
ite.w Y o r k . 691  F . 2 d  1 0 7 0 ,  1 0 7 9 - 8 0  ( 2 d  C i r .  1 9 8 2 ) .



i n t e r e s t e d  p a r t y  s e e king such 
d e c l a r a t i o n ,  w h e t h e r  or n o t  f u r t h e r  
relief  is or c o u l d  be s o u g h t  . . . .

2e U . S . C . , 2201.

It is f i r m l y  e s t a b l i s h e d  that ”[t]he D e c l a r a t o r y

J u d g m e n t  A c t  doe s n o t  p r o v i d e  an i n d e p e n d e n t  j u r i s d i c t i o n a l

b a s i s  for suit?, in f e d e r a l  c o u r t . "  F i e d l e r  v. C l a r k , 7 1 4

F . 2 d  77, 79 (9th Cir. 1933) (citing to S k e l l y  Oil Co. v .

P h i l l i p s  P e t r o l e u m  C o ., 339 U.S. 667, 6 7 1 - 7 4  (1950))'.

Instead, the a c t  " m e r e l y  p r o v i d e s  an a d d i t i o n a l  r e m e d y  w h e r e

the c o u r t  h as a n  o t h e r w i s e  v a l i d  j u r i s d i c t i o n a l  bas is to

c o n s i d e r  the c a s e . "  K a r m a l i  v. I N S , 707 F . 2 d  408, 409 (9th

Cir. 1983) (citing S k e l l y  Oil); ^ r c o r d  F i e dl er, 714 F . 2 d  at

79; M i l l e r - W o h l  Co. v. C o m m i s s i o n e r  i f  L a b o r  and I n d u s t r y ,

685 F . 2 d  1083, 1 0 5 0  (9th Cir. 1982); A l t o n  B o x  Board Co. v;

E s p i r i t  De C o r p . 6 8 2  F . 2 d  1267, 1 2 7 4  (9th Cir. 1982);

J a n a k e s  v. U n i t e d  S t a t e s  P o s t a l  S e r v i c e , 768 F . 2 d  1091, 1093

(9th Cir. 1985); see a l s o  F r a n c h i s e  T a x  B o a r d  v. C o n s t r u c t i o r

L a b o r e r s  V a c a t i o n  T r u s t , 4 6 3  U.S. 1, 1 5-1 6 (1983). ( q u o t i n g  

f r o m  S k e l l y  O i l ) . "Since t h e r e  is n o  b a s i s  f o r  this c o u r t  to 

e x e r c i s e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T v o n e k ’s c l a i m s  

u n d e r  s e c t i o n s  1 3 3 1  o r  1362, o r  u n d e r  a n y  o t h e r  p r o v i s i o n ,  

the C o u r t  has n o  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T v o n e k 1s 

c l a i m s  u n d e r  s e c t i o n  2 2 0 1. .

L a c k i n g  s u b j e c t - m a t t e r  j u r i s d i c t i o n  o v e r  T y o n e k ' s  

c l a i m s  u n d e r  s e c t i o n  1331, 1362, o r  2201, or u n d e r  any o t h e r
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provis ion, I d i s m i s s  T y o n e k ' s  c l a i m s  for lac k o f  s u b j e c t -

P f
m a t t e r  j u r i s d i c t i o n . — 7

S u b j e c t - M a t t e r  J u r i s d i c t i o n  o v e r  the Pucketts' 

a n d  S l a w s o n s ' C o u n t e r c l a i m s  a n d  T h i r d - P a r t v  C l a i m s

T h e  P u c k e t t s  and S l a w s o n s —  * h a v e  b r o u g h t  counter­

claims a g a i n s t  the V i l l a g e  a n d  t h i r d - p a r t y  c l a i m s  a g a i n s t  

its o f f i c e r s  S t a n d i f e r ,  G o o z m e r ,  a n d  the M c C o r d s ,  c l a i m i n g  

that these p a r t i e s  v i o l a t e d  the U n i t e d  S t a t e s  C o n s t i t u t i o n ,  

f e deral c i v i l  r i g h t s  a n d  f a i r  h o u s i n g  laws, the I n dian 

C ivil R i g h t  Act, 25 U . S . C . ,  § 1 3 0 2  (1S32), a n d  A l a s k a  l a w  by 

a t t e m p t i n g  to e n f o r c e  O r d i n a n c e  6 5 - 3 2 — i ^ a g a i n s t  them a n d

— ! I  n o t e ,  w i t h o u t  d e c i d i n g  t h e  i s s u e ,  t h a t  T yon ek  w ou ld  
a p p e a r  t o  b e  e n t i t l e d  t o  p u r s u e  i t s  c l a i m s  i n  t h e  A l a s k a
s t a t e  c o u r t s .  T h e  A l a s k a  c o u r t s  a r e  c o u r t s  o f  g e n e r a l  
j u r i s d i c t i o n ,  a n d  a r e  t h e r e f o r e  a u t h o r i z e d ' t o  r e s o l v e  c l a i m s  
b a s e d  on  l o c a l  o r  v i l l a g e  o r d i n a n c e s  a n d  A l a s k a  c o n t r a c t  
l a w .  M o r e o v e r ,  e v e n  i f  t h e  v i l l a g e  ’o f  T y o n ek  i s  c o n s i d e r e d  
t o  b e  " I n d i a n  c o u n t r y " ,  a s  T y o n e k  m a i n t a i n s ,  a n d  i t s  
o r d i n a n c e s  a r e  c o n s i d e r e d  t o  b e  " t r i b a l "  o r d i n a n c e s ,  t h e  
A l a s k a  s t a t e  c o u r t s  a r e  s t i l l  a u t h o r i z e d  t o  e x e r c i s e
j u r i s d i c t i o n  o v e r  T y o n e k  c l a i m s .  S e e  28 U . S . C .  S 1 3 6 0 ( a ) ,  
(C) (1982 )  .

__9 / 'The  K a l o a s  a n d  C o n s t a n t i n e s  h a v e  n o t  f i l e d  
c o u n t e r c l a i m s  a g a i n s t  T y o n e k  o r  t h i r d - p a r t y  c l a i m s  a g a i n s t  
T y o n e k ' s  o f f i c e r s .

—— ^ The  K a l o a s  a n d  C o n s t a n t i n e s  h a v e  n o t  f i l e d
c o u n t e r c l a i m s  a g a i n s t  t h e  V i l l a g e  o r  t h i r d - p a r t y  c l a i m s  
a g a i n s t  i t s  o f f i c e r s .

-JL-L/ T h e  P u c k e t t s  a n d  S l a w s o n s  h a v e  n o t  r a i s e d  a n y
c l a i m s  b a s e d  u p o n  a l l e g e d  a t t e m p t s  o f  t h e  V i l l a g e  o r  i t s  
o f f i c e r s  t o  e n f o r c e  O f d i n a n c e  N o . 4 ,  w h i c h  p r o h i b i t s  w h i t e  
p e r s o n s  a n d ,  p r e s u m a b l y ,  o t h e r  n o n -m em be r s  o f  t h e  V i l l a g e ,

.(Footnote c o n t i n u e d )
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a t t e m p t i n g  to e v i c t  t h e m  f r o m  the F a m i l y  P l a n  h o u s e s  w h e r e  

1 2 /
they r e s i d e . —  T h e  P u c k e t t s  a n d  S l a w s o n s  s e e k  d e c l a r a t o r y  

a n d  i n j u n c t i v e  r e l i e f ,  as w e l l  as c o m p e n s a t o r y  a n d  p u n i t i v e  

d a m a g e s .

T y o n e k  a n d  its o f f i c e r s  m a i n t a i n  that the Pucket ts' 

a n d  S l a w s o n s’ c o u n t e r c l a i m s  a r e  j u r i s d i c t i o n a l l y  b a r r e d  b y  the 

V i l l a g e r s  t r i b a l  s o v e r e i g n  i m m u n i t y  a n d  t h a t  r e s p o n d e n t s '  

t h i r d - p a r t y  c l a i m s  a g a i n s t  S t a n d i f e r ,  G o o z m e r  a n d  the M c C o r d s  

a r e  b a r r e d  b y  t h o s e  i n d i v i d u a l s ' d e r i v a t i v e  i m m u n i t y  as 

V i l l a g e  o f f i c e r s .  I agree.  I c o n c l u d e ,  b a s e d  u p o n  T y o n e k ' s  

h i s t o r y  a n d  the m a n n e r  in w h i c h  the f e d e r a l  g o v e r n m e n t  has 

d e a l t  w i t h  T y o n e k ,  t h a t  the V i l l a g e  p o s s e s s e s  s o v e r e i g n

( F o o t n o t e  C o n t i n u e d )  . ,
f r om  r e m a i n i n g  i n  T y o n e k  f o r  t w e n t y - f o u r  c o n s e c u t i v e  h o u r s
w i t h o u t  V i l l a g e  p e r m i s s i o n .  T h u s ,  my a n a l y s i s  o f  O r d i n a n c e
No. 4 i n  t h e  c o n t e x t  o f  r e v i e w i n g  t h e  P u c k e t t s '  a n d

<S l a w s o n s '  c o u n t e r c l a i m s  a n d  t h i r d - p a r t y  c l a i m s  i s  m e r e l y  f o r
p u r p o s e s  o f  e x p l a i n i n g  t h e  e x t e n t  a n d  l i m i t a t i o n s  o f  t h e
V i l l a g e ' s  s o v e r e i g n  p o w e r s ,  a s  w e l l  a s  t o  p r o v i d e  g u i d a n c e
t o  t h e  p a r t i e s  r e g a r d i n g  f u t u r e  a c t i o n s  t h e y  m ay ' u n d e r t a k e .

.12/ T h e  P u c k e t t s  a n d  S l a w s o n s  a l l e g e  s p e c i f i c a l l y  t h a t  
t h e  V i l l a g e  a n d  i t s  o f f i c e r s  v i o l a t e d  a r t i c l e  IV ,  s e c t i o n  2 
o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  t h e  f i r s t  a n d  f o u r t e e n t h  
am e n d m e n t s  t o  t h e  C o n s t i t u t i o n ,  t h e  C i v i l  R i g h t s  A c t  o f  
1 8 7 1 ,  42 U . S .C .  SS 1 9 8 1 - 1 9 8 3 ,  1 985  ( 1 9 8 2 ) ,  t h e  F a i r  H o u s i n g  
A c t ,  42 U . S . C .  SS  3 6 0 4 ,  3617  ( 1 9 8 2 ) ,  t h e  I n d i a n  C i v i l  R i g h t s  
A c t ,  25 U . S .C .  S 1302 (1 9 0 2 )  , a n d  A l a s k a  S t a t u t e s  5
1 8 . 8 0 . 2 1 0  ( 1905 )  ( g u a r a n t e e i n g  t h e  r i g h t  t o  o b t a i n  h o u s i n g  
a c c o m m o d a t i o n s  w i t h o u t  d i s c r i m i n a t i o n  b a s e d  on  r a c e ,  c o l o r ,  
o r  n a t i o n a l  o r i g i n ) .  T he  V i l l a g e  a l s o  a l l e g e  t h a t  T yon ek  
a n d  i t s  o f f i c e r s  i n t e n t i o n a l l y  a n d  t o r t i o u s l y  i n t e r f e r e d  
w i t h  t h e i r  c o n t r a c t u a l  a g r e e m e n t  t o  l e a s e  t h e  K a l o a s '  a n d  
C o n s t a n t i n e s '  h o u s e s  a n d  w i t h  E r n a  P u c k e t t ' s  em p lo ym en t  
c o n t r a c t  w i t h  t h e  s c h o o l ,  a l l  i n  v i o l a t i o n  o f  A l a s k a  l a w .
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1 i m m u n i t y  f r o m  suit like t h a t  o f  a n y  o t h e r  I ndian tribes 

in the c o n t i g u o u s  U n i t e d  S t a t e s .  I f u r t h e r  c o n c l u d e  that 

n e i t h e r  the f e d e r a l  g o v e r n m e n t  n o r  T y o n e k  has w a i v e d  the 

V i l l a g e ' s  i m m u n i t y  in th is c a s e  o r  c o n s e n t e d  f o r  the P u c ket ts 

and S l a w s o n s  to b r i n g  c o u n t e r c l a i m s  a g a i n s t  it. I also 

c o n c l u d e  that the c l a i m s  o f  t h e  P u c k e t t s  a n d  Slaw s o n s  a g a i n s t  

T y o n e k ' s  o f f i c e r s  a r e  b a s e d  u p o n  c o n d u c t  w i t h i n  the s c o p e  

of these officers' o f f i c i a l  c a p a c i t i e s  and w i t h i n  the scope 

of the a u t h o r i t y  t h a t  the V i l l a g e  is c a p a b l e  o f  b e s t o w i n g  

u p o n  them. I c o n c l u d e  t h a t  the c l a i m s  of the P u c k e t t s  

a n d  Slawsons, i n c l u d i n g  t h e i r  t h i r d - p a r t y  claims, s h o u l d  be 

d i s m i s s e d  f o r  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .

T y o n e k ' s  I m m u n i t y  F r o m  Suit

T y o n e k  m a i n t a i n s  t h a t  t h e  c o u n t e r c l a i m s  a g a i n s t  it

are a l l  b a r r e d  b y  its s o v e r e i g n  i m m u n i t y  as a n  " I n d i a n

t ribe" o r  as a n  e n t i t y  s i m i l a r  to a n  I n d i a n  tribe. T h e

S u p r e m e  C o u r t  a n d  o t h e r  c o u r t s  h a v e  c o n s i s t e n t l y  h e l d  t h a t

I n d i a n  t r i b e s  " p o s s e s s t  1 the c o m m o n - l a w  i m m u n i t y  f r o m  s u i t
%

t r a d i t i o n a l l y  e n j o y e d  b y  s o v e r e i g n  p o w e r s . "  S a n t a  Clara 

Pueblo y. M a r t i n e z , 4 3 6  U . S .  49, 58 (1978); P u y a l l u p  T r i b e ,

Inc. v. D e p a r t m e n t  o f  G a m e  o f  W a s h i n g t o n . 433 U.S. 165,

1 7 2 - 7 3  (1977); A. 1C.- M a n a g e m e n t  Co. v. S a n  H i g u e l  B o a r d  o f

M i s s i o n  I n d i a n s , _______  F . 2 d   ,_________  (9th Cir. 1986);

S q u a x i n  I s l a n d  T r i b e  v. W a s h i n g t o n . 781 F . 2 d  715, 723

(9th Cir. 1986); Q u a n t u m  E x p l o r a t i o n ,  Inc. v. C l a r k , 780



3

4

5

6

7

8 

9

10

1 1

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

2

F .2d 1457, 1459 n . 4  (9th Cir. 1986); H a rdin v. W h i t e  

M o u n t a i n  A p a c h e  T r i b e , 779 F . 2 d  476, 478 (9th Cir. 1985); 

Big S p r i n g  v. U n i t e d  S t a t e s  B u r e a u  of I n d i a n  A f f a i r s , 767, 

F . 2 d  614, 617 (9th Cir. 1985); C h e m e h v e v i  I ndian T r i b e  

v. C a l i f o r n i a  S t a t e  B o a r d  o f  E q u a l i z a t i o n , 757 F . 2 d  1047,

1050 (9th Cir.) r e v ' d  o n  o t h e r  g r o u n d s , 106 S.Ct. 2890 

(1985); see also T h r e e  A f f i l i a t e d  Trib es o f ' F o r t  B e r t h o l d  

R e s e r v a t i o n  v. W o l d  E n g i n e e r i n g , 106 S.Ct. 2305, 2313 (1986);

F e l i x  Cohen, H a n d b o o k’ o f  F e d e r a l  I n d i a n  L a w  324 (2d ed. 1982) 

W.C. Canby, Jr., Amei-ican I n d i a n  L a w  73 (1981)

I n d i a n  T r i b e s  p o s s e s s  i m m u n i t y  f r o m  suit " b e c a u s e  

they a r e  s o v e r e i g n s  p r e d a t i n g  the C o n s t i t u t i o n , "  A m e r i c a n  

I n d i a n  A g r i c u l t u r a l  C r e d i t  C o n s o r t i u m ,  Inc. v. S t a n d i n g

R o c k  S i o u x  Tribe, 7 8 0  F . 2 d  1374, 1378 (8th Cir. 1985);

U n i t e d  S tat es v. U n i t e d  S t a t e s  F i d e l i t y  a n d  G u a r a n t y  C o . ,

309 U.S. 506, 5 1 2 - 1 3  (1940), a n d  i t  is c o n s i d e r e d  "a 

n e c e s s a r y  c o r o l l a r y  to I n d i a n  s o v e r e i g n t y  a n d  self- 

g o v e r n a n c e , "  W o l d  E n g i n e e r i n g , 106 S.Ct. a t  2313, e s s e n t i a l  

"to p r e s e r v e  [ t r i b e s’] a u t o n o m o u s  p o l i t i c a l  e x i s t e n c e  . . . 

and] t r i b a l  a s s e t s , "  C h e m e h v e v i , 757 F . 2 d  at 1051, as w e l l  

as "to p r o m o t e  the f e d e r a l  p o l i c i e s  of t r i b a l  s e l f  

d e t e r m i n a t i o n ,  e c o n o m i c  d e v e l o p m e n t ,  a n d  c u l t u r a l  a u t o n o m y  

S t a n d i n g  R o c k  S i o u x  T r i b e ,  7 8 0  F . 2 d  at 1378; M a r y l a n d

C a s u a l t y  Co. v. C i t i z e n s  N a t i o n a l  B a n k , 361 F . 2 d  517, 5 2 1 - 2 2

(5th Cir.), cert, d e n i e d ,  385 U.S. 918 (1966); A d a m s  v.



2

3

4

5

6

7

8 

9

10

1 1

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

1 M u r p h y , 165 F. 304, 3 08-09 (8th Cir. 1908); A t k i n s o n  v. 

H a l d o n e , 569 P . 2d 151, 1 6 9 ’(Alaska 1977) (because of their 

l i m i t e d  r e v e n u e  b a s e . . I n d i a n  t r i b e s  f i n d  lost assets m o r e  

d i f f i c u l t  to r e p l a c e  t h a n  o t h e r  g o v e r n m e n t a l  bodies; F e l i x  

Cohen, F e d e r a l  I n d i a n  L a w , at 324-28; Note, In D e f e n s e  of 

T r i b a l  S o v e r e i g n  I m m u n i t y , 95 H a r v . . L .  Rev. 1058 (1982).

T r i b e s  h a v e  b e e n  h e l d  to p o s s e s s  this iramuni-ty e v e n  w h e n  they 

h a v e  n o t  b e e n  o f f i c i a l l y  r e c o g n i z e d  as I ndian tribes b y  the 

f e d e r a l  g o v e r n m e n t ,  w h e n  t h e y  h a v e  n o  p r o l o n g e d  course of 

d e a l i n g  w i t h  f e d e r a l  or s t a t e  g o v e r n m e n t s , w h e n  they do not 

r e s i d e  o n  r e s e r v a t i o n s  o r  in " I n d i a n  c o u n t r y , "  and "'even 

afc'ir d i s s o l u t i o n  o f  thetir]  t r i b a l  g o v e m m e n t C s ) .'"

B o t t o m l y  v. P a s s a m a g u o d d y  T r i b e , 599 F . 2 d  1061, 1065 and

n n . 5 - 6  (1st Cir. 1979) ( q u o t i n g  U n i t e d  States F i d e l i t y  and 

G u a r a n t y  C o . . 3 0 9  U. S. at 512); M a r y l a n d  C a s u a l t y  C o . , 361

F . 2 d  a t  521-22; H a i l r  v. S a u n o o k e , 2 4 6  F . 2 d  293, 296 (4th 

Cir. 1957). T h e  m a t t e r  o f  T y o n e k * s  i m m u n i t y  f r o m  suit in 

this a c t i o n  is j u r i s d i c t i o n a l .  S e e  B i g  S p r i n g , 767 F . 2 d  at 

617; C h e m e h v e v i , 757 F . 2 d  at 1051; K e n n e r l y  v. U n i t e d  S t a t e s , 

721 F . 2 d  1252, .1259 (9th Cir, 1 9 8 3 ) P u y a l l u p  Tribe' 4 4 4 U.S. a t 

172-73; U n i t e d  S t a t e s  F i d e l i t y  a n d  G u a r a n t y  C o . , 309'U.S. at 

512-13, a n d  m u s t  t h e r e f o r e  b e  " a d d r e s s t e d ]  f i r s t  an d 

r e s o l v e E d ]  i r r e s p e c t i v e  o f  the m e r i t s  o f  the [Pucketts' and 

S l a w s o n s * ]  c l a i m C s ] . "  S e e  C h e m e h v e v i . 757 F . 2 d  at 1051; 

R e h n e r  v. Rice, 678 F . 2 1  1340, 13 51 (9th Cir. 1982), rev'd



on o c h e r  g r o u n d s , 4 6 3  U.S. 7 13 (1983); C a l i f o r n i a  ex r e l .

C a l i f o r n i a  D e p a r t m e n t  of F i s h  and Game v. Q u e c h a n  T r i b e  of

I n d i a n s . 595 F . 2 d  1153. 1154 (9th Cir. 1979).

T h e  P u c k e t t s  and S l a w s o n s  m a i n t a i n  that even if

the V i l l a g e  c o n s t i t u t e s  a t r i b e  p o s s e s s i n g  i m m u n i t y  from

suit, C o n g r e s s  a n d  T y o n e k  h a v e  taken a c t ions that have

w a i v e d  T y o n e k ' s  i m m u n i t y a s  to the p r e s e n t ' a c t i o n . T h e y

suggest that t h r e e  s p e c i f i c  a c t i o n s  have w a i v e d  T y o n e k ' s

immunity: (1 ) T y o n e k ' s  i n i t i a t i o n  o f  the p r e s e n t

litigation; (2) C o n g r e s s '  e n a c t m e n t  of the I n d i a n  Civil

Rights A c t  o f  1968, 25 U.S.C. ii 1 301-1341; and (3) T y o n e k ' s

a d o p t i o n  of a " s u e  a n d  be s u e d "  c l a u s e  in its c o r p o r a t e  

13 /
c h a r t e r . ----

/  As n o t e d  a b o v e ,  t h e  P u c k e t t ' s  a n d  S l a w s o n ' s  do  n o t  
a p p e a r  t o  c o n t e n d  t h a t  C o n g r e s s ' s  e n a c tm e n t  o f  A N C S A  h a s  
w a i v e d  t h e  V i l l a g e ' s  im m u n i t y  f r o m  s u i t .  T h e  N i n t h  C i r c u i t  
h a s  c o n s i s t e n t l y  " r e j e c t e d  t h e  c o n t e n t i o n  t h a t  c o n g r e s s i o n a l  
e n a c t m e n t s  u n r e l a t e d  t o  im m u n i t y  may i m p l i c i t l y  g r a n t  
a u t h o r i t y  t o  b r i n g  s u i t  a g a i n s t  I n d i a n  t r i b e s . "  C h em eh v ev i  
I n d i a n  T r i b e . 757 F . 2 d  a t  1 0 5 3 ;  £ £ £  R e h n e r  v .  R i c e , 678  F . 2 d  
1 3 4 0 ,  1351 ( 9 t h  C i r .  1 9 8 2 ) ,  r e v ' d  on o t h e r  g r o u n d s , 463 U .S .  
713 ( 1 9 8 3 ) .  ANCSA d o e s  n o t  c o n t a i n  a n y  p r o v i s i o n s
e x p l i c i t l y  m e n t i o n i n g  o r  w a i v i n g  t h e  im m u n i t y  o f  v i l l a g e  
g o v e r n m e n t s  o r g a n i z e d  u n d e r  IRA s e c t i o n  1 6 .  S e e  g e n e r a l l y  
43 U . S .C .  SS 1 6 0 1 - ______________.

S i m i l a r l y ,  t h e  P u c k e t t ' s  a n d  S l a w s o n ' s  do n o t  c o n t e n d  
t h a t  C o n g r e s s ' s  e n a c t m e n t  o f  28  U . S .C .  § 1 3 6 0 ,  commonly
known a s  P u b l i c  Law 2 8 0 ,  o p e r a t e s  t o  w a i v e  t h e  V i l l a g e ' s  
im m u n i t y  f r o m  s u i t .  P u b l i c  Law 280 a u t h o r i z i n g  p a r t i c u l a r  
s t a t e s  t o  e x e r c i s e  c i v i l  a n d  c r i m i n a l  j u r i s d i c t i o n  o v e r  t h e  
I n d i a n  c o u n t r y  w i t h i n  t h e i r  b o u n d a r i e s ,  a n d  i t  w a s  e x t e n d e d  
t o  c o v e r  A l a s k a  i n  1 9 5 8 .  S e e  Wold E n g i n e e r i n g . 106 S . C t .  a t  
2314 ("We h a v e  n e v e r  r e a d  P u b .  L .  280 t o  c o n s t i t u t e  a w a i v e r  
o f  t r i b a l  s o v e r e i g n  im m u n i t y  . . . . " ) .



T h e  S u p r e m e  Court a n d  o t h e r  courts have 

c o n s i s t e n t l y  r u l e d  that w h i l e  C o n g r e s s  and individ ual tribes 

h a v e  the a u t h o r i t y  to w a i v e  a t r i be's i m m u n i t y  from suit, 

such w a i v e r s  " ' c a n n o t  be i m p l i e d  b u t  m u s t  be u n e q u i v o c a l l y  

e x p r e s s e d . " '  S a n t a  Cl ara P u e b l o , 436 U.S. at 58; A.K.

M a n a g e m e n t  Co. , _____  F . 2 d  at _____ ; Big S p r i n g , 767 F . 2 d  at

617; C h e m e h v e v i I n d i a n  T r i b e , 757 F . 2 d  at 1-052-53;

K e n n e r l y , 7 2 1  F . 2 d . a t . 1258-59; R e h n e r  v. R i c e , 678 F . 2 d  

1340, 1351 (9th Cir. 1982), r e v ' d  o n  o t h e r  g r o u n d s , 463 U.S. 

713 (198 3); S t a n d i n g  R o c k  S i o u x  T r i b e , 78 0 F‘.2d at 1378; 

R a m e y  C o n s t r u c t i o n  Co. v. A p a c h e  Tribe, 673 F . 2 d  315, ________

(10th Cir. 1982); P a r k e r  D r i l l i n g  Co. v. M e t l a k a t l a  I n d i a n  

C o m m u n i t y  4 5 1  F. S u p p .’ 1127, 1136 (D. A l a s k a  1978); see

also W o l d  E n g i n e e r i n g , 106 S.Ct. at 2313, P u y a l l u p  T r i b e . 433

U.S. at 172-73; S q u a x i n  i s l a n d  T r i b e , 781 F . 2 d  at 723 n.ll. 

I c o n c l u d e  t h a t  n o n e  o f  the c l a i m s  f o r  w a i v e r  a s s e r t e d  b y  '• 

the P u c k e t t s  a n d  S l a w s o n s  is s u f f i c i e n t  to w a i v e  T y o n e k ' s  

i m m u n i t y  f r o m  suit.

T h e  I n d i a n  C i v i l  R i g h t s  A c t  

T h e  P u c k e t t s  a n d  S l a w s o n s  contend, b a s e d  u p o n  the 

T e n t h  C i r c u i t ' s  d e c i s i o n  in D r y  C r e e k  Lodge, Inc. v. 

A r a p a h o e  a n d  S h o s h o n e  T r i b e s , 6 2 3  F . 2 d  6 82 (10th‘Cir. 1980),

cert, d e n i e d , 449 U . S .  1118 (1981) t a n d  its progeny, that

the I n d i a n  C i v i l  R i g h t s  A c t  o f  1968, 25 U.S.C. §§ 1301-1341, 

" c o n s t i t u t e s  a w a i v e r  o f  [ T y o n e k ' s ]  s o v e r e i g n  immunity u n d e r



Che faces in this c a s e . "  I do n o t  agree.

Th e  S u p r e m e  C o u r t  h e l d  in Santa  C l a r a  Pueblo 

that " C n l o t h i n g  o n  the f a c e  of. . . . the I n dian Civil Rights 

A c t  p u r p o r t s  to s u b j e c t  t r i b e s  to “he j u r i s d i c t i o n  of the 

f e d e r a l  c o urts in c i v i l  a c t i o n s  f o r  i n j u n c t i v e  or 

d e c l a r a t o r y  r e l i e f , "  a n d  that " s u i t s  a g a i n s t  a tribe u n d e r  

the A c t  a r e  b a r r e d  b y  its s o v e r e i g n  i m m u n i t y  f r o m  suit." 

S a n t a  C l a r a  ^ e b l o , 4 3 6  U.S. at 59. However, in Dry C r e e k  

L o d g e , the T e n t h  C i r c u i t  i n t e r p r e t e d  the d e c i s i o n  in Santa 

C l a r a  P u e b l o  to a p p l y  o n l y  to a c t i o n s  i n v o l v i n g  "i nternal 

[dispu tes] b e t w e e n  t r i b a l  m e m b e r s  a n d  . . . t ribal g o v e r n­

m e n t ^ ] ,  " a n d  h e l d  t h a t  the I n d i a n  C i v i l  R ig hts Act, in 

effect, w a i v e s  t r i b a l  i m m u n i t y  in c a s e s  b r o u g h t  a g ainst 

tribes b y  n o n - I n d i a n s  w h o  " h a v e  n o  r e m e d y  w i t h i n  the tribal 

m a c h i n e r y  n o r  w i t h  the t r i b a l  o f f i c i a l s  in w h o s e  e l e c t i o n  

they c a m  . p a r t i c i p a t e . "  D r y  C r e e k  L o d g e , 623 F . 2 d  at 685;

 .hite v. P u e b l o  o f  San J u a n , 7 2 8  F . 2 d  1307, 1312

(lOtli Cir. 1984) ("t he D r y  C r e e k  d e c i s i o n  o u g h t  to be 

i n t e r p r e t e d  to p r o v i d e  a  n a r r o w  e x c e p t i o n  to the t r a d i t i o n a l  

s o v e r e i g n  i m m u n i t y . b a r  f r o m  s u i t s  a g a i n s t  I n d i a n  tribes in 

f e d e r a l  c o u r t s , "  i n  l i g h t  o f  S a n t a  C l a r a  P u e b l o  and b e c a u s e  

a n  " e x p a n s i v e  i n t e r p r e t a t i o n  o f  D r y  C r e e k  [would] openC ] 

u p  t h e  s c o p e  o f  l a w s u i t s  a g a i n s t  the t r i b e s " ) ; J i c a r i l l a  

A n a c h e  T r i b e  v. A n d r u s , 6 8 7 F . 2 d  1324, 134 6 (10th Cir. 1982). 

Th e  r e s p o n d e n t s  c o n t e n d  that b e c a u s e  t h e y  are n ot m e m b e r s
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of che V i l l a g e  a n d  because they have raised p a rticu larly 

egregious a l l e g a t i o n s  of p e r s o n a l  restraint and dep riv a t i o n  

of p e r s o n a l  r i g h t s , "’ aga i n s t  T y o n e k  and its officers, their 

c o u n terclaims a n d  t h i r d - p a r t y  claims qualify u n d e r  the 

exception c r e a t e d  in Dry C r e e k  L o d g e , and are, therefore, 

not b a r r e d  by T y o n e k ' s  immunity.

However, the e x c e p t i o n  c arved out in Dry Creek 

Lodge does not a p p e a r  to be a u t h o r i z e d  e x p l i c i t l y  by the 

languag e o r  l e g i s l a t i v e  h i s t o r y  o f  the Indian Civil Rights 

A ct or by the S u p r e m e  C o u r t’s an a l y s i s  in S anta Clara 

P u e b l o . See S a n t a  Clara P u e b l o , 436 U.S. at 5 8-72 (noting 

that "it is h i g h l y  u n l i k e l y  that C o n gres s w o u l d  have 

i n t e n d e d  a p r i v a t e  cause of a c t i o n  for injunctive and 

d e c l a r a t o r y  r e l i e f  to be a v a i l a b l e  in the f e dera l courts to 

secure e n f o r c e m e n t  cf s e c t i o n  1302," a n d  that the Indian 

Civil R ights A c t  l e g i s l a t i v e  h i s t o r y  "in dicates that the 

I n dia n Civil R i g h t s  A c t  was g e n e r a l l y  u n d e r s t o o d  to 

a u t h o r i z e  f e d e r a l  j u d i c i a l  r e v i e w  of tribal actions only 

t h r o u g h  the h a b e a s  corpus p r o v i s i o n s  o f  25 U.S.C. § 1303"). 

Since, as has b e e n  noted, ”w a i v e r [ s ]  o f  [tribal] s o v e r e i g n  

i m m u n i t y  ’"ca n n o t  b e  implied b u t  m u s t  be u n e q u i v o c a l l y  

e x p r e s s e d , i d .  at 58, the p o l i c y  j u s t i f i c a t i o n s  

a r t i c u l a t e d  b y  t he T e n t h  C i r c u i t  i n  D r y  Creek L o d g e  seem 

i n s u f f i c i e n t  to e s t a b l i s h  a w a i v e r  of tribal im mun i t y  u n d e r  

the Indian Civil R i g h t s  Act. See D r y  Creek L o d g e , 623 F . 2 d
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at 6 85-86 (Holloway, J . , d i s s e n t i n g )  ( c o n c l u d i n g  that 

Santa C l a r a  P u e b l o ' s  " b road" l a n g u a g e  a n d  f a r - r e a c h i n g  

c o n c l u s i o n s  p r e c l u d e  the r e s u l t  r e a c h e d  b y  the majority). 

M o r e o v e r ,  the N i n t h  C i r c u i t  h a s  e x p r e s s l y  r e j e c t e d  the 

T e n t h  C i r c u i t ' s  a n a l y s i s  in D r y  C r e e k  L o d g e  a n d  has 

" r e c o g n i z e d  that the Santa C l a r a  P u e b J o h o l d i n g  'foreclosed 

an y  r e a d i n g  of the I n d i a n  C i v i l  R i g h t s  A c t  as a u t h o r i t y  for 

b r i n g i n g  c i v i l  a c t i o n s  i n  f e d e r a l  c o u r t  to r e q u e s t  . . . 

forms o f  r e l i e f  [ o t h e r  than h a b e a s  c o r p u s ] : " '  R.J. W i l l i a m s  

Co. v. F o r t  B e l k n a p  H o u s i n g  A u t h o r i t y , 619 F . 2 d  979, 981

(9th Cir. 1 9 & 3 ) ; a c c o r d  N a t i o n a l  F a r m e r s  U n i o n  Insurance C o . 

v. C r o w  T r i b e  o f  Indians, 736 F . 2 d  1320, 1 3 2 2 - 2 3  (9th Cir.

1984) ("Congress h a s  e x p r e s s l y  l i m i t e d  f e d e r a l  court reviev 

o f  a c l a i m e d  v i o l a t i o n  o f  the I n d i a n  C i v i l  R i g h t s  Act to 

e n c o m p a s s  a s i n g l e  r e m e d y :  t h e  w r i t  o f  h a b e a s  corpus . . .

A  c i v i l  s u i t  to e n j o i n  v i o l a t i o n s  o f  the I n d i a n  Civil R i g h t s  

Act. is n o t  c o g n i z a b l e  in f e d e r a l  c o u r t . " )  r e v ' d  on o t h e r  

g r o u n d s , 105 S.Ct. 2447, 2450 a n d  n . 3  (1985); W i l l i a m s  v.

P y r a m i d  L a k e  P a i u t e  T r i b e . 625 F. Supp. 1457, 1458 (D. Nev.

1986). I r e j e c t  r e s p o n d e n t ' s  c o n t e n t i o n  t h a t  the Indian 

C i v i l  R i g h t s  A c t  w a i v e s  T y o n e k ' s  i m m u n i t y  f o r  the purp o s e s  

o f  the p r e s e n t  l i t i g a t i o n .

T h e  r e s p o n d e n t s  also c o n t e n d  that T y o n e k  w a i v e d  its| 

s o v e r e i g n  i m m u n i t y  b y  i n i t i a t i n g  t h e  p r e s e n t  litigation.

I d i s a g r e e .  T h e  N i n t h  C i r c u i t  h a s  h e l d  that an Indian



2

3
4
5
6

7
8 

9
10

11

12

13
14
15
16
17
18
19
20 

21 

22

23
24
25

1 tribe's i n i t i a t i o n  of an a c t i o n  a g a i n s t  a p a r t y  does not 

w a i v e  the t r i be's i m m unity f r o m  suit as to counterclaims 

b r oug ht b y  that party. S q u a x i n  I s l a n d  T r i b e , 781 F.2d at 

723; Chemehuev i, 757 F . 2 d  a t  1053; a n d  see also U nited S t a t e s

F i d e l i t y  and G u a r a n t y  C o ., 3 0 9  U.S. at 513. A c c o r d i n g  to 

the N i n t h  C ircuit, it w o u l d  b e  n e c e s s a r y  for the tribe to 

co n s e n t  to be s u e d  u n d e r  the c o u n t e r c l a i m ,  - see Squaxin 

I s l a n d  Tribe, 781 F . 2 d  at 7 2 3  n.ll, in o r d e r  to find that

a tribe has w a i v e d  its i m m u n i t y . as to the c o u n t e r c l a i m  and 

f o r  a court to r e q u i r e  s u b j e c t - m a t t e r  j u r i s d i c t i o n  over t h a t  

countercl aim. T y o n e k  d i d’n o t  c o n s e n t  to b e  s u e d  on the 

c o u n t e r c l a i m s  r a i s e d  b y  the P u c k e t t s  a n d  the Slawsons.

I r e j e c t  r e s p o n d e n t s '  c o n t e n t i o n  t h a t  T y o n e k  w a i v e d  its 

s o v e r e i g n  i m m u n i t y  as to t h e i r  c o u n t e r c l a i m s  b y  initiatin g 

t h e  p r e s e n t  lawsuit.

F i n a l l y ,  t h e  r e s p o n d e n t s  c o n t e n d  t h a t  ‘T y o n e k ' s  

a d o p t i o n  o f  a  " s u e  a n d  b e  s u e d "  c l a u s e  i n  i t s  c o r p o r a t e  

c h a r t e r  e f f e c t i v e l y  w a i v e d  i t s  s o v e r e i g n  im m u n i t y  f o r  t h e  

p u r p o s e s  o f  t h i s  a c t i o n .  I  r e j e c t  t h i s  c o n t e n t i o n .

A l t h o u g h  t h e  t r i b e s  c l e a r l y  h a v e  t h e  c a p a c i t y  t o  w a i v e  t h e i r  

s o v e r e i g n  im m u n i t y  b y  a d o p t i n g  " s u e  a n d  b e  s u e d "  c l a u s e s  i n  

t h e i r  c o r p o r a t e  c h a r t e r s , s e e , e . g . , S t a n d i n g  Rock  S i o u x  

T r i b e .  780 F . 2 d  a t  1 3 7 9 ; .  F o n t e n e l l e  v .  Omaha T r i b e  o f

N e b r a s k a .  430 F . 2 d  1 43 ,  1 4 /  ( 9 t h  C i r .  1 9 7 0 ) ;  M a r y l a n d

C a s u a l t y  Co. v .  C i t i z e n s  N a t i o n a l  Bank. 361 F . 2 d  517, 521-22
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(5th Cir.), c e r t, denied, 385 U.S. 918 (1966), such clauses 

w a i v e  the tribes' i m m u n i t y  o n l y  w i t h  r e g a r d  to actions 

taken by the tribe in its c o r p o r a t e  c a p a c i t y  u n d e r  s e c t i o n  

17, of the I n d i a n  R e o r g a n i z a t i o n  A c t  a n d  n o t  the actions it 

takes in its g o v e r n m e n t a l  c a p a c i t y  u n d e r  s e c t i o n  16 o f  the 

I ndia n R e o r g a n i z a t i o n  A c t .  S e e  R a m e y  C o n s t r u c t i o n  Co. v. 

A p a c h e  T r i b e , 673, F . 2 d  315, 3 2 0  (10th Cir.- 1982); P a r k e r  

D r i l l i n g , 4 5 1  F. Supp. 1127, 1131, 1136-37; K e n a i  Oil a n d

Gas, Inc.'v. D e p a r t m e n t  o f  I n t e r i o r , 522 F. Supp 521, 528-29

(D. U t a h  1981); A t k i n s o n  v. H a l d a n e , 569 P . 2d 151, 175 

(Alaska 1977).

S i n c e  T y o n e k  is b e i n g  s u e d  in its s e c t i o n  16, 

g o v e r n m e n t a l  capacity, r a t h e r  t h a n  its s e c t i o n  17, c o r p orate 

capacity, the “sue a n d  b e  s u e d” cl a u s e  c o n t a i n e d  in its 

c o r p o r a t e  c h a r t e r  does n o t  o p e r a t e  to w a i v e  its s o v e r e i g n  

i m m u n i t y  i n  this action. I r e j e c t  the r e s p o n d e n t s '  c l a i m s  

that the " s u e  a n d  be s u e d "  c l a u s e  c o n t a i n e d  in Tyonek's 

c o r p o r a t e  c h a r t e r  n u l l i f i e s  t h e  t r i b a l  g o v e r n m e n t ' s  d e f e n s e  

o f  s o v e r e i g n  Immunity.

F o r  a l l  of t h e s e  r e a s o n s ,  I r e j e c t  the 

r e s p o n d e n t s '  w a i v e r  c l a i m s .  I c o n c l u d e  t h a t  T y o n e k  

p o s s e s s e d  s o v e r e i g n  i m m u n i t y  a s  to t h o s e  counterclaims, a n d  

that the c o u n t e r c l a i m s  a g a i n s t  -Tyonek m u s t  b e  d i s m i s s e d  f o r
I

l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .

I t u r n  n o w  to the d e r i v a t i v e  i m m u n i t y  o f  T y o n e k ' s
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1 o f f i c e r s i

2 I The four T y o n e k  o f f i c e r s ,  w h o m  the Pucketts a n d

3 S l a w s o n s  h a v e  s u e d  in this a c t i o n ,  c o n t e n d  that the third-

4 p a r t y  clai ms a g a i n s t  t n e m  are b a r r e d  for lack of

5 j u r i s d i c t i o n ,  a n d  the}' f u r t h e r  c o n t e n d  that the t h i r d - p a r t y

6 c l a i m s  are b a r r e d  b y  c h e i r  d e r i v a t i v e  i m m u n i t y  as o f f i c e r s

7 o f  an I n d i a n  tribe. I a g r e e . w i t h  the c o n tentions of

8 T y o n e k’s officers. T h e  o f f i c e r s  o f  an Indi an tribe p o s s e s s

9 i m m u n i t y  f r o m  s u i t  so l o n g  as t h e y  a r e  a c t i n g  in their

10 r e p r e s e n t a t i v e  c a p a c i t y  a n d  w i t h i n  the scope of the

11 a u t h o r i t y .that the v i l l a g e  is c a p a b l e  of b e s t o w i n g  u p o n

12 them. See H a r d i n , 7 79 F . 2 d  at 47 9. T h u s  to the extent that

13 T y o n e k ,  a c t i n g  i n  its s e c t i o n  16 s o v e r e i g n  g o v e r n m e n t a l

14 c a p a c i t y ,  p o s s e s s e d  the a u t h o r i t y  to e x c l u d e  n o n m e m b e r s  of

15 t h e  V i l l a g e  f r o m  its " F a m i l y  P l a n "  h o u si ng, and to the extent

16 t h a t  T y o n e k  o f f i c e r s  , who h a v e  b e e n  named  i n  t h i s  a c t i o n ,

17 d i d  n o t  e x c e e d  t h e  s c o p e  o f  t h e i r  d e l e g a t e d  a u t h o r i t y ,  t h o s e

18 o f f i c e r s  h a v e  d e r i v a t i v e  im m u n i t y  f r o m  s u i t  i n  t h e i r  a c t i o n s

19 t o  e n f o r c e  T r i b a l  O r d i n a n c e  6 5 - 3 2 .

20 • T h e r e  i s  n o  b a s i s  i n  t h e  r e c o r d  f o r  a  c o n c l u s i o n

21 t h a t  t h e  f o u r  T y o n e k  o f f i c e r s  a c t e d  b e y o n d  t h e  s c o p e  o f

22 t h e i r  d e l e g a t e d  a u t h o r i t y  i n  t h e i r  a t t e m p t s ' ^  e n f o r c e  t h e

23 o r d i n a n c e .  T h e i r  a c t i o n s  c o n s i s t e d  o f  l e t t e r  w r i t i n g ,

24 c i r c u l a t i n g  p e t i t i o n s ,  e n g a g i n g  i n  p u b l i c  c r i t i c i s m  o f  t h e

25 P u c k e t t s  a n d  the S l a w s o n s ,  a t t e m p t i n g  to t e r m i n a t e  the
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1 leases of che r e s p o n d e n t s ,  and, fi nally, in i n i t i a t i n g  

this lawsuit. A l t h o u g h  the •’u c k e t t s  and the S l a wson s have 

a l l e g e d  in their p l e a d i n g s  that c e r t a i n  acts of v a n d a l i s m  

o c c u r r e d  to the ir p r o p e r t y ,  there is n o  e v i d e n c e  in the 

r e c o r d  o r  even a n y  e x p r e s s  a l l e g a t i o n  that a n y  of the f o u r  

t h i r d - p a r t y  d e f e n d a n t s  w a s  p e r s o n a l l y  r e s p o n s i b l e  for th ese 

acts. I c o n c l u d e  t h a t  the T y o n e k  o f f i c e r s  d i d  n o t  act 

b e y o n d  the s c o p e  of t h e i r  d e l e g a t e d  a u t h o r i t y  as e l e c t e d  

r e p r e s e n t a t i v e s  of T y o n e k ' s  s e c t i o n  16 g o v e r n m e n t  entity.

W h e t h e r  T y o n e k ' s  o f f i c i a l s  p o s s e s s  d e r i v a t i v e  

I m m u n i t y  f r o m  sui t c e n t e r s  a r o u n d  a s i n g l e  q u e s t ion: D i d  

Tyonek, a c t i n g  in its s e c t i o n  16, g o v e r n m e n t a l  capacity, 

h a v e  a u t h o r i t y  to e x c l u d e  n o n - m e m b e r s  o f  the V i l l a g e  f r o m  

its " F a m i l y  P l a n "  h o u s i n g ?  I c o n c l u d e  that it did.

T h e  r e c o r d  i n d i c a t e s  the " F a m i l y  P l a n "  h o u s e s  w e r e

c o n s t r u c t e d  w i t h  f u n d s  that the V i l l a g e  o b t a i n e d  f r o m  o i l

a n d  gas l e a s i n g  i n  p a r t  o f  t h e  M o q u a w a k i e  R e s e r v a t i o n  d u r i n g

the 1960s. T h e  s e c r e t a r y  o f  t he I n t e r i o r  i s s u e d  those

l e a s e s  in 1063 p u r s u a n t  to h i s  a u t h o r i t y  u n d e r  25 U.S.C.

§ 398(a), w h i c h  a u t h o r i z e s  o i l  a n d  g a s  l e a s i n g  o f  u n a l l o c a t e d

l a n d s  w i t h i n  e x e c u t i v e  o r d e r  r e s e r v a t i o n s  s u c h  as the

M o q u a w k i e  R e s e r v a t i o n :
* - •

U n a l l o t e d  l a n d s  w i t h i n  t h e  l i m i t s  
o f  a n y  r e s e r v a t i o n  o r  w i t h d r a w a l  c r e a t e d  
by E x e c u t i v e  O r d e r  f o r  I n d i a n  p u r p o s e s  . 
o r  f o r  t h e  u s e  o r  o c c u p a n c y  o f  a n y
I n d i a n s  o r  t r i b e  may b e  l e a s e d  f o r  o i l
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1 and g as m i n i n g  p u r p o s e s  in a c c o ^ a n c e  
w i t h  the p r o v i s i o n s  c o n t a i n e d  in [25 
U.S.C. § 398] . -•

25 U.S.C. § 398a: F o n d a h n  v. N a t i v e  V i l l a g e  of T y o n e k . A5 0 

F . 2 d  520, 521 (9th Cir. 1971); O l l e s t e a d  v. N a t i v e  V i l l a g e  

of T y o n e k . 560 P . 2d 31, 33 ( A l a s k a  1977).

P u r s u a n t  to 25 U . S . C .  I 398b, the p r o ceeds f r o m  

the oil a n d  g a s  l e a s e s  w e r e  h e l d  b y  the f e d e r a l  g o v e r n m e n t  

in t r u s t  " f o r  the u s e  a n d  b e n e f i t  o f  t h e  T y o n e k  Indians, 

w h o  [were] to b e  c o n s u l t e d  r e g a r d i n g  t h e  e x p e n d i t u r e  o f  

f u n d s . "  F o n d a h n , A 5 0  F . 2 d  at 522; O l l e s t e a d , 560 P . 2d at 

33. S e c t i o n  3 9 8 b  p r o v i d e s  that:__
• .

The  p r o c e e d s  . f r o m  r e n t a l s ,
- r o y a l t i e s ,  o r  b o n u s e s  o f  o i l  a n d  g a s  
l e a s e s  u p c n  l a n d s  w i t h i n  E x e c u t i v e  O r d e r  
I n d i a n  r e s e r v a t i o n s  o r  w i t h d r a w a l s  s h a l l  
b e  d e p o s i t e d  i n  t h e  T r e a s u r y  o f  t h e
U n i t e d  S t a t e s  t o  t h e  c r e d i t  o f  t h e  t r i b e  
o f  I n d i a n s  f o r  w h o s e  b e n e f i t  t h e  
r e s e r v a t i o n  o r  w i t h d r a w a l  w a s  c r e a t e d  o r  
who a r e  u s i n g *  a n d  o c c u p y i n g  t h e  l a n d ,  
a n d  s h a l l  d r aw  i n t e r e s t  a t  t h e  r a t e  o f  4 
p e r  c e n t u m  p e r  annum  a n d  b e  a v a i l a b l e  
f o r  a p p r o p r i a t i o n  b y  C o n g r e s s  f o r  
e x p e n s e s _ i n  c o n n e c t i o n  w i t h  t h e  
s u p e r v i s i o n  o f  t h e  d e v e l o p m e n t  a n d  
o p e r a t i o n  o f  t h e  o i l  a n d  g a s  i n d u s t r y
a n d  f o r  t h e  u s ?  a n d  b e n e f i t  o f  s u c h
I n d i a n s :  P r o v i d e d  T h a t  s a i d  I n d i a n s ,  o r
t h e i r  t r i b a l  c o u n c i l , '  s h a l l  b e  c o n s u l t e d  . 
i n  r e g a r d  t o  t h e  e x p e n d i t u r e  o f  s u c h  
m on ey ,  b u t  n o  p e r  c a p i t a  paymen '* s h a l l  
b e  made  e x c e p t  b y  a c t  o f  C o n g r e s s .

25 U . S .C .  § 3 9 8 b .  T h u s ,  by  t h e  e x p r e s s  t e r m s  o f  s e c t i o n  

3 9 8 b ,  t h e  f u n d s  o b t a i n e d  f r o m  T y o n e k ' s  o i l  a n d  g a s  l e a s e s  

w e r e  h e l d  i n  t r u s t  f o r  m em be r s  o f  t h e  V i l l a g e  a l o n e .  I t  w as
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1 c o m p l e t e l y  logical, t h e r e f o r e ,  for T y o n e k  to u s e  those funds 

in 1965 to b u i l d  h o u s i n g  f o r  V i l l a g e  m e m b e r s  only, and to 

a t t e m p t  to r e s t r i c t  the e x t e n t  to v h i c h  t h e s e  h o u s e s  w o u l d  

b e n e f i t  or be u s e d  b y  n o n - m e m b e r s  of T y o n e k .  I con clude 

that a s e c t i o n  16 I n d i a n  g o v e r n m e n t a l  entity, s u c h  as 

Tyonek, p o s s e s s e s  the a u t h o r i t y  to i m p o s e  r e s t r i c t i o n s  

u p o n  the u s e  of p r o p e r t y  h e l d  i n  t r u s t  f o r  the b e n e f i t  of 

its m e m b e r s ,  and to p r e v e n t  t h a t  p r o p e r t y  f r o m  b e i n g  

a l i e n a t e d  or d i m i n i s h e d .  I c o n c l u d e  t h a t  O r d i n a n c e  65-32 

c o n s t i t u t e d  a v a l i d  e x e r c i s e  o f  T y o n e k ' s  p o w e r s  as a 

s e c t i o n  16 governmental e n t i t y ,  a n d  t h a t  the a t t e m p t s  b y  

T y o n e k ' s  o f f i c e r s  to e n f o r c e  t h a t  o r d i n a n c e  t h a t  have b e e n  

c h a l l e n g e d  b y  the P u c k e t t s  a n d  t h e  S l a w s o n s  i n  this a c t i o n  

d i d  n o t  e x c e e d  the s c o p e  o f  T y o n e k ' s  s o v e r e i g n  power.

S i n c e  the t h i r d - p a r t y  d e f e n d a n t  o f f i c e r s  all w e r e  

a c t i n g  i n  t h e i r  r e p r e s e n t a t i v e  c a p a c i t i e s  a n d  w i t h i n  the 

s cope of t h e i r  a u t h o r i t y  as v a l i d l y  d e l e g a t e d  b y  Tyonek, I 

c o n c l u d e  t h a t  the c l a i m s  a g a i n s t  t h e m  a r e  b a r r e d  b y  t h e i r  

d e r i v a t i v e  i m m u n i t y  as o f f i c e r s  o f  the tribe. See H a r d i n , 

779 F . 2 d  a t  479-80. T h e r e f o r e ,  I d i s m i s s  the Pucketts' a n d  

t he S laws o n s '  thi .-d-party c l a i m s  a g a i n s t  T y o n e k ' s  o f f i c e r s  

f o r  l a c k  o f  s u b j e c t - m a t t e r  j u r i s d i c t i o n .

T h a t  w i l l  c o m p l e t e  this d e c i s i o n ,  w h i c h ,  as I 

h a v e  indicated,  w i l l  b e  f i l e d  w i t h  the Clerk, a n d  w i l l  

c o n s t i t u t e  the d e c i s i o n  in this case.



I a lso d i r e c t  the Clerk, u p o n  the filing  of 

the d e c i s i o n  to p r e p a r e  a f i n a l  o r d e r  d i s m i s s i n g  the 

claims of T y o n e k  a n d  the c o u n t e r c l a i m s  o f  the r e s p o n d e n t s  

a n d  to d i s m i s s  the t h i r d - p a r t y  c l a i m s  a g ainst Tyonek's
0

offic e r s .  T h e  .approval of the f i n a l  o r d e r  n r e p a r e d  b y  the 

C l e r k  s h a l l  c o n s t i t u t e  the f i n a l  j u d g m e n t  in this case. 

(Court a d j o u r n e d . )
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s u b je c t : in d i an R e o r g a n i z a t i o n

A c t  C o u n c i l s  and V i l l a g e  
Safe W a t e r  Projects

Y o u  have a s k e d  our a d v i c e  on c e r t a i n  q u e s t i o n s  
r a i s e d  by r e p r e s e n t a t i v e s  of the I ndian R e o r g a n i z a t i o n  A c t  
C o u n c i l  of the V i l l a g e  of Minto. S p e c i f i c a l l y  y o u  have 
a s k e d  w h e t h e r  and u n d e r  w h a t  c o n d i t i o n s  the state m a y  
c o n t r a c t  w i t h  or m a k e  g r a n t s  to an IRA  c o uncil  to c a r r y  out 
p r o j e c t s  under  the V i l l a g e  Safe W a t e r  Act, A S  4 6 . 0 7 . 0 1 0  —
080. That act is a m e a n s  of f u n d i n g  w a t e r  and s e w e r  p r o­
jects in small u n i n c o r p o r a t e d  commun i t i e s  and s e c o n d  class 
cities. A  n u m b e r  of the u n i n c o r p o r a t e d  c o m m u n i t i e s  have  I R A  
councils, wh ichv are o r g a n i z a t i o n s  set up p u r s u a n t  to the 
I ndian R e o r g a n i z a t i o n  Act, 25 USC §476-477. M e m b e r s h i p  in 
IRAs is r e s t r i c t e d  to n a t i v e s  l i ving w i t h i n  the community.
In the past  there has b e e n  some c o n f u s i o n  as to w h e t h e r  the 
state c o u l d  m a k e  grants to or c o n t r a c t  w i t h  I R A  c o u n c i l s  or 
w h e t h e r  a d i f f e r e n t  e n t i t y  to r e c e i v e  the g r a n t  for the 
community, s u c h  as a n o n - p r o f i t  corporation,  w o u l d  b e  required.

T h e  V i l l a g e  Safe W a t e r  A c t  c a l l s .for two separate 
p hase s to the c o n t r a c t  process, the c o n s t r u c t i o n  p h a s e  and 
the o p e r a t i o n  phase of the facilities. F o r  the c o n s t r u c t i o n  
of faciliti es u nder the Act, A S  46.07.040 p e r m i t s  the d e p a r t­
me n t  to c o n t r a c t  w i t h  "public a g e ncies or p r i v a t e  n o n - p r o f i t  
organi zations, or o t h e r w i s e . "  T h e r e  is no l a n g uage in the 
s t a tute itself w h i c h  limits the d i s c r e t i o n  of the d e p a r t m e n t  
in c h o o s i n g  among t h e s e  altern atives, and the use of the 
p h r a s e  "or otherwise" m a k e s  the d e p a r t m e n t ' s  d i s c r e t i o n  
i ndee d broad. The o n l y  c o n c e p t u a l  d i f f i c u l t y  w e  p e r c e i v e  in 
u s i n g  the "otherwise" c a t e g o r y  to include IRA councils, is 
t he fact of the r a c i a l l y  e x c l u s i v e  m a k e - u p  of s u c h  o r g a n i­
zations. Art. I, sec. 3 of the A l a s k a  C o n s t i t u t i o n  p r o­
hibits d i s c r i m i n a t i o n  on the basis of race or color; this 
and other c o n s t i t u t i o n a l  p r o v i s i o n s  can b e  read as p r o­
hib i t i n g  the e x p e n d i t u r e  of p u b l i c  funds to the b e n e f i t  of 
a r a c i a l l y  e x c l u s i v e  group. However, we have o p i n e d  in the 
p a s t  that t here is no b a r  to the use of a r e s t r i c t e d  o r g a n i­
zation for d e l i v e r y  of e s s e n t i a l l y  p ubl ic s e r vices so long 
as that o r g a n i z a t i o n  a g r e e s  to p e r f o r m  the servi ces in a w a y  
w h i c h  is in fact n o n - d i s c r i m i n a t o r y  (see M e m o r a n d u m  of

02-001 A( R«v, 10/79)
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A d v i c e  by A s s i s t a n t  A t t o r n e y  G e n e r a l  R o d g e r  Pegues,
A p r i l  27, 1981). Thus, as a m e r e  c o n d u i t  for the d e l i v e r y  
of state benefits, we b e l i e v e  an IRA c o u n c i l  c o u l d  p r o perly 
r e c e i v e  such a c o n t r a c t  so long as it a g r e e d  to a clear n o n­
dis c r i m i n a t i o n  c l a u s e  w h i c h  a p p l i e d  to the e x e c u t i o n  and 
d e l i v e r y  of all service s r e n d e r e d  u n d e r  the contract.

A n o t h e r  p o s s i b l e  d i f f i c u l t y  is the fact that some 
IRA c o u n c i l s  have c l a i m e d  that u n d e r  f e dera l law the y are 
e n t i t l e d  to s o v e r e i g n  i m m u n i t y  for c e r t a i n  a s p e c t s  of their 
functions. As a m a t t e r  of s o u n d  p u b l i c  p o l i c y  and good 
sense, the state c o u l d  not, w e  believe, c o n t r a c t  w h e r e  the 
p o s s i b i l i t y  of such a c l a i m  existed. Therefore , b e f o r e  a 
c o n t r a c t  were e n t e r e d  into w i t h  an I R A  council, it w o u l d  be 
n e c e s s a r y  to h ave a c l e a r  an d e x p l i c i t  w a i v e r  of sovereign 
i m m u n i t y  for all p u r p o s e s  c o n n e c t e d  w i t h  that contract.
This o f fice w o u l d  b e  h a p p y  to p r o v i d e  m o d e l  l a n g u a g e  for 
s u c h  a waiver.

U n d e r  the a bove - c onditi ons, it w o u l d  be p r o p e r  for 
the d e p a r t m e n t  to c o n t r a c t  w i t h  an IRA c o u n c i l  for c o n s t r u c­
tio n  of a V i l l a g e  Safe W a t e r  facility. W e  do not m e a n  to 
imply, however, t h a t  the d e p a r t m e n t  is u n d e r  the o b l i g a t i o n  
to do so. F r o m  the w o r d s  of the statute, it is c l e a r  that 
the d e p a r t m e n t  has d i s c r e t i o n  as to w h i c h  type of grantee it 
w i l l  c hoose to c o n t r a c t  with. We have a l r e a d y  h a d  d i s c u s­
sions w i t h  y o u r  d e p a r t m e n t  as to d e v e l o p i n g  a p o l i c y  on this 
matter, and we see no legal i m p e d i m e n t  to a p o l i c y  w h i c h  
p e r m i t t e d  c o n t r a c t s  w i t h  IRA council s if those councils w e r e  
i n d e e d  r e p r e s e n t a t i v e  of the c o m m u n i t y  as a whole, but w h i c h  
d e c l i n e d  IRA p a r t i c i p a t i o n  if a substa n t i a l  p o r t i o n  of the 
c o m m u n i t y  c o n s i d e r e d  itself e x c l u d e d  f r o m  r e p r e s e n t a t i o n  b y  
that council. We w o u l d  b e  h a p p y  to p a r t i c i p a t e  w i t h  y o u  
f u r t h e r  in d e v e l o p m e n t  of such a policy.

The second, a n d  m o r e  difficult, q u e s t i o n  involves 
the p r o p e r  e n t i t y  for o p e r a t i o n  of the f a c i l i t y  once  it is 
completed. U n d e r  A S  46.07.050, it is the r e s p o n s i b i l i t y  of • 
the v i l l a g e  " g o v e r n i n g  body" to o p erate the facility. U n d e r  
s u b s e c t i o n • (c) of t h a t  section, the c o m m i s s i o n e r  m a y  "when 
neces s a r y "  r e q u i r e  the c r e a t i o n  of a n o n - p r o f i t  c o r p o r a t i o n  
for t h a t  purpose. A n d  in any case, w h e n  an u n i n c o r p o r a t e d  
c o m m u n i t y  b e c o m e s  incorj: crated under  state law, w h a t e v e r  
e n t i t y  is o p e r a t i n g  the f a c ility is then o b l i g a t e d  to turn 
o v e r  its p o wer s and d uties to the n e w  m u n i c i p a l  corporation. 
The stat ute does n o t  define "gover n i n g  body," so the initial 
q u e s t i o n  is w h e t h e r  an IRA council fits w i t h i n  that c a t e g o r y  
and is t h e r e f o r e  e l i g i b l e  to c o n t r a c t  w i t h  the state for 
o p e r a t i o n  of the facility. Since AS 46.07.050(c) h y p o t h e­
sizes a s i t u a t i o n  w h e r e  the "gove r n i n g  body" w o u l d  turn o v e r  
t h e  facil ities to a n e w l y - c r e a t e d  m u n i c i p a l  incorporation,



t h e n  c l e a r l y  " g o v e r n i n g  b o d y "  w a s  i n t e n d e d  to e n c o m p a s s  m o r e  
t h a n  s t a t e - c h a r t e r e d  m u n i c i p a l i t i e s .  H o w e v e r ,  w e  c a n  f i n d  
n o  r e c o r d  o f  a n y  c o n s i d e r a t i o n  b y  t h e  l e g i s l a t u r e  o f  w h e t h e r  
I R A  c o u n c i l s  w o u l d  q u a l i f y .  T h e r e  is n o  d o u b t  t h a t  in 
c e r t a i n  c o m m u n i t i t e s , a n  I R A  c o u n c i l  may, in fact, p e r f o r m  
f u n c t i o n s  w h i c h  to s o m e  d e g r e e  p a r a l l e l  t h o s e  u s u a l l y  p e r­
f o r m e d  b y  a r e g u l a r l y - c o n s t i t u t e d  l o c a l  g o v e r n m e n t .  In 
o t h e r  c o m m u n i t i e s ,  a n  I R A  c o u n c i l  m a y  b e  m u c h  m o r e  l i m i t e d  
i n  i t s  a c t i v i t i e s  a n d  m a y ,  in f a c t ,  c o e x i s t  w i t h  o t h e r  
b o d i e s  w h i c h  a r g u a b l y  f i t  w i t h i n  t h e  d e f i n i t i o n  o f  " g o v e r n­
i n g  b o d y " .  T h u s ,  if I R A  c o u n c i l s  w e r e  a l w a y s  to b e  c o n­
s i d e r e d  " g o v e r n i n g  b o d i e s "  w i t h i n  t h e  m e a n i n g  of  t h e  V i l l a g e  
S a f e  W a t e r  A c t ,  a n o m a l o u s  s i t u a t i o n s  c o u l d  r e s u l t  in  w h i c h  
t h e  c o u n c i l ,  a s  r e p r e s e n t a t i v e  o f  p a r t  o f  t h e  c o m m u n i t y ,  
w o u l d  in e f f e c t  c o m p e t e  w i t h  o t h e r  e n t i t i e s  r e p r e s e n t i n g  
o t h e r  p o r t i o n s  o f  t h e  c o m m u n i t y .

We b e l i e v e  the above d i f f i c u l t i e s  can b e  r e s o l v e d  
b y  r e f e r e n c e  to t h e  discretion, e m b o d i e d  in A S  46.07. 050(c), 
of the c o m m i s s i o n e r  to c o n t r a c t  w i t h  n o n - p r o f i t  c o r p o r a t i o n s  
r a t h e r  than g o v e r n i n g  b o d i e s  "when n e c e s s a r y . "  T h e  general 
i n t e n t  of the l e g i s l a t u r e  w o u l d  b e  f u l f i l l e d  b y  a process  in 
w h i c h  the d e p a r t m e n t  m a d e  an i n i t i a l  d e t e r m i n a t i o n  of the 
a c t u a l  d e m o g r a p h i c  a nd p o l i t i c a l  s i t u a t i o n  in the c o m m u n i t y  
in o r d e r  to d e t e r m i n e  w h e t h e r  any p a r t i c u l a r  e n t i t y  claim i n g  
status as " g o v e r n i n g  body" t r u l y  r e p r e s e n t e d  the c o m m unity 
as a whole. Thus, as in the a n a l y s i s  s u g g e s t e d  above in 
r e f e r e n c e  to the c o n s t r u c t i o n  phase, the d e p a r t m e n t  w o u l d  
look t o w a r d  w h e t h e r  any s u b s t a n t i a l  p o r t i o n  of the c ommu n i t y  
c o n s i d e r e d  itself u n r e p r e s e n t e d  b y  or e x c l u d e d  by that 
entity. If so, b y  d efiniti on, t h a t  e n t i t y  w o u l d  n o t  qualify 
as the " g o v e r n i n g  body" of the e n t i r e - c o m m u n i t y ,  a n d  the 
d e p a r t m e n t  would, o f  ne cessity, h a v e  to fin d a n o t h e r  o r g a n i­
zati o n  such as a n o n - p r o f i t  c o r p o r a t i o n  to o p e r a t e  the 
f a c i l i t y  on b e h a l f  of the e n t i r e  community.

T o  p u t  i t  in  m o r e  c o n c r e t e  ter m s ,’ th e  r e s u l t  is 
t h a t  in v i l l a g e s  with- I R A  c o u n c i l s  w h e r e  t h e  p o p u l a t i o n  is 
o v e r .w h e l m i n g l y  n a t i v e  a n d  n o  o t h e r  o r g a n i z a t i o n  b u t  t h e  I R A  
c o u n c i l  p e r f o r m s  f u n c t i o n s  p a r a l l e l  t o  t h o s e  o f  a l o c a l  
g o v e r n m e n t ,  t h e  I R A  c o u n c i l  c o u l d  b e  s a i d  t o  be, f o r  the 
l i m i t e d  p u r p o s e s  o f  t h e  V i l l a g e  S a f e  W a t e r  A c t ,  t h e  d e f a c t o  
" g o v e r n i n g  b o d y "  o f  t h a t  c o m m u n i t y ;  a n d  the I R A  c o u n c i l  
w o u l d  t h e n  b e  e l i g i b l e  f o r  a c o n t r a c t  f o r  o p e r a t i o n  of  the 
f a c i l i t i e s .  In c o n t r a s t ,  i n  a c o m m u n i t y  w h e r e  a s u b s t a n t i a l  
p o r t i o n  o f  t h e  p o p u l a t i o n  is n o t  e l i g i b l e  f o r  m e m b e r s h i p  in 
t h e  I R A  c o u n c i l  o r  w h e r e  a s u b s t a n t i a l  p o r t i o n  of t h e  p o p u l a­
t i o n  t h r o u g h  s o m e  m e a n s  m a k e s  c l e a r  t h a t  it d o e s  n o t  c o n s i d e r  
t h e  c o u n c i l  as r e p r e s e n t a t i v e  o f  t h e m s e l v e s ,  t h e n  the c o u n c i l  
c o u l d  n o t  be  c o n s i d e r e d  t h e  " g o v e r n i n g  b o d y "  o f  t h e  e n t i r e
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c o m m u n i t y  and it w o u l d  n o t  be e l i g i b l e  to h o l d  a c o n t r a c t  
for o p e r a t i o n  of the facilities. In the latter situation, 
c r e a t i o n  of a n o n - p r o f i t  c o r p o r a t i o n  w o ^ l d  b e  the s t a t u t o r i l y -  
m a n d a t e d  alternative. In e i t h e r  case, at such ti me as a 
s t a t e - c h a r t e r e d  m u n i c i p a l i t y  was created, o p e r a t i o n  of and 
title to the facilitie s w o u l d  h a v e  to be t urned o v e r  to the 
ne w  m u n icipality.

We do n o t  m e a n  to impl y by the above t h a t  an I RA 
c o unc il w h i c h  was found by the d e p a r t m e n t  to b e  the d e f a c t o  
e q u i v a l e n t  of a "governing body" would, in the eyes of the 
state, a c t u a l l y  h a v e  the status of a s e l f - g o v e r n m e n t .
Instead, we m e r e l y  b e l i e v e  t h a t  b e c a u s e  an I R A  c o u n c i l  may, 
in some instances, p e r f o r m  f u n c t i o n s  w h i c h  w o u l d  b e  p e r f o r m e d  
b y  an actual local g o v e r n m e n t  if such existed, it is w i t h i n  
the intent of the l e g i s l a t u r e  to c o n s i d e r  such a c o u n c i l  a 
"gover ning body" of the c o m m u n i t y  w i t h i n  the l i m i t e d  m e a n i n g  
given to that t e r m  by the l e g i s l a t u r e  in AS 46.07.050. A n d  
fi n a l l y  w e  r e p e a t  w h a t  should be clear, that to q u a l i f y  as a 
"gover n i n g  body" for p u r p o s e s  of r e c e i v i n g  state a u t h o r i t y  
to operate the V i l l a g e  Safe W a t e r  facilities, the counc il 
w o u l d  once ag ain have to agree to o p e r a t e  the f a c i l i t i e s  and 
d e l i v e r  the services w i t h o u t  d i s c r i m i n a t i o n  and w o u l d  have  
to w a i v e  w h a t e v e r  sov ereign i m m u n i t y  they er.joy.

P l e a s e  let us know if y o u  have any f u r t h e r  questions.

D K M r c d d
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Transfe r of nonprofi t 
corporation's assets 
a c q uired w i t h  u n i n­
corporated co mmunity 
aid grant money

You have asked us w h ether a nonprof it corpora tion 
formed to receive and spend aid to u n i n c o r p o r a t e d  communities 
under ch. 60, SLA  1981 may, upon dissolution, convey its assets 
to a Native council. We have conclude d that once aid m o n e y  has 
been distributed to and spent properly by a qualif ied corporate 
entity, neither the community aid l egislation nor the d e p a r t­
ment's regulations pr ohibit a conveyance of the corporation's 
assets. While w e  encourage the transfer of assets to another 
nonprofit corporation, we believe that, under the provisions of 
the corporations code pertainin g to the di ssolution of nonprof it 
corporations, a N a tiv e council could receive the assets along 
w i t h  the liabilities of the n o n p rofit  corporation. However, in 
no evenc should a transfer be a p p r oved unless the recipient 
agrees to use the assets in a n o n d i s c r i m i n a t o r y  w a y  for the b e n e­
fit of the community and for a public purpose, to w a i v e  sovereign 
immunity w i t h  respect to the corporation's liabilities and the 
operation of the assets, and to transfer capital projects f i­
nan c e d  under ch. 60, SLA 1981 to a m u n i c i p a l i t y  if one is later 
incorporated.

I. BAC KGROUND

When t h e  l e g i s l a t u r e  c r e a t e d  t h e  u n i n c o r p o r a t e d  commun­
i t y  a i d  p r o g r a m  i n  ?.ch. 60 ,  SLA 1981 , i t  s p e c i f i e d  t h a t  o n l y  " a n  
i n c o r p o r a t e d  e n t i t y  o r  a  f e d e r a l l y  c h a r t e r e d  e n t i t y  t h a t  d o e s  n o t  
p o s s e s s  s p v e r e i g n . , i .m m un i t y "  c o u l d  r e c e i v e  a n d  s p e n d  a n  u n i n c o r p o ­
r a t e d  c omm un i tyIs* a i d  e n t i t l e m e n t .  Sec. 2(c). Where more than 
one  entity from a  co m m unity qualified, p r e f e r e n c e  was g i v e n  t o  a 
n o n p r o f i t  c o r p o r a t i o n  o r g a n i z e d  f o r  r e c e i p t  o f  the a i d .  I d .

The legislature directed that the aid mon ey be spent 
for social services, capital projects, or operating expenses of 
capital projects. Sec. 2(d), ch. 60, SLA 1981, Before receiving 
aid money, a q u a l i f i e d  entity was r e q uired to submit a resolution 
adopted by it that identif ied how the m oney w o u l d  be spent under 
the program, id enti f i e d  each p a r t y  owning a capital project for 
w h i c h  money  would be spent or that would- be responsi ble for the
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maintena nce and op eration of a capital project, and agreed that 
each capital project for w hich m o n e v  w o u l d  be spent under the 
pr ogram would be ope rated on a n o n a i s c r i m i n a t o r v  basis for the 
benefit of the public" Sec. 2(e) (emphasis added).

Al t h o u g h  the legislature a ntici p a t e d  that nonpro fit 
corporations w o u l d  be formed to receive and spend the u n i n c o r p o­
rated community aid, it made no provision in ch. 60, SLA 1981 for 
the disposition of assets of such corporations upon dissolution. 
This is problematic because the corporations were expressly a u­
thorized to spend the aid mon ey on capital projects (defined as 
public facilities or equipment that m a y  be n e c e s s a r y  tc c o n­
strue::, operate or m a i n t a i n  a public facility or service). C a p i­
tal projects, unli ke social services or ope rating expenses, are 
tangible assets that continue to exist after the m o n e y  has been 
spent. The general question is what should be done with these 
assets if the nonp rofit corporation that paid for them w i t h  aid 
m o n e y  under the ch. 60 p r o g r a m  is dissolved; specifically, you 
ask whether a Native council, an entity that could not receive or 
spend the aid money, can nevertheless be the re cipient of assets 
purchased w i t h  aid m o n e y  in a corporate dissolution. */

II. THE COMM UNITY AID PROGRAM

It is clear that a Native council could n e v e r  have 
qualif ied to receive and spend the aid m o n e y  und er ch. 60, SLA 
1981, as long as they m a i n t a i n e d  that they p o s s e s s e d  s o v e r e i g n  
immunity. See 1982 Inf. Op. A t t ' y  Gen. (July 12; 663-82-0767); 
1981 Inf. Op. A t t ' y  Gen. (Oct. 2; J 6 6 - 0 1 9 2 - 8 2 ) . However, the 
u ninco r p o r a t e d  commun ity aid p r o g r a m  legislation is silent on the 
subject of w h e ther such a council can later assume control of 
p r o p erty p u r c h a s e d  by a community nonprofit c orpor ation w i t h  a^d 
dollars. The only limitation of any kind on ownership of capital 
projects is found in a p r o g r a m  regulation, 19 AAC 44.045(d), 
w h i c h  provides

*/ The situation before you involves the Black River Corp or a t i o n  
Tn the village of Chalkyitsik. The corpor a t i o n  r e c e i v e d  
$83,491.45 before it was involuntarily di ssolved A pr il 15, 1986 
for failure to file a required biennial report w i t h  the c o m m i s­
sioner of commerce a nd economic development. We u n d e r s t a n d  the 
Tanana Chiefs Conference has proposed on behalf of the c o r p o r a­
tion that the corporate assets, but not the liabilities, be 
transferred to the Native council of Chalkyitsik. The c o r p o r a­
tion will not be r ecei v i n g  any further aid payments because it is 
not in good standing and the p r ogra m ended June 30, 1986.
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(d) Before receiving a grant from the u n i n­
corporated community aid account, the entity must 
agree in writing to transfer ownership of capital 
projects financed under this chapter to the m u n i c­
ipal government if the., community incorporates as a 
city u n d e r  AS 29.18.

This limitation is reflected in the b o ilerplat e of your grant 
agreements, in A r ticle 19 of A ttac hment A. In the instant s i t u a­
tion, however, no m u n i c i p a l i t y  has been formed and the capital 
project financed by the aid p r o g r a m  has r e m a i n e d  in the control 
of the local nonpro fit corporation, w h i c h  is n o w  involuntar ily 
dissolved.

Your regulations appear to contemplate an end to d e­
partmental oversight over the use of aid m o n e y  upon complete e x­
penditure of a community's aid entitlement and submission of a 
final financial report. 19 AAC 44,085. While the departm ent is 
o bligated to p ay the aid only to a qualified entity and to see 
that the m oney is spent in accordance w i t h  the r egulations and 
the entity's resolution, neither the legislation nor the r e g u l a­
tions direct the department to manage ongoing use of the f a c i l i­
ties or equipment once purchased. Consequently, unless there is 
relevant language in your grant agreements of w h i c h  we are u n­
aware, we conclude chat disposition of these assets by a n o n p r o f­
it corporation upon  dissolution is gene rally c ontroll ed by AS 
10.20.290 -- 10.20.452, subject to a few specific conditions.

III. THE CORPORATIONS CODE

The law governing formation, operation, and d issolutio n 
of nonp rofit corporations is found in the corporations code, AS 
10.20. A r ticle 5, specifically AS 10.20.290 -- 10.20.452, covers 
dissolution. The law clearly provides a p r o c edure for d i s t r i b u t­
ing the assets of a nonprofit corporation in the process of d i s­
solution. First, all liabilities and obligations of the c o r p o r a­
tion must be paid  and discharged, or adequate p r o v isi on for them 
must otherwise be made. AS 10.20.295(1). This requires the c o r­
poration to take care of all liabilities and obligations before 
transferring any assets, or to make some other pr ovision (such as 
having the transferee assume the liabilities w i t h  the assets). 
Second, in the case where some condition requires return, t r a n s­
fer, or conveyance of assets in the event of dissolution, the 
assets must be returned, transferred, or conveyed accordingly. 
AS 10.20.295(2). Because there is no express language governing 
transfer of corporate assets in the program's legislation, r e g u­
lations, or grant agreements, we do not believe this section m a n­
dates any specific transfer, to the state or to any other party, 
upon dissolution.
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Third, and most significantly,

The assets of a c o rpora tion in the process of 
d i s s o l u t i o n  shall be appl ied and distributed as 
f o l l o w s :

(3) assets received  and held by the
c o r p o r a t i o n  subject to limitations permitting 
their use only for charitable, religious, e l e e m o s­
ynary, benevolent, educat ional or similar p u r­
poses, but not held upon a condition requiring 
return, transfer or conveyance by reason of the
dissolution, shall be transferred or conveyed to 
one or more domestic or foreign corporations,
societies or organizations engaged m  activities
s u b stantia lly similar to chose or the dissolving 
c o r p o r a t i o n , under a plan of distribution adopted 
as provi d e d  in this chapter;

AS 10.20.295(3) (emphasis added). In this case, the assets were
received and held by the corporation subject to the legislative
limitation that they be operated on a n o n d i s c r iminator y basis for 
the benefit of the public. Sec. 2(e), ch. 60, SLA 1981. S i m i­
larly, the grant a greement req uired that expenditure of the aid 
m o n e y  be for a p ub lic purpose. For these reasons, the capital
project funded by aid m o n e y  can only be transferred or conveyed
by the c o r p o r a t i o n  "to one or mo re domestic or foreign c o r p o r a­
tions, societies or organizations engaged in activities s u b s t a n­
tially similar to those of the dissolving corporation." AS 10.- 
20.295(3).

We w o u l d  encourage transfer to another A l a s k a n  n o n p r o f­
it corporation, a l t h o u g h  we believe that a Native council can 
qualify to r e ceive assets under the definition above. However, 
in no event s h o u l d  the transfer of assets to a Native council be 
a l l owed w i t h o u t  •‘■a w a i v e r  of so vereign immunity w i t h  respect to 
the operation of those assets. The w a i v e r  must be broad enough 
to prote ct the rights of any creditors of the d i s s olved c o r p o r a­
tion. Additionally, any successor in interest to the nonprofit 
corporation is bou nd to operate or use those assets on a n o n d i s­
criminatory basis for the benefit of the public and for a public 
purpose. Finally, the transferee must agree to transfer any c a p­
ital projects financed under the ch. 60 p r o g r a m  to a m u r ’cipality 
if one is later incorporated. We will ask the Departmen f C o m­
merce and Economic Development to confer w i t h  you upon re>_ .pt of
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a plan of dist ribution for the corporation at issue to verify 
that these conditions are met.

In closing, we make several final observations. A  d i s­
solved c orp oration that owns real or pers onal p r o p e r t y  continues 
to exist through its b o a r d  of directors for five years after the 
date of dissolution for the purpose of conveying, transferring, 
or releasing the real or personal property. AS 10.20.452. A d d i­
tionally, a dissolved corporation continues to exist through its 
board of directors for the purpose of being made a party in any 
action or proceedin g arising before dissolution and involving the 
title to real or personal property. Id. In no case w o u l d  a 
transfer of assets be legal without first making some p r o v i sion 
for liabilities in a plan of distribution. AS 10.20.295(1). If 
the dissolving corporation does not submit a plan of d i stri bution 
to the commissioner of commerce and economic development, the 
assets will  eventually escheat to the state. AS 38.95.200(b), 
sec. 12, ch. 133, SLA 1986.

We hope this helps you in dealing with future d i s s o l u­
tions of nonprofit community corporations, whether v o l u n t a r y  or 
involuntary.

SDC/pjg

cc: Willis Kirkpatrick, Director
Div. of Banking, Securities & Corporations 
Dept of Commerce & Economic Development

J e f f  Bush, Assistant  Attorney General 
Dept of L a w  - Commercial Section

Doug Mertz, A s s i sta nt Attorney General 
Dept of L a w  - Natural Resources Section
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H o n o r a b l e  Arliss Sturgulewski 
Chair, Community & Regional 

Affairs Committee 
Al a s k a  State L egislatur e 
P.O. Box V 
Juneau, A K  99811

Re: SB 5 0 j disso l u t i o n  of a m u n i c i p a l i t y 1 

D e a r  Senator Sturgulewski:

You have re quested our opin ion on s e v eral questions 
r e g a r d i n g  sec. 2 of SB 50. The questions w i l l  be a n s w e r e d  i n d i­
vi d u a l l y  below.

1. Are there statutory or c o n s t i t u t i o n a l  problems w i t h  
the distribution o f  public assets to a group w h i c h  m a y  limit the 
decisio n m a king process on h o w  those assets are u s e d  to only m e m­
bers of the group, or to some portion of the p o p u l a t i o n  of the 
former m u n i c i p a l i t y  less than all the r e g i s t e r e d  voters?

The basic constitut ional p r o b l e m  in this section arises 
because it w o u l d  have p ublic assets of a d i s s o l v e d  m u n i c i p a l i t y  
d i s t r i b u t e d  to n o n p u b l i c  entities, i.e., p r i vate n o n p r o f i t  c o r p o­
rations and Native councils orga nized under  the Indian R e o r g a n i­
zation Act. Article IX, sec. 6 of the A l a s k a  Const i t u t i o n  says, 
"No ... public p r o p e r t y  shall be transferred, ... except for a 
p u b l i c  purpose." A r ticle X, sec. 2 requires all local government 
power to be v e s t e d  in cities and be oughs. Both p r i v a t e  c o r p o r a­
tions a n d  IRA councils (whose me mber s h i p  is r e s t r i c t e d  by federal 
law to Natives) are n o t  elected by or r e s p o n s i b l e  to the entire 
electorate. We believe it w o u l d  be u n c o n s t i t u t i o n a l  to transfer 
public assets to p r i v a t e  organizations w h i c h  m a y  not serve as 
substitute local g o vernments u nder the A l a s k a  Constitution, and 
to a l l o w  those organizations to make d i s c r e t i o n a r y  decisions 
about assets w h i c h  belong to the entire p o p u l a t i o n  o f  the d i s­
solved municipality. The concern here is r e s p o n s i b i l i t y  to the 
entire population of the former municipality, not just to r e g i s­
tered voters.

However, o c c asionally  a local n o n p r o f i t  or Native c o u n­
cil m a y  be in the best position to administ er local assets, par-
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ti c u larly when it has broad support from the community. In such 
cases, it m a y  be poss i b l e  to a c c o m p l i s h  almost the same and d e­
spite the restric tions n o t e d  above, through the device of r e t a i n­
ing title to the assets —  and u l t i m a t e  con trol —  in the state, 
but c ontracting w i t h  a local o r g a n i z a t i o n  to a d m i n i s t e r  assets. 
Such delegations m u s t  be subject to strict controls to insure 
public  access to facilities and state oversight, a n d  truly d i s­
cretio n a r y  g o v ernmental a u t h o r i t y  m a y  not be delegated. But, 
d a y - t o - d a y  o p e r a tion of the former m u n i c i p a l i t y ' s  assets m a y  be 
t u rne d over to a local p r ivate  entity. We believe this can be 
a c c o m p l i s h e d  u n d e r  p r e s e n t  law.

2. A r e  there statutory or co nsti t u t i o n a l  problems w i t h  
the d i stributi on of public  assets t_o a group w h i c h  m a y  e xpa nd the 
decision m a k i n g  process on h o w  those assets are u s e d  to include 
m e m b e r s  of the group w h o  are not r e g i s t e r e d  voters?

Please see the answer to qu est i o n  1.

3. Does the Local B o u n d a r y  Commission (LBC) have the 
power to place b i n ding conditions on the a ssignmen t of assets and 
the pro vision o f  services?

Yes. The powers and duties of the LBC are listed in AS 
44.47.567. Furthermore, sec. 2 of SB 50 gives the LBC the s p e­
cific power n e e d e d  to p r o v i d e  for the d i s t ribution of assets and 
liabilities upon dissolution of a municipality.

We hope this m e m o r a n d u m  adequa t e l y  addresses your c o n­
cerns. Please do not hesitate to contact this office if you have 
fu rther questions.

S i n c erely yours,

GRACE B ERG SCHAIBLE
A T T O R N E Y  GENERAL

By:
M a r j o r i e  L. O dland  

As s i s t a n t  A t t o r n e y  General

M L O / p j g

cc: Hon. Dav id Hoffman, C o mmissio ner
Depar t m e n t  o f  C o m m unity &

Regional Affairs
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February 1987

Dan Bockhorst
Div. of Municipal & Reg. Assistance 
Dept, of Community & Regional Affairs 
Anchorage, Alaska 99508 
949 East. 36th Ave. Suite 404

Unorganized Borough 
FOB 19
Aleknagikm Alaska 

99655

Dan Bockhorst:

We the people of the Unorganized Borough including the 40 square 
mile area northwest of the City of Dillingham Petition our Un­
organized Borough Assembly to be called into session..

On April 24, 1986 the City Council of the City of Dillingham 
passed a resolution authorizing the filing of a petition for 
annexation of 918.25 square miles of territory under the provi­
sions of 29.Ob.040(b). On May 1, 1986, the Department of Com­
munity of Regional Affairs received the authorized petition.
Under 19 aac 10.530, the city published notice of the filing 
of its petition on June 27 and .iuly 4, 1986, in the Bristol Bay 
Times but not in commonly understood terms and during time when 
most people were fishing or cut off from the City of Dillingham 
bv heavy rains and the resulting marshy conditions. Most of the 
people outside of the City of Dillingham and many of those city 
residents never to this day have seen the map published at that 
time and those who did found it confusing and misleading in that 
it was fuzzy and titled Existing & Proposed Boundary but with no 
clarity as to where the existing boundaries were nor any listing 
of territory covered by the proposal.

On April 23, 1986, the City of Clark’s Point submitted a 
petition for annexation of area included within the territory 
proposed for annexation by the City of Dillingham. The State 
of Alaska Department of Community and Regional Affairs received 
this petition and passed it on to the Local Boundary Commission.

Opposition to the City of Dillingham's proposal lined up:

May 25: Saguyak incorporated (Clark's Point Native Corporation)
June 12: Choggiung Limited (Dillingham Native Corporation)

(objecting to certain points. What these points are,
may only now, in February 1987, be coming to the
surface)

July 24: Secretary for the City council of Manokotak

On October 4, 1986, a public hearing was conducted by the Local 
Boundary Commission in Dillingham and one in Clark's Point.
There does not appear to have been an attempt to contact pro­
perty owners in the areas of annexation before these hearings, 
at least not in the area proposed to be annexed. Many people
were totally ignorant of fact that they had been included and even
upon hearing of the hearings though they were for Clark's Point 
residents and Dillingham residents only. The attitude was one of 
"Gee, I hope these two cities work out their differences."

After the public hearings, rumors were that the City of Dillingham 
had left out Warehouse Mountain Remote Parcel/Open to Entry State 
Land.



At this point it became apparent that the submission of competing 
annexation requests was motivated by the desire of Dillingham 
and Claris's Point to obtain the revenue generated by raw fish 
taxes. This would be available to them only through annexation 
of at least a portion of Nushagak Bay. In order to justify 
reaching out that far as a city, Dillingham had to take into 
it's boundaries what was in between to make it contiguous ter­
ritory to its boundaries. (19 AAC 10.070(1))

The Local Boundary Commission told the two cities to compro­
mise and revise their boundary requests with how they could 
share revenues and municipal services. October 24th, the two 
cities met with the Department of Community and Regional Affairs, 
but even with help they could not come to a resolution of their • 
conf1 icts.

By now it was November. After the meetings with Clark’s Point 
the City of Dillingham City Council Members passed Resolution 
#86-66 requesting the Local Boundary Commission to judge the com- 
eting annexation petitions on their own merits.

It is difficult to say how many people actually ever saw the 
petitions to evaluate their accuracy as to facts.

Questions arose raising concerns of a regional nature:

November 3: 

November 4:

November 21

Npvember 21

The Bristol Bay Native Corporation (the regional 
corporation) raises issues.
70 landowners submitted a petition in opposition 
Department of Community and Regional 
Affai rs
John Pearson, City Council Member in the City of 
Dillingham representing himself submitted a letter 
rebutting the arguments against annexation pre­
sented by Marie Luckhurst and the 70 landowners 
peti ti oners
William P. Johnson's letter arrived in the Depart­
ment of Community and Regional Affairs questioning 
the revised western boundaries of the annexation 
area. It noted that "the City Council pulled back 
the boundaries sufficiently to exclude all City 
Council and immediate family members who staked 
land within the State Open to Entry Area."

Right after this,tne Alaska Attorney General's office was request 
ed to provide advice on how the Local Boundary Commission should 
handle two proposals for annexation where the proposals overlap 
in the area to be annexed.

On November 13th, the Attorney General advised the Department of 
Community and Regional Affairs that the common law doctrine of 
"prior jurisdiction" should be applied in this instance. This 
meant the Local Boundary Commission should act on Clark Point’s 
petition first and on November 22nd they did and then acted upon 
the proposed annexation request from the City of Dillingham.

By December most people did not know what was going on with the
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proposed boundaries for annexation. The only two year round 
residents of the Warehouse Mountain Remote Parcel/open to Entry 
Land (Township 12 South. Range 56 West, Seward Meridian. Alaska/
Warehouse Mountain Remote Parcel Area 9051/Open to Entry Land) 
received rumors that they "may have been left in the boundaries" . 
and Roslyn Gallagher went to the City Manager s office and asked 
the secretary "Are we in the boundaries?" The secretary said,
"I don’t beleive so." There in the in/out box was the map so 
Roslyn made a copy and took it home where her husband Gary 
Gallagher compared it to the survey map. Even then it was 
difficult to be sure because the map was so small, that was used 
to send in on the proposed boundaries, and there was no mention 
of the Warehouse Mountain area in terms the Gallaghers could 
understand. This was the day before the revised boundaries went 
to the Local Boundary Commission.

Almost immediately after this the Gallaghers learned, also, from 
rumor that Council had pushed back boundaries to exclude Council 
members and immediate members of their families who staked land 
within the Open to Entry Land. The Gallaghers and other members 
of Dillingham and the adjacent communities and areas were 
offended that this had taken place and considered this behavoir 
unworthy of those hwo hold public office. They also felt that the 
Warehouse Mountain area is rural and separating part of it into 
city boundaries was not warranted.

In January, Gary Gallagher went to Anchorage where he met with Tom Hawkins, a 
Land Manager. Hawkins refered him to Dan Bockhorst, Supervisor of Grants Admin 
istration Section/Local Boundary Commission Staff, Department of Community 
and Regional Affairs, Municipal and Regional Assistance Division. Dan Bockhorst 
sent Gary a. copy of a page from the government municipal code which reads as 
fol1 ows:

, Sec. 29.4J.580. Differential tax zones. A city may by ordinance establish,
alter, and abolish differential tax zones to provide and levy property 
taxes for services not provided generally in the city or a different level 
of service than that provided generally in the city. (12 ch 74 SLA 1985)

Dan Bockhorst also sent the Gallaghers a copy of the Statement of Decision for 
Annexation or Territory to the City of Dillingham that by then had already 
gone to the State Legislature. It had a date of December 10, 1986 on it and 
was signed by Alaska Local Boundary Commission Robert Eder, Chairman and attest 
ed to by staff Member Gene Ksni (spelling is hand written and unclear).

Mr.&Mrs. Gallagher live in Warehouse Mountain, an area that begins about three 
miles from the present boundaries of the City of Dillingham arid is marshy tundra 
with occasional outcroppings of high spruce covered ground capable of sustaining 
human settlement. The area is commonly called Warehouse Montain and appears 
as Warehouse Mountain on National and State maps. The Gallaghers are the only 
year round settlers in the Warehouse Mouitain area. They travel the 4 3/4 
miles from the Aleknagik Lake Road by threee-wheeler, snow machine or on foot. 
There is only a short road through Choggiung Native Corporation land and most 
of the year, this road is impassable.'. The laud al’ler this road drops down hill 
where the Gallaghers travel across marshy tundra and open springs, forced to 
follow a different route than that planned by the designers of the "Warehouse 
Mountain Paper Road." (referred to herein as "paper road" because that is where



' it will probably stay "on paper in a state enginer’s office.") There are 
places where the road is planned over areas where the bottom drops out. Local 
contractors who are familiar with the cost of filling holes with gravel in the 
building of roads estimate that to build the planned road could cost as much 
or more than 3.5 million dollars.

The Gallaghers by February were reading the State Constitution, the State 
Statutes and the State Administrative Codes trying to figure out how to remedy 
what had happened.

It was obvious to them, upon reading the Conclusions of Law and the Findings 
of Fact of the Alaska Local Boundary Commission, that the case for annexation 
of the approximate 40 square mile area northwest of the City of Dillingham that 
included part of the Warehouse Mountain Remote Parcel/Open to Entry Land was 
falsely represented.

The boundary also includes land that extends Dillinghams boundaries to include 
a remote area of Wood River. There is a small settlement of homes in the area. 
These people are also opossed to the annexation. They have had their homes in 
the area for years and do not feel the City can extend services to them with- 
,out access to the area by roads. They also must get to their homes by three- 
wheelers, snow machines, (or skiffs, summer only).

The land the City identifys as developed land immediatlv adja­
cent to the Aleknagik Lake Road has also, been included. Those 
residents that bought property in the 4 subdivisions known as 
Ahklun View Estates, Ahklun View Estates North, Ahklun Sub­
division III and Lars D. Nelson Subdivision, were aware of the 
fact that their Lots were outside City Limits. These people 
bought property "Out the Road" to get away from the City Limits 
and were told by Choggiung at the time that they would be in­
formed, i f  I.hr* City p l a n n e d  t o  annex them and (.lint, it would go 
to a vote of the affected people. These people were not person- 
nallv informed of the City's plans to annex them. Services out 
the road are last on the list because the City small maintenance
crew has priority to take care of City Streets.

<
CRITIQUE OF FINDINGS OF FACT:

Item 10, "The annexing city has demonstrated that it is capable 
of and willing to extend full municipal services to the identi­
fied 40 square mile area northwest of the City of Dillingham in 
immediately upon annexation." The Gallaghers find it morally 
repugnant to see others endure hardship in the City of Dilling­
ham in order to provide the cost of gravel to fill up the bog 
to make a road for them so that they may enjoy municipal ser­
vices. But, they say, "We are not going to bo "in" a "City" and 
expect less.

At a recent city Council Meeting, Gary Gallaher challenged 
Nary Darling, city Council Member, to get a fire truck and he‘d 
borrow a set of checkered flags to start her off just to see how 
long it would take her to get into his cabin at Warehouse 
Moun t.n i u.

Two days later someone tried to drive some kind of a truck in



and make it, only six feet or so from the Aleknagik Lake Road 
before they were stuck. Whoever it was broke down a large 
spruce tree to the base, using it and a winch to get pulled out. 
the City Council may be willing to provide services out there 
but that wi 1 1 ingness on paper does not make them capable.

I tern 14, "Using of a method other than legislative review for 
annexation of the identified 40 square mile area northwest 
of the City of Dillingham would have been in appropriate." In 
this item, the report indicates 'There is no indications they 
want to do so, or will do so" when mentioning the option the 
Local Boundary Commission has in Place: LOCAL ACTI ON/ELECTI ON.
Even though the decision may not rest with the people of the 
area to be annexed, the people have the right to know and the 
right to representation.

The people of the State of Alaska when delegating authority, 
do not in doing so give their agencies the right to decide what 
is good for people to know and what is not good for them to 
know.

It is the policy of the State of Alaska to encourage settlement 
of its land and the development of its resources by making them 
available for maximum use consistent with the public interest. 
(State Constitution, Article VIII, Section 1)

The Gallaghers plan a small scale farm on their little five 
acre ridge but so far have been unable to get their garden to 
grow. They are not clear now that they can go on with their 
development plans and are puzzled that the Department of Natural 
Resources was not involved in the decision making processs since 
most of the land is presently subject to this agency's protect- 
i on.

A local boundary commission or board shall be established by 
law in the executive branch of the state government ... The 
commission or board, subject to law, may establish procedures 
whereby boundaries may be adjusted by local action. (State 
Constitution, Article X, Section 12)

Neither year round residents nor land owners were informed 
regarding the changes in boundaries nor were they informed 
regarding the options they could exercise according to the 
procedures established by the Boundary Commission itself.

Because the people of the approximate 40 square mile area north­
west of the City of Dillingham have been mis-represented either 
to or by the Boundary Commission and have not been privy to full 
disclosure of matters affecting service delivery and economic 
development of natural resources, we believe we have a right to 
democratic representation from a regional form of government 
which might better serve us than a city government.

The Legislature shall provide for the performance of 
services it deems necessary or advisable in unorganized 
borough, allowing for maximum local participation and



responsibility. The legislature may also exercise any 
power or function in any unorganized borough which the 
assembly may exercise in an organized borough.
(State Constitution. Article X, Section f»>

We the people call our unorganized borough into session.

As proud members of the State of Alaska we want nothing less 
than responsible democracy.

February 4. 1987, Roslyn (In llnnher sent the I'o I lowing telexed 
message to each leglislature. representative and each committee:

SUBJECT: Unorganized Borough Assembly

Annexation 40 Square Mile area Northwest of Dillingham Warehouse 
Mountain Open to Entry Remote Parcel Area 9051 Local Boundary 
Commission Facts item l, 10 and 14 mis-represented. We call 
our unorganized borough assembly (State legislature) into session 
(Constitution Article X, Section 6, Section 12. Article VIII, 
Section l)

February 5, 19S7, Thomas Tilden, P.O.Box 780, Dillingham-- 
signed the petition being circulated against the City of 
Dillingham's proposed annexation. This is significant in that 
Tilden is one of Dillingham's City Council Members and he is 
one who has actually traveled into the territory proposed for 
annexation, into Warehouse Mountain in the area of the Gallagher 
area 5 acres, and Wood River Remote area.

February 0, 1987 an article appeared in the Bristol Bay Times,
on page 3 under petition Drive "The commission denied both 
cities claims to the water, but gave Dillingham the 40 
square miles of land including 9 square miles of the Open to 
Entry Land the City never asked for."

February 9, 19S7, Marie Luckhurst sent the following telex;

SUBJECT: proposed Annexation by the City of Dillingham

To our Senators and Representatives-mutter of annexation of 
City of Dillingham -Request you to support and present our per­
sonal letters, Petition by landowners and petition to the Sta*e 
Legislature. (in-route) during final decision by the Legislature 
on Feb 20, 1987.

Letters and landowners petition sent to llerrman-Peti tion to 
Legislature in-route Herrman, Sturgelewski, Zaroff, Springer.

We believe the City Council of Dillingham is not acting respon­
sibly in their decision to annex the identified 40 square mile 
area northwest of the City of Dillingham. The enclosed petition 
.supports l lie hoi i e fs of I lie r i I i zens of Di I I i nghnm and Ihe area 
residents who will be affected. A whole communits' is being 
affected by the few City Council Members decision.

We hope you will Consider the evidence and truths.



Written and Signed "by the people" and make your decision to 
Pi .sapprove the Petition for Annexation of territory to the 
Cits* of Dillingham known as "the idonl.ifind area AO square mil 
northwest of the City of Dillingham.;;

CLERKS, UNORGANIZED BOROUGH
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■ The proposed land area to be annexed to plied to their properties, too .'H ow ever^
the City o f Dillingham may become of- r specific exemptions apply such as Native
ficial by'Marchj 1987. The recent L,ocal" allotments,-which 'are not; taxcd>Rm'frt**«». 
Boundary Commission decision to approve 1 Based on the existing mill rated, an owneiy- 
the annexation o f approximately forty of a $100,000. house (including land)
square miles of land area will now be for- would have an annual property tax bill of
warded to the Alaska Legislature for final $300. This 3 mill rate is among the lowest .
authorization during this session. •: in the stale at thistime. Also, the eligible: 
What does this mean for the residents and propertierwill hot,be':'taxable until theJ988r 

property owners within the annexed area? tax year.*'
Municipal services including police, fire, Will all of the existing city laws and
and emergency medical will be provided regulations apply to the annexed area? p ie ;, 
to this-area. The residents will also be in- Dillingham Municipal Code applies'to.the>' 

-  eluded -.within - the Dillingham. School • entire city. However, the City.. Council .. 
District. Residents will continue to have does have the authority to amend fiie'ex-- 

. access to: the existing “ downtown”  isting code and will undertake a review of, 
facilities including the library/museum,- the code as it applies to the annexation-- 
dock, harbor and the streets and sidewalks a re a /-•
What will this cost me? It takes money

• ’ i iu . •' v
Comments, or questions' can be directed t 

to provide,services and operate and main- to City Hall (842-5211) or the City Coiln- 
tain facilities. The City of Dillingham pro- cil members. 
perty tax provides revenues to defer some *:• '•
o f these costs. . • !-;r v'by Jeff Labahn
Property owners within the annexed area ‘ : Dillingham City ManagerA-

will have the city-wide 3 mill tax levy ap-



P A M  Q o C k .H o iz .S t

Unorgan i zed Borough Proc I a imat i on to our Proc I a i med 1987 Fob/8 
Soul hwest Region/AIaska in tho interest of I hr* general good.

Ci Li 2:0ns do make Lli is solouiou proc laimation that there be no 
passing into law of tho annexation of the approximate forty 
square miles norlhwesl of the city of Dillingham without there 
first being a meeting of the Assembly of the Unorganized 
Borough Representative Warehouse Moutain Open to Entry Land 
Remote Parrel Area Of) HI Wood River llanson Point , I In* fit i e* 
rimiiil HI 11 iii'miiwliii 1 and Dillingham, and all other areas of disputed 
boundaries within the approximate AO square mils northwest 
of the Ci ly of Dillingham and the approximate ‘J.S miles dis­
puted between the two cities and any other territories the State 
Legislature deems appropriate to be included acting in the public 
i n terost.

The legislature shall provide for the performance of services 
it deems necessary or advisable in unorganized boroughs, 
allowing for maximum local participation and rosponsibi1 ity. 
(State of Alaska Constitution, Article X, Section 6)

WHEREAS; The legislature may also exercise any power or function 
in an unorganized borough which the assembly may 
exercise in an organized borough;
estate of Alaska Constitution, Article X, Section 0>

WHEREAS; The people of Alaska do not lose their sovereignty by 
legislative authority to an agency of the government 
and in delegating authority do not in so doing give 
their agencies the right to decide what is good for 
people to know and what, is not good for them to know;

a local boundary commission or board shall be established 
by law in the executive branch of the state government 
(State of Alaska Constitution, ArticloX, Section 12)

WHEREAS; The commission or board, subject to law, may establish 
procedures whereby boundaries may be adjusted by local 

act i on;

WHEREAS; The local boundary commission did not make option
local action/election availabl and yet had established 
such procedures;

WHEREAS; The people of the approximate 40 square miles north­
west of Dillingham have been mis-represented either 
by city government to state agency or by a state 
agency to the state legislature and have 
not been privy to full disclosure of matters 
affecting service delivery and development.

we the people of the Unorganized Borough believe our problems of 
service delivery, revenue enhancement, public health and wel­
fare threats, and innnngeiiieiil of development might better be 
served were we to have representation in a regional government 
than a city government.



PETITION TO THE STATE LEGISLATURE

'P/&CLSJL dc/OLf a n d  d / S '/-/'/ 7o (2o/r/. laSXS.

iculA '  l/ j u  .
We the undersigned, petition the Legislature to disaorove the Proposal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 l/£ miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disoosal area south of Belt Creek to the 
North-west to include State Ooen to Entry <OTE> land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
olan to collect prooerty taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide P'olice, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits.
We believe adding the proposed land to the city boundary will only cost 
■Che city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS

L   9 rs?<£>

&  /},/K?}6/y_______________________ -Oj J/j v o  A  A". 7C

LA.___________________ ir___ J&L.
j L n j t t - t f c k k f a i  ______

______^ ^  \  /i* /

i i h k t  ic  u

_______

_ x'i a i h u ^ .  Q r i i  hcLG £ \  ________________  />?



PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the ProDOsal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, uo Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
reads. The City does not intend to provide roads to the area but does 
f.'an to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the Ci'-y limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME  WRITTEN SIGNATURE ADDRESS

7 . << r  _

 ______ 5  0 U/r.-
  n '‘

__________________________________ _ lQ J l _ 4X:

 _______
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  :£d i  xL___ S l J 'yjLyLi/l_____L  I/Jl. Q L <zj. t

V % V a> - , o - q /
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PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS

__________________  IL'l’L i ___ LoALi-lAi  - \ ̂  ~ ”

Petition to State Legislature Regard irg' Di 11 ingham Land Annexation
Proposal.

Schools before police; 
----------------------------------------c||-y Spends too much
   I read with dismay, in your Feb. 6 issue,

' o f the proposed doubling o f our property
tax to pay for a shortfall in the school

---------------------------------------------------------------------------------------budget. Before any consideration is given
to raising taxes, let’s look at an area where 

_________________________________________________________ existing monies may be available.
Presently we have approximately 

$800,000 in the Public Safety budget. I feel 
this should be cut in half and contribute 
$400,000 to the school budget. In

-------------------------------------------------------------------------------------  1974-1975 when I was serving as mayor,'
we had a public safety budget o f approx­
imately $50,000 — and a population of 

~  “  ~  about 1600. In slightly over ten years our
population increased by about 500 while

-------------------------------------------------------------------------------------our Public Safety budget increased by
$750,000. . . y  .:*!

__________________________________________________________ Do we need that much Public Safety? I
think not. The national average of police 
officers is approximately 1.5 officers per

------------------------------------------------------------------------------------ • 1000 people. The City of Dilingham has
abcatrS-'pSr 1000, double the national

  In i 7. -  R 4 - V T I  M P  <

‘ ' i f "  rfS'iitfr

average. It seems to me are buying new 
police cars every year, and I saw an of­
ficer with a radar gun! Is this really 
needed? ; ' • • •«■> u» ' iq v«. ;■

Before the city raises our taxes they 
should and must look at this and other op­
tions. Or will the Public Safety ask for 
more money to patrol the 40 square miles 
o f annexed land? •. •:•;*>!... ' ' ;-aotnn}«-•.

,1 am against the annexation, by the way.
,  .^eem an Roberts

. .cl. rtji Dillingham
• _  S i  J . -  ! - . g l j  fin I

[As one of the 500 who washed up on the 
beach after Freeman’s tern as mayor, I 
apologise to all concerned for my part in 
making the city such a tough place to live 
that the council had to multiply the police 
budget fo’ ■ outrageously. A point of 
clarification, however • state bureaucrats, 
not local school official'!, are the authors 
of the tax proposal heaa'Jned last week, 
which tax we'll have our legislators to 
thank for if it’s approved. — , Ed.] _ !

■ .v •• .•> . r ■ -



PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the ProDosal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 l/£ rniles on the Aleknagik Lake Road, uo Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Doen to Entry (DTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The Cit]y does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide eoial services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow\ within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation 
Proposal.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaprove the Proposal 
by the City of Dillinoharn to annex land that will extend Di11inghams 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, E!»1T. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation
ProDOsal.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the ProDosal 
by the City of Dillingham to annex land that will extend Di 11 ingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to incl* Je State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits.
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for artded services to the remote areas 
to be annexed.
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Petition to State Legislature Regarding Dillingham Land Annexation
Proposal.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to dis/orove the Prooosal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Open to Entry (QTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes frorn the property owners. Th City 
would be obliged to provide eoual services to all land owner> but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas-.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer; 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaprove the Proposal 
by the City of Dillingham to annex land that will extend Di11inghams 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of E<elt Creek to the 
North-west to include State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that arc remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and traooers and would 
adversly affect the right of the traditional use of the land for that 
purpose. .

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed. .
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Petition to State Legislature Regarding Dillingham Land Annexation 
Proposal.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature t o /cJTsa prove' "t h'CT.Pr o uos al * 
by the City of Dillingham to annex land that wiTl extbndDi Tl i n gh a m s ‘ 
boundaries 11 1 /£ miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry (OTE) land from 11 mile to 
Warehouse Mountain. ■*

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation 
Proposal.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the Prooosal 
by the City of Dillingham to annex land that will extend Dillinghams 
boundaries 11 l/£ miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disoosal area south of E<elt Creek to the 
North-west to include State Open to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaorove the Prooosal 
by the City of Dillingham to annex land that will extend Dillinghams 
boundaries 11 l/£ miles on the Aleknagik Lake Road, uo Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry (OTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trapoers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grow^k with in the existing city limits.
We believe adding the proposed land to the city boundary will only cost 
the city more money and could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.

PLEASE PRINT NAME WRITTEN SIGNATURE ADDRESS
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Petition to State Legislature Regarding Dillingham Land Annexation 
ProDosal.
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PETITION TO THE STATE LEGISLATURE

We the undersigned, petition the Legislature to disaprove the Proposal 
by the City of Dillingham to annex land that will extend Dillingharns 
boundaries 11 1/2 miles on the Aleknagik Lake Road, up Wood River to 
include the State Land Disposal area south of Belt Creek to the 
North-west to include State Ooen to Entry <QTE) land from 11 mile to 
Warehouse Mountain.

This land includes parcels that are remote and without access to 
roads. The City does not intend to provide roads to the area but does 
plan to collect property taxes from the property owners. The City 
would be obliged to provide equal services to all land owners but 
cannot possibly expect to provide Police, Fire, EMT. and School Busing 
to these remote areas.

We are also concerned about the City’s ordinance that bans the 
discharge of firearms within the City limits. The area has 
traditionally been used by local hunters and trappers and would 
adversly affect the right of the traditional use of the land for that 
purpose.

Dillingham has plenty of land to grown within the existing city limits. 
We believe adding the proposed land to the city boundary will only cost 
the city more money artd could eventually end up costing the taxpayer 
more in increased taxes to pay for added services to the remote areas 
to be annexed.
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Petition to State Legislature Regarding Dillingham Land Annexation
Proposal.
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Petitioners protest city annexation
by Bruce Bailor _ •
BavTimes staff . . . .  , , ,Why should we be part of the city when we don t even

Residents o f the area proposed for annexation to the have road access to our homes?”  asked one resident who
City of Dillingham have mounted a petition drive aimed is helping circulate the petition, initiated by V.A. and
at stopping the city’s expansion. Marie Luckhurst.

By tluee-whceler in summer and sled in winter, Gary Gallagher packed materials nearly 5 miles to 
build his cabin on the state open-to-entry land.'

Opposition to the annexation attempt became vocal 
following a Nov. 22 Local Boundary Commission deci­
sion which approved city annexation o f 40 square miles 
north of its existing boundaries.

The addition includes several areas without road access, 
such as the state Open To Entry (OTE) land west o f 11 
Mile on the Lake Road, and settled Native allotments 
along Wood River.

Gary and Rosyln Gallagher, the only year-round OTE 
residents, oppose the annexation, and are particularly in­
censed by lack of prior notice that their cabin near 

• Warehouse Mountain might be included. They say they 
did not know their area was under consideration when 
the boundary commission held hearings here last August.

"We simply don’t feel what’s happened over these 
boundaries is responsible representative government,”  
Rosyiin Gallagher said.

‘ ‘What’s worse is that facts have been misrepresented 
to the Local Boundary Commission by the City of Dill­
ingham, and worse yet, the commission has included ab­
solutely preposterous statements in its findings of facts.”  
she said.

Specifically, Gallagher objects to an LBC finding that 
the city is capable of extending “ full municipal services" 
to the annexation area.

Both Gallaghers ridicule the notion that the city will be 
able to provide any services to their cabin, which is located 
nearly five miles off the Lake Road and is accessible on­
ly by foot or off-road vehicles.

AnnaMaria Ferraro, whose home is within the annex­
ation area at Hanson Point on Wood Riser, also opposes 
the annexation. She says that piescrvation of lifestyle is 
her chief concern.

"I don’t believe that without road access to our homes,
Sec-PETITIGN^Pagr3( O V e T )



Petition drive Cont’d from Page 1
we should be part o f any city ordinances,”  
she says.

Ferraro adds that her opposition to the 
annexation has nothing to do with city tax­
ation, pointing out that her tax burdon 
would not increase. Her house on Wood 
River is on a Native allotment and would 
not be subject to property taxes, she says. 
And she already pays taxes on her property 
in town.

Ferraro said Wednesday that as o f her 
last count 246 local residents had signed 
the petition, which then had been cir­
culating less than a week. She estimated 
that about 100 additional signatures were 
on copies of the petition still in circulation.

She says that many peopie who live 
within existing city boundaries have sign­
ed the petiton because they fear city 
resources will be spread too thin if it at­
tempts to provide services to the 
annexations.

“ There have been a lot of comments that 
(city residents) are not getting proper ser­
vice as it is,”  she said.

Organizers will send the signatures to the 
legislature in the hope that it will vote

down the annexation. The commission’s  ̂
decision was submitted to the legislature 
last week, and that body has 45 days to act 
on the proposal. If it does nothing the an­
nexation will go into effect.

The annexation effort began last spring.
The main objective was to obtain 
Nushagak Bay waters so that the city 
would receive a share o f the fish taxes 
floating processors pay the state.

But the village o f Clarks Point was also 
seeking to annex the bay, and Dillingham 
officials feared that if they did not respond 
in kind, the Dillingham might permanent- • 
ly lose out on the fish revenues.

The commission denied both cities’ j
claims to the water, but gave the Dill­
ingham the 40 s ,uare miles o f land — in- '
eluding 9 square miles of OTE land the city 
never asked for.

Procedurally, officials say there is no " 
way to modify the LBC decision. The 
legislature can only approve or deny it. Ci­
ty officials have offered no indication that 
they might considering withdrawing sup­
port for the annexation.



T O :  C.B. B E T T I S W O R T H

F R O M : DAN B O C K H O R S T

RE: M U N I C I P A L  I N C O R P O R A T I O N S  BY M A I L

P l e a s e  s u b s t i t u t e  the a t t a c h e d  d r a f t  l e t t e r  on the a b o v e  
r e f e r e n c e d  s u b j e c t  for the o n e  p r o v i d e d  to y o u  p r e v i o u s l y .  
A f t e r  d i s c u s s i n g  the m a t t e r  f u r t h e r  w i t h  D i v i s i o n  of E l e c t i o n s ,  
I am s t i l l  c o n v i n c e d  th a t  e l e c t i o n s  by m a i l  are i n a p p r o p r i a t e  
for i n c o r p o r a t i o n  m a t t e r s .  I s u b s t a n t i a l l y  r e w r o t e  the l e t t e r  
to add some o t h e r  t h o u g h t s  on the m a t t e r  a n d  to a d d r e s s  i s s u e s  
r a i s e d  by the D i v i s i o n  of E l e c t i o n s .  I t h i n k  the letter in its 
p r e s e n t  f o r m  is m o r e  p e r s u a s i v e .

C 0



F e b r u a r y  19, 1987

T h e  H o n o r a b l e  S t e p h e n  M c A l p i n e
Lieutena nt Governor-
S t a t e  of A l a s k a
P.O. Box AA
Juneau, A l aska 99811

Dear L i e u t e n a n t  G o v e r n o r  McAlpine:

We have recently learned that the state election code was 
amended to allow selected state elections to be c onducted by 
mail (AS 15.20. 800). It seems certain that the effect of the 
amendment will be to increase voter partic i p a t i o n  at such
elections. W h i l e  that might g e n e rally be consid ered a 
desirable effect, we do have re servations regarding such
elections as they relate to issues involving the Local Boundary 
C o m m i s s i o n .

Before presenting our concerns, however, we wish to note that 
state elections may be conducted by mail only if they are held 
"at a time other than when the general, party primary, or 
municipal election is held." Becau se of this limitation, we 
conclude that the goal of this new provision is p r o bab ly more 
to reduce the cost of conducting special elections than it is 
to enhance voter partic i p a t i o n  in state elections. If it was 
the latter, certainly all state elections would be conducted in 
that fashion.

The Division  of Elections  conducts several types of elections 
relating to issues involving the L ocal B o u n d a r y  Commission. 
These consist of mu nicipal incorporation, dissolution, merger 
and consolidati on elections. At this time, our reservations
concerning elections by mail are limited to municipal
incorporation elections (AS 29.05.110). Our specific concerns 
are twofold:

I . How will an electio n con ducted by mail affect the outcome of 
an incorpora tion proposition?

A. V ot ing by "uninformed" voters
B. v ot ing by "qualified non-resident" voters

II. Is t h e r e  g r e a t e r  o p p o r t u n i t y  for a b u s e  of v o t i n g  
p r i v i l e g e s  ( t h r o u g h  e l e c t i o n e e r i n g  and fraud) d u r i n g  an 
e l e c t i o n  c o n d u c t e d  by mail?

A discussion of these two concerns follows.
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I. EFFECT OF AN ELECTION CONDUCTED BY MAIL ON THE OUTCOME OF 
THE INCORPORATION PROPOSITION

Our experience has been that typically fifty to sixty percent 
of the individuals qualified to ote in mun icipal incorporation 
elections actually do so. Further, incorporation  propositions 
are typically decided by fairly narrow margins. For example. 
55% of the eligible voters participated in the last municipal 
i ncorporation election (Northwest Arctic B o r o u g h ) . At least 
3,140 individuals were qualified to vote on that proposition,
while only 1,727 actually did vote. Of those that voted, 983 
(56.9%) voted in favor of incorporation while 744 (43.1%) voted 
against incorporation. Thus, the issue was decided by a margin 
of 239 votes, less than eight percent of the total number of 
registered voters.

G iven the typical narrow margin in deciding incorporation 
elections, we are certain you will appreciate our concern over 
a change in procedures which might influence the outcome of 
such elections. As indicated earlier, we feel that an 
incorporation election conducted by mail will result in greater 
voter participation. However, we are concerned that the
increase in voter p a r ticipation may come largely from 
"uninformed" voters and individuals who are qualified to vote 
but who do not live in the community or region. For reasons
stated later in this letter, we speculate that the majority of
these individuals will cast ballots to maintain the status quo 
(i.e. vote against incorporation).

Such circumstances would make future incorporations less 
likely. The Local Boundary Commission has always been a strong 
advocate for the formation of municipal governments whenever we 
judge that they have met the minimum standards set out in law. 
The basis for this p o s it ion is Article X, § 1 of the A l a s k a  
Constitution which states:

The purpose of this artic.’a is to provide for 
maximum  local self-government with a m i n imum  of 
local government units, and to prevent duplication 
of tax-levying jurisdictions. A liberal 
construction shall be given to the powers of local 
government units.

In Mobil Oil Corp. v. Local Boundary C o m m ' n , 518 P . 2d 92 
(Alaska 1974), the A l a s k a  Supreme Court found that this 
provision of the constitution favors upholding organization of 
boroughs [and by implication, cities —  at least those in the 
unorganized borough] whenever the requirements for 
incorporation have been minimally met.


