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1 OF R E V I E W  IS THE REASON A B L E

• Co s u b s t i t u c e  iCs j u d g m e n t  

m i n g  that this c o n t r o v e r s y  

•e s t a t u t e  a n d  n o t  w i t h  

In p a r t i c u l a r ,  a p p e l -  

.ueted AS 29.18.0]', as a p p l i e d

rcmplete ly failed to a cknowl edge the ex- 

.1 to the LBC under A l a s k a  C o ns titution article 

and statutory law as the agency co mmitted to make 

ations of a peti tioner's compliance w i t h  dissolution 

.iidards. See AS 44.47.569 and AS 29.68.560.

Alaska Co nstitution article X, section 12 creates the 

LBC, and gives it exclusive authori ty to determine all state- 

level boundary  changes. See Port Valdez Co. v. City of V a l d e z , 

522 P . 2d 1147 (Alaska 1974); Oesau v. City of D i l l i n g h a m , 439 

P . 2d 180 (Alaska 1968). Furthermore, article X, section 7 of the 

A laska C o nstitut ion states that cities "may be ... d i s s o l v e d  in 

the m a n n e r  p r o vid ed by law." The A l aska legislature e n a c t e d  AS

29.68.500 -- 29.68.580 to provide standards and m e t h o d s  for d i s­

solution of cities. The legislature, in conformity w i t h  the 

A lask a Constitution, designated the LBC as the p r oper a gency to 

determine compliance of a petition with the d i s s o l u t i o n  s t a n­

dards. AS 29.68.560. The legislature also g r ante d uhe LBC, as a
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48.035. As an active, operati ng city, A k i a c h a k  continued to e x­

ercise those powers. Exercise of such powers must have been c o n­

sidered to be "mandatory" powers under this regulation adopted by 

the LBC. LBC int erpretation of "mandatory powers" should be 

given deference by this court as a m a tter committed to agency 

expertise by the co nstitution and by statutory law allowing the 

LBC to adopt regulations to implement the dissolution process.

The LBC did not o v e r l o o k  the desire of the citizens of 

A k i a c h a k  in its decision to deny the petition. R. at 670. H o w­

ever, the LBC must base its desicion on existing law, as well as 

the constitutional policy  to u p h o l d  the municip. rm of g o v e r n­

ment. A p p e llant  also asserts that the only ' government"

desired in A k i a c h a k  is the IRA government. However. Akiachak's-^ 

IRA Council is not a local g overnment v ested with powers nor is

^  it a recogn.Lz.ed_JEor m _ o f — g o v e r nmen.t_.unde.r ..t h.e._Alaska_Constltuti o n   __

A l l  l ocal g o v e r n m e n t  p o w e r s  m u s t  be v e s t e d  in_ b o r n n g h ^  a n d

cities. A l a s k a  Const, art. X, $ 2. Therefore, this is not a 

case of A kiachak's residents choosing one form o f local g o v e r n­

men t  over another. In reality, it concerns only w h e t h e r  the p e­

tition for di ssolution the municipality, putting A k i a c h a k  bac k to 

the status of an u n i n c o r p o r a t e d  city, met the Ip.gal st-andardg fnr 

d i s s o l u t i o n —  The LBC found that the petition did not comply w i t h  

the requirements of AS 29.68.520 and it was required by law to 

deny the petition.

//// 

////
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A R G U M E N T

I. THE A P P L I C A B L E  STANDARD OF R E V I E W  IS THE REASON A B L E
BASIS TEST__________________________

Appellant urges this court to substitute its judgment 

for that of the LBC in this case, claimi ng that this contr o v e r s y  

arises fror. the construct ion of a state statute and not w i t h  

issues w i t h i n  the L B C 's area of expertise. In particular, a p p e l­

lant claims that the LBC m i s i n t e r p r e t e d  AS 29.18.011 as applied 

to the facts of this case.

Appellant has completel y failed to ackno w l e d g e  the e x­

clusive powers given to the LBC under Alaska C o n stitution article 

X, section 12 and statutory law as the agency c o m m itted to make 

determinations of a petitioner's compliance w i t h  dissolution 

standards. See AS 44.47.569 and AS 29.68.560.

Alaska Constitution article X, section 12 creates the 

LBC, and gives it exclusive a u t h ority to determine all state- 

level boundary changes. See Port Valdez Co. v. City of V a l d e z , 

522 P . 2d 1147 (Alaska 1974); Oesau  v. City of D i l l i n g h a m , 439 

P . 2d 180 (Alaska 1968). Furthermore, article X, section 7 of the 

A l a s k a  C o n st itution states that cities "may be ... d i s s o l v e d  in 

the m anner  provid ed by law." The A laska  legislature e n a c t e d  AS

29.68.500 -- 29.68.580 to provide standards and m e t h o d s  for d i s­

solution of cities. The legislature, in c onformity w i t h  the 

A laska Constitution, desig nated the LBC as the proper a g ency to 

determine compliance of a p e t ition wi th the d isso l u t i o n  s t a n­

dards. AS 29.68.560. The legislature also g r an ted the LBC, as a
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48.035. As an active, operating city, A k i a c h a k  continued to e x­

ercise those powers. Exercise of such powers must have been c o n­

sidered to be "mandatory" powers under this regulation adopted by 

the LBC. LBC interp retation of "mandatory powers" should be 

given deference by this court as a m a t t e r  committed to agency 

expertise by the cons titution and by statutory law allowing the 

LBC to adopt regulations to implement the dissolution process.

The LBC did not overlook the desire of the citizens of 

A k i a c h a k  in its decision to deny the petition. R. at 670. H o w­

ever, the LBC must base its desicion on existing law, as well as 

the constitutional p o l i c y  to u phold the muni cipal form of g o v e r n­

ment. A ppellant also asserts that the only "local government" 

desired in A k i a c h a k  is the IRA government. However, A k i a c h a k ' s ^  

IRA  Council i_s not a local government v e sted with powers nor is 

it a recpgnj._z.ejd ..£ O r m  _o£-go-vernmnnt u nder the Alask a C o n s titution. - 

Al l  local government powers must be v e sted in ._bo.rrmgh.q and 

cities. Alaska Const, art. X, § 2. Therefore, this is not a 

case of Akiachak's residents choosing one form of local govern-•c—- ----------------------------------------------------  —

ment over another. In reality, it concerns only w h e ther the p e­

tition for dissolution the municipality, putting  A k i a c h a k  b a c k  to 

the status of an u n i n c o r p o r a t e d  c i t v r m e t  the Ipgal st-andarris for

d i s s o l u t i o n  The LBC  found that the petition did not comply w i t h

the requirements of AS 29.68.520 and it was required by law to 

deny the petition.

//// 

////
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AS.035. As an active, operating city, A k i a c h a k  continue d to e x­

ercise those powers. Exercise of such powers must have been c o n­

sidered to be "mandatory" powers under this regulation adopted by 

the LBC. LBC interpretati on of "mandatory  powers" should be 

given deference by this court as a m a t t e r  committed to agency 

expertise by the constitution and by statutory law allowing the 

LBC to adopt regulation s to implement the dissolution process.

The LBC did not overlook the desire of the citizens of 

Akiachak in its decision to deny the petition. R. at 670. H o w­

ever, the LBC must base its desicion on existing law, as well as 

the constitutional p o l i c y  to uphold the municipal form of g o v e r n­

ment. Appellant also asserts that the only "local government" 

desired in A k i a c h a k  is the IRA government. However. Akiachak's-^ 

IRA Council is not a local g o vernment v ested wi th powers nor is 

it a recognized_..f.onruo f— government: u nd er the A lask a .Consti tnti on . _

A l l  local government powers must be v e sted in h o n oughs and

cities. Alaska Const, art. X, $ 2. Therefore, this is not a 

case of Akiachak's residents choosing one form of l o cal g overn- 

ment over another. In reality, it concerns only w h e t h e r  the p e­

tition for dissolution the municipality, putting A k i a c h a k  back to 

the status of an u n i n c o r p o r a t e d  city, m e t  the legal standards for 

d i s s o l u t i o n —  The L B C  found that the p e t i t i o n  did not comply with 

the requirements o f  AS 29.68.520 and it was r e q uired by law to 

deny the petition.

////

I III
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A S . 035. As an active, operating city, A k i ach ak continued to e x­

ercise those powers. Exercise of such powers must have been c o n­

sidered to be "mandatory" powers under this regulation adopted by 

the LBC. LBC interpretation of "mandatory powers" should be 

given deference by this court as a ..'.atter committed to agency 

expertise by the constitution and by statutory law allowing the 

LBC to adopt regulations to implement the dissolution process.

The LBC did not overlook the desire of the citizens of 

A k i a c h a k  in its decision to deny the petition. R. at 670. H o w­

ever, the LBC must base its desicion on existing law, as well as 

the constitutional po licy to u phold  the municipal form of g o v e r n­

ment. Appe llant also asserts that the only "local government" 

desired in A k i a c h a k  is the IRA government. H o w e v e r , A k i a c h a k’s-^ 

IRA Council is _not a local government v ested with powers nor is

it a recognized.,£orm.-of-governnien± under the Alaska Con s t-i t-n M  r m  . _

A l l  local g overn ment powers m u s t  be v e sted in b m-nnphs and 

cities. Alaska Const, art. X, .5 2. Therefore, this is not a 

case of Akiachak's residents choosing one form  of local g o v e r n­

men t  o v er another. In reality, it concerns only w h e t h e r  the p e­

tition for dissol ution the municipality, putting A k i a c h a k  ba ck to 

the status of an u n i n c o r p o r a t e d  city, met the legal st-anHards for 

d i s so l u t i o n —  The LBC found that the petiti on did not comply with 

the requirements of AS 29.68.520 and it was r equired by law to 

deny the petition.

//// 

////
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ARGUMENT

I. THE A P P L I C A B L E  S T A NDARD OF R E V I E W  IS THE REASON A B L E
BASIS T E S T ______________________________________________________

A p p e llant  urges this court to substitute its judgment 

for that of the LBC in this case, claiming that this controversy 

arises from the construction of a state statute and not with 

issues w i t h i n  the LBC's area of expertise. In particular, a p p e l­

lant claims that the LBC m i s i n t e r p r e t e d  AS 29.18.011 as applied 

to the facts of this case.

A p p e l l a n t  has comp letely failed to a c knowledge  the e x­

clusive powers given to the LBC un der Alaska Constitu tion article 

X, section 12 and statutory law as the agency committed to make 

determinations of a petiti oner's compliance w i t h  dissolution 

standards. See AS 44.47.569 and AS 29.68.560.

Alaska Constitution article X, section 12 creates the 

LBC, and gives it exclusive a u t h ority to determine all state- 

level boundary changes. See Port Valdez Co. v. City of V a l d e z , 

522 P. 2d 1147 (Alaska 1974); O e s a u  v. City of D i l l i n g h a m , 439 

P . 2d 180 (Alaska 1968). Furthermore, article X, secti on 7 of the 

A l a s k a  C o n stitutio n states that cities "may be ... d i s s o l v e d  in 

the manner p r o vid ed by law." The A l a s k a  l egislature enacted AS

29.68.500 -- 29.68.580 to provide standards and m e th ods for d i s­

solution of cities. The legislature, in confo r m i t y  w i t h  the 

A l a s k a  Constitution, designated the LBC as the p r oper a g e n c y  to 

determine compliance of a p e t iti on w i t h  the d i s s o l u t i o n  s t a n­

dards. AS 29.68.560. The legislature also g r a nted the LBC, as a
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commission in the Department of Co mmunity & Regional Affairs 

(DCRA), the power to adopt regulations to implement AS 29.68.500 

-- 29.68.580. AS 44.47.980. The LBC adopted 19 AAC 10.130 -- 19 

AAC 10.150, w h i c h  sets out standards for dissolution of cities.

Based on such overwhelming legal authority, it is a p­

parent that a determination of the adequacy of Akiachak's d i s s o­

lution petition is an issue which is within the intended scope of 

the LBC's constitutional and statutory powers.

The A l a s k a  Supreme Court has frequently e xamined and 

discussed the reasonable basis standard of review as it applies 

to administrative decisions. In K a t anucka-Susi tna Borough v. 

H a m m o n d , 726 P . 2d 166 (Alaska 1986), a case involving DCRA's d e­

termination of "population" of municipalitie s for revenue-sharing 

and ta>:-limitation purposes, the A laska Supreme Court applied the 

reasonable basis standard of review. The court noted the two 

standards under w hich  it has rev iewed agency interpretations of 

statutory terms, as follows:

The reasonable basis standard, under w h i c h  the 
court gives deference to the agency's i n t e r p r e t a­
tion so long as it is reasonable, is applied where 
the question at issue implicates agency expertise 
or the determination of fundamental policies w i t h­
in the scope of the agency's statutory functions.
The independent judgment standard, under w h i c h  the 
court makes its own interpretation of the statute 
at issue, is a p p lied where the agency's s p e c i a l­
ized knowledge and experience w o u l d  not be p a r t i c­
ularly probative on the m e a n i n g  of the statute.

I d . (emphasis added, citations omitted).

In summary, the court's rationale for applying the r e a­

sonable basis standard was, "[w]e believe that the reasona ble

- 9 -



basis standard is the appropriate standard of review here because 

both a g e n c3/ expe rtise and fundamental policy decisions are i n­

volved in the determination of "population" and because the l e g­

islature intended to place the decision in the hands of the d e­

partment ." I d . (emphasis added).

S e e also K e l l y  v. Z a m a r e l l o , 4S6 P . 2d 9C6 (Alaska 
1971). The reasonable basis test requires d e f e r­
ence to be given to an a d m i n istrat ive d e t e r m i n a­
tion if it has a r ea sonable basis in law and fact. 
A l a s k a  Public Utilities Comm'n v. Chueach Electric 
A s s ' n , 580 P . 2d 687, 694 (Alaska 1978), overruled 
on other g r o u n d s .)

Storrs v. State M e d i c a l  B o a r d , 664 P . 2d 547, 554-555 (Alaska

1983). See H a m m ond v. North Slope Soroush, 645 P . 2d 750, 758

(Alaska 1982); State. Deot. of Natural Resources v. Universal 

Education Society, I n c ., 583 P . 2d 806, 811-812 (Alaska 1978);

U nion Oil Co. v. Dept, of R e v e n u e , 560 P . 2d 21, £3 (Alaska 1977).

The reaso nable basis standar d of r evie w may be a p p l i­

cable even though a question of law is presented. The supreme 

court has stated,

We have oftentimes n o t e d  that the deferential 
" reasonable basis" s t a ndard of r e v i e w  is a p p r o p r i­
ate where a question of law implicates the a g e n­
cy's expertise as to c o mpl ex m a tters or as to the 
f ormulation  of fundamental policy. Compare We aver 
Bros., Inc. v. A l aska Trans p o r t a t i o n  C o m m ' n  ̂ 588 
P. 2d 819 ] 821 (Alaska 1973) (reasonable Basis)
with State, Commercial Fisheries E ntry Comm'n v. 
Templeton , 598 P. 2d 77, BIT (Alaska 1979) (indepen­
dent j u d g m e n t ) . See gener a l l y  Jaeer v. S t a t e , 537 
P. 2d at 1107; K e l l y  v. Z a m a r e l l o , 486 P. 2d" 906, 
916-917 (Alaska 1971).

As to the fundamental policies w h i c h  the LBC is to d e­

velop and, in this case, uphold, the A l a s k a  Supreme Court in

-  10 -



Mobil Oil Corp. v. Local Boundary C o m m’n , 513 P . 2d 92 (Alaska 

1974), hel d that the reasonable basis standard applied to an a p­

peal from a decision of the LBC because it involved broad j u d g­

ments of poli tical and social policy and that the LBC h a d  been 

given a broad power to decide in the unique circumstances p r e­

sented by each petition w h e ther boro ugh government was a p p r o p r i­

ate. The court also found that the statement of purpose of a r t i­

cle X, section 1 of the Alaska Constitution favors upholdi ng 

organization of boroughs by the LBC whenever the requirements for ' 

incorporation have been m i n i m a l l y  met. I d .

The decision by the LBC to deny the City of Akiachak's  

dissolution petition  clearlj/ involves formation and app lication 

of fundamental policy and agency expertise. It involves a d e t e r­

min ation w h i c h  the framers of the Alaska Constitution and the 

A lask a legislature clearly intended to place in the hands of the 

LBC.

Appellant cites M a diso n v. Alaska Dept, of Fish & G a m e , 

696 P . 2d 168 (Alaska 1985), as its authority for this court's 

application of the subs titution of judgment standard. However, 

the court provided no probative analysis of the facts in that 

case to base its decision in applying the standard.

Accordingly, this court should apply the reaso n a b l e  

basis standard reg arding the LBC's interpretation of AS 29.18.- 

011 .
Illl

nn
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II. THE CITY CONTINUES TO M E E T  THE M I N I M U M  STANDARDS FOR 
INCO YPORATION

A ppellant alleges that the LEC based its decision to 

deny Akiachak's dissolution petiti on on an erroneous i n t e r p r e t a­

tion of AS 29.18.011(a)(5), claiming there is no longer a "need" 

for local government.

The LBC must r e v i e w  a dissolution petition to determine 

if it has met the requirements of AS 29.68.520. See AS 29.68.- 

560. AS 29.68.520 reads, in pertinent part, "a m u n i c i p a l i t y  may 

petition for dissolution when ... (2) either it no longer meets

the m i n i m u m  standards p r e s c r i b e d  for incorporation by AS 29.18 

or...." The m i n i m u m  standards of incorporation are found in AS 

29.18.011. Of importance to this section of the argument is 

p aragraph (a)(5), w h i c h  reads, "there is a demon s t r a t e d  n e e d  for 

local government." A k i a c h a k  must prove there is no d e m o n s t r a t e d  

n e e d  for local government. / 1

A p p e llant argues that the tern "need, 'y ap-~ use d in AS 

29.18.011(a)(5), should be equated w i t h  rhe_J^efrn ('desirey" A p­

pellant claims the standard for AS 2 9 . 1 8 . 011(a) (5) \Ls_-frKat w h e r e  

there is no desire for m u n i c i p a l  government, there can be no n e e d  

for such government. A p p e llant supports this argument w i t h  a 

statement from DCRA's report to the LBC, w h i c h  reads, "The p e t i­

tion request clear ly demonstrates that the m u n i c i p a l  form of g o v­

ernment is not p e r c e i v e d  as n e c e s s a r y  by a substantial n u m b e r  of 

residents.... If an inco rporation election were held at this 

time, it w o u l d  most likely fail." R. at 421. DCRA's conclusion

-  12 -



on this issue is u n f o u n d e d  in law and fails to apply the correct

standard. Also, DCRA's conclusion is not binding on the LBC.

The "need" for i n c orporation as used in AS 29.18.011(a)(5) has

been defined in the regulations. 19 AAC 10.010(d) reads,

In d e t e r m i n i n g  w h e t h e r  there is a d e m o n s t r a t e d
need for local governm ent in a community for the 
purposes of AS 29.18.011(a)(5), the commission
will, in its discretion and w i t h o u t  limitation, 
consider ex isting and a n t i c i p a t e d  social and e c o n­
omic problems, w h et her m a j o r  economic development 
is anticipated, adequacy of existing services, and 
other factors w h i c h  reflect the need for local
g o v e r n m e n t .

The LBC c onsidered the factors of 19 AAC 10.010(d) in making

their decision that there was a continued need for the provision 

of basic m u n i c i p a l  types of local governmental services in A k i a­

chak. R. Vol. 4 at 226. This was the correct a p p lication of the 

law. The LBC l ooked at p r o j e c t e d  revenue losses (R. at 278); 

community services, debts, and ownership of municipal assets as 

contained in DCRA's report. R. at 339. While the LBC c e r t ainly 

did acknowledge that the dissolution petition was s t r ongly d e­

sired by appellant, it p r o p e r l y  conclud ed that not all of the

standards n e c e s s a r y  for dissolution under AS 29.68.520 h a d  been

met. R. at 671.

One_ of t h e— factors— w h i ch is not._re_leyant J:.o_._a__dis.s_olu- 

tion of a city is w h e t h e r  or not an incorporation e l e ction w o u l d

fail if presentlyJheld, >A p p e llan t urges this court to read this

concept into the statute. Such an interpretation of AS 29.18.011 

by this court w o u l d  be b eyond its reviewi ng powers. As p r e v i o u s­

ly noted, the A l a s k a  Constit ution and the legislature have placed

- 13 -



the discretionary  power of all local boundary issues in the hands 

of the LBC. In adopting dissolution standards, the legislature 

did not make "[wjhether or not an incorporation election would 

fail if prese ntly held" a stanaard for dissolution under AS 29.- 

68.500, et s e q . This court should not adopt a standard for d i s­

solution which is not included in statutory law. We also note 

that appellant has cited no legal authority for its argument on 

this matter.

Appella nt alleges that AS 29.63.520 does not authorize 

the LBC to substitute its subjective judgment for the will of the 

people. Appellant further alleges that the petition processes 

are available to affect che needs of the affected citizens, not 

to restrict local control without good reason.

Appellant is off-point on both of these arguments. AS 

29.68.560 clearly mandates the LBC to review a dissoluti on peci- 

tion to determine if it meets the nec es s a r y  standards. The LBC's 

powers are found throughout Title 29 and in the A l a s k a  C o n s t i t u­

tion. Furthermore, the LBC is committed by the purp ose clause of 

article X, section 1 of the A l a s k a  Constitution, to u p h o l d  o r g a­

nization of boroughs and cities. Mobil Oil Corp. v. Local B o u n­

dary C o m m ' n , 518 P. 2d 92 (Alaska 1974). If, as a p p e l l a n t  s u g­

gests, the LBC must approve a dissolution petition m e r e l y  based 

upon the will of the people, such an interpretation o f  AS 29.68.- 

560 would simply mako the LBC a conduit for the division of e l e c­

tions. There w o u l d  bo no purpose for AS 29.68.560. The report 

and recommendations of DCP.A w o u l d  be sufficient and a r e v i e w  by

- 14 -



the L3C unnecessary. However, the A laska Supreme Court has held 

that "[tjhere is a presumption that every word, sentence, or p r o­

visi o n  in a statute was intended for some useful purpose, has 

some force and effect, and that some effect is to be given to 

each, and also that no superfluous words or provi sions were 

used."  Alaska Transp o r t a t i o n  C o mm'n v. Airpac, I n c ., 685 P . 2d 

1248 (Alaska 1984).

When the legislature a d o p t e d  AS 29.68.560, it n a m e d  the 

LBC, not DCRA or petitioners, as the reviewing agency to d e t e r­

min e  compliance w i t h  the statut ory and regulatory standards for 

dissolution. The LBC must exercise its constitutional and s t a t u­

tory discretion in m a k i n g  this determination. And, contr ary to 

appella nt's claim, no right attaches to the petitioners to have 

an election under AS 29.68.570 unless the petition meets all the 

standards for dissolution. The LBC found the petition failed to 

comply w ith statutory  and r e g u l a t o r y  law and app rop r i a t e l y  denied 

it.

Where an agen cy interprets its own r e g u l a­
tion, a deferential s t a n d a r d  of r evie w p r o perl y 
recognizes that the a g ency is best able to discern 
its intent in p r o m u l g a t i n g  the regulation at i s­
sue. K. Davis, A d m i n i s t r a t i v e  L a w  Treatise § 7.22 
at 105-108 (2d ed. 1979).... Accordingly, our
inquiry is limited to d etermi ning w h ether there is 
a reason able basis to the Commission's i n t e r p r e t a­
tion of the regulations.

It f o 1 l o w s , further, that once the i n t e r p r e­
tation of the regulations is resolved, the C o m m i s­
sion's applicatio n o f  the "law" to the par tic u l a r  
factual circumstanc es p r e s e n t e d  ... is a m a t t e r  
c o m m itted  to the C o mmission' s sound discretion. 
Consequently, "our scope if r e v i e w  is limited to 
w h eth er the decision was arbitrary, u n r e a s o n a b l e
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or an abuse of discretion." State v. DeDt. of 
A d m i n istr ation v. Bowers Office Products, I n c . ,
62l P .2d i i , 13 (Alaska 1980) quoting North Slope 
Borough v. LeResche, 581 P. 2d 1 i 12. 1115 (Alaska
1978);

Therefore, this court should upho ld the LBC's inte- pretation on 

the issue of "need," as defined by 19 A A C  10.010(d) under the 

reasonabl e basis test and as a m atte r committed to agency d i s c r e­

tion .

III. THE C I T Y  OF A K I A C H A K  DID NOT CEASE TO USE EACH AND 
EVERY ONE OF ITS M A N D A T O R Y  POWERS_____________________________

Appell ant has dismissed the issue of whet her or not the

city ceased to use each and every one of its m a n d atory powers by

r e lyi ng solely on DCRA's independent conclusion that A k i a c h a k  had

no manda t o r y  powers under AS 29.43.010 -- 29.43.105. See R. at

422; Appellant's Br. at 14. Appellant therefore claims that it

has met the second r e quirement of AS 29.68.520(a)(2) by default.

^nupypr-j— DIlgA^s^ c o n c l u s i o n  that the city had no manda-

tory powers lacks legal authority. While it is true that D C R A  is

r e q u i r e d  under AS 29.68.550 to repor t its findings to the LBC

w i t h  its r e c o mmendation regar ding a dissolution petition, its

recommendations a n d  conclusions are not binding upon the LBC. It

is tbe LBC whic h has been given the constitu tional and s t a t u t o r y

autho r i t y  to determine w h e t h e r  or not a dissolut ion p e t i t i o n

meets the standards. Alaska Const, art. X, 5 2; AS 29.68.560.

The LBC had a reasonab le basis for dete rmining that the

city had not ceased to use each and every one of its m a n d a t o r y

powers, and found that D C R A  had made an erroneous conclu sion to

- 16 -



the contrary.

First of all, the section of the regulations pert ai n i n g  

to dissolution of cities r e f e r e n c e s different mu nic i p a l  powers

r̂ t han those d eterm i n e d  by D C R A  (AS 2 9.43. 040 -- 29.A3.105) as be- 

ing the only m a n d a t o r y  powers at issue. 19 AAC 10.130(a) reads, 

in pertinent part, "a city m a y  dissolve ... if the following 

standards are met: (1) the city has ceased, for two or more

consecutive years, to exercise any of the m u nicipal powers set 

forth in AS 29.A8.030 -- 2 9 . A 8 . 0 3 5 ." (Emphasis added.) AS 29.-

A8.030 -- 29.48.035 list a number of municipal facilities and 

services, garbage collection and solid waste services, and ocher 

m u n i cipal r e g u l a t o r y  powers. A.kiachak has continued co exercise 

such powers as an active, operating city. R. Vol. A at 112.

Even though 19 AAC 10.130(a)(1) does not specifically refer to

the a b o v e - r e f e r e n c e d  statutory powers as being "mandatory," it 

certainly appears that the intent of the LBC was to con sider the 

exercise of such powers as being "mandatory powers" as d e f i n e d  in 

19 A A C  10.8A0(12), especially, for standards of dissolution. 

This int erp r e t a t i o n  of these powers being "mandatory" is s u p­

por t e d  by legislative h i s t o r y  and pertinent statutory law, as 

discussed further below.

19 AAC 1 0 . BACK 12) defines "m andator” powers" as "those 

powers r equired to be exercised by a municipality  under AS 29." 

(Emphasis added.) "If the legislature considers the p rovisions 

sufficiently important that exact compliance is required, then 

the provision is mandatory. If the statute is m e rely a guide for

- 17 -



the conduct of busin e s s  and for order ly procedure rath er than a 

limitation of power, it will be con strued as dir ectory." 1A N, 

Singer, Suthe r l a n d  S t a t u t o r y  C onstruction § 25.03 (4th ed. 1985) 

(footnote omitted). Still, the intent of the legislature is c o n­

trolling behind w h a t  is seemingly, on its face, a m a n d a t o r y  

vision. See 2 E. McQuillan, The Law of Municipal C o rporatio ns 

(3d ed. 1979). Key m a n d a t o r y  powers of m u n i c i p a l i t i e s  are v o t­

ing, taxation, and planning. See, e . g ., AS 29.18.120 and AS 

29.23 (election of officials), AS 29.13.070 (adoption and a d h e r­

ence to a charter), and AS 29.13.100 (limits of home rule 

powers). The legislature also requires certain m u n i c i p a l  actions 

to be by ordinance. A.S 29.48.130. And, once a m u n i c i p a l i t y  e n­

acts a charter or o r d i n a n c e  creating a power, that charter or 

ordinance becomes a "mandato ry power." Othe r general powers in 

AS 29.33 become " m a n d a t o r y  powers" if assumed by a municipality. 

AS 29.33.010 -- 29. 33.070 define m a n d a t o r y  areawide powers as 

education, ass essment and collection of taxes, and planning, 

platting, and land use regulation. A ccord AS 29.48.035, A S  29.- 

43.010 (powers of cities in and outside of boroughs).

The l e gi slature o r i g i n a l l y  p r o vide d for dissolut ions in 

1955 when it e n a cted former AS 29.80.020 a nd defined that a city

ceases to function when  several acts occur.

W H E N  A  C I T Y  CEASES TO FUNCTION. A  city
ceases to function as a city g o v e r n m e n t  when (1) 
no election for officers of the g o v e r ning body has 
been held for three or mor'e successive years; (2) 
no m u n i c i p a l  taxes have been levied for at least 
the last two of those years; and (3) it has no
o u t s t a n d i n g  inde btedness either general or s p e­
cial.

- 18 -



Sec. 2, ch. 35, SLA 1955, While not specifically labeled m a n d a­

tory powers, the legislature seemed to intend voting, taxes, and 

indebtedness to be relevant powers in all classes of m u n i c i p a l­

ities .

The legislature's power to provide for m u n i c i p a l  d i s s o­

lution derives from article X of the A laska Constitution. A r t i­

cle X, while not out lining m a n d a t o r y  powers, does provide that 

"[a] liberal c o n s t r u c t i o n  shall be given to the powers of local 

government units." A l a s k a  Const, art. X, .5 1. The legislature 

is directed to p r e s c r i b e  the powers of boroughs (^d. , .5 3), and 

cities have powers "conferred by law or charter." Id., S 7. 

Local government b o u n d a r y  changes, including dissolution, are 

provide d for in section 12, which  establishes the LBC and gives 

the LBC exclusive powers under the constitution and statutory 

l a w s .

In the m i n utes of the constitutional convention, uhe 

framers intended to "just draw the outline of ... local g o v e r n­

men t  structure" leaving to the state to set up "the exact b o u n­

daries and the exact laws and rules under w h i c h  they shall o p e r­

ate." 4 Proceedings of the A laska C onstitutional Conventio n 2611 

(1956) (statement of D elegate Rosswog). "The powers of boroughs 

shall be pro vided by law." ltd. at 2612. An illuminating c o l l o­

quy between delegates White and Fischer addresses m a n d a t o r y  

powers of a m u n i c i p a l i t y  as close as anything in the minutes: 

Delegate White inquired, "Could you construe the words 'shall be 

conferred by law' on line 15 to m e a n  that the legislature 'must'
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confer all powers and functions appropriate to local government?" 

I d . at. 2638-2639 (statement of Delegate White). Delegate 

Fischer's re sponse was "I think the way that should be interrret- 

ed is that they derive their powers through law." Id. at 2639 

(statement of De leg a t e  V. Fischer). Thus, it seems reasonable to 

conclude that a m u n i c i p a l i t y ' s  m a n d atory powers may be contained

in (1) state laws and regulations, (2) local charter or o r d i n­

ance, and (3) the constitution.

The LBC found that the City of Akiachak continued to 

exercise m a n d a t o r y  powers as listed in AS 29.68.030 -- 29.48.035 

(R. at 669). In fact, even DCRA considered A k i achak to be an

active, operating city throughout the petition period. R. Vol. 4

at 112.

Under the reasonabl e basis test, this court should give 

deference to the LBC's interpretation of "mandatory powers" in AS 

29.68.520(a)(2) as d e fined by 19 A AC 10.130(a) and 19 AAC 10.840- 

(12), and, further, fir.i that the LBC had a reasonable basis to 

conclude that A k i a c h a k  failed to satisfy AS 29.68.520(a)(2).

IV. A K I A C H A K ' S  IRA COUNCIL IS NOT A  L E G A L L Y  R E C O G N I Z E D
L OCAL G O V E R N M E N T  U N D E R  THE A L A S K A  C O N STITUTI ON OR THE
F E DER AL G O V E R N M E N T ___________________________________

In antic i p a t i o n  that appellant may, at a later time in 

this appeal, attempt to assert that the state should r e c o g nize 

Akiachak 's IRA 1/ council, or other types of Native councils, as

1/ 25 U.S.C. § 476; 25 U.S.C. § 473(a).
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a local government, the LBC is addre s s i n g  that potential issue at 

this time.

Throughout its brief, appellant c ontin ually attempts to 

give the court the impression that there are two existing local 

"governments" for Akiachak: one being the m u n i c i p a l  g overn ment

(the subject of the dissolution petition) and the other being an 

IRA government.

Furthermore, appellant asserts that the citizens of 

Akiac h a k  are, through the dissolution petition, expressing their 

desire to have an IRA government rather than a m u n i c i p a l  form of 

government as though they are making a choice between two legal 

governments presently in place. This a s s e r t ion is simply not 

t r u e .

Appellant's use of the term "IRA government" is in it­

self misleadi ng and inaccurate. As w ill be discussed below,

Al a s k a  IRA councils are not legally r e c o g n i z e d  as local g o v e r n­

ments under the A la ska Constit ution n o r  are they r e c o g n i z e d  by 

the federal government as having g o v e r n m e n t a l  powers.

A. A la ska Constitution article X, section 12

Pursuant to article X, section 2 of the A l a s k a  C o n s t i­

tution, " [ a ] 11 local government powers shall be v e s t e d  in b o r­

oughs and cities. The State m a y  delegate taxing p o w e r s to o r g a­

nize d _ horou-g-h-s— and~ ci,ti as -nnl-y-^J— .Only boroughs and cities are 

granted or manda ted governmental powers under article X of the 

Alaska Constitution and Title 29 of the A l a s k a  Statutes. As long
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as che subject is state powers of local government, the c o n s t i t u­

tion clearly states that the legislature can grant them only to 

cities and boroughs.

Council recei v e d  c o m m uni ty approval pursuant to a general e l e c­

tion to collect a two percent sales tax and service tax effective 

July 1, 1986. A p p ellant's Br. at 3. This tax is illegal and 

unenforceable. In State v. A l e x , 646 P . 2d 203 (Alaska 1982), the 

A l a s k a  Supreme Court found u n c o n s t i t u t i o n a l  a legislative d e l e g a­

tion of taxing a u t h o r i t y  to p r i vate aquaculture associations. 

The associations, like IRA councils, were not state-created local 

governments. The court was explicit. "We think article X, s e c­

tion 2 of the state constitution makes it clear that the l e g i s l a­

ture m a y  not d elegate its taxing power to an entity other than a 

b o r o u g h  or c i t y ." Alex, 646 P. 2d at 211 (emphasis added). The 

IRA's attempt to act as a "government" by imposing the tax will 

no t  alter its legal existence nor m a k e  it a recognized local g o v­

ernment under the A l a s k a  Constitution. The only legal local g o v­

ernment of A k i a c h a k  is the municipality.

Also o f  interes t is w h e n  the IRA council adopted two 

resolutions resp ec t i n g  affairs of the city. The resolutions s p e­

cifi c a l l y  o r d e r e d  a halt to the e x ercise of municipal powers,

f o r b i d  the c o n d u c t i o n  o f  r e g u l a r  c i t y  e l e c t i o n s ,  a n d  d e l e g a t e d  

a u t h o r i t y  to an a d m i n i s t r a t i v e  t-pam R. at 437-438.

The IRA council has no a u t h orit y under the A laska C o n­

stitution or state law to adopt resolutions affecting the City of

A p p e l l a n t  references in its brief that Akiachak's IRA

22



A kiachak's m u n i cipal powers. A laska Const:, art. X, 5 2; AS 29, 

et s e a . In summary, these actions by the IRA. council should be 

disregarded by tn* court as ineffective and illegal actions h a v­

ing no bearin g on the issue of the city's compliance w i t h  d i s s o­

lution standards.

B. Federal Government

Akiachak 's IRA Council is also not recognised by the 

federal government  as a .go v e r n m e n t^ In a series of Acts, C o n­

gress has made clear that Native villages were subject to t e r r i­

torial and state law, not village law. 2/ Later, when it passed 

the Indian R e o r ganization Act, Congress made clear that the Act's 

grant of govern mental powers was to apply to IRA councils on r e­

servations , _3/ and the Interior Department issued instructions 

that IRA constitutions with  gov ernmental powers were to be a p­

proved only for r e s e r v a t i o n  councils. 4/ A k i a c h a k  is not a r e­

servation and, therefore, its IRA council has no govern m e n t a l  

p o w e r s .

Finally, A N C S A  5/ i s _ p.exmaated w i t h  Congress' intent 

^_that A l a s k a  Na tive v i l l a g e s not have independent g o v e r n m e n t s , but

2/ See summary in Report of the Governor's Task Force at 66-100, 

3/ Id. at 100-112.

4/ Instructions for Organi zations in Alaska under the R e o r g a n i­
zation Act of June 18, 1934 (Dec. 22, 1937).

5/ P.L. 92-203, 85 Stat. 688 (1971), 43 U.S.C. § 1601,et s e q .
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intended all off-re servation communities in Alaska to be fully 

subject to state law without any independent legal authority.

Throughout ANCSA, Congress provided clear evidence of 

h o w  it v iewed the status of A l aska n Natives and their future r e­

lationship to the state. Congress set the tone in the very b e­

ginning of the Act, in its "Declaration of Policy."

Congress finds and declares that --

(b) The settlement should be accom plished 
rapidly, w i t h  certainty, in conformity w i t h  e c o n­
omic and social needs of Natives, without l i t i g a­
tion, with m a x i m u m  participation by Natives in 
decisions affecting their rights and property, 
w i thout e stablishing an v permanent racially d e­
fined institution, rights, privileges, or o b l i g a ^  
tions, without creating a reservation system or 
lengthy wardship  or trusteeship, and without a d d­
ing to the categories or property and institutions 
enjoying special tax privileges or to the l e g i s l a­
tion establishing special relationships between 
the United States government and the State of 
Alaska;

Sec. 2 (emphasis added). The substantive provisions of A N C S A  

carry out this intention. For example,

The Act grants fee title to A l a s k a n  Natives of the 44-mil- 

lion-acre Native entitlement, without restrictions, thus 

ending all existing or potential federal truste eship over 

these lands;

After a temporary period, the Act subjects all of the Native 

A N C S A  lands to state and local taxation, directly i n c o n s i s­

tent with the principle of federal Indian law that states 

may not tax on Indian reservations;
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-- The Acc assumes that every Native village already is or will 

become a state-c hartered municipality. It gives either a 

municipal g overnment or the state itself a major v oice in 

village life. State regul.atxror-pawa-g— woHj-d— unr be p e r m it t e d 

in Indian c o u n t r y , so Congress must have assumed the v i l­

lages were n o t Indian country.

-- The Act's definition of "Native village" at section 3(c) is 

far broader than "tribe," encompassing "groups" and " a s s o c i­

ations," so the fact that land has been conveyed to a " N a­

tive village" cannot be taken as an indication that t h at 

village has the self-govern ing powers of a tribe.

The Act's legislative h i s t o r y  shows that the drafters saw an 

option between using corporations or state m unici p a l i t i e s  as 

vehicles for receiving and holding Native lands, but never 

considered Native g o vernment s to be an option. 6/

Nowhere in the legislative h i s t o r y  is there any hint that 

unincor porated villages or IRA councils are recogn i z e d  as 

having any governm ental role at all.

ANCSA is the most c o m p rehensive and far-reaching f e d e r­

al legislation even to affect  A l a s k a  Natives. Yet it does not, 

in any way, support the v i e w  that Congress has p e r m i t t e d  Native 

communities outside r e se rvations to have self-governing enclaves. 

On the contrary, it m a n d a t e d  involvement by the state or a state-

6/ Report of the Governor's Ta sk Force on Federal-State Tribal 
Relations at 132-133 (Feb. 14, 19S6).
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chartered munic i p a l i t y  in the life of every single Native v i l­

lage. Should the issue arise in this appeal, this court must 

find that Akiach ak's IRA Council is not a local gov ern m e n t  in 

Al a s k a  and cannot serve in place of a state municipality.

V. IN THE  E V E N T  THIS COURT FINDS IN F ^ V O R  OF APPELLANT, 
THIS CASE SHOULD BE R E M A N D E D  TO THE LBC WITH  P R O P E R  
INSTRUCTIONS_________________________________________________________

Appellant urges this court to order the LBC to accept 

Akiachak's dissolution petition  w i t h o u t  rema nding this c s e  to 

the LBC. Appellant's Br. at 7. A p p e l l a n t  is requesting this 

court to act beyond its statutory jurisdiction. AS 44.62.570.

Alaska's superior courts possess general appellate a u­

thority. A.S 22.10.020. In the context of an admin i s t r a t i v e  a p­

peal of a decision o f  an adm in i s t r a t i v e  agency such as this, the 

A l a s k a  Supreme Court has held that the superior court's a u t h o r i t y  

includes the power to r e mand a case and direct the entry of an 

a ppropriate judgment or order, or to direct the agency to conduct 

further proceedings as m a y  be a p p r o p r i a t e  u nder the c i r c u m­

stances. City of J u n e a u  v. C r o p l e y , 429 P. 2d 21, 31 (Alaska

1967). See also City  of Nome v. Catholic Bishop of A l a s k a , 707 

P . 2d 870, 876-877 (Alaska 1985) (where b o a r d  m i s c o n c e i v e d  a p p l i­

cable laws, and after c l a r i f i c a t i o n  b y  the court, the superi or 

court correctly e x e r cised its equitable p ower to remand p ortions 

of the case). Therefore, this court has the a u t h orit y to r eman d 

the captioned m a t t e r  w i t h  p r oper instructions, if necessary. 

Furthermore, if the standard of r e v i e w  is the reason a b l e  basis
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t e s t ,  it limits judicial r eview  of discretionary a d m i nist rative 

policy decisions committed to an agency by the Alaska C o n s t i t u­

tion and the law. See A laska Const, art. X, S 7; AS 44.47.567.

Analogous provisions of the Alaska A d m i n i s t r a t i v e  P r o­

cedures Act, specific ally AS 44.62.570(e), provides, "The court 

shall enter judgm ent setting aside, modifying, remanding, or a f­

firming the order or decision, without limiting or c ontrolling in 

anv way the discretion legally v e s t e d  in the a g e n c y ." (Emphasis 

added.) A  determination of a petition's compliance w i t h  d i s s o l u­

tion standards is clearly, legally vested with the LBC.

For the foregoing reasons, the proper course of action 

by  this court (in the event this court finds in favor of a p p e l­

lant) is to remand this case to the LBC with proper instructions.

VI. CONCLUSION

The LBC is not attempting to prevent the dissolution of 

the City of Akiachak, n or is it attempting to usurp the will  of 

the citizens of Akiachak. To the contrary, the LEC's legal duty 

in this case is to make certain that a city's .1 for d i s s o­

lution complies w i t h  applicable law. When th«. L B C  found that 

Akiachak's petition failed to satisfy the requirements for d i s s o­

lution, it could not, by law, approve the petition. The issue 

here is not w h e th er the LBC is preventing Akiac h a k  from choosing 

an IRA government over a municipal form of government, since IRA 

councils are not recog nized governments in Alaska. It is w h eth er
V » M  I - ■ ...________  _

or not A k i achak has satisfied the ^statutory and r e g u l a t o r y  re-
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quirements to d i s s o l v e . The LBC has been given the a u t h o r i t y  to 

make the determ i n a t i o n  and its determinations are gover ned by the 

constitution and s t a t u tory law in making that determination.

The court should find that the LBC complied w i t h  the 

existing law in denying  Akiachak's dissol ution petition, and 

a ffirm the L B C ’s decision.

DATED: December 2, 1986

RONALD W. L O R ENSEN  
A CTING ATTOR N E Y  GENERAL

Marjorie L. Odland 
Assistant A t t o r n e y  General
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PRIMARY AUTHORITIES RELIED UPON

ALASKA STATUTES

AS 29.89.011 (Repealed eff. Jan. 1, 1986, § 88 ch 74 SLA 1985).

I N C O R P O R A T I O N  O P  CITIES

(a) A  c o m m u n i t y  that me ets the following standards m a y  
incorpo rate as a first class city:

(1) the c o m m u n i t y  has 400 or m o r e  p e r m ane nt residents;

(2) the bou ndaries of the p r o p o s e d  ci ty include all areas 
n e c e s s a r y  to p r o v i d e  m u n i c i p a l  services on an efficient  
scale;

(3) the e c o n o m y  of the c o m m u n i t y  includes the human and 
financial res ources n e c e s s a r y  to provide local services; 
in c o n s i d e r i n g  the e c o n o m y  of the community, the Local 
B o u n d a r y  C o m m i s s i o n  shall c o n s i d e r  p r o p e r t y  valuations, 
e c o n o m i c  base, p e r s o n a l  income, resource and c o mmericial 
development, a n t i c i p a t e d  functions, and the expenses  and 
income of the p r o p o s e d  city, including the a b i l i t y  of the 
c o m m u n i t y  to g e n e r a t e  local revenue;

(4) the p o p u l a t i o n  of the c o m m u n i t y  is stable enough to 
s u p port local government ;

(5) there is a d e m o n s t r a t e d  n e e d  for local government.

(b) A  c o m m u n i t y  that m e e t s  all the sta ndards e s t a b l i s h e d  
in (a) of this section e x c e p t  (a) (1) m a y  i n c o r p o r a t e  as a 
second class city.

AS 2 9 .6 8 .5 0 0 - .5 8 0  (Repealed eff. Jan 1 , 1986 S 88 ch  74 S LA 1 9 8 t ' .

D I S S O L U T I O N  O F  C IT IES

Sec. 29.68.500. M e t h o d s  of dissolution. (a)Two p e t itio n 
methods  m a y  be u s e d  to i n i tiate d i s s o l u t i o n  of home rule and 
general law mu nici p a l i t i e s :

-iv-



(1) p e t i t i o n  to the Local B o u n d a r y  Commission u nder r e g u­
lations adopted  by the commission; or

(2) the local o p t i o n  m e t h o d  sp ecified in AS 25.68.510 - 
29.68.580.

(b) A  home rul e or g e n e r a l  l a w  borough is d i s s o l v e d  when 
its e n t i r e  t e r r i t o r y  is i n c lu ded w ithin a home rule or 
first class city or cities. A  cit y is di ssolved when all 
its p owe rs become a r e a w i d e  boro ugh powers.

(c) The D e p a r t m e n t  of C o m m u n i t y  and Regional Affairs 
shall i nve stigate a m u n i c i p a l i t y  whi ch it considers to be 
inactiv e and shall r e p o r t  to the Local Bo undary 
Co m m i s s i o n  on the s tatus  of the municipality. The c o m­
mis s i o n  m a y  submit its r e c o m m e n d a t i o n  to the legislature 
that the m u n i c i p a l i t y  be d i s s o l v e d  in the m a n n e r  provided 
for submis s i o n  of b o u n d a r y  changes in § 12, art. X  of the 
state constitution.

Sec. 29.68.510. P e t i t i o n . (a)Municipal residents m a y  file 
a d i s s o l u t i o n  p e t i t i o n  w i t h  the D e p a r t m e n t  of C o m m unity and 
Regional Affairs  in the f o r m  p r e s c r i b e d  by the department.
The p e t i t i o n  m u s t  be s igned  by a n u m b e r  of muni cipal voters 
equal to at least  25 p e r  c e n t  of the numb er of votes cast in 
the last r e g ul ar m u n i c i p a l  election.

(b) The p e t i t i o n  includes

(1) the name of the m u n i c i p a l i t y ;

(2) maps, d o cuments, a n d  o t h e r  information showing  that 
the m u n i c i p a l i t y  m e e t s  the s t a n d a r d s  for dissolution.

Sec. 29.68.520. S t a n d a r d s . ( a ) E x c e p t  as p r o v i d e d  in (b) of 
this section, a m u n i c i p a l i t y  m a y  petition for disso l u t i o n  
when

(1) it is free of debt, or if in debt, each of its c r e d i­
tors is s a t i s f i e d  w i t h  a m e t h o d  of repayment; and

(2) e ither it no l o n g e r  m e e t s  the m i n i m u m  standards 
p r e s c r i b e d  for i n c o r p o r a t i o n  b y  AS 29.18, or it ceases to 
use each and e v a r y  one of its m a n d a t o r y  powers.

Sec. 29.68.530. Review. T h e  D e p a r t m e n t  of C o m m unity and 
Region al A f fairs shall r e v i e w  a p e t i t i o n  for content and 
signatures and shall r e t u r n  a d e f i c i e n t  pet ition for c o r r e c­
tion or completion.
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Sec. 2 9 . 6 8 . 5 4 0 .  I n v e s t i g a t i o n .  If the p e t i t i o n  c o n t a i n s  
the r e q u i r e d  i n f o r m a t i o n  a n d  s i g n a t u r e s ,  the D e p a r t m e n t  of 
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  s h a l l  i n v e s t i g a t e  t h e  p r o p o s a l .

Sec. 2 9 . 6 8 . 5 5 0 .  R e p o r t  a n d  h e a r i n g . ( a ) T h e  D e p a r t m e n t  o f  
C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  s h a l l  r e p o r t  its f i n d i n g s  to 
the L o c a l  B o u n d a r y  C o m m i s s i o n  w i t h  its r e c o m m e n d a t i o n  
r e g a r d i n g  t h e  d i s s o l u t i o n .

(b) T n e  L o c a l  B o u n d a r y  C o m m i s s i o n  s h a l l  h o l d  a t  l e a s t  o n e  
p u b l i c  h e a r i n g  in t h e  a r e a  p r o p o s e d  to be d i s s o l v e d .

Sec. 2 9 . 6 8 . 5 6 0 .  D e c i s i o n .  If the L o c a l  B o u n d a r y  
C o m m i s s i o n  d e t e r m i n e s  t h a t  t h e  m u n i c i p a l i t y  f a i l s  to m e e t  t h e  
s t a n d a r d s  f o r  d i s s o l u t i o n ,  it s h a l l  r e j e c t  the p e t i t i o n .  If 
the c o m m i s s i o n  d e t e r m i n e s  t h a t  the m u n i c i p a l i t y  m e e t s  the 
s t a n d a r d s ,  i t  s h a l l  a c c e p t  t h e  p e t i t i o n .

Sec. 2 9 . 8 9 . 5 7 0 .  E l e c t i o n ,  (a) T h e  L o c a l  B o u n d a r y  
C o m m i s s i o n  s h a l l  i m m e d i a t e l y  n o t i f y  the l i e u t e n a n t  g o v e r n o r  o f  
its a c c e p t a n c e  of  a d i s s o l u t i o n  p e t i t i o n .  W i t h i n  30 d a y s  
a f t e r  n o t i f i c a t i o n ,  t h e  l i e u t e n a n t  g o v e r n o r  s h a l l  o r d e r  an 
e l e c t i o n  w i t h i n  t h e  m u n i c i p a l i t y  to d e t e r m i n e  w h e t h e r  t h e  
v o t e r s  d e s i r e  d i s s o l u t i o n .  T h e  e l e c t i o n  is a t  l e a s t  30 a n d  
n o t  m o r e  t h a n  90 d a y s  a f t e r  t h e  e l e c t i o n  order.

(b) A  p e r s o n  w h o  is a q u a l i f i e d  v o t e r  of t h e  m u n i c i p a l i t y  
m a y  v o t e  in t h e  d i s s o l u t i o n  e l e c t i o n .

(c) T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  s u p e r v i s e  t h e  e l e c t i o n  
in t h e  g e n e r a l  m a n n e r  p r e s c r i b e d  b y  t h e  A l a s k a  E l e c t i o n  
c o d e  (AS 15). T h e  s t a t e  s h a l l  p a y  a l l  e l e c t i o n  co s t s .

(l.. T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  c e r t i f y  t h e  e l e c t i o n  
r e s u l t s .  If d i s s o l u t i o n  is a p p r o v e d ,  t h e  l i e u t e n a n t  
g o v e r n o r  s h a l l  d e c l a r e  t h a t  t h e  m u n i c i p a l i t y  is d i s s o l v e d  
e f f e c t i v e  o n  t h e  d a t e  o f  c e r t i f i c a t i o n .

Sec. 2 9 . 6 8 . 5 8 0 .  S u c c e s s i o n .  T h e  g o v e r n m e n t  s u c c e e d i n g  to  
a d i s s o l v e d  m u n i c i p a l i t y  s u c c e e d s  to a l l  its r i g hts, p o w e r s ,  
d u t i e s ,  a s s e t s ,  a n d  l i a b i l i t i e s  as p r o v i d e d  in A S  2 9 . 1 8 . 1 3 0  
a n d  2 9 , 1 8 . 1 4 0 .

-vi-



in
at

iv
e 

A
m

er
ic

an
 

Ri
gh

ts
 

Fu
n

d

o  
c o0 01 o  
* “ 2 
u < S 
* x c 2 to ®« rf <M

t < s
u . 01 
K Id ~
to «
. < O
it £ £
. 0 w T  J2 o “ 
« z 
<

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16 

.17 

18

19

20 

21 

22 

23

24

A R G U M E N T

•
I. T H E  S U B S T I T U T I O N  O F  J U D G M E N T  S T A N D A R D  A P P L I E S  IN 
T H I S  A C T I O N  A T T A C K I N G  T H E  L O C A L  B O U N D A R Y  C O M M I S S I O N ' S  
I N T E R P R E T A T I O N  O F  T H E  M U N I C I P A L  D I S S O L U T I O N  S T A T U T E .

P e t i t i o n e r s  s e e k  d i s s o l u t i o n  o f  t h e  m u n i c i p a l i t y  of 

A k i a c h a k  p u r s u a n t  to t h e  l o c a l  o p t i o n  m e t h o d  a u t h o r i z e d  b y  A S  

2 9 . 6 8 . 5 0 0 ( a ) ( 2 )  a n d  d e t a i l e d  in AS 2 9 . 6 8 . 5 1 0  - 2 9 . 6 8 . 5 8 0 . 1 T h e  

s t a n d a r d s  and p r o c e d u r e s  f o r  d i s s o l u t i o n  u n d e r  the l o c a l  o p t i o n  

m e t h o d  a r e  p r o v i d e d  e n t i r e l y  b y  s t a t u t e .  T h e  l e g i s l a t u r e

a u t h o r i z e d  the L o c a l  B o u n d a r y  C o m m i s s i o n  (LBC) to d e v e l o p  its o w n

p r o c e d u r e s  a n d  s t a n d a r d s  f o r  the d i s s o l u t i o n  of m u n i c i p a l i t i e s  b y  

p e t i t i o n  in AS 2 9 . 6 8 . 5 0 0 ( a ) (1).2 T h e  l e g i s l a t u r e  d i d  n o t  e n v i s i o n  

d e v e l o p m e n t  of a g e n c y  r e g u l a t i o n s  w i t h  r e s p e c t  to t h e  l o c a l  o p t i o n  

m e t h o d  a n d  n o n e  ex i s t .  T h e  L B C ' s  r o l e  in e v a l u a t i n g  p e t i t i o n s  

s u b m i t t e d  u n d e r  t h e  l o c a l  o p t i o n  m e t h o d  is b e s t  d e s c r i b e d  as 

m i n i s t e r i a l .  If t h e  s t a t u t o r y  s t a n d a r d s  f o r  d i s s o l u t i o n  a r e  me t ,

t h e  C o m m i s s i o n  m u s t  a c c e p t  t h e  p e t i t i o n .  A S  2 9 . 6 8 . 5 6 0 .

T h e  i s s u e  in t h i s  c a s e  c e n t e r s  o n  t h e  p r o p e r  m e a n i n g  to 

b e  g i v e n  the s t a n d a r d s  e m b o d i e d  in AS 2 9 . 6 8 . 5 2 0 ( a ) .  A p p e l l e e  

c o n t e n d s  th a t  b e c a u s e  it is c h a r g e d  w i t h  d e t e r m i n i n g  c o m p l i a n c e  

w i t h  s t a t u t o r y  s t a n d a r d s  f o r  d i s s o l u t i o n ,  t h e  r e a s o n a b l e  b a s i s  

s t a n d a r d  of  r e v i e w  is a p p r o p r i a t e .  As d i s c u s s e d  b e l o w  h o w e v e r ,

25

26

A l l  s t a t u t o r y  r e f e r e n c e s  a r e  to T i t l e  29 as c o d i f i e d  a t  t h e  
t i m e  this a p p e a l  w a s  filed.

R e g u l a t i o n s  f o u n d  a t  19 A A C  1 0 . 1 3 0  - 19 A A C  1 0 . 1 5 0  i m p l e m e n t  
t h e  m e t h o d  of d i s s o l u t i o n  a u t h o r i z e d  b y  AS .29.68.500(c) a n d
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the m e r e  f a c t  t h a t  t h e  L B C  a p p l i e s  s t a t u t o r y  s t a n d a r d s  to 

p a r t i c u l a r  f a c t u a l  c o n t e x t s  d o e s  n o t  r e m o v e  its a c t i o n  f r o m  the 

i n d e p e n d e n t  j u d g m e n t  s t a n d a r d  of  r e v i e w .  T h i s  is e s p e c i a l l y  t r u e  

w h e r e ,  as h ere, in a p p l y i n g  the s t a t u t o r y  s t a n d a r d s ,  t h e  L B C  has 

h a d  to i n t e r p r e t  o r  g i v e  m e a n i n g  to  them.

It is b l a c k  l e t t e r  l a w  in t h i s  s t a t e  t h a t  the i n d e p e n d e n t  

j u d g m e n t  s t a n d a r d  of  r e v i e w  a p p l i e s  w h e r e  the a s s e r t e d  a g e n c y  

e r r o r  is m i s c o n s t r u c t i o n  o f  s t a t u t o r y  l a n g u a g e ,  the u n d e r s t a n d i n g  

of w h i c h  n e i t h e r  i m p l i c a t e s  t h e  a g e n c y’s s p e c i a l  k n o w l e d g e  or  

e x p e r t i s e  in a p a r t i c u l a r  field. As t h e  S u p r e m e  C o u r t  e x p l a i n e d :

"The i n d e p e n d e n t  j u d g m e n t  s t a n d a r d ,  u n d e r  w h i c h  the 
c o u r t  m a k e s  its o w n  i n t e r p r e t a t i o n  o f  the s t a t u t e  a t  
issue, is a p p l i e d  w h e r e  t h e  a g e n c y ' s  s p e c i a l i z e d  k n o w l­
ed g e  a n d  e x p e r t i s e  w o u l d  n o t  b e  p a r t i c u l a r l y  p r o b a t i v e  on 
th e  m e a n i n g  o f  a s t a t u t e . "

M a t a n u s k a - S u s i t n a  B o r o u g h  v. H a m m o n d , 726 P . 2 d  1 6 6 , 1 7 5  ( A l a s k a

1 9 8 6 ) ( c i t a t i o n s  o m i t t e d ) .  A t  i s s u e  h e r e  is t h e  p r o p e r  m e a n i n g  t o  

b e  g i v e n  t h e  s t a t u t e s  e s t a b l i s h i n g  t h e  l o c a l  o p t i o n  m e t h o d  o f  

m u n i c i p a l  d i s s o l u t i o n .  A m o n g  t h e  q u e s t i o n s  t h i s  c o u r t  m u s t  d e c i d e  

a r e  w h e t h e r  a n y  " m a n d a t o r y  p o w e r s "  e x i s t  w i t h i n  t h e  m e a n i n g  of 

A S  2 9 . 6 8 . 5 2 0 ( a ) ( 2 ) ,  as w e l l  as t h e  l e g i s l a t u r e ' s  i n t e n t  u n d e r l y i n g  

t h e  s t a t u t o r y  a u t h o r i z a t i o n  f o r  d i s s o l u t i o n  in t h e  e v e n t  a c o m -

i m p o s e  m o r e  s t r i n g e n t  s t a n d a r d s  t h e n  p r o v i d e d  u n d e r  t h e  l o c a l  
o p t i o n  m e t h o d  f o r  d i s s o l u t i o n .  T h e  L B C  d i d  n o t  a p p l y  t h e s e  
r e g u l a t o r y  s t a n d a r d s  in th i s  a c t i o n .  S e e  R e c o r d  at  671.
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m u n i t y  "no l o n g e r  m e e t s  m i n i m u m  s t a n d a r d s  f o r  i n c o r p o r a t i o n . "  Id. 

T h e s e  a r e  p u r e l y  i s s u e s  o f  law. T h e y  d o  n o t  i m p l i c a t e  a n y  e x p e r­

tis e  t h e  L B C  m a y  h a v e  w i t h  r e s p e c t  to the a l t e r a t i o n  o f  l o c a l  

b o u n d a r i e s .  T h i s  is n o t  a c a s e  w h e r e  a d j u s t m e n t s  a r e  b e i n g  m a d e  

b e t w e e n  t w o  or  m o r e  s t a t e - c h a r t e r e d  g o v e r n m e n t a l  u n i t s  so t h a t  a 

n e u t r a l  p a r t y  n e e d  b e  i n v o l v e d  to p r o t e c t  t h e  s t a t e ' s  i n t e r e s t s .  

T h e  L B C  w a s  e s t a b l i s h e d  p r i m a r i l y  to s e t t l e  l o c a l  b o u n d a r y  d i s p u­

tes w h i c h  a r e  i n c a p a b l e  o f  s e t t l e m e n t  a t  t h e  l o c a l  level.

O e s a u  v. C i t y  of  D i l l i n g h a m , 439 P . 2d 1 8 0 , 1 8 3 - 1 8 4  ( A l a s k a  1 9 6 8 ) .  

Thus, n o  e x p e r t i s e  of  t h e  C o m m i s s i o n  is i m p l i c a t e d ,  n o  i m p o r t a n t  

s t a t e  p o l i c i e s  a r e  at  i s s u e  a n d  n o  d e f e r e n c e  to its a c t i o n  n e e d  be  

g i v e n .

B e c a u s e  t h e  i s s u e s  h e r e  t u r n  e n t i r e l y  on a n  a n a l y s i s  of 

t h e  l e g i s l a t i v e  s t a n d a r d s  f o r  l o c a l  o p t i o n  m u n i c i p a l  d i s s o l u t i o n ,  

as w e l l  a s  the f a c t  t h a t  t h e  L B C  has n o  l o n g  s t a n d i n g  i n t e r p r e t a­

t i o n  o f  t h o s e  s t a n d a r d s ,  a n y  i n t e r p r e t a t i o n  o f f e r e d  b y  t h e  L B C  is 

e n t i t l e d  to  l i t t l e  d e f e r e n c e .  S e e  e . g . , N a t .  B a n k  o f  A l a s k a  

v. S t a t e ,  D e p ' t  o f  R e v . , 642 P . 2d 8 1 1 , 8 1 5  ( A l a s k a  1 9 8 2 ) .  T h i s  is 

e s p e c i a l l y  t r u e  s i n c e  t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  

A f f a i r s  (DCRA), w h i c h  is s t a f f  to  t h e  LBC, a n d  the L B C  d i f f e r  on 

t h e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t o r y  s t a n d a r d s  f o r  l o c a l  o p t i o n  

m u n i c i p a l  i i s s o l u t i o n .

T h e  s i t u a t i o n  p r e s e n t e d  b y  t h i s  c a s e  is n e a r l y  i d e n t i c a l  

to t h a t  in State, C o m m ' l  F i s h e r i e s  E n t r y  C o m m ' n  v. T e m p l e t o n , 598

-3-
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1 P . 2d 77 ( A l a s k a  19 7 9 ) .  In t h a t  case, the S u p r e m e  C o u r t  a p p l i e d

2 the s u b s t i t u t i o n  o f  j u d g m e n t  s t a n d a r d  s i n c e  the c h a l l e n g e d  a g e n c y

3 a c t i o n  w a s  b a s e d  " s o l e l y  o n  the i n t e r p r e t a t i o n  of a [ s t a tute]

4 Id. a t  80. T e m p l e t o n  i n v o l v e d  t h e  c o n s t r u c t i o n  of s t a t u -

5 t o r y  s t a n d a r d s  f o r  i s s u a n c e  o f  l i m i t e d  e n t r y  f i s h e r y  p e r m i t s  b y

5 the C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n .  T h e  k e y  i s s u e  i n v o l v e d

7 t h e  d e t e r m i n a t i o n  o f  l e g i s l a t i v e  i n t e n t .  T h e  c o u r c  p r o c e e d e d  to

8 s u b s t i t u t e  its j u d g m e n t  f o r  t h a t  of t h e  a g e n c y  in l i g h t  o f  its

9 f i n d i n g  t h a t  t h e  a g e n c y  w a s  n o t  u s i n g  its " e x p e r t i s e "  to d e f i n e  

JO q u a l i f i c a t i o n s  f o r  t h e  s t a t u t o r y  p r o g r a m ,  "b u t  r a t h e r  m a d e  a

1 1 j u d g m e n t "  r e g a r d i n g  t h e  l e g i s l a t u r e ' s  c o n c e r n  o v e r  t h e  m a t t e r  a t  

J2 issue. Id. at  80-81. Here, as in T e m p l e t o n , t h e  a g e n c y  d e c i s i o n  

j3 d o e s  n o t  i n v o l v e  an  a p p l i c a t i o n  o f  its e x p e r t i s e .  R a t h e r ,  the

14 r e c o r d  is c l e a r  t h a t  t h e  L B C  w a s  m a k i n g  a j u d g m e n t ,  m o r e  a c c u r a -

15 t e l y  d e s c r i b e d  as a g u e s s ,  r e s p e c t i n g  t h e  l e g i s l a t u r e ' s  i n t e n t  in 

15 e n a c t i n g  t h e  s t a t u t o r y  l o c a l  o p t i o n  d i s s o l u t i o n  p r o c e d u r e .  R e c o r d

17 a t  2 29.3

18 A p p e l l e e  r e l i e s  h e a v i l y  on M a t a n u s k a - S u s i t n a  B o r o u g h  v.

jg H a m m o n d , 726 P . 2 d  1 6 6  ( A l a s k a  1986) f o r  t h e  p r o p o s i t i o n  t h a t  t h e

20 r e a s o n a b l e  b a s i s  t e s t  o u g h t  to b e  a p p l i e d  o n  the g r o u n d  t h a t  t h e

21 m a t t e r  is c o m m i t t e d  t o  a g e n c y  d i s c r e t i o n .  T h a t  c a s e  i n v o l v e d  the

22 D C R A ' s  d e t e r m i n a t i o n  o f  p o p u l a t i o n  f o r  v a r i o u s  t a x i n g  j u r i s d i c -

23 ti o n s .  A  d i s p u t e  a r o s e  o v e r  the m e t h o d  u s e d  by  the D C R A  to d e t e r -

24

25

26

C h a i r m a n  E d e r  s t a t e d  t h a t  " a p p a r e n t l y  t h e  f o u n d i n g  f a t h e r s  
n e v e r  a n t i c i p a t e d  t h e  c i t y  c o n t i n u i n g  t o  f u n c t i o n  w a n t i n g  to

-4-
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0

j m i n e  p o p u l a t i o n  on t h e  N o r t h  Slope. T h e  s t a t u t e  p a r t i a l l y  d e f i n e d

2 " p o p u l a t i o n "  a n d  w e n t  o n  to s p e c i f i c a l l y  a u t h o r i z e  t h e  D C R A  to  u s e

3 the s t a t u t o r y  m e t h o d  o r  " o t h e r  p o p u l a t i o n  d a t a  w h i c h ,  in t h e

4 j u d g m e n t  of t h e  d e p a r t m e n t ,  is r e l i a b l e . "  Id. a t  169, q u o t i n g

5 A S  2 9 . 8 8 . 0 1 5 ( a ) .  N o t  s u r p r i s i n g l y ,  t h e  c o u r t  f o u n d  t h a t  d e f i n i -

6 t i o n  of the t e r m  w a s  l e f t  to a g e n c y  d i s c r e t i o n  a n d  t h e  r e a s o n a b l e

7 b a s i s  s t a n d a r d  o f  r e v i e w  w a s  a p p r o p r i a t e .  Id. a t  175. Here,

g h o w e v e r ,  t h e r e  is n o  i n d i c a t i o n  of  l e g i s l a t i v e  i n t e n t  to d e f e r  to

g the a g e n c y  r e s p e c t i n g  d i s s o l u t i o n  s t a n d a r d s  w h o l l y  d e f i n e d  by  

IQ s t a t u t e .  T h e  L B C ' s  s o l e  f u n c t i o n  u n d e r  t h e  l o c a l  o p t i o n  m e t h o d  is

U  to d e t e r m i n e  v h e t h e r  t h e  s t a n d a r d s  a r e  m e t ,  n o t  w h a t  t h e  s t a n d a r d s

12 a r e -

13 T h e  L B C  a t t e m p t s  to d i s t i n g u i s h  M a d i s o n  v. A l a s k a  D e p ' t

14 of F i s h  a n d  G a m e , 696 P . 2 d  168 ( A l a s k a  1 9 8 5 )  on t h e  f e e b l e  g r o u n d

15 t h a t  the c o u r t  p r o v i d e d  n o  p r o b a t i v e  a n a l y s i s  of  the f a c t s  in t h a t

15 c a se. B r i e f  o f  A p p e l l e e  a t  11. T o  t h e  c o n t r a r y ,  M a d i s o n  p r o v i d e s

17 s o l i d  s u p p o r t  f o r  A p p e l l a n t ' s  p o s i t i o n .  I n  M a d i s o n  t h e  c o u r t  c o n -

18 s i d e r e d  t h e  B o a r d  o f  F i s h e r i e s '  t e n  c r i t e r i a  d e v e l o p e d  t o  i d e n t i f y

19 s u b s i s t e n c e  u s e s  o f  f i s h  w h i c h  w e r e  d e f i n e d  b y  s t a t u t e  as t h e

20 " c u s t o m a r y  a n d  t r a d i t i o n a l "  u s e s  o f  f i s h .  T h e  r e g u l a t i o n s  w e r e

21 d e v e l o p e d  b a s e d  o n  t h e  B o a r d ' s  i n t e r p r e t a t i o n  of t h e  s u b s i s t e n c e

22 law. Accordingly, the c o u r t  held t h a t  the issues in the case

23 i n v o l v e d  s t a t u t o r y  i n t e r p r e t a t i o n  a n d  as s u c h  the s u b s t i t u t i o n  o f

24 

25 
26

d i s s o l v e . . . . "  R e c o r d ,  vol. 3 a t  229; s e e  a l s o  R e c o r d  a t  671,
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judgment standard appli ed because "[s]uch issues fall into the 

realm of special c o m p e t e n c y  of the courts." Id. at 173 (citations 

omitted). Here, the LBC e r r o n e o u s l y  interpreted the statutory 

criteria for d i s s o l u t i o n  and thus d enied  Appellants their right to 

a diss olution election. T heir situtation parallels that of the 

Madison plain tiffs w h o  were d e n i e d  their statutory subsistence 

rights by the e rroneous a g e n c y  interpretation  of the subsistence 

law.

In sum, the issue p r e s ented is whe ther the LBC corr ectly 

interpreted a n d  a p p l i e d  the standards pro vided by law. No agency 

expertise is i mplicated in the c hall e n g e d  decision. Consequently, 

this court should c a r e f u l l y  r e v i e w  the legal authoriti es pres ented 

and substitute its judgm e n t  for that of the LBC in giving m e a n i n g  

to the stat utory s t a n dards for local o p tion m u n i c i p a l  d i s s o l u t i o n  

embodied in AS 29.68.510-580.

II. T H E  C O M M U N I T Y  NO L O N G E R  M E E T S  THE M I N I M U M  S T A N D ARDS
F OR I N C O R P O R A T I O N  AND HAS C E A S E D  T O  USE A N Y  M A N D A T O R Y
P O W E R S .

A. U n d e r  A n y  S t a n d a r d  of R e v i e w  the Local B o u n d a r y  
Commissi on I n c o r r e c t l y  C o n s t r u e d  the M i n i m u m  Standar ds for 
I n c orporat ion in t h e  C o ntext of a D i s s o l u t i o n  Petition.

The local o p t i o n  m e t h o d  was e n a c t e d  by the l e g i s l a t u r e  

to p r ovide c itizens of u n i n c o r p o r a t e d  commu n i t i e s  an o p p o r t u n i t y  

to vote on w h e t h e r  to d i s s o l v e  their municipality. As such, this 

statute e f fectuates the p o l i c y  of local c o n trol  and 

s e l f - d e t e r m i n a t i o n  e m b o d i e d  in art. X, sec. 1 of the A laska

- 6 -
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1 C o n s t i t u t i o n .  T h a t  s e c t i o n  s u r e l y  d o e s  n o t  m a n d a t e  f o r c i n g  

u n w a n t e d  g o v e r n m e n t s  u p o n  the c i t i z e n s  of A l a s k a  as t h e  

L B C  a r g ues. B r i e f  o f  A p p e l l e e  a t  14. L o c a l  c o n t r o l  m e a n s  n o t  

o n l y  the a b i l i t y  to f o r m  a m u n i c i p a l i t y ,  b u t  a l s o  t h e  a b i l i t y  to 

a c h i e v e  f r e e d o m  f r o m  s u c h  an i n s t i t u t i o n .  T h e  L B C  d e c i s i o n  

r e m o v e s  t h e  l a t t e r  a b i l i t y  a n d  f r u s t r a t e s  l e g i s l a t i v e  intent.

T h i s  c o u r t  s h o u l d  s u b s t i t u t e  its j u d g m e n t  for t h a t  o f  the 

C o m m i s s i o n  a n d  o v e r t u r n  t h e  L B C ' s  e r r o n e o u s  i n t e r p r e t a t i o n  of 

t h e  l a w . 4

T h e  L B C  d e t e r m i n e d  t h a t  t h e  s t a n d a r d s  f o r  d i s s o l u t i o n  had 

n o t  b e e n  m e t  b e c a u s e  t h e  m i n i m u m  s t a n d a r d s  for i n c o r p o r a t i o n  a r e  

s t i l l  met. R e c o r d  a t  670. T h e  s t a n d a r d s  p r o v i d e d  b y  the l e g i s l a­

tu r e  s e t  f o r t h  t h a t  a c o m m u n i t y  m a y  i n c o r p o r a t e  as a s e c o n d  c l a s s  

c i t y  if, a m o n g  o t h e r  t h i n g s ,  " t h e r e  is a d e m o n s t r a t e d  n e e d  for 

l o c a l  g o v e r n m e n t . "  A S  2 9 . 1 8 . 0 1 1 ( a ) ( 5 ) .  T h e  i s s u e  p r e s e n t e d  is 

w h e t h e r  the L B C  c o r r e c t l y  c o n s t r u e d  t h e  m e a n i n g  o f  t h i s  l e g a l  

s t a n d a r d  f o r  i n c o r p o r a t i o n  in t h e  c o n t e x t  of  a m u n i c i p a l  d i s s o l u­

tion  p r o c e e d i n g . S t a t u t e s  m u s t  b e  r e a d  in l i g h t  o f  t h e i r  p u r p o s e  

a n d  c o n s t r u e d  in a m a n n e r  to e f f e c t  t h a t  p u r p o s e .  W i e n  A i r  

A l a s k a  v. A r a n t , 5 9 2  P . 2 d  3 5 2 , 3 5 6  ( A l a s k a  1979). T h e  L B C  d e t e r­

m i n e d  t h e  s t a t u t o r y  s c h e m e  i n a p p l i c a b l e  t o  this t y p e  o f  f a c t u a l  

s e t t i n g .  S e e  R e c o r d  V o l .  4 a t  2 2 7 - 2 3 1 ;  a n d  n o t e  4 s u p r a .

T h e  L B C  a s s e r t s  t h a t  w h e n e v e r  t h e r e  is a n e e d  f o r  the

T h e  L B C ' s  a c t i o n  s o  c o m p l e t e l y  f r u s t r a t e s  l e g i s l a t i v e  i n t e n t  
t h a t  this c o u r t  s h o u l d  r e m a n d  w i t h  i n s t r u c t i o n s  to a c c e p t  the

-7-
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p r o v i s i o n  of a n y  l o c a l  g o v e r n m e n t  t y p e  s e r v i c e s  t h e r e  is 

n e c e s s a r i l y  a c o r r e s p o n d i n g  n e e d  f o r  m u n i c i p a l  g o v e r n m e n t .  B r i e f  

of A p p e l l e e  a t  13; R e c o r d  a t  670. T h e  L B C  a l s o  f o u n d  t h a t  s i n c e  

r e v e n u e s  w o u l d  be l o s t  b y  r e v e r t i n g  to u n i n c o r p o r a t e d  s t a t u s  t h e r e  

was s t i l l  a n e e d  for l o c a l  m u n i c i p a l  g o v e r n m e n t . 5 B e c a u s e  of  th i s  

c o n s t r u c t i o n  of t h e  s t a t u t o r y  s t a n d a r d ,  n o  p o p u l a t e d  m u n i c i p a l i t y  

w i l l  e v e r  be a b l e  to d i s s o l v e  p u r s u a n t  t o  t h e  l o c a l  o p t i o n  m e t h o d .  

Th i s  is a b s u r d  a n d  r u n s  c o u n t e r  to t h e  p r e s u m p t i o n  t h a t  e v e r y  p r o­

vi s i o n  in a s t a t u t e  w a s  i n t e n d e d  f o r  s o m e  u s e f u l  p u r p o s e .  A l a s k a  

T r a n s p o r t a t i o n  C o m m ' n  v. A i r p a c ,  I n c . , 685 P . 2d  1 2 4 8 , 1 2 5 3  ( A l a s k a

1984). T h e  m e a n i n g  o f  a s t a t u t o r y  p r o v i s i o n  is d e t e r m i n e d  b y  t h e  

l a n g u a g e  o f  t h e  p a r t i c u l a r  p r o v i s i o n  c o n s t r u e d  in l i g h t  o f  t h e  

p u r p o s e  of the w h o l e  i n s t r u m e n t .  W i e n  A i r  A l a s k a  v. A r a n t , 5 9 2  

P . 2d a t  356. C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n  v. A p o k e d a k , 680 

P . 2d 4 8 6 , 4 8 9 - 4 9 0  ( A l a s k a  1 9 8 4 ) .  T h e  L B C ' s  c o n s t r u c t i o n  o f  t h e  

i n c o r p o r a t i o n  s t a n d a r d  r e n d e r s  t h e  e n t i r e  l o c a l  o p t i o n  d i s s o l u t i o n  

s e c t i o n  i n e f f e c t i v e  a n d  v a l u e l e s s .  S u r e l y ,  t h a t  is n o t  w h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  w h e n  i t  p r o v i d e d  f o r  t h e  d i s s o l u t i o n  o f  m u n i­

ci p a l  g o v e r n m e n t s  b y  t h e  p e t i t i o n  p r o c e s s .

W h e n  t h e  " d e m o n s t r a t e d  n e e d  f o r  l o c a l  g o v e r n m e n t "  p r o v i­

si o n  is r e a d  in l i g h t  o f  t h e  p u r p o s e  of  t h e  s t a t u t o r y  s c h e m e  o f  

w h i c h  it is a p art, it is c l e a r  t h a t  t h e  L B C  e r r e d .  W h e n  c i t i z e n s  

p e t i t i o n  e v e n  if t h e  r e a s o n a b l e  b a s i s  t e s t  is a p p l i e d .

5

B e c a u s e  the s t a t e  r e v e n u e  s h a r i n g  s c h e m e  p r o v i d e s  g r e a t e r  
f i n a n c i a l  a i d  for i n c o r p o r a t e d  c o m m u n i t i e s ,  h o w e v e r ,  this w i l l
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1 ar e  p e t i t i o n i n g  f o r  e s t a b l i s h m e n t  of a m u n i c i p a l  g o v e r n m e n t  the 

f a c t  t h a t  t h e r e  is s o m e  n e e d  f o r  l o c a l  g o v e r n m e n t  " t y p e  s e r v i c e s "  

m a y  be  e n o u g h  to t r i g g e r  an  i n c o r p o r a t i o n  e l e c t i o n ,  if the o t h e r  

c r i t e r i a  are met. Here, h o w e v e r ,  t h e  t e r m  is i n c o r p o r a t e d  as p a r t  

of a s t a t u t o r y  s c h e m e  d e s i g n e d  to p e r m i t  c o m m u n i t i e s  w h i c h  m a y  no  

l o n g e r  d e s i r e  m u n i c i p a l  g o v e r n m e n t  to v o t e  o n  w h e t h e r  to d i s s o l v e  

t h a t  l o c a l  g o v e r n m e n t .  A s  s u ch, t h e  l e a s t  r e s t r i c t i v e  c o n s t r u c -

8 || t i o n  o f  t h e  s t a t u t e  w h i c h  m a k e s  s e n s e  a n d  g i v e s  e f f e c t  to l e g i s l a -

9 II t i v e  i n t e n t  s h o u l d  be a d o p t e d . 6

10 | A  c o n s t r u c t i o n  of t h e  s t a n d a r d  w h i c h  e q u a t e s  n e e d  w i t h

11 || d e s i r e  in t h i s  c o n t e x t  m o s t  e f f e c t i v e l y  i m p l e m e n t s  l e g i s l a t i v e

12 i n t e n t  b e h i n d  t h e  d i s s o l u t i o n  s t a t u t e .  T hus, w h e n  a s u b s t a n t i a l

13 d e m o n s t r a t i o n  is m a d e  b y  p e t i t i o n  t h a t  l o c a l  m u n i c i p a l  g o v e r n m e n t

14 is n o  l o n g e r  d e s i r e d ,  t h e r e  is n o  l o n g e r  a " d e m o n s t r a t e d  n e e d "  f o r

15 l o c a l  m u n i c i p a l  g o v e r n m e n t  w i t h i n  t h e  m e a n i n g  o f  t h e  d i s s o l u t i o n

15 s t a t u t e .  T h e  L B C ' s  n a r r o w  r e a d i n g  o f  t h e  d i s s o l u t i o n  s t a n d a r d

17 I m a k e s  n o  s e n s e  a n d  r e s u l t s  in f o r c i n g  a n  u n w a n t e d  f o r m  of  l o c a l

18 g o v e r n m e n t  u p o n  a  c o m m u n i t y .  W h e n  an  i n c o r p o r a t i o n  e l e c t i o n  w o u l d

ig a p p e a r  to  c e r t a i n l y  f a i l  if held, as t h e  D C R A  c o n c l u d e d  h e re, it

20 c a n  n o t  f a i r l y  b e  c l a i m e d  t h a t  t h e r e  is a d e m o n s t r a t e d  n e e d  f o r

21 l o c a l  m u n i c i p a l  g o v e r n m e n t .  T h i s  c o u r t  s h o u l d  r e v e r s e  t h e  d e c i -

22 s i o n  o f  t h e  L B C  in o r d e r  t o  e f f e c t  t h e  p u r p o s e  o f  t h e  l o c a l  o p t i o n

23

24

25

26

b e  t h e  c a s e  in a n y  a n d  e v e r y  i n s t a n c e  w h e r e  t h e  loca. ■>tion 
d i s s o l u t i o n  p r o c e s s  is i n i t i a t e d .  S e e  A S  2 9 . 8 9  et. St.

T h e  D C R A  a d o p t e d  s u c h  a c o n s t r u c t i o n  in its R e p o r t  to the LBC. 
R e c o r d  a t  421.



m e t h o d  of d i s s o l u t i o n  a n d  a l l o w  t h e  c i t i z e n s  of  A k i a c h a k  to d e c i d e  

w h e t h e r  to m a i n t a i n  t h e i r  m u n i c i p a l i t y .

B. T h e  L o c a l  B o u n d a r y  C o m m i s s i o n  I n c o r r e c t l y  D e t e r m i n e d  
t h a t  t h e  C i t y  o f  A k i a c h a k  D i d  N o t  S a t i s f y  t h e  S e c o n d  
R e q u i r e m e n t  o f  AS 2 9 . 6 8 . 5 2 0 ( a ) ( 2 )  b y  D e f a u l t .

T h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s '  d e t e r­

m i n e d  t h a t  s i n c e  t h e  c i t y  has no m a n d a t o r y  p o w e r s  it s a t i s f i e d  t h e  

d i s s o l u t i o n  r e q u i r e m e n t  of  A S  2 9 . 6 8 . 5 2 0 ( a ) ( 2 )  b y  d e f a u l t .  R e c o r d  

a t  422. T h e  D C R A  f o u n d  it a p p r o p r i a t e  n o t  t o  r e a d  t h e  s t a n d a r d  

r e s t r i c t i v e l y  b u t  in a m a n n e r  w h i c h  w o u l d  f a c i l i t a t e  u s e  of t h e  

l o c a l  o p t i o n  m e t h o d .  R e c o r d  a t  422. T h e  LBC, on t h e  o t h e r  h a n d ,  

c o n c l u d e s  w i t h o u t  a n a l y s i s  t h a t  t h e  " C i t y  o f  A k i a c h a k  has n o t  

c e a s e d  to u s e  e a c h  a n d  e v e r y  of  its m a n a d a t o r y  p o w e r s . "  R e c o r d  at

671. T h e  L B C  a t t e m p t s  t o  a v o i d  t h e  f o r c e  of t h e  D C R A ' s

c o n c l u s i o n  b y  a s s e r t i n g  t h a t  it " l a c k s  l e g a l  a u t h o r i t y "  a n d  t h a t

"its r e c o m m e n d a t i o n  a n d  c o n c l u s i o n s  a r e  n o t  b i n d i n g  u p o n  t h e  L B C . "

B r i e f  o f  A p p e l l e e  a t  16. N o t w i t h s t a n d i n g  t h e s e  a f t e r  t h e  f a c t  

p r o t e s t s  b y  t h e  IBC, a p l a i n  r e a d i n g  o f  t h e  s t a t u t o r y  s t a n d a r d  

i n d i c a t e s  t h e  c o n s t r u c t i o n  a d o p t e d  b y  t h e  D C R A  is c o r r e c t .  

A c c o r d i n g l y ,  t h i s  c o u r t  s h o u l d  s u b s t i t u t e  its j u d g m e n t  f o r  t h a t  o f  

t h e  L B C  a n d  c o n s t r u e  t h i s  s t a t u t e  in t h e  s a m e  m a n n e r  as t h e  D CRA. 

A d d i t i o n a l  a r g u m e n t s  p r e s e n t e d  in t h e  L B C  b r i e f  c o n s t i t u t e  "p o s t  

h o c  r a t i o n a l i z a t i o n s "  o f  t h e  C o m m i s s i o n ' s  a c t i o n  a n d  as  such 

s h o u l d  b e  d i s r e g a r d e d  b y  t h i s  c o u r t .  S e e  S t a t e ,  C o m m ' l  F i s h e r i e s  

E n t r y  C o m m ' n  v. T e m p l e t o n , 598 P . 2d a t  80.
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1

A p p e l l e e  g o e s  on a t  g r e a t  l e n g t h  r e g a r d i n g  a l l e g e d l y  m a n­

d a t o r y  p o w e r s  s e t  f o r t h  in r e g u l a t i o n s  g o v e r n i n g  d i s s o l u t i o n .

B r i e f  o f  A p p e l l e e  a t  17. U n d e r  t h e  l o c a l  o p t i o n  m e t h o d  o f  d i s s o­

lution, h o w e v e r ,  it is the l e g i s l a t u r e  w h i c h  h a s  s e t  t h e  d i s s o l u­

tion s t a n d a r d s .  Thus, a n y  m u n i c i p a l  p o w e r s  r e f e r e n c e d  as 

m a n d a t o r y  in r e g u l a t o r y  d i s s o l u t i o n  s t a n d a r d s  a r e  s i m p l y  i n a p­

po s i t e  to p r o c e e d i n g s  b r o u g h t  u n d e r  t h e  l o c a l  o p t i o n  m e t h o d .  In 

a n y  ev e n t ,  A p p e l l e e  c o n c e d e s  t h a t  m a n d a t o r y  p o w e r s  d e f i n e d  b y  

r e g u l a t i o n s  a r e  t h o s e  "r e q u i r e d " t o  b e  e x e r c i s e d  b y  a m u n i c i p a l i t y  

u n d e r  A S  T i t l e  29. B r i e f  of A p p e l l e e  a t  17. A  r e v i e w  o f  A S  T i t l e

29 r e v e a l s  n o  s u c h  p o w e r s  for s e c o n d - c l a s s  c i t i e s .

I t  is c l e a r  t h a t  the l e g i s l a t u r e  k n o w s  h o w  t o  d e s i g n a t e  

c e r t a i n  m u n c i p a l  p o w e r s  a s  m a n d a t o r y  w h e n  it  w i s h e s .  S u c h  p o w e r s  

a r e  d e f i n e d  in  A S  2 9 . 4 3 . 0 3 0  b y  d i r e c t i v e  a n d  t h r o u g h  the u s e  of  

the m a n d a t o r y  " s h all" in A S  2 9 . 4 3 . 0 4 0 .  T h e s e  s t a t u t e s  a p p l y  

o n l y  to  h o m e  r u l e  a n d  f i r s t  c l a s s  c i t i e s .  T h e  l a t t e r  s t a t u t e  g o e s  

on t o  p r o v i d e  t h a t  s e c o n d - c l a s s  c i t i e s  m a y  e x e r c i s e  t h e  p l a n n i n g  

a n d  z o n i n g  p o w e r s  w h i c h  a r e  m a n d a t o r y  f o r  h o m e  r u l e  a n d  f i r s t

20 c l a s s  c i t i e s .  T h e  L B C  r e f e r e n c e s  n u m e r o u s  s t a t u t e s  s e t t i n g  f o r t h

21 v a r i o u s  g o v e r n m e n t a l  p o w e r s ,  a p p a r e n t l y  o n  t h e  a s s u m p t i o n  t h a t

22 su c h  p o w e r s  a r e  m a n d a t o r y  f o r  s e c o n d - c l a s s  c i t i e s .  B r i e f  of

23 A p p e l l e e a t  18. S u c h  a c l a i m  is u n f o u n d e d .  T h e  g e n e r a l  p o w e r s

24 f o u n d  in A S  2 9 . 4 8 . 0 1 0  d o  n o t  s p e a k  in t h e  m a n d a t o r y  " s h a l l , "  b u t

25 r a t h e r  a r e  p e r m i s s i v e . 7 A p p e l l e e  a l s o  c i t e s  t o  A S  2 9 . 1 3 . 0 7 0  a n d

26 7It  is t e l l i n g  t h a t  t h e  L B C  c o n c e d e s  t h a t  p o w e r s  it a r g u e s  are
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2 9 . 1 3 . 1 0 0  w h i c h  a p p l y  to h o m e  r u l e  m u n i c i p a l i t i e s /  n o t  s e c o n d  

c l a s s  c i t i e s  l i k e  A k i a c h a k .  M a n d a t o r y  p o w e r s  in A S  2 9 . 3 3  a p p l y  

o n l y  to f i r s t  o r  s e c o n d  c l a s s  b o r o u g h s  a n d  p o w e r s  o u t l i n e d  in A S  

2 9 . 4 8 . 0 3 5  m a y  b e  a s s u m e d  b y  s e c o n d - c l a s s  c i t i e s ,  b u t  a r e  n o t  

r e q u i r e d  t o  b e  e x e r c i s e d .

T h e  L B C  i n c o r r e c t l y  i n t e r p r e t e d  t h i s  a l t e r n a t i v e  d i s s o l u  

t i o n  s t a n d a r d .  T h e r e  a r e  n o  m a n d a t o r y  p o w e r s  f o r  s e c o n d  c l a s s  

c i t i e s .  T h i s  c o u r t  s h o u l d  h o l d  t h a t  t h e  s t a n d a r d  is s a t i s f i e d  b y  

d e f a u l t  as t h e  D e p a r t m e n t  o f  C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  

c o n c l u d e d .  A c c o r d i n g l y ,  p e t i t i o n e r s  ar e ,  a s  a m a t t e r  o f  law, 

e n t i t l e d  to h a v e  t h e i r  p e t i t i o n  a c c e p t e d .

III. T H E  E X I S T E N C E  O F  A  F E D E R A L L Y  R E C O G N I Z E D  T R I B A L
G O V E R N M E N T  IS R E L E V A N T  T O  T H E  D E T E R M I N A T I O N  O F  W H E T H E R
T H E R E  IS A  N E E D  F O R  L O C A L  M U N I C I P A L  G O V E R N M E N T .

T h e  L B C  f o u n d  "it h a s  b e e n  a m p l y  d e m o n s t r a t e d  t h a t  

d i s s o l u t i o n  o f  t h e  C i t y  o f  A k i a c h a k  a n d  t h e  v e s t i n g  o f  all l o c a l  

g o v e r n m e n t  p o w e r s  in t h e  l o c a l  I R A  c o u n c i l  is s t r o n g l y  d e s i r e d  b y  

p e t i t i o n e r s . . . . "  R e c o r d  a t  670. T h e  e x i s t e n c e  o f  s u c h  a g o v e r n­

ment,  w h i l e  n o t  d i s p o s i t i v e ,  is c e r t a i n l y  r e l e v a n t  t o  the i s s u e  

of w h e t h e r  t h e r e  is a " d e m o n s t r a t e d  n e e d "  f o r  l o c a l  m u n i c i p a l  

g o v e r n m e n t .  A p p e l l e e ,  h o w e v e r ,  e r r o n e o u s l y  a s s e r t s  t h a t  the 

A k i a c h a k  I R A  c o u n c i l  is n o t  a g o v e r n m e n t  r e c o g n i z e d  a s  s u c h  b y

m a n d a t o r y  s u c h  as " v o t i n g ,  t a x i n g  a n d  i n d e b t e d n e s s "  a r e  n o t  
s p e c i f i c a l l y  d e s i g n a t e d  as s u c h  b y  t h e  l e g i s l a t u r e .  B r i e f  of 
A p p e l l e e  a t  19.
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e i t h e r  t h e  f e d e r a l  or s t a t e  g o v e r n m e n t s  a n d  t h a t  a c c o r d i n g l y  it is 

i n a p p r o p r i a t e  to c a s t  this c a s e  as  i n v o l v i n g  a c h o i c e  b e t w e e n  

a l t e r n a t i v e  l o c a l  g o v e r n m e n t s .  N a t i v e  g o v e r n m e n t s  in the U n i t e d  

S t a t e s  e x e r c i s e  i n h e r e n t  p o w e r s  o f  s e l f - g o v e r n m e n t  w h i c h  do n o t  

d e p e n d  on  a g r a n t  f r o m  the s t a t e  o r  f e d e r a l  g o v e r n m e n t s  for t h e i r  

e x i s t e n c e .  U n i t e d  S t a t e s  v. W h e e l e r , 435 U.S. 3 1 3 / 3 2 3 - 2 4  ( 1 9 7 8 ) . 8  

T h i s  court, s h o u l d  n o t  l a b o r  u n d e r  the i l l u s i o n  t h a t  IRA c o u n c i l s  

i n  A l a s k a  l a c k  the s a m e  g o v e r n m e n t a l  s t a t u s  as l o w e r  f o r t y - e i g h t  

I n d i a n  tribes.

A  r e c e n t  f e d e r a l  d i s t r i c t  c o u r t  d e c i s i o n  r e f u t e s  n e a r l y  

e v e r y  a r g u m e n t  set f o r t h  by  t h e  L B C  r e s p e c t i n g  t h e  g o v e r n m e n t a l  

s t a t u s  of I R A  c o u n c i l s .  In N a t i v e  V i l l a g e  of T y o n e k  v. P u c k e t t / 

et. a l . / Civ. No. A 8 2 - 3 6 4 /  (Dec. 3, 1986) ( o p i n i o n  a t t a c h e d )  J u d g e  

F i t z g e r a l d  c o n s i d e r e d  t h e  s t a t u s  a n d  a u t h o r i t y  o f  t h e  N a t i v e  

V i l l a g e  o f  T y o n e k  I R A  C o u n c i l ,  w h i c h  is o r g a n i z e d  u n d e r  t h e  s a m e  

a c t  as the N a t i v e  V i l l a g e  of A k i a c h a k .  25 U . S . C .  SS 473a, 476 

(1982). T h e  T y o n e k  I R A  g o v e r n m e n t  p a s s e d  a n  o r d i n a n c e  in 1965 

p r o h i b i t i n g  n o n - m e m b e r s  o f  t h e  v i l l a g e  f r o m  l e a s i n g  p r i v a t e  

h o u s i n g  c o n s t r u c t e d  a t  t h e  v i l l a g e ' s  e x p e n s e  w i t h o u t  the I R A

8"
T h e  L B C ' s  a r g u m e n t  b a s e d  o n  the S t a t e  C o n s t i t u t i o n  a n d  S t a t e  
v. A l e x , 646 P . 2 d  303 ( A l a s k a  1 9 82) a r e  o f f  p o i n t .  B r i e f  o f  
A p p e l l e e  a t  2 1 - 2 3 .  A p p e l l a n t ' s  d o  n o t  c l a i m  the I R A  g o v e r n­
m e n t ' s  a u t h o r i t y  t o  t a x  or  t h a t  t h e i r  e x i s t e n c e  is b a s e d  on 
t he g r a n t  of s u c h  p o w e r s  f r o m  t h e  s t a t e ,  b u t  r a t h e r  t h r o u g h  
the e x e r c i s e  o f  i n h e r e n t  a u t h o r i t y  a s  a f e d e r a l l y  r e c o g n i z e d  
t r i b a l  g o v e r n m e n t .  S e e  K e r r  M c G e e  v. N a v a j o  T r i b e ,

U.S. , 1 0 5  S . C t .  1 9 0 0  (1985).
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g o v e r n m e n t ' s  a p p r o v a l . 9 T h e  I R A  g o v e r n m e n t  s o u g h t  e v i c t i o n  o f  

c e r t a i n  n o n - m e m b e r s  w h o  w e r e  l e a s i n g  h o m e s  in T y o n e k  f r o m  m e m b e r s  

w i t h o u t  t h e  I R A  c o u n c i l ' s  p e r m i s s i o n .

T h e  t r i b e ' s  c l a i m s  for e n f o r c e m e n t  w e r e  d i s m i s s e d  b e c a u s e  

t h e y  a r o s e  u n d e r  t r i b a l  l a w  r a t h e r  t h a n  f e d e r a l  l a w  a n d  as s u c h ,  

t h e r e  was no f e d e r a l  q u e s t i o n  p r e s e n t  to g i v e  the f e d e r a l  c o u r t  

j u r i s d i c t i o n  p u r s u a n t  t o  28 U . S . C .  § 1 3 3 1  o r  § 1362.

C o u n t e r c l a i m s  f i l e d  b y  t h e  d e f e n d a n t s  s e e k i n g  d a m a g e s  b a s e d  u p o n  

c l a i m s  o f  r a c i a l  d i s c r i m i n a t i o n  b y  t h e  t r i b e  w e r e  d i s m i s s e d  

b e c a u s e  t h e  T y o n e k  I R A  " p o s s e s s e s  s o v e r e i g n  i m m u n i t y  f r o m  s u i t  

l i k e  t h a t  o f  a n y  o t h e r  I n d i a n  t r i b e s  in t h e  c o n t i g u o u s  U n i t e d  

S t a t e s . "  T y o n e k  at  21. Fu r t h e r ,  t h e  c o u r t  r e a c h e d  the i s s u e  o f  

w h e t h e r  t h e  I R A  c o u n c i l  p o s s e s s e d  t h e  g o v e r n m e n t a l  a u t h o r i t y  to  

a d o p t  a n d  e n f o r c e  o r d i n a n c e s  e x c l u d i n g  n o n - t r i b a l  m e m b e r s  f r o m  

c e r t a i n  h o u s i n g .  T h e  c o u r t  h e l d  t h a t  s u c h  p o w e r s  a r e  p o s s e s s e d  b y  

I R A  g o v e r n m e n t s P so t h a t  t h e  n a m e d  t r i b a l  o f f i c e r s  w e r e  a c t i n g  

w i t h i n  t h e  s c o p e  of t h e i r  a u t h o r i t y  a n d  t h u s  w e r e  p r o t e c t e d  f r o m  

3u i t  b y  d e r i v a t i v e  s o v e r e i g n  i m m u n i t y .  Id. a t  34.

A p p e l l e e  a r g u e s  t h a t  t h e  A l a s k a  N a t i v e  L a n d  C l a i m s  

S e t t l e m e n t  A c t  (ANCSA) s o m e h o w  i n d i c a t e s  t h a t  I R A  c o u n c i l s  s u c h  

is T y o n e k  a n d  A k i a c h a k  a r e  not g o v e r n m e n t s .  T h e  T y o n e k  c o u r t  

rejected a n y  n o t i o n  t h a t  A N C S A  sub s i l e n t i o  w i p e d  o u t  p o w e r s  of 

j e l f - g o v e r n m e n t .  "T h e  C l a i m s  A c t  d i d  n o t  e x p r e s s l y  c h a n g e  the

T r i b a l  g o v e r n m e n t a l  a u t h o r i t y  as w e l l  as f e d e r a l  a n d  s t a t e  
a u t h o r i t y  to d i s t i n g u i s h  b e t w e e n  m e m b e r s  a n d  n o n - m e m b e r s

-14-
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s t a t u s  of T y o n e k  o r  its IRA v i l l a g e  g o v e r n m e n t ,  n o r  d i d  the C l a i m s  

A c t  e x p r e s s l y  r e v o k e  o r  a m e n d  T y o n e k * s  F a m i l y  P l a n  or O r d i n a n c e  

6 5 - 3 2 . "  Id. a t  9. T h e  f a l l a c y  in t h e  p o s i t i o n  th a t  v a r i o u s  p r o v i­

si o n s  of AI'.v’S A  i m p l i c i t l y  r e v o k e d  t r i b a l  p o w e r s ,  is t h a t  it 

t o t a l l y  i g n o r e s  t h e  f u n d a m e n t a l  c a n o n  of c o n s t r u c t i o n  that t r i b a l  

p o w e r s  o f  s e l f - g o v e r n m e n t  c a n n o t  b e  e x t i n g u i s h e d  e x c e p t  by a 

" c l e a r  a n d  p l a i n "  e x p r e s s i o n  o f  i n t e n t  b y  C o n g r e s s .  United 

S t a t e s  ex. r e l  H u a l p a i  I n d i a n s  v. S a n t a  F e  P a c i f i c  R R . , 314 U.S. 

3 3 9 , 3 5 3 - 3 5 4  (1941); s e e  a l s o  B r y a n  v. I t a s c a  C o u n t y , 426 U.S. 

3 7 3 , 3 9 2  (1976) a n d  s e e  c a s e s  c i t e d  in C o h e n ,  s u p r a  a t  221-225. 

N o w h e r e  i n  A N C S A  a r e  N a t i v e  g o v e r n m e n t a l  p o w e r s  e v e n  m e n t i o n e d ,  

m u c h  l e s s  " c l e a r l y  a n d  p l a i n l y "  t e r m i n a t e d .  S i n c e  A N C S A ,  C o n g r e s s  

h a s  r e p e a t e d l y  e n a c t e d  l a w s  t o  s t r e n g t h e n  t r i b a l  g o v e r n m e n t s  in 

A l a s k a .

T h e  L B C  a l s o  a r g u e s  t h a t  t h e  l e g i s l a t i v e  h i s t o r y  of A N C S A  

s h o w s  t h a t  C o n g r e s s  n e v e r  c o n s i d e r e d  p l a c i n g  t h e  s e t t l e m e n t  l a n d s  

i n  t r i b a l  o w n e r s h i p  - t h a t  t h e  o n l y  t w o  o p t i o n s  d i s c u s s e d  w e r e  

N a t i v e  c o r p o r a t i o n s  o r  m u n i c i p a l i t i e s .  F r o m  t h i s  s i l e n c e  wi t h  

r e s p e c t  t o  t r i b e s  t h e  s t a t e  c o n c l u d e s  t h a t  C o n g r e s s  i n t e n d e d  t o

10

w i t h o u t  r u n n i n g  a f o u l  of e q u a l  p r o t e c t i o n  g u a r a n t e e s  is r o o t e d  
in t h e  f a c t  t h a t  N a t i v e  g o v e r n m e n t s  a r e  r e c o g n i z e d  as p o l i t i­
c a l  i n s t i t u t i o n s  w i t h  g o v e r n m e n t a l  p o w e r s  a n d  n o t  racial 
i n s t i t u t i o n s .  A l s o ,  the 5 t h  a n d  1 4 t h  a m e n d m e n t s  t o  the U n i t e d  
S t a t e s  C o n s t i t u t i o n  d o  n o t  a p p l y  t o  a c t i o n s  of N a t i v e  g o v e r n­
me n t s .  S e e  M o r t o n  v. M a n c a r i . 4 1 7  U.S. 5J5 (1974); F. Cohen, 
H a n d b o o k  o f  F e d e r a l  I n d i a n  L a w  6 5 3 - 6 6 0  (1982 ed.).

E v e r y  p i e c e  of f e d e r a l  l e g i s l a t i o n  p a s s e d  in r e c e n t  years 
d e s i g n e d  to p r o m o t e  t r i b a l  e x i s t e n c e  has e x p r e s s l y  i n c l u d e d
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t e r m i n a t e  t h e m . H  Ag a i n ,  th i s  a r g u m e n t  of i m p l i e d  e x t i n g u i s h m e n t  

m u s t  b e  r e j e c t e d  s i n c e  t r i b a l  r i g h t s  m a y  o n l y  be  e x t i n g u i s h e d  b y  

e x p l i c i t  C o n g r e s s i o n a l  a c t i o n .  A N C S A  w a s  a l a n d  s e t t l e m e n t ,  n o t  a 

t e r m i n a t i o n  act. F u r t h e r ,  t h e  d e c l a r a t i o n  o f  p o l i c y  in s e c t i o n  

2(b) of A N C S A  is e n t i r e l y  c o n s i s t e n t  w i t h  t h e  c o n t i n u e d  e x i s t e n c e  

of N a t i v e  g o v e r n m e n t s .  T h a t  s e c t i o n ,  43 U . S . C .  § 1601(b), m e r e l y  

e x p r e s s e s  a p o l i c y  o p p o s e d  t o  t h e  e s t a b l i s h m e n t  of  n e w  ra c i a l  

i n s t i t u t i o n s  n o t  the c o n t i n u e d  e x i s t e n c e  of  t r i b a l  g o v e r n m e n t s  

w h i c h  p r e - d a t e  s t a t e h o o d .

A n o t h e r  d e f e c t  in t h e  L B C ' s  " i m p l i c i t  e x t i n g u i s h m e n t "  

a r g u m e n t  is d e m o n s t r a t e d  b y  t h a t  p o r t i o n  of t h e  l e g i s l a t i v e  

h i s t o r y  w h i c h  it c h o o s e s  to i g n o r e .  As i n i t i a l l y  d r a f t e d ,  A N C S A  

w o u l d  h a v e  t e r m i n a t e d  a l l  f e d e r a l  s e r v i c e s  to A l a s k a  N a t i v e s  

a t  t h e  c o n c l u s i o n  of  f i v e  y e a r s .  T h i s  p r o v i s i o n  w a s  d e l e t e d  f r o m  

t h e  f i n a l  v e r s i o n  a f t e r  S e n a t o r  F r e d  H a r r i s  s t r o n g l y  o p p o s e d  i t  as 

t e r m i n a t i o n i s t  l e g i s l a t i o n .  S e e  116 C o n g .  Re c .  a t  2 4 2 1 6 , 2 4 2 2 0 - 2 7 ,  

2 4 2 3 4 - 3 5  a n d  2 4 3 7 8 - 8 2 .

T h e  L B C  a l s o  a r g u e s  t h a t  u n d e r  t h e  I n d i a n  R e o r g a n i z a t i o n  

A c t  o n l y  I R A  c o u n c i l s  l o c a t e d  on  r e s e r v a t i o n s  w e r e  t o  h a v e  g o v e r n­

m e n t a l  p o w e r s  a n d  t h a t  a c c o r d i n g l y  e v e n  t h e  f e d e r a l  g o v e r n m e n t

11

A l a s k a  N a t i v e  t r i b e s .  S e e  e.g. I n d i a n  S e l f - D e t e r m i n a t i o n  Act, 
25 U . S . C .  § 450b(b) t h e  I n d i a n  F i n a n c i n g  A c t ,  25 U.S.C. S 
1 4 5 2 ( c ) ;  I n d i a n  C h i l d  W e l f a r e  Ac t ,  25 U . S . C .  S 1 9 0 3 ( 8 ) ;  I n d i a n  
T a x  S t a t u s  Act, 26 U. S . C .  S 7 7 0 1 ( a ) ( 4 0 ) ( A ) .

T h e  e x i s t e n c e  of a m u n i c i p a l i t y  w i t h i n  I n d i a n  C o u n t r y  is not, 
as A p p e l l e e  i n f ers, i n c o n s i s t e n t  w i t h  t h e  e x i s t e n c e  o f  a t r i -
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1
d o e s  n o t  r e c o g n i z e  I R A  c o u n c i l s  as g o v e r n m e n t s .  B r i e f  of A p p e l l e e  

a t  23. T h i s  p o s i t i o n  is b a s e d  on an i n t e r p r e t a t i o n  of d e p a r t m e n­

tal i n s t r u c t i o n s  p u b l i s h e d  in 1 9 3 7  p r o v i d i n g  t h a t  t r i b a l  c o n s t i t u­

tions  w i t h  g o v e r n m e n t a l  p o w e r s  w e r e  o n l y  t o  be a p p r o v e d  for 

r e s e r v a t i o n  c o u n c i l s .  T h e  e x e r c i s e  o f  i n h e r e n t  t r i b a l  p o w e r s  is 

n o t  c o n d i t i o n e d  u p o n  the e x i s t e n c e  of a r e s e r v a t i o n .  Su c h  p o w e r s  

m a y  be  e x e r c i s e d  in " I n d i a n  C o u n t r y " ,  w h i c h  e n c o m p a s s e s  a l l o t m e n t s  

a n d  d e p e n d e n t  I n d i a n  c o m m u n i t i e s  as  w e l l  as r e s e r v a t i o n s .  18 

U . S . C .  § 1 1 5 1 ;  a n d  s e e  C o h e n ,  s u p r a  at  27 a n d  39. M o r e o v e r ,  t h e  

B u r e a u  of I n d i a n  A f f a i r s  d i d  n o t  a d o p t  t h i s  i n t e r p r e t a t i o n  of the 

I R A  or t h e  i n s t r u c t i o n s  in q u e s t i o n .  T o  t h e  c o n t r a r y ,  it a p p r o v e d  

I R A  C o n s t i t u t i o n s  r e c o g n i z i n g  g o v e r n m e n t a l  p o w e r s  for 69 A l a s k a  

v i l l a g e s ,  o n l y  a h a n d f u l  o f  w h i c h  h a d  r e s e r v a t i o n s .  S e e E x h i b i t  A 

to A p p e l l a n t ' s  o p e n i n g  brief. T h i s  c o n t e m p o r a n e o u s  a d m i n i s t r a t i v e  

i n t e r p r e t a t i o n  o f  t h e  IRA, b y  the a g e n c y  c h a r g e d  w i t h  c a r r y i n g  it 

out, a s s u m e d  t h a t  t r i b e s  h a d  g o v e r n m e n t a l  p o w e r s  r e g a r d l e s s  of

w h e t h e r  t h e y  h a d  r e s e r v a t i o n s . 12

T h a t  t h e r e  a r e  f e d e r a l l y  r e c o g n i z e d  t r i b e s  in A l a s k a  is 

f u r t h e r  c o n f i r m e d  b y  t h e  e v e r  g r o w i n g  l i n e  o f  f e d e r a l  c a s e s  w h i c h  

e x p r e s s l y  o r  i m p l i c i t l y  r e c o g n i z e  t r i b e s  in A l a s k a .  In a d d i t i o n  

t o  t h e  T y o n e k  case, t w o  r e c e n t  c a s e s  g r a n t i n g  p r e l i m i n a r y  i n j u n c -

12
b a l  g o v e r n m e n t .  S e e  S h a k o p e e  M d e w a k a n t o n  S i o u x  C o m m u n i t y  v. 
C i t y  of P r i o r  L a k e , 771 F . 2 d  1 1 5 3 ,  1 1 5 8 - 5 9  (8th Cir. 1985); 
c ert, d e n i e d . 54 U . S . L . W .  3 5 5 5  (Feb. 25, 198 6 ) .

T y o n e k  h a s  no r e s e r v a t i o n  a n d  y e t  the g o v e r n m e n t a l  a u t h o r i t y  
o f  its I R A  g o v e r n m e n t  w a s  r e c o g n i z e d  b y  t h e  f e d e r a l  d i s t r i c t

-17-
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1
tions a r e  d i r e c t l y  on p o i n t .  In G r a y b e a l  v. A l a s k a , Civ. No. A  

85 - 6 6 6  ( P r e l i m i n a r y  I n j u n c t i o n ,  D. A l a s k a ,  Dec. 30, 1985) t h e  

f e d e r a l  d i s t r i c t  c o u r t  e x p l i c i t l y  r e c o g n i z e d  t h e  a u t h o r i t y  o f  the 

N o r t h w a y  v i l l a g e  t r i b a l  c o u r t  in d o m e s t i c  r e l a t i o n s  m a t t e r s  a n d  

e n j o i n e d  S t a t e  o f f i c i a l s  f r o m  i n t e r f e r i n g  w i t h  a t r i b a l  a d o p t i o n  

d e c r e e .  T h r e e  m o n t h s  l a t e r ,  in a  c a s e  i n v o l v i n g  t h e  c o n s t i t u­

t i o n a l i t y  of s t a t e  r e v e n u e  s h a r i n g  w i t h  t r i b a l  g o v e r n m e n t s ,  the 

c o u r t  h e l d  t h a t  " N a t i v e  v i l l a g e  c o u n c i l s  . . . a r e  b e y o n d  a n y  

q u e s t i o n  f e d e r a l l y  r e c o g n i z e d  as . . . q u a s i - g o v e r n m e n t a l  

e n t i t i e s . "  A k i a c h a k ,  et al. v. N o t t i , Civ. No. A  8 5 - 5 0 3  

( P r e l i m i n a r y  I n j u n c t i o n ,  D. A l a s k a  M a r c h  3, 19 8 6 ) .

T h e  a d m i n i s t r a t i v e  a n d  C o n g r e s s i o n a l  a c t i o n s  a n d  c o u r t  

d e c i s i o n s  o u t l i n e d  a b o v e  p r o v i d e  a m p l e  s u p p o r t  f o r  t h e  p r o p o s i t i o n  

t h a t  A l a s k a  N a t i v e  t r i b e s  h a v e  t h e  s a m e  p o l i t i c a l  a n d  g o v e r n m e n t a l  

s t a t u s  as l o w e r  48 I n d i a n  t r i b e s .  If t h e r e  w e r e  n o  " t r i b e s "  t h e r e  

w o u l d  b e  n o  c o n s t i t u t i o n a l  b a s i s  f o r  a l l  o f  t h e  s p e c i a l  A l a s k a  

N a t i v e  p r o g r a m s  —  a n d  t h e  " s o l e m n  c o m m i t m e n t  o f  t h e  g o v e r n m e n t  to 

t h e  [ N a t i v e s ]  w o u l d  b e  j e o p a r d i z e d . "  M o r t o n  v. M a n c a r i , 4 1 7  U.S. 

5 3 5 , 5 5 2  (1974). T h i s  c o m m i t m e n t  is f u l f i l l e d  t h r o u g h  the 

n u m e r o u s  B I A  a n d  I n d i a n  H e a l t h  S e r v i c e  p r o g r a m s  d e s i g n e d  to  b e n e­

fi t  o n l y  A l a s k a  N a t i v e s .  A l l  o f  t h e s e  p r o g r a m s  a s s u m e  t r i b a l  

e x i s t e n c e  a n d  th u s  t h e  c o r r e s p o n d i n g  r i g h t  t o  s i n g l e  o u t  t r i b a l

c o u r t .

-18-
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1
members for special b e n e f i t s . 13

Residents of m a n y  N a t i v e  v illages such as Akiachak v i e w  

tribal g o v e r n m e n t s  as the m o s t  d e s i r a b l e  form of local g o v e r n m e n t  

and r e ject the notion that addi ti o n a l  institutions are n e c e s s a r y  

for local governance. See T. Berger, V i l l a g e  J o u r n e y , The 

Report of the Alaska Native R e v i e w  C o m m i s s i o n  at 150 (Hill & Wang

1985) (specifically discus s i n g  the A k i a c h a k  dissolution); c f .

State v. A l e u t  C o r p . , 541 P . 2d 730,737-7 38 (Alaska 1975). T h e  L BC 

is wrong in its asse rtion that there is no such thing as an IRA 

go v e r n m e n t  in Alask a and the decision in this case should no t be 

made w h i l e  operating under this u n f o u n d e d  assumption. The 

existence of such a g o v e r n m e n t  is r e l evant to the inquiry of 

wh ether there is a d e m o n s t r a t e d  need for local m u n i cipal g o v e r n­

ment.

IV. THIS CASE S H O U L D  BE R E M A N D E D  TO T H E  L B C  WITH
INSTRUCTIONS TO A C C E P T  T H E  D I S S O L U T I O N  PETITION.

C o n t r a r y  to the c o n t e n t i o n  of the LBC, this court does  

have a u t h o r i t y  to order the LBC to accept the dissol u t i o n  p e t i­

tion. This p o w e r  is s p e c i f i c a l l y  p r o v i d e d  for in AS 44.62.570(e) 

and s hould be exercised in this case. Such action is not w i t h o u t  

precedent. In State, C o m m 1! Fisheries E n t r y  Comm'n v. T e m p l e t o n , 

598 P . 2d 77,78 (Alaska 1979) the su perior court orde red issuance 

of a l i m i t e d  entry p e r m i t  f o l l owing a f i n ding that the Commission

X T

The State of Alaska too, deals with tribal governmen ts through 
its r e v e n u e  sharing program. AS 29.89.050, repealed and reco-

-19-
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1
erroneously const rued s t a t u t o r y  s t a n da rds reg arding issuance of 

permits. If the s t a t u t o r y  standards for dissolution are met, the 

statute d i r ects that the LBC shall a c c e p t  the petition. AS 

29.68.560. The L B C  d e c i d e d  that the f irst st andard was met. If 

this court determines that Appellants' constr u c t i o n  of either of 

the remainin g a l t e r n a t i v e  st andards is correct, there will be 

nothing for the L B C  to decide, s i n c e  there will be no discretio n 

to be exercised. This c o u r t  has a u t h o r i t y  to enter judgment 

m o d i f y i n g  or setting a s i d e  the e r r o n e o u s  LBC decisio n with 

a pprop r i a t e  instructions. AS 44.62.570(e). The case should be 

remanded w i t h  i n s truct ions to a c c e p t  the p e t iti on and n o t i f y  the 

lieute n a n t  g o v e r n o r  so an e l e c t i o n  r e g a r d i n g  d i s s o l u t i o n  can be 

held as p r o v i d e d  in AS 29.68.570.

C O N C L U S I O N

F o r  the r e a s o n s  stated a b o v e  and in Appellants' o p ening  

brief, this court s h o u l d  r e v e rse the d e c i s i o n  of the Local 

B o u n d a r y  Commissio n.

dified a t  AS 29.68.140, and p r o v i d e s  N a t ives special benefits 
through m a n y  other programs. See e.g. AS 18.10.010-050.

-20-
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A t t o r n e y  for Appell a n t s



N
a

ti
ve

 
A

m
er

ic
a

n
 

R
ig

h
ts

 
Fu

n
d

aio
 

"K
" 

BT
nt

rr
, 

tur
n 

70
s 

AN
CH

O
RA

GE
, 

AL
AS

KA
 

99
30

t 
Tl

Li
rH

ON
I(

90
7) 

27
0-

03
60

1

2

3

4

5

6

7

8 

9

10

11
12
13
14

15

16

17

18

19

20 

21 

22

23

24

25

26
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F O U R T H  J U D I C I A L  D I S T R I C T  

A T  BETHEL

P ETITI O N E R S  * R E P R E S E N T A T I V E  
W I L L I E  KASAYULIE,

Case No. 4 BE-85-00 441 Civil
APPELLANT,

V S ,

L O C A L  B O U N D A R Y  COMMISSION,

__________________ APPELLEE.__________

R E Q U E S T  FOR OR AL A R G U M E N T  

Counsel for Appellant, R o bert  T. Anderson, hereby 

requests oral argu m e n t  in the abo/e c a p t i o n e d  appeal p u r s u a n t  to 

Al a s k a  R u l e  of A p p e l l a t e  Procedure 213.

D A T E D  this ^  d a y  of

B y
R O B E R T  T. A N D E R S O N  
L.A. A S C H E N B R E N N E R  
N a t i v e  A m e r i c a n  Rights Fund 
310 K  Street, Suite 708 
Ancho r a g e ,  A l a s k a  99501 
Telephone: (907)276-0680
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APPELLANT,
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)
)
)
)
)
)
)
)
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)

Case No. 4 B E-8 5-00441 Civil

O R D E R

Oral a r g u m e n t  in the a bo ve c a p t i o n e d  case is hereby sche­

duled for

DATED this day of 19_____ .

S u p e r i o r  Court J u d g e
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1 PRIMARY AUTHORITIES RELIED UPON

ALASKA STATUTES

AS 29.89.011 (Repealed eff. Jan. 1, 1986, § 88 ch 74 SLA 1985)

I N C O R P O R A T I O N  OF CITIES

(a) A  community that meet s the f o l l owing standards m a y  
i ncorp o r a t e  as a f i r s t  class city:

(1) the community h a s  400 or m ore p e r m a n e n t  residents;

(2) the boundaries o f  the propo s e d  city include all areas 
n e c e s s a r y  to provide m u n i c i p a l  services on an effic i e n t  
scale;

(3) the economy of t h e  co mmunity includes the human and 
financial resources n e c e s s a r y  to p r ovi de local services; 
in consid e r i n g  the e c o n o m y  of the community, the L o c a l  
B o u n d a r y  Commission sha ll conside r p r o p e r t y  valuations, 
e c o n o m i c  base, persona l income, r e s ource and c ommerici al 
develop ment, a n t i c i p a t e d  functions, a n d  the expenses and 
income of the p r o p o s e d  city, including the ability o f  the 
c o m m u n i t y  to generate  local revenue;

(4) the population o f  the c o m m u nity is stable enough to 
s u p p o r t  local government;

(5) there is a d e m o n s t r a t e d  need for local government.

(b) A  c ommunity that m e e t s  all the standard s e s t a b l i s h e d  
in (a) of this section e x c e p t  (a) (1) m a y  incorporate as a 
s e c o n d  class city.

AS 29.68.500-.580 (Repealed eff. Jan 1, 1986 § 88 ch 74 SLA 1985).

D ISSOL U T I O N  OF CITIES

Sec. 29.68.500. M e thods  of dissolution. (a)Two p e t ition 
methods m a y  be used to i n i t i a t e  dis sol u t i o n  of home rule a n d  
general law municipalities:

li
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(1) pe tition to the Local Boun dary C ommissio n under r e g u­
lations adopted by the commission; or

(2) the local option m e t h o d  specified in AS 29.68.510 - 
29.68.580.

(b) A  home rule or general law b o rough is dissolved when
its e n tire territory is included within a home rule or
first class city or cities. A c i t y  is dissolved w h e n  all 
its powers become a r e a w i d e  borough powers.

(c) The Department of C o m m unity and Re gional Affairs 
shall investigate a mu nic i p a l i t y  which it considers to be
i nactive and shall r e p o r t  to the Local Boundary
C o m m i s s i o n  on the s tatus of the municipality. The c o m­
mi s s i o n  m a y  submit its re com m e n d a t i o n  to the legislature 
that the m u n i c i p a l i t y  be dissolved  in the manner p r o v i d e d  
for submission of b o u n d a r y  changes in § 12, art. X of the 
state constitution.

Sec. 29.68.510. P e t i t i o n . ( a ) M u n i c i p a l  residents may file 
a dissol u t i o n  petition w i t h  the Department of Community a nd 
Regional Affairs in the f o r m  p r e s c r i b e d  by the department.
The p e t i t i o n  m u s t  be signed by a number of municipal v oters 
equal to at least 25 per cent of the number of votes cast in 
the last regular mun icipal election.

(b) The petition includes

(1) the name of the municipality;

(2) maps, documents, and other information showing that 
the munici p a l i t y  meets the standards for dissolution.

Sec. 29.68.520. S t a n d a r d s . (a)Except as provided in (b) of 
this section, a m u n i c i p a l i t y  may p e t i tion for d i s s o l u t i o n  
when

(1) it is free of debt, or if in debt, each of its c r e d i­
tors is satisfied w i t h  a m e t h o d  of repayment; and

(2) e ither it no longer meets  the m i n i m u m  standards 
p r e s c r i b e d  for incorpora tion by AS 29.18, or it ceases to 
use each a nd every o n e  of its m a n d a t o r y  powers.

Sec. 29.68.530. Review. T h e  Department  of Community a n d  
Regional Affairs shall r e v i e w  a petition  for content and 
signatures and shall return a d e f i c i e n t  peti tion for c o r r e c­
tion or completion.
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Sec. 29.68.540. Investigation. If the petition contains 
the required information and signatures, the Depart ment of 
Community and Regional Affairs shall investigate the proposal.

Sec. 29.68.550. R eport and h e a r i ng.( a)The Depar t m e n t  of 
Community and Regional  A f fairs sha.il report its findings to 
the Local B o u ndary Commis s i o n  with its reco mmendation 
regarding the dissolution.

(b) The Local B o u ndar y C ommission shall hold at least one 
p ublic hearing in the area proposed  to be dissolved.

Sec. 29.68.560. Decision. If the Local B o u ndary 
Commis sion determines that the m u n i c i p a l i t y  fails to meet the 
standards for dissolution, it shall reject the petition. If 
the commi ssion determin es that the m u n i c i p a l i t y  meets the 
standards, it shall accept the petition.

Sec. 29.89.570. Election, (a) The Local Boundary 
C ommis s i o n  shall imme diately notify the l i e u t e n a n t  governor of 
its a c c e p t a n c e  of a d i s s o l u t i o n  petition. Within 30 days 
after notification, the lieutenant gove rnor shall order an 
electio n within the m u n i c i p a l i t y  to de termine whether the 
voters d esi re dissolution. The election is at least 30 and 
not mo re than 90 days after the el ection order.

(b) A  p er son who ij a q u a l i f i e d  voter of the munici p a l i t y  
m a y  vote in the d i ssol ution election.

(c) The lieute nant go vernor shall supervise the election 
in the gene ral manner p r e s c r i b e d  by the A l a s k a  Election 
cede (AS 15). The state shall pay all e l e ction costs.

r

(d) The lieute nant governor  shall c e rtify  the election 
results. If d i s s o l u t i o n  is approved, the lieutenant 
g o v e r n o r  shall declare that the m u n i c i p a l i t y  is dissolved 
e f f e ctive on the date of certification.

Sec. 29.68.580. Succession. The gover n m e n t  succeeding._to. 
a d i s s o l v e d  m u n i c i p a l i t y  succeeds 'tcf'ail its rights, powers, 
duties, assets, and liabilities as p r o v i d e d  in AS 29.18.130 
and 29.18.140.
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1

This is an appeal from the decision of the Local Boundary 

Commission approved December 31, 1985 rejecting  the Petition for 

Dissolution of the City of Akiachak. This C o u r t  has jurisdiction 

to entertain this appeal p u r s u a n t  to AS 44.62.560 and 

2 2 . 1 0 . 0 2 0 ( a ) .

ISSUES PRESENTED FOR R E V I E W

1. Whether the Local Bo undary C o m m i s s i o n  applied the 

correct legal standard in d ete rmining that the City of Akiachak 

still meets the m i n i m u m  standards prescribe d for incorpora tion and 

thus does not meet the standards for dissolution.

2. Whether the Commis sion was correc t in determinin g 

that the City of Akiacha k has ceased to use each and every one of 

its mandatory powers.
s*

t

S TATEMENT OF THE CASE

JURISDICTIONAL STATEMENT

The Nati ve Village of A k i a c h a k  incorporated as a\second
S.

class mun icipality through the p e t ition process in 1974 after a
W — ' \

vote of sixty-one for and eighteen against. A c c o r d i n g  to the 1^80 

census it has a population of 438, ninety per cent of w h o m  are 

Native. The community has had a f e d e r a l l y - c h a r t e r e d  and 

recognized Indian R e o r g aniz ation Act (IRA) g o v e r n m e n t  in place 

since 1948. Record at 408; Con st i t u t i o n  and Bylaws of the

-1-
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Akiachak Native Community, Approved A u g u s t  6, 1948 by the 

Secretary of Interior (attached as a p pellant's Exhibit  A); See 51 

Fed.Reg. 25115 (July 10, 1986). In 1971 A k i a c h a k  was deter mined 

to be a Native V i l l a g e  eli gible to p a r t i c i p a t e  in the Alaska 

Native Claims S e t t l e m e n t  Act. 43 U.S.C. § 1610 (1985 supp).

By 1983 communit y resid e n t s  had agreed  that the m u n i cipal form of 

government was i l l - s u i t e d  to the needs of Akiachak. The IRA 

govern ment is the p r e f e r r e d  form in Akiachak. Re cord at 421.

On Septe m b e r  15, 1983 a joint m e e t i n g  of the Akiachak  IRA 

Council and the A k i a c h a k  C i t y  Council was held at which the entire 

C i t y  Council resigned. The following day the IRA Council adop ted 

two resolutions r e s p e c t i n g  affairs of the City which had now, in X  

the__eyes of the r e s i dents of A k i a c h a k , been dissolved. The first 

ordered  a halt to the e x e r c i s e  of m u n i cipa l powers and forbade 

c onduc t i n g  of regu lar city elections. It also called for n e g o­

tiations with the State of Alask a respe c t i n g  w i n d i n g  up City 

affairs. R ecord at 437-438. As the City still had projects 

u n d erway and funds in the bank, the IRA C o uncil p a ssed R esolutio n 

83j^0jLrJ12 w h i ch d e l e g a t e d  a u t h o r i t y  to an "administrat ive team" to 

carry out city p r o jects and services until d i s s o l u t i o n  was for- 

m a l l y  e f f e c t e d . C S e c o r d ,  Vol. 3 at 53?^) Since then, to the extent 

the City has operated, it "has been functi o n i n g  as a s ubsid i a r y  of 

the IRA .... "(^R e c o r d , V o l . 4 at 117.

This "admin i s t r a t i v e  team" set uf by the IRA operated

-2-
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with the approval of the Alaska State Department of C o m m u n i t y  and 

Regional Affairs (DCRA) and continues to opera te some special p r o­

jects. The City has not coll ected a sales tax since September 15, 

1383, nor has it met or held elections. See Record, V o l . 3 at 

55-60. The city did not apply for revenue sharing funds in fiscal 

year 1986 and is c o nsidered inactive by the DCRA. Record at 672. 

The IRA received  c o m m u nity approval^ pursjuant to a g e neral p l o n h j r m  

to c o l l e c t a two p e rcent sales tax and service tax e f fective July 

1, 1986. It is the on ly o p e r a ting g o v e r n m e n t  in the c o m m u n i t y . 1 

Followi ng the r e sig nation of the City Council, the IRA 

Council called a public m e e t i n g  on N o v e mber 10, 1983 and a vote 

was held on the issue of whether the m u n i c i p a l i t y  should be 

dissolved. The vote was 103 in favor of d i s s o l u t i o n  with 0 

opposed. R ecord at 438. All regi stered voters, Native_and, 

non-Nativo, were allowed  to vote in the e l e ction and partic i p a t e  in
  5

discussions surroun ding the dissolution, regardless of m e m b e r s h i p  

in the IRA. R e c o r 3 at 48. Willie Kasayulie, Presid ent of the IRA

Council, r e c eived a letter dated O c tober 28, 1983 from the 

Commiss ioner of the Department  of C o m m u n i t y  and Regional Affairs, 

Mark Lewis, informing h i m  that as a m a t t e r  of Statb law the 

resignation of the A k i a c h a k  City Council did not disso l v e  the City 

government. Additionally, it was Lewis' u n d e r s t a n d i n g  that the 

City Council woul d not rescind its resignation. R ecord at 49.

^The cont inued existence of the City as a legal entity, 
however, has left the c o m m u nity in a no-man's land vis -a-vis the 
State. A recent Rural D evelo p m e n t  grant applic a t i o n  was returned

-3-



C o m m i s s i o n e r  L e w i s  t h e n  s u g g e s t e d  t h e  C o m m u n i t y  u s e  t h e  l o c a l  

o p t i o n  m e t h o d  f o u n d  a t  A S  2 9 . 6 8 . 5 1 0 - 5 8 0 2  t o  d i s s o l v e  t h e  m u n i c i p a ­

l i t y  a n d  o u t l i n e d  t h e  p r o c e d u r e s  w h i c h  h e  b e l i e v e d  c o u l d  r e s u l t  

i n  d i s s o l u t i o n  o f  t h e  m u n i c i p a l i t y  " w i t h i n  f o u r  m o n t h s " .  R e c o r d  

a t  50. P e t i t i o n e r s  s e e k  t h e i r  r i g h t  u n d e r  S t a t e  l a w  t o  h a v e

a n  e l e c t i o n  t o  d e t e r m i n e  t h e  f a t e  o f  t h e  C i t y .

A petit i o n  for disso lution signed by 62 residents of 

Akiachak was sub m i t t e d  to the DCRA in April of 1984, but returned 

for proper d o c u m e n t a t i o n  of the signatures on the petition. The 

petition was r e s u b m i t t e d  in August, 1984 and was d etermined  by the

DCRA to be in c o n f o r m i t y  with submission requirements. Record at

403. The DCRA issued a twenty-four page "Report to the Alaska 

Local Boundary C o m m i s s i o n  on the Petition for the D issolution of 

the City of Akiachak" (Report) in February  of 1985. R e cord at 

399. The Report r e c o m m e n d e d  that the Local B o u n d a r y  C ommission  

accept the p e t it ion for dissol u t i o n  with the condition that the 

petitioners "clearly d e m o n s t r a t e  that the m u n i c i p a l i t y  will be 

debt free at d i s s olution." R e c o r d  at 423. A  hearing regarding 

the dissolu tion p e t ition was conducted by the Local B oundary 

Commission in A k i a c h a k  on March  2, 1985. Jeff Smith, Deputy 

Commiss ioner of the DCRA, summarized the State a dminist ration's

to the A k i achak IRA Counci l because of the "unique legal c i r­
cumstance of a m u n i c i p a l i t y  still existing ...." Letter to Willie 
Kasayulie from M a r t y  Rutherford, Director, DCRA Mu nicipal and 
Regional A s s i s t a n c e  Division, attached as Exhi bit B.

2The revision of Title 29 of the A laska Statutes resulted 
in the codific ation of the local option m e t h o d  of dissolut ion at 
AS 2 9 . 0 6 . 4 6 0 - . 520. All s t a t utory references are to Title 29 as

-4-



position re specting dissol u t i o n  as follows:

In summary, let me say that the d epartment very 
m u c h  a pprecia tes the efforts which you have made in 
a d d r e s s i n g  this important question through the p r o­
cess p r o v i d e d  in state law, your leadership of 
W illie Kasayu lie and Sam George and the other ones 
have worked, I feel, ve ry closely with the d e p a r t­
ment to ensure that the proper process was followed 
and they are to be com mended for that. We strongly 
b e lieve in the concept of citizens petitionin g the 
go v e r n m e n t  for a hearing  and asking for an election 
to be held w hich will provide the residents of this 
co m m u n i t y  with the oppor t u n i t y  to clearly 
d e m o n s t r a t e  their d esire on the issue. The d e p a r t­
me n t  has r e c o m m e n d e d  that the A k i a c h a k  petition be 
a c c e p t e d  by the Local B o u ndary Comm ission and they 
will p r o v i d e  for an election on the questi on should 
the m u n i c i p a l i t y  of A k i a c h a k  be dissolved. While 
we feel very s t r ongly that dissol v i n g  your m u n i c i­
pali t y  is not the right thing to do, we argue stre­
nuo u s l y  that it's only you, the citizens of 
Akiachak, who can m a k e  that c h o i c e . If the m u n i c i­
pal i t y  is to continu e or if it is to be dissolved 
m u s t  be m a d e  by you. And us in J u n e a u  or in 
A n c h o r a g e  or a n y where else besides A k i ac hak cannot 
ma k e  that d e c ision for you. T h a t 1s w h y  we are 
urging the Local B o u n d a r y  Commissi on to accept your 
petition, let the election be held and let your 
v oice be h e a r d . What ever that dec ision is, the 
state will support you in that d e c is ion and will 
w o r k  with you w h e t h e r  it is to continue your m u n i­
cip a l i t y  or to d i s s o l v e  it to uninco r p o r a t e d  s t a­
tus (sic).

Record, Vol. 3 at 23 (emphasis added).

The Local B o u n d a r y  Commi s s i o n  held a decisional session 

on M a y  18, 1985 and by a 2-2 vote decided not to accept the P e t i­

tion for dissolution. R e c o r d  at 514. A M otio n for

c o d ified prior to the revision.

-5-
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Recons ideration was granted pursuant to AS 44.62.540 and a second 

decisional session was held on November 9, 1985. The Commission 

found that Petitioners had clearly d e m o n s t r a t e d  the City was free 

of debt, thereby complying with the first r equiremen t for d i s s o l u­

tion under AS 29.68.520(a). Record at 6C . Turning to the 

alternative dissolut ion standards co nsti t u t i n g  the second half of 

the test, however, it found the City still m e t  the m i n i m u m  s t a n­

dards for incorporation and had not ceased to use each and every 

one of its m a n d a t o r y  powers. It accor d i n g l y  rejected the d i s s o l u­

tion petition by a 3-1 vote. The Notice of Appeal was filed on 

December 16, 1985.

S U M M A R Y  O F  A R G U M E N T

Petiti oners have been attempti ng to d i s solve the m u n i c i­

pal government in A k i a c h a k  since September of 1983. The w i s d o m  of 

d isso lving a m u n i c i p a l i t y  is not at issue. That  is for the p e o p l e  

of Akia chak to decide. The only issues before this C ourt are 

whether the two standards for d issol ution p r e s c r i b e d  by statute 

are met. The first standard requires that the m u n i c i p a l i t y  

d e monstrat e "it is free of debt." AS 29.68.520(a)(1). The 

Local Boun dary Commis s i o n  found that this st andard was met.

R ecor d at 669. The second standard requires a d e m o n s t r a t i o n  that 

"either [the city] no longer meets the m i n i m u m  standards 

presc r i b e d  for incorpor ation by AS 29.18, or [the city] ceases to

-6-
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use each and every one of its m a n d a t o r y  powers." AS 

29.68.520(a)(2). The DCRA, in its Report to the Commission, 

concluded that both of these requiremen ts had been satisfied in 

that (1) the c o m m u nity no longer meets m i n i m u m  incorporation s t a n­

dards and (2) that the second p o rtion of this standard was 

satisfied by d e f ault because second class cities have no mandatory 

powers. R e c o r d  at 421, 422. As noted, the C ommission  found to 

the contrary.

The uncont r a d i c t e d  alleg a t i o n s  in Petitioners' d i s s o l u­

tion petition, the undisputed tes timony at the Local Boundary 

Commissi on hearing on March 2, 1985 and the unanimous decision of 

the voters at the d issolution ele ction in 1983, c l early d e m o n s t r a­

te that there is no need or desire for local m u n i cipal g o v e r n­

ment. This was ; Iso the conclusion of the Depart ment of Community 

and Regional Affairs. This Court shou ld find that the Commission 

incorrectly interpret ed the a p p l i c a b l e  legal standards for d i s s o­

lution by conc lu d i n g  there isjjio a v a i l a b l e  means by w h i c h  a q u a s i­

functional m u n i c i p a l i t y  m a y  dissolve^. In the face of such 

o v erw helming reje ction of muni cipal g o v e r n m e n t  this C ourt should 

find that the C o m m i s s i o n (a b u s e d its d i s c r e t ion! in finding that 

there is a d e m o n s t r a t e d  need for m u n i c i p a l  g o v e r n m e n t  as required 

for incorporation under AS 29.18.011(a)(5). Thus, the Local 

Boundar y Commissio n is required to a c cept the Petit ion and permit 

an election on the issue to be held. This Cou rt should so order.

-7-



There is no need to remand for further fact finding.

A R G U M E N T

I. The A p p l i c a b l e  S t a n dard Of R e v i e w  Permits The S u b stitution  Of 
The J u d g m e n t  Of This Court For That Of The Local Boundary 
C o m m i s s i o n .

This c o n t r o v e r s y  arises over the c o n s t r u c t i o n  of a State 

statute, not w i t h  issues w ithin the Commis s i o n ' s  area of e x p e r­

tise. In cases where the a p p l i c a t i o n  of agency e .pertise is not 

i nvolved courts m a y  freely substi t u t e  their judgment for that of a 

state agency. M a d i s o n  v. A l a s k a  Dep't. of Fish and G a m e , 696 P . 2d 

168 (Alaska 1985) (citations omitted). "Application of this s t a n­

dard allows the re viewing court to substitut e its judgment about a 

s tatute's m e a n i n g  for the [agency's] i n t e rpret ation even if the 

[agency's] i n t e r p r e t a t i o n  had a re ason a b l e  basis in law." Id. at 

173. "It is the courts whic h have the spec ia l i z e d  knowledge and 

e x p e r i e n c e  in s t a t u t o r y  c o n s t r u c t i o n  and [courts] need not defer 

to an agency 's c o n s t r u c t i o n  of a statute." A l a s k a  Transp. C c m m. 

v. A i r p a c , 688 P . 2d 1248 (Alaska 1984).

The L ocal B o u n d a r y  C o m m i s s i o n  Decision of Dec 31, 1985 

conclu des that "there is a d e m o n s t r a t e d  need for local gov ern m e n t  

services in Ak iachak" w ithin the m e an ing of AS 29.18.011. R ecord 

at 670. The e v i denc e in the R e c o r d  is o v e r w h e l m i n g  to the effect 

that there is no d esire to retain the municipality, yet the 

C o m m i s s i o n ' s  i n t e r p r e t a t i o n  of the law p r e vents an elect ion from

- 8 -
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being held. The Commission and the DCRA Report express confusion 

respecti ng the meanin g of this statute and its applicabi lity to 

this situation. See R ecord at 422-423 and 670-671. Accordingly,, 

this Court need given no deference to the a gen cy in its c o n s t r u c­

tion of the law.

II. The Minimum Standards For Incorporation Are No Longer Met.

The Local Boundary Commission refused to accept the p e t i­

tion for the d i ss olution of the City of Akiac h a k  on November 9, 

1986. The written opinion dated December 31, 1985 sets forth the 

rationale for denial of the petition. Record at 669. The 

Commis sion interpreted the statute incorrectly as a matter of law, 

and abused its d iscretion  in its application of the facts to its 

constru ction of the law.

It concluded that the City c o n t i nued to meet the m i n i m u m  

standards for incorporation. Those standards are as follows:

Sec. 29.18.. 11.Inc orporation of c i t i e s , (a) A  c o m­
mun i t y  that meets the following standards m a y  i nco r­
porate as a first class city:

(1) the com munity has 400 or m o r e  permanent 
residents;

(2) the boundaries of the proposed city include all 
areas n e c e ssary to provide mu nicipal services on
an efficient scale;

(3) the economy  of the community includes the human 
and financial resources necessary to provide local 
services, in c o nsiderin g the e c onom y of the c o m­
munity, the Local Boundary Commis sion shall c o n­
sider property valuations, e c o no mic base, personal

-9-
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1 income, resource and commercial development, a n t i­
cipated  functions, and the expenses and income of 
the pro posed city, including the abil ity of the 
community to generate local revenue;

(4) the population of the c o m m unity is stable 
enough to support local government;

(5) there is a d e m o n s t r a t e d  need for local 
government.

(b) A community that meets all the standards 
e stab lished in (a) of this section except (a)(1) 
m a y  incorporate as a second class city.

The DCRA in its R eport found that "[t]here is 

d e m o n s t r a b l y  very little, if any, support for the municipal form 

of govern ment in Akiachak." R e c o r d  at 421. Accordingly, the DCRA 

conclu ded that the m i n i m u m  standards for incorporation were no 

longer met:

The de term i n a t i o n  of whether or not the petitioners 
satisfy this d i s s o l u t i o n  s tandard rests upon an 
interpretation of the last of the above m i nimum 
standards for incorporation. The petition request 
clearly  demon s t r a t e s  that the muni c i p a l  form of 
g overn m e n t  is not p e r c eived as necessa ry by a 

. P H  substantial number  of commu nity residents. In 
r L?- fact, the opposite is apparently  the case. If an

incorporation e l e ction were held at this time, it
would m o s t  likely f a i l . On that basis, DCRA
concludes that the m i n i m u m  incor poration r e q u i r e­
ments w o u l d  not be met, and c o n s e q u e n t l y  the d i s s o­
lution standard is satisfied.

R ecord at 421 (emphasis added).

The Commiss ion's written decision, on the other hand, states that 

"it was d e t e r m i n e d  that there is a conti nued need for the p r o v i­

sion of basic munic i p a l  types of local g o v e r n m e n t  services in

- 1 0 -
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Akiachak." Record at 670. Accor dingly, since the other four stan- 

dai > for incorporation were still met, the Comm ission found that 

the second standard for d i s s o l u t i o n  was not satisfied. The

Commission is wrong. When there is no/desire) for m u n i c i p a l

government, there can be no need for such government.

The local govern m e n t  clause of the State Consti t u t i o n  

expresses a policy favoring "maximum local s e l f - g o v e r n m e n t  with a 

m i n i m u m  of local government units A l a s k a  Const. Art. I, sec.

1. The citizens of A k i a c h a k  o b v i o u s l y  feel that a g o v e r n m e n t  

in addition to their IRA g o v e r n m e n t  is not necessary. See R e c o r d  

at 47. If that is their will, stat utes p e r m i t t i n g  d i s s o l u t i o n  of 

overlapping units should be l i b e r a l l y  c o n s t r u e d  in a c c o r d a n c e  with 

this Con stitutional p r e f e r e n c e  for local con trol and decision  

making. A  liberal c o n str uction was not a d o p t e d  by the Local 

Boundary Commission. Further, under the C o m m i s s i o n ' s  d e c ision 

there appears to be no way a fui cti oning g o v e r n m e n t  m a y  dissolve. 

Record at 227. If that is so, the "local o p t i o n  method" of d i s s o­

lution is reduced to a m e a n i n g l e s s  provision. fThe local option

method is intended to a l l o w  local r e s i d e n t s  the option of 

dissolving their functioning mun icipality. f v  q  t L  - Q  C  •

"7

W h eth er a "demonstrat ed need for local government " exists 

cannot be determined  in a vacuum. It m u s t  take into account the 

views and wants of the citizenry. Otherwise, functioni ng m u n i c i­

palities could never dissolv e —  because, v i e w e d  objectively,

- 1 1 -
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there will always be a need for some "municipal type services." 

Ajuin, the dissolut ion statute would simply be a nullity. The 

people of a city might, however, prefer to p r ovid e "municipal 

type" services through other organizations, such as v o l u n t e e r  fire 

departments, co-ops, p r i v ^e_^en ter p rise or as in the case of 

A k i a c h a k , ^through theif^IRA g o v e r n m e n l ^  The Commission, however, 

threw up its hands and found that if there is a need for the type 

of services ordi na r i l y  provi d e d  by a m unicipality, d issoluti on is 

prohibited. This constructi on of the law could not even w i t h s t a n d  

the "reasonable basis" test much less pass m uster under the 

"substitution of judgment" standard.

Former Local B o u n d a r y  Commission  C h airperson Smythe noted 

that "the process of incorporatio n and dissolutic? c~ cities is 

sort of like getting m a r r i e d  and divorced, it's a _ easier to 

get into than out." Record, Vol. 4 at 114. Chairman  Etter and 

members  Hanson a nd Bettisworth of the Commission, each of w h o m  

voted to reject the Petition, expre ssed their views a c the d e c i­

sional session on November  9 that a change in State law w o u l d  be 

ne c e ssary to a l l o w  v illages such as A k i a c h a k  to d i s solve  their 

municipalities . Record at 228, 230, 232. The C o m mi ssioners are 

in error. Under a p roper interpretat ion of the lav;, d i s s o l u t i o n  ) 

should have been p e r m itted w i c h o u t  additional legislation. The 

existing st atu t o r y  scheme was obvio u s l y  intended to make the 

d i s s o l u t i o n  of munici p a l i t i e s  a matter of local choice, just as

- 1 2 -



The Commis s i o n  itself noted that it has been "amply 

demonst rated that disso l u t i o n  of the City of Akia chak and the 

vesting of all local g o v e r n m e n t  powers in the local IRA Council is 

strongly d e s i r e d  by petiti o n e r s  R ec ord at 670. The DCRA

concluded that an i n c orporatio n e l e cti on w ould certainly fail if 

held at this time. R e c o r d  at 421. If this were equally clear 

when evaluating a petition for incorporation, surely the Local 

Boundary Commissio n w o u l d  d e t e r m i n e  that the m i n i m u m  standards for 

incorporation were not met. This w o u l d  be true even if the 

Commission members s e nsed a need for the p r o v ision of municipal 

services. AS 2 9 . 6 8 . 520 does not a u t h o r i z e  the Local B oundary .. 

Commissi on to subst i t u t e  its subj ective judgment for the will of 

the p e o p l e . P e t i t i o n  proce s s e s  are a v a i l a b l e  to effect the needs 

of the affected citizens, not to r e s trict local control without 

good r e a s o n . 3

th e d e c i s i o n  to i n c o r p o r a t e .

m i n i m u m  standards for inco rp o r a t i o n  are not met within the m e a n i n g  

of this statute. Thus, a d i s s o l u t i o n  e l e cti on m a y  be held to 

deter m i n e  the actual w ill of local residents. Where there is no 

will to have a city, there is no need. The fact that local 

leaders were r espon s i b l e  enough to ne gotiate with the State and

■̂ The State does have an interest in looking out for the 
creditors of cities w h i c h  dissolve, both b e cause of the State's 
o blig ation to protect cr editors and beca use the State is the suc-

 v> This Co urt should hold  that if a p e t itio n demonstrates a
✓

likeliho od that an i n c o r p o r a t i o n  e l e ction w ould fail if held, the



walk through the charade of having a "functioning city" in order 

to wind up city affairs, should not preclude com munity members 

from having a vote on the question.

III. The City Has Ceased To Use Each And Every One Of Its 
Mandatory Powers.

In addition to requiring a c c e p t a n c e  of a p e t i tion for 

d issolution when the m i n i m u m  standards for incorporation are no 

longer met, a petition m a y  be a c c ept ed if a City has ceased to use 

each and every one of its m a n d a t o r y  powers. The DCRA, in its 

Report, concluded that this standard was satisfied by default 

since second-class cities have no "mandatory powers." R e c o r d  at 

422. Under the statutory scheme only h o m e r u l e  citi.as._and first 

class cities have m a n d a t o r y  p o w e r ^ ^ ^ e e ^ A S  29.43.040 -.105 (now, 

c odified at AS 29.35.250-260). The second-class city of A k i a c h a k  

has demonstrated it is free of debt and has not exercise d a n y  man-" 

d a t o r y  powers. Accordingly, as the DCRA concluded, under the 

terms of the statute, the c o m m unity residents are e n t itled to a 

vote on the dissolution question.

C ONCLU S I O N

The residents of the c o m m uni ty of A k i a c h a k  have no desi ie

cessor government to d i s s olved cities. AS 29.63.580. This l e g i­
timate interest was s atisfied here since the city was found to be 
free of debt.

-14-
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1 to m aintain a municip al government. The State municipal g o v e r n­

ment code provides for incorp oration by a petition and election 

process and for disso l u t i o n  by the same process. Where there is 

no desire for m u n i c i p a l  g o v e r n m e n t  there necess a r i l y  is no need 

for it. The City has o p e r a t e d  under the auspices of the IRA 

govern ment in a limite d c a p acity since 1983, but according to the 

Local Boundary Commission, that will p r event it from ever meeting 

the standards for d i s s o l u t i o n  under the local option method. As a 

result the community is in legal limbo. The City must be 

dissolved to enable the c o m m u n i t y  to p a rti cipate in programs for 

unincorp orated areas and m a n a g e  its affairs in an o r derly fashion.

The Local B o u n d a r y  C o m m i s s i o n ' s  c o n s truction of the s t a­

tute is unreasonable and thwarts the a b i l i t y  of communities to 

determine their local form of government. This Court should 

reverse the Local B o u n d a r y  C o m m i s s i o n  decisi on and order a c c e p­

tance of the p e t i t i o n  for dissolution. At that p oint the eligible 

voters of Akiachak m a y  d e c i d e  whether to m a i n t a i n  their m u n i c i p a­

lity.

DATED \ 0 A ° [ ^ L

R e s p e c t f u l l v  submitted,

By; "~Y . A  .
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