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protected.'”  Some courts, however, have overlooked or ig­
nored this distinction.'3’

These guarantees protect a right lo keep and bear arms 
for militia use,140 as a deterrent against oppression,141 and for 
defense of self, home and property.14* Some courts delving

1 “ *5 S t a t e  v  K * . - j ! e r ,  2 r 9  O r .  2 2 9 .  6 1 1  P  2 d  0 1  i I ' j m i ,  P t u p l e  v .  I l r . .w n ,  2 * .  
M . . i i  2 * 7 .  2."5 N  i V 2 1 3  1 1 9 3 b .  *‘M« - r e a v e r .  t h e  c o r v t i t u t i r . r a l  d i l a t e  o v e r  l i ua  * «  
t u r  |l? .o  CoNwiT .  ar t .  I ,  \  3 2 )  u n d e r s c o r e s  t h e  ( rarr . i rs*  i n t e n t  t h a t  U n  p u r p o s e ,  
r o t h i r  t h a n  o n e ,  w e r e  s e r v e d  b y  t h e  s e c t i o n . ”  S c h u b e r t  v .  D i l l a r d .  7 3  ! . . d  l ) c c .  51t> 
3 5 S  N  E  2 d  1 3 3 9 ,  1 24 1  t l n d  A p p .  1 9 b0 l .

l ; i j .  S t a t e  v .  S w a n t u n .  1 19  A r i l .  1 3 1 .  WJi P . 2 d  9 4 .  9 9  I A r i z  A p p .  I ' j S I I
• "* : h o rm * a *  are recognized in  c iv ilized  w a rfa re"). I t  is h i^h lv  d a u h tiu l th a t the 
F ram ers  fe lt th e  ru les o n  war arm s, fo rm u la te d  in  in te rn a tio n a l conventions. have any 
a p p lic a tio n  to  o m an o r w om an u t in g  a u -a p o n  com m only  k tp l  by m e people a p t i .s l 
»r. a rm ed  r..fcbcr w h o  is underge.ng d re g  w ith d ra w a l sym ptom s

I n  S t a t e  v .  U u l e .  i d  T t z .  1 2 5 .  4 2 4  * 16 75 1 ,  t h e  «n.»rl r e v i e w . d  t h e  t e x t  o f  t h e  
C‘ r . s t i t u l i o n a l  g u a r a n t e e ,  a r .d  * u  e a r l i e r  d e r i s i o n  in t ’n » ; lo h  v .  s t a t e .  3 5  T u  4 7 1  
( t h a t  u n l y  u r m s  i u i t n M e  f u r  m il i t i a  u s e  n r c  pn>:t t . *. cd.  a r . i  fur . v. ludc -1  wi* " d o  
r .at  a d e p t  t h e  o p i n i o n  e x p r e s s e d  t h a t  t h e  w . , r d  ar rn V ,  ir. t h e  Bi ll  c f  K i ^ h t . . r c f i n  
r.r.l;. t o  t h e  u r m s  c f  a  m i l i t i a m a n  o r  s o l d i e r  S i m i l a r  c b u ' c i  in t h e  C o n s t i t u t i o n *  u f  
e t h e r  S t u t e a  h a v e  g t n * r a l l y  b e e n  o m i t r u c d  L> t h e  c o u r t *  -> <;.ir g  t l i v w .  r.i arm *  in u 
rr. r e  c .  r r . p r t h t . n n v e  s e n s e . ”

1 1U. K a L b . t t  v  L e o n a r d .  .16 C  , n n  S i i f c r  l»iH    1 ! : \  J i  :  • ; . * l  * l 9 7 y l , I Y . »

\ !c * l l n . w n .  2 5 1  M u h  1 2 7 .  5 29.  2,}5 N  W .  -'43. 2 1 6  U ‘* . b  r .»t< i».. ni  t • u  rnilili.i
e - r . p  r J  o f  a l l  u b l c - b o d i c d  m t n ’ l, S t a l e *  \ K c . . d * r ,  J - j  O r  7 j .  . f . l  t  1' 2d  Ul .  9 9
* 1 9 : t •) T h e  p o . * v  u n d  t h e  i m h t i a  u r e  Ik>i!. r  n . pr i v .  d  i f  a l l r  I. *2.i d  it.i-n jn - l  I. t h  
(■ vr f crn.  the *  s im i l a r  fun c t i i . r . i  o l  R i dH i tn in i r *  t h e  p u h l K  < r d c r ,  w i t h  ||.e unli t* * In  in,: 
U n d  t x d j . i v e l y  f o r  d i s o r d e r *  w h i c h  t r a d i t i o n a l  c c . i l  ua' .h or . t i .  ■* a r e  u n a b l e  t u  p r c *  
\ ir . t -  b e . p i l e  t h e  t s A t e r . c e  o f  a  U r g e  b o d y  r f  p n . f n t i G r . i l  l a w  m f u r a m i r . t  i d h c r r i  
t h e  j # u i s e  is st il l c a l l e d  o n  o c c a s i o n  in a p p r e h e n d  c r im in a l s  O n  ' . r . e  ti. 1977  a  |>mvc 
w n  s e n !  t o  - . e ar . ! :  f o r  t i k i  m u r d e r e r  T K - ^ J u f e  H o h i r t  I M n d v  f i l l o w m , :  h i t  i»c«*;»r 
f r e n i  i h e  c u o r t h . ' i i i O  in A s p v n .  C i I .  r a i n  I I  Mi  m i v  T o *  I 'l t . t i  i n s t r . ‘s f it s**
i . t n  1 7 j  V J  ( 1 9 a0 i .  I l e c i n t l y  a  C u l i f n m u  p . .  m  u p p r e h t :*1* I  tw«. i M i r .  / b«  . W i t - /

*j. A m  I l i r i L r i s s  a t  6  ( J u l y  lU ad l  

t t l  C a r l t o n  v .  S t a t e ,  f  I I . a  I .  . , >  >.* ;< 6 ,  4 * *  i l ’ i l d  p r .  t f i t i n g  t lu ’ in 
•r. . i  * ^ g u i n s t  o p , » r i » u o n  e n d  p u b ' i r  i r .t r i go"! .  F ’ dt** •. K * - d » - r  . - • » » :  t ' ». , 0 1 1
I - .1  *1. *j 7  t l ’J ^ I

14 d h u b  b i l l s  1 .HM fd ,  !*. (■■.I'll y  tj • / I  "1. I t  A  .  I  • I ' l l !  •. I  » «
n f u r  la i i . i -h t c l  n , ; b l  tw b r . i r  u rn ,*  h i  «i l f c!* . a  M  *rt> ir.t*r* • I t i t i r b r  i «’.»f
* , r .  J u d  S o  2.1 til',I, C6<i i F l a  t 'j7.M l “ I. r h u t i n o , ;  p irj. •> i.r I  • :!<•• j.r ■' i m u  id 
tl n f  j n r v c n s  a i . d  p f - p e f t v " ) .  D u M i  y M u i r .  !*••>, .  I •••2 e *  . i  M  i l * » - M  

.  r r  I., t h *  pr. plr t h . 1 ri# bt t . \tty w«-.; ••*.. I r ti • r ; : i i ., W i t•. »• *
441 ‘ r  I f i n  2 3  7 i * i ,  i ' l l .  T i i J . )  d i n  I ' l i b  I • r i m  1 1 • . t . • i if  ■ b  I '  y t i  * g i u u y l

♦ • • I t » I t l i t  n i . t i  i . e e  * f  a  p i s t w l  i n  t i n  i*1 h V* t  o f  o i  a 4. '  t t i n l  !-• - h o d  t i n  v  *if*

I f  i v r l i r g " ! .  M o t l e y  v  K t l l , 4, ; g .  7<j l iu)  H u  I In .  1>-* S  I . . I  I .  “ I *H» * I 4* I  b l »
1 •• *" r i ,  I  i n u f c i n y  u p p h . u t i o o *  *•.n. lu . I e  n t  t i , .  < • :» 4 . •* i • l i i . n o

I • * • I f.l I"tiiillliriit> til. • • j r!' • Its III I f| j . nt I | 4 . •» V'.- • !••*
H r M ind, -.i.iiift v I *». r.i I I i ! I I \; |* I '•
• I l t, M o t i o n  p r . y i . t i i  I. ♦ •iti/iOly It ..  *i lit I i t -  ' t l| > • .M i l '

1932) State Constitutions and the Right to Hear Arms 211
into the historical reasoning behind the inclusion of the guar­
antee were searching for precedent to be used in allowing the 
legislature to regulate what was textunlly an unconditional 
right.14* The conclusion that the constitution "has neither ex­
pressly nor by implication, denied to the Legislature, the right 
to enact laws in regard to the manner in which arms shall be 
borne"141 was reached by focusing on the qualifying language 
in the English Bill of Rights "that the subjects which are 
Protestants may have arms for their Defence, suitable to their 
Conditions and as allowed by law. . . .  We have taken this 
brief notice of the English statute, as it may serve to aid us in 
the construction of our constitutional provision."143 In up­
holding a concealed carrying statute, one court nevertheless 
recognized that in this country the Constitution and not the 
legislature is supreme:

We du not desire to be understood as maintaining, that in 
regulating the manner of bearing arms, the authority of the 
Legislature hus no other limit than its own discretion. A 
statute which, under the pretense of rcguluting, amounts to

f c i. jc*') , I V t t p l e  y. 7 . i n l l c ,  2 1 9  M i c h  k»i5. — , 1 :' J N . W  9 2 7 .  9 2 9  ( 19 2 21  ( " l o  p u * U s *  a 
i t vul - . t ' f  j. ir t in- l i j j i tuti .i l c t k - f e n n 4 r f  t h f f  p < r * u n  n r . J  p r o p e r l y ” ) .  S ' .uU -  v .  K t i i ' t r ,
Ste'J O r  1 5 9 ,  r.i | | V2 J  9 1 ,  1<.“J  ( | y -  ll r ' i r . c l u d c *  n r ijjht  t u  p i » y c . i  c t r M i n  a r m *  f*#r
d r f r r . y e  <-f | > r«.•:» oi. I  p f i . p y r t y ” ). C i .m m » . n w t a l t h  v .  K u y .  2 1 H  I * a  S u p e r .  7 2 .  — , 2 7 2  
A  - ii  272*. 2 7 h  7*J i l i f T u i .  c u e  *ui  i lh . r / y .u ' id ,  4 1 :  I 'a 3U 7 ,  2 9 2  A ‘2 d  4 1U *1 9 7 2 1  C't f. 
t -  m  a r n .5 in d c f c r . s e  u l  t i . c n .^ c l yc * .  t h c i f  t»fupc.r i> ar .d  t h e  S t j l e * ' ) ,  S t a t e  v .  b u k e ,  4 2  
T n  4 15 .  4 1 4  U & 7 5 I  (” .\ucli a m . ,  a- a r e  o . m . m t n l y  k e p t  . . or .d  a r e  a p p r o p r i a t e  f o r
o p e n  a r .d  m a n l y  u r e  in s e l f  d ( ! e n * e " h  S t a t e  y. H*  . e n t lm ) .  7 5  V l .  2 9 5 .  2 9 7 .  5 5  A .  C I O
Il ftO. ll  t ’ T h f  I ' l ' i p l c  < f  t h e  M a t *  h . r . r  a n* ;li l t o  h e a r  a r m s  f o r  t h e  d*- f en*L*  o f  t h e m *  
♦ r j v i s  'l; Ct tr t ic li l  v .  S t a t e .  0 * 9  I' 2 1  c4'.**. n71 «\Vyu  I'Jft'JI ( t h e  r i » ; h ^ r i t e n d i  t o  “ d e *  

f tndij i , :  tl.**' S l a t *  *>r h i m - t i r *
Im I'i o p l e  y X i r i l l o .  219  M.,h I. .J7, _ . l : J  V.' 9 2 7 ,  9 2 1  ( I 9 2 2 ) .  t h e  c o u r t  * u m  

i n „n / t i l  t h e  d c i t n « r  o f  - r l f  a n d  > ta t i  i' n r o r ' - t c  a* I ' . l l ow -
'I It . t r u e  inrunui^: o f  t h i *  prov»-«i. ri • w e l l  p l a t e d  in t lx  C" i i* t i t u t i o i i  o f  t h e  
i t . i l t  *,f l ’"I i .»mlw * 11.lit Hit* f i jd .t  '4 r* .  p« r».oii t o  V« t|t o n d  b e a r  a r m *  lit 
t li f i  n P w| I n .  I.. i . , . . p ,  r .. . fj a n d  pr*  p e r t ; . , • :  in ai d  o f  t b e  c i v i l  p n w e r  u b e n  
t h i  f t  It* loMti il ly  -  i ini i toi icd . i lutM b .  i t i l e-1 m  fp i t  t l i nn ,  b u t  n«>1 Imii ; h e r e i n  
t o r i i a i n . d  Nt. ,11 I , ,1 s r i t l r i f l  t o  j u t i i \  th *  p f U t M i f  •'! varryii ip*  r o n r e a l ' U

Hi •. ■ A r m  I* 2  i l * ”
I ) i tt< \ l i e .  I I M. t 1 1 . .  . \ t  I r t  I I  ilt«l*»i 
I I I  /•.* . . I  *«.'*•
I I *  I I ll* *•!' !:•*• t v *  < ll' n't A* ; I I . , v  r i ll, I II*  »l»* M f p i m o l l  I . IA  ii* •

M *  i t * .  I • 1 1 1 1 1" • • I  a w  I t * I ' l i , *  ■ I n* <• rnini.tt l a w  .«id n ,t p r e y *  r,l I f  *
I * .** * l ‘ »l 4 i p a  , i  I ! , ». ••  I* i  v I , i *  *»7 l i n t  I t .  |< 7  ’ • • i l l , :  l i p .

y n . p . l  |*. ' I , .  « t  I  •• . ,. :•* I  • . | f .  ' . t v - ,  in  4,|. i ' i l l  |« «»i. I t .  i

> n  • it ;  Ii it 11 • * in i  i*
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1
1 a destruction of ihe right, or which requires urms lo he so
2 borne us to render them wholly useless for Ihe purpose of
^ defense, would be clearly unconstitutional.1*'

The delving into the historical reasoning and the intent of 
•A the Framers has also led to the conclusion that the right to
§ bear arms, like any constitutional right, is an important guar-
- antoe requiring liberal construction.'*’ The Constitution is the
\ supreme law, and courts are not to substitute their judgment

for that of the Framers and the people who adopted il as to 
 ̂ what the guarantee should protect or to indulge in conslitu-
• tion-making under the guise of interpretation.'**

In searching for guidelines to set the margins for conduct 
protected by the right to bear arms in defense of self and 

■* state the focus has been on the literal interpretation of the
guarantee. If the conduct can be characterized as essential fur 
defense of self or defense of the state, it will be protected.'*’ 
This analysis cuts both ways. The purpose of defense of self 

, and defense of state is also used to limit the rights guaran-
* teed.1”  Under this analysis, a statute against concealed carry

I IG. S ta t e  v. I tc id ,  I A la o t GIG-17. 35  A m . Ik c  47 ( l a  til)
1 4 7  " [C Jo n v t i t t i t i . i n a!  p r o v i s i o n *  f u r  t h e  ^ t c u r i t y  u f  p e r v u * *  u m l  p r o p e r l y  ' h u u l d  

h e  h h r r u U y  c o t i a l r u t d  A  t l o s e  a n d  l i t e r a l  cnn s t r u i t i * * n  d e p r i v e - *  t h e m  u f  h a l f  tl-.ctr 
i d . u i c y ,  u r  I  I c s J *  t o  g r a d u a l  d e p r r c i o t u m  u f  t h e  r ij ;h t.  a s  i f  il t n r o M i d  m u r e  in 
x'j un d  t h a n  in s u L - t a n c e .  I t  i t  t h e  d u t y  J  c o u r t a  t u  L e  w a t c h f u l  fur  t h e  c o n s t i t u t i o n a l  
n ^ h t *  u f  t h e  c i t i z e n ,  a n d  e g m n s l  a n y  s t e a l t h y  e n c r o a c h m e n t s  t h e r e o n  " U u y d  v.

! U n t ie d  S ta t i  v. 11G U  S  GIG. 63 5  (1886). “ T h e  m a in te n a n c e  u f  th e  r ig h t  to  L ia r  arm *
i> a  rr. *>t e s s e n tia l  o n e  tu  e v e ry  f r te  p eo p le  a n d  s h o u ld  n o t Le w h itt le d  d o w n  b y  t r i h
m ea l c o n s tru c tio n * ."  S ta te  v. K t r n c r ,  181 N .C . 5 7 4 ,    107 S  K. 222 , 224  11921)

U s  S t c .  e g  . S c h u L e r l  v Ut H urd . 73  Ir.d . D ec. 510 , 294  N  K 2d 13 0  l ln d .  A pp 
l."5 ii. v l*.*m n»i*nw tulih. 12 K}» (2  l u t U  90. 1.1 A m  ( h e  '251 I ln 2 2 ) . S la te  \  
L e v ! t f ,  2 89  O r 359. G14 l '.2 d  91  (1930)

1 49  S c h u b e r t  v l i f l l a r d .  7.1 I n d .  D e c .  51 0.  3 9 8  N  K  2 d  la.i'.l i ln . l  A p p  I'.i.sht 
l w i n r»  ' s i i f - i M m u "  is A s s e r t e d  t.i a  r e a s o n  f o r  d e s i r u . g  a l i t e n - r  t o  t a r r v  j  p i s t o l  t liv 
h c t n v e  c a n n o t  b e  w i t h h e l d ) .  W u ' - s o n  v  S t o n e .  4  S o .  2 d  70 0 .  T u  t 1 19 4 1 ) .  In  I t u r r ow l v  
c o n s t r u i n g  a  s t a t u t e  t h e  r i g h t  t o  L e a r  o r n n  u m  V r p t  in m i n d  " I l  i * uun* i  hi- » .u d  t h a t  
it { t h e  p i s i  I) i s p l a c e d  in t h e  c a r  o r  a u t o m o b i l e  f o r  «jii1«iaf«il p u r p o s e * ,  h o t  »m t in 
o t h e r  L a n d  it  w. t> p l j u t l  t h e r e i n  e x c l u s i v e l y  f o r  dc f t- i i-uv t-  u t p r .  t n t r . i -  piirp<*s« s 
I h e  s i p e o p l e ,  m  t h e  m i u n  u f  t i n  w r i t e r ,  n h u u l d  n o t  hi* L r j h d r d  u *  t  n n u i i u U  in t h e i r  

r l l " f t  u f  s e l f  p r e s e r v a t i o n  a n d  p r o t e c t i o n ,  h o t  ah t - t i ld  L e  r < c o g n i z e d  a m i  u . o r d t d  t h e  
lo l l  r t g h i *  o l  I r e e  e n d  i n d v p r i i t l e n t  A m e r i t i i n  n t i / e n s  “

r»*t C u r i o  Id  v  S t . it*-. C. 19 |‘ 2d Wi5. > T I  ( W y u  U * j i  <|i |..m  p o  . m g  g t m  *.|
It n»* o lh u n t-il L h o o m  re* • v o l tn  r  n i s t . d  ).• u n *  *'i|* fi n<|o i! |L»- M ol* o f h tii. * ll* i 
In  o n o .r  h  r iom  inv«.U m g th e  k illin g  n f tw o «|* p o ly  *h» n ll>  1 f «*#•»; I "  t i fn * l  Mu »• w ho 
*• ft d r u n k , i t ir r .  d  a  p .« l* ,|««•-1 v a lid , a n d  b r e a th e d  th e  p i j t i-  L> ‘ Inu iiing  tl o | | ,  t h r  
t i  irl I r u d i t t l  a*id* a righ t tn  l.eur h m .*  c la im  w ith  a  ik m - i* • u n e n t  t h a t  il*e lig h t

ing would have no connection with the right to bear arms, the 
rationale being that a regulation of the manner or place where 
arms may be borne does not destroy the right when viewed in 
terras of the purpose. Protection of self or state can be main­
tained by the open wearing of arms.'"

This guarantee has on the whole been more effective in 
safeguarding the individual's right to bear arms because the 
inclusion of the words "defense of themselves” or “defense of 
self’ has compelled courts to reaffirm the fundamental right 
to bear arms in self-defense,'”  a right subject to being swept 
away under a loss specific provision.1”  Thus courts have not 
hesitated in striking down weapons possession laws,1”  laws on 
carrying weapons,1”  and a law requiring the forfeiture of a 
pistol for violating a misdemeanor carrying statute.1”

As with each constitutional guarantee, a balance must be 
struck between the individucl's right to exercise that guaran­
tee and society's right to enact laws that will insure some sem­
blance of order. As these interests will necessarily conflict, the 
question then becomes which party should accept the en­
croachment on his right. Courts have allowed the encroach­
ment on an individual's right on several theories. The permis­
sive language in the constitutional guarantee has been used to 
sanction the requirement of a license to carry repealing ritics
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w a s  n u t  d i » . 6 »u-J t o  p r u t e r t  u  m a n  " w h o  is p r u n e  t u  l o a d  h i *  f c t o m u i h  w i t h  l i q u o r  o n d  
h t i  p o c k e t *  w i t h  r e v o l v e r *  u r  d y n a m i t e ,  u n d  m a k e  o f  h irn- . e l f  u  d a n g e r o u s  n u i s a n c e  t u  
s o c i e t y  " C a r l t o n  v .  S t a t e .  6 3  F l a  1. - . 5 8  S o  4 h u ,  4 8 3  U O l ' J ^ T h u  d i c t u m ,  h o w e v e r ,
w a j  u n n e c e s s a r y  U c o u t e  : h e  F l o r i d a  g u a r a n t e e  p r m i d u  * th«* m a n n e r  o f  b e a r i n g  a r m *  
m a y  h e  r e g u l a t e d  b y  Id w . "  F t * .  C o m i  u r t  1, § 8

151 S u i t e  v  R e i d .  1 A l a .  G 1 2 .  01 9 ,  3 5  A i n  D r C  17  U M » *»  ( " M e  i n c l i n e  t u  t h e  
o p i n i o n  t h a t  t h e  L e g i s l a t u r e  c a n n o t  tn lu ln l  t h e  c i t i z e n  fr«*m h ' - a r i n g  a r m v  o j i en l y .  h e  
* -au * e  i t  a u t h o r i z e *  h i m  t u  h e a r  t h e m  l o r  t h e  p u r p o s e  * o f  d*  fi n d i n g  h i m s e l f  a n d  t h e
S t a t e ,  a n d  it i t  o n l y  w h e n  c u r r i i d  o p e n l y ,  t h a t  t h e y  t a n  Li* i l l m r n t l y  u s e d  f*-r 

d e f e n .  - " ) .
1 5 3  S t u t r  v K t  **lrr. ( ) r  I.Vj, i,|| |'2 ,| *j| t p j m n ,  S i l i o l * i r l  v  D i l l a r d .  7 1

l.-i*l D i e  5 10,  u a  N  K  2 d  1 113 l l n d  A p p  l9*M)i; K a l i l u t t  v  l . e or iar*! ,  H i  C o n n  S u p t f

!•»». 41.1 \  2 d  4 « 3  11 9 79 )
I ’* » (5 .U .U -  O A t u l l h  v  |l«i*. M . i -%  i»r» i 9 4 1 K  2 I  M ' 7  I197i i»
15 1  S l o t *  v I .  -  *1 «•» 1 •. M l  I* - I 9 4  I | 9 - « I ,  l ' i . . p h -  V ' / i r . l l .  .  I I

M u l i  l i f t .  I N  \V 7 2 ' i u 9 2 2 (
I ' i5  S t a l e  v  IU**» l.«t 2 * 1  I n  3  • •' I' 2*1 1 ' )'•*I * M u l t  * l < - n t h  *1 7 5  V t

* i \  .V. A  M i l  11 f i l l•« v ( *. it .t i»t iA*  l id*  12 K v  |.: lu l l  i '«i. J 1 A m  l l t c  251
ik'Jl

r«. i*in.ii.c t M.iti • i«i * fHi i* * <>«»i* ai p i **>)
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or pistols even openly1”  untl to restrict the carrying of a pistol 
to one's premises or place of business, unless tho parson is 
traveling with baggage or is confronted with immediate and 
pressing danger "as to alarm a person of ordinary courage."'*' 
Other courts lahol o law as not a prohibition but a mere regu­
lation of tho right tu bear arms. Thus, laws against concealed 
carrying1'* or carrying on unconcealed pistol upon premises 
not his own or under his control have been upheld.'”  Most 
courts merely invoke the term "police power” in upholding a 
law. The police power often appears to exist and operate at 
the will of the legislature and courts with no recognition of 
constitutional limits. Thus laws proscribing the unlicensed 
carrying of a pistol in any manner away from the home or 
fixed place of business,1*' or carrying a loaded rifle or shotgun 
in a vehicle on a public highway have been upheld.'*' Like­
wise. a sharply divided court upheld a conviction for possess­
ing "a firearm in a public place or within public view under 
circumstances tending to provoke a breach of the peace," over 
a right to bear arms claim, where the defendant was peace­
fully carrying a shotgun in a truck, in the afternoon, in an 
area where two weeks before a polico^shooting incident with 
racial overtones had occured.'*3 An opinion which epitomizes

1 5 7 .  U j v u  v  S t a l e ,  14»3 S o .  2 d  L 3 2  I Fl a .  1 9 6 2 )  ( " c a r r i e d  o  p iwltd  in a n  u n c o n -  
( u k l id  In  l d t r " ) .

I.'.d S t o l e  \ D u k e .  4 2  T n  4 5 5  ( l b 7 5 )
1 1 3  S l a t e  v  K c i d ,  I A l a  1.12 ( 1 M Q )
1 6 0  I s j u L  v S t o l e ,  1 7 6  A l a  2 7 ,  58  Si t  5 3  H u l l )  In  m i n t  i .f  e l e m e n t a r y  ri^lils, 

’ l i t  i . u .M i l u l i . - n  is t o  L e  I t t i  f u l l y  c o r . v t r u t d  »n f u v u r  n f  t h e  c i t i z e n "  I t a : . d i e  v  
W n ii.iia  f ’nul C o .  21 hi A l o  2 5 1 .  . . . ,  *?J S o  7 90.  7 9 2  I l * J 2 l I .

161 v. S ta le .  237  In ti 677, l i t  N K v d  .I’l l  I l 'J lr tr  'I lie il..'t-iiliii|* t
• •{union • f  C h ie f  .Ju-O i.e K m m e rt goes in to  n l» r.,:lhv  h i-i.in .-n l m ill io n . t i lu tm n .i l  »!•* 
c u 1 ... n  t*» ix p ? n in  w h y  u r .r n n r ra te d  c a r ry in g  d .o u ld  ru jiu ri*  n*. Iutft*.«* /• /  «il . H i
N I - . . - I  i l  *.ln It I u« Liv ii  c i l i d  w ith  a p p r u s j  L% tin* in n p .n ly  in  S ta le  v Im  !• r.
( i r  . t i l  I* 2 d  'J I .  9 l  I I ' J iO l ,  ai.«J l i e  urrin^ t p m u m  in S i l i u ' j - r l  \.
D i l t a r d .  7.1 I r . d  D e c  5 10 .  j 9 d  N E ’i d  1 3  V *  < 1 n J  A p p  l*»-r»i

1*2 S t a l e s  D o fu n lc o u . 128 V l. 2 *6, 2* » A.'.'il lo. i |9 u ‘n  V i (*n*. i . .  I .u t
I ii •• ih» r if*ht t l " d v fe n d ir .,;  litr» am i pro!** tn iii p ro p e rty  I

. . . t a m i n g  * n lil>  . . "  'I  Ins fc 'ifjfui.n  e u n d  tin* 10.L 1 !•• In -ir jm iu . t,.i i fo i.t . <
i-ppi-'ir ii .  n u k e  n  nL o r.- lan ily  ili-n r 1 hu 1 l i f n i i v c  m r u n t s  i |i  u vein* It? is  p ro t t i t i - d  

Ii » l l s i l e  v C ity  n f  lhrinifi|{hniT». 3 32  S o  2.1 12.V* lA la  C u m  A p p  I ’W -r 
.••*. .: 1 1_* 2 !  1 .2 9  119" 11 (5  in  4 dvr lo o m  I /  S u n -  s DuLLur*, 277 N • 1*1.
I . - -  I 2 l i  i 'j  11‘*. I • < • n \ n  t u n  .ilhrfiM 0  I* r  p<>*M * h | ! i  >l.-.i,:>m u i.'l  11.* II ' l l u*
pr» 1 n  • in  ,<n nfi •« • In n  *111 slat*  o f t-n.i ry< m  s u m l I><t \ 10I i im ,: • 11.1 i p  n< , • orIr-is
M l l i f i ,} .  i lu  r q j . i  |o  In n r n n i i i  n o t pn>pi-rlv v «» ««l p ro m h iM l ls ,  i l*  - «»r *
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the lack of curcful reflection in tho use of thu term "police 
power" is Catuell &  Smith u. State,'*' whore thu court upheld 
a confiscatory tax on the sales of pistols, although earlier case 
law had established that pistole aro constitutionally protected 
arms'”  nnd cannot even be forfeited for a misdemeanor carry­
ing conviction.1** The court failed to grasp that the right to 
purchase arms is included in the right to keep and bear orms 
guarantee.'*’

The object of this guarantee, to maintain a militia, would 
not be frustrated by a requirement that arms be carried 
openly. Arms carried for the purpose of solf-dofcnsc can like­
wise be carried openly. However, the traditions of a state and 
the intent of the Framers may be such that concealed carrying 
is also protected conduct.1'* At common law the mere carrying 
of a concealed weapon was no offense. In Americo, it was con­
sidered normal for eighteenth century civilians to carry pocket 
pistols for protection while traveling Thomas Jefferson 
owned a pair of screw-barreled pocket pistols.1’0 The following 
excerpt from a letter svritten from Falmouth, Virginia, on July- 
29, 1764, by William Allason, a merchant, to Messrs. Boyle 
and Scott, merchants in Glasgow, is instructive on the defen­
sive pistol-carrying habits of civilians:

h i n t e d  I h u l  t h e  r i K hl  w o s  n o l  i n f r i n g e d  M  a t  — . 1 T H  S  E  2 d  a t  4 C 1 C 2
1 6 )  I 4 d  S W  1 1 5 9  ( T e x  C i v  A p p  I • < 12» I ‘u t i l  t h e  l a w  w a x  r e p e a l e d  d eo l i - ra  

l i m p l y  It tm-. l  p > t» iU  l o r  9 3  yiu rt .  A  t a x  r: a v  n i l  b e  i c q m u d  l u  m p p r e s j  ur d e s t r o y  a 
c r n i t i l u l i o n a l  r ijjhl M i n n r - o p - d  1 S t a r  u:.<l T n b - j r e  C o  v  M in n in o t i i  C o m n i i s a i o n i r  o f  
R e v e n u e ,  . . .  t ' S  .1011 .S (  t I ’9 . 7  i l 9 V t i

1 6 5  S t a l e  v .  D u k e .  4 2 ' l i t  4 5 5 * H s * . i
1 6 6  J e i i o u  31 v .  S l . i l r .  5  T e x  C r . m  A p p  2 5 i  I l b 7 b l
1 6 7  C i t y  u f  l . . t k e w m u l  v  I’ll l o w ,  ]\* i C . ,|u 29.  — , f J H  I ' 2 d  7 4 4 .  7 4 5  ( c o  l u n c  

1972 1 ,  A n d r e w *  v  S t a l e .  5t» T e n n  K V  1 “ -  1  A m  H e p  U, 13 ( I H 7 I )
l r.3 S i m r  t in p e o p l e  Lu * l  I h r  t ip k l lw  . . i r r -  a r m *  n * n i e u l i - d  w|u-n t h e  » u n M i t u -  

l u m  w u *  a d o p t e d  l l r i l  r t ^L l  m u n u t  I#* w . f r t r * *  I u n d e r  ( L e  kuim* o f  m i  r e  r e g u l a t i o n .  
H l i v s V  Cuiunit - tiwi -i il i li . 1 2  H i  12 l . il t  / T h e  l o i i ' l i i u t i u n  w u  o u b s e q u i n i l s
i l m r v i d  i n  u lN .w  a  L . m  o n  «• n t t u M  K s  C o n s t .  H i l l  o k  I l i u m - *  [  I ,  p a r a  7
Cn in i - t i l i d  I 'arr . it .M W i t h o u t  o  h r t  * .  * v u  lu  r » J  in S t a l e  v  H<»>*-r.lh<il.7 5  V l  2*j5. 
f..*i A  1. I D  i|*j*'ii ,u I  . . . j .  1 j L « t  ;.*»>.* 1? w . i h  a  l . i r h t v  w u .  » a m l m n t d  in S t h ' i l u r i  v
I h  l l . i rd ,  7  I I r .d  !»•. M d , 19m 7*  I .  -  I I ' * I* : A ;  p  I'jrij), l ^ u d  u n  llu* int i -nt  r«f
l l . i - K f j i . u  r*  In l*« 111 ' S l s t i r u j  . p i  •:! m i.\ * .-?.• r  r^nu r-* t o  p r t * l n  I  •»(»!> 1 q  e n  v a r r s  •
ii.2 M  VM»»:ld L u v e  11 u l  **• p*  til* t '• * «ri. • *  .*  n-|i.l»t| L v  <i M  |u 2*1 ■.••ta 7
D tU S II  l*» 1 I l f  1 I i ' . l  I M I ' S  Ml ’,*•» 1 . ID !> *.• «  2 5 ** i»| tlH 'f i l

It 1 1; ; . k  n '( h i I II  t ♦. >r V (i» i no  Am K rv rn i'iio **  1 '• 1 I
t (*•!,.'|

I lUl ll •/• «/•-/% /(• ( 1 '■ 'm r.illMUi Dm. I'm,'I, ul 1/

Jr! •mrzrr \-7sTi i x < *-/ *• w*’# sow d* ’•»*** -
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A» it in «niiic(itiiM dniigerout in truvclliiH through our 
wnmlpit Country Particularly nt this tlmo when tli« Planters 
or« pressed for old Ilallancos, w# linil ll necomry lo carry 
willi us some litfonsu Weapons, for that purpose, you'll ba 
ploasud to sum) us by somo of the first Ships for this Illvor a 
p:ilr of Pistols about .Wlshilllnga) Price. Let them be small, 
for the convenience of cnrryinn in a side Pockett, ond os 
neat n» the Price will admit of,1,1

The boundaries of this right nre such that the possession 
mill carrying it) one's home muy be either open or concealed, 
keeping the castle doctrine in mind.'”  The open peaceful car­
rying in one's business place, vehicle, or on a public street in 
the ordinary course of one's travels also cannot be prohib­
ited. 173 A measure which prevents a pcrs >n from carrying a 
constitutionally protected arm in his vehicle, for example, is a 
measure which prevents a person from bearing an arm for 
self-defense. To claim that such a prohibitory measure is a 
mere regulation or a mere exercise of the police power is to 
admit that ordinary words and ordinary understanding have 
been replaced by judicial “newspcak."

Keeping in mind that a law requiring a license to carry a 
gun is in derogation of the common law,17* that the purpose of 
n written constitution is to place rights beyond the reach of 
the police power,17* and that licensing oflicials can be very cre­
ative in frustrating aj plicanls,17'  lo curry an arm openly

17 1  A l l w ,  U n t i l  U o u s  1 7 0 7 - 1 7 7 0 .  f . | 3 |  ( V a  S l a t *  L i b r a r y ) .

1 7 . S e e  n u lv  104 s u p r a .
I ? d  . S i '  n o t e  I »uftra
174 S ta t e  v . Ik u U lo n . 170 C o n n . 2.14, _ _ , .165 A 2d 1105. . . * o  (1976).
I7.ri “  I In- p ro v is io n  m  ih e  C o n s ti tu t io n  g r a n tin g  th e  r ig h t  to  a ll p e rso n s  lo  b en r 

orn:* i-  a  l i r t iU J tu n  u p o n  t h e  p o w e r o f  th e  L e g is la tu re  to  e n a c t  a n y  law  to  th e  enn- 
ir . i f )  "  1 Vi |>W v Z vfilln , .1 9  M ich . 655 , _  . 189 N W  927, 9 28  (1922)

l i b .  " |N |«  t i ::aUi:i r .p p l i r« t tn * n *  m\uilolilt* u t th e  i h t iT s  o tlic e  clft-cti^c ly  d e n ie d  
I'.t ittl t r* ol tin  io iu iu tin it>  t l ;e  o p p o r tu n i ty  to  o h lu in  i n u n  p e r m it  u n d  l*oar o rm s  for 
t h .  If > i\i d* f i l i a l ."  M o tle y  V K e llo g g . 7?> I n J  f i r e .  .116, .  41*9 N  K 2 tl  1207. 1210
l ln d  Aj j. (h 'v ij \  S ilv e r s p r in g .  M n rv lu i.d  n u n  » • »  i i m r d m d  n i te r  he in i; d e n ie d  u 
l o i i t t o  4u fry  <i j i i . io l  l.i-ruu>« Ih e  ' l u t e  p o lice  fe lt th .  n  u . i ,  a  lack  o i r-u lltn e iit 
i volt itt« | . n  • i n t e d  I "  J 'M i ly  f» jr . A l i l tn ,  V rur» o f  f i n d i n g  S e t  S e e n e  /o r  A fw r.frr, 
T m  M om ,.o v u h \ J o i  | . s » i , M n j |*.»n 1. A l .  u t col 1 In  o rd e r in g  th e  p o li te  to  
• - n  .i i .i r r> m g  Ii .u .m - .m e  c o u r t  h r i o h n l  u sid e  n r p m u  h i*  th .U  th e  u p id ic a n t  " h a *  
io l  vet l i i - i i  it .i  v u  io n  «i| rtttn- va tl Ii th e  < o ii.iu e iit I h u t  "m u* M ith  no id e n t m uy
i . o . (• r i , . I t -  m m  r In . .ip p ti. ,tto>n *• M i t t i r  o f  M iiK liu ttu , IM  .% V I . . I  4 (N  V Co.
-  ( • A u g  11.
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should not roquiro a license. "Tho uxorcian of u right guurun- 
tecd by the Constitution cannot bo made subject to tho will of 
the sheriff."177 The constitutional purposo would not ho frui- 
trulcd by a prohibition of carrying arms while drunk, or to n 
church, polling ploce, court, or public assemhly, or In a man­
ner calculated to inspire terror.17'

Defense of Self, Home, Property and State Purpose

The framers of constitutions in six states carefully chose 
explicit wording so that a broad guarantee wou'd be secured 
and so that the boundaries of the guarantee would be self- 
evident.171 They did not restrict the guarantee to a militia 
purpose or to a common defense purpose but rather included 
a guarantee for personal defense and security pur­
poses—defense of "home, person, or property." The textual 
context dictates that two separate and distinct categories of 
arms are guaranteed: those suitable for personal defense140 
and those suitable for militia use.1'1 The constitutions protect 
the right of people to use arms for defense of home, person, 
and property,1”  for militia use,1*7 and as a deterrent against

177. P e o p le  V. Z ir i l lo , 219  M ich  6 9 5 ______ 163 N .W . 9 2 7 . 9 28  (19 . II
178. See  $ up ra  n o te s  LO, 101.
179. C o l o . C o n s t , o rl. II , J 13; M iss . C o n s t  a n .  I l l ,  § 12; M o. C o n s t , a r t  I, § 

23; M o n t . C o n s t , a r t .  II , $ 12; N .H . C o n s t , p a r t  I, a r t .  2  a ;  O k l a . C o n s t . ,  a r t .  I I , § 26 
F o r p u rp o se s  o f  t c i t u a l  c la r i ty , th e  New H a m p sh ire  g u a ra n te e  o m it*  m e n tio n  o f  th e  
h o m e b u t m e n tio n s  fa m ily , w h ile  C o .o ra iJo , M iss iss ip p i, M isso u ri, M o n ta n a , an d  
O k la h o m a  m e n tio n  h o m e  h u t  o m it  fa m ily . In  New H a m p s h ire  p ro te c tio n  o f a h e  h o m e 
is im p lie d  in  th e  sp ec if ic  g u a r u n tc e  o f  p ro te c tio n  o r  fa m ily  o r  p ro p e r ty ,  a n d  in  Colo* 
ru d o . M is s is s ip p i. M isso u ri, M o n ta n a , a n d  O k la h o m a  p ro te c t io n  o f  th e  fam ily  is im ­
p lie d  in  th e  sp ec if ic  g u a r a n te e  o f  p ro te c tio n  o f  t h e  h o m e . T h e r e fo r e ,  th is  m in o r l e i -  
tu  .1 d illc rcn w e in  th is  g ro u p  is in n ig m h e o n t.

T h is  g ro u p  is  a  m u re  e x p lic i t  p ro n o u n c e m e n t o f  t h e  t r u e  m e a n in g  o f  the- d if '.n v c  
o f ik If un d  a iu le  g u cru n tu *  1 'co p le  v Z ir i l lo ,  219  M ich . 6 3 5 . — , 169 N .W  927, 92d 
(1922).

I HO S i  r  s u p r a  n o te*  9,1 97 S e t ' all** P e o p le  v N u k a m u ra , 9'J C o in  262, G2 I ' '2d 
210  1191b) iM inlguit); S ta te  c K ie l ,  2b.» M o 2M*. . 190 S  W  f*7.T, 57). 1191b) C rd le
•*ii lif* t ln m h l r r ,  h n  h u n tin g  k iu lc  o n  hi* h* ll*‘h S to le  v  M o lliy .  '.h i M o  IIi»2, . I  
S  W 4ii,-4, pi'.i tlHHti) ( " a  r e v o |\ i i i |;  p is t d < a m *  w «tlnn  th» »I»*mriptron ol n h h  arm *  *;* 
o n e  lititv t a r r y  fo r th e  p u rp o s e s  d iM gm t r« l I I I  th e  e n n - ii tu tn .o  . " )  T a > |o r  c M r  

Need. V2 I S  W  2.1 MH |M n  (T  A p p  I'lTM  tp in p d s  a n d  ••m niiin itm u  <hp*»; S i^ i i  v 
N u k e rm m , 12b M o n t IM , J47  I* 2d H .»‘*2| I r t i n l u d

IHI S t t '  t th /ira  i m l n  74, 7.V 77, 7*«
|H 2  C i t s  1 1 l . u k i ' w o i d  v  I 'd l i t w  I m C n l o  . '.9 1  I '  2 d  7 1 1  7 1 .  • I ' j . ' .- .  .  n

l im n  > ( " p o « o  -.s n Im  ur in  in  u v id t n l i -  • r :t u | iIh m > o l  h ’t o i n  •• lo r  (In ' p t r p .  *1 • .(
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oppression .1**
D espite  th e  clear purposes enunciated in these guaran­

tees, th e  O klahom a Suprem e C ourt alm ost im m ediately after 
th e  passage of the  Oklahom a C onstitu tion , in E z  parte  

T h o m a s , ' "  a case involving the concealed carrying of a pistol, 
d isregarded  the  carefully chosen words o f the  Fram ers and 
held th a t  only arm s suitable for m ilitia use are protected and 
th a t the purpose behind th e  guarantee is the "m aintenance of 
an  arm ed m ilitia ." T h e  opinion dem onstrates inattentiveness 
to  th e  F ram ers ' precise language and a lack o f deliberative 
precision. T h e  court claimed inability  to  find a s ta te  with a 
like guaran tee , overlooking like guarantees already adopted  in 
Colorado, M ississippi, M issouri, and M ontana, as well as a 
M issouri opinion explaining the  right and holding th a t "a  re ­
volving p isto l” is constitu tionally  an arm .1"  T he T h o m a s  

court relied heavily on coses from Arkansas, Tennessee and 
Georgia, in which the  s ta te  constitu tions, unlike th a t of 
O klahom a, reveal a common defense or m ilitia purpose.1*’ In

d i f e r v e " ) .  P i o p t e  v .  N . k m a u r e .  9 3  C o l o  2C2 .  2 6 4 .  6 2  P . 2 d  2 1 6 ,  2 1 7  (1 9 36 1  ( " c a n n o t  
d i o r r r .  e n y  c l « .  o f  f .  l i o n s  o r  d e p r i v e  I  h i m  o f  t h e  r i i h t  u u a m n u i d  u n d e r  I I I  t u n  13,  
e t l o . c  2  o f  ti e  (  i r . * , m o t i o n .  t o  h e a r  ntrns  in d e f e n s e  o f  h o m e :  p e r s o n  a n d  p r o p e r l y " ! ;  
T a i l o r  I  M c N e o l .  5 2 3  S  W  2 d  U S .  1 30 ( M u .  C l .  A p p  1975| ( " e v e r y  c i l i r e n  h a .  ( h e  
r i ^ h ;  t., k e e p  a n d  L e e r  o r m s  tn d e f e n s e  i f  h i  h o m e ,  p e r s c n  o n d  p r o p e r t y  . . ."(,  S t o l e  
V  N i c k e r s o n .  1 2 6  M o n t  1 51 .  2 4 7  P  2 d  I M  ( 1 9 5 2 )  ( d e l e n t e  o f  h o m e ,  p e r s o n ,  o r  
p r o p e r t y )

I S 3  L i  paur T h o m a s .  I  Clkln C o m . 2 St » ,__  «#7 P  2 6 0 . 2 6 1  C 5  I l ' JOtu ( t h e  i . rnrl
l i m i t e d  (lee n ^ lt t tu ti m ilit ia purpo.e l 
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I i. '. I t lk ld  i.'nro 210.97 P too 11906)
1 6 6  l  i  nt  -  . 9 7  P  u l  2 6 2 .  I n  S t o l e  v .  S h e l l i v .  9 u  M o  .02 ,  2  S  W  4 o n  4 6 3  

l l i w . l .  t h e  I  u r t  C o l l u d e d . ' |l]hi- l u i . v t i t o h  u i  s e e u r i v  t o  ( l i e  c i t i . c n  t i n  l i p h t  t o  h o u r  
n r m .  in t h e  i l rf c i ' . v e  o l  I m  Ii ijine. p i t s  >n, a n d  p r o p e r t y  | m . i l ) . . l l iul  a n  v o l v i n y
I . - ( o l  u i i i i i j  w i i h i n  t r . e  d e s e r i p t . o n  " I  s u e h  a r m s  un o n e  m u y  cu rry  f o r  t h e  j iu r p o .c n  
di  u p i o i t . i l  in t i n  u . n s t i t i l U o n  "

lr»7 h’.e . o i ' i  note 16) nt 2631/1. P i.p . te  Ihe (Ikluhouia ( .o i l ’s uppuictil u l' 
len ipr to I . ‘id tha t a p n iu l is not a Constitutionally protected arm. the Anc/ei'u i. L i f e .  
Lu.d iv l;, anil l l i t l cs ev it titca a ll hold (hat I j r / e i (.1 .to ! , or hnrnt p i.ln ln ale m ild iu 
u r i i i , m.d un h .j, iu n ilito lio n n lly p r o | i i i t t i 'Ih e in u l l ' , iiin t io n  of /ilu kdev i , |n ir 
rlu .j: h i ilia ! i . i - t held (hut llu p tl.p ii lo l l t t l iv r l y  liuve a i i im o * figh t (<• la ^ r arm*.
» tilv tn i i .i i.r, .m u n i im li l iu or ni.v iit t l. 'o fy u rg it iiu iilh 'ii |>ruvi<lMt l«> law N'n .,,/«ni
1 "t* '■* *1 *"(  “  iM m im ii *•! I l i ' u L i i I n  imy rv rn t, llu- (»kliili- (ii.i g iiii i ii iit it- ,
» i ' l* j i i i ‘ l - . I  •» j's» r i iu H tu i ' / i i . wn i i . i iiriK>ilnr IH ff i n f (.*«*., lh»n pnam iIimk a 
■ • l<« 111 • • I l l ' l l  III'.I f | . f i to ll-.I) A  *TIM- l l i t* 'f | . f l lll lt f « I»M if lt«|l IHIfiil l.i i lp li i j ’!' M lllll-lf III 

i l i . i l in /»V . . (i i ul iii.| iIh ii I y M * lin g  I l l ' l l ii (iistut i« u J if i . | i . in | IIMII v*.r n u r
li n i l a| lu fa |lf,« M ill. '. V-l*.*. 7l» |* »,«. » | | I *11 I l l ' l l
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|iia In i i i i  iu w n  i i i  a n y  t r .u u m r  vut il i tl ) .
I n n  . S i r  >u/ira  I b . f .  u l  i f b i  S u i t  *. l u k t ,  4 -  T t i c .  4 V fj. 4.'ii I l b 7 5 i  ( u v t r r u l -

l lig  L'rultih'ti Im M i t i g  i h u l  o n l y  null  I in nri in u * r  gUtifitMU-i-ti).
I h ' J  (»m  *  ( r uri  I I .  S  J*.
I 'm  S t i l i t r v  S id lv .  J  (Jk lu  ( ru n  101. -. I»»i! K  719, 7 W  (Ilfii'Jf. N e v c rilib liM ,

mi I ' t i 'f i t ' v S to ll '.  U  f)k l.i  f ’n in  U7J. .  . ‘J7L I* U93, .I9 r» t h r  n .u r l  n o t  o n ly
i)|iiw |i i  a I'uiivii lh«n I'M Ho ( t t n n l t i l  tm i h i ' i  ill tl l a r r- .ih g  n f  a  If l c a l i i i t r  ( ‘n il  p is to l 
w ill.ii . i | . i - 1».ritl.i,•« i.f tie It iw ln tii \  ow n p ri on  r*  Im t wi o l •>'# f a r  n* lo  n.iy llu* It gisln 
P in  siJs.l ti .ii  | I . f  u t  r I.- • .• o  |i< iliiln l l lu  ••w n iT 'lirp  o r p"» iv»*iun  *«f >«n It nrmV*
n* . in  n o t "uvi *1 l- r piirp». « >.| * o i  ' 'I * <• »•,• a n < llm l l*v ig n o rin g  Ih e  " ifi fr iiM* of
I I I'  l l ** IM.  p t l - " ' .  ' i f  p l* tp«r l>  p 'Mpi .a l  I II  I I I  »• M'.l l lo t oai s  I Ijnrtl p . i l llnll  o f  I III* 

til l,. . |  lilflO it.la l i | • '  <i I ',  I iM .l lf l l l l s l la i  .If i O '.I » ,a|| .* i 1111,  i a I a 1111 g p r o t n l i l l  Oil*
Im p ,  . If.rel n r, I lH.il> anil  l en ./l  IO l l . f  tnl i il i  Will (m y  nil! lit lu l l  I I I  f i n  f lmlt ll .i ll1 u l l id
I l l  . I f l.ll.,'>n,n I I I  III*' I aa|| at |t  'ill ill. I I I . 'I  t o  l . | t l t  o f  till* M I • II Hal I > ill* -li IIO'I • l|l<IIH«ltl
I r. iii h i . , i iH w a l l  »noil  if g i n r n o l "  wi>l p  il I r» I l l a  p»» m l  o o * . i i f . i i , i i  if m a l
li -Irt. U s i  m l .  i p o  i i lo . i .

: h

its c ita tion  of a  T exas case to  su p p o rt a  narrow  view o ’ th e  • -7/:
term  a r m s ,  the  co u rt failed to  m ention  th a t th e  c ited  case had
been overru led .1"  ' fi*5

T h ere  was no need to  d isregard the  tex t o f the  Oklahom a 
guarantee on defense of self, hom e or p ro perty  to  uphold  a '
conviction for th e  concealed carrying of a pistol because the 
Oklahom a guaran tee  specifically provides th a t "no th ing  
herein contained shall p reven t the  Legislature from regulating 
the  carrying o f w eapons."1** T h e  court also foiled to  heed its 
own princip les on constitu tiona l in te rp re ta tio n  th a t all p rov i­
sions designed to safeguard  the  liberty  and  security  of th e  c iti­
zen should be liberally  construed  and th a t  th e  courts canno t 
refuse obedience to  constitu tiona l m andates:

We hove o Constitution in which the utmost pains have 
been token to preserve oil tho securities of individual liberty, 
and the courts cannot refuse obedience to its mandates. The 
Legislature cannot alter, annul, or avoid the constitutional 
safeguards of person and property set forth in the Bill of 
Rights. They are beyond the reach of any legislative 
enactment.110

Except for O klahom a, in a tte m p ts  to  in te rp re t th is guar­
an tee  reliance lias been placed on the actual words used  in the 
guarantee. I t  was used aa a justification  for holding th a t  the 
right to  hear arm s allowed the  exhibition  of arm s “ in a  rude, 
angry, or th rea ten ing  m anner w ithout fear of successful p rose­
cution when his hom e or possessions ure invaded or ]iis per-
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sonal safely threatened. . . However, “Itjhe moment the 
citizen ceases to act in protection of his home, his person, or 
his property . . .  he steps out from under the protection of 
the Constitution. . . He has no right to be an unlawful 
aggressor. The text has also been characterized as "limiting 
language" and thus it is not “an absolute right to bear arms 
under all situations."188 This analysis and the exercise of the 
police power have allowed courts to uphold reasonable regula­
tions, such as prohibiting the possession of a firearm while 
under the influence of intoxicating liquor or narcotic drugs.11"

Courts have been mindful that "the state legislature can­
not, in the name of the police power, enact laws which render 
nugatory our Hill of Rights and other constitutional protec­
tions."18' Game laws which prohibit possession of a firearm,188 
or (ircarms ordinances “which sweep unnecessarily broadly 
and thereby invade the urea of protected freedoms"18’ have 
been struck down because they conflicted with the right to 
bear arms. Furthermore, cases must be construed with the 
constitutionally guaranteed right in mind.1"

The specific boundaries of this right indicate that the 
open peaceful carrying in one's business place, vehicle, or on a 
public street in the ordinary course of one's travels cannot be 
prohibited.188 The concealed carrying of arms in the home 
should be protected, especially since the home is specifically 
mentioned in the guarantees.800 Obviously the ends to be
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t i l l s u t t  1 W h i l e .  2 9 9  M . I  5 9 9 ____  Zf,.1 S  W  7 2 4 .  7 2 7  (192,11 . S e e  a /»» S M c  .
N n k e - r  ii, !.**. M  nt  1!>1,1247 I* I 'd  l s b  ( 1 9 5 2 )  I n g h t  ( o  L e a r  u r m s  p e r m i t s  d e f e n d a n t
10 f e r u l  I v  i v a :  t r i  p a - . s t r  w h o  r e f u n d  t o  q u i e t l y  n n d  p e a c e f u l l y  l e a v e  h i» h o m e ) .

I V J .  h n . t e  V W h i l e ,  2 M  M l *  5 9 9 ____ 2 5 1 S  W  7 2 4 .  7 2 7  i i y j J i
1 9 1  i V i . p l e  v  H l u e ,  I*j i I C o l o .  9 5 .  5 4 4  I* I’d  . t a 5 .  3 9 1  119 7 5 M e n  b a n t  t t u r n

t i v t i d  h l o n  t d f i  to - p r t - v t n l t  . i t o m  u u n u ^  j  g u n )

i'.il I s  p i e  v  C o .r t i u .  I ' j T  l * o lo .  55(j. 5 9 5  I ’ 'id 2 . H  ( 1 B 7 9 )
1 9 5  'u;<rli io . i t ;  p / I .
ltl>- i*< .;>!e v  N u k u f o u r u ,  9'J Coin. l!*«'j. p  J d  . 1 6  ( 1 9 . l e n t e n  t u n e )
I'j T l i l y  o f  I . ui. t vtir-.il v P i l l o w ,  lfci) (*i.|u itt. 5:i| P  I'd 7 4 4 ,  7 1 *  t e n  Im i u  I ' *7• 

l o f i t i ' - i i ' t v  v. * ! J  h a ' . r  p i t •*<f i h i d  t a r r y i n g  in v t h t e l r  ».r p b n r  o f  l i ' M i . m  o f  c o i l
i luil ii it . g < i i " m i t h i n g l .

I ' J i  P a l t e r  n  % M . t t r ,  2 M  M i o  f  ilfi, . 17«j r-.t. ‘J d  6  !'•. li'Hf 119*13) t.irl I I I  \
1 1  n i t  I in  r * * .«r*i»«g t i  r n a t u . r u

P i » N . . P o le I 1 •

. » i  ‘. i t  i . t j  *n i i i . l t  I * . I  A l t  In u g h  W i U .,11 i  S t  u l t , h| M i . h  p i t .  i ll ."•* 1 71 
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served by the guarantee would not be defeated or called in 
question by a prohibition against carrying arms while drunk, 
or to a polling place, court, church, or public assembly, or in a 
monner calculated to inspire terror.801

Security and Defense Purpose

Security and defense is listed as a purpose for tbe right of 
the individual to keep and bear arms in five state constitu­
tions.808 This guarantee protects arms that are suitable for mi- 
litio use;808 likewise arms suitable for personal defense arc 
protected.801 These guarantees protect a right to keep and

W h i l e  i h e  C o l o r a d o ,  M i s s i s s i p p i ,  M i s s o u r i ,  M o n t a n a .  u n d  O k l a l i u m j  g u u r a n t e - e a  
h i v t  s p c c i h c  l a n g u a g e  a u t h o r i z i n g  a  p r o s c r i p t i o n  a g a i n s t  c o n c e a l e d  c a r r y i n g ,  i h e  1 9d 2  
N r *  H a m p s h i r e  g u a r a n t e e  c o n t a i n s  n o  l i m i t i n g  l a n g u a g e .  A  p r e v i o u s l y  p r o p o s e d  
g u a r a n t e e  in N e w  H a m p s h i r e  c o n t a i n i n g  s u c h  l i m i t i n g  l a n g u a g e  w a s  d e f e a t e d  h y  t h e  
v o t e r s  in 1976; q u e s t i o n  I  r e a d :  " A l l  p e r s o n s  h a v e  ( h e  r i g h t  t o  k e e p  u n d  b e a r  u r m s  in 
d e f e n s e  o f  t h e m s e l v e s ,  t h e i r  f a m i l i e s ,  i h e i r  p r o p e r t y  a n d  t h e  s t a t e ,  l . u l  t h e  l e g i s l a t u r e  
m a y  p r e s c r i b e  t h e  m a n n e r  in w h i c h  t h e y  m a y  b e  b o r n e  a r .d  m a y  p r o h i b i t  c o n v i c t e d  
f e l o n s  f r o m  c a r r y i n g  o r  p o s s e s s i n g  t h e m . "  T h i s  s e e m s  l o  b e  a n  i n d i c a t i o n  t h a t  a  p r o *  
u r i p t i o n  a g a i n s t  c o n c e a l e d  c a r r y i n g  w u s  r e j e c t e d  h y  t h e  v o t e r *  u n d  t h a t  f o r m s  o f  c o n ­
c e a l e d  c a r r y i n g  a r e  c o n s t i t u t i o n a l l y  g u a r a n t e e d .  S e e  a t  s o  iu p r a  n o t e  16d.

201. S e e  su p ra  n o t e s  50.  102
202. K a n  C o n * t  B i l l  o r  H i u i r s ,  § 4 . N tv .  C o n s t ,  a r t  1. § I I ,  p a ra . 1; N .M . 

C o n s t ,  a r t .  I I ,  5 6 . O h io  C o s iT -  a r t .  I. § 4 , I ' t a i i  C o n s t ,  a r t  I, § 6  T in s  g u a r a n te e  is 
s im ila r to  the* d e fe n se  o f  s e lf  t n d  s ta te  g u o r u n te o .  S ta t e  v. V lucil, G45 P ,2 d  6 7 7 . 6d2  
(L 'la h  I9t>2) ( O a k s .  J . .  c o n c u rr .n g i  T h e  view o f  K a n sa s  c o u r ts  t h a t  o n ly  a  co llec tiv e  
r ig h t  to  s e rv e  in  th e  m ili t ia  a n d  h e a r  arrn>  in  t h e  m ili t ia  is  p ro te c te d  ha> b e e n  c r i t i ­
c ized  in  n o te i  l a  71 su p ra  a n :1 a t  c o m p a n y  m g  te x t .  W h e th e r  th e  4stins>is c o u r t  h a t  
o b liq u e ly  re tr c u U d  fro m  th is  p o s itio n  is ra is e d  b y  J u m to m  C ity  v M av is , 2 26  K a n  
526, 601 P  2d  I N . i  il97*.D. w h e re  th e  c o u r t  fo u n d  u r u n  m trid  o rd in a n c e  to o  bri*ad 
I t  c ite d  C ity  o f L ak e w o o d  v P illo w , I^ h  C o lo  2 0 . .f.0 l P  2d 741  U n  b u n c  19721. w h e re  
a g u n  o rd in a n c e  w a s  s tru c k  d o w n  becin isi' it w oe to o  b ro a d  a n d  re a c h e d  b e y o n d  p e r ­
m iss ib le  l ir r i ta  I > im p in g e  on  th e  C o lo rad o  g u a r a n te e  tn  b e a r  a rm s

O h io  ar.d  l ' l a h  a l - i  hove u M-paroii* guarantee8 on  d rfen > i‘ e»f s. I f  und p ro p e rty .
O h io  C o nst  urt I .  i  1, I ' t a ii  C o s . r  urt I. i  I ,  se«* S lu lc  v. H u r ily , 6 0  O h io  A p p  Jd
3J5. ,197 N  h  Jd 7'.' \ ( In T a i trv i-n  n felon h u - ei righ t tu  -»cll defense! T h e  " lu w fu l
h u n tin g  und r e .r tu ’ i . »..»! ii**- un i for i- lh r r  la w fu l purposes" «»f ih e  N i-vudu nnd N ew  

M c iu . i  guarantees in . in . i t r  l ln d  u e tiv ilo  • h  .it  gun c o lle itin g . c«<m petitive an d  in  

fn rrn jl titrge • >1. - 't .n g  and i x ln b ilio g  g o u t ut u jp m  °Jiow ure n f.ti p r o tn le d .  hosv 

ever, a . u p r .o tu a l t i .ilte r  ell cnees n  ul l I. o« l -  iiieide n t.il u*e lu w ln l b u n tin g . I ivslnl
f i t  fe iite  t iiil u -e . a8 I  l.o»I e| • « I..P .ti u i-t , - in - .il a  |*i i i i  show

201 > » . . ».i i t i *  t i :  •
204 .NVi vN / '^ iP ' l e - s  ’.r i '»•, I Nil ^ii it.' • •• I  .i • Y t  g . i s  v M o h e f } ' . .  "2  N  M  it.'n

4»j,i I ' . d  7.i7 7 l i  < \  M A p p  I * 'l i  i <i pi t* » in n b»*Uli r " l .  /«• r%> |l in V i-> . N Id  due
597,.':'.m. 7 0  P  «1 *• ».'* ( " h . e h d  |e . , i|v i  f . 11 tn- I 'u H i i i l n  l l o l l  A is p .r  ' .l ,u r d v  
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bear arms for protection of the person, family, property, and 
home,’05 for militia use,1'* and for deterrence against 
oppression.” ’

The dimensions of this right have been summarized as
follows:

The constitutional right to bear Brms is intended to guar­
anty to the people, in support of just government, such 
right, and lo olTord the citizen meons for defense of self and 
property. While this secures to him a right of which he can­
not be deprived, it enjoins a duty in execution of which that 
right is to be exercised. If he employs those arms which he 
ought to wield for the safety and protection of his country, 
his person, nnd his property, to the annoyance and terror 
and danger of its citizens, his acts find no vindication in the 
bill of rights. T hat guaranty was never intended os a war- 
runt for vicious persons to carry weapons with which to ter­
rorize others. Going armed with unusual and dangerous 
weapons, to the terror of the people, is an olTense a t com­
mon law. A man may carry a gun for any lawful purpose, for 
business or umuscmcnl, but he cannot go about with that or 
any other dangerous weapon to terrify and alarm a peaceful 
people.” *

Keeping these dimensions in mind, the constitutional purpose 
would not be frustrated by a prohibition of carrying urms 
while drunk, or to a court, polling place, church, or public as­
sembly, or in a manner calculated to inspire terror.” *

l-vpw  V. C he-A juic , t l  N  M  421, lho  I '. '. 'd  512 I1B I7I ( p r u t . i l w n  , f Iw rn tl,
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co-" S i,tu  c II,.you, t , |  O hio S i. 2112, 

opht-M wlofe Ir .oop  t l ir ro t lt io l lilt inm ryl
. -o  l s . ,  ./n ; n u n  .  5 i i  ,V |li2 I n  S |„ i , ,  e- M o n l o y u ,  I I I  S  M  2i:,*. . I

I . . o .  12 1 i f ,  M  ,\ | p  i*i77i | l „  eonrl In tilo l Ihul it wnohl nph„l,l 0 la c  p r ,.o r iln li , 
, or l\ >1,,: .1 ,;o i Hilo o lo i ll 1 d  lop ior i-c tn liloh ln rlil, 11 lo o ilh  lli’t’.rri- ll looy , vein ir  Un 
rtgh' l"  I** oi ,,1 1 0 - n .o  r , , i . i - l !,-. " I ijlio o , lido 10 >li ft iiiI.iiiCh liru I ' 55-,* or/iro ooh
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The boundaries of this right would sanction the carrying 
of arms in the home either openly or concealed.’ 10 The open 
peaceful carrying in one's business place, vehicle, nr cm a pub­
lic street in the ordinary course of one’s travels is also consti­
tutionally sanctioned.’ 11

71. fu r c r it ic ism  o f  m a k in g  a  re g u la to ry  offense a  fe lo n y .
210. -See s u p r a  n o te  101 tn  S ta te  v. N ir to .  101 O h io  S t  40*J,   H O  N  K. 663.

bM  (1920), th e  c o u r t  h e ld  t h a t  a  ju ry  in s tr u c t io n  in  a  cum * a  h e re  o " M e x ie o n "  w as 
a c q u itte d  o f  c a rry in g  co n c ea le d  u  p is to l in  a  h u r .k h o u se  a s i  e r ro n e o u s  in  th a t  it 
c u rw d  o u t  o  h o m e  e x c e p tio n  to  u c o n c e a le d  c u rry in g  c .a lu te .  T h e  e u u r t  re a so n e d  th a t  
co n c ea le d  c a rry in g  ev e n  in  th e  h o m e co u ld  be p ro sc rib e d  b e c a u se  “ | t |h e  s ta tu te  d o e s  
n o t o p e ra te  a s  a p ro h ib it io n  a g a in s t  c a rry in g  A e a p o n s , b u t  us a  re g u la tio n  o f th e  m a n ­
n er o f  c a rry in g  th e m ."  T h e  d is s e n tin g  o p in io n  n o tc J  “ S o u th e rn  S u ite s  h av e  v e ry  
large ly  fu rn is h e d  th e  p re c e d e n ts  I t  ta o n ly  n e c e s sa ry  tu  o b se rv e  Ih u l  th e  race  issue  
th e re  h a s  e x tre m e ly  in te n s if ie d  u d ec isiv e  p u rp o se  t o  e n tire ly  d isa rm  th e  neg ro , a n d  
th is  p o lic y  is e v id e n t u p o n  re a d in g  th e  o p in io n s / ' Id o t — , 1.10 N  K a t  Cti'J 
(W a n a m a k c r. - I . d is s e n tin g )  T h e  c o r re c tn e s s  of t h e  d is s e n t  is ex e m p lifie d  in  W utM in 
v. S tu n e , 4 So . 2d  700. 703  (F la  1‘J l l )  i l iu f i.rd , .1., c o n c u rrin g ):

I know  m m tth in g  o f th e  h is to r y  o f th is  I n i t i a t i o n  T h e  o rig in a l A c t u f lh91  
uo*  pusccd  a  h e n  th e re  w as e g re a t  in l lu t  o f r.i ^ ro  lo h o rrra  in  th is  S ta te  
d ra w n  h e re  for th e  p u rp o s e  o f s to rk in g  in  t u r p e n t in e  a n d  lu m b e r cam p*
T h e  m in e  c o n d it io n  e x is te d  w h e n  th e  Act a  is  a m e n d e d  in  1901 um l th e  A ct 
vkiu pn'xi-iJ fo r th e  p u rp o se  o f  d i ta rm in g  th e  n e g ru  laborer*. u nd  to  tb r-ieby  
re d u c e  th e  u n law fu l h o m ic id e « th a t  w e n  p re v a le n t in  l u r p in l in e  u nd  saw  
m ill cum pn a n d  lo  give th e  whit** a t i r c n *  in  sp a rse ly  * .c tlh d  ana-*  a b e t te r  
fe e lin g  of s e c u r ity . T h e  s ta tu te  *a> n ev e r in te n d e d  to  be a p p lie d  to  th e  
w h ile  p o p u la tio n  a n d  in  p ru t-iice h a s  n ev er b e e n  so  u p p lu d  W e h av e  no 
s ta t is t ic s  uvu ilub te , b u t  it is n saft- g iu * a  to  a s s u m e  th u t m o re  th a n  H0 \  of 
th e  w h ite  m e n  liv in g  in  th e  m ro J  section*  i f  F lo r id a  h av e  v io la ted  th is  sla t*  
u te . l l  ia ulao fl aa fe  fM tv* U •» .  th a t  n o t m o re  th a n  Ti'. o f th e  m en  in 
F lo n d u  w ho o w n  p is to ls  un i r •;<* st.r-g r .lb *  h a v e  ev e r a p p lo d  I • tlo  l to ..rd  
n f C o u n ty  C o m m iss io ite ra  fo r a  f* rrn it to  l.uvv th e  s u r e  in  t h n r  |1i.* « s ,in n  
a n d  th e re  h a s  n e v e r  t u r n ,  vvitl.m  m> kr v.U dgv, a n y  i l f o i t  to  i id o tv e  th e  
p n a i  .io n s  o f  th is  s ta tu te  u> to  wi »t» pi* U .  igm- it lo is b e e n  gi n* ra lly  
c o in c d r d  I j  be* in  c o n tru v i r.lo -'i • f t l  e  1 r .’t i lu l n  n  u n d  n o n  enfnrirub!** if
C o lltC .ti J
211. S t »• j iu p rn  n o te  I tO  A n * . i ; •luirt* ; -• h ib ftin g  t l . r  tu n o n v t a b d  i .irry m u  

uf ii i« a u s v u id u l  in  I.u s V ig o s  v M -.la rg , »*. N M i .2»). -In* I ' 2d  7 »7 |N M  A p p  
l l 'T ti  In  re  l i r n k c y ,  H Id a h o  Mt*. ’ */ I* b'»'j t l ’**»2i s i r i o k  i | h a i i a s t a tu t e  p ro h ib it in g  
th e  • a .e y in g  o l l irc a rm s  in  tow n  A t th* t u n .  l}a M ali*. |i ia r* in t ie  a . i s  fo r '• • .m iriiv
u i d d » l n t  e "  tb s  th e  n | |u  f  b a n d , 

l o i n n t i o f i  f .* r p o . e s so .u o f .i l i re a r r . 

i *  o r t r . o i i d  tl.« a rm * t p iu r i . n h , - t , . o  

Ib is  I ' f . b i b .  lu  vs "  I b f i e  p a la te  ; 
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N o  Specific P u r p o s e  Assigned.

Five state constitutions guarantee the right to keep and 
bear arms withuut assignment of a specific purpose. Their 
guarantees are generally worded us the right "to keep nnd 
bear urms shall not be infringed" or "abridged."1” As this 
guarantee is without assignment of a purpose, it must he as­
sumed the Framers intended at a minimum to protect the ba­
sic historical reasons for a right to orms: (a) the right of per­
sonal defense;111 (b) preference for a militia over a standing 
army;11* and (c) the deterrence of governmental oppression.11* 
One court simply capsulized the reasons for having arms as 
follows: "The Constitutions of the United States and Louisi­
ana give us the right to keep and bear arms. It follows, logi­
cally, that tu keep and bear arms gives us the right to use the 
arms for the intended purpose for which they were manufac­
tured.”11'1 It can also be inferred that the Framers were aware 
of the guiding principles of interpretation "lnclusio U n i s  Est 
Ex c l u s i o  Alterius"  (the inclusion of one is the exclusion of an­
other) and feared that by including or assigning only one of 
the historical reasons, e.g., militia, the courts would, given 
their penchant for a restrictive interpretation of the right,117

f ch i r  v  D u y t o r . .  4 3  O h i o  S i  — I  J .  d a b  N  b! l!d 6 1 0  ( I 9 7 t i ) r  i n v o k e d  ( l i e  p o l i c e  p o w e r  l o  
u p h o l d  u n  o r d i n a n c e  n t u m Jn t i r . g  o b t u i n i n g  a n  i d cn ti l i c i i l iun c a r d  l o  d e m o n s t r a t e  l u c k  
o f  d i s a b i l i t i e s ,  s u c h  o i  b e i n g  u  r o m i c t c d  f r l u n .  a n d  l o  s h o w  e n t i t l e m e n t  l o  p o s s e s s  fl 
p i s t o l .  T h e  d ; M r n i  a r g u u l  b g n l a t m n  m u s t  b e  r e a s o n a b l e  a n d  n m * * u r y  w h i c h  s e e k *
1 0  r e s t r a i n  " o n e  o f  i h e  f t i n t l a n i c n l . i l  m i l  r i g h t s  " I J  a t    3 5 3  N .K . ’. ’d  n t  5 4 1  i C e l e -

b r i n e ,  J . ,  r f . - . , c n t m g i .  A i i  u r d i n a m t *  f o r b i d d i n g  t h e  i m p l u y n u n t  o f  t p i e i u i  g u a r d *  

d u r i n g  u  i t n k e  w a s  s u .d t  t l o p  g r o u n d *  o l  r i g h t  t*» b e a r  n r m *  f o r  " d e f e n s e  u n d  c v e u r *  

i l \ "  t a r t  I §  41  u n d  " d e l i  h ' l i o r* l i l t  n n d  p r o t e c t i n g  p r o p e r t y '*  l u r t . I . §  I I .  In  r e  H v t l ly .

11 O h i o  D ie  .1 0 4 . .Hi? i.-* i |  j 19I
2 1 2  D i  t W r .  ur t  I . I .  p . t rn V ;  I m h o I V n s T  u r t  I . § I I .  l u  i V s s i  u n  I .  §

1 2 .  1.4 T o s - r  ur t  I , j  1 1. 1 (1  Ci .* .. st  ar t  I .  § 2 2  I d a h o ' * .  p r e s e n t  i i i l i s t i i u i i .n a !  
p r o v e * . '  n w a s  r a l i l o  I in t in- g t m r a l  e l e c t i o n  nl N o v e m b e r  7 ,  1 »j7 ,h A n  o r i g i n a l ! )  
a d o p t e d  in 1 ?*'«». I  In.* p r o v i s i o n  s e t  t i r e d  t o  t h e  p e o p l e  i h e  r i g h t  t o  b e a r  u r n . s  l o r  t h e i r  
M -i ur : * - .  u m l  d i f e i o e  C o d .  r t i n ,  p r o s i - . o n  a  s t o t u t e  l l u l  p r o h i b i t e d  u  n t u e n  f r o m  
Im arn:j* a r m *  in o n v  in m o  r wii l ini  t h i  MU tt im -s  o f  u  c i t y ,  t o w n  o r  v i l l a g e  \v,i* h e l d  
v -. i i In  r.- H r u k e v ,  *s I d a h o  V.*7. Ti' I* tt»:l t l i m g i

2}H N i»’ ci./ 'rii u< I* * i I. 21 ST
211 >*• *... * i nil > It «i i.
21' .  V .  • ,! '• | 1. .. i J |‘ l J .

25»* M *  l o l l  i r v M.» oil, I V * * . .  dll T t *  ; o j i | „ ,  A p p  lln ,)» . n il'll 2 l ' *  l.. i |n',,»t 
| i .• -.*• :d r.7 l • ! **il. I lo* w.t* wb i'ii lb* I 00101.1111 t 'o i is l iK i l lo ii ir .o k td  llu* set.aid 
a i m  M'ln i nl  I n  I* i7| ,i w , io  . ( i i o i h b d  I.* t in- p r i  - i i . l  g u a r a n t e e .

2 1 7  r . . ; ,u- . ( m i  d ‘ b  \ l i t v i . .  .it i M . — t, i t N K . M  -i 17  I P i T m .  I ' o i . i  v

1982) S t a t e  Constitutions a n d  the Right tu R e a r  A r m s  225

limit the guaranteed right only to the purpose stated.
Since the text is not restricted to a purpose, hotli arms 

suitable for militia use11* and for personal defense11’ are guar­
anteed. Since the right cannot be infringed or abridged, to 
give this right efTect the open peaceful carrying in one’s busi­
ness place, vehicle, or on a public street in the ordinary course 
of one’s travels must be allowed.110 The mundate guarantees 
the carrying of arms in the home openly or concealed.111

A reading of cases under this heading reveals that the 
fears of the Framers were justified, and in spite of the precau­
tions taken by the exclusion of a specific purpose for the right 
to keep and beur arms so as not to restrict that right, some 
courts tend to limit the guarantee as though only the militia 
reason were assigned.111

Historically, Louisiana courts have interpreted their stale 
constitutional provisions to include defense of self,111 even

S lo w , 42 O k lu  C tim  272. 275  I*. 35 3  11920): C ity  u (  S a lm .  v B lukslcy . 72  K on . 230, 
83 P. CIO (1905).

218. S e e  s u p r a  n o te*  7 4 . 75. 77 . 79
219. S e c  s u p ra  no te#  9 3 -97 , IbO. 204
220. S e c  m p r a  n o te s  105, 197, 211. S tr ic k la n d  v. S ta le ,  137 G a I , 72  S .E . 2GO 

(1911) (u p h e ld  h U tu te  re q u ir in g  licen se  tn  co rry  p is to l aw ay fro m  hr.mt* o r  p l a i t  o f 
b u s in e ss )  P e o p le  v. W illiam s, 60 III A p p  3 d  726, 377 N  K.2d 285 (1578) (u p h e ld  s t a t ­
u te  fo rb id d in g  c a rry in g  o f  lo ad e d  g u n  in  veh ic le  o r in  c ity , unlc'j* a t  h o m e, p lace uf 
b u s in e -a , o r  u p o n  ow n la n d ); S ta te  v S to rm s , 112 IM . 121, 303 A .'d  4G3 (1973) ( u p ­
h e ld  s t a tu t e  p ro h ib it in g  c a rry in g  a  p is to l  w ith o u t a license ex c ep t in  h o m e , p la te  o f 
b u s in e ss , u r  u p o n  p o ssessed  la n d ) A c o n s t i tu tio n  ►houl-i n o t be re a d  w ith  tb e  p ro lix ­
ity  o f u  civ il code . H o w e v er, th e  h o s tile  t r e a tm e n t  t h a t  th e  r ig id  h e a r  a rm s  h a 1, 
h e m  g iv en  b y  som e court*, p r o n p lc d  th e  197tt u n u n d n u n i  to  IhA. C o n s t ,  u rt- I. § 11 
to  s p c n l tc a lly  fo rb id  licen s in g , r e g is t ra t io n , o r  rp e ciu l lu x a tio n , o r contiw M tiuit. excep t 
fo r co m m iss io n  o f  a  fe lony .

221 S e e  s u p r a  n o te  KM
222 In  S tr ic k lu n d  v S ta te ,  137 l l a  1, 7 ‘2 S K  2i,<) 1191II , th e  c o u r t  re lie d  un  

p re v io u s  (it-o rg iit c o n s ti tu tio n s , w ith  a  iiu I iUm rea-a .n . t »  a .s ig u  n  m ili t ia  p u r p o n  to  
th e  p re se n t o n e  u n d  to  im p ly  th u l  o n ly  p is to ls  -mil a b le  fo r i to li l t j  u se  u re  c o n s lilu -
I to n a lly  p ro te c te d  T h e  ru u r l  I r iv iu lM td  th e  d e r is io n  o f th e  K ram ers to  o m it  re feren ce
to  th e  m ilitia  in th e  nr ins g u a ra n te e  h \  M uling  th o t  r t f t r i i m -  to  th e  m ilito i w as id 
re.»Jy m a d e  iii a r tic le  K», th e  m ili t ia  u f lu l t  . " a m i it wos i|o < ib ib ss  ib e m e i l  u tu in e s  
Mirv to  f e d e ra te  th e m  in  b o th  in ru ie . tu rn s  ”  I J  u t . 72 N K n t 2G I In  t 'n rs o ii  v 
S ta le .  ‘211 H u tl22. _  . 217 S  K 2 d  «■*. 7.1 1197m . th e  t o i f i  s u m s  to  r e to g iu /i-  th e  
( |! ,m iiie  o l tin* rm litia  r n is c i t  O i l , i f  i i .u / t s  Im vr p a id  <.*r«I«il N lte iitm n  t* llu- Ian 
gm ige ol tin- te x t  K.if • v .in ip le lla - J u l ia n a  I o n s tilo lio ii  i . . v r r . l a . in n g  a r m s  m  Art 
I '  .12 .m il I In- im lili • in  a r t  I . '. *, I, la d  lla- im iH  l a i d  llu* n j-l.l lo  a r m s  w ii» m>l 
r i ’s t r i t le d  to  m d itia  a r m -  or p n rp t- • S th u l a r l  v  I »• Mnr-I. . t  I#. I D ee M il. I'M  

N K .*il I . t'.l t l i id  A p p  I9h*»l
,'2.t M i l v e l ' a t v  Ma»«o i .  » < . 1  . u * t | „  A j . j . i i- t *.  |t»7.’»
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though the guarantee before the 197-1 Amendment was 
couched on ly  in term s o f  a well-regu lated m ilitia .

W ith  the exception o f Rhode Is land , each guarantee 
under th is heading contain.) perm issive language allow ing the 
right to be regulated in some m anner.” ' A lthough this express 
dec la ra tion  o f  in tent is not necessary fo r the courts to infer 
reasonable police power regu lations,3"  some courts have relied 
on these phrases in their determ inations.33'

A recent Illin o is  case dem onstrates that regardless o f how 
care fu l the F ram ers were in spe lling out what arms are consti­
tu tion a lly  p rotected ,333 and regardless o f  the pains they took 
to spe ll out perm issable exercises o f  the police power33' so as 
to  harm onize the police power with the righ t to keep and bear

tr

1

1G2 S o  2 d  5 7 1  ( 1 5 6 1 ) ;  S t a t e  v .  B i a s ,  J 7  L a .  A n n  2 5 9 ,  2 0 0  (“ m u s k e t  t o  <.11001 
d v r .  nr  c a r h s n t  s l u n g  o n  k u v k ,  o r  p i s t u l  L e t t e d  t o  h h  s i d e  . . .  is b e a r i n g  o r  in a") . S t a l e
v .  C h a n d l e r ,  5  L a .  A n n  4 5 5 .  4 90.  5 2  A m  D e c .  5 9 9 . __ _ ( I b i O L  U n d e r  t h e  p r e s e n t
g u a r a n t e e  t h e  p o l i c e  p o t t e r  r a n  h e  e x e r c i s e d  t o  l im i t  t h e  p o s s e s s i o n  o f  f i r e a r m s  b y  
c o n v i c t e d  f e l c r . s  S t a t e  v .  A m u s ,  9 1 3  S o  2 d  IC C  ( L u  1 9 7 7 ) .  T i  e  d i v . t n t  n o t e d  t h o t  
e x c e p t  f u r  c o n c e a l e d  c u r r y i n g .  t h e  c n n M i t u l i o n  a v i s  o u t  "nn  i n d i v i d u a l  r i g h t  in u b \n -  
l u t e  t e r m s  " Id  a t  I 7 t )  ( C u l o g r r c i .  d  , d r .  i c n t in g ) .

2 2 1 .  6 V r  i u p r a  not e **  31 A  2 1 2
2 2 5  C a r t v n  v  S t o l e .  2 41  G u  6 2 2 .  2 4 7  J s . E  2 d  C i  l l ' J 76 ) ;  S t o l e  v .  S t u r m s .  1 12 I t  I. 

1 2 1 .  U l l i  A  '2d 4 6 3  119731 .
2 2 6 .  S t r i c k l a n d  v .  S t a t e .  1 3 7  G o .  1. — . 7 2  S  E  2 6 0 .  2 0 2  ( 1 9 1 1 ) .  I ' n - p l e  V.  W i l ­

b u r n s .  GO lit A p p .  2 d  ? 2G ,  3 7 7  N . K 2 d  2 8 5  ( 1 9 7 8 ) ;  B o w l i n g s  v .  D e p a r t m e n t  u f  L a w  
E n f u r w c m .  n t ,  7 3  I I I .  A p p .  3 d  2 C 7 ,  39 1  N . E  2 d  7 5 8  ( 1 9 7 9 )  ( a p p l i c a n t  f u r  g u n  l i c e n c e  
t t a a  m e n t a l  p a t i e n t  w i t h i n  s t a t u t o r y  f i v e  y e a r s  o f  a p p l i c a t i o n ) .

2 2 7 .  T h e  m a j o r i t y  r e p o r t  o f  t h e  C o m m i t t e e  o n  B il l  o f  H i g h t a  r o p u r u d  " t h e  ’a rm s *  
i n v o l v e d  n r e  r .o l  l i m i t e d  b y  i h e  a r m a m e n t s  o r  n e e d s  o f  t h o  s t a t e  m il i t i a  o r  o t h e i  m i l i ­
t a r y  b o d y .  T h e  t a b j U t u e  u f  t h e  r i g h t  ii  t h a t  a  c i l i x c n  ha ^  t h e  r i g h t  t o  pi's-.v.-.i a n d  
m a k e  r e o - o n u h l e  u s e  o f  a r m s  t h a t  l a w n h i d i n g  p e r s o n s  c o m m o n l y  e m p l o y  fur  p u r p o a i *  
o f  r e c r e a t i o n  u r  t h e  p r o t u t i u n  n f  p c r m n  a n d  p r o p e r t y  L a w s  t h a t  a t t e m p l i d  t o  b a n  
oi l  p i  * ‘ v :  . i on o r  u>i- n f  s - j i h  artr»». o r  Ijw »  t h a t  s u b j e c t e d  p u v u s s i o f i  o r  m e  o f  s u c h  
u r m s  tn  r e g u l a t i o n s  o r  t u x i s  &u u n e r u u v  t h a t  oil p o s s e s s i o n  nr  u s e  wo.» v l f i * l i v e l y  
b a n t u d .  u n u l d  b e  i n \ a b d ." 0  S t x n i  I n  C o s v i .  C o h v k m i o n .  Bt ;i  nuti  i n I ' u o v »I  w n i . s  
8 7  i1' .m.9-1970)  t h e r e i n a f t e r  r t f t - r r r J  t o  a s  I I I .  I ’H n m n i M . s )  T h e  c n n . m i l t v e  c i t e J  
I ' k  p ! e  v D r . . A n .  2 S 1  M i . h  .'.17, 2.15 N A V .  2 4 5  (19 .111 o n d  S t o i c  v  D u k e ,  42  T e * .  455 
U» * 75 i .  t«. i b r . a - n - l r j t e  t h a t  a r m s  i i u l u d o  n l l i s .  s h o t g u n s  a n d  pi«t>>ls. I d  a t  i 7  n 7  I t  
a t  n c i t e d  In  r,- l l r i c k e y .  b  Id . i l ur  5 9 7 ,  7 0  P .  6 0 9  ( I9l»2 ) ;  P e o p l e  \ Z e r i l l u  2 1 9  M u h  
6  <;*». I s 9  N \ V  .‘ 2 7  i l y j . i .  S t a l e  v  K e r n c r .  I h l  N . C .  6 7 4 .  1 0 7 S K  '222 1 19211.  f  r 
e x a m p l e s  i .f  m s o b d  r i g u l d l u  n Id  u t  8 7  n 6.

2'2d A  *• «*Im1 i i c n i s v  *•( '.lie p o i n t -  p u t t e r  w u u b l  b e  l u  b u n  vv iup . i i i s  u> • . .uillkniiK 
o r a l  |M'.ui tul l\  u * c d  b y  i n d i v i d u a l * .  n u b  :»* m a c h i n e  g u n s ,  t u  p i o - u r d u -  { - . - - r u m  In  
i ii ii iuls  ..r l u  p e i ' i i i . -  in h i g r .  r i»h g r o u p * .  s t u b  u s  f v l - . n . ,  t*i r t ' p J i r e  u  l u i o - e  t u  p .  • 
►i*% r* g . . : . .  t . rig'iS.'iti n - r r v i f g  iti.d t u  i m p l e m e n t  t in s  p u t t e r  b v  1o i |i *<i .,' o ,  i r. 'ul .iW 
t in  p u r *  lu* e u i . - l  n . t  ut  a i l ; . *  N '  A ln  r i  w u *  t b e  h - i i . d g o n  • 1 u-it l-.r ,* l . *n  I. I n  
I ' ih m  i » H IM .-* * * 'm
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arms nnd prevent the police power from  turning the righ t into 
a hollow  she ll o r an intangib le abstraction, a court is w illing to 
ignore the in tent o f  the fram ers and the understanding o f the 
people. In  Q uilici u. Village o f M orton Grove™  a divided 
court brushed aside arguments, that included the Illino is 
guarantee on arms, and upheld an ordinance which in effect 
banned the possession o f handguns, even in the home.330 The 
court concluded thot although the handgun was intended to 
be included w ithin the class o f  constitu tiona lly protected 
arms, the ban did not vio late the state constitution . T o  sup­
port th is incongruous conclusion, the court relies chiefly on 
statements made by a delegate during the floo r debates that 
handguns could be banned. A closer reading o f the convention 
debates reveals that the court's reliance on isolated state­
ments was misplaced.331

2 2 9 .  Q u i l i c i  v .  V i l l a g e  o f  M o r t o n  G r o v e ,  6 9 5  F  2 d  261 ( 7 t h  Ci r .  1 98 2 )  T h e  v i l l a g e  
r e m o v e d  t h e  a c t i o n  f r o m  M a t e  t o  f e d e r a l  c o u r t  b e c a u s e  f e d e r a l  a s  w e l l  m  M a t e  q u r v  
l i o n s  w e r e  i n v o l v e d  T h i *  a r t i c l e  wi l l  c u n t i n e  i t s e l f  t n  t h e  I l l i noi s  g u a r a n t e e  t o  k e e p  
a r m s .

'230. W i t h  t h e  e x c e p t i o n  o f  B r i t i s h  t l l o r u  t o  d i s a r m  P a t r i o t s  a n J  a n  e l f o r t  l o  
d i s a r m  p e o p l e  in T c n n e s s e t  d u r i n g  t h e  C i v i l  W a r  ( S e e  iu p r a  n o t e s  1 1 7  A  130)  n o  o n e  
h a s  m o d e  a n  a t t e m p t  t o  d i s a r m  t h e  p o p u l a c e  u n d  n o  c o u r t  l ias  e v e r  s u s t a i n e d  s u c h  tin 
a t t e m p t .

2 3 1 .  E v e r y  m e m b e r  o f  s u c h  a  c o n v e n t i o n  a c t s  u p o n  s u c h  m o t i v e s  u n d  r e a ­
s o n s  a s  i n f l u e n c e  h i m  p e r s o n a l l y ,  o n d  t h e  m o t i o n s  o n d  d e b a t e ' s  d o  n o t  n e c ­
e s s a r i l y  i n d i c a t e  t h e  p u r p o s e  o f  a  m a j o r i t y  o f  a  c o n v e n t i o n  in a d o p t i n g  a 
p u r l i c u l a r  c l a u s e .  I t  is q u i t e  p o s s i b l e  f o r  a  c ! o u * e  l u  n p p c a r  s o  c l e a r  u n d  
u n a m b i g u o u s  t o  t h e  m e m b e r s  o f  o  c o n v e n t i o n  a s  l u  r e q u i r e  n e i t h e r  d i s c u s ­
s i o n  n o r  i l lu s tr a t i o n ,  a n d  t h e  f e w  r e m a r k *  m m l c  c o n c e r n i n g  it i n ^ t h e  c o n ­
v e n t i o n  m i g h t  h a v e  u  p l u m  t e n d e n c y  l u  I v u d  d i r e c t l y  a w a y  ( r u m  t h e  m e a n ­
i n g  in t h e  m i n d s  o f  t h e  m a j o r i t y  I t  is e q u a l l y  p o s o b l e  f o r  a  p a r t  o f  t h e  
m e m b e r s  t u  a c i e p t  u  c l a u s e  in o n e  * e n s e  a n d  p a r t  in a n o t h e r .  A n d  e v e n  if  
v c e  w e r e *  c e r t a i n  w e  b a d  u t t u i n e d  l o  t h e  m e a n i n g  o f  t h e  c o n s t  ntinii.  it i t  b y  
n o  m e a n t  l o  L e  a l l o t t e d  u  c o n t r o l l i n g  b * r t c .  e . - p e t t a l l y  i f  t h a t  r u n n i n g  u p -  
p c j r *  n o t  t o  b e  t h e  o n e  w h i c h  t h e  wo rd **  w o u l d  rn o - t  n a t u r a l l y  n n d  o b v i ­
o u s l y  c o n v e y  P u r  a s  t h e  t u n s l i m t b m  d o t s  r.nt d er i v e *  i t*  f o r t e  f r o m  t h e  c o n ­
v e n t i o n  w h i c h  I r a m t d ,  b u t  f r o m  t h e  p e o p l e  w h o  r a t i f i e d  it. t h e  i n t e n t  t o  b e  
a r r i v e d  ul  i» I h u l  o f  the *  ( t r o p i c ,  n n d  it is n o t  t o  b e  s u p p o s e d  th . i t  l l t e v  h a v e  
l o o k e d  f o r  ti*} d .»rk o r  u h s l r m r  m c m i n g  in i h r  w o r d s  e m p l o v v d ,  b u t  M i l t e r  
( b u t  t h e y  h . i v c  a . v c p O d  t h e m  in t b e  u - n - e  inn-it o b v i o u s  t o  t in- c o m m o n  
utol i  r u u i .  I. i.y a n d  M l i l u d  t h e  i n s t r u m e n t  in t h r  b e l i e f  t h a t  I h  it w a s  i h e  
M lm *  d i i i g M * )  l-» b e  u . n v r v e d  

T  C i i o i  > v .  ( * i »s>niMn»r«#l  I ivill » n  *?.<• Mil P » 2  (“ l b  m I P .m . 11

T b e  lo i i i r a - h o g  \ i .  a  - I ' l p r i s i i i )  t t u f i n g  f ) . t  i l * L l i >  im t ) »  • o i i v i i . i o . n  o n  l b *  
n g b i i n  k* * p  u l.d  I .• . i f a r tr • g iv e  • I* • I* n* i t-* tu ’ b -  < • -I* , * •td ir*«M ilt*< ti t l o i f  l ie  h a lt • 
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T h e  first floor d eb a te  occurred  on Ju n e  10, 1970, and fo­
cused on th e  m ajority  rep o rt, which favored n right to beur 
arm s and  included the  handgun as a p ro tec ted  a rm .” * T h e  
righ t to  bear arm s was considered "controversia l,"  and dele­
g a tes were "a ll a  little  punchy  a t  th is stag e ,"  there  were 
“ em p ty  sea ts ,"  an d  concern was expressed th a t "I am  not sure 
th a t we would get a  full and  reflective view of th is  body if  we 
voted  on an y th ing  a t th is p o in t.”’”

T h e  final d eb a te  occured on Ju n e  11, 1970, and  focused 
on th e  m inority  report, w hich opposed th e  inclusion o f a right 
to  bear arm s in th e  constitu  .ion,” * a lthough  it was noted th a t 
th e re  were seve ta l m em bers who w onted  to  be heard  when 
th ey  ad journed  th e  las t ev en in g ."’ A spokesm an for th e  m i­
n o rity  argued  aga in st a r ig h t to  b ear arm s because the  m ajo r­
ity  rep o rt revealed it "w ould  p revent a com plete ban of hand 
guns . . . O ne delegate  cited th e  righ t to keep arm s as a 
d e te rren t against governm ental oppression.’”  A nother cited a 
case from  th e  m ajority  rep o rt, in su p p o rt of the right to 
a rm s.” 4 T h e  delegate  on whom  th e  court relied so heavily 
went so far as to  claim  th a t  no t only could handguns be for­
b idden  b u t in Cook C ounty  (Chicago) "all firearm s w hatso­
ever" could be banned .’ ”  T h ere  is also evidence th a t a tte n ­
tio n  to  th e  d eb a tes  was less th an  com plete,” 0 und th a t  they

2 3 2  - S r c  i u p r a  n e t *  2 2 7 .
2 3 1  3  I I I  P r g c l e d i n g i  l u e o  ( M r  I . rnn. in ) .
2 3 1  C  I I I .  P r o c e e d i n g *  I C S
2 3 5  .1 I I I  P r o c e e d i n g * l t y l - 9 J  i P u i i J c i i l  W i t w t r ) .
2 3 6  / J .  o l  I C 32 -' )3  ( M r  ( i r r d  M r  P u l l e r ,  o n  w h< i* e  M d l i m c n l *  t h e  i m u t  r c l i f d ,  

i t u U - 3  t l . a i  M r  C i c r i r  u a i  i n t e r r e d  b e c a u s e  " I h e r e  m u l d  b e  a  b a n  o n  c r f l . u n  t a U ^ o -  
r i e i  “  Id  a i  l o * 3

J ‘7 I d  u l IC 'JO -IT uO  i M r  A r r . ^ j i

J .i.n  Id  a t  | 7 d 7  ( M r  H u lr r .u c h e r l  l i e  o t ' U  v ‘A n l l i * .  2 1'J M i c h  C l f i . I . i J  

N  W  0 2 7  ( P j 2 2 i .  w l i t i  b  I .■ | - |  i h u l  e v e r ,  . t n  a l i e n  t o o l i !  n«»l b e  i l i p r u t J  u f  | iu  '■ r .ii i ij :  a 
f i i i i nt  *1 l iul c jt * r  w a *  i t l n l  in  i b e  m a j o r i t y  i t p t i r l  u n J  r v v c a t i  I h u t  d i ! t * a w * *  w r f c  
c * '* n i ; u n t  n f  i h e  r i | » i f t  uini  »!» s i c * i  6  l i  t  P k o i  » k l i n i o  8 7  n  H l i n e  d t U c n l e  wlin 
dt in . t ’. l t d  u w n u * i ;  “ t w o  vhul,*,')r.» u r .d  a  p n U i l "  t u p p i . r t o l  t h e  rtf; b i  l o  b e u r  jrriin f or  
p r  i t e i t i u i i  a r . d  *>p . r I ir .^  p u r | m « t )  H e  f« tl i h u l  vvi*r\b>*»ly *,t n m l d  n u l  l i e  p o n f j h e t l  f o r  

t b v  n n - v .  f. l u d  <•! a l e w ,  u m l  t h a t  t h e  pr> p o i i d  (*tiaruiiltf« w o u l d  p r r V i-t t l < u n l i s t  utii'ii 
I d  a i  1 7 1 2  l ! l  < M r  H m t l r n w

J i * ' ( I i i  P i r n  I i b i M n  I7 l f »  i .M r p M . ' t r i  S t u b  a b fo . id  s tn i« n o  H I m o M  om | be 

l i d • i ' i i - i t t t U  l l  w •*» n u id e  p r r d u ib iy  in  n i l e f f o r t (•• ( t in t d o w n  llu - • - p i i . f (b e  r i i ; b l 

u n i t v i i n  n iv d e t i d i d  v * * lt>  f i r  t i t  p u « * . i* , r lb , : n r d u i | ;  t l i t* h u i i i j ' . t i . t r n n l t ••. l ie  uN n
» (n l- I ' I w n h  IM  in  k e r t » i i  l l o t  l i o n *  '* I J  n t 1721

//  i l l  | 7 ‘ M " l . t - l \  p i t  . i l l t * l l * #• o  t o  • lit* tit l i . t t i • f•!•*•• ••* I ' l ' .  p l t t l* i '  Ii it*- (••

1982) S t a t e  Constitutions a n d  t h e  R i n h t  to H e a r  A r m s  229

were sparsely  a tten d ed .’"  T h e  m ajority  report spelled the 
right ou t, and all efforts to  specifically isolate th e  handgun as 
a weapon which should he given no constitu tional protection 
were re jected .” ’ T h u s s ta tem en ts  during  th e  debates can 
hardly be taken  as dem onstra ting  consensus. A court ap tly  
observed:

Rather, I view the language of the debates as acknowledging 
that this subject was a controversial issue which the dele­
gates were reluctant to face . . .*■* It was the vote of the 
People which was required to bring this constitution into ex­
istence. 1 am therefore concerned only with what the voters 
intended when they voted for adoption of the constitution, 
and that intent must he gathered from the clear and specific 
language of the instrument. I am not concerned with the in­
tent of the delegates to the convention, because I fear that 
their intention was to evade this controversial issue and to 
be less than candid with the electorate.’*’

T hese debates presented  the  court with a p lethora  of s ta te ­
m ents and to choose one as the  consensus over o thers violates 
principles o f constitu tional in te rp reta tio n  and dem onstra tes 
in tellectual shortcom ings. T h e  co u rt’s approach th a t  a m unici­
pality  m ay exercise its police power lo prohibit a  co n stitu tio n ­
ally pro tected  arm  contravenes the  essential n a tu re  of the 
constitu tional guarantee. Il su p p lan ts a  constitution-,! right 
w ith a m ere sta tu to ry  privilege which m ight be w ithheld sim ­
ply on the  basis that a firearm  com m only possessed by the 
people, such a3 a rifle, shotgun, o r p isto l is perceived to  be

h u M  i• n\v f ->Jl l ‘ i(i’t l wi ll  >• .i ki t i v lU t .iki  li.t ti* t . u i - . ' b  *" il'ri n|i t a  Wtt'.«i*rl Id  a l  
I 7 u 4  “ M'»> a i  l. *vt  cjiim t iii l b * - f"« <:• ( Itnl  h i  * in |.i* i f  w b  .i I 'a il . i r (..ntl<*r I . a*  t o
a j y  '" ( I ' f t  ..'li’ ltl W l l w r r l  11 u l 17<• • | tlWiii- tl Wi* uf i-  i fuili* I n  In* ill t ••lull.
iH. jjhl (ii In* iii s f u i n i t  n'l'i b - * i i i  b *  t b *  <b I iii A n  I * t \  ,i - iii*i*lf ni.it t t r  f u r  I  It* -•« w h o
d-» m*i  wu i i l  li t h f u t  il l u  *•* • ai  h i  H u *  b a l l  " ' I ' f i  i i . b  i i i  \\ tl a i  ri

2 1 • Id . u t I 7 f i| " V . V  |.i*i* i 1*1 nl . i b  i i i ’. n -  it**w I l.*i|M* llu* |»i*u|‘b* m  ( b e  
b * u i i * e  wi l l  i Ki iiv ti|i unit  *■!. if* l! . t I nl " l l ’ r* n*l'.-hl \ V i l * i M  A I  i *m  p o i n t  W i iw i - r  
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troublesome. Constitutional guarantees, including the right tu 
possess arms, apply equally to the entire state.’"

The people understand the police power to be "the inher­
ent power of a government to exercise reasonable control over 
persons and property within its jurisdiction in the interest of 
the general security, health safety, morals, and welfare except 
w h e r e  legally p r o h i b i t e d The people also believe they 
have a constitutional right to own a gun and oppose a ban on 
the private ownership of handguns.’"  It is apparent that the 
voters in Illinois felt that they were adopting a constitutional 
guarantee, which was subject only to reasonable regulation, 
and not a hollow promise which could he granted or revoked 
whenever it suited a legislative body. From a policy considera­
tion, the vast majority of handgun owners present no threat to 
society and most gun owners will not obey a law banning 
handguns.’"

The ends to be secured by guarantees under this heading 
would nut be infringed or abridged by a prohibition against 
carrying arms while drunk, or to a polling place, court, church, 
or public assembly, or in a manner calculated to inspire

1$

1 
I* <

i

2 4 1  S t a t e  v  Z i \  O r .  2 5 5 .  G JO  K 2 d  * 2 4  ( 19 8 1) .
24.f» W lh s Ik h  * N l.v  C u t  L l* .m i l  I jic tium ak i tti'J ( 1977) ( e m p h a s i s  
24*1 “ E q u a l l y  l a r * e  m a j o r i t i e s  o p p u i e  a n  o u t r i g h t  b a n  o n  p r i v a t e  h a n d g u n  o w n -  
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terror.’"

C o n c l u s i o n

It is well settled that courts ore to presume that constitu­
tional language was carefully chosen, and the words used are 
to be taken in their general and ordinary sense. Furthermore, 
courts are lo presume that the people do not go through the 
effort of passing a constitutional guarantee as an idle exercise 
to protect nugatory rights or nebulous entitlements, or to se­
cure an intangible abstraction. Accordingly, judges deciding 
the meaning of the right to keep and bear arms should confine 
themselves to enforcing norms that are stated clearly or im­
plicitly in the written guarantee.

The six classifications of constitutional text discussed in 
this article should be viewed as a pyramid, the base represent­
ing the text which protects the broadest individual rights and 
the apex representing the text which protecta a more condi­
tional right. The base of this pyramid would be represented 
by the N o  Specific P u r p o s e  A s s i g n e d  text. Moving upwards, 
the next level would be represented by the D e f e n s e  of Self, 
H o m e ,  P r o p e r l y  a n d  S t a t e  P u r p u s e  text, followed by the S e ­

curity a n d  D e f e n s e  P u r p o s e  text on a par with the S e l f - D e­
fense a n d  D e f e n s e  of S t a t e  P u r p o s e  text. The final levels 
would be the M t l i’ia P u r p o s e  text, concluding with the C o m ­

m o n  D e f e n s e  P u r p o s e  text.
While principles of law indicate the N o  Specific P u r p o s e  

A s s i g n e d  text should serve as the best protection against in­
fringement, case law experiences suggest [hat the strongest 
guarantee of individual liberty would be one which reads with 
the prolixity of a civil code.

T h e  rig h t to  keep and hear arm s is a t the  forefront o f the 
em otional issues which confron t society, especially the  legal 
com m unity. N evertheless, judges have an  obligation to in te r­
pret the C o nstitu tion  so as to  carry  out the  in te n t o f the 
Fram ers, regardless of th e  hum an  sen tim en ts in their hearts. 
If th is obligation is iihnmloiu-il, th e  courts will appear to be 
political in stitu tio n s , their decisions less runted in the law 
th an  in the  personalities and politics of tin- inilividu.il judges,

2 l- i  S i  < » iq .»  i i • i • « Nn | I | J
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and w ill con tribu te to the growing perception th a t courts ore 
not expounding the law , but are handing down social policy in 
ju d ic ia l dress to su it the perceived needs o f the moment. A 
recent decision echoes th is view:

We ore not unmindful that there is current controversy over 
the Wisdom of a right to bear arms, and that the original 
motivations fur such a provision might not seem compelling 
if debated a . a new issue. Our task, however, in construing a 
constitutional provision is to respect the principles given the 
status of cunstitutiunul guarantees und lim itations by the 
drafters; it is nut to abandon these principles when this (its 
the needs of the moment.’*'

There should be no hesitancy in strik ing  down a law which 
encroaches un the protected boundaries o f the r igh t lo  keep 
and bear arms, for on at least seventeen reported occasions 
courts have s truck down laws which encroached on tha t 
righ t.’10

i l J  s u n  i 1C.• - t e r .  U SD  H r  70 . 6 1 1  P a d  1)4, O i t l O S U I .  |
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My commission oxn ircsiNovcmhcr 30, 1983D is tr ic t o f Colum bia )
) &s:

C ity  of W ashington )

Aliiduvit

Comes now Charles Raymond C ray, and a fte r liv ing du ly  
sworn, deposes and states:

1. T h a t during W orld W ar I I  a llia n t was a residen t of 
M ary land .

2. T h a t during said war the M ary land  National Guard 
was sent overseas.

3. T h a t the Governor o f M ary land therefore ca lled upon 
men of a ll ages and sta tions in life  to vo lun teer for the man­
ning of home guard sta tions for the task  o f repe lling invasion 
forays, parachute ra id s, and sabotage uprisings in  the state.

4. T h a t these vo lunteers served in the Reserve M ilit ia  of 
M ary land and were o fficia lly designated M ary land M inute 
Men.

5. T h a t a llian t was a member o f the M ary land M inute 
men during W orld W’ar II.

6. T h a t members of the M ary land M inute Men were re­
qu ired  to supp ly th e ir own arms, which in c luded rilles, shot­
guns, p isto ls, ond hun ting kn ives, for tra in ing nnd used those 
personally owned arms on guard du ty .

7. T h a t while serving as a private w ith  the M ary land 
M in u te  M en a lfian t was armed w ith a personally owned .32 
ca libe r handgun and .22 ca liber ritle while tra in ing and per­
form ing guard du ty ,

8. T ha t a llian t w as honorably discharged I rum the Re­
serve M ilit ia  o f M ary land (M ary land M inu te  Men) hy Gover­
nor Herbert R. O'Connor, and that a true copy o f h is d is ­
charge certificate is attached to th is u lfuduv it.

Fu rther a llian t su ith  not.

S u l. u n tie d  and sworn to before me th is 2nd d .iv  ■ 
No'.ember, I'.m l.

Charles Raymond Gray

Notary Pub lic
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Appendix

STA T E  C O NST ITU T IO N AL PRO VIS IONS ON 
TH E  R IG H T  TO K E E P  AND DEAR ARMS

Thirty-nine (39) sta tes have constitu tiona l provisions on 
the r igh t to keep and bear arms.

A labama: "T hat every citizen has a r igh t to bear arms in  
defense of himself and the state." Ala. C onst, art. I, § 26.

A laska: "A  well-regulated m ilitia  being necessary to the 
security  o f a free stu te , the righ t o f the people to keep ond 
bear arms shall not be in fringed ." A laska C onst, art. I, § 19.

A rizo n a : "The righ t o f the in d iv idua l c itizen  to bear arms 
in defense o f h im se lf or the S tate sh a ll not be impaired, bu t 
nothing in  th is section sha ll be construed as authorizing in d i­
v idua ls or corporations to organize, m ain ta in , or employ on 
armed body o f men." Ariz. C onst, art. I I ,  § 26.

A r k a n s a s : "The citizen of th is S ta te shu ll have the right 
to keep nnd beur arms for the ir common defense." Ark. 
C onst, urt. I I ,  § 5.

C olorado: "The righ t o f no person to keep and beur urms 
in  defense o f h is home, person and property, or in a id  o f the 
c iv i l power when thereto lega lly  summoned, sha ll be called in 
question; b u t nothing herein contained sha ll be construed lo 
ju s t ify  the practice o f carry ing concealed weupons.” Colo. 
C onst, art. I I ,  § 13.

C o n n e c tic u t: "E ve ry  c itizen has a righ t to bear arms in 
defense o f h im se lf and the sta te ."  Conn. Const, a rt. I , 5 15-

F lorida: "The right of the people to keep and bear arms 
in defense of themselves and of the lawful authority of the 
slate shall not be infringed, except thu l the manner of bearing 
arms may be regulated by law." F la . C onst, urt. I, § 8.

G eorgia: "T he  righ t o f the people to keep und bear arms, 
sh a ll nut be in fringed, bu t the General Assembly shull have 
the power to prescribe the manner in which arms may be 
borne." Ga. C onst, art. I, § 1, pant. 5.

/fuicmi: "A well regulated militia being necessary tn the 
security of u free state, the right of the people to keep and 
bear arms shull not he infringed." H awaii Const, art. I, Jj lit

Idaho: "T he people have the right lo  keep am i bear arms, 
which right sh a ll not In- abridged, b i t  th i. provision sh a ll not
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prevent the passage o f laws to govern the carry ing o f weapons 
concealed on the person nor prevent passage of legisla tion 
providing m in im um  sentences for crimes comm itted while in 
possession of a firearm , nor prevent the passage of legislation 
providing penalties for the possession o f firearm s by a con­
victed felon, nor prevent the passage o f any legislation pun ­
ishing the use o f a fif'tarm . No law  sha ll impose licensure, reg­
istra tion or specia l taxation  on the ownership or possession o f 
firearms or ammunition . Nor sh a ll any law perm it the confis­
cation o f firearm s, except those ac tua lly  used in the comm is­
sion o f a fe lony." Idaho C onst, a rt. I, § 11.

I llin o is : "S ub jec t on ly to the police power, the righ t o f 
the in d iv id u a l c itizen  to keep and bear arms sha ll not be in ­
fringed.” III. C onst, art. I. § 22.

In d ia n a :  “The people sh a ll have a righ t to bear arm s, for 
the defense o f them selves and the S tute ." Ind. Const, art. I , § 
32.

K a n sa s: “The people have the right to bear arms for the ir 
defense and security ; bu t stand ing armies, in time o f peace, 
are dangerous to lib e rty , and sh a ll not be to lerated, and the 
m ilitu ry sha ll be in s tr ic t subord ination to the c iv il power." 
Kan. C onst., B il l o f R igh ts, § -1.

K e n tu c k y :  'A ll men ore, by nature, free and equa l, and 
have certa in  inherent an:! ina lienab le rights, among which 
may be reckoned :. . . Sev.m th: The right to bear urms in de­
fense o f them selves und id  the S tu te , subject to the* power of 
the General A ssem bly to enact laws to prevent persons from 
carrying concealed weapons." Kv. Const. § I, para. 7.

L o u isia n a : "The right o f each citizen lo  keep and bear 
urms sh a ll not he abridged, but th is provision shull not pre­
vent the passage o f laws to proh ib it the carry ing o f weapons 
concealed on the person." La. C onst, art. I, £ 11.

M a in e: "Every citizen has a right to keep und bear units 
for the common defense; and this right shall never be ques­
tioned." Me. C onst, art. I, 5 Iii.

M a ssu iliU 'i 'l ts : "T he people have ti right to keep and 
beur urms for the common defence Anil as. in limes ol peaie, 
armies are dangerous to liberty, they ought not to tie main­
tained without tbo iiiit-enl ol (lie legislature; and tbe inilit.trv 
power shall nlvvav • be held to an exact uihordin.iliou I > the
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civil authority, ond be governed by it." Mass. C onst, pt. I, art. 
X V II.

M ich ig a n : "E ve ry  person has o righ t to keep or bear r.rms 
for the defense of h im se lf nnd the S ta te ." M ien . C o n s t , art. I, 
§ 6 .

M iss is s ip p i:  "The r igh t o f every c itizen  to keep and bear 
arras in defense o f h is home, person, or property, or in aid of 
the c iv i l power where thereto lega lly  summoned, sha ll not be 
called in question , b u t the leg is la tu re m ay regulate or fo rb id  

J5 carry ing concealed weapons." M iss . C o n s t , art. I l l ,  § 12.
ij j M isso u ri: "T h a t the right o f every c itizen to keep and
ir; bear arm s in defense o f h is home, person and property, or
$  when law fu lly  summoned in a id  of the c iv i l power, sha ll not
*S be questioned; b u t th is sha ll not ju s t ify  the wearing of con­

cealed weapons." Mo. C o n s t , art. I , § 23.
M o n ta n a : "The righ t o f any person to keep or bear arms 

in defense of h is own home, person, and property, or in aid of 
* the c iv il power when thereto lega lly  summoned, sh a ll not be

ca lled in question , b u t nothing herein contained sh a ll be held 
to perm it the carry ing o f concealed weapons." M o n t . C o n s t . 
art. I I .  :j 12.

N e t  a  da: “ E very  c itizen  has the righ t to keep und bear 
urms for security  ond defense, fo r law fu l hunting and recrea- 

c j  tionul use and for other luw fu l purposes." N e v . C o n s t , art. I , §
a  mi).
<£ N e w  H a m p sh ire : “ A ll persons have the right to keep ond
2 hear arm s in defense o f ihcmsclvc-,, their fam ilies, their prop-

tr ty , und the S ta te ."  N .H . C o n s t , pt. I, a rt. 2a.
2  .Yen M exico: "No law sha ll abridge the right o f the eiti-
S  zen to keep und hear arm.- for security  and defense, for law fu l
oi hun ting and recreational u-e and for other law fu l purposes,

b u t m ,th ing herein sha ll l«< held to permit the carrying o f con- 
S| cculcd weapons." N .M . C o n s t , art. I I ,  $  G.

N o r th  C a ro lin a : "A  well regulated m ilitia  being necessary 
n to In* the security  o f a free S tate , the righ t o f the people to

keep and hear arm s sha ll lint he infringed; and, as standing 
o iio ir in Hint: ol peace an* dangerous to lib e rty , they -hall 
not lie iiu iii i l. i i i i i d. anil the lo ilita rv shall he kept under slricl 

J* *ii liiird iii.i lio n  to, and governed hy, the c iv il power. Nothing
ys herein sha ll jn-lifv the pro, to e  ol , . i r iv i i lg  iomi.il,>! wcup

I*
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ons, o r prevent the General Assembly from enacting penal 
statutes against that practice." N.C. C o n s t ,  art. I, § 30.

O hio: "The people have the right lo  bear arms for their 
defense and security; but standing armies, in time of peace, 
are dangerous lo  liberty, and shall not be kept up; and the 
m ilitary shall be in strict subordination to the civil power." 
Ohio C o n s t ,  art. I, § 4.

O kla h o m a : "The right o f a  citizen to keep and bear arms 
in defense o f his home, person, or property, or in aid o f the 
civil power, when thereunto legally summoned, shall never be 
prohibited; but nothing herein contained shall prevent the 
Legislature from  regulating the carrying o f weapons." O kla . 
C o n s t ,  art. I I ,  § 26.

Oregon: "The people shall have the right to bear arms for 
the defence o f themselves, nnd the State, hut the M ilitary 
shall be kept in strict subordination to the civil power." Or . 
C o n s t ,  art. I, § 27.

P e n n sy lv a n ia :  "The right o f the citizens to bear arms in 
defence o f themselves and the State shall not be questioned." 
Pa. C o n s t ,  art. I, § 21.

R h o d e  I s la n d :  "The right o f the people to keep and hear 
arms shall not be infringed." R .I. C o n s t ,  art. I, § 22.

S o u th  C aro lina: "A well regulated militia being necessary 
to the :ecurity o f a free State, the right o f the people to keep 
nnd bear arms shall nut lie infringed. As, in times o f peace, 
armies are dangerous tu liberty, they shall not be maintained 
without the consent o f the General Assembly. The military 
power of the S late shall always lie held in subordination to 
the civil uulhority and be governed by it. No soldier shall in 
time o f peace be quartered in any house withuut the consent 
of the owner nor in time o f war but in the manner prescribed 
by law." S.C. C o n s t ,  art. I. § 20.

S o u th  D a ko ta : “The righ t o f the c itizen s to hear arms in 
defense of themselves am! the s ta le  sha ll not he den ied ." S .I). 
C o n s t , art. V I. § 21.

T e n n e sse e : "T h a t the c itizens of Ib is  S ta te have n right to 
keep .iik! hear am is for their eoiutuoil defense; hut Ihe Legis­
la tu re sha ll have power, hy law, to regulate the wearing ot 
arm s w ith  a view  to prevent crim e." T i n s .  C o n st, art. I .  5 20

7’, 'His' "F .verv eiii/eii -hall have the right lo  keep and



i‘

i1

2-50 O k la h o m a  C ity  U n iv e r s ity  L a w  R ev iew  [Vo l. V II

bear arm s in ihe lawful defence of himself or the Slate; but 
the Legislature shall have power, by law, to regulate the wear­
ing of arm s, with a view to prevent crime." Tex. C onst, art. I, 
§ 23.

U ta h : "The people have the righ t to bear arms for their 
se cu r ity  and defense, bu t the Legislature may regulate the ex­
ercise o f th is r igh t by law ." Utah C onst, art. I , § 6.

U tah  voters in  the 1934 elections w ill decide whether to 
amend A rt. I § 6 to read as follows: The in d iv idua l righ t of the 
people to keep and bear arm s for defense o f themselves, their 
fam ilies , th e ir property, and the state , and for law fu l hunting, 
recreational use and a ll o ther law ful purposc-3, shall not be in ­
fringed; b u t th is provision sha ll nut prevent passoge o f laws to 
govern the carry ing o f concealed weapons; nor prevent legisla­
tion p rovid ing penalties for the pos.iession o f lirearins by con­
v ic ted  felons, m inors, m enta l incompetents or illega l aliens; 
nor sh a ll any law  perm it the confiscation o f firearm s, except 
those used in the commission of a felony.

V e rm o n t: "T h a t the people have a righ t to bear arms for 
the defence o f them selves and the S ta te—and as standing ar­
m ies in tim e o f peace are dangerous to libe rty , they ought not 
to be kep t up; and that the m ilita ry  should be kept under 
s tr ic t subo rd ina tion  to and governed by the c iv il power." Vt. 
C onst. Ch. I, art. 16.

V irg in ia : "T h a t a well regulated m ilitia , composed o f the 
body o f the people, tra ined to arms, is the proper, natura l, 
and safe defense o f a free sta te , therefore, the righ t o f the peo­
p le to keep ond bear arms sha ll nut be infringed; that s tan d ­
ing arm ies, in tim e o f peace, should he avoided as dangerous 
to liberty ; and ih u l in a ll cases the m ilita ry  should he under 
s t r ic t subo rd ina tion  to, and governed by, the c iv il power." Va. 
C onst, a rt. I, § 13.

W a sh in g to n : "The right of the in d iv idua l citizen lo  hear 
a rn i i in defense o f h im self, or the state , shull not he impaired, 
hut noth ing in th is section sha ll he construed us authorizing 
in d iv id u a ls  or corporations to organize, maintain , or employ 
till armed body o f men." W'aiM C o n s t , art. I, § 21.

W so im n g : "T he right o f citizens lo  hear arms in detense 
o f thein-elves and o f the sta te shall not he den ied ." Wvu.

1. art I , § 21
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STATES W ITH O UT C O NST ITU T IO N AL PROVIS IONS:
E leven (11) sta tes do not have a constitu tiona l provision 

on arms: Califo rn ia , Delaware, Iowa, M ary land , M innesota , 
Nebraska, New Jersey, New York, North Dakota, W est V ir­
ginia, and W isconsin.



CONSTITUTIONAL AMENDMENTS FOR 
THE RIGHT TO KEEP AND BEAR ARMS

"A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be infringed."

These words, from the Second Amendment of the Constitution of the United 
States, have been used both in defense of, and as an argument against, the 
individual American's right to keep and bear arms.

Strengthening of a state's constitutional protection of the right to keep 
and bear arms— or a first-statement of that right— is needed for the following 
reasons:

First, although it was clearly intended by the framers of the 14th 
Amendment that states would be precluded from infringing on the right to keep 
and bear arms, the 2nd Amendment's protections have not yet been incorporated 
by judges using the 14th Amendment. For the right to be protected from state 
and local interference, the guarantee must be in the state constitution.

Second, despite the clear intentions of the authors of state 
constitutions which include the right to keep and bear arms, some judges feel 
all to free to write their own views into the state constitution. Such judges 
too frequently take the view that the protection was not of an individual 
right (despite its listing among other personal rights) or is subject to 
almost any regulation which does not prohibit possession of all kinds of 
firearms by persons (even if the restriction is such that it is necessary to 
take time, effort, money, and even hire a lawyer in order to exercise a 
constitutionally recognized "right"); or judges just say times have changed, 
and the framers wouldn't really want widespread gun ownership. In short, they 
rewrite state constitutions according to their own ideologies, claiming that 
people really want "gun control" and that the state constitution wouldn't 
include such protection of the right to keep and bear arms were it being 
written today.

Thus, it is necessary to make it clear that people want the state 
constitutions to clarify matters for judges and localities. It must be re­
emphasized that the right to keep and bear arms is an individual right (as 
recognized by seven-eighths of the public— DMI *75 arid *78), one which is 
intended to restrict state and local interference with the ability of law- 
abiding citizens to own and use firearms for protection of person and property 
(as well as for the common defense) and for sporting purposes. As shown in 
public opinion surveys and state referenda and initiatives, the right is 
overwhelmingly by the people. The guarantees, their meaning, and their 
contemporaneity must be made clear to local legislative bodies and to the 
judiciary.



C O M M E N T A R Y  O N  P R O P O S E D  A M E N D M E N T  T O  A L A S K A

R I G H T  T O  B E A R  A R M S  G U A R A N T E E

A r t i c l e  I, S e c t i o n  19 of the C o n s t i t u t i o n  of A l a s k a  woru-tdr-txp

S E C T I O N  19. R i g h t  t o  k e e D  arid b e a r  a r m s .  T h e  (ft w e l l -  j 
r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  t h e  s e c u r i t y  o f  a ' 

f r e e  s t a t e ,  t h e )  r i g h t  o f  t h e  o e o d e  t o  k e e n  a n d  b e a r  j

T h i s  p r o p o s a l  g u a r a n  tee s  a b r o a d  i n d i v i d u a l  r i g h t  a n d  

e x p l i c i t l y  p r o t e c t s  the t r a d i t i o n a l  r i g h t s  t h a t  g u n  o w n e r s  in 

A l a s k a  a l w a y s  a s s u m e d  w e r e  g u a r a n t e e d .  T h e  A l a s k a  p r o p o s a l  is a 

b l e n d i n g  of the N e w  M e x i c o ,  N e v a d a ,  N e w  H a m p s h i r e ,  N o r t h  D a k o t a ,  

C o l o r a d o ,  M i s s i s s i p p i ,  M i s s o u r i ,  M o n t a n a ,  O k l a h o m a ,  a n d  U t a h  

g u a r a n  t e e s .

I .
T O  W H O M  T H E  R I G H T  B E L O N G S  

T h i s  g u a r a n t e e  w o u l d  b e l o n g  to the c i t i z e n  of t h e  s t a t e .  

C i t i z e n s h i p  i n c l u d e s  the full e n j o y m e n t  of all r i g h t s  a nd 

p r i v i l e g e s .  T h e  full e n j o y m e n t  of all r i g h t s  a n d  p r i v i l e g e s  is 

o b v i o u s l y  n o t  e n j o y e d  by c e r t a i n  g r o u p s ,  i n c l u d i n g  the f o l l o w i n g :  

c o n v i c t e d  f e l o n s ,  l u n a t i c s ,  a n d  i l l e g a l  a l i e n s .  T h i s  p r i n c i p l e  

of law is s o  w e l l  e s t a b l i s h e d  t h a t  c o m m e n t a t o r s  o n l y  m e n t i o n  it 

b r i e f l y  in p a s s i n g .  S e e  D o w l u t  ic K n o o p ,  S t a t e  C o n s t i t u t i o n s  a n d  

the R i g h t  to K e e p  a n d  B e a r  A r m s , 7 O k l .  C i t y  U n i v .  L . R e v .  177,

19 1 ( 1982 ). S e e  a l s o  S t a t e  v. K e s s  l e r , 289 O r .  359 ,  6 14 P . 2d 94, 

99 ( 1 9 8 0 ) .
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W H A T  C O N S T I T U T E S  A R M S  

C o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  a r e  t h o s e  a r m s  t h a t  a r e  

c o m m o n l y  k e p t  by t h e  p e o p l e .  T h e  p e o p l e  of A l a s k a  c o m m o n l y  k e e p  

a n d  b e a r  r i f l e s ,  s h o t g u n s ,  p i s t o l s ,  r e v o l v e r s ,  e d g e d  w e a p o n s ,  

h a t c h e t s ,  a n d  c l u b s .  T h e y  do n o t  p o s s e s s  w e a p o n s  t h a t  a r e  

e x c l u s i v e l y  u s e d  by the m i l i t a r y  or w e a p o n s  of m a s s

d e s t r u c t i o n .  T h e r e f o r e ,  b o m b s ,  p o i s o n  g a s ,  or c a n n o n s  d o  n o t

c o m e  u n d e r  t h e  u m b r e l l a  of t he c o n s t i t u t i o n a l  g u a r a n t e e .

III.
T H E  R I G H T  T O  K E E P  A N D  B E A R  A R M S  

A r m s  m a y  be k e p t  or b o r n e  for d e f e n s i v e ,  r e c r e a t i o n a l ,  a n d  

o t h e r  t r a d i t i o n a l  l a w f u l  p u r p o s e s .  A l a s k a ' s  f r o n t i e r  t r a d i t i o n  

is to c a r r y  a r m s  o p e n l y .  S e e  N u n n  v. S t a t e . 1 Ga. (1 K e l . )  2 43 

( 1 8 4 6 ) ;  S t a t e  v. K e r n e r , 181 N . C .  5 7 4 ,  107 S . E .  2 2 2  ( 1 9 2 1 ) ;  

G l a s s c o c k  v. C i t v  of C h a t t a n o o g a , 157 T e n n .  5 1 8 ,  11 S . W . 2 d  678 

( 1 9 2 8 ) ;  C i t v  of L a s  V e g a s  v. M o b e r g , 4 85 P . 2d 7 3 7  (N.M. A p p .  

1 9 7 1 ) ;  C i t y  of L a k e w o o d  v. P i l l o w , 180 C o l o .  20, 5 0 1  P . 2 d  7 4 4

( 1 9 7 2 ) .  T h e  c o n c e a l e d  c a r r y i n g  of a r m s  m a y  be p r o h i b i t e d  in a

p u b l i c  p l a c e .  T h e  s t a t e  m a y  r e q u i r e  the o b t a i n i n g  of a l i c e n s e  

to c a r r y  an a r m  c o n c e a l e d .  H o w e v e r ,  a c o n c e a l e d  c a r r y i n g  l i c e n s e  

s t a t u t e  w o u l d  h a v e  to b e  e q u i t a b l y  a d m i n i s t e r e d .  S e e  S c h u b e r t  v. 

D e B a r d , 73 Ind. D e c .  5 1 0 ,  3 9 8  N . E . 2 d  1339 (Ind. A p p .  1 9 8 0 ) .

T h e  c o n s t i t u t i o n a l  p u r p o s e  for b e a r i n g  a r m s  w o u l d  n o t  be 

f r u s t r a t e d  by a p r o h i b i t i o n  on c a r r y i n g  a r m s  w h i l e  d r u n k ,  to a 

p o l l i n g  p l a c e ,  c o u r t ,  p u b l i c  a s s e m b l y ,  or in a m a n n e r  c a l c u l a t e d  

to i n s p i r e  t e r r o r .  T h e  k e e p i n g  or b e a r i n g  of a r m s  in the h o m e  or



p l a c e  of b u s i n e s s  m a y  be e i t h e r  o p e n  or c o n c e a l e d ,  k e e p i n g  the 

c a s t l e  d o c t r i n e  in m i n d  a n d  t h e  p u r p o s e  of p r o t e c t i n g  a p l a c e  of 

b u s  i n e s s .

IV .
THE R IG H T  SHALL NOT BE IN FR IN G E D  BY THE 

STATE OR ANY S U B D I V I S I O N  THEREOF

N e i t h e r  t h e  S t a t e  n o r  a n y  s u b d i v i s i o n  of t h e  s t a t e  c o u l d  

p r e v e n t  the p e o p l e  f r o m  k e e p i n g  or b e a r i n g  c o n s t i t u t i o n a l l y  

p r o t e c t e d  a r m s  w i t h i n  the p e r i m e t e r s  of the c o n s t i t u t i o n a l  

g u a r a n t e e .  L a w s  f o r b i d d i n g  the s a l e  of a r m s  or a m m u n i t i o n ,  or 

p r e v e n t i n g  t h e  r e p a i r ,  b e a r i n g ,  or k e e p i n g  of c o n s t i t u t i o n a l l y  

p r o t e c t e d  a r m s ,  laws r e q u i r i n g  a l i c e n s e  to p o s s e s s  or a c q u i r e  

a r m s ,  or the p a y m e n t  of s p e c i a l  t a x e s ,  or r e q u i r i n g  r e g i s t r a t i o n  

w o u l d  b e  an i n f r i n g e m e n t  on the r i g h t  to k e e p  a n d  b e a r  a r m s .  T h e  

g u a r a n t e e  w o u l d  a l s o  p r o v i d e  for u n i f o r m i t y  t h r o u g h o u t  the

s t a t e .  T h i s  w o u l d  be a f o r m  of p r e e m p t i o n .  U n i t s  of l o c a l

g o v e r n m e n t  c o u l d  o n l y  e n a c t  l e g i s l a t i o n  w h i c h  w a s  a b s o l u t e l y  

n e c e s s a r y  a n d  u n i q u e l y  n e c e s s a r y  for a u n i t  of local 

g o v e r n m e n t .  T h e r e f o r e ,  a c i t y  or v i l l a g e  c o u l d  r e g u l a t e  t h e  

d i s c h a r g e  of f i r e a r m s  w i t h i n  its b o u n d a r i e s  w i t h o u t  i n f r i n g i n g

the r i g h t  to k e e p  a n d  b e a r  a r m s .

V.
CONCLUSION

T h e  p r o p o s a l  g u a r a n t e e s  the f u n d a m e n t a l  r i g h t  of a c i t i z e n  

to k e e p  a n d  b e a r  a r m s  for t r a d i t i o n a l  p u r p o s e s .  T h i s  r i g h t  m a y  

n o t  be i n f r i n g e d .  T h e  m i s u s e  of a r m s  f a l l s  o u t s i d e  the 

b o u n d a r i e s  of the c o n s t i t u t i o n a l  g u a r a n t e e .  T h e  t y p e s  of



m i s c o n d u c t  t h a t  the l e g i s l a t u r e  m a y  f o r b i d  a n d  p u n i s h  a r e  w e l l -  

k n o w n  a n d  s e l f - e v i d e n t ;  e x a m p l e s  i n c l u d e  u s i n g  a r m s  to rob, 

h a r a s s ,  i n t i m i d a t e ,  or r e c k l e s s l y  e n d a n g e r  s o m e o n e ,  s h o o t i n g  in 

a n  u n s a f e  p l a c e  or m a n n e r ,  a n d  p o a c h i n g .  T h e r e f o r e ,  th i s  

p r o p o s a l  w i l l  n o t  h i n d e r  the l e g i s l a t u r e  in p e r f o r m i n g  its d u t y  

to p u n i s h  the m i s u s e  of a r m s .
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ANCHORAGE, ALASKA

RESOLUTION NO. AR 87-_____

A  RESOLUTION FOR THE ANCHORAGE MUNICIPAL ASSEMBLY CALLING FOR A  STATE CONSTITU­

TIONAL AMENDMENT CLARIFYING THE INDIVIDUAL RIGHT TO KEEP AND BEAR ARMS

WHEREAS, Article 1, Section 19 of the Alaska Constitution guarantees a 

broad individual right and explicitly protects the traditional rights that gun 

owners in Alaska always assumed were guaranteed; and

WHEREAS, Alaska Senate Joint Resolution 15 would remove any ambiguous 

language and strengthen the State's constitutional protection of the individu­

al's right to own and to lawfully use firearms and thus clarify to local legis­

lative bodies and to the judiciary a clear intent expressed by the people of 

Alaska through a constitutional amendment.

NOW, THEREFORE, BE IT RESOLVED, that the Anchorage Municipal Assembly 

does hereby support the passage of SJR 15 and the placing of the clarifying 

amendment to the constitution before the voters in the next statewide general 

election.

PASSED AND APPROVED by the Anchorage Municipal Assembly this ___________

day of ____________________________________ r 1987.

ATTEST:

Chairman

Municipal Clerk 

FD/lf
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D I S C U S S I O N :

N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  
I n s t i t u t e  f o b  L e g i s l a t i v e  a c t i o n  

1600 R h o d e  I s l a n d  A v e n u e ,  N.W.
W a s h i n g t o n ,  d . C. 20036

1986 N R A - E L  A  S T A T E  L E G I S L A T I V E  ISSUE B R I E F  

Constitutional A m e n d m e n t

Forty-one states currently have an a m e n d m e n t  to their state constitution 

guaranteeing the right to keep ar.d bear arms.

Because amending state constitutions generally require the approval of the 
state's voters, all action since 1985 has been targeted specifically to 1986, 
w h e n  the N o v e m b e r  general elections will provide the opportunity for such 

statewide votes.

West Virginia led the w a y  in 1985 by passing H.J.R. 19, providing for a 
referendum on a state constitutional guarantee for the right to keep and tear 
arms on the ballot. State sportsmen organized to generate grassroots support 
and the measure passed by a record 8 3 %  margin on N o v e m b e r  4.

Delaware is an exception to the general rule in that a constitutional 
a m e n d m e n t  need not go before the state voters. Instead, it must be approved 
in consecutive years by two different legislative sessions. The first pnase of 
this process has already been completed —  H.B. 554, providing for a Right to 
K e e p  and Bear A r m s  Constitutional A m e n d m e n t ,  was overwhelming approved in 
the 1986 legislative session. It will be reconsidered in the 1987 session, and 
considering the impressive showing it m a d e  in 1986 and the fact that pro­
sportsmen candidates fared very well in the N o v e m b e r  4 elections, H.B. 554 
could well be written into law by the spring.

"Guarantees of individual liberties under federalism have two c o m­
ponents: the federal Constitution and state constitutions. Since the 
Supreme Court has not specifically held that the second a m e n d m e n t  
applies to the states, state guarantees on arms serve as an important 
bulwark against infringement, for it is the state courts at all levels, 
not the federal courts, that finally determine the overwhelming 
number of vital issues of life, liberty and property that trouble 
countless h u m a n  beings of this Nation every year."*

Today, forty-one states have ame n d m e n t s  to their state constitutions which 
guarantee the right to keep and bear arms. In light of the increasing attention 

being given to our gun rights at the state level, and because there is a strong 
indication that sportsmen increasingly will be forced into court to defend this 

right, it becomes critical to have an unequivocal guarantee in each state 
constitution to protect sportsmen.

Those states currently without pro-gun constitutional a m e n dments are: 
California, Delaware, Iowa, Maryland, Minnesota, Nebraska, N e w  Jersey, N e w  
York and Wisconsin.

* from "State Constitutions and the Right to K e e p  and Bear Arms," by Robert Dowlut and Janet 
Knoop; O k l a h o m a  City University L a w  Review (Volume 7, V2 Summer, 1982).
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1 HOUSE JOINT RESOLUTION NO.  \%
2 (By Delegate J. i-iartiu and Delegate Carmichat1_________)

3 (Introduced _______F e b r u a r y  21, 1985 ; referred to the

4 Committee on  Coustxtutionai nevip ,on_______________.)

5

6 Proposing an amendment to the Constitution of the State of

7 West Virginia, amending article three thereof by adding

8 thereto a new section, designated section twenty-two,

9 relating to the right of a person to keep and bear arms;

10 numbering and designating such proposed amendment; and

11 providing a summarized statement of the purpose cf such

12 proposed amendment.

13 Resolved by the Legislature of West Virginia, two thirds

14 of all the members elected to each House agreeing thereto:

15 That the question of ratification or rejection cf an

16 amendment to the Constitution of the State of West Virginia

17 be submitted to the voters of the State at the next general

18 election to be held in the year one thousand nine hundred

19 eichty-six, which pror'''c«?* ;ndment is that article three

20 thereof be amended ...... ding a new section, designated

21 section twenty-two, to read as follows:

22 ARTICLE III. BILL OF RIGHTS. •

23 S22. Right to keep and bear arms.

24 A person has the right to keep and bear arms for the

25 defense of self, family, home and state, and for lawful

26 hunting and recreational use.

1
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Resolved further, That in accordance with the provisions 

of article eleven, chapter three of the code of West 

Virginia, one thousand nine hundred thirty-one, as amended, 

such proposed amendment is hereby numbered "Amendment No. 1" 

and designated as the "Right to Keep and Bear Arras 

Amendment*' and the purpose of the proposed amendment is 

summarized as follows: "To allow a person to keep and -hear

arms for defense of self, family, home and state and for 

recreation."

NOTE: The purpose of this resolution is to guarantee a 
person the right to keep and bear arms.

Section twenty-two is new; therefore, strike-throughs 
and underscoring have been omitted.

2
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N a t io n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a

1600 R h o d e  Is l a n d  A v e n u e . N .W . 

W a s h in g t o n . D .C. 2 0 0 3 6

O f f i c e  of" t h e
G e n e r a l  Co u n s e l  D e c e m b e r  28, 1987

J o e  G e l d h o f
A s s i s t a n t  A t t o r n e y  G e n e r a l  

2 5 7 9 - 4  D o u g l a s  H i g h w a y  
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  M r .  G e l d h o f :

M r .  R o s s  r e q u e s t e d  that I r e s p o n d  to y o u r  i n q u i r y  on the 
d e c i s i o n  to a m e n d  a r t i c l e  I, §16 o f  t he M a i n e  C o n s t i t u t i o n .

A r t i c l e  I, §16 h a s  b e e n  a m e n d e d  to g u a r a n t e e  that " E v e r y  

c i t i z e n  h a s  a r i g h t  to k e e p  a n d  b e a r  a r m s ;  a n d  thi s  r i g h t  s h a l l  
n e v e r  be q u e s t i o n e d . "  T h e  l a n g u a g e  " f o r  t he c o m m o n  d e f e n s e "  w a s  
d e l e t e d .

T h e  p e o p l e  a m e n d e d  the c o n s t i t u t i o n  b e c a u s e  t h e y  w e r e  
d i s p l e a s e d  w i t h  t he l a n g u a g e  in S t a t e  v. F r  i e l , 508 A . 2d 123 (Me
1 9 8 6 ) ,  h o l d i n g  that the r i g h t  to b e a r  a r m s  is l i m i t e d  to the
c o m m o n  d e f e n s e  u n d e r  a r t i c l e  I, §16. T h e  c o u r t  c o u l d  h a v e  
l i m i t e d  its d e c i s i o n  to h o l d i n g  t h a t  a c o n v . c t e d  f e l o n  m a y  be 
p r e v e n t e d  f r o m  b e a r i n g  ar m s . It c h o s e  to i g n o r e  f a v o r a b l e  c a s e  
l a w  f r o m  A r k a n s a s  a n d  T e n n e s s e e  o n  the i n t e r p r e t a t i o n  of " c o m m o n  
d e f e n s e "  l a n g u a g e  a n d  i n s t e a d  c i t e d  a M a s s a c h u s e t t s  c a s e  w h i c h  
j u d i c i a l l y  r e p e a l e d  the r i g h t  to b e a r  a r m s .  D o w l u t  &  K n o o p ,
" S t a t e  C o n s t i t u t i o n s  a n d  the R i g h t  to K e e p  a n d  B e a r  A r m s , "  7 O k l
C i t y  U n i v .  L. R e v .  177 ( 1 9 8 2 ) ,  d i s c u s s e s  the v a r i o u s  s t a t e  
c o n s t i t u t i o n a l  g u a r a n t e e s .

P l e a s e  feel fr e e  to c o n t a c t  thi s  o f f i c e  if y o u  h a v e  any 
q u e s t  i o n s .

S i n c e r e l y ,

R o b e r t  D o w l u t  
D e p u t y  G e n e r a l  C o u n s e l

R D : s e p
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Argued March 13, 1986. . .

• • - Decided April 18, 1986.
■ *     »-• • /;
* .. r 7T' ••'

T  r-Defendant was convicted in the Superi­

or Court, Sagadahoc County, of two counts 
_ of possession of firearm by a felon. The 
Supreme Judicial Court, Glass man, J., held 

‘ that: (1) statute prohibiting possession of 

firearms by convicted felon did not violate 
Federal or State Constitutions; (2) evidence 

- of revolver was admissible as seized in the 

'course of a search pursuant to 'a valid 
warrant; (3) defendant's statement after 
'arrest but prior to i receiving Miranda 
warnings concerning location of shotgun 
was not pursuant to custodial questioning 

and was admissible; and (4) evidence of 
defendant's prior conviction was properly 

. admitted to establish element of offense. 

- ‘ Affirmed. ' • vv.fi: ■'* - *r;

■•(i —

r proceedings con- 
herein.

mr

L  Weapons <*=1 “ \

• '. ^Second Amendment of the United 
States Constitution operates as a restraint 
solely on the power of the national govern­
ment and does not restrict the power of the 
states to regulate firearms. U.S.C.A. 

ConstAmend. f J W . .

2. Weapons «=1 ■ V ”

‘ The right to keep and bear arm; de­

clared by the State Constitution is limited 
by its purpose that arms may be kept and 
borne for the common defense and does not 
prevent the legislature from determining 
that common defense would not be served 
if a convicted felon possessed firearm in 
absence of permit. MJLSA. Const Art 1, 
§16.

3. Weapons <*=1 —  ' •

Statute prohibiting possession of fire­
arm by convicted felon does not violate 

constitutional right to keep and bear arms

4. Searches and Ceizures *=193

  A  defendant who seeks to challenge
' the legality of a search or seizure conduct­

ed under a properly issued and executed 
warrant has the burden of proving the 
illegality. \ .s • -...

* - - • • • » * #  . . .  •

5. Criminal L a w  «=>394.6(4) .
Defendant who, at suppression hear­

ing, conceded that in an unrelated case, 
legality of search was upheld, and who 
presented no evidence to support challenge 

of legality of search failed to prove that 
evidence of revolver found during search 
should have been suppressed. . -—

6. Searches and Seizures <*=>121 • ■'"-j---

Search warrant based on affidavit stat­
ing that information about gun in defend­
ant's possession was acquired during 
course of previous search of apartment 13 

days earlier in an unrelated case by officer 
who had probable cause to believe that the 
firearm was still there, was not based on 
stale information and evidence obtained 
pursuant to the warrant was not required 

to be suppressed. r
..    . . .  . . . T -* * . i U J c u i U .
7.. Criminal Law <*=414 : xuh-.xx
m- Police officer's testimony that, at time 
of arrest, he handed defendant copy of 
arrest warrant and warrant for search of 
defendant's apartment and defendant stat­
ed that Shotgun belonged to another sup­
ported finding that after arrest of defend­
ant, police officer did not actually interro­
gate defendant or by his conduct engage in 
functional equivalent of interrogation of 

defendant, although defendant alleged that 
after placing defendant under arrest, police 
officer had questioned him concerning loca-. 

tion of shotgun, in response to which de­
fendant answered.

8. Constitutional L a w  *=266(4)

Admission into evidence of certified 

copy of defendant's judgment and convic­
tion of larceny from ti person in defend­
ant's trial for illegal possession of a weap-
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on did not deprive defendant of due pro­

cess, where defendant declined to stipulate 

to his conviction of a crime punishable by 

imprisonment of one year or more or failed 
to suggest another method by which the 

fact of his conviction could be admitted 

without indicating nature of offense, as 
defendant's prior conviction of crime pun­
ishable by one year or more of imprison­

ment was an essential element of the of­
fense and had to be proven by State. 15 

M J L S A  § 393, subd. 1; ' U.S.CA. Const. 
Amend. 5. "■ —  —• •—  v»«

9. Criminal Law «=369.2(1) ti.-.tcv'r'u 

”.'1: Where it is an element of the offense, 
evidence of prior conviction is highly rele­
vant and not excludable under any rule. 
Rules of Evid., Rules 401, 403.

10. Criminal Law «=1172.1(3) " . .  •.
,  ,  .  • • r  ••

j . Trial court's instruction denning con­
trol in terms borrowed from definition of 

constructive possession constituted harm­
less error, if any, where "the instruction 
closely paralleled instruction proposed by 
defendant and where firearms were proven 

to be in personal residence of_defenaant for 
an extended period of time and the court's 
instruction directed jurors' attention to 
whether defendant was aware of presence 

of firearms and had ability to reduce them

to physical possession...j,;-- V-* lj 
»  • •  . . . . . . .  . .  •

‘ ■ .■* lu Ji *» *... ’ .
11. Criminal Law «=38 , •

•' ■ Although illegal possession or control
of firearm prior to defendant’s involvement 
in fight did not preclude competing harms 
defense for defendant’s conduct following 
fight, jury's finding that defendant pos­
sessed or controlled gun prior to fight ren­
dered competing harms defense inapplica­

ble. "on- ;;.?-,'. ;

Geoffrey Rushlau, Asst. Disti Atty. (oral­
ly), Bath, for plaintiff.

1. A third count alleging possession of a shotgun 
on or about August 12, 1983, was dismissed by

Andrews B. Campbell (orally), and Den­

nis Eugene Friel, pro se (orally), Bowaoin- 
ham, for defendant

■ Before NICHOLS, ROBERTS, W A T H -  
E N  and GLASSMAN, JJ.

GLASSMAN, Justice.

. Dennis Friel appeals from the judgment 
of the Superior Court Sagadahoc County, 
entered on a jury verdict of guilty on two 

counts of possession of a firearm by a 
felon in violation of 15 MJLSA. § 393 
(1980 &  Supp.1985-1986). On appeal, the 

defendant contends that section 393 on its 
face and as applied in this case violates the 

United States Constitution, amendment II 
and the Maine Constitution, article I, § 16 

,-a and that the trial court erred in numerous 

evidentiary rulings and in its instructions 
to the jury, if For the reasons hereinafter 
set forth, we.affirm the judgment. . -

'In September 1983, the defendant was 

indicted for the fllegai possession of a shot­
gun on.or 3bout July 23, 1983, and of a 
revolver on or about August 25, 1983.1 

From the evidence submitted at trial the 
jury rationally could have found the follow­
ing facts: In 1958 the defendant was con­
victed of larceny from the person, 17 M J L  
SA. § 2102 (1964) (repealed 1975), and the 
court imposed a two-year suspended sen­
tence. The defendant has never applied for 
a permit to possess a firearm. " — ~ •
> Patrick Lane owned a 12-gauge shotgun. 
In May, 1983, Lane borrowed $50 from the 
defendant and advised the defendant he 
would deliver the shotgun to the defendant 
as collateral for the loan although the de­
fendant had not requested that he do so. 
Lane left the shotgun in a closet at the 
defendant’s home while the defendant was 

absent On July 23, 1983, the defendant 
was involved in a fight with two brothers 
named Alexander at a store located on the

agreement of the parties.
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The defendant suffered an injury to hi3 
right eye. The Alexanders threatened to 

leave and to return with guns. After the 
Alexanders had departed, the defendant 
went to his apartment, loaded the shotgun, 

went outside, and fired a shot into the air. 
He continued to stand outside holding the 
gun until the police arrived. Some days 

after this incident. Lane came to the de­
fendant’s apartment, paid his debt and re­
covered the gun. - ,.i •;.... .

••On August 12, 1983, Loren Herrick, a 
deputy in the Sagadahoc County Sheriffs 
Department, participated in a search of the 

defendant's apartment and observed a .257 
magnum revolver located on a window sill 

or shelf above the bed in the master bed­
room. There were cartridges in the gun. 
On August 25,1983, Herrick participated in 

a second search of tbe apartment and ob­
served the revolver in the same location. 

The officer took possession of the revolver 
and later on the same day obtained posses­

sion of the shotgun owned by Lane. • ■

• The jury found the defendant guilty on 

both counts. ... ' .-. '«•. ••
i'i4* . * ’I?/

?■>• H. •Ivie.sii.s-S 

-siThe defendant contends that 15 MJLS.A.
§ 393 (1980 & Supp.1985-1986) on its face 
and as applied in this case violates the 
second amendment of the United States 
Constitution and article I, § 16 of the 
Maine Constitution and accordingly the in­
dictments must be dismissed. - W e  dis­

agree. Section 393 restricts the possession 
of firearms by a convicted felon. Section 
393(1) provides that a person who has been

2. In full, section 393(1) provide: ’ '
Nc person who has been convicted of any 

crime, under the laws of tbe United States, the 
State of Maine or any other state, which is 
punishable by one year or more imprison­
ment or any othe- crime which was commit­
ted with the use of a dangerous weapon or of 

••' a firearm against a person, except for a viola* 
lion of Title 12, chapter 319. subchapter IH. 
shall own. have in his possession or under his 
control any firearm, unless such a person has 
obtained a permit under this section. For the 
purposes of this subsection, a person shall be

'■■.STATE v. FRIEL * Me. 125
a n  M 501 A -ld  1 23  (\ U . IMS)

apartment convicted of any crime punishable by one 

year or more imprisonment shall not “own, 

have in his possession or under his control 
any firearm" unless he obtains a permit* 

Section 393(2M6) establishes the conditions 

and procedures by which a convicted felon 
may obtain a permit

[1] The second amendment to the Unit­

ed States Constitution J is simply inapplica­
ble to the instant case. This amendment 
operates as a restraint solely upon the pow­

er of the national government and does not 
restrict the power of the states to regulate 
firearms. Miller v. Texas, "153 U.S. 535, 
538, 14 S.Ct. 874/875, 38 LEd. 812 (1894); 
Presser v. Illinois, "116 UJ3. 252, 265, ’6 
S.Ct. 580, 584, 29 HEd. 615 (1886); Quilici 
v. Village of Morton Grove, 695 FJhi 261," 
269-70 (7th Cir.1982), ceH. denied, 464 U.S. 
863, 104 S.Ct. 194, 78 L2EcL2d 170 (1983); 
United States v. "Kozerski, '518 F-Supp. 
1082, 1090 (D.N.H.19S1), ajfd mem.; 740 
F.2d 952 (1st Cir.1984), cert denied, —
UH. --- , 105 S.Ct. 147, 83 LEd.2d 86

(1985); State v. Samie, 116 N J L  583, 364 
AJJd 630 (1976) (mem.). ‘ J 7“”

[2) W e  turn then to examine the Maine 
constitutional provision. Article I, .§ 16 
provides: .v j;;.- 3 
; Every citizen has a right to keep and
bear arms for the common defense; and 

. this right shall never be questioned. - 

The right declared by section 16 i3 limited 
by its purpose: the arms may be kept and 
borne '.'for the common defense.” -Cf. 
Commonwealth v. Davis, 369 Mass. 886, 
887-88. 343 N.E.2d 847, 848-49 (1976) (in­

terpreting “common defense’’ as
I * . * *

-̂deemed to have been convicted upon the ac- 
.... cep lance nf a plea of guilty or nolo cooten- 
—  dere or a verdict or finding .of guilty by a 
. court of competent jurisdiction.. - ••
• A violation of this subsection constitutes a 

Class C crime. § 393(8).

3. U.S. Const, amend. II provides:

A well regulated Militia, being necessary to 
the security of a free State, the right of the 
people to keep and bear Arms, shall not be 
infringed.
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“pomtfing] to service in a broadly baaed, 

organized militia"); State v. McKinnon, 
153 Me. 15, 21-22, 133 A ^ d  885, 888-89 
(1957) (“common defense" does not include 

hunting). -.arts..;*.*.:

Tbe constitution also provides for an ex­

press grant to the Legislature of “full pow-‘ 
er to make and establish all reasonable 
lava and regulations fo r the defense and 
benefit of the -people of this State, not 
repugnant to this Constitution.” Me. 

Const, art IV, pt 3, § 1 (emphasis added). 
The Legislature, by its enactment of sec­
tion 393, reasonably determined that the 
common defense would not be served if a 

person, who by the commission of a felony 
had demonstrated a dangerous disregard 
.for the law, possessed a firearm in the 

absence of a permit Cf. State v. Vainio, 
466 A-2d 471, 476 (Me.1983) ("demonstrated 
their unfitness to be entrusted with dan­

gerous weapons"), cert denied, 467 U.S. 
1204,104 S.Ct 2385, 81 LD(L2d 344 (1984); 
State v. Heald, 382 AJZd 290, 295 (Me.1978) 
("obvious legislative purpose of deter­
rence”). "" '

[3] The defendant contends that the 
Legislature may not make this determina­
tion and points to the language in article I,
§ 16 guaranteeing the right to “[ejvery 
citizen” and providing that "this right shall 
never be questioned." W e  note that courts 
in other states with similar language in 
their constitutional provisions guaranteeing

4. Bristow v. State, 418 So.2d 927. 930 (ALa-Crim.
. Anp.1982) (“every citizen'; statute prohibiting
postern on ol pistol); People v. Blue. 190 Colo. 

.95. 102-103, 544 I\2d 385. 390-91 (1975) (The 
right of no pe.son to keep and bear arms ... 

.-shall be called into question'; statute prohibits 
possession of firearm); Slate v. Amos. 343 SoJd 
166, 167-68 (La.1977) ("each citizen*; statute 

• prohibits possession of firearm); Sheppard v. 
State. 586 S-W^d 500 CTcc.CrinLApp.1979) 
("[e)very citizen'; statute prohibits possession 
of firearm away from residence); State v. Tuily, 
198 Wain. 605. 89 ?2d 517 (1939) ('the individ- 
ual dozen"; statute prohibits possession ol pis­
tol).

5. In addition to the cases died in n. 4, courts 
have rejected challenges based on state constitu­
tional keep-and-bear arms provisions to statutes 
malting illegal a felon's possessing a firearm in

the right to keep and bear arms have re­
jected challenges, based on those provi­
sions, to state statutes restricting or deny­

ing the possession of firearms by convicted 
felons.4 The constitutional guarantee must 

be interpreted in its entirety and in light of 
its purpose. W e  find nothing in the statute 
itself or in the facts of this case thac in­

fringes upon the purpose. W e  hold there­
fore that 15 MJLSjL § 393 on its face and 
as applied in the instant case does not 

violate article I, § 16.* r '

.*3»-s'v. •rts'vvs'CL

• W e  next address the defendant's conten­

tion that his motion for the suppression of 
the revolver from evidence was erroneous­
ly denied. ;The police seized the revolver 

on August 25, 1983, during the course of a 
search pursuant to a warrant.--In his m o­

tion the defendant contended that probable 
cause for the August 25 search was based 
on information acquired by Deputy Herrick 
during the course of an allegedly illegal 
search of his apartment in an unrelated 

case on August 12, 1983, and further con­
tended that the affidavit on which the war­
rant was based did not support probable 
cause because it rested on this “stale” in­

formation. -At the suppression hearing on 
hi3 motion, the State offered the August 25 
warrant, affidavit and inventory. N o’evi­
dence was offered by the defendant After 
receiving the exhibits and hearing legal

the following cases: Landers v. State, 250 Ga.
• 501, 299 S^2d 707 (1983): State v. Cobb. 428 
So .2d 935 (La-App.1983); State v. Williams, 358 
So-2d 943, 946 (La.1978); Carfield v. State. 649 
P.2d 865 (Wyo.1982). See also Stale v. NoeL 3 
.Ariz-App. 313. 414 PJd 162 (1966) (statute pro­
hibits convicted felon's possessing a pistol); 
Eary v. Commonwealth, 659 S-W.2d.198 (Ky.._
1983) (statute prohibits convicted felon's 'pos- ” 
sesang a handgun); State v. Cartwright, 246 Or. 
120. 418 P.2d 822 (1966), art denied. 386 US. 
937, 87 &CL 961. 17 LEdJZd 810 (1967) (statute 
prohibits convicted felon's possessing a conceal- 
able firearm). Cf. Slate v. Rascon, 110 Anz. 
338, 519 P.2d 37 (1974) (condition that proba­
tioner not have a firearm under his control does 
not violate stale consututioiul ‘right of an indi- — 
vidua! citizen" to bear arms),
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argument, the court denied the motion to 

suppress. . - .. . .

■[4,5] A  defendant who seeks to chal­
lenge the legality of a search or seizure 
conducted under a properly issued and exe­
cuted warrant, has the burden of proving 

the illegality. State v. Rand, 430 A-2d 808, 
817 (Me.1981). In essence, the defendant 
contends that the August 12, 1983 search 
was illegal and therefore that the August 
25 search resting on Deputy Herrick's oh- 

; • serrations on August 12 is also illegal.
.. Since the defendant concedes that the Su­
perior Court, acting* in the unrelated case,

" upheld the legality of the August 12 search 
and since the defendant presented no evi- 

; dence at the suppression hearing, the de- 
- fendant failed to meet his burden of proof 

„ as to this contention. i,ais vVi( .
--•[6] Nor is there merit in the defend­
ant’s contention that Deputy Herrick’s affi­
davit does not support probable cause be­

cause it was based solely on "stale” infor­
mation. In State v. Willey, '363 AJld 739 
(Me.1976), we stated that whether past cir­
cumstances disclose a probable cause that 
is still continuing at the time of the request 
for a search warrant is not determined 

merely by the passage of time, but may 
also depend upon the circumstances of each 
case. : Accordingly, we refrained from pre­
scribing a per se rule fixing a mandatory 
maximum time within which a search war- 
rant must be sought after the occurrence 
of events relied on to show probable cause.

Id. at 742. -In the instant case, considering 
the circumstances, including the kind of 

criminal activity involved, the nature of the 
property to be seized, and its location, it 
was not error to conclude that thirteen' 

days after first seen in the defendant's 
home there was probable cause to believe 
that the firearm was still there.- • Accord- . 
ingly, the court properly denied the defend- ... 
ant’s motion to suppress. .._ •

IV.

The defendant’s next contention raised 
for the first time on this appeal is that the 
Superior Court erred in denying his motion

1X3 (JkU. IM4)

to suppress his statement of August 25, 

1983, and the evidence obtained by use of 

that statement because the conduct of the 

police constituted the functional equivalent 

of custodial questioning without giving him 

the warnings provided in Miranda v. Ari­
zona,' 384 U.S. 436, 86 S.Ct. 1602, 16 

LE<L2d 694 ( 1 9 6 6 ) . - :  - • * -

Under Miranda, the State may not use 
statements of a defendant "stemming from 
custodial interrogation of the defendant un­

less it demonstrates the use of procedural 
safeguards effective to secure the privilege 

against self-incrimination.” ~IcL at 444, 86
S.Ct at 1612. " j~~=-*--

[T]he tenn ''interrogation" undei Mi• 
randa refers not only to express ques­
tioning, but also to any words or actions 

on the part of the police (other than 

...those normally attendant to arrest and 
. custody) that the police should know are 

reasonably likely to elicit an incrimina­

ting response from the suspect. : ...

Rhode Island v. Innis, 446 U.S. 291, 301. 
100 S.Ct. 1682, 1689, 64 LEcL2d 297 (1980). 

See State v. Estes, 418 A^d 1108, 1111 
(Me.1980). When a defendant has given a 

statement in the absence of Miranda warn­
ings, the State bears the burden of proving 
by a preponderance of the evidence that 
the warnings were not required. State v. 
Longley, 483 A.2d 725, 730 (Me.1984). The 
ruling of the trial court on the defendant's 

motion to suppress will be upheld if the 
record' provides rational support for the 

court's determination.-.Id. .„u -

Contradictory testimony concerning 

questioning of the defendant was present­

ed at the hearing on the defendant's mo­
tion. Deputies Herrick and Ackerly testi­
fied that they were the*only officers 

present when Deputy Herrick arrested the 
defendant on the present charges. At the 
time of the arrest, Herrick handed the de­

fendant a copy of the arrest warrant and 
the warrant for the search of the defend­
ant's apartment After reading the search 

warrant the defendant stated that the 
shotgun belonged to Patrick Lane. The
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defendant testified, however, that after 

placing the defendant under arrest and 

handing the defendant copies of the war­

rants, Herrick had questioned the defend­

ant concerning the location of the shotgun, 

and the defendant had stated it was no 

longer at the defendant's home because 

Patrick Lane had picked it up sometime 

before.

_[7] On the evidence before it, the trial 

court was warranted in concluding that 

after the arrest of the defendant Deputy 

Herrick did not actually interrogate the 

defendant or by his conduct engage in the 

functional equivalent of interrogation of 

the defendant .

The defendant next contends that the 

court erred in admitting into evidence, over 

the objections of the defendant a certified 
copy of the 1968 judgment and conviction 

of the defendant for larceny from the per­

son. Prior to the submission into evidence 

the trial court twice suggested that the 
defendant stipulate to his conviction of a 

crime punishable by imprisonment of one 

year or more without indicating the nature 
of the offense. The defendant declined to 

stipulate and failed to suggest any other 

method by which the fact of his conviction 

could be admitted without indicating the 

nature of the offense. On appeal the de­

fendant contends that, the admission into 
evidence of the document and in particular 
of the exact nature of the conviction de­

prived him of due process. W e  find no

merit In this contention. -..-j v - ".....
- m ; ■ ' f * v  
[8,9] The State was required to prove 

as an essential element of each count that 

the defendant had been convicted previous­

ly of a crime punishable by one year or 
more of imprisonment. 15 M.R.S.A. 

§ 393(1). As an element of the offense the 

evidence of the prior conviction was highly 
relevant and not excludable under any rule. 

See M.R.EvitL 401, 403.

. m i

. . ■ . VL . •

Finally, we address the defendant’s con­
tention. that the trial court committed re­

versible error by its instructions on the 
definition of "control" and on the compet­
ing harms defense. W e  must read the jury 
instructions in their entirety to determine if 
they are adequate. State v. Perry, 486 
A22d 154, 156 (Me.1985); State v. Sapiel, 
432 A ^ d  1262,1270 (Me.1981).

~ [10] Definition of control: 15 MJLS.A.
§ 393(1) provides that a convicted felon 
shall not "own, have in his possession or 
under his control any firearm." The Maine 
Criminal Code does not define “control.”' 
In the instant case the trial court defined 
"control” in terms borrowed from the defi­
nition of "constructive possession" that we 
have employed when reviewing sufficiency 
of the evidence challenges to convictions 
for Dossession of contraband. See State v. 
Lambert, 363 A ^ d  707, .711 (Me.1976); 
State v. Gellers, 282 A-2d 173, 178-80 (Me. 
1971), cert denied, 406 US. 949, 92 S.Ct.. 
2047, 32 LHd.2d 337 (1972). W e  note that 
the defendant’s first proposed instruction 
defining "control," filed on the second day 
of trial, closely paralleled the instructions 
in fact given by the court and differed 
from it only marginally. _Given the fact 
that both firearms were proven to be in the 
personal residence of the defendant for an 
extended period of time, the court's instruc­
tions appropriately directed the jurors' at­
tention to whether the defendant was 
aware the firearms were there and had the 
ability, without restriction, to reduce them 

to his physical possession. In the circum­
stances of this case any shortcoming in the 
court's instruction on "control'’ was harm­

less. ; :
Competing harms defense; Over- the- • 

State’3 objection the court instructed the 
jury on the competing harms defense on 
Count I involving the July 23 incident. Sec 
17-A MJ1S.A. § 103(1) (1983). The court 
further instructed the jury that it should 
not consider the competing harms defense 
"if the State has satisfied you that prior to • 
the fight in the store Mr. Friel had already
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possessed or controlled. the shotgun . i t ,  

and that he had previously been convicted 
of a felony.” The defendant objected to 
the instruction, contending that possession 
or control prior to the fight in the store did 
not preclude the competing harms defense.

[11] The defendant is correct that pos­
session or control of a firearm prior to the 
fight in the store does not preclude tbe 
competing harms defense for his conduct 
following the fight. 'The indictment, how­
ever, 'charged the defendant with posses- 
- sion or control on or about July 23. If the 
: jury found the defendant did not possess or 
control the gun prior to the fight in the 
store, then under the instructions as given 
it might find his conduct after the fight to 
be justified. .If, however, the jury found 
■ the defendant in -fact possessed or con­

trolled the gun prior to the fight, the com-

peting harms defense is inapplicable. See 
State v. Kee, 398 A-2d 384, 386 (Me.1979) 
(the competing harms defense requires 

"imminent physical harm” that is shown as 

a fact to exist).

Wehave carefully examined the defend­
ant’s remaining contentions and find them 

to be without merit

The entry is:' v' v- r--—  - -t— .

Judgment affirmed.

-  r z '.- .lT - i ‘ ‘J i l l s : I
All concurring.
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A N A L Y S I S  O F  

P R O P O S E D  W E S T  V I R G I N I A  C O N S T I T U T I O N A L  
G U A R A N T E E  T O  K E E P  A N D  B E A R  A R M S

A  p e r s o n  h a s  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  f o r  t h e  

d e f e n s e  o f  s e l f ,  f a m i l y ,  h o m e ,  a n d  s t a t e ,  a n d  f o r  
l a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  u s e .

T h i s  p r o p o s a l  e x p l i c i t l y  p r o t e c t s  t h e  t r a d i t i o n a l  l a w f u l  
r i g h t s  t h a t  g u n  o w n e r s  a s s u m e d  w e r e  g u a r a n t e e d  i n  W e s t  V i r g i n i a .

A  P e r s o n

T h e  p r o p o s e d  a m e n d m e n t  g u a r a n t e e s  a n  i n d i v i d u a l  r i g h t .  
N e v e r t h e l e s s ,  a  p e r s o n  i n  a h i g h  r i s k  c a t e g o r y  w o u l d  n o t  e n j o y  
t h i s  r i g h t .  T h a t ,  e . g . ,  f e l o n s ,  m i n o r s ,  a n d  t h e  m e n t a l l y  i n f i r m  
a r e  t r e a t e d  d i f f e r e n t l y  h a s  g a i n e d  s u c h  u n i v e r s a l  a c c e p t a n c e  

t h a t  c o m m e n t a t o r s  m e n t i o n  o n l y  i n  p a s s i n g  t h a t  s u c h  p e r s o n s  d o  
n o t  e n j o y  t h e  f u l l  b e n e f i t s  o f  t h i s  r i g h t .  D o w l u t  & K n o o p ,
S t a t e  C o n s t i t u t i o n s  a n d  t h e  R i g h t  t o  K e e p  a n d  B e a r  A r m s , 7 O k l a .  
C i t y  U . L .  R e v .  1 7 7 ,  1 9 1  & n. 71 (1 9 8 2 ) .

T h e  C o n s t i t u t i o n s  o f  4 0 *  s t a t e s  c o n t a i n  a  r i g h t  t o  b e a r  

a r m s .  T h e s e  g u a r a n t e e s  h a v e  n o t  b e e n  a n  o b s t a c l e  t o  r e a s o n a b l e  
r e g u l a t i o n .  S t a t u t e s  p r o h i b i t i n g  p o s s e s s i o n  o f  f i r e a r m s ,  e . g . ,  

b y  c o n v i c t e d  f e l c n s  h a v e  b e e n  c o n s i s t e n t l y  u p h e l d .  E x a m p l e s  
o f  s u c h  d e c i s i o n s  i n c l u d e  C a r f i e l d  v. S t a t e , 6 4 9  P. 2 d  8 6 5  
(Wyo. 1 9 8 2 ) ;  S t a t e  v. F a n t ,  53 Oh. A p p .  2 d  87, 3 7 1  N . E . 2 d  588 

( 1 9 7 7 ) ;  S t a t e  v. A m o s , 3 4 3  So. 2 d  1 6 6  (La. 1 9 7 7 ) ;  S t a t e  v. 
C a r t w r i g h t , 2 4 6  O r e .  1 2 1 ,  4 1 8  P. 2 d  8 2 2  ( 1 9 6 6 ) ;  J a c k s o n  v.
S t a t e , 68 So. 2 d  8 5 0  (Ala. A p p .  1 9 5 3 ) ,  c e r t ,  d e n i e d  68 So. 2d 
8 5 3  ( 1 9 5 3 ) .  O v e r  a c e n t u r y  a g o  a c o u r t  u p h e l d  a c o n v i c t i o n  

u n d e r  a  s t a t u t e  f o r b i d d i n g  s e l l i n g ,  g i v i n g ,  o r  l e n d i n g  w e a p o n s  
t o  m i n o r s .  C o l e m a n  v. S t a t e , 32 A l a .  5 8 1  ( 1 8 5 8 ) .

K e e p  a n d  B e a r  A r m s

T h e  t e r m  " a r m s "  r e f e r s  o n l y  t o  s u c h  a r m s  a s  a r e  c o m m o n l y  
k e p t  b y  t h e  p e o p l e .  C o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  w o u l d  
i n c l u d e  t h e  r i f l e ,  s h o t g u n ,  a n d  p i s t o l .  S t a t e  v. K e s s l e r ,
2 8 9  O r e .  3 5 9 ,  6 1 4  P. 2 d  94 ( 1 9 8 0 ) ;  T a y l o r  v. M c N e a l , 5 2 3  S. W .
2 d  1 4 8 ,  1 5 0  (Mo. A p p .  1 9 7 5 ) ;  R i n z l e r  v. C a r s o n , 2 6 2  So. 2d 
6 6 1 ,  6 6 6  (Fla. 1 9 7 2 ) ;  P e o o l e  v. B r o w n ,  2 5 3  M i c h .  53 7 ,  2 3 5  N . W .
2 4 5  ( 1 9 3 1 ) ;  S t a t e  v. K e r n e r , 1 8 1  N . C .  5 7 4 ,  1 0 7  S. E .  2 2 2  ( 1 9 21); 
S t a t e  v. S h e l b y ,  90 M o .  302 ,  2 S . W .  4 6 8  ( 1 8 8 6 ) ;  S t a t e  v. D u k e ,
42 T e x .  4 5 5 ,  4 5 8 - 5 9  ( 1 8 7 5 ) ;  S t a t e  v. A n d r e w s , 50 T e n n .  16 5 ,

8 A m .  R e p .  8 ( 1 8 7 1 ) .

* I n  t h e  1 9 8 4  e l e c t i o n s  t h e  v o t e r s  i n  U t a h  s t r e n g t h e n e d  t h e i r  
p r e s e n t  g u a r a n t e e  a n d  t h e  v o t e r s  i n  N o r t h  D a k o t a  a d d e d  a r i g h t  
t o  k e e p  a n d  b e a r  arras t o  t h e i r  c o n s t i t u t i o n .



B o m b s /  c a n n o r v  p o i s o n  g a s  a n d  t h e  l i k e  a r e  a r m s  w h i c h  d o  n o t  
c o m e  u n d e r  t h e  p r o t e c t i o n  o f  t h e  c o n s t i t u t i o n a l  u m b r e l l a .  S t a t e  
v. K e s s l e r , R i n z l e r  v. C a r s o n , P e o p l e  v. B r o w n , S t a t e  v. K e r n e r , 

S t a t e  v. S h e l b y , s u p r a .

A  p e r s o n  m a y  o n l y  k e e p  o r  b e a r  c o n s t i t u t i o n a l l y  p r o t e c t e d  

a r m s .  T h e  r i g h t  t o  k e e p  a r m s  i n c l u d e s  t h e  f o l l o w i n g :

W h a t ,  t h e n ,i s  i n v o l v e d  i n  t h i s  r i g h t  o f  k e e p i n g  a r m s ?

I t  n e c e s s a r i l y  i n v o l v e s  t h e  r i g h t  t o  p u r c h a s e  a n d  u s e  
t h e m  i n  s u c h  a  w a y  a s  i s  u s u a l ,  o r  t o  k e e p  t h e m  f o r  
t h e  o r d i n a r y  p u r p o s e s  t o  w h i c h  t h e y  a r e  a d a p t e d .  . .
T h e  r i g h t  t o  k e e p  a r m s ,  n e c e s s a r i l y  i n v o l v e s  t h e  r i g h t  
t o  p u r c h a s e  t h e m ,  t o  k e e p  i n  a s t a t e  o f  e f f i c i e n c y  
f o r  u s e ,  a n d  t o  p u r c h a s e  a n d  p r o v i d e  a m m u n i t i o n  

s u i t a b l e  f o r  s u c h  a r m s ,  a n d  t o  k e e p  t h e m  i n  r e p a i r .
A n d r e w s  v. S t a t e , 5 0  T e n n .  1 6 5 ,  1 7 8 ,  8 A m. R e p .  8,

1 3  ( 1 8 7 1 ) .

T h e  b e a r i n g  o f  c o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  m a y  b e  
r e g u l a t e d .  C o n c e a l e d  c a r r y i n g  s t a t u t e s ,  e . g . ,  a r e  r o u t i n e l y  
u p h e l d .  S t a t e  v. K e s s l e r , 2 8 9  O r e .  359 ,  6 1 4  P . 2 d  94, 99 ( 1 9 8 0 ) ;  
H o l l a n d  v. C o m m o n w e a l t h , 2 9 4  S . W .  2 q  83, 85 (Ky. 1 9 5 6 ) ;  P o r e l l o  
v. S t a t e ,  1 2 1  O h .  St. 2 8 0 ,  1 6 8  N . E .  1 3 5  ( 1 9 2 9 ) ;  M c l n t i r e  v. S t a t e ,
1 7 0  I n d .  1 6 3 ,  83 N . E .  1 0 0 5  ( 1 9 0 8 ) ;  S t a t e  v. R e i d , 1 A l a .  61 2 ,
35 A m .  D e c .  44 ( 1 8 4 0 ) .  E v e n  o p e n  c a r r y i n g  f o r  a n  u n l a w f u l  
p u r p o s e  m a y  b e  p r o h i b i t e d .  S t a t e  v. D a w s o n , 2 7 2  N . C .  535 ,  1 5 9  
S . E .  2 d  1 ( 1 9 6 8 ) .  A  l i c e n s e  m a y  b e  r e q u i r e d  t o  c a r r y  a  p i s t o l  
a w a y  f r o m  o n e ' s  h o m e ,  p l a c e  o f  b u s i n e s s ,  o r  l a n d .  S c h u b e r t  v. 

D e B a r d , 7 3  I n d .  D e c .  5 1 0 ,  3 9 8  N . E .  2 d  1 3 3 9  (Ind. A p p .  1 9 8 0 ) .  

C a r r y i n g  a g u n  w h i l e  d r u n k  is o u t s i d e  t h e  p r o t e c t e d  b o u n d a r i e s  
o f  t h e  r i g h t  t o  b e a r  a r m s .  P e o p l e  v. G a r c i a , 1 9 7  C o l o .  550,
5 9 5  P. 2 d  2 2 8  ( 1 9 7 9 ) (en b a n c ) .  O n e  m a y  n o t  b e  a r m e d  i n  c o u r t ,  
c h u r c h ,  a t  e l e c t i o n s  o r  c o n c e r t s .  H i l l  v. S t a t e , 53 G a. 4 7 3 ,
4 7 6  ( 1 8 7 4 ) .  U n a u t h o r i z e d  p a r a d i n g  w i t h  a r m s  m a y  b e  p r o h i b i t e d .  
C o m m o n w e a l t h  v. M u r p h / , 1 6 6  M a s s .  1 7 1 ,  44 N . E .  1 3 8  ( 1 8 9 6 ) .  

D i s c h a r g i n g  a  f i r e a r m  w i t h o u t  l a w f u l  e x c u s e  w i t h i n  t h e  c i t y
l i m i t s  i s  n o t  c o n s t i t u t i o n a l l y  p r o t e c t e d  c o n d u c t .  S t a t e  v.

J o h n s o n , 7 6  S . C .  39, 56 S . E .  5 4 4  ( 1 9 0 7 ) .

D e f e n s e  o f  s e l f ,  f a m i l y ,  h o m e

T h e  l a w f u l  d e f e n s e  o f  s e l f ,  f a m i l y ,  a n d  h o m e  h a s  a n c i e n t  
r o o t s .  H a l b r o o k ,  T h e  J u r i s p r u d e n c e  o f  t h e  S e c o n d  a n d  F o u r t e e n t h  

A m e n d m e n t . 4 G e o .  M a s o n  L. R e v .  1, 5 ( 1 9 8 1 ) ;  C a p l a n ,  T h e  R i g h t  
o f  t h e  I n d i v i d u a l  t o  B e a r  A r m s :  A  R e c e n t  J u d i c i a l  T r e n d , 1 9 8 2
D e t r o i t  C o l .  L. R e v .  7 8 9 ,  794 ; D o w l u t  & K n o o p ,  S t a t e  C o n s t i t u t i o n s  
a n d  t h e  R i g h t  t o  K e e p  a n d  B e a r  A r m s , 7 O k l a .  C i t y  U . L .  R e v .  177 ,  

1 8 3  ( 1982) ; M a l c o l m ,  T h e  R i g h t  o f  t h e  P e o p l e  t o  K e e p  a n d  B e a r  
A r m s :  T h e  C o m m o n  L a w  T r a d i t i o n , 1 0  H a s t i n g s  C o n s t .  L. Q. 2 8 5

( 1 9 8 3 ) .



T h e r e  i s  n o  s o c i a l  i n t e r e s t  i n  p r e s e r v i n g  t h e  l i v e s  a n d  
w e l l b e i n g  o f  c r i m i n a l  a g g r e s s o r s  a t  t h e  c o s t  o f  t h e i r  v i c t i m s .  
T h e  o n l y  d e f e n s i b l e  p o l i c y  s o c i e t y  c a n  a d o p t  i s  o n e  t h a t  w i l l  

o p e r a t e  a s  a s a n c t i o n  a g a i n s t  u n l a w f u l  a g g r e s s i o n .  T h e  p o l i c e  
h a v e  n o  d u t y  t o  p r o t e c t  t h e  i n d i v i d u a l .  W a r r e n  v. D i s t r i c t  o f  
C o l u m b i a / 4 4 4  A . 2 d  1 (D.C. A p p .  1 9 8 1 ) (en b a n c ) . O n e  c o u r t  
r e d u c e d  t h i s  p r i n c i p l e  o f  lav; t o  t h e  s u c c i n c t  c o m m e n t  t h a t  
" t h e r e  i s  n o  c o n s t i t u t i o n a l  r i g h t  t o  b e  p r o t e c t e d  b y  t h e  s t a t e  

a g a i n s t  b e i n g  m u r d e r e d  b y  c r i m i n a l s  o r  m a d m e n . "  B o w e r s  v. 
D e V i t o ,  6 8 6  F . 2 a  6 1 6 ,  6 1 8  ( 7 t h  C i r .  1 9 8 2 ) .

*

T h e  p r o p o s e d  g u a r a n t e e  i s  a v i c t i m s '  r i g h t s  m e a s u r e .  I t  

w i l l  g u a r a n t e e  t h a t  a  p e r s o n  m a y  e x e r c i s e  t h e  c h o i c e  t o  h a v e  
a r m s  t o  l a w f u l l y  a n d  e f f e c t i v e l y  r e s i s t  v i o l e n t  c r i m i n a l  

a g g r e s s i o n  a g a i n s t  s e l f ,  f a m i l y ,  o r  h o m e .

D e f e n s e  o f  s t a t e

D u r i n g  W o r l d  W a r  I I  t h e  N a t i o n a l  G u a r d  w a s  a c t i v a t e d  f o r  
o v e r s e a s  s e r v i c e .  I n  a n u m b e r  o f  s t a t e s  t h e  a r m e d  c i t i z e n s  
w e r e  c a l l e d  u p o n  t o  p e r f o r m  m i l i t i a  d u t y  i n  a n  e f f o r t  t o  p r o ­
t e c t  t h e  s t a t e  a n d  f i l l  t h e  v o i d  l e f t  b y  t h e  a b s e n c e  o f  t h e  

N a t i o n a l  G u a r d .  T h e  p e o p l e  s e r v e d  i n  t h e  m i l i t i a  a n d  u s e d  
t h e i r  p e r s o n a l l y  o w n e d  f i r e a r m s  t o  p r o t e c t  t h e  s t a t e .  S e e  
D o w l u t  a n d  K n o o p ,  S t a t e  C o n s t i t u t i o n s  a n d  t h e  R i g h t  t o  K e e p  
a n d  B e a r  A r m s , 7 O k l a .  C i t y  U. L. R e v .  1 7 7 ,  1 9 6 - 9 8 ,  2 3 3 - 3 5  

( 1 9 8 2 ) .

L a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  u s e

T h e  c o n s t i t u t i o n s  o f  N e w  M e x i c o ,  N e v a d a ,  a n d  N o r t h  D a k o t a  
e x p l i c i t l y  g u a r a n t e e  a  r i g h t  t o  h a v e  a r m s  f o r  l a w f u l  h u n t i n g  
a n d  r e c r e a t i o n a l  u s e .  T h e  s e m i n a l  i d e a  f o r  t h i s  r i g h t  m a y  b e  
t r a c e d  t o  a 1 7 8 7  P e n n s y l v a n i a  p r o p o s a l  b a s e d  o n  e x p e r i e n c e s  

w i t h  B r i t i s h  g a m e  l a w s  d e s i g n e d  t o  d i s a r m  t h e  p e o p l e .  D o w l u t  
a n d  K n o o p ,  S t a t e  C o n s t i t u t i o n s  a n d  t h e  R i g h t  t o  K e e p  a n d  B e a r  
A r m s , 7 O k l a .  C i t y  U. L. R e v .  1 7 7 ,  1 9 3  & n . 7 2 ,  73 ( 1 9 8 2 ) .

T h e  t e r m  " l a w f u l "  w a s  i n s e r t e d  a s  a m a t t e r  o f  s u p e r a b u n d a n t  
c a u t i o n  t o  i n d i c a t e  t h a t  h u n t i n g  a n d  r e c r e a t i o n a l  u s e s  m a y  b e  
r e g u l a t e d  b y  l a w .  T h u s  p o s s e s s i n g  a f i r e a r m  o n  a g a m e  r e s e r v e  
f o r  t h e  p u r p o s e  o f  h u n t i n g  m a y  b e  p r o s c r i b e d  w i t h o u t  i n f r i n g i n g  
o n  t h e  r i g h t  t o  b e a r  a r m s .  S t a t e  v. M c K i n n o n , 1 5 3  M e .  15, 1 3 3  

A . 2 d  8 8 5  (1957) .

C o n c l u s i o n

T h i s  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  i s  
l e f t  w i t h  t h e  p o w e r  t o  d e a l  e f f e c t i v e l y  w i t h  c r i m i n a l  m i s c o n d u c t .  

O n  t h e  o t h e r  h a n d ,  i t  w o u l d  p r e v e n t  t h e  d e c e n t  p e o p l e  o f  t h i s  
s t a t e  f r o m  b e i n g  d i s a r m e d .  S t a t e  v. K e s s l e r , 2 8 9  O r .  3 5 9 ,  614 
P . 2 d  94 ( 1 9 8 0 ) ;  C i t y  o f  L a k e w o o d  v. P i l l o w , "180 C o l o .  20, 501 
P . 2 d  7 4 4  ( 1 9 7 2 ) ;  C i t y  o f  L a s  V e g a s  v. M o b e r g , 82 N . M .  626 ,  4 8 5  
P . 2 d  7 3 7  (Ct. A p p .  1 9 7 1 ) ;  G l a s s c o o k  v. C i t y  o f  C h a t t a n o o g a , 1 5 7  
T e n n .  5 1 8 ,  1 1  S . W .  2 d  6 7 8  ( 1 9 2 8 ) ;  P e o p l e  v. Z e n l l o , 2 1 9  M i c h .  
63 5 ,  1 8 9  N . W .  9 2 7  ( 1 9 2 2 ) ;  S t a t e  v. K e r n e r , 1 8 1  N . C .  5 7 4 ,  1 0 7  S . E .  

2 2 2  ( 1 9 2 1 ) .
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HOUSE OP REPRESENTATIVES

133RD GENERAL ASSEMBLY

HOUSE BILL NC.
5 5 4 MAY 8 1986

AN ACT PROPOSING AH AMENDMENT TO ARTICLE 1 OP THE CONSTITUTION OP THE STATE OF 
DELAWARE RELATING TO THE RIGHT TO KEEP AND BEAR ARMS FOR THE DEPENSE OP SELF, 

PAMILY, HOME AND STATE. AND FOR HUNTING AND RECREATIONAL USE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OP IHE STATE OP  DELAWARE (Two-thlrdS of 
all Bombers elected to each House thereof concurring therein):

Section 1. Amend Article I of the Delaware Constitution, by adding 

thereto a 'Section 20* to read as follows:

’Section 20. A  person has the right to keep and bear arms for the 

defense of self, family, home and state, and for hunting and recreational 

use.*

SYNOPSIS

This Is the first leg of a constitutional amendment that explicitly 
protects the traditional lawful right to keep and bear arms.
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S T A T E  C O N S T I T U T I O N A L  G U A R A N T E E S  O N  

T H E  R I G H T  T O  K E E P  A N D  B E A R  A R M S

F o r t y - o n e  ( 4 1 )  s t a t e s  h a v e  c o n s t i t u t i o n a l  g u a r a n t e e s  o n  t h e  

r i g h t  t o  k e e p  a n d  b e a r  a r m s .

A l a b a m a ; T h a t  e v e r y  c i t i z e n  h a s  a r i g h t  to b e a r  a r m s  in 

d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  A r t i c l e  I, S e c t i o n  26.

A l a s k a ; A  w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to t h e  

s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A r t i c l e  I, S e c t i o n  19.

A r  i z o n a ; T h e  r i g h t  of t h e  i n d i v i d u a l  c i t i z e n  to b e a r  a r m s  

in d e f e n s e  o f  h i m s e l f  or t h e  S t a t e  s h a l l  n o t  b e  i m p a i r e d ,  b u t  

n o t h i n g  in t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  as a u t h o r i z i n g  
i n d i v i d u a l s  or c o r p o r a t i o n s  to o r g a n i z e ,  m a i n t a i n ,  or e m p l o y  an 

a r m e d  b o d y  o f  m e n .  A r t i c l e  2, S e c t i o n  26.

A r k a n s a s ; T h e  c i t i z e n s  of t h i s  S t a t e  s h a l l  h a v e  t h e  r i g h t  

t o  k e e p  a n d  b e a r  a r m s  f o r  t h e i r  c o m m o n  d e f e n s e .  A r t i c l e  II, 

S e c t i o n  5.

C o l o r a d o ; T h e  r i g h t  of n o  p e r s o n  to k e e p  a n d  b e a r  a r m s  in 

d e f e n s e  o f  h i s  h o m e ,  p e r s o n  a n d  p r o p e r t y ,  or in a i d  o f  t h e  c i v i l  

p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  b e  c a l l e d  in q u e s t i o n ;  

b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  c o n s t r u e d  to j u s t i f y  t h e  

p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  II, S e c t i o n  13.

C o n n e c  t i c u t ; E v e r y  c i t i z e n  h a s  a r i g h t  to b e a r  a r m s  in 

d e f e n s e  of h i m s e l f  a n d  t h e  s t a t e .  A r t i c l e  I, S e c t i o n  15.

F l o r i d a; T h e  r i g h t  of t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s  in 

d e f e n s e  of t h e m s e l v e s  a n d  of t h e  l a w f u l  a u t h o r i t y  of t h e  s t a t e  

s h a l l  n o t  b e  i n f r i n g e d ,  e x c e p t  t h a t  t h e  m a n n e r  o f  b e a r i n g  a r m s  

m a y  b e  r e g u l a t e d  b y  la w .  A r t i c l e  I, S e c t i o n  8.

G e o r g i a ; T h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s ,  

s h a l l  n o t  b e  i n f r i n g e d ,  b u t  t h e  G e n e r a l  A s s e m b l y  s h a l l  h a v e  t he 
p o w e r  t o  p r e s c r i b e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  b o r n e .

A r t i c l e  I, S e c t i o n  I, p a r a .  V I I I .

H a w a i  i ; A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  t h e  

s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A r t i c l e  I, S e c t i o n  15.

I d a h o ; T h e  p e o p l e  h a v e  t h e  r i g h t  to k e e p  a n d  b e a r  a r m s ,  
w h i c h  r i g h t  s h a l l  n o t  b e  a b r i d g e d ;  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  
p r e v e n t  t h e  p a s s a g e  o f  l a w s  t o  g o v e r n  t h e  c a r r y i n g  of w e a p o n s  

c o n c e a l e d  o n  t h e  p e r s o n ,  n o r  p r e v e n t  p a s s a g e  of l e g i s l a t i o n  

p r o v i d i n g  m i n i m u m  s e n t e n c e s  f o r  c r i m e s  c o m m i t t e d  w h i l e  in 

p o s s e s s i o n  o f  a f i r e a r m ,  n o r  p r e v e n t  p a s s a g e  of l e g i s l a t i o n  
p r o v i d i n g  p e n a l t i e s  f o r  t h e  p o s s e s s i o n  of f i r e a r m s  b y  a c o n v i c t e d



f e l o n ,  n o r  p r e v e n t  t h e  p a s s a g e  of l e g i s l a t i o n  p u n i s h i n g  t h e  u s e  

of a f i r e a r m .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  or 

s p e c i a l  t a x a t i o n  o n  t h e  o w n e r s h i p  or p o s s e s s i o n  of f i r e a r m s  or 

a m m u n i t i o n .  N o r  s h a l l  a n y  l a w  p e r m i t  t h e  c o n f i s c a t i o n  o f  

f i r e a r m s ,  e x c e p t  t h o s e  a c t u a l l y  u s e d  in t h e  c o m m i s s i o n  o f  a 

f e l o n y .  A r t i c l e  I, S e c t i o n  11.

I l l i n o i s ; S u b j e c t  o n l y  to t h e  p o l i c e  p o w e r ,  t h e  r i g h t  of 

t h e  i n d i v i d u a l  c i t i z e n  to k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  

i n f r i n g e d .  A r t i c l e  I, S e c t i o n  2 2.

I n d i a n a ; T h e  p e o p l e  s h a l l  h a v e  a r i g h t  to b e a r  a r m s ,  for 

t h e  d e f e n s e  o f  t h e m s e l v e s  a n d  t h e  S t a t e .  A r t i c l e  I, S e c t i o n  32.

K a n s a s ; T h e  p e o p l e  h a v e  t h e  r i g h t  to b e a r  a r m s  f or t h e i r  

d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  in t i m e  o f  p e a c e ,  a r e

d a n g e r o u s  to l i b e r t y ,  a n d  s h a l l  n o t  b e  t o l e r a t e d ,  a n d  the
m i l i t a r y  s h a l l  b e  in s t r i c t  s u b o r d i n a t i o n  to t h e  c i v i l  p o w e r .  

K a n s a s  B i l l  o f  R i g h t s ,  S e c t i o n  4.

K e n t u c k y ; A l l  m e n  a r e ,  b y  n a t u r e ,  f r e e  a n d  e q u a l ,  a n d  h a v e  

c e r t a i n  i n h e r e n t  a n d  i n a l i e n a b l e  r i g h t s ,  a m o n g  w h i c h  m a y  b e  

r e c k o n e d ;  * * *  7. T h e  r i g h t  to b e a r  a r m s  in d e f e n s e  of t h e m s e l v e s  

a n d  o f  t h e  s t a t e ,  s u b j e c t  to t h e  p o w e r  o f  t h e  g e n e r a l  a s s e m b l y  to

e n a c t  l a w s  to p r e v e n t  p e r s o n s  f r o m  c a r r y i n g  c o n c e a l e d  w e a p o n s .

K e n t u c k y  B i l l  o f  R i g h t s ,  S e c t i o n  I, p a r a .  7,

L o u i s i a n a ; T h e  r i g h t  of e a c h  c i t i z e n  to k e e p  a n d  b e a r  a r m s  

s h a l l  n o t  b e  a b r i d g e d ,  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  p r e v e n t  t h e  
p a s s a g e  o f  l a w s  to p r o h i b i t  t h e  c a r r y i n g  of w e a p o n s  c o n c e a l e d  o n  

t h e  p e r s o n .  A r t i c l e  I, S e c t i o n  11.

M a i n e ; E v e r y  c i t i z e n  h a s  a r i g h t  to k e e p  a n d  b e a r  a r m s  for 

t h e  c o m m o n  d e f e n s e ;  a n d  t h i s  r i g h t  s h a l l  n e v e r  b e  q u e s t i o n e d .  

A r t i c l e  I, S e c t i o n  16.

M a s s a c h u s e t t s ; T h e  p e o p l e  h a v e  a r i g h t  to k e e p  a n d  b e a r  

a r m s  f o r  t h e  c o m m o n  d e f e n s e .  A n d  as, in t i m e s  o f  p e a c e ,  a r m i e s  

a r e  d a n g e r o u s  t o  l i b e r t y , ,  t h e y  o u g h t  h o t  to b e  m a i n t a i n e d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  l e g i s l a t u r e ;  a n d  t h e  m i l i t a r y  p o w e r  s h a l l  
a l w a y s  b e  h e l d  in a n  e x a c t  s u b o r d i n a t i o n  to t h e  c i v i l  a u t h o r i t y ,  

a n d  b e  g o v e r n e d  b y  it. M a s s a c h u s e t t s  D e c l a r a t i o n  o f  R i g h t s ,  P a r t  

I, A r t i c l e  X V I I .

M i c h i g a n ; E v e r y  p e r s o n  h a s  a r i g h t  to k e e p  a n d  b e a r  a r m s  

f o r  t h e  d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  A r t i c l e  I, S e c t i o n  6.

M i  s s  i ss i p p  i ; T h e  r i g h t  o f  e v e r y  c i t i z e n  to k e e p  a n d  b e a r  

a r m s  in d e f e n s e  o f  h i s  h o m e ,  p e r s o n ,  or p r o p e r t y ,  or in a i d  of 

t h e  c i v i l  p o w e r  w h e r e  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  

c a l l e d  in q u e s t i o n ,  b u t  + he l e g i s l a t u r e  m a y  r e g u l a t e  or f o r b i d  

c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  3, S e c t i o n  12.

M i  s s o u r  i ; T h a t  t h e  r i g h t  o f  e v e r y  c i t i z e n  to k e e p  a n d  b e a r



a r m s  in d e f e n s e  of h i s  h o m e ,  p e r s o n  a n d  p r o p e r t y ,  or w h e n  

l a w f u l l y  s u m m o n e d  in a i d  o f  t h e  c i v i l  p o w e r ,  s h a l l  n o t  b e  

q u e s t i o n e d ;  b u t  t h i s  s h a l l  n o t  j u s t i f y  t h e  w e a r i n g  of c o n c e a l e d  

w e a p o n s .  A r t i c l e  I, S e c t i o n  23.

M o n t a n a ; T h e  r i g h t  o f  a n y  p e r s o n  to k e e p  or b e a r  a r m s  in 

d e f e n s e  o f  h i s  o w n  h o m e ,  p e r s o n ,  a n d  p r o p e r t y ,  or in a i d  of t h e  

c i v i l  p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  c a l l e d  in 

q u e s t i o n ,  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  h e l d  to p e r m i t  

t h e  c a r r y i n g  of c o n c e a l e d  w e a p o n s .  A r t i c l e  II, S e c t i o n  12.

N e v a d a : E v e r y  c i t i z e n  h a s  t h e  r i g h t  to k e e p  a n d  b e a r  a r m s

f o r  s e c u r i t y  a n d  d e f e n s e ,  f o r  l a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  u s e  

a n d  f o r  o t h e r  l a w f u l  p u r p o s e s .  A r t .  1, S e c t i o n  II, p a r a .  1.

N e w  H a m p s h  i r e : A l l  p e r s o n s  h a v e  t h e  r i g h t  to k e e p  a n d  b e a r

a r m s  in d e f e n s e  o f  t h e m s e l v e s ,  t h e i r  f a m i l i e s ,  t h e i r  p r o p e r t y ,  

a n d  t h e  s t a t e .  P a r t  F i r s t ,  A r t .  2 - a .

N e w  M e x i c o : N o  l a w  s h a l l  a b r i d g e  t h e  r i g h t  o f  t h e  c i t i z e n

t o  k e e p  a n d  b e a r  a r m s  f or s e c u r i t y  a n d  d e f e n s e ,  for l a w f u l  
h u n t i n g  a n d  r e c r e a t i o n a l  u s e  a n d  f o r  o t h e r  l a w f u l  p u r p o s e s ,  b u t  

n o t h i n g  h e r e i n  s h a l l  b e  h e l d  to p e r m i t  t h e  c a r r y i n g  of c o n c e a l e d  

w e a p o n s .  N o  m u n i c i p a l i t y  or c o u n t y  s h a l l  r e g u l a t e ,  in a n y  w a y ,  

a n  i n c i d e n t  of t h e  r i g h t  to k e e p  a n d  b e a r  a r m s .  A r t i c l e  II, 

S e c t i o n  6.

N o r t h  C a r o l i n a : A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to

t h e  s e c u r i t y  of a f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d ;  a n d ,  as s t a n d i n g  a r m i e s  in t i m e  

o f  p e a c e  a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  b e  m a i n t a i n e d ,  

a n d  t h e  m i l i t a r y  s h a l l  b e  k e p t  u n d e r  s t r i c t  s u b o r d i n a t i o n  to, a n d  

g o v e r n e d  b y ,  t h e  c i v i l  p o w e r .  N o t h i n g  h e r e i n  s h a l l  j u s t i f y  t h e  

p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s ,  or p r e v e n t  t he G e n e r a l  

A s s e m b l y  f r o m  e n a c t i n g  p e n a l  s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  

A r t i c l e  I, S e c t i o n  30.

N o r t h  D a k o t a : A l l  i n d i v i d u a l s  a r e  by n a t u r e  e q u a l l y  f r e e

a n d  i n d e p e n d e n t  a n d  h a v e  c e r t a i n  i n a l i e n a b l e  r i g h t s ,  a m o n g  w h i c h  

a r e  ... t o  k e e p  a n d  b e a r  a r m s  for t h e  d e f e n s e  o f  t h e i r  p e r s o n ,  
f a m i l y ,  p r o p e r t y ,  a n d  t h e  s t a t e ,  a n d  for l a w f u l  h u n t i n g ,  

r e c r e a t n a l ,  a n d  o t h e r  l a w f u l  p u r p o s e s ,  w h i c h  s h a l l  not. b e

i n f r i n g e d .  A r t i c l e  I, S e c t i o n  1.
*

O h i o : T h e  p e o p l e  h a v e  t h e  r i g h t  to b e a r  a r m s  for t h e i r

d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  in t i m e  o f  p e a c e ,  a r e  

d a n g e r o u s  to l i b e r t y ,  a n d  s h a l l  n o t  b e  k e p t  u p ;  a n d  t h e  m i l i t a r y  

s h a l l  b e  in s t r i c t  s u b o r d i n a t i o n  to t h e  c i v i l  p o w e r .  A r t i c l e  I, 

S e c t i o n  4.

O k l a h o m a :  T h e  r i g h t  o f  a c i t i z e n  to k e e p  a n d  b e a r  a r m s  in

d e f e n s e  o f  h i s  h o m e ,  p e r s o n ,  or p r o p e r t y ,  or in a i d  o f  t h e  c i v i l  

p o w e r ,  w h e n  t h e r e u n t o  l e g a l l y  s u m m o n e d ,  s h a l l  n e v e r  b e  
p r o h i b i t e d ;  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  p r e v e n t  t h e



L e g i s l a t u r e  f r o m  r e g u l a t i n g  t h e  c a r r y i n g  of w e a p o n s .  A r t i c l e  2, 

S e c t i o n  26.

O r e g o n : T h e  p e o p l e  s h a l l  h a v e  t h e  r i g h t  to b e a r  a r m s  for

t h e  d e f e n c e  o f  t h e m s e l v e s ,  a n d  the S t a t e ,  b u t  t h e  M i l i t a r y  s h a l l  

b e  k e p t  in s t r i c t  s u b o r d i n a t i o n  to t h e  c i v i l  p o w e r .  A r t i c l e  I, 

S e c t i o n  27.

P e n n s y l v a n i a : T h e  r i g h t  o f  t h e  c i t i z e n s  to b e a r  a r m s  in

d e f e n c e  o f  t h e m s e l v e s  a n d  t h e  S t a t e  s h a l l  n o t  b e  q u e s t i o n e d .  

A r t i c l e  I, S e c t i o n  2 1 .

R h o d e  I s l a n d : T h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s
s h a l l  n o t  b e  i n f r i n g e d .  A r t i c l e  I, S e c t i o n  22.

S o u t h  C a r o l i n a : A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to

t h e  s e c u r i t y  o f  a f r e e  S t a t e ,  t h e  r i g h t  of t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A s ,  in t i m e s  of p e a c e ,  a r m i e s  

a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  b e  m a i n t a i n e d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  G e n e r a l  A s s e m b l y .  T h e  m i l i t a r y  p o w e r  of t he

S t a t e  s h a l l  a l w a y s  b e  h e l d  in s u b o r d i n a t i o n  to t h e  c i v i l

a u t h o r i t y  a n d  b e  g o v e r n e d  b y  it. N o  s o l d i e r  s h a l l  in t i m e  of 
p e a c e  b e  q u a r t e r e d  in a n y  h o u s e  w i t h o u t  t h e  c o n s e n t  o f  t h e  o w n e r  

n o r  in t i m e  o f  w a r  b u t  in t h e  m a n n e r  p r e s c r i b e d  by la w .  A r t i c l e  

I, S e c t i o n  2 0.

S o u t h  D a k o t a : T h e  r i g h t  o f  t h e  c i t i z e n s  to b e a r  a r m s  in

d e f e n s e  of t h e m s e l v e s  a n d  t h e  s t a t e  s h a l l  n o t  b e  d e n i e d .  A r t i c l e  

V I ,  S e c t i o n  2 4 .

T e n n e s s e e : T h a t  t h e  c i t i z e n s  of t h i s  S t a t e  h a v e  a r i g h t  to

k e e p  a n d  to b e a r  a r m s  for t h e i r  c o m m o n  d e f e n s e ;  b u t  t h e  

L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  b y  law ,  to r e g u l a t e  t h e  w e a r i n g  of 
a r m s  w i t h  a v i e w  to p r e v e n t  c r i m e .  A r t i c l e  I, S e c t i o n  26.

T e x a s : E v e r y  c i t i z e n  s h a l l  h a v e  t h e  r i g h t  to k e e p  a n d  D e a r

a r m s  in t h e  l a w f u l  d e f e n c e  of h i m s e l f  or t h e  S t a t e ;  b u t  t h e

L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  b y  law, to r e g u l a t e  t h e  w e a r i n g  of 

a r m s ,  w i t h  a v i e w  to p r e v e n t  c r i m e .  A r t i c l e  I, S e c t i o n  23.

U t a h : T h e  i n d i v i d u a l  r i g h t  of t h e  p e o p l e  to k e e p  a n d  b e a r

a r m s  f o r  s e c u r i t y  a n d  d e f e n s e  o f  s e l f ,  f a m i l y ,  o t h e r s ,  p r o p e r t y ,  

o r  t h e  S t a t e ,  a s  w e l l  a s  for t h e  o t h e r  l a w f u l  p u r p o s e s  s h a l l  n o t  

b e  i n f r i n g e d ;  b u t  n o t h i n g  h e r e i n  s h a l l  p r e v e n t  t h e  l e g i s l a t u r e  

f r o m  d e f i n i n g  t h e  l a w f u l  u s e  o f  a r m s .  A r t i c l e  I, S e c t i o n  6.

V e r m o n t : T h a t  t h e  p e o p l e  h a v e  a r i g h t  to b e a r  a r m s  f or t he

d e f e n c e  o f  t h e m s e l v e s  a n d  t h e  S t a t e  - -  a n d  as s t a n d i n g  a r m i e s  in 

t i m e  o f  p e a c e  a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  o u g h t  n o t  to b e  k e p t  

u p ;  a n d  t h a t  t h e  m i l i t a r y  s h o u l d  b e  k e p t  u n d e r  s t r i c t  

s u b o r d i n a t i o n  to a n d  g o v e r n e d  b y  t h e  c i v i l  p o w e r .  C h a p t e r  I, 

A r t i c l e  16.

V i r g i n i a : T h a t  a w e l l  r e g u l a t e d  m i l i t i a ,  c o m p o s e d  of t he



b o d y  of t h e  p e o p l e ,  t r a i n e d  to a r m s ,  is t h e  p r o p e r ,  n a t u r a l ,  a n d  

s a f e  d e f e n s e  o f  a f r e e  s t a t e ,  t h e r e f o r e ,  t h e  r i g h t  o f  t h e  p e o p l e  

to k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d ;  t h a t  s t a n d i n g  

a r m i e s ,  in t i m e  o f  p e a c e ,  s h o u l d  b e  a v o i d e d  as d a n g e r o u s  to 

l i b e r t y ;  a n d  t h a t  in a l l  c a s e s  t h e  m i l i t a r y  s h o u l d  b e  u n d e r  

s t r i c t  s u b o r d i n a t i o n  to, a n d  g o v e r n e d  by, t h e  c i v i l  p o w e r .

A r t i c l e  I, S e c t i o n  13.

W a s h i n g t o n ; T h e  r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  to b e a r  

a r m s  in d e f e n s e  of h i m s e l f ,  or t h e  s t a t e ,  s h a l l  n o t  b e  i m p a i r e d ,  

b u t  n o t h i n g  in t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  as a u t h o r i z i n g  

i n d i v i d u a l s  or c o r p o r a t i o n s  to o r g a n i z e ,  m a i n t a i n ,  or e m p l o y  an 

a r m e d  b o d y  of m e n .  A r t i c l e  I, S e c t i o n  24.

W e s t  V i r g i n i a ; A  p e r s o n  h a s  t h e  r i g h t  to k e e p  a n d  b e a r  a r m s  

f o r  t h e  d e f e n s e  of s e l f ,  f a m i l y ,  h o m e ,  a n d  s t a t e ,  a n d  f or l a w f u l  

h u n t i n g  a n d  r e c r e a t i o n a l  u s e .  A r t i c l e  I I I ,  S e c t i o n  22.

W y o m i n g : T h e  r i g h t  of c i t i z e n s  to b e a r  a r m s  in d e f e n s e  of

t h e m s e l v e s  a n d  of t h e  s t a t e  s h a l l  n o t  b e  d e n i e d .  A r t i c l e  I, 

S e c t i o n  24.

S T A T E S  W I T H O U T  C O N S T I T U T I O N A L  P R O V I S I O N S ;

N i n e  (9) s t a t e s  d o  n o t  h a v e  a c o n s t i t u t i o n a l  p r o v i s i o n  on 

a r m s ;  C a l i f o r n i a ,  D e l a w a r e ,  I o w a ,  M a r y l a n d ,  M i n n e s o t a ,  N e b r a s k a ,  

N e w  J e r s e y ,  N e w  Y o r k ,  a n d  W i s c o n s i n .
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R e p r e s e n t a t i v e  Fran U lmer 

1700 A n g u s  Way 

Juneau, A K  99801

D ea r  R e p r e s e n t a t i v e  Ulmer:

It was a p l e a s u r e  to mee t  you on my recent trip  to Juneau. I am l o o k i n g  f o r w a r d

to w o r k i n g  w i t h  Rupe A n d r e w s  this s e s s i o n  on the atte m p t  to a m e nd  S e n a t e  Joint

R e s o l u t i o n  15 and pass it t h r ou g h  the L e g i s lature.

Our two g oals with  this a m e n d m e n t  are to: (1) c l ar i f y  that the A l a s k a

C o n s t i t u t i o n  g u a r a n t e e s  the individual r ight to k eep and bear arms; an d  (2) 

e n s u re  that the state g u a r a n t e e  extend to local m u n i c i p a l i t i e s  by e x p l i c i t l y  

s t a t i n g  that local m u n i c i p a l i t i e s  may not deny no r  infri n g e  upo n  the r i g h t  to 

kee p and be a r  arms.

T h e r e is no doubt that this i mportant l a n g u a g e  is ne e d e d in the S t a t e  of Alaska. 

In our meeting, Rupe d i s c u s s e d  the April 13, 1983, opin i o n  of A t t o r n e y  General

N o r m a n  C. G o r s u c h  on the m e a n i n g  of A r t i c l e  I, S e c t i o n  19, of the A l a s k a

C o n s t i t u t i o n : "The m o d e r n  judicial v i e w  has in c r e a s i n g l y  found that the

g u a r a n t e e d  right to kee p  and bear arms is not an i n d i v i d u a l l y  p r o t e c t e d  right, 

but ra th e r  a c o l l e c t i v e  right w h i c h  allows the people of the v ar i o u s  st a t e s  to 

s e r v e  in a m i l i t i a . "

S ince the pass a g e  of the M o r t o n  Grove, Illinois, h a n d g u n  ban, over 100 

c o m m u n i t i e s  have a t t e m p t e d  to pass s i m i l ar  le g i sl a t i o n  nationwide. Su c h  places 

in the n o r t h w e s t  include Seattle, Washin g t on ;  Eugene, Oregon: and Ancho ra g e ,  

Alaska. C l a r i f y i n g  that the state g u a r a n t e e  extends to local m u n i c i p a l i t i e s  will 

curtail this mo v e m e n t  in A l a s k a  and ensure that state firearm laws will be 

e n f o r c e a b l e  throu g h ou t  the state on an equal basis.

You a s k e d  for i nf o r m a t i o n d i s c u s s i n g  the q u e s t i o n  of i ndividual v e rs u s  c o l l e c t i v e  

rights and e x p r e s s ed  c o n c e r n  that individual language w o u l d  create a s i t u a t i o n  

w h e r e  c e r t a i n  classes of pe o p l e  (i.e., co n v i c t e d  felons, m e n t a l l y  i n c o mpetents, 

minors) c o ul d  no w  own and possess firearms. The m u n i c i p a l i t y  of A n c h o r a g e  also 

is c o n c e r n e d  that this l a n g u a g e w o u l d  i n v a l i d a t e  c e r t a i n  laws such as those 

r e g u l a t i n g  c o n c e a l e d  w e a po n s  and p r o s c r i b i n g  p o s s e s s i o n  of firearms by 

i n t o x i c a t e d  persons.

T h e r e  is a p l e t h o r a  of c ourt dec i s i o n s  w h i c h  should a l l a y  these concerns. The 

e n c l o s e d  L a w  R e v i e w  is v e r y  i n f o r m at i v e  and will p r o v id e  you wit h  some s p e c i f i c  

c i t a t i o n s  (see pages 186-192). I have als o  e n c l o s e d  a copy of the d e c i s i o n  

h a n d ed  d own in S tate of O re g o n  v. D e l g a do  (see page 10, lines 17-21). O t h e r
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p e r t i n e n t  cases which yo u  m i gh t  be i n t e r es t e d  in r e v i e w i n g  incl u d e  H o l l a n d  v. 

C o m m o n w e a l t h . 294 SW2d 83 (1956), w h i c h  limits c a r r y i n g  c o n c e a l e d  and Eary  v. 

C o m m o n w e a l t h ,' 659 SW2d 198 (1983), w hi c h  rules that felons m a y be p r e v e n t e d  from 

o w n i n g  firearms. S ince b oth H o l l a nd  and Eary are from Kentucky, it is important 

to note tha t  the K e n t u c k y  C o n s t i t u t i o n a l  A m e n d m e n t  begins: "All m e n  are, by

nature, free and e q u a l. . . . "  The use of the plural of "man" s p e c i f i c a l l y

i n d i c at e s  that wh a t  is g u a r a n t e e d  is an individual right.

The mos t  re c e n t  d e c i s i o n  w h i c h is a p p l i c a b l e to your q u e s t i o n s  was ha n d e d down by 

the N o r t h  D a k o t a  Su p r e m e  C ourt on N o v e m b e r  19, 1987. S tate v. Rice Hill i n v o l v e d  

a felon who was found to be in p o s s e s s i o n  cf a firearm. The court op i n e d  that 

c o n s t i t u t i o n a l  rights are not a b s o l u t e  and the right to ke e p  a n d  bear arms is 

s u b j e c t  to r e a s o n a b l e  r egulation. Specifically, they r uled that felons are not 

i n d i vi d u a l  c i t i z e n s  and are p r e c l u d e d  from the c o n s t i t u t i o n a l  r i g h t  of fire a r m 

ownership. Yo u  will not e  that N o r t h  Da k o t a ' s  c o n s t i t u t i o n a l  l a n g u a g e  also 

s p e c i f i c a l l y  r e f e r s  to an i n d i v i d u a l  right..

The Na t ional R i fl e  A s s o c i a t i o n  w o u l d  like to h ave SJR 15 a m e n d e d  to read as

f o l l o w s :

"The [A w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to the s e c u r i t y  of a free 

state, the] i n dividual r ight [of the people] to ke e p  and bear arms shall not 

be d en i e d  or in f r i n g e d  bv the state or any s u b d i v i s i o n  t h e r e o f ."

We w o u l d  g r e a t l y  a p p r e c i a t e  it if you w o u l d consi de r  o f f e r i n g  this a m e n d me n t  in 

y o u r  State A f f a i r s  C o m m i t t e e  at the v e r y  e a r liest date possible.

P l e a s e  feel free to contact me at (916) 4 46 - 2 4 5 5  or ou r  Legal Counsel, Bob 

Dowlut, at (202) 8 2 8- 6 3 4 5  sh o u l d  you  hav e  any q u e s t i o n s  or n eed further 

information.

Sincerely,

B J :bsw 

E n c l o s u r e s

cc: S e n a t o r  Pat Rodey

Rupe A n d r e w s  

Bob Dowlut
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WHY DOES ALASKA, NEED A FIREARMS PRE-EMPTION LAW?

T h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  i s  a t  t h e  f o r e f r o n t  o f  t h e  

v a r i o u s  e m o t i o n a l  i s s u e s  t h a t  c u r r e n t l y  c o n f r o n t  o u r  s o c i e t y .  

L e g i s l a t o r s ,  j u d g e s  a n d  b u r e a u c r a t s  a t  a l l  l e v e l s  o f  g o v e r n m e n t  

—  f e d e r a l ,  s t a t e  a n d  l o c a l  —  a r e  b e i n g  c a l l e d  u p o n  b y  c i t i z e n s  

w h o  w i s h  t o  s e e  t h i s  r i g h t  e x p a n d e d  o r  r e s t r i c t e d .

O n e  u n d e r l y i n g  q u e s t i o n  i s  a t  w h a t  l e v e l  s h o u l d  s u c h  

l e g i s l a t i o n  o c c u r .  T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  h a s  
t r a d i t i o n a l l y  b e l i e v e d  t h a t  t h e  g o v e r n m e n t  m o s t  r e p r e s e n t a t i v e  o f  

t h e  p e o p l e  i s  b e s t .  T h e  e x p l o s i o n  o v e r  t h e  p a s t  f e w  y e a r s  o f  

l o c a l  o r d i n a n c e s  t h a t  a r e  m o r e  r e s t r i c t i v e  t h a n  c u r r e n t  s t a t e  l a w  

h a s ,  h o w e v e r ,  c r e a t e d  t h e  n e e d  f o r  t h e  s t a t e s  t o  p r e - e m p t  t h e s e  

l o c a l  a c t i o n s .  S u c h  l e g i s l a t i o n  w i l l  p r e v e n t  a  h o d g e p o d g e  o f  

v a r y i n g  g u n  l a w s  w i t h i n  a s t a t e ,  a n d  t h e r e b y  p r o t e c t  t h e  l a w -  

a b i d i n g  c i t i z e n  n o t  o n l y  f r o m  u n w i t t i n g  v i o l a t i o n  o f  t h e  l a w ,  b u t  

a l s o  f r o m  a r b i t r a r y  i n f r i n g e m e n t s  o f  h i s  o r  h e r  r i g h t s .  I n d e e d ,  

i n  e n a c t i n g  p r e - e m p t i o n  l e g i s l a t i o n ,  t h e r e b y  e x p r e s s l y  p r e v e n t i n g  
l o c a l  g o v e r n m e n t s  f r o m  i n f r i n g i n g  t h e  r i g h t s  o f  c i t i z e n s  a n d  

e f f e c t i v e l y  e l i m i n a t i n g  t h e  n e e d  f o r  c i t i z e n s  t o  u n d e r t a k e  c o s t l y  

l i t i g a t i o n  t o  p r o t e c t  t h e i r  r i g h t s ,  s t a t e  l e g i s l a t o r s  f u l f i l l  

t h e i r  c o n s t i t u t i o n a l  d u t y  t o  p r o t e c t  t h e  r i g h t s  o f  c i t i z e n s .

A  s t a t e  f i r e a r m s  p r e - e m p t i o n  l a w  w i l l  g u a r a n t e e  t o  t h e  

c i t i z e n s  o f  y o u r  s t a t e  t h  ?ir r i g h t  t o  o w n  a n d  u s e  f i r e a r m s  f o r  

l e g i t i m a t e  p u r p o s e s  b a s e d  o n  s t a t e  s t a t u t e s  a n d  f e d e r a l  l a w .

F e d e r a l  L a w

M a n y  p e o p l e  d o  n o t  r e a l i z e  t h e  f u l l  e x t e n t  o f  f e d e r a l  l a w .  
U n d e r  t h e  G u n  C o n t r o l  A c t  o f  1 9 6 8  a n d  a s  a m e n d e d  b y  t h e  M c C l u r e -  

V o l k m e r  A m e n d m e n t s  ( M a y  19, 1 9 8 6 ) ,  a n y o n e  c o n v i c t e d  o f  a  f e l o n y ,  

a d j u d i c a t e d  m e n t a l l y  d e f e c t i v e ,  o r  a d d i c t e d  t o  d r u g s  i s  

p r o h i b i t e d  f r o m  o w n i n g ,  p u r c h a s i n g  o r  r e c e i v i n g  o r  t r a n s p o r t i n g  

a n y  f i r e a r m s  o r  a m m u n i t i o n .  T h e  G u n  C o n t r o l  A c t  a l s o  b a n s  m a i l  

o r d e r  s a l e s  o f  f i r e a r m s  b y  o t h e r  t h a n  f e d e r a l l y  l i c e n s e d  d e a l e r s  

a n d  r e q u i r e s  t h a t  t h e  s a l e  o f  h a n d g u n s  i s  r e s t r i c t e d  t o  r e s i d e n t s  

o f  t h e  s a m e  s t a t e  o f  t h e  p u r c h a s e r  a n d  s e l l e r .

F e d e r a l  l a w  a l s o  r e q u i r e s  p e r s o n s  e n g a g e d  i n  t h e  b u s i n e s s  o f  

d e a l i n g  i n  f i r e a r m s  t o  b e  f e d e r a l l y  l i c e n s e d .  D e a l e r s  m u s t



require from all firearms purchasers proof of identity ana 
residence, and buyers must sign, under penalty of perjury, a 
st«itement c ertifying e li g ibility to purchase. Dealers are 
required to keep records of all firearms sales and are forbidden 
from selling handguns to persons under 21 or rifles and shotguns 
to persons under 18. Additionally, dealers are prohibited from 
making any sale of firearms or ammunition which would place the 
buyer in violation of state or local lav/.

The Hist:orv of Firearms Pre-Emption Legislation

Tho first pre-emption firearms law was passed in the late 
1960s, when, in response to the assassinations and urban rioting 
of that, time, a number of localities p as s ed  "gun control" 
measures. R e co gnizing that these ordinances were based on 
emotional response rather than logical efforts to control crime, 
citizens of California and Pennsylvania led the way in enacting 
firearms pre-emption statutes. Today, some 15 states have 
firearms pre-emption either by statute or by legal precedent 
including: Alabama, Arizona, California, Indiana, Maryland,
Massachusetts, Minnesota, New Jersey, New York, North Dakota, 
Pennsylvania, South Dakota, Virginia, Washington and West 
Virginia.

The Problem Behind Local Firearms Laws

The renewed popularity in passing local ordinances effecting 
gun ownership has triggered a great debate over the benefits of 
local rule on this issue. Clearly, all legislation —  whether 
federal, state, or local —  must be designed to ensure uniform 
and nondiscriminatory access to the rights and privileges of the 
citizenry as guaranteed by the U.S. and State Constitutions. 
Yet, a close look at the passage of the Morton Grove, Illinois, 
handgun ban, the most infamous of these local ordinances, proves 
beyond doubt that local firearms legislation does not guarantee 
this. In passing their ban, the Morton Grove Village Trustees 
were acting in defiance of a majority of the village citizenry as 
the opponents of the measure greatly outnumbered supporters at 
all public hearings on the ban. Morton Grove was acting not to 
control crime, which was minimal in the village, but rather to 
gain the attention of national media and to create a situation of 
harassment for individual firearms owners. Their gimmick worked! 
Today, Morton Grove is almost a h ousehold word and it is 
estimated that close to a thousand formerly law-abiding citizens 
are now technically "criminals" for exercising a right guaranteed 
by both the U.S. and the Illinois Constitutions.

The local intent to harass gun owners and sportsmen, rather 
than control crime, is even more apparent in the recent actions 
of the Friendship Heights (Maryland) Township. This t;'.ny
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c o n u n u n i t y  o n  t h e  o u t s k i r t s  o f  W a s h i n g t o n ,  D . C . ,  o r i g i n a l l y  

a t t e m p t e d  t o  b a n  p o s s e s s i o n  o f  a l l  h a n d g u n s .  T h e  M o n t g o m e r y  

C o u n t y  C o u n c i l  r e f u s e d ,  h o w e v e r ,  t o  c o n s i d e r  t h e  p r o p o s a l  b e c a u s e  

i t  w a s  a c l e a r  v i o l a t i o n  o f  t h e  M a r y l a n d  S t a t e  F i r e a r m s  P r e -  

E m p t i o n  S t a t u t e .  F r i e n d s h i p  H e i g h t s  t h e n  a t t e m p t e d  t o  s u b v e r t  
s t a t e  l a w  b y  p a s s i n g  a  c o m p l e t e  b a n  o n  p o s s e s s i o n  o f  a l l  

a m m u n i t i o n .  P o s s e s s i o n  o f  a m m u n i t i o n  f o r  s e l f - d e f e n s e  w o u l d  h a v e  

b e e n  o u t l a w e d ,  a n d  a n y o n e  p a s s i n g  t h r o u g h  F r i e n d s h i p  H e i g h t s  w i t h  

a  s i n g l e  b u l l e t  c o u l d  h a v e  b e e n  s u b j e c t  t o  a r r e s t  a n d  c o n v i c t i o n  

—  a $ 5 0 0  f i n e  f o r  t h e  f i r s t  o f f e n s e  a n d  u p  t o  s i x  m o n t h s  i n  j a i l  

f o r  t h e  s e c o n d  o f f e n s e .

T h e  a t t e m p t e d  F . H .  b u l l e t  b a n  w a s  d e f e a t e d  b y  t h e  c o u n t y  

c o u n c i l ;  M o n t g o m e r y  C o u n t y ,  n o n e t h e l e s s ,  u l t i m a t e l y  p a s s e d  a n  

o r d i n a n c e  w h i c h  w i l l  p r o h i b i t  t h e  p u r c h a s e  o f  a m m u n i t i o n  u n l e s s  a 

f i r e a r m  r e g i s t r a t i o n  c e r t i f i c a t e  i s  p r o d u c e d ,  a l t h o u g h  
r e g i s t r a t i o n  is n o t  r e q u i r e d  i n  M a r y l a n d .  W h i l e  C o u n c i l m a n  D a v i d  

S c u l l  c l a i m s  i t  i s  a s y m b o l i c  s t e p  t o w a r d  g u n  c o n t r o l  a t  t h e  

s t a t e  a n d  f e d e r a l  l e v e l ,  i n  r e a l i t y ,  t h i s  o r d i n a n c e  " i s  a n  

a b y s m a l  w a s t e  o f  g o v e r n m e n t a l  e n e r g y  a n d  c o r r o d e s  t h e  r e s p e c t  

w i t h o u t  w h i c h  l a w  i s  a h u s k . "  (The Washington Times, J u n e  20, 

1 9 8 3 )

I n  r e s p o n s e  t o  t h i s  b a n  a n d  o t h e r  s i m i l a r  r e s t r i c t i v e  

o r d i n a n c e s ,  a  n u m b e r  o f  l o c a l  j u r i s d i c t i o n s  h a v e  g o n e  i n  t h e  

o p p o s i t e  d i r e c t i o n  a n d  r e q u i r e d  a l l  i n d i v i d u a l s  o r  h o u s e h o l d  

h e a d s  t o  o w n  a f i r e a r m .  T h e  N R A  d o e s  n o t  c o n d o n e  t h e s e  m a n d a t o r y  

o w n e r s h i p  o r d i n a n c e s  b e c a u s e  w e  b e l i e v e  i t  i s  a n  i n d i v i d u a l ' s  

c h o i c e  w h e t h e r  o r  n o t  t o  p o s s e s s  a  f i r e a r m .

H o w  C a n  P r e - E m p t i o n  H e l p ?

L o c a l  f i r e a r m s  l e g i s l a t i o n  s e r v e s  o n l y  t o  c r e a t e  a c r a z y  

q u i l t  o f  l a w s ,  r e s u l t i n g  i n  g u n  o w n e r s  r u n n i n g  t h e  r i s k  o f  
a r r e s t ,  p r o s e c u t i o n  a n d  c o n f i s c a t i o n  o f  p e r s o n a l  p r o p e r t y  f o r  

u n w i t t i n g  v i o l a t i o n  o f  l o c a l  l a w  b y  t r a n s p o r t i n g  a g u n  f o r  

s p o r t i n g  o r  o t h e r  l e g i t i m a t e  p u r p o s e s  a c r o s s  c i t y  o r  c o u n t y  

l i n e s .  S u c h  l e g i s l a t i o n  c l e a r l y  i n t e r f e r e s  w i t h  t h e  " u n i f o r m  

a p p l i c a t i o n  o f  l a w s "  a s  c i t i z e n s  f r o m  o n e  c i t y  a r e  t r e a t e d  

d i f f e r e n t l y  f r o m  c i t i z e n s  o f  a n o t h e r .  S u c h  l e g i s l a t i o n  a l s o  p u t s  

a n  u n d u e  b u r d e n  o n  t h e  n a t i o n ' s  2 8  m i l l i o n  h u n t e r s  a n d  7 m i l l i o n  

c o m p e t i t i v e  s h o o t e r s  w h o  w o u l d  b e  r e q u i r e d  t o  k n o w  t h e  f i r e a r m s  

l a w s  o f  e a c h  v a r i o u s  c i t y  a n d  c o u n t y  t h e y  m a y  p a s s  t h r o u g h  o n  

t h e i r  w a y  t o  h u n t i n g  a r e a s  o r  s h o o t i n g  m a t c h e s .

W e  a r e  g r e a t l y  c o n c e r n e d  b y  t h i s  e r u p t i o n  o f  h o s t i l e  c a m p s  

o f  " p r o - g u n "  a n d  " a n t i - g u n "  l o c a l i t i e s  i n  s t a t e s  w h o  d o  n o t  h a v e  
f i r e a r m s  p r e - e m p t i o n  l e g i s l a t i o n .  A  s t a t e  f i r e a r m s  p r e - e m p t i o n  

l a w  w i l l  c u r t a i l  t h i s  m o v e m e n t  a n d  e n s u r e  t h a t  s t a t e  l a w  w i l l  b e  

e n f o r c e d  u n i f o r m l y  t h r o u g h  t h e  s t a t e  o n  a n  e q u a l  b a s i s .
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Firearms Preemption Legislation

S o m e  thirty states have s o m e  iorm of preemption, either by state statutes or 

judicial ruling.

The N R A  continues to recognize preemption as the major legislative safeguard to 

prevent local anti-gun action and to guarantee all citizens their right to o w n  and 

use firearms for legitimate purposes. For this reason, enacting firearms 

preemption in those states without this legislative safeguard remains the top 

legislative priority of this Division. In the 1986 legislative session, preemption was 

introduced in s o m e  13 states and was signed into law in Mississippi, Tennessee, 

South Carolina, R h o d e  Island, and Delaware (strengthening existing language) and is 

expected to be approved by the Michigan House of Representatives on D e c e m b e r  

9. In addition, in N e w  Mexico, voters approved a referendum adding firearms 

preemption to the state constitution.

The right to keep and bear'arms is at the forefront of the various emotional 

issues that currently confront legislators, judges and bureaucrats at all ievels of 

government. While the N R A  has traditionally believed that the government m ost 

representative of the people is best, the recent popularity of restrictive local 

ordinances has created the need for the states to preempt such action. Local 

firearms legislation:

* creates a hodgepodge of varying gun laws within a state and gun owners 

run the risk of arrest, prosecution and confiscation of personal property 

for unwitting violation of local law;
* interferes with the "uniform application of laws" as citizens from one 

city are treated differently from citizens of another;

* puts an undue burden on the nation's 28 million hunters and 7 million 

competitive shooters w h o  would be required to k n o w  the firearms laws 

of each various city and county they m a y  pass through in their travels.

The first preemption firearms law w as passed in the late 1960s, when, in 

response to the assassinations and urban rioting of that time, a n u m b e r  of localities 
passed "gun control" measures. Recognizing that these ordinances were based on 

emotional response rather than logical efforts to control crime, citizens in 

California and Pennsylvania led the w a y  in enacting firearms preemption statutes.

The renewed popularity in passing local ordinances effecting gun ownership 

has triggered a great debate over the benefits of local rule on this issue. Clearly, 

all legislation —  whether federal, state, or local —  must be designed to ensure
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uniform and nondiscriminatory access to the rights and privileges of the citizenry 

as guaranteed by the U.S. and state constitutions. Yet, a d o s e  look at the passage 

of the M o r t o n  Grove, Illinois, handgun ban, the most infamous of these local 

ordinances, proves beyond doubt that local .firearms legislation does not guarantee 

this. In passing their ban, the Morton Grove Village Trustees were acting in 

defiance of a majority of the village citizenry, not to control crime, which w as 

minimal in the village, but rather to gain the attention of national media and to 

create a situation of harassment for individual firearms owners.

In response to this ban and other similar restrictive ordinances, a n u m b e r  of 

local jurisdictions have gone in the opposite direction and required all individuals or 

household heads to o w n  a firearm. T he N R A  does not condone these m a ndatory 

ownership ordinances because w e  believe it is an individual's choice whether or not 

to possess a firearm. Further, w e  are greatly concerned by this eruption of hostile 

c a m p s  of "pro-gun" and "anti-gun" localities in states w h o  do not have firearms 

preemption legislation.

S o m e  have raised the question that by vesting sole authority to enact firearms 

laws with the state, there is greater risk of having restrictive laws passed at the 

state level. This simply is not the case. States already have the power to pass such 

restrictions and if the political climate was not favorable to sportsmen, they would 

do so whether or not preemption w a s  already in place. Fortunately for the gun 

owner, w e  have been able to fend off m o v e m e n t s  toward restrictions in all states 

over the past several years.

A  state firearms preemption law will curtail this m o v e m e n t  and ensure that 

state law will be enforced uniformly throughout the state on an equal basis. Indeed, 

in enacting preemption legislation, thereby expressly preventing local governments 

from infringing upon the rights of citizens and effectively eliminating the need for 

citizens to undertake costly litigation to protect their rights, state legislators 

fulfill their constitutional duty to protect the rights of citizens.
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SUBSTITUTE FOR 

SENATE BILL NO. 748

(As Passed the Senate June 5, 1986)

A bill to prohibit local units of government from providing 

for certain restrictions on the ownership# use# and possession of 

pistols# firearms, and ammunition for pistols or firearms.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Sec. 1. As used in this act:

2 (a) "Local unit of government" means a city# village# town-

3 ship, or county.

4 (b) "Pistol" means a pistol as defined in section 222 of Act

5 No. 328 of the Public Acts of 1931# being section 750.222 of the

6 Michigan Compiled Laws.

7 Sec. 2. A local unit of government shall not impose special

8 taxation on# enact any ordinance or regulation pertaining to# 
or regulate in

: 9 any other manner the ownership# registration# purchase# sale,

10 transfer# transportation# carrying, or possession of pistols or

11 other firearms# ammunition for pistols or other firearms# or



1 components of pistols or other firearms, except

2 provided in state or federal law.

01109*85 ** (S-2) Final page.
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* JANUARY SESSION, A.D. 1986

A N  A C T

RZLATINC TO FIREARMS

'•s

Introduced By: Senators Sabatini, Viesner, Acciardo, Killer and
Marciano

Date Introduced: Inarch 4, 1986

Referred T o ! Senate Committee on Judiciary

It is enacted by tbe General Assembly as follows I

1 SECTION 1. Chapter 11-47 of the general lavs entitled, "Criminal

2 Offenses" is hereby amended by adding tha following sectionx

3 11-47-58. Firearms - State Pre-Emption# —  The control of fire-

4 arms, ammunition or their component parts regarding their ownership,

5 possession, transportation, carrying, transfer, sale, purchase, pur-

6 chase delay, licensing, registration and taxation shall rest solely

7 with the state, except as otherwise provided in this chapter.

N 8 SECTION 2. This act shall take effect upon passage.

DL685/SUB A



F I R E A R M S - R E L A T E D  A C C I D E N T S

According to the National Safety Council (NSC), there were s o m e  1,600 accidental 

gun-related fatalities in 1985, and firearms accidents ranked seventh a m o n g  types of 

accidental deaths, as they have for several years. (Accident Facts, 1986, pp. 6-7.) There 

is, however, a problem with the N S C  ranking, since it is based entirely upon h o w  one 

combines the various specific subcategories of the types of accidents. The m o r e  detailed 

breakdown supplied by the N S C  (p. 12), using the latest official figures —  those for 1983 

—  would suggest that unspecified firearms could rank 11th, shotguns 24th, and handguns 

27th. In order, the official list of accidental death categories would read: motor 

vehicle; falls; conflagration; other and unspecified drowning, submersion; inhalation and 

ingestion of food, other object; poisoning by solids and liquids; complications and 

misadventures of surgical and medical care; water transport; air and space transport; 

poisoning by gases and vapors; other and unspecified firearm missile; excessive cold; 

mechanical suffocation; struck accidentally by falling object; electric current; 

agricultural machines; railway accidents; other and unspecified fire and flames; hunger, 

drowning in a bathtub; hunger, thirst, exposure and neglect; ignition of clothing; 

explosive material; striking against or struck by objects or persons; shotgun; other and 

unspecified machinery; other road vehicle; hand gun; etc. The N S C  has simply m a d e  a 

determination to combine s o m e  categories and subcategories and consider t h e m  major 

and to combine others and lump t h e m  together as "other."

At  any rate, of the 1,600 gun-related accidental fatalities reported for 1985, about 

800 occurred in the ho m e ,  d o w n  from 1,300-1,600 reported during mo s t  of the late-1960s 

and early-1970s; and about 700 occurred in public, d o w n  from 800-1,000 during the late- 

1960s and early-1970s. T h e  N S C  also estimates just over 300 hunting-related fatal 

accidents. There are no clear data on handgun involvement in gun-related accidents.

The latest estimate, for 1983, is that 209 accidents were classified as involving handguns 

of a total of 1,695 firearms accidents during that year. But it is unclear h o w  m a n y  of the 

"other and unspecified firearm missile" involved "other" firearms than the three 
s o m e w h a t  narrow categories —  "handgun," "shotgun (automatic)," and "hunting rifle" -- 

and h o w  m a n y  involved "unspecified" types of firearms. H a n d g u n  involvement would 

appear to be anywhere between 15 and 45 percent, with no w a y  at this time to determine 

which. A n  additional problem, as noted by Professor Gary Kleck of Florida State 

University, is that s o m e  accidents m a y  actually be disguised or misclassified suicides or 

even criminal homicides..

Roughly three-eighths of these accidents kill persons too young lawfully to acquire 

a handgun, with over a quarter too young to acquire any firearms lawfully. Most 

accidents involving adults result from carelessness and frequently from being under the 

influence of alcohol. There is no indication that they result from ignorance. A s  a policy 
matter, the only policy with likely benefits would c o m e  from increasing firearms safety 

instruction of school-age persons too young lawfully to acquire firearms.

The figure for gun-related injuries is m u c h  m o r e  difficult to calculate. It is based 

on projections from surveys of hospitals and of the public, rather than statistics collected 
by various agencies. Additional problems with making estimates are that s o m e  of the 
data overlap, involve minor injuries, or involve gun-related injuries which are not, 

however, caused by gunshot wounds. For example, the C o n s u m e r  Product Safety 
Commission collects survey data on accidental injuries from hospital e m e r g e n c y  rooms,



but those injuries include criminal injuries to persons ages 15 and under, and injuries 

wh e r e  police are uncertain whether criminally or accidentally inflicted. A n d  it has been 

estimated that only one-third of injuries from gun-related robberies are due to gunshot 

w o u n d s  (Philip 3. Cook, "The Effect of G u n  Availabilty on Violent C r i m e  Patterns," 455 

Annals, A A P S S  63, 74, M a y  1981). In addition, m a n y  gun-related injuries which require 

medical care are, nonetheless, minor. Again, in gun-related injuries from robberies, less 

than one-third of those requiring medical treatment required an overnight stay in the 

hospital, a figure which the C P S C  says is true as well of accidental injuries —  even 

though gun-wound patients are frequently kept overnight m o r e  as a precaution related to 

concerns about shock than to clear necessity from the nature of the wounds.

The C o n s u m e r  Product Safety Commission placed the n u m b e r  of gun-related 

accidental injuries at approximately 26,000 (including crime-related injuries suffered by 

victims 15 and under, and injuries of uncertain origin) in 1982, the last year they 

collected such information on firearms-related accidents. The National Safety Council, 

on the other hand, estimates 15,000 gun-related injuries (3. Sherwood Williams and B. 

Krishna Singh, " A merican Attitudes T o w a r d  G u n  Laws: A  Discriminant Analysis," 

A m e r i c a n  Society of Criminology, 1981). The most current data —  based on reporting of 
an unfortunately small proportion of accidental shooting deaths -- from the National 

Safety Council suggest handgun involvement is at most 4 5 %  on gun-related injuries. 

Projecting those data suggests, at most, 15,000 handgun and at least 20,000 long gun 

related accidental injuries, with perhaps 5,000 handgun and 7,000 long gun injuries serious 

enough to require hospitalization at least overnight.

Home Protection and Home Accidents

It has frequently been alleged that w h e n  a burglar is heard and a shot is fired,

"more often than not it's a m e m b e r  of the family w h o  is hit." This statement usually is 

modified to s o m e  statistical form suggesting that guns, or handguns, kept in the h o m e  for 
protection, are six —  or 43, or 118, or s o m e  other figure —  times m o r e  likely to be used 

against a loved one than against a criminal.

There are a n u m b e r  of problems with the statement, however it m a y  be worded.

For one thing, it assumes that unless s o m e o n e  is killed, a gun hasn't been "used" at all. 

Surveys —  commissioned by anti-gun organizations, as well as one commissioned by the 
N R A  —  consistently show that well over one-third of a million Americans each year use 

handguns for protection from criminals; another 100,000+ long guns are used for 
protection. In contrast, there are a total of approximately 26,000 gun-related injuries of 

all kinds.

Next, the protective use is limited to "home" in m a n y  instances, although two 
surveys —  a national one by Caddell for an anti-gun organization, and one in California 

for the state D e p a r t m e n t  of Justice -- indicate that m a n y  protective gun uses m a y  occur 

outside the home. In the home, instead of 26,000 gun-related injuries and 1,600 deaths, 

the C P S C  and N S C  data suggest about 10,000 injuries and 800 fatalities from gun-related 

accidents. One-third of the injuries are serious enough to require hospitalization at least 

overnight. A n d  handgun involvement in those deaths and injuries is unknown, with 

estimates in the 1 5-45% range.

In addition, the "protection" motivation is assumed, although there is no reason to 

believe that guns o w n e d  for protection are mo r e  likely to be involved in accidents than 

the vast majority of guns, and the majority of handguns, which are o w n e d  for reasons 

other than h o m e  protection, Indeed, the C P S C  data, and a recent study of firearms



fatalities in North Carolina ("Accidental Firearm Fatalities in North Carolina, 1976-20," 

by P.L. M o r r o w  and P. Hudson, A J P H ,  Sept. 1926) indicate that accidental injuries and 

deaths involving firearms, whether they cccur in the h o m e  or elsewhere, increase in the 

hunting season. Except to anti-gun fanatics, this is to be expected; guns kept for 
protection will rarely be needed and hence rarely be handled. For an analogy, one would 

expect m a n y  m o r e  h o m e  accidents involving step ladders than the more-difficult-to-use 

but rarely touched rope (or chain, or folding) eme r g e n c y  fire escape ladder.

Moreover, tne ratio m a y  be skewed by efforts to distort the numerator (6, <*3, 118, 

v/hatever) upward while simultaneously and deliberately minimizing the denominator.

T h e  denominator —  protective uses —  is most lowered, as mentioned, by ignoring all non- 

fatal uses of guns. It is further reduced in s o m e  of the ratios (6 anc **3) by ignoring 

outside-the-home deaths, and in others (118, e.g.) by discounting all self-defense 

homicides and all justifiable homicides which involve persons w h o  are family, friends, 

neighbors, or acquaintances.

With the lla-1 ratio, or with similar statements that there were only 100+ 

justifiable homicides, the FBI "justifiable homicide" data are used. But (1) those figures 

miss, in addition to all non-fatal protective uses of guns, at least three-fourths of the 

self-defense killings from the "justifiable" category. (G. Kleck, "Policy Lessons from 

Recent G u n  Control Research," L a w  &  Contemporary Problems, Winter 1986; P.H. 

B l a c k m a n  and R.E. Gardiner, "Flaws in the Current and Proposed U C R  Programs 
Regarding Homicide and W e a p o n s  Use in Violent Crime," A m e r i c a n  Society of 

Criminology convention, 1986.) (2) Those figures exclude justifiable homicides a m o n g  all 

but perfect strangers. W'hen a w o m a n  and her daughter, sexually harassed by a neighbor 

for weeks, finally have to kill him w h e n  he breaks in to attempt a rape, that is a 

justifiable homicide involving neighbors and not counted by the National Coalition to Ban 

Hand g u n s  —  except as one of the "bad" uses of guns, making up the numerator in the 
ratio. W h e n  an ex-wife, having fled a marriage to avoid constant brutality, is still beaten 

and forced to kill her former spouse, their relationship prevents N C B H  from counting it 

as a justifiable homicide and it is included, again, in the numerator rather than the 

denominator. The fact that criminals frequently c o m m i t  their burglaries, robberies, 

rapes, and assaults in their neighborhoods enhances the likelihood that protective 

shootings will involve persons in the "neighbor, acquaintance, other k n own" category of 

FBI data.

The allegations, however, go further. They suggest that a family m e m b e r  would be 

shot in response to a perceived burglar. Only t wo efforts to break d o w n  the 

circumstances of accidental shootings have been made, the first in 1964-65 by the 

Metropolitan Life Insurance C o m p a n y  (Kates, Restricting Handguns, 1979, p. 60.). It 
found no accidental handgun shootings involved a search for a prowler, and 1.496 of 

overall accidental shootings. Adding "scuffling for possession" brings total involvement 

to 4.2%, and to 1 0 %  oi handgun accidents. It would appear, then, that at most three 

dozen deaths, and just over 100 injuries requiring hospitalization m a y  involve using a 

handgun against a suspected burglar. The m o r e  recent, but less detailed, North Carolina 

study reported no accidents related to searching for a burglar, mistaking a child for a 
prowler, or the like. These c o m p a r e  to Prof. Gary Kleck's estimate of 1,200 criminals 

killed and 8,500+ injured by gun-wielding civilians. His data further suggested that over 

8596 of gun use against criminals involves burglary. A n d  national survey and FBI 
justifiable homicide data suggest that handguns account for three-fourths of the 

protective use of guns each year.
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It is s o metimes alleged that guns, or handguns, represent one of the leading causes 

of death a m o n g  the young, and that regulations are justified on that basis. Usually, it is 

asserted that handguns represent about the third or fourth or fifth "leading" cause of 

death a m o n g  the young. The statement is inaccurate.

FBI data on suspected criminal homicide with victims 14 years of age and younger 

indicate that about two-thirds of gun-related homicides involve handguns, for a total of 

approximately 150 in 1985. The National Safety Council data on accidents a m o n g  those 

under 15 indicates 270 firearms-related accidental deaths in 1985; if handguns were 

involved in half of those (that is, m o r e  than in firearms accidents overall, possibly by a 

substantial margin), then there were 135 accidental handgun deaths involving the young. 
H a n d g u n  abuse, accidental and criminal, thus totals 285 lives lost, representing 
approximately ̂ p e r c e n t  of the deaths of children 14 and under. (Most children below 

the age of 1 w h o  die do so as a result of problems of childbirth and congenital anomalies; 

deaths a m o n g  those under age 1 total over twice as m a n y  deaths as occur from all causes 

a m o n g  those 1-14, almost 40,000 in 1984, the latest year in the Public Health Service 

reports, c o m p a r e d  to fewer than 17,000 deaths a m o n g  the 1-14 age group.)

In terms of general causes of deaths a m o n g  the 0-14 age group, handguns (criminal 

and accidental abuse) rank 16th. (The following table is based on Table 8, Public Health 

Service's "Advance Report of Final Mortality Statistics, 1984" (Sept. 26, 1986), the 

National Safety Council's Accident Facts, 1985, the FBI Uniform C r i m e  Report's C r i m e  

in the United States, 1984, and supplemental computer printouts from the FBI. All 
figures are for 1984 —  the latest possible date, and are approximate. They do not vary 

m u c h  from year to year.)

Percentage of deaths

Children and Accidents

"Cause" of death, persons 0-14 N u m b e r in the age group

1. Conditions of the perinatal period 18,850 33.7 %

2. Congenital anomalies 9,980 17.8

3. Motor vehicle accidents 8,100 14.5

4. Heart diseases 3,275 5.8

5. Cancer 1,885 3 3

6. Drowning 1,250 2.2
7. Fires, burns 1,150 2.1

8. Other accidents 1,100 2.0

9. Pne u m o n i a 1,050 1.9

10. Criminal homicide (w/o handguns) 780 1.4

11. Meningitis 490 0.9
12. Septicemia 415 0.7
13. Misc. infectious and parasitic diseases 390 0.7
14. Suffocation, ingested object 350 0.6

15. Nephritis (kidney diseases) 335 0.6
16. H a n d g u n  homicide and accident 280 0.5

If deaths of children below th » of 1 were subtracted, handgun-related deaths

would rank 11th, at lVf°i deatt lowing: Motor vehicle accidents; cancer;

congenital anomalies; drowning; c .ccidents; fires, burns; heart disease; criminal

homicide without handguns; pneurnu.ua; and suffocation, ingested object. (It should be 
noted that s o m e  deaths reportedly accidental m a y  actually be due to child abuse but not
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correctly classified as criminal homicide.)

If only handgun accidents —  numbering about 135 per year for children under 14 —  

are considered, then, in addition to the other "causes" accounting for m o r e  deaths, there 

would be: cerebrovascular diseases, suicides, pulmonary diseases, anemias, 

meningococcal infection, intestinal infection, and hernia and other intestinal 

obstructions. H a n d g u n  accidents would then rank as the 23rd leading cause of death 

a m o n g  children under 15, accounting for approximately of the total.

The Safety of the Shooting Sports

O n e  issue frequently raised with regard to firearms is that of the safety of shooting 

sports, including hunting, target shooting, trap and skeet. Governmental bodies and 
interest groups occasionally argue against opening ranges on the grounds of safety; others 

claim hunting is a dangerous sport, etc. In point of fact, the shooting sports are a m o n g  

the safest sports around, in addition to being suitable sports not just for tha physically 

fit, but for the physically impaired w h o  might otherwise have few areas of recreational 

competition open to them.

Perhaps the best demonstration of the safety of competitive shooting is the 

absence of data on the issue of accidental injuries and deaths. A n d  the data on hunting 

show it to be one of the safest sports for which injury and death data are published. 

Studies on injuries in athletic activities— inter- and intramural— at the secondary and 

collegiate level do not mention target shooting. There are virtually no injuries to report; 
what few m a y  occur would be classified as "other." Insurance c o m p a n y  reports on 

accidental injuries have no category for sport shooting, so f e w  non-hunting recreational 

shooting accidents occur.

Most shooting ranges— target, trap, skeet— have virtually no accidents; the few 

which occur are m o s t  often due to defective a r m s  or ammunition (either manufactured or 

with excessive charges in handloaded ammunition) and do not result in serious injury. 

Indeed, w h e n  the C o n s u m e r  Product Safety C o m m i s s i o n  last collected information on 

firearms accidents —  in three categories, one of which was clearly limited to organized 

sport shooting, "skeet shooting (activity, apparel, or equipment)" —  the n u m b e r  of 

accidents in the sample was too small to estimate a national figure on the total n u m b e r  

of accidents. T he actual n u m b e r  reported in the National Electronic Injury Surveillance 

System (NEISS) w a s  3, putting such an activity on a par with accidents from electric 

blankets, ice c r e a m  makers, electric trains, and shuffleboard.

This does not m e a n  that every range is safe, nor that there are not reports of stray 

rounds fired (which rarely— if ever— ever strike a h u m a n  being). But, c o m p a r e d  to other 

sports, sport shooting at ranges produces immeasurably small numbers of generally minor 

accidents. M o r e  injuries and deaths occur each year in organized running and s w i m m i n g  

competition than in organized shooting competition. In terms of injuries, hunting is 3,000 

times safer than football, and other organized sport shooting is probably 100 times safer 

than hunting.

The National Safety Council (Accident Facts, 1985, p. 75) estimated approximately 

340 fatal hunting accidents per year and about 2250 non-fatal hunting accidents, 
including s o m e  not involving firearms. The estimates on injuries (not necessarily deaths) 

by type range from 5 9 %  for shotgun, to 3 1 %  for rifle, with the remainder involving 

handguns, muzzle-loading firearms, and bows-and-arrows. T h e  rate of accidental deaths 

from hunting is put by the N S C  at 1.2 per 100,000 licenses, although millions m a y
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lawfully hunt without licenses. And, as with other activities —  such as driving cars —  

those persons unlawfully participating without licenses are m o r e  apt to be involved in 

accidents. Com p a r a b l e  figures for participants in other sports include: 2.1 for boating, 

43.3 for hang gliding, 0.4 for football, 82.9 for parachuting, 12.5 for professional boxing, 
0.7 for snowmobiling, 2.1 for swimming, 0.3 for water skiing, 4.5 for scuba diving. 

(Accident Facts, 1986, p. 75.)

In terms of injuries, whether fatal or not, the hunter rate w a s  9.2 per 100,000 

licenses, c o m p a r e d  to : 3,498.5 for baseball, 1,804.9 for basketball, 26,801.3 for football, 

107.8 for ice skating, 6,374.3 for parachuting, 372.7 for roller skating, 43.2 for scuba 
diving, 133.3 for snowmobiling, 220.3 for skiing, 133.3 for s wimming, 116.0 for tennis, 

and 164.2 for water skiing.

There are simply no data on accidents in target, trap, and skeet shooting. Most 

fatal gun-related accidents occur in the h o m e  (around 50-60%) and are unrelated to 

organized sport shooting (10-15%). As a consumer product, guns are involved in 26,000 
accidents requiring e m e r g e n c y - r o o m  treatment annually (about 4 0 %  in the home), one 

third of which require hospitalization, according to the C o n s u m e r  Product Safety 

Commission. A m o n g  the sport-related cons u m e r  goods which rank ahead of guns are 

bicycles (574,000 injuries), basketball (458,000), football (433,000), baseball (432,000), 

skating (183,000), soccer (93,000), volleyball (78,000), fishing (65,000), wrestling (64,000), 

weight lifting and exercise equipment (5a,000), gymnastics (53,000), playground 
equipment (53,000), skiing (43,000), squash and racquetball (35,000), and tennis (29,000). 

(CPSC, 1982 data, the last year firearms-related injury data we r e  analyzed.)

Overall, persons are safer hunting than driving to and from the hunt; and they are 

safer at a properly constructed and supervised shooting range than on any school 

playground, at home, or at any business establishment.
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Bill of Rights reaffirmed 2 to 11
ByAM YBERMAR
Dufy News reporter

Still good after all th ese years: T h at’s the 
conclusion of nearly 200 A lask an s w ho say  
they w ant the sam e basic freedom s the B ill 
of Rights (the first 10 am endm ents to  the  
Constitution) provided m ore than tw o  centu­
ries ago.

Many o f A m ericans’ m ost treasured rights 
— to bear arm s, to receive equal legal 
treatm ent, to be tried by an im partial jury  
and to practice freedom  o f speech and reli­
gion — s till are endorsed by a m ajority o f  
170 people surveyed last m onth by l ir e  D a ily  
News.

But other constitutional protections fared  
less w ell.

The proscription against double jeopardy, 
or being tried tw ice for the sam e crim e, w as  
opposed by 42 percent o f the respondents 
overall.

(Groups that voted  It dow n Included 33-to- 
55-year-olds; those w ho described them selves  
as "m iddle o f  the road" p o litica lly ; and  
grade school graduates, those w ho com pleted

lo m e high school and those w ho com pleted  
som e advanced w ork — Indicating that edu­
cational experience had lit t le  influence here.)

No other am endm ent encountered as much 
opposition, but som e cam e close. A m end­
m ents on the shak iest ground Included:

•  The right not to Incrim inate o n eself (10 
percent disapproval overall; 2B percent d is­
approval am ong students w ith  som e high  
school education).

• Guaranteed protection against unreason­
able search and seizure (23 percent d isap­
proval overall; 32 percent disapproval among  
students ages 12 to  17).

• Freedom o f the press (10 percent disap­
proval overall; 36 percent disapproval among 
people 55 years or older).

In the past, sim ilar  stud ies have been  
conducted around the country, w ith  varying  
results.

L ocally, overall approval for each am end­
m ent ranged from  80 to 90 percent. But 
various dem ographic groups — broken down

See Page D-3, BILL

W ritten by an aristocratic  
elite tor  an aristocratic e lite , 
the C onstitution  didn't begin

to benefit the com m on citizen  
until the m iddle of th is cen tu ­
ry, H avelock says.

By the 1950s, w h en  Sen. 
Josep h  M cCarthy w a s con ­
d u ctin g  h is  in v e s t ig a t io n s  
Into " u n -A m erica n  a c t iv i ­
ties,"  the F ifth  A m endm ent, 
the right to  prevent self-in- 
crim in B tlon , w a s at s ta k e . 
W itnesses w ho w ouldn't talk  
faced charges of contem pt; 
A nd the A m erica n  p e o p le  
didn't protest until later.

"P eop le don't understand  
Hill nf R ights," sa y s Hav-

large part o f the population  
of w hat tbe A m erican exp eri­
m ent is a ll about."

If citizens don't k n ow  the' 
ideals underlying dem ocracy, 
says H avelock , they m ay n ot  
defend them , either.

"Then, :i. o f crisis, it
becom es easy , as it  d id during  
the McCarthy era, to  say th at  
these rights should not be 
granted."

The forced internm ent of 
J ap an ese-A m erlcan s d u rin g  
World War II is another exam - 
-t.. r.r "‘ -.rnrvjrarilv suspend-

cording to  Dan H ickey, ch ief 
prosecutor for the sta te . (As 
district attorney, he m ust as­
sure that defendants get a 
tr ia l that's speedy, im partial 
and, if  they desire, decided by  
a jury o f  their peers — three 
protections spelled  out In the 
B ill o f R ights.)

H avelock cites the current 
debate over prayers in  schools 
as another exam ple o f public  
pressure m odifying th e  b ill’s 
provisions — In th is case, 
freedom  of religion.

D espite t h i s , ' the B ill o f  
Rights rem ains Intact, and 

• *-«*?•«• rfrntun «trong-

Contlnuod Irorn Pago D-1

b y  age, sex , education and  
p olitica l sym pathy — disap­
proved <if d ifferent am end­
m ents at rates o f  15 to  50 
percent.

" W hat m a k e s  A m e r ic a  
unique Is the B ill o f  R ights,"  
says form er A ttorney G eneral 
John H avelock, w ho now  d i­
rects th e  U n iversity  o f  A la s­
ka's Crim inal Justice  C enter  
In Anchorage.

"What m akes th is  country  
unique Is your right to criti- 
cize w ithout fear o f  being put 
in ja il, and you r right to say  
o u tra g eo u s th in g s  w ith o u t  
being penalized."

B ut th e  B il l  o f  R ig h ts  
m ight not ex ist today If it 
hadn't been for a group o f  
s in g le-m in d ed  c it iz e n s . T he  
a m en d m en ts w ere  d r a fte d  
o n ly  as a com p rom ise  be- . 
tw een legislators w ho refused  
to  sign  the C onstitution — 
which w ould  shBpe the feder- 
ai governm ent — unless Indi­
v idual rights w ere protected.

er over tim e.
"The B ill o f  R ights enjoyed  

a renaissance In the 1930s," 
says H avelock . "There’s been  
a trem endous reassertion of 
the Importance o f rights — 
not just as m inorities hnve  
taken pow er, but as the coun­
try becom es more p luralistic .

"As there’s less consensus 
ab ou t w h a t th e  c o u n tr y 's  
about, and w hat w e're m eont 
to do, in order to  m ake the 
country w ork w e  need m ore 
and m ore low s. We're depend­
ing on law s to determ ine our 
roles and place In society ."
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Questionnaire garnered 176 responses on 
18 Constitutional rights

This questionnaire w as presented on a 
confidential basis to leo n i w hat random ly  
selected people In Anchorage think about 
constitutional Issues. Respondents Included 
stu d en ts , h o u se w iv e s , the u n em p lo y ed , 
teachers, salespeople, com puter program- 

' mers and a com m issioner o f the S ta te  of 
A laska.

I h e  survey w as conducted on three d iffer­
ent days In various locations: dow ntow n by  
the old city  hall, In the Sears Mall and In 
the Dlmond Center. Respondents w ere In­
formed that The D ally  News Intended to  
publish the com piled results In a new spaper  
article. Dlttm nn Research Corporation w as  
consulted on m ethodology.

Two hundred people w ere g iven surveys; 
178 com pleted them. The questions w ere 03 
follow s: (Results In parentheses.)

1. Do you feel adults should or should not 
be allowed to own guns and other weapons?  
(Should: 160 Should not: 16)

2. Do you believe you should or should  
not be required to let soldiers stay  In your  
home, even If there Is no war?

(Should: 18 Should not: 158)
3. If you should be charged and tried for a 

crime, sh ou ld  or should not you be protected  
fr»in being charged w ith  the crim e again?

S h o u ld :  102 Should not: 74)
4. If you are suspected of com m itting a ‘

serious crim e, do you feel your accuser 
should or should not have to show  there Is 
enough evidence you have com m itted  the 
crim e before you can be charged w ith  
breaking the law?

(Should: 155 Should not: 21)
5. Do you feel bnll, fines nhd treutihent Ih 

jnll should or should not be controlled to ' ’ 
prevent cruel conditions?

(Should: 153
Should not: 23)
8. Do you b elieve the governm ent should  

or should not be able to tak e private . 
property for public use w ithout paying the 
ow ner a fair price?

(Should: 5 Should not: 171)
7. Do you b e lieve  there should or should  

not be a lim it on the tim e that passes before  
a person is brought to  trial after being  
charged w ith  a crime?

(Should: 145
Should not: 31)
8. Do you believe  everyone should or 

should not be entitled  lo  the snm e legal ' , 
treatment? (Should: 164 Should not: 12)

9. Do you feel you should or should not 
b e forced  to  t e s t i fy  a g a in s t  y o u r se lf?  
(Should: 33 Should not: 143)

10. Do you b elieve Congress should or 
should not pass law s regnrdlng religious 
practices? (Should: 28 Should not: 140)

11. Should or should not the governm ent

oversee petitions people circulate, psrilcti 
larly If the p etitions criticize government 
policies? (Should: 23 Should not: 153)

12. Do you b e liev e  people, homes, person­
al records and property should or should nol 
be subject to search or confiscation  w henev­
er authorities think It necessary?

(Should: 42 Should not: 134)
13. Do you fee l new spapers, radio and 

te lev ision  should or should not be able to 
publish or broadcast what they w ant to?

.(Should: 143 Should not: 33)
14. Do you th in k  people should or should  

not be allow ed to  gather In groups of any 
size? (Should: 158 Should not: 18)

15. Do you feel that anyone accused o f o 
crim e should or should not be en titled  to  a 
trial by an Impartial Jury In the sta te  w here  
the crim e w as committed?

(Should: 164
Should not: 12)
18. Do you feel any  areas other than those  

already delegated to the federal governm ent 
by the C onstitution should or should not be 
left to ind ividual states to administer? 
(Should: 146 Should not: 30)

17. Do yo u  feel th e  g o ve rnm en t s h o u ld  or 
s h o u ld  no t  b e  a l lo w e d  to  prss l a w s  tho t 
c o n t ra d ic t  r ig h t s  a l r e a d y  g ran ted?

(Should: 28 Should not: 148)
18. Do you feel people Involved In law ­

su its where more than $300 is  at stake

should or should not be a llow ed to request n 
Jury trial? (Should: 146 Should not: 28)



1984 C O N S T I T U T I O N A L  A M E N D M E N T  

A L A S K A

"The right of the person to keep und bear arms in defense of self, home, family, or 

the state, or for lawful hunting or recreational use, or for other lawful purposes shall not 

be infringed, but this provision shall not prevent passage of laws to regulate carrying 

weapons concealed, nor prevent legislation proscribing possession of firearms by 
convicted felons, minors, mental incompetents or illegal aliens. The General Assembly 

shall have exclusive power to legislate in this field."
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Thirty-nine states have constitutional amendments on the right to keep 
and bear arms. Most recently, the states of New Hampshire and Nevada approved 
of constitutional amendments which stressed an individual right to bear 
arms. Both states' provisions were approved by over seventy percent of the 
voters in those states during the 1982 election.

Senator Crrin Hatch's Sub-Comm ittee on the Constitution report, completed 
this past year, has documented the right to keep and bear arms as a major 
individual richt of American citizens. Tne Senate Sub-Committee, charged with 
the responsibility of interpretating the Constitution for the Senate, stated 
that: "The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as 
well as its' interpretation by every major commentator and court in the first 
half-century after its ratification, indicates that what is protected is an 
individual right of a private citizen to own and carry firearms in a peaceful 
manner."

Some have argued that the Second Amendment applies only to the Federal 
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally 
intended to limit only federal actions. The Sub-Committee observed that the 
three Supreme Court decisions holding that the Second Amendment does not apply 
to the states come from the last century when most of tne rights found in the 
Bill of Rights (including freedom of speech) were considered not to be 
restrictions on the states.

The case continually cited by "gun control" advocates as the Supreme 
Court's definitive ruling against the individual's right to keep and bear arms 
is U.S. v. Miller. 307 U.S. 174 (1939J! In that case, the Supreme Court 
implicitly recognized that the rights guaranteed by the Second Amendment 
protected all individuals and not merely those who are members of the militia.

In more recent years, state courts, like the Supreme Courts of Colorado 
(Citv of Lakewood v. Pillow), Oregon (State v. Kessler), and Montana (State v. 
Nickerson), and the Courts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Veoas v. Mobero), in 
interpretating state constitutional provisions similar to tne Secono 
Amendment, have concluded that the right to keep arms guarantees the right to 
keep and bear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the 
absence of language providing for legislative regulation in a right to arms 
amendment would preclude regulation of the right of arms.



Old and new cases have shown that reasonable regulation is permissible 
although a state constitutional guarantee does not contain language 
authorizing regulation of right.

Article II of the Arkansas Constitution guarantees: "The citizens of
this State shall have the right to keep and bear arms for their comnon 
defense." Authority to regulate the right was upheld in Haile v. State, 3S 
Ark. 564, 567 (1882). Article I of the Alabama Constitution guarantees:
"That every citizen has a right to bear arms in defense cf himself and the 
state." In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the 
court stated the right was subject to reasonable regulation. Article I of the 
Oregon Constitution guarantees: "The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military shall be kept 
in strict subordination to the civil power." The right to arms was held to be 
subject to reasonable regulation in State v. Kessler, 614 P. 2d 94, 99 (Or. 
1980). ............ .

The Sub-Committee concluded that "given the legislative history of the 
Civil Rights Acts, and the Fourteenth Amendment, and the more expanded views 
of incorporation which have become accepted in our own century, it is clear 
that the right to keep and bear arms was meant to be, and should be, protected 
under the civil rights statutes and the Fourteenth Amendment against 
infringement of officials acting under color of state law."



S T A T E  C O N S T I T U T I O N A L  G U A R A N T E E S  Of 

T H E  R I G H T  T O  K E E P  A N D  B E A R  A R M S

F o r t y - o n e  ( 4 1 )  s t a t e s  h a v e  c o n s t i t u t i o n a l  g u a r a n t e e s  o n  t h e  

r i g h t  t o  k e e p  a n d  b e a r  a r m s .

A l a b a m a : T h a t  e v e r y  c i t i z e n  h a s  a r i g h t  to b e a r  a r m s  in

d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  A r t i c l e  I, S e c t i o n  26.

A l a s k a : A  w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to t h e

s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A r t i c l e  I, S e c t i o n  19.

A r  i z o n a : T h e  r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  to b e a r  a r m s

in d e f e n s e  of h i m s e l f  or t h e  S t a t e  s h a l l  n o t  b e  i m p a i r e d ,  b u t  

n o t h i n g  in t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  a s  a u t h o r i z i n g  

i n d i v i d u a l s  or c o r p o r a t i o n s  to o r g a n i z e ,  m a i n t a i n ,  or e m p l o y  an 

a r m e d  b o d y  o f  m e n .  A r t i c l e  2, S e c t i o n  26.

A r k a n s a s : T h e  c i t i z e n s  of t h i s  S t a t e  s h a l l  h a v e  t h e  r i g h t

t o  k e e p  a n d  b e a r  a r m s  f o r  t h e i r  c o m m o n  d e f e n s e .  A r t i c l e  II, 

S e c t i o n  5.

C o l o r a d o: T h e  r i g h t  o f  n o  p e r s o n  t o  k e e p  a n d  b e a r  a r m s  in
d e f e n s e  o f  h i s  h o m e ,  p e r s o n  a n d  p r o p e r t y ,  or in a i d  o f  t h e  c i v i l  

p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  b e  c a l l e d  in q u e s t i o n ;  

b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  c o n s t r u e d  to j u s t i f y  t h e  

p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  II, S e c t i o n  13.

C o n n e c t i c u t : E v e r y  c i t i z e n  h a s  a r i g h t  t o  b e a r  a r m s  in

d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  A r t i c l e  I, S e c t i o n  15.

F l o r  i d a : T h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s  in

d e f e n s e  o f  t h e m s e l v e s  a n d  o f  t h e  l a w f u l  a u t h o r i t y  o f  t h e  s t a t e  

s h a l l  n o t  b e  i n f r i n g e d ,  e x c e p t  t h a t  t h e  m a n n e r  o f  b e a r i n g  a r m s  
m a y  b e  r e g u l a t e d  b y  l a w .  A r t i c l e  I, S e c t i o n  8.

G e o r g i a : T h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s ,

s h a l l  n o t  b e  i n f r i n g e d ,  b u t  t h e  G e n e r a l  A s s e m b l y  s h a l l  h a v e  the 
p o w e r  t o  p r e s c r i b e  t h e  m a n n e r  in w h i c h  a r m s  m a y  b e  b o r n e .

A r t i c l e  I, S e c t i o n  I, p a r a .  V I I I .

H a w a i  i : A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to t h e

s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A r t i c l e  1, S e c t i o n  15.

I d a h o : T h e  p e o p l e  h a v e  t h e  r i g h t  to k e e p  a n d  b e a r  a r m s ,
w h i c h  r i g h t  s h a l l  n o t  b e  a b r i d g e d ;  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  

p r e v e n t  t h e  p a s s a g e  o f  l a w s  to g o v e r n  t h e  c a r r y i n g  o f  w e a p o n s  

c o n c e a l e d  o n  t h e  p e r s o n ,  n o r  p r e v e n t  p a s s a g e  o f  l e g i s l a t i o n  

p r o v i d i n g  m i n i m u m  s e n t e n c e s  f o r  c r i m e s  c o m m i t t e d  w h i l e  in 

p o s s e s s i o n  o f  a f i r e a r m ,  n o r  p r e v e n t  p a s s a g e  o f  l e g i s l a t i o n  
p r o v i d i n g  p e n a l t i e s  f o r  t h e  p o s s e s s i o n  o f  f i r e a r m s  b y  a c o n v i c t e d



f e l o n ,  n o r  p r e v e n t  t h e  p a s s a g e  o f  l e g i s l a t i o n  p u n i s h i n g  t h e  u s e  

o f  a  f i r e a r m .  N o  l a w  s h a l l  i m p o s e  l i c e n s u r e ,  r e g i s t r a t i o n  or 

s p e c i a l  t a x a t i o n  o n  t h e  o w n e r s h i p  or p o s s e s s i o n  o f  f i r e a r m s  or

a m m u n i t i o n .  N o r  s h a l l  a n y  l a w  p e r m i t  t h e  c o n f i s c a t i o n  of

f i r e a r m s ,  e x c e p t  t h o s e  a c t u a l l y  u s e d  in t he c o m m i s s i o n  o f  a

f e l o n y .  A r t i c l e  I, S e c t i o n  11,

I l l i n o i s : S u b j e c t  o n l ^  to t h e  p o l i c e  p o w e r ,  t h e  r i g h t  of

t h e  i n d i v i d u a l  c i t i z e n  to k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  
i n f r i n g e d .  A r t i c l e  I, S e c t i o n  2 2 .

I n d i a n a : T h e  p e o p l e  s h a l l  h a v e  a r i g h t  to b e a r  arr*s, for

t h e  d e f e n s e  o f  t h e m s e l v e s  a n d  t h e  S t a t e .  A r t i c l e  I, S e c t i o n  3 2.

K a n s a s : T h e  p e o p l e  h a v e  t h e  r i g h t  to b e a r  a r m s  f o r  t h e i r  

d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  in t i m e  o f  p e a c e ,  a r e  

d a n g e r o u s  t o  l i b e r t y ,  a n d  s h a l l  n o t  b e  t o l e r a t e d ,  a n d  t h e  

m i l i t a r y  s h a l l  b e  in s t r i c t  s u b o r d i n a t i o n  to t h e  c i v i l  p o w e r .  

K a n s a s  B i l l  o f  R i g h t s ,  S e c t i o n  4.

K e n t u c k y : A l l  m e n  a r e ,  b y  n a t u r e ,  f r e e  a n d  e q u a l ,  a n d  h a v e

c e r t a i n  i n h e r e n t  a n d  i n a l i e n a b l e  r i g h t s ,  a m o n g  w h i c h  m a y  b e  

r e c k o n e d :  » * *  7. T h e  r i g h t  to b e a r  a r m s  in d e f e n s e  o f  t h e m s e l v e s  

a n d  o f  t h e  s t a t e ,  s u b j e c t  t o  t h e  p o w e r  o f  t h e  g e n e r a l  a s s e m b l y  to 

e n a c t  l a w s  t o  p r e v e n t  p e r s o n s  f r o m  c a r r y i n g  c o n c e a l e d  w e a p o n s .  

K e n t u c k y  B i l l  o f  R i g h t s ,  S e c t i o n  I, p a r a .  7.

L o u i s i a n a : T h e  r i g h t  of e a c h  c i t i z e n  to k e e p  a n d  b e a r  a r m s

s h a l l  n o t  b e  a b r i d g e d ,  b u t  t h i s  p r o v i s i o n  s h a l l  n o t  p r e v e n t  t h e  

p a s s a g e  o f  l a w s  to p r o h i b i t  t h e  c a r r y i n g  of w e a p o n s  c o n c e a l e d  o n  

t h e  p e r s o n .  A r t i c l e  I, S e c t i o n  11.

M a i n e : E v e r y  c i t i z e n  h a s  a r i g h t  t o  k e e p  a n d  b e a r  a r m s  f o r

t h e  c o m m o n  d e f e n s e ;  a n d  t h i s  r i g h t  s h a l l  n e v e r  b e  q u e s t i o n e d .  

A r t i c l e  I, S e c t i o n  16. ;

M a s s a c h u s e t t s : T h e  p e o p l e  h a v e  a r i g h t  to k e e p  a n d  b e a r

a r m s  f o r  t h e  c o m m o n  d e f e n s e .  A n d  a s ,  in t i m e s  o f  p e a c e ,  a r m i e s  

a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  o u g h t  n o t  to b e  m a i n t a i n e d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  l e g i s l a t u r e ;  a n d  t h e  m i l i t a r y  p o w e r  s h a l l  

a l w a y s  b e  h e l d  in a n  e x a c t  s u b o r d i n a t i o n  to t h e  c i v i l  a u t h o r i t y ,  

a n d  b e  g o v e r n e d  b y  it. M a s s a c h u s e t t s  D e c l a r a t i o n  o f  R i g h t s ,  P a r t  
I, A r t i c l e  X V I I .

M i c h i g a n : E v e r y  p e r s o n  h a s  a r i g h t  to k e e p  a n d  b e a r  a r m s

f o r  t h e  d e f e n s e  o f  h i m s e l f  a n d  t h e  s t a t e .  A r t i c l e  I, S e c t i o n  6.

M i s s i s s i p p i : T h e  r i g h t  o f  e v e r y  c i t i z e n  to k e e p  a n d  b e a r

a r m s  in d e f e n s e  o f  h i s  h o m e ,  p e r s o n ,  or p r o p e r t y ,  or in a i d  o f  

t h e  c i v i l  p o w e r  w h e r e  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  

c a l l e d  in q u e s t i o n ,  b u t  t h e  l e g i s l a t u r e  m a y  r e g u l a t e  or f o r b i d  

c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  3, S e c t i o n  12.

M i  s s o u r  i : T h a t  t h e  r i g h t  o f  e v e r y  c i t i z e n  to k e e p  a n d  b e a r



a r m s  in d e f e n s e  o f  h i s  h o m e ,  p e r s o n  a n d  p r o p e r t y ,  or w h e n  

l a w f u l l y  s u m m o n e d  in a i d  o f  t h e  c i v i l  p o w e r ,  s h a l l  n o t  b e  

q u e s t i o n e d ;  b u t  t h i s  s h a l l  n o t  j u s t i f y  t h e  w e a r i n g  o f  c o n c e a l e d  

w e a p o n s .  A r t i c l e  I, S e c t i o n  23.

M o n t a n a : T h e  r i g h t  o f  a n y  p e r s o n  to k e e p  or b e a r  a r m s  in

d e f e n s e  o f  h i s  o w n  h o m e ,  p e r s o n ,  a n d  p r o p e r t y ,  or in a i d  of t h e  

c i v i l  p o w e r  w h e n  t h e r e t o  l e g a l l y  s u m m o n e d ,  s h a l l  n o t  b e  c a l l e d  in 

q u e s t i o n ,  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  b e  h e l d  to p e r m i t  

t h e  c a r r y i n g  of c o n c e a l e d  w e a p o n s .  A r t i c l e  II, S e c t i o n  12.

N e v a d a : E v e r y  c i t i z e n  h a s  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s

f o r  s e c u r i t y  a n d  d e f e n s e ,  f or l a w f u l  h u n t i n g  a n d  r e c r e a t i o n a l  u s e  

a n d  f o r  o t h e r  l a w f u l  p u r p o s e s .  A r t .  1, S e c t i o n  II, p a r a .  1.

N e w  H a m p s h  i r e : A l l  p e r s o n s  h a v e  t h e  r i g h t  to k e e p  a n d  b e a r
a r m s  in d e f e n s e  o f  t h e m s e l v e s ,  t h e i r  f a m i l i e s ,  t h e i r  p r o p e r t y ,  

a n d  t h e  s t a t e .  P a r t  F i r s t ,  A r t .  2 - a .

N e w  M e x i c o : N o  l a w  s h a l l  a b r i d g e  t h e  r i g h t  o f  t h e  c i t i z e n

t o  k e e p  a n d  b e a r  a r m s  f o r  s e c u r i t y  a n d  d e f e n s e ,  for l a w f u l  
h u n t i n g  a n d  r e c r e a t i o n a l  u s e  a n d  f o r  o t h e r  l a w f u l  p u r p o s e s ,  b u t  

n o t h i n g  h e r e i n  s h a l l  b e  h e l d  to p e r m i t  t h e  c a r r y i n g  o f  c o n c e a l e d  

w e a p o n s .  N o  m u n i c i p a l i t y  or c o u n t y  s h a l l  r e g u l a t e ,  in a n y  w a y ,  

a n  i n c i d e n t  o f  t h e  r i g h t  to k e e p  a n d  b e a r  a r m s .  A r t i c l e  II, 
S e c t i o n  6.

N o r t h  C a r o l i n a : A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to

t h e  s e c u r i t y  of a f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d ;  a n d ,  a s  s t a n d i n g  a r m i e s  in t i m e  

o f  p e a c e  a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  s h a l l  n o t  b e  m a i n t a i n e d ,  

a n d  t h e  m i l i t a r y  s h a l l  b e  k e p t  u n d e r  s t r i c t  s u b o r d i n a t i o n  to, a n d  

g o v e r n e d  b y ,  t h e  c i v i l  p o w e r .  N o t h i n g  h e r e i n  s h a l l  j u s t i f y  t h e  

p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s ,  or p r e v e n t  t h e  G e n e r a l  

A s s e m b l y  f r o m  e n a c t i n g  p e n a l  s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  
A r t i c l e  I, S e c t i o n  3 0 .

N o r t h  D a k o t a : A l l  i n d i v i d u a l s  a r e  by n a t u r e  e q u a l l y  f r e e

a n d  i n d e p e n d e n t  a n d  h a v e  c e r t a i n  i n a l i e n a b l e  r i g h t s ,  a m o n g  w h i c h  

a r e  ... t o  k e e p  a n d  b e a r  a r m s  f or t h e  d e f e n s e  o f  t h e i r  p e r s o n ,  
f a m i l y ,  p r o p e r t y ,  a n d  t h e  s t a t e ,  a n d  f o r  l a w f u l  h u n t i n g ,  

r e c r e a t n a l ,  a n d  o t h e r  l a w f u l  p u r p o s e s ,  w h i c h  s h a l l  n o t  b e  

i n f r i n g e d .  A r t i c l e  I, S e c t i o n  1.

O h i o : T h e  p e o p l e  h a v e  t h e  r i g h t  to b e a r  a r m s  f or t h e i r

d e f e n s e  a n d  s e c u r i t y ;  b u t  s t a n d i n g  a r m i e s ,  in t i m e  o f  p e a c e ,  a r e  
d a n g e r o u s  t o  l i b e r t y ,  a n d  s h a l l  n o t  b e  k e p t  u p ;  a n d  t h e  m i l i t a r y  

s h a l l  b e  in s t r i c t  s u b o r d i n a t i o n  to t h e  c i v i l  p o w e r .  A r t i c l e  I, 
S e c t i o n  4.

O k l a h o m a : T h e  r i g h t  o f  a c i t i z e n  to k e e p  a n d  b e a r  a r m s  in

d e f e n s e  o f  h i s  h o m e ,  p e r s o n ,  or p r o p e r t y ,  or in a i d  of t he c i v i l  

p o w e r ,  w h e n  t h e r e u n t o  l e g a l l y  s u m m o n e d ,  s h a l l  n e v e r  b e  
p r o h i b i t e d ;  b u t  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  p r e v e n t  t h e



S e c t i o n  2 6 .

O r e g o n ; T h e  p e o p l e  s h a l l  h a v e  t h e  r i g h t  to b e a r  a r m s  f or 

t h e  d e f e n c e  o f  t h e m s e l v e s ,  a n d  t h o  S t a t e ,  b u t  t h e  M i l i t a r y  s h a l l  

b e  k e p t  in s t r i c t  s u b o r d i n a t i o n  to t h e  c i v i l  p o w e r .  A r t i c l e  I, 
S e c t i o n  2 7 .

P e n n s y I v a n  i a : T h e  r i g h t  o f  t h e  c i t i z e n s  to b e a r  a r m s  in

d e f e n c e  o f  t h e m s e l v e s  a n d  t h e  S t a t e  s h a l l  n o t  b e  q u e s t i o n e d .  
A r t i c l e  I, S e c t i o n  2 1 .

R h o d e  I s l a n d ; T h e  r i g h t  of t h e  p e o p l e  to k e e p  a n d  b e a r  a r m s  
s h a l l  n o t  b e  i n f r i n g e d .  A r t i c l e  I, S e c t i o n  22.

S o u t h  C a r o l i n a ; A  w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to 

t h e  s e c u r i t y  o f  a  f r e e  S t a t e ,  t h e  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  

b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d .  A s ,  in t i m e s  of p e a c e ,  a r m i e s  

a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  b e  m a i n t a i n e d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  G e n e r a l  A s s e m b l y .  T h e  m i l i t a r y  p o w e r  of t h e

S t a t e  s h a l l  a l w a y s  b e  h e l d  in s u b o r d i n a t i o n  to t h e  c i v i l

a u t h o r i t y  a n d  b e  g o v e r n e d  b y  it. N o  s o l d i e r  s h a l l  in t i m e  of 

p e a c e  b e  q u a r t e r e d  in a n y  h o u s e  w i t h o u t  t h e  c o n s e n t  o f  t h e  o w n e r  

n o r  in t i m e  o f  w a r  b u t  in t h e  m a n n e r  p r e s c r i b e d  by law. A r t i c l e  
I, S e c t i o n  2 0 .

S o u t h  D a k o t a : T h e  r i g h t  o f  t h e  c i t i z e n s  to b e a r  a r m s  in

d e f e n s e  o f  t h e m s e l v e s  a n d  t h e  s t a t e  s h a l l  n o t  b e  denied.. A r t i c l e  
V I ,  S e c t i o n  2 4 .

T e n n e s s e e : T h a t  t h e  c i t i z e n s  o f  t h i s  S t a t e  h a v e  a r i g h t  to

k e e p  a n d  t o  b e a r  a r m s  f o r  t h e i r  c o m m o n  d e f e n s e ;  b u t  t h e  

L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  b y  l a w ,  to r e g u l a t e  t h e  w e a r i n g  of 
a r m s  w i t h  a v i e w  t o  p r e v e n t  c r i m e .  A r t i c l e  I, S e c t i o n  26.

T e x a s : E v e r y  c i t i z e n  s h a l l  h a v e  t h e  r i g h t  to k e e p  a n d  b e a r

a r m s  in t h e  l a w f u l  d e f e n c e  o f  h i m s e l f  or t h e  S t a t e ;  b u t  t h e

L e g i s l a t u r e  s h a l l  h a v e  p o w e r ,  b y  l a w ,  to r e g u l a t e  t h e  w e a r i n g  of 

a r m s  w i t h  a  v i e w  to p r e v e n t  c r i m e .  A r t i c l e  I, S e c t i o n  23.

U t a h : T h e  i n d i v i d u a l  r i g h t  o f  t h e  p e o p l e  to k e e p  a n d  b e a r

a r m s  f o r  s e c u r i t y  a n d  d e f e n s e  o f  s e l f ,  f a m i l y ,  o t h e r s ,  p r o p e r t y ,  

or t h e  S t a t e ,  a s  w e l l  a s  f o r  t h e  o t h e r  l a w f u l  p u r p o s e s  s h a l l  n o t  

b e  i n f r i n g e d ;  b u t  n o t h i n g  h e r e i n  s h a l l  p r e v e n t  t h e  l e g i s l a t u r e  

f r o m  d e f i n i n g  t h e  l a w f u l  u s e  o f  a r m s .  A r t i c l e  I, S e c t i o n  6.

V e r m o n t : T h a t  t h e  p e o p l e  h a v e  a r i g h t  to b e a r  a r m s  f or t h e

d e f e n c e  o f  t h e m s e l v e s  a n d  t h e  S t a t e  —  a n d  as s t a n d i n g  a r m i e s  in 

t i m e  o f  p e a c e  a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  o u g h t  n o t  to b e  k e p t  
u p ;  a n d  t h a t  t h e  m i l i t a r y  s h o u l d  b e  k e p t  u n d e r  s t r i c t  

s u b o r d i n a t i o n  to a n d  g o v e r n e d  b y  t h e  c i v i l  p o w e r .  C h a p t e r  I, 

A r t i c l e  16.

V i r g i n i a : T h a t  a w e l l  r e g u l a t e d  m i l i t i a ,  c o m p o s e d  o f  the



b o d y  of t h e  p e o p l e ,  t r a i n e d  to a r m s ,  is t h e  p r o p e r ,  n a t u r a l ,  a n d  

s a f e  d e f e n s e  o f  a f r e e  s t a t e ,  t h e r e f o r e ,  t he r i g h t  o f  t h e  p e o p l e  ' 

to k e e p  a n d  b e a r  a r m s  s h a l l  n o t  b e  i n f r i n g e d ;  t h a t  s t a n d i n g  

a r m i e s ,  in t i m e  o f  p e a c e ,  s h o u l d  b e  a v o i d e d  as d a n g e r o u s  to 

l i b e r t y ;  a n d  t h o t  in a l l  c a s e s  t h e  m i l i t a r y  s h o u l d  b e  u n d e r  

s t r i c t  s u b o r d i n a t i o n  to, a n d  g o v e r n e d  b y ,  t h e  c i v i l  p o w e r .
A r t i c l e  I, S e c t i o n  13.

W a s h i n g t o n : T h e  r i g h t  o f  t h e  i n d i v i d u a l  c i t i z e n  to b e a r

a r m s  in d e f e n s e  of h i m s e l f ,  or t h e  s t a t e ,  s h a l l  n o t  b e  i m p a i r e d ,  

b u t  n o t h i n g  in t h i s  s e c t i o n  s h a l l  b e  c o n s t r u e d  as a u t h o r i z i n g  

i n d i v i d u a l s  or c o r p o r a t i o n s  to o r g a n i z e ,  m a i n t a i n ,  or e m p l o y  an 

a r m e d  b o d y  o f  m e n .  A r t i c l e  I, S e c t i o n  2 4.

W e s t  V i r g i n i a ; A  p e r s o n  h a s  t h e  r i g h t  to k e e p  a n d  b e a r  a r m s  

f or t h e  d e f e n s e  o f  s e l f ,  f a m i l y ,  h o m e ,  a n d  s t a t e ,  a n d  for l a w f u l  

h u n t i n g  a n d  r e c r e a t i o n a l  u s e .  A r t i c l e  I I I ,  S e c t i o n  22.

W y o m i  n g : T h e  r i g h t  o f  c i t i z e n s  to b e a r  a r m s  in d e f e n s e  of
t h e m s e l v e s  a n d  o f  t h e  s t a t e  s h a l l  n o t  b e  d e n i e d .  A r t i c l e  I, 
S e c t i o n  2 4.

S T A T E S  W I T H O U T  C O N S T I T U T I O N A L  P R O V I S I O N S :

N i n e  (9) s t a t e s  d o  n o t  h a v e  a c o n s t i t u t i o n a l  p r o v i s i o n  on 

a r m s :  C a l i f o r n i a ,  D e l a w a r e ,  I o w a ,  M a r y l a n d ,  M i n n e s o t a ,  N e b r a s k a ,
N e w  J e r s e y ,  N e w  Y o r k ,  a n d  W i s c o n s i n .

/
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C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e

P o u c h  V, J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  K e r t u l l a :

P l e a s e  e n t e r  t h i s  l e t t e r  a s  o f f i c i a l  t e s t i m o n y  t o  t h e  S e n a t e  J u d i c a r y  

C o m m i t t e e  r e g a r d i n g  S e n a t e  J o i n t  R e s o l u t i o n  15. S J R  15 p r o p o s e s  a n  

a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  ‘A l a s k a  r e l a t i n g  t o  t h e  

r i g h t  o f  a  p e r s o n  t o  k e e p  a n d  u s e  f i r e a r m s .

T h e  N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  s u p p o r t s  t h i s  r e s o l u t i o n  

a n d  h a s  h a d  a  c o n t i n u i n g  c o n c e r n  w i t h  p l a c i n g  t h e  a m e n d m e n t  p r o p o s e d  

b y  t h i s  r e s o l u t i o n  b e f o r e  t h e  A l a s k a n  e l e c t o r a t e .  O u r  r e a s o n s  a r e  

s e v e r a l .  N o t  t h e  l e a s t  a r e  t h e  r e s u l t s  o f  n u m e r o u s  p o l l s  t a k e n  in 

A l a s k a  o v e r  t h e  r e c e n t  p a s t  t h a t  o v e r w h e l m i n g l y  f a v o r  t h e  c o n s t i t u t i o n a l  
r i g h t  t o  o w n  a n d  t o  l e g a l l y  u s e  f i r e a r m s .

W h i l e  t h e  c u r r e n t  A l a s k a  c o n s t i t u t i o n a l  p r o v i s i o n  o n  t h e  r i g h t  to 

o w n  a n d  b e a r  f i r e a r m s  i n  A l a s k a  i s  s t r o n g  a n d  m i r r o r s  t h e  U . S .  C o n s t ­

i t u t i o n ,  a n u m b e r  o f  i n d i v i d u a l s  h a v e  s o u g h t  t o  t u r n  t h e  C o n s t i t u t i o n  

i n t o  a m e r e  a d m i n i s t r a t i v e  p r i v i l e d g e .  A d o p t i o n  o f  t h e  p r o p o s e d  c o n s t ­

i t u t i o n a l  a m e n d m e n t  w i l l  c l a r i f y  a n d  r e a f f i r m  t h e  r i g h t s  o f  l a w  a b i d ­

i n g  f i r e a r m  o w n e r s  i n  A l a s k a  t h a t  t h e i r  r i g h t s  a r e  p r o t e c t e d  i n  t h e  

f u t u r e  a n d  w i l l  e n d  a n y  p o t e n t i a l  f o r  a m b i g u i t y .

A l a s k a n  m e m b e r s h i p  i n  N R A  t o t a l s  2 2 , 0 0 0  i n d i v i d u a l s .  A s  t h e  A l a s k a n  

f i e l d  r e p r e s e n t a t i v e  f o r  N R A ,  t h i s  t e s t i m o n y  is e n t e r e d  o n t o  t h e  o f f i ­

c i a l  r e c o r d  i n  t h e i r  c o l l e c t i v e  b e h a l f .  W e  a s k  f o r  y o u r  p e r s o n a l  s u p p ­
o r t  a n d  t h e  s u p p o r t  o f  y o u r  c o m m i t t e e  f o r  S J R  15.

P l e a s e  f i n d  a p p e n d e d  a b r i e f  d i s c u s s i o n  o f  t h e  n e e d  t o  c l a r i f y  s t a t e  

c o n s t i t u t i o n s  o f  a n y  a m b i g u i t y  a s  r e g a r d s  t h e  i n d i v i d u a l s  r i g h t  to 

o w n  a n d  u s e  f i r e a r m s .  T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  c o m m e n t .

S i n c e r e l v .

R u p e  A n d r e w s ,  F i e l d  R e p r e s e n t a t i v e
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CONSTITUTIONAL AMENDMENTS FOR 
THE RIGHT TO KEEP AND BEAR ARMS

"A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be infringed."

These words, from the Second Amendment of the Constitution of the United 
States, have been used both in defense of, and as an argument against, the 
individual American's right to keep and bear arms.

Strengthening of a state's constitutional protection of the right to keep 
and bear arms— or a first-statement of that right— is needed for the following 
reasons:

First, although it was clearly intended by the framers of the 14th 
Amendment that states would be precluded from infringing on the right to keep 
and bear arms, the 2nd Amendment's protections have not yet been incorporated 
by judges using the 14th Amendment. For the right to be protected from state 
and local interference, the guarantee must be in the state constitution.

Second, despite the clear intentions of the authors of state 
constitutions which include the right to keep and bear arms, some judges feel 
all to free to write their own views into the state constitution. Such judges 
too frequently take the view that the protection was not of an individual 
right (despite its listing among other personal rights) or is subject to 
almost any regulation which does not prohibit possession of all kinds of 
firearms by persons (even if the restriction is such that it is necessary to 
take time, effort, money, and even hire a lawyer in order to exercise a 
constitutionally recognized "right"); or judges just say times have changed, 
and the framers wouldn't really want widespread gun ownership. In short, they 
rewrite state constitutions according to their own ideologies, claiming that 
people really want "gun control" and that the state constitution wouldn't 
include such protection of the right to keep and bear arms were it being 
written today.

Thus, it is necessary to make it clear that people want the state 
constitutions to clarify matters for judges and localities. It must be re­
emphasized that the right to keep and bear arms is an individual right (as 
recognized by seven-eighths of the public— DMI '75 and *78), one which is 
intended to restrict state and local interference with the ability of law- 
abiding citizens to own and use firearms for protection of person and property 
(as well as for the common defense) and for sporting purposes. As shown in . 
public opinion surveys and state referenda and initiatives, the right is 
overwhelmingly by the people. The guarantees, their meaning, and their 
contemporaneity must be made clear to local legislative bodies and to the 
judiciary.



Thirty-nine states have constitutional amendments on the right to keep 
and bear arms. Most recently, the states of New Hampshire and Nevada approved 
of constitutional amendments which stressed an individual right to bear 
arms. Both states' provisions were approved by over seventy percent of the 
voters in those states during the 1982 election.

Senator Orrin Hatch's Sub-Committee on the Constitution report, completed 
this past year, has documented the right to keep and bear arms as a major 
individual right of American citizens. The Senate Sub-Committee, charged with 
the responsibility of interpretating the Constitution for the Senate, stated 
that: "The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as 
well as its' interpretation by every major commentator and court in the first 
half-century after its ratification, indicates that what is protected is an 
individual right of a private citizen to own and carry firearms in a peaceful 
manner."

Some have argued that the Second Amendment applies only to the Federal 
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally 
intended to limit only federal actions. The Sub-Committee observed that the 
three Supreme Court decisions holding that the Second Amendment does not apply 
to the states come from the last century when most of the rights found in the 
Bill of Rights (including freedom of speech) were considered not to be 
restrictions on the states.

The case continually cited by "gun control" advocates as the Supreme 
Court's definitive ruling against the individual's right to keep and bear arms 
is U.S. v. Miller, 307 U.S. 174 (1939JI In that case, the Supreme Court 
implicitly recognized that the rights guaranteed by the Second Amendment 
protected all individuals and not merely those who are members of the militia.

In more recent years, state courts, like the Supreme Courts of Colorado 
(City of Lakewood v. Pillow), Oregon (State v. Kessler), and Montana (State v. 
Nickerson), and the Courts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Vegas v. Moberq). in 
interpretating state constitutional provisions similar to the Second 
Amendment, have concluded that the right to keep arms guarantees the right to 
keep and bear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the 
absence of language providing for legislative regulation in a right to arms 
amendment would preclude regulation of the right of arms.



Old and new cases have shown that reasonable regulation is permissible 
although a state constitutional guarantee does not contain language 
authorizing regulation of right.

Article II of the Arkansas Constitution guarantees: "The citizens of
this State shall have the right to keep and bear arms for their common 
defense." Authority to regulate the right was upheld in Haile v. State, 38 
Ark. 564, 567 (1882). Article I of the Alabama Constitution guarantees:
"That every citizen has a right to bear arms in defense of himself and the 
state." In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the 
court stated the right was subject to reasonable regulation. Article I of the 
Oregon Constitution guarantees: "The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military shall be kept 
in strict subordination to the civil power." The right to arms was held to be 
subject to reasonable regulation in State v. Kessler', 614 P. 2d 94, 99 (Or. 
1960).

The Sub-Committee concluded that "given the legislative history of the 
Civil Rights Acts, and the Fourteenth Amendment, and the more expanded views 
of incorporation which have become accepted in our own century, it is clear 
that the right to keep and bear arms was meant to be, and should be, protected 
under the civil rights statutes and the Fourteenth Amendment against 
infringement of officials acting under color of state law."



COMMENTARY ON P R O P O S E D  AMENDMENT T O  A LA SK A

R IG H T  T O  B E A R  ARMS G U A RA N TEE

A r t i c l e  I ,  S e c t i o n  19 o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  w o u l d  b e

a m e n d e d  t o  r e a d  a s  f o l l o w s :

T h e  r i g h t  o f  e a c h  c i t i z e n  o f  t h e  s t a t e  t o  k e e p  a n d  b e a r  a r m s  
f o r  p e r s o n a l  d e f e n s e  a n d  f o r  t h e  d e f e n s e  o f  f a m i l y ,  p r o p e r t y ,  
a n d  t h e  s t a t e  a n d  f o r  l a w f u l  h u n t i n g ,  r e c r e a t i o n ,  a n d  o t h e r  
l a w f u l  p u r p o s e s  s h a l l  n o t  b e  i n f r i n g e d  b y  t h e  s t a t e  o r  b y  a  
b o r o u g h  o r  c i t y  o f  t h e  s t a t e .

T h i s  p r o p o s a l  g u a r a n t e e s  a  b r o a d  i n d i v i d u a l  r i g h t  a n d  

e x p l i c i t l y  p r o t e c t s  t h e  t r a d i t i o n a l  r i g h t s  t h a t  g u n  o w n e r s  i n  

A l a s k a  a l w a y s  a s s u m e d  w e r e  g u a r a n t e e d .  T h e  A l a s k a  p r o p o s a l  i s  a  

b l e n d i n g  o f  t h e  N e w  M e x i c o ,  N e v a d a ,  N e w  H a m p s h i r e ,  N o r t h  D a k o t a ,  

C o l o r a d o ,  M i s s i s s i p p i ,  M i s s o u r i ,  M o n t a n a ,  O k l a h o m a ,  a n d  U t a h  

g u a r a n t e e s .

I .
T O  WHOM TH E R IG H T  D ELO N G S

T h i s  g u a r a n t e e  w o u l d  b e l o n g  t o  t h e  c i t i z e n  o f  t h e  s t a t e .  

C i t i z e n s h i p  i n c l u d e s  i e  f u l l  e n j o y m e n t  o f  a l l  r i g h t s  a n d  

p r i v i l e g e s .  T h e  f u l l  e n j o y m e n t  o f  a l l  r i g h t s  a n d  p r i v i l e g e s  i s  

o b v i o u s l y  n o t  e n j o y e d  b y  c e r t a i n  g r o u p s ,  i n c l u d i n g  t h e  f o l l o w i n g :  

c o n v i c t e d  f e l o n s ,  l u n a t i c s ,  a n d  i l l e g a l  a l i e n s .  T h i s  p r i n c i p l e  

o f  l a w  i s  s o  w e l l  e s t a b l i s h e d  t h a t  c o m m e n t a t o r s  o n l y  m e n t i o n  i t  

b r i e f l y  i n  p a s s i n g .  S e e  D o w l u t  «5c K n o o p ,  S t a t e  C o n s t i t u t i o n s  a n d  

t h e  R i g h t  t o  K e e p  a n d  D e a r  A r m s , 7 Ok  1 .  C i t y  U n i v .  L . R e v .  1 7 7 ,

1 9 1  ( 1 9 8 2 ) .  S e e  a l s o  S t a t e  v .  K e s s l e r , 2 8 9  O r .  3 5 9 ,  6 1 4  P . 2 d  9 4 ,  

9 9  ( 1 9 8 0 ) .
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WHAT C O N S T IT U T E S  ARMS

C o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  a r e  t h o s e  a r m s  t h a t  a r e  

c o m m o n l y  k e p t  b y  t h e  p e o p l e .  T h e  p e o p l e  o f  A l a s k a  c o m m o n l y  k e e p  

a n d  b e a r  r i f l e s ,  s h o t g u n s ,  p i s t o l s ,  r e v o l v e r s ,  e d g e d  w e a p o n s ,  

h a t c h e t s ,  a n d  c l u b s .  T h e y  d o  n o t  p o s s e s s  w e a p o n s  t h a t  a r e  

e x c l u s i v e l y  u s e d  b y  t h e  m i l i t a r y  o r  w e a p o n s  o f  m a s s  

d e s t r u c t i o n .  T h e r e f o r e ,  b o m b s ,  p o i s o n  g a s ,  o r  c a n n o n s  d o  n o t  

c o m e  u n d e r  t h e  u m b r e l l a  o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e .

III.
T H E  R IG H T  T O  K E E P  AND B E A R  ARMS 

A r m s  m a y  b e  k e p t  o r  b o r n e  f o r  d e f e n s i v e ,  r e c r e a t i o n a l ,  a n d  

o t h e r  t r a d i t i o n a l  l a w f u l  p u r p o s e s .  A l a s k a ' s  f r o n t i e r  t r a d i t i o n  

i s  t o  c a r r y  a r m s  o p e n l y .  S e e  N u n n  v .  S t a t e . 1 G a .  ( 1  K e l . )  2 4 3  

( 1 8 4 6  ) ; S t a t e  v .  K c r n e r , 1 3 1  N . C .  5 7 4  , 1 0 7  S . E .  2 2 2  ( 1 9 2  1 ) ;  

G l a s s c o c k  v .  C i t y  o f  C h a t t a n o o g a , 1 5 7  T e n n .  5 1 8 ,  11 S . W . 2 d  6 7 8  

( 1 9 2 8  ) ;  C i t v  o f  L a s  V e g a s  v .  . M o b e r g , 4 8 5  P . 2 d  7 3 7  ( N . M .  A p p .  

1 9 7 1 ) ;  C i t y  o f  L a k e w o o d  v .  P i l l o w , 1 8 0  C o l o .  2 0 ,  5 0 1  P . 2 d  7 4 4  

( 1 9 7 2 ) .  T h e  c o n c e a l e d  c a r r y i n g  o f  a r m s  m a y  b e  p r o h i b i t e d  i n  a  

p u b l i c  p l a c e .  T h e  s t a t e  m a y  r e q u i r e  t h e  o b t a i n i n g  o f  a  l i c e n s e  

t o  c a r r y  a n  a r m  c o n c e a l e d .  H o w e v e r ,  a  c o n c e a l e d  c u r r y i n g  l i c e n s e  

s t a t u t e  w o u l d  h a v e  t o  b e  e q u i t a b l y  a d m i n i s t e r e d .  S e e  S c h u b e r t  v .  

D e D a r d , 7 3  I n d .  D e c .  5 1 0 ,  3 9 8  N . E . 2 d  1 3 3 9  ( I n d .  A p p .  1 9 8 0 ) .

T h e  c o n s t i t u t i o n a l  p u r p o s e  f o r  b e a r i n g  a r m s  w o u l d  n o t  b e  

f r u s t r a t e d  b y  a  p r o h i b i t i o n  o n  c a r r y i n g  a r m s  w h i l e  d r u n k ,  t o  a  

p o l l i n g  p l a c e ,  c o u r t ,  p u b l i c  a s s e m b l y ,  o r  i n  a  m a n n e r  c a l c u l a t e d  

t o  i n s p i r e  t e r r o r .  T h e  k e e p i n g  o r  b e a r i n g  o f  a r m s  i n  t h e  h o m e  o r
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I I .
WHAT C O N S T IT U T E S  ARMS 

C o n s t i t u t i o n a l l y  p r o t e c t e d  a r m s  a r e  t h o s e  a r m s  t h a t  a r e  

c o m m o n l y  k e p t  b y  t h e  p e o p l e .  T h e  p e o p l e  o f  A l a s k a  c o m m o n l y  k e e p  

a n d  b e a r  r i f l e s ,  s h o t g u n s ,  p i s t o l s ,  r e v o l v e r s ,  e d g e d  w e a p o n s ,  

h a t c h e t s ,  a n d  c l u b s .  T h e y  d o  n o t  p o s s e s s  w e a p o n s  t h a t  a r e  

e x c l u s i v e l y  u s e d  b y  t h e  m i l i t a r y  o r  w e a p o n s  o f  m a s s  

d e s t r u c t i o n .  T h e r e f o r e ,  b o m b s ,  p o i s o n  g a s ,  o r  c a n n o n s  d o  n o t  

c o m e  u n d e r  t h e  u m b r e l l a  o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e .

III.
T HE  R IG H T  TO  K E E P  AND B EA R  ARMS 

A r m s  m a y  b e  k e p t  o r  b o r n e  f o r  d e f e n s i v e ,  r e c r e a t i o n a l ,  a n d  

o t h e r  t r a d i t i o n a l  l a w f u l  p u r p o s e s .  A l a s k a ' s  f r o n t i e r  t r a d i t i o n  

i s  t o  c a r r y  a r m s  o p e n l y .  S e e  N u n n  v .  S t a t e . 1 G a .  ( 1  K e l . )  2 4 3  

( 1 3 4 6 ) ;  S t a t e  v .  K e r n e r , 131  N . C .  5 7 4 ,  107  S . E .  2 2 2  ( 1 9 2 1 ) ;

G l a s s c o c k  v .  C i t y  o f  C h a t t a n o o g a , 1 5 7  T e n n .  5 1 8 ,  11 S . W . 2 d  6 7 3  

( 1 9 2 8  ) ;  C i t y  o f  L a s  V e g a s  v .  M o b e r g , 4 8  5 P .  2 d  7 3 7  ( N . M .  A p p .  

1 9 7 1 ) ;  C i t y  o f  L a k e w o o d  v .  P i l l o w , 1 8 0  C o l o .  2 0 ,  5 0 1  P . 2 d  7 4 4  

( 1 9 7 2 ) .  T h e  c o n c e a l e d  c u r r y i n g  o f  a r m s  m a y  b e  p r o h i b i t e d  i n  a  

p u b l i c  p l a c e .  T h e  s t a t e  m a y  r e q u i r e  t h e  o b t a i n i n g  o f  a  l i c e n s e  

t o  c a r r y  a n  a r m  c o n c e a l e d .  H o w e v e r ,  a  c o n c e a l e d  c a r r y i n g  l i c e n s e  

s t a t u t e  w o u l d  h a v e  t o  b e  e q u i t a b l y  a d m i n i s t e r e d .  S e e  S c h u b e r t  v .  

D e D a r d , 7 3  I n d .  D e c .  5 1 0 ,  3 9 8  N . E . 2 d  1 3 3 9  ( I n d .  A p p .  1 9 8 0 ) .

T h e  c o n s t i t u t i o n a l  p u r p o s e  f o r  b e a r i n g  a r m s  w o u l d  n o t  b e  

f r u s t r a t e d  b y  u p r o h i b i t i o n  o n  c a r r y i n g  a r m s  w h i l e  d r u n k ,  t o  a  

p o l l i n g  p l a c e ,  c o u r t ,  p u b l i c  a s s e m b l y ,  o r  i n  a  m a n n e r  c a l c u l a t e d  

t o  i n s p i r e  t e r r o r .  T h e  k e e p i n g  o r  b e u r i n g  o f  a r m s  i n  t h e  h o m e  o r



p l a c e  o f  b u s i n e s s  m a y  b e  e i t h e r  o p e n  o r  c o n c e a l e d ,  k e e p i n g  t h e  

c a s t l e  d o c t r i n e  i n  m i n d  a n d  t h e  p u r p o s e  o f  p r o t e c t i n g  a  p l a c e  o f  

b u s  i n e s s .

I V .
T H E  R IG H T  SH A L L  NOT B E IN F R IN G E D  BY T H E  

S T A T E  O R  ANY S U B D I V I S I O N  T H E R E O F

N e i t h e r  t h e  S t a t e  n o r  a n y  s u b d i v i s i o n  o f  t h e  s t a t e  c o u l d  

p r e v e n t  t h e  p e o p l e  f r o m  k e e p i n g  o r  b e a r i n g  c o n s t i t u t i o n a l l y  

p r o t e c t e d  a r m s  w i t h i n  t h e  p e r i m e t e r s  o f  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e .  L a w s  f o r b i d d i n g  t h e  s a l e  o f  a r m s  o r  a m m u n i t i o n ,  o r  

p r e v e n t i n g  t h e  r e p a i r ,  b e a r i n g ,  o r  k e e p i n g  o f  c o n s t i t u t i o n a l l y  

p r o t e c t e d  a r m s ,  l a w s  r e q u i r i n g  a  l i c e n s e  t o  p o s s e s s  o r  a c q u i r e  

a r m s ,  o r  t h e  p a y m e n t  o f  s p e c i a l  t a x e s ,  o r  r e q u i r i n g  r e g i s t r a t i o n  

w o u l d  b e  a n  i n f r i n g e m e n t  o n  t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s .  T h e  

g u a r a n t e e  w o u l d  a l s o  p r o v i d e  f o r  u n i f o r m i t y  t h r o u g h o u t  t h e  

s t a t e .  T h i s  w o u l d  b e  a  f o r m  o f  p r e e m p t i o n .  U n i t s  o f  l o c a l  

g o v e r n m e n t  c o u l d  o n l y  e n a c t  l e g i s l a t i o n  w h i c h  w a s  a b s o l u t e l y  

n e c e s s a r y  a n d  u n i q u e l y  n e c e s s a r y  f o r  a  u n i t  o f  l o c a l  

g o v e r n m e n t .  T h e r e f o r e ,  a  c i t y  o r  v i l l a g e  c o u l d  r e g u l a t e  t h e  

d i s c h a r g e  o f  f i r e a r m s  w i t h i n  i t s  b o u n d a r i e s  w i t h o u t  i n f r i n g i n g  

t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s .

V .
C O N C L U S IO N

T h e  p r o p o s a l  g u a r a n t e e s  t h e  f u n d a m e n t a l  r i g h t  o f  a  c i t i z e n  

t o  k e e p  a n d  b e a r  a r m s  f o r  t r a d i t i o n a l  p u r p o s e s .  T h i s  r i g h t  m a y  

n o t  b e  i n f r i n g e d .  T h e  m i s u s e  o f  a r m s  f a l l s  o u t s i d e  t h e  

b o u n d a r i e s  o f  t h e  c o n s t i t u t i o n a l  g u a r a n t e e .  T h e  t y p e s  o f



m i s c o n d u c t  t h a t  t h e  l e g i s l a t u r e  m a y  f o r b i d  a n d  p u n i s h  a r e  w e l l -  

k n o w n  a n d  s e l f - e v i d e n t ;  e x a m p l e s  i n c l u d e  u s i n g  a r m s  t o  r o b ,  

h a r a s s ,  i n t i m i d a t e ,  o r  r e c k l e s s l y  e n d a n g e r  s o m e o n e ,  s h o o t i n g  i n  

a n  u n s a f e  p l a c e  o r  m a n n e r ,  a n d  p o a c h i n g .  T h e r e f o r e ,  t h i s  

p r o p o s a l  w i l l  n o t  h i n d e r  t h e  l e g i s l a t u r e  i n  p e r f o r m i n g  i t s  d u t y  

t o  p u n i s h  t h e  m i s u s e  o f  a r m s .
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CONTINUATION of FISCAL N O T E  ANALYSIS 

For Bill/Resolution No. SJR  15

c o u n t i n g  purposes. However, these c o s t s  are based on the 
a s s u m p t i o n  that all candidates and i s sues w i l l  fit on three 
b a l l o t  cards, w h i c h  is the norm. It should be noted, 
h o w e v e r  t h a t  should the inclusion o f  this issue require a 
4th b a l l o t  to be printed, the cost i n c r e a s e  w o u l d  have to be 
c a l c u l a t e d  at 16 cents per ballot x a p p r o x i m a t e l y  320,000 
voters. The total cost of p r i nting  the a dditional ballot 
card w o u l d  be $51.2.

Under t h e s e  c i r c u m s t a n c e s  the fiscal note w o u l d  be:

53.4


