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protected.” Some courts, however, have overlooked or ig-
nored this distinction.'3

These guarantees protect a right lo keep and bear arms
for militia use,M0as a deterrent against oppression, /4l and for
defense of self, home and property.}4* Some courts delving

1“% State v K*.-jler, 2r9 Or. 229. 611 P 2d 01 il'jmi, Ptuple v. lr..wn, 2*
M..ii 2*7. 25 N iV 213 1193b. *M«-reaver. the corvtitutir.ral dilate over liua *«
tur [12.0 CoNwiT. art. I, \ 32) underscores the (rarr.irs* intent that Un purpose,
rothir than one, were served by the section.” Schubert v. Dillard. 73 t..d I)cc. 51t>
355 N E 2d 1339, 1241 tind App. 19b01l.

I;ij. State v. Swantun. 119 Aril. 131. WJi P.2d 94. 99 IAriz App. I'jSII
<'* : h orm* a* are recognized in civilized warfare"). It is hirhlv dauhtiul that the
Framers felt the rules on war arms, formulated in international conventions. have any
application to o man or woman uting a u-apon commonly ktpl by me people apti.sl
»r. armed r..fcbcr who is underge.ng dreg withdrawal symptoms

In State v. Uule. id Ttz. 125. 424 *16751, the «n.»rl review.d the text of the
C'r.stitulional guarantee, ar.d *u earlier derision in t'n»;loh v. state. 35 Tu 471
( that unly urms iuitnMe fur militia use nrc pn>:tt.*.cd. ar.i fur.v.ludc-1 wi* "do
r.at adept the opinion expressed that the w.,rd arrnV, ir. the Bill ¢f Ki~ht.. rcfin
rrl;. to the urms cf a militiaman or soldier Similar chu'ci in the Constitution* uf
ether Stutea have gtn*rally been omitrucd L> the court* -> <.irg tlivw. r.i arm* in u
rr.ore ¢.rr.prtht.nnve sense.”

11U. Kalb.tt v Leonard. .16 C ,nn Siifcr I»iH Toovai:
\fe* Iln.wn. 251 Muh 127.529. 235 N W. -"43. 216 U ‘**.b r.»t< i». ni t eu rilili.i
e-r.p rl ofallublc-bodicd mtn’ I, Stale* \ Kc..d*r, J-j Or 7j. Cflt 1 2d Ul 99
*19:t9 The po.*v und the imhtia ure Ik>il. r n.priv. d if allr I *2.id iti-n jn-1 I. th
(mvrfern. the* similar functii.r.i ol RidHitninir* the puhlK <rdcr, with [|.e unlit** Inin,:
Und txdj.ively for disorder* which traditional cc.il ua‘.hor.ti. ware unable tu prc*
\ir.t- be.pile the tsAter.ce of a Urge body rf pn.fntiGr.il law mfuramir.t idhcrri
the j#uise is still called on occasion in apprehend criminals On ‘.r.e ti. 1977 a [>mvc
wn sen! to -.ear.!: for tiki murderer TK-~Jufe Hohirt IMndv fillowm,: hit i»c«®»r
freni ihe cuorth.*iii0 in Aspvn. Cil. rain Il Mimiv To* I'lt.ti instr. sfits**
i.tn 17j VJ (19a0i. Ilecintly a Culifnmu p.. m uppreht:*I* I twe. i Mir. /b« Wit-/

*. Am Ilirilriss at 6 (July lUadl

¢ AL RI9TYLIY

ttl Carlton v. State, f 1 l.a . ., > >* ;<6, 4** il"ild pr. tfiting tlu'in
er..i *Aguinst op,»ri»uon end pub®ir ir.trigo”!. F'dt* e K*-d»-r .-e»»: t'» ,011
-1 *L§7 tlIn~d

14d hubbills 1 .HMfd, !* (wml'll y tj </ 1"1. It Al 1"l el » «

n fur laii.i-htcl n,;bl tw br.ir urn,* ni «ilf ci* ca M oFrt> irtfrr e Ititirbr i «'of
*or. Jud So 2.1 til"l, C6<i iFla t'j7.M I“I. r hutino,; pirj. e>ir| eleejra imu id

tInf jnrvens ai.d pf-peftv™). DuMi Muir. *ee> | e ¢* j Mi I*»-M
.orr L, th* pr.plr th.1 ri# bt t < We—_ze o Drti . i,

441 v 1 fin 23 7i%i, i1 Tiid) din o 1'lib 1 oerim 11e .t. eiif @b ' yti * giuuyl
4eelty I tlit ni.tii.ee *f a pistwl in tin i*1hV*t of oi a4’ ttinl I hod tin v *if*

If ivrlirg™!. Motley v Ktll,4;0. 7<j liu) Hu IIn. 1>+ S I.1

1 e *ri, | inufciny upph.utioo* *en.lu .le nt ti, < e» 4 L i liino
[o% 111 Tilllinit> tl. *sj ' olts MT fjtl |4 Voo
Hr Mind, -.i.iiift v % ri Il I

< |l t Motion pr.yi.tii I. & eiti/iOly It.. *i lit | it- "t I]>e Mil"
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into the historical reasoning behind the inclusion of the guar-
antee were searching for precedent to be used in allowing the
legislature to regulate what was textunlly an unconditional
right.4* The conclusion that the constitution "has neither ex-
pressly nor by implication, denied to the Legislature, the right
to enact laws in regard to the manner in which arms shall be
borne" 1 was reached by focusing on the qualifying language
in the English Bill of Rights "that the subjects which are
Protestants may have arms for their Defence, suitable to their
Conditions and as allowed by law. ... We have taken this
brief notice of the English statute, as it may serve to aid us in
the construction of our constitutional provision."143 In up-
holding a concealed carrying statute, one court nevertheless
recognized that in this country the Constitution and not the

legislature is supreme:

We du not desire to be understood as maintaining, that in
regulating the manner of bearing arms, the authority of the
Legislature hus no other limit than its own discretion. A
statute which, under the pretense of rcguluting, amounts to

feije*™), Ivttple y. 7.inllc, 219 Mich k»i5. — , 1:"J N.W 927. 929 (19221 ("lo pu*Us* a
itvul-.t'f j.ir tin- lijjituti.ilc tk-fenndrf thff p<r*un nr.o properly”). S*.uU- v. Ktii'tr,
Ste') Or 159, ri | V23 91, &9 (Jy- W rtir.clude* n rijjht tu pi»yc.i ctrMin arm* fr
drfrr.ye <f | >r«.o»oi. | pfi.pyrty”). Ci.mm».nwtalth v. Kuy. 21H I*a Super. 72. — , 272
A -ii 272% 27h 7 ilifTui. cue *uiilh.r/y.u'id, 41: 1'a 3U7, 292 A 2d 41U *19721 C'tf.
t- marn.5indcfer.se ul ti.cn.~Aclyc*. theif t»fupc.ri> ar.d the Stjle**), State v. buke, 42
Tn 415. 414 U&751 (".\ucliam., a-are o.m.mtnly kept cor.d are appropriate for
open ar.d manly ure in selfd(!en*e™h State y. H*.entlm). 75 V1.295. 297. 55 A. CI0
Hft0. 11 t'Th f I"I"iplc <f the Mat* h.r.r a n*lil to hear arms for the d*-fen*L* of them*
erjvis 'I; Cttrticlil v. State. 0*9 I" 21 of'* n71 «\Vyu ['Jft"Jl (the ri»;h~ritendi to “de*
ftndiji,: t.*" Slat* *r him-tir*

Im Iiopley Xirillo. 219 M.,h 137, _ . 1:) V927,921 (1922). the court *um
in,n/til the dcitn«r of -rlf and >tati i nror'-tc a* I".llow-

It true inrunui”: of thi* prov»-«i. ri « well plated in tIx C™ii*titutioii of the

itilt *f ["™li»mlw * 1L1it Hit* fijd.t "4 r* pa«r.oii to V«t]t ond bear arm* lit

tlifin P w] In. I.i.,..p, r..fj and pr* pert;., = in aid of tbe civil pnwer uben

thi ft It* loMtiilly - iiniitoiicd. ilutM b. i tile-1m fpittlinn, but n«dimii; herein

toriiain.d Nt 111,15 ritlrifl to jutii\ th* pfutMif <! varryiiip* ronreal U

Hi em Arm* 2 il*”

1)i tt< \ e D Mt 11 oAt Tt 1] iltedsi
I [ ] e
|ty 15 LIy, ettty < I n't A* 1 Ly rilL I sl Mfpimoll LIA ii* =
M* it*. | «111 11" e=law [ t* | * 1 i, * m |n* <ernini.tt law .«id n t prey*rl If*
Peell 4 ipa L 0l R Foiovl L% ST it It < 7 Cesill: lip.
yn.p.l R L «t e et | - | f totve, ind il J« wil It i

>n 4t ; li it 11 e*ini i*
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a destruction of ihe right, or which requires urms lo he so

borne us to render them wholly useless for Ihe purpose of
defense, would be clearly unconstitutional.2*

The delving into the historical reasoning and the intent of
the Framers has also led to the conclusion that the right to
bear arms, like any constitutional right, is an important guar-
antoe requiring liberal construction.™’” The Constitution is the
supreme law, and courts are not to substitute their judgment
for that of the Framers and the people who adopted il as to
what the guarantee should protect or to indulge in conslitu-
tion-making under the guise of interpretation."**

In searching for guidelines to set the margins for conduct
protected by the right to bear arms in defense of self and
state the focus has been on the literal interpretation of the
guarantee. If the conduct can be characterized as essential fur
defense of self or defense of the state, it will be protected.™*’
This analysis cuts both ways. The purpose of defense of self
and defense of state is also used to limit the rights guaran-
teed.2” Under this analysis, a statute against concealed carry

11G. State v. Itcid, | Ala ot GIG-17. 35 Am. Ikc 47 (la til)

147 “[Clonvtittiti.ina! provision* fur the ~tcurity uf pervu** uml properly "huuld
he hhrruUy cotialrutd A tlose and literal cnnstruiti**n deprive-* them uf half tl-.ctr
id.uicy, ur | lcsd* to gradual deprrciotum uf the rij;ht. as if il tnroMid mure in
x'jund than in sul-tance. It it the duty J courta tu Le watchful fur the constitutional
n~ht* uf the citizen, and egmnsl any stealthy encroachments thereon ™ Uuyd v.
Untied Stativ. 11G U S GIG. 635 (1886). “The maintenance uf the right to Liar arm*
i>a . *>tessential one tu every frte people and should not Le whittled down by trih
meal construction*." State v. Ktrncr, 181 N.C. 574, 107 S K. 222, 224 11921)

Us Stc.eg .SchuLerl v UtHurd. 73 Ir.d. Dec. 510, 294 N K 2d 130 lind. App
1."5 ii. v I**mn»i*nwtulih. 12 K» (2 lutU 90. 11 Am (he '251 1In22). Slate \
Lev!tf, 289 Or 359. G14 I'.2d 91 (1930)

149 Schubert v [lifllard. 7.1 Ind. Dec. 510. 398 N K 2d lai".l iln.I App ["isht
lwinr» “siif-iMmu™ is Asserted t.i a reason for desiru.g a liten-r to tarrv j pistol tliv
hctnve cannot be withheld). Wu'-son v Stone. 4 So. 2d 700. Tu t 11941). In Iturrowlv
construing a statute the right to Lear ornn um Vrpt in mind "Il i*uun*i hi- ».ud that
it {the pisi 1) is placed in the car or automobile for «jiil«iaf«il purpose*, hot »m tin
other Land it w.t> pljutl therein exclusively for deft-ii-uvt- ut pr. tntr.i- piirp<s«s
Ihesi people, m the miunuf tin writer, nhuuld not hi* Lrjhdrd u* tnnuiiuU in their
rl1"ft uf self preservation and protection, hot aht-tild Le r<cognized ami u.ordtd the
loll rtghi* ol Iree end indvpriitlent Ameritiin nti/ens “

r*t Curio Id v St.it*-. C19 | 2d wi5. >TI (Wyu U*ji <} |.m po . myg gtm *|
It »* olhunt-il Lhoom re* evoltn r nist.d ). un* *i*fin<|o i! |L»- Mol* of htii. *II* i
In o no.r hriom inv«.Umg the killing nf two ¢*poly *h» nllI> 1f <y 1" tifn*| Mu »» who
*e ft drunk, itirr. d a p.«I* |««e-1valid, and breathed the pi jti- L> ‘“Inuiiing tl of|, thr

ti irl Irudittl a*id* a right tn l.eur hm.* claim with a ikm- i* eunent that il*e light
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ing would have no connection with the right to bear arms, the
rationale being that a regulation of the manner or place where
arms may be borne does not destroy the right when viewed in
terras of the purpose. Protection of self or state can be main-
tained by the open wearing of arms.™

This guarantee has on the whole been more effective in
safeguarding the individual's right to bear arms because the
inclusion of the words "defense of themselves” or “defense of
self” has compelled courts to reaffirm the fundamental right
to bear arms in self-defense,” a right subject to being swept
away under a loss specific provision.I’” Thus courts have not
hesitated in striking down weapons possession laws,I’ laws on
carrying weapons,I’ and a law requiring the forfeiture of a
pistol for violating a misdemeanor carrying statute.1’

As with each constitutional guarantee, a balance must be
struck between the individucl's right to exercise that guaran-
tee and society's right to enact laws that will insure some sem-
blance of order. As these interests will necessarily conflict, the
question then becomes which party should accept the en-
croachment on his right. Courts have allowed the encroach-
ment on an individual's right on several theories. The permis-
sive language in the constitutional guarantee has been used to
sanction the requirement of a license to carry repealing ritics

was nut di».6»u-J to prutert u man “who is prune tu load hi* fctomuih with liquor ond
hti pocket* with revolver* ur dynamite, und make of hirn-.elf u dangerous nuisance tu
society " Carlton v. State. 63 Fla 1. -.58 So 4hu, 483 UO1"J~Thu dictum, however,
waj unnecessary Ucoute :he Florida guarantee prmidu *th<* manner of bearing arm*
may he regulated by Idw.” Ft*. Comi urt 1, 88

151 Suite v Reid. 1 Ala. G12. 019, 35 Ain DrC 17 UM»*» (™ M e incline tu the
opinion that the Legislature cannot tnlulnl the citizen fr«<*m h*-aring armv ojienly. he
*-au*e it authorize* him tu hear them lor the purpose *of d*finding himself and the
State, and it it only when curriid openly, that they tan Li* illmrntly used for
defen. -").
153 Stutr v Kt **Irr. Or LVj, i1 1'2,] %] tpjmn, Siliol*irl v Dillard. 71
l-i*l Die510, ua N K 2d 1113 lind App 19*M)i; Kalilutt v l.eoriar*!, Hi Conn Suptf
lewn, 411\ 2d 4«3 11979)

I™*» (5.U.U- OAtullh v [l«i* M.i-% i»»i 941 K 21 M7 1197ii»

151 Slot* v - *as Lo ML I* o194 1]9-«l, I"i.ph- v Zirdl. .1
Muli lift. I N \V 727 u 922(

I"i5 Stalev IU™»l«t 2*11n 3 es "2 1')'e** Mult * I<-nth* 75Vt
*i\ VoA Ml 11 fillecy (*ittistiA* lid* 12 Kv L lull @'« J1Am [Iltc 251

r«. iHiniic t Miti o i«i *fH i** <ef* alp 1™
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or pistols even openlyl’ untl to restrict the carrying of a pistol
to one's premises or place of business, unless tho parson is
traveling with baggage or is confronted with immediate and
pressing danger "as to alarm a person of ordinary courage."*'
Other courts lahol o law as not a prohibition but a mere regu-
lation of tho right tu bear arms. Thus, laws against concealed
carryingI* or carrying on unconcealed pistol upon premises
not his own or under his control have been upheld.” Most
courts merely invoke the term "police power” in upholding a
law. The police power often appears to exist and operate at
the will of the legislature and courts with no recognition of
constitutional limits. Thus laws proscribing the unlicensed
carrying of a pistol in any manner away from the home or
fixed place of business,* or carrying a loaded rifle or shotgun
in a vehicle on a public highway have been upheld.”*' Like-
wise. a sharply divided court upheld a conviction for possess-
ing "a firearm in a public place or within public view under
circumstances tending to provoke a breach of the peace,” over
a right to bear arms claim, where the defendant was peace-
fully carrying a shotgun in a truck, in the afternoon, in an
area where two weeks before a polico”shooting incident with
racial overtones had occured."™3 An opinion which epitomizes

157. Ujvu v Stale, 143 So. 2d L32 IFla. 1962) (“carried o piwltd in an uncon-
(uklid Inldtr*).

I1.'.d Stole \ Duke. 42T n 455 (1b75)

113 Slate v Kcid, | Ala 1.12 (1MQ)

160 Isjul v Stole, 176 Ala 27, 58 Sit 53 Hull) In mint i.felementary rinlils,
"lit i.u.Miluli.-n is to Le Ittifully cor.vtrutd »n fuvur nf the citizen™ Ita:.die v
W nii.iia f'nulCo.21hi Alo 251. ..., *2 S0 790. 792 II1*J2lI.

161 v. Stale. 237 Inti 677, lit NKvd .PIFIIrtr 1 lie il t-iiliii]*t
«e{union «f Chief .Ju-Oi.e Kmmert goes into n I»r..;lhv hi-i.in.-nl mill ion.tilutm n.il »le*
cul...n t»ixp?nin why ur.rnnrrated carrying d.ould rujiuri* n*. lutft*.«* /e/ «il CHi
N I-..-1 il *In It lu« Livii cilid with apprusj L% tin* innp.nly in Stale v Im lor.

(ir StiloF2d L 91 11Miol, ai lie urrin™ tpmum in Siliu‘j-rl \.
Diltard. 7.1 Ir.d Dec 510. j9d N E id 13V* <InJ App P»mi

1*2 Stales Dofunlcou. 128 VI. 2 *6, 2 » A"l lo. i|[9u‘n Vi (*n*. i .. l.ut
I i o ih» rifsht t1 "dvfendir.,; litr» ami pro!** tniii property I
...taming *nlil> * “lns fe'ififui.ne und tin* 10.L1 tee In -ir jmiu. t.iifoi.t. <
i-ppi-'ir ii. nuke n nLor.-lanily ili-nr lhullifniivc mrunts ili u vein* It? is prottiti-d

li » llsile v City nf lhrinifi|{hniT». 332 So 21 12v*IAla Cum App I'W-r
KT A b 21 1.29 119"11(5in 4 dvrloom |/ Sun- s DulLLur*, 277 N«  1*1,
1. - -1 210ii'j11** 1« <en\n tun .ilhrfiM 0 Pr pS*M *h|li >L-ig:>m uil’l 11%00 ‘1lu*
pr> 1In ¢ in <nnfi« eInn *1slat* of t-n.i ry<m s uml 1> \101iim,: «1llip n<, sorlr-is
M Ilifi,}. ilu rqgj.i o Innr nniii

not pn>pi-rlv ve «d promhiMIls, il* - wr*
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the lack of curcful reflection in tho use of thu term "police
power™ is Catuell & Smith u. State,™" whore thu court upheld
a confiscatory tax on the sales of pistols, although earlier case
law had established that pistole aro constitutionally protected
arms™ nnd cannot even be forfeited for a misdemeanor carry-
ing conviction.?* The court failed to grasp that the right to
purchase arms is included in the right to keep and bear orms
guarantee.™’

The object of this guarantee, to maintain a militia, would
not be frustrated by a requirement that arms be carried
openly. Arms carried for the purpose of solf-dofcnsc can like-
wise be carried openly. However, the traditions of a state and
the intent of the Framers may be such that concealed carrying
is also protected conduct.2* At common law the mere carrying
of a concealed weapon was no offense. In Americo, it was con-
sidered normal for eighteenth century civilians to carry pocket
pistols for protection while traveling  Thomas Jefferson
owned a pair of screw-barreled pocket pistols.L 0The following
excerpt from a letter svritten from Falmouth, Virginia, on July-
29, 1764, by William Allason, a merchant, to Messrs. Boyle
and Scott, merchants in Glasgow, is instructive on the defen-
sive pistol-carrying habits of civilians:

hinted Thul the rikhl wos nol infringed M at — . 1TH S E 2d at 4C1C2

16) 14d SW 1159 (Tex Civ App |«d2» [‘util the law wax repealed deoli-ra
limply Ittm-.1 p>t»iU lor 93 yiurt. A tax r:av nil be icqmud lu mppresj ur destroy a
crnitilulional rijjhl Minnr-op-d 1Star u.<l Tnb-jre Co v Minninotii Comniisaionir of
Revenue, ... t*S 1011 .8 (t 19,7 il9Vti

165 Stale v. Duke. 42 "lit 455*Hs*.i

166 Jeiiou 31 v. Shilr. 5Tex Cr.m App 25i I1b7b1

167 City uf I..tkewmul v r"ilfow, 1\*i C.,Ju 29. — , fJH 1"2d 744. 745 (co lunc
19721, Andrew* v Stale. 5t» Tenn KV 1“- 1 Am Hep U, 13 (IHTI)

Ir.3 Simr tin people Lu*l Ihr tipkl lw ..irr- arm* n*nieuli-d wlu-n the »unMitu-
lum wu* adopted Hril rtALl munut ¥ w.frtr** | under (Le kuim* of mi re regulation.
HlivsV Cuiunit-tiwi-iilili. 12 Hi 12 Lilt / The loii'lifutiun wu oubsequinils
ilmrvid inulN.w al.m on «enttuM Ks Const. Hill ok Ilium-* [ I, para 7
Cnini-tilid I"arr.it.M Without o hrt *. *vu lur»)inStale v Ho>*rlh<il 75 VI 2%5.
fAA LID i u 1. Ljl«t ;%> Pw.ih al.irhtv wu. »amlImntd in Sth'iluri v

Ih Ilird, 71 1r.d !»e. Md, 19m 7% L= "% 1= Ay p o I'jrij), 1”7 udun Hu* inti-nt rd
el mi\ * 2errfnur*to prt*In le(> Ig en varrs

I i-Kfji.u r* In P« *Slstiruj .pi
ii.2 M VMs»ild Luve 11 ul *ep* til* t e «ri. ¢ Fon-|idyt] Lv <M Ju 261 mesta 7
DtUSIE  P» LHF T TEM 'S MI " ren 1 ID D>*e« 25™ iv| tIH'f il

it 1 1; .k n ‘Chi 111t e > V(i»i no Am Krvrnitio** 1+1 |
t(rel,!

1 WL 1 /- /% /(-( 1w “m r.ilIMUE Dm. IM7L, ul 1/

mar \TSTii X</ ™is0w
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A» it in «niiic(itiiM dniigerout in truvelliiH through our
wnmlpit Country Particularly nt this timo when tli« Planters
or« pressed for old llallancos, w# linil 1l necomry lo carry
willi us some litfonsu Weapons, for that purpose, you'll ba
ploasud to sum) us by somo of the first Ships for this llivor a
piilr of Pistols about .Wlshillinga) Price. Let them be small,
for the convenience of cnrryinn in a side Pockett, ond os
neat n» the Price will admit of,11

The boundaries of this right nre such that the possession
mill carrying i) one's home muy be either open or concealed,
keeping the castle doctrine in mind.” The open peaceful car-
rying in one's business place, vehicle, or on a public street in
the ordinary course of one's travels also cannot be prohib-
ited. I3 A measure which prevents a pcrs >n from carrying a
constitutionally protected arm in his vehicle, for example, is a
measure which prevents a person from bearing an arm for
self-defense. To claim that such a prohibitory measure is a
mere regulation or a mere exercise of the police power is to
admit that ordinary words and ordinary understanding have
been replaced by judicial “newspcak."

Keeping in mind that a law requiring a license to carry a
gun is in derogation of the common law,I*that the purpose of
n written constitution is to place rights beyond the reach of
the police power,I7*and that licensing oflicials can be very cre-
ative in frustrating aj plicanls,I7 lo curry an arm openly

171 A 1lw , Until Uous 1707-1770. f. [3| (Va Slat* Library).

17. See nulv 104 supra.

12d sit note 1 »Uftra

174 State v. lkuUlon. 170 Conn. 2.14, _ _, .165 A 2d 1105. ..*o (1976).

I7.ri “ 1'In- provision m ihe Constitution granting the right to all persons lo benr
orn:* i- a lirtiUJtun upon the power of the Legislature to enact any law to the enn-
ir.if) " 1Vi pW v Zvfilln, .19 Mich. 655, _ . 189 NW 927, 928 (1922)

lib. "IN |« t icaUizir.pplir«ttn*n* muilolilt* ut the ihtiTs otlice clft-cti~cly denied
I".tittl tr* ol tin ioiuiutinit> tl;e opportunity to ohluin inun permit und I*oar orms for

th. If >i\i d* filial." Motley V Kellogg. 7> InJ fire. .116, . 41*9 N K2tl 1207. 1210
lInd Ajj. (h'vij \ Silver spring. Mnrvlui.d nun »e» iimrdmd niter heini; denied u
loiitto 4ufry < jii.iol Li-ruu>« Ihe 'lute police felt th.n wu.i, a lack oi r-ulltneiit
ivoltitt« |.n einted 1" J'Mily f»jr. Aliltn, Vrur» of finding Set Seene /or Afwr.frr,
Tm Mom,.ovuh\ Joi[.s»i, Mnj fonl Al. ut col 1 In ordering the polite to
-n .ii.irr>mg li.u.m- .me court hriohnl uside nrpmu hi* th.U the upidicant "ha*
iol vet lii-ii it.i v uion «i| rtttn-watlli the <oii.iueiit Ihut "mu*Mith noident muy
i.o.(¢r i, .It- mm r In. .ippti. tto>n ®Mittir ofMiiKliuttu, IM % VI1.. 4 (N V Co
(=Aug 11
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should not roquiro a license. "Tho uxorcian of u right guurun-
tecd by the Constitution cannot bo made subject to tho will of
the sheriff."177 The constitutional purposo would not ho frui-
trulcd by a prohibition of carrying arms while drunk, or to n
church, polling ploce, court, or public assemhly, or In a man-
ner calculated to inspire terror.I7

Defense of Self, Home, Property and State Purpose

The framers of constitutions in six states carefully chose
explicit wording so that a broad guarantee wou'd be secured
and so that the boundaries of the guarantee would be self-
evident.I7l They did not restrict the guarantee to a militia
purpose or to a common defense purpose but rather included
a guarantee for personal defense and security pur-
poses—defense of "home, person, or property." The textual
context dictates that two separate and distinct categories of
arms are guaranteed: those suitable for personal defenseX0
and those suitable for militia use.l'l The constitutions protect
the right of people to use arms for defense of home, person,
and property,2” for militia use,*7 and as a deterrent against

177. People V. Zirillo, 219 Mich 695 163 N.W. 927. 928 (19. 1l

178. See $upra notes LO, 101.

179. Coto. Const, orl. 11, J 13; Miss. Const an. Ill, § 12; Mo. Const, art |, §
23; Mont. Const, art. 11, $ 12; N.H. Const, part |, art. 2a; Okta.Const., art. 11, § 26

For purposes of tcitual clarity, the New Hampshire guarantee omit* mention of the
home but mentions family, while Co.oraiJo, Mississippi, Missouri, Montana, and
Oklahoma mention home hut omit family. In New Hampshire protection ofahe home
is implied in the specific guaruntce of protection or family or property, and in Colo*
rudo. Mississippi. Missouri, Montana, and Oklahoma protection of the family is im-
plied in the specific guarantee of protection of the home. Therefore, this minor lei-
tu .1 dillcrcnwe in this group is innigmheont.

This group is @ mure explicit pronouncement of the true meaning of the- dif.nvc

of ik If und aiule gucruntu* 1'cople v Zirillo, 219 Mich. 635. — , 169 N.W 927, 92d
(1922).

IHO Sir supra note* 9,1 97 Set' all** People v Nukamura, 9 Coin 262, G2 I' '2d
210 1191b) iMinlguit); State ¢ Kiel, 2b.» Mo 2M* . 190 S W f*7.T,57). 1191b) Crdle

i lif* tinmhlrr, hn hunting kiulc on hi* h*II**h Stole v Molliy. “hi Mo Hli»2,
S W d4ii4, pi'.i tIHHti) ("a revo|\iii|; pist d <am* w«tinn th» »I»*mriptron ol nhh arm* **

one lititv tarry for the purposes diMgmt r«l 111 the enn-iitutn.o . ") Ta>|or ¢ Mr
Need. V21 SW 21 MH [Mn (T App I'ITM tpinpds and eemniiinitmu <hp*»; Si%ii v
Nukermm, 12b Mont IM, J47 I*2d H.»*2| Irtinlud

IHI Stt' tth/ira imIn 74, 7.V 77, 7%

|H2 Cits 11luki'woid v I'dlitw Im Cnlo Lt91 1M2d 711 711t n

limn >("po«o -SN IM urin in U vidtnli- *r :t U [ilhm>o0l h'toin * lor (In' ptrp *1 e (
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oppression.I*

Despite the clear purposes enunciated in these guaran-
tees, the Oklahoma Supreme Court almost immediately after
the passage of the Oklahoma Constitution, in Ez parte
Thomas, "™ a case involving the concealed carrying of a pistol,
disregarded the carefully chosen words of the Framers and
held that only arms suitable for militia use are protected and
that the purpose behind the guarantee is the "maintenance of
an armed militia." The opinion demonstrates inattentiveness
to the Framers' precise language and a lack of deliberative
precision. The court claimed inability to find a state with a
like guarantee, overlooking like guarantees already adopted in
Colorado, Mississippi, Missouri, and Montana, as well as a
Missouri opinion explaining the right and holding that "a re-
volving pistol” is constitutionally an arm.1' The Thomas
court relied heavily on coses from Arkansas, Tennessee and
Georgia, in which the state constitutions, unlike that of
Oklahoma, reveal a common defense or militia purpose.I® In

diferve™). Piopte v. N.kmaure. 93 Colo 2C2. 264. 62 P.2d 216, 217 (19361 (“cannot
diorrr.eny cl«. of f.lions or deprive lhim of the riiht vuamnuid under Il tun 13,
etlo.c 2 of tie (ir.*,motion. to hear ntrns indefense of home: person and properly”!;
Tailor | McNeol. 523 S W 2d US. 130 (Mu. Cl. App 1975] ("every ciliren ha. (he
rinh; t, keep and Leer orms tn defense if hi home, perscn ond property . . ."(, Stole
V- Nickerson. 126 Mont 151. 247 P 2d IM (1952) (delente of home, person, or
property)

1S3 Li Paurthomas. | Clkin Com .25t», __ «P 260.261 C5 II'JOtu (the i.rnrl
limited (ee n”ltt tu ti militia purpo.el

|K -, note 141

li.'. I tlkld i'nro 210.97 P too 11906)

166 1i nt - .97 P ul 262. In Stole v. Shelliv. 9u Mo .02, 2 S W 4on 463
Iliw.l. the I urt Colluded." [Ihi- lui.vtitoh ui seeuriv to (lie citi.cn tin lipht to hour
nrm. in the ilrfci*.ve ol Im liijine. pits >n, and property Im.il). . Iliul anvolviny

di upioit.il in tin u.nstitilUon ™

I»7 h.e .oi'i note 16) nt 2631/1. Pi.p.te lhe (lkluhouia ( .0il's uppuictil ul"
lenipr to I. ‘id that a pniul is not a Constitutionally protected arm. the Anc/ei'ui. Life.
Lu.divl;, anil |||t| cs ev it titca all hold (hat Ijr/ei (1.to!, or hnrnt pi.Inin ale mildiu
uriii, m.d un h.j, iunilitolionnlly proliiitti 'lhe inull’, iiintion of /ilukdev i, |nir
rlu.j: hiilia! i.i-t held (hut [lu ptl.pii lollttlivrly liuvea iiimo* fight (< la”r arm*.
»tilv tn ii.i i.r, .muni imliliu or ni.v iittl.'ofy urgitiiuiilh'ii [>ruvi<IMt kelaw N'n ., /«ni
1"tx WL KU iMmimii *e ITi'u Loiiln imy rvrnt, llu- (»kliili- (i.i giiiiiiiiitit-,
»i*jiii‘l -1 & js»ri iu Htuivii. wn iii iirik>ilnr 1H i nf(*«*, lh»n pnamilimk a
me <1 Biee ttitt nea flLfitoll-cny A *mim- Hite'fLfLHEE «omiflte|l IHIfiil Liilp liij " M-I
ili.il in /»Vv. . (iiul iii.]ithiily M*ling 1I'll i (iistut i« u Jifi.]i.in| IMIl v*.r nur
linita U fa |if,« Ml VA 7hs [ me» | | I*1L101

war
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its citation of a Texas case to support a narrow view o ~the
term arms, the court failed to mention that the cited case had
been overruled.1'

There was no need to disregard the text of the Oklahoma
guarantee on defense of self, home or property to uphold a
conviction for the concealed carrying of a pistol because the
Oklahoma guarantee specifically provides that "nothing
herein contained shall prevent the Legislature from regulating
the carrying of weapons."I™ The court also foiled to heed its
own principles on constitutional interpretation that all provi-
sions designed to safeguard the liberty and security of the citi-
zen should be liberally construed and that the courts cannot
refuse obedience to constitutional mandates:

We hove o Constitution in which the utmost pains have
been token to preserve oil tho securities of individual liberty,
and the courts cannot refuse obedience to its mandates. The
Legislature cannot alter, annul, or avoid the constitutional
safeguards of person and property set forth in the Bill of
Rights. They are beyond the reach of any legislative
enactment.110

Except for Oklahoma, in attempts to interpret this guar-
antee reliance lias been placed on the actual words used in the
guarantee. It was used aa a justification for holding that the
right to hear arms allowed the exhibition of arms “in a rude,
angry, or threatening manner without fear of successful prose-
cution when his home or possessions ure invaded or Jiis per-

liialni iii iuwn iii any tr.uumr vutilitl).

Inn .Sir >u/ira Ib.f. ul ifbi Suit * lukt, 4- Ttic. 4Vf. 4. 11b75i (uvtrrul-
Ilig L'rultinti ImMitig ihul only nulllin nriin u*r gUtifitMU-i-ti).

Iy (>m * ( rouri 11 S

I'm Stilitrv  Sidlv. J (Jklu( run 101. - bil K 719, 7W (IIfii'df. NevcrilibliM
mi I'ti'fit" v Stoll'. U f)kLi f'nin U7J. . .J7L I* U93, .I9» thr n.url not only
iliiw [ii a l'uiivii Ihen I'M Ho (ttnnltil tmihi' i illtl larr-.ihg nfa [fl caliiitr (‘nil pistol
will.ii. i].i-1» i« i.f tie ItiwIntii\ own prion r* Imt wi ol <#far n* lo n.iy Illu* Itgisin

Pin  silsl ti.ii [I.f utr l- e o0 [i<iliilnl Ilu eewniT'lirpor p"»iv»*iun *¢ >a It nrmV*
n* .in not "uvi* I- r piirp».« >| *oi ''l *< »ean<IIml I*v ignoring Ihe "ifi friiM* of

I 1 IML ptl-"". if pl*tperl>  p"Mpi.al 1in 111 »e M*.1llotoais 1 Ijnrtl p.illlnll of Tw=

till,.. jrifioitlali | . <l riM.iflilisiai fi o'l »a) *iillyidallig protnlill  Oil*

Imp, . Ifrel nr, TIH.i1> anil len./1 10 1. tnliili Will (my niltlittan o fin fimitlLillZur lid

P df LI >nn 1 1 aalat)e il il e torueoftill* Mo ellHal>il*-lil0"1 <]I<lIHdtl

Ir.iii hi.,iiH wall »noil if ginrnol™ wi>l pil I ™ 1lla p» m | oo*.iif.ii,ii if mal
li -Irt. Usi ml.ipo iilo.i.

e -7/:
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sonal safely threatened. . . However, “Itjhe moment the
citizen ceases to act in protection of his home, his person, or
his property ... he steps out from under the protection of
the Constitution. . . He has no right to be an unlawful
aggressor. The text has also been characterized as "limiting
language” and thus it is not “an absolute right to bear arms
under all situations."18 This analysis and the exercise of the
police power have allowed courts to uphold reasonable regula-
tions, such as prohibiting the possession of a firearm while
under the influence of intoxicating liquor or narcotic drugs.1t'

Courts have been mindful that "the state legislature can-
not, in the name of the police power, enact laws which render
nugatory our Hill of Rights and other constitutional protec-
tions."18 Game laws which prohibit possession of a firearm,18
or (ircarms ordinances “which sweep unnecessarily broadly
and thereby invade the urea of protected freedoms"18 have
been struck down because they conflicted with the right to
bear arms. Furthermore, cases must be construed with the
constitutionally guaranteed right in mind.1'

The specific boundaries of this right indicate that the
open peaceful carrying in one's business place, vehicle, or on a
public street in the ordinary course of one's travels cannot be
prohibited.18 The concealed carrying of arms in the home
should be protected, especially since the home is specifically
mentioned in the guarantees.80 Obviously the ends to be

till sutt 1l While. 299 M.1 599__ Zf.1S W 724.727 (192,11. See a/»SM ¢ .
Nnke-r i, L* M nt 11>1,1247 I*1*d Isb (1952) Inght (o Lear urms permits defendant
10 ferul Iv iva: tri pa-.str who refund to quietly nnd peacefully leave hi» home).

IVI. hn.te v While, 2M MI* 599 251S W 724. 727 iiyjli

191 iVi.ple v Hlue, I§il Colo. 95 544 1*I'd .ta5. 391 11975Men bantt turn
tivtid hlon tdfi to- pre-vtnlt . itom uunu~ j gun)

itil Is pie v Co.rtiu. 1jT I*olo. 55(j. 595 I" "id 2.H (1B79)

195 tus<rliio.it; p/1

Iti> i< ;>le v Nukufouru, 9'3 Coin. 1% p Jd .16 (19.lenten tune)

57 lily of Luitvtir-il v Pillow, Ifci) (*i.Ju itt. 5] P I'd 744, 71* ten Imiu ["*7e
lofiti*-ii"tv v. *1) ha'.r pite<ihid tarrying in vthtelr »r pbnr of li"Mi.m of coil
iluiliiit. g<ii"mithingl.

1"Ji Palter n % M.ttr, 2M Mio filfi, . Uqjr-t. 3d 6 e li'Hf 119*13) tirl 111\
11 nit 1 in r**.«r¥is«g ti rnatu.ru

Pi» N Pole 11«

i it it *nodiiae 1% Altinugh WiU L@ Stult, h] Mi.h pit. il e 171
1P*"1» 1*11 ".tut m 31110 | eauying ran in (he h'-rne- iii.i In* prohibited. il did mi
wittio > x| rt.f i of il reUviinl is»itf»
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served by the guarantee would not be defeated or called in
question by a prohibition against carrying arms while drunk,
or to a polling place, court, church, or public assembly, or in a
monner calculated to inspire terror.8l

Security and Defense Purpose

Security and defense is listed as a purpose for the right of
the individual to keep and bear arms in five state constitu-
tions.8B This guarantee protects arms that are suitable for mi-
litio use;8B likewise arms suitable for personal defense arc
protected.dl These guarantees protect a right to keep and

While ihe Colorado, Mississippi, Missouri, Montana. und Oklaliumj guurante-ea
hivt spccihc language authorizing a proscription against concealed carrying, ihe 19d2
Nr* Hampshire quarantee contains no limiting language. A previously proposed
guarantee in New Hampshire containing such limiting language was defeated hy the
voters in 1976; question | read: "All persons have (he right to keep und bear urms in
defense of themselves, their families, iheir property and the state, l.ul the legislature
may prescribe the manner in which they may be borne ar.d may prohibit convicted
felons from carrying or possessing them.”™ This seems lo be an indication that a pro*
uription against concealed carrying wus rejected hy the voter* und that forms of con-
cealed carrying are constitutionally guaranteed. See atso iupra note 16d.

201. See supra notes 50. 102

202. Kan Con*t Bill or Hiuirs, § 4. Ntv. Const, art 1 § Il, para. 1; N.M.
Const, art. 11, 5 6. Ohio CosiT- art. 1. § 4, |'taii Const, art 1, § 6 Tins guarantee is
similar to the* defense of self tnd state guorunteo. State v. Vlucil, G45 P,2d 677. 6d2
(L'lah 19t>2) (Oaks. J.. concurr.ngi The view of Kansas courts that only a collective
right to serve in the militia and hear arrn> in the militia is protected ha> been criti-
cized in notei la 71 supra an:latcompanymg text. Whether the 4stins>is court hat
obliquely retrcuUd from this position is raised by Jumtom City v Mavis, 226 Kan
526, 601 P 2d IN.i il97*.D. where the court found u run mtrid ordinance too bri*ad
It cited City of Lakewood v Pillow, I1"h Colo 20. f.0l P 2d 741 Un bunc 19721. where
a gun ordinance was struck down becinisi' it woe too broad and reached beyond per-
missible lirrita | >impinge on the Colorado guarantee tn bear arms

Ohio ar.d I'lah al-i hove u M-paroii* guarantee8 on drfen>i‘ exf s. If undproperty

Ohio Const urt I. i 1, I'taii Cos.r urtl. i I, se«* Slulc v. Hurily, 60 Ohio App Jd

3J5. ,197 N h Jd 7'\ (InTai trvi-n n felon hu- el right tu -»cll defense! The "luwful
hunting und re.rtu’i.».»! ii**- un i for i-lhrr lawful purposes” «f ihe Ni-vudu nnd New
Mciu.i guarantees in.in.itr lind uetivilo « h .it gun colleiting. ck<mpetitive and in
fnrrnjl titrge « >L -'t.ng and i xInbiliog gout ut u jpm °Jiow ure nf.ti protnled. hosv

ever, a. u pr.otual ti.ilter ell cneesn ulll. o« |- iiieide nt.il u*e luwinlbunting. Iivsinl

fit feiite tiiil u-e. a8 | Lo»l e » «I..P.ti ui-t ,-in- .il a [*iii show

200 >». . i ti*tioce

204 NVi yN/*~iP*le-s ri "»e INil ~iiit'es| jeYtg.isv Mohef}'.. "2 N M it'n
ii1nd 7.7 71 M App 1 %10 i dpi t*»in n by*Ulir L ke 9 [linVi->. N Id due
597,."'.m. 70 P «*»* ("h.ehd [e.,ipi f . Ltn- I'uHiiiln Iloll Ais p.r ' .lurdv
Bhlelrltr.sL i
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bear arms for protection of the person, family, property, and
home,’® for militia use,I* and for deterrence against
oppression.”’

The dimensions of this right have been summarized as
follows:

The constitutional right to bear Brms is intended to guar-
anty to the people, in support of just government, such
right, and lo olTord the citizen meons for defense of self and
property. While this secures to him a right of which he can-
not be deprived, it enjoins a duty in execution of which that
right is to be exercised. If he employs those arms which he
ought to wield for the safety and protection of his country,
his person, nnd his property, to the annoyance and terror
and danger of its citizens, his acts find no vindication in the
bill of rights. That guaranty was never intended os a war-
runt for vicious persons to carry weapons with which to ter-
rorize others. Going armed with unusual and dangerous
weapons, to the terror of the people, is an olTense at com-
mon law. A man may carry a gun for any lawful purpose, for
business or umuscmenl, but he cannot go about with that or
any other dangerous weapon to terrify and alarm a peaceful
people.” *

Keeping these dimensions in mind, the constitutional purpose
would not be frustrated by a prohibition of carrying urms
while drunk, or to a court, polling place, church, or public as-
sembly, or in a manner calculated to inspire terror.” *

I-vpw V. Che-Ajuic, tI N M 421, lho I''.'"d 512 11BI71 (prut.ilwn , f lwrntl,

«Stall- %liugan, r,I Ohio St. 252 5s N E 572,575 (!% 0| ("to air,td thr ritutn
rrn-uis fur deftroc of self anti |)ri*Jicfiy”l Winn (hr Idaho quarantee war for ".riufily
and dilttisr* a u,o uimtrui-J to protect prretttiul be-1f-tirfenac. I.ae Vrgua v. Mohtry.
53 N M tj*o. Is, I*.’d 737 IN M. App 1571) l.clf-drfi-u.t); Slate- v Hart. 50 Itlahti
21,,.17.7 1*2d 72. 7:1 111" t, City of Akron v. iJtion, 30 Ohio M i t|3, iN
N I~ 3d *21. 525 (Mitn C't. P72l (*if e nettled 11 lhe- drle-nsr of Itia ae-i-iirity trihal of
h*. lotiolv (on-] ta rnltlle-d lo ()-o,to (l,cm (plslols|”l

zto*. hiate-e Ilogan. 01 Ohio Si 2U2. .5S8NK
I- otiiiiry"!

Q- oftrei liole- . cf. A T

o-" Sijtu ¢ Ilyou, t| Ohio Si. 2112, ss N k s7%2, 575 |I5iai| ittnllip hoc
opht-M wlofe Ir.oop tlirrotltiol lilt inmryl

ol s., ./n;nun. 5ii V [li2 In S‘,,i. , & Monloyu, IS M 2ir* . | -l
1.0, 12 tif, M\ p i*i77i |, eonrl Intilol 1hul it wnohl nph,Ll o lac pr,.orilnli,
,orl\>L: 100 Hiloo loill 1d lopior i-ctnlilohInrlil, 1 looilh II'trri- [l looy, veinir Un
righ' I" Poi ,110- n.o r,,ii-l L~ "lijlioo, lido 10 i ftiiiliiCh liru I 55-* or/iro ooh

75,1Ct-ili ("proli'tlion -1
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The boundaries of this right would sanction the carrying
of arms in the home either openly or concealed.’ 10 The open
peaceful carrying in one's business place, vehicle, nr cma pub-
lic street in the ordinary course of one’s travels is also consti-
tutionally sanctioned.’ 1l

71. fur criticism of making a regulatory offense a felony.

210. -See supra note 101 tn State v. Nirto. 101 Ohio St 40*J, HO N K. 663.
bM (1920), the court held that a jury instruction in @ cum* ahere 0 "Mexieon" was
acquitted of carrying concealed u pistol in a hur.khouse asi erroneous in that it
curwd out o home exception to u concealed currying c.alute. The euurt reasoned that
concealed carrying even in the home could be proscribed because “|t|he statute does
not operate as a prohibition against carrying Aeapons, but us a regulation of the man-
ner of carrying them.” The dissenting opinion notcJ “Southern Suites have very
largely furnished the precedents It ta only necessary tu observe lhul the race issue
there has extremely intensified u decisive purpose to entirely disarm the negro, and
this policy is evident upon reading the opinions/' |d ot — , 110 N K at Ctil
(Wanamakecr. -1. dissenting) The correctness of the dissent iS exemplified in WutMin
v. Stune, 4 So. 2d 700. 703 (Fla 1311) iliufi.rd, .1., concurring):

I know mmtthing of the history of this Initiation The original Act uf 1h91

uo* pusccd ahen there was e great inllut of r.ii”“ro lohorrra in this State

drawn here for the purpose of storking in turpentine and lumber camp*

The mine condition existed when the Act a is amended in 1901 uml the Act

vkiu pn'xi-iJ for the purpose of ditarming the negru laborer*. und to thr-ieby

reduce the unlawful homicide«that wen prevalent in lurpinline und saw

mill cumpn and lo give the whit** atircn* in sparsely *.ctlhd ana-* a better

feeling of security. The statute *a> never intended to be applied to the

while population and in prut-iice has never been so upplud We have no
statistics uvuilubte, but it is n saft- giu*a to assume thut more than HO\ of

the white men living in the mroJ section* if Florida have violated this slat*

ute. Il ia ulao fl aafe fMtv* U <». that not more than Ti'. of the men in

Flondu who own pistols un i r «<* st.r-g r.Ib* have ever applod I «tlo Ito..rd

nf County Commissioitera for a f* rrnit to l.uvv the sure in thnr |1li* «s,inn

and there has never turn, vvitkm m> kr v.Udgv, any ilfoit to iidotve the

pnai .ions of this statute u> to wi »» pi* U . igm- it lois been gin*rally
coincdrd Ij be* in contruvir.lo-'i «ftle 1 r.’tiluln n und non enfnrirub!** if
ColltC.tiJ

211. St jiuprn note ItO An *.i; eluirt* ; » hibfting tl.r tunonvtabd i.irrymu
ufiii« aus vuidul in lLus Vigos v M-.arg, » N M i.2». -In* 1'2d 7»7 [NM App
1'Tti In re lirnkcy, Hldaho Mt* "% I* b'»'j t1™2i siriok i|naii a statute prohibiting
the sa.eying ol lircarms in town At th* tun. I}a Mali*. [iiar*intie a.is for 'ee.miriiv

Uid dwint e” tbs the nfju f band, Viid, ol . I"2d o2 *it 1ai V¥ a
loinntiofi fr po. esso.u of .i lirearr it vinot tlo s wsar npluld 'la-
i* ort r.oiid th« arm* tpiuri.nh, -t,.0 X0 KD Gicines tla o v ool
Ibis I'.bi b. luws " Ibfie palate % omiMm albrio llu i*ivi*lion In
VILA 1L OiM* wilri Mill, iklo'll Il p I e Al VisPIsI] o light 29 Im if

arms ground*, I'mpU* v Nak.ii.iura «2 laxd Jlii un I*no t*»,0i and
I'mp't- v /il LUIMi b Moo I-* irx it @R i o tin iniitriiv

Stliivol bv 1b* blit 1MW« dlI* iff *i 1*.l. iOitoiiiall' am| t|.a' it *sis
u i-1 for tlo *air porp-* * *e o ioll rtt)a»iltax *r >l *b*i. « Mo

Yo \WLv A--vil o k- >0,

<« m JTr'rnMiv23>-1?
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No Specific Purpose Assigned.

Five state constitutions guarantee the right to keep and
bear arms withuut assignment of a specific purpose. Their
guarantees are generally worded us the right "to keep nnd
bear urms shall not be infringed" or "abridged."1” As this
guarantee is without assignment of a purpose, it must he as-
sumed the Framers intended at a minimum to protect the ba-
sic historical reasons for a right to orms: (a) the right of per-
sonal defense;lll (b) preference for a militia over a standing
army;1*and (c) the deterrence of governmental oppression.11*
One court simply capsulized the reasons for having arms as
follows: "The Constitutions of the United States and Louisi-
ana give us the right to keep and bear arms. It follows, logi-
cally, that tu keep and bear arms gives us the right to use the
arms for the intended purpose for which they were manufac-
tured.” "L It can also be inferred that the Framers were aware
of the guiding principles of interpretation "inclusio unis Est
Exclusio Alterius” (the inclusion of one is the exclusion of an-
other) and feared that by including or assigning only one of
the historical reasons, e.g., militia, the courts would, given
their penchant for a restrictive interpretation of the right, 117

fchir v Duytor.. 43 Ohio Si —J. dab N bl I'd 610 (197ti)rinvoked (lie police power lo
uphold un ordinance ntumintir.g obtuining an identiliciiliun card lo demonstrate luck
of disabilities, such oi being u romictcd frlun. and lo show entitlement lo possess fl
pistol. The d;Mrni arguul bgnlatmn must be reasonable and nm**ury which seek*
10 restrain “one of ihe ftintlanicnl.il m il rights " 1J at 353 N.K.!"d nt 541 iCele-
brine, J., rf-.,cntmgi. Aii urdinamt* forbidding the impluynunt of tpieiui guard*

during u itnke was su.dttl op ground* ol right t»» bear nrm* for “defense und cveur*

" tart 1§ 41 und "deli h'liorlilt nnd protecting property™ lurt. 1.8 11. [N re Hvtily.
11 ohio Die .104. Hi? i-*i|j 191
212 Di tWor. ourt I Loptrn V;ImholVnsT urt I.&II. lu iVssi un I. §

12. 14 Tos-r wrt I, j 11 1(1 Ci*.st art |. § 22 Idaho'*. present iiilistiiuii.na!
prove*." n was ralilo I in tin- gtmral election nl November 7, 1»7,h An original!)
adopted in 1?%w. IIn* provision settired to the people ihe right to bear urn.s lor their
M-iur:*-. uml difeioe Cod. r tin, prosi-.on a stotute Ilul prohibited u ntuen from
Imarn:;j* arm* in onv in mo r wiilini thi MUttim-s of u city, town or village \v,i* held
V-.ii In r- Hrukev,s ldaho V.*7. Ti" I* tt»:l tlimgi

2H N e/ i F*il 21 sT

11> = #nil >t « 1.

At V. ere] Loid 1)

255 M* lollirv Mo oil, IV**.. dll Tt*  oji],, App lIn)». nil'll 2I"* I.i |n",t
li o-* dr.71 ¢ **il. |lo* w.t* wbi'ii Ib* 1 00101.1111 t'oiisliKilloii ir.oktd llu* set.aid
aim M*Ininl In 1*i7] ,i w,io .(iioihbd L* tin- pri -ii.l quarantee.

217 rogu- (miodtb o\ litvie it i ML —t, itNK.M -il7 IPiTm. I"0i.i v
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limit the guaranteed right only to the purpose stated.

Since the text is not restricted to a purpose, hotli arms
suitable for militia uselt*and for personal defensell’ are guar-
anteed. Since the right cannot be infringed or abridged, to
give this right efTect the open peaceful carrying in one’s busi-
ness place, vehicle, or on a public street in the ordinary course
of one’s travels must be allowed.1l0 The mundate guarantees
the carrying of arms in the home openly or concealed.lll

A reading of cases under this heading reveals that the
fears of the Framers were justified, and in spite of the precau-
tions taken by the exclusion of a specific purpose for the right
to keep and beur arms so as not to restrict that right, some
courts tend to limit the guarantee as though only the militia
reason were assigned.lll

Historically, Louisiana courts have interpreted their stale
constitutional provisions to include defense of self11l even

Slow, 42 Oklu Ctim 272. 275 I*. 353 11920): City u( Salm. v Blukslcy. 72 Kon. 230,
83 P. CIO (1905).

218. See supra note* 74. 75. 77. 79

219. SeC supra note# 93-97, 1bO. 204

220. Sec mpra notes 105, 197, 211. Strickland v. Stale, 137 Ga I, 72 S.E. 260
(1911) (upheld hUtute requiring license tn corry pistol away from hrmt* or plait of
business) People v. Williams, 60 Il App 3d 726, 377 N K.2d 285 (1578) (upheld stat-
ute forbidding carrying of loaded gun in vehicle or in city, unlc'j* at home, place uf
busine-a, or upon own land); State v Storms, 112 IM. 121, 303 A .'d 4G3 (1973) (up-
held statute prohibiting carrying a pistol without a license except in home, plate of
business, ur upon possessed land) A constitution »houl-i not be read with tbe prolix-
ity of u civil code. However, the hostile treatment that the rigid hear arms hal
hem given by some court*, pronplcd the 197ttunundnuni to IhA. Const, urt- 1. § 11
to spcnltcally forbid licensing, registration, or rpeciul luxation, or contiwMtiuit. except
for commission of a felony.

221 See supra note KM

222 In Stricklund v State, 137 Ila 1, 72 SK 2i<) 1191Il, the court relied un
previous (it-orgiit constitutions, with a iiuliUm rea-a.n. t» a.sigu n militia purpon to
the present one und to imply thul only pistols -milable for itoliltj use ure conslilu-
Itonally protected The ruurl IriviulMtd the derision of the Kramers to omit reference
to the militia in the nrins guarantee h\ Muling thot rtftriim - to the militoi was id
re»Jy made iii article K», the militia uflult. "ami it wos ijo<ibibss ibemeil utuines

Mirv to federate them in both inruie. turns” |J ut 72 NK nt 2G1 In t'nrsoii v
Stale. 211 Hu tl22. _ . 217 S K2d «* 7.1 1197m. the toifi sums to retogiu/i- the
(]',miiie ol tin* rmlitia rniscit Oil,if ii.u/ts Imvr paid <*r«l«il Nlteiitmn t* llu- lan
gmige ol tin- text K.if ev.iniple Ila- Juliana I onstilolioii i..vrr.la.inng arms m Art
I " 12 .mil In- imlili «in art .. * I, lad lla- imiH laid lu* nj-1.I lo arms wii» m>l
ri‘stritled to mditia arm- or pnrpt- « Sthularl v I»Mnr-l. .t ¥ 1 Dee Mil. I'm
N K #l 1.t tliid App  19h*»l

V2t Milvel"aty Ma»«oi. »< .1 urt], Ajge i te [t»7."»



Oklahoma City University Law Review [V0|. VI

thou%h the quarantee before the 197-1 Amendment was
couched onIK In terms of a well-requlated militia.

With the exception of Rhode Island, each guarantee
under this heading contain.) permissive Ian%uage allowing the
right to be re?ulated in some manner.” " Although this express
declaration of intent is not necessary for the courts to infer
reasonable police power.regulations,?. some courts have relied
on these phrases In their determinations.33'

Arecent Illinois case demonstrates that regardless of how
careful the Framers were in speIIin? out what arms are consti-
tutionally protected, 83 and regardless of the pains they took
to spell out permissable exercises of the police Eower33 S0 as
to harmonize the police power with the right to keep and bear

162 So 2d 571 (1561); State v. Bias, J7 La. Ann 259, 200 (“musket to <11001
dvr. nrcarhsnt slung on kuvk, or pistul Letted to hh side ... is bearing orina™). Stale
v. Chandler, 5 La. Ann 455. 490. 52 Am Dec. 599.___ (IbiOL Under the present

guarantee the police potter ran he exercised to limit the possession of firearms by
convicted felcr.s State v. Amus, 913 So 2d ICC (Lu 1977). Ti e div.tnt noted thot
except fur concealed currying. the cnnMitulion avis out “nn individual right in ub\n-
lute terms ™ 1d at I7t) (Culogrrci. d , dr.icnting).

221. 6Vr iupra note** 31 A 212

225 Cartvn v Stole. 241 Gu 622. 247 Js.E2d Ci I1"J76); Stole v. Sturms. 112 It I.
121. UIli A "2d 463 119731.

226. Strickland v. State. 137 Go. 1. — .72 S E 260. 202 (1911). I'n-ple V. Wil-
burns. GO lit App. 2d ?2G, 377 N.K2d 285 (1978); Bowlings v. Department uf Law
Enfurwem. nt, 73 IIl. App. 3d 2C7, 391 N.E 2d 758 (1979) (applicant fur gun licence
ttaa mental patient within statutory five years of application).

227. The majority report of the Committee on Bill of Highta ropurud "the "arms*
involved nre r.ol limited by ihe armaments or needs of tho state militia or othei mili-
tary body. The tabjUtue uf the right ii that a cilixcn ha™ the right to pi‘s-v.-.i and
make reo-onuhle use of arms that lawnhiding persons commonly employ fur purpoai*
of recreation ur the protutiun nf pcrmn and property Laws that attemplid to ban
oil pi **v: .ion or u>i- nf s-jih artrs». or Ijw» that subjected puvussiofi or me of such
urms tn regulations or tuxis & uneruuv that oil possession nr use wo.» vIfi*lively
bantud. unuld be in\abd." 0 Stxni In Cosvi. Cohvkmion. Bt;i nuti in I"uov»l wni.s
87 i1'.m.9-1970) thereinafter rtft-rrr] to as I1l. I'"HnmniM.s) The cnn.miltve citel
I"k pte v Dr..An. 2S1 Mi.h .".17, 2.15 NAV. 245 (19.111 ond Stoic v Duke, 42 Te*. 455
U»*75i. t« ibr.a-n-Irjte that arms iiuludo nllis. shotguns and pi«t>>ls. Id at i7 n7 It
at ncited In r- llrickey. b Id.ilur 597, 70 P. 609 (191»2); People \ Zerillu 219 Muh
6 < 1s9 N\V ‘27 ilyj.i. Stale v Kerncr. Ihl N.C. 674. 107 SK '222 119211. f r
examples i.f msobd riguldlu n I1d ut 87 n6.

2'2d A *=¢mliicnisv *« “lie point- putter wuubl be lu bun wviup.iiis v < _uillkniiK
oral [M".uitull\ u*cd by individual*. nub :» machine guns, tu pio-urdu- {-.--rum In
»it% rF gL tLrighiStiti n-rrvifg itiid tu implement tins putter bv lo i fi*<." o, ir."ul.iw
tin pur* lu* eui.-l1 n.t ut ail;.* N* Alnri wu* tbe h-ii.dgon 4 g-it l-r *L*n L. In
rihm i »HIM.-* % * 'm
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arms nnd ﬁrevent the police power from turning the right into
a hollow shell or an intangible abstraction, a court is willing to
ignore the intent of the framers and the understanding of the
people. In Quilici u. Village of Morton Grove™ @ divided
court brushed aside arguments, that included the lllinois
guarantee on arms, and upheld an ordinance which in effect
anned the possession of handguns, even in the home.33 The
court concluded thot although the handgun was intended to
be included within the class of constitutionally protected
arms, the ban did not violate the state constitution. To sup-
port this incongruous conclusion, the court relies chiefly on
statements made bE a delegate during the floor debates that
handguns could be banned. A closer reading of the convention
debates reveals that the court's reliance on isolated state-
ments was misplaced.3l

229. Quilici v. Village of Morton Grove, 695 F 2d 261 (7th Cir. 1982) The village
removed the action from Mate to federal court because federal as well m Mate qurv
lions were involved Thi* article will cuntine itself tn the Illinois quarantee to keep
arms.

*230. With the exception of British tlloru to disarm Patriots anJ an elfort lo
disarm people inTcnnesset during the Civil War (See iupra notes 117 A 130) no one
has mode an attempt to disarm the populace und no court lias ever sustained such tin
attempt.

231. Every member of such a convention acts upon such motives und rea-

sons as influence him personally, ond the motions ond debate’s do not nec-

essarily indicate the purpose of a majority of a convention in adopting a

purlicular clause. It is quite possible for a clou*e lu nppcar so clear und

unambiguous to the members of o convention as lu require neither discus-
sion nor illustration, and the few remark* mmlc concerning it in”~the con-
vention might have u plum tendency lu Ivud directly away (rum the mean-

ing in the minds of the majority It is equally posoble for a part of the

members tu aciept u clause inone *ense and part in another. And even if

vee were* certain we bad uttuined lo the meaning of the const ntinii. it it by

no meant lo Le allotted u controlling b*rtc. e.-pettally if that running up-

pcjr* not to be the one which the word** would rno-t naturally nnd obvi-

ously convey Pur as the tunslimtbm dots r.nt derive* it* forte from the con-
vention which Iramtd, but from the people who ratified it. the intent to be
arrived ul i» thul of the* (tropic, nnd it isnot to be supposed th.it lltev have
looked for ti*} do»rk or uhslrmr meming in ihr words emplovvd, but Milter
(but they h.ivc a.vepOd them in the u-n-e inn-it obvious to tin- common
utoli ruui. Li.y and Mlilud the instrument in thr belief that Ih it was ihe
M Im* diiigM*) I-» be u.nvrved
T Ciioi >v. (*i»s>niMn»re#l 1 ivill »n =< Mil p»2 (“1) m1 Pm.11

Tbe loiiira-hog \i. a- I'lprisiii) ttufing f).t il*L1i> im t)» «oiivii.io.n on Ib*
ngbiin k**p uld Le.if artr » give « el n*i t* tu’b- <o -, * stdir*«Milt*<ti tloif lie halt «
gtiii r.dlv b’luld not lu- im.mb fed
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The first floor debate occurred on June 10, 1970, and fo-
cused on the majority report, which favored n right to beur
arms and included the handgun as a protected arm.” * The
right to bear arms was considered "controversial,” and dele-
gates were "all a little punchy at this stage," there were
“empty seats,"” and concern was expressed that "I am not sure
that we would get a full and reflective view of this body if we
voted on anything at this point.”’”

The final debate occured on June 11, 1970, and focused
on the minority report, which opposed the inclusion of a right
to bear arms in the constitu .ion,” *although it was noted that
there were sevetal members who wonted to be heard when
they adjourned the last evening."” A spokesman for the mi-
nority argued against a right to bear arms because the major-
ity report revealed it "would prevent a complete ban of hand
guns . . . One delegate cited the right to keep arms as a
deterrent against governmental oppression.”” Another cited a
case from the majority report, in support of the right to
arms.” 4 The delegate on whom the court relied so heavily
went so far as to claim that not only could handguns be for-
bidden but in Cook County (Chicago) "all firearms whatso-
ever" could be banned.”” There is also evidence that atten-
tion to the debates was less than complete,” 0 und that they

232 -Src iupra net* 227.

231 3 111 Prgcledingi lueo (Mr  Lrnn.in).

231 CIIl. Proceeding* ICS

235 1 111 Proceeding* Ityl-9JiPuiilciil Witwtr).

236 /). o0l 1C32-")3 (Mr (irrd Mr Puller, on wh<i*e Mdlimcnl* the imut rclifd,
ituU-3 tlai Mr Cicrir uai interred because "lhere muld be a ban on crfl.un taU”o-
riei “ 1d ai lo*3

g7 10 uiicuo-Tuo iMT A e

sin 1d at 747 (Mr Hulrr.ucherl lie ot'U v Anlli*. 229 Mich cifi.n.ig
N W 027 (Pj22i. wlitib I.m|-| ihul ever, .tn alien tooli! nwl be iliprutd uf [iu ‘mr.iiiij: a
fiiiint *Lliul cjt=r wa* itInl in ibe majority itptirt unlJ rvvcati lhut dilt*aw** wrfc
c***nijunt nf ihe rij»ift UNi »» sic*i 6 lit Pkoi»klinio 87 nH line dtUcnle wlin
dtin.t'Itd uwnu*i; “two vhul,*")r.» ur.d a pnUil™ tuppi.rtol the rtf;bi lo beur jrriin for
proiteitiuii ar.d *>p.rlir.~ pur|m«t) He factl ihul wi*r\b>*»ly *tnmld nul tie ponfjhetl for

thv nn-v. f.lud <o atew, uml that the pr> poiid (*tiaruiiltf« would prrvi-ttl <untist utii‘ii
Id ai 1712 11 <Mr Hmtrnw

Ji* *(lii Pirn 1ibiM n I71f> i.Mr pM .'tri Stub a bfo.id stni« no Hi mo M om| be
lid «i* ii-itttU 11 we» nuide prrduibiy in nil effort (= (tint down llu- «-pi i.f (be rii;bl
uni tviin nivdetidid v**it> fir tit pu«*.i*,r Ib,:nrduil; tit* huiii j.ti.trnnlte lie uNn
»(nl- 1 wnh IM in ker t» ii llot lion* ™ 1J nt 1721

17 in g7om e-IN plit im0 to efits titliotti of deemesd 1 pieotr i it (e
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were sparsely attended.”” The majority report spelled the
right out, and all efforts to specifically isolate the handgun as
a weapon which should he given no constitutional protection
were rejected.”” Thus statements during the debates can
hardly be taken as demonstrating consensus. A court aptly
observed:

Rather, | view the language of the debates as acknowledging
that this subject was a controversial issue which the dele-
gates were reluctant to face . . .*m* It was the vote of the
People which was required to bring this constitution into ex-
istence. 1am therefore concerned only with what the voters
intended when they voted for adoption of the constitution,
and that intent must he gathered from the clear and specific
language of the instrument. | am not concerned with the in-
tent of the delegates to the convention, because | fear that
their intention was to evade this controversial issue and to
be less than candid with the electorate.”*

These debates presented the court with a plethora of state-
ments and to choose one as the consensus over others violates
principles of constitutional interpretation and demonstrates
intellectual shortcomings. The court’s approach that a munici-
pality may exercise its police power lo prohibit a constitution-
ally protected arm contravenes the essential nature of the
constitutional guarantee. Il supplants a constitution-,! right
with a mere statutory privilege which might be withheld sim-
ply on the basis that a firearm commonly possessed by the
people, such a3 a rifle, shotgun, or pistol is perceived to be

huM e n\vf->011@tH will >e.i kitiviU tiki li.t ti* tui-."b ** il'ri nlita Wtt".«i*rl 1d al
1Tud “M'»> ai L*vt cjiimt iii Ib*-f"« <o  (Itnl hi *in Li*if wb .i 1"ail.ir (.ntl<*r l.a* to
ajy "™ (I"ft 1l WHwrrl 11 ul 17<ee | tIWiii- t Wi* ufi- ifuili* In In*ill t eeull.

iH.jjhl (i In* Qi sfuinit n''i b-*iii b* th*<b | i An | *t\ ,i-iii*i*If ni.itttr fur |It-=cwho
d-» m*i wuiil lit hfut il lu *e* eai hi Hu* ball ™ "I"fi ii.biii \\tlairi

21« 1d. ut I7fi] V.Vl @10 onloib it ittw o L LFME Hus itulh* mo (be
b*uii*e will iKiiiv ti]i unit *sif* L.t | nl ™ I’/ n*I"-hl \Vil*iM Al i*m point Wiiwi-r

bad thi *ift.lanl ul uf|i.> <> tit at * *.1 «H* [it* f =¥ |« Jul.jm a fpn.ruMi 1d at
1712

22 7 1M 1 LN OV I niil (e 1x o ite de ifili il b

Mi fu *raii*h.m 0% - % i1«l 1% 1% @ 0% [pk 1 IEe(l 1 sini* tile e n il s un it
Itn.pt  ul.el | (oo [fie 1paift. € n Mull* I, 1 tiw ilx Broat iixe 1m0 12 Mis”
fislliti]! bt w w1 Ciirlite Moo 1o 1 e ( engee o WU fUthE M 12
li . .
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troublesome. Constitutional guarantees, including the right tu
possess arms, apply equally to the entire state.”™

The people understand the police power to be "the inher-
ent power of a government to exercise reasonable control over
persons and property within its jurisdiction in the interest of
the general security, health safety, morals, and welfare except
where legally prohibited The people also believe they
have a constitutional right to own a gun and oppose a ban on
the private ownership of handguns.”” It is apparent that the
voters in Illinois felt that they were adopting a constitutional
guarantee, which was subject only to reasonable regulation,
and not a hollow promise which could he granted or revoked
whenever it suited a legislative body. From a policy considera-
tion, the vast majority of handgun owners present no threat to
society and most gun owners will not obey a law banning
handguns.”"

The ends to be secured by guarantees under this heading
would nut be infringed or abridged by a prohibition against
carrying arms while drunk, or to a polling place, court, church,
or public assembly, or in a manner calculated to inspire

241 State v Zi\ Or. 255. GJO K2d *24 (1981).

24fy Wlhslkh * NLv cut LI*.mil ljictiumaki tti'} (1977) (emphasis

24*1 “Equally lar*e majorities oppuie an outright ban on private handqun own-
erthip, although there iva majority sentiment favoring a ban on the manufacture and
vale of cheap, low quality handgun*. Majorities approaching 90 percent Mitve they
have a iiimtitutmnul right to own o gun.” Wrigiit | Ro-m. wnAhivi, Crimp, anu
Vioiimi in America (Executive summary) 17 t1"S Juvtice L)cpt. Nov. 153l) Ve
ah” tNhU.ii. *1but o1 IMON ami lies Control. 4v» The annais op the Am A: aa-
EMS HP Pul i: Sot/IAl Si*ILNifc 24 (Mu) 13ftl)

217 Fitly ptr«*M NI m* re uf gun uwr*i-r> will Jify a ror.fi-mtmn law Kufthtr-
rrourf, the rote i-f tltiiaiue »>f t.'bit*ig>/o ri-givtrotiuii law- ia e>tirr.ateil .it ur two-
Ihir<! In Clivil.tr.tl (lie rate ‘if cuniphm«e wuh thnr b.imJgun rtgivU.it> .n liw i>
ivtinutnl ot lew th.M 12 per*Kit It! Iliuiisi; IUm .i.ins-Th» Ilii.ihai >111-11.1
Shu nif20111) Kulty, dr nt tHilll Another -Phit (luluali-U loit b..th .« An-
«reno.) i itinwhrrv fill hall hi fi .Air uf gun owner- would mniply with 0 gun i-m Il
Ituo: ia. CitS Ci.Nthut ami Oiinion Mia.tm visr Ala»ihaha Puitino «v» nit
(‘i«nvim i rio*. rp w Mloiim.6 (Paper Prm-ntul at Anitn.il M ieting'd Vn
toli gi.ol As»>n N V . Am,A27* 1. Illhhi. Aln» wide >pn ».| Aiolutn.n »fthe | * w--—il-l
pliti up. 1L ih unotn-|tt ildi- Miriilal uoii of twifa>r*imint Kaiian 110 \Si | >t *1
Li* I'i-“hihll 1., IV, lilt Av«alcu» ihe Am Acai pmi ur Pul K S>0 Lai S» L*m Il
"M, Ml e« tuiiiiro.ftiv livpolbi 11/id lint 110101 tf.ifon.tl -..In... e j.-.i.d,

i, pfi- itt -r l.«oo*»™ do riiituii >| Itlo .U Viii  tinhn iiiini on i» *btv ot

1.old ond thu- 11 Il.0i )| )o.loo idi* wi*sils| Uni lit IHf Wi[r liftarm* gilof « Im

LU Tori s« 10> [Hf MLisiVi- [-VIdrilH' tii.t M{[I[itiff* 1)t Alt@ U0 . IHA It- + 1
li-oi >[i it 2

1982] sState Constitutions and the Right to Bear Arms 231

terror.

Conclusion

It is well settled that courts ore to presume that constitu-
tional language was carefully chosen, and the words used are
to be taken in their general and ordinary sense. Furthermore,
courts are lo presume that the people do not go through the
effort of passing a constitutional guarantee as an idle exercise
to protect nugatory rights or nebulous entitlements, or to se-
cure an intangible abstraction. Accordingly, judges deciding
the meaning of the right to keep and bear arms should confine
themselves to enforcing norms that are stated clearly or im-
plicitly in the written guarantee.

The six classifications of constitutional text discussed in
this article should be viewed as a pyramid, the base represent-
ing the text which protects the broadest individual rights and
the apex representing the text which protecta a more condi-
tional right. The base of this pyramid would be represented
by the No specific Purpose Assigned text. Moving upwards,
the next level would be represented by the pefense of self,
Home, Properly and State Purpuse text, followed by the se —
curity and Defense Purpose text on a par with the seif-pe—
fense and Defense of State Purpose text. The final levels
would be the wtri 7a purpose text, concluding with the con —
mon Defense Purpose text.

While principles of law indicate the no specific Purpose
Assigned text should serve as the best protection against in-
fringement, case law experiences suggest [hat the strongest
guarantee of individual liberty would be one which reads with
the prolixity of a civil code.

The right to keep and hear arms is at the forefront of the
emotional issues which confront society, especially the legal
community. Nevertheless, judges have an obligation to inter-
pret the Constitution so as to carry out the intent of the
Framers, regardless of the human sentiments in their hearts.

If this obligation is iihnmloiu-il, the courts will appear to be
political institutions, their decisions less runted in the law
than in the personalities and politics of tin- inilividu.il judges,

21-i Si< »igo i isis«Nn [
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and will contribute to the ?rOW|ng perception that courts ore
not expounding the law, but are handing down social policy in
judicial dress to suit the perceived needs of the moment. A
recent decision echoes this view:

We ore not unmindful that there is current controversy quer
the Wisdom of a nﬁht to bear arms, and that the onqmal
motivations fur such a provision ml%ht not seem compelling
I debated a. a new issue. Our task, however, in cons,trumﬂ]a
constitutional provision is to respect the principles given fhe
status of cunstitutiunul guarantees und limitations by the
drafters; it is nut to abandon these principles when this (its
the needs of the moment.’*

There should be no hesitancy in striking down a law which
encroaches un the protected boundaries of the right lo keep
and bear arms, for on at least seventeen reported occasions
cp%rtts,x?ave struck down laws which encroached on that
right.
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Aliiduvit

Comes now Charles Raymond Cray, and after living duly
sworn, deposes and states: _ _

1 That during World War II alliant was a resident of
Maryland.

2 That during said war the Maryland National Guard
was sent overseas.

3 That the Governor of Maryland therefore called upon
men of all ages and stations in lifé to volunteer for the man-
ning of home quard stations for the task of repelllm% invasion
forays, parachute raids, and sabotage uprisings in the state.

4 That these volunteers served in the Reserve Militia of
Mgrr]yland and were officially designated Maryland Minute

5 That alliant was a member of the Maryland Minute
men during World War I1. _

6. That members of the Maryland Minute Men were re-
quired to supply their own arms, which included rilles, shot-
guns, pistols, ond hunting knives, for training nnd used those
personaITIy owned arms on guard duty.

7. That while serving as a private with the Maryland
Minute Men alfiant was armed with a personally owned .32
caliber handgun and .22 caliber ritle while training and per-
forming guard duty, .

8 That alliant was honorably discharged Irum the Re-
serve Militia of Maryland (Maryland Minute Men) hy Gover-
nor Herbert R. O'Connor, and” that a true copy of his dis-
charge certificate is attached to this ulfuduvit.

urther alliant suith not.

Charles Raymond Gray

Sul. untied and sworn to before me this 2nd d.iv m
No'.ember, I'ml.

Notary Public
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My commission oxnircsiNovemhcr 30, 1983
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Appendix

STATE CONSTITUTIONAL PROVISIONS ON
THE RIGHT TO KEEP AND DEAR ARMS

Thirty-nine (39) states have constitutional provisions on
the rqht to keep arid bear arms. _ _
Alabama: "That every citizen has a right to bear arms in
defense of himself and the state." Ala. Const, art. I, § 26.
Alaska: "A well-regulated militia being necessary to the
security of a free stute, the right of the people to keep ond
bear arms shall not be Infringed." Alaska const, art. I, § 19
arizona: "The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but
nothing in this section shall be construed as_authorlzm% indi-
viduals or corPoranons to organize, maintain, or employ on
armed body of men." Ariz. const, art. Il, § 26. .

Arkansas: "The citizen of this State shull have the right

to keep nnd beur arms for their common defense." Ark.
Const, Urt. 11,
_ colorado: "The right of no person to keep and beur urms
in defense of his home, person and property, or in aid of the
civil power when thereto legally summoned, shall be called in
question: but nothing herein contained shall be construed lo
justify the Practlce of carrying concealed weupons.” colo.
Const, art. [l, § 13

Connecticut: "EVery citizen has a right to bear arms in
defense of himself and the state." Conn. Const, art. I, 5 15

Florida: "The right of the people to keep and bear arms
in defense of themselves and of the lawful authority of the
slate shall not be infringed, except thul the manner of bearing
arms may be regulated by law." Fla. Const, urt. I, § 8.

Georgia: "The nght of the people to keep und bear arms,
shall nut be infringed, but the General Assembly shun have
the power to prescribe the manner in which arms may be
borne." Ga. Const, art. I, § 1 pant. 5.

[fuicmi: "A well regulated militia being necessary tn the
security of u free state, the right of the people to keep and
bear arms shull not he infringed.” Hawaii Const, art. I, J lit

“1daho: "The people have the right lo keep ami bear arms,
which right shall not In- abridged, bit thi. provision shall not
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prevent the passage of laws to govern the carrying of weapons
concealed on the person nor Prevent passage of legislation
providing minimum sentences for crimes committed while in
possession of a firearm, nor prevent the passage of legislation
p_rowdm% penalties for the possession of firearms by a con-
victed felon, nor prevent the passage of any Ieglslanon pun-
ishing the use of a fif'tarm. No law shall impose licensure, reg-
istration or special taxation on the ownership or possession of
firearms or ammunition. Nor shall any law permit the confis-
cation of firearms, except those actuallé used in the commis-
sion of a felony." 1daho Const, art. |, § 11 .

Itinois: "Subject only to the gohce power, the right of
the individual citizen to keeg and bear arms shall not be in-
fringed.” 111. const, art, 1. § 22. .

indiana: “The people shall have a right to bear arms, for
the defense of themselves and the Stute.” ind. const, art. |, §

Kansas: “The people have the right to bear arms for their
defense and security; but standinH armies, in time of peace,
are dangerous to liberty, and shall not be tolerated, and the
militury”shall be in strict subordination to the civil power."
Kan. Const., Bill of Rights, § -1

Kentucky: 'All men ore, bY nature, free and equal, and
have certain inherent an:! inalienable ri%hts, among which
may be reckoned:. . . Sev.mth: The right to bear urms in de-
fense of themselves und ia the Stute, subject to the* power of
the General Assembly to enact laws to prevent persons from
carrying concealed weapons." Kv. const. § I, para. 7.

Louisiana: "The right of each citizen lo keep and bear
urms shall not he abridged, but this provision shull not pre-
vent the passaﬁe of laws to prohibit the carrzmg of weapons
concealed on the person.” La. Const, art. 1, £ 11

Maine: "Every citizen has a right to keep und bear units
for the common defense; and this right shall never be ques-
tioned." Me. Const, art. I, 5 lii.

MassuiliU'i'lts: "The people have ti right to keep and
beur urms for the common defence Anil as. in limes ol peaie,
armies are dangerous to liberty, they ought not to tie main-
tained without tbo iiiit-enl ol (lie legislature; and tbe inilit.trv
power shall nlwav ¢ be held to an exact uihordin.iliou | >the
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g(i\\//illlauthority, ond be governed by it." Mass. Const, pt. I, art.

Michigan: "EVery person has o right to keep or bear r.rms
for the defgense of himself nnd the State." Mien. conse. art. |,
§6.

Mmississippi: "The right of every citizen to keep and bear
arras in defense of his home, person, or proper&v, or in aid of
the civil power where thereto I.ePaIIy summoned, shall not he
called in question, but the legislature may regulate or forbid
carrying concealed weapons." Miss. conse, art. 11, § 12

missouri: "That the right of every citizen to keep and
bear arms in defense of his home, ﬁerso.n. and propertr, or
when lawfully summoned in aid of the civil power, shall not
be questioned; but this shall not justify the wearing of con-
cealed weapons.” Mo. conse. art. |, §°23
~ Montana: "The right of any person to keep or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summaned, shall not be
called in question, but nothing herein contained shall be held
gortpflrm'jltltzhe carrying of concealed weapons." mone. conse.

Netada: “EVery citizen has the right to keep und bear
urms for security ond defense, for lawful hunting and recrea-
thgul use and for other luwful purposes.” nev. conse. art. I, §
mn).

New Hampshire: “All persons have the right to keep ond
hear arms in defense of ihcmsclvc-,, their families, their prop-
trty, und the State." N.H. conse, pt. |, art. 2a N

Yen wmexico: "No law shall abridge the right of the eiti-
zen to keep und hear arm.- for security and defense, for lawful
hunting and recreational u-e and for other lawful purposes,
but m,thing herein shall k< held to permit the carrying of con-
cculed weapons." N.M. conse, art. 1. s @

North Carolina: "A Well re%ulated militia being necessary
to In* the security of a free State, the right of the” people to
keep and hear arms shall lint he infringed; and, as standmﬂ
oiioir in_Hint: ol peace an* dangerous to liberty, they -hal
not lie liuiiiil.iiiii d. anil the loilitarv shall he kept under sirici
Aiiliiirdiii.ilion to, and governed hy, the civil power. Nothing
herein shall jn-Iifv the pro, toe ol .iriviilg iomi.i1>t weup

s :a,; WoMMiigM.t<H<Tnr Torsro-sinT*
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ons, or prevent the General Assembly from enactmg penal
statutes against that Fractlce." N.C.conse, art. |, 830,

ohio: ' The people have the right lo bear arms for their
defense and security; but standlnﬁJ armies, in time of peace,
are_dangerous lo liberty, and shall not be kept up; and the
military”shall be in strict subordination to the civil power."
Oh|0 Const, art | §4 .
" oklahoma: "The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the
civil power, when thereunto legally summoned, shall never be
Erohlblted; but nothing herein contained shall prevent the
egislature fron§1 requlating the carrying of weapons." Okla.
Const, art ”, 26. .

oregon: "The people shall have the right to bear arms for
the defence of themselves, nnd the State, hut the Military
shall be keplt |§n strict subordination to the civil power." Or.
Const, art y 27. . - .

Pennsylvania: "The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned."
Pa. const, At 1, §21.

Rhode Island: ' The right of the people to keep and hear
arms shall not be infringed." R.I. conse, art. |, § 22

south carolina: "A Well requlated militia being necessary
to the :ecurity of a free State, the H%ht of the people to keep
nnd_bear arms shall nut lie infringed. As, in times of peace
armies are dangerous tu liberty, the)( shall not be maintained
without the consent of the General Assembly. The military
?owe_r of the Slate shall always lie held in subordination to
he civil uulhority and be governed by it. No soldier shall in
time of peace bequartered”in any house withuut the congsent
of the owner nor in time of war but in the manner prescribed
by law." S.C. conse, art. 1. § 20, N .

south Dakota: “The right of the citizens to hear arms in
defense of themselves am! the stale shall not he denied." S.I).
Const,art. V|. §Z— . . .

Tennessee: " 1Nat the citizens of [bis State have n right to
keep .iik! hear amis for their eoiutuoil defense; hut Ihe Legis-
lature shall have power, hy law, to regulate the wearing ot
arms With a view to prevent crime." Tins. Const, art. 1. 520

7,'His" "F.verv eiii/eii -hall have the right lo keep and
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bear arms in ihe lawful defence of himself or the Slate; but

the Legislature shall have power, by law, to regulate the wear-

ing of arms, with a view to prevent crime.” Tex. Const, art. I,

utan: "The people have the right to bear arms for their
security and defense, but the Legislature may regulate the ex-
ercise of this right b¥] law." utah const, art. |, § 6

Utah voters in the 1934 elections will decide whether to
amend Art. | § 6to read as follows: The individual r|?ht of the
Peopl,e to keep and bear arms for defense of themselves, their
amilies, their propertY, and the state, and for lawful hunting,
recreational use and all other lawful purposc-3, shall not be in-
fringed; but this provision shall nut prevent passoge of laws to
([;.overn the carrying of concealed weapons; nor prevent legisla-
ion providing penalties for the pos.iession of lirearins by con-
victed felons, minors, mental incompetents or illegal aliens;
nor shall any law permit the confiscation of firearms, except
those used in the commission of a felony.

vermont: "That the people have a right to bear arms for
the defence of themselves and the State—and as standm? ar-
mies in time of peace are dangerous to liberty, they ought not
to be kept up; and that the military should be kept under
strict subordination to and governed by the civil power." vt.
const. Ch. 1, art. 16.

virginia: "That a well regulated militia, composed of the
body of the people, trained to arms, is the proper, natural,
and safe defense of a free state, therefore, the right of the peo-
ple to keep ond bear arms shall nut be infringed; that stand-
Ing armies, in time of peace, should he avoided as dangerous
to JIbEl’tK; and ihul in all cases the military should he under
strict subordination to, and governed by, the civil power." va.
Const, aft. 1, § 13,

_Washington: "The r|?ht of the individual citizen lo hear
arnii in defense of himself, or the state, shull not he impaired,
hut nothing in this section shall he construed us authorizing
individuals or corporations to organize, maintain, or employ
till armed body of men." waim conse, art. |, § 21

Wsoimng: "The rl%ht of citizens lo hear arms in detense
of thelm-e{ve's andﬂof he state shall not he denied." Wvu.

art 1, s
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STATES WITHOUT CONSTITUTIONAL PROVISIONS:

Eleven (11) states do not have a constitutional provision
on arms: California, Delaware, lowa, Maryland, Minnesota,
Nebraska, New Jersey, New York, North Dakota, West Vir-
ginia, and Wisconsin.



CONSTITUTIONAL AVENDMENTS FOR
THE RIGHT TO KEEP AND BEAR ARMS

“"A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be infringed."

These words, from the Second Amendment of the Constitution of the United
States, have been used both in defense of, and as an argument against, the
individual American®s right to keep and bear arms.

Strengthening of a state®s constitutional protection of the right to keep
and bear arms— or a first-statement of that right- is needed for the following
reasons:

First, although it was clearly intended by the framers of the 14th
Amendment that states would be precluded from infringing on the right to keep
and bear arms, the 2nd Amendment®s protections have not yet been incorporated
by judges using the 14th Amendment. For the right to be protected from state
and local interference, the guarantee must be iIn the state constitution.

Second, despite the clear intentions of the authors of state
constitutions which include the right to keep and bear arms, some judges feel
all to free to write their own views into the state constitution. Such judges
too frequently take the view that the protection was not of an individual
right (despite its listing among other personal rights) or is subject to
almost any regulation which does not prohibit possession of all kinds of
firearms by persons (even if the restriction is such that it is necessary to
take time, effort, money, and even hire a lawyer iIn order to exercise a
constitutionally recognized "right'); or judges just say times have changed,
and the framers wouldn®t really want widespread gun ownership. In short, they
rewrite state constitutions according to their own ideologies, claiming that
people really want 'gun control”™ and that the state constitution wouldn®t
include such protection of the right to keep and bear arms were it being
written today.

Thus, it is necessary to make it clear that people want the state
constitutions to clarify matters for judges and localities. It must be re-
emphasized that the right to keep and bear arms is an individual right (as
recognized by seven-eighths of the public— DMI *75 arid *78), one which is
intended to restrict state and local interference with the ability of law-
abiding citizens to own and use firearms for protection of person and property
(as well as for the common defense) and for sporting purposes. As shown in
public opinion surveys and state referenda and initiatives, the right is
overwhelmingly by the people. The guarantees, their meaning, and their
contemporaneity must be made clear to local legislative bodies and to the
judiciary.



COMMENTARY ON PROPOSED AMENDMENT TO ALASKA

RIGHT TO BEAR ARMS GUARANTEE

Article 1, Section 19 of the Constitution of Alaska woru-tdr-txp

SECTION 19. Right to keeD arid bear arms. The (ft well- ]

regulated militia being necessary to the security of a -

free state, the) right of the oeode to keen and bear ]

This proposal guaran tees a broad individual right and

explicitly protects the traditional rights that gun owners in
Alaska always assumed were guaranteed. The Alaska proposal is a
blending of the New Mexico, Nevada, New Hampshire, North Dakota,
Colorado, Mississippi, Missouri, Montana, Oklahoma, and Utah

guaran tees.

l.
TO WHOM THE RIGHT BELONGS

This guarantee would belong to the citizen of the state.
Citizenship includes the full enjoyment of all rights and
privileges. The full enjoyment of all rights and privileges 1is
obviously not enjoyed by certain groups, including the following:
convicted felons, Jlunatics, and illegal aliens. This principle
of law 1is so well established that commentators only mention it
briefly in passing. See Dowlut iC Knoop, State Constitutions and
the Right to Keep and Bear Arms, 7 Okl. City Univ. L.Rev. 177,

191 (1982). See also State v. Kess ler, 289 Or. 359, 614 P.2d 94,

99 (1980).



1.
WHAT CONSTITUTES ARMS

Constitutionally protected arms are those arms that are
commonly kept by the people. The people of Alaska commonly keep

and bear rifles, shotguns, pistols, revolvers, edged weapons,

hatchets, and clubs. They do not possess weapons that are
exclusively used by the military or weapons of mass
destruction. Therefore, bombs, poison gas, or cannons do not

come under the umbrella of the constitutional guarantee.

1.
THE RIGHT TO KEEP AND BEAR ARMS

Arms may be kept or borne for defensive, recreational, and
other traditional Jlawful purposes. Alaska®"s frontier tradition
is to carry arms openly. See Nunn v. State. 1 Ga. (1 Kel.) 243
(1846); State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921);
Glasscock v. Citv of Chattanooga, 157 Tenn. 518, 11 S.W.2d 678
(1928); Citv of Las Vegas v. Moberg, 485 P.2d 737 (N.M. App.

1971); City of Lakewood v. Pillow, 180 Colo.20, 501 P.2d 744

(1972). The concealed carrying of arms may be prohibitedin a
public place. The state may require the obtaining of a license
to carry an arm concealed. However, a concealed carrying license

statute would have to be equitably administered. See Schubert v.
DeBard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980).

The constitutional purpose for bearing arms would not be
frustrated by a prohibition on carrying arms while drunk, to a
polling place, <court, public assembly, or 1in a manner calculated

to inspire terror. The keeping or bearing of arms in the home or



place of business may be either open or concealed, keeping the
castle doctrine 1in mind and the purpose of protecting a place of

bus iness.

THE RIGHT SHALL NO#VBE INFRINGED BY THE
STATE OR ANY SUBDIVISION THEREOF
Neither the State nor any subdivision of the state could
prevent the people from keeping or bearing constitutionally
protected arms within the perimeters of the constitutional
guarantee. Laws forbidding the sale of arms or ammunition, or
preventing the repair, bearing, or keeping of constitutionally

protected arms, laws requiring a license to possess or acquire

arms, or the payment of special taxes, or requiring registration

would be an infringement on the right to keep and bear arms. The

guarantee would also provide for uniformity throughout the
state. This would be a formof preemption. Units of local
government could only enact legislation which was absolutely
necessary and uniquely necessary for a unit of local
government. Therefore, a city or village could regulate the
discharge of firearms within its boundaries without 1infringing

the right to keep andbear arms.

V.
CONCLUSION

The proposal guarantees the fundamental vright of a citizen
to keep and bear arms for traditional purposes. This right may
not be infringed. The misuse of arms falls outside the

boundaries of the constitutional guarantee. The types of



misconduct that the legislature may forbid and punish are well-
known and self-evident; examples 1include using arms to rob,
harass, intimidate, or recklessly endanger someone, shooting in
an unsafe place or manner, and poaching. Therefore, this

proposal will not hinder the legislature in performing 1its duty

to punish the misuse of arms.



Submitted jy: Assemblymen Dyson, baker,
Parnell, Wood, Bradley, Barnett,
Kubitz, Campbell, and Faulkner
Prepared by: Assemblyman Dyson
For Reading: September 15, 1987
ANCHORAGE, ALASKA
RESOLUTION NO. AR 87-

A RESOLUTION FOR THE ANCHORAGE MUNICIPAL ASSEMBLY CALLING FOR A STATE CONSTITU-—
TIONAL AMENDMENT CLARIFYING THE INDIVIDUAL RIGHT TO KEEP AND BEAR ARMS

WHEREAS, Article 1, Section 19 of the Alaska Constitution guarantees a
broad individual right and explicitly protects the traditional rights that gun
owners 1in Alaska always assumed were guaranteed; and

WHEREAS, Alaska Senate Joint Resolution 15 would remove any ambiguous
language and strengthen the State®s constitutional protection of the individu—
al"s right to own and to lawfully use firearms and thus clarify to local legis—
lative bodies and to the judiciary a clear intent expressed by the people of
Alaska through a constitutional amendment.

NOW, THEREFORE, BE IT RESOLVED, that the Anchorage Municipal Assembly
does hereby support the passage of SJR 15 and the placing of the clarifying

amendment to the constitution before the voters in the next statewide general

election.
PASSED AND APPROVED by the Anchorage Municipal Assembly this
day of r 1987.
Chairman
ATTEST:

Municipal Clerk

FD/1T
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Constitutional Amendment

Forty-one states currently have an amendment to their state constitution
guaranteeing the right to keep ar.d bear arms.

Because amending state constitutions generally require the approval of the
state"s voters, all action since 1985 has been targeted specifically to 1986,

when the November general elections will provide the opportunity for such

statewide votes.

West Virginia led the way in 1985 by passing H.J.R. 19, providing for a
referendum on a state constitutional guarantee for the right to keep and tear
arms on the ballot. State sportsmen organized to generate grassroots support
and the measure passed by a record 83% margin on November 4.

Delaware is an exception to the general rule in that a constitutional
amendment need not go before the state voters. Instead, it must be approved
in consecutive years by two different legislative sessions. The first pnase of
this process has already been completed — H.B. 554, providing for a Right to
Keep and Bear Arms Constitutional Amendment, was overwhelming approved in
the 1986 legislative session. It will be reconsidered in the 1987 session, and
considering the impressive showing it made 1in 1986 and the fact that pro—

sportsmen candidates fared very well in the November 4 elections, H.B. 554

could well be written into law by the spring.

"Guarantees of individual liberties under federalism have two com—
ponents: the federal Constitution and state constitutions. Since the
Supreme Court has not specifically held that the second amendment
applies to the states, state guarantees on arms serve as an important
bulwark against infringement, for it is the state courts at all levels,
not the federal courts, that finally determine the overwhelming
number of vital issues of life, liberty and property that trouble
countless human beings of this Nation every year."*

Today, forty-one states have amendments to their state constitutions which
guarantee the right to keep and bear arms. In light of the increasing attention
being given to our gun rights at the state level, and because there is a strong
indication that sportsmen increasingly will be forced into court to defend this
right, it becomes critical to have an unequivocal guarantee in each state
constitution to protect sportsmen.

Those states currently without pro-gun constitutional amendments are:
California, Delaware, lowa, Maryland, Minnesota, Nebraska, New Jersey, New
York and Wisconsin.

* from "State Constitutions and the Right to Keep and B Arms,™ by Robert Dowlut and Janet
Knoop; Oklahoma City University Law Review (Volume 7, Summer, 1982).
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HOUSE JOINT RESOLUTION NO. \%
(By Delegate J. i-iartiu and Delegate Carmichatl )
(Introduced __ February 21, 1985 ; referred to the
Committee on Coustxtutionai nevip ,on )

Proposing an amendment to the Constitution of the State of
West Virginia, amending article three thereof by adding
thereto a new section, designated section twenty-two,
relating to the right of a person to keep and bear arms;
numbering and designating such proposed amendment; and
providing a summarized statement of the purpose cf such
proposed amendment.
Resolved by the Legislature of West Virginia, two thirds
of all the members elected to each House agreeing thereto:
That the question of ratification or rejection cf an
amendment to the Constitution of the State of West Virginia
be submitted to the voters of the State at the next general
election to be held in the year one thousand nine hundred
eichty-six, which pror™c«* ;ndment is that article three
thereof Dbe amended = .. ding a new section, designated
section twenty-two, to read as follows:
ARTICLE 111. BILL OF RIGHTS. =
S22. Right to keep and bear arms.
A person has the right to keep and bear arms for the
defense of self, family, home andstate, and for lawful

hunting and recreational use.
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Resolved further, That in accordance with the provisions
of article eleven, chapter three of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
such proposed amendment 1is hereby numbered "Amendment No. 1"
and designated as the "Right to Keep and Bear Arras
Amendment*®" and the purpose of the proposed amendment 1is
summarized as follows: "To allow a person to keep and -hear
arms for defense of self, family, home and state and for

recreation."

NOTE: The purpose of this resolution is to guarantee a
person the right to keep and bear arms.

Section twenty-two is new; therefore, strike-throughs
and underscoring have been omitted.
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National Rifle Association of America
1600 Rhode Istand Avenue. N.W.
Washington.D.C. 20036

Office of'the
General Counsel December 28, 1987

Joe Geldhof
Assistant Attorney General

2579-4 Douglas Highway
Juneau, Alaska 99801

Dear Mr. Geldhof:

Mr. Ross requested that 1 respond to your inquiry on the
decision to amend article 1, 816 of the Maine Constitution.

Article 1, 816 has been amended to guarantee that "Every
citizen has a right to keep and bear arms; and this right shall
never be questioned." The Jlanguage "for the common defense" was
deleted.

The people amended the constitution because they were
displeased with the language in State v. Friel, 508 A.2d 123 (Me
1986), holding that the right to bear arms 1is limited to the

common defense wunder article 1, 816. The court could have
limited its decision to holding that a conv.cted felon may be
prevented from bearing arms. It chose to ignore favorable case
law from Arkansas and Tennessee on the interpretation of "common
defense"™ language and instead cited a Massachusetts case which
judicially repealed the right to bear arms. Dowlut & Knoop,

"State Constitutions and the Right to Keep and Bear Arms," 70kl
City Univ. L. Rev. 177 (1982), discusses the various state
constitutional guarantees.

Please feel free to contact this office 1if you have any
qguest ions.

Sincerely,

Robert Dowlut
Deputy General Counsel
RD:sep
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T r-Defendant was convicted in the Superi—
or Court, Sagadahoc County, of two counts

_ of possession of firearm by a felon. The

Supreme Judicial Court, Glassman, J., held
“that: (D) statute prohibiting possession of
firearms by convicted felon did not violate
Federal or State Constitutions; (2) evidence
- of revolver was admissible as seized in the
"course of a search pursuant to "a valid
warrant; () defendant"s statement after
"arrest but prior to ireceiving IVIIfAN0a
warnings concerning location of shotgun
was not pursuant to custodial gquestioning
and was admissible; and (@) evidence of
defendant™s prior conviction was properly
.admitted to establish element of offense.

- “Affirmed. "ewfi: - r;

L Weapons <=1 ““\ *_
" "Second Amendment of the United

States Constitution operates as a restraint

for the common defense. 15 MJLS.A.
8393; MJLS.A. Const. Art 1, 816.

4. Searches and Ceizures *=193

A defendant who seeks to challenge
" the legality of a search or seizure conduct—
ed under a properly issued and executed
warrant has the burden of proving the

illeplity.  \ s S

- e e et e

5. Crlmlnal Law «>3%. 6(4)

Defendant who, at suppression hear—
ing, conceded that in an unrelated case,
legality of search was upheld, and who
presented no evidence to support challenge
of legality of search failed to prove that
evidence of revolver found during search
should have been suppressed. .-

6. Searches and Seizures <=>121 m"-j—
Search warrant based on affidavit stat—
ing that information about gun in defend—
ant®s possession was acquired during
course of previous search of apartment 13
days earlier in an unrelated case by officer
who had probable cause to believe that the
firearm was stll there, was not based on
stale information and evidence obtained
pursuant to the warrant was not required

tobesuppressed “1xx iUJcuiu

7.Criminal Law <414 © XUh-XX
M- Poliice officer"s testimony that, at time

solely on the power of the national govern— . arrest, he handed defendant copy of

ment and does not restrict the power of the
states to regulate firearms. U.S.C.A.
ConstAmend. FJW . .

2. Weapons «=1 w7

arrest warrant and warrant for search of

defendant®s apartment and defendant stat—
ed that Shotgun belonged to another sup—
ported finding that after arrest of defend—

clared by the State Constitution is limited
by its purpose that arms may be kept and
borne for the common defense and does not
prevent the legislature from determining
that common defense would not be served
if a convicted felon possessed firearm in
absence of permit. MJLSA. Const Art 1,

g16.
3. Weapons <*=1 - B

gate defendant or by his conduct engage in
functional equivalent of interrogation of
defendant, although defendant alleged that
after placing defendant under arrest, police
officer had questioned him concerning loca-.
tion of shotgun, in response to which de—
fendant answered.

8. Constitutional Law *=266(4)
Admission into evidence of certified

Statute prohibiting possession of fire— copy of defendant®s judgment and convic—

arm by convicted felon does not violate
constitutional right to keep and bear arms

tion of larceny from ti person in defend—
ant"s trial for illegal possession of a weap-
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on did not deprive defendant of due pro—
cess, where defendant declined to stipulate
to his conviction of a crime punishable by
imprisonment of one year or more or failed
to suggest another method by which the
fact of his conviction could be admitted
without indicating nature of offense, as
defendant®s prior conviction of crime pun—
ishable by one year or more of imprison—
ment was an essential element of the of—
fense and had to be proven by State. 15
MJLSA 8393, subd. 1; U.S.CA. Const.
Amend. 5. 'im WX

—eo e

9. Criminal Law «=369.2(1) ti.-./ru
??":Where itisan element of the offense,
evidence of prior conviction is highly rele—
vant and not excludable under any rule.

Rules of Evid., Rules 401, 403. a
10. Criminal Law §<fr1172.1(3) Tl

J - Trial court's instruction denning con—
trol in terms borrowed from definition of

constructive possession constituted harm—
less error, if any, where "the instruction

closely paralleled instruction proposed by

defendant and where firearms were proven

to be inpersonal residence of_defenaant for

an extended period of time and the court™s

instruction directed jurors®™ attention to

whether defendant was aware of presence

of firearms and had ability to reduce them

to physical possession...j,;— W* * 1j

e i D
11. Criminal Law «=38 ,

<" mh I though illegal possession or control

of firearm prior to defendant 3 involvement

in fight did not preclude competing harms

defense for defendant 3 conduct following

fight, jury"s finding that defendant pos—
sessed or controlled gun prior to fight ren—
dered competing harms defense inapplica—
ble. o 2.

Geoffrey Rushlau, Asst. Disti Atty. (oral—
ly), Bath, for plaintiff.
1. AtadoaurtctaiEspgoosssiondfadoagn
aYadmtTtAgst12 1983 ynesdsTesasd by
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Andrews B. Campbell (orally), and Den —
nis Eugene Friel, pro se (orally), Bowaoin-
ham, for defendant

mBefore NICHOLS, ROBERTS, WATH-

EN and GLASSMAN, JJ.

GLASSMAN, Justice.

. Dennis Friel appeals from the judgment
of the Superior Court Sagadahoc County,
entered on a jury verdict of guilty on two
counts of possession of a firearm by a
felon in violation of 15 MJLSA. &393
(1980 & Supp.1985-1986). On appeal, the
defendant contends that section 393 on its
face and as applied in this case violates the
United States Constitution, amendment Il
and the Maine Constitution, article I, 816
and that the trial court erred in numerous
evidentiary rulings and in its instructions
to the jury, ifFor the reasons hereinafter
set forth, we.affirm the judgment. .-

"In September 1983, the defendant was
indicted for the fllegai possession of a shot—
gun on.or 3bout July 23, 1983, and of a
revolver on or about August 25, 1983.1
From the evidence submitted at trial the
Jury rationally could have found the fol low—
ing facts: In 1958 the defendant was con—
victed of larceny from the person, 17 MJL
SA. 82102 (1964) (repealed 1975), and the
court imposed a two-year suspended sen—
tence. The defendant has never applied for
a permit to possess a firearm. ~

> Patrick Lane owned a 12-gauge shotgun.
In May, 1983, Lane borrowed $50 from the
defendant and advised the defendant he
would deliver the shotgun to the defendant
as collateral for the loan although the de—
fendant had not requested that he do so.
Lane left the shotgun in a closet at the
defendant 3 home while the defendant was
absent On July 23, 1983, the defendant
was involved in a fight with two brothers
named Alexander at a store located on the

apeaTatd tteEates
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floor below the defendant"s apartment
The defendant suffered an injury t hi3
right eye. The Alexanders threatened to
leave and to return with guns. After the
Alexanders had departed, the defendant
went to his apartment, loaded the shotgun,
went outside, and fired a shot into the air.
He continued to stand outside holding the
gun until the police arrived. Some days
after this incident. Lane came to the de—
fendant 3 apartment, paid his debt and re—
covered the gun. - ,.i <.... .

*e0n August 12, 1983, Loren Herrick, a
deputy in the Sagadahoc County Sheriffs
Department, participated ina search of the
defendant”s apartment and observed a 257
magnum revolver located on a window sill
or shelf above the bed iIn the master bed—
room. There were cartridges in the gun.
On August 25,1983, Herrick participated in
a second search of the apartment and ob—
served the revolver in the same location.
The officer took possession of the revolver
and later on the same day obtained posses—
sion of the shotgun owned by Lane. eomm

aoss); State V. Samie, 116 naL 83, 364

convicted of any crime punishable by one
year or more imprisonment shall not “6wn,
have in his possession or under his control
any firearm" unless he obtains a permit*
Section 393(2M6) establishes the conditions
and procedures by which a convicted felon

may obtain a permit

[1] The second amendment to the Unit—
ed States ConstitutionJ is simply inapplica—
ble to the instant case. This amendment
operates as a restraint solely upon the pow —
er of the national government and does not
restrict the payer of the states to regulate
fireams. MIIIEr V. €Xas, 153 u.s. s3s,
538, 14 S.Ct. 874/875, 38 LEd. 812 (18%4);

Presser v. [llinois, »116 uiz. 252, 265.. 6
Quilict

S.Ct.. 580, 29 HEd ._615 (1886);

V. V|Ifa88e58?Morton GIOVe, 695, Fani 261"

269-70 (7th Cir.1982), CEM. denled, 464 U.S.

sﬁ& 184 S.Ct. 194, 78 L2Ecl2d 170 (1983);
nite

States V. "Kozerskl, *si8 F-supp.

1082, 1090 (D.N.H.1951), a]rfd dme ., 740
F.2d 952 (ist Cir.1984), CEIt Oe

nieg -
H. — , 105 S.Ct., 147, 83 LEd.2d 86

=The jury found the defendant guilty on  AJJd 630 (1976) (mem.). =J 7%=
both counts. - = e -

Yl } * T/ [2) We turn then to examine the Maine

wmH. ehiesii.sS constitutional provision. Article 1, §16

-siThe defendant contends that 15 MJLS.A.
8393 (1980 & Supp-1985-1986) on its face
and as applied in this case violates the
second amendment of the United States
Constitution and article I, 816 of the
Maine Constitution and accordingly the in—
dictments must be dismissed. - We dis—
agree. Section 393 restricts the possession
of firearms by a convicted felon. Section
393(2) provides that a person who has been

2. INEN s=t10n33B0D) rovice

Nc par=on wWo s lkbean anacted afFany
ane uta e bredhFteUTtiesSicees e
Si=te of Mdaee aay dtea st Wi B
purErEdie by o' yearranoae nopEoa
nataanyatte anevwid wes cotmie
Ehnthrtrelsee dfacearoasa s veaesponar ol
' afire=mnmasss saeEr=0) et b anacket
IohofF Titke 12, dsosex319. s oot 1H
dailon haenbspossssonaucer s
atnd any fmreEarmuniessa dnapas=son b=
dot=amaedapmnmituca Tss=ecton Far e

Ppoarpssss dF s s ixactao) apar=ond il kb=

provides: Vv J;i.-

; Every citizen has a right to keep and
bear arms for the common defense; and
. this right shall never be questioned. -

The right declared by section 16 i3 limited
by its purpose: the arms may be kept aEF
borne ".for fthe commaqn defense.”” =Ll
Commonweaft V. Davis, 369 wass. sss,
887-88. 343 N.E.2d 847, 848-49 (1976) (in—
terpreting “Common defense ™ as

“deenmead lae kbaan anvactaed oo e ac
— daea aadta fadagofgillss/rby a
- (ll,..(‘(!'l'IHB._' .’_Bi‘_"] - -
A adkEtion afF &0 9 iEEto) oHatiEs a
CB=sssC Crime. § 393(8).

|* x%

3. US Gost; anad Il poadss
Avdll reg EBEserl Mt = gress=sasy o
e s rityydfF a fieeStete e cdr e
paEpie O lap ad = Ams dalll roc ke

(@ g guso]
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“pomtfing] to service_in a broadly baaed,
organized militia’); otate V. MC mnon
153 Me. 15, 21-22, 133 A~d 885, 888-89
(1957) (“Common defense" does not include
hunting). —ats..xx

Tbe constitution also provides for an ex—
press grant to the Leglslatur of “full p

r to make and estab |sh ﬁ Jeasona%e
ava an reﬂglatlon 0r the 0erense and
benefit 0F te -people of h|s State, not
repugnant to this Constitution.”” Me.
Const, art IV, pt 3, 81 (emphasis added).
The Legislature, by its enactment Ol sec—
tion 393, reasonably determined that the
common defense would not be served if a
person, who by the commission of a felony
had demonstrated a dangerous disregard
-for the law, possessed a firearm in the
absence of a permit Cf. State v. Vainio,
466 A-2d 471, 476 (Me.1983) (“'demonstrated
their unfitness to be entrusted with dan—
gerous Weapons") Cert deni , 467 U.S.
204,104 S D(L2d 344 (194);
§tatev Heaf& 382 Al 20, 295 (le.1978)
(“"obvious Ieglslatlve purpose of deter—
rence”).

[3] The defendant contends that the
Legislature may not make this determina—
tion and points to the language in article I,
816 guaranteeing the right to “fejvery
citizen”"and providing that "this right shall
never be questioned.” We note that courts
in other states with similar language in
their constitutional provisions guaranteeing

4. Bristow \sState, 418 So2d 927. 930 @ a0 m

CAPISRY) (faeayadatzsl steae adiatayg
postearon 0] Eissay People v. Blue. 190 colio

.95. 102-103, 544 Nad 385. 39091 (1975) (The

il kel Fog estiot serepdriabs
posessionofFfire=ar) Slate v Amos. 343 saixd
166, 167-68 (Lal977) (esdh dtiz=i st=ate=

- prdridits posession ofF five=sm) Sheppard v
State. 586 SWA 500 CTacCrirliAlon)
(Oway ata=aat s=erre ad idts possession
Ffireanevay/ fiorwesicaoy State \ Tuily,
198 &N 605. 89 ?2d 517 (1939) Cthe irdinvad
L= dozert. steactepdeidits posession 0l gis
«Bb

5 naddito) ottecessdied mn 4, aats
Fae rgessd slbossioesad on steteco sttt
txrvEl laegpadlesr ans roASIo s s Ees
naltagillesd S o s pos=sa g afiresarmn
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the right to keep and bear arms have re—
jected challenges, based on those provi—
sions, to state statutes restricting or deny —
ing the possession of firearms by convicted
felons.4 The constitutional guarantee must
be interpreted in its entirety and in light of
itspurpose. We find nothing in the statute
itelf or in the facts of this case thac in—
fringes upon the purpose. We hold there—
fore that 15 MJLSJL &393 on its face and
as applied in the instant case does not
violate article 1, §16.* [ .

F3»-s"v. erts"vvs"CL
eWe next address the defendant®s conten—
tion that his motion for the suppression of
the revolver from evidence was erroneous—
ly denied. ;The police seized the revolver
on August 25, 1983, during the course of a
search pursuant to a warrant.--In his mo —
tion the defendant contended that probable
cause for the August 25 search was based
on information acquired by Deputy Herrick
during the course of an allegedly illegal
search of his apartment in an unrelated
case on August 12, 1983, and further con—
tended that the affidavit on which the war —
rant was based did not support probable
cause because it rested on this “Stale””in
formation. -At the suppression hearing on
hi3 motion, the State offered the August 25
warrant, affidavit and inventory. No Bvi—
dence was offered by the defendant After
receiving the exhibits and hearing legal

#e llbvwagcs=s Landers v. State, 250 ca

501, 209 S~2d 707 (A9s3): State v. Cobb. 428
So2d 935 Lavappi1ssd); State v. Williams, 358
So2d 943, 946 (La19rs); Carfield \« State. e49
P2d 865 (WAo1se?). See also Stale s Noel 3
ArizAp 313. 414 PId 162 (1966) GE=ar e o
Hats caonvictaed Eilos posessag a st
Eary v. Commonwealth, 659 s\w2d.198 <y
1953) GEeEare pdiidits aonvicted Blospos 7
sesargabaag oy State e Cartwright, 246 ar
120. 418 P2d Q@965), =awdenied. 386 US.
937, 87 &CL_961. 17 LEATAI 810 (1967) G=aree
Edriatsonvicted Bl s posesa gaco el
adk= fire=ar Cf. Slate v. Rascon, 110 A=
338, 519 P2d 37 (1974 @@@ditaon =t xdoa
tioaTuacafmeEanucer Fsond does
rotvadiEtestEieaos antica - iy tofan ol —
\adLel atiz=i ol ans)
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m'lj|&s

argument, the court denied the motion to
Suppress.

m[4,5] A defendant who seeks to chal—
lenge the legality of a search or seizure
conducted under a properly issued and exe—
cuted warrant, has the burden of proving
the illegality. Otate V. Rand, 430 A-2d eos,
817 (Me.1981). In essence, the defendant
contends that the August 12, 1983 search
was illegal and therefore that the August
25 search resting on Deputy Herrick"s oh-
;eserrations on August 12 is also illegl.
.. Since the defendant concedes that the Su—
perior Court, acting* in the unrelated case,
" upheld the legality of the August 12 search
and since the defendant presented no evi-
; dence at the suppression hearing, the de-
-fendant failed to meet his burden of proof
,, as to this contention. 1,dlIS wi( .

—[6] Nor is there merit in the defend—
ant 3 contention that Deputy Herrick 3 affi—
Jefar.- .~ davit does not support probable cause be—

m rf]- cause itwas based on "stale””infor—
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le
mation. In Otate V.SOV\/IIHG ,"363 AJId 739
(Me_1976), we stated that whether past cir—
cumstances disclose a probable cause that
isstll continuing at the time of the request
for a search warrant is not determined
merely by the passage of time, but may
also depend upon the circumstances of each
case. :Accordingly, we refrained from pre—
scribing a €I € rule fixing a mandatory
maximum time within which a search war-
rant must be sought after the occurrence
OJ events relied on to show probable cause.
| . at 742. -In the instant case, considering
the circumstances, including the kind of
criminal activity involved, the nature of the
property to be seized, and its location, it
was not error to conclude that thirteen®
days after first seen in the defendant"s
home there was probable cause to believe
that the firearm was dtll there.-~Accord-

V. State, 250 ca
Sum s Cobb, 428
Cate \» Williams, 358 -
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datsowddies
— PE—— The defendant 3 next contention raised
) for the first time on this appeal is that the

Superior Court erred in denying his motion

ingly, the court properly denied the defend-

to suppress his statement of August 25,
1983, and the evidence obtained by use of
that statement because the conduct of the
police constituted the functional equivalent
of custodial questioning without giving hip
the warnings provided in Miranda V. Arl-
Z0na, 384 U.S. 436, 86 S.Ct. 1602, 16
LE<L2d 694 (1966 ) . - 1 -eo*

Under M"anda, the State may not use
statements of a defendant "stemming from
custodial interrogation of the defendant un—
less it demonstrates the use of procedural
safeguards effective to secure the privilege
against self-incrimination.”” at 444, 86
S.Ct at 1612. B R

[Tlhe tenn ““interrogation” undei Mi.

[anda refers not only to express ques—

tioning, but also to any words or actions

on the part of the police (other than
...those normally attendant to arrest and

.custody) that the police should know are

reasonably likely to elicit an incrimina—

ting response from the suspect.

Rhode Island v. Innis, 446 u.s. 201, 301.
100 S.Ct. 1682, 1689, 64 LEcL2d 297 (1980).
See State V. Estes, 418 ard 1108, 1111
(Me.1980). When a defendant, has given a
statenent in the absence of MIranda warn—
ings, the State bears the burden of proving
by a preponderance of the evidence that
the warnings were not required. OLate V.
Longre , 483 A.2d 725, 730 (Me.1984). The
ruling of the trial court on the defendant®s
motion to suppress will be upheld if the
record™provides rational support for the
court"s determination.-.I0l. .U -

Contradictory  testimony concerning
questioning of the defendant was present—
ed at the hearing on the defendant®s mo —
tion. Deputies Herrick and Ackerly testi—
fied that they were the*only officers
Jpresent when Deputy Herrick arrested the
.defendant on the present charges. At the
time of the arrest, Herrick handed the de—
fendant a copy of the arrest warrant and
the warrant for the search of the defend—
ant"s apartment After reading the search
warrant the defendant stated that the
shotgun belonged to Patrick Lane. The
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defendant testified, however, that after - VL .-

placing the defendant under arrest and Finally, we address the defendant3 con—
handing the defendant copies of the war — tention. that the trial court committed re—
rants, Herrick had questioned the defend— versible error by its instructions on the

ant concerning the location of the shotgun,
and the defendant had stated It was no
longer at the defendant®s home because
Patrick Lane had picked it up sometime
before.

_[7]1 On the evidence before it, the trial
court was warranted in concluding that
after the arrest of the defendant Deputy
Herrick did not actually interrogate the
defendant or by his conduct engage in the
functional equivalent of interrogation of
the defendant

The defendant next contends that the
court erred inadmitting into evidence, over
the objections of the defendant a certified
copy of the 1968 judgment and conviction
of the defendant for larceny from the per—
son. Prior to the submission into evidence
the trial court twice suggested that the
defendant stipulate t his conviction of a
crime punishable by imprisonment of one
year or more without indicating the nature
of the offense. The defendant declined to
stipulate and failed to suggest any other
method by which the fact of his conviction
could be admitted without indicating the
nature of the offense. On appeal the de—
fendant contends that, the admission into
evidence of the document and in particular
of the exact nature of the conviction de—
prived him of due process. We find no
merit In this contention. -jv-
-m; m " f*y

[8,9] The State was required to prove
as an essential element of each count that

definition of "control™ and on the compet—
ing harms defense. We must read the jury

instructions in their entirety to determine if

they are adequate. gtate V. Perr%(, 486
A22d 154, 156 (le.1985); otate V. Sapiel,
432 A™d 1262,1270 (Me.1981).

-1 Definition of control: 15 was.a.
8393(1) provides that a convicted felon
shall not “own, have in his possession or
under his control any firearm.” The Maine
Criminal Code does not define “Control.””
In the instant case the trial court defined
"control””in terms borrowed from the defi—
nition of "constructive possession™ that we
have employed when reviewing sufficiency
of the evidence challenges to _conyictions
for Dossession of contraband. 98¢ State V.
ambert, 3 Ard 707, .711 (Me.1976);
tate v, Geﬁ3 IS, 282 A-2d 173, 178-80 (lle.
1971), Cert cenled, 406 us. o949, 92 s.ct..
2047, 32 LHd.2d 337 (1972). We note that
the defendant 8 first proposed instruction
defining "control," filed on the second day
of trial, closely paralleled the instructions
in fact given by the court and differed
from it only marginally. _Given the fact
that both firearms were proven to be in the
personal residence of the defendant for an
extended period of time, the court's instruc—
tions appropriately directed the jurors® at—
tention to whether the defendant was
aware the firearms were there and had the
ability, without restriction, to reduce them
to his physical possession. In the circum—
stances of this case any shortcoming in the
court®s instruction on “‘control® "was harm—

less. ;

Competing harms defense; over- the- -

State 3 objection the court instructed the

the defendant had been convicted previous— jury on the competing harms defense on

ly of a crime punishable by one year or
more of imprisonment. 15 M.R.S.A.
8393(1). As an element of the offense the
evidence of the prior conviction was highly
relevant and not excludable under any rule.
S W.R.EvitL 401, 403.

Count I involving the July 23 incident. Sec
17-A MJ1S.A. 8103(1) (1983). The court
further instructed the jury that it should
not consider the competing harms defense
"If the State has satisfied you that prior to
the fight in the store Mr. Friel had already
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possessed or controlled. the shotgun i,
and that he had previously been convicted
of a felony.”” The defendant objected to
the instruction, contending that possession
or control prior to the fight in the store did
not preclude the competing harms defense.

ting harms defense is inapplicable. See

tate V. Kee, 208 a-2d 384, 386 (Ve.1979)
(the competing harms defense requires
"imminent physical harm”that is shown as

a fact to exist).

Wehave carefully examined the defend—

[11] The defendant is correct that pos— ant3 remaining contentions and find them

session or control of a firearm prior to the
fight in the store does not preclude the
ch[ﬂpeting harms defense for his conduct
0

OWING the fight. “The indictment, how—

ever, "charged the defendant with posses-
_sion or control 0N OF ahout July 3. If the
jury found the defendant did not possess or
control the gun prior to the fight in the
store, then under the instructions as given
itmight find his conduct after the fight to
be justified. .If, however, the jury found

mihe defendant in -fact possessed or con—

trolled the gun prior to the fight, the com-
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Judgment affirmed.
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ANALYSIS OF
PROPOSED WEST VIRGINIA CONSTITUTIONAL
GUARANTEE TO KEEP AND BEAR ARMS

A person has the right to keep and bear arms for the
defense of self, family, home, and state, and for
lawful hunting and recreational use.

This proposal explicitly protects the traditional lawful
rights that gun owners assumed were guaranteed in West Virginia.

A Person

The proposed amendment guarantees an individual right.
Nevertheless, a person in a high risk category would not enjoy
this right. That, e.g., felons, minors, and the mentally infirm
are treated differently has gained such universal acceptance
that commentators mention only 1in passing that such persons do
not enjoy the full benefits of this right. Dowlut & Knoop,
State Constitutions and the Right to Keep and Bear Arms, 7 Okla.
City U.L. Rev. 177, 191 & n. 71 (1982).

The Constitutions of 40* states contain a right to bear
arms. These guarantees have not been an obstacle to reasonable
regulation. Statutes prohibiting possession of firearms, e.g.,
by convicted felcns have been consistently upheld. Examples
of such decisions include Carfield v. State, 649 P. 2d 865
(Wyo. 1982); State v. Fant, 53 Oh. App. 2d 87, 371 N.E.2d 588
(1977); State v. Amos, 343 So. 2d 166 (La. 1977); State v.
Cartwright, 246 Ore. 121, 418 P. 2d 822 (1966); Jackson v.
State, 68 So. 2d 850 (Ala. App. 1953), cert, denied 68 So. 2d

853 (1953). Over a century ago a court upheld a conviction
under a statute forbidding selling, giving, or lending weapons
to minors. Coleman v. State, 32 Ala. 581 (1858).

Keep and Bear Arms

The term "arms" refers only to such arms as are commonly
kept by the people. Constitutionally protected arms would
include the rifle, shotgun, and pistol. State v. Kessler,

289 Ore. 359, 614 P. 2d 94 (1980); Taylor v. McNeal, 523 S.W.
2d 148, 150 (Mo. App. 1975); Rinzler v. Carson, 262 So. 2d

661, 666 (Fla. 1972); Peoole v. Brown, 253 Mich. 537, 235 N.W.
245 (1931); State v. Kerner, 181 N.C. 574, 107 S.E. 222 (1921);
State v. Shelby, 90 Mo. 302, 2 S.W. 468 (1886); State v. Duke,
42 Tex. 455, 458-59 (1875); State v. Andrews, 50 Tenn. 165,

8 Am. Rep. 8 (1871).

*In the 1984 elections the voters in Utah strengthened their
present guarantee and the voters in North Dakota added a right
to keep and bear arras to their constitution.



Bombs/ cannorv poison gas and the like are arms which do not
come under the protection of the constitutional umbrella. State
v. Kessler, Rinzler v. Carson, People v. Brown, State v. Kerner,
State v. Shelby, supra.

A person may only keep or bear constitutionally protected
arms. The right to keep arms includes the following:

What, then,is involved in this right of keeping arms?
It necessarily involves the right to purchase and use
them in such a way as 1is usual, or to keep them for
the ordinary purposes to which they are adapted.

The right to keep arms, necessarily involves the right
to purchase them, to keep in a state of efficiency

for use, and to purchase and provide ammunition
suitable for such arms, and to keep them 1in repair.
Andrews v. State, 50 Tenn. 165, 178, 8 Am. Rep. 8,

13 (1871).

The bearing of constitutionally protected arms may be
regulated. Concealed carrying statutes, e.g., are routinely
upheld. State v. Kessler, 289 Ore. 359, 614 P.2d 94, 99 (1980);
Holland v. Commonwealth, 294 S.W. 2q 83, 85 (Ky. 1956); Porello
v. State, 121 Oh. St.280, 168 N.E. 135 (1929); MclIntire v. State,
170 Ind. 163, 83 N.E. 1005 (1908); State v. Reid, 1 Ala. 612,

35 Am. Dec. 44 (1840). Even open carrying for an unlawful

purpose may be prohibited. State v. Dawson, 272 N.C. 535, 159
S.E. 2d 1 (1968). A license may be required to carry a pistol
away from one®s home, place of business, or land. Schubert v.

DeBard, 73 Ind. Dec. 510, 398 N.E. 2d 1339 (Ind. App. 1980).
Carrying a gun while drunk 1is outside the protected boundaries
of the right to bear arms. People v. Garcia, 197 Colo. 550,
595 P. 2d 228 (1979)(en banc). One may not be armed in court,
church, at elections or concerts. Hill v. State, 53 Ga. 473,
476 (1874). Unauthorized parading with arms may be prohibited.
Commonwealth v. Murph/, 166 Mass. 171, 44 N.E. 138 (1896).
Discharging a firearmwithout lawful excuse within the city
limits is not constitutionally protected conduct. State v.
Johnson, 76 S.C. 39, 56 S.E. 544 (1907).

Defense of self, family, home

The lawful defense of self, family, and home has ancient
roots. Halbrook, The Jurisprudence of the Second and Fourteenth
Amendment. 4 Geo. Mason L. Rev. 1, 5 (1981); Caplan, The Right
of the Individual to Bear Arms: A Recent Judicial Trend, 1982

Detroit Col. L. Rev. 789, 794; Dowlut & Knoop, State Constitutions

and the Right to Keep and Bear Arms, 7 Okla. City U.L. Rev. 177,
183 (1982) ; Malcolm, The Right of the People to Keep and Bear
Arms: The Common Law Tradition, 10 Hastings Const. L. Q. 285

(1983).



There is no social interest in preserving the lives and
wellbeing of criminal aggressors at the cost of their victims.
The only defensible policy society can adopt is one that will
operate as a sanction against unlawful aggression. The police
have no duty to protect the individual. Warren v. District of
Columbia/ 444 A.2d 1 (D.C. App. 1981)(en banc). One court
reduced this principle of lav; to the succinct comment that
"there is no constitutional right to be protected by the state
against being murdered by criminals or madmen." Bowers v.
DeVito, 686 F.2a 616, 618 (7th Cir. 1982).

The proposed guarantee is a victims®" rights measure. It
will guarantee that a person may exercise the choice to have
arms to lawfully and effectively resist violent criminal
aggression against self, family, or honme.

Defense of state

During World War 11 the National Guard was activated for
overseas service. In a number of states the armed citizens
were called upon to perform militia duty in an effort to pro—
tect the state and fill the void left by the absence of the
National Guard. The people served in the militia and used
their personally owned firearms to protect the state. See
Dowlut and Knoop, State Constitutions and the Right to Keep
and Bear Arms, 7 Okla. City U. L. Rev. 177, 196-98, 233-35
(1982).

Lawful hunting and recreational wuse

The constitutions of New Mexico, Nevada, and North Dakota
explicitly guarantee a right to have arms for lawful hunting

and recreational wuse. The seminal idea for this right may be
traced to a 1787 Pennsylvania proposal based on experiences
with British game laws designed to disarm the people. Dowlut

and Knoop, State Constitutions and the Right to Keep and Bear
Arms, 7 Okla. City U. L. Rev. 177, 193 & n.72, 73 (1982).

The term "lawful"” was inserted as a matter of superabundant
caution to indicate that hunting and recreational uses may be
regulated by law. Thus possessing a firearm on a game reserve
for the purpose of hunting may be proscribed without infringing
on the right to bear arms. State v. McKinnon, 153 Me. 15, 133
A.2d 885 (1957) .

Conclusion

This legislative history indicates that the legislature is
left with the power to deal effectively with criminal misconduct.
On the other hand, it would prevent the decent people of this
state from being disarmed. State v. Kessler, 289 Or. 359, 614
P.2d 94 (1980); City of Lakewood v. Pillow, "180 Colo. 20, 501
P.2d 744 (1972); City of Las Vegas v. Moberg, 82 N.M. 626, 485
P.2d 737 (Ct. App-. 1971); Glasscook v. City of Chattanooga, 157
Tenn. 518, 11 S.W. 2d 678 (1928); People v. Zenllo, 219 Mich.
635, 189 N.W. 927 (1922); State v. Kerner, 181 N.C. 574, 107 S.E.
222 (1921).
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HOUSE OP REPRESENTATIVES

133RD GENERAL ASSEMBLY

554 MAY 8

HOUSE BILL NC.
AN ACT PROPOSING AH AMENDMENT TO ARTICLE 1 OP THE CONSTITUTION OP THE STATE OF
DELAWARE RELATING TO THE RIGHT TO KEEP AND BEAR ARMS FOR THE DEPENSE OP SELF,
PAMILY, HOME AND STATE. AND FOR HUNTING AND RECREATIONAL USE.

BE IT ENACTED BY THE GENERAL ASSEMBLY OP IHE STATE OP DELAWARE (Two-thlrdS of
all Bombers elected to each House thereof concurring therein):

Section 1. Amend Article | of the Delaware Constitution, by adding
thereto a "Section 20* to read as follows:

Section 20. A person has the right to keep and bear arms for the
defense of self, family, home and state, and for hunting and recreational
use.*

SYNOPSIS

This Is the first leg of a constitutional amendment that explicitly
protects the traditional lawful right to keep and bear arms.

1 of 1
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STATE CONSTITUTIONAL GUARANTEES ON
THE RIGHT TO KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the
right to keep and bear arms.

Alabama; That every citizen has a right to bear arms in
defense of himself and the state. Article I, Section 26.

Alaska; A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article I, Section 19.

Ar izona; The right of the individual citizen to bear arms
in defense of himself or the State shall not be impaired, but
nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article 2, Section 26.

Arkansas; The citizens of this State shall have the right
to keep and bear arms for their common defense. Article 11,
Section 5.

Colorado; The right of no person to keep and bear arms in
defense of his home, person and property, or 1in aid of the civil
power when thereto 1legally summoned, shall be called in question;
but nothing herein contained shall be construed to justify the
practice of carrying concealed weapons. Article 11, Section 13.

Connec ticut; Every citizen has a right to bear arms in
defense of himself and the state. Article 1, Section 15.

Florida; The right of the people to keep and bear arms 1in
defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated by law. Article I, Section 8.

Georgia; The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have the
power to prescribe the manner in which arms may be borne.
Article I, Section I, para. VIII.

Hawai i; A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article I, Section 15.

Idaho; The people have the right to keep and bear arms,
which right shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons
concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while in

possession of a firearm, nor prevent passage of legislation
providing penalties for the possession of firearms by a convicted



felon, nor prevent the passage of legislation punishing the use

of a firearm. No law shall 1impose licensure, registration or
special taxation on the ownership or possession of firearms or
ammunition. Nor shall any law permit the confiscation of
firearms, except those actually wused in the commission of a
felony. Article I, Section 11.

Illinois; Subject only to the police power, the right of
the individual citizen to keep and bear arms shall not be

infringed. Article 1, Section 22.
Indiana; The people shall have a right to bear arms, for
the defense of themselves and the State. Article I, Section 32.

Kansas; The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be tolerated, and the
military shall be in strict subordination to the civil power.
Kansas Bill of Rights, Section 4.

Kentucky; All men are, by nature, free and equal, and have
certain inherent and 1inalienable rights, among which may be
reckoned; *** 7. The right to bear arms in defense of themselves
and of the state, subject to the power of the general assembly to
enact laws to prevent persons from carrying concealedweapons.
Kentucky Bill of Rights, Section |1, para. 7,

Louisiana; The right of each citizen to keep and bear arms
shall not be abridged, but this provision shall not prevent the
passage of laws to prohibit the carrying of weapons concealed on
the person. Article 1, Section 11.

Maine; Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned.
Article 1, Section 16.

Massachusetts; The people have a right to keep and bear
arms for the common defense. And as, 1in times of peace, armies
are dangerous to liberty,, they ought hot to be maintained without
the consent of the legislature; and the military power shall
always be held 1in an exact subordination to the civil authority,
and be governed by it. Massachusetts Declaration of Rights, Part
I, Article XVII.

Michigan; Every person has a right to keep and bear arms
for the defense of himself and the state. Article I, Section 6.

Mi ss issippi; The right of every citizen to keep and bear
arms in defense of his home, person, or property, or in aid of
the civil power where thereto 1legally summoned, shall not be
called 1in question, but +he legislature may regulate or forbid
carrying concealed weapons. Article 3, Section 12.

Mi ssour i; That the right of every citizen to keep and bear



arms in defense of his home, person and property, or when
lawfully summoned in aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed
weapons. Article I, Section 23.

Montana; The right of any person to keep or bear arms in
defense of his own home, person, and property, or 1in aid of the
civil power when thereto legally summoned, shall not be called in
question, but nothing herein contained shall be held to pernmit

the carrying of concealed weapons. Article 11, Section 12.

Nevada: Every citizen has the right to keep and bear arms
for security and defense, for lawful hunting and recreational wuse
and for other Jlawful purposes. Art. 1, Section 11, para. 1.

New Hampsh ire: All persons have the right to keep and bear
arms in defense of themselves, their families, their property,
and the state. Part First, Art. 2-a.

New Mexico: No law shall abridge the right of the citizen

to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other Jlawful purposes, but
nothing herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, in any way,
an incident of the right to keep and bear arms. Article 11,
Section 6.

North Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed; and, as standing armies 1in time
of peace are dangerous to liberty, they shall not be maintained,
and the military shall be kept under strict subordination to, and
governed by, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.
Article 1, Section 30.

North Dakota: All individuals are by nature equally free
and 1independent and have certain inalienable rights, among which
are ... to keep and bear arms for the defense of their person,

family, property, and the state, and for Jlawful hunting,
recreatnal, and other Jlawful purposes, which shall not. be
infringed. Article 1, Sectiog 1.

Ohio: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be kept up; and the military
shall be in strict subordination to the civil power. Article 1,
Section 4.

Oklahoma: The right of a citizen to keep and bear arms 1in
defense of his home, person, or property, or in aid of the civil

power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the



Legislature from regulating the carrying of weapons. Article 2,
Section 26.

Oregon: The people shall have the right to bear arms for
the defence of themselves, and the State, but the Military shall
be kept in strict subordination to the civil power. Article 1,

Section 27.

Pennsylvania: The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned.
Article I, Section 21.

Rhode Island: The right of the people to keep and bear arms
shall not be 1infringed. Article I, Section 22.

South Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed. As, in times of peace, armies
are dangerous to liberty, they shall not be maintained without
the consent of the General Assembly._The military power of the
State shall always be held in subordination to thecivil
authority and be governed by it. No soldier shall in time of
peace be quartered in any house without the consent of the owner
nor in time of war but in the manner prescribed by law. Article
I, Section 20.

South Dakota: The right of the citizens to bear arms in
defense of themselves and the state shall not be denied. Article
VI, Section 24.

Tennessee: That the citizens of this State have a right to
keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of

arms with a view to prevent crinme. Article I, Section 26.

Texas: Every citizen shall havethe right to keep and Dear
arms in the lawful defence of himselfor the State; but the
Legislature shall have power, by law, to regulate the wearing of
arms, with a view to prevent crime. Article 1, Section 23.

Utah: The individual right of the people to keep and bear
arms for security and defense of self, family, others, property,
or the State, as well as for the other Jlawful purposes shall not
be infringed; but nothing herein shall prevent the legislature

from defining the lawful use of arms. Article 1, Section 6.
Vermont: That the people have a right to bear arms for the
defence of themselves and the State -- and as standing armies in

time of peace are dangerous to liberty, they ought not to be Kkept
up; and that the military should be kept under strict
subordination to and governed by the civil power. Chapter |1,
Article 16.

Virginia: That a well regulated militia, composed of the



body of the people, trained to arms, is the proper, natural, and
safe defense of a free state, therefore, the right of the people
to keep and bear arms shall not be infringed; that standing
armies, in time of peace, should be avoided as dangerous to
liberty; and that in all cases the military should be under
strict subordination to, and governed by, the civil power.
Article 1, Section 13.

Washington; The right of the 1individual citizen to bear
arms in defense of himself, or the state, shall not be impaired,
but nothing 1in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article I, Section 24.

West Virginia; A person has the right to keep and bear arms
for the defense of self, family, home, and state, and for Jlawful

hunting and recreational use. Article 111, Section 22.
Wyoming: The right of citizens to bear arms in defense of
themselves and of the state shall not be denied. Article 1,

Section 24.
STATES WITHOUT CONSTITUTIONAL PROVISIONS;

Nine (9) states do not have a constitutional provision on
arms; California, Delaware, Jlowa, Maryland, Minnesota, Nebraska,

New Jersey, New York, and Wisconsin.



N ational Rifle Association of America
Institute for Legislative action
556 Capitol M all. Suite 465
Sacramento. CA 95814
(916) 446-2455

January 6, 1988

Representative Fran Ulmer
1700 Angus Way
Juneau, AK 99801

Dear Representative Ulmer:

It was a pleasure tomeet you on my recent trip to Juneau. lam looking forward
to working with Rupe Andrews this session on the attempt to amend SenateJoint
Resolution 15 and pass it through the Legislature.

Our two goals with this amendment are to: (1) clarify that the Alaska
Constitution guarantees the individual right to keep and bear arms; and (2)
ensure that the state guarantee extend to local municipalities by explicitly
stating that local municipalities may not deny nor infringe upon the right to
keep and bear arms.

There 1is no doubt that this important language is needed in the State of Alaska.
In our meeting, Rupe discussed the April 13, 1983, opinion of Attorney General
Norman C. Gorsuch on the meaning of Article 1, Section 19, of the Alaska
Constitution: "The modern judicial view has increasingly found that the
guaranteed right to keep and bear arms is not an individually protected right,
but rather a collective right which allows the people of the various states to
serve in a militia."

Since the passage of the Morton Grove, Illinois, handgun ban, over 100

communities have attempted to pass similar legislation nationwide. Such places
in the northwest include Seattle, Washington; Eugene, Oregon: and Anchorage,
Alaska. Clarifying that the state guarantee extends to local municipalities will

curtail this movement in Alaska and ensure that state firearm laws will be
enforceable throughout the state on an equal basis.

You asked for information discussing the question of individual versus collective
rights and expressed concern that individual language would create a situation
where certain classes of people (i.e., convicted felons, mentally incompetents,
minors) could now own and possess firearms. The municipality of Anchorage also
is concerned that this language would invalidate certain laws such as those
regulating concealed weapons and proscribing possession of firearms by
intoxicated persons.

There is a plethora of court decisions which should allay these concerns. The
enclosed Law Review 1is very informative and will provide you with some specific
citations (see pages 186-192). I have also enclosed a copy of the decision

handed down in State of Oregon v. Delgado (see page 10, lines 17-21). Other



Representative Fran Ulmer -2- January 6, 1988

pertinent cases which you might be interested in reviewing include Holland v.
Commonwealth. 294 Sw2d 83 (1956), which limits carrying concealed and Eary v.
Commonwealth; 659 Sw2d 198 (1983), which rules that felons may be prevented from

owning Tfirearms. Since both Holland and Eary are from Kentucky, it is important
to note that the Kentucky Constitutional Amendment begins: "AlIl men are, by
nature, free and equal...." The use of the plural of "man" specifically

indicates that what is guaranteed is an individual right.

The most recent decision which is applicable to your questions was handed down by
the North Dakota Supreme Court on November 19, 1987. State v. Rice Hill involved
a felon who was found to be in possession cf a firearm. The court opined that
constitutional rights are not absolute and the right to keep and bear arms is
subject to reasonable regulation. Specifically, they ruled that felons are not
individual citizens and are precluded from the constitutional right of firearm
ownership. You will note that North Dakota®s constitutional language also
specifically refers to an individual right..

The National Rifle Association would like to have SJR 15 amendedto read as
follows:

"The [A well-regulated militia being necessary to the security of a free
state, the] individual right [of the people] to keep and bear arms shall not

be denied or infringed bv the state or any subdivision thereof.”

We would greatly appreciate it if you would consider offering this amendment 1in
your State Affairs Committee at the very earliest date possible.

Please feel free to contact me at (916) 446-2455 or our Legal Counsel, Bob
Dowlut, at (202) 828-6345 should you have any questions or need further

information.

Sincerely,

BJ:bsw
Enclosures
cc: Senator Pat Rodey

Rupe Andrews
Bob Dowlut
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WHY DOES ALASKA, NEED A FIREARMS PRE-EMPTION LAW?

The right to keep and bear arms 1is at the forefront of the
various emotional issues that currently confront our society.
Legislators, judges and bureaucrats at all levels of government
- federal, state and local - are being called upon by citizens
who wish to see this right expanded or restricted.

One wunderlying question is at what level should such

legislation occur. The National Rifle Association has
traditionally believed that the government most representative of
the people 1is best. The explosion over the past few years of

local ordinances that are more restrictive than current state law
has, however, <created the need for the states to pre-empt these
local actions. Such Jlegislation will prevent a hodgepodge of
varying gun laws within a state, and thereby protect the law-
abiding citizen not only from unwitting violation of the law, but
also from arbitrary infringements of his or her rights. Indeed,
in enacting pre-emption legislation, thereby expressly preventing
local governments from infringing the rights of <citizens and
effectively eliminating the need for citizens to undertake costly
litigation to protect their rights, state legislators fulfill
their constitutional duty to protect the rights of citizens.

A state firearms pre-emption Jlaw will guarantee to the
citizens of your state th ?ir right to own and use firearms for
legitimate purposes based on state statutes and federal law.

Federal Law

Many people do not realize the full extent of federal law.
Under the Gun Control Act of 1968 and as amended by the McClure-
Volkmer Amendments (May 19, 1986), anyone convicted of a felony,
adjudicated mentally defective, or addicted to drugs is
prohibited from owning, purchasing or vreceiving or transporting
any firearms or ammunition. The Gun Control Act also bans mail
order sales of firearms by other than federally 1licensed dealers
and requires that the sale of handguns 1is restricted to residents
of the same state of the purchaser and seller.

Federal law also requires persons engaged in the business of
dealing in firearms to be federally licensed. Dealers must



require from all firearms purchasers proof of identity ana
residence, and buyers must sign, under penalty of perjury, a
st«itement certifying eligibility to purchase. Dealers are
required to keep records of all firearms sales and are forbidden
from selling handguns to persons under 21 or rifles and shotguns
to persons under 18. Additionally, dealers are prohibited from
making any sale of firearms or ammunition which would place the
buyer in violation of state or local lav/.

The Hist:orv of Firearms Pre-Emption Legislation

Tho first pre-emption firearms law was passed i1n the late
1960s, when, 1n response to the assassinations and urban rioting
of that, time, a number of localities passed '"gun control™”
measures. Recognizing that these ordinances were based on
emotional response rather than logical efforts to control crinme,
citizens of California and Pennsylvania led the way in enacting
firearms pre-emption statutes. Today, some 15 states have
firearms pre-emption either by statute or by legal precedent
including: Alabama, Arizona, California, Indiana, Maryland,
Massachusetts, Minnesota, New Jersey, New York, North Dakota,
Pennsylvania, South Dakota, Virginia, Washington and West

Virginia.
The Problem Behind Local Firearms Laws

The renewed popularity in passing local ordinances effecting
gun ownership has triggered a great debate over the benefits of
local rule on this 1issue. Clearly, all legislation - whether
federal, state, or local - must be designed to ensure uniform
and nondiscriminatory access to the rights and privileges of the
citizenry as guaranteed by the U.S. and State Constitutions.
Yet, a close look at the passage of the Morton Grove, Illinois,
handgun ban, the most infamous of these local ordinances, proves
beyond doubt that local firearms legislation does not guarantee
this. In passing their ban, the Morton Grove Village Trustees
were acting in defiance of a majority of the village citizenry as
the opponents of the measure greatly outnumbered supporters at
all public hearings on the ban. Morton Grove was acting not to
control crime, which was minimal in the village, but rather to
gain the attention of national media and to create a situation of
harassment for individual firearms owners. Their gimmick worked!
Today, Morton Grove 1is almost a household word and it is
estimated that close to a thousand formerly law-abiding citizens
are now technically "criminals"™ for exercising a right guaranteed
by both the U.S. and the I1llinois Constitutions.

The local intent to harass gun owners and sportsmen, rather
than control crime, 1s even more apparent in the recent actions
of the Friendship Heights (Maryland) Township. This ¢t .ny



conununity on the outskirts of Washington, D.C., originally
attempted to ban possession of all handguns. The Montgomery
County Council refused, however, to consider the proposal because
it was a clear violation of the Maryland State Firearms Pre-

Emption Statute. Friendship Heights then attempted to subvert
state law by passing a complete ban on possession of all
ammunition. Possession of ammunition for self-defense would have

been outlawed, and anyone passing through Friendship Heights with
a single bullet could have been subject to arrest and conviction
- a $500 fine for the first offense and up to six months in jail
for the second offense.

The attempted F.H. bullet ban was defeated by the county

council; Montgomery County, nonetheless, ultimately passed an
ordinance which will prohibit the purchase of ammunition unless a
firearnm registration certificate is produced, although
registration is not required in Maryland. While Councilman David
Scull <claims it 1is a symbolic step toward gun <control at the
state and federal level, in reality, this ordinance "is an
abysmal waste of governmental e y ' 0 he respect
without which law is a husk." (Thé V\fa%hln@sféﬁ dTﬁne, June 20,
1983)

In response to this ban and other similar restrictive
ordinances, a number of local jJurisdictions have gone in the
opposite direction and vrequired all individuals or household
heads to own a firearm. The NRA does not condone these mandatory
ownership ordinances because we believe it 1is an individual”®s
choice whether or not to possess a firearm.

How Can Pre-Emption Help?

Local firearms legislation serves only to <create a crazy
quilt of laws, resulting in gun owners running the risk of
arrest, prosecution and confiscation of personal property for
unwitting violation of 1local 1law by transporting a gun for
sporting or other legitimate purposes across <city or county

lines. Such legislation clearly interferes with the "unifornm
application of laws"™ as <citizens from one city are treated
differently from citizens of another. Such legislation also puts

an undue burden on the nation®s 28 million hunters and 7 million
competitive shooters who would be required to know the firearms
laws of each various city and county they may pass through on
their way to hunting areas or shooting matches.

We are greatly concerned by this eruption of hostile camps
of "pro-gun"™ and "anti-gun" localities in states who do not have
firearms pre-emption legislation. A state firearms pre-emption
law will curtail this movement and ensure that state law will be
enforced uniformly through the state on an equal basis.
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Firearms Preemption Legislation

Some thirty states have some iorm of preemption, either by state statutes or
judicial ruling.

The NRA continues to recognize preemption as the major legislative safeguard to
prevent local anti-gun action and to guarantee all citizens their right to own and
use Firearms for legitimate purposes. For this reason, enacting firearms
preemption in those states without this legislative safeguard remains the top
legislative priority of this Division. In the 1986 legislative session, preemption was
introduced in some 13 states and was signed into law in Mississippi, Tennessee,
South Carolina, Rhode Island, and Delaware (strengthening existing language) and is
expected to be approved by the Michigan House of Representatives on December
9. In addition, in New Mexico, voters approved a referendum adding firearms
preemption to the state constitution.

The right to keep and bear®arms is at the forefront of the various emotional
issues that currently confront legislators, judges and bureaucrats at all ievels of
government. While the NRA has traditionally believed that the government most
representative of the people is best, the recent popularity of restrictive local
ordinances has created the need for the states to preempt such action. Local
firearms legislation:

* creates a hodgepodge of varying gun laws within a state and gun owners
run the risk of arrest, prosecution and confiscation of personal property
for unwitting violation of local law;

* interferes with the "uniform application of laws"™ as citizens from one
city are treated differently from citizens of another;

* puts an undue burden on the nation"s 28 million hunters and 7 million
competitive shooters who would be required to know the firearms laws
of each various city and county they may pass through in their travels.

The first preemption firearms law was passed in the late 1960s, when, in
response to the assassinations and urban rioting of that time, a number of localities
passed "gun control” measures. Recognizing that these ordinances were based on
emotional response rather than logical efforts to control crime, citizens in
California and Pennsylvania led the way in enacting firearms preemption statutes.

The renewed popularity in passing local ordinances effecting gun ownership
has triggered a great debate over the benefits of local rule on this issue. Clearly,
all legislation — whether federal, state, or local - must be designed to ensure
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uniform and nondiscriminatory access to the rights and privileges of the citizenry
as guaranteed by the U.S. and state constitutions. Yet, a dose look at the passage
of the Morton Grove, Illinois, handgun ban, the most infamous of these local
ordinances, proves beyond doubt that local .firearms legislation does not guarantee
this. In passing their ban, the Morton Grove Village Trustees were acting in
defiance of a majority of the village citizenry, not to control crime, which was
minimal in the village, but rather to gain the attention of national media and to
create a situation of harassment for individual firearms owners.

In response to this ban and other similar restrictive ordinances, a number of
local jurisdictions have gone in the opposite direction and required all individuals or
household heads to own a firearm. The NRA does not condone these mandatory
ownership ordinances because we believe it is an individual®s choice whether or not
to possess a firearm. Further, we are greatly concerned by this eruption of hostile
camps of "pro-gun"™ and "anti-gun" localities in states who do not have firearms
preemption legislation.

Some have raised the question that by vesting sole authority to enact firearms
laws with the state, there is greater risk of having restrictive laws passed at the
state level. This simply is not the case. States already have the power to pass such
restrictions and if the political climate was not favorable to sportsmen, they would
do so whether or not preemption was already in place. Fortunately for the gun
owner, we have been able to fend off movements toward restrictions in all states
over the past several years.

A state firearms preemption law will curtail this movement and ensure that
state law will be enforced uniformly throughout the state on an equal basis. Indeed,
in enacting preemption legislation, thereby expressly preventing local governments
from infringing upon the rights of citizens and effectively eliminating the need for
citizens to undertake costly litigation to protect their rights, state legislators
fulfill their constitutional duty to protect the rights of citizens.
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SUBSTITUTE FOR

SENATE BILL NO. 748

(As Passed the Senate June 5, 1986)

A bill to prohibit local units of government from providing
for certain restrictions on the ownership# use# and possession of
pistols# firearms, and ammunition for pistols or firearms.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. As used in this act:

(@ "Local unit of government"” means a city# village# town-
ship, or county.

(b) "Pistol" means a pistol as defined 1in section 222 of Act
No. 328 of the Public Acts of 1931# being section 750.222 of the
Michigan Compiled Laws.

Sec. 2. A local unit of government shallnot impose special
taxation on# enact any ordinance or regulation pertaining to#
or regulate in
any other manner the ownership# registration# purchase# sale,

transfer# transportation# carrying, or possession of pistols or

other firearms# ammunition for pistols or other firearms# or



1 components of pistols or other firearms, except

2 provided in state or federal law.

01109*85 ** (S-2) Final page.



IH GENERAL ASSEMBLY
.U e
*JANUARY SESSION, A.D. 1986

AN ACT

RZLATINC TO FIREARMS

"es

Introduced By: Senators Sabatini, Viesner, Acciardo, Killer and
Marciano
Date Introduced: Inarch 4, 1986
Referred To! Senate Committee on Judiciary
It is enacted by tbhe General Assembly as follows I

1 SECTION 1. Chapter 11-47 of the general lavs entitled, "Criminal
2 Offenses" is hereby amended by adding tha following sectionx
3 11-47-58. Firearms - State Pre-Emption# - The control of fire-

4 arms, ammunition or their component parts regarding their ownership,

5 possession, transportation, carrying, transfer, sale, purchase,

pur-

6 chase delay, licensing, registration and taxation shall rest solely

7 with the state, except as otherwise provided in this chapter.

oo

SECTION 2. This act shall take effect upon passage.

DL685/SUB A



FIREARMS-RELATED ACCIDENTS

According to the National Safety Council (NSC), there were some 1,600 accidental
gun-related fatalities in 1985, and firearms accidents ranked seventh among types of
accidental deaths, as they have for several years. (Accident Facts, 1986, pp. 6-7.) There
is, however, a problem with the NSC ranking, since it is based entirely upon how one
combines the various specific subcategories of the types of accidents. The more detailed
breakdown supplied by the NSC (p. 12), using the latest official figures — those for 1983
— would suggest that unspecified firearms could rank 11th, shotguns 24th, and handguns
27th. In order, the official list of accidental death categories would read: motor
vehicle; falls; conflagration; other and unspecified drowning, submersion; inhalation and
ingestion of food, other object; poisoning by solids and liquids; complications and
misadventures of surgical and medical care; water transport; air and space transport;
poisoning by gases and vapors; other and unspecified firearm missile; excessive cold;
mechanical suffocation; struck accidentally by falling object; electric current;
agricultural machines; railway accidents; other and unspecified fire and flames; hunger,
drowning in a bathtub; hunger, thirst, exposure and neglect; ignition of clothing;
explosive material; striking against or struck by objects or persons; shotgun; other and
unspecified machinery; other road vehicle; hand gun; etc. The NSC has simply made a
determination to combine some categories and subcategories and consider them major
and to combine others and lump them together as "other."

At any rate, of the 1,600 gun-related accidental fatalities reported for 1985, about
800 occurred in the home, down from 1,300-1,600 reported during most of the late-1960s
and early-1970s; and about 700 occurred in public, down from 800-1,000 during the late-
1960s and early-1970s. The NSC also estimates just over 300 hunting-related fatal
accidents. There are no clear data on handgun involvement in gun-related accidents.
The latest estimate, for 1983, is that 209 accidents were classified as involving handguns
of a total of 1,695 firearms accidents during that year. But it isunclear how many of the
"other and unspecified firearm missile" involved "other"™ firearms than the three
somewhat narrow categories — "handgun," "shotgun (automatic),”™ and "hunting rifle" -—-
and how many involved "unspecified" types of firearms. Handgun involvement would
appear to be anywhere between 15 and 45 percent, with no way at this time to determine
which. An additional problem, as noted by Professor Gary Kleck of Florida State
University, is that some accidents may actually be disguised or misclassified suicides or
even criminal homicides..

Roughly three-eighths of these accidents kill persons too young lawfully to acquire
a handgun, with over a quarter too young to acquire any firearms lawfully. Most
accidents involving adults result from carelessness and frequently from being under the
influence of alcohol. There isno indication that they result from ignorance. As a policy
matter, the only policy with likely benefits would come from increasing firearms safety
instruction of school-age persons too young lawfully to acquire firearms.

The figure for gun-related injuries ismuch more difficult to calculate. It is based
on projections from surveys of hospitals and of the public, rather than statistics collected
by various agencies. Additional problems with making estimates are that some of the
data overlap, involve minor injuries, or involve gun-related injuries which are not,
however, caused by gunshot wounds. For example, the Consumer Product Safety
Commission collects survey data on accidental injuries from hospital emergency rooms,



but those injuries include criminal injuries to persons ages 15 and under, and injuries
where police are uncertain whether criminally or accidentally inflicted. And it has been
estimated that only one-third of injuries from gun-related robberies are due to gunshot
wounds (Philip 3. Cook, "The Effect of Gun Availabilty on Violent Crime Patterns,"™ 455
Annals, AAPSS 63, 74, May 1981). In addition, many gun-related injuries which require
medical care are, nonetheless, minor. Again, in gun-related injuries from robberies, less
than one-third of those requiring medical treatment required an overnight stay in the
hospital, a figure which the CPSC says is true as well of accidental injuries — even
though gun-wound patients are frequently kept overnight more as a precaution related to
concerns about shock than to clear necessity from the nature of the wounds.

The Consumer Product Safety Commission placed the number of gun-related
accidental injuries at approximately 26,000 (including crime-related injuries suffered by
victims 15 and under, and injuries of uncertain origin) in 1982, the last year they
collected such information on firearms-related accidents. The National Safety Council,
on the other hand, estimates 15,000 gun-related injuries (3. Sherwood Williams and B.
Krishna Singh, "American Attitudes Toward Gun Laws: A Discriminant Analysis,"”
American Society of Criminology, 1981). The most current data — based on reporting of
an unfortunately small proportion of accidental shooting deaths -- from the National
Safety Council suggest handgun involvement isat most 45% on gun-related injuries.
Projecting those data suggests, at most, 15,000 handgun and at least 20,000 long gun
related accidental injuries, with perhaps 5,000 handgun and 7,000 long gun injuries serious
enough to require hospitalization at least overnight.

Home Protection and Home Accidents

It has frequently been alleged that when a burglar is heard and a shot is fired,
"more often than not it'sa member of the family who is hit." This statement usually is
modified to some statistical form suggesting that guns, or handguns, kept in the home for
protection, are six — or 43, or 118, or some other figure — times more likely to be used
against a loved one than against a criminal.

There are a number of problems with the statement, however it may be worded.
For one thing, it assumes that unless someone is killed, a gun hasn"t been "used" at all.
Surveys — commissioned by anti-gun organizations, as well as one commissioned by the
NRA - consistently show that well over one-third of a million Americans each year use
handguns for protection from criminals; another 100,000+ long guns are used for
protection. In contrast, there are a total of approximately 26,000 gun-related injuries of
all kinds.

Next, the protective use is limited to "home"™ in many instances, although two
surveys — a national one by Caddell for an anti-gun organization, and one in California
for the state Department of Justice -- indicate that many protective gun uses may occur
outside the home. In the home, instead of 26,000 gun-related injuries and 1,600 deaths,
the CPSC and NSC data suggest about 10,000 injuries and 800 fatalities from gun-related
accidents. One-third of the injuries are serious enough to require hospitalization at least
overnight. And handgun involvement in those deaths and injuries is unknown, with
estimates in the 15-45% range.

In addition, the "protection™ motivation is assumed, although there isno reason to
believe that guns owned for protection are more likely to be involved in accidents than
the vast majority of guns, and the majority of handguns, which are owned for reasons
other than home protection, Indeed, the CPSC data, and a recent study of firearms



fatalities in North Carolina ("Accidental Firearm Fatalities in North Carolina, 1976-20,"
by P.L. Morrow and P. Hudson, AJPH, Sept. 1926) indicate that accidental injuries and
deaths involving firearms, whether they cccur in the home or elsewhere, increase in the
hunting season. Except to anti-gun fanatics, this is to be expected; guns kept for
protection will rarely be needed and hence rarely be handled. For an analogy, one would
expect many more home accidents involving step ladders than the more-difficult-to-use
but rarely touched rope (or chain, or folding) emergency fire escape ladder.

Moreover, tne ratio may be skewed by efforts to distort the numerator (6, <3, 118,
v/hatever) upward while simultaneously and deliberately minimizing the denominator.
The denominator — protective uses — ismost lowered, as mentioned, by ignoring all non-
fatal uses of guns. It is further reduced in some of the ratios (6 anc *3) by ignoring
outside-the-home deaths, and in others (118, e.g.) by discounting all self-defense
homicides and all justifiable homicides which involve persons who are family, friends,
neighbors, or acquaintances.

With the lla-1 ratio, or with similar statements that there were only 100+
justifiable homicides, the FBI "justifiable homicide" data are used. But (1) those figures
miss, In addition to all non-fatal protective uses of guns, at least three-fourths of the
self-defense killings from the "justifiable" category. (G. Kleck, "Policy Lessons from
Recent Gun Control Research,” Law & Contemporary Problems, Winter 1986; P.H.
Blackman and R.E. Gardiner, "Flaws in the Current and Proposed UCR Programs
Regarding Homicide and Weapons Use in Violent Crime,”" American Society of
Criminology convention, 1986.) (2) Those figures exclude justifiable homicides among all
but perfect strangers. W"hen a woman and her daughter, sexually harassed by a neighbor
for weeks, finally have to kill him when he breaks in to attempt a rape, that isa
justifiable homicide involving neighbors and not counted by the National Coalition to Ban
Handguns — except as one of the "bad" uses of guns, making up the numerator in the
ratio. When an ex-wife, having fled a marriage to avoid constant brutality, is still beaten
and forced to kill her former spouse, their relationship prevents NCBH from counting it
as a justifiable homicide and it is included, again, in the numerator rather than the
denominator. The fact that criminals frequently commit their burglaries, robberies,
rapes, and assaults in their neighborhoods enhances the likelihood that protective
shootings will involve persons in the "neighbor, acquaintance, other known" category of
FBI1 data.

The allegations, however, go further. They suggest that a family member would be
shot in response to a perceived burglar. Only two efforts to break down the
circumstances of accidental shootings have been made, the first in 1964-65 by the
Metropolitan Life Insurance Company (Kates, Restricting Handguns, 1979, p. 60.). It
found no accidental handgun shootings involved a search for a prowler, and 1.496 of
overall accidental shootings. Adding "scuffling for possession" brings total involvement
to 4.2%, and to 10% oi handgun accidents. Itwould appear, then, that at most three
dozen deaths, and just over 100 injuries requiring hospitalization may involve using a
handgun against a suspected burglar. The more recent, but less detailed, North Carolina
study reported no accidents related to searching for a burglar, mistaking a child for a
prowler, or the like. These compare to Prof. Gary Kleck"s estimate of 1,200 criminals
killed and 8,500+ injured by gun-wielding civilians. His data further suggested that over
8596 of gun use against criminals involves burglary. And national survey and FBI
justifiable homicide data suggest that handguns account for three-fourths of the
protective use of guns each year.



Children and Accidents

It is sometimes alleged that guns, or handguns, represent one of the leading causes
of death among the young, and that regulations are justified on that basis. Usually, it is
asserted that handguns represent about the third or fourth or fifth "leading" cause of
death among the young. The statement is inaccurate.

FBI data on suspected criminal homicide with victims 14 years of age and younger
indicate that about two-thirds of gun-related homicides involve handguns, for a total of
approximately 150 in 1985. The National Safety Council data on accidents among those
under 15 indicates 270 firearms-related accidental deaths in 1985; if handguns were
involved in half of those (that is, more than in firearms accidents overall, possibly by a
substantial margin), then there were 135 accidental handgun deaths involving the young.
Handgun abuse, accidental and criminal, thus totals 285 lives lost, representing
approximately “percent of the deaths of children 14 and under. (Most children below
the age of 1 who die do so as a result of problems of childbirth and congenital anomalies;
deaths among those under age 1 total over twice as many deaths as occur from all causes
among those 1-14, almost 40,000 in 1984, the latest year in the Public Health Service
reports, compared to fewer than 17,000 deaths among the 1-14 age group.)

In terms of general causes of deaths among the 0-14 age group, handguns (criminal
and accidental abuse) rank 16th. (The following table is based on Table 8, Public Health
Service"s "Advance Report of Final Mortality Statistics, 1984" (Sept. 26, 1986), the
National Safety Council®s Accident Facts, 1985, the FBI Uniform Crime Report"s Crime
in the United States, 1984, and supplemental computer printouts from the FBI. All
figures are for 1984 — the latest possible date, and are approximate. They do not vary
much from year to year.)

Percentage of deaths

"Cause" of death, persons 0-14 Number in the age group
1. Conditions of the perinatal period 18,850 33.7 %
2. Congenital anomalies 9,980 17.8
3. Motor vehicle accidents 8,100 14.5
4. Heart diseases 3,275 5.8

5. Cancer 1,885 33

6. Drowning 1,250 2.2
7. Fires, burns 1,150 2.1
8. Other accidents 1,100 2.0
9. Pneumonia 1,050 1.9
10. Criminal homicide (w/o0 handguns) 780 1.4
11. Meningitis 490 0.9
12. Septicenmia 415 0.7
13. Misc. infectious and parasitic diseases 390 0.7
14. Suffocation, ingested object 350 0.6
15. Nephritis (kidney diseases) 335 0.6
16. Handgun homicide and accident 280 0.5

If deaths of children below th » of 1 were subtracted, handgun-related deaths
would rank 11th, at M<i deatt lowing: Motor vehicle accidents; cancer;
congenital anomalies; drowning; c .ccidents; fires, burns; heart disease; criminal
homicide without handguns; pneurnu.ua; and suffocation, ingested object. (It should be
noted that some deaths reportedly accidental may actually be due to child abuse but not
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correctly classified as criminal homicide.)

If only handgun accidents — numbering about 135 per year for children under 14 -
are considered, then, in addition to the other "causes" accounting for more deaths, there
would be: cerebrovascular diseases, suicides, pulmonary diseases, anemias,
meningococcal infection, intestinal infection, and hernia and other intestinal
obstructions. Handgun accidents would then rank as the 23rd leading cause of death
among children under 15, accounting for approximately of the total.

The Safety of the Shooting Sports

One issue frequently raised with regard to firearms is that of the safety of shooting
sports, including hunting, target shooting, trap and skeet. Governmental bodies and
interest groups occasionally argue against opening ranges on the grounds of safety; others
claim hunting is a dangerous sport, etc. In point of fact, the shooting sports are among
the safest sports around, in addition to being suitable sports not just for tha physically
fit, but for the physically impaired who might otherwise have few areas of recreational
competition open to them.

Perhaps the best demonstration of the safety of competitive shooting is the
absence of data on the issue of accidental injuries and deaths. And the data on hunting
show it to be one of the safest sports for which injury and death data are published.
Studies on injuries in athletic activities- inter- and intramural- at the secondary and
collegiate level do not mention target shooting. There are virtually no injuries to report;
what few may occur would be classified as "other." Insurance company reports on
accidental injuries have no category for sport shooting, so few non-hunting recreational
shooting accidents occur.

Most shooting ranges— target, trap, skeet- have virtually no accidents; the few
which occur are most often due to defective arms or ammunition (either manufactured or
with excessive charges in handloaded ammunition) and do not result in serious injury.
Indeed, when the Consumer Product Safety Commission last collected information on
firearms accidents - in three categories, one of which was clearly limited to organized
sport shooting, "skeet shooting (activity, apparel, or equipment)" - the number of
accidents in the sample was too small to estimate a national figure on the total number
of accidents. The actual number reported in the National Electronic Injury Surveillance
System (NEISS) was 3, putting such an activity on a par with accidents from electric
blankets, ice cream makers, electric trains, and shuffleboard.

This does not mean that every range is safe, nor that there are not reports of stray
rounds fired (which rarely- if ever- ever strike a human being). But, compared to other
sports, sport shooting at ranges produces immeasurably small numbers of generally minor
accidents. More injuries and deaths occur each year in organized running and swimming
competition than in organized shooting competition. In terms of injuries, hunting is 3,000
times safer than football, and other organized sport shooting is probably 100 times safer
than hunting.

The National Safety Council (Accident Facts, 1985, p. 75) estimated approximately
340 fatal hunting accidents per year and about 2250 non-fatal hunting accidents,
including some not involving firearms. The estimates on injuries (not necessarily deaths)
by type range from 59% for shotgun, to 31% for rifle, with the remainder involving
handguns, muzzle-loading firearms, and bows-and-arrows. The rate of accidental deaths
from hunting is put by the NSC at 1.2 per 100,000 licenses, although millions may
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lawfully hunt without licenses. And, as with other activities - such as driving cars -
those persons unlawfully participating without licenses are more apt to be involved in
accidents. Comparable figures for participants in other sports include: 2.1 for boating,
43.3 for hang gliding, 0.4 for football, 82.9 for parachuting, 12.5 for professional boxing,
0.7 for snowmobiling, 2.1 for swimming, 0.3 for water skiing, 4.5 for scuba diving.
(Accident Facts, 1986, p. 75.)

In terms of injuries, whether fatal or not, the hunter rate was 9.2 per 100,000
licenses, compared to : 3,498.5 for baseball, 1,804.9 for basketball, 26,801.3 for football,
107.8 for ice skating, 6,374.3 for parachuting, 372.7 for roller skating, 43.2 for scuba
diving, 133.3 for snowmobiling, 220.3 for skiing, 133.3 for swimming, 116.0 for tennis,
and 164.2 for water skiing.

There are simply no data on accidents in target, trap, and skeet shooting. Most
fatal gun-related accidents occur in the home (around 50-60%) and are unrelated to
organized sport shooting (10-15%). As a consumer product, guns are involved in 26,000
accidents requiring emergency-room treatment annually (about 40% in the home), one
third of which require hospitalization, according to the Consumer Product Safety
Commission. Among the sport-related consumer goods which rank ahead of guns are
bicycles (574,000 injuries), basketball (458,000), football (433,000), baseball (432,000),
skating (183,000), soccer (93,000), volleyball (78,000), fishing (65,000), wrestling (64,000),
weight lifting and exercise equipment (5a,000), gymnastics (53,000), playground
equipment (53,000), skiing (43,000), squash and racquetball (35,000), and tennis (29,000).
(CPSC, 1982 data, the last year firearms-related injury data were analyzed.)

Overall, persons are safer hunting than driving to and from the hunt; and they are
safer at a properly constructed and supervised shooting range than on any school
playground, at home, or at any business establishment.
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Bill of Rights reaffirmed 2 to 1

ByAMYBERMAR
Dufy News reporter

Still good after all these years: That’s the
conclusion of nearly 200 Alaskans who say
they want the same basic freedoms the Bill
of Rights (the first 10 amendments to the
Constitution) provided more than two centu-
ries ago.

Many of Americans’ most treasured rights
— to bear arms, to receive equal legal
treatment, to be tried by an impartial jury
and to practice freedom of speech and reli-
gion — still are endorsed by a majority of
170 people surveyed last month by lire Daily
News.

But other constitutional protections fared
less well.

The proscription against double jeopardy,
or being tried twice for the same crime, was
opposed by 42 percent of the respondents
overall.

(Groups that voted It down Included 33-to-
55-year-olds; those who described themselves
as "middle of the road"™ politically; and
grade school graduates, those who completed

Written by an aristocratic
elite tor an aristocratic elite,
the Constitution didn't begin

lome high school and those who completed
some advanced work — Indicating that edu-
cational experience had little influence here.)

No other amendment encountered as much
opposition, but some came close. Amend-
ments on the shakiest ground Included:

e The right not to Incriminate oneself (10
percent disapproval overall; 2B percent dis-
approval among students with some high
school education).

* Guaranteed protection against unreason-
able search and seizure (23 percent disap-
proval overall; 32 percent disapproval among
students ages 12 to 17).

 Freedom of the press (10 percent disap-
proval overall; 36 percent disapproval among
people 55 years or older).

In the past, similar studies have been
conducted around the country, with varying
results.

Locally, overall approval for each amend-
ment ranged from 80 to 90 percent. But
various demographic groups — broken down

See Page D-3, BILL

to benefit the common citizen
until the middle of this centu-
ry, Havelock says.

By the 1950s, when Sen.
Joseph McCarthy was con-
ducting his investigations
Into "un-American activi-
ties," the Fifth Amendment,
the right to prevent self-in-
criminBtlon, was at stake.
Wi itnesses who wouldn't talk
faced charges of contempt;
And the American people
didn't protest until later.

"People don't understand

Hill nf Rights,” says Hav-

large part of the population
of what tbe American experi-
ment is all about.”

If citizens don't know the’
ideals underlying democracy,
says Havelock, they may not
defend them, either.

"Then, :i. of crisis, it
becomes easy, as it did during
the McCarthy era, to say that
these rights should not be
granted.”

The forced internment of
Japanese-Amerlcans during

World War Il is another exam-
-t.. ror "-rnrvjrarilv suspend-

cording to Dan Hickey, chief
prosecutor for the state. (As
district attorney, he must as-
sure that defendants get a
trial that's speedy, impartial
and, if they desire, decided by
a jury of their peers — three
protections spelled out In the
Bill of Rights.)

Havelock cites the current
debate over prayers in schools
as another example of public
pressure modifying the bill’s
provisions — In this case,
freedom of religion.

Despite this,'the Bill of

Rights remains Intact, and
o *Me rfrntun «trong-

Contlnuod Irom Pago D-1

by age, sex, education and
political sympathy — disap-
proved <if different amend-
ments at rates of 15 to 50
percent.

"What makes America
unique Is the Bill of Rights,”
says former Attorney General
John Havelock, who now di-
rects the University of Alas-
ka's Criminal Justice Center
In Anchorage.

"What makes this country
unique Is your right to criti-
cize without fear of being put
in jail, and your right to say
outrageous things without
being penalized."

But the Bill of Rights
might not exist today If it
hadn't been for a group of
single-minded citizens. The
amendments were drafted
only as a compromise be-
tween legislators who refused
to sign the Constitution —
which would shBpe the feder-
ai government — unless Indi-
vidual rights were protected.

er over time.

"The Bill of Rights enjoyed
a renaissance In the 1930s,"
says Havelock. "There’s been
a tremendous reassertion of
the Importance of rights —
not just as minorities hnve
taken power, but as the coun-
try becomes more pluralistic.

"As there’s less consensus
about what the country’s
about, and what we're meont
to do, in order to make the
country work we need more
and more lows. We're depend-
ing on laws to determine our
roles and place In society."



Should: 102
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Questionnaire garnered 176 responses on
18 Constitutional rights

This questionnaire was presented on a
confidential basis to leoni what randomly
selected people In Anchorage think about
constitutional Issues. Respondents Included

students, housewives, the unemployed,
teachers, salespeople, computer program-
mers and a commissioner of the State of
Alaska.

lhe survey was conducted on three differ-
ent days In various locations: downtown by
the old city hall, In the Sears Mall and In
the DImond Center. Respondents were In-
formed that The Dally News Intended to
publish the compiled results In a newspaper
article. DIttmnn Research Corporation was
consulted on methodology.

Two hundred people were given surveys;
178 completed them. The questions were
follows: (Results In parentheses.)

1. Do you feel adults should or should not
be allowed to own guns and other weapons?
(Should: 160 Should not: 16)

2. Do you believe you should or should
not be required to let soldiers stay In your
home, even If there Is no war?

(Should: 18 Should not: 158)

3. If you should be charged and tried for a
crime, Should or should not you be protected
fr»in being charged with the crime again?
Should not: 74)

. If you are suspected of committing a“*

serious crime, do you feel your accuser
should or should not have to show there Is
enough evidence you have committed the
crime before you can be charged with
breaking the law?

(Should: 155 Should not: 21)

5. Do you feel bnll, fines nhd treutihent Ih

jnll should or should not be controlled to’
prevent cruel conditions?

(Should: 153

Should not: 23)

8. Do you believe the government should
or should not be able to
property for public use without paying the
owner a fair price?

(Should: 5 Should not: 171)

7. Do you believe there should or should
not be a limit on the time that passes before
a person is brought to trial after being
charged with a crime?

(Should: 145

Should not: 31)

8. Do you believe everyone should or

should not be entitled lo the snme legal
treatment? (Should: 164 Should not: 12)

9. Do you feel you should or should not
be forced to testify against yourself?
(Should: 33 Should not: 143)

Do you believe Congress should or
should not pass laws regnrding religious
practices? (Should: 28 Should not: 140)

. Should or should not the government

.(Should: 143
take private .

oversee petitions people circulate, psrilcti
larly If the petitions criticize government
policies? (Should: 23 Should not: 153)

2. Do you believe people, homes, person-
al records and property should or should nol
be subject to search or confiscation whenev-
er authorities think It necessary?

(Should: 42 Should not: 134)

13. Do you feel newspapers, radio and
television should or should not be able to
publish or broadcast what they want to?
Should not: 33)

14. po you think people should or should
not be allowed to gather In groups of any
size? (Should: 158 Should not: 18)

. Do you feel that anyone accused of o
crime should or should not be entitled to a
trial by an Impartial Jury In the state where
the crime was committed?

(Should: 164

Should not: 12)

18. Do you feel any areas other than those
already delegated to the federal government
by the Constitution should or should not be
left to individual states to administer?
(Should: 146 Should not: 30)

17. Do you feel the government should or
should not be allowed to prss laws thot
contradict rights already granted?

ﬁShouId: 28 Should not: 148)

. Do you feel people Involved In law-

suits where more than $300 is at stake

should or should not be allowed to request n
Jury trial? (Should: 146 Should not: 28)



1984 CONSTITUTIONAL AMENDMENT
ALASKA

"The right of the person to keep und bear arms in defense of self, home, family, or
the state, or for lawful hunting or recreational use, or for other lawful purposes shall not
be infringed, but this provision shall not prevent passage of laws to regulate carrying
weapons concealed, nor prevent legislation proscribing possession of firearms by
convicted felons, minors, mental incompetents or illegal aliens. The General Assembly
shall have exclusive power to legislate in this field."”



Thirty-nine states have constitutional amendments on the right to keep
and bear arms. Most recently, the states of New Hampshire and Nevada approved
of constitutional amendments which stressed an individual right to bear
arms. Both states™ provisions were approved by over seventy percent of the
voters in those states during the 1982 election.

Senator Crrin Hatch®"s Sub-Committee on the Constitution report, completed
this past year, has documented the right to keep and bear arms as a major
individual richt of American citizens. Tne Senate Sub-Committee, charged with
the responsibility of interpretating the Constitution for the Senate, stated
that: "The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as
well as its"™ interpretation by every major commentator and court in the first
half-century after its ratification, indicates that what is protected is an
individual right of a private citizen to own and carry firearms in a peaceful
manner.""

Some have argued that the Second Amendment applies only to the Federal
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally
intended to limit only federal actions. The Sub-Committee observed that the
three Supreme Court decisions holding that the Second Amendment does not apply
to the states come from the last century when most of tne rights found in the
Bill of Rights (including freedom of speech) were considered not to be
restrictions on the states.

The case continually cited by '"gun control"™ advocates as the Supreme
Court®"s definitive ruling against the individual™s right to keep and bear arms
is U.S. v. Miller. 307 U.S. 174 (1939J! In that case, the Supreme Court
implicitly recognized that the rights guaranteed by the Second Amendment
protected all individuals and not merely those who are members of the militia.

In more recent years, state courts, like the Supreme Courts of Colorado
(Citv of Lakewood v. Pillow), Oregon (State v. Kessler), and Montana (State v.
Nickerson), and the Courts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Veoas v. Mobero), in
interpretating state constitutional provisions similar to tne Secono
Amendment, have concluded that the right to keep arms guarantees the right to
keep and bear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the
absence of language providing for legislative regulation in a right to arms
amendment would preclude regulation of the right of arms.



Old and new cases have shown that reasonable regulation is permissible
although a state constitutional guarantee does not contain language
authorizing regulation of right.

Article 11 of the Arkansas Constitution guarantees: ‘'"The citizens of
this State shall have the right to keep and bear arms for their comnon
defense.”™ Authority to regulate the right was upheld in Haile v. State, 3S
Ark. 564, 567 (1882). Article 1 of the Alabama Constitution guarantees:

"That every citizen has a right to bear arms in defense cf himself and the
state.” In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the
court stated the right was subject to reasonable regulation. Article | of the
Oregon Constitution guarantees: "The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military shall be kept
in strict subordination to the civil power.” The right to arms was held to be
subject to reasonable regulation iIn State v. Kessler, 614 P. 2d 94, 99 (Or.

1980). .. .

The Sub-Committee concluded that 'given the legislative history of the
Civil Rights Acts, and the Fourteenth Amendment, and the more expanded views
of incorporation which have become accepted in our own century, it is clear
that the right to keep and bear arms was meant to be, and should be, protected
under the civil rights statutes and the Fourteenth Amendment against
infringement of officials acting under color of state law."



STATE CONSTITUTIONAL GUARANTEES Of
THE RIGHT TO KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the
right to keep and bear arms.

Alabama: That every citizen has a right to bear arms in
defense of himself and the state. Article 1, Section 26.

Alaska: A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article I, Section 19.

Ar izona: The right of the 1individual <citizen to bear arms
in defense of himself or the State shall not be impaired, but
nothing 1in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an

armed body of men. Article 2, Section 26.
Arkansas: The citizens of this State shall have the right
to keep and bear arms for their common defense. Article 11,

Section 5.

Colorado: The right of no person to keep and bear arms in
defense of his home, person and property, or 1in aid of the civil
power when thereto legally summoned, shall be called in question;
but nothing herein contained shall be construed to justify the

practice of carrying concealed weapons. Article 11, Section 13.
Connecticut: Every citizen has a right to bear arms in
defense of himself and the state. Article 1, Section 15.
Flor ida: The right of the people to keep and bear arms in

defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated by law. Article 1, Section 8.

Georgia: The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have the
power to prescribe the manner 1in which arms may be borne.

Article I, Section I, para. VIII.

Hawai i: A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article 1, Section 15.

Idaho: The people have the right to keep and bear arms,

which right shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons
concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while in

possession of a firearm, nor prevent passage of Ilegislation
providing penalties for the possession of firearms by a convicted



felon, nor prevent the passage of legislation punishing the use

of a firearm. No law shall impose licensure, registration or
special taxation on the ownership orpossession of firearms or
ammunition. Nor shall any law permit the confiscation of
firearms, except those actually used 1in the commission of a
felony. Article I, Section 11,

IlTlinois: Subject onl™ to the police power, the right of
the 1individual <citizen to keep and bear arms shall not be
infringed. Article 1, Section 22.

Indiana: The people shall have a right to bear arr*s, for
the defense of themselves and the State. Article 1, Section 32.

Kansas: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are
dangerous to Uliberty, and shall not be tolerated, and the
military shall be 1in strict subordination to the civil power.
Kansas Bill of Rights, Section 4.

Kentucky: All men are, by nature, free and equal, and have
certain inherent and 1inalienable rights, among which may be
reckoned: »** 7. The right to bear arms 1in defense of themselves

and of the state, subject to the power of the general assembly to
enact laws to prevent persons from carrying concealed weapons.
Kentucky Bill of Rights, Section I, para. 7.

Louisiana: The right of each citizen to keep and bear arms
shall not be abridged, but this provision shall not prevent the
passage of laws to prohibit the carrying of weapons concealed on

the person. Article 1, Section 11.

Maine: Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned.
Article 1, Section 16. ;

Massachusetts: The people have a right to keep and bear
arms for the common defense. And as, 1in times of peace, armies

are dangerous to liberty, they ought not to be maintained without
the consent of the legislature; and the military power shall
always be held in an exact subordination to the civil authority,
and be governed by it. Massachusetts Declaration of Rights, Part
I, Article XVII.

Michigan: Every person has a right to keep and bear arms
for the defense of himself and the state. Article 1, Section 6.
Mississippi: The right of every citizen to keep and bear

arms in defense of his home, person, or property, or in aid of
the civil power where thereto legally summoned, shall not be
called in question, but the legislature may regulate or forbid
carrying concealed weapons. Article 3, Section 12.

Mi ssour i: That the right of every citizen to keep and bear



arms in defense of his home, person and property, or when
lawfully summoned 1in aid of the civil power, shall not be
questioned; but this shall not jJustify the wearing of concealed
weapons. Article I, Section 23.

Montana: The right of any person to keep or bear arms 1in
defense of his own home, person, and property, or 1in aid of the
civil power when thereto 1legally summoned, shall not be called in
question, but nothing herein contained shall be held to permit

the carrying of concealed weapons. Article 11, Section 12.
Nevada: Every citizen has the right to keep and bear arms
for security and defense, for Jlawful hunting and recreational use
and for other Jlawful purposes. Art. 1, Section 1Il, para. 1.
New Hampsh ire: All persons have the right to keep and bear
arms in defense of themselves, their families, their property,
and the state. Part First, Art. 2-a.
New Mexico: No law shall abridge the right of the citizen

to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other Jlawful purposes, but
nothing herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, in any way,
an 1incident of the right to keep and bear arms. Article 11,
Section 6.

North Carolina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed; and, as standing armies 1in time
of peace are dangerous to liberty, they shall not be maintained,
and the military shall be kept under strict subordination to, and
governed by, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.
Article 1, Section 30.

North Dakota: All individuals are by nature equally free
and independent and have certain inalienable rights, among which
are ... to keep and bear arms for the defense of their person,
family, property, and the state, and for Jlawful hunting,
recreatnal, and other Jlawful purposes, which shall not be
infringed. Article I, Section 1.

Ohio: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be kept up; and the military
shall be 1in strict subordination to the civil power. Article 1,
Section 4.

Oklahoma: The right of a citizen to keep and bear arms 1in
defense of his home, person, or property, or in aid of the civil

power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the



Section 26.

Oregon; The people shall have the right to bear arms for
the defence of themselves, and tho State, but the Military shall
be kept in strict subordination to the civil power. Article 1,

Section 27.

Pennsylvan ia: The right of the citizens to bear arms in
defence of themselves and the State shall not be questioned.
Article I, Section 21.

Rhode 1Island; The right of the people to keep and bear arms
shall not be infringed. Article I, Section 22.

South Carolina; A well regulated militia being necessary to
the security of a free State, the right of the people to keep and

bear arms shall not be infringed. As, in times of peace, armies
are dangerous to liberty, they shall not be maintained without
the consent of the General Assembly. The militarypower of the
State shall always be held in subordination to thecivil
authority and be governed by it. No soldier shall in time of
peace be quartered 1in any house without the consent of the owner
nor in time of war but in the manner prescribed by law. Article

I, Section 20.

South Dakota: The right of the citizens to bear arms in
defense of themselves and the state shall not be denied.. Article
VI, Section 24.

Tennessee: That the citizens of this State have a right to
keep and to bear arms for their common defense; but the
Legislature shall have power, by Jlaw, to regulate the wearing of

arms with a view to prevent crime. Article I, Section 26.

Texas: Every citizen shall havethe right to keep and bear
arms in the lawful defence of himselfor the State; but the
Legislature shall have power, by Jlaw, to regulate the wearing of
arms with a view to prevent crime. Article 1, Section 23.

Utah: The individual right of the people to keep and bear
arms for security and defense of self, family, others, property,
or the State, as well as for the other Jlawful purposes shall not
be infringed; but nothing herein shall prevent the legislature

from defining the lawful use of arms. Article 1, Section 6.
Vermont: That the people have a right to bear arms for the
defence of themselves and the State - and as standing armies in

time of peace are dangerous to liberty, they ought not to be kept
up; and that the military should be kept under strict
subordination to and governed by the civil power. Chapter 1,
Article 16.

Virginia: That a well regulated militia, composed of the



body of the people, trained to arms, 1is the proper, natural, and
safe defense of a free state, therefore, the right of the people
to keep and bear arms shall not be infringed; that standing
armies, 1in time of peace, should be avoided as dangerous to
liberty; and thot in all cases the military should be under
strict subordination to, and governed by, the civil power.
Article 1, Section 13.

Washington: The right of the individual citizen to bear
arms in defense of himself, or the state, shall not be impaired,
but nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article I, Section 24.

West Virginia; A person has the right to keep and bear arms
for the defense of self, family, home, and state, and for Jlawful

hunting and recreational wuse. Article 111, Section 22.
Wyomi ng: The right of citizens to bear arms in defense of
themselves and of the state shall not be denied. Article 1,

Section 24.
STATES WITHOUT CONSTITUTIONAL PROVISIONS:
Nine (9) states do not have a constitutional provision on

arms: California, Delaware, lowa, Maryland, Minnesota, Nebraska,
New Jersey, New York, and Wisconsin.



National Rifle Association of Aaierica

Incorporated UN

1600 Rhode Island Avenue, N.W,
W ashington. D.C. 20036

9416 Longrun Drive
Juneau AK 99801
907/789-7422

Rupe Andrews
Field Representative

Alaska

March 5, 1987

Honorable Jalmar Kertulla
Chairman, Senate Judiciary Committee
Pouch V, Juneau, AK 99811

Dear Senator Kertulla:

Please enter this letter as official testimony to the Senate Judicary
Committee regarding Senate Joint Resolution 15. SJR 15 proposes an
amendment to the Constitution of the State of Alaska relating to the
right of a person to keep and use firearms.

The National Rifle Association of America supports this resolution

and has had a continuing concern with placing the amendment proposed

by this resolution before the Alaskan electorate. Our reasons are
several. Not the least are the results of numerous polls taken in

Alaska over the recent past that overwhelmingly favor the constitutional
right to own and to legally use firearms.

While the current Alaska constitutional provision on the right to

own and bear firearms 1in Alaska is strong and mirrors the U.S. Const—
itution, a number of individuals have sought to turn the Constitution
into a mere administrative priviledge. Adoption of the proposed const—
itutional amendment will clarify and reaffirm the rights of law abid—
ing firearm owners 1in Alaska that their rights are protected 1in the
future and will end any potential for ambiguity.

Alaskan membership in NRA totals 22,000 individuals. As the Alaskan
field representative for NRA, this testimony 1is entered onto the offi —
cial record in their collective behalf. We ask for your personal supp-—
ort and the support of your committee for SJR 15.

Please find appended a brief discussion of the need to clarify state
constitutions of any ambiguity as regards the 1individuals right to
own and use firearms. Thank you for this opportunity to comment.

Sincerelv.

Rupe Andrews, Field Representative
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CONSTITUTIONAL AVENDMENTS FOR
THE RIGHT TO KEEP AND BEAR ARMS

“"A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be infringed."

These words, from the Second Amendment of the Constitution of the United
States, have been used both in defense of, and as an argument against, the
individual American®s right to keep and bear arms.

Strengthening of a state®s constitutional protection of the right to keep
and bear arms— or a first-statement of that right- is needed for the following
reasons:

First, although it was clearly intended by the framers of the 14th
Amendment that states would be precluded from infringing on the right to keep
and bear arms, the 2nd Amendment"s protections have not yet been incorporated
by judges using the 14th Amendment. For the right to be protected from state
and local interference, the guarantee must be in the state constitution.

Second, despite the clear intentions of the authors of state
constitutions which include the right to keep and bear arms, some judges Teel
all to free to write their own views into the state constitution. Such judges
too frequently take the view that the protection was not of an individual
right (despite its listing among other personal rights) or is subject to
almost any regulation which does not prohibit possession of all kinds of
firearms by persons (even if the restriction is such that it is necessary to
take time, effort, money, and even hire a lawyer in order to exercise a
constitutionally recognized "right"); or judges just say times have changed,
and the framers wouldn"t really want widespread gun ownership. In short, they
rewrite state constitutions according to their own ideologies, claiming that
people really want "'gun control”™ and that the state constitution wouldn™t
include such protection of the right to keep and bear arms were it being
written today.

Thus, it is necessary to make it clear that people want the state
constitutions to clarify matters for judges and localities. It must be re-
emphasized that the right to keep and bear arms is an individual right (as
recognized by seven-eighths of the public— DMl *75 and *78), one which is
intended to restrict state and local interference with the ability of law-
abiding citizens to own and use firearms for protection of person and property
(as well as for the common defense) and for sporting purposes. As shown in .
public opinion surveys and state referenda and initiatives, the right is
overwhelmingly by the people. The guarantees, their meaning, and their
contemporaneity must be made clear to local legislative bodies and to the
jJudiciary.



Thirty-nine states have constitutional amendments on the right to keep
and bear arms. Most recently, the states of New Hampshire and Nevada approved
of constitutional amendments which stressed an individual right to bear
arms. Both states®" provisions were approved by over seventy percent of the
voters in those states during the 1982 election.

Senator Orrin Hatch®"s Sub-Committee on the Constitution report, completed
this past year, has documented the right to keep and bear arms as a major
individual right of American citizens. The Senate Sub-Committee, charged with
the responsibility of interpretating the Constitution for the Senate, stated
that: "The conclusion is thus inescapable that the history, concept, and
wording of the Second Amendment to the Constitution of the United States, as
well as its" interpretation by every major commentator and court in the first
half-century after its ratification, indicates that what is protected is an
individual right of a private citizen to own and carry firearms in a peaceful
manner."

Some have argued that the Second Amendment applies only to the Federal
Government, and the states can adopt gun laws without worrying about it.

The Sub-Committee points out that the Bill of Rights was originally
intended to limit only federal actions. The Sub-Committee observed that the
three Supreme Court decisions holding that the Second Amendment does not apply
to the states come from the last century when most of the rights found in the
Bill of Rights (including freedom of speech) were considered not to be
restrictions on the states.

The case continually cited by "gun control"™ advocates as the Supreme
Court®s definitive ruling against the individual®s right to keep and bear arms
is U.S. v. Miller, 307 U.S. 174 (1939J1 In that case, the Supreme Court
implicitly recognized that the rights guaranteed by the Second Amendment
protected all individuals and not merely those who are members of the militia.

In more recent years, state courts, like the Supreme Courts of Colorado
(City of Lakewood v. Pillow), Oregon (State v. Kessler), and Montana (State v.
Nickerson), and the Courts of Appeals in Indiana (Schubert v. DeBard),
Missouri (Taylor v. McNeal), and New Mexico (City of Las Vegas v. Moberq). in
interpretating state constitutional provisions similar to the Second
Amendment, have concluded that the right to keep arms guarantees the right to
keep and bear arms, such as pistols and revolvers, for self-defense.

In some cases, members of the legislature have expressed concern that the
absence of language providing for legislative regulation in a right to arms
amendment would preclude regulation of the right of arms.



Old and new cases have shown that reasonable regulation is permissible
although a state constitutional guarantee does not contain language
authorizing regulation of right.

Article Il of the Arkansas Constitution guarantees: ''The citizens of
this State shall have the right to keep and bear arms for their common
defense.”™ Authority to regulate the right was upheld in Haile v. State, 38

Ark. 564, 567 (1882). Article 1 of the Alabama Constitution guarantees:

"That every citizen has a right to bear arms in defense of himself and the
state.” In Hyde v. Birmingham, 392 So. 2d 1225 (Ala. Crim. App. 1980), the
court stated the right was subject to reasonable regulation. Article 1 of the
Oregon Constitution guarantees: "The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military shall be kept
in strict subordination to the civil power.” The right to arms was held to be
subject to reasonable regulation in State v. Kessler®, 614 P. 2d 94, 99 (Or.
1960).

The Sub-Committee concluded that 'given the legislative history of the
Civil Rights Acts, and the Fourteenth Amendment, and the more expanded views
of incorporation which have become accepted in our own century, it is clear
that the right to keep and bear arms was meant to be, and should be, protected
under the civil rights statutes and the Fourteenth Amendment against
infringement of officials acting under color of state law."



COMMENTARY ON PROPOSED AMENDMENT TO ALASKA

RIGHT TO BEAR ARMS GUARANTEE

Article 1, Section 19 of the Constitution of Alaska would be
amended to read as follows:

The right of each <citizen of the state to keep and bear arms
for personal defense and for the defense of family, property,
and the state and for Jlawful hunting, recreation, and other
lawful purposes shall not be infringed by the state or by a
borough or city of the state.

This proposal guarantees a broad individual right and
explicitly protects the traditional rights that gun owners in
Alaska always assumed were guaranteed. The Alaska proposal is a

blending of the New Mexico, Nevada, New Hampshire, North Dakota,
Colorado, Mississippi, Missouri, Montana, Oklahoma, and Utah

guarantees.

l.
TO WHOM THE RIGHT DELONGS

This guarantee would belong to the citizen of the state.

Citizenship includes i e full enjoyment of all rights and

privileges. The full enjoyment of all rights and privileges is
obviously not enjoyed by certain groups, including the following:
convicted felons, lunatics, and illegal aliens. This principle
of law is so well established that commentators only mention it
briefly in passing. See Dowlut & Knoop, State Constitutions and

the Right to Keep and Dear Arms, 7 Ok1l. City Univ. L.Rev. 177,
191 (1982). See also State v. Kessler, 289 Or. 359, 614 P.2d 94,

99 (1980).
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commonly kept by the people. The people of Alaska commonly Kkeep
and bear rifles, shotguns, pistols, revolvers, edged weapons,
hatchets, and clubs. They do not possess weapons that are
exclusively wused by the military or weapons of mass
destruction. Therefore, bombs, poison gas, or cannons do not
come under the umbrella of the constitutional guarantee.
Il.
THE RIGHT TO KEEP AND BEAR ARMS

Arms may be kept or borne for defensive, recreational, and
other traditional Jlawful purposes. Alaska's frontier tradition
is to carry arms openly. See Nunn v. State. 1 Ga. (1 Kel.) 243
(1846 ); State v. Kcrner, 131 N.C. 574, 107 S.E. 222 (192 1),
Glasscock v. City of Chattanooga, 157 Tenn. 518, 11 S.wW.2d 678
(1928 ); Citv of Las Vegas v. .Moberg, 485 P.2d 737 (N.M. App.
1971); City of Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744
(1972). The concealed carrying of arms may be prohibited in a
public place. The state may require the obtaining of a license
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.
WHAT CONSTITUTES ARMS

Constitutionally protected arms are those arms that are

commonly kept by the people. The people of Alaska commonly keep
and bear rifles, shotguns, pistols, revolvers, edged weapons,
hatchets, and clubs. They do not possess weapons that are
exclusively wused by the military or weapons of mass

destruction. Therefore, bombs, poison gas, or cannons do not

come under the umbrella of the constitutional guarantee.

1.
THE RIGHT TO KEEP AND BEAR ARMS

Arms may be kept or borne for defensive, recreational, and
other traditional lawful purposes. Alaska's frontier tradition
is to carry arms openly. See Nunn v. State. 1 Ga. (1 Kel.) 243

(1346); State v. Kerner, 131 N.C. 574, 107 S.E. 222 (1921);
Glasscock v. City of Chattanooga, 157 Tenn. 518, 11 S.W.2d 673
(1928 ); City of Las Vegas v. Moberg, 485 P. 2d 737 (N.M. App.

1971); City of Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744

(1972). The concealed currying of arms may be prohibited in a
public place. The state may require the obtaining of a license
to carry an arm concealed. However, a concealed carrying license

statute would have to be equitably administered. See Schubert wv.
DeDard, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980).

The constitutional purpose for bearing arms would not be
frustrated by u prohibition on carrying arms while drunk, to a
polling place, court, public assembly, or in a manner calculated

to inspire terror. The keeping or beuring of arms in the home or



place of business may be either open or concealed, keeping the
castle doctrine in mind and the purpose of protecting a place of

bus iness.

V.
THE RIGHT SHALL NOT BE INFRINGED BY THE
STATE OR ANY SUBDIVISION THEREOF

Neither the State nor any subdivision of the state could
prevent the people from keeping or bearing constitutionally
protected arms within the perimeters of the constitutional
guarantee. Laws forbidding the sale of arms or ammunition, or
preventing the repair, bearing, or keeping of constitutionally
protected arms, laws requiring a license to possess or acquire
arms, or the payment of special taxes, or requiring registration
would be an infringement on the right to keep and bear arms. The
guarantee would also provide for wuniformity throughout the
state. This would be a form of preemption. Units of local
government could only enact legislation which was absolutely
necessary and wuniquely necessary for a unit of local
government. Therefore, a city or village could regulate the

discharge of firearms within its boundaries without infringing

the right to keep and bear arms.

V.
CONCLUSION

The proposal guarantees the fundamental right of a citizen
to keep and bear arms for traditional purposes. This right may
not be infringed. The misuse of arms falls outside the

boundaries of the constitutional guarantee. The types of



misconduct that the legislature may forbid and punish are well-

known and self-evident; examples include wusing arms to rob,
harass, intimidate, or recklessly endanger someone, shooting in
an unsafe place or manner, and poaching. Therefore, this
proposal will not hinder the legislature in performing its duty

to punish the misuse of arms.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SJR 15

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:

53.4



