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NATIONAL AFFAIRS
ing in stealth tactics, night rescues and
Infiltration. "We need to teach these high-
school graduates with their foothall letters
from East Cupcake, Neb., a little bit about
being streetwise," he barks. From now on
all Marine sentries will carry loaded
rifles—one way to possibly avoid a recur-
rence ofthe tragic bombingin Beirutwhere
Marines with Unloaded weapons watched
helplessly as a bomb-lpaded car smashed
into their compound, killing 241,
_ Gray has_disdain for "Marines who
jog "in cute little silk shorts." He favors a
much tougher approach, . conditioning
troops by forced marches with hackpacks.
Training for marathons—which to the
hosts of Washington's annual Marine
Corps Marathon has become something of
an obsession—is a waste of time, he says.
"I'm,a hell of a lot more interested iri a
Marine who can carry a wounded Marine
across the battlefield." He is indifferent to
spit and polish. "I don't give a shit how
ou look,” he tells enisted men. "I care
ow gou are." Gra;r himself feels uncom-
fortable in dress blues and prefers. to be
photographed in his c_amouflaﬁ;e fatigues,
or "ufilities" as Marines call them. In-
deed, mottled brown-green is almost a fet-
ish with Gray. In fis office, he drinks
coffee from a camouflage-painted canteen
cup. His troops gave Rim a camouflaged
spittoon for his chaw, and at dedication
ceremonies for new facilities Marines now
use camouflage ribbon.

Palntsd basgball bat: Wielding a camou-
flage-painted baseball bat—inscribed "Big
Stick”—Gray roams Marine headquarters
m_WashlnPto_n armed for combat with the
"little old fadies in tennis shoes who stand
in the way of progress.” He means Penta-
ﬂon bureaucrats who resist his reforms. To

Is shock and an%er, Marine Gorps officials
have disregarded some of his orders be-
cause they were delivered verbally—not
written in"quintuplicate.

Just how willing Gray is to bypass the
bureaucrats could be seen after his pep talk
at Cherry Point. A h_quln(T; sergeant
beseeehed Gray for a waiver o Welﬁ t re-
strictions—usually a matter for the bu-
reaucrats—that threatened to force the
sergeant from the corps, The commandant
promptly dropped to the floor in three-
point stance, “You play football?" he de-
manded. "Gimme a stance." The startled
sergeant just gaped. Grax stood up; "You
P_Iay backfield or line?" he asked. "Back-
leld," the ser?eant replied, recovering his
composure. “T can run over a g% your
size," he boasted. Gruy shot back; "Do it.
Discretion_prevailed. "No, sir," said the
sergeant. Gray asked him how fnst he could
run a hundred yards. "Ten seconds.”
claimed the sergeant. "Tell you what,
Gray ruled. "You do the hundred in 10.1
and’l'll keep you around.”

i<ICIIAR0 SanDZA a/Chtrry /Vnl. VC,
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Oaadly symbol o status and powar: A 15-year-old from Baltimore and hisBeretta

Kids; Dead

ly Force

Gunfights are replacing fistfights as firearms
become a major problem in the nation’s schools

Two weeks before Christmas Day, 17-
year-old Kendall Merriweather was shot
andkilled a few blocksfrom hishigh school
In southeast Washington, D.C. Police ar-
rested two teenagestuden tswho they believe
killed Merriweather while trying to steal
his "boom box” radio,

A few days earlier in Pisadena, Texas, a
14-year-oldeighth grader at DeepwatcrJu-
nior High School whipped a snub-nosed .38
out of his jacket and held the assistant
principal hostcgefor two hours, Police said
the hoy was distraught over his parents'
recent Separation.

Last week late-evening -ommuters found
the bullet-ridden body 0f 13-year-old Ro-
lando Mattie at an Oakland; Calif., bus
stop. Police believe the seventh-?rade drop-
out was a crack dealer and are Tooking for
five suspects—most o fthem Mattie's age—
in connection with the murder.

across America, the number of kids

hese were not isolated incidents. All
Tu_smg—and being harmed

by—guns is

revolvers can be bought on street corners
for as little as S25. Some dealers are even
willingto"rent"agunforan evening, defer-
rlnﬂ]payment until the teen can raise mon-
ey through muggings and robberies. Youth
angsinLos Angeles protect their turfwith
lack-market Uzi submachine guns and
Russian-made AK-47 assault rifles, easily
financed by the crack trade. Children who
live outside urban areas have an even
cheaper source offirearms: dad's closet. In
California, 38 percentofall householdscon-
tainaqun. Often, parents don'trealize that
their .357 magnum or shotgun is missing.
"Gunsseem tobeenjcyinganewchic,"says
handgun expert Garen Wintemute, a Sac-
ramento physician, "The increased preva-
lence of gun carrying among students is
reflective of an increased general interest
ingunsinthiscountry." ,
owhere is the proliferation of firearms
among youths more startling than in city
highschools. In Baltimore last spring, new-
ly“appointed Circuit Judge Ellen Heller
Was so shocked at the number of minors

risingat an alarming rate. According totheharged with gun crimes that she ordered a

U.S, Department of Justice, more than
21,000youthsbetween 12and [Swerehund-
gun victims in 1985 (the most recent fig-
ures), upfrom an average of 16,500 foreac
of the three previous Vears. But officials
admit that as grim as those statistics are,
theg grossly understate the extent of the
Bro lem. Iri recent Kears, City streets have
ecome flooded with unregistered and un-
traceable handguns, available to anyone of
any nge with abit of cash. In New York,

survey ofweapon use among students. The
results were even worse than she exgected.
OfSUO_cnﬁ high schoolers polled, 64 per-
cent said they knew someone who had car-
ried a handgun within the preceding six
months; 60 percent knew somegne who had
been shot, threatened or robbed at gun-
point in their school; almost half of the
male respondents admitted to having car-
ried a handgun at least once,

Cities with far fewer gun incidents than
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Mors ilian enough guns to go around: ,0S
Angelesgangmembersshow theirstuff

GUNS
KILL

KEEP THEM
OUT OF SCHOOL!

Trying to teach a lesson: Baltimore poster

Baltimore still have plenty to worry about.
Twentyyears ago, the baddest kid in school
carried aswitch-blade. But today packing a
pistol is a symbol of status and power that
others quickly emulate. This snowball ef-
fectisreinforced by the climate offear that
a single firearm in the classroom gener-
ates ‘As with adults, many studentS who
say they have no criminal intent start car-
rying guns to protect themselves from gun-
toting class_bullies. The child who thinks
he’s protecting himself, however, isactual-
ly putting himself in more danger. Statis-
tics show’ that kids (and adults) with guns
are more likely to be shot than those with-
out guns. "A gun can give someone a sense
of power and a secUrity blanket," says
Houston ps?/chologlst Rion Hart. "They
haven't really. thought out what they're
going to do with it Until somethm? hap-
pens. But then it's too late." Suddenly, "he
said, she sajd" hallway d|5ﬁutes thaf were
once settled with fists or the flashing of a

nife blade end inaburst offirepowerand a

knife bl
blogdy corpse. .

q.]l&(mﬂetrlgﬂi That was how 15-year-
old Dartagnan Young died, A freshman at
DuSable High School on Chicago’s South
Side, Young accused a, |G-year-old school-
mate of sopplrég his glrlfrlend. The
schoolmate pulled out a .32 revolver and
started shooting. As students looked on in
horror, Young staggered through the
crowded ha_lIwaY, blood pouring from his
chest. He died at the hospital. Often, even
less provocation is needed before the bul-
lets begin to fly. "You gotta be prepared—
people’shoot you for your coat, your rings,
chains, anything,” says a 15-year-old ju-
nior-high-school” student in_"Baltimore,
proudIK d|s?lay|_ng his ,25-caliber Beretta.

Much of the' inCrease In gun use stems
from urban crack trade. "These [crack]

gangs have more firearms than a smull
gohce department,” says William New-
erry, a Bureau of Alcohol, Tobacco and
Firearms aqen,t based in Los Angeles. Po-
lice say it's typical for street crime to spill
over into schools. In ghettos more pro-
found forces may be &t work. Children
who grow up in Broken homes and in the
%1r|p_ 0f poverty can come to see guns as
eir only available ticket to P_rospenty
and self-ésteem. At the same time, con-
stant exposure  to violence on TV and on
the streets can inure them to the reality of
what a bullet can do. "Kids don't care, and
they feel life has little value." says Cle-
mentine Barfield, whose son Derick was
among the 77 youths 16 and under shot
dead in Detroit over the gast two years.
Barfield started SOSAD (Save Our” Sons
And Dau%hte_rs) fo help  qther parents
overcome their grief and raise awareness
of the problem.” "We've got to fight for
social cha V9e,Just like wedid in the '60s,"
she says. "We're losing a whole generation
ofchildren. N
‘Makamyday':Smallercitiesandfownsare
notimmunge, Last August a 12-year-old hoy
in Corpus Christi, Texas, wounided a stock-
broker on a crowded downtown Street.
What most shocked the victim was the WaF/
the kid blew the smoke out of his barrel,
Clint Eastwood st%le, then got on his bike
and rode away. In DeKalb, Mo., 12-vear-old
Nathan Faris brought his father's .45 semi-
automatic to school one day, seeking re-
venge on a classmate who had taunted™him
for Deing fat. Faris accidently shot a 13-
year-old who tried to protect the intended
victim, then shot himself in the head. Dr.
Deborah Prothrow-Stith, commissioner of
the Massachusetts Department of Public
Health, attributes outbursts like these to a
society too tolerant of violence, "We show
that fighting is glamorous on TV—it i re-
warded and"choSen by the hero as the first
solution to a problem,” she says. "There's
no srrow, no lamenting when. the 'make
my day' attitude is put into agtion."
~ Whatever the cause, authorities are find-
ing the use. of ?uns by youngsters an ex-
trémely difficulf trend to stop. Metal detec-
tors, spot searches and increased security
have failed to keep_guns out of the class-
room. Police say it iS even harder to kee
handguns away from kids on the streef.
The city of Bosfon recently( launched a TV
ud campaign with shockertaglines such s,
"When'you tell a friend to fight,
as well be killing him yourself,
take more than commercials to keep
schools from becomlngi modern-day Dodge
Cities. As long os pistols are almost as easy
to get as candy from a vending machine,
Beople ofall ages will continue toend upon
oth ends of the barrel.

ou might
ut it will

. George Hackettuk /i Richar d Sandza
in Washin torLé Frank Gibney d][) In Houston.
Robin GaRtiss in Chicagoand bunrau rrporls

NEWSWEEK ; JANUARY It, 1968 19



ALASKA PEACE OFFICERSASSOCIATIONA

StateAPOAOffice « P.0.Box240106 « Anchorage,AK99524-0106 « (907)786-1807

February 15, 1988

EXECUTIVE DIRECTOR The Honorable Fran Ulmer
M James Messtdc Chair, State Affairs Committee
Alaska State Legislature
P. 0. Box V
BOARD OF DIRECTORS Juneau, AK 99811
E%Eﬁé\g\/&la President Dear Fran:
”ﬂﬁ%g@g?“vmepm& I am writing concerning Senate Joint Resolution 15 which proposes
Steve Ealwara. Member an amendment to the Constitution of the State of Alaska. The
Juneau resolution has been referred to the House State Affairs Committee.
John Shover, Member
meanm On January 14, 1988, the Alaska Peace Officers Association Board
L?&ﬁFaMLMembw of Directors formally received the proposed resolution. At the
Tony Hodge. Member conclusion of the review a motion was unanimously passed opposing
Anchorage Senate Joint Resolution 15.
EolUe Port. Member
asllla Our concern with this amendment change is that the door could be
conceivably left open to eliminate other laws currently on the
books. Laws such as felon in possession of a handgun, possession
CHAPTERS of weapons by intoxicated persons, carrying concealed weapons,
A%ﬁ@%&%mmn etc. We feel these are fair and justifiable laws that are
Bethel obviously needed.
Simon Brown
Craig As you are probably aware, a majority of our members are gun
James See enthusiast. We are engaged in many activities such as hunting,
Famﬁnﬁ | target shooting, trap shooting and almost any sporting activity
Egngoran relating to guns and weapons. We do not feel our current
Dan Morris constitution prohibits or dampens any legitimate activity in
Juneau relation to these activities.
Donald Otis
Eotzebue Therefore, if the machine is not broken, why fix it. We do not

Carlos Salazar
mMMB?

Elliott Eeld
Palmer

Greg Carpenter
Seward

Mike Chapman
Valdez

John Nealon
Ketchikan

LeBoy Mestas

Pasmbug
Scott Eddy

feel the current constitution infringes upon any person or group,
the right to bear arms. It does, however, allow the state to
control the possession of weapons by certain people such as
felons and people under the influence. It also allows the state
to control certain classes of weapons, such as bombs, silencers,
sawed-off shotguns, switchblade knives and the like.



The Honorable Fran Ulmer
February 15, 1988
Page 2

If you have any further questions, plea.se contact me.

Sincerely,

Ed Kalv/ara

State President

Alaska Peace Officers Association
2760 Sherwood Lane

Juneau, AK 99801

789-2165 (work)

789-0036 (home)

cc: Governors Criminal Justice Working Group
John Sund, Chair, House Judiciary Committee
All Members of the House State Affairs Committee



Governor®s Criminal Justice Working Group

January 14, 1988

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

As you may be aware, the Governor has appointed the
undersigned representatives of various state and local agencies
to an ad hoc working group on criminal justice. The members of
the group meet together on a regular basis to consider, and occa—
sionally to comment upon, 1issues that could affect the fair and
efficient administrxtion of criminal justice 1in Alaska.

At the end of the last session, the Senate adopted CS
for Senate Joint Resolution 15 (Judiciary), which proposes an
amendment to the Constitution of the State of Alaska. We under—
stand that CS SJR 15 (Jud) has been referred to the House State
Affairs Committee for consideration. We are writing as a body to
strongly urge you and your fellow representatives to amend the
language of the present resolution to <clearly preserve the
present power to reasonably regulate the possession and use of
arms.

IfT passed by the legislature, CS SJR 15 (Jud) would
place a proposed constitutional amendment before the voters at
the next general election. The resolution contains an amendment
to art. I, sec. 19 of the state constitution, relating to a citi—
zen"s right to keep and bear arms. As presently drafted, SJR 15
would make the following changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A
WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF T~FREE
STATE, THE] right of the people to keep and bear arms shall not
be infringed.

The stated purpose of the proposed amendment 1is to
establish that the right to keep and bear arms under the state
constitution 1is an individual right, rather than a collective

one. We axe concerned that the present language, if adopted by
the voters at the next election, might allow later constitutional
challenge to some existing state statutes. Present law, for

example, prohibits a convicted felon from possessing a conceal-
able firearm, prohibits possession of certain weapons such as
bombs, hand grenades, silencers, and sawed-off shotguns,
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prohibits possession of a firearm while intoxicated, the dis—
charge of a firearm from, on, or across a highway, the carrying

of a concealed weapon, possession of a loaded firearm on licensed

premises, or possession of a firearm by a minor without parental

consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety func—
tion by restricting the possession of especially dangerous
weapons or weapons carried 1in an especially dangerous manner or
place. IT the legislature does not intend that the proposed
amendment of art. 1, sec. 19 would render these statutes unen—
forceable, nor foreclose a future Jlegislature from adopting
similar provisions (prohibiting possession of loaded firearms in
a church or on school grounds, for example), then the legisla—
ture®s intent to continue to allow reasonable regulation by law
should be made clear.

We suggest the addition of language such as: "The
right of the people to keep and bear arms shall not be infringed,
except that the state or a political subdivision of the state may
regulate the manner in which arms may be borne, <carried, or
used."” or "...except that the manner o1 keeping and bearing arms
may be regulated by,law.™

Section 2 of CS SJR 15 (Jud) contains a statement of
"legislative intent” indicating that the constitutional amend-—
ment, if adopted, "should not be construed to preclude the regu—
lation of the manner in which arms may be borne, carried, or
used.” We are concerned, however, that this statement of legis—
lative intent will not be effective to preserve the present power
to reasonably regulate the possession and use of weapons.

As a general rule, a statute or constitutional provi—
sion will be interpreted according to the plain meaning of the
language on 1its face. IT the intent behind the adoption of the
amendment were to later become an issue, it is the intent of the
voters who adopted the measure, vrather than the intent of the
legislators who drafted it, that will be relevant. Although the
resolution directs the Legislative Affairs Agency to consider the
statement contained in section 2 when preparing its neutral sum—
mary for the election pamphlet, the 1intent Jlanguage will not
appear on the ballot itself, and may well not be contained verba-
tim in the election pamphlet. See art. XIIl, sec. 1 of the
Alaska Constitution and AS 15.58.010.

Principles of both common sense and responsible drafts—
manship dictate that a well-drafted statute or constitutional
provision should reduce the need for disputes about
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interpretation. Statements of "legislative intent" are not an
adequate substitute for clear, unambiguous Jlanguage in thepro—
posed constitutional amendment. A more precisely drafted amend—

ment would minimize the possibility that, should the proposed
constitutional amendment be adopted, a criminal defendant would
later be able to argue that a criminal weapons misconduct statute
is unconstitutional because it violates his right to keep and
bear arms under art. 1, sec. 19 of the state constitution.

We urge you to amend CS SJR 15 (Jud) to address the
concerns discussed above.

Sincerely yours,

Grace Berg "m"Schaible thur Snowden /
Attorney General /"Administrative Director
/ Alaska Court Systenm

Commissioner Public Defender
Department of Public Safety

v, ¢ \* -— fvrJ \
HAraZMunson Susan Humphrey-Barnett
Commissioner Commissioner
Department of Health & Department of Corrections

Social Services

Brant McGee
President Public Advocate
Alaska Association of Chiefs
of Police

A'A

Cn
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Harold M. Brown
Executive Director Consultant on Criminal
Alaska Judicial Council Justice Planning

cc: All members of the House ctate Affairs Committee
John Sund, Chair, House Judiciary Committee



ANCHORAGE POLICE DEPARTMENT EMPLOYEES ASSOCIATION
3111 C Street, Suite 325
Anchorage, Alaska 99503

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer,

I am writing concerning Senate Joint Resolution 15 which proposes
as amendment to the Constitution of the State of Alaska.

We oppose this amendement. We feel our current constitution does
not restrict the lawful purchase, possession or use of weapons.

As it is now written it also allows for controls on dangerous

and illegal weapons and weapons related activities. We find these
laws to be reasonable end necessary. Our concern with the pro—
posed resolution is that its "legislative intent” could be broadly
and loosley interpreted resulting in the elimination of some of
the laws vital to public safety.

Since the current constitution has worked so well for so long why
change it now?

Sincerely

Alan Kraft
A.P.D.~M.A. President

JY:lgd



Bill Sheffield, Covernor

DEPAUT.ME.'VT OF LAW EH%EELJ(Aﬂé\%é%HOL

OFFICE OF THEATTORNEY GENERAL NE: 15071 <

May 3, 1986

The Honorable M. Mike Miller
Alaska State Legislature

P.0O. Box V

Juneau, Alaska 99811

Dear Representative Miller:

You have asked this office to comment upon the effect

of "legislative intent" language currently contained 1in a
resolution now under consideration by the House Judiciary
Committee: CS SJR 39 (Jud) am. This resolution, if passed,
would place a proposed constitutional amendment before the
voters at the next general election. The resolution contains
an amendmenttoart. I, sec. 19 of the state constitution,
relating to a citizen"s right to keep and bear arms. The

stated purpose of the proposed amendment 1is to establish that
the right to keep and bear arms under the state constitution is
an individual right, rather than a collective one.

The proposed constitutional amendment now states that
a citizen"s right to keep and bear arms "shall not be infringed
by the stateor by a borough or city of the state." During
consideration ofCS SJR 39 (Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the
phrase "except that the manner of keeping and bearing arms may
be regulated by law."™ This proposed amendment was rejected by
the Senate on a vote of 16 to 2. See Senate Journal, March 26,
1986, at pp. 2166-2167. The Judiciary Committee version of the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative intent." Section 2 of CS SJR 39
(Jud) am now provides, in part, that the proposed constitu—
tional amendment “"should not be <construed to preclude the
regulation of the manner in which arms may be borne, carried,
or used."”

We are concerned that the language presently
contained 1in CS SJR 39 (Jud) am might allow later constitu—
tional challenge to some existing state statutes. Present law,
for example, prohibits a convicted felon from possessing a
concealable firearm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a firearm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loaded Ffirearnm
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on licensed premises, or possession of a firearm by a minor
without parental consent. (See AS 11.61.200-11.61.220.)

These statures serve an important public safety
function by restricting the possession of especially dahgerous
weapons or weapons carried in an especially dangerous manner or
place. If the legislature does not intend that the proposed
amendment of art. 1, sec. 19 would render these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example), then the
legislature®s intent to continue to allow reasonable regulation
by law should be made clear.

It may be that the Senate, 1in rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, believed that 1itwas not necessary to explicitly
state in the proposed constitutional provision that regulation
of firearms by law 1is allowed, as this point 1is 1included 1in
their "legislative intent” language. As a general rule,
however, a measure will beenforced according to the plain
meaning of the language on its face. 2A C. Sands, Sutherland
Statutory Construction & 45.02 at 4 (4th ed. 1984); Wilson v.
Municipality of Anchorace, 669 P.2d 569, 571 (Alaska 1983). It
is a "fundamental principle of statutory interpretation
that a statute means what 1its language reasonably conveys to
others..." North Slope Borcuan v. Sohio Petroleum Coro., 535
P.2d 534, 540 IlAlaska™ 1978) ; South Central Health Planning v.
Commissioner, Peat. of Administration, 628 P.2a 551, 553
(Alaska 1981). 1/

While the courts in Alaska may consider a measure's
legislative history to the extent it may assist the court 1in
correctly interpreting the measure, a legislative co..imittee
report or formal statement of legislative 1intent may not be
used to give the statute a meaning not Tfairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 U.S. 465, 93 L.Ed.2d 817, ®©9 S.Ct. b92 (1949);
Nor~r. slope Borough, 585 P.2d at 540.

1/ Although general rules of legal interpretation are most
often expressed 1in the context of statutory interpretation, the
same rules apply to the interpretation or legislative
resolutions and constitutional amendments. 1A C. Sar.ds,
Sutherland Statutory Construction © 29.08 at 500 (4th cd.
1985) .
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When a reviewing court decides that it must consider
the legislature®s intent in order to construe a provision, the
text of the measure itself is still considered the best

evidence of legislative intent. See 2A C. Sands, Sutherland
Statutory Construction & 46.03 at 82 (4th ed. 1984) and the
cases cited there. Where the terns of a provision are clear

and straightforward, the intent of the legislature will be
based on those terms, even if the apparent 1intent conflicts
with a statement of legislative intent or a committee report.
See Camir.etti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.Ct. 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction 5 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Acckecak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
intent language <contained 1in the ‘"preamble™ to the Limited
Entry Act, urged the state supreme court not to adopt a literal

construction of the act. The court refused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous statute; nor can it be used to create doubt or
uncertainty which does not otherwise exist." 680 P.2d at 483,
n.3. Thus, to the extent that Jlanguage contained in the

"legislative intent" section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terns of the constitutional
provision, it is the constitutional language which will
control.

The courts may also consider the history of
legislative action taken on a given measure when determining
legislative intent. Generally, the rejection of a proposed
amendment indicates that the legislature did not 1intend the
bill to include the provisions embodied in the rejected
amendment. Lanina v. Williams, 232 U.S. 78, 58 L.Ed. 515, 34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction 8 48.04 at 3C2,
5 48.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that if the legislature had intended to allow the
continued regulation by law of some aspects of a person®s right
to possess arms it would have adopted the language proposed by
Senator Fischer during the Senate®"s consideration of the
resolution. See, e.g. , North Slone Borough, 535 P.2d at 541;
Wi 1son, u69 P77d" at . 1.

Perhaps the most important consideration hero is that
in the case or a measure (such as this one) which is to be
decided by a vote of the electorate, descriptive statements
accompanying the preposition are an important source of
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guiaance for interpretation. 2A C. Sands, Sutherland Statutory
Construction 848 .04 at 301, &48.19 at 345 (4th ed. 1984);
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977), cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIIl, sec. 1 of the Alaska Constitution,
the Ilieutenant governor 1is required to prepare a ballot title

and a summary of the proposed constitutional amendment. The
election pamphlet prepared pursuant to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,

2) the ballot title and summary prepared by the Jlieutenant
governor, 3) "a neutral summary"” of the proposition prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. AS 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to "consider" the statement contained in section 2 of CS
SJR 39 (Jud) am when preparing®™ its neutral summary for the
ballot, this Jlanguage will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, in the final
instance, a reviewing court will 1look to the intent in the
minds of the voters who voted to adopt the constitutional
amendment, the legislature™s statement of its 1intent when
placing the measure on the ballot has limited significance.
Lewis, 559 P.2d at 637-638.

One of the main purposes of a constitution 1is to
limit legislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given
constitutional provision, cannot be given effect if the stature
conflicts with a substantive provision in the constitution.
Thus, an amendment to the constitution may expressly, or by
implication, repeal existing legislative enactments. Rhode
Island v. Palmer, 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 4S6
(1919); 1A C. Sands, Sutherland Statutory Construction & 23.20
at 387 (4th ed. 1985) . The possibility that the language
proposed in SJR 39 could be interpreted as invalidating some
portions of Alaska®"s present criminal code 1is a real one, as
this has occurred in similar circumstancesin other states.
See, fcr example, State v.Kessler, 289 Or. 359, 614 P.2d 94
(1980) ana State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both common sense and responsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about interpretation. 2A  C. Sands, Sutherland Statutory
Construction J 45 .02 at 5 (4th ed. 1984). Statements of
"legislative intent"” are not an adequate substitute for clear,
unambiguous language in the proposed constitutional amendment.
A mere precisely drafted amendment would minimise the
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possibilitv that, should the proposed constitutional amendment
be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute is unconstitutional
because it violates his right to keep and bear arms under
art. 1, sec. 19 of the state constitution.

Qiqcerely/

Harold M. 3rown
Attorney General
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MEMORAND UM April 30, 1936
SUBJECT: Right of a citizen to keleep and bear arms
(CSSJR 39 (Judiciary) an]
TO: Representative M. Mike Maller
Chair, House Judiciary Committee
/
FROM: Richard A. BradleyCG

Legislative Counsel

/

Kavden Kaden has asked that I comment on three 1issues relat—
ing to this resolution proposing a constitutional amendment.

The amendment proposed under CSSJR 39(Judiciary) am would
amend art. 1, sec. 19 of the Alaska Constitution, "Right to
3ear Arms". The resolution contains a statement of "Legisla—
tive-Intent” .

It may be desirable to summarize each to set the stage.for
the comments that follow.

Section 1 of CSSJR. 39(Judiciary) am amends as Tfollows:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The [A WELL
REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A
FREE STATE, THE] right of each citizen of the state
[THE PEOPLE] to keep and bear arms for lawful defense
of self, family, property, and the state ana tor lawrul
hunting, recreation, anc other lawful purposes. shall
not beinfringed bv the state or bv a borough or city
of the state. -

Sec. 2(a) of CSSJR 39(Judiciary) am states legislative

intent: "the legislature intends only that the amendment
. [provide] that the right to keep and bear arms is an
individual rather than a collective righc.” And the

"amendment, if adopted, should not be construed to preclude
the regulation of the manner in which arms may be borne,
carried, or used." [1t] "should not be used to repeal or to
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render unconstitutional existing statutes . . . or existing
municipal ordinances.”

I. What 1is the effect of an expression of legislative
intent in a constitutional amendment?

I believe that the courts will give deference to legislative

intent. There is an existing history of them doing that.
In Alaska Public Employees Ass"n v. State, 525 P.2d 12, 17 -
13 and in Seward Marine Services, Inc. v. Anderson,643P. 2d

493, the Alaska Supreme Court considered the exter.-t-,to which
it would consider evidence of legislative intent apart from
that stated in the legislation itself. In each case, even
thcugr. it would seem that extraneous evidence 1is weaker than
legislative intent stated within the legislation itself, it
considered the offered evidence carefully.

A statement of legislative intent in the context of a
constitutional amendment would be entitled to equal weight
as compared to a statement of legislative intent in
legislation if everything were equal. Everything is net,
however, equal.

There is a unique mechanical problem in the case of a
constitutional amendment. In the usual statement of
legislative intent, the theory and the fact is that those
who vote for the bill have the statement of the legislative
intent before them (if it is incorporated into the bill) as
they vote or, in the case of the governor, when it is
reviewed before signature or veto.

There is a difference here. The voters of the state *"ho%
actually approve or reject the amendment will notf‘hav2 the
statement of legislative intent before them. As a matter of
law, it seems that they will have only section 1 of the
resolution before them. ..See art. XIlIl, sec. 1 of the Alaska
Constitution: the "lieutenant governor shall preDare a
ballot title and proposition summarising each proposed
amendment, and shall place them on the ballot

In an attempt to address that problem, sec. 2(b) of CSSJR
39(Judiciary) am directs the Legislative Affairs Agency, as
it prepares the "neutral summary"™ under AS 15.53.020, to
"consider" the statement of legislative intent.” It is
presumably only through the neutral summary published in the
voter®s canonlet that a voter nav become aware of sec. 2;a)
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I am sacisfied chat che Agency, when it considers CSSJR

39(Judiciary) am, will prepare a neutral summary. The law
requires no less. Some-of“the problems that the Agency may
have in the preparation of the summary are suggested below.

The general rule is that the legislative intent will be
considered only after the substantive language has itself
been considered and then only if the court is unable to
-determine what the legislature intended from the substantive
language. The corollary of the rule is that the legislative
intent will not be considered if the substantive Il-anguage is
clear or to the extent that the legislative intent contra-
diets, 1in some fasnion, the substantive language. ;

It is these points that present the _problem for legislative
intent.

Sec. 2(a) states that the legislature intends that the
"right to keep and bear arms"™ be ™"an individual right r-sther

"-than"a collective right."” Consistently with that, the
amendment deletes the reference to the "well-regulated
militia being necessary to the security of free state

The very substantial problem is that the language added in
provides that the purpose of the right to bear arms is "for
lawful defense of self, family, property, and the state".
[Emphasis added.] It seems clear that the focus or cr.e
amendment is broadened; individual purposes for the right
are affirmed. But the amendment also states a collective
purpose: the "defense of . . . the state". To the extent
that the "legislative purpose"™ seems 1inconsistent the sub-—
stantive language of the amendment itself, the court must
disregard the legislative purpose.

I assume that the legislative purpose of the amendment "not
[being] used to repeal or render unconstitutional existing
statutes . . . or existing municipal ordinances”™ will be
effective.

I1. What 1is che likely effect of the language of che amend—
ment on existing laws against concealed weaoons, etc.?

The legislative purpose says that the amendment should have
no effect on chose laws; predictions of actual effect 1in
this area are, however, somewhat difficult.

The amendment and its analogs 1in the U.S. Constitution and
In _he constitutions of other states have a Long mstorv: L
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think it is fair to say that the amendment has a meaning and
an understanding that is larger then the language of the
section itself; | see no reason to suggest that the amend—
ment changes these understandings.

It has been said that the provision in the U.S. Constitution
goes back to 1639. The English Bill of Rights, enacted by
Parliament in 1639, granted the English the right "to have
Arms for their Defence, suitable to their Conditions, and
allowed by Law.™ See State v. Kessler, 2S9 Or. 35! 614
?.2d 94 (Oregon 1980).

The Kessler case and State v. Delsado, 692 P .2d (Oregon
1934) construed the Oregon version or art. I, sec. 19. It
provides "The people have the right to bear arms for the
defence (sic) of "themselves, and the State, . . ." [Art. 1,

sec. 27, Oregon Constitution.] It seems clear that the
language of the Oregon Constitution is 1identical in function
and almost identical in language to that contained 1ir. CSSJR
39 (Judiciary) anm. It should be reasonable, therefore, to
expect them to be construed similarly.

The Kessler case involved a prosecution for the possession
of a "billy", an item the possession of which was prohibited
as a "slugging weapon.™

The Oregon court noted that in colonial time and during the
Revolutionary War, weapons used by militiamen and by indi—
viduals in the defense of their home or their person were
the same. The court noted that the historical analysis of
the orovision indicated that

the drafter intended "arms™ to include the hand-carried
weapons commonly used by individuals for personal
defense. The club 1is an effective, hand-carried weapon
which cannot logically be excluded from this term. We
hold that the defendantls...possession of a billy club in
his heme 1is_prc"t"ectecchy Article 1, section 27, of<the
Oregon Constitution. [614 ?.2d at 100.]

The Delgado case involved oossessicn of a switchblade.

The appropriate inquiry 1in.the case at bar is whether
kind of veaccn, as modified bv its modern 1iesicr. and

rune Zion, re or one sore rereranTV « 1V UCS.S
for personal defense duri: R%&Iutior.arv or
aostrevolLutionarv era, or 1359
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tution was adopted. In particular, it must be
determined whether the drafters would have intended the
word "arms?”to include the switch-blade knife as a
veanon commonly used by individuals for self defense.
[692 P.2d at 612.]

The Oregon Supreme Court agreed that a law that sought to
prohibit possession of the "jackknife" or "mere
pocketknives™ would violate the Oregon constitution.

The only difference 1is the presence of the sp-r-ing-
operated mechanism that opens the knife. We are uncon-—
vinced by the state®s argument that the switch-blade is
"so substantially different from its historical
antecedent™ (the jackknife) that it could not have been
within the contemplation of the constitutional

drafters. They must have been aware that technological
changes were occurring in weaponry as 1in tools
generally. [692 P.2d at 614.]

Note that the provisions of Alaska law .now...prohibit-the
possession of a switchblade. See AS 11.61.200.

It is possible.that the reference in the amendment to art.
I, sec.~ 19 to "lawful"” uses may be adequate to authorize
regulation of an "unlawful"™ use, that is, to define what is
unlawful.

On the other hand, a constitutional provision granting the
legislature the authority to characterize a use as unlawful
may then.. authorize a.regulat.ion_.that was__unincsnded by the
Sponsors of the amendment.

I agree that such a result in this state is unlikely for
more practical reasons. But that result occurs because of
the understandings on the amendment, not really because of
the language itself.

Elimination of militia concepts.
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SECTION 19. RIGHT TO BEAR ARMS. The [A WELL-REGULATES
MILITIA BEING NECESSARY TO THE SECURITY OF A FREE STA=g
THE] righc of Che people Co keep and bear arms shall

noc be infringed.

Wich.no context for che regulacion, che stacemenc becomes
absolute_“dnd no regulacion would be possible. Accordingly”®,

I believe chakE some chreshold basis for che regulacion (such
as Chac in SJR. 39) muse be offered by che consCiCuCion.

f T may be of further assistance, please advise.--—

RA3 :mkr
m5/046
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Righc co bear arms
(Work Order No. 14-SJ39)

Represencacive M. Hike Miller
Chair. House Judiciary Committee

FR.CM: Richard A. Eradle?y /%)
Lasislacive Cour.s".erlTvV
*/0k1

Hayden Racer. has recuesced a CS for SJR. 39. Ic is enclosed

as recuesced.

The amendment 1is changed in che second house. I believe we
nay have provided you with a ccncurrenc resolution co sd-
cress Cne Question.

The rasolucion continues Che "legislative intent” language
in sec. 2. As my April 30 memorandum to your committee on
the Senate version of this resolution suggested, ve do r.ct

1A' Ativ.t
A «A :\q -

believe chat "legislative history” is placed before the vot—

ers ar.d therefore will not be considered before thenm.

Thus, che language of sec. 3 that directs the lieutenant

governor to place the "legislative history”™ cetera the vot—

ers may be ineffective. Article XXX, sec. 1 of the Alaska
Constitution tells the lieutenant governor what to place
before the voters; it provides, in pertinent part:

C~C— a1 1 ALfror\ani7c * * = The lieutenant gover-
tor shall oreoare a ballot titie and orccos icior. sum-
rarmir.r eacr. orocosec amencment. ana

or. tr.e oal.ot tor cne r.a::c general eleccion, 7”7*

as you Ssee, cne amer.cmer.t® irsa ¢ is r.cc .acer. cet
me voters cue or.y 'a odiicc L33t
maritir.t -tor. ororoscu amancmer.c =3 it s3s o= - -1e3






0"!CC Or THE MUNICIPAL ATTCnMEY

February 25, 1935

TC: Merr.bers of the Senate Judiciary Committee
Re: Senate Joint Resolution Mo. 33

The proposed amendment to Article I, Section 113 of the State
Constitution set forth 1in Senate Joint Resolution No. 39 could,
in its original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. Of particular
concern is the clause beginning on line 15 which specifies
““...personal defense and for the defense of family, property.,.1.
This provision could be read to invalidate all existing state and
municipal laws governing the use of firearms for self-defense anc
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment 1in 1its present Tform would cast doubt on the viability
of continued regulation of such itern3.

The amendment, in its present form, would also have the likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This 1is because of the deletion of pro-—

visions referencing a "well regulated militia.n Historically,

the courts have interpreted that phrase as creating not a per—
sonal right to bear arms, but rather a right of the scats to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation ofsection 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase “Shall not beinfringed” would take on *a whole new
meaning, Thus, the state and 1local governments ccuid lose the
ability to regulate such activities as the carrying of concealed

weapons and the coliberation of serial numbers on firearms.

The provision could easily be amended so as to affirm the right
of tne individual to own and possess firearms (as opposed to the
right cf tne atita to maintain a militia) without precluding the

a ability to prescribe certain conduct with respect



r I

February 25, 1935
Page 2

to the use and possession of deadly weapons. First, I would ~<rn_
pose a change to line 15 whereby the tern "personal"™ would be
replaced by "lawful” and the phrase "and for the defense" be
replaced by the phrase “bf self". In addition, line 17 should be
changed by adding language after the tarn "city" which would read
"...except that the manner in which arms are possessed nay be
subject to reasonable regulations designed to protect the public
safety",

In addition, 1if the Committee®s intent 1is merely to establish a
personal right to the ownership and possession of firearms and
not to ever .urn existing laws governing the use of firearms, then
such "intent should be plainly sat forth 1in a permanent report
that will serve in the future to guide the courts. Furthermore,

if tha additional language | have suggested is added to the
amendment, the Committee report should clarify the Committee"s
intent by specifying that the ability of state and local govern—
ment to impose reasonaole regulations on the possession of
firearms would include laws curtailing tne possession of con—
cealed weapens or weapons that have altered identification marks,

but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Wertabaugher
Municipal Attorney

JW:gml



Bill Sheffield. Governor

DEPARTMENT OF LAW

OFFICE OF THEATTORNEY GENERAL

June 27, 1983

The Honorable Patrick M. Rodey
Senator

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: SJR-28
\A. G. -"366-444-83

Dear Senator Rodey:

The Department of Law has completed a preliminary anal—
ysis ofSenate Joint Resolution 28 regarding the proposed amend—
ment tothe Alaska Constitution pertaining to the right of a
person to keep and bear arms.

You may wish to consider inserting the word "lawful"”
after the term "for" and before the word "defense". With this
insertion, the new constitutional clause would read as follows:

The right of a person to keep and bear arms for
lawful defense of self, home and property, or
for lawful hunting and recreational use, or for
other lawful purposes shall not be infringed.

I believe it would be wise to make explicit that the
.Constitution provi”~_ej3 _f.ox_lawful _actiyi_ties, which of course are
eVtalJXIsHecTLy”the "legislature. 1In the absence of the term
"lawful™, 1 can envision a situation where persons attempt to use
the constitutional language as a defense to behavior which
ordinarily would constitute a violation of the Alaska criminal
statutes. Also, 1I°m not sure the explicit mention of lawful
hunting, recreacional use and other specific activities 1is
necessary to insure that individuals have a guaranteed right to
keep and bear arms, however, 1 realize this language may be re—
assuring to certain groups within-our state.

You may wish to review the language in other state
Constitutions which relates directly to the right to keep and
bear arms. In many instances this right 1is explicitly char—
acterized as .an Individual right wiC,hout~~mentionine specifiTcaliy_
what constitutes“appfopriate use by an individual citizen. The

03-C5LH
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constitutional clauses relating to arms from the thirty-seven
states which have such constitutional language are as follows:

CAlabama? That every citizen has a right to bear arms
in defenseoFTiimself and the state. ALA. CONST, art I, 82.

Alaska: A well-regulated militia being necessary to
the security of a free state, the right of the people to keep and
bear arms shall not be infringed. ALASKA CONST, art. I, 8 19.

CArizonal) The right of the individual citizen to bear
arms in defense of himself or the State shall not be impaired,
but nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. ARIZ. CONST, art. 1l, 8 26.

Arkansas: The citizens of this State shall have the
risht to keep and bear arms for their common defense. ARK.
CONST, art. 11, 85.

Colorado: The right of no person to keep and bear arms
in defense of his home, person and property, or in aid of the
civil power when thereto legally summoned, shall be called in
question; but nothing herein contained shall be construed to
justify the practice of carrying concealed weapons. COLO. CONST,

art. 11, 8 13. -

Connecticut: Every citizen has a right to bear arms 1in
defense of himself and the state. CONN. CONST, art. 1, 815.

Florida: The right of the people to keep and bear arms
in defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated bv law. FLA. CONST, art. I, 8S.

Georgia: The right of the people to keep and bear
arms, shall not be infringed, but the General Assembly shall have
power to prescribe the manner in which arms mav be borne. GA.
CONST, art I, 81.

Hawaii: A @eTlTreRulaced militia”being necessary to
the security of a free" statejthe right dr~the people to keep and
bear arms shall not be infringed. HAWAIIl CONST, art I, 815.

Idaho: The people have the right to keep and bear
arms, which right shall not be abridged; but this provision shall
not prevent the passage of laws to govern the carrying 0% Weapors
concealed on the person nor prevent passage of legislatuon
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providing minimum sentences for crimes committed while in
possession of a firearm, nor prevent the passage of legislation
providing penalties for the possession of firearms by a convicted
felon, nor prevent the passage of any legislation punishing the
use of a firearm. No law shall impose licensure, registration or
special taxation on the ownership or possession of firearms,
except those actually used in the commission of a felony. IDAHO
CONST, art. 1, 811.

I1linois: Subject rnly to the police power, the right
of the individual citizen to keep and bear arms shall not be

infringed. ILL. CONST, art. I, G©22.
——————— Indiana: The people shall have a ri?ht to bear arms .
for the defense of tfiemselves and the State. ND. CONST, art 1,
8 32.

Kansas: The people have the right to bear arms for

their defense and security; but standing armies, 1in time of
peace, are dangerous to liberty, and shall not be tolerated, and
the military shall be 1in strict subordination to the civil power.
KAN. CONST., Bill of Rights, S8A.

Kentucky: All men are, by nature, free and equal, and
have certain inherent and inalienable rights, among which may be
reckoned: ...The right to bear arms 1in defense of themselves and
of the State, subject to the power of the General Assembly to
enact laws to prevent persons from carrying concealed weapons.
KY. CONST. 8 1.

Louisiana: The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not prevent
the passage of laws to prohibit the carrying of weapons concealed
on the person. LA. CONST, art. 1, SA.

Maine: Every citizen has the right to keep and bear
J for the common defense; and this right shall never be
gquestioned. ME. CONST, artl, 8 16.

Massachusetts: The people have a right to keep and
bear arms for the common defence. And as, in times of peace,
armies -are dangerous to liberty, they ought not to be maintained
without the consent of the legislature; and the military power
shall always be held in an exact subordination to the civil
authority, and be governed by 1it. MASS. CONST, pt. 1, art. 17.

Michigan: Every person has a right to keep and bear
arms for the defense of himself and the state. MICH. CONST,

art 1, 5 6.



Mississippi: The right of every citizen to keep and
bear armsin defense of his home, person, or property, or in aid
of the civil power where thereto legally summoned, shall not be
called question, but the legislature may regulate or forbid
carrying concealed weapons. MISS. CONST, art. 111, 812.

Missouri: That the right of every citizen to keep and
bear armsin defense of his home, person and property, or when
lawfully summoned 1in aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed
weapons. MO. CONST, art 1, 823.

Montana: The right of any person to keep or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summoned, shall not be
called in question, but nothing herein contained shall be held to
permit the carrying of concealed weapons. MONT. CONST, art 11, 8
121

New Mexico: No law shall abridge the right of the
citizen to keep and bear arms for security and defense, for
lawful hunting and recreation use and for other lawful purposes,
but nothing herein shall be held to permit the carryingof
concealed weapons. N.M. CONST, art. 11, 8 6.

North Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed; and, as
standing armies in time of peace are dangerous to liberty, they
shall not be maintained, and the military shall be kept under
strict subordination t , and governed by, the civil power.
Nothing herein shall justify the practice of carrying concealed
weapons, or prevent the General Assembly from enacting penal
statutes against that practice. N.C. CONST, art. 1, 8 30.

Ohio: The people have the right tobear arms for their
defense and security; but standing armies, intime of peace, are
dangerous to liberty, and shall not be kept up; and the military
snail be in strict subordination to the civil power. OHIO CONST,

art I, 8 4.

Oklahoma: The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the
civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the
Legislature from regulating the carrying of weapons. OKLA.

CONST, art. 11, 8 26.
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Oregon: The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military
shall be kept in strict subordination to the civil power. OR".

CONST, art. 1, 8 27.

Pennsylvania: The right of the citizens to bear arms
in defence of themselves and the State shall not be questioned.
PA. CONST, art. 1, 822.

South Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed. As, in
times of peace, armies are dangerous to liberty, they shall not
be maintained without the consent of the General Assembly. The
military power of the State shall always be held in subordination
to the civil authority and be governed by it. No soldier shall
intime of peace be quartered in any house without the consent of
the owner not in time of war but 1in the manner Drescribed by law.
S.C. CONST, art 1, 820.

South Dakota: The right of the citizens to bear arms
in defense of themselves and thestate shall not be denied.
CONST, art. VI, 8 24.

Tennessee: That the citizens of this State have a
right to keep and to bear arms for their common defense; but the
Legislature shall h~ve power, by law, to regulate the wearing of
arms with a view to prevent crime. TENN. CONST, art. 1, 826.

Texas: Every citizen shall have the right to keep and
bear arms in the lawful defence of himself or the State; but the
Legislature shall have power, by law, to regulate the wearing of
arms, with a view to prevent crime. TEX. CONST, art. 1, 823.

Utah: The people have the right to bear arms for their
security and defense, but the Legislature may regulate the
exercise of this right by law. UTAH CONST, art. 1, 86.

Vermont: That the people have a right to bear arms for
the defence of themselves and the State-and as standing armies 1in
time of peace are dangerous to liberty, they ought not to be kept
up; and that the military should b kept under strict
subordination to and governed by the civil power. VT. CONST, ch.
1, art. 16.

Virginia: That a well regulated militia, composed of
the body of the people, trained to arms, is the proper, natural,
and safe defense of a free state, therefore, the right of the

S.

D.
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people to keep and bear arras shall not be infringed; that
standing armies, in tine of peace, should be avoided as dangerous
to liberty; and that all cases the military should be under
strict subordination to, and governed by, the civil power. VA.
CONST, art. 1, 8&13.

Washington: The right of the individual citizen to
bear arras in defense of himself, or the state, shall not be
impaired, but nothing in tnis section shall be construed as
authorizing individuals or corporations to organize, maintain, or
employ an armed body of men. WASH. CONST, art. 1, 8 24.

Wyoming: The right of citizens to bear arms in defense
of themselves and of the state shall not be denied. WYO. CONST,
art 1, 8 24.

In addition, thirteen states do not have express
constitutional provisions related to the right to keep and bear
arras.

I would be happy to discuss this matter with you 1in
core detail.

Norman C. Gorsuch
Attorney General

NCG:ml
Distribution of
identical letter: The Honorable Jalmar M. Kerttula

Alaska State Senate

The Honorable Rick Halford
Alaska State Senate

rhe Honorable Don Bennett
Alaska State Senate
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The Honorable Vic Fischer ro e
Alaska State Legislature "‘ANNKku Z
P.O. 20x V
Juneau, Alaaka 99311

Rei S.J.A. 39
Dear Senator Fischer:
Yea hava asked for tha Department of Law"a comments

upon the current language cf S.J.2, 39, a resolution prcccsir.g
an amendment to Article I, roc. 19 of the stata constitution,

relating to a citizen®"s right to keepand bear arcs. An |
understand it, 5.J.A. 39, as amendedon .the Sonata floor
yesterday, provides that art. 1, sec. = 19 ofthe Alaska

Constitution will he ar.ar.cad to road:

SECTION 19. FIGHT TO XSS? AHP BZA3. AAMS. Thn
[A W2LL-R2GULAT2D MILITIA 3EING NZCZSSAAY TO Tal
3ICUAITY CF A F.Hi: STATE, TAZ] right of each
citizen cf the state [TAZ TSCPLZI to kaop ar.a

bear arms for lavrui dafnnno of salf, family,
orooartv, er.c tr.a stats ,ina ror Jlawcui hunting,
recreation. and other idiawrui ourroenn, snail not

be rr.frrr.goG av a state or cv a oorcuch or city
of the state.

Wa are concerned” that tho * language preaantly
contained in 3.J.R 39 night allcv latar constitutional
challenge to some existing state statutes. Present law, for
example, prohibits a convicted felon frcn possessing a
cor.caalable firaarzs, prohibits possession of certain vaapana
such as bcitbrj, hand grenades, silencers, and sawod-ofi shat
guns, prohibits teasession of a firsam while 1intoxicated, or
ths discharge of a firsarm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loadjd ftreanm
cn Licensed premises, or possession of a firsam by a miner
without parantal consent. (See AS 11.51.100-.210 .)

- 2 1l nMA Brbi. Bea 1 «M »B

function by carefully regulating tha possession of aapecialiy
dar.gorcua vnaccns or weapons carrred in. an especially dang«roes
rar.r_jr or clace. If the lagislaturs dooa- net 1intend to rsncar



Tha Honorable. Vic Fischer. * .‘l)tar{;h 223, i9G6-
Ut -£L-

fhjae Statutes I”nenfcrceabla, nc'r *mo-.fcrdclcad * a-“fu

alio*./ reasonable -rQgulati.cn by Jlav -3hculd .be made <clear. Tha
possibility that the Jlanguage proposed 1in S.J.R. 3D could be
interpreted aa invalidating acaa portions of Alaaxa"a present

ecriminal cede is a real one. . See, for axonpia, Share v,
Kaailer, 6X4 ?2.2c 94 (Ore. 1930), ar.d State v. Doitaica,"”™ 692
pTZcTTo (Cra. 1934) . R S . L r
* | ( ) . 4 T a « = >
- *o . * . . . .
- . = "ifa bellave that any- possible /.ambiguity could bo.

flliminatad by the addition, at the end of the currant language,
of th3 phrasa *axcant that ._.the manner of keeping and baarar.g

ams may be regulated by lav." This suggested language id
based ut-cn airilar provisions in the. constitutions of several
Other states, including Florida (art. 1, one. 3) , Gacrgia (art.
I, sec. 1) , and Utah (art. I, sec. 6) . Tha addition cf this
clause would make it <clear that, although a creiser.;a baric
right to keep and bear arms nay not ba infringed, reasonable
and appropriate regulation cf the manner in which em3 are kept
or borne (i.e., possession by felons, by minors, in a bar,

while intoxicated, ate.) isnot an infringement or. an
individual s constitutional right. 24r. Rupe Andrews, Alaska
Field Representative for tha national Rifle Association, has
indicated that hi3 organisation would net object to the
inclusion of this additional language in S_.J.R. 39. I also

suggest that ycu consider retaining the Jlanguage in the prason-i
constitutional provision "tha people,l rather than change it to
"aeon citicon of the state.™* State constitutional provisions
have traditionally recognised tha -equal rights of all roaidonta

of the state, regardless of the resident ™ national origin.
A carefully drafted amendment would minimise tha
possibility that, should tha proposed constitutional amendment

ba adopceds a criminal dafendan. would later ba able to argue
that a criminal weapons misconduct statute 1is Unconstitutional
because it violates his right to keep and bear

I, sue. 19 cf tha state constitution.

Sincerely,

\VEA -

Harold M. 3rcvn
Attorney General

HhU:GAil:gb-:Z
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Municipality POUCH 6650

ANCHORAGE. ALASKA 39502-0650

o i (907) 264-45*15
Anchorage N KOS
MALCH

OFFICE OF THE MUNICIPAL ATTORNEY

May 5, 1996

Members of the House Judiciary Committee
Re: SJR |9

The Municipality does not oppose a constitutional amendment that

redefines the "right to bear arms”™ as a personal right vested 1in
each <citizen cf the state. We are very concerned however with
the way in which the measure is now drafted. Our concerns are

based on the fact that the present language, quite arguably,
would not permit the state or a municipality to regulate either
the type of arms possessed or the manner and <circumstances of
possession.

While the version passed by the Senate clearly allows regulation
of the wuse of arms, many existing laws do not relate to the
simple wuse of a weapon, but rather to 1its function and to tha
manner and circumstances in which it is possessed. Public safety
concerns demand that the state Jlegislature and local assemblies
be permitted to ban certain types of arms such as bombs, hand

grenades, machine guns, silencers, sawed-off shotguns and bullets
designed to pierce protective devices worn Dby law enforcement
officials. We believe likewise that the constitution should per—
mit the Legislature to bar the possession of arms by certain
classes of convicted criminals, intoxicatsd or mentally disturbed
persons. Finally we feel it is essential to control the cir—
cumstances in which otherwise lawful weapons are possessed by
limiting the <carrying of <concealed weapons, the possession of
loaded firearms on Licensed prembLses, the possession of a firearm
by a minor without parental consent, at cetera. We reiterata tha

position taken by Attorney General Harold Brown in hia March 25,
1335 letter regarding SJR 39:

These statutes [that would be invalidated by
SJR 33] serve an important public safety func-—
tion by carefully regulating the possession of
especially dangerous weapons or weapons
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May 6, 1986
Page 2

carried in an especially dangerous manner or
place. If the legislature does not intend to
render these statutes unenforceable, nor to
foreclose a future legislature from adopting
similar provisions (pro"nibiting possession of
loaded firearms in a church or on school
grounds for example), then the legislatures
intent to continue to allow a reasonable regu-—
lation by law should be made clear.

The clarity of intent referred to by the Attorney General must be
embodied in the measure itself. Otherwise both State and
Municipal prosecutors will face a flurry of 1legal challenges by
those charged with weapons-related

In conclusion, we wurge that 1if the cdmnittae dees not intend
invalidate existing statutes and ordinances vregulating the ty

of arms that may be possessed, and the circumscances of

possession, then i1t must embody this intent clearly within the

amendment that is offered to the voters for ratification.
JP.

Jerry W-arl Brian Porter, Chie:

Municipal Attorney Anchorage Police Department



Committees:

Chnir-smic Affairs
V. Chair-Judiciary
Tclecommunicaiions
Special illhies
Legislative council

Finance Subcommin ?e
for the University of Alaska

Joint Committee
on liconomic Recovery

Duane S.

Soldotna Police

P.0. Box
Soldotna,

Dear Duane:

Thank
appreciate

developed
that you

Alaska State Legislature

PQ Bos v
Juneau. Alaska oohii
(907) 405-4947

Representative Fran Ulmer

March 30, 1988

Chief of Police
Department

99669

for your letter of support. I sincerely

and the cooperative working relationship that has
you and other members of the APOA. I only wish
could vote in my district”-)

/Sincerely,

Fran Ulmer
Representative

District 4-B —Juneau



i& olbotna police B epartm ent

$.© .plox 2499
g>olbotna =& la#ka 99669

Suane Hiilan™i
(Chicf of Police

March 24. 1955
R? resentative F_r]an Ulmer
Alaska State Leéns ature
P.0. Box V (MS 310D
Juneau AK 9f)Sl|
Dear Representative Ulmer
|H}Jst wanted to take a moment and thank you for the sugport y?u, have shown law
aon%rcement this session | appreciate the work you and your friendly staff have

In particular, Iwané to comment b,outgour gﬁ]%roach to SJR 15 having to do with

the Right to Keep and Bear Arms This has bec emotional and touchy issue and
you hagve han Ie% E}t Inavery sensTtlve and reasona Te way d
Political life can be very difficult for_any public official who does not automaticall
suP ort tne 0sItjon of){hf Natlf?na? R?{Ig Rssoc?anon You chqse tqe more fh%ﬂcul){
path to follow and many of us in law enforcement are appreciative ot your eftorts
Good luck for the rest of the session and thanks

Sincerely,

Duane S Udland

Ch?ef o? Po?ice
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Committees:

Chair-State Affairs
\". Chair-Judic<ary
Telecommunicaifons
Special Eihics
Legislative Council

Finance Subcommittee
(orihe L'niveisiiy of Alaska

Joint Committee
on Economic Recovery

~ Alaska State Legislature

Representative Fran Ulmer

March 30, 1988
Del Smith, President
Alaska Association Chiefs of Police
4501 S. Bragaw
Anchorage, AK 99507
Dear Del:
Thank you for your letter of support.

appreciate it and the
with
could

developed
that you

cooperative working
you and other members of the
vote in my district.

APOA.

FrarV Ulmer
Representative

Distiici 413 - Juneau

relationship
only

RO Box V
Juneau. Alaska 09811
D071465-4947

sincerely

that has
wish



Alaska Association Chiefs of Police rfS B S K

March 16, 1988

Representative Fran Ulmer
Alaska State Legislature
P.O. Box V (M.S. 3100)
Juneau, Alaska 99811

Dear Representative Ulmer,

I had the pleasure of hearing your presentation to the Alaska
Peace Officers Association board in Juneau in January of this

year. I have had the occasion since then to review two letters

you tiave written in response to constituent®s concerns regarding
marijuana and more recently, regarding your stance on SJR 15.

I found your presentation to the Alaska Peace Officers
Association to be open, honest and sincere in your questions
regarding their positions on various 1issues. Your letters to the
constituents regarding the marijuana and SJR 15 I also find to be
well thought out rational responses to very emotional issues. |
do not expect you or any other legislator to always agree with
law enforcement, but 1 find you to be open minded and willing to
look at both sides of any 1issue presented to you and make a
decision that is in the best interests of your constituents and
people of the State of Alaska. I find it extremely refreshing
and pleasant to deal with you and 1| look forward to your
continued support on issues that we agree on, and respectful,
professional and intelligent opposition in those matters that we

do not agree on.

Thank you again for your past assistance and | look forward to
working with you in the future.

Sincerely,

Del Smith, President
Alaska Chiefs of Police Association



S.J.R. 15 March 11, 1988

Representative Ulmer:

As a member of this community and a volunteer Hunter Safety
Firearms Instructor for the State of Alaska, | recommend that
you support the Constitutional Amendment - S.J.R. 15.

Refusing to allow the committee to vote on this despite
the overwhelming support for it could jeopardize the Alaska
Constitution for the individual 3 rights to keep and bear arms.

It is understood that you®ve been apprised of A.P.0.A."s
misunderstanding of S.J.R. 15 and that it (the amendment) will
not preclude the reasonable regulations presently placed on
firearms use within the State of Alaska - regulations backed
by the court decisions.

As your constituent 1 urge you to please reconsider.

Respectfully”? _

A*hames "Joe™ Corbett
Box 211288
Aulce Bay, Alaska
99821



March 15, 1966

Representative Fran Ulmer-
102 Capitol

P.0O. Sox V

Juneau. Alaska 99611

Dear Representative Ulmer:

Passage or S.J.R. 15 Is necessary to ensure that our right to
keep and bear arms is not infringed. The National Rifle
Association (NRA) has documented numerous court decisions
demonstrating that reasonable repulaations will not be

invalidated by S.J.R. 15.

as one of your constituents who helped vote you 1into office. 1
ask you to not only allow the House State Affairs Committee to
vote on S_.J.R. 15. but 1 also ask you to support S.J.R. 15.

Sincerely, L

Hr. Kim Turley, Alaska Professional
Engineer No. 4961

&QX 1164

Auke Bay. Alaska 99821



March 11, 1988
9139 Parkwood Drive
Juneau AK 99801

The Honorable Fran Ulmer

Chairperson, House State Affairs Committee
102 Capitol, P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

My name 1Is Howard G. Beaver, and my wife ™ name 1is Anna. We
met you and became constituents of yours when you visited
our home 1in the valley during your campaign for the House.

As an Alaskan sportsman, I am writing to urge you to allow a
vote on S.J.R.15. 1 believe Alaskan sportsmen and women
need passage of S.J.R.15 to assure that the right to keep
and bear arms is guaranteed by the Alaska Constitution.

I first moved to Juneau in IG/C. One of the main
attractions at that time, and now, 1is the fact that we 1in
Alaska still enjoy many rights and priviledges that less
fortunate residents of communities in other states have lost
because of oppressive laws such as the Morton Grove
(Illinois) handgun ban.

I understand that even Anchorage, among scores of other
communities across the Nation, have attempted to pass such
laws as did Morton Grove. Thus, 1 am firmly convinced that
the need for passage of S.J.R.15 is extremely URGENT.

We believe you are doing a fine job of representing us in

the House. Please don ™ let us down on this important
issue.

Howard G. Beaver

789-3205

cc: Editor, The Juneau Empire

HGB/hb



State Rep. Fran Ulmer
1700 Angus Way
Juneau, Alaska 99601

Dear Rep. Ulmer:

As 1 feel it is important our firearms rights in this
state be protected, I am writing to urge you to allow the
House State Affairs Committee vote on S.J.R. 19. Alaska"s
sportsmen and law abiding citizens need and deserve passage
of the bill to insure their right to keep and bear arms 1is not
infringed.

Contrary to the Alaska Peace Officers®™ Association®s be—
lief, S.J.R. 15 will have no effect on this state"s laws re—
gulating concealed weapons and possession of firearms by in—
toxicated persons or felons. These are reasonable regulations
on firearms that it does not preclude. S.J.R. 15 merely guar—
antees protection of Alaska sportsmen®s and lavw/ abiding citi—
zens® rights to keep and bear arms for sport, hunting and self
defense.

Whatever the outcome on this matter, thank you for your
at tention.

Sincerely,

RICHARD GOTO



11_MARCH

Dear F.Ulmer,

My name is
I and all of my family and friends support S.J.R. 15
without further delay! We feel that it 1is important
to us and all Alaskans.l would like to remind you that
the NRA has documented numerous court decisions pointing
out that reasonable regulations will not be invalidated

by SJR 15. Please do not delay as we feel that this 1is a
very 1important matter

Thank You

Al 7 - s3

N2 /2 A A

1988
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N ational Rifle Association of America
Institute for Legislative Action
1600 Rhode Island Avenue, N.W.

W ashington. D.C. 20036

PRESERVE YOUR RIGHT TO KEEP AND BEAR ARMS IN ALASKA
SUPPORT SJ.R. 15, THE CONSTITUTIONAL AMENDMENT

Dear NRA Member: February 25, 1988

Urgent! The battle to protect your firearms rights is on in Juneau. As a sportsman in
State House District 4B, your help is needed today to secure passage of S.J.R. 15, the right to
keep and bear arms and firearms preemption amendment to your state constitution.

Make no mistake, passage of S.J.R. 15 is absolutely necessary in Alaska to clarify that
the Alaske Constitution guarantees the individual riyhi to keep and bear arms and ensure that
localities may not pass "Morton Grove-style" handgun bans nor any other restrictive gun rights
legislation.

The future of this critical bill rests largely in the hands of your State Representative,
Fran Ulmer, who is Chairperson of the House State Affairs Committee. Representative Ulmer
is currently refusing to allow the Committee to vote on S.J.R. 15, despite the overwhelming
support shown for this bill. Representative Ulmer is holding the bill simply because the Alaska
Peace Officer's Association (APOA) sent written dissent to the February 17 Committee
hearing — but did not even make the effort to attend the hearing.

The opposition of the APOA is based on the mistaken belief that S.J.R. 15 will create a
situation where felons are no longer excluded from firearm ownership. Additionally, they
mistakenly believe S.J.R. 15 will invalidate some of the lav/s currently in effect in Alaska such
as those regulating concealed weapons and possession of firearms by intoxicated persons.

It has been pointed out to the APOA and to Representative Ulmer that there is an
extensive amount of court precedence which clearly showr "iat S.J.R. 15 will not preclude
reasonable regulations on firearms such as those previously mentioned. These are fects —
backed by court decisions -- that cannot be ignored.

There is absolutely no doubt that the important language reforms in S.J.R. 15 are
needed in the State of Alaska. Although many of you may feel that your right to keep and
bear arms is protected by both the U.S. and your state constitution, this simply is not sol
Recent court rulings at the federal level have rejected the Second Amendment to the U.S.
Constitution as it relates to the states. What the courts have stated is that the Second
Amendment applies only to the federal government; therefore, unless a state has a similar
provision in its constitution, the firearms rights of the citizens are in extreme jeopardyl

And unfortunately, in Alaska, your current state constitutional amendment does not
protect your right to keep and bear arms for hunting, recreational shooting, self defense or any
number of legitimate reasons. Indeed, a recent opinion by the Alaska Attorney General on the
meaning of Article |, Section 19, of the Alaska Constitution states: "The modern judicial view
has increasingly found that the guaranteed right to keep and bear arms is not an individually
protected right, but rather a collective right which allows the people of the various states to
serve in a militia."



In addition, since the passage of the Morton Grove (lllinois) handgun ban, over 100
communities -- including Anchorage — have attempted to pass prohibitive legislation. Your
community could be next unless firearms preemption is adopted to clarify that the state
guarantee extends to local municipalities and to ensure that firearm laws will be consistent
throughout the state.

It is critical that Representative Ulmer hear from you today, letting her know that
Alaska's sportsmen need — and deserve — passage of S.J.R. 15 without further delay. Clearly,
passage of S.J.R. 15 is critical — yet Representative Ulmer is single-handedly blocking this
much-needed reform. Alaska's sportsmen and gun owners are at a crossroads in 1988. Behind
lies your state's proud heritage of respect for firearms ownership and sports hunting. Ahead
lies a choice: the smooth continuation of that tradition or a rocky road of ever increasing
attacks aimed directly at you. The choice is yoursl

By acting today, you can help ensure the future of your firearms freedom in Alaska. By
failing to take action, you will be giving a nod to the anti-gunners that >our rights are open for
attack. And you can be sure that the anti-gunners will seize every opportunity to harass
Alaskt. sportsmen.

There is no way to overstress the importance of securing S.J.R. 15 and we are counting
on you, our grassroots support, to make sure we succeed in this critical effort. Here's what we
are asking you to do:

£ TELEPHONE STATE REPRESENTATIVE FRAN ULMER today, urging her to allow
a vote on S.J.R. 15. Follow-up in writing. Explain that you are a constituent and
let her know that Alaska sportsmen need — and deserve — passage of S.J.R. 15 to
ensure that your right to to keep Bnd bear arms is not infringed. Representative
Ulmer's address and phone number at home are: 1700 Angus Way, Juneau 99801;
-"486-6523. Her address and phone number at the Capitol are: 102 Capitol, P.O.
Box V, Juneau 99811; 465-4947.

I WHILE TALKING TO REPRESENTATIVE ULMER, remind her that the NRA has
documented numerous court decisions pointing out that reasonable regulations will
not be invalidated by S.J.R. 15. (Contact NRA State Liaison Brian Judy at (916)
446-2455 or NRA Field Representative Rupe Andrews at (907) 789-7422 if you
would like to know more specific details.)

RECRUIT YOUR FAMILY, FRIENDS AND FELLOW SPORTSMEN to join you in
this critical effort and help send a clear message to Representative Ulmer that
Alaska's gun owners are solidly in support nf this hill.

Act today to protect your firearms freedom for all future generations. We're counting
an you — for all of us!

Simcen@ilyt f
t il U h(Jz -

Theodore A. Lattanzio
Director of State and Local Affairs
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N ational Rifle Association of America
Institute for Legislative action
1600 Rhode Island Avenue. N.W.

W ashington. D.C. 20036

PRESERVE YOUR RIGHT TO KEEP AND BEAR ARMS IN ALASKA
SUPPORT SJJR. 13. THE CONSTITUTIONAL AMENDMENT

Dear NRA Member: February 25, 1988

Urgent! The battle to protect your firearms rights is on in Juneau. As a sportsmar\ in
State House District 4B, your help is needed today to secure passage of SJ.R. 15, the right to
keep and bear arms and firearms preemption amendment to your state constitution.

Make no mistake, passage of S.J.R. 15 is absolutely necessary in Alaska to clarify that
the Alaska Constitution guarantees the individual right to keep end bear arms and ensure that
localities may not pass "Morton Grove-style" handgun bans nor any other restrictive gun rights
legislation.

The future of this critical bill rests largely in the hands of your State Representative,
Fran Ulmer, who is Chairperson of the House State Affairs Committee. Representative Ulmer
is currently refusing to allow the Committee to vote on 5.J.R. 15, despite the overwhelming
support shown for this bill. Representative Ulmer is holding the bill simply because the Alaska
Peace Officer's Association (APOA) sent written dissent to the February 17 Committee
hearing — but did not even make the effort to attend the hearing.

The opposition of the APOA is based on the mistaken belief that S.J.R. 15 will create a
situation where felons are no longer excluded from firearm ownership. Additionally, they
mistakenly believe S.J.R. 15 will invalidate some of the lav/s currently in effect in Alaska such
as those regulating concealed weapons and possession of firearms by intoxicated persons.

It has been pointed out to the APOA and to Representative Ulmer that there is an
extensive amount of court precedence which clearly shows that S.J.R. 15 will not preclude
reasonable regulations on firearms such as those previously mentioned. These are facts —
backed by court decisions — that cannot be ignored.

»

There is absolutely no doubt that the important language reforms in S.J.R. 15 are
needed in the State of Alaska. Although many of you may feel that your right to keep and
bear arms is protected by both the U.S. and your state constitution, this simply is not soi
Recent court rulings at the federal level have rejected the Second Amendment to the U.S.
Constitution as it relates to the states. What the courts have stated is that the Second
Amendment applies only to the federal government; therefore, unless a state has a similar
provision in its constitution, the firearms rights of the citizens are in extreme jeopardy!

And unfortunately, in Alaska, your current state constitutional amendment does not
protect your right to keep and bear arms for hunting, recreational shooting, self defense or any
number of legitimate reasons. Indeed, a recent opinion by the Alaska Attorney General on the
meaning of Article |, Section 19, of the Alaska Constitution states: "The modern judicial view /
has increasingly found that the guaranteed right to keep and bear arms is not an individually
protected right, but rather a collective right which allows the people of the various states to
serve in a militia." J L



«

In addition, since the passage of the Morton Grove (lllinois) handgun ban, over 100
communities — including Anchorage — have attempted to pass prohibitive legislation. Your
community could be next unless firearms preemption is adopted to clarify that the state
guarantee extends to local municipalities and to ensure that firearm laws will be consistent
throughout the state.

It is critical that Representative Ulmer hear from you today, letting her know that
Alaska's sportsmen need — and deserve — passage of S.J.R. 15 without further delay. Clearly,
passage of S.J.R. 15 is critical ~ yet Representative Ulmer is single-handedly blocking this
much-needed reform. Alaska's sportsmen and gun owners are at a crossroads in 1988. Behind
lies your state's proud heritage of respect for firearms ownership and sports hunting. Ahead
lies a choice: the smooth continuation of that tradition or a rocky road of ever increasing
attacks aimed directly at you. The choice is yours!

By acting today, you can help ensure the future of your firearms freedom in Alaska. By
failing to take action, you will be giving a nod to the anti-gunners that your rights are open for
attack. And you can be sure that the anti-gunners will seize every opportunity to harass
Alaska sportsmen.

There is no way to overstress the importance of securing S.J.R. 15 and we are counting
on you, our grassroots support, to make sure we succeed in this critical effort. Here's what we
are asking you to do:

TELEPHONE STATE REPRESENTATIVE FRAN ULMER today, urging her to allow
a vote on S.J.R. 15. Follow-up in writing. Explain that you are a constituent and
let her know that Alaska sportsmen need -- and deserve — passage of S.J.R. 15 to
ensure that your right to to keep and bear arms is not infringed. Representative
Ulmer's address and phone number at home are: 1700 Angus Way, Juneau 99801;
486-6523. Her address and phone number at the Capitol are: 102 Capitol, P.O.

/ Box V, Juneau 99811; 465-4947.

WHILE TALKING TO REPRESENTATIVE ULYER, remind her that the NRA has
documented numerous court decisions pointing out that reasonable regulations will
not be invalidated by S.J.R. 15. (Contact NRA State Liaison Brian Judy at (916)
446-2455 or NRA Field Representative Rupe Andrews at (907) 789-7422 if you
would like to know more specific details.)

RECRUIT YOUR FAMILY, FRIENDS AND FELLOW SPORTSMEN to join you in
this critical effort and help send a clear message to Representative Ulmer that
Alaska's gun owners are solidly in support of this bill.

Act today to protect your firearms freedom for all future generations. We're counting
on you — for all of usl

Theodore A. Lattanzio ﬂ
Director of State and Local Affairs



Alaska State Legislature

House
P.0. BOX V
State Capitol
COMMITTEE ON STATE AFFAIRS Juneau. Alaska 99811

Official Business

March 10, 1988

Jan Still
Box 188
Douglas, AK 99824

Dear Jan:

A few days ago you received a mailing from the Washington,
D.C. office of the National Rifle Association requesting you to

contact me regarding SJR 15, proposing an amendment to the
Constitution of the State of Alaska relating to the right of a
person to keep and bear arms. The letter claimed that the
resolution had been "bottled up"™ in my committee and that I
"single handedly™ was restricting the progress of this
resolution. To put it bluntly, that letter was wrong.

The Alaska Peace Officers Association, made up of law
enforcement officials all over the state of Alaska asked for
clarification in SJR 15 that reasonable regulation of the methods
of carrying firearms (convicted felons, concealed weapons, etc.)
would not be precluded. Such a clarification was also requested
by the Alaska Criminal Justice Working Group which 1includes the
Department of Public Safety, the Attorney General, the Court
System, and others. I think they have legitimate concerns and a

right to express them and I am not going to preclude their
opportunity to testify just because some guy in Washington, D.C.
doesn®"t care how we do things here in Alaska.

For your information, three hearings have been held on this

resolution by the State Affairs Committee which I chair. On
February 17, we heard from Senator Rodey, the sponsor of SJR 15,
and from representatives of the National Rifle Association. On
the 29th of February, we heard additional testimony from the NRA
and from the Alaska Peace Officers Association. On March 2, we

took the remaining testimony on the resolution, this time hearing
from the Department of Law and the Department of Public Safety.
We have held three hearings in the space of two weeks tinme,
spending 2-1/2 hours of the committee®s time on this resolution.
The committee has made a serious effort to understand the complex
legal issues involved and to hear from all interested parties.



Jan Still -2 - March 10, 1988

This does not constitute "bottling up"™ a resolution in committee.
On the contrary, it should demonstrate to you my sincereinterest
in being fair to all those who would like to testify.

At the conclusion of the last hearing, | assured the sponsor
I would bring the resolution back before the committee as soon as
I could obtain some compromise language. We worked out an

amendment and yesterday, March 9, the State Affairs Committee
passed out a House Committee Substitute for CS SJR 15 which
accommodates the concerns of law enforcement officials. I have
enclosed a copy for your information, along with the letter fronm
the Alaska Criminal Justice Working Group.

If you have any doubts about the record on this resolution

or my good faith efforts to produce a constitutionally viable

amendment, 1 hope that you will contact your local NRA
representative, Rupe Andrews, for verification of my efforts on
behalf of developing a good compromise. Sometimes communication
between Juneau and Washington, D.C. is less than perfect. I*m
afraid in this instance it was misleading and needs to be
corrected. As an owner of three firearms and as an individual
who was raised pheasant hunting with her father, I very much
resent the suggestion that | am somehow "anti-gun" or that 1 am

restricting the passage of legislation.

I have never had an organization accuse me of this before

and | must say I am surprised that the NRA sent out a mailing of
this sort based on the record that |1 have. It has always been my
policy to be fair to fellow legislators and organizations who are
interested in holding a hearing on bills. That includes Senator
Rodey, SJR 15, and the NRA.

would

CC:

If you have any additional questions about this 1issue or
like any other information, please call.

Sincerely,

/ \Y

Fran Ulmer
Representative

Theodore Lattanzio, NRA

Grace Berg Schaible, Attorney General

Arthur Snowden, Alaska Court Systenm

Arthur English, Department of Public Safety

Dana Fabe, Public Defender

Myra Munson, Department of Health and Social Services
Susan Humphrey-Barnett, Department of Corrections

Del Smith, Alaska Association of Chiefs of Police
Brant McGee, Public Advocate

Harold M. Brown, Alaska Judicial Council

John Havelock, Consultant on Criminal Justice Planning



13.

14.

16.

FILE:

NRA Wednesday,

Sue Arthur
P.0. Box 32662
Juneau, AK 99803

Bruce Bowler
P.0. Box 244
Juneau, AK
789-2582

99802

Jay Davis

4118 Aspen Avenue

Juneau, AK 99801

789-6255(w) or 789-7688(h)
Wants vote on SJR 15

Kelly Feathers

P.0O. Box 210743

Auke Bay, AK 99821

789-4041 or 789-7639
Wants vote on SJR 15

Ronald Hansen
4117 Birch Lane

Juneau, AK 99801
May Hymer

8212 Dogwood Lane
Juneau, AK 99801
Jan Still

Box 188

Douglas, AK 99824
Dan Travis

P.0. Box 021184
Juneau, AK 99802

Supports SJR 15

March 9,

1988 AT 4:23 pm

15.

10.

11.

12.

Mark Bellinger
8453 Valley Avenue
Juneau, AK 99801

APOA member;

Frank Brown

P.0. Box 32879
Juneau, AK 99803
789-5552

Harry Day

Box 021082
Juneau, AK 99802

Dennis Grawcock

P.0. Box 210831
Auke Bay, AK 99821
780-4334

Chuck Haywood

P.0. Box 21566
Juneau, AK 99801
Joe Merrill

Box 465

Douglas, AK 99824
586-1447

Cliff Towle

P.0. Box 33524
Juneau, Ak 99803
789-4600

Kevin Weir

Box 494

Douglas, AK 99824

PAGE 1

no concealed weapons



N ational Rifle Association of America
Institute fob Legislative action
1600 Rhode Island Avenue. N.W.

W ashington. D.C. 20036

PRESERVE YOUR RIGHT TO KEEP AND BEAR ARMS IN ALASKA
SUPPORT SJ .R. 13, TFC CONSTITUTIONAL AMENDMENT

Dear NRA Member February 25, 1988

Urgent! The battle to protect your firearms rights is on in Juneau. As a sportsmar\ in
State House District 4B, your help is needed today to secure passage of SJ.R. 15, the right to
keep and bear arms and firearms preemption amendment to your state constitution.

Make no mistake, passage of S.J.R. 15 is absolutely necessary in Alaska to clarify that
the Alaska Constitution guarantees the individual right to keep end bear arms and ensure that
localities may not pass "Morton Grove-style" handgun bans nor any other restrictive gun rights

legislation.

The future of this critical bill rests largely in the hands of your State Representative,
Fran Ulmer, who is Chairperson of the House State Affairs Committee. Representative Ulmer
is currently refusing to allow the Committee to vote on S.J.R. 15, despite the overwhelming
support shown for this bill. Representative Ulmer is holding the bill simply because the Alaska
Peace Officer's Association (APOA) sent written dissent to the February 17 Committee
hearing — but did not even make the effort to attend the hearing.

The opposition of the APOA is based on the mistaken belief that S.J.R. 15 will create a
situation where felons are no longer excluded from firearm ownership. Additionally, they
mistakenly believe SJ.R. 15 will invalidate some of the laws currently in effect in Alaska such
as those regulating concealed weapons and possession of firearms by intoxicated persons.

It has been pointed out to the APOA and to Representative Ulmer that there is an
extensive amount of court precedence which clearly shows that S.J.R. 15 will not preclude
reasonable regulations on firearms such as those previously mentioned. These are facts —
backed by court decisions -- that cannot be ignored.

There is absolutely no doubt that the important language reforms inS.J.R. 15are
needed in the State of Alaska. Although many of you may feel that your right to keep and
bear arms is protected by both the U.S. and your state constitution, this simply is not soi
Recent court rulings at the federal level have rejected the Second Amendment to the U.S.
Constitution as it relates to the states. What the courts have stated is that the Second
Amendment applies only to the federal government; therefore, unless a state has a similar
provision in its constitution, the firearms rights of the citizens are in extreme jeopardyl

And unfortunately, in Alaska, your current state constitutional amendment does not
protect your right to keep and bear arms for hunting, recreational shooting, self defense or any
number of legitimate reasons. Indeed, a recent opinion by the Alaska Attorney General on the
meaning of Article |, Section 19, of the Alaska Constitution states: "The modern judicial view
has increasingly found that the guaranteed right to keep and bear arm3 is not an individually
protected right, but rather a collective right which allows the people of the various states to
serve in a militia."



In addition, since the passage of the Morton Grove (lllinois) handgun ban, over 100
communities — including Anchorage -- have attempted to pass prohibitive legislation. Your
community could be next unless firearms preemption is adopted to clarify that the state
guarantee extends to local municipalities and to ensure that firearm laws will be consistent
throughout the state.

It is critical that Representative Ulmer hear from you today, letting her know that
Alaska's sportsmen need — and deserve — passage of S.J.R. 15 without further delay. Clearly,
passage of SJ.R. 15 is critical — yet Representative Ulmer is single-handedly blocking this
muchrneeded reform. Alaska's sportsmen and gun owners are at a crossroads in 1988. Behind
lies your state's proud heritage of respect for firearms ownership and sports hunting. Ahead
lies a choice: the smooth continuation of that tradition or a rocky road of ever increasing
attacks aimed directly at you. The choice is youral

By acting today, you can help ensure the future of your firearms freedom in Alaska. By
failing to take action, you will be giving a nod to the anti-gunners that your rights are open for
attack. And you can be sure that the anti-gunners will seize every opportunity to harass
Alaska sportsmen.

There is no way to overstress the importance of securing SJ.R. 15 and we are counting
on you, our grassroots support, to make sure we succeed in this critical effort. Here's what we
are asking you to do:

TELEPHONE STATE REPRESENTATIVE FRAN ULMER today, urging her to allow
a vote on S.J.R. 15. Follow-up in writing. Explain that you are a constituent and
let her know that Alaska sportsmen need — and deserve — passage of S.J.R. 15 to
ensure that your right to to keep and bear arms is not infringed. Representative
Ulmer's address and phone number at home are: 1700 Angus Way, Juneau 99801;
486-6523. Her address and phone number at the Capitol are: 102 Capitol, P.O.
Box V, Juneau 99811; 465-4947.

WHILE TALKING TO REPRESENTATIVE ULMER, remind her that the NRA has
documented numerous court decisions pointing out that reasonable regulations will
not be invalidated by S.J.R. 15. (Contact NRA State Liaison Brian Judy at (916)
446-2455 or NRA Field Representative Rupe Andrews at (907) 789-7422 if you
would like to know more specific details.)

RECRUIT YOUR FAMILY, FRIENDS AND FELLOW SPORTSNCN to join you in
this critical effort and help send a clear message to Representative Ulmer that
Alaska's gun owners are solidly in support of this bill.

Act today to protect your firearms freedom for all future generations. WeYe counting
an you — for all of usl

Sincerel

Theodore A. Lattanzio
Director of State and Local Affairs
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U HOUSE COMMITTEE REPORT

5/X6/87 Judiciary
Date referred: FURTHER REFERRALS:
DATE:
The State Affairs Committee has considered CSSJR 15 (Jud)

Proposing an amendment to the Constitution of the State of Alaska relating
to the right of a person to keep and bear arms.

RECOMMENDS :
[ 1 replace with CS STPF\ (S/(g [>0 the same title
titl
[ 1 attached amendment(s) L 1 anew I ¢
t x do pass
do not pass
no recommendation
individual recommendations
additional referral to the Committee
ADOPTS; [ 1 letter of intent

ATTACHES NEW FISCAL NOTE(s):

fiscal 1mpact [ 1 same as previous fiscal note
[ 1 =zero fiscal note published
C ] zero with analysis [ 1 same as previous zero fiscal

note published

SIGNING DO PASS: SIGNING OTHER RECOMMENDATIONS:
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OKLAHOMA CITY UNIVERSITY
LAW REVIEW

Volume 7 Summer 1982 Numiikb 2

ARTICLE

STATE CONS'ITnrriONS AND THE RIGHT
TO KEEP AND REAR ARMS
Robert Dowlut*

Janet A. Knoop**

I. Introduction

Guaranteed nf individual liberties under federalism hove
two componenth: tlit* fVdinil Constitution and state constitu-
tions. The cotiHtilutiniiH of thirty-nine (39) states guarantee a

the United Staten Cmihtilutinn the textual content of most

< Iti.titfl Unwin* Its

, (iiilmuhi Univeraity, 1j75; 3 D, Howard University, 1979,
Mcmin-r 1)C. Hur

ee eland A Kiwv j, ItA IVIIr** [ f Ncw R,*rhtlle. 1978; Cum Uude Graduate.
J D, Pace Univer..t/ [*n]. Mni.l.i-r DC arid N Y liar.

1. .8Vr ihr **alih.roifi, iJrlo~afp, lowa, Marylund, Minnesota. Nr-
Irasku. Kt* dewe/ o » vy, * f u,k,,ta Wi.l Virginia, and Wisconsin do iiul
have o spinlu ~uaur.~r i. Nr,i% J(f|f,iin»tiiution* However, six of those state*
guaranlei t<fall |n*em<«n,» L. n~ht Vo self-defenit. Cai Const.
art. . $1; Un. ( nu*r prruii.Mi [i,*» t*i,»,sT art I. JI; NJ, Const, art. I. 81, N I)

Con-i lift 1. tI.W | <fexc art I11. 11 *LWOlither tutea consider the righl to life
an oleeecnt right 2*»* * ... mil,u, Wh Const art I. 81 The natural right *e
dtluul ewmelile o eeoil/ i-.i iif<eti|.]y (irnisid with l.are hands. This rif.hl win
only In ijrin eielaityi,i,i4

i,if,iniIndia mright to own ufiii* uunmwiily
““““ S| Y R v May. 21d Pa Super 72. - .
A2d Ji % tirt L * ely ¥ r f/n.und*. 41* Pa 307, 292 A 2d 410
IPJ721. tin ffn.rt 11 ; »i.ni |..1(.,ruB,lg ("..n.titutMn. the right to srlf

ilifriisi- mid 1. iif* [ r|, »inr.ii. ur. indrjnndent guarantee fur a
right  hmr tiiin. 14 ..., 0., thatsuih fight ia nul iiidii

IH nlhr e o= iyt
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Hintv constitution! ulfccU brondor rights. Presently only live
itotcu track tha language of tho second amendment." Since
tho Supreme Court has not specifically held thul the second
amondmont applies to the stolon.* state guarantees on arms
servo n* an important bulwark against Infringement,* for "it is
llia stale courts at all levels, not the federal courts, that linally
determine the overwhelming number of the vital issues of life,
liberty and property that trouble countless human beings of

2. Alaska Const, irl. I, 51d. Hawaii Const, art. I, 815, NC. Cunm art 1. §20.
S.C Const,ort I, 80; and Va. Const, arl. I. 8,1
3. See Miller v. Text), 153 Us. 535 (1894) (The iccuml un»l fuurlli amemImvnl]
only protect against infringement by national government), and I'rostr v, Illinois.
11C U.S. 252 (1686) (The second amendment restricts only the national government)
Hut tee State v. Anonymous, 179 Conn 516, 519, 427 A 2d 403, 405 (19**)). Wat*on v.
Stone, 4 So. 2d 700, 703 (Fla. 19111 ten banc) tUuford, J., concurring). Nunn v Sute.
1Gd <1 Kelly) 243 (18161; In re Drickley. 6 Idaho 597. 70 I1*. 609 |I«J02I; People v
t.iss, 406 111. 419, 94 N E2d 320. 323 (1950); State v. Chandler. 5 Lj Ann 4*9, 490
(1850), McKeller v. Mason. 159 So. 2d 700, 702 (La Ct. App 1904). ail'd, '215 Lo
1075, 162 So. 2d 571 (1564); Sute \. Nickerson. 126 Monl. 157. 247 P.2] lefe. 192
(1952) The second amendment his generated considerable cunwntnlar) Havs. The
/hght to Hear Armj. A Study in Judicial Misinterpretation, 2Wh. & Many L Rev
381 (1900); Sprecher, The Loti Amendment, (pU 1& 2) 51 A Il A J. 554 119651. 51
A 13 A.J. C65 (1965). Olds, The Second Amendment and the Might to Keep cna
Hear Arm, 46 Mich, Sr. B.J., Ovt 1967, at 15, Comment, The /fight (® K»ep and
Ufur Armt A Necessary Constitutional Guarantee or an Outmoded I'rmiaon of the
Hill of Mighttlt 31 Aib. L. Rev 74 tl967). Levine & Saxe, The Second Amendment
The Might to Dear Arms, 7 Hots L RtV. 1(1909); McClure, firearms anJ F*i>ral-
ism. 7 Idaho L. Rrv. 197 (1970). Hardy L Stompoly, 0/ Arms and the Lux, 51 Cut.
| JKent L. Rev. 62 (1974); Wcisa. A Reply to Adiorates of Cun-Contrul Lqu. 52 J.
I"lIta. Law 557 (1974); Whisker, Historical Detrlopmcnt and Subsiqurnt Kroaon of
the Might to Keep and Hear Armj. 78 W. Va L Rev. 171 (19761; Caplan. Maturing
the balance- The Second Amendment MemiUd, 5Kokliiam [I"ihi 1. | 1l 11976),
Cnplon, Handgun Control Constitutional or Unconstitutional'r 10 N*C ClInt L]
5.1(1978). Cantrell, The Might to Dear Armt A Reply, 53 Wis It [lul. O t 19%0. at
21; Halbrook. The Jurisprudence cf the Second and Fourteenth Amailmentt. 4
(".sir MajON L Rev. 1(1931); Holbrook. 75* Keepund Hear Thar I'mat. .1"** 7 he
Adaption cf the Second Amendment, 17871791, 10 N Kv 1, I»v || er*-2» Gst-
dinir, To /Vot-eie I iberty A Lw Hat the Might Kiep and Il,bur Wi Hr N Kv
I. Rtv. 63 (1982); Caplnn, The Mightof (hr Induutualto Hear Ami, A ntJudi-
cial Trind, 1982 Dct. C. L Rsv. 769. Sl.alhnpr. The Ideuh'iuul ib.gios = >e o
inJ Amendment, 69 J Aw. HI>T 599 “1)*2). Ib.wlut. [/*» Hu:hi [« Arm.
(er.xtitutivn or the I'ndiU ifi<.n >f Judge* Reign'* li.llkia I, R»v f/»il** i. Mu
culm. The Might of th% 1'tuple to Ketp a"d Hiur .term Thu CunirmiM /.», Tn 1,11-n
(I"-ii* ito he published in 10 Hastinos Cunvt. I (] |
I Situe thf -fc.oJ amendment pr.tMtv ngnmt l.ihr .1 tnirinr*in*r * = r
- e ¢ ufs<ii)iug.uriinti* in Ihe et.itr | e=/ttitulmn liuvtn i%=| « Lituri *eenU in «
to lo.]] »itl, ii.» eul.jiit” hi 1'urte Hull,nil. 19M d i-ii. .JInP by e

4n.
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this Notion evory year,™

Recently statu constitutions huva gonorotod considerable
commentary.4 While It Is well known that gun control is n ve-
hemently debated political Issue, and that voters have re-
jected efforts to ban handguns In Massachusetts’ or to register
and freeze their number at the current level in California4re-
cent commentary on state constitutions has not produced an
analysis of state constitutional guarantees on arms. This arti-
cle seeks to satisfy this need.

In our constitutional system, governments derive their
powers from the people. As John Marshall stated: “The state
governments did not derive their powers from the general gov-
ernment; but each government derived its powers from the
people, and each was to net according to the powers given it."4
A state constitution is adopted by the people in order to har-
monize the need to guarantee individual ,ights with the need
for effective state government with plenary authority.10 Thus
the purpose of a stale constitutional guarantee "is to place the
life, liberty and property of the citizen beyond the control of
legislation, and to prevent either legislators or courts from any
interference with, or deprivation of, the rights therein de-
clared and guaranteed . . . To fulfill this purpose, "a con-
stitutional guaranty should be interpreted in a broad and lib-

5. Brennan, Introduction Chief Justice Hughes and Justice Mountain, 10 Se-
ton Hall xii (1979).

6. Sec. eg.Note. Lhxelnpments in the Lau—The Interpretation of State Con-
stitutional Rights, 95 IL.nv. L Rev. 1324 (1982), Collin*. Reliance on State Constitu-
tions—Auay From a Ruaclwnury Approach, 9 1lamino* Const. L.Q 1 (19dl); KtI*
man, Furuard Rcdisci.Lcring the State Cnrutilutional Dill of Mights. 27 Walne L
Rev 413 (1981). Nutt-, Hruate Abridgment ol Speech and State Convdtudoat, 90
Yaie . J 165 (1980), Ittennun. State Constitutions and the /Yoirdion of Individual
Might L. 9h 11akv L 1(i\ 499 (19771

7 NY Tina*. Nuv 4, I"Tii. ol 2t col 3

8 \v=.h Putt. Nov 9. 1982. at Ab. col. L

9 31, Kilinr'i Debates on the Federal Constitution *19 (18-16).

Iv (lot iMirl nutnl "The C*.n-tiltiijon i* n»*t a gMnt of (tower but a limitation
esii Iheeiifnn® thernd While giriifnlly the Itgoldiure nioy eirrcite all thwae |>(*wcfv
ml.vreut in (Li |itu]ili4wLluli are )n*t drlcguKdin tmdht-rbrmnh e</fg*.v'tit tinn t
enact lawv wilmh will eeuRif'tilr  run>tilu(i*>nj| pf"VHi»>nt atl*ijiuJLythepct/[ile
Kirkpiitri k v S*iptnut CmHt. I(i*i Aril 4H, 466 P j«l 18.2U 21 (1970) </ Ltm

v Nnltor. Il Kun nil. > 2i] 177, lew» (19-tti) I* *<n»I»luin.n limit- rnther
ih.nv vt.ni* rcpnwi r «n b giit.ilnn)

I IV .kt »r./ hiiviur N1, I(v Ci, v MiK.Jrtri* 62 Il m. Il <IHTli
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crul spirit.”"

This urlido uses tho intorprotivisL upprouch™ to defer-
mine "ho ruaiiiitR of u constitutional guarantee, Under inter
pretivism, judges deciding conotltutionnl Wanes should coniine
themselves to enforcing norm* Unit nro ututcd clearly o* im-
plicitly In tho written constitution.

This urticlo will examine (1) lho historical reasons for a
right to arms in this tuition; (2) the police power as a limit on
the right to hour arms; (3) tne view of individual right to hear
arms versus that right of the people to collectively bear arms;
(4) the meaning of the term "arms.” and (5) the textual defer-
ences of the state constitutions affording citizens the right to
bear arms. The article will conclude with a suggested interpre-
tation based on the textual dilTerences.

Il. Historical Reasons For A Right To Arms

The historical reasons for a right to arms are (A) the pref-
erence for a militia over a standing army, (B) the deterrence

of governmental oppression, and (C) the right of personal
defense."

A The link between the creation of standing armies and
the rise of absolutist governments has ancient roots in English
history. The citizen militia is associated with liberty. Black-
stone notes “that king Alfred lirst settled a national militia in
this kingdom, and by his prudent discipline mude all the sub-
jects of his dominion soldiers. . . In a land of liberty to

12 W, Ifs-,n v. Avtry, 6 IIl 2d 78, 9«, 126 N E 2d 701, 710 110751 A lun.Imi
lu.r.al right should not be impaired by any narrow ur technical construction of the
language used People v. Spain, 307 Il 293. 259-90, 139 N E. 014. 017 119-MI All
for» «ijtor.s if ti e Cr.nstitution designed to safequard the liberty and security of tho
omen shsuld be liberally con trued See, Randle v. Winona Coal Co, JuO Ala 254,

Ijh *79.4,7n2 <1921); Salter v. State, 2 Okla Cr. 4fil. 102 1* 719,723 flim"-H

13 Si» geturzl.y J Ely. Democracy and Distmst 1 (lynO). Nnninwr[iriiiti«m
.. iht* opprouch inwhich cnurL* go bev jnd that tU uf reference* in the written u'lthli-
tutiun and enforce nvints that rannul be dtscuvired within the four corner* *| tin
rioiurr.ent

14 Slate v Kesdtr, 2t'J Or 359, 614 1*2d 94, 97 (1980V. The people art’
y :i»rantctd the r.yr.t "t» posr.ess arm* for their own personal rlefcnu-. lor tlir rlifeo-¢
<f tr.e.r stall* and ration, and for the purpose of keeping their lulu* seiiutist* to tin*

n#hts < ".ha. PvOpit " Shalhi.pe, The Ideclug,<e,l Origin* «/ f/ir Smind Anu ri«/»»irnf
fE Rt oo (1o

1992) Statu Constitutions and the Right to Hear Arms 181

make tho military a distinct order and to maintain a standing
army ore dangers to liberty. "In absolute monarchies this is
necessary for tho safety of tho princo, and arises from tho
main principle of thoir constitution, which Is that of govoroing

by fear. . .

Until the English Civil War (1642) tho right to bear arms
was taken for granted; until the Restoration (1660) It had
never been challenged. Charles Il. however, disarmed his ene-
mies by enacting a game act designed to rob the vast majority
of Englishmen of their right to own arms," establishing a
standing army, and ordering persons with suspect loyalties to
be disarmed and, in some cases, to be imprisoned. After the
Sight of James 11, William and Mary were invited to ascend to
the throne after assenting to a Declaration of Rights, enacted
in 1689, containing a list of "undoubted rights and privileges,”
including "that the Subjects which are Protestants may have
Arms for their Defence suitable to their Conditions and as al-

lowed by Law.""

The Declaration of Independence criticizes the king and
Parliament for keeping "in times of peace, Standing Armies
without the Consent of our Legislature,” rendering "the Mili-
tary independent of and superior to the Civil Power," and
"transporting large armies of foreign mercenaries to compleat

16. id. <t *405.

17. "For prevention 0f popular insurrection! and resistance to the government,
by disarming the bulk 0f the people” game law* were enacted. 2 W. Black&tone.
COUUK.VTAMIU ON TItE LAWS Of ENGLAND *412.

18. A discussion of this period of E.iglisb history is found in Aymelte v. State. 21
Ter.n (2 Hum ) 154, 156-53 (1840) The Aymelte court erred in slating that "private
defence” wm no; protected by the English Dcduralion of Rights. The Recorder of
Lendun in 1783 wrote:  The right of ht* majesty’s RroUstanl subjects, to hsvc arms
for their own dtfer.ee. and to use them fur lawful purpuKa. isanal clear and undeni-
able. The lawful purpuses. for which otrr.s may be used, (besides immediate self-
defence) are. the suppression c*fviolent and felonious breaches of the peace, the csaia-
Ur.ce c¢f the mil magistrate in the eiccution of the law?, and the defence of the
kingdom against foreign invuJdcrj® W HiHard. Desultory RmzcrioNS on Romce;
W ith an Esmv on the Means or I'KixrNTiNf* Cruum* L Amending Chiminais 59, 63

I7¢5i A ditailed dixu -tun of the rif.hl to armt anJ the English Civil War.
the Intwvgran. and thr |(e*4 *irati<.n it found in Malcolm. Disarmed: The lo.isur

tile Right to Bear Arm* in Rh'.iokation England (Hunting Institute uf t(fulilcliltfr
------ alr-a.lm
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tho uorici of (loath, devolution and tyranny. . .

1. Tho foundation of an Englishman's security, “tha se-

curity without which overy other would have been insuffi-

cient," w» nuithor Mottnu Cluirta nor I'arliamont but “tha
power of tho sword "1*

dames Madison believed that "tho advantage of being
armed" was a condition "tho American* possess over the peo-
ple of almost overy nation." The despotisms of Europe were
charged with being “afraid to trust the people with arms."1l
An armed citizenry serves os a deterrent to governmental op-
prcssion because the people have the latent and implicit
power to “rise up to defend their just rights, and compel their
rulers to respect the laws."” Totalitarian governments of the
left end right in the twentieth century consider an armed peo-
pie a threat and seek to disarm them.”

19 Declaration of Independence para. | (U S 1776)

NI M acallay, Critical aso Historical Essaw,CosniibtTto to n;r Lain
ct.ftt.r< .i* 163 (London 15S3).

21 Tut FeDe.'uitn’ No- 46. at 250 (I MadbonHC H-miter ed 1301) Nw-ib
WtLtltf thought that (bjefore a atandsrg army can rule, (he people mut he dis-
armt.J, ti they are in almost every kingdom in Europe The Acpr*-n« power in
Amenta conr.ot enforce unjuit laws by the sword, because the whole budy of the
people are trrstd, and constitute a force superior to any hand of regular troops that
can be. on 6ny prit*ncc railed in the United States A military force, at the command
tfCergrr»*. can execute no law*. but xu.h cj the people perceive to be juit ir.d con-
itauticral. for they will p.iien the pcutr, and jealoury will instantly inspire the
in:\r.s:..%i to re»:st tbs txecution of a law which oppcar® to them unjust and tppres-
sue " Pauihlcts p.s this Cosstitutiou O tub United Static at 51. 06 ip Ford ed
Ifeaai lesph”s.s in original). In our »>sun of checks and balar..e«. the people arc
aln afscur Freedoms of cpetch. press, petition, and the pnvo'r keeping and UorirR
¢f anna have a ccmracn purpose, namely a lafiguard again.t abuse of /,«tn by
gixtrnrr.er.l.

Kichord H.nry Let Ih.ught that “to preserve liberty, it » eo.er-t-.1 that (tie
whirl** bo*i> of the people always putess arms, and be t.vjjp.t alike, expeaally whtn
>ounj:. hew to u*r them. . Litter*brum me Fsdiiial Fa.imih in Tut Rn m t
can 1.1 »V Uvr.ndl id. 197¢i

2i A>metic v Stalr, 20 Term 12 Hum | 1*1. 117 I1r 10»

21 ‘The surrender ol Kui.l ar.d othir uopliiiivnl* «f war ha* Ik*ui'r-Nri | h>
apuial proclamation ™ It l.emkio. Axis Rut is Out fiti» Kirtuir 1<l <i»44>

"An>t«*lv p.-sting a placard the T.irinanx di Ir"t lit* would I*e lixtir u. trwr-cdi
<its »ti«”ti n. and a *itinliir p«r.alt\ *a* pr .nl* | t * II- « *r--i faded t lorn m
livarn.i «r ratio »t-t« within twenty I-mr h .r. *\V suihim, Ihv Kisr a-1 Kaiior
1l T Hitw (tIKIE 1032 MUiV.M

IIn N ut« a*i/ed Alh« it Kiit'ti m™> Bink ». 0-"ii.l Brh ¥« o] | *ees'e  tr«|-&
o .-nvfdi-eii xkoil- ISh.* h*J[[." 11 1* 14%0- \[--1 LIl HillinV Ml ** ‘l1*
ropin* i, i<i. i Juiili i fd-ill* e h(llieInle »iih nx *** in to
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C. Solf-dcfcnm i* u natural right rucogniiud at common
law. Sir Michaol Foster, judge of tho Court of King™ Hunch
and Recorder of Bristol, wrote thu following:

The right of self-d.fenco in these cvitii is founded in tho
luw of nature, end it nut, nor can be, luper.oded by my law
of society. For before mociutic-i w.re formed, (ono may con-
ceive of such a state of things though it is dlllicult In fit thu
period when civil societies were formed,) | say before tocie-
tie* were formed for mutual defence and preservation, tho
right of self-defence resided in individuals; it could not re-
side elsewhere, and since in cases of necessity, individuals
incorporated into society cannot resort for protection to the
law of the society, that law with great propriety and strict
justice considudh them, os still, in that instance, under the
protection of the law of nature.”

This English tradition is reflected in early state constitu-
tions” and American commentaries.I* American case law ech-
oes these sentiments.” Furthermore, there is no social interest

tefrendrr all arn i immediately or I* shot™ Hitler, hnweirr, during the early aUgea
tf hit cbmb to power. g*d a pistol perm.t frum the Aympathitic police. Id nl 86*87,
"'Owning a pitiol meant cn obligatory C'-nviclmn fur U'romm " 1A
SouiitMnth, The Gti»c AKciiiMiacM 133 U974l The right a have lirearma or
ether weapon* i* forbidden and »clf deftn*e i>elvo c-~ruilc) 2 A xulXHixrTgYN. Tiie
Gttac AnciiiprLAOO 431*22
Gturgf Grwell. auth .r of /Sal. noted that the Kuuian revoltlion and the In»h
civil war were political factor* which prumpteJ the pa.*uge of reati dive gun lawa H
Uruce Unpgt. The Grtzl 4«;.r.ccn Gun War, *5 The Pin IwTrnEiT 37. Cl 11970
Twday. dracunian tlijn law* arv an ugly I-nn of npr* . ten often cloaked in "liberal™
truppir.gi N
21 M EciiTrm Cm t*-r w2774 (Lind r. |7°C] Caoev of Ju*tihatile «t-If de

(= viindulr "Jwhirvi Pt f*1-ny h attamptcd uj/»»nthe prf.m, U it (eer.-h er
tnurd*r . lal wmj.an »* *liki.ic -fher chaxtity lard] an»n nr buabiry in thr
h«ihiTjtu<ii * 1d ut Otm r English toiitmeM-iti.r* ih*i iuj H tnl *<I1 in*
clulir ~ Jilirkil ni | I;* e k»n»*.r. (‘<mM|**r«Prr* "4

24 *1tatt™-joipb ti.ioar t I* Lrararm. | rtie tiilir-tt if themu Iv» <ai.d
1 A (flti "Fa lLh | Kir.nr* **t X1J1 117761 anil Vt- ch |
art NV 11%%71 11 Ar-vf i th* rt'i ur* n »11* | £ <11 *lel*r»">t* anil leee! s-itl .m-¢
Ll it B e p* | Lo (orifix i 11 [H«iMM>m* Tinl Amu-i
JAS. 1+ JE T I A L i 1

I» «r_d't oo | loj i n Ut ELNst*i 1o riliei Ihr l-iw o/ f estii. Al

irmlin#stle sjexepe |- =in® 1l» it ™2 1 Kr*i], I «iiiMniiAMiv b1

* L o ot e LTI SClit @l 0t 4 (e Ll AL PC T 1 diitiifs " 1
Q,fm M ”7_.» e o by Py odl). IR "Ml
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in prosurvinu tho live» uml well-being of criminal aggressors at
the cost of Illuwo of their victimi. Tho only defensible policy

tocioiy tan adopt it one that will operate t a Sanction against
unlawful aggression.

The police have no duty to protect the individual citi-
zen." ami the sjme applies to the state. One court stated that
"there is no constitutional right to be protected by the state
against being murdered by criminals or madmen."1

111, T iie l'oi.ice Powtn
t

Limitations on the right to beep and bear arms stem from
a state’s police power'9and, in eighteen (lts) stales, from per-

»jotin ,tpp i 3::, a: s e 1j 173 dutsi

.® Warren v D.iinct «f CtuoUi, 111 A 2d | tPC. App 1jslh Werner %
Metro Trjn>p Auth, 55 N Y.'J 175. 419 NYSCd 141 (19a2) Contra Ying*l v
Prill. 1 J Ind App 05. — .2.0 Nt J =76, 2iU (I&udilin Itncl "It t* the r.*ht
m1ld-if>cf * private ptfi n to apprehend or.c who hai cerr.xitted a felony in hu
| tr.htr at If rtinercef ib c.mrni .ton cf upca imrr.tJiate pursuit” (rjuultrg 5
Am l.a Id. A"ffil t 351 4>thor <u>e¢* in otiurd imludr Surll v bermult, If | Ala
7o) __ 45 Sw *0 1)909): Pund v Pkp!r. B M.ch 143. 70 ifBCQ) In IUV,
P lot ill ( atifornia je*»tkhatil> k»IUJ fialy u;ht pm -n . civilian* juatihubly killed 12b
I r. ii Houtftiis in Cat.U«9l, at 74 tl'al iKpt of JualKt) Chief Juitu# Carduio
r.U.l tha?. ur.dcf tha controlling lam. not only did a cittren have a duly to aid a
« Torrdrodirj plii,.r.<ninipecitic nrcuraaUftfft. but thi* duly I™>preventcrm.e may
tunr. e*t«f'd to the V f »f"whatever implement* and facihtid ate cenvtnirnt and at
hand " ILtm;Un v YaHow Tati Ccrp.250 N Y 14, 16*17. 1CI N K 720.727 (19JJ1
firpl.t* TUU can c.r.pel pe ple lu own arc;*).

"P/ivsta Citifina inevitably play an important r«le in f.vr.trolling crime 11> I,ro.t
i-i Ih«.feap.sur# 1j r.ik ir.v*»lir.| in Ixka and guru. private c.tizcr* atfrcl the
cw fall !<e*e cf itiffr, tr.d the dittnbuticn of the benefit* and Lurdem cf policing *
V.* »l. 1Jr a "Lfgel that private policing wi* the only f rm »f (u Imr £ fur cento-
r*t» “ Tlure *ho think uf pr*a‘.e enforcement at avider.*# of "da; ~crs”it vini
I(hl«v f %«t t*e *alwt «f private cr.mr centre! e!f.>rvs, and tI* <ru,i«t diifrNme In
tr««n Lk '/,h» a*J) r<.pcr.aiblf cituer.a [ta>irg thnf Itaiiliwnal rule in criir%
rortr 1" lic tliratf rdr of rrivate ntuehi iato "limit thr.r f...?M n* to dettr

vrrre ard o mi* . o-»*ll), feclatl Ctl»» rnthef; Jfr ti-n'l n r imtc lint f »imb
nut M r*ou lveiiiift, " T« nd/»ufe,r” f.CM'nmg b *t h-Uu 11, »* 7n
Lit | iz - lari «r i3, ' i]»nii

ft I-'t haa the actl. fity in tram it« «tl( h*]ir1 Mil a<Oval H >ii.. |«r

I rm rtu " =>ofii tntroulaiv dulirt aSen iatlad upon Ilvnliin « Iti*mi* 11 ftiv

«li’d A1 > .4 » al'M 11, f.A* d*rc»d. -M 1*> | *111 la'tf
o Pov R 1L ¢ Ko cle CILvTth Cir 1i%n

Mo Tit* Ctinin ¢ 050* itive>(vdl here «rr Thr ndt»ti]  I*rivic<i luaijm*
AR s« b oM i ol it d v ulidtr <2*ii | «*n | >« |eeer In = «im -0
ol E e THE LI s TPARIGT e 1 ENL »itd VL TSt | tin
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missive language enunciated ill tho constitutional guarantee,”
although tho permissive language docs nut preclude the anucl-
ment of regulations outside the ecope of tho permissive lan-
guage.** On the other hand, the constitution is not a grant of
power but a limitation on the exercise of power. While gener-
ally the legislature may exercise all those powers inherent in
the people which are not delegated to another branch of gov-
ernment, the legislature cannot enuct laws which will super-
sede constitutional provisions adopted by the people.” The
police power cannot "violate some positive mandate of the
constitution."" In other words a "governmental body . . .
cannot under the guise of the police power enact unreasonable
and oppressive legislation or that which is in violation of the
fundamental law."”

The framers of the arms guarantee may Le assumed to
have been aware of crime. Nevertheless, they balanced the in-

T« be vurc. the *t-tc Itgidature cnr.roul, in the name cf the police power, triuct
(awi which render nugatory our IhI! of flight* and other constitutional protection*

Hut vit do nut read tlu* statute @onn attempt to aubvrrt the intent of Article 11,
Stcliun 13 Tha ititute limply limits the p mciaun of cywssar.d other weapon* by
rersor.i who ate likely to abu»e inch pci e*ijon.” Ptople v Uluc. 100 C'»*o US, — .
544 1*2d 275, Bf) 91 U'J75] (upholding a felun in po’seutun abitulc) Icituliui*
cDiiltidf

31 1 r*e.crih,rg urgani:irg, mair.tAinmg. or employing a;i arttied body of nun
Aais Const art 2.126; W ash Cen”t art1.124 Provenbing concealed carry: Coto
C.jNir art 11.J 13.Idaho Cun»t. art1.111. Kv Conit Hill ofRight*. \ 1. para 7;

l.a ('on» art 1. | 11. MIM Conit a:t3. | 12; Mo. Const art I. j 23. Mont
Cus>i art Il.y l.. NM Cecnjr ort IL.jC SC. Const, art I, 1 33 Manr.tr of
leafing arm* r.a> be ngulwt'd Fta C»n,t art I.5n. C* 4*ON*r.art 1 i 1para 5;

f*Ai* ConjT art 2.4JC.Tc.n Cof.vT art . $ i ts Ci»n*t art I.f21 The right
m»> lrrrg.lend 1'Ta"l Con.t art 1)6 Thr rijht i* Subject to the p«.Jice pMwrr
Il Cos.r art 1. ) 22 Itrvidea |.ri =at mg ¢ nrraltd carrying, the Idaho quarantee
a*i minimum amUntc* lor tnnt* conimilttd while inp. .v<%*iun uf a fin jrm.

ar-d all .wi# j. jn.vhtrent f*r rri*’i*c if arm* an! p.* n . nm by tunvicul) fib.nv

" Vtiti * haw* ti 272 NC <", CIV# SK.2,1 1. 10 11 (106*» Iprrnn-Mvt
Lr difemnrtt 1«> 0 lu-ttni uf‘eu]-eratumluiit ioutMh*i

Kil] diii k v Super CI «IMam pa f'.iiuy, [5Anr 4l.« dia» P Vd 1H. 2'»21
lIrH
it |re Mil) LM«iti?i 1«5 i il,* (., d tif. intheis<r .t .fit*puluc |hv*t
it vt lhi «ti*l urirtM.( r.a- [UMV I+ | b<s'mw»e*t i r«nl iipr>>m"te - im* liilt r* t
of ir. Stite nr 1 i tvii it e «tixf t< eitivioi-iiulitt 110D <oG-filutit it 1 pe v
U .Min, It .t 0 r HIM el
fu.it. iil'ite. *! Vi e %0 4MI T 4111 11 e*11'h
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e .n uidir inri in Af, Vi. b'lu heu | ee=le h(>adl



Int'i OUuhoiiini City I'nurrnity Law Review (Vol. VII

lorests oiiil decided to incura n right to keep und bear arms in
the fuco of any poatibls problems such a right might unluil.
For cxrmplo, the colonic* were not free from crimo. lo 1(130,
John Millington was hanged by the pilgrimu at Plymouth col-
ony for murdering John Newcomen with u blunderbuss. In
1G78, Thmnus Holllor ww» banged in Westover, Virginia, for
hacking throo people to douth. Thomas Lutherland was
hanged February 4%, 1801, in New Jersey for murdering John
('lark, a boat trader, and stealing his supplies, Alexandc-r
White Was, hanged at Cambridge, Massachusetts, on Novem-
ber 18, 1784, for murder and piracy.X The Framers appar-
ently felt that crime must be prevented by the penitentiary
and ?al!ows, and not by a general deprivation of a constitu-
tional right.

The task is to harmonize the tension between the police
power and a constitutional guarantee. Accordingly, a textual
analysis of the guarantee must focus on to whom the right be-
longs, what is the purpose or reason of the right, and what
arms ure protected. The boundaries of the right are estab-
lished once these issues are defined and delineated. The police
power then cannot breach those boundaries, for “constitutions
ure not made to create rights in the people, but in recognition
of, and in order to preserve them, and that if any are spcciully
enumerated and specially guarded, it is only because they are
peculiarly important or peculiarly exposed to invasion.""

IV. COLIECTIVE R k.IIT VEKSUS INDIVIDUAL RIGIIT DCUATE

The collective right view claims that while all of the peo-
ple have n right, the individual person has no right.3*This cs-
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icntinlly metina that the right to bunr armt protoots no otto
and guarantees nothing, for regardless of how drnconluii and
unconstitutional a law may hu, no Individual would have
standing to chullengo such n low.1"'

The truo Inquiry us lo the moaning of a constitutional
guarantee concerns its understanding by tho volurn who, by
their vote, have given life to the product of thu convention.*0
The voters’ understanding of u constitutional provision is de-
termined by the common und ordinary meaning of the words
employed.*1 Thr.e words “will be understood >n the sense
most obvious lo the common understanding, without resort to
subtle and forced construction for the purpose of limiting or
extending their operation."*1 Thus if the term "people” is
used in the Bill rf Rights to guarantee the individual the
equal protection of the law,*1 to assembly and petition,** and
freedom from unlawful searches,** it is incredible that the
term “"people” is then used strictly in a collective sense in
guaranteeing the right to hear arms." Therefore, a word re-
pcatedly used in a constitution will bear the same meaning
throughout the instrument.*7

The seminal case which nullified the right to bear arms
by holding that it is solely a collective right is City of Satina
0. nlalistcy.,, James Blaksley was convicted of carrying a pis-

sidmd in this bn lion.”).
33. StumliiiK lo sue is lacking where U parly lias n general interest common to all

numbers of the public SvhicMnnc v. KtiefvisU Committee to Slop the War, 418
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tu| within the city "while under tho Inllucucu of intoxicating
liutmr."* 'I'no conviction could linvti boon eustainod dimply
bpcutuv tiuch conduct is outside thu houndarioit of the gunron-
too."1Thu court cln»u “to treat the uucntlon [of bearing nrms)
as on original onu." It misread In rc Hrickey" by claiming
limt tho case bonclioned the currying of concealed weapons on
Ci*nntitiitionnl grounds. Irickey struck down a statute which
forbade the earrying of a pistol in town in any manner. The
Irickey couri specifically held that forbidding the carrying of
concealed weapons would be a valid regulation of the arms
right. The court also misread Commonweal th u, Murphy& by
claiming that Murphy strongly supported the court’s position.
Murphy upheld a conviction for unauthorized parading by
armed men. The Murphy court merely cited Prcsscr v. Ili—
nois,w hich involved an unlicensed urmcd puradc, in uphold-
ing the conviction.

The Blaksley court’s cluim that a Dill of Rights guarantee
merely insures the people collectively a narrow right to bear
arms only in the organized militia or any military organization
provided by law” lacks other jurisprudential support. The
Kansas Constitution defines the militia as all able-bodied citi-
zens between twenty-one and forty-live years of age.” The
Kansas Constitution also authorizes the legislature to organ-

S diru v, tilshilgj, T2Kun 230, , 1. AV, 620 (INE).

50. Carrying a gun whtie drunk ii uubide Ilie protected boundaries of the right
To bear nrr/.v IVep!f v Coraa J07 550, 505 IV.'d 22b I'm-«cn band. State >
Shdhv, 90 Mu. 2FW  -jua The right loarms is suhjict to ngul.iln-i"i t*
pri u.titi* tht pt urdt-r ur.d *i«.unty of society, "provided they do not nullity the
t*on»titutionj: r.ght »r materially cmlarra** iti em-rcive.” K Fhkim* Titr. I'mut
I'tmtn ti» 01 (I n*41. A siutuir v%tmli under the pretense t.frigubttmg. nnt>*nni» to a
di*trtutni: of the n™nt or *h..h rrpnrts arms to be no borne e To nnd»r them
wholly u-t ke fi*r the purj - euf dtlinn, would be rlturly uiuofi*titwTional ™ State v
Hi'Sil. 1 ALi s<!- ol«” b \in Da 4" tl-1UI Tlir prevailing view ii that pr«lubitii.g
Cum*idnl »ii*rvi: g |d *c.i; ?-«le»e p*tinfringe The private right to hur arm- "“Are,

ilie. nrrvu. purpose, will not ily mi.il it"<
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lzc, Aijulpand discipline #emilitlu'7 Thindeimmstrnlos that
any collective right to boar arms in thu inilltia in adequately
covered by the militia article of the Kansas Constitution,*

Furthermore, tho state's power to legislate on militia mot-
tors existed prior to the formation nf the constitution and re-
maim with the states.” The right of u state to maintain and
use its militia is a power essential to the existence of a slate,*4
The state has the authority to train its able-bodied citizens so
that they may perform military duties or constabulary duties
when called upon.*'

The collective right theory suffers from a logical defect. It
is conceptually dilficult to see how something can exist in a
whole without existing in uny of its parts. The collectivists es-
sentially claim that there is a nebulous entity that exists
somewhere between the individual and the state which is so
important that the Frameis protected it with a constitutional
guarantee. The respected Judge Cooley rejected the collective
right view:

Il may be supposed from the phraseology of this provision
that the right lo keep und bear arms was only guaranteed to
the militia; but this would be un interpretation nut war-
ranted by tbe intent. The militia, as has been elsewhere ex-
plained, consists of those persons who, under the law, are
liable to the performance of military duty, and are ollicered
and enrolled for service when called upon. But the law may
make provision for the enrolment |sic) of all who are lit lo
perform military duty, or of a sinull number only, or it may
wholly omit to muko uin provision at all;"und if the right
were limited to those enrolled, the purpose of this guaranty
might be deleutcd altogether by the action or neglect to act
of the government it was meant to bold in chick. The mean-
ing of the provision undoubtedly is. that tbe people, from
whom the militia must be taken, shall have the right to keep
und beur units, nml they need no permission or regulation of

/<
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taw- for the [iui])Juso. Dm tlil* cnnblcs the eovernment to
have <well regulated militia; for to bent arm* implies lomo-
thing mure than the mere keeping; it implior> the learning to
handle und use them in a way that nmkoe those who keep
them ready for their etndvnl use; in other words, it implies
the right to meet for voluntary discipline In arms, observing
in doing 30 the taw* of public order.*’

Kansas history of the nineteenth century demonstrates
that the people were undoubtedly concerned with personal de-
fense.*1 The guarantee to arms of the 1859 Kansas Constitu-
tion*' is an exact copy of Ohio’s 1851 constitutional guaran-
tee,” and Ohio courts have interpreted their provision to
secure an individual right to self-defense.”™ Thus the indepen-
dent clause, containing command language, that “(t]he people
have a right to bear arms for their defense and security" was
undoubtedly intended to include a personal right to bear arms
to protect one's person, family, or property against unlawful
injury anil to secure from unlawful interruption the enjoy-
ment of life, limb, family or property. The autonomy of the
right to arms clause is not undermined by the presence in the
same section of independent clauses dealing with standing ar-
mies ai.d the subordination of the military to the civil power,
for urm.a guarantees in other states have similar clauses and
their courts have found an individual right to bear arms for
self-defense.” Hence, any claim that the arms guarantee is in-

)T Cc m, idMHti I'Kisusus i, CuroTtiruuNAL La* is The U.simi
Siati 11.» Ahmilia "*3M Cirl id [*13]

< Ktrr in d.wrtii»1!*)  Kurt ‘ijl, L2l 1* 3J1, 2.1 (1M03i) (Duw,,.n. .1,
di.rvlittni't. r,tJ t nrtt.,ann~,120 Kl:i t7u. 241 1% <*1- 11'J26; 1 hi tlmvnl uav ill
ilfiit ud*J'tnl rv lhe nf IL.* inj/inlj un nlitiirm,;
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tixtricably linked and strictly limited to military imdtcr» reals
on a foundation of quicksand. Tho Ilinhxley decision disingon*
uously turns a constitutional guafniitou into an intangible
abstraction.

No attempt will be made to examine textual differencial
based solely on whether plural terms, such as people of citi-
zens, or singular terms, such as person or citizen, are used be-
cause only one state, Massachusetts, has followed Blaksley.**

The collectivists' argument should not be followed by the
courts because it has no historical support, no case law sup-
port prior to the Kansas decision, and is illogical since the
very concept of a right is individual. The principle of rigid
stare decisis has no application to an unconstitutional law or
to even a course of action taken by the courts. "That un un-
constitutional action has been tuken before surely dues not
render that same action uny less unconstitutional at a later
date."** On one occasion, the U.S. Supreme Court branded a
whole line of decisions il had pursued for nearly a century "an
unconstitutional assumption of power by tbe courts of the
United States which no lapse of lime or respectable array of
opinion should make us hesitate to correct.”10

The term "people™ should he interpreted to include indi-
viduals. However, all individuals are not guaranteed the right
to keep and bear arms. The Framers wt-re mindful that cer-
tain groups are nut protected because they fall into a tradi-
tional high-risk category. Thus it matters not that the Fram-
ers used in the crms guarantee the term people, citizens,
person or citizen. Felons, persons of tender years, idiots and
lunatic, are classes tha. have almost universally' been ex-
cluded from the arms guarantee.”
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V. CON»TITUtIQNAUV PItOIKCTKD AllMa

A textual oi'ulyhls of «tato constitutions reveals that two
separate coltGoM* of arms are protected: (A) those suitable

ilfnur. *v*e» (h.. ;gl] (.if the rr.uil part such otFencev are mala fir. hibita and nut na."a
in Jf I «fclarr.ple. the mere patseiiiun of on unrigisteri 1rifle with a barrel under 16
ir.chwlt punishable b.. 10 >an und a 510,0"alfine 26U SC.A. §5 ~1>I5 (a) 13), Sncl
td» —571 i1jSO) To prevent the people from being disarmed by the expedient of
cla*«ifyin/ requlatory clicr.R* as felonies, the disqualification for felons should fce re-
smelt] tocommon la* felonies ar.d their modern equivalents and to olfcnues requir-
ing some state uf mind above strict liability which arc inherently inimical to life and
property. The harshne.t of o felony conviction for a rrgi*alary olfense riquir;rig ro
criminal intent uus acknowledged in United States v. Rum, 460 v 2d 153 157 (2nd
Cr. 19720 r*tppliCdli. r. f,r a I'res.dSAliel pardon would seem to be justified ™) Con-
gress hci alricdy ret. gr.ired a narrow exception to the felony disqualification by ex
empting antitrust violations, unfair tr-Jo practices, restraint of trade, or other similar
clfrnsri relating to the regulation <f busmcw practices la USC.A $921 ta) (20)
(19761. For o list of dts.4ual:hca?ior.t involving felons ire Doc v, Webster, COG F 2d
l.;0. U-J-.84 iDC Cir 197]).Susev N J, 3Anz App. 313, — .414 P.2d 162. 1C4
(1900
i\:> .riof Icr.de? >iar* latk the experience, understanding, or power of mind to
rr.j: *»=their asf-nr* Ir.ey normally lanna* bold ollice. vote, rr.arry”. enter intou con-
trail ..tdr.nix al, *h | Where a parent is lucking, a guardian strvc* to protect their
ii.titi J . K.it. when p*.rem»s of tir.der yurs violate the law. society dcJv with them
it jsjKul court Id* “jand lunatu* are in lacking in mental capacity that Conserve!-
tr. uj-pi tried t marag. Ihe.r arfa.r* tiftcn they ure institutionalized Ever, the
common law treatid lhest* two grujpv dtlfifehtly:
It one that »aMilh dmrctio.i. killcth hnn.vctfe las an infant, or a nun
Van i'.tip »rr.<n(iil he ckall not forfeit his goods, L c
If one that i* .V.n compos nrnfii, or on idcot, killa man, this ij no
felwny, for they have r.» kr.uw".tice «.fgood ar.d cvill, nor can have a ftloni*
uua ir.unt. iuwr a »rmind to do horme-
So it i». il u lanatihr pcr>wn killetn another during his luimne, ((VA 4
1-*-) froroall acts d r.c by him in his lunacte. are n* the ucti t ol mi

Meet Rut an ir.fuhl ol *u.h tender yeares, a* that he ha'll no disere-
lionor :rU‘lligir,:c  if )-kid aman. thu it no lehny in him
M TnrCut st«iv li'Ti | 216 17, 221. 221 (t.<nd*n R'-".1*

That t all pei pie uir* im1.Jid ir. the nrini gii truiilie mil be i tuhli L.nl hv
viewing «irlv urr» Lw» relating t* freed Ida. 1 «and An.irnun Ir.dtilis "Free pir>.*n»
<f c*lorhave itevir L o rtfgnut) as e«i/>n they arc riotentitled lo bear arms.
\etc b roirirr.lers 11tr.T Fgntalure. r1* ) 1) anyuviluile ™ CV-pcr \ Savannah. 4
(m i-72;?]-. sS. a'State\ New* or 27 N C.2d:i IB11) The eiloflirr irm>
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(not indispensable) Tor militia uso, nnd (H) those uuitublc for
personal defense. In addition, two lIBloa also protect arms
kuitalalc "for hunting und recrvutionid lino und for other lawful
purposes."” Arms suitable for deterrence unoinsl oppression
ore not treated as a separate category hocuUIO an armed citi-
zenry, regardless of the armament kept, serves as a latent und
implicit deterrent to oppression.”

A Colonial militia laws reveal that smoothbore shoulder
arms, carbines, rides, pistols, ammunition, swords, bayonets,

72 Nlv. Co.sut art. |, § 11. para. 1, N M Const, art. Il. 56 In addition, the
majority rep -ri of the Illinois Dill of Right* Committee indicate* an intent lo protect
under IIl. Const ort I, 522 "orrnj that law-abiding person* commonly employ fur
purposes ¢f recreation or the protection of person ar.d property.™ VI 6th 111 Comf
Cencrnfion. Record ¢f Proceeding (1963-1070) at 67. In adopting the Virginia Rill uf
Rights. 5 13. the interests of "the sportimcn of this State™ ar.d the right "to have
arms in their homes, and they think that this will give them some protection** were
elso died oi reasons. Proceedings L Debates of VVrgmso Senate Pertaining to
Amendment «f Constitution 303 (Apr 3. 1069) (Sen Long).

73 Some enns equate arms “ctrective as a weapon cf war™ with arms suitable
“torcibt oppression.” Fife v. Slate, 31 Ark 455, 45d. 461 (It>76». Aymette v. Stall*, 21
Tenn 12 Huru ) 151 (1dJO) Other cu*e* nuke no such equation Arms suitable fur
militia ure or silf defense are included in the term "arms™ und h><th categoric* serve
e>a dsterrent tooppression because historically “the arm* used by tkt militu and for
per-mal protection were basically tbe same weapons™ Slutc v. KYdir, 269 Or. 359,

614 P 2d 94, 93 (19*01.

The wellvpring for n right to h*»ve arm* for hunting i>the Die. 12. 1767, minority
prapovul in the Pennsylvania convention

That the people nave a right to bear urms for the difence of thifr.*elve* und

thtir own State, or the United States, or for the purpose of killing game;

und no low shall be pov.n* for disarming the ptvple or any of them, unle.-v

ftr crimes committed, or rial danger of publn injury from individuals. m»*l

as standing armies in the "ime of piavt arc dangerous to lilurVj. I)cvought

m-t |- hi* kept up; ar.d that the military shill he kept under strictsubordi-

nation to und be governed by the civil J«wer
PINNSVIVANI4 INI) THE  KHItItAl CoN-.imTIO?» 17a? 17M. 4-2 111--!

The i‘enusylvnrua minority wa* the :rst 11pr<p* -e an extensive 1411 of Rights
ar.d ILt-ir u-inuul idea* found tbiir way into the Rill of Kigr.ts and bt. ame the (ift
second, fourth, flfth. sixth, «=*)¥H. und tenth amendment, nf the United Stoles IN*i
stitut.wri. K DimiisUP. Tus Hui Rii.ltts Att< Wiui ir M nw ToPav . 5y
(13571 1 he Pennsylvania n.m .nty pro;, il rtvcult .ill intent togujr.mtir the Ifmh
ti -r i uses « the tiMii** fol n.iliti i ==« f*r »elf "Ithii-¢, and for hunting 1 Ih leler
eiue In honlii.g w.i« prohublv Uu iff ri in preverst the iiiiulinenl ol gnlin* law*
de iciid lo d» arm the In< |le It al»<d«ilT ostr.’t th.nt the i>.iiino.n »pd« fstolidil-g
ol t* (s urn.** was not re-nn.i d *M * r it»m* p-.fji * In the Inth onitmv

ni.nt "1Inn iivi, ®rluriv ™~ huso.*. A Im iio*.«i ,in nn Ksi.um | »*
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pike*. mul lances- tuo arm* nailable for militia u»0.'4 To this
list may nb»» ba added tho nhotgun." Since all those weapon*
ore conktitutionnlly protected arms, all stand on an equal
footing. A constitutionally protected arm cannot be singled
out for abridgement, for no authority exists for the proposi-
tion that one form of constitutionally protected conduct may
be prohibited because alternative forms of constitutionally
protected conduct are available.l

7; The arms and equipment a New York militiaman wa3 required to furnuh
hiiToclf itilt.tlid a “rou-»bettur fu?e? . . .pike .. .Sword. . .Lance. . .pistoll. .
ta-.e ti good installs em rapier. . .carabine. . .puwider =. .bullotts. I Tiir
foioNiAi I.vws or Ntu Yokk From 1664 to the Revolution 232 (1891)

In Virginia tbe list included "a firelock, rcusketl or fu>ce well fixed, a pR-d »»*«!
ami eurlnuch t i. und six chargesof powder . .ot hisplaceofabode two pound* cf
powder and eight pounds of aholl . . .hoNters ... acase of pistoll* well fixed, swurd

carabine. 3 Laws or Vihmnia From the First Session or tiie Leu.in 1CI9
ut UJ8 (W Ilentr.g *J 1623). Virginia also required "that every nun be provided with
a good Rule if to be hod. or r-therwiic with a common lieclock [end] that every
hur*<rr,un be providid a,:h a good hone, bridle, saddle with pistol.* nnd Holsters. «
turbine or nth*r short lirt k I Tlit I"afthior Thoms*Jefmrson 1GOCl <1
li.*>d td. J950).

In Cor.r.uticut the arm* include i "sword. i'u»e uf pislolli and holders
livar h r-.cun ore armed with pi>to!!» and carbine*™ 3 The PI13Ltr KtioRn™ nr the
troiu-.v « Cuss. 12 L S$*»5 til. Trumbull ed 1859). In Rhode I-dond the arms in-
eluded “carbine u.d piatnl .." 3 IUroRD:** of the Colony or R I. L PitovmevE
Piastai'(*ns in New Um.i and 43.1 (J. ilarllitt ed. 18%G). In New Jersey the nrrr.s
included "musket ur Fumo. will find, and a Bayonet fitted to il. a cutting Sword or
Cuttucc. Holsters, a Ct»e of Pistols. , . ,"G Documents Rli aunt* to Colonial
HisTorv uf Nd 132-91 tW Whitehead cd IfciS).

7* In the Niw Wt rid the shotgun wa* lived for hunting, self difcnte, and ru.li
n p.rp< .e* T NwMttFM.ru. Tin. Womti*s Fu-iiiim; Siiotuvni [-.t (19761 "In
I»-S. I"lyno.iilh tolonv uivi-uj prospectivenewtnmen to bring fuwten* with tinin f-r
ii e inidiUiinrg £>* | andfor d* feme again.lp*n 3ihlr Indian attack®.” 1J at 2 "lint
t*h ibni*al S rJohn l.urpuyne, of Aimrunn Kcvoliitinnury War fume, r.n-*d a I.ighl
Drn,: *n |I*,i r.ent in 17i»l, r.nd cmist-d it to In-equipped with the hlund*rim*'" 1i
ut 2 "D .r.t*g the Revolution. <onir,l Washington t***k togM/unie of shot,:*in t«f"
liven*. e Hv inco.ifij.ed tr< ps lo load their Ismoolhlaire) musket* with Innk a: 1
ball, or with plain buk.-h* t to cnngn.nolle for the poor lung range ucturnV ot li-
nn:!" diLukit ball (lure i*evidnue that Ann ne.in** found such multiple pr.*;iiliVv
uroi.unito.n q ;iU-*1b-t".iv* ugfiinst the IIntt-h Its u*i hecuiiic wide-prt.* I.»s»ept r.
t;il 'Larms Cn.i-ful Wushingl'or re-fcrnd Jo tr»- -h**1 as ‘swun drop*"* hi at i Ir-
h>r-i. i-still i. td 1., the military. Sue: i. Arms Mmhtm ami A*M"iMtH F*pa

m»m .« h Armv Ti-ihintul Matiua! 9 1'c’al, O« ( I"h'i'tt

*A. L»v. i » 1 * ri(did le<itiv aiuhority Hof an* wenwnrt t«l .in) that wo o!
i e« i *% ir< |gitiiol -d mu Tnr. o( i «elitiT|.-in.It\ ptoIMtid i aui.ol.' i
too | . lion an a'iir .tr.t- iio.iit- «oionniiikK .tin-ii d-1. uv.o.
I'* AVAN| o I_oo fi*t Ki-iunli (in op Im v I(o-|>n K tit*>-, r*i FMtpp =«

* 1N S |

it . v i 72jioioTI u"SyS -iljas VATIM i
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Protected arum under tho militia cutctiory are "tho mod-
ern day equivalents of the weapon* unvd by colonial mili-
tiamen . . . even if n particular weapon is unlikely to bu used
as a militia weapon."” Weapons such us "cannon or oilier
heavy ordnance not kept by militiamen or private citizen*"
and "|m]odorn weapons used exclusively by the military™ uru
outside the protected boundary because they are not "com-
monly possessed by individuals."’*

A distillation of case law indicates that arms suitable for
militia use are those which are commonly possessed and which
make up the usual arms of tbe people, those within the peo-
ple’s means, those historically used for such purposes and

77. .Stoic v. Kciikt, 283 Or. 359 CIl 1'.IM 94. 99 <19:01 Older em u luic
held that only large pivti.lv arc constitulir rully protected arms Srr File v State. 31
Ark 455, 400-61 (1b76) (nut pocket pUlul* but unl> "repeaters, which, in recent war-
fare, have generally superceded the old-fu>hi«>ncd huister, used at a weapon in the
battles uf our forefathers™); Andrews v. State. 51 Ttnn 13 Heitk » 165. 187 (lo71)
("We kni.w there i>a pistol of lh.it name which it not a-Japted tu the equipment of
the aulditr, yet we alio know ‘.hat the pivtol known a> the repeater it u xoldu-r's
weapon—skill in the ute of which will aJd to the clfmcncy of the soldier™). M-.dctn
metallurgy and smokeits. powder have reduced the sire of pistol* suitable for rnililia
use. A survey of military pistols from Argentina to Yugoslavia reveal* that moat have
mbarrel length of about four Inches. W. Smith, Small Arm* of the W orld passim
tilth c»i 1977). However, a significant number have barrel lengths over three inches
but under four inches /il ut 215. 318. 382. 107. *43) While all of then* pistols are
centerfire, both the U.S. and U.SS R. employ 22 caliber rimhre pistols ft.r training
purposes. Id. at 476, 528

TIit ITS military's nrsenat of self loading pistol* and revolver.* include* the 38
caliber rtu.lv* r with u 2 imh Lurrcl It is usually carried in a In.liter. I'hfoiv ami
il»coi\n i 9ti*IdC il S Army Fitld xl.mual 23-35. F*b 19VD, Smaii. Ahms Mail-
KIAI AND AssfIfIAItD F.qllIMINT 7 11 (US. Aim* TitHMtAL Mv.» M 9»22<a* (Irf.
19561 I'l-ituf.s am* Rfvolvliis 1i ) (US. Army Field Mnnual 23 i .Italy HHSIII The
US military «vee | ir*b.v.td "n ftw thojsand" r«3t 25 caliber oil limiting p*tkel
Juilith H M fill HLAM* &R WII-.ON. Tlir IloiiK «F C*tlIT FIMthM* 425 (1971)

Tl.e v.irioiii wrap .ur> u*»d h> the l'utriot** during the It*>**li)H*in *ry War ha» Ini

they had tot** | ittle <' t'oil.v, lit von iionaiiv War W rihiM 12 1I'Jb Il; Nunn v
htatc, | tia 21* «Irp-) *Ur right lalo.g. to th« individual and i* not restriiletl to
noht a arm * A* a |fa In il lo <lter inuiiv *I Il*¢ arms Commonly c-»rd h. the
I< pi* »r.t-e xli* @* g pt-*«.I*i .m | «tnlal-h K<r nnlitIM il>r iR wi*«i CIMploy*d by

the *rt;in*.*d rmlitiry

7n Mute v I-Ifi.ir 2-t tor | _»)4 '23 )t. v i*9 tpinn* ' T«* Lon the
till - tie.- i.tkt-i u i -).it\onnr | tin- p*st*3 u*  *»ut the «-nlv arm. whnli)a would
% o o WilFh
la iipitl- n if o illiifi*.lit I*i itin b it WI = Iy i *li*l1*teii| by the
(el thig; i.' |< «,.i-|'tin i' I ti* FoI 1 thlil %1 «dls jaa *, siiliiion.
iilm.tt]* i M >t e ii* if QAL T emur Fr o Bt ediov ke er. MIN T T
D wh it
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llieir modern equivalents, or those in ordinary use und cdce-
live as weapons of war.”

To make the right lo anns elective, "Jt)he riglit to keep
uriti3 necessarily involves the right to purchase them, to keep
them in a state of efficiency for use, and to purchase and pro-
vide ammunition suitable for such urms, and to keep them in

repair."" This would also apply to arms suitable fur personal
defense.

The term "militia" has been defined us all citizens or all
males capable of bearing arms." The militia is thus more than
tbe National Guurd." The sophisticated organization, equip-

79 Fife v. ststt. J1 Ark. IM. 4G0-G1 UH'io); .Stale v. Kcrncr, 181 N.C. 574. .
I»r. § K 222, 221-25 (102b. Slute v Livitvr, 2bJ Or ;i»9, , Gl4 1vad 01, 38 0%
U9alM; Andrew* v State. GOTmn (J Htok) IG5, 170 (1871).

fco Andrew* \ State. GOT«r,n (8 Hcivk) It-5. I7H (187b S%\- o!w Iljllir<-ik in-
ITj n«.tt 1«7 Of the thirty nir.t statu vsbit u guurantir to mms, fourteen guarantee
<>nl.' the n~hl tt* l.car arr.a. a* up|.u‘ed to the riglit to kitp onA htar urn.* Ata.
Cun*t. art I. $2b, Ahi* Coj.jt art Il, § 2ii, Conn. Const, nrl I, § 15; Iso Const
utt 1.5 » Kan Cwrot Hill uf Itt"hK, § 4, Kv Cun>t. Hill uf Itn.l.la, § | para 7,
fhiin 1’oNsi urt I.H.Om Const urt I.$27. Ha Const, art. 1.$21,S 1) Con t .irt
VI. 524, butt Co.sst urt I.S C, Vt Con.t. ih I, art. IG; Wami C<,nnt urt I. 521,
mol \\ *o Ci»».>r crt 1.5.1 Tin* tlistmctiun ij of no siKnilitatiir Ircijo .t <<iiirts uml
cuii.n;ertjti*r» jArtt tlut a ~tarai.ire to lL.rur arm* incli.lii the piaranUi- to keep
urm* St.* . s'.State v. Kea Itr. 2-J Or UVL r.i4 P.2J lil (1NSO) iKetping of a tluli in
unc\ Itlr.i 1, Phc.jt.i v City uf Toledo. 19 Oluu Misc. 147. 2% N K2d 910. 927
119b9i (“No b* abiding citucn, free from the titj’s di.<[uahlirali*ini. hu* bun or wtil
Le pre.'ludid from purchasing. k«rpir.4 or bearing armi.“l "|TJo Lear arms imfJici
something inure thin the nuro keeping." Uooitv. iupr<j note 02.

el Hirr. tiglis v I'c>ton. 57 Vo 470. 4H2 (1& C1)("the militia unbraces the whole-
arnu brarir® pr.pulatiun “1 t't Jjrtc MicCanto. :t'i AU 107. IH H-0.IK Nume-r
0i;j stitr C*nstitutiop* fltlect thu view. L t!, "A nulitm shall he prvuhtl a«d shall
tun..*: ol all perv 1*but toe a;* vfu-venlun . " Ini». 1Y s-r urt Nil, $ 1. "Tht*
Stjti-mihtiu cor.*i<ta ul ull aLIfchutllrd peraons it xditii; in tiic State “ 1l Ci.iial
art M1. $ I **AJIl oblc-hodied titi/cm of the stut*> . * are the mditii M ost
CnN.r «*t VI, 5 11 <21 The ant{federalist vow wulthat “\ nolitii lL«n [.r.|nrly
f. fined, uri in lad ti.t pi' pie Iht-mu-Ucs und (hat “(ho constitution m~lil In
*i» .re @ Atn niiv cird » .ard ugain.t u select notilu . “ t> having thr niliiiu uu lodi'
*»il nur, ca| uhle if hearir.g arm* "2 FilfcCoMHttr Nvtl Ft1IMU*r ill HIJ.
String il lubll Tne IS Suprefiie f.'ourt tins nK-i dilim .l tin iniht.ain tin* broad
ii*lnier I'toWel Stuli 1V MtSler, <7 US 174. 17) II"H'Ji

rtj | tie- tern.a “ir.il.t. 17 or "inilitiamtn™ n ti.prihind tvi-r> uti/i L rwim in
tuz* 1 Arifenorginr>1 - r 1 n, divilmd |>ursutl* lor («pi|>orari i.uhtai. dotv
at. | .re i triArottii t* *h» **it- 1d lijjnl. SLi"eu nf M«(*<i>ur.ie v tfra.t>n.
o4*M" T-e I» o> 'A 20 " :t7 »»nliutu If110 Tlir imlttiv i* *1 - Hied ml*, the
famier ir il-tuiii.d tri re-ersi-ri >t /3 ul k<18 W 2d nl -t s, j* 0im
Ile .i e lon IKIlL I." N 2~ t*7. §-4.27 N K 7«"). 7*.HmIV]]i

\ ; e -t. e*.n.ati |i . iIM«i,Inlvnei. tin- tioldlu 1 I «tu- “*iii-0,»|
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incnt, and training of the Nutionul Guard would indicate that
it has undergone a metamorphosis from being an inclusive mi-
litia comprised of the people to being almost exclusively
troops, and the atutes may he prevented in limes of peace

. o
fromﬁﬁ%Pé”%e”Bﬂ?Bbse of the guarantee is to secure a militia,
the people ure guaranteed the right to keep and hear arms
because they serve as the pool from which the militia i3
drawn. If a person is disarmed he obviously could not function
as a militiaman should the need arise.*'

The importance of guaranteeing to the people the right to
keep and bear arms having militia utility was demonstrated
during this century. In the Second World War the militia
proved a successful substitute for the National Guard, which
was federalized and activated for overseas duty.” Members of
the militia, many of whom belonged to gun clubs and whose
ages varied from sixteen to sixty-live, served without puy and
provided their own arms.” Their mission was to serve as a
local early warning and intelligence source for regulur troops
and us a delaying force. Their training stressed guerilla tac-
tics, patrolling, demolitions, and roadblock techniques. The
firepower of some units was impressive."”

The Maryland National Guard, for example, was acti-
vated for overseas service. Governor Herbert 11 O’Conor then
culled on men "of all ages and stuliuns in life" to volunteer for
the manning of home guard stations for the task of "repelling
invasion forays, parachute raids and sabotage uprisings in the
state." Before the end of 1943, 15,000 Maryland Minute Men,
as these men were designated, inannut home guard stations.
These men were expected to bring their own arms—illes,
shotguns, pistols- for training and used those arms on guard

livit,l S.v. .n.in P STA Jail IUTii. 4ii tVr.l*, Ciil Mil C.hlc j UI (IS.V'i);

Conn. (Ji.n Sm Ann j 27-2 iWVsl 1 »2%), tintl 1 (Jin Lvw* 5 70-1-4 (]9il'll
“ﬁ us CoN,r aft 1.5 [0, 1l :i o o B
HI Stnlr % fliitiMii, 272 N (* .Vt\. , IV S Kt LI Tiureil Thsirnuil (n-ujite
rmilil nut

111%li-mitt (e= e=ii-fi"».,n Si.iti-1 Ki-imr. Ini NC 571. , HIT
S 2.2, 2j-i IIN211 . . - .

»» I'é Hl|<m>]b|ns*! Mih. k, Sit i»\ ol 12 11 (tllin-
il

S

Si» ol htIntM'. Mai.
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duty. At a time when Nazi submarines were sinking Americi i
ships oir the Atlantic coast, apprehension was very real.-'

In Virginia, the National Guard was nlso activ-.cd fur
overseas duty. It thus became necessary to call upon the local
armed citizenry to perform militia duties. They were culled
the Minute Men, the home guard, or the reserve militia. The
shortage of arms prompted members of the militia to borrow
twenty-two caliber guns from youngsters. Sportsmen were es-
pecially sought after for recruitment in the militia. "Since its
personnel would have to furnish its own weapons and ammu-
nition, its membership campaign leaned heavily on sportsmen
of the state."*'

All over the country individuals armed themselves in an-
ticipation of threatened invasion." A manual distributed en
masse by the War Department recommended the keeping of
“weapons which a guerilla in civilian clothes can carry without
attracting attention. They must he easily portable and easily
concealed. First among these is the pistol.""

Historically, militia formations were most clfective when
responding to obvious threats close lo home. They were to
harass and impede the enemy wherever possible and to sup-
port friendly formations. Consisting of small tactical forma-
tions armed with a wide variety of weapons, the militia had
actually taken the lield against the soldiers of George Il and
defeated them. The lessons of Vietnam, Nicaragua, Africa,
and the Soviet intervention into Afghanistan illustrate the-
limitations of push-button warfare against dispersed small
units lighting in their own territory. The militia's critics lend

to ignore this strength and concentrate only on the militia's
weakness."

M TUXIH, / /% Thr “.Pm;, With frant Itilu 79 wri n
Mi,: mm'. Nov It'. U75 at 46, 'immk Pai'Mis & AfiimEvsHi of Uww D'Cu*qif_rt’

(Mar lu, 1*"121 On Mr with ih« Lsw review h ncopy nfun honorable '!iwh.iryi
urntii.Ur f; in On W. r|,] W.tr Il Munlan] Minute Mm and an ail.duvti n 1
ler it -a* Arc Hlul h* p-rhrticd imlitiv duties armed with |i> ey niK
BL'l |" &1

M >»Ill<l: kfltxINU 11" AHR- ( [V[[IJAN hm v xt AM* Till STAIF iy iinm
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ot | *on, <k a\\ *i»ml i 1§t iM.ihtfA rIhx R

| ifirii > toitioe . iull.it I' .hliruM* n. lilt*ff

I VATV ;sht TN [(LMtw 1§ Hi LMm "= 2% n

1982) State Constitutions and the Rit;lit to Hear Arms 109

D. Arms guaranteed for personal defense are- those weap-

ons commonly kept by the people today, and those commonly
kept at the time the constitution was adopted and their mod-
ern equivalents.” The protected arms would include "hand-
carried weapons commonly used by individuals for personal
defense."" Examples of such arms would be "hunting mus-
kets or rifles, hatchets, swords, and knives .. . (and) hilly
club;"" modern firearms "such as semi-automatic shotguns,
semi-automatic pistols and rifles,”” and "ordinary guns,
swords, revolvers, or other weapons usually relied upon by
good citizens for defense or pleasure.”

British officer mistakenly described the Patriot* tii "a mob without order or disci-
pline, und very awkward ut handling their arms.” The Spirit of Seventy-Six 1SO 111
Commager & U B. Morris ed*. 1967). The Patriots were OUO described as “skillful
enough in the uie of musket or rille . . . (and] . . . better suited to frontier warfare
ogainat the Indians than to the discipline uf un urmy camp.”™ 1d. at 101-52.

Therefore, a well-rcquloled militia means one that has had some training or at
leait iscomposed of people who have hud some training. This istoprevent the militia
from becoming a disorderly mob, dangerous not to the enemy but to itsown state and
country. In iu obsolete form pertaining to troops, rfguloted is defined as “properly
disciplined.” 7 The Oxford English Dictionary 330 (1933). Moreover, diniphne in
relation to arms is defined os “training in the practice of arms.” 3 The Oxford En-
glish Dictionary 416 (1932). The framcrv intended that this "training in the practice
cf arms™ for potential militia duty would be advanced, if not insured, by the right uf
the people lo keep and bear their own arms.

93 State v. Kcialcr, 269 Or. 353, — ,G11 P 2d *JI. 93-99 11950); Hin/ler v. Cur-
son. 262 So. 2d CGI, 666 (Fla. 1U72l. People v Brown. 253 Mich. 537 2J5 N W.
245, 246-47 (1931).

91. State v. Kessler, 2u3 Or. 359, 614 P 2d 91. 100 (1980).

95. Id. at 614 P.2d at 93.100

96. Kin:ler v. Corson, 262 So. 2d CM, litiu (Mu 1972). s

97. People v Brown. 253 Mich. 537, 235 N W. 245, 217 119.11) There i* un

effort to ban pistols. Huwever, the people Utidcrvt.ind tbe term “arms™ tu include the
pistol btcau-e of its presence in our culture In Sbokt-peure*# TuW/t/i St.',ht icifca
KOT1), Act I, scene V, line 34. the "pi>tu]™ j* mentioned. Thu* both old cum*. St Hi-
v. Shelby. Ut) Mo 302.2 S W 463. 4#1 iKrtii (“u revolving pistol mii.i* wilhin the
dovrlptiuii of such urm* a* oin- may curry for the purpo-i*> dfugnutrd in tin roiidi*
tutlon .. .").urd new can*, Svhuheft v 1)eHurd, II'M N K 2d 13-19 (Ind. App. PJrdj



Militia Kurpo>e

Five atato constitutions guarantee that "the right of the
people to keep and bear arms shall not be infringed"" and
assign a well regulated militia as a purpose for this right.
Arms suitable for militia use are protected under these guar-
antees."” These guarantees protect a right to arms for militia
use. for self-defense, and os a deterrent to oppression. Courts
have held that the militia purpose does not restrict the tradi-
tional uses for which arms may be kept and borne:

The constitutional provision which forbids any prohibition
upon the people lu bear arms and use them effectively by
being accustomed to their use should be strictly and stoutly
maintained, for we know not when the occusion may again
require the assertion of that doctrine which was once famil-
iar throughout this country that "resistance to tyranny is
obedience to God.” or for the defense of person and prop-
erty against mub3 and violence.1'

The arms must be carried openly, and the object is "the
right to acquire and retain a practical knowledge of the use of
lire arms."101 That end would not be frustrated by a prohibi-
tion of carrying deadly weapons while drunk, or to a church,
polling place, court, or public assembly, or in u manner calcu-
lated to inspire terror.t’ Echoing this view is an early case

iN«ew. ok 8 Ij. lU«**u (V* Foxrt. 1.5 15. N.C. Tuvr art 1]

~('<..s-i art | \Jl.Va I*w artl. § 1'Thric k'jarjntns trurk thelan*
i< iUilt> <! aiittml I
tt Viinttiv? 74. 75, 77. 2% Ya (‘u'.-i jri 1. B 1 pjufitnSt« arifiht

: !*:»i<1'__ 00 oin \tf.dittj difirfc f t Juin-r.dl di'ftihv arc t.l.o £tiar.u.U?i'd .Sn’
«

| == S2tiir V l.eriur. IM Nt’ x* o Pjare 1. foht tt
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St tillJioMo Seyent n N¥int* v I(u .MIIMtol
11 Stall v Im fit.r. IH M " 5*1 I»TS K .J) 21'MI'j. 1i U ft
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from Georgia upholding a conviction for being armed in court,

which stated:

But it is obvious that the right to bear or carry arm. shout
the person at all times and places and under nil circum-
stances, is not a necessity for the declared object of the
guaror.tee; nay, that it does not even tend to secure the great
purpose sought for, to-.vit: that the people shall be familiar
with the use of arms and capable from their habits of life, of
becoming eliic.ent militiamen. If the general right to carry
ar.d to use them exist; if they may at pleasure be borne and
used in the tields, and in the woods, un the highways and
byeways, at home and abroad, the whole declared purpose uf
the provision is fulfilled. The right to keep ond to bear arms
so thdl the state may be secured in the existence of a well
regulated militia, is fully attained. The people have, or may
have the arms the public exigencies require, und being un-
restricted in the hearing and using of them, except under
special and peculiar circumstances, there is no infringement
of the constitutional guarantee. The right to hear arms in
order that the state may, when its exigencies demand, have
at call a body of men, having arms ut their command, be-
longing to themselves and habituated to the use of them, is
in no fair sense a guarantee that the owners uf these arms
may hear them at concerts, and prayer-meetings, and elec-
tions. At such places, the hearing of arms of any sort, is an
eye-sore to good citizens, offensive to peaceable people, an
indication of u v.ar.t of proper respect for the majesty ol ihe
laws, and a marked breach of good manners. If horne at all
under the law, they must he burnt- openly amj plainly ex-
posed to view, i.r.d under the circum-.ljnres we allude lu, the
very urt is not only .1 pruvuiution to .1 breach nf the peace,
hut d.irigcro’,. tn hiirunn life."’

I'e boundaries of this right are mu li that the possession and
turning in one's home may he either open nr conceded, for
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one's home is a castle.10 The open peaceful carrying in one's
business place, vehicle, or on u public street in the ordinary
course of one's travels also cannot be prohibited.10l

let In a civilized society. j ptrv.n mu»t be allowed a nf absolute- vif»ty
0:.) security from criminally violent intrusion* into Im hnrr.e The right to keep ar.]
Lear arms in the home is » right founded upon the Inviolability and sanctity nf the
h u.e Opm carrying was fur militu uie and private security while preventing %i»
Irn.cand aupn.e and hem* terrjr on the tirhli, The “caslle doctrine™ hji a sp.-iul
pla.e .n Air.cn.-an jurisprudence. K en “pemcssion of tdixvne matter”™ in thr h«n <
c-nn. t Le made acrime Sunlcy v G ¢ 394 US 557 0&tiJl. Under the Ala Wj
(\.r.«:itution*4 right to privacy, r.ere poucssinn of marijuana in the home i* it. t un-
lawful Rjvir. v.Stale. SIT P.2d 494 (Alaska 19751 Unlike puvse-.ion nfnh*<inr m.»l
Ur «r injr.-juar.a. tearing orrr.» is constitutionally prnivitvd The *ca.lle d.~tnne
evolved frirn the use uf trir.v to deferd one's home MvKclltr *. Mason, 159 S.* >
700, 701, o//°ti Jtj La 1075, 162 So 2d 57, (1964) ™A man'shome has tradito.n illy
Utn hit castle. end he who enters therein with felonious intent d-x * vu at hit prfil *

Furthermore, keeping agun in the home i» a "liberty which wav allowed bv the
t,..iirron law-* He* v Gardiner. 95 Erg Hip. Mai. D*3 tK Il ITJat "I 1'Jhe mire huv-
ir-2agun was nouTrnve . f.raman may keep agen li.r thr iMen*c ol hiv house
ar.d family . . " Malhxk v. Ka.vtley, 57 Eng Hep 1370, 1.174 tK H 1741) “|A|] qun
r.ay Lo kept for tht defense uf a nan‘» house ™ Wingfield v Stratford. In* Eng Hep
767 iK 13 1752). How Could a subsequent parliament erode thin traditional loiam-m
law right,? Early Amentan division* Piled that "in England the authority >« the
parliament runs without hrr.it*. ar.d ri*«-v above control flyn England there it i«
wnttm restitution . In Americo the ca , i, w.dcK dilKru.*. Every state m tin
union l.at its o-r.sl,tut;-n red-i.cd t written cka.titudv and priei*i-n 17" |he
t or.-t.tut.Mi ii thr,.nof the p.blIn al *v,t«nt, .iround who It a"t lcgi-1 itive «ii -uiive
and judicial U-dus mud nv.-.Kt " Vanhrrne’, 11 «u-» v h.rr.nne. 2 lhill 12U >)
all «17»

105 At common law the mere pull.v carrying *( irms wj*. no <If. *w* un.hr thr
Statute nf K> fibhanvpK it, 2 Ed* ill, ¢ ) (132»1: Judy » | a»htcy, to \V. Va <% 41
S K 197,2a)119U2) To s-jvtj".na o.r.ndi.-n proof wai re-pdfed th .1 the -»cnidlal
g-r.carmed "“n. .Inami: «" (with wil intent) or “to I. rnfy the King"s jubjeit* *1It. *v
Knight, b7 Hr.* Itrp 75. %0 F.r.g Hep 3.10 iK 10 It'nil <the je».i <il v . i v ; iitt»d»

t'oi.ar.eiitdtorv of tl it prriod wifi in dgrecir.int ITu jiro u h.,d t. i an.- |

<4i'UMVt Iv il atfr.iv if the king’s jm pit

If m.) per .tishall ndi.<rg <Aril * | «tKi>*ivil>." f.rv the listi.ts. > nv

«tfi'r the kingt !?.»»n ("rinK-.r, M irkels. or iKt win n* «hv iiijff.t er h>

thivl m Aifrav »: the k.i,®, pr ph i'i ®>hmfe. und v.th*r thi Kings ollu* rv.

mlioevery 1. toe «f fia.o <& . In* «tiie vie'w. o o]o.n *ilip|diX

thin ftin. >i. <them * et mave.t ainlarre->e-l.  iniv hmd ill m. li t>

the unt. tF [ al 1vh.iVLur s 1 2w.uet of <ureiu » intv .. iriul il.ttie

ile t»- le i \nd the *a.d du.t. e el R Ivi» hl»», Viry Ciriet 1leen.iv p.*i-

at li o»rove> tftirArm oroard thrrwitp,.n ard hitli.n.-e Thiioi.il,

|>fu.ad. und ao were.! tetin king i rtnl«d Aid Ilr lu In* *1 [* m *v 1"

I»V the h«r t A Il. l.e @ eni on
*1 le*ili*» "Im f«ivii*i  no (I <& ml ti K.*3

tot,! . roper, o \KL | >r ll.eli In -oino ip. = dr »vi.
oy e it muoartlien |« lewtivit, W ot] 11 ettmopt te moh fur

- a hr, 1.ty fii. .. di'end iU e o li-w.|.|- th*, n r tilriv it
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Common Defense Purpose

The conatitut’jus of four states guarantee the right to
keep and bear arms for "common defense."10* Protected arms
under this guarantee are those suitable fur militia use.107 In
interpreting this guarantee, the objective for which the right
to keep and bear arms is secured, that is, for the common de-
fense, figures prominently in a court's analysis.10* Because the

may the Cunstable for words only lay hand* upon them, ur.lcv.e they shall

threaten to kill, beat, nr hurl one another; L then may the Constable urrest

luvh persons (to gu before some Justice of peace*, to find sureties fur the

kcep.rg of thr peace) and yet such threatening is no alfray.
id at 2

T he simple carrying of a "luedcd revolver. . . cn the public, road" is no olftnst*
because the indictment faded to "negative lawful occasion, and conclude in trrrnrem
pupcli (to the terror of tie populace).” He* v Smith, 2 Ir H 190. 201, 204 (1914)
Thus in Simpson v. State, 13 Tenn (5 Ye*) 3.70, 357 tIb33). it was held that merely
being armed "in a certain public street and highway" i» nut an indictable otfense
Furthermore, "our constitution has completely ubrugjted " the Statute of Nt rth-
i.upton Id at 35J CO Hegardir; any claim thul (he simple tarrying of arms might I.f
unlawful U.auve it may alarm some .ivrrlv sens.liver person, thr court concluded tl at
"after so s- lumn an instrument hath vaid the ptuple may carry arms, can we be per
milted to impuu; to the acta thus licenced, such a necessarily consequent oprratmn as
terror t” the people to be incurred thereby we must attribute to the framers of it the
absence -fsuch a view " Id. at ifg; "t’nder Oregon law thr |, n.«*ssiun ot a hilly club
*n « pull:: place is pr.-tectcd " State v Hluskir. 2J| Or 2.77. . 1,10 I*.2d H3I, 025
U*»l)

ICO \tr. (.C.SaT. art Il. S5 Mr (Vof ort. f. j 16. Ma i O ld e HILIiT>,
part I, art XVII, TInn Const art I. § 26

Sit notes 74. 75, 7, 73 »uf.ro Maine and Maoachuaetta goaranter a right

lu »rlf clrfense MI CoNjT art I.j I. Mass I)»ct u» RIOIlirs. part 1, art | Thus m
Maine ar.i Mns>flcl.n*cttj arms fcr pcrmnal d,Kn*e lire mKo guarontiid >«i* notiv
5J 07 iu.m

lu0 Kde v M,ie, U Ark 155 4*1. 27 Am Hep 576 (lo"oj, (’liiiiini.nvtNolth v
I am. 5] Mas e n.i*3, .dt-1 N E 2d i*»7, bid TM1976), Avmi'ttf v State. 21 Tu n
(2 Hum i 174. 150 41r<*J| Claims are irnidc that u guarantee* for the* iiHUon di
fe . A" and the guaiuiitic of the second binendmclil arc c* »nttally the* i.iniv /m™*/+ ||
Ark ut 4‘r. m4 *riiflt. 21 Teun at 177 *hese cl nm* ovcrl-A.k tf.e I'niti-d StHw S, n
eif's n/ci.-.n 1lon all>nipt hn.it the right 1" hear arm« by ud'Img the ti-rm "ioin
r.on defense*' to the ***nnd arr.cndiuent 1 lllvroi.v «» Tin-~. M inrui. I'm ar tn int
IS 45*»1j (hainl >r ed 1971i. 2 Il Siiiwaior, Tin: Dili, or Itu.iiTs A Dwumci

T»nv Hi ; iiv 1174 51 <197h [Ihi* rejection w.m an tipj-artftt respniive to fear* in
Mas*.< f .- :t- that a gnaruiitre f-r the co.nnnn dclrn-r might I»e !« rotrif
toe"|l .. the peoph- h»vr a ruhl I «k*ip and h«ar Afn-s £ their <»wn jr..I th.
(" init-i’ p»iiik»-" wav ur»'d a* a l«l er thi.iir Im |, »iie* S.iii)»> in I'miin *i
NEimi*i lo.iimix7-*+*) ioi M m *esvssilos *it | *Vi -iti.2l H) v M Il ni.l.n

ids 131% o 11,0 vtilte it 11* 11 11 tilp LG (heir « .n lt>Iliot.« will, 1t,01d 1111l
r.u.ot,; . ditg-Age Inivi* r-d gi*».i th, ir go.r.nlivan r..tn.iri- ntrpn*it.iii >*
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right is secured only in terras of common defense, a court is
then uble to reason that only arms recognized ns those "useful
either in warfare or in preparing the citizens for their use in
warfare, by training him as n citizen to their use in times of
peace"10 arc worthy of constitutional protection.

The people "have the unqualified right to keep" arms
suitahle for militia use. "But the right to bear arms is not of
that unqualified character.""10 It is permissible to "regulate
the inode of wearing war arms, and no doubt the occasions of
wearing such arm3 . . . In maintaining the validity of
legislative restrictions on the mode of carrying war arms,
courts have held that the right is not infringed by a statute
requiring the carrying of u pistol, uncovered and in the hand,
when not upon one’s own premises or upon a journey, as “the
habitual carrying does not seem essential to 'common de-
fense,” [und as the "essential objects” of the right are pre-

109 Fife v State, 31 Ark 455, 400-61, 23 Am. Rep. 356 (1970). Andre** v. Stale.
#0 Finn. (1 Hc;sk) 105. 1S8J, 6 Am Rep. 8, 16 (1671) (protected arms are those usu-
ally cmpl.ycd in “civilized worfure™ and "are adopted to the ends indirated abuve.
that ij, the tthciccry of the citizen oa a loldier™); Aymelte v. State. 21 Tenn. (2
Hum >154, 159 (1S40) ("right to prohibit the wearing, or keeping"* ¢f arm*, "which ur*
r.at usual in civilized warfurc, or would not contribute to the common dctvnse™). Al-
lowable id a statute prohibiting the sale of any pistol txeept suih ci ore u*cd m Ihe
army or navy “for it in no wi3e restrains the use or sale uf such as are useful in
warfare.” Dubba v. State. 39 Ark. 353, 357 (ISS2). See also Stale v. Burgoyne. 75
Tenn. 173 (1831)

110 AymetU V. State. 21 Tena. 12 Hum ) 154, 160 (1840).

111, Wilson v Stale, 33 Ark. 557, 539, 34 Ain. Rep 52. 54 UsTh) An dv.t pro-

scribing wenccalid carrying is "consistent with the right of the citiztn to In.ir arms *
State v. J«.hns«in, 16 S C. 187, 191 (1881) (S C. Conut. art 1, $ 29 tHmM gquaranteed
arm* for common defense). Parading with an unauthorized body "farmed men m.iy
he prahibiUd Commonwealth v. Murphy. 1C6 Mass 171. 44 N li. 138 11896). Ad early
as 17?*0 the Recorder of London, in response to a question "would it bo lawful for u
vu."t multitude Jto gather), to the amount of many thousand arrmd r.m. without pny
vnl.le uvkC/iuii \,r apparent luwful object, unauthorized by govrrnn.ent or any m.tgi-

trati*." >*Jtrd "1 should certainly an»wer in the negative; hccain-v, in ray «i|>iiii»ri, in
uthrm.itisc ar.»wer woul.i amount to a diMolution of oil government cr.vl «-uhvi-rrioit nf
all sjw," Although he ngrecd later that "the lawful purposes, fur wh.<h urir-» itiav he
ut.J. Ibesides immediate -elf defence) are. the »uppre>ston uf vndi-nt and hh.i.nuH
hriutiui of the pence, the assistance of the- civil magistrates in the ttcculi *r. wl the
law* and tl:e drfence of t),e kingdom against foreign invaders.”™* W it1i/AMI* 1*i*t 1=
li n> Km iM i -r.i tin Poiirr.. With as E?*iO o* im Mians 0y I'mvimim . I'nivu

U Amimu*», CnviiNAi*I'd. ¢ [l.«r. hj, 17851 "Thr power to rtgnb’e d ewriot f.urlv
ir ®im IS* wer P |-r Lthii, on the <nlr.ifv. rigulule si*, % iril ®in.olve. ;- »vi-

lence -t the flung oi uitto he requlated "Andrew* v Mute. 5n T« «ii «t |l=t-Wi
191, mAm Rep 9. 131HT7J)

1082) Sfale Constitutions and the Right to Hear Arms 20)

served) ... if every citizen may keep arms in readiness upon
bis place, may render himself skillful in their use by practice,
and carry them wupon a journey without let or hin-
drance. . . Similarly, a landowner charged with unlawful
hunting and possession of a shotgun on n game preserve
"could not possibly come within the constitutional rights of
the respondent in bearing arms for the common defense while,
on the other hand, if possession was not a part of the act of
hunting, the constitutional rights of the respondent could he
involved."""” However, a prohibition against a citizen "wearing
or carrying u war nrm, except upon his own premises or when
on a journey travelling through the country with baggage, or
when acting as or in uid of an otiiccr, is an unwarranted re-
striction upon his constitutional right to keep and bear
arms.”"4 The court noted that crime "must be prevented by
the penitentiary and gallows, and not by a general deprivation
of a constitutional privilege."* The case involved the carry-
ing of an army pistol to kill wild hogs. Likewise, a city ordi-
nance absolutely forbidding the carrying of “any sort of pistol
in any sorl of manner" is void,"* nnd any attempt "to disarm

112. licit. v Stole, 34 Art. M I, 51i667. 42 Am Hop. 3. 4§ 0892).

113. State v McKinnun. 153 Me. 15. 1.13 A.2ti 835. HiJ (1957). Sima Mr.
CoNiT. orx. I, 8 1 guarantees that "All run . . have cirtuin natural, inherent uml
unalienable rights. am*>ng which arc defending life and protecting property.

.and obtaining safety and happiness,” thu right when coupled with the guarantee
to bear arm indicates bearing arms for personal defense is protected
114 Wilson v. State, .33 Ark. 557, 560.34 Am. Hep 52,54 53 (IH7a) Il"i/v,*t. Fife
v State. 31 Ark 4°.5, 25 Ain. Rep 556 (1870. ami Made v. Stutc. 33 Ark. 501. 41 Am
Rep 3 (Iba2». plainly indicate that any implication in.uk in Slate v* hi/z.ifd, t Ark
18 118-t']), that the right lo urin* bel-mj , only to the mililij und not to the people lu*
been rejected Judge lacy'i (rudite divmt wa* Imdrd
I diem the right to In- valiiek*. und not worth preserving, h-r the M.iti
Ulup;r*tioiiuh]y poov-tM »the poWrf, without (he grant, lo arm the inditi.i
ar.d direct h«-w they -holl lie t-mplovii ,nu-n «fiiivaci.nor dunlin m
surrtcliun If thu hi- the tin-uliing nf the (."i-n-.titin.on. whv go*- thut wl.nh
is no right in itself. nnd guuruiitii , n j rivth-ge that i* u-eli-">"? Thi-* @en*Iru
li-n. jie<rJo g to the .lew* | *ntrH.nii, take * the arm* elit «) the hand mof
the 11-pie and pla-r* them m tin- hand* ol th* legi-l.itun. with m« re
<tfior.i or hiiiilution wh.itewr upon tr.ur power, rserpt their own Iro- will

und i rvireign plc-aoin-

Ht .153n In the lot,,| no.,I R-, erfl onplv ull-iw* o letii on e -,ili
earning
115 V»il*ul» v. Mute, n Ark t \tn lop o« i tIM»8i
116 (il,1-«cloi k V (*itV  « ImII-0ii ,. . ' [tin: MS. LUNW Jij1,n1 1] o/*e
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the people by legislation” would be void under the arms
guarantee.lt

The rith to bear arms for the common defense is given a
conditional reading, while the right to Keep arms fur the com-
mon defense is given a liberal reading;

(T|'ie right to keep them, with ell that is implied fairly as
an incident to this right, is a private individual right guaran-
teed to the citizen not the soldier. . . . (T|his right was in-
tended, as we have maintained in this opinion, and was
guaranteed to, und to be exercised nnd enjoyed by the citi-

zen as such, and.not bly him as a soldier, or in defense solely
of his political rights.t'

The right to keep arms "necessarily involves the right lo
purchase and use them in such a way as is usual, or to keep
them for the ordinary purposes to which they are adapted,™"
and thus arms may be used "for his proper defense .. .. He
has a right also to protect his own house and family . . .

The problems encountered by a narrow interpretation of
the right to bear arms for the common defense are best illus-
trated by an analysis of commonwealth v. Davis.'z' The Mas-
sachusetts Supreme Court reasons that the right guaranteed is
related only to the common defense, which in turn points to
the broadly-based militia. Therefore, a law forbidding the
keeping of arms by individuals might interfere with the clftc-
tiveness of the militia, thereby infringing on the constitutional
guarantee. The court goes on to sqr,_however, that this situa-
tion can no longer exist as the militia "is now equipped ar.d

117. Smith v Mitnh.tiir. 43 Tenn. 13 I"«eM » "."11. 217 (Inn )
lib Andrew* v Stale, 50 Tmn. VA tlcnk) IH." M (Ir*7)i Alihon.di thr
ii< rl ftit Il.r R.ililm "ltua. a« an orgnm/ation. pn id uct.i) hi uhm.t «vmrv Slav el
the I'ninft, ai d only remains tn us ih » memory | tin* p»*t, pr« ImMv * 1.
nvivid." the court Ltd) found "the prohibition ol the >hitulc is lou hr* id *od
lwwe i to stand rci.viktenlly with the \u-u» herein e«pre>*"i ™ 1t ot hi. IH." *oh
in litut< * that the court hnn -nd itsduty tn.nrrv out the ml* ut . i the (iuniotH* <
IImn juditibd) re;«i*l a cnr,*|itnli>mil right, ut [h*" nmrt did in | - *enth v
hnvii, 3(J Mu-i ctfi, 313 N h 2o rt|7. M3 tIOt'il 11*.ui v*r. th. . »4imi.. *. 1
Wnlld War Il indicate that the militid is still u viuhle uMituti >n  ew.pr** i, i* oo’
91
119 Andrisi v State, {0 I*rm tt lli-hk | It*, 17n tin.|»
Un State V t*_ iVIi,'Pi Tuihi 212,217, LSV 1,2 C*M/ . f ,m.l»
W oJ1. lool 1172 Instil to hmf limn in dtliinc id pero'ti .inl pr-jor've
121t M oit* urn, tit N EMOHE; \iXTwi
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sup|oorted by public funds."11* In elfect the court judicially re-
peals a constitutional guarantee found in the people's declara-
tion of rights. Whul 1s left is a purposeless hollow shell. In
achieving this end the court ignored or overlooked well-estab-
lished principles of law. The ptwis opinion cannot lie aligned
with the intent of the Framers.

All decisions from sister states interpret the arms guaran-
tee for the common defense as an individual right guaranteed
to the citizen and not the soldier.l’ Current English arms
statutes serve as no support because the British lack a written
constitution," nnd Parliament may abrogate all rights."*
Americans adopted a written constitution in response lo
abuses under the English system."" The purpose of a written
guarantee to keep and beararms is to %Iace that right beyond
the reach of the legislature.”*” When the 1780 Massachusetts
Constitution was adopted concern was voiced that the arms
guarantee mentioned common defense but failed to mention
self-defense."* In an apparent clfort to satisfy this concern un

122 Id. »!__ 313 N K 2J al 1419. Salira v. lUWcy. 72 Kun 210. e.l V. CI'l
1th 5), wjj alto ciud in n fur th* claim that the* MjH.uhuvelLi arm* guarantee u
“not directed to guarunlrun# individual nwr.trjhip or |».*\fnion of weapons " For
criticism cf Dlatklcy'i ct.lirlive r.,'M holdip#. .. »aup'a nntei H-71 and accompany
in# test Fiir.hirmore, the rr,ii.t*i i> in-re then j»t> the National (iuard S.t lupru
notes 61, 82.

123 See eg, Wilmn /, St-t-. il Ark. 557, 34 Am Itep 52 Il«?fe». Stale v. Mc-
Kinnon. 15J Me. 15. 1.11 A2*1 MS USm . Statu v Johr.Aun, 10 SC 187. 191 UhHII,
S C. CousiT. crt. 1. 5 28 IIHt k> Iguur.rteed the right f.r the common drli n*«); filu j
cock v C.ty ofrimttunot'iti. IV T»».n 51-. 11 W.2J b7d t!92*Jh

125 Puwill v MvCoftvnk. S 4won 40 HUIi.Ut

12V United St.d*»v lrtw .-r, s il s r i r,,»U37j», (* Tinh | aw i™»
liu. [.4M» 24 2h7 119n"*|

U«< IIndyci v trahl-HiiMi, ‘I*. *3 222 261 n7 *{'lili, I'r*«jtan * Ahirt».*

B e (0 LJTUS 20» . H 19 et **  Jhe HrtMkh |*»e* w.H  tt (L ]sI( |
W JtIA*KtJOSK, OIMMM* Jaixi «* ?ii» laa n» IM.iaMi* r.2
U7 People v Zfullu. 2Pi Mur.. 113 [-i NW 97V. *»Jn 119221. (‘umnuai
*i.ilthv Ha*.Jin Pu Sup»r 72. 272 A «d 27%, 27* T'I M'ITHI) In~ht tn |t ir diiitt-i
pre in Ud lorHtilutiir. » | el * e |m I, 10 T*g. ditnr* i dinifii/o**
eiht-ri (li pu = . * \ il ||<i M3**i *.nip. nv Sttie, It 1ein* Ix\ or |
Mo Po*I"MHFHI.» . kKrdi v eer«2l I»t 1 ol HH Vii
127 31 [hill[*1t S .'1 | ee 1 1111%41 ‘ell1* Mill 11tdIMfVp ¢ [HI M m
| 1**1 m» /*1 ° Ml ul o [ I li***[Hi- | *r»*pl.
Profthli tey | i, iii e |<fi * *on | i il) i ri.t.l |i'H]io><* in*lodm, |ifkon.d
ifef, L mini L1115 *dex g *ox 1 ddoxl o t)eif o ih* i » nn*M
ela f.H'd Lcth* r/U 4. |[*« i *'».e<e | X &% sBXioli i 1)%ri2l*i A
RIS B B VI A el x e )] i exg] e*ee >ddLl %t Ldidir«i*-fl *

A * e T- . ZADP0IVT2MYWIS73VA" =
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individual guarantee to nulf-defense wud adopted.'T* This
demonstrates that the Kramer* aim intended that arms be
kept for self-defense Thus a riitht enjoyed since colonial days
and plficod in a written declaration of rights cannot be de-

stroyed by the passage of a mere statute or lie judicially
repealed."s

The boundaries of the right dictate that the keeping of
arms suitable for militia use in one's home, place of business
or premises cannot be infringed. The purpose of such keeping
is to have arms available for possible militia use. for deter-

the tie* tl.at pm at* Arm* tn J tbnr kitpifirf and Uarinjt uaa t» Le |uarant«rd

A» civil ful»f*. not having tbnr tluly to the p#ul|>|p duly btfort them, my

attempt lo tyr«nr.iU end at Hie military forifi *htch must be >*<ca«iunilly

rMttd to dtfcr.d our country, iinfbt pervert tl eif puftrr to the injury of

their filluw cit;;er-t. the peupl> arc tonjirmed by the next artietr tn their

right to K/rp end tear their private crrr.t
(tf-phisi* added). The Frdtfil Gaitttc. ind Philadelphia Kvcnink Pmt, lure I-2,
iTttf, No Co Vol. Il. a: 2. cn| | Tench Cole tn a Liter to M*dn- n admitted being
the author 12 Pult.i or Jamli M«civ<n -1J n |

UT M*m Coh»t Or'l or Kii.iit*. p.irl I. art. I The constitution ah*.uld be
t* r.stfut.l at a »hole Ki'patruk \ Sijfii™f Cl *I Mafitupa County, 1'iJ Am 41).
A don I*Jd 1?.-1 <1j*Ct

IN' In Itnl n Hf:tiihtiir.fultn. ki .rfdcfid h»* in»|** U» aciJf the mh»LitaM*'
drill 1.7Tb rm)*k.U 1 Ip. y mid lhiriv *i*M btun<Lr)ni«>e* ftcre aurrender* it by
IbsM nuli* It 1iijTIMSolliy. I I I o f mr Snt.r nr llotto* 'j» (Cth K1
Ib,v.on‘« p< | illation ‘t17,'.MJ dtilicn) to 7,'WO civil.ana by July 177.7 Tint SriftlT «'f
'StmtttY Sit 146 til Cocaa-rr & Itli M rn«. cda I')lC7| The di*irn.jmrntuf U «
lonian* w.-ntd latrr le !.»ted «i one »f the grirvar.cn justifying th» Itcvi>lilii-rur>
WVrr |> ciursr« In » »» tin UinyaridS ntim I'mon or Amimu St*we *
Hit 1).< S'si Vhtr'li (* rg.IMSm I1tlJ.'Ti The *hort bjff.'id »hi.tguti t* th*
r. <»r» equti./.cr.t ¢f tf* ar.<.»nt I*lundrrl..i»v It »ut fitt uncommon fw» a I-iur.der
L u to hale a barrel or !*r eswhiten tinhia K VViimvon. Ashmil Iim ini '/J
(jiji t'l rnirk. \ *icte, 1C. |eun li*. 10S W -d */.* [I'J1Ir Innrn itufi* %h"T*un t*
it n.t.tuti* tully an afffii 7 TMK Wilills** hliillTIMi S»m]i.i m [1~* %]
clitinri ¥ lotl'iairj

Tn* it.Adirn r;e o r* *p*faiin 1 .Lrt.l d»- *i.d»nt DA t**» «| ttr

ve ild aii.’ si far. - esthb»rr lihaflti* On* itlhr thnlirv Pn.r - n*
h» *.ir. fthuh hw. ik. f.'hrf id n.»|« fit ‘A »h*'tgun* | et eth. fi* the
Dtur d» rbiiM, a. ii*aJ % thi tif«t irm ts>eea'tl*, *r.Jt | e n
=fldilld *ilh I»a*ixf I i, bio N Libjhul. | iii|G;Gr.Jun (0f <bit
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rencc against oppression, nnd for personal defense. The object
cf the purpose is that the people "shall become familiar with
their use in times of peace, that they may tha mnro aliiclontly
use them in times of war; then the right to keep urms for this
purpose involves the right to practice their use in order to at-
tain this elliciency."11 To achieve this end, tho boundaries of
the right to bear arms dictate tiImt arms may be carried
openly lo and from activities where the constitutional goal is
carried out. These activities inrlude lawful target shooting
and hunting, moving one's goods to a new home or place of
business, going upon a journey, and going to a place of arms
purchase or repair.'l While "habitual carrying does not seem
essential to ‘common defense,’ " the requirement that a pistol
"be carried uncovered in the hand" is not only "a very incon-
venient mode of carrying them habitually111 but is only mar-
ginally safe. The more prudent approach would be carrying in
a pistol case or holster. Since the home is one's custle. carry-
ing in one's home may be either open or concealed.'1*

Self-Defense and Defcr.se of State Purpose

I lie right to « e:p und beur urms for personal defense und
defense of the state is guaranteed in fourteen state constitu-
tions.'* This guarantee protects arms thut are 1) suituble for
militia vse.11- and (21 ulso protects urms suitable for personal
defense 17 The plain meaning of the text leads c.niris to con-
clude that two separate and distinct categories of arms are
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