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pvndrd llu*iiit as it cli'arly has the power lo 
do. L U C  r. IItown, supra. SB 204(2).

TKUST AM) 
TKANSmtS

AKBNCY FUND

(7) (lltder a traditional statutory* 
scheme, the General Assembly has created 
what arc called "trust amJ agency funds." 
Basically, when any affected agency, 
board, commission, or other entity of Jtate 
government receives fees, rental, sales, 
bond proceeds, gifts, or other income, those 
monies are specifically appropriated by the 
General Assembly to those units of govern­
ment. Budget, Part 11, Trust and Agency 
Funds; KBS 45.2r*l.

In the present budget bill, and based on 
the same premise of the financial condition 
of the slate, the General Assembly provid­
ed for the "suspension" of enumerated 
statutes to "provide for the transfer of 
certain agency and special funds to the 
general fund." Budget Memorandum, at 
i.* Not only does the budget document 
provide for the transfe but they ire also 
authorizwd by statute. US 48.315.10

In each of the chaM ged transfers of 
funds, the cnubhi '  act created a reduction 
in the funds available to the affected agen­
cy. The trial court upheld the validity of 
these transfers, declaring that the General
9. lo the inicrcs i o f brevity, wc w ill not ducusj 
these al lenglh. Suffice it to say that Ihe Attor­
ney General complains of »hc fo llow ing items—  
Kentucky Development Finance Authority, re­
quired lapsing of S 100.000 each fiscal year lo 
the General Iu n d . University of Kentucky, 
transfer of S500.00U from  the Tobacco Research 
Trust Fund to the General Fund, Department of 
flanking and Sciun tics. transfer of S3.CWO.OOO 
to ihe Ccncia l I und; Fish and W ildlife Re­
sources. lapsing J 1.128.000 in 1984-1985 and 
SI,ISO,000 in 1985-86; and a general transfer of 
various amounts lo the General Fund See bud­
get Document. Item 19. 35. 49. 63. For anyone 
who desires to read the 47 specific authorised 
transfers, see budget b ill. Item V lll .

10. KRS 48.315 is as follows- “ ( I )  The general 
assembly may provide in a budget b ill for the 
transfer lu the general fund fo r the purpose of 
the general fund all o r part o f the agency funds, 
special funds, nr other funds established under 
the provisions o f KRS 15,430. 16 565; 21.347. 
21.540; 21.560, 42.500. 47.010; 48 010(g); 56-

Assembly lias ihe authority under..
15 or Ibe Kentucky Constitution and llMfr 
K US -18 315 "to : 'ispend. for the dun^S ' 
of the biennium, sections of the Kcnu«W 
Revised Statute that pertain to i r u i tw  
agency funds." We agree in part 

We repeat ourselves when svc say 
the General Assembly lias, constitutional 
speaking, the power in a budget bn t» 
repeal or amend the manner in which a-j, 
lie funds are used. Ky. Const Sec. Cl. o* 
"title” section, has not been violated by' ti» 
matters clearly relating to appropriati-* 
What we decide is simply that the trai j fm  
of funds v.hich are merely temporary, i ,  
terminable suspensions of the operation of 
the statutes relating to appropriation! cf 
public funds are within the legislative 
thurity as set out in SB 294 and Ky. Comt 
Sec. 51, the amendment section.

However, the transfers of fund! wk*h 
relate lo appropriations of private contrlo- 
tions cannot be termed suspensions or mod­
ifications of the operation of the statute*. 
Because the General Assembly has no ga 
thority to transfer private funds to the 
peneral fund, the transfer of money frto 
agencies in which public funds and print* 
employee contributions are commir.g)e< 
and cannot be differentiated, is uncor.ic-ta 
tional. Diversions from the Kentucky Era
100; 61.470; 6I.5S0, 64 445; 64.450; 161 0 4  
161.430. 164A.110; ItJAO.'O, IMAJOQ
164A.3IO; 2I6A II0 ; 230.718; 7303»». 7.VI 
730 770; 235 3)0; 248.540; 248.550: 271 m
278.150. 237.485; 304.35-s»0. 3 II 450-. ) | | .
610, 312.019, 313.350; 314 161; 315 195, J i t -
210. 317.530; 317A.0S0. 319.1)1; 320 3(0, 321.
320; 322.290. 322.330. 322 420, 32)030, 523•
190. 323.210. 323A.060; 323A.I90. )2 )A J I* 
324 286: 324 410; 325.250; 326 120; 3.'7j« J
330 050. 344 160: 334A 120, 335 1 40. 342 172
342.480, etc.
12) The transfer o f moneys from ihe age-**? 

funds, special funds, or other funds to the *r» 
cral fund provided for in subsection (1) ri tW  
section shall be for the period of time rprc
in ihe budget b ill.
13) Any provisions of any statute In

w ith Ihe provisions o f subsections Cl) tnd 17)|4 
this section ate hereby suspended cr n e t / <4 
Such suspcitstun o r modfteaunn thatl tvtr* 
tend beyond the dura tion of Ihe bu»'?e1 W4 
(Unact. Acts 1984. clt 410 § 6. efledhe July IV 
1984.)“

m

COM. EX IIEl. ARMSTRONG v. COI.LINS
Cite u .K ) .7 0 »SW Jd 417

- . . p,(tircmenl System, County Em- that statute.
*  — Retirement System, SLite I'olice

117

—a-r.l System, and Teachers' Retire-jjyieet
System fall within Ibis category, as 

4 Workers' Compensation and Workers' 
special Fund. The employee conti i 

s ^ . r j  and the insurance company assess- 
. - j  constitute private, mandatory dona- 

" -ea "  7° l*,e exlent lhal l,r>valt? funds 
_  . . j -  .ferrcd. we reverse.ffTT — **

j  TRANS- ORTATION PROVISIONS
t . | Tr- budget bill directs that thx Sec- 

v_lcs et the Trar.r porta ton Cabinet shall 
p .aJ fund resources to meet lease rent- 

g -are.ents 10 the Kentucky Turnpike Au- 
.. .-v It further provides that in the 
~ , . t s-jch resources are insufficient to 

payments, the shortage shall be met 
h  transferring coal severance tax receipts 
j. - r u t  the obligation". Budget Doe- 
, « t r r ;  I’art IV. Road Fund, Item I.
The till also provides that the capital 

(r-.tV-'tion and equipment purchase con- 
«-frr?y fund may be used to advance 
f.r.t! to projicts authorized to be financed 
l< b e t-  and may further be used to fi- 
u-..-r feasibility studies for future 
jr* e»  Budget. Part V. Capita l Con- 
('vur.Ti'l. L . Transporation.

The Attorney General argues that the 
; revision is in conflict with KRS 143- 

9>, ar.d that the second provision is in 
irr.f.ici with KRS 45.770. The trial court 
tujreed and found no inconsistency be- 
n« t. tho provisions and existing statutory 
k« * c agree with the result, but not the 
fw-.mng. of the trial court.

Il is ch-ar that the first provision which 
4tf»ls. albeit temporarily and for the same 
rwsen as all of the challenged provisions 
*? the budget bill, funds from the purpose 
•csoul in KRS 143.090 “ does conjhct with
II rolleutng are the agencies and special funds 
• ta b  have private contributions- 
Knsiuckv Employees Retirement System 
(KRS 6t 580), County Employees Reltremeni 
Aeuem IKRS 78 650). Siale Police Reliremenl 
S-siem (KRS 16 565), Teachers' Retirement 

■ 8>vcm IKRS 161.420). Workers' Compensa-

As we have said, pn-viou-ly, 
the "conflict" is authorizetl by SI! '291.

The same reasoning applies to tin- M-cund 
contested provision in tins si-ettnii. In addi­
tion, this action of the General Assembly 
was authorized by a l ‘J84 sutute. KI'.S 
45.7001121 is .ia follows:

"(1?! The general assembly may provide 
in a builget bill for the capital construc­
tion anu equipment purchase con tingency 
fund to be used to advance fund- 
projects authorized to be financed by- 
bonds. and to finance feasibility studies 
for projects which may be contemplated 
for future funding."

The General Assembly thereby specideal- 
ly  authorised by another statute, the nr- 
lion  uhich if took in the budget doc­
ument. We find r.o inconsistency, even if 
such were relevant to our decision.

4. FI NDING t'OR TEXTHOOKS 
19) The General Assembly, also 

through the budget bill, permitted local 
school districts to rent textbooks and fur­
ther imposed a minimum six year period on 
the use of textbooks selected hy the Text­
book Commission. Budget. Part I. G ener­
a l fund. D. education and Humanities. 
Item TSfc), lb). It is argued that thi- -- c- 
tion of the budget conflicted with KRS 
156.400 and KRS 156.435t4) The trial 
court disagreed. We agree with the trial 
court.

In this section of the budget bill—a- lit 
all the questioned sections—the General 
Assembly was basing its action on the fi­
nancial condition of the state and its vari­
ous entities. Il was acting on the authority 
granted in SB 294. In this instance, local 
boards of education can now—at their op­
tion—rent textbooks to students. All 
books shall now be used for six vi-ars. 
Both of these objects are economy moves. 
They allow local school boards to make

non (KRS 342 480). and Workers' Claims Spe­
cia l Fund (KRS 342.122).

12. KRS 14 ) 090 provides a scheme fo r the r < 
penduure uf Road Fond Resources Ii t l— --. nut 
authorize Ihe use c-f su tli funds fur the |usnu oi 
o f rent lo the Kentucky Turnp ike An lhu rily .
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appropriate individual derisions as to 
whether lextliuofcs shall he Ian d ur rent­
ed lo students. Whether one agrees with 
this infringement on the traditional use of 
"free" textbooks, one cannot challenge the 
General Assembly's right to make such a 
policy decision. The same lope applies to 
extending the use uf books for a period of 
six years.11

We believe therefore that not only is the 
action uf the General Assembly in the bud­
get *'••'' valid as a suspension or modifies- 
tic i existing statutes, we also believe 
that, there is, in effect, nn real conflict.

5. FUNDS FUR MEDICAL CON­
TRACTS

110) The budget bill provided $900,000 
fund for medical service contracts for coun­
ty jails. Il also pro', led a condition, that 
that fund be mainta ■ d in an individual 
account specifically for medical contracts, 
and furthermore that a county must lie 
“certified" before it received its share uf 
the funding. In order to he so certified, 
the county must attest that it has investi­
gated and obtained Inc "most feasible 
medical contract or contracts possible." 
The conn. :lls) is subject to approval by 
the Corrections Cabinet, Budget, Part I, 
General Fund, C. Corrections, Item ~~d. 
Local Ja il S„pport.

!l is claimed by appellant that such provi­
sion is in conflict with KRS 111.015.“ Il is 
argued that the budget bill contains "sub­
stantive law" and that such a requirement 
is not an appropriation. The trial court 
disagreed and so do we.

It is an altogether too familiar litany that 
the premise of this provision is to react to 
the financial crunch of the stale and that 
snch directive is only temporary. It is also 
too familiar to say that this attempt of the 
General Assembly to regulate even tempo­
rarily. the procurement by medical services
13. Although ihe statutes permits the Siipcim- 

tendeni of Instruction lo auihon/e the use ,-f 
textbooks fur mure or less than six years IKPS  
15S.4QD), die sIJ'-uie specifically allows the Gen ­
eral Assembly to make its own p cuoJ in a 
budget bill. KRS 156X40.

co n trac ts—in an  economical 
clearly  a sub ject o f an a p p ro p ria t io n / '^ ^  
G eneral A ssem bly is saying to count** Z  
effec t, "w e will give you $900,000 ia ^  
b u t ynu don’t  qualify  unless the contrio 
you obtain is th e  m ost economical a n d !« ,, 
ililo one."  I t  cannot be seriously sr rr-u  
th a t th is is not appropriation and Ihcrrfcn 
germ ane.

T here is no need to "w rap  up" ih;. 
ion w ith a  lengthy sum m ary. The Genera! 
Assem bly has the basic constitutional 
e r  und responsibility to tax and to 
the public 's money. This power, as a ,  
have seen in prior decisions, is e x d u sn t la 
the G eneral A ssem bly and ir.cludei IS* 
pow er lo use a b u d g e t till to rrpr*c 
am end, modify and  suspend  existing its* 
u tes. Such pow er m u st be exorcised » -■  -  
all constitu tional proscriptions, incl-air| 
those  of Section 51- Tho General A ccra 
bly. in the questioned s ta tu te  heri-ir.Wfm 
described and relying on its own t 
s ta tu to ry  au tho rity , did precisely that.

The ju d g m en t o f  th e  trial court u  *J 
firm.-d.

ST E PH E N S, C J ., and CAN'T, LKItiSOV 
ST E PH E N SO N , W H ITE ar.d W1NTI2 
SHEIM KK, J J ., concur.

VANCE, J ., d issen ts, and files a dutrc*. 
ing opinion.

VANCE, Justice , dissenting.
Section 51 of the Kentucky ConstatSE*

provides:
"N o law- enacted by the General A»m-- 
bly shall re la te  to m ore than one « a l .m  
a! J  th a t shall be expressed in th r t->  
and r,o law shall be revised, amend,-: .* 
th e  provisions th e reo f extended r r  r -  
ferrcil by reference  to its title tv 
so much th e re o f as  is revised, nmrc 
ex tended  o r conferred , ehall he rvcv , 
ed and published a t lengtl ”

14. KRS 44| 045 id s  out lilt rrccoijrr •» * 
how counties a ir  lo ubisin ir.enry bee * 
o.iii- for meoiral comracu Keih-nr r * 
therein ahnm rhe certification prnciau-r

COM. EX UKI. ARMSTRONG v. COLLINS Ky. | |Q
cm.»,Ki,nnswjU4ij

’ T1!) si-clti'ii contains two important re- 
rewns that relate to the transaction of 
. [ujme-s of the General Assembly in an 

and intelligent fashion. The provi- 
^ T , plating to title and the provisions 
rehi'ar.g t1' republication in full of amended 

pre-erve the significant puiqiose uf 
•mer.te,g confusion in the minds of legis- 
L-_ — w- t" the effect of proposed legisla-
O ■“

.. . ...jrt -eiiie time ago. expressed the 
.. i f tin? amendment. In Tallinn r. 

'J . ' . . J-.T K> " .I. 79 S.W.LM 2411l'k'15),
• r • i. ♦

of our Constitution, and like 
m Constitutions of other 

,.f comparatively modern origin, 
i- : purpose of the people in incorpo- 
n'-'C l a< a part of their fundamental 
j .  w.i- to prevent the evil that had 

xo >,f legislating i, s-ne act upon
4, - on distinct and w holly disconnected
i.:., :• .,s tiie legislative body saw fit,
• .my indication in the title of the
.  !„ what its contents might be.
ir *•■•- il-1 adoption of such a provision,

: .■ an act might clearly indicate 
• ru s te d  to a spec fically named 
: ,T to a number of named sub-

• •• >.il the body of it containing pro- 
, » - - for a wholly distinct and uiicon- 
:• ■> : -idoect nr subjects than what vas 
- r - ; . ,,| in the title It was then com-

f,,r the legislature to legislate 
.. multiplicity of unrelated subjects 

»- wi re neither remotely germane to, 
i w  ise connected with, the one or 

1 ,uned in the title, and which, as we 
,;-,i',o is yet true with reference tu 

niiiiii 'egislalipn. To circumvent
• ' • epiive practices resulting in de- 
’* ‘ ■ selfish, end other baleful conse-

in,- irovision was inserted in 
: ' - • -ti'vupn requiring, inter alia, that 

'••• e 'shall relate tu more than one 
V and that shall be expressed in 

"■ l.-tle.'"
’ '■ .'P i

• :1 1  uf Education i*. Meechrr, 310 
v ; JJ" S.W 2d 1016 (1919). we said:

'"The purjws" of the provision have 
been staled many limes. Among them U 
Ii»e imjwtant purjHise to prevent sur* 
prise or fraud, and the enactment of vi­
cious legislation under an innocent and 
misleading title. Therefore, the title 
must give lair and reasonable notice of 
tho nature and provisions of the Act so 
that a member of the legislature or any 
other interested person reading the title 
may obtain a general notice or knowl­
edge of the contents of the Acl or a hat ,t 
proposes to do. Die title must be a true 
although not a detailed index of the con­
tents If il is restrictive, then the Act 
must not exceed the specification or in­
clude what is not reasonably and pro; ,-r- 
Iv connected with or germane lo i t ' " 

Id. at SCO S.W.Sd 1019.
In Board o f Penitentiary Com'rs r. 

Spencer, 159 Ky. 255,166 S.W. 1016(19)4), 
this court considered the requirements nf 
Section 51 of the constitution and ils pur­
poses as il regards (he republication of 
amended statutes. After discussing some 
of the practices attempted before the adop­
tion of Section 51 of the present constitu­
tion, we said:

"It cun readily be seen that, under this 
practice, no person, by reading an act the 
provisions of which had been extended or 
conferred in the manner indicated, could 
obtaii: any idea of the meaning or effect 
of it, without reading it in connection 
with the Id law the provisions of which 
had bee., carried into the new law, by 
reference to the title of the old law; nor 
could any person, by reading nn old law 
that had been revised or amended, by 
adding to it certain words or taking from 
it certain wurds. understand the meaning 
and effect of the old law without reading 
it m connection with the new one that 
amended or revised it in this manner 
And it was largely lu prevent this ib-otp- 
live and mi1 leading manner nf legislat­
ing, which afforded so many opportuni­
ties for fraud, as well as tu make tlie 
laws more convenient and accessible, 
that this section was adopted. As aptly 
said on this subject by Mr. Spalding, the 
chairman of the legislative committee, in



volume 3, p. 3702. of the Debates of the 
Constitutional Convention. 'The mem­
bers of the General Assembly did nut 
know what they were voting for half the 
time, nn>! this section in the report pro­
vides when an acl is amended it shall not 
bv amended in that way, but that the act. 
as amended, shall be set out in full, so 
every man will understand what it is 
when voting on it, and the people will 
know what chance has been made when 
they »ee it.'

"This was the whole purpose of this 
provision in the Constitution, and that it 
is a vise provision is not open to doubt. 
When any person, lawyer or layman, 
takes up an act of the Lecislaturc, to 
read and understand what changes have 
been made in an old law, he ought to 
have before him in the act that he is 
reading the whole of the law as it ap­
pears when amended or revised by the 
new act, and so the convenient and the 
proper way to revise or amend an old 
law, by either adding to it or taking from 
it, or extending its provisions, is to set 
forth in the new act the law as it will 
read when revised amended or extend­
ed."

Id. at 166 S.W. 1023-1024.
In Board o f  Penitentiary Com'r? p. 

Spencer, *upra, the court also established 
guidelines concerning the republication of 
amended statutes as follows:

"(a) That it is not necessary, when the 
body of the new act repeals, or has the 
effect of repealing, all or part of an 
existing act, to republish or set forth the 
parts repealed, although the title of the 
repealing acl may purport to be an 
amendment to the existing act.

"(b) That when it is proposed lo revise 
or amend une or more sections of the 
Kentucky Statutes, or an net, the body of 
the new acl should contain the section or 
sections as they will read when revised 
or amended, if it is proposed to re-enact 
or leave in force any part of tlie section 
or sections that are amended or revised. 
If, however, it is intended to repeal one 
or more sections, then il is not necessary 
to set forth in the body uf the act the 
section or sections repealed.
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"(c) That when the act does not 
port to lie an amendment to an c r i t i c  " 
law, hut a new acl, it is not ncccua^u 
set out or republish any part of tzy U l 
law that may he changed or repeiVd t i ­
the new law. ”

"|d) When the new acl purport! l> 
nmend an existing act by extending, re-
vising, or amending il, and no particali,
section or part of it is specified, O-.en o* 
body of the new act must set forth i i , 
whole of the existing acl as it will 
when extended, revised, or amrnVo- 
hut, if only a section or several scctkol 
of ar acl are extended, revised. «  
amenoed, il is only necessary to 
and republish the section or sections ti*j 
are extended, revised, or amended.

"(e) That, when it is desired to eo:.f«r 
or carry into a new law provisions of u  
old law, then so much of the old law u  a 
thus conferred or carried into tlie m  
law must be published at length,"

Id. at 166 S.W. at 1022-1023.
It seems to me that the purjioses whrt 

impelled the framers of the constitution to 
place the limitations imposed upon the Gra 
era! Assembly by Section 51 of the cuniti 
tution were inherently sound and ought mi 
to be eroded to the vanishing |».ir,t (7 
judicial interpretation.

Let us examine the legislation in qa--> 
tion, Senate Bill 294 is entitled "AN A’~ 
relating to the relationship of the lu V  
bill to the Kentucky Revised Statutes t-  
declaring an emergency." This ir.noc-. a  
title would scarcely inform an unsuspecting 
legislator that it is really an act pruvri tg 
for the amendment, repeal, suspense n. <» 
modification of existing statutes through 
various provisions to he included in • *-fw- 
ratc budget hill. In my view, the till* «< 
the bill is misleading.

Even worse is the test Section I 
Senate Bill 294 provides:

SECTION 6, A NEW SECTION OP 
KRS CHAPTER 48 IS CREATED 

TO READ AS FOLLOWS:
"(1) The general assembly m»y f*» 

vide in a budget bill for the tr»nsf«v W .

COM. EX IIEL. ARMSTRONG v. COLLINS Ky. 451
C ll iu .K ) ,

,v  fund for the purpose of the
l . , r a l  Iund all or part of the agency 

.«. «|H'riiil funds, or other funds es- 
ITj' .led under the provisions of KRS 
jT jy  1C 5GA; 21.347; 21.540; 21.560: 

47 010. 48.010(g); 56.100; 61.- 
-y 04.345; 64,350; 61.355; 78.-

t v» 93A 220. 136392; 138.510, 150.150; 
jyljrt ; 161.420; 161.430; 1G4A.110;
»r,it rO*. 104A 800; 1G4A.810;
■•.f.i" 230218; 230.398; 230.400;

:m  J 15.330; 248.540; 248.550; 278.- 
r . -.T-I.-ril. 287 485; 30135-030; 311- 

I ll 610. 312 019; 313.350; 314.IG1; 
1*5:91. 316 210. 317.530; 317A.0S0, 
j! j juj :iiu A.iO 321.320; 322 290; 322- 

->ii 120, 323.080; 323.190; 323.210; 
Q ti»2i. 323A 190; 323A.210; 321.2S6; 
Kl 4Ri. 325.230; 320.120; 327.080; 330.- 

.14 41G0 334A.120; 335140; 342.- 
312 »'0, etc.

•VJ* The transfer of monies from the 
i , f u n d s ,  special funds, or other 

in the general fund provided for in 
, . . . .  n ill of this section shai' be for 
* .*»n -l of time specified in the budget

... .toy provisions of any statute in
• •' •: with the provisions of subsec-
• •• Grand I2i of thi: section are hereby 
1 -I or modified. Such suspension
• - -Pfi.alion shall not extend beyond

'.ration of the budget bill."
7 if  Senate Bill 294 provides:

i l l 7 ION 7 A NEW SECTION OF 
hi:.- I IIAITKK 43 IS CREATED 

70 READ AS FOLLOWS:
I  i tin- extent that the provisions of a

I . Vi t lull are in conflict with any provi- 
t-M of KltS Chapters 12, 42, 50, 152, 
177, or 31], the provisions of those chap- 
t»ri »re hereby suspended or modified. 
Sach »ur.|K-nsiun or modification shall not 
fitrr.d In yowl the duration of the budget 
LU"
No tncmher of the General Assembly 

<•“»') jntxihly have any idea by reading the 
K*raige of Senate Iiill 294 what agency 
k'^* *rfe created by the 70 1 numerated 

•fi.ebi mil could not possibly know what

tor s wear 17 
funds Were subject tu transfer upon the 
passage of Senate Bill 291 The inclu-ion 
of "etc." al .he end of the string of enu­
merated statute numbe-s would seem to 
make even more uncertain what transfer.' 
were to be authorized. Such uncertainty 
with regard to the effect of legislation is 
precisely the evil that Section 51 of our 
constitution was designed to prevent

An entirely separate bi'l, House Bill 474. 
the budget hill, enacted into law the trans­
fers authorized by Senate bill 294, House 
Bill 474 was entitled "AN ACT relating lo 
appropriations for the operation, mainte­
nance, support, and functioning of (he 
government of the Commonwealth of Ken­
tucky ar.d its various officers, cabinets, de­
partments. boards, commissions, institu­
tions, subdivisions, agencies, and other 
state supported activities."

A’ith respect lo the transfers of funds, it 
provided for a transfer from the agency 
and special funds to the general fund cer­
tain enumerated dollar amounts from cer­
tain enumerated agencies. In most cases, 
the agency from which funds were trans­
ferred was designated by an existing 
K.R.S. number which identified the agency 
and which designated the fees and monies 
which were appropriated to the agency by 
the existing statute, and the purposes am! 
the manner in which those fees and funds 
were to be used.

No legislator could tell from a reading of 
House Bill 474 the purposes fur which the 
transferred funds were required lo he used 
by the existing statute. In a session limit­
ed to 60 days each biennium, in which 
hundreds uf hills arc introduced, it is not 
realistic to expect that an individual legisla­
tor could research each of the statutes 
enumerated in House Bill 474 to determine 
for himself the advisability of transferring 
funds away from that particular agency. 
In one instance, House Bill 474 purports to 
transfer $3,980,000.00 from the "J sur- 
ancc Association" t i  the general fund, but 
no reference is made to the statute which 
created the association or to the purpose 
and manner in which ils funds arc lo be 
used.
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Of necessity, tlie individual legislators 
would find il impossible to determine (lie 
full import of House ltili 174 from a read­
ing of its express language, und could not, 
tlicrcfore, know the full import of tlicir 
action in either voting for or ngainst the 
hill. It is just such uncertainties that Sec­
tion 51 of our constitution was designed to 
prevent.

Furthermore, under only tlie loosest in­
terpretation does the transfer to the gener­
al fund of funds appropriated to an agency 
hy an existing statute have anything to do 
with the subject of appropriation. These 
transfers do not appropriate money. They 
rescind appropriations under existing stat­
utes by transferring money which was pre­
viously made available to an agency by a 
statute which still exists on the statute- 
books of this state. In doing so, the exist­
ing statutes, in my opinion, were amended 
by the budget bill and were therefore re­
quired by Section 51 of the constitution lo 
be republished as amended.

The majority opinion states that these 
were not amendments, but only suspen­
sions or modifications of the existing stat­
utes. The General Assembly, in Senate 
Bill 291, divested itself of the power to 
repeal or amend an existing statute by a 
budget bill, but granted unto itself the 
power to suspend or modify existing stat­
utes,

It seems to me beyond question that 
repeal and amendment of statutes relate to 
permanent actions of the General Assem­
bly, whereas a suspension of a statute for 
the duration of the biennium of the budget 
bill is in effect a temporary repent. A 
modification of . statute, limited to the 
biennium of the budget bill is a temporary 
a: '.endment.

If an amendment is not valid unless re­
published as amended, it follows that a 
temporary amendment must also he pule 
lished in full.

The transfer of various agency funds to 
the g meral fund conflicts in many instanc­
es with the express purpose and manner in 
which existing law requires those funds to 
be used, and the transfer ir. the budget bill

iKiW&W

Y ?  fUtuie provides that the game and 
£V7~ ,\ fjnd U' used for purposes specified in 
M i  fvTiutute and/or no other purfiosc. The 
"eefcoirri h'11 purports to transfer $225,(100.00 

J t i r  funll!; of l,lt! IU’P3rlment o{ Kish and £ l Resources Commission to the gen-
. (urj with no limitation on the manner 

u  1 -viuhng. The budget bill does not re- 
J  K R S. 150 150 because, except for the 

f -jis transferred, the statute will ontinue 
e-vnilivi*. The budget bill does, how- 

f,rt amend K R S. 150.150 because it 
•_ur» a" ay funds which were designated 
, y 4 .jvcific purpose and diverts them to 
0  a.,, j.urpose. Because K.R.S. 150.150 

»j amended, hut ils text was not re- 
•et.-..!a-J or amended as reqoired by the 
-ci'-'.G.inii, Section 51, a legislator would 

Ir.-* the effect that the budget bill 
»r-U haw upon the operation of the De- 
jo.'tr.ent of Fish and Wildlife Resources
C.r.-o 'inn The same thing is true of all 
save rases where the transfer of funds 
ir.-. nor,missions and agencies by the bud- 
(rt t ,M contravenes the express provisions 
rf noting statutes.

I i, tam convinced that the intent and 
;crp«r of Section 51 of the constitution is 

and that erosion of its effectiveness 
F; judicial interpretation will in the long 
r a  lead i mfortunate consequences.

Rn-ml erf.u leach us the danger of 
fu-TumM g the constitution. Sections
I) and f our constitution prohibit the
emu- . 1  public debt in excess of $500,- 
mom except upon the vote of a bonded 
trrirhtis|ne«s by the people, accompanied 
Vj t>r rn„ ,.cnt of a tax for the specific 
p3r7r.se of liquidating the principal and in- 
Vmt on the indebtedness. Notwilhsland- 
kg this salutary economic nrinciple, the 
Riv h« issued millions of dollars of reve- 
*w binds w ithout a vote of the people and 

Sf»”„ ktViul enactment of a specific tax to re- 
^  -hr bonds. The bonds have been up- 

Vsl-' ^  -̂v lt,c courts upon the theory that 
£*7 are to be retired from revenues de- 
‘ ed from projects financed by the bonds 

. *■** Dat such bonds do not constitute an 
Irirt-'- Wrbtrdness of the state. Many of the 
5S.Jp financed by these bonds produce

"  ®* urenue at all apart from money taken

COM. EX HEI. ARMSTRONG v. COLLINS Ky. 45JJ
CIKU K j.70)I.WJ4U7

from current stale revenues. Revenue 
bonds are used bi finance road construction 
projects, and the transportation department 
then leases the routs, and the lease pay­
ments arc used to retire the principal and 
interest on the bonds

Although not technically an indebtedness 
of the slate, these bonds have created an 
obligation which must, as a practical mat­
ter. be satisfied 0 11 of current revenues 
because a default would rum the credit of 
the state. Tim expenditure of current 
funds to pay for the leases necessary to 
retire in lc .s t and principal on revenue 
bonds is substantially responsible for a cur 
rent critical shortage of funds available to 
the transportation department for other 
purposes.

One purpose of Sections 49 and 50 of our 
constitution is to prevent a current adminis­
tration from obligating the fix revenues of 
a future administration. What has hap­
pened is that Sections 49 and 50 of the 
constitution have been circumvented, and 
as a practical matter, past administrations 
have been permitted to obligate the tax 
revenues of the present and of future ad­
ministrations. We now begin to feel the 
consequences. I mention this as an exam­
ple because it is easy to become impatient 
with restrictions imposed by our constitu­
tion. Section 51 semes a sound and pru­
dent purpose, and in my view, it is impor­
tant that we interpret it to prevent the very 
abuses it was designed to prohibit.

I would hold all of the contested sections 
of Senate Bill 294 and House Bill 474 un­
constitutional to the extent they violate 
Section 51 of the Kentucky Constitution in 
the manner expressed in this dissent.
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STEVE COWPER, G O V E R N O R

P.O . BOX K -S T A T E  CAPITOL JU N EAU . ALASKA 99811-0300 PHONE: (907) 465-3600
February 18, 1988

Honorable Fran Ulmer 
Chair
House Stace Affairs Committee 
A laska State Legislature 
P.O. Box V 
Juneau, Alaska 99801

Re: HB 420 (and SB 384) --
adoption of regulations 
and presum p t i o n  of v a l­
idity of regulations

Dear Representative Ulmer,

A  copy of my F e b ruary 8, 1988 letter to Senator Jay
Kerttula, chair of the Senate Judic iary Committee, regarding this 
bill, is attached. As I m e n t i o n e d  there, this bill (identical 
bills in the house and senate) presents some interesting issues.

At the Senate J u d i ciary Committee hearing, February 9, 
1988, Dave Gray, assistant to Senator H e n sley and the A d m i n i s t r a­
tive Regulation R evi ew Committee, m e n t i o n e d  that there were two 
basic parts to the bill: provisions dealing w i t h  the executive
branch itself and provisions for the legislature. A l t hough the 
comments in m y  letter to Senator K e r t t u l a  are not o rganized along 
those lines, I have offered a s e c t ion- by-section commentary i n­
stead .

The gist of my comments is that the bill raises s i g n i f­
icant constitutional and pra ctical problems, and it would enact 
legislation on points that could adequa tely be covered by a l e t­
ter or phone call to the regulations attorney in the Department 
of Law. HB 420 (and its Senate counterpart) evidences a general 
frustration with the details of governm ent -- in this instance, 
a dministrative regulations -- and w i t h  the tension built into the 
three-branch system of A m e r i c a n  government. If we can identify 
the precise p r o b l e m  sought to be solved by this bill, and if you 
should w i s h  it, I w o u l d  be happy to w o r k  w i t h  you and your c o m­
mittee in drafting any n e c e s s a r y  legislation. However, as I m e n­
tioned in m y  letter to Senator Kerttula, there is no adequate, 
const'’'tutional shortcut. Altho u g h  litigating some of these i s­
sues would be fun for us lawyers, I w o u l d  rather avoid the costly 
litigation that some statutory proposals invite.

IH S F A I IT M E N T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E P  .L
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STEVE C O W  PER, G O V E R N O R

P .O . BOX K -S T A T E  CAPITOL JU N EAU , ALASKA 99811-0300 PHONE: (907) 46S-36C0
Februar y 18, 1988

Honorable Fran Ulmer 
Chair
House State Affairs Committee 
Alaska State Legislature 
P.O. Box V 
Juneau, A laska 99801

Re: HB 420 (and SB 384) --
a d o p t i o n  of regulations 
and p r e s u m p t i o n  of v a l­
idity of regulations

Dear Repres entative Ulmer,

A  copy of m y  February  8, 1988 letter to Senator Jay
Kerttula, chair of the Senate J u d i c i a r y  Committee, r e g a rd ing this 
bill, is attached. As I m e n t i o n e d  there, this bill (identical 
bills in the house and senate) presents some interesting issues.

At the Senate Ju diciary Committee hearing, Febr uary 9, 
1988, Dave Gray, assistant to Senator H e nsle y and the A d m i n i s t r a­
tive Regulation R e view Committee, m e n t i o n e d  that there wer e two 
basic parts to the bill: provisions dealing w i t h  the executive
branch itself and provisions for the legislature. A l t h o u g h  the 
comments in my letter to Senator Kert tula are not o r g a nize d along 
those lines, I have offere d a s e c t i o n - by-sec tion c ommentary  i n­
stead.

The gist of ray comments is that the b i l l  raises s i g n i f­
icant constitutional and practical problems, and it w o u l d  enact 
legislation on points that could adequa tely be covered by a l e t­
ter or phone call to the regulations attorney in the D epartment 
of Law. HB 420 (aiid its Senate counterpart) evidences a general 
frustration w i t h  the details of government  -- in this instance, 
admini strative regulations -- and w i t h  the tension built into the 
three-branch sy stem of A m e ric an government. If w e  can identify 
the precise p r o b l e m  sought to be solved by this bill, and if you 
should w i s h  it, I w o u l d  be happy to w o r k  w i t h  y o u  and your c o m­
mittee in drafting any n e c e ss ary legislation. However, as I m e n­
tioned in m y  letter to Senator Kerttula, there is no adequate, 
c onstitutio nal shortcut. A l t h o u g h  litigating some of these i s­
sues w o u l d  be fun for us lawyers, I w o u l d  r ather avoid the costly 
litigation that some statutory proposals invite.

TP! P
J u  -J U

ff) p  /?. n  a  p// ai f (All
O E PA H T M E PV T  O F  L A W

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L



R e p r e s e n t a t i v e  Fran Ulmer 
House State Affairs Committee

February 18, 1988 
Page 2

to attend 
tomorrow.

G BS:AHP:cb 

A t t a c h m e n t  

cc w / o  att

You have indicated that it might be helpful if I were 
your committee's hear ing on this bill, scheduled for 
T hank y o u  for tb-'s opport u n i t y  to comment.

Yours truly,

Grace Berg Schaible 
Attorney General

Arthur H. Peterson 
Assist ant Attorney General

Hon. Willie Hens ley 
Chair
A d m i n i s t r a t i v e  Regulation  R evie w Committee 
A l a s k a  State Legislature

Hon. Stephen McAlpine 
Lieute nant Governor

Bob Evans
L egis lative Liaison 
Office of the Governor
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C O N T I N U A T I O N  OF F I S C A L  N O T E  A N A L Y S I S  

F o r  B i l l / R e s o l u t i o n  No. HE 420

Se c t i o n  1 of this bill a m e n d s  A S  4 4 . 6 2 . 0 4 0 ( b )  to i n c l u d e  the 
G o v e r n o r ' s  s i g n a t u r e  on r e g u l a t i o n s .  "The s i g n a t u r e  of the 
g o v e r n o r  a p p roving a d o p t i o n  of t h e r e g u l a t i o n  as r e q u i r e d  b y  
AS  4 4 . 6 2 . 0 6 5  m u s t  a c c o m p a n y  the r e g u l a t i o n . "

W h i l e  the a d d i t i o n  of the s i g n i n g  of r e g u l a t i o n s  to the 
G o v e r n o r ' s  d u t i e s  w i l l  not h a v e  a n y  s p e c i f i c  fi sca l impact 
on the O f f i c e  of the Go ve rn or , it is l i k e l y  that su ch  a 
r e q u i r e m e n t  will result in som e d e l a y s  in the app ro va l 
p r o c e s s  d u e  to s c h e d u l i n g  c o n f l i c t s .

S e c t i o n  3 of this bi l l a d d s  a ne w  s e c t i o n  to A S  44.62.
"Sec. 4 4 . 6 2. 06 5.  G O V E R N O R ' S  S I G N A T U R E .  A  r e g u l a t i o n  or  
o r d e r  of repeal is not v a l i d  u n l e s s  ^he g o v e r n o r  has 
a p p r o v e d  its a d o p t i o n  in w r i t i n g . "

W h i l e  the a d d i t i o n a l  r e s p o n s i b i l i t i e s  of r e v i e w  a n d  ap pro va l 
cf r e g u l a t i o n s  w il l add to the w o r k l o a d  of the O f f i c e  of the 
Go ve rn or , it is not a n t i c i p a t e d  that the a d d i t i o n a l  
a c t i v i t i e s  w i l l  r e q u i r e  f un di ng  for n e w  s t a f f  o r re sul t in 
o t h e r  o p e r a t i o n a l  c o s t s  b e y o n d  w h a t  c a n  b e  m e t w i t h i n  the 
c u r r e n t  b u d g e t .  As w i t h  S e c t i o n  1, the a d d i t i o n  of this 
final r e v i e w  to e x i s t i n g  p r o c e d u r e s  w i l l  i n c r e a s e  the time 
r e q u i r e d  for a p p r o v a l  of r e g u l a t i o n s .

p a g e  2 of
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  February 19, 1988

SUBJECT: Sectional analysis of SB 384 & HB 420
(Adoption of regulations)

TO: Senator W illie Hensley, C hairman
Admini s t r a t i v e  Regula tion R e v iew Committee

FROM: T eresa B. C r a m e r ^ ^ C L ' '
L egis lative Counsel

Y ou have r e q u e s t e d  a sectional analysis of SB 384 and HB 420 
(Adoption of regulations and p r e s u m p t i o n  of v a l i d i t y  of 
r e g u l a t i o n s ) .

Sections 1 and 3 require that, under the Administra tive 
Procedure Act, the governor approve a re gulation before it 
becomes valid. The requirement extends to regulations that 
do not h a v e  to be submitted to the lieutenant governor under 
AS 44.62.040(a). That subsection exempts from filing a 
r egul ation that

(1) establishes or fixes rates, prices or tariffs;

(2) relates to the use of public works, including 
streets and highways, under the jurisd i c t i o n  of a state 
agency if the effect of the order is indicated to the 
public by means of signs or signals; or

(3) is directed to a specifically n a m e d  p erson or to a 
group of persons and does not apply generally 
throughout the state.

Under sec. 7 of the bill, regulations that were adopted 
before the effective date of the Act w o u l d  remain valid 
w i tho ut the governor's signature.



S e n a t o r  W i l l i e  H e nsle y 
P 3. Il s 2
February 19, 1988

Section 2 requires that the drafting m a n u a l  for 
admini strative regulations contain instructions and examples 
for summaries of p r o p o s e d  actions.

Sections 4 and 5 address the p r e s u m p t i o n  of validity  of 
regulations. Under AS 44.62.100(c), a dded by sec. 5, the 
legislature can, by special concurrent resolution, remove 
the presu m p t i o n  of v a l idity of a regul a t i o n  if the l e g i s l a­
ture finds tha" the regulation is not w i t h i n  the procedura l 
or substantive authori ty delegated to the agency. This s e c­
tion raises constitutional  issues.

The section permits the legislature to change the legal 
standard under w h i c h  a hearing  or case w i l l  be decided by 
resolution. The A l a s k a  Supreme Court held, in State y. 
A.L.I.V.E. V o l u n t a r y , 606 P . 2d 769 (Alaska 1980), that the 
legislature m a y  not use resolutions to affect the rights of 
others. The court stated, at 773 thac

Of course, w h e n  the legislature w i s hes to act in an 
advisory capacity it m a y  act by resolution. However, 
wh e n  it means to take action h aving a b i n d i n g  effect on 
those outside the legislature it m a y  do so only by 
following the enactment procedures.

Section 5 permits the iegislattire to take a binding  action 
by r esolution and therefore proba b l y  vi olates the provisions 
of the state c onsti t u t i o n  that set out r e quirements  for 
enactment of bills, A r t i c l e  II, sections 13 - 17.

Section 6 changes the requir ement concerning n otice of 
propose d action w h i c h  an agency is require d to give before 
adopting, amending, or repealing a regulation. The section 
requires the agency to summarize the effect of the pro posed 
change. For a r e p e a l e d  regulation, the agency must describe 
the substance of the r e g u l a t i o n  and analyze the effect of 
the repeal. Under section 7, the n e w  r equir e m e n t  applies to 
notices of p r o p o s e d  actions p u b l i s h e d  on or after the 
effective date of the Act.

Section 7 addresses the a ppl ication of sections 1 and 3 and 
of section 6, as discuss ed above.

If I may be of further assistance, please aavise.

T C : bb 
wkb3/001
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D e p a r t m e n t  of Reve n u e  

P e r m a n en t  Fund D i v i d e n d  D i v i s i o n  

Fi s ca l  N o t e  Analysis 

HB  447 

M a r c h  3, 1088

R e c o g n i z i n g  the d e s i r e  of the s p o n so r  t h a t  q u a l i fi e d  d i v i d e n d  a p p l i c a n t s  be 

p a i d  earl i e r  t h a n  u n d e r  the c u r r e n t  p r o c e s s,  and r e c o g n i z i n g  the sp o n s o r ' s  

i n t e r e s t  and i n t e n t  t h a t  the D e p a r t m e n t  e x p l o r e  the u s e  of A u t o m a t e d  C l e a r i n g  

H o u s e  techn i q u es  to a c c o m p l i s h  the o b j e ct i v e ,  we hav e  d i s c u s s e d  the c o n c e p t  

w i t h  vari o us  A l a s k a  banks, w i t h  the T r e a s u r y  D i v i s i o n  of the D e p a r t m e n t  of 

R e v e n u e  and w i t h  t h e  D e p a r t m e n t  of H e a l t h  and Social S e r v i c e s .  W e  als o 

r e v i e w e d  the r e l a t e d  s t u d y  p r o p o s e d  b y  th e  D e p a r t m e nt  i n  1086 r e l a t i v e  to a 

r e q u e s t  b y  than G o v e r n o r  Sh e f f i e l d  to p a y  ail a p p li c a n t s  o n  O c t o b e r  1 (copy 

a t t a c h e d ) .

T h e  status of A u t o m a t e d  C l e a r i n g  H o u s e  (ACH) in A l a s k a  is t h a t  it is b r a n d  

new. T h e  b a n k i n g  i n d u s t r y  d e v e l o p e d  t h e  c a p a b i l i t y  for s u c h  p r o c e s s i n g  in 

J a n u ar y ,  1988. T o  date, no on e  in A l a s k a  is u ~i n g  A C H  f o r  d i r e c t  deposit.

T h e  T r e a s u r y  has  b e e n  p r o m o t i n g  the c o n c e p t  for several y e a r s  and is v e r y  

s u p p o r t i v e  of th e i d e a  in general. T r e a s u r y  has r e q u e s t e d  t h a t  the D e p a r t m e n t  

of A d m i n i s t r a t i o n  d e s i g n  the n e w  s t a t e  p a y r o l l  sys t e m to t a k e  a d v a n t a g e  of 

ACH, b u t  at this p o i n t ,  all s t a t e  a g e n c i e s  (e.g. p a y r o l l  and r e t i r e m e n t )  that 

p r o v i d e  direct d e p o s i t  do so b y  m a i l i n g  w a r r a n t s  to the i n d i v i d u a l  banks.

T h e r e  is no p a r t i c u l a r  a d v a n t a g e  to e i t h e r  the a p p l i c a n t  o r  the d e p a r t m e n t  in 

a t t e m p t i n g  to f o l l o w  t h a t  p r ocedure.

T h e  d e p a r t m e n t  is v e r y  s u p p o r t i v e  of a n y  p r o c e d u r e  w h i c h  w i l l  a l l o w  us to 

s p e e d  up the p a y m e n t  of p e r m a n e n t  fund d ividends. As y o u  can  see f r o m  the 

a t t a c h e d  report h o w e v e r ,  the cost of p a y i n g  e v e r yo n e  on O c t o b e r  1 is s e v e r a l  

m i l l i o n s  of d o l l a r s  to b o t h  the d i v i d e n d  fund and to the g e n e r a l  fund.

T h e  C o m m i s s i o n e r  of R e v e n u e  ha s  d i r e c t e d  the P e r ma n e n t  F u n d  D i v i d e n d  D i v i s i o n  

to p u r s u e  a l t e r n a t i v e s  w h i c h  w o u l d  s p e e d  up the p a y m e n t s  ( i n c l u d i n g  ACH) and 

re d u c e  the im p a c t  of the H old H a r m l e s s  p r o g r a m  on the v a l u e  of d i vidends. I 

w o u l d  r e s p e c t f u l l y  s u g g e s t  that in lieu of H B  447, the H o u s e  a d o ^ t  intent 

l a n g u a g e  in the D e p a r t m e n t  of R e v e n u e ' s  o p e r a t i n g  b u d g e t  that tne D e p a r t m e n t  

s t u d y  the a l t e r n a t i v e s  d i s c u s s e d  and r e p o r t  b a c k  to the n e x t  l e g i s l a t u r e  in 

J a n u a r y  1080 on b o t h  of the a bove two issues.
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MEMORANDUM State of Alaska
t o  The Honorable Bill Sheffield 

Governor

DATE.March 20, 1S86

FILE  NO:

FROMMary A. Nordalriu i j  n* uui uu i
Department of

TELEP H O N E NO:

s u b j e c t  one-day distribution of 

Permanent Fund Dividends

Attached are copies of the study of the feasibility of same-day 

distribution of permanent fund dividends and the cover memorandum to me 

summarizing the conclusions.

In view of the extraordinary administrative costs which would be 

incurred by the Department of Health and Social Services, the potentially 

grave harm caused clients of DHSS, arid the increased expense caused the 

Department of Revenue, we recommend that this idea be discarded.

I was not involved with the Department of Revenue j the 
distribution of the 1982 dividend, the first such dists tion. The 

stories I have heard from people familiar with the pressures brought to 

bear on the Governor's office, legislators and this department suggest 

that we ought not to subject these offices to similar pressures.

People have accepted the present system and we have remarkably few 

problems considering the number of eligible applicants.

Attachments



MEMORANDUM State of Alaska
T0: Mary A. Nordale

Commissioner of Revenue

DATE: March 19, 1S86

FILE  NO:

FR0M; E Director

A ve Services Division

TELEP H O N E  NO:

s u b je c t :  i m p a c t  of Mass

Distribution of PFD Checks

Attached is the report you requested analyzing the impact of issuing tne bulk 

of the PFD checks in one mass mailing. I have reviewed the report and agree 

with its conclusions that a mass distribution would be "prohibitively costly, 

both in terms of actual dollars spent or lost, and in harm done to existing 

State operations."

In summary, the report finds the following:

1. "Hold harmless" costs, which are paid for out of the dividend fund, would

increase by an additional $3.5 - $4.0 million.

2. The incentive to file early would be destroyed, resulting in an increase 

in the number of applications filed close to the deadline. This would 

affect the department's ability to process them in time for an October 1 

declaration of the dividend amount.

3. The Enforcement Division would lose potential review cases ana be faced 

with the costlier problem of collecting erroneous payments.

4. The three Revenue Public Service Centers have neither the phone lines nor 

the staff to handle the inquiries from the thousands of applicants who

would not receive a check in the mass distribution.

5. By reducing the amount of time available to invest the dividend fund, a 

mass distribution could result in a direct loss to the general fund of 

$1,135,890.51 in interest earnings.

6. In supplies and labor, a mass distribution using Moore's Compurite 

Service would cost the State nearly $22,000.00 more than the current 

distribution system.

Because of its fiscal impact of well over rive million dollars, a mass 

mailing of dividend checks is not in the best interests of the State.

Attachment



IMPACT OF MASS DISTRIBUTION 
OF PERMANENT FUND DIVIDEND CHECKS

by Colleen C. Brown 
Management Analyst III 

March 18, 1986

Under the current Permanent Fund Dividend distribution program, the State of 

Alaska Issues dividend checks to Its half million residents on a weekly basis 

beginning the first week of October and continuing until all checks are 

Issued. Beginning with the 1983 program, the department Issued approximately

34,000 checks a week. After four weeks, this number was Increased to an 

average of 48,000 to 50,000. Consequently, the majority of dividend checks 

for the 1983, 1984, and 1985 programs was distributed during the three month 

period October through December. Checks Issued after that period Included 

payments that had been held up for review or garnishment, reissues after 

cancellation primarily due to address changes, and payments on reversals of 

appeals of a denial notice.

Department managers have Intermittently discussed, but never thoroughly 

analyzed, the possibility of Issuing the bulk of the checks 1n one mass 

mailing to take place 1n early October. On April 29, 1985, Moore Business 

Forms proposed that the State do just that through Moore's Compurlte Service. 

Combining the two processes of forms manufacturing and computer printing of 

variable data, Moore 1s capable of producing a complete dividend check and 

pamphlet Inserted 1n an envelope, ready for mailing, 1n one process. Because 

of the lead time needed to order check stock and envelopes for the 1985 check 

distribution, there was not enough time to consider Moore's proposal for the 

1985 program.



HASS MAILING NOT ECONOMICALLY JUSTIFIED

Information gathered while researching this proposal for the 1986 dividend 

check distribution makes 1t abundantly clear that a mass mailing 1s not an 

economically sound proposal. Such a move would, 1n fact, cost the State 

millions of dollars. A mass mailing would have a negative Impact on a number 

of programs and adversely affect both the public and private sectors. This 

report examines those areas that would be affected 1f the State distributed 

the majority of the dividend checks 1n one mass mailing.

I. Department of Health and Social Services - "Hold Harmless" Program

In Alaska as many as 50,000 people receive or are the beneficiaries of federal 

and/or state assistance payments based on financial need. In many cases the 

Individual would lose that assistance for the month 1n which the dividend was 

received except for specific provisions 1n the law. Under AS 43.23.075 and AS

43.23.085, the Department of Health and Social Services 1s Instructed to not

consider the dividend as either Income or as a resource for all state 

programs, and where 1t must be considered for federal programs, the affected 

Individual becomes eligible for State assistance 1n the same amount as that 

which was lost. The administration of these provisions 1s generally known as 

the "hold harmless" program. For the 1985 dividend program, the "hold 

harmless" costs were calculated at $3,644,300.00, Including payments and 

administrative costs.
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In the arena of public assistance, eligibility 1s most often determined by 

looking at prospective Income. When a State or federal agency can reasonably 

anticipate that a payment will be received during a specific month, the agency 

must consider that amount 1n determlnlm the 'individual's eligibility. It 1s 

a fundamental matter of accountability; 1f the .Social Security Administration 

knows 1n advance that someone 1s Ineligible for assistance, that agency can't 

simply go ahead and Issue a check just because It's Inconvenient to do 

otherwise. However, under the current dividend distribution system, 1t 1s 

Impossible to reasonably predict the month of receipt of the dividends for 

Individual households.

"Any change to the distribution system that results 1n a predictable date 
of receipt of the benefit will result 1n significant negative effects on

25,000 Alaskan households and will cost the State a minimum of an 

additional $3.5 - 4.0 million 1n hold harmless costs plus an as yet 

undeflnable but staggering administrative burden. Additional prospective 

fiscal sanctions would be in the mu 111-ml 111 on dollar category."

John Taber, Director, Division of Public Assistance, Department of 
Health and Social Services, February 24, 1986

A. Federal Food Stamp Program

Food Stamp Program rules require that both Income and resource eligibility be 

determined prospectlvely each month. The Food Stamp Program's resource 11mlt, 

as of May 1, 1s $2,000. Permanent Fund Dividend checks are considered 

resources 1n the Food Stamp Program; therefore, 1f receipt of these checks 

can be reasonably anticipated, this money must be considered as a resource 

when determining eligibility.

Under the current system, food stamp households receiving dividend checks
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rarely lose eligibility for the Food Stamp Program. This 1s because the 

Division of Public Assistance does not know ahead of time, so cannot 

anticipate, when a particular household will receive the checks. By the time 

the household must report receipt, the money 1s already spent; therefore, no 

action needs to be taken by the State. During the 1985 dividend program, only 

17 households were Impacted by the Food Stamp Program 'hold harmless" 

provision. Consequently, the "hold harmless" costs for this particular 

program were very low.

Issuing all checks at one particular time would affect all households that 

would have resources, Including their anticipated dividend checks, totaling 

over $2,000 1n the expected month of receipt. For example, a household with 

four people each receiving a dividend check of over $500, with no other 

resource 1n their posesslon, would become Ineligible for the Food Stamp 

Program for at least the anticipated month of receipt. All the households 

that fall Into this category of "resources over $2,000 in conjunction with the 

dividend program" would have to be covered by the State's "hold harmless" 

program. It 1s projected that although less than half of the caseload would 

be Impacted, more than half of the monthly benefit amount of $2 million would 

be affected.

Additionally, a mass distribution would be an administrative catastrophe for 

the Department of Health and Social Services. The State would have to put all 

the cases of those affected households 1n a pending status for one month, open 

a State Food Stamp Supplemental Program case for them, Issue a State warrant 

for the amount of food stamps they would have received, request Information on
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how and when these households spent their dividend checks to determine when 

they dropped under the resources limit, close the supplemental program when 

this occurred, and then reactivate the Federal Food Stamp Program case.

B. Federal SSI - Old Age Assistance, Aid to the Blind, Aid to the Disabled

Linder the federal SSI programs, the dividend check 1s counted as Income during 

the month 1t 1s received. The SSI check also received that month 1s later 

declared to be an overpayment. Since the Inception of dividend payments 1n 

1982, the Stat: has had an agreement with the federal government whereby the 

State pays a portion of the administrative costs for the federal government to 

do a case-by-case review at their leisure. In cases where an overpayment 1s 

determined to have occurred as a result of the dividend check distribution, 

the State then pays to SSI the amount of money that was overpaid. This 

agreement 1s Informally referred to as a "buy-out" agreement. The "buy-out" 

does not save the State "hold harmless" benefit payment costs, but 1t does 

save enormous administrative costs that would be Incurred 1f the agreement did 

not exist.

The main argument that convinced the federal government to accept this 

agreement 1s the Impossibility of predicting the month of receipt of the 

dividend checks for Individual households. The Issue, once again, 1s 

accountability. If the dividend checks were all to be Issued at a predictable 

time, the Social Security Administration would have to suspend virtually Its 

entire caseload (3200 cases) within 30 days, and then reopen them the 

following month. Under the "hold harmless" program, the State's Division uf 

Public Assistance would have to open case files and Issue the actual checks to 

these 3200 clients to make up for the amount lost to SSI. Currently the State
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sends Just one check to SSI. Any dividend of more than about $340 makes the 

recipient Ineligible for SSI 1n the month of receipt.

C. Medicaid Program - 50/50 State and Federally Funded

Eligibility for medicaid 1s always prospective, so because the month of 

receipt of a dividend check cannot be anticipated, an Individual does not lose 

benefits under the current system. A planned mass mailing would throw nearly 

all medicaid benefits for that month Into the "hold harmless" program which 

would cost the State roughly $2-1/2 million. Additionally, 1f the State 

failed to close a medicaid case timely, and that case was drawn 1n a quality 

contra sample, the error factor would be applied to the whole medicaid 

program. This system of projecting sample errors over the entire medicaid 

caseload creates the risk that sanctions of over $1 million could be applied 

due to a single high medical cost case.

D. AFDC - Aid to Families with Dependent Children - 50/50 State and Federally 

Funded

For the AFDC program, an unanticipated payment one month counts as Income two 

months later which then generally results 1n case closure or sometimes a 

reduced benefit. Recently the State was able to establish a "buy-out" 

agreement for AFDC that took two years to develop. Through a formula, the 

State 1s able to calculate to the federal government's satisfaction the number 

of households that would be Ineligible for benefits for the income month. On 

a quarterly basis, the State decreases Its claim of federal AFDC funcs by a 

portion of the projected "hold harmless" amou.it, thereby paying for those
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benefits under the “hold harmless" program. A significant advantage to the 

State 1s that because of the agreement, the State faces no dividend-related 

Income quality control jeopardy on this program. An even bigger advantage 1s 

that the AFDC clients remain eligible for medicaid.

All that would change 1f the State Issued dividend checks 1n one predictable 

mailing. Knowing that the prospective dividend payment would make the AFDC 

client Ineligible for that month, the State would have to process all 6800 

cases for closure or suspension 1n the receipt month. The State would also 

have to Issue a check to each client to make up for the lost or reduced 

benefit. The cases would then have to be monitored to determine when and how 

the dividend checks were spent. Once that resource was gone, the State would 

have to reopen the case for AFDC payments. Because 90% of the AFDC clients

spend the dividend check as soon as 1t 1s received, 90% of the cases would

have to be reopened the following month. Furthermore, the dividend-related 

Income would be subject once again to quality control sanctions, and clients' 

medical costs would have to be covered under the "hold harmless' program 

during the period of AFDC case closure, at a cost of more than $700,000.00.

II. Department of Revenue - Administrative Services Division

A. Processing Dividend Applications - Incentive to File F.arly

Under the current dividend distribution program, applicants are paid 1n the 

order 1n which the applications are approved for payment. The Alaskan public 

1s made aware of this as an Incentive to file early during the three month

filing period. It 1s generally known by the public that a person who files



early In April will receive his or her check 1n October whereas the person who
i

files on the deadline of June 30 will have to wait until the end of December 

or even later for the dividend check. A mass mailing of dividends to the 

majority of the applicants would destroy this Incentive to file early.

Early filing 1s of enormous benefit to the department because of the limited 

time It has 1n which to process all the applications. The department 1s 

required to declare the dividend amount on October 1 which 1s based on the 

number of eligible applicants. The large number of applications that would be 

filed 1n June that are now being filed 1n April would jeopardize the 

department's ability to meet this mandate. Furthermore, under the current 

system, the department can plan to fill Its seasonal positions 1n early April 

knowing that the applications will be filed 1n large numbers that first 

month. Without the early payment Incentive to file early, those plans would 

be disrupted, file department's ability to efficiently utilize Its seasonal 

personnel through planning woulu be weakened.

B. Procc ng Dividend Checks

The department's Administrative Services Division, which 1s responsible for 

the work activity that results 1n the printing of the dividend checks, would 

realize no benefit 1f Moore Business Forms or any other firm made a mass 

distribution for the State. Because not all applicants would receive their 

dividend checks from that mass mailing, the department would s t m  have to 

have all Its systems 1n place to make weekly warrant runs. These weekly runs 

are necessary for payments released after review, checks reissued after 

cancellation (primarily due to name or address changes), and payments made on
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reversal of appeal of a denial notice. The division's total workload would

not change under a mass distribution plan.

Under the current system, the department creates a paper listing of every 

check to be Issued 1n that week's warrant run containing a predetermined 

number cf batches. For the average run of nearly 48,000 acceptable records 1n 

the 500 batches scheduled for check distribution, that list 1s about 1,000 

pages long. In balancing this warrant run, the department checks 1t against

the log of batch listings to make sure that the number of warrants to be

Issued matches the number of acceptable records on the batch listings. After 

the warrant run Is balanced, a tape 1s created which 1s given to the Division 

of Data Processing in the Department of Administration. Under Moore's 

proposal, the only thing that would change for the Department of Revenue 1s 

that the tape would be sent to Moore Business Forms.

Preparing for mass distribution would of course require balancing a warrant 

run of huge magnitude. Under the system 1n use for 1985, the balancing of 

each warrant run was usually done In one day but occasionally took longer. 

Marilyn Williams, the department's Document Processing Manager, estimates that 

balancing a warrant run with 500,000 records could have been done last year 1n 

7-10 working days. Assuming the best case, following is a comparison of the 

1985 warrant printing sch lule with what would have happened under Moore's 

proposal.
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1 9 8 5  - ACTUAL 1 9 8 5  -  MOORE'S PROPOSAL

Sept. 27 Dividend amount declared Sept. 27 Dividend amount declared
Sept. 30 Listing of warrants received Sept. 30 L1st1rg of warrants received 

Oct. 1 Warrant run balanced Oct. 8 Warrant run balanced

Oct, 2 Tape created/checks printed Oct. 9 Tape createa & sent to Moore

Oct. 3-7 49,973 warrants mailed from Oct. 10 Tape received by Moore

Juneau, Alaska Oct. 15 500,000 warrants mailed from

Thurmont, Maryland

By October 1 5, 1985, the department had completed the printing of the second 

batch of 48,993 checks, and was ready to mall them. Mailing all of last 

year's checks in a mass distribution would have had the following results: 

roughly 49,000 Alaskans would have received their dividend checks one week 

later, another 49,000 residents would have received their checks at the same 

time, and 402,000 residents would have received their checks from one to eight 

weeks sooner.

The warrant run balancing will change with th > 1986 program because of 

complications created by the need to account for those applicants who have 

chosen to contribute $5.00 of their dividend check to the Alaska Winter 

Olympics Account. It 1s estimated that balancing the warrant runs will take 

twice as long. Under this scenario, a mass distribution could not take place 

until October 22, a delay of at least a week, whereas a smaller run of 50,000 

warrants would be delayed by only a day.

C. Garnishment Program

An Individual's permanent fund dividend may be garnished or attached because 

of a civil judgment entered 1n court, or because of amounts owed to state or 

federal government agencies. The Internal Revenue Service, any Alaska State
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agency, Including the Child Support Enforcement Division of the Alaska 

Department of Revenue, or the Court under orders of restitution may garnish or 

attach 100% of the dividend. All other types of attachments are limited to 

50% of the dividend amount.

The Garnishment program 1s administered by the department's Administrative 

Services Division as a sub-system of the dividend warrant run procedures. A 

mass distribution would not reduce the workload of this program because 

garnishment checks would still have to be Issued separately.

The majority of all garnishments are received prior to the first run of

t

dividend checks. State agencies as well as private process servers realize

that the Individuals to be garnished may we<l be among the first 50,000

records. However, a garnishment can be served on the department at any time 

and the department continues to receive them well Into the check distribution 

schedule. According to Document Processing Manager Marilyn Williams,

approximately 5% of the 10,200 garnishments matched against the 1985 dividend

file were received after the first batch of checks were distributed. That 

represents claims against 510 dividend checks that would not have been honored 

under a mass distribution of checks 1n early October.

l

III. Enforcement Division - Reviewing Cases for Eligibility

The Enforcement Division's responsibilities Include selecting cases for 

review, denying Ineligible applicants, hearing appeals, and collecting 

erroneous payments. It 1s obviously 1n the State's Interest for an applicant 

to be denied a dividend payment before 1t 1s Issued, not after.
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Under existing law, the department must pay or deny all dividends by April 30 

of each year. As a practical matter, however, the department tries to pay the 

majority of applicants before the end of the year with only cases still under 

review held longer.

If an application has been selected for review, the Enforcement Division tries 

to have that review done before the document comes up for payment. In those 

cases that are released timely for payment, an applicant never knows that his 

or her application was examined. If the review cannot be done timely, the 

applicant does not receive a check when his or her record comes up for 

payment. Instead, a notice 1s sent explaining that the application 1s being 

reviewed and that eventually the applicant will receive either a check or a 

denial letter.

Enforcement1o Permanent Fund Dividend Manager Sharon Lowe pointed out that 

during the 1985 program, the Enforcement Division placed more than 10,000 

applications 1n review status. Of that number, only 2,989 received 

non-payment notices. The remainder were all timely revlewe'.1, or reviewed 

after payment.

A breakdown of those notices shows that for the four warrant runs mailed 1n 

October, only 86 notices were sent. That number Increased to 790 for the four 

November warrant runs, and the three December warrant runs generated 2,113 

notices. This shows that the division was able to keep up with the caseload 

those first two months because of the time available to review applications 

before the department began Issuing checks.
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The point to be made here 1s that during that whole first month only 86 

Alaskans may have been concerned because their applications were being 

reviewed. Only 86 Alaskans may have placed phone calls wanting more 

Information about that review notice. And 1f at the end of the month those 

cases hadn't been resolved, there were potentially only 86 Alaskans angry that 

the department hadn't worked their cases yet.

On October 2, 1985, the date of the first warrant run, the Enforcement 

Division had a total of 5,579 cases in review. In a mass distribution, ajj. of 

those cases would have received non-payment notices. That 1s a dramatic 87% 

Increase 1n the number of people actively waiting for their cases to be 

resolved. Some people, of course, would have- had their cases cleared right 

away, but the majority of people would have had to wait well over a month 

before hearing from the department again. These applicants would lave placed 

enormous pressure on the department to speed that review process. Through 

repeated calls to Revenue offices, offices of the ombudsman, and legislators, 

Alaskans who thought their cases should have been handled faster, or not 

reviewed at all, would have disrupted the program.

This 1s exactly what happened with the 1982 dividend program when applications 

from thousands of people who expected to be paid without quest'on were placed 

1n review status. The department 1s certain that the higher number of 

erroneous payments made during the 1982 program was a direct result of the 

pressure brought to bear to Issue those checks as quickly as possible. The 

department 1s currently trying to collect over 800 of those 1982 dividend 

payments, representing more than $800,000 1n accounts receivable.
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A mass distribution would Impact the Enforcement Division 1n still another 

way. Through various edit criteria, the Enforcement Division originally 

selected about 8,000 of the 1985 cases for review. According to Ms. Lowe, 

another 2,000 were added later as a result of fraud tips and general r  search 

undertaken while reviewing cases. Under a mass distribution those 2,000 would 

have been paid prior to their review. Since historically about 40% of the 

cases that are reviewed are actually denied payment of a dividend, that 

scenario represents 800 payments that would have been made erroneously.

IV. Revenue Public Services Division - Handling Public Inquiries

Glenls Dove, Field Services Manager of the Public Services Division, said "A 

mass distribution of PFD warrants would severely Impact the Public Service 

Centers." As their name Implies, the department's three Centers serve the 

public directly by answering Inquiries from Individuals who either have a 

problem with the department or who need to do business with the department.

For the dividend program, the Center personnel primarily hear from applicants 

who have not received a check that was expected.

During the first two or three weeks of Octoler 1n past years when checks were 

being Issued, people called to ask, "When am I' going to get my check?" This 

1s a question that cannot be answered and the public soon learned that.

Through news stories and conversations with friends, the public became aware 

of the time frame for check Issuance and stopped calling with that question. 

They did, however, call with real problems.
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When checks for all the members of a household do not arrive at the same time, 

the worried applicant contacts the department. When two friends file at 

approximately the same time, both checks had better arrive at the same time or 

the department will get a call. Checks get lost, stolen, or hung up In the 

postal system. Families break up and want checks Issued with a different name 

or address. People who forget to file, or who do not hear of the program 

until checks start going out, call to ask about applying late. People whose 

applications were never received try to prove that they actually filed. There 

are dozens of reasons why the public contacts the department 1n connection 

with the dividend program.

i
From October through December of 1985, the Public Service Centers received a 

total of 89,384 Inquiries regarding 1985 dividends. With a mass distribution, 

the majority of these applicants would be attempting to contact the Centers 

all at one time. Ms. Dove predicts that within two or three days after a mass 

mailing, the telephone lines and offices would be jammed with applicants who 

had not received their checks. The office space ana number of phone lines are 

not anywhere near adequate to cope with such a crush. In fact, during the 

current three month check distribution period, the phone lines are generally 

busy all day every day and the Centers receive a steady stream of visitors.

Without the resources to add extra phone lines and staff, the crush caused by 

a mass distribution would not be over 1n a couple of weeks. It could be many 

weeks before a person was successful in contacting the department about their 

missing check or other problem. By that time they would be thoroughly 

disgusted and the personnel at the Centers would have to deal with that anger 

as well as the actual problem. Individuals whose applications were 1n review
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status, as noted 1n the section on the Impact to the Enforcement Division, 

would contact the Centers by the thousands. With each passing day after the 

date of the mass mailing, the situation would grow worse for the people who 

remained unpaid.

The department experienced these same type of problems with the 1982 dividend 

distribution program. While the Impact of a mass distribution would not be as 

severe as the events were of 1982, there 1s no doubt by Public Services

personnel that the impact would be disastrous.

It should be noted that the Public Service Centers deal with the public on aJN

Revenue matters, particularly Its many 1 icens-ing and permit programs. Witr a 

mass distribution of dividend checks, individuals wishing to conduct business 

other than that related to dividends would be unable to get through on the 

telephone lines or would be forced to stand 1n line at the Centers. This 

would result 1n hundreds of complaints to the ombudsman, Governor's Office, 

Legislative Information Offices, and to Individual legislators. Once again, 

the department is basing Its expectations on what actually happened in 1982.

Even without the unpleasantness of complaints, the anticipated drop 1n the 

level of service to the public is not acceptable to the department. Delays 1n 

obtaining business licenses and permits, or 1n acquiring needed tax forms, 

would have a ripple effect throughout the department as well as Impact other 

state agencies and the private sector.
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V. Theft of Dividend Checks

Each year a number of dividend checks are stolen outright or taken through 

deceit or familial abuse. Managers from the Division of Public Assistance in 

the Department of Health and Social Services and Revenue's Public Services 

Division believe that the Incidence of theft would rise dramatically 1n a mass 

mailing of dividend checks. Even the federal government urges the states to 

do a random mallout of food stamps because of problems encountered nationwide 

with theft. An increase 1n theft would of course have a negative Impact on 

the public, but 1t would also impact the department's Public Service Centers 

and local law enforcement agencies.

A. Outright Theft or Theft Through Deceit

Should a larcenous person currently consider the risks of rifling mai'boxes or 

purse snatching, he or she would realize that the odds of finding a permanent 

fund dividend check are not particularly good on any one day. Those odds 

would Improve at least tenfold 1f the department undertook a mass 

distribution. If 1t 1s known that nearly everyone 1n Alaska would have extra 

money during the same short time period, there would be unscrupulous persons 

thinking up ways to steal 1t. It has been noted by the Division of Public 

Assistance that there are now landlords who make a point of raising their 

rents when 1t 1s known that their tenants have extra money. They and others 

like them would certainly take advantage of a mass check distribution.
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8. Familial Theft

Sophisticated familial theft, which largely goes unreported, 1s known to be a 

problem now. There 1s a lot of coercion used against the elderly, the 

mentally disabled, and the mentally ill. If an uncaring family knew for 

certain that their confused Aunt Ida would be getting her check at a 

particular time, 1t 1s not at all unlikely to assume that they may pay her a 

visit expressly to get that check from her. Gordon Landes of the Division of 

Public Assistance was blunt 1n his assessment. "A mass check distribution 

will set up all of Alaska's 'have-nots'," he said, "as pigeons ripe for 

plucking."

VI. Earned Interest on the Dividend Fund

Under AS 43.23.045, the dividend fund is established as a separate fund to be 

administered and Invested by the Commissioner of Revenue. Each year the 

Permanent Fund Corporation transfers to the dividend fund 50% of the interest 

earnings of the Alaska Permanent Fund based on a five year rolling average. 

Until the funds are distributed to residents as permanent fund dividends, the 

money 1s Invested and the Interest earned accrues to the general fund. If the 

dividend checks were all Issued at the same time in early October, there would 

be a substantial revenue loss as the funds would no longer be available for 

Investment.



I

During the 1984 dividend distribution program, an average of 47,857 applicants 

were paid weekly for nine weeks. During the 1985 program, the average 

Increased to 47,938 applicants paid weekly for ten weeks with a final run 1n 

the 11th week of 21,575 checks. This took care of the majority of all 

applicants. Under the current system, it 1s logical to assume that during the 

1985 program, the department would continue to pay an average of 48,000 

applicants each week.

At the present time, the department's Research Section estimates that $268 

million will be available for distribution to an expected 536,000 applicants. 

Based on prior year experience, the department anticipates that 510,000 of 

tnose applications would be acceptable for paryment without further review. 

Under the current distribution plan those 510,000 checks would be Issued over 

an eleven week period with the first group In the mall by October 7, 1986. 

Under a mass distribution plan, 510,000 checks would all be Issued two weeks 

after that date, on October 22. (See section II.B for an explanation of this 

two week difference.)

The estimated dividend amount for 1986 1s $500 ($268 million divided by

536,000 applicants). Assuming that each week during the distribution period 

the checks are redeemed at a steady rate, the department would be distributing 

$24 million each week. According to the Treasury Division, by using present 

yields on short-term Investment of 7.5%, the amount of Interest Income 

generated each week 1s readily calculable. (After the first week's 

distribution of $24 million, $244 million would be left to earn Interest. 

Multiply that amount by .075 and divide by 365 to figure the Interest earned 

each day. Multiply by 7 to figure the Interest earned during a one week 

period.)
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1986 Dividend Distribution Over Eleven Weeks

AMOUNT INVESTED 
WEEK (In million $) INTEREST EARNED

1 $ 244 $ 350,958.93

2 220 316,438.36

3 196 281,917.79

4 172 247,397.29

5 148 212,876.72

6 124 178,356.15

7 100 143,835.65

8 76 109,315.08

9 52 74,794.51

10 28 40,273.94

11 4 5.753.44

$1,961,917.86 TOTAL INTEREST EARNED 

Under a mass distribution plan, most of that earned Interest wo^ld be lost to 

the State. For a 15 day period, however, tne entire $268 million would be

i
available for Investment. Using the same calculations detailed above, the 

Interest earned would be $826,027.35. By subtracting that amount from the 

interest earned during the eleven week distribution period, 1t 1s clear that a 

mass distribution could result in a direct loss to the general fund of 

$1,135,890.51. Only by delaying the mass distribution until November 12 could 

the potential less be eliminated. Of course, it can also be determined that 

each day's delay past November 12 could increase interest earnings by 

$55,068.49. The department does not believe the public would be agreeable to 

such a delay.

VII. Economic Impact

It 1s questionable whether or not there would be any real difference 1n 

distributing $268 million across the state 1n one week or eleven. Either way, 

a large amount of money 1s being dropped into the economy in a very short time

-20-



period. However, there is basis for believing that the one week distribution 

would result in more of that money being spent rather than saved.

Should the State plan to distribute the checks all at one time, merchants 

would have good reason to advertise heavily during that period whereas now 

they either spread their advertisements over a three month period or not 

advertise at all. It is a fact that advertising, for a variety of reasons, is 

effective. The enticement or pressure of massive advertising, coupled with 

peer pressure, would undoubtedly lead more people to immediately spend their 

dividend checks.

VIII. Other Areas of Impact

A. Banks

According to the warrant red~mption bank, the physical impact on banks of a 

mass distribution could be significant. That number of warrants would impact 

the banks' operations all the way from the bank tellers to the processing 

center for the warrant redemption bank. The comment made by the present 

warrant redemption bank is that they could handle it if advised in advance.

B. Child Support Enforcement Garnishments

During the three month check distribution period in 1985, the Child Support 

Enforcement Division received about 1500 checks as a result of the garnishment 

program. Sandy Beebe of that division said that receiving all those checks at 

one time would create an emergency work situation resulting in overtime and
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temporary reassignment of personnel in order to process the checks through the 

system. This must be done the day of receipt so that the money can be 

deposited into the bank, both for investment and security purposes.

C. Cancelling Returned Warrants

During the first three months of the 1985 check distribution period, more than

6,000 checks were returned and subsequently cancelled. Most of these checks 

were returned by the post office as undeliverable. In a mass check 

distribution, the majority of the returned warrants would arrive within a six 

week period. That would place a heavy burden on the department's Document

t
Processing Section to cancel those warrants. * Cancellation involves three 

separate data entry operations for each returned warrant. The information 

must be entered into the PFD master file, keyed into AKSAS, and then certified 

through AKSAS.

Warrant cancellations must be kept up to date because the Public Service 

Centers need that information on the PFD master file to be able to respond to 

inquiries about missing checks, and because checks cannot be reissued until 

the original warrant has been cancelled.
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IV. Cost Analysis - Supplies and Labor to Issue Checks

A. Material Costs - Existing System vs. Compurite Service

Under the check distribution system used for the 1984 and 1985 dividend 

programs, three items were purchased: a warrant printed on continuous 100 lb. 

tag stock, a multi-colored pamphlet, and a window envelope.

1985 Dividend Program Materials - Actual Cost

ITEM

Warrants 
Pamphlets 

Envelopes

QUANTITY

624.000

525.000

600.000

COST

$ 8,230.00 
26,365.50

7.920.00 

$42,515.50 TOTAL COSTS

Under a mass distribution system such as the Compurite Service proposed by 

Moore Business Forms, all three items would be produced by Moore for one 

price. However, additional warrants, brochures, and envelopes would be needed 

for the reissued checks, garnishment checks, and other warrants that would be 

issued after that mass distribution.

1985 Dividend Program Materials - Estimated Cost of Mass Distribution

ITEM

Compurite Service 

Additional Warrants 

Additional Pamphlets 

Additional Envelopes

QUANTITY 1985 BID PRICE TOTAL COST

500.000 $150.00/M $75,000.00
124.000 $13.19/M 1,635.56

25,000 $50.22/M 1,255.50

100.000 $13 20/M 1.320.00

$79.211.06 TOTAL COST
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The difference between the two systems is $36,695.56. From purely a supplies 

and labor standpoint, the Compurite Service 1s only cost-justified 1f the data 

processing and distribution costs of the existing system exceed that amount.

B. Labor Costs - Oata Processing and Distribution

Three divisions 1n the Department of Administration were Involved In the 

actual printing and distribution of the 1985 dividend checks. The check stock 

was stored 1n the 5th floor vault In the State Office Building. The pamphlets 

and envelopes were stored 1n the warehouse used for storage of paper stock by 

the State's Central Duplication Services. In both cases this storage space 

was available at no additional cost to the State.

Each Friday two people from the Division of Finance would remove from the 

vault the exact number of warrants to be printed in accordance with the 

warrant release provided by the Department of Revenue, and deliver them to the 

Division of Data Processing. This procedure took thirty minutes, and involved 

employees working at range 20 and range 16 positions.

Data Processing personnel would print the checks over the weekend on an Impact 

printer from a tape supplied by the Department of Revenue. This took from ten 

to twelve hours each week. The warrants would then be signed and burst which 

took an additional four to five hours. This work was performed by a permanent 

full-time employee working at a range 9 position.
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Each Monday morning the printed warrants would be picked up by the State's 

Central Mailroom in the Division of General Services and Supply. Once every 

two weeks the Central Mailroom would pick up a supply of pamphlets and 

envelopes from the warehouse. During the week Central Mailroom employees 

inserted the warrants and pamphlets in the envelooes using high-speed postal 

•luipment, pre-sorted the envelopes for the 4£ per piece postage savings, and 

delivered them to the post office. In every week but one, the Central 

Mailroom was able to mail all the checks in three days. (At the end of each

day, the warrants not yet mailed were put back into the vault for

safe-keepi ng.)

In the divisions of Finance and Data Processing, the labor involved was simply 

absorbed by existing oersonnel. The Permanent Fund Dividend program does not 

pick up those costs. It is different for the Central Mailroom personnel. In 

that case the extra work involved was more than could be handled by the 

regular employees. In order to put two of their people on the sophisticated 

inserting/postal equipment, they needed help in doing their other routine 

operations. The cost of hiring this extra help for that three month period 

was picked up by the Permanent Fund Corporation. (The 1982 and 1983 dividend 

checks were designed as a heat-sealed mailer that did not require insertion 

Into an envelope. When the Permanent Fund Corporation was authorized to 

include a pamphlet with each check beginning with the 1984 program, they 

agreed to pay all associated costs. These costs include the price of the

envelopes as well as the seasonal help in the Central Mailroom.)
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Following are the State's costs in providing this labor for the 500,000 checks 

mailed during the first eleven weeks of the 1985 check distribution period:

STATE'S LABOR COSTS 

Pick-up and delivery of warrant stock to Data Processing: $ 255.97

Computer printing/signing/burstlng: 2,589.93

Seasonal help in Central Mailroom: 10,910.00

Miscellaneous - loss of presort postage savings that
would be gained in one large m iling: 1,000.00

$14,755.90

As can be seen by the summary below, the State's costs under the present 

system are considerably less than they would be with the Compurite Service.

1985 Dividend Program - Actual Materials Cost $42,515.50

Actual Labor Cost 14,755.90

TOTAL $57,271.40

Estimated Cost of Mass Distribution: 79,211 ...06

Additional cost to State of Mass Distribution: $21,939.66

Moore Business Forms would not have proposed a system unless they believed it 

to be cost-justified. Given that, why does their proposal show an estimated 

minimum savings to the State of $11,000.00? An examination of Moore's cost 

analysis reveals the following flaws:

a. Moore's estimated costs of the existing warrant, pamphlet and envelope 

exceeded the actual costs by $10,984.60.
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b. Moore assumed Incorrectly that the Compurite System would save the State

hours of computer time they valued at $200/hr. However, the mainframe

computer 1s Involved only minimally in the check printing processes 

provided by Data Processing. Consequently, Moore overestimated the Data 

Processing costs by $10,410.07.

c. Moore failed to consider that with the Compurite System the State would

still have to buy additional warrants, pamphlets and envelopes. The cost

of these materials is estimated at $4,211.06.

In spite of the relatively low costs of processing the dividend checks 

1n-house, the Department of Administration has expressed an interest in giving 

up that responsibility. The aggravation factor is primarily at work here.

The Data Processing Division must devote as much as 45% of one employee's time 

for an eleven week period, and even with the seasonal help it receives, the 

Central Mailroom is heavily impacted. However, unless the work situation in 

these two divisions changes dramatically, the State cannot justify using the 

Compurite Service or any similar system to distribute dividend checks.

C. Cost of Using Compurite Service on a Weekly Basis

When Moore Business Forms made its proposal last spring, the Department of 

Revenue requested a price to print 50,000 checks a week for a ten week 

period. The department wanted to be able to consider the Compurite Service in 

the event that a mass distribution Droved to be unfeasible. The quote 

received reflected a price of $223.17 per thousand. Using that price, 

following is a comparison of the costs under the various distribution options.
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Comparison of Compurite Service Plans

Ten weekly distributions - 500,000 X $223.17/M 
Mass distribution - 500,000 X $150.00/M 

Increased cost of weekly distribution

$1 1 1 , 5 8 5 . 0 0
7 5 . 0 0 0 . 0 0

$ 3 6 , 5 8 5 . 0 0

Ten weekly distributions
1985 Dividend Program - Materials & Labor Cost 

Increased cost of weekly distribution

$1 1 1,585.00
57.271 .40 

$ 54,313.60

As can be seen above, a weekly distribution using the Compurite Service would 

almost double the State's current costs.

With the additional costs of the Compurite Service ranging from almost $22,000 

to more than $54,000, 1t is clear that regardless of the distribution plan, 

eliminating the aggravation and Inconvenience of having to do the project 

1n-house has a very high price tag.

X. Conclusions

At the beginning of this report 1t was noted that department managers had, 

over the past three years, entertained the Idea of a mass check distribution. 

The appeal was 1n "Just getting it over with" instead of spreading the program 

out over a three month period. An analogy can be drawn to the practice of 

removing a band-a1d - all at once 1s the relatively painless choice in that 

case.
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When seriously considered, however, 1t can be seen that the band-a1d analogy 

does not fit the dividend program. This 1s because there can truly be no "all 

at once" distribution. There are thousands of applicants that would not be 

paid 1ri a mass distribution, but the workload caused by these "problem" cases 

would come "all at once." Could the department handle 11? "Basically," 

commented Public Services Division Director Sally Smith, "we don't have the 

staff."

The Enforcement Division would lose potential review cases 1n a mass 

distribution and be faced with the costlier problem of collecting erroneous 

payments. The mounting pressure to review applications and hear appeals at a 

faster rate than scheduled could become intolerable. Sharon Lowe, Permanent 

Fund Dividend Specialist, spoke for the entire division when she stated, "We 

think It's a terrible idea!"

The Administrative Services Division, which at first glance would appear to be 

the least impacted by a mass distribution, could actually be devastated by 

such a plan. Quite simply, the division could not physically process all the

applications 1n time for an October payment 1f the majority of them were filed

at the last minute. "The Incentive to file early is a key element 1n our 

ability to get our job done," said the division's director, Ervin Jones.

Of all the people Interviewed 1n connection with this study, only AUson 

Farnan of the Permanent Fund Corporation found any merit 1n the Idea of using

the Compurite System. Such a plan would eliminate the administrative chore of
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purchasing the pamphlets separately as they now must do. Other than that, 

they saw no advantage to changing the current system.

Prior to this analysis, department managers had no Idea of the staggering 

costs Involved 1n a mass distribution of checks or they would never have even 

briefly considered the alternative. "Hold harmless" costs would more than

double, lost interest earnings would deprive the general fund of over a

million dollars, and the cost of the Compurite Service Itself 1s much more

expensive than the cost of the current system.

In conclusion, a mass distribution of dividend checks would be prohibitively 

costly, both In terms of actual dollars spent or lost, and in harm done to 

existing State operations.
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Original sponsors: Pearce, S w a c k h a m m e r ,
Collins, et al.

IN THE HOUSE BY THE STATE AFFA IRS COMMITTEE

CS FOR HOUSE BILL NO. 450 (State Affairs)

IN THE LEGI SL A T U R E  OF THE STATE OF ALASKA 

FIFTEENTH L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to o u t-of-sta te solicitation for

state contracts and scate e m p l o y e e s .”

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c tion 1. L E G I S L A T I V E  FINDINGS. T he legi slature finds that

(1) the state is e x p erienc ing econ omic difficulties and the rate 

of u n e m p l o y m e n t  is v e r y  high;

(2) 4 he state contains a pool of a ble-bo died and skilled workers 

and o r g a n i z a t i o n s  from w h i c h  the state could, in most instances, find the 

persons n e c e s s a r y  to p e r f o r m  its contracts and fill its employment p o s i­

tions ;

(3) before advert i s i n g  outs ide the state, the state should 

conduct a search in the state for persons and organizations to p e r f o r m  its 

contracts and to fill its positions.

*  Sec. 2. AS 36.30 is amended by a dding a n e w  section to read:

Sec. 36.30.875. OUT-OF-STATE  SOLICI T A T I O N  OF CONTRACTS. (a) 

Except as n e c e s s a r y  to contact the persons on the contractor lists 

e s t a b l i s h e d  under AS 36.30.050, an a g e n c y  m a y  not solicit outside of 

the state for a contract unless the chief p rocu rement officer, or, for 

c o n s t r u c t i o n  contracts or procur e m e n t s  for the state equipment fleet, 

the c o m missioner of transportation  and public facilities determines in 

w r i t i n g  that the agency has solicited w i t h i n  the state and that

(1) the agen cy has not r e c e i v e d  a responsive bid from a

r e s p o n s i b l e  bidder, if the agency is p r o c u r i n g  the contract under 

AS 36.30 . 1 0 0  - 36.30.190;

-1- C S H B  4 5 0 ( S A )
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a

(2) the agency has not received a r espons ive proposal from 

a r espo nsible offeror, if the state is procu ring the contract under 

AS 36.30.200 - 36.30.270; or

(3) a source for the require d procurement is not available 

in the state, if the procur e m e n t  is made under AS 36.30.300, 36.30.- 

305, 36.30.310, or 36.30.320.

(b) This action does not apply to contracts for professional 

services to be performed  in an area outside of the state and requiring 

k n o w l e d g e  of the customs, procedures, rules, or laws of the area.
O

(c) In this section ^

(1) "agency" includes the University of Alaska, the Alaska

State Building Authority, and the Alaska Railroad Corporation;

( 2 )  "solicit" includes advertising, initiat ing contac" 

a person, and sending an invitati on to bid or a r e q uest for p r o p o ^ f s

to a person who has not requested the invitation or request. *

& 7  ^
* Sec. 3. AS 39.25 is amended by adding a n e w  section to read:

Sec. 39.25.165. OUT-O F - S T A T E  SOLICITATION

V
E xcept as pr ovided in (b) of this section, a state agency, including 

the division of personnel, m a y  not solicit outside t h ^  state for an

\' individual to fill a p o s i t i o n  as a state employee umg^s-'Tthe personnel 

officer determines in w r i t i n g  that the agenc^ha^f^ativerrrl"'^ed in the

state during the 15-week p e ri od that followed the date w h e n  the agency
. « i  \  i

* - ■ •

be g a n  advertising for the posit i o n  and has b e e n  u n ab le ,to find an 

individual who is qualified for the position. In this subsection, 

"personn el officer" means the commis s i o n e r  of a d m i n i s t r a t i o n  for a 

state agency of the executive branch, the speaker of the house of 

representati ves for the members, committees, and leadership of the 

house of representatives, the president of the senate for the members, 

committees, and leadership of the senate, and the executive director 

C S H B  A 5 0 ( SA) -2-
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o f  the L e g i s l a t i v e  A f f a i r s  A g e n c y  f o r  t h e  o t h e r  e n t i t i e s  o f  t h e  l e g i s­

l a t i v e  b r a n c h .

(b) T h e  p r o h i b i t i o n  in (a) o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  if the 

s t a t e  a g e n c y  is

(1) in t h e  e x e c u t i v e  b r a n c h  a n d  t h e  g o v e r n o r  m a k e s  a w r i t ­

te n  f i n d i n g  t h a t  t h e  s t a t e  a g e n c y  is n o t  l i k e l y  to b e  a b l e  to f i n d  an 

i n d i v i d u a l  w h o  is q u a l i f i e d  f o r  t h e  p o s i t i o n  b y  s o l i c i t i n g  in the 

s t a t e ;

(2) in t h e  l e g i s l a t i v e  b r a n c h  a n d  t h e  l e g i s l a t i v e  b u d g e t  

a n d  a u d i t  c o m m i t t e e  m a k e s  a w r i t t e n  f i n d i n g  t h a t  the s t a t e  a g e n c y  is 

n o t  l i k e l y  t o  b e  a b l e  to f i n d  a n  i n d i v i d u a l  w h o  is q u a l i f i e d  f o r  the 

p o s i t i o n  b y  s o l i c i t i n g  in the s t a t e .

(c) In t h i s  s e c t i o n

(1) " p o s i t i o n "  i n c l u d e s  a p o s i t i o n  i n  t h e  e x e m p t  o r  p a r ­

t i a l l y  e x e m p t  s e r v i c e ,  e x c e p t  a p o s i t i o n  i d e n t i f i e d  in A S  3 9 . 2 5 . -  

110( 1 )  - (2);

(2) " s o l i c i t "  i n c l u d e s  a d v e r t i s i n g ,  i n i t i a t i n g  c o n t a c t  w i t h  

C xO i n d i v i d u a l , a n d  s e n d i n g  a c o p y  o f  a n  e m p l o y m e n t  v a c a n c y  n o t i c e  to an

i n d i v i d u a l  w h o  h a s  n o t  r e q u e s t e d  t h e  n o t i c e .

-3- C S H B  4 5 0 (SA)
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STEVE COWPER, G O V E R N O R

P O. BOX S
JUNEAU, ALASKA 99811-0400 
PHONE: (907) 465-2300

March £9, 1988

The honorable Drue Pearce 

Alaska State Legislature 

P.O. Box V 

Juneau, AK 99811

Dear Representative Pearce:

It is most useful, and the standard practice of the Department of 

Revenue to provide the sponsors of legislation a copy of any comments 

that may apply to the legislation.

In fact when time allows, it is preferable to discuss any comments

with the sponsor, arid we do try to do that.

I appreciate your concern over the March 17 letter on HB 450. Having

served in the legislature myself, I realize timely communications are 

essential to your work.

The oversight was mine.I apologize for the difficulty that I caused 

you. I assure you, it was not my intention to cause difficulty.

Malone

ssioner

HM:ml1 

88-89

cc: All members of Hous-1 State Affairs

Bob Evans

Representative Fran Ulmer 

Co-Sponsors of HB 450
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P r o p o s e d  CS lor HB No. 450 (______)_
"An Ac t r e l at in g to o u t - o f - s t a t e  s o l i c i t a t i o n  for state 
c o n t r a c t s  an d state e m p l o y e e s . "

T h e  O f f i c e  of the G o v e r n o r  s u p p o r t s  in p r i n c i p l e  the 
l e g i s l a t i v e  f i n d in gs  in S e c t i o n  1 of this bill, and a g r e e s  
that in m o s t  in sta nc es  th e S ta te  ca n find the p e r s o n s  
n e c e s s a r y  to p e r f o r m  its c o n t r a c t s  a n d  fill its e m p l o y m e n t  
p o s i t i o n s  in-state, an d that  p e r s o n s  an d  o r g a n i z a t i o n s  
w i t h i n  the st at e s h o u l d  b e  c o n s i d e r e d  b e f o r e  p o s i t i o n s  o r  
c o n t r a c t s  a r e  a d v e r t i s e d  o u t s i d e  A l a s k a .  It has b e e n  the 
e x p e r i e n c e  of the E x e c u t i v e  B r a n c h  h i s t o r i c a l l y  that c e r t a i n  
t ype s of s e r v i c e s  and q u a l i f i e d  a p p l i c a n t s  for some h ig h - 
level p o s i t i o n s  r e q u i r i n g  s p e c i f i c  t ec hn ic al  or  p r o f e s s i o n a l  
s k i l l s  a r e  not a v a i l a b l e  w i t h i n  the state, however, and it 
is i m p o r t a n t  that S ta te  p r o c u r e m e n t  a n d  hi r i n g  r e g u l a t i o n s  
a l l o w  the f l e x i b i l i t y  f o r  o u c - o f - s t a t e  s o l i c i t a t i o n  of 
c o n t r a c t s  and a d v e r t i s e m e n t  of p o s i t i o n s  in a ti m el y m a n n e r .

S e c t i o n  2 of this bill a d d s  a n e w  s e c t i o n  to A S  36.30 w h i c h  
d e f i n e s  c o n d i t i o n s  u n d e r  w h i c h  o u t - o f - s t a t e  s o i i c i t a t i o n  of 
c o n t r a c t s  b y  a State a g e n c y  is p e r m i t t e d .  P r e v i o u s  v e r s i o n s  
of this b i l l  w e r e  in c o n f l i c t  to some e xt e n t  w i t h  the 
p r o c u r e m e n t  c o d e  in that no a l l o w a n c e  w a s  m a d e  for o u t - o f -  
s t a t e  c o n t r a c t o r s  who  a r e  on a c o n t r a c t o r s '  list. The 
p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  a l l e v i a t e s  this c o n f l i c t  
b y  p r o v i d i n g  that an a g e n c y  m a y  s o l i c i t  o u t s i d e  of the s t a t e  
"as n e c e s s a r y  to c o n t a c t  th e p e r s o n s  on the c o n t r a c t o r  l i s t s  
e s t a b l i s h e d  u n d e r  AS  3 6 . 3 0 . 0 5 0 . "

S e c t i o n  3 of this bill  a m e n d s  p r o v i s i o n s  of the Stat e's  
p e r s o n n e l  code, and p r o v i d e s  that "a s t a t e  agency, i n c l u d i n g  
the d i v i s i o n  of p e r s o n n e l ,  m a y  not s o l i c i t  o u t s i d e  the s t a t e  
for an i nd iv id ual  to fill a p o s i t i o n  as a s t a t e  e m p l o y e e  
u n l e s s  the p e r s o n n e l  o f f i c e r  d e t e r m i n e s  in w r i t i n g  that the  
a g e n c y  has  a c t i v e l y  s o l i c i t e d  in g o o d  f a i t h  in the state 
d u r i n g  the f if tee n we e k p e r i o d  that f o l l o w e d  the d a t e  w h e n  
the a g e n c y  b e g a n  a d v e r t i s i n g  for the p o s i t i o n  and has b e e n  
u n a b l e  to find an i n d i v i d u a l  w h o  is q u a l i f i e d  for the 
p o s i t i o n . "  P r e v i o u s  v e r s i o n s  of the b i l l  re qui re d a m u c h  
l o n g e r  w a i t i n g  period; h o w e v e r ,  this v e r s i o n  w o u l d  r eq u ir e
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a n e a r l y  f o u r - m o n t h  a d v e r t i s i n g  p e r i o d  b e f o r e  a d e t e r m i n a­
tion c ou ld  b e  m a d e  that s u i t a b l e  c a n d i d a t e s  w e r e  not 
a v a i l a b l e .  A d v e r t i s i n g  and r e c r u i t m e n t  o u t s i d e  the state 
w o u l d  add an a d d i t i o n a l  two m o n t h s  to the h i r i n g  effort, 
w h i c h  c o u l d  h a v e  a serious i m p a c t  on the p r o g r a m  o r  d e p a r t­
me n t  if a v a c a n c y  w e r e  to e x i s t  for six m o n t h s  o r  m o r e  w hi le  
the r e q u i r e m e n t s  of this s e c t i o n  w e r e  met. S e c t i o n  3 (b)
(1) p r o v i d e s  the E x e c u t i v e  B r a n c h  w i t h  the n e e d e d  
f l e x i b i l i t y  to a v o i d  suc h d e l a y s  in f i l l i n g  a p o s i t i o n  b y  
p e r m i t t i n g  the G o v e r n o r  to m a k e  a d e t e r m i n a t i o n  that "the 
s t a t e  a g e n c y  is not lik el y to b e  a b l e  to find an individual 
w h o  is q u a l i f i e d  for the p o s i t i o n  b y  s o l i c i t i n g  in the 
s t a t e . "

Vie h a v e  so m e  c o n c e r n s  about t h e u s e  of the te r m "solicit" in 
the c o n t e x t  of hiri ng.  An o u t - o f - s t a t e  s o l i c i t a t i o n  w o u ld  
not n e c e s s a r i l y  re sult in an o u t - o f - s t a t e  hire. T h e  O ff i c e  
of the G o v e r n o r  c o n c u r s  w i t h  t he  D e p a r t m e n t  of L a w ' s  M a r c h  
9, 1988, m e m o r a n d u m  to R e p r e s e n t a t i v e  F r a n  U l m e r  w i t h  
r e sp ec t to the need for c l a r i f i c a t i o n  of t h es e terms.

A P P R O V E D :

C h i e f  of Staff
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I n t r o d u c e d :  2 / 1 0 / 8 8

R e f e r r e d :  S t a t e  A f f a i r s ,

J u d i c i a r y  a n d  F i n a n c e

BY P E A R C E ,  S W A C K H A M M E R ,  C O L L I N S ,  j 

Z A W A C K I ,  H A N L E Y ,  H U D S O N ,  N A V A R R E ,1 
F R A N K .  P H I L L I P S ,  M E N A R D ,  BROVIN 

I N  T H E  H O U S E  G R IJENBERG A N D  F U R N A C E

H O U S E  B I L L  NO. 4 5 0  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to o u t - o f - s t a t e  s o l i c i t a t i o n  f o r

s t a t e  c o n t r a c t s  a n d  s t a t e  e m p l o y e e s . "

B E  I T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. L E G I S L A T I V E  F I N D I N G S ,  T h e  l e g i s l a t u r e  f i n d s  t h a t

(1) t h e  s t a t e  is e x p e r i e n c i n g  e c o n o m i c  d i f f i c u l t i e s  a n d  t h e  r a t e  

o f  u n e m p l o y m e n t  is v e r y  h i g h ;

l2) t h e  s t a t e  c o n t a i n s  a p o o l  o f  a b l e - b o d i e d  a n d  s k i l l e d  w o r k e r s  

a n d  o r g a n i s a t i o n s  f r o m  w h i c h  the s t a t e  c o u l d ,  i n  m o s t  i n s t a n c e s ,  f i n d  t h e  

p e r s o n s  n e c e s s a r y  to p e r f o r m  its c o n t r a c t s  a n d  f i l l  its e m p l o y m e n t  p o s i ­

t i o n s  ;

(3) b e f o r e  a d v e r t i s i n g  o u t s i d e  t h e  s t a t e ,  t h e  s t a t e  s h o u l d  

c o n d u c t  a s e a r c h  i n  the s t a t e  for p e r s o n s  a n d  o r g a n i s a t i o n s  to p e r f o r m  i t s  

c o n t r a c t s  a n d  to f i l l  its p o s i t i o n s .

Sec. 2. A S  3 6 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

S ec. 3 6 . 3 0 . 8 7 5 .  O U T - O F - S T A T E  S O L I C I T A T I O N  O F  C O N T R A C T S .  (a) A n  

a g e n c y  m a y  n o t  s o l i c i t  o u t s i d e  of t h e  s t a t e  for a c o n t r a c t u n l e s s t h e  

c h i e f  p r o c u r e m e n t  o f f i c e r ,  or, for c o n s t r u c t i o n  c o n t r a c t s  o r  p r o c u r e ­

m e n t s  f o r  t h e  s t a t e  e q u i p m e n t  f l e e t ,  t h e  c o m m i s s i o n e r  of t r a n s p o r t a ­

t i o n  a n d  p u b l i c  f a c i l i t i e s  d e t e r m i n e s  in w r i t i n g  t h at

(1) t h e  a g e n c y  has not r e c e i v e d  a r e s p o n s i v e  b i d  f r o m  a 

r e s p o n s i b l e  b i d d e r ,  if the a g e n c y  is p r o c u r i n g  t h e  c o n t r a c t  u n d e r  

A S  3 6 . 3 0 . 1 0 0  - 3 6 . 3 0 . 1 9 0 ;

(2) t h e  a g e n c y  h a s  n o t  r e c e i v e d  a r e s p o n s i v e  p r o p o s a l  f r o m  

a r e s p o n s i b l e  o f f e r o r ,  if the s t a t e  is p r o c u r i n g  t h e  c o n t r a c t  u n d e r

HB0450A -1- HB 450
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A S  3 6 . 3 0 . 2 0 0  - 3 6 , 3 0 . 2 7 0 ;  or

(3) a s o u r c e  f o r  C h e  r e q u i r e d  p r o c u r e m e n t  is n o t  a v a i l a b l e  

in t h e  s t a t e ,  if t h e  p r o c u r e m e n t  is m a d e  u n d e r  A S  3 6 . 3 0 . 3 0 0 ,  3 6 . 3 0 . -

305, 3 6 . 3 0 . 3 1 0 ,  o r  3 6 . 3 0 . 3 2 0 .

(b) I n  t h i s  s e c t i o n

(1) " a g e n c y "  i n c l u d e s  the U n i v e r s i t y  o f  A l a s k a ,  t h e  A l a s k a  

S t a t e  B u i l d i n g  A u t h o r i t y ,  a n d  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ;

(2) " s o l i c i t a t i o n "  i n c l u d e s  s e n d i n g  a n  i n v i t a t i o n  to b i d  o r  

a r e q u e s t  f o r  p r o p o s a l s  t o  a p e r s o n  w h o  h a s  n o t  r e q u e s t e d  t h e  i n v i t a ­

t i o n  o r  r e q u e s t ,

* Sec. 3. A S  3 9 . 2 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to rea d :

Sec. 3 9 . 2 5 . 1 6 5 .  O U T - O F - S T A T E  S O L I C I T A T I O N  P R O H I B I T E D .  (a) A

s t a t e  a g e n c y ,  i n c l u d i n g  t h e  d i v i s i o n  of p e r s o n n e l ,  m a y  n o t  s o l i c i t  

o u t s i d e  th e s t a t e  f o r  a n  i n d i v i d u a l  to fill a p o s i t i o n  as a s t a t e  

e m p l o y e e  u n l e s s  t h e  p e r s o n n e l  o f f i c e r  d e t e r m i n e s  in w r i t i n g  t h a t  t h e  

a g e n c y  h a s  b e e n  u n a b l e  d u r i n g  s i x  m o n t h s  o f  s o l i c i t a t i o n  i n  t h e  s t a t e  

to f i n d  a n  i n d i v i d u a l  w h o  is q u a l i f i e d  f o r  the p o s i t i o n .

(b) In t h i s  s e c t i o n

(1) " p e r s o n n e l  o f f i c e r "  m e a n s  t h e  c o m m i s s i o n e r  of a d m i n ­

i s t r a t i o n  f o r  a s t a t e  a g e n c y  o f  the e x e c u t i v e  b r a n c h ,  the s p e a k e r  o f

the h o u s e  of r e p r e s e n t a t i v e s  f o r  the m e m b e r s ,  c o m m i t t e e s ,  a n d  l e a d e r ­

s h i p  o f  the h o u s e  o f  r e p r e s e n t a t i v e s ,  the p r e s i d e n t  o f  t h e  s e n a f p  f o r  

the m e m b e r s ,  c o m m i t t e e s ,  a n d  l e a d e r s h i p  o f  t h e  s e n a t e ,  a n d  t h e  e x e c u ­

t i v e  d i r e c t o r  o f  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  f o r  t h e  o t h e r  e n t i t i e s  

o f  t h e  l e g i s l a t i v e  b r a n c h ;

(2) " p o s i t i o n "  i n c l u d e s  a p o s i t i o n  i n  the e x e m p t  o r  p a r ­

t i a l l y  e x e m p t  s e r v i c e ,  e x c e p t  a p o s i t i o n  i d e n t i f i e d  i n  A S  3 9 . 2 5 . -  

1 1 0 ( 1 ) -  ( 2 ) .
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IN THE H O U S E  * C { ' V > ' \ ' W S }

CS F O R  HOUSE BILL NO. 450 ( )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T EENTH L E G I S L A T U R E  - SECOND S E S S I O N

A  BILL

F o r  an Act entitled: "An Act relating  to out-of - s t a t e  solic i t a t i o n  for

state contracts and state e m p l o y e e s . "

BE IT E N ACT ED BY THE LEGISL A T U R E  OF THE STATE OF A L A S K A :

* Section 1. L E G I S L A T I V E  FINDINGS. The le gislature finds that

(1) the state is experienci ng economic d i f f i c u l t i e s  and the rate 

of u n empl oyment is very high;

(2) the state contains a pool of a b l e - b o d i e d  and skilled workers 

and organizations from w h i c h  the state could, in m o s t  instances, find the 

persons n e c e ssary to p e r f o r m  its contracts and fill its employment  p o s i­

tions;

(3) before advertising outside the state, the state should 

conduct a search in the state for persons and o r g a n i z a t i o n s  to p e r f o r m  its 

contracts and to fill its positions.

* Sec. 2. AS 36.30 is amended by adding a new s e c t i o n  to read:

Sec. 36.30.875. OUT-OF-STATE SOLICITATION  OF CONTRACTS. ( a f '  

1 Except as n e c e s sary to contact the persons on the contr a c t o r  lists

e stablished u n d e r  AS 36.30.050, an agency m a y  n o t  solicit outside of

the state for a contract unless the chief p r o c u r e m e n t  officer, or, for

construction contracts or proc urements for thr state equipment fleet, 

the commission er of transpor tation and public f a c i l i t i e s  determines in 

— 55 w r i t i n g  that the agency has solicited w ith in the state and that

(1) the agency has not received a r e s p o n s i v e  bid from a

r esponsible bidder, if th? agenry is procu r i n g  the contract under

AS 36.30.100 - 36.30.190;
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(2) the a g e n c y  has not receiv ed a r e s p o n s i v e  p'foposal from 

a responsible o f f e r o r ,  if the state is procuring t h e  c ontract under 

AS 36.30.200 - 3 6 . 3 0 . 2 7 0 ;  or

(3) a s o u r c e  for the r e q u i r e d  procurement is not a v a i lable 

in the state, if t h e  procurement is made under AS 3 6 . 3 0 . 3 0 0 ,  36.30.-

i j  (b) This a c t i o n  does not apply to contracts f o r  professiona l 

;services to be p e r f o r m e d  in an area outside of the s t a t e  and req uiring 

Iknowl e d g e  of the c u s t o m s ,  procedures, rules, or laws o f  the area.

(c) In this s e c t i o n

(1) '’a g e n c y "  includes the University of A l a s k a ,  the A l a s k a  

State Building A u t h o r i t y ,  and the A l a s k a  Railroad C o r p o r a t i o n ;

(2) " s o l i c i t "  includes advertising, i n i t i a t i n g  contact w i t h  

a person, and sending an invitation to bid or a r e q u e s t  for proposals 

to a p erso n who has n o t  requ ested the invitation or r e q u e s t .

* Sec. 3. AS 39.25 is a m e n d e d  by adding a n e w  section t o  read:

/-'"'SecT 39725.165. O U T - O F - S T A T E ~  SOLICITATION PR0HIBITEI)7 ~ > a )

Except as provided in (b) of this section, a state a g e n c y ,  inclu d i n g  

the divisi on of p e r s o n n e l ,  may not solicit outside t h e  state for an 

individual to fill a p o s i t i o n  as a state employee u n l e s s  the per sonnel 

r f f i p ^  determines, in w r i t i n g  that the agencv has| b e e n  u nable during 

sixljgim v t h s ) of solicifeation^jn the state to find/an i n d i v i d u a l  w h o  is

p r  ~ "N  — ------------------ — r i
q u a l i f i e d  for the p o s i t i o n ^  y i n  this subsection, " p e r s o n n e l  officer" 

means the commissioner of 'administration for a s t a t e  agency of the

executive branch, the s p e a k e r  of the h o u s e  of r e p r e s e n t a t i v e s  for the
/

members, committees, a n d  leadership of the house of r e p r e s e n t a t i v e s ,  

the p r e s id ent of the /senate for the members, committees, and l e a d e r­

ship of the senate, and\± he executive director of t h e  Le gisl a t i v e  

Affairs  A gency for the othet_erlJnjLies of the legislative branch.

t. „ X -, . ^  .
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(b) T h e  p r o h i b i t i o n  i n  (a) o f  t h i s  s e c t i o n  does n o t  a p p l y  i f  the 

s t a t e  a g e n c y  is

(1) in the e x e c u t i v e  b r a n c h  a n d  the g o v e r n o r  m a k e s  a 

w r i t t e n  f i n d i n g  that the s t a t e  a g e n c y  i s  n o t  l i k e l y  to b e  a b l e  to fi n d  

a n  i n d i v i d u a l  w h o  is q u a l i f i e d  f o r  t h e  p o s i t i o n  by s o l i c i t i n g  i n  the 

s t a t e ;

(2) in the l e g i s l a t i v e  b r a n c h  a n d  the l e g i s l a t i v e  b u d g e t  

a n d  a u d i t  c o m m i t t e e  m a k e s  a  w r i t t e n  f i n d i n g  t h a t  the s t a t e  a g e n c y  is 

n o t  l i k e l y  t o  be able to f i n d  a n  i n d i v i d u a l  w h o  is q u a l i f i e d  f o r  the 

p o s i t i o n  b y  s o l i c i t i n g  i n  t h e  s t a t e .

(c) I n  t h i s  s e c t i o n

(1) " p o s i t i o n” i n c l u d e s  a p o s i t i o n  in the e x e m p t  o r  p a r ­

t i a l l y  e x e m p t  service, e x c e p t  a p o s i t i o n  i d e n t i f i e d  i n  A S  3 9 . 2 5 . -  

110(1) - (2); _  ^

(2) ^ " ^ o l i c i t ^  i n c l u d e s  a d v e r t i s i n g ,  i n i t i a t i n g  c o n t a c t  w i t h  

i n d i v i d u a l ,  a n d / s e n d i n g  a c o p y  o f  a n  e m p l o y m e n t  v a c a n c y  n o t i c e  to an

/  7
i n d i v i d u a l  whp' h a s  noc r e q u e s t e d  the n o t i c e .
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Alaska State 
House of Representatives

REPRESENTATIVE DRUE PEARCE
D IS T R IC T  9, SEAT A 
M IN O R IT Y  W H IP

MEMBER 
R E SO U R C E5 COMMITTEE 
T RA N SPO R TA TIO N  CO M M ITTEE 
C O M M ER C E AN D EC O N O M IC  DEVELOPMENT 

BU DGET SUBCOM M ITTEE

3111 C  STREET, SUITE 150 
A N C H O R A G E , ALASKA 99503 
(907| S61-2038

W H ILE IN IUN EAU :
PO ST  O FFICE BO X V 
IU N E A U , ALASKA 99811 
(907) -465-1993

March 24, 1988

Commissioner Hugh Malone 
Department of Revenue 
P. 0. Box S 
Juneau, AK 99811

Dear Commissioner Malone:

On March 17 your department commented by letter to Representative 
Fran Ulmer, Chair of the House State Affairs Committee, about 
concerns you had relating to House Bill 450. I learned of your 
concerns quite by accident today.

While I do not wish to appear overly sensitive on the matter of 
proper channels of communication, I believe all of us would have 
been better served had I been notified of your concerns. I feel it 
would have been appropriate for your letter to have been addressed 
to me. Furthermore, the lack of even a copy on the letter left me 
at a defi: ite disadvantage in dealing with the Committee. I have 
to assume that was your intent.

Questions similar to the ones you raised were brought to me by the 
Department of Law. In response, I have already prepared a proposed 
committee substitute for HB 450. I believe that this CS will 
remedy your complaints. A  copy is enclosed for your information.

Sincerely,

Drue Pearce

cc: Bob Evans
Ray Price
Representative Fran Ulmer ̂  
Co-sponsors of HB 450
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(b) T h e  p r o h i b i t i o n  in (a) o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  if the 

s t a t e  a g e n c y  is

(1) in t h e  e x e c u t i v e  b r a n c h  a n d  t h e  g o v e r n o r  m a k e s  a 

w r i t t e n  f i n d i n g  t h a t  t h e  s t a t e  a g e n c y  is n o t  l i k e l y  t o  b e  a b l e  to find 

a n  i n d i v i d u a l  w h o  ir q u a l i f i e d  f o r  t h e  p o s i t i o n  b y  s o l i c i t i n g  in the 

s t a t e ;

(2) i n  t h e  l e g i s l a t i v e  b r a r c h  a n d  c h e  l e g i s l a t i v e  b u d g e t  

a n d  a u d i t  c o m m i t t e e  m a k e s  a w r i t t e n  f i n d i n g  t h a t  t h e  s t a t e  a g e n c y  is 

n o t  l i k e l y  t o  b e  a b l e  to f i n d  an i n d i v i d u a l  w h o  is q u a l i f i e d  f o r  the 

p o s i t i o n  b y  s o l i c i t i n g  in t h e  stat e .

(c) I n  t h i s  s e c t i o n

(1) " p o s i t i o n "  i n c l u d e s  a p o s i t i o n  i n  t h e  e x e m p t  or p a r ­

t i a l l y  e x e m p t  s e r v i c e ,  e x c e p t  a p o s i t i o n  i d e n t i f i e d  i n  A S  3 9 . 2 5 . -  

110(1) - (2 );

(2) ("soljLsit^' i n c l u d e s  a d v e r t i s i n g ,  i n i t i a t i n g  c o n t a c t  w i t h  

i n d i v i d u a l ,  a n d / s e n d i n g  a c o p y  o f  a n  e m p l o y m e n t  v a c a n c y  n o t i c e  to a n  

i n d i v i d u a l  w h o 7 h a s  n o t  r e q u e s t e d  t h e  n o t i c e .

-j
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Alaska State Legislate 
House o f  Representatives

REPRESENTATIVE DRUE PEARCE
DISTRICT 9, SEAT A 
MINORITY WHIP

MEMBER 
RESOURCES COMMITTEE 
TRANSPORTATION COMM ITTEE 
COM M ERCE AND ECO N OM IC DEVELOPMENT 

BUDCET SUBCOMMITTEE

3111 C  STREET, SUITE 150 
ANCHORAGE. ALASKA 99503 
(907) 561-2038

WHILE IN IUNEAU:
POST OFFICE BOX V 
IUNEAU, ALASKA 99811 
(907) 465-1993

March 24, 1988

Commissioner Hugh Malone 
Department of Revenue 
P. 0. Box S 
Juneau, AK 99811

Dear Commissioner Malone:

On March 17 your department commented by letter to Representative 
Fran Ulmer, Chair of the House State Affairs Conmittee, about 
concerns you had relating to House Bill 450. I learned of your 
concerns quite by accident tooay.

While I do not wish to appear overly sensitive on the matter of 
proper channels of communication, I believe all of us would have 
been better served had I been notified of your concerns. I feel it 
would have been appropriate for your letter to have bc'n addressed 
to me. Furthermore, the lack of even a copy on the letter left me 
at a definite disadvantage in dealing with the Committee. I have 
to assume that was your intent.

Questions similar to the ones you raised were brought to me by the 
Department of Law. In response, I have already prepcired a proposed 
committee substitute for HB 450. I believe that this CS will 
remedy >our complaints. A copy is enclosed for your information.

Sincerely,

Drue Pearce

cc: Bob Evans
Ray Price
Representative Fran Ulmer 
Co-sponsors of HB 450



STEVE C O W  PER, G O V E R N O R

DEPARTM ENT OF ItEVEIM E / P.O. BOX S
JUNEAU, ALASKA 99811-0400 
PHONE: (907) 465-2300tOFFICE OF THE COMMISSIONER /

March 1 9 , 1988

The Honorable Drue Pearce 

Alaska State Legislature 

P.O. Box V 

Juneau, AK 99811

Dear Representative Pearce:

It is most useful, and the standard practice of the Department of 

Revenue to provide the sponsors of legislation a copy of any comments 

that may apply to the leoislation.

In fact when time allows, it is preferable to discuss any comments

with the sponsor, arid we do try to do that.

I appreciate your concern over the March 17 letter on HB 450. Having

served in the legislature myself, I realize timely communications are 

essential to your work.

The oversight was mine.I apologize for the difficulty that I caused 

you. I assure you, it was not my intention to cause difficulty.

HM:ml1 

68-89

cc: All members of House State Affairs

Bob Evans

Representative Fran Ulmer 

Co-Sponsors of HB 450

n * n  u
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D E P A R T M E IV T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

STEVE COWPER, GO\

P.O. BOX K -S T A T E  CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) <65-3600

March 24, 1988

The Honorable Drue Pearce 
Alaska State Legislature 
House of Representatives 
Pouch Y
Juneau, Alaska 99811

Re: Proposed CSHB 450

Dear Representative Pearce:

Thank you for the opportunity to review a proposed 
committee substitute for HB 450, relating to out-of-state solici­
tation for state contracts and state employees. I have reviewed 
the draft, and I believe that it addresses the concerns which I 
raised in my March 9, 1988 letter.

If I can be of any additional assistance, please let me
know.

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

Ronald W. Lorensen 
Deputy Attorney General

RWL/lg

cc: Representative Fran Ulmer, Chair, House State Affairs
Committee

03-C32LH



DEPARTMENT OF LAW
OFFICE CF THE ATTORNEY GENERAL

March 9, 1988

The Honorable Fran Ulmer 
House State Affairs Committee 
Alaska State Legislature 
House of Representatives 
P.O. Box V
Juneau, Alaska 99811

Re: HB 450 relating to out-of-
state solicitation for state 
contracts and state employees

Dear Representative Ulmer:

Representative Pearce, prime sponsor of HB 450, has 
asked the Department of Law to provide comments on that bill. 
Our comments will address constitutional law, technical and prac­
tical aspects of the bill.

First, with respect to potential issues of constitu­
tionality, I would say that the provisions of this bill fall into 
the "gray zone" between being clearly constitutional and clearly 
unconstitutional. Under the United States Constitution, these 
limitations on out-of-state procurements and hiring would 
probably be upheld. However, given the flexibility and unpre­
dictability of an equal protection analysis under the Alaska 
Constitution, I think there is a significant likelihood that 
these kinds of limitations would be struck down by our Alaska 
Supreme Court. That outcome is far from certain, however, and I 
do not mean to suggest that legislation along the lines of this 
bill should not be adopted by the legislature simply because of 
the chance that they would be later struck down.

With respect to the more technical aspects of the bill, 
there are some potential problems as the bill is presently 
drafted. For instance, the limitation on out-of-state solicita­
tion in sec. 2 of the bill fits awkwardly with present provisions 
in the state's procurement code regarding contractors' lists.V AS 36.30.050 permits anyone who holds a valid Alaska business 
license to be placed on contractors' lists maintained by the 
Department of Administration. Under AS 36.30.130(a)(3) and 
AS 36.30.210(c), notices of invitations to bid or requests for 
proposals, respectively, are to be mailed to "all active

S T E V E  C O W  P E R ,

P.O. BOX K -S TA TE  
JUNEAU. ALASKA 9981 
PHONE: (907) 465-3600

03-C32LH



The Honorable Fran Ulmer March 9, 1988
Alaska State Affairs Committee Page 2

prospective contractors on the appropriate list maintained under 
AS 36 30.050." Thus, out-of-state contractors on such a list 
would be entitled to notice of a proposed contract. This incon­
sistency between existing statutes and the proposed bill should 
be addressed.

Also, although the requirement can probably be inferred 
from the purpose of the bill, there is no "active" requirement in 
s . 2 that agencies actually solicit in-state before the chief 
p ocurement officer makes one of the specified findings prior to 
an out-of-state solicitation. Another problem is that the defi­
nition of "solicitation" in sec. 2 of the bill (page 2, line 8) 
provides a definition for a term which is used only in the title 
of the section and not in the body of the section (i.e. the sub­
stantive portion) of the statute.^ As presently drafted, the
operative word in the statute itself is "solicit". Finally, the
definition as proposed underscores the need to mesh the provi­
sions of this bill with the existing provisions in the procure­
ment code dealing with contractors' lists. An out-of-state 
contractor who has placed his name on a contractors' list could 
assert that the limitations of this section to not apply to him  ̂
since, by getting on a contractors' list, he can be considered to 
be a person who has requested the invitation or request.

Section 3 of the bill would amend provisions of the
state's personnel code, rather than the procurement code, so the
contractors' lists problems that I mentioned with respect to 
sec. 2 do not arise. Unlike sec. 2, this provision does use the 
term "solicitation" (as well as the term "solicit"), but does not 
provide a definition of either term. A definition of either, or 
both, terms would certainly be desirable from a legal point of 
view. Also alternate approach to limiting out-of-state solicita­
tion might be to place a limitation on the hiring of non-resi­
dents for a certain period of time after a position becomes 
vacant. "Hiring" is obviously a much easier term to define than 
"solicit".

In addition to the constitutional and technical 
problems that I have identified above, I also have some practical 
concerns regarding the manner in which the bill would affect 
agency operations. For instance, there are times when the 
Department of Law needs to procure the services of outside 
counsel to assist or represent it in a matter which is pending 
outside the State of Alaska (e.g. pipeline tariff proceedings 
before the Federal Energy Regulatory Commission in Washington, 
D.C. or appearance before a bankruptcy court in another state on 
behalf of a state agency/creditor). In these kinds of situa­
tions, it would not make much sense to pursue legal



The Honorable Fran Ulmer
Alaska State Affairs Committee

March 9, 1988
Page 3

representation within Alaska. However, because of the limita­
tions proposed in sec. 2, we may have to go through the process 
of soliciting in-state before we could seek the proposals of 
out-of-state law firms.

With respect to the limitations of sec. 3 regarding 
out-of-state hiring, in virtually all hiring decisions of the 
Department of Law this would present no particular difficulty. 
In recent years, there has been a sufficient pool of in-state 
attorney applicants such that the hiring of non-Alaskan appli­
cants has become extremely rare. However, our experience has 
shown that there is not a sufficient pool of qualified minority 
attorney applicants in the state to permit us to actively pursue 
affirmative action objectives of the department and the adminis­
tration. I am concerned that sec. 3 would make it very difficult 
for us to find and hire qualified minority attorneys in the 
Department of Law.

If you or members of your committee have any questions, 
please do not hesitate to contact me.

Sincerely yours,

GRACE BERG SCHAIBLE 
ATTORNEXl GENERAL /*\

m . Q -
By: j

Ronald W. Lorensen 
Deputy Attorney General

RWL/lg

cc: Representative Drue Pearce
Bob Evans, Legislative Liaison, Office of the Governor 
Art Peterson, Assistant Attorney General, Juneau AGO 
Dick Pegues, Director, Administrative Services Section, 
Department of Law
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LEGISLATIVE AFFAIRS AGENCY

FEB 1 t) 198;

M E M O R A N D U M February 15, 1988

P O U C H Y  STATE CAPITOE 
JU N E A U  At.AS«.A 9QB I  t

•507 iti 3800

SUBJECT:

TO:

FROM:

Sectional analysis of HB 450

Representative Drue Pearce

Theresa L. Bannister^ 
Legislative Counsel

You have requested a sectional analysis of the above de­
scribed bill.

As a preliminary matter, note that a sectional analysis or 
summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best 
statement of its contents.

Section 1 provides certain findings for the bill.

Section 2.

Sec. 36.30.875(a) prohibits a state agency from soliciting 
outside the state for a contract unless the specified pro­
curement officer makes a particular written finding.

Sec. 36.30.875(b) defines the terms for the section.

Section 3.

Sec. 39.25.165(a) prohibits a state agency from soliciting 
outside the state for an employee unless the personnel offi­
cer makes a written determination that after six months of 
solicitation in the state the agency hasn't been able to 
find a qualified individual for the position.

Sec. 39.25.165(b) defines the terms for the section.

TLB:gc 
WKG1:086
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IIEPAIKTMENT OF REVEINIE
OFFICE OF THE COMMISSIONER

March 17, 1988

The Honorable Fran Ulmer 
Chai r
House S t a t e  A f f a i r s  Committee 
Alaska S t a t e  L e g i s l a t u r e  
P.O. Box V 
Juneau,  AK 99811

Dear R ep r e s en t a t i v e  Ulmer:

I would l ik e  to c a l l  your a t t e n t i o n  to  the e f f e c t s  of HB 450, "An Act 
r e l a t i n g  to o u t - o f - s t a t e  s o l i c i t a t i o n  f o r  s t a t e  c o n t r a c t s  and s t a t e  
employees ,"  on the Department of Revenue. The b i l l  would s i g n i f i c a n t l y  
a f f e c t  numerous a r e a s  of the Depar tment 's  c o n t r a c t i n g  fr r p r o f e s s i o n a l  
s e r v i c e s  and, in  the case of the T rea su ry  D iv i s io n ,  the rec ru i tmen t  of 
c e r t a i n  p e r sonne l .

Enclosed i s  a l i s t  of c e r t a i n  Department p r o f e s s i o n a l  s e r v i c e s  
c o n t r a c t s .  They predominantly invo lve o u t - o f - s t a t e  f i rm s .  C e r t a in  
s e r v i c e s—such as  pet ro leum economic c o n s u l t i n g ,  inves tment management, 
inves tment  performance e v a l u a t i o n ,  s e c u r i t i e s  cus tody ,  bond t r u s t e e ,  bond 
counse l ,  inves tment coun se l ,  and f i n a n c i a l  a d v i s o r—are  e i t h e r  a v a i l a b l e  
only from o u t - o f - s t a t e  f i rm s ,  o r  a v a i l a b l e  from such few i n - s t a t e  f i rms 
o r  i n - s t a t e  f i rms of t ru e  p r o f e s s i o n a l  competence, t i ia t  s o l i c i t a t i o n s  
only i n - s t a t e  would r e s u l t  i n  e i t h e r  no p roposa l s  o r  p rov i s i on  of 
markedly i n f e r i o r  s e r v i c e s .  Moreover, most of the se  s e r v i c e s  invo lve 
que s t io n s  of s i g n i f i c a n t  f i n a n c i a l  concern to the S t a t e .  I do not 
b e l i ev e  a p p l i c a b i l i t y  of t h i s  l e g i s l a t i o n  to most Department of Revenue 
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  would be in the bes t  i n t e r e s t  of the 
S t a t e .

I  a l s o  am concerned t h a t  the r e s t r i c t i o n s  on o u t - o f - s t a t e  
s o l i c i t a t i o n  of personne l  would be a severe  handicap to the r e c ru i tm en t  
of q u a l i f i e d  s t a t e  investment o f f i c e r s  by the T rea su ry .  The pool of such 
e x p e r t i s e  in Alaska i s  q u i t e  l im i t e d .  Aside from personnel  on Treasu ry  
s t a f f ,  t h e r e  a r e  only fou r  persons in Alaska who a r e  fe l lows of the 
F i n a n c i a l  Ana lys t s  F e d e ra t i o n .  Such membership i s  one of the q u a l i f i c a ­
t i o n s  f o r  c e r t a i n  inves tment  o f f i c e r  p o s i t i o n s .  Inves tment o f f i c e r s  
probably  have a g r e a t e r  e f f e c t  on the S t a t e ' s  bottom l i n e  than any o th e r  
p o s i t i o n s  in  government. I do not be l i ev e  a p p l i c a b i l i t y  of the 
l e g i s l a t i o n  to such p o s i t i o n s  would be in the  S t a t e ' s  bes t  i n t e r e s t s .

STEVE COWPER, GOVERNOR

POUCHS
JUNEAU, ALASKA 99311 
PHONE: 19071 465-2300

04-D2LH



The Honorable Fran Ulmer 
March 17, 1988 
Page 2

I would a p p r e c i a t e  any c o n s i d e r a t i o n  you and your committee could 
g ive  to the se  concerns du r ing  your d e l i b e r a t i o n s  on HB 450.

HM/MB/gb
88-78

/Hugh' Malone 
j Commissioner of Revenue

Enclosure



Department of llevenup 0\  ̂ 7
Professional Serv ices  Contracts 

•l.munry 1, 1987 through November 1?, 1 ‘Jt!/

Authority Selected Vendor, i

Code Pro je c t  Descr ip t ion
To

Negotiate
lo ca t ion ,  and 
Period of Performance

Oate
Awarded

Contract
Amount Reason for S e le c t io n

5003 To Implement an automated Treasury 
accounting , cash, and Investment 
management Information system

85- 0435 AOS Associates 
Calabasas, CA 
11/1/85-12/31/87

7/87
amended

199,350 o r ig in a l ly  awarded by 
com petit ive  bid -  no 
1n-state response; 
amendment extended period 
of performance

6330 To provide management, safekeeping, 
c lea ran ce ,  and reporting services 
for a p o r t fo l io  of marketable 
s e cu r i t i e s  denominated In foreign 
cu r ren c ies  or Eurodollars

04 0327A Cit ibank, H.A. 
New Cas t le ,  0E 
7/1/86-10/31/87

1/87
amended

3,176,666 o r ig in a l ly  awarded by 
com petit ive  bid - no 
1n-state  response; 
amendment extended 
period of performance

6720 f in a n c ia l  advisor services  re lating  
to the au thoriza tion ,  Issuance, and 
sa le  of tax-exempt revenue bonds or 
a n t i c ip a t io n  notes by AK Med. fac .

84-0595 Foster and Marshall 
S ea tt le ,  WA 
4/1/84-4/1/88

5/87
amended

250,000 o r ig in a l ly  awarded by 
com petit ive  b id -  no 
1n-state response; 
amendment extended period 
of performance

5010 To obtain se rv ices  of professional 
c o l l e c t i o n  agency to pursue monies 
owed by non-res 1 dents

85-0326 Financia l C o l le c t io n  
Agencies 
Devon, PA 
9/10/85-12/31/87

9/07
amended

50,000 o r ig in a l ly  awarded by 
com petit ive  bid 
requiring outside 
con tra c to r ;  amendment 
extended period of 
performance

6330 To re ta in  the se rv ices  of an 
Equity  Investment Manager for an 
I n i t i a l  5100 m il l ion  of PEK5 and 
TUS funds

84 -0602 Fred Alger Management 
New York, NY 
6/7/84 5/1/88

9/87
amended

3,061,000 sole source per findings 
of previous sparch 
con tra c t  ( ATN 84-0265); 
amendment extended period 
of performance



Department of Revenue 
Professional Service? Contracts 

January 1, 1987 through November 12, 19(17 
ContInued

Code P ro je c t  Descr ip t ion

Authority  Se le cted  Vendor,
To Lo ca t ion ,  and Date Contract

Negotiate Period of Performance Awarded Amount

5950 To re ta in  an economist to serve on 88-0103
panel of 3 to review economic aspects 
of tax assessments disputed by the 
o i l  Industry

5950 To re ta in  an economist to serve on 83-0102
panel of 3 to review economic aspects 
of tax assessments disputed by the 
o 11 Industry

Tan:er Economic 8/87 30,003
Associates
New York, NY
8/1/87-9/1/87

Dr. Arlon Tusslng 8/87 30,000
S e a t t le ,  WA
8/1/87-9/1/87

561-50 To develop a Western In ters ta te  
Clearinghouse for ch i ld  support 
enforcement

87-0186 Urban In s t i tu t e  4/87
Washington, D.C. 
4/1/87-9/30/88

139,709

6330 To provide management, safekeeping, 
c lea ran ce ,  and reporting services  
for a p o r t fo l io  of marketable 
s e cu r i t i e s  denominated 1n foreign 
cu r ren c ie s  or Eurodollars for 
PERS and T11S

04-0327A Morgan Guaranty 
and Trust 
London, England 
7/1/86-10/31/87

1/87
amended

3,176,666

Reason for Se le ct ion

sole source

s c ’ ) source

competit ive  bid

o r ig in a l ly  awarded by 
competit ive  bid; 
amendment extended 
period of performance



Department of Revenue 
Professional Serv ices  Contracts 

January 1, 1907 through November 12, 1987 
ContInued

Code P ro je c t  Description

Authority  Se le cted  Vendor,
To Lo ca t ion ,  and Date

Negotiate Period of Performance Awarded

5950 To re ta in  an economist to review 
economic aspects of s tate  tax 
assessments disputed by the o i l  
Industry

88-0104 Dr. John Gault
Geneva, Switzerland 
3/1/07-9/1/87

8/87

6330 t 0 provide f inancia l advice to the 05-0145
s ta te  bond committee for s tru c tu re  
and sale of general ob ligation bonds, 
guaranteed, and International A irport  
revenue bonds

Government Finance 
Associates  
P rinceton, NJ 
10/29/84-11/27/87

11/87
amended

6330 To re ta in  the services  of an Equity 
Investment Manager for an I n i t ia l  
$100 m il l ion  of PERS and TRS funds

84-0603 Invesco Capital 
Management 
A tlan f a, GA 
6/7/84-5/1/80

9/87
amended

6330 To re ta in  the services  of an Equity  84-0601 
Investment Manager for an I n i t i a l  
$100 m il l io n  of PERS and TRS funds

Lehman Management
Company
Hew York, NY
6/7/84-5/1/88

9/87
amended

5420 To a s s is t  1n the development of
assessment Inventory and evaluations 
of o i l  and gas properties for 
s ta te  taxation

86-0134 Pritchard  t, Abbott 9/87
Fort  Worth, TX amended
7/1/85-6/30/80

Contract
Amount Reason for Se le ct ion

30,000

400,000

2,844,000

4,248,000

85,000
annually

sole source

o r ig in a l ly  awarded by 
competit ive  bid; 
amendment extended 
period of performance

sole source per findings 
of previous search 
con tra c t  (ATN 84-0265); 
amendment extended period 
of performance

sole source pe' findings 
of previous search 
con tra c t  (ATN 84-0265); 
amendment extended period 
of performance

sole source due to nature 
of se rv ices  and time 
a v a i la b i l i t y ;  amendment 
extended period of 
performance
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February 17, 1988

MAKE IT ALASKAN, INC.
3202 Spenard Road, Suite 200 

P.O. Box 9300!
Anchorage, Alaska 99509-3001

(907)258-2878 FEB 1 » 1?:

Rep. Drue Pearce 

Post Office Box V 

Juneau, Alaska 99811

Dear Rep. Pearce:

Make It Alaskan, Inc., supports and encourages the passage 

into legislation of House Bill 450, an act relating to 

out-of-state solicitation for state contracts and state 

employees.

Considering Alaska's current economic condition and the high 

rate of unemployment, it is now r~~e important than ever to 

take positive steps to ensure the. , whenever possible, Alaskans 

and Alaskan firms are given the maximum opportunity to partici­

pate in the economic recovery and development of the state.

The vitality generated by employed and contributing citizens 

and businesses in the state of Alaska will provide an energy 

and source of pride in state and community that promises to surpass 

even the financial benefit.

House Bill 450 gives Alaskan residents and Alaskan businesses 

the advantage of being asked first. Make It Alaskan, Inc., 

firmly believes that the state SHOULD ask Alaskans first; now, 

in these difficult times, and always.

Please consider this a statement of support and we will help 

in any way possible to assure passage in the Legislature this 

year. Let me know what we can do.

Kindest personal regards,

P. David Choquette 

President

Make It Alaskan, Inc.
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POSITION PAPER 

HB 450

PERSONNEL

Section 3 of this bill adds a new section to AS 39.25. The new section 

prohibits a State agency from soliciting outside the state for exempt and 

partially-exempt positions in State service. An exception to this prohibition 

exists if the personnel officer certifies that the hiring agency has been 

unable, after six months of in-state solicitation, to find a qualified person 

for the position.

Paragraph (b)(1) of Section 3 defines Personnel Officer for State agencies in 

the Executive Branch to be the Commissioner of Administration.

Paragraph (b)(2) of Section 3 limits the coverage of the bill to exempt cr

partially-exempt positions which are not elected positions or positions in the

Judicial Branch.

Analysis

Positions which are included in the exempt and partially-exempt service are

listed in AS 39.25.110 and 39.25.120 respectively. Among the positions

statutorily defined as exempt are physicians licensed to practice in this 

state and employed by the Division of Mental Health and Developmental 

Disabilities (AS 39.25.110(13)). These positions, classified as medical 

officers in the State's system, are highly technical positions which have 

historically been difficult to fill. A requirement that the State solicit 

unsuccessfully in-state for six months before soliciting out-of-state for 

these positions could result in a severe shortage of medical officers at 

Alaska Psychiatric Institute and a concomitant loss of primary medical care to 

] residents. We recommend that medical officers be excluded from the provisions 

I of this chapter by changing the bills definition of position as follows:

"position" is limited to positions listed in 39.25.110 and 39.25.120, 

except a position found in 39.25.110(1), (2) and (13).

Position

Oppose as currently drafted. Support with recommended change.

u u u  o l / a
liana DeSimone, Director Date

Division of Personnel

:____________________

Cefllmissioner John M. Andrews Date

Department of Administration
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