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PROCEDURE FOR PROMULGATING REGULATIONS:

|. PUBLIC NOTICE

1, ? days before t e ?dognon amendment, or repeal of a
regulation, notice

a uhlished in the newspaper of general circulation,

& R]al'eg to every ersorﬁJ velhoﬁ g?ﬂeda1 a  request,

¢) mailed to the commissioner, _ _

d nwaWed to interested persons (when appropriate in the
judgement of the a?encyy _

e) furnished fo thie Department of Law with a cop} of the
proposed regulation,

furnjshed to all incumbent legislators and the LAA
_ §5 _furnished to t the standlng committee of each house have
{HFIS Iction over the subject matter, together with a copyof
e propased regulatiop,

h) furnishéd to the staff of the Administrative

Regulation Review Committee.

g. Failure to mail notice does not invalidate an action taken
y an agency.

4, Notice shall include:

a statement oﬁ time, place and nature of proceedings
for a opuon of regula hon
b}o re erence to the authority under which the regulation

IS pro
¢) informative summary of the proposed subject of

action
fiscal note if the regulation would require increased
appro riat o S by the state.

On the date desi nateq |?

h ortunity to presen
oploﬁfl ag%ncy

6, An |nHerested person Wag %etn|on for ado t|on or repeal
of a regulation. Agency ha ays etition in
writing~or schedule “the matter for pu I|c earlng

|I. SUBMISSION TO THE DEPARTMENT OF LAW

§ notice he agency sh?II ?lve

tements in writing, “(orally Ts

1. De arnnent of Lav/ frepares a written statement of approval
or di saEprova after each regulation has been reviewed in
order determine:

OO

Its clarity,

its, Iegal|t
eX|ste ce of statutory authority,
compliance’ with drafting manual.



[11. SUBMISSION TO THE LIEUTENANT GOVERNOR

1. quuy shaH,squitto the HFutenant gov?rnorfor filin
a certified original and one duplicate copy of every
regulation ado%ted (with three ‘exceptions).

2. Lieutenant governor may not accept a regulation which is
not accompanied by written”statement of Department of Law's
approval.

?. rieutenant ?overnor shall supply a set of she AAC to eac
ocal government unit.

. Aregulation becomes effective on the 30th day after she
ﬁate of gts %|?|ng %y the {|eucenanr governor. y
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Alaska State Senate

PO.Box V Senate Finance Committee
Juneau, AK 99811 State Affairs Committee
Phone: (907) 465-2444 Vice-Chair, Rules Committee

465-3862/4654923 Chair, Administrative Regulation Review

William L. Hensley

MEMORANDUM June 17, 1987

lo: Sen Faiks, President
Rep. Grussendorf, Speaker

Rep. Sund, Vice Chairmen
Sen. Sturgulewski, Member
Sen. Szymanski, Member
Rep. Hoffman, Member

Rep. Hanley, Member

From: Sen. Hensley, Chairman
Administrative Regulation Review Committee

Re: Consideration of committee"s function and activities.

Since the A.L.1.V.E. decision by the Alaska Supreme Court,
the legislature has tried to re-assert a legislative veto power
over administration regulations through proposed constitutional
amendments. The Tailure of these proposals lead me to believe
that we should seek other ways to attain a proper and more
determinative oversight role for the committee and the
legislature as a whole. It is in this regard that 1 would
appreciate your review of the attached material.

The report is a brief summary of what other states® laws and
court decisions have done with legislative overview of

administrative regulatory actions. It offers an iInstructive
survey of how the separation of powers question 1is handled for
contending jurisdictional interests across the nation. It also

shows there is no preferred manner in which the legislative and
executive entities exert co.itrol over rule making and regulatory
powers delegated to the bureaucrasy. Rather, there is a variety
of approaches and corresponding court historys.

I present this report to you for discussion about what the
committee should do to achieve a more productive and useful
function. Should we s”ek selective veto powers? Fxpressly
delegate the veto powers to the governor, It. governor or an
independent committee? Seek agency burden of proof in a judicial
setting9 | hope you will give some consideration to these and
the other examples in the report.

The special session offers a convenient time to share our
thoughts on the committee"s future goals, objectives, and
activities.



Alternative Approaches to Oversee

Administrative Regulatory Activites

A Report
for
Senator William L. Hensley, Chairman

Administrative Regulation
Review Committee

By

Kathy Hathaway

June 19, 1987
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BACKGROUND
Ai. HISTORY OF LEGISLATIVE VETO OF REGULATIONS IN ALASKA.

1975 Administrative Regulation Review Committee
approved by legislature with power to review
regulations and recommend annulment under AS
44.62.320.

1977 Legislature passed AS 46.03.758, authorizing DEC
to prepare a schedule of penalties for oil
spills — several oil suppliers strongly opposed
resulting regulation.  The Regulation Review
Committee's recommendation of annulment and the
probable success of an anticipated annulling
resolution by the legislature caused the
Governor to exempt discharges of 5,000 harrels.1

Neslin.
the uard|
Age

t
e by powerul Iegls r
(Footnote Co



1978 Legislature added power of suspension to the
Regulation  Review  Committee. Requires —an
affirmative vote by two-thirds of committee
members to suspend effectiveness of interim
requlations until 30 days after legislature
reconvenes.

1980 The Alaska Supreme Court in State v. A.L.I.V.E.
VOLUNTARY  held that the ability of the
legislature to annul regulations by concurrent
resolution was unconstitutional.2 (See Appendix
1 for a copy of the decision).

A.L.LLV.E., a political action committee for the
Teamsters' Union, had sued the state, alleging
that the Department of Revenue's denial of a

(Footnote Contlnuedg
paroch|al inl—est and b% influential |nterest grou'ﬁ)
acti contrar'y to t%gpu lic |nterest ecause of the
In al nature rocess and the ten enc)( Bf
afﬁn_mes to accee to committee reque?s abuse wi e
? ficult to detect or remed%/ ativ e vetoes also
ac|l|ta(§e _qver-ipvolvement g lat In tpe
darly  administration of agenc ror an ow the
g‘r%mmlttge. . .ﬁo narrow the scope 0 nC}/n cretion.
1S SU ver,t% the rBore rep resen ative B for at t(iry
grocess,,wn its burlt- |n checks and balance maJ Y,
r¥ avmdmg the % vernor's veto, legislative vetoes reauce
\eegisgl%\{ﬁrreo'r's thority and bargaining power with the

1980§A|a8ka v. A.L.I.V.E. VOLUNTARY. Alaska, 606 P.2d 769



1980

1982

permit to conduct lotteries was wrongful, partly
because the denial was based on a regulation
which had been nullified by the legislature.
The Court held that legislative annulment of a
regulation by concurrent resolution violated

Article 1 of Alaska's Constitution, which
requires the governor ~o0 have the opportunity to
veto any bill before it becomes lav;., ". . .the

annulment provisions... permit the legislature to
void administrative regulations which are in
effect.  Such regulations are lav/s in every
meaningful sense, and annulling any one of them
effects a change m the law." S

Constitutional Amendment to allow legislature to
annul  regulations by concurrent resolution
defeated by voters in general election.,

Legislature amended Regulation Review Committee
powers to allow suspension of regulations with a
committee resolution (rather than a committee
report). Legislative intent stated that "It is
the intent. . .that [suspension powers] be
granted to . . .prevent the public suffering

at 717,



harm Dbefore the full legislature has the
opportunity to annul the regulation by law.

1984 Constitutional Amendment to allow legislature to
annul regulations by concurrent resolution
defeated by voters in general election.

1986 Constitutional-Amendment to allow legislature to
annul regulations by concurrent resolution
defeated by voters in general election.

B. OTHER LEGISLATIVE OVERSIGHT FUNCTIONS IN ALASKA.

Legislative Budget and Auditd — A permanent interim
committee of the legislature whose powers include the
power to "reviewand approved proposed changes to agency
authorized budgets as provided in the Executive Budget Act
(AS 37.07)"5 Under the Executive Budget Act, the
Legislative Budget and Audit Committee can delay a revised
program for 45 days, after which time the governor can
commence with that activity. "

AS 24.20.151 et seq.
AS 24.20.201 (5).
6AS 37.07.080(h)(2)



Legislative Council ! — A permanent interim committee
and service agency of the legislature whose powers include
the power to "execute a program for the oversight of the
administration and construction of laws by state agencies
and the courts through regulations, opinions &rulings.""
The Legislative Council is also specifically authorized in
the Constitution to "perform duties as providedby the
Iegislature."9 The Legislative Council is also required
to annually examine regulations and court opinions to
determine whether they properly implement legislative
purposes or whether they indicate unclear statutes. The
Council is required to submit an annual report to the
legislature.10

Legislative Auditll — A permanent staff agency
responsible to the Legislative Budget and Audit Committee.
Among other duties, Legislative Audit is required to
perform performance post-audits of any agency at the
request of the Legislative Budget and Audit Committee.12

AS 24.20.010 et seq.
8AS 24.20.061(C).
9Article I, section 12.
10AS 24.20.065.

LLAS 24.20.241 et seq.
12AS 24.20.271(3).



Code Revision Commissionl3 — A permanent commission

of the legislature which is required to examine statutes
to discover defects in lav/, review and consider proposed
changes recommended by the American Law Institute, the
National Conference of Commissioners on Uniform State
Laws, etc., and to submit reports and recommendations to
the Legislative Council.

Ombudsmanl® — An office created in the legislative
branch  which has jurisdiction to investigate the
administrative acts of agencies.15 The Ombudsman s
required to report opinion and recommendations to the
agency, and then to present the report to the governor,
legislature, grand jury, and/or the public.

C. SEPARATION OF POWERS ISSUES.

Any attempt by a legislature to exert influence over
the regulatory process raises a major constitutional
issue: Does the attempt constitute a violation of the
separation of powers doctrine? This issue is resolved by
asking v/hether the legislature is trespassing on the

13AS 24.20.075 et seq.
14AS 24.55.010 et seq.
15AS 24.55.100.



authority of the executive branch, and whether the attempt
involves an improper delegation of legislative authority
(1.e. a delegation of the power of the legislature as a
whole to a legislative committee).

The Alaska Supreme Court has held that Alaska
recognizes the separation of powers doctrine. *® In
Dradner. the legislature, by statute, attempted to require
legislative confirmation of executive officers below the
level of department head. In finding that action a
violation of the separation of powers doctrine, the court
found that the appointment of executive officers was an
executive function and stated:  "In our view, the
separation of powers doctrine requires that the blending
of governmental powers will not be inferred in the absence
of an express constitutional provision." In Bradner. the
Court first asked the threshold question of whether the
appointment of executive officers is a legislative or
executive function.

In A.L.I.V.E.. the Alaska Supreme Court held that

the legislature cannot exercise its legislative power
without following the enactment provisions of the

*®Bradner v. Hammond. Alaska, 553 P.2d » 5 (1976).



constitution. (passage by requisite majority of each

house; opportunity of governor to veto Dbill; three
readings of a bill, on three separate days, etc.)

The central question in determining whether an action
constitutes a violation of the separation of powers
doctrine appears to be whether or not the act would be
considered a "legislative" act, requiring the governor to
have an opportunity of vetoing v..e act.

The A.L.ILV.E. opinion clearly states that the
majority of the Court (Chief Justice Boochever and Justice
Connor dissented) considers an annulment of a regulation
an exercise of legislative power, and an invalid exercise
unless the annulment is achieved through a bill which is
subject to the governor's veto. However, the majority
opinion does not clarify what other sort of legislative
oversight in  the regulatory  process  would  be
constitutionally valid. ** In particular, the A.L.I.V.E.

171d. at 772.
B a1t

ough it does seem clear that the Court: would have
|dere(s the delegation of an_nuiment aut%or,lty to an
endent a ean 0 be constltutlonalley valid. we may
e that the [egislature has the POW r to establish an
Eendent ag,enc which WOlHd have the power to dis approve of
y_reg(ljjla lon Since the flgency would he a part of the
utive egartment the articlé |7 constraints on
slative action would not govern its functions." Id at



decision does not clarify the constitutionality of AS
24.20.225 (the authority of the Administrative Regulation
Review Committee to suspend regulations), nor forms of
limited legislative vetoes which have been valid in other
states.

In some cases decided by other states subsequent to
the A.L.I.V.E. decision, there has been some cautious
acceptance of a selective legislative veto; a veto of
either regulations or other executive branch actions by
concurrent resolution, or in some cases by committee
action. 1 In other cases, such as the two Kentucky
decisions discussed below, there have been allusions to
possible gaps in the usual inability of the legislature to
veto executive actions.

, 1gs(fe,NewJere . Pennsylvania, and Virginia cases
discussed in text below,



SURVEY OF ALTERNATIVE APPROACHES IN OTHER STATES,

Following is a survey of approaches to the regulatory
control or annulment in other states as well as a
discussion of court opinions dealing with  those
approaches.

A. Action By Legislative Committee:
A.l. Veto budget decisions: Invalid in Kentucky.

The Kentucky Supreme Court has held that the power
given to the Legislative Research Commission to veto
executive decisions concerning the administration of the
budget was considered executive in nature and not the
subject of proper delegation by the General Assembly.20
However, in that case, the court emphasized the fact that
Kentucky's Constitution has an express separation of
powers provision (which Alaska's Constitution does not).
In addition, Kentucky's Legislative Research Commission
was authorized to “. . .conduct while the General Assembly
is not in session, any and all business of the legislative

20Legg8islative Research Com'm v. Brown. Ky, 664 S.W.
2d 907 (1984) .

10 -



department of government, except for the passage of
legislation, which could be conducted. . .if the General
Assembly was in session." (A much broader statute that
has been attempted in Alaska).

A.2. Disapprove requlations: Invalid in West Virginia,
New Hampshire.

In West Virginia, the Court struck down an attempt by
the legislature to allow a review committee to disapprove
regulations holding that the legislature cannot disapprove
or amend regulations unless by legislative enactment.2l
In New Hampshire, the Supreme Court issued an advisory
opinion that a proposed statute which would allow
committees of the legislature to disapprove rules was
unconstitutional.??

A 3. Approval ~ of  Department  of  Administration
regulations: Valid in Kansas.

In a challenge to the State Finance Council (which is
made up of the governor ind eight legislators and which

21Barker v. Machm, W.va., 279 S.E.2d 622 (1981).
220pinion of the Justices. N.H. 431 A.2d 733 (1981).



has authority over the Department of Administration:
fixing compensation, approving regulations, etc.)/ the
Kansas  Supreme Court held the council's authority
constitutional, holding that a strict application of
separation of powers doctrine was not appropriate in the
modern context of complex state government operations.
(Case contained in Appendix 2). It might be noteworthy
that the jurisdiction of the Kansas State Finance Council
is limited to the Department of Administration, and that
possible interference by the legislature with executive
functions are also limited to that department,

A.4. Suspension of Requlations by Legislative Committee:

There is statutory authority for a legislative
committee to suspend regulations in Alaska, Alabama,
Connecticut, [Illinois Minnesota, Nebraska, Nevada, and
South Dakota. 24

23
h B 219 Kan. 2 247 P.2d 7
(1975) Schneider v. Bennett. 9 Kan. 285, d 786

24Ph|||p P.. Fncgke The Const| utlonaIH%
I% Islative Committee Sus ension. of Administrative Rules
T(lg (‘5ase of Minnesota. = 70 Minnesota Law Review 1237



In Alaska, AS 24.20.445 authorizes the Administrative
Regulation Review Committee to suspend the "effectiveness
of the adoption of or amendment to a regulation adopted
after adjournment of the previous regular session of the
legislature, until 30 days after the legislature
reconvenes."  The statute allows suspension with an
affirmative vote of two-thirds of the committee members,
and once a resolution to that effect is filed with the
lieutenant governor. The committee has not attempted to
suspend regulations to this time.

Since the procedure authorized in the Alaska statutes
does not involve an actual annulment of a regulation
without giving the governor the opportunity to veto, AS
24.20.445 skirts the major problem the Court pointed to in
the A.L.I.V.E. case; the violation of Article Il of the
Constitution. Under A.L.I.V.E. annulment of a regulation
is a "legislative" action, requiring passage by bcth
bodies and the opportunity for the governor to veto.

The question is whether the Court would also find a
suspension of a regulation Dby the Regulation Review
Committee a "legislative" action, having the effect of
law. If the suspension was considered a "legislative"
action then any action by the committee would be an
unconstitutional violation of the separation of powers.
On one side it could be said that suspension is not a
legislative action; it does not have the force and effect

- 13 -



of law since it is only temporary.  Onthe other side it
could be said that suspension is worse than annulment
since it leaves agencies in regulatory limbo until the
legislature convenes; and thus, in effect, suspension does
have the force of law. From previous court decisions, it
is not clear how the court would rule on this issue.

B. Annulment authority in independent agency.
B.I. Statutory authority in California.

California passed legislation authorizing an Office
of Administrative Law (OAL) in 1980. The OAL is an
independent agency which has power to disapprove rules
subject to the governor's veto. "The OAL is the bhest
financed and the most active reviewing body in the states.
The legislature appropriated $1.4 million for the OAL's
first-year operating budget and another $2.1 million to
defer the compliance of state agencies. As of March,
1981, the OAL had a staff of 26, including seven
attorneys. . .During its first year of operation, July
1980 to June 1981, the OAL disapproved 27% of all proposed
rules. 1,25

2Neslin, 57 Washington Law Review 670.



B. 2. Mentioned as a constitutional alternative in the

A.L.I.V.E. decision.

In A.L.ILV.E.. the Court stated 1L . .we may assume
that the legislature has the power to establish an
independent agency which would have the power to
disapprove of agency regulations. Since the agency would
be a part of the executive department, the article I
constraints on legislative actions would not govern its
functions."26

C. Selective veto by legislature as a whole (no veto
power by governor):

C. 1. Veto of sentencing guidelines adopted by Sentencing
Commission:  Narrowly upheld by Pennsylvania Supreme
Court.

In a plurality opinion, the Pennsylvania Superior
Court held that legislative veto of sentencing guidelines
were constitutional. &’ (Case contained m Appendix 3).
Four justices joined in an opinion which held that the
General Assembly's rejection of the guidelines was not a

26A.L.1.V.E.. 606 P.2d 769, 777.
?"Com, v. Kuohal. Pa., 500 A.2d 1205 (1985).



violation of the separation of powers because it was not
an "exercise of legislative power". That opinion stressed
that the guidelines which were rejected were only proposed
and not permanent (thus the effect of rejection did not
have the force of law) , and also that the "legislative
power"™ was exercised when the enabling legislation was
passed ana gone to the governor - since the governor had
the opportunity to veto, there were no separation of
28

powers problems. (Four justices dissented, one justice

concurred 1in part, and dissented in part).

C. 2. Public Building Authority cannot build any project
not specifically passed bv General Assembly: Upheld in

Virginia.

28

The Alaska Supreme Court rejected a form of this
argument in A_L.I.V.E. where the legislature was arguing
that since the bill which authorized the legislature to
annul regulation by resolution was approved by the

governor, that freed the legislture ", . .0f the
constitutional restraints which would otherwise govern its
actions. In other words, by virtue of one enactment

approved by the governor, the legislature can free itself,
in certain instances, of the constitutional <constraints

that would otherwise govern its actions.”™ Of course, the
Pennsylvania General Assembly®"s legislation which included
a veto provision for sentencing guidelines is

distinguishable from, and much more narrowly drawn than
the Alaska Legislature®s legislation which authorized a
legislative veto for all regulations.



The Virginia Supreme Court held that the provision
in the Public Building Authority Act that the Authority
could not undertake any project not specifically included
in a bill passed by the General Assembly was- not a
violatiGn of the separation of powers.29 (Case contained
in Appendix 4). The Court cited the New Jersey case
(Enpurato) discussed below, and quoted an early Virginia
case (which- m turn quoted Story's Const.): 1L . .It is
not meant to affirm that they [the three departments of
government] must be kept wholly and entirely separate and
distinct, and have no common link or dependence. . .The
true meaning is that the whole power of one of these
departments should not be exercised by the same hands
which possess the whole power of either of the other
departments.

C.3. Building authority must obtain legislative approval
of projects over $100.000: Upheld in New Jersey.

See Enpurato, discussed in "C.4." below.

Baliles v. Mazur. Va, 297 S.E. 2d 695 (1982).

S
Winchester & Strasburg R.R v. Commonwealth.
106 Va 560 T 5o e S Y agh R 1068,

17



C.4. Building authority must obtain approval of presiding
officer of each house for every lease agreement with state
agency. Upheld m NewJersey.31

In Enpurato, the New Jersey Supreme Court held that
legislative veto provisions in the New Jersey Building
Authority Act were constitutional. %2 (Case contained in
Appendix 5). Under the Act, the Authority must obtain a
concurrent resolution of the legislature within 45 days of
the submission of a project whose estimated cost exceeds
$100,000 and also must have the approval of the presiding
officer of each house of the legislature of every lease
agreement between the Authority and a state agency. The
court stressed the limited nature of the veto power, the
fact that it is "only one part of the broader statutory

an clarifica |on of the limits impo
Generaf1 s em g another case deg cfe
Su reme ourt on e same enera

e
e
State o w Jerse rne.

Iyrne t?] ourPlheId t%at the Le Iatlve
which ha Pssed over the governg veto
the leglslature to veto |rtuallly every
y any state aé;engy was unconstitutiona

ne

e I
%e. court, mentione 0ssible Timits —on It
tating:  "Our holding "here does. not freclo
Ve vet? rovisions.  Where le glslatlv act]
ther a stat utor (fm IT]
between the branc an c actl
s,tanHaI oten aI H |n er ere Wit
unctions or ter statute

|
legislative veto can  pass consttutlona

2Enourato v. N.J. Building Auth.. N.J., 448 A.2d 449

(1982).



scheme ensuring fiscal prudence”™, that it offers "little
potential for interference with -executive functions or

alteration of the statute®s purpose.”

D. Sunset of requlations. Statutory authority 1in South

Dakota.

South Dakota statute SDCL 1-26B terminates the
authority of state agencies to promulgate regulations and
voids existing regulations on a schedule. The statute
also provides for interim legislative committees to review
each agencies”™ regulations during the interim preceding

the scheduled year for termination.

One possible version of sunsetting regulations which
was not used by any of the states surveyed might be to

authorize regulatory powers to an agency Tfor only a very

short term - for example until the next legislative
session; in effect, only authorizing an agency to
promulgate temporary regulations. During the next
legislative session, the legislature would be in a

position to either force the agency to 1issue regulations
more in line with legislative intent or extend the
authorization for the regulations for a longer period of

time.

19 -



E. Veto of regulation bv governor. Statutory authority in
lowa, Louisiana, Wyoming. Recommended by the Model State
Administrative Procedure Act (1981).33

Under the Alaska Administrative Procedure Act, the
Department  of Lav, has the authority to disapprove a
regulation  after  determining  its; ) legality,
constitutionality and consistency with other regulations;
2) the existence of statutory authority [note this allows
the Department of Law broad discretion of interpretation
of statutory limits] and the correctness of the required
citation of statutory authority following each section; 3)
its clarity, simplicity of expression, and absence of
possibility of misapplication; 4) compliance with the
drafting manual for administrative regulations.34

F.  Approval of regulation bv governor.  Statutory
authority in Hawaii, Indiana, Nebraska, Wyoming.30

Under  the Alaska Administrative Procedure Act, the
Lieutenant Governor files regulations.36 It should be

331d at 671, 679.
34AS 44.62.060(b)
>Neslm, 57 Washington Law Review 669, 671.



noted that the Lieutenant Governor has nc discretion to
approve regulations, other than he may not accept a
regulation for filing wunless it has a written statement
approving the regulation by the Department of Lav/.37

G.  Shift burden of proof of requlations validity in a
judicial review to the agency:

There is statutory authority to shift the burden of
proving a regulation's validity to an agency in lowa,
Louisiana, Wyoming.  This is also an option under the
Model State Administ ative Procedure Act (1981).38

The Model State Administrative Procedure Act (1981)
has a provision whereby an agency has burden of proof of
establishing the validity of a regulation upon judicial
review when a review committee files an objection on the
grounds of invalidity. This  reverses the usual
presumption of a rule's validity. ®°

37AS 44.62.060(C).

38Neslin at 681.

398ee Union Oil Co. v. Sta
(hl978 Where the c? urt a

resumpt |o of va
demo strat nva dlté/..
Prow es I a dicia

F al
egulation %¥ an fl

an actlon for dec
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A procedural vrule of the lowa Department of Social
Services was challenged on the basis that it violated the
purpose and intent of the Administrative Procedure Act.40
The lowa legislature®s administrative rules review
committee had objected to the rule, but the department
argued that the objection was ineffective because it did
not notify the agency of the objection as required by
statute (". . .objection must contain essential findings
and a brief elaboration of reasons.") The Court held that
while the . .skimpy objection lodged 1in this 1instance
and set out above only minimally passes muster", the
burden of proving the regulation®s validity passed to the
agency. In this case, the Couit held that the agency did

not meet its burden of proving the rules validity.

H. Limit agency jurisdiction:

The following quote is from an article on
alternatives to the legislative veto which are available
to Congress. These would be an option for states as well.
By utilizing any of the six possibilities listed below, a
legislature would avoid separation of powers problems

implicit in various forms of the legislative veto.

OSchmitt v. Jlowa Dept. Of Social Services. 263 N.W.
2d 739 (1978).



"A. . .major statutory technique for Congress to
limit the 1impact or effect the overturn of existing or
proposed rules to alter the jurisdiction of the issuing
federal agency:

a. by granting exemptions to the rulemaking
authority of the agency head?

b. by removing express areas from the regulatory
authority of the agency head?

C. by establishing moratoriums on certain
rulemaking?

d. by transferring jurisdiction from one agency to
another or from the federal agency to state authorities?

e. by providing for waivers for regulated
categories? and

f. by deregulating an area.

Such statutory instruments, occasionally used in
tandem with direct ove”>*ides or congressional preemption
of specific rui” ily have a broader impact than the

more focused revocation or preemption."41

I . Veto statute in budget bill.

41 . . B, .
Frederick M. Kaiser, "Congressional Action to
Overturn Agency Rules: Alternatives to the “Legislative
Veto"", Administrative Law Review 667, 674.



437,

In a recent decision, the Kentucky Supreme Court held
that the General Assembly had the authority to provide 1in
a budget bill for the suspension or modification of the
operation of a statute.42 (Case included 1in Appendix 6)
In Collins, the Court concluded that: "The budget, which
provides the revenue for the Commonwealth and which
determines how that revenue shall be spent, is
fundamentally a legislative matter. . .In a word, the
final action on the enactment or adoption of the budget 1is
a legislative matter."43 Thus, in Kentucky, there 1is an
indication that the legislature may have more valid
authority 1in annulling statutes and regulations dealing
with budgetary matters without violating the separation of

powers doctrine.

m. Constitutional considerations to various approaches to

regulatory control or annulment in other states.

Alternatives A and C Ilisted above - variations of
annulment or suspension of regulation by committee or a

limited legislative veto not subject to the governor-s

veto - are at risk to a successful constitutional
challenge. The Alaska Supreme Court has not clarified
42

Com. Ex Rel. Armstrong v. Collins. Ky., 709 S.W. 2d
441.

A3%k at 441.

24 -



what would be constitutionally invalid, other than
annulment of a regulation. In other states, there are
indications that some involvement by the legislature into
the executive branch®s actions might be acceptable -
particularly in the realm od the budget, and also if the

involvement is limited.

Alternatives B and D - | appear to be least

susceptible to a successful constitutional challenge, and

thus the safest alternatives. The Alaska Supreme Court
has stated in the A.L.I.V.E. decision that B - an
independent agency to annul regulations - would be
acceptable. D - sunsetting regulations - would appear
to be acceptable, since vregulatory authority does not
exist in agencies without authorization from the
legislature to begin with. E and F - approval or veto by
the governor - would appear to be acceptable, since the

separation of powers doctrine requires that that the
legislature cannot both make laws and administer them, and
the Supreme Court has said that an agency within the
executive branch would be acceptable. G - shifting che
burden of proof - appears to be acceptable, since the

legislature is not making the final decision of a

regulation®s validity, the court 1is. H - limiting an
agency®"s jurisdiction - is certainly acceptable, since
that is a function of the legislature. I - annulling a
statute or regulation in the budget bill - would appear

. 25 -



to be acceptable, since the governor 1is still given the

opportunity to veto the annulment through the 1line itenm

veto. However, this option would need to be analyzed
further to ascertain any conflicts with Alaska"s
requirements for legislation - the single subject rule,

etc.
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8. Admin)iasggative La* and Procedure

Power rantedb state constrtutronal
rovrsrons fTect at, un| stey are
|sapprove by egrs lature th In 60 ays
changes in the' law Zexecutrve order sh aI
ecome effective at a date thereafter to be
esignated by governor and that recommen-
dations made by a state local boundary
commission hecome effective 45 dags after
Fresentatron to the legislature unless vetoed
s 1.0t rule-making power, but, rather, pow-
er to cHange stattes, and, thiis, épressron
of such power i Constitution does not
carry anry |mpI|cat|0n that general adminis-
tratrve uIe makrn% is. meant to be forbrd
den. Con't art B oat 10812
9 C%n]strtuhtrcltnalltrw s:>>60d

ough legislature can delegate power
*) Mmake Eiawsgconértronazﬂ]}/ Le" con%rtron
MU' tc lawtul ant! may no contain a grant
"t power_to any branch of government to
function in a nfanner prohibited by Constl-
LiliMn; fact that legislature can”delegate
Iegrs Jatrve DOWers 10 ?thers who dare rot
oun con.-titutnnal provisions defining
the mrc mik<of legislation, does not mean
that Iegrs ature G, deIe?ate the same povi
er to It VIf and. In'the process, escape from
su.h constitutional constraints. under which
It mi<»t operate. Const art 2, § el %,

0 (%(r)]nstltuttonal l.aw 0d5$ I

. Though power to void. agen ula-
tions cangne 8xcrc aeﬁ by erthger ?Xgrsﬁgture
or ar[]enc&/ if Iegrslature exercrses stich

er i while acting as a le |sla

ture, It may not grant itself the power f
actas an a%ency onst, art 2, §§retsc|1,

Joseph K idor.ohuc, Asst. Ally Oen, Av-
E)%W&M tiroes, Ally. Gen, Juneau, for ap-

I lor excellent hr.Hiiex of lit* lepivl.iilve vein,
vre (iirin.inr, the Cunifol ol Irdrr.il Adnhrrrs*
IttHum h\ Cnntirv\ui»i2.it Jtriuliituui* j;iU om.
IUHINTS, 1om 1Lty 1. Rev. 5511 IDaJ N-wrtiin A
Keaton. CONQress .ina thr h&ﬁ) KWI Utmn o/
liuy sfjon/J |t£4 Litvr* dNonr

Hfn * 41 (M1 1. Rev M5 11U51). ,unit Wal-

I
{On fungrpv Slept IUil: A took 31 Ciing/cc-
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Joe P. Josephson, Josthson & Trickcy,
Inc., Anchorage, for apiiclice

Stephen M Ellis. Delaney, Wiles. Moore,
Hayes « Rellman. Inc.. Anchorage, for ami-
G curiae Alaska Legislative Council and

tAdmrnrstrattve Regulation Review Commit-

Before BOOOIKVER, C. J.. and RABI-
NOWITZ CONNOR, BURKE and MAT-
THEWS. )J.

OPINION

MATTHEWS, Justice.

AS 44,62 320(a) provides:

The legislature, by a concurrent resolu-
tion adopted by 4 vote of both houses,
may annul a régulation of an agency or
department.

Thrs statute encomP dtses a variant of what
has come to be called the legislative vein,:
The question n this case s whether this
device violates article 1| of the Alaska Con-
stitution.  We hold that 1t does

Chapter 15 of Title 5 of the Alaska Stat-
utes authorize* games of chance and skill to
be operated by permit holder* .Only cer-
tain kinds of “games, ("oingo, raffles and
lottertes, ce classics, dortr mushers’ contests,
fish derbies and cotests of skill") are al-
|owed 20nly ngnprofit organizations mar{ be
issued a permit and all”venues must be
devoted to "the; awarding of prizes to con-
testants or participants and to educational,
civic, public, charitable, patriotic or rell-
gious Uses,” 4 The Commissioner of Reve
e has been deleqated the authority  In
adopt rules and requlations "necessary to

thiinad COOtrUt t/l thr Executive. til cal 1. Rev
JHL (1'175)

2 AS 1)5 If. 100
3 AS U515 UO. 2UK15)

4. AS 05 IS 150

STATE V. AL.LV.E. VOLUNTARY

A'aska 771

CUc at. AlatLa. CO«P_2d 7*9

carry out tins rhapler nr protect the best
mtet/est of tpre pugﬂc '5 P

From 1960 until 19760 g0 he Commis-
sroner? regulatjons p rorrte ttery oper-
ators fro |vrn pr ze cee nr% 15CM
Ir, persona| roe |n

erty annually Novem

re?J ul |one r;r(v)art]s amen eert | rTI]ntcre(a),s

t epannuetﬂ1 rgaf)tpro‘fr/ert Imit to $58

0, 4 staling that personal prope
mcIurJ?ed tjgsh an gnegott le mstrﬂment 7
ALIVE. Voluntary is an unincorporat
ed .association n}ng ﬁryﬁct as the go?rtrcal
actron commrttee r H egmster Union
Local No 959, an filiated unions. . For
free ears it has operated dr]ardrn
ottensundera ermit |ssue e D
art ento eve ue Ita for a pe
|th at unn

It Istrib ute oooo In cas 11263,
[ eart ent denied A rmit

ﬁrj::t]l%% in 19t76r Hr uenxcete Itshre)raﬁ?owahle
imi

AL| VE then.tro %urtaa\nsm
Department alleging that the de

. y ASOS:E(»,H

6. rh* ri'Hid'itt'i; Wav designated 15 AAC 05*
41'M4) It provided

In holdmc. operating. and (oftdiitiiing rallies
< lotteries. rm gerrairUT shall raUle prizes
pervmal propenx m excess ol llie s in nr
value of 51 Bt,»jo 00 in any on** year
and rial propern in excess ol the sum or
value of 530,000 M in any one calendar sear

7. As jn.orul'd the regulation reads
14) Iri bolding. operating and 1 (timliUC fill
lies or lotterin:,, a permittee mas not r.illh-
pri.M-sr.l personal property <no ludmi; cash nr
a r.i-?oii.dilt* iiisinunei.t, the .iviug.ue tot.il
of wfm h is m esct-.s of tin- sum or v.ilia* of
Stu.oCri m aiu one iJend.ir ve.ir and rear
r» j.i-rx> Hi ex*-vs ol tin ‘win or \ahn* o]
jU.OWin any one *ib'iidar year

«. Legf ~lisr Re«o|n* N'n 79. ill full, Mah*v

Annn.lotg a ri‘gol.itiun of the f)i punm ff
Revenue pertaining to the \,due of

tinai‘ten"rnji”tﬁrfr"s’y't‘r‘n”enr ist ati MI
MA‘S“ I
nurﬁnent fi I n

an agency orurfesparrtrer1

gﬁmrt was wrongful, cIarmrngi that under
first version of the requlation which
was in effect fur most of 1976 cash prizes
were not included within the- por...mnl prop-
erIy Irmrtatron ?f $15000 While the case
was pemiing before t e supenor court the
legislature, “acting under “AS 44 %&
anulled, by concurrent resolution, 15

05.410f+")"

A'ﬁsl z\a/ rEesuIdtdlo(t; the tlﬁglslatrve’t* tannulment

addl'd another count to i com-
aint under which * claim du that the genr
[ of its permit was wrongful Ucnu-. i«
was based on continuing enforcement of the*
re uIatron des ite its nuIIrfrcatr the

nislalure. re pn>c, the staec imed
that the- le |sIaI0re couId not constitytional-
ly annul an administrative requlation by
coneurn nt rvMdotior, and therefore the reg
ulation hud not Inen annulled. Roth par-
ties moved for Mimm.n' judgment on thi>
issue  The- court granted Eartral summary
{ud?ment in favor *f ALTVE. holdin

fre* legedntivi- annulment power

constitutional and that the r { Jalirni n
QuL=i*n was void ah initio1

W ilIMl.as 15 aac 054Pxa4). adopt..i by

the D»'i>.ininciit ol Revenue. rcMruts Ih»* v.d
of jinres_ wimh may be awarded m »

Sirtyk* year a qo.dified urgam/atton ,r \
r«ffl»>- nr IntM-rv to S40.twV) jn jmisMul |e
ony and SsOiu it m Ml prnpertv, and

WIU.Rl.as toe prevent.on ol bigh-st.ikev
y.ifiililnn: Mior.ht bv tins renul.itten coulil be
athieved inott* elleilively throonh [*s fs
strnfive me.ee specifically, the valm- of
f.rilev aw.mIMI m individual rjflli-v nr loto-r-
i»'Vxeiiltl In* limited et the pore liitlti i »»nld be
0 Ided to the amount required to p.inmp.ui*
01 riu raffle or lotlerv. and

WHI R| \s ihiv n ,:oli(ion would lruvtr.it™*
Ifa* intent of AS 05 15 I1SO. whtih vp'Tilu-v
|X nuis-.iite te.ev fur net proceeds ol
and lii[lene-* »> preventing quail(ind orpnil-
1.ituniN Ireon parnenng net protei-ds in vulfi-
runt amounts lor uses spe» ibcally in* utu*n>-d
m AS r>5 15 150. vurh as erertmg ni in un
sejiuiuji pulitn _buildui|*> or worl-v or lewin
ini; tlu- funtl»U on p.overunlent.

9’_2

id Il RI'sill VI )b\ ifie Alaska Stale | s»*
islature tint ailniituvti.iiive regulation 15
AAC 05 HIM H is annulled

. Hill n -.one IM O IrpislallVv RevoUe No
70 purported to annul not merely the I?i7n
ainetulineiiis to die repul.inon, but the fegula-
lion hi its finitely .see note I sir/*r.i
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The AIasha Conﬁtrtutron defrne* with
spviifuity . the mechanics of grslatronn
ach gr vision has a Iourrrose "designed to
engreﬂn erfa responsrb Islative process
Wo 0 LoIIC Plumhy w.
oty 2 0 AP T )
(1) Artrcle Il sectron 13 requires that
every b %con ined fo_one subject and
t” there escrrgtrve title.” These
urrements are designed "to prevent the
|nc usron of IncongruoUs and unrelated mat-
ters In the same il in order to get support
for it whrc the severa éutgects mrg ht"not
stpar lely command, an guar garnst
madvertence stealth and fratid in | gisla-
tion." Surter V. Alaska State Bond Com-
mittn 414 PLM 546, 557 (Alaska 1966).
The same section also requrres 4 Specific
form of enactment cIause to avoid confu
slon as to when te eqls ature IS afea Ing
with the force and effect of law, as distin-
quished from the mere expression of s
Views and desires."

2 ArtrcIe I sectron U reourres three
readings of a bill, on three sepa ate days in
order ™o ensure that the Tegislature knows
what it IS passing,” sorin_ shi*, Borough v.

Sohio Petroleum Corj n
]1 AIaska 1978), and fo ensure an opportu-

tg for the expressron of public opinion and

er beration * Section 14 also requires

t at the vote of each legislator onfinal
Bassa e of a il tie recorded and that no
pass without an affirmative vote

of a majority of the membership of each

10. An II. $ 13 providi s

form cf Hills Every bill shall In* confined
to er.r subject unless a is an appropriation
bit* Orune codifying, icwsiug, ur rearranging
existing laws  Mills lor appropriations shall
be cr-nlim-d to appropriation* Hie subject
ol c.t, h hill shall be expressed in the title
The enacting clause shall be ' he it enacted
bv tt |- legislature id the Slate ol Alaska "
Arl 1l. $ 14 provides

P.isxagr of Hills Hie legislature shall es-
tablish the procedure for enactment of bills
into law  No Iull nu> become law unless it
has p.ixsrd three readings in cacti house on
three srp.ir.ite dj>s except that arty lull ntay
t-e advanced from second lu third reading on
thr same day by concurrente of three fourths
of W* hoiiv f-,h linv 1 = mo

house, These provisions arc meant "to en-

sure dc eratign prior to assa e, to ensure

that the re uIsite major each house

af rrmatrve J/ votes to ena ta brII into law.

and {0 pro ea public record of the vote

castb each 56&)3 is|ator." iy |c) V. Hale,
d497 Alaska 1979

.4 In addition to these formal safe-
grueﬁd% there |5 the fondrtlon that no erl
ecome. law unless the governor has
the opportunity to veto it"  This (tower IS
ranted " 'to preserve the integrity of
gthg executrve% branch of 3? ernment
thus maintain an equiligrium of gov-
ernmentaI powers (and] to act as
(c on corrupt or hasty and ill- con
sigered ersatron Tiurmns v. Bos
r.20 F]Aaska 19 crtatron
omitted). FrnaIIy, gre is the ¢ ause that
laws do not become effective, unless a bt
thirds vote of the membership of each house
rovrdesoherwrsc unt|I ninety days after

J] enacted, , §87IS. “This is
es gne to provide a farr .opportunity to
those people affected bY legslation to feam
of the Taws they must Tive by.

(5,6] The question presented by this
case IS whether the legislature can exercise
{ts Iegrslatlrve power wrthout following

ese e:..iclmenl provisions. ~ In our wi
the ansxv mustpbe In the negative, ?Ar
otherwise theZ/ would serve no purgo
Plumicy V. { AIaA*

held that the requrrement* of At

1979) we he
I'§ 14 are mandatory, not permissive”

become law without an affirmative vote- uf a
majority of the membership of each ho-.ts*
The sea* and navs on final passage shall be
entered in the journal

11. See .1 Proceedings of the Alavku Cunstitu

ticn.tl Convention 174643 (January 1l. 19361

12. See 3 Proceedings ol the Alaska ( onslitu
tumal Convention 1751 (January II. 1956
13, AitllL 15. 16 ami 17

*4. Sir4 I'rot'cedingx of the Alaska Constitu-

tional Convention J(|0 (January 25. 193b)

15. Wejlso rrfened to the Art \\ P 1lam* 15
jf Uy o

STATE v A

The minute* of the Hroceedrnt of tearc
stitutiona con entro indicate thatt g
eate* were %/qaware that on
Wrng he enactment procedures cou te
eﬁ1 d\ ture mas<e law.  Thus, 1), hgate

I\tow a majorrty vote jn each house of the
eqislature”Is not equivalent to passing a
law, becayse it does not require tge signa-
ture of the governor, .an 0es “not
urre conformance with the Brosrsrorgs
hrs constrtutron and the provisions of
suc laws as will he gassed under it with
respect to the procedure in enactin g
law. So, when we say |n the secon
sentence, "The stale na[tx y law," we are
say! mg that that lasx must’ he %arsed h
the | dgrslatu]re in the manner |hal i> re-
quire t&y e constitution ar.d the stat-
utes an either signed hv the governor or
assa oxer his veto % r become law with-
ut his signature in the manner provrded
In the constrtutron which we fell was the

real Intentin of iVe |

mrely req urrrn that thE“’X r qure
maront¥ rn eac house and” without d
n\% 0 any of thuse other restrictions
and |thout any reference fo the gover-
Qt%rtecould contract deb on behalf of the
5 Proceedings of the Alaska Constitutional
Convention at 3405 (January 2\ )|
course, when the legislature”wishes to act in
an advisory capacify It may act by resqu
tlon. However, when it Pu nns 10”lake ac-
tion havrng U binding effect on those out

de the legislature | maIy oneg
ollowing t eenactment ocedures.  Other
s]tlate t;:ourts have & held with virtual una-

ret Corp. ss» M 514 541 i 1 iAlaska
197H), stating "iiur constitutun. impose* cer-
tain requirements uf fonnalils on legislative
action the legislature enacts laws
by the passage of bills Hireling the letegoing
formalities It may not enact a law nr change
one by committee report *

16. Wad-on* v r.*Mco I'h.vnl'cr of iVimrirfCr.
121 Colo 521. 2|h P2il 491 | I'»<0l is p-iluips
an exception At issue ther-’ was a st Hute
allowing certain tax prounis to be pledged as
Security for Imiut* to p,»* to* CM-‘SUO-p-iI', il

I(:I]V%LHNTARY Alaska  77;]

Thus in people [V rel. Burrilt V. Commit-
iiimvrs of Slate Contracts, 322. ]&
Ne IV <) o JOINE TeSolution directe
suits officials to make a contract for the
Rublrcatron and distribution of certain mu-

Icipal laws and provided an apEro ration
for " that é)urﬁose The Illinais Supreme
Court heI that the joint revqutron Was
Invalid because the ehactment orocedures
prescribed tﬁ/ the Illinois Constitution had
not been followed.  Speaking of them, the
cour]t starl]ld ;

at these varjous provisions, giving the
form and mode by which, th?ou t?th
concurrent action of the le]grs atrve can

executive departments, vidan q

laws are enacted, are, In the é;es

sense, mandatory, cannot he doubte

I]tH\‘E at T, ecourt went on to note

nothing becomes law simply and. solel
becaus% men WhQ PoSsess pth/e legisl atrvg
gower will that it shall he, unléss the
xpress their determination to that effect
n the Wr]noﬁe pornte%th out ht/h tth]e instru-
ment which invests them with the power,
and under all the forms which Ihal In-
sirument ha? rendered essential. (Cita-
tion omitted].

tQ
N Mulhtn v, State, ]14 46P 670
518963 the California legis atur?harl passed
resolutionrequiring“compensation of a
private individual, 1n re ectrnﬁ the argu-
ment that the ret Iérlrvrn ad the effect of
[axv " he court stale
A merte tresultuhlr%n ; Isthnotlr a
etent method of expressing. the
CIntR/e vvrllnwhere thatpexpresgron IS ?o

such pledge shall first Ik* approved lIts joint
resolution of |hr Senate and I(raise of Mepic-
stMAUves = |0 213 1'2d at 502 Tin- cinui
Upheld tin' sl.itiifi*, finding Ihal sui'li a it'Inlu
Hon was not legislative in tbarjiler, hn| *j-|
at(ed| sold* to the transitlion of thr tuiMiiesx
of 1P two houses " |0 21k 1*2d at 510 tint*
proponent td ihr legislative veto has remarked
llint the rea*- hy of lias »|sb> is "su imsatis-
far|«*ry as to ilrdfus its v.dm* as a preo'dcnt”
Schwarts. Le is/.itive forrfr of Atimmislr.i-

Irve Un& lIty.njt |eh| o ONVIM.It, v
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have 1ho force of law, and hind other*
than the member* of the house or houses
adoptrn It

J6 1" it

v La Guardia, 45“ 1
Nsz 11(36 voIved IaIuInrv rfrovr
srons réducin |c e orye*** sq anes
during an ecanomic emer "until the
legislature shall find their Yurtfier operation
e Tis b s s
i i
hut p|t Was vetoed by the (Y;(Pvernoﬁ The
sgme result was then sou?ht b the passage
%f oint resquthon aterr]atrve
Idl (p# the court held that t eg ature
could ot constitutionally termrnat e 0p-
eration of the statute by resolution: 1
A concurrent resolution or the Legisla-
ture Is not effective to modify or rePeaI a
statutory enactment To, repeal
ortmodr a statute regurres a legi sIt tive
ct of equal In
?esst ﬂanot er tatute ?Irsuffrc R
fonourrent resolution of the two Houses
not a statute A concurrent
resqutron unIrke a statute is brndrn
o yontemmersan icers of t
Slative | * 1t resembles a statute
nerther in its mode to rgassage nor in it*
oonsequ&zncesd The for ! hill |sa IacI|<t
ing, and readings are not requir
dogs not have toglre on the deslgs o? mem-
bers of the Lxgicature for three legisla-
tive days But more Important,

17. 1lie nlher alternative lidding was ih.xl ihe
si.mile had not authorized lerminalinn bv reso-
lution

In. In It smee effect arc flecker \ Detroit
vi*r MK 2b™\lirh 432. 207 NW *71(1934).
i Vre/Jnd letnun.it X VR ch v stare ex lét
Ulorr.n (jvnerul. oonio st 251. 97 N E Gl
2*7111 52) | (A) juml irvolution is not .in act 0|
I* i*.-dalu>n and H cannm be eflectivc
b r any pugmve hf which an exercise ul legis-
1-ili*-r p~.ttvr ivni*crtl)ry ). dLoadaer \
Smut). M1 ra 103. 20q ,\ Mil 1,04 (193ft)
("llie sulged mailer ol this jotm resolution is
legislative in ns nature It is not a mere formal
expression of legislative opinion (and is there-
fore invalid I'*). Stlre v rel TOéd v Yelle. 7
Wash 2d 413. 1)0 1*2d 102. HiS (1941) i' Il is

rlear lhal a house resolution is not a
liss a law must b <riiartrd eilner bv popular
miiiaiivr nr bv liie legislature, and. when by
the ligivl.iture. uaisl Ur by loll ").
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ifs arlot>trun IS comRIete without the con-
current action of the Governor, or. lack-
int: t IS, Pass Pe by a two-thirds vote of
each HoHse of the Le Is|ature over his
gto us aéurn (650 utron may e
opted by a mére mag)orr the Lcrqrs
[atyre wrtﬁout at{ the Governor or
notice to the public, whereas the enact-
mento %statute (equrres actronh tree
distinct bodies an at east t re V%s
nofice, to the puldic.
rd "In the xercrse of éhrs vas ower
the Legislature! accordin tot n-
amental idea and constrtut
ment the concurrence of the three dis
tinct bodies of which 1t 1S composed, each
aotrng hy itself and- independent of the

other necessary No two_of them
act| ng much less. alge can
maea trtatrons omitted] T
INE2d at 902

(7.8] The express provision, in the Alas-
ka. Constitution of two specific, legislative
veto mechanisms Supports our view that no
Implied general power 0 veto agency regu-
[atiol hy informal egrslatrve action”exists
On the su decto th organrzatron of the
executive eartment] vernor ma
propose changes In the aw Y executi
order.  Unless they are drsapﬁroved by the

rslaturew thin Sixty days py "resolution
% ar)(l)rrtyy Yhe members

int session . .. ." such changes
aJI? "become effective at a date thereafter

Rowley v City of Mn.forO. 132 Or 405. 2S5 P
I11). 1114 (1930) (“ Th** pnwer of the LogtlJa
lure lo effectively legislate by resolution is con-
fined within very narrow limits. It may pro-
vide loi expenses incident 10 iis sessions, such
as employing clerks and stenographers and
procuring supplies, and other matters incident
t» the cjrrymg on of its own business, but it
cannot go outside and legislate generally on
matters involving property or othei rights As
to such matters, its resolutions have only the
effect of an expression of opinion and no
more *). /Muirs v UlaNd. 156 okl 4». 9 P 2d
720. 721 (1932) ("fa) resolution is (lie mere
expression ol an opinion and not an enactment

of law."), Ncuviwrt SeWS fire Fighters Ass’,
Locjl 794 v. City Of) eu/rort News. JO7
r Supp 1113, 1115 (fc \)é1969) (TMhe reso-
lution expresses only the opinion of that legis-
lative b**dy ).

curred in, y am

h I arlra:

STATE v. A.LL.LV.E. VOLUNTARY Alaska 175
Crte as. AMvka. ROSP 2d 7C0

to be ilesigrMli | by the overnor." 1t On
tesyb{ec of unrcrﬁa boundary changes,
e s oundary commiSsion fa
maerecom en tions.” They becore ef-
fectrve o y ays utter presentation 1o
the legislatur une s vetoeq by -1 "resolu-
tion cancurred in by a majority or the merm-
bers of each house™

There are several noteworth asRects of
Bt o, [ o
Secon he deXdIrh)es are o[??erent SIXty
SN one case and forty-five days in the
ote One ma 3uestrn A there is an
Implied legislative veto poxver in the consti-
fution. w et er It is accompanied. yatrme
Ihmrt and If s (f what the limit is.
the ex ressed islative vetoes annu pro
go xecutrv ction, he do notcg %e
Xistin ytere re do not have
%sa e potential for the disruption of
uplic exp ctatrﬂ an ongorng execufive
rograms that the blanket Veto'in rrruestron
as Fourth, the legislative vole required
for the. e eyfrse of each of the expressed
vetoe rs erent. He- organrzalron orders
blocked b

o concurred %%reﬁ Il'hjg%r}lto (gjh%)e

k]
Fnem ers of the | eg ISlature n joint ses-
sion2 while boun ha ?e vetoes re-

i e ey

19. Art I ft 23

20. An X ft 12 Wi* do tint agree with the
Utssi nfv characterization of lhe power granted
in these two provisions as rule-making power,
which we scp as the power in interpret ami
implement statutes Rather. lfitx power con-
tained in these provisions is the power to
change statutes, therefore, the expression ol
these extraordinary pushers m the constitution
cannot he regarded as carrying an implication
that general administrative rule making was
meant to be forbidden,

21. Art 1L ft 23
22. Art X. (1 12

23 Art uftol

The dissent suggests that our comment in
*Uoeti r, S,ihre Jet ttooni. Inc. sao 1 2d sk3
(Alaska IfHjU), su rts an affirmative answer
to this question. Wstaled that “filie legisla-
ture) has the power by resolution to annul any
agency or ilepnrHnri't rnle *r roigibi.in."”

house.™* - Since tin* Senate has twenty mem-
bers and the Hiluxe has fort ny B1Nese drffer
ences can M quite important, The votes of
thirty Iegrslator* are requrred to forestall a
veto taken In Jnornt sessiop, While ten sena-
tors can revent a veto If the vote 15 to be
I_{orrt y of the mem[*cra of each
ouse ere, US with the differing time
deadlines mentioned atrove, one may inquire
Its t? which voting method the constitution
woud Impose as part of an jmplied general
%rslatrve veto (tower. The answer, of
ourse, 1S that the congitution contams no
oue In our view. *o sjrecificity with
which the constitution deals with the legis-
lative veto powers if does qrant leads Ioo
cally to the conclusion [hal no other vero
povieer is implied.

\We are aware of on 0y three cases whrch
have decided the question whether a legisla-
tive veto Is constitutionals _They aré a:-

|ns V. Unrted States,
cert, denied 431

985CI 71(8 |_Ed2d751(786) Sﬁ%

of the Justrces
(1950 an Keith v, Touth Carolina State
Housrn Authorrty C h JUd D|St

o {6 CEAT R b ok é°‘9"ds
HUV\E r the crnf:ﬁlla orroruhre Of a#a

s mgrog 0 {hs sl

25. The Anna would add S|£h .|Ch % ltWscfl. .312
17S 1.61 SCt 422.K51. 'U 479 (1940) in this
I:M; however. lhe tspe ol veto discussed there
apparently entailed formal law enactment and.
therefore, the case lias,K no relevance t** the

uestion before us  SIKI Atkins v tinted
$tates. ss6 k2d at 10H0and n 21 in DUCKIY
* Valeo, 424 US, | 140 n 170. <. SCt 012.
G92 n 176. 46 Uf(ﬁZd G59. 757 n 176 11976).
the United Stairs Supreme Court found un-
necessary to pass on the validity of a legislative
veto, but Jiistire While in a concurring opinion
indicated hr thought it wav constitutional 424
U S at 2M H5. %8S CIl at 757 SH. 46 L Ed 2d
t K.Ift 39 Subs uently, the Court of Appeals
the Drsrnrt Columbia avoulrd the same
Issue, CUlAlK v. vils>. 1H2 U SApp I)C. 21, 559
K2d (42 ()ccCir 1 (rn band alfit mem soh
noru Ctli( Kinnnnt. 411 us eso, 97 sct
2liG7, 53 I. t.d 2¢1 267 (1977). I»r* Circuit Iodge
Mai-iCiiuo" rri»:J*rt *t  i* n*..........
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Tlii: Nm 10.ligisl'in: liiic, tijunie0 ol the
e 9 NS S Adl s 154)
irvilwe t7 quistiun whether a rcor®aniz
Irﬂn statute tiolatel tin- stalv constitution,
Testatute Iruvigvi It |t tie; rt<.g; anrzP
liun an o 1pusur 4 ? ernur woulll
Inoo e law it The tw |v istalitt houses, (lid
mil rrnatppnnc il In co cHrrem resolution.
u cou ror] U.iu‘lthat the statute viulat*
ul thu Litaclmer.t provisions of the New
HaTnﬂpshrre (%jonstr\t,\oh th \ i
e procedure which (the. reorganization
statuP €) provides is n grstrnct cgontrast to
that contemplated hy the Constitution.
Consent is to he manifested b silence or
adAournn]ent and disapproval py "concur-
etres ution" i
nated procegure viulatvs e ConstitL-
onal provrsrons requirin separate ac-
tion hy e bouse of e Legislatyre
. act would dispefise t
the "passage” of any measure, as
word 15 commonly Used, and with te
retﬂurrement of presentation to the Gover-
no In a sense the act. provides for a
reversal of the democrati processes re-
urred hy the Constrtutron for un er it
the Goy rnorw oosete |sa
tive actl fon rather an %rove or ri
prove of action taken. R3 A2d at 74

In Keith e .South Carolrna Slate Housin
sgaorty. (P, Tin 0Pt Ay 23
197% rel it on other rou 2(%
A R SO
na Court of Cgmmon PIeas consrdered inter
a{ra tevtar |t|o a statutolryt JOhIISIt(hn
staling that regulations promu g

usr Authg If shaIIplre ngﬁ anquord
un eSS (? proved iy a concurrent reso utron
?f the eneral Assemb 3/ at rt% session o-
owing such promulgation.” The court held
that this rovrsron jolated the constitution-
a enactment requrremens because “the
(General Assemb ﬁ/ y not perform a Ie%|s-
[ative function hy mieans of a concurrent

dissent criticizing Justin* W hite's conclusion in
[lucklry 182 usApp D C at G4. 539 K2d at
685

26 ftnih = South cjorwj State Housing an-
Ifiliril}. up at

27. 10 at 10

nut I'Aciric itLTOKTKK, :d sf.uiks

resolution."The. court. also concludd
that thu provision |mperm|ssrg rh/ Inf rrn
on the executive's power to a |n|ster

enforce the frwsl n anpeal. neither ruI-

was cha e %e ut the Mitr su remo
court ruvcnth on the grounds that thie )>?
islativo vefo provision was nut severable
ami, therefore, the whole ucl was unconstl-
tutional The appellate court accepted the
I% er couirt ruIrng on fhe. veto provision as
the law of the case and ilii not ass on the
Issue.

|ns v. United Stales % F2d 102*

211 Ct 18(3( JlT) art. denied
1000 08 SCt 71854 LKtlIM 751 107"
involved a statute empowering the Presi-
dent to make recommendations for {udrcral
salary increases and transmit them to Con-
gress: the recommendations would become
Etfective after thrrty days unless disap*
roved by ertner House. 1t wlh clarmeri
at this’ mechanism was unconstitutiona
because 11 cantravened article 1, section 1 of
the United Stales Constitution, which V¥its
the legislative power of the United” Static
In a bi-cameral Congress, article I, section 7.
which grants veto power t0_the President,
and the I[t)nnc gle of separation of Iowers
The Court of Claims, vn banc, In @ four-to-

three decision, upheld the stafute.

Atkins S NOF Strong authorit |n thrs
case, car the following reasons Find, the
majority fook pains to’confine s opinion to
the narrow issUe before it. emphasizing that
Congress' speol role in the establisfment
of Ju A fhcral salaries shgged Its reasonin” and
conclusion, ni. at 10 106
Moreover, the. Unitegf States Consitution
cloes, not contain detarled directions for leg-
Islative action similar to those set forth in
the Aaska Corhtrtutron drscusseg upra.

the Court 0 aims
Was abIe 0 szH 2 mgoartrce 1, SeC-
tion 1of the United Slates Constitution w

24. 225 SE2d at hiK 49
29. 225 SE2d at R48

30. 13SOmit jri I.$1 provide*

STATE v ALLVE. VOLUNTARY

Alaska 777

Ctieol, A & 0 0 P.Jd 769

"(Tlie clause does, not itself, as u textural
attﬁr mechanically direct the manner rn
Congress must exercise the legisla-
tive ower] hi. atl Such a state ent
ooul R f de with referen to Article
) ads onstitution, Furt rt
court stress that ru ¢ an e Ir. the' law
was accompli:,bed RX the o erlouse VElo,
because1 éhe Pnﬁ ? recommendati
never had the effect of law. 1a. at
The court | Blted that for one Hoyse to
have the autnonty to make sud acan%e

would He unconstitutional: "Nor could one
HtouseI 0 anything | more than eserve ex-
Istin In_con-
trastg eannulment rovrsrons of AS 4-
G230 Berm t eto voig. ad-
ministrati ete uatron are in effect.
Suc reuatro % afrn eVery mean-
nses and annu

Hg Ihng any one of
m effects a change in the’law.

v
We turn n?w to adrscus IOh] of the. major
arqument.* of Appellee and”the Amici.

Thej ftlt rst is tfh attsrrttcte AI& I II 6t2 320ga wa?
358 g first stafe ature, Severa
ember op whi ha% senrgeg rn the AY
Constrt%ronal Convention, and aé)
roved by Governor Egan, o a een
airman of the Conventron tronﬁer
tan sua re gaptrono constitutionaft
We nee not pause o

e aqe that L?orn ateve the strelng
the p refs tion might be, it wl
OVErcome | thrg statute cannot he square

with a reasonanle reading of the constjtu-
t]rgrn3 That In our oprnr% IS tbte situation

All legislative powers herein granted shall Or
vested m j Congress of (lie United Stales,
which shall consist of a Senate and House cf
Representatives

31* | Mermes. Stem & Gruff. Administrative
Law § 10212) .it | 45 (1977). 2A Sutherland.
Statutes and Statutory Construction $ 49 05 al
240 (4llt ed Sands 1973), which stales

An administrative agency may be vested with
the power lo promulgate legislative mttrpre-
live rules which nave ihe force and effect of
law. Such pawrrs must he limited by a stan-
dard, and. when exercised, the ensuing regu-
lations. if within *he standards, have the
same cmcacy os an onginal statute enacted
by the legislature (Footnote omitted)

M Em-1

(L The Amici argue that since the leg:

laturc may delegate law-making power to
an administrative a?ency it follows that it
may reserve to itself a part of the delegable
power, and Ihal a de-ligation can be made
Subject to a condition that the legislature
may later chanPe the terms of the dele%

tion by informal action. The answer to this
arqument, in our opinion, is that while the
legislature. can delegate the power to make
laws conditionally, the condition must he
lawful and may” not contain n grant of
Power to any ‘branch of qovernment 0
unction in a manner prohibited by the con-
stitution. The legislature is ound t act in
accordance with the constraints provided in
article 1! of the constitution. The fact that
il can delegate legislative power to others
who are not bound hy article 11 does not
mean that It can delegate the same power
to Itself and, in tho process, escaj«e from the
constraints under whrch il must operate.a

10 To rIIu trat this point we may as-
su ethat the grsature asthe POV 10
establish an indejncndenl agency whrch
would have the power to disapprove of
agenc dy requlations, Since the ag enc%/

be a part of the executive depar
ment the artrcIe II constraints on Iegrslatrve
action would. not govern its functions.
Could the legislature” instead convey to its
0wn members the power to act as Such an
agency free from these constraints? The
answer, we think, is clearly no for that
would amount to dual officuhulding, prohib-
ited by article 1, section 54 and’ would

32. The same argument was unsuccessfully
made in tirAONVr v HjrumonO. ss3  2d 1. 4nn
4 & 5 (Alaska 1976).

33. "A delegation which disperses power is not
necessarily constitutionally equivalent to one
which concentrates power in the hands of the
delegating agency " Watson. Congress teﬁ
QutmA Look it Cenpjessronal Control of t
Executive, 63 cau.Rev. 9H3. IGGT n 430
(1975)

34. Art Il, §5 provides in relevant part
D: thIJIIfIranelrt No legislator may held
any other office or position of profit under
the United States or the State.
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infringe on thu executive apPorntment OW-
er setout In article 111, section 263 While
the power to void agency regulations could
be exercised W%erth r tfie legislature, or by
Bn agency, when the legislature exercrses
fuch DoWer t Ust do s while a¢ tm?f

egislature. 11 may not grant Itself the
[tower to act as nn agency

It mrqht be supposed that if the Iegrsla
ture could condition thu validity of a f U-
[ation upon the subsequent disap Iprova rt,
qoth ?f its taouses Ry concurrent esolutio
could condlition the same Upon drsapFrov
a committee.11 or a srn le legislator
l#] the theary, ro ounded Xthe Amici,
veto 1S er acon ition there 15 no
prrnchIed %itstrnctt eb een these. cases,
It Is therefore worth abserving that most
authorrtres have re ectg the vaIrdrtu of
a*s conferring erth r a irmative or e
tory legislative powers on individual Iegrs
tors nrlegislative committees.

In Stale ex ret. Judge \\ Legislative Fi—
nance Committee. On 7 2d
1317 11979, at 1ssUe was a statute empow
ering an interim legislative committee to
v&gove budg et amendments  The statute
|nva lid.  The court pointed out
that the po o er to g grove b get amend-
ments could he exorcised by t eentrre leg-
islature in, making an ag ropriation, or by
an_ executive age CY 0N a proper
delegation from the egrslature hut the Ieg
islatlre could not dele\r}ate the power to
act to one of its subdivisions. 1e. 543 P.Zd

35 Art Ill. ~ 26 provide*

Hoards and Commissions when j board
or commission iv at tu* head of a princip.il
di'panmunt or a rp”~ula’orx or quasi judicial
agency, it* members shall be .ipponm-J by
the governor, subject to confirmation be a
ou|>>niv of tbi- member* oi the Uvi-.Lituie in
joint session, and may be rnnou d as prosuJ-
vil by law They shall be ciii/rnx of the
t ruled State* The board er rninini**iun
niav appoint a principal rvriiilivr officer
when .itifhonrrd by lave, but the appuuiiini'ni
shall Ih* subject to thr jpj.ro* al oi the gover-
nor
See. € g, lUnktrV v Vvales, 421 11'S |. 11H

43. SOSCI 012. 6HI 093. 10 1.1 d 2d 659. 744
54 holding that Federal Elections Commission
members weir nccesvanly "Offui-rs of thp
United Stairs” brcausc. among lithrr rrason*.
of their administrative rule-making power, and
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at 1321]7 The same reasoning wex em-
ge in People V| Tretnair.c. 2 2 N Y 27
NE 817 (19%9), where the Court of
pPeaIs struck dovvn a_statufe rantrng
certain legislative committee chairmen th
Power to “disapprove of the allocation of
hj sum_appropriations to an executive
ency. The court acknowledged that the
Iegrsl fure mrﬁrht itselt Ieorslat the alloca-
tion, or 1t cquid delegate the responsrbrlrty
10 an executive agencsy c?u not. how-
ever. delegate the responsibility to one. or
more than one of its members The Legis-
Latur? might make the geqregatrun itself,
ut ma){ not confer administrative ROW
ers upon its mcmiwrs without gtvrng em
unconstitutionally, crvrI appointments to ad-
ministrafive offices. It might by general
law confer the power of segregation or ap-
8rova| of segregatron upon) any ong but. I>
wn- memhers ut the Constitu-
makes its. own members In-
elrgrble to such an agporntment 0. 168
X 24. meep 5 Z%C rman v Leddy.
0. Irani-

Icttc \3 Strrnger 186 C ]3} Sé
ra, Opinion of the Justrces

e ey (1970

The Appellee also arques that legislative
ove,rsrghp p# admrnrstr%trve regulaqrons 1S
psiradle anic that such oversight cannot
ake place effectively It it must follow the
%th of legislation p rescrrbedbsyartrcle I

ere ar two answers to thi ar%ument
First, and most niportant, the queStion of

iburrfore could nut he appointed bv Coiljrres’
) A

h'optr v Tremaine. 252 NY 27. IGHN L M

(1929) discussed infra, p 77«

36. In fact, under AS 24 20 445(.i>. the Admuus
trail** H»i:mlilkhi Hevn-w (‘ommittee. a prrin i
nenl j«'int committee of tin* legistJiute. iv gr uii
ed thu power to suspend the operation of »u*
regulation adopted .ilix-r adjournment of the
li'Jislitnre until thirty dass after the IcpslAiuic
recoiivrnrs

37. Hie people of Alaska rerrnilv rejected -
roiiMiiutiun.il amendment which, like the la*
struck down in Montana, wav drowned to vevi
the power to ajiprovr hiiilnd revision* in an
miniin legislative ruiiimitiee AV(* Alaska

C;invt din 1. 9 1l (projiuvi-d amend 19#%

STATE v. ALLV.E. VOLUNTARY

Aaska 77%)

Clieai. AiASkk.C04P.2d 763

whether the Je |sI tur m ht gerﬁorm a
tas moree |c t have to
follow article |l |s essentrally Irrelevant,
Sche article. Il aF lies, the “question of

ether efficiency Takes primacy over other
0als must be taken to have e n ans éered
g/our con trtutrona framers. 8

ast accordin % a recent case Stu

%rs lative Ve heen unrm ress ve |n
practice. see Bruff & Gellhom, cengres-
sional Control of Admr/rstratrve Regula—
tion: A_Study of Legislative Vetoes,
Harv.L.Rev. 1@(197% That study con-
cludes, essentially, that the leg |sIat|ve veto

ura €5 Secretive, lg)oor 3/ |n ormed, and

tica unaccountal islative act]on

at 1400-20. 1t IS conseduences suc as
these_that the enactment [provrsm s of our
conséttutron are 0esigned 1o guar against.
See discussion, supra, pp. 772,

Phle" C also makes an argumrfent hased
octring of separation of powers
Ruem Ing 15 essenially a legislative
rather than”executive function antr s, the
a%r ent ooes broad latitude must
the egrslaturF toact as | sees |t in

this, the core area its dutjes. Tl ar%u
ment 1S estsentralcy bm(consrsttent \ﬁrt fe

uirements prescribed [n article 1! of
(hstrtutron |ch must he observed In tn
Rrocess of erslatrron The legislature is
0t free to ighore these retrrem nts See,
discussion supra, pp 772, 713

|Kllee finds it srgnn‘rcant that . the
Alaska Constitution coftains no Provrsron
like that in srictron 7 clause 3 of article 1o
the United Slates Constitution u Which au-
torrzes the executtve to veto legislative
resolutrons and argues that exect |ve in-
vovemen |nt enactmen fres [utions
f’s not eeme necessary_by the. ra ers
of the slate constitution ~ This point,

ever, docs not advance Appellee’s case Un

48- This clause provides
Ever) Outer, Revolution, or Vote to which
the Concurrence ut the Senate and House ol
Representatives niav be necessjrv (r>cepl on
a question of AdjuummrnU shall be present-
ed to the President of the Hinted States, and
before the Same shall tJke | fleet, shall be
approved by bun. or 01-lll4 divippruwd by
him, shall be rcpissed by two thirds of the
Senate and House of Representatives, ac-

t - ceedings.

dor the United States Constitu v\/tnon joint
resolutions are one means ich laws
are enacted: 3 they are there ore natural
included”among tHose legislative acts sub-
{%ct to Presidential veto.” However, under

o state conftrtutron resolutions are’ not ag
alternative law_ enactment proce(ss an
therefore there is no need to make them
subLect to ar executive veto.

The Arr hat srnceAS4462
ﬁ % a)wire . passed in accordance Wh

nstit a mandates and since te
overnor L» the o >0rtun| to veto tho
tatute constrtutro Fl requ ements have
heen H} \e ith resEect to subsequent
acts of t grsature taken pursuant ;0 the
statute. ther words, bg virtue of one
fnactment a ﬁrovedb h %overnor the

aturec free |Yself certain . In-
sfanees ? ﬁconstrtutronal constraints
tatW would otherwise Wgov(frn s actronf
Such an enactmen * -IMIS|
preserve legislative jwwer possessed at one
Instant in time for future periods when the
Ieurslature mrght otherwise be Incapable of
ac mgl H of the execHtrv? vetoe It
would also do awar( with the formal safe-
guards of article 1l which are meant to
ccompany |aw-making  The requirements
of the constitution may not be eliminated in
this fashion.

REVERSED AND REMANDED u}/ ih di-
ructions to enter partra summa gment
mfavoroteteasth tote
concurrent reso utron an urther pro-

BOOCHEVER, Chief Justice, with whom
CONNOR, Justice*, Jorns dissenting

eve* that tte* Ieg|slative ower to
annl adminisrative regtllations by concur-

carding to the Rule* am) Limitations pre-
scribed in the Caw of a Kilt |l mph.isis
added]

39. Iniled Stties rv nl texts x *>ImltslLif:et.
129 U S. 470, 9 SCI 3*2.32 L1l.d 7k*I1*-9;

40, SUpS oof A Lix= ji
Congressronal Cunfrt! of »c E\cCulie. ni cat
L Rev 9S3 .it 10117 (1975)
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rent resolutron is_constitutional._ In.my  ugnized as necessary in order that the i Adtiex
o e iy g S oterion of e v o o Lo e ety st e Py cool o sy
the Tecsiaurey e tany of sopetiug O come a futly, and tha necesiy fixes I saturg can eercie s Ieigie poner - assorted prnc - rough provisions
gy ). of consitutiond! - point beyond which it is unregsonable and uf outteusua SOnSILIONE SaEglaTs ena% lin statuPes¥ A
(et r%grrrie?edlrfor e ol mprEciae Jo el tPI?o!)et%lostleaygﬁt I T edree%S Queslan Is e hbavrngtexer Them sl 7 Jad betfored Falament
ded s lpiive poner, et (o s is customarily combined with a pro

il o fa. fhe consution, howeer, fo’ those saf ?L?ar?s i ey condtin ttte defl vrsr?n in the statu)te either that the Pule

equ

makes none of those requirements aFtha alory pOwer 10 an execuive sl

Dle t? requ atrons In fact, the con]s not e operative until il is approved

tion One of tho bases specified in soert for gatron 0

upholding this power of the legislature to ency upon a rovrsron for legislative  hy resolution, either of both Houses cr of
iy oy teﬁractrce o atrng dgle ategre uIatFr))r authori wgs the iden- Oglerslyhtpuagreg WwitL oyr statement In rt/e ouse of Commans alone .
rvrthnrrt y the legislature fo the exeCutivi Dale Tequialory ty Ha
ora mrnrstratrve %gences for promu? atron tical” right o annul regulations which tho soent 1Nal the Tegislature ha-, that power  or that, | wrthrn forlt_Y daysaresolutron
of reu tions. eu%téorgzcana%/e i mamrrty mi alt'e(rjjs to De unconstitutional. {%e ?ﬁ?g the’rfrllte o b %gs\elmfdor annulling
without Favi U Boehl It
confqned Jo e Sbfct A ecarotve tea I also is not essential. in order 1o sus- The advent of th ihe mdulstrral revolution 1 the United States, the issue of wheth-
SPcilc 10m) of SRECent Ce, T8 it eyt oot o e vasly.Increased and compliceed te S or 3 legisaure can reserve o, isef (e
readings o three seare days tevoleof e citoumscrite admr%rstratrve et Ofeg |'|Szeaé”feesx Irjtlijgeto |m|ést%rtrme %’\]/e poser il drsap%rove administrative re?ula
eaclgj ember g ogltrrtegit wlulatror:c trhe tion exFress standards of action in ound 1 im osE re% e [aws age, Jons has Deen rewrnr[r for more than_forty
cord d, a majority. Vote of each fIouse of the  order that the opportunity for capricious i ko q years* ‘The early sfages of the dispufe
egilture, & pulic rcod of the Vot cas, exercise of powe will nocexist _ There & gngl hriote Tohm of Socal ek Koxgﬁ'le g e Beorganzaion Ads of e
be'ﬁg SUbJﬁfrE toe}ﬂ%é’ bg/fotr*;ebgug?nﬁﬁ"e slight danger of that. The exercise 0f erising ot of o proliferation, of business, 1?303and T o i ﬁe>t<ec
Goiie | NeYerbeles. the. majony foes (¢ DoardS powers i hetked afioit. by manu acturrng e, e nfaton, com- B e e
substantral sdfequards  Befoe e bt nicailon &nd. comercial enterprisess  SIXY. 02ys after ransmission to Congress
not question the authorit ofthe legislaure 0 o 9 g unlss, wiithin that period Congress disa
AL R (e oy 5 o el
ation iout hese sefeqlarcs. It seeis ’ £ Mt e Nevg éﬁeless both. I Engiand andgrnuthe Boratrng Sl povos e prolr eral:

to me that if the Iegrslature in authorizing ~ POrtUN 1y 10 - heard, an

In recent years. Yet no federal court
regulations, cannot Condition that authori ‘oonsider all relevant matter presented » United. States, efforts Were initjated to
Wil 2 resson ?03.5|°n for overgrgtttt it There is ample opportunity for judi- T SOTE ol v ad i ?ega E,%Sng treasreetwg\,/alt%at(e:gnthreegrsalrrfe a) &0‘{'0
Decalse e annu?r‘P Ty of 2 regulation, & cil review;  for sy Intres ea person tlons of authoritya dizpprove agminiuate regulatrens
equated wiih repeal of a statute, tﬁen the  may obtain £ud|cra declaration as to England has long utilized the laying sys-
regulation_itself must be considered invalid ~ the validity of any requlation........... . tem, “‘Whereby an admrnrstratrve order or
as not having been passed with the require-  Finally, there is”legiSlative_supervision. re ulation, iyst he dIar? t arljament
ments neceséary for enacting a bil info law.  The legislature, which- meets annually 1er)eorfre period of time Peforo becom- ¢ agree with the ma%rrtz that there
This issie Was onsrdered by this court  ay Tevise the statute und thus restrict mge ective scant case authority on e Specific Issue in
Sh ft'y as%ter state 00 In Boehl v. Sabre the bounds Of admImStratlve aCtlon If 3. sep generally sione. The Twrnhet 7 GlnnarO lhe Control of Federal Adntm nlia
M oom Inc 588 (AIaSka has the power hy resolution to annul any .Admmistrjtne Explosion and Alter. 52%5”7 lwn by Congressional Resolutions and Com m it-
m I d agency or department rule or n eulation . Rev 513 fl9G41 tees. Gtf H.irvl Rev B5W* 52t 42 IIt)Sl} &éﬁ
M Iegrslatrve ower of the state “rs and fhe legistative Counol, an iierm o 66 oy A Lo Tool  Suppts e, 1508 Hermemiaion ace O
vested N3 le Islaﬁtre It is argued le (i'5|at'Ve commrttee charged with the sion ofAdmlrttst d'ho[r Agencies. The Laying |£H9 Act allowed div.pprovil b sither Louse
ecause of tg|s constitu roneﬁ provrsron duty of making recommendations to the M) R UL
thu power may not (ﬁe bgated. legislature, must annually review all I IZ Legislati ¢ Controlh ot Adiramstia
Rut such astrict theory of separation ~ 8JENCY. regulations lo determine if the pgn[eggeessins S R il £ G e e o ot
<f powers | s e ifies’and thg racti-  [egislative”intent is being correctly fol- atter wartny Car, 1gisTator Con L0t T vy 1o s
P g P \%e ttAd strator Rul Regulati ilm# " Jpponaly
cal il |oso overnmel Tert o g{n mrrnrs raer?rrsroH?nsBarnrltlarneggirlans articte titts aviny SUUM™ giving specitr errect
3 Stales Supreme Court rttas said that 349 P2d at 590 (emphasis added) (footnotes (‘1(%) gf-';;oij'“;;;jm Many hive been
delegatlon byCongress has lung been rec-  omitted e settone i exerutve agundies o tne et

5. Schwartz, supra note 4. at I-T12 33 dent See id ji 1049 92 upp A

I. 7l convolution does jullum /r “(rlegutatnry, 2. AS 44 G2 |IbO dues specify lhal. with certain 9 Clark C 2
B A ) B v VaVvo. f-2 USA;,;. 13 1 2x ).
i juditial a"d temporary : zlnues to hr exceptions, regulations become effective on Ihe 559 F 20 £.12, 1.4' 53 (13« (” otni meltpv)r 9. sk'wijrl. CoiiMitutimi.ilitv of the legislative
mo tun htf honal requirements (ur promulga, - 4aY 1lirr fimy, by ihe lirutrmant governor. curiam), aiTd mem sub num’ <'lath v Him-  Vela W H.rv JUgH 5U3, 595 (1970)
no requiremen -
tion of regulation* Mt 431 US 950.97 SCI 2507, 53 L I.d 2d 267
(1977).
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Cite M. Aluko. &04 P 2d 7C9

§ | of private citizen** If private citi-
o Uil Slaes Ourcout howeer, s 04 US at 045, % SO ot T 46 oy Accorculy, the leqilatures poner  prova
o fy diaussed T Jegidate velo 1 LEdad attt %%3 3 (enphisi adtéd) (foot Sejﬁgohhseyr%%an@strafe %f?CIPaUOH should tgﬁgs Iceaqs?agfelsest?gﬁﬁdpgeNearbltehgtr(]) Cee{tearlcr:s%
Bovhi. NOES omitte % the same nower.
The h Idm |n Atkins .v. United States, The ma 0I’It C|tes Rcilh )§°S th C lj edelegat|0n Of rUIe makm aUthorIty p
i K 02 2 BT o e g A foyeipii) ggsgxefeuﬁt;glgt,sgeng;tgrgog 't‘ﬁg ater e v
Kt curlam) Cvrt deme U ist. Au [El <J 0N oth
9% £ 751 T g S ST Conditio It that delegation on the rtght of twﬁa the majority correctly notes the(/\emafﬁ
the legislature to revig and annul régula- rovisions In our constitution
supports |t|0n taken t |s et 1976), hut appropnatel concedes that the tions goesn { th ch deal Specifically with the legislative Veto.
Atkins UPDE I a_statute a o t upréme Court of South Carolina did not fi ° nt rm%e ont epowero © These ore aricl 1l secttongS concerning
Hg}tggse%l r%gg rrensgnég dvebto Ellj CrleSI dentta reach the issue with which we are con- %%culstveakvevnetaetat eeﬁr'st %eEQ.%H '(? ﬁfe executive reor?amzatton which provides
commtssmn y p cerned. legislature following promulgation of the  that the |6%I5|a ure may veto reor%amza
oy v sop Ao cited is the New 9Har’r\tlpshtre ca,sse,3 regulation. éllgﬂ n: arﬁcrees%uye%rtltonm oIt ses-
612 88 TFd od 650 9976 the major dty of A% 73 (1%5) J“gﬁﬂws opinion on | believe that a statute can validly condi- g Iolcsal bounaaries,  which prowggsn ‘Tt
the Untte State rerfe CoFrtd not wihether reor amzatlon R fion tge de eqated ﬁ]owerhlo enaft fequia: te egislature may veto B> resolution local
the state constifution. The statute provid- ubiect’lo annulnient by resoldtion, just a5 boundary changes proposed by an executive
S|0n S\Ee écem':ee eergcthg Vl\ﬁn |%0I£n|r|ts ed that the reoi ‘e enizaim plaﬂ prap sed b ?t CJOLI(id ﬁmairt] t%e e&ect ve date 0 tHe New branch CommisSion. 4
da s 0? o ] ing i elther House o, Corgres Fe]ets qoyen Bdg“eg'glgeﬁg%éaaw 'r‘;\}gellt"go reul lations o t i en th of I|mefdtanng exTPeessmatgw Ongnglrue%%sn thaat tltetelssela“twvg
Iva them. hi I- force, 1 find n
rence Justtc rtNhtte ?d o Sthco Cer. concurent resoution. The court concludeg materta iere rence etieen- A 4030 vePo by rgsolutton exclude %e poss |I|ty of
4pprove e OVer- - hat'the statute violated the stale constitu- lied” legs!
sight provision, stating: i M A A T4 Thiee of th fi and other statutes, u?held by the United an implied legislative veto, They slate:
1'am also of the View that. the other-  HOn 0 d i r|ee8 € Tive States Supreme Court, that condition the  In our view, the s ecifi |t}/ with. which
wise Valid 0 qulalory  *wer of a properly Justices fell the procedure violated the prin- exercise of rule-making authority by ap-  the constitution Gees wih the legislative
i g oo e bt een.  Clle of bicameralism becauge each fouse
dere(? Consmﬁtwna” |nf| r%]l 2 V|0|at|ve as undertaken n advance to Surrender |0 10. We have held that when the legislature exer- 13', The full text of article Ill. section 23, pro-
d ¥ the Other |tS COﬂStItUtIOnEi' aUthOI'It |0 Vet0 cises power with reference to an essentially vides )
0 t e PTESI entSVE OWEF b asta executive function those powers should be con- The governor may nuke changes in the
prOVASIon Sub ?C g aﬂen(&1 ula- Oglretfueseoasseerm to aCt|08r3] t%‘%n Oar p rove strued narrowly tiradnrr v, Hammond. ss3 organization of the executive bramh or in ihe
|0 S O 1Sapro elther House Of Id F2d . 7(Alaska 1975)_ Convetse|¥ Whe” as assignment of functions among Its units
Congress IJér TR ecome law il It |s also significant_Ihal_ twent ears e powers ol the. legisiature. Shoutd be con.  umich he considere necessary lor efficent
mus 353 Oth H()uses an ||e S| ned ater te NeW 'um S ||’e SU remg gourt \ F:jb o ] administration Where these changes re
strue roadly uire the force of law, they shall be set for
the President +« be passed over fir. veto  examined a statute requmn certfun salary i cxonutve. orders. The Jegislatre shal
AlSO Every Order ReSOU n t.;T VOte Increases to |Ie a ErOVEd % gls atlve 11. kA long-term scrutinyI (.Jf executtve action have sixty days of a regular session, or a full
t)Ch ihig { incurrence or tho Senabe commtttee prtorl ubmission Iu the gover- et Aamimant miaht imvene Toglie s e PO
an u e 0 Representatlve ma nor fOT ma ﬁ]prOV& Op|n|on of the Jus— fringement on the executive power to enforce by resolution cuurcuerzd innbeyssa r::;]oprri:);eof
netV| ar ||§eW| Suﬁée%t t8 the Vﬁto tices, glg?og laws. \V« are not confronted with such a ques- the members in )oml session, tlu'se orders
Power C % - The Court WlthOUt ana SlS of |tS a“ lton ar.d need not pass on it because the rej;i_lla— become effective at a dale thereafter to be
ions are su $ect to dtsap%ova utfora opinion, found no violati nof separation of e g o i o (esionated by the governor
reg”la Ion t Ccom eCtlve nelt er WeI'S I'EBSOI'III'I that SInCE the |e |S|atUI'€ We are similarly not confronted with an annul- 14. Article X. section 12. provides
H USE mEd apFrove It pass It Or ta £ COU|d dele%ate Ig pOWGI' |0 fIX S&?ﬂl’les |t ment by a single legislator, a committee of the A lccjl boundary commission or board
iictmn at all with r fespect o il The could Impose conditions Upon t £ BXEICISE O legislature, or by one house shall he established by law in the executive
ation, IEClnes effecive b non- sich delegated authortty. 1o 266 A2 at 12 'ated Slates v. Rock Royal Co-Operative,  mission or board may coneider any mraposed
iion i n% more mvadest Presi- &5 In concluson, it eems to m that 116, 507 05 595, 574 16, 50 50 993 1018 | e ey ey coneder any proposed
dentS OWEI'*i J] ?ES a_re Uﬂthﬂ nOt What case auth 1l eX|StS IS M Ort 15. 83 LFaJ J446. 1170 72 (19391 (upholding present proposed rhjngcs to the legislature
re u|red 0 b? al be ore Con [ess. Con- ve than not 0? t e Concept 0? fegl gtlve federal statute delegating lo Secretary of Agri- during the first ten days of any regular ses-
gresswna nlerce v e SUbSanie —anpuiment. coe sunerty o sste maseing oo o sn e chnge sl veane et o
honterd]t Obf aqency regu atlon may was secured), currn v. pal ace. 3<§)(» us. I oyf the seyssion, w:ichevne?:(;ncgt:/t;r, L?anZs
anCe Ut U nOt VIeW the power IV 15-18. 59 SCt. 379. 387 3HH. 83 L Ed 441. disapproved by a resolution concurred in by
of either House to dlsapﬁrove aS eIpIIMt- <51-52 (1939) (upholding statute authorizing a majority of the members of each house.
Ient to |eq5latl0f] or to n Order resolu The |eg|slature** part|C|pat|0n |n the pro Secretary va Agricuvllur‘e to regulate marketing The commi.ssion or board, subject to law.
gotnholfl vOte requiring the concurrence of Q?gggeg% rleg s[e uleatbon* IS \tvnhmltvu con? , of lobacco il wo-tidiof growers vy ¢ market  may estalish procedures wherehy bounda
0 OUSES. ISiative power, tormuiniion 0 ' ' ’ '
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veto juif* il dni* ?rant leads tugiiully
10 thé co relér on that no other solo’ pow-
gr 1S Imp He s g
Adopting tho map -ily's logic, however
(mrI%h)t ge sar elual gforce Ih.| 1he
ation or any ru mrthrng powers [o
the executrve ty the Iedrslature would also
LA unconstitytional. | mrght be argued
f at where the constrtutron drafter
tended to creat% le-maki eg|>1)wcr In the
executive branc creatd express V,
with, s ecificl g/ nese two
provrsr ns, an hato rruema Ing pow
er* created by statute cannot be implied.
rr% view, the expression of some é)
ers In tese provisions does not fead ¢ the

conclusion 1hal the cor]strtutl?n forhids eJ-

ther an expansion of rule-making powers In
the executrve or a genial of the legislative
veto The Alaska Constitution is erent on
the question of administrative re r#)at dpn
It does not *av what powers may” be dele-
gated. how rules may be promulgated, or
Whether the qurslature ma reta n uveto
power hy treso trtont Iire umap tt £se
werg usros he  constitutional
draf ergt ou tcoud best be reso\ grh
e legislature.

There is an aspect of these two provi-
sjons, however, that, Is wort}hg uf some n
i It secirs sjgnificant that in the on
two instances where the constitution docs
make a specific grant of rule-making power
directly fo the ekecutive, It does S0 with a
%ower reserved In. the Iegrs ature lo veto

e rule by resolution. There seems lo be
little Iogrc toa g ositon that maintains [hal
the constitutional drafters would have sanc-
tioned the u>e of the resolution here, yet
demanded the higher enactment standard
when the legislature delegated power on its

FrnaI'} the maSJorrty argues that uhere
veto |-ower by resolution exists, it must also
specity lime” imit¥, the method of vofing
and 0 forth ~ This argument s unronvinc-

IS Thirteen delegates and Cnnvcrtliun Secre
Urs (now Juiliir; Thomas Il Stewart were leg-
islators in the first session o! (hr Alaska Stale
legivljtmo

In-

@G PACIFIC KKI'OIITKR. 2d SERIES

mg Having allocated a specific rule-mak-
power fo the executive branch, it was
gpr%nate or the constitutional_ gr afters
t i t econstrtutron a specific legis-
ative ¢ eck to that power. " Thr. wolld
seem to be a virtual necessrty, becase any
statute Ihal the legislature ‘might pass to
circumscribe thefe exeeutrve owers other-
Wise wouId in all likelihogd be unconstitu-
tional ~ But where the Iegtrslature delegates
rule- makrnge poweer by statute, the ¢ nstrt]
tional drafter mrqhtwe resumet at f
legislature could alsc desrr]rn an agproprrate
system of checks and bafances tute
%\g( srs they have done here In AS 44*3e

Vi

It is also of significance that the Admin-
istrative Procedure Act, chapter 143 SLA
1969, containing. on annulment provision,

Fassed shortly after the draftrnﬁ; of the
constitution at the first session oft e A ir
ka Slate Legislature, Many of the dele-
gates to the Constitutional Conventron were
amon temembers of the legi saturen In
fact, two of the more active delegates, Hel-
lenthul and Taylor, introduced House Bil 13
which was en?cted 8 chapter 143 SLA
1959.11 The bill was passed by a House vole
of 37 to .7 and by a unanimous Senate

At that trme the Wr?overnor of Alaska wn?
William A ﬁ d presided as Pres-
ident quer the Conftrtutronal Convention
In signing House HIll' 13 into law, Governor
%a de vered the following message K¢
the legislature:
I am srpnmn% into. law HOUSE BILL
dministrative - procedures
brII | w>h to call attention to the Attor-
ney. General’s statement that Section 1
Article VI of Chapter 1tEereof ma
unconstitutional I Its seeking 1o | 0Hose
new duties on local governing liodic*

Hi. 1959 House Journal 52.
17. 1939 llouv* Journal -127

IB. 1959 I*eiiale Journal 708

STATE v. ALIVEE. VOLUNTARY

Alaska 785

fileas, Alaska, coo i*.0 “69

e e
ﬁréehl s[eé usn sus rhzaet the Tull should not
AIthougIre the govemor s?v t to Jm oint oyt

3 possible constifutional em urtr
le VI beca se rt eq Ired governmﬁ
odies fo ho earr Uestio
Was rarse &g |s Wer 0

annul regul atronst) ornt reso utr no
What was sai nited States Su-
reme Cort fl ﬂrs ation assed RX
onPr ss snortly arter the epactment of
United Stales onstrtutron IS uFroRos here:
. What, then arc the eIemen S that enter
to our decision.of t rs%se7 We have
congtruction 0 t]e Constitution
Bra a Congress which was f0 provide
egi atron or the or mnrzhtron ofte
([IOVG Wﬂdent In accord Wit eConstrtH
al gust then liven adopte

and in re Were, gs ereset
tlt’ ehose \%/hna oy eceonnsmeﬁoersngm i
cogventron Ea framed fthe Constrtlutron

resented |t for rati catron I

the onrtrress that launched te overn
ment, It was, th eCon$q Fﬁ) t rounded
out the Constitution 1tSelf by the pmpus®

19. 1959 Senate Journal 1(192

(=228

20. SEEth 143 (clt I art VII. * 1), SLA 1959

21. Nunirrcms other statutes matted in recent
legislative sessions in Alaska provide lor some
specific legislative review function 988 AS
4603.759(c) (regulations relating lo oil spills),
AS 46 40080 (regulations relating to cor..Ul
zone management), AS 38 50 140 tregulations
pertainmg to land exchanges). AS 3J 23 080(c)
(regulations relating to salary increases), AS
36 OG055(a) (oil and gas dispositions) Som-.-
regulations annulled by resolution are the fol-
lowing regulations relating to nursing home
administrators, annulled by Senate Concurrent
Pesolutinn No 94 in 1976, motor vehicle in-
spection regulations, annulled by Senate Con-
current Resolution No G2 (MCS CSSC'R). in
1976, the prize limit regulation, annulled by
Legislative Resolve No 79 (House Concurrent
Resolution No 60) in 1977, school loan regula-
tions, annulled by Legislative Resolve No B7
(Senate Concurrent Resolution No .32) in 1977;
end certain regulations adopted by the Depart-
ment of Community and Regional Aifurs, an-
nulled by Legislative Resolve No 95 (Senate
Concurrent Kesotuimn No 12) in [¥77

fiijj of the first ten amendment*, which
had In effect been Promrsed lo the people
as a consideration for the ratification,
was the Congress in which Mr. Ma |sn
one of the first in the framing of the
Constitution, led also in the organrzatron
of the government under. il Ié Was a
Congress whose constitutional gecisions
have always been regarded as they should
be regarded as of the dreatest weight in
he inter rrrretatron of That fundaHtentaI
ms rument . This court has re-
peatedly laid down the principle that a
contemporaneous leg satr eex 0sitlon o
the Constrtutron en the founders of
our government and ramers of our Con
strtu on were activel g cPartrcr atrnd
Pu lic affairs acquiesCed In for a on%
erm of years, fixes the construction 1o t
grven ItS provisions.

]vns v. United Slates, 272 US 52 174'75
47°SCt 21 45, 71 LEd. 180 189-90 (1926)
(citation omitted).

Frnallg | note that the polrc?/ of authoriz-
rn% legislative annulment of gulatrons 1S
[ncoming Increasingly wicespread in Alas-
ka, In other stateS,” and In the federal
governmentu Such'a practice, affording a

For a -cview of laws from other stairs relat-
ing lu annulment of regulations, sir Jackson,
Legislative Review of Administratisc Rules and
Regulation* | (July 1977) (papers prepared for
Southern Legislative Conference) A chan at
the end of Professor Jackson's paper indicates
that the following slates allow regulations to be
annulled by means <4 resolution Alaska. Con-
necticut. Idaho. Michigan. Montana. Oklahoma.
Tennessee, and Vermont A New- York report
gives slightly different figures, staling that
founeen of the twenty-two states with legisla-
tive review mechanisms have procedures
which can "cause an agency rule to he promul-
gated. approved, nmrnded, modified, or an-
nulled " Task Force on Critical Problems. Sen-
ate Research Service, New York Stale Legisla-
wre. Administrative Rules What is
Ihe Legislature's Role\ 7 (une 1976) Appel-
lant states that eight stales allow mmstaiutory
legislative annulment— six by concurrent reso-
lution. two by one-Huuse vetoes

The slate* which do not allow annulment of
the regulation generally provide that a legisla-
tive committee may review regulations in de-
termine if tin-y arc consistent with legislative
intern, hnlil hearings on questionable regula-
tions nnnb  »b< | «ee , uf Ll



gractrcal means nf Aujrervr»|<m of the I.road
ele atrono egrs tive powers requrred I

i BerHBsf’f'“es% rodern w1y, shou

ncIH %rslatures annul*

mont of The cas prrze requlation ﬁuruuuut

e prin-

%owers 0es notppro

vreameans R/W ic tefedrs ature can
0

| co de that the le

tp AS does not violate
crpeo separato 0
a il

gnuct laws without passage 0

l0es notftmconstrtutr nally encroach on the

POWer of the executive.
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ALASKA CHILDRENS services.
INC., Appellant,

FrancrsS L WILLIAMSON Commrssron

epartment of Health and |aI
ServrceE and State of A,aska Appe ee.

No. 4155,
Supreme Court of Alaska.
Feb. 21, 1930,

sing A Ehl0 e

brought suit challen rnd ruIrng of De art
ment of Administration that Department
Health %nd Social Services was not fe rre
to rehrm urseI corooratron or amound
actual cost increases in providin
child care had exceeded predicted r[bcreasesg
The State of AIaska Superior Court Thrrd
Judicial Drstrrct Justrn Ripl %/
firmed the_ruling below, and" ¢ rporatron
pPea ed. The Stipreme Court, Copnor, J
held that: “)undr tatute r0V|d dvtha
mepartment of Health and Social Se e
ga private, nonprofrt corporatron for child
afe services for children who have become
wards of the state for expenses related

sometimes, recommend statutory action by the
legislature.

directly lo "full cost" of services nnd that
“full cost” shall be_ determined b
son per day cost in preceding fiscal ear
Pus 0 ro ortronate share 0 antrcmate
vrn@ aff sal ary increment InCreases
comrnP fiscal year corporation was
nute titled fo reimbUrsement for amounts
which actual cost Increases exceeded pre-
drcted Increases, and ((121 statute did not
degr C0 o?e ratron of due process or deny

Affrrmed

I Statutes 0=223.2(1)

Two st tutes enac ed at same lime and
dealing Wrt same subject matter are In
Parr materra anti shouId he construed s&t as
0 he consistent with one another ?
gggﬂ manner as to give maximum effect to

2 Infanta 194

Under statute providing that. Depart-
ment o? Heaﬁth an fSocra? gervrcespay
Errvate nonprofit corporation for child care

ervices for children who have become
wards of the state for EXDEnses (elated
directly lo “full cost" of services and that
“full cost” shall be determined by per per-
?n per day cost in phecedrn 156l yeaé
PUS a ﬁro ortronate share of anticipate

Iving and Staff salary increment Increases
for upcommg fiscal Year, such nonprofit
Corpo atron Was not entitled to reimburse-
ment or amounts by which actual cost In-

ARG T efy L&f%gbc(led increases. AS

3. Canstitutional Law ¢=242.3(2), 278.7(L
itAnta <12 @781
Stutule grovrdrng that Department of
Health and Social Services pay private, non-
profit corporation for child care servrces for
children who have become wards of the
state f?r EXDENses I a]ed,d tcy 0 fu“
cost of services and that u ost" sha
be determined b)i per person, per day cost
recedmd fiscal year plus a J)roportronate
hare of anticipated living ana staff salary

For a discussion of federal laws on the sub-
ject. set* note upra

per per-

ALASKA CHILDREN'S SCI

Clt# u

0nprorit corpo-

ration or Qe Process and equal rotectron

even thou
or on P/

a cos ncreases had
Const Amend {

Charles '( Cranston. GaIIa her, Cr?nslon
Snow Walte

rqhs tute allowed DHSS to pa

edicted cost mcreases when a tu-
been much Lr_]reater.

3), 47.40040(a); A

s & Dal, Anc orage, for ap-

pellant.

Thomas H. Rolmrtson, Asst. Ally. Gen,,
Avnﬂn M Gross, Ally " Gen, Junéau, for
appellee.

Before RABINOWITZ, C. J.. ami CON-,

NOR, BOOCIIEVER. BURKE and MAT-
THEWS. 3.

OPINION

CONNOR, Justice
This case presents issues of statutory in-

terpre atron

gP nt Alaska Children's Services, |
(hereln

after ACS) is a private, non-profit

corporatron * IhaI QWNS OF operates residen-
tial child care facilities in Anchorage and

1

2.

ACS'’s letterhead indicates lhal it was found-

ed jointly by the American Baptist. American
Lutheran, and thr Untied Methodist Churches.

The full text of A_S 47 40 010 provides
Purchase of Services. (a) when the depart-
ment |DHSS) purchases services fur persons
for whom the state has assumed responsibili-
ty under the laws of the state, the depart-
ment shall

(1) adopt regulations establishing the lev-
els of care lo be provided.

(2) determine the rates of payment for the
full com ol services required.

(3) pay all expenses related directly to the
full cost of services at the levels of care
required.

(4) make the placement of persons in ac-
cordance with the levels of care provided for
in the regulations

(b) Services of jails and other penal institu-
tions may not be included in services pur-
chased by the slate In this chapter.

. AS 47 40040 reads in full:

Determination of full cost of services (a) in
this chapter, "full cost" of services shall be
determined by lhe per person, per day cost in

VICKS » WIiLLIAMSUr (0

auiva. 104
increment increases for uA>cnm|f% fiscal Unalaaka Since 1971 ACS has provhli.i

year did not deprive such

full-time child carc amices for ‘children
Who have_become wards of the state b;{

greement with the . Department o
Health and Social Services™ (hereinafter
DHSS). There has been no written con-
tract_‘between these artres Rather a
workrnd ?Iatronshrp eveloped Ah
Porte ollow statutor and admini tra
Ve quidelines forsta rffacement and sup-
port of these children.

The tonIrovm)( that has arisen concerns
the amount the state_must pay ACS for Its
child cure services. The focus is upon_two
relased  statutes. T first, AS 4740-
010(a)(3). states Ihal when the DHSS pur
chases services fur persons or whom' the
slate nas assumed 'respol sr || f] a“

pay all expenses relate rect tote
cos o”se ices at the levels of care re-

uired The sec nd statute, AS 4740 -

(2)3 provides that the TuII cost’ of
SErvices sgall be deterer X the perP
son, (fKrr ay cost* In the préceding fiscal

ear plus a proportignate share of antrcr
Ydl gsto R/m% and staff saIaryrncremgnt

Increases” for the upcoming fisCal year.

DHSS, has. been paying ACS in accord-
ance with this secorfd )s/ta?ute that Is, pay-

the preceding fiscal Y4l plus a proportionate
share of anticipated cost of living and staff
sjlary increment increases for the fiscal yvat
for winch the full cost of services, deter-
mined m be necessary by the department, is
being determined Child care costs for foster
homes shall be computed in the same manner
as for child care and nursing home institu-
tions except (hat no salary costs may be
considered.

(b) Full cost of .services docs r.ot include
the following'

(1) expenses, including salaries and fees,
incurred in raising funds;

(2) funds expended for construction, major
equipment and other capital expenditures.

(3) depreciation tnd replacement costs of.
and cost* of additions to. major property and
equipment,

(4) religious training and education; and

(5) services provided which are substand-
ard to. or exceed, the requirements of the
department.

4. The per person, per day cost in each inslitu
lion is referred to as the "unit cost *



% o 517 PACIFIC REPORTER, 2d SERIES

ica of not quilty, anti explained the pos-
ure of the case.” Defendant complains of
%.refer nc%, in éhe instruction, to Marlowe
ing which'reads:

and unusual punishment and an abuse r.i

dlscretlobn.t " he sentences _gngosed \Aﬁer,e

severe, but the crimes committed were hei-

in s charged nous and col(?-blood d.  Defendant makes
defe arlowe *ﬂnglﬁ Charged  no point that the sentences excculed

g- a codetciulani i the "Imormation - nsSinit limits ynder 21—rua and the statu-

filed "y the State. Lot the. Court for le- iy sentences for each crime. In stace

al reasons has granted him a separate .
?rial' ?r}g].ontl%n ligene Steward ispl.cing fi- 20 Kan. X5, 52 Pl 128 ve
a this tie. - Whet: a sentence_js fixed by the trial

tried
Marlowe K'-”? wax charged as a COUefeud- oot \itnin permissinle limits Of the i
plicable statutes the sentence is not err

ant nilt,he h|>r>1 ormation, Itdwas necessaﬁy
to explain fp» position in order to give the e ™ the absence oi SQe.CIal Gircum-
stances showing an abuse q gudlmal dis-

Jury understanding of the ease and the Is-
Sles. o Peried, . We see nothing prejud- - creian it cannot be determinedl on appel
) : that such a sentence is excessive or S0
: 281) Instruction No. - defined sexual  disproportionate to the offense as to con-
%lyljter Xr)uel and unusual punishment

mtgrc urse .Inconnection with the rape
charge. It is a verbatim statement of PIK

Criminal] § 57.02 and conforms with K. i F——
A I e The senenes il sodpr

tl ev.oan,173K. '
%S.r}%%d ﬁéf)t Nogland an rar‘.ser%E constitute cruel and unusual pnrH

[291 Instruction No. 171 in the form  Defendant's industrious counsel ~bt*
ol a so-called “Deadlock Jury" instruction.  briefed thirteen points of etror which we
While not verbatim it closely follows PIK  have caref%lYNexammed, but flrid 'i0 error
[Civil] '§ 1020, which we 4%gproved In-shown which Warrants a new trial.

Siate ;. scruggs, 200 Kan, 423 479 P.id Thejudgmem is affirmed.

Kdi, when_ given before the jury com-
menced deliberations, We find no reversi-
ble error in the ,glvm% uf the instruction.
However, we helieve the better practice in
criminal eaves_{% totglve,PItK L nmlkr)lafl] 8

12 along with other instructions before
tWe cavl . ttJ]

IS Supmitted. -10 Kan. 28¢
We find no reversible error shown b%/ STATE of Kansas te re). Curt T.
an cont?ntl?ns made concerning  th SCHNEIDER, Attorney Con-

eral. Appellant,

court™, nstructions.

,L30—32; Finally, defendant claims the v
tfl I cou t abused ItS dISCretlon InSaRplyéqg Robert F. DENNETT, Governor of the State

o of Kanras, et ab, Appellees.

2%%4 )Habitual Criminal tAct (KDf s v
In_Imposing sentence, - Defendan ooz
says that in light of the previous sentences Supfriltp Court of Kitlsax.
imys ed on Oefendant piII gase  number Muall 1l IPTIi

2AWKCK QWhICh aPparentIy was the case
involving the unrelated crimes for. which Action in quo warranto was brough

defendant was arrested) the imposition of 1 state”on reltion Ut Attomey Genefa
enhanced congecutive sentences for convic- toy oWt THemDers of siatc finange councl

tions ni the Instant case constituted cruel flom exercising various powers and e

J& s'®- SZAJ 4fV*-«~-cs-¥ Jnfa"’

> £ +

STATE EX REL. SCIINEIDEP. v. BENNETT Kn. 7s7

i'Hr at. linn ,AITI*M 7*0

slpomnulltlcs placed in_litem by Matlit?.
he Shawnee District Court, Division No.
2, Michagl A Barbara, J., entered Jud_?f-
ment n favor of defendants, and plainti

apPeaIed. The Supicme Court, 1vager, J.,
held that statutory powers vested In siate
finance council wére not unconstitutional as
violative of separation of powers doctrine
Insofar a* they involved expenditures from
state emer(};ency fund and issuance oi cer-
tificates of indebtedness, but that powers
vested 1 council amounted to an usurpa-
tion of executive powers by legislative ge-
Fartment In violatjon ?f separation doctrine
nsofar as they Involved sugerwsmn and
control_over operations of State Depart-
ment of Administration and insofar as they
Involved authority to approve expenditures
from special revenye funds in “excess of
fixed statutory limits, that fiuo warranto
was avallable 0 oust. legislative members
of council from exercising powers and du-
ties held to be unconstitutional, that acts of
council front lime of 1ts creation until time
of opinion were those of dc facto, officers
bmdln,? between all persons dealing. with
counc!I sa i)L!blIC body, and thatfduD ies Otf
council_involving supérvision of Deparf-
ment of Admlnlgtratlgn and us \(&FIOUE di-
v_|3|0n%ywere to devolvff upc%n Iaml be exer-

cised Ggovernor until stich lime .x legis-
lature adopted a new legislative plan”or
scheme.

Reversed in part and affirmed in part

I. Constitutional Law, K C- 50

Astrict application oi _separation of
POWerS doctrmg P mapproprlatep(»al.»y ina
complex state. %overnm,ent where adminis-
trative ,a%enCJe EXercise mang type* of
power, including legislative, executive, and
deCIﬁﬂ powers often blended together in
Ine administrative ugcllC)

2- Constitutional taw_>50

sufficient flexibility to_cx[ciinicnt
and to seek new. fuclh™d\ of [mprovin
([mvernmental,effluenc jium be” main-
ained Il polltlcal,sf)]Me but. at same tune,
°nc cannot lose xighl of ewr-extxtm? dan-
K<r of unchecked power and concentration

0l power in hatet¥, of
groﬂp which -cp.iral?mJ ‘o
Was (esigned to prevent.

3. Caonstitutignal Law C=I!B

Separation of power# do*efuc doe*
not in all ease=* prevent tn hvidu.il member*
of Ieﬁlslzﬁure front serylng Wi ad(rjnwlstra-
tive Foards or conn;ts»ior.> created by leg-
islative enactments.

4. Constitutional Law <>52

[ndividual membert oi hgtdainre riss>
*r ¢ on administrative hoards or conuiitx-
IOits where such service fall* in realm of
‘sQopcration on gart of I$g|<l._unre ami there
is 0 allcmnt t0 usurp finctions of execu-
tive department of guxcfnmcM.

5. Caonstitutipnal Law >58

_Separation of powers docfrine prohib-
its individual members of lcgid.uurc ironi
serving on adinitu-tr.l: 11 1oxa* or com-
mlssmrg,s where such f]gm'\e/l*thre-rgjlt* |{1
usurpation o; power- uf .Mother depart-
menP by |nd|V|dLE)aI legi-lator- P

6. Constitutional Law >50
When a statute * cb.dlcrgi.i nnavf
constitutional dOﬁtrlne of ‘Ipit.ition of
owers, court pn*|search for a u-tirpalum
one depirtmenl of J-'wir. of other de-
partment ‘on- spict!<*” fait- and circum-
stances presented.

7. Constitutional Law >53
_Aiturpdimn oi 5 st tu?ler *cpifp-
llontdO(t:ttrm% e\|*!>bwh/|r* t,rr]]ere -2 %lgnjtfh-
icant. utterierence by /.. eihpa-vent Wi
Opir.ittorl- og other d%part* rﬁ

8. Constitutional Law >59

In determining wh-1i-T a n-urp,iliou
of power* exits unider mparatum d-Cinnc
a court should consider »*eniid nature of
gower being exercised, degree of control
y one department, over another, objective
Auu&hl fole aII.ImgF 8> IrgidaHifC, and
practical result uf blending « power* -is
Xliowi by actual c.xperumé our a period
uf time.
0. Constitutional Law >56 . e .

Statutory powers w re | lit *tli* fi-
nance council, iuxofar ax they invoke mi-

MU« @
r- d utrir.c

TXUIENS K. A*

aPtt



788 Kan.

gerr mn and control over_operations of
tate Department of Administration and
Its divisions, amountb to an unconstity-
fional usurpation of executive power* Irv
laudative e artment_in violatio of se
%t?ron doctn XSA. T1-3/4

?0 Constitutional Law 0=50

_ M. luwaI Power* verlﬁd in st?te ti-
1a* e councfl, Insofar as t rnvove ex
Pendrtures from state emerg en%/

t amount to an unconstrtutro aI UM‘rpv
wmi of executive powers hy legislative de-
bartment in violation of Separation doc-
rine. KS.A 73-3713. 75-3/1

11. Constitutional Law 0=03

Statutory powers vested in st?te fi-
nance council, Insofar ns they involve au-
thority of council to order issuance of cer-
tificate* of indebtedness do .not amount
tu_an unconstitutional usurpation of exeg-
utive power» by le drslatrve department in
%Jr%n of separation doctrine. K.SA.

12. Constitutional Law >02(13)

StatutorY power# vested m state fi-
lature council, Insofar as they Involve au-
thority of councrl to apg)rove expendrture*
from special revenue funds in excess of
fixed statuto [imit?, amount to a" uncon-
stitutional de e(t]atron of legislative power
wrthout adequate standards™ or guidelings.
KS\. 753101 to /3715,

13 Constitutional Law >62(1,3)

The Iegrslature ma delegate fo an ag-
mini-train ¢ ltal sae o | rslature**
Itrrauuus whrre tItc f)o icy is fixed and
standards arc delinitcly esfabh lied which
dvlcnume the, manner and circumstances of
the e\crct-e ci such power.

+4 Constitutional Law >G

Great leeway should ‘e allowed legis-
lature In"setting” forth ?urdelrnes or stan-
%rds for the texercrse of legislative ?ower

n administrative body;
eraia1 lr)it?rer than mrnuteystangar 515 %er
missible
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15. Constitutional Law >62(13)
Statutorﬁ owers vested s state ft
nar.ee council arc usurnative of separation
or POWerS doctrrne Insofar as there are v
a equate I\(/:% ‘vc standards or gimtchia
¢/i; Council It exergue ot if> autnor
ty to increase fixed Posrtron# of employ
mint aUthorized for state agencies, t.
prove recergt and expendi éure of federal -
other funds nut authorized by specific % |
utes. or to authorize state boar of red
to amend or chan r?d its list gf fee- @!
sere.ee activities and to expen mmay
5%%d therefrom- -~ KS.A. 75-17"|

16. Quo Warranto >13

<U0_warranto was available to. mi.;
state \eggslatrve members of Mate Tijuru’
council“from exercising their p.wi
duties in respect to supervrsron and ¢
over gperation* of Department of Adi, .
tratioil and it* various division® . > 1
such power* and dutio c. rnstrtut%l al
patinl of execufive po cr-li*
de ﬁartment m vrolatron of *g tr»tr
trine KSA. 75-3719t075-3 5

17. States >4 9

Acta of state tn.ancc council, fr*
tine of it* creation imiil filing r.j rp*
determining that certain power- and dim --
of council constituted an usurpation "i «
ccutive powers in violation of *cjiry v
doctrine, were those of dc facto eir‘ '
binding between all persons dealing <
council as a public body compn-ed < :
lie officer-*

18. Slates >43

Duties of -tatc finance council that
solved supervision of Dcpaiimcu nt
ministration and it* various division* vute
to devolve upon and be exercised !.- govi-r
Uor as head of executive department
state until such time a# legislature adopted
a new legislative plan or scheme for cim -
cil that did not usurp executive power*

K.5.A. 75-37id to T>-3775.,
Syllabus by Ihe Court

I. The -cpiraliuti of powers duvtfwc

d'les not in all eases prevent individual

STATE EX REL SCHNEIDERV BENNETT Kan. 789

Clle a*. Kan, &l7P M

members of the legislature from, serving on
mrnrstratrve hoards or commissions_Cre-
atedb legislative enactments.  Individual
membérs Of the legislature may Serve on
admrnrstraLve Lcards cr commrfsron*
where such service fall* in the realm oi
cooperation on the g}art of the Iet%rslature
and there 1* no attempt to usurF nctions
ol tne executive department of the govern-
men
2 The separation of powers doctrine
Prohrbrts individual members cf the Iegrsl
ure Tom Serving un administrative hoards
ommrssrons W fere such servrce results
the usurpation of powers of another de-
partment the rndrvrdual legislators.

3. When a statute. is challenged under
the constitutional doctrine of separation of
powers, the court mu*t search for a usur-
pation by one department of the é)?wers of
another “department on the specific facts
and circumstances presented.

4 A usurpation_ of powers exist*
where there * a significant interference P>
om- department with operations of another
it irtmonk

5 In determining whether or rot a
u urpalion i Powers exists a court should
const er 1) the essentral natur of the
power ing eCTCr*e 12) the eﬁre uf
control by “one eartment uver another:

e EIS ature an

3 he ob ective so:ﬁht |» be attaned hy

the practrcal re

Mon arc held to he an unconstrtutronal
usurpation of executive power* bYte ey
llative department in vroIatron nt the sep-
aration of power*doctrine.

S Statutory. powers vested u.the *..tc
fmatxe council 7 considered and set forth
In the opinion vInch Involve the authority
to apforove C-p* diturcs, from special reve-
nue funds, in excess of fixed statutory lim-
It arc ed o, be an unconstitutional” dele-
gation of | e%rs lative, power without ade-
Quate standarts or quidelines.

Jorn ft. Martin, First A*st. Ally Gen,
ar%ued the cause, and Curt T, S¢ nerde

Afy. fier, was with him oil the T'tct fur
appellant

thirlc* X Henson, Mi*on, Lewi
lortvr A Haynes, Topeka, arqued the
e & | s on the It for aEpeIIee*

Robert A Gohjsnove, Kansas islafive
Crnv-t!, Topeka, Wes on ihe Ine amicu*
¢tr.Cotor the Kan*as Sengfe. Kan-a*
House i ftopreSentatn e, ant
Legislative Coordinating Council.

PRACER, Justice

This s an action m quo warranfo
brought by the *Utc uf Kmxi* on the rel?r
tion i the attorney general as pIarntrf
seeking to qust members of the state fi-
nance council from the exercise of various

sult of the bleniding of powers 2> shown cy Bower* and resgonsrbdntc placed in them

actual experience over a period of tun

statute.  Judgment wa* cntcicd by the
Istrict court rn favor of the defendants-

0 oo Ory pOVer voted in the Stat%ppellee* denying the relief sought by the

finance courﬁrl respect 10 b endi-
tures rom t es ate emergency unit VK
3713 anQ 75-3713a) and

» authonty 10 order the issuance of cer-
tificates of “indebtedness (KS-AL>75 Snpp.

53 arc not uncnstitutional as a i
oIatron f the separation of powers doc-

plaintiff. - Because of a change n thé per-
sonnel of the slate finance council an or-
der ht* been entered by ln* court substi-
tuting new parties deicmlaut ¥ certai
orrgrnal panic*. - Sen Rru* (. Doyen,
pre-ufeM 'of the_Kan*»* senate, ha* been
fubstrtuted for Richard . Roger* who no
onger holds that position. ~Sen. Wmt

7. Statutory powers voted inthe slatbr?jrnter has been substituted for Sen. Ros*

frnaﬂce council as coRs dered and set forth
Involve supervision
*nd control over the operatit/it* of the state  Rep John F. Illgle* EN majorrt¥( floor

In the opinion wh
tkiurtment of administration and iI* Uivi-

g/en who was formerly chairman of
ate ways and means commil ler,
Cltta-

leader of the Kansas liUU of rcp
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trwhn- been MsUiuuted for Dorit J, Ev- decisions of this court nave toUi ;

erett. who _formerly held that position. granted the constitutional doctrine of sepa-

Rep. John Culm, s minority floor leader  Tation o; powers between the three depart
of pth,e house of representat%es, lias been  merits ,ofP i

. he state government—cgidatiw.
substituted  for Richard C. "Pete” Loux. —executive and Eu |cqal. Trﬂ )

e separation ,.i

The remaining original defendants are  powers doctrine was designed to avoid a
Robert F. Refinclt, “governor or Kansas, - dangerous concentration Of power ami {#
Rep. Dvsae S. "Pete’” McGill, speaker of  allo the respective powers 0 be avug *e
the Kansas house of representatives; Sen. to the dEpartment most fitted to_cxerci-.
,Jose?h C. Harder, majority floor lead* th%m,

en ickle . . iinahtn, 12|_r
IT of the Kansas senate; Sen, Jack Stein* 42 5].15Pk2|d 2233 IHtfan \.Z.

rqer, mmontyé2 floor leader of the Kansas Mr. Chief Justice Fairer -6t forth at e
senate; and eP. Wendll I_.adg, chairman  ccllent hlsto%on the separaélon of pawr
of the house_or representative w%vs and  iloctrine which does no: need further cl 1
means committee. ~ All Ie?lslator gfend-  oration here,

ants arc.mend ers of the state finance coun- 7 dioial i i
vy - : i oughout the judicial history of in-
el ﬁ.y virtug of their legislative positions.  gyate twg bsic aP rJoaches have tggen i A
The gUctiolls presented in this case arc  toward the doctrine. - Some court- Ime
entirelyquestions of law, The case must aP,Il?d the separation of powers d'»t: '
he detérmined on the basis of statutes cre- s ﬁct y, efusing to tolerate the u*
am g the state finance council and pre- of one ef)artm nt JJerform_mg ay
scribing the duties and powers thereof. It tr,adltlonalyallgne fo a different i
I5 the position of the attorney general that  uient. A good xamgle,o.'t,hls appr
the exercise of certain statutory duties and that of Mr. Justice Smith in the n.r
Pov_vers,of the state finance council by the cpinion. I state I. dohnsen. Nl K. ~
egislative members of that body violates S F. % decided in [Ur* There
the constitutional doctrine of the separa- Justice, Smith d%clares tha(s tne o
tion of Powers and that the exercise of tion of Kansas has created fhree di*tt*i
certain otlu r statutory duties constitutes an  and separate_departments of gnvermmM
unlawful delegation of legislative powers. and tha%thf fggctlon* of the three depart*
Cases oy lleged vinatiors of e Incuts st e tept 35 dtict 41d A
searon of oers Goctne fave e [o¢ 25 posie, except <0 far & e actl-
before ths court on many occasions, The O O 1S Te o, COngie g Te-irv <
separation of powers doctrine wes fost re-  (on & AR 01 (€ OIS B KDL o
(I QISCUSVE I fasen v. hat, 21" Kan,  Within proper Inlands and to prevent fe
i 5 P2 0 e voled e s 200 mprovident ecton, AL -+ -
lion of whether K.SA™ 22-3707. providing ?t”‘?tt Vil 1as ken ol without .
for senatorial approval wr rejection of qu- 163, 6 M€ DORL LIPSV OV, o
gl ionmex. 1 e g (LEBEIELES 0ty G
Adult ~ Authority, 15, constifutional A~ ROUNGS OT It Esignatea DOWEE. Such W,
thoUoh Lok did not involve an attemot 1y 1S Without jurisdicion, unconxtitutiou.ii v
tle Ste Togiseture 0 heve 15 on [er. VoI , N
bers serve on an administrative board.  Although tlic theoretical scg.l_ta.tott 0
Leek IS |mp?1rtant because |% discusses in powers Of govermnent wa* Strictly —en-
some detail the separation of powers doc- Torced in our early history without qualiff
trine_and sonic of the general pnnmples cation, the more Tecent ases have moos*
pertaining thereto.  Like” the Constitution  ficd the doctrine and applied a more prac-
of the United States, the Constitution of ~ tical approach, U yeek Jt IS Pomte, mt
Kan-as contains no express provision re- that desthe the excellent theoretical iiai'Je-
quiring the separation of powers, but mil  wotk which various ca>es have construct*
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s kan- it téveloped the theory of separation of

e, thiso?ourt h\s field the reparation of

pure form except in p
view was taken in P
tice Poster Il hi* disse tln% 0

stale V. Johnson, SUIa, Wher he state- as

follgys: , :
QW.3, .1 wish to say that in the
practical affairs of government there >
nut and cannot be dny such thing as a
clearly defined and complete separation
of such powers. There Is not and can-
not be any such thing as a legislature
which wills and orddins, and “nothing
else; a r{udmla[y that Interprets and ge-
cides, and nothing else, and'an executive
that "enforce-, and n,othm% glse.  The
metaphysical distinction Detween the
spheres of will, Judgment and action
caqnot be applied R1 the dqm?m 0f.P0|It:
ical >cicnec” In the gr_actlca affairs oi
(]Jovern,ment the dlistinction between legis-
ator, judge and executioner is specula-
tive and “doctrinal, rather than ‘actual,
nd the lircs of demarcation between
them va%ue and fanciful, rather than
real. . There arc points at which the
functions of the one assimilate so closely
to the others as to be impossible of ge-
tectlgg éxnd separatum. . The tun-t that
can be done 1 to recognize the theoret-
cal classification madg ami preserve in
%neral ouﬁlme the. |h-t|rhct|on drawn.
odern political science has, however,
?enerally discarded tin- theory (the dis-
ribution of governmental powersg, both
because it 15 Incapable of accurate state-
ment, am! because_t seem- to be impos-
sible o g p_g It with beneficial rc.-ul.- m
the formation of any concrete political
organization.”™ (p Na7, 60 ¥ p. 1010)

(L2J In our judgment a strict applica-
tion of the separatio of powers doctring is
ma%)roprlate todgy in a complex state gov-
emnment where administrative agencies ex-
ercise many types of power including legis-
Iﬂtlve, xecutive, and' judicial powers often

ended together In the same administra-
tive agency. The courts today have come
to recognize that the political philosophers

wer- did not have any concept of th
governiuent has never exiled in ggmﬁlex?tigs o%tgo3e?n?ne¥wtco s 0.

as It exists to-

olitic-! theory. ThIS  day.” I'ndcr our system of government the
"0ty M. CIct JUs-  aplte independgnce of t%
pinion - In- and the complete separation 0

? departments
POVWErS IS Im-
racticable.” We must maintain in our po-
itical syMem sufficient flexibility o exper-
Iment and to seek new methods of Improv-
mr% governmental efhmenc%/. At the Mine
time”we must not lose ygh of the ever-ex-
isting danger of unchecked power and the
conﬁentratlon of power in t&e ands of a
single Person or group which the, separa-
tion of powers doctring was designed to

prevent.
f3-6] The case- in this jurisdiction
%oncer,ned with the separation”of powers
ave Involved various departments of our
State govemment, hi re Suns, Petitioner,
51 Kan. 1, 37 T\ 135, involved an unconsti-
tutional combination of executive and judi-
cial power where a statute sought to"con-
fer mi_count ttornek/s the powier to com-
mit witnesses for contempt. " state ; . ohn-
sit, supra, held invalid a combination 0
\eglslatlve, %UdICIaL ami_ executive }IUIC—
10ns In @ court of visitation. Viir/m r,
sneil, sz Kan, 4S5, 125 1o 47, held to_be
valid a fstatute provi mg f%r tme agFomt-
ment of county auaitors by the district
Judges, a claimed improper d,ele(lqatlon of
executive power to the judicial. branch.
The |ssve §r,ese]nted in the ca—,f,n¥|v ,tl)eJore
il- Involves | claimed iinconstiltittm.il dtle-
ation of executive powers to the legi-l.I-
Ive branch. It is necessary to consider
the Kansas separation of powers W in-
volving the legislative and executive tie
pnriments of Povernment and the general
principles of faw which have been devel-
oped therefrom.  We note in particular iht
ollowing general principles:

IIX A statute is Fresumed to be con-

stitugional. _-M doufts must be resolved
m favor uf Its va |d§|ty, ang hefore a

statute may be stricken down, il must
cIearI?/ ag ear the statute violates th
CONSttUtion, g.eek  Then, -upra,rzs
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2) The legislature :uay by statute
pr(gw)de fior thegapppintmentyofwmembers
of hoards or commissions created hy the
|eg|5|ature {State ex rel. Falser
Kansas Turnpike Authorit_i/, Kan.
G‘B, 273 |\2d /KNS Marks . Fronts. 179
Kan, 658, 649. 205 P2U 516; reek ..
Tix, supra, 4

(32< There is N0 express provision of
the Kansas Consfitution which in terms
Prohlblts the Jeglslature from providing
or the a[[) oinfment of _certain of IS
members 0 administrative boards or
commissigns o which prohibits their
serving ol such hoards or commissions.
(Si.ite Il rel. Falser V. Kansas Turnpike
Authority, SU ra, State »®rel. Atulerson

B;Fjaddy, 190 Kan. 652. 692. 368 P.2d

,54) The separation of powers doc-
trine does not In all cases prevent indi-
vidual members of the legislature from
se,rvm? on administrative Roards or com-
ntisMot.s, created hy legislative enact-
ments. individual members of the legis-
lature may serve on administrative
hoards or commissions where such Serv-
ice tails in the realm of cooperation on
the part of the legislature and there ts
no attempt 10 usurF functions of the ex-
ecutive department of the government.
{Stale el rel, Falser;-. Kansas Turnpike
Authority, Supra; Stale ex rel. Anderson
. Fadely. SUPF3, concurring opinion of
Mr. Jmticc Schroedcr. at page 697, 38
rd%s'i

(51 The. separation of powers doc-
trine prohibits individual members.of the
[cgidaturu  from servm% on administra-
tive_heard® or commissions where such
service results m the usurpation o+ pow-
els of anotrer department hy the Indi-
vioual legislators. = (vate er rer. Faiser
v. Kansas Turnpike Authority, Supra;
State er rel. Anderson v. Fadely, Supra,
State ex rel. Anderson v. State_Office

Commission, an.

Huildin
J 673; leek I Then, SUPI.)
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(ClI W licit a statute is challenged un-
der the cunxlitiitioiial doctrine ol hj-.,ra-
tion uf powers, the court mu»t search for
a usurpation hy one (tc(>artnicni of i;u
powers of another department nn she
specific facts and circumstances pun:::*
ed. {Leek t~ Then, supra, ML JIT K i
at page P.2d Ji»4; Shite ex rel
Anderson r. Fadely, supra.)

f7#) The problem, of course, i to -i
terminc whether or not a_usurpation
powers lus taken place. That ‘term ha-
nd heretofore been clearly defined. Itr..-
been sug%ested that to have a ti-urp.v
one. department of the governm,ent mi-,
subge,cted dircc.’y or indlirectly In the ¢* &*
cIve Influence of the other, state I *
Anderson [ Fadely, SUPIA. 1B Kan
page e%, 308 *2d 537 Leek . Then
pra. 217 Kan. at age 8¥7, H» P2 5 e
It seems |o us that t0 have a usurp...I-
nowers there must be a significant
ference by one department with the < @
lions of another department. In Cete
*ng whether or nut an_ Uucoudtiut< *.
usurgatlon of powers eX|i<,ts, there g
numper_of factors prope_r){ t0 1c oqH
cred. First 1 the_essential nature of ¢
power lcing exercised. Is the power e»
cIu3|ch¥ executive of Ie%lslatlve org" e
blend o the two? A second factor I -
degree of control by the Ie?lslatlve der+*
menl in the_exercise of the power
there a coercive influence or a mere ¢*
crative venture? A tlurdcoiiMiler,it:-
importance is the nature of the «ih> *e
sought to be attained by the Ieglslature
the “Intent of the legislature Tn c%; & *
with the executive hy’ furnishing,some
cial expertise of oné or more of It- re-:-
hers or 1 the ?bjectlv,e ol the legt".V-c
obviously one of establishing Its super:» r:>
over thé executive department ill ity -rea
essentially. executive In pature? A iourjh
consideration could be the practical rc-ult
of the blending of powers as shown by ac-
tual experience over a period of ‘whc
where such ewanc% J¥ %vallable. Vi
Hit wish to imply thlit these arc the arl*
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ileir*, m

tartars whivli_should he conside_er Int It
e=iis to | tli.if [uc> have special signifi-

cance in determining whether a iiiip(nm
of powers has been demonstrated.

We turn now lo the problem of deter-
mining whether there has been a iimupe-
(lon by the legislative department of pow-
ers and functions of the executive depart-
ment as a re«ult of the creation of the
state finance council and the exttcise of
Its powers and qutte*, To determine this
Issue we tmt-t carefully examine exactly
vmat the state finance Council 1S and wht
It docs.

The attention_of this court wes first di-
rected to the finance council in 197 in
Fadely. 1he Sole _issue involved in_ that
ease was the constitufionality of _(/».S.I955
Su?p. 15571 1(4) which aitlltori/ed the
state finance <mmcil to allocate to and au-
thorize expenditures from the state emer-
gency jutd & provided for in C1.519%5
_uEp. 755712 ana 753713 X0 other du-
ties or function* of the Spue Iniame coun-
ol were challenged or consideted Ly the
cov. In the ,maﬁont%/ opinion ™ Mr,
Jotice jiuw. Chief Justice) "Farmer dis-
cussed the history of the ﬁrecedm s
leading up fo the creation of tfe fi-
nance "council. 1t would he hilpfnl to
review Dbriefly that history in this opin-
ion. In the legislature established a
state war emergency fund to h? adnuni*-
terc hy a state” war emergency fund hoard
f,on5|st|n(11 of six members—he governor,
leutenant governor, state auditor, speaker
of the hmi-e, and chairmen oi the wavs
and means committee of the =y and uf
the house of representatives. g!h. X7, 1.
193) The statute ww a product uf the
emer_gencg/ created hy World War 1l
Section 3 provided that v/tre the united
Stales ;%@ engaged in hostilities ;%th an
foreign pation and ng Ionger,.suc ' s
by unanimous vote of all of its members,
was authorized and empowered to make al-
locations to and authorize expenditures
various state a%enfles rom the state wa
emergency fund for two purposes; /!
preservation of the public health and pro

Jup

teclinii of persons_ami property In in ex-
traordinary conditions arising “out of the
war and which were not fofeseen at the
time a,pg_ro,Prlatlons were made hy the reg—
ular sissiol ,?f 1%45' 2 regalr or temg -
rarily ~ replifc ~buddings or equipment
owned hy the state and ‘destroyed nr dam-
a?ed, sfabotahge, fire, wind, torado or act
of tiod It such building or equipment wes
absolutely necessaEy tu the continued func-
tions of ‘the Rartl ular state agenc; Using
the same. The co¥n0| co¥ld, act onl
unanimous vote of all of its members.
Following the end of World War 1| the
Ieglslature in 1937 created In lieu of the
state war emergency fund a state emergen
¢y fund., A stale emﬁrgenc fund hoard
was created to make allocations to and au-
thorize_expenditures from_ the state emer-
gency fund. What had 0r|g|naII%/ been de-
slgned,a_s a fund to take cdre of emergen-
CIES arising in war time had now becorme a
Permanent part of the Kansas governmen-
al scheme.

\i us 1953 regular M>xion the legisla-
ture repealed all laws relating to the state
emergency fund and the Mate emergency
fund board and created the slate depart-
ment of administration consisting of a
budget division, an accounts and reports
division, a purchasing division, :i personnel
division, and the Mate finance council. (I..
1953, \h. 375; 1i.5.1955 Snpp 75-3701 to
75-3964.) Thus Kansas became one of the
states which sought to effect admim-ti.i-
five reorganization through a department
0i administration. This plan as-timed litit
the governor would he able to control and
coordinate the numerous etale Agcncie* by
the jin.icious supervision, auditing, and
inspection of a central department. My
controlling budget c.MimnUs ami hy con
turns management audit*, preaudits oi fi-
nancial transactions, centralized purchas-
ing, and the recruitment, supervision, and
direction of civil service personnel, the
governor through his appointed director of
administration, would presumably ue aide
to direct the whole operation of the execu-
tive department of the Mate government.
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Ilie Mate finance council was created a? u

Icgid.itivily oriented council to approve the
riles iird regulations of the ileparttttent of
ubumtMrattnn anil thereby to check the
pnwei ®f the governor to coordinate the
wtivilu-s ul talc ngcnenx.

The haitc provtMotte of the 1953 ..et re-
aitin in ei\ct today and may he found in
L.SA.19/5 ‘app. 75-3701 through 75-3775.
Su 1957 win. \ F.tdely was decided the
eonsj.d ecrMMv 1oi six members— (1) the
governor, who wa* designated as chairman,
< i the lieutenant governor, (3) the presi-
de:.! pro tern of the senate, (4) the speaker
0i the huii-e of representatives, (5) the
chairman of (he senate committee on ways
and mean-, and (6) the chairman of the
house committee on ways and means. The
general powers and duties of the state fi-
nance council were provided for in G.S.
19*5 Snpp. 75-3711, which is quite >uuilar
to our present statute, K.S.A.1975 Snpp.
75-3711.  Suffice it to sav the finance
council wa- granted broad powers to exer-
cise control over the operations oi the de-
partment of administration. In 1972 im-
poitatit changes were made in the depart-
ment of administration.  (1.1972, Ch.
33JA The Mate finance count'd was con*
turned in existence and was declared "at-
tached to the department of adiiiuiiMr.v
tiuii* ("5 370S;iv.  ItS membership eon-ist-
etl of the s.mic Six 1urmnirs which it h.id
under the 1953 act. Except m eases where
oth* r condition- and limitations were pro-
scribed hy statute, the chairman and four

or uioic other member* of the Mite fi-
nance council were declared lo constitute a
ilonium and a majority vote of all nuiii-
hvfs of the state finance council governed.
«5-3711t The two cxreptinps to the ma-
jority vole provision involved a-tinn* taken
hy the entmcd with respect lo the state
“em'lgency fund (75 3713) and actions au-
Vhon/ttig tlie state hoard of Irca-liry exam-
iner- to issue eerlifieates of iudehteditrss
t75 *725a). both of which required the
iiuaiitniMis Mite of all iiientheis of the fi-
nance council. In 1¥74 K.S.A. 75-5768
wax aiiieiulcil to enl .rgc the Mate finance
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council to its present nine member-—the

governor and the eight member* who ¢on-

Stitute the leadership’of the Kansas legisla-
ure. To?a, the govern%r has one "vote
\a/gésthe eglslatlve members have eight

lit the petition filed in this rave 'y thv

attorney g])eneral _reference is made t0 nu-

merous” sfatutes involving the power* and
duties of the state finance council. KS

A9 Snpp. 723711 provides that, In

%ener?J, [t not h}/ VY% of limitation, the
ate Tinance councll shall:

(1) Hear and determine appeal? hy
any state agency from filial declMors or
filial actionS of the secretary of adv.r.>
tratiou or the director of (computer
SEIVICES).

(2) Approve, modify ar.d approve or
reject é)ro osed rules and rvgu'at: e
submitted hy the se_cretarg/ of adim-tra*
glon éls provided in K
mended.

(3) Make allocations to. ami £
expenditures by a Mate aPency, frev. )
<l propnatious to the stale finance eam -
ed. for tl.at purpose, of finals hr tiw
licipated an uulmd([;ctnl need- . lor
(ﬁ)n(fltlons and limitations prefer.' ¢i 1J
the Tegust, thire,

f-I{_ |-screi-e powers and  jor:
functions specified fur the state f:.*-e
Bmmﬂl bY jt* Kansas civil service .u" *f
y other Taws,

A 7557 &

A number of other statutes *povf * '
vest the state finance council with
tinnal powers_ and auties, The state fi-
nance cm- il is vested by la* with.the an*
[Imrity to fiv or approve Ilie coinpim'itmn
to k¢ paid lo a Iarge number of nfju'er*
and employees of the executive dvp.rme*
of govirnmeut, ‘lhe slate finance enured
Is required to fix the annual salaries of t*c
adjutant general (18-203), the executor
xeelel.l% of the stale hoard of heaI|n%,art<
(65 -,2? ). ami the emglo%ees of the Dicen-
tennial ctnuiMlon (73-1500. 'l he record
refers to 7L state officers and employers

STATE EX 8%3.)(5&“% PEI?.V. BENNETT

whose animal salary or compensation must
he approved hy the state finance council

The state finance conned exercises con-
trol ang auth,o_r,lt?/ quer the Mate depart-
ment oIf admilii<trntion as a whole. The
coungil must anrove any and all rule* and
regulation? with respect” to t* manner of
performance of «my power or duty of (he
department and the execution of finy busi-
ness of the department and its relation? to
and_husiness ‘with _other state agencies.
(K.S.A. 195 Snpp, 75-376.) . The finance
council may hear and determine apgseals h%/
anY state agency from final dccist as or fi-
nal actions"of the secretary of administra-
t(II%nS(K }B% dérector7of3%(iri1§{-t)cr 'sAeﬁvmes.

SA npp. 75-3711(1 reg-
ulations promulggted %y the |;ect0r of the
division of accounts ard reports pertamlnbg
to oId-aIge and survivars insurance for pub-
lic emg 0yees arc made subject to ag)groval
of the State finance council (75-3749);
The finance council must approve all rules
and _re%ulatlons adopted h}/ the director of
architectural services #n)e t,ammg {0 uni-
form " standards for mobile ho. ics and

vehl%}es. gK.S.A.1975 S g
75-122Uc].) - Under K.S.A. 197 Snpp.
433 the “state finance council must ap-
prove memorandum  agreements resulting
from labor negotiations Involving slave ent-
ploy,ees & a condition precedent to ihe ef-
fectiveness of such agreements.

The stale finance council exercises ex-
tensive P_ower and authorltg_ over the ad-
ministration of the Kansas Civil service act
and the division of f)erson,nel. The council
must approve all rules ami regulations pre-
pared hy the director of tin; division of
p$rsonnel for cam mg Qut thg rovisions
of the Kansas rjvf{ service | P?,S_—3716).
Assqnm_ent to classes of all positions in

the. Classified exemgt service of the Kansas

civil service act and the asagnment of
classes to Hilary ranges arc mad€ a duty uf
the director of per.aimcl. Imt. such assign-
e menta cannot become _effective until aﬁ*
. proved b¥ the council (/5-29.18), The
; director of personnel I required to prepare

recreatijn

ij2-= PRy pfon which shall include a schedule
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«f salary and wage ran%es and_ steps,
which must he aﬂ)lowd the iuttnce
council 175-2°58(3L* Ihe mancg %nurcd
must APPrOVe regulations adopted hy the
secretary o administration relat,m_? 0 fin
hearm,g uf appeal™ by the state civil -mice
commiSsion. ' The council must apprme alt
regulations pertaining to the furnishing of
housing, food, ami other maintenancé to
‘Late emglo ees 1752, laj. It |?, dear
that these statutes veM in the state finance
council the power to control operations of
the division of personnel, _

The state finance council exercise? ex-
tensive power and au_t_horlt¥ over the_ func-
tions and responstbilities of the division of
the budget. K.S.A.197 Snpp. 75-3714a es-
tablisheS as a part of the department of
administration, a division of the bud?et
whose administrative head 1 the director
of the budget. The secretary of adminis-
tration Is empowered to adopt an allocation
system, on the aavice of the budget director
\ihen it appears that for any “fiscal year
the resources of the general fund or“any
special revenue fund"are insufficient o
COVer ppro&)rlatlons, for that year. A?en-
cles affected hy decisions of the secrefary
of administration regarding the allotment
system may a> for & review of such decl-
slon by thé ?latc_finance council whose dc-
cision”comrol (75-3722).  In addition the
finance council may (T;rant antluuity lu any
state agency lo transfer a part of any iterm
appropriated to such ,a?_ency to any other
item of itx aﬁpropna ion; tK.S.ALB
Snpp. /537261,

_Other miscellaneous powers of »!- state
finance council are warthy of mention.
The secretary of correction$ i dire td to
provide employment  ulipurtum®iex, work
experiences, arid educational ur vocational
training fur all inmates caﬁab,le of benefit-
|n% thérefrom, and is aythorized to grant
eath Inmate as n reward for such employ-
ment an amount which shall he set hy the
Stale finance council hut not Iex than %
cents.  (KSALM Stipp. 75-5211) The
finance council cMPrcisiS control over the
director of architectural services in that m
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the event of d_|sagireement between the
director of architectural services and the
administrative head of any state agency re-
lating to Plans, specifications, and ‘con-
tractS involving the construction or repair
of public burldings, the secre,targ of admin-
Isfration is required to supmit Such dispute
lo the state finance councﬂ]g%(} As decision
shall he final. (KSA_ fofAL KSA
19/ Snpﬁ. 75-1202%0) The finance coun-
oil also ha? authority 1o establish limita-
tions on the allowance of moving exRenses
made to new professional employees hy at'v
tatc agency, 1K.S.A.197% Snpp. 75-3219.

application to the governor and a%)roval
by the state finance council expenditures
from speual revenue funds may exceed the
amounts” specified In these acts, Cited as
exan%%es b[ythe attorney general are I.aw%
nf 1 .C|.8.§51' Cigg, Chly
14°Ch 13810 Ch 14812 Ch i)
49: Ch. 18 §5%; CIt.20§9' Ch 21 Ss.
Ch. 22.55; Ch. 23§15 Ch 24811,
Ch. 2.8 7 Ch 26,827 and Ch, 27.?
14 Furthermore, in the appropriation 0
moneys to state agencies' uucnciimhertd
balanﬁes are commonl%/ rcappropriatnl
9. | irom |16 State general fund with the prmt
s indicated above two ftmatir.is of the -0 that expenditures therefrom may nor
state finance council require the Unanimous  exceed specified amounts except upon mp
..5);>ro\al of ail nine mctrer> of the. coun-  proval of the finance council, L%, 1
ol KS.A196 Snip. 73751 provides in § o' [¥) 200e appropriation at™ aho
-uhstance that whenever it shall appear provide 'that the nu _B_er 0? t%ll-nme ‘i
that the estimated resources for any fiscal  tegular part-time positions which may” e
year m Ihe sfate ?eneral lund arc suffi- Fald front_ appropriations {or SECIfic ages,
Clent to meet in full the estimated expendi- ties are fixed fy law subject to approval
tures for that fiscal year, but the estimated o the state finance council to exceed ti*
resources Ul the state general fund in any  specified [imitations, See for example
month or months of stch fiscal year arc  T'aws 1975, Ch. 10,8 13 The Mate hoard
of regents is authorized with the approval
expenditures for such month or months,  of the state finance council to amend vk
the finance council may b){ unanimous vote  of restricted fegs and service activities re-
order thr state hoard of TreasUry examin- — cgipts from which arc appropriated by law
ers {0 IsSUe a written certificate of indept- cﬁ s 3[/>S,) K.SPA. 1575 Snpﬁ/. 5
edness subject to redemption from the state  3711a provides that any state agency » /
generﬁﬂ fund within 64 days. KSAT*B utheruise specifically an'housed hy In*
npﬁ] 3713 authorize, the sate. finance  may, with the approval of the state sinance
council Ty iitintimitis vote of It iP. mem- council receive grants «; money and tung*
ber*, t? make allocations to an ?uthonze appropriated tlnger any federal act o, from
rvpeminiirci by stale: agencies from the any dilier source. The Statute prouc*
state emergency fund in”titr event *f ex- (it Mch « state agency may wish the e
H’»kll\/llml?’ emergency condition®, specifi- Proval or the state finance’ council, sme
cally -gt forth in“the statute. In addition tract with and receive, atul/or spend or

Ly oK.iition, lute of all 1s members (lie  transfer money=, tiolu other State or fide:-
al agencies. ynns statute ha* no . Phca—

finance council > authorized to mal e loans S
tionto funds specifically authorized to he

or g’at.ts of .funds I tin; State emergency
lund. to_political. subdjvisiorr™ wherg gu%hc received and expended hy any Mature;
g 19) All of the powers and duties of thr

buloing* "or eqitipim til are damage
finance council winch are set forth above

anlchallenged in this action hy llie aH,,r*
ney general either as a ikiup.ilimi of exec-
utor po.veis |y the legislature oi on the
Immac ih.n they constitute a delegation of
hgc.lativy power: to the state finance

.

insufficient to meet in full the estimated

r
stioyul'  IK-VA,2*B Snpp. 75 3713 )

I-m .illy the state finain ¢ O Mncil is given
csten-ive power and autimrilv OVET the
tc.«l-1<r and cNpclidiliiic of public moneys.
Under v.irioie, appiopii.iOun ait-, ctiaeltd

m u is ptovah’d that upon ‘'written

council without, sufficient legi-'ative stan-
dards or guidelines, It is obviously a dif-
ficult task to classify these (Power_s as exec-
utive or legislative and lo :
owers may constitutionally be exercised  (7) Approval of rules and regulations
Pnythe state’ finance council and which may

not

powers ami duties granted to the state fi-
nance council to stpervise the operations

of

various divisions are purelr¥_ an eXercise ?f 0
executive power. In parti
the following duties or powers to he essen-
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InCutsauthorized hy the legislature for
the( statse %gencyf' i ;

6) Setting O limitations on paymen
of n?o 9( b

etermine which ving expenses of state employees;

O SRR o h of 1 Dok

sions; o
(8) . Determination of a?peals by state
the department of administration ami its a?enues, from _decisions of the secretarY
administration or director of comput-

er Services;

19) Approval of rules and regulations

. We have concluded that the statutory

cular we hold

p

tially cxveullv—or administrative in na- to"carmy"out the uniform standard code
ture: , for mobile homes and  recreational vehl-
(1) The power to fix or aﬁprove the  cles;
comi)ensatlon paid to state officers and &NO Approval of the transfer by a
employees; state agency of a part of an appropriated

st
v

'iXitfc-i& S m*

Mfrz) Certain powers under the civl item 10 any other item of its appropria-

vuc act, such as the adoption of rules
and regulations for earn|n1g out the act,

tion.
All of these Powers concern the
approval of assignment of positions in

ay-to-da

operations of the department 0? demlgf
the civil service to classes, and the as- tratlor} and its varlous,dlvhswns .Thfe vest-
signment 0i classes to salary ranges, g Of SUch powers in the staie finance
approval of the pay plan containing a council_in ourJudeent Clearly grants to a
hecie of salary ami wage ranges and Ieglslz%tlvelyforlen e btody control v the

ich  operation Of an executivé agency and con-
2}3‘3@ %%%rﬁc\fgls O%atfrm?urﬂ?gﬁ Vﬁﬁ'ﬁ? sﬁtutes,a usurpation of execgutlvg power by

: : the legislative_department. - All of ‘the {low
ing, food service and other employee : i
mantenance to state officers and om- &1 and functions st forth above arc con

N trolled hy a majority vote of the nine-
Ployees in th? CAV" sevic alnd ”]16 de- member finance cJountgiI,onIy ¢ of whom,
beef;fyf?gIOHO (ne cost and value of wicn the governor, is a member of the execufive

. depdrtment, I; j>true that only the ?over-
QS) The determination of appeals fy nor. a* el.airman, has the authority to ¢. M
slate eencis from neturms by the secré-  meetings of the finance council and that
AP, R UL e o e T o
funds wnen Insufficient to cover appro- aﬁenﬁ for any r?]eetmg. Thf] routle
; that the goverrior has no real choice except

priations fiom such funds; to call a meeting of the state finance couin-
(4) Determination of the amount, not  cil since the department of administration
less Man 25 cents, to he credited hy the cannot really function unless its rules and
secretary of corrections to inmateS for  requlations arc ap?roved ar1d made effec-
i o A
5) Resolution of disputes between the : :
dir(ec)tor o STENSCU) SN 3 the s by these statutes placed the State. fi-
head of a stale agency over construction  ence council a body controlled by legisla
of buildings, major repairs, or mprove* 1018, & (be apex of the administrative
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structure of the state deﬁartm,ent of admin-
Istration in & position where It exert?, both
dlrectl¥ and Indirectly, a coercive Influence
on that cxecut've department. We. there-
fore, hold that all of the executive powers
specifically set forth above maK not constl-
tutionally "be performed by the sbate fi-
nance ¢ Tncn with "tf resént membership.
Admittedly the legislature could have en-
acted Marnie* dealing with the subject mat-
ter delegated to the” finance council. ~Rut
it failed™to do, so. It eho*e to enact a law
In general fcrin> and conferred the power
to execute It upon an administrative board
in the executive department. Having done
so the legislature could not constitutionally
vet the power to execute the law in a
body controlled by individual legislators.
In 30 doing it \i- fateJ the doctrine of the
reparation of power*.

_(10) The powers exercised by the state
finance council with re-peel to expendi-
ture- troni the >a:c emergencr fund (K.
SA195 Supp 755713, 75-37ai) we Up-
hold .Is a cooperative effort between the
executive degfartTent and the. legislative
department Of the state. _The ~“powers
ﬂ{ant,ed,there_may be exercised only for
e |imited Ptlrp.v-es specifically set “forth
In the sfatute. * They are concerned with
extraordinary eo&irion* involving the pub-
lic health o the protection oi. persons and
pererty alid  were granted to Insure
ol 'UF; Meate action in the event of a major
di'-tcr. The power-, of the finance conn-
ed in relation fo :hc statr emer? ncy fund
were inlly cmMd-ircd and u‘phe State
. viniex, SUPra, N view cf the fact tlLIt
-l pmorcan e exercised only Iy the
unanimous vote 0: the finance council we
wnnul say that the exercise ol such pow-
e%s % the council constitute® a UMirputm
Of executive power.

[11j We have also concluded that tin
powef o the Male finance emtted
VR Oamints R 2 o o

ury exami Issue a certificate.
RS UnGer e 1 f

etness under the limitations specifi
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callga set forih in KSA.19% Supp. 75-
37258 may constitutionally be exercised by
the finance council.  The Iegl%lature has
established dear quidelings for'the exercise
of this power. “Uecause the exercise cf
this power involves the creation of a debt
of the state, we view thiS power & s
closely related to the exercise of legislative
powef that In our Judqment_such power
can be upheld under the circumstances
Since the” action of the finance council
must be unanimous, il canr.ot act without
the approval of the governor. We, there-
fore, hold that the exercise of such power
bty the state finance council docs not con-
sfitute a usurpation of executive power Lv
the legislatjve degartment., We wish to
emphadize_that this_power Is uph_eld as ot
being In violation of the constitutional doc-
tring” of separation uf powers, We have
not considered its validity with respect Jo
any other constitutional provision.

_ H There remains for our considera-
tion the constltutlonallt)( of the Rowers and
authority vested by statute in the state fi-
nance council over the transfer and ex-
penditure of pul ic moneys. As pointed
out heretofore the legislature in 1975 en-
acted a number of appropriation at*
which delegated to the'finance council
broad poweérs to authorize expenditures
from_special revenue funds which_ exceed
the limits of expenditures authorized by
statute.  Under each of these acts _ap?,ro-
priations arc made to various exicutivc
agencies from the state general fund and
expenditure limitations arc speciiicnlly es-
tablished for each agency. The apprapria-
tion act then CONtAINS a provision umii v
in the following language:

“Upon written anllcanon of the
crnor_and approval of the state finance
council, expenditures from sdae,ual fung*
nlay exceed the amount spcuficd W thi*
act where such excesses are the result of
circuit! ranees which could not reasona-
bly bave peen foreseen) when the logide*
tore Was In sosion.
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ite . Kon ,

[}
We have concluded that th_e_attorneY gen-
eral IS correct in his position that Such
statutory enactments confee upon the state
finance” council the power to amend the
Prov_|3|ons of appropriation acts and o au-
horize expendlitureS by the executive ge-
partment I excess of limitations specifi-
cally fixed brythe Ieglgl?,ture with no ade-
arg e

(%,uae standards or qm Ines. to control the
inance council In the exercise of its dis-
cretion.

[1314] We agree with all parties that
the appropriation of money and the setting
of limitations on expenditUres by state ex-
ecutive agencies constitutes an éxercise of
legislative power. We further agree that
the legislature may delegate to an adminis-
trative body some of the’ legislature’s func-
tions wheré the é)ohcey is Tixed and stan-
dards arc c-finitely established which de-
terming the mannér ar.d circumstances of
the exercise of such power, [//pur,/ of sa-
tanta i. Grant County Wanning BoarJ,
Kan. 640, 408 20 655,) (freat leeway
should be allowed the Ieglslature n settm?
forth qwdellnes o standards and the Use
general rather than minute standards. is
permissible. We recently spoke to tin*
questlon N state er rel. Dix Stale
Beard uf education, 215 Kan. 551, :27 f\
2 952 where we stated:

*, QOur cases dearly reoog*
me that the legislature may delegate a
qulslat_lve funcfion when_ Constitutional
authority for the delegation s present
and the statutory,dele?atl,on is circum-
scribed by sufficient Tegislative guide-
lings to, cover the nature’ and extent of
the legislative function intended to be
dilegated. . Toip bh 87 1A

b %5)

Under the Mitut= now licfoic us the only
standird or limitation on the power of the

state finance council to ap?rove ,exgendl-

ture;, fremn special revenue funds in excess
of fixed stat%ory |ImI|ttS |sf“wh,ere su%h ex-
cesses arc the” result uf circumstances
which ootﬁd not reasonably have 1 4 fore-

si:v24:<g . ) .
seen when the legislature was in scion."
In f?,ur ]ud(T]ment_ IS vague standard is in-
sufficient Yo satisfy the” constitutional re-
quirement that the Tegislature may rot del-
egate  legislative gower unless  adequate
standards are established which determine
the manner and exercise of such power.
There arc no standards which limit the fi-
nance council as to the amount or the sub-
Ject matter of the expenditure* which it
may authorize. The pow%r 1o approve
sucn expenditures may well involve™ un*
lions uf dollar-, of state money. We note
for example that the annual report of the
Division of Accounts and Reports of the
Department of \diumistration' for the fis-
cal year endm? June 30, 19/, show: a to-
tal balance in the special revenue TUMIX in
excess of 51 [V>"0.000.

[15) We Imvc Id.cnim: concluded that
there arc no adequate legislative ;tror lardU
or guidelines tn govern the finarce council
in the exercise ®f its authority to ircria-r
the fixed pOMtiiim "t i-mplovrre:  anthii-
rued for state agencies, uf to approve the
receipt and expenditure of federal or other
funds rot authorized by ;.pecific statute*,
or to authorize the state board of regent'
to amend or change it list of fit-* and
service activities and to expend the money *
derived therefrom.

Under the power* granted by thc.c_ap-
propriation acts the finance caiir.nl i* in
practical effect *et up ax a little bid Meture
with the power lo appropriate -vd autho-
rize the expenditure*- of state mo:-vs. lu
M judgment tins unrestricted grant uf
Power s the state nuance cm:--1 consti-
utes a delegation of [legislative putter
without adequate standardS or quideline®.
Such a delegation of legislative power *
uncoil fitiitinital.

[16 181 Irum wliat lias lied) *nd it P>
evident that the Plamtlff Ix entitled to
Jud?nment ousting the legislative menders
0f e state fiuautc council from the coer
cixe of all of their powers and duties ¢'m
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cerntr;. the supcrvisiin of the operations
of the department of administration and Its
-anon* divisions which we have hele) con-
MUInc a usurpation of executive ?ower n¥
tw legislative cepartment i violation_n
<he_ -.tparatten Of powers doctring,  The
..|I|dr_.?/ of liic actions of the state finance
romicil since US creation In 1953 may be
queMuned. It is the judgment of” the
court that from the time"of Its creation in
1%3 until the filing of this_opinion the
acts of the Mate finance, council were tho*e
of J racto_Officers binding be'ween all
persons dealing with the finance council as
a public bodz composed of public officers.
\Slels ex r), .huicrson Slate_ Office
fluihimii commission, 180 Kan. 563, 345
P-M <z It 1 further tho Jud%ment of
this court that “PO” the f|||nP of this opin-
|on,ﬁhe duthes of the state finance council
mvi.lvurg the supervision of the depart-
ment of “administration and its various di-
wsicii* >liall devolve ulon and be exercised
by tin govemor as the head of the execu-
tive department of thisstate until such
time as the legislature shall by statute
»dvp: a new legislative plan or scheme.

_ We_further hold that the state finance
I unci) as prc cntI,}/ constituted ma){, con-
tinue 0 exercise 1t powers and duties o
authorize tile issuance of certificate; of in-
debteaness under the provisions of K.SA.
1<5 vnpp. 53251 and lo make Alloca-
tions 10 and uthorize expenditures by
clite agencies front the state emergency
fund a,"provided for ri KS.A 105 Supp.
? &rand "5-371da,

_ Linally, we hold that upon ihe_filing of
ih* O?JHIOH the power and authority of the
Sl i A
vpcinhturrs of publi S Which hay
.fgn considered gn? geclare to, be invalid
and unconstitutional m thi; opinion may no

longer be exercised under existing statites.

The judgment of the district court is re-
versed n %_art and affirmed In part in ac-
gglrr(lil%r}]ce with the views expressed in this
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Louis BARTLETT, lather, and heir at lav*,
of Dean L. Barlicit. Deceased, el
ah, Plaintiffs,
V.

DAVIS CORPORATION. Appellant.
Marinui HEERSCHE, d/b/a Wlchlla Big
River Sand Company, Appellee,

v.

IOWA MUTUAL INSURANCE COMPANY
OF DeWITT, IOWA, a corporation,
et at.. Appellees.

Supremo i*«.urt of KaiLSri*

March I», 1976

. Plaintiff brought wrongful dc*!: ac-
tion against defendants, the owner and
operator of a sand and gravel pit, and
owner filed a cross petition a%amst the emm
erator for indemnity Alter the cros- pi-
tion for mdemrlgl Was dismissed and jr. Ic
mesit was entered in favor of 9qlamtnf. the
Supreme Court, 204 Kan 39°, 462 I'Al
7e3, affirmed the wrongful death lodg-
ments against the defendant and rever-ed
and remanded tht dismissal of the owner-
Cross claim for indemnity aqalnst the oger-
ator. The Sedgwirk District Court. Robert
T. Stephan, J, after iitially cnterirg
Judgment for the owner and agnliM the op
Brator, vacated such &ud ment u{gJon megt"
for revision of Jugi ent, and cun 111
{udgment in favor of the ey, firdi* g
hat the owner was not ?ntltled {0 Indemni-
E/, and the owner appealed. The Suprc*
ourt, Kaul, ;.. hela that previous dcci"um
of Supreme Court remanding case to the
%na,l dcourt,t for determmat{on Wlﬂ(], respect
0 [ndemnity Issye was, not res judicata on
o S o el
wner was provided by indemnity provisi
n contractpunder vt\%lch own rpf'talr.cd
oanR/ a royal% Inferest in sand and rav?l
removed from his land, hut was not al-
lowed to carry on any Independent ,ORera-
tions nn the premises, and under which, the
operator agreed to conduct operations in a

BARTLEEf\g«%]VIr?i CORPORATION Knn. 801

pr_oRer mid careful aumi'T anl « cumply

with all laws and re?ulanons of any mu- .

nicipal er governmental boay which”could
affect operations on the premises.

. Reversed and remanded with direc-
tions.

1. Appeal and Error C=1097(1

).

\When a second ,ap&eal i brought to
the Supreme Court in’ the same ease, the
first gecision is the settled law of the case
on all questions Involved and settled in the
first a[neal and reconsideration will not be
given 10 such questions.

2. Appeal and Error C=al 194(1)

When the supreme é_our_t, upon ap-
peal, merely reverses a district court In
connection With it- ruling gn a motion 10
dismiss or for summary judgment, and no
Judgment is directed, the’ effect of the de-
cision of the Sup;erne Court 5 the same,
for purposes of further proceedings in the
district court, as if the district court had
made the correct ruling in the first in-
stance, except, that the district_court has
no authority to change or modify the rul-
Ing mad by the Supreme Court,

3. Appeal and Error C=1194(1) .
Prior deeimom of Supreme Court . in
same ease In previous appeal, in which
case was remanded for consideration of
whether owner of land was entitled to in-
demnity from operator of sand and gravel
g!t located oil owner’s land, was not res !u-
Icata with respect to such issue where the
Supreme Court_did not direct judgment on
the indemnity XVe ar.d decided to remand
case on unrelated point.

4. Indomnlty C=>8.1(l) . L. .

Generally, a contract of ind innity will
not be construied to Indemnify the indemnl-
tee against losses resulting, from his own
negligent acts unless such Intention Is ex-
préssed in clear and unequivocal terms, or
Unless no other mean* ‘can | ascribed
thereto,

F1r)-51

pm=y
5. In_lemnlty C=G . .
The contract of indemnity is construed
in accordance with the genéral rules for
tile construction of contracts.

6. Indemnity G=-6

The cardinal rule :n construing a con-
tract of indemnity IS to ascertain tfie Inten-
tion of the parties ard to give effect to
that intention If 1t can te dorie consistently
W legal principle®.

7. Indemnity C=B.I(I) . . .

While the intent to indemnify again.|
the remit* of an indemnitee’s negligence
must be clear to enforce an indemnity
agreement, It is not necessary that an In-
demnity agreement contain specific or ex-
press [angtiage covering, In SO many words.
& owner's Tiegligence”If the intentjon to
afford protection” clearly appears In the
contract, the surrounding _clrcuny;tanccs.
zli,nd the’ purpose™ ar.d objects of t - par-
Ies.

8. Indemnity C=»B. 1(1) . .

Where the indemnitor ha* possession
and control of the work or premises ard
the owner dues not maintain' independent
Operation® on the premises, a contract of
Indemnity is generally construed to cover
passive riegligence of the owner.

9. Indemnity 0=8.1(2) .. . . .
Inclusion of provision in indemnity

agreement regiumn that _O%elr,ator, of sard
and gravel pi carr%mg liability imurance
naming owner of the “premises as the in-
sured “Mipportrd  conclusion_ that operator
and owner intended indemnification”of the
owner for low ?ccasloned, by failure of the
owner to comply with city’ ordinance re-

quiring fence afound sanj and gravel pit,

10. Indemnity C=>8.1(2)

Indemnification agreemen'g between
owner of land and opérator of <aud and
(I;ravel pit on [am’ which was contained In
ease contract giving operator exclusive
right to enter and occupy land and g|vmg
owner only a royalty inferest in sand an

gravel removed ‘and which expressly re-
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rasg is o, and thEdef% ndant s SUD- pyfing o the use of prir comviction e T fegitative” power of the Commanvealty

ect to Impeachment by other means, a be exercised only with concurrence of
e cutor i % et not 0 use. an ar- gﬁucreemeTcootSﬁ rt]:g{retralr RtheSPgLrBsa\éar- COMMONWEALTH of Pennsylvania both iAo afteyr DIeSENent 0 te
ual yrna missible prior conviction 35 A2 4t 304 that "knowlede that v. ﬁg)vernor General Assembly's rejection of
ecau eig accusedsdechsron whether tg defendants) past convictions Wil I Douglas KtPHAL, Appellant. ¢ quidelines was not an "exercise of leg-
testity selaom turns on the resolution of yoided to the jury, if he testifies, may a, Superior Court of Pennsylvania. rsIatrve power," rather, that Bower Was ex-
one factor, stic Jcnét/r portush. 440 foreclose his onK/ apportunity to. prifi Arqued Dec. 13 1 ercised when General Assembly passed the
2 50457 0 BOAGRL TG s version of fhe octyence.! Theefe Pl Nov. 5. 195 Act which created the procedure for adOB
slérlr-:t(rjn2 a1 rg%g hB”é\oCu*hMcar\hét %‘S we expressly reject the Commonwealth mm It?o htrheougslelsdealrlrr&essr Vr\rfgrlehh Wtihepatsrﬁree?no%/
sume that the adversgrulrng motivateda  assertion that a eigiium issue Is WUH Defendant was convrcted in the Court 47 p §97ﬁ1 eline §303.1 et
?,eertrrr]jatntsmdecduon not™ 0 testiy. mere an appellant does not testify at . ofCommonPeas Bucks County. Criminal seq PCS.A. §||21{b| eealed%

Aftegoset0 :S 0folrthethese and other obser- At the conclusion of the C Ith Nglslont 8rzo 7%%/1983 andec%?vllmggg Cons A 2.5 L A 3% 45’%’ '

[hg g - Atthe conclusion of the Commonwealth < }/ ft, 1 Hg 1855
vations, the”vuce court held that tO pre- - cage, the trial court excused the ury a:! len propert y, s aut terroristic { eat]
E)erv?ré}r]ecolr?\%c%o(hswor%enrdéwtp ﬁrarcrstn teergt Idld 2 sianym fharig o tetgmin ?rrrtﬂe]r%emr;hcdhlﬁe a ealeﬁvIn heunduerertro
%ﬂ?&h%wrgéu%%%eIflgptﬁnp%gtcﬁ%rg]'tcugr Court, Nos, 02802, 85803 and 02804phrla Stuart M. Wilder, Asst. Public Defender,

To gecept this reriurrement or preserva- poses, if appellant decided fo testiy, i Gelphia 1983 Vickersham, J.. held that b Doylestown, for appellant.

tlon 0T & aignuen 1SS 25 (e LOTON- —ecord of e sigyury hearng aonfind provdng t FtGenera Assemhl DY QO Sjenten B Haris, Ass, Dist. Ally,

s oy, ¢ bleboitieiat ol B (o D i oo e
G TR ] e e s R

enns |Van|a hav n%ﬁtenﬂ %een ab? £ts burd f £ The tw i State Constltutlont ative power 0f Before SPAETH, President Judge and
e meanigtu e 1. o v e W o o b Conmonuel my e v oy CAVANADGH, WICKERSAY o

it Do 7 testimony by de- ﬁon\errsgtgehs el oy eIIantt ° Wit concurtence of bo Yh 0USES an fn after  LEY, _OLSZEWSKI. ~ MONTEMUK

el Ty LG s, i Dol

convretrons sough
duced were not stale, havingoccurred with-
in five years of trial. Most important e

Affirmed.
Spaeth, President Judge, filed a diss  PER CURIAM:

as o the use of rro convictions for rm .
menting opinion joined by Iszewskr Mon- Three appeals sre before the court The

peaC ment ur O £S Commonuealth
hum the fact'that the prosecution's case, v-t- |
Sn%th gu ga 5%‘ﬁmh g Ve(f i }9731 solely on the testrpmony of the victim ar! temuéo E"Jd Tffl?t:j"a J. principal e 15 Wl ether t g | IGSIS lative
éhe resEectrve appel ants had n(i various police ?ffrcers There was no - eck, J., filed concurring opinion, VEto provi eI I
el ST v s e e el il e 5882“%1?5& |an1 e%uN%S e K%”rt
tinted to Prow@e meaninaful review |nt (41 Therefore| |fappellant had testin'! LS!&}]UteeX(e;Fa%eZ%f legislative. power," SHAM. joine /-\NAUGH{
absence of testimony hy defendants. See. tthe (Eotmmonweahthﬂuvortr thave hadI © within meaning of sectron% of P enn yIvanra tFrt]ovltlL ItandJ tHNS t\tlwould P(t)kt thaI
E)g ommonuratlrr Bunch, 329 Pa SU-  tempt to impeach. the testimony. In Constrtutron onst it ¢ legislative veto is na unconsrurona
r. 100, 477 A Z’BF%@’erc%?ﬁﬁ easef trlretprosecutrﬁh had"notgler mm 51 4 1 wrc rovre %rrPdA E¥v|3uld aﬁrrm Pres(r) Iegtz E\}\rjsrgr
ucplth | wu.m I ayailaple to impeach appellant* le,-ini". 4 oined by Judges
Azdt72%44 ; 2 Commonreﬁiﬁh rdea% T erePore we F%rng nopgbuse if ﬁr e a - h,gétrl]eﬂ%l;tﬁéeef ?Xt?éd%m}, Ve\”th crg%? MONTEMtJ r}l TAVILIA would
t]fdlm a Super. 505 b the trraI COUTI in ItS ruIrng that it weu-| Ie- of bath houses und aftér pri P ?sen ent that the Iegrslatrve VEto.Is UﬂCOﬂStItUtIOﬂEﬂ
allow evidence of appe antstvvo prior corr v fothe governor, IS an act that Is legislative  and would vacate the Judgmehts of sen-
ﬁl Finglly, .our_courts dg not agree  Victions for robbery to be USﬁ for i+ . npurpose ard effect. tence. Judge BECK viould hold that the
with Chie Ju trce Bur Br's observation In rﬂont purposesf Accordingly, we  affi m Ly LStatutes =D legislative "veto 15 unconstitutional but
tesity W atu?nseon tﬁgt%r?tﬁmshounrttg el o ot Srlee rovrdrng that General Assembly yrvr(r)tlrjrlrd %rthheg \peotlr()j Ighsagvghgbuerorrsrﬁre()rtrhgrg
: u Ut
Judgment of sentence affirmed ? c?onc I tlrnegoacs on, g reér?tcetngreh] f%re gorns the Ji e Wb Wi aftire.
g jud entence on A eaI No.

2. We rccogmre i(Ui the Pennsylvania Supreme eser. in the absence of susli a decision s,c ie.-ed ts 1)
Coun iv free lo diveige (tom pail caw law and llic Commonwealth's assertion of ssJiser. 1 \]C()m ISSIon StatUte d nOt VIOlate Penn meft p
adopt (lie rationale and holding in Luce How- */\Tm 1 COHStItUtIOﬂ WﬂICh pro\”des that 280 ang 2304 Phl|6d9|phla 19&3 IC there
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te affirmed. Appeal No. 2602 Philadel- sion adopts and publishes the guicelines h sentencing . 1 1E [ealslative veto provision, 12 Pa
QHIa 1381 resen'tAspg ly the issue of wheth- " Fhe ngerap Esembp gy coneur- C&gggg%ned ‘%éﬁﬁﬁﬁurw&lﬁg Eeee”te%?h'é% CS, § 2155(0), of the sentFe)ncmg quidelings
[)the frial, court 1 |mp%smg sentlenci rent resolution reject ghe gdmde mesi In J\e uidelines, were not in effect at the legislation Were non-sevorahle, T should
used |ts discretion. - On'that “appea %n entirety ., Withi ays of tlHir ine of t?te rejection, the rejection did, not SUI%IOI’I Judqe Snaethszwt at the pro-
o teﬁ ould B tQﬁt tItet %%ergt I%f B IsI aettlzgrrnee egﬁt/gol%%%teg a?eer%a‘g would ol e procedure sentJencmg Judges %eesm IS K“ﬁ”cﬁﬂsntﬁuogn”a'fje - B%m%on]st?
Irmeg %e Several OpInIOHS fo nc y V\DUI fO oW, Ut merey maintained the Sea

I'> 1207

Cathﬂ tatus quo... THUS, We 00 1ot sge how this 9, Bu Inasmuch as | fid hal
WICKERSHAM. Judge: 19, the Qonpian (e Comicered an exerose of legisative 34 s Ct'ogs 0 ano 238 88f hSLcég%f
Onlune 2, 193 2 eIIant ouglas Xt adoépte ?ﬁbl's proposed quilin poAer o e legate g prows%n Seye
hal entered guilf, pleas In e Ll s Were CJcted, TOWEVer, y"a o, U Ve beleve that the “lgislative power” B | uhotgtj the somsutonaty of 1o
mmon | e A %"Bucks County [0 three ~ fenLresoution AnJanuar et i Tespet 0 e SnTEI QUCHIES — Seencih uigaines BUopiE) pUISLat 0
sepatale omeions. charoMe him wih TSN presented & nei et of Ui > m W, execied not e the Gereral AS-  the Agt of 1080
bgery. et eceing SN popery, Wy o S Th% el 4 senoly rejected the first et of QUICEIeS, e o piic oty of this Commonweal
sl teyiofstc e, ciminal i o056, Ponever. fock o abion oo Bl ver pesse the Act wnith created o Kover BIER o
et and drving Under e inflence, Fol. Tt JONBYEr, took i lop on thls procedure for adopting the ?mdellnes fevors: severabllly” of Staluory provi-
fowmg U prcsen%enee investigation. appel- va"ct . [?Aa 1 ﬁg'gen?gﬁgfn'e i EACt |tself wasdlassell y both Houses TR AL 178 319 A 7%2 5
Iant Was sentenced o Soncuten tern%) S|on announced that the GeneraIgA ' a0 signed { overnor.” This Was te 7678 Fignce astatutor Jrovision s e
St P titot g e(l) OO adonted Te reyised ol tion. The retectlono i quidelines s SUTEU severable uplss fhe provision s
montfs, These senteces e 1o run o / ) oL "erefC'SeO |§915|at've ower’ U hat the Iegts ature clearly would not have
Tecutlve from a CO%W SenCe o0 i PreS|dentJud eS aeths dissei g S, » tat It also_required Jire-entmert to e intenderl t0"enact the remainder of the stat-
ant was serving at the’ time. Folloiing  ion ofes. I rlns aia - Governar, hncetosentenu gud ute without the s lestion,
the denial of hIS motion for reconmderatm% tion provides thatt alive [<m. [ m are not mva?ld or, that rounél ?3 p qz 5 A5
of sentence, appellant filed these timely the om 0W€ﬂ|th Ic |svsted n* that section 3 of the A constltutlonal 'fzblp]l@]n,ksmn §1923 the word-
appeals. Houses o the Genera Assemny ? Finding no merit o the other eon-tituional jng o the”statyte specificaly rebuts the
On %PP%“ appellant questions the validi- exgﬂg'e%ennO,?'ZfYZ'f }L‘fjj{”jﬁﬁiﬂfﬁ? It %t]tap?n?es %ersn%mtehd b)a %tp]netl*lta”f e pr%sumntlon 0 sevgra 1y con e
%ff ennseylvanlasssntimln& ?#Igghcgerﬁ §145 ¥ dogsf art V”$§IE! 7l I\“I tegcglo oo IR AT Smgl language of the severability clause
et s 5.and & ar .
anion  ca ES the principgl #SSHG I thIS under consideration prowdest at th Judgments of sentence affirmed. In Ine A th? 1 supports tﬁec HC?USIOI'I
e et |e5t ot 7886 BO[‘ f3 the 20t OF eral” Acsem fy Y Concurreil Ihal the legislative ve prOvin IS Severa-

resehes '
baCS 1321% ransferred o 39%? may reject the” sentencing uﬁ

BECK, J., files a concurr.ng "pinion  ble. i analyzing the severability clause ill

Qctober PL. 033, No. Iztz o 47 adopted by the S -nteneing " Colin: - y *p e Adtof 1 B0 e o Dl pinc-
PaC. 3 §215 155, 9721 IS unconstiti-  President udgeS|aethaPues that *| SPAETH, President th) ge fn i P 5 of statuto% nstructlon 11the|
tional.~ Sgction 3 of the Act provides for [GIecton is anexefcise o egislative 1 sent|n19E Mnnlon Joined ure IS presumeq to ch anget e worain ﬂ
,\}f I creation o?t e pennS van) Commts nd can ong be made after gr a e lION IIROandTAMILIA JI ? a statute in order t 5| al a- an el
sion on. Sentencin }’ 3 tion of e Govern rang that ruiie the. Avtd-* ’ egislative Intent and§ e legislat ets
sentencing quidelines by the Commission, "ot provide for {lresentnnut o tin- 1i-vr BECK, Judge, concurring resumed not to inten an?/ IPTOVISIOH
Appellant argues that sect|0n3|s uncongti-  1or 1 is unconstitutuuial Lagree with Judge Wicxersr.atr, ;ha: the fatute as surp usa?e but rather Is |ire-
P a?and? at, therefare, the set dioing || o not beleve ttI'" e p sente mga[g(tjndellnes e 0 nsttttﬁtonétlfp suined t0 |n ﬂd that every word In a stat-

Al et relore, e < et 4 Aszsemwesorgoec e e i [Ua0! tnatGetemninaion trough a oifer- U Fvg G o], Mangl sachman,
el We dsage Was 2 EXEICse O elslattve o?ner - et s a \L3TTL cniteo
The abOVG ACt pWVIF Sthat the SentenC |6X6I'CISG| Of |€ IS|atIVG OW(:‘ IS ar%fal’t T Appellantl siatemeni i questr-.s itwt-Jved antV?Or}:iitsi Z\ri ar\tnliocllleb;llIth)e ;Iac;fcr‘:lenlscsnc;nvtzllly
'é‘ §°q”e‘£"'§%' e i aé‘)pt e 'rt‘é‘sl'%me e o satgst a?é]g e 0o smorchaguemes, ot e e
ennsylvania Bulletin. After the Commis- lion was Ieg att e In effect Decause It e ﬁ]gis_t;a've atithnnly by the general avwmhiv hia_neecwanly ifc- pioilovi ol the sentencing
I Mt(;tltﬁarc]ompamon uvi are; CUNirti™:uratth i ('ﬁb o-onvu/l/i v. Vilinon. 010)0 i'lnl™*'cV 1 niawco,;:Z&nuﬁnfnimde If. V1ol thr Pennsylva- ”rigcuftd(eoltrn:s;]?pe”am N1

0)076 Philadelphia ms), Cooininu- -

9. Arc llic scnl.-nemg goldrhnev. 20-1 I\l |

mratth v. flairs. 020-1 Philadelphia In51; a1 Code § 403.1, will and vo-d bciuuw thev were



1208 fa 500 ATLANTIC REPORTER, 2d SERIES COM. v. Kill'llAL Pa. (209
Cll.u SIOAid HOC |P. Super 1181)
sange Copgany.of Orfft america,  § 0781 and section Cof the Act of 1978 are 1980' mill the SL-ntonciog quideling's  challenged by the defendant as unconstitu-
2 e Sper. 28, 247 A0 50 ({981 non-severable from the remainder of &re r?opted in conformity therewith tional.
The Actof 1980 does ot adogt the sever-  Act of 1980. Guided by the tenuis of statu- SPAETH, Presdent Judge
abrlrg/ lanquage of |Is red e act_the tory conHtrmlion. 1 interpret thu phra-v resident Ju ‘[1 Tir* Sentencing Codnr provides that thy
Act of ovem i tof 1978 “subsection (a). 2PaC.S. § 978110 In-an The issue on this a Eea and |ts compan- sentencr s drscretron o choose
which ear roclarmed hat  subsection () of 42 PaC.S. § 9781 ratlur ion cases 1 is the copstitutionality of Sec- g ﬁ | o
t e leg |s[at|ve veto was nali-severahle, than subsection (a) or flection 218 <f il tion 3.0f the Act 0 Noyem er d 19/ from among five sentencing alternatives.
Thele ISIatIVe velp PrOVISIO of the AcLof 0? 10 Pk/anra Co mrssroervéen nc gﬂliletn g% tgtglsconf?hg%réﬁ{wrl)glrrt]%l (Jcro?rfslﬁglt‘ﬁgﬁte
severa ﬁear%|g‘u§$°SSQt.%noy)t'?ﬁ“thag AC-IH(])? ” thu legislature had. intundud "milmy aﬁ I senercin ﬁne prop bation, fine, or defermination_of quilt
985I est iMie provisians of section  um (at” o refer to stiction 218 of the Lt o0t hold th ectr 3h z\c |s Without further pena?ly) The Cooe ‘Sets
of 1980, the leg,slaturc could have uinjim nconstrtutrqna fro ic |t 0 owst eneral standards b whrch this drscretron
whrc |nc es he egislative veto are y
o severa ean i ay povsin thareor  Orally.Indicated so by inserting the - d sentencrng Juige r]eé Pa.Coge bl e evrcis b).
dinvali rof section 0 this section” |mmed|atel atter thu ref- IBL et s Inval Srnce In Mk slates the principles § ecrfrc to each altef-
3an sectronCs lﬁbe mvarf erence to_subsection (a). This is i)rrvrth ncrn ﬁean te ra courtgonsrdered native, 47 acsp gD 290726, and identi-
the technique utilized hy thu legislature in nes t ments of sente
The Ieﬂrslatrve velo Provrsron of sect n3 subsectronq218e of e Actof 1080 vacate t ¢ i fa] fresb tthe fa‘r‘cztoprsctsa% Wel h in*favor of
uli, r0 a |0n a
S o coptaine masentencer g, nter s, to |tIu v resent ncing. 1 shaul et i, ”
SUbSECtIOﬂ 218|6P %f the Act of 1950.1 S - D g PaCS) and fie A owever at t i ec|5|0n is ros ective Act of November 26, 17 78 the Gener-
fecrteogafsli%hdg geverabﬁ?ttyocf alr?gg ec%rfrlr?a legisature em Io%[ed the rase i (h oel oret oes oL e e i eserrrr]rtt)rlt Eitl)grlrdegorrhs?rtjerhe §Sﬂrgﬂﬁlﬂ
y ﬂ of 1618 The Act of 1 Iron ) of this Section” to Show that Sub-»r- IC entencin [%J neB were  Ju g
The'Act of 180 sever- | lated to section 218 of the A* s ered the sent«ntirig juage but ot quidelings,” to be adopted by the Pennsul-
abilty clause appears, I subsection 218(c) 1op\ch Eraieq [0-86CON 2o 0T e At
Whlchy declares pi) at th I'OVISIOnS 0 19% and n0t |0 Tltle 42 4. The enabling Ichis'ation for Ihe establishment Semenclng,‘ tj 7 pioviJcd that the provrsrons of
fubsectr n (a? 4 PaCS. § 9781 grelatrng Iyen th? repegler provision ami tin* *e e oot Suldelnes wos pavesd n ascold  afiaciie dyfe of e Act and Incluged & euneet
0 appel ﬁ] eVIe 0 Sen enCeg nd Se = era IIItV Cause an uaﬂe In thu A»1 ancc with the constitutional requir nt of hi provision. The proviviuns of the Act relating to
thﬂ 6 0 t e act ? Novem er2 1978 " 1980 am C?nVIﬂI(Ze | 'cll nothlng i< }*‘ camcral appro*, al and presentment?O Qnegover sentencing were repealed and transferred in Ti-
are not severable and if ay grovrsron Act of 1980 forecloses the severabilty uf e AcL ur Ot & e Pl 593, o
thgreof 15 held invalid, gher Inder of  the legislative veto provision from thu'ke Gownanucatili y  PL 515 No. 106 %3 amended 1. 1a75
sUbsection (a| v PaCS 9761 and such o the"Act of 1980, e eaon e At O . Coutmn vshub became the Act of Oct. 5, 191Q) Secton
section 6 shall be invalid s Agreern? wrthJudﬁe Spacth that - hv i u LS, 0206) iiagelpia [ss); ang 2 vi e B0 51 DU B B et Saetensed
While th plain meanrng of the words in  islative velo provision is LncoMS{HUm I | ;o MONACYI] Y SiuMt 01959 Phiad. 1148 401(a) of the Act of [950 and now is codicd
Jre Act o 19{8 severafility clause evi-  should strike that single provision uf tl- Judgments of senténce  \ppeal from mwgmenl @ 42 PaC.S. 8§ 21512155, 97SI. For conve-
ences that the legis atrve veto provision In - Act of 1980. However, inasmuch »* of sentence Nn  7:02 ph.rade_rph.anl_ugf ranse - Menee. :f"'ff;;tlh:n':';Cfefgaegd;ovvge;r;I;jif:; to
that act was no sevcrable the question  Act of 1980 legislative veto provi-g-m u.» only the question of whlhcl ihe i) M pennsylvania Commission nn Sentencing as
remains Whetheré Ol ﬂ?uage In th ACtO not exercieed in anjunction with thu * w* lo twelve months |ncarcerat|§n p?purr re- repealed, transferred, and amended.
199 precludes severabifity “of Ihe Act o tencing guidelines adopted pursuant t+" siow of the recurd. | litij no abuse A disvretom = 0 g4 P L 102, No 345
IESY egis alve Veto prOVI ion. Act of 1980 and is. by my analysis =+ er :r‘dgrerertr?re ;fcscg‘sour!: E\Lértelrjlsht:rbllh% S:;\e:ctrenrfrz- K 169(‘15---/-“9{'81 o racs 05 1301 e WOC tranvicr
The severability clause in the Act of IO ble, 1should uphold thu eonslimtinimJry s s hindotntos. 1081 hoth raise e wonstiu.  red bv Ad ol oct 5 wo. pL j So.m2.
I« linnahly of the scnfefittng guidelines a) lu a d
provides that stbsection (@). 42 PaCS. the remaining provisions of the Act u § 401(a) lu 42 Pacs  soro1fl |
1 Srction 6 of ihe Act r.f 1178 apptnpiiatr-, lion 2Ifcfl) of die Ail *»f 19*0 |Un| UIW 4. In the i.isc of certain ollciiws. ihe w-niencc is
JinO..OlK) lo the Pcnnv\l\aiua Ciiiiiir.iv.ion no % g 10 Iﬁﬁp lev 'Fdiim »nM 1* 2—(CTr1is :’Acl zmgf?diﬂdvaaii:uf vliihdind \ TrllzéH nut dL;.edieiinii.iII);h;n :i.smg.LIJI'LVZIk;r;iT.?er.m the
° ) ° v ) _ and duln_s adoption uf m'M Iciuiiij’ cv 4 1.121(b) (gtiuial Maujd.mrs fur senten.crng). irnmcht); gcvrram ulleru:es anvinvivned witph a
2. Section J of Ihe Ail of 1178 I''Komp.iy\rd llic and publicalnul of m-mlviuimj’. I'm deluies |- 4.2 repe.ih-if Stih« hspier (i uf Chapter 11 uf firearm, 42 PaC.S. 6 9712 (iiuniniinn nnr.r he
tolliliciog subjects; tolitpiisillini unit otgluil/a- legislative- M ill pjiiMMiiM appeals undrr I-< Title IS, ( J ,iinfnili*if Clpptci tl and .sddeil at Ica-.i live ve.iis coiilmiiiitiiii). crrtam uf-
linn i.( Hie Knlt-niiMi* cniiiiiuv.inn. pincers ,tntj heading Miulili» JluMi uf -.eiiiciiemg guide In-"* Jsn*lupur G. |h PaCsS /OIHl |ISn Ipiiisiil- lenses ctiiiiiniilcd uii public liaiispoitjiiun. 42
Julies nl ibe coillftlicsinn. CIfltliiim u-allll -1-w. Suhv-.cMn ol lit Ad "I lIs*d < ¢ * InK fur the IVnnsslv.ima CuinrTiissiin nn Sen- Pa.C.S. f) I>7ii (Mine), certain second and sub
ty coiipi'iaiinn. uclnphoti nl senlnicint; guide- appellate renew uf sentence. lencini*)): ~ 4 jmcnded in laCS. 4104 (lam- sequent olfrnscs. 42 Pa.C.S. 9 9714 (saniei: and
lines. publication if svnienting guidelines, and Pcnni; with records *.r iilriiiiftrannn); 5 es murder in the third degree when the offender
appellate lem-ie ol mentente. TLt- legislative J. The subject mailer *.f 4: P.iCS $ if*' Ubhshrd Intriiin gutdthiws It crrt.tin relH.\U lias a pimr conviction Ul murder or culmuarv
ceio piovision appeared under Ibe tie-ading mg io appellate review uf sentell< I S * "*,pu Vol &V Offenses, ire note 7. m/rj; * 1 apprtipriated manslaughter. 42 P.t.CS. h O/15 tide imprison-

"puliliealiun of senlenemi; goidelines.” Sohsec- by subvecliun 4Ul(a) uf Ilic \cl ol 19*4- money for iltc iVnnwbama Cunnni*Mun on incnt).
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fente crn? comm‘ssron to estahlish gurde

vauia Commrssron on Sentencrng * The Act
frther Y]rde that . untl %urdel £s

e Commission peri 8
rve te ewas 0 consr Br asagfure
e in | #8 Ing sentence” that cert%n re-
eato ers should “oe ente ced 10 a
rnrmum term of not Iesst an four years
Imprisonment " 4

his qurslatron was the result of wide-
Fread interest in the sentencrn? commis-
slon concept. In 1978, the Uni orm Law
Commissioners' Modg Sentencrn and Car-

s e o

?qd commeﬂt I'Uﬁéﬁn'?g&ll\lqeg procerﬂﬂe?ogrﬁg
lling In the étSDé)TO[pI'I [I
r| srq nae

e state off rce]
Q<n% Soss. t1975), u/nrch wast esub
JSeCt f considerable debate, also proposed a
entencl ﬂ commrssron to dovekp sentenc-
rnfg quidefines. And just prior lo passage
the Act of 1078, Minnesota had created a

5. Act of Nov 26. 1978. P.L 1316. No. 319. § |,
3 PaCb5 4 13211b). transferred by Act uf Oct.
* 1980 P 1 693. No. M2, 4 40Hu) lo 42 PaCS
4 *»72Itb>. Tor a discussion of the background
of vcntenanj* guidelines In Pennsylvania, SE€
Martin. Interests and Politics in Sentencing He-
Imm The Development of Sentencing Guide-
line* in Minnesota and Pennsylvania, 29 Yilf.L
Rev. 21. *1-70 (1983-84).

6. Ati r.l Nov. 26. 1978. PL 1316. No. 319. § 5
Mates

Pursuant to :his section, there is established
an inierini guideline for the nv'mmutT. sen-
tencing of certain repeat offenders
(a; Lmil sentencing guidelines adopted by the
Ptnnsvliutua Commission on Sentencing and
(dating, lo ihe olleim v set out in this subjec-
tion become elfeciivc pursuant 18 PaC.S.
4 1385 (relating to publication “ 1 guidelines
for sentencing) (rcpetlcJ. see. now. 42 Pa.
CS 4 2155), when any person is convicted in
anv tnurl of this Commonwealth of ntuidcr
ol ihe third degree, voluntary manslaughter,
rape, involuntary deviate sexual intercourse,
rnhhtiv, aggravated assault as defined in 18
PaCS 4 2702(a)(1) (relating to aggravated
assault) involving ihe use ol a firearm. arsi<
nr kidnapping, nr of aitempi to commit any ol
these tnmes. and when dial person has been
previously convicted in lh:s Commonwealth,
or any oilier stale nr the District of Columbia,
nr an\ Federal court, ol any of the offenses
sci lurth m tins section or their equivalent.

INes, Tor

hat stale.. Since 1975, th

tencin commrs}sron concept nas gar]ne ac-
ceptan e In other_states an

ggoss and in 1979, t
mission for selling minimum ' sentences
r?ards Ref ’ f

tae merrcan Bar As-

ciation recom ended the use of a com-

Stan

Commrssrgn on Sentencing is §

Il\S/)% and Proc%té ?e§° Sstearr]rtggrcén%&m%m

Under the Act of 1978, the.Penns pecylvanra
fically

authorize

7.

[)Es blish ﬁeneral nolicies .and
Ulgate sucfl ru.es and regulations
the commrssron 8 are nec ssa

car ut the purposes of this subch ter
Jy (na terg g:refatrn t0 sentencrnJ
Utrlrze wrttnt gir consent the sertvtrc
quipment! personnel, . it:form
and ?acr Ptres of Fpe erart Surte ﬂrcaflan
Evn ate a? Nncles ang ‘instrum* H»aut
ith or without reimbursement !hclv:«r

the sentencing court shjll consider @ a cmv.i
line in impelling vcr.ter.ee lhal vuvh peft-u
sentenced to a minimum term of uni k'» “»
Tour years imprisonment.

(j) This section shall expire and be d.viv**l
null and void upon the effective dale of wo
lcncmg guidelines adopted by die Pertm'ha
nia Commission on Sentencing relating m he
offenses set out in subsection (a).

1978 Minn. Laws 723. Minn.Stat Ann 4 - || **
tl SCl)

Congress has recently passed the Compr~™'
sive Crime Control Act of 1984. whwli iua«v
an independent sentencing cnnimivximi to -* «*
op senienung guideline- Ail of (hi 12 I'Mi
Pub L 9H-473. Title Il. 4 2(7. 9« Slat 2UJ" «*
U.SC. 4 991-98. Maryland suite » i/f u
ciary to adopt scntrneing guulehiiev. M«lv1
Ann. Ail. 27,4 643C. | aws in New York. * "ese
Carolina, and Washington provide fur sent*-"*
mg cnmimssioriv. 1951 N.Y laws 711. hi
Code Ann 4 24-27-10 €l ae</. Wash Kev ti--f
4 9.94A0.0 er \CJ In Wisconsin, a ventemiri-*
cuninnssioo was gtven llic authontv to promm
gale guidelines if the Stipieine Court deier
mined it did not have the aiilliontv. WivStat
Ann 4 97.111)1. OEC Judicial Admmisttjim'J
I'cinny Sr-nteiienig Guidelines. 12U Wi* 21 [*-"-
35) N W.2d 79) (1984) (holding that the bw
prcmc Coint did nut luve authority lu
scnleiiiiog guidelines).

COM. v. KUF'lIAL P 1211

Clleu 500A 33 1203 [Prdvuper. 191S)

ES) Enter into and perform such con-
racts, leasts, cooperative agreements

other transactions as mag bo neces-
fnctions of

ry In the conduct of the
the commrssron Wrth any publicagency

or with ang person, firm, associatior, cor-
ducational Institution or’ non-

or?tron

rofit organization.

4) Request such mformatron data_and
gorts fom any officer or agency of the
mmonwealth“government s the com-

Ision may from fime t0 time require
easama be produced consistent with
law

%51) Arran?e with the head of any overn
ent unit’ for the perf ormance 3/

government unit of any function of the

n(])én]r{nssron with or without reimburse-
fs) [ssue invitations re% yesting the at-
endanc and testrmony fwrtn 5es and

[o ro ction of any’ evide ce that re-
ates drrectytoa matter wrt respect 10

which the Commission or ﬁny member
thereof Is empowered to make'a determi-
nation under this subvhapter.

(7) Establish a research and development
rogram ¥vrthrn the commission for the
urpose 0

? Serving as a cIearrn?house and in-
ormation cen(ser for . the collection,
preparation and dissemination of infor-
matron on Commonwealth sentencing
practices.

{u) Assisting and serving in a consult
ng capaclly to State courts, depa g

nts”and” agencies in tn* dew og
ment, maintenance and coordination of
sound sentencing practices,

L L
emprrrcal experience of public and

vate agencres concerning the sentencrng
PrOCesses

9. )n addition, the Cumniisxun IX required to
report annually in llic Cnncf.il Avemhly, the
Admiiiixtraiive ONuc of Pennsylvania Court*,
and the Governor. 42 PaC S. § 215)(I>). and is
granted "such other *vers . as may be nec-
essary lo carry out the purposes of tin* suhchap-

Q) Publish data concerning the sentenc-
DroCeSSes.
Sro Collect s%rstematrcally and dissemi-
afe nformafi (P concerning - sentences
actually impose
“Co#lect stematrcgj ny apd dissemi-
ae in ormaton regardin effectiveness
sentences Impos
£12} Make B ommendatrons to_the. Gen-
ral Assembly concerning modification 0
enactmento sentencing and correctiona
tatutes which the co rssron finds to
essarey a[n advisable to earr] out
an effective, ftumane and rational sen-
tencin go
Th42/§a f §2153a*;I t
e Act further provides that the gui
lines arsopte p?t Commrssrongs (if

]%)DF pecify the ran e of sentenjces ag
e to crimes o a given degre of

2) Specify a range of septences of in-
gas%d K vent}r gr defendants Prevrous

ly convicted of a felon onies or

c%nvrcﬁ ?a crime rnvglvrng %e use of

adeadywe on.

8? Prescrrbe vairat ons from the range
sentences a Icable on account or ag-

gravatrng rtrgatrng circumstances.
2 Pa.CS. § 2001

Finally, the Act provides the procedure b
i rcnyte u [l es may becorr)ne efggectrvey
gfare a

MISSion. MUS ”r%tr?ﬂ/ giltjrloeolgee urde nes
In the Pennsyv\a\%a Bu Ietrn, éxnd old pub

e R,
Ildl.l
T S S,
Co mrssr n must en publis urde
lines. us adopted after such hearrngs rn the
ennsylvania Bu efin PaCS
urd rnes trust1 be
ar]to Dl ad uh rsfh within 2t mont g
eCommr sons rst meetrng
2155(a)(3).-However, whén I gurde

ter nr ax may he pro ed under anv ollu-r
P.iCS 4 2|5)(C).

provision of law . *“

10. Ail of November 26. 197H 1. MI*. N.. 1]9.
4 3. 18 Pa.C.S 4 1385(a)(3) provided (nr an
18 month period. In 1980, ihe provision was
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lines have been thus adopt fd and %ublrsh
ed. *(JU* General Asse g/ g R/
curre resqutron reect [t g t eaI n
their tfirt’v . . withm on ays o terr
publrcatron td4t2h Pu.CS | b

.ot S0 reje e qui rnes ecome
ectrve Ihdd Iys aftergpu ication 42

5 2loote

The Cor..~smon S nten in he?ar i
work_in April 0T}, ar. ub shed its ro
[lroud Lidebr s rn Octo r 194 See

atAd in Bull  4151-9C (Oct. 23, 19*0

After heajrrn the utU Srlesthwere r
vised, and |0 Janua By Were
a-opted (t]) he Com rgsron and pr%lrshe
See ]1 a AdminBull . 4GH76 (Jan 2
199]) However in April 105 the eneral
Assembl F concurrent resqu rpp reggcted
the quidell adopt

House Anr o te h nate
dﬁ ereso g Urge 3
dr eete the Commission o

resubmr the quidelines within six months

id. In this re?ard the resolutior
submitted] the following sugsgestrons to
the Sentencrn Commission &S’ the areas
where the Commission should review the
Hrtral sen riprn% fgurdelrnes and examine
the advisability 0f revisions
(1) Increase thie upper limit of sentences
wrthrn each section of the grid.

GJTendEd <(>ﬂ month*. Act of \]Uly 10 (m

Pl. M3. No lor. § 3. 4: paCS $ 2I*5(a)(3)
Tr.e 13cO transfer cct SE€ no'e 2. SUPIY, proud
ed for an 1? month. period. Act of Oci 5. r’)‘,O
VI 6V) No. 142. *§ 21S;b> The Act of Jolv 10.
|v>ij purported to art end 1111 1*73. which he
tame tltc Act of Oct 5 1<*0

11 Other ji.:isJiction\ jI O proltde for !egula-
Hie review The federal statute provides that
Hic witial guideline* must to swhmutcd to Con-
y \ . that the General At.oontin”® Office >s t«i
undertake a study and make a report within 150
das# and that guidelines shall not go into cliccl
until sjs months alter submission. Comprehen-
sive Cnrne Control Ait of 1*434. Ati (if Oil. 12
lisa. I'uhl 9A-47). Title 1. $ 215(a). &S Siui
20)1 Aitiendmrnls to the guidelines must also
be vuhirntted to O m pirti and shall Ijsc effect
one liundnd and eighty days sflcr ihe Commis-
sion rcpmls them, esicpt to llic cstcnt ihe eltec

B 'eet“edt’esrrt%ten'a‘tt”%h"ar’.‘t
crrcu stanr:esagta dg g
) Clarify that the list of agPSravatr
dmrtr ating circumstance;* 15 not ev:

}41 EIrmrnate rior urdelrne ropuval 1. e
atrrgto treatment of copcurrent or
secutive sentencing ractrces

foi Increase the - evenl %Ostntenv i-

crime ovrn Serious urs, o
he rke|[hoodo threat of ser ouJLt%b
In October 1991, as instructed I.

conc(prrent resolution, the Commrssrxrg 10

G Iy
ary 2 after hearrng and pu iictt.

uidelings we[)e again %esen K the
eneral wniply. se Ea R
43140 (Jan. 23; I'r7z§ The Senate .
rossiv approved thé rw qut
r02) bt the hou*o "tunk rrvrf:
tnem wu ZJO perrod
f 5 I Iy

g Com ssonor 3
Me Genera Assemb}rI J Ujb(lj te
urdelmrv and, Jn rpatron of
A e
Bull" 1526 May 15, HIeb, e qude. - -

tac dale is enlarged ur the guideline* a-,
proved or modified bv Act ol C.m.-ev.
§ 217.251 SC 5 MJfo). In M nn.-*n
guidelines -hall be submitted lo the Jr.
on January 1. 19J0, and shall be elk-i.v
1. 1750. jllJess ihe legislature pros d»«
wise." NbntStil Ann § 244th 12- |
York, the Stale Cotnmmecc mi S%ntvn*.»r '
lines must transmit pmdrlims to the :
anJ IcgtvLlarc, anil liiey shall hase c-
and effe:t unless enacted into law." 1J*
laws 711 In Washington. !T,.e
slull cna-l lavs* appiMtni: Or m-»Jn-ir*

e M tdt rccommaded by\Ar/a
S rd(r?*wc

9944 rurr)

12. Onem.ills. die rflttiive dale was *0 days
aiier publication. .See Act of Nov 2ft. [wT4. PL
1)10. No )|V. § 3 .intended Asl| of /vI> 1™
I'i?0. IM. 513. No IOft, § 1

Cit. uSo

Irc effectrve JuI
¥|§|2 crt%%rto ases rn
dr tho o envo ws poramrt e on or

afer that (Iate, ia. §203 0)

Before one rﬂay consrder a fcd IanIs ar-
hrrar 5 that the sentencrng elines are
constitutional, it 1S necessary to consicer

the isste of appellant's standing

A pellant has no stanprn? to argue that
rn a o t"}? and p romu% Ing the_ quide-
[ines a ectrve th neing Com
shon in rrnf uongeaut rty of either
the Gener Assembly or the Governor
cr fritted sintes NC;uo Cookers, 5?2
FSu “CNYIrSrI 0 Snair g
rarse ongress in case rnvo Vin
?tatutg provrdrng for one ouse veto
e| e tairs r Srrttoo g[p
|NDOT Kla. 1511 Iro stan rng wh e veto
not exercised, for roah?wrn of inju
To_have tanding, f dant mrit
“affected by the artrt] r feature, alleged
to he In conflict, with the constrtutro
flornmoniiiiiltlr | fiurlyr Uper

t, 153 &1 A2 143 114011953)

ST AR e et e s
tier, a ectz%lby aIIegedIyanconstrtu-
tignal urdeIrnes Havi mﬂ
TImes. gjer the purported g ectrve
antwas

se?rtgﬁlce Be i aPPrng ‘Il the

sentence, cgnsﬂdl % OIntérlrrern Sr
te ct |97 urr
eshou vec nsr ere
nes hecause t are Invall
i R ”““et%tmt%as e‘éﬂwn”st'é““%”r?
is entrtTg resentenoJ without

13- Ai ihe b*y:innmi; ol ibe »cn(crK",ng hearing
(he Knler.ctnc judtfe vpciilically noicd llic rcc
orrmenJcd guideline IAn~cs Ic  hur»;l,u> and
ro2ver>. MENT 10 11 yl j-a and Ihcrc van
be no qucviiun lhal the julfc eonvilcfrd the
guideline* in ilic dctcrimii.itnin of wmence
ier vlipup nl u it ,«¢«.1 Avic.pnteil under 201
PaCttde ~ JUJ !()») the veniencinjj pinirlmr*
form* were intituled in ihe rcitirdv ol both
mppcalv. No 2HU5 I'lol.utclphii IV.*! and Nu
7704 ftiiladclplna I™*HJ

%/tP%AL

J  11*13
reference to the {fueRlinev I e

tion and2 Xaturnligrtfrlur:] S§()3> )LT | 77
dim. I, [
L£d2é6317 19?3 I wgrs arqued . iE
gReIJant lacked s*andrn o chulb nrf ibe
stitutionality of a provisi:n ina “Maiute
authvrrrrrg oré House of Cariirt ss to \elo
the decisl é) erputrve Branch to
allow him, a deport.ible alien, to remain in
the Unite States It. rg mentwas that
"Chadha [the aﬁgellar L ? standing bT
cause a consequence of his prevaihiu” wil

s advanﬁe the rnterests 01 he Executive

Branch in a separation Uf powers rsEute
with Congress, rather than srnpxp
dha’s prrvate Interesfs." 1a at
2776, Rejecting this argument, the
C(%%Jhtdhheldh d trated ' fact
adha has demonstrated ' injury in_fa
anrli a sut%stantraltlrgelrhrl)lod thJatr)the judi-
clal relief requested will prevent of re-
drers th rﬁ dﬁ inju P citation
omrtte It the Vetorp 0 rsror] vmlato
the Constitution. %eur at ron or
der against Chalha wl
Chadha therefore has standing

Id.

This reasonrn% is equally [.croui>ive here,
Indeed rfapp ant oesrot have sindine
nCG tis, —eee ]
consrr?era no rnva? runp i?*=, hP
ficult to conceive who wonhi linve staiifbm:

ol

In eprarnrn% my conclusion, r.utnl at the
e"rrmr of this, opinion, that, St ejmil Io
noet drgcu S a? 0 St rreng?na%réﬂpna‘mt o
hay
been maeto us. forgl $h* ?d find ere

1 Theseathunicm* include anfconv.it juen’i-1
eJ b\ amici. Defender \%wik.iai»in ! riuladel
phpa T'uMic Defender \vm >.vi-mii «| iYnnavylv.i
nia and the l'enr.aK.uu.i (*r wk» Ainam-w A
M>:i3linn.  AliHuukU I'a K \H ~ WIL*i li<)anev
Ihal il-e Atimney ticnei.il be m.i'Im| wlieu die
cnnvhiuiiunaliti =« a M-iloic i* rtraIIr *oee] and
here no *uih notice appeal»lu ha., 1., on iilei».

eavel in wetah d>C <t wr-nh ap uiv, in-
el

Hmm
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T
IIIl oo ol Heprcovrlnjr%%nmwga b
gt Houses of the ener| SSEI’ﬂ%F
i

EICISed on K(}'\llt the concur-
rence é Houses %ter present-
ment t0 t e overnor onst

I§he Et (I)|‘ 13?6 provides thatt 'Xehe?%

semg ){)ma reFr’ect sentencrn%gurdehnes

g enns%vanr |ss|og

entgncrng
srnce a decision to rejfect sen en urde
lines is an e ercr%e% legislative po g \?r% h
must emgewrt g concurrenc o
Houses and after resentment to the G
ernor. . Hjwever, the Act of 1978 provi es
for onIX e concurrence of both Housg
Id. ce this provrsron IS express
clared to be not severable, §A |
1976, P.L. %16 No. 319, § /, he entrre
E vrsrono e Act rovrdrn%for the Penn-
yvanra C?mmrssro on Sen |ncrn and the
a Ftrog sentencrn%? elines must
eclared unconstitutio

a.

The Constrtutron of (11776 Penns Ivanra?
{rrst fonstrtutr rovr ed for a uricamera
eqislature and plural executive. L'&)kro
¥| ion r ane t?]cuérv% \{]etokwas inc '
0 provide a method of checking legislative
actrﬁ)m tne Constitution requrrergJ theJ fsoﬂ

gIo the end tint laws before they are
enacted may Le more maturely” con-

IS. Hus provision was repealed and aJJcd. as
modified. bv llic Ail of Oil 5 10>0, f\|. 69J,
No N2, $ 2l&(cJ (added, as (iR/diiicd) and (d)
(repealed/

16 l'a C'lisi. § 2 (1776) provided Ihal ~(iJhc
supreme legislative power shall be sesird in a
house ol representatives ol :hc freemen of the
CoMtniMnwrullb. or slate of Pennsylvania." I*a
Const § 3 (1776/ provided thin "Itjhc supreme
executive power shall be vested in a president
and council.’

17. The legislature apparently violated hulli the
public notice pi«.ivton and the "laying over"
provision .See A Kcpori of (he Committee of
llic Council iif Ccnvors 12-13 (1784) .See 0N0
Council of Censors, January 19. 17b4 in ihe
Proceedings Relative to Calling Ihe Convention
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siderod, and the inconvenience of
determinafi f% as m ch as ossrble Pre
vented sof public na re shall
nnted or the oonsr eration of the peo-
le. before they are read In general as-
sembly the |anI time for debate an
amendment, and, except nn occasions

pudoen g ehSS'th/exsthaslelsgrootnbgtpgssembTy,

aws untr
% or the more perfect s (atrsfaotron f
the public, tere sons an motive* F
making such laws shall be uIIyant
cIearI expressed In the preambles

onst. § 15 (1776).

Thrs pnov%nmental structure had its crit-
|CS e e INNIND. ~ see gmerally
Brunhouse eCo Inter- Etev%lution n

Penns vania 1776-179
g935g Kver
Partisan Reoll

lass, blis ad Democra
son eé)?r ican T rty
v In Revo utronaryP nnsylvamu, In Smrr

ergnf States |n an A?eo 'ncert.urd’
man and P.J. Albert eds. 19 Ti-
crrtro(s chaIIenged the etlVctiveiie-s Of ma
checks on leqislative action.iz but u w
not until 17h9that a convention Mk« el |
er the 1776 Constitution was emiviLid
Sec generally, Ryer»on supra.

The convention resulted in_[Viwilvivt
#as secon Constitution,.the Coqs nt .
This Com tifutioit, m
Ihe Federal Constittion adapted the
ceding year," isstahli-ned our pm el f r*
?f gover rnm t, creatrn? a brca]meral bge
altire * and an execufive wit

of 1776 and 17*1). at 69-75 1142*1 K|
house, The ComUti Revolution m Ivmuwlv™** j
1776-1700 (1942), £ Dtmj-Liw. J
Democrats 269 (IV35/,. \ Vevin*. 1.

States During and Nftcr the Kcxuluto-n | [}
1759, at 152 (1924/

18. Compare die wording of the buarrff-d
presentment provivions of the I" S \-nvJu;.1-
art | I. 7. with the winding of the r;*
lent provisions of Ib* 171 fcnnsviv.uw- |
tulion, art I . 22. 23

19. fa Cunvl art |. st f provided
The legislative powrr «'! [lu* t'oumionwra
shall be vcvted in a General Vsu-rnhiv. » *4
viull consist of a Senate and a Ilf'»** *
Representatives.

Court explamed our
by sa mg

oe tlof trrgartrte

es in aF effort to Rrevent overnénental

t ran where the rights

i at 269, 3718 A
omitted).

rovr s {
the Pennsylvanra ommission on

cl rejected by concurrent res-
or(t]gta )hoth I!Iouses |t out present-

X

COM. v. KLTHAL

Pa 1215

Cite at 500 Atd UDS (IVSuptf. IMS)

N com onweath I.*Su lcy, 41 |
378 Ao (I he Sup reme

o of government
ennsylvania we embraced the con-
vernment wrtB three
autonomous branch-

al, separate a

rom becoming concentrated Into a

|n It wa %Ireved that e%h
# wol atasac ck on the other

trs Iffusion of power prevent
gf the |Rd|vrdu
ber nored.

0 at 79G (citations

crtrzen would

-

ill be recalled that the Act of 197
Rat sentencin gutrf(]Ieh/nes adoggeng

ttot e Governor, 42 Pa
that qaere n fact both Houses |

concurrent resolutron Teject the our Ines

RO

Hn The ust|onm

ommission, with he res I
elines were a o te
e ore

" \Was th crsronb ot Hous-

& 10 reject the sentencing gurdehnes an

f*

wijV,

-iv

Thu provision wav not altered in xnhvimcnt
conjinuliunv fa Const ad- I. § f (183w». l'a.
Conn an. Il. § | (1373/

20.

Pa Convt jit I. § 22 (1* X0) provided
I very bill, which vhall have passed both lions
ei. Ihal) be presented In the govern"! I! lie
approve, he shall sijrn il. hul if lie vhall not
approve, lie shall return tl. with Ins objec-
tions. lo the house in wlmh it shall have
originated, who shall enter the ol.ccimns al
large upon lhcir journals, and pro.ccJ (o re-
consider it. If after such iccoivtidtialiun two-
thirds ol Ihal house shall agree lo pass the
bill, it shall vent. with llic objections, to the
ether house, hv winch likewise il shall be
meconsnlered; and if approved hy two thirds
of Ihal house, il shall be a saw. Hut in such
cave* Jhe voles of bmh house; shall he detet-

by yeas and nays, and ihe names ol die
persons Noting for or against the lull shall he
entered on the journals ol each home rcspct
lively. If any bill shall not b: returned hy the
Rovernor within ten days (Sundays cucpicd)
After It thall have been presented to him. it

exercrs%% of IegrtsIattrve power? For if rt

Stitution requires present-
ment, from wﬂrch It trr])llorrr/(1 h LI) less 1t
can he severed, the Acts provision that

there need not he presentment rentiers the
Act unconstrtutrum l

Althou there rsa (ring presumption
of consti trona |ty st Comnenaisty
Robinson. lit 3]? 981

ea |sm|sse 457 US 110
2§§8 el d 1210 119721, neverthel“ss

I haye nod LIbt [hal inre eotrn the sen-
tencing. quidelines, the USes en

edr an ercise of Je rslatrve oW
??s within T>h fexc?usrvg power [of t%
General Assembly) to determine the
Iogrcal system the] Commﬁnwea It

alone can prescribe the punishments to be
meted out for crime.’ commonwealth

rel. Banks [, cam. 561 587 28
A2d 89 1942 See also Common’

uealth v. Sulta fra Commonwealth

v. Glover, 39/ A2d 114 (1959
OfGoourse as to any grven offendger th)u

etermination of the précise punishmer t Is
ecr ecﬂt He senten[c)rn I“ ge, that Is to
|s exc usrveh)é within the urcral ow

exercrsewh g ércrafego%]ecrlwnh n%henI
r(esf?n e ﬁ;enera
| erents rts uf limits may ep

shall he a law, m Me manner as if he had
sil'iu*d tl, Ullllw the fehvtal as'i-inldx, b\
ilieir jdjuuminvnl. pZ2cvi-ri its Ktuin. in
wim.li case it shall he alaw unfi-w seal h.uk
witlun three davs after their next inveliiij:
Tins pi"vision was tt"t s-~stantt.illv allered in
xubxetpieni constitmionv fa Const ait 1.723
(IHIli*). fa Const at: IV I*il.<7«)
PaConst.an f ti 23 pmvnlcd
l.vcrv niiler. resolu'mn "r sole, to whuli
(lie concurrence of h*.:h If -u-e*. mas he nec-
essary (except on th- question ol aJjourn
rnrnt) shall be prc-vnted t* ti e poxerntir, and,
before it shall take eff.-5he appmvid hv hint,
Ol. being disapprove!. shaM he tepassi-J bv
twoilurds of Ihilli I- uws .nvuiJdiilj! lo (lie
rules and Innttationv presetdn:J in ease of a
full
llus prosisioti was ifii ah .id m suhwquent
ctmsiitunanv fif.mP art |, » 24 (It*3.X), fa
Const art Ill, tj 26 (If5 » rvni-ndn red in 1967,
art I11. 9 9.

(S g ==
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cnI il rAg0|t| t0 th fu ure and I cverv ease where the court imposes i cannot e anmnded by logtdaliuti” 1o at
{I nu the S|n h hllerH sentence outsm/e the sentencm%p uide cttmlde] t{‘ ?\t/" éﬁ?vﬁv?{?en %fwé*ﬁecm of N2 103Sct aty Qt” 30t o
esecon lo edprt,t\ﬁe uret atthe lines adopted hy the Pennsylvania “Com %;He oty Iy T CONGUTTN reslution  one-House véto e to atts% the constt
JUIQ mus 0 o in dechin mission o Sen encm? ursuatt? $ec- HOUSES, withour presentment to  tutional requirements of nC| eralism ang
e G of 18 St flon ]E}lﬁ st ot Tite 425 peiin the Goverrr, i urcmikona, Jresentment, the Court held that the provi
t% fimes e precr sthe dra- to adopion of uidelnes for sentencin sion authorizing it wes ur.con-Jluiimul
tlﬁﬂ of the possible entegce or iven  and made effegu\/ ursuant to secti -C-
offense, te entencmgCo Prescne the now 2 ??tte 4% (he court This conclusion s not only confimed ag 1S reasontnge U controlltng While
nature of the sentence that within this |m|t shal rowdeacontem 0rangous written correct th IS required by t/he geusmn 0? Cthag"'f conchern atvy“?_lHOUS \t/etothmt
may. be Imposed (total Couflnemeg J)artta statement of the reason or reasons_for the United States Suprerme Court In 1mm - ]gea ar. as erel a W0-rouse VELo, tha
cof 32”3? tultm wﬁ'ttﬁ)gut e, an pengrml the gewanon from the 9utd%||ns Faltl araton and Matyrahzation Sprie t act 1S Immateﬂa See Consumers Lnion
ure to com ounds for vaca Cltttdta rade Commis
The Sentetf%mp (aso rescrltif %)e (W(fa serntence and resentencing the Peld Unconstitt uttonal §24%‘2 the Im S 801 F31 577 DGR (en b
gTOC dure the Ju 9 élSt follow |n eTendant. rat|0n an Nat|0na| affd sub num. ['nited Slates Senate r.
Boiding upon e 1% ay Quraton of Act of Nov, 26, 1978 P.L. 1316 No 319 a_resolution b Gither H E  Fedoral Trade Commissions  I'ited
the sentence.  For example, the Judge must 21? CS.'§ 1321(0) fnow 42 PaCS woud nlige #eusmn)()y the Attorrey ~ States House of Representatives ¥, Feder~
consider whether factors |dent|f|e in the 337 ﬁ% Genera to susFen ortation Of anfi rt/ al Trade Commissian,
Code as favonnghprobatlon are present, EZ When by concurrent resolution. of both The Court 1(ev ewed the COHSIIIU(SIOHa pre- SCI 350, 77 LEd.2d 1402 (191) (two
PaCJS.. 5 e MUSt order @ presen: 1ot e Qeneral Assemb\ly ected i ttons or_bicameralism an present House vetl %HCOHSIIIUUOW tis (tuat]
tence |nvest|gat|0n epart ot sIate of  sentencing guidelines that the Chmmlsswn ment |8 e President, art. |, % 1 Immaterial tal chagna_ ar0se UNde
record WQ as 1.0L. 4 § 3131, had op? it again ch an e foye concluded that the Framers of eFedera United States Consttution Inste (fd of the
suspende |nso ar as |ncon5|stent thh Pa. uretat the senfencin PF Constifution had decided "that the e|sa elnnsellvanla Constitution.  see discussion,
RCrimP apter 14 a nd_he must state ith OUt C0n 0Ut| five POWer . i,VOl# ee)(or(:hse SUDSECtiON &, supra  see also Leglslatlve
of record the reasons for his sentence, 42 ave fﬁ 8 cord with a single |ne wrought and ex Research  Commission K Brother
PaCS. 3721(b). When the General As d&lm s ao te \{) Ehe COTneion austtveg con |de rocedlie. 4 eroun. 084 SUIAD O ‘ y HIM) ( |nter
sembl te Act of 1378 rOVlde econcun‘ent resohmon however rxjoet t at 784, 1t was clear pretmg Kentucky Constitu |0n Bmsicin
sente cm U|deI|nes Itch ane te roce ed those quielines as 00 lenient therjeb 0 the Court that ifie one House Velo Wes . mortat, 438 S020 54 (L1tLbe3) (inter-
?uretatt e cm e T to ok presorin e sentencin S resentlly legisive n pyose and ef e o e DT, iannca Par-
o, Specticly | proviteg e Fo o ket e DUt st ad%va 0 fect E{’GC Use I alter t) e il - ennooa nssociation. fuepgementof
mhe aun sl o on5|der ay uide-  consider other quidelines, |0 be rI%hts 5 2 reAONS OF Derson, - g resoures 65/ P2J
e fo sentencmga opted by e, B o W 2 exe%. ] g the Attomey General, Exective /85 (‘1961) Sen banc) (interprefirig Oregon
catania ommission 0 Sentencm and %T islative. power US Was the enactm i Branc ofhualsand hadha, all outside the ~ CONSHIIUtion). - compare stoic ex el ste-
aking e ec} 1pursua t t section UI?S of h% f1978 itself, or the elutetiuj s* 97%2 Islative branc |qh at 952, 108 SI't. at B . ez HoBredofR*pursu Tumh
now 2%0,", of Title 42] (relating to pub e n "o of the” Sentencin In this regar e Court pointed out 20. 6] 11984). WING
cation of ‘quidelines or sentencmg Coe&en The co Usion |stere A that neither Hotlse had argued that n the  held r0VISIOH ermttttnE thg Ierglslature
ahsence of the veto provision, It could have {0 adopt, modify or rev? e administrative
21. In ha opinion ludpc WICKERSHAM sug Federal Trade Commission; Untied States jeesess odere the Attornev General to eor[a rules By ‘concurfent resolution with Jout pre-
pills that "sinic ihe guulelmei were not in c-  0f Representatives r. federal Trade tommi alien WhOSE denortation had een SU>p enJI sentation to the governor unconstifutional
fcit at tl.c lime of the rejection. Ihe rejection tilJ 463 US 1216. 103 SCt. 3556. 77 I..lid M p J H K g Th
nut Chant ine procedure cementing judges  (1883). There. Ihe Coini uf Appeal* held diit 1 @ The Court ﬁummarHy rEJeCIEd "the  Under the Kansa (o5 item IS/\OO“
would Jotlow- but merc'v INNNIWEI NE irarer  conourrent veto iesolulinn, which prevent) = stiggestion_ that the one-House'veto provi-  elusion wag sutltgorted %{ fhrd and tate
yuo. - AL 1207 lemphaws in original). Theditfl- - coinmnnun's propovey rule from lakiuid vin* BIOH either removes or modtftes fhe  decisions, 236 Kan. at 61 "-T P.ad at 636
Concurtent oto. was ot in- cereice O 1ot sn for 1o et of touiaitive bt icameralism am! _ presentation retiune- inlucing C“a““dt‘ i [ £ N
lice t-imer. what wac 111 Ac P'tnfcccor (ju)d- aha CmiMmer ineigy Conn. it fAmema « ments" that le IS £1t||ve actlon must satls unfurly, 600 1.2 |6]A|adn \z alO
email [ac joi int i, in Inc armie. 1S v {eGeral tnviyy eolglort ¢ mirm v o1 observmq that "[tllic explicit prosor|pt| N pev r Pur, mi 313 13
NIMIIIA ana_tne Nindr-atni Diatile: A @ agiyieanaill Wbl penr for legislative action contained in Art 1 (I/)M), op.n.on of thr-In'h
asi. arrr‘\eenejl(;r(;teasls II::eclellt ||\évzslraed‘ ar‘t(:e?Jlslut\J;er nlAmzedruf N 121|6 o T Ti™ c.ise Uors ool r.tm- llic ivviic ol llic plop ‘Xj pudIMSN Ihe hIU|aluo*f = Deem
Gt bt e AT IOAIE o fioe 1 S b il “”Ztl’“ﬁ
orrin-oerr UNON UT 1/s, /in elrll Ul ile n guideline! tiiiNi be mailed into law. (/. I"m
t/utnmuunn fill 1/d 575 1IC OrI0S?) ”(On ooy ed NORMIG, wveregttfé’ﬂons {ikorTlic T ngyeawl TIL W adlRevcod? B OB el s ll([]l!()l VL!!!lI73 ﬁllo]]‘ls‘lzf\} 235 h
tuns i allll infr nsN. lIMigil smrei Sttnite’ o ﬁoﬁ]’ v V Fyof ﬁlalme reqUIrIng an mm’) in Icp(ﬂ Sie;\i_ 20]:1 Mu'nn,SbiI Ann X 244 0|
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552, 431 A2! 783 (lIH13 central Assem—
bly of Slate of Sew Jersey V. Byrne,
N 376, 448 A.20 43de (1982).

The remarnrr]g question  is Whether the
unconstrtutrorra con urrent reso ution pro-
vrsrono ge tronﬁ % of 1978 ﬁy
e severe romt]eot ﬁr rovrsronso the
sectiqn, S0 that these other provisions may
remain in effect.

Under .Pennsylvania rules, of statuto
construction, se srrFarate provisions of a stat-
ute are resu ed severablerr However,
this fresurgrptron is not available, for the
@‘ﬁ o /8 contained an express insevera-

?tron 7. The provrsrohs of section. 3
e atrn% to the "Pennsylvania Commis-
]ron 0r. Sentencing) are fot severable and

any provrsrons hereof or the applica-
tion th ereo 0 anPr person or .l cum-
stance 1S held invalid, the remainder. of

section 3 and section G gapproprratrn?
f nds to the Commission) shall be inval-

?cé of Nov. 20. 1978, P.L. 1316, No

Although reworded in 1960, the legislature
%?arn proviced that the Act was insevera-

e
( ) The provisions of subsection (al Lrelat

lo the_Pennsylvania Commi |? on
Fe tencrln% 2 PaCS 59715 re tin
oappela review of sentence), se -

tion eLrea t]rto aggro riations o the
Com rsron November 26,
1908 (P.L. No 319), entitled "An

23. The Statutory Construction Act of 1972 pro-
vides:

The provisions uf every st.itute shall he ss-vet-
able. If any provision Ol any statute or llic
application thereof lo any person or circum-
stance is held invalid, lhe rcmauul - of ihe
sianae. and die application of such provision
In oilier persons or circumstances, shall nm
he alfctlrd thereby unless Ihe court finds dial
ihe salid provisions uf lhe slanuc are so cs
wttltally and tnvt-paiahly cttnncclcil vvilh. and
sodepend upon, lhe void provision or applica-
tion. lhal il cannnl he picsumed lhe General
Assembly would have enacted llic remaining
valid provisions without die void one; or lin-

506 ATLANTIC REPORTER. 20 SKRIKS

net amending Title 13 (Crimes and Of-
fensesg of f(he Pennsylvania Consolidated
Statut urther Provrdrng for sentenr;-
rn and provid rng ur alter trono Iqentl-
rcatron marks ot personal properly,” are
S T
son qr crrcﬂ[r]rrstance IS eJ mveéﬂj X ﬁ

remainder of subsection (al, 42 |

§ 9781 and such section & shall he rnvaI-

Edl Suhchapter fi of Chapter 13 grelatrng
0 entn 1yvanra Cogtmrssmn on Htenc
mgl tle [S, ar.d sections 7 and Hal

198 Adt) ... are re-

ale
r%c%lngct 5. 1980, P.L. Gli, No. 112

These chan%es were made as part of the
JARA Continuation Act of 1 v\hrch
transferred sections of Title l& reIatrng
the |Comm;]ssrﬁn lo Tlrtle42 Id §21f jal
Although this explicit expression of in
severapi Tﬁ B tp ﬁ icient to over-
ome esumption of severabili
ave | g amrne)J tho egislative re¥nrl|
for evidence of Intent. It discloses that
Indeed the_legislature would not have ere-
mod the. ?mmrssron anil aut]horrzed it
adopt guidelines without at the same tune
reservrng the Rower by eoncurrent resolu-
tion to reject those quicelines Thus e
rescnutli eﬁcr |ca s onsor dott e Iﬁtl
ecn

ed that "(b)efore te gur mes

effective, he)( have to” he submitted m
therrentr dtroth 0USES oJ the gen>f
al Assem ,an ave 90 days 10 1- «

less ihe court finds Ihal il.e rcniainuic va. J
provisions, standing alunc. arc incninpfc
and arc incapable of being cveenU'J in
cnrdjnce vvilh die legislative luicul

I 'a.CS 4 1925,

24.  An earlter vcisiun uf die lull. I'linierv S*1
2164. contained only die following clause
The ntuviv.nnv of IS PaC.S 9 135G |r,,.inrS
to appellate review nl sentence) ate nui sever
able and if any provision ihcicnf or die app =
canon thereof to any peisun nr cireunutanve
iq held invalid, llic remainder of Ibe seviiuo
all invalid.

S. 195 4 6.

-ij

>
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them over and to deride Whether or not to
veto them.” ~ Pa House t[g ﬁ
19 at 3131 In 196t tlu ?he ebate
é f concufrent re%olutron ectrng f
%ur Ines  adop te% rite. Commission,
Rresentatrve Reber i)ornted out
en ttﬁ %urde ine eﬂactm nt went
rntoe ecta gngouterr tto re-
erhgt 15,..11 had to™he for a pu rise and
Mit it was Just this ggrtr gur
pose that we do want to look at thes
rn fact they come hack too lenient.
PaJluuse Leg. J. Apr L 1981 at 564
sEe also PakHoufseRLe i Aptr d
50 (re of Rep, Hagar rn
1982 whﬂrtl éebatrngpfhe Sg ae resolution
eat(apgrovgd the iew guidelines Senator

We will aIwaYs have that abrlrt%gto re-
Jsect tho gurde nes efause the Commig-
ion on ntencin Pntrnue to mon-
tor and report fo"us anil, we ns a

will be on top of these gurdelrnes anil the

e £f°hcrét”§st2?n a0
wrth sentencrng rom top to bottor.

Pa.Senotc Leg. J,, Apr. 20, 1982 at 2160,

p note in P%ssdnﬂ] that one Iegrslator Cor-
ectly deschi e two-House veto as an
"end’ run" around the constitutional re-
ﬂaurrements ‘Rprcable lo the exercise of
girsarvet Otd ihout be |
nnot sit down wr out being critical
of tahe way thrs who e |ssue comg % ?ore

as Ithsri heing done yanen run
and [ think the roonntso trsver){
Involved sePdt Rcrng h ujde Ane device redl-
le It would nave"a hard time getting

43. The (egislativefy-scl interim guidelines. tee
nuie o. SUPIA, apparently would nut lit- applies-
ble in this cave.

26. The estion ol rrlronvlivity iv nut vitally
befoie thof‘ cuurl. However, given the potential
impart of a decision holding the guide-lines un-
ennvliluimnal. 1 neverlftelevv itldrcvv lli.il ivvuc.
Compare Northern rverun- Cmiartnlnm tie .
Marathon hpe lane Co., 453 u.s. 50. 102 s.Cl.
4«58, 73 U -,12d 578 11932). where llic Supreme
Cuurl addtevved. without explanation, |be te-
IroKiivity of decision affirming a Divnai
Court holding dial Congressional delegation of
Jurivdiciion (o bankruptcy judges under die

through the Legislature on ils own mer-

PaScrrato Leg. J.. Apr. 20. 1982. at 216)
(remarks of Sen. Snyder).)

frrnce the le sIature thus made plain_ilg

cn lon that g of Sectrcin 3 oJ
eActo 1978 shou dd g essentralyan
rnsepara ly connecte

. NUle 23, supra, the conclusron that the

concurrent veto'resofution provision of the
Section is unconstitutjonal render% the en g
tire Se?tron unconstitytional. The Ju g
ment of sentence should therefore he v
cated and the case remanded Jor resentenc-
Ing under the Sentencing Code.1t

—o—

| shoul not agply this decrsrﬂn retroac-
trve 3/14 or 1 have reviewed the various
factors use to resolve the Issue of retroac-
trvrtg have concluded that sentences
sed since the effective date of the 1982
gurdelrnes need not be vacated. see Link-
tere Walker. 391 US 618 85 SC
1731 “ Lza 25171681 11965 5 [c&)m%nl_
eal n a »
197@ gaﬁad by an equﬁ? Jgrvrddﬁ ourt)
KAGEN, J Oprnron n upporto irm-
nre, joined by JONES, C.J.. and POMER-
Ccommonwealth v. Coil/ery.
Pa. 53)2 254 A2 923 NP commit-

uea&thlu Par ott, 297 Pa Super 8] p]y

Adecrsron that the two-House veto reso-
lution 15 unconstitutional was not foreshad-
owed In previous decisions. Indeed, this
court lias Interpreted variqus aspects of the
sentencing guidelines without™ Intimating

D.inkniptcy Act of 1973 vu,laics Art ttl of die
Diminution.

Although | vimuld C'Ullliulc dial a di-Civnin
Imld ng llic guidelines uncimshlul.onal should
mil be applied reiroaciivelv. appellants who
base raised and prupcilv preserved llic issue
piwill by lluv appeal- dial Ibe guidelines are
uncunsiltltiliiinal for lack ol presentment ol Ihe
cuncurtcnl resnlulinti— sinnild reu-ivc lire bene-
fits uf such a decision t/. SN€d v /.“rriinrrin.

—————— 105 SCI. 1065. 34 I.I'd 2d 13
(1935) * United States & Jnhnim. a7 s s17
102 SCI. 2579, 73 1. 1.d 2d 202 <I9* 2|
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that t]ru il rpnxlrtutronal problems
CX| L \‘ e._e.qg. C
mullumlth r v, |ItsTe Supvr

ms Aflil 04 §19851 Co

era. 338Pa Uper. 199, 40? A2d 923T1983
Commonwealth r. Smrth 030 a Upe

o oL AL o o
Royer.

1934). "The parties h)ave pointed out 0ﬁ3
0 other mstances In Pennsylvania, la
that mrpht pose the same ¢ Hstrtutronal
ssue rarsed ‘i this case,’ aq h these
Instances, the issue ag arent?/ as not
heen raised. . Morequer, until chadna,
there was no in rcatrpn from the United
States Supreme Court [hal Congress' incor-
poration Of legislative review mechanisms
vrolate the “Constitution.  see Erron

S. Department of Energy,

L(EmCtAppT cert, denied, sub
none Energy Reserves Grou Inc. L. ]I:-)e—
artment of Ener
§Ct. 570, 83 t-Ed20 515 (B4 (cheare.
not refroactive in part eeause Chadha
pose ISSUe gf first mpressro not clearly
oreshadowed by earlier ca es

addition, refroactive application ofa
o| rng 0 the effective d aPeP fa

; emesse o ol e art

con nu hoaﬁron(if the resent ent pro-
vision by the legislature ‘enacting review
mechanisms not requiring executive consid-
eration  see Erron Corp. 6 US. Depart—
ment nfEnergy, su It1s 0bV|0US t%
coirlusion that §ect|8n 3Jof the Act of
? unconstitutional oes not a fect the
rut pprocess which has been a sig-
|f|cant fact 'In determining retroactivity.
sre Commonwealth v. Cain, sup
Pa. at 18 104 105 389 A2 at 104547
11977) (EAGEN. J,, Op rnron rn Su port of
Affirmance jorned bP/ nd
POMERQY J 1, and 1t does not ‘follow that
because a sentence Was Imposed Upon con-
srderatrpn of the guidelines, the Sentence
Was unfarr.

27. See Nrgul.il,ir; Hevtrw Acl. Acl I.t June 2S.
IVS7. 1L 6)). Nn 181. 71 rS | 7451 cl teq ;
S,intcl Acl, Ail of Dec 22. iVHI. P.L. 508. No
142. at amended, 71 P.S § 1795.1 ei seq. (Auor-

mmonwealth r. \?—
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) auhe?rc?a”tte IR

ready 0v, I- Irtrrdenet criminal Justroe

A Migemsonuen & oy ey
Oprnron in Support of Affirmance, joined
X o) Jg Ac-
cording fo llic Pennsylvania Commission or
entencrnfq 29908 “sentences, on 2052
p]arate %rms Wwere rg rted dunn 1983
aving heen rmpose 0r 0 fenses occur
ring, on Or after the effective .late of the
uitlelings, ~Sentencing in Pennsylvania »
June 1984) Cf. Exxon Corp [, US_l_heDee
artment ofEner supra
r%rres suggest thgeymaghrturfe of the h
ecision of " unconstitutio alg)
aevrg applred retroactively: il wouId cre te
Commonuenlth v.
copra. 430 P2 at 53637 251A2d at zy
Commoaonwealth Qliver,
RV 312?1977) )

monueallh U Lockhart.

:
50708, 322 A2 107 7092%1974)

Foreah these reasons. | shaul
that the rciec?ston ﬁhal Act o% 1978 rlsJ 9r )-
strfutronal should he applied prospective-.;

|

0
The udgment of sentence jn No 2r-J

Philade Fr?a 1983 should he affrrmed

Phrﬁuggh Jmegsof err'to"r Wi

ddj ment of sen ence shouldf>
seate the case should be rcinar.
for resentencing In accordance with r
opinion.

OLSZEWSKI. MONTIIMITCO.and TAM.
1IA, JJ., Join this dissenting opinion

(icy Ctorra 1 0lhciol Opinion, No SI '. .id'l
(he gOVGmOF lli.it Suutcl Hcticw ItcodoU'v*
tinmnnuig certain bodici arc Mibjcti la 'm

pretchim ciii clautc).

My |
Clt.. WJlJJi( i

COMMONWEALTH or IVnnsjlvania

v,
William G. HOYLE. Appellant.
SuperX)r C(()jurt of Pennsylvania
r

gfue il 9,
Filed Nov. 22, 195,

Restaurant owner who was charged
with failing lo file sales tax returns
make sa s tax payments filed pretrial mo-
tron cha engrng Juris |ct|on of trraI court,
The Court .0f pmmon Pleas of Crawford
County, Criminal No 1984-571, Thomas, J.,
enie motrpn and restirurant owner

roug t mter ocutory apé: en
orC 9°Pit 3urg Iril-
o, J. h el tat county whergin restaurant

was located could not be situs of crime
M]ere It contained no branch office fo&

of returp or payment of taxes, an
courlty court thus had’no jurisdiction.

Reversed and remanded
Wieand. J.. dissented and filed opinion

1 Criminnl 1aw 097

Place designated for execution of le-
g grm posed act determines Situs of crime
I failure, to perform that act, for purposes
of urrsdrctron over_cr.minal proceedings.
Rufes CrintProc., Rule 21, 42 Pat’SA

2 CrrmmnI Law 097

erein restaurant erat-
ed cou(ig notmhe situs uf crime o é}ar?tFr)re to

file sales tax returns and make ga ments
where that county had no desi oca
tion for filing or” payment, and thus, that

coun court ad no Junsdrotron lo try own-

. % 288 b) Rules” Grim,
pruc., Rule 1, & PaC

eﬁgrotmasl Schuchert, Pittsburgh, fur up-

ﬂfef’é 0 ’\feojo]re WIEAND, CIKKXO and JOHN-

la 12111

per 1Svi
CIItlI.1.0, Judge
Appellant William t> lloyle, an attorne
is ovE/FrJrer and sole stocknolder of Mead dy le
Feeds, Inc.. doing business as Palace Fine
Foods Restaurant |n Crawford County.
IS resrdence an ractice 1s in Alle-
r[] County. Te r ord County res-
aurang was run by a manager, who, In
turn, forwarded all” paperwork, including
sales Iax mformatron lo-appellant in Allg
p ergf County.  Upon recerot nf the saIes
ata, a d) ellﬁnt wpp gepare (e nec-

essary ret imself and would mail or
hand deliver the monres due to the PennsYI
vanra Department of Revenue in Harr
Dau mC?unW%orte ranch office

Lo

turns Were aIIeged
the period betwe=n August, 1982

antwas ha ed in Craw-
ford Coun 1fa|I|n tq

fle sales
retums an saes tax a ments
the Commonwealt |n violation of th eTax
gte%rgn Cade % ;%edPaCS
subsequently filed a pre-tri-
a motrgn chaﬁengrng the JU¥ISO clronpo$t e
Crawford County Court of Commpn Pleas.
The motion was denied and an Interlocy-
tory appeal was permitted to allow (pis
Court 0 make the jurisdictional determina-

_C
('D

TI|t| sole issue rarsed in this appeal is
whether Crawford unéy Court of Com-
mon Pleas |ias proper su C!ect matter JUI’IS
diction in this criminal action (p i
dees not and t erefore reverse tho denia
of tho pro-trial nUitrm

Tho frlrng of tax returns is governed w
Sections 721 ami 721 which

drrect frIrng Io he made at the mam affin-
or ai ranch office uf the Department
[levelme.  The impnrtunre of knowin
where filing was to r.ccur, hocumos srgm I-
pant wh$re as h(ie we must establish lie:
ocus Fdﬁ crrmrnal conduct.
en the Incusn e criminal act 1S djs-
covered, |y JKnsdrctron 1S proper in hal dis-
trict. PaX Critn.|*. 21 provices; "All crimi-
nal proceedings shall ho brought before the
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BALILES v. MAZUR Va 695

Cll.»vV~™ N7S

Thus, when an zcod i crvrII commit- adjudication as to constrtutronalrtx of cer-

930. The cour| noted that Jen-
ed with a crime, was commit-
hos ital for observation un

|m was found Incompet
nd trial, and was committed to'the same
eatment, and mainte-
tat under sud crrcum

"subject lo the proyisi
e of the specific

lndu%dprdwed

ns of Title 371" v

crrmrna aut orrtrg
Moreover, C

IS mco?tﬁcgenc |nv

|tIe 371 is Code § 371 fstat osprta accor Ing
patient

't tarn provisions of Public Building uthorrty
nd]er € Act The Supreme Court, Thompson, J
held that:” (1) revenue honds issued by Pub-

ountan Irc Burldm Author.ly which were payable
[% %e soeté from revenues pledged thereto and

which were not backed by full faith and

tter as well ‘as by credit of Commonwealth were not in viola-

eTinition, Jenkins was a
treatment and maintenance m suc hospr

atient, tion of debt limitation provision of Slate

not an nmate during the periods ﬁt ques-  Constitution, and ?] rovision In Act IhaI

|Emphasis added.)1

Wes "no drfference |n the penod of obser The for orn Iunguuc

Public Building Authority could not undey-

take any project not specifically included in
rr]jeag%t\'Ornrnorrtw?t%lta]cc\rl)vra bill pass)ed) hJ majority pof Gene¥a| Assembl

§ 9.2-169. dear

onJen Ins for the two perl-

zatron Ir. question

Thr tna court ased |ts decision on the
that Jenkins svas, an "Inmate”

a rmes uring his slay In the State menta

Oth t at t ere IS HOS

id not charge, and |n the penodo
osprta |zat|0n under Title 371, a mere

n_commitment,"
as made. V\ledrsagrees

We are of oprnron that the

lﬁ(?n %6 Fanurgar\‘

r It a ears om |n

re ls evrdenoeo a

e
ca ' erence sych ex enses teDe

|nv0 unt Iy commrt

H s eon 4oparent differ-
i & o226
"TAll Ieast ten days prror to the uncondr

m ntenance W enc nfrned artments

ersons Irable therefor ..
of these re ns ['e jud
ereverse ang te
ed fora newtrral |m|t

192 109 as a pers

In addition to the provisions already not-

-169'3ls0_provided that if 2
fendant, upon observation, IS fi
ly incompetent to stand tia
uires hospitalization for the treat-
I his mental disease or defect, an
rOprIate Court shill commit the aC

arge Wlt crrme

tea roprrate co o reimoursement o
o the Commonweal
ccused of such mtende

Reversed and remanded.

ereafter, tne accUsed snan he sub,ect Io
the provisions of Title 37.

to freatment, care, trans er
and all oilier applicable SeC |0ns
dded)

have authorized t
atr nts uncondrtronal release

10, did not unc nstrgutronally contravene sepgl
atrent ration of powers.

x enses], an Writ awarded
sfigation
fuetot eaS L Slates e=>
% ¥ Revenue honds issued by Public Build-
1) for an or er ing Authority to acquire anif construct pub-
expenses by lic buildings Which were payable solely from
revenues pl'dgeil thereto, and which wore
me t below iSsued with express ne%atron of any obliga-
be re- tion by Commonwealth lo pledge its uII
SO|€ to the faith and credit for their payment did not
Jenking fo th the  violate debt limitation_provision of sIate
constitution. Code 1960,
21-23419; Const. Art." 0. §§9 é(a d)

2. Congtitutional Law ¢=58
States <s=84
Provision in. Public Building Authority
Act that Authonty could not undertake aInYl
roject not specifically included in hi
b l opr?ty ofaG)eneraI Assembly did

Gerald E. BALIUKS, Attorney General
of \/rsrgmra y not unconstr utronaIIy contravene separa-

Jenkins was committed twice under that
nt lo civil commitme

the successors 10 § 37157, Conse
having been so committed, Jenki

ofncer of the court dli

al OI’ t 19 CUSt

om vrhrdt he WS rem ved. Code § 19

tion cf state 930grslatrve anil executrvez&mw

Record No. S21123.

. On appeal. Jenkins contends ihe Common-

v e}
Edward J. W.lR,_ComptroIIer 2123413 Const Art. l§5 Art. 3
of Virginia.
Supreme Court of Virginia. Harry Frazier, 111, chhmond (Gerald 1.

ai*umfnls brc.tiisc they arr based, in part, on
assumptions nf face whirlt are noi supported by
(he mn.igrr oral stipulation m the trial court

wealth (ailed lu prove certain facts essential lo
sustain a rvrosrry against him §uch an argu-
ment wjs nnl made in the tnal
not be noted tor the first tune on appeal Rule

3. In 1912. §37.M 05 was rewritten.
521 AJso. Jenkins mounts abroadside consti-

Attorney General filed |ietition for writ an Der?u Al

Ralilcs, Ally. Cen., ‘William (5. "Broaddus,
Chref De r/yAtt Gen, WaIterA McEnr-
t// Gen,, John G. MacCon-

of mandamus in Supreme Court seeking null. At Atty Gen, James J. Kicly

tutional attack on the enure statutory scheme
under which he was hospitalized. We are un-

S. In 1952. 4 37| 110 was rewritten. Acts
able pioptrly lo consider these constitutional

mlgﬁ— was also repcaleJ in 1912
.

19S2, rh. 50
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Huiiln i Williams, Fairfax, on briefs), for elected to each house of the General A>h-t, The sum of all i's obligations may not at gfj'gffgegadﬁ,“e'}‘w(‘{ﬁﬁs or%nmdn eacfn
[xlilioncr. %vrolate the [in rr%rlc st ﬁ In Article 1. any one time exceed $150,000,000. ~ a. Department Or}g Comouter Serr?rces tn
J Purwood Fcltwn, 111 Richmond, for W 7 1,0 teConstrt&rtrori C0d9§2123M13tat93 In part, that:  "Computer Services Bro
respondent ' Dt te Ie slgive, erecuive andg ol The principal of and Inteest on sh - these Bro (5 5 loae DR ki ch?r
: degartmen Jthe Commonuealth shall U ? 3? H'Pj} Je 50 eT}/ fom thﬁ mond. The el vvﬁ1 esecury r?
Before CARRICO, C.l,, and COCHRAN.  separate and distinct? Rrovr ed |n Is article for sud assrgnment of all the Authorr 'S Tigh ¥s lo
B(IQIEFNSOCNO%%TR SEHI? oo STE asTgetﬁ?rse%mlrﬁl {ﬁ%t*gcrt(rtrﬁ lf%rjlgplrjrtv%wf Essrlre(f ursua ttgnt?rsrs()fAr%Pce s thorn% E‘emth 5 mefntsfrattehs a fens d ?r eId
, r the use of or for the services and facili-
OMPSO mandamus ar.d accompanying brief, are constrtute a ebt of the Commonwealth, t?es assocrated Wrt eacl roject TeJan
THOMPSON, Justice. Tho Authority brshedas" ) g ey o litical sub rvraron Hrereof other uar\y Reso lon.ex ressg tates |nal the
The Attorney General, by filinp a petition  findy cryiorale a}'ﬁ) falc constitutin than the Authority, and shall so state on  borigs will ke limited o ?atrons fpayabe
forawrré Otf andamustrrgvokes out Or()ql ub}/c cé paration . overnmental »n(I]ru their fa ff rom dthf revhenues IP ? H
lete A R e PRI
tutronaﬁ oq cerfarn provisians of the Vrr burldrn an U'P'Qe e 0 95‘%; g"puT?Xc and adﬁ sted 5o that the revenues, together — sulnlivision thereof other thar. thg Authorr*
na Pu ||]'° dB“(j'd'”g A“th(?.“t A memU.Tship of the Authy or:g inclie® : with % avarlablefunds wil besuﬁrcrentlo "
O R AT t)o alle Ty, te i Tt“’ i ) SO A, QTR e ey o g it
Governor Codengﬁn 2193 appu b% eprrng al of and Interest on |ts boﬁag/ ommonweatrr an amount U rcre tto
OnJune 20, 1752, the Comptroller of V- The Authorr is auth rIZ nderb ||* d o create. reserves for SUC Pag the total wnrestment of the [
e ol e ) o W i L ee“éur%“rs e 0y o I
trona |ty proper const#ﬂctrora aml Interpre- ? oée orl(rjeesg tﬁoegﬁ? ouseof WJGX%“ trlr(r)grst gué g;]e Aro e%? / ay ot %Jgr\é%or reaf Propery and, Improvements 8onstrtut
tation of the Act and raised_ certain qu%s Assem aste MUer to qe) ? (Jage any proj P he txxo ?ro jects, As to F James
382%.2%2%?23'“”“"” o s ool e o °'d|a” i Se““hré%%rhé'ﬁt rr%z s D tﬂ?%i’{)%r?ﬁrem Lo e |
Do the provisions of the Act em owerErOgealth(l(lgnde%Sne o r?sssi%ﬂrl(r(wl Sl ber 7, 1961 On Januar ’]Jece period of 2 years, with rental payments
P Y b (o) Wlanini] el et | debt envice on t
the\/rgrnra Puplic Building Authority (Au-  Sions or agencies), ‘subject to the ap?roxal emlngI 0ar oalrg anlmouls adopted - Sufficien Op%/ anua eot service'on the
thority) to undertake financial obligations of the Governor, any project constructed fi %”95 utrotn (the “January resolution”) au- - bury S(IjSSUd t A ence Its acquisytion, %ﬂd
toconstrgct Im rove urnrsrl marn%arn a oran prop erg at any time aoquired b)()the orrzrpgn ea% UIS! ong or con (H] tO und adequa erhreseDnl\l/?\S/an a m'“'ﬁ rt?e
orc Ve}' 2%5 toe ‘;OW%EQH;OQ eAam fOve. furnish marntarn TEpair and %suance 0f rev nYe bonds, The Oﬁrd fur years s%rect to automatrc renewal for con-
X g B of the, Constution coneernrnc b PO The torrry sds08 Irrrx ther authorized Ils chairman o I t SECULIVE tevo-year (EIMS TACT N twenty-year
the creation of 1t ;ht to which the full Taith ered t |x ang co ectr es rentals, and action, tas may lie necessa% 0 obtain me Rd
and credlt 0& the Commonwealth is pleaged  other tc argg(sj fgr use of rs facilties re U'f;/eaggp Vel o&gpor ¢ ﬁ”%ﬁe y The (I?epartmen% of General Servrcets is
o e poviionf e Attt e Iy e i pomyes. 7 A bl gl s ldon o S gy e man
Adthort NS he”prOVISIO?jO ke Cl hal (e tho?lt U[I:naer ?I%X(\)/ n!losné)uf\gﬁ»m rO e June Reﬁ()luuon %X\’mCh rafified and reaf- of |be sum 1.ding biennial rent ayment to
uthority shall’ not undertake anY pro ject Yy firmed the Janu esolution an = provide for the Gse, occupanc g Mainte-
iy |utrY3'P|’7°'Jrarrr$ be L?r%eecrltgﬁglnyrlllng bﬂl gﬁgdsmgn s?ctrhr?é es\ﬂ(cjﬁn%et)sirpgtrrgrqsehg/drt]ﬁe Froved o ille O%lf'”anc'”& and plan 't hence 0{ sucn rogect e tzroqeases
or resolution passed by a majority of those  pledge o i reventes, rentaPs and easeego]rlctgle pr?hrgsJ%dnrﬁ)a?]eCResolutron %(Adjeolﬂatu 0 eehsr rE]er It?ttelor?r ?r]ret?ﬁolreeast%
I lihlk (ofic m »L »».U =% ComplmIVr pix (hi* muue* as pnoniKl i thr ul 4hi Vlg *OI’ the " Issuance Xf ap rOXImaPR/ remains in t e Auth r| Both leases afso
e 6 My Siuations i I omeitnul ot i 1 requs o %MOM Public Office Burldrng Revenue contarn clauses grovrdrng for earl %termrna
e uavunlg e coltstlici 'r'xur"df)f.rve' coms o 'Lﬁ'“.”.'.r'l."ao Burlrdsmto Iasaec ulrrent e”Jameg Jame tion should funds fur rental payments ever
o it of (e staté inmmiv sl pay ™ B el ”"mﬁ”'“f i nroeg ro o) ang %e ?Je artment 0 Ite??r{r?mu,&?nvlé\]rrlrli?ﬁ{/e'rrrl<<rrrsthese two <p-
HICHE L TiE 301 Hlicit 1M f 161 11141 A |r|||r questions may nni In iii*na* rry Pihe smeee -H |0r Vh g !
Jrlprrll<|l‘|r‘|urr :nDqu It dhlrs court The Adionii'v mom of tin* gmMon mi lin* dmv OE ) 1 M ? Eje qutl efonLPM/
Wi Ill\zlm’i"l dII'EC Um hééﬂﬂ[ﬁl%» “WtO I‘i\onrr:Jn(;;)r(»(:Ip;JroprraltZd'r;rr]“tliueliletl‘lmtcl;lof’}v/'
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exempt borr?wrng liy the Authority at n't
er year, will be”approximately $7,919,539
er Vear, compared with the present cost
ort eJames onroe and OMV Proj ?ctso

atel ear, Tof an
5 ggga hual savrngs got?t prorrects

E Service Project
raI rre the Authorr% will T urre reaI
10 ert from th% onwealt gn cn
tr ottereona urldrn% to he use
epartment of Uter Services.
pase has a one-year term, with su segg
automatrc yearI renewals for a peri

ars rovided the reqursdt anﬂua
ren yments are awaﬁﬁ made, These
renta Kments will b rcrent lo amor
tize the Honds of the Auth orr issued to
achurrean construottge >& to pa
%ecos repairs an rallons, ard
egr(gg a equate reserves and a mrnrstratrve
The Authorrt will ent]er into a 20- vear
3 enc agreement with the De artmento
eneral Services to maintain Pro Ject,
subﬂect t? cancellation n thg event ﬁ thn

qea%e IS, not renewe swrt {
eases In the. James Monroe and
Projects,. fee srmpe title In the p ro#ect re-

mains e Authority upon the termina-
tion ofWhe ll}r]ease /E?y [< rh
other Ieasei however there I no clause In
the Cnmpulvr Services Prrgect lease requir-
ng the eartmeitto Computer Se |oe?
o ma ? aPOannua request othe Genera

Assembly for appropria rons
| .Ire ffctefltfe wnr.ae, foSUCIE frthJ the
Au o |ty Utt nf the

|te‘z ill \/aatlon of Arttcle X

e Ciihatituli.m nf II’ |n|a

Jls]et We hollro t)huat tt;t{ arre no /jwthe
ﬁtump VP(?‘ |tprttat[r er%A

thority issued pursua
oIe shu ut eonslitofn a of the Conr

orrnourfr i % an o mwam N
ﬁert%()e 0ooelrﬁ a &c)g @ Orﬂsr%nad A?ar?

Ihe re Fgutrons of the Authorrty are o the

REPORTER, 2d SERIES

The Bonds will lie limited obligations «
the Authorrt ayable rudely from ¢
revenues ugc ﬁereto ursuant 1o 11,
Indenture an not constifute a mmm
of the Commonwealth of Virginia or an
Bo |t/5ea suhdrvrsron lItvrcof “other than

Almond (. Gilmer, IKS Va £22 5l
SE2d 212 919 our first case reoognrzrng
the Slhecral und Doctrine, We approved th
|ssua ce of revenye bonds by the. State
Highway_ Commission for the” acquisition
construc |on o|«rat|on and marntenance of
certgrn m Ways, errref und br rd
onsweepaya eexcusrvey 10M 250~
?ra UH 8ose of the revenues derived
rom the Various projects.

We_ again considered the Sé)ecral Fond
Doctring I marrison V. pay
121 SE21 615 (1961). Thers, the \/r nra
Slate Ports Authorrt cMracled wi
railway, company 10 rprc ase certain o rts
proP ies for tfie purpose’ of providing n'v
port facilities, AS N aimond, this ?rajrr*
Was undgrwwrte by the Issuance of riit
nue lwnas, wnich, n turn, were
solely from the revenues dernfed from_If a
newly constructed port facilities  Ore.
arn Irrth the otandtebo dsex%q R/
gate any 0 ratron
wealth or an pofitical suInIrvr Sir 30 taOf
0 pledge ils frrIII credit, nr taxing power
for'the payment nf the bonds.

In contrast t0. amond, however. th-
Ports Authority, in its contract wrth trn
rarlwag/ agreed to ur enl rerl]ur
General Asm inlil feanua orrooc
9 alions during th errno Ila: lease for tin

purpose of %artrorpatrn In the tost o a

roject to t t frt)' 0 t e
e e

the port of the toinmiinyVeallh to make tin
approprialloic., in violation of the_eonstrly
tinnal 11 slrutolii.'1 on slaée debt  Refernil!
In the arg%uurent (eyreted in Aininiia | tia-
nor, Mrflrfa this euurt held that 1tt]ere

no Toiishilut malty proninites ifilit even
tlioogh. the expectafron of these wnlin-
oed apiiroptititiims was an essential ingredi-

Ti%

en
Arhr and the r |Iwg ggnrt In
vrvwa contractually 0 Irgatr

\/}r
£11
S

en rotecfon of t

HaMLES v.

MAXI Va <9

Cheat. Va.2)7 SE.24C9S

n: Porfs
tate to

we repeat pci re th

For t esaeof
# . Iby. 3)2
[0M Altnornl

u]ozatéon rg
51 SE2 at 270:

It is W that the Comm il the
at of Virginia may stan ?yas ency-
senterp Ie Of their

(Jrlmvr

?[rer%é Hot otTheerwcr)sneeaIH]agteg oorcgtr%h%nt,

and o|K lon, anil
suen nf ro riation? tow rd those ends as

It

assu
$41 214

to aid nrts acquisition, marntenance
quhe othier may make

esire. . Yet nert er |s required to

e such philanthropic role.
ntgf: in Mier v Halts, 215 Va. 83,
P 075) WE Minima-

11

rized the d octrrne as foll

X

N

3
d

State.

2.

ooonstrtut nally prohibited inclepte
S IS create wh)e/np bonds |ssuer§j fd
ance partrcul r £tate capital ro]ect
re.tu fie paid v ey rontasgecr
prived from the revenue that
pIoj ect when the Iegrslature is not ol -
?t ggg opriate unsfrpa ment
tern tedness: ang, when the In-
t]e ness,is not secured hy the general
aith, cregit, and taxrng ower “of the
(Citations "milled ]

|R COI’]HECUO Wit 6 COI’lS fifutiona|
changes, weaso ») e (Special Fun
In this coole\l a is illimiiiatiiu: to ( usr er
W‘”& n ||erﬂ'
J.vo
AdJi'tl (or iff* s.i'v w ilaniv .*nd (ongihtio
ness. this soliM'itu servos to oinjiluM/e
that the provi- i'Miv *( *ee<l**]] o s« onlv

wlien tl..- (nil fun, out u.-lti «| tin- <*m

E’”\HI‘”I\""I ol Il ||(r ||uu .
|al il Bt | rn |3n.{n

r%h@eg
R B

0o ono IS‘

i
ot My

L}

Docfrine remains infact and its use i* au-
thorized hy ? %I) of lit* present Constitu-
tion.” [if ahMIbZtﬁSE hathlw
ainst this background, the present
Congtrtutron o? Vrrg %ra edls defrh)rtrvely
with the subject of State debt:
Atticle X8 9 Stale Det
No debt shall be contracted by or in
behalf of the Commonwealth except as
provided herein.
The revisers obviously had in mind the an
licipated growth of Capital ro ects as the
Co strttutr nenumerat S m
Etho ich certain r cscan
Eg nanceri (b¥he Constitution fu er pro-
vides in
(ri) (?Elrgatrons to which section not ap-

P The restrii trons of this section shaII not
%t()jp nh“’ angl obligation. incurred by
onwealth 0i”any institution Ig
cx or authorrtk/ thereof if the fuI alth
d cred'l of the Commonwealth is not
pledged or committed to the payment of
such obligation
Thus, in the Ianguartte uf the document
rtself we have onecriterion for det]ermh
mqt e existence of unconstitutional de
he fuII faith and credit of the Common-
wealth F edoed or committed? If not. no
unconstitutional debt Is created
The Comptroller argues thai the § Ipecral
Fund  Doctrine 15 not ‘applicable where the

th»* G'tnmisvmn on t'oiiMitution.il Iti'tenon
(or lla- sake *( ihifiiv .m*| tomplf Om. .nut
wis . > il"- (** n*m| AsM’inblv nidi-
oiil ili.mp* Snlion le») il>), .niil Ji(cl .ire
Al *mircrrii-il with ilrM lo “Inch thr hill (.nth
W i n\%’ﬁ;ﬁ%%mnw tlh i hfrl*
'rnrrvm*%Mf
pi'fiiiiiiod hv ihe (oitMiltition tlvIf. vetlmn

(Mil) is tini”.-.ov in nnlrr lu miike il ,h\ir
lh.it limiowinj: h\ tho Coiiioinmvi'.illh or hy

ootitiitioit’i, at'i'iii ie>. of .Miiliorittes is in no
was niliihiti'd hv sr* 10'O Usu lonn as tin 1(till
I.nth ami until ol the Coaiitliioiivvc.iMh is not
ph'vip'd Il is tlion loio up to the Assrtiihlv
or other rotnpelenl sMillmniv to Orinle liuvs
nuiih iMinownig shall take place, (or vhji
pinlie%is, and o[Min "hat iiindilioiis. when
‘mi.r Stale's full f.olli and credit is nut in-
v, lived



700 Va “IT SOUTH EASTERN REPORTER, 2d SERIES

nsr re of money a m rial-
ﬂ LTr> nro. Wearcyavr? ( %tj no

suc taton upon .. irm
)nptnr icr\ argument is ar?swcr f Py our
hOldm N Harrison V. Day. »ti/<a. The
overriding  consideration, therefore L.
whether, elegrs}atrve holl ts]itrgate lo

ropriate the Tunds., no reo I
gr%p sition of the special fund “

The CrmrLIroIIor assails the issuance of
{1 S0 revenue bunds as n trans arle ﬁ ut-
einpt to eva e the constitutional . it lim)-
tations. e hasis of our Rrevrous decl-
slons, «0 reject this contentio

” Separation o f Powers.

2) Code § 21 234”3 of the Ad pro-
vrdgs in part: "The Authori shalt]not

ertake an pro eot or prorec s which ar
notercrfr in uded rna hill nr resolu-
tio asse a]m orrtIyo tose ecte to
each house of the General Assemb y, autho
rizing such project or projects.”

The Comptroller reasons that this, puts
the e |slawe %ranch a? ﬁ)srvcrnmcn' rnpt
positl nof ecl |n |c projects -hall Ie
underta en an hat extent > an en-
croachment uont omain of t (ﬁf
tive brang ftegovernment orr en
under Article |, § 5, und Article I
te\[rr nr Constitution, Ire rrIes Infants

A TR
S’ Lol 588 (it e
the’ Vrr inia Housrno Develo ment Act re-

qurre the Governor omake ertarn ud et
o]rmatron anq reeo l;nenda irns aval a%

Issed
constrtutrona attac‘;ﬂ olding | eGov
rrr]or should” include i bud t it
volved as an agency reduest I t er t an a
reco mﬁndatton and alluded lo "the rum-
mun Tk existing *-twain the legi-latin-
and executlve branches of ggvernment
21 Va at 671,272 SE2d at |

resent position of the Comptroller is
equaﬁ un enagi) In the ear 5 #
Century, when a Separation Iif puw T argu-
ment Was made against the establrshment
of the State Corporation Commission, m

Wiiirhesler trlnrslrnﬁ 1t co. V.
|

mmiwe.illh, Riti Va. 2 Zm % SK 1%/)2

the fent for a

vrew the provision for legis
sight not & an encroachment on the exec-
uive hut rather as tér Vr’unct lo t
Legislature’s un |spute 0o

ration of powers Ims mil

lVI We court quoted Stores cos.

"When we spealt | . of a separation uf
the three great departments of govem,
menl, and marntarn that that separation
is Indispensable o public liberty, ve |-
tu understand thrs maxim in_a tu'id
sense. It 'f not meant |u affirm_that
they must lie kept wholly and entir.
separate ami_ distin-I, and” have no com
mon link or dCiJ done, the one uL>m Ik,
other, in the ightest derqree The Im
meaning 15 [hal “the whoe power of X
of these departments should not lfe ever-
cised hy the same hands which posse-- tk.

Ole power o elther of the other de-
partments; (fnd that such exercise of Da
whoIe would subvert the principles i f a
frete constitutron i Ir%deed |hcrv -
not a single cansfitution of any state m
the unrongwh ch does not practr){:aiy
brace some acknowledgment of the roav
Im and al the same time some admixtur.
of Powers constrtuting an exception

Asrmrlar situation recently arose in Ni &

Jer?ey, exc?pt Inal the Ieﬁ;rs ature there hag

a [lower of veto over tfie projects ra hvi

than the right of prior approval: In Enour-
alo V. VeWsersey 1snig. Aulh., o
er 58, 74 TDA21 47

50 (1981), .iffif, %
J. 3H, 18 A21 149 (1982) the courI sid
In the eircumstances it i enirely rv.j-D-
able for the |.egislature to have resciVvl
lo itself oversight over major project-

Surely the Ledislature would fig men

likely"to make the appropriation In fuM

i)ro]rect If it had gjiprouy

roject anr ils p resrdrng officer-
Rrover the leages. ACCF g

atlve over-

er {0 pI'OVI e

for"np| - prinlinn of money. The over-

srghtprovesrons should thus lie re?arded
a an entirely approorrate application of
an rnherentI%rOqursIa ive function  Thus

ECOH?IIIU Nna requrren)rent rsea

EEN INTrn

ojcrl. n il- ilj-cre-

Upon " furl] the pr
Xecutive fawer<  ©

see no affront to

the te tinim of iﬁ
yaddrng Ihal condition precedent to the

coun ¥o 2lon wihess
pate in the trial br counsél but sue

at ihe revenye bond WS mil prejudicia

9of the Vrrgrnra Constrtutron In-i-m-e the
cre it of th eCommonweaIt
d or commrtte In
bunds Wefurther hold Ihal Code
rror authorrzatron

findin
been dischar
had not re%arned competency.
- $ 11Ul

t e separatron of powers 8 I
Article 1 85, und Article 11,
Virginia Constitution.
e writ of mandamus prayed for is

William C. SCIIMIDT, Jr., etc

V.
C, Hobson GODDIIN C'ommilleg, etc..
cl nl.

Record No. 811750,
Supreme Court of Virginia

Chi’ Iren uf patient a sanrtanum f ed
Iency aan drsc arge of hrs

pported trraI courts frndrng that
ue proces rg ts were

SCHMI T v. GODDIN Va. 701
trn €, las t2a 701

U+ Was excluded fr?]m the courtroom durin
siclans and_sanjtariu

as]error fur the trial

physician lu Rartrcr

Ees;
error

Affirmed.

1 Mental Health <=170

Anore evidence supported trial court's
hat patient at sanrt?rrum who had
Eed 8 an Invo unta(n/0 C§)at|ent

2 Mental Health c=171

Trial court's determination that patient

al saniforium haﬁ not re d 00 >ctcncy

Id not re urret esame n 5 of fact &

an rnrtr tion of leqal Tncompeten-
2 eldSO %%37112 13711p280|

3 Habeas Cor

IS ues rar gd hy etition for habeas cor-
pUSW  -mo rn view of fact thaf patient
al s, am was a voluntary patient who
cou|d leave the sanrtgnum without %rvm
48 hours notice. Code 1950, 88 37.1-67
371 9% 371 %,

4, Cnnstrtulunul La W (0=255(5)

In pn-all rn odetermrne if atra
al sanrt?num ha re |ne oompetenc
In nl's due process rl tswere notrn ne
when. he was excluged from the oourtroom
|Iun|u| testimony O srcrans §an sanitorl-
uin employees. 1341
CSCA unsIAmcnds514

5. Mental Health <=171, 172

In. prove, 3 to determine if patient
at sanrtonum had regained competency, Il
was error [o allow. wr ness hsrcran to par-
tn-Ipate in the trial chse hut such
%rr37r1was not prejudicial.  Code 1950,

Edward G. Mslell, Washington, D(f‘5
QIrum&Nash Washington, D.C, oil brig
or appellant
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r?Pnd oversight througg g|slatrve

rttees there”Is somu_ additional. room

or eng islative Input mto tt]e execution of
ertain ty 8s 07 legi rve artr rﬁ}a—

tron create only'a mini a

%?greﬂatron ot ower In t atrve

nc €_Sep aration an towers
true

seeks lo grevent Ths IS particular
ikt dhore ot
[ U | U-
Btorrt anti the Leﬂrs?a ure ha% (igl limited
owel o reéﬁct isi,clo rfrolject rather
an entire sthemes of regulation

x {7 {19722
tutrlor\tl\% e Executive Reorganization
authorized the Governor to pre-

are an executive reorganjzation plan and
Fesent it lo bot Q 55 0 teLe rsature
estuteB that the plan would
take effect Unjess hot house assed a

concurrent resri ution_within COd s IS

[OV'”% gan The Courﬁ ﬁ tg
ag s Presentment Clause claim

ot hscu S it, ocusrng inst aq on the claim
that hy delegating tod mul ?rslatrve au-
thority eactuconstrtutronal rncrea_|§ed
tliv power of the exe trve e

dtJ h

Govemor not challe enge the Legisla-
fure's Veto Jlowcr.

The Federal executive has also. generall
sugPortd eecutrve reorganization_plan
Like f ect raless the Legislature
Votes reso ution 0 rsapproval cas con-

erd Energ F.2 a
ereﬁn fg% h/Janroiled%ﬂ) %vr%redp mGeH
the reqranization sta'ute are constitution-
ally vah %.* But see 3 OP. Afty Gen. 5

4. Similarly, in Atkins v. L'n.ted Stales. sse F 2d
1029 (1977 cert, lien 434 US 1009. 55 s cl.
71B, 54 d d 751 (1977), ‘hr Coun ol Claims
upheld a legislative veto provision in Ihe Feder-
al Salary Ael ol 1507.2 DSC 85 351 to 361,
pursuant to which the President's retommen*
dations for judicial pay increases become effec-
tive unless vetoed by either house uf Congress,
Ilic courl noted Ihal by disapproving Ire Presi-
dent's recommendations Congress "is certainly
nut making new law," I0. at 1063, and by ap-
proving the talary changes they "become effec-
tive. just as if a majority in eacn House had
CrInCUI‘ted in them and the President approved
them fwlotli ol course can be assumed in light
ol his rule initialing them)," d at 1004.

97 A
LLFS Court ugheld the consti-
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51933 Attorney General MrtcheII) S”Pnucr
I3 Brove dmrnrstr%trve a dt al ?es a
grave crestron a5 10 the validity of the
ntire ov 10n rnt;e Executive reor-
ganrza n (Statute)

Govcrnrﬂe}nlalh Wers must he shared
and- exercls t] ranches on a comple-
mentary 3sIS r g utrmate governmental
0 JeC |V§ |54&0 |eve Knig,

In some 0 tthese
areas the 1egrslatrve vefo might serve an
rmtltortant function consistent with the sep-
a“a lon 0 owelrs owever, We canng’

allow the Legisla re fo create oversr%t
mecharlrsms that will circumyent the consti
futiona prog ures, for making Jaws and
interfere undu Er] the Execltive's, con-
stitutional responsioility to enforce them.

Our holdrn([] here does not foreclose all
legislative veto provrsrri ere Ienrsa
tive actron is necessary lo further a statuto
h sch erBe requrrrn €00, eratron b?tvveen
t%two ranches, and suc actron offers m
ustantral otenPa to inter ere Ith ex-
clusive executive functions or alter the stat-
utesg e Iegrslatrve veto power can
pass constitutional” muster

The remar any broad veto ower in
%981[ o ers-almost unlimite ﬁotentlfﬁl
or law mak rnu without tt e constitutional
H]urre articipation of the Governor an

H rnteﬁerence wrth the eﬁ Utive
ranc old that

{ ﬁ reasons, . we
the Act violates the selgaratron 0T powers

and the Presentment Clause

The Legislative ? versight Act is uncon-
stitutional” 1t violates the separatron of

thrT f Court(gda(ryt, S arfe'sk r%g(:t[urho v¥

pecu |ar rovince

t??agj;rs b S

sl fol Qver 4 s rgJ

ﬁ

alea In ((])%?
b

The constitutional power ol the Legislature in
overseeing own appropriations is discussed
more fully in ENOUTAL0 V. ivew Jersey Uiiilihnr!
Authority, sopta, decided today.

ENOURATO v. N. J. BUILDING ALTH. NJ. WO

Cite at, NJ., ME

J-Iwers hy |vrng the Le islature excessive
Krsser to Imlicac the Exe utlve In its constl-
utronal mandate lo farthfuII?/ execute the
law. Further, thu Act permits the Legisla-

ture to effectively amend or rregfeal exrstrnrq agreements proposed by

astswrthoutthe artrcrpatr the Govel

nor. Foreclosing the G

ality of Provrsrons uf
ing” Au
power to veto building prorects and lease

overnor from the County, dismissed the comp

A Zd

roug i action challengrnﬂlthe rumtilulmn-
ew Jersey Build-
hority Acl giving  Legislature a

he  Authority.
e S.perior Court. Law I? \|st|0n dMelrcer
aint, an Xarn-

law-making procéss offends thu separation  tiff appealed. The Sugﬁrlgt %%u%

of [losvers™ and the Presentment  Clause.

[ate Division, 182NJ

This 1s an exercise of legislative power that 4r2 affirmed and further %ﬁrgeal was tak en

the Constitution forbids.

CLIFFORD and SCHREIBER, JJ., con-
curring in the result.

For |nva||dat|on—Ch|Ef \]SUCE W”.'
ESTZ and Justices PASHMAN, CLIF-
FORD, SCHREIBER and” HANDLER-5.

Opposed— None.
f vl

90 NJ. 3%
Albert ENOURATO, Plaintiff-Appellant,

V.
NEW JERSEY BUILDING AUTHORITY.
The Directors of the Netv Jers g/ Build-
Ing Authority, Brendan T Gover-
nor of [he S ate of New Jerseg Clifford
Goldman, State Treasu r of the
State 0 New Jersey, Earl Jo*ephson,
Actm Director, Drvrsron of Purchase
ropertxl Division o f gTreasur
Slateo New Jersey). Edwar caa
Chairman, New Jersey Buildin
thority,_and "W, Harry "Sayen anc
Beer.” Edward L. Hoffman, John _If.
Walther, Al r rcua Ramon Fi’rvera Ber-
nard E. Ke a r, Di-
rectors. New Jersey Building Authority,
Defendants-Respondents.

Supreme Court of New Jersey.
Argued Mureh 22, 192
Decided July 22, 1982

" Pontiff, a New Jersey resident and
r jy'taxpayer who leased lartl”to the Slate,

he Supreme Court, Bushman, J.. held that;
legislative veto Rrovrsrons in New Jersey
urldrn Authority Act, which limited veto

pouer 10 pproval o re[rectron of proposed

uilding projects and leases that require

contrnurng budget  appropriations by the

grs |ature and Which were limited in"scoy
drd not empower Legislature lo revoke

a will portions of coherent re?ulatory
schemes, fell within proper scope o

legisla:
tive oversight of executive action ang did
not violate™separation of powors provision
or presentment claust of State Constitution,
and (2 since New Jersey Building Authori-
Acl did not authorize creation of any
ebts by stale, debt limitations clause of the
Slate onstitution did not apply to Authori-
Ys debts on any obligations of the state on
lease agreements” with the Authority.

Affirmed.

Schreiber, J.. filed separate drssentrng
and concurring opinion in hich Clifford, J

joined.

1 Constitutional Law ¢=5S

Where Iefqrslatrve action is necessary o
further a stafutory scheme requiring 00op>
eralion hetween the two branches, and such
action offers no Substantial potential to in-
terfere with exclusive executive functions
er o alter the statute's purposes, legislative
VELO power CAN PSS constitutional” muster.
NJ.S.A.Consl.Art 3, par. 1

2 Contitutional Law ¢5H
States c=>g8
legislative veto provisions in New Jer-
sey Building Authority Acl, which limited
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Crresr ru. IK A.24It)

v, u [K)«to lo approval or rejection of r0- resented . the Governor" for approval or

WHSTESIEI prstmaan  gpesgens Sy
int carmsan he con- ract for the sale 0 in Inpils,

Re i Leginallye ant Which were e st utranaIrty if dhe challenged provisons Over plaintiffs ob%ectron e trial cuurt Se[nbﬁyHn?gvdeeviﬁegr‘eﬂﬁ?“{ﬁe'“Se‘f;grgﬁgh‘\gf

LA o not em i A—e ilature |t0 granted respondents_ request 10 schedule @ nowers leaves rogm for some. legislative
r|v (AN ?olrltron 1 conerbnl fegui, I -now cause hearing for that same day. At presi ht and participation In S
; dgtcrveent])evsersthtvglfte;(nec%rt?\ygracstrcg 0 The L |sIature estabhshed the New Jer- ttltsemlhsgatrlnegcgerﬁ %Tﬂf”t%oge‘tlrla@%‘{fr‘ﬂ rleo liop. "Not every legislative Input into law
dd ot vk separation of ROV fovj- Authority") to & plainfif (claims and enforcement |mper Issadly interferes with

f) i and L o?lc P f tt jected plaintiffs constitutional claims an Execitives T fircement ol
il PREELRET SR, 1Stt%eszftré52\' i O G ol L grate the motion, Uit 0 ity by e L
¢ 12 NJSAConstArt. 3 par. 1, Art. 5 7% {030 The Act authorizes. the Author The following day, November 2 10BL  ture constitutes b making that requires a
g I, par. 1 2 P ity tu isste bonds and notes in an amount rvslKindents argﬁlred {o the Appellate DIvI- - majority Vole of |0l houSes and present-
3 Slates c=| 19 not. fo.exceed $250000000 1o be used_lo At Dl Sk 20 (e lme Wit ment [0 the Governor,

Since New Jersey Building Authori burld those facites. v s a 52 ISpA-76 dems. The Coue (6 Dyiion qranted inete legiltve actron 5 neceseay
Act 1 ot ahosze creatlon o any gepie 142 The pongs and notes A |relynthe tsen%tron fe urrrnp arntr ffto anbea % further a statutory treme requiring X
by slate, debt limt-.ions cIause iy Ge0t of the Authority nof he Slat ot NOVeDer . T8 and suomit e f% y Qperation Detueen he two branches, and
Y must state on their face that they saln stich action offers no substantial potential
State Costiution g'd not a ?/to Authori- reate any indedfedhess Irabrlrty or oliga- December 4, 1081 Plainttt aP?ef“ed the lo interfere with exclusive executive
t{ s UeDts on any obligations Of the State o fon of e Slate a a0y polital subair- dismisse] of s complaint and filed 2 brlef  functions or alter the Statute's purpoge;,
IS lease agreements with the Authority; gon 1 ¢ 21, O A p? n Ihe aIIotted lime.On December 14 181 Jenilative Veto power can pass constii-
overruling MeCuIchcon Vsté%gm Nuisrng Al actions takenb the Authority mot Aé)#e late D{vrsron heard oraI Aargumttent tional MUSEET.  General Assermbly (A
e Ty 52J%A7832,’ NISA  recelve the Governor approval. NG acton e e e, AT 305443A2d4481
ConstArt.’s, § 2, par taken af any Authority meeting has any Plaintiff filed a notice or appeal with this L The Court finds that the Iegrslatrve

legal effect if the Governor vetdes the aC- Vetg provisions in the NewJerse Idrng

tion within +- days of the meeting. ~.a. gﬁ?ﬁltngmegg{Pg%rtgo %%85% t%gdArﬂ%ﬁ fog Atilority - Act, v {
(D S ST A 0 < ST 4] n e tesrant aganst e Authoiy s NN 1% 4 i winin e o e
Eavvrcnce\m)c atmrge Uty Gcndzel The Acl also containg two provisions that Yor summaly & Ao ESTOR ol legislative oversight of b e

Fanrenceville of counsel) *gllow the_ Legislature to veto Authorit ryect nieq both motions and accelerated the ap-  action The Acts Veto DUer is tImr 110

tions. ~ First, to commence any peal by order dated Januury 19, 1982 apgrova or reéectron 0 I%ro nosed bu Jlng

Michael R Cole, Asst Atty. Gen,, for ects and leases that require continuin
defendants respondcnts (Irwrnyl Kimmel- Vdﬁ?ﬁgﬁfy“Tn%tgtdo‘g?gfneé%gﬂ%f}t%?,f?gsgi‘ue Il E d?et appropriations X%e Legislature.
nlanDA . A“ aétorne t}S]hetrrre L. GIb-tjon of both hoHses of the Legrelature with- consttutionaiity of 1 1vgisimate VEl) L& slative o ersrght therefore plays a nec-

1le eputy en, on the orie in 45days of the submission of the project PrOVISIONS of the Now Jersey Blding essary rule in en uring Contlnum |eg|S|a

The opinion of 'he Court was elivered by to the Legrs ature for approval. n.u.5. autnority ATt tive Support for these projects.

t}) Second, every Ie £ N contral Assombi Al the samT lime, the veto provrsrons in

I'AKIIMAN.. J. a reement betwee the Authority "and” a 7 41?3” " j§§m1582 daled today the Acl are [imited " scope and do ot

'lointiff is a New Jersey resident and sfale agency must be agﬁroved by the Fre the Court holds i || heL rsIatrye Over.  empower the legisature lo revoke at will
taxi)ayer who leases [and to'the State. He  siding officér of gach holise of the Legisla- sight Act, .1 1e2 o TS AE hel portions of cohirent regulator/ schemes
C a enPeS the COﬂStItUtlonallty Of RTOVI tUI'e N.J.S.A. 52 S 89 em OW m he | glshllurc tO revoke General Assembli/ N.J a
siont 0 teNeWJerS%IOI Ing AUt ority - On November 24, 1081, plaintiff filed suit vrtuaP Al Bromrsed executrve agenry A0 The veto therefore cannot 3” stan

Vt 1Al Assa 921 ntq% ?u erior Court, Law Division, ale_? rules, the Ac| intruded exces-ively ijinn tfie  Ually. disrupt exclusive executive brunch
751 to whrc |ve the Le rsIature the ing & Act was unconstitutional. e Executive’s law enforcemem adlhorrt in functrdns Indeed, the Govemor has

pover f0 Veto bui drn%?})ro ecs and €% claimed an interest (ﬂ thg matter saeasevcr o‘at on 0[ the 3epharafron I pones e contiol over " Autharty decisin ek i

g0, mints ropose ew Jersey  Jersev taxnaver and landowner also allowe eqislati ranch to Further, even repealed use of llie veto
ojmo Adotty. 1 il es that e 2 uilding an properly lo thu Stale for use efectely ameng ang repeal existing laws il [mlential IV alte the underling Jegs
Prslatrve Veto vroIates the Tesentment by the Department o Envrronmental Pro wrthout trcrpatron of %he Goveror,  [ative jolicy of providing capital faciftieS to
Clause, Art. V. 9 1 ,14,and the separatron ecion, The Autory fed popret 3 Thisvioaed eseparatrono s 3 meet, infermal Qoerimerial reeds. - Nor
i ojvgers pr%\ﬂg{ﬂﬂ"&ﬂ Pl |nt|ff furtI r the, Legialure rove ment tl Q a]n Presfl ?ﬁS th l1'c1\\r/vertTt Sgv‘)evritghtsptgverst%ﬁs"tﬁ”

L
alleges tha¥ e Act violates the State Con- ﬁ (fcftosr Hig}m”%}%h%aut ate the StaIe ”le.“t atrs Lr_e_rprr_renrent‘t at ‘|e||very brltl
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resentment Clause r.or llic separation of - pecessary money would ot onl
(one the Authority and force it to defa

Stat sabrht subsequently
ose Te egislators who

zethepssrrr that

efssa%for all I&ae aPuree]ments_

surance of frscal
rectors mcru e the

A. The veto provisions' role in further—
ing the Statutor Y scncme.
The N wJerse Buildin
created t e Authority and
Issue bunds and notes in an amount u
K)OC(I) to provide facrlrtres for sate
encies.  Those who

aonedan notttt SIt e
against the Slate overnmen e-
el rovrdesgthat the notes

ore sou ht to mrnr |ssron on Ca |ta Bud etrng and facilities for sIate agencies. Th

grslature has thu [soner to fund or
tnd . executive a

One Ie islative vetg provrsron in the Act : ects ndereken

ives ert er house of the Le
wer lo veto any Autho

cause ‘the” statute
and bonds |ssue b h

\ e, on ther f(ace

neither the State nor an
vison thereof 15 obligate
rincipal or interest and IhaI neither the
Ith and credit nor th

Le |sIat|ve OVersig t has been regarde
particularly important In sume Situations
where legislation authonzes an executive
rojects that require
bu get appro natrons cf. At

. Th other provision_en-
resrdrng officer of erther house to
pase agreement, n.y.s.a. 52; 18A
ese vetoes advance ihe crucial
pose of obtainin contrnued Iegrslatrve
port In two, reI

ay mcrease Ul'l er te edera

ing the Le |sIature o reject any pro T%eare r aur v a vrsrons nl

roject at its inception. ‘Tt follows '

principal 0 ort e mtere nthe vends ?h

prg eI_Cegarrsll trlalrgr goesa not veto a
oy
ntys redrtorsd i not compeling o ausprcrous |me possr

-ora«d
General Assembly, 90 t 393

ie.e
418A2d433 Nee pest at 405- ha

In sum. the Act's legislative veto provi-
Sions Serve- a necessal role in effectuatrng
n ascheme coujveration between the Leg |s

ature and the Executive to 0 tarn oaprta
e L A
sure that these projects will be soun
P?anned and vvrﬁ pperate efficiently wrthl
he Legislature’s continued fiscal stp[mrt
Our next task Is to consider whether the
Acl constitutes an undye legislative inter-
. ference with executive Tunctions or Improp
as er legislative policy making withou the

Governor's participation

B the leghlathv VEt0Y limited effects
on the separation of pOWQFS

The- legislative veto provisions in L 19-1,
C. 120, SEIVe @ necessa Igrslatrve Qver-
srght purpose In ensuring that the projects
approved hy the Authority will receive con-
trnued legislative support. Al the same
|me the Veto offers little of the s)tcnlial
improper Uses that [ed the ourI to

fore the stnke own the extremely broad veto provi-

|a SIOﬂ |n General Assembly v flyrne, supra

asrs for the [ egislature to contrnue to ap-

Bropnate sufficient money to support the eqins e piojeet T L L

ends, >on rental pa msure that the Authority vvrI underta 0

encies that leas Second, the legislative veto mechanigm

e Authority's facill-

Three- significant faotors drstrn uish the
e Veto provisions in the Building Auhnrily

fhe- way the  Act f rom those in the Legis|

can foster close cooperation between the
Legrslature and the Executive in this e
| concern 11 can, indu
exercrse care in selectin
The veto powers_are vested not
ny |n the Legislaure but in the Governor

thus serve to ensure that the Authonty a
Veto power IS orIv

ties I fact, the rental fees are Calculated
s obligations on Its
en it "1ssues those
however, the Authority
romise that the staIe
e Authority the rent
J e}mburser s creditors.
Idles t

the payment of any

Lc waturo envrsr
Buillding authont
We drsa ree- with the drssent s contenti
taat the rument far the-
evetorn his case- would ap)

o e en Il passed Ike  Act that tlie Court struck d
¢ Author

zgh d notes wh
bonds and_ notes,

hies o enforceable
agencies will pay t

al 431~
ndrn srtuatrons thea proval - 52 ISA 7841

nd aII rentals o i ently Mor

grsatrvec Mt
OWH |r General
AscrubK  First, the Governors full con-
n trol overth selection i Bui drngnAut ori
P “tsm es It Impossible for eLeoNs
ure lo usurp executive authorit S
that were possible- 1indir the [a.'gislali |vc
Un- O.xr.-o0hl }:t Pursuant. U nJsa.

ea re ment veto any Authority Ceetiion  The |.e

ot er amounts require

ancnclies] thereunder, shall b Subj ct lo
endent Upon appropnatrons erng
d rom lime lo lime yte

059 £2ult purpose

'S lenders thus de||cnd u on
the Legislature in
suffrorent money each year t
he ren al fees that are
The legislature’s refusa

|
10l pad 1 P enciing frsca prudence For exdmple

es |nto ma |n contmue a
ore th Legrslature tvu liass a ch nce to

ons, By contrast in must cases'
aturec n drscontrn

eo e terorsr tA
|ons wrthstand cons |tut|ona
scruuny ony because they arc both neces

|tseIf faces exAénsrve

rg
2 181 18 6. Thrs mcludes t

Potential lor interference vvrh executive

lo approprrate the functions or alteration of the statute's pur-

the Governor has Edagws {0

|ure ha absqu ely no control over Authori-
ty prorees unless the Governor firs, up.

A Iegrslatrve veto in a particular statute'
n}a nuit offend the constiju t]onal allocation
0 govemmenta OWers I the statute gives
the’ Executive extensrve authority In" the
|r|I|cym|k|ng process. In Browri v. 1iey-
maun. 62 na. |, 207 A2l 572 (1972), this
Court pheld the Executive P- or%xnre aliun
ich authorized the Goverfor o prok
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. an.executive reorganjzation plan and
prevent it to lioth house% of the Legrs lature. Bﬁt (epeedly vetorn% ﬁ{gpﬁspeg vé;

he Court found no constitutional infirmity Slonlt?canr&%trﬁnﬂ ﬂ that ocfur when the
S

mteLegrs ature’ POWEHO 355300”01" Legislature has total and arbitrary contro
ent [ceion Wi 60 lays disapproving "~ |rd even refloated use of Bthe vein

therglanr See aiso Atkins I United STAtes, would riot b llk Yto alter the Ie%slatrve
Y Intent_In ways Igurre presentment to
Second, . because the Ledrslatures veto te Goverrior une the Pre en ment
ower I limited to the regec lon of discreet  Clause.  s.s.const..(1917]
rojects and leases, 1t has_ limited potential Inen ctin t]e B”'ﬁ[]g Authorr AcI the
0 ‘Interfere with executive action. One lhe IS atur not wan the Af
srdnrfrcantconstrtutronal defect n the Leg- t to un Trt ke an Rroetuness It
IS ?trve Ove}rsrght Act was ils potential for met |t|t hoth [ |slat|v and gubernatorial
‘allowing the Cegislature to control a%enc approval. Exercise of the vetq provisions Is
rulemaking,” 90's . at 385. -US A not |n onsistent with the regulaé frame-
Executive ag?encres are charged wrth de-  work the Le Islature has erécted t0 assume
Si nrn% co eentRans 10 implement exist- i h) ntrol overthe ée’ectron of Authori-
Ing slatules. Where the Legislature hi' ur Ing projects and leases
the po iner to veto any Portron of acoherent  ~ We recoqm e that future lews'atoﬁ ma
scheme of regulation, it can \v/\%o art culrr pro ectthﬁrtt]ele hato
undermrne erformance of that duty_h ssc e ‘Acl might have
nullif %l virtua IZ every existing  desirable, Eut this a/tp ment |s
and_ future’ scheme of regulation or any  fun Fmenta H ere {om Ia ?ﬁf
B A
U xplain i
veto decision. Itg action therefore Ieave)s/ eral Assergtbly s, at 39 443 An

the agency with no quidance on how to 445, ~ This crucial drfference 15 1llustrat-

engorce the | W. [%s 5. at 336 357 +|S ed In Consumer Energy Council of America.

d 443-141 CFt%d v.4 Fed ner Tﬁomfm? t67?

contrast, the veto provision here can- Irf £ Towntia

not cause any Such drsruétron The Legisla- [0 NIt ere i excﬁsnt/e execulttrve IS

ture carnot veto_any ar trarY portion of a sp?nsr lities or o effectively. alter ?
proposed Authority project. 1t !

must eifher POl ofexrstrng s wrt out picsintmen
veto the entrre project or let the project { eﬁatrvec\/erﬁrdofhc m'CGe rendismdemthe

roceed drsr tron" of Building Au- "
actroh i t s COniext 15 ac aﬁ ungonstrtutrona is neglrr e under the

Orlt
. Of the legislative scheme and can 3 t'ymt\e? veto ponci in the Bulding Authori-
rsrder i necessap/ to fu rther the statuto
n

urpose Ui enspring. that the |egislature , The above arquments notwithstandin
Wil supprriJ the Burlgrng prorccl' Cected the |€g ﬁloahlvexg%%g\r/gvslglrggs r'r'hthﬁ pBoLtlela

Moreover the Legislature canrot coerec
the Aut orn‘,y into p?oposrn% DIOjects sote]g traq 9 |nte e it r%’%e%t'\’,&tﬁ%ﬁt'?ﬁ

mn the LegiSlature’s own terms, since
Governor(hrs veto powerlovAer7 egvg agency ﬁ;’*”‘%p%ts'%?ur‘e’fcﬁar ?XFJH gd {AHOO?QH
f uild

esion s, 9213 T ol ot e Aol S Seecion
Leglslature can forestall AUthOI’lty action Ing projects, repented gislative vetoes con-

ol %ﬁgsﬁ b(;s,tté umhftllﬁﬁ eﬂ{m (%con il I a%ﬂr di§’"§r€rjt;c(’eaczloriui€?sf%
nly ic (e

aﬁ%eﬁo egrslature Vo oapprove P et i

T

chnntAT%v n. t BUILDING AUTIL N.J. 455

ceivabiy would prevent the Authori fmm pnncrple of bicameralism unless that power
comme)ncrn%an)? rojecis at al aLf T Iet\;rs o rowly crrcdmscnbed As we h

[ative act Woude ectively repeal th , ot ever%/ egislative aotron rct|urrcs
Acl without the @R, Kuliur lly ‘required the a[prova of both houses and plesent
resentment to the Vern However, ment 10 the Governor. The more' limited
& mere remote p033|(f 0? never-ending e grant of power, the more concentrated
Iedrslatrve etoes s insufficient fo jnvali- ~11.cat be without violatin the Presentment
date a veto provision [nal serves an impor- ~ Clause or tne seParatron poweers. . Here,
tant govemmenta| purpose. the d6|6PatEd authority IS narrowly limited-

More troubling IS the fact that either No)wselrned t(r)rogserg\r/esrn 'ﬁ%‘f;&%n‘s T
house of the legfslature can veto proposed ganger of pre) Dle Ie st aoton &
pr%Jects This allogation of;t wer tends lo To te Contrary, the Veto provisions
contrayene prrncrgle of bicameralism ?the AC DTOEE acrbsona norrs AAINS
that “i]n republican vernment the legis- Burldrn Authorrta rouer?t? fNﬁc > Ay in
atrve uthority ne%sarr gredomrnaes o e ¥rnwrsje & U o
and herefore) . [Ihc remedy .. 1810, i ffcers e towertld0
drvrdethe legislature it Giferni branch provgte e agToements ony for o
d 107 Fe"grﬁ'ffgnsgr Mad}sun Aoﬁce g rojects tEat the Legrslature hes al-
foise vgto rustrates “(tjhe ove?rrdrng 0 {ﬁvg;%/e o dePeiﬁIAaﬁsgnsa%&ﬁg@ngs
Jective of bicameralism ~ to constrain the no Cyestab e rates i

exercrseof Iegrslatrve (tower by making grrent? e Bulling A uorrty 0

Lﬁgret ?et rteseentlé? itature ﬂfergdl repay JIs bondholders Thus the Acts Veto

rovisions, despite their failure lo conform
e 1 n dreemeoomoctgngm_ R 1 prinil of bicamerlism, 0o o

er Eneray, OI9 F.2 offend the Constitution.
he one-person Veto priivj-um in
8 ich a?g L residing .

erther resrdrn([;
offrcer to veto a proLnstd . vU agreemen

xacerates this problem of concentrating ., [3] W also reject plarntrffs argument
Tegrs?agve controIp Ilolornron O H tth te Nk &1 All

fhat the Je 12Osey Build md tonty
E';Beﬁ ito l\ev\r Ham shrre |ﬁ\lfa|t|ggtes prreor\r/rle 32 i~ the fit bl Irmrtatrons Atan 1 o}
sions g|V|nﬁ g|5|at|ve Vet power 1_?stan the Slate Constitution ss. const. (1917).
mdcommr ges and tepresrdrngo icersof  Art. VI, §2.%3,
both houses fth% egrslature The court PIarntrff clarms that the debts uf the
held that alt ou% the Iedrs ative veto 15 Auth ong reSér trng from |Is |ssdance of
not jter so unconstitutiona wholesale notes and honds ar debts,of teSate and
shifting of legislative [mwer to such small — therefore the procedures in Art. VIII, § 2
groups in either house can.lul fairly i |« sard 3 must be foIIowed The Courl rrgzected

Thu Debt Limitation Clause

- 10 represent the ‘legislative will." thrsa ument In Clayton V. keryick
[p§§ Cf, Atkrgs V. L'minl States 2% (S F&:S“ er Igt CaSO |S

nder the Federal Salary Act, but staling — dent authorrty empowered to Imrrow money

F2d at 1061 (upholding the Veto provisions here the Ie&rslature created an indcpen-
that "[i]1 s not as if tie: 'Veto”is Imjtuscil by and issue bonds thiat were not the [iabilties

. one committee of Congress or one merd- of the Sl%e or an)ﬂ pohtrcal subd |vrsron n
cr' iT.

, crayton the New |frat|ona Facrlr

Aconcentratron of authority in one_house thority  ull facilities with
the Le”?m atu[e or |n t%)lne |eg|3|at0r t‘] g.rrowent money ang] leased them to
lhreaten I'the dtiliraiet-i *
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in Tuixty the Authorit - rhoragpoints the remaining nine direct
toﬂt”lr)&%lldt t the Au%%”ct;eglltorsSWTehg ‘s’é‘é \élotlit;ng the %ebt |I6r2ItSatIJOHS clause hlsappgog/?rl gr\(lhsapproval before a law tngS% elxttnrhat%cetos Ierrertecor%mendedh 0thse
ut teesre%t atsewetraetea d%elstpeléely tetareéatc(t Clgngelnzd %t%% w‘%eﬂ%) Plaintiff does not T dl?}gi A povier s executive, legislative Sétcet%l?gt Oavtehe0 e A %remtl hed
no Ur-year
satlsfsytte g?n gtemt% teedcrg)ens]se h% nabIe S the Buldg Aty Ag ﬁlthatl s the SUbjet M clelaer egmed fo 1105 ECOMImen e‘}ﬁ)a e ) 'Sf(%'e‘% |t9%t
mgs Ea 14 WIS ot thorize the creston of KﬁL avetecaractehstlco more fian one {1y STV onl mhq e to-year
the Stafe, the debt Ilmltahons cYause s). fgower For pam le, some s eagls [1ve term in XK’"C ey, e 3pp Int-
S|m||ar| in Water f const. (1947), Art. VIII, § 2.3, does ol VI enc %edlstmc P é%)edu[]al (n pature o Any action  taken b¥ he Authorit
in Yoo Ol sioeg sl apPla/ 16 fhe Authority’s defs of any obli- uot gmm”tfae ciary. &ﬂwre%al o e imaly i
eassgie (OUNY coteae. S35, () on of e Sge i) Jee reaens Ot o  mich o SUbfta”{We s sucn acflon MUt i eflected. i the
9? . Egon it 1D \Nﬁlc e ggura whhote%l ,?hu thorty, We have already dis- ?Hegg aeturpeorea Dpronrately en e“aCLl%a’ mdnutesto Ie mteetmg and are subject 04
ved the con ng ora
|SSLSJS§ Lrgtntgswhose FepaymeNt Was eXDress-  Shaply divided Crg% oL echel by S b o arng > e ity gl pones r
teLe Satouraeppfﬁgat ngrSt tS)te;ne g, made by iaatﬁ%ss iding Authority, 13 5. ”tite”"g%? Of poweLmay lie pp Oprigle, sec knign cal of regulatory agencies. 11 may adopt
ﬁlﬁ* ihere is douPﬂess 3 sron ot Cas§1953) and now expressly overule “ i o s ¢ s ad an offcial s, se anil be
lik that potmen’ ? the b ona o it it stied, and enter into contracts necessa or
't.”on?°h§’efmrﬁeho? e o Qmpna net e TILS. | Evecutny AP B Ilrtglgeegsfgntorthe%gteen%ren?g%e o 'Irsjdrﬁ
, 0 e statlfe ton- _ For the above eng 2 lan, e Al e i e OfHo
gseg ng1 att?teersé? faw ﬁ”ﬁ‘e‘ﬁcé“ &ayments B d|n 3 or? %a%?ne the New Jer dsoe% er nment may e selate adot?ng? ruI%]; %%C?heo,&ust aotﬁ aqggcultsonze% t%“?é’f?@ thﬁ
counties ani- purch ISSung - not vig at the aration of powers At . Mcaée resolving adversarial necessa ita fnd b i
i purchasing bandhol ers ot Ql 1 Scparalion 0l pOwery Iteress third categor rl?ustr teJIb ., funds by_issuing bors
e L Bl s oo
|ssue OUI‘ISeun oet I'Q o terrctter?t gTZ 83 o eNew Jersey Constitu- c?| C ena‘ﬂ% a ﬁ'h'c 1on %QT mﬂél thls bt altho iz t'g ﬁ@yﬁm
L‘ that a nt on the part of %e St tion. . The New Je-sc-y Building Authority anot er branch of government,  THUs, thoe Igatio the ren Id h
en et Upop aporopriations can issue bonds and ‘otes ang negotiate niet Justice gb iven the power to Teasest at yeh)teyrmto W|hthun Aertte
8%0‘5'7‘1‘*973 m u%%]t time. ' [59 s.0. at {ﬁagepﬁggggg;ggtgewtgnsgaIlen o unﬁer e nale Ct?rrﬁtt%lge%]o r[l]carusteteso %ePru ity an hwhuch U p?edéjegotro
adldl g ny although execu-  secure the bonds and no
No, relevant distnction exists between Jflr rﬁment of the Appellate Division is af- tion of {he msurance? aws 15 an gexecutwe The Authority IS authtoerslzed to construct
grtlt ftﬂ%?°lﬂg ﬁghe\lng\evs 5] rhseeId 'Euh'tgfﬁ ca&es SCHR pre_lo aetv\e$ an outer limit of all these in- %g(tjtvlert[t]lpernot\/?‘o(t tlhCe buelrdltrl]gﬁ necessa i
thority At The AuthonYS i dg anlfj i EIBER, J, dissenting and concur- néwons Is that pone may undermme the ?enc¥ I must ecH r8,e3t” ?tg;
?otesare not a dept Iy hablh of the State.  When tested by the | ov ¢ Governor oweve R
ro{a K ge ?tgtaft” aar(l: t i tUStae 0€S tOday IN General Ayss,emblpr\I/nCEIPreS de(g:ldEd %Ise een I :[ eHohed & nU an F@ECOSB ar
men? ) sa Cre '(f)o tA?t'ﬁ Py 316, 415 A2 48 (1082)" the New Jersey 66 n?\h"g% ' set, 21 B4 E i 0
thi ACt ﬂOt I’I| conte |Elt€$ haou% Bwldmg Authority 'Act, si.s.a. 52:18A %ﬁtes ?75 S Ziﬁ % PH &ﬁ?@f TJ
Stale "ill he nece ro e el seq . INCIU tfsaclassw example of a 571L ea. 160,211 i%ram(ie ab mitte tg the Le |sIat he_Authority
Hons but i 0 see S e re%u wolatlon of the el cortuioel fequre senting). Exion o1 e sk 1 Ganot proceed U eSSFt oh enate an
e Stale is unde ment of segaratlon of powers hy enablin fore uS should be made with these underly-  ASSEM ){ adopt, esolutions 0
§ O%i. ation 0 (50 o The Au[hoftno the Legislature to control an execuw% ing principles in mi Even If the Legislature ha anctl
creditors hlave hotie that their ol “)(’13 2RIy S eseell functlons The Legisla- Y I\?eevferse rE&wldm Authority (Au- fOP8  the Bresientan i eS|cn uro
0> agiins: he Aoy, y Temedy  tire 2 refmed this. nfrusion by Vstm '}]0“ resg ek numerots Otherayenc es 1€ GeneraF Asamoy musi approve each
| Nor d ¢s the I|ab|Ity of liie Slate on ils ggr% i gg CVUerﬂ Kalsn %nglrtlﬁdls\ﬁgatﬁﬁ Teaders vgttﬁltﬁrw tmguoc%tr tg% rﬁ?\mfl Leastﬁ mtade Ty 2 stte agen y with the
rao eements W|t the Authority create  with te ower lu thwart th ’ Been Ia d wit A oty
t0 the State, Ito Ii the”statute ty to exe%ute the | avv\\llar eag oy reasB X It Iaslqzlge De artm nt f I
Ir
rtqlé'mtsh%eﬁﬁsehgt%hetclear hal all rent pay- Z?d the constitutional structurz]u? Vio- State 1y§as rer, Com et% resrlgcyde' rea- Separation of Powers
et ol o B ER aee LT s e ey
may Incur Tiability fur future renta?s with- - which requires subinissiun toethgnat(;t/uet#ﬁgr Geing.and Pt VeI
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foncern uf the ﬁoundm Fathers,theﬁ thu
egislature mlﬁ,t arrogate unto itselr tin-
que_[lower. This concern and a desire |
facilitate the administration nf government
liy havmg the executive ra,ﬁhe,r than the
Legislature, handle the detarls involved in
adnttin, tcring and executing the laws are
the primary reasons for thé separatjon. of
powers implicit In the Federal Constitution
ang expresslkl STt forth in the State Consti-
tution In Art, 111, par. 1

_ A vjolation of tho constitutignal separa-
tl(?n, of (towers precept occurs when, as stat-
ed In General Assembly, there |S unwar-
ranted legislative Interference with the ex-
ecutive Pranch and excessive legislative
jlaw-maklnq power" 5o that the _Leglsl ture
can gravely impair the functions of the
agencies charged with enf?r,cmg," adminis-
tering and executing the sIa'UlCS. ceneral
Assembly V Byrne, U S.J. at 385, "\ .
413, Legislative interference can vio-
late tqe oal%of%siatut?. _This Is par-
ticularly So when the legis iatlve veto over-
rides a" central or esseritial component of
the executive authority. . Mareover, “[t]ho
Leqmlature cannot, []I wiully] pass, an ncl
Ihal allows it to violate thé Constitution."
. al 391, 448 A2d at 440 Professor Biekcl
ExPressed asimilar th,ougeht in his testjmon
efore the Subcommittee on Separation
Powers of the Senate Committee of the
Judiciary: _
he constitutional separation of powers
5 not ordained for the convenience of the
segarate branches of the Government, as
they may from lime to lime concelve It,
out is mtend,e? to jnsure ob%ervance of
certain principles, which the framers, be-
lieved would Centime to effective anti re-
sponsible (overnment consistent with the
liberties of the people.. Hence neither the
Congress nor the President may chooge to
uspend these principles when Convenient.
ngr?sglo al' Hearings, September 15.
val 3l

The New Jersey BuiIding Authority Act
cannot withstan th_ese,seg ration of Fower
tests. _ThehAut orify is an agenc n the
executive hmnch of ‘the government, No
one has questioned the adequacy of the

=
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standards tinder which it it to approve mm
grogect, 10 house another state. alg$nc / 0r 10
etermine the projects financial teasibility
Yet, the Legislature has retamed control
over the neare 0F the Authority's reason for
bem%. II'1s the Authority, stbject lo. the
Chier Executive’s approval, that determines
whether a progct is feasible and should be
effectyated.  But still the rcgect cannot
move forward without the approval of each
house of the Leglsl_atur_e. hat could con-
stitute_ greater Tegislative control over an
executive department of %overnment!

Tho majortty. conlunds that legislative ap-
proval of a project will constitute “a strong,
If not c_omgellmg, basis for th%,L_eglsIature
to continue to Proprlate surficient mon-
ey" throughout all future years, to £a¥
rent required under the feases. Ante at
452 |t rPues that the ‘q]np[gv?]l of a
prol[ect ang fease agreement “foc teLe?-
Islature, for all Practical purposes, Info
making ~ continued ap%r_opnatlons ,
ante af 433 1 s one mq to ag;%rolprl-
ate dollars .mnuallv and quite another to
bind one's self ahead of lime to make ap-
PrOPrIaIIOHS. Obvioysly, . the _ Legislature
ha ap?roves a project in 1982 does nut
c?ntrol uture Lgelslatures. This IS partic-
uarl¥_ evigent wnen Legislatures must aP-
Prop iate funds each year to enable tenants
0 pay their rents thr ughout lease terms &
lorig as 35 years. Leqislatures are not
bound as eourts are bY grecedent; yet even
the judiciary Is nut "focked In." " see, €g..
scho.nl_ V. £dN_ Groce Comp _Meetin
noomn 10 5.0, 217, 310 AXL 149 (1977§
overruled in State V. coimer, O'sa. 401,
418, 401 A2d 1(1979).

More importantly whether th% Leglsla-
ture exercises the discretion to finance or
not to finance ?overnmental operations can-
not Justify a fegislative Intrusion Into, he
executive” power. Staling the eproposmon
?emonstrates Its inherent Weakness, legis-
ative control over apFroprlatJon Purs_e
strlnﬁs does not warrant violation of lliv
cons thlonaI separation of powers, Other-
wise the Ie?|s ature could throuqh this
mechanism direct [lic operations nf all  vec-

utive functions. Neither the Legislature’s

the

Wﬂrwder uf its
Its es'ere

KNOI.RATQ v. N. J.

NJ. «

.. H«-IJ '
appropriation authprity,

ch 1S %uestlonable to' saIy the least, nor
ereise of that authority entitles the

legislature o assume u_power in contra-

vention of

hhe Const{tutlon. The cqnten-

tion that the Legislature's appropriation

Powe_r entitles it 0 share in the executive

Ing projects entrusted"to the Auth

hous-

rity s

unclion uf formulating and pIannmg

not sound.

. SJ. Const. (194

(> Bl

b

Bicameralism and, Legislative
Delegation of Power
The Constitution vests the legislative
power in a Senate and General ASsembly.
s.3. const. (1947), Art. IV, § Lpar. L The
193 Constitutional Convention rejected a
move.to change to a unicameral, Ieélslat_ure
Wiratise of thé constraint that bicameralism
Imposes upon the exercise of legislativ
power. - Our constitutional provision'Is mod-
eled after the federal scheme, both serving
the same purposgs. I Ii pertinent, there-
forv, lo note Judge Wilkey's comments In
Consumer Energy Council of America v,
Faicr.il Energy Regulatory Commission,
673 F2d 425, 464 D.CCIrigs)y
The overriding objective of bicameralism,
then, IS to constrain the exercise of the
federal legislative Power by mal |n%vsure
that the Legislatyre can act only Where
representatives of two different consti-
tuencies arc in agreement _
Seealso The ederatist, NO. 51 (J. Madison).
We have seen that either house of the
Legislature can amend the Building Au-
thority Act by vetomﬁ; projects approved b
%? executlt\)/ed branc dof the govehrntrrr]]en :
5, one body may determing whether a
dulLi/ enacted %tat e sﬁlouldn ebe adminis-
teréd, this in defiance of the constitutional,
ey
. See
y 7§p F,JArt. Vv, § { par. 14(a).
As the Senate may not delegate its legis-
lative g,ower to the” General
nelther the Senate nor
" Assembly ma Feleggte its legislative au-
thority to a tunaller Boay. 11 15 0bvious that

sembly, “so
the ngeral d

BUILDING AL'TII. NJ. if))
”r@'\éﬂn) te could not delegate to _cumm -
[ee of s memlners [he rlaﬁlt o, pass a pill.

This can lie_done only by'a majority of its
members,  Thereforé, neither the "Senate
nor the General AssembI}/, has the, a_uthorlt%/
to delegate to 1S respective presiding offi-
cers the authority lo approve each léase to
be entered into between a state agency anil
the Authority, No standards or quicelines
hind these legislative officers. Either could
negate a proposed lease and doom to failure
a project approved by the Authority, the
Governor, and even the Legislature.

Springer V. Philippine Islands 27 us.
180 48's c« 480, 12 1 1. Blb %1_928), has
long, been the leading opinion in this area of
thelaw. There the"Supreme Court struck
down a statute vesting authority in_the
President of the Senate and Sﬂeaker, of the
House of Representatives of the Philippine
Islands to vote government-owned slock in
the Philippine National Bank, observing:
Legislative power, as distinguished
from'executive power, is the authority lo
make Taws, but not to enforce them or
appoint the agents charged with the duly
of such enforcement, The latter are ex-
ecytive functions. 11 is unnecessary lo
enlarge further upon the general subject
since 1t lias so recently réceived the full
consideration of this™court. myers v,
United States, 272 u.s. 52, 47 S.Ct. 21,71
Led. 160, . .
Not having the power of appointment,
unless expressly granted or incidental to
ils powers, the legislature cannot engraft
executive dutles tpon a legislative office
since that would be lo usurp the power of
appointment by indirection; though the
case might be Gifferent if the additional
duties were devolved upon an appointee
of the executive. . at 202, 48's.ce. @
482,72 Leq. at 849

Neither house of the qulslature may cre-
gte effective Ieglilatlon dlone.  Nor may il
delegate essentlal executive or legislatjve

Utles to the Senate President or Speaker
of the Assembly. The New Jersey Building
Authority Act contravenes llte.te principles.
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Presentment Cluu-v

Another rmPortant con
in the legislative power

stitutional cheek
IS ltoundl in t e

Presentment Claue SJ. cOmt rl*l

ar. Uta
hath hou%e must lie
Governor. If he approves
If not, the Le

Eeerv lull passed hg
presented tu t

it Usomes law.

Islature may reconsider the

matter and tﬁen if two-thirds of each
nouse votes for passa%e the hill becomes
law. The Presentmen CIause Serves two

gurposes 11 TOIECIS te

executive from

verreaching - legislative power that
coulr? effectrveR/ tt%J art the executive

in performrn]g IS congtitu
executrr/r_g laws.  Sec
No. 73

tional charge of

The Federalist,

Hamilton). The second purpose is

Io revent hast or im rudent legislation,

t asasoserv as.a

eans of e

pressing

palicy of the chief executive, the onI
o rcra }ected i y

atewrde

The legislatjve action under the Building

Authority

aturer Ven i d Is contende
isapproves a_project

the legislature

acts as-an administrative agency

Al ) essentray etsllatrve In

at wherlr
uch as

that agency Itself acts when it declrnes to

approve a

Separation of powers. Wh

roject, that wouId vro late the

en th Leon
tUre approves a p ro’ect Ils action Is ore
akin t actrng In"a legislative capacity. |
need follow o standards or criteria, other

than constrtutronal ones

However hoth

a pTOVH angd rsagprovaG r%/t 19 Legrs ature
ene

v? ve the Senaté and

raI Ass

mbly | Ty
egislative review - mechanism.
mechanr m can lie utilized only in accor
ance with the constitutional scheme. T
scheme redurres conformance  with the

Pre ntment Clause. There I

IS no other wag/
£

ich he Legrslature may act legisl

rver Nee 1n re V.V,

., Susquehanna

or has stated

"Srncie the

Sld

10N |
E&(%;un?ntﬁeee I'C U[ﬁS
et By

S OO e
that prescrrBed%’c‘

R W Cixanne, "The Control of Federal Admin-

isiraiilun Uy Congressional

Resolutions and

Cuin.niltees." 6G I/jrv o Rev so9. 503 (11*53)
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Western 11 It. 25 SJ. 3].3 ].%A.Zd 408

1957) (concyrn nt resolution_ Piay express
% rnQn( but ?acﬁs operative effect,of Pegrs

It is no answer to sag Ihﬁl the Governo
had Prevrousy approved the project an
therefore the "Presentment Clause has not
lieen violated ~ Otherwise the Ienrslature
could aIway% see proposals rom the. Gov
ernor and “thereafter adopt them without
presentment to the Governor. No one
would seriously claim that such an adoption
would constitilte dul rt/ enalcted grslatron
eConstrtutron cortemplates the Gover-
nor wil| acl after the Legislature has com-
Fleted its deldicrations not hefore. Le rs

atlve hearings mig t disclose facts or
sons that impel "he executive 1o change hrs
osrtron Sanctron of a plan havrn(tl prior
ubernatorial 3 rovaI and elimination of

e presentmen oft e acl after passage b

the Legrsrl t]ure reverseste onstl urona
schemeof the legislative chuck and (tower
placed in the executive—and without any
vaIrd reason Cf, Justice Mountarns com-

Freeland V. B
RTINS (1677 12 oyt
advocates literal com Irance wrth constrtu
tional provisions_governing details of gov-
ernmental admrnrstratron Neither “the
Govern dpr nor the. Legislature ma glchoose 0
suspend constitutional procedure:

\%

Some recent éudrcral opinions that nave
> carefully considered these problems  of
resenﬁment se aratron of powers and bi-
ameralism, "have declared &rslatrve at-
tgmpts to circumvent these provisions Inval-

. See Consumer Energy Council of mer-
ICd V. Ecticral Ener% Regulatory Commis—

sion, 673 F.21 425 1D-C.CIr1952);1 chadna

2. Judge Wilkey's opinion contains a compre
hensive discussion ol the Presentment Clause,
bicameralism, and separation pusvers 073
f 2d al atil-75 He held that the provision
aiithonnng either house ol Congress to disap-
prove a regulation of the Federal Fnergy Regu-
latory Commission IFERC) under the Natural
Cias Policy Art ol 1078. 15 USC i 3301-
3342, was uncr.nsiilutiunal for several reasons
Congress could not cicalc a device enabling il

ENOURATO v. N. I BUIILDING AlITIL NJ (L

cnuId of Course, express its views during
rulemakin hearrn?s under th? Administra-

ClleaiiNJ.,

V. himiirrntion ami Saturaliaa'.ion Service,

Il ' 403 (fllh Cir cert, granted

i A I ). . g

1988 nron of the Justices, 431 2d
X tate ex rel Barke

g, 279rf"2d baafin Pazlr?)rd (Xlatve'
oluntar aS
@)VE Vol Y,

The on ay recent decrsron of this Court
which relates to this subject 15 srown v.
lleymann, 1, 297 A.2d 5 2 (1972)
However, IhaI decdsron did not drs% Uss the
Fro lems' present1 In this case. The Issue
N Brown Va5 Whether the Executive Reor-
ganrzatron Act of 1969 "so enhance|d] the
Xecutive (fower as to threaten t g s rrty
arnsta re ate ower ch the sepa
ron -0f- sv rs otrrne was des ne to
rovide."” 1. &l 10. A3A he
ourt answered Ihal h osrtAon in the neg
atrve The statute adthorized the Cosern
gre are a reorganrzatron (nan of execu-
fjve departments and to submit each plan tu
the Legrslature If the Legislature dlid not
Dass a concurrent reso utron epposrng the
dan, 1l would become effective. Sen s ..
A 214C -1(c). It was observed that the
rsha ure couF express onl drsaggroval
rmative egrsatrve ac on was need-
e lo have the plan become law. This is to
Pedifferentiated from the Building Author-
ity Act under which the Le?rsla ure: must
acta rrmatrvel before the project Is effec-
tive and presidi go jcers of each h?use
must aP prove leases that are essential to
the realization of a project.

|§ mqathrze wrth what the Le%rslature is
seeking. Iu accompl, Il In reviewing actions
of ad mrnrstratrve agencies._ However, it 1S
not without recodrse.  The  Legislature

to control agency rulemaking, the Presentment
Clause was evailcil because it.e President had
had no opportunity to exercise his right of xeio.
the constitutional requirement of bicameralism
was violated because one house could affect
ihe validity of the regulation, congressional
expansion of ils role to one of shared adminis-
tration of the law- contravened separation of
Powers; and the enure scheme adversely af-
fected tho constitutional syxt/in of viiccks and
balances.

The majority, in considering this opinion, lias
Isolated one point in Judge Wilkey's discussion

tive Pro Ac

ested that the Legislature ?ould reour
at rules would

errod of

couI r il's

eaur

‘hrrty days

1 has also been sug

not™become effective fur a
550 that the Legrslature

tatute withi
that time null rn OIPmO(?I Ing prop! OSEH

reHuIatrons N
A Look at Congressiona

atson, "Congress S ep
PgContr% 61?

t e XeCUtlve 63 Calif.L.Itcv. 533 106

Eflg?sglat
e

%t gr.than re
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mecﬁa?rtgmrsnat at \l!,‘w{ F?Hllﬂ?t“r’eeovegsl

11 has,also_been
uresdrrectrons per
ore reviewing, of w att

£ 4
ncjes ar an then rewritin
rn ?ght otn gtherr a mrnrstrattro

ro 0S¢ that the
n{:S be to
Inistra-

Fprng and re directin the
am ¢ rah

ture's tk-are that the laws be rnterpretgd In
accordance with its Intent.

Though 1 believe those sections of the

Building Authority
tive co currence in the Au horr Pro Jects
%r s of

rova t P
of eac egrsatrve ouse re Inval
. 'am of the oprnron that the b aance of
t statute mag stand Paraqra{)l 3l of
the Act evidences a broad legislative

Act relating to legisla-

aSeS €slain

intent

to tha effect:

any courl of competen
% rnryag H% ent sl [nota ect,
Impair or rnvaI the remainder there-

of

ot

or

con

i ﬁg

ut shall lie confined In its ﬁrreratrnn
e clause, sentence paragra

art_ thereof rr Vi
TOVersy rn

cfly involved sl%ctrton
the Judgment shgﬁ

have been’rend ere

it
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I|rr%|a?|rgre1 cvlvalb@eth/?\ rmaJOfltY that the debt horsen]gens organlzatlonfto rectehlve prten 4 Constltutloneﬂ Iliaw =14 i of I %?gtslﬁltgjﬁlson?elsbﬁwﬂe ! tggb(elgonstltutlon
not been violate, 2 housqh 1 Riseracing n site. Tﬁgnqsupe(ﬁgy ourt e 'RH%%'SQ g a0 AT and court ff?ould exercise sparingly the
Uestion because of the Slate's obligations  Chancerv “Division.”conc luded" that special 5. power to declare statute unconstititional.
Onder the es law pro%smns o1 New Jise &mstlsutlcon 4284(s) 12 Statutes =77(1)

%jom in the Judgmentthat the sale of the  had hot been violated. D|retcert|f|cat|oi1 5 Constitutional law =44 "Purpose, of constitutional prohibitions
bonds In the principal amount of $135,000-  was gjrante ard reme Court, Po Participation of Atforney General as gainst special laws | |5 to prevent abuse of
ooo Under the New Jersey Building Author-  lock,J,, held that: 1Z|nt rest of horscowp- amicus curiag adequatel){ protected inter- fl islative process by _pickin avorltes

as modified, would not violate the ere In winn ests of state In action challenging, as uncon- - NJ.S A Const Art. 4 § 7, pars
’\%W ersey gngtltqmon d ot vilte 1 clent " addltll(?ngasl 0];l\t/a?erlnt(errseesst wgsaglcjmi st|ttut|f)nta|t spema% Iawh sltatgto%J designa- % | 9 g P
o e sandng § prtionaton of AT on o egol dvision of nation! on- 13 ates <118 L L
Justice CLIFFORD joins in this opinion. kot Genera lcus curiagadequately profit_hordemen's orgamzatlon 10 recelve Irect enctit {0 natiana ”0”5"0'
fected mterests of state; (3) statutor entage of purse mone rom thorouh horsemer)'s organization by statutory desig-
CLIFEORD and SCHREIBER. JJ.. con- fistinction. because of nauong? oroaniz B gﬂ ﬁ A/ % nation of regional divisign to recelve Wwr-
curring in the result tons e, i alloceing enes Debugen S beragl ST oA Cenlage ofj|%rse maney o thoroughdred

For attiymance—Chiet Justice WAL~ " members and ronmebes o f Oraniztion Const-Art ,§7pars 7,§8); Ra2Sa(e).  Porsetacing. in state Would violte constit:

ENTZ and Jus“ces PASHMAN CLIF-  bore no rational relationghip to any legiti- tional pronibition against appropriation 0
- Mate U?IC urpose;  (4) Po free stagute 6. Statutes =66 monies for private’ association, NJ.SA
F EIBER, HANDLER, POL pub ?
8CK and o HERN 6. ’ fr?m conftltF jonal defects organization's Special Iegyslatlon maybeconstltutlon 5566 :10-7; NISAConstArt. 8, § 3.
N rules would {g Aed to yield'to e |sIT al if enacted or valid p urgose and in ac- par. 3
For reversal—\OE. tlve gurrpose of aiding racing personne cordance with procedures required for spe- 14 Gaming =3
) regional d|V|5|onsstatut0ry advan- cial legislation.  N.J.S.A.Consl.Arl. 4 § 7, Where obiect of statute desianating re-
: | gnating
tage 4 reuplent of funds, was not tanta- pars. 7-9; NJ.SA. 16-1 et seq. ional division of nonprofit horsem?nsor
ln unt To unconstitutional “exclusive privi- 7, Statutes = . 77() %gmuatmn to receive Bercenta?e of Jiurse
egE. Wheher | ( ecial” of "general”  OneY from thorqughbred horseraci
Modified and affimed. dependseonecla.sai%wm‘l}erss%ns affecteag by law. Stfalet vtva?eto (?ne“g‘géoﬁ',!th%ffegﬂreg’;n:‘;aﬁlOen%
of sta
N.JSAConstA
S0NJ. 422 1 Constltutlonal Law =42(1) A rules, was o restrict benefits o organiza-
R By Lk azrf;%;ri%i'i%adﬁ'&%'Wc%%ds?rﬁ??'oﬂsr?ﬁé ﬁ'a.”remee%%eeee%msvsmﬂee s
e 30 el Corbeld s ANS Wi e 1 Of 0t bl e . ol ment 1 e o GG

Frank A Duffcld and Albert Florio, ., gft Such as consttutional challenge to stat iy St‘él(!;letneesral g |Z,I7a%2)n mcIudes el those tclgt?ns rggh%??tls (E)Ieltl\?vlggn n|13etrlrr1mtlr%nar=d %!)lﬁ
{ndwldually and on (ehalf of alltslmllar who should be m%luded mcass but urcn FemBers o or anization would licar no ra-
hysnuate owners and trainers of racing 2. Constitutional law =42.3(2) stltutlona 3 fion excludes  tional relationship to any Jegitimate. public

ses In the State of New Jersey, Plain- Interest of horsegwners in winnings of ﬁ i Ibe ﬁ?” S it i

?{prenans ’ their horses was su ?menh addmogrq ssomeconsem mgar i dss. N 'H””X’gfiﬂﬂvsetat“te v%eou 8%%’6”“" ot

vate interest" to accord them stan m?p to '
HORSEMEN'S BENEVOLENT AND  Challenge, as unconstitutional spgua 9. Statutes 77(1) TagA Const_Art 43 pars 138

PROTECTIVE ASSOCJATION, statuto eSl? ?IIOH of reglma Ivision Of Essence of _unconstitutional “Special" Alth I statute designating regional

J J national non thorsem 'S Organization lsgistation 15 arbitrary exclusion of someone ougn stalule desianating regional
Defendant-Respondent. g § division of “onjirofil horsémen’s”organiza
Sujtremc Court of New Jersey %ﬁorr%cueév chr eo'}ts%grlacc?ngpuﬁ% A{]e oy fr meles. NISACOTLARL & ST, Pa' on 19 recewe]ercentage of purse money
' E: -7- NI8A X from  thorou hbred htﬁsercn In slate

Argued March 9, 1982, Cg’,ﬁstAPt(} 7 2} 790). 10 Statutes = es, 71(1) n]d ne co%stltutlona 3 * guve in 1ts
Decided July 27, 1962 See publlgcatloa Words(:gd Phrases Inconsidering whether le |sIat|on is effectif as wrltten | restrlcted benefits to
éo; other judicial constructions and *T7. eneral” or ‘speual the COUH must de- Organi gtlon memb ers in g?od standmgb

Owners_ of tq roughbred racehorses 3 Cgr{;]{:tlut|onal Law =41 Iutcn VUﬁJ’H o a”%'régn Jectmet urngJS % Leﬁglreto Cont%rss{re]entolnrceu%rqg n(?lwélctl)rr]]

AR e CETETR
regional”division' of ntong nonpro?t |t§/% Gt ey g M(c;wa ngng vl A NSt Py “F{é'ﬁse" AL ould prefer that statute survive ith Up
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* ol . document appropriated the revenug cials in the Executive branch nf govern

me{jheex r%rltdmrjgﬁss W%Ee use%)rlcr)]pnaetwus > Statuteet<é"14%r1mmm chool W 3 CommorFt)vF\J/eaﬁ)th and...determined.....nent from transferring funds fom et

Acts 1984, e. 415 g Let seq; Const, Y51t rent xtbookgand imodsina» rniakr* -v.r That revenue would be expended for  designated trust and ‘agency funds® and

Six-Vear penod on useoPtext% oks e Yo *gjx *raln m mten ne nd supPort of other sp-cial accounts to the qeneralo gr-

5. Statutes >0111(1) AR Sispersionor mo ification of eritUer ‘N three sta ¢ Jove nment atlng fund of the Commonwedlth, Follow-

Constitution's requirement that amgnd- statute eneraF et ?y £ em rla* anu lary stale atl;enues normal bnefmg and arguments the

ed statutes he reenacted and published at au gm}/ and nOtsub ecttorenactrrt tw J..1Jp,grans* This document, Included a trial. court entered sflndm? of fact, con-
0

tion requuem nts

Iength 1S limited, (PX Its own wording, to |n appropriations for various sal-  clusions of law an decl uraoryde ment

amenament, revisior, extension or confer- { g -lmand transfers of funds from A notice of appeal was timel
ring of eX|st|ng statutes and If an enact- 6§(12f £ 10, 1445l }A%Os%qq . V4 Efl and aKencLy aC ths o the  Altorney General.and upon apypropnat mte
et 1s mesly auspensign. of MOUMICE 10, Statutes 0=141(1) £<ial Hing 0 cover cenral agminisn: o, and for 00y €S U tenster
tlotnh ofthexutut/ statutte CI ?e% 5nlot fall Budget oill imnosing ¢ FM ? (i Jon XJ(3 IS, h et red the appeal directly to this Court
S SRS CHARIERES oo e o
u -
" Budget hil's reduction in apnual sab  SPATOprIAU and s it D e L2 Vv, céutcﬁuer?ty o provice, in a budget ney Gl the. main. the el court

t us, not sub ect {0 reenactment to

trt]/olncreases for certain stale officers front pu |at|0n e ments Acts 19U, -1 the suspension or modifies.ion of  declared that the General Assembly bus,

—

se provided for In statutes did not con- tiv -raon of an existing statute’if the  under Ky. Const Secs, 15 and 51, the au-
stltute a repeal or amendment subject to 8&5 %onst let G, LW >-m i Assembly foun thgtsuch action s thority t0 "suspend existing laws ina bud-
reenactment and publication requirements. C-. rt|bythe inancial condition of state el bill if the Provision I Gemafe (0 the
Acts 1984 ¢. 418 '5 1 e| seq. KRS 15.755, Robert L Ch h S road sub#ect of apﬁro riations.” It fur-
18A.355, 64055 G190, GA4BS, 446,085, onert elnowet h ther declared that the procedural re ulre-
7. Statutes C=141(1 Een EX atn Aﬁg%eG&nC Igrn trt }ﬁrGi' I'ROCEDCRAL history ments of Kv Const See, 51 were not g

i (% eﬁco ¥, Ao, r 78- ¢j-llant. Atiomey General of the cable t? the challenged statutes because

Appropriations bl purporting to trans- o i alth, on June 6. 1984 filed a they only effected a “Suspension” of exist-
fer money from agencies in which public  J. Michael Noyes, Gen, Counse Offot " for declaratory judgment in the  Ing statltes and were not an "express nr
ardt pbrut/ fe funds” and prl\llaée employee teGovernor ran ort A ace n 1 CIrCUIt Court challengln the con-  Implied repea? of existing statutes.
contributions were commingled was uncon- - fon g i Pe islative ~ The trial court also upheld the General

She n| %

stitutional because such transfers could ot neII W att Hyarrant& Combs, %utm '''' Ta v 'd'% of those
ically, the etltlon claimed that ~ Assempbly’s authority to suspend previous|
be termed suspensmns or modlflcatlons of fora ellees; eS|sney arlea J*dEaswe nactm o ate(mte g aut onzey sa et trusF gency

operation of Statute exempt from reen- e - Adm CAret Fr qr' 45 of Section 51 of the Kentucy et Tt Qerlaad cerian vansiers of

gelment ?rnansfgtjs“ga“o& Ige gurments Eg{ltnsell-lenry Watson, I, Cyniiii. fty-£~uop. both as to the gemaneres of  funds invalid because they. accomplished
erm|55|be Acks 1984% Tat 5o tV tt.vs of the acts and as 10 the failurg to  more than “the mere suspe smn of existing
E(RS 1525, 18315 Cont, §8 J9_5 Q. STEPHENS, Chief Justice. Io_the procedural requirement of Sec-  statutory provisions” and because they
The hasic issue we address is {0 «“ tr 7. féut e enactment ?nd publication  were not “germane" 10 ap Erorurlatlons
8. Statutes Q=4 lt 1> extent. |?an e energl Assen % 12 U aenis to existing law. AtemP within the ae1g|s of Kentucky Constitution
Budaet bill which directed secretary of nrj, rrstraining order i entered by the  Section 51* The former ruling 15 before us
uckgel T WNICh CITECLEa SECretary 0 C?mmonwe 'P anga “ g1 tral judge which prevented various offi- on appeal, the latter is not,
transportatlon 0 use road fund rESOues e L on e Il o ondiyao of Judg P bp
to meet rental v? g/ments to furnpike au- the( 4mo wealth prow et ere{ 0{ \Y X TV >ic.(.c provisions of the statutes under B,  Specifically the (rial coun approved the trans-
thont andJ) déd that cap ital construc-  redu Jnanog ansfer ? “1.1 =1 be more fully drscrtbed In Ihe appro-  fer 0f funds in Ie following areas; Board uf
tion and equjpment purchases contlngency propr s, and for all practical |cr 41 pans o i o ﬁ{gg};;nsun*fveef‘rtsl{g‘;yofDeKVeﬂg&"gemB@Qﬁ{‘ncge o)
fund be used to advance funds for certain g%ses provide ?suresult thereof tha}tl» | Vuic 811774 Chap r 410 of the 1084 Acts  Securities:. Fish and Wildlife Resources: Road
Bro&ects Was a chan%e In operation of stat- ness of certain existing statu:/* » lrr."alter referred 10 s SB 204 or kRS 446.-  Fund. Capital Construction of Road Fund: | du-
t% detspltg cotm;hct Wltht eX|stt|n(r1 statute  temporarily modified. c( nye%nwafrggmﬁagggnlﬂes I/xal Jail Supputl
and not subject to reenactment or publica- w7 niuu. n w3 in his official capisci
tion requue ents. KRS 40.760112 )p45 710, BACKGROUND ut vamod the o ion 0l secretary of me 7. Those declared invalid w-re: Unified prown-
Acts 1984. ¢ 418 § 1'et Seq.; At its re ular session in 1984. the( T e Adumisyalion Cabinet, and ine Ior|ult system, onlytlnsolflar as 1l pfrovades Ihal a
! " r-I of Kentuc appointed Gordon C. county or a circuit -l recejve funds propor-
COﬂSt § al Assenibi 1 ssed a biennial t-utr'- . thaft If)fficte “ ppomied Gordon © t|ona|ylo the stale's total criminal casg |lFJ)n|

. Auditor uf Public Accounts, only trool.u as
dewr.p.iion of trust and apiiicy funds, imposes additional duties on the Auditor. Lot
4.p, 1s. el teg recliuus, onl., insofar as il cte.i'csa sthctoc lor

I. tou-c pill a71. Chapter azs of mc 1784 Acts  hill
hereinafter referred In as Itt) 47a, or the budget
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CONTENTIONS *F THE PARTIES

lt P%Ilant u ges us Jo reverse the
trial cour ecautse u{url >ema|nta|ns |s
an erroneous anti “cryptic analysis"
tna? court of Sectrr%g 5l amY 5 o¥ the
I(entuc d/ d]nstrtutron In eﬁsence a Eel
ant arques that the titles to the two act
uestron do not pas Sect]on 51's con?trt]
tiona regurrementt at the content of {
act be germane fo the title thereof. The
Attorney General also ur%es Us to declare
as error the ruling Ihal the procedural re-
quirement uf Se?tron 51 does not aEpIy toa
suspension” nf existing statutes. * Fur*
Ilier, appellant argues the trial court erro
neousIv concluded that Section 15 of the
Kentr Constitution g)ermrtted the statu-
nhsus ension aﬂd modification contained
4 Hinally, 1t1s argued that the
tnaI court erron?ously applied the “ger-
manencss' tst] Sectjon 51 to the various
provisions of the acts in question.

THE CHALLENGED STATUTES
SB 291 provides as follows:

“”) Nothing in a budget bill adopted
by the general assembly shall be con—
strued to effect a repeal or amendment
in the Kentucky Raised Statutes, an
It any repeal or amendment aPpears t0
he effected In anly of the Kentucky Re-
vised Statutes, It shall be disreg arded
shall be null and void, ang the Iaw as It
existed Bnor to the effective date nf the
1udget " hall be given full force and

“(2 Notwithstanding the provisions of
subsection (1) of this SBCtion the general
assembly may provide N a budget bill
for the suspension 0F madification of
the operation of a statute |ft EPeneI’a
assembly finds that the financial” condl-
tion of Suite government requires such
suspension or modrfrcatron Such sus-

ensron r modification shall not extend
Fe ond the tron cf the budget b?ll
e phasrsa 5

investigating and reporting on community an*1
private corporate availability of correctional
service*. Department of Social Services, only
insofar as it exempts certain personnel from

rn SOITII WESTERN REPORTER. 2d SERIES

statute that in Sectio era ,
sembly deprives itself of the quga auée\r/)ln *.

at oy .amend, rOU
oI a h d Br any otner exrstmg »*g"

appearrng |n the, Kentucky Revised™Sty.
utes.  However, in S?ftr% 121, the General
Assembly gives itself the power o It

paid or modlfy the operation Of an Uf
ulte hut only if the financial conﬂrtrt(tp of
slate r};over ment S0 requires. Ura-
lion 0 sueh sugpepsron Is limited to the
Jurati-m of the

The General Assembly has. by Ibis sty.
ute, drawn a line between |tsg wer in the
budget bill to suspend or modify existin
sUrtutes a8 og{pose to repealin or amend-
"I]t(ﬂ; exist mtg atutes. It cannot repeal or

amend, but it can suspend or modify exist-

sta%t[ s through the provisioris of |

Armed with this Ie(%rslatron the General
Assembly, in its bienr’ial bud?et hill for the
ears 1981-1960, exercised this authority

0}( drafting items relatrng fo the redu\ctron

Increases, In stale officials’ sahries
Items grovrdrng for the transter of monies
from gencres and special funds to the
staI enera fund and items qualifyi sg
% tb esource re ove roa [prOJect
school oos an Ioca Jar suppor

It is our roIe to determine_if SB 291
g?nstrtutronall ermit the General Ass

to sus en r modity the operatron of
exrstrnd statutes; if the' answer is. in the
affirmative, to further determine if both
SB A1 and the budget DIl comply with Ihe
requirements of the title section of Ken
tucky C nstrtutrog Section 51, If t
swer to the second inquiry is In the & |rm
ative we must, finally, examine each coo-
tested "modification 0- suspension” con-
tarned in the budget tM to determine If
such actua ())/ constrt 5 a re eal or
amendment, or jf each |s or difica-
tion or su nsion within th e Runrrew ol
SB 2%4(2) and of the re-enactment ond pu-

ulary ceilings and imposes a limit on adminis-
trative costs: Transportation Cabinet, only inso-
far as il places a ceiling on the number ol lull
lime positions in the Transportation Cabioet.

It is clﬁar from the arn Ianggeﬂe of theft-'

COM. EX REI- ARMSTRONG *. COLLINS Ky. MI

ciii» .kt.kusw-M«>?

L--dun section of Kentucky Constitution
<uon 5L

OOKS THE GENERAL ASSEMBLY
[ S\VEU IN T

TR

})ower ofS thee dGeﬁgralng“ss\évn%F}/ de"?'“g
vu or amen exrstmg statutoy law

LOU&} alE eorrg\e!lc?ra? le |sratﬂret Eg(li d{ﬂ

?rnabud? et hill for the su ensron
pu ication of the operation of a stat-
No matter how ‘one slices It the
9enera| Assempl n)r is Fermrtted through the
eduction_or eli ma on of nn aupro rra
w1 1o effectively e ernate he eff|ca ?/
surn statutes su Ject only to the find-
%0 a financial emerqency and further
injl-Ci to the lime limitation of the budget-

riol
ar)<I\Bebeheve that this statutory scheme is
an wrthrn the constrtutrona powers of
eneral Assembly

It is clear that the ower of the dollar—
the raising and exP diture of the mone
‘—uﬂgﬁtc operate Slate govemment S
« IS within the adthority of the
|, g:<ilve branch of government. The
'sinstifition of the  Commonwealth

s.and we have so stated. Kentuck
Constitution Section 230, 15 as_follows.

“No money shall be drawn from the State
Treasu except m pursuiance of appro-

pnatro ‘made by Taw.

gose of thrs section is to prevent €
thee g nditure of the state’s money with-
oat the consent of the General Assembly.
I'erguson v. Oates, K \ 2d 58
m, As we said in Legislative Research
Commission p Drown, y.,
907 1194),
"The bug et which provides tho revenue
or the C mmonwealth and which deter-
Ines how that revenue shall be spent, Is
fundamental ey a Ie8|slat|ve mafter—

Pl Const, Sec. 49-50 empowers the Gen-
eral Assemblg to contrac debts; and Ky.

Const, Sec. 53 empowers the General As-
sembly to provide for investigations into

the accounts nf the Treasurer and Audi
lor of Public Accounts.

.. lu | ward, thefinal action on the
enactment or ndnp'ioit of tlie budget is
|| Iegrslatrve matter. |t |S nf Course Un

3/ of the Governor lo carry out

to jmplement the budget whirl* I
asscrl f Ihe General Assemb% KY
onst Sc 61" 1a at 925 (cfmphn

In prown, We approved a legislatively man-

dated budget reduction plan a ercable in

all three branches nf state government, the

operation of which was tri ?ered when a
state revenue shortfall occurred

Also in 1irou n We declared uivalid a stat-
% 34 Provrsron hal reriurred the budget be
ted as a resouron as op?osed to
th -mandate of Kentuck){ onstrtu ion Bee-
lion S3 that it be preserited as a bill.  Sig-
nificant to tlie ISsue In the case sub judier.
We declared
1 When the budget i |¥ enacted as a wir,
the provisions thereot could repeat iris -
ing statutes. Dill if the budget doe
ument is introduced in the form nfa
resolution, |t Can not have the effect of
repealin exrstrn statutes. Id. al
femph

p. 921, as1s aoded).

We thus twice Staled that 2 bud?et hill
could be used to repear existing statutes.

Our statement there should not come as
any surPrrse when one considers our prevr
oUS declsions. In mattingly v Kirticy, 235
Ky, 795, 149 SW2d 521 I1911g a sttt

acte in. 1920 estahlrse hate Board

Athletic Confrg authorized a
55 000.00 appropriation for Ue Board’s op-
eratrng expenses  That amount was not
changed hy a repeal of or an amendment to
the statute. In the 1940 Budget, Act, thg
approEnatron to Ilic Board wgs mcrease
t0 56, Asurt W% s then fil ed seekin
adetermmatron of wh amoun Was prop-
er. The Court of AR peals ave effect
the "last word" of the General Assem 3/
as expressed by the 1940 Increased apPr
Pnatr n an germrtte an amen men
he 1920 hill by the 1910 Buaget Art. ia.

at 523 mattingty Stands for the propose



12 Ky

tIOﬂ |hal—trl Ihe very least —lhe General
e]mbl% may arE)[pro riate fungs in a Bud-
amounts that arc different from
ose In previously enacted statutes. In-
terestrngltl enoughi, In [hal case the court
did not attach an?/ conditions such ns emer-
rl;ency, efc., to tfie ninendment permitted.
Nn Commonwealth ex rel. Meredith, Attor—
Generalr Johnson ZUK{y 88 (B
W2 00 F ]%12 the Ques |oned bud
8et il permrtted e Governor the "widest
|scret|on to ex end and to transfer mon-
e?/ rorrhone H to another, upon, thg
nr |¥ him that an emergenc existe
public money shotild be spent.

T ecour sald.

"lo hoId that the state government could

not lake t e rbrecau jon 0 antrcrpatrng

such mrsce (a gous Items [as an eme
gency] would be to retard the progress

and operatron of public affairs.” .

Ins l]nson the court decIare]d that a bud
? et bilcould allow not ont etrans er of
unds from special accounts but also that
selfsame bill would properly authorize the
unappropriated and unbu geted expendi-
ture cff funds, if an emerd ncy (or other
miscellaneous items) were Tound.

If |t IS pro (Eer for the General Assempbly
to delegate to the Govemor the power, In a
budget ill, to transter funds and to spend
them for unbudgeted items, wh Yrs il ot a
fortrorr proper for the General Assembly,
|nt e Irmrte clrcumstances of an emergen

mancra srtuatron o1 State government
trans er fund sa? to suspend crd rR
the operation of a_statute? We

the question answers itself.

The Unrted Stales Supreme  Court
80 numted States v, 4‘ U
200, 101 S.Ct 471, 08 L-Ed.2d 300 (190,
our_ highest court specifically held, hat the
UniteStates Congress qoul modn‘ystatu
tor&/ aw in an a robnatron hill. " In_an

nanimous  opinion,  the Court oérogsg
United States V. Dickerson,
5, 50 S.Ct. 1034, 1035f LEd 136
1940) saic:

hen Congress desrres susepend or
repeal a statute In force, can pe
no doubt that .. it could complrsh lls

719 SOUTH WESTERN REPORTER, ZJ SERIES

hit-
-l

Urpose by an amendment to an appro/?
prralp%gn Y hi. af 222, 101 gE

At this point, |I| necessar to remember

thatt uestrone statute Sif' 2

own terms—denred the General Assermply

the power 1o rePeaI or amend an existing
It permitted only suspension or

modrfrcatlon

It may well be arqued, that if the Gener
aI Assembly has the cor{strtutrtortta{
repeal or amend XISting statutes Iﬂ |
budget bill, it shoulde havegthe power to
end or modrfy SUC Statutes In L53I
selfsame %ud et bill.  This conclusion it
%u| orted ogrc and it s also supported

0 |t|<entucky Constitution Section 15, is U

"Laws to be suspended only by G I’Ilel’a|
Assembly. N0 POWer 10 Suspen

shall he exercised unless by the General
Assembly or Its authority

There have been a minimal number of
cases interpreting this sectron In Loir.
v. Commonwealth.
SW2d 1029 ( 194{%astatute au¥honzrn
court to probate the sentence of a pcr
convicted of a crime was held to e
constitutionally valid "suspension™ of th
criminal statute. \We said:
"The Iegrslature makes the laws that do
clare what are criminal offenses ana do
fine the processes by which these lawx
arc enforced. ~ Having the power to
make, It has the power to modify aad
provide for abatement or suspefsion.
0. at 1034,
"(TJIhe power in the Iegrslatwe to autho-
rize the courts to suspend those laws u
N the logically implied affirmation

contained in Section IS ofthe Constrttuk—
tion of Kentucky Id (emph|f|

added)

It is beyond cavil that the General As-
sembly can suspend -lie operation of stat-
utef over un Br yetnce, the Gen-
eral Assembly de c%atedL at authority to
the Courts. “See also, cering U Brown

COM. EX REL AltM
CIIfdiK).

p.;el Corporation, Ky 3% SWZd 332

lirooh
Because th)f the Getrrt]eral Assterrltblys t?lx
clusive authority witn respect 10 puplic
furyis and the byd et we hgve no rgblem
Ldecrdrn%t at Ky Const Sec. 15 applies
te -ututeS which c. n lie affected by the
b“djté Aol AT et
mancria? 5?% % 5 of t%e Commonvgrea?th
-.irl 3 tafanced uget I revenues be-
-"C Inadequate, te General Assembly
4t be e[noowere 0 U:C & e\duate
ance the budget. Pro |srons in
Mrdget document whrc effectivel tr/vh
dmodrfy existing statutes

?a.f“hefr'?a%’?h i %enﬁa'r%‘ébor?srf

Vie )a e reiterated the proposition that
tie General Assgmbly may constrtutgrnalAy
,,a or amend existing’ statutes by the

?o a.budoet bill, so Iong as said bill
rp ies with K. Const Sec. 5L We h

e have
“ra-z-d the obvrous tic, that the Gen-
ra Assem m-g aSO suspend, or modi—
's vutrng statute mabutziggt bill. Since
garagrap of SB 204, the General
MBIV denied itseirthe POWET 0 repeal
« _aand further said In paragraph (>
v-reuf It g-antcd (nr recognized) in Jtsel
' Tower to susPend r modify existin
ilitotes, we must, perforce, examine th
vacationed provrsrons of the budciet bill and
4'emine w et er th eZ (ar suspen-
S€S or Modifications, aa tere ore pro
er under the General Assembly’s self-itn-
-ed limitation. Prior to that, however
»" must address appellant’s argument that
t-ih challenged acts vjolate Section 51 of
tie Kentucky Constitution.

iHt THE TITLES OF SB 294 AND IIB 474
COMPORT WITH THE MANDATE
OF KENTUCKY  CONSTITUTION.
SECTION 517

IKentucky Congtitution Section 51 is as

No Iaw enacted t% the General Assem
Iy shall relate to more than one su !ect
» that shall be expressed in the fitle

g\s\)/NG v. COLLIXS Ky. JJ3

and no law shall be revised, amended, or

the provisions thereof extend ed cir con-

ferred hy reference fo its title unly, but

50 much tiiereof as Is revrsed amended,

éteng %i onJerre shall he re-enact-
published at fength”.

There are (?Eroscrrptrons contarned n
this oft- Irtrﬁate ection, One directs that
an act of the Genera! Assembly shall only
relate to one subject and requires that the
subject shall be gxpress d in the title of the
act. The other directs that no existing law
shal| be revised, amended, o jts provisions
conferred or extended by referring 1o Its
title dy but rather whien such 3clion s
rnten ed, the Iaw IS required to be re-enact-
ed a le 284h Pell nt attacks HB 474

with

gect to the first pro-
scn tron of Section 51 and HB 474 with
respect to the second.

(A ? DO THE TITLES TO SB 2% AND
(11l 174 PROPERLY DESCRIBE THE
SUBJECT OF THOSE ACTS.
KPI Const. Sec. 51 has alwa%/s been lib-
a g/ construed, with all doubts being re-
d In favor of the validity of the legisla-
trve action, The purpose oF the section IS
said to be to prevent_the enactment of
"surreptitious” Iegrslatron Bowman I,
llamlclt, 166 SV 100S
; Dawson 1? Commonrecnllh De—
artment of Transportaton Ky 62
S W2 212 (1981), ‘The framers”of the
Constrtutron mtended to grevent surprise
and fraud Upon the members of the Gener-
al Assembly and other inferested parties,
thus preventing the practice of “log roII

Commonwealth ex rel. Meredit

0 S5 Ky, 288, 16 S 20 a06.
(1042).

121) The title need onIy furnrsh general
notl catr% n of th? eneral “subject in the
act I the title furnishes a "clue” to the
acts contents, It passes constitutional mus-
r Talbott '? Laffoon, 25 y 3
SV%Zdtz 93? nstitti
ection 5L of oy itution .
to prevent the evr ﬁ hdl grown upo
legislating in one act upon ns many dis-
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ek

f out an
rnérc on In tho % tho n& t%
at | scontegts might ho grror

G e i

HIC te Jects which were
gither remotey F He to. or Inan
WISe dconnecte the one or ones
namea In the t|t . (ljo circurnvent

such deceptive practices resulting

ceitful, selfish, nnd other baleful conse—

quences, the provision nOS inserted in
the Constrtutron Id. at 4G(emp asIS

1%1 0 the chaIIen ed titles pr vhde the
a racueastot contentso e act?
oteatsépgpetratea raud?  Did the
eneral sjsmy] rovidin atrtetR
et ot i
deceitful, selfish or baﬁefuf? We thin no?
The chaIIen ed Sfl 291 title is as follows;
ﬁAt\tACTr ting to the relationshi J

udget to the Kentucky Revise
Statutes; an declaring an emergency.”

repes or amen a budget

per
.syspension or modifi atrpn
such erstrn tutes, but on
eventt att P ancial condrtroh/so} ﬂ
state man %te emergency actjon. The sub-
stance o the act thus mrts ] ggnsron
y Revisea Stat

oyegn plrrca)ron Of T t expresses
teregtronshﬁ etbqftoaﬁ f]t
tg statutory faw |c IS primarily what

he title says It does, The "germanengss”
argument here 1S ﬁrttle sﬁr? of specious.

% The title of HB 174, the biennial

butlget hill_1s as follows:

N ACT relating to & ropriations for
eoperatron ntena e, SU nort an
unctionl ove m dto the

Co: moj tuc [

ous 0 |cers ca inets, . “departme
boards, commissions, rnstrtutr ns, squsr

visions, agencies, and other state sup-

prorted activities.

he various contested provisions of HB
174, provrrde tsor the transPer o? unds from

COM EX RKI- ARM;

udiim The purpose uf this section

varrous trust and agency accounts
Jwrhaps best explained by one of the

made In vurious officers salaries.
to the acl refers

the t|tIe docs ot
e volu rnousat—t
as aut orrzedtrer Uetrea Q
creases nd the transfer 0

ovea | that Is ecessar]
thatteact grvea "clue™ as 1o Its cotlr-j
enot decertful selfeh or

e members of the General Assembly
NOt 1 now WhaL they were votrng for
Krif the time, an
mts when an a
-U-out in full, so every man vvrII
“uid what rt rs when voting on It
the people will know what Change
-ot fen made when they see i
ﬂy Chairman of the Legislative
( —<iithe. Collime J. p \1l791 Debates
_ = I'onsrilutional Convention.

. |||Urt Sa|d, |n Hoard of Fenitrn-

|n0ihisswners [ Spencer,

. and are th

in de—

Part VI thereof provides in essence that if
the financial con

rates certain sa

state officers were
then pro’ad for annual Increases which
are less than are provided for in the partic-
ular cited ftatutes Such leduction is tem-
orary

lenn

fion sayrng that the General Assembly "
has the

authorjzed salariés in a bud
Wt clearly germane to appropriations.”

ons of dollars t be used in t e
vernment The provrsr

event ofa frnan

-Ana any person Iawyer or Iayman
an act of the Le
understand what ¢
o, maern an old |
before him in the act Ihal he IS
whole of the law as il ap-

, Inchudin the orIer U vvhen amendtedoogr re‘iscd by the

suspen or modr
Th ha enged two para hs B d al_circumstance
21 ﬁmcrtt ge{telrr]al Apssenq %‘/) E) Moreover, such modification or ‘usinni<a part of Section 51 may be described

fment and pub rcatron fe-

srons The fact thatt etrtIe teIs nenr revrsron extensron or con er

riation. tha
horization for the Athletic Board of Con
trol.  See also, state ez rel.

wites, 256 S.C.. 21 IO SE2d 638 §971)
As we view this statute, the Gener
sembly has—as a_premise for its actjon-
cited

Commonweal
cretion—nay. It has performed ils constitu-
tional obligation—that of operatrng the
Commonwealth within a halanced bud %e
Pg/ reducin exgrendrtures In areas (yvhrc

ub ic when the en-
ecting existing law,

kr sratnrs and fo the
rx| Assembly is so

If » chaIIenged stafutory enactment fal
roscribed activities, as oppase

g suspensory In nature, It Is

IS second part of Section 51
'S however, merely a suspension or

n f fuetron It s not”violafive_ther
% o1 restriction appears In SB 204(2)
*1-the General Assemb
ol the same limitation 0

0es. No person cou
bheen misled hyf the title of HB 474 Nturg

im
that the trte of HB 474 cIearIy coir.;.In
with Ky Const Sec, 5L

ID DO TIIK CHALLENGED PORTION*
COMPORT W

s van- Ieor\yslatrveI scretron a ? tt]t] dgment,

1y sta

f TV, alC ax (cillowx: KRS 15755 {Common
“ Uteincvxl. KRS 15.765 {County Allir
KHS IS, J55 (Stale Employees), KRS

* ' Itilmi: ClefVs); KRS 6-V4PI) (I Relive
*'1-.Cr officers— Guvernor, Lietiicnani Cuv

This second part of Sects AMET
so often Iitigated as tle >

ﬂg\%f v. COLLINS Ky, JI,

We now proceed to examine the dial-

linged statutory provrsrons that arc before
us on this arp
Real or ame exrstrng statutes or If they

to determine If they re-

erely susgend or modify existing statutes

refore valid.

DO THE CHALLENGED STATUTES
¢ A_REPEAL _OH

ONSTITUTE
AMENDMENT TO EXISTING STVI-
UTES SO ASTO BE VIOLATIVE OK
SECTION | OK'SB 2917

| STATE OFFICERS' SALARIES
(G HB 474, the budget document, in

ition. of the stat? deter*
ary increases of specific
0 be reduced,* The hill

expiring at the end of the
um TheXPrlral gcourt upheld this ac-

uthority fo suspend previously
et bill, a sud-

e agres.

In mattingly, we UpheEld.a budget appro-
on that ' repealed prior sta?utoryepau

[ As-

he shat fi an]cral condition .of éhe

[t has exercised its

| were ro as exercrse FORGI'

repea or amended ‘the exrstrn? saIas
utes, it has simply temporarify sus-

ernor, Altornei General, Superintendent of Pub
lie In'-tepction. Commissioner of Acrieulturc.
SecTClar. of Slate. Audour of Public Aeeounlx.
Clerk of Supreme Court): and KRS 64.-t.x5 tfuv
tiers and Judges of lhe Court of Justice).



