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I .  PUBLIC NOTICE

1. 30 d a y s  b e f o r e  t h e  a d o p t i o n ,  amendmen t ,  o r  r e p e a l  o f  a 
r e g u l a t i o n ,  n o t i c e  s h a l l  b e :

a) p u b l i s h e d  i n  t h e  n ew s p a p e r  o f  g e n e r a l  c i r c u l a t i o n ,
■>) m a i l e d  t o  e v e r y  p e r s o n  who h a s  f i l e d  a r e q u e s t ,
c) m a i l e d  t o  t h e  c o m m i s s i o n e r ,
d) m a i l e d  t o  i n t e r e s t e d  p e r s o n s  (when a p p r o p r i a t e  i n  t h e  

j u d g em e n t  o f  t h e  a g e n c y ) ,
e) f u r n i s h e d  t o  t h e  D e p a r tm e n t  o f  Law w i t h  a cop} o f  t h e  

p r o p o s e d  r e g u l a t i o n ,
f) f u r n i s h e d  to all i n c u m b e n t  l e g i s l a t o r s  a n d  t h e  L A A
g) f u r n i s h e d  t o  t h e  s t a n d i n g  c o m m i t t e e  o f  e a c h  h o u s e  h av e

j u r i s d i c t i o n  o v e r  t h e  s u b j e c t  m a t t e r ,  t o g e t h e r  w i t h  a c opy  o f
t h e  p r o p o s e d  r e g u l a t i o n ,

h) f u r n i s h e d  t o  t h e  s t a f f  o f  t h e  A d m i n i s t r a t i v e  
R e g u l a t i o n  Rev iew  C om m i t t e e .

2 . F a i l u r e  t o  m a i l  n o t i c e  d o e s  n o t  i n v a l i d a t e  an a c t i o n  t a k e n  
by  an  a g e n c y .

4 .  N o t i c e  s h a l l  i n c l u d e :

a) s t a t e m e n t  o f  t im e ,  p l a c e  and  n a t u r e  o f  p r o c e e d i n g s  
f o r  a d o p t i o n  o f  r e g u l a t i o n ,

b) r e f e r e n c e  t o  t h e  a u t h o r i t y  u n d e r  w h i c h  t h e  r e g u l a t i o n  
i s  p r o p o s e d ,

c) i n f o r m a t i v e  summary o f  t h e  p r o p o s e d  s u b j e c t  o f  
a c t i o n ,

d) f i s c a l  n o t e  i f  t h e  r e g u l a t i o n  wou ld  r e q u i r e  i n c r e a s e d  
a p p r o p r i a t i o n s  by  t h e  s t a t e .

5. On t h e  d a t e  d e s i g n a t e d  i n  t h e  n o t i c e  t h e  a g e n c y  s h a l l  g i v e  
t h e  o p p o r t u n i t y  t o  p r e s e n t  s t a t e m e n t s  i n  w r i t i n g ,  ( o r a l l y  i s  
o p t i o n a l  t o  a g e n c y . )

6. An i n t e r e s t e d  p e r s o n  may p e t i t i o n  f o r  a d o p t i o n  o r  r e p e a l  
o f  a r e g u l a t i o n .  Agency h a s  30 d a y s  t o  d e n y  p e t i t i o n  i n  
w r i t i n g  o r  s c h e d u l e  t h e  m a t t e r  f o r  p u b l i c  h e a r i n g .

I I .  SUBMISSION TO THE DEPARTMENT OF LAW

1. D e p a r tm e n t  o f  Lav/ p r e p a r e s  a w r i t t e n  s t a t e m e n t  o f  a p p r o v a l  
o r  d i s a p p r o v a l  a f t e r  e a c h  r e g u l a t i o n  h a s  b e e n  r e v i e w e d  i n  
o r d e r  t o  d e t e r m i n e :

a) i t s  l e g a l i t y ,
b) e x i s t e n c e  o f  s t a t u t o r y  a u t h o r i t y ,
c) i t s  c l a r i t y ,
d) c o m p l i a n c e  w i t h  d r a f t i n g  m a n u a l .

P R O C E D U R E  F O R  P R O M U L G A T I N G  R E G U L A T I O N S :



I I I .  SUBMISSION TO THE LIEUTENANT GOVERNOR

1. Agency s h a l l  s u b m i t  t o  t h e  l i e u t e n a n t  g o v e r n o r  f o r  f i l i n  
a c e r t i f i e d  o r i g i n a l  and  one  d u p l i c a t e  c o p y  o f  e v e r y  
r e g u l a t i o n  a d o p t e d  (w i t h  t h r e e  e x c e p t i o n s ) .

2. L i e u t e n a n t  g o v e r n o r  may n o t  a c c e p t  a r e g u l a t i o n  w h i c h  i s  
n o t  a c c om p an i e d  by w r i t t e n  s t a t e m e n t  o f  D e p a r tm e n t  o f  L aw ' s  
a p p r o v a l .

3. L i e u t e n a n t  g o v e r n o r  s h a l l  s u p p l y  a s e t  o f  s h e  AAC t o  e a c  
l o c a l  g o v e r nm e n t  u n i t .

4 .  A r e g u l a t i o n  becomes  e f f e c t i v e  on t h e  3 0 t h  d a y  a f t e r  s h e  
d a t e  o f  i t s  f i l i n g  by t h e  l i e u c e n a n r  g o v e r n o r .



NOTICE OF PROPOSED CHANGES 
IN THE REGULATIONS 

OF THE MEDICAID RATE COMMISSION

N o t i c e  i s  g i v e n  t h a t  t h e  M e d i c a i d  R a t e  C omm is s io n ,  u n d e r  
a u t h o r i t y  v e s t e d  by  AS 4 7 .0 7  and  AS 4 7 . 0 7 . U 7 3 ,  p r o p o s e s  t o  
amend r e g u l a t i o n s  i n  T i t l e  7 AAC 4 3 o f  t h e  / i l a s k a  
A d m i n i s t r a t i v e  Code ,  d e a l i n g  w i t h  e s t a b l i s h m e n t  o f  a r a t e  
s e t t i n g  p r o c e s s  f o r  p a ym en t  o f  s e r v i c e s  f o r  M ed i c a l  
A s s i s t a n c e  p r o g r am s  t o  f a c i l i t i e s ,  t o  im p l em en t  AS 4 7 . 0 7 ,  a s  
f o l l o w s :
1 . 7 AAC 4 3 . 6 7 5 ( f )  i s  p r o p o s e d  t o  b e  amended t o  c l a r i f y

Comm iss ion  v o t i n g  p r o c e d u r e s .
2 .  7 AAC 4 3 . 6 7 9 ( a )  i s  p r o p o s e d  t o  b e  amended t o  r e f l e c t

A c c o u n t i n g  Manua l  c h a n g e s .

3 .  7 AAC 4 3 . 6 8 0 ( g )  i s  p r o p o s e d  t o  b e  amended t o  c l a r i f y
s t a f f  a n a l y s i s  m a i l i n g  p r o c e d u r e s .

4 .  7 AAC 4 3 . 6 8 0 ( j ) i s  p r o p o s e d  t o  b e  a d d e d  t o  e s t a b l i s h  a 
p r o c e d u r e  f o r  c o r r e c t e d  r e p o r t s .

5 .  7 AAC 4 3 .6 8 6 ( d )  i s  p r o p o s e d  t o  b e  amended t o  f u r t h e r
d e f i n e  a l l o w a b l e  c o s t s  i n c l u d e d  i n  d e t e r m i n i n g  a 
p r o s p e c t i v e  r a t e .

6. 7 AAC 4 3 . 6 8 6 ( e )  i .  p r o p o s e d  t o  b e  a d d e d  t o  p a y  a r e t u r n
on e q u i t y  t o  f o r  p r o f i t  f a c i l i t i e s .

7 .  7 AAC 4 3 . 6 9 1 ( a )  a nd  (b) a r e  p r o p o s e d  t o  b e  amended t o  
c l a r i f y  l a n g u a g e  i n  t h e  y e a r  e nd  c o n f o rm a n c e  r e v i e w .

8 .  7 AAC 4 3 . 6 9 1 ( c )  i s  p r o p o s e d  t o  b e  r e p e a l e d .
9 . 7 AAC 4 3 . 6 9 7 ( j )  i s  p r o p o s e d  t o  b e  amended t o  r e q u i r e

e l e c t r o n i c  r e c o r d i n g  o f  C omm is s ion  p r o c e e d i n g s .
10. 7 AAC 4 3 .7 0 9 ( 2 7 )  i s  p r o p o s e d  t o  b e  a t t e nd ed  t o  r e f l e c t

c h a n g e s  i n  t h e  A c c o u n t i n g  and  R e p o r t i n g  M anua l .
N o t i c e  i s  a l s o  g i v e n  t h a t  a n y  p e r s o n  i n t e r e s t e d  may p r e s e n t  
w r i t t e n  s t a t e m e n t s  o r  a r g u m e n t s  t o  t h e  p r o p o s e d  a c t i o n  by 
w r i t i n g  t o  t h e  M e d i c a i d  R a t e  C om m is s io n ,  P 0 Box 240249 ,



N o t i c e 2

3601 "C" S t r e e t ,  S u i t e  592 , A n c h o r a g e ,  A l a s k a ,  9 9524 -0 249 ,  
s o  t h a t  t h e y  a r e  r e c e i v e d  no  l a t e r  t h a n  J u l y  24 , 1987 .
I t  i s  e s t i m a t e d  t h a t  t h x s  a c t i o n  w i l l  r e q u i r e  i n c r e a s e d  
a p p r o p r i a t i o n  a s  f o l l o w s :  FY88 $ 1 4 , 0 0 0 ;  FYS9 $ 1 9 0 ,0 0 0 ;
FY90 $ 2 2 0 ,0 0 0 .

C o p i e s  o f  t h e  p r o p o s e d  r e g u l a t i o n s  may be  o b t a i n e d  bv 
w r i t i n g  t o :  M ed i c a i d  R a t e  C omm is s io n ,  P O Box 240249 ,  3 6o I
"C" S t r e e t ,  S u i t e  592 , A n c h o r a g e ,  A l a s k a ,  99524 -0249 .
The M e d i c a i d  R a t e  C omm is s ion ,  upon  i t s  own m o t i o n  o r  a t  t h e  
i n s t a n c e  o f  any  i n t e r e s t e d  p e r s o n ,  may, a f t e r  t h e  d e a d l i n e  
s t a t e d  a b o v e ,  a d o p t  p r o p o s a l s  w i t h i n  t h e  s c o p e  o f  t h i s  
n o t i c e  w i t h o u t  f u r t h e r  n o t i c e  o r  may d e c i d e  t o  t a k e  r.o 
a c t i o n  on th em .
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Alaska State Senate
P.O. Box V 
Juneau, AK 99811 
Phone: (907) 465-2444

4 6 5 -3 8 6 2 /4 6 5 4 9 2 3

S enate  F inance C om m ittee  
S tate  Affairs C om m ittee  

V ice-Chair, Rules C om m ittee  
C hair, A dm inistrative Regulation Review

William L. Hensley

MtMORANDUM June 17, 1987

lo: Sen Faiks, President

Rep. Grussendorf, Speaker

Rep. Sund, Vice Chairmen 

Sen. Sturgulewski, Member 

Sen. Szymanski, Member 

Rep. Hoffman, Member 

Rep. Hanley, Member

Administrative Regulation Review Committee 

Re: Consideration of committee's function and activities.

Since the A.L.I.V.E. decision by the Alaska Supreme Court, 

the legislature has tried to re-assert a legislative veto power 

over administration regulations through proposed constitutional 

amendments. The failure of these proposals lead me to believe 

that we should seek other ways to attain a proper and more 

determinative oversight role for the committee and the 

legislature as a whole. It is in this regard that I would 

appreciate your review of the attached material.

The report is a brief summary of v/hat other states' laws and 

court decisions have done with legislative overview of 

administrative regulatory actions. It offers an instructive 

survey of how the separation of powers question is handled for 

contending jurisdictional interests across the nation. It also 

shows there is no preferred manner in which the legislative and 

executive entities exert co.itro1 over rule making and regulatory 

powers delegated to the bureaucrasy. Rather, there is a variety 

of approaches and corresponding court historys.

I present this report to you for discussion about what the 

committee should do to achieve a more productive and useful 

function. Should we s^ek selective veto powers? Fxpressly 

delegate the veto powers to the governor, It. governor or an 

independent committee? Seek agency burden of proof in a judicial 

setting9 I hope you will give some consideration to these and 

the other examples in the report.

The special session offers a convenient time to share our 

thoughts on the committee's future goals, objectives, and 

activities.

From: Sen. Hensley, Chairman

A



A l t e r n a t i v e  A p p r o a c h e s  to  O v e r s e e  

A d m i n i s t r a t i v e  R e g u l a t o r y  A c t i v i t e s

A  R e p o r t  

for

S e n a t o r  W i l l i a m  L. H e n s l e y ,  C h a i r m a n

A d m i n i s t r a t i v e  R e g u l a t i o n  
R e v i e w  C o m m i t t e e

By

K a t h y  H a t h a w a y  

J u n e  19, 1987
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B A C K G R O U N D

Ai. HISTORY OF LEGISLATIVE VETO OF REGULATIONS IN ALASKA.

1975 A d m i n i s t r a t i v e  R e g u l a t i o n  R ev iew  Com m i t t e e

a p p r o v e d  by l e g i s l a t u r e  w i t h  pow e r  t o  r e v i e w  

r e g u l a t i o n s  a nd  recommend a n n u lm e n t  u n d e r  AS 

4 4 . 6 2 . 3 2 0 .

1977 L e g i s l a t u r e  p a s s e d  AS 4 6 . 0 3 . 7 5 8 ,  a u t h o r i z i n g  DEC

t o  p r e p a r e  a s c h e d u l e  o f  p e n a l t i e s  f o r  o i l  

s p i l l s  —  s e v e r a l  o i l  s u p p l i e r s  s t r o n g l y  o p p o s e d  

r e s u l t i n g  r e g u l a t i o n .  The R e g u l a t i o n  Rev iew  

C o m m i t t e e ' s  r e c om m e n d a t i o n  o f  a n n u lm e n t  a n d  t h e  

p r o b a b l e  s u c c e s s  o f  an  a n t i c i p a t e d  a n n u l l i n g  

r e s o l u t i o n  by  t h e  l e g i s l a t u r e  c a u s e d  t h e  

G o v e r n o r  t o  ex emp t  d i s c h a r g e s  o f  5 ,0 0 0  b a r r e l s . 1

See  D av id  S . N e s l i n .  "Q u i s  C u s t o d i e t  I p s o s  
C u s t o d e s ?  (Who g u a r d s  t h e  g u a r d i a n s ? ) : G u b e r n a t o r i a l  and
L e g i s l a t i v e  R ev iew  o f  Agency  R u l em a k in g  u n d e r  t h e  1981 
Model A c t " ,  57 W a s h i n g t o n  Law Rev iew  691 ( 1 9 8 2 ) .  T h a t
a r t i c l e  u s e s  t h i s  i n s t a n c e  t o  p r o v i d e  an  e x am p le  o f  t h e  
d a n g e r s  o f  l e g i s l a t i v e  v e t o  m e c h a n i sm s :  " .  . . [ t h e y  a r e ]
s u s c e p t i b l e  t o  a b u s e  by p o w e r f u l  l e g i s l a t o r s  w i t h

( F o o t n o t e  C o n t i n u e d )



L e g i s l a t u r e  a d d e d  pow e r  o f  s u s p e n s i o n  t o  t h e  

R e g u l a t i o n  Rev iew  C om m i t t e e .  R e q u i r e s  an  

a f f i r m a t i v e  v o t e  by  t w o - t h i r d s  o f  c o m m i t t e e  

members t o  s u s p e n d  e f f e c t i v e n e s s  o f  i n t e r i m  

r e g u l a t i o n s  u n t i l  30 d a y s  a f t e r  l e g i s l a t u r e  

r e c o n v e n e s .

1980 The A l a s k a  Supreme C o u r t  i n  S t a t e  v .  A . L . I . V . E .

VOLUNTARY h e l d  t h a t  t h e  a b i l i t y  o f  t h e  

l e g i s l a t u r e  t o  a n n u l  r e g u l a t i o n s  by  c o n c u r r e n t  

r e s o l u t i o n  was u n c o n s t i t u t i o n a l . 2 (S ee  A pp en d ix  

1 f o r  a copy  o f  t h e  d e c i s i o n ) .

A . L . I . V . E . ,  a  p o l i t i c a l  a c t i o n  c o m m i t t e e  f o r  t h e  

T e a m s t e r s '  U n io n ,  h a d  s u e d  t h e  s t a t e ,  a l l e g i n g  

t h a t  t h e  D e p a r tm e n t  o f  R e v e n u e ' s  d e n i a l  o f  a

( F o o t n o t e  C o n t i n u e d )
p a r o c h i a l  i n l —r e s t s  and  by  i n f l u e n t i a l  i n t e r e s t  g r o u p s  
a c t i n g  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t .  B e c a u s e  o f  t h e  
i n f o r m a l  n a t u r e  o f  t h i s  p r o c e s s  a nd  t h e  t e n d e n c y  o f  
a g e n c i e s  t o  a c c e d e  t o  c o m m i t t e e  r e q u e s t s ,  a b u s e  w i l l  be  
d i f f i c u l t  t o  d e t e c t  o r  r em ed y .  L e g i s l a t i v e  v e t o e s  a l s o  
f a c i l i t a t e  o v e r - i n v o l v e m e n t  by t h e  l e g i s l a t u r e  i n  t h e  
d a i l y  a d m i n i s t r a t i o n  o f  a g e n c y  p r o g r a m s ,  a nd  a l l o w  t h e  
c o m m i t t e e .  . . t o  n a r r o w  t h e  s c o p e  o f  a g e n c y  d i s c r e t i o n .  
T h i s  s u b v e r t s  t h e  more  r e p r e s e n t a t i v e  and  f o rm a l  s t a t u t o r y  
p r o c e s s ,  w i t h  i t s  b u i l t - i n  c h e c k s  and  b a l a n c e s .  F i n a l l y ,  
b y  a v o i d i n g  t h e  g o v e r n o r ' s  v e t o ,  l e g i s l a t i v e  v e t o e s  r e d u c e  
t h e  g o v e r n o r ' s  a u t h o r i t y  a n d  b a r g a i n i n g  pow e r  w i t h  t h e  
l e g i s l a t u r e . "

2A l a s k a  v .  A . L . I . V . E .  VOLUNTARY. A l a s k a ,  606 P . 2d 769 
( 1 9 8 0 ) .

1 9 7 8
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1980

1982

p e r m i t  t o  c o n d u c t  l o t t e r i e s  was w r o n g f u l ,  p a r t l y

b e c a u s e  t h e  d e n i a l  was b a s e d  on a r e g u l a t i o n

w h i c h  h a d  b e e n  n u l l i f i e d  by  t h e  l e g i s l a t u r e .

The C o u r t  h e l d  t h a t  l e g i s l a t i v e  a n n u lm e n t  o f  a

r e g u l a t i o n  by  c o n c u r r e n t  r e s o l u t i o n  v i o l a t e d

A r t i c l e  I I  o f  A l a s k a ' s  C o n s t i t u t i o n ,  w h i ch

r e q u i r e s  t h e  g o v e r n o r  ~o h a v e  t h e  o p p o r t u n i t y  t o

v e t o  any  b i l l  b e f o r e  i t  b e comes  lav; .  " .  . . t h e

a n n u lm e n t  p r o v i s i o n s . . .  p e r m i t  t h e  l e g i s l a t u r e  t o

v o i d  a d m i n i s t r a t i v e  r e g u l a t i o n s  w h i c h  a r e  i n

e f f e c t .  Such  r e g u l a t i o n s  a r e  lav /s  i n  e v e r y

m e a n i n g f u l  s e n s e ,  and  a n n u l l i n g  a n y  one  o f  th em
3e f f e c t s  a  c h a n g e  m  t h e  l a w . "

C o n s t i t u t i o n a l  Amendment t o  a l l o w  l e g i s l a t u r e  t o  

a n n u l  r e g u l a t i o n s  by c o n c u r r e n t  r e s o l u t i o n  

d e f e a t e d  by  v o t e r s  i n  g e n e r a l  e l e c t i o n .

L e g i s l a t u r e  amended R e g u l a t i o n  Rev iew  Comm i t t e e  

p ow e r s  t o  a l l o w  s u s p e n s i o n  o f  r e g u l a t i o n s  w i t h  a 

c o m m i t t e e  r e s o l u t i o n  ( r a t h e r  t h a n  a c o m m i t t e e  

r e p o r t ) . L e g i s l a t i v e  i n t e n t  s t a t e d  t h a t  " I t  i s  

t h e  i n t e n t .  . . t h a t  [ s u s p e n s i o n  p ow e r s ]  be  

g r a n t e d  t o  . . . p r e v e n t  t h e  p u b l i c  s u f f e r i n g

a t  777 .
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ha rm  b e f o r e  t h e  f u l l  l e g i s l a t u r e  h a s  t h e  

o p p o r t u n i t y  t o  a n n u l  t h e  r e g u l a t i o n  b y  l aw .

1984 C o n s t i t u t i o n a l  Amendment t o  a l l o w  l e g i s l a t u r e  t o

a n n u l  r e g u l a t i o n s  by c o n c u r r e n t  r e s o l u t i o n

d e f e a t e d  by v o t e r s  i n  g e n e r a l  e l e c t i o n .

1986 C o n s t i t u t i o n a l -A m e n d m e n t  t o  a l l o w  l e g i s l a t u r e  t o

a n n u l  r e g u l a t i o n s  by  c o n c u r r e n t  r e s o l u t i o n

d e f e a t e d  by  v o t e r s  i n  g e n e r a l  e l e c t i o n .

B. OTHER LEGISLATIVE OVERSIGHT FUNCTIONS IN ALASKA.

. 4L e g i s l a t i v e  B udg e t  and  Audi t  —  A p e rm a n e n t  i n t e r i m  

c o m m i t t e e  o f  t h e  l e g i s l a t u r e  whose  p ow e r s  i n c l u d e  t h e  

p ow e r  t o  " r e v i e w  and  a p p r o v e d  p r o p o s e d  c h a n g e s  t o  a g e n c y

a u t h o r i z e d  b u d g e t s  a s  p r o v i d e d  i n  t h e  E x e c u t i v e  B u d g e t  A c t

(AS 3 7 . 0 7 ) " 5 Unde r  t h e  E x e c u t i v e  B udg e t  A c t ,  t h e  

L e g i s l a t i v e  B udg e t  and  A u d i t  C om m i t t e e  c a n  d e l a y  a r e v i s e d  

p r o g r am  f o r  45 d a y s ,  a f t e r  w h i c h  t i m e  t h e  g o v e r n o r  c a n
g

commence w i t h  t h a t  a c t i v i t y .

AS 2 4 . 2 0 . 1 5 1  e t  s e q .

AS 2 4 . 2 0 . 2 0 1  ( 5 ) .

6AS 3 7 . 0 7 . 0 8 0 ( h ) (2)
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7 . . .L e g i s l a t i v e  C o u n c i l  —  A p e rm a n e n t  i n t e r i m  c o m m i t t e e

a n d  s e r v i c e  a g e n c y  o f  t h e  l e g i s l a t u r e  whose  p ow e r s  i n c l u d e

t h e  p ow e r  t o  " e x e c u t e  a p r o g r am  f o r  t h e  o v e r s i g h t  o f  t h e

a d m i n i s t r a t i o n  and  c o n s t r u c t i o n  o f  l aw s  by  s t a t e  a g e n c i e s
Qa n d  t h e  c o u r t s  t h r o u g h  r e g u l a t i o n s ,  o p i n i o n s  & r u l i n g s . "  

The L e g i s l a t i v e  C o u n c i l  i s  a l s o  s p e c i f i c a l l y  a u t h o r i z e d  i n

t h e  C o n s t i t u t i o n  t o  " p e r f o rm  d u t i e s  a s  p r o v i d e d  by  t h e
9 . .l e g i s l a t u r e . "  The L e g i s l a t i v e  C o u n c i l  i s  a l s o  r e q u i r e d

t o  a n n u a l l y  e x am in e  r e g u l a t i o n s  a nd  c o u r t  o p i n i o n s  t o

d e t e r m i n e  w h e t h e r  t h e y  p r o p e r l y  im p l em en t  l e g i s l a t i v e

p u r p o s e s  o r  w h e t h e r  t h e y  i n d i c a t e  u n c l e a r  s t a t u t e s .  The

C o u n c i l  i s  r e q u i r e d  t o  s u b m i t  an  a n n u a l  r e p o r t  t o  t h e

l e g i s l a t u r e . 10

L e g i s l a t i v e  A u d i t 11 —  A p e rm a n e n t  s t a f f  a g e n c y  

r e s p o n s i b l e  t o  t h e  L e g i s l a t i v e  B udg e t  and  A u d i t  C om m i t t e e .  

Among o t h e r  d u t i e s ,  L e g i s l a t i v e  A u d i t  i s  r e q u i r e d  t o  

p e r f o rm  p e r f o rm a n c e  p o s t - a u d i t s  o f  a n y  a g e n c y  a t  t h e

r e q u e s t  o f  t h e  L e g i s l a t i v e  B udg e t  and  A u d i t  C o m m i t t e e . 12

AS 2 4 . 2 0 . 0 1 0  e t  s e q .

8AS 2 4 . 2 0 . 0 6 1 ( C ) .

9A r t i c l e  I I ,  s e c t i o n  12 .

10AS 2 4 . 2 0 . 0 6 5 .

1;LAS 2 4 . 2 0 . 2 4 1  e t  s e q .

12AS 2 4 . 2 0 . 2 7 1 ( 3 ) .
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. . . . 13Code R e v i s i o n  Comm iss ion  — A p e rm a n e n t  c om m is s i o n

o f  t h e  l e g i s l a t u r e  w h i c h  i s  r e q u i r e d  t o  e x am in e  s t a t u t e s

t o  d i s c o v e r  d e f e c t s  i n  lav / ,  r e v i e w  a n d  c o n s i d e r  p r o p o s e d

c h a n g e s  recommended by  t h e  A m e r i c an  Law I n s t i t u t e ,  t h e

N a t i o n a l  C o n f e r e n c e  o f  C om m i s s i o n e r s  on U n i f o rm  S t a t e

Laws, e t c . ,  and  t o  s u b m i t  r e p o r t s  a nd  r e c o m m e n d a t i o n s  t o

t h e  L e g i s l a t i v e  C o u n c i l .

14Ombudsman ‘ — An o f f i c e  c r e a t e d  i n  t h e  l e g i s l a t i v e

b r a n c h  w h i c h  h a s  j u r i s d i c t i o n  t o  i n v e s t i g a t e  t h e
15a d m i n i s t r a t i v e  a c t s  o f  a g e n c i e s .  The Ombudsman i s

r e q u i r e d  t o  r e p o r t  o p i n i o n  and  r e c o m m e n d a t i o n s  t o  t h e  

a g e n c y ,  and  t h e n  t o  p r e s e n t  t h e  r e p o r t  t o  t h e  g o v e r n o r ,

^  l e g i s l a t u r e ,  g r a n d  j u r y ,  a n d / o r  t h e  p u b l i c .

C . SEPARATION OF POWERS ISSUES.

Any a t t e m p t  by a l e g i s l a t u r e  t o  e x e r t  i n f l u e n c e  o v e r  

t h e  r e g u l a t o r y  p r o c e s s  r a i s e s  a m a j o r  c o n s t i t u t i o n a l  

i s s u e :  Does t h e  a t t e m p t  c o n s t i t u t e  a v i o l a t i o n  o f  t h e

s e p a r a t i o n  o f  p ow e r s  d o c t r i n e ?  T h i s  i s s u e  i s  r e s o l v e d  by 

a s k i n g  v / h e t h e r  t h e  l e g i s l a t u r e  i s  t r e s p a s s i n g  on t h e

13AS 2 4 . 2 0 . 0 7 5  e t  s e q .

14AS 2 4 . 5 5 . 0 1 0  e t  s e q .

15AS 2 4 . 5 5 . 1 0 0 .
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a u t h o r i t y  o f  t h e  e x e c u t i v e  b r a n c h ,  a nd  w h e t h e r  t h e  a t t e m p t  

i n v o l v e s  an  im p r o p e r  d e l e g a t i o n  o f  l e g i s l a t i v e  a u t h o r i t y  

( i . e .  a  d e l e g a t i o n  o f  t h e  p ow e r  o f  t h e  l e g i s l a t u r e  a s  a 

w h o l e  t o  a  l e g i s l a t i v e  c o m m i t t e e ) .

The A l a s k a  Supreme C o u r t  h a s  h e l d  t h a t  A l a s k a
1 6r e c o g n i z e s  t h e  s e p a r a t i o n  o f  p ow e r s  d o c t r i n e .  I n

D r a d n e r . t h e  l e g i s l a t u r e ,  by  s t a t u t e ,  a t t e m p t e d  t o  r e q u i r e  

l e g i s l a t i v e  c o n f i r m a t i o n  o f  e x e c u t i v e  o f f i c e r s  b e l ow  t h e  

l e v e l  o f  d e p a r tm e n t  h e a d .  I n  f i n d i n g  t h a t  a c t i o n  a 

v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p ow e r s  d o c t r i n e ,  t h e  c o u r t  

f o u n d  t h a t  t h e  a p p o i n tm e n t  o f  e x e c u t i v e  o f f i c e r s  was an 

e x e c u t i v e  f u n c t i o n  and  s t a t e d :  " I n  o u r  v i ew ,  t h e

s e p a r a t i o n  o f  p ow e r s  d o c t r i n e  r e q u i r e s  t h a t  t h e  b l e n d i n g  

o f  g o v e r n m e n t a l  p ow e r s  w i l l  n o t  b e  i n f e r r e d  i n  t h e  a b s e n c e  

o f  a n  e x p r e s s  c o n s t i t u t i o n a l  p r o v i s i o n . "  I n  B r a d n e r . t h e  

C o u r t  f i r s t  a s k e d  t h e  t h r e s h o l d  q u e s t i o n  o f  w h e t h e r  t h e  

a p p o i n tm e n t  o f  e x e c u t i v e  o f f i c e r s  i s  a l e g i s l a t i v e  o r  

e x e c u t i v e  f u n c t i o n .

I n  A . L . I . V . E . . t h e  A l a s k a  Supreme C o u r t  h e l d  t h a t  

t h e  l e g i s l a t u r e  c a n n o t  e x e r c i s e  i t s  l e g i s l a t i v e  power  

w i t h o u t  f o l l o w i n g  t h e  e n a c tm e n t  p r o v i s i o n s  o f  t h e

B r a d n e r  v .  Hammond. A l a s k a ,  553 P . 2d  ̂ 5 ( 1 9 7 6 ) .1 6



17c o n s t i t u t i o n .  ( p a s s a g e  by  r e q u i s i t e  m a j o r i t y  o f  e a c h  

h o u s e ;  o p p o r t u n i t y  o f  g o v e r n o r  t o  v e t o  b i l l ;  t h r e e  

r e a d i n g s  o f  a  b i l l ,  on t h r e e  s e p a r a t e  d a y s ,  e t c . )

The c e n t r a l  q u e s t i o n  i n  d e t e r m i n i n g  w h e t h e r  an  a c t i o n  

c o n s t i t u t e s  a v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p ow e r s  

d o c t r i n e  a p p e a r s  t o  b e  w h e t h e r  o r  n o t  t h e  a c t  w ou ld  b e  

c o n s i d e r e d  a  " l e g i s l a t i v e "  a c t ,  r e q u i r i n g  t h e  g o v e r n o r  t o  

h a v e  a n  o p p o r t u n i t y  o f  v e t o i n g  v . .e  a c t .

The A . L . I . V . E .  o p i n i o n  c l e a r l y  s t a t e s  t h a t  t h e  

m a j o r i t y  o f  t h e  C o u r t  ( C h i e f  J u s t i c e  B o o c h ev e r  a n d  J u s t i c e  

C onno r  d i s s e n t e d )  c o n s i d e r s  a n  a n n u lm e n t  o f  a r e g u l a t i o n  

an  e x e r c i s e  o f  l e g i s l a t i v e  p ow e r ,  a n d  an i n v a l i d  e x e r c i s e  

u n l e s s  t h e  a n n u lm e n t  i s  a c h i e v e d  t h r o u g h  a b i l l  w h i c h  i s  

s u b j e c t  t o  t h e  g o v e r n o r ' s  v e t o .  Howeve r ,  t h e  m a j o r i t y  

o p i n i o n  d o e s  n o t  c l a r i f y  w h a t  o t h e r  s o r t  o f  l e g i s l a t i v e

o v e r s i g h t  i n  t h e  r e g u l a t o r y  p r o c e s s  w ou ld  b e
• « 18 c o n s t i t u t i o n a l l y  v a l i d .  I n  p a r t i c u l a r ,  t h e  A . L . I . V . E .

17I d . a t  772 .
18 A l t h o u g h  i t  d o e s  seem c l e a r  t h a t  t h e  Court:  w ou ld  h a v e  

c o n s i d e r e d  t h e  d e l e g a t i o n  o f  a n n u lm e n t  a u t h o r i t y  t o  an  
i n d e p e n d e n t  a g e n c y  t o  b e  c o n s t i t u t i o n a l l y  v a l i d .  " .  . .we may 
a s sum e  t h a t  t h e  l e g i s l a t u r e  h a s  t h e  pow e r  t o  e s t a b l i s h  an  
i n d e p e n d e n t  a g e n c y  w h i c h  wou ld  h a v e  t h e  p ow e r  t o  d i s a p p r o v e  o f  
a g e n c y  r e g u l a t i o n s .  S i n c e  t h e  a g e n c y  wou ld  b e  a p a r t  o f  t h e  
e x e c u t i v e  d e p a r tm e n t ,  t h e  a r t i c l e  I I  c o n s t r a i n t s  on 
l e g i s l a t i v e  a c t i o n  wou ld  n o t  g o v e r n  i t s  f u n c t i o n s . "  I d  a t  
777 .
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d e c i s i o n  d o e s  n o t  c l a r i f y  t h e  c o n s t i t u t i o n a l i t y  o f  AS 

2 4 . 2 0 . 2 2 5  ( t h e  a u t h o r i t y  o f  t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  

R ev iew  Com m i t t e e  t o  s u s p e n d  r e g u l a t i o n s ) , n o r  f o rm s  o f  

l i m i t e d  l e g i s l a t i v e  v e t o e s  w h i c h  h a v e  b e e n  v a l i d  i n  o t h e r  

s t a t e s .

I n  some c a s e s  d e c i d e d  by  o t h e r  s t a t e s  s u b s e q u e n t  t o

t h e  A . L . I . V . E .  d e c i s i o n ,  t h e r e  h a s  b e e n  some c a u t i o u s

a c c e p t a n c e  o f  a s e l e c t i v e  l e g i s l a t i v e  v e t o ;  a v e t o  o f

e i t h e r  r e g u l a t i o n s  o r  o t h e r  e x e c u t i v e  b r a n c h  a c t i o n s  by

c o n c u r r e n t  r e s o l u t i o n ,  o r  i n  some c a s e s  by c om m i t t e e  
19a c t i o n .  I n  o t h e r  c a s e s ,  s u c h  a s  t h e  two K en tu ck y

d e c i s i o n s  d i s c u s s e d  b e l ow ,  t h e r e  h a v e  b e e n  a l l u s i o n s  t o  

p o s s i b l e  g a p s  i n  t h e  u s u a l  i n a b i l i t y  o f  t h e  l e g i s l a t u r e  t o  

v e t o  e x e c u t i v e  a c t i o n s .

19 . . . .S ee  New J e r s e y ,  P e n n s y l v a n i a ,  a n d  V i r g i n i a  c a s e s
d i s c u s s e d  i n  t e x t  b e l ow .



SURVEY OF ALTERNATIVE APPROACHES IN OTHER STATES,

F o l l o w i n g  i s  a  s u r v e y  o f  a p p r o a c h e s  t o  t h e  r e g u l a t o r y  

c o n t r o l  o r  a n n u lm e n t  i n  o t h e r  s t a t e s  a s  w e l l  a s  a 

d i s c u s s i o n  o f  c o u r t  o p i n i o n s  d e a l i n g  w i t h  t h o s e  

a p p r o a c h e s .

A. A c t i o n  By L e g i s l a t i v e  C om m i t t e e :

A . I .  V e t o  b u d g e t  d e c i s i o n s :  I n v a l i d  i n  K e n tu c k y .

The  K e n tu c k y  Supreme C o u r t  h a s  h e l d  t h a t  t h e  pow e r  

g i v e n  t o  t h e  L e g i s l a t i v e  R e s e a r c h  Comm iss ion  t o  v e t o  

e x e c u t i v e  d e c i s i o n s  c o n c e r n i n g  t h e  a d m i n i s t r a t i o n  o f  t h e  

b u d g e t  was c o n s i d e r e d  e x e c u t i v e  i n  n a t u r e  a n d  n o t  t h e  

s u b j e c t  o f  p r o p e r  d e l e g a t i o n  by  t h e  G e n e r a l  A s s e m b l y . 20 

Howeve r ,  i n  t h a t  c a s e ,  t h e  c o u r t  em p h a s i z e d  t h e  f a c t  t h a t  

K e n t u c k y ' s  C o n s t i t u t i o n  h a s  an  e x p r e s s  s e p a r a t i o n  o f  

p ow e r s  p r o v i s i o n  (w h ic h  A l a s k a ' s  C o n s t i t u t i o n  d o e s  n o t ) .  

I n  a d d i t i o n ,  K e n t u c k y ' s  L e g i s l a t i v e  R e s e a r c h  Comm iss ion  

was a u t h o r i z e d  t o  " .  . . c o n d u c t  w h i l e  t h e  G e n e r a l  A s s emb ly  

i s  n o t  i n  s e s s i o n ,  any  and  a l l  b u s i n e s s  o f  t h e  l e g i s l a t i v e

2 0 L e g i s l a t i v e  R e s e a r c h  Com'n v .  B rown . Ky, 664 S.W. 
2d 907 (1984) .
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d e p a r tm e n t  o f  g o v e r n m e n t ,  e x c e p t  f o r  t h e  p a s s a g e  o f  

l e g i s l a t i o n ,  wh ich  c o u l d  be  c o n d u c t e d .  . . i f  t h e  G e n e r a l  

A s s em b ly  was i n  s e s s i o n . "  (A much b r o a d e r  s t a t u t e  t h a t  

h a s  b e e n  a t t e m p t e d  i n  A l a s k a ) .

A . 2 . D i s a p p r o v e  r e q u l a t i o n s :  I n v a l i d  i n  Wes t V i r g i n i a ,

New H am p s h i r e .

I n  Wes t  V i r g i n i a ,  t h e  C o u r t  s t r u c k  down an a t t e m p t  by

t h e  l e g i s l a t u r e  t o  a l l o w  a r e v i e w  c o m m i t t e e  t o  d i s a p p r o v e

r e g u l a t i o n s  h o l d i n g  t h a t  t h e  l e g i s l a t u r e  c a n n o t  d i s a p p r o v e

o r  amend r e g u l a t i o n s  u n l e s s  by  l e g i s l a t i v e  e n a c t m e n t . 21

I n  New H am p sh i r e ,  t h e  Sup reme C o u r t  i s s u e d  an  a d v i s o r y

o p i n i o n  t h a t  a p r o p o s e d  s t a t u t e  w h i c h  wou ld  a l l o w

c o m m i t t e e s  o f  t h e  l e g i s l a t u r e  t o  d i s a p p r o v e  r u l e s  was
22u n c o n s t i t u t i o n a l .

A. 3 .  A pp ro v a l  o f  D e p a r tm e n t  o f  A d m i n i s t r a t i o n  
r e g u l a t i o n s :  V a l i d  i n  K a n s a s .

I n  a  c h a l l e n g e  t o  t h e  S t a t e  F i n a n c e  C o u n c i l  (w h i c h  i s  

made up  o f  t h e  g o v e r n o r  ind e i g h t  l e g i s l a t o r s  a nd  w h i c h

21 B a r k e r  v .  M a c h m , W .Va . ,  279 S . E . 2 d  622 ( 1 9 8 1 ) .

O p i n i o n  o f  t h e  J u s t i c e s . N.H . 431 A . 2d 733 ( 1 9 8 1 ) .2 2



h a s  a u t h o r i t y  o v e r  t h e  D e p a r tm e n t  o f  A d m i n i s t r a t i o n :  

f i x i n g  c o m p e n s a t i o n ,  a p p r o v i n g  r e g u l a t i o n s ,  e t c . ) /  t h e  

K a n s a s  Sup reme C o u r t  h e l d  t h e  c o u n c i l ' s  a u t h o r i t y  

c o n s t i t u t i o n a l ,  h o l d i n g  t h a t  a s t r i c t  a p p l i c a t i o n  o f  

s e p a r a t i o n  o f  pow er s  d o c t r i n e  was n o t  a p p r o p r i a t e  i n  t h e  

m ode rn  c o n t e x t  o f  c om p l e x  s t a t e  g o v e r n m e n t  o p e r a t i o n s .  

(C a se  c o n t a i n e d  i n  A p p e n d i x  2) . I t  m i g h t  b e  n o t e w o r t h y  

t h a t  t h e  j u r i s d i c t i o n  o f  t h e  K an s a s  S t a t e  F i n a n c e  C o u n c i l  

i s  l i m i t e d  t o  t h e  D e p a r tm e n t  o f  A d m i n i s t r a t i o n ,  and  t h a t  

p o s s i b l e  i n t e r f e r e n c e  b y  t h e  l e g i s l a t u r e  w i t h  e x e c u t i v e  

f u n c t i o n s  a r e  a l s o  l i m i t e d  t o  t h a t  d e p a r t m e n t .

A . 4 .  S u s p e n s i o n  o f  R e q u l a t i o n s  by  L e g i s l a t i v e  C omm i t t e e :

T h e r e  i s  s t a t u t o r y  a u t h o r i t y  f o r  a  l e g i s l a t i v e

c o m m i t t e e  t o  s u s p e n d  r e g u l a t i o n s  i n  A l a s k a ,  A lab ama ,

C o n n e c t i c u t ,  I l l i n o i s  M i n n e s o t a ,  N e b r a s k a ,  N evada ,  a n d
24S o u t h  D a k o t a .

2 3S c h n e i d e r  v .  B e n n e t t .  219 Kan. 285 ,  247 P . 2d 786
(1975) .

24 . .P h i l i p  P. F n c k e y . The C o n s t i t u t i o n a l i t y  o f  
l e g i s l a t i v e  Comm it te e  S u s p e n s i o n  o f  A d m i n i s t r a t i v e  R u l e s :  
The C a s e  o f  M in n e s o t a .  70 M i n n e s o t a  Law Review 12 3 7 
( 1 9 8 6 ) .
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I n  A l a s k a ,  AS 2 4 .2 0 . 4 4 5  a u t h o r i z e s  t h e  A d m i n i s t r a t i v e  

R e g u l a t i o n  Rev iew  Comm it te e  t o  s u s p e n d  t h e  " e f f e c t i v e n e s s  

o f  t h e  a d o p t i o n  o f  o r  amendment t o  a  r e g u l a t i o n  a d o p t e d  

a f t e r  a d j o u r n m e n t  o f  t h e  p r e v i o u s  r e g u l a r  s e s s i o n  o f  t h e  

l e g i s l a t u r e ,  u n t i l  30 d a y s  a f t e r  t h e  l e g i s l a t u r e  

r e c o n v e n e s . "  The s t a t u t e  a l l o w s  s u s p e n s i o n  w i t h  an 

a f f i r m a t i v e  v o t e  o f  t w o - t h i r d s  o f  t h e  c o m m i t t e e  members ,  

a n d  o n c e  a  r e s o l u t i o n  t o  t h a t  e f f e c t  i s  f i l e d  w i t h  t h e  

l i e u t e n a n t  g o v e r n o r .  The c o m m i t t e e  h a s  n o t  a t t e m p t e d  t o  

s u s p e n d  r e g u l a t i o n s  t o  t h i s  t i m e .

S i n c e  t h e  p r o c e d u r e  a u t h o r i z e d  i n  t h e  A l a s k a  s t a t u t e s  

d o e s  n o t  i n v o l v e  an  a c t u a l  a n n u lm e n t  o f  a r e g u l a t i o n  

w i t h o u t  g i v i n g  t h e  g o v e r n o r  t h e  o p p o r t u n i t y  t o  v e t o ,  AS 

2 4 . 2 0 . 4 4 5  s k i r t s  t h e  m a jo r  p r o b l em  t h e  C o u r t  p o i n t e d  t o  i n  

t h e  A . L . I . V . E .  c a s e ;  t h e  v i o l a t i o n  o f  A r t i c l e  I I  o f  t h e  

C o n s t i t u t i o n .  U nd e r  A . L . I . V . E . a n n u lm e n t  o f  a r e g u l a t i o n  

i s  a  " l e g i s l a t i v e "  a c t i o n ,  r e q u i r i n g  p a s s a g e  by  b c t h  

b o d i e s  a n d  t h e  o p p o r t u n i t y  f o r  t h e  g o v e r n o r  t o  v e t o .

The q u e s t i o n  i s  w h e t h e r  t h e  C o u r t  w ou ld  a l s o  f i n d  a 

s u s p e n s i o n  o f  a  r e g u l a t i o n  by  t h e  R e g u l a t i o n  Review 

C om m i t t e e  a  " l e g i s l a t i v e "  a c t i o n ,  h a v i n g  t h e  e f f e c t  o f  

l aw .  I f  t h e  s u s p e n s i o n  was c o n s i d e r e d  a " l e g i s l a t i v e "  

a c t i o n  t h e n  any  a c t i o n  by  t h e  c o m m i t t e e  w ou ld  be  an 

u n c o n s t i t u t i o n a l  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p ow e r s .  

On o n e  s i d e  i t  c o u l d  be s a i d  t h a t  s u s p e n s i o n  i s  n o t  a 

l e g i s l a t i v e  a c t i o n ;  i t  d o e s  n o t  h a v e  t h e  f o r c e  and  e f f e c t

- 13 -



o f  l aw  s i n c e  i t  i s  o n l y  t e m p o r a r y .  On t h e  o t h e r  s i d e  i t

c o u l d  b e  s a i d  t h a t  s u s p e n s i o n  i s  w o r s e  t h a n  a n n u lm e n t  

s i n c e  i t  l e a v e s  a g e n c i e s  i n  r e g u l a t o r y  l im b o  u n t i l  t h e  

l e g i s l a t u r e  c o n v e n e s ;  and t h u s ,  i n  e f f e c t ,  s u s p e n s i o n  d o e s  

h a v e  t h e  f o r c e  o f  l aw .  From p r e v i o u s  c o u r t  d e c i s i o n s ,  i t  

i s  n o t  c l e a r  how t h e  c o u r t  w ou ld  r u l e  on t h i s  i s s u e .

B. A nn u lm en t  a u t h o r i t y  i n  i n d e p e n d e n t  a g e n c y .

B . l .  S t a t u t o r y  a u t h o r i t y  i n  C a l i f o r n i a .

C a l i f o r n i a  p a s s e d  l e g i s l a t i o n  a u t h o r i z i n g  an  O f f i c e  

o f  A d m i n i s t r a t i v e  Law (OAL) i n  1980 . The  OAL i s  an 

i n d e p e n d e n t  a g e n c y  w h i c h  h a s  p ow e r  t o  d i s a p p r o v e  r u l e s

s u b j e c t  t o  t h e  g o v e r n o r ' s  v e t o .  "The OAL i s  t h e  b e s t

f i n a n c e d  a n d  t h e  m o s t  a c t i v e  r e v i e w i n g  body  i n  t h e  s t a t e s .  

The  l e g i s l a t u r e  a p p r o p r i a t e d  $ 1 . 4  m i l l i o n  f o r  t h e  OAL's 

f i r s t - y e a r  o p e r a t i n g  b u d g e t  a n d  a n o t h e r  $ 2 . 1  m i l l i o n  t o  

d e f e r  t h e  c o m p l i a n c e  o f  s t a t e  a g e n c i e s .  As o f  March ,

1981 ,  t h e  OAL h a d  a s t a f f  o f  26 , i n c l u d i n g  s e v e n

a t t o r n e y s .  . .D u r i n g  i t s  f i r s t  y e a r  o f  o p e r a t i o n ,  J u l y  

1980 t o  J u n e  1981, t h e  OAL d i s a p p r o v e d  27% o f  a l l  p r o p o s e d  
r u l e s . 1,25

N e s l i n ,  57 W ash in g to n  Law R ev iew  670 .25



B. 2. M e n t i o n e d  a s  a c o n s t i t u t i o n a l  a l t e r n a t i v e  in t h e

A .L . I . V . E .  d e c i s i o n .

I n  A . L . I . V . E .  . t h e  C o u r t  s t a t e d  11. . .we may a s sum e

t h a t  t h e  l e g i s l a t u r e  h a s  t h e  pow e r  t o  e s t a b l i s h  an  

i n d e p e n d e n t  a g e n c y  w h i c h  w ou ld  h a v e  t h e  pow e r  t o  

d i s a p p r o v e  o f  a g e n c y  r e g u l a t i o n s .  S i n c e  t h e  a g e n c y  wou ld  

be  a  p a r t  o f  t h e  e x e c u t i v e  d e p a r t m e n t ,  t h e  a r t i c l e  I i  

c o n s t r a i n t s  on l e g i s l a t i v e  a c t i o n s  w ou ld  n o t  g o v e r n  i t s  

f u n c t i o n s . " 26

C. S e l e c t i v e  v e t o  by l e g i s l a t u r e  a s  a w ho le  (no v e t o  

p ow e r  b y  g o v e r n o r ) :

C . 1. V e t o  o f  s e n t e n c i n g  g u i d e l i n e s  a d o p t e d  by  S e n t e n c i n g  

C om m is s io n :  N a r r o w ly  u p h e l d  by  P e n n s y l v a n i a  Sup reme

C o u r t .

I n  a  p l u r a l i t y  o p i n i o n ,  t h e  P e n n s y l v a n i a  S u p e r i o r

C o u r t  h e l d  t h a t  l e g i s l a t i v e  v e t o  o f  s e n t e n c i n g  g u i d e l i n e s
27w e r e  c o n s t i t u t i o n a l .  (C a se  c o n t a i n e d  m  A p p e n d ix  3 ) .  

F o u r  j u s t i c e s  j o i n e d  i n  an  o p i n i o n  w h i c h  h e l d  t h a t  t h e  

G e n e r a l  A s s e m b l y ' s  r e j e c t i o n  o f  t h e  g u i d e l i n e s  was n o t  a

26A . L . I . V . E . . 606 P . 2d 769 , 777 .

Com, v .  K u o h a l .  P a . ,  500 A . 2d 1205 ( 1 9 8 5 ) .27



v i o l a t i o n  of t h e  s e p a r a t i o n  o f  p o w e r s  b e c a u s e  it w a s  n o t

a n  " e x e r c i s e  of l e g i s l a t i v e  powe r " .  T h a t  o p i n i o n  s t r e s s e d

t h a t  t h e  g u i d e l i n e s  w h i c h  w e r e  r e j e c t e d  w e r e  o n l y  p r o p o s e d

a n d  n o t  p e r m a n e n t  (thus t h e  e f f e c t  of  r e j e c t i o n  d i d  n o t

h a v e  t h e  f o r c e  of law) , a n d  a l s o  t h a t  t h e  " l e g i s l a t i v e

p o w e r "  w a s  e x e r c i s e d  w h e n  t h e  e n a b l i n g  l e g i s l a t i o n  w a s

p a s s e d  a n a  g o n e  to t h e  g o v e r n o r  —  s i n c e  t h e  g o v e r n o r  h a d

t h e  o p p o r t u n i t y  t o  veto, t h e r e  w e r e  no s e p a r a t i o n  of

28
p o w e r s  p r o b l e m s .  (Four j u s t i c e s  d i s s e n t e d ,  o n e  j u s t i c e  

c o n c u r r e d  in part, a n d  d i s s e n t e d  in p a r t ) .

C . 2. P u b l i c  B u i l d i n g  A u t h o r i t y  c a n n o t  b u i l d  a n y  p r o j e c t  

n o t  s p e c i f i c a l l y  p a s s e d  b v  G e n e r a l  A s s e m b l y :  U p h e l d  in

V i r g i n i a .

2 8
T h e  A l a s k a  S u p r e m e  C o u r t  r e j e c t e d  a f o r m  o f  t h i s  

a r g u m e n t  in A . L . I . V . E .  w h e r e  t h e  l e g i s l a t u r e  w a s  a r g u i n g  
t h a t  s i n c e  t h e  b i l l  w h i c h  a u t h o r i z e d  t h e  l e g i s l a t u r e  to  
a n n u l  r e g u l a t i o n  b y  r e s o l u t i o n  w a s  a p p r o v e d  b y  t h e  
g o v e r n o r ,  t h a t  f r e e d  t h e  l e g i s l t u r e  ", . .of t h e
c o n s t i t u t i o n a l  r e s t r a i n t s  w h i c h  w o u l d  o t h e r w i s e  g o v e r n  its 
a c t i o n s .  I n  o t h e r  words, b y  v i r t u e  of o n e  e n a c t m e n t  
a p p r o v e d  b y  t h e  g o v e r n o r ,  t h e  l e g i s l a t u r e  c a n  fr e e  itself, 
in c e r t a i n  i n s tances, of  t h e  c o n s t i t u t i o n a l  c o n s t r a i n t s  
t h a t  w o u l d  o t h e r w i s e  g o v e r n  its a c t i o n s . "  O f  c o u rse, t h e  
P e n n s y l v a n i a  G e n e r a l  A s s e m b l y ' s  l e g i s l a t i o n  w h i c h  i n c l u d e d  
a v e t o  p r o v i s i o n  for s e n t e n c i n g  g u i d e l i n e s  is
d i s t i n g u i s h a b l e  from, and m u c h  m o r e  n a r r o w l y  d r a w n  t h a n  
t h e  A l a s k a  L e g i s l a t u r e ' s  l e g i s l a t i o n  w h i c h  a u t h o r i z e d  a 
l e g i s l a t i v e  v e t o  for all r e g u l a t i o n s .
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The V i r g i n i a  Sup reme C o u r t  h e l d  t h a t  t h e  p r o v i s i o n  

i n  t h e  P u b l i c  B u i l d i n g  A u t h o r i t y  A c t  t h a t  t h e  A u t h o r i t y  

c o u l d  n o t  u n d e r t a k e  a ny  p r o j e c t  n o t  s p e c i f i c a l l y  i n c l u d e d
i

i n  a b i l l  p a s s e d  by t h e  G e n e r a l  A s s em b ly  was- n o t  a
• 2 9v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s .  (C a se  c o n t a i n e d

i n  A p p e n d i x  4) . The C o u r t  c i t e d  t h e  New J e r s e y  c a s e

( E n p u r a t o )  d i s c u s s e d  b e l ow ,  a nd  q u o t e d  an  e a r l y  V i r g i n i a  
30c a s e  (w h ic h  m  t u r n  q u o t e d  S t o r y ' s  C o n s t . ) : 11. . . I t  i s  

n o t  m e a n t  t o  a f f i r m  t h a t  t h e y  [ t h e  t h r e e  d e p a r tm e n t s  o f  

g o v e r n m e n t ]  m u s t  b e  k e p t  w h o l l y  a n d  e n t i r e l y  s e p a r a t e  and  

d i s t i n c t ,  a n d  h a v e  no  common l i n k  o r  d e p e n d e n c e .  . .The  

t r u e  m e a n i n g  i s  t h a t  t h e  w ho l e  pow e r  o f  one  o f  t h e s e  

d e p a r t m e n t s  s h o u l d  n o t  b e  e x e r c i s e d  b y  t h e  same h a n d s  

w h i c h  p o s s e s s  t h e  w ho l e  p ow e r  o f  e i t h e r  o f  t h e  o t h e r  

d e p a r t m e n t s .

C . 3 .  B u i l d i n g  a u t h o r i t y  m u s t  o b t a i n  l e g i s l a t i v e  a p p r o v a l  

o f  p r o j e c t s  o v e r  $ 1 00 .0 00 :  U p h e l d  i n  New J e r s e y .

S e e  E n p u r a t o ,  d i s c u s s e d  i n  " C . 4 . "  b e l ow .

B a l i l e s  v .  M a z u r . Va, 297 S .E .  2d 695 ( 1 9 8 2 ) .
3 0 .W i n c h e s t e r  & S t r a s b u r g  R .R .  Co. v .  Commonweal th .

106 Va 264 ,  270 55 S .E .  692 , 694 ( 1 9 0 6 ) .
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C . 4 .  B u i l d i n g  a u t h o r i t y  m u s t  o b t a i n  a p p r o v a l  o f  p r e s i d i n g

o f f i c e r  o f  e a c h  h o u s e  f o r  e v e r y  l e a s e  a g r e e m e n t  w i t h  s t a t e
31a g e n c y :  U ph e l d  m  New J e r s e y .

I n  E n p u r a t o ,  t h e  New J e r s e y  Sup reme  C o u r t  h e l d  t h a t

l e g i s l a t i v e  v e t o  p r o v i s i o n s  i n  t h e  New J e r s e y  B u i l d i n g
32A u t h o r i t y  A c t  w e r e  c o n s t i t u t i o n a l .  (C a s e  c o n t a i n e d  i n  

A p p en d ix  5 ) .  U nd e r  t h e  A c t ,  t h e  A u t h o r i t y  m u s t  o b t a i n  a 

c o n c u r r e n t  r e s o l u t i o n  o f  t h e  l e g i s l a t u r e  w i t h i n  45 d a y s  o f  

t h e  s u b m i s s i o n  o f  a p r o j e c t  whose  e s t i m a t e d  c o s t  e x c e e d s  

$ 1 00 ,0 00  and  a l s o  m u s t  h a v e  t h e  a p p r o v a l  o f  t h e  p r e s i d i n g  

o f f i c e r  o f  e a c h  h o u s e  o f  t h e  l e g i s l a t u r e  o f  e v e r y  l e a s e  

a g r e e m e n t  b e tw e e n  t h e  A u t h o r i t y  a n d  a  s t a t e  a g e n c y .  The 

c o u r t  s t r e s s e d  t h e  l i m i t e d  n a t u r e  o f  t h e  v e t o  p ow e r ,  t h e  

f a c t  t h a t  i t  i s  " o n l y  one  p a r t  o f  t h e  b r o a d e r  s t a t u t o r y

31 . . . .  . .E n o u r a t o  i s  an  c l a r i f i c a t i o n  o f  t h e  l i m i t s  im posed
on t h e  New J e r s e y  G e n e r a l  A s s em b ly  i n  a n o t h e r  c a s e  d e c i d e d  
by  t h e  New J e r s e y  Supreme C o u r t  on  t h e  same d a y .  G e n e r a l  
A s s em b ly  o f  S t a t e  o f  New J e r s e y  v .  B y r n e . N . J .  448 A . 2d 
438 ( 1 9 8 2 ) .  I n  B y r n e . t h e  c o u r t  h e l d  t h a t  t h e  L e g i s l a t i v e  
O v e r s i g h t  A c t  w h i c h  h a d  p a s s e d  o v e r  t h e  g o v e r n o r ' s  v e t o  
and  w h i c h  a l l o w e d  t h e  l e g i s l a t u r e  t o  v e t o  v i r t u a l l y  e v e r y  
r u l e  p r o p o s e d  by  any  s t a t e  a g e n c y  was u n c o n s t i t u t i o n a l .  
Howeve r ,  t h e  c o u r t  m e n t i o n e d  p o s s i b l e  l i m i t s  on i t s  
h o l d i n g ,  s t a t i n g :  "Our h o l d i n g  h e r e  d o e s  n o t  f o r e c l o s e
a l l  l e g i s l a t i v e  v e t o  p r o v i s i o n s .  Where l e g i s l a t i v e  a c t i o n  
i s  n e c e s s a r y  t o  f u r t h e r  a s t a t u t o r y  s cheme  r e q u i r i n g  
c o o p e r a t i o n  b e tw e e n  t h e  two b r a n c h e s ,  a n d  s u c h  a c t i o n  
o f f e r s  no s u b s t a n t i a l  p o t e n t i a l  t o  i n t e r f e r e  w i t h  
e x c l u s i v e  e x e c u t i v e  f u n c t i o n s  o r  a l t e r  t h e  s t a t u t e ' s  
p u r p o s e s ,  l e g i s l a t i v e  v e t o  c a n  p a s s  c o n s t i t u t i o n a l  
m u s t e r . "

32 E n o u r a t o  v .  N . J .  B u i l d i n g  A u t h . . N . J . ,  448 A . 2d 449
(1982).



s c h e m e  e n s u r i n g  f i s c a l  p r u d e n c e " ,  t h a t  it o f f e r s  " l i t t l e  

p o t e n t i a l  for i n t e r f e r e n c e  w i t h  e x e c u t i v e  f u n c t i o n s  or 

a l t e r a t i o n  of  t h e  s t a t u t e ' s  p u r p o s e . "

D. S u n s e t  of r e q u l a t i o n s .  S t a t u t o r y  a u t h o r i t y  in S o u t h  

Dakota.

S o u t h  D a k o t a  s t a t u t e  S D C L  1 - 2 6B t e r m i n a t e s  the 

a u t h o r i t y  o f  s t a t e  a g e n c i e s  t o  p r o m u l g a t e  r e g u l a t i o n s  and 

v o i d s  e x i s t i n g  r e g u l a t i o n s  o n  a s c h e d u l e .  The s t a t u t e  

a l s o  p r o v i d e s  f o r  i n t e r i m  l e g i s l a t i v e  c o m m i t t e e s  to r e v i e w  

e a c h  a g e n c i e s '  r e g u l a t i o n s  d u r i n g  t h e  i n t e r i m  p r e c e d i n g  

t h e  s c h e d u l e d  y e a r  for t e r m i n a t i o n .

O n e  p o s s i b l e  v e r s i o n  of s u n s e t t i n g  r e g u l a t i o n s  w h i c h  

w a s  n o t  u s e d  b y  a n y  of t h e  s t a t e s  s u r v e y e d  m i g h t  b e  to 

a u t h o r i z e  r e g u l a t o r y  p o w e r s  t o  an a g e n c y  for o n l y  a v e r y  

s h o r t  t e r m  —  for e x a m p l e  u n t i l  t h e  n e x t  l e g i s l a t i v e  

s e s s i o n ;  in effect, only a u t h o r i z i n g  an  a g e n c y  to 

p r o m u l g a t e  t e m p o r a r y  r e g u l a t i o n s .  D u r i n g  t h e  ne x t  

l e g i s l a t i v e  session, t h e  l e g i s l a t u r e  w o u l d  b e  in a 

p o s i t i o n  to  e i t h e r  f o r c e  t h e  a g e n c y  t o  i s s u e  r e g u l a t i o n s  

m o r e  in l i n e  w i t h  l e g i s l a t i v e  i n t e n t  or  e x t e n d  the 

a u t h o r i z a t i o n  for t h e  r e g u l a t i o n s  f o r  a l o n g e r  p e r i o d  of 

time.
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E. V e t o  o f  r e g u l a t i o n  bv g o v e r n o r .  S t a t u t o r y  a u t h o r i t y  i n

Iow a ,  L o u i s i a n a ,  Wyoming. Recommended by t h e  Model S t a t e
33A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (1981 ) .

U n d e r  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h e

D e p a r tm e n t  o f  Lav; h a s  t h e  a u t h o r i t y  t o  d i s a p p r o v e  a

r e g u l a t i o n  a f t e r  d e t e rm i n i n g  i t s :  l )  l e g a l i t y ,

c o n s t i t u t i o n a l i t y  and  c o n s i s t e n c y  w i t h  o t h e r  r e g u l a t i o n s ;

2) t h e  e x i s t e n c e  o f  s t a t u t o r y  a u t h o r i t y  [ n o t e  t h i s  a l l o w s  

t h e  D e p a r tm e n t  o f  Law b r o a d  d i s c r e t i o n  o f  i n t e r p r e t a t i o n  

o f  s t a t u t o r y  l i m i t s ]  a nd  t h e  c o r r e c t n e s s  o f  t h e  r e q u i r e d  

c i t a t i o n  o f  s t a t u t o r y  a u t h o r i t y  f o l l o w i n g  e a c h  s e c t i o n ;  3) 

i t s  c l a r i t y ,  s i m p l i c i t y  o f  e x p r e s s i o n ,  and  a b s e n c e  o f  

p o s s i b i l i t y  o f  m i s a p p l i c a t i o n ;  4) c o m p l i a n c e  w i t h  t h e

d r a f t i n g  m anu a l  f o r  a d m i n i s t r a t i v e  r e g u l a t i o n s . 34

F . A p p r o v a l  o f  r e g u l a t i o n  bv g o v e r n o r .  S t a t u t o r y  

a u t h o r i t y  i n  H aw a i i ,  I n d i a n a ,  N e b r a s k a ,  Wyom ing .30

U n d e r  t h e  A l a s k a  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  t h e

L i e u t e n a n t  G o v e r n o r  f i l e s  r e g u l a t i o n s . 36 I t  s h o u l d  be

33 I d  a t  671 , 679.

34AS 4 4 . 6 2 . 0 6 0 ( b )

N e s l m ,  57 W ash in g to n  Law Review 669 ,  671 .35



(ft
n o t e d  t h a t  t h e  L i e u t e n a n t  G ov e rn o r  h a s  n c  d i s c r e t i o n  t o  

a p p r o v e  r e g u l a t i o n s ,  o t h e r  t h a n  h e  may n o t  a c c e p t  a 

r e g u l a t i o n  f o r  f i l i n g  u n l e s s  i t  h a s  a  w r i t t e n  s t a t e m e n t  

a p p r o v i n g  t h e  r e g u l a t i o n  by  t h e  D e p a r tm e n t  o f  Lav/.37

G. S h i f t  b u r d e n  o f  p r o o f  o f  r e q u l a t i o n s  v a l i d i t y  i n  a 

j u d i c i a l  r e v i e w  t o  t h e  a g e n c y :

T h e r e  i s  s t a t u t o r y  a u t h o r i t y  t o  s h i f t  t h e  b u r d e n  o f  

p r o v i n g  a  r e g u l a t i o n ' s  v a l i d i t y  t o  an  a g e n c y  i n  Iowa ,  

L o u i s i a n a ,  Wyoming. T h i s  i s  a l s o  an  o p t i o n  u n d e r  t h e  

Model S t a t e  A d m in i s t  a t i v e  P r o c e d u r e  Ac t  ( 1 9 8 1 ) . 38

The Mode l  S t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (1981)

h a s  a p r o v i s i o n  w h e r e b y  an  a g e n cy  h a s  b u r d e n  o f  p r o o f  o f

e s t a b l i s h i n g  t h e  v a l i d i t y  o f  a r e g u l a t i o n  upon  j u d i c i a l

r e v i e w  when a r e v i e w  c o m m i t t e e  f i l e s  an o b j e c t i o n  on t h e

g r o u n d s  o f  i n v a l i d i t y .  T h i s  r e v e r s e s  t h e  u s u a l
39p r e s u m p t i o n  o f  a r u l e ' s  v a l i d i t y .

37AS 4 4 . 6 2 . 0 6 0 ( C ) .

38N e s l i n  a t  681.
39 See  U n io n  O i l  Co. v .  S t a t e . A l a s k a ,  574 P . 2d 1266 

( 1 9 7 8 ) ,  w h e r e  t h e  c o u r t  h e l d  t h a t  a r e g u l a t i o n  i s  a c c o r d e d  
t h e  p r e s u m p t i o n  o f  v a l i d i t y  and t h e  c h a l l e n g e r  m u s t  
d e m o n s t r a t e  i n v a l i d i t y .  N o t e  a l s o  AS 4 4 . 6 2 . 3 0 0  w h i ch  
p r o v i d e s  f o r  a  j u d i c i a l  d e c l a r a t i o n  on v a l i d i t y  o f  a 
r e g u l a t i o n  by  an  i n t e r e s t e d  p e r s o n  when t h a t  p e r s o n  b r i n g s  
a n  a c t i o n  f o r  d e c l a r a t o r y  r e l i e f  i n  t h e  s u p e r i o r  c o u r t .
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A  p r o c e d u r a l  r u l e  o f  t h e  I o w a  D e p a r t m e n t  o f  S o c i a l  

S e r v i c e s  w a s  c h a l l e n g e d  o n  t h e  b a s i s  t h a t  it v i o l a t e d  t h e  

p u r p o s e  a n d  i n t e n t  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t . 40 

T h e  I o w a  l e g i s l a t u r e ' s  a d m i n i s t r a t i v e  r u l e s  r e v i e w  

c o m m i t t e e  h a d  o b j e c t e d  t o  t h e  rul e ,  b u t  t h e  d e p a r t m e n t  

a r g u e d  t h a t  t h e  o b j e c t i o n  w a s  i n e f f e c t i v e  b e c a u s e  it d i d  

n o t  n o t i f y  t h e  a g e n c y  o f  t h e  o b j e c t i o n  as r e q u i r e d  b y  

s t a t u t e  (". . . o b j e c t i o n  m u s t  c o n t a i n  e s s e n t i a l  f i n d i n g s

a n d  a b r i e f  e l a b o r a t i o n  o f  r e a s o n s . " )  T h e  C o u r t  h e l d  t h a t  

w h i l e  t h e  . . s k i m p y  o b j e c t i o n  l o d g e d  in t h i s  i n s t a n c e  

a n d  s e t  o u t  a b o v e  o n l y  m i n i m a l l y  p a s s e s  m u s t e r " ,  t h e  

b u r d e n  o f  p r o v i n g  t h e  r e g u l a t i o n ' s  v a l i d i t y  p a s s e d  t o  t h e  

a g e n c y .  I n  t h i s  c a s e ,  t h e  C o u i t  h e l d  t h a t  t h e  a g e n c y  d i d  

n o t  m e e t  i t s  b u r d e n  o f  p r o v i n g  t h e  r u l e s  v a l i d i t y .

H. L i m i t  a g e n c y  j u r i s d i c t i o n :

T h e  f o l l o w i n g  q u o t e  is f r o m  a n  a r t i c l e  o n  

a l t e r n a t i v e s  t o  t h e  l e g i s l a t i v e  v e t o  w h i c h  a r e  a v a i l a b l e  

t o  C o n g r e s s .  T h e s e  w o u l d  b e  a n  o p t i o n  f o r  s t a t e s  a s  w e l l .  

B y  u t i l i z i n g  a n y  o f  t h e  s i x  p o s s i b i l i t i e s  l i s t e d  b e l o w ,  a 

l e g i s l a t u r e  w o u l d  a v o i d  s e p a r a t i o n  o f  p o w e r s  p r o b l e m s  

i m p l i c i t  in v a r i o u s  f o r m s  o f  t h e  l e g i s l a t i v e  v e t o .

4 0
S c h m i t t  v. I o w a  D e pt. O f  S o c i a l  S e r v i c e s .  2 6 3  N.W. 

2 d  7 3 9  (1978).
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"A. . . m a j o r  s t a t u t o r y  t e c h n i q u e  f o r  C o n g r e s s  t o

l i m i t  t h e  i m p a c t  o r  e f f e c t  t h e  o v e r t u r n  o f  e x i s t i n g  o r  

p r o p o s e d  r u l e s  t o  a l t e r  t h e  j u r i s d i c t i o n  of t h e  i s s u i n g  

f e d e r a l  a g e n c y :

a. b y  g r a n t i n g  e x e m p t i o n s  t o  t h e  r u l e m a k i n g  

a u t h o r i t y  o f  t h e  a g e n c y  h e a d ?

b. b y  r e m o v i n g  e x p r e s s  a r e a s  f r o m  t h e  r e g u l a t o r y  

a u t h o r i t y  o f  t h e  a g e n c y  h e a d ?

c. b y  e s t a b l i s h i n g  m o r a t o r i u m s  o n  c e r t a i n  

r u l e m a k i n g ?

d. b y  t r a n s f e r r i n g  j u r i s d i c t i o n  f r o m  o n e  a g e n c y  t o  

a n o t h e r  o r  f r o m  t h e  f e d e r a l  a g e n c y  t o  s t a t e  a u t h o r i t i e s ?

e. b y  p r o v i d i n g  f o r  w a i v e r s  f o r  r e g u l a t e d  

c a t e g o r i e s ?  a n d

f. b y  d e r e g u l a t i n g  a n  are a .

S u c h  s t a t u t o r y  i n s t r u m e n t s ,  o c c a s i o n a l l y  u s e d  in 

t a n d e m  w i t h  d i r e c t  ove^>*ides o r  c o n g r e s s i o n a l  p r e e m p t i o n  

o f  s p e c i f i c  rui  ̂  ily h a v e  a b r o a d e r  i m p a c t  t h a n  t h e

m o r e  f o c u s e d  r e v o c a t i o n  o r  p r e e m p t i o n . " 41

I . V e t o  s t a t u t e  in b u d g e t  b i l l .

4 1
F r e d e r i c k  M. K a i s e r ,  " C o n g r e s s i o n a l  A c t i o n  t o  

O v e r t u r n  A g e n c y  R u l e s :  A l t e r n a t i v e s  t o  t h e  ' L e g i s l a t i v e
V e t o ' " ,  A d m i n i s t r a t i v e  L a w  R e v i e w  667, 674.
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I n  a r e c e n t  d e c i s i o n ,  t h e  K e n t u c k y  S u p r e m e  C o u r t  h e l d  

t h a t  t h e  G e n e r a l  A s s e m b l y  h a d  t h e  a u t h o r i t y  t o  p r o v i d e  in 

a b u d g e t  b i l l  f o r  t h e  s u s p e n s i o n  o r  m o d i f i c a t i o n  o f  t h e

I n  C o l l i n s , t h e  C o u r t  c o n c l u d e d  t h a t :  " T h e  b u d g e t ,  w h i c h

p r o v i d e s  t h e  r e v e n u e  f o r  t h e  C o m m o n w e a l t h  a n d  w h i c h

d e t e r m i n e s  h o w  t h a t  r e v e n u e  s h a l l  b e  s p e n t ,  is

f u n d a m e n t a l l y  a l e g i s l a t i v e  m a t t e r .  . . In a w o r d ,  t h e

f i n a l  a c t i o n  o n  t h e  e n a c t m e n t  o r  a d o p t i o n  o f  t h e  b u d g e t  is

43
a l e g i s l a t i v e  m a t t e r . "  T h u s ,  i n  K e n t u c k y ,  t h e r e  i s  a n  

i n d i c a t i o n  t h a t  t h e  l e g i s l a t u r e  m a y  h a v e  m o r e  v a l i d  

a u t h o r i t y  in a n n u l l i n g  s t a t u t e s  a n d  r e g u l a t i o n s  d e a l i n g  

w i t h  b u d g e t a r y  m a t t e r s  w i t h o u t  v i o l a t i n g  t h e  s e p a r a t i o n  o f  

p o w e r s  d o c t r i n e .

■J. C o n s t i t u t i o n a l  c o n s i d e r a t i o n s  t o  v a r i o u s  a p p r o a c h e s  t o  

r e g u l a t o r y  c o n t r o l  o r  a n n u l m e n t  i n  o t h e r  s t a t e s .

»

A l t e r n a t i v e s  A  a n d  C l i s t e d  a b o v e  —  v a r i a t i o n s  o f  

a n n u l m e n t  o r  s u s p e n s i o n  o f  r e g u l a t i o n  b y  c o m m i t t e e  o r  a 

l i m i t e d  l e g i s l a t i v e  v e t o  n o t  s u b j e c t  t o  t h e  g o v e r n o r ' s  

v e t o  —  a r e  at r i s k  t o  a s u c c e s s f u l  c o n s t i t u t i o n a l  

c h a l l e n g e .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  c l a r i f i e d

42
C o m .  E x  Rel. A r m s t r o n g  v. C o l l i n s . K y . , 7 0 9  S.W. 2 d

4 2
o p e r a t i o n  o f  a s t a t u t e .  ( C a s e  i n c l u d e d  in A p p e n d i x  6)

437, 441. 

4 3 t j
I d  a t  441.
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w h a t  w o u l d  b e  c o n s t i t u t i o n a l l y  i n v a l i d ,  o t h e r  t h a n  

a n n u l m e n t  o f  a r e g u l a t i o n .  I n  o t h e r  s t a t e s ,  there a r e  

i n d i c a t i o n s  t h a t  some i n v o l v e m e n t  b y  t h e  l e g i s l a t u r e  i n t o  

t h e  e x e c u t i v e  b r a n c h ' s  a c t i o n s  m i g h t  b e  a c c e p t a b l e  —  

p a r t i c u l a r l y  in t h e  r e a l m  o d  t h e  b u d g e t ,  a n d  a l s o  if t h e  

i n v o l v e m e n t  is limited.

A l t e r n a t i v e s  B a n d  D  - I a p p e a r  t o  be l e a s t  

s u s c e p t i b l e  t o  a s u c c e s s f u l  c o n s t i t u t i o n a l  c h a l l e n g e ,  a n d  

t h u s  t h e  s a f e s t  a l t e r n a t i v e s .  T h e  A l a s k a  S u p r e m e  C o u r t  

h a s  s t a t e d  in t h e  A . L . I . V . E .  d e c i s i o n  t h a t  B —  a n  

i n d e p e n d e n t  a g e n c y  to a n n u l  r e g u l a t i o n s  —  w o u l d  b e  

a c c e p t a b l e .  D —  s u n s e t t i n g  r e g u l a t i o n s  —  w o u l d  a p p e a r  

t o  b e  a c c e p t a b l e ,  s i n c e  r e g u l a t o r y  a u t h o r i t y  does n o t  

e x i s t  i n  a g e n c i e s  w i t h o u t  a u t h o r i z a t i o n  from t h e  

l e g i s l a t u r e  t o  b e g i n  with. E  a n d  F —  a p p r o v a l  o r  veto b y  

t h e  g o v e r n o r  —  w o u l d  a p p e a r  t o  b e  a c c e p t a b l e ,  since t h e  

s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  r e q u i r e s  t h a t  th a t  t h e  

l e g i s l a t u r e  c a n n o t  b o t h  m a k e  l a w s  a n d  a d m i n i s t e r  them, a n d  

t h e  S u p r e m e  C o u r t  has s a i d  t h a t  a n  a g e n c y  w i t h i n  t h e  

e x e c u t i v e  b r a n c h  w o u l d  b e  a c c e p t a b l e .  G  —  s h i f t i n g  c h e  

b u r d e n  o f  p r o o f  —  a p p e a r s  t o  b e  a c c e p t a b l e ,  s i n c e  t h e  

l e g i s l a t u r e  is n o t  m a k i n g  t h e  f i n a l  d e c i s i o n  of a 

r e g u l a t i o n ' s  v a l i d i t y ,  t h e  c o u r t  is. H  —  l i m i t i n g  an 

a g e n c y ' s  j u r i s d i c t i o n  —  i s  c e r t a i n l y  a c c e p t a b l e ,  sin c e  

t h a t  is a f u n c t i o n  of t h e  l e g i s l a t u r e .  I —  a n n u l l i n g  a 

s t a t u t e  o r  r e g u l a t i o n  in t h e  b u d g e t  b i l l  —  w o u l d  a p p e a r

-  2 5  -



t o  b e  a c c e p t a b l e ,  since t h e  g o v e r n o r  is s t i l l  g i v e n  the 

o p p o r t u n i t y  t o  v e t o  the a n n u l m e n t  t h r o u g h  t h e  l i n e  item 

v e t o .  H o w e v e r ,  t h i s  o p t i o n  w o u l d  n e e d  t o  b e  a n a l y z e d  

f u r t h e r  t o  a s c e r t a i n  a n y  c o n f l i c t s  w i t h  A l a s k a ' s  

r e q u i r e m e n t s  f o r  l e g i s l a t i o n  —  t h e  s i n g l e  s u b j e c t  rule, 

etc.
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board, appears appropriate in view of oil of 
the circumstances revealed in our review of 
the entire rccoril. (Cf D,ivuhon f. Stale 
/far, vujjru, IT Cal.3 ! 570, 131 Ca! Rjilr. 379. 
331 P.IM 1311 [attorney publicly reproved 
for nondisclosure of material fact; prior 
public reproval, mitigating circumstances 
found). Sutlins v. State /far. supra. 15 
Cal.3J 609. 125 CalRplr. 471. 542 P.2d (31 
[attorney publicly reproved for nondisclo- 
■ure of rr.a'.enal information, no prior rec­
ord of discipline]) This opinion shall serve as such a reproval

MOSK. Justice, dissenting.
1 dissent.
A trivial incident in which the petitioner 

was zealously, and legally, serving the in­
terests of his clients and no self-interest has 
been magnified out of all proportion. 
There was no commission or omission that 
merits discipline by the bar.

Petitioner represented three defendants 
charged with a narcotics offense. At ar­
raignment on December 13 the district at­
torney declared he would not object to re­
duction of bail from the £50,000 each origi­
nally requested by the sheriff to $ 10,000. 
Nevertheless the municipal court commis­
sioner set bail at 550,000.

The same day petitioner appeared in open 
court before a municipal court judge and 
again requested a reduction of bail to 510,-
000. The hearing was continued to Decem­
ber 16 ami b.'l remained at $50,000 in the 
interim After the hearing petitioner ad­
vised the district attorney and the sheriff’s 
investigating officer that he would seek a 
reduction in the superior court, and both 
stated they would not oppose bail reduction to 510.0'al"

Immediately Ihmafter the petitioner 
contacted the superior court bail commis­
sioner, David Ziskmul, ;,nd upon represen­
tation that bail had been set at $50,000 for 
each defendant but that neither the district 
attorney r.or sheriff would oppose reduction 
to 510,0o0 for each, the cemmissiunei so 
reduced the bail.

Two questions emerge: was an injustice 
eommi'.lvd, anil was the •commissioner de­
ceived by this attorney It seems crystal 
clear to me that Imlh queries must be an­swered in the negative.

That reduction uf bail to Jlo.ooO w .l s  not 
improper under all the circumstances is con­

firmed not only by acquiescence of the pros­
ecuting agencies, but by subsequent action 
of the municipal court. On December 16 
tile municipal court judge before whom the 
preliminary hearing was set reduced bail on each defendant to 57,500.

The superior court commissioner could 
r.ol have been deceived fur he was advised 
tail had been set at 550,000 ar.il he was 
being asked for a reduction to 510,000. 
Since it was his duty to independently de­
termine the appropriate bail, the conclu­
sion—actually the mere deferment of ac­
tion—of a judicial officer at a lower level 
should have been of ro significance.

It would be reassuring if this were among 
the more serious charges to be leveled 
against a California attorney. But I 
strongly suspect there is more egregious 
malfeasance than this minulia among a few 
of our more irresponsible and unethical le­
gal brethren that should occupy the time 
and attention of the Stale Bar and this court.

I would dismiss the proceeding

BIRD, C J.. concurs.
NEWMAN, Justice, dissenting.
I agree with Justice Mosk. Especially 

docs it seem unwise to exploit "the lime 
and attention of the Stale Bar" when peca- 
dillos occur in a setting where the judge or 
other adjudicator who is involved may easi­
ly dispose of the matter.* Is it not appropri­
ate, fur instance, to proceed informally in 
the manner typically apt when tin alleged 
"contempt", even where admitted nr 
proved, leads merely to private admonition? 

With regard to "the time and attention 
of this court", here again we see 

exemplified the kind of State Bar ease that 
in my view should be transferred pursuant 
to California Constitution, article VI. sec­
tion 12. (Cf. conc. opn. in l i ib 'le  v. C m nm n- 
tee of Bar Examiner* (19801 20 Cal.3d 548.
556, 162 Ca! Rplr 426, 006 I’ 2d 733.)

STATE v. A.L.I.V.E. VOLUNTARY Alaska 769
cm si. aikxs. «« res res

STATE of Alaska and Department of 
Revenue, Appellants,

v.

A.LI.V.E. VOLUNTARY. Appellee. 
No. 3670.

Supreme Court of Alaska.

Feb. 19, 1950,

Unincorporated association, which was 
political action committee for unions, 
brought suit based on allegation that De­
partment of Revenue's denial of permit al­
lowing association to operate lotteries was 
wrongful for certain reasons including fact 
that such denial was based on continuing 
enforcement of a regulation despite it: nul­
lification by legislature. The Superior 
Court. Third Judicial District, Peter J. Ka- 
iamarides, J., granted association partial 
summary judgment, and .'tale and Depart­
ment of Revenue appealed. The Supreme 
Court, Matthews, J., held that statute pro­
viding that legislature, by concurrent reso­
lution adopted by vote of both houses, could 
annul a regulation of an agency or depart­
ment violated state constitutional provisions 
defining the mechanics of legislation

Reversed and remanded with di­
rections.

Boochcver. C. J.. dissented and filed 
opinion in w hich Connor, J„ joined.

1. Statutes =  107(1)
Constilulional requirements that every 

bill l<e confined to one subject and that 
there be a descriptive title arc intended to 
prevent inclusion of incongruous and unre­
lated matters in same bill and to guard 
against inadvertence, stealth and fraud in 
legislation. Const, art. 2, § 13.

2- Statutes =  15, 19
Pur|K>se of slate constitutional provi- 

•ion requiring three readings of a bill nn

three separate diys. requiring that vote of 
each legislator or, final passage of a lull be 
recorded and requiring that no bill pass 
without an affirmative vote of the majority 
cf the membership of each house is to en­
sure deliberation prior to passage, to ensure 
that requisite majority of each house af­
firmatively votes '.o enact a bill into law 
and to provide a public retard of the vote 
cast by each legislator. Const, art, 2. § 14.

3. Statutes =26
Purpose of stale constitutional provi­

sions to effect that no bill shall become law 
unless governor has opportunity to veio it is 
to preserve integrity of executive branch of 
government, and thus maintain equilibrium 
of governmental powers, and to act as a 
check on hasty and ill-considered legislation. 
Const, art 2, §§ 15, 17.

• 4. Statutes =255
Purpose of stale constitutional provi­

sion that laws are not to become effective, 
unless a two-thirds vote of membership of 
each house provides otherwise, until 90 days 
after they are enacted is to provide fair 
opportunity to those people affected by the 
legislation tu learn of it. Const, art. 2, § 18.

5. Statutes =22
Statute providing that legislature, by 

concurrent revolution adopted by vote of 
both houses, could annul a regulation of an 
agency or department violated slate consti­
tutional provisions defining the mechanics 
of legislation Const, art. 2, §§ 1 et seq., 5. 
13-18, art. 3, lj 23; art. 10. § 12; AS 
44 62.320(a)

6. Statutes =22
When I gislature wishes to act in an 

advisory capacity it may act by resolution. 
b4t if it wishes to lake action having a 
binding effect on those ou side the legisla­
ture, it may do so only by following the 
enactment procedure set forth in Stale Con­
stitution Const, art. 2, § 1 el seq.

7. Statutes =22
Lcgidaturc has nn implied general 

power to veto agency regulations bv infor­
mal legislative actions. Const, art. 3. § 23, 
art. 10. 5 12.
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8. Administrative La* and Procedure
s=»3S5

Power granted by state constitutional 
provisions to effect that, unless they are 
disapproved by legislature within 60 days, 
changes in the law by executive order shall 
become effective at a date thereafter to be 
designated by governor and that recommen­
dations made by a state local boundary 
commission become effective 45 days after 
presentation to the legislature unless vetoed 
is r.ot rule-making power, but, rather, pow­
er to change statutes, and, thus, expression 
of such power in Constitution does not 
carry any implication that general adminis­
trative rule making is meant to be forbid­
den. Con.'t. art. 2, § 23; art 10. § 12.
9. Constitutional Ljw s=»60

Though legislature can delegate power 
• » make laws conditionally, the condition 
MU.'.I tic law fu! ant! may not contain a grant 
"f power to any branch of government to 
function in a manner prohibited by Consti- 
l.iliMn; fact that legislature can delegate 
legislative powers to others, who are r.ot 
hound by con.-titutnnal provisions defining 
the mich: niv\-< of legislation, does not mean 
that legislature car, delegate the same pow­
er to it; vlf and. in the process, escape from 
su.h constitutional constraints under which 
it mt<»t operate. Const art 2, § 1 el ?e«|.
10. Constitutional I.aw o=5$

Though power to void agency regula­
tions can be excrc.aeil by either legislature 
or agency, if legislature exercises such pow ­
er it must do so while acting as a legisla­
ture, it may not grant itself the power to 
act as an agency Const, art 2, §§ 1 et scij.,
5. art 3, § 26

Joseph K iJor.ohuc, Asst. Ally Oen , Av- 
rum M tiroes, Ally. Gen., Juneau, for ap­
pellants
I I or excellent h r.H iie x o f l i t *  lepivl.ii|ve vein, 
vre (iir in .in r, th e  Cunifol o l I r J r r . i l Adnhrrrs* 
I t .H u m  h\ C n n t ir v \ u i»i?.it J t r i u l i i t u u i*  j ; iU Com • 
iUHlrrs, !<•» l l. i tv  I. Rev. 5*,!! (IDa'J). N '-w rtijn A 
Keaton. Congress .inJ th r  h jith lu l K.wi Ufmn •>/
l . i u v  -s fjon /J lt'£4\l.itvr* Sii/n’on r
ir .H fn  * 41 (M l I. Rev M»5 IIU51). unit Wal­
ton, f ’ongrpv* S lep t lUil: A to o k at Ciing/cc-

Joe P. Josephson, Josephson & Trickcy, 
Inc., Anchorage, for apiicllcc.

Stephen M. Ellis. Delaney, Wiles. Moore, 
Hayes &. Rcilman. Inc., Anchorage, for ami- 
ci curiae Alaska Legislative Council and 
Administrative Regulation Review Commit­
tee.

Before BOOOIKVER, C. J.. and R A BI­
NOW ITZ, CONNOR, BURKE and MAT­
THEWS. JJ.

OPINION
MATTHEWS, Justice.
AS 44.62 320(a) provides:
The legislature, by a concurrent resolu­
tion adopted by a vote of both houses, 
may annul a regulation of an agency or 
d e p a r tm en t.

This statute encompasses a variant of what 
has come to be called the legislative vein,1 
The question n this case is whether this 
device violates article II of the Alaska Con­
stitution. We hold that it does

I
Chapter 15 of Title 5 of the Alaska Stat­

utes authorize* games of chance and skill to 
be operated by permit holder* .Only cer­
tain kinds of games, ("bingo, raffles and 
lotteries, ice classics, dog mushers’ contests, 
fish derbies and contests of skill") are al­
lowed,2 only nonprofit organizations may be 
issued a permit,5 and all r> venues must be 
devoted to "the awarding of prizes to con­
testants or participants and to educational, 
civic, public, charitable, patriotic or reli­
gious uses, " 4 The Commissioner of Reve­
nue has been delegated the authority In 
adopt rules and regulations "necessary to
tfiinaJ Coot ru t t/l fh r Executive. ti.l Cal I. Rev 
•JH1 ( I '175)

2 AS 1)5 If. 100

3 AS U5 15 UO. 2 UK 15)

4. AS 05 IS 150

STATE V. A.L.I.V.E. VOLUNTARY A'aska 771
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carry out tins rhapler nr protect the best 
interest of the public." 5

From I960 until 1976 one of the Commis­
sioner’s regulations prohibited lottery oper­
ators from giving pilzes exceeding $15,CM 
ir. personal properly or $30,000 in real prop­
erty annually.* In November of 197G the 
regulation was amended by increasing the 
annual personal property limit to $30,000 
and the annual real projrerty limit to $50,- 
000 and by staling that personal property 
included cash and negotiable instruments7 

A.L.I.V.E. Voluntary is an unincorporat­
ed association which acts as the political 
action committee for the Teamsters Union 
Local No 959. and affiliated unions. For 
three years it has operated fund raiding 
lotteries under a permit issued by the De­
partment of Revenue. It applied for a per­
mit for 1977 and reported that during 1976 
it had distributed $>'0,000 in cash prizes. 
The Department denied A L.I.V E a permit 
for 1977 on thr ground that its prize distri­
bution in 1976 had exceeded the allowable 
limit

A LI VE then trough suit against the 
Department alleging that the denial of the. y AS OS 15 o»,t>i I} 1
6. rh “  ri'H id 'it t 'i; Wav designated 15 AAC 05* 
4I'M4) It provided
In holJmc. operating. and (o ftd iitiiin g ra llies 
<»r lotteries. rm gerrairUT shall raUle prizes 
pervmal propenx m excess o l I lie s in nr 
value of 51 T> t,»jo 00 in any on** year
and r ia l propern in excess o l the sum or 
value of 530,000\M in any one calendar sear

7. As jn.oruJ'd the regulation reads
14) Iri bolding. operating and 1 (tim liUC f il l 
lies or lot ter in:,, a perm ittee mas not r.illh - 
pri.M-sr.I personal property < no ludm i; cash nr
a r.i-^oii.dilt* iiis inune i.t, the .iv iu g .u e  to t.il
of wfm h is m esct-.s of tin- sum or v.ilia* of 
Stu.oCri m a iu one iJ e n d . ir ve.ir and rear 
pr» j.i-rx> Hi ex*-vs ol t in  ‘.win or \ahn* o| 
SjU.OW in any one * ib 'iida r year

«. Leg f  ̂ l i s r  Re«o|n* N'n 79. ill fu ll, Mah*v
Annn.lotg a ri'go l.itiun of the f)i pun men| of
Revenue pertaining to the \,due of |*<«/i-s 
,1 warded m r.ilHev and lotteries
tih ir ki.mji.vm> i»y imi ! ir;ist ati;Ml. 
0 1 m i  s f A i r .  o k  a i. a s k a  

WIII.MI.AS ililil-i AS 4 11,2 UO flit- legist i 
turn by rnju orient (rvnliilion .ufopted by a 
vote of hub houses may annul a regulation 
ol an agency or depai tnn ttt. .aid

permit was wrongful, claiming that under 
thê  first version of the regulation which 
was in effect fur most of 1976 cash prizes 
were not included within the- por...mnl prop­
erly limitation of $15,000 While the case 
was pe*m!ing before the superior court, the 
legislature, acting under AS 44.62.320(a), 
annulled, by concurrent resolution. 15 AAC 
05.41 Of • ' ) '

As a result of the legislative* annulment 
A.L.I.V.E addl'd another count to iu< com­
plaint under which i* claimed that the deni­
al of its permit was wrongful U'cnu.-i. i t 
was based on continuing enforcement of the* 
regulation despite its nullification by the 
h gislalure. In re-.p»n>c. the stale claimed 
that the- legislalore could not constitutional­
ly annul an administrative regulation by 
coneurn nt rvMdotior, and therefore the reg­
ulation hud not lnen annulled. Roth par­
ties moved for Mimm.in judgment on thl> 
issue The- court granted partial summary 
judgment in favor *>f A L I V.E.. holding 
that the* legedntivi- annulment power was 
constitutional and that the r t,  Jalirni ,n 
quL-.ii*,n was void ah in itio1

W i l l  Ml. AS 15 AAC 05 4PX4). adop t.. I by 
the D»’ i>.in inciit ol Revenue. rcM ru ts lh»* v.d 

of jin re s w lm h may be awarded m » 
Sirtyk* year by a qo.d ified urgam /atton ,r \ 
r«ffl»- n r IntM-rv to S40.tv-V) jn jm isM u l |e 
ony and SsO iu it m r Ml prnpertv, and 
W IU .R I.a s toe prevent.on ol bigh-st.ikev 

y.ifiililnn : Mior.ht bv tins renul.itten cou lil be 
ath ieved inott* e lle il iv e ly  throonh l*-s^ f»> 
s trn fiv e me.ee specifically, the valm- of 
f.ri/e v aw .m lM l m ind ividua l r jf l l i - v  nr loto-r- 
i»'V»«•iiltl In* lim ited et the pore liit lt i i »»nld be
0 I ded to the amount required to p.inm p .u i*
01 riu raffle or lo tle rv . and
W HI R| \ s  ih iv n ,:ol.i(ion would lru v tr.it'* 

I fa* in ten t of AS 05 15 ISO. w h tih vp'TiIu-v 
|x nuis-.iiite te.ev fu r net proceeds ol 
and lii||ene-* »•>* preventing quail(ind o rpn il- 
/.ituniN Ir• on parnenng net prot'ei-ds in vulfi- 
ru n t amounts lor uses spe» ibcally in* utu*n>-d 
m AS r>5 15 150. vurh as erertmg ni in un 
••jiu iu ji pulitn buildui|*> or w o rl-v or le w in  
in i; tlu- fun tl»o on p.over un lent.
id  I I Rl s i l l VI l ) b \  ifie Alaska Stale I ••»•* 

isla ture t in t a iln iitu v ti. iiive regulation 15 
AAC 05 HIM H is annulled

!). H il l n  -.one IM O I rp is la llV  RevoUe No 
70 purported to annul not merely the l?i7n 
aine tu line iiis to die repul.inon, but the fegula- 
lion hi its f in ite ly  .see note r\ sir/*r.i
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C
H

The Alaska Constitution define* with 
spviifuity the mechanics of legislation.11 
Each provision has a purjio.se "designed to 
engender a responsible legislative process 
worthy of the public trust.” Plumhy v. 
Hale. 594 l'.2d 497. 50(1 (Alaska 1079)

(1) Article II, section 13 requires that 
every bill be confined to one subject and 
that there be a descriptive title. These 
requirements are designed "to prevent the 
inclusion of incongruous and unrelated mat­
ters in the same bill in order to get support 
for it which the several subjects might not 
stpar lely command, and to guard against 
inadvertence, stealth and fraud in legisla­
tion." S u i te r v. A laska  S t a t e  B ond  Com - 
m itt cm, 414 P.LM 546, 557 (Alaska 1966). 
The same section also requires a specific 
form of enactment clause to avoid confu­
sion as to when the legislature is speaking 
with the force and effect of law, as distin­
guished from the mere expression of its 
views and desires."

(2] Article II, section 14 requires three 
readings of a bill, on three separate days in 
order "to ensure that the legislature knows 
what it is passing," Sorlh S h i*  Borough v. 
Sohio Petroleum Corp., 585 P.2d 534, 543 n. 
11 (Alaska 1978), and to ensure an opportu­
nity for the expression of public opinion and 
due deliberation " Section 14 also requires 
that the vote of each legislator on final 
passage of a bill tie recorded and that no 
bill max pass without an affirmative vote 
of a majority of the membership of each
10 . A n II. $ 13 provid i s

fo rm  c f Hills Every b ill shall In* confined 
to er.r subject unless a is an appropria tion 
bit* or one codifying, icwsiug , ur rearranging 
existing laws Mills lo r appropria tions shall 
be cr-nlim-d to appropria tion* H ie subject 
o l c.t, h h ill shall be expressed in the title 
The enacting clause shall be ’ he it enacted 
bv tt I- leg is la tu re id the Slate o l Alaska ” 
A rl II. $ 14 provides 
P.isxagr of Hills H ie legislature shall es­

tablish the procedure for enactment o f bills 
in to law No lu ll nu> become law unless it 
has p.ixsrd three readings in cacti house on 
three srp .ir.ite d j> s except tha t arty lu ll ntay 
t-e advanced from second lu th ird reading on 
th r same day by concurrent e o f three fourths
o f  III*  h o i i v  f - , h  I in v  ,1 * m o

house. These provisions arc meant "to en­
sure dc.deration prior to passage, to ensure 
that the requisite majority of each house 
affirmatively votes to enact a bill into law. 
and to provide a public record of the vote 
cast by each legislator." • Plutnlc) v. Hale, 
594 P.2d 497, 500 (Alaska 1979)
( 3 ,4 ) In addition to these formal safe­

guards there is the condition that no bill 
shall become law unless the governor has 
the opportunity to veto i t"  This (tower is 
granted " 'to preserve the integrity of 
(the executive] branch of government 
and thus maintain an equilibrium of gov­
ernmental powers . (and] to act as
a check upon corrupt or hasty and ill-con­
sidered legislation.*" Tlurmns v. Bosrn, 569 
r.2d 793, 795 n. 5 (Alaska 1977) (citation 
omitted). Finally, there is the clause that 
laws do not become effective, unless a lw**» 
thirds vote of the membership of each house 
provides o'herwisc, until ninety days after 
they are enacted. Art. II, § IS. This is 
designed to provide a fair opportunity to 
those people affected by legislation to learn 
of the laws they must live by."

(5,6] The question presented by this 
case is whether the legislature can exercise 
its legislative power without following 
these e:..iclmenl provisions. In our view 
the ansxv r must be in the negative, for 
otherwise they would serve no purpose. In 
Plum Icy v. //a/e, 594 I\2d 497. 502 (AlaA* 
1979) we held that the requirement* of Art 
II § 14 are mandatory, not permissive"

become law w ithout an affirm ative vote- uf a 
ma jo rity o f the membership o f each ho-.ts** 
The sea* and navs on final passage shall be 
entered in the journal

11. See .1 Proceedings of the Alavku Cunstitu 
ticn .tl Convention 1746 43 (January I I . 19361

12. See 3 Proceedings o l the Alaska ( ons litu 
tumal Convention 1751 (January I I .  1956

13. A it II. 15. 16 ami 17

• 4. S ir 4 I'rot'cedingx of the Alaska Constitu ­
tional Convention J ( |0  (January 25. 193b)

15. We jls o rrfe ned to the Art \\. P  11 am* 15
j f :u„- o -
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The minute* of the proceed in t of tear con­
stitutional convention indicate that the del­
egate* were felly aware that only by fol­
lowing the enactment procedures could the 
legislature make law. Thus, I), h gate 
Sundlmrg stated:

Now, a majority vote in each house of the 
legislature Is not equivalent to passing a 
law, because it does not require the signa­
ture of the governor, and it does not 
require conformance with the prosisiojjs 
of this constitution and the provisions of 
such laws as will he passed under it with 
respect to the procedure in enacting a 
law. So, when we say in the second 
sentence, "The stale nay by law," we are 
saying that that law* must he parsed by 
the legislature in the manner lhal i> re­
quired by the constitution ar.d the stat­
utes, and either signed hv the governor or 
passed oxer his veto or become law with­
out his signature in the manner provided 
in the constitution, which we fell was the 
real intention of iVe Imdy rather than 
m“rclv requiring that the Icgi.-lalure by a 
majority in each house and without ad­
hering to any of thuse other restrictions 
and without any reference to the gover­
nor could contract deb on behalf of the 
state.

5 Proceedings of the Alaska Constitutional 
Convention at ,3405 (January 2 \ 1956) Of 
course, when the legislature wishes to act in 
an advisory capacity it may act by resolu­
tion. However, when it nu-nns to lake ac­
tion having u binding effect on those out­
side the legislature it may do >o only by 
following the enactment procedures. Other 
state courts have s<* held with virtual una­
nimity "

r e t  C orp . 5S* P M  514. 54.1 i I I  i A laska 
I97H), stating " i iu r  const it ut un. impose* cer­
ta in requirements u f fonna lils on legislative 
action the legislature enacts laws
by the passage of bills H ire ling the letegoing 
formalities It may not enact a law nr change 
one by comm ittee report "

16. W ad-on* v r;.*Mco I 'h .vn l'c r o f iV im rirfC r. 
121 Colo 521. 2 |h P 2 il 491 I I'.»r<01 is p -ilu ips 
an exception A t issue ther-’ was a st Hute 
allow ing certa in tax p ro u n is  to be pledged as 
Security for Im iut* to p,»* to* CM -'stro-p-ir, i.l

Thus in People r.v rel. Burrilt v. Commit- 
iiimvrs of Slate Contracts, 12b HI .322. 11 
N E ivu < If*>»7) a joint resolution directed 
suits officials to make a contract for the 
publication and distribution of certain mu­
nicipal laws and provided an appropriation 
for that purpose. The Illinois Supreme 
Court held that the joint revolution was 
invalid because the enactment procedures 
prescribed by the Illinois Constitution had 
not been followed. Speaking of them, the 
court stall d:

That these various provisions, giving the 
form and mode by which, through the 
concurrent action of the legislative and 
executive departments, v did and binding 
laws are enacted, are, in the highest 
sense, mandatory, cannot he doubted.

11 N.E. at lh:». The court went on to note 
lhal

nothing becomes law simply and solely 
because men who possess the legislative 
power will that it shall he, unless they 
express their determination to that effect 
in the mode pointed out hv the instru­
ment which invests them with the power, 
and under all the forms which lhal in­
strument ha? rendered essential. (Cita­
tion omitted].

to.
In Mulhtn v. State, 114 Cal. 57K, 46 P. 670 

(1896) the California legislature hail passed 
a resolution requiring compensation of a 
private individual. In rejecting the argu­
ment that the ret luliwn had the effect of 
laxv '.he court staled:

A mere resululion is nol a
competent method of expressing the h g- 
islalive will, where that expression is to
such pledge shall firs t Ik* approved Its jo in t 
resolution of Ih r Senate and I (raise of Mepic- 
st-MAUves ** Id 213 I ' 2d at 502 Tin- c inu i 
Upheld tin ' sl.itiifi*, find ing lha l sui'li a it 'ln lu  
Hon was not legislative in tb a r j i le r , hn| **• i-| 
at(ed| so ld * to the tra n s it lion of th r tuiMiiesx 
of ItlP tw o houses " Id 21k I* 2d at 510 tin t* 
proponent td ih r legislative veto has remarked 
I lin t the rea*-cum; o f lia s »-.|st» is "su imsatis- 
far|«*ry as to ilrd fu s  its v.dm* as a p re o 'd c n t" 
Schwarts. Legis/.itivc f ’orifr •/ of Atlmmislr.i- 
l iv e  Union X llty.nl t ie hi\  111 N V IM . l t , v 
•». I :«<•( n * •
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have 1 ho force of law, and hind other* 
than the member* of the house or houses 
adopting it.

J6 !’ »it 672.
Moran v La Guardia, *270 .. Y 45U, 1 

N K 2d yC1 11036) involved slalulnrv provi­
sions reducing public employe***’ salaries 
during an economic emergency "until the 
legislature shall find their further operation 
unnecessary." The legislature first at­
tempted to repeal this law by passing n bill, 
but it was vetoed by the Governor. The 
same result was then sought by the passage 
of a joint resolution. In an alternative 
holding the court held that the legislature 
could not constitutionally terminate the op­
eration of the statute by resolution: 11

A concurrent resolution or the Legisla­
ture is not effective to modify or repeal a 
statutory enactment To repeal
or modify a statute requires a legislative 
act of equal dignity and import. Nothing 
less than another statute will suffice. A 
concurrent resolution of the two Houses 
if not a statute A concurrent
resolution, unlike a statute, is binding 
only on the members and officers of the 
legislative l*ody. It resembles a statute 
neither in its mode of passage nor in it* 
consequences. The form of a hill is lack­
ing, and readings are not required. It 
does not have to lie on the desks of mem­
bers of the Lxgidature for three legisla­
tive days But more important,

17. 1 lie nlhe r alternative lid d in g was ih.xl ihe 
si .m ile had not authorized lerm ina linn bv reso­
lu tion

In. In  It.i* s.m«e effect arc flecker \ Detroit 
V i* n.mk 2b'* \ l i r h  432. 207 N W  *71(1934). 
f ’.V ie /Jnd le tnun.it X V R Ch v Stare ex le t 
.U lo rr .n  (jvnerul. HO Ohio St 251. 97 N E i*G7. 
?*7l 1 1 52) | (A ) jum l irvo lu tio n is not .in act ol 
I* i*.-dalu>n and H cannm be eflectivc
b r any puqmve h r which an exercise u l legis-
l - i l i '- r p’. t tv r iv n i* c r t l ) r y  ). St odder \
Smut). M l l'a 103. 2oq , \ M il 1,04 (193ft) 
( " I l ie  sulqed maile r o l th is jo tm  resolution is 
legislative in ns nature It is not a mere formal 
expression of legislative opin ion (and is there- 
fore invalid I'*). S t j re rv re l Todd v Yellc. 7 
Wash 2d 413. 1)0 1* 2d 102. HiS (1941) i ' l l is 

rlear lha l a house resolution is not a 
Ij s s  a law must b ‘‘ r i ia r t rd  eilher bv p o p u l a r  
m iiia iiv r nr bv liie  legislature, and. when by 
the lig iv l.it ure. uais l Ur by lo ll ").

its ailo|>tiun is complete without the con­
current action of the Governor, or. lack- 
int; this, passage by a two-thirds vote of 
each House of the Legislature over his 
veto. Thus a juinl resolution may be 
adopted by a mere majority of the Lcgis- 
lature without action by the Governor or 
notice to the public, whereas the enact­
ment of a statute requires action hy three 
distinct bodies and at least three days' 
notice to the puldic. As has been well 
said: "In the exercise of this vast power 
(of the Legislature! according to the fun­
damental idea and constitutior. of parlia­
ment the concurrence of the three dis­
tinct bodies of which it is composed, each 
acting hy itself and independent of the 
others, is necessary. No two of them 
acting together, much less alone, can 
make a law." [Citations omitted]1'

1 N.E.2d at 902 
(7,8] The express provision in the Alas­

ka Constitution of two specific legislative 
veto mechanisms supports our view that no 
implied general power to veto agency regu- 
latioi hy informal legislative action exists 
On the subject of the organization of the 
executive department the governor may 
propose changes in the law by executive 
order. Unless they are disapproved by the 
legislature within sixty days by "resolution 
concurred in by a majority of the members 
in joint session . . . such changes
shall "become effective at a date thereafter

Rowley v C ity o f Mn.'forO. 132 O r 405. 2S5 P 
I I I ) .  1114 (1930) (“ Th** pnwer o f the LogtlJa 
lu re lo effective ly legislate by resolution is con­
fined w ith in very narrow lim its . It may p ro ­
vide lo i expenses incident 10 iis sessions, such 
as employing clerks and stenographers and 
procuring supplies, and other matters incident 
t*» the c jr rym g on of its own business, but it 
cannot go outside and legislate generally on 
matters invo lv ing property or othei rights As 
to such matters, its resolutions have only the 
effect o f an expression of opin ion and no 
more "). /M u irs v Uland. 156 Okl 4». 9 P 2d 
720. 721 (1932) (” fa) resolution is (lie mere 
expression o l an opinion and not an enactment 
o f law ."), Ncuv/wrt Sew s f ire  F ighters A ss’n, 
LocjI 794 v. City of jVeu/rort News. J07 
r  Supp 1113, 1115 (fc D.Va 1969) (TM he reso­
lu tion expresses only the opinion of that legis­
lative b**dy '*).
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to be ilcsigrMli l by the governor." 11 On 
the subject of municipal boundary changes, 
the slate local boundary commission may 
make recommendations. They become ef­
fective forty-five days utter presentation to 
the legislature unless vetoed by >1 "resolu­
tion concurred in by a majority of the mem­
bers of each house. " 20

There are several noteworthy aspects of 
these expressed powers. First, they are 
accompanied by specific time deadlines. 
Second, the deadlines are different, sixty 
days in one case and forty-five days in the 
other. One may question, .if there is an 
implied legislative veto poxver in the consti­
tution. whether it is accompanied by a time 
limit, and if so, what the limit is. Third, 
the expressed legislative vetoes annul pro­
posed executive action, they do not change 
existing law. They therefore do not have 
the same potential for the disruption of 
public expectations and ongoing executive 
programs that the blanket veto in question 
has. Fourth, the legislative vole required 
for the exercise of each of the expressed 
vetoes is different. Hc-organizalion orders 
may be blocked by a resolution of disap­
proval concurred in by u majority of the 
inembers of the legislature in joint ses­
sion,21 while boundary charge vetoes re­
quire disapproval by a resolution concurred 
in by a majority of the members of each
19. A rt III. ft 23

20. A n X ft 12 Wi* do tint agree w ith the 
Utssi n fv  characterization of Ihe power granted 
in these tw o provisions as rule-making power, 
which we scp as the power in  interpre t am i 
implement statutes Rather. 1 fit* power con ­
tained in these provisions is the power to 
change statutes, therefore, the expression o l 
these extraord inary pushers m the constitu tion 
cannot he regarded as carry ing an implica tion 
that general adm in is trative rule making was 
meant to be forbidden,

21. A rt 111. ft 23

22. A rt X. (1 12

23. A rt II. ft I.

24. The dissent suggests that our comment in 
Uoetil r, S,ihre Je t ttooni. Inc . 349 I ' 2d 5K3 
(A laska IfHjU), supports an a ffirm ative answer 
to this question. We staled that " f i l ie  legisla­
tu re ) has the power by resolution to annul any 
agency or ilepnrHnri’t rn!e * r ro ig ib i. in . ' ’

house.** Since tin* .Senate has twenty mem­
bers and the Hi luxe has forty,25 these differ­
ences can l*i quite important. The votes of 
thirty legislator* are required to forestall a 
veto taken in joint session, while ten sena­
tors can prevent a veto if the vote is to be 
by a majority of the meml*cra of each 
house. Here, us with the differing time 
deadlines mentioned atrove, one may inquire 
its to which voting method the constitution 
would impose as part of an implied general 
legislative veto (tower. The answer, of 
course, is that the constitution contains no 
clue. In our view. *ho sjrecificity with 
which the constitution deals with the legis­
lative veto powers it does grant leads logi­
cally to the conclusion lhal no other veto 
power is implied.

Ill
We are aware of only three cases which 

have decided the question whether a legisla­
tive veto is constitutional24 They are A t­
kins v. United States, 556 F.2d 1023, 214 
CLCI. 18G (1977), cert, denied, 431 U.S. 1009. 
98 S.Cl. 718. f>4 L.Ed 2d 751 (1978); Opinion 
of the Justices, 96 N.H. 517, 83 A.2d 733 
(1950); and Keith v. South Carolina State 
Housing Authority, (ClC.P., 1 llh Jud.Dist 
Aug. 23, 1975). rov'd on other grounds. 207 
S.C. 1, 225 S.E.2d 847, 8-18 (1976)“ vHowever, the crmMitorioiuhie of annulment 

was nut utgurd m that case. and our statement 
obviously wax not .1 judgment on this issue

25. The A nna would add Sihh.ich *• ItWscfl. .312 
17S 1.61 SC t 422 .K 5 I. F.d 479 (1940) in th is 
l:M; however. Ihe tspe o l veto discussed there 
apparently entailed form a l law enactment and. 
therefore, the case lias no relevance t** the 
question before us Si<r A tk ins v t in ted  
States. 556 K2d at I OHO and n 21 In Ducklrv 
* Valeo, 424 U S . I. 140 n 170. 9<*. SC t 012. 
G92 n 176. 46 U fcd 2d G59. 757 n 176 11976). 
the United S tairs Supreme Court found it un ­
necessary to pass on the va lid ity o f a legislative 
veto, but J iis tire W hile in a concurring opinion 
indicated h r thought it wav constitu tional 424 
U S. at 2M  H5. SMS S C l at 757 SH. 46 L Ed 2d 
at K.lft 39 Subsequently, the Court o f Appeals 
fm the D is in r t of Columbia avoulrd the same 
Issue, Clark v. V'i/,s>. 1H2 U S App l)C . 21, 559 
K.2d (*42 ( l)C C ir 1 (rn  band a l f i t  mem 5oh 
noru Ct.trk *’ Kinnnnt. 411 US 950, 97 SCt 
2liG7, 53 l. t.d 2*1 267 (1977). I»r* Circuit lodge 
Mai-iC iiuo " rr.i»:J*r! *t i* n *................... -
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TIii: N'l-m 11 .iliqisl'.in: liiic, tijun ieO  o l th e  
Justices, 96 Nil. 517. S8 A. 11 7IJS (1959), 
ir.v.il wi-.l tl;i’ quistiun whether a rcor^aniza- 
linn statute uolate.l tin- stalv constitution, 
The statute liruvidvil th.it tie: rt<.iq;anizn- 
liun plan prnpusuil t'y tho pe.ernur woulil 
Income law if Ihe two !vpislali\t houses (lid 
mil ilinapprinc il In coqcurrem resolution. 
Thu court rondu.iu‘1 that the statute viulat* 
uil thu Liiaclmcr.t provisions of the New 
Hampshire Constitution 

The procedure which (the reorganization 
statute) provides is in distinct contrast to 
that contemplated hy the Constitution. 
Consent is to he manifested by silence or 
adjournment, and disapproval by "concur­
rent resolution" (T]he contem­
plated procedure viulat vs the constitu­
tional provisions requiring separate ac­
tion by each bouse of the Legislature 

(T]he act would dispense with 
the "passage" of any measure, as lhal 
word is commonly used, and with the 
requirement of presentation to the Gover­
nor. In a sense the act provides for a 
reversal of the democratic processes re­
quired hy the Constitution, for under it 
the Governor would propose the legisla­
tive action, rather than approve or disap­
prove of action taken. R3 A.2d at 741. 
In K eith  e .South C a ro lin a  S l a t e  H ousing  

A u th o rity , (Ct C.P., 11th Jud.Dist., Aug. 2d, 
1975), rel it on o th e r  grounds, 2G7 S.C. 1, 
225 S.K 2.1 SI7, US (1976). the South Caroli­
na Court of Common Pleas considered, in te r  
a lia , the validity of a statutory provision 
staling that regulations promulgated hy the 
Housing Authority shall lie "null and void 
unless approved hy a concurrent resolution 
of the General Assembly at its session fol­
lowing such promulgation." The court held 
that this provision violated the constitution­
al enactment requiremen's because "the 
General Assembly may not perform a legis­
lative function hy means of a concurrent
dissent critic iz ing Justin* W hite 's conclusion in 
llucklry 182 U S App D C at G4. 539 K 2d at 
685

26. f tn ih i* South C j 'o Iw j S ta te  Housing An- 
Ifi'iril}. Up at 'J

re so lu tio n ."T h e  court also conclud'd 
that thu provision impermissibly infringed 
on the executive's power to administer and 
enforce the laws.1' On appeal, neither rul­
ing was challenged, but the Mittir supremo 
court ruvcrjthl on the grounds that the l»g- 
islativo veto provision was nut severable 
ami, therefore, the whole ucl was unconsti­
tutional.24 The appellate court accepted the 
lower court's ruling on the veto provision as 
the law of the case and iliii not pass on the 
issue.**

Atkins v. United Stales. .550 F.2d 102*. 
211 CtCl 18G (1'JiT), a r t .  denied, 421 U S  
1000, 08 S Ct. 718. 54 LKtllM 751 (107^ 
involved a statute empowering the Presi­
dent to make recommendations for judicial 
salary increases and transmit them to Con­
gress; the recommendations would become 
effective after thirty days unless disap* 
proved by either House. 11 w;lh claimed 
that this mechanism was unconstitutional 
because il contravened article 1 , section 1 of 
the United Stales Constitution, which v* its 
the legislative power of the United Static 
in a bi-cameral Congress, article I, section 7. 
which grants veto power to the President, 
and the principle of separation of lowers. 
The Court of Claims, vn banc, in a four-to- 
three decision, upheld the statute.

Atkins is not strong authority in this 
case, Car the following reasons Find, the 
majority look pains to confine its opinion to 
the narrow issue before it. emphasizing that 
Congress' ,spec«al role in the establishment 
of judicial salaries shaped its reasonin'’ and 
conclusion, hi. at 1058-60. 1063, 1UU5, 106* 
Moreover, the United States Constitution 
does not contain detailed directions for leg­
islative action similar to those set forth in 
the Alaska Constitution, discussed supra. 
pp. 772, 772. Thus the Court of Claims
was able to say, speaking c»( article 1 , sec­
tion 1 of the United Slates Constitution w
24. 225 S E 2d at h IK 49

29. 225 S E 2d at R48

30. IJ S O m it j r i  I. $ I provide*

27. 10 at 10
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"(TJlie clause does not itself, as u textural (111 The Amici argue that since the leg:
matter, mechanically direct the manner in 
which Congress must exercise the legisla­
tive power." hi. at 1062. Such a statement 
could not he made with reference to Article 
II of the Alaska Constitution. Further, the 
court stressdl that r.u change ir. the law 
was accompli:, bed by the one-1 louse veto, 
because the President's recommendations 
never had the effect of law. Id. at 1063. 
The court implied that for one House to 
have the authority to make such a change 
would lie unconstitutional: "Nor could one 
House do anything more than preserve ex­
isting law " Id. at 1064. In con­
trast, the annulment provisions of AS 44.- 
G2320(a) permit tin: legislature to void ad­
ministrative regulations which are in effect. 
Such regulations are laws in every mean­
ingful sense,11 and annulling any one of 
them effects a change in the law.

IV
We turn new to a discussion of the major 

argument.* of Appellee and the Arnici.
The first is that since A& ll 62 320(a) was 

passed hy the first state legislature, several 
members of w hich had served in the Alaska 
Constitutional Convention, and w'as ap­
proved by Governor Egan, who had been 
chairman of the Convention, a stronger 
than usual presumption of constitutionality 
should bo applied32 We need not pause to 
debate that point. Whatever the strength 
of the presumption might be, it will be 
overcome if the statute cannot be squared 
with a reasonable reading of the constitu­
tion. That, in our opinion, is the situation 
here.

A ll legislative powers herein granted shall Or 
vested m j Congress of (lie United Stales, 
which shall consist o f a Senate and House c f 
Representatives

31* I Mermes. Stem & G ru ff. Adm inis tra tive 
Law § 1 0212) .it I 45 (1977). 2A Sutherland. 
Statutes and Statutory Construction $ 49 05 al 
240 (4 llt ed Sands 1973), which stales 
An adm inistrative agency may be vested w ith 
the power lo promulgate legislative m ttrp re - 
live rules which nave ihe force and effect of 
law. Such paw rrs must he lim ited by a stan­
dard, and. when exercised, the ensuing regu­
lations. if w ith in *he standards, have the 
same cmcacy os an ong ina l statute enacted 
by the legislature (Footnote omitted)

laturc may delegate law-making power to 
an administrative agency, it follows that it 
may reserve to itself a part of the delegable 
power, and lhal a de-ligation can be made 
subject to a condition that the legislature 
may later change the terms of the delega­
tion by informal action. The answer to this 
argument, in our opinion, is that while the 
legislature can delegate the power to make 
laws conditionally, the condition must he 
lawful and may not contain n grant of 
power to any branch of government to 
function in a manner prohibited by the con­
stitution. The legislature is l»ound to act in 
accordance with the constraints provided in 
article 1! of the constitution. The f3ct that 
il can delegate legislative power to others 
who are not bound hy article II does not 
mean that it can delegate the same power 
to itself and, in tho process, escaj«e from the 
constraints under which il must operate.31

(10) To illustrate this point we may as­
sume that the legislature has the pow-cr to 
establish an indej»cndenl agency which 
would have the power to disapprove of 
agency regulations. Since the agency 
would be a part of the executive depart­
ment the article II constraints on legislative 
action would not govern its functions. 
Could the legislature instead convey to its 
own members the power to act as such an 
agency free from these constraints? The 
answer, we think, is clearly no for that 
would amount to dual officuhulding, prohib­
ited by article II, section 5.14 and would
32. The same argument was unsuccessfully 
made in tiraOnvr v HjrumonO. 553 f* 2d I. 4 nn 
4 & 5 (A laska 1976).

33. "A  delegation which disperses power is not 
necessarily constitu tiona lly equivalent to one 
which concentrates power in the hands o f the 
delegating agency "  Watson. Congress Steps 
O ut■ A Look j t Cenpjessional Control o f the 
Executive, 63 CaU . Rev. 9H3. ICiGT n 430 
(1975)

34. A rt II, § 5 provides in relevant part
D :hqiiJlifiranein No legisla tor may held 

any other office or position of pro fit under 
the United States or the State.

M  FM -I*
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infringe on thu executive appointment pow­
er set out in article III, section 26 13 While 
the power to void agency regulations could 
be exercised by either the legislature, or by 
Bn agency, when the legislature exercises 
such power 't must do so while acting as a 
legislature. Il may not grant itself the 
[tower to act as nn agency 

It might be supposed that if the legisla­
ture could condition thu validity of a regu­
lation u|»on the subsequent disapproval by 
both of its houses by concurrent resolution, 
il could condition the same upon disapprov­
al by a committee,11 or a single legislator. 
Using the theory, propounded by the Amici, 
that a veto is merely a condition there is no 
principled distinction between these cases. 
It is therefore worth observing that most 
authorities have rejected the validity of 
la*s conferring either affirmative or nega­
tory legislative powers on individual legisla­
tors nr legislative committees.

In Stale ex ret. Judge \\ Legislative F i­
nance Committee. 16S Mont. 470. 543 P.2d 
1317 11975), at issue was a statute empow­
ering an interim legislative committee to 
approve budget amendments The statute 
was held invalid. The court pointed out 
that the power to approve budget amend­
ments could he exorcised l»v the entire leg­
islature in making an appropriation, or by 
an executive agency acting on a proper 
delegation from the legislature, but the leg­
islature could not delegate the power to so 
act to one of its subdivisions. Id. 543 P.Zd
35 Art III. ̂  26 provide*

Hoards and Commissions When j  board 
or commission iv a t t.u* head of a princ ip .il 
di’panmunt or a rp^ula ’ orx or quasi jud icia l 
agency, it* members shall be .ipponm-J by 
the governor, subject to con firm a tion be a 
ou|>>niv of tbi- member* oi the Uvi-.I.itu ie in 
jo in t session, and may be rn n o u  d as prosuJ- 
v il by law They shall be c ii i / r n x  of the 
t ruled State* The board er rn in in i** iun 
niav appoint a principal r v r i i i l i v r  officer 
when .it ifh o n rrd  by lave, but the appuuiiin i'n i 
shall Ih* subject to th r jp j.ro * al o i the gover­
nor
See. e g, lUnktrV v V‘a/<•»>, 42-1 II S I. 11H 

43. SO S Cl 012. 6HI 093. 10 1.1 d 2d 659. 744 
54 holding that Federal Elections Commission 
members w e ir nccesvanly "O ffu i-rs of thp 
United S ta irs ”  brcausc. among lit h r r rrason*. 
of their adm inistrative rule-making power, and

at 1321.17 The same reasoning wax em­
ployed in People v. Tretnair.c. 252 N Y. 27, 
168 N.E. 817 (1929), where the Court of 
Appeals struck down a statute granting 
certain legislative committee chairmen the 
power to disapprove of the allocation of 
lump sum appropriations to an executive 
agency. The court acknowledged that the 
legislature might itself legislate the alloca­
tion, or it could delegate the responsibility 
to an executive agency. Il could not. how­
ever. delegate the responsibility to one. or 
more than one. of its members: "The Legis­
lature might make the segregation itself, 
but il may not confer administrative pow­
ers upon its mcmtwrs without giving them, 
unconstitutionally, civil appointments to ad­
ministrative offices. It might by general 
law confer the power of segregation or ap­
proval of segregation upon any one but il> 
own mcmhers but the Constitu­
tion makes its own members in­
eligible to such an appointment." Id. 168 
N.E. at 822. See a/so, Stoc/rman v. Leddy. 
55 Colo. 24. 123 P. 220, 223 (1912), [Irani- 
Icttc v. Stringer, 186 SC. 134, 195 S.E. 257, 
264 (1934). Contra, Opinion of the Justices, 
110 N II 359. 266 A 2d 823 (1970)

The Appellee also argues that legislative 
oversight of administrative regulations is 
desirable and that such oversight cannot 
lake place effectively if it must follow the 
path of legislation prescribed by article II 
There are two answers to this argument 
First, and most niportant, the question of
i burr fore could nut he appointed bv Coiljrres ' 
h 'o p t r v Tremaine. 252 N Y  27. IGH N L M “ 
(1929) discussed infra, p 77«

36. In fact, under AS 24 20 445(.i>. the Admuus 
tra i l* * H» i:mI.i Ikhi Hevn-w ('omm ittee . a p rr in i 
nenl j«'int committee of tin* legist J iu te. iv qr uii 
ed thu power to suspend the operation o f »u:* 
regulation adopted .ili«-r adjournment o f the 
li'IJ is litnre until th ir ty dass a fte r the IcpslA iu ic 
reco iiv rn rs

37. H ie people of Alaska re rrn ilv rejected -i 
ro iiM iiu tiun .il amendment which, like the la * 
struck down in Montana, wav drowned to vevi 
the power to a jip rov r h iiiln d revision* in an 
m in i in legislative ru iiim itie e AV(* Alaska 
Crinvt .in II. 9 I I (projiuvi-d amend I 9#.*t 
5\>PP)
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whether the legislature might perform a 
task more efficiently if it did not have to 
follow article II is essentially irrelevant. 
Since article II applies, the question of 
whether efficiency lakes primacy over other 
goals must be taken to have been answered 
by our constitutional framers. Second, at 
least according to a recent case study, the 
legislative veto has been unimpressive in 
practice. See Bruff & Gellhorn, Ccngres- 
sional Control o f Admi/istrative Regula­
tion: A Study of Legislative Vetoes, 90 
Harv.L.Rev. 13C9 (1977). That study con­
cludes, essentially, that the legislative veto 
encourages secretive, poorly informed, and 
politically unaccountable legislative action. Id at 1409-20. It is consequences such as 
these that the enactment provisions of our 
constitution are designed to guard against. 
See discussion, supra, pp. 772, 773.

Apjiellec also makes an argument based 
on the doctrine of separation of powers 
Rule-making is essentially a legislative 
rather than executive function anti so, the 
argument goes, broad latitude must be af­
forded the legislature to act as il sees fit in 
this, the core area of its duties. This argu­
ment is essentially inconsistent with the 
requirements prescribed in article I! of the 
constitution which must be observed in the 
process of legislation The legislature is 
not free to ignore these retirements See, 
discussion supra, pp 772, 773

A p| K? I lee finds it significant that the 
Alaska Constitution contains no provision 
like that in section 7, clause 3 of article 1 of 
the United Slates Constitution u which au­
thorizes the executive to veto legislative 
resolutions, and argues that executive in­
volvement in the enactment of resolutions 
was not deemed necessary by the framers 
of the slate constitution This point, how­
ever, docs not advance Appellee’s case Un-
48- This clause provides

Ever) Outer, Revolution, or Vote to which 
the Concurrence ut the Senate and House ol 
Representatives niav be necessjrv (r>cepl on 
a question of Ad juumm rnU shall be present­
ed to the President of the Hinted States, and 
before the Same shall tJke I fleet, shall be 
approved by bun. or 01-1114 d iv ip p ruw d by 
him, shall be rcpissed by tw o thirds of the 
Senate and House o f Representatives, ac-

dor the United States Constitution joint 
resolutions are one means by which laws 
are enacted;3* they are therefore naturally 
included among those legislative acts sub­
ject to Presidential veto. However, under 
the state constitution resolutions are not an 
alternative law enactment process, and 
therefore there is no need to make them 
subject to ar executive veto.

The Arr . .hat since AS 44.62-
320(a) wit* . passed in accordance with
all constit a mandates and since the
governor L» the op{>ortunity to veto tho
statute, constitutional requirements have 
been satisfied with respect to subsequent 
acts of the legislature taken pursuant ;o the 
statute. In other words, by virtue of one 
enactment approved by the governor, the 
legislature can free itself, in certain in­
stances, of the constitutional constraints 
that would otherwise govern its actions. 
Such an enactment would im|*.-rmis*ihly 
preserve legislative jwwer possessed at one 
instant in time for future periods when the 
legislature might otherwise be incapable of 
acting liecausc of the executive veto41 It 
would also do away with the formal safe­
guards of article II which are meant to 
accompany law-making The requirements 
of the constitution may not be eliminated in 
this fashion.

REVERSED AND REMANDED w,ih di- 
ructions to enter partial .summary judgment 
in favor of the stale as to the effect of the 
concurrent resolution and for further pro- 
ceedings.

BOOCHEVER, Chief Justice, with whom 
CONNOR, Justice*, joins, dissenting

I
1 believe* that the* legislative power to 

annul administrative regulations by concur-
carding to the Rule* am) L im itations pre­
scribed in the Caw of a Kilt | l mph.isis 
added]

39. I n  I led St.ties r \  n l  te x ts  x *>lmltsl.if:et.
129 U S. 470, ‘J S Cl 3*2 . 32 L l.d 7k * I I * - 9;

40. See W utvm . Su p s Oof A L i* ** j i
Congressional Cvnfrt'l o f »*'c E \c c u l i-e. h i Cat
L Rev 9S3 .it 10117 (1975)
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rent resolution is constitutional. In my 
opinion, the majority reasoning is fallacious 
in equating regulations with laws passed by 
the legislature. The litany of constitutional 
requirements outlined ir, the majority opin­
ion is indeed mandated for the passage of a 
bill into law. The constitution, however, 
makes none of those requirements applica­
ble to regulations. In fact, the constitution 
is silent as to the practice of delegating 
rvjthnrity by the legislature to the executive 
or administrative agencies for promulgation 
of regulations1 Regulations may tc pro­
mulgated without having each regulation 
confined to one subject, a descriptive title, a 
specific form of enactment clause, three 
readings on three separate days, the vote of 
each member adopting the regulation re­
cord'd, a majority vote of each house of the 
legislature, a public record of the vote cast, 
being subject to veto by the guv error, a 
90-day waiting period before becoming ef­
fective ! Nevertheless, the majority does 
not question the authority of the legislature 
to delegate the power to promulgate regu­
lation without these safeguards. It seems 
to me that if the legislature, in authorizing 
regulations, cannot condition that authority 
with a reasonable provision for oversight 
because the annulment of a regulation is 
equated with repeal of a statute, then the 
regulation itself must be considered invalid 
as not having been passed with the require­
ments necessary for enacting a bill into law.

This issue was considered by this court 
sh.rtly after statehood in Boehl v. Sabre 
M  Room. Inc, 349 P.Sd 585. 588 (Alaska 
196*1). where we Staled:

The legislative power of the state “is 
vested »n a legislature." It is argued lhal 
because of this constitutional provision 
thu power may not be delegated.

Rut such a strict theory of separation 
<f powers ignores realities and the practi­
cal tUMt’ftiilios of government. The Unit­
ed Stales Supreme Court has said that 
delegation by Congress has lung been rec-

I .  7lt«* c o n v o lu t io n  d o e s  j u l l u m / r  “ (r le g u ta tn ry , 

q » .iv i  ju d i'.ia l and t e m p o r a r y  a g e n c ie s '' to  h r  

c it a h liv h r d  t>> la w  A rt  I I I .  § 2'i T h e re  a r e  

n o  cu n v titu lio n a l r e q u ire m e n t*  (u r promulga­
tion o f re g u la tio n *

ugnized as necessary in order that the 
exertion of legislative power does not be­
come a futility, and that necessity fixes a 
point beyond w hich it is unreasonable and 
impracticable to compel the legislature to 
prescribe detailed rules. (Footnotes omit­
ted J

One of tho bases specified in Boehl for 
upholding this power of the legislature to 
delegate regulatory authority was the iden­
tical right to annul regulations which tho 
majority now finds to be unconstitutional. 
In Boehl we stated:

It also is not essential, in order to sus­
tain the grant of authority, that the legis­
lature circumscribe administrative discre­
tion by express standards of action in 
order that the opportunity for capricious 
exercise of power will not exist There is 
slight danger of that. The exercise of 
the board's powers is hedged about by 
substantial safeguards Before the board 
may act il must conduct a public hearing 
and afford any interested person the op- 
portun ty to Ik? heard, and it must then 
"consider all relevant matter presented »o 
it." There is ample opportunity for judi­
cial review; for “any interested person 
may obtain a judicial declaration as to
the validity of any regulation.............. .
Finally, there is legislative supervision. 
The legislature, which meets annually, 
may revise the statute und thus restrict 
the bounds of administrative action; if 
has the power hy resolution to annul any 
agency or department rule or n  eulation . 
and the legislative Council, an interim 
legislative committee charged with the 
duly of making recommendations to the 
legislature, must annually review all 
agency regulations lo determine if the 
legislative intent is being correctly fol­
lowed.

349 P 2d at 590 (emphasis added) (footnotes 
omitted)
2. AS 44 G2 IbO dues specify lh a l. w ith certain 
exceptions, regulations become effective on Ihe 
3Uih day j l i r r  filmy, hy ihe liru trn a n t governor.
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In m> opinion, the majority misstates the 
question presented as being whether the 
legislature can exercise Its legislative power 
without the usual constitutional safeguards 
The real question is whether, having exer­
cised its legislative power, subject to all 
those safeguards, it may condition the dele­
gation of regulatory power to an executive 
agency upon a provision for legislative 
oversight, I agree wit1/  our statement in 
Boehl lhal the legislature ha-, that power

II
The advent of the industrial revolution 

vastly increased and complicated the tasks 
of legislatures Due to limits of time and 
specialized expertise, kgidaturos have 
found it impossible to prescribe laws ade­
quately covering the tremendously varied 
and intricate forms of social relationships 
arising out of the proliferation of business, 
manufacturing, trade, I ran.* inflation, com­
munication and commercial enterprises.3 
Of necessity, legislative authority had to be 
delegated lo administrative agencies. 
Nevertheless, both in England and in the 
United States, efforts were initiated to 
maintain some controls over broad delega­
tions of authority4 

England has long utilized the laying sys­
tem, whereby an administrative order or 
regulation must be laid before Parliament 
for a specified period of time l>eforo becom­
ing effective.
3. S e p  generally S lo n e .  T he  T w r n h e t t t  Century 

Admmistrjtn e Explosion and Alter. 52 Calif I. 
Rev 513 fI9G41

4. See Du i'.vrri. A I.•‘•pshU*m Too! M r Supers b 
sion of A dm in is tra to r Agencies The Laying 
System. 2 r» furdhjtn I .H «  63$ (195?). 
Schwartz. Legislative Control o t Adiramstia 
l o t  gu les and Regulations I ha' American £*• 
pener.ee. 30 S' Y L I. Ilev 1039 il 'lS a l (here in­
a fte r c u e d  a s  S c h w a r t z ) .  Carr, l e g is la to r Con• 

tro t of A dm in istra to r Rules am i Regulations 
Pa filam entary S up em sion  m Britain. 30 N Y tj  
I  Rev. 1045 (1055)

5. Schwartz, supra note 4. at I-T12 33
9. C lark v Va.Vo. f-2  U S A;,;. 13 C 2 1. 2x ,!!). 
559 F 2J f.|2 . f,4 'l 53 (13«; (.ir » t n i me I tpvr 
cu riam ), alTd m em  sub num . t 'lath v Him- 
mi t. 431 U S  950. 97 S C l 25o7, 53 L l.d 2d 267 
(1977).

Parliamentary control over administra­
tive rules and regulations is
assorted principally through provisions in 
enabling statutes that rules made under 
them shall In? laid before Parliament 
This is customarily combined with a pro­
vision in the statute, either that the rule 
shall not be operative until il is approved 
by resolution, either of both Houses cr of 
the House of Commons alone . .
or that, if within forty days a resolution 
is passed by either House for annulling 
the rule, the rule is to be void . }
In the United States, the issue of wheth­

er a legislature can reserve to itself the 
power lo disapprove administrative regula­
tions has been brewing for more than forty 
years * The early stages of the dispute 
involved the Reorganization Acts of the 
1530’s and 1940's which provided lhal exec­
utive reorganization plans became effective 
sixty days after transmission to Congress, 
unless within that period Congress disap­
proved by resolution.1 Federal acts incor­
porating similar provisions have proliferat­
ed in recent years.' Yet no federal court 
has squarely evaluated the validity of provi­
sions reserving to Congress the jKv-.or to 
disapprove administrative regulations.'

I l l
1 agree with the majority that there ix 

scant case authority on the specific issue in
7. GinnanCi I h e  C o n t r o l o f  F e d e ra l A d n tm n l i a  

Iw n  by C o n g re s s io n a l R e s o lu t io n s  a n d  C o m m it­
tees .  Gtf H . ir v l Rev 5W*. 5?t*i 42 llt)51 | fh»* 
1919 and 1945 H e rr jum /a iio n Act* provided 
for d is jpp rov .il l»y j  concurrent resolution. Ihe 
I£H9 Act allowed d iv .ip p rov jl bv either 1 louse 
Id J l  5 * 9 . 5HI

H. W ji s u n .  C on g re s s  s t r p s  O a t A  f .is ik  a t  I'iM l- 

gres% 10n . i l  C o n t r o l o f  th e  H s e c u h («*. 63 C a l if  I. 

Rev 953. 9 * 9  (l*»7 5 ) A n  jp p o n d jy  lo  th is  

a r t ic le  l i lt s  n v in v suium* g iv in g  s p e c it l  effect 

lo  c o n g r c s iio n .il  re v o lu tio n *  M a n y  h j v r  been 

p a s se d  in  ( h r  1970*1 an d  in v o lv e  v ein  p o w e r 

o v e r  a c t io n s  n f e x e c u t iv e  a g e n cie s  o r t h r  f 're v i- 

d e n t See i d  j i  1049 92 u p p  A

9. S k 'w j r l .  C o i iM i t u t im i . i l i t v  o f  th e  le g is la t iv e  
V e la H  H.irv J U gH 5U3, 595 (1970)
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Ihe United Slates. Our court, however, has 
favorably discussed the legislative veto in 
Bov hi.

The holding in Atkins v. United States, 
556 K.2d 10-23, 214 CtCi. 186 (1977) (cn 
banc) (jk t  curiam), Cvrt, denied. 434 U.S. 
1009. 98 S Ct 719. 54 L Ed 23 751 (1978). 
supports the* jxtsition taken in this dissent. 
Atkins upheld a statute allowing either 
House o l Congress to veto judicial salary 
increases recommended by a presidential 
commission.

In Buckley i. Valeo. 424 U S. 1, 96 S Ct 
612. 46 L Ed 2d 659 (1976). the majority of 
the United States Supreme Court did not 
reach tho iwue of whether regulations pro­
mulgated by the Federal Election Commis­
sion would become effective within thirty 
days of filing if either House of Congress 
did not divappro' them. In his concur­
rence. Justice White did approve the over­
sight provision, stating:

I am also of the view that the other­
wise valid n gulalory p *wer of a properly 
created independent agency is not ren­
dered constitutionally infirm, as violative 
of the President's veto power, by a statu­
tory provision subjecting agency regula­
tions lo disapproval by either House of 
Congress For a hill to become law il 
must pass both Houses and lie signed by 
the President * t  be passed over hir. veto 
Also, "Every Order, Resolution, ‘*r Vote 
to which the (* incurrence or tho Senate 
and lb-u*e of Representative* may be 
netvi-ary" is likewise subject to the veto 
power Under § I3kfc) the FECs regula­
tions are subject to disapproval; but for a 
regulation to bccom .* effective, neither 
House med approve it, pass it, or take 
any action at all with respect to il. The 
regulation IteCunieS effective by non- 
avtion This no more invades the Presi­
dent's power* than does a regulation not 
required to be laid before Congress. Con­
gressional influence over the substantive 
content of agency regulation may be en­
hanced, but I would not view the power 
of either House to disapprove as eipiiMt- 
lent to legislation or to nn order, resolu­
tion or vote requiring the concurrence of 
both Houses.

424 U.S. at 284-85, 96 S.Ct. at 757, 4G 
L.Ed.2d at 823-39 (emphasis added) (foot­
notes omitted).

The majority cites Rcilh »’• Scuth Caroli­
na State Housing Authority, (Ct. C.P., 11th 
Jud. Dist . Aug 28. 1975). ret <J on other 
grounds, 267 S C. 1, 225 S E.2d 847, 849
(1976), hut appropriately concedes that the 
Supreme Court of South Carolina did not 
reach the issue with which we are con­
cerned.

Also cited is the New Hampshire case, 
Opinion of the Justices, 96 N.H. 517, S3 
A 2d 733 (1950), an advisory opinion on 
whether a reorganization statute violated 
the state constitution. The statute provid­
ed that the reoi '•'•nizatinn plan proposed by 
the governor w« aid become law if the two 
legislative houses did not disapprove il by 
concurrent resolution. The court concluded 
that the statute violated the stale constitu­
tion. Id. M A.2d at 741. Three of the five 
justices fell the procedure violated the prin­
ciple of bicameralism because each house 
“has undertaken in advance to surrender lo 
the other its constitutional authority lo veto 
or refuse assent to action taken or approved 
by the other. * Id. 83 A.2d at 741-12

It is also significant lhal twenty years 
later the New llumpshire Supremo Court 
examined a statute requiring certain salary 
increases to lie approved by n legislative 
committee prior lu submission lu the gover­
nor for final approval. Opinion of the Jus­
tices, 110 N.H 359, 266 A.2d 823 (1970) 
The court, without analysis of its earlier 
opinion, found no violation of separation of 
powers, reasoning that since the legislature 
could delegate its power lo fix salaries, it 
could impose conditions upon the exercise of 
such delegated authority. Id. 266 A 2d at 
826 In conclusion, it seems to me that 
what case authority exists is more support­
ive than not of the concept of legislative 
annulment.

IV
The legislature** participation in the pro­

mulgation of regulation* is within thu con? 
area of legislative power, formulnlion of

STATE v. A.LI.V.E. VOLUNTARY Alaska 703
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policy Accord*ugly, the legislature's power 
to select the means of participation should 
be generously construed.18

The delegation of rule-making authority 
to executive agencies docs not alter the 
basic legislative nature c f the function. 
Conditioning that delegation on the right of 
the legislature to review and annul regula­
tions does not infringe on the power of the 
executive, w here, as here, the annulling ac­
tion is taken at the first session of the 
legislature following promulgation of the 
regulation.11

I believe that a statute can validly condi­
tion the delegated power lo enact regula­
tions by requiring that the regulations be 
subject lo annulment by resolution, just as 
it could limit the effective date of the new 
regulations or the length of lime during 
which they would bo in force. 1 find no 
material difference between AS 44.62320 
and other statutes, upheld by the United 
States Supreme Court, that condition the 
exercise of rule-making authority by ap-
10 . We have held that when the legislature exer­
cises power w ith reference to an essentially 
executive function those powers should be con­
strued narrow ly tirad n rr v. Hammond. 553 
I* 2d I. 7 (A laska 1975) Conversely, when, as 
here, a basically legisla tive fun rtio n is involved, 
the powers o l the legislature should be con­
strued broadly

11. A long-term scru tiny o f executive action 
taken pursuant tu regulations leading to de­
layed annulment m ight involve legislative in ­
fringement on the executive power to enforce 
laws. \V« are not confronted w ith such a ques­
tion ar.d need not pass on it because the rej;illa ­
tion hen- m question was annulled at the first 
legislative session fo llow ing its promulgation 
We are sim ilarly not confronted w ith an annul­
ment by a single legislator, a committee of the 
legislature, or by one house

12- I  'rated S lates v. Rock Royal Co-Operative, 
Inc., 307 U.S. 533. 574 78. 59 S O . 993. 1013
15. 83 LFaJ J446. 1 170 72 (19391 (upholding 
federal statute delegating lo Secretary of A g ri­
culture au thority lo issue marketing orders for 
specified commodities, i l approval o f producers 
was secured), Curr n v. Wallace. 3<X» U S. I. 
15-18. 59 S Ct. 379. 387 3HH. 83 L Ed 441. 
<51-52 (1939) (upholding statute authorizing 
Secretary o f Agricu lture to regulate marketing 
o f tobacco if two-th ird -i o f growers h i  a market 

• requested, by referendum, such action).

proval of private citizen*.'* If private citi­
zens can exercise such power, then certainly 
the legislature should be able to exercise 
the same power.

V
Aa the majority correctly notes, there are 

two provisions in our constitution which 
deal specifically with the legislative Veto. 
These ore article III, section 23. concerning 
executive reorganization, which provides 
that the legislature may veto a reorganiza­
tion plan by a resolution "in joint ses­
sion," 13 und article X, section 12. concern­
ing local boundaries, which provides that 
the legislature may veto b> resolution local 
boundary changes proposed by an executive 
branch commission. 14

The majority concludes that these two 
express provisions creating a legislative 
veto by resolution exclude the possibility of 
an implied legislative veto. They slate: 

In our view, the specificity with which 
the constitution deals with the legislative

13. The fu ll text o f artic le III. section 23, p ro ­
vides

The governor may nuke changes in the 
organization of the executive b ram h or in ihe 
assignment of functions among Its units 
which he considers necessary for efficient 
adm inistration Where these changes re­
quire the force of law, they shall be set forth 
in executive orders The legisla ture shall 
have six ty days of a regular session, o r a full 
session i f o f shorter duration, to disapprove 
these executive orders Unless disapproved 
by resolution cuucurred in by a m a jo rity of 
the members in )oml session, tlu'se orders 
become effective at a dale thereafter to be 
designated by the governor

14. A rtic le X. section 12. provides
A  Ic c j I boundary commission or board 

shall he established by law in the executive 
branch o f the slate government. P ie com­
mission o r board may consider any proposed 
local government boundary change It may 
present proposed rh jn g cs to the legislature 
during the firs t ten days of any regular ses­
sion The change shall become effective fo r­
ty-five days after presentation o r at the end 
of the session, whichever is caMier, unless 
disapproved by a resolution concurred in by 
a majo rity of the members o f each house. 
The commission o r board, subject to law. 
may establish procedures whereby bounda­
ries may lie adjusied by local action.
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veto juiwif*, il dni’* grant leads tugiiully 
to the coiielu on that no other solo pow­
er is implied.

Adopting tho map -ily's logic, however, il 
might he said Will, equal force lh:.l Ihe 
delegation of any ru.:-nirthing powers lo 
the executive hy the legislature would also 
U unconstitutional. It might be argued 
that where the constitutional drafters in­
tended to create rule-making |»owcr in the 
executive branch they created il expressly, 
with specificity, as they did in these two 
provisions, and that other rule-making pow­
er* created by statute cannot be implied.

In my view, the expression of some pow­
ers in these provisions does not lead to the 
conclusion lhal the constitution forbids ei­
ther an expansion of rule-making powers in 
the executive or a denial of the legislative 
veto. The Alaska Constitution is silent on 
the question of administrative regulations. 
It does not *av what powers may be dele­
gated. how rules may be promulgated, or 
whether the legislature may retain u veto 
power hy resolution Presumably, these
wcr« questions that the constitutional 
drafters thought could best be resolved by 
the legislature.

There is an aspect of these two provi­
sions, however, that is worthy uf some no­
tice It secirs significant that in the only 
two instances where the constitution docs 
make a specific grant of rule-making power 
directly to the executive, it does so with a 
power reserved in the legislature lo veto 
the rule by resolution. There seems lo be 
little logic to a posit'on that maintains lhal 
the constitutional drafters would have sanc­
tioned the u>e of the resolution here, yet 
demanded the higher enactment standard 
w hen the legislature delegated power on its 
own

Final!}, the majority argues that uhere a 
veto j-ower by resolution exists, it must also 
specify lime limit*', the method of voting 
and so forth This argument is unronvinc-
IS Thirteen delegates and Cnnvcrtliun Secre 
U rs (now J u i l i i r ; Thomas II S tewart were leg­
islators in the firs t session o! (h r Alaska Stale 
1 eg iv ljtm o

mg. Having allocated a specific rule-mak­
ing power to the executive branch, it was 
appropriate for the constitutional drafters 
to define in the constitution a specific legis­
lative check to that power. Thi:. would 
seem to be a virtual necessity, because any 
statute lhal the legislature might pass to 
circumscribe these executive powers other­
wise would in all likelihood be unconstitu­
tional But where the legislature delegates 
rule-making power by statute, the constitu­
tional drafter* might well presume that the 
legislature could alsc design an appropriate 
system of checks and balances by statute 
law. as they have done here in AS 44 *32 • 
320(a).

VI
It is also of significance that the Admin­

istrative Procedure Act, chapter 143, SLA 
1959. containing on annulment provision, 
was passed shortly after the drafting of the 
constitution at the first session of the Alas­
ka Slate Legislature. Many of the dele­
gates to the Constitutional Convention were 
among the members of the legislature.11 In 
fact, two of the more active delegates, Hel- 
lenthul and Taylor, introduced House Bill 13 
which was enacted as chapter 143, SLA 
1959.11 The bill was passed by a House vole 
of 37 to I.17 and by a unanimous Senate 
vote.11

At that time, the governor of Alaska wn? 
William A. Egan, who had presided as Pres­
ident over the Constitutional Convention 
In signing House Hill 13 in to law, Governor 
Egan delivered the following message t<* 
the legislature:

I am signing into law HOUSE BILL 
NO. 13, the administrative procedures 
bill i wi>h to call attention to the Attor­
ney General’s statement that Section 1. 
Article VI of Chapter 1 thereof may bv 
unconstitutional in its seeking to impose 
new duties on local governing liodic*

Hi. 1959 House Journal 52.

17. 1939 llo u v * Journal -127 

IB. 1959 l*eiia|e Journal 708

. .V*

STATE v. A.L I V.
f ile as, Alaska,

Because of the hill’s separability clause, 
however. I do not consider this flaw of 
such seriousness that the lull should not 
he signed and utilized.1*

Although the governor sajv fit to |*oint out 
a possible constitutional problem with urti- 
cle VI because it required local governing 
bodies to hold public hearings, no question 
was raised alrout the legislature's power to 
annul regulations by joint resolution.19

What was said by the United States Su­
preme Court about legislation passed by 
Congress shortly after the enactment of the 
United Stales Constitution is upropos here: 

What, then, arc the elements that enter 
into our decision of this case? We have 
first a construction of the Constitution 
made by a Congress which was to provide 
by legislation for the organization of the 
government in accord with the Constitu­
tion which hail just then liven adopted, 
and in which there were, as Representa­
tives and Senators, a considerable number 
of those who had been members of the 
convention lhal framed the Constitution 
and presented it for ratification. Il was 
the Congress that launched the govern­
ment. It was the Congress that rounded 
out the Constitution itself by the prnpus*

19. 1959 Senate Journal 1(192

20. See th  143 (clt I. art V II. * I), SLA 1959

2 1 . Nunirrcms other statutes m a tte d in recent 
legislative sessions in Alaska provide lo r some 
specific legislative review function See AS 
4603.759(c) (regulations relating lo o il spills), 
AS 46 40 080 (regulations relating to cor..U l 
zone management), AS 38 50 140 tregulations 
pertainmg to land exchanges). AS 3‘J 23 080(c) 
(regulations relating to salary increases), AS 
36 OG 055(a) (o il and gas dispositions) Som-.- 
regulations annulled by resolution are the fo l­
low ing regulations relating to nursing home 
adm inistrators, annulled by Senate Concurrent 
Pesolutinn No 94 in 1976, motor vehicle in ­
spection regulations, annulled by Senate Con­
current Resolution No G2 (MCS CSSC’R). in 
1976, the prize lim it regulation, annulled by 
Legislative Resolve No 79 (House Concurrent 
Resolution No 60) in 1977, school loan regula­
tions, annulled by Legislative Resolve No B7 
(Senate Concurrent Resolution No .32) in 1977; 
•nd certain regulations adopted by the Depart­
ment o f Community and Regional A ifu rs , an- 
nulled by Legislative Resolve No 95 (Senate 
Concurrent Kesotuimn No 1 2 ) in 1**77

E. VOLUNTARY Alaska 785
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iiijj of the first ten amendment*, which 
had in effect been promised lo the people 
as a consideration for the ratification. It 
was the Congress in which Mr. Madison, 
one of the first in the framing of the 
Constitution, led also in the organization 
of the government under il It was a 
Congress whose constitutional decisions 
have always been regarded as they should 
be regarded as of the greatest weight in 
the interpretation of that fundamental 
instrument. . . . This court has re­
peatedly laid down the principle that a 
contemporaneous legislative exposition of 
the Constitution, when the founders of 
our government and framers of our Con­
stitution were actively participating in 
public affairs acquiesced in for a long 
term of years, fixes the construction lo tic 
given its provisions.

.Vjvns v. United Slates, 272 U.S. 52. 174-75, 
47 S Ct. 21. 45. 71 LEd. 1G0. 189-90 (1926) 
(citation omitted).

Finally, I note that the policy of authoriz­
ing legislative annulment of regulations is 
Incoming increasingly widespread in Alas­
ka, in other states, and in the federal 
government11 Such a practice, affording a

For a -cview of laws from other sta irs re la t­
ing lu annulment of regulations, s i r  Jackson, 
Legislative Review of Adm in is tra tisc Rules and 
Regulation* I (July 1977) (papers prepared for 
Southern Legislative Conference) A chan at 
the end o f Professor Jackson's paper indicates 
that the fo llow ing slates allow regulations to be 
annulled by means <4 resolution Alaska. Con­
necticut. Idaho. Michigan. Montana. Oklahoma. 
Tennessee, and Vermont A New- York report 
gives s ligh tly d ifferent figures, staling that 
founeen o f the twen ty-two states w ith legisla­
tive review mechanisms have procedures 
which can "cause an agency rule to  he promu l­
gated. approved, nmrnded, modified, or an­
nulled " Task Force on Critica l Problems. Sen­
ate Research Service, New York Stale Legisla­
ture. Adm inistrative Rules What is
Ihe Legislature's R o le \ 7 (June 1976) Appel­
lan t states tha t eight stales allow mmstaiutory 
legislative annulment— six by concurrent reso­
lu tion . tw o by one-Huuse vetoes 
The slate* which do not allow annulment of 

the regulation generally provide that a legisla­
tive comm ittee may review regulations in  de­
term ine if tln -y arc consistent w ith legislative 
intern, hn lil hearings on questionable regula­
tions nnnb »b< ! •«••• , uf ,r.;l



practical means nf ju|iervi»i<m of the l.road 
delegation of legislative powers required liy 
the complexities of modern w+lety, should 
nut be hastily voided.

I conclude that the legislature's annul* 
mont of Ihe cash prize regulation, puruuuut 
to AS 44.G2320(a), does not violate the prin­
ciple of separation of powers, does not pro­
vide a means hy which the legislature can 
cniict laws without passage of a bill, and 
does not unconstitutionally encroach on the 
power of the executive.

directly lo "full cost'' of services nnd that 
“full cost" shall be determined by per per­
son, per day cost in preceding fiscal year 
plus o proportionate share of anticipated 
living ami staff salary increment increases 
for upcoming fiscal year, corporation was 
nut entitled lo reimbursement for amounts 
by which actual cost increases exceeded pre­
dicted increases, and (21 statute did not 
deprive corporation of due process or deny 
it equal protection.

Affirmed.

o I, 'l-s <»}

ALASKA CHILDREN'S S E R V IC E S , 
INC., Appellant, 

v .

Francis S. L  WILLIAMSON, Commission­
er, Department of Health and Social 
Services, and State of Alaska, Appellee.

No. 4155.
Supreme Court of Alaska.

Feb. 21, 19S0.

Nonprofit corporation owning or oper­
ating residential child care facilities 
brought suit challenging ruling of Depart­
ment of Administration that Department of 
Health and Social Services was not required 
to reimburse corporation for amounts by 
which actual cost increases in providing 
child care had exceeded predicted increases. 
The State of Alaska Superior Court, Third 
Judicial District, J. Justin Ripley, J., af­
firmed the ruling below, and corporation 
appealed. The Supreme Court, Connor, J., 
held that: (1 ) under statute providing that 

■ Department of Health and Social Services 
pay private, nonprofit corporation for child 
care services for children who have become 
wards of the state for expenses related
sometimes, recommend sta tu to ry action by the 
legislature.

I. .Statutes 0=223.2(1)
Two statutes enacted at same lime and 

dealing with same subject matter are in 
pari materia anti should he construed so as 
lo he consistent with one another and in 
such manner as to give maximum effect to each
2. Infanta 19.4

Under statute providing that Depart­
ment of Health anil Social Services pay 
private, nonprofit corporation for child care 
services for children who have become 
wards of the state for expenses related 
directly lo "full cost" of services and that 
"full cost" shall be determined by per per­
son. per day cost in preceding fiscal year 
plus a proportionate share of anticipated 
living and staff salary increment increases 
for upcoming fiscal year, such nonprofit 
corporation was not entitled to reimburse­
ment for amounts by which actual cost in­
creases exceeded predicted increases. AS 
47.40.010(it)(3), 47.40.040(a).
3. Constitutional Law c=242.3(2), 278.7(1) 

Infanta «=12 
Stutule providing that Department of 

Health and Social Services pay private, non­
profit corporation for child care services for 
children who have become wards of the 
state for expenses related directly to "full 
cost" of services and that "full cost" shall 
be determined by per person, per day cost 
in preceding fiscal year plus a proportionate 
share of anticipated living and staff salary

For a discussion o f federal laws on the sub- 
ject. set* note 8 supra

ALASKA CHILDREN'S SCI
CIt# u ,  A U i Va.

increment increases for u|>cnming fiscal 
year c!i<! not deprive such u nonprofit corpo­
ration of due process and equal protection 
even though statute allowed DHSS to pay 
for only predicted cost increases when actu­
al cost increases had been much greater.
AS 47.40.010(a)(3), 47.40.040(a); U.SC.A. 
Const. Amend. 14.

iC»

Charles K. Cranston. Gallagher, C'ranslon, 
Snow, Walters & Dahl, Anchorage, for ap­
pellant.

Thomas H. Rolmrtson, Asst. Ally. Gen., 
Avrum M. Gross, Ally Gen., Juneau, for 
appellee.

Before RABINOWITZ. C. J.. ami CON-, 
NOR, BOOCIIEVER. BURKE and MAT­
THEWS. JJ.

OPINION 
CONNOR, Justice
This case presents issues of statutory in­

terpretation,
Appellant Alaska Children's Services, Inc. 

(hereinafter ACS) is a private, non-profit 
corporation * lhal owns or operates residen­
tial child care facilities in Anchorage and
1. ACS’s letterhead indicates lha l it was found­
ed jo in tly by the American Baptist. American 
Lutheran, and th r Untied Methodist Churches.

2. The fu ll text of AS 47 40 010 provides 
Purchase o f Services. (a) When the depart­
ment |DHSS) purchases services fur persons 
for whom the state has assumed responsib ili­
ty under the laws of the state, the depart­
ment shall
(1) adopt regulations establishing the lev ­

els o f care lo be provided.
(2 ) d e te rm in e  th e  rates o f  p a y m e n t fo r  th e  

f u l l  c om  o l services re q u ire d .
(3) pay all expenses related d irec tly to the 

fu ll cost o f services at the levels of care 
required.
(4) make the placement o f persons in ac­

cordance w ith the levels o f care provided for 
in the regulations
(b) Services of jails and other penal in s titu ­

tions may not be included in services pu r­
chased by the slate In this chapter.

3. AS 47 40 040 reads in full:
Determ ination of full cost o f services (a) In 
th is chapter, " fu ll cost" of services shall be 
determ ined by Ihe per person, per day cost in

VICKS ». WiLLlAMSUr
104 t J  J  7H
Unalaaka. Since 1971, ACS has provhli.il 
full-time child carc amices for children 
who have become wards of the state by 
"agreement" with the Department of 
Health and Social Services (hereinafter 
DHSS). There has been no written con­
tract between these parties. Rather, a 
working relationship developed that pur­
ported to follow statutory and administra­
tive guidelines for stale placement and sup­
port of these children.

The t'onlrovmy that has arisen concerns 
the amount the state must pay ACS for its 
child cure services. The focus is upon two 
related statutes. The first, AS 47,40.- 
010(a)(3).1 states lhal when the DHSS pur­
chases services fur persons for whom the 
slate has assumed responsibility, it shall 
"pay all expenses related directly to the full 
cost of services at the levels of care re­
quired," The second statute, AS 47.40 - 
040(a),3 provides that the "Tull cost’ of 
services shall be determined by the per per­
son, |Krr day cost * in the preceding fiscal 
year plus a proportionate share of anticipa­
ted cost of living and staff salary increment 
increases" for the upcoming fiscal year.

DHSS has been paying ACS in accord­
ance with this second statute; that is, pay-

the preceding fiscal year plus a proportionate 
share of anticipated cost o f liv ing and sta ff 
s jla ry increment increases for the fiscal yvat 
fo r w inch the fu ll cost of services, deter­
mined m be necessary by the department, is 
being determ ined Child care costs fo r foster 
homes shall be computed in the same manner 
as for child care and nursing home ins titu ­
tions except (hat no salary costs may be 
considered.
(b) Full cost o f .services docs r.ot include 

the follow ing '
(1) expenses, including salaries and fees, 

incurred in raising funds;
(2 ) funds expended for construction, major 

equipment and other capital expenditures.
(3) depreciation tn d replacement costs of. 

and cost* o f additions to. major property and 
equipment,
(4) religious tra in ing and education; and
(5) services provided which are substand­

ard to. o r exceed, the requirements of the 
department.

4. The per person, per day cost in each ins litu 
lio n is referred to as the "u n it cost "
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pica of not guilty, anti explained the pos­
ture of the case. Defendant complains of 
a reference, in the instruction, to Marlowe 
King which reads:

. Marlowe King is charged 
a- a codefciulani in the Information 
filed l*y the State. Lot the Court for le­
gal reasons has granted him a separate 
trial; and only Eugene Steward is l.cing 
tried at this time. .

Marlowe King wax charged as a code feud- 
ant mi the information. It was necessary 
to explain h>» position in order to give the 
jury understanding of the ease and the is­
sues to l*e tried. We see nothing prejudi­
cial in the instruction*

(28] Instruction No. 7 defined sexual 
intercourse in connection with the rape 
charge. It is a verbatim statement of PIK 
[Criminal] § 57.02 and conforms with K. 
S.A. 21-3501111, It is a correct statement 
oi the law. (State v. Nogland, 173 Kan. 
265. 216 P.id 276.)

[291 Instruction No. 17 is in the form 
ol a so-called “Deadlock Jury" instruction. 
While not verbatim it closely follows PIK 
[Civil] § 10 20, which we approved in 
Slate ; . Scruggs, 206 Kan. 423, 479 P.id 
Kdfi, when given before the jury com­
menced deliberations. We find no reversi­
ble error in the giving uf the instruction. 
However, we believe the better practice in 
criminal eaves is to give PIK [Criminal] § 
'N.12 along with other instructions before 
the cavf is submitted.

We find no reversible error shown by 
any contentions made concerning the 
court'*, instructions.

[30-32] Finally, defendant claims the 
trial court abused its discretion in applying 
the Habitual Criminal Act (K.5.A. 21- 
4504), in imposing sentence. Defendant 
says that in light of the previous sentences 
imposed on defendant ill ease number 
2tWkCK (which apparently was the case 
involving the unrelated crimes for which 
defendant was arrested) the imposition of 
enhanced consecutive sentences for convic­
tions h i  t h e  instant case constituted cruel

and unusual punishment and an abuse r.i 
discretion. The sentences imposed were 
severe, but the crimes committed were hei­
nous and cold-blooded. Defendant makes 
no point that the sentences excculcd per* 
:.n>»ib!t limits under 21—I.ru4 and the statu- 
tury sentences for each crime. In State 
t'etuy, 216 Kan. 555, 532 P,2d 12Sf>, we 
field:

Whet: a sentence is fixed by the trial 
court within permissible limits of the ap­
plicable statutes the sentence is not erro­
neous. In the absence oi special circum­
stances showing an abuse of judicial dis­
cretion it cannot be determined on appeal 
that such a sentence is excessive or so 
disproportionate to the offense as to con­
stitute cruel and unusual punishment" 
(Syl. r 4.)

The sentences imposed arc not so dispro; or- 
tionatv to the heinous offenses committed 
as to constitute cruel and unusual pnni'H* 
rr.ent.

Defendant’s industrious counsel b.t* 
briefed thirteen points of etror which we 
have carefully examined, but find :io error 
shown which warrants a new trial.

The judgment is affirmed.

-10 Kan. 28*
S TA TE o f Kansas t«  re). C u rt T. 
SC H N E ID ER , A tto rne y Con- 

e ra l. A ppe llan t, 

v.
Robert F. D ENNETT , Governor o f the State 

o f Kanras, e t ab, Appellees.

No. 46212.

Supfriltp Court of Kftlisax.
.Muroll II. IPTli

Action in quo warranto was brought 
by State on relation uf Attorney General 
to ouvt members of siatc finance council 
from exercising various powers and re-

J & .S' '• - s.2̂ j•'irV*-«~-cS■ ■ v  J n f a ' > £ + - .’ '̂ XL rJ-*.*V.s -M<. /r* a Ptt

STATE EX REL. SCIiNEIDEP. v. BENNETT Kun. 7S7
i 'H r at. l in n , 

spomiliilitics placed in litem by Mat lit?. 
The Shawnee District Court, Division No.
2, Michael A. Barbara, J., entered judg­
ment in favor of defendants, and plaintiff 
appealed. The Supicmc Court, 1'rager, J., 
held that statutory powers vested in state 
finance council were not unconstitutional as 
violative of separation of powers doctrine 
insofar a* they involved expenditures from 
state emergency fund and issuance oi cer­
tificates of indebtedness, but that powers 
vested in council amounted to an usurpa­
tion of executive powers by legislative de­
partment in violation of separation doctrine 
insofar as they involved supervision and 
control over operations of State Depart­
ment of Administration and insofar as they 
involved authority to approve expenditures 
from special revenue funds in excess of 
fixed statutory limits, that quo warranto 
was available :o oust legislative members 
of council from exercising powers and du­
ties held to be unconstitutional, that acts of 
council front lime of its creation until time 
of opinion were those of dc facto officers 
binding between all persons dealing with 
council as a public body, and that duties of 
council involving supervision of Depart­
ment of Administration and us various di­
visions were to devolve upon ami be exer­
cised hy governor until such lime ..x legis­
lature adopted a new legislative plan or 
scheme.

Reversed in part and affirmed in part.

I. C ons titu tio na l Law C- 50
A strict application oi separation of 

powers doctrine inappropriate (»al.»y in a 
complex state government where adminis­
trative agencies exercise man) type* of 
power, including legislative, executive, and 
judicial powers often blended together in 
wine administrative ugcllC)
2- C ons titu tio na l ta w  > 5 0

Sufficient flexibility to cx|ciinicnt 
and to seek new tuclh'*d\ of improving 
governmental efficiency iiium be main­
tained ill political S)Mem but. at same tune, 
°nc cannot lose xighl of evvr-extxtmg dan- 
K<r of unchecked power and concentration

AI7 I* M  7*0
oi power in hat'd*, of : per-mu «.r a
group which -cp.iraiimJ *•: pow* r- d u'trir.c 
was designed to prevent.
3. C ons titu tio na l Law C = !B

Separation of power# do*• • ?u.c doe* 
not in all ease-* prevent tn hvidu.il member* 
of legislature front serving wi administra­
tive hoards or coinn;ts»ior.> created by leg­
islative enactments.
4. C ons titu tio na l Law <>52

Individual member# o i hgtdainrc risa> 
*-r e on administrative !»oards or conuiitx- 
..lOits where such service fall* in realm of 
‘•oopcration on part of Iegi<l.iinre ami there 
is no ailcmnt to usurp functions of execu­
tive department of guxcfnrncM.
5. C ons titu tio na l Law > 5 8

Separation of powers doctrine prohib­
its individual members of Icgid.uurc ironi 
serving on adinitu-tr.i: 1 1  l.o.»rd* or com­
missions where such feme* re-nlt* in 
usurpation o i power- uf .Mother depart­
ment by individual legi-Iator-
6. C ons titu tio na l Law > 5 0

When a statute i* cb.dlcrgi.i nndvf 
constitutional doctrine of 'ipir.it ion of 
powers, court pn*l search for a u-tirpalum 
hy one depirtmenl of j-'.wir. of other de­
partment on spict !:<.* fait- and circum­
stances presented.
7. C ons titu tio na l Law > 5 3

A ii'urp.iimn oi ; >v.> r , tu?ler *cpifn- 
lion doctrine e\i*!> whir* there i- a signif­
icant utterierence by /,: • ihpa-vcnt with 
Opir.ittoii- of other depart*--- nt
8. C ons titu tio na l Law > 5 9

In determining wh-'fi-T a n-urp.iliou 
of power* exi'ts under m paraturn d-Cinnc, 
a court should consider »**«-nii.d nature of 
power being exercised, degree of control 
by one department over another, objective 
^uughl to l.e all.lined b> IrgidaHifC, and 
practical result uf blending «-i power* -is 
xliowii by actual c.xperume ou r a period 
uf time.
0. C ons titu tio na l Law > 5 6

Statutory powers v» re I lit *t,ili* fi­
nance council, iu.xofar ax they invoke mi-
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peri; n»n and control over operations of 
State Department of Administration and 
its divisions, a mount b to an unconstitu­
tional usurpation of executive power* liv 
laudative department in violation of sepa­
ration doctrine. X.S.A. 7f—37•1 ] to 75- 
3775.

?0 C ons titu tio na l Law 0=50

Mi.lutvTj power* veiled in state ti-
i a * •; council, insofar as they involve ex­
penditures from state emergency fund, go 
t. .t amount to an unconstitutional UMirp.v 
»jmi of executive powers hy legislative de­
partment in violation of separation doc­
trine. K S.A. 73-3713. 75—3713a.
11. C ons titu tio na l Law 0=03

Statutory powers vested in state fi­
nance council, insofar ns they involve au­
thority of council to order issuance of cer­
tificate* of indebtedness do not amount 
tu an unconstitutional usurpation of exec­
utive powcr» by legislative department in 
viJit'wii of separation doctrine. K.S.A. 
75- 372;a.
12 . C ons titu tio na l Law > 0 2 (1 3 )

Statutory power# vested m state fi­
lature council, insofar as they involve au­
thority of council to approve expenditure* 
from special revenue funds in excess of 
fixed statutory limit?, amount to a" uncon­
stitutional delegation of legislative power 
without adequate standards or guidelines. 
K S \. 75-3701 to 75-3775.
13 Cons titu tio na l Law  > 6 2 (1 ,3 )

The legislature may delegate to an ad- 
mini-train c Italy same oi legislature** 
Itira'iiuiis wbrre tltc policy is fixed and 
standards arc delinitcly e»tabh lied which 
dvlcnume the manner and circumstances of 
the e\crct-e ci such power.
♦ 4 C ons titu tio na l Law >G 2 (2 )

Great leeway should be allowed legis­
lature in setting forth guidelines or stan­
dards for the exercise of legislative power 
by an administrative body; the use of gen­
eral rather than minute standards is per­
missible.

15. C ons titu t io n a l Law > 6 2 (1 3 )

Statutory powers vested its state ft 
nar.ee council arc usurnative of separation 
oi powers, doctrine insofar as there are v.-i 
adequate IvgiMitivc standards or gimtchia • 
to c7i; Council it: exergue ot it> author 
:ty to increase fixed position# of employ 
m in t authorized for state agencies, t . 
prove receipt and expenditure of federal - • 
other funds nut authorized by specific *i I 
utes. or to authorize state board of r e d  
to amend or change its list of fee- .<• ! 
sere.ee activities and to expend mm ay 
rived therefrom- K S.A. 75-i7"| u  7: 
3775.
16 . Quo W a rra n to > 1 3

• Juo warranto was available to mi.: 
state legislative members of Mate iiiuru' 
council from exercising their p..wvr* 
duties in respect to supervision and c- 
over operation* of Department of Adi. . 
tratioii and it* various division* .' ->.i r 
such power* and dutio c. institute I a i 
patini of executive power* by hcr-li* 
department m violation of *cji.tr.»ti - 
trine K.S.A. 75-371• 1 to 75-3775.
17. S ta tes > 4 9

A c ta o f state tn .ancc counc il, fr* 
t in e  o f i t *  c re a tio n im i i l f i l in g  r.j rp*- 
d e te rm in in g th a t ce rta in pow e r- and d im - - 

o f co u n c il con s titu te d an u su rpa tio n " i  « 
ccu tive pow e rs in v io la tio n o f *c j i r y v  
d oc tr in e , w e re those o f dc fac to •»i r ‘ ’ 
b in d in g between a ll persons dea ling •* 
c o u n c il as a pub lic body compn-ed <•:' : 
lie o ff ic e r - *

18. S lates > 4 3

D u tie s o f - ta tc  finance coun c il tha t 
so lved supe rv is io n o f D c p a i im c u  n t Ad 
m in is t ra t io n  and i t *  va rious d iv is io n * v u te  
to  devo lve upon and be exe rc ised !.- govi-r 

Uor as head o f e xe cu tive depa rtm en t ' ' 
s ta te u n t i l such tim e a# leg is la tu re adopted 
a new leg is la tiv e  p lan o r scheme fo r c im -  
c il th a t d id  not usurp execu tive power*

K.5.A. 75-37i»I to 75-3775.
Syllabus by Ihe Court

I. T h e  -c p ira liu t i o f powers duv tfw c 
d 'les not in a ll eases p reven t in d iv id ua l

STATE EX REL. SCHNEIDER v. BENNETT Kan. 789
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members of the legislature from serving on 
administrative boards or commissions cre­
ated by legislative enactments. Individual 
members of the legislature may serve on 
administrative 1 cards cr commission* 
where such service fall* in the realm oi 
cooperation on the part of the legislature 
and there i* no attempt to usurp functions 
oi the executive department of the govern­
ment.

2. The separation of powers doctrine 
prohibits individual members cf the legisla­
ture from serving un administrative boards 
or commissions where such service results 
m the usurpation of powers of another de­
partment by the individual legislators.

3. When a statute is challenged under 
the constitutional doctrine of separation of 
powers, the court mu*t search for a usur­
pation by one department of the powers of 
another department on the specific facts 
and circumstances presented.

4. A usurpation of powers exist* 
where there i* a significant interference l> 
cm- department with operations of another 
•it; irtmonk

5. In determining whether or rot a 
u urpalion o i powers exists a court should 
consider 1 1 ) the essential nature of the 
power being e\CTCi*ed, 12) the degree uf 
control by one department uvcr another;
(3) |he objective sought l.» be atta.ned hy 
the legislature; and (4) the practical re­
sult of the blending of powers a> shown by 
actual experience over a period of tunc.

0. Statutory power* voted in the state 
finance council with respect to expendi­
tures from the slate emergency (unit |K.
S.A. 1975 Stipp. 75-3713 and 75-3713a) and 
»i» authority to order the issuance of cer­
tificates of indebtedness (K,S-A.1'>75 Snpp.
•3-37J5a) arc not unconstitutional as a vi 
olation of the separation of powers doc­
trine.

7. Statutory powers voted in the slate 
finance council as cons dered and set forth 
in the opinion which involve supervision 
*nd control over the operatit/lt* of the state 
tkiurtment of administration and il* Uivi-

&I7 P  M  7*-l
Mon* arc held to be an unconstitutional 
usurpation of executive power* by the leg 
illative department in violation nf the sep­
aration of power*doctrine.

S Statutory powers vested u.the *:..tc 
fmatxe council n* considered and set forth 
in the opinion vlnch involve the authority 
to approve c-.pc* diturcs from special reve­
nue funds in excess of fixed statutory lim­
it-. arc held to be an unconstitutional dele­
gation of legislative power without ade­
quate standards or guidelines.

Jor.n ft. Martin, First A*st. Ally Gen., 
argued the cause, and Curt T. Schneider. 
Any. fieri., was with him oil the I'tcf fur 
appellant

th.irlc* X. Henson, Mi.!*on, Lewi*, 
I'ortvr A Haynes, Topeka, argued the 
•mii-c. a: ! was on the brief for appellee*.

Robert A. Gohjsnove, Kansas Legislative 
Cnnv.-t!, Topeka, was on ihe I rief amicu* 
c*.;r:..c. tor the Kan*as Senate. Kan-a* 
House *if ftcprcSentatn e*. aiivt 
Legislative Coordinating Council.

PR ACER, Justice
This is an action m quo warranto 

brought by the *Utc uf K.mxi* on the rela­
tion o i the attorney general as plaintiff 
seeking to oust members of the state fi­
nance council from the exercise of various 
power* and responsibdiitc'. placed in them 
by statute. Judgment wa* cntcicd by the 
district court in favor of the defendants- 
appellee* denying the relief sought by the 
plaintiff. Because of a change in the per­
sonnel of the slate finance council an or­
der h,t* been entered by lIn* court substi­
tuting new parties deicmlaut f**r certain 
original panic*. Sen Rru* (». Doyen, 
pre-ufeM of the Kan*.»* senate, ha* been 
substituted for Richard D. Roger* who no 
longer holds that position. Sen. Wmt 
Winter has been substituted for Sen. Ros* 
f). Doyen, who was formerly chairman of 
the senate ways and means com mil ler, 
Rep John F. Il.lye*, as majority floor 
leader of the Kansas liUUse of rcpK-citta-
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t»w bn - been MsUiuutcd for Dor.it J. Ev­
erett. who formerly held that position. 
Rep. John Culm, .is minority floor leader 
of the house of representatives, lias been 
substituted for Richard C. "Pete" Loux. 
The remaining original defendants are 
Robert F. Rcnnclt, governor of Kansas; 
Rep. Dvsane S. "Pete' McGill, speaker of 
the Kansas house of representatives; Sen. 
Joseph C. Harder, majority floor lead* 
ir  of the Kansas senate; Sen. Jack Stein* 
rgcr, minority floor leader of the Kansas 
senate; and Rep. Wendell I.ady, chairman 
of the house of representatives ways and 
means committee. All legislator defend­
ants arc mend ers of the state finance coun­
cil l.y virtue of their legislative positions.

The #jUc>tio!!s presented in this case arc 
entirely questions of law. The case must 
he determined on the basis of statutes cre­
am g the state finance council and pre­
scribing the duties and powers thereof. It 
is the position of the attorney general that 
the exercise of certain statutory duties and 
powers of the state finance council by the 
legislative members of that body violates 
the constitutional doctrine of the separa­
tion of powers and that the exercise of 
certain otlu r statutory duties constitutes an 
unlawful delegation of legislative powers.

Cases involving alleged violations of the 
separation of powers doctrine have been 
before this court on many occasions. The 
separation of powers doctrine was most re- 
tciiilv discus-vd in /• eel v. That, 21“ Kan. 
7fc4, 5i'« P.2d .>04. I.tfk involved the qtics- 
lion of whether K.S.A 22-3707. providing 
for senatorial approval v«r rejection of gu­
bernatorial appointment: to the Kansas 
Adult Authority, is constitutional Al­
though Leek did not involve an attempt l.y 
the state legislature to have its own mem­
bers serve on an administrative board. 
Leek is important because it discusses in 
some detail the separation of powers doc­
trine and sonic of the general principles 
pertaining thereto. Like the Constitution 
of the United States, the Constitution of 
Kan.-as contains no express provision re­
quiring the separation of powers, but nil

decisions of this court h a v e  t.»U:i ; r 
granted the constitutional doctrine of sepa­
ration o i powers between the three depart 
merits of the state government—Icgidatiw. 
executive and judicial. The sepa ra tion ,.i 
powers doctrine was designed to avoid a 
dangerous concentration of power ami t # 
allow the respective powers to be avug' * • 
to the department most fitted to cxcrci-. 
them, (Fen Sickle : . Shiinahtn, 212 L.r 
426. 446, 511 P,2d 22J.) In fan \..z. 
Mr. Chief Justice Fairer -et forth at; • 
ccllcnt history on the separation of p-».v»r 
iloctrine which does no: need further cl 1 
oration here.

Throughout the judicial history oi in­
state two basic approaches have been i.A»* 
toward the doctrine. Some court- Ime 
applied the separation of povvers d’».t: ' 
strictly, refusing to tolerate the u* 
of one department performing any 
traditionally aligned to a different i 
uient. A good example o.’ this appr 
that of Mr. Justice Smith in the n .r ’
cpinion in State r. John sen. hi K;»i. ~
(** F. 1**68, decided in lUin*. There 
Justice Smith declares that the 
tion of Kansas has created three di*tt*i 
and separate departments of gnvermmM 
and that the function* of the three depart* 
incuts should be kept as distinct and -vp.» 
rate as possible, except so far as the acti-: 
of one is made to constitute a rc-irv  • 
upon the action of the other to keep t 
within proper Inlands and to prevent ha-* 
and improvident action. At turn-* ' 
strict view has been applied without . 
fic.itlu l l to the point tlln! it .inv dvp»r:. 
of government acts m any way bey or d t *■ 
bounds of it*- designated power such .w*.; ■ 
is without jurisdiction, unconxtitutiou.ii v 
void.

Although tlic theoretical scp.ita'.tott 0: 
powers of govcrmncnt wa* strictly en­
forced in our early history without qualiff 
cation, the more recent eases have moos* 
ficd the doctrine and applied a more prac­
tical approach, lu l.eek it is pointed m;t 
that despite the excellent theoretical iiai'.ie- 
wotk which various ca>es have construct*

STATE EX REL. SC1INEIDER v. BENNETT Kan. 701
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ed, this court h.\s field the reparation of 
povvcr> of govcrniucnt has never exiled in 
pure form except in politic-.! theory. This 
view was taken in P'*o by Mr. Clncf Jus­
tice Poster I'.i hi* dissenting opinion in 
Stale V. Johnson, supra, where he state- as 
follows:

" . . 1  wish to 5ay that in the
practical affairs of government there i> 
nut and cannot be any such thing as a 
clearly defined and complete separation 
of such powers. There is not and can­
not be any such thing as a legislature 
which wills and ordains, and nothing 
else; a judiciary that interprets and de­
cides, and nothing else, and an executive 
that enforce,-, and nothing else. The 
metaphysical distinction between the 
spheres of will, judgment and action 
cannot be applied m the domain of polit­
ical >cicncc In the practical affairs oi 
government the distinction between legis­
lator, judge and executioner is specula­
tive and doctrinal, rather than actual, 
and the Iircs of demarcation between 
them vague and fanciful, rather than 
real. There arc points at which the 
functions of the one assimilate so closely 
to the others as to be impossible of de­
tection and separatum. The tun-t that 
can be done is to recognize the theoreti­
cal classification made ami preserve in 
general outline the ih-tinction drawn. 
Modern political science has, however, 
generally discarded tin- theory (the dis­
tribution of governmental powers), both 
because it is incapable of accurate state­
ment, am! because it seem- to be impos­
sible to apply it with beneficial rc.-ul:- m 
the formation of any concrete political 
organization.’ " (p N37, 60 I*, p. 1070.)
(L2J In our judgment a strict applica­

tion of the separation of powers doctrine is 
inappropriate today in a complex state gov­
ernment where administrative agencies ex­
ercise many types of power including legis­
lative, executive, and judicial powers often 
blended together in the same administra­
tive agency. The courts today have come 
to recognize that the political philosophers

who developed the theory of separation of 
power- did not have any concept of the 
complexities of government as it exists to­
day. I'ndcr our system of government the 
absolute independence of the departments 
and the complete separation of powers is im­
practicable. We must maintain in our po­
litical syMem sufficient flexibility to exper­
iment and to seek new methods of improv­
ing governmental efficiency. At the Mine 
time we must not lose sight of the ever-ex­
isting danger of unchecked power and the 
concentration of power in the hands of a 
single person or group which the separa­
tion of powers doctrine was designed to 
prevent.

£3—6] The case- in this jurisdiction 
concerned with the separation of powers 
have involved various departments of our 
state government, h i re Suns, Petitioner,
5-i Kan. I, 37 T\ 135, involved an unconsti­
tutional combination of executive and judi­
cial power where a statute sought to con­
fer mi county attorneys the power to com­
mit witnesses for contempt. Stale ; . John- 
s 'it. supra, held invalid a combination of 
legislative, judicial, ami executive iiuic- 
lions in a court of visitation. .Viir/m r. 
.Snell, S7 Kan. 4S5, 125 lb 47, held to be 
valid a statute providing for the appoint­
ment of county auditors by the district 
judges, a claimed improper delegation of 
executive power to the judicial branch. 
The issue presented in the ca-c nuiv before 
ii- involves j  claimed iinconstiltitifm.il dtle­
gation of executive powers to the Icgi-I.i- 
tive branch. It is necessary to consider 
the Kansas separation of powers v\t<c< in­
volving the legislative and executive tie 
pnrimcnts of government and the general 
principles of law which have been devel­
oped therefrom. We note in particular iht 
following general principles:

I I) A statute is presumed to be con­
stitutional. -Ml doubts must be resolved 
m favor uf its validity, and before a 
statute may be stricken down, il must 
clearly appear the statute violates the 
constitution, (l.eek Then, -upra, r  2.)
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(C l W lic it a s ta tu te is cha llenged u n ­
d e r the c u n x l i t i i t io i ia l d o c tr in e  o l h j- . , r a ­
t io n  u f powers , the cou r t m u» t search for 

a u su rp a tio n hy one (tc (>a rtn icn i o f i ;u  
pow e rs o f a no th e r depa rtm en t nn she 
spe c ific fac ts and c ircum stances p u n : : : *  

ed. {Leek t*. Then, supra, III. J IT  K j :i. 

a t page KW5, 539 P.2d Jl»4; Shite ex rel 
Anderson r .  Fadely, sup ra .)

(2) The legislature :uay by statute 
provide fi»r the appointment of members 
of hoards or commissions created hy the 
legislature. {State ex rel. Falser 
Kansas Turnpike Authority, 176 Kan. 
6H3, 273 l\2d%WS; Marks ;*. Fronts. 179 
Kan. 658, 649. 29S P.2U 516; Leek :. 
77»rix, supra, 4.)

(3) There is no express provision of 
the Kansas Constitution which in terms 
prohibits the legislature from providing 
for the appointment of certain of its 
members to administrative boards or 
commissions or which prohibits their 
serving oi: such hoards or commissions.
(S i. ite r.r rel. Falser v . Kansas Turnpike 
Authority, supra; State »*.»• rel. Atulerson 
v. Faddy, ISO Kan. 652. 692. 368 P.2d53;.)

(4) The separation of powers doc­
trine does not in all cases prevent indi­
vidual members of the legislature from 
serving on administrative hoards or com- 
ntisMot.s created hy legislative enact­
ments. individual members of the legis­
lature may serve on administrative 
hoards or commissions where such serv­
ice tails in the realm of cooperation on 
the part of the legislature and there ts 
no attempt 10 usurp functions of the ex­
ecutive department of the government. 
{Stale e r rel, Falser;-. Kansas Turnpike 
Authority, supra; Stale ex rel. Anderson 
: . Fadely. supra, concurring opinion of 
Mr. Jmticc Schroedcr. at page 697, 3**8 
r Jd 55" i

(51 The separation of powers doc­
trine prohibits individual members of the 
lcgidaturu from serving on administra­
tive heard* or commissions where such 
service results m the usurpation o' pow­
ers o l another department hy the indi­
vidual legislators. (Mate er re!. Falser 
v. Kansas Turnpike Authority, supra; 
State er rel. Anderson v. Fadely, supra; 
State ex rel. Anderson v. State Office  
Huilding Commission, 185 Kan. 56.1, 345

Jd 674 ; l.eek r. Then, supra.)

f7# 8J The problem, of course, i* to -i 
terminc whether or not a usurpation 
powers lus taken place. That term ha­
nd heretofore been clearly defined. It r..- 
been suggested that to have a ti-urp.v 
one department of the government m i-. 
subjected dircc.’y or indirectly in the c* • * 
civc influence of the other, iState r.r * 
Anderson r  Fadely, supra. 18» Kan 
page 6%, 308 I* 2d 537; Leek Then • . 
pra. 217 Kan. at page 8*‘7, 55’» P.2d 5 •
It seems lo us that to have a usurp..:i- • 
powers there must be a significant 
fcrencc by one department with the •; • 
lions of another department. In deter*
*ng whether or nut an uucou«tttut:< * . 
usurpation of powers exists, there a** 
number of factors properly to l.c c«i**-*! 
crcd. First is the essential nature of • c 
power Icing exercised. Is the power e» 
clusivcly executive or legislative or k  " • 
blend of the two? A second factor i‘ - 
degree of control by the legislative dcr**' 
mcnl in the exercise of the power 
there a coercive influence or a mere c* 
crative venture? A tlurdcoiiMiler.it:-' 
importance is the nature of the «ih> * • 
sought to be attained l»y the legislature 
the intent of the legislature t.» c**» ; • * *’ 
with the executive hy furnishing some 
cial expertise of one or more of it - re-:- 
hers or i*. the objective oi the legt^.V-'c 
obviously one of establishing its super:* r:;> 
over the executive department ill itu -area 
essentially executive in nature? A iourjh 
consideration could be the practical rc-ult 
of the blending of powers as shown by ac­
tual experience over a period oi wf.c 
where such evidence i* available. V*c 
Hut wish to imply thlit these arc the or.l)*

STATE EX REL SCHNEIDER v. BENNETT Kuit. 7Ci;t
fileii*, Ivnn

tartars whivli should he considered Imt it 
••.tins to ii* tli.it Iuc> have special signifi­
cance in determining whether a ii*iiip.t(nm 
of powers has been demonstrated.

We turn now lo the problem of deter­
mining whether there has been a iimupa- 
(ion by the legislative department of pow­
ers and functions of the executive depart­
ment as a re«ult of the creation of the 
state finance council and the exttcise of 
its powers and dutte*. To determine this 
issue we tmt-t carefully examine exactly 
what the state finance council is and what 
it docs.

The attention of this court was first di­
rected to the finance council in 1957 in 
Fadely. The sole issue involved in that 
ease was the constitutionality of (».S.l955 
Supp. 75-571 1(4) which aitlltori/ed the 
state finance <*■ mcil to allocate to and au­
thorize expenditures from the state emer­
gency iut.d a* provided for in Cl.S.1955 
Supp. 75-5712 ana 75-3713. Xo other du­
ties or function* of the spue iniame coun­
cil were challenged or consideted l.y the 
cov In the majority opinion Mr, 
J.otice iiiuw Chief Justice) Farmer dis­
cussed the history of the preceding acts 
leading up to the creation of the fi­
nance council. It would he hilpfnl to 
review briefly that history in this opin­
ion. In 1943 the legislature established a 
state war emergency fund to he adnuni*- 
tercd hy a state war emergency fund hoard 
consisting of six members—the governor, 
lieutenant governor, state auditor, speaker 
of the hmi-e, and chairmen oi the wavs 
and means committee of the ••euatv and uf 
the house of representatives. (t!h. Jt'7, I.. 
1943.) The statute w,w a product uf the 
emergency created hy World War II. 
Section 3 provided that v/tHe the United 
Stales ;%as engaged in hostilities ;%ith any 
foreign nation and no longer, such hoard, 
by unanimous vote of all of its members, 
was authorized and empowered to make al­
locations to and authorize expenditures by 
various state agencies from the state war 
emergency fund for two purposes; /!) 
preservation of the public health and pro* 

ju p
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tcclinii of persons ami property In in ex­
traordinary conditions arising out of the 
war and which were not foreseen at the 
time appropriations were made hy the reg­
ular sissioit of 1945; |2) repair or tempo­
rarily rep! if c buddings or equipment 
owned hy the state and destroyed nr dam­
aged hy sabotage, fire, wind, tornado or act 
of tiod if such building or equipment was 
absolutely necessary tu the continued func­
tions of the particular state agcnc; using 
the same. The council could act only hy 
unanimous vote of all of its members. 
Following the end of World War II the 
legislature in I9J7 created in lieu of the 
state war emergency fund a state emergen 
cy fund.. A stale emergency fund hoard 
was created to make allocations to and au­
thorize expenditures from the state emer­
gency fund. What had originally been de­
signed as a fund to take care of emergen­
cies arising in war time had now become a 
permanent part of the Kansas governmen­
tal scheme.

\i us 1953 regu la r M >xion  the leg is la ­
ture repealed  all law s re la tin g  to the state 
em ergen cy  fund and  the Mate em ergen cy  
fund board and crea ted  the s la te  d epa rt­
m ent o f  adm in istra tion  con s is t in g  o f  a 
budget d iv is ion , an  a ccou n ts and  reports 
d iv ision , a purchasing d iv is ion , :i personnel 
d iv ision , and the Mate fin an ce coun cil. (I.. 
1953, \ h. 375; li.S .1955  Snpp  75-3701 to  
75-3964.) Th u s  K an sas becam e on e o f  the 
states w h ich  sought to  e f fe c t  admim-ti.i- 
f iv e  reo rgan iza tion  th rough  a departm ent 
o i  adm in istration . T h is  plan as-timed lit it 
the go vern o r w ou ld  he ab le to  con tro l and 
coord ina te  the num erous •tale Agcncie* by 
the jin .ic iou s su perv is ion , aud iting , and 
in spection  o f  a cen tra l d epartm ent. My 
con tro llin g  budget c.M imnUs am i hy con  
turns m anagem en t audit*, p reaud its o i  f i ­
nancial transactions, cen tra lized  purchas­
ing, and the recru itm ent, superv is ion , and  
d irec tion  o f  c iv il se rv ice  personnel, the 
govern o r  th rough  h is appoin ted  d irector o f  
adm in istration , w ou ld  presum ably ue aide 
to  d irect the w ho le opera tion  o f  the e x e cu ­
t iv e  departm ent o f  the Mate governm ent.
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I lie Mate fin an ce cou n c il w a s  c rea ted  a? u 
Ic g id .i t iv ily  o r ien ted  cou n c il to  ap p ro v e  the 
r iles iir.d regu la tion s o f  the ileparttttcnt o f  
ubum tMrattnn an il th ereby  to  ch eck  the  

pnw ci *>f the g o v e rn o r  to  c o o rd in a te  th e 
wtivilu-s u l ta lc  n g cn cn x .

T h e  h a itc  p rovtM otte o f  the 1953 ..et re- 
ai.tin in e i\ c t  toda y  and m ay  he found  in 
L .S A .1 9 / 5  ’app . 75-3701 th rou gh  75-3775. 
Su 1957 win. \ F .td e ly  w as d e c id ed  th e 
eon s j.d  ecr.M.Mv 1 o i  s ix  m em ber s— (1) the 
govern o r, w ho wa* d es ign a ted  as cha irm an ,
• J i th e lieu tenan t govern or, ( 3 )  th e p r e s i­
de:.! p ro tern o f  the senate, (4) the speaker 
o i  the huii-e o f  rep resen ta tiv es, (5) the 
cha irm an  o f  (he sen a te  com m ittee  on  w ays  
and mean-, and (6) the ch a irm an  o f  the 
house com m ittee  on  w ays and  m eans. T h e  
gen era l p ow ers an d  du ties o f  th e  state f i ­
nance cou n c il w e re  p ro v id ed  fo r  in  G .S . 
19*5 Snpp. 75-3711, which  is qu ite  >uuilar 
to  our p resen t statute, K .S .A . 1975 Snpp . 
75-3711. S u f f i c e  it to  sa v  the fin an ce  
council wa- gran ted  b road  p ow e r s  to e x e r ­
c ise con tro l o v e r  the op era tion s o i  the d e ­
partm ent o f  adm in istra tion . In 1972 im- 
poitatit changes w ere  m ad e in the d epa rt­
ment o f  adm in istra tion . ( I ..1972, C h . 
33JA T h e  Mate fin an ce count'd w a s con* 
turned in ex is ten ce  and  w as d e c la red  " a t ­
tached to the d epartm en t o f  ad iiiu iiM r .v  
tiuii" ("5 37llS;iV. Its m em bersh ip  eon-ist- 
etl o f  the s.m ic s ix  lu rm h ir s  w h ich  it h.id 
under the 1**53 act. E x c e p t  m  e a s e s  w h ere  
oth* r condition-  and lim ita tion s w ere  p ro ­
scribed hy statute, the cha irm an  and four 
or u io ic  o th er m ember* o f  th e M it e  f i ­
nance coun cil w e re  decla red  lo  constitu te a  
i|on ium  and a m a jo r ity  vo te  o f  all nuiii- 
hvfs o f  the state fin an ce cou n c il g o vern ed .
• 75-3711 t T h e  tw o  cx rep tin p s to  the m a ­
jority vo le  p rov is ion  in v o lv ed  a-tinn* taken 
hy the en tm cd w ith  respect lo  the state 
‘ •m'lgcncy fund (75 3713) and  a c tion s au- 
Vhon/ttig tlie state h oard  o f  Irca- liry e x a m ­
iner- to issue e e r lif ie a te s  o f  iudehteditrss 
t75 *725a). both  o f  w h ich  requ ired  the 
iiuaiitniM is M ite o f  all iiien th eis o f  the fi- 
nance coun cil. In 1**74, K .S .A . 75-5768 
wax aiiieiu lcil to  en l .rg c  the Mate finance

council to its present nine member-— the 
governor and the eight member* who con­
stitute the leadership of the Kansas legisla­
ture. Today the governor has one vote 
and the legislative members have eight 
votes.

lit the petition filed in this rave ' y tJ;v 
attorney general reference is made to nu­
merous statutes involving the power* and 
duties of the state finance council. K.S 
A.1975 Snpp. 75-3711 provides that, in 
general, Imt not hy way of limitation, the 
state finance council shall:

(1) Hear and determine appeal? hy 
any state agency from filial dcciMor.5 or 
filial actions of the secretary of adrv.i:::?* 
tratiou or the director of (computer 
services).

(2) Approve, modify ar.d approve or 
reject proposed rules and rvgu'at: •:•-* 
submitted hy the secretary of adim-tra* 
(ion as provided in K 5.A. 75-57 *  a- 
amended.

(3) Make allocations to. ami .c 
expenditures by a Mate agency, fr*:v. .vj 
•aI propnatious to the stale finance earn ­
ed for tl.at purpose, of finals h.r t::;;»v 
licipatcd and uulmdgctnl need-. !cr 
conditions and limitations prefer:' ci 1 J 
the legist,it lire,

f-lj l-scrci-e powers and j»r: "" 
functions specified fur the state f:::.*'.- e 
emuicil by (lit* Kansas civil service .u" * f 
by other laws,
A number of other statute•; *pcvf * '

vest the state finance council with 
tinnal powers and duties, The state fi­
nance cm eil is vested by law* with the an* 
llmrify to fi v or approve I lie coinpim'itmn 
to l<c paid lo a large number of nfiu'er* 
and employees of the executive dvp.irime*’* 
of govi'rnmeut, ‘I he slate finance enured 
is required to fix the annual salaries of t'*c 
adjutant general ( 18-203), the executor 
xeeiel.iry of the stale hoard of healing art<
(65 -2878). ami the employees of the bicen­
tennial cunuiiM'.ion (73-1500. 'I he record 
refers to 71 state officers and employer5
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whose animal salary or compensation must 
he approved hy the state finance council 

The state finance conned exercises con­
trol and authority over the Mate depart­
ment cif admiiii<trntion as a whole. The 
council must approve any and all rule* and 
regulation? with respect to tb* manner of 
performance of «my power or duty of (he 
department and the execution of tiny busi­
ness of the department and its relation? to 
and business with other state agencies. 
(K.S.A. 1975 Snpp, 75-37n6.) The finance 
council may hear and determine appeals hy 
any state agency from final dccis1 as or fi­
nal actions of the secretary of administra­
tion or the director of compt-tcr services. 
(K.S.A. 1975 Snpp. 75-3711(1]) All reg­
ulations promulgated hy the director of the 
division of accounts and reports pertaining 
to old-age and survivors insurance for pub­
lic employees arc made subject to approval 
of the state finance council (75-3749); 
The finance council must approve all rules 
and regulations adopted hy the director of 
architectural services pertaining to uni­
form standards for mobile ho. ics and 
recreational vehicles. (K.S.A.1975 Snpp. 
75-122U[c].) Under K.S.A.1975 Snpp. 75- 
4336 the state finance council must ap­
prove memorandum agreements resulting 
from labor negotiations involving slave em­
ployees as a condition precedent to ihe ef­
fectiveness of such agreements.

The stale finance council exercises ex­
tensive power and authority over the ad­
ministration of ihe Kansas civil service act 
and the division of personnel. The council 
must approve all rules ami regulations pre­
pared hy the director of tin; division of 
personnel for carrying out the provisions 
of the Kansas rjvj| service .id (75-3716). 
Assignment to classes of all positions in 
the classified exempt service of the Kansas 
civil service act and the assignment of 
classes to Hilary ranges arc made a duty uf 
the director of pcr .oimcl Imt such assign- 

•. mcnta cannot become effective until ap* 
. proved by the council (75-29.18), The 
; director of personnel is required to prepare 

i j? '*  P*y ph»n which shall include a schedule

•if salary and wage ranges and steps, 
which must he appiowd hy the iuttncc 
council 175-2**58(31 *. Ihe finance cnui'cd 
must approve regulations adopted hy the 
secretary of administration relating to tin 
hearing uf appeal* by the state civil -m ice 
commission. The council must apprmc al! 
regulations pertaining to the furnishing of 
housing, food, ami other maintenance to 
'late employees i75-2,'i»laj. It is dear 
that these statutes veM in the state finance 
council the power to control operations of 
the division of personnel,

The state finance council exercise? ex­
tensive power and authority over the func­
tions and responsibilities of the division of 
the budget. K.S.A.1975 Snpp. 75-3714a es­
tablishes as a part of the department of 
administration, a division of the budget 
whose administrative head is the director 
of the budget. The secretary of adminis­
tration is empowered to adopt an allocation 
system on the advice of the budget director 
when it appears that for any fiscal year 
the resources of the general fund or any 
special revenue fund are insufficient to 
cover appropriations for that year. Agen­
cies affected hy decisions of the secretary 
of administration regarding the allotment 
system may a->k for a review of such deci­
sion by the ?latc finance council whose dc- 
cision comroU (75-3722). In addition the 
finance council may grant antluuity lu any 
state agency lo transfer a part of any item 
appropriated to such agency to any other 
item of itx appropriation, t K.S.A.1975 
Snpp. 75-3726.1,1 

Other miscellaneous powers of »!:- state 
finance council are worthy of mention. 
The secretary of corrections i dire t»d to 
provide employment u|ipurtum*iex, work 
experiences, and educational ur vocational 
training fur all inmates capable of benefit­
ing therefrom, and is authorized to grant 
each inmate as n reward for such employ­
ment an amount which shall he set hy the 
.stale finance council hut not !c>« than 25 
cents. (K.S.A.1975 Stipp. 75-5211.) The 
finance council cM?rcisi-s control over the 
director of architectural services in that m
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the event of disagreement between the 
director of architectural services and the 
administrative head of any state agency re­
lating to plans, specifications, and con­
tracts involving the construction or repair 
of public buildings, the secretary of admin- 
isfration is required to submit such dispute 
lo the state finance council and its decision 
shall he final. (K.S.A. 75-3741; K.S.A. 
1975 Snpp. 75-1202b.) The finance coun­
cil also ha? authority lo establish limita­
tions on the allowance of moving expenses 
made to new professional employees hy at'v 
tatc agency, i K.S.A.1975 Snpp. 75-3219.)

\s indicated above two ftmdtir.is of the 
state finance council require the unanimous 
'.p;>ro\al of ail nine mctr.bcr> of the coun­
cil K S.A.1975 Sni p. 75-3725.1 provides in 
-uhstance that whenever it shall appear 
that the estimated resources for any fiscal 
year m Ihe state general iund arc .suffi­
cient to meet in full the estimated expendi­
tures for that fiscal year, but the estimated 
resources ui the state general fund in any 
month or months of such fiscal year arc 
insufficient to meet in full the estimated 
expenditures for such month or months, 
the finance council may by unanimous vote 
order thr state hoard of treasury examin­
ers to issue a written certificate of indebt­
edness subject to redemption from the state 
general fund within 6*1 days. K.S.A. 1**75 
Snpp 75-3713 authorize, the .sate finance 
council hy iiti.ntimitiis vote of ,i|t il*. mem­
ber*. to make allocations to and authorize 
rvpcmlniirci by stale agencies from the 
state emergency fund in tltr event **f ex- 
tr»kiMtlm.iry emergency condition*, specifi­
cally -et forth in the statute. In addition 
l.y oK.iiiiiiioii. lute of all i s  members (lie 
finance council i> authorized to mal e loans 
or g’at.ts of funds in tin: state emergency 
Iund to political subdivision* where public 
building*, or eqitipim til are damaged or dc- 
stioyul IK-VA,1**75 Snpp. 75 3713a )
I -m . i l ly  the sta te fin a in  c O Mncil is g iv e n 

c s te n - iv e  pow e r and a u t lm r i lv  over the 
tc .«11 -.I < r  and c N p c lid i l i i ic  o f pub lic moneys. 
U nde r v . ir io ie , a p p io p ii. iO u n a it- , c t ia e ltd  
m P/75 u is p to v a h ’d tha t upon 'w r i t te n

application to the governor and approval 
by the state finance council expenditures 
from special revenue funds may exceed the 
amounts" specified in these acts. Cited as 
examples by the attorney general arc I.aws 
nf 1675. Clt. 8. § 51; Cli. 9. § 1 0 ;  Ch. lu, $ 
14; Ch. 13, § 10; Ch. 14. § 12; Ch. 15, jj 
49; Ch. 18. § 54; Clt. 20, § 9; Ch. 21, $ 5 . 
Ch. 22. § 5; Ch. 23, § 15; Ch. 24. § II. 
Ch. 25. § 7; Ch. 26, § 27; and Ch. 27. ?; 
14 Furthermore, in the appropriation oi 
moneys to state agencies uucnciimhcrtd 
balances arc commonly rcappropriatnl 
f ro m  lie state general fund with the prmt 
-.o that expenditures therefrom may not 
exceed specified amounts except upon np 
proval of the finance council, i L.1975. t It 

§ •; (', l*) 2>o»i;e appropriation act*- abo
provide that the number of full-time ;md 
tegular part-time positions which may • 
paid front appropriations tor specific ages, 
ties are fixed hy law subject to approval 
oi the state finance council to exceed tin* 
specified limitations. See for example 
I.aws 1975, Ch. 10, § 13. The Mate board 
of regents is authorized with the approval 
of the state finance council to amend liM* 
of restricted fees and service activities re­
ceipts from which arc appropriated by law 
(Ch. 14, § 3[/>).) K.S.A. 1975 Snpp. 75- 
3711a provides that any state agency » / 
u th e r u i s e  s p e c if ic a lly  a n !h o u s e d  hy  In:* 
may. with the approval of the state finance 
council receive grants u f money and iund* 
appropriated tinder any federal act o r from 
any oilier source. The statute proud** 
(li.it Mich a  state agency may wish the .*;• 
proval o f the state finance council, <»•«• 
tract with and receive, atul/or spend or 
transfer money-, tiolu other state or fide:- 
al agencies. Tins statute ha* no .q plica­
tion to funds specifically authorized to he 
received and expended hy any Mature.

19) A ll o f  the pow ers and  duties o f  thr 
fin an ce coun cil w inch  are set forth  above 
a n 1 cha llenged  in th is a c tion  hy I lie aH ,,r* 
n ey  general e ith er a s  a ik iu p .il im i o f  e x e c ­
u t o r  p o .v e is  |,y the leg is la tu re  o i on  the 
Im■ t « ih.n they con stitu te  a d e lega tion  o f 
h gc.la tivY  p ow e r : to  the state finance
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council without sufficient legi-'.ative stan­
dards or guidelines. It is obviously a dif­
ficult task to classify these powers as exec­
utive or legislative and lo determine which 
powers may constitutionally be exercised 
hy the state finance council and which may 
not. We have concluded that the statutory 
powers ami duties granted to the state fi­
nance council to supervise the operations 
of the department of administration ami its 
various divisions are purely an exercise of 
executive power. In particular we hold 
the following duties or powers to he essen­
tially cxvculiv or administrative in na­
ture :

(1) The power to fix or approve the 
compensation paid to state officers and 
employees;

(2) Certain powers under the civil 
MTvuc act, such as the adoption of rules 
and regulations for earning out the act, 
approval of assignment of positions in 
the civil service to classes, and the as­
signment oi classes to salary ranges, 
approval of the pay plan containing a 
schedule of salary ami wage ranges and 
steps, approval of terms upon which 
state agencies may furnish hous­
ing, food service and other employee 
maintenance to state officers and em­
ployees in the civil service, and the de­
termination of (he cost and value of M ich  
benefits;

(3) The determination of appeals hy 
slate agencies from net urns by the secre­
tary nf adminiMration in the allotment 
of the general fund or special revenue 
funds when insufficient to cover appro­
priations fiom such funds;

(4) Determination of the amount, not 
less Man 25 cents, to he credited hy the 
secretary of corrections to inmates for 
employment;

(5) Resolution of disputes between the 
director of architectural services and the

: head of a stale agency over construction
of buildings, major repairs, or improve*

incuts authorized hy the legislature for 
the state agency;

(6) Setting of limitations on payment 
of moving expenses of state employees;

(7) Approval of rules and regulations 
governing operations of the department 
of administration and each of its divi­
sions ;

(8) Determination of appeals by state 
agencies from decisions of the secretary 
of administration or director of comput­
er services;

19) Approval of rules and regulations 
to carry out the uniform standard code 
for mobile homes and recreational vehi­
cles;

(NO Approval of the transfer by a 
state agency of a part of an appropriated 
item to any other item of its appropria­
tion.

All of these powers concern the day-to-day 
operations of the department of adminis­
tration and its various divisions The vest­
ing of such powers in the sta;e finance 
council in our judgment clearly grants to a 
legislatively oriented body control over the 
operation of an executive agency and con­
stitutes a usurpation of executive power by 
the legislative department. All of the {low­
ers and functions set forth above arc con­
trolled hy a majority vote of the nine- 
member finance council, only nr.c of whom, 
the governor, is a member of the executive 
department. I; j> true that only the gover­
nor. a* el.airman, has the authority to c. M 
meetings of the finance council and that 
the governor lias the power to set the 
agenda for any meeting. The trouble i> 
that the governor has no real choice except 
to call a meeting of the state finance coun­
cil since the department of administration 
cannot really function unless its rules and 
regulations arc approved arid made effec­
tive and unless iutradcparimcitinl disputes 
can be finally determined. The legislature 
has by these statutes placed the state fi­
nance council, a body controlled by legisla­
tors, at (be apex of the administrative

’V
' iX it f c - i& S l ’i  ■"
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structure of the state department of admin­
istration in a position where it exerts, both 
directly and indirectly, a coercive influence 
on that cxecut've department. We. there­
fore, hold that all of the executive powers 
specifically set forth above may not consti­
tutionally be performed by the state fi­
nance council with its present membership. 
Admittedly the legislature could have en­
acted Mamie* dealing with the subject mat­
ter delegated to the finance council. Rut 
it failed to do so. It eho*e to enact a law 
in general tcrin> and conferred the power 
to execute it upon an administrative board 
in the executive department. Having done 
so the legislature could not constitutionally 
vet the power to execute the law in a 
body controlled by individual legislators. 
In so doing it \i- lateJ the doctrine of the 
reparation of power*.

(10) The powers exercised by the state 
finance council with re-peel to expendi­
ture- troni the >:a:c emergency fund (K. 
S,A.1975 Supp 75-5713, 75-37la.i) we up- 
hold .is a cooperative effort between the 
executive depart Tent and the legislative 
department of the state. The powers 
granted there may be exercised only for 
the limited ptirp.v-es specifically set forth 
in the statute. They are concerned with 
extraordinary eo&irion* involving the pub­
lic health or the protection oi persons and 
property a I id were granted to insure 
pri tup; Mate action in the event of a major 
di'.i-tcr. The power-, of the finance conn­
ed in relation to :hc stat.r emergency fund 
were inlly cmMd-ircd and upheld m State 
:. I ihlrlx, supra, 'n view cf the fact tll.lt 
- sell p.iwcr** can ;e exercised only l.y the 
unanimous vote o: the finance council we 
•’annul say that the exercise ol such pow­
ers by the council constitute* a UMirputmn 
of executive power.

[11 j We have also concluded that tin. 
power o( the Male finance emitted by 
unanimous vote to order the state hoard of 
treasury examiners to issue a certificate of 
indebtedness under the limitations specifi­

cally set forih in K.S.A. 1975 Supp. 75- 
3725a may constitutionally be exercised by 
the finance council. The legislature has 
established dear guidelines for the exercise 
of this power. Uecause the exercise cf 
this power involves the creation of a debt 
of the state, we view this power as so 
closely related to the exercise of legislative 
power that in our judgment such power 
can be upheld under the circumstances 
Since the action of the finance council 
must be unanimous, il canr.ot act without 
the approval of the governor. We, there­
fore, hold that the exercise of such power 
by the state finance council docs not con­
stitute a usurpation of executive power Lv 
the legislative department. We wish to 
emphasize that this power is upheld as not 
being in violation of the constitutional doc­
trine of separation uf powers. We have 
not considered its validity with respect Jo 
any other constitutional provision.

[12] There remains for our considera­
tion the constitutionality of the powers and 
authority vested by statute in the state fi­
nance council over the transfer and ex­
penditure of pul ic moneys. As pointed 
out heretofore the legislature in 1975 en­
acted a number of appropriation act*, 
which delegated to the finance council 
broad powers to authorize expenditures 
from special revenue funds which exceed 
the limits of expenditures authorized by 
statute. Under each of these acts appro­
priations arc made to various exicutivc 
agencies from the state general fund and 
expenditure limitations arc spcciiicnlly es­
tablished for each agency. The appropria­
tion act then contains a p ro v is io n u m i.i II.v 

in the following language:
“Upon written application of the guv* 

crnor and approval of the state finance 
council, expenditures from special fund* 
nlay exceed the amount spcuficd u» thi* 
act where such excesses are the result of 
circuit! ranees which could not reasona­
bly bave been foreseen) when the Icgida* 
tore was in sosion."
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We have concluded that the attorney gen­
eral is correct in his position that such 
statutory enactments con fee upon the state 
finance council the power to amend the 
provisions of appropriation acts and to au­
thorize expenditures by the executive de­
partment in excess of limitations specifi­
cally fixed by the legislature with no ade­
quate standards or guidelines to control the 
finance council in the exercise of its dis­
cretion.

[13,14] We agree with all parties that 
the appropriation of money and the setting 
of limitations on expenditures by state ex­
ecutive agencies constitutes an exercise of 
legislative power. We further agree that 
the legislature may delegate to an adminis­
trative body some of the legislature’s func­
tions where the policy is fixed and stan­
dards arc c-finitely established which de­
termine the manner ar.d circumstances of 
the exercise of such power, [//pur,/ of Sd- 
tanta i.  Grant County Wanning BoarJ, 195 
Kan. 640, 408 I*.2d 655.) Great leeway 
should be allowed the legislature in setting 
forth guidelines or standards and the use of 
general rather than minute standards is 
permissible. We recently spoke to tin* 
question in State er rel. D ix Stale 
Beard uf education, 215 Kan. 551, :27 f\ 
2d 952 where we stated:

’* . Our cases dearly recog.*
m e that the legislature may delegate a 
legislative function when constitutional 
authority for the delegation is present 
and the statutory delegation is circum­
scribed by sufficient legislative guide­
lines to cover the nature and extent of 
the legislative function intended to be 
dilegated. . ” i p. :5h 527 I'.21
|». 955.)

Under the M.itut-v- now licfoic us the only 
stand,ird or limitation on the power of the 
state finance council to approve expendi­
ture:, frenn special revenue funds in excess 
of fixed statutory limits is “where such ex­
cesses arc the result uf circumstances 
which cotlld not reasonably have 1 r  *i fore-

s i: v 24 :<g
seen when the legislature was in sct»ion." 
In our judgment this vague standard is in­
sufficient to satisfy the constitutional re­
quirement that the legislature may r.ot del­
egate legislative power unless adequate 
standards are established which determine 
the manner and exercise of such power. 
There arc no standards which limit the fi­
nance council as to the amount or the sub­
ject matter of the expenditure* which it 
may authorize. The power to approve 
such expenditures may well involve uni* 
lions uf dollar-, of state money. We note 
for example that the annual report of the 
Division of Accounts and Reports of the 
Department of \diumistration for the fis­
cal year ending June 30, 1975, show; a to­
tal balance in the special revenue furnlx in 
excess of 51 IV>"0.000.

[I5J W e  Imvc ld .cn  im: con cluded  that 
th ere a r c  n o  adequate leg is la tiv e  ;tr»r !ar«U 
or gu idelin es tn g o v e rn  the f in a rc e  council 
in the e xerc ise  *>f its au thority  to ircr ia- r 
the f ix e d  pOMtiiim  '»t i-mplovrre: • anthii- 
ru ed  for state agencies, u f to app rove the 
receipt and expend itu re  o f  federa l o r other 
funds r.ot au thorized  by  ;.pecific statute*, 
o r to au thorize the sta te  board o f  regent' 
to  am end o r change it*- list o f  fit-* and 
serv ice  a c tiv ities and  to  exp end  the money * 
d erived  th erefrom .

Under the power* granted by thc.c ap­
propriation acts the finance coiir.nl i* in 
practical effect *et up ax a little bid Mature 
with the power lo appropriate -v'd autho­
rize the expenditure*- of state mo:-vs. lu 
»mr judgment tins unrestricted grant uf 
power »u the state nuance cm:-- .1 consti­
tutes a delegation of legislative putter 
without adequate standards or guideline*. 
Such a delegation of legislative power i* 
uncoil titiitinital.

[16 181 I rum wliat lias lievl) *.nd it i> 
evident that the plaintiff ix entitled to 
judgment ousting the legislative menders 
of the state fiuautc council from the c.xer 
cixe of all of their powers and duties c*m
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cerntr;: th e supcrvisii.n of th e  operations 
of the department of administration and its 
-.anon* divisions which we have heleJ con- 
MUinc a usurpation of executive power hy 
tlw le g is la t iv e  department in violation nf 
•he - .tparatten of powers doctrine. The 
..ilidr.y of liic actions of the state finance 
romicil s in ce  us creation in 1953 may be 
qucMu.ncd. It is the judgment of the 
court that from the time of its creation in 
1953 until the filing of this opinion the 
acts of the Mate finance council were tho*e 
of Jf facto officers binding be'ween all 
persons dealing with the finance council as 
a public body composed of public officers.
\ S'I els ex re), .huicrson Slate O ffice  
fluihimij Commission, 185 Kan. 563, 345 
P.-M <>7-4.1 It is further tho judgment of 
this court that upon the filing of this opin­
ion the duties of the state finance council 
mvi.lvurg the supervision of the depart­
ment of administration and its various di- 
w'siciii* >liall devolve u}»on and be exercised 
by tin governor as the head of the execu­
tive department of this state until such
time as the legislature shall by statute
»dvp: a new legislative plan or scheme.

We further hold that the state finance 
i unci) as prc cntly constituted may con­
tinue to exercise its powers and duties lo 
authorize tile issuance of certificate: of in­
debtedness under the provisions of K.S.A.
I '<”5 vnpp. ”5-3/25.1 and lo make A llo c a ­
t io n s  to and authorize expenditures by
ci.ite agencies front the state emergency
fund a-, provided for ri K.S.A. 10”5 Supp. 
'? •“!.» and "5-3.”Ida,

l inally, we hold that upon ihe filing of 
ih»* opinion the power and authority of the 
'tale finance council over the transfer and 
cvpcinhturrs of public moneys which have
I.fen considered and declared to be invalid 
and unconstitutional m thi; opinion may no 
longer be exercised under existing statutes.

The judgment of the district court is re­
versed in part and affirmed in part in ac­
cordance with the views expressed in this 
opinion.

U10 KuD IIS  

Louis B A R T L E T T , la the r, and he ir a t lav*, 
of Dean L. Bar l ic i t . Deceased, e l 

ah, P la in tif fs , 
v.

D A V IS  CORPORATION . Appe llan t.

M a r ln u i HEERSCHE , d /b /a  W lc h lla  B ig 
R iv e r Sand Company, Appellee, 

v.

IOW A M U TU A L INSURANCE COMPANY
OF D eW IT T , IOWA , a corpora tion , 

et at.. Appellees.

No. 47668.
Supremo i*«.urt o f KaiLSri*

M a rch l», 1976

Plaintiff brought wrongful dc:*:!: ac­
tion against defendants, the owner and 
operator of a sand and gravel pit, and r 
owner filed a cross petition against the • ■ 
erator for indemnity Alter the cros- pi- 
tion for indemrity was dismissed and jr. !c 
mcsit was entered in favor of plaintiif. the 
Supreme Court, 204 Kan 39’, 462 I'A! 
763, affirmed the wrongful death lodg­
ments against the defendant and rever-ed 
and remanded tht dismissal of the owner'- 
cross claim for indemnity against the oper­
ator. The Sedgwirk District Court. Robert 
T. Stephan, J., after initially cnterirg 
judgment for the owner and agnuiM the op 
erator, vacated such judgment upon megt^ 
for revision of judgment, and c u n ri I 
judgment in favor of the ■.•pcrator, firdi* g 
that the owner was not entitled to indemni­
ty, and the owner appealed. The Suprc:* •• 
Court, Kaul, J.. held that previous dcci^um 
of Supreme Court remanding case to the 
trial court for determination with respect 
to indemnity issue was not res judicata on 
such issue and that indemnification of the 
owner was provided by indemnity provision 
in contract under which owner f'tair.cd 
only a royalty interest in sand and gravel 
removed from his land, hut was not al­
lowed to carry on any independent opera­
tions nn the premises, and under which the 
operator agreed to conduct operations in a
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proper mid careful aumi'T an I to cum ply 
with all laws and regulations of any mu­
nicipal er governmental body which could 
affect operations on the premises.

Reversed and remanded with direc­
tions.

1. Appea l and E rro r C = 1097(1)
When a second appeal is brought to 

the Supreme Court in the same ease, the 
first decision is the settled law of the case 
on all questions involved and settled in the 
first appeal and reconsideration will not be 
given to such questions.
2. Appea l and E rro r C=a| 194(1)

When the supreme Court, upon ap­
peal, merely reverses a district court in 
connection with it- ruling on a motion to 
dismiss or for summary judgment, and no 
judgment is directed, the effect of the de­
cision of the Sup;erne Court is the same, 
for purposes of further proceedings in the 
district court, as if the district court had 
made the correct ruling in the first in­
stance, except, that the district court has 
no authority to change or modify the rul­
ing made by the Supreme Court,
3. Appeal and E r ro r C = l 194(1)

Prior dee i mom of Supreme Court in 
same ease in previous appeal, in which 
case was remanded for consideration of 
whether owner of land was entitled to in­
demnity from operator of sand and gravel 
pit located oil owner’s land, was not res ju­
dicata with respect to such issue where the 
Supreme Court did not direct judgment on 
the indemnity iXMie ar.d decided to remand 
case on unrelated point.
4. Ind om n lty C=>8. l ( l )

Generally, a contract of ind innity will 
not be construed to indemnify the indemni­
tee against losses resulting from his own 
negligent acts unless such intention is ex­
pressed in clear and unequivocal terms, or 
unless no other mean* can I ascribed 
thereto.

5*1 I* JJ-51

r,i:p m **.»
5. In lem n lty C=G

The contract of indemnity is construed 
in accordance with the general rules for 
tile construction of contracts.
6. Ind em n ity C=-6

The cardinal rule :n construing a con­
tract of indemnity is to ascertain the inten­
tion of the parties ar.d to give effect to 
that intention if it can te done consistently 
w-.th legal principle*.
7. In d em n ity C =B .I( l)

While the intent to indemnify again.I 
the remit* of an indemnitee's negligence 
must be clear to enforce an indemnity 
agreement, it is not necessary that an in­
demnity agreement contain specific or ex­
press language covering, in so many words. 
a:i owner's negligence if the intention to 
afford protection clearly appears in the 
contract, the surrounding circum;tanccs. 
and the purpose* ar.d objects of t' • par­
lies.
8. Indem n ity C=»B. 1(1)

Where the indemnitor ha* possession 
and control of the work or premises ar.d 
the owner dues not maintain independent 
operation* on the premises, a contract of 
indemnity is generally construed to cover 
passive negligence of the owner.
9. In d em n ity 0=8 .1(2)

Inclusion of provision in indemnity 
agreement requiring that operator of sar.d 
and gravel pit carrying liability imurancc 
naming owner of the premises as the in­
sured Mipportrd conclusion that operator 
and owner intended indemnification of the 
owner for lovv occasioned by failure of the 
owner to comply with city ordinance re­
quiring fence around sanj and gravel pit,
10. In d em n ity C=>8.l(2)

Indemnification agreement between 
owner of land and operator of <aud and 
gravel pit on lam' which was contained in 
lease contract giving operator exclusive 
right to enter and occupy land and giving 
owner only a royalty interest in sand and 
gravel removed and which expressly re-
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rase is strong, and the defendant is sub­
ject to impeachment by other means, a 
prosecutor might elect not to use an ar­
guably inadmissible prior conviction 
Because an accused's decision whether to 
testify seldom turns on the resolution of 
one factor," S tic  Jcncy r. Portush. 440 
L'S. 430, 4S7, 92 S.Ct. 1255, 1301. 50 
L Ed.2d 501 (1979) (BLACKML'.V J. dis­
senting). a reviewing court cannot as­
sume that the adverse ruling motivated a 
defendant's decision not to testify. 
(Footnotes omitted).

After setting forth these: and other obser­
vations, the Luce court held that to pre­
serve the issue of improper impeachment 
by prior convictions, a defendant must tes­
tify.

To accept this requirement for preserva­
tion of a Bighum issue, as the Common­
wealth would have us do. would requ; us 
to ignore years of contrary case law in 
[’< nnsylvania. The appellate courts of 
Pennsylvania have consistently been able 
to give meaningful review lo Bighum  
claims in the absence of testimony by de­
fendants. In fact, the two keystone cases 
which helped to develop Pennsylvania's law 
as to the use of prior convictions for im­
peachment purposes, Commonuealth it 
Bighum, 452 Pa. 554 , 307 A.2d 255 (19731 
and Boots, supra, both involved trials m 
which the respective appellants had not 
testified. Since Bighum, supra, the appel­
late courts of this Commonwealth have con­
tinued to provide meaningful review in the 
absence of testimony hy defendants. See. 
j.g., Commonuraltli r. Bunch, 329 Pa Su­
per. 101, 477 A,2d 1372 11084); Common- 
u cnlth l‘. William.-,, 2*3 Pa Super. 359. 417 
A.2d 704 (1980); Commonieenlth r. Cam/j- 
bell, 244 Pa Super. 505, 308 '-..2d 1290 
(1970).

(31 Finally, our courts do not agree 
with Chief Justice Burger's observation in 
Luce, supra, that a defendant's decision to 
testify seldom turns on the trial court's
2 . We rccogmrc i ( u i  the Pennsylvania Supreme 
Coun iv free lo divcigc (tom pail caw law and 
adopt (lie rationale and holding in Luce How-

ruling on the use of prior conviction >■-. 
deuce. To the contrary, the Pennsylvar.. 
Supreme Court noted in Roots, supra at ■ 
393 A.2d at 3G4, that "knowledge that' 
defendant's) past convictions will be r. 
voided to the jury, if he testifies, may a ,’ 
foreclose his only opportunity to prihir 
his version of the occurrence." Therefore 
we expressly reject the Commonwealth ■ 
assertion that a Biglium  issue is wuivi-l 
where an appellant does not testify at :r. 
aid

At the conclusion of the Commonwealth < 
case, the trial court excused the jury a :! 
held a Bighum hearing to detcrmin- 
whether any of appellant's past convictin'- 
could he introduced for impeachment par 
poses, if appellant decided to testify. Th- 
record of the Biglium  hearing conihi'-n-l 
by the trial court in the instant case it.!. 
cates that the Roots factors were prop,-* - 
considered and that the Comnn-iiw,., I- 
met its burden of proof. The tw„ 1 - • 
convictions were for robbery and. tl • 
necessarily reflected upon appellant's ,, 
racily. The convictions sought to lu- into- 
duced were not stale, having occurred with­
in five years of trial. Most important • 
the fact that the prosecution's case rv-t- l 
solely on the testimony of the victim a r ! 
various police officers. There was no n-r 
elusive physical evidence.

(41 Therefore, if appellant had testin'! 
the Commonwealth would have had (•' 
tempt to impeach the testimony. In ". • 
case, the prosecution had no other m- .,’ * 
available to impeach appellant’* le.-ini"'.- 
Therefore, we find no abuse (if ili.-vreta a 
by the trial court in its ruling that it weu-l 
allow evidence of appellant's two prior con­
victions for robbery to be used for inn-each- 
mont purposes. Accordingly, we affirm 
the ji ' mont of sentence 

Judgment of sentence affirmed.
eser. in the absence o f susli a decision s,c ie.-ed 
llic Commonwealth's assertion o f ssJiser.

COM. v. KUI'JIAL Pa. 1 2 0 5
C ite  * i 500 A  ?<t 1103 ( l ' i  Super I m i

legislative power of the Commonwealth 
may be exercised only with concurrence of 
both houses and after presentment to theCOMMONWEALTH of Pennsylvania 
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Douglas Kt'PHAL, Appellant.
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Defendant was convicted in the Court 
of Common Pleas, Bucks County. Criminal 
Nos. 1494/1982, 732/1983, and 1514/1983, 
"cllon. J., of robbery, theft, receiving sto­
len property, assault, terroristic threats, 
criminal mischief, and driving under the 
influence, ond he appealed. The Superior 
Court. Nos. 02802, 02803, and 02804 Phila­
delphia 1983, IVickersham, J.. held that by- 
providing the General Assembly, by con­
current resolution, may reject sentencing 
guidelines adopted by Sentencing Consir.is- 
lion, statute did not violate provisions of 
State Constitution that legislative power of 
the Commonwealth may be exercised only 
with concurrence of both houses and after 
presentment to the governor.

Affirmed.
Spaeth, President Judge, filed a dis- 

■ icnting opinion joined by Olszewski, Mon- 
temuro, and Tantilia, JJ.

Beck, J., filed concurring opinion.

L Slatutes G=23, 26
An “exercise of legislative power," 

within meaning of sections of Pennsylvania 
Constitution [Const. Art. 2. § 1; ArL 3. 
IS 1, 4, 5, 9; Art. 4, § 15] which provide 
that legislative power of the Common- 

-• wealth may be exercised only with concur- 
.r.:.- of both houses und after presentment 
v to the governor, is an act that is legislative 
v '.  in purpose ar.d effect.

, .y  L Statutes e=»22
By providing that General Assembly, 

hy concurrent resolution, may reject sen- 
facing guidelines adopted by Sentencing 

* 1 'J Commission, statute did not violate Penn- 
*^’rin‘a  Constitution, which provides that

'3

governor; General Assembly's rejection of 
the guidelines was not an "exercise of leg­
islative power," rather, that power was ex­
ercised when General Assembly passed the 
Act which created the procedure for adopt­
ing the guidelines, which was passed by 
both houses and signed hy the governor. 
42 Pa.C.S.A. § 9721, Guideline § 303.1 et 
seq.; 18 Pa.CS.A. § l.'i21(bl(Repealed); 
Const. Art 2, § 1: Art- 3. §§ 1.4, 5,9; Art. 
4, § 15.

Stuart M. Wilder, Asst. Public Defender, 
Doylestown, for appellant.

Stephen B. Harris. Asst. Dist. Ally., 
Warrington, for Com., appellee.

Before SPAETH, President Judge, and 
CAVANAUGH, WICKERSHAM, ROW­
LEY, OLSZEWSKI. MONTEMUKO, 
HECK, TAM I LI A and JOHNSON. JJ.

PER CURIAM:
Three appeals 3re before the court. The 

principal issue is whether the legislative 
veto provided by 42 Pa.C.S. § 2155(b) is 
constitutional. On Appeal Nos. 2803 and 
2804 Philadelphia 1983, Judge WICKER­
SHAM, joined by Judges CAVANAUGH, 
ROWLEY, and JOHNSON, would hold that 
the legislative veto is not unconstitutional 
and would affirm. President Judge 
SPAETH, joined by Judges OLSZEWSKI. 
MONTEMURO and TAMIL1A. would hold 
that the legislative veto is unconstitutional 
and would vacate the judgments of sen­
tence. Judge BECK would hold that the 
legislative veto is unconstitutional but 
would further hold that the provision pro­
viding for the veto is severable; she there­
fore joins the judges who would affirm. 
The judgments of sentence on Appeal No. 
2803 and 2304 Philedelphia 1983 arc there-
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fure affirmed. Appeal No. 2802 Philadel­
phia 198:1 presents only the issue of wheth­
er the trial court in imposing sentence 
abused its discretion. On that appeal, all 
of the judges atrrce that the judgment of 
sentence should be. and it therefore is, 
affirmed. The several opinions follow.

W1CKERSHAM. Judge:
On June 20, 1983 appellant Douglas Xu- 

phal entered guilt;, pleas in the Court of 
Common I leas of Bucks County to three 
separate informations, charging him with 
robbery, theft, receiving stolen pioperiy, 
assault, terroristic threats, criminal mis­
chief. and driving under the influence. Fol­
lowing u prcsentenee investigation, appel­
lant was sentenced to concurrent terms of 
state imp-isontr.ont of twelve 1 12 ) to thirty- 
six (36l months and six |6) to twelve (12) 
months. These sentences were to run con­
secutively from a county sentence appel­
lant was serving at the time. Following 
the denial of his motion for reconsideration 
of sentence, appellant filed these timely 
appeals.

On appeal, appellant questions the validi­
ty of Pennsylvania's sentencing guidelines, 
204 Pa.Coiie § 303.1 et seq. As in its com­
panion cases,1 the principal issue in this 
case is whether section 3 of the Act of 
November IS. 1978, P.L. 1316, No. 319, 18 
Pa.C.S. § 1321(b); transferred by Act of 
October 5, 1980, P.L. 093, No. 142, to 42 
Pa.C.S. {§ 215.'-2155, 9721 is unconstitu­
tional. Section 3 of the Act provides for 
Milt creation of the Pennsylvania Commis­
sion on Sentencing and the adoption of 
sentencing guidelines by the Commission. 
Appellant argues that section 3 is unconsti­
tutional and that, therefore, the set dicing 
guidelines under which he was s- .tenccd, 
are invalid. We disagree

The above Act provides that the Sentenc­
ing Commission should adopt sentencing 
guidelines and then publish them in the 
Pennsylvania Bulletin. After the Commis­
I . The companion u v i  are; Cunirti’" :u ra tth i*.

Mouran. 0)076 Philadelphia m s), Cooininu-
m ra tth v. flairs. 020-11 Philadelphia In51; an 1

sion adopts and publishes the guidelines, 
"|t|he General Assembly may by concur­
rent resolution reject (the guidelines) in 
their entirety . , ,  within 99 days of tlu-ir 
publication." If not so rejected, the guih- 
lincs become effective 180 days after paldi- 
cation.

In January 1981, the Comnii*-wn 
adopted and published proposed guitlrlin 
these were rejected, however, by a cm; ur 
rent resolution. In January 1982. the- t'-.m- 
mission presented a new set of guidi-i ;> ■ 
to the General Assembly. The Senati • v 
pressly approved t.ie new guidelines: 
House, however, took no action on ■ 
within the 90 day period specified b- 
Act. in May 1982, the’ Sentencing f'n .- 
sion announced that the General A-.- 
hud "adopted" the revised gnu! . • • 
They became effective July 22. 19*2

President Judge Spaeth's dissci tu,g --i • 
ion notes that the Pennsylvania C> n - '' * 
tion provides that the legislative |.<m. r ■ ’ 
the Commonwealth, which is vested n * - 
Houses of the General Assembly, t •;*> 
exercised only with the concurrence of I«t8 
Houses nnrf after presentment to tl > o’" 
ernor. Pa. Const, art. II. § I: art II! 
§§ 1, 4, 5. and 9; art. IV, $ 15. T u- \-l 
under consideration provides that the 
eral Assembly, by concurreiil resehes '  
may reject the sentencing guile".:;-* 
adopted by the S -nteneing Colin: i-- - 
President Judge S|iaeth argues that *i"b * 
rejection is an exercise of legislative 1 ■ J ‘r
and can only be made after pr at: •
the Governor and that ruii'e the Avt d •* 
not provide for jiresentiinut to tin- ii-v*r 
nor, il is unconstitutuuial.

Il, 2 | We do not believe that tl"' ," ‘r ' r’ 
al Assembly’s rejection of the gui-b ' 
was an "exercise of legislative power" -'a 
"exercise of legislative power" is an art 
ilmt is legislative in purpose and effv* 
President Judge Spaeth says that ti e n / '  
lion was legislative in effect because rt

( • i i i i» o - o n v u / l / i  v . .Vi1. : . n o n .  0 1 0 ) 0  i' ln l.'* 'c V 1
toj).

COM. v. KHPIIAL
l u ,  ai SOOA 2d DOS IPa Soper. P*»St

l'»- 1207

changed the procedure which sentencing 
judges would follow. We disagree. Since 
the guidelines were not in effect at the 
lime of the rejection, the rejection did not 
change the procedure sentencing judges 
would follow, but merely maintained the 
itatus quo. Thus, we do not see how this 
can be considered an exercise of legislative 
power.

We believe that the "legislative power" 
with respect lo the sentencing guidelines 
was exercised not when the General As­
sembly rejected the first *et of guidelines, 
but vhen it passed the Act vvnic.i created 
this procedure for adopting the guidelines. 
The Act itself was jiasseil by both Houses 
and signed by the Governor. This was the 
"presentment" required by our Constitu­
tion. The rejection of the guidelines was 
not an "exercise of legislative power" such 
that it also required jire-entmer.t to the 
Governor; hence tho sentencing g udelmos 
are not invalid or, that ground. We held 
that section 3 of the Act .- constitutional, 
Finding no merit to the other eon-tituiional 
challenges presented by apj eilar.t. we. 
therefore, affirm the judgment* of sen­
tence.1

Judgments of sentence affirmed.

4 ft '

m
■vK"

BECK, J., files a concurr.ng "pinion
SPAETH, President Judge, fn- * a d is ­

senting ojiinion joined bv OI-* 7.XW8K I 
IIONTEMIIRO and TAMILIA.-Jl

BECK, Judge, concurring 
1 agree with Judge Wicxersr.atr, ;ha: the 

sentencing guidelines are constitutional but 
I uadi that determination through a differ­
ent analysis.
T- Appellant'i siatcmeni ai questr-.s itwt-Jved 
were:
A. Do ihe sentencing guidelines. 204 P.-vCi-de 
5 ) 0) . t . revolt from an invalid c ; L l i i . l l  o f 
legislative a tithnn ly by the general avwmhlv 
In viotanon o f article If. V I ol th r Pennsylva­
nia conslilulinn?
9. Arc llic scnl.-nemg goldrhnev. 20-1 l \ l . 
Code § 403.1, w ill and vo-d bc iuuw thev were

If the legislative veto provision, 12 Pa. 
C.S. § 2155(b), of the sentencing guidelines 
legislation were non-sevorahle, I should 
suiqiort Judge Spaeth's view that the pro­
cess by which the guidelines came into 
being is unconstitutional. Sea Pa. Const, 
art. HI, § 9. But inasmuch as I find that 
subsections 218(c) and 218(d) of the Act of 
October 5, 1980 ("Act of 1980"), P.L. 693, 
make ihe legislative veto provision severa­
ble, I uphold the constitutionality of the 
sentencing guidelines adopted pursuant to 
the Act of 19S0.

"The public policy of this Commonwealth 
favors severability” of statutory provi­
sions. Department o f Education p. First 
School. 471 Ta. 471. 478, 379 A.2d 702. 705 
(1977). Hence, a statutory provision is pre­
sumed severable unless the provision is so 
interrelated with the statute as a whole 
that the legislature clearly would not have 
intended to enact the remainder of the stat­
ute without the provision in question, Hel­
ler p. Franks/on. 504 Pa 528. 475 A.2d 
1291 119841; 1 Pa.C.S. § 1923, or the word­
ing of the statute specifically rebuts the 
prcsumjition of severability. See First 
School.

The language of the severability clause 
in Ihe Act of 198(1 supports the conclusion 
lhal the legislative veto provision is severa­
ble. in analyzing the severability clause ill 
the Act of 1980, I consider two basic princi­
ples of statutory construction: 111 the legis- 
ialure is presumed to change the wording 
of a statute in order to signal a -hange in 
legislative intent and (2| the legislature is 
presumed not to intend any provision of a 
statute as surplusage but rather is |ire- 
suined to intend that every word in a stat­
ute have effect, Mnsland p. Bachman, 
473 I a. 280, 374 A.2d 517 (19771; Cni.teo

not enacted hv n lo ll bv the pcncral nsscmbly 
m vio la tion o r artic le I I I. )  I o f the I'cnnvvl. 
vania convtituunn)
C. Ate a ll sentences imposed in Pennsylva­
nia neecvvanly itic- p io ilov i o l the sentencing 
guidelines?

Ilr ic f (o r Appellant nl 1.

I
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Insurance Company o f A'orf/t America, 
21)2 Pa,Super. 293, 437 A.2d 52 (1981).

The Act of 1980 does not adopt the sever­
ability language of ils predecessor act, the 
Act of November 2(1, 1978 ("Act of 1978"), 
P.L. 1310, which clearly proclaimed that 
the legislative veto was naii-sevcrahle. 
The legislative veto provision of the Act of 
1978 appears in section 3 of that act. The 
severability clause (section 7) in the Act of 
1978 slales that "[l]!ie provisions of section 
3 (which includes the legislative veto] are 
not severable and if any provision thereof 
. . . is held invalid, the remainder of section 
3 and section C shall be invalid.” 1 

The legislative veto provision of section 3 
of the Act of 1978 is now contained in 
subsection 218la) of the Act of 19S0.1 Sub­
section 218(d) of the Act of 1980 specifical­
ly repeals the severability clause (section 7) 
of thu Act of 1978 The Act of 1980 sever­
ability clause appears in subsection 218(c) 
which declares that "(tjhc provisions of 
subsection (a), 42 Pa.C.S. § 9781 (relating 
lo appellate review of sentence), and sec­
tion 6 of the act of November 26, 1978 ., . 
are not severable and if any provision 
thereof ... is held invalid, the remainder of 
subsection (a), 42 Pa.C.S. § 9761 and such 
section 6 shall be invalid. " 5

While the plain meaning of the words in 
the Act of 1978 severability clause evi­
dences that the legislative veto provision in 
that act was non-sevcrable, the question 
remains whether (ho language in the Act of 
19S0 precludes severability of Ihe Act of 
19S0 legislative veto provision.

The severability clause in the Act of llteO 
provides that subsection (a). 42 Pa.C.S.
1. Srction 6 o f ihe Act r.f 1178 app tnp iia tr-, 
JinO.OtK) lo the Pcnnv\l\a iua C iiiiiir .iv .io n no 
Scniem mg

2. Section J o f Ihe A il o f 1178 l'IKom p .iy \rd llic
to lliiic iog subjects; to litp iis ill in i unit o tg lu il/a - 
linn i.( Hie Knlt-niiM i* cn iiiiiu v .inn . pincers ,tntj 
Julies nl ibe coillftlicsinn. C lf l t l i i im u -a l l l l ,-1-■-i .
t y  co iip i'ia iinn . uclnphoti nl senln ic in t; guide­
lines. publication i f  svnienting guidelines, and 
appellate lem-ie ol ■,entente. Tl.t- legislative 
ceio piovision appeared under Ibe tie-ading
"pu liliea liun of senlenemi; goidelines.”  Sohsec-

§ 0781 and .section C of the Act of 1978 are 
non-severable from the remainder of (he 
Act of 1980. Guided by the tenuis of statu­
tory conHtrmlion. 1 interpret thu phra-v 
“subsection (a). <12 Pa.C.S. § 9781“ to In-an 
subsection (a) of 42 Pa.C.S. § 9781 ratlur 
than subsection (a) of flection 218 <if il,v 
Act of 1980.

If thu legislature had intundud "miImv 
turn (a!" lo refer to suction 218 of the ,Lt 
of 1980. the leg,slaturc could have uiin|im 
orally indicated so by inserting the uur-N 
“of this section" immediately after thu ref­
erence to subsection (a). This is privi'th 
the technique utilized hy thu legislature in 
subsection 218(e) of the Act of 1980 u l i .  ru 
in a sentence referring, inter alin, to Titlu 
42 (42 Pa.C.S.) and the Act of 1980. thu 
legislature employed the phrase "subw u- 
lion (c) of this section" to show that >ub-»r- 
lion (c) related to section 218 of the A* I 
1980 and not lo Title 42.

Given the repealer provision ami tin* *•' 
erabilitv clause language in thu A»1 •*-' 
1980, 1 am convinced lhal nothing ir< 1-* •’ 
Act of 1980 forecloses the severability uf 
the legislative veto provision from thu r« *! 
of the Act of 1980.

Agreeing with Judge Spaeth that tfu- hv 
islative veto provision is uncoMStHutmii il I 
should strike that single provision uf tl - 
Act of 1980. However, inasmuch .»*
A ct o f  1980 leg is la tiv e  v e to  provi-d-m u..» 
n o t e x e r c ieed  in con junction  w ith thu * 
ten c in g  gu id e lin es a d op ted  pursuant t-* ” »* 
A c t  o f  1980 and is. b y  m y a n a ly s is  -* •• r ‘ 
b le, 1 sh ou ld  uphold  thu eonslim tin im Jry • • 
th e  rem ain ing p rov is ion s o f  the Act u«

l io n 2lfcf.i) o f die A i l *»f 19*0 lunl.uiw
fo llow ing topics' IVunsvlv.m ia 1 *'
Sciih'iM mu:. I'nnp1'' mu»m roiiimi-»'nMi, 
a n d  d u t i t - s ,  a d o p t i o n  u f  m 'M I c i u i i i j '  c v
a n d  p u b l i c a l n u l  o f  m -m I v iu im j '.  I 'm d e l u i e s  I -  
l e g i s l a t i v e -  M i l l  p j i iM M i iM  a p p e a l s  u n d r r  l-< 
h e a d i n g  M| i u l i l i »  J l u M i  u f  - . e i i i c i i e m g  g u i d e  I n - " *  
S u h v - . c M n  o l  l i  t  A d  " I  l s * d  •' ,c  *
appellate renew u f  sentence.

J. The subject maile r *.f 4 : P.i C S $ •»:#! 
mg io appellate review uf senten<*l ,s * ' ' * ,pu 
by subvecliun 4UI(a) uf l l i c  \c l ol 19*4-

l i i p i

1980' mill the 
adopted in conformity therewith

COM. v. Kill'llAL Pa. (209
C ll. u  SIO A id  HOC |P . Super 1181)

sL-ntonciog guideline's challenged by the defendant as unconstitu­
tional.

.. if,*.;,.
V»-»V- <*

SPAETH. President Judge:
The issue on this appeal and its compan­

ion cases 1 is the constitutionality of Sec­
tion 3 of the Act of November 2d. 1978, 
P.L. 1316, No. 319/ providing for the Penn­
sylvania Commission on Sentencing ami the 
adoption of sentencing guidelines I 
should hold that Section 3 of the Act is 
unconstitutional, from which it follows that 
the sentencing guidelines. 2b I Pa.Code 
§ 303.1 et seq.. are invalid. Since in m*ii- 
tencing appellant, the trial court considered 
the guidelines, the judgments of sentence 
should be vacated and the case remanded 
for resentencing 1 should further hold, 
however, that this decision is prospective 
only and therefore does not apply to eases 
in which the sentencing guidelines were 
considered by the sent«ncing judge but not
4. The enabling Ic^is'ation fo r Ihe establishment 
of the sentencing commission authorised to p in 
viJc sentencing guidelines was pavscJ in aceoid- 
ancc w ith the constitutional requirement o f hi 
camcral appro*, al and presentment to ihe gover­
nor.

1- The companion cases arc G ow nanucatili v. 
-Uou'ur, 03076 Philadelphia 19$ 3. Co'unmn 
*eat:h u. Itetc*. 0294) I'hiladelphia |9$); and 
Conintonucjlili v Siii-uMt. 01959 Ph lad . tplua 
1933. In this case, ihc ie arc ihrcc appeals Irn iil 
judgments o f sentence \ppcal from luJgmcnl 
of sentence Nn 7:02 Philadelphia lu$J rain.% 
only the question of whclhci ihe in.*. I cuuM 
abused us discretion ut scntc n ting appellanl to 
w* lo twelve months incarceration Ip u i i re- 
s:cvv of the recurd. I l i t i j  no abuse »>t disvrctom 
ar.d therefore I should nut disturb th*% sentence- 
Appcalv N'u. 2fc03 I'hiladelphia l^ v ' and No 
2iU4 I'htladclpiua 1981 hoth raise ihe constilu- 
linnah ly of the scnfefittng guidelines

2- This Act amended vaiiuus v t i ib in  Title IH 
(Crime* and OffrnMTsf tj 1 amended Is I'.iC S 
4 1.121(b) (g t iu ia l Maud.mis fur sentencing). 
4 2 repe.ih-if S*ih« h,spier ( i u f Chapter 11 uf 
Title IS, ( J ,iin fn ili* if C lpp tc i t l  and .sddeil 
Jsnl** lu p u r G. |h Pa C S % |H 1 - | lS n  Ip iiis iil- 
lnK fur the IVnnsslv.ima CuinrTiissiiin nn Sen- 
lencini*,): ^ 4 jmcnded in la C S . 4104 (lam- 
Pcnni; w ith records *.r iilr iii iftra n n n ) ; 5 es 
Ubhshrd In tr i i in  gutdthiws It«r c rrt.t in re|H.'.U 
offenses, ire note 7. m /r j; *| fi apprtipriated 
money for iltc iV nnw bam a Cunnni*Mun on

- 1 -
Tin* Sentencing Codn 1 provides that thu 

sentencing judge has discretion to choose 
from among five sentencing alternatives. 
42 Pa.C.S. § 9721 (providing for a sentence 
of total confinement, partial confinement, 
probation, fine, or determination of guilt 
without further penally). The Code sets 
general standards by which this discretion 
is lo be exercised, 12 Pa.C.S § 9721(b). 
slates the principles specific to each alter­
native. 42 Pa.C.S. §§ 9722-9726, and identi­
fies the factors that weigh in favor of 
probation, 42 Pa.C.S. § 9722.1

Hy Act of November 26, I?78, the Gener­
al Assembly provided that the sentencing 
judge must also consider “sentencing 
guidelines," to be adopted by the Pennsvl-
Sentencing, tj 7 pioviJcd that the provisions of 
$ 3 were inscv cr.vhlc. ,vnd £ 8 vpe-.dicd the 
effective d.vic o f the Act and included a sunset 
provision. The proviviuns of the Act relating to 
sentencing were repealed and transferred in Ti­
tle 42 bv the Act uf Oct. 5. 1*980. P.L- 693. No 
142. §%'2l8(o). 401(a). (Act o f July 10. !9«0. 
P .L 513. No. 106, % 3. amended II.f l. 1873. 
vshub became the Act o f Oct. 5, 19t!Q.) Section 
3 u f the Act o f 197$. which is being challenged 
on tins appeal, was transferred hy § 218(a) and 
401(a) of the Act of |9S0 and now is codJicd 

at 42 PaC.S. $§ 2151-2155, 97SI. For conve­
nience. unless othc iu isc noted, when I refer to 
the Act o f 1^75. 1 am referring to § 3 relating to 
the Pennsylvania Commission nn Sentencing as 
repealed, transferred, and amended.

J. Act u( December JO. 1974. P L  10'2. No 345.
ft 1 e( !•••/. 18 I'a C S. § 1301. er wqc tranvlcr
red bv A d ol Oct. 5. WO. P.L (')). So. M2.
§ 401(a) lu 42 Pa C S $ 9701 f t \.-<j

4. In the i.isc of certain o llc iiw s . ihe w-niencc is 
nut du.eieiin ii.il y hm ui.md.U"!v m inder m the 
secuud degree, IS P a t‘.S. ̂  IIU 2 lb ){ lifc iinpns 
immcht); cvriam ulleiu.es cnm initted w ith a 
firearm , 42 PaC.S. 6 9712 (iiun in iin n nnr.r he 
at Ica-.i live ve.iis co iilm i'ii it 'i ii) . c rrtam uf- 
lenses c tiiii in iilcd u ii public lia iis p o itjiiu n . 42 
Pa.C.S. f) l>7 i i  (M ine), certain second and sub 
sequent olfrnscs. 42 Pa.C.S. 9 9714 (saniei: and 
murder in the th ird degree when the offender 
lias a p im r conviction fur murder or culmuarv 
manslaughter. 42 P.t.C S. h O’/ I 5 tide imprison- 
incnt).

J-’-V1
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vauia Commission on Sentencing.* The Act 
further provided that until guidelines 
adopted by the Commission berime effec­
tive, the judge was lo “consider as a guide­
line in imposing sentence" that certain re­
peat offenders should “be sentenced to a 
minimum term of not less than four years 
imprisonment. " 4

This legislation was the result of wide­
spread interest in the sentencing commis­
sion concept. In 1978, the Uniform Law 
Commissioners' Model Sentencing and Cor- 
r« ctjons Act proposed a sentencing commis­
sion to develop sentencing guidelines, 
which would be effective following notice 
and comment rulemaking procedures and 
filing in the appropriate state office. 
5 'MIG r i srq. Senate Bill No. 1437, Doth 
C«,ng.. 2d Soss. tl97S), which was the sub­
ject of considerable debate, also proposed a 
sentencing commission to dovekp sentenc­
ing guidelines. And just prior lo passage 
of the Act of 1D78, Minnesota had created a
5. Act o f Nov 26. 1978. P.L 1316. No. 319. § I, 

3 Pa C 5 4 13211b). transferred by Act uf Oct.
* 1980 P 1. 693. No. M2, 4 40Hu) lo 42 Pa CS 
4 *»72Itb>. Tor a discussion of the background 
of vcntenanj* guidelines In Pennsylvania, see 
Martin. Interests and Politics in Sentencing He­
lm rn The Development o f Sentencing Guide­
line* in Minnesota and Pennsylvania, 29 Y ilf .L  
Rev. 21. *1 -70 (1983-84).

6. A ti r.l Nov. 26. 1978. PL 1316. No. 319. § 5 
Mates
Pursuant to .‘his section, there is established 
an in ie rin i guideline for the nv’mmutT. sen­
tencing o f certain repeat offenders 
(a; Lm il sentencing guidelines adopted by the 
Ptnnsvliu tua Commission on Sentencing and 
(dating, lo ihe o lle im  v set out in this subjec­
tion become elfeciivc pursuant 18 PaC.S. 
4 1385 (re la ting to publication “ I guidelines 
fo r sentencing) (rcpetlcJ . see. now. 42 Pa. 
C S 4 2155), when any person is convicted in 
anv tn u r l of this Commonwealth o f n tu idcr 
ol ihe th ird degree, voluntary manslaughter, 
rape, involuntary deviate sexual intercourse, 
rnhh tiv , aggravated assault as defined in 18 
Pa C S 4 2702(a)(1) (relating to aggravated 
assault) involving ihe use ol a firearm . arsi< 
nr kidnapping, nr of aitempi to comm it any ol 
these tnm es. and vs hen dial person has been 
previously convicted in lh:s Commonwealth, 
or any oilier stale n r the District of Columbia, 
nr an\ Federal court, ol any o f the offenses 
sci lu rth m tins section o r their equivalent.

sentencing commission to establish guide­
lines for that stale.1 Since 197S, the t.n 
tencing commission concept has gained ac­
ceptance in other states and in the Con 
gross*, and in 1979, the American Bar As­
sociation recommended the use of a com­
mission for selling minimum sentences 
Standards Relating to Sentencing Alterna­
tives and Pioccdures, Standard 18-L3(cH;i 
(1979).

Under the Act of 1978, the Pennsylvania 
Commission on Sentencing is specifically 
authorized to

(1) Establish general policies and 
promulgate such ru.es and regulation# 
for the commission as are necessary in 
carry out the purposes of this subchnpter 
and Chapter 97 (relating to sentencing*
(2) Utilize, with their consent, the servic­
es, equipment! personnel, it; format ton 
and facilities of Federal, Suite, local and 
private agencies and instrum* n»aiit.-- 
with or without reimbursement !hciv:«r
the sentencing court sh jl l consider .«■» a cmv.i 
line in impelling vcr.ter.ee lhal vuvh pef't-u 
sentenced to a m inimum term o f uni k '»  “ »•' 
Tour years imprisonment.

( j) This section shall expire and be d.viv**l 
nu ll and void upon the effective dale of wo 
Icncmg guidelines adopted by die Pertm 'ha 
nia Commission on Sentencing relating m ’.he 
offenses set out in subsection (a).

7. 1978 Minn. Laws 723. Minn.Stat Ann 4 - i i '**
t l  SCIJ

8. Congress has recently passed the Compr^'*' 
sive Crime Control Act of 1984. whwli iu a « v  
an independent sentencing cnnlm ivxim i to -•* •* 
op senienung guideline- A il o f ( h i 12 l ’M i 
Pub L 9H-473. Title II. 4 2(7. 9« Slat 2UJ" •* 
U.SC. 4 991-98. Maryland suite » i / f  u 
ciary to adopt scntrneing guulehiiev M«l v 1 
Ann. A il. 27, 4 643C. l aws in New York. *' ’'••• 
Carolina, and Washington provide fur sent*-'* 
mg cnmimssioriv. 195.1 N.Y I.aws 711. h i  
Code Ann 4 24-27-10 et ae</ . Wash Kev t i - - f  
4 9.94A 0 .0 er \cq In Wisconsin, a ventemiri-* 
cuninnssioo was gtven llic authontv to promm 
gale guidelines if the Stipieine Court deier 
mined it did not have the a iillion tv . WivStat 
Ann 4 97.1.11)1. Sec Judicial Admm isttjim 'J 
I'c lnny Sr-nteiienig Guidelines. I2U W i* 2.1 I*-"- 
35) N W.2d 79) (1984) (hold ing that the !»»* 
prcmc Coint d id nut luve authority lu 
scn le iiiiog guidelines).

COM. v. KUi’IIAL P*. 1211
C lle  u  500 A J J  1203 |P » J» u p « r. I9 IS )

(3) Enter into and perform such con­
tracts, leasts, cooperative agreements 
and other transactions as may bo neces­
sary' in the conduct of the functions of 
the commission, with any public agency 
or with any person, firm, association, cor­
poration, educational institution or non­
profit organization.
(4) Request such information, data and 
reports from any officer or agency of the 
Commonwealth government as the com­
mission may from time to time require 
and as may be produced consistent with 
other law.
(5) Arrange with the head of any govern­
ment unit for the performance by the 
government unit of any function of the 
commission, with or without reimburse­
ment
(6) Issue invitations requesting the at­
tendance and testimony of witnesses and 
tho production of any evidence that re­
lates directly to a matter with respect to 
which the commission or any member 
thereof is empowered to make a determi­
nation under this subvhapter.
(7) Establish a research and development 
program within the commission for the 
purpose of:

(i) Serving as a clearinghouse and in­
formation center for the collection, 
preparation and dissemination of infor­
mation on Commonwealth sentencing 
practices.
(ii) Assisting and serving in a consult­
ing capacity to State courts, depart­
ments and agencies in tin* develop­
ment, maintenance and coordination of 
sound sentencing practices,

(8) Collect systematically the data ob­
tained from studies, research and the 
empirical experience of public and pri­
vate agencies concerning the sentencing 
processes,

(9) Publish data concerning the sentenc­
ing processes.
(10) Collect systematically and dissemi­
nate information concerning sentences 
actually imposed.
(11) Collect systematically and dissemi­
nate information regarding effectiveness 
of sentences imposed.
(12) Make recommendations to the Gen­
eral Assembly concerning modification or 
enactment of sentencing and correctional 
statutes which the commission finds to 
be necessary and advisable to earn* out 
an effective, ft u mane and rational sen­
tencing policy.
42 Pa.C.S. § 2153(a).*

The Act further provides that the guide­
lines adopted by the Commission shall: 

11) Specify the range of sentences appli­
cable to crimes of a given degree of 
gravity.
(2) Specify a range of sentences of in­
creased seventy for defendants previous­
ly convicted of a felony or felonies or 
convicted of a crime involving the use of 
a deadly weapon.
(3) Prescribe variations from the range 
of sentences applicable on account of ag­
gravating or mitigating circumstances. 
42 Pa.C S. § 2151

Finally, the Act provides the procedure by 
which the guidelines may become effective. 
Before adopting any guidelines, the Com­
mission must publish proposed guidelines 
in the Pennsylvania Bulletin, and hold pub­
lic hearings, at which specified persons and 
representatives of specified organizations 
may testify. 42 PaC.S § 2157(111(11. Thu 
Commission must then publish the guide­
lines. us adopted after such hearings, in the 
Pennsylvania Bulletin, 42 Pa.C.S 
§ 215.7(a)(2). The guidelines trust be 
adopted and published within 21 months of 
the Commission's first meeting. 42 Pa.C S.
§ 2155(a)(3).However, when lb** guide-

9. )n addition, the Cumniisxun tx required to 
report annually in llic Cnncf.il Avcmh ly, the 
Adm iiiix tra iivc ONuc of Pennsylvania Court*, 
and the Governor. 42 Pa C S. § 215J(I>). and is 
granted "such other *vers . as may be nec­
essary lo carry out the purposes o f tin * suhchap-

ter n r  ax may he p ro v id e d  u n d e r  anv o llu - r  
p r o v is io n  o f  la w  . “  42 P .iCS 4 2 |5 )(C).

10. A il of November 26. 197.H I* 1.. M l* . N.. 1|9. 
4 3. 18 Pa.C.S 4 1385(a)(3) provided (nr an 
18 month period. In 1980, ihe provision was
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lines have been thus adopted and publish- 
ed. *'(t]U* General Assembly may by con­
current resolution reject [the puidt lineal in 
their tntirt’.v . . withm on days of their 
publication. 42 Pu.CS. j 2l35tbl." 
If r.ot so rejected, the guidelines become 
effective IbO days after publication 42 
Va C S. 5 2 loot cl.

The Cor.;~:.s5>'.on on Sentencing he gar. it> 
work in April lOT'j, ar.d published its pro- 
poiid guidebr.es in October 19SU. See lo 
1'a Admin Bull 4151-9C (Oct. 23, 19*0) 
After hearings, the gutdelir.es were re­
vised. and in January U'Sl they were 
a '.opted by the Commission and published See 11 I’a Admin.Bull 4GH-76 (Jan 24. 
19SI). However, in April 1951 the General 
Assembly by concurrent resolution rejected 
the guidelines. H Res. 24 (adopted by 
House. Apr. 1 . 19>l; adopted by Senate. 
Apr 8. 19311 The resolution “urge[d) and 
direet(edj" the Commission to "revi.-*.* and 
resubmit" the guidelines within six months 
Id. In this regard, the resolutior 

submitted] the following suggestions to 
the Sentencing Commission as the areas 
where the Commission should review the 
initial sentencing guidelines and examine 
the advisability of revisions 
(I) Increase the upper limit of sentences 
within each section of the grid.
amended :«> 21 month*. Act o f July 10. ($50. 
P I. M3. No lo r. § 3. 4 : paCS $ 2 l*5(a)(3) 
Tr.e I'JcO transfer cct see no'e 2. supra, proud- 
ed for an 1? month period. Act of Oci 5. |?;0. 
V I 6V) No. 142. § 2IS;b> The Act o f Jolv 10. 
|v> ij purported to art end 11 II 1*73. which he 
tame tltc Act o f Oct 5 1<**0

11 Other ji.: isJ ic tion \ j I  o pro\tde for !egula- 
H ie review The federal statute provides that 
llic in itia l guideline* must to  swhmutcd to Con- 
i;re\*. that the General A t.oon tin ^ O ffice >s t«i 
undertake a study and make a report w ith in 150 
das# and that guidelines shall not go in to c llcc l 
un til s j s  months alter submission. Comprehen­
sive Cnrne Control A it of 1*434. A ti (if O il. 12. 
l is a . I 'u h I 9A-47). Title I I . $ 215(a). «5S Siui 
20)1 Aitiendmrnls to the guidelines must also 
be vuhirntted to O m p ir t i and shall Ijs c effect 
one liu ndnd and eighty days s flc r ihe Commis­
sion rcpm ls them, esicpt to llic cstcnt ihe el tec

id) Prow ie judges more latitude Ir. ?«r. 
tencing where aggravating or mitigating 
circumstances are found.
I-J) Clarify that the list of aggravating 
and mitigating circumstance:* is not ev- 
elusive.
141 Eliminate prior guideline propuva! r. • 
latir.g to treatment of concurrent or .. 
secutive sentencing practice s. 
foi Increase the ’-evenly ol stntenv . i  - 
crime- involving serious bodily injurs • r 
the likelihood or threat of seriou? Lfd>:> 
injury.
Id.

In October 1991, as instructed l.y if . 
concurrent resolution, the Commission pro 
posed new guidelines, see 11 Pa.Adnim 
Bull. 3597*3605 (Oct. 17, 19bl). and in Ian*, 
arv 19>*‘2. after hearing and pu1 ilicut.*f 
guidelines were again presented t*< tk- 
General Awnibly. See 12 Pa Adr...: R 
431-40 (Jan. 23. l!i?2) The Senate • 
prosslv approved the r.vw gu t- "
S Rv> 22T i; i ' to p t 'ad  hy 5 "n iits -. A ; * 
r.Cr2). but the HoU*o tunk TIM ;j' * 
them wuhm the ‘JO-day period -j *•• <!;• ' * 
the Act of 11(74 12 i'.i C> 5 2 l’ ’"! 1 «
May 19-2 the Commission oi.r.our,'’d " >' 
the General Assembly had "adujb-i' t*. • 
guidelmiv-. and, in anticipation of *f 
fectivc date, scheduled training m— - 
for (rial court judges, .SVr 12 P;i A d - 
Bull 1526 I May 15, Hlh2>. The gu.de.. -' -
ta c dale is enlarged ur the guideline* a--, 
proved or modified bv Act ol C.m .-ev. 
§ 217. 25 I  SC 5 M Jfo). In M n n .- * n  
guidelines -hall be submitted lo the Jr. 
on January 1. I9J0, and shall be e lk - i.v  
I. 1^50. j  11 Jess ihe legislature pros d» • 
wise.' N bn t St.il Ann § 244 t h  12- I 
York, the Stale Cotnmmcc m i S%ntvn*.»r • ' 
lines must transm it pm d rlim s to the : 
anJ IcgtvLlarc, anil liiey shall hase c - 
and e ffe :t unless enacted into law .' 1J* 
I.aws 711 In Washington. ! T, :.e 
s lu ll cna-1 lavs* app iM tn i: Or m-»Jn-ir*'
o.c Mandatdt rccomm aded by ihe m- et toiiwuiSM'in. W.imKv*
§ 9,944 f/ruii).

S.dC

12. Onem .ills. d ie r f l t t i iv e  dale was *»0 days 
aiier publication. .See Act of Nov 2ft. |wT4. P L 
1)10. No ) |V. § 3_ .intended As I o f /vl> 1̂ - 
l'i?0. IM. 513. No I Oft, § 1

d .

i’.H ?n,t. r ». ,

m
%■;
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COM. v. 
cit.uSoaAidi:

li-cnme effective July 22. 19??. 204 Pa. 
Co lo § 209.1 W scii, »pi»l*crtbla to cases in 
-.vli-.oh. tho of fen vo w;.s coramit-.el on or 
after that (late, id. § 203.l;d).

-3-
Bcfore one may consider apfci.'anl's ar- 

k-jrra r.'.s that the sentencing guidelines are 
unconstitutional, it is necessary to consider 
the issue of appellant's standing 

Appellant has no standing to argue that 
in adopting and promulgating the guide­
lines as effective, the Sentencing Commis­
sion infringed upon the authority of either 
the General Assembly or the Governor. 
Cf. fritted Slntcs iv Ctlu o f  Cookers, 592 
F Supp. 5T0 (S [J N.Y.IifSil (no standing lo 
raise rights of Congress in case involving 
statute providing for one-house veto); 
feited Stairs r. Siittoo, 3-5 F.Supp. 147b 
|N.D Okla.19511 Ir.o standing where veto 
not exercised, for r.o showing of injury). 
To have standing, a defendant must be 
"affected by the pai titular feature alleged 
to he in conflict with the constitution." 
Coinmoniiiiiltli i fjuilyr. 2s7 PaSuper 
lit, 153. 42-.I A 2d 1143, 1140 1195!) -SVr- 
■itso Commonuiuttli i- Untdrman, 2-- Pa 
51, 13.7 A 631 11927). Here, appellant has 
tier, affected by t 'e  allegedly unconstitu­
tional guidelines. Having committed 
crimes after the purported effective dale of 
the guideline... July 22, 19-2, appellant was 
sentenced by a judge who in arriving :il the 
sentence, considered the guidelines, ' 1 as 
the Act of !97h required the judge lo do. 
If the judge should not have considered the 
guidelines, because they are invalid as 
adopted pursuant to an unconstitutional 
Act. then appellant has been injured, and 
he is entitled to be resentenced without
13- Ai ihe b*y:innmi; o l ibe »cn(crK",ng hearing 
(he Knler.ctnc judtfe vpciilica lly noicd llic rcc 
orrmenJcd guideline lAn^cs Ic hur»;l,u> and 
ro*?lvcr>'. Me N T  10 1 1 yi, j-a  and Ihcrc van 
be no qucviiun lha l the ju J fc eonviJcfrd the 
guideline* in ilic dctcrim ii.itn in o f wmence 
ie r vlip up nl u i t ,«t .1 Av ic.pn te il under 201 
PaCttde ^ JUJ !()») the veniencinjj p in ir lm r* 
form * were intitu led in ihe rc itird v ol both 
■ppcalv. No 2HU5 I'lo l.u tc lph ii IV.*! and Nu 
7^04 f'tiiladclplna l**HJ

IvLTHAL )•» 11*13
,33 (Pâ uprr N&3)

reference to the {fueRline.v Ir, hum wu- 
tion and Xaturn!i:itfiun S» »Tf» * /• f '»/,?• 
dim. 462 VS. 919 li)J SCi. LTr.l, 77 
L£d2d 317 (19-3). i: was argued tl.t* 
appellant lacked standing to c’nulb n if ibe 
constitutionality of a provisi;n in a ^taiute 
authvririr.g’ or.e House of Cor,i:rt ss to \e!o 
the decision of :he Executive Branch to 
allow him, a deport.ible alien, to remain in 
the United States. It. rgument was that 
"Chadha [the appellar’; lack? standing be­
cause a consequence of his prevaihiu will 
advance the interests of the Executive 
Branch in a separation uf powers dispute 
with Congress, rather than sin ply Ch.v 
dha’s private interests." Id at bd-7, 10.7 
S Ct. at 2776. Rejecting this argument, the 
Court held:

Chadha has demonstrated ' injury in fact 
and a substantial likelihood that the judi­
cial relief requested will prevent or re- 
drcrs the daimi-d injury, " (citation 
omitted). If the Veto provision vmlato 
the Constitution. the depurlation or­
der against ChaJha will be •Mueelled 
Chadha therefore has standing 
Id.

This reasoning is equally |.cr>u;i>ive here. 
Indeed, if appellant does r.ot have •>undine 
lo  challenge h is Sentence :is -••• J on 
consideration of invalid j r u n b ii?:*--. ,hf 
ficult to conceive who won hi Itnve staiifbm:

-•!-
In explaining my conclusion, r.utnl at the 

be^ir.mr.p of this opinion, that Si eimti I of 
the Act of 197* is unconstitutional. I -lull 
not discuss all of the arguments tlmt h a v e  
been made to us." for I sh.*"ild find «*ne
14. These a t^ u n ic m *  in c lu d e  a»£<<»:.v..i% iu en 'i-1  

e J  b \  a m ic i .  D e f e n d e r  \% wik.iai»in •»! r iu la d e l  
ph»a I 'uM ic D e f e n d e r  \vm  >,.vi-.mii «.l iY nnvy lv .i 
n ia  a n d  th e  I ’e n r .  a K .u u . i  (* i*wk» A in a m -w  A% 
M >:i3 linn . A IiHuukU  l 'a  K \ H  W ll.* i I i« )a n e v  
lh a l il-e  A lim n e y  t i c n e i . i l  be m . i 'lm l  w lie u  d ie  
c n n v h iu i iu n a l i t i  ••( a  M -ilo ic i* i t i a l l i  *«»•• J  a n d  
h e re  n o  * u ih  n o t i c e  a p p e a l » lu  h a . ,  I., • n i;i\e i» . 
e a v e \  in  w l t a h  d > t-C '< iii ii i« i:iw i..n h  t- a p . u i v  in -
excluded fimii 11 * i * rcqinii-iiti-iil s. •- < ••.,(«.,.» j 
wealths ll> tilt heuhaitiih. JOf* l'a Nupi r 4ilT‘ 4k2 
A 2d 7s1) (IV.12),

V-

■ m
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argument dispositive. This argument may 
!*o summarizi-d as follows: The Pennsylva­
nia Constitution provides that the legisla­
tive power of the Commonwealth is vested 
in both Houses of the General Assembly, 
and nay be exercised only with the concur­
rence of both Houses and after present­
ment to the Governor Pa Const art II. 
§ 1: art III, §§ 1,4, 5 and!); art. IV |  15. 
The Act of 1976 provides that the General 
Assembly may reject sentencing guidelines 
adopted by the Pennsylvania Commission 
on Sentencing, 42 Pa.C.S. § 2155(b), and 
since a decision to reject sentencing guide­
lines is an exercise of legislative power, it 
must be made with the concurrence of both 
Houses and after presentment to the Gov­
ernor. H jwever, the Act of 1978 provides 
for only the concurrence of both Houses. 
Id. Since this provision is expressly de­
clared to be not severable, Act of Nov. 26. 
1976. P.L. 1316. No. 319. § 7.” the entire 
provision of the Act providing for the Penn­
sylvania Commission on Sentencing and the 
adoption of sentencing guidelines must be 
declared unconstitutional.

-a-
The Constitution of 1776, Pennsylvania's 

first constitution, provided for a unicameral 
legislature and plural executive.“ No pro­
vision fvr an executive veto was includ*
To provide a method of checking legislative 
actum, the Constitution required the follow­
ing.

To the end tint laws before they are 
enacted may Le more maturely con-

IS. Hus provision was repealed and aJJcd. as 
modified. bv llic A il of O il 5. 10>0, f \ | . 69J, 
No N2, $ 2l&(cJ (added, as (iR/diiicd) and (d) 
(repealed/

16 l'a C 'lisi. § 2 (1776) provided lhal ~(iJhc 
supreme legislative power shall be sesird in a 
house o l representatives ol :hc freemen of the 
CoMtniMnwrullb. or slate of Pennsylvania." I*a 
Const § 3 (1776/ provided thin "It|hc supreme 
executive power shall be vested in a president 
and counc il.'

17. The legislature apparently violated hulli the 
public notice p i« .ivton and the "laying over" 
provision .See A Kcpori of (he Committee o f 
llic Council i if Ccnvors 12-13 (1784) .See oho  
Council o f Censors, January 19. 17b4. in ihe 
Proceedings Relative to Calling Ihe Convention

side rod, and the inconvenience of hasty 
determinations as much as possible pre­
vented. all bills of public nature shall Iv 
printed for the consideration of the peo­
ple. before they are read in general as­
sembly the last time for debate and 
amendment, and, except nn occasions of 
sudden necessity, shall not be pa* e*l m'.u 
laws until the next session of assembly, 
and for the more perfect satisfaction . f 
the public, the reasons and motive* f- r 
making such laws shall be fully an t 
clearly expressed in the preambles 
Pa. Const. § 15 (1776).
This governmental structure had its crit­

ics from the beginning. See gmerallu 
R.L. Brunhouse, The Counter-Revolution in 
Pennsylvania 1776-1790 (1942). E I Mug 
lass, Rebels ar.d Democrats (1935): Kver 
son, Republican Theory and Partisan Rc.»li 
tv in Revolutionary Pennsylvamu, in Smi-r 
eign States in an Age of I'ncert.urd’. 
Hoffman and P.J. Albert eds. 19>|t Ti- 
critics challenged the etlVctiveiie-s of ■■■* 
checks on legislative action. 17 but u w 
not until 17b9 that a convention !*» r« .•».!.-* i 
er the 1776 Constitution was emivii.id 
Sec generally, Ryer»on. supra.

The convention resulted in lVn»i\vlv* 
nia's second Constitution, the Constant.- '• 
of 1790. This Com titutioii. mmlvlul af:*r 
Ihe Federal Constitution adapted the | r- 
ceding year,'" isstahli-hed our pm-cni f r-* 
of government, creating a bicameral b g•- 
laltire ** and an executive with
o f 1776 and 17*1). at 69-75 11.42*1 K I 
house, The ComUti Revolution m Ivmuw Iv**'* j 
1776-1700 (1942), £ Dtmj-I.iw. J
Democrats 269 (IV35/,. \ Vevin*. 1 Ir*.
States During and Nftcr the Kcxuluto-n l ■ 
1759, at 152 (1924/

18. Compare die wording of the bua rrff-d 
presentment provivions of the I" S l\-nvJU;.1- 
art I. M I. 7. w ith the w ind ing of the r ;* 
lent provisions of lb * 17^1 fcnnsvlv.uw- I 
tu lio n , art I. I. 22. 23

19. fa  Cunvl art I. <» t f provided 
The legislative pow rr •'! llu * t'oum ionwra 
shall be vcvted in a General Vsu-rnhlv. » -*4 
v l u l l  consist of a Senate and a Ilf'»**  ’ 
Representatives.
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t*r.:* In Commonwealth t*. Sutlcy, 471 l'a. 
250, 378 A.2d 780 (1977), the Supreme 
Court explained our form of government 
by saying:

In Pennsylvania we embraced the con­
cept of tripartite government with three 
equal, separate and autonomous branch­
es in an effort to prevent governmental 
power from becoming concentrated into a 
single body. It was believed that each 
branch would act as a check on the other 
and by this diffusion of power prevent 
tyranny where the rights of the individu­
al citizen would be ignored.
Id. at 269, 378 A.2d at 78G (citations 
omitted).

-b-
It will be recalled that the Act of 1978 

provides that sentencing guidelines adopted 
by the Pennsylvania Commission on Sen­
tencing may he rejected by concurrent res­
olution of both Houses, without present­
ment to the Governor, 42 Pa.C.S. § 2155(b), 
and that here in fact both Houses did hy 
concurrent resolution reject the guidelines 
adopted by the Commission, with the result 
lhal new guidelines were adopted by the 
Commission. The question must therefore 
be decided: Was the decision by both Hous­
es to reject the sentencing guidelines an
Thu provision wav not altered in xnhvimcnt 
con jinu liunv fa  Const ad- I. § f ( 183w». l'a. 
Conn an. II. § I (1373/

20. Pa. Convt j i t  I. § 22 ( l “ J0) provided
I very b ill, which vhall have passed both lions 
ei. lhal) be presented In the govern"! I! lie 
approve, he shall sijrn il. hul if lie vhall not 
approve, lie sha ll return tl. w ith Ins objec­
tions. lo the house in w lm h it shall have 
originated, who shall enter the ol.cc im ns al 
large upon Ih c ir journals, and pro .ccJ (o re­
consider it. If after such icco iv tid tia liu n two- 
thirds ol lha l house shall agree lo pass the 
bill, it shall be vent. w ith llic objections, to the 
ether house, hv winch likewise il shall be 
■econsnlered; and if approved hy two thirds 
of lhal house, il shall be a •aw. Hut in such 
cave* Ihe voles o f bmh house; shall he detet- 
mined by yeas and nays, and ihe names ol die 
persons Noting fo r o r against the lu ll shall he 

A » entered on the journa ls ol each home rcspct
. lively. I f any b ill shall not b : returned hy the 

rj-* Rovernor w ith in ten days (Sundays cucp icd )
wjV, After It tha ll have been presented to him . it

'-iv''

exercise of legislative power? For if it 
was, the Constitution requires present­
ment, from which it follow* that unless it 
can he severed, the Act s provision that 
there need not he presentment rentiers the 
Act unconstitutium I.

Although there is a '(ring presumption 
of constitutionality, st'f Comtnonaialth r. 
Robinson. 497 Pa. 49. l i t  A.2d ;'6l (1981), 
appeal dismissed, 457 U S. 1101, u 2 S.Cl 
2898, 73 L.Ed.2d 1210 I19?2l. neverthe!"ss,
I have no doubt lhal in rejecting the sen­
tencing guidelines, the two Houses en 
gaged in an exercise of legislative power 
It is within “[the] exclusive power [of tbi 
General Assembly) to determine the per.o- 
logical system of the Commonwealth. It 
alone can prescribe the punishments to be 
meted out for crime.' Commonwealth 
rel. Banks r. Cam. 345 Pa. 561. 587. 28 
A.2d 897, 900 (1942/. See also Common’ 
uealth v. Sultry, supra: Commonwealth 
v. Glover, 397 Pa 541. 156 A .2d 114 (1959). 
Of course, as to any given offender thu 
determination of the precise punishmer t is 
decided by the sentencing judge, that is to 
say, is exclusively within the judicial pow­
er. Howeve». the sentencing judge mL<t 
exercise this judicial power within the lim­
its prescribed by the General Assembly. 
Two different sorts uf limits may be pre-

shall he a law, m Me manner as if he had 
si|’ iu*d tl, U llllw  the fehvta l as'i-inldx, b \ 
ilie ir jd juum invn l. p?cvi-ri its K tu in . in 
w lm .li case it shall he a law unfi-w seal h.uk 
w itlun three davs after their next inve liiij: 

Tins pi "v is ion was tt" t s-^stantt.illv allered in 
xubxetpieni const it m ion v fa  Const a it 1 .^ 2 3  
(IH li*). fa  Const a t: IV \ l* il.< 7 « ) 
PaConst.an f ti 23 pmvnlcd
l.vcrv niile r. resolu'mn " r sole, to w hu li 

(lie concurrence of h*.:h I f -u-e*. mas he nec­
essary (except on th- question ol aJjourn 
rn rn t) shall be prc-vnted t" ti e poxerntir, and, 
before it shall take e ff.-.5 he appmvid hv hint, 
or. being disapprove!. shaM he tepassi-J bv 
tw o ilu rds of Ih iIIi I- uws .nvu iJ iilj! lo (lie 
rules and Innttationv preset dn:J in ease of a 
full

llu s prosisioti was i f i i ah . id  m suhwquent 
ctmsiitunanv f jf .m P  art I, ̂  24 (lt*3.X), fa  
Const art III, tj 26 ( If5" ». rvni-ndn red in 1967, 
art III. <) 9.
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iicril)(- l. il.i fir A goitig to the future and 
ilar.iti'.n uf the si-nUuci' tl.al ma\ lie mi- 
pOM-T, the second, lo the procedure that the 
juilgf must follow in decMing upon Ihe 
nature ami duration of the sentence. 
While the Crimes Code prescribes the dura­
tion of the possible sentence for a given 
offense, the Sentencing Code prescribes the 
nature of the sentence that within this limit 
may be imposed (total confinement; partial 
confinement; probation; fine; and determi­
nation of p'uilt without further penalty). 
The Sentencing Code also prescribes the 
procedure lhal the judge must follow in 
deciding upon the nature and duration of 
the sentence. For example, the judge must 
consider whether factors identified in the 
Code as favoring probation arc present, (2 
Pa.C.S. 5 2722; he must order a presen- 
tcnce investigation report, or slate of 
record why he has r.ot. 42 Pa.C.S. § 3731, 
suspended insofar as inconsistent with Pa. 
R Crim P , Chapter 14; and he must state 
of record the reasons for his sentence, 42 
Pa C S. § 3721(b). When the General As­
sembly by the Act of 137S provided for 
sentencing guidelines, it changed the proce­
dure that the sentencing judge had to fol­
low. Specifically, il provided that 

[t]he court shall also consider any guide­
lines for sentencing adopted by the Penn­
s y lv a n ia Commission on Sentencing and 
taking effect pursuant to section UIS5 
[now 21o.", of Title 42] (relating to publi­
cation of guidelines for sentencing)__

21. In ha opin ion ludpc WICKERSHAM sug 
p il ls  that "s in ;c ihe guulelmei were not in cl- 
f c i t at tl.c lim e of the rejection. I he rejection tilJ 
nut ch an ,t ihe procedure cementing judges 
would Jotlow- but merc'v intnnitw teJ the irarer 
yuo. At 1207 lemphaws in original). Thed itfi- 
culiv - i i ) i this suggestion, houc ie r, is ilt. ii i f  the 
concurrent ic to  was not in- ecereice o l tcgicta- 
lice t-i» e r . what wac l l1 Ac I’ tnfcccor (ju)d- 
email l.ac j.o i l in t i-n n i. in Inc a rm le , /.VS v. 
I I IM jIIA and Ihe N iindrlrj.-a l-nii D ia trille : A 
h jir iid a iin n , J5 Sciaiuse I llec M'J ( I ujt-1) ‘ II 

an e-eic-ce u l Ihe cel., was net a 'leglcl.Urcr* 
asi. men jerhaps ihe ilt.iice liad no bounces 
r i r lu c m j il al all ‘  IJ at 751 Also in line 
repaid I note lire Snjo.oHe Cooit'c a ll ir . t l. l lh c  nl 
( ‘orrin-oerr Unton ut I/S , /in e I r i l t tu l I mile 
Vutnmuunn, ft 11 I / d  575 I . IC  Or.lOS?) (on 
tuns i all'll in fr n>nn. l/mieil Smrei St'tnite c\

In cvcrv ease where the court imposes :i 
sentence outside the sentencing: guide 
lines adopted hy the Pennsylvania Com­
mission on Sentencing pursuant to sec­
tion 138-1 [now 21.54 of Title 42} (relating 
to adoption of guidelines for sentencing) 
and made effective pursuant to section 
13S5 [now 2155 of Title 42], the court 
shall provide a contemporaneous written 
statement of the reason or reasons for 
the deviation from the guidelines Fail­
ure to comply shall be grounds for vacat­
ing the sentence and resentencing the 
defendant.
Act of Nov. 26, 1978, P.L. 1316, No 319.
§ 1, 16 Pa.C.S. § 1321(b) [now 42 Pa.C.S 
§ 9721th)).

When by concurrent resolution of both 
Houses the General Assembly rejected tla* 
sentencing guidelines that the Commission 
had adopted, it again changed the prove 
dure that the sentencing judge had to fol­
low. Without the concurrent resolution 
the judge would have had to follow tl.* 
guidelines adopted by the Commission 
The concurrent resolution, however, rxjoet 
ed those guidelines as loo lenient, thereby 
prescribing that the sentencing judge wa> 
r.ot to consider them, but instead wa.- to 
consider other guidelines, lo be adopt* d 
later. This action was as much an exerei-i 
of legislative power us was the enactm* i.t 
of the Act of 1978 itself, or the eiutetiui s.*. 
of the Crimes Code, or of the Sentencing 
Code.11 The conclusion is therefore :»:<**

Federal Trade Commission; Untied States //••#••• 
of Representatives r. federal Trade t'ommi 
463 US 1216. 103 SCt. 3556. 77 I..lid M  
(1983). There. I he Coin i u f Appeal* held di.it 1 
concurreni veto icsolulinn, wh ich p reven t.) •• 
coinmnnun's propovcJ rule from  lakiUjJ v in ** 
violated procedure! ciiab liv lied hv llic Coionm 
dun for llic cx**rci.*c o f legislative powct* w  
a h a  CmiM,mer ineigy Conn. it •>/ Ament a * 
federal f.nvryy lfeetulalor\ t murm*w*«n. 6> 1 1
425 (UCC ir 19.12). a i l ’d  \uh  mm i /'»o n "  *"*' 
Con\iim tr\ dum p v. (u innuw r Inert:* ( • “ ■••*_y 
n /A m eru a . 46) US 1216. Mil S l l  *« ^  7‘
» I d 2d 1402 ( I 'M !) ( . i l l i i i im ik c  »l» luildiiip iiMConvlihilMiii.il one hoove '*l" *' 
CiiiMiiuwMMi* propoved n ilc l; «!//«*' 1 i - ‘r,,l,n- 
573 | Snpp 951 (IJ.PC.IOM) (one h"»»w vel" "» 
pmpoved ndniiiiuti.uive regulations uikoH'Iiiu 
lional).
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cannot he anmnded by logt daliuti," Id at 
957 n. 22. 103 S C t  at 27/ 7 i l  11 8 , i u t  (lu*

c.ttmlde that the provision of the Act of 
1978, that Mich legbliPive power could be 
exercised only hy the concurrent resolution 
uf both Houses, uilhout presentment to 
the Governor, is uncmiKtilutionai.2*

-c-
This conclusion is not only confirmed as 

correct but is required by the decision of 
the United States Supreme Court in Immi­
gration and Maturahzation Service t\ 
Chadha, supra. In Cltttdfta, the Court 
held unconstitutional § 244(c)(2) of the Im­
migration and Nationality Act, which pro­
vided that a resolution by either House 
would invalidate a decision by the Attorney 
General to suspend deportation of an alien. 
The Court reviewed the constitutional pre­
scriptions for bicameralism and present­
ment lo the President, art. I, §§ 1, 7, and 
concluded that the Framers of the Federal 
Constitution had decided "that the legisla­
tive power . . . (would) he exorcised in ac­
cord with a single, finely wrought and ex­
haustively considered, procedure." 462 
U.S. at 951, 103 S.Ct. at 2784. It was clear 
to the Court that the one House veto was 
"essentially legislative in purpose and ef­
fect . . . [because it} alter[edj the legal 
rights, duties and relations of persons, in­
cluding the Attorney General, Executive 
Branch officials and Chadha, all outside the 
legislative branch." Id at 952. 103 .S.l’t. at 
2784. In this regard, the Court pointed out 
that neither House had argued that in the 
absence of the veto provision, it could have 
ordered the Attorney General to deport an 
alien whose deportation had been su>pend- 
®d- The Court summarily rejected "the 
suggestion that the one-House veto provi­
sion . . . either removes or modifies the 
bicameralism am! presentation require­
ments" that legislative action must satisfy, 
observing that "[tllic explicit proscription 
for legislative action contained in Art 1

T)ii*  c .ise  U o rs  o o l r.tm - l l i c  iv v iic  o l l l i c  
c o m ii iu l in n . i l i t y  o l  .t o .t im c  icq iiit iH |«  ili.v i tic 
fo re  i l i r j  b e co m e  r l l t t l i v v . o i  a p .c iu V s  p rop o sed  
g u id e lin e !  t iiiiN i b e  m a i le d  in to  la w . ( / .  I ‘*mJ 

i r ; .  N . Y . la w i  711; W a d i  R ev  C o d ?  fi O .H A  <>?«»( 1 1 
y . -  . N o r  J o e s  i l  ra is e  ih e  issue  o f ih e  c o n s i i l i i l lo n . i l i-  

V  ty of □ siaiuie requiring an ap.cni) in icpoil

one-House veto failed to satisfy the consti­
tutional requirements of lnc.imeralism and 
j resentment, the Court held that the provi­
sion authorizing it was ur.con'-liluiiimul

This reasoning U controlling. While 
Chadli'i concerned a one House veto in­
stead of. as here, a two-House veto, that 
fact is immaterial See Consumers L'nion 
o f U,S, Inc. r. Federal Trade Commis­
sion, 691 F.2d 57a (D C.Cir.l'Js2) (en banc), 
a ffd  sub num. ['nited Slates Senate r. 
Federal Trade Commission; I'nited 
States House o f Representatives V. Feder­
a l Trade Commission, 463 U.S. 121U, 103 
S.Ct, 3550, 77 L,Ed.2d 1402 (196:1) (two- 
House veto unconstitutional/ It is equally 
immaterial that Chadha arose under the 
United States Constitution Instead of the 
Pennsylvania Constitution. See discussion, 
subsection a, supra See also Legislative 
Research Commission by Brother p 
Brown. 064 S.W.2d 9u7 (Ky HIM) (inter­
preting Kentucky Constitution*: Bm slcin  
r. Mortal, 438 So 2d 554 (I.!t.U»63) (inter­
preting home rule charti-ri; Planned Par­
enthood Association r. /Jepnelmcnt o f 
Human Resources, 297 Or 562, 6s7 P2«J 
785 (1961) (en banc) (interpreting Oregon 
Constitution). Compare Stoic ex tel Ste­
phan i. Kansas Hon re o f R* p irsi'utuhiis, 
236 Kan. 45, G>7 P 2d 6j j  11984). winch 
held provisions permitting the legislature 
to adopt, modify or revoke administrative 
rules by concurrent resolution without pre­
sentation to the governor unconstitutional 
under the Kansas Cons*»*. item This con 
elusion was supported by f« *h-r;d and ^tate 
decisions, 236 Kan. at 61. '.-T P.2d at 636. 
including Chadha, State r. A L.I.WF. Vol 
unfurl/, 601i I'.2d 7))!* lAlad n lOsO), Malo 
net/ r  Pur, 183 fnmi 313 13!) A 2d IM'.I 
(l!)M), Opinion o f thr-In'h 121 Nil

piop •*»,d pnuleliMi-s i«i ihe h/ulaiuo* f--r i ) « « m  
t i M i N . d - o a i i M M  . u m I  p i ' o u l o , :  ( o i  I l u ’ i i  i l l * l i n e
11.Uo ji ilu- coil ol a i t  ila in  j.* mo«( ,t| un ,i m dir 
,l ll \ l ‘«l(C o f  .111 ,W( I "  d ie  O id l l JM  ( /  t n t o p r c
hcllNWC Clinic Cnilli'il Ail ol I4S4. A\i ol (Rl
12. IVSI, Pob I., vu-173. l id -  II 217. 23S. mh 
Siai. 2017, Mum,Sbil Ann X 244 0 'l< |
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552, 431 A.2c! 783 (lllH I >; Cent raI Assem­
bly o f Slate o f Sew Jersey v. Byrne, 90 
N  J 376, 448 A .2d 438 (1982).

-d-
The remaining question is whether the 

unconstitutional concurrent resolution pro­
vision of Section 3 of the Act of 1978 may 
he severed from the other provisions of the 
section, so that these other provisions may 
remain in effect.

Under Pennsylvania rules of statutory 
construction, separate provisions of a stat­
ute are presumed severable.11 However, 
this presumption is not available, for the 
Act of 1978 contained an express insevera­
bility clause.

Section 7. The provisions of section 3 
[relating to the Pennsylvania Commis­
sion or. Sentencing) are not severable and 
if any provisions thereof or the applica­
tion thereof to any person or circum­
stance is held invalid, the remainder of 
section 3 and section G (appropriating 
funds to the Commission) shall be inval­
id.
Act of Nov. 20. 1978, P.L. 1316, No 
319!*

Although reworded in I960, the legislature 
again provided that the Act was insevera­
ble:

(c) The provisions of subsection (al [relat­
ing lo the Pennsylvania Commission on 
Sentencing], 42 Pa C.S 5 97S1 (relating 
lo appellate review of sentence), and sec­
tion 6 [relating to appropriations lo the 
Commission) of the act of November 26, 
1978 (P.L. 13111, No 319), entitled "An

23. The Statutory Construction Act o f 1972 pro­
vides:
The provisions u f every st.itute shall he ss-vet- 
able. If any provision Ol any statute or llic 
application thereof lo any person or circum ­
stance is held invalid, Ihe rcmauul - o f ihe 
sianae. and die application o f such provision 
In o ilie r persons or circumstances, shall nm 
he a lfc t lrd  thereby unless Ihe court finds dial 
ihe salid provisions uf Ihe slanuc are so cs 
w ttlta lly and tnvt-paiahly cttnncclcil vvilh. and 
so depend upon, Ihe void provision o r applica­
tion. lha l il cannnl he picsumed Ihe General 
Assembly would have enacted llic  remaining 
valid provisions w ithout die void one; or lin ­

net amending Title 18 (Crimes and Of­
fenses) of (he Pennsylvania Consolidated 
Statutes, further providing for sentenc­
ing and providing fur alteration of identi­
fication marks on personal properly," are 
not severable nnd if any provision there­
of or the application thereof to any per­
son or circumstance is held invalid, the 
remainder of subsection (al, 42 l’a C.S 
§ 9781 and such section 6 shall he inval­
id.
(dl Suhchapter fi of Chapter 13 (relating 
to Pennsylvania Commission on Sentenc­
ing! of Title IS, ar.d sections 7 and Hal 
and (h) [of the 1978 Act) . . . are re­
pealed .,
Act of Oct. 5. 1980, P.L. G'J.i, No. 112 
5 218.

These changes were made as part of the 
JARA Continuation Act of 1980, which 
transferred sections of Title 18, relating I' 
the Commission, lo Title 42 I d , § 219iai 

Although this explicit expression of in 
severability is by itself sufficient to over­
come the presumption of severability. I 
have also examined tho legislative rernrl 
for evidence of intent. It discloses that 
indeed the legislature would not have ere- 
mod the Commission anil authorized it tn 
adopt guidelines without at the same tune 
reserving the power by concurrent resolu­
tion to reject those guidelines Thus, Rep 
rcscnutlive Scirica, sponsor of the lull. n"t 
ed that "(b)efore the guidelines liecnlne 
effective, they have to he submitted m 
their entirety to both Houses of the (!en> f- 
al Assembly, and we have 90 days to I- «

less ihe court finds lha l il.e rcniainuic va. J 
provisions, standing alunc. arc incn inp f'c 
and arc incapable o f being cveenU’J in 
cnrd jnce vvilh die legislative luicul 
I I’a.CS 4 1925,

24. An ear Iter vcisiun uf die lu ll. I 'lin ie rv S'*1 
2164. contained only die fo llow ing clause 
The ntuviv.nnv of IS PaC.S 9 I JSC- |r , , . in r S 
to appellate review nl sentence) ate nui sever 
able and if any provision ihc icn f o r die app •• 
canon thereof to any peisun nr cireunutanve 
is held invalid , llic  remainder o f Ibe seviiuo 
s' all be invalid.
S. 195 4 6.

J
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them over and to deride whether or not to 
veto them." Pa House Leg. J , Sept. 2 1, 
1978. at 3131. In 196t. tluring the debate 
in the concurrent resolution rejecting the 
guidelines adopted by rite Commission, 
Representative Reber pointed out 

lhal when the guideline enactment went 
into effect allowing you the right to re­
view this, il had to he for a purpose, and 
I submit it was just this particular pur­
pose that we do want to look at these, if 
in fact they come hack too lenient. 
PaJluuse Leg. J.. Apr. 1. 1981, at 564, 

See also Pa.House Leg. J., Apr. 1, 1981, at 
566 (remarks of Rep, Hagarty). And in 
1982, while debating the Senate resolution 
lhal approved the new guidelines Senator 
Gekas stated:

We will always have that ability [to re­
ject tho guidelines) because the Commis­
sion on Sentencing will continue to moni­
tor and report to us anil we ns a Body 
will be on top of these guidelines anil the 
sentencing procedures and the whole 
gamut of the judicial system having to do 
with sentencing from top to bottom. 
Pa.Senotc Leg. J„ Apr. 20, 1982. at 2160. 

(I note in passing that one legislator cor­
rectly described the two-House veto as an 
"end run" around the constitutional re­
quirements applicable lo the exercise of 
legislative power:

I cannot sit down without being critical 
of the way this whole issue comes before 
as It is really being done by an end run 
and I think the proponents of this very- 
involved sentencing guideline device real- 
ice it would have a hard time getting

43. The (egislativefy-scl in terim guidelines. tee 
nuie o. supra, apparently would nut lit- applies- 
ble in this cave.

26. The question o l rrlro n v liv ity iv nut v ita lly 
befoie this cuurl. However, given the potential 
impart o f a decision holding the guide-lines un- 
ennvlilulmnal. I neverlftelevv .itldrcvv lli. il ivvuc. 
Compare Northern /Ve/un- Cm iartn lhm tie  i-. 
Marathon h p e  lane Co., 453 U.S. 50. 102 S.Cl. 
4«58, 73 U - , !2 d  578 11932). where llic Supreme 
Cuurl addtevved. w ithout explanation, Ibe te- 
I ro K iiv ity o f its decision affirm ing a D ivna i 
Court holding d ia l Congressional delegation of 
Jurivdiciion (o bankruptcy judges under die

through the Legislature on ils own mer­
its.
PaScriato Leg. J.. Apr. 20. 1982. at 216) 
(remarks of Sen. Snyder).)
fiince the legislature thus made plain ils 

in.cnlion that the provisions of Section 3 of 
the Act of 1978 should he "essentially and 
inseparably connected," I Pa.C.S. § 1925, 
nule 23, supra, the conclusion that the 
concurrent veto resolution provision of the 
Section is unconstitutional renders the en­
tire Section unconstitutional. The judg­
ment of sentence should therefore he va­
cated and the case remanded for resentenc­
ing under the Sentencing Code.11

—o—

I should not apply this decision retroac­
tively,14 for 1 have reviewed the various 
factors used to resolve the issue of retroac­
tivity, and have concluded that sentences 
imposed since the effective date of the 1982 
guidelines need not be vacated. See Link- 
letter e. Walker. 391 U.S. 618. 85 S.Ct. 
1731, 14 L.2d.2d 601 119651 Common­
wealth p. Cain. 471 Pa 140. .J6'» A 2d f!3l
(1977) (affd by an equally divided court) 
(KAGEN, J., Opinion in Support of Affirm- 
anre, joined by JONES, C.J.. and POMER­
OY, J.); Commonwealth v. Coil/ery. 431 
Pa. 532, 254 A.2d 923 119691; Cotnmtitl- 
ueatth p. Parrott, 297 Pa.Super 8:j. pjy 
A.2d 731 (1981).

A decision that the two-House veto reso­
lution is unconstitutional was not foreshad­
owed in previous decisions. Indeed, this 
court lias interpreted various aspects of the 
sentencing guidelines without intimating
D.inkniptcy Act o f 1973 vu,laics Art t t l of die 
D im inu tio n .
Although I vlmuld C'UIlIiuIc dial a di-Civnin 

ImId ng llic  guidelines uncimshlu l.onal should 
m il be applied reiroaciivelv. appellants who 
base raised and prupcilv preserved llic  issue 
pi w ill by lluv appeal— d ia l Ibe guidelines are 
uncuns ltltiliiina l for lack ol presentment ol Ihe 
cuncurtcn l rcsn lu lin ti— slnnild reu-ivc lire bene­
fits uf such a decision t'/. .5hea v /."rriinrrin.
—  U.S. ------ , 105 SCI. 1065. 34 I. I'd 2d 13
(1935): United States e. Jnhnum. 4 '7 U.S. 517. 
102 S CI. 2579, 73 l. l.d 2d 202 <I9 ‘ 2|

m W -
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that fiiii'Kmiil1 n[;ii rnnxlitutional problems 
cXi-.Lil in thu Acl uf 1 (IT.- See. e.g.. Com- 
mull u m lth r. /ill 11/1 v, lilts l'a Supvr. 560, 
■lbs A tlil 04 (19851; Commonwealth r. R iv­
era. 338 Pa Super. 199, 4b? A 2d 923T19S3); 
Commonwealth r. Smith, 030 Pa.Super. 
179. 4S1 A.2d 13C5 (19811; Commanuialtli 
It Royer, 323 Pa.Super CO. 47C A.2d 453 
(1934). The parties have pointed out only 
two other instances in Pennsylvania law 
that might pose the same constitutional 
issue raised in this case,” and in these 
instances, the issue apparently has not 
been raised. Moreover, until Chadha, 
there was no indication from the United 
States Supreme Court lhal Congress' incor­
poration of legislative review mechanisms 
violated the Constitution. See Erron  
Corp. t\ U.S. Department o f Energy, 744 
F2d 98 (Em.Ct.App.), cert, denied sub 
none Energy Reserves Group, Inc. t’. De­
partment o f  Energy, —  U.S. -----, 105
S.Ct. 570, 83 t-.Ed.2d 515 (19841 (Chadlie. 
not retroactive in part because Chadha 
posed issue of first impression not clearly 
foreshadowed by earlier ca es) 

la addition, retroactive application of a 
holding to the effective date of the 1952 
guidelines, July 22, 1982, would not further 
the purpose of the holding, i.e., to preclude 
continued violation of the presentment pro­
vision by the legislature enacting review 
mechanisms not requiring executive consid­
eration See E r r  on Corp. e. U.S. Depart­
ment n f Energy, supra. It is obvious that 
my coirlusion that Section 3 of the Act of 
1978 is unconstitutional does not affect the 
(ruth-finding process, which has been a sig­
nificant fact in determining retroactivity. 
sre Commonwealth v. Cain, supra. 471 
Pa. at 182, 1C4, ICG, 389 A.2J at 1245-47 
11977) (EAGEN. J„ Opinion in Support of 
Affirmance, joined by JONES, C J . and 
POMEftOY, J I, and it does not follow tbat 
because a sentence was imposed upon con­
sideration of the guidelines, the sentence 
was unfair.
27. See N rgu l.il,i r ; Hcvtrw Acl. Acl i.t June 2S. 
IVS7. I ‘.L  6 )) . Nn 181. 71 r S  i 745.1 cl tcq ; 
S,in tcl Acl, A il o f Dec 22. iVHI. P.L. 508. No 
142. at amended, 71 P.S § 1795. 1 ei seq. (Auor-

Finally, to apply a decision of unconsii'.-.i. 
tumidity retroactively Would disrupt the 
ready ov, i-lrtirdenetl criminal justice 
'.cm. (VI Commonuenlth p. Cam. suiu i 
at 183. 289 A 2d at 1215-48 lEAGKS. J 
Opinion in Support of Affirmance, joined 
by JONES. C.J.. and POMEROY, J.) Ac­
cording to llic Pennsylvania Commission or, 
Sentencing, 29,908 sentences, on 20.52'.' 
separate forms, were reported during 1983 
as having been imposed for offenses occur 
ring on or after the effective .late of the 
guidelines. Sentencing in Pennsylvania » 
(June 1984). Cf. Exxon Corp. r. U S  De­
partment o f Energy, supra al 114. These 
figures suggest the magnitude of the prob­
lem if a decision of unconstitutional):) 
were applied retroactively: il would create 
havoc. Cf. Commonuenlth v. Godfrey 
supra, 434 Pa. at 536-37, 251 A.2d at :‘2'. 
Commonwealth p. Oliver, 251 l'a,Su|vr 
17, 22-23, 379 A 2d 309, 312 (1977); (’.■•' 
monueallh p. Lockhart. 227 Pa Super 
507-08, 322 A.2d 707, 709 (1974).

For each of these reasons. I should )•• : 
that the decision lhal Act of 1978 is ir .- ■ 
stitutional should he applied prospective- .; 
only.

The judgment of sentence in No 2r-J 
Philadelphia 1983 should he affirmed

The judgments of sentenre in No. ' 
Philadelphia 1983 and No, 2804 Plula.ld 
phia 19S3 judgment of sentence should f>- 
seated and the case should be rcinar. '■ 

for resentencing in accordance with :r • 
opinion.

OLSZE WSKI. MONTIIMITCO and TAM.
I.!A, JJ., join this dissenting opinion

(icy  C ic o r r a l O l h c i o l  Opinion, No SI '. .id '1 
(he governor l l i . it  S u u tc l H c t ic w  I t c o d o U 'v *  
t in m n n u ig  c e r ta in  b o d ic i  a rc  M ib jc t i la  '■ 
p r c t c h im c i i i  c la u tc ) .

COM. v. IIOYI.I'.
Cllt . .  5U1 .WJ 1111 (Pa.Super. ISM'I

Clltll.1.0, Judge
l’a 121! 1

COMMONWEALTH or IVnnsjIvnnia 
v,

William G. HOYLE. Appellant.
Superior Court of Pennsylvania 

Argued April 9, 19S3 
Filed Nov. 22, 1955.

Restaurant owner who was charged 
with failing lo file sales tax returns and 
make sales tax payments filed pretrial mo­
tion challenging jurisdiction of trial court. 
The Court of Common Pleas of Crawford 
County, Criminal No 1984-571, Thomas, J., 
denied motion and restaurant owner 
brought interlocutory appeal. The Superi­
or Court, No. 00389 Pittsburgh 1985, Ciril- 
lo, J., held that county wherein restaurant 
was located could not be situs of crime 
where it contained no branch office for 
filing of return or payment of taxes, and 
county court thus had no jurisdiction.

Reversed and remanded
Wieand. J.. dissented and filed opinion

1. Criminnl I.aw 097
Place designated for execution of le­

gally imposed act determines situs of crime 
of failure to perform that act. for purposes 
of jurisdiction over cr.minal proceedings. 
Rules Crint.Proc., Rule 21, 42 Pa t’ S A
2. Criminnl Law 097

County wherein restaurant was operat­
ed could not be situs uf crime of failure to 
file sales tax returns and make payments 
where that county had no designated loca­
tion for filing or payment, and thus, that 
county court had no jurisdiction lo try own­
er. 72 Pa.C.S.A. 5 7288(b): Rules Grim, 
pruc., Rule 21, 42 Pa.C.S.A.

if. Thomas J. Schuchert, Pittsburgh, fur up- 
r u  pellant.
- f :
x-fy. Rcfore WIEAND, CIKKXO and JOHN- 

' j | e S 0 N . J J .

Appellant William t>. Iloyle, an attorney, 
is owner and sole stockholder of Mead; die 
Feeds, Inc.. doing business as Palace Fine 
Foods Restaurant in Crawford County. 
His residence and law practice is in Alle­
gheny County. The Crawford County res­
taurant was run by a manager who. in 
turn, forwarded all paperwork, including 
sales lax information, lo appellant in Alle­
gheny County. Upon receipt nf the sales 
lax data, appellant would prepare (he nec­
essary returns himself and would mail or 
hand deliver the monies due to the Pennsyl­
vania Department of Revenue in Harris 
burg (Dauphin County) or the branch office 
in Pittsburgh (Allegheny County). No re­
turns were allegedly filed or taxes paid for 
the period between August, 1982 and Octo 
her, 1953. Appellant was charged in Craw ­
ford County with failing lo file sales Lax 
returns and make sales tax payments lo 
the Commonwealth in violation of the Tax 
Reform Cade of 1971, 72 Pa.C.S.A. 
§ 7288(b) He subsequently filed a pre-tri­
al motion challenging the juriso.clion of the 
Crawford County Court of Common Pleas. 
The motion was denied and an interlocu­
tory appeal was permitted to allow (bis 
Court (o make the jurisdictional determina­
tion.

Tliti sole issue raised in this appeal is 
whether Crawford County Court of Com­
mon Pleas lias proper subject matter juris 
diction in this criminal action We hold it 
dees not and therefore reverse tho denial 
of tho pro-trial nUitmn

Tho filing of tax returns is governed |»v 
72 Pa.C.S.A. Sections 721'J ami 7221 which 
direct filing lo he made at the mam affin­
or at any branch office uf the Department 
of Ilcveime. The im|»nrtunrc of knowing 
where filing was to r.ccur, hocumos signifi­
cant where, as here, we must establish lie: 
locus of the alleged criminal conduct. 
When the Incus nf the criminal act is dis­
covered, jurisdiction is proper in lhal dis­
trict. Pa.K.Critn.l*. 21 provides: "All crimi­
nal proceedings shall ho brought before the
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March of 19S0. The courl noted that Jen- 
kina was charged with a crime, was commit­
ted lo a State hospital for observation un­
der § 192-109 with a warrant pending 
against him, was found incompetent lo 
stand trial, and was committed to the same 
hospital for care, treatment, and mainte- 
■ante. He ruled that under such circum­
stances Jenkins was an "inmate" of cither 
the jail or the hospital and, "as such." there 
was "no difference" in the period of obser­
vation under § 19.2-169, for which the 
State did not charge, and in the period of 
hospitalization under Title 371, a mere 
"technical change in commitment," for 
which a charge was made. We disagree.5

We are of opinion that the applicable 
statutes provide ;n plain terms that a per­
son is liable for the expenses of his care, 
treatment, and maintenance when confined 
lo a State hospital pursuant to Title 37.1, 
even though he previously had oven con­
fined lo th : facility pursuant to Code 
§ 19 2-109 as a person charged with crime.

In addition to the provisions already not­
ed, supra, § 19.2-169 3lso provided that if a 
defendant, upon observation, is found men­
tally incompetent to stand trial 

"or requires hospitalization for the treat­
ment of his mental disease or defect, an 
appropriate court sh ill commit the ac­
cused pursuant lo the provisions of 
§ 37.1-67 o f the Code of Virginia and, 
thereafter, the accused shall he subject lo 
the provisions of Title 37.1 with respect 
to treatment, care, transfer, discharge, 
and all oilier applicable sections" (Em­
phasis added.)

Jenkins was committed twice under that 
provision pursuant lo civil commitment or­
ders entered under Code § 37.1-67.1 el seq, 
the successors to § 37.1 -67. Consequently, 
having been so committed, Jenkins was
2 . On appeal. Jenkins contends ihe Common­
wealth (ailed lu  prove certain facts essential lo 
sustain a rv ro s rry against h im Such an argu­
ment w js  nnl made in the tna l ‘•oun and w ill 
not be noted tor the first tune on appeal Rule 
5 21 AJso. Jenkins mounts a broadside consti­
tu tiona l attack on the enure statu to ry scheme 
under which he was hospitalized. We are un ­
able p io p tr ly lo  consider these constitu tional

"subject lo the provisions of Title 37 I" |,v 
virtue of the specific language of § 192 
169.

Included within Title 37.1 is Code § 37 1 
105 which provided, in part:

"Any person who has (men or who m.i. In- 
admitted to any Stale hospital shall 
he ffaWc for the expenses of his care, 
treatment and maintenance in such hospi­
tal “ I Emphasis added.) 1 

The foregoing lunguugc, Considered with 
the specific provisions of § 19.2-169. dearly 
lives liability upon Jenkins for the two peri­
ods of hospitalization ir. question 

Thr trial court based its decision on the 
cur.ci_.ion that Jenkins svas an "inmate" at 
all limes during his slay in the State mental 
huspital. But 'he Attorney General point* 
out "that there is no significant difference 
between the handling [by the hospital au­
thorities] of patients in-apable of standing 
trial and other involuntarily committed pa­
tients." He- says the only apparent differ­
ence was set forth in § 19.2-169:

"[A]l least ten days prior to the uncondi­
tional release or discharge of such indi­
vidual charged with a crime, the facility 
director shall notify the appropriate court 
or judge thereof, the appropriate attor­
ney for the Commonwealth and the attor­
ney for the accused of such intended re­
lease or discharge."

Thus, as the Attorney General notes, the 
hospital director could have authorized the 
patient’s unconditional release, provided he- 
notified the appropriate criminal justice au­
thorities. Upon such notice, the clerk of 
court was required to issue a praecipe lo an 
officer of the court directing him forthwith 
to bring the person from the hospital facili­
ty and commit him lo jail or the custody 
from which he was removed. Code § 19.2 
171'
ai^um fnls brc.tiisc they a rr based, in part, on 
assumptions nf face wh ir It are n o i supported by 
(he mn.igrr oral stipulation m th e  tria l court

3. In 1912. § 37.M 05 was rew r itte n . A c ,i 
1912.ch 50

4. Code 5 19 2-171 was also rep ca le J in 1912 
Acts 19H2, ch. 633

BAL1LES v. MAZUR Va 695
C I I . » v V ^ , N 7 S . E J d e » J

Thus, when an accused is civilly commit­
ted under Title 37.1, he is not under the 
direct control of the criminal authorities 
during his incompctency Moreover, Code 
§ 37.1-1(16) defines one involuntarily ad ­
mitted to a State hospital according to the 
provisions of Title 37.1 as a "patient.” In 
short, as a practical matter as well as by 
statutory definition, Jenkins was a patient, 
not an inmate, during the periods in ques­
tion.

Consequently, the Commonwealth was 
obligated lo proceed against Jenkins accord­
ing to the mandate nf Code § 37,1-110, 
which provided, in part:

"Upon the faiiure of any patient . . . lo  
make payment of [his expenses], and 
whenever it appears from investigation 
that such patient, has sufficient es­
tate, or there is evidence of ability to pay- 
such expenses, the Department shall peti­
tion [the approjiriate courl) for an order 
lo compel payment uf such expenses by 
persons liable therefor ..
For these reasons, I'.e judgment below 

will be reversed and the case will be re ­
manded for a new trial limited solely to the 
issue of the amount due by Jenkins to the 
Commonwealth for reimbursement of ex ­
penses.

Reversed and remanded.

Gerald E. BALIUKS, Attorney General 
of Virginia

v.
Edward J. MA7.1R, Comptroller 

of Virginia.
Record No. S2II23.

Supreme Court of Virginia.
Dec. 3, 1982.

Attorney General filed |ietition for w rit 
of mandamus in Supreme Court seeking
S. In 1952. 4 37 I 110 was rew ritten . A c ts

adjudication as to constitutionality of cer­
tain provisions of Public Building Authority 
Act The Supreme Court, Thompson, J., 
held that: (1) revenue bonds issued by Pub­
lic Building Author.ly which were payable 
solely from revenues pledged thereto and 
which were not backed by full faith and 
credit of Commonwealth were not in viola­
tion of debt limitation provision of Slate 
Constitution, and (2) provision in Act lhal 
Public Building Authority could not under­
take any project not specifically included in 
bill passed hy majority of General Assembly 
did not unconstitutionally contravene sepa­
ration of powers.

Writ awarded

1. Slates e=>II5
Revenue bonds issued by Public Build­

ing Authority to acquire anil construct pub­
lic buildings which were payable solely from 
revenues pl'dgeil thereto, and which wore 
issued with express negation of any obliga­
tion by Commonwealth lo pledge its full 
faith and credit for their payment, did not 
violate debt limitation provision of slate 
constitution. Code I960, §5 2.1-23-1,10 to 
2.1-234.19; Const. Art. 10. §§ 9, 9(a-d).

2. Constitutional Law c=58
States <s=84 

Provision in Public Building Authority 
Act that Authority could not undertake any 
project not specifically included in hill 
passed hy majority of General Assembly did 
not unconstitutionally contravene separa­
tion cf state legislative anil executive |mw- 
era. Code 1930, §5 2.1 231.10 to 2 I 294 19, 
2.1-234.13; Const Art. 1. § 5; Art. 3, § 1.

Harry Frazier, 111, Richmond (Gerald I. 
Ralilcs, Ally. Ccn., William (5. Broaddus, 
Chief Deputy Atty. Gen., Walter A. McFnr- 
lane, Deputy Atty. Gen., John G. MacCon- 
null. Asst. Atty. Gen., James J. Knicely,
I9S2, rh . 50
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Huiilnn i  Williams, Fairfax, on briefs), for 
[xlilioncr.

J Purwood Fcltwn, 111, Richmond, for 
respondent.

Before CARRICO, C.,!„ and COCHRAN. 
POPF. COMPTON. THOMPSON, STE­
PHENSON and RUSSELL, JJ.

THOMPSON, Justice.
The Attorney General, by filinp a petition 

for a writ of mandamus, invokes our origi­
nal jurisdiction pursuant to Code § 8.01-
653,1 seeking adjudication as to the consti­
tutionality of certain provisions of the "Vir­
ginia Public Building Authority Acl of 
nineteen hundred eighty-one" (the Act). 
Acts 19S1, c. 5Gi>, Code §§ 21-23110 to 
234.19
On June 20, l‘.'S2, the Comptroller of Vir­

ginia (Comptrollei I notified the Attorney 
General of doubts respecting the constitu­
tionality. proper construction, am! interpre­
tation of the Act and raised certain ques­
tions for consideration by this courl. The 
questions are:

I. Do the provisions of the Act empower 
the Virginia Public Building Authority (Au­
thority) to undertake financial obligations 
to construct, improve, furnish, maintain, ac­
quire, and 0|>crate public buildings for sale, 
lease, or conveyance to the Commonwealth 
which would violate the provisions of Arti­
cle X, ) 9 of the Constitution concerning 
the creation of it ;ht to which the full faith 
and credit of the Commonwealth is pledged 
or committed?

2 Diivs the provision of the Act that the 
Authority shall not undertake any project 
or projects which are m I specifically includ­
ed and ,iuthori7.ul In be undertaken ill a bill 
or resolution passed by a majority of those
I. I ihIk ( otic m »1 »>.U ••»%• Com plm lV r 
i im x . id iM y? s itu a tio n s xvln-i* lit ' om e it.nu i 
vl.Hil c u q v u n ig  lt«c* « o its t it illic it. ilt ix . propvi
C P IIM O ii I n ' l l ,  u l  i t i l t  i p i i - t . l t l i i l l  l ) |  .« | t  .U l  H i t i l e  
l i t 'D f i  il , X % y n l 0 | \  X \ | u c h  l» f«*v f>  |M X |in * M I n t  
moiiv, i.tit ol (hr state Immmicv. *a illiht|«l pay 
t l lC I l t  l l l l i i i ' l  l i l t '  J i  I  I l l i c i t  l I l l M f  I b lS  1)11*11 A l l l l . l l  
j i l p i i l i t . i i i o i i  i n . u l o  l » \  ( h i s  c o u r t  T h e  A i i o n i i ' v  
G lM IK .l l  IS v i l i p O iX  e t r d  l i )  f i l e  j  |K * 0 ( i o n  f o r  j  
M(il ul iM.imi.iiiiii). directum the Ctnnplf»/llrr to

elected to each house of the General A>h-t. 
bly violate the |irihri|ilc stated in Article I. 
§ 5. ami Article HI. § 1 , of the Constitution 
that the legislative, executive, and judicial 
departments of the Commonwealth shall U 
separate and distinct?

The essential fact* arc ret in dispute and. 
as outlined in the |>ctition for a writ of 
mandamus ar.d accompanying brief, are 

Tho Authority wa> established as " a 
lindy crjiorale and politic, constituting a 
public corporation ar.d governmental »n-tru- 
menldity" for the purpose of "constructing.

maintaining, and operating puldic 
building- fur the use of the Stale." Th« 
memU.Tship of the Authority includê  th» 
State Treasurer, the State Comptroller, and 
fixe additional meml^r. appuinU.il by ih» 
Governor Code §§ 2 1*234 12. -234.13 

The Authority is authorized to underbill* 
only those projects specifically authorized m 
a hill or resolution passed by a majority 
those elided to each house of the Gxner.i. 
Assembly It has the jmuer to <i) arqu;r* 
purchase, hold and use real and p.r-mt, 
property; (ii) lease as lessor t« the tom- 
monxvealth (and any of its |K»lilical sul-lixn 
sions or agencies), subject to the approx al 
of the Governor, any project constructed hx 
or any property at any time acquired by the 
Authority; and (iii) acquire by purchase, 
lease, or otherwise, ar.d to construrl. im­
prove. furnish, maintain, repair, and "p r- 
ate projects. The Authority is also emp«w- 
ered to fix and collect rales, rentals, and 
other charges for use of ils facilities 
projects. Code $ 2 I 23113 

In furtherance of its purpwes. thr A •*• 
thority may borroxv money and b>m o-n • 
bonds, and Other evidences i»f mdehUdnc" 
and may secure such obligations by the 
pledge of its revenues, rentals, and

p.ix (hi* m u u e *  a s  p n o n l K l  i i i  t f ir  .u l 4hi* 

«»»url is  if :* 'i(  re q u ire d  O '

Co llM k. r  .u li l  ilrfi'IO U IIC  .ill l| H IM I" ll ' I I I ' ' ’ * 

|lu* M li't llt 'X  ( p ‘|H l.»l v (t U IIi 'II |M*»|.»iM '"0

io  i h r  rou% !iiu lioiM lii> n n c ip u i a i" " 1 ‘‘I 
.mi MAh .ul. rxrn ih'umb mmiic "f ' ' ,,h 
questions may nni In iii*na>*,iry i»> I he »•«'** 
mom of tin* qm M on mi lln* dmv o(
Comi tr»dli*r in  nnlii* |>,*> iiii'i il "1 ‘ ■̂r  
innocxx appropria ted 'or duet led to •»*" V

Cltcjx.V*..
The sum of all i’-s obligations may not at
any one time exceed $150,000,000. Id.

Code § 2.1-23M1 states, in part, that:
The principal of and interest on such 
bonds shall be payable solely from the 
funds provided in this article for such 
payment. Any bonds of the Authority 
issued pursuant to this Article shall not 
constitute a debt of the Commonwealth, 
or any political subdivision thereof other 
than the Authority, and shall so state on 
their face.

Rents, fees, and other charges for use of the 
Authority facilities are required to be fixed 
and adjusted so that the revenues, together 
with all available funds, will be sufficient lo 
pay the cost nf maintaining, repairing, and 
operating the Authority’s projects, to pay 
the principal of and interest on its bonds, 
and to create reserves for such purposes. 
Revenues received by the Authority may be 
pledged and assigned to secure its obliga­
tions, but the Authority may not convey or 
mortgage any project or any pari thereof a> 
security for ils bonds.

The Authority was organized un Decem­
ber 7, 1981. On January U, 1982, the gov­
erning board (Board) unanimous!/ adopted 
a resolution (the "January resolution") au­
thorizing the acquisition and/or construc­
tion of three public office building* and the 
lease thereof to the Commonxvoalth, and 
issuance of revenue bonds, The Board fur­
ther authorized ils chairman to lake .such 
action as may lie necessary to obtain the 
requisite approvals from the funeral As­
sembly and the Governor. On June 17, 
1982, the Board adopted a resolution (the 
"June Resolution") xvhich ratified and reaf­
firmed the January Resolution and ap­
proved an outline of financing and plan of 
lease for the proposed piojecK 

Specifically, thx? January Resolution pro­
vides for the issuance of approximately 
$7f>,fl0O,0iV) Public Office Building Revenue 
Bonds to (i) acquire the James Murrne 
Building (Phases I and II) (the "James 
Monroe Project") and the Department of 

j■>*•'. M°lor Vehicles Building (the "DMV -  o— i _tU — (,lttaiui ltl |ju, fonunon-
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Retirement System (VFRS). and (ii) con­
struct a budding for the Commonwealth's 
Department of Computer Services (the 
"Computer Services Project"). Each of 
these projects is located in the City of Rich­
mond. The Ninels will be secured by an 
assignment of all the Authority's rights lo 
rental payments, rates, and fens charged 
for the use of or for the services and facili­
ties associated with each project. The Jan­
uary Resolution expressly states lhal the 
bonds will l«e limited obligations payable 
solely from the revenues pledged for ?jch 
purposes and tliat they will not constitute a 
debt of the Commonwealth or any jwlitical 
sulnlivision thereof other thar. the Authori*
IV.

Junius Msinroc utiil UMV rejects. In 
consideration of the Authority paving to 
the Commonwealth an amount sufficient to 
pay the total investment of the VSRS ir. 
these projects, the Commonwealth will sell 
to the Authority for a nominal price the 
real properly and improvements constitut­
ing the txxo projects. As to the James 
Monroe Project, the Authority will lease it 
to the Department of General Services for a 
period of 2(1 years, with rental payments 
sufficient to pay annual debt service on the 
bunds issued to finance its acquisition and 
lo fund adequate reserves and administra­
tive expenses. The DMV Project will be 
leased to the DMV fur a period of two 
years, subjec t to automatic renewal for con­
secutive txvo-year terms nv«*r n twenty-year 
period.

The Department of General Services is 
required u* request an annual appropriation 
from the General Assembly in the amount 
of ibe sum i ding biennial rent payment to 
provide for the use, occupancy, and mainte­
nance of such project. The two leases pn>- 
xide that upon the termination of the lease 
in JoilJ A D . fee simple title in the projects 
remains in the Authority. Both leases also 
contain clauses providing for early termina­
tion should funds fur rental payments ever 
ltecome unavailable.

If Ihw Amlwirily ;iri|«iri's these two <pM-
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exempt borrowing liy the Authority at n ' t  
per year, will be approximately $7,919,539 
per year, compared with the present cost 
for the James Monroe and OMV Projects of 
approximately S9.5S5.210 per year, for an 
estimated annual savings for both projects 
of $1,665,371.

C omputer Service Project. For a nomi- 
ral price, the Authority will acquire real 
property from the Commonwealth and con­
struct thereon a building to be used by the 
Department of Computer Services. The 
lease has a one-year term, with subsequent 
automatic yearly renewals for a period of 
20 years, provided the requisite annual 
rental payments are always made. These 
rental payments will be sufficient lo amor­
tize the bonds of the Authority issued to 
acquire and construct the project, to pay for 
the cost of repairs and o{>oralions, and lo 
fund adequate reserves and administrative 
expenses.

The Authority will enter into a 20-vear 
agency agreement with the Department of 
General Services to maintain the project, 
subject to cancellation in the event the un­
derlying lease is not renewed. As with the 
leases in the James Monroe and DMV 
Projects, fee simple title in the project re­
mains vvilh the Authority upon the termina­
tion of the lease in 2002 A.I). Unlike the 
other leases, however, there is no clause in 
the Cnmpulvr Services Project lease requir­
ing the Department of Computer Services 
lo make an annual request lo the General 
Assembly for appropriations.

I .Ire ffctefltfe llnr.de, fssucif ftp the 
Authority, IhUtt n f the Common- 
ite.l/i/l ill Violation o f Article X, $ 9. 
nf the Ciihatituli.m nf Virginia’

| l ]  We hold that they are not. Al the 
outset, we point out lhal thr maiding hgis- 
latum provide! lit part that "|.i|ivj lunula of 
the Authority issued pursuant lo this Arti­
cle shut/ out eonsiitofn a deb; of the Coni- 
oiiioui.itth, or any jiehliciil m i M h i s i . u i  

thereof other than the Authority, and shall 
so state oo I In ir face." (limpliasis added.)
Ai ls 1'j .M, c. fifi'J, Code tl 2 1 21115. Alan, 
Ihe re elutions of the Authority are lo the 
same effect:

The Bonds will lie limited obligations • f 
the Authority payable rudely from t 
revenues pbdgctl thereto pursuant to i!.. 
Indenture and shall not constitute a ■<. ■ • 
of the Commonwealth of Virginia or an 
political subdivision lltvrcof other than 
the Authority.
In Almond c. Gilmer, IKS Va £22, 51 

S E2d 272 (1919), our first case recognizing 
the S|iecial Fund Doctrine, we approved the 
issuance of revenue bonds by the State 
Highway Commission for the acquisition, 
construction, o|«ration. and maintenance of 
certain highways, ferries, und bridges. The 
bonds were payable exclusively from a s o ­
cial fund composed of the revenues derived 
from the various projects.

We again considered the Special Fond 
Doctrine in Harrison v. Day, 202 Va 067. 
121 S E 2.I 615 (1961). There, the Virginia 
Slate Ports Authority CcMracled with a 
railway company lo purchase certain of its 
properties for the purpose' of providing n"v 
port facilities. As in Almond, this prajir*. 
was underwritten by the issuance of ru t- 
nue Iwnds, which, in turn, were payah',< 
solely from the revenues derived from lla 
newly constructed port facilities One. 
again, Imth the Act and the bonds expressly 
negated any obligation hy the Common- 
wealth or any political sulnlivi.si.ir J o  fa of 
to pledge ils f.iilll. credit, nr taxing power 
for the payment nf the bonds.

In contrast to Almond, however. th- 
Ports Authority, in its contract with tin 
railway, agreed to "urgently requi -t" Hu 
General Asm inlily lo make annual .opi'ropc" 
alions during the lei in of lla: lease for tin 
purpose of participating In the tost of l’a 
project to the extent of fit)'! of the h..-» 
rent, lo his brief, the Complroller argind 
that tin., eqoali d to a "iMoral nlihgalion" "ii 
the port of the t'oinmiinvVeallh to make tin 
approprialloic., in violation of the eonstrlu 
tinnal ri slrutoiii.'i on slate debt Referiiiil!
In the arguuient (eji eted in Alniniid i lid- 
nor, Mifira, this euurt held that there 
no loiislilut malty p r o h ib i t e d  ifilit even 
tlioogh the "expectation" of these wnlin- 
oed apiiroptititiims was an essential ingredi-

T i%

Ha MLES
Cheat. Va .

-r.t in ihe between tin; Ports
Ar.h-r.ty and the r. ilw.tv This did n it in 
.vr.v way contractually obligati 'he htate to 
make ihcrtf For the sake of
vrr.ph.ud?. we repeat hcie the quotation in 
//..rrh-o/i i . Iby. 3)2 Va at 'J7G, 121 S E2d 
a: 021. from Altnornl (Jilmvr, Va. at 
£11,51 S.E 2d at 270:

It is true that the Commission anil the 
State of Virginia may stand hy as bencv- 
olenl pro tec ton of this enterprise of their 
creation. The one may allocate any 
funds not otherwise alhicated or prohibit­
ed, to aid in its acquisition, .maintenance 
and o|K.Talion, anil the other may make 
sucn appropriation? tow ard those ends as 
it may desire. Yet neither is required to 
assume such philanthropic role.
Recently, in Miller v Halts, 215 Va. 836, 

$41. 214 SF.2<I 105. 1»'*P (1075) we M i n i m a -  
rized the doctrine as follows;

(N*jo constitutionally prohibited indebted­
ness is created when bonds issued lo fi­
nance a particular £tate capital project 
are tu he paid vdvly front a special fund 
derived from the revenues of that 
project; when the legislature is not ol 'i- 
gated to appropriate funds f',r payment 
of the indebtedness: and, when the in­
debtedness is not secured hy the general 
faith, credit, and taxing power of the 
State. (Citations "milled ]

In connection with the constitutional 
changes, we also -».nd "(The (Special Fund)
2. In  th is  coo le \l a is illtim iiia tiiu : to  t o u s id e r  

th e  com m e n t tone***!-o>* % JMdt «*<n(,i.iu«I in  
Ih»* Con*titutiii/i "/ tfreolra. KV/m/f nl thrt'wflJimiMN/l *.f| t 'Idlllttll.ll ffl'l IMllll .11 ')
(J.vo |'M,'»». v\(in || iirs 
AdJ i'tl (or iff** s.i^v ila n iv  .*nd (onq ih tio 
ness. th is soliM 'itu ii servos to o in jiluM /e 
that the provi-.i'Miv * ( *.••<11**11 o .•(«< onlv 
w lien tl..- (nil f un, out u . -lti «.| tin- <*.m 
n iu uu iM lili i , 1 1*-J,i il of i iu ii i i i i t t i iJ  to lit**
p.i\lll*-||t ol JI| iililii’iluul It .ill itlili)',.iO<'ll III
no w.i\ in’.o h t r ie  i'"inMu*nwealih‘s loll 
fault .mil fffiln lion mi*Ur tin* proposed 
ivctu*n. a*, is the \ a -•■ it present. Ih» lonslo tutiKiijl iti o', himi i'ioiis .lie ii*.t lelev.nit 
L'qujlly-riiMfu* i*v«* •»*• the relevant pasMpes 

front A Howard. ('"firio fir.-f lev ofi thr Ctmslt- 
tUtion ol tVfiffif.i 11 Jo no: l). where Professor 
Howard staled Ĥd) ObJiHJttiuis f.* ii/m/i tot (ion !I is tit it 
' •ppllc.thlc Siition -Hdt was sum* sled hv

V. MAX.I’ll Va. f,<)9
2)7 S E.24C9S

Doctrine remains intact and its use i* au­
thorized hy § %I) of lit*' present Constitu­
tion.” /if al Ml. 211 S.E2il at 109.

Against this background, the present 
Constitution of Virginia deals definitively 
with the subject of state debt:

Article X, § 9 Stale Debt.
No debt shall be contracted by or in 

behalf of the Commonwealth except as 
provided herein.

The revisers obviously had in mind the an* 
licipated growth of capital projects as the 
Constitution enumerates in § 9(a), (b), and 
(c) methods by which certain projects can 
be financed. The Constitution further pro­
vides in § 9(d) .2

(d) Obligations to which section not ap­
plicable.

The restrii tions of this section shall not 
apply to any obligation incurred by the 
Common wealth oi any institution, agen­
cy. or authority thereof if the full faith 
and cred'l of the Commonwealth is not 
pledged or committed to the payment of 
such obligation
Thus, in the language uf the document 

itself, we have one criterion for determin­
ing the existence of unconstitutional debt; 
Is the full faith and credit of the Common­
wealth pledged or committed? If not. no 
unconstitutional debt is created 

The Comptroller argues that the Special 
Fund Doctrine is not applicable where the

th»* G 'tnm isvmn on t'o iiM itu tio n .il Iti'tenon 
(or lla- sake *•( ih i f i iv  .m*l t omplf Omm-n*. .nut 
w is . « l*> il" - (•* n* m I AsM’inblv n id i- 
o iil ili.m p * S n lio n !»!•») !»il>), .niil Jl(cl .ire 
.ill *m irc rrii-il w ith ilrM  lo " In c h th r h ill (.nth 
■no! t I f i I n  <*l the t o itin iiinwea tlh i» |ili-*h ;fil
llovM'M-r. v*rii i- tho pr>t ••i-iitfm e **( M'tlion 1* 
M il* s ili.ii to* *l*'l*i sh.ill Ii** i mill io l*'*l l*% **r 
• III lu ll *11 III III' ( I'llllliniiwe<lllll I’VII JU .1%
pi’f ii i ii io d  hv ihe (o itM ilt it io n t lv l f .  vet linn 
(Mil) is t in i ” .-..ov in n n lrr lu m,il:e il ,h \ i r 
lh.it lim iow in j: h \ tho Co iiio inm vi'.illh or hy 
oo titi i t io it ’i, at'i’i ii ie>. of .Miiliorittes is in no 
vs as n iliih iti'd hv sr* lo'O U su lonn as tin 1 (till 
I.nth ami u n t i l ol the Coiitliioiivvc.iMh is not 
ph'vlp'd II is tlio n lo io up to the Assrtiih lv 
or other rotnpelenl •Millmniv to O rin le liuvs 
nu iih  iM inownig shall take place, (or v h j i 
pin|ie%is, and o|Min "h a t iiin d ilio iis . when 
'■i.r Stale's fu ll f.o lli and credit is nut in- 
v, lived

■J; .
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fund consists entirely of money apprnprial- 
ul Ii) ilu! lu|'i>lulnro. We arc awuri of no 
such limitation upon . I)- -irmc. The
0o/nptnilicr\ argument is answcr-l l*y our 
holding in Harrison v. Day. »ti/<ra. The 
overriding consideration, therefore, i.; 
whether the legislative hoily is ■ litigated lo 
appropriate the funds. not tho cojreo ,ir 
composition of the special fund

The Cimi|ilrollor assails the issuance of 
I1, so revenue bunds as n transparent ut- 
leinpt to evade the constitutional lit limi­
tations. On the basis of our previous deci­
sions, « o reject this contention

II. Separation o f Powers.
|2J Code § 2.1 234 ’3 of the .Act pro- 

vidcs in part: "The Authority shall not 
undertake any project or projects which ar 
not s|Hicifically included in a bill nr resolu­
tion passed by a majority of those elected to 
each house of the General Assembly, autho­
rizing such project or projects."

The Comptroller reasons that this puts 
the legislative branch of (pivcrnmcnl in the 
position of deciding which projects -hall I e 
undertaken and lo that extent i> an en­
croachment upon the domain of the execu­
tive branch of the government, forbidden 
under Article I, § 5, und Article III. !) I, of 
the Virg'ni: Constitution, lie riles Infants 
e. Virginia llnus Pin . Au lh . 221 Va top. 
674, 272 S.E 2d bill, tl',7 58 (lil.sill. where 
the Virginia Housing Development Act re­
quired the Governor to make certain budget 
Information and reeoiiiniendalluns available 
to Ihe General Assembly We dismissed the 
constitutional attack, holding lhal the Gov- 
irnor should include 'lie budget item in­
volved as an agency request rather than a 
recommendation, and alluded lo "the rum- 
mun link" existing I*-twain the legi-latin- 
and executive branches of government 
221 Va at 671, 272 S.E.2d at IBS

The present position of the Comptroller is 
equally untenable. In the early purl uf Dus 
century, when a Separa tion  iif-puw rr. a r g u ­
ment was made against the establishment 
of the State Corporation Commission, m 
Wiiirhesler £ tilnisliiirg II It. Co. v. C'o/H- 
mmiwe.illh, Rlti Va. 2lil, 2711, 55 ,S K 1(02,

Ml (190(51, the court quoted Stores C os. • 
(5th Ed.) 233. 235.

"When We spcalt , . of a separation uf 
the three great departments of govern, 
menl, and maintain that that separation 
is indispensable lo public liberty, we ,r,- 
tu understand this maxim in a turn'.id 
sense. It is not meant lu affirm that 
they must lie kept wholly and entir. Iv 
separate ami distin-l, and have no com. 
mon link or dcp. donee, the one u|»m Ik. 
other, in the slightest degree. The Irm 
meaning is lhal the whole power of x i  
of these departments should not l/e ever- 
ciscd hy the same hands which posse-- tk. 
whole power of either of the other de­
partments; and that such exercise of Da 
whole would subvert the principles i f a 
free constitution . . Indeed ihcrv •• 
not a single constitution of any state m 
the union which does not practically em­
brace some acknowledgment of the roav 
im and al the same time some admixtur. 
of powers constituting an exception 
it."
A similar situation recently arose in Ni •' 

Jersey, except lhal the legislature there had 
a |lower of veto over the projects ra hvf 
than the right of prior approval. In Enour- 
alo v. .Vew Jersey IShlg. Aulh., 192 N J two 
per 58, 74, 110 A.2.1 42, 50 (1981), .iffif. '.*• 
N J. 3!Hi, 148 A.2.1 149 (1982), the courl said 

In the eircumstances it is entirely rv.i-.n- 
able for the l.egislature to have rescfVvl 
lo itself oversight over major project- 
Surely the Legislature would lie men 
likely to make the appropriation in fuM 
the rent for a project if it had ajiprouU 
the project anil if ils presiding o ff ic e r - 
had appro veil the leases. Accordingly we 
view the provision for legislative over­
sight not as an encroachment on the exec­
utive hut rather as tin adjunct lo the 
Legislature's undisputed power to provide 
for np| re prinlinn of money. The over­
sight provisions should thus lie regarded 
as an entirely appropriate application of 
an inherently legislative function Thus 
the constitutional requirement fur sepa­
ration of powers Ims mil been infring' d

SCHMIDT v
Cltrn ,\e ,l!

Where ll- legislative branch will lie 
-alle-l upon 1" fund the projcrl. in il- ili-crc- 
• in, we see no affront to executive |«iwer< 
y adding lhal condition precedent to the 
tatuti-.
We therefore hold that ihe revenue bond • 

Ti'pw l to lie issued by the Virginia Public 
iluildilig Aulhurily, as hereloforc di-cribcd, 
ire not slate debts in violation of Article X. 
j  9 of the Virginia Constitution In-i-.m-e the 
full faith and credit of the Commonwealth 
is not pledged or committed In pay said 
bunds. We further hold lhal Code J  2.1- 
231.13, requiring prior authorization by the 
General Assembly of any project under­
taken by the Authority, does not contravene 
the separation of powers as required by 
Article 1. § 5, und Article III, § 1, uf the 
Virginia Constitution.

The writ of mandamus prayed for is 
awarded.

H'r/I nwnrilid.

William C. SCIIMIDT, Jr., etc 
v.

C, Hobson GODDIN, C'ommillee, etc.. 
cl nl.

Record No. 811750.
Supreme Court of Virginia 

Dec 3. 1982.

Chi’ Iren uf patient al sanitarium f.’ed 
Pel.liun . ir restoration of patient’s n-T.p- - 
lency anil discharge of his committee. The 
Circuit Court, Henrico County, Robert M 
Wallace, J., ruled against petitioners, and 
they appealed. The Supreme Court. 

5j».- Thompson, J., held lhal: (1 '  ample evid-r.ee 
. -J,. supported trial court's finding that patient 

-- -E-. bad not regained competency; (2) patient's 
',**■. due process rights were mil infringed when

. GODDIN Va. 701
(7 5 t z a  701

lu- was excluded from the courtroom during 
the te tiniimy of physicians and sanitarium 
employees; ami (3) il was error fur the trial 
court to allow witness physician lu partici­
pate in the trial by counsel but such error 
was mil prejudicial.

Affirmed.

1. Mental Health <=170
An pie evidence supported trial court's 

finding that patient at sanitorium, who had 
been discharged as an involuntary patient, 
had not regained competency. Code 1950,
$ 37 1-134.1.
2. Mental Health c=171

Trial court's determination that patient 
al sanitorium had not regained com|>ctcncy 
did not require the same findings of fact as 
an initial adjudication of legal incompeten­
ce. Code 1950, §§ 37.1-128 01, 37.1-128.0!, 
27 I 134 1.
3. Habeas Corpus = 89

Is ues raised hy petition for habeas cor­
pus w -mol, in view of fact that patient
al sa am was a voluntary patient who
could leave the sanitorium without giving 
48 hours notice. Code 1950, §§ 37.1-67.2,
37.1 98, 37.1 99.
4. Cnnstitul'unul Law 0=255(5)

In pn-ailing lo determine if pati-a' 
al sanitorium had regained competency, pa­
in nl's due process rights were not infringed 
when he was excluded from the courtroom 
iluniii! testimony of phy sicians and sanitori- 
uin employees. Code 1950, § 37.1 134.1; 
CSC A. Cunsl.Amcnds. 5,14.
5. Mental Health <=171, 172

In prove, hng to determine if patient 
at sanitorium had regained competency, il 
was error lo allow witness physician to par- 
tn-ipate in the trial by counsel, but such 
error was not prejudicial. Code 1950, 
9 37.1 134.1.

Edward G. M'slell, Washington, DC. 
(Ilium & Nash. Washington, D.C., oil brief), 
for appellant.
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Beyond oversight through legislative 
committees, there is somu additional room 
for legislative input into the execution of 
laws. Certain types of legislative participa­
tion create only a minimal danger of the 
aggregation of power in the legislative 
branch which the separation nf [towers 
seeks lo prevent. This is particularly true 
where the Executive has extensive control 
pur..mint to a statutory delegation of au­
thority anti the Legislature has only limited 
power to reject tlisi.clo projects rather 
than entire schemes of regulation.

In Brown v. Heymann, 62 A'.J. 1 , 297 A. 
2d 572 (1972), this Court upheld the consti­
tutionality of the Executive Reorganization 
Acl, which authorized the Governor to pre­
pare an executive reorganization plan and 
present it lo both houses of the Legislature. 
The statute provided that the plan would 
take effect unless both houses passed a 
concurrent resolution within CO days disap­
proving the plan. The Court noted the 
plaintiffs' Presentment Clause claim hut did 
not discuss it, focusing instead on the claim 
that hy delegating too much legislative au­
thority the act unconstitutionally increased 
tliv power o f the executive branch. The 
Governor did not challenge the Legisla­
ture's veto jiowcr.

The Federal executive has also generally 
supported executive reorganization plans 
that Like effect unless the Legislature 
votes a resolution of disapproval. See Con­
sumer Energy, 673 F.2d al 458-59; 43 Op. 
Alt’y Con. 2 (Jan. 31, 1977) (Attorney Gen­
eral Bell) ("the procedures provided in . 
the reorganization sta'ute are constitution­
ally valid").* But see 37 Op. Att'y Gen. 56
4. Sim ilarly, in A tkins v. L'n.ted Stales. 556 F 2d 
1029 (1977). cert, lien 434 U S 1009. 5S S Cl. 
7IB, 54 I  Ed Id 751 (1977), 'h r  Coun o l Claims 
upheld a legislative veto provision in Ihe Feder­
al Salary Ael o l 1507. 2 D S C  §5 351 to 361, 
pursuant to wh ich the President's retommen* 
dations for jud ic ia l pay increases become effec­
tive unless vetoed by either house uf Congress, 
l l i c  courl noted lha l by disapproving Ire Presi­
dent's recommendations Congress " is certainly 
nut making new law ," id. at 1063, and by ap­
proving the ta la ry changes they "become effec­
tive. jus t as i f a m a jo rity in eacn House had 
crincurted in them and the President approved 
them fw lo t l i o l course can be assumed in light 
o l his rule in itia lin g them )," Id. a t 1004.

(1933, (Attorney General Mitchell) ("pnucr 
to disapprove administrative acts, raises a 
grave question as to the validity of the 
entire provision in the Executive reor­
ganization (statute)").

"[G’ovcrnmenlal powers must he shared 
and exercised hy the branches on a com ple ­
mentary basis if the ultimate governmental 
objective is to be achieved." Knight, Sti 
S.J. al 3S9, 431 A.2d 833. In some of these 
areas the legislative veto might serve an 
important function consistent with the sep­
aration of powers. However, we canno'. 
allow the Legislature to create oversight 
mechanisms that will circumvent the consti­
tutional procedures for making laws and 
interfere unduly with the Executive's con­
stitutional responsibility to enforce them.

Our holding here does not foreclose all 
legislative veto provisions. Where legisla­
tive action is necessary lo further a statuto­
ry scheme requiring cooperation between 
the two branches, and such action offers nn 
substantial potential to interfere with ex­
clusive executive functions or alter the stat­
ute’s purposes, legislative veto power can 
pass constitutional muster.

The remarkably broad veto power in L 
1981, c  27, offers almost unlimited potential 
for law making without the constitutionally 
required participation of the Governor and 
for undue interference with the executive 
branch. For these reasons, we hold that 
the Act violates the separation of powers 
and the Presentment Clause.

V
The Legislative Oversight Act is uncon­

stitutional. It violates the separation of
TJie Court of Clair, s in Aikins further noied 

thru the "matter of salaries (is) traditionally 
within the peculiar province of (be legislative 
branch, not impinging upon prrsidential func­
tions or veto fights.” Id at 1003. Atkins thus 
suggests that control over the appropriations 
process is another area in which additional 
legislative uversighl is appropriate and may 
sometimes proceed without the participation nl 
the Governor.
The constitu tiona l power o l the Legislature in 

overseeing us own appropria tions is discussed 
more fu lly in Enourato v. iVew Je rsey  Uiiilihnr! 
Authority, sop ta , decided today.

ENOURATO v. N. J. BUILDING AL'TH. N .J. •WO
Cite at, N J., 449 A-Zd 449

j.iwers hy giving the Legislature excessive 
[K isser to im|icdc the Executive in its consti­
tutional mandate lo faithfully execute the 
law. Further, thu Act permits the Legisla­
ture to effectively amend or repeal existing 
lasts without the participation of the Gover­
nor. Foreclosing the Governor from the 
law-making process offends thu separation 
of [losvcrs and the Presentment Clause. 
This is an exercise of legislative power that 
the Constitution forbids.

CLIFFORD and SCHREIBER, JJ., con­
curring in the result.

For invalidation—Chief Justice WIL- 
ESTZ and Justices PASHMAN, CLIF­
FORD, SCHREIBER and HANDLER-5.

Opposed— None.
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NEW JERSEY BUILDING AUTHORITY. 

The Directors of the Netv Jersey Build­
ing Authority, Brendan T. Byrne. Gover­
nor of Ihe State of New Jersey, Clifford 
A. Goldman, State Treasurer of the 
State of New Jersey, Earl Jo*ephson, 
Acting Director, Division of Purchase 
and Property (Division of the Treasury, 
Slate of New Jersey). Edward F. Mcara, 
111, Chairman, New Jersey Building Au­
thority, and W. Harry Saycn, Nancy 
Beer, Edward L. Hoffman, John If. 
Walther, Al Faiclla, Ramon Rivera, Ber­
nard E. Kclchick, Edward l’ulver, Di­
rectors, New Jersey Building Authority, 
Defendants-Respondents.
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A :  v .
Pontiff, a New Jersey resident and 

r jy.' taxpayer who leased lar.tl to the Slate,

ing Authority Acl giving Legislature a 
power to veto building projects and lease 
agreements proposed by the Authority. 
The S .perior Court. Law l)i\ ision, Mercer 
County, dismissed the complaint, and plain­
tiff appealed. The Superior Court, Appel­
late Division, 182 NJ.Super. 58, 440 A.2d 
42, affirmed and further appeal was taken. 
The Supreme Court, Bushman, J.. held that;
(1) legislative veto provisions in New Jersey 
Building Authority Act, which limited veto 
power to approval or rejection of proposed 
building projects and leases that require 
continuing budget appropriations by the 
Legislature and which were limited in scope 
and did not empower Legislature lo revoke 
al will portions of coherent regulatory 
schemes, fell within proper scope of legisla­
tive oversight of executive action and did 
not violate separation of |)owors provision 
or presentment claust of State Constitution, 
and (2) since New Jersey Building Authori­
ty Acl did not authorize creation of any 
debts by stale, debt limitations clause of the 
Slate Constitution did not apply to Authori­
ty's debts on any obligations of the state on 
its lease agreements with the Authority.

Affirmed.
Schreiber, J.. filed separate dissenting 

and concurring opinion in which Clifford, J., 
joined.

1. Constitutional Law c=5S
Where legislative action is necessary to 

further a statutory scheme requiring coo|>- 
eralion between the two branches, and such 
action offers no Substantial potential to in­
terfere with exclusive executive functions 
er to alter the statute's purposes, legislative 
veto [lower can pass constitutional muster. 
NJ.S.A.Consl.Art 3, par. 1.
2. Constitutional Law c=>5,H

States c=>88
legislative veto provisions in New Jer­

sey Building Authority Acl, which limited

brought action challenging the rumtilulmn- 
ality of provisions uf the New Jersey Build-
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v. tu |K)«'tp lo approval or rejection of pro- 
p'i oil building projects awl leases that re- 
ipjiro continuing budget appropriations by 
the Legislature and which were limited in 
•I't.pc ar.d did not empower Legislature to 
ri volte al will portions of coherent regula­
tory schemes, fell within proper scope of 
h gi dative oversight of executive action and 
did not violate separation of powers provi­
sion or presentment clause of Stale Consti­
tution. N.J.S.A. 52;1SA-78.1 to S2A8A- 
7c. :i2; N J.S.A.Const.Art. 3, par. 1; Art. 5, 
§ I, par. 14.
3. Slates c=l 19

Since New Jersey Building Authority 
Act did not authorize creation of any debts 
by slate, debt limit-, .ions clause of thu 
Slate Constitution did not apply to Authori­
ty's debts on any obligations of the state on 
its lease agreements with the Authority; 
overruling MeCulchcon v. Stale Building 
Authority, 13 N.J. 46, £7 A.2d 663, N.J.S.A. 
52I8A-78.1 to 52; J8A-78.32; N.J.S.A. 
Const.Art. 8, § 2, par. 3.

David S. Liebcrman. Atlantic City, for 
plaintiff-appellant (DeGeorge & Gcndzel, 
Law rcncevillc, attorneys; Murray Gcndzel, 
l.awrcnceville. of counsel).

Michael R. Cole, Asst. Atty. Gen., for 
defendants-respondcnts (Irwin 1. Kimmel- 
man, Ally. Gen., attorney; Sherrie L. Gib- 
1, le. Deputy Ally. Gen, on the brief).

The opinion of .'he Court was delivered by

I'AKIIMAN'. J.
I'lointiff is a New Jersey resident and 

taxpayer who leases land to the State. He 
challenges the constitutionality of provi­
sion! of the New Jersey itoilding Authority 
.Vt i Ail), I. 19S1, c 120, A'J.S.A. 52:ISA 
7s I to 32, which give the Legislature the 
power to veto building projects and lease 
ago , mi nts proposed by the New Jersey 
lind.lmg Authority. He alleges that the 
legislative veto violates the (’resentment 
Clause, Art. V, <j 1, ', 14, and the separation 
vf powers provision, Art. Ill, 71, of the 
New Jersey Constitution. Plaintiff furtl :r 
alleges that the Act violates the State Con­

stitution's debt limitations clause, Art. VIII, 
§ 2, 73. For the reasons stated below, eve 
reject plaintiff':- claims and uphold the con­
stitutionality nf the challenged provisions.

I
The Legislature established the New Jer­

sey Building Authority ("Authority") to 
build and ojieratc oflice facilities for state 
agencies. L 1SS1, e. 126. N J .S A  52:18A
78.1 to .32. The Act authorizes the Author­
ity tu issue bonds and notes in an amount 
not to exceed $250,000,000 lo be used lo 
build those facilities. N.J.S.A. 52; ISA-78- 
14(a). The bonds and notes are entirely the 
debt of the Authority, not the Slate. They 
must state on their face that they shall not 
create any indebtedness, liability or obliga­
tion of the Slate or any political subdivi­
sion. N.J.S.A. 52:18A-78.14(f).

All actions taken by the Authority mu»t 
receive the Governor's approval. No action 
taken at any Authority meeting has any 
legal effect if the Governor vetoes the ac­
tion within 1 -  days of the meeting. N.J. 
S.A. 52:18A-78.4(i).

The Acl also contains two provisions that 
allow the Legislature to veto Authority ac­
tions. First, to commence any project 
whose estimated cost exceeds $100,000, the 
Authority must obtain a concurrent resolu­
tion of both houses of the Legislature with­
in 45 days of the submission of the project 
to the Legislature for approval. N.J.S.A 
52; ISA 7S6, 78.8(h). Second, every lease 
agreement between the Authority and a 
stale agency must be approved by the pre­
siding officer of each house of the Legisla­
ture. N.J.S.A. 52:ISA -789.

On November 24, 1081, plaintiff filed suit 
in the Superior Court, Law Division, alleg­
ing lhal the Act was unconstitutional. He 
claimed an interest in the matter as a New 
Jersey taxpayer and landowner who leased 
a building and properly lo thu Stale for use 
by the Department of Environmental Pro­
tection. The Authority had proposed ami 
the Legislature had approved bud ling 
projects that might- eliminate the Stale's 
need for plaintiff's facility.

KNOUHATO v. N. J.
Ciiesi.ru.

The suit Wn-t fill'd one day hcfel .' the 
Authority was scheduled to execute a con­
tract for the sale of $155,000,DUO in In,nils. 
Over plaintiff's objection, tbe trial cuurt 
granted respondents' request to schedule a 
-how cause hearing for that same day. At 
the hearing respondents orally moved lo 
dismiss the complaint. The trial courl re­
jected plaintiff's constitutional claims and 
granted the motion.

The following day, November 25, 1081, 
rvs|Kindcnts applied to the Appellate Divi­
sion for an order reducing the time within 
which plaintiff could appeal the order of 
dismissal. The Appellate Division granted 
the motion requiring plaintiff to appeal by 
November 30, 1981 and submit briefs by 
December 4, 1081. Plaintiff appealed the 
dismissal of his complaint and filed a brief 
in Ihe allotted lime. On December 14, 1981 
the Appellate Division heard oral argument 
and affirmed the dismissal. A written 
opinion followed. 182 N.J.Sujn.i 58 (1081) 

Plaintiff filed a notice or appeal with this 
Courl on December 30,1981, and moved for 
an interim restraint against the Authority's 
sale of lionds. The Authority cross-moved 
for summary affirmance. The Court de­
nied both motions and accelerated the ap­
peal by order dated Januury 19. 1982

II
Constitutionality o f the I.vgislntite Veto 
Provisions o f the Now Jersey Building 

Authority Art 
In Central Assembly V. Ityrni, Oil S J. 

376, 4-18 A 2d 438 (1082). dueled today, 
the Court holds tli.il the Legislative Over­
sight Act, L  .1981, e. 27. is unconstitutional 
By empowering the l/'gishilurc to revoke 
virtually all promised executive agency 
rules, the Acl intruded exces-ively ii|inn the 
Executive's law enforcement authority in 
violation of the separation nf powers. The 
Acl also allowed the legislative branch to 
effectively amend and repeal existing laws 
without the participation of the Governor. 
This violated Ihe separation of pow ers, S  J. 
Const. (1917), Art. Ill, 1, and the Present­
ment Clause reipiirenient that "|e|very bill
u k l . k  - e . ,1 1  1 .........................  1 l „ , l l *  I , I I  l u .

BUILDING A UTIL N .J. J f,l
IK  A.24 I t )
presented .u the Governor" for approval or 
veto. N.J.Consl. (1047), Art V, i  1, * 14.

[11 However, the Court in General As­
sembly made clear that the separation of 
powers leaves room  for some legislative 
oversight and participation in executive -:c- 
lion. Not every legislative input into law 
enforcement impermissably interferes with 
the Executive's law enforcement power. 
Likewise, not every action by the Legisla­
ture constitutes iav.- making that requires a 
majority vole of l,olh houses and present­
ment lo the Governor.

Where legislative action is necessary to 
further a statutory scheme requiring co­
operation between the two branches, and 
such action offers no substantial potential 
lo interfere with exclusive executive 
functions or alter the statute's purpose:, 
legislative veto |x>wcr can pass constitu­
tional muster. [General Assembly (at 
305,443 A2d 448)]
[2] The Court finds that the legislative 

veto provisions in the New Jersey Building 
Atilhoritv Act, L  1981, c. 121), N J.SA  
52:1SA W 1 to 32. fall within the pro er 
sco|ie uf legislative oversight of cxc live 
action, The Act's veto |>uwer is tlmi .1 to 
approval or rejection of proposed bu .Jing 
projects and leases that require continuing 
budget appropriations by the Legislature. 
Legislative oversight therefore plays a nec­
essary rule in ensuring continuing legisla­
tive support for these projects.

Al the same lime, the veto provisions in 
the Acl are limited in scope and do not 
empower the legislature lo "revoke at will 
portions of coherent regulatory .schemes," 
General Assembly, 90 N.J. at 378, 4 IS A 2d 
430 The veto therefore cannot substan­
tially disrupt exclusive executive brunch 
functions. Indeed, the Governor has full 
control over Authority decision making. 
Further, even repealed use of llie veto has 
little |mlential lu alter the underlying legis­
lative jtolicy of providing capital facilities to 
meet internal governmental needs. Nor 
can it subvert the Governor's role in enforc­
ing thu law. The oversight provisions in L
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Presentment Clause r.or llic separation of 
[towers.

A. The veto provisions' role in further­
ing the statutory scncme.

The New Jersey Building Authority Act 
created the Authority and authorized il to 
issue bunds and notes in an amount up to 
$23Q,IK)0.000 to provide facilities for state 
agencies. Those who purchase these bonds 
and notes become creditors of the Authority 
alone and not the State. They have no 
remedy against the Slate government be­
cause the statute provides that the notes 
and bonds issued by the Authority arc en­
tirely its own obligation. The notes must 
slate on their face that 

neither the State nor any political subdi- 
vis’on thereof is obligated lo pay the 
principal or interest and lhal neither the 
faith and credit nor the taxing power of 
the Stale or any political subdivision 
thereof is pledged to the payment of the 
principal of or the interest on the vends 
or notes. (N J.S.A. 52:lSA-78.14(f)
Tne Authority's creditors depend on the 

solvency of the Authority for repayment of 
the money they have lent. To repay the 
borrowed money, the Authority in turn de­
pends u|>on rental payments from the state 
agencies that lease the Authority's facili­
ties In fact, the rental fees are calculated 
to satisfy the Authority's obligations on its 
bonds and notes When it issues those 
bonds and notes, however, the Authority 
hies no enforceable promise that the stale 
agencies will pay the Authority the rent 
moneys necessary lo reimburse ils creditors. 
The statute provides that 

the payment of any end all rentals or 
other amounts required !o lie paid hy the 
apcnc[ies] thereunder, shall be subject lo 
and dependent upon appropriations being 
made from lime lo lime by the Legisla­
ture for llu t purpose [.VJ ,S .1
52 ISA 79 221
The Authority's lenders thus de|icnd upon 

the good faith of the Legislature in appro­
priating sufficient money each year to pay 
the rental fees that are used to repay them. 
The legislature's refusal lo appropriate the

necessary money would not only bankrupt 
the Authority and force it to default on its 
obligations, but would also cripple the 
State's ability subsequently lo borrow mon­
ey for any purpose. The legislators who 
passed the Building Authority Act there­
fore sought to minimize the possibility that 
any future Legislature would refuse to 
make such appropriations.

One legislative veto provision in the Act 
gives either house of the Legislature the 
power lo veto any Authority project esti­
mated to cost over SI00.IKK). N J.S A  
S2:".8A-78.S(b). The other provision en­
ables the presiding officer of either house to 
veto 3ny lease agreement, N.J.S.A. 52:18A- 
78.9. These vetoes advance the crucial pur­
pose of obtaining continued legislative sup­
port in two related ways. First, the Act 
makes certain that every Authority project 
receives a legislative imprimatur by allow­
ing the Legislature to reject any proposed 
project at its inception. It follows '.hat il 
the Legislature does not veto a particular 
project and H ereby approves it. this aitum 
will constitute a s'rong. if not compelling, 
basis for the Legislature to continue to ap­
propriate sufficient money to support the 
project.

Second, the legislative veto mechanism 
can foster close cooperation between the 
Legislature and the Executive in this area 
of mutual concern II can induce the Au­
thority lo exercise care in selecting its 
projects. The veto powers are vested not 
only in the Legislature but in the Governor 
as well. N J.S A  52:181-7840). They 
thus serve to ensure that the Authority acts 
prudently. Moreover, veto power is or.lv 
one part of a broader statutory scheme 
ensuring fiscal prudence. For example, be­
fore th" Legislature t-vu, lias a chance to 
review a proposed building project, the 
Guvcrnor can veto the proposal at its incep­
tion. N J.S A  5218A 78 4(i) Similarly, 
tin- Authority itself faces extensive require­
ments liefore commencing any pro.vet esti­
mated to cost over SI00.U0U. N.J.SA- 
52:18.1-78 6. This includes the preparation 
of a detailed [dan describing the project's 
estimated costs anil the anticipated appro-
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priations r,o essary for all le-a-e agreements. 
S J S A . 52.1fiA-78.6(a>. As a fuither as­
surance of fiscal prudence, the Act man­
dates that the Authority’s hoard of di­
rectors inciude the State Treasurer, the 
Stale Comptroller ar.d the chairman of the 
State Commission on Capital Budgeting and 
Planning. N.J.S A. 52 18A-78.4(b).

Tne Legislature has thu [sower to fund or 
not to fund executive agencies ar.d the 
projects undertaken by those agencies. 
Each year the Legislature must decide 
which executive activities it will fund. 
Legislative oversight has been regarded as 
particularly important in sume situations 
where legislation authorizes an executive 
agency to undertake projects that require 
continued budget appropriations. Cf. At­
kins v. I 'nited States, 536 F2d 1625, 1063 
(Ct.l l 1977) (upholding legislative veto pow­
er over presidential recommendations for 
judicial |iay increase-, under the Federal 
Salary Acl of 1967, 2 (' *' C. 9§ 351 to 361) 
The legi-laliii v,'a pr>,visions ,n 1. 19*1, c. 
1.1), vn.ib.e the Legislate.e I" fpake llia-e 
decisions about Authority projects at the 
most auspicious lime possible—l-c-fore the 
Authority begins the project Tin- Legisla­
ture'* veto power in I, 19*1, e 126. help- 
insure that the Authority will undertake 
financially sound projects in the- way the 
Lcgwlaturo envisioned when il passed Ike 
Building .authority Act 

We disagree- with the dissent s contention 
taat the argument far the- narrow legisla­
tive veto in this case- would ap| Iv equally to 
all executive program? requiring legislative 
-ppropnaliar,I. Post al 431 -152 Un­
like most funding situations, the approval 
of a building project and ie-a-.e agreement 
looks the legislature, for all practical pur­
poses, into making continued appropria­
tions, By contrast, in must cases a future 
legislature can discontinue appropriations if 
It believes the project funded is no longer 
necessary. Moreover, the Uvcrsight Act's 
veto provisions withstand constitutional 
scrutiny only because they arc both neces- 

" . ^ y  lo effectuate the statutory scheme 
. end. as discussed below, they offer little 

Potential lor interference vvilh executive 
functions or alteration of the statute's pur-

. BUILDING AllTII. N.J. -J53
tu -era «$
jie.e General Assembly, 90 N.J. at 393. 
4-18 A 2d 433. Nee pest at 405-407.

In sum. the Act's legislative veto provi­
sions serve- a necessary role in effectuating 
a scheme of coujveration between the Legis­
lature and the Executive to obtain capital 
facilities for slate agencies. They serve to 
assure that these projects will be soundly 
planned and will operate efficiently with 
the Legislature's continued fiscal sup[mrt 
Our next task is to consider whether the 
Acl constitutes an undue legislative inter­
ference w ith executive functions or improp­
er legislative policy making without the 
Governor's participation

B. The leghlathv veto’s limited effects 
on the separation o f powers.

The- legislative veto provisions in L 19.-1, 
c. 120, serve a necessary legislative over­
sight purpose in ensuring that the projects 
approved hy the Authority will receive con­
tinued legislative support. Al the same 
lime, the veto offers little of the |s)tcnlial 
fi improper Uses that led the Courl to 
strike down the extremely broad veto provi­
sion in General Assembly v flyrne, supra 

Three- significant factors distinguish the 
Veto provisions in the Building Au'hnrily 
Act from those in the Legislative C ,^ht 
Act that tlie Court struck down ir General 
A>scrubK First, the Governor's full con­
trol over the selection id Building Authority 
projects makes it impossible for the Legisla­
ture lo usurp executive authority in ways 
that were possible- iindi r the la.'gislalivc
O.xr.-oghl Act Pursuant lu N J S A .  
52 ISA 78.41 i). the Governor has 15 days to 
veto any Authority deei iion The l.egi la- 
lure has absolutely no control over Authori­
ty projeels unless the Governor firs', up. 
prom  them 

A legislative veto in a particular statute' 
may nut offend the constitutional allocation 
of governmental powers if the statute gives 
the Executive ex tensive authority in the 
|rilicy-m.iking process. In Brown v. Iley- 
maun. 62 N J. I, 297 A.2I 572 (1972), this 
Court upheld the Executive P-orgxnie.aliun 
Act, which authorized the Governor lo pro1-
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; an executive reorganization plan and 
prevent it to lioth houses of the Legislature. 
The Court found no constitutional infirmity 
in the Legislature's power to pass a concur­
rent rc.elution wlthin 60 (lays disapproving 
the plan 1 See a Iso Atkins r. United States, 
suyra.

Second, because the Legislature's veto 
power is limited to the rejection of discreet 
projects and leases, it has limited potential 
lo interfere with executive action. One 
significant constitutional defect in the Leg­
islative Oversight Act was ils potential for 
''allowing the Legislature to control agency 
rulemaking," 90 S.J. at 385. -US A.2.1 .143. 
Executive agencies are charged with dc- 
signing coherent plans to implement exist­
ing slatules. Where the Legislature h i' 
the power to veto any portion of a coherent 
scheme of regulation, it can 

undermine performance of that duty hy 
nullifying] virtually every existing 

and future scheme of regulation or any 
l«rtion of it . Moreover, the Legisla­
ture need not explain its reasons fur any 
veto decision. Its action therefore leaves 
the agency with no guidance on how to 
enforce the law. [90 S.J. at 336-357, +IS 
A 2d 443-1+1]
Hy contrast, the veto provision here can­

not cause any such disruption. The Legisla­
ture car.not veto any arbitrary portion of a 
proposed Authority project. It must either 
veto the entire project or let the project 
proceed Any "disruption" of Building Au­
thority action in this context is actually 
part of the legislative scheme and can lie 
Cor.sider. il necessary to further the statuto­
ry purpose uf ensuring that the Legislature 
will suppirl the building projccla selected.

Moreover, the Legislature canrot coerec 
the Authority into proposing projects solely 
nn the Legislature’s own terms, since the 
Governor his veto power over every agency 
decision S.J.S.A. 52:lSA-78.4( ). The 
Legislature can forestall Authority action
I, Du* divvcm seeks to distinguish tlro.cn on (he 
ground (hut (he lr|;isljture (here had (u affirm­
atively wield ils veto power to block executive 
acnon. while here the executive acton lakes 
elfeel only it (he Legislature votes lo approve

by repeatedly vetoing proposed projects, 
but it cannot engage in the types of intru­
sion and disruption that occur when the 
Legislature has total and arbitrary control 

Third, even refloated use of the vein 
would not be likely to alter the legislative 
intent in ways lhal rcguire presentment to 
the Governor under the Presentment 
Clause. S.J.Const. (1917j, Art. V, § 1 , * \i 
In enacting the Building Authority Acl, the 
Legislature clearly did not want the Au­
thority to undertake any project unless it 
met with both legislative and gubernatorial 
approval. Exercise of the veto provisions is 
not inconsistent with the regulatory frame­
work the Legislature has erected to assume 
tight controls over the selection of Authori­
ty building projects and leases.

We recognize that future legislators may 
veto a particulrr project that the legislators 
who |nisscd the Acl might have thought 
desirable. But this type of judgment is 
fundamentally different from a subsequent 
legislative nullification of a policy lhal a 
former Legislature enacted into law. Gen­
eral Assembly, 90 S.J. at 359. 448 A ll 
445. This crucial difference is illustrat­
ed in Consumer Energy Council o f America. 
cte v. Fed, Energy Keg'y Comm'n, 673 
F.2d 425 {DC.Cir.l«S2). The fiotcntial 
to interfere with exclusive executive re­
sponsibilities or lo effectively alter the 
policy of existing iaws without picsintmcnl 
to the Governor, which rendered the 
Legislative Veto Act in General Assemble 
unconstitutional, is negligible under the 
limited veto powci in the Building Authori­
ty Act

The above arguments notwithstanding, 
the legislative veto provisions in the Build­
ing Authority Act have some limited poten­
tial to interfere with executive functions 
and -allow policy judgments without the 
participation of the Governor. Although 
the Legislature clearly intended light con­
trols over the Authority's selection of build­
ing projects, repented legislative vetoes con­
ic We sec oo relevant divtmciioo for purposes 
of conslllution.il analysis since in cither in* 
slance the Legislature has identical power to 
miptde executive functions

icxnntATo v. n .
Cue as. n j

ceivabiy would prevent the Authority from 
commencing any projects at all. This legis­
lative action would effectively repeal the 
Acl without the C0R.Kuliur.ally required 
presentment to the Governor- However, 
the mere remote possibility of never-ending 
legislative vetoes is insufficient to invali­
date a veto provision lhal serves an impor­
tant governmental purpose.

More troubling is the fact that either 
house of the legislature can veto proposed 
projects. This allocation of [tower tends lo 
contravene the principle of bicameralism 
that “[i]n republican government, the legis­
lative authority necessarily predominates 
[and therefore) . [l]hc remedy . . .  is to 
divide the legislature into different branch­
es," The Federalist So. 51 at 33S (R. Luce 
cd. 1976) (Hamilton or Madisun). A one- 
house veto frustrates "(t)he overriding ob­
jective of bicameralism to constrain the 
exercise of legislative (tower by making 
sure that the Legislature can acl only 
where representatives of two different 
constituencies are in agreement." Consum­
er Energy, 673 F,2d at 464 (footnote omit­
ted)

The one-person veto priivj-um in S.J.S A. 
S2:1SA-7S.9, which allows either presiding 
officer to veto a projnstd le.vu agreement, 
exacerbates this problem of concentrating 
legislative control. In Opinion of Hu Jus­
tices, 431 A 2.1 783 (N il lt 'tU  the Supreme 
Court of New- Hampshire invalidated provi­
sions giving legislative veto power to stand­
ing committees and the presiding officers of 
both houses of the Legislature The court 
held that although the "legislative veto is 
not j ter so unconstitutional wholesale 
shifting of legislative |mwcr to such small 
groups in either house can.lul fairly i« said 

- to represent the 'legislative will."' 431 .4. 
2d at 783. Cf. Atkins v. L'm lnl States. 550 
F 2d at 1061 (upholding the veto provisions 
Under the Federal Salary Act, but staling 
that "[i]i is not as if tie: 'veto' is imjtuscil by 
one committee of Congress or one mero- 

', bcr").
A concentration of authority in one house 

°f the Legislature or in one legislator 
’■ threaten.! the dtii'iiraiet-i "t    .

t. BUILDING AUTIL N.J. 455
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principle of bicameralism unless that power 
is narrowly circumscribed. As we have 
staled, not every legislative action rct|uircs 
the approval of both houses and present­
ment to the Governor. The more limited 
the grant of power, the more concentrated 
il can be without violating the Presentment 
Clause or the separation of powers. Here, 
the delegated authority is narrowly limited- 
No single house or single legislator is em­
powered to approve new- legislation. No 
danger of precipitate legislative action is 
posed. To the contrary, the veto provisions 
of the Act provide additional checks against 
Building Authority projects which may in 
the future prove unwise cr unduly costly. 
The presiding officers have [tower to disap­
prove the lease agreements only for build­
ing projects that the Legislature has al­
ready approved. These lease agreements 
involve no policy determinations whatsoev­
er; they merely establish rental rates suffi­
cient to allow the Building Authority to 
repay ils bondholders Thus, the Act’s veto 
provisions, despite their failure lo conform 
with the principle of bicameralism, do not 
offend the Constitution.

Ill
Thu Debt Limitation Clause 

[3] We also reject plaintiffs argument 
that the New- Jersey Building Authority 
Act. I. 1931, i- 120, S J S A .  52.1SA-78.1 til 
32. eiul.itv.- the tit bl limitations elan-1! of 
the Slate Constitution S J .  Const. (1917). 
Art. VIII, § 2. *3.

Plaintiff claims that the debts uf the 
Authority resulting from ils issuance of 
notes and bonds are debts of the Slate, and 
therefore the procedures in Art. VIII, § 2, 
'  3 must be followed. The Courl rejected 
this argument in Clayton v. Kervick, 52 S.J. 
139, 214 .4 2d 231 (IOCS). In that caso, is 
here, the legislature created an indc|>cn- 
dcnt authority empowered to Imrrow money 
and issue bonds that were not the liabilities 
of the Slate or any political subdivision. In 
Clayton, the New Ji r. ey Edifrational Facili­
ties Authority Ituil. „onl facilities with 
the le.rroweil money and leased them to
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in rujxty the Authority's creditors. The 
t'ourl held that the Authority's ilehts were 
out ilehts of the State, despite "[t ihe fact 
that the rentals were admittedly geared to 
satisfy the bonded indebtedness and enable 
the Stale ultimately to become the owner 

the buddings," 52 S J .  at 153, 2-14 -4.2d

Similarly, in /Water v. Bd. of Trustees o f 
Passaic County College, 59 S.J. CO. 279 .A.2d 
798 ll'J71), the Court upheld the County 
College Bond Acl, under which a co nly 
issued Imnds whose repayment was express­
ly subject to appropriations being made by 
the Legislature. The Court staled:

Although there is doubtless a strong 
likelihood that pot men’ of the bond', will 
in fact be met by legislative appropria­
tions, we find nothing in the statute com­
pelling the Stale lo make such payments 
as a matter of law. Hence, both issuing 
counties anri purchasing bondholders are 
on notice that Die faith and credit of the 
slate will not lie pledged in respect of 
Innds issued pursuant to this enactment, 
but that payment on the part of the State 
vlll le dependent upon appropriations 
provided from time to time. [59 S.J. at 
66-67, 279 A . i l  798]
No relevant distinction exists between 

tr.i financing schemes upheld in those cases 
ard that in the New Jersey Building Au­
thority Act. The Authority’s bonds and 
notes are not a debt or liability of the State. 
They state on their face that thu Stale does 
r.ot pledge its faith and credit lo their pay­
ment. SJ.S.A , 52'. ISA -73.14(f). Although 
thi Act not only contemplates lhal the 
Stale "ill make the necessary appropria­
tions but also seeks to ensure this result, 
supra at 402-40-1, the Stale is under no 
legal obligation to do so The Authority’s 
creditors have notice that their only remedy 
lo > against the Authority.

Nor d cs the liability of liie Slate on ils 
Ira-o agreements with the Authority create 
any debt of the State, Itolll the statute 
.I'u! the lease make clear lhal all rent pay­
ments from the State are subject lu legisla­
tive appropriations. Moreover, the Stale 
may incur liability fur future rentals with­

out violating the debt limitations clause 
See Butman r. .IfvO.ine, 64 S.J. 105, 117 
IS, 312 .1 2d 857 11973). Plaintiff does not 
contend otherwise.

Since the Building Authority Acl docs 
not authorize the creation of any debts hy 
the State, the debt limitations clause, SJ. 
Const. (1947), Art. VIII, § 2. '3 , does no! 
apply to the Authority's debts or any obli­
gations of the State on its lease agreements 
with the Authority. We have already dis­
approved the contrary result reached by a 
sharply divided Courl in McCutchuon f 
Slate Building Authority, 13 S.J. 46. 97 a 
2d 663 (1953), and now expressly overrule 
that case.

IV
For the above reasons, the New Jersey 

Building Authority Act, L. 1981, c. 120, docs 
not violate the separation of powers, Art 
111, '  1. the Presentment Clause, Art. V, 
§ 1, r IL or the debt limitations clause, Art. 
Vlll, § 2, 8 3, of the New Jersey Constitu­
tion. The New Je-sc-y Building Authority 
can issue bonds and notes and negotiate 
lease agreements with stale agencies under 
the procedures set forth in the Act. The 
judgment of the Appellate Division is af­
firmed

SCHREIBER, J , dissenting and concur­
ring.

When tested by the principles decided 
today in General Assembly v Byrne, 90 S J  
376, 4 IS A.2d 438 (1982), the New Jersey 
Building Authority Act, SJ.S.A. 52:18A 
78.1, el seq , includes a classic example of a 
violation of the stale constitutional require­
ment of separation of powers hy enabling 
the Legislature to control an executive 
agency's essential functions. The Legisla­
ture has refined this intrusion by Vesting 
each of its cnm|Kinenls, the Senate and As­
sembly. as well as their individual leaders, 
with the power lu thwart the agency's abili­
ty to execute the law. II has thereby vio­
lated the constitutional structure uf bicam­
eralism Lastly, the Act implicitly violates 
the Presentment Clause of the Constitution, 
which requires subinissiun to thu governor

ENOURATO v. N. J. (WILDING AllTH. N J. 4,',7
Cll» si. N J.. *19 ,v:j 4*9ernor appoints the remaining nine directors,

two of ivltnm arc to Ire recommended hy the 
President of the Senate and two hy tliv 
Speaker of the General Assembly. The di­
rectors have four-year terms, except that 
those recommended by the legislative lead­
ers may serve only during the two-year 
legislative term in which they are appoint­
ed. Any action taken by the Authority 
requires al least seven affirmative voles. 
All such action must tic reflected in the 
minutes of the meeting and are subject to a 
gubernatorial veto.

The Authority’s general powers are typi- 
 __  cal of regulatory agencies. Il may adopt
3 (1981). In other situations n may w  by-laws and an official seal, sue anil be 
tting for one branch of government to sued, and enter into contracts necessary or 
cercisc a power traditionally belonging to incidental to the performance of its duties, 
nether. Thus, in executing and adminis- Its reason for existence is to provide office 
ering a law, the executive branch of space for state agencies. To accomplish 
xAernment may legislate by adopting rules this the Authority is authorized to raise the 
nd may adjudicate by resolving adversarial necessary capital funds by issuing bonds 
iteresls. A third category is illustrated by and notes, the aggregate principal amount 
te branch being called upon to perform an not to exceed $250,000,01)0 at any time.

• -- - r-ni-iinn belonging te mi direct obligation lo pay

his approval or disapproval before a law 
■jr. become effective.

Whether a power is executive, legislative 
nr judicial is not always clear, in some 
situations the subject may lie deemed to 
have the characteristic of more than one 
type of power. For example, some rules uf 
evidence are distinctly procedural in nature 
ar.d may be promulgated by the judiciary. 
Others have a much more substantive gloss 
snd may lie more appropriately enacted by 
the Legislature. See Evidence Act of 1960, 
L  1560, c. 52. When that occ " 3, a sharing 
of power may lie appropriate. See Knight 
v. Margate, 86 S  J. 374, 388-89, 431 .4.20 
833 (1931). In other situations it may be 
fitting for one branch of government to ■— IK- belonging to

ine branch being caueu .
tct incidental to a function belonging to 
another branch of government. Thus, the 
Chief Justice has been given the power to 
designate certain public trustees of the Pru­
dential Insurance Company although execu­
tion of the insurance laws is an executive
prerogative.

However, an outer limit of all these in­
trusions is that none may undermine the 
independence anil integrity of a branch of 
government or that branch’s ability to exer­
cise ' a-,I check with which i
has been cndrwcti. race j -. - 
States. 272 U.S. 52,292-93. 47 SCt. 21. 84- 
85.71 L  Ed. 160,21211926) (Bramleis, J  . dis­
senting). Examination of the problem be­
fore us should be made with these underly­
ing principles in mind.

The New Jersey Building Authority (Au­
thority) resembles numerous other agencies 
charged with carrying out their res|ivctivc 
laws. The Authority, u corporate body, lias 
Been placed within Ihe Department of the 
Treasury. It has 12 directors, including the 
State Treasurer, Comptroller of the Trea­
sury, and Chairman of the Commission on
Capital Budgeting and Planning, theae - The Gov-

not to exceed $2ou,uvu,v-nj 
The State has no direct obligation to pay 
this debt, although the state agencies have 
an obligation lo pay the rents under the 
leases that they enter into with the Author­
ity and which rents are to lie pledged to 
secure the bonds and notes.

The Authority is authorized to construct 
and improve office buildings necessary nr 
convenient for the o|ieration of any state 
agency. Il must decide if a project is feasi­
ble. The Governor, however, can veto any —. -.-a ihL. costs arepenitence and inicgmj — -rrnnionl or that branch's ability to ever- hie. ine uo . ....... —the constitutional check with which it project. If he does nut and the costs are 

been endowed. See ,1/jers v. United $100,01)0 or less, the Authority may proceed.— no .17 s e t . 21.84- However, if the ousts are greater, the re­port proposing the project must he sub­
mitted to the Legislature. The Authority 
Cannot proceed unless both the Senate and 
Assembly adopt resolutions of approval, 
Even if the Legislature has sanctioned the 
proposal, the President anil the Sjicnkur of 
the General Assembly must approve each 
lease made hy a state agency with the
Authority.

I
Separation of Powers

Justice irishman Inis described in General    '*“■ overriding
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concern uf the Pounding Fathers that thu 
legislature might arrogate unto itself tin- 
due |lower. This concern and a desire In 
facilitate the administration nf government 
Ii)' having the executive, rather than the 
Legislature, handle the details involved in 
adnttiii. tcring and executing the laws are 
the primary reasons for the separation of 
powers implicit in the Federal Constitution 
and expressly set forth in the State Consti­
tution in Art. Ill, par. 1.

A violation of tho constitutional separa­
tion of (towers precept occurs when, as stat­
ed in General Assembly, there is "unwar­
ranted legislative interference with the ex­
ecutive branch and excessive legislative 
law-making power" so that the Legislature 
"can gravely impair the functions of the 
agencies charged with enforcing," adminis­
tering and executing the sla'ulcs. General 
Assembly v. Byrne, 90 S.J. at 385, -J48 .4 2d 
413. Legislative interference can vio­
late the goals of a statute. This is par­
ticularly so when the legislative veto over­
rides a central or essential component of 
the executive authority. Moreover, "[t]ho 
Legislature cannot [lawfully] pass an nci 
lhal allows it to violate the Constitution." 
IJ. al 391, 448 A.2d at 440. Professor Biekcl 
expressed a similar thought in his testimony 
before the Subcommittee on Separation of 
Powers of the Senate Committee of the 
Judiciary:

[T)hc constitutional separation of powers 
is not ordained for the convenience of the 
separate branches of the Government, as 
they may from lime to lime conceive it. 
but is intended to insure observance of 
certain principles which the framers be­
lieved would centime to effective anti re­
sponsible Government consistent with the 
liberties of the people. Hence neither the 
Congress nor the President may choose to 
suspend these principles w hen convenient. 
[Congressional Hearings, September 15. 
19G7, al 317]
The New Jersey Building Authority Act 

cannot withstand these separation of power 
tests. The Authority is an agency in the 
executive hmnch of the government. No 
one has questioned the adequacy of the

standards tinder which it it. to approve .■ 
project to house another state agency or to 
determine the project's financial feasibility 
Yet, the Legislature has retained control 
over the heart of the Authority's reason for 
being. Il is the Authority, subject lo the 
Chief Executive’s approval, that determines 
whether a project is feasible and should be 
effectuated. But still the project cannot 
move forward without the approval of each 
house of the Legislature. What could con­
stitute greater legislative control over an 
executive department of government!

Tho majority conlunds that legislative ap­
proval of a project will constitute "a strong, 
if not compelling, basis for the Legislature 
to continue to appropriate sufficient mon­
ey" throughout all future years, to pay the 
rent required under the leases. Ante at 
452 It argues that the approval of a 
project and lease agreement “locks the Leg­
islature, for all practical purposes, Into 
making continued appropriations 
Ante at 433 !l is one thing to appropri­
ate dollars .mnuallv and quite another to 
bind one's self ahead of lime to make ap­
propriations. Obviously, the Legislature 
that approves a project in 1982 does nut 
control future Legislatures. This is partic­
ularly evident when Legislatures must ap­
propriate funds each year to enable tenants 
to pay their rents throughout lease terms a-, 
long as 35 years. Legislatures are not 
bound as eourts are by precedent; yet even 
the judiciary is nut "locked in." See, eg.. 
Scho.nl v. Ocean Groce Comp Meeting 
Ass'n, 72 S.J. 2.17, 370 A.2<1 449 (19771, 
overruled in State v. Cclmer, SO S J .  40.7. 
418, 401 A.2d 1 (1979).

More importantly whether the Legisla­
ture exercises the discretion to finance or 
not to finance governmental operations can­
not justify a legislative intrusion into the 
executive power. Staling the proposition 
demonstrates its inherent weakness, legis­
lative control over appropriation purse 
strings does not warrant violation of lliv 
constitutional separation of powers. Other­
wise the legislature could through this 
mechanism direct llic operations nf all vec- 
utive functions. Neither the Legislature's

r-><

b

KNOl.'RATO v. N. J. BUILDING AL'TII. N.J. if)';)
Clt«.i,NJ.,«» A.MSI)

appropriation authority, the Senate could not delegate to cum.m .- 
‘ —  tee of its members the right to pass a bill. 

This can lie done only by a majority of its 
members. Therefore, neither the Senate 
nor the General Assembly has the authority 
to delegate to ils respective presiding offi­
cers the authority lo approve each lease to 
be entered into between a state agency anil 
the Authority. No standards or guidelines 
hind these legislative officers. Either could 
negate a proposed lease and doom to failure 
a project approved by the Authority, the 
Governor, and even the Legislature.

U.S.

surrender uf its . , 
which is questionable to say the least, nor 
Its es'ereise of that authority entitles the 
legislature lo assume u power in contra­
vention of the Constitution. The conten­
tion that the Legislature's appropriation 
power entitles it to share in the executive 
lunclion uf formulating and planning hous­
ing projects entrusted to the Authority is 
not sound.

II
Bicameralism and Legislative 

Delegation of Power 
The Constitution vests the legislative 

power in a Senate and General Assembly. 
S.J. Const. (1947), Art. IV, § 1. par. 1. The 
19G6 Constitutional Convention rejected a 
move to change to a unicameral legislature 
Wratise of the constraint that bicameralism 
imposes upon the exercise of legislative 
power. Our constitutional provision is mod­
eled after the federal scheme, both serving 
the same purposes. Il is pertinent, there- 
forv, lo note Judge Wilkey’s comments in 
Consumer Energy Council o f America v, 
Faicr.il Energy Regulatory Commission, 
673 F.2d 425, 464 (D.C.Cir.l9S2):

The overriding objective of bicameralism, 
then, is to constrain the exercise of the 
federal legislative power by making sure 
that the Legislature can act only where 
representatives of two different consti­
tuencies arc in agreement,

See also The Federalist, No. 51 (J. Madison).
We have seen that either house of the 

Legislature can amend the Building Au­
thority Act by vetoing projects approved by 
the executive branch of the government. 
Thus, one body may determine whether a 
duly enacted statute should be adminis­
tered, this in defiance of the constitutional 
mandate lhal both the Senate and General 
Assembly must approve every bill. See 

. S J .  Const. (1947), Art. V, § 1, par. 14(a). 
i As the Senate may not delegate its legis­

lative power to the General Assembly, so. 
neither the Senate nor the General

e.r.' Assembly may delegate its legislative au­
thority to a tunaller body. 11 is obvious that

Springer v. Philippine Islands, 27 
189, 48 S  C t  480, 72 L  EI. 845 (1928), has 
long been the leading opinion in this area of 
the law. There the Supreme Court struck 
down a statute vesting authority in the 
President of the Senate and Speaker of the 
House of Representatives of the Philippine 
Islands to vote government-owned slock in 
the Philippine National Bank, observing: 

Legislative power, as distinguished 
from executive power, is the authority lo 
make laws, but not to enforce them or 
appoint the agents charged with the duly 
of such enforcement. The latter are ex­
ecutive functions. Il is unnecessary lo 
enlarge further upon the general subject, 
since it lias so recently received the full 
consideration of this court. Myers v, 
United States, 272 U.S. 52, 47 S.Ct. 21,71 
LEd . 160.

Not having the power of appointment, 
unless expressly granted or incidental to 
ils powers, the legislature cannot engraft 
executive duties upon a legislative office, 
since that would be lo usurp the power of 
appointment by indirection; though the 
case might be different if the additional 
duties were devolved upon an appointee 
of the executive. [Id. at 202, 48 S.Ct. al 
482, 72 LEd . at 849]
Neither house of the legislature may cre­

ate effective legislation alone. Nor may il 
delegate essential executive or legislative 
duties to the Senate President or Speaker 
of the Assembly. The New Jersey Building 
Authority Act contravenes llte.te principles.
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Presentment Cluu-v
Another important constitutional cheek 

in the legislative power is found in the 
Presentment Clause. SJ.Comt. 11!*IT), Art 
V, § I, par. Utah Eeerv lull passed hy 
hath house:; must lie presented tu the 
Governor. If he approves, it Ueomes law. 
if not, the Legislature may reconsider the 
matter and then, if two-thirds of each 
house votes for passage, the hill becomes 
law. The Presentment Clause serves two 
purposes. It protects the executive from 
an overreaching legislative power that 
could effectively thwart the executive 
in performing his constitutional charge of 
executing the laws. Sec The Federalist, 
No. 73 (A. Hamilton). The second purpose is 
lo prevent hasty or imprudent legislation, 
It has also served as a means of expressing 
the policy of the chief executive, the only 
official elected statewide.

The legislative action under the Building 
Authority Acl is essentially legislative in 
nature.1 Even if it is contended that when 
the legislature disapproves a project, il 
acts as an administrative agency, much as 
that agency itself acts when it declines to 
approve a project, that would violate the 
Separation of powers. When the Legisla­
ture approves a project, ils action is more 
akin to acting in a legislative capacity. It 
need follow no standards or criteria, other 
than constitutional ones. However, both 
approval and disapproval by the Legislature 
involve the Senate and General Assembly in 
a legislative review mechanism. This 
mechanism can lie utilized only in accord­
ance with the constitutional scheme. That 
scheme requires conformance with the 
Presentment Clause. There is no other way 
in which ihe Legislature may act legisla­
tively. Nee In re .V.V., Susquehanna <£
1. One commentator has stated "Since the 
Constitution plainly requires presidential par- 
ticipjttun in the exercise ol legislative power, a 
power must be classified as non-tcgi -iative to 
justify its exercise by Congress or one of its 
branches in a way other than that prescribed ’’
R W Cixanne, "The Control of Federal Admin- 
is ira iiu n Uy Congressional Resolutions and 
Cuin .n iltees." 6G l / j r v  o  Rev 509. 593 (11*53)

Western II It. Co, 25 S J . 313, 136 A.2d 408 
(1957) (concurrent resolution ntay express 
opinion, but lacks operative effect of legis­
lation!.

It is no answer to say lhal the Governor 
had previously approved the project and 
therefore the Presentment Clause has not 
lieen violated Otherwise, the legislature 
could always seek proposals from the Gov­
ernor and thereafter adopt them without 
presentment to the Governor. No one 
would seriously claim that such an adoption 
would constitute duly enacted legislation, 
The Constitution contemplates the Gover­
nor will acl after the Legislature has com­
pleted its deldicrations, not before. Legis­
lative hearings might disclose facts or rea­
sons that impel '.he executive lo change his 
position. Sanction of a plan having prior 
gubernatorial approval and elimination of 
the presentment of the acl after passage by 
the Legislature reverses the constitutional 
scheme of the legislative chuck and (tower 
placed in the executive—and without any 
valid reason. Cf. Justice Mountain’s com­
ment in Freeland v. Byrne, 72 S J . 292, 
301-05. 370 .4.2.! 825 (1977), in which he 
advocates literal compliance with constitu­
tional provisions governing details of gov­
ernmental administration. Neither the 
Governor nor the Legislature may choose to 
suspend constitutional procedures.

IV
Some recent judicial opinions that have 

carefully considered these problems of 
presentment, separation of powers and bi­
cameralism have declared legislative at­
tempts to circumvent these provisions inval­
id. See Consumer Energy Council o f Amer­
ica v. Fctlcral Energy Regulatory Commis­
sion, 673 F.2.1 425 l D-C.Cir.19S2);1 Chadha

2. Judge W ilkey 's opin ion contains a compre 
hensive discussion o l the Presentment Clause, 
bicameralism , and separation or pusvers 073 
f  2d a l a t il-7 5  He held tha t the provision 
a iith onnng e ither house o l Congress to disap­
prove a regulation o f the Federal Fnergy Regu­
la to ry Commission IFERC) under the Natural 
Cias Policy A r t o l 1078. 15 U S C  i i  3301- 
3342, was uncr.ns iilu tiuna l for several reasons 
Congress cou ld not c ica lc a device enabling il

ENOURATO v. N.
CIleaiiNJ.,

v. himiirrntion ami Saturaliaa'.ion Service, 
till f-.'.V. 403 (fllh Cir 198U), cert, granted, 
151 I'.S 812. 102 SCt. 87. 70 L E d 2d 80 
(1981). Opinion o f the Justices, 431 A 2d 
7x3 (XH.I9SI), State ex rel Barker V. 
Mar.ehin, 279i'f."2d 6221W Va.19.xl); State 
v, A l„ I V.E. Voluntary, 606 P.2d 769 (Alas­
ka 1980).

The only recent decision of this Court 
which relates to this subject Is Brown v. 
Ileymann, 62 S.J. 1, 297 A.2d 572 (1972). 
However, lhal decision did not discuss the 
problems presented in this case. The issue 
in Brown svas w hcther the Executive Reor­
ganization Act of 1969 "so enhance[d] the 
executive (tower as to threaten the security 
against aggregated power which the sepa- 
ralion-of-posvers doctrine was designed to 
provide." Id. al 10. 297 A3A 572. The 
Court answered lhal proposition in the neg­
ative. The statute authorized the Cosernor 
lo prepare a reorganization (nan of execu­
tive departments and to submit each plan tu 
the Legislature. If the Legislature did not 
pass a concurrent resolution opposing the 
(dan, il would become effective. Sen S.J.
S.A. 52;14C-7(c). It was observed that the 
legislature could express only disapproval. 
No affirmative legislative action was need­
ed lo have the plan become law. This is to 
l*e differentiated from the Building Author­
ity Act under which the Legislature must 
act affirmatively before the project is effec­
tive and presiding officers of each house 
must approve leases that are essential to 
the realization of a project.

I sympathize with what the Legislature is 
seeking lu accompli,Ii in reviewing actions 
of administrative agencies. However, it is 
not without recourse. The Legislature
to contro l agency rulemaking, the Presentment 
Clause was eva ilc il because it.e President had 
had no opportun ity to exercise his righ t of xeio. 
the constitu tional requirement o f bicameralism 
was violated because one house could affect 
ihe va lid ity o f the regulation, congressional 
expansion of ils role to one o f shared adm inis­
tration o f the law- contravened separation of 
Powers; and the enure scheme adversely a f­
fected tho constitu tional syxt/ in o f viiccks and 
balances.
The majority , in considering th is opinion, lias 

Isolated one point in Judge W ilkey 's discussion

I. BU ILD IN G  A llT II . N .J . ,!(J1
m.vzi! no
cnuld. of course, express its views during 
rulemaking hearings under the Administra­
tive Procedure Act. Il has also been sug­
gested that the Legislature could require 
that rules would not become effective fur a 
period of thirty days so that the Legislature 
could, if il so desired, pass a statute within 
that time nullifying or modifying proposed 
regulations. Nee Watson, "Congress Steps 
Out. A Look at Congressional Control of 
the Executive," 63 Calif.L.Itcv. 533,1060-61 
(1975). Il has also been proposed that the 
Legislature's direction should perhaps be to 
do more reviewing of what the administra­
tive agencies are doing and then rewriting 
the laws in light of their administration, 
rather than reshaping and redirecting the 
administration of its laws. I am curtain 
there are many other legislative oversight 
mechanisms that will fulfill the Legisla­
ture's tk-aire that the laws be interpreted in 
accordance with its intent.

Though 1 believe those sections of the 
Building Authority Act relating to legisla­
tive concurrence in the Authority's projects 
ar.d approval of the leases by the presiding 
officers of each legislative house are inval­
id. I am of the opinion that the balance of 
the statute may stand Paragraph 31 of 
the Act evidences a broad legislative intent 
to that effect:

If any clause, sentence, paragraph, sec­
tion or p.tri of this acl shall be adjudged 
by any courl of competent jurisdiction to 
lie invalid, the judgment shall not affect, 
impair or invalidate the remainder there­
of, but shall lie confined in its ojieratinn 
to the clause, sentence, paragraph, section 
or part thereof directly involved in the 
controversy in which the judgment shall 
have been rendered.
as crucial, that is. that llic subject matter in­
volved a "basic policy ludgmenl." The opinion 
Is not so circumscribed However, even that 
standard does not differentiate tlas case. Here 
the Authority is iiiakmj; basic policy devisions 
with reaper! in where a slate governmental 
budy should be located, the adequacy of the 
facilities, and the costs involved Though these 
policy decisions are dillerenl from whether in­
cremental pricing should rpply to boiler (net, 
both the Avtliordy and F L M have been i-n- 
IriiM.-d with hisic Ji'-liry densmns within Ilieir 
respective siitisljntivc spheres
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I agree with the majority that the debt 
limitation clause, Art, VIII, 5 2, par. 3. has 
not been violated, although this is a close 
question because of the Slate's obligations 
under the leases.

I join in the judgment that the sale of the 
bonds in the principal amount of $135,000,- 
000 under the New Jersey Building Author­
ity Act, as modified, would not violate the 
New Jersey Constitution.

Justice CLIFFORD joins in this opinion.
CLIFFORD and SCHREIBER. JJ.. con­

curring in the result.
For affirmance—Chief Justice W1L- 

EN'TZ and Justices PASHMAN, CLIF­
FORD, SCHREIBER, HANDLER, POL- 
LOCK and O'HERN-6.

For reversal—None.
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Individually and on behalf of all similar­
ly situated owners and trainers of racing 
horses in the State of New Jersey, Plain- 
tiffa-Appellants,

v,
HORSEMEN'S BENEVOLENT AND 

PROTECTIVE ASSOCIATION, 
Defendant-Respondent.

Sujtremc Court of New Jersey. 
Argued March 9, 1982,
Decided July 27, 1982.

Owners of thoroughbred racehorses 
brought action challenging, as unconstitu­
tional special law, statutory designation of 
regional division of national nonprofit

horsemen's organization to receive percent­
age of purse money from thoroughbred 
horseracing in state. The Superior Court. 
Chancery Division, concluded that special 
law provisions of New Jersey Cinstitution 
had not been violated. Direct certification 
was granted, ar.d the Supreme Court, Pol­
lock, J„ held that: (1) interest of horscown- 
ere in winnings of their horses was suffi­
cient "additional private interest” to accord 
them standing; (2) participation of Attor­
ney General as amicus curiae adequately 
protected interests of state; (3) statutory 
distinction, because of national organiza­
tion's rules, in allocating benefits between 

' members and nonmembers of organization 
bore no rational relationship to any legiti­
mate public purpose; (4) to free statute 
from constitutional defects, organization's 
rules would lie required to yield to legisla­
tive purpose of aiding racing personnel; 
and (5) regional division's statutory advan­
tage, as recipient of funds, was not tanta­
mount lo unconstitutional “exclusive privi­
lege."

Modified and affirmed.

1. Constitutional Law =42(1)
Any slight additional private interest is 

sufficient to afford standing to private liti­
gants who raise issues of great public inter­
est, such as constitutional challenge to stat­
ute.
2. Constitutional law =42.3(2)

Interest of horseowners in winnings of 
their horses was sufficient "additional pri­
vate interest" to accord them standing to 
challenge, as unconstitutional special law, 
statutory designation of regional division of 
national nonprofit horsemen's organization 
to receive jicrcentagc of purse money from 
thoroughbred horseracing. N.J.S.A. 5:5-66, 
subds. b(l)(d), W2)(d>, 5:10-7; N.J.&A. 
ConsLArt. 4, § 7, pars. 7, 9(8).

See publication W ord s and Phrases 
for other judicial constructions and 
defin itions.

3. Constitutional Law =41
State is not required to lie named us 

defendant in every action challenging valid­
ity of statute. R. 4:28—1(a).

JORDAN v. HORSEMEN'S BENEV. & PROTECT. ASS'N N J. 103
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4. Constitutional Law <=14
In action challenging validity of stat­

ute, Attorney General must tie notified. R. 
4:28-4(a).
5. Constitutional law =44

Participation of Attorney General as 
amicus curiae adequately protected inter­
ests of state in action challenging, as uncon­
stitutional special law, statutory designa­
tion of regional division of nation! non­
profit horsemen's organization to receive 
percentage of purse money from thorough­
bred horseracing. N.J.S.A 5:5-66, 5:5-66. 
subds. b(l){d), b<2)(d). 5:10-7; N.J.S.A. 
Const-Art, 4, § 7, pars. 7, 9(8); R.4:2S-4(a).
6. Statutes = 6 6

Special legislation may be constitution­
al if enacted for valid purpose and in ac­
cordance with procedures required for spe­
cial legislation. N.J.S.A.Consl.Arl. 4, § 7, 
pars. 7-9; N.J.S A. 1:6-1 et seq.
7. Statutes = 68. 77(1)

Whether law is "special" or "general" 
depends on clas3 of persons affected by law. 
N.J.S A.Const.A.-l. 4, § 7, par. 7.

See pub lication  W ord s and Phrases 
for o ther judicia l constructions and 
definitions.

8. Statutes = 68, 77(1)
“General" legislation includes all those 

who should be included in class, but uncon­
stitutional "special” legislation excludes 
some who should be included in class. N.J. 
S.A.Const.Art. 4, § 7, par. 7.
9. Statutes =77(1)

Essence of unconstitutional “special" 
legislation is arbitrary exclusion of someone 
from class. N.J.S.A.C’onsl.Art. 4, § 7, par.

. 7.
10. Statutes = 68, 77(1)

In considering whether legislation is 
*T7. general" or “special,” the courl must de- 

l<!n,' ' nc purpose and subject matter of state 
utc, whether any persons are excluded who 
should be included, and w liethcr classificn- 

I ’pS&y,. Uon is reasonable, given pur|iose of statute. 
8S2S&  NJ.S A.Consl.Arl. 4, § 7. par. 7.

11. Constitutional Law- =48(1)
Statute is presumed to be constitution­

al and court should exercise sparingly the 
power to declare statute unconstitutional.
12. Statutes =77(1)

Purpose of constitutional prohibitions 
against special laws is to prevent abuse of 
legislative process by picking favorites. 
N J.S A.Const.Art. 4, § 7, pars 7, 9(8).
13. Slates =119

Direct benefit to national nonjirofil 
horsemen's organization by statutory desig­
nation of regional division to receive |wr- 
centage of jiurse money from thoroughbred 
horseracing in state would violate constitu­
tional prohibition against appropriation of 
monies for private association. N.J.S.A. 
5:5-66, 5:10-7; NJ.S.A.Const.Art. 8, § 3. 
par. 3.
14. Gaming = 3

Where object of statute designating re­
gional division of nonprofit horsemen's or­
ganization to receive percentage of |iurse 
money from thoroughbred horseracing in 
stale was to benefit all horsemen, if effect 
of statute, on account of organization's 
rules, was lo restrict benefits to organiza­
tion members in good standing but to re­
quire all horsemen, even those who were 
not members, to contribute to organiza­
tion's regional division, distinction in allo­
cating benefits between members and non- 
members of organization would licar no ra­
tional relationship to any legitimate public 
|)urjx>ve and statute would oc constitution­
ally defective. NJ.S.A. 5:5-66. 5:10 7; 
N J.S.A.Const.Art. 4, § 7, pars. 7. 9|X).
15. Canting = 3

Although statute designating regional 
division of nonjirofil horsemen's organiza­
tion to receive percentage of purse money 
from thoroughbred horseracing in slate 
would he constitutionally defective in its 
effect if as written, il restricted benefits to 
organization members in good standing but 
required all horsemen, including nonntcin- 
liers, to contribute to regional division, 
where slnlutc was reasonably susceptible lo 
constitutional construction and legislature 
would prefer that statute survive with up-
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ified expenditures were "appropriations," 
in the broad reuse, as used in the tide. 
Acts 1984, e. 41S, § 1 et seq.; Const. } 51.
5. Statutes >0111(1)

Constitution's requirement that amend­
ed statutes he reenacted and published at 
length is limited, by its own wording, to 
amendment, revision, extension or confer­
ring of existing statutes and if an enact­
ment is merely a suspension or modifica­
tion of existing statute, il does not fall 
within the requirement. Const § 51.
6. Statutes <2=111(1)

Budget bill’s reduction in annual sab 
ry increases for certain stale officers front 
those provided for in statutes did not con­
stitute a repeal or amendment subject to 
reenactment and publication requirements. 
Acts 1984, c. 418, 5 1 el seq.; KRS 15.755, 
18A.355, 64.055, G4 -IS0, G4.485, 446.085.
7. Statutes C=I41(1)

Appropriations bill purporting to trans­
fer money from agencies in which public 
ar.d private funds and private employee 
contributions were commingled was uncon­
stitutional because such transfers could not 
be termed suspensions or modifications of 
operation of statute exempt from reen­
actment and publication requirements; 
however, transfers of public funds were 
permissible. Acts 1984. c. 410, § 1 et seq ; 
KRS 45.253, 48.315; Const. §§ 15. 51.
8. Statutes <2=14 It 1 >

Budget bill which directed secretary of 
transportation to use road fund resources 
to meet rental payments to turnpike au­
thority and provided that capital construc­
tion and equipment purchases contingency 
fund be used to advance funds for certain 
projects was a change in operation of stat­
utes despite conflicts with existing statute 
and not subject to reenactment or publica­
tion requirements. KRS 40.760112). 45.770. 
143.090; Acts 1984. c. 418, § 1 et seq.; 
Const. § 51.
I . Ilou-.c D ill 471. Chapter 418 o f llic 1784 Acts 

hereinafter referred In as Itt) 474, or the budget

9. Statute* <2=141(1) • w -.;
Budget bill permitting school 

to rent textbooks and imposing » rniakr*^ 
six-year period on use of textbooks wa< % • 
valid suspension or modification of eritUer 
statute under General Assembly's 
authority and not subject to reenactrrt-t w 
publication requirements. Acts 19it_ c 
410, § I et seq.; c. 418, § 1 et seqq £j j  
45.760(121, 45.770, 143 090, 446.035.
10. Statutes 0=141(1)

Budget bill imposing certain cor.d-.ii, 
on payments for county jail medical tnvr* 
contracts was properly the subject c,f ls 
appropriation and was germane to the L2 
and, thus, not subject to reenactment to) 
publication requirements. Acts 19U. t 
410. § 1 et seq.; c. 418. § 1 et seq; i;w 
441.045, 446.085; Const. § 51.

Robert L. Chenoweth, Sp. Asst.
Gen., Bryan, Fogle & Chenoweth. K. Gai 
Leeco. Asst. Attvs. Gen., Frankfort, h r »*. 
pellant.

J. Michael Noyes, Gen. Counsel, Offo td 
the Governor, Frankfort, A. Wallace Gnf 
ton, Jr., Sheryl G, Snyder. Virginia H 
Snell, Wyatt, Tarrant & Combs, l-outsvjkr. 
for appellees; Lee Sisney, Charlea Wick 
liffe, Finance and Admin. Cabinet, Fran) 
fort, Henry Watson, III, Cynihiisi. af 
counsel.

STEPHENS, Chief Justice.
The basic issue we address is to «tai 

extent, if any, the General Assembly of d» 
Commonwealth may. in adopting a bulgrt 
bill an i. I on the financial condiuao of 
the ( -i mo wealth provide therein for IV 
redu nination and transfer of
propr ds, and for all practical |cr
poses, provide as u result thereof, that tl» 
effect' ness of certain existing statu:/* • 
temporarily modified.

B A C K G R O U N D

At its re  ular session in 1984. the (w f- 
al Assenibi 1 ssed a biennial t-utr'-'

bill

♦
COM. EX REL. ARMSTRONG v. COLLINS Ky. 439

Utal. It)r.. 70S S W Jd 417
document appropriated the revenue cials in the Executive branch nf govern- 

 ..................................... inent from transferring funds from certaintye Commonwealth and determined 
- y r  that revenue would be expended for 
* si* c;*ra'.ion, maintenance and support of 
‘ ^  three branches of stale government 
t . i  the myriad of ancillary stale agencies 
j .,1 jp,grans* This document, included a 

in appropriations for various sal- 
..■•-■rvaees and transfers of funds from 

.v » 4‘ trjfI and aKency accounts to the 
£,-<ra! Fund to cover central administrn- 
j.,, .x;«-r,.-es.

• JJ.t.on. at the same session the Gen- 
\.->r..bly jiassed corollary legis.ation * 

c . r . f c r r e d  upon the General Assem- 
v'. authority to provide, in a budget 

f--r the suspension or modifies .ion of 
ti» .;-ra:;on of an existing statute if the 
> -m i Assembly found that such action is 
c-;. rt-i by the financial condition of state
, rr.cr.t-

I'ROCEDCRAL history  
78- aj;-vllant. Attorney General of the

0, -  - r.w i-alth, on June 6, 1984 filed a
- for declaratory judgment in the

1 . C i r c u i t  Court challenging the con- 
i\.‘..:.-r.a' validity of those legislative 
* - j ' Basically, the petition claimed that

* dilative enactments violated the pre- 
«rr;'„ -r.s of Section 51 of the Kentucky 
fty.-t.-.uuon. both as to the germaneness of 
tv  tt.vs of the acts and as to the failure to 
f : »  the procedural requirement of Sec- 
t r  7: fur the enactment and publication 
11 ur.i-r.drr.enls to existing law. A tempo- 
nrj rrstraining order was entered by the 
tral judge which prevented various offi-
X TV > ;« ,(,c provisions o f the statutes under 
* " 1 . 1 *.,!! be more fu lly drscrtbed In Ihe appro- 
f  -t.t pans of this op im r,-.

I  V u ic  8,11 774. Chap r 410 of the 1984 Acts 
l-rr."a lte r referred 10 .s SB 294 or KRS 446.-

*• 7‘„ n .-u u , ,n ■ J in his o ffic ia l capisci- 
Hr rrv.gncd the po ;lion ol Secretary of Ihe 
- ' r  ar.c Adtnm islra lion Cabinet, and Ihe 
" r- r of Kentucky has appointed Gordon C. 
• ’  that office

dcwr.p.iion of trust and apiiicy funds, 
4. p, IS. el teq

designated trust and agency funds* and 
other sp-cial accounts to the general oper­
ating fund of the Commonwealth, Follow­
ing normal briefing and arguments, the 
trial court entered its findings of fact, con­
clusions of law and declaratory judgment, 
A notice of appeal was timely filed by the 
Attorney General and upon appropriate mte 
tion, and for obvious reasons, we transfer 
red the appeal directly to  this Court.

DECISION OF THE TRIAL COL'RT 
In rejecting the contentions of the Attor­

ney General in the main, the trial court 
declared that the General Assembly bus, 
under Ky. Const Secs. 15 and 51, the au­
thority to "suspend existing laws in a bud­
get bill if the provision is germane to the 
broad subject of appropriations." It fur­
ther declared that the procedural require­
ments of Kv Const. See. 51 were not appli­
cable to the challenged statutes because 
they only effected a "suspension" of exist­
ing statutes and were not an "express nr 
implied repeal" of existing statutes.

The trial court also upheld the General 
Assembly’s authority to suspend previously 
authorized salaries, trust and agency 
funds.* It declared certain transfers of 
funds invalid because they accomplished 
more than "the mere suspension of existing 
statutory provisions" and because they 
were not "germane" 10 appropriations 
within the aegis of Kentucky Constitution 
Section 51.* The former ruling is before us 
on appeal, the latter is not.
6. Specifically the (rial coun  approved the trans­

fer o f funds in Ihe following areas: Board uf 
Elections: Kentucky Development Finance Au 
Ihorily; University of Kentucky: Banking ,ind 
Securities: Fish and Wildlife Resources: Road 
Fund. Capital Construction o f Road Fund: I du- 
cation and Humanities; l/xal Jail Supputl 
(medical contracts).

7. Those declared invalid w- re: Unified prowm- 
lorial system, only insofar as 11 provides lhal a 
county or a circuit -.-ill receive funds propor­
tional lo the stale's total criminal case lu.nl. 
Auditor uf Public Accounts, only 1 rool.u as ,t 
imposes additional duties on the Auditor. Lot 
recliuus, on!., insofar as il cte.i!csa sthctoc lor

&
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CONTENTIONS '*F THE PARTIES
The appellant urges us lo reverse the 

trial court because of wluil ’>e maintains is 
an erroneous anti ‘'cryptic analysis" by the 
trial court of Sections 51 anil 15 of the 
Kentucky Constitution. In essence, appel­
lant argues that the titles to the two acts in 
question do not pass Section 5l’s constitu­
tional requirement that the content of the 
act be germane to the title thereof. The 
Attorney General also urges us to declare 
as error the ruling lhal the procedural re­
quirement uf Section 51 does not apply to a 
"suspension" nf existing statutes. Fur* 
llier, appellant argues the trial court erro 
neouslv concluded that Section 15 of the 
Kenti 'ky Constitution permitted the statu­
tory suspension and modification contained 
in HD -J74. Finally, it is argued that the 
trial court erroneously applied the ”ger- 
manencss" test of Section 51 to the various 
provisions of the acts in question.

THE CHALLENGED STATUTES
SB 291 provides as follows:

“!!) Nothing in a budget b ill adopted 
by the general assembly shall be con­
strued to effect a repeal or amendment 
in the Kentucky R a ised  Statutes, and 
if any repeal or amendment appears to 
be effected in any of the Kentucky Re­
vised Statutes, it shall be disregarded, 
shall be null and void, and the law as it 
existed prior to the effective date nf the 
budget bi!' hall be given full force and 
effect.

“(21 Notwithstanding the provisions of 
subsection (1 ) of this section the general 
assembly may provide in a budget b ill 
fo r  the suspension or modification o f 
the operation o f a statute if the general 
assembly finds that the financial condi­
tion of suite government requires such 
suspension or modification. Such sus­
pension or modification shall not extend 
beyond the duration cf the budget bill." 
(emphasis added).
investigating and reporting on community an*1 
private corporate ava ilab ility o f correctional 
service*. Department o f Social Services, only 
insofar as it exempts certain personnel from

It is clear from the plain language of theft-' 
statute that in Section (II the Ceneral 
sembly deprives itself of the legal authori-*- 
ty to repeat or amend, through the devic* ' 
o l a budget bill, any other existing 1»*5” ' 
appearing in the Kentucky Revised Sty. 
utes. However, in Section 121, the General 
Assembly gives itself the power to i t , . 
p a id  or modify the operation of any jut- * 
ute, hut only if the financial condition of 
slate government so requires. The dura- 
lion of such suspension is limited to the 
Jurati-m of the budget.

The General Assembly has. by Ibis sty. 
ute. drawn a line between its power in the 
budget bill to suspend or modify existing 
sUitutes, as opposed to repealing or amend­
ing existing statutes. It cannot repeal or 
amend, but it can suspend or modify exist- 
ing statutes through the provisions of i 
budget bill.

Armed with this legislation, the General 
Assembly, in its bienr.ial budget bill for the 
years 1981-1960, exercised this authority - 
by drafting items relating to the reduction 
of increases in stale officials’ sahries. 
items providing for the transfer of monies 
from agencies and special funds to the 
stales' general fund and items qualifying 
fund3 for resource recovery road projects, 
school books, and local jail support.

It is our role to determine if SB 291 may 
constitutionally permit the General Assem­
bly to suspend or modify the operation of 
existing statutes; if the answer is in the 
affirmative, to further determine if both 
SB 29-1 and the budget Dill comply with Ihe 
requirements of the title section of Ken­
tucky Constitution Section 51. If the an­
swer to the second inquiry is in the affirm­
ative we must, finally, examine each coo- 
tested "modification o.- suspension" con­
tained in the budget t'M to determine if 
such actually constit s a repeal or 
amendment, or if each is orly a modifica­
tion or suspension within the purview ol 
SB 294(2) and of the re-enactment ond pub-
u la ry  ceilings and imposes a lim it on adminis­
trative costs: Transportation Cabinet, only inso­
fa r as il places a ceiling on the number oI lull 
lim e positions in the Transportation Cabioet.

COM. EX REI- ARMSTRONG *. COLLINS Ky. M l
c i i i » . k t . .k u s w -M «>?

[-•alum section of Kentucky Constitution 
S.<uon 51.
OOKS THE GENERAL ASSEMBLY 

ilVVE THE I’ >\VEU IN THE HUD- 
(JET IHLL TO SUSPEND OR MODI- 
KY EXISTING STATUTORY LAW?

II) As stated. SB 294, while denying 
.1 ,, power of the General Assembly to re- 
•vil or amend existing statutory law 
•r rough the device of a budget hill, dill 
-.bed au'horize liial legislative body tu 
; r.wide in a budget bill for the suspension 
., ,publication of the operation of a stat- 

No matter how one slices it, the 
general Assembly is permitted through the 
reduction or elimination of nn aupropria- 
»j,,n to effectively eliminate the efficacy of 
, spuing statutes, subject only to the find- 
.-g of a financial emergency and further 
•ihji-ci to the lime limitation of the budget­
ary period.

We believe that this statutory scheme is 
a rly within the constitutional powers of 
General Assembly.

It is clear that the power of the dollar— 
the raising and expenditure of the money 
• ■■rosary to operate slate government—is 
«  which is within the authority of the 
I, g:<l:il;ve branch of government. The 
('•institution of the Commonwealth so 
■talcs and we have so stated. Kentucky 
Constitution Section 230, is as follows: 

"No money shall be drawn from the State 
Treasury, except in pursuance of appro­
priations made by law.”

The purpose of this section is to prevent 
the expenditure of the state’s money with- 
oat the consent of the General Assembly. 
I'erguson v. Oates, Kv., 314 S.\V.2d 518 
11958), As we said in Legislative Research 
Commission p. Drown, Ky., 6G4 S.W.2d 
997 II9S4),

"The budget, which provides tho revenue 
(or the Commonwealth and which deter­
mines how that revenue shall be spent, is 
fundamentally a legislative matter—  
Ky. Const. Sec. 49-50 empowers the Gen­
eral Assembly to contract debts; and Ky. 
Const. Sec. 53 empowers the General As­
sembly to provide for investigations into

the accounts nf the Treasurer and Audi 
lor of Public Accounts.
.. lu i ward, the f in a l action on the 

enactment or ndnp'ioit o f  tlie budget is 
ii legislative matter. It is, nf course, Un­
duly of the Governor ,. lo carry out 
and to implement the budget whirl* i- 
passcil hy Ihe General Assembly Ky 
Const. Sec. 61" Id at 925. (cmphn'i 
added).

In Drown, we approved a legislatively man­
dated budget reduction plan applicable in 
all three branches nf state government, the 
operation of which was triggered when a 
state revenue shortfall occurred.

Also in llrou n we declared uivalid a stat­
utory provision lhal required the budget be 
submitted as a resolution, as opposed to 
th • mandate of Kentucky Constitution Bee- 
lion S3 that it be presented as a bill. Sig­
nificant to tlie issue in the case sub judier. 
we declared 

1 When the budget is enacted as a bill, 
the provisions thereof could repeal ir is '-  
ing statutes. D ill i f  the budget doe 
umcnt is introduced in the form  n f a 
resolution, it can not have the effect o f  
repealing any existing statutes. ” Id. al 
p. 927. (emphasis added).

We thus twice staled that a budget hill 
could be used to repeal existing statutes.

Our statement there should not come as 
any surprise when one considers our previ­
ous decisions. In Mattingly v. Kirtlcy, 235 
Ky. 795. 149 S.W.2d 521 11911), a statute 
enacted in 1920 established a State Board 
of Athletic Control and authorized a
55,000.00 appropriation for U e Board’s op­
erating expenses That amount was not 
changed hy a repeal of or an amendment to 
the statute. In the 1940 Budget Act, the 
appropriation to llic Board was increased 
to 56,500.00. A suit was then filed seeking 
a determination of which amount was prop­
er. The Court of Appeals gave effect to 
the "last word" of the General Assembly 
as expressed by the 1940 increased appro­
priation and permitted an amendment of 
the 1920 bill by the 1910 Budget Art. id. 
at 523. Mattingly stands for the propose
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tion lhal—t il Ihe very least —Ihe General 
Assembly may appropriate funds in a Bud­
get hill in amounts that arc different from 
those in previously enacted statutes. In­
terestingly enough, in lhal case the court 
did not attach any conditions such ns emer­
gency, etc., to tlie ninendmcnt permitted. 
In Commonwealth ex rel. Meredith, A ttor­
ney General r. Johnson, 2l)U Ky. 288, ICG 
S.W.2d 409, 41-1 (19-12) the questioned bud­
get bill permitted the Governor the "widest 
discretion" to expend and to transfer mon­
ey from one fund to another, upon the 
finding by him that an emergency existed 
for which public money should be spent. 
The court said.

"lo  hold that the state government could 
not lake the precaution of anticipating 
such miscellaneous items [as an emer­
gency] would be to retard the progress 
and operation of public affairs." Id.

In Johnson, the court declared that a bud­
get bili could allow not only the transfer of 
funds from special accounts but also that 
selfsame bill would properly authorize the 
unappropriated and unbudgeted expendi­
ture of funds, if an emergency (or other 
miscellaneous items) were found.

If it is proper for the General Assembly 
to delegate to the Governor the power, in a 
budget bill, to transfer funds and to spend 
them for unbudgeted items, why is il not, a 
fortiori, proper for the General Assembly, 
in the limited circumstances of an emergen­
cy financial situation o l state government, 
to transfer funds and to suspend crd modi­
fy the operation of a statute? We think 
the question answers itself.

The United Stales Supreme Court 
agrees. In United States v. Wilt, 4-19 U.S. 
200, 101 S.Ct. 471, 06 L.Ed.2d 392 (1980), 
our highest ccurt specifically held that the 
United States Congress could modify statu­
tory law in an appropriation bill. In an 
unanimous opinion, the Court quoting 
United States v. Dickerson, 310 U.S. 654, 
555, 50 S.Ct. 1034, 1035, f  L.Ed, 135G 
(1940) said:

"[W]hen Congress desires to suspend or 
repeal a statute in force, '[t]here can be 
no doubt that . . .  it could accomplish ils

purpose by an amendment to an appro/? 
priation bill . . . " ’ hi. at 222, 101 SCt. 
nt 484.
At this point, il is necessary to remember 

that the questioned statute Si! 294—by 
own terms—denied the General Assembly 
the power to repeal or amend an existing 
law. It permitted only suspension or 
modification.

It may well be argued, that if the Gener­
al Assembly has the constitutional power 
to repeal or amend existing statutes in i 
budget bill, it should have the power to 
suspend or modify such statutes in LSat 
selfsame budget bill. This conclusion ii 
su| ported by logic, and it is also supported 
by law

Kentucky Constitution Section 15, is u  
follows:

"Laws to be suspended only by General 
Assembly. No power to suspend law* 
shall he exercised unless by the General 
Assembly or its authority "

There have been a minimal number of 
cases interpreting this section. In Loir. 
lare v. Commonwealth. 285 Ky. 320, 147 
S.W.2d 1029 (1941), a statute authorizing i, 
court to probate the sentence of a pcrsn. 
convicted of a crime was held to be i, 
constitutionally valid "suspension" of th 
criminal statute. We said:

"The legislature makes the laws that do 
clare what are criminal offenses ana do 
fine the processes by which these law* 
arc enforced. Having the power to 
make, it has the power to modify aad 
provide for abatement or suspension. 
Id. at 1034,
"(TJlhe power in the legislature to autho­
rize the courts to suspend those laws u 
in the logically implied affirmation 
contained in Section IS o f the Constitu­
tion o f  Kentucky " Id (emphifi*
added).
It is beyond cavil that the General As­

sembly can suspend -lie operation of stat­
utes. Moreover, under Lovelace, the Gen­
eral Assembly delegated that authority to 
the Courts. See also, Gering u Brown

COM. EX R E L  Alt.MSTItONG v. COL1.1XS Ky. .J.J3
, C I l f d i . K ) . ,

p.;el Corporation, Ky., 39G S.W.2d 332 
llrooh

Because of the General Assembly's ex­
clusive authority with respect lo public 
fur.vls and the budget, we have no problem 
L- deciding that Ky. Const Sec. 15 applies 
te -ututes which c. n lie affected by the 
budget bill of the Commonwealth. The 
G-r.tral Assembly is mandated to operate 
■ft financial offices of the Commonwealth 
.-.irr a talanced budget. If revenues be- 
.-"c inadequate, the General Assembly 
-u.-t be empowered to u:c adequate do- 
, to balance the budget. Provisions in 

Midget document which effectively sus- 
ar.d modify existing statutes which 

carry financial implication certainly are 
f,.-.i-ter,i with those duties and responsi- 
t „.-iS

Vie ),a'-'e reiterated the proposition that 
tie General Assembly may constitutionally 
r, ;-al or amend existing statutes by the 
:,rr.s of a budget bill, so long as said bill 
-  rplies with Kv. Const Sec. 51. We have 
. - :  r.a.-iz-d the obvious, tic, that the Gen- 
,ra. Assembly m-.y also suspend or modi­
's -vuting statutes in a budget bill. Since, 

:,r paragraph (1) of SB 294, the General 
t.-emblv denied itse lf the power to repeal 
• r „d and further said in paragraph (2| 
v-.reuf it g-antcd (nr recognized) in itself 
:.‘.r lower to suspend or modify existing 
i litotes, we must, perforce, examine the 
vacationed provisions of the budget bill and 
Zi '.ermine whether they are only suspen­
s e s  or modifications, aad therefore, prop­
er under the General Assembly’s self-itn- 
p-ed limitation. Prior to that, however, 
» ' must address appellant’s argument that 
t-.ih challenged acts violate Section 51 of 
tie Kentucky Constitution.

iHt THE TITLES OF SB 294 AND IIB 474 
COMPORT WITH THE MANDATE 
OF KENTUCKY CONSTITUTION. 
SECTION 51?

Kentucky Constitution Section 51 is as 
follows:

"No law enacted by the General Assem­
bly shall relate to more than one subject, 
»nd that shall be expressed in the title,

Tut S WJJ 4)7
and no law shall be revised, amended, or 
the provisions thereof extended or con­
ferred hy reference to its title unly, but 
so much tiiereof as is revised, amended, 
extended or conferred, shall he re-enact­
ed and published at length".
There are two proscriptions contained in 

this oft-litigated section. One directs that 
an act of the Genera! Assembly shall only 
relate to one subject and requires that the 
subject shall be expressed in the title of the 
act. The other directs that no existing law 
shall be revised, amended, or its provisions 
conferred or extended by referring to its 
title only, but rather when such 3clion is 
intended, the law is required to be re-enact­
ed al length. Appellant attacks HB 474 
and Sb 294 with respect to the first pro­
scription of Section 51 and HB 474 with 
respect to the second.

(A) DO THE TITLES TO SB 294 AND 
llll 174 PROPERLY DESCRIBE THE 

SUBJECT OF THOSE ACTS.
Ky. Const. Sec. 51 has always been lib­

erally construed, with all doubts being re­
solved in favor of the validity of the legisla­
tive action, The purpose of the section is 
said to be to prevent the enactment of 
"surreptitious" legislation. Bowman r. 
Ilam lclt, 159 Ky. 184, 166 S.V,’. 100S 
(1914); Dawson t>. Commoniecnllh De­
partment o f  Transportation, Ky., 622 
S.W.2d 212 (1981). The framers of the 
Constitution intended to prevent surprise 
and fraud upon the members of the Gener­
al Assembly and other interested parties, 
thus preventing the practice of "log roll­
ing". Commonwealth ex rel. Meredith v. 
Johnson, 292 Ky. 288, 166 S.W,2d 409. 411 
(1942).

12) The title need only furnish general 
notification of the general subject in the 
act If the title furnishes a "clue" to the 
act's contents, it passes constitutional mus­
ter. Talbott t>. Laffoon, 257 Ky. 773, 79
S.W.2d 244 (1935).

"Section 51 of our Constitution . . .  was 
to prevent the evil that had grown up of 
legislating in one act upon ns many dis-
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linct and wholly disconnected subjects as 
the legislative body saw fit. Without any 
indication in tho title of tho net as to
what ils contents might ho  (Prior lo
its adn|itionj (i]t was then competent for 
the [legislature to legislate upon n multi­
plicity of unrelated subjects which were 
neither remotely germane to. or in any 
wise connected with, the one or ones 
named in the title .. (Ijo circumvent 
such deceptive practices resulting/ in de­
ceitful, selfish, nnd other baleful conse­
quences, the provision nos inserted in 
the Constitution." Id. at 24G (emphasis 
added).
131 Do the challenged titles provide the 

reader a clue as to the contents of the act? 
Ilo the acts perpetrate a fraud? Did the 
General Assembly in providing a title to 
the acts and placing it in juxtaposition with 
the content of the acts effect something 
deceitful, selfish or baleful? We think not. 

The challenged Sfl 291 title is as follows: 
"AN ACT relating to the relationship of 
the budget bill to the Kentucky Revised 
Statutes, and declaring an emergency." 
The challenged two paragraphs of SB 

291 limit the General Assembly's right lo 
repeal or amend in a budget bill but per­
mit the suspension or modification of 
such existing statutes, but only in the 
event that the financial conditions of the 
state mandate emergency action. The sub­
stance of the act thus permits suspension 
or modification of Kentucky Revised Stat­
utes hy a budget bill. The act expresses 
the relationship of a budget bill to all exist­
ing statutory law—which is primarily what 
the title says it does. The "germaneness" 
argument here is little short of specious.

(1) The title of HB 174, the biennial 
budget bill, is as follows:

"AN ACT relating to appropriations for 
the operation, maintenance, supnort, and 
functioning of the government of the 
Co: monwealth of Kentucky and its vari­
ous officers, cabinets, departments, 
boards, commissions, institutions, subdi­
visions, agencies, and other state sup­
ported activities."
The various contested provisions of HB 

174, provide for the transfer of funds from

■ s  -t,.
various trust and agency accounts 
general fund of the Commonwcili^ ' ^ 5  
also provide for the reduction of n :r  
made in vurious officers' salaries. The 
to the acl refers lo "appropriation” for qZ' 
operation, etc., nf state government. Crj. 
lainly, the title docs not tell the 
lhal—in the voluminous act—the G*r*r^ 
Assembly has authorized tlie reduetrea Q 
salary increases and the transfer of lrz»s 
and agency funds. However, under Uc 
case law cited above all that is necessarj « 
that the act give a "clue" as to its cottr-j 
and that the act be not deceitful, selfeh or 
result in "baleful" consequences.

HR 174 is a budget—a biennial budget- 
directing the expenditure of literally t j  
lions of dollars to be used in the operxvas 
of suite government. The provision! tire* 
of that suspend or modify the cxpeni:_t 
of monies in the event of a finanriil p ri. 
lern are clearly appropriations, in the tnad 
sense Appropriation of the people's new 
ey is the exclusive responsibility of tu  
General Assembly, including the toiler u, 
suspend or modify such appropriation c» 
der emergency financial circumstance 
Moreover, such modification or 'us|nni<a 
is obviously part of the whole frnn.rnnri 
of the budget, and no one could po«:b!; I* 
deceived by the inclusion of such prmi 
sions. The fact that the title tells the m i  
er that the act is an appropriation te r thr 
funding of slate government clearly ilrrti 
one to the fact that the act drab with 
"appropriations" including pateiM* 
changes. No person could claim to km  
been misled hy the title of HB 474 Ntiim 
the content of the act sets a courvr d  
action when the financial condition of t>» 
Commonwealth deteriorates. We brim  
that the title of HB 474 clearly coir.;.!n 
with Ky Const Sec, 51.
(ID DO TIIK CHALLENGED PORTION* 

OK IIB 474 COMPORT WITH TI'.F 
PROVISION OK KENTUCKY < l»  
STITtlTION, SECTION 51 THAT U 
QUIRES AMENDMENT OK ST*3; 
UTES TO BE DONE AT I.ENGTtf 

151 This second part of Sects n M r- r 
nearly so often litigated as tl.e >

COM. EX RKI- ARMSTRONG v. COLLINS Ky. .J.l ',
4 Cllrak. K)..

— udiim. The purpose uf this section 
^  jwrhaps best explained by one of the 
Iftsnrf

*-\c members of the General Assembly 
not I  now what they were voting for 

Krif the time, and this section . . .  pro­
m ts when an acl is amended .. shall 

-u  out in full, so every man will
• -.brs'-uid what it is when voting on it. 
t -J the people will know what change 
•at t«-en made when they see iL"

ny. Chairman o f the Legislative 
( --.•’iithe. Col lime J. p J1791. Debates 
_ • I'onsrilutional Convention.

y, iiiurt said, in Hoard o f Fenitrn- 
„ ( inoihisswners r  Spencer, 159 Ky.

w. ioi7 (ism.
•'An a any person, lawyer or layman, 
u„ - up an act of the Legislature, to 
rts! ar.d understand what changes have 
•r-r. made in an old law, he ought to
• before him in the act lhal he is 

! tut the whole of the law as il ap-
j -  when amended or r e ’iscd by the 

.. .  „,•! " Id. at 1024
part of Section 51 may be described 

>i re-enactment and publication re- 
V-.'rrucnl of lhal section. As stated, its 

. j-.i-jii is limited by its own wording in 
tr#r.d:neni. revision, extension or confer- 
r.-j •■! wilting statutes. Ils purpose ia to 
jm rni deceitful practices and to provide
f.2 jr.il easily accessible information to 
kr.siatnrs and to the public when the Gen- 
rxl Assembly is so effecting existing law,

If » challenged statutory enactment falls 
• the proscribed activities, as opposed 
'- “<reiv being suspensory in nature, it is 
ii x:,.e of this second part of Section 51. 
!' :s however, merely a suspension or 
ri ri fixation, it is not violative thereof. 
?•* •..-r.»- restriction appears in SB 294(2), 
* 1 ••■■!. the General Assembly restricted 

the same limitation of Ky. Const.
are el
f T V , atc ax (cillowx: KRS 15 755 {Common 
* “  Uteincvxl. KRS 15.765 {County A 1 1 i r  

KHS IS , J55 (Stale Employees), KRS 
*• ' I t  il m i : Clef Vs); KRS 6-V4PI) ( I Relive

* 'r-.C r Officers— Guvernor, L ie tiicnan i Cuv

jMSWJJen
We now proceed to examine the dial- 

l.ingcd statutory provisions that arc before 
us on this appeal to determine if they re­
peal or amend existing statutes or if they 
merely suspend or modify existing statutes 
and are therefore valid.

DO THE CHALLENGED STATUTES 
CONSTITUTE A REPEAL OH 
AMENDMENT TO EXISTING STVT- 
UTES SO AS TO BE VIOLATIVE OK 
SECTION I OK SB 291?

I STATE OFFICERS' SALARIES
(G) HB 474, the budget document, in 

Part VII thereof provides in essence that if 
the financial condition of the state deterio­
rates certain salary increases of specific 
state officers were to be reduced,* The bill 
then pro' ad for annual increases which 
are less than are provided for in the partic­
ular cited statutes. Such leduction is tem­
porary only, expiring at the end of the 
biennium The trial court upheld this ac­
tion saying that the General Assembly " . . .  
has the authority to suspend previously 
authorized salaries in a budget bill, a sub­
ject clearly germane to appropriations." 
We agree.

In Mattingly, we upheld a budget appro­
priation that "repealed” prior statutory au­
thorization for the Athletic Board of Con­
trol. See also, State ez rel. McLeod r. 
Milts, 256 S.C. 21, ISO S.E.2d 638 (1971). 
As we view this statute, the General As­
sembly has—as a premise for its action- 
cited the shaky financial condition of the 
Commonwealth. It has exercised its dis­
cretion—nay. it has performed ils constitu­
tional obligation—that of operating the 
Commonwealth within a balanced budget, 
by reducing expenditures in areas which it 
fell were proper. It has exercised proper 
legislative discretion and judgment. Il has 
not repealed or amended the existing sala­
ry statutes, it has simply temporarily sus-
ernor, A lto rne i General, Superintendent o f Pub
lie In'-tepction. Commissioner o f Acrieulturc.
SecTCIar. o f Slate. Audour o f Public Aeeounlx.
C lerk of Supreme Court): and KRS 64.-t.x5 t fu v
tie rs and Judges of Ihe Court o f Justice).


