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POLICY IMPACTS OF MEDICAID/GRM RATE SETTING

By statute, rate setting for Medicaid/GRM for facilities is
independent from other functions and payment methodologies for

services within the Medical Assistance programs. The program on
policy decisions made within Medical Assistance must be made
around accommodating the 1independent rate setting function. The

Department of Health and Social Services, not the Medicaid Rate
Commission, 1is charged with securing funding for both activities.
The Medicaid Rate Commission®s only statutory obligation 1is to
consider the appropriation and available federal revenues. The
Medicaid Rate Commission is not a part of any policy development
or formulation within the Division of Medical Assistance nor are
they accountable to any entity as to the ; .ipact of policy making
on rate setting.

The modelused in the state -f Alaska iswithout ©precedence.
Normallypayment systems reflect overriding state policy as to
what and how services are to be delivered to the populations
covered under state programs. By statute, these functions were
separated in Alaska.

From a policy formulation health care delivery standpoint, the
rate secting system results in several conditions which 1influence
health care delivery system in Alaska.

1. Increasing the number of long term care beds and new
facilities which 1is pushing occupancy down to 80%.

2. Marketing of Medicaid patients in long term care by
providing veryattractive physical plants. Plans have

been reported to the staff at the Medicaid Rate
Commission including possibility of health spas and
wine and beer served in the long term care cafeteria.

3. Lack of interest in providing services to Medicare
patients. This 1is evident by voluntary decertification
for Medicare services and several facilities which have
skilled services but have elected not to be Medicare
certified.

4. Discouraging alternative uses of empty beds in long
term cure facilities as it would potentially reduce the
payment rate from Medicaid.

5. Any policy changes 1in health care funding 1is evidenced
in appropriations either with marginal increases or
decreases must be handled through restriction or

reduction of services to the recipients of Medicaid and
GRM no impact can be made 1in definitions of reasonable
payment to health care facilities.



The .increasing bed capacity and the self-adjusting
rates to pay for empty beds over a two year period of
time, 1is creating a condition wherein regulations on
admissions to long term care may becc~e more
restrictive. The scenario will ultimately res It in a
smaller and smaller number of recipients being served
with same dollars being paid to facilities.

The state"s payment methodology is coming under
continued scrutiny by the federal government.
Currently, the state 1is involved in long negotiations
about whether we are in compliance with federal
requirements. Noncompliar.ee will result 1in loss of
federal funds and further restrict \ mmservices to the
recipients since there is no way tv. ffect a reduced
payment rate to comply with federal la..
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EXHIBIT 3

ACUTE CARE LONG TERM CARE
Charges 1988
to Cost Occupancy Rate Occupancy
Petersburg 59.9% 13.5% 282 .51 72 4% *
Cordova 63.9% 12.2% 271.32 51.7% *
S. Peninsula 65.8% 45.1% 233.37 89.3% *
Wrangell 73.7% 15.8% 188.66 98.9%
Norton Sound 84.9% 33 .5% 193.18 95. 0%
Ketchikan 103.7% 32 .0% 198.49 86.9%
Kodiak 111.0% 37.6% 203.88 35. 1%

New facilities since 1985



EXHIBIT 4

MEDICAID RATE COMMISSION

LONG TERM CARE CO-LOCATED FACILITIES COST COMPARISONS

PER LONG TERM CARE DAY

CLASSIFICATION

United States
6-29 beds
25-99 oeos
50-99 beds
100-199 beds
200-299 beds
300-399 beds
900-999 beds
500+ oeds

Alaska

New England

Mia Atlantic

South Atlantic

East Northceritral

East Southcentral

West Northcentral

West Southcentral

Mountain

Pacific

Data Source: Hospital
American Hospital Association

HOURS PAID

1982 1985

9.97 9.39
9.72 9.66
9.53 9.97
9.09 9. 17
9.18 9.15
9.28 9.27
9.79 9. 19
6.06 9.39
9.96 5.05
9.09 5.30
9.98 3.83
9.58 9.73
9.62 9.63
9.92 9.59
9.92 9.00
3.99 9.20
9.65 3.88
9.28 9.18
5.60 9.13
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Representative

Frank Sutton
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Sitka

Outpatient Facilities
Representative

Avis Hayden

Alaska Treatment Center

Anchorage

Executivu Director
Harlan R. Knudson

319 Seward St., Juneau, Alaska 99801 +« (907) 586-1790

REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

February 23, 1988

Representative Fran Ulmer

P.O.
Capitol,
Juneau,

Bax V
Rocsn 102
Ak 99811

Dear Representative Ulmer:

and lcng term health facilities,
HB 348,

the designee of the Commissioner of Health and Social
licensed physician;

The Health Association of Alaska, representing acute care hospitals
respectfully asks that you vote "no"™ on
revanping the membership of the State Medicaid Rate Commission.

Currently the Ccmnission has the CEO of a licensed health facility;
Services; a

a certified public accountant, and a person

representing consumers.

represented by one person,
CPA would be dropped.
designees from the Commissioners of Administration;
Services,

the

costs impacting the budget,

Under HB 348, the health facility CEO and the physician would be
representing health care providers, and the
The Camiission would then be ccsiprised of the
Health and Social
and frcm the Office of Budget; and Management. Three (3) of

five (5) members would be state employees.

the rate process becomes a method to control
rather than a vehicle to objectively

Under this makeup,

evaluate and establish a fair rate of payment to health facilities for
services rendered to Medicaid and General Relief Medical beneficiaries.

Harlan & . Knudson
/e Director
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LEGISLATIVE AFFAIRS AGENOT

LEGISLATIVE REFERENCE LIBRARY
May, 1988

Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes
have not been left in the files. i

Mary Van Nimwegen
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUWM January 22, 1988

SUBJECT: Sectional analysis of HB 353
(Repurchase of retirement coverage)

TO: Representative Frau Ulmer

FROM: Teresa B. Cramer
Legislative Counsel

You have requested a sectional analysis of the above de—
scribed bill.

As a preliminary matter, | must advise you that a sectional
analysis or summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself
is the best statement of its contents.

Secs. 1 and 2 permit a former member of the Teachers®
Retirement System (TRS) who received a total refund of the
contributions the member made to TRS b~ ;ause of a federal
tax levy or a levy under AS 09.38.065 to pay back the amount
levied against to TRS. The repayment has the effect of
reinstating the former member®s rights to retirement
benefits. Under AS 09.38, contributions to the Teachers”
Retirement System and the Public Employees®™ Retirement
System are exempt from a creditor®s efforts to levy against
them. Under AS 09.38.065, that general exemption from
creditors does not apply to certain kinds of debt, including
child support, a limited amount of wages, and state or local
taxes.

Sec. 3 permits a judge or justice whose contributions to the
Judicial Retirement System (JRS) have been involuntarily
refunded because of a levy of any kind to repay the amount
levied together with interest to JRS to reinstate membership



Representative Fran Ulmer
Page 2
January 22, 1988

in the system. Contributions to JRS are not protected from
levy under AS 09.38.

Sec. 4 permits a former member of the Public Employees®
Retirement System (PERS) who received a total refund of con—
tributions because of a levy under AS 09.38.065 or of a
federal tax levy to repay the amount of the refund to the
system and reinstate membership. Contributions to PERS are
protected from levy for other kinds of debt

Sec. 5 permits members of the Elected Public Officers
Retirement System who have received an involuntary refund of
the individual account because of a levy of any kind to re—
pay the amount refunded and regain all rights terminated
because of the refund.

IfT 1 may be of further assistance, please advise.

TBC :gc
WKG1:044



State of Alaska

REPRESENTATIVE P.O. Box V
FRAN ULMER JUNEAU. ALASKA 99811

907] 465-4947
House of Representatives [907]

M EMORANDUM

January 21, 1988

TO Members of the House State Affairs Committee
FROM Representative
SUBJECT: House Bill 353

House Bill 353 would allow a former member of the Teachers®
Retirement System (TRS), the Judicial Retirement System (JRS) and
the Public Employees” Retirement System (PERS) whose entire
contribution account balance is refunded in order to pay a claim
under state property laws, 1including claims for child support, or
to pay a federal tax levy, to make payments with interest to the
retirement fund without having to be reemployed or 1in active
service under the applicable retirement system.

A former member of EPORS (Elected Public Retirement System)
who received an involuntary refund because of a levy could also
repay the amount with interest, and upon payment the former
member would regain all rights that were terminated.

Presently, if a former member®s retirement account 1is f"lly
refunded, the account 1is closed and the former member may not
repay the amount refunded unless they become an active member
again. HB 353 would allow a former member to repay his
retirement funds 1if the refund was the result of a levy or
involuntary refund.

In these difficult economic times, there <could be many
Alaskans who may lose their future retirement benefits and HB 353
would provide the opportunity to repurchase those benefits at
some time 1in the future.

Thank you for your favorable consideration of HB 353.



State of Alaska

P.O. Box V
JUNEAU. ALASKA 9SB11
(907) 465-4947

REPRESENTATIVE
FRAN ULMER
House of Representatives

September 1, 1987

Ken Humphreys, Director

Division of Retirement and Benefits
Department of Administration

P.0. Box CR

Juneau, AK 99811

Dear

I received a phone call this morning from a constituent
named Rod Mourant. He has a problem with the involuntary
termination of his retirement with the State of Alaska as a
result of action taken by the Division of Child Support
Enforcement.

His problem is of interest tome not only because of the
dilemma in which it has placed Hr. Mourant, butalso for other
individuals who may now or in the future be similarly
situated. I believe there are some due process problems
associated with such an involuntary closure without any notice
being given to the individual with the retirement benefits.

In this particular case, Mr. Mourant and his former wife
were in the process of negotiating a settlement for a debt for
child support and unbeknownst toeither of them or their
attorneys, the Division of Child Support Enforcement attached
the entire balance of his 14 yrars of state retirement to pay
the debt.

I have questions about the Division of Child Support
Enforcement being permitted to attach the funds without notice
to the individual with the retirement so that 1in cases like
this one, where an effort is being made to reach a settlement
outside the use of the retirement funds, the individual-®s
significant right in that retirement account is not taken
without due process.



Ken Humphreys -2- September 1, 1987

I also have questions with the Division of Retirement®"s
involuntarily closing the account as opposed to allowing it to
remain open, even with a zero balance, for the individual to
purchase back his retirement. Hr. Mourant would like to begin
paying into his former account in order to build back up his
retirement; however, due to the fact that the account was
involuntarily closed, he cannot reclaim that retirement unless
he returns to State employment.

I feel that this works a particular hardship on
individuals and believe that some process should be
established to 1) notify individuals before their accounts are
going to be 1involuntarily closed so that they might have an
opportunity to intervene and make other arrangements so that
this does not occur; and 2) that the individual at Ileast be
given the right to maintain his account and make contributions
to it.

I have spoken with Bob Stalnaker who 1is familiar with
this situation and who has assured me that the Division 1is
attempting to fairly deal with individuals in this situation.
Although 1 will be out of town and unable to meet with you
about this matter, I would appreciate it if Judy Knight, who
is my aide, might be kept informed about this issue.

Thank you very much for your consideration of this
request for information and assistance.

Sincerely,

®™n Ulmer
Representative

cc: Holly Ploog, Child Support Enforcement Agency
Bob Stalnaker, Division of Retirement and Benefits
Judy Knight
Rod Mourant
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Public Employers Social Security Contributions
PLEASE REPLY TO:
P.0.BOX CR (12600 DENALI ST. SUITE 401 STEVE COWPER, GOVERNOR
JUNEAU. ALASKA 99811-0203 ANCHORAGE. ALASKA 99503-2740
PHONE: {907)465-4460 PHONE:  (807) 277-7504 September 16, 1987

The Honorable Fran Ulmer
Chairman, House State Affairs
P.0. Box V

Juneau, AK 99811

Dear Representm”re-4Jliiier:

This letter is in response to the concerns you expressed in your letter of
September 1 regarding inactive members in the Public Employees' or
Teachers' Retirement Systems receiving involuntary refunds of their
employee contribution accounts by virtue of a qualified court order.

| agree that even if these attachments are'allowed to continue, at least
prior notice should be provided to the individual in question. Even if
the enforcing agency does not begin providing such notice, we will
continue our practice of notifying individuals once we receive the order
and, unless we are prevented from doing so, will begin to allow the
individual a 21 day period from the date of our notice in which to arrange
for rescission of the order.

Per your discussion with Bob Stalnaker, vie have discussed this situation
with the Attorney General's Office and their informal opinion is that we
do not have the legal latitude to effect a satisfactory remedy through
regulation. The only method possible, in their assessment, is through
statutory change.

There are at least two ways in which this problem could be addressed. The
most comprehensive is to amend AS 09.38 and remove funds held in trust by
the retirement systems from the definition of property; this would appear
to solve all of the associated problems which we are currently
experiencing and would parallel California law. A second approach would
be to alter the definition of inactive member in the systems to include
those members involuntarily refunded by virtue of a qualified court order,
such as Qualified Domestic Relations Order, federal tax levies and child
support orders. This would permit those members to repay the system
without being reemployed but they and their dependents could still Ilose
rights to future benefits. Even if a member is in the process of repaying
a refund indebtedness, rights to benefits are not restored until the
entire debt is repaid or five more years of service are accumulated. This
can bcause an extreme hardship on dependents in the event of death of the
member.

Note: Please Include Your Social Security Number In All Correspondence A Requests Concerning Your Benefits.
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No matter what type of legislative solution, if any, is pursued, that
legislation could, and | think should, include a provision to allow Mr.
Mourant and all other similarly situated individuals to repay their refund
indebtedness balances without returning to covered employment.

Another consideration in this area is that since January 1, 1987, all
contributions to the Public Employees' Retirement Systems have been
pre-tax contributions. In addition to the problems already mentioned, if
these contributions are refunded before retirement, the member will not
only be liable for deferred taxes but also be liable for the IRS 10% early
withdrawal penalty. These types of trust accounts ere considered by the
IRS to be special and employer property until the employee, beiny aware of
the penalties, personally requests them.

We would be happy to assist you if you wish to pursue a legislative
solution to this problem. We will also let you know if we become aware of
any other possible solutions.

We look forward to working with you on this.

Sincerely,

J.K. Humphreys (t
Director

JKH/RFS/cam/3

cc:  Holly Ploog
Child Support Enforcement Agency
Judy Knight

Rod Mourant
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September 1, 198-7

Ken Humphreys, Director

Division of Retirement and Benefits
Department of Administration

P.0. Box CR

Juneau, AK 99811

Dear

I received a phone call this morning from a constituent
named Rod Mourant. He has a problem with the 1involuntary
termination of his retirement with the State of Alaska as a
result of action taken by the Division of Child Support
Enforcement.

His problem 1is of interest tome not only because of the
dilemma in which it has placed Mr. Mourant, but also for other
individuals who may now or in the future be similarly
situated. I believe there are some due process problems
associated with such an involuntary closure without any notice
being given to the individual with the retirement benefits.

In this particular case, Mr. Mourant and his former wife
were in the process of negotiating a settlement for a debt for
child support and unbeknownst to either of them or their
attorneys, the Division of Child Support Enforcement attached
the entire balance of his 14 years of state retirement to pay
the debt.

I have questions about the Division of Child Support
Enforcement being permitted to attach the funds without notice
to_ the individual with the retirement so that 1in cases like
this one, where an effort 1is being made to reach a settlement
outside the use of the retirement funds, the individual 3
significant right in that vretirement account 1is net taken
without due process.
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I also have questions with the Division of Retirement®s
involuntarily closing the account as opposed to allowing it to
remain open, even with a zero balance, for the individual to
purchase back his retirement. Hr. Mourant would like to begin
paying into his former account 1in order to build back up his
retirement; however, due to the fact that .the account was
involuntarily closed, he cannot reclaim that retirement unless
he returns to State employment.

I feel that this works a part, alar hardship on
individuals and believe that some process should be
established to 1) notify individuals before their accounts are
going to be involuntarily closed so that they might have an
opportunity to intervene and make other arrangements so that
this does not occur; and 2) that the individual at Ileast be
given the right to maintain his account and make contributions
to it.

I have spoken with Bob Stalnaker who is familiar with
this situation and who has assured me that the Division 1is
attempting co fairly deal with individuals 1in this situation.
Although 1 will be out of town and unable to meet with you
about this matter, | would appreciate it if Judy Knight, who
is my aide, might be kept informed about this 1issue.

Thank you very much for your consideration of this
request for information and assistance.

Rep/resentative

cc: Holly Ploog, Child Support Enforcement Agency
Bob Stalnaker, Division of Retirement and Benefits
Judy Knight
Rod Mourant
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POSITION PAPER
HB 353 (State Affairs)

This bill would allow members participating in Public Employees’
Retirement System (PERS), Teachers' Retirement System (TRS), Judicial
Retirement System (JRS), or the Elected Public Officers’ Retirement
System (EPORS) to reinstate their retirement account without becoming
reemployed under that system in the event they are forced to refund
from that system to pay a tax levy, child support, or to comply with a
qualified domestic relations order (ODRO). Currently, when a member
refunds from the system, they forfeit their right to future benefits
from that system. The current law allows members to reinstate
refunded service only after they reemploy with an employer covered
under the respective system.

The Administration supports this legislation. Passage would provide
relief for those members who are forced from the system contrary to
their desires and would provide the member with the ability to
reinstate their right to a future benefit.

Ro
Division of Retirement & Benefits

Date



Public Employees Retirement System
Teachers Retirement System

Judicial Retirement System
Elector] Public Otlicers Retirement System
H National Guard Retirement System
"e U u ' o
y Territorial Retirement System

Retirees Voluntary Oentat Vision Audio Plan

DEPARTMELVT OF ADNINISTITATIONA A A,
DIVIS'ON OF RETIREMENT & BENEFITS Deterred Compensation Plan
PLEASE REPLY TO Public Employers Social Security Contributions
[IP.0.BOX CR (12600 DENALI ST, SUITE 401 STEVE COWPER, GOVERNOR
JUNEAU. ALASKA 99811-0203 ANCHORAGE, ALASKA 99503-2740
PHONE: (907)465-4460 PHONE: (907) 277-7504

January 20, 1988

Honorable Fran Ulmer

Chair, House State Affairs Committee
Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Dear Representative Ulmer:

Re: House Bill 353

In accordance with AS 24.08.036, | am providing the analysis below on
House Bill 353. The analysis includes the long-term and short-term impact
to the state if the bill is adopted and the impact the bill will have on

the actuarial soundness of the Public Employees' Retirement System (PERS),
Teachers' Retirement System (TRS), Judicial Retirement System (JRS), and
the Elected Public Officers' Retirement System (EPORS) funds.

This legislation v/ould allow a member to repay the amount refunded and
reinstate their retirement standing without becoming reemployed in a
position covered by that retirement system if they have been forced to
refund from their retirement system to satisfy payment(s) for child
support, comply with the provisions c¢f a qualified domestic relations

order (QDRO) or to comply with a federal tax levy. There will be no
fiscal impact of this legislation on the state government or any impact
on the retirement funds involved. This legislation will not increase the

employer contributions rates.

Sincerely,

R. F. Stalnaker
Acting Director

RFS/DS/bb/9

Note: Please Include Your Social Secunty Number In All Correspondence & Requests Concerning Your Benefits.
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HOUSE COMMITTEE REPORT

Date referred: 1/12/88 FURTHER REFERRALS: Judiciary
DATE:. a - r.
The State Affairs Committee has considered HB 355

"An Act relating to damages for death of a minor; and distribution of a
minor"s estate.”

RECOMMENDS: * v
replace with Cc. 3 M’ 3 S S (S .A y A the same title
[ 1 attached amendment(s)

yQ do pass

L 1 a new title

] do not pass

] no recommendation

]. individual recommendations

1 additional referral to the Committee
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State of Alaska

REPRESENTATIVE P.O. Box V
FRAN ULMER JUNEAU. ALASKA 99811

House ok Keukesentatives (907)465-4947

MEMORANDUM

February 4, 1988

T0: House State Affairs Members

FROM: Representative
SUBJECT: House Bill 355

House Bill 355, relating to damages for the death of a minor
and distribution of a minor®"s estate, was introduced to change
the laws of 1inheritance for deceased minors. This statutory
change 1is intended to preclude a parent or other heir of a child
who caused that child"s death by criminal acts from benefitting
or recovering damages through the estate of the child.

Several cases in recent years have pointed out the need to

tighten the inheritance laws. The most recent case was one here
in Juneau last year. It seems evident that a criminally
negligent parent should not benefit from the death of their
child.

The Sponsor Substitute for HB 355 clarifies that a parent
would have had to be criminally convicted before the proposed
statute applied.

Thank you for your consideration of HB 355.
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5-1371L /
Chenoweth
Original sponsors: Ulmer and Hudson 2/5/88
IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 355 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to damages for death of a minor; and

BE

distribution of a minor"s estate."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.580(a) 1is amended to read:

(a) Except as provided under (f) of this section, when [WHEN]
tie death of a person is caused by the wrongful act cr omission of
another, the personal vrepresentatives of the former may maintain an
action therefor against the Ilatter, if the former might have main-—
tained an action, had the person |lived, against the Jlatter for an
injury done by the same actor omission. The action shall becom—
menced within two years after the death, and the damages thereinshall
be the damages the court or jury may consider fair and just. The
amount recovered, if any, shall be exclusively for the benefit of the
decedent®"s spouse and children when the decedent 1is survived by a
spouse or children, or other dependents. When the decedent 1is surviv—
ed by no spouse or children or other dependents, the amount recovered
shall Dbe administered as other personal property of the decedent but
shall be limited to pecuniary loss. When the plaintiff prevails, the
trial court shall determine the allowable costs and expenses of the
action and may, in its discretion, require notice and hearing thereon.
The amount recovered shall be distributed only after payment of all

costs and expenses of suit and debts and expenses of administration.

* Sec. 2. AS 09.55.580 1is amended by adding a new subsection to read:

(f) A person whose criminal negligence is a cause of the death

-1 PCUP
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of a minor may not recover damages Tfor the death of the

directly or as a personal representative of the minor"s

WORK DRAFT

minor, either

estate.

* Sec. 3. AS 13.11 1is amended by adding a new section to article 8 to

read:

Sec. 13.11.310. EFFECT OF CRIMINAL NEGLIGENCE ON DISTRIBUTION OF

MINOR®"S ESTATE, () A person whose criminal negligence

is a cause of

the death of a minor decedent 1is rot entitled to benefit under the

will or under this chapter.

(b) The estate of a minor decedent described in (a) of

section passes as if the person who acted with criminal

predeceased the decedent.

CSHB 355(SA) -2-

negligence had

thi
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MEMORANDUM September 25, 1987

SUBJECT: Work order 5-1371, precluding recovery
of damages for personal injury or death
incurred or caused during commission of a

felony.
TO: Representative Fran Ulmer
FROM: Jack Chenoweth

Legislative Coim

This work order is based on tne instruction of your assis—
tant, Judy Knight, to limit its operation to felonies,
omitting misdemeanors and violations. The essential opera—
tive provision responding to your request adds the language
"or who causes another person to suffer personal injury or
death™ as a part of the portion of the current law designated
as subsection (a).

This draft incorporates a suggestion of Assistant Attorney
General Bill Mellow, the chief of the Special Litigation
Section, made in response to a different work order, urging
addition of provisions:

(1) to preclude a person from securing an "indirect”
recovery of a damage award through distribution of the
decedent®"s estate (appearxng as the second addition in
subsection (a)); and

(2) to prevent the person from searing a damage award
in the event there is no criminal conviction by
allowing proof of commission of the felony in a civil
proceeding to cut off the person®s entitlement to the
award (appearing as new material in (a)(2)(B) of the
draft).

Mr. Mellow™s suggestions made sense to me, and 1 have
included them. They may, of course, be modified or deleted
as you may wish.

Please contact me if you have any questions, suggestions, or
comments concerning the enclosed draft.

JC:mkr

ml 3/003

Enclosure
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BERNARD P. KELLY & ASSOCIATES
A PROFESSIONAL CORPORATION

BERNARD P. KELLY 310 K STREET. SUITE 506
PAUL COSSMAN ANCHORAGE. ALASKA 99501-2040
STEVEN PRADELL (907) 276-3188

January 26, 1988

Alaska House of Representatives
State Affairs Committee

Room 102, Capitol

Juneau, Alaska 99811

Re: House Bill 355
Dear Members of the House State Affairs Committee:
I vehemently oppose the passage of House Bill 355. This bill

would change the current law so that any parent wt is even the
least bit negligent could not recover for the wrongful death of

their child. The ramifications of this are severe. Consider
the following example. A parent is driving their automobile
with one of their minor <children as a passenger. Tney are

involved in an automobile accident in which the minor jiIs killed.

At a subsequent trial, the parent 1is found five percent negli—
gent and the defendant driver is found 95 percent negligent.

The parent would not be allowed to recover for the wrongful

death of their child, since the parent®s negligent or wrongful

act or omission would be a cause of the death of their child.

House Bill 355 would create an open hole 1in the law which would
return us to the old days of contributory negligence where even
one percent of negligence on the part of a plaintiff will

defeat their entire recovery. The example of an automobile
collision 1is not an wunusual one. Please do not allow House
Bill 355 +to hit the House floor. It is an 1inequitable and

regressive piece of legislation.
Sincerely yours

BERNARD P. KELLY & ASSOCIATES

PC:kjn
1053n
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Alaska State Legislature

House
P.0O. BOX V
o _ State Capitol
Official Business Juneau, Alaska 99811

February 1, 1988

Paul Cossman

Bernard P. Kelly & Associates
310 K Street, Suite 506
Anchorage”™ AK /99501-2040

pear Mrwfyjbfemkn:

Thank you for your comments regarding House Bill 355, ™"An
Act relating to damages for death of a minor; and distribution of
a minor®"s estate."” I have had a sponsor substitute drafted which
I believe addresses your concerns. I have enclosed this for your
review and look forward to hearing from you again.

Thank you, again, for pointing out this deficiency 1in the

bill

Enclosure
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Suit...

Continued from Page 1

from the state.”
In sentencing Pinkerton, Juneau
Superior Court Judge Walter

Carpeneti ordered her not to have
any financial gain from her son§
death. Ifthe sentence is imposed, the
order would prevent Pinkerton from
oollecting her share of the settle—
ment.

Pinkerton 3 attormey in the crimi—
nal case, TriciaCollins, has appealed
the conviction and sentence, includ—
ing the condition that would force
Pinkerton to give up her right to the
money. Imposition of the sentence is
delayed until higher courts act on the

appeal .

Father sues =
over aeath of chil

By ED SCHOENFELD
TOE JUNEAU EMPIRE

A local woman convicted in April
on charges stemming from the 1906
death .her 20-month-old son is be—
ing sued by the child"s father.

The civil lawsuit, filed today, asks
for halfa million dollars indamages
from Natalie Iris Pinkerton.

Pinkerton, 23, was convicted of
one count of criminally negligent
homicide, a Class C felony, for her
role in the death of Richard Johnson.
The child died March 30, 1985, from
intermal injuries sustained when he
was struck in the abdomen.

Pinkerton was convicted last
April following a jury trial for failing
1o provide medical care that would
have prevented the death of her son.
She was sentenced in August to six
months in jail but remains free while
she appeals her conviction.

Peter D. Paulo, 3, who was living
with Pinkerton at th> time of the
boy"s death, was indicted in Septem—
ber 198 on a manslaughter charge
alleging he was responsible for the
fatal blow. He was convicted and
sentenced to five years in jail and a
$10,000 fire after pleading no contest
10 a reduced charge, criminally neg—
ligent homicide, as a result of a plea-

in.

The suit filed this morning was
authored by attormey Michael
0 Brien on behalf of the estate of the
boy, represented by his father,

ER

Findley this morning said action
on the civil suit should wait uttil the
appeal isprocessed.

During Pinkerton3 sentencing
hearing, Collins also said her client
had no desire to profit from her son 3
death but also felt no one else should
benefit financially.

0 Brien has said If his suit suc—
ceeds, the money would go to John—
son and his parents, Ken and Fran-

Bumheart Johnson Jr.

0"Brien said the suit was filed in
part to prevent Pinkerton from col—
lecting half of a $105,000 out-of-court
settlement between Johnson and the
state Department of Health and So—
cial Services over alleged mishan—
dling of reports that the younger
Johnson was being beaten by Paulo.

The state has paid the settlement
o the estate, but O Brien said Pin—
kerton, as the child3 mother, has a
legal right to half that money. Her
conviction in connection with the
death does not prevent her from re—
ceiving the payment as laws cover—
ing such legal awards prevent them
from being made only when a person
isconvicted of an intentional killirg.

Pinkorton has never been accused
of taking an active role in her son3
death

Thomas Findley, Pinkerton3 at—
tormey in the civil matter, thismorn—
ing said he had not yet had a chance
1o review the quit. He said his client
has no desire to profit from John—
son § settlerent with the state, but
that she also feels the child 3 father
should not gain financially from the
death

When the issue was raised earlier
this year Findley said, ""She has real
concerns about the process, which
she has been told will result in the fa—
ther, who did not provide care for the
child, obtaining large sums of money

Please turn to Page 8

A few snow showers tonight, early
Tuesday, before clearing. High 30. Page 8

cause any judgment would likely not
be collected because he has no as—
sts.

The lawsuit that led o the settle—
ment with the state, filed by 0"Brien,
alleged the department 3 Division of
Family and Youth Services was
called four times with reports that
the boy was being abused but never
fully investigated the matter .

A state ombudsman®s investiga—

cine Perkins. The Perkinses became tion into the division3 response
active in Justice for Children, a Ju— the reports of abuse determined they
neau-based group pushing for strong— were mishandled, but said proper
er penalties for people convicted of handling might not have saved the
abusing children, following their child3Iife.
grandson”s death. Ken Perkins said the suit against
0 Brien said the family consid— the state was filed in part to force
ered filig suit against Paulo, but better handling of child abuse re—
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Bill Version: HB355
REQUEST; Publish Date:

Revision Date: Agency Affected; Alaska Court System
Title: An act relating to damages for BRU: Trial Court3
death of a minor. ..
Sponsor: Ulmer Components:
Requestor: State Affairs

OPERATING Fy 88 Fy 89 FY 90 Fy 91 FY 92 FY 93
Personal Services -,
Travel ;
Contractual .
Supplies
Equipment ..
Land & structures .
Grants & Claims e .. . = . . .. N v oo o - e
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

EI17HDIHG

General Funds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Funds

Other

TOTAL 0.0 0.0 0.0 0,0 0.0 0.0

E£OSITIQNS. i1-
Full-time
Part-time
Temporary

ANALYSISj (Attach- a separate page if necessary).

No fiscal impact.
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Division; Alaska Court Systenm Date: 2-3-88

Approved by jtrative Director Date: 2-3-88
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Alaska State Legislature

House
P.O. BOX V
o 1IaS>_ State Capitol
Official Business Juneau, Alaska 99811

STATE AFFAIRS COMMITTEE
HOUSE BILL 358

FILE CONTENTS
HB  358: AN ACT MAKING SPECIAL APPROPRIATIONS OF
WINDFALL RECEIPTS TO THE PRINCIPAL OF THE PERMANENT
FUND, TO THE BUDGET RESERVE FUND, AND TO THE PUBLIC
SCHOOL FUND; AND PROVIDING FOR AN EFFECTIVE DATE.

1A. MEMORANDUM FROM REPRESENTATIVE ULMER TO THE HOUSE STATE
AFFAIRS COMMITTEE, DATED JANUARY 21, 1988

MEMORANDUM FROM ROBERT MAYNARD TO SENATOR JOHNE BINKLEY,
DATED 11/23/87

ALASKA STATUTES, AS 37.13.010 THROUGH AS 37.14.170

FISCAL NOTES

A. DEPARTMENT OF REVENUE, INCOME AND EXCISE AUDIT, DATED
1/18/88: -0-



STEVE KETTLE:DOR

FIND NO PROBLEM WITH [INTENT AND PURPOSE. PROPOSED AMENDMENTS
COULD MAKE IT CLEAR WHAT SETTLEMENTS ARE WE TARGETING. HIS
DIVISION IS RESPONSIBLE FOR ALL STATE TAXES OTHER THAN THE
ROYALTY AND SEVERANCE TAX. BOB MAYNARD POINTED OUT IT IS
DIFFICULT TO ESTIMATE HOW MUCH OR WHEN THAT REVENUE WILL BE PAID
INTO THE STATE.

FRAN

PHILOSOPHY BEHIND THE BILL IS THAT THESE WINDFALLS SHOULD NOT BE
CONSIDERED ORDINARY INCOME. WE SHOULD THINK ABOUT THEM AS NOT
SOMETHING ALLOWS US JUST TO CONTINUE TO SPEND AS WE HAVE IN THE
PAST. HALF SHOULD GO TO PP AND BRF AND PARTION TO SCHOOL FUND.

CONSTITIONALLY HALF GOES IN; 1.E. ONLY CERTAIN TYPES OF REVENUES.
ROYALTYS, LEASES, BONUS"S BUT NOT TAXES. THERE ARE CERTAIN
WINDFALLS THAT ARE ANTICIPATED THAT DON®"T GO |INTO THE PP.
THERE ARE SOME TAXES COVERED UNDER SECTIONS 4 AND 5 NONE OF 1IT
GOES TO PF OR BRF. THOSE NORMALLY GO TO GF.

AMENDMENTS: CLAIFICATIONS TO DEFINE WHAT WE ARE LOOKING FOR.

SECTION 1, 2 AND 3: CONSISTENCY. PROPOSED "FINAL JUDICIAL
DETERMINATION IN" AS OPPOSED TO "OTHER CONCLUSIONS™. IN THE
AMERADA AND DINKUM CASES, THERE IS LITTLE DISPUTE AS TO WHAT
A FINAL DETERMINATION WILL BE. ONCE ITS OVER ITS OVER. BUT WITH
THE LANGUAGE PROPOSED THE MONEY WOULD NOT BE DISTRIBUTED UNTIL A
FINAL DETERMINATION OF THE COURT.

SECTION 4 AND 5: DIFFERENCE 1S INCLUDED "AN AGREEMENT UNDER AS
43.05.060 FOR THE TERM "SETTLEMENT". WHAT THAT REFERS TOO,
AS. 05.060, IS THE LANGUAGE THAT GIVES THE AUTHORITY TO DOR TO
ENTER INTO A FINAL RESOLUTION OF A TAX MATTER. ONLY DO THAT
UNTIL GET THE CONCURRANCE OF THE DOL. POINT THAT HAPPENS, WE
ENTER INTO THAT AND DOR APPROVES IT THEN IT BECOMES FINAL AND IT
IS NOT SUBJECT TO BE REOPENED, AT THAT POINT THE CASE 1S FINAL.
OTHERWISE THE TAX PAYER COULD RAISE THE ISSUE AGAIN.

WITHIN THE DEPT., FOR INSTANCE, WE HAVE A NUMBER OF DIFFERENT
PHASES IN THE ADMIN APPEAL PROCESS WHERE SOMEONE COULD CONTEND
THAT 1T WAS A CONCLUSION OR SETTLEMENT AND WE HAVE THE INFORMAL
CONFERENCE, FORMAL HEARING AND IT GOES TO COURT ON UP. THE
LANGUAGE THEY PROPOSE HERE WOULD NOT MAKE THE MONEY ABLE TO GO
INTO THE FUNDS UNTIL EXHAUSTED ALL AVENUES OF APPEAL AND BECAME
FINAL.

"PERSON ENGAGED IN THE TRANSPORTATION BY'" _."OIL AND GAS IN THE
STATE"- CLARIFYCATION WHAT PORTION OF CHAP 20 THAT WE ARE
DEALING WITH AS WELL AS CHAP 21 AND 55. THESE ARE THE SEVERANCE
TAX STATITUES RELATING TO SEPERATING ACCOUNTING.



STATE OF ALASKA BILL VERSION: HB 358

19B8 LEGISLATIVE SESSION PUBLISH DATE: 1/18/88
FISCAL NOTE
REQUEST:
Revision Date:1/18/88 Agency Affected:Revenue_
Title:"An Act making special appropria- BRU:Income and Excise Audit
tions of windfall receipts to ..."
Sponsor:Ulmer, Navarre, Brown & Davis Components :_

Requestor:St. Aff.. HIth. Ed & Soc Svcs.

EXPENDITURES/REVENUES: (Thousands of Dollars)
| FY 8 1FY 8 1Fv 90 1FY 91 1FY 92 1FY 93

OPERATING 1 1 1 1 J_ b
PERSONAL SERVICES | -0- | -0- | -0- | -0- | -0- 1-0-
TRAVEL | -0- | -0- | -0- | -0- | -0- | -0-
CONTRACTUAL | -0- | -0- | -0- | -0- | -0- | -0-
SUPPLIES | -0- | -0- | -0- | -0- | -0- | -0-
EQUIPMENT | -0- | -0- | -0- | -0- | -0- | -0-
LANDS It STRUCTURES | -0- | -0- | -0- | -0- | -0- | -0-
GRANTS, CLAIMS | -0- | -0- | -0- | -0- | -0- | -0-
MISCELLANEOUS | -0- | -0- | -0- | -0- | -0- | -0-

TOTAL OPERATING 1-0- | -0- | -0- | -0- | -0- | -0-

1 CAPITAL 1-0- | -0- | -0- | -0- | -0- | -0-
1 REVENUE 1-0- | -0- | -0- | -0- | -0- | -0-
FUNDING: (Thousands of Dollars)

| GENERAL FUND | -0- | -0- | -0- | -0- | -0- | -0-
| FEDERAL FUNDS | -0- | -0- | -0- | -0- i -0- | -0-
| OTHER | -0- | -0- | -0- | -0- | -0- | -0-
1 TOTAL | -0- | -0- | -0- | -0- | -0- | -0-
POSITIONS:

| FULL-TIME | -0- | -0- | -0- | -0- | -0- | -0-
| PART-TIME | -0- | -0- | -0- | -0- | -0- | -0-
1 TEMPORARY | -0- | -0- | -0- | -0- | -0- | -0-
ANALYSIS: (Attach a separate page 1/7ecessary)

Prepared By: Steven E. Kettel Phone: 465-2320
Division: Income and Excise Audv Date: 1/18/08

Approved by Commissioner;. Date:

Agency:

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page of



REQUEST

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

Tltle:An Act making
ow windfall
Sponsor:Ulmer et al

special
recipts to the PF

Bill

appropriations

Requestor:State Affairs

EXPENDITURES/REVENUES:

(Thousands of Dollars)

Verslon:HB358
Publish_QOate:1/13/88

1 | FY 87 1 FY 80 1 FY 89
1 OPERATING 1 J_ 1
| PERSONAL SERVICES 1 1 1
| TRAVEL 1 1 1
| CONTRACTUAL 1 1 1
| SUPPLIES 1 1 1
| EQUIPMENT 1 1 1
| LANDS & STRUCTURES 1 1 1
| GRANTS, CLAIMS 1 1 1
1 MISCELLANEOUS L - 1 1
1 TOTAL OPERATING 1 1 1
1 CAPITAL 1 1 1
1 REVENUE 1 | 1
FUNDING: (Thousands of Dollars)
| GENERAL FUND 1 - 1 1
| FEDERAL FUNDS | 1 1
| OTHER 1 1 1
1 TOTAL 1 1 1
POSITIONS:
| FULL-TIME 1 1 1
| PART-TIME 1 1 1
1 TEMPORARY 1 1 1
ANALYSIS: Attach a separate page if necessary
(see attached analysis)

ng3" 0 _
Prepared By: M. E. Frank & R. W. Elliott
Division: Office of the Commtssio'ner, Researotr
Approved by Commissioner
Agencv: /
Distribution (by Agency preparing fiscal note):

Legislative Finance
Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agency(les)
C

L acCrVrnfilru

Data:
...'F>/

Pa9e —I— °f,

Date: 1/20/88/

/

Agency Affeeted:Revenue.
BR'J:
Components:
1FY 90 1FY 91 1FY 92
1 1 1
1 1 1
1 1 1 -
| 1 1
1 1 1 -
1 1 1 -
1 1 1 -
1 1 1 -
1 1 1 -
1 1 1 -
1 1 1 -
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 I
1 1 1
1 1 1
Phone: 465-217-1
/



receipts from settlements of the
litigation. The specific amounts of

The flowchart below shows where

HB 35B would appropriate to various funds, windfall
North Slope royalty/Dinkum Sands cases and other pending

the settlements cannot be anticipated at the current time.
receipts would go.

The analysis attached indicates the effect of a $100 million addition to the Permanent
Fund 1n FY 1989. The amounts are the addition to the September 1987 forecast that result
from a one time addition to the Permanent Fund. This forecast is presented on pages 44 - 46
of the September, 1987 REVENUE SOURCES. Once a better idea of possible receipts 1s known,
this analysis can be a guide to what the effects of the specific numbers would be. It should
be noted that any additions to the General Fund, Budget Reserve Fund, and Public School Fund
will Increase the respective investment earnings 'which may also be appropriated.
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PREPARED BY 1lIF. DOR

DIVISION OF INCOME & EXCISE AUDI I
CARL A. MEYER

JANUARY 19, 1900

IN rut HOUSE
PROPOSED AMENDMENTS BY DOR TO
HOUSE BILL NO. 350

JANUARY 10, 1580

‘Section 1. Fifty percent of the money received by the state after the
effective date of this Act from a (THE) settlement or final .judicial
determination in (OTHER CONCLUSION OF) the North Slope royalty case (State v.
Amerada Hess, et al.) and the Oinkum Sands case (United States v. Alaska) is
appropriated to the principal of the permanent fund to implement AS 37.13.101.

‘Section 2. Forty-nine and one-half percent of the money received by the
state after the effective date of this Act from a (THE) settlement or final
.judicial determination in (OTHER CONCLUSION OF) the North Slope royalty case
(State v. Amerada Hess, et al.) and the Dinkum Sands case (United States wv.
Alaska) is appropriated to the budget reserve fund (AS 37.05.156).

‘Section 3. One-half of the money received by the state after the
effective date of this Act from a (THE) settlement or final .judicial
determination in (OTHER CONCLUSION OF) the North Slope royalty case (State v.
Amerada Hess et al.) and the Dinkum Sands case (United States v. Alaska) is
appropriated to the public school fund (AS 37.14.110).

‘Section 4. One-half of the money not included in the estimated receipts
set out in the budget for fiscal year 1989 submitted under AS 37.07.020(a)
that is received by the s‘ate during the fiscal year ending June30, 1989,
from an agreement under AS 43.05.060 (THE SETTLEMENT) or a final.judicial
determination (OTHER CONCLUSION OF PENDING TAX PROCEEDINGS) against an oil and
gas producer or person engaged in the transportation bv pipeline of oil and
gas in the state under AS 43.20, former AS 43.21, or AS 43.55” is appropriated
to the principal of the permanent fund.

‘Section 5. One-half of the money not included in Liu? estimated receipts
sot out in the budget for fiscal year 1939 submitted under AS 37.07.020(A)
that is received by the state during the fiscal year ending June30. 1989,
from an  agreement under AS 43.05.060 (THE SETTLEMENT) or final .judicial
determination (OTHER CONCLUSION’OF PENDING TAX PROCEEDINGS) against an oil and
gas producer or person engaged in the transportation bv pipeline of oil and
gas in the state under AS 43.20, former AS 43.21, or AS 43.55.. is appropriated
co the budget reserve fund
(AS 37.05.156).

m'Section 6.  Iliis Act takes effect immediately under AS 01.10.070(c).
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5-11608B

Original sponsors: Ulmer, Navarre,
Brown and Davis

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 358 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act making special appropriations of windfall
receipts to the principal of thepermanent “fund, to
the budget reserve fund, and tothe public school
fund; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Fifty percent of the money received by the state after the
effective date of this Act from a settlement or final judicial determina—
tion in the North Slope royalty case (State v. Amerada Hess, et al.) and
the Dinkum Sands case (United States v. Alaska) 1is appropriated to the
principal of the permanent fund to implement AS 37.13.010.

* Sec. 2. Forty-nine and one-half percent of the money received by the
state after the effective date of this Act from a settlement or final
judicial determination 1in the North Slope royalty case (State v. Amerada
Hess, etal.) and the Dinkum Sands case (United States v. Alaska) 1is appro—
priatedto thebudget reserve fund (AS 37.05.156).

* Sec. 3. One-half percent of the money received by the state after the
effective date of this Act from a settlement or final judicial determina—
tion in the North Slope royalty case (State v. Amerada Hess, et al.) and
the Dinkum Sands case (United States v. Alaska) 1is appropriated to the
public school fund (AS 37.14.110).

* Sec. 4. One-half of the money not included in the estimated receipts
set out in the budget for fiscal year 1989 submitted under AS 37.07.020(a)

1that is received by the state during the fiscal year ending Tune 30, 1989,

Ifrom an agreement under AS 43.05.060 or a final judicial determination

-1- CSHB 358 (SA)



against an oil and gas producer or person engaged in the transportation by
pipeline of oil and gas in thestate under AS 43.20, former AS 43.21, or
AS 43.55 is appropriated to theprincipal of the permanent fund.

* Sec. 5. Qne.-half of the money not included in the estimated receipts
set out in the budget for fiscal year 1989 submitted under AS 37.07.020(a)
that is received by the state during the fiscal year ending June 30, 1989,
from an agreement wunder AS 43.05.060 or final judicial determination
against an oil and gas producer or person engaged in the transportation by
pipeline of oil and gas in thestate under AS 43.20, former AS 43.21, or
AS 43.55, 1is appropriated to the budget reserve fund (AS 37.05.156).

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 358 (SA) ~2-



Alaska State Legislature

House
P.0. BOX V
State Capitol
Official Bsiress Juneau* Alaska

M EMORANDUM

TO: House State Affairs Committee Members

FROM: Representative Fran Ulmer, Chair
House®"Staxe Affairs Committee

SUBJECT: HB 358: "An Act making special appropriations of
windfall receipts to the principal of the permanent
fund, the budget reserve fund, and to the public school
fund; and providing for an effective date."

DATE: January 21, 1988

Sections 1, 2 and 3 make a special appropriation of windfall
receipts received by the state from the North Slope royalty case
and the Dinkum Sands Case to the principal of the Permanent Fund,
to the Eudget Reserve Fund and to the Public School Fund.

Sections 4 and 5 appropriate windfall receipts received by the
state during fiscal year 1989 from tax proceedings against oil
and gas production or pipeline companies under AS 43.20
(corporate 1income tax), and AS 43.55 (oil and gas properties
production tax), and AS 43.55 (oil and gas properties production
tax) .

The provisions of HB 358 apply only to revenue received after the
effective date of this bill. Therefore the above appropriations
do not include the $322 million recently received by the state as
revenue sharing.

The proposed legislation would accomplish the following:
1 Dedicate funds to the principal of the Permanent Fund at
a time when revenue decline reduces the likelihood of

comparable deposits; and

2) Create a cushion against budget shortfalls.

99811



TABLE 1 *

HB 358 appropriates various oil and gas windfall receipts
and pending tax case receipts to the following funds:

SETTLEMENTS AND CONCLUSIONS

North Slope Royalty/Dinkum Sands Tax Cases

| i
0.5% 50.0% 49 .5% 50.0% 50.07?

v
Public School Fund
wl

Permanent Fund Permanent Fund

Budget Reserve Fund

K
SOURCE: DOR



PREPARED BY IHE DOR

DIVISION OF INCOME & EXCISE AUDI!
CARL A. MEYER

JANUARY 19, 1908

IN THE HOUSE
PROPOSED AMENDMENTS BY DOR TO
HOUSE BILL NO. 358

JANUARY 18, 1988

‘Section 1. Fifty percent of the money received by the state after the
effective date of this Act from a (THE) settlement or final .judicial
determination in (OTHER CONCLUSION OF) the North Slope royalty case (State v.
Amerada Hess, et al.) and the Dinkum Sands case (United States v Alaska) is
appropriated to the principal of the permanent fund to implement AS 37.13.101,

‘Section 2. Forty-nine and one-half percent of the money received by the
stat after the effective date of this Act from a (THE) settlement or final
.judicial determination in (OTHER CONCLUSION OF) the North Slope royalty case
(State v. Amerada Hess, et al.) and the Dinkum Sands case (United States wv.
Alaska) is appropriated to the budget reserve fund (AS 37.05.156).

4

‘Section 3, One-half of the money received by the state after the
effective date of this Act from a (THE) settlement or final .judicial
determination in (OTHER CONCLUSION OF) the North Slope royalty case (State v.
Amerada Hess et al.) and the Dinkum Sands case (United States v. Alaska) is
appropriated to the public school fund (AS 37.14.110).

‘Section 4. One-half of the money notincluded in the estimated receipts
set out in the budget for fiscal year 1989submitted under AS 37.07.020(a)
that is received by the state duringthe fiscal year ending June 30, 1989,
from an agreement under AS 43.05.060(THE SETTLEMENT) or a final .indicia,
determination (OTHER CONCLUSION OF PENDING TAX PROCEEDINGS) against an oil and
gas producer or person engaged In the transportation by pipeline of oil and
gas in the state under AS 43.20, former AS 43.21, or AS 43.55~ is appropriated
to the principal of the permanent fund.

‘Sectijn 5. One-half of *hemoney notincluded in the estimated receipts
sot out in the budget for fiscal year 1909submitted under AS 37.07.020(A)
that is received by thestate duringthe fiscal year ending June 30, 1989,
from an agreement under AS 43.05.060 (THE SETTLEMENT) or final .judicial
determination (OTHER CONCLUSION OF PENDING TAX PROCEEDINGS) against an oil and
gas producer or nerson engaged in the transportation ’»w pipeline of nil and
gas in the state under AS 43.20, former AS 43.21, or AS 43.55" is appropriated
co the budget reserve fund
(AS 37.05.156).

‘Section 6. This Act takes effort immediately under AS 01.10.070(c).
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5-11608

Original sponsors: Ulmer, Navarre,
Brown and Davis

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 358 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act making special appropriations of windfall
receipts to the principal of the permanent fund, to
the budget reserve fund, and to the public school
fund; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Fifty percent of the money received by the state after the
effective date of this Act from a settlement or final judicial determina—
tion in the North Slope royalty case (State v. Amerada Hess, et al.) and
the Dinkum Sands case (United States v. Alaska) 1is appropriated to the
principal of the permanent fund to implement AS 37.13.010.

* Sec. 2. Forty-nine and one-half percent of the money received by the
state after the effective date of this Act from a settlement or final
judicial determination in the North Slope royalty case (State v. Amerada
Hess, et al.) and the Dinkum Sands case (United States v. Alaska) 1is appro—
priated to the budget reserve fund (AS 37.05.156).

* Sec. 3. One-half percent of the money received by the state after the
effective date of this Act from a settlement or final judicial determina—
tion in the North Slope royalty case (State v. Amerada Hess, et al.) and
the Dinkum Sands case (United States v. Alaska) 1is appropriated to the
public school fund (AS 37.14.110).

* Sec. 4. One-half of the money not included in the estimated receipts
set out in the budget for fiscal year 1989 submitted under AS 37.07.020(a)
that is received by the state during the fiscal year ending June 30, 1989,

from an agreement under AS 43.05.060 or a final judicial determination

-1- CSHB 358 (SA)



against an oil and gas producer or person engaged in the transportation by
pipeline of oil and gas 1in the state under AS 43.20, former AS 43.21, or
AS 43.55 is appropriated to the principal of the permanent fund.

* Sec. 5. Qne.-half of the money not included in the estimated receipts
set out in the budget for fiscal year 1989 submitted under AS 37.07.020(a)
that is received by the state during the fiscal year ending June 30, 1989,
from an agreement wunder AS 43.05.060 or final judicial determination
against an oil and gas producer or person engaged in the transportation by
pipeline of oil and gas 1in the state under AS 43.20, former AS 43.21, or
AS 43.55, is appropriated to the budget reserve fund (AS 37.05.156).

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 358 (SA) -2-
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5-1160A
Utermohle
1/11/88
IN THE HOUSE BY ULMER
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ""An Act making special appropriations of windfall

receipts to the principal of the permanent fund and
to the budget reserve fund; and providing for an
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. One-half of the money received by the state after the
effective date of this Act from the settlement or other conclusion of the
North Slope royalty case (State v. Amerada Hess, et al.) and the Dinkum
Sands case (United States v. Alaska) 1is appropriated to the principal of
the permanent fund to implement AS 37.13.010.

* Sec. 2. One-half of the money received by the state after the effec—
tive date of this Act from the settlement or other conclusion of the North
Slope royalty case (State v. Amerada Hess, et al.) and the Dinkum Sands
case (United States v. Alaska) 1is appropriated to the budget reserve fund
(AS 37.05.156).

* Sec. 3. One-half of the moneynot included 1in the estimated receipts
set out in the budget for fiscal year 1989 submitted under AS 37.07.020(a)
that 1is received by the state during the fiscal year ending June 30, 1989,
from the settlement or other conclusion of pending tax proceedings 1is
appropriated to the principal of the permanent fund.

* Sec. 4. One-half of the moneynot included in the estimated receipts
set cut in the budget for fiscal year 1989 submitted under AS 37.07.020(a)
that is received by the state during the fiscal year ending June 30, 1989,

from the settlement or other conclusion of pending tax proceedings is



WORK DRAFT WORK DRAFT

1 appropriated to the budget reserve fund (AS 37.05.156).

2 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).



: T11|<|11 H 'VO Il\/IMT M |
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 11, 1988

SUBJECT: Draft bill appropriating windfall receipts
(Work Order No. 5-1160A)

TO: Representative Fran Ulmer

£
FROM: George Utermohlen™J//
Legislative Counsel

This memorandum accompanies a new version of a draft bill
appropriating certain x~indfall receipts by the state to the
principal of the permanent fund and to the the budget re—
serve fund.

This version of the bill clarifies that the bill applies
only to funds received from the Amerada Hess case and the
Dinkum Sands case after the effective date of this bill.
The $322 million just received as part of the Dinkum Sands
case Is not subject to this bill.

In regard to the letter from Jack Fragnoli to you, dated
January 8, 1988, suggesting that this bill may conflict with
sec. 2, ch. 5, FSSLA 1987 because this bill 1is appropriating
fiscal year 1988 general fund surplus money that has already
been appropriated by sec. 2, ch. 5 FSSLA 1987, there is no
conflict between this bill and sec. 2, ch. 5, FSSLA 1987.
First, this bill relates to money received by the state
after the effective date of the bill. It is not expected
that the state will receive any more money from the
settlement of these cases during fiscal year 1988, so no
conflict is expected. Second, sec. 2, ch. 5 FSSLA 1987
appropriates any general fund surplus existing on June 30.
1988. If by some good fortune the state should receive money
from the Amerada Hess case or the Dinkum Sands case before
the end of this fiscal year, sec. 2, ch. 5 FSSLA 1988 still
would not apply because this bill appropriates that money so



Representative Fran Ulmer
Page 2
January 11, 1988

that it would not be included in any general fund surplus.
Third, to the extent that a conflict does exist, this bill
having a later effective date will be presumed to have the
effect of amending the prior law.

Also, in his letter Hr. Fragnoli correctly observes that the
Governor®s fiscal year 1989 budget submission does not dis—
aggregate estimated receipts and that it is not possible to
determine the source of anticipated receipts included in the
budget. However secs. 3 and 4 of the bill are drafted to
address this problem as specifically as anything can be
given the existing budgeting procedures. The language of
secs. 3 and 4 was drafted with the assistance of Legislative
Finance.



STATE OF ALASKA

OFFICE OF THE GOVERNOR P.0O. Box AD
Office of Management and Budget Juneau, Alaska 99811
Division of Policy Phone: (907)465-3568

January 8, 1988

The Honorable Fran Ulmer
Chair, State Affairs Committee
Alaska House of Representatives
State of Alaska - Pouch Y
Juneau, Alaska 99811

Dear Representative Ulmer:

At Dennis Burns' request, | am providing comments that bear on the in-
tent of Sections 1-2 of your draft bill appropriating windfall receipts to the Per-
manent Fund and the Budget Reserve Fund. (A copy of the draft bill is at-
tached).

Essentially, my question is whether these two sections of the bill intend
that the two funds each should receive:

(a) fifty percent of the total amount of Amerada Hess/Dinkum Sands money
received by the State, including constitutionally and statutorily required
dedications of a portion of those monies to the Permanent Fund [Alaska
Constitution, Article IX, Sect. 15; AS 37.13.010(1-2); AS 37.14.150; at-
tached] ; or,

(b) fifty percent of the net amount that would go to the general fund after the
constitutionally and statutorily required dedications to the Permanent
Fund were made.

If (a) is the intent, then the draft as written appears to accomplish that
purpose, by effectively appropriating to the Permanent Fund the difference
between the amount already dedicated to the Permanent Fund by law and the
amount equal to fifty percent of the total amount received by the State. If you
haven't already done so, you may wish to confirm this interpretation with legal
staff.



If (b) is the intent, however, clarifying language acknowledging the effect
of the constitutional and statutory dedications needs to be added to Sections 1
and 2.

In addition to the comments above, two other points about the draft bill
also should be noted. One is that House Bill 166 passed last session (ch. 5,
SLA 87, attached) already provides that any FY89 year-end general fund surplus
is appropriated to the Budget Reserve Fund. Since that surplus will incorporate
any Amerada Hess/Dinkum Sands or tax settlement monies received during
FY89 (see FY89 Dinkum Sands estimates from Dept, of Revenue, attached),
you may wish to expressly coordinate the proposed draft bill with HB 166. "

The second point to note is that, according to our understanding here in
the Division of Policy, "estimated receipts" as referred to in Sections 3-4 of the
proposed draft bill are not specified in the Governor's FY89 budget submission
at the disaggregated level the draft bill anticipates. You may wish to confirm
whether this is true with Jay Hogan's office.

Please don't hesitate to contact me if | can be of any further help.

Sincerely,

Jack Fargnoli
Senior Analyst

Attachments: (6)

cc: Mary Halloran, Director
Division of Policy

T



POUCHY STATE CAPIIOI
JUNEAU AtASKA 990 11
907 A6S 380U

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM December 9, 1987
SUBJECT: Windfall Receipts (W.0. 5-1160)
TO: Representative Fran Ulmer

Attn: Dennis Burns

FROM: David R. Dierdorff
Revisor of Statutes””

Enclosed is the draft bill requested for you by Dennis

Burns. I have deleted the reference to Arco v. State,
because the two major Arco cases that have been made public
are fully resolved. Arco may well be included among the tax—
payers involved in the $2.5 billion in pending tax proceed—
ings, but it would not be appropriate to identify by taxpayer
the potential receipts from those proceedings until their
identity (and the amounts 1in dispute) are made public.

You might want to consider the following language, which
would capture for your purposes any receipts from pending
tax proceedings:

One-half of the money not included in the estimated
receipts set out in the budget for fiscal year 1989
submitted under AS 37.07.020(a) that 1is received by the
state during the fiscal year ending June 30, 1989, from
the settlement or other conclusion of pending tax pro—
ceedings is appropriated to * * *

The matter would be simplified if the revenue side of the
budget, and the revenue estimates, included an item describ—
ing estimated receipts from the collection of disputed or
delinquent taxes. Unfortunately, such receipts appear only
within the total estimated unrestricted general fund receipts,
It is my understanding that "windfall™ receipts are not
projected, but are included only when the money 1is 1in the
bank. Consequently, the suggested language should pick up
any receipts that are not in the routine revenue flow.

IT you want me to prepare a draft that would incorporate the
suggested language, please advise.

DRD :mkr
ml 37118

Enclosure



POUCH Y STATE CAPITOL
JUNEAU, ALASKA 9981 I
907 465 3800

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM December 9, 1987
SUBJECT: Windfall Receipts (W.0. 5-1160)
TO: Representative Fran Ulmer

Attn: Dennis Burns

FROM: David R. Dierdorff
Revisor of Statutes

Enclosed is the draft bill requested for you by Dennis

Burns. I have deleted the reference to Arco v. State,
because the two major Arco cases that have been made public
are fully resolved. Arco may well be included among the tax-—
payers involved in tne $2.5 billion in pending tax proceed—
ings , but it would not be appropriate to identify by taxpayer
the potential receipts from those proceedings until their
identity (and the amounts in dispute) are made public.

You might want to consider the following language, which
would capture for your purposes any receipts from pending
tax proceedings:

One-half of the money not included in the estimated
receipts set out in the budget for fiscal year 1989
submitted under AS 37.07.020(a) that is received by the
state during the fiscal year ending June 30, 1989, fronm
the settlement or other conclusioil of pending tax pro—
ceedings 1is appropriated to * * *

The matter would be simplified if the revenue side of the
budget, and the revenue estimates, included an item describ—
ing estimated receipts from the collection of disputed or
delinquent taxes. Unfortunately, such receipts appear only
within the total estimated unrestricted general fund receipts.
It 1s my understanding that "windfall"™ receipts are not
projected, but are included only when the money is in the
bank. Consequently, the suggested language should pick up
any receipts that are not in the routine revenue flow.

If you want me to prepare a draft +*hat would incorporate the
suggested language, please advise.

DRD :mkr
ml 3/118

Enclosure
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12/9/87
IN THE HOUSE BY ULMER
HOUSE BILL NO.
IN THErLEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act making special appropriations of windfall

receipts to the principal of the permanent fund and
to the budget reserve fund; and providing for an
effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. One-half of the money received by the state from the
settlement or other conclusion of the North Slope royalty case (State v.
Amerada Hess, et al.) and the Dinkum Sands case (United States v. Alaska)
is appropriated to the principal of the permanent fund.

* Sec. 2. One-half of the money received by the state from the settle—
ment or other conclusion of the North Slope royalty case (State v. Amerada
Hess, et al.)and the Dinkum Sands case (United States v. Alaska) 1is
appropriated to the budget reserve fund (AS 37.05.156).

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).



STEVE COWPER, GOVERNOR

vr/ REPL Y TO:
DEPARTMENT OF LAW [ 1031 W 4th AVENUE
SUITE 200
OFFICE OF THE ATTORNEY GENERAL RHONE. (207 Teaogn 1o

7 1st NATIONAL CENTER
100 CUSHMAN ST
SUITE -100
November 23, 1987 FAIRBANKS. ALASKA 99701-1679

\
51 PO sox k—STATE CAPITOL
JUNEAU. &LASKA 99611-0300
PHONE: (907) A65-3600

The Honorable Johne Binkley
Co-Chairman

Senate Finance Committee
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Re: Oil and gas litigation status
report

Dear Senator Binkley:

The Department of Law 1is actively engaged 1in oil and
gas litigation on four broad fronts. These are summarized below:

State v. Amerada Hess. The North Slope royalty case
presents a dispute over lease form interpretation and ultimately
over the amount of royalty the state 1is entitled to from the
North Slope producers from pipeline start-up through December 31,
1986, The parties had originally limited the suit to the period
1977 through 1984. As a result of recent negotiations, however,
the parties decided to add 1985 and 1986. On November 3, 1987
Judge Carpeneti set the Amerada Hess case for trial, beginning
October 2, 1989. It is expected to last at least six months.

On November 2, 1987 three producers, Standard Alaska,
Exxon, and Chevron, filed suit in U.S. District Court in
Anchorage in an attmept to block trial of the case in any Alaska
court. The three producers have publicly declared their intent
to abide by the schedule adopted by Judge Carpeneti in the
state"s case, even as they seek to have the trial itself held
outside Alaska. These producers have estimated the potential
liability could approach $2 billion. /00"

United States v. Alaska. This case/ involves the
Beaufort Sea title dispute at which more than $128 billion 1is in
dispute. Should the state prevail, the potential to the state
may be many times that amount because of its application to all
off-shore areas in Alaska, The case 1is currently pending before
a special master appointed by the United States Supreme Court.



The Honorable Johne Binkley November 23, 1987
Senate Finance Committee Page 2

We expect the special master®s report to be issued within the
next several months. That report must be approved by the Supreme
Court after opportunity for briefing by both the state and
federal governments.

FERC Proceedings. In October 1987 the United States
Court of Appeals upheld the validity of the TAPS settlement. We
expect the matter to be appealed to the United States Supreme
Court. In the interim we plan to undertake a major compliance
audit of the settlement. In addition, the state 1is litigating
tariffs filed for both the Kuparuk and Endicott pipelines.

Tax Proceedings. Trial will be completed in one major
tax proceeding during FY"89 and another major proceeding placed

on track for trial in FY 90. Other cases, not necessarily
involving high stakes, but containing major legal 1issues, will
also be at various stages of trial preparation. Because of
confidentiality the amounts 1in issue in any given case may not be
disclosed. However, consolidated assessments exceed $2.1
billion.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:
Robert M. Maynard
Assistant Attorney General

RMM: j f
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 1P, 1988

SUBJECT: Sections 4 and 5, HB 358
TO: Representative Fran Ulmer

FROM: George Utermohle”# =
Legislative Counsel

This memorandum 1is in response to the request of Dennis
Burns of your staff for a summary of sections 4 and 5, of HB
358 and a brief discussion of the ambiguities in the lan—
guage of those sections.

Sections 4 and 5 of HB 358 appropriate windfall receipts
received by the state during fiscal year 1989 from tax pro—
ceedings against oil and gas production or pipeline com—
panies under AS 43.20 (corporate income tax), former

AS 43.21 (oil and gas corporate income tax), and AS 43.55
(oil and gas properties production tax). These windfall
receipts are appropriated equally between the principal of
the permanent fund and the budget reserve fund.

Sections 4 and 5 of the bill appropriate ™oney not included
in the estimated receipts set out in the budget for fiscal
year 1989." Because the budget document d*es not describe

in detail the sources of estimated receipts, it is very dif—
ficult to determine whether the state anticipates receiving
money as the result of a particular tax proceeding. Without
a detailed description of the money that the state antici—
pates to receive from tax proceeding of the kind subject to
sections 4 and 5 of the Dbill, it is impossible to determine
which of the current tax proceedings may result in windfall
receipts to the state. When the state receives money as the
result of a tax proceeding that may be subject to the appro—
priations made by sections 4 and 5 of the bill, the Depart—
ment of Revenue will have to subjectively decide whether the
state had anticipated that money when the budget was
developed.



Representative Fran Ulmer
Page 2
January 18, 1988

The money appropriated by sections 4 and 5 is derived from
"the settlement or other conclusion of pending tax proceed—
ings.” This phrase is taken from the Department of Law"s
report to the Senate Finance Committee. The department of
Law uses this phrase to refer to both administrative and
judicial proceedings and to include "partial™ (preliminary)
settlements as well as the ultimate conclusion of the
proceeding. However, unless the phrase "settlement or other
conclusion” 1is defined in HB 358, it is ambiguous as to
whether it includes money derived from tax proceedings that
are not the result of a final and conclusive settlement of
the case. For instance, the Dinkum Sands money just
received by the state was not the result of a settlement or
conclusion of the Dinkum Sands case. That money was
released from escrow and was due to the state under federal
revenue sharing laws regardless of the outcome of the case.
The ultimate issue in the Dinkum Sands case 1is the fate of
the money that is still being held in escrow and that won"t
be determined until there is a decision as to who owns the
land surrounding Dinkum Sands. If any of the pending tax
proceedings should result in a partial payment to the state
of outstanding taxes owed because that portion of the tax Iis
not disputed by the parties, would that be considered a
"settlement or other conclusion?” A partial settlement is a
"settlement”™ but it is not an "other conclusion™ to a tax
proceeding. So there is an ambiguity as to what kinds of
settlements are subject to appropriation by the bill.

Pending tax proceedings usually begin as administrative tax
proceedings within the Department of Revenue. I the
parties to the tax proceeding (the state and the taxpayer)
cannot resolve their dispute in the administrative pro—
ceeding, the dispute is ultimately decided by the courts.
Sections 4 an™ 5 relate to "pending tax proceedings"™ without
regard to whether the proceeding is administrative or judi—
cial. In my view "pending tax proceedings"” means either an
administrative proceeding or judicial proceeding, though it
can be argued that "tax proceeding™, as used in HB 358,
means only an administrative proceeding.

IT | can provide a further discussion of the issues inherent
in sections 4 and 5 of HB 358, please contact me.

GU:gc
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TO:

FROM:

SUBJECT:

DATE:

HB 358

Alaska State Legislature

House

P.0. BOX V
State Capitol
Juneau, Alaska 99811

M EMORANTDUM

House State Affairs Committee Members

Repr~sentatiye Fran Ulmer, Chair
House/Sta”&Affairs Committee

HB 358: I1"An Act making special appropriations of
windfall receipts to the principal of the permanent
fund, the budget reserve fund, and to the public school
fund; and providing for an effective date."”

January 21, 1988

makes a special appropriation of revenue received by the

state from the North Slope royalty case and the Dinkum Sands Case

to the

principal of the Permanent Fund, to the Budget Reserve

Fund and to the Public School Fund.

HB 358 makes a special appropriation of the money not included 1in
the estimated receipts set out 1in the budget for FY 89 fronm
pending tax proceedings to the principal of Permanent Fund and to
the Budget Reserve Fund.

The provisions of HB 358 apply only to revenue received after the
effective date of this bill. Therefore the above appropriations

do not

include the $322 million recently received ly the state as

revenue sharing.

The proposed legislation would accomplish the following:

D

2)

Dedicate funds to the principal of the Permanent Fund at
a time when revenue decline reduces the 1likelihood of
comparable deposits; and

Create a cushion against budget shortfalls.
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POSITION PAPER
House Bill 362

This bill will allow a select few members in the Teachers' Retirement
System (TRS) to be credited with up to 13.5 year of membership credit
for service which has been fully credited in the federal civil service
retirement system. There are currently two non-vested members working
at the university who would become eligible immediately for retirement
if granted this retroactive service. Plus, there are approximately 14
other people who would become eligible for benefits immediately upon
their employment with any TRS employer.

The Palmer Agricultural Experiment Station was established by the
federal Department of Agriculture (USDA) and was jointly managed by
the federal government and the University of Alaska from 1955 to the
present. From 1965 through 1968, the USDA began conveying property

and some resources to the wuniversity. In 1968 the employees were
given a choice to either remain in the federal service or to transfer
to the university. The group of employees who transferred to

exclusive university employment in 1968 were allowed to receive credit
in the TRS for prior Palmer federal service as an incentive and to
reduce the adverse impact of terminating their federal retirement
credit. Those employees continuing in their USDA positions, continued
to accrue retirement credits in the federal system and were not
adversely impacted by the wuniversity's greater involvement at the
Palmer Station.

Ten years of the USDA service at the Palmer Agriculture Station
between 1955 and 1968 may be claimed as outside service under AS
14.25.060 under the current statutes.

This bill would decrease the TRS funding ratio by 0.1" and would
increase the employer contribution rate by 0.3".

The department could support this bill if amended to allow those
members not eligible for concurrent retirement credit in the federal
Civil Service Retirement System to be credited i ,th pre-1968 service
at the Palmer Station thus precluding double dipping.

fa

Division of Retirement & Benefits

Comm ndrews Date
Department of Administration
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0 HOUSE COMMITTEE REPORT

Date referred: 1/15/88 FURTHER REFERRALS: Judiciary
Finance
DATE:
The State Affairs Committee has considered HB 365

"An Act relating to delegation of responsibilities of the Alaska Permanent
Fund Corporation Board of Trustees; relating to liability of the Alaska
Permanent Fund Corporation, its board, and its employees; and providing for
an effective date.”

RECOMMENDS :

[ 1 replace with [ 1 the same title
[ ] attached amendment(s) [
do pass

do not pass

1 a new title

no recommendation
individual recommendations
additional referral to the Committee

ADOPTS: 1 letter of iIntent

ATTACHES HEw FISCAL NOTE(Ss):

[ ] fiscal impact same as previous Tiscal note
[ 1 zero fiscal note published _
[ 1 zero with analysis [/Q same as previous zero fiscal

note published /- /bP-S))?
SIGNING OTHER RECOMMENDATIONS:
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s-TEVE CDWPER

GOVERNOR

Statk of Alas ka
office or the governor
Juneau

January 15, 1988

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AF 99811

Dear Representative Grussendorf:

Under the authority of art. IlIl, sec. 18, of the Alaska Con-
stitution, 1 am transmitting a bill relating to the dele-
gation of authority from the Board of Trustees of the Alaska
Permanent Fund Corporation (board) to the employees and out-
side advisors of the corporation, and limiting the liability
of the fund, its board, and employees.

Section 1 of the bill adds proposed AS 37.13.105, concerning
delegr IX T of the board"s duties and Hlimiting liability.
The p ~ >sed statute (@) clarifies that the board may allo-
cate responsibilities among its members and may delegate
any of its responsibilities to the corporation®s employees;
(@ specifically authorizes the board to contract with one
or more investment managers Tfor investment of the fund®s
assets, and defines ™"investment manager™; (3 relieves the
board m liability with respect to assets for which
investment authority has been prudently delegated; and
@ clarifies the degree of i1ndemnity provided to the board
and i1ts employees iIn performing their official duties.

Although 1 believe that the board already has implied au-
thority or coverage regarding some of these matters, there
are arguments that could lead a court to conclude otherwise.
Therefore, this Dbill provides specific statutory au-
thorization and clarification to protect both the board and
its employees from untoward Hliability that could otherwise
arise even 1T actions taken are prudent and appropriate
under the circumstances.

In an opinion dated September 13, 1982, the Department of
Law discussed board delegation of decision-making to an em-
ployee or investment manager. That opinion stated that,
given the statutory scheme under which the board i1s com-
pensated, by honorarium, only for those days spent dealing
directly with board work, i1t is "obviously implied” that the
board would delegate to its employees, or to investment man-
agers retained under contract, substantial responsibility
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for day-to-day decisions. The opinion further stated that
the board may so delegate as much authority as iIs consistent
with the prudence displayed by similarly situated institu-
tional 1iInvestors.

Notwithstanding this opinion, however, there IS no express
statutory language that permits allocation or delegation of
final investment decisions or even lesser matters. Express
statutory authorization 1is desirable, particularly in light
of (@ the consistently applied common law rule that such
delegations are not usually permitted; (@ the fact that
other institutional 1investors that allow such delegations
almost uniformly do so under express authorizations; and
3 the fact that the reasoning of the opinion would not
support the delegation of authority to subcommittees of te*
board (as has sometimes occurred in the past).

Current AS 37.1j.120(f) permits the board to enter into "all
contracts necessary, convenient or desirable”™ for the pur-
poses of the corporation. While the state would argue that
this is clear support for the board"s authority to contract
with professional investment managers for investment ser-
vices, the board is not relieved of liability for the subse-
quent investment decisions of those 11 estment managers -
even if the choice of a particular manager was prudent,.
Under 29 U.S.C. 1105(d), a provision of the federal Employee
Retirement Income Security Act (ERISA), a fiduciary 1Is ex-
pressly absolved of liability iIf investment responsibility
iIs delegated to a professional iInvestment manager, and such
a provision 1is desirable here. Additionally, the language
of AS 37.13.120(f) would not cover allocation of duties
among board members or delegation of responsibilities to
corporatirn employees.

Therefore, proposed AS 37.13.105(a) and (© make clear that
the board may allocate its responsibilities among its mem-
bers and may delegate any of 1i1ts responsibilities to Iits
employees. Proposed AS 37.13.105(c) expressly permits the
board to contract with one or more ™"investment managers'™ for
investment of the permanent fund, and relieves the board of
liability with respect to assets for which iInvestment re-
sponsibility iIs so delegated, as long as the delegation was
done in a prudent manner. Proposed AS 37.15.105(d) provides
a definition of ™"investment manager,” with the language In
subparagraphs @ A - (© of that subsection being taken
from the parallel provisions of ERISA. Subparagraph
(@D(@2)DO adds a category for real estate investment manag-
ers which i1s not included in ERISA but which is appropriate
for permanent fund investments.
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Finally, subsection () of proposed AS 37.13.105 clarifies
the degree of iIndemnity provided to the board and iIts em-
ployees in performing their official duties. AS 09.50.250
immunizes the state against suilt based upon an agency®s or
employee®s exercise or Tailure to exercise discretionary
functions or duties, whether or not the discretion involved
Is abused. The Department of Law stated in an opinion dated
December 2, 1982, that the immunity for discretionary acts
probably covers most decisions of the board; it iIs state
policy to defend and indemnify officers or employees against
personal liability.

Nonetheless, the opinion pointed out that there iIs no statu-
tory provision relating to 1indemnity, and suggested that
enactment of a statute stating the scope of iIndemnity would
be helpful. Furthermore, 1in several cases 1In recent years
the Alaska Supreme Court has held that only decisions that
rise to the level cf planning or policy fTormulation Tfall
within the discretionary acts exception, while decisions
made at the operational or ministerial level will not be
shielded from liability. E.g., japan Air Lines Co., Ltd. v.
State, 628 P.2d 934 (Alaska 1981); Carlson v. State, 598
P.2d 969 (Alaska 1979); Adams v. State, 555 P.2d 235 (Alaska
1976); State v. Abbott, 498 P.2d 712 (Alaska 1972). This
doctrine leaves a great deal of room for successful lawsuits
attempting to 1impose [liability for decisions that, with
hindsight, might appear ill-advised. For example, iIn Divi-
sion of Corrections v. Neakok, 721 P.2d 1121 (Alaska 1986),
the Alaska Supreme Court held that decisions by the counsel-
ors and parole officers iIn fTormulating a particular indi-
vidual®s parole plan, in deciding on the type of special
conditions to impose, and in deciding on whether to iInform
persons iIn the community and potential future victims of
possible crimes about the character of the parolee, were
"ministerial,” rather than protected "discretionary' acts.

Consequently, an argument might be made under pre-
sent law that while the decision to delegate investment re-
sponsibility to the staff or to a yet-to -be selected In-
vestment manager 1s a discretionary act and thus immune from
suit, the actual choices of the investment manager and of
investments themselves are ™"operational,” and thus not im-
mune. This narrow application of the distinction between
"discretionary” and "ministerial” acts renders the present
immunity statute (AS 09.50.250) practically meaningless; yet
it 1s an increasingly plausible outcome under recent court
reasoning. Thus, express protection for the board and its
employees against liability should be extended.
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The bill proposes another new section, AS 37. . 25, to au-
thorize the board to create one or more limited liabi]ity
trusts. The Alaska Permanent Fund Corporation has a sub-
stantial, diversified i1nvestment portfolio, which includes a
variety of investments in real estate. Some of these 1In-
vestments have taken the form of general partnership inter-
ests In partnerships owning and operating various Kkinds of
real estate. Because of the liability that can attach to
general partners In such circumstances, it has become desir-
able to provide a means by which assets of the Alaska Perma-
nent Fund Corporation other than general partnership inter-
ests are insulated from any such liability that may accrue

through ownership of general partnership interests. The
purpose of the proposed statute 1is to expressly allow
creation of a separate legal entity . trust, that would af-

ford the Alaska Permanent Fund Corporation the same pro-
tection against liability that a corporation affords a
shareholder.

Such a trust, holding general partnership interests and any
other related assets considered appropriate by the board,
would be created by a trust instrument that names the board
as trustees of that trust and names the Alaska Permanent
Fund Corporation itself as the the exclusive beneficiary of
the trust. The corporation would at all times have the un-
fettered ability () to withdraw the corpus and income from
such a trust, (@ to revoke the trust, @ to dismiss the
trust"s investment advisor after reasonable notice, and (4
to terminate 1its interest 1iIn the trust by selling its
interest to any organization permitted to own such a trust
under 26 U.S.C. 501(c) (&) (Internal Revenue Code, as
amended as of 1986) .

The trust instrument would permit investment of trust assets
in such general par’nership iInterests, and otherwise limit
the trust to the exclusive purpose of acquiring such part-
nership iInterests or other real property, and holding title
to and collecting income from the property. The trust must
remit the entire amount of such iIncome (less expense) to the
Alaska Permanent Fund Corporation.

Under the laws of Alaska, only the trust assets would stand
behind obligations of the trust. Neither the trustees, nor
the Alaska Permanent Fund Corporation as the trust benefi-
ciary, would be liable for any obligations of the trust,
except that the Alask . Permanent Fund Corporation could be
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liable for an amount up to the value of any trust assets
distributed to i1t after a liability of the trust arose, to
the extent that trust assets/dxeinsufficient to satisfy the
trust®s liability to third pé&rtic

\

Steve Cowper
Governor 1



