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t he  order o f  t he  di rector  of in suranfe ,  Depa r tmen t  of Commerci i  and 
Economic Development ,  u nde r  which the deposi t  ia mode.  (5 2 ch 62 
SpV 19821

Sec .  09.38.030. E x e m p t i o n  o f  e a r n i n g s  a n d  l i qu id  a s s e t s ,  (a) 
Except as provided . I und (c) of thi s sect ion and AS 09.38.050. on 
individual de h inr i < p m u | q arLe.xeMpt .mnoft he  individual  debtor ' s 
weekly net e a r nings net  tn e xreed $175. T he weekly net  earn ings  of an 
individual  a r e  de t e rmined by sub t r ac t ing from the  weekly gross 
earn ings  oil s ums requi red by l aw or : our l  order lo be wi thheld.  The 
weekly net e a rn ings  of on individual  paid on a monthly basis are 
de te rmined by sub t r ac t ing from the  monthly gross c omi ng s  of the 
individual  all sums requi red by law or court  o rder  to be wi thheld and 
dividing the r ema inde r  by 4 3 The weekly net  e a rn ings  of an individ­
ual paid on a semi -monthly basis a re  de t e rmined by subt rac t ing from 
the semi -monthly gross e arn ings  all s ums  requi red by law or cour t  
order lo be wi thhe ld and dividing the rema inde r  by 2.17. 

j ' (b) An individual  who does not receiye_£arcing*.  e i t he r  weekly,
semi monthly or monthly'  is~entil led to a max imum exempt ion for the 
aggregate" value of cash and othe r  l iquid asse t s ' a'vailable in any mont h 
oWlOb, except  as provided in AS C9.38.050/The t e rm l i q u i d  asse t s" 
includes deposi ts,  secur i t i es . ' no teb ,  d rafts^ acc rued '  vaca t ion pay,

: refunds, pr epaymen t s ,  a nd  receivables
fci A credi tor  may levy upon ea rn ings  exempt  unde r  (a) and (b) of 

this sect ion i f the credi tor ' s  c laim is
(1) enforceable a ga i ns t  exempt  proper ty unde r  AS 09.38.065(a)(1);

or
(2) enforceable unde r  an order  of a court  of bankr up t cy  under  chap- 

■ ter  XIII of the Bank rup t cy  Act (11 U.S.C. , Bee. 1301 e t  aeq.l.
(d) If the individual  debtor  is a nonres ident ,  the l imi tat ions on g a r ­

n i shmen t  imposed u nde r  15 U.S.C. 1673 apply.
(e) T h e  following proper ty,  unless exempt  wi thout  l imi t at ion under  

AS 09 38.015. upon receipt  by and whi le it is in the possession of the 
individual ,  sha l l  be t r ea ted as earnings ,  income, cash,  o „ ,cr l iquid 
asse ts unde r  th i s  section:

(II benefi t s paid by reason of disabi l i ty,  i l lness, or  unemployment ;
12> money or proper ly received for a l imony or sepa r a t e  maintenance ;
(3) proceeds of insurance ,  a j udgmen t ,  or  a se t t l ement ,  or  other  

r ights accruing as a r esul t  of bodily injury of the individual  or of  the 
wrongful de a t h  or bodily injury of a no t he r  ind.vidual  of  whom the 
individual  was or is a dependent ;

(41 proceeds or benef i t s paid or payable on the dea t h of an insured,  
if the individual  was t he  spouse or a dependen t  of the insured;  and

(5) amoun t s  paid u nde r  a stock bonus,  pension,  profi t -sharing,  a n n u ­
ity, or s imi la r  plan or cont rac t ,  providing benefi t s by reason of age,  
i l lness, disabi l i ty,  or  l eng th of service. (4 2 ch 62 SLA 1982)
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Crom reference*. — Tor federal pruvl- 
•lont placing limitation! on garnishment 
of w«gc», ice IS U S C. i 1673; for provi­
sions esempting permsnent fund divi­
dends from eiKution. see AS 43 23 065.
Editor's notes. — This section must be 
rrsd with IS USC. I 1673. which limits 
garnishments of wsges and preempts this 
section wherever it would permit gar­
nishment in eicess of federal liniiLalioha 
See ootee from November IS. 1982, Cp 
Att'y Gen undtr heeding “Opinions of 
attorney general,* below.
Opinions of attorney general. — Thia 
aociion is incompatible in many respects 
with IS USC I 1673. which pleceo limits 
on garnishment of wages, and at a result.

whsra stale law would .permit t 
nithment of wages in ritess of r 
permitted by federal law, the stale I 
musl give way and federal limitetmne 
applied November IS. IP42. Op A 
Gen.Tho preemp. on by IS USC I 167; 
limited Under the provisions of IS U > 
II 1673ic)snd 1677 as interpretedbs s 
loua stale courts, when a slate law t 
(tic J with the federal garmshm 
provisions, each garnishment musl 
anslyred on a caw-by-case basis, and s' 
consideration of both the federal and si 
formulas, whichever results in the le 
■ mount garnished should tie sppl 
November IS. 1982 Op Alt'v Gen

NOTES TO DECISIONS

Prior law. — For case construing prior Monrean. Sup Cl Op No 871 iFile 
income esempuon slalule, see Miller.v 14901, SG7 P 2d 771 11973'

See.  09.38.035. C o n t i n u i n g  l i en o n  wa g e s ,  tai In the case ol 
g a r n i s hmen t  of earn ings ,  when the ga rn i shee ’s an swe r  reflects t ha t  t 
de fendan t  is employed by the gamiehee ,  the j udgmon l  or balance d 
as reflected on the wr i t  of g a r n i s hmen t  shal l  become a lien on e am in  
due a t  t he  t ime of service of the wr i t  to the ex ten t  t ha t  they a re r 
exempt  from ga rn i shmen t ,  and t h a t  i ien shal l  cont inue as to sub 
quen t  nonexempt  e arn ings  unt i l  the total subject to the lien equals  i 
amoun t  s t a t ed on the wr i t  of ga rn i shmen t ,  except  t ha t  the lien 
subsequen t  ea tn inga  shal l t e rmina t e  sooner if the employmr 
re la t ionship iB te rmina t ed ,  if t he  under ly i ng judgmen t  is vacati 
modified, or sat isf ied in full, or  if t he  wr i t  iB distfttased

(b) A garn i shee  shal l  pay into cour t  all nonexempt  earn ings  of t 
de fendan t  subject to the cont inu ing lien under  lai of this sectii 
Accrued in t e res t  on the j u dgment  or balance due aa refiected on t 
wr i t  of a t t a c hmen t  may be gamiBhed unde r  a supplement al  writ 
ga rn i shmen t  af ter  the pr incipal  amoun t  s t a t ed on the original writ 
ga rn i shmen t  ha s  been paid. I§ 2 ch 62 SLA 19h'Ji

Sec .  09.38.040. P r i o r i t i e s  b e t w e e n  c o n t i n u i n g  liens.  A )i 
obta ined unde r  AS 09.38.035 has  pr ior i ty over any subsequent g. 
n i shmont  lien or wage ass i gnment .  A wri t  c rea t i ng a cont inuing li 
served upon on employer  whi le a con t inu ing lien imposed by a previ-i 
wr i t  is still in effect shal l  be answered by the employer wi th 
s t a t emen t  t ha t  the employer  is holding no funds and wi th a fur t i  
s t a t emen t  s t a t i ng  when all previous l iens are expected to t ermina 
The s ubsequen t  wr i t  ha s  full elTect from the te rmina t ion of all pr; 
liens or unt i l  it ia otherwise t e rmina t ed  under  AS 09.38.035. Howev. 
a BubBequent wri t  ia not  effective i f  a w n t  in the same cause of ncu 
is pending a t  the t ime of service of ga rn i shmen t  (5 2 c h f i 2SLA19>
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Sec. 09.38.045. E f f e c t i ve  d o t e  o f  c o n t i n u i n g  l ien.  The effective 
date of a wr i t  c r ea t i ng n con t inu ing lien is the clnte of  service upon the 
garnishee.  However ,  if there  are,  on t h a t  dote,  l iens by vi r tue of previ ­
ous wri ts ,  t he  effective da t e  is t he  da l e  all previous wri t s  t e rmina t e ,  
i )  2 ch 62 SLA 19821

Sec .  09.38.050. I n c r e a s e d  e x em p t i o n  a m o u n t .  (a) An individual  
debtor who is in possession of money t h a t  was obta ined as paymen t  for 
un iryury or di sabi l i ty may reques t  the cour t  lo order  an increase in the 
exempt ion amoun t s  under  AS 09.38.030. The individual  debtor  shal l  
s ubmi t  aff idavi ts or offer tes t imony in suppor t  of the reques t  as 
requi red by the court . The cour t  shal l  de te rmine  t he  exempt ion amoun t  
af te r  considerat ion of t he  individual ' s  responsibi l i t i es and all the 
present  and ant i c ipa ted proper ty and income of the individual ,  i nc lud­
ing t ha t  which is exempt .

(b) The exempt ion amoun t s  u nde r  AS 09.38.030 may be increased 
when the individual  submi t s  un affidavi t ,  u nde r  pena l t y o f  perjury,  
s ta t ing t ha t  the individual ' s  e arn ings  alone suppor t  t he  individual ' s 
household,  by so doing, t he  max imum pa r t  of  the individual ' s  aggr e ­
ga te  disposable e arn ings  for any week subject  to execut ion may not 
exceed the amoun t  by which the individual ' s  di sposable e arn ings  for 
t h a t  week exceed $275, or. if the individual  iB c la iming an exempt ion 
for cash or o t he r  l iquid asse ts u nde r  AS 09.38.030(b), a  max imum 
amoun t  of $1,100 avai lable in any mon t h is exempt .  (J 2 ch 62 SLA 
1982)

Sec.  09.38.055. B a n k r u p t c y  p r o c e e d i n g s .  In a proceeding under  
the Bankrup t cy Act 111 U .SfL)  only the exempt ions  unde r  AS
09.38.010,09.38 015la), 09.38.0.  o, 09.38 025 a nd  09.38.030 1 ' y | (4 2
ch 62 SLA 1982)

Sec.  09.38.060. T r a c i n g  e x e m p t  p r o p e r t y ,  (a) If prope r ! , ,  a 
pa r t  of it, t ha t  could have been c laimed as an exempt  homes tead unuer  
AS 09 38 010, a bur ia l  plot u nde r  AS 09.38 015(a)(1), a heal th aid 
under  AS 09 38.015(aX2>. or personal  proper ty subject to a value l imi ­
tat ion unde r  AS 09 38 020 ' nti 11, or (2) or 09 38.020ic), ha s  been t aken 
or sold by condemnat ion,  or ha s  been lost, damaged ,  or dest royed and 
the owner has been indemnif i ed for it, t he  individual  ie ent i t l ed to an 
exempt ion of proceeds t ha t  a re  t -aceuble for 12 mon t hs  af ter  the pro­
ceeds a r  received. An individual  is ent i t l ed to an exempt ion of pro­
ceeds from the vo lun ta ry sale of an exempt  homes tead u nde r  AS 
09.38.010 t ha t  are t r aceable for six mon t hs  a l t e r  the proceeds are 
received. The  exempt ion of proceeds u nde r  thi s subsect ion does not 
ent i t l e the individual  to c hum an a gg i ega te  exempt ion in excess of the 
value l imi t at ion otherwise a l lowable u nde r  AS 09 38.010 or 09.38.020.

(b) Money or other  proper ty and proceeds exempt  unde r  thi s chap te r  
are t raceable under  thi s s i - l i on  by appl icat ion of t he  principle of 
first-in fi rst-out , lesl- in fi rst-out ,  or any othe r  reasonable basis for,

128

t rac ing selected by t ne  individual  c l a iming me  exempt ion.  n  l cn 
SLA 1982) • •

See .  09.38.065. C l a im s  e n f o r c e a b l e  a g a i n s t  e x em p t  p r o p e r
(a) No twi ths t and ing o t he r  provisions of this chapter ,

( D a  credi tor  may mak e  a levy aga ins t  exempt  property of any ki 
to enforce a c laim for

(A) child support ;
(B) unpa i d  e arn ings  of up lo one month ' s  compensat ion or 

ful l - t ime equ iva l en t  of one month ' s  compensat ion for personal servi 
of an employee; or

(C) s t a t e  or local taxes;  and
(2) a credi tor  may mak e  a levy aga ins t  exempt  proper ty to enfo 

a c laim for
(A) the purchase  price of the proper ty or a loan made for the expi 

purpose of enab l i ng an individual  lo purchase the property and used 
t h a t  purpose;

(B) labor or ma t er i a l s  furni shed to make ,  repai r ,  improve, preset 
store,  or  t r anspor t  the property;  arid

(C) a special a sse s smen t  imposed to defray costa of a public imprc 
men t  benef i t ing the property.

(b) Except  as provided in AS 09.38 070 l imi t ing the enforcemen 
cer t ain secur i ty interest s ,  this c hap te r  does not affect a ny statu) 
lien or secur i ty in t e res t  in exempt  property.

(c) A credi tor hav ing a c laim enforceable u nde r  (a) of this seci 
agains t  exempt  proper ty,  before, a t  the t ime af, or  a reasonable t 
af ter  mak i ng  a levy on proper ty of an individual ,  shal l  serve on 
individual  a not ice of the levy and of the basis for t he  credi tor ' s n  
to make  a levy on exempt  property.  (} 2 ch 62 SLA 1982) ,

Sec .  09.38.070. L im i t a t i o n  o n  e n f o r c e m e n t  8 f  c e r t a i n  aecui  
i n t e r e s t s  in  e x e m p t  g oo d s ,  (a) Thi s  section spphes  to a secur i ty in 
eol, except a purchase-money secur i ty interest ,  or a secur i ty i n t e r n  
a motor vehicle, in an i t em of goods (1) possessed by a n  individual  
being used by t ha t  individual  or a dependent ,  and (3) exempt undei 
09.38.020(a) — (d).

(b) Unless the individual ,  a l t er  receiving wr i t t en notice of the i 
vidual ' s r i ght s  under  this section, voluntar i ly sur r ender s  to the seci 
credi tor possession of an i t em of goods lo which this section applies, 
credi tor may not t a ke  possession of the i t em or otherwise enforce 
secur i ty in teres t  according to its t c rma wi thout  a n  order or procei 
court .

(c) The cour t  may o rder  or author i ze process respect ing any itei 
goods to which thia section appl ies only a f te r  a hear ing ,  upon notir 
the individual  of the hea r ing  and of  the individua l ’s r ight s at it. 
notice shal l  be aa di rected by the court .  The order or author i zat ion i 
prescribe appropr i a t e  condi t ions as to paymen t s  upon the debt s e c
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i  09.38 075 Alaska Statutes } 09.38.075

or otherwise.  The  court may not order or author i ze process respect ing 
the i t em if it t inds upon the hear ing both t h a t  t he  individual  lacks the 
means  to pay all or par t  of the debt secured und t h a t  cont inued pos­
session nr use of the i t em is necessary to ovoid undue  ha rdsh ip  for the 
individual or a dependent .

id) The court ,  upon appl icat ion of the credi tor  or the individual  and 
notice to the oihcr  and af ter  u hear ing und finding of changed c i r cum­
stances.  may vacate or modify an order or author i za t i on unde r  this 
section. 15 2 ch 62 SLA 19821

Sec.  09.38.075. Spe c i u l  p r o c e d u r e s  r e l a t i n g  to l im i t ed  v a l u e  
e x em p t i o n s ,  lal Unless a credi tor is seeking collection of a  claim 
enforceable uguinst  exempt  property under  AS 09.38.065, the credi tor  
may obta in a levy on nn individual ' s proper ty of  a kind l isted in AS 
09 „d.020 only by complying wi th this section. Before levy, the credi tor 
shal l  file wi th the cour t  out  of which the process issues

(1) an aff idavi t  s t a l i ng that  the credi tor ha s  r eason to bel ieve the 
individual  ha s  property of a kind listed in AS 09.38.020 t h a t  is not 
yxempt .  ident i fying the property,  se t t i ng out  facts cons t i tu t ing the 
basis for bel ieving the proper ly is not exempt ;  and 

12) a r eques t  for an order  by the cour t  not i fying the individual  
(A i of the credi tor ' s c laim of a r i ght  to levy on the proper ty ident i f ied 

as nonexempt ,
(B) of the individual ' s  r i ght  lo contest  the credi tor ' s c laim of a r ight  

to lev; by fi ling wi th the clerk of the court ,  on or before a da te  fixed by 
the court ,  bu t  not exceeding 15 daya af ter  the i ssuance of the order ,  a 
wr i t t en object ion to the proposed levy and a s t a t emen t  of the grounds 
for the object ion and of the r ight  lo descr ibe the proper ty in lieu of 
Metting its value,  

lC» of the possible consequences of fai lure lo respond to the not ice as 
provided in (c) of this sect ion,  and

(D) of the informat ion requi red by AS 09.38.085(a).
(b) Not ice of an order issued in accordance wi t h a r eques t  u nde r  (a) 

of this section, toge ther  wi th the credi tor ' s affidavit ,  shal l  be served on 
the individual  The  order shal l  res t ra in the individual  from removing,  
encumber ing,  damaging ,  or disposing of any proper ty of the kind listed 
in AS 09 38 020' for 30 days  af te r  receipt of the order ,  unless t he  court 
reduces,  extends ,  or otherwise modifies the re s t r a in ing order du r ing 
the 30-day period.

tc) If exempt ion of proper ty identif ied in a notice served on on' indi ­
vidual  unde r  lb) of this sect ion depends on u s  value,  the individual  may 
descr ibe the proper ly in the responsive s t a t emen t  and indicate the 
amoun t  of any  indebtedness chargeable  a ga i ns t  it. If the individual ,  
wi th i n the t une  al lowed by the order of the court ,  fails to respond to a 
notice served u nde r  lb) of th i s  section t ha t  the credi tor bel ieves the 
debtor  ha s  nonexempt  proper ly of a nd listed u nde r  AS 09.38.020, the 
cour t  may order  the individual  to appear  and disclose the descr ipt ion,

} 09.38.080 Code o r  (Sivil P roceduke 5 09 38 t

location, a nd  value of t he  indivjdual ' s  property.  If the individual fi 
to appear  and  disclose t he  inforpial ion specified in the order, the in 
vidunl waives  object ion lo the credi tor ' s  levy on property of t ha t  ki

(d) Except  to the ex t en t  the procedure is prescribed by this seed 
AS 09.38.080(e) governs u proceeding for the de te rmina t i on of a com 
in respect to a c laim to exempt ion of proper ty under  AS 09.38 020

(e) Costs incur red in mak ing ,  or proposing to make,  a levy on pr 
er ty of a kind listed in AS 09.38 020 shal l be paid out of the procc 
of a sale of  proper ty of t ha t  kind,  i f  the proceeds of a sale of the propc 
ore insuff icient  to cover t he  costs incur red in proceedings commen. 
under  th i s  Bcction, the credi tor  shal l  pay the costs and may not reco> 
them from the individual ,  no twi t hs t anding any agreemen t  of i 
par t i es to the cont rary.

(f) The burden of proving ,lhe val idi ty of an exempt ion by 
preponderance of the evidence,  is upon the individual  claiming i 
exempt ion.  (§ 2 ch 62 SLA 1982)

Sec .  09.38.080. P r o c e d u r e s  a p p l i c a b l e  to a levy o n  p r o p e r t y  
a n  i n d i v i d u a l ,  (a) Except  in a proceeding under  AS 09.38.065, a cr> 
itor shal l  comply wi th this sect ion in ob ta in ing a levy on property of 
individual .  In a proceeding to levy on personal property of a kind list 
in AS 09.38.020, u credi tor  shal l  comply wi th this section and 
09.38.075.

(b) Before, a t  the t ime of, or  wi th i n t h ree  days af ter  levy a gan 
proper ty of a n  individual ,  t he  credi tor  shal l  f i le^vi lh the court fn 
which the process issued on aff idavi t  s t a t i ng thift the credi tor h 
reason to bel ieve the individual  ha s  proper ty t h a t  is not exempt ,  idt 
t i fying the proper ty,  a nd  s t a t i ng  facta cons t i tu t ing the basis for th 
bclief.

(c) Before, a t  t he  t ime  of, or wi th in  t h ree days af ter  levy, the credit 
shal l serve on t he  individual  a notice under  AS 09.38.085, i n dud im  
copy of the af f idavi t  fi led u nde r  (b) of th i s  section.

(d) A bid for proper ty t h a t  is less t h an  the amoun t  of the exem 
value is no t  acceptable a t  a  sa le of proper ty under  a levy. If indebti 
nesa secured by a val id l ien is chargeabl e agains t  the proceeds of tl 
sale, the bid mus t  exceed t he  amoun t  of the indebtedness secured pi 
the amoun t  of the exempt  value.  If a sufficient bid is not received, tl 
officer shal l  file a no ta t i on of the fact wi th the clerk or the court ai 
r e t u r n the proper ty to t he  individual .  The costs incurred dur ing let 
offering the proper ty for sale, and r e t u r . i n g  the property shal l I 
assessed a ga i ns t  the credi tor  and  a re  not recoverable from the indivi 
ual ,  no twi ths t and i ng  any a g r eemen t  of the par l i es to the contrary

(e) If any ques l ion ar i ses as U> the r ight s  of an individual  ent i t led 
a n  exempt ion u nde r  th i s  chapter ,  a n  interes ted person may file wn 
the clerk of the cour t  from which the process issued a s t a t ement  of tl 
c laim of exempt ions  and the quest ion raised.  The s t a t ement  shal l I 
refer red lo t he  cour t  as soon as  pract icable thereaf ter  The court sh*



« 1
order i I i h i  notice of a he ar ing  bo given. Al le r  hear ing the mat t e r ,  the 
cos r t  ahull make  finding* and issue an appropr i at e order .  The  cour t  
may awurd to the prevai l ing pa r ty coh Ib  of a proceeding unde r  this 
subaeclion.

(0 An object ion lo levy on the g round tha t  the proper ty seized ia 
exempt must  be filed wi th the c lerk of the cour t  wi th in 15 daya af ter  
the levy. The burden of proving the val idi ty of an exempt ion by a 
preponderance of the evidence is upon the individual  c laiming the 
exempt ion Fai lure to file a t imely object ion may be held to be a waiver 
of a claim lo exempt ion in the proper ty,  unless for cause shown the 
 ̂court  excuses the fai lure 1 5 2 ch 62 SLA 1982)

Sec.  09.38.085. C o n t e n t s  o f  no t i ce ,  la) The notice requi red by AS
09.38 0751 bl and 09.38 0ft0<c) ahull include the following informat ion:

(1) the amoun t  and da te  of the j u d gmen t  to be enforced by levy and 
sale ar oiher  mode of appropr i a t ing t he individual ' s  property;

12) the name  and address of the clerk of the court  wi th whom objec­
t ions mus t  be filed;

(3) the name  and address of the credi tor  and of the credi tor ’s a t to r ­
ney, if any;

(4i a copy of the aff idavi t  filed u nde r  AS 09 38.080(b);
* (5) a s umma r y  s t a t emen t  in lay terminology of the exempt ions pro­
vided b; the laws of thi s s tate;

(6) a s umma r y  s t a t emen t  in lay t erminology of the procedures for 
claiming exempt ions,  object ing to a levy on exempt  property,  changing 
veoue, and exercising the r i gh t  to repurchase  homestead property from 
a sale before ua  conf i rmat ion;  and

(7) a s t a t emen t  in lay t erminology of the r ight s ofpersoiiB othe r  t h an  
the individual as provided in AS 09.38.090.

(b) The supreme cour t  may  prescr ibe forma to be used by creditors,  
debtors and court  o f c c r s  u nde r  thi s chopter .

(cl A notice s ubs tan t i a l ly  complying wi th th i s  section is elTectiva 
even though the notice conta ins e r rors  if those er rors  do not resul t  in 
substant ial  prejudice to the r ight s  of the individual  debtor  or of the 
dependents of the individual  debtor.  (S 2 ch 62 SLA 1982)

Rfiiftor'i noU*. —• Subnotion ic» 
enacird a* ihf accond arnUrncr of ibl, but 
••a# rHrvjmata-d in 1962

■Sec. 09.38.090. A s s e r t i o n  o f  r i g h t s  b y  a n o t h e r .  If an individual  
fails lo select proper ty ent i t l ed to be claimed as exempt  or to object to 
a levy on the proper ty or to asser t  any othe r  r ight  unde r  this chapter ,  
the spouse or a dependent  of the individual  or any othe r  person a u th o ­
rized by law may make  the c laim or object ion or asser t  the r ight s 
provided by thi s chap te r  i(S 2 ch 62 SLA 1982)

1 32

Heo. UI),38.090. Judicial rel i ef ,  lal Ail ludlvnlTml m llid »|niidm>. 
dependent  of tho individual ,  or  any o t he r  person nuihi ir i /cd by law i 
ent i t lod to I r junc t ive relief, damages ,  or both, agains t  u crodiUir i 
othe r  person to pr even t  or redress a violat ion nf th i s  chapter  us pr- 
vided in the Alaska Rules of Civil Procedure A court muy award cos 
and reasonable  a t to rney fees to a pa r ty  ent i t l ed to injunct ive r e l i e f . 
damages

(b) For cuusc shown the court may rel ieve a per.-vm from the cons 
quencca of fai l ing to l a ke  t imely act ion lo assert r ight s under  th 
chapter .  (5 2 ch 62 SLA 1982)

Sec.  09.38.100. D e b t o r ’s p r o p e r t y  ow n e d  wi th  a n o t h e r ,  lal If i 
individual  and a no t he r  own property in this s ta te  as t enant s  
common or t enan t s  by the ent i rely,  a credi tor of the individual ,  suhji 
to the individual ' s  r i ght  lo claim an exempt ion under  this chapter ,  m. 
obta in a levy on and sale of the interes t  of the i ndmdu. i l  in the pro 
erly.  A credi tor who has obtained a levy, or a purchaser  *ho  h 
purchased the individual ' s  interest  a t  the sale, may have the proper 
par t i t i oned or the individual ' s  interest  severed.

(b) A pa r tner ' s  r ight  in specific pa r tner sh ip property is exem 
except on a c laim aguins t  the par tner sh ip if pa r t ne r sh ip property 
a t t ached for a pa r t ne r sh ip  debt ,  the pa r t ne r s  or any »( t hem or i 
represen ta t ives  of a deceased pa r tner  may not c laim an exempt ion I 
t h a t  proper ty unde r  thi s chapter ,  ( i 2 ch 62 SLA 1982i

Croci references. — For proviMoni am after pttumn of it nancy > k* 
making homcatcad held by i?nanu for the 34 15 U0\b> 
entirety liable for the debu of either un-

Sec.  09.38.105. Wa i v e r  of  e x emp t i o n .  A w ov e r  of exempt ion e: 
cuted in favor of an unsecured credi tor before levy on an individua 
proper ty is unenforceable,  but  a val id secur i ty interes t  may be giv 
in exempt  property.  (5 2 ch 62 SLA 19821

Sec .  09.38.110. Fed. . .  • ’ r e q u i r emen t s .  If a federal depa r tment  
agency issues a formal rul i . ig t ha t  a section of this chapter  relat ing 
public assi s tance will cause a s t a t e  plan for the del ivery of services 
benefi t s to !:« out  of conformity wi th fe.’eral r equi rement s ,  the secti 
will not apply to the ex t en t  t ha t  it causes the p rogram to be out 
confurmily wi th federal requ i r ement s  (5 2 ch 62 Sl .A I982i

Sec.  09.38.1)5.  A d j u s t m e n t  o f  d o l l a r  a mo un t s ,  i j i  The do) 
amoun t s  in thi s chopter  change,  as provided in this section, accord- 
to and lo the e xten t  of changes  in the Consumer Price index far 
Urban Consumers  for the Anchorage Metropol i t an Are j  rompileil 
' he  I Jureuu of Labor Stat i s t ics,  Uni ted Sta les Depar tment  of Labor *• 
indi..'). The  index for J n nuu r y  of the year  in w hich thi s .-eclinn becon 
effective 1 6  the reference base index.
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,'ol The  dull.ir amount s  change  on J u l y  1 of each even-numbered 
year  if the percentage of change,  calculated to t he  neares t  whole 
percentage |Hiinl. between the index fur December o f  the preceding 
t e a r  und the reference base index, is IU percent  or more,  but 

III the port ion of the percentage change in the index in excess ol u 
mul t iple uf 10 percent is d i s regarded and the dol lar amount s  change 
only in mul t iples of 10 percent  of the amoun t s  appear i ng in thi s chap te r  
un the effective date of thi s chapter :  and

12 > the dollar amount s  do not change if the amount s  requi red by this 
section are those cur rent ly in effect as a resul t  of ear l ie r  appl icat ion of 
this section.

i d  If the index is revised,  the percentage uf change is calculated on 
the basis of the revised index If a revision of the index changes the 
reference base index, a revised reference base index is de t e rmined by 
mult iply uiy; the reference base index appl icable by the rebaaing factor 
furnished by the Uni ted St a l e s  Bureau of Labor Stat i st ics.  If the index 
is superseded,  the index refer red to in th i s  sect ion is the one r ep­
resented by the Bureau of l^itsor Stat i s t i cs  as reflect ing most accu­
rately changes  in the ourchas ing power of the dol lar  for Alaskan 
Consumers

id) The Depa r tmen t  of Labor shal l  adopt a regulat ion announc ing 
t l )  on or before April 30 of each yea r  in which dol lar amoun t s  are lo 

change,  the changes in dollar amount s  requi red by (b) of th i s  section: 
and

(2) prompt ly af ter the changes  occur, changes  in the index requi red 
by I d  of th i s  section, including, if appl icable,  the numer i ca l  equivalent  
uf the reference base index under  a revised reference base index and th* 
designat ion or t i t le of any index superseding the index.

(el The Depa r tmen t  of Labor shal l  also provide noti f icat ion of a 
change in exempt ion amount .1) requi red under  icl of thi s section to the 
clerks of court in each judicial dist r i ct  of the s ta le  IS 2 ch 62 SLA 19821

Sec.  U9.38.120. P r o t e c t i o n  uf p r u p c r l y  of  r e s i d e n t s  a n d  
non reai i l enl s .  la l  Residents of this s ta le  are ent i t l ed lo the exempt ions 
provided under  this chap te r  Nonres ident s  a re  ent i t l ed to the e xemp­
tions provided by the law of the jur isdict ion of thei r  residence

(b) The terqi "resident ' '  means  an individual  who is physical ly 
present in lhe-stale and who intends lo ma i n t a i n  a pe rman en t  home in 
Alaska i j  2 ch 62 SLA 19821

Sec .  09.38.500. De f in i t ion s .  In this chapter ,  unless the context 
otherwise requires,  

l i t  "bur i al  plot" means  a parcel of real es tat e used for bur ia l  of 
human remains  and which is located wi thin an area des ignated for 
cemetery purposes by the s t a t e  or a general  luw or home rule munic 
ipality,

13-1

7 . , - st ;  . ' r  ’
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(2) "debt" means  a legal ly enforceable mone ta ry obligat ion or li 
i ty of an individual ,  whe the r  a r i s ing out of contract ,  tort,  or other

(3) "dependen t” me an s  an individual  who der ives support pr im 
from unother  individual ;

(41 "ea rn i ngs"  me ans  money received by an individual  for per- 
services and de nomi na t ed  us wages,  s a l a r y . commissions,  or other

(5) "exempt"  me ans  protected,  and " exemp t i on ' means prole, 
from subject ion to process or a proceeding to collect an unsecured

|6) "household goods” includes those i t ems that  make  a re-.ii 
habi t able  according to modt  '  s t andards .

(71 "judicial l ien" means  a . n on property obta ined by judgt 
levy, seques t ra t i on ,  or other  legal or equi table proce.— or p r o a ,  
ins t i tut ed for the purpose of col lect ing an unsecured debt .

(8) "levy" me ans  t he  s e u u r e  of proper ty unde r  a wri t of at tachi  
ga rn i shmen t ,  execut ion,  or any s imi la r  legal or equi table pi 
issued for the purpose of collecting an unsecured debt

(9) "l ien" means  a secur i ty interes t ,  or a judicial ,  s ta iuloi  
common- l aw l ien, or  any othe r  in teres t  in property secur ing p.iv 
of a deb t  or per formance of an obligat ion,

(10) "pr incipal  residence" means  the actual  dwel l ing place 
individual  or dependent s  uf the individual  and includes re., 
personal property;

i l l )  "secur i ty i n t e re s t” means  a n  interes t  ut property creut. 
cont ract  to secure p a yme n t  or per formance of an obligat ion;

(12) "serve notice" means  to give the person to be served a wi 
personal police in t he  s ame  mann e r  a summons  in a civil act. 
served,  or to mai l  t he  not ice to t he  person' s lust known addri 
f i rst-class mai l  and by us i ng a form of mai l requi r ing a signed rt

113) "s t d lu lory lien" means  a lien ar is ing by force of a s t a tu t e  > 
specified c i rcumstances  or condi t ions,  but  does not imlodo a set 
interest ;

(14) "value" me ans  fair ma rk e t  va lue of an individual ' s inter 
property,  exclusive of l iens of record;

(15) "wear ing appurel "  means  clothing und garment . - mtende 
adap ted lo be worn on the person lo j ' o l e c t  the person agHin- 
e lement s  or lo provide personal  comfoi l  or decency, or serw 
o r numen t  the person bu t  does nut include jewelry it 2 ch 62 SLA

Kevlior'i nuU-s. — Enacted »• AS 
09 38.125 Renumbered m I yttJ

Sue.  09.38.510. S h o r t  t i t le.  This  chapter  Mi.i> b»- n i r d  its the A 
Exempt ionB Act. (<* 2 ch 62 SLA 1982)

llevitor'e nolee. — Kneeled at AS 
09 38 130 Renumbered in 1982
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P.O. Box Y, Slate Capitol 
Juneau, Alaska 99111-3100 

Mail Stop 3.00 
(907) 465-3991

A L A S K A  S T A T E  L E G I S L A T U R E
H O U S E  O F  R E P R E S E N T A T I V E S

R E S E A R C H  A G E N C Y

M a r c h  1 9 ,  1 9 8 7

MEMORANDUM

T O :  R e p r e s e n t a t i v e  C .  E .  S w a c k h a m m e r

A T T N :  T o m  W r i g h t

F R O M :  P e n e l o p e  W e y h r a u c h
L e g i s l a t i v e  A n a l y s 1

R E :  O u t s t a n d i n g  C o u r t  F i n e s :  A t t a c h i n g  P e r m a n e n t  F u n d  D i v i d e n d s
R e s e a r c h  R e q u e s t  8 7 . 1 8 7  ( S u p p l e m e n t a l  I n f o r m a t i o n )

I  h a v e  r e c e i v e d  a d d i t i o n a l  
c o u r t  f i n e s  b y  t h e  c o u r t s  
i n t e r e s t  t o  y o u .  D a v e  H a a s ,
$ 5 , 0 0 0  w a s  c o l l e c t e d  i n  1 9 8 6  b y  t h e  a s s i g n m e n t  o f  
o u t s t a n d i n g  f i n e s .  G o l d e e n  G o o d f e l l o w ,  C l e r k  o f  
s a i d  t h a t  t h e  A n c h o r a g e  c o u r t  d o e s  n o t  h a v e  t h e  
c o l l e c t i o n  o f  o u t s t a n d i n g  f i n e s .  T h e  c o u r t  c a n
a r r e s t  o f  i n d i v i d u a l s  w i t h  o u t s t a n d i n g  f i n e s ,  
n o t  b e e n  f o l l o w e d  i n  t h e  l a s t  y e a r  o r  t w o .

i n f o r m ?  o n  o n  t h e  c o l l e c t i o n  o f  o u t s t a n d i n g  
i n  J u n e a u  a n d  A n c h o r a g e ,  w h i c h  m i g h t  b e  o f  
C l e r k  o f  t h e  C o u r t  i n  J u n e a u ,  s a i d  t h a t  a b o u t

P F D s  f o r  t h e  p a y m e n t  o f  
t h e  C o u r t  i n  A n c h o r a g e ,  
m a n p o w e r  t o  p u r s u e  t h e  
i s s u e  w a r r a n t s  f o r  t h e

a l t h o u g h  t h i s  p r a c t i c e  h a s



A L A S K A  S T A T E  LEGI S L A T U R E
H O U S E  O F  R E P R E S E NTATIVES

R E S E A R C H  A G E N C Y

P.O. Box Y, Stale Capitol 
Juneau, Alaska 99811-3100 

Mail Stop 3100 
(907)465-3991

M a r c h  2 3 ,  1 9 8 7

MEMORANDUM

T O :  R e p r e s e n t a t i v e  C .  E .  S w a c k h a m m e r

A T T N :  T o m  W r i g h t

F R O M :  P e n e l o p e  W e y h r a u c h
L e g i s l a t i v e  A n a l y s

R E :  O u t s t a n d i n g  C o u r t  F i n e s :  T h e  C o l l e c t i o n  P r o c e s s  i n  O t h e r  S t a t e s
R e s e a r c h  R e q u e s t  8 7 . 2 0 4

Y o u  a s k e d  f o r  i n f o r m a t i o n  o n  t h e  c o l l e c t i o n  o f  o u t s t a n d i n g  f i n e s  o w e d  t o  
c o u r t  s y s t e m s  i n  o t h e r  s t a t e s .  I n  r e s e a r c h i n g  y o u r  r e q u e s t ,  I  c o n t a c t e d  
t h e  N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s  a n d  t h e  s t a t e s  o f  A r i z o n a ,  C a l i f o r n i a ,  
C o l o r a d o ,  I d a h o ,  O r e g o n ,  U t a h ,  W a s h i n g t o n  a n d  W y o m i n g .

T h e  c o l l e c t i o n  o f  o u t s t a n d i n g  c o u r t  f i n e s  i s  c o n s i d e r e d  a  j u d i c i a l  f u n c t i o n  
i n  A r i z o n a ,  O r e g o n ,  W a s h i n g t o n  a n d  W y o m i n g .  I n  C o l o r a d o ,  t h e  a t t o r n e y  g e n ­
e r a l ' s  o f f i c e  h a s  a  c o l l e c t i o n  u n i t  w h i c h  h a n d l e s  t h e  c o l l e c t i o n  o f  s o m e  
o u t s t a n d i n g  c o u r t  f i n e s .  I n  C a l i f o r n i a ,  I d a h o  a n d  U t a h ,  e a c h  c o u n t y  o r
j u r i s d i c t i o n  i s  r e s p o n s i b l e  f o r  t h e  c o l l e c t i o n  o f  o u t s t a n d i n g  f i n e s ;  c o l l e c ­
t i o n  p r a c t i c e s  v a r y  f r o m  j u r i s d i c t i o n  t o  j u r i s d i c t i o n .

I n  A r i z o n a ,  f a i l i n g  t o  p a y  a  f i n e  l e v i e d  b y  t h e  c o u r t  c a n  r e s u l t  i n  
i m p r i s o n m e n t .  A l l e n  H e i l m a n ,  D i r e c t o r  o f  t h e  C o u r t  S e r v i c e s  D i v i s i o n ,  s a i d  
t h a t  a  r e c e n t l y  e n a c t e d  s t a t u t e  a u t h o r i z e s  c o u r t s  t o  u s e  t h e  c o n t e m p t  p o w e r  
t o  i m p r i s o n  t h o s e  w h o  r e f u s e  t o  p a y  o u t s t a n d i n g  f i n e s .  M r .  H e i l m a n  s a i d  
t h a t  t h e  c o n s t i t u t i o n a l i t y  o f  t h i s  s t a t u t e  h a s  n o t  y e t  b e e n  t e s t e d .  
C o u r t s  i n  A r i z o n a  h a v e  a l s o  r e c e n t l y  b e e n  p r o v i d e d  w i t h  g a r n i s h m e n t  a u t h o r ­
i t y  a s  a  c o l l e c t i o n  m e a s u r e ,  a l t h o u g h  M r .  H e i l m a n  s a i d  t h a t  t h e  g a r n i s h m e n t  
p r o c e s s  i s  v e r y  c o m p l e x ,  w i t h  m a n y  d u e  p r o c e s s  s a f e g u a r d s  b u i l t  i n  t o  
p r o t e c t  d e b t o r s .  S e v e r a l  c o u n t i e s  i n  A r i z o n a  t r i e d  u s i n g  p r i v a t e  a g e n c i e s  
t o  c o l l e c t  f i n e s  b u t  f o u n d  t h a t  t h e  a m o u n t  o f  f i n e s  c o l l e c t e d  d i d  n o t  
w a r r a n t  t h e i r  u s e .

* T h e  N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s  m a y  b e  s e n d i n g  m e  s o m e  i n f o r m a t i o n  
o n  t h e  c o l l e c t i o n  o f  o u t s t a n d i n g  c o u r t  f i n e s .  I  w i l l  s h a r e  t h i s  i n f o r m a ­
t i o n  w i t h  y o u  i f ,  a n d  w h e n ,  i t  i s  r e c e i v e d .



Representative Swac .ammer
March 23, 1987
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I n  C o l o r a d o ,  $ 7  m i l l i o n  i s  o w e d  t o  t h e  c o u r t  s y s t e m  i n  a t t o r n e y  f e e s  a n d  
o u t s t a n d i n g  f i n e s .  C o l l e c t i o n  e f f o r t s  a r e  m a d e  b o t h  t h r o u g h  t h e  c o u r t s  a n d  
t h r o u g h  t h e  e x e c u t i v e  b r a n c h .  T h e  c o l l e c t i o n  o f  a t t o r n e y  f e e s  l e v i e d  
a g a i n s t  a  d e f e n d a n t  o n  p r o b a t i o n  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  p r o b a t i o n  
d e p a r t m e n t .  I f  a  d e f e n d a n t  r e c e i v e s  a  f i n e ,  h e / s h e  i c ,  i m m e d i a t e l y  r e q u i r e d  
t o  v i s i t  a  " c o l l e c t i o n  c l e r k . "  T h e  c l e r k  d e m a n d s  t h a t  t h e  d e f e n d a n t  f i l l  
o u t  a  l e n g t h y  q u e s t i o n n a i r e  r e g a r d i n g  h i s / h e r  a s s e t s  a n d  a g r e e  t o  a  p a y m e n t  
p l a n .  J a m e s  T h o m a s ,  C o u r t  A d m i n i s t r a t o r  i n  C o l o r a d o ,  s a i d  t h a t  m a n y  
d e f e n d a n t s  p a y  f i n e s  o n  t h e  s p o t  t o  a v o i d  f i l l i n g  o u t  q u e s t i o n n a i r e s .  
D e f e n d a n t s  a r e  a l l o w e d  t o  u s e  M a s t e r c a r d  a n d  V i s a  t o  p a y  f i n e s .

T h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  h a s  a  c o l l e c t i o n  u n i t  w h i c h  c h a r g e s  t h e  c o u r t  
s y s t e m  2 5  p e r c e n t  o f  e a c h  f i n e  c o l l e c t e d .  M r .  T h o m a s  s a i d  t h a t  t h i s  a g e n c y  
i s  n o  m o r e  s u c c e s s f u l  t h a n  a  c o l l e c t i o n  a g e n c y .  H e  s a i d  t h a t  t h e  u s e  o f  
c o l l e c t i o n  c l e r k s  i s  m o r e  e x p e n s i v e  b u t  a l s o  m o r e  s u c c e s s f u l  t h a n  t h e  
a t t o r n e y  g e n e r a l ' s  o f f i c e .

I n  O r e g o n ,  $ 8  t o  $ 1 0  m i l l i o n  i s  c u r r e n t l y  o w e d  t o  t h e  c o u r t  s y s t e m  i n  o u t ­
s t a n d i n g  f i i n e s .  J o h n  R a d f o r d ,  w i t h  t h e  c o u r t  s y s t e m ,  s a i d  t h a t  t h e  c o u r t  
s y s t e m  i s  r i o t  d o i n g  v e r y  w e l l  i n  i t s  c o l l e c t i o n  e f f o r t s  b e c a u s e  t h e r e  i s  n o  
c o m p r e h e n s i v e  c o l l e c t i o n  p o l i c y  f o r  t h e  c o u r t s  t o  f o l l o w .  H e  s a i d  t h a t  
n o t h i n c  h a p p e n s  t o  t h e  v a s t  m a j o r i t y  o f  p e o p l e  w h o  d o  n o t  p a y  t h e i r  c o u r t  
f i n e s .  B e c a u s e  o f  o v e r c r o w d i n g  i n  O r e g o n ' s  j a i l s  a n d  p r i s o n s ,  p e o p l e  k n o w  
t h a t  t h e y  w i l l  n o t  g o  t o  j a i l  a n d  t h i s  e n c o u r a g e s  t h e m  t o  a v o i d  p a y i n g  
t h e i r  f i n e s .

M r .  R a d f o r d  s a i d  t h a t  t h e  c o u r t  s y s t e m  t u r n s  s o m e  o u t s t a n d i n g  f i n e s  o v e r  t o  
t h e  D e p a r t m e n t  o f  R e v e n u e  t o  g a r n i s h  t a x  r e t u r n s .  H e  a l s o  s a i d  t h a t  t h e  
c o u r t s  a r e  t r y i n g  t o  p u r s u e  c o l l e c t i o n  m o r e  a g g r e s s i v e l y  a n d  a r e  c o n s i d e r ­
i n g  h i r i n g  c o l l e c t i o n  a g e n c i e s .  H e  s a i d  t h a t  c o l l e c t i o n  a g e n c i e s  u s e  
m e t h o d s  t o  c o l l e c t  t h a t  t h e  c o u r t  s y s t e m  w o u l d  n o t  c o n c e i v e  o f  u s i n g ;  p r i ­
m a r i l y  b e c a u s e  o f  t h e  s t r i c t  d u e  p r o c e s s  r e q u i r e m e n t s  w h i c h  a l s o  m a k e  c o l ­
l e c t i o n  a  l e n g t h y  a n d  c o m p l e x  p r o c e s s .

I n  W a s h i n g t o n ,  $ 1 0  m i l l i o n  i s  c u r r e n t l y  o w e d  t o  t h e  c o u r t  s y s t e m  i n  o u t ­
s t a n d i n g  f i n e s .  S u s a n  C u r t r i g h t ,  C o u r t  S p e c i a l i s t ,  s a i d  t h a t  t h e  c o l l e c ­
t i o n  o f  f i n e s  i s  c u r r e n t l y  a  h o t  i s s u e  i n  t h e  W a s h i n g t o n  l e g i s l a t u r e .  S h e  
s a i d  t h a t  c o u r t s  w a n t  t o  s h a r e  t h e  r e s p o n s i b i l i t y  f o r  c o l l e c t i o n  w i t h  t h e  
p o l i c e  a n d  o t h e r  a g e n c i e s ,  b u t  t h a t  t h e  l e g i s l a t u r e  b e l i e v e s  i t  i s  a  j u d i ­
c i a l  r e s p o n s i b i l i t y ,  i l s .  C u r t r i g h t  s a i d  t h a t  s o m e  c o u r t s  a r e  m o r e  a g g r e s ­
s i v e  t h a n  o t h e r s  i n  p u r s u i n g  c o l l e c t i o n .  S o m e  c o u r t s  h a v e  i n i t i a t e d  t h e
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u s e  o f  c o l l e c t i o n  a g e n c i e s ,  w h i l e  o t h e r s  h a v e  i n s t a l l e d  t e l e p h o n e  s y s t e m s  
w h i c h  a u t o m a t i c a l l y ,  a n d  r e p e a t e d l y ,  c o n t a c t  d e b t o r s  t o  r e m i n d  t h e m  o f
t h e i r  o b l i g a t i o n s .  S o m e  c o u r t s  a l s o  a l l o w  d e b t o r s  t o  p a y  t h e i r  f i n e s  b y
u s i n g  c r e d i t  c a r d s .  T h e s e  m e t h o d s  h a v e  a l l  a d d e d  t o  t h e  s u c c e s s  o f  t h e
c o u r t  s y s t e m ' s  c o l l e c t i o n  e f f o r t s .

I n  Wy < i r i n g ,  t h e  a c c r u a l  a n d  c o l l e c t i o n  o f  o u t s t a n d i n g  f i n e s  d o e s  n o t
a p p e a r  t o  b e  a  p r o b l e m .  R o b e r t  D u n c a n ,  C o u r t  A d m i n i s t r a t o r ,  e s t i m a t e d  t h a t
l e s s  t h a n  o n e  m i l l i o n  d o l l a r s  i s  o w e d  t o  t h e  s t a t e  i n  o u t s t a n d i n g  f i n e s .  
H e  s a i d  t h a t  t h e  g r e a t e s t  p r o b l e m  i n  W y o m i n g  i n  r e g a r d  t o  t h e  c o l l e c t i o n  o f  
o u t s t a n d i n g  F i n e s  i s  c o l l e c t i n g  t h e m  f r o m  n o n r e s i d e n t s .  M r .  D u n c a n  e s t i ­
m a t e d  t h a t  6 0  p e r c e n t  o f  W y o m i n g ' s  o u t s t a n d i n g  c o u r t  f i n e s  a r e  o w e d  b y  n o n ­
r e s i d e n t s .  C o u r t s  i n  W y o m i n g  h a v e  t h e  a u t h o r i t y  t o  i s s u e  a  w a r r a n t  f o r  t h e  
a r r e s t  o f  s o m e o n e  w h o  d o e s  n o t  r e s p o n d  t o  a  l e t t e r  s e n t  b y  t h e  c o u r t  i n
r e g a r d  t o  t h e  o u t s t a n d i n g  f i n e .  T h i s  b r i n g s  t h e  d e b t o r  b e f o r e  t h e  c o u r t  t o
m a k e  a r r a n g e m e n t s  f o r  p a y i n g  t h e  f i n e .

I  h o p e  t h i s  i n f o r m a t i o n  i s  u s e f u l  t o  y o u .  I f  y o u  h a v e  a n y  q u e s t i o n s  o r  
w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  c o n t a c t  o u r  a g e n c y .
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R E S E A R C H  A G E N C Y

P.O. Box Y, Slate Capitol 
Juneau, Alaska 99811-3100 

Mail Stop 3100 
(907) 465-3991

A p r i l  6 ,  1 9 8 7

MEMORANDUM

T O :  R e p r e s e n t a t i v e  C . E ,  S w a c k h a m m e r

A T T N :  T o m  W r i g h t

FR O M :  P e n e l o p e  W e y h r a u c h
L e g i s l a t i v e  A n a l y s

R E :  O u t s t a n d i n g  C o u r t  F i n e s :  T h e  C o l l e c t i o n  P r o c e s s  i n  O t h e r  S t a t e s
R e s e a r c h  R e q u e s t  8 7 . 2 0 4  ( S u p p l e m e n t a l  I n f o r m a t i o n )

I  h a v e  a t t a c h e d  i n f o r m a t i o n  w h i c h  I  j u s t  r e c e i v e d  f r o m  t h e  N a t i o n a l  C e n t e r  
f o r  S t a t e  C o u r t s  o n  t h e  c o l l e c t i o n  o f  o u t s t a n d i n g  c o u r t  f i n e s .  I  h o p e  t h i s  
i n f o r m a t i o n  i s  u s e f u l  t o  y o u .



N a t i o n a l  C e n t e r  f o r  S t a t e  C o u r t s

3 0 0  N e w p o r t  A v e n u e  
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Gdwaru B McConnel l  
I' resident

April I, 1987

Ms. Penelope Rock 
House Research Agency 
P. 0. Box Y
Juneau, ALaska 99811-3100 

Ref. No. RIX 87.344 

Dear Ms. Rock:

This is in response to your inquiry as to whether the responsibility 
for the collection of court fines and fees rests with the judiciary or 

the executive branch. A previously prepared staff memorandum (RIS 
82.059), enclosed with selected attachments generally addresses the 

topic of court finvi and fee collection.

Robert Tobin notes in his study Financial Management (National 
Institute of Law Enforcement and Criminal Justice, July 1979, pp. 2-4 
enclosed) that trial courts are generally responsible for the collection 
of court-generated revenue. The judiciary's responsibility for this 
function is discussed further in Major Issues of Trial Court Financing in 
New Jersey: Final Report (NCSC, May 13, 1531, pp. 63-69 enclosed). The
report identifies various divisions of the judiciary in New Jersey 
(including probation, office of the court clerk or sheriff, and the 
administrative office of the courts) that are responsible for revenue 
collection (see p. 65). The excerpt notes that the Morris County 
Probation Department uses a "lock box" system for the collection of court 
revenues, whereby payments are mailed to a post office box and processed 
by a bank (see p. 67). (This method is also used by Hudson Countv, New 
Jersey, and numerous municipal courts in California.)

The following enclosed articles note recent initiatives in court 
revenue collection at the federal level, and in various states (including 
Virginia, Alabama, Ohio, and Utah):

1. "Collection of Criminal Fines Lagging, But New Law Mav 
Help" (Criminal Justice Newsletter, 12/2/85, pp. 6-7).

2. Collecting Fines and Costs— A System that Works for Loudoun 
County" (Court Commentaries (Virginia), April 1986, pp. 
3-4).

3. Two articles from Alabama Court News: "Criminals Pay Up in
Dale County" (April 1986, pp. 1-2); and "Automated Payment
System Being Tested in the Field" (November 1985, pp. 1-2).

.300 Newpor t  Ave.  
Wil l iamsburg,  VA 23187-8798 
(804) 253-2000 
lames R. iames.  Director

Southeastern Region Nor theast ern Region 
1545 Osgood St. 
Beechwood Hill 
Nor th  Andover .  MA 01845 
2617) 687-0111

720 Sacramento St.
San Francisco. CA 94108 
(415) 557-1515
Alexander B. Aikman.  Di rector

Western Region

.* Samuel D. Cont i  Director



4. "Cincinnati May Hire Agency -.o Collect Old Fines" (Judicial 

Notice, August/September 1984, p. 3).
Notes that the New York-based Datacora Systems Corporation 
collects parking fines for Detroit and New York City. The 
Research and Information Service recently learned that 
Cincinnati abandoned the idea of hiring a private 
collection agency, and instead improved its automated 

information management svstem to monitor delinquent traffic 
fines. This move was reported to have resulted in a 
considerable decrease in the number of outstanding fines.

5. From the State Capitals (June 25, 1984, p .  5).
Reports the use of computers in Utah to identify
individuals with outstanding court warrants who file for
tax refunds.

For your information, the National Center recently developed a court 
technology database index. Records describing various functions 
performed (including fine and fee accounting) were created for systems in 
general jurisdiction courts serving a population of over 100,000, several 
hundred other trial courts, all appe.late courts, and all automated 
administrative offices of the courts. The index is available for
purchase at a cost of $50.00, and may be ordered by contacting Ms. Regina
Page.

I hope this will be helpful to you. In exchange for our services we 
ask that you complete and retv. n the enclosed evaluation form.

Please contact us if we can be of further assistance.

Sincerely,

Marcia J. Lim
Staff Associat0

MJL/bl 
encIs.
cc: Mr. Alex Aixman, Western Regional Office

Mr. Arthur Snowden II, State Court Administrator (Alaska)
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Edward  8 McConne l l  
Exe cuhve  Di rec to r

April 27, 1982

MEMORANDUM

REF. NO. RIS 82.059

W. Lawrence Finch Vr1 ̂BY:

F-E: Court-operated collection systems to enforce restitution and 
collect fines and fees (including defender fees).

The Research and Information Service was asked to provide information 
about court-operated collection systems to enforce restitution and collect 
fines and fees (including defender fees). A review of materials in the 
National Center for State Courts' library revealed nothing concerning 
overall collection procedures of this type. Information is provided below, 
however, about program-specific procedures in several states for enforcing 
restitution and collecting fines and fees.

Enclosed is a copy of a previously-prepared memorandum (RIS 81.058), 
with attachments, that discusses collection procedures for fines and monetary 
restitution. Also enclosed are excerpts from articles contained in 
Victims, Offenders, and Alternative Sanctions, by Joe Hudson and Burt Galaway 
(Lexington Books, 1980). The first excerpt, from "Legal Issues in Restitution 
Programs" by Howard Feinman, (pages 147 and 149), suggests that there should 
be no constitutional (i.e., Tate v. Short) problems with incarcerating an 
offender for failure to pay restitution if there is a showing that the 
offender has the ability to pay and that the failure to pay is willful. The 
second excerpt, from "Restitution Statutes and Cases," by Alan T. Harland 
(pages 159-161 and 168-169), outlines various ’stitutior. enforcement 
approaches taken in different states and discusses the legal problems 

associated with these approaches.

Guidelines for the collection of fines and costs in Kentucky are presented 
in the enclosed excerpt from Accent on Courts, published by the Kentucky 
A.dministrative Office of the Courts (Jan./Feb. 1981). Various fining systems 
and remedies for default are discussed in "Criminal Procedures— the Use of the 
Fine as a Criminal Sanction in New Jersey: Some Suggested Improvements,"
28 Rutgers Law Review 1185 (1975), also enclosed.

Regarding the recoupment from certain defendants of fees for legal 
services provided by the state, enclosed is an excerpt from Defense Services 
in New Hampshire (pp. 120-130), published by the National '’anter for State 
Courts in 1976. This excerpt contains an analysis of recoupment procedures 
in New Hampshire and presents recommendations for improvement.



. . .  .. v-' Jm-

RIS 82.059 page 2

Finally, it is reported that effective procedures for the recoupment of 
defender costs have been established in the Alameda County, California 
courts. For more information about these procedures, contact:

Ms. Winifred L. Hepperle 

Office
6 0 0  W a s h i n g t o n  
Oakland, CA 9 4 6 0 7 ,

WLF/bl 

ends.
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" f i - l m f ,  rev ie wed  the s l u m s  of accounts 

icCi' iv. ibk'  ol the C o u r t  ol  Just i ce.  Il was 

observed that in excess ol  $1.7 m i l l i o n  in accounts  

receivable were payable to the stat e  in f ines ana 
costs issued lor c r i m in a l  m is d e m e a n o r  and/or  

t r a l l i c  rases. The C o u n c i l  r e c o m m e n d e d  the 

fo l l o w in g  guidel ines as of O c t o b e r  30, I9S0,  to 

d ist r ict  judges for the c o l l e c t i o n  of such fines and 

costs:

(I") Prior to the c a l l in g  of  the docke t  fot 
cr i minal  mis de m e a n o r  and t r a f f i c  cases, the 

presiding judge should advise al l  the 

defendants that  if they plead g u i l t y  to or 

are found g u i l t y  of  the o f f e n s e  and wish to 

have the pa ym e n t  of f i n e  and costs d e fe rr ed  

or paid in in s t a l l m e n t s  due to in a b i l i t y  to 

pay, they wi l l  be req ui re c  to r e m a i n  in the 

cour troom  unt i l  al l  the cases on the docket  

are called.

(2) A t  the conclusion of  al l  the cases, the judge 
should then recal l  those de f e n d a n ts  who 

indicated that they wished to hav e p a y m e n t  

deferred.  If the judge d e t e r m i n e s  th a t  there 

tire val id reasons for d e f e r r i n g  p a y m e n t,  he 

should cont inue th at  p a r t ic u la r  case u n t i l  a 

date certa in,  a l lo w in g  the de f e n d a n t  to pay 

the l ine and costs in th e i n t e r i m ,  e i t h e r  in 

lump sum or in in s t a l l m e n t s .  (The period of  

t i m e  to cont inu e the case m a y  va ry  f r o m  30 

days to several  m o n th s  depending upon 

whether the d e f en da n t  can pay in lu m p  sum 

or in in sta l lm ent s. )

(3) A t  the same t im e ,  the judge should issue an 

order to the d e f e n d a n t  to e i t h e r  have 

r v m p k - t e d  p a y m e n t  of  the  f ine and costs or 

appear buck in c our t  on th at  date  cer ta in.  
1‘ru- i '.age should then advis e the def endants  

tn.it m c i r  fa i lu re  to pay the f i n e  and costs 

or meir  fa i lure  to appear in court  on that 

day wil l  result in a w a r r a n t  being issued for 

tbom,  and mi gh t  f u r t h e r  resul t  in the loss of 

their dr iving pr iv i leg e.

(4) II the defendant  does not pay the f ine  and 

i.osts and if he does not show up on the date  
on which he was ordered to appear,  the 

judge should issue a bench w ar ran t  for the 

arrest of  the d e f e n d a n t  to  show cause why 

the defendant  should not be ja i led for

Ia i l u r e  lo m a k e  p a y m e n t  (as provided n 

KITS 534.060).

(5) A t  the sam e t i m e ,  if the defendant  is 
c o n v ic te d  of a t r a f f i c  v io lat ion,  the clerk 

wi l l  a u t o m a t i c a l l y  issue a " f a i lu re  to 

appear" n o t ic e  to the D e p a r tm e n t  of 

T r a n s p o r ta t i o n  for  the purpose of suspension 
of the pm son's dr iver's l icense.

Where these steps have been imp le me n te d,  

the courts have found a substant ia l  decrease in 

the a m o u nt s  of accounts  receivable,  especia l ly  if 

th er e has been a c o o p e r a t iv e  e f f o r t  betw een all 

thre e e le m e n ts  in the c o l l e c t i o n  process: the

judge who f o l lo w s speci f ic  procedures or local 

rules to c o l l e c t  such f ines and costs; the c lerk 

who m a i n t a in s  an a c cu ra te  record of the status of  

th e  case and n o t i f i e s  the def en dan t  as to 

pa y m e n ts  to be rendered;  and the s h e r i f f  who 

serves the bench w a r ra n t  and brings the defendant  

into  court  fo r  f a i l u r e  to  appear.  A d d it io n a l ly ,  the 

c o u n ty  or c o m m o n w e a l t h ' s  a t t o r n e y  are v i t a l  to 

the c o l l e c t io n  process as they must  thoroughly  

pursue possible c iv i l  l i t i g a t i o n  in n o n - p a y m e n t  

s i tuations.

It is suggested by A O C  legal counsel  that  a 

f o r f e i t e d  appearance on bai l  bond for  a def en da n t  

should not be appl ied to  the f ines and costs 

accounts,  but  should be f o r f e i t e d  and placed in 

the  bond ac c o u n t i n g  system.  For  o u t - o f - s t a t e  

of f e n de rs,  a p e r f o r m a n c e  bond, i f  appl icable,  can 

be issued, a date f o r  a hear ing set, along wi th  an 

e x p la n a t i o n  of  w h a t  wi l l  occur  if  the o f f e n d e r  

fa i ls  to appear. The p e r f o r m a n c e  oond is designed 

to a l lo w a d e f e n da n t  to  plead g u i l t y  to a charge,  

post an a m o u n t  to  cover the f i n e  and costs, and 

then a l lows h im to leave w i t h  the choice of 

app earing or not  on the tr ia l  date.  It is not  

designed to gu ar an te e  appearance at tr ia l ,  that  

being the purpose of the bai l  bond. If the 
def en da n t  fa i ls  to appear,  the judge m a y  dismiss 

the charges, or try  tfie de f e n d a n t  in absent ia  a f te r  

not ic e of hearing,  c o n v ic t  the d e fe n da n t,  apply 

the posted p e r f o r m a n c e  bond to f ines and costs, 
n o t i f y  the D e p a r t m e n t  of T r a ns po r ta t io n  which 

wi l l  then n o t i f y  the h om e  stat e  of  the v io lat ion.

Qu es t i on s co n c e r n in g  these suggestions m a y  

be re f e r re d  to Bi l l  T h u r m a n ,  A O C  legal counsel,  

403 Wap ping  St ree t ,  F r a n k f o r t ,  K e n t u c k y  40601 - 

( 5 0 2 ) 5 6 4 -7 4 S 6 .
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NOTES

Criminal Procedure— Tlic Use of the Fine as a Criminal Sanction in 

New Jersey: Some Suggested Improvements

I .  I n t r o d u c t i o n

T h e  f i n e  i s  b y  f a r  t h e  m o s t  c o m m o n  o f  a l l  c r i m i n a l  s a n c t i o n s ,  c o m ­
p r i s i n g  a t  l e a s t  7 5  p e r c e n t  o f  a l l  s e n t e n c e s . 1 T h e  p o p u l a r i t y  o f  f i n e s  
s t e m s  f r o m  t h e  n o t i o n  t h a t  t h e y  a c c o m p l i s h  t h e  d u a l  p u r p o s e s  o f  p u n i s h ­
i n g  t h e  o f f e n d e r  a n d  f i n a n c i n g  t h e  c r i m i n a l  s y s t e m . * ’ C o u r t s ,  h o w e v e r ,  
h a v e  e n c o u n t e r e d  a  v a r i e t y  o f  d i f f i c u l t i e s  i n  t h e  u s e  o f  f i n e s  a s  t h e  
p r i m a r y  s a n c t i o n .  F i n e s ,  f o r  e x a m p l e ,  o f t e n  a r e  u n c o l l e c t e d , 3 a n d ,  m o r e ­
o v e r ,  n o  s a n c t i o n s  a r e  l i k e l y  t o  f o l l o w  f o r  u n c o l l e c t e d  f i n e s /  T h i s  r e s u l t s  
f r o m  t h e  g e n e r a l  i n e f f i c i e n c y  w h i c h  p e r v a d e s  t h e  e n t i r e  a r e a  o f  f i n e  
i m p o s i t i o n  a n d  f i n e  c o l l e c t i o n . 9 T h i s  a r t i c l e  w i l l  c o n s i d e r  p r e s e n t  m e t h ­
o d s  o f  s e t t i n g  f i n e s  a n d  o f f e r  s u p < % : > t i o n s  f o r  t h e i r  i m p r o v e m e n t .

I I .  B a c k g r o u n d

A. A Itcrnativcs to Payment o f Fines
A p p e l l a t e  c o u r t s  g e n e r a l l y  d o  n o t  c o n s i d e r  f i n e s  u n t i l  a f t e r  t h e  d e ­

f e n d a n t ,  t h r o u g h  u n w i l l i n g n e s s  o r  i n a b i l i t y ,  h a s  f a i l e d  t o  p a y .  T h e  
a p p r o p r i a t e n e s s  o f  t h e  o r i g i n a l  f i n e ,  t h e r e f o r e ,  i s  r a r e l y  r e v i e w e d . 4 I n -

1 I. Roscnz.seig, Fines, in The L a w  o k  C r i m i n a l  C o r r e c t i o n  240 (S. Rubin ed.
1963) [hereinafter citcJ as Rosenzv.eig],

: 2. S iv  Note, Im prisonm ent fu r  N onpaym en t of F ine ! and  Costs: A New  Look at
I die Law and  the Constitu tion , 22 Vand. L. R lv .  611, 614 (1 9 6 9 )  (hereinafter cited as

Im prisonm ent fu r N onpaym en t]’, c /. Hendrix v. Lark, 482 S.W.2d 427, 431 n.6 (Mo. 
| Sup. Ct. 1972).

3, C! note 3d at: 1 surrounding text in /ra .
4. See text accompanying note 74 in /ra ,

i 5. C/. notes 2” - 1 2 and accompanying text in /ra .
l ine collection ix not merely a modem problem. C/. In re Collins, 108 Ariz. 310,

! 497 I’ .2d 52 3 t 1972). The Collins court traced the history o f  sanctions lot nonpayment
of fines, noting lh.. l " |n jndcr the Law o f  Moses, an individual unable to pay a fine 

; could tic stoned to death, t-xodus 21:29-31. In ancient Rome, such an individual could
• Ix.- told into slavery. In Lngljtid in the Middle Ages, he could remain in prison for

life." /,/. at 311, 497 1‘ 2d at 524. In 1910, the United States ilurcau o f  the Census 
reported that 5S',c of all prison inmalcs in the United States bad been committed be­
cause of failuie lo pay fines. Id. 

j 6. See, e.g.. In Antazo. 3 Cal. 3d 100, 473 I’ .2d 999, 89 Cal. Rptr, 255 (1 970 )
(impiixonmcui o f  indigent solely because o f  inability to pay fine was invidious dixcrim- 

j nation based upon poxctty) ; Phillips v. Allen, 255 So. 2d 528 ( l  la. 1971) (where
J nu;niup.J con 11 that had imposed alternative sentence modified it on remand by vacat-

1185
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s i c . i l l ,  j u d i c i a l  a t t e n t i o n  l i a s  f o c u s e d  o n  t l i e  s a n c t i o n s  w h i c h  m a y  b e  
i m p o s e d  u p o n  d e f a u l t i n g  d e f e n d a n t s .  I m p r i s o n m e n t ,  t h e  m o s t  c o m m o n  
s a n c t i o n , ’ h a s  b e e n  j u s t i f i e d  o n  t h e  t h e o r y  t h a t  a  f i n e  i s  i n t e n d e d  t o  
p u n i s h .  I m p r i s o n m e n t  u p o n  n o n p a y m e n t ,  t h e r e f o r e ,  i s  s u b s t i t u t e d  p u n ­
i s h m e n t . b e v e n  t h o u g h  i t  r e s u l t s  i n  t h e  v e r y  j a i l  t e r m  t h a t  w a s  t o  b e  
a v o i d e d  b y  t h e  i m p o s i t i o n  o f  t h e  f i n e . 8

I n  W il l i a m s  v . I l l i n o i s , 10 t h e  S u p r e m e  C o u r t  h e l d  t h a t  i m p r i s o n m e n t  
o f  a n  i n d i g e n t  f o r  i n a b i l i t y  t o  p a y  a  f i n e  m a y  v i o l a t e  t h e  e q u a l  p r o t e c t i o n  
c l a u s e  o f  t h e  f o u r t e e n t h  a m e n d m e n t ,  s i n c e  t h e r e  c a n  b e  n o  e q u a l  j u s t i c e  
w h e n  t h e  p o o r  a r c  g i v e n  a  m o r e  s e v e r e  s a n c t i o n  s o l e l y  o n  t h e  b a s i s  o f  
t h e i r  f i n a n c i a l  s t a t u s . "  T h e  C o u r t  r e f u s e d  t o  a l l o w  i m p r i s o n m e n t  o f  a n

ing fine and imposing icduccd prison term, issue o f  invidious discrimination against in­
digent defendant was mooted) ; State v. Dcllonis, 58 N J. 182, 276 A.2d 137 (1 9 7 1 )  (im- 
pii.or.ni'.nt fo r  inability to pay a fine in full at once, without providing fo r  installment
payments, was improper).7. See, e.£., C a l .  P e n a l  C o d e  § 1205 (West 1970), a s  am ended, (Supp. 1975 ) ;
l i t .  A n n .  S i a t .  ch. 38, i  1005-9-3 (Smitli-Hurd 1973 ) ;  N.J. S t aT .  A n n .  § 2A ; 166-15 
(1 9 7 1 ) ;  11A N .Y . C o d e  Ch im .  P r o .  5 43 0 .2 0 (5 )  (McKinney 1971).

8. See State v. DcBonis, 58 N.J. 182, 276 A .2d 137 (1 9 7 1 ) .  DcBonis, the leading 
Neiv Jersey case on fines, is the authority fo r current state practices in this area. De­
fendant pleaded guilty to six municipal motor vehicle charges. Fines totaling S705, plus 
S25 in costs, were imposed. Id. at 186, 276 A.2d at 139. Under the terms o f the 
sentence, if defendant did not pay, he would be imprisoned fo r 146 days, thus satisfying 
his fine at the rate o f  five dollars a day. Id . at 186, 276 A.2d at 140. The trial court 
refused defendant's application to pay in installments and ordered him committed to 
serve out the sentence. On dc novo determination o f  the sentence on appeal, the county 
com t imposed thtce concurrent jail sentences o f 90 da>s and fines totaling S250, plus 
S I5  coMs. On appeal to the appellate division, defendant raised two issues: whether 
the county court could ini|>osc a heavier sentence than that from  which lie had appealed, 
and whether the Constitution tequircd that he be permitted to pay fines and costs in 
in.-tallments because o f  his alleged inability to pay them in one lump sum. Id. at 185, 
276 A .2d at 139. Hie New Jersey Supreme Court, certifying the matter bcfoie argument 
in the appellate division, held that the defendant must be ulfoided an opportunity to pay 
tl:c fine in "reasonable installments consistent with the objective o f  achieving the punish­
ment the fine is intended to inflict." Id. at 199, 276 A .2d at 147. The court staled, 
however, that imprisonment was not an impermissible sanction fo r a defendant who de­
faulted in his payments. Id. at 197-98, 276 A.2d at 145-46.

New Jet soy statutes authorize substituted punishments such as that imposed on 
Del imi t s .  N.J. S r s l .  A n n .  § 2A:U>9-5 (1 9 7 1 )  (ptovides that "|a)ny poison adjudged 
a disorderly person who defaults in the payment o f  a fine duly imposed on him may 
he c.nr,milted by the court to the county workhouse, penitentiary or jail until the fine 
hat been paid .") ; N.J. S t aT .  A n n .  § 2A : 166-15 (1 9 7 0 )  ( " I f  default shall be made in 
paying the fine, o r fine and costs, o r  costs without fine, within the time so definitely 
fimd by tlie court, o r  within a time to wltuh the court may from lime to time eMend 
it, die court may then order the defendant into custody to senc the sentence impoxeJ, 
,i\ if he had been oiiginally committed at the time o f the imposition thereof." ).

‘.i See ABA I’ ROJt.cr o n  S t a n d a r d s  rim C r i m i n a l  J u s t i c e ,  S t a n d a r d s  R e l a t i n o  
t o  Si .M l .-.ctn o  A l t e r n a t i v e s  a n d  I ' k o c l d l k l s  5 2 .7 (b ) .  Comment (1 9 6 8 )  (hereinafter 
cited as AHA S e n t e n c i n g  A l t e r n a t i v e s ) .

10. 399 U.S. 235 (1 9 7 0 ) .11. " (0 |ncc the State has defined the outer limits o f incarceration necessary to 
satisfy its penological interests and policies, it may not then subject a certain class o f 
convicted defendants to a period of imprisonment beyond the statutory maximum solely 
by reason o l  their indigency." Id . at 241-42.

o f f e n d e r  f o r  f a i l i n g  t o  p a y  
g r e a t e r  t h a n  t h e  m a x i m u m  ; 
t h e  o r i g i n a l  o f f e n s e . 1- I n  7 \  
t o  h o l d  t h a t  a  n o n c n n l i u r  
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o n l y  b y  a  f i n e , "

S t a t e  v. D c B o n i s , 13 t h e  I 
N e w  J e r s e y ,  a t t e m p t e d  t o  . 
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In New Jersey, when a defendan 
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However, Slate v. D elion is held
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o f f e n d e r  f o r  f a i l i n g  t o  p a y  a  f i n e ,  s i n c e  t h e  t o t a l  t i m e  s e r v e d  w o u l d  b e  
g r e a t e r  t h a n  t h e  m a x i m u m  s e n t e n c e  w h i c h  c o u l d  h a v e  b e e n  i m p o s e d  f o r  
t h e  o r i g i n a l  o f f e n s e . 1- I n  Tate v .  Short,13 t h e  C o u r t  e x p a n d e d  Williams 
t o  h o l d  t h a t  a  n o n c o n t u i n a c i o u s  d e f a u l t i n g  d e f e n d a n t  c o u l d  n o t  b e  
i m p r i s o n e d  a t  a l l  i f  t h e  s t a t u t e  p r o v i d e d  t h a t  t h e  o f f e n s e  w a s  p u n i s h a b l e  
o n l y  b y  a  f i n e . 14

State v. DcBonis,15 t h e  l e a d i n g  d e c i s i o n  o n  n o n p a y m e n t  o f  f i n e s  i n  
N e w  J e r s e y ,  a t t e m p t e d  t o  a v o i d  t h e  Williams a n a l y s i s  b y  r e a d i n g  t h e  
N e w  J e r s e y  m o t o r  v e h i c l e  s t a t u t e s  t o g e t h e r  w i t h  t h e  s t a t u t e  a u t h o r i z i n g  a  
j a i l  t e r m  f o r  n o n p a y m e n t  o f  f i n e s .  T h e  c o u r t  c o n c l u d e d  t h a t  " t h e  m a x i ­
m u m  j a i l  t e r m  is  n o t  t h e  o n e  s t a t e d  i n  a  s t a t u t e  r e l a t i n g  t o  a  s p e c i f i c  
o f f e n s e  b u t  r a t h e r  c o n s i s t s  o f  t h a t  a u t h o r i z e d  j a i l  t e r m  plus t h e  p e r i o d  o f  
t i m e  a f t e r  w h i c h ,  b y  t h e  c o m p a n i o n  s t a t u t e ,  a n  o f f e n d e r  m a y  b e  h e l d  i n  
j a i l  i f  t h e  f i n e  i s  n o t  p a i d . " 10 R e a d i n g  Williams a s  t u r n i n g  u p o n  t h e  
d e n i a l  o f  a  “ f a i r  o p p o r t u n i t y  t o  p a y  t h e  f i n e , " 11 t h e  c o u r t  s t a t e d  t h a t  a  
j a i l  t e r m  w o u i d  b e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  a s  s u b s t i t u t e d  p u n i s h m e n t  
f o r  a  d e f e n d a n t  w h o  d e f a u l t e d  a f t e r  b e i n g  g i v e n  a n  o p p o r t u n i t y  t o  p a y  
h i s  f i n e  i n  i n s t a l l m e n t s . 13 T h e  DcBonis d e c i s i o n ,  h o w e v e r ,  f a i l e d  t o  t a k e

12. IJ. at 243. The defendant had been sentenced to a one-year imprisonment and 
a 5500 fine. As authi -iced by statute, the judgment also provided that if the defendant 
h.id defaulted in payment o f  the fine at the expiration o f  the one-year sentence, be 
should remain in tail lo satisfy the fine at the rate o f  five dollars a day. Tlie maximum 
time o f imprisonment fo r  Ihe original offense was exceeded because o f die extension (or 
nonpayment o f  the fine. Id. at 236-37.

13. 401 U.S. 395 ( 1971).
14. Id. The Court found that the defendant must be given lime to satisfy his fine,

but did not bar imprisonment o f  a contumacious defendant.
I I7 ///mm and lu te  have been discussed and inierpreted in many state anJ lower fed­

eral court cases. Scfc. e.g., Phillips v. Allen, 255 So, 2d 528 (F la . 1971 ). Tlie trial
court resentcnccd an inJigcnt petitioner, who had been given an alternative semence o f
a fine o r a prison term, by vacating all fines and reducing his p on term, aficr he 
charged that his oiicinal sentence forced h ut to choose jail solely by reason o f his in­
digency. The Florida Supreme Court founJ that the resentencing satisficJ the demanJs 
of ei|tul protection. The Acting Chief Justice dissented, however, declaring that to im­
prison an indigent defendant after it was established that he was unable to pay the fine 
was "too neat 3 precedent which simply by indirection authorires trial judges to impose 
alternative imprisonments after it develops indigents can't pay their fir.es." Id. at 529. 
In / Mg/Vr v. Jo rdan , 457 F.2d 726 I 5th Cir. 1972 ) .  defendants received alternative sen­
tences o f  $17 fine or 13 days in jail fo r each o f two municipal violations. Defendants 
wete un.ible lo pay their fines because o f  indigency and thus were lor<.e,l to serve the 
prison teuiis. The court found that the alternative sentences created two disparate!) 
tieated classes defined by wealth and that there was no compelling state interest to 
justify the classification, since the slate's interest in collecting its fine revenues could 
have been achieved by levs onerous methods.

15. 58 N J .  182. 276 A .2J 137 (1 9 7 1 ) .  See note 8 supra.
16. 58 N J. at 191-92, 276 A 2d at 142.
17. Id. at 195. 276 A .2d at 144.
18. Id. at 197-98. 276 A .2d at 146-47.

In New- Jeiscy, when a defendant is imprisoned fo r  failure to pay a fine, a creJit o f 
55(H) for each d.iy o f  impiivonmcnl is allowcJ against the fine. N.J, S t a t .  Ann . §3 
2 \ : I (Hi-lo , 169-5 (1 971 ) .

However, S late c. Ih-Uonis held that i( a jail sentence is substituted fo r payment o f
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i n t o  c o n s i d e r a t i o n  t h a t  t h e  i n d i g e n t  o f f e n d e r  . s t i l l ,  u n d e r  t h a t  t h e o r y ,  w i l l  
r e c e i v e  a  h a r s h e r  s a n c t i o n  s o l e l y  b e c a u s e  o f  h i s  p o v e r t y .

I m p r i s o n m e n t  f o r  f a i l u r e  t o  p a y  a  f i n e  h a s  a l s o  b e e n  c r i t i c i z e d  o n  
o i l i e r  t h a n  c o n s t i t u t i o n a l  g r o u n d s :  t h a t  s u c h  a  s h o r t  t e r m  c o m m i t m e n t  
l i a s  l i t t l e  r e h a b i l i t a t i v e  e f f e c t ;  t h a t  i t  b r i n g s  t h e  o f f e n d e r  i n t o  a s s o c i a t i o n  
w i t h  c o n v i c t e d  f e l o n s ,  p o s s i b l y  p r o m o t i n g  f u t u r e  c r i m e ;  a n d  t h a t  i t  
p r e v e n t s  a n  o f f e n d e r  f r o m  e a r n i n g  m o n e y ,  t h e  l a c k  o f  w h i c h  c a u s e d  h i m  
o r  h e r  t o  b e  d e t a i n e d  i n  t h e  f i r s t  p l a c e . , u A  f u r t h e r  c r i t i c i s m  o f  i m p r i s o n ­
m e n t  is t h a t  d e p e n d e n t s  o f  t h e  d e f e n d a n t  a l s o  s u f f e r .  M o r e o v e r ,  a s  w a s  
n o t e d  e a r l i e r ,  i m p r i s o n m e n t  o c c u r s  d e s p i t e  a n  i n i t i a l  d e t e r m i n a t i o n  t h a t  
s u c h  i m p r i s o n m e n t  w a s  n o t  t h e  p r o p e r  s a n c t i o n . 50

U n d e r  t h e  N e w  J e r s e y  s t a t u t e s ,  t h e r e  a r e  f o u r  o t h e r  s a n c t i o n s  w h i c h  
m a y  b e  i m p o s e d  i f  a n  o f f e n d e r  f a i l s  t o  p a y  a  f i n e :  ( 1 )  A  w r i t  o f  f i e r i  
f a c i a s 51— w h i c h  c o m m a n d s  a  s h e r i f f  t o  l e v y  a n d  t a k e  t h e  a m o u n t  o f  
j u d g m e n t  f r o m  t h e  g o o d s ,  l a n d ,  o r  c h a t t e l s  o f  a  j u d g m e n t  d e b t o r — m a y  
b e  i s s u e d .  I m p r i s o n m e n t  r e m a i n s  a  p o s s i b i l i t y  i f  t h e  j u d g m e n t  i s  n o t  
s a t i s f i e d , 55 a s  is l i k e l y  t o  b e  t h e  c a s e  w h e n  a  d e f e n d a n t  i s  i n d i g e n t . 53 ( 2 )  
I f  i t  i s  f o u n d  t h a t  t h e  f a i l u r e  t o  p a y  a  f i n e  i s  c o n t u m a c i o u s ,  t h e  d e f e n d a n t  
m a y  b e  s u b j e c t e d  t o  f u r t h e r  p u n i s h m e n t  f o r  c o n t e m p t . 54 ( 3 )  T h e  n o n -

a fine after default, the sentencing judge is not obligated to equate a day in jail with 
the statutory dollar amount, but must invoke a lesser jail term if  it is adequate in the 
totality u f the circumstances o f (he case. 53 N.J. at 199-200, 276 A.2d at 147. One 
authority suggests sci ng the value o f  a day served in prison so as lo  reflect the current 
economic value o f foifeiitirc o f  a day’s work fo r  a particular offender. See Im prison ­
m en t fo r Nonpayment, sup ra  nolo 2, at 626. However, this approach also discriminates 
against the indigent, whose rate would be lower than someone who touid afford to pay 
a line.

19. ABA Scn t in c inc  ALTlRNVHvrs, sup ra  note 9, at § 2 .7 (b ) ,
20. |A|I1 uf libs •> biought about, il should be kept in mind, after there has 

been an initial dcieiniinalion that ja i l—o r  al Ica-U the lime which is due to non­
payment— is unn ec e s s a r y  in leuns of tlie protection of the public, the gravity of 
the offense, and oilier fa d o is  which nn inu l ly  determine the need fo r incarceration.

Id.
21. N.J. SrsT. A n n .  8 2A : 166-11 (1971 ).
22. Id. The defend-'-'! may be imprisoned "puisuanl lo  the judgment o f  the court, 

until the judgment shall b .  satisfied."
23. As the Dellonis court noted about this sanction, "it is idle to say the State can 

achieve its punuive end by a levy when the hypothesis is that the dclendan! has 
nothing." 58 N J. at 197. 276 A.2d at 145.

2-i. N.J. Si sr. A n n .  5 2A : 10-1 ( c ) ( 1 9 7 1 ) .  Sec Stale v. Corey, 117 N.J. Super. 296, 
2S4 A 2d 395 (Passaic County Ct.. Law Div. 1971 ) , a i l 'd  sub npm . In re Contempt 
o f  lTankel, 119 N.J. Super. 579. 2°3 A .2d 196 (App. Div. 1972 ) , cert, denied sub noin. 
l-iatikel v. New Jersey, 409  U.S. 1 125 ( 1 9 7 2 ) .  I f  a defendant is adjudged guilty o f  con­
tempt, he may be confined without lime limit o r  credit until he ends his tccalcitrance 
by paving the fine. 58 N.J. at 198 n.4, 276 A .2d at 146 n.4. See also O'Connor v, 
O'Connor. 48 Wis. 2d 535, 542. 180 N .W.2d 735, 736 (1 9 7 0 ) .

The DcOonit court addressed itself to Ihc issue o f  whether a default must be contuma­
cious before imprisonment coulJ be imposed and found: "We think il need not. Again, 
we arc not talking about the collection o f  a debt; the subject is punishment, and Ihc 
aim is lo inflict a ihciapculic slmg." 58 N.J. at 198, 276 A .2d at 116. But such a 
finding, accoidmg to the lleU on is court, would subject the defendant to still further pun-
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I f  accompanied by a violatioi 
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It should be noted that all 
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not, therefore, provide adcqu; 

lions must be developed as \ 
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B. The Fine System: A C
The need for reform of tlie 

upon examination of  the e,\pt 

of the state.55

In 1973, municipal30 and c

ishment. Id. at 198 n.4, 276 A.2d : 
lion fo r contumacious refusal to pay 
o f substituted punishment. See tex t .

25. See Adamo v. McCorklc, 1 
included in conditions o f  probation 
comply with the other conditions), 
be imposed as a condition of probat 
M odel Penal Code does not incluJc 
lion. M ode l P i .n s l  Cone 5 301.1 (2

26. N.J. Sta r. A n n . § 2A: 166-1
27. As Ui Uonis notes, "D ie  sta 

o iy  o f  any o f  us. We know o f no 
would doubt ihc wisdom of coinpti) 
in lieu o f  a fine." 5S N.J. ai 197, 
Paym ent o l Jud icial F ines, 2 U.C 
cileJ as Larsen].

28. See text accompanying noies
29. H i e  o f f e n se s  f o r  wi nch fir. 

c o u n  level  o r  we re  mun i c i p a l  o f  fen: 
o f f enses ,  f o r  wh i ch  f ines a r e  genera 
in ihc f o l l owing s tat i s t ics.  Thi s  art i 
i ng at  ihe c o u n t y  level ,  s ince,  a rgu  
i iul iecnt s  s h ou l d  ha ve  r.o di f f i cul ty 
vehic l e  v io l a t ions ,  a nd  a n y on e  op er a  
o u s  mun i c i p a l  c o u r t  o f f enses ,  howe .  
wou ld  a pp l y .

30. I cn fines were assigneJ b> 
colletlcJ through ihc county. Fron 
assigned, o f  which S I 50 was collect 
anJ this fine was paid in full. Fio: 
signed; nothing was collected towau 
municipality, six fines totaling S2.27.

31. Stat i s t i cs  in this ar t i cle wcie
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u i i i l . i  i l i a t  t h e o r y ,  w i l l  
v c r i y .
a l s o  b e e n  c r i t i c i z e d  o n  
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i r e  c n m e ;  a n d  t h a t  it 
- k  o f  w h i c h  c a u s e d  h i m  
r  O r i t i d s n i  o f  i m p r i s o n -  

i l ' t e r .  M o r e o v e r ,  a s  w a s  
i t i a l  d e t e r m i n a t i o n  t h a t

r o t h e r  s a n c t i o n s  w h i c h  
i n e :  ( T )  A  w r i t  o f  f i e r i  
i d  l a k e  t h e  a m o u n t  o f  
j u d g m e n t  d e b t o r — m a y  
i f  t h e  j u d g m e n t  i s  n o t  
e n J a i . t  i s  i n d i g e n t . ”  ( 2 )  
i m u c i o u s ,  t h e  d e f e n d a n t  
n t e m p i . ”  ( 3 )  T h e  n o n -

lo e qu a te  a J a y  in jail wi th 
t e rm  it’ it is a d e q u a t e  in tlie 
Ml) .  27o A . 2d at 147. One  
it I'.I lo r . f k v l  tlie ei l l iei l t  
i l ar  o f f en de r .  Sec Imprison- 
3 . .ppic: - . J i  a b o  d i i e i i iu i t r i t e t  
on e  wh o  cou l d  a i f o r d  to pay

2 7 ( b ) .
in m i a d .  a f t e r  t here  lias 

ir.ie v.i . i . i t in J o e  to r o n -  
the p . b l i c .  the g r av i ty  of 
the n.-e.l fv>r inca r ce r a t i on .

1 0  the j u d gm en t  o f  the court ,

t I-, i t 'e t o  s. iy the St ile c m 
. iv i .! tlie d e f e nd a n t  h o

( l . I . J 1 17 N J Super .  2'*f>
'. '*11 In re C. in t .  uii' t

i - ' . :  i. •. n ilcn Ml.-' n. 1
. . 1 , 1  i- . t p i J gc.l •ni t ty nt m  l!
Illll IlC cm! tils ICCjICltl.lU'C
, ir-l. S e ­ iilso O'Cnnl l i i l  v.
n
.1 a d .  f nile mus t be c o n n i n ' v
We  tl i .r k it lie, d nut .  As -o ' .
l l 'JC.t 1 1 hi mil . . cm ,  at J
t. a at 14n i; .n mi . !i •

del  wild. :il t. > -.till llUll.Cl j' • '
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p a y m e n t  o f  a  f i n e  m a y  b e  o n l y  a  p a r t  o f  t h e  d e f e n d a n t ' s  n o n c o m p l i a n c e .  
I f  a c c o m p a n i e d  b y  a  v i o l a t i o n  o f  o t h e r  c o n d i t i o n s ,  t h e  f a i l u r e  t o  p a y  a  
f i n e  m a y  b e  t r e a t e d  a s  a  p r o b a t i o n  v i o l a t i o n . ”  ( 4 )  A n  a d d i t i o n a l  p e n a l t y  
f o r  n o n p a y m e n t  o f  f i n e s  m a y  b e  p r o v i d e d  b y  p l a c i n g  t h e  d e f e n d a n t  i n  a  
p e n i t e n t i a r y  t o  l a b o r  u n t i l  t h e  f i n e  i s  p a i d . ”  W h i l e  t h e  p r o v i s i o n  i t s e l f  i s 
o b s o l e t e , - 7 t h i s  p r i n c i p l e  c a n  b e c o m e  t h e  b a s i s  o f  a  v i a b l e  a l t e r n a t i v e  t o  
i m p r i s o n m e n t . ”

I t  s h o u l d  b e  n o t e d  t h a t  a l l  f o u r  o f  t h e  a l t e r n a t i v e s  c u r r e n t l y  a v a i l a b l e  
i n  N e w  J e r s e y  i n v o l v e  t h e  p o s s i b i l i t y  o f  i m p r i s o n m e n t .  T h e s e  o p t i o n s  d o  
n o t ,  t h e r e f o r e ,  p r o v i d e  a d e q u a t e  r e m e d i e s .  N e w  f o r m s  o f  c r i m i n a l  s a n c ­
t i o n s  m u s t  b e  d e v e l o p e d  a s  v i a b l e  a l t e r n a t i v e s  f o r  d e f e n d a n t s  w h o  a r e  
u n a b l e  o r  u n w i l l i n g  t o  p a y  f i n e s .

B .  T h e  F i n e  S y s t e m :  A  C a s e  S t u d y

T h e  n e e d  f o r  r e f o r m  o f  t h e  f i n e  s y s t e m  i n  N e w  J e r s e y  b e c o m e s  e v i d e n t  
u p o n  e x a m i n a t i o n  o f  t h e  e x p e r i e n c e  o f  o n e  c o u n t y  i n  t h e  n o r t h e r n  p a r t  
o f  t h e  s t a t e . ”

I n  1 9 7 3 ,  m u n i c i p a l 30 a n d  c o u n t y  c o u r t s  l e v i e d  2 1 2  f i n e s , 31 a v e r a g i n g

i shmcn i .  lit. a t  198 n.4,  276 A . 2d at  146 n.4.  Co r n  npi  m ay  be  a n  a p p r o p r i a t e  s a n c ­
t ion f o r  c o n t um ac i o u s  r e fusa l  to p a y  a f ine ,  bu t  n o t  when it is c o m b i n e d  w i t h  a sen t ence  
of s ubs t i tu t ed  p u n i s hm en t .  See t ext  a c c om p a n y i n g  n o te s  85-87 in fra .

25. See A d . im u  v. Mc Co r k l e ,  13 N . J .  561,  100 A . 2 J  674 ( 1 9 5 3 )  ( p a y m e n t  o f  fine 
i n d u o c d  in c o nd i t i o n s  o f  p r o b a t i o n  d id not  a l t e r  o r  l em i i n a t e  d e f e n d a n t ' s  ob l i ga t ion  to 
c omp l y  w i t h  t he  o t h e r  c o nd i t i o n s ) .  Bu t  it ha s  be en  sugges t ed t h a t  a f ine s hou l d  not  
be impo s e d  as a c o nd i t i o n  o f  p r ob a t i o n .  See Ros enzwc ig ,  supra no t e  I, a t  294-95.  Th e  
M odel Her.aI Code do es  n o t  i n c l u de  p a ym e n t  o f  a f ine a m o n g  t he  c o nd i t i o ns  o f  p r o b a ­
tion. M o o n .  P l n u .  C o u e  § 3 01 . 1 ( 2 )  ( P r o po s e d  Of f i c i a l  D r a f t  1 962 ) .

26.  N . J .  S t  xT. ANN. § 2A :  166-14 ( 19 71 ) .
27. A s  Dellon is no tes ,  " T h e  s t a t u t e  a p p a r e n t l y  ref lect s a  p r a c t i c e  b e yo n d  the m e m ­

or y o f  a n y  of  us .  We  kn ow  o f  n o  s u c h  j a i l -wo rk  p r o g r am  in o u r  S t a t e  t o d ay ,  a n d  we 
wou ld  d o u b t  t he  w i s d om  o f  c om p u l s o r y  l a b o r  as the m ed i um  f o r  i n f l i c t ing p un i s hm en t  
in l ieu o f  a  f i ne . "  58 N . J .  a t  197, 276 A . 2d a t  145-46. Con tra , I . a r sen .  Ensuring ilit 
Hii)ntent of Jud ic ia l Fines, 2 U .C . L  A. -Al . \ S .  L.  R ev .  157, 169 ( 19 7 3 )  [he r e ina f t e r  
c i teJ as  Lar sen) .

2S. See t ext  a c c om pa n y i n g  n o t e s  58-61 in fra .
29. T h e  o f f en se s  f o r  wh i ch  f ines we r e  assessed we re  t hose  h a nd l e d  a t  the c o un t y  

c o u 1 1 level o r  w e t e  mun i c i pa l  o f i e n s e s  a ss i gned f o r  c o u n t y  co l l ec t i on .  M i n o r  m u r ' i i p a l  
o n ' enws .  f o r  wh i ch  f ines a re  ge n e r a l l y  sma l l  (e .g. .  pa t  king v i o l a t i o n s )  a i e  no t  inc l uded  
in the f o l l ow i ng  s tat i s t i cs Th i s  a r t i c l e  is p r im a i i l y  c on c e r n ed  w i th  t he  p t o b l em s  o f  f i n­
ing at t he  c o un t y  level ,  s ince,  a r g u a b l y ,  f ines f o r  mun i c i pa l  o f f e n s e s  a i e  so sma l l  that  
i i . J igents s h ou l d  ha ve  n o  d i f f i cu l ty  in p a y i n g  t h em .  Many ,  f o r  e x am p l e ,  i nvolve  m o t o r  
' ch i c l e  v i o l a t ion s ,  a nd  a n yo n e  o p e r a t i n g  a c a r  c o u l d  a f lu .  J  to p a y  t h em .  F o r  mo r e  x e n ­
ons mun i c i p a l  c o u r t  o t f cn sc s ,  h owe v e r ,  t he  a na l y s i s  a n d  r e c o m m e n d a t i o n s  o f  this a r t i c l e  
V'oul j  app l y .

31). T e n  f i nes  we r e  a s s i gned  b y  mun i c i p a l  c o u r t  j udges  f r o m  f o u r  c om mun i t i e s  to be 
col l ected t h r o u gh  the c o un t y .  F' roin the f u s t  mun i c i pa l i ty ,  two  f i ne s  t o t a l i ng  S250 were  
avngi ied,  o f  whh. l t  S I 50  wa s  c ol l ec t ed .  P r o m  the  second ,  on e  $250  f ine wa s  assigned,  
and thi s l i ne  vmis p. i i J in full.  P r o m  the t h i rd mun i c i pa l i ty ,  o n e  f i ne  o f  $1 , 000 wa s  as- 
signed; n o th i ng  wa s  c o l l e e l e J  l o w . u J  this f ine a n d  it was l a te r  i c i n i l t e J .  I i o i n  the f inal  
Munic ipal i t y ,  six l i nes  t o t a l i ng $2,275 we re  a s s i gned ,  o f  wh i ch  $1 , 775 wa s  col l ec t ed .

31. Stat i s t i cs  in this ar t i cl e we r e  c omp i l e d  f r o m  p t o b a t i o n  a n J  c a s h i e r  r e co r ds  o f  the
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$ 4 3 0 . 3 1 ,  f o r  c o l l e c t i o n  b y  t h e  c o u n t y .  T h e  f i n e s  w e r e  l e v i e d  e i t h e r  n l o n c  
o r  i n  c o m b i n a t i o n  w i t h  a  t e r m  o f  i m p r i s o n m e n t  a n d  p r o b a t i o n .  N o  
c o u n t y  c o s t s  w e ; e  a s s i g n e d . 12 T h e  t o t a l  a m o u n t  o f  f i n e s  s e t  i n  t h i s  c o u n t y  
i n  I ‘> 73  w a s  $ 9  1 , 2 2 5 ,  o f  w h i c h  $ 5 0 , 2 7 2  ( 5 5 . 1 % )  h a d  b e e n  c o l l e c t e d  b y  
A u g u s t  1 5 ,  1 9 7 4 .  O n l y  7 5  o f  t h o  2 1 2  f i n e s  ( 3 5 . 4 % )  h a d  b e e n  
p a i d  i n  f u l l ;  o f  t h o s e  w h i c h  h a d  b e e n  p a i d ,  3 5  w e r e  p a i d  i n  i n s t a l l m e n t s .  
A n  a v e r a g e  o f  s l i g h t l y  o v e r  f i v e  m o n t h s  p a s s e d  b e f o r e  t h e s e  f i n e s  w e r e  
s a t i s f i e d .  S i x  f i n e s  t o t a l i n g  $ 2 , 6 2 5  w e r e  r e m i t t e d .  N o  p a y m e n t s  h a v e  
b e e n  c r e d i t e d  t o w a r d  t h e  a c c o u n t s  o f  2 0  d e f e n d a n t s  w h o  o w e  f i n e s  
t o t a l i n g  $ 1 1 , 5 0 0 .  S t i l l  p a y i n g  i n s t a l l m e n t s  t o w a r d  t h e  s a t i s f a c t i o n  o f  
t h e i r  f i n e s  a r e  1 0 9  d e f e n d a n t s . 33

N i n e  d e f e n d a n t s  h a d  p a i d  b e t w e e n  $ 1  a n d  $ 2 5  t o w a r d  t h e i r  f i n e s ;  41  
d e f e n d a n t s  h a d  p a i d  b e t w e e n  $ 2 6  a n d  $ 1 0 0 ;  5 4  d e f e n d a n t s  h a d  p a i d  
b e t w e e n  $ 1 0 1  a n d  $ 5 0 0 ;  a n d  f i v e  d e f e n d a n t s  h a d  p a i d  S 5 0 1  o r  m o r e . 34

I t  i s  a p p a r e n t  t h a t  t h e  p r e s e n t  u s e  o f  f i n e s  a s  a  c r i m i n a l  s a n c t i o n  is 
i n e f f e c t i v e .  T h e  f u n c t i o n  o f  f i n e s  a s  a  d e t e r r e n t  i s  m e a n i n g l e s s  w h e n  
d e f e n d a n t s  d o  n o t  p - y .  F u r t h e r m o r e ,  t h e  i m p o s i t i o n  o f  f i n e s  d o e s  n o t  
a c c o m p l i s h  t h e  p u r p o s e  o f  f i n a n c i a l  s e l f - s u f f i c i e n c y  f o r  t h e  c r i m i n a l  
s y s t e m  w h e n  t h e  c o u n t y  i s  f o r c e d  t o  o p e r a t e  a s  a  c o l l e c t i o n  a g e n c y ,  
w h i c h  a t  b e s t  i s  a n  i n e f f e c t i v e  o n e .

I I I .  I n n o v a t i o n s  i n  t h e  I m p o s i t i o n  o f  F i n e s

A. T h e  D ay-F ine  System
F i n l a n d ,  S w e d e n ,  a n d  C u b a  e m p l o y  a  s y s t e m  w h e r e b y  f i n e s  a r c  

a s s e s s e d  w i t h  r e g a r d  t o  a  d e f e n d a n t ’s  w e a l t h . 3 ' U n d e r  t h e  S w e d i s h  P e n a l

county. Research methods required scaiching the prcsentencing investigation book of 
tlie probation off ice to ascertain each defendant’s name, number, and offense. These 
weie then cross-tcferred to the county cashier’s record which used different numbers for 
c.uh defendant. The cashier’s records arc filed by paid and unpaid municipal and 
county fines. There were some defendants whose numbers were not available in the 
county cashier's record. Each defendant's payment account was examined for nonpay­
ment o r  satisfaction o f  the fine. Statistics on sanctions fo r nonpayment were provided 
by the probation department. The obtaining o f data prcseitteJ great difficulty since the 
probation and cashier records were not ci oss-rcfcrenccd.

32. In New Jersey, failure to pay costs does not subject a defendant to incarceration. 
“ In the absence o f a statute making 'costs' a part o f Ihc punishment, costs cannot be 
deemed to seek a punitive end." Slate v. DeBonis, 5iS N.J. IS2, 200. 276 A .2d 137, 147 
( I y 7 1 ) .  Statutes do not include costs among the authorized punitive impositions. E.g., 
N I S i a t .  A n n .  §S 2A:85-6, -7. : 169-4 (1 9 7 1 ) .  Since other statutes, e.g., N.J. S t a t .  
A n n .  § 2A : 166 -15 (1 9 7 1 ) ;  N.J. S t a t .  A n n .  3 39:5-36 (1 9 7 3 ) ,  prosidc fo r incarceration 
until ' fines and costs" are paid, it could be argued that costs arc deemed to be a pari 
o f  the punishment. But such statutes are consistent with the thesis that their purpose 
was only lo authorize commitment as a civil remedy for collection o f  costs.

Inabiliiy to pay costs has been regarded as a valid defense to a charge o f  contempt 
for failure to pay. Rurack v, Mayers, 122 N.J. Eq. 359, 194 A. 178 (Ch. 1937). The 
court rules also proviJe for waiver o f fees fo r  an indigent defendant. N.J.R. 1: )3 -2 (a ) .

33. Sec note 3 I supra. Records o f  two defendants were unavailable.
34. Sec note 3 I supra.
35. This concept was practiced in the 18th and 19th centuries. A  laborer would

C o d e ,  ( l i e  u n i t  o f  p t n i M i i i k  
t h e  d e f e n d a n t ' s  l a b o r  f o r  a  
a r e  e x c e p t i o n s ,  t h e  m a x i i n t  
( a b o u t  $ 1 0 0 ) . :,; U n d e r  ill- 
m u n i c i p a l  o r d i n a n c e s  i n  i! 
p u n i s h e d  w i t h  d a y - l i l i e s ,  u
s e s 36

T h e  f i n e  f o r  a  p a r t i a l '  
e l a b o r a t e  p r o c e d u r e .  F i r s t ,  
T h i s  m a y  r a n g e  f r o m  o n e  
o f f e n s e . 39 T h e  m a x i m u m  
t e n c c d  c o n c u r r e n t l y  f o r  s c  
u n i t s  f o r  p a r t i c u l a r  o f f e n s e  
p e n a l t y  f o r  j a y w a l k i n g  m i g  
r u n n i n g  a  r e d  l i g h t  t h r e e  u  
a m o u n t  o f  o n e  d a y - f i n e ,  l a !  
d e p e n d e n t : ,  a n d  p r e d u c l i v  
S w e d e n  r a n g e s  f r o m  a  m i  
m a x i m u m  o f  5 0 0  c r o w n s  ( a  

S w e d i s h  c o u r t s  u s u a l l y  : 
s a n d t h  o f  t h e  a n n u a l  i n c o t  
m a y  b e  d e c r e a s e d  w h e n  a  
o n e  d a y - f i n e  i s  t h e n  m u l t  
d e t e r m i n e  t h e  f i n e  t h e  d c f e i  

U n d e r  t h e  d a y - f i n e  s y s t  
i n t o  c o n s i d e r a t i o n  s o  a s  t o  
w e l l  s u i t e d  f o r  a d o p t i o n  i r  
c o l l e c t i o n  b e c a u s e  t h e y  a

be fined the equivalent o f  three 
days’ income for the same ofte 
623-24. See also Bradbury, Fin 
fhcicinaficr cited as Bradbury 1; 
Outline i// Ct’iuiin X ovel Due.h

36. A. N i l s o n ,  Rrsi'0 - ' r s 
L a w  a n o  A d m i n i s t r a t i o n  ba ,

37. U .
3S. /,/. These set fines ran, 

mum o f 500 crowns (about SlOt
39. 1,1.
40. Li.
41. 1.arson, sup ta  note 27, a
42. Kesi 'O.nses t o  C r im e ,  j
43. /,/.
44. U . In Sweden, fines rr 

Im prisonm ent / o r  S 'tm p jym cn l. 
With having reduced from 12,01' 
o f oflenders imprisoned for dcf 
fo r parking tickets, is rcpoiicdly



I

w e r e  l e v i e d  e i t h e r  a l o n e  
l e n t  a n d  p r o b a t i o n .  N o  
o f  f i n e s  s e t  i n  t h i s  c o u n t y  
i ) h a d  b e e n  c o l l e c t e d  b y  
<es ( 3 5 . 4 Ct ) h a d  b e e n  
• e r e  p a i d  i n  i n s t a l l m e n t s .  
I b e f o r e  t h e s e  f i n e s  w e r e  
t e d .  N o  p a y m e n t s  h a v e  
' e n d a n t s  w ! . o  o w e  f i n e s  
>v a rd  t h e  s a t i s f a c t i o n  o f

2 5  t o w a r d  t h e i r  f i n e s ;  4 1  
5 4  d e f e n d a n t s  h a d  p a i d  
a d  p a i d  S 5 0 1  o r  m o r e . 3 ' 

a s  a  c r i m i n a l  s a n c t i o n  is 
e r i t  i s m e a n i n g l e s s  w h e n  
>> i t i o n  o f  f i n e s  d o e s  n o t  

i c i e n c y  f o r  t h e  c r i m i n a l  
a s  a  c o l l e c t i o n  a g e n c y ,

: s

s t e m  v. h e r e b y  f i n e s  a r e  
U n d e r  t h e  S v . e J i s i t  P e n a l

W' [Vol. 28

a e n c in g  in i  (.".ligation boot ,  of  
n umb e r ,  ; m j  o f fen se .  1 hcsc 

. i : h Us . J  J i f fer cr . t  n u mb e r s  for 
1.1 ami  ur.p.ii . l mun i c i pa l  a n J  
i o i a  v n t  r.t' t a*..iil.it’le m the 
.mi v.us e x am i n e d  fo r  n onp ay -  
(or i i o i ipawncn t  v . ei e piovi . lei l  
•entcd eie. i t  d i l f i cu i t y s ince tl.e

;! a de fc r . J .mt  to i nca t c e r a i i an .  
c p .m . ' t imen t ,  Mists c.u. i iot  be 
I ll>2. 2i .a,  276 A M  137, 1 17 
■■■J pmu t i ' . e  impos i t ions .  I ' . 

i. t l.ei st . . iutes.  e g . ,  N. J .  S t a t  
>73) ,  , . i u . i . I e  f u r  me. i i ce r . o i . ' n  
cos t s  . ne  tleeii ieil t o he a pa i l  
ii die thes i s  th.it t he i r  puipo-.e 
•Ilection o f  costs.  
fen>c to a ch . t t c e  u f  c o n t emp t  
194 A.  178 (( . i t .  1917) .  I he 

• h i- il l.oil N  I ft. 1.13-71.11.
:c u n . t• .i1 1 il.le..

h ccn l t i i i c i .  A l. i l 'Otcr wou ld

C o d e ,  t h e  u n i t  o f  p u n i s h m e n t  i s  t h e  d a y - f i n e ,  r e p r e s e n t i n g  t h e  w o r t h  o f  
t h e  d e f e n d a n t ' s  l a b o r  f o r  a  d a y . 3" D r u n k e n n e s s  a n d  d i s o r d e r l y  c o n d u c t  
a r e  e x c e p t i o n s ,  t h e  m a x i m u m  f i n e  f o r  t h e s e  o f f e n s e s  b e i n g  5 0 0  c r o w n s  
( a b o u t  S I 0 0 ) . 37 U n d e r  t h e  s p e c i a l  p e n a l  l a w s  w h i c h  c o r r e s p o n d  t o  
m u n i c i p a l  o r d i n a n c e s  i n  t h e  U n i t e d  S t a t e s ,  m o r e  s e r i o u s  o f f e n s e s  a r e  
p u n i s h e d  w i t h  d a y - f i n e s ,  w i t h  s e t  m o n c t a i y  f i n e s  o n l y  f o r  p e t t y  o f f e n ­
s e s . 38

T h e  f i n e  f o r  a  p a r t i c u l a r  d e f e n d a n t  i s  i m p o s e d  a c c o r d i n g  t o  a n  
e l a b o r a t e  p r o c e d u r e .  F i r s t ,  t h e  n u m b e r  o f  d a y - f i n e  u n i t s  i s  d e t e r m i n e d  
T h i s  m a y  r a n g e  f r o m  o n e  t o  1 2 0 ,  d e p e n d i n g  u p o n  t h e  s e v e r i t y  o f  t h e  
o f f e n s e . 30 T h e  m a x i m u m  i n c r e a s e s  t o  1 8 0  w h e r e  t h e  o f f e n d e r  i s  s e n ­
t e n c e d  c o n c u r r e n t l y  f o r  s e v e r a l  c r i m e s , 40 a n d  m a x i m u m  a n d  m i n i m u m  
u n i t s  f o r  p a r t i c u l a r  o f f e n s e s  m a y  b e  s e t  b y  s t a t u t e .  F o r  e x a m p l e ,  t h e  

! p e n a l t y  f o r  j a y w a l k i n g  m i g h t  b e  o n e  t o  t w o  d a y - f i n e  u n i t s ,  a n d  t h a t  f o r
! r u n n i n g  a  r e d  l i g h t  t h r e e  t o  s i x  d a y - f i n e  u n i t s . 41 T h e  j u d g e  t h e n  s e t s  t h e
j a m o u n t  o f  o n e  d a y - f i n e ,  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  w e a l t h ,  n u m b e r  o f

d e p e n d e n t s ,  a n d  p r o d u c t i v e  c a p a c i t y  o f  t h e  d e f e n d a n t .  T h e  a m o u n t  i n  
S w e d e n  r a n g e s  f r o m  a  m i n i m u m  o f  2  c r o w n s  ( a b o u t  4 0  c e n t s )  t o  a  
m a x i m u m  o f  5 0 0  c r o w n s  ( a b o u t  $ 1 0 0 )  p e r  o n e  d a y - f i n e . 43

S w e d i s h  c o u r t s  u s u a l l y  s e t  t h e  a m o u n t  o f  o n e  d a y - f i n e  a t  o n e - t h o u ­
s a n d t h  o f  t h e  a n n u a l  i n c o m e  f o r  a  p e r s o n  s u p p o r t i n g  a  f a m i l y  b u t  t h i s  
m a y  b e  d e c r e a s e d  w h e n  a  m i n o r  o f f e n s e  i s  i n v o l v e d . 43 T h e  a m o u n t  o f  
o n e  d a y - f i n e  i s  t h e n  m u l t i p l i e d  b y  t h e  a p p l i c a b l e  n u m b e r  o f  u n i t s  t o  
d e t e r m i n e  t h e  f i n e  t h e  d e f e n d a n t  m u s t  p a y . 44

U n d e r  t h e  d a y - f i n e  s y s t e m ,  a n  i n d i v i d u a l ’s  f i n a n c i a l  a b i l i t y  i s  t a k e n  
: i n t o  c o n s i d e r a t i o n  s o  a s  t o  i m p o s e  a n  e q u i t a b l e  f i n e .  S u c h  a n  a p p r o a c h  is

w e l l  s u i t e d  f u r  a d o p t i o n  i n  N e w  J e r s e y .  D a y - f i n e s  i m p r o v e  t h e  r a t e  o f  
; c o l l e c t i o n  b e c a u s e  t h e y  a r e  b a s e d  o n  t h e  o f f e n d e r ’s  a c t u a l  a b i l i t y  t o
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be f i ned ihc e q u i v a l e n t  o f  t h r e e  d a y s '  wag es  a n d  a we a l t h y  n t a n  wou l d  be  f i ned  t h ic c
; da ys '  i n come  f o r  Ihc s ame  o f f en se .  Im prisonm ent fu r N onpaym ent, supra n o t e  2, at

623-2-1. Sec it h o  Ura dhury ,  l i n e s — A rc They a  D ete rren t? . 119 N f . w  L.J.  466 ( 1969 )  
[ h e r e i na f t e r  c i ted as B i ad bu r y ) ;  l . a r s en ,  supra no t e  27,  a t  161; Sha rp i es ,  The F ine : ,4/t 
Outline of C erta in  N ovel D utch H opo sa ls , 1 14 Sot . .  I. 835 ( 19 70 ) .

36. A. N i i s u n , R e sp ons es  t o  C r i m e : A n In t ro d u c t i o n  to Sw e d is h  C r imi nal  
L e w  and A d m i n i st r at i o n  65 ( 19 72 )  [ h e r e i n a f t e r  c i t ed as R e sp ons es  t o  C r i m e ).

; 37. 1,1.
• 38. 1,1. T h e s e  set  f ines r a n g e  f i o m  a m i n i m u m  o f  t en  c r ow n s  ( a b ou t  $2)  to a  m a x i ­

m u m  o f  500 c t o w n s  ( a b o u t  $ 1 0 0 ) .  '
39.  1,1.
40.  1,1.
41.  l . a r sen ,  supra  no t e  27,  a t  160.
42.  R c s p o n s l s  t o  C r i m e ,  sup ta  n o i e  36, a l  65.

1 43.  Id.
i 44.  Id. In Swed en ,  f ines m a y  r a n g e  f r o m  JO.97 lo $6,984 00  fo r  i den t i ca l  of fenses .

Iiiip tiunu iien l l“i N onpaym en t, supra  n o t e  2, a t  624 .  T h e  d a y - f in e  s y s t em  is c red i t ed 
wi th iMsing le i l t t ic i l  f i om  I2. ti i)0 oi  1 3.000 a yea r  to  a  few hund i c i l  a >car .  the n u mb e r  
o f  o f l c n d c r s  imp i i 'O i t e J  f o r  de fa u l t .  Id. T h e  p a y m e n t  t e c o t d  o n  Swed i s h  l ines,  except  
fo r  p a r k i n g  l i eket s ,  is r c p o i t e d l y  exce l l en t :  R e s p o n s e s  t o  C r i m e ,  sup ta  n o t e  36, a t  89.
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p a y . 1'1 G e n e r a l l y ,  h o w e v e r ,  u n l i k e  e a r l i e r  h a r d  l a b o r  s e n t e n c e s ,  t h e  w o r k  
p e r f o r m e d  is t h a t  w h i c h  t h e  d e f e n d a n t  i s  c u r r e n t l y  d o i n g .  D i f f e r e n c e s  i n  
s k i l l s  a n d  i n t e r e s t s  o f  d e f e n d a n t s  a r e  c o n s i d e r e d ,  a n d  t h e  w o r k  d o e s  n o t  
c o m e  u n d e r  p e n a l  s u p e r v i s i o n .  T h e  s y s t e m  i s  a l s o  i n  a c c o r d  w i t h  t h e  
A m e r i c a n  B a r  A s s o c i a t i o n  p h i l o s o p h y  t h a t  f i n e s  s h o u l d  n o t  b e  i m p o s e d  
u n l e s s  i t  i s  r e a s o n a b l y  c l e a r  t h a t  t h e  d e f e n d a n t ,  e i t h e r  i m m e d i a t e l y  o r  
o v e r  a  p e r i o d  o f  t i m e ,  w i l l  b e  a b l e  t o  p a y . ' 0 A  p o o r  p e r s o n  w o u l d  n o t  b e  
p e r m i t t e d  t o  v i o l a t e  t h e  l a w s  w i t h  i m p u n i t y ,  h o w e v e r ,  s i n c e  s a f e g u a r d s  
c i  1 1 It I b e  c o m b i n e d  w i t h  a  d a y - f i n e  p r o g r a m .  D e f e n d a n t s ,  f o r  e x a m p l e ,  
c o u l d  b e  p r o v i d e d  w i t h  e m p l o y m e n t  r e f e r e n c e s  o r  b e  s e n t e n c e d  t o  
p e r f o r m  g r a t u i t o u s  l a b o r  r e l a t e d  t o  t h e  o f f e n s e . 41 I t  h a s  b e e n  s u g g e s t e d  
t h a t  s u c h  a n  i n d i v i d u a l i z e d  a p p r o a c h ,  p u r s u i n g  v a r i o u s  a v a i l a b l e  a l t e r ­
n a t i v e s  f o r  o f f e n d e r s ,  w o u l d  c o n v i n c e  t h e m  t h a t  l a w s  c a n n o t  b e  v i o l a t e d  
w i t h  i m p u n i t y . 48

A l t h o u g h  i t  m i g h t  b e  a r g u e d  t h a t  t o o  m u c h  t i m e  w o u l d  b e  e x p e n d e d  
g a t h e r i n g  a n d  a n a l y z i n g  d a t a  a b o u t  e a c h  o f f e n d e r ,  t h e  i n c r e a s e  i n  a c t u a l  
r e v e n u e s  : o l l e c t e d  a n d  t h e  a d m i n i s t r a t i v e  t i m e  s a v e d  b y  e l i m i n a t i n g  
w a s t e f u l  c o l l e c t i o n  a t t e m p t s  w o u l d  o u t w e i g h  t h e  p o s s i b l e  b u r d e n  o f  d a y -  
f i n e s . 18 S u c h  d a t a  a s  P r e s e n t c n c c  R e p o r t s ,  w h i c h  a r e  e s s e n t i a l l y  t h e  s a m e  
a s  r e q u i r e d  f o r  a  d a y - f i n e  s y s t e m ,  a r c  r o u t i n e l y  p r e p a r e d  i n  N e w  J e r ­
s e y . 5" M o r e o v e r ,  d e f e n s e  c o u n s e l  s h o u l d  a l s o  b e  a b l e  t o  p r o v i d e  i n f o r m a ­
t i o n  t h a t  w o u l d  e n a b l e  a  j u d g e  t o  s e n t e n c e  a  d e f e n d a n t  f a i r l y . 5 ' T h e  g o a l

45. St'c text s u r r o u n d i n e  note 43 supra.
•16. A l l A  S l n i u s c  inc, A i . u - h n a i i v l s ,  supra  no le  9. at § 6 . 5 ( b ) ,  C o m m e n t .  S e e  

Rui l cdc e  v, t u r n e r .  495 I ' . 2.1 119 ( (Okla. C r im .  App .  1 972 ) ;  C o m m o n w e a l t h  cx rcl. Pa r -  
r i . h  v. Cl i f f .  451 I’a. 427,  304 A . 2d I S3 ( 1973 ). S ince  t h er e  had b e e n  no  d e t e rm i n a ­
t i on u f  the imm ed i a t e  ab i l i t y  o f  the d e f e n d a n t  to p ay  the f i ne  n o r  a s h ow i ng  t ha t  a r e a ­
s on ab l e  o p po r t u n i t y  li.id be e n given to a l low  the d e f e n d a n t  to c omp l y  w i t ho u t  imm ed i a t e  
i r . cu i cc tu l ion ,  t he  d e f e n d a n t  had to be  g i ven  the o p p o n u n i i y  to es t ab l i sh a n  inab i l i t y to  
pay the fine.  U p o n  a s h owi ng  o f  i nd i gency ,  d e f e n d a n t  h ad  to be a l lowed  to m ak e  p a y ­
men t  in ins t a l lment s .  Cniiira, St a t e  v. DcBon is ,  58 N . J .  182, 276 A . 2d 137 ( 1971 ).

S ir  iil<o T h e  I’Krs tncNT' s C o m m i s s i o n  o n  L a w  K n t o r c e m l n t - a n d  A d m i n i s t r a t i o n  
o i  Ji s l i c e .  T a s k  F o r c e  Ri 1‘o r t ;  T i i l  C o u r t s ,  ch.  2 ( 1 967 )  | h e r - i n a f i c r  c i ted as P r u s i -
i>r NTs  C o m m i s s i o n ] T h a i  s t udy r e c o m m e n d s  that  a  “t h o r o ug h "  . - por t  s h ou l d  c ove r
a de f e n d a n t ' s  life h i s i o iy ,  i n c lud ing p i i o r  c r imi na l  r e c o rd  a n d  emp l o ym e n t  acl ivi i ies.  
T h e  C omm i e , i o n  a l so  r e c omm e nd s  g a th e r i n g  i n f o tm a l i o n  a b o u t  t he  a t t i t u de s  o f  f ami ly ,  
ne ie h l ’Ois, e o -wo r kc i s .  cmp l o y c t s  a n d  t e ac h e r s  l u u a r d  t he  o f f en de r ;  a b ou t  tlie bel i efs a nd  
p i e i u l i c e s  o f  the d e f e n d .m l ;  a bou t  t he  p e r s on a l  c l ean l ines s  o f  the h o m e ;  a n d  a bou t  the 
o f f en de r ' s  le isure a n d  c u l i u i a l  act ivi t ies.

47 S n ’ text a c c om pa n y i n g  notes  59-61 in /ra .
4S Hend r i x  v. I . a t k ,  482 S W 2J  427.  43 1-32 n 6 ( M o .  Sup .  Ct .  1972) .

In New J er sey ,  ris in Sweden ,  il m i g h t  he f o und  m o r e  pr ac t i c a l  t o  impo s e  set fines 
f . . r those  o f f en s e s  wh i ch  mun i c i pa l  c ou r t s  h a nd l e  lou t ine ly .  s uc h as p a rk i n g  t i cket s .  Sec 
n o t e  29 a nd  a c c om pan y i n g  text  supra. J a yw a l k i n g  a n d  r u nn i n g  a r ed l ight ,  wh i ch  arc 
h a nd l e d  by  da y- f ine s  >n Sweden ,  m i g h t  a l s o he a p p r o p r i a t e l y  t r ea t ed by impo s i n g  set 
f ines.  See l . a r s en ,  supra no t e  27, a t  160.

49. C /. no l e  45 supra.
50. P t exc n i e ne e  r e p o n s  in New  J e r sey  n ow  c on t a i n  d a t a  a b ou t  t he  e m p l o y m e n t  his- 

t o i y  a nd  f i nanc i a l  s ta tus  o f  a d e fe n d a n t .  I n t e r v i ew wi th  Passa i c  C o u n t y  P i o b a t i o n  D e ­
p a r tmen t .  Aug u s t  1 5. 1974.

51. S ic  P r l m o i  n i ' s  C o m m i s s i o n ,  supra n o t e  46,  a t  18-22,

o f  d a y - f i n e s  i s  i u , t  t o  a e h i  
u n i f o r m i t y  it) p o l i c y  a n d  a p t

U n i f o r m i t y  m i g h t  f u r i l u  
d e t e r r e n t  e f f e c t s  o f  t h e  t  
a b o u t  w h a t  o t h e r  j u d g e s  h .  
g e t  t o  k n o w  p r o b a t i o n  p e r s  
t h e  e o t i n t y  l e v e l ,  u n i f o r m i  
s e n t e n c i n g  p a n e l s ;  p r e s e n t  
s u g g e s t  i o n s  t o  s e n t e n c i n g  
r e a s o n s  f o r  t h e  s e n t e n c e s  il l

B .  O i l i e r  S e n t e n c i n g  A

A l t h o u g h  f i n e s  p r e s e n t  i 
t o t a l  e l i m i n a t i o n  d o e s  n o t  
p u n i s h m e n t  w e r e  a  p r i s o i  
a f f o r d e d  t h e  s a m e  i r e a t m e r  
b e  e l i m i n a t e d . 54 N e v e r t h e k

T h e  M a n h a t t a n  Bai l Pro jec t  | 
h ea r ing ,  p i o b a t i o n  d e p a t i m c n l  i 
d e f e n d a n t s  o n  t h e i r  person. . !  an 
t e l e p hon e  cal l s  a n d  a s r  • • a a r y  
luiihin Unit P ro jec t: t : j im pact 
T e x a s  L. Rr.v. 319 ( 1 9 65 ) .  F  
1973, see App en d i x .

52.  U n i t e d  S t a l e s  A t t o r n e y '  
hncin i! ,5'i.ii/y. in J u s t i c e  in Sc 
iNSTituri; ior o il First .a.no 5 

Or l an . l  Jc If. T y l e r  1974)  (her- 
point s  u p  the d i spa r i t y  in sente 
d e f e n d a n t  wa s  c h a r g e d  wi th pet 
do l l a r s  in s ecu i i l i e s  h a n d s  and 
in to  a pos t  o f f i c e ,  s te a l ing  520, 
in pr i son .  /-/. a t  165-66.

in N e w  J e t s cy ,  a s tu d y  o f  sc 
f ine t o  t he  to t a l  s e n t e n ce  impow 
ra t io t a n g e d  f r o m  0.2 pe rc en t  1 
to 1.3 p e rc e n t ,  f o r  sex c r i n . x .  
wa s  in I n juo r  law viol a t ions ,  \ 
Ru . c n rw e i g .  supra n o t e  I. at 2o 

Pa i l  o f  the d i s c r e p a n c y  is ilu 
the f i n ing p o w e r  wi l l  indicate 
l ion,  i n  t i e . iwncnt  is t he  pr ime 
D isparity nr,.I F,;uaU:y <)/ Si ntc.

53. See t h e  As s oc ia t i on  uf 
Practices in the F eJc r .tl Courts
III J l,‘SI ICE IN SCNTLNCINi;, S l i p i
supra n o t e  46,  a t  19; Scntcnci 
167-68; Tyl e r .  Son ic G u iJcpo it 
supra n o t e  52. a t  198. 200 0 1.

54. a  It A S i NT iN c t s c :  A lt 
blc d i s a d v a n t a g e  o f  a n  e t np ha
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l . t h v i r  s e n t e n c e s ,  i h c  w o r k  
o r r e n t l y  l i n i n g .  D i f f e r e n c e s  in  
s l e r e d ,  i i i u l  l l i e  w o r k  d o e s  n o t  
i n  is a l s o  i n  a c c o r d  w i l h  t h e  
t f i n e s  s h o u l d  n o t  b e  i m p o s e d  
n d a n i ,  e i t h e r  i m m e d i a t e l y  o r  
• A  p o o r  p e r s o n  w o u l d  n o t  b e  
t y ,  h o w e v e r ,  s i n c e  s a f e g u a r d s  
n i .  D e f e n d a n t s ,  f o r  e x a m p l e ,  
- T e i i e e s  o r  b e  s e n t e n c e d  t o  
e a s e . 17 I t  h a s  b e e n  s u g g e s t e d  
•uing v a r i o u s  a v a i l a b l e  a l t e r -  
t l u t  l a w s  c a n n o t  b e  v i o l a t e d

e e l i  t i m e  w o u l d  b e  e x p e n d e d  
f e n d e r , ' t h e  i n c r e a s e  i n  a c t u a l  

t i m e  s a v e d  b y  e l i m i n a t i n g  
i t h e  p o s s i b l e  b u r d e n  o f  d a y -  
h i e h  a r e  e s s e n t i a l l y  t h e  s a m e  
. i n e l y  p r e p a r e d  i n  N e w  J e r -  
i b e  a b l e  t o  p r o v i d e  i n f o r m a -  
d e f e n d u n t  f a i r l y . 5 ' T h e  g o a l

, si j  6 5 ( b ) ,  C o m m e n t .  See 
' 2 | ;  (  w.,i. ' iiiuiV\c.ilin » r  ret. I’ar -  
-• l l u f c  I.-ni b e e n  n o  iJetcmii i ia- 
. f.r.i. f u r  .i show mg  that  ;i rca- 

1 . 1  c . ’Mi ' lv ’. 1 1 1 1 1 1 1 1 1  immed ia te  
• ".I' , to c . i a i - l i i h an inabi l i ty to 
.a in he alio' .ve.l i«> mak e  pay- 

82, 271, A 2il 137 ( 1V71 ).
nei MINI  AMI AUMINl ' i lKUInN
.-67 | (l.avin.ifter cited as Puled- 
:t.u!Oii..‘li" report shouts! tover 
t.i .i:• .1 employ merit a:l ivii ie>.

, .if., ml I lie a l t i t u de s  ill' fami ly,  
. i■:I. :n!,’i . a l s i u l  | l ie bel iefs an.I 
. i f tlie home' ,  ami  a b ou t  (lie

!. Snp I ' l  IV72) .
. .  p i u . u .  -I to i i u p o . e  set fines 

' l i j i  | . l i king llsl .eis Sri! 
I i n . a  I.’,I li :til, m !iis'11 , io 
, . .O i l )  l u a i e ’.l l y impo s i ng  set

ilit,i s k u i i  the em p l o y m e n t  In.- 
I' is -.us’ (. oun ly 1‘uib . i . un i  I )•:

o f  d a y - f i n e s  i s  n o t  t o  a c h i e v e  u n i f o r m i t y  i n  s e n t e n c e s ,  b u t  t o  a c h i e v e  
u n i f o r m i t y  i n  p o l i c y  a n d  a p p r o a c h . r,J

U n i f o r m i t y  m i g h t  f u r t h e r  b e  a c h i e v e d  b y :  i n f o r m i n g  j u d g e s  o f  t h e  
d e t e r r e n t  e f f e c t s  o f  t h e  s e n t e n c e  t h e y  c h o o s e ;  p r o v i d i n g  i n f o r m a t i o n  
a b o u t  w h a t  o t h e r  j u d g e s  h a v e  d o n e  i n  s i m i l a r  c a s e s ;  a n d  h a v i n g  j u d g e s  
g e t  t o  k n o w  p r o b a t i o n  p e r s o n n e l .  F o r  m o r e  s e r i o u s  o f f e n s e s  h a n d l e d  a t  
t h e  c o u n t y  l e v e l ,  u n i f o r m i t y  c o u l d  a l s o  b e  p r o m o t e d  b y :  t h r e e - j u d g e  
s e n t e n c i n g  p a n e l s ;  p r e s e n t e n c e  c o n f e r e n c e s  a t  w h i c h  l a w y e r s  p r e s e n t  
s u g g e s t i o n s  t o  s e n t e n c i n g  j u d g e s ;  a n d  a  r e q u i r e m e n t  t h a t  j u d g e s  g i v e  
r e a s o n s  f o r  t h e  s e n t e n c e s  t h e y  c h o o s e . 15

B .  O th e r  S e n t e n c i n g  A l t e r n a t i v e s

A l t h o u g h  f i n e s  p r e s e n t  m a n y  d i f f i c u l t i e s  a s  a  c r i m i n a l  s a n c t i o n ,  t h e i r  
t o t a l  e l i m i n a t i o n  d o e s  n o t  a p p e a r  t o  b e  f e a s i b l e .  I f  t h e  o n l y  f o r m  o f  
p u n i s h m e n t  w e r e  a  p r i s o n  t e r m  f o r  a l l  o f f e n d e r s ,  t h e n  a l l  w o u l d  b e  
a f f o r d e d  t h e  s a m e  f e a t m c n t  a n d  a n y  e q u a l  p r o t e c t i o n  c o n t r o v e r s y  w o u l d  
b e  e l i m i n a t e d . 14 N e v e r t h e l e s s ,  s u c h  a  p o l i c y  w o u l d  n o t  t a k e  i n t o  c o n s i d -

T h e  M a n h a t t a n  Bail P ro j e c t  p r o v i d e s  a  m ode l .  U n d e r  the P ro jec t ,  p r i o r  to the bai t
hea r ing ,  p r o b a t i o n  d e p a r t m e n t  em p l o y e e s  o r  d e f e n d e r  a g e n cy  r ep r e s en t a t i v es  in t e rv i ew
de f e n d a n t s  o n  t h e i r  p e r s o n a l  a n d  s oc i a l  h i s t o ry .  T h i s  i n f o rm a t i o n  is then ve r i f i ed by
t e l e p hone  cal l s a n d  a s u m m a r y  is g iven t o  t he  d e fe n s e  c ouns e l .  See Bote in.  The M an­
hattan [tail P ro ject: l i t  Im pact on  C rim ino logy end  the C rim inal la w  Processes. 43
T exas L.  R r v .  319 ( 1 96 5 ) .  F o r  a  t a b l e  o f  f i nes  set in o n e  c o un t y  in N e w  Je r s ey  in
1973, sec App end i x .

52. Un i t e d  S t a t e s  A t t o r n e y ' s  O f f i c e  F o r  T l i e  S ou t h e r n  Di s t r i c t  o f  N e w  Yo r k .  Sen­
tencing Snnty, in J u s n c i :  i s  S e n t e n c i n g :  P a p e r s  & P r o c e e d i n g s  o r  t h e  S e n t e n c i n g  
I n s t i t u t e  i o r  m e  F i r s t  a n d  S e c o n d  U n i t e d  S t a t e s  J u D t c u t  C i r c l i i s  157, 164 (L.  
O r l a n d  & H. T y l e r  1974)  ( h e r e i n a f t e r  c i t ed  as  J u s t i c e  i n  S e n t e n c i n g ) .  T h i s  s ; u Jy  
po in t s  u p  the d i spa r i t y  in s c n ' c n c i n g  by g i v i ng  t he  d i spos i t i ons  of  va r io us  cases.  One  
d e f e n d a n t  wa s  c h a r g e d  wi lh  p e r s o n a l l y  r ea l i z i ng  u n l aw f u l  c o m m i s s i o n s  o f  t h o u s a nd s  o f  
do l l a r s  in secur i t i es  f r a u ds  a n d  wa s  d i r e c t e d  to p a y  a f i ne o f  $6 ,000.  An o t h e r  h i ohe  
i n t o a pos t  of f ice ,  s t e a l ing S20 . 000 w o r t h  o f  s t amp s ,  a n d  wa s  s en t e n ce d  to f o u r  years 
in pr i son.  Id. a t  165-66.

fn N e w  Je rsey ,  a  s tudy o f  s e n t e n c i n g  p r ac t i ce s  o f  j udges  s h owed  t h a t  the r a t i o o f  a 
fine to t he  to ta l  s e n t e nc e  impo s e d  v a r i e d  f r o m  j u dg e  to judge .  F o r  p r ope r t y c r imes ,  the 
r a t i o i . i n ge J  f i om  0.2 pe rc en t  to 1.5 p e r cen t ;  f o r  c r imes  o f  v io l ence ,  f r om  0 . 0 pe rc en t  
lo 1 , 3 ' p e rc en t ;  f o r  sex c r imes ,  f r o m  0 0 p e r c e n t  to 9.8 p o i c e n t . ' Fhc highes t  di spi r i t s - 
was in l i q u o r  l aw v io l a t i ons ,  wh e r e  the r a n g e  wa s  f i om  3.3 pe rc e n t  to 46.7 pe rcent .  
Ros en zwe ig .  supra no i c  I, a t  269.

Par t  o f  t he  d i s c r e p a n c y  is d u e  to t he  p h i l o s o ph y  o f  the s e n t e nc i ng  judge .  I (is use of 
the f ining p owe r  wi l l  i n J i ca i e  w h e t h e r  he f ee l s  t h a t  de t e r r e n ce ,  i n ca pa c i t a t i on ,  i n o u - v  
l ion,  o r  l i ca l i n c n t  is the p r im e  g o a l  o f  the c r im i n a l  law. Id. a t  266.  See a l s t  Ruh . n,  
Disparity an .l I'l/nality  i>/ Sentences— A Constitu tiona l C Italic nee, 40 F .R . D .  55 ( 1965)

53.  See T h e  As soc i a t i on  o f  the Ba r  o f  t he  Ci ty  o f  N ew  Yo r k .  D epart on Sentei.cin-; 
Practices in the I 'ed e ra l C ou rts in X eie Yorh C ay . by C om m ittee on the F edera l Courts, 
■a J u s t i c e  i n  S i s i i n c t n g ,  su p ra  n o t e  52, a t  177, 189-96;  T u n  P k i . s i i h n i ' s  C om m i s s i o n ,  
supra no t e  46.  a t  19; Sentencing S tud s , in J u s t i c e  i n  S e n t e n c i n g ,  supra no t e  52, at 
167-68; Ty l e r ,  Some C  aide posts fo r the Com p/ea t Scntcnccr, in J u s t i c e  i n  S e n t e n c i n g ,  
supra  no t e  52, a t  198. 200 01.

54. A It A S i m e n c i n g  A t  T iKNATt ve s .  sup ra  no t e  9, 5 2 . 7 ( b ) .  C o m m e n t .  On e  p,w>i- 
blc d i s a d v a n t a g e  o f  a n  em p h a s i s  o n  abi l i t y t o  p a y  is t ha t  jail s e n t enc es  may  resul t  m
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e r a t i o n  t l i e  s i t u a t i o n  o f  t h e  i n d i v i d u a l  d e f e n d a n t  a n d  h i s  f a m i l y .  F u r t h e r ­
m o r e ,  p r i s o n s  w o u l d  h e  o v e r c r o w d e d ,  a n d  a s s o c i a t i o n  o f  m i n o r  o f f e n d e r s  
w i t h  c o n v i c t e d  f e l o n s  m i g h t  l e a d  t o  a  f u t u r e  i n c r e a s e  i n  c r i m e .  S o m e  
f o r m  o f  s a n c t i o n  o t h e r  t h a n  i n c a r c e r a t i o n  is c l e a r l y  a  n e c e s s i t y .

T h e  d a y - f i n e  s y s t e m  s e e m s  t o  h e  t h e  m o s t  v i a b l e  a l t e r n a t i v e  t o  t h e  
c u r r e n t  f i n i n g  s y s t e m .  H o w e v e r ,  o t h e r  a p p r o a c h e s  h a v e  a l s o  b e e n  s u g ­
g e s t e d . 55

1. F i n e  a s  I ’e r c e n t a c c  o f  I n c o m e

O n e  i n n o v a t i o n  i n  f i n e  s e t t i n g  i s  t o  c a l c u l a t e  t h e  a m o u n t  o f  t h e  f i n e  
a c c o r d i n g  t o  t h e  i n c o m e  o f  t h e  d e f e n d a n t .  A n  i n d i c a t i o n  o f  a  f e a s i b l e  
f i n e  c o u l d  b e  o b t a i n e d  b y  e x a m i n i n g  t h e  d e f e n d a n t ’s  f e d e r a l  i n c o m e  t a x  
r e t u r n ,  w i t h  p e r h a p s  f i v e  p e r c e n t  o f  a d j u s t e d  g r o s s  i n c o m e  b e i n g  t h e  
m a x i m u m  p e r m i s s i b l e  f i n e . 00 T h i s  i s  a  v a r i a t i o n  o n  t h e  d a v - f i n e  s y s t e m ,  
b u t  i s  n o t  a s  e f f e c t i v e ,  s i n c e  d a y - f i n e s  a l l o w  m o r e  i n d i v i d u a l  f a c t o r s  t o  b e  
c o n s i d e r e d  i n  t h e  c o m p u t a t i o n  o f  t h e  f i n e . 17

E m p l o y m e n t  a s  E q u i v a l e n t  t o  a  F i n e

T h i s  a l t e r n a t i v e  s t e m s  f r o m  e a r l i e r  s t a t u t e s  p e r m i t t i n g  a  d e f e n d a n t  t o  
b e  p l a c e d  a t  l a b o r  u n t i l  t h e  f i n e  w a s  d i s c h a r g e d . 58 A  r e l a t e d  s a n c t i o n

cases  whe r e  f ines wou ld  n o rma l l y  be im po s e d ,  o n  t he  g r o u nd  t h a t  o t he rw i s e  a n  indigen t  
d e f e n d a n t  wi l l  e scape  p un i s h men t .  Id. Nev e r t h e l e s s ,  t he  a u t h o r s  sugges t  t ha t  par t i a l  
Ci iu l i ncmcnt  m a y  be m u t e  a p p r o p r i a t e  e v e n  f o r  d e f e n d a n t s  w ho  c o u l d  p a y  a f ine,  since 
fo r  bo th  the jail t e rm wou l d  t hen  be  se t  a s  the de s i r ed  p u n i s hm en t  r a t h e r  t h a n  as an 
a l t e rna t i ve  to n o n p a ym en t .  Hut see B u r t o n  v. Oo od l e t t ,  480 F . 2 d  9S3 . 987 ( 5 t h  Cir .  
1773) ( i t  is h a rd i y  a r g u a b l e  t ha t  a jai l  s e n t e nc e  is less s eve r e  t h a n  ihc impo s i t i on  of 
a l i r e ) ;  St a l e  v. Snyde r .  M3  N . W . 2 J  280.  292 ( I o w a  1972) .

55. T h e  qu es t i on  o f  a l t e r na t i v e  a p p r o a c h e s  h as  b e e n  ra i sed in c ase s  whe r e  slate 
cou r t s  have  he ld  lha t  the d e f e n d a n t  w h o  is u n a b l e  to p a y  a fine mu s l  no t  b e  impr i s on ed  
as a  s anc t ion ,  s ince im p r i s o nme n t  does  n o t  resul t  in p a ym e n t  a n d  f u r t h e rm o r e  is d i sc r im-  
ina io ty when  t hos e w h o  c an  p a y  go  f ree,  See. e.g., In rc An i a z o ,  3 Ca l .  3d 100, 473 
I’.2d 999.  89 Ca l .  Rp t r .  255 ( 1 9 7 0 ) .  A l t h o u g h  th i s  c o u i t  d id  n o t  sugges t  a n y  speci f ic 
remedi es ,  it n o t e d  tha t  a n u m b e r  o f  a u ih o i i t i o s ,  as wel l  as the Williams Cou r t ,  h a d  s u g ­
ges ted solut ions .  3 Ca l .  3d at 114 n. 13. 473 P . 2 J  at 1008 n. 13. 89 Ca l .  Rp t r .  at 264 
n . 13. See also  S t a t e  v. T a c k e t t .  52 Ha wa i i  601,  4S3 I’ .2d 191 ( 1 9 71 ) .  T h a t  c o u r t  s u g ­
gested a wor k p a r o ' e  s ys t em as a pos s ib l e  a l t e rna t i ve .  52 Hawa i i  a t  603 n.3 ,  483 P . 2d 
at 193 n.3.

56. I: c ou l d  be a r g ue d  lhat  a  f ine o f  thi s am o u n t ,  e s pec ia l l y  f o r  a  c o i p o r a t i o n .  wou ld 
he excess ive.  T h i s  issue wa s  t a i s cd in S t..te i \  T ta t’.c r Service. Inc., 61 Wis .  2d 400. 
212 NAV 2J  683 ( 1973 ). The c o u r t  t he r e  s a i d :  " F o r  a  f ine to be u nu s u a l  o r  excessive,  
it nuivt be so d n p r o p o i t i o n a t e  to the o l f u i s e  as to s ho ck  publ i c  s e n t imen t  a n d  c on t r a r y  
to the j u d gmen t  o f  r e aso nab l e  peop l e  c o n c e r n i n g  wha t  is p r o p e r  u n d e r  t he  c i r c um ­
s t ances . "  61 Wis.  2d a t  409,  212 NAV.2d  a t  689.  Su c h a  s t a n d a r d  c o u l d  t e ad i l y  be 
es t ab l i shed.

57. See text a c c om pa n y i n g  no t e s  43-48 supra.
58. See no te  27 a nd  a c c om pa n y i n g  t ext  s u p r a .  Se n t e n c e s  to h a r d  l a b o r  h a r e  been 

re ject ed b y  cour t s .  i \ v ,  e.g., Do r e h  v. C i t y  o f  Ope l i k a ,  50 Ala .  App .  612.  281 So.  2d 
Oi'(i i 1973) .  T h e  d e f e n d a n t  in Uorch  wa s  c o nv i c t e d  o f  a  v i ol a t ion o f  a mun i c i p a l  o r d i ­
na nc e  a n d  was  f i ned 5 Kit) p l us  cos t s ;  in l ieu o f  p a ym en t ,  he  wa s  s en t e n ce d  t o  h a t d  i j b o r  
fol • ’ J a ys .  Di e  cour t  he ld  t ha t  it wa s  e r r o r  to o r d e r  a d e fa u l t i n g  d e f e n d a n t  to ha rd

c o u l d  b e  t h e  b a s i s  o f  a n  
s e n t e n c e s  w h e r e  t h e  t l e f e t i  
a n t  i n  s u c h  a  s i t u a t i o n  v.
a u t h o r i t i e s ,  b u t  w o u l d  d i
c o r r e c t i n g  t h e  w r o n g  a g a i n  

T h e  D e l a w a r e  l e g i s l a t o r  
t o  b e  s e n t e n c e d  t o  w o r k  o  
m u n i c i p a l  j u d g e  r e c e n t l y  
c o n d u c t  a g a i n s t  a  d e f c m  
p e r f o r m  a t  a  f r e e  e x h i b i t i o  
t h a t  m a n y  c r i m e s  c a n  b e  
p e n a l t y  i n  a  w a y  t h a t  w c  
i m p r e s s  u p o n  t h e  o f f e n d e r  
i l l e g a l  a c t i o n s  a n d  w o u l d  c 
r i c h  a n d  p o o r . 81 G r a t u i t c  
a d d i t i o n a l  a d m i n i s t r a t i v e  
r e q u i r e  m o r e  c o l l e c t i o n  s; 
t e r n .

3 .  J o b  B a n k

I n  t h r e e  c o u n t i e s  i n  N e  
t h e r e  a r e  c u r r e n t l y  j o b  b o  
t i a l  e m p l o y e r s ,  t h u s  p r o v i e  
t h e i r  f i n e s . c :  T h e  B e r g e n  C 
d e f e n d a n t  w h o  h a s  b e e n  
p r o b a t i o n  o :  h a s  b e e n  r e l e  
s e c u r i n g  e m p l o y m e n t .  T i t  
o n e - h a l f  \ e a r s .  T h e  I h i d  
o p e r a t e s  o n l y  a s  p a r t  o f

labor ,  c i t i ng Tate a n d  dec l a r ing 
by i n c a t c e i a t i o n  in l ieu o f  a  fine

59.  D u . .  C o o t  A n n  tit i 
847 (De l .  Supe r .  1971)  (wher  
r epor t  to wu t k  t o r  the n u m b e r . .

60.  N.Y.  Tune s .  Aug.  28. 
1974, « | .  a t  31. col .  t .  As  . 
a p hys i c i an  was  r e qu i t e d  to ot ic  
o r  o i h e r  g o v e r nmen t a l  in ' i i l r .u j

61.  A s tu dy  o f  t he  e f fecnv:  
rent  to t r ..ffic v i ol a t or s  indicate 
p i o b a t i o n  a n d  tha t  its dc t e r i e  
Hol t ,  Uui.Us lo r Judges in C 
S t a t e  J u n n  txRY. S l n t E n c i n g  a

b2. F un d s  (or these progra 
E n f o r c em en t  P l ann ing Agency,  
by t he  l i c t gcn Co un t y  J o b  l i ar  
15, 1974; No v em be r ,  1974.
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.( a n d  h i s  f a m i l y .  F u r t h e r -  
n a t i o n  o f  m i n o r  o f f e n d e r s  
i n c r e a s e  i n  c r i m e .  S o m e  

u l y  a  n e c e s s i t y ,  

v i a b l e  a l t e r n a t i v e  t o  t h e  
c i r c s  h a v e  a l s o  b e e n  s u e -

!c t h e  a m o u n t  o f  t h e  f i n e  
n  i n d i c a t i o n  o f  a  f e a s i b l e  
u t a m ' . s  f e d e r a l  i n c o m e  t a x  
I g r o s s  i n c o m e  b e i n g  t h e  
Hi o n  t h e  d a y - f i n e  s y s t e m ,  
r e  i n d i v i d u a l  f a c t o r s  t o  b e

p e r m i t t i n g  a  d e f e n d a n t  t o  
c o d . 1'* A  r e l a t e d  s a n c t i o n

f u n d  thru o t he rwi s e  a n  indigent 
the a u t h o r s  sugges t  t l i .u par t i al  
nl> w ho  c o u l J  pay a f ine,  since 
I p u n i j h n i c n t  r a t h e r  t h a n  as an 
i -t.-.il F .2d 983,  ' i s "  ( 5 i h  t ii. 
. sever e  t i tan the impos i t ion  of 
■ )
an ra i sed in cases w h e r e  state 

v a f ine nu i s t  nu t  he impr i s on ed  
a . n i  a n d  f u i i h c rm o . c  is di sci im- 

<r A iU.i .’u , 3 O i l .  3d I tit), 473 
ai l  >l> I iit>t sugges t  a n y  speci fic 
as the II Ji'i<ur/i» C. i l i l t ,  h a d  *'< ■ 
titi.s n 13. S') Ca l  Rp t r .  at 2M 
I 191 t 1971 I. I ii.it e . a i u  m i ■ 

IT I I . . . ' . lit at (it)3 tt 3, -• S3 IV2 I

c.i . iUv fu r  a ct r ipOi . i tMii .  wunhl  
s, /-„• . r | U i s .  24 
laic to he  i. r.i;- o.iI u r  c v e c - i . e .  

k p i b h .  •.entiiuenl a n d  ' u n i r . n v  
I i. | r i iy^r  u n d e r  the e i t . un .  
i ' l l  a  s i . u . . l a id ci Hi Id readi ly he

l i e n e e s  to  h a r d  l a bo r  h i v e  b ' . n  
. .Ml At. . .  Aj .p <, 12. ? M  S i . ' !  

. | i i | . i l iu. i id a  liiilui, i|*al nid i  
h. v. , s .nt i ine-1 1.1 Ii i i .1 I d '  a 
a d e f a u l t i n g  4. l en I.ml to lia.d

c o u l d  b e  t h e  b a s i s  o f  a n  a c c e p t a b l e  a l t e r n a t i v e  t o  f i n e s .  U n l i k e  w o r k  
s e n t e n c e s  w h e r e  t h e  d e f e n d a n t s  a r e  a s s i g n e d  t o  h a r d  l a b o r ,  t h e  d e f e n d ­
a n t  i n  s u c h  a  s i t u a t i o n  w o u l d  n o t  b e  r e q u i r e d  t o  w o r k  u n d e r  p r i s o n  
a u t h o r i t i e s ,  b u t  w o u l d  d o  s o m e t h i n g  r e l a t e d  t o  t h e  o f f e n s e ,  t h e r e b y  
c o r r e c t i n g  t h e  w r o n g  a g a i n s t  s o c i e t y .

T h e  D e l a w a r e  l e g i s l a t u r e  I n s  e n a c t e d  a  s t a t u t e  p e r m i t t i n g  a  d e f e n d a n t  
t o  b e  s e n t e n c e d  t o  w o r k  o n  a  p u b l i c  w o r k s  p r o j e c t . 19 A  N e w  Y o r k  C i t y  
m u n i c i p a l  j u d g e  r e c e n t l y  d i s m i s s e d  c h a r g e s  o f  t r e s p a s s  a n d  d i s o r d e r l y  
c o n d u c t  a g a i n s t  a  d e f e n d a n t  t i g h t r o p e  w a l k e r  o n  c o n d i t i o n  t h a t  h e  
p e r f o r m  a t  a  f r e e  e x h i b i t i o n . ,:u T l i e  t h e o r y  b e h i n d  t h i s  f o r m  o f  s a n c t i o n  is 
t h a t  m a n y  c r i m e s  c a n  b e  p u n i s h e d  b y  h a v i n g  t h e  d e f e n d a n t  w o r k  o f f  a  
p e n a l t y  i n  a  w a y  t h a t  w o u l d  b e n e f i t  s o c i e t y .  F o r c e d  w o r k  w o u l d  a l s o  
i m p r e s s  u p o n  t h e  o f f e n d e r s  t h e  i n t r u s i o n  c r e a t e d  o n  o t h e r s ’ l i v e s  b y  t h e i r  
i l l e g a l  a c t i o n s  a n d  w o u l d  c o n s t i t u t e  a  s a n c t i o n  h a v i n g  e q u a l  i m p a c t  u p o n  
r i c h  a n d  p o o r . 81 G r a t u i t o u s  e m p l o y m e n t ,  h o w e v e r ,  m i g h t  a l s o  c r e a t e  
a d d i t i o n a l  a d m i n i s t r a t i v e  b u r d e n s .  F u r t h e r m o r e ,  s u c h  a  p l a n  w o u l d  
r e q u i r e  m o r e  c o l l e c t i o n  s u p e r v i s i o n  t h a n  d o e s  a  c o n v e n t i o n a l  f i n e  s y s ­
t e m .

3 .  J o b  B a n k

I n  t h r e e  c o u n t i e s  i n  N e w  J e r s e y — B e r g e n ,  H u d s o n ,  a n d  M i d d l e s e x —  
t h e r e  a r e  c u r r e n t l y  j o b  b a n k  p r o g r a m s  w h i c h  r e f e r  d e f e n d a n t s  t o  p o t e n ­
t i a l  e m p l o y e r s ,  t h u s  p r o v i d i n g  t h e  d e f e n d a n t s  w i t h  a n  o p p o r t u n i t y  t o  p a y  
t h e i r  f i n e s . 02 T h e  B e r g e n  C o u n t y  J o b  B a n k  a t t e m p t s  t o  a c c o m m o d a t e  a n y  
d e f e n d a n t  w h o  h a s  b e e n  s e n t e n c e d  t o  p a y  a  f i n e  o r  s u p p o r t  t h r o u g h  
p r o b a t i o n  o r  l i a s  b e e n  r e l e a s e d  o n  a  p r e t r i a l  d i v e r s i o n  p r o g r a m  s u b j e c t  t o  
s e c u r i n g  e m p l o y m e n t .  T h i s  p r o g r a m  h a s  b e e n  i n  o p e r a t i o n  f o r  t w o - a n d -  
o n e - h a l f  y e a r s .  T h e  H u d s o n  C o u n t y  p r o g r a m ,  i n  w h i c h  t h e  j o b  b a n k  
o p e r a t e s  o n l y  a s  p a r t  o f  t h e  p r e t r i a l  d i v e r s i o n  p r o g r a m ,  h a s  b e e n  i n

l abor ,  c i t i ng Tate a n J  d e c l i n i ng  t ha t  an indigent '* r i ght  o f  eiju.i l p i o t c c i i o n  wa s  inf r i nged
by i nca rc e r a t i on  in l ieu of a f ine.  / . / .  a t  61 2-13, 2SI  Sc .  2d at 6u6.

59. U n .  C o d e  A n n .  tit. I I .  § 4105 ( 1 9 75 ) .  See also S t a t e  v. Render ,  283 A . 2d
847 (De l .  Sup er .  1971)  (w h e r e  (he d e f e n d a n t  wa s  r e qu i r e d  e i t h e r  to p a y  a fine o r  to 
repor t  to v .o ik fo r  t he  n u m b e r  o f  il.iys ne ce ss ar y  to d i sch ar ge  the f i ne ) .

(■0. N .Y .  T ime s .  Aug .  28, 1974, 5 2, a t  35, col .  5. See a lso  N .Y .  T imes .  Nov .  19,
1974, 5 I. a t  31,  col .  I. A s  pa r t  o f  his s e nt e nc e  f o r  s u bm i t t i n g  r al>e M ed i c a t e  bills,
a I ' hy s i cLn vs.is re ju i r ed to o f f e r  bi s servi ces  w i t h o u t  c ha r ge  to a  meiu . i l  hosp i t a l ,  pr i son,  
oi o t h e r  g o . e i i u n e n t . i l  ins t i tut ion.

'•I. A s i udy  o f  the e f f ec t i venes s  o f  r e qu i r ed  a t t e n d a n c e  a t  d r i ve r ' s  s c h oo l  a s  a de t e r -  
fent to t r . i l l ic  v i o l a t o r s  i n d i ca t e d t h a t  s choo l  a p p e a l e d  to ha ve  m o r e  las t i ng el feels t h an  
I ' luh. t t ion a n d  ha t  its violet r en t  e f f ec t  wa s  r e du c e d  when c om b i n e d  wi th p i ob a t i o n .  
Hul l ,  fi irt ,/ i i /o r Judges  i/i Choosing the D isposition, in N a t i o n a l  C o l i . l o l  Of  T im 
M-VII Jt'UUTVkV. S l n t l n c i n o  a m i  I’k o u . v t i on  330 (1973  ).

62. Fiui i l s  f u r  t hese  p i o a r a m s  a r e  p r o v i d e d  in pa r t  by a  g r a n t  f i o m  the S t a l e  Ic.vv 
I d . ' i c emeu t  1*1.inn i ng  Agency .  St a t i s t i cs  a n d  i n f o rma t i o n  o n  | o b  b a nk s  we t e  piovi i levl 
!'i the Her pen l  'utility J o b  l l . ink . I i i l e i v i cws  with Di r e c t o r  Ki e l i a t d  M .M j I i o i i ,  Augus t  
I . 1974, Noveui t -Ct ,  1974.
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o p e r a t i o n  f o r  o n e  y e a r .  ' I  l i e M i d d l e s e x  C o u n t y  J o b  H a n k  l i a s  b e e n  i n  
o p e r a t i o n  f o r  s i x  m o n t h s . 1’’3

B e t w e e n  N o v e m b e r  1 0 7 2  a n d  O c t o b e r  1 9 7 3 ,  t h e  B e r g e n  C o u n t y  J o b  
B a n k  h a d  - 100 a p p l i c a n t s ,  o f  w h o m  3 5 3  w e r e  p l a c e d  i n  j o b s .  T h r e e  
h u n d r e d  e i g h t e e n  s t a y e d  e m p l o y e d .  B e t w e e n  N o v e m b e r  1 9 7 3  a n d  S e p ­
t e m b e r  1 9 7 4 ,  2 9 1  o u t  o f  5 7 1  a p p l i c a n t s  w e r e  , l a c e d ,  o f  w h o m  2 8 1  
s t a y e d  e m p l o y e d / ' 1 T h e  d e c l i n e  i n  p l a c e m e n t  d u r i n g  t h e  l a t t e r  p e r i o d  
w a s  d u e  t o  t h e  g e n e r a l  n a t i o n a l  e m p l o y m e n t  d e c l i n e / 1 J o b s  a r e  o b t a i n e d  
t h r o u g h  s o l i c i t a t i o n  o f  b u s i n e s s e s  b y  t h e  j o b  b a n k  s t a f f  a n d  t h r o u g h  
t e l e p h o n i n g  p r o s p e c t i v e  e m p l o y e r s  w h o  a d v e r t i s e  i n  n e w s p a p e r  c l a s s i f i e d  
a d s .  T y p i c a l  p o s i t i o n s  o b t a i n e d  i n c l u d e  s e m i - s k i l l e d  w o r k  s u c h  a s  f a c t o r y  
l a b o r  a n d  s t o c k  o r s h i p p ; n g  p o s i t i o n s  i n  r e t a i l  s t o r e s .

A  p r o p e r l y  f u n c t i o n i n g  j o b  b a n k  w o u l d  i n s u r e  t h a t  a l l  d e f e n d a n t s  
c o u l d  m e e t  l l i e i r  m o n e t a r y  o b l i g a t i o n s .  C l e a r l y ,  h o w e v e r ,  s o m e  d e f e n d ­
a n t s  wi l l  a l w a y s  b e  u n a b l e  t o  s e c u r e  a  j o b  t h r o u g h  b a n k  r e f e r r a l s .  I n  
a d d i t i o n ,  p r o b l e m s  t i . c  c r e a t e d  b y  t h e  d i s c r e p a n c y  i n  t h e  v a l u e  o f  l a b o r  
o f  d i f f e r e n t  d e f e n d a n t s .  A  d e f e n d a n t  w h o  o b t a i n e d  a  s e m i - s k i l l e d  p o s i ­
t i o n  t h r o u g h  t l i e  j o b  b a n k  w o u l d  s t i l l  b e  d i s c r i m i n a t e d  a g a i n s t  i n  r e l a t i o n  
t o  a  w e a l t h i e r  d e f e n d a n t  w i t h  a n  i d e n t i c a l  f i n e .  F o r  m a x i m u m  f a i r n e s s ,  
t h e r e f o r e ,  t h e  j o b  b a n k  c o n c e p t  s h o u l d  b e  c o m b i n e d  w i t h  a  f i n e - s e t t i n g  
s y s t e m  w h i c h  w o u l d  r e c o g n i z e  i n d i v i d u a l  d i f f e r e n c e s  a m o n g  d e f e n d a n t s .

4 .  N e w  J e r s e y  P e n a l  C o d e  A p p r o a c h

T h e  p r o p o s e d  N e w  J e r s e y  P e n a l  C o d e  ( P e n a l  C o d e )  a s  i t  e x i s t s  a t  
t h i s  d a t e ,  w o u l d  n o t  m a k e  a n y  s u b s t a n t i v e  c h a n g e s  i n  t h e  s t a t e ’s  c u r r e n t
f i n i n g  s y s t e m / 0 T h e  P e n a l  C o d e  d e c l a r e s  t h a t  i t s  m a i n  p u r p o s e  i s  “ t o
r e t a r d  t h e  m e r e l y  r o u t i n e  i m p o s i t i o n  o f  a  f i n e , ’" 77 b u t  s e t s  n o  s p e c i f i c

63. Id. •
64. /, / .
65.  C l ump i n g  e c on om i c  cond i i i ons  in Be rg e n  C o u n t y  a re  a l so  pa r t l y  re spons ib l e  for  

Ihc d r o p  m the n u m b e r  o f  re fer ral s .
66 A sitjvly p r opos i ng  revis ions o f  s e n t e n c i n g  ami  pa r o l e  p r ov i s i on s  o f  t he  p r opos ed 

.V, I, y, mi y /V  fuil i ~it.ii- i c t om mc i n l s  r ev i s i on  o f  S ec t ion  2 C : 4 3 - 3 ( a ) ( l )  t o  p r o v i de :
T h e  a m o u n t  o f  the fine shal l  be c a l c u l a t e d  in t e rm s  o f  p e r c e n t a ge  o f  a v e r a g e  a n nu a l  
ne t  i n - o m e  as r epor t ed  by  the o f f e n d e r  in bi s  I n t e r n a l  R ev enu e  Serv i ce  fi les ove r  
ti .c p i ev io i i s  i l ueo  vc.i is.  T h e  fine sha l l  nu t  o u c e d  5Tc o f  the a v e i a e c  a n n u a l  net 
i -..•me a bove  the . u n o nm  s tolen f r o m  t he  v i c t im.  If tb.eie a t e  n o  I n t e r na l  Revenue  
i c . o i d s .  the Ccit i i l m.  y impose  a f ine b y  c a l cu l a t i ng  lire ne t  da i l y i n c o me  o f  the 
i f! inter o v e r  the ye: r pi ecci l tng t he  a i t c s l  ur c onv i c t i on  o f  the o f f e n d e r  

R Singer .  P r o po s e d  Revi s ions  o f  S e n t e n c i n g  a n J  P a r o l e  P r ov i s i on s  o f  ibe P r o p o s e d  New 
J c t - . v  Pena l  Cod e .  N o v em b e r  Py74 in S l .M IM ' iN G ,  F o r  N v i ' l  A dv i s o kv  C u m m ' n  o n  
Cu iMiNvi  J u s i u r .  S u N i i v n n s  vno G o v t s ,  S ism m b d  F . I l t 3 ) - ( 7 )  ( l ) i a f t  C h a p . )  (on 
file til I. E .A  A.  L i b r a ry ,  Wash ing to n ,  D  C .  19721 ( h e r e i n a f t e r  ci ted as P r o po s e d  Revi ­
s ions! Th i s  m e t h o d  is a v a n a i i c n  o f  the d a y - f in e  s ys t em.  T h e r e  is a f ac t  f i nd i ng  as to 
the d e f e n d a n t ' s  i n come ,  a nd  the fine is t c l u l c d  to a p e i c e n t a g e  o f  thi s i n c o me  regardless 
o f  t he  of fen se .  See Ri i l ye i s  Pr i son L a w  C l in i c ,  C o m m e n t a r y  to the S e n t e n c i n g  a nd  P a ­
role law 5 2 C : 43 - 3 ( a ) ( 1 ) .  F e b ru a r y  1975 ( u np ub l i s h e d  m an u s c r i p t  in R i/ixcri Luw Re- 
t ie in f i les) ,

67.  N. I .  P enal  C ode  § 2C:44-2 ,  C o m m e n t  ( P r o p o s e d  Dr a f t ,  O c t .  1 971 ) .

c r i t e r i a  f u r  a c c o m p l i s h i n g  
“ i h c  C o u r t  s h a l l  u k c  m i c  
a n t  a n d  t h e  n a t u r e  o f  
H o w e v e r ,  i h c  c u r r e n t  ■ i n i  
f a i l e d  i n  t h e  a t t e m p t  t o  i 
N o  f a c t  f i n d i n g  p r o c e s s  
d e f e n d a n t ' s  f i n a n c i a l  po*- 
p r o p o r t i o n  o f  t h e  d e f e t u  
f i n e . 71 I n  v i e w  o f  t h e  xigi :  
i n  o t h e r  a r e a s  o f  c i i m i n :  
l a c k  u f  i n n o v a t i v e  t r e a l n u

I V .  R e m e d i e s  f o r  D t : r

I n n o v a t i o n s  i n  f i n e  s e n  
t h e  p o s s i b i l i t y  t h a t  a  d o t  
r e f u s e  t o  p a y .  W h a t  s a n c t

D u r i n g  t h e  f i r s t  s i x  m  
1 6  d e f e n d a n t s  w e r e  b r o u  
c o n j u n c t i o n  w i t h  v i o l a t i  
N i n e  d e f e n d a n t s  w e r e  c o  
s e n t e n c e d  t o  p r i s o n . 73 T 
w e r e  b r o u g h t  u p  f o r  a  Ik  
t i o n ,  a n d  o n e  c a s e  w a s  
s a n c t i o n e d  f o r  f a i l u r e  t o  
n o t  s a t i s f i e d  j u d i c i a l  o l i l i c

T a r e  v .  S h o r t  d i d  n o t  
c o n s t i t u t i o n a l  i n f i r m i t y  ir 
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C o u r t  e m p h a s i z e d  t h a t  
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6S. N' J. Pi nvl  C o m :  5 i
69. .Viv to vt a c c ompany
70. .V,,' lev! rucomp.ui .v
71. See Ru t j v i b  Pi i n:; I 

4 2C: 43 -3  (1975 ) I tmp . i bhs l
72. S i f  levr a e c ump . u r ,
73. Si e te.vi a c c om pa n y  
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75. 4t)l U.S.  395,  4UU-U1
76.  Id.
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i l l y  s t a n d s  n o r  t h e  p r o p o s e d  r e n a l  
. t e n t ,  l i n e s  c u r r e n t l y  a r e  n o t  t a i -  
r’e n d e r .  A s  a  r e s u l t ,  d e f e n d a n t s  a r c  
J c c u r j ,  t h e  c i r c u m s t a n c e s  a r e  n o t  
a t * p a y m e n t  h a s  b  l 'O n  m a d e  b y  t h e

■sowed t o  a l l  d e f e n d a n t s ,  t h e  N e w  
a y - f i n e  s y s t e m .  T h i s  p l a n  w o u l d  

e s p e c i a l l y  t h e  v a r y i n g  f i n a n c i a l  
o n s i d e r e d  i n  s e n t e n c i n g . 81 S u c h  
f f i n e s  a r e  t o  a c h i e v e  a n y  p e r . a l

b e  c o m b i n e d  w i t h  t h e  d a y - f i n e  
b e  c o m m i t t e d  w i t h  i m p u n i t y .  A  

d e f e n d a n t  a n  o p p o r t u n i t y  t o  e a r n  
e m  w o u l d  l a k e  th -  w a g e s  f o r  t h e  
i o n  t h e  f i n e  i s  s e t .  “' h e  l e g i s l a t u r e  
: d  o n l y  w h e n  t h e  j u r t  f e e l s  t h a t  
a c t i o n ,  a s  w h e r e  t h e  d e f e n d a n t  
i e . * :  P u b l i c  w o r k s  e m p l o y m e n t  
i o t h e r  c a s e s .

c i u J n n t  m a k e s  ;i g o o d  f a i t h  c f f o i t  
ii ii . i t c c  s h o u l d  n o t  b e  i m p o s e d  a s  
o f  t h e  i n i t i a l  s a n c t i o n  m a y  h e l p  

e i i c . c  . - h u u l d  be.  e m p l o y e d  o n l y  if
• p a y  l h a t  f i n e .  T h e  s e n t e n c e  t h e n  
. i n c u t  f o r  c o n t e m p t .  E v e n  i n  t h e  
■ e r ,  it m i g h t  b e  b e l t e r  t o  s e n t e n c e  
m e n t ,  r e v e r s i n g  i m p r i s o n m e n t  a s
• illi a  c h o i c e  o f  s a n c t i o n s  t o  m e e t  
p i i t a b l e  s e n t e n c i n g ,  s o  l o n g  a n  
r e a l i t y .

in.-, the o f f e n d e r  sh. i l l not be in­
ti ic. -in' ii i i i . in T h e  I'cn .il Coilc, how- 
ii ,.:i sivui iOMly sol l ines .  N. J .  t ’c s . u .

A pl.iii s t i ih a s  (tic d a y - f me  sys t em 
-xibi l i ty.  S .'c t ext  a c c om pa n y i n g  notes

p o se d  in e o n j u n e i i o n  wi th  a prison sen- 
ee r . i l ion i .  neec-s.ny. this s a n c t i on  is 
fii.c, M o i o o s c r .  . 1 1 1  i nd i gen t  de f en da n t  
. n i cy t>* p a y  a fine.  A n  e x c e p t i on  to 
un ini i l c t l  f o r  i n o i i c t j i y  (tain; tlie com-

Categories o f  Offenses
Admitting Person Under 18 to 

Obscene Film
Assault anJ Battery on Law 

Enforcement Officer
Assault w /Dcad ly  Weapon
Assault w/Intent to Rob
Assault w/Intent to Rob While 

Armed
Atrocious Assault and Battery
Attaining Money by False Pretenses
Attempted Larceny
Conspiracy to Commit Larceny
Contributing lo the Delinquency 

o f a Child
Counterfeiting Driver's License
Disorderly Person
Disorderly Person 

Assault & Battery
Distribution o f  Controlled 

Datip.ctotis Substance
Driving Under the Influence o f  

Liquor
Driving While Impaired
Embezzlement
Entering w/Intcnt to Steal
Exhibiting Forged Driver's License
False Information Given to Law 

Enforcement Officer
Illegal Possession o f  a Weapon
Larceny
larceny by Trick
Larceny from  the P. son
Maintaining a Gambling Resort
Malicious Damage to Property
Misrepresenting a Serial No. on a 

Motor Vehicle
Municipal Ordinance Violation
Possession o f  Burglary Tools
Possession o f  I.ottety Slips and 

l l ix . lmaki i ig

a p p e n d i x

Number in 
1973

NOTES 1 2 0 1

2
2

I

1
9
2 

1 

2

3
1

12

2

10

I
1
2 

22

1

1
40

13
1 
1

2 

2

1

I
1

40

Total
Fines

$3 , 000

$1,000
$1,250

$250

$1,000

$3, 550
$1,000

$900

$2, 000

$850

$100

$3,750

$650

$3 , 000

$250
$100

$450

$5,900
$200

$200

$10 ,450

$3,150

$1,000

$300

$750
$2 , 000

$300

$25

$250

$25,500

Ave r a g e
F h e

$3,000

$500
$625
$250

$1,000

$443.7$

$500

$900

$1,000

$283.33

$100

S312.50

$325

$360

$250
$100

$225
$269 .18

$200

$200

$261.25

$242.23

$1 , 000

$300

$375
$1,000

$300

$25
$250

$637.50
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Possession o f  a Switch lll.nlc Knife I
Receiving Stolen Property 8
Receiving Stolen Motor Vehicle 5
Robbery 1
Sale Illegally o f  Intoxicating

l i cs c r ages  2
Unlawful Possession of Alcoholic

beverages w/lnlont to Sell 4
Unlawful Possession of Controlled

Dangerous Substance 15
Unlawful Use o f Controlled

Dangerous Substance 1
Uttering Forged Instrument 1

$250
S5.700
$1,300

$150

$500

$1,000

$7,550

$300
$2,150

$250
$712.50
$325
$150

$250

$250

$503.33

$300
$307.14

Criminal Practice— PcvlriI Jo  fo r m  o f  (h e  C r i m i i
I .  I n t r o d u c t io n

P r e t r i a l  i n t e r v e n t i o n  ( P  
J e r s e y  p u r s u a n t  t o  N e w  J* 
v i d e  r e h a b i l i t a t i o n  a n d  t r c  
i n  l i e u  o f  c r i m i n a l  p r o s e c u t

1. N .J.R . Cr i .m.  P r a c .  3:2$
( a )  In counties where a p 

preme Court fo r operation ur 
judge nr judges to act on all i 
however, that '.he Assignment 
involving tieason, murder, kid 
o r  sale o r dispensing o; narcut

(b )  Where a defendant cb 
ceptcd by the program, the d 
Tria l C o c i  Administrator ft 
county, o r  sach other person 
and with the consent o f  the 
further ptoceedings against sa 
ceed 3 months.

(c )  At the conclusion o f  s 
one o f the following dispositiot

( 1 )  Or. recommendation o 
prosecuting attorney and the 
sation against the defendant, 
complaint to r indictment or at

( 2 )  On recommendation o 
prosecuting attorney and the 
such defendant on such chart 
or

( 3 )  On the written rccornr 
attorney o r  on the court's ov 
proceed in the ordinary coui 
made by the program directot 
submitting such recommend.it 
his o r her attorney with a cor 
o f  his o r her opportunity to I 
the defendant such a hearing.

( 4 )  During the conduct o f 
ant to prosecution in the ordi 
reports made fo r a court o r p 
ant to program staff 'hull h  
such hearing wit!, respect to 
judge who issued the order i
COUIsC.

t d l  Whcic proceedings ha 
period o f 3 months as piouJ. 
tional 3-month pcnod the dcs 
shall make a disposition in 
however that in cases involv 
dangcious substance the dosi 
grain director and wilh the c 
grant such further poslponci
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The statutes implementing an impoverished criminal 

defendant's right to counsel in New Hampshire courts also 

include a provision whereby the court may order that certain 

defendants repay the state or local government responsible 

for meeting expenses of representation. . 604-A:9

(1973 Supp.). The purpose of this provision seems clear: 

within the scope of constitutional requirements, it presents 

an opportunity for preventing abuse of the indigent defense 

system by authorizing recoupment of at least part of the 

expenses of providing defense; services.

But the provisions of RSA 604-A:9 are seldom applied. 

Interviews with judges of the Superior, District and Municipal 

Courts indicated that very few have ordered repayment. In 

a state where legislative appropriations have fallen critically 

short of actual expenditures, and in which counsel must some­

times wait up to eight months to be paid because of this

204
shortage, the statutory repayment provisions may be of help.

An obvious and important reason that there may be few 

criminal defendants who, upon having been found financially 

unable to retain counsel in the first instance, are unable

See Recommendation 34 .
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after trial to repay the state for counsel is that they 

are just as poor after trial as before. The courts seem 

to have concluded from evidence of defendants' poverty 

that the benefit to the state obtained from repayment does 

not justify the administrative costs of (1) identifying 

those who should repay anĉ (2) providing a system for 

repayment.

As has been indicated in the above sections of this 

report treating the initial determination of eligibility 

(see above, Chapter IV ) and of partial eligibility 

(see above, Chapter V ), the judges do not now have the 

means to measure financial circumstances with any precision, 

so that decisions to appoint counsel must be based on gen­

eral assessments that may vary sharply from judge to judge. 

Having been able to decid- with confidence how much flexibility 

(in terms of liquid assets) there is in the financial pic­

tures of defendants seeking appointed counsel, judges are 

understandably reluctant to make conditional orders of 

appointment including part payment or repayment provisions.

Even with sufficient information, judges are hampered 

in their determination of which persons should be ordered 

to repay. Personnel among court and probation staff do not

2 05see' Recommendation 35 .

^O^See Recommendation 36 .
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regularly check the representations as to financial status 

made in support of petitions for court-appointed counsel.

The addition of responsibilities '1) to test the accuracy 

of such representations, (2) to conduct subsequent reviews 

of the financial status of those with court-appointed counsel, 

looking for changes that would make part payment or repay­

ment possible, or (3) to receive, record, and transmit

. . . 207
repayments would add administrative burdens.

The Justices of the New Hampshire Supreme Court were

asked by the Governor and Council to consider issues arising

from a footnote attached to the appropriation for payment of

208
counsel for indigent defendants. That footnote provided 

that defendants represented by appointed counsel be respon­

sible for payment of 10 percent of the legal fees, with no 

such defendant required to pay more than $20. The Supreme 

Court, in Opinion of the Justices, 109 N.H. 508, 256 A.2d 

500 (1969), advised that such a provision violates Part 1,

Article 15 of the New Hampshire Constitution because it makes 

no distinction between those defendants with funds to make

repayment and those with "no funds and no probability of

. . ,,209
acquiring any.

207See Recommendation 37.

2(̂ The text of the footnote is set forth in the appropria­
tion, Laws 1969, C.367:4 and Laws 1969, C.368:4.

2 09
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This opinion did not address the validity or applica­

tion of 604-A:9, which allows courts to order r e -

payment in certain circumstances.

RSA 604-A:9 reads as follows:

Any defendant whose sentence is unconditional 
discharge, conditional discharge, or probation 
and who has had counsel assigned to him at the 
expense of the state, county, city, or town may
be ordered by the court to repay the state, county,
city, or town all of the fees and expenses paid 
on his behalf on such terms as the court may order.210

Four features of RSA 604-A:9 merit discussion here. 

First, it should be noted that the class of defendants sub­

ject to the application of the statute is specifically 

defined. Also, the fees and expenses to be repaid are

circumscribed. Furthermore, the statute as it now reads

210
As originally inserted by Laws 1969, C.475:1, this 

section was substantially different:
Any defendant whose case is continued for 

sentence, or who receives a suspended sentence, 
or who is placed on probation, and who has had 
counsel assigned to him at the expense of the 
state or county or city or town, may be ordered 
by the court to repay the state, county, city, 
or town all of the fees and expenses paid on 
his behalf on such terms as the court may order.
Failure to comply with the court's order shall 
be considered a violation of probation and shall, 
after a summary hearing, be punished.

As part of an act transferring and repealing certain criminal 
statutes and making technical amendments to others so that 
they would conform to the new criminal code, Laws 1973, C. 
370:24, struck out the above-noted section and inserted in 
its place the version appearing in the text.
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does not contain the sentence appearing in the originally 

enacted version of the statute which gave some direction 

regarding court treatment of failure to comply with a 

repayment order. Still further, no mention is made of 

notice: must the court give a defendant notice before he

requests appointed counsel that he may be ordered to make 

repayment? Finally, the statute makes no distinction 

between people able to make repayment and those with "no 

funds and no probability of obtaining any." This aspect 

was addressed by the justices in the advisory opinion regarding 

the legislative footnote imposing a duty on criminal defen­

dants to repay 10 percent of expenses for appointed counsel.

See Opinion of the Justices, supra, 107 N.H. at 512.

The statute specifies that those defendants given sen­

tences of unconditional discharge, conditional discharge, or 

probation are subject to its provisions. Thus, defendants 

who are acquitted or whose cases are dismissed are under no 

circumstances liable to a repayment obligation.211 rsA 604-A:9

211
It seems only fair that a person for whom the presump­

tion of innocence has not been overcome beyond a reasonable 
doubt should not have to bear the cost of refuting the charges 
against him if he is poor. Indeed, a logical corollary of 
our justice system's presumption of innocence might well be 
that the state should pay the reasonable defense costs of 
any acquitted criminal defendant, whether poor or not, to 
avoid the possibility of compelling an innocent person to 
choose between unjust conviction and personal bankruptcy.
Of course, the United States and most other democratic 
countries recognize no duty of reimbursing a defendant after 
acquittal. Cahn, The Predicament of Democratic Man, at 51-52 
(1961) .
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also excludes from its ambit those defendants sentenced to 

imprisonment or payment of a fine. Nor is it applicable to 

defendants granted a work release from, or suspension of, 

imprisonment.212

The statute also limits the fees that persons in the 

above classes may be ordered to repay. Only fees and 

expenses paid on behalf of the defendant are subject to

213
repayment; prosecution expenses or court costs are excluded.

As it now reads, RSA 604-A:9 provides no guidance for 

treatment of failure to make repayment that has been ordered 

by the court. Courts have at least two options: (1) hold the 

person in contempt of court; or (2) revoke probation or dis­

charge. If failure to make repayment is due to indigence, 

the person may not be imprisoned ̂ 4imposition of a further

212
See N.H. R.S-'.A. Ch. 651. An additional consideration is 

that no mention is made in the statute of acquitted persons.O 1 *3 »
Under N.H. R.S.A. 618:44 (1955), all convicted criminal 

defendants are exempt from payment of prosecution and court 
costs. For further discussion, see Note, "Charging Costs of 
Prosecution to the Defendant," 59 Geo.L.J. 991 (1971).

214Tate v. Short, 401 U.S. 395 (1971).

«
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fine is fruitless. If a person "unconditionally" dis­

charged were ordered to repay and were to fail, it can 

hardly be said that the discharge was "unconditional" if 

sanctions were to be imposed for failure to repay. The 

discharge would be based on a condition that repayment be 

made; failure could result in the.imposition of sanctions.

A further problem is the matter of notice. It seems 

proper that a court should notify a defendant prior to 

appointment of counsel that repayment may be ordered.

Absent notice of repayment responsibilities, a defendant 

seeking and accepting appointed counsel could be surprised 

to find himself subsequently burdened with the obligation 

to make repayment. The defendant's decision as to appointed 

counsel may be colored by his expectations as to repayment.

If notice were given before appointment of counsel that re­

payment would or might be ordered, a defendant might decide 

to proceed without the aid of counsel rather than be bur­

dened with a reimbursement obligation. It might be argued 

that a system placing a defendant in such a dilemma places

n I r
an undue burden on the constitutional right to counsel.

2 1 5
See Comment, "Reimbursement of Defense Costs as a 

Condition of Probation for Indigents," 67 Mien.L.Rev. 1404, 
at 1413-16 (1969), and In re Allen, 71 Cal.2d 388, 78 Cal.
Rptr. 207, 455 R2d 143 (1969).

In Fuller v. Oregon, 417 U.S. 40 (1974), the United States 
Supreme Court held, inter alia, that a state scheme for recoup­
ment of indigent defense costs, if properly structured, need not 
in and of itself be an undue imposition on a defendant's right 
to counsel. The Court expressly rejected the contention that 
prior notice of a possible reimbursement obligation would pose • 
an unfair dilemma for a defendant.

t
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A final difficulty with RSA 604-A:9 is that it makes 

no distinction between those with and those without means to

nig
make repayment. Such a distinction is clearly necessary 

under Part I, Article 15 of the New Hampshire Constitutution 

as applied in Opinion of the Justices, 109 N.H. 508, 256

A.2d 500 (1969). Similarly, the United States Supreme Court 

held in Fuller v. Oregon, supra, that a state recoupment 

statute giving criminal defendants the same property exemp­

tions allowed other judgment debtors and allowing an 

opportunity to obtain relief from repayment by demonstrating 

that repayment would impose manifest hardship does not deny 

equal protection in violation of the federal constitution. 

Though it seems clear that RSA 604-A:9‘ would not be uncon 

stitutional if applied in a manner consistent with relevant 

portions of these opinions, New Hampshire courts have none­

theless seemed reluctant to act in this area because of the 

statute's lack of clarity.

216see Recommendation 34 .
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IMPROVE CLARITY AND FAIRNESS. THE SUPREME COURT SHOULD 

PROMULGATE GUIDELINES FOR IMPLEMENTATION OF THE STATUTE. (p.l20) 

Commentary. Amendments to the statute might include 

the following:

A. Defendants whose sentence is unconditional 

discharge should be removed from the scope of the 

statute.

B. Repayment should be to the state alone, since 

counties, cities, or towns no longer bear expenses 

of public representation.

Unless the following proposed provisions are 

included as amendments to the statute, they should be 

addressed in guidelines promulgated by the Supreme 

Court.

A. An opportunity should be provided for a defendant

to obtain relief from the repayment obligation by

demonstrating that repayment would impose manifest 

217
hardship.

B. Willful failure by one able to make repayment 

should be treated as a contempt.

217See Fuller V. Oregon, 417 U.S. 40 (1974), and 
National Advisory Commission of Criminal Justice Standards 
and Goals, Courts, Standard 13.2 (1973).

RECOMMENDATION 34: RSA 604-A:9 SHOULD DE AMENDED TO
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C. Defendants ordered to make repayment should be 

provided the same exemptions as are available to other 

judgment debtors.

D. Notice of a possible repayment order should be 

made before appointment of counsel. Review of the 

order of appointment should be made available prior to 

trial to avoid the possibility that a defendant would 

proceed to trial without the aid of counsel solely or 

primarily because an order appointing counsel would be 

conditioned on repayment.

RECOMMENDATION 35: THE DETERMINATION WHETHER A DEFENDANT

WILL BE ORDERED TO MAKE REPAYMENT SHOULD BE BASED ON A MORE 

THOROUGH INVESTIGATION OF FINANCIAL CIRCUMSTANCES THAN IS 

NOW MADE. (P- 12D

Commentary. Court rules implementing RSA 604-A:9 should 

accomplish this end and should provide an orderly system 

for collection of repayments.

RECOMMENDATION 36: INFORMATION SHOULD BE GATHERED TO DETER­

MINE (i) WHETHER FULL IMPLEMENTATION OF THE REPAYMENT 

STATUTE IS COST EFFECTIVE AND (ii) WHETHER THE FULLER 

IMPLEMENTATION OF THE REPAYMENT STATUTE HAS CAUSED A SIGNI­

FICANT NUMBER OF DEFENDANTS TO PLEAD OR GO TO TRIAL WITHOUT 

THE AID OF COUNSEL, (p- 12D



Commentary. If the state determines within five years 

after the implementation of the above recommendations,

(i) that its repayment scheme is not cost effective or

(ii) that the scheme has unduly impinged on defendants' 

right to counsel, thereafter the statute RSA 604-A:9 

relating to repayment for the fees and expenses of 

services provided a criminal defendant might be repealed, 

except when there has been fraud in obtaining representation.

This latter position is consistent with ABA, Defense, 

Standard 6.4. It is based on a single overriding consider­

ation. Many New Hampshire judges believe that very few 

defendants seeking appointed counsel have means to make 

repayments. If this perception is correct, full implemen­

tation of RSA 604-A:9 as it now reads would call for the 

state to apply further manpower resources, both among 

probation officers and court personnel, for the identifi­

cation of those who should be required to repay and for 

provision of a collection system.

RECOMMENDATION 37: PARTIAL PAYMENTS AND REPAYMENTS SHOULD BE

MADE THROUGH THE PROBATION DEPARTMENT TO THE STATE COMPTROLLER 

WITH APPROPRIATE NOTICE BY THE PROBATION DEPARTMENT TO THE 

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE OF THE SUPERIOR 

COURT AND TO THE EXECUTIVE SECRETARY OF THE ADMINISTRATIVE 

COMMITTEE OF DISTRICT AND MUNICIPAL COURTS, (p. 122)
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• ,i d isposition I" exercise I ho management authority; 
and

• a capability lu r exorcising the management autlior- 
ity .

There i* a c lea r, current need fo r tr ia l courts to 
reexamine the ir financial management role.

2.  T h e  l ega l  a n d  g o v e r nm en t a l  e n v i r o n m e n t .
a. It'I'd  I responsibility  Ini linitlni c tr ia l courts 

Trad itiona lly , general ju risd ic tion  trial courts have been 
part o f the fabric o f local government and have received 
their basic funding from  county and. occasionally, c ity  
governments. The great m ajority  o f tria l courts arc still 
dependent on local funding.

There is. however, an increasing trend to make suites 
legally responsible fo r some or all o f the costs o f tria l 
court operation. In those states which have undergone 
administrative un ifica tion , state funding o f tria l court 
operations is v irtua lly  to ta l.3 There are several states 
which are moving toward total state assumption and arc 
in an interim  mode where major parts o f the tria l court 
system are state-funded.4 Most tria l courts receive only 
lim ited suite fund ing, usually fo r such items as jud ic ia l 
salaries, jud ic ia l expenses, coun reporters and jud ic ia l 
secretaries.'

The level o f suite funding has important implications 
fo r court financial management, since the government 
which supplies the money is the government which de­
termines management procedures, particu la rly  budgetary 
procedures. In a to ta lly  unified system, the budget pro­
cess is that imposed by the state executive branch, possi­
bly including procedures established by the state su­
preme court. Submission o f a tria l court budget is made 
to the state court adm inistrator fo r inc lusion in the overall 
court budget presented to the other branches o f state 
government.

In a partia lly un ified system, a tria l court may find 
itse lf dealing w ith  two budget processes— one governed 
by the state, the other by a local government. In such 
states, a state court adm inistrator w ill often submit a 
budget to cover the state portion o f tria l court costs, 
re lieving ind iv idual ir ia l courts from  direct dealing w ith  
the state.

In those systems where the state pays on ly a few  
legally mandated tria l court costs, no formal budget 
submission to the state may be required. The mandated 
items, such as ju d ic ia l salaries, are often automatically 
included in the state budget or do not require an appro­
priation. For most tria l courts, the local government 
budget process is s till the key process, and the state

'F o r example, H jw au . A laska . C o lo rado , A labam a. North 
Carolina. Ncu Mexico. Rhode Island. Maine and Kcmucky.

‘ For example. Kansas and New York.
'F o r example, in Arizona Ihe stale only pays one-half o f the 

salaries o f general jurisdiction judges.

budget process is la irlx peripheral.
A lthough state and local budgetary processes provide 

tlie principal source of tria l court financia l support, trial 
courts olten have access to other lunding sources. To the 
extent that other funding sources exist, they supplement 
or displace appropriations from  state and local general 
funds and affect the way in which state and local gov­
ernments carry out their financ ia l obligations toward 
courts. Table I contains the principa l funding sources 
from which tria l courts arc financed.

As indicated in Table I . tria l court financing cannot be 
viewed entire ly in terms o f general fund appropriations. 
Nor can the level o f general fund appropriations fo r 
courts be viewed in the same ligh t as the funding given to 
an executive branch agency. T ria l courts, particu larly 
those operating en tire ly w ith in  the local government 
framework, have a d iffe ren t legal status than executive 
branch agencies.

In some stales (e.g.. A labam a l. there are strong con­
stitutional requirements fo r adequate legislative funding 
o f the whole court system. In West V irg in ia  the constitu­
tion prohib its the state legislature from  cutting the ju d i­
cial budget, a p roh ib ition  challenged by the legislative 
branch.6 W h ile  such constitu tiona l mandates tend to be 
general, they underscore the unique role o f the jud ic ia ry  
in the budgetary arena.

O ther states (e.g., Iowa and Illin o is ), have statutes 
which perm it courts to mandate county general fund 
appropriations fo r major aspects o f court operations. In 
states where there is no exp lic it leg is la tive recognition of 
the special status o f courts, tria l courts have occasionally 
resorted to mandamus or court-ordered appropriations to 
obtain adequate funding (e.g., Indiana). The salient fact 
is lhat many tria l courts v iew  themselves as having a 
unique budgetary status because o f the ir position as the 
third branch o f government.

b . Let;til responsibilities Lor collection and distribu­tion o f court costs, lines and oilier monies. T ria l courts 
generally have a legal ob liga tion to co llect and distribute 
fines, costs and a great variety o f other funds paid into 
the court. The nature and scope o f this legal ob ligation 
determines the type o f financia l systems which must be 
employed. Typ ica l o f the monies collected and d is tr ib­
uted are the fo llow ing :

( I)  rines and Jor/ciiiacs. One o f  the largest 
single items o f court-collected revenue is the money 
collected in fines and bail forfe itures. Th is  revenue is 
very large in lim ited ju risd ic tio n  tna l courts, but usually 
does not amount to much in a general ju risd ic tion court 
Fines and forfe itures usually go in to state o r local general

‘ See Sitiic £ t Kd Hunlry und Striven v C. I llliiiikrnship: 
decided June 19. 1978. upholding the Male cnnMiiununul provision 
prohibiting reduction o f Ihc judicial budget
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TABLE I. I undine Sources for Trial Conns

Vim i Iv-h f*rn,r

SlJlC (icncfjl tuffcl 

SlJlC SfX.'i ijl I lind*

L 1*01111 (icfV'rf. t M***I*
I imnii SfXviJ1 I unj.

MunKifVjl (icncfjl I un.l* 
Capital f und*
Eciiff »• (ifjni l-und*

Ecdcrjl kcu-nm.-shjnni; 

Kc*

kriMf\il «**ur.c i * .* tinitvuhv umrwd hui pf.‘f»jN* jcv*ni*M* |ii» |V. .»ir. ol m'uu expend*
luic* nii'** *iak*I k\J*«<*lU>tt Uteri' .Hi' >(X\U( *Uli' lund* t'jmijflcd *••• lUUII put [*•*«•» jn,l ted ht ti«lic liV ****1vi*Mi\ied »** *♦*«»•• «c t . iuJk'uI rturcnH'ni lun.l ivd pi«nuiil> h\ j *|\v».il it tin k «*«»•
i 1'uint k'v-rvrjl lurto* rrmjin uw prmutt 1*1 irul i«*ufl luodmy ••• nn»*i *utc*l»c»vtal u*:‘»uii.'n t»r tprsul lcci«|jmm ***ntciniti% e*uMt*hc« iitunn iunJ« tuMiijfiid tm ti*uMu*cb>
ii-njin m> >* i la* ithfjrt lund** The**: lurxJ* *uppkmcni ihc n**mij| o*onu appropriation h*i ohiM*
MiihKipjl i'cnefjl lund* 'upp»*n *nmc trial v**urt* jnd jrc jnjli'g»«o* |t*i**uni* general lund*
Irui i,i«urt» nut hjif jcct*» It* f**nd m«»nc\ ttr t*uvr tunj* litr upiul cxfvnditurc*
\ »ni.tii l*»ii n><r in%icnitu ant. aniujnt nt Icdcral wrant nti*nc* •* u*cd u«u»i purpt**c» Ii •* primarily 
I I V S tn*trx *. r*ui itmiu jl%t» rViCMC nrnni-t under ihc Hîn* j* Saicit Priierjm hi ihc Depjrwcni til 
1 ijii«p><ijittir. CT1A jnd muk- Health. kduvaiH*n jr*J Vkdtjrc rm*rwt |»»» xjr***u» m*ijI p»i»|ffjm* related in inuii>
There arc '••tie i<h jilt-funded irul **«urt* t*hi*h rcccnc IhcjI rrtcnuc «hjrmc lund* it* *upp»*i **««c 
-*»fv.l i*i *iv»l i5*i‘raiinn*
liu lew* *uie* vicrkt and iuxikc* lund itvir itincc m unnlcor in pari irnm lee* In ***me *taic» ihc*e tee* 
ilia* * id lev led lr*»it paruc* and rcuincd. in Ihc lee* nut he paid in a clerk nr |u*tHf h* a *tak nr lt*.al 
cntcrnnicm aiicr suhnii«*H*n iti 4 rrquc't lur pjtmcm

funds. hui Mime Males M ill retain line and forfe iture 
funds w ilh  earmarked purposes. The laws on d iv is ion o f 
fines and forfeitures between state and local governments 
vary from  state to state and are generally influenced by 
one o r more o f the fo llow ing  factors: the relative state 
and local responsib ility fo r financing tria l courts: the 
relative percentage o f arrests made by state law enforce­
ment agencies and local law enforcement agencies: and 
the degree o f local government dependence on revenues 
from  fines and forfeitures.

(21 Tces antI costs relnied to discs. Most states 
impose a number o f fees or costs on parties to cases. 
The amounts and the tim ing o f the collections vary w ith 
the seriousness o f the case, the coun level and whether 
the case is c iv il o r c r im in a l. ’  Usually , there is some flat 
cost-pcr-case, supplemented by a variety o f other special 
costs, such as: fees for o ffice r services (e.g.. she riff fees 
or coun reporter fees): special assessment fo r a special 
fund (e.g.. po lice o r ju d ic ia l retirement, indigent defense 
or driver education); or fo r judgment enforcement (e.g.. 
execution and garnishment fees). Some o f these case- 
related fees and costs go to earmarked funds, some o f 
which do not have coun-related purposes (e.g., a school 
fund): some go to funds earmarked fo r coun purposes 
(e.g., a las* lib ra ry fund); but most go in to  state or local 
general funds.

(3i Tecs aiul cosis tinrcloictl to cases. Many 
courts collect fees that have nothing to do w ith  a specific 
case, but arc collected as a t/iatl pro nun fo r some

’ Criminal costs cannol he collected until a judgment has hecn 
entered. Civil costs can he collected al filing.

service, such as ce rtify ing  a record.
(4) Paid-in funds. Coun clerks in some ju risd ic­

tions are lega lly compelled to serve as a conduit fo r funds 
passing between indiv iduals or organizations. The legal 
responsibility takes several forms, as indicated below:

•  serving as a trustee fo r funds paid into court fo r 
investment and u ltim a te d is tribu tion to a named 
beneficiary;

•  serving as a pass-through agent fo r funds paid in for 
the benefit o f a particu lar ind iv idua l or organization 
(e.g.. support payments, restitu tion or condemna­
tion award); or

•  serving as a temporary hold ing agent for cash bail 
payments.

In some ju risd ic tions , state law describes, in consider­
able deta il, the type o f records and procedures to be 
fo llowed by tria l courts in connection w ith  various funds 
received by the court. Usually these obligations are im ­
posed on clerks. Typ ica l o f the requirements imposed by 
statute or by rule o f court are that.

•  cash books o r other books o f account be maintained 
to record receipt and disbursement; *

•  there be periodic audit by an executive or legislative 
branch auditor;

•  that courts use prescribed procedures and forms for 
d is tribu tion o f receipts to government agencies;

•  lhat courts report receipts and d istributions to state- 
level agencies; .
"Cash books, common in many rural stales, are very simple 

single-entry journa ls that cross-index case numbers, receipts and 
dockei enines. The system serves an auditing purpose, hut little else

3
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• that .i'un> adhere In regulations on banking prac­
tices: o: »h;il

• coun employees handling money be bonded.
The lee a I requirements affecting cash handling are 

often anachronistic and may impede, rather than pro­
mote. coun financial management.

c. //*/«**■bninili icliiiinn.\hii>\ The power re la tion­
ships between the three branches necessarily affect the 
way a tna l court approaches financing o f coun opera­
tions. There are jurisd ictions where the budget fo r trial 
couns is not subject to executive branch reduction* o r is  
not even submit.ed to the executive branch at a ll.1" Shon 
o f these rather unusual circumstances, there are various 
gradations in judicia l budgetary independence, ranging 
from a more or less proform a executive and legislative 
branch acceptance o f a lump sum coun budget all the 
way to a total dom ination o f tria l coun budgeting by the 
other branches." This dom ination may^take the fo rm  o f 
executive branch preparation o f the coun budget. It may 
also take the form  o f various restnctions on the ose o f 
budgeted funds, such as very detailed line  items w ith 
limned transferability between line items o r a system o f 
quanerly allotments.

The posture o f a tria l cou it in re lation to the other 
branches is not entire ly a matter o f legal au thority. A l­
most as important is: the personal stature o f the presiding 
judge; the cred ib ility  o f the judiciary and the top adm in is­
trators in the coun; and the personal re la tionship between 
court o ffic ia ls  and the executive or legisla tive branch 
offic ia ls  w ith financial management au thority. Some trial 
courts enjoy a strong budgetary position even though the 
po litica l and legal strength o f the court is not great. The 
ultimate test o f a tria l cou rt’s status as a separate branch 
o f government is its ab ility  to obtain the fund ing it needs 
and its ab ility  to freely allocate the funds it receives. A 
number o f tria l courts have a weak status in both nrcas.

Where a tnal court is denied the level o f funding 
necessary to operate the court e ffective ly , it can resort to 
the ultimate jud ic ia l weapon— invocation o f inherent 
powers. This amounts to an assertion that the jud ic ia l 
branch, as a function o f its independence, has the inher­
ent authority to mandutoriiy require the other branches to 
supply the resources required by the court. Resort to 
inherent powers is on ly a last e ffo rt, since it involves a 
test o f power between the jud ic ia l branch and the other 
two branches o f government. It is a struggle where the

“ By law , ihc executive branch o f the District o f Columbia has only 
a power of review and comment over the Superior Coun budget, but 
exercises budgetary control under other statutes.

‘ "In Hawaii, a unified coun system, the trial coun budgei is 
submitted directly lo the legislature.

"M ississippi presents an extreme example. T ria l courts have a 
scry limited role in the budgei process.

court may w in the battle in court, but lose the war in the 
broader realm o f local po litie s  Un fo rtuna te ly , tria l 
courts arc sometimes pushed to this extreme, 

t. The fin anc ia l en v ironm en t, 
a. The hitsi■ nuwr\ //ou x m trial ruin/v Court 

financia l management deals prim arily  w ith the basic 
•functions o f obta in ing lunds lo r court operations, con­
tro llin g  the expenditure o f these funds and keeping rec­
ords relating to these expenditures. In this sense, court 
financial management is noi greatly d ifferent from fin an­
cial management in other governmental organizations.

There are some unique aspects o f court financial man­
agement arising from  the fact that courts collect and 
d istribute fines, costs and fees, and serve as conduits fo r 
various funds paid into the court fo r the benefit o f ind i­
viduals.

Since tnal courts generally have a m ajor responsib ility 
fo r co llecting  and d is tr ibu ting  funds, court financ ia l 
management must deal not on ly w ith the normal flow  of 
budgetary appropriations to support court operations, but 
also w ith  the flow  o f cash fo r red istribution. These two 
basic money flow s are composed o f various lesser flow s, 
which are depicted in Figure I.

The flow  o f money to support court operations en­
compasses three d iffe ren t types o f funds: general fund 
appropriations; grant and revenue-sharing funds: and 
special funds fed by earmarked costs and fees. The flow  
o f money into courts fo r red istribution also encompasses 
three diffe ren t types o f funds: funds paid into a trust to be 
held fo r ultimate d is tribu tion ; costs, fees and fines to be
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THE MONEY FLOWS IN TRIAL COURTS: ISSUES OF

MANAGEMENT CONTROL AND USER FEES

CHAPTER V I I

A. Description of Problem

1. General Problem Statement

The various organizational units within the trial court judiciary 

(excluding municipal courts) handle in excess of $200,000,000 annually. 

This money, which is collected and distributed according to state law or 

court judgments, flows into trial courts from a variety of sources.44 

Hundreds of trial court employees are involved in handling these various, 

discrete money flows. Bookkeeping units in Probation Offices bear the 

major burden, since the principal distributees of court-collected funds 

are individual recipients of support and alimony payments.4  ̂ A 

relatively small percentage of court-collected funds is distributed to 

the general funds of state and local governments.

The current system for handling these money flows4  ̂(hereafter 

termed the money flow process) has two basic weaknesses: (1) it lacks

organizational and managerial coherence, being characterized by a 

profusion of small bookkeeping units largely unsupervised by Assignment 

Judges or Trial Court Administrators, much less the Administrative Office

4^See NCSC, Clerks of Court in New Jersey, p. 82.

^See NCSC, New Jersey Probation Services, recommendation 28.

^See supra., n. 44 pp. 82-83.
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of the Courts; (2) there is no management rationale for user costs and

fees, which are not set in relation to tlie operating expenses of courts 

and are quite low.

2. Detailed Problem Statement

a. Nature of the Money Flow Process

The trial court judiciary is involved in five basic types of money 

flows:

Type of Money Flow

Short term pass-through 
payments to individuals

Cash payments to insure 
defendant appearance

Long-term handling of 
money on behalf of 
individuals

Fi nes

Court costs or user fees

Characteristics

Courts serve as a conduit for tne 
collection and transmission of court-ordered 
payments to individuals (e.g., civil 
judgments for alimony, support; criminal 
judgments for restitution).

Courts may permit a posting of cash 
as a condition of pre-trial release (i.e., 
cash bail) with the money repayable to the 
defendant upon appearance or payable to 
public treasuries if bail is forfeited.

Courts may order money to be paid 
into special accounts to be held 
for the benefit of an individual, the 
trustee having a fiduciary responsibility to 
the beneficiary of the trust.

Courts may /impose a fine as a criminal 
sanction; the distribution to government 
treasuries being determined by state law.

These are charges assessed against litigants 
(or other users of court services) to defray 
court operating expenses (e.g., filing fees, 
Surrogate fees, Sheriff service fees, etc.) 
and are distributed to government treasuries 
pursuant to state law.

The basic money flows can be distinguished by four variables:

° ultimate recipient - Most money collected by courts is passed on 
to private individuals or corporations; some money collected by 
courts goes into the general funds of state or local government, 
or occasionally, into some special-government fund (e.g., 
support payments to individuals on welfare go into special 
funds). Government funds can be disbursed in the aggregate.



turn-around lino - Most money collected by court:, ir. quickly 
disbursed, but money paid into trust funds may remain there tor 
years, requiring a special type of management.

0 Frequency of payment or disbursement - Some money is paid into
courts in installments or in regular periodic amounts, requiring 
frequent disbursements and recording of the various transactions 
in an individual account. Other matters, typically payment of 
fees and costs, do not involve multiple transactions.

0 Cash receipts - Where disbursements are by check, as is the case
in many probation payments and trust accounts, less elaborate 
control mechanisms are needed.

b. Fragmentation of the Money Flow Process

The above variables influence the types of accounting systems and 

management controls necessary with respect to a particular type of money 

flow, but these differences do not justify the fragmentation that now 

involves numerous agencies or offices in responsibility for collection 

and distribution of money:

Office

Probation

Surrogate

Clerk, Law Division 
Superior Court, 
function

Administrative Office 
of the Courts

Sheriff

County Clerk (or separate 
clerks of County District 
Court or Clerk of the 
Juvenile and Domestic 
Relations Court)

Responsibility

Support, alimony, restitution and criminal 
fines.

Probate fees; trust funds.

Fees, costs in civil cases filed in 
Superior Court

Trust funds established by Superior 
Court; condemnation funds (rougnly 7,000 
accounts under Supervision of Committee 
appointed by Chief Justice).

Collection and disbursement of service fees.

Fees, costs in County District 
Court, J & DR Court.



For tlie most part, the listed organizational units are not operating

under close supervision of Assignment Judges in money collection and

disbursement procedures.4. This fragmentation of responsibility would

not be so significant if there were not so much money involved. Viewed

in toto the money flow process involves well over $200,000,000 annually.

At any point in time there is roughly $150,000,000 in trust funds, about

$61,000,000 in trust funds administered by the Administrative Office of

Courts4  ̂and roughly $88,000,000 in Surrogate trust funds.49 The

pass-through funds to individuals in the period September 1, 1978, to

August 31, 1979, totalled $107,773,567.Revenues paid to counties by

51
the judiciary in the same period totalled $19,649,795. Fees and 

commissions received by the Clerk of Superior Court in the same period 

amounted to $9,144,693.52

The above figures provide, at best, a broad picture of the money flow 

handled by trial courts. They indicate that the short-term money flow is 

roughly $138,000,000 and that the long-term money flow is about 

$150,000,000. One reason why more specificity is not possible is the 

fact that there is no central management control of money flow, only a

^See NCSC, Clerks of Court in New Jersey, recommendation 9.

^This amount was on hand as of December 31, 1980.

^This is an estimate by the Administrative Office of the Courts. 
Eventually, the Superior Court trust fund accounting system may be 
available for local use by the surrogates.

50statistical Supplement to the Annual Report of the Administrative 
Director of Courts, 1978-79, P-42.

511bid. 0-9. This amount included most of the $2,635,778 in fines 
col lected by Probation Offices (some went to municipalities). Under 
recent legislation most of these fines now go to the state.

t
«

5 2 lbid. 0-5.
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diverse set of small bookkeeping operations. Toe large dollar amounts 

involved in the money flow suggests tnal it is time for a reorganization

of bookkeeping functions and imposition of a tighter management

53
discipline over the process.

It is also time to consider a more basic question. Why should court 

personnel be involved in collection of money at all? The Morris County 

Probation Department, for example, uses a "lock box" system. Payments 

are mailed into a post office box and processed by a bank. Money is 

deposited in an account controlled by the Probation Office, which 

receives a daily set of batched punch cards and a tape which are used to 

issue checks and update records.^ It is conceivable that the bank 

could also disburse the checks. The service of the bank is free, since 

the "money float" yields interest. With interest rates high, banks might 

even pay to do this service. Banks could even maintain "Filing Fee" 

accounts with attorneys so that these accounts could be charged whenever 

a case was filed without involving checks or money col lection.^ There 

is no inherent reason why courts should be in the money collection 

business when private institutions perform the role better and more 

cheaply.

S^See supra., n. 47.

^^See NCSC, New Jersey Probation Services, recommendation 25.

5̂ In its report on clerks' offices the National Center for State Courts 
has suggested that attorneys have. a credit card which could be used in 
lieu of cash, with clerks than submitting attorney charges to the 
processing bank for debit of the attorney's account. See NCSC, Clerks of 
Court in New Jersey, recommendation 11 and recommendation 12 regarding 
cash payments by pro se litigants.



c. Insufficient User Fees

Several facts stand out clearly in tne finances of New Jersey trial

courts: (1) Municipal Courts, due to their high volume of traffic cases,

generate revenues for municipalities far in excess of municipal

55
expenditures for their courts; (2) County- funded trial courts,

lacking the case volume of traffic cases, rely primarily on fees

collected in civil cases to produce revenues; (3) the civil fees

collected by the Clerk of the Superior Court go primarily to the state;

(4) the net result is that counties receive little court-generated

57
revenue to defray their expenditures on courts.

It is clear that court revenues in New Jersey bear little relation to 

operating expenses. They have not been established with this frame of 

reference. The question arises to whether county-funded trial courts 

ought to review their user costs, primarily in civil cases, to compensate 

for the high cost of court operations.

The answer to this question requires that a value judgment be made cn 

the rc.e and purpose of courts. Do they provide an essential public 

service, such as fire departments, police departments, or public 

schools? Shouldn't courts be a free public forum for the resolution of 

disputes, so that even the most humble citizen has easy access to the 

civil courts? Rarely are such philosophical issues settled clearly in 

the real-world political arena. Compromises are made. The concept of

^Ibid. 0-10, 0-11, indicating that in 1978-79 Municipal Courts had 
revenues of 559,522,000 and operating expenses of 515,810,000.

^Audit reports, when adjusted for personnel fringe benefits, indicate 
that counties expended almost 5100,000,000 on courts in 1978-79, as 
compared with court revenues of about $20,000,000.
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easy access to the courts as a public forum • - usually found to be 

consistent with imposition of some small use-' charges. This is 

essentially what New Jersey has done.

Arguaoly, more could be done to require '-nat users contribute more 

toward the support of county-funded trial courts. The political 

implications of this step are substantial since few persons would contend 

that trial courts should become a quasi-private forum for affluent 

litigants. Yet is is not unreasonable to expect that court users should 

share somewhat more of tne expense of courts and that this share be based 

on some realistic assessment of what it costs to service users.

B. Recommendations

It is recommended that:

trial court bookkeeping functions be under the supervision and 
direction of the Trial Court Administrator and that 
consideration be given to reducing the money collection duties 
of court employees;

that all trust funds be administered using the system being 
developed for the Superior Court trust fund;

° that the Administrative Office of the Courts monitor and all
aspects of the money flow process;

° that in each county there be designated a person to serve as a
liaison with the Administrative Office of the Courts for 
purposes of reporting money flow; and

all cost and fee schedules be reviewed in the light of actual 
trial court operating costs for the purpose of assessing more 
realistic user costs.



It.ilit i.ii\ ( *uiiiiiiiiv 'c  hi .iilil language allow me u v  id c>i 
lll'MiC l ll'l,Mill'll till ■ 111:! 11 police CIIOIs i ll lexx-dl.lll t < il I'll 11 tl - 
lliill. ll IM.IgUllllili' 11 |i i'll1 lilt i il t Mil* t'li il.ll Ii Ills III laws, 
IVgnlaliniis. n i jin lii r  ill | i. iiI i i ii 'i i l•. n ili i ii. il guidelines 

( ‘m l hheilies gioups I lilt c n|'|ii i.scil .in) Ii ii isu 1111 il! c l the 
t-u liiM iiii. il \ ru le. .11 er nil ili.it the bcxl way to delci police 
11 1 1111 iii.iI.mil’ m ip iopcr sc.nclics anil Ma/incs is in make die 
icsid lmg c t u Ic iilc  useless iii n u m . Troll denied lli.il die pm- 
pused legislation ttou ld encourage police iiiiseoiuluel. "We 
tin noi in ic iu l lo use illegal methods lo combat c rim e ." he 
saul. "Inn .ii die same lime tte cannot lo le ia le the lice iug ol 
em lly crim ina ls w iilnu il a m in i reason."

I mu siiitl that the Admmislialiou'.s goal is lo reslriet app li­
cation ol the exclusion.m) ttile lo "cases where llic rc has 
been teal police m isconduct"- m il jusl leehmeal imsiakes.

Hmi oigam/aiions rcpicscnting crim ina l delense atltiitteys 
a n d  e it i l  l ih e ila iu n is  s.ml ili.il p ievcnting "bad la ith" 
se.iiehcs and sci/iucs is uni enough. The courts must picvent 
police Hum find ing "rubber-stamp" magistrates who have 
hide regaid lo r the Fo iu lli Amendment and are w illin g  lo 
approve any search warrant, they said. More than 15.IKK) 
oU ie iiils iiic  empowered lo issue seat eh warrants, the A m e ri­
can C iv il L iberties Union said al the time ol the Supreme 
Court's "good la ilh "  rulings. Many o f them have no legal 
training, aeeouling to Burt Ncuhorne. an ACLU  o llic ia l.

In any case. A ttorney General lu lw in  Meese 3d called lo r 
the widest possible amendment to the exclusion,uy m le in 
May. when he lo ld a meeliug ol die N iilioual Association o f 
D is lnel A ttorneys dial he hopes lhat eventually "we can do 
away w ilh "  il enluely.

In the Iasi Congress, die Senate approved the Justice 
Hcpaiim cn l's exclusion.ux-iule amendments by ;i (>3-24 
xoie. I hc House look no action.

Habeas corpus: Finally. ihc Justice Depariment is calling 
fo r changes in U.S. district courts' habeas corpus jurisd ic­
tion. which allows ihe lower federal courts lo review and 
overturn ru lings o l stale eoui is in crim ina l cases. Supporters 
o l die current system argue dial federal habeas corpus 
icv icw  is necessary lo p icvcul slate courts from  violating 
dclciu l.n ils ' ledc i.il rights 

'I ron said dial habeas a n  pus petitions have become “ a 
iiie.nis ol haiassuig the authoniics. oi . . . a lo iu io i icciea- 
iion.il activ ity which passes the time in prison." M oie than 
iS.UlID habeas cm pus petitions are filed annually m district 
eouils. he said. In most cases, the federal courts agree vviih 
the conclusions o l die slate courts, he said— but only after 
"eonsideiable lim e and e lfo i l"  aie expended.

The Justice I V pa itm cu l b ill. S. 23.S. would impose a one- 
yeai lime limn on h iheas cm pus applicalious by slate piis- 
oncis. and a two-year lim it lo r Icdcral prisoueis. il also 
would proh ib it defend.mis lim n  making claims in federal 
c r  uis lhat ihey end not make in stale courts, as long ris die 
stale p iovnled a", oppoinuu'.i to  ( .u se  d ie  • • um 

An identical b ill passed the Senate (>7-9 Iasi year.
- *  A

I lie Sen.ile Itid u ia iy  ('ou in iitlee has scheduled meelmus 
lo "n i.iik  up" die lluee pieces o l legislation, ami odds lot 
passage by die vmum illcc. ami evcnlually by die lu ll Senale. 
is etc 1 1  ium iIi'io I pi n id 

House action mi die Adm iiiis iia iim i's  package, howesei, 
remained unlikely, f.xch isionaiy rule and habeas corpus 
rc lm m  hills  have been inliodtieed hut have not been the sub- 
jeet ol hearings. A l leasi a do/en hills proposing a federal 
death penally have been introduced and were the subject ol a 
hearing in November by die House Judiciary Committee's 
Subcommittee on Crime, but a vole even al die subcommit­
tee level is noi like ly any time soon, according to a subcom­
mittee aide.

COLLECTION OF CRIMINAL FINES 
LAGGING, BUT NEW LAW MAY HELP

Collection o f federal crim ina l lines needs improvement, 
according to a recent report by the General Accounting 
O ffice. U.S. d istric t courts imposed lines totaling S57 m il­
lion last year, according to (he report, but many lines have 
been allowed lo go unpaid, w ithout so much as a letter 
demanding payment. “ Most offenders delay payment or do 
not pay because llicy  are not forced to pay," GAO con­
cluded.

The GAO's study o f live court districts found dial in l‘JM2. 
the most recent year for which figures weic available, only 
34 percent o f  die money owed by convicted lelons and m is­
demeanants was paid. And I hose who paid theii lines did so 
slowly. GAO said. Fines which should have been paid imme­
diately actually were not paid for more than three months on 
average, die study found.

However, tougher enforcement mechanisms enacted by 
Congress Iasi year may increase the proportion o f  money 
actually collected, GAO said.

One problem will) lines as a crim ina l sanction is lhat 
judges too often have no information about o l lenders' ab ility 
to pay, the GAO said I'icsentence reports, which are pie- 
parcd by probation ollices, are supposed lo  include data on 
offenders' monthly income, spending habits, financial ob li­
gations such as mortgage payments, rent, loans, and child 
support, and sources o f income. But in 43 peieent o l the 
lion-petty cases GAO examined, no inhumation at all had 
been developed about offenders' ab ility  lo pay lines. Chiel 
probation officers lo ld GAO that llicy  have neither die lime 
norexperti.se lo conduct financial investigations.

The C rim ina l Fine Collection Act o f 19X4 may improve 
die situation. GAO said. The new law requires courts lo 
obtain and consider an offender's financial capability before 
imposing a line. GAO recommended lhat Icdeiul courts 
shaie this inform ation w ith  U.S. A ttorneys' o llices. which 
are responsible for collecting lines and taking legal action 
against those who do not pay.

The new law makes a number o f  additional changes lhat 
could increase payment rales. Il makes w illltd  nonpayment

i' j  m  U t l
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'>1 ,i 1 1 1111111.11 Iiiii .1 1.1 m u 1 in ii -e l l , Mienglhcn-. die goveiit- mcul 's iiid'jineiil lien mi p.opciiv  ned I»y 1 1 iiuinuh owing Iiiies. ie»|inies line pav inenl .is .i voudiiion ol |iiol<.iiion <uiiII mi ole. scis ,i geik’i.d live \e.n I in nl on installment sclicd- ules. and allows U S  Attorneys lo assess m i c i o i  ol IS pci- eenl pel year Ini past d u e  lines.
In addiiitui. die 1984 law g iea lly  ineieases the nine. The

II in x in mi n line lor lelonies, lo r example, was raised Irum  
SKI.(MM) in uiosl eases in 525(1,(HH) lo r individuals and 
SsOO.OIH) lor corporal ions.

Finally, ihc new law calls lo r heller nunuigemcnl. Collcet- 
ing lines trad itiona lly lias been a responsibility shared by 
U.S. A ttorneys ’ o llices . court c le rks ’ o llices, and probation 
o llices . GAO said. I he fragmentation ol icspnusih iliiy  pro­
duced conlusinn and doplica liou ol cl hu t. GAO said. The 
new law gives the Justice Uepaitnienl primary authority to 
collect lines. The Justice Department is creating a system in 
each ledeial court d is tiic t lo r reporting and hacking o f  all 
court-imposed lines. ( i A t ) said. While the new sysicm is not 
as centralized as GAO recommended, the Justice Depart­
ment believes it w ill improve accountability. GAO said.

R eport: **A lte r the C rim ina l Fine Enfo iccm cnl A d  o f 
19X4— Some Issues S till Need In He Resolved ’ (GAO/ 
( i( i l  )-S04l2) is available liom  the U.S. C ieneial Accounting 
( 11 lice. Document I landling and In lo iiiia lio n  Services Facil­
ity. flux 0015. Gaiihe isbuig M l)  2(1877. (202)275-0241. The 
lit si live copies aie lice ol eli.nge.

NEWS IN BRIEF
LAW ENFORCEMENT

•  I lie U.S. Supieme Coun. in an unusual ease recog­
nizing the vvidcspie.id Inn iuhnm .il piaeliee o f  plea haigaui- 
mg. m led tiii.iiiiino iis ly  that .in Arkansas man who pleaded 
g iiil iv  in m inder was uni en lilled lo  a re-examination o l his 
plea simply because his seiilence turned m il to he longer lliau 
he expected

I he November IS decision in lltll K luxkhmi involved a 
m isundeisiandiiig which dclcndanl W illiam  Lloyd H ill said 
amounted lo "erroneous advice”  Irum his attorney. Under 
die terms o f llie agreement. H ill pleaded gu ilty  lo lirst- 
degiee m inder and property llic h  on ihc understanding that 
he woulu icceivc a sentence o f 35 years and would be e lig i­
ble fo r paiolc a lter serving one-third o f lhat term. I le did not 
ic ll his alioiney, however, lhat lie had a p iio r  c iim m a l con- 
vie iion in Florida. Under an Aikansas law. the previous 
conviction mcanl I hot H il l m tisl serve cue hall ol his sen­
tence belu ie becoming e lig ib le  lo r parole. H ill sought 
iiUMieeesshilly lo w ithdraw Ins gu ilty  plea.

Justice V a llu m  Kchuqmsi wm ic me upmmn n .m n . : 
H ill's petition Justice llyum  W hile, in a ciitkiunm .' npui 
ion. noled lhal I Id l's  cla im  ol me I let live asMsi.iikc nl cuun- 
sel was tuuleietil by the laci that he lu d  not lold his lawyer 
alnnil the pievim is convie lion

•  The U.S. Justice Department has ohiaincd a consent 
decree with the Anne Arundel County, Maiyland Police 
Department requiring ihc department In try lo hire more 
women as police officers und to pay Slt)O.(KX) lo al least 13b 
women who were rejected over the past decade. The agree­
ment resolved an employment discrim ination suil tiled 
under the C iv il R ights Act o f  1964.

The suit said lhat the police department used m inimum 
height and weight requirements to exclude women until 
1974. and since then has used a physical strength and ag iliiy  
lest to the same end. Since 1974. the dcpailmcm  hired 302 
men and 20 women as police officers, die Justice Depart­
ment said.

The consent decree requires the county lo hire 15 u f die 
best-qualilied women wlu» failed die physical tests and give 
them seniority retroactively. And il requires payment o f 
$25.(X)0 lo die woman who filed charges challenging the 
physical requirements, w ith the o ilie r 5>75.(HK) lo be d is trib­
uted among other women who failed the lest and were 
denied employment as a result.

•  The city o f  Chicago agreed to a *}>3()6,(H)() .settlenient 
w ith  10organizations and 10 individuals who were subjected 
lo police surveillance during die 1960s and early 1970s. The 
sellleni'jnl also w ill allow live additional p la in lills  lo con­
tinue to seek a formal coun decision on the Consliiu liunu lily  
o l die police action. The surveillance un it, which spied on 
unli-vvar activists and others, was called die “ Red Squad" 
and was disbanded in 1975.

COURTS

•  Associate Justice W illiam  J. Brennan, whom many see 
as a "liberal" ligh ting  a rising tide o f conservatism on die 
U.S. Supreme Court, and whose w ritings in tact are iikieas- 
ingly taking the lo rm  o f dissenting, noi in.qoiiiy, opinions, 
recently dclcudcd the ptaclice o f w in ing  dissents against 
those who dunk they d im in ish die impact o f die conn's ml- 
ings.

Speaking at the Univers ity o f Ca liforn ia Hastings College 
o f  Law, Justice Brennan said dial "unanim ity is not in itse lf a 
jud ic ia l virtue." Dissents safeguard Ihc integrity o f  die 
courts "by keeping die m ajority accountable for die ration­
ale and consequences o f  its decision ”

Brennan noted lhal many Supreme Court justices have 
critic ized die practice o f  issuing dissents on the g iountl lhal 
they reduce die conn 's authority and p icsligc. Former Jus­
tice Poller S icwait once called dissents “ suhvcisivc litera­
ture."



Huddion lioih ni'j jik 1<]«.!s  ranged from enthusins- 
(u: lu iioiitilL1. with the in«.i|oiily agreeing that the 
conference was needed and worthwhile, even if 
some ideas were not appropriate for Virginia. 
r ether they liked a particular subject or presenior, 
l not. the judges agreed that the conference 
addressed an area where they need as much infor­
mation and help as they can get.
The next specialty course will be on ‘‘Improving 

the Court Management Team” and will be held in 
Williamsburg during July.

i.

. J U R O R  M A N A G E M E N T  

' S T A N D A R D S

The Standards Relating to Juror Use and Man­
agement in Virginia adopted by the Judicial Council 
of Virginia point out that improving the representa­
tiveness of the jury system and making better use of 
the time of individuals performing jury service do 
not necessarily imply that the cost of operating the 
jury system must increase. One area in which signif­
icant cost savings can be realized is the process for 
summoning and determining the qualifications of 
r spective jurors. Accordingly, Standard Eleven 
c des adoption of a combined qualification and 
summoning procedure and a simplified question­
naire as a means of increasing efficiency and re­
ducing the cost of summoning individuals for jury 
service. In addition, it urges jurisdictions to estab­
lish clear policies and procedures so as to insure to 
the greatest extent possible that a summons for jury 
service will be obeyed.
Combining the summons and questionnaire has a 

number of advantages. Filling out and screening a 
well-designed questionnaire not only takes less 
time than a personal interview by a sheriff or jury 
commissioner but is less subject to bias and distor­
tion Sending ou* one form rather than two elimi­
nates duplication of work, thus reducing material 
ana postage expenses. It also relieves some of the 
uncertainty and confusion felt by prospective jurors 
as a result of this interval between qualification and 
summoning. Finally, the combined qualification 
and summoning method has been shown to increase 
the percentage of eligible persons who respond to 
the initial notice.
The design and packaging of the notification and 

qualification forms are important not only for rea­
sons of efficiency but also because the forms serve

an introduction to the courts. Long, legalistic 
documents may be confusing, tedious, and aggra­
vating to prospective jurors. Both the operation of 
the jury system and esteem for the judicial prqeess 
is significianly enhanced when citizens called for

juty duty understand What is expected of them and 
why it is required. Since the qualification question­
naire and summons will be the first contact for many 
individuals with the court system, it is essential that 
the forms Ire as cleat and concise as possible. (An 
example of a combined summons and qualifications 
questionnaire has been prepared by the Council 
and is included in the Standards.)

This standard also recommends use of first-class 
mail. Courts that have adopted delivery of juror 
summons by first-class mail report the following 
advantages: (1) The net response rate is as high, if 
not higher, than with other methods of service. (2) 
Non-deliverables are returned more quickly and 
reduced in number (certified mail is held for three 
weeks; undeliverable first-class mail is returned at 
once). (3) The anxiety or embarrassment felt by 
citizens when a sheriff delivers the summons is 
eliminated.
Continued efforts to enhance the operation of the 

jury system will significantly improve the attitudes 
of all citizens about the judicial system.

C O L L E C T I N G  F I N E S  A N D  

C O S T S — A  S Y S T E M  T H A T  

W O R K S  F O R  L O U D O U N  

C O U N T Y

Collecting finesand costs isacontinuing problem 
throughout the Commonwealth. One county, Lou­
doun, has developed a system that is working. We 
offer it for your information and possible use.
In the spring of 1981 under the authority of Chap­

ter 21 of the Code of Virginia - Recoveries of Fines 
and Penalties, and specifically of Article 3 - Collec­
tion and Disposition of Fines, the then Common­
wealth’s Attorney of Loudoun County, Thomas D. 
Horne, now Judge of the Circuit Court, established 
a system for the collection of fines and costs as 
required of his office under Sections 19.2-348 and 
19.2-349.
Unpaid criminal judgments ten years old or less 

were identified from the Judgment and Delinquent 
Lien Book and a card file set up with information 
from the unpaid warrants and summonses sufficient 
for locating defendants and serving them with pro­
cess where necessary. When a file had been estab­
lished for delinquencies 6 to 10 years old, about 500 
in number, a statistically sound random sampling of 
10% of these was made and requests for payment 
sent by regular mail to all the defendants.
All but one of the mailings were returned by the 

Post Office Department as undeliverable, probably



because ol the transient nature of the population of 
this area. On the basis of this sampling it was 
obvious that to attempt recovery of fines and costs

summonses or warrants more than 5 years old 
v/as economically not justifiable.
With no precedents to follow, legal forms, letters 

and procedures were devised as they became 
necessary and gradually improved upon as ex­
perience dictated.
Beginning with April 1981 convictions in both the 

Circuit Court and General District Court, and from 
the oldest toward the more recent cases, notices 

' were sent by regular mail to defendants demanding 
payment within 30 days of receipt of the notice. 
.Many turned out to be undeliverable but those that 
were not so returned were assumed to have been 
delivered.
In the latter case if payments were not received 

within a reasonable time after the 30 days had 
expired, Show Causes were issued to defendants 
with Virginia addresses. This required a Motion 
signed by the Commonwealth's Attorney, and Order 
signed by a Circuit Court Judge and a Rule to Show 
Cause signed by the Clerk of the Circuit Court. 
Wording of these forms was worked out between the 
Circuit Court Judge and the Commonwealth's 
Attorney and occasionally modified as experience 
indicated. Rules were made returnable at least 3
eeks from date of issuance, to allow ample time for 

aervice and return of service. On the return date the 
case was heard bya Circuit Court Judge and prose­
cuted by the Commonwealth’s Attorney's Office.
Up to this point no formal file was established but 

if a defendant who had been served in person did 
not appear,a Bench Warrant, signed by the Judge 
who had heard the case, would issue and a Circuit 
Court file would be set up in the regular Circuit 
Court numbering system. The Bench Warrant was 
"ccompanied by a Memorandum to the Magistrate, 
suggesting a return date and recommending a bond 
amount sufficient to cover the total of fines, costs 
and interest, if any, plus an additional $50 for a 
possible fine for Contempt of Court for Failure to 
Appear.

* All the foregoing proedures were accomplished in 
the Commonwealth's Attorney’s Office by one part- 
time Collections Assistant who developed and set 
up the card file, sent out the 30-day Notices, with 
occasional clerical help when necessary, prepared 
Motions, Orders, Rules and Bench Warrants, main­
tained records to determine whether time payments 
were being made as ordered and, when requested, 
prepared follow-up Rules or Capiases for defen- 
Hnts failing to make payments as'Ordered.
Prior to January 1, 1985. these procedures app­

lied both to Circuit Court cases and to General Dis­
trict Court summonses and warrants which,had 
been returned to the Circuit Court underthe author­
ity of Section 19.2-345 and 19.2-346. Because of the 
time lag built into the system as much as 6 or 8

weeks might elapse from the date ol conviction m 
the General Disirict Court to the mailing ol the 30- 
day Notice, which in itself added to the delay. As n 
result defendants moved in the interim and could 
not be located.
In spite of this the total of collections of delin­

quent fines and costs in the Circuit Court and the 
General District Court from the inception of the 
program in April, 1981, to November 30, 1984, was 
$148,690.
Effective January 1,1985, the procedures for col­

lection of fines and costs in the Circuit Court remain 
as described heretofore.
Where the General District Court is concerned, 

however, the 1983 Amendment of Section 19.2-348, 
effective January 1, 1985, inserted "or appropriate 
district court". As a result the Collections Assistant, 
whose base of operations previously had been in the 
Circuit Court Clerk's Office, established another 
base in the Clerk's Office of the General District 
Court, where most of the work is now done.
There are two major types of cases in which fines 

and costs are unpaid. The first and probably most 
common results when thedefendantdoes notappear 
for trial at the date and time set forth in the sum&ons 
or warrant and is tried in absentia. In such instances, 
a Notice, mailed within a day or two after the trial, 
goes out to the defendant by regular mail, request­
ing payment within 10 days. If this does not bring 
either a full or partial payment, the warrants or 
summonses are turned over weekly to the Collec­
tions Assistant who prepares a simple, one-page 
Show Cause Summons form carrying the facsimile 
signature of the Clerk of the General District Court, 
and sends it out for service. This faster, tighter 
procedure-cases tried on December 2 or December 
3, 1985, for instance prompted Show Cause Sum­
monses dated and sent out from December 15 to 
December 18-undoubtedly spurs earlier payments 
and catches defendants who might otherwise have 
disappeared.
The other major problem case in the General Dis­

trict Court is that in which the defendant has been 
ordered to make payment by a certain date but 
failed to do so. Such warrants and summonses are 
referred to the Collections Assistant within a week 
aftertheduedate. Here, again, the time lag has been 
greatly reduced. When defendants have been served 
in person with the Show Cause Summons and have 
not appeared on the return date, one of the General 
District Court clerks issues a capias.
In the first year of operation underthe new district 

court handling, the collection of unpaid fines and 
costs as a result of Show Causes issued by the 
Collections Assistant from January 1, 1985 to 
December 15, 1985, amounted to a total of $38.861.
Anyone wanting more details on these proce­

dures and the forms used, should contact Mr. Phillip 
Brownrigg, Collection Assistant to the Common­
wealth's Attorney, Loudoun County
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interagency Conference On 
Youth Scheduled For June

C r i m i n a l s  P a y  U p  

in D a l e  C o u n t y
«

The Dale County Clerk's 
office keeps a copy of
an editorial which appeared 
in the Montgomery Advertiser 
in 19 S 5 in their office.
The editorial reads, in part:

>
"It soon became clear 
that no s ingle office 
was taking the responsi­
bility for seeing that 
criminals paid fines . .

C ircuit Clerk Bettye 
Garrett says, "They could
>ave been writing about 

j s , and we didn't even know 
it."

But that is no longer 
the case, according to Pre­
siding Circuit 
Judge Ben 
M c L a u c h I i n.
"At one time, 
e v e r y o n e 
thought some­
one else was 
toll ow mg up 
on collections.N o w ,  however,

. our clerk's McLauchlin 
oil ice has devised a collection 
procedure that works well for 

* us, and with the cooperation 
of the district attorney and 
tlie probation officer, we have 
been most successful in 
collecting monies due the 
court," said McLauchlin.

Figures indicate that 
Judge McLauchlin is correct — 
their system does work.

(See D a le  Co.,  page 2)

On June 2 5-27, approxi­
mately -00 juvenile court
judges, probation officers,
pensions and security and 
mental health staff, and
educators are scheduled 
to meet in Montgomery 
for the first Interagency 
Conference on Youth.

Plans for the conference
were first announced last
Spring by Chief Justice C. C. 
Torbert, Jr., following a meet­
ing witn juvenile court
judges and officials of the
Department of Pensions 
and Security, the Department

Chief jjstice C. C. Tor­
bert, Jr., recently appointed 
a 21-member Child Support 
Enforcement Committee 
to reviev. and analyze the 
changes mandated by the 
19Ŝ  Congressional Amend­
ments to the Social Security 
Act's Chi.d Support Enforce­
ment Title.

'•The Amendments to 
the Child Support Enforce­
ment Title directly affect 
judges, district attorneys 
and special prosecutors, 
clerks and registers, and 
Department of Pensions 
and Security personnel," 
said Torbert.

"It is, therefore, essential 
that .'representatives from

of Mental Health and Mental 
Retardation, the State De­
partment of Education, 
the Department of Youth 
Services, and the Alabama 
Law Enforcement Planning 
Agency.

"The Interagency Con­
ference is a means to forge 
a new, cooperative partner­
ship and improve coordination 
between departments and 
agencies involved in providing 
services to the youth of 
Alabama," said Chief Justice
Torbert.

(S e e  Y o u t h ,  p a g e  3)

each of these groups partici­
pate on a committee which 
is charged with the responsi­
bility of develop,ng a coordi­
nated and effective approach 
to these changes," Torbert 
said.

Presiding Circuit Judge 
Clatus K. Junkin, 20th Judicial 
C i r c u i t ,
F a y e t t e ,
A l a b a m a ,  
was appointed 
by the Chief 
J u s t i c e  
to chair 
the commit­
tee. Judge 
Junkin was 
r e c e n t l y  
named the "1985-86 Judee 

(See Child Support, p a g e  6)

Child Support Committee Appointed

Jnnldn

vt
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Dale Co.

(C o n t i n u e d ,r o m  P a g e  I)

In 1983, toial costs and 
fines collected in Dale 
County circuit criminal 
cases were $39,593.33. 
1 9 8 4  showed an increase 
in collections of $12,754.34, 
for a total of $52,347.67. 
And with the advent of the 
new collectijns procedure in 
I9S5, collections of $75,669.93 
were reported by the clerk's 
office.

When adjudicated case 
flies are returned to the 
circuit clerk's .ffice, a 
card is completed on each 
defendant, showing his 
case number, name, address, 
* id the total amount owed. 
The charges assessed by 
:ne judge are itemized 
on the card and the date 
payment is ordered to be 
made is shown.

"This card is compatible 
with our pegboard system 
and is easily updated when 
funds are receipted," said 
Mary Bludsworth, head 
bookkeeper in the clerk's 
oil ice, who was instrumental 
ill developing the card system.

Mary maintains a tickler 
file by date payments are 
due. The tickler file is 
checked each day to deter­
mine if monies to be paid 
on that particular day are 
received in the clerk's 
office.

Each action taken to 
effect collection of costs 
and fine is noted on the 
defendant's individual card 
and the tickler file is updated 
to show any change in due 
date.

If a defendant fails to

pay on the date due, the 
clerk's office prepares 
an Order for the judge's 
signature, notifying the 
defendant of his failure
to pay and ordering him
to pay by a given date.
The Order advises the defen­
dant that if he fails to 
comply, a warrant will 
be issued for his arrest.

Should the defendant
again fail to pay by the 
date shown on the Order, 
the clerk's office prepares 
an Order to Serve for the 
judge's signature and a 
warrant is then served on 
the defendant by the Sheriff's 
office. The defendant may, 
at the time the warrant
is served, be brought to 
the clerk's office and pay 
the fine or, if he refuses 
to do so, he is brought
before the judge. The judge 
may extend the due date 
or work out a payment
plan. This action is then 
noted on the card file and 
the tickler file is updated. 
The collection process re­
peats itself until the amount 
assessed is collected.

If a defendant has been 
sentenced to probation,

Pictured (l-r) are; Bettye B. 
Garrett, Circuit Clerk; Mary Bluds- 
wortli, Deputy Clerk; Merilyn Camp­
bell, Carol Goodson, Brunise Bryan, 
Valerie Scott and Debra Nicholson.

the probation officer moni­
tors the clerk's records
to see if he is paying. If
all efforts by the clerk's 
office to collect fail, the
probation officer prepares 
an Order from the judge
Tor revocation of probation. 
A copy is sent to the clerk's
office so that this action
may be noted on the defen­
dant's card.

"We intend for fines 
and costs assessed by the
court to be paid," said Mc- 
Lauchlin. "We want defen­
dants to know that they
will be held accountable 
for payment of fines and
court costs.

O n e  S t e p  Juror S u m m o n i n g  R e q u e s t s

Courts using the one-step 
juror summoning system 
are requested to follow 
the procedure listed below 
in order to prevent unneces­
sary delays in the receipt 
of their venires.

Six to six and one-half 
weeks # prior to a term of 
court} mail both copies 
of your request to the Admini­

strative------  Office of Courts,
817 South Court Street,
Montgomery, AL 36130-0101, 
ATTN: Carolyn Overman.
The pink copy will be dated
and returned to you to
acknowledge receipt.

K you have any questions
regarding one-step summoning

or need ass,star« * ^ 0 77. 

Overman at
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Judge N e ilso n  
Rides The Circuit 
In B la ck  B e lt
From Hoboken on the 

southern edge of Marengo 
County to Mantua southwest 
of Tuscaloosa, it's 63 miles 
as the crow flies. By road, 
it's more like 80.

These are the north and 
south borders of Alabama's 
17th Judicial Circuit, com­
posed of Greene, Marengo, 
and Sumter counties with 
courthouses in Eutaw, Linden, 
and Livingston. It's the 
largest geographical area 
in the state covered by 
a single circuit judge.

That judge is Claud Neil­
son who often sits in court­
rooms without 
air condition­
ing or even a 
ceiling fan; 
with open win­
dows but no 
screens. Twice 
he's be e n 
stung by wusps 
while on the 
bench. Neilson

"Being a rural judge 
is different," he says. "You're 
closer to the people and 
sometimes that makes it 
tougher."

The 17th Judicial Circuit 
vas originally composed 
ol four counties -- Marengo, 
Sumter, Greene, and Pickens. 
In I 9 4 7, the leg is la t tire 

(.See Neilson, P a g e  2)

D i s t r i c t  J u d g e s  A p p o i n t e d  
I n  C l a y ,  C l e b u r n e  C o u n t i e s

Clay and Cleburne counties 
were the only counties 
at the beginning of the
Unified Judicial System
in 1977 which were not 
provided resident district
judges. With the passage 
of Act 85-924 which created 
the two judgeships, each •. 
county in Alabama is now 
a separate district court.

Pilgrim Rochester

Gov, George C. Wallace 
has named John Edward 
Rochester to fill the new 
position in Clay County, 
and Larry E. Pilgrim has

been appointed to serve 
as district judge of Cieburne 
County.

Judge Rochester received 
his undergraduate degree 
from Auburn University 
and graduated from the 
Cumberland School of Law 
in 1980. He engaged in 
the private practice of
law in Ashland and served 
as municipal court judge
for Ashland and Wedowee.

A lifelong resident of
Cleburne County, Judge 
Pilgrim Graduated from 
Auburn University in 1975 
and received his law degree 
from Cumberland School 
of Law in 1979. He was 
engaged in the general 
practice of law in Cleburne 
County prior to being ap­
pointed to the bench.

Automated Payment System 
Being Tes ted  In The Field

i'

A new automated system 
was added to the State 
Judicial Information System 
(SJIS) in October of this 
year. The new release • is 
the Court Payment System 
designed to speed the process 
of collecting and disbursing 
funds collected on any peri­
odic .payments made to 
the c lerk.

Such periodic payments 
will include restitution, 
fines, partial payment on 
court costs or indigent 
attorney fees, all child 
support collections including 
ADC, Title IV, and URESA, 
alimony and any other judg­
ments being paid in install­
ments.

(See A u l o m a L a r i ,  I’a g e  2)



C o u r t  News

V e i l s  o n
i< ’unturned from Page I)
deleted Pickens County
Iroin the circuit. Since 

there have been only
three different circuit fudges 
-- Judge Emmett Hildreath,
Judge Torn Boggs, and Judge 

1 N ml son.

When you've got three
counties, being close to 
the people requires a three­
fold effort. Neilson is a 
member of organizations
in each county and must
deal regularly with local 
officials in each courthouse.

"When I go to Eutaw 
or Livingston or Linden 
to hold court, I'm obligated 
to visit offices in tlie court­
house and also be open
cl available to local city 

officials. You might call 
it politics, but so be it;
it's necessary."

In addition to the politics, 
Neilson also is the head 
of three law libraries and
three jury commissions, 
lie I ms no law clerks; no
lull-nine bailiffs.

"When I pac.< up to go
to Eutaw or Livingston, 
the only tool ol the oldtirne 
i, i i  cm t-riding judge that's 
missing is the horse."m

If the judge needs to
hold a private conference, 
he uses a jury room or
witness room. Mis phone 
messages are usually handled 
by the circuit clerk's or
d'Mrict judge's staff.

"We've got excellent 
clerks and district judges 
in e.i< h county and their 
i nopci at ion is my salvation."

Neilson is proud that 
the circuit court docket 
m all three counties is 
current. During the past 
year, 778 cases were filed 
and 8 29 were disposed, 
giving him a throughput 
figure of 107%.

The case filings are less 
than the state-wide average 
but Neilson feels his other 
workload multiplied times 

three equals that of any 
circuit judge in the state. 
Insofar as workload goes, 
he'd trade for a caseload 
of 1,100 in a single county 
jurisdiction any time.

However, he feels the 
rewards of being close to 
the people. "They, never 
let you get in a vacuum 
or sit in an ivory tower."

A u t o m a t e d
( C o n t i n u e d  f r o m  P a g e  1 )

In addition to aiding 
the clerk in the actual 
handling of the monies,
the systems will produce 
a variety of management 
reports and products.

These include delinquent
payment reports, warning
letters, warrants, executions, 
statistical data, and caseload
information.

The system is also de­
signed to retain the "payment 
history" of the client through 
the life of the case. It
is anticipated that this 
system will increase, with 
little extra burden, the 
ability of the court to moni­
tor compliance with its 
order, thereby increasing 
the collection of court- 
ordered monies.

/’m/e

This is the lust iiuloni.ited 
system with du et t I main lal 
applications that has been 
designed lor the trial court.

Due to this lact, the
system will be tested m
Montgomery and Etowah 
counties before being re­
leased generally.

AOC PriKjrain Analyst Mike Moore 

(r) assists (l-r) Circuit Clerk Debra 
Hackctl and Court Clerk lUiby 

Martin with new system.

Debra Hackctt, Circuit 
Clerk of Montgomery County, 
will test the restitution/court 
cost/fines attorney lee 
portion of the system. Billy 
Yates, Circuit Clerk of 
Etowah County wilt test 
the capabilities of the system 
in the child support area.

Judge Melvin E. Grass

Retired Marshall County 
District Judge Melvin IL. 
Grass, 71, died on September 
23, alter a lengthy illness. 
Judge Grass served on the 
district court from 1971 
until his retirement in 1983. 
He was a native of Marshall 
County and he and Mrs. 
Grass resided in Guniersvillr.



C o u n t y  g a r d e n  

s a v e s  m o n e y ,  

p r o v i d e s  w o r k

Cole, Nurrevictorious second
innualjudicial tennis tournament

The second annual Ohio C o m m o n  
Pleas Judges Judicial TennisTourna- 
mcni took place at Quail Hollow 
during the judges’ association meet­
ing in June.
Judge Thomas C. Nurre, Hamilton 

County Court of C o m m o n  Picas, and 
Judge Richard T. Cole, Clark County 

* Court of C o m m o n  Pleas, were 
crowned champions. Cole teamed up 
with Judge Arthur O. Fisher, Mont­
gomery County Court of C o m m o n  
Pleas, to win last year's tournament.

Judge Dale A. Crawford, Franklin 
County Court of C o m m o n  Pleas, and 
Judge Warren J. Bettis, Columbiana

County Court of C o m m o n  Pleas, 
were the runners-up.

Judge Harry Jaffe, chairman of (he 
event, said it was a great tournament 
this year and is looking forward to 
next year with an eye toward greater 
participation by the judges.

‘‘Hopefully, we will be able to keep 
a few more judges off the golf course 
and onto the tennis courts next year,” 
quipped Jaffe.

For the first time, the winners and 
runners-up received silver trophies 
for their efforts. The trophies were 
designed by Virginia McMonagle, 
wife of Judge George J. McMonagle.

Purl id|>:wih of  ihc Common  I’leas J udg e s  Tenn i s  T o u r n am e n t  pose before the ch amp io n s h i p  
i t iJlch. From left lo r ight: J u dge  Dale C ru«  f o rd ,  J u dg e  Wa r r e n  Beil is,  J udge Marry Jaf fe ,  Herb  
Nuld ,  lodge I h n n u s  Nurr e and  Ju dg e  U i c l u r d  Cole .

A B A  and insurance c o m p a n y  

develop liability policy forjudges

Herbert L. Jamison and Company 
and the American Bar Association’s 
Judicial Administration Division 
have developed a professional lia­
bility insurance policy for state 
judges.

flic annual premium for the policy 
;3 $425. The coverage applies to 
claims arising out of any act, error or 
omission in an official judicial ca­
pacity and rcpoitcd to tlie insurance

company. The coverage includes 
claims arising out of judicial, ad­
ministrative, ministerial or manage­
ment acis.

The limi’ ''ability arc SI mil l ion
for each nd S2 million annual
aggrega. ding defense.

For m  information on the
policy contact the insurancecompany
at 800-526-4766.

♦

Exercise and good time credits aie 
some of the benefits inmates at the 
Madison County Jail are receiving 
for working on a half-acre county 
garden.

Sheriff Stephen Saltsman said that 
inmates serving lime for non-violent 
misdemeanors can qualify for garden 
work 3fter they have served a mini­
m u m  of 30 days.

The inmates receive a 24-hour 
credit toward their sentence for each 
eigui hours worked in the garden. The 
county has also reaped some benefits 
from the garden by saving over $1200 
this year.

Saltsman said the garden was 
planted last spring. Vegetables grov.n 
in the garden are also being used at a 
local school.

The garden judge donated tomato 
plants and an area resident helped 
prepare the grounds for planting.

Saltsman said the garden helps his 
department meet the state require­
ments that prisoners receive five 
hours of exercise per week.

C i n c i n n a t i  m a y  

h i r e  a g e n c y  t o  

^  c o l l e c t  o l d  f i n e s

The city of Cincinnati is consider­
ing hiring a collection agency to 
collect over S3.5 million in overdue 
par king tickets.

A  N e w  York-based computer firm, 
Datacoin Systems Corporation, re­
ported to the city that four out of 
every 10 people who get a ticket in 
Cincinanti don’t pay them.

The corporation, which collects 
parking fines lor Detroit and New 
York City, based its revenue col­
lection figures on data provided by 
police.

The firm said 282,564 tickets have 
not been paid dating back through 
1980. The city collected only S54.000 
from tickets in 1982 although I 72,887 
were issued.
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The bill under consideration increases penalties for 
manufacture or distribution of PCP frcm five years in 
jail or a $50,000 fine to 15 years or a $100,000 fine. 
For distribution of PCP to a minor, the maxiinun penalty 
would increase from 10 years in prison or a $50,000 
fine to 30 years and a $100,000 fine.

A local counsel rule recently enacted by the 
Mississippi Supreme Court limits the number of times 
an out-of-state attorney can practice in the state's 
courts to five times a year. It also requires 
out-of-state attorneys to associate with a Mississippi 
lawyer before they appear in court.

Arkansas also requires local counsel affiliation and 
Tennessee has a similar rule but no limitations on 
court apearances. Mississipi has a one-year residency 
requirement for licensure. Cases pending before the 
U.S. Supreme Court may eventually dictate how the 
question is resolved.

Governor Kean has accepted ^proposal by the New 
Jersey Bar Association to create a committee of 
lawyers to assist in the selection of candidates for 
appointment as judges and prosecutors. Working apart 
from t.he Judicial Appointments Committee, the panel 
will involve the bar in the selection process.

New York lawmakers sent to Governor Cuomo legislation 
that will require defendants seeking acquittal using 
the insanity defense to prove that they were insane 
when they committed the crime. Under present law, the 
burden of proof is on the prosecution. The U.S. 
Suprene Court has on two occasions upheld similar state 
laws —  Oregon in 1952 and Delaware 1976.

• /Computers in Otah are reclaiming bail from people who
have neglected outstanding court warrants, under a 
program authorized by the 1984 legislature. People who 
have not satisfied the warrants and file for refunds on 
their 1983 state taxes, will be matched on a computer 
file that so far has tagged 1,100Cutahnŝ s,

Prom the State Capitals



A L A S K A  STA T E  L E G I S L A T U R E
H O U S E  O F  R E P R E S E NTATIVES

R E S E A R C H  A G E N C Y

P.O. Bon Y, State Capitol 
Juneau, Alaska 99811-3100 

Mail Slop 3100 
(907) 465-3991

March 26, 1987

MEMORANDUM

TO: Representative C.E. Swackhammer

ATTN: Tom Wright

FROM: Penelope Weyhrauch
Legislative Analys

RE: Permanent Fund Dividends: Refusing to Apply
Research Request 87.214

You asked us to contact State agencies and ask them if individuals who owed 
the State money were refusing to apply for their Permanent Fund Dividend 
(PFD) because the State would garnish it. In researching your request, I 
contacted the State agencies which garnish PFDs.

Sandra Beebe, Manager of the Collection Section of the Child Support
Enforcement Division of the Department of Revenue, estimated that two to 
three thousand individuals (of the ten thousand child support cases handled 
by the division) refuse to apply for their PFDs because they know the 
checks will be garnished by the State or by the Internal Revenue Service. 
Ms. Beebe said that one man went to jail rather than apply for his PFD, and
another, after finding out that his child support had ended, immediately
filed for PFDs for the last four years.

Tammy Ross, with the Division of Employment Security of the Department of 
Labor, garnishes PFDs for the repayment of unemployment insurance taxes by 
employers. She says that employers who owe back taxes are usually not 
aware that garnishment is going to occur until after they have already
applied for their PFD. Andrea Wetzstein, with the Benefit Payment Control 
Division of the department, garnishes PFDs for the repayment of overpaid 
benefits to unemployed individuals. She believes that some people do not 
apply for their PFD because it will be garnished. She said that three or 
four people have told her that they would not apply because it would be 
garnished.



Cindy Valleho, who acts as a collection agent for the Postsecondary Educa­
tion Commission, estimated that one percent of the people who are contacted 
for collection refuse to apply for their PFD because it would be 
garnished. Jackie Rhine, with the Criminal Division of the Anchorage Court 
System, said that no efforts have been made by the Court System during the 
last two years to collect money owed for fines and attorney fees.

representative Swac....ammer
March 26, 1987
Page 2

* * *

I hope this information is useful to you. If you have any questions or 
would like additional information, please contact our agency.
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CHAPTER --- 43*23 
SECTION » 43.23.005 
TITLE 43

HEADINGS TITLE 43.
REVENUE AND TAXATION.
CHAPTER 23.
PERMANENT FUND DIVIDENDS.

CITATION SEC. 43.23.005.
i;a t c h  line

ELIGIBILITY.
TEXT (A) AN INDIVIDUAL IS ELIGIBLE TO RECEIVE ONE PERMANENT FUND

DIVIDEND EACH YEAR IN AN AMOUNT TO BE DETERMINED UNDER AS 
43.23.025 IF THE INDIVIDUAL APPLIES TO THE DEPARTMENT, AND IF ON 
THE DATE UF APPLICATION THE INDIVIDUAL

(1) IS A STATE RESIDENT; AND
<2> HAS BEEN A STATE RESIDENT FOR A PERIOD OF AT LEAST

SIX CONSECUTIVE MONTHS IMMEDIATELY PRECEDING THE DATE OF 
APPLICATION.
<B> IN DETERMINING THE MINIMUM PERIOD OF AN INDIVIDUAL'S 

RESIDENCY RE0UIRED UNDER (A)(2) OF THIS  S ECTION. THE DEPARTMENT
MAt INCLUDE MONTHS OF RESIDENCY BOTH IN THE CURRENT YEAR AND IN
THE IMMEDIATELY PRECEDING YEAR.

(CJ A PARENT, GUARDIAN. OR OTHER hLJTHORIZED REPRESENTATIVE 
MAY CLAIM A PERMANENT FUND DIVIDEND ON BEHALF OF AN UNEMANCIPATED 
MINOR OR ON BEHALF OF AN INCOMPETENT INDIVIDUAL WHO IS ELIGIBLE 
TO RECEIVE A PAYMENT UNDER THIS SECTION.

HISTORY (SEC. i CH i02 SLA 1982)
ANNOTATIONS

REVISOR'S NOTES SECTIONS 2 AND 3, CH. 99, SLA 1985. AMEND (C) AND 
CO) OF THIS SECTION RESPECTIVELY. THE AMENDMENTS ARE EFFECTIVE 
IF &SEC 1, CH. 99, SLA 1985 IS REPEALED (SEE 63EC 25, Cl-I. 99. 
SLA 1985). IF THE AMENDMENTS BECOME LAW, THE SUBSECTIONS WILL 
READ : " (C) A P ARENT, GU ARDIAN, 0R 0THER AUTHORIZEI)
REPRESENTATIVE MAY CLAIM A PERMANENT FUND DIVIDEND ON BEHALF OF 
AN IJNEMANCIPATED MINOR OR ON BEHALF OF AN INCOMPETENT INDIVIDUAL 
WHO IS ELIGIBLE TO RECEIVE A DIVIDEND UNDER THIS SECTION.
"(D) A PERSON WHO IS ELIGIBLE TO RECEIVE A PERMANENT FUND 
DIVIDEND UNDER THIS SECTION, OR WHO IS AUTHORIZED TO CLAIM A 
DIVIDEND ON BEHALF* OF ANOTHER UNDER <C) OF THIS SECTION, MAY 
ELECT TO RECEIVE THE DIVIDEND EITHER IN CASH OR AS AN ANNUITY 
CREDIT. ALTERNATIVELY, A PERSON MAY ELECT TO RECEIVE 25 PERCENT, 
50 PERCENT, OR 7!5 PERCENT OF THE DIVIDEND IN CASH AND THE 
REMAINDER AS AN ANNUITY CREDIT. A PERSON WHO IS 65 YEARS OF AGE 
ON OR BEFORE JANUARY 1, 1988 MAY ONLY RECEIVE THE PERMANENT FUND 
DIVIDEND IN CASH AND MAY NOT ELECT TO RECEIVE AN ANNUITY CREDIT." 
SECTION 22, CH. 99, SLA 1985 PROVIDES FOR AN ADVISORY VOTE TO BE 
HELD AT THE GENERAL ELECTION IN 1986. FOR THE TEXT OF THAT 
PROVISION. SEE i,SEC 22. CH. 99, SLA 1985 IN THE TEMPORARY AND 
SPECIAL ACTS.

DECISIONS NOTES TO DECISIONS STATED IN ALASKA OIL-CO. V. ALASKA, 45 BANKR. 
358 (D. ALASKA 1985).
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title: = 43
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CHAPTER 23.
PERMANENT FUND DIVIDENDS.

CITATION SEC. 43.23.015.
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APPLICATION AND PROOF OF ELIGIBILITY.
TEXT (A) THE COMMISSIONER SHALL ADOPT REGULATIONS UNDER THE

ADMINISTRATIVE PROCEDURE ACT (AS 44.62) FOR DETERMINING THE 
ELIGIBILITY OF INDIVIDUALS FOR PERMANENT FUND DIVIDENDS. THE 
COMMISSIONER MAY REQUIRE AN INDIVIDUAL TO PROVIDE PROOF OF 
ELIGIBILITY, AND THE COMMISSIONER MAY USE OTHER INFORMATION 
AVAILABLE FROM OTHER STATE DEPARTMENTS OR AGENCIES TO DETERMINE 
HIE ELIGIBILITY OF AN INDIVIDUAL.

<B> THE DEPARTMENT SHALL PRESCRIBE AND FURNISH AN 
APPLICATION FORM FOR CLAIMING A PERMANENT FUND DIVIDEND. THE 
APPLICATION MUST CONTAIN A STATEMENT OF ELIGIBILITY AND A 
CERTIFICATION OF RESIDENCY IN SUBSTANTIALLY THE FOLLOWING FORM:
I CERTIFY THAT

( > I AM A STATE RESIDENT ON THE DATE OF THIS APPLICATION AND I 
HAVE BEEN A STATE RESIDENT FOR AT LEAST SIX MONTHS IMMEDIATELY 
PRECEDING THE DATE OF THIS APPLICATION; OR

( > (NAME), THE INDIVIDUAL ON WHOSE BEHALF I AM APPLYING, IS A 
STATE RESIDENT AND HAS BEEN A STATE RESIDENT FOR AT LEAST SIX 
MONTHS IMMEDIATELY PRECEDING THE DATE OF THIS APPLICATION.

I UNDERSTAND THAT A FALSE CLAIM OF RESIDENCY TO OBTAIN A 
PERMANENT FUND DIVIDEND FOR MYSELF OR FOR ANOTHER IS A CRIMINAL 
OFFENSE AND THAT IF CONVICTED I WILL FORFEIT FUTURE PERMANENT 
FUND DIVIDENDS AND THAT I MUST REPAY ALL PERMANENT FUND DIVIDENDS 
THAT HAVE BEEN PAID TO ME. I UNDERSTAND THAT THIS PENALTY IS IN 
ADDITION TO ANY CRIMINAL PENALTIES IMPOSED.

(SIGNATURE OF INDIVIDUAL, PARENT, GUARDIAN, 
OR OTHER AUTHORIZED REPRESENTATIVE) 

(G> EXCEPT AS PROVIDED IN (D) OF THIS SECTION OR AS MAY BE 
PROVIDED BY REGULATIONS ADOPTED BY THE DEPARTMENT. AN INDIVIDUAL 
MUST PERSONALLY SIGN THE APPLICATION FOR PERMANENT FUND 
DIVIDENDS, INCLUDING THE CERTIFICATION OF RESIDENCY REQUIRED 
UNDER (B) OF THIS SECTION.

(D) THE APPLICATION AND CERTIFICATION OF RESIDENCY OF AN 
UNEMANCIPATED INDIVIDUAL UNDER 18 YEARS OF AGE OR OF AN 
INCOMPETENT INDIVIDUAL MUST BE SIGNED BY THE INDIVIDUAL'S PARENT, 
LEGAL GUARDIAN, OR OTHER AUTHORIZED REPRESENTATIVE.

<E> IF A PUBLIC AGENCY CLAIMS A PERMANENT FUND DIVIDEND ON 
BEHALF OF AN INDIVIDUAL, THE PUBLIC AGENCY SHALL HOLD THE 
DIVIDEND IN TRUST FOR THE INDIVIDUAL. MONEY HELD IN TRUST UNDER 
THIS SUBSECTION SHALL BE INVESTED BY THE .COMMISSIONER IN 
ACCORDANCE WITH AS 37.10.070.



<F) A MINOR AN INCOMPETENT IND f. VI DUAL AY NOT MAINTAIN A 
CLAIM AGAINST THE - fATE O R AN OFFICER OR Ei'iFLurEE OF THE STATE 
BASED ON THE MANNER IN WHICH THE PARENT, GUARDIAN, OR AUTHORIZED 
REPRESENTATIVE OTHER THAN A PUBLIC AGENCY OF I HE STATE MANAGED OR 
DISPOSED OF PERMANENT FUND DIVIDENDS RECEIVED ON BEHALF OF THE 
MINOR OR INCOMPETENT INDIVIDUAL*

(G) IF AN INDIVIDUAL IS AGGRIEVED BY A DECISION OF THE 
DEPARTMENT DETERMINING THE INDIVIDUAL'S ELIGIBILITY FOR A 
PERMANENT FUND DIVIDEND OR THE INDIVIDUAL'S AUTHORITY TO CLAIM A 
PERMANENT FUND DIVIDEND ON BEHALF OF ANOTHER, THE INDIVIDUAL MAY 
APPEAL THAT DECISION TO THE SUPERIOR COURT IN ACCORDANCE WITH AS 
-I4.o2.360. AN APPEAL UNDER THIS SECTION DOES NOT ENTITLE THE 
AGGRIEVED INDIVIDUAL TO A TRIAL DE NOVO. THE APPEAL. SHALL BE 

i BASED ON THE RECORD OF THE ADMINISTRATIVE PROCEEDING FROM WHICH
APPEAL IS TAKEN AND THE SCORE OF APPEAL IS LIMITED TO MATTERS 
CONTAINED IN -THE RECORD OF THE ADMINISTRATIVE PROCEEDING.

(II) THE PENALTY AND ENFORCEMENT PROVISIONS OF AS 43.23.035 
APPLY TO AN INDIVIDUAL. WHO CLAIMS A l-'ERMANENT FUND DIVIDEND ON 
BEHALF OF ANOTHER.

HISTORY ISEC. 1 CH 102 SLA 1982)
ANNOTATIONS

REVISOR'S NOTES SECTIONS 4 - 8, CH. 99, SLA 1985, AMEND (A), <B) , 
<E> AND (F) OF THIS SECTION, AND ADD A NEW (I). THE AMENDMENTS 
ARE EFFECTIVE IF ASEC i, CH. 99. SLA 1985 IS REPEALED (SEE 2,SEC 
25, CH. 99, SLA 1985). IF THE AMENDMENTS BECOME LAW, THE SECTION 
WILL READ: "(A) THE COMMISSIONER SHALL ADOPT REGULATIONS UNDER 
THE ADMINISTRATIVE PROCEDURE ACT ( A S  44.62) ESTABLISHING THE 
PROCESS FOR DETERMINING THE ELIGIBILITY OF INDIVIDUALS FOR 
PERMANENT FUND DIVIDENDS. THE COMMISSIONER MAY REQUIRE AN
INDIVIDUAL TO PROVIDE PROOF OF ELIGIBILITY, AND THE COMMISSIONER
MAY USE OTHER INFORMATION AVAILABLE FROM OTHER STATE DEPARTMENTS 
OR AGENCIES TO DETERMINE THE ELIGIBILITY OF AN INDIVIDUAL.
"(B) THE DEPARTMENT SHALL PRESCRIBE AND FURNISH AN APPLICATION 
FORM FOR CLAIMING A PERMANENT FUND DIVIDEND. THE APPLICATION 
MUST CONTAIN A STATEMENT OF ELIGIBILITY AND A CERTIFICATION OF 
RESIDENCY IN SUBSTANTIALLY THE FOLLOWING FORM :
I CERTIFY THAT
< ) I AM A STATE RESIDENT ON THE DATE OF THIS APPLICATION AND I 
HAVE BEEN A STATE RESIDENT FOR AT LEAST SIX MONTHS IMMEDIATELY
PRECEDING THE DATE OF THIS APPLICATION; OR
( > (NAME), THE INDIVIDUAL ON WHOSE BEHALF I AM APPLYING, IS A 
STATE RESIDENT AND HAS BEEN A STATE RESIDENT FOR AT LEAST SIX 
MONTHS IMMEDIATELY PRECEDING THE DATE OF THIS APPLICATION.
I UNDERSTAND THAT A FALSE CLAIM OF RESIDENCY TO OBTAIN A 
PERMANENT FUND DIVIDEND FOR MYSELF OR FOR ANOTHER IS A CRIMINAL 
OFFENSE AND THAT IF CONVICTED I WILL FORFEIT FUTURE PERMANENT 
FUND DIVIDENDS AND THAT I WILL LOSE OR MUST REPAY ALL PERMANENT 
FUND DIVIDENDS THAT HAVE BEEN CREDITED OR FMID TC) ME, AND ANY 
ACCURED INTEREST IN MY ANNUITY ACCOUNT. I UNDERSTAND THAT THIS 
PENALTY IS IN ADDITION TO ANY CRIMINAL PENALTIES IMPOSED. 
(SIGNATURE OF INDIVIDUAL, PARENT, GUARDIAN, OR OTHER AUTHORIZED 
REPRESENTATIVE)
‘(E) IF A PUBLIC AGENCY CLAIMS A DIVIDEND ON BEHALF OF AN 
INDIVIDUAL UNDER THIS SECTION, THE PUBLIC AGENCY SHALL ELECT 100 
PERCENT CASH UNDER AS 43.23.005 (D) AND -HOLD THE DIVIDEND IN 
TRUST FOR THE INDIVIDUAL. MONEY HELD IN TRUST UNDER THIS



SUBSECTION SHALL INVESTED BY THE COMHISSK R IN ACCORDmNCE 
WITH AS 37.10.070.
“(F) A MINOR OR AN INCOMPETENT INDIVIDUAL MAY NOT MAINTAIN A 
CLAIM AGAINST THE STATE OR AN OFFICER OR EMPLOYEE OF THE STATE 
BASED EITHER ON THE MANNER IN WHICH THE PARENT, GUARDIAN, OR 
AUTHORIZED REPRESENTATIVE OTHER THAN A PUBLIC AGENCY OF THE STATE 
MANAGED OR DISPOSED OF PERMANENT FUND DIVIDENDS RECEIVED ON 
BEHALF OF THE MINOR OR INCOMPETENT, OR AN ELECTION MADE UR NOT 
MADE ON THAT INDIVIDUAL'S BEHALF UNDER AS 43.23.005 (0).
°(I> THE PERMANENT FUND DIVIDEND APPLICATION FORM SHALL BE 
PREPARED TO ALLOW AN APPLICANT. OTHER THAN A PERSON WHO IS EXEMPT 
UNDER AS 47.45.015(B), TO ELECT TO RECEIVE THE DIVIDEND EITHER IN 
CASH OR AS AN ANNUITY CREDIT. ‘
SECTION 22. CH. 99, SLA 1985 PROVIDES FOR AN ADVISORY VOTE TO BE 
HELD AT THE GENERAL ELECTION IN 1986. FOR THE TEXT OF THAT 
PROVISION, SEE &SEC 22. CH. 9?. SLA 1985 IN THE TEMPORARY AND 
SPECIAL. ACTS.

END OF DOCUMENTS IN LIST ENTER RETURN OR ANOTHER COMMAND.



hS43.23.065 DOCUMENT= i OF 1

CHAPTER ~ 43.23 
SECTION * 43.23.065 
TITLE « 43 

HEADINGS TITLE 43.
REVENUE AND TAXATION.
CHAPTER 23.
PERM A NENT FUND DIVIDEIiDS .

CITATION SEC . 43.23.065.
CATCH LIME

EXEMPTION OF PERMANENT FUND DIVIDENDS.
TEXT (A) EXCEPT AS PROVIDED IN <B> OF THIS SECTION, 50 PERCENT OF

THE ANNUAL PERMANENT FUND DIVIDEND PAYABLE T0 AN INDIVIDUAL IS 
EXEMPT FROM LEVY, EXECUTION, GARNISHMENT, ATTACHMENT, OR ANY 
OTHER REMEDY FOR THE COLLECTION OF DEBT. THIS EXEMPTION APPLIES 
TO AN ELIGIBLE INDIVIDUAL1S PERMANENT FUND DIVIDEND BOTH BEFORE 
AND AFTER PAYMENT IS MADE TO THE INDIVIDUAL.

<B> AN EXEMPTION IS NOT AVAILABLE UNDER THIS SECTION FOR 
PERMANENT FUND DIVIDENDS TAKEN TO SATISFY

(1) CHILD SUPPORT OBLIGATIONS REQUIRED BY COURT ORDER
OR DECISION OF THE CHILD SUPPORT ENFORCEMENT AGENCY UNDER AS
47.23.140 -- 47.23.220;

(2) COURT ORDERED RESTITUTION UNDER AS 12.55.045
12.55.051 OR 12.55.100;

(3) A COURT ORDERED PROBATION FEE UNDER AS 12.55.105;
OR

<4) A DEBT OWED BY AN ELIGIBLE INDIVIDUAL TO AN AGENCY 
OF THE STATE, UNLESS THE DEBT IS CONTESTED AND AN APPEAL IS 
PENDING. OR THE TIME LIMIT FOR FILING AN APPEAL HAS NOT 
EXPIRED.
<C> CLAIMS LISTED IN <B> OF THIS SECTION HAVE PRIORITY If- 

THE ORDER LISTED OVER OTHER CLAIMS ON A PERMANENT FUND DIVIDEND. 
HISTORY (SEC. 1 CH 102 SLA 1982; AM SEC. 1 CH 157 SLA 1984; AM SEC. i

CI-L 57 SLA 1985; AM SEC. 67 CH i 38 SLA 1986)
A N N O T A T I O N S '

CROSS REFERENCES FOR PROPERTY EXEMPT FROM EXECUTION GENERALLY,
SEE AS 09.38.
REVISOR'S NOTES SECTIONS 12 AND 13, CH. 99, SLA 1985, AMEND THIS 
SECTION AND ADD NEW <B> AND (C). THE AMENDMENTS ARE EFFECTIVE IF 
6SEC 1 , CH. 99, SLA 1985 IS REPEALED (SEE 6SEC 25, CH. 99. SLA
1985). IF THE AMENDMENTS BECOME LAW, THE SECTION WILL READ: “(A)
FIFTY PERCENT OF A CASH PERMANENT FUND DIVIDEND PAYMENT IS EXEMPT 
FROM LEVY, EXECUTION, GARNISHMENT, ATTACHMENT, OR ANY OTHER 
REMEDY FOR THE COLLECTION OF DEBT. THIS EXEMPTION APPLIES TO AN 
ELIGIBLE INDIVIDUAL'S PERMANENT FUND DIVIDEND BOTH BEFORE AND 

' AFTER PAYMENT IS MADE TO THE INDIVIDUAL. AN EXEMPTION IS NOT
AVAILABLE UNDER THIS SECTION FOR CASH PERMANENT FUND DIVIDEND 
PAYMENTS TAKEN TO SATISFY (1) CHILD SUPPORT OBLIGATIONS REQUIRED 
BY COURT ORDER OR DECISION OF THE CHILD SUPPORT ENFORCEMENT 
AGENCY UNDER AS 47.23. i 40 --47.23.220; (2) A DEBT OWED BY AN
ELIGIBLE INDIVIDUAL TO AN AGENCY OF THE -STATE, UNLESS THE DEBT IS 
CONTESTED AND AN APPEAL IS PENDING, OR THE TIME LIMIT FOR FILING
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AN APPEAL HAS NOT 'PI RED; OR ( 3 ) COURT OR DEI' RESTITUTION UNDER
AS 12,55.045 - 12.55.051 OR 12.55 100. A CHILD SUPPORT 
OBLIGATION UNDER (1) OF THIS SECTION HAS PRIORITY OVER A DEBT 
OWED TO AN AGENCY OF THE STATE, AND A PERMANENT FUND DIVIDEND MAY 
NOT BE TAKEN TO SATISFY A DEBT UNDER (2) OF THIS SECTION UNTIL 
ANY PORTION OF THE DIVIDEND NECESSARY TO SATISFY A CHILD SUPPORT 
OBLIGATION HAS BEEN TAKEN.
"(B) THE DEPARTMENT SHALL REQUIRE AN INDIVIDUAL TO TAKE 100 
PERCENT OF THE PERMANENT FUND DIVIDEND IN CASH IF THE DEPARTMENT 
RECEIVES A LEVY, EXECUTION, GARNISHMENT, ATTACHMENT OR OTHER 
LEGAL REMEDY FOR THE COLLECTION OF A PAST DUE DEBT DESCRIBED IN
(A)(1 ) OR (2) OF THIS SECTION.
"(C) THE COURTS OF THIS STATE MAY, AS A CONDITION OF ANY CIVIL 

i JUDGMENT OR RESTITUTION ORDER UNDER AS 12.55.045 •- 12.55.051 OR
12.55.100, REQUIRE THE DEFENDANT TO TAKE THE DEFENDANT'S 
PERMANENT FUND DIVIDEND IN CASH."
SECTION 22, CI-I. 99, SLA 1985 PROVTDES FOR AN ADVISORY VOTE TO BE 
HELD AT THE GENERAL ELECTION IN 1986. FOR THE TEXT OF THAT 
PROVISION, SEE *SEC 22, CH. 99, SLA 1985 IN THE TEMPORARY AND 
SPECIAL ACTS.

AMENDMENT NOTES
EFFECT OF AMENDMENTS THE 1984 AMENDMENT ADDED THE LAST SENTENCE 
AND, IN THE NEXT--TO-LAST SENTENCE. SUBSTITUTED "AN EXEMPTION IS 
NOT" FOR “NO EXEMPTION IS," INSERTED “(1),“ AND ADDED THE 
LANGUAGE BEGINNING WITH “(2) A DEBT" AT THE END OF THE SENTENCE. 
SECTION 2, CH. 157, SLA 1984 LIMITS THE APPLICATION OF THE 1984 
AMENDMENT TO DIVIDENDS ISSUED FOR i 9134 AND SUBSEQUENT YEARS.
THE FIRST 1985 AMENDMENT ADDED "OR (3) COURT ORDERED RESTITUTION 
UNDER AS 12.55.045 - 12.55.051 OR 12.55.100* AT THE END OF THE 
NEXT-TO-LAST SENTENCE AND IN THE LAST SENTENCE INSERTED "OR COURT 
ORDERED RESTITUTION" AND 'AND COURT ORDERED RESTITUTION.“
THE SECOND 1985 AMENDMENT, EFFECTIVE IF &SEC 1, CH. 99, SLA 1985 
IS REPEALED, REWROTE SUBSECTION (A) AND ADDED SUBSECTIONS (B) AND 
(C) .
THE 198 6 AMENDMENT, EFFECTIVE JUL Y 1, 1986, RE WROTE THIS SE C  110N.

R0601 * END OF DOCUMENTS IN LIST -- ENTER RETURN OR ANOTHER COMMAND.
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CHAPTER = 43.23 
SECTION = 43.23.095 
TITLE = 4 3  

HEADINGS TITLE 43*
REVENUE AND TAXATION.
CHAPTER 23.
PERMANENT FUND DIVIDENDS.

CITATION SEC. 43.23.095.
CATCH LINE

DEFINITIONS, 
it XT IN THIS CI-IAPTE..,

(1) 'ALASKA PERMANENT FUND” MEANS THE FUND ESTABLISHED 
BY ART. IX, SEC. 15 OF THE STATE CONSTITUTION;

(2) ’COMMISSIONER” MEANS THE COMMISSIONER OF REVENUE;
(3) "DEPARTMENT* MEANS THE DEPARTMENT OF REVENUE;
(4) "DIVIDEND FUND” MEANS THE FUND ESTABLISHED BY AS 

43.23.045;
(5) "INDIVIDUAL’ MEANS A NATURAL PERSON;
(6) "PERMANENT FUND DIVIDEND" MEANS A RIGHT TO RECEIVE 

A PAYMENT FROM THE DIVIDEND FUND;
(7) "STATE RESIDENT" MEANS AN INDIVIDUAL WHO IS 

PHYSICALLY PRESENT IN THE STATE WITH THE INTENT TO REMAIN 
PERMANENTLY IN THE STATE OR, IF THE INDIVIDUAL IS NOT 
PHYSICALLY PRESENT IN THE STATE, INTENDS TO RETURN TO THE 
STATE AND IS ABSENT ONLY FOR ANY OF THE FOLLOWING REASONS:

(A) VOCATIONAL, PROFESSIONAL, OR OTHER SPECIFIC
EDUCATION FOR WHICH A COMPARABLE PROGRAM WAS NOT
REASONABLY AVAILABLE IN THE STATE;

(B) SECONDARY OR POSTSECONDARY EDUCATION;
CO MILITARY SERVICE;
<D> MEDICAL TREATMENT;
(E) SERVICE IN CONGRESS;
(F) OTHER REASONS WHICH THE COMMISSIONER MAY 

ESTABLISH BY REGULATION; OR
(G) SERVICE IN THE PEACE CORPS;

(3) ’YEAR” MEANS A CALENDAR YEAR.
HISTORY (SEC. 1 CH 102 SLA 1982; AM SEC. 3 CH 55 SLA 1983)
ANNOTATIONS

REVISOR'S NOTES SECTION 15, CH. 99, SLA 1985, AMENDS (6) OF THIS
SECTION. THE AMENDMENT IS EFFECTIVE IF &SEC 1, CH. 99, SLA
1985 IS REPEALED (SEE *,SEC 25, CH. 99, SLA 1985). IF THE 
AMENDMENT BECOMES LAW, THE PARAGRAPH WILL READ: ‘(6 ) 'PERMANENT 
FUND DIVIDEND' MEANS A CREDIT TO AN ANNUITY ACCOUNT OR A CASH 

* PAYMENT UNDER THIS CHAPTER;’
IN ADDITION, &SEC 16, CH. 99, SLA 1985, ALSO EFFECTIVE UPON THE 
REPEAL OF &SEC 1, CH. 99, SLA 1985, ENACTS AS 43.23.110 -
43.23.130. IF SSEC 16, CH. 99, SLA 1985 BECOMES LAW, THE NEW 
SECTIONS WILL READ:
"ARTICLE 2. ANNUITY PROGRAM.
■SEC. 43.23.110. ANNUITY INVESTMENT FUND’. (A) THE ANNUITY 
INVESTMENT FUND IS ESTABLISHED AS A SEPARATE FUND IN THE STATE



TREASURY. THE A JITY INVESTMENT FUND C0NS1 S OF MONEY 
TRANSFERRED FROM THE DIVIDEND FUND AND INCOME EARNED BY THE 
ANNUITY INVESTMENT FUND. NOTWITHSTANDING AS 37.13.145, AN AMOUNT 
EQUAL TO THE PERMANENT FUND DIVIDENDS TAKEN AS ANNUITY CREDITS 
UNDER THIS CHAPTER SHALL BE ANNUALLY TRANSFERRED FROM THE 
DIVIDEND FUND TO THE ANNUITY INVESTMENT FUND.
"(B) MONEY IN THE ANNUITY INVESTMENT FUND SHALL BE INVESTED BY 
THE COMMISSIONER OF REVENUE IN INVESTMENTS AUTHORIZED UNDER AS 
39.35.110. THE COMMISSIONER OF ADMINISTRATION SHALL CREDIT THE 
NET INCOME OF THE ANNUITY INVESTMENT FUND TO THE INDIVIDUAL 
ANNUITY ACCOUNTS.
J(C) THE LEGISLATURE MAY ANNUALLY APPROPRIATE TO THE DEPARTMENT 
OF ADMINISTRATION AN AMOUNT SUFFICIENT TO PAY MONTHLY ANNUITY 
PAYMENTS FOR THE SUBSEQUENT FISCAL YEAR UNDER AS 43.23.130 FROM 
THE ANNUITY INVESTMENT FUND. FUNDS APPROPRIATED UNDER THIS 
SUBSECTION SHALL BE TRANSFERRED FROM THE ANNUITY INVESTMENT FUND 
TO THE DEPARTMENT OF ADMINISTRATION IN ORDER TO MEET THE CURRENT 
DEMANDS OF THE ANNUITY PROGRAM.
"(D) THE LEGISLATURE MAY ANNUALLY APPROPRIATE FROM THE ANNUITY 
INVESTMENT FUND AN AMOUNT SUFFICIENT TO ADMINISTER THE ANNUITY 
PROGRAM. ANY COSTS OF ADMINISTRATION FUNDED UNDER THIS 
SUBSECTION SHALL BE ALLOCATED EQUITABLY AMONG ALL INDIVIDUAL 
ANNUITY ACCOUNTS.
P(E) NOTWITHSTANDING AS 39.35.110 OR (B) OF THIS SECTION, THE 
COMMISSIONER OF REVENUE MAY INVEST ALL OR PART OF THE ANNUITY 
INVESTMENT FUND IN COMMERCIAL INSURANCE CONTRACTS PURCHASED FROM 
INSURANCE COMPANIES THAT HAVE A BEST'S POLICYHOLDERS' RATING OF A 
OR BETTER AND BELONG TO BEST1S FINANCIAL SIZE GROUP XV AT THE 
TIME OF PURCHASE.
“SEC. 43.23.120. ANNUITY PROGRAM. (A) THE ANNUITY PROGRAM IS 
ADMINISTERED BY THE COMMISSIONER OF ADMINISTRATION. THE 
COMMISSIONER OF ADMINISTRATION SHALL ADOPT REGULATIONS NECESSARY 
TO IMPLEMENT THE ANNUITY PROGRAM.
"(B) THE COMMISSIONER OF ADMINISTRATION SHALL MAINTAIN RECORDS 
OF INDIVIDUAL ANNUITY ACCOUNTS AND MAKE ANNUITY PAYMENTS UNDER AS
43.23.130.
"SEC. 43.23.130. PAYMENT OF ANNUITIES. (A) AN INDIVIDUAL WITH
ONE OR MORE ANNUITY CREDITS MAY RECEIVE AN ANNUITY UPON REACHING 
THE AGE OF 65.
"(B) AN ANNUITY UNDER THIS SECTION IS A MONTHLY PAYMENT BASED 
UPON THE PRINCIPAL AND ACCRUED INTEREST IN THE PERSON'S ANNUITY 
ACCOUNT. AN ANNUITY SHALL BE PAID AS A STRAIGHT LIFE ANNUITY OR 
OTHER PAYMENT PLAN AUTHORIZED BY THE COMMISSIONER OF THE 
DEPARTMENT OF ADMINISTRATION. THE SIZE OF THE ANNUITY MAY NOT 
VARY ON ACCOUNT OF THE INDIVIDUAL’S SEX.
“(C) AN INDIVIDUAL NEED NOT BE A RESIDENT OF THE STATE TO BE 
ELIGIBLE TO RECEIVE AN ANNUITY PAYMENT FROM THE INDIVIDUAL'S 
ACCOUNT.
"(D) EXCEPT AS PROVIDED IN (B> AND (E) OF THIS SECTION, AN 
ANNUITY ACCOUNT MAY NOT BE ASSIGNED, SOLD, OR OTHERWISE 
TRANSFERRED FROM ONE INDIVIDUAL TO ANOTHER.
ME) IF A PERSON ELECTS TO CREDIT A PERMANENT FUND DIVIDEND TO 
AN ANNUITY ACCOUNT IN A PARTICULAR YEAR, I HAT PERSON MAY MAKE AN 
IRREVOCABLE CHOICE REGARDING DEATH BENEFITS WITH RESPECT TO THAT 
CREDIT. IF A PERSON DIES BEFORE AGE 65 AND THAT PERSON HAS 
SELECTED DEATH BENEFITS IN AT LEAST ONE YEAR, A LUMP SUM PAYMENT



«

ritem

SHALL, SUBJECT T APPROPRIATION, BE PAID TO .£ SURVIVING SPOUSE 
BY RIGHT OF SURVIVORSHIP UNLESS A DIFFERENT BENEFICIARY WAS 
DESIGNATED* WHEN NO SPOUSE SURVIVES AND NO BENEFICIARY IS 
DESIGNATED, THE LUMP SUM SHALL BE PAID TO THE DECEDENT1S ESTATE* 
THE LUMP SUM PAYMENT INCLUDES ALL DIVIDENDS CREDITED TO THE 
PERSON'S ANNUITY ACCOUNT IN YEARS IN WHICH DEATH BENEFITS WERE 
SELECTED AND INTEREST ON THOSE DIVIDENDS* DIVIDENDS CREDITED TO 
A PERSON'S ANNUITY ACCOUNT IN YEARS FOR WHICH DEATH BENEFITS WERE 
NOT SELECTED AND INTERESTON THOSE DIVIDENDS SHALL, IF THE PERSON 
DIES BEFORE AGE 65, BE DISTRIBUTED EQUITABLY AMONG THE ANNUITY 
ACCOUNTS OF ALL INDIVIDUALS FOR WHICH DEATH BENEFITS WERE NOT 
SELECTED*
"<F> AN INDIVIDUAL DOES NOT RECEIVE A VESTED PROPERTY RIGHT IN 
AN ANNUITY PAYMENT UNTIL THAT PAYMENT IS MADE* NOTWITHSTANDING 
THIS SECTION, THE STATE IS NOT OBLIGATED TO PROVIDE ANNUITY 
PAYMENTS FOR ANNUITY CREDITS GRANTED UNDER AS 43*23*005*"
SECTION 22, CH* 99, SLA 1985 PROVIDES FOR AN ADVISORY VOTE TO BE
HELD AT THE GENERAL ELECTION IN 1986. FOR THE TEXT OF THAT
PROVISION, SEE 6SEC 22, CH* 99, SLA i985 IN THE TEMPORARY AND
SPECIAL ACTS*

AMENDMENT NOTES
EFFECT OF AMENDMENTS THE 1983 AMENDMENT ADDED PARAGRAPH (7)(G> . 

R0601 * END OF DOCUMENTS IN LIST - ENTER RETURN OR ANOTHER COMMAND*
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SUMMARY OF DELINQUENCY AND DEFAULT 
STATE LOAN PROGRAMS 
1ST QUARTER, FY 8 7

LOAN PROGRAM
I n d i r e c t  Lenders (Bond S a l e s )

A la sk a  Housing F inance C o rp o ra t io n  (A l l  P rog ram s) 
A la sk a  In d u s t r i a l  Development A u th o r i t y  

AIDA Purchased  
A p p ro p r ia te d  to  AIDA 

A ln sko  M ed ica l F a c i l i t y  A u th o r i t y  
A la sk a  M un ic ip a l Bond Bonk

D i r e c t  Lenders ( A p p r o p r ia t io n s )A g r i c u l t u r e  R e v o lv in g  Loon Fund A lo s k o  Power A u t h o r i t y  Power P r o j e c t  Fund Rural E l e c t .  R e v o lv in g  Loan Fund A lo s k o  R e so urces C o r p o r a t io n  A l t e r n a t e  Tech.  R e v o lv in g  Loan Fund Bulk Fuel R e v o lv in g  Loan Fund C h i l d  Core F a c i l i t y  R e v o lv in g  Loon Fund Commercial F i s h i n g  R e v o lv in g  Loan Fund F i s h e r i e s  Enhancement R e v o lv in g  Lob o  Fund G r o in  R ese rve  Loon Fund H i s t o r i c a l  D i s t r i c t  R e v o lv in g  Loan Fund Housing A s s i s t a n c e  Loon Fund Med. M a l p r a c t i c e  L i a b i l i t y  Loan Fund M in in g Loon FundPower Development R e v o lv in g  Loan Fund R e s i d e n t i a l  Energy C o n s e r v a t io n  Fund S c h o l a r s h i p  R e v o lv in g  Loan Fund Sm all  B u s in e s s  R e v o lv in g  Loan Fund Teacher S c h o l a r s h i p  Loan Fund Tourism R e v o lv in g  Loon Fund V e te r a n s  R e v o lv in g  Loan Fund Water R e so urces R e v o lv in g  Loan Fund

•DELINQUENT LOANS-• --LOANS IN DEFAULT--
Amount P e rc en t S Amount P e rcen t

S 1 3 ,8 8 5 ,1 1 3 14 .327 )1 5 8 9 ,9 8 7 ,6 3 5 2 .100%

3 2 ,1 1 5 ,5 6 1 12.022% 3 ,5 8 8 ,9 2 2 1.343%
6 ,7 7 8 ,7 8 7 7 .880% 2 ,8 8 8 ,4 6 4 3 .358%

0 0 .000% 0 0 .0 00%
0 0 000% 0 0 .0 00%

1 0 ,1 2 6 ,9 4 0 25 .189% 3 ,1 1 8 ,3 6 3 7 .757%

0 0 .000% 0 0 .000%
0 0 .000% 0 0 .000%

3 1 8 ,9 9 2 2 .085% 1 5 ,2 9 5 ,8 9 2 100 .000%
7 3 0 ,0 0 0 6 .3 86% 3 5 4 ,0 0 0 3 .0 97%
2 6 4 ,0 0 0 27 .889% 1 9 ,0 0 0 2 .007%
9 8 ,0 0 0 7 .824% 1 8 9 ,0 0 0 15 .090%

6 ,8 4 5 ,0 0 0 8 .914% 2 ,4 8 1 ,0 0 0 3 .231%
0 0 .000% 1 ,5 5 3 ,9 0 0 3 .059%
0 0 .000% 3 3 ,8 7 6 8 .584%
0 0 .000% 0 0 .000%

8 ,6 7 9 ,1 9 8 4 .6 36% 3 ,1 7 7 ,6 3 5 1.697%
0 0.000% 0 0.000%

3 ,0 3 7 ,0 0 0 22 .844% 3 ,9 0 3 ,0 0 0 29 .358%
0 0 .0 00% 0 0 .000%

3 6 8 ,0 0 0 10 .619% 6 6 ,0 0 0 1.904%
2 2 ,7 9 2 ,3 9 6 5 .968% 4 0 ,8 8 8 ,1 9 7 10 .707%
2 ,6 7 5 ,0 0 0 12 .611% 4 ,2 9 2 ,0 0 0 20 .234%

0 0 .000% 0 0 .000%
1 1 8 ,0 0 0 5 .839% 1 1 9 ,0 0 0 5 .8 89%

7 ,1 3 8 ,4 0 0 9 .3 07% 8 4 9 ,0 0 0 1.107%
0 0 .0 00% 0 0 .000%

r
co
i

»

1

1 . D e lin q u en cy  in c lu d e s  a l l  lo a n s  th a t  a re  more than  one day p a s t  due a t  th e  end o f  th e  q u a r t e r ;  
the e x c e p t io n s  a r e  th e  A g r ic u ltu re  R e v o lv in g  Loan Fund, AIDA and th e  S c h o lo rs h ip  Loan Fund.

2 .  Loons in  d e fa u l t  a r e  d e f in e d  as d e lin q u e n t  lo a n s  th a t  have been tu rn ed  o v e r t o  c oun se l f o r  
le g a l a c t io n .  S c h o lo rs h ip  lo a n s  a re  c o n s id e re d  to  be d e f a u l t  i f  m ore than  120 days p a s t  due .

3 .  Housing A ss is ta n c e  Loan Fund d a ta  in c lu d e s  a l l  N oncon form ing Housing Loans and lo o n s  from  the  R u ra l 
Owner-Occupied and R u ra l Non-Owner Occupied p rog ram s pu rch a sed  s in c e  th e  s t a r t  o f  FY 1 983 . 
M ortgages mode by the  two r u r a l  lo a n  program s b e fo re  J u ly  1 , 1982 a r e  in c lu d ed  in  AHFC d e lin q uen cy  
ond d e fa u l t  d a ta .
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Original sponsors: Swackhammer and Larson

IN THE HOUSE

CS FOR HOUSE BILL NO. 223 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to remedies for the collection of

debt involving permanent fund dividends and to the 

exemption for dividends; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS A3.23.065 is amended to read:

Sec. 43.23.065. EXEMPTION OF PERMANENT FUND DIVIDENDS. (a) 

Except as provided in (b) of this section, $ 100 [50 PERCENT] of the 

annual permanent fund dividend payable to an individual is exempt from 

levy, execution, garnishment, attachment, or any other remedy for the 

collection of debt. This exemption applies to an eligible indivi­

dual's permanent fund dividend both before and after payment is made 

to the individual. Notwithstanding other laws, no other exemption 

applies to a dividend. A creditor is not required to serve the in­

dividual with notice of levy under AS 09.38.085. A writ of execution 

may be served on the commissioner by a court by certified mail. The 

commissioner shall include the case name and number with a dividend 

delivered to the court in accordance with a writ of execution.

(b) An exemption Is not available under this section for perma­

nent fund dividends taken to satisfy

(1) child support obligations required by court order or 

decision of the child support enforcement agency under AS 47.23.140 - 

47.23.220;

(2) court ordered restitution under AS 12.55.045 -
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IN THE HOUSE BY DONLEY

HOUSE BILL NO,

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the exemption for permanent fund

dividends from remedies for the collection of debt."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS A3.23.065(a) is amended to read:

(a) One hundred dollars [EXCEPT AS PROVIDED IN (b) OF THIS 

SECTION, 50 PERCENT] of the annual permanent fund dividend payable to 

an individual is exempt from levy, execution, garnishment, attachment, 

or any other remedy for the collection of debt. This exemption 

applies to an eligible individual's permanent fund dividend both 

before and after payment is made to the individual.

* Sec. 2. Section 13, ch. 99, SLA 1985 is amended to read:

Sec. 13. AS A3.23.065 is amended by adding new subsections to

read:

(d) [(b)] The department shall require an individual to take 100 

percent of the permanent fund dividend in cash if the department 

receives a levy, execution, garnishment, attachment or other legal 

remedy for the collection of a past due debt [DESCRIBED IN (a)(1) OR

(2) OF THIS SECTION].

(e) [(c)] The courts of this state may, as a condition of any 

civil judgment or restitution order under AS 12.55.0A5 - 12.55.051 or

12.55.100, require the defendant to take the defendant's permanent 

fund dividend in cash.

* Sec. 3. AS A3.23.065(b) and (c) are repealed.
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Original sponsors: Swackhammer and Larson

IN THE HOUSE

CS FOR HOUSE BILL NO. 223 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: ''An Act relating to remedies for the collection of

debt involving permanent fund dividends and to the 

exemption for dividends; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS A3.23.065 is amended to read:

Sec. 43.23.065. EXEMPTION OF PERMANENT FUND DIVIDENDS. (a) 

Except as provided in (b) of this section, $ 100 [50 PERCENT] of the 

annual permanent fund dividend payable to an individual is exempt from 

levy, execution, garnishment, attachment, or any other remedy for the 

collection of debt. This exemption applies to an eligible indivi­

dual's permanent fund dividend both before and after payment is made 

to the individual. Notwithstanding other laws, no other exemption 

applies to a dividend. A creditor is not required to serve the in­

dividual with notice of levy under AS 09.38.085. A writ of execution 

may be served on the commissioner by a court by certified mail. The 

commissioner shall include the case name and number with a dividend 

delivered to the court in accordance with a writ of execution.

(b) An exemption is not available under this section for perma­

nent fund dividends taken to satisfy

(1) child support obligations required by court order or 

decision of the child support enforcement agency under AS 47.23.140 - 

47.23.220;

(2) court ordered restitution under AS 12.55.045 -

• -1- CSHB 223( )



12,55.051 or 12.55.100;

(3) a court ordered fine;

(4) a court ordered probation fee under AS 12.55.105; or

(5) [(A)] a debt owed by an eligible individual to an 

agency of the state, state court, or municipality unless the debt is 

contested and an appeal is pending, or the time limit for filing an 

appeal has not expired.

(c) A claim [CLAIMS] listed in (b) of this section or a volun­

tary assignment of a dividend in payment or partial payment of a debt

listed in (b) of this section has [HAVE] priority in the order listed

over other claims on a permanent fund dividend.

* Sec. 2. AS 43.23.065 is amended by adding new subsections to read:

(d) AS 09.38 does not apply to permanent fund dividends taken to 

satisfy debts under (b) of this section. Notwithstanding AS 09.35, 

execution on a claim listed under (b) of this section is accomplished 

by delivering a certified copy of the court order or judgment to the 

commissioner.

(e) Before payment of all or part of an individual's permanent 

fund dividend is made to a creditor under this section the commission­

er shall provide the individual with

(1) notification of the claim and amount claimed;

(2) a statement of the basis for the claim; and

(3) if applicable, identification of the case under which 

the claim has been made.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 223( ) -2-



5-086

Cook

3/13/87

I

r

IN THE HOUSE BY DONLEY

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the exemption for permanent fund

dividends from remedies for the collection of debt,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS A3.23.065(a) is amended to read:

(a) One hundred dollars [EXCEPT AS PROVIDED IN (b) OF THIS 

SECTION, 50 PERCENT] of the annual permanent fund dividend payable to 

an individual is exempt from levy, execution, garnishment, attachment, 

or any other remedy for the collection of debt. This exemption 

applies to an eligible individual's permanent fund dividend both 

before and after payment is made to the individual.

* Sec. 2. Section 13, ch. 99, SLA 1985 is amended to read:

Sec. 13. AS 43.23.065 is amended by adding new subsections to

read:

(d) [(b)] The department shall require an individual to take 100 

percent of the permanent fund dividend in cash if the department 

receives a levy, execution, garnishment, attachment or other legal 

remedy for the collection of a past due debt [DESCRIBED IN (a)(1) OR

(2) OF THIS SECTION].

(e) [(c)] The courts of this state may, as a condition of any

civil judgment or restitution order under AS 12.55.045 - 12.55.051 or

12.55.100, require the defendant to take the defendant's permanent 

fund dividend in cash.

* Sec. 3. AS 43.23.065(b) and (c) are repealed.
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STAFF COUNSEL

303 K Streel 
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(907) 264-8228

April 13, 1987

Representative Fran Ulmer
Chair, House State Affairs Committee
Alaska State Legislature
P. O. Box V
Juneau, Alaska 99811

Dear Representative Ulmer:

I am writing with regard to House Bill 223, which relates to permanent fund
dividends. The Alaska Court System takes no position on the various
substantive policy decisions involved in this measure. However, to the extent 
that this measure is intended to establish a procedure for taking permanent
fund dividends to satisfy court-ordered fines, the court system has an interest 
in making certain that the acopted procedures are workable. The following 
comments address procedural and fiscal concerns.

Section 1. This section permits an agency, including the court system, to claim 
a permanent fund dividend on behalf of an individual believed to be eligible to 
receive a dividend. It is the understanding of the court system that many
persons who are eligible to apply for dividends do not do so, particularly if 
they believe that the dividend will be attached to satisfy a child support
obligation, a restitution order, or a private creditor. This provision would 
make the permanent fund dividend available to the court system to satisfy a
fine even if a defendant has not applied for a dividend.

The court system takes no position on the desirability of this provision.
Questions have been raised about the constitutionality of requiring a person to 
receive taxable income. It would be helpful if the Legislature could resolve the 
constitutional issue so that agencies can use this procedure without fear of 
litigation.

Section 2. This section sets forth the procedure for agencies to use in apply­
ing for a permanent fund dividend. It reouires the Department of Revenue to 
provide an application form which an agency must fill out to support its belief 
that the individual is eligible to receive the dividend.



Again, the court system takes no position about the desirability of this 
provision. Questions have been raised by the Department of Law about the 
ability of an agen.y to determine the eligibility of another person. 
Additionally, there are timing concerns which are particularly relevant to action 
by the court. Since a defendant may be sentenced several months before the 
current dividend application period (April through June), the court will not 
have current residency information at the time when the Department of Revenue 
is accepting dividend applications.

As a procedural matter, this section will require the courts to gather informa­
tion about an individual's residency. This will probably occur at the time a 
defendant is sentenced (at arraignment, at a change of plea, or after trial). 
Additionally, court personnel will complete the application form, arrange for an 
appropriate signature, and forward the form to the Department of Revenue. It 
is estimated that this procedure will take approximately one hour.

Section 3 and Section 4. The court system takes no position on these two 
sections.

Section 5. This section clarifies confusion under existing law by providing that 
no exemption other than the one described in the first sentence of this statute 
is available to a person receiving a permanent fund dividend. Arguably, under 
the existing law, some debtors could also claim the liquid asset exemption 
described in AS 09.38.030(b).

Assuming the Department of Revenue automatically grants the 50% exemption 
provided by the first sentence, since no additional exemption is provided, this 
section further provides that the creditor (including the courts and other 
agencies as well as private creditors) need not serve the debtor with notice of 
exemption rights, thus significantly simplifying the execution procedures 
otherwise required by AS 09.38. The debtor will still receive notice, but it v/ill 
come from the Department of Revenue, as provided in Section 6 of the bill, 
rather than from the creditor.

Additionally, this section provides that a writ may be mailed by certified mail to 
the Department of Revenue rather than delivered by a process server. This 
provision benefits net only state agencies but also private parties who are 
seeking to levy on a permanent fund dividend, since mailing is n less expensive 
method of service. This may, however, mean more work for the courts, since 
Civil Rule 4(h) requires service by certified mail to be done by courts.

Finally, this section specifically includes court-ordered fines within the 
non-exempt category and gives the fines a priority behind child support pay­
ments and restitution.

Section 5 of the bill is critical to developing a workable procedure. If existing 
execution procedures must be used, the state agencies will be required to 
process a substantial amount of paperwork ana give the debtor an opportunity 
for a court hearing.. In the case of a court-ordered fine the defendant is 
already before the court so due process considerations are met.

Representative Fran Ulmer
April 13, 1987
Page 2
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Some minor changes in Section 5 would be helpful. The court system proposes 
that the second and third sentences underlined in paragraph (a) [on lines 16-18 
of page 31 be revised to provide: "When levying upon the non-exempt portion 
of a dividend, a creditor is not required to serve the individual with notice of 
levy under AS 09.38.080(c) and AS 09.38.085. A writ of execution may be 
served on the commissioner by certified mail under the rules of court for civil 
procedure." These additions would clarify the procedure and answer technical 
concerns raised by the Department of Law.

Section 6. This section permits the court system to send a certified copy of a 
court order or judgment to the Department of Revenue, rather than a wrii of 
execution. Originally, the court system proposed this procedure because it 
appeared to be the easiest for the court. After discussion with the Department 
of Revenue, it appears that a writ of execution would be much more helpful to 
the department because it would provide more information about the defendant. 
The court system therefore proposes deleting the second sentence of paragraph 
D, starting at line 10 on page 4.

Although the court would be using a writ of execution, procedures under 
existing law would be much less burdensome because the court would be able to 
either mail the writ or have it delivered by troopers, whichever appeared most 
expedient.

The court system's fiscal note is based primarily on work requirements 
attributable to this section. Based on information provided by the Anchorage 
trial court, it is assumed that fines are due in approximately 1/6 of criminal 
cases charged under state law (not including traffic infractions). The clerical 
work require to process a writ of execution will include physical review of the 
file, cross-checking against v rious monitoring lists maintained by the clerk's 
office including those for outstanding warrants, and bookkeeping. All of this 
work must be completed with a high level of accuracy, since execution on a
dividend for a defendant who has already paid the fine could result in costly
litigation. The supervisor of the criminal division of the Anchorage clerk's 
office estimates that approximately three hours will be required to issue a writ 
of execution and arrange for delivery to the Department of Revenue, as well as 
to account for the dividend when it is received. Substantial time will also be 
expended reviewing old files ,.o determine if a writ of execution should be
issued to obtain a current dividend.

Although additional clerical positions would be required to perform this 
function, at an ongoing cost of $1 12,400, the state wili break even on this
expenditure if an average of S52 is collected from the dividend for each 
outstanding fine. A review of court records indicates an average fine of $400 
so it appears the work required to issue a writ of execution will be offset by- 
revenue.



Representative Fran Ulmer
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In summary, although the court system takes no position on substantive issues 
raised by this legislation, and although efforts to create new procedures will 
result in additional clerical work, the court system supports development of 
workable procedures, and will be glad to work with the committee to this end.

Sincerely,

\  <
\ ‘\

Karla L. Forsythe 
Staff Counsel

KLFrbs

cc: Representative C. E. Swackhammer
Representative Dave Donley 
Representative Terry Martin
Arthur H. Snowden, II, Administrative Director 
Robert G. Fisher, Fiscal Officer 
Susan Miller, Manager, Special Projects
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April 2, 19S7

Mouse
The Hon. C. E. Swackhammer 
Alaska State 
P.O. 3ox V 
Juneau, AK 99811

y
STEVE COWFER, G O .

REPLY TO:□  1031 IV 4th A VENUE 
SUITE 200
ANCHORAGE. AIjASKA 99501 

PHONE: 1307) 276-3550□  1st NATIONAL CENTER 
ICO C U S H M A N  ST.
SUITE ■100
FAIRBANKS, ALASKA 59701 
PHONE: 1507) 452-1568U P.O. SOX K-STATE CAPITOL 
JUNEAU. A L ASKA 95311 
PHONE: 1907) 465-3600

Pe: House Bill 223, relating to
permanent fund dividends 
Our Tile Mo.: 663-37-0446

Dear Representative Swackhammer;

vou asked us to3y memor nium dated March 19, 193‘
review a proposed bill to perr.it agencies to apply for and
receive the permanent fund dividends cf individuals who owe debts 
to the agencies. Specifically, you asked us to comment on the 
tax consequences of the proposal and to make any other general 
comments regarding the draft. A later version of this proposed
bill was recently introduced as House Bill 223, and we "will
direct our comments to the version currently under consideration.

Federal Tax Implications

House Bill 223 x>/ould permit an "agency,” defined as anv 
state agency, state court, or municipality, to apply for and 
receive the permanent fund dividend of an individual who owes a 
debt to the agency. Assuming the procedure proposed to implement 
this process is workable (see discussion below), you have asked 
whether the agency's action will have federal income tax 
consequences to the individual. Although an absolute answer is 
impossible without either an Internal Revenue Service official 
ruling or a court decision, we beliivs a court would characterise 
thi ̂ transaction as a discharge of a taxpayer's debt, thereby 
constituting income to the taxpayer under 26 U.S.C. e> ol.

Me understand that you asked the same cuestion of the. 
Legislative Affairs Agency. By memorandum dated March 10, 1°37, 
Theresa L. Bannister stated that she could not, with :mv 
certainty, provide an answer to your question. On the one hand, 
the discharge of a taxpayer's debts is generally included in a 
taxpayer's gross income under do '.'.B.C. oi. On" the other hand, 
because the agency would claim the 'M ’idend on behalf of the 
taxpayer, who would never claim the dividend himself, the
transaction could be viewed , 1 a JWth.

7 PR Ma



The Hon. C. E. Swackhammer 
Alaska State House 
File No.: 663-87-0446

April 2, 1987
Page 2

taxpayer's debt by the agency. Thus the transaction might be 
excluded from income as a gift under 25 U.S.C. § 102.

We believe the better argument is that the discharge of 
a debt under these circumstances would constitute gross income. 
The bill permits agencies other than the state to apply for and 
receive an individual's dividend. In those cases where a 
municipality received an individual's dividend, an actual 
transfer of funds would rake place from, the dividend fund ("within 
the state general fund’' to tne municipality. This would clearly 
be a discharge of debt, rather than a write-off of debt. 
Although the question is arguably closer where the state is the 
debtor, the language of the bill implies an actual discharge of a 
debt by the state, rather than a gift. Finally, as noted by 
Tamara Brandt Cook, Director of the Legal Services Division, 
Legislative Affairs Agency, in a memorandum dated '.larch 22, 1987, 
were this to be interpreted as a gift, the transaction could 
violate article IX, section 6, of the Alaska Constitution. Given 
the generally aggressive posture of the Internal Revenue Service, 
which views any exemption claim with skepticism, we believe the 
IRS would treat any agency claim for a permanent fund dividend as 
taxable income to the individual.

Other Legal Issues

In addition to the tax issues, this bill raises other 
legal issues which deserve discussion. First, as outlined by Ms. 
Cook, this legislation would be subject to challenge under the 
due process requirements of the state and federal constitutions, 
because by exempting these transactions from the normal execution 
procedures in .AS 09.25, the bill does not provide for notice and 
prior hearing before the seizure of the individual's property. 
Balancing the interest of the individual in a prior hearing 
against the interest of the agency in efficient government 
operations, and taking into account the relatively slight chance 
of a permanent deprivation in the event of an agency mistake, we 
believe the legislation might withstand a due process challenge. 
However, the only thing we can say with any certainty is that a 
challenge would likely occur.

Second, although providing an exemption rrcm AS °9.35, 
the bill fails to mention applicable court rules. The Alaska 
Supreme Court has provided specific procedures for execution on 
judgments Lr. Civil Rule 69. Because this rule specifically 
provides that enforcement of a ] uelement he bv i writ of execution 
unless otherwise directed by the court, this rule would supercede 
the new legislation unless the bill is amended to specifically 
amend Civil Buie '->9. Of course, -he bill will then need to be


