ALASKA LEGISLATURE COMMITTEE FILES 1987-19888¢67 2
5023 HRES SB 459 - SB 472
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BILL ANALYSIS

DEPARTMENT

Fish & Game ===Commercial Fish. "= 58°7459 ZharoffF

HRIT, Aot Confidentiality of shellfish stock abundance surveys

DEPARTMENT POSJTTON

Neutral
A A
PREPARED BT o DATE
Al Didier 3/16/88 1T -/6 -V
SUMMARY
OTHER AGENCIES AFFECTED BY BILL CONSTTTI»fT GROUFWJ AFFECTED BY |
None Unknown
ORGANIZATIONAL SUPPORT FOR BILL ORQANUATWHAL Of ROBMOH TO 1
Unknown Unknown
FHCAL IMPACT: £ nNoNE O FISCAL NOTE ATTACHED

BACXGAOUNOUQJG6LATTYE INTENT

This bill would stake confidential until tha end of thei™&rrent
fishing season, all_infomation fro* shellfish abundance surveys
which show the abundance of shellfish by sampling location.

ANALYSIS OF BILL/PROGRAM EFFECTS

See Attached

AMCNOIfEHT8 W OSLO

(© Shellfish stock abundance survey iInformation that reveals
shellfish catch by sampling location is confidential and iIs not
subject to iInspection or copying under AS 09.25.110 - 09.25.120
until the close of the Tfishing season for which the survey was

conducted.
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Analysis of Bill/Program Effects

PRO: This bill may permit the department to open seasons 1in areas
which have small, localized shellfish populations. IT the
locations of these populations are publicized prior to the
fishing season, effort could be concentrated and the department
would be reluctant to allow a fishery. IT some fishermen ar* not
aware of these concentrations, effort may be more dispersed and a
short opening might be possible without the risk of overharvest.

CON: Assessment surveys are often used to set guideline harvest
levels prior -to a fishery. The public has always had the
opportunity to critique these surveys and confirm the validity of
the guidline harvest levels before the season. This process will
not be possible under the proposed legislation.

Shellfish populations are generally not highly mobile and
shellfish surveys often indicate the availability of recruitment
in future vyears. Since this information will only remain
confidential during the current season, a fisherman could refer
to the survey conducted the previous year to identify probable
shellfish concentrations. This may tend to dilute the possible
benefits cited above.






AMENDMENT
To CSSB 468 (Res)/Ernie Haugen Public Use Area
On Page 1, Line 25, after "Resources." insert:
The Department of Fish and Game is responsible for the
management of fisheries and wildlife resources within the
Ernie Haugen Public Use Area.
On Page 2, Line 1, delete:

"consult with"

And Insert:

obtain the concc."ince of
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Date referred: 3/28/88 FURTHER REFERRALS: Finance

DATE: ~ '0?7S ~
The Resources Committee has considered CSSB 468 (Res)

"An Act establishing the Ernie Haugen Public Use Area; and providing for an
effective date."

RECOMMENDS:

[ ] replace with [ 1 the same title

[ 1 attached amendment(s) [ 1 anew title
do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee

ADOPTS: [ 1] letter of intent

ATTACHES NEW FISCAL NOTE(S):

] fiscal impact [ 1 same as previous fiscal note
[ 1 =zero fiscal note published
[ 1 zero with analysis [ 1 same as previous zero fiscal

note published
SIGNING DO PASS: SIGNIJG OTHER RECOMMENDATIONS:

Chairman®s signature
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AMENDMENT
To CSSB 468 (RES)/Ernie Haugen Public Use Area

On Page 1, Line 25, after "Resources." 1insert:

The management of sport and subsistence fishing, hunting,
or trapping allowed under a regulation of the Board of Fisheries or the
Board of Game within the Ernie Haugen Public Use Area is the
responsibility of the Department of Fish and Game. Nothing 1in AS
41.23.150 - 180 prohibits the Department of Fish and Game from engaging
in rehabilitation, enhancement,, and development of fish and wildlife
habitat within an area described in AS 41.23.180.

On Page 2, Line 1, delete:

"consult with"

And Insert:

obtain the concurrence of
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November 8, 1985 100 CUSHMAN ST
SUITE 4C9
AIRBANKS. AL AS A 99701
PHO E: 1907) 452-1563
('Tﬁ’é’# A" AN ST
Honorable Esther Wunnicke PHONE: 1907) 465-3600
Commissioner JSS®*8
Department of Natural Resources
Pouch M
Juneau, Alaska 9981.1 nOt A 1534
Honorable Don W. Collinsworth
Commissioner
Department of Fish and Game
P.0. Bo:-; 3-2000
Juneau. Alaska 99811
R.e Game refuges, game
sanctuaries, and fish & game
critical habitat areas:

authorities

ment of Natural

cf the Depart—

Resources

and the Department of Fish

and Game
Our files:
366-122-84

Dear Commissioners Wunnicke and Collinsworth:

I. INTRODUCTION

Both the Department of Natural

the Department of Fish and Game ("ADF&G") have

regarding their respective authorities 1in game

sanctuaries, and fish and game critical habitat

tively referred to as "special areas™). Our analys

Resources

366-045-84 and

("DNR") and

asked questions

refuges, game

areas

r.
reveals that

(coliec-
X

is



Hon. Esther Wunnicke November 8, 1985
Commissioner, DMR Page 2
Hon. Don W. Collinsworth

Commissioner, ADF&C*

File 366-045-84 & 366-122-84

the two departments 1/ have complementary statutory authorities
in that each has separate, independent permitting authority, as
well as other responsibilities which are to be <carried cut 1in
conjunction with or after consultation with the ether department.
(The attached chart summarizes the authorities of DMR and ADF&C-
in special areas.) In addition, for activities Jlocated 1in or
affecting the coastal zone, both departments must implement their
authorities in a manner consistent with the Alaska Coastal

Management Program. This opinion fellows the following oucline:

i. Introduction page i
1. The statutory framework page 3
A. Special areas page 3
B. DMR general authorities page 6
C. DNR*"authorities specific
to special areas X page 13
D. ADF&G authorities 1in special area
E. Coastal zone consistency review
. Prior attorney general opinions
1v. Interaction between DMR and ADF&G

authorities

1/ As discussed later 1in this memorandum, ADF&G and the “Boards
of Fisheries and Game each have been delegated slightly different

authorities in special areas. Those will be outlined in detail,
but throughout this opinion, the combined authorities will be
generally referred to as belonging to ADF&G. In addition, the

Commissioner of ADF&G will be referred to as "ADF&G."
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A. Consultation requirements pate 23

B. Mature of separate, complementary
authorities * pare 30

C. Separate, complementary authorities

in sanccuaries " pass 31
D. Separate, complementary authorities
in refuges and critical habitat areas page 32
E. Water appropriation and use page 37
F. Prohibition on cransfer of state
land out of refuses -a~= ,0
G. Summary and examples oa“e 12
V. Specific questionsfrom DMR and ADF&G page 15
VI. Conclusion case 52
Chart summarizing DNR/ADF&G authorities
in special areas attached

Il1. THE STATUTORY FRAMEWORK

There are several different sets of statutory pro-
;i;ions rélevant ég }his mglter, ];nd they will be discussed by
category: those setting up the special areas, those setting out
DNR*s general authorities, those setting out DMR"s authorities
specific to special areas, those setcing out ADF&G"s authorities
in special areas, and those describing the coastal zone consis—
tency review procedure.

A. Special areas

In AS 16.20, the legislature created three categories

of special geographic areas which are the main subject of the

related questions posed by DMR and ADF&G: game refuges, game
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sanctuaries, and fish ar.d game critical habitat areas. Each has
similar purposes, but the statutory provisions establishing each
vary somewhat.

The purpose of state game refuges 2/ is to "protect
and preserve the natural habitat and game population[s] 1in
certain designated areas of the state.""™ AS i0.2C.02Q. 3/

Twogame sanctuaries have been established, the Walrus
Islands state game sanctuary ar.d the McNeil River state game
sanctuary, both consisting of the land described 1in the statute
and adjacent state waters. AS 16.20.110 and AS 16.20.160. 4/

The purpose of thesanctuaries 1is "to protect” the game found

2/ The state game refuges include 17 units which had been 1in the

national wildlife refuge system at the time Alaska achieved
Stacehood, and the wide and submerged land adjacent to two of the
units. AS 16.20.030(a)- Seven other units are also encompassed,
comprised of the state-cwned iar.d and adjacent water in the
Totter Point state game refuge, AS 16.20.030(b), the Goose Bay
state game refuge, AS 16.20.030(c), the Palmer Hay Flats state
game refuge, AS 16.20.032, the Mendenhall Wetlands state game
refuge, AS 16.20.034, the Susitna Flats state game refuge,
AS 16.20,036, the TradingBay state game refuge, AS 16.20.033,

and Creamer®"s Field migratory waterfowl refuge, AS 16.20.039.

3/ The legislature established additional Purposes for three of

the refuges: to protect specific fish and wildlife populations
and habicats , and also to protect public uses, including viewing,
photography, and recreation in a high quality environment.

AS 16.20.036(b) (Susitna Flats), AS 16.20.033(b) (Trading Bay),
and AS 16.20.039(c) (Creamer®s Field).

4/ We are informed that the land described in the two
sanctuaries 1is all state owned.
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therein, and their "vital habitat ... so that these resources may
be preserved tor scientific, esthetic and educational purposes.”
AS 16.20.100; sec. 1, ch. 108, SI.A 1967.

The purpose of fish and game critical habitat areas 1is
"to protect and preserve habitat areas especially crucial to the
perpetuation or fisn and wildlife,/and to restrict all ether uses
net compatible with that primary purpose.” AS 16.20.220. 5/}

Although the stated purposes for the special areas
specify protection me preservation of fish, and wildlife 6/ and

their habitat, the Jlegislature clearly did ncc intend them, to

remain untouched and unused. For game Yefuces , a number of
approved uses are specifically listed in the statutes. 7/
within game sanctuaries, oil and mineral exploration and

5/ Twelve fish and game critical habitat areas are established
in AS 1is.20.230: Pert Mailer, Port Keiuen, Cancer P.iver, Egegik,
Pilot Point, Kalgin Island, Fox River Flats, Chilkat River
Kachemak Bay, Clam Gulch, Copper River Delci, and Anchor River

and Fritz Creek. Except for the most recently designated fish
and game <critical habitat area, all land, 1including privately
owned land, within the described areas is included. Anchor

River/Fritz Creek critical habitat area 1is the exception and
contains only the state land and water within the described area.
AS 16.20.230(12).

6/ The terms "game" (used in reference to refuges, AS 16.20.020,
and sanctuaries, AS 16.20.100) and "wildlife" (fused in reference
to critical habitat areas, AS 16.20.220) appear to mean the same

thing. The definition of "game™ in AS 16.05.940(14) 1is very
broad, encompassing virtually "any species of bird, reptile, and
mammal... +found or introduced 1in the state."”

]/ For example, in the Mendenhall Wetlands state game refuge,
(Foocnoce continued)
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developnenc ere authorized, subject tc certain requirements end
limitations which will be discussed later. AS 16.20.130, AS
i6.20.140, and AS 16.20.170. Withir. the most recently
established fish and game <critical habitat area, Anchor River/
Fritz Creek, the use and appropriation of water vriches for a
municipal and community water source are specifically protected,
and me possibility c¢f constructing a dam and reservoir is
specifically reserved. AS 16.20.230(b).

In summary, the Jlegislature created the special areas
to protect fish and game and their habitat, cue not to exclude
all otheI uses of the areas.

3. Dh*R general authorities

The Alaska Land Act, AS 33.05, grants to DHR a number

of resoonsiblicies and authorities over land in the state. The

(Footnote continued)

hunting and recreational activities are "expressly permitted,”™ 1if
consistent wich a plan adopted by ADF&G, and authorized by the
Board of Game. AS 16.20.034(e) and (f). Gravel extraction 1is
also allowed, subject to the ADF&G plan. AS 16.20.034(h).
Acquisition by the City and Eorough of Juneau of refuge land for
expansion of the municipal airport, establishment of additional
transportation corridors, and establishment of publicly owned and
operated docking facilities, 1is provided for. AS 16.20.034(i).
In the Susitna Flats state game refuge, entry for exploration and
development of oil and gas resources 1is permitted if compatible
with protection and public uses of fish and wildlife habitat and
populations. AS 16.20.036(b) and (c). Similar provisions apply
to the Trading Bay state game refuge. AS 16.20.033(b) and (c).
In the Creamer®"s Field migratory waterfowl refuge, recreational
and agricul_tural activities are expressly permitted if consistent
with ADF&G"s plan to promote the protection and enhancement of
habitat for migratcrv Dbirds and opportunities for viewing.
AS 16.20.039(c) and <dj.
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The Alaska Land Act, AS 38.05, JPrants to DMR a number
of responsibilities and authorities over 1land in the state. The
authority of the commissioner of DMR includes the power to
establish p?"ocedures and adopt necessary regulations, enter 1into
agreements, review orders or actions ofthe division of landand
water management (originally the "division of lands"), and
exercise otner powers and do ocher acts necessary under the
Alaska Land Act. AS 33.05.020. Under AS 3S.C5.005, the commis—
sioner of DNR controls and supervises the division of land and
water management, which has, under AS 33.05.035, a number of

mandatory and discretionary duties S/ regarding the overall

8/ The mandatory duties are ¢ bribed 1in AS 33.05.035 (a) and
include 9che responsibility to:

s ; (2) manage,, inspect and control state land and
improvements on it belonging to the stace and un—
der the jurisdiction of the division;

(4) prescribe application procedures and practi —
ces for the sale, lease or ocher disposition of
available land, resources, property, or \interest

in them;
(6) ... 1issue deeds, leases or ocher conveyances
disposing of available land, vresources, property

or any 1interests in them;

(7) have jurisdiction over state land, except
(Footnote continued)
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management, retention, and disposal of state land. In addition,

the Alaska Land Act contains other specific provisions relating

(Footnote continued)

chat land acquired by the Alaska World War 11 Vet —
erans Eoarc and the Agricultural Loan Board or
ether departments or agencies succeeding co their
respective functions through the foreclosure or
default:; rn clis sue tiuu ressar:2ss c"le
powers and, with the approval of the commissioner,
shall perform the duties necessary to protect the
state"s rights and interests 1in state lands, in—
cluding the taking of ail necessary action to pro—
tect and inforue the state®s ccntractural or other
property rights;

(9) maintain such records as the commissioner
considers necessary. ..

- - % A t )

(12) be the certifying agent of the state to se—
lect, accept and secure by whatever action is nec—
essary in the name of the state, by deed, sale,
gift, device, judgment, operation of law, or other
means any “land, of whatever nature or 1interest,
available to the state; and be the certifying
agent of the state, to select, accept or secure by
whatever action 1is necessary in the name of the
state any land, or title or interest to land
available, granted, or subject to being trans-—
ferred to the state for any purpose

The discretionary duties include granting preference
rights-for lease or purchase of state land in certain circum—
stances, selling and disposing of land by Jlottery 1in certain
circumstances, and quit-claiming land to the federal government
if it was erroneously conveyed from the federal governmen to the
state. AS 38.05.035(b).
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ro DiJR"s ducies and authorities. 9/
The Water Use Acc, AS46.15, francs co DMR. che authori-

cy co determine ar.c adjudicace righcs in scacewaters, and 1in 1ics

appropriation and discribucion. AS 46.15.010. This vresponsibil
ity is acccmpar.ied by a mandate co adopt necessary procedural and
substantive regulations, caking into account the scaturory
responsibilities of ADF&G and the Department of Environmental
Conservation. AS 46.15.020. The statutes sec cut a number of
guidelines which direct how DMR handles water appropriation. 10/
Thus, che Water Use Act and che Alaska Land Act grant
DMR many authorities over scace water and land. 11/ These

authorities must be exercised iIn a manner consistent with the

£/ . For-example, ..sale.: of -land 1is. covered <eby- AS SS-.-00-.-"945 --

AS 38.05.069. Leasing of lands other than for extraction of
natural resources 1is governed by AS 3S.05.070 -- AS 35.05.105,
disposal of timber and materials by AS 35S.05.110 -- AS 38.05.120,
leasing of mineral ,lands by AS 33.05.135 -- AS 38.05.184, and
mining righcs by AS 3"8.05.135 -- AS 38.05.275.

10/ For example, the determination of priority 1is generally
governed by AS 46.15.050, existing rights by AS 46.15.060 and
AS 46.15.065, criteria for pernmic issuance by AS 46.15.080,
preferred uses by AS 46.15.090and AS 46.15.150, and transfers of
appropriations by AS 46.15.160and AS 46.15.170.

11/ The Department of Transportation and Public Facilities and
cae Board of Regents of the University of Alaska are specifically
excepted from che provisions of the Alaska Land Acc and can
acquire, use, lease, dispose of, or exchange real property
independently from DMR, to the extent permitted by their own
enabling legislation. AS 38.05.030.
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scace conscicucion and wich che guidelines sec ouc in L
scacuces. For example, AS 33.05.235 nandaces <chac disposal and
use cf scace Uland shall conform cc che scace ccr.scicucion and

"che principles of r.ulciple purpose use ccr.siscenc wich che

public 1inceresc.” Al chough "rr.ulciple purpose <c.se" 1is not de—
fined, "multiple use™ 1is defined in AS 2S.C&.7?10(M as

che managemenc of rcace land and 1ica various re—
source values sc chac 1ic 1is uced 1in che combina-
cico chac "-.ill base mesc <che rreser.c and due .ire
needs of che people of Alaska, making <che nose
judicious use cf che land for some or all of chese
resources or vrelaced services over areas large
enough co provide sufficient lacicude for

periodic adiuscmer.cs in use co conform co changing
needs and cendicions; ic 1includes

(A) che use of some 1land for 1loss chan all of
che resources, and

(B) a ccmbinacion of balanced and diverse re—
source uses chac cakes inco accounc che shorc-cern
and long-cerm needs of presenc and fucure genera-

- cions for..- renewable and* .nonrenewable -resources-,
Including, buc noc 1liniced co, recreation, range,
cimbet, minerals, wacershed, wildlife and fish,

and nacural scenic, sciencific, and hiscoric val —
ues eeeft 11

The requiremer.c chac disposal and use of scace land
Cake inco acccunc che presenc and fucure needs for nacural
resources is consiscer.c wich arcicle VIIl, seccions 1 and 2, of
cheAlaska Conscicucion, which declare chac che scacels policy 1is
co encourage secciemenc of land and developmenc of resources bv
"making chem available for maximum use consiscenc wich che public

inceresc,” and chac che legislacure shall provide for che
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ucilizacici, development anc conservation of scare land "for rhe
maximum oenerit™ cf Alaskans. These secricr.s are augmented by
icicle VIII, section 4, which directs chat fish and wildlife be
"utilized, developed, and maintained on che sustained yield
principle, subject to preferences among beneficial uses."”

There are other relevant previsions of the state
constitution that affect the exercise of DHR's (and ADF&G"s)
authority. For example, article VIII, section 7, provides that
che legislature may reserve from the public domain "areas cf
natural beauty or cf historic, cultural, recreational, or scien-—
tific value™ for che “use, enjoyment, and welfare of the people.”
Another example 1is article VIIlI, section 13, which mandates that,

except for the public water supply, an appropriation of water
shall be ... subject ... to the general reservation of fish and
-wi - Idlife> i i-

I.i setting out DMR"s authorities, the Jlegislature has
recognized Alaska®s .unique constitutional mandates regarding fish
and wildlife and their habitat. For example, in AS 35.04.005(b),
the legislature directs that, in making state land available for
private use, adverse effects on significant resources, 1including
wildlife and fishery resources, must be minimized. Further, in
AS 38.04.015 the legislature lists protection of “"critical

wildlife habitat and areas of special scenic, recreacional,

scientific, or other environmental concern” as one of the five
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primary pub_ic interests m renaming areas or state Br. "
public ownership. In carrying cut its responsibility to classify
state late, DMR. has recognized this concern and has established
"wildiite habitat land ™ as one of the classification categories.
Described in 11 AAC 55.230, wildlife habitat land 1is lard primar-

iiy valuable for fish ana wildlife production nr a unicua or
rare assemblage™ of cr.e or more spee‘es. h*ith regard co water,
DiiR must always consider the effect or. fish ar.d game resources 1in
making its public interest determination as a component of
reviewing water appropriation permit applications. AS 46.15.CSC
) (3)- This 1is consistent with article VIII, section 13, end 1is
in addition to the ability of DiiR, after adjudicating a requesc
from ADF&G, to reserve a specified 1instream flow or level of
water under AS 46.15.145 for protection of fish and wildlife
.habitat, migration* and .propagation, which in adjudicating later
claims 1is r”eatad by DiiR as a prior appropriation under AS 46.15-
.080(a)(1). f. .t
Thus, DMR has broad auchority overalmost all scam-

owned Uland, including che authority co acquire, hold, and trans—
fer. These authorities are to be exercised not 1in a vacuum, but
under constitutional and statutory directives co promote various
policies. For example, as discussed above, (1) all nacural

resources, including land, wildlife and fisheries, shall be

available for che maximum use consistent with che public
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interest, (2) natural resources shall be utilized fcr the maximum
benefit of che people cf the state, (3) the value of fish and
wildlife shall be recognised and maintained, and (4) adverse
ettecr.s upon them shall be minimized. DNR must balance corset—
ing interests and policies and, 1in disposing of any 1interest in
land, 1is required to determine 1if the disposal 1is in the best
inceresc cf che state. AS 33.05.035(e).

C. L*NR authorities specific to srezial areas

Apart from DMR"s general authorities and responsibil—

ties wich regard to state-owned_land®, a number of specific pre—

visions in AS 16.20 address DMR"s authority in special areas.

DNR. rr.ay adept zoning regulations for private land con—
tained within <che Potter Point, Goose Bay, Palmer Hay Flats,
Susitna Flacs, and Trading Bay game refuges. AS 16.20.030(b) and
,(d) AS 16.20.032(d), AS 16..20.036 (e), and AS 16.20.038 (e). Ac —
cess corridors to and from private property within the Goose Bay,
Susitna Flats, and Trading Bay game refuges are to be established
through agreement between DNR., ADF&G, and the private property
owners involved. AS 16.20.030(e), AS 16.20.036(f), and A.S 16.-
20.038(f). In che Mendenhall Wetlands game refuge, management of
the surface and subsurface estate is explicitly delegated co DNR,
although any DNR actions which affect the habicac must conform co
a plan adopted by ADF&G. AS 16.20.034 (9)- DNR and ADF&G are

both required co assist che City and Borough of Juneau in filling
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bodies of water adjacent co the Juneau municipal airport runway
to eliminate sices attractive to waterfowl which could create
hazards co aircrart. AS 16.20.034(h). Any deed, <confact of
sale, lease, or other instrument evidencing disposition b7 JMR cf
lane in the Mendenhall Wetlands game refuge must include a condi —
tion that the Jland 1is restricted zor three specified purposes
(airport expansion, transportation corridors. ar.d docking facil—
ities). AS 16 .20. 034(i). Finally, DNR and AOF&G are co ~cir.tlv
evaluate any offer of proof by the City ar.d Ecrough of Juneau
chac chere 1is a superior public need for use of land within the
Mendenhall Wetlands game refuge, ocher than as refuge land. AS
16.20.034(1).

With regard to the two state game sanctuaries, there
are also explicit references to DMR authority. DMR may not sell
.sanctuary land, anji may~lease 1ic only as mineral land pursuant to
DMR. regulations. ASS 16.20.140 and AS 16.20.170. DMR and _ADF&G
are authorized to jointly determine, Jlimitations additional to
state or federal laws and regulations on oil and mineral ex—
ploration and development 1in che sanctuaries, to assure compat—
ible multiple land use practices. AS 15. "*"). 130 and AS 16.20.170.

There 1is one direct reference <co DMR. in che statutes
governing critical habitat areas. In the recently established
Anchor River/Fritz Creek critical habitat area, ADF&G 1is co

develop, in consultation wich DMR, a plan for <che area to be
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submitted to the legislature.

Thus, 1in addition co its general powers, DNR 1is specif—
ically mentioned 1in the statutes governing special areas. Some
of those pecific references assign particular tasks, seme grant
discretionary authority, and others limit <che general aur.hor-
xties,

D. ADF&G authorities in special areas

Xn the soecial areas, the lesislatum has 1in AS 16.20
given certain authorities to ADF&G and the Boards of Fisheries
and Game ("boards"). The authorities for each type of special

area are sat out somewhat differently.

In game refuges, the Board of Game 1is to adopt reg-—

ulations governing the taking of game for "conservation and
protection purposes.”™ AS 16.20.040. On the other hand. ADF&G is
delegated a different kind of authority. - .AS 16 ,.20. 05-O-provides :

Where the use, Ulease or disposal of real property

in state game refuges created by AS 16.20.010 --

16.20.0S0 1is under the control or jJurisdiction of

the state, whether through federal permit or state

ownership, the vresponsible state department or

agency shall notify the commissioner of fish and

game before 1initiating any use, lease or disposal

of real property. The commissioner shall acknowl —
edge receipt of notice by return mail.

The purpose of this notice 1is clarified by AS 16.20.060, which
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grants authority 12/ to ADF&G to ensure protection of fish ar.d

game

If the commissioner so determines, the commission—
er shall, in the letter of ackr.cwlodgment, require

the person or governmental agency to submit full

plans for the anticipated use, full plans ar.d
specifications of proposed construction work, com-—
plete plans and specifications for the proper pro—
tection of fish and game, and che approximate det2
when che <construction work 1is c¢cc commence, and

shall require che person or governmental agency co
obtain the written approval of che commissioner as

co the sufficiency of the plans or specifications

before construction 1is commenced. The commission—
er shall abide by <che principle which recognizes

preferences among beneficial uses as mere particu—
larly sec forth in art. VIIlI of the state consti—
tution .

As discussed in detail in steel; IV below, nhis
proves ion any acciv:Ley on
fish or wi.ldli fe

race from and in

12/ In addition to che provisions of AS 16.20.050 and
AS 16.20.060, which apply co all the refuges, 1in at least two of
the refuges ADF&G 1is mandated to develop a plan to further che

purposes of che refuges. The plan is to be wused to determine
whether certain activities are consistent wich those purposes.
AS 16.20.034(9) (Mendenhall Wetlands) and AS 16.20.039(c)

(Creamer®s Field).

13/ In this opinion, terms like "may affect”™ will be used to
refer co ADF&G"s authority co require plans, which 1is criggered
by a determination of possible effects on fish, game, or habitat
Permit restrictions or denials by ADF&G must be based on faces
supporting a conclusion that there is a reasonably likely
connection between an activity and probable adverse effects on
fish, game, or habitat.
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addition to aay review and approval responsibilities held by PH?..
The authorities 1in critical habicac areas are sinilar
to these in refuges. Under AS 15.20.240, <che boards are to adept
regulations governing taking cf fish and game for "conservation
and protection purposes.™ As for refuges, ADF&G 1is tc racei.ve
notice of any anticipated use, lease, c¢r other disposal cf
land; 14/ but wunlike 1in refuges, lar.c in private r,-mership 1is
included in critical habitat areas, ar.d .nvo-vir.c
orivate lane as weil as state land must be crcusht to cne atten—
tion of A_DF&G. Further, wnile 1in refuges ADF&G determines Ii;
additional infcrmation should be submitted, 1in critical habi:

areas the boards have chat authority. 15/

14/ Under AS 16.20.250:

Before the use, lease or other disposal of land

under private ownership or scace jurisdiction and

control, within state fish and game critical habi —
tat areas created under this chapter, the person

or responsible scace department or agency shall

notify che commissioner of fish and game. The

commissioner shall acknowledge vreceipt of notice

by return mail.

15/ AS 16.20.260 provides:

(a) When a board determines that the following
information 1is vrequired, it shall instruct che
commissioner, in che letter of acknowledgment, to
require che person or governmental agency co sub—
mit :

(Foocnoce continued)

T
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lie DvO scacucory orocecures for notice and submitaion
cf addicicnal Dlans and speciricacions ror game refuses ar.d for
critical habitat areas are similar co che structure established

ror ADF&G ™ review of projects in anacrcrr.ous fish streams. 16/

(Footnote continued)
(¢D) full plans for the anticipated use;

(2) full plans and specificacicr.s of proposed
construction work;

3) complete plans and specifications for the
proper protection of fish ar.d game; ar.d

(4) the approximate date when the construc—
tion or work is co ccrnenca.

(b) The beard shall require the person or
governmental agency co obtain the written approval
cf che commissioner as co che sufficiency of che
plans or specifications before construction is
commenced .

.,167 ..AS 16.05.S70 provides: )

() The commissioner shall, in accordance with
the Administrative Procedure Act (AS 44.62),
specify che various rivers, Jlakes and screams or
pares of chem chac are important for che spawning,
rearing or migracion of anadromous fish.

(b) If a person or governmental agency desires
co construct a hydraulic projecc, or use, diverc,
obscrucc, pollute, or change che nacural flow or
bed of a specified river, lake, or scream, or co
use wheeled, cracked, or excavacing equipment or
log-dragging equipmenc in che bed of a specified
river, lake, or scream, che person or governmental
agency shall nocify che commissioner of cliis
intencion before che beginning of che conscruccion
or use.

(Footnoce continued)
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Under AS 1c¢.05.870, a person desiring co u.-.e an anadrcmcvs
scream in cercain specified ways muse nccify ADc&G,
require acdicicnal infornacicn. The clans and specificacions
chen evaluaced <co derermine whecher chcy are sufficier.c
proper proceccion of fish and ganme. Jusc as in arc
(Fcocnoce concinued)
(c) The commissioner sh. acknowledge reeeivir&
che nocice by recurn fi: class mail.
commissioner™ cerermines chac che follow j,_g
informacicn is requ:r , che leccer
ackuowlediernenc shall i uire che cerson
(1) full plans and specificacions
proposed conscruccion or work;
(2) ccmplece plans and specificacions
proper proceccion cf fish and game 1in conneccion
wich che <conscruccion or work, or 1in conneccion
.with che_use;_and . - -
3) che approximace dace che conscruccion,
work, or use will begin.
»» 1. t i
(d) The commissioner shall approve che proposed

conscruccion, work, or use 1in wricir.g unless
commissioner finds <che plans and specificacions
insufficienc for che proper proceccion of fish and
game . Upon a finding r.hac che plans and specifi-
cacions are insufficienc for che proper proceccion
of fish and game, <che commissioner shall
submicced
che plans and specificacions of <chac finding
firsc <class mail. The person or governmencal
agency may, wichin 90 days or receiving
nocice, iniciace a hearing under AS 44.62.370.

che person or governmencal agency which

The hearing is subjecc co AS 44.62.330
62.630.
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critical habitat areas, written approval is required before ™"he
activity can commence.

In refuges and cricical habitat areas, as v:ell as for
anadromous screams, ADF&G"s conditioning or denial of a permit is
limited co che probability o: acrerse 1impacts on fish, game or
habitat. In ccncrasc, DMR r.usc balance effaces on fish, game, cr
habitat as one of nanv, sometimes ccrpecir.g, fcccors in deciding
under AS 30.05.025(e) whether a Jland disposal base serves che
scare"s ir.cerescs, a policy decision subject <co very limited
judicial review. Kar.r.ond v. Mcrch Sloco Doroush, 645 F.2d 750,
753 - 759 (Alaska 1932).

For sanctuaries, che scacucory framswork is cuice
different. The legislature in AS 15.20.120 delegated <co the
boards che broader authority to adopt regulations for sanctuaries
governing . - - -— . - .

entry, development, <construction, hunting, fish-—

ing, and all other uses or activities not 1in con—

flict with, AS 16.20.130 and 16.20.140 for the pur—

pose of preserving the natural habitat and the

fish and the game of the Walrus Islands State Game

Sanctuary.

This also applies to <che other sanctuary, at McMeil River.
AS 16.20. 170. Land 1in neither sanctuary may be sold, and under
AS 16.20.140 may be leased only as mineral land, as authorised in

DIIR regulations. Oil and mineral exploracion and development are

subject to state and federal laws and regulations and additional
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limitations jointly determined by ADF&G end DNR. 17/ (In
developing additional limitations, ADF&G is governed by its
scatutory charge wich regard <co fish, game, or their habitat,
while DNR again operates under che oest-inceresc-of-che-state
standard in AS 33.05.035(e).)

E. Coastal r.cne consistency review

Any exercise of authority by a state agency in. che
state"s coastal acre 18/ must be consistent with <che Alaska
Coastal management Program. AS A6.40.090(a), 45.40.100 (a)- For
activities occurring 1in the state"s coastal none for which two or
more state permits (or a federal permit or authorisation) are
required, a process is in place for coordinatingpermit

applications between or among the relevant scace agencies and

./\ * S* )*

17/ AS 16.20.130 provides:

Oil and mineral exploration and development 1is
permitted pn the Walrus Islands State Game Sanctu—
ary 1in accordance wich state or federal laws and
regulations, subject to che limitations of AS 16-
.20.140 and co additional Ilimitations jointly de—
termined by che commissioner of nacural resources
and the comrnissioner of fish and game to assure
compatible multiple land use practices.

18/ Pursuant to 6 AAC 85.040, the boundaries of che coascal zone
are initially based on biophysical Boundaries of Alaska®"s Coastal
Zone, 1incorporated by rererence and described 1in che reguiacicn?
including che zones of direct interaction and direct 1influence,
and may be modified consiscenc wich specified guidelines by each
coastal resource district in an approved districc plan.
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rendering an overall decerminacior., afcer which che scace permits
are eicher all 1issued (wich aporooriace conditions"* or denied bv
che resoeccive scace asancies. 6 AAC 50. This grocedure ap-
plies, chen, cc any accivicy in. che coascal cone over which boch
DMR and ADF&C have perrniccinc auchoric?.

The Alaska Coascal Management Program ("ACM?") is, 1in
efcecc, pursuant co AS -46.40,010 - AS 4(5.40.210 and che federal
Coascal Zone Management Acc, 16 USC 5 1431 c¢: sec., cr.d governs
accivicies or uses locaced 1in or possibly afreccing che coascal

»

cone. The objeccives of che ACMP include ensuring '"che use.

management, restoration and en.hancerr.enc cf che overall quality cf

che coascal envircnmenc,” "che orderly, balanced uciiiracion ana
proceccion of che resources of che coascal area consiscenc wich

sound conservation and sustained yield principles,”™ and "che full

.,and fair .evaluacion of all .demands- on che Jland and wacer 1in che

coascal area." AS 46.40.020(1), (3), and (o).

The ACHP Qpnsists of standards <concained 1in 6 AAC 80
and che aiscricc <coascal plans formulaced and approved wunder
AS 46.40 and 6 AAC 85, and covering subjeccs such as coascal
development, recreacion, habicacs, and air, land, and wacer
quality. Permics may noc be 1issued for accivicies 1in or affect—
ing che coascal cone chac are inconsiscenc wich che ACMP.

AS 46.40.200, 6 AAC 80.010.
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Interagency review of accivicies under che ACM? occurs
in che ccncaxc of ar. entire project, which may require several
separace permits. The Office of Management and Budget ("OMB"™) 1is
responsible for rendering a conclusive consistency determination
for projects requiring cwo cr more permits, leases, or authoriza-—
tions. AS 44.15.145(Ca)(11), 6 AAC 50.C26G.

The procedures controlling this coordination are set
out in 6 AAC 50 and are designed to facilitate incer-arer.ev
communication anc consensus, with provisions for elevating
consideration of a project from che regional <co che directors”
level, ar.d on to che commissioners®™ level, if necessary. 6 AAC
50.070. ClIB is closely 1involved in the review and discussions,
and 1is ultimately resocr.sible for rendering a final consistency
decision. 6 AAC 50.070 and o AAC 50.120. 19/ Within five days
after that determination,- the -agencies must -issue =relevant
permits (except leases) , which must <contain any conditions
required by the qons.istency determination. 6 AAC 50.130.

ADF&G and the boards in combination have been given

specific authorities in special areas, che significance ar.d scope

19/ If only permits from a single state agency, and no federal
permits-, are required, <chac agency takes <che place of OMB 1in
coordinating state review and rendering a final consistency
determination. 6 AAC 50.030, 6 AAC 50.120. In chat role, the
agency is charged by 6 AAC 50.070 with encouraging and
facilitating discussion among che state resource agencies., listed
in 6 AAC 50.190 as including <che Department of Environmental
Conservation as well as DNR and ADF&G.
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of which arc discussed in more detail 1in sections 11I, 1V, and V
below. Where special areas are in the coastal acne, che ACM? and
che consistency review procedures would apply co the exercise cf
these authorities, and provide a mechanism for inter-departmental
coordination.

. PRIOR ATTORNEY GENERAL OPINIONS

Over che last 10 years, this office has analyzed and
commented upon DNR and ADF".G responsibilities within sserial
areas in several informal and one formal opinion. A review of
chose opinions provides a background to che present analysis.

In 1976, Assistant .Attorney General Peter Frcehlich
discussed che legal requirements necessary for ADF&G to grant or
deny approval cf a proposed use on astate game refuge. 1976
Inf. Gp. Att"y Gen. (Oct 25; J-66-045-77). The memorandum con—
cluded that, .under. .phe_jifacts addressedADF&G had -acted-legally
in disapproving plans for a proposed transmission line across the
Palmer Hay Flats fsta,ce game refuge.

In 1979, Assistant Attorney General Thomas Meacham
evaluated a preference right within che Kalgin Island critical
habitat area that was granted by DNR without notification to and
approval by ADF&G. 1979 Inf. Op. Acc'y Gen. (Dec 27; A-66-254-
80). The opinion concludes that the grant of the preference

right could not be considered <complete wuntil ADF&G had been
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notified under AS 16.20,250. 20/

In 193G, Assistant Attorney General Thomas Meachan
evaluated whether a land exchange between DMR and private land
holders which resulted 1in state-owned land within the Forcer
Harsh state game vrefuge entering private ownership was 1invalid
because ADF&G had not been not* died under AS 16.20.050. 19F9
int. Co. Att"y Gen. (Oct 9; A.-06-022-31), The memorandum notes

that apparently DMR was not aware at the ri~e of the entrance

that che Jlands were "under the jJurisdicticr.” of ADFOG and thus
cor.pleced che exchange without giving che required notice. The
mistake was not discovered until nearly two years later. The

opinion concludes that the private party held the status cf a
bona fide purchaser, and chat equity would not allow the exchange
to be overturned because of a jJurisdictional mistake made by a

.state agency which*was in no way .the fault of the private party.

20/ The opinion also notes in passing that the possible require—
ment for submission and approval of plans under AS 16.20.260 be —
fore construction is commenced would not bar che preference right
and che conveyance. That observation may not be correct in all
cases, since the requirement of notice co ADF&G 1in AS 16.20.250
would provide che opportunity for comment by ADF&G co DiiR. Such
scacucorily mandated opportunities are not to be considered as
merely a pro forma step chac can be viewed lightly and avoided
without <consequence. See 19S5 Inf. Op. Att'y Gen. (Sep. 11;
366-105-S6) , which discusses che need in each such situation co
balance a number of factors, 1including che possibility of curing
the neglected consulcacicn and che relative potential harms, in
determining che consequences of such a defaulc.
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Thus , the analysis determined chat ADFIG review "-/& no letter
authorized because the land had fret che private party"s perspec—
tive, apparently Dbecome private two years earlier, and cnlv
state-owned lands are included in refuges. 21/

In 1961, Assistant Attorney General Douglas Wertz noted
chat, in the Mendenhall Wetlands state gar.".c refuge, DMR and ADFGG
boch have "primary management authority, and hence necessarily
dec! sicnm.akins authority,"” under AS 16 .20.C25{j) - 1981 Ir.f. Cp.
Attty Gen. ¢(Mov 9; J-66-274-S2%, . The memorandum addressed che
fact that AS 16.20.034 (J) specifies chac both departments are
granted final decision making author lev over a reauesc bv che
City and Borough of Juneau co use refuge 1land fcr another pur—
pose .

In 19S2, A.ssiscant A.ccorney General Jonathan
.,Tillinghasc wrote, a formal attorney general”s opinion that
discuses the authority of ADF&G and che boards to procecc
habitat. 1982 Op. A.tt'y Gen. Mo. 1 (Mar. 4). Most of that
opinion deals with A_DF&G"s permit authority over anadromous
screams, sec out in AS 16.05.870, but the opinion also discusses

permit jurisdiction in refuges, sanctuaries, and critical habitat

21/ As che more detailed analysis in section 1V below concludes,
in fact scace land in refuges cannot be transferred in fee out of
scace ownership wichouc specific legislative action.
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areas. Ac pages 3 through A, che similar statutory format used
for nnadromous streams, refuges, ar.d critical habitat areas Iis
described. The analysis concludes <chac the notice and written

approval provisions are clearly licensing scacuces and chac they
had been regarded as such by che Department of Law for at least
che preceding 18 years. The opinion notes <chac <che scatucorv
format is somewhat cumbersome and, at pages 9 through 12,
concludes that the boards and ADF5-G have- the implied authority cc
adopt regulations 1implementing their respective permit programs.
For anadromous screams, refuges, and critical habitat areas, chat
conclusion 1is based on implied powers. 22/ In sanctuaries, as
noted in section 11 D above, <che boar ? have explicit authority
co adopt regulations "governing entry, development, construction,
hunting, fishing, ar.d all ocher uses or activities...._." AS 16-
.20.120.- Thus, for. the .-sanctuaries , there 1is -express- authority
Co adopt regulations, which necessarily includes che authority to
require permits before entry.

1v. INTERACTION BETWEEN DNR AND ADF&G AUTHORITIES

From the similar questions we have been asked by DNR
andADF&G, and from ocher contact with che two agencies, it is

aDparentthat considerable confusion exists over che interaction

22/ The Administrative Procedure Acc recognizes in AS 44.62.030
"chat regulatory authority may be express or implied.
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between DNR and ADF&G authorities 1in special areas. Administra—
tors are seeking guidance on when they are required to consult
with their counterparts in the ocher department before making a
uecision. Further, they seek clarification of when they may make
an independent decision for cheir department which 1is contro?.!-
ing, ar.d when an 1independent decision from che ocher department
is necessary as well for an activity cc occur.

A. Corfv.l i1 un ,—t

As discussed in section Il E above, DNR. has various
statutory authorities and responsibilities with resrect to state-
owned land, such as acquisition, lease, and sale. In. exercising
those powers, DNR. makes its own decisions. However, in some
cases when making 1its decisions DW,, is required by statute co
consult wich ADF&G regarding the proposed action, although che
ultimate.decision .rests .with DNR.--For -example,- under--AS--33 .50-
.C10, DNR 1is authorized to exchange state 1land or 1incarescs 1in
state land for other land, interest in land, or ocher considera—
tion. However, "if 1land under the jurisdiction of a state agency
ocher than theDepartmentof Natural Resources may be involved,"
AS 33.50.090(a) requires DNR to "afford che head of that agency
an opportunity co participate 1in che discussions respecting che
lands.™ The Department of Lav; has previously concluded that this
provision requires consultation wich ADF&G when exchanges of

interest in refuge land are being considered. 1980 Inf. Op.
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Acc"y Gen, (Occ 9; A-66-032-31). 23/ Another exar.iole is che
requirement chac DiiR "provice ror meaningful participation in che

planning process by arfecced scace agencies 1in developing land
use plans by regions or areas. AS 33.04.065(b)(3). Further,
before classicicacion, zoning, or disposal accicr.s, AS 3S.05.945
requires nocificacion of parties "know- cr likely to be
affected.”

In ether cates, the duty to consult wich ADF&G has been
sec out in regulacion. For example, a 19S1 memorandum by Assis—
tant Attorney -eneral G. Thomas Koescer discussed DUR®"s authority
to incorporate restrictions requested by ADF&G in a multiple
land-use permic. 19S1 Inf. Op. Acc"y Gen. (Dec 15: J-6c-352-52).
That opinion discussed che then current version of 5 AAC 55.230,
which allowed land classified as wlildlife habitat to be used for
.-mineral exploration "subject* to restrictions which may be imposed
by the commissioner (of DMR] at the request of che Commissioner
of the Department of Fish and Game." The vregulation further
stated chat lands classified as wildlife habitat could be leased
and the disposal of timber and materials allowed if approved by

DMR "after consultation with the Commissioner of the Deoartment

23/ As discussed lacer in this seccion, land in refuges and
sanctuaries cannot be transferred 1in fee out of scace ownership
without specific legislative authorization.
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of Fish end Gerr.e.”

In addition. co instances of mancaccry consultation, we
assume that DMR. and ADF&G regularly consult about matters of mu—
tual concern where either agency may be contemplating exercising
one of 1its authorities or responsibilities.

3. Mature of separate, cornslementar” authorities

Wich respect <co special areas, ADF&G and the boards
have some authorities anc responsibilities which are independent
of DMR"s ar.s some which overlap. ITf someone wishes co conduct an
activity in a special area, often beth DMR and .ADF&G have separ—
ate rights of review and decision. In chose cases, an affirma—
tive decision by each agency would be needed before the activity
could begin. This 1is similar to <che situation discussed by
Assistant Attorney General Jeffery Lowenfels 1in a 1931 memorandum
evaluating AS 33.05. 030 (a). --24/ 1931 Ir.r. Op. Attty Gen. (Mar.
20; A-66-303-81). That provision specified that the disposal of
universicy lands was to be made by DMR, but chac "no sale, lease,
exchange or ocher disposal of universicy lands may be made with—
out che approval of che Board of Regents of the Universicy of
Alaska." The opinion concludes at page 3 that che issuance of a

mining Jlease or mineral pacenc by DMR on wuniversicy lands 1is

24/ This section was subsequently repealed by ch. 152, SLA 1984.
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prohibited unless expresslv aocroved by che Board cf p.~-r.-c
Thus, absent a "classificacion prohibiting seeking which would
cover all or pare of che wuniversicy grant lanes ... such Ilands
are open c¢s mineral entry, i.e., claim seeking, buc removal of
minerals wicncuc prior 1issuance c¢f a Board cf Regencs approved
lease would noc be lawful." Id.

Similarly, 1in each of che chree special areas, DR and

ADF&G have certain dual auchcricies, net identical in scoce

C. Separate. com.Dlemenca.rv auchcrities 1in sanctuaries
In game sanccuaries, governed by AS 16.20.090

AS 16.20.170, <che auchoricies given co ADF&G and che boards are

sec ouc in a fornac differenc from che formac for refuges and

cricical. habicac .areas., ;and are much broader.- As -"discus-sec 1in

section 11 D above, in sanccuaries che boards are given broad

regulatory authority over ‘"entry, development, conscruccion,
hunting, fishing, and all ocher accivicies or uses...." AS 16-
.20.120 and AS 16.20.170. These regulations muse be for che

"purpose of preserving <che nacural habicac and fish and game

Id. The only other restriction 1is chat they shall not
De inconsistent with AS 16.20.130 and AS 16.20.140, which 1in con—
cert with AS 16.20.170 prohibit the sale of sanctuary Jland and

allow leasing only as mineral 1land under DIIR regulations.
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Thus, che boardsl regulacicns under AS 16.20.120 cc-uld
noc prohibic suchorized oil and mineral exploraciun and dcveloo-
mer.c buc could condicion ic as lone as che concicicns were r.oc
inconsiscenc wich federal and scace laws and reguiacicns, nor
wich ocher limicacions dacemined joincly by CHR and ADF&G.
AS 16.20.130. Addicion-nllv, che boards car. in all ccher resoeccs
govern uses and accivicies so as co preserve che habicac or fish
or game of che area. 25/
chis auchoricy includes permiccmg auchcricy. In sanccuaries,
c'nen, DIIR"s role is limiced co regulacicn and Ilimicacicn of oil
and mineral exploracion and cevelopmenc.

D . Seoarace, ccmolemencarv auchoricies 1in refuges and

cricical habicac areas

For refuges and cricical habicac areas, as discussed 1in
..gepcicn 11 D above che scacucory framework which gives auchoricy
ro ACFIG and che boards differs from che one Jjusc reviewed .for
sanccuaries, and che scandard wunder which che auchoricyv is
exercised 1is limiced co possible effeccs on fish, gameorcheir
habicac. The powersand ducies of ADF&G and che boards in chose

cwo cypes of specialareas arc quice similar.

25/ Therefore, accivicies inconsiscenc wich preserving che
Habicac could noc be auchoriced by che boards, and we see no
occasion for board rcgulacions <co <conflicc wich general land
managemenc scacuces.
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ADF&G 1s given a general permitting auchoricy for ref-
ugas 26/ and shares chac auchoricy wich che boards for cricical

habicac areas. Whenever che use, lease or disposal of real

property”™ 1in refuges 1is "under che control or jurisdiction of che

scace,"” AS 16.20.050 requires <che responsible state department

(in many cases, DMR) <co notify ADF&G before ™"initiating”™ che use,

lease or disposal. Under AS 16.20.250, 1in cricical habicac areas

private land as well as state-owned Land 1is subject co che re—
quirement, 27/ and chus, che stacuce irmwses che dutvy co notify
ADF&C- wupon che private party as well as che responsible scace

agency.

After nocice 1is received by ADF&G, r.he person or gov-
ernnencal agency may be required co submit full plans and speci—

fications. For refuges, ADF&G makes chac decision, and for cric—

ical habicac .areas che -boards dee-ide. - AS 16 .-20-. 060 -and- -AS 16-

.20.260. The description of whac can be required 1is identical
26/ In aduicion, wich respectco game vrefuges, ADF&C- has a
lurcher stacucory mancace. For che Mendenhall Wetlands scace

game refuge and Creamer®s Field migratory wacerfowl refuge, ADF&G
is explicitly direcced co develop a plan co promoce che purposes
of che refuges, and accivicies in chose refuges are permicced
only if comoacible wich che overall plan. AS 16 .20.034 (e),(£),-
(g) and (i)," and AS 16.20.039(d).

27/ As discussed in seccion |11 C abova, DNR 1isauchoriced buc
noc required co adopc zoning regulacions on privace land
contained wichin five of che refuges. AS 16.20.030(b) and (d) ,
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for refuses end cricical habicac areas: full plans ar.d soecifi-
cecicns cor tr.e anticipacec use, for che proposed ccnscruccion
work, and ror che proper proceccion of fish and game, as well as
che approximate dace when <che construction cr work 1is co com—
mence. in. rurcher, A.DF& (for refuges) and che boards (for
cricical habicac areas) are given che auchoricy co reouire che
person cr governmencal agency <co ebeain wriccen approval fronm
ADF8G ™as co <che sufficiency cf <che <clans and soacificacions
before conscruccion is commenced." Id. As discussed 1in seccion
Il above, wriccen approval chac is a prerequisite co commence-
menc cf ar. activity has been decerm.ined previously by this office
cc be a pernmic. 1952 Cp. Acc"y Gen. Vo. | (Mar. 4). The legis—
lature has chus required chac <che 1impact on fish and game 1in
chese areas, specifically established co procecc and preserve che
nacural habicac and., co .perpecuace-f-ish and wi-ldlifey he evaluated
by che agency charged wich fish and game management, ADF&G.
Although ghe requiremer.c in AS 16.20.060 and AS 16.20-
.260 for approval before "conscruccion is commenced"” can be
incerpreced several ways, 28/ we believe che m.osc supporcable

reading encompasses che coinraencemenc or concinuacicn of any

28/ "Conscrucc"™ means "co form, make, or <creace by <combining
pares or elem.encs.” Webster®s Third Mew Incernacional
Dictionary, 489 (1976).
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accivicv which ADF&G decermines is Ilikely co affecc fish or
wildlife or cheir habicac. In Alaska, a sliding scale for
conscruccion of scacuces has been escabiishea. Scace v. Cicv of
Haines, 627 P.2d 1047, 1049, n.b (Alaska 1931); accord Scace V.

Ala:-:, 646 P .2d 203, 20-S-C9, n.4 (-Alaska 1S82"> . Alaska ccurcs

will now conscrue a scacuce 1in Jlight of che overall purposes of
che legislacion as a whole and will noc conscrue a scacuce 1iIn a
manner inconsiscenc wich che empress objective of chac very leg—
islacion. Anchorage Municipal Emolovmenc Associacior, v. Hunic -
ioalicv of Anchorage, 618 P.2d 575, 550 (Alaska 1930). As

necailed 1in seccicn Il A above, che express purpose cf refuses

and cricical habicac areas 1is <c¢co "procecc and preserve" che

nacural habicacs and fish and wildlife populacions. AS 16.20.020

and AS 16.20.220. Furcher, for «cricical habicac areas, che

.objectives include*, rescriccing "all ocher wuses noc compacible

wich"™ chac proceccion and preservacion. AS 16.20.220. Thus,, 1ic

is mosc likely ghac, the legislacure 1incended ADF&G1ls review and

approval funccion in legislacively designaced areas co be crig-

gered by che Jlikelihood of 1impacc on fish or game or cheir

habicac.

A narrower reading -- chac che wriccen approval applies

only co che accual nailing of boards, digging of holes, or build-—
ing of dikes, and noc co cuccing down crees or driving heavy ve—

hicles across fragile cundra -- would be inconsiscenc wich che
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clearly arciculaced legislative concern for che habicac ar.d fish
and game in special areas, ar.d wich che explicit review provided

for che "anticipated use. Ic is unlikely chac che Jlegislature
incenced che nocice and approval statutes to be so narrowly con—
strued as co undermine fish and game proceccion.

However, we do not believe chac ar. extremely broad
reading -- under which ADF&G cculd require an ADF&G permit for
any use, lease, or disposal «c¢f lard 1in special areas -- is
suppcrcable. The Language of AS 16.20.C50, AS 16.2C.060, AS 16-
.20.250 and AS 16.20.260 precludes an ir.ccrprecacion which would
grant A.DF&G permic auchoricy over crar.saccicns which are noc
likely co affect fish or game or cheir habicac.

Consequently, we believe chac che nose Jlogical reading

of AS 16.20.060 and AS 16.20.260 gives ADF&G permic auchoricy in

..sp.ecial areas overlay accivicy which ADF&G determines may affect

fish cr game or cheir habicac. That interpretation is consis-
cenc wich <che Jlanguage of che scacuces and <che general rule
arciculaced by che Alaska Supreme Courc <chac "conservation laws
such as fish and game laws should be Jliberally conscrued co
achieve cheir incended purpose.” Kenai Peninsula Fisherman®s
Cooneracive Association. 1Inc. v. Scace, 628 P.2d 897, 903 (Alaska
19S1). elc is reasonable co assume chac che legislacure 1incended
co give meaningful review auchoricy in refuges and cricical

habicac areas co che agency primarily responsible for fish and
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game conservation -- A.DF&G. (In order co further clarifv whac
accivicies are encompassed by ADF&G permic auchoricy under
5 16.20.960 and AS 16.20.260, 1ic would be strongly advisable for
ADF&G Co adopt a regulation 1identifying accivicies 1ic has deter-
mined may arzecc fish cr wildlife or <cheir habitat 1in soecial
areas.) 29/

For a use,lease, or disposalL chac will noc affeet fish
or wildlife or cheir habitat, AS 16.20.050 aad AS 16.20.250 rti.ll
require chat A._DF&G be notified. The purpose cf chac nocificacion
is co provide ADF&G che opportunity to comment on <che lease cr
disposal co DMR or ocher reievanc agencies and, in critical
nabitac areas, the private land owner. That consultation may be
very important to DMR or the private person 1in evaluating the
wisdom of the transfer; for example, if ADF&G anticipates that it
wo.uld not be. able, to permic che eventual- use co-which =ohe land
would be put, <chose involved are 1likely to benefit from that
knowledge.

E. Water appropriation and use

DNR has che auchoricy co adjudicate wacer righcs
among compecing claimancs and co issue wacer appropriacion

permics, as discussed 1in seccion Il B above. AS 46.15. In doing

29/ See discussion of che need for regulacions in seccicn V,
under quescion B, below.
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so, DNR is to consider a number o: tactrrs. includir.a the effect
on fish ar.d game. AS 46.15. CSG(b) (2); Alaska Const, art. VIIl, 8§
13. ADF&G, on the other hand, has no auchoricy <co appropriate
wacer to particular individuals, although it has a vrole 1in
commencing to DNR on permit applications and providing informa—
tion which will assist DNR in fulfilling its ccnstitutional and
statutory responsibility co consider fish ar.d game.

wC.<2Vc- , c-..ere u”c c3tt ~l1 *T:066 wscc. d3pF3~ta-~
ated by DNR to a particular claimant, in certain Zinstances a
permic must also be 1issued by ADF&G. If che water 1is from an
anaaramous fish stream, the procedures of AS 16.05.570, described
in section Il D above, must be followed, which may affect how the
water appropriated by DMR can be taken. Similarly, 1if che water
appropriated 1is 1in a special area, the provisions discussed in
section 1V C.and D .above- apply. -Lf the- method-o-f -taking--or che
use within the special area may affect fish or game or their
habicac in a refuge or a critical habicac area, ADF&G has permic
authority under AS 16.20.060 and AS 16.20.260. If the use 1is in
a sanctuary, the .ADF&G permic authority 1is found in AS 16.20.120
and AS 16.20.170.

This distribution of complementary DMR and ADF&G
authorities over wacer is analogous to those over land. For
example, as discussed in seccion 1V D above, DNR has che power to

lease a piece of refuge land, as 1ic has co appropriate water in a
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refuge. However, in chis example. ADF&G has permic auchoricv
over any use of che leased land chac mighc affecc fish cr game or
cheir habicac, as ic has over use cf che appropriaced wacer which
could have chose effeccs.

Given che reiaced DNR and ADF&G wacer appronriacion ar.d
use auchoricies over special areas ar.d ar.adrcmous fish screanms,
ic 1isvery impcrcar.c chac che <cwo deparcm.encs ccooerace ar.d
communicace during che wacer permiccirc crooasses. This will
ensure chac an applicanc is noc accider.cally misled 1ir.uo assuming
chaconly DNR has permiccir.g auchoricy. Furcher. commenc co DNR
by ADF&G earlx in che DNR petniccina rrccess will ensure chac an
applicanc is aware of ADF&G"s separace and accicicr.nl AS 16
permiccing scruccures.

F. Prohicicion on cransfer of scace land ouc of refuges

.In refuges, a change 1ir. land scacus ouc of scace
ownership could chreacen che overall legislacive purposes for che
refuge by vircue of che differenc scacucory scandards chac come
inco play, 30./ In refuges, if scace land were conveyed in fee
ouc of scace ownership, <che land would no longer be refuge land

and ADF&G would be unable co require review and approval cf lacer

30/ This discussion does noc apply co chose refuges which have
Seen 1incorporaced by reference from che nacional wildlife refuge
syscern, since chey do noc consisc of scace land. AS 16.20.030(a).
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use or che cronsferred parcel, reaardless cf che efface on fish,
game or haoicac. This result would do violence co che statutory
scheme as a whole.

Moreover, if DM?, had che auchoricy <co effectively
extinguish a legislatively created refuge by transferring scace
land rn ree, re would be contrary co che separation cf powers
doccrir.e. The doccrine or seoarocion of powers 1is 1implicit 1in
che Alaska Conscicucion, and precludes cue branch of government
from interfering wich che proper functioning of another branch.
Scace v. Williams, 681 F.2d 312, 315 n.2 (Alaska 1984). This
doctrine places primary responsibilicv for che conduce of lecis-
lacive accivicies upon che legislature. Var. 2rune v. Scace, 653

P.2d 343, 346 (Alaska App. 19S2). Thus, ~che exacucive branch

(here, DMR) canncc undo (by transferring scace Jland in refuges

..out ,of s.cace ovene.rship.) <che legislacurels actions (providing

certain protections for fish and game and cheir habicac on refuge
lands).

Furcher, ic is a fundsmencal principle of scacutory
conscruccion chac scacuces are co be read as a whole, 1iIn context,
and in a manner chac avoids absurdicies and carries ouc legisla-
cive 1incenc. 2A N. Singer, Sutherland Scacucorv Conscruccion %
45.12 and 46.05 (4ch ed. 1984). We believe chat, wunder chose

guidelines, refuge land may noc be <cransferred 1in fee ouc of

scace ownership unless such crar.sfer 1is specifically authorized
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by che legislature, as, for example, in AS 16.20.034 (i) , which
provides for acquisicier, by che Cicy ai.d 3orcugh of Juneau of
scace land in che Mendenhall Ueclands refuge for chree scecified
purposc. s .

Cricical habicac areas, unlike refuges, include bech
prrvace and scace Jland (excepc cor che Anchor River/Fricz Creek
area, which 1includes only scace lands). AS 16.20.23C. This face
probably refleers legislative recognition chac scacuccry procec-
cions 1in cricical habicac areas should excend beyond jusc scace
lands, and chac mulciple land ownership exists 1in chase areas.

Because che legislature specified chac che purposes for
cricical habicac areas 1include rescriccing all ocher uses noc
compacible wich che primary purpose of proceccing and preserving
che habicac (AS 16.20.220), che legislacure muse noc have 1incend—
ed co allow.unrestricted conveyances (in fee) -of "l-and-- out of
cricical habicac scacus -- i.e., co federal cr municioal entities
chac are noc subjecc co che nocice and permic requirements of
AS 16.20.250 and AS 16.20.260. The legislacure did noc prohibit
conveyances per sc, buc based on che same separacion of powers
principles arciculaced above, we incerprec AS 16.05.220 as
requiring chac any fee transfers of scace lands in cricical
habicac areas <co privace, municipal, or federal ownership, be
subjecc <co covenants running with che land chac make <che land

subjecc co the proceccions of AS 16.20.240 -- AS 16.20.270.
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Without such protections, DMR could effectivel®"/ dissolve legisla—

tively created critical habitat areas.

r—ti

J - t .= d -
me necessity ror ncludlng protective covenants n.

conveyances 1in fee of state 1land dees not apply to 1land held in
private ownership at the time the <critical habitat area was
established, because private «citizens are not subject to the
separation or powers principle and their actions car.not be re—
stricted based on this doctrine. Moreover, had the legislature
intended to prohibit or rcstri.cc alienability of privately held
lands in critical habitat areas, ic would presumably have so
stated 1in the legislation. Thus, a private Jlandowner must give
ADF&G notice of intent to convey lend in fee under AS 16.20.250,
but the restrictions of AS 16.20.260 do not apply, and there is
no basis for requiring covenants in such private conveyances.

G . Summar.v and examples->. - .

Thus. we believe state land in refuges, as well as
sanctuaries, 31/ cannot be conveyed 1in fee out of stata owner —
ship absent legislative authorization. Further, we believe that
ADF&G and the boards in combination have permit authority over
certain activities within refuges (consisting of state owned

land) and critical habitat areas (consisting in almost all cases

31/ AS 16.20.140 and AS 16.20.170
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of both privace and scace owned land) . Ic is clear froci bcch
AS 16.20.060 ar.d AS 16.20.260 <chac plar.s for any ancicipaced use
are reviewable ar.d chac under <che mosc suppcrcable 1incerpreca-
cion, chey reuse be approved before che use can proceed if ADF&G

dccerrcines chac 1ic would be likely co affecc fish or wildlife or

cheir habicac. This does noc suppiarc DtIR"s separace auchoricies
discussed 1in seccions Il B and C above, ouc 1ic 1is, racher, ir.
addicion co them. 32/ Some enar.oles r.av be baleful.

If an individual wished co lease a piece of refuge land
and co conscrucc on ic a boat-launching facilicv, DWR could aval-
uace che conveyance under che relevanc scacuces and regulations,
giving nocice co ADF&G as required by AS 16.20.050, and determine
whether or noc under che relevanc DKR provisions che lease 1is 1in

che scace®"s besc 1inceresc and could be approved. In doing so,

,»DNR could consider., any inpuc from «A.DF&G, buc would noc be bound

by ic. However, ADF&G would ac che same cinie be reviewing che
proposed plans and specifications for che boac-launching facilicv
co evaluace possible impact on fish, game, or cheir habicac. If

a permic were noc 1issued by A.DF&G, che individual could noc

32/ We do noc mean co suggesc chac DMR and ADF&G may noc work

cogecher and make cheir decisions simulcaneously. Indeed, such
an approach would be consiscenc wich che Administration®s ongoing
efforcs ac "permic reform™ and, as discussed in seccion Il E

above, is provided for currently 1in che coascal cone consistency
review process established in 6 AAC 50.
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construct che facilicy on <che lard,even if <che lease were
approved by DNR.. if an individual wancad Co commercially harvesc
crees on reruge land, ADF&G would be again r.ocified under
AS 16.20.050 and could require a permic under AS 16.20.060.
Meanwhile, DNR would be reviewing che proposal under ics own
auchoricy, such as AS 33.05.115. Approval from boch agencies,
each operacing under ics separaca scacuccry standard, would be
necessary. If the activity ware <cc be Jlocated 1in or were co
affecc che coascal none, <che cor.siscency review procedures 1in 6
AAC 50 would aDDiy.

IfT an owner of private land in a cricical habicac area
wished no sell or lease his parcel co another individual, che
owner would be required co nocify ADF&G under AS 16.20.253, buc
ADF&G approval would noc be required. (Similarly, DNR would
norir.y ADF&C- 1if 1ic-..were considering a sale or lease of scace land
in cricical habicac areas, bur. ADF&G approval would noc. be
required.) If, h.owpver, che land owner wished co cue down all
che crees on his par elco achieve a beccer view of chenearby
mountains, he would again nocify ADF&G under AS 16.20.250, buc in
this 1inscance, since someching more chan a change 1in paper status
is 1involved, and if ADF&G determined chac fish or wildlife or
cheir habicac could be affecced, ADF&G could require chac he noc
proceed wichouc a permic under AS 16.20.260.

If a cour guide wanced <co sec up expeditions 1inco a
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sanctuary, he could be required fcv che boards co obtain a ccrmic
under AS 16.20.12C and AS 16.20.170, and DMR would noc be in-—
volved. IfT a company, on che ether hand, wanted co lease sanc—
tuary Jland for oil exploration, che 1lease would be governed by
DNR regulations under AS 16.20.140, and che exrloracicn would be
subjecc co state and federal laws and limitations jointly decer-
ntmea by DNR. ar.d ADF&G under AS 16.20.130. T"ne boards could also
impose requirements noc 1inconsistent wi_h chose laws ar.c iimita-
cions under AS 16.20.120 and AS 16.20.170.

V. SPECIFIC QUESTIONS FROM DMR AND ADF&G

Both DM?, and ADF&G have posed specific questions about

cheir ccmplemencary authorities 1in special areas. 33/ Alchcugh

33/ In aadicior., DNR has asked whac authorities 1ic holds in yec
a, fourth- cype of -legis.lacivelyecre-aced -area,- s-ca-Ce range--areas .
State range areas ar® sec ouc in AS 16.20.300 through AS 16.20-
.360, and two are established. The Delca Junction Bison Range
Area is described in AS 16.20.300, and che Macanuska Valley Moose
Range 1is described fn AS 16.20.360.

For che Delca Junccion Bison Range Area, ADF&G is di —
recced by AS 16.20.310 co develop a plan for bison which includes
accivicies such as planting grains and ocher wild forage, alter—
ing exiscing plane cover, and tilling in order co produce forage.
A.DF&G is direcced by <che scacuce <co "coordinace as closely as
possible™ wich "che accivicies of che Agricultural Development
Auchoricy, Department of Nacural Resource"s, relating co che Big
Delca Agriculcural Projecc."” (No ocher reference co. this
"Auchoricy"™ appears co be contained in che Alaska scacuces.)

The Macanuska Valley Moose Range 1is established for
several purposes, including 1improving and enhancing moose popu-
(Foocnoce ccncinued)
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che answers are largely provided above, che questions (somewhat
paraphrased) ar.d specific answers are sec cue hare.

Qua-cion A: Is che auchoricy exercised by ADF&G under
AS 16.20.010 and AS 16.20.060 on scace game refuges exclusive of
che auchoricy of DMR under Tide 33 cr. scace lands? Does DMR.
recair. 1ics cradicicr.ai role as lessor of incerescs in land and
perr.iccer of cercain accivicies 1in special areas, while ADFOG
holds a vacc car che aucual exercise cf chese accivicies wichin
refuges, cricical habicac areas and sanccuaries? Do ADF&G cr che
boards have che auchoricy co give ccr.crolling approval, condi—
tional approval, or denial co a use, lease, cr disposal of real
propercy ocherwise allowed by DMR 1in scace refuges, cricical hab—
icac areas, ar.d game sanccuaries?

Answer: As discussed in seccion 1V above, <che scacu-

cory auchoricies -of A.DF&G -and <che boards -in-relation "To che

(Foocncce concinued),
lacions and habicac and perpecuacing public multiple use of che
area chrough fishing, grazing, forest managemenc, hunting, crap—

ping, and mineral and coal encry and development. AS 16.20.340.
The managemenc of fish and game resources in che range 1is che
responsibilicy of ADF&G, wunder AS 16.20.350(a). Managemenc of

che surface and subsurface estate 1is che responsibilicy of DMR,
which 1is directed co adopc a managemenc plan for che range chac
reflects che concurrence of ADF&G. AS 16.20.350(b). DMR 1is au-
chorized by AS 16.20.250(c) <co adopc regulacions governing che
public use of che area and 1is specifically direcced co ccnsulc
wich ADF&G before che adopcion. Thus, che DMR plan for che area
muse be approved by ADF&G, buc the regulacions may be adopted
afcer consultation wich A.DF&G, even (presumably) if agreement
cannoc be reached becween che cwo departments.
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auchoricies of DNR are of several kinds. Some auchoricies muse

be exercised afcer consulcacion, some are joinc auchoricies
requiring concurrence, and some are separace and ray be 1indepen-
dencly exercised (alchough public policy would ofcen besc be
served by cooperacive joinc decision making).

ADF&G, in ccmbinacicn wich che boards, does have pernmic
auchoricy co approve, <concicion, cr deny accivicies which cculd
-—— ec”N —--o0.. cai c..er .«oi- 1 n cncse soecral areas,
vhecher or noc approved by DNR, Similarly, DNR-has <cercain
auchoricies wichin chose areas, and even 1if a use were one which
ADF&G would approve, 1if DNR also had ji.Tisdiccion ar.d for some
separace reason did noc approve 1ic, ic i_ould noc be carried cue.
Thus, ic is misleading co characcerize ADF&G"s auchoricy as a
"veco" over DNF."s auchoricy, jusc as ic would be inaccurace co
-ch-araccerize DNR®"s»auchoricy as al""veco"™ over ADF&G"s auchoricy.
Each is necessary and each 1is co be exercised 1independencly,
under che relevarjc s,cacucory auchoricies ar.d scandards.

Quescion B: Do ADF&G or che boards have che auchoricy
co adopc regulacions seccii.g guidelines for che issuanc . of cheir
permics 1in scace refuges, cricical habicac areas and sanccuaries?
Do ADF&G or che boards have <che auchoricy <co adopc plans for
scace refuges, cricical habicac ureas, and game sanccuaries for
che purpose of guiding <che agency 1in making permic decisions,

species enhanc.emenc decisions, species harvesC decisions,
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sciencific 1invescigacions , and decisions designating specific
geographic areas =s appropriace locacicns for parcicular uses?
AnswerAs discussed in seccion 11l above, chis office
has already concluded chac ADF&G ar.d che boards have implied au-—
choricy <co adopc regulacions governing issuance of pennies 1in
refuges and cricical habicac areas ar.d mere euplicic auchoricy 1in
sanccuaries. 1932 Gp. Acc"y G-“n. Mo.l (her. 1). IfT guidelines
are co be wused in evaluating permic app 7icacions racher chan a
case-by-case assesscienc direccly under che scacuce, <che guide—
lines reuse be concained in regulacions. In Renal Peninsula Fish-—
erman's Gooperacive _Asscciacion Inc. °r. Scare, 628 P. 2c 897, 9C6

(Alaska 1981), <che ccurc discussed che broad definicicn of "regu

lation™ concained in AS 44.62.610(a)(2), r.ccing chac ic 1includes
manuals, policies, 1inscruccions, guides co enforcemenc, incerpre-
,-cive bullecir.s, 1innerprecacions, and che like. Id. ac 904-05.
One indicator of a regulacion is chac 1ic Limpler.encs,
incerprecs or makes ,specific che lav; enforced or adminiscered b;
che scace agency,”™ and anocher is chac 1ic "affeccs che public or
is used by che agency 1in dealing wich che public." Id. ac 505.
General guidelines for 1issuing pennies 1in specia.l areas would

incieed fic boch chose descripcions, and chus should be adopced by
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ADF&G as regulations. 34/

Wich respect to the authority toadept plans for che
purposes of guiding species enhancement decisions, species har—
vest decisions, scientific investigations, and decisions al—

locating lands mr.d waters for particular uses, che sane princi—

ples apply. 35/ If the plan would affectthe public or be used
in dealing with che public, then <che plan must be adopted as a
i- t —ui-c.n r-ic;i.ch cniy cc 3mwemai. manasement,
then che definition of "regulation” inAS44.60.640(a)(2) does
not apply and it need r.cc be adopted as a regulation. For

eczzample, an internal plan on where to use ADF&G1ls resources to
enhance habitat or to conduct scientific investigations would not

need to be adooced as a regulation.

34/ This conclusion can be contrasted to adoption by DM?; of land
use plans. Specific DMR stacutes sec out procedures (including
detailed notice requirements) and <criteria governing land wuse
planning and classification, and those have been elaborated on in
DNR regulations.® AS 38.04.065, AS 3S5.05.945, 11 AAC 55.010 -- 11
AAC 55.2S0. This differs from ADF&G authority 1in special areas,
for which no such detailed procedural mechanisms are established
and which are subjecc co the Administrative Procedure Acc,
AS 44.62.

35/ For two refuges, Mendenhall Wetlands and Creamer®s Field,
cne statutes specifically direct ADF&G to develop plans.
AS 16.20.034(g) and 039(d). For the Anchor River/Fritz Creek
critical habitat area, AS 16.20.230(d) specifically directs -\DF&G
in consultation wich DMR to prepare a plan, concurred 1in by the
Kenai Peninsula Borough for some*portions of che area, by July 1,
1939, co be submitted co the legislacure for approval.
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Decisions about harvest of fish and game by che public
lie within che auchoricies of che boards, 36/ and a plan bv
nQF&G cGuld noc directly control chac, even if ic ware acopced as
a regulation. However, ADF&G could suggest a plan which che
boards could choose cc 1ignore cr follow in exercising cheir own
reguiaccry auchoricies over che taking of fish and game.

Whecher or r.ec ADF&G and che beards have auchoricy co
designate geographic areas as appropriate locations for partic—
ular uses hinges on whether chac furthers the purposes c¢f pro—
tecting and preserving che nacural habicac and che fish and gams
of the special areas, or any of che mere particular purposes cf
seme of che individual refuges. ITf such designation facilitates
the proceccion and preservationof che habitat cr the fish cr
game, ic should be a component of ADF&G or board regulacions
governing permitting uses in special.areas. For- example ?-i-f in a
particular special area, ADF&G determined that on portion A it
was possible to build boardwalks without adversely affecting fish
or game or their habicac, bur on portion B it was noc, then chat
could be a component of <che plan for <che special area, which
would chen have co be adopted 1in regulation since icwould guide

permiccing decisions involving che public wuse ofche special

36/ Those auchoricies are found in AS 16.05.251, AS 16.05.255,
Thy 16.20.040, AS 16.20.120, and AS 16.20.240.
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area. In contrast, ir ADF&G determined chac porcior. A was a
higher prioricy for a scier.cific 1investigation chan porcion B,

ADF&G mighc develop a plan for invescigacion chac would direcc

ics personnel and resources cc pcrcion A firsc. Thac would noc
r.eec co be adopted as a regulation, sir.ee ic relaces onlv co in—
ternal management.

Question C: We assume <chac che scacuces ccncemplace
cccper-.cion in cue planning, managemenc ar.d regulation, cf criti-—
cal habicac areas, refuges and sanccuaries. Do che statutes im—
ply specific procedures for cooperation in deciding che use cf
lands and waters 1in these areas?

Answer: Scacucery obligations ugon che two degartmer.es
co consulc and ccoperace wich one anocher or wich other entities
are mandatory and muse be meaningfully fulfilled. Provisions
which establish consulcing mechanisms are undeniably 1irr_porcanc co
achieving che most chorough compilacion of information and
underscanding of <che daca and <che pocencial <consequences of
various accions. See 1985 Inf. Op. Acc ¥ Gen. (Sep- 11; 366-105-
8b). Thus, even when consulcacion 1is noc required by scacuce, ic
is highly desirable when <che subjecc maccer of <che possible
accion concerns boch departments.

In some cases, outlined 1in section Il C above, AS 16.20
specifies chac cooperacion and consulcacion 1is required between

DMR and ADF&G. For example, in che Mendenhall Weclands scace
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game refuge, DMR is specifically designated co manage che surface
ar.d subsurface escace, buc any actions by CMR which would affect
che habicac are to conform wich a plan adopted by ADF&G. AS 16-
.20.024(g) - Another example is found 1in AS 16.20.120, which
subjects oil and mineral exploration and development in che sanc—
cuaries to, among ocher chinss, limitations jointly determined by
DMR ar.c ADF&G. A further example is the responsibility of DMR
(ar.d ocVis* 2cvctrAm22221 o.~rr;Ci.2£} oc- no2i2y ADFC-G cd ~~x r "-
ipaced use, lease, or ocher disposal of land ir. refuses cr crit—
ical habitat .areas, AS 16.20.050 and AS 16.20.250. Obviously,
unless ADF&G 1is nocified. it would be difficult for ic cc review
proposec. actions.

0-1s0, £ discussed 1in section move, m seme in—

stances DMR is required by its awn scatutes and regulations co

consult wich ADF&G .before caking ac-cion.* o o eoe_* =
Additionally, as discussed 1in detail 1in section Il E
above, 6 AAC 50, establishes a procedure for consistency review

under the ACMP for activities 1in or affecting the coascal tone,

providing a mechanism for iticer-deparcmencal comment and coop—

eration in making permic decisions. Although noc mandated by

statutes, che departments could by agreement follow a similar

process in exercising cheir authorities outside che coastal tone.
VI. CONCLUSION

The attached chart summarites che authorities of the
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two departments which are separate yec ccraplerner.cary. The
Deparcmenc cf Nacural Resources has many general auchoricies wich
regard co scace-owned Jland, as well as specific auchoricies 1in
scaca game refuges and sanccuaries. Some of <chose auchoricies
muse be" exercised in ccnjunccicn wich the Department of Fish and

Game, some muse be exercised afcer consulting wich che Department

of Fish and Game, and seme may be ir.cependen”"ly exercised. The
1~ C- ._sn and Game anc cn- marcs C- r_snareas ana

have specific aucnoricics 1in scace game refuges, game sanccu—
aries , and cricical habicac areas. Seme c¢f che auchoricies are

co be exercised in ccr.jur.ccicr. wich DNR, buc for che chree types
of special areas, che Deparcmenc of Fish and Game ar.d che Boards
cf Fisheries and Game have separate permic auchoricy which may be
exercised independently of che Deparcmenc of Nacural Resources.
In _any .event, any.- deparcmencal -actions, which -may -af-f-esc che
coasccj. zone muse be consistent wich <che ACMF, and che con-
siscency review process established in 6 AAC 50 is an example of

incer-deparcmencal coordinacion chac might be useful scacewide.

S VTe Gt
11 LAXW
Harold M. Brown

Accorncy General

Accachmenc
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CUtIMARY OF DIIR/ADF&G
AUTHORITIES IK SPECIAL AREAS
(AG 2 365-043-3A and 366-122-8%*)

Refuses Critical Sanccuaries
naoicac
areas
Consists of scace land or.lv X* X
Cor.siscs of scace and orivr.ee land X**

Snar.e land canncc be transferred in
fee without specific legislative X X
authorization

Land can be leased only for oil and
mineral exploration and development
icv Ci."0

Cil and mineral exploration and develop—

ment governed by state arid federal laws

and regulations, and by limitations X
jcintiv determinei bv DNR £ ADF&G

i

Boards nay regulate all accivicies and

uses noc 1inconsiscenc wich oil and ¥
mineral exoloracion ar.d dsveloom.enc

Leases and ocher paper changes of
scace land status execuced by DNR, X
buc ADF&G muse be aocified firsc..

Sales, leases, and ocher paper changes
of land scatus execuced by private
land owner or DNR, buc ADF&G muse be
nocified firsc

X***

ADF&G and boards may regulate chose
accivicies which chev decermine may X X X
affect fish, game or cheir habicac

Excepc for che unics which have 1incorporated by reference from che
national wildlife refuge system. AS 16.20.030(a) -

Except for the Anchor River/Fritz Creek critical habitat area, which

consists of state land only.

Transfers of state land must be subject to covenants running wich
the land chat make 1ic subjecc co che proceccions of AS 16.20.240
AS 16.20.270



234 STATE OF ALASKA BILLVERSION : CSSB 468 (Res)
1958 LEGISLATIVE SESSION PUBLISHD A T E (SENATE") 3/23/88

FISCAL NOTE

REQUEST:
RevisionDate: = _ _ _ _ _ _ Agency Affected: Dep t+ Of Natural Resourc
Title: Fistahl inhina Ernie Haugen BRU; Land and Water Management

Public Use Area _
Sponsor : JInno<; . ot- al Components
Requestor: Senate Finance Committee

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS

OTHER -

TOTAL

POSITIONS:

FULL-TIME 0 0 n o 0 0
PART-TIME
TEMPORARY

ANALYSIS (Attach a separate page if necessary)
Since there is no specified timeframe for completion of the
management plan, the division shall undertake the project as

its workload permits.

. 465-4958
Prepared by: . ) Phone
Division senator Rick/alford, Co-chairman Date:. 3/23/B8

Senate Finance Committee

Approved by Commissioner: Date:
Agency:

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page: Of



STATE OF ALASKA BILLVERSION - SB 468

1988 LEGISLATIVE SESSION PUBLISHDATE :
FISCAL NOTE
REQUEST: _
Revision Date: Agency Affected: Natutal Resources
Title : i ghino- Frnie Hnmyan Pub- BRU; Land and Water Management

lic Use Area
Sponsor: Jones. Kellv. Halford, et.al Components

Requestor: gpnot-p 0.5RA

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 88 FY 89 FY 90 FY 91 FY 92 FY 93

PERSONAL SERVICES ‘

TRAVEL

CONTRACTUAL 30.0 15.0 5.u 5.0 5.0
SUPPLIES

EQUIPMENT

LAND SI STRUCTURES 1
GRANTS. CL .AIMS 1 1
MISCEU.ANEOUS i

TOTAL OPERATING 30.0 35.0 5.0 5.0 5.0
CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND ~on m 0 s n s n cn
FEDERAL FUNDS

OTHER i

TOTAL 30.0 ! SO 5-2 e o
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Prepared by: Janet Burleson Phone : 465-3700
Division : Land and Water Management: Date : ? /7?3 /ftfl
Approved by Commissioner: | C n Date: 2- *2% »

Agency: Natural Resources

Distribution (by preparer) :*

Legisladvc Finance ! - .,

Legislative Sponsor ' - e e
Requestor || -

Office of Management and Budget ]

Impacted Agency(ies) Pa2e — °°
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89 90 Beyond
300 Contractual 30.0 15.0 5.0
Contract for Plan . Design S implement Operate S
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ALASKA STATE LEGISLATURE

Hne Abfess Wieindre

3813 Denali Street P.O. Box V
Ketchikan, AK 99901 Juneau, AK 99811
907-225-9082 907-465-3743

Senator Lloyd Jones

MEMORANDUM

TO: Representative Sam Cotten Co-Chairman
Representative Adelheid Herrmann Co-chairman
Members, House Resources Committee

FROM: Senator Lloyd Jones

DATE: April 5, 1988

SUBJECT: Resources Committee Substitute for SB 468,
establishing the Ernie Haugen Public Use Area

This legislation has a two fold purpose; to honor a great
public servant of Alaska and to ensure a traditional public
recreation area continues to serve the residents of Petersburg
and Wrangell as well as other Alaskans. The proposed Ernie
Haugen public use area can be reached by driving south
twenty-seven miles from Petersburg on the Mitkof Highway. (See
attached map.)

The resources committee substitute, with which I concur,
substantially reduces the acreage from the original measure.

The intent for the public use area is to ensure historic and
traditional activities are not impeded, and to remove any
discretionary authority from DNR to sell, transfer, or
reclassify the land lying within its boundaries. It is also
intended the area be managed under the existing funds within
DNR1s budget.

I can think of no greater honor to bestow upon Ernie Haugen.
Ernie served Petersburg and Wrangell in the legislature for a
period of eighteen years. He is an individual who has been un-
waivering in his support for the development of Alaska“®s
natural resources, and as such, it is appropriate that we honor
his service.



Page 2,
Ernie Haugen
April 5, 1988

The lands included in the proposed public use area have been
used by the people of Petersburg and Wrangell for the past two
decades as a picnicking, camping, and woodcutting area. It has
also served as a staging area for loading and unloading boats
and barges for pleasure and commercial uses. The Ernie Haugen
Public Use Area would encompass those areas which have been
traditionally used for the pleasure of the two communities.

The description of the area is as follows; from the west, the
area known as Green"s Camp along the south side of the Mitkof
Highway, 1including Crescent Beach/Banana Point along the high-
way to Wilson Cove. The total acreage would be 420, with
approximately 330 in uplands and 90 in tidelands more or less.

Also in the measure is language which provides for power and
transportation easements should they become necessary. The
purpose of this language is to allow for a potential ferry
terminal and necessary roads as well as for compatible utility
development should it become advisable.

I have included for your information letters that were
addressed to the Department of Natural Resources by area
residents expressing the desire for a protective classification
for the area. The underlined portions of the letters express
the residents concerns. Given past and existing use, 1 think
the public use classification best fTits the area being

considered.

Attached are maps showing the location of the proposed public
use area.
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May 5, 1987

Deparcmenc of Nacural Resources
400 Willoughby Avenue, 400
Juneau, Alaska 99801

Attn: JudiCh Brady

Dear Ms. Brady:

Today | was shown a pecicion which requescs chac che land you

propose co sell co che Universicy of Alaska, 2,649 acres on che souch
end of Mickof Island, be wichdrawn from Che lisc of lands made
available for seleccion by che Universicy of Alaska.

How can you so blatancly allow che sale of che best recreacional

area che ciCizens of chis cown have? In che summer, whenever

welre. fortunate enough to have a sunny day, chose who have car;,

make Che long drive Co Banana Poinr. Cresrpnr Rparh nr flrppn.'s.Camp
tQ._raas.C_hot-does and marshmallows, co beachcomb. and co swim_and_
wajLexikjL  You are .giving..awa,y_one—o f—the few places for public-sale—
an area which we all use and love.

Why in che world when you sec out these landsales don'tyou cake

things into better consideration? If you wane Co sell land out there,
at least you should reserve che land che public uses and save ic for
the good of all. If it's yours Co dispose of... Whac is che sales
price ari/way? Why do you have Co sell it all? If you muse make a

sale chere, why noc limit the land sold to only that on Che upland
side of Che road?

Yqu .selected- this for a recreational area around 4 years ago. Whac
has happened???? I'm furious and so are a lot of people down here.

I would like you Co respond to these questions and let me know jusc
how it was determined co sell Chis primepiece ofproperty. What are
die trade-offs? This is absolute buli.

Petersburg, Ak 99833

P.S. Petitions are being circulated throughout the tcvn.



May 11, 1987

Judith Brady, Commissioner
Department of Natural Resources
Pouch n

Juneau , AK 99811

Dear Commissioner :

The citizens of Petersburg are very concerned over the
inclusion of 2,649 acres on the south end of Nitkof island
in the list of lands available for selection by the *

University. Ue wuould like to see this area uithdrauri and
preserved for public use. There are only five places
available to this community, and tourists, for recreational
purposes. Three of the five recreation areas ue en.iov are
Included in that 2,649 acres. LJ seems rather 1ironic that

thogo parcels uhich uere originally selected from the
T.ax>.gass- Nat ional Forest for 1inclusion in the State park
system uould then be turned around and sold for private use_.

Somehou it just doesn ™t add up.

The south end of this island 1is highly used by sport
fishermen, commercial fishermen, hunter_s., bny sr.nuts, gicd
scouts, families, different organizations have picnics at
the recreation areas, and some people collect logs for
fireuood that have drifted ., on the beaches. The 1inipacts
uould be tremendous on the people of this community as uell
as on the land itself and the beaches uhen landouners try to
get their various fill and construction permits. Of course,
ue can ™t forget the deer population uhich 1is nou coming
alive again. There have been numerous deer spotted along
the roadside out there. There uas also a moose spotted,
uhich unfortunately uashit by a car. I understand Fish and
Game anticipates reopening deer hunting on this 1island after
being closed for almost 20 years. Disposing of the upper
portions uf this area uill mean permanent closure to hunting
for Petersburg residents uhich uould have been open for
hunting purposes.

I think it is a real shame that people uere so uninformed
about all this. There uas not enough publicity to make
people auare of uhat 1is b 1ing proposed. The vague
description of the areas selected uas very poor. There uere
no maps sent to shou people the 1impact of the selection.
After the 1informal hearing that uas held here in toun (uhich
uas poorly publicized) ue decided to start a petition to
inform people about uhat is going on and to letyou knou ue
oppose the selection of South Nitkof Island for the land
settlement. After getting the enclosed petition typed up,
and starting to spread the uord, 1 uas amazed hou many
people had no idea uhat it uas even about. They wuere
outraged that uith something this major, uhich uould 1impact
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the uhole community, wuas not made more public, besides the
ides of taking auay our recreation areas- Penple uere also
upset at the 1idea of decisions being made by the University
to sell our recreation area for private use to generate

revenue uhich uill 1in turn not benefit the majority of our

community. Ue uill be the ones deprived of recreational
areas on a small 1island uhich does not have an over
abundance of them. The land selected in the Anchorage area

dosen®"t even amount to a drop 1in the bucket compared to the
over 4,600 acres to be taken from the Petersburg area. Ue
uere not even 1involved in the original transfer of the land
betueen the University and the Municipality valuedat
approximately $25,u00,000. It seems rather unfair that the
Anchorage 3rea lias approximately 1 _icre and the Uasilla area
approximately 2 acres compared to the 4,670 acres the
Petersburg area is supposed to give up. Somehou Ithink the
deck uas Jloaded uhen this hand wuas dealt out.

Ue. I _Lve -tin_a small 1island and there are only tuo beaches
that you can drive to on our hjghuay system. One 1is just
about 2 miles or so from toun called Sandy Beach. It™s a
small ber.ch but pretty nice 1if you don ™ mind not having
much sun and getting the cold uind off the glacier uhen you
are there trying to picnic. The only other beach you can
drive to is Crescent Beach uhich has the unfortunate
location of being in the middle of the proposed land
settlement pool . he nicest beach to Picnic at as.it
IS on the_ s.Qu.therii. endof the island .uhich gets._.nore
sunshine "and uhich the temperatures are aluays uarrner than
in toun. It is also small and farther auay from toun, but

is uell uorth the drive.

The enclosed petition uas started the afternoon of Thursday,
May 7th and collected Monday morning, May 11th. In that
short amount of time ue collected 391 signatures.

Pe ter sbhu~q has a population of about 3,000 people and at _
lfast 1,500 adults. In just 3 days ue collected .signatures
from over one-fourth of the adults in our community. It
given more time for the petition ue could have easily
gathered signatures from practically every adult 1in toun.
Of all the many many people | shoued the petition to, not
one of them said they uould not sign. I am sending a copy
of the petition to you to shou you that ue are very much
against the 1inclusion of this land in the proposed land
selection.

I am also enclosing copies of three public opinion messages
and a letter from a 9 year old girl uritten in regards to
this land selection. You should also have received a letter
from a concerned citizen of our community. The boy scouts
in our community uere also gox.ng to send a telegram(s) to
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voice their concern in this matter. Please take time to
read these letters and messn ;es as this 1is something ue uant

you to knou that ue do not take [lightly.

Sincerely yours,

Teresa Stolpe
Concerned Petersburg Citizen

ccC: Governor Couper
Senator Jones
Representatives: Sund
Taylor
D. Daigger, DNR
C. Nash, University of Anchorage
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38’3 Denali Street P.O. Box V
<etchikan. AX 99901 Juneau. AK 99811
907-225-9082 907-165-3743

Senator Lloyd Jones

June 24, 1987

Judy Brady, Commissioner
Department of Natural Resources
Box

Juneau, Alaska 99811

Dear Commissioner Brady:

I am writing regarding the proposed state land transfers to the
the University of Alaska near Petersburg. I want to know tha
department®s response to the legislative intent for Thomas Bay
which 1 and Sanator Duncan was placed into yo”r budget. I am
also concerned about the sale of parcels on south Mitkof Island
near Petersburg. You are now probably aware of the strong
public sentiment in Petersburg to the proposed land transfers.

The areas on south Mitkof Island proposed for transfer to the
Universitv of Alaska have been historically used as recreation
areas by the residents of Petersburg and to some degree~the ,,.
residents_of£. . \Wrangell. In fact this is often a meeting area
for the relatives and friends of the communities of Petersburg
and Wrangell.

As a former Petersburg resident who has utilized that area with
my friends and family | am concerned that the Department 1is
making a bad public policy decision. I understand that the
Department needs land to settle with the University of Alaska.
However, 1 am concerned that the Department is proceeding
without considering other options.

To my knowledge the Department did not determine if there was a
possible legislative solution. It seems that this land trade
IS being rushed. It also appears that southeast Alaska 1is
being asked to pay for some bad decisions made in southcentral
Alaska. It appears that some hasty and uninformed decisions
are being made which unfairly affect my constituents.

I encourage the Department to consider other options such as
making future state land grants from tha federal government in
all parts of Alaska available to the University.
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To take avav state land which has been historically used as
prime recreation land by generations of Alaskans seems unwise.
Has DNR considered that these areas have had this historic
recreational use? I wonder if DNR would take similar action
against popular and prime state recreation near the major
population areas of the state, or would some form of compromise
be worked out?

The Senate and the House placed two separate 1intent language
statments 1n the DNR budget which makes clear that the Thomas
Bay Qlands were not to be considered in land exchange between

the University and DNR. Had there been sufficient information
and the opportunity there would be similar intent for south

Mitkof Island.

I urge you to reconsider the Departments proposed actions on
state land near Petersburg. I would also suggest that the
Department consider other options such as future land
selections thr.t may be forthcoming from the fec”ral government.
I will be happy to assist DNR in finding a possible solution to
this problem.

I look torward to hearing a response from the department
regarding this letter.
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>81] Denali Street P.O. Box V
<etchikan. AX 99901 juneau. AX 998ii
907-225-9082 907-465-3743

Senator Lloyd Jones

Jane 24, 1987

Judy Brady, Commissioner
Department of Natural Resources
Box

Juneau, Alaska 99811

Dear Commissioner Brady:

I am writing regarding the proposed state land transfers to the
the University of Alaska near Petersburg. I want to know the
department®s response to the legislative intent for Thomas Bay
which 1 and Senator Duncan was placed i1nto your budget. I am
also concerned about the sale of parcels on south Mitkof Island
near Petersburg. You are now probably aware of the strong

public sentiment iIn Petersburg to the proposed land transfers.

The areas on south Mitkof Island proposed for transfer to the
Universitv of Alaska have been historically used as recreation
axeas J3y_Jthe residents of Petersburg and to some _degree_the_
residents_Qf Wrangell. In fact this is often a meeting area
for the relatives and friends of the communities of Petersburg
and Wrangell.

As a former Petersburg resident who has utilized that area with
my Tfriends and family 1 am concerned that the Department is
making a bad public policy decision. I understand that the
Department needs land to settle with the University of Alaska.
However, | am co. cerned that the Department 1iIs proceeding
without considering other options.

To my knowledge the Department did not determine if there was a
possible legislative solution. It seems that this land trade
is being rushed. It also appears that southeast Alaska is
being asked to pay for some bad decisions made in southcentral
Alaska. It appears that some hasty and uninformed decisions
are being made which unfairly affect my constituents.

I encourage the Department to consider other options such as
making future state land grants from the federal government in
all parts of Alaska available to the University.
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To take away state land which has been historically used as
prime recreation land by generations of Alaskans seems unwise.
Has DNR considered that these areas have had this historic
recreational use? I wonder if DNR would take similar action
against popular and prime state recreation near the major
population areas of the state, or would some form of compromise
be worked out?

The Senate and the House placed two separate intent language
statments in the DNR budget which makes clear that the Thomas
Bay lands were not to be considered in land exchange between
the University and DNR. Had there been sufficient information
and the opportunity there would be similar intent for south

Mitkof Island.

I urge you to reconsider the Departments proposed actions on
state land near Petersburg. I would also suggest that the
Department consider other options such as future land
selections thc.t may be forthcoming from the Tfec®"sral government.
I will be happy to assist DNR in finding a possible solution to
this problem.

I look forward to hearing a response from the department
regarding this letter.
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jitiy 7, 1937

Richard LeFebvre

Dopjr fnertl of Natural Resources
Division of WLM

P.O. Sox 7207005

Anchorage, Alaska 99510-7005

Dear Mr. LeFebvre:

Sr.closed you will find the copy of the petition that was circulated In
?*ter suurg and sent to your Juneau office via DHL to Judy Brady,
Commissioner and signed for by Lori Notest Ine, andalso sent to your
Anchorage office via Alaska Airlines GoldsTreak toDer.ny Daiggur on May 12.
I'm really glad that 1 called to Inquire about the statement made In your
letter to me saying that you"d received a petition with 51 signatures as it

seemed you hadn®"t received our petition which had 391 signatures. Now as
if has turned out, no one |In your offices has any record of this petition
aT el L It just makes me wonder that If you lost a document of this

r,jrure, wnat else has been misplaced.

in my letter when It was stated that the Commissioner would noT accept our
perition, we were told that sending it to Juneau wouldn®t meeT the deadline
requirements and that it had to go to Anchorage. Since we"d only heard
about South Mitkof Island the week before the deadline, we were operating
under a lot of pressure to have this In before It was too late. We had
already sent one DHL to Juneau. This means we had to send the packet to
Ketchikan via “Wrangell Air Service which cost $10 and then it went from
Ketchikan to Juneau via DHL which cost another $14. Then we had to turn
around and make another copy and goldstreak that one to Anchorage which

cost 115. It doesn™"t make things easy having the Jet go through to ihe
north once a day and to the south once a day. I never realized how far
away Anchorage and Juneau were till we went through this operation. You

can imagine how shocked we are to find that neither of your offices nas a
copy of fhis document.

As I mentioned In a phone conversation with you day before yesterday, amap
of I1.E. Alaska, and the rest of the State, with the areas affected In a
highlighted color with instructions to contact a specific local office
written somewhere on the map would be a simple way that people would know
wnot areas of the State were being considered In this Jland transfer. This
is the sort of thing that would stand out at the post office or at the city
office window or a place of like nature. The maps sent to me are pathetic
to say the leasi™® A sample 1is enclosed. At least with a broader, more
general map, a person would be able to target the areas of concern and
invesrigate more deeply using your maps as a second step going on from
fhere to something like a topographic map.

The "emergency" hearing In Petersburg was called to address the concerns of
+re moose hunters. The Mitkof Island lands were barely mentioned. The
subject of that meeting was Thomas Bay basically, and hardly anyone was
aware of the proposed transfer at the end of Mitkof Island. The emergency
meeting, being called on short order, was not well advertised, and wasn"t



on your agenda at all until the moose hunters raised such a stink that
someone had to come down.

I have been informed that written statements by Individuals holds more
weight than a petition, and that 3 qulfa understandable. I just want you
to know that I personally pounoea the streets of thistown and gotl100
signatures on my own, andl*d be more than happy to go through the [list of
names and give you their comments. I had considered taking a tape recorder
around to get some of tho comments. Of course there were some that weren"t
fit for many people to hear. I"'m sure everyone wouldbe glad to say It
again. The klds*"comments were quite special.

Andy Pekovich asked me whether there were any areas we"d be willing to give
up out thore. His suggestion that the State keep from Banana Pt. to Wilson
Creek Recreation Area Is such a ridiculously small concession. Tho. Sumner
Sfrait Rftcrentier. Area known as Crenn®s Camp |Is used all the time and 1is on
ttce- other- ewl-04 tne- proposed- l-and- t-r-ansfer- frnm Parana Print, | didn"t
have the map In front of mo at the time, so I lust want to let you know
ther from the Banana Point Boat Launching Ramp to the Sumner Strait
Re.creati.Qn_.Area_lis.the land we all use and dearly enjoy. Wa. are adamanlly
agai.nst anv of it being sold 1into private ownership. If people are allowed
to build there, the rosult would be the destruction of the natural beauty
of the area. We already have enough poaching |In this area, and we don"t
want to see the bears, deer, eagles, and other creatures Kkilled or

frigntened away. It Is one of the pleasures to drive there and see bears
and marton and other critters running along the road. Wo don®"t warn to see
it littered with abandoned vehicles and tacky residences. Wo want it to

stay like It is.
Slncerely,

* r4r o ' -7
| *

-y
Jackie Tyson

cc: Governor Cowper
Rep. John Sund
Rep. Rob In Taylor
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OFFICE OF THE COMMISSIONER

April 29, 1988

The Honorable Sam Cotten

Chairman, House Resource Committee
P.O. Box V

Juneau, Alaska 99811

Dear Representative Cotten:

Subject: The Committee Substitute for Senate Bill 472
(Resources), which would require the Commissioner of Natural
Resources to lease the Matanuska Maid Sreamery to a dairy
producers®” cooperative by July 1, 1989. The bill would also
require the Commissioner to transfer the creamery to the
cooperative, at the cooperative®s request, any time between
June 30, 1999 and June 30, 2004.

Position: The Department of Natural Resources supports th_
concept of returning the creamery to the private sector. \.e
wish to point out, however, that if we are required to sell,
lease, or transfer the facility to a particular group we
cannot ensure the continued success of the operation.

Absent direction to the contrary, the department will
process with its current plan to enter a one year agreement
with Alaska Dairy, 1Inc. (draft enclosed) for management
oversight of the creamery. The agreement will allow Alaska
Dairy, 1Inc. the opportunity to experience and learn creamery
management and give dairy farmers a stronger voice 1in
creamery operations. With creamery management experience to
draw upon, Alaska Dairy, 1Inc. may decide to purchase the
creamery from the state.

When qualified buyers are interested in purchasing J e
creamery, it will be offered for sale through the c. ipet-
itive bidding process.

Because of its confidential nature, information about
creamery finances will be provided to you separately. I
hope to have additional information about the creamery
available for the committee before its next meeting on this
bill.

400 WILLOUGHBY AYE.
JUNEAU. ALASKA 99801-1796
PHONE: (907) 465-2400

1

T



Representative Cotten

S Merely,

Udp /fa.ti"Oiu- (
Judith M. Brady

Commissioner
Enclosures

cc: Committee Members
Senator Josephson
Bob Evans
Ron Clarke
Mark Weaver

April

29,

1988



-

VSTATE OF ALASKA

19SSULEGISLATIVE SESSION PUBLISHDATE

ety Nt a AN ANASTSARfrr>Tr"

BILLVERSION:CSSB 472 Resources

FISCAL NOTE
REQUEST:
Revision Date: 3/31/88 Agency Affected: Natural Resources
Title : Transfer Matanuska Maid Assets . Agricultural Management
Sponsor: Gen. Resources Committee Components :.ARI.F
Requestor Senate Finance Committee
EXPENDITURES/REVENUES: (Thousands Of Dollars)
OPERATING FY 83 FY 89 FY SO FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL 0 PERATING -0- -0- -0- -0- -0- -0-
C.AF1TAL -n- -0- -0- -0- -0- -0-
REVENUE -0- (3222.2) (222.2) (222.2) (222.2) (222.2)
FUNDING:  (Thousands of Dollars)
GENERAL FUND
~DERALFUNDS
OTHER .
TOTAL
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS (Attach a separate page if necessary)
This fiscal note adjusts the revenue loss to the state related to transfer c
the creamery to a dairy cooperative because the cash, accounts receivable,
inventory and prepaid expenses will not be included in the transfer. (See
attached explanation).
Prepared by: Hal Ward — Phone72°°
Division : Division of Agriculture Date: 3/31/88-
Approved by Commissioner: Date: 3/21/88
Agency: n.-.m.-v.-oQ
Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management at i Budget page of

Impacted Agcncy(ies)



Explanation for Revised Fiscal Note

- i
CSSB 472 (Resources)
FY 89 FY 90-93
156.0 Lease Income 156.0 Lease Income
(140.2) Loss of Opportunity for Sale (148.2)Loss of Opportunity
(230.0) Depreciation (230.0)Depreciation
(3000.0) Loss of Capital Improvements
(3222.2) Loss for FY 89 (222.2) Loss per year FY 90-93

Lease payment income is projected to be $156,000 per year ($13,000 per month).

The 1loss in income from immediate sale of the land and buildings in Anchorage

over 20 years at 8% for the current tax value (March, 1988) is $1,475,500 ($148,200
per year). The loan fund would receive no repayment for the contribution of over
$3,000,000 in operating capital and plant improvements during the last three years.

The recently incorporated cooperative that is seeking to lease/purchase the creamery
has no assets and no financial capacity to provide operating capital or plant

maintenance. The exposure to the State of Alaska as owner of the facility would include
working capital of 3,000,000 and replacement of equipment based or. depreciation

of $230,000 per year for 15 years to offset obsolesence and provide for future -
expansion.

Page 2 of 2



AGREEMENT

This Agreement 1is made among Alaska Dairy, Inc. (here—
after "ADI"), the State of Alaska, Department of Natural
Resources, Agricultural™ Revolving Loan Fund (hereafter "AFJLF"),
and the Alaska Quality Dairy Cooperative, 1Inc. to provide manage —
ment oversight for the creamery located in Anchorage, Alaska, and
the feedmill and store located in Palmer, Alaska, both formerly
owned by Matanuska Maid, Inc. (hereafter "the <creamery"™), and

other rights and duties.

RECITALS
1. ARLF commenced its operation of the creamery on November 16,
1984.
2. ARLF completed its acquisition of the creamery assets in
December, 1985.
3. The Department of Natural Resources and A.RLF have concluded

that the creamery should receive management oversight from a
corporation which has representation from the dairy farming
community, the State of Alaska, and the Alaska business com—
munity .
TERMS

1. ARLF, with the consent of the Commissioner of the Department
Natural Resources, ADI, and the, Alaska Quality Dairy
Cooperative, Inc. enter into this Agreement for ADI to
provide management oversight for the creamery for the period
January 1, 1988 to December 31, 1938, and other rights and

duties. ARLr may extend this Agreement for one year.

AGREEMENT
531-J13 PAGE 1



