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BILL ANALYSIS
DEPARTMENT _  , .
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JHORTT,7L£of: Confidentiality of shellfish stock abundance surveys

DEPARTMENT POSJTTON

Neutral
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DATE
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SUMMARY 7
OTHER AGENCIES AFFECTED BY BILL

None
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Unknown
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Unknown
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Unknown

FHCAL IMPACT: £ NONE □  FISCAL NOTE ATTACHED

BACXGAOUNOUQJ6LATTYE INTENT

This bill would stake confidential until tha end of thei^&rrent 
fishing season, all.. infomation fro* shellfish abundance surveys 
which show the abundance of shellfish by sampling location.

ANALYSIS OF BILL/PROGRAM EFFECTS

See Attached

' i-*, :r- ■

AMCN0lf€HT8 W O S L O

(c) Shellfish stock abundance survey information that reveals 
shellfish catch by sampling location is confidential and is not 
subject to inspection or copying under AS 09.25.110 - 09.25.120 
until the close of the fishing season for which the survey was 

conducted.
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A n a l y s i s  o f  B i l l / P r o g r a m  E f f e c t s

P R O :  T h i s  b i l l  m a y  p e r m i t  t h e  d e p a r t m e n t  t o  o p e n  s e a s o n s  i n  a r e a s  
w h i c h  h a v e  s m a l l ,  l o c a l i z e d  s h e l l f i s h  p o p u l a t i o n s .  If t h e  
l o c a t i o n s  o f  t h e s e  p o p u l a t i o n s  a r e  p u b l i c i z e d  p r i o r  t o  t h e  
f i s h i n g  s e a s o n ,  e f f o r t  c o u l d  b e  c o n c e n t r a t e d  a n d  t h e  d e p a r t m e n t  
w o u l d  b e  r e l u c t a n t  t o  a l l o w  a f i s h e r y .  I f  s o m e  f i s h e r m e n  a r *  n o t  
a w a r e  o f  t h e s e  c o n c e n t r a t i o n s ,  e f f o r t  m a y  b e  m o r e  d i s p e r s e d  a n d  a 
s h o r t  o p e n i n g  m i g h t  b e  p o s s i b l e  w i t h o u t  t h e  r i s k  o f  o v e r h a r v e s t .

C O N :  A s s e s s m e n t  s u r v e y s  a r e  o f t e n  u s e d  t o  s e t  g u i d e l i n e  h a r v e s t
l e v e l s  p r i o r  -to a f i s h e r y .  T h e  p u b l i c  h a s  a l w a y s  h a d  t h e  
o p p o r t u n i t y  t o  c r i t i q u e  t h e s e  s u r v e y s  a n d  c o n f i r m  t h e  v a l i d i t y  o f  
t h e  g u i d l i n e  h a r v e s t  l e v e l s  b e f o r e  t h e  s e a s o n .  T h i s  p r o c e s s  w i l l  
n o t  b e  p o s s i b l e  u n d e r  t h e  p r o p o s e d  l e g i s l a t i o n .

S h e l l f i s h  p o p u l a t i o n s  a r e  g e n e r a l l y  n o t  h i g h l y  m o b i l e  a n d  
s h e l l f i s h  s u r v e y s  o f t e n  i n d i c a t e  t h e  a v a i l a b i l i t y  o f  r e c r u i t m e n t  
i n  f u t u r e  y e a r s .  S i n c e  t h i s  i n f o r m a t i o n  w i l l  o n l y  r e m a i n  
c o n f i d e n t i a l  d u r i n g  t h e  c u r r e n t  s e a s o n ,  a f i s h e r m a n  c o u l d  r e f e r  
t o  t h e  s u r v e y  c o n d u c t e d  t h e  p r e v i o u s  y e a r  t o  i d e n t i f y  p r o b a b l e  

s h e l l f i s h  c o n c e n t r a t i o n s .  T h i s  m a y  t e n d  t o  d i l u t e  t h e  p o s s i b l e  
b e n e f i t s  c i t e d  a b o v e .





AMENDMENT
To CSSB 468 (Res)/Ernie Haugen Public Use Area

On Page 1, Line 25, after "Resources." insert:

The Department of Fish and Game is responsible for the 
management of fisheries and wildlife resources within the 

Ernie Haugen Public Use Area.

On Page 2, Line 1, delete:

"consult with"

And Insert:

obtain the concc."ince of



HOUSE COMMITTEE REPORT
( 9 )

D a t e  r e f e r r e d : 3 / 2 8 / 8 8 F U R T H E R  R E F E R R A L S : F i n a n c e

T h e R e s o u r c e s

D A T E :  ^  ' o ? S  ~  

C o m m i t t e e  h a s  c o n s i d e r e d  C S S B  4 6 8 (Res)

" A n  A c t  e s t a b l i s h i n g  t h e  E r n i e  H a u g e n  P u b l i c  U s e  A r e a ;  a n d  p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "

R E C O M M E N D S :

[ ] r e p l a c e  w i t h  ___________

[ ] a t t a c h e d  a m e n d m e n t ( s )

d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f e r r a l  t o  t h e

[ ] t h e  s a m e  t i t l e

[ ] a n e w  t i t l e

C o m m i t t e e

A D O P T S : [ ] l e t t e r  o f  i n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) : 

] f i s c a l  i m p a c t  

[ ] z e r o  f i s c a l  n o t e  

[ ] z e r o  w i t h  a n a l y s i s

S I G N I N G  D O  P A S S :

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e

p u b l i s h e d  __________________________

[ ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l

n o t e  p u b l i s h e d  ___________________

S I G N I J G  O T H E R  R E C O M M E N D A T I O N S :

C h a i r m a n ' s  s i g n a t u r e



R E Q U E S T :  ____________
S T A T E  O F  A L A S K A

19SS L E G I S L A T I V E  S E S S I O N

H c s /B IL L  V E R S IO N - / C S S B  468 ( R e s )  P U B LISH  D A T E :  _________________________
FISCAL NOTE

Revision Date: ____________________________________
Title :_Ar Act: e s t a b l i s h i n g  the E r n i e

H a u g e n  P u b l i c  U se Area.___________________

Sponsor: S e n a t o r s  J o n e s .  R o l l v ,  eu al

Requestor: H o u s e  R e s o u r c e s  Coa.iai-ttoe

E X P E N D IT U R E S / R E V E N U E S : (Thousands of Dollars)

A°encyAffected' N a t u r a l  R e s o u r c e s  BRU : L a n d  a n d  W a t e r  M a n a g e m e n t

Components : .

O P E R A T I N G ! Y  SS F Y  89 F Y  90 F Y  91 F Y  92 F Y  93

P E R S O N A L  SERVICES .......
T R A V E L "
C O N T R A C T U A L 3 0 . 0 1 5.0 5 . 0 5 . 0 5 . 0
SUPPLIES

EQUIPMENT

L A N D  &  S T R U C T U R E S

GRANTS, CLAIMS

MISCELLANEOUS

T O T A L  O P E R A T I N G 3 0 . 0 15. 0 5 . 0 c nJ < w 5 . 0

CAPITAL

/

R E V E N U E

F U N D IN G : (Thousands o f Dollars)
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T O TAL

3 0 . 0 15.0 5 . 0 5 . 0 5 . 0
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FULL-TIME

PART-TIME

T E M P O R A R Y

1

1
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A M E N D M E N T
T o  C S S B  4 6 8  ( R E S ) / E r n i e  H a u g e n  P u b l i c  U s e  A r e a

O n  P a g e  1, L i n e  25, a f t e r  " R e s o u r c e s . "  i n s e r t :

T h e  m a n a g e m e n t  o f  s p o r t  a n d  s u b s i s t e n c e  f i s h i n g ,  h u n t i n g ,  
o r  t r a p p i n g  a l l o w e d  u n d e r  a r e g u l a t i o n  o f  t h e  B o a r d  o f  F i s h e r i e s  o r  t h e  
B o a r d  o f  G a m e  w i t h i n  t h e  E r n i e  H a u g e n  P u b l i c  U s e  A r e a  i s  t h e  
r e s p o n s i b i l i t y  o f  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e .  N o t h i n g  i n  A S  
4 1 . 2 3 . 1 5 0  - 1 8 0  p r o h i b i t s  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  f r o m  e n g a g i n g  
i n  r e h a b i l i t a t i o n ,  enhancement,, a n d  d e v e l o p m e n t  o f  f i s h  a n d  w i l d l i f e  
h a b i t a t  w i t h i n  a n  a r e a  d e s c r i b e d  i n  A S  4 1 . 2 3 . 1 8 0 .

O n  P a g e  2, L i n e  1, d e l e t e :  

" c o n s u l t  w i t h "

A n d  I n s e r t :

o b t a i n  t h e  c o n c u r r e n c e  o f



■ » .. »I / .

‘ fl~' /\\ I T | u  '01 j c  /;\ I; /.v.

r  i!l -  U  : !:v.ITU L‘ U Z  V Z ‘ L .__— ■- _ ■_D E P A R T M E N T  03* L A W
;/ U -

1 N \  
"/' c-v

OFF ICE OF THE ATTORNEY  GENERAL  
N o v e m b e r  8, 1985
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BILL SHEFFIELD, G O V E R N O R

REPLY TO:

H o n o r a b l e  E s t h e r  W u n n i c k e  
C o m m i s s i o n e r

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
P o u c h  M

J u n e a u ,  A l a s k a  9981.1

H o n o r a b l e  D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r
D e p a r t m e n t  o f  F i s h  a n d  G a m e  
P.O. Bo:-; 3 - 2 0 0 0  

J u n e a u .  A l a s k a  9 9 8 1 1

JSS®*8
not ^ 1534

□  1031 W -1th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (9071 276-3560

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 4C9
FAIRBANKS. ALASKA 99701 
PHONE: 1907) 452-1563

(IT p OUCH X  r STATE CAPITOL 
JUNEAU. ALASKA 99 3 ,1  
PHONE: 1907) 465-3600

0 . 0 0 ( 6

R.e: G a m e  r e f u g e s ,  g a m e

s a n c t u a r i e s ,  a n d  f i s h  & g a m e  
c r i t i c a l  h a b i t a t  a r e a s :  
a u t h o r i t i e s  c f  t he  D e p a r t ­
m e n t  o f  N a t u r a l  R e s o u r c e s  
a n d  t h e  D e p a r t m e n t  o f  F i s h  
a n d  G a m e

O u r  f i l e s :  3 6 6 - 0 4 5 - 8 4  a n d
3 6 6 - 1 2 2 - 8 4

D e a r  C o m m i s s i o n e r s  W u n n i c k e  a n d  C o l l i n s w o r t h :I .  INTRODUCTION
B o t h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  (" D N R " )  a n d  

t he  D e p a r t m e n t  o f  F i s h  a n d  G a m e  ( " A D F & G " ) h a v e  a s k e d  q u e s t i o n s  

r e g a r d i n g  t h e i r  r e s p e c t i v e  a u t h o r i t i e s  in g a m e  r e f u g e s ,  g a m e

s a n c t u a r i e s ,  a n d  f i s h  a n d  g a m e  c r i t i c a l  h a b i t a t  a r e a s  ( c o l i e c -

r. . *.
t i v e l y  r e f e r r e d  to as " s p e c i a l  a r e a s " ) .  O u r  a n a l y s i s  r e v e a l s  t h a t



Hon. E s t h e r  W u n n i c k e  
C o m m i s s i o n e r ,  D M R  

Hon. D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r ,  ADF&C*

F i l e  3 6 6 - 0 4 5 - 8 4  & 3 6 6 - 1 2 2 - 8 4

N o v e m b e r  8, 1985

Pa ge  2

the two d e p a r t m e n t s  1 / h a v e  c o m p l e m e n t a r y  s t a t u t o r y  a u t h o r i t i e s  

in t h a t  e a c h  h a s  s e p a r a t e ,  i n d e p e n d e n t  p e r m i t t i n g  a u t h o r i t y ,  as 

w e l l  as o t h e r  r e s p o n s i b i l i t i e s  w h i c h  a r e  to b e  c a r r i e d  c u t  in 

c o n j u n c t i o n  w i t h  o r  a f t e r  c o n s u l t a t i o n  w i t h  the e t h e r  d e p a r t m e n t .  

(The a t t a c h e d  c h a r t  s u m m a r i z e s  the a u t h o r i t i e s  o f  D M R  a n d  ADF&C- 

in s p e c i a l  a r e a s . )  In a d d i t i o n ,  fo r  a c t i v i t i e s  l o c a t e d  in o r  

a f f e c t i n g  the c o a s t a l  zon e,  b o t h  d e p a r t m e n t s  m u s t  i m p l e m e n t  t h e i r  

a u t h o r i t i e s  in a m a n n e r  c o n s i s t e n t  w i t h  the A l a s k a  C o a s t a l  

M a n a g e m e n t  P r o g r a m .  T h i s  o p i n i o n  f e l l o w s  the f o l l o w i n g  o u c l i n e :

i.

II.

I n t r o d u c t i o n

T h e  s t a t u t o r y  f r a m e w o r k

A. S p e c i a l  a r e a s

D M R  g e n e r a l  a u t h o r i t i e sB.

C. DN R ' ' a u t h o r i t i e s  s p e c i f i c  
to s p e c i a l  a r e a s  x

p a g e  i 

p a g e  3 

p a g e  3 

p a g e  6

p a g e  13

D. A D F & G  a u t h o r i t i e s  in s p e c i a l  a r e a

E. C o a s t a l  z o n e  c o n s i s t e n c y  r e v i e w

III. P r i o r  a t t o r n e y  g e n e r a l  o p i n i o n s

IV. I n t e r a c t i o n  b e t w e e n  D M R  a n d  A D F & G  
a u t h o r i t i e s

1 / As d i s c u s s e d  l a t e r  in  this  m e m o r a n d u m ,  A D F & G  a n d  th e ^Bo ar ds  
of F i s h e r i e s  a n d  G a m e  e a c h  h a v e  b e e n  d e l e g a t e d  s l i g h t l y  d i f f e r e n t  
a u t h o r i t i e s  in s p e c i a l  ar ea s.  T h o s e  w i l l  be o u t l i n e d  in d e t a i l ,  
b u t  t h r o u g h o u t  this  o p i n i o n ,  the c o m b i n e d  a u t h o r i t i e s  w i l l  b e  

g e n e r a l l y  r e f e r r e d  to as b e l o n g i n g  to A D F & G .  In a d d i t i o n ,  the 
C o m m i s s i o n e r  o f  A D F & G  w i l l  b e  r e f e r r e d  to as " A D F & G . "



Hon. E s t h e r  W u n n i c k e  N o v e m b e r  8, 1935
C o m m i s s i o n e r ,  D M R  ! Pa'-e 3
Hon. D o n  V/. C o l l i n s w o r t h
C o m m i s s i o n e r ,  A D F & G

F i l e  3 6 6 - 0 * 5 - 3 4  & 3 6 6 - 1 2 2 - 8 4

A. C o n s u l t a t i o n  r e q u i r e m e n t s  p a t e  23

B. M a t u r e  o f  s e p a r a t e ,  c o m p l e m e n t a r y

a u t h o r i t i e s  * p a r e  30

C. S e p a r a t e ,  c o m p l e m e n t a r y  a u t h o r i t i e s

in s a n c c u a r i e s  " p a s s  31

D. S e p a r a t e ,  c o m p l e m e n t a r y  a u t h o r i t i e s

in r e f u g e s  a n d  c r i t i c a l  h a b i t a t  a r e a s  p a g e  32

E. W a t e r  a p p r o p r i a t i o n  a n d  u s e  p a g e  37

F. P r o h i b i t i o n  o n  c r a n s f e r  o f  s t a t e
l a n d  o u t  o f  r e f u s e s  -a ~  = ,0

G. S u m m a r y  a n d  e x a m p l e s  o a ^ e  12

V. S p e c i f i c  q u e s t i o n s  f r o m  D M R  a n d  A D F & G  p a g e  15

VI. C o n c l u s i o n  c a s e  52

C h a r t  s u m m a r i z i n g  D N R / A D F & G  a u t h o r i t i e s

in s p e c i a l  a r e a s  a t t a c h e dI I .  THE STATUTORY FRAMEWORK
T h e r e  a r e  s e v e r a l  d i f f e r e n t  s e t s  o f  s t a t u t o r y  p r o -

■* -» • Ik * L* ] *

v i s i o n s  r e l e v a n t  to th is  m a t t e r ,  a n d  t h e y  w i l l  b e  d i s c u s s e d  b y  

c a t e g o r y :  t h o s e  s e t t i n g  up the s p e c i a l  a r e a s ,  t h o s e  s e t t i n g  o u t

D N R ' s  g e n e r a l  a u t h o r i t i e s ,  t h o s e  s e t t i n g  o u t  D M R ' s  a u t h o r i t i e s  

s p e c i f i c  to s p e c i a l  a r e a s ,  t h o s e  s e t c i n g  o u t  A D F & G ' s  a u t h o r i t i e s  

in s p e c i a l  a r e a s ,  a n d  t h o s e  d e s c r i b i n g  the c o a s t a l  z o n e  c o n s i s ­

t e n c y  r e v i e w  p r o c e d u r e .

A. S p e c i a l  a r e a s

In AS  16 .2 0,  the l e g i s l a t u r e  c r e a t e d  t h r e e  c a t e g o r i e s  

of  s p e c i a l  g e o g r a p h i c  a r e a s  w h i c h  a r e  th e  m a i n  s u b j e c t  o f  the 

r e l a t e d  q u e s t i o n s  p o s e d  b y  D M R  a n d  A D F & G :  g a m e  r e f u g e s ,  g a m e



Hon. E s t h e r  W u n n i c k e  N o v e m b e r  S, 1 9 0 5
C o m m i s s l o n e r , D M R  . r a g e  4
Hon. D o n  W. C o l l i n s w o r t h
C o m m i s s i o n e r ,  A D F & G
F i l e  3 6 6 - 0 4 5 - 5 4  & 2 6 6 - 1 2 2 - 8 4

s a n c t u a r i e s , a n d  f i s h  ar.d g a m e  c r i t i c a l  h a b i t a t  a re as . E a c h  has  

s i m i l a r  p u r p o s e s ,  b u t  the s t a t u t o r y  p r o v i s i o n s  e s t a b l i s h i n g  e a c h  

v a r y  s o m e w h a t .

T h e  p u r p o s e  o f  s t a t e  g a m e  r e f u g e s  2/ is to " p r o t e c t  

a n d  p r e s e r v e  the n a t u r a l  h a b i t a t  a n d  g a m e  p o p u l a t i o n [s ] in 

c e r t a i n  d e s i g n a t e d  a r e a s  of  the state."' AS  i o . 2 C . 0 2 Q .  3 /

T w o  g a m e  s a n c t u a r i e s  h a v e  b e e n  e s t a b l i s h e d ,  th e W a l r u s

I s l a n d s  s t a t e  g a m e  s a n c t u a r y  ar.d the M c N e i l  R i v e r  s t a t e  g a m e

s a n c t u a r y ,  b o t h  c o n s i s t i n g  of the l a n d  d e s c r i b e d  in the s t a t u t e  

a n d  a d j a c e n t  s t a t e  w a t e r s .  A S  1 6 . 2 0 . 1 1 0  a n d  AS 1 6 . 2 0 . 1 6 0 .  4/

T h e  p u r p o s e  of t he  s a n c t u a r i e s  is "t o  p r o t e c t "  the g a m e  f o u n d

2/ T h e  s t a t e  g a m e  r e f u g e s  i n c l u d e  17 u n i t s  w h i c h  h a d  b e e n  i n  the
n a t i o n a l  w i l d l i f e  r e f u g e  s y s t e m  at the t i m e  A l a s k a  a c h i e v e d
S t a c e h o o d ,  a n d  the vt id e a n d  s u b m e r g e d  l a n d  a d j a c e n t  to tw o of  the 

u n i t s .  AS 1 6 . 2 0 . 0 3 0 ( a ) .  S e v e n  o t h e r  u n i t s  a re  a l s o  e n c o m p a s s e d ,  
c o m p r i s e d  o f th e s t a t e - c w n e d  iar.d a n d  a d j a c e n t  w a t e r  in  the  
T o t t e r  P o i n t  s t a t e  g a m e  r e f u g e ,  AS 1 6 . 2 0 . 0 3 0 ( b ) ,  the G o o s e  B a y  

s t a t e  g a m e  r e f u g e ,  AS 1 6 . 2 0 . 0 3 0 ( c ) ,  the P a l m e r  H a y  F l a t s  s t a t e  
g a m e  r e f u g e ,  AS 1 6 . 2 0 . 0 3 2 ,  the  M e n d e n h a l l  W e t l a n d s  s t a t e  g a m e  
r e f u g e ,  AS 1 6 . 2 0 . 0 3 4 ,  the S u s i t n a  F l a t s  s t a t e  g a m e  r e f u g e ,  AS 1 6 . 2 0 , 0 3 6 ,  the T r a d i n g  B a y  s t a t e  g a m e  r e f u g e ,  AS 1 6 . 2 0 . 0 3 3 ,
a n d  C r e a m e r ' s  F i e l d  m i g r a t o r y  w a t e r f o w l  r e f u g e ,  AS 1 6 . 2 0 . 0 3 9 .

3 / T h e  l e g i s l a t u r e  e s t a b l i s h e d  a d d i t i o n a l  ‘p u r p o s e s  fo r  t h r e e  o f  
the r e f u g e s :  to p r o t e c t  s p e c i f i c  f i s h  a n d  w i l d l i f e  p o p u l a t i o n s
a n d  h a b i c a t s  , a n d  a l s o  to p r o t e c t  p u b l i c  us es,  i n c l u d i n g  v i e w i n g ,  
p h o t o g r a p h y ,  a n d  r e c r e a t i o n  in a h i g h  q u a l i t y  e n v i r o n m e n t .
AS  1 6 . 2 0 . 0 3 6 ( b )  ( S u s i t n a  F l a t s ) ,  AS 1 6 . 2 0 . 0 3 3 ( b )  ( T r a d i n g  Bay),  
a n d  AS 1 6 . 2 0 . 0 3 9 ( c )  ( C r e a m e r ' s  Fi el d ) .

4/ W e  a r e  i n f o r m e d  t h a t  the l a n d  d e s c r i b e d  in th e two 
s a n c t u a r i e s  is a l l  s t a t e  o w ne d.
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t h e r e i n ,  a n d  t h e i r  " v i t a l  h a b i t a t  ... so th at  t h e s e  r e s o u r c e s  m a y  

b e  p r e s e r v e d  to r  s c i e n t i f i c ,  e s t h e t i c  a n d  e d u c a t i o n a l  p u r p o s e s . "  

A S  1 6 . 2 0 . 1 0 0 ;  sec. 1, ch. 108, SI.A 1967.

T h e  p u r p o s e  o f  f i s h  a n d  g a m e  c r i t i c a l  h a b i t a t  a r e a s  is 

" t o  p r o t e c t  a n d  p r e s e r v e  h a b i t a t  a r e a s  e s p e c i a l l y  c r u c i a l  to the 

p e r p e t u a t i o n  or f i s n  a n d  w i l d  l i f e ,/ a nd  to r e s t r i c t  al l  e t h e r  u s e s

n e t  c o m p a t i b l e  w i t h  t h a t  p r i m a r y  p u r p o s e . "  AS 1 6 . 2 0 . 2 2 0 .  5/ }

A l t h o u g h  th e  s t a t e d  p u r p o s e s  fo r t h e  s p e c i a l  a r e a s  

s p e c i f y  p r o t e c t i o n  m e  p r e s e r v a t i o n  of fish, a n d  w i l d l i f e  6/ a n d  

t h e i r  h a b i t a t ,  the l e g i s l a t u r e  c l e a r l y  d i d  n c c  i n t e n d  them, to 

r e m a i n  u n t o u c h e d  a n d  u n u s e d .  F o r  g a m e  're f u c e s  , a n u m b e r  o f  

a p p r o v e d  u s e s  a r e  s p e c i f i c a l l y  l i s t e d  in t he  s t a t u t e s .  7/ 

w i t h i n  g a m e  s a n c t u a r i e s ,  o i l  a n d  m i n e r a l  e x p l o r a t i o n  a n d

5/ T w e l v e  f i s h  a n d  g a m e  c r i t i c a l  h a b i t a t  a r e a s  a r e  e s t a b l i s h e d  
in AS is. 2 0 . 2 3 0 :  P e r t  M a i l e r ,  P o r t  K e i u e n ,  C a n c e r  P.iver, E g e g i k ,  
P i l o t  P o i n t ,  K a l g i n  I s l a n d ,  Fo x  R i v e r  Fl a t s ,  C h i l k a t  R i v e r  
K a c h e m a k  Bay, C l a m  G u l c h ,  C o p p e r  R i v e r  D e l c i ,  a n d  A n c h o r  R i v e r  
a n d  F r i t z  C r e e k .  E x c e p t  f o r  the m o s t  r e c e n t l y  d e s i g n a t e d  f i s h  

a n d  g a m e  c r i t i c a l  h a b i t a t  area , a l l  land, i n c l u d i n g  p r i v a t e l y  
o w n e d  land, w i t h i n  t he  d e s c r i b e d  a r e a s  is i n c l u d e d .  A n c h o r  

R i v e r / F r i t z  C r e e k  c r i t i c a l  h a b i t a t  a r e a  is the e x c e p t i o n  a n d  
c o n t a i n s  o n l y  the s t a t e  l a n d  a n d  w a t e r  w i t h i n  the d e s c r i b e d  a r ea . 
AS  1 6 . 2 0 . 2 3 0 ( 1 2 ) .

6 / T h e  ter ms  " g a m e "  ( u s e d  in r e f e r e n c e  to r e f u g e s ,  AS 1 6 . 2 0 . 0 2 0 ,  
a n d  s a n c t u a r i e s ,  A S  1 6 . 2 0 . 1 0 0 )  a n d  " w i l d l i f e "  (fused in r e f e r e n c e  

to c r i t i c a l  h a b i t a t  a r e a s ,  A S  1 6 . 2 0 . 2 2 0 )  a p p e a r  to m e a n  the s a m e  
t h in g.  T h e  d e f i n i t i o n  o f  " g a m e "  in AS 1 6 . 0 5 . 9 4 0 ( 1 4 )  is v e r y  

b r o a d ,  e n c o m p a s s i n g  v i r t u a l l y  " a n y  s p e c i e s  of  b i rd , r e p t i l e ,  a n d  
m a m m a l . . .  f o u n d  o r  i n t r o d u c e d  in the s t a t e . "

]_/ F o r  e x a m p l e ,  in the M e n d e n h a l l  W e t l a n d s  s t a t e  g a m e  r e f u g e ,
( F o o c n o c e  c o n t i n u e d )
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d e v e l o p n e n c  e r e  a u t h o r i z e d ,  s u b j e c t  tc c e r t a i n  r e q u i r e m e n t s  e n d  

l i m i t a t i o n s  w h i c h  w i l l  be d i s c u s s e d  la ter. A S  1 6 . 2 0 . 1 3 0 ,  A S  

i 6 . 2 0 . 1 4 0 ,  a n d  A S 1 6 . 2 0 . 1 7 0 .  Withir. th e m o s t  r e c e n t l y  

e s t a b l i s h e d  f i s h  a n d  g a m e  c r i t i c a l  h a b i t a t  are a,  A n c h o r  R i v e r /  

F r i t z  C r e e k ,  the u s e  a n d  a p p r o p r i a t i o n  o f  w a t e r  r i c h e s  f o r  a 

m u n i c i p a l  a n d  c o m m u n i t y  w a t e r  s o u r c e  ar e s p e c i f i c a l l y  p r o t e c t e d ,  

a n d  m e  p o s s i b i l i t y  c f  c o n s t r u c t i n g  a d a m  a n d  r e s e r v o i r  is 

s p e c i f i c a l l y  r e s e r v e d .  AS  1 6 . 2 0 . 2 3 0 ( b ) .

In s u m m a r y ,  the l e g i s l a t u r e  c r e a t e d  the s p e c i a l  a r e a s  

to p r o t e c t  f i s h  a n d  g a m e  a n d  t h e i r  h a b i t a t ,  cu e n o t  to e x c l u d e  

a l l  o t h e 1" us es  o f  the ar ea s.

3. Dh'R g e n e r a l  a u t h o r i t i e s

T h e  A l a s k a  L a n d  Act, AS  33 .0 5,  g r a n t s  to D H R  a n u m b e r  

of r e s o o n s i b l i c i e s  a n d  a u t h o r i t i e s  o v e r  l a n d  in the s t a t e .  T h e

( F o o t n o t e  c o n t i n u e d )

h u n t i n g  a n d  r e c r e a t i o n a l  a c t i v i t i e s  a r e  " e x p r e s s l y  p e r m i t t e d , "  if 

c o n s i s t e n t  w i c h  a p l a n  a d o p t e d  b y  A D F & G ,  a n d  a u t h o r i z e d  b y  the 
B o a r d  of  Ga me.  A S  1 6 . 2 0 . 0 3 4 ( e )  a n d  ( f ) . G r a v e l  e x t r a c t i o n  is 
a l s o  a l l o w e d ,  s u b j e c t  to the A D F & G  pl a n .  AS 1 6 . 2 0 . 0 3 4 ( h ) .  
A c q u i s i t i o n  by  the C i t y  a n d  E o r o u g h  o f  J u n e a u  o f  r e f u g e  l a n d  f o r  
e x p a n s i o n  of  the m u n i c i p a l  a i r p o r t ,  e s t a b l i s h m e n t  o f  a d d i t i o n a l  
t r a n s p o r t a t i o n  c o r r i d o r s ,  a n d  e s t a b l i s h m e n t  o f  p u b l i c l y  o w n e d  a n d  
o p e r a t e d  d o c k i n g  f a c i l i t i e s ,  is p r o v i d e d  for. A S  1 6 . 2 0 . 0 3 4 ( i ) . 
In the S u s i t n a  F l a t s  s t a t e  g a m e  r e f u g e ,  e n t r y  f o r  e x p l o r a t i o n  a n d  
d e v e l o p m e n t  of  o i l  a n d  g a s  r e s o u r c e s  is p e r m i t t e d  if c o m p a t i b l e  
w i t h  p r o t e c t i o n  a n d  p u b l i c  u s e s  of  f i s h  a n d  w i l d l i f e  h a b i t a t  a n d  
p o p u l a t i o n s .  AS 1 6 . 2 0 . 0 3 6 ( b )  a n d  ( c ) . S i m i l a r  p r o v i s i o n s  a p p l y  
to the T r a d i n g  B a y  s t a t e  g a m e  r e f u g e .  AS 1 6 . 2 0 . 0 3 3 ( b )  a n d  (c). 
In the C r e a m e r ' s  F i e l d  m i g r a t o r y  w a t e r f o w l  r e f u g e ,  r e c r e a t i o n a l  
a n d  agr icul.tural a c t i v i t i e s  a r e  e x p r e s s l y  p e r m i t t e d  if c o n s i s t e n t  
w i t h  A D F & G ' s  p l a n  to p r o m o t e  the p r o t e c t i o n  a n d  e n h a n c e m e n t  o f  

h a b i t a t  fo r m i g r a t c r v  b i r d s  a n d  o p p o r t u n i t i e s  f o r  v i e w i n g .  
A S 1 6 . 2 0 . 0 3 9 ( c )  a n d  < d j .
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T h e  A l a s k a  L a n d  Act , A S  3 8 . 0 5 ,  ’g r a n t s  to DMR a n u m b e r  

o f  r e s p o n s i b i l i t i e s  a n d  a u t h o r i t i e s  o v e r  l a n d  in the s t a t e .  T h e  

a u t h o r i t y  o f  the c o m m i s s i o n e r  o f  DMR i n c l u d e s  the p o w e r  to

e s t a b l i s h  p?'ocedures a n d  a d o p t  n e c e s s a r y  r e g u l a t i o n s ,  e n t e r  i n t o  

a g r e e m e n t s ,  r e v i e w  o r d e r s  or  a c t i o n s  o f  the d i v i s i o n  o f  l a n d  a n d

w a t e r  m a n a g e m e n t  ( o r i g i n a l l y  the " d i v i s i o n  o f  l a n d s " ) ,  a n d

e x e r c i s e  o t n e r  p o w e r s  a n d  do o c h e r  a c t s  n e c e s s a r y  u n d e r  the 

A l a s k a  L a n d  Act. AS 3 3 . 0 5 . 0 2 0 .  U n d e r  A S  3 S . C 5 . 0 0 5 ,  t h e  c o m m i s ­

s i o n e r  o f  DNR c o n t r o l s  a n d  s u p e r v i s e s  t h e  d i v i s i o n  o f  l a n d  a n d  

w a t e r  m a n a g e m e n t ,  w h i c h  has, u n d e r  AS  3 3 . 0 5 . 0 3 5 ,  a n u m b e r  of  

m a n d a t o r y  a n d  d i s c r e t i o n a r y  d u t i e s  S_/ r e g a r d i n g  the o v e r a l l

8/ T h e  m a n d a t o r y  d u t i e s  a r e  c b r i b e d  in A S  3 3 . 0 5 . 0 3 5  (a) a n d  
i n c l u d e  9 c h e  r e s p o n s i b i l i t y  to:

, ... . (2) m a n a g e , „ i n s p e c t  a n d  c o n t r o l  s t a t e  l a n d  a n d
i m p r o v e m e n t s  o n  it b e l o n g i n g  to t h e  s t a c e  a n d  u n ­

d e r  th e j u r i s d i c t i o n  o f  the d i v i s i o n ;

(4) p r e s c r i b e  a p p l i c a t i o n  p r o c e d u r e s  a n d  p r a c t i ­
ces f o r  t he  sale, l e a s e  o r  o c h e r  d i s p o s i t i o n  o f  
a v a i l a b l e  land, r e s o u r c e s ,  p r o p e r t y ,  or  i n t e r e s t  
in them;

(6) ... i s s u e  de e d s ,  l e a s e s  o r  o c h e r  c o n v e y a n c e s  
d i s p o s i n g  o f  a v a i l a b l e  land, r e s o u r c e s ,  p r o p e r t y  
or  a n y  i n t e r e s t s  in them;

(7) h a v e  j u r i s d i c t i o n  o v e r  s t a t e  land, e x c e p t
( F o o t n o t e  c o n t i n u e d )
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m a n a g e m e n t ,  r e t e n t i o n ,  a n d  d i s p o s a l  o f s t a t e  land. In a d d i t i o n ,  

the A l a s k a  L a n d  A c t  c o n t a i n s  o t h e r  s p e c i f i c  p r o v i s i o n s  r e l a t i n g

( F o o t n o t e  c o n t i n u e d )

c ha t l a n d  a c q u i r e d  b y  the A l a s k a  W o r l d  W a r  II V e t ­

e r a n s  E o a r c  a n d  the A g r i c u l t u r a l  L o a n  B o a r d  or 
e t h e r  d e p a r t m e n t s  or  a g e n c i e s  s u c c e e d i n g  co t h e i r  
r e s p e c t i v e  f u n c t i o n s  t h r o u g h  the f o r e c l o s u r e  or  
de fau l t: ; rn c Li i s s u e  tiuu r e s s ar:2 ss c'le

p o w e r s  and, w i t h  the a p p r o v a l  of  the c o m m i s s i o n e r , 
s h a l l  p e r f o r m  t h e  d u t i e s  n e c e s s a r y  to p r o t e c t  the 
s t a t e ' s  r i g h t s  a n d  i n t e r e s t s  in s t a t e  l a n d s , i n ­
c l u d i n g  the t a k i n g  o f  a i l  n e c e s s a r y  a c t i o n  to p r o ­
t e c t  a n d  i n f o r u e  the s t a t e ' s  c c n t r a c t u r a l  o r  o t h e r  
p r o p e r t y  r i g h t s ;

(9) m a i n t a i n  s u c h  r e c o r d s  as the c o m m i s s i o n e r  
c o n s i d e r s  n e c e s s a r y . ..

r-. - % ^  t* ) *

(12) be  the c e r t i f y i n g  a g e n t  o f  t h e  s t a t e  to s e ­
lect, a c c e p t  a n d  s e c u r e  b y  w h a t e v e r  a c t i o n  is n e c ­
e s s a r y  in the n a m e  o f  the s t a t e ,  b y  de e d ,  sale, 

g i f t ,  d e v i c e ,  j u d g m e n t ,  o p e r a t i o n  o f  law, o r  o t h e r  
m e a n s  a n y  'land, o f  w h a t e v e r  n a t u r e  o r  i n t e r e s t ,  
a v a i l a b l e  to the st at e;  a n d  be  the  c e r t i f y i n g
a g e n t  o f  the s t a t e , to s e l e c t ,  a c c e p t  o r  s e c u r e  b y  
w h a t e v e r  a c t i o n  is n e c e s s a r y  in t he  n a m e  o f  the 
s t a t e  a n y  land, o r  t i t l e  o r  i n t e r e s t  to l a n d  
a v a i l a b l e ,  g r a n t e d ,  or s u b j e c t  to b e i n g  t r a n s ­
f e r r e d  to the s t a t e  f o r  a n y  p u r p o s e  ....

T h e  d i s c r e t i o n a r y  d u t i e s  i n c l u d e  g r a n t i n g  p r e f e r e n c e
r i g h t s  -for l e a s e  o r  p u r c h a s e  o f  s t a t e  l a n d  in c e r t a i n  c i r c u m ­
s t a n c e s ,  s e l l i n g  a n d  d i s p o s i n g  o f  l a n d  by l o t t e r y  in c e r t a i n
c i r c u m s t a n c e s ,  a n d  q u i t - c l a i m i n g  l a n d  to the f e d e r a l  g o v e r n m e n t  
if it w a s  e r r o n e o u s l y  c o n v e y e d  f r o m  the f e d e r a l  g o v e r n m e n  to the 
st a t e .  A S 3 8 . 0 5 . 0 3 5 ( b ) .
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ro DiJR's d u c i e s  a n d  a u t h o r i t i e s .  9/

T h e  W a t e r  U s e  Acc,  A.S 4 6 . 1 5 ,  f r a n c s  co DMR. che a u t h o r i -

cy co d e t e r m i n e  ar.c a d j u d i c a c e  r i g h c s  in s c a c e  w a t e r s ,  a n d  in ics

a p p r o p r i a t i o n  a n d  d i s c r i b u c i o n .  A S  4 6 . 1 5 . 0 1 0 .  T h i s  r e s p o n s i b i l­

ity is a c c c m p a r . i e d  b y  a m a n d a t e  co a d o p t  n e c e s s a r y  p r o c e d u r a l  a n d  

s u b s t a n t i v e  r e g u l a t i o n s ,  c a k i n g  i n t o  a c c o u n t  t h e  s c a t u r o r y  

r e s p o n s i b i l i t i e s  o f  A D F & G  a n d  th e D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n .  A S  4 6 . 1 5 . 0 2 0 .  T h e  s t a t u t e s  sec c u t  a n u m b e r  of 

g u i d e l i n e s  w h i c h  d i r e c t  h o w  D M R  h a n d l e s  w a t e r  a p p r o p r i a t i o n . 10/ 

T h u s ,  che W a t e r  U s e  A c t  a n d  che A l a s k a  L a n d  A c t  g r a n t  

D M R  m a n y  a u t h o r i t i e s  o v e r  s c a c e  w a t e r  a n d  land. 1 1 / T h e s e  

a u t h o r i t i e s  m u s t  b e  e x e r c i s e d  in a m a n n e r  c o n s i s t e n t  w i t h  the

£/ . F o r - e x a m p l e ,  ..sale.: o f  - l a n d  is. c o v e r e d  • by- AS  SS-.-0o-.-'945 --
AS 3 8 . 0 5 . 0 6 9 .  L e a s i n g  o f  l a nd s o t h e r  t h a n  f o r  e x t r a c t i o n  o f  
n a t u r a l  r e s o u r c e s  is g o v e r n e d  by A S  3 S . 0 5 . 0 7 0  -- AS 3 5 . 0 5 . 1 0 5 ,  
d i s p o s a l  o f  t i m b e r  a n d  m a t e r i a l s  b y  A S  3 S . 0 5 . 1 1 0  -- AS 3 8 . 0 5 . 1 2 0 ,  

l e a s i n g  o f  m i n e r a l  ,l a n d s  b y  A S  3 3 . 0 5 . 1 3 5  -- A S  3 8 . 0 5 . 1 8 4 ,  a n d  
m i n i n g  r i g h c s  b y  A S  3'8.05.135 -- AS 3 8 . 0 5 . 2 7 5 .

1 0 / F o r  e x a m p l e ,  t he  d e t e r m i n a t i o n  o f  p r i o r i t y  is g e n e r a l l y
g o v e r n e d  b y  A.S 4 6 . 1 5 . 0 5 0 ,  e x i s t i n g  r i g h t s  b y  A S 4 6 . 1 5 . 0 6 0  a n d  

AS 4 6 . 1 5 . 0 6 5 ,  c r i t e r i a  f o r  p e r m i c  i s s u a n c e  b y  AS 4 6 . 1 5 . 0 8 0 ,  
p r e f e r r e d  u s e s  b y  A S  4 6 . 1 5 . 0 9 0  a n d  A S 4 6 . 1 5 . 1 5 0 ,  a n d  t r a n s f e r s  of
a p p r o p r i a t i o n s  b y  A S 4 6 . 1 5 . 1 6 0  a n d  AS  4 6 . 1 5 . 1 7 0 .

1 1 / T h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  a n d  
cae B o a r d  of R e g e n t s  o f  the U n i v e r s i t y  of A l a s k a  a r e  s p e c i f i c a l l y  
e x c e p t e d  f r o m  c he  p r o v i s i o n s  o f  the A l a s k a  L a n d  A c c  a n d  c a n
a c q u i r e ,  use , le as e,  d i s p o s e  of, or e x c h a n g e  r e a l  p r o p e r t y  

i n d e p e n d e n t l y  f r o m  DMR, to the e x t e n t  p e r m i t t e d  b y  t h e i r  o w n  
e n a b l i n g  l e g i s l a t i o n .  A S  3 8 . 0 5 . 0 3 0 .
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s c a c e  c o n s c i c u c i o n  a n d  w i c h  che g u i d e l i n e s  sec ou c  in - I .  -

s c a c u c e s .  F o r  e x a m p l e ,  AS 3 3 . 0 5 . 2 3 5  n a n d a c e s  chac  d i s p o s a l  a n d  

u s e  c f  s c a c e  l a n d  s h a l l  c o n f o r m  cc che s c a c e  c c r. sc icu cio n a n d  

" c h e  p r i n c i p l e s  of  r.ulciple p u r p o s e  u s e  ccr.siscenc w i c h  che 

p u b l i c  i n c e r e s c . "  A 1  c h o u g h  "rr.ulciple p u r p o s e  c.se" is n o t  d e ­

fi ne d,  " m u l t i p l e  u s e "  is d e f i n e d  in AS 2 S . C & . ? 1 0 ( M  as

che m a n a g e m e n c  of r c ac e l a n d  a n d  ica v a r i o u s  r e ­
s o u r c e  v a l u e s  sc c h a c  ic is u c e d  in che c o m b i n a -  
c i c o  c h a c  '.-.'ill b a s e  m e s c  che rreser.c a n d  d u e  .ire 
n e e d s  o f  c he p e o p l e  o f  A l a s k a ,  m a k i n g  che n o s e
j u d i c i o u s  u s e  cf che la nd  for  s o m e  o r  a l l  of  c h e s e  
r e s o u r c e s  or r e l a c e d  s e r v i c e s  o v e r  a r e a s  l a rg e 
e n o u g h  co p r o v i d e  s u f f i c i e n t  l a c i c u d e  fo r 

p e r i o d i c  adiuscmer.cs in u s e  co c o n f o r m  co c h a n g i n g  
n e e d s  a n d  c e n d i c i o n s ;  ic i n c l u d e s

(A) che u s e  of s o m e  l a n d  for  los s c h a n  a l l  o f  
ch e r e s o u r c e s ,  and

(B) a c c m b i n a c i o n  of b a l a n c e d  a n d  d i v e r s e  r e ­
s o u r c e  u s e s  c h a c  ca kes  i n c o  a c c o u n c  che s h o r c - c e r n  
a n d  l o n g - c e r m  n e e d s  of p r e s e n c  a n d  f u c u r e  g e n e r a -

- c i o n s  for..- r e n e w a b l e  an d*  .n o n r e n e w a b l e  -resources-, 
I n c l u d i n g ,  b u c  n o c  1 i n i c e d  co, r e c r e a t i o n ,  r a n g e ,  
c i m b e t , m i n e r a l s ,  w a c e r s h e d , w i l d l i f e  a n d  fish, 
a n d  n a c u r a l  s c e n i c ,  s c i e n c i f i c ,  a n d  h i s c o r i c  v a l ­

ue  s •••ft 11

T h e  requiremer.c c h ac  d i s p o s a l  a n d  u s e  o f  s c a c e  l a n d  

Cake  i n c o  a c c c u n c  che p r e s e n c  a n d  f u c u r e  n e e d s  f o r  n a c u r a l  

r e s o u r c e s  is consiscer.c w i c h  a r c i c l e  V I II , s e c c i o n s  1 a n d  2, of

che A l a s k a  C o n s c i c u c i o n ,  w h i c h  d e c l a r e  chac che s c a c e 1s p o l i c y  is

co e n c o u r a g e  s e c c i e m e n c  o f  l a n d  a n d  d e v e l o p m e n c  o f  r e s o u r c e s  bv 

" m a k i n g  c h e m  a v a i l a b l e  f o r  m a x i m u m  u s e  c o n s i s c e n c  w i c h  che p u b l i c

i n c e r e s c , "  a n d  c h a c  c h e  l e g i s l a c u r e  s h a l l  p r o v i d e  f o r  che
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u c i l i z a c i c i ,  d e v e l o p m e n t  anc c o n s e r v a t i o n  o f  s c a r e  l a n d  " f o r  rh e 

m a x i m u m  o e n e r i t "  c f  A l a s k a n s .  T h e s e  secricr.s a r e  a u g m e n t e d  b y  

i c i c l e  V I I I ,  s e c t i o n  4, w h i c h  d i r e c t s  cha t f i s h  a n d  w i l d l i f e  b e  

" u t i l i z e d ,  d e v e l o p e d ,  a n d  m a i n t a i n e d  o n  c h e  s u s t a i n e d  y i e l d  

p r i n c i p l e ,  s u b j e c t  to p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s . "

T h e r e  a r e  o t h e r  r e l e v a n t  p r e v i s i o n s  o f  the s t a t e  

c o n s t i t u t i o n  that  a f f e c t  the e x e r c i s e  o f  D H R ' s  (an d A D F & G ' s )  

a u t h o r i t y .  F o r  e x a m p l e ,  a r t i c l e  VII I,  s e c t i o n  7, p r o v i d e s  th at  

che l e g i s l a t u r e  m a y  r e s e r v e  f r o m  the p u b l i c  d o m a i n  " a r e a s  cf  

n a t u r a l  b e a u t y  o r  c f  h i s t o r i c ,  c u l t u r a l ,  r e c r e a t i o n a l ,  or s c i e n ­

t i f i c  v a l u e "  f o r  che 'use, e n j o y m e n t ,  an d  w e l f a r e  of  the p e o p l e . "  

A n o t h e r  e x a m p l e  is a r t i c l e  VIII, s e c t i o n  13, w h i c h  m a n d a t e s  that, 

e x c e p t  f o r  th e p u b l i c  w a t e r  su p p l y ,  " a n  a p p r o p r i a t i o n  o f  w a t e r  

s h a l l  b e  ... s u b j e c t  ... to the g e n e r a l  r e s e r v a t i o n  o f  f i s h  a n d  

- w i . l d l i f e >. i* i-

I.i s e t t i n g  o u t  D M R ' s  a u t h o r i t i e s ,  th e l e g i s l a t u r e  h a s  

r e c o g n i z e d  A l a s k a ' s  .unique c o n s t i t u t i o n a l  m a n d a t e s  r e g a r d i n g  f i s h  

a n d  w i l d l i f e  a n d  t h e i r  h a b i t a t .  Fo r e x a m p l e ,  in A S  3 S . 0 4 . 0 0 5 ( b ) , 

the l e g i s l a t u r e  d i r e c t s  that, in m a k i n g  s t a t e  l a n d  a v a i l a b l e  f o r  

p r i v a t e  use , a d v e r s e  e f f e c t s  on s i g n i f i c a n t  r e s o u r c e s ,  i n c l u d i n g  

w i l d l i f e  a n d  f i s h e r y  r e s o u r c e s ,  m u s t  be m i n i m i z e d .  F u r t h e r ,  in 

AS 3 8 . 0 4 . 0 1 5  the l e g i s l a t u r e  lists p r o t e c t i o n  o f  " c r i t i c a l  

w i l d l i f e  h a b i t a t  a n d  a r e a s  of s p e c i a l  s c e n i c ,  r e c r e a c i o n a l , 

s c i e n t i f i c ,  o r  o t h e r  e n v i r o n m e n t a l  c o n c e r n "  as o n e  of t h e  f i v e
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1 ̂  " *?p r i m a r y  p u b _ i c  i n t e r e s t s  m  r e n a m i n g  a r e a s  or s t a t e  lar.

p u b l i c  o w n e r s h i p .  In c a r r y i n g  c u t  its r e s p o n s i b i l i t y  to c l a s s i f y  

s t a t e  late, DMR. has r e c o g n i z e d  this c o n c e r n  a n d  h a s  e s t a b l i s h e d  

" w i l d i i t e  h a b i t a t  l a n d’’ as o n e  o f  the c l a s s i f i c a t i o n  c a t e g o r i e s .  

D e s c r i b e d  in 11 A A C  5 5 . 2 3 0 ,  w i l d l i f e  h a b i t a t  l a n d  is l a r d  p r i m a r -  

ii y v a l u a b l e  f o r  f i s h  a n a  w i l d l i f e  p r o d u c t i o n  n r  "a u n i c u a  o r  

r a r e  a s s e m b l a g e "  o f  cr.e or  m o r e  sp ee 'e s.  h'ith r e g a r d  co w a t e r ,  

DiiR m u s t  a l w a y s  c o n s i d e r  the e f f e c t  or. f i s h  ar.d g a m e  r e s o u r c e s  in 

m a k i n g  its p u b l i c  i n t e r e s t  d e t e r m i n a t i o n  as a c o m p o n e n t  o f  

r e v i e w i n g  w a t e r  a p p r o p r i a t i o n  p e r m i t  a p p l i c a t i o n s .  AS  4 6 . 1 5 . CSC 

(b)(,3). Thi s is c o n s i s t e n t  w i t h  a r t i c l e  VIII, s e c t i o n  13, e nd  is 

in a d d i t i o n  to th e a b i l i t y  o f  DiiR, a f t e r  a d j u d i c a t i n g  a r e q u e s c  

f r o m  A D F & G ,  to r e s e r v e  a s p e c i f i e d  i n s t r e a m  f l o w  o r  l e v e l  of 

w a t e r  u n d e r  A S  4 6 . 1 5 . 1 4 5  fo r  p r o t e c t i o n  o f  f i s h  a n d  w i l d l i f e  

. h a b i t a t , m i g r a t i o n *  a n d  . p r o p a g a t i o n ,  w h i c h  in a d j u d i c a t i n g  l a t e r  

c l a i m s  is r ^ e a t a d  by  DiiR as a p r i o r  a p p r o p r i a t i o n  u n d e r  A S  4 6 . 1 5 -  

. 0 8 0 ( a ) ( 1 ) .  f. , t

Th us, D M R  has b r o a d  a u c h o r i t y  o v e r  a l m o s t  a l l  s c a m -

o w n e d  land, i n c l u d i n g  che a u t h o r i t y  co a c q u i r e ,  h o l d ,  a n d  t r a n s ­

fer. T h e s e  a u t h o r i t i e s  a r e  to b e  e x e r c i s e d  n o t  in a v a c u u m ,  b u t  

u n d e r  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  d i r e c t i v e s  co p r o m o t e  v a r i o u s  

p o l i c i e s .  F o r  e x a m p l e ,  as d i s c u s s e d  ab ove, (1) al l n a c u r a l

r e s o u r c e s ,  i n c l u d i n g  land, w i l d l i f e  a n d  f i s h e r i e s ,  s h a l l  be  

a v a i l a b l e  for c he  m a x i m u m  u s e  c o n s i s t e n t  w i t h  che p u b l i c
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i n t e r e s t ,  (2) n a t u r a l  r e s o u r c e s  s h a l l  b e  u t i l i z e d  f c r  the m a x i m u m  

b e n e f i t  o f  che p e o p l e  c f  the s t a t e ,  (3) the v a l u e  o f  f i s h  a n d  

w i l d l i f e  s h a l l  b e  r e c o g n i s e d  a n d  m a i n t a i n e d ,  a n d  (4) a d v e r s e  

ettecr.s u p o n  th em  s h a l l  b e  m i n i m i z e d .  D N R  m u s t  b a l a n c e  c o r s e t ­

in g  i n t e r e s t s  an d p o l i c i e s  and, in d i s p o s i n g  of a n y  i n t e r e s t  in 

land, is r e q u i r e d  to d e t e r m i n e  if the d i s p o s a l  is in t h e  b e s t  

i n c e r e s c  c f  che s t a te .  .AS 3 3 . 0 5 . 0 3 5 ( e ) .

C. L'NR au t h o r i t i es s p e c i f i c  to s r e z i a l  a r e a s  

A p a r t  f r o m  D M R ' s  g e n e r a l  a u t h o r i t i e s  a n d  r e s p o n s i b i l ­

i t i e s  w i c h  r e g a r d  to s t a t e - o w n e d _ land', a n u m b e r  of s p e c i f i c  p r e ­

v i s i o n s  in A.S 16.2 0 a d d r e s s  D M R ' s  a u t h o r i t y  in s p e c i a l  a r e a s .

DNR. rr.ay a d e p t  z o n i n g  r e g u l a t i o n s  f o r  p r i v a t e  l a n d  c o n ­

t a i n e d  w i t h i n  che P o t t e r  P o i n t ,  G o o s e  Bay, P a l m e r  H a y  F l a t s ,  

S u s i t n a  F l a c s ,  and T r a d i n g  B a y  g a m e  r e f u g e s .  A.S 1 6 . 2 0 . 0 3 0 ( b )  a n d  

, (d) A S  1 6 . 2 0 . 0 3 2 ( d ) ,  A S  16..20.036 (e), a n d  A S  1 6 . 2 0 . 0 3 8  (e). A c ­

cess  c o r r i d o r s  to a n d  f r o m  p r i v a t e  p r o p e r t y  w i t h i n  the G o o s e  Bay, 

S u s i t n a  F l a t s ,  and T r a d i n g  B a y  g a m e  r e f u g e s  a r e  to b e  e s t a b l i s h e d  

t h r o u g h  a g r e e m e n t  b e t w e e n  DNR., A D F & G ,  a n d  th e p r i v a t e  p r o p e r t y  

o w n e r s  i n v o l v e d .  AS 1 6 . 2 0 . 0 3 0 ( e ) ,  AS  1 6 . 2 0 . 0 3 6 ( f ) ,  a n d  A.S 1 6 . -  

2 0 . 0 3 8 ( f ) . In che M e n d e n h a l l  W e t l a n d s  g a m e  r e f u g e ,  m a n a g e m e n t  o f  

the s u r f a c e  a n d  s u b s u r f a c e  e s t a t e  is e x p l i c i t l y  d e l e g a t e d  co DNR, 

a l t h o u g h  a n y  D N R  a c t i o n s  w h i c h  a f f e c t  the h a b i c a c  m u s t  c o n f o r m  co 

a p l a n  a d o p t e d  by A D F & G .  A S  1 6 . 2 0 . 0 3 4  (g). D N R  a n d  A D F & G  ar e  

b o t h  r e q u i r e d  co a s s i s t  che C i t y  a n d  B o r o u g h  o f  J u n e a u  in f i l l i n g
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b o d i e s  o f  w a t e r  a d j a c e n t  co the J u n e a u  m u n i c i p a l  a i r p o r t  r u n w a y  

to e l i m i n a t e  s i ce s a t t r a c t i v e  to w a t e r f o w l  w h i c h  c o u l d  c r e a t e  

h a z a r d s  co a i r c r a r t .  AS 1 6 . 2 0 . 0 3 4 ( h ) .  A n y  dee d,  c o n f a c t  of  

sale,  l e a se , o r  o t h e r  i n s t r u m e n t  e v i d e n c i n g  d i s p o s i t i o n  b ’. J M R  cf  

l a n e  in the M e n d e n h a l l  W e t l a n d s  g a m e  r e f u g e  m u s t  i n c l u d e  a c o n d i ­

t i o n  t h a t  the  l a n d  is r e s t r i c t e d  zor t h r e e  s p e c i f i e d  p u r p o s e s  

( a i r p o r t  e x p a n s i o n , t r a n s p o r t a t i o n  c o r r i d o r s . ar.d d o c k i n g  f a c i l ­

i t i e s ) .  A.S 16 . 20. 03 4 (i ) . F i n a l l y ,  D N R  a n d  A O F & G  a r e  co  ̂c ir.t I v  

e v a l u a t e  a n y  o f f e r  of p r o o f  by th e C i t y  ar.d E c r o u g h  of J u n e a u  

c h a c  c h e r e  is a s u p e r i o r  p u b l i c  n e e d  f o r  u s e  of  l a n d  w i t h i n  the 

M e n d e n h a l l  W e t l a n d s  g a m e  r e f u g e ,  o c h e r  t h a n  as r e f u g e  land.  AS 

1 6 . 2 0 . 0 3 4 ( i ) .

W i t h  r e g a r d  to t h e  two s t a t e  g a m e  s a n c t u a r i e s ,  t h e r e  

a r e  a l s o  e x p l i c i t  r e f e r e n c e s  to D M R  a u t h o r i t y .  D M R  m a y  n o t  s e l l  

. s a n c t u a r y  land, anji m a y ^ l e a s e  ic o n l y  as m i n e r a l  l a n d  p u r s u a n t  to 

DMR. r e g u l a t i o n s .  A.S 1 6 . 2 0 . 1 4 0  a n d  .AS 1 6 . 2 0 . 1 7 0 .  D M R  a n d  .ADF&G 

a r e  a u t h o r i z e d  to j o i n t l y  determine, l i m i t a t i o n s  a d d i t i o n a l  to 

s t a t e  o r f e d e r a l  law s a n d  r e g u l a t i o n s  o n  o i l  a n d  m i n e r a l  e x ­

p l o r a t i o n  a n d  d e v e l o p m e n t  in che s a n c t u a r i e s ,  to a s s u r e  c o m p a t ­

i b l e  m u l t i p l e  l a n d  u s e  p r a c t i c e s .  A S  15. '•'). 130 a n d  A S  1 6 . 2 0 . 1 7 0 .

T h e r e  is on e  d i r e c t  r e f e r e n c e  co DMR. in che s t a t u t e s  

g o v e r n i n g  c r i t i c a l  h a b i t a t  a r e a s .  In the r e c e n t l y  e s t a b l i s h e d  

A n c h o r  R i v e r / F r i t z  C r e e k  c r i t i c a l  h a b i t a t  a r ea , A D F & G  is co 

d e v e l o p ,  in c o n s u l t a t i o n  w i c h  DMR, a p l a n  f o r  che a r e a  to be
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s u b m i t t e d  to t he l e g i s l a t u r e .

T h us ,  in a d d i t i o n  co its g e n e r a l  p o w e r s ,  D N R  is s p e c i f­

i c a l l y  m e n t i o n e d  in the s t a t u t e s  g o v e r n i n g  s p e c i a l  a r e a s .  S o m e  

of  t h o s e  p e c i f i c  r e f e r e n c e s  a s s i g n  p a r t i c u l a r  t a sk s,  s e m e  g r a n t  

d i s c r e t i o n a r y  a u t h o r i t y ,  a n d  o t h e r s  l i m i t  che g e n e r a l  aur.hor- 

x t i e s ,

D . A D F & G  a u t h o r i t i e s  in s p e c i a l  a r e a s

Xn t h e  s o e c i a l  a r e a s ,  the l e s i s l a t u m  h a s  in AS 1 6 . 2 0  

g i v e n  c e r t a i n  a u t h o r i t i e s  to A D F & G  a n d  t he  B o a r d s  o f  F i s h e r i e s  

a n d  G a m e  ( " b o a r d s " ) .  T h e  a u t h o r i t i e s  f o r  e a c h  t y pe  of  s p e c i a l  

T  a r e a  a r e  s a t  o u t  s o m e w h a t  d i f f e r e n t l y .

In g a m e  r e f u g e s ,  t he  B o a r d  o f  G a m e  is to a d o p t  r e g ­

u l a t i o n s  g o v e r n i n g  the t a k i n g  o f  g a m e  f o r  " c o n s e r v a t i o n  a n d  

p r o t e c t i o n  p u r p o s e s . "  AS  1 6 . 2 0 . 0 4 0 .  O n  th e o t h e r  h a n d .  A D F & G  is 

d e l e g a t e d  a d i f f e r e n t  k i n d  o f  a u t h o r i t y .  - .AS 16 ,.2Q. 05-0-p r o v i d e s  :

W h e r e  the use , l e a s e  or d i s p o s a l  o f  r e a l  p r o p e r t y  
in s t a t e  g a m e  r e f u g e s  c r e a t e d  b y  AS  1 6 . 2 0 . 0 l 0  -- 

1 6 . 2 0 . 0S0 is u n d e r  the c o n t r o l  o r  j u r i s d i c t i o n  of 
the s ta t e ,  w h e t h e r  t h r o u g h  f e d e r a l  p e r m i t  o r  s t a t e  
o w n e r s h i p , the r e s p o n s i b l e  s t a t e  d e p a r t m e n t  or 
a g e n c y  s h a l l  n o t i f y  the c o m m i s s i o n e r  o f  f i s h  a n d  
g a m e  b e f o r e  i n i t i a t i n g  a n y  u s e ,  l e a s e  o r  d i s p o s a l  
o f  r e a l  p r o p e r t y .  T h e  c o m m i s s i o n e r  s h a l l  a c k n o w l ­
e d g e  r e c e i p t  o f  n o t i c e  by  r e t u r n  m a i l .

T he p u r p o s e  o f  this n o t i c e  is c l a r i f i e d  b y  AS  1 6 . 2 0 . 0 6 0 ,  w h i c h

L
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g r a n t s  a u t h o r i t y  12/ to A D F & G  to e n s u r e  p r o t e c t i o n  of f i s h  ar.d

g a m e

If the c o m m i s s i o n e r  so d e t e r m i n e s ,  the c o m m i s s i o n­
er  s h a l l ,  i n  the l e t t e r  o f  ackr.cw l o d g m e n t , r e q u i r e  
the p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  to s u b m i t  f u l l  
p l a n s  f o r  the a n t i c i p a t e d  use , f u l l  p l a n s  ar.d 

s p e c i f i c a t i o n s  of  p r o p o s e d  c o n s t r u c t i o n  w o r k ,  c o m ­
p l e t e  p l a n s  a n d  s p e c i f i c a t i o n s  for the p r o p e r  p r o ­
t e c t i o n  o f  f i s h  a nd  g a m e ,  a n d  che a p p r o x i m a t e  d e t 2 

w h e n  c he  c o n s t r u c t i o n  w o r k  is cc c o m m e n c e ,  an d 
s h a l l  r e q u i r e  che p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  co 
o b t a i n  the w r i t t e n  a p p r o v a l  o f  che c o m m i s s i o n e r  as 
co th e s u f f i c i e n c y  o f  the p l a n s  or s p e c i f i c a t i o n s  
b e f o r e  c o n s t r u c t i o n  is c o m m e n c e d . T h e  c o m m i s s i o n ­
er  s h a l l  a b i d e  b y  che p r i n c i p l e  w h i c h  r e c o g n i z e s  
p r e f e r e n c e s  a m o n g  b e n e f i c i a l  u s e s  as m e r e  p a r t i c u ­
l a r l y  se c f o r t h  in art. V I I I  o f  th e s t a t e  c o n s t i ­
t u t i o n  .

As  d i s c u s s e d  in d e t a i l  in steel;

p r o v e s  i on

IV b e l o w ,, nh is

a n y acciv:Ley o n

f i s h or  wi.Idli fe

r a c e f r o m a n d in

1 2 / In a d d i t i o n  to che p r o v i s i o n s  o f  AS  1 6 . 2 0 . 0 5 0  a n d  
AS 1 6 . 2 0 . 0 6 0 ,  w h i c h  a p p l y  co a l l  the r e f u g e s ,  in  at  l e a s t  two  o f  
the r e f u g e s  A D F & G  is m a n d a t e d  to d e v e l o p  a p l a n  to f u r t h e r  che 
p u r p o s e s  o f  che r e f u g e s .  T h e  p l a n  is to b e  u s e d  to d e t e r m i n e  
w h e t h e r  c e r t a i n  a c t i v i t i e s  a r e  c o n s i s t e n t  w i c h  t h o s e  p u r p o s e s .  
AS 1 6 . 2 0 . 0 3 4 ( g )  ( M e n d e n h a l l  W e t l a n d s )  a n d  A S  1 6 . 2 0 . 0 3 9 ( c )  
( C r e a m e r ' s  F i e l d ) .

1 3 / In thi s o p i n i o n ,  t e r m s  l i k e  " m a y  a f f e c t "  w i l l  be u s e d  to 

r e f e r  co A D F & G ' s  a u t h o r i t y  co r e q u i r e  p l a n s ,  w h i c h  is c r i g g e r e d  
by a d e t e r m i n a t i o n  of  p o s s i b l e  e f f e c t s  o n  fish,  ga m e ,  o r  h a b i t a t  
P e r m i t  r e s t r i c t i o n s  o r  d e n i a l s  b y  A D F & G  m u s t  be  b a s e d  o n  f a c e s  
s u p p o r t i n g  a c o n c l u s i o n  th at  t h e r e  is a r e a s o n a b l y  l i k e l y  
c o n n e c t i o n  b e t w e e n  a n  a c t i v i t y  a n d  p r o b a b l e  a d v e r s e  e f f e c t s  o n  
fish , g a m e ,  o r  h a b i t a t .
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a d d i t i o n  to a a y  r e v i e w  a n d  a p p r o v a l  r e s p o n s i b i l i t i e s  h e l d  b y  PH?..

T h e  a u t h o r i t i e s  in c r i t i c a l  h a b i c a c  a r e a s  a r e  s i m i l a r

to t h e s e  in r e f u g e s . U n d e r  A S  1 5 . 2 0 . 2 4 0 ,  che b o a r d s  a r e  to a d e p t  

r e g u l a t i o n s  g o v e r n i n g  t a k i n g  cf  f i s h  a n d  g a m e  f o r  " c o n s e r v a t i o n  

a n d  p r o t e c t i o n  p u r p o s e s . "  As f o r  r e f u g e s ,  A D F & G  is tc racei.ve 

n o t i c e  o f  a n y  a n t i c i p a t e d  use, l ea se,  c r  o t h e r  d i s p o s a l  c f  

land; 14 / b u t  u n l i k e  in r e f u g e s ,  lar.c in  p r i v a t e  r, -me r s h i p  is

i n c l u d e d  in c r i t i c a l  h a b i t a t  a r e a s , ar.d .nvo-vir.c

o r i v a t e  l a n e  as w e i L  as s t a t e  l a n d  m u s t  be c r c u s h t  to cne a t t e n ­

t i o n  of  A.DF&G. F u r t h e r ,  w n i l e  in r e f u g e s  A D F & G  d e t e r m i n e s  i;

a d d i t i o n a l  i n f c r m a t i o n  s h o u l d  be s u b m i t t e d ,  in c r i t i c a l  habi: 

a r e a s  the b o a r d s  h a v e  ch at  a u t h o r i t y .  1 5 /

14/ U n d e r  AS 1 6 . 2 0 . 2 5 0 :

B e f o r e  the use, l e a s e  or  o t h e r  d i s p o s a l  o f  l a n d  

u n d e r  p r i v a t e  o w n e r s h i p  o r  s c a c e  j u r i s d i c t i o n  a n d  
c o n t r o l ,  w i t h i n  s t a t e  f i s h  a n d  g a m e  c r i t i c a l  h a b i ­
tat a r e a s  c r e a t e d  u n d e r  this c h a p t e r ,  the p e r s o n  
or  r e s p o n s i b l e  s c a c e  d e p a r t m e n t  o r  a g e n c y  s h a l l  
n o t i f y  che c o m m i s s i o n e r  of  f i s h  a n d  ga me.  T h e  
c o m m i s s i o n e r  s h a l l  a c k n o w l e d g e  r e c e i p t  o f  n o t i c e  
b y  r e t u r n  mai l.

1 5 / AS 1 6 . 2 0 . 2 6 0  p r o v i d e s :

(a) W h e n  a b o a r d  d e t e r m i n e s  that  the f o l l o w i n g  
i n f o r m a t i o n  is r e q u i r e d ,  it s h a l l  i n s t r u c t  che  
c o m m i s s i o n e r ,  in che l e t t e r  of a c k n o w l e d g m e n t ,  to 
r e q u i r e  che p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  co s u b ­
m i t  :

( F o o c n o c e  c o n t i n u e d )
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cf  a d d i c i c n a l  Dlans

lie Dv O s c a c u c o r y  o r o c e c u r e s  for n o t i c e  a n d  s u b m i t a  io n 

a n d  s p e c  ir ic a c i o n s  ror  g a m e  r e f u s e s  ar.d f o r  

c r i t i c a l  h a b i t a t  a r ea s are  s i m i l a r  co che s t r u c t u r e  e s t a b l i s h e d  

ror A D F & G ’s r e v i e w  o f  p r o j e c t s  in anacrcrr.ous f i s h  s t r e a m s .  16/

( F o o t n o t e  c o n t i n u e d )

(1) f u l l  p l a n s  for the a n t i c i p a t e d  use;

(2) f u l l p l a n s  a n d  sp ec ifi cac icr .s of  p r o p o s e d  
c o n s t r u c t i o n  work;

(3) c o m p l e t e  p l a n s  an d  s p e c i f i c a t i o n s  for the 
p r o p e r  p r o t e c t i o n  of f i s h  ar.d game; ar.d

('4 ) the a p p r o x i m a t e  d a t e  w h e n  the c o n s t r u c ­
t i o n  o r  w o r k  is co c c r n e n c a .

(b) T h e  b e a r d  s h a l l  r e q u i r e  the p e r s o n  or 
g o v e r n m e n t a l  a g e n c y  co o b t a i n  the w r i t t e n  a p p r o v a l  
cf  che c o m m i s s i o n e r  as co che s u f f i c i e n c y  of che 
p l a n s  or s p e c i f i c a t i o n s  b e f o r e  c o n s t r u c t i o n  is 
c o m m e n c e d .

.,167 ..AS 1 6 . 0 5 . S 7 0  p r o v i d e s :  )•

(a) T h e  c o m m i s s i o n e r  s h a l l ,  in a c c o r d a n c e  w i t h  

the  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 ) ,  
s p e c i f y  che v a r i o u s  r i v e r s ,  l a k e s  a n d  s c r e a m s  or 
p a r e s  o f  c h e m  c h a c  a r e  i m p o r t a n t  f o r  che s p a w n i n g ,  
r e a r i n g  or m i g r a c i o n  o f  a n a d r o m o u s  fish.

(b) If a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  d e s i r e s  
co c o n s t r u c t  a h y d r a u l i c  p r o j e c c ,  o r  u s e ,  d i v e r c ,  
o b s c r u c c ,  p o l l u t e ,  or c h a n g e  che n a c u r a l  f l o w  or 
b e d  o f  a s p e c i f i e d  ri v e r ,  lake, or s c r e a m ,  or co 
u s e  w h e e l e d ,  c r a c k e d ,  or  e x c a v a c i n g  e q u i p m e n t  or 
l o g - d r a g g i n g  e q u i p m e n c  in che b e d  of  a s p e c i f i e d  
ri v e r ,  lake, or s c r e a m ,  che p e r s o n  or g o v e r n m e n t a l  
a g e n c y  s h a l l  n o c i f y  che c o m m i s s i o n e r  o f  cliis 
i n t e n c i o n  b e f o r e  che b e g i n n i n g  o f  che c o n s c r u c c i o n

. o r  use.

( F o o t n o c e  c o n t i n u e d )
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U n d e r  AS l c . 0 5 . 8 7 0 ,  a p e r s o n  d e s i r i n g  co u.-.e a n  a n a d r c m c v s  

s c r e a m  in c e r c a i n  s p e c i f i e d  w a y s  m u s e  n c c i f y  A D c & G ,  w h i c h  

r e q u i r e  a c d i c i c n a l  i n f o r n a c i c n .  T h e  c l a n s  a n d  s p e c i f i c a c i o n s  

c h e n  e v a l u a c e d  co de r e r m i n e  w h e c h e r  c h c y  a r e  sufficier.c 

p r o p e r  p r o c e c c i o n  of  f i s h  a n d  ga m e.  J u s c  as in r e f u s e s

( F c o c n o c e  c o n c i n u e d )

a c k n o w l e d g e r e e e i v i r.2
c l a s s  m a i l .

, w
1 cne

c h a c  che f o l l o w ir-S
, che le c c e r o f
u i r e  che c e r s o n or

L

(c) T h e  c o m m i s s i o n e r  sh. 
che n o c i c e  b y  r e c u r n  fi: 
c o m m i  s s i o n e r "" c e r e  r m i n  e s 
i n f o r m a c i c n  is requ: r 
a c k u  o w 1 e dierne n c s h a l l  i

(1) f u l l  p l a n s  a n d  s p e c i f i c a c i o n s  of che 
p r o p o s e d  c o n s c r u c c i o n  or wor k;

(2) c c m p l e c e  p l a n s  a n d  s p e c i f i c a c i o n s  fo r che 
p r o p e r  p r o c e c c i o n  c f  f i s h  a n d  g a m e  in c o n n e c c i o n  
w i c h  che c o n s c r u c c i o n  or w o r k ,  o r  in c o n n e c c i o n

. w i t h  c h e _ u s e ;_ a n d  . .. .. - —  -■ =.

(3) che a p p r o x i m a c e  d a c e  c h e  c o n s c r u c c i o n , 
w o r k ,  o r  u s e  w i l l  b e g i n .

» » I . t i

(d) T h e  c o m m i s s i o n e r  s h a l l  a p p r o v e  c h e  p r o p o s e d  
c o n s  c r u c c i o n , w o r k ,  or  u s e  in wricir.g u n l e s s  che 
c o m m i s s i o n e r  f i n d s  che p l a n s  a n d  s p e c i f i c a c i o n s  
i n s u f f i c i e n c  f or  c he p r o p e r  p r o c e c c i o n  of  f i s h  a n d  
g a me . U p o n  a f i n d i n g  r.hac che p l a n s  a n d  s p e c i f i -  

c a c i o n s  a re i n s u f f i c i e n c  f or  che p r o p e r  p r o c e c c i o n  
of  f i s h  a n d  g a me , che c o m m i s s i o n e r  s h a l l  n o c i f y  
che p e r s o n  o r  g o v e r n m e n c a l  a g e n c y  w h i c h  s u b m i c c e d  

che p l a n s  a n d  s p e c i f i c a c i o n s  o f  c h a c  f i n d i n g  by 
f i r s c  c l a s s  m a i l .  Th e  p e r s o n  o r  g o v e r n m e n c a l  
a g e n c y  may, w i c h i n  90 d a y s  or r e c e i v i n g  che 
n o c i c e ,  i n i c i a c e  a h e a r i n g  u n d e r  A S  4 4 . 6 2 . 3 7 0 .  
T h e  h e a r i n g  is s u b j e c c  co A S  4 4 . 6 2 . 3 3 0  -- 4 4 . -
6 2 . 6 3 0 .

1985
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C o m m i s s i o n e r , DIIR. F a ^ e  20
Ho n.  D o n  W. C o l l i n s w o r t h  
C o m m i s s i o n e r , A D F & G  

F i l e  3 6 6 - 0 4 5 - 3 4  & 3 6 6 - 1 2 2 - 3 4

Hon. Esrher W u n ni cke Mover.ber S, 19£5

c r i t i c a l  h a b i t a t  a r e a s ,  w r i t t e n  a p p r o v a l  is r e q u i r e d  b e f o r e  "he

a c t i v i t y  c a n  c o m m e n c e .

In r e f u g e s  a n d  c r i c i c a l  h a b i t a t  a r e a s ,  as v:ell as for

a n a d r o m o u s  s c r e a m s ,  A D F & G ' s  c o n d i t i o n i n g  or d e n i a l  o f  a p e r m i t  is

l i m i t e d  co che p r o b a b i l i t y  o: a c r e r s e  i m p a c t s  o n  fish, g a m e  or

h a b i t a t .  In c c n c r a s c ,  D M R  r.usc b a l a n c e  e f f a c e s  o n  fish, g a m e ,  cr

h a b i t a t  as o n e  of n a n v ,  s o m e t i m e s  c c r p e c i r . g , f c c c o r s  in d e c i d i n g

u n d e r  A S  3 0 . 0 5 . 0 2 5 ( e )  w h e t h e r  a l a n d  d i s p o s a l  b a s e  s e r v e s  che

s c a r e ' s  ir.cerescs, a p o l i c y  d e c i s i o n  s u b j e c t  co v e r y  l i m i t e d

j u d i c i a l  r e v i e w . Kar.r.on d  v. M c r c h  S l o c o  D o r o u s h , 64 5 F . 2 d  750,

753 - 759 ( A l a s k a  1932).

F o r  s a n c t u a r i e s ,  che s c a c u c o r y  f r a m s w o r k  is c u i c e

d i f f e r e n t .  T h e  l e g i s l a t u r e  in A S  1 5 . 2 0 . 1 2 0  d e l e g a t e d  co the

b o a r d s  che b r o a d e r  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  f o r  s a n c t u a r i e s

g o v e r n i n g  . • - - - . - .

e n t r y ,  d e v e l o p m e n t ,  c o n s t r u c t i o n , h u n t i n g ,  f i s h ­
ing, a n d  a l l  o t h e r  us es  or  a c t i v i t i e s  n o t  in c o n ­
f l i c t  with, A S  1 6 . 2 0 . 1 3 0  a n d  1 6 . 2 0 . 1 4 0  f o r  the p u r ­
p o s e  o f  p r e s e r v i n g  the n a t u r a l  h a b i t a t  a n d  th e 
f i s h  a n d  the g a m e  of the W a l r u s  I s l a n d s  S t a t e  G a m e  
S a n c t u a r y .

T h i s  a l s o  a p p l i e s  to che o t h e r  s a n c t u a r y ,  at M c M e i l  Ri ve r.  

AS 16.20. 170. L a n d  in n e i t h e r  s a n c t u a r y  m a y  b e  s o ld,  a n d  u n d e r  

AS 1 6 . 2 0 . 1 4 0  m a y  b e  l e a s e d  o n l y  as m i n e r a l  land,  as a u t h o r i s e d  in 

DIIR r e g u l a t i o n s .  O i l  a n d  m i n e r a l  e x p l o r a c i o n  a n d  d e v e l o p m e n t  ar e  

s u b j e c t  to s t a t e  a n d  f e d e r a l  laws a n d  r e g u l a t i o n s  a n d  a d d i t i o n a lC



C o m m i s s i o n e r , D N R  ; P a ^ e  21
Hon. D o n  W. C o l l i n s w o r t h  °
C o m m i s s i o n e r ,  A D F & G  

Fi le  3 6 6 - 0 4 5-8A & 3 6 6 - 1 2 2 - 8 4

Hon. Escher Wunnicke November 8, 1 9 8 5

l i m i t a t i o n s  j o i n t l y  d e t e r m i n e d  by A D F & G  e n d  DNR. 17/ (In

d e v e l o p i n g  a d d i t i o n a l  l i m i t a t i o n s ,  A D F & G  is g o v e r n e d  b y  its

s c a t u t o r y  c h a r g e  w i c h  r e g a r d  co fish, g a m e ,  o r  t h e i r  h a b i t a t ,  

w h i l e  D N R  a g a i n  o p e r a t e s  u n d e r  che o e s t - i n c e r e s c - o f - c h e - s t a t e  

s t a n d a r d  i n  AS 3 3 . 0 5 . 0 3 5 ( e ) . )

E. C o a s t a l  r.cne c o n s i s t e n c y  r e v i e w

A n y  e x e r c i s e  of a u t h o r i t y  by a s t a t e  a g e n c y  in. ch e

s t a t e ' s  c o a s t a l  a c r e  18/ m u s t  be c o n s i s t e n t  w i t h  che A l a s k a  

C o a s t a l  m a n a g e m e n t  P r o g r a m .  A S  A 6 . 4 0 . 0 9 0 ( a ) , 4 5 . 4 0 . 1 0 0  (a). F o r  

a c t i v i t i e s  o c c u r r i n g  in the s t a t e ' s  c o a s t a l  n o n e  fo r  w h i c h  two o r  

m o r e  s t a t e  p e r m i t s  (or a f e d e r a l  p e r m i t  o r  a u t h o r i s a t i o n )  a r e  

r e q u i r e d ,  a p r o c e s s  is in p l a c e  f o r  c o o r d i n a t i n g  p e r m i t

a p p l i c a t i o n s  b e t w e e n  o r  a m o n g  the r e l e v a n t  s c a c e  a g e n c i e s  a n d

. ^ .  * s.* ) *
1 7 / AS 1 6 . 2 0 . 1 3 0  p r o v i d e s :

O i l  a n d  m i n e r a l  e x p l o r a t i o n  a n d  d e v e l o p m e n t  is 
p e r m i t t e d  p n  the W a l r u s  I s l a n d s  S t a t e  G a m e  S a n c t u ­
a r y  in a c c o r d a n c e  w i c h  s t a t e  o r  f e d e r a l  law s a n d  
r e g u l a t i o n s ,  s u b j e c t  to che l i m i t a t i o n s  of AS 1 6-  
. 2 0 . 1 4 0  a n d  co a d d i t i o n a l  l i m i t a t i o n s  j o i n t l y  d e ­
t e r m i n e d  b y  che c o m m i s s i o n e r  of n a c u r a l  r e s o u r c e s  
a n d  the comrnissioner o f  f i s h  a n d  g a m e  to a s s u r e  
c o m p a t i b l e  m u l t i p l e  l a nd  u s e  p r a c t i c e s .

1 8 / P u r s u a n t  to 6 A A C  8 5 . 0 4 0 ,  the b o u n d a r i e s  of  che c o a s c a l  z o n e  
ar e i n i t i a l l y  b a s e d  o n  b i o p h y s i c a l  B o u n d a r i e s  o f  A l a s k a ' s  C o a s t a l 

Zone, i n c o r p o r a t e d  by  r e r e r e n c e  and  d e s c r i b e d  in che r e g u i a c i c n 7  
i n c l u d i n g  c h e  z o n e s  of  d i r e c t  i n t e r a c t i o n  a n d  d i r e c t  i n f l u e n c e ,  
a n d  m a y  b e  m o d i f i e d  c o n s i s c e n c  w i c h  s p e c i f i e d  g u i d e l i n e s  b y  e a c h  
c o a s t a l  r e s o u r c e  d i s t r i c t  in an a p p r o v e d  d i s t r i c c  plan .
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Hon. E s c h e r  W u n n i c k e  N o v e m b e r  3, 1 9 8 5
C o m m i s s i o n e r ,  D M R  • P a ^ e  22
Hon. D o n  W. C o l l i n s w o r c h  =
C o m m i s s i o n e r ,  A.DF8G 

F i l e  3 6 6 - 0 4 5 - 8 4  8 3 6 6 - 1 2 2 - 8 4

r e n d e r i n g  an o v e r a l l  d e c e r m i n a c i o r . , a f c e r  w h i c h  che s c a c e  p e r m i t s  

a r e  e i c h e r  a l l  i s s u e d  ( w ic h a p o r o o r i a c e  conditions'* o r  d e n i e d  b v  

ch e  r e s o e c c i v e  s c a c e  a s a n c i e s .  6 A A C  50. T h i s  o r o c e d u r e  a p -* —* » I
p l i e s ,  chen, cc a n y  a c c i v i c y  in. che c o a s c a l  c o n e  o v e r  w h i c h  b o c h

D M R  a n d  A D F & C  h a v e  perrniccinc a u c h o r i c”.

T h e  A l a s k a  C o a s c a l  M a n a g e m e n t  P r o g r a m  ( " A C M ? " )  is, in

e f c e c c ,  p u r s u a n t  co A.S -46. 4 0 , 0 1 0  —  AS  4(5.40.210 a n d  che f e d e r a l

C o a s c a l  Z o n e  M a n a g e m e n t  Acc, 16 U S C  5 1431 c: se c., cr.d g o v e r n s

a c c i v i c i e s  or u s e s  l o c a c e d  in or p o s s i b l y  a f r e c c i n g  c he c o a s c a l
»

cone.  T h e  o b j e c c i v e s  of  che A C M P  i n c l u d e  e n s u r i n g  " c h e  use.

pT m a n a g e m e n t ,  r e s t o r a t i o n  a n d  en.hancerr.enc c f che o v e r a l l  q u a l i t y  c f

che c o a s c a l  e n v i r c n m e n c ," " c h e  o r d e r l y ,  b a l a n c e d  u c i i i r a c i o n  a n a

p r o c e c c i o n  of c h e  r e s o u r c e s  o f  che c o a s c a l  a r e a  c o n s i s c e n c  w i c h  

s o u n d  c o n s e r v a t i o n  a n d  s u s t a i n e d  y i e l d  p r i n c i p l e s , "  a n d  " c h e  f u l l  

.,and f a i r  .e va l u a c i o n  o f  a l l  .demands- on che l a n d  a n d  w a c e r  in che 

c o a s c a l  a r e a . "  A^S 4 6 . 4 0 . 0 2 0 ( 1 ) ,  (3), a n d  (o).

T h e  A C M P  ^ o n s i s t s  o f  s t a n d a r d s  c o n c a i n e d  in 6 A A C  80t • <.}
a n d  ch e a i s c r i c c  c o a s c a l  p l a n s  f o r m u l a c e d  a n d  a p p r o v e d  u n d e r  

A S  4 6 . 4 0  a n d  6 A A C  85, a n d  c o v e r i n g  s u b j e c c s  s u c h  as c o a s c a l  

d e v e l o p m e n t ,  r e c r e a c i o n ,  h a b i c a c s , a n d  air, land, a n d  w a c e r  

q u a l i t y .  P e r m i c s  m a y  n o c  b e  i s s u e d  f o r  a c c i v i c i e s  in or a f f e c t ­

i n g  che c o a s c a l  c o n e  ch ac  ar e  i n c o n s i s c e n c  w i c h  c h e  AC MP.  

A S  4 6 . 4 0 . 2 0 0 ,  6 A A C  8 0 . 0 1 0 .

C



Hon.  E s c h e r  W u n n i c k e  N o v e m b e r  8, 19 55
C o m m i s s i o n e r ,  D N R  P a g e  23
Hon.  D e n  W. C o l l i n s w o r c h

C o m m i s s i o n e r ,  A D F & G
F i l e  3 6 6 - 0 4 5 - 8 ^  & 366-2 2 2-SA

I n t e r a g e n c y  r e v i e w  of  a c c i v i c i e s  u n d e r  che A C M ?  o c c u r s  

in c h e  c c n c a x c  o f  ar. e n t i r e  p r o j e c t ,  w h i c h  m a y  r e q u i r e  s e v e r a l  

s e p a r a c e  p e r m i t s .  T h e  O f f i c e  of  M a n a g e m e n t  a n d  B u d g e t  ( " O M B " ) is 

r e s p o n s i b l e  f or  r e n d e r i n g  a c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  

f o r  p r o j e c t s  r e q u i r i n g  cwo cr m o r e  p e r m i t s ,  le as es , o r  a u t h o r i z a ­

ti o n s .  A S  4 4 . 1 5 . 1 4 5 ( a ) (11), 6 A A C  50 . C 2 G .

T h e  p r o c e d u r e s  c o n t r o l l i n g  this c o o r d i n a t i o n  a r e  set  

o u t  in 6 A A C  50 a n d  a re  d e s i g n e d  to f a c i l i t a t e  incer-arer.ev 

c o m m u n i c a t i o n  a n c  c o n s e n s u s ,  w i t h  p r o v i s i o n s  fo r e l e v a t i n g  

c o n s i d e r a t i o n  o f  a p r o j e c t  f r o m  che r e g i o n a l  co che d i r e c t o r s '  

l e v e l ,  ar.d o n  to che c o m m i s s i o n e r s '  l ev el,  if n e c e s s a r y .  6 A A C  

5 0 . 0 7 0 .  Cl IB is c l o s e l y  i n v o l v e d  in the r e v i e w  a n d  d i s c u s s i o n s ,  

a n d  is u l t i m a t e l y  resocr.sible f o r  r e n d e r i n g  a f i n a l  c o n s i s t e n c y  

d e c i s i o n .  6 A A C  5 0 . 0 7 0  a n d  o A A C  5 0 . 1 2 0 .  1 9 / W i t h i n  f i v e  d a y s  

a f t e r  t h a t  d e t e r m i n a t i o n , -  the -agencies m u s t  - i s s u e  = r e l e v a n t  

p e r m i t s  ( e x c e p t  l e a s e s )  , w h i c h  m u s t  c o n t a i n  a n y  c o n d i t i o n s  

r e q u i r e d  b y  the qons. ist en cy  d e t e r m i n a t i o n .  6 A A C  5 0 . 13 0.

A D F & G  a n d  t he  b o a r d s  in c o m b i n a t i o n  h a v e  b e e n  g i v e n  

s p e c i f i c  a u t h o r i t i e s  in s p e c i a l  ar e a s ,  che s i g n i f i c a n c e  ar.d s c o p e

1 9 / If o n l y  p e r m i t s  f r o m  a s i n g l e  s t a t e  a g e n c y ,  a n d  n o  f e d e r a l  
permits-, a r e  r e q u i r e d ,  ch ac  a g e n c y  t a k e s  che p l a c e  of  O M B  in 
c o o r d i n a t i n g  s t a t e  r e v i e w  a n d  r e n d e r i n g  a f i n a l  c o n s i s t e n c y  
d e t e r m i n a t i o n .  6 A A C  5 0 . 0 3 0 ,  6 A A C  5 0 . 1 2 0 .  In ch at  r o l e ,  th e
a g e n c y  is c h a r g e d  b y  6 A A C  5 0 . 0 7 0  w i t h  e n c o u r a g i n g  a n d  

f a c i l i t a t i n g  d i s c u s s i o n  a m o n g  che s t a t e  r e s o u r c e  agencies., l i s t e d  
in 6 A A C  5 0 . 1 9 0  as i n c l u d i n g  che D e p a r t m e n t  of  E n v i r o n m e n t a l  
C o n s e r v a t i o n  as w e l l  as D N R  a n d  A D F & G .



Hon. E s c h e r  W u n n i c k e  N o v e m b e r  8, 1965
C o m m i s s i o n e r ,  DHP. P a s e  24
Hon. D o n  U. C o l l i n s w o r t h
C o m m i s s i o n e r ,  A D F & G
P i l e  3 6 6 - 0 4 5 - 3 4  & 3 6 6 - 1 2 2 - 6 4

o f  w h i c h  a r c  d i s c u s s e d  in m o r e  d e t a i l  in s e c t i o n s  III, IV, a n d  V 

b e l o w .  W h e r e  s p e c i a l  a r e a s  ar e  in the c o a s t a l  acne, che A C M ?  a n d  

che c o n s i s t e n c y  r e v i e w  p r o c e d u r e s  w o u l d  a p p l y  co the e x e r c i s e  cf 

t h e s e  a u t h o r i t i e s ,  a n d  p r o v i d e  a m e c h a n i s m  fo r  i n t e r - d e p a r t m e n t a l  

c o o r d i n a t i o n .

III. P R I O R  A T T O R N E Y  G E N E R A L  O P I N I O N S

O v e r  che l a s t  10 y e a r s ,  this o f f i c e  has a n a l y z e d  a n d  

c o m m e n t e d  u p o n  D N R  a n d  ADF'.G r e s p o n s i b i l i t i e s  w i t h i n  s s e r i a l

a r e a s  in s e v e r a l  i n f o r m a l  a n d  o n e  f o r m a l  o p i n i o n .  A  r e v i e w  o f  

c h o s e  o p i n i o n s  p r o v i d e s  a b a c k g r o u n d  to che p r e s e n t  a n a l y s i s .

In 1976, A s s i s t a n t  .Attorney G e n e r a l  P e t e r  F r c e h l i c h

d i s c u s s e d  che l e g a l  r e q u i r e m e n t s  n e c e s s a r y  f o r  A D F & G  to g r a n t  or 

d e n y  a p p r o v a l  c f  a p r o p o s e d  u s e  o n  a s t a t e  g a m e  r e f u g e .  1 9 7 6

Inf. G p . A t t ' y  Gen. (Oct 25; J — 6 6 - 0 4 5  — 7 7). T h e  m e m o r a n d u m  c o n ­

c l u d e d  that , .under. . p h e _ ;f a c t s  a d d r e s s e d A D F & G  h a d  - a c t e d - l e g a l l y  

in d i s a p p r o v i n g  p l a n s  f o r  a p r o p o s e d  t r a n s m i s s i o n  line a c r o s s  the 

P a l m e r  H a y  F l a t s  fsta,ce g a m e  r e f u g e .

In 1979, A s s i s t a n t  A t t o r n e y  G e n e r a l  T h o m a s  M e a c h a m

e v a l u a t e d  a p r e f e r e n c e  r i g h t  w i t h i n  che K a l g i n  I s l a n d  c r i t i c a l

h a b i t a t  a r e a  tha t w as  g r a n t e d  by D N R  w i t h o u t  n o t i f i c a t i o n  to a n d  

a p p r o v a l  b y  A D F & G . 197 9 Inf. Op. A c c ' y  Gen. (Dec 27; A - 6 6 - 2 5 4 -

80). T h e  o p i n i o n  c o n c l u d e s  that the g r a n t  of the p r e f e r e n c e

r i g h t  c o u l d  n o t  be c o n s i d e r e d  c o m p l e t e  u n t i l  A D F & G  h a d  b e e n



Hon. E s c h e r  tfunnicke Uo ve mb er  8, 1 9 G 5
C o m m i s s i o n e r ,  DMR. • P a g e  25
Ho n.  D o n  W. C o l l i n s w o r t h
C o m m i s s i o n e r , A D F & G
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n o t i f i e d  u n d e r  A S  16.20,250. 2 0 /

In 193G , A s s i s t a n t  A t t o r n e y  G e n e r a l  Thomas M e a c h a n  

e v a l u a t e d  w h e t h e r  a land e x c h a n g e  b e t w e e n  D M R  a n d  private l a n d  

h o l d e r s  w h i c h  r e s u l t e d  in s t a t e - o w n e d  l a n d  w i t h i n  the F o r c e r  

H a r s h  s t a t e  g a m e  re fu ge  e n t e r i n g  p r i v a t e  o w n e r s h i p  was i n v a l i d  

b e c a u s e  A D F & G  h a d  not b e en  n o t *  d i e d  u n d e r  AS 16.20.050. 1 9 F 9

int. Co. A t t ' y  Gen. (Oct 9; A . - 0 6 - 0 2 2 - 3 I ) , T h e  m e m o r a n d u m  n o t e s  

t h a t  a p p a r e n t l y  D M R  was n o t  a w a r e  at the r i ~e  of  the e n t r a n c e  

t h a t  che l a n d s  w e r e  "under t h e  j urisdicticr." o f  A D  FOG and t h u s  

cor.pleced ch e e x c h a n g e  w i t h o u t  g i v i n g  che r e q u i r e d  notice. T h e  

m i s t a k e  w a s  n o t  d i s c o v e r e d  u n t i l  n e a r l y  t wo  y e a r s  later. T h e  

o p i n i o n  c o n c l u d e s  that  the p r i v a t e  p a r t y  h e l d  the status c f  a 

b o n a  f i d e  p u r c h a s e r ,  and chat e q u i t y  w o u l d  n o t  a l l o w  the e x c h a n g e  

to be o v e r t u r n e d  b e c a u s e  of  a j u r i s d i c t i o n a l  m i s t a k e  made b y  a  

.state a g e n c y  w h i c h * w a s  in no w a y  .the f a u l t  o f  the private p a r t y .

2 0 / T h e  o p i n i o n  a l s o  notes in p a s s i n g  t h a t  th e p o s s i b l e  r e q u i r e ­
m e n t  f o r  s u b m i s s i o n  an d  a p p r o v a l  o f  p l a n s  u n d e r  AS  16.20.260 b e ­
f o r e  c o n s t r u c t i o n  is c o m m e n c e d  w o u l d  n o t  b a r  che p r e f e r e n c e  r i g h t  
a n d  ch e c o n v e y a n c e .  Tha t o b s e r v a t i o n  m a y  n o t  b e  c o r r e c t  in a l l  
c a s e s ,  s i n c e  the r e q u i r e m e n t  o f  n o t i c e  co A D F & G  in AS 1 6 . 2 0 . 2 5 0  
w o u l d  p r o v i d e  che o p p o r t u n i t y  f o r  c o m m e n t  b y  A D F & G  co DiiR. S u c h  
s c a c u c o r i l y  m a n d a t e d  o p p o r t u n i t i e s  ar e n o t  to b e  c o n s i d e r e d  a s  
m e r e l y  a p r o  f o r m a  step chac c a n  b e  v i e w e d  l i g h t l y  and a v o i d e d  
w i t h o u t  c o n s e q u e n c e .  See 1 9 S 5  Inf. Op. A t t ' y  Gen. (Sep. 11; 
3 6 6 - 1 0 5 - S 6 )  , w h i c h  d i s c u s s e s  c h e  n e e d  in e a c h  s u c h  situa ti on  c o  

b a l a n c e  a n u m b e r  o f  factors, i n c l u d i n g  che p o s s i b i l i t y  of c u r i n g  
the n e g l e c t e d  c o n s u l c a c i c n  a n d  c h e  r e l a t i v e  p o t e n t i a l  harms, i n  

d e t e r m i n i n g  che c o n s e q u e n c e s  o f  s u c h  a d e f a u l c .
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T h u s  , t h e  a n a l y s i s  d e t e r m i n e d  c h a t  A D  F I G  r e v i e w  '.-/as no letter 

a u t h o r i z e d  b e c a u s e  the land had f r e t  che p r i v a t e  p a r t y ' s  p e r s p e c­

t i v e ,  a p p a r e n t l y  b e c o m e  p r i va te  t w o  y e a r s  e a r l i e r ,  an d cnlv

s t a t e - o w n e d  l a n d s  a r e  i n c l u d e d  in r e f u g e s .  21/

In 1961,  A s s i s t a n t  A t t o r n e y  G e n e r a l  D o u g l a s  W e r t z  noted 

c h a t ,  in th e M e n d e n h a l l  Wetlands s t a t e  gar.'.c r e f u g e ,  D M R  a n d  AD F G G  

b o c h  h a v e  " p r i m a r y  m a n a g e m e n t  a u t h o r i t y ,  a n d  h e n c e  n e c e s s a r i l y  

d e c !  s icnm.ak i n s  a u t h o r i t y , "  under A S  16 . 20. C2 5 {j ) . 1981 Ir.f. Cp.

A t t ' y  Gen. (,Mov 9; J-66-274-S2', . T h e  m e m o r a n d u m  a d d r e s s e d  che 

f a c t  t h a t  A.S 1 6 . 2 0 . 0 3 4  (j) s p e c i f i e s  chac  b o t h  d e p a r t m e n t s  are 

g r a n t e d  f i n a l  d e c i s i o n  ma ki ng  a u t h o r  lev o v e r  a r e a u e s c  bv che 

C i t y  a n d  B o r o u g h  o f  J u n e a u  co u s e  r e f u g e  l a n d  f c r  a n o t h e r  p u r­

p o s e  .

In 19 S 2 , A.ssiscant A . c c o r n e y  G e n e r a l  J o n a t h a n

. „ T i l l i n g h a s c  w r o t e , a f o r m a l  a t t o r n e y  g e n e r a l ' s  o p i n i o n  that 

d i s c u s e s  t he  a u t h o r i t y  of AD F&G  a n d  che b o a r d s  to procecc

h a b i t a t .  1 9 8 2  Op. A.tt'y Gen. Mo. 1 (Mar. 4). M o s t  of that

o p i n i o n  d e a l s  w i t h  A.DF&G's p e r m i t  a u t h o r i t y  o v e r  an ad ro m o u s  

s c r e a m s ,  sec  o u t  in AS 16.05.870, b u t  the o p i n i o n  a l s o  discu ss es  

p e r m i t  j u r i s d i c t i o n  in refuges, s a n c t u a r i e s ,  a n d  c r i t i c a l  habitat

21 / A s  c h e  m o r e  d e t a i l e d  analysis i n  s e c t i o n  IV  b e l o w  c on clu des , 
in f a c t  s c a c e  l a n d  in  r e f u g e s  c a n n o t  b e  t r a n s f e r r e d  in fee out of 

s c a c e  o w n e r s h i p  w i c h o u c  spec if ic l e g i s l a t i v e  a c t i o n .
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a r e a s .  A c  p a g e s  3 t h r o u g h  A, che s i m i l a r  s t a t u t o r y  f o r m a t  u s e d  

for n n a d r o m o u s  s t r e a m s ,  re fu ges , ar.d c r i t i c a l  h a b i t a t  a r e a s  is 

d e s c r i b e d .  T h e  a n a l y s i s  c o n c l u d e s  c h a c  the n o t i c e  a n d  w r i t t e n  

a p p r o v a l  p r o v i s i o n s  ar e  c l e a r l y  l i c e n s i n g  s c a c u c e s  a n d  c h a c  they 

ha d b e e n  r e g a r d e d  as s u c h  b y che D e p a r t m e n t  o f  L a w  f o r  at  le a s t  

che p r e c e d i n g  18 y e a r s .  T h e  o p i n i o n  n o t e s  c h a c  c h e  s c a t u c o r v  

f o r m a t  is s o m e w h a t  c u m b e r s o m e  and, at p a g e s  9 t h r o u g h  12, 

c o n c l u d e s  t h a t  the  b o a r d s  an d ADF5-G have- the i m p l i e d  a u t h o r i t y  cc 

a d o p t  r e g u l a t i o n s  i m p l e m e n t i n g  thei r r e s p e c t i v e  p e r m i t  p r o g r a m s .  

For a n a d r o m o u s  s c r e a m s ,  r e f u g e s ,  a n d  c r i t i c a l  h a b i t a t  a r e a s ,  chat 

c o n c l u s i o n  is b a s e d  o n  i m p l i e d  p o w e r s .  22/ In s a n c t u a r i e s ,  as 

n o t e d  i n  s e c t i o n  II D a b o v e ,  che b o a r  ? h a v e  e x p l i c i t  a u t h o r i t y  

co a d o p t  r e g u l a t i o n s  " g o v e r n i n g  en try, d e v e l o p m e n t ,  c o n s t r u c t i o n ,  

h u n t i n g ,  f i s h i n g ,  ar.d a l l  o c h e r  u s e s  o r  a c t i v i t i e s . . . . "  A S  16- 

. 2 0 . 1 2 0 . -  T h u s ,  for. t h e  .-sanctuaries , t h e r e  is -express- a u t h o r i t y  

Co a d o p t  r e g u l a t i o n s ,  w h i c h  n e c e s s a r i l y  i n c l u d e s  che a u t h o r i t y  to 

r e q u i r e  p e r m i t s  b e f o r e  en t r y .

IV. I N T E R A C T I O N  B E T W E E N  D N R  A N D  A D F & G  A U T H O R I T I E SFrom t h e  s i m i l a r  q u e s t i o n s  we h a v e  b e e n  a s k e d  by DNRand ADF&G, and from  o c h e r  c o n t a c t  w i t h  che two a g e n c i e s ,  i t  i sa D p a r e n t  t h a t  c o n s i d e r a b l e  c o n f u s i o n  e x i s t s  o v e r  che i n t e r a c t i o n
22/ T h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c c  r e c o g n i z e s  in AS 4 4 . 6 2 . 0 3 0  

"chat r e g u l a t o r y  a u t h o r i t y  m a y  be e x p r e s s  o r  im pl ie d.
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b e t w e e n  D N R  a n d  A D F & G  a u t h o r i t i e s  in s p e c i a l  a r e a s .  A d m i n i s t r a ­

tors a r e  s e e k i n g  g u i d a n c e  o n  w h e n  t h e y  a r e  r e q u i r e d  to c o n s u l t  

w i t h  t h e i r  c o u n t e r p a r t s  in the o c h e r  d e p a r t m e n t  b e f o r e  m a k i n g  a 

u e c i s i o n .  F u r t h e r ,  th ey  s e e k  c l a r i f i c a t i o n  o f  w h e n  t h e y  m a y  m a k e  

a n  i n d e p e n d e n t  d e c i s i o n  for c h e i r  d e p a r t m e n t  w h i c h  is contro?.!- 

i n g , ar.d w h e n  a n  i n d e p e n d e n t  d e c i s i o n  f r o m  che o c h e r  d e p a r t m e n t  

is n e c e s s a r y  as w e l l  f o r  a n  a c t i v i t y  cc o c c u r .

A.. C O P. £ V. 1 ~  n  r  ■’ ^  , — r

A.s d i s c u s s e d  in s e c t i o n  II E a b o v e ,  DNR. has v a r i o u s  

s t a t u t o r y  a u t h o r i t i e s  a n d  r e s p o n s i b i l i t i e s  w i t h  r e s r e c t  to s t a t e -  

o w n e d  land, s u c h  as a c q u i s i t i o n ,  le ase , a n d  sale. In. e x e r c i s i n g  

t h o s e  p o w e r s ,  DNR. m a k e s  its o w n  d e c i s i o n s .  H o w e v e r ,  in so me

c a s e s  w h e n  m a k i n g  its d e c i s i o n s  DM?,, is r e q u i r e d  b y  s t a t u t e  co 

c o n s u l t  w i c h  A D F & G  r e g a r d i n g  the p r o p o s e d  a c t i o n ,  a l t h o u g h  che 

u l t i m a t e . d e c i s i o n  .rests .with D N R . - - F o r  -example,- under- - A S --33 . 50- 

.C10, D N R  is a u t h o r i z e d  to e x c h a n g e  s t a t e  l a n d  or  i n c a r e s c s  in  

s t a t e  l a n d  fo r  o t h e r  land,  i n t e r e s t  in land, or  o c h e r  c o n s i d e r a ­

tion. H o w e v e r ,  " i f  l a n d  u n d e r  the j u r i s d i c t i o n  o f  a s t a t e  a g e n c y

o c h e r  t h a n  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  m a y  be i n v o l v e d , "

AS  3 3 . 5 0 . 0 9 0 ( a )  r e q u i r e s  D N R  to " a f f o r d  che h e a d  o f  t h a t  a g e n c y  

a n  o p p o r t u n i t y  co p a r t i c i p a t e  in che d i s c u s s i o n s  r e s p e c t i n g  ch e 

l a n d s . "  T h e  D e p a r t m e n t  o f  Lav; has  p r e v i o u s l y  c o n c l u d e d  t h a t  t h i s  

p r o v i s i o n  r e q u i r e s  c o n s u l t a t i o n  w i c h  A D F & G  w h e n  e x c h a n g e s  of  

i n t e r e s t  in r e f u g e  l a n d  a r e  b e i n g  c o n s i d e r e d .  198 0 Inf. Op.



lion. E s c h e r  W u n n i c k e  N o v e m b e r  3, 193 5
C o m m i s s i o n e r ,  D N R  • P a ^ e  29
Hon . D o n  W. C o l l i n s w o r t h
C o m m i s s i o n e r , A D F & G

F i l e  3 6 6 - 0 4 5 - 3 4  & 3 6 6 - 1 2 2 - ^ 4

A c c ' y  Gen, (Occ 9; A - 6 6 - 0 3 2 - 3 1 ). 2 3 / A n o t h e r  exar.iole is che

r e q u i r e m e n t  ch ac  DiiR " p r o v i c e  ror m e a n i n g f u l  p a r t i c i p a t i o n  in che 

p l a n n i n g  p r o c e s s  ' b y  a r f e c c e d  s c a c e  a g e n c i e s  in d e v e l o p i n g  l a n d  

u s e  p l a n s  b y  r e g i o n s  o r  ar e a s .  A S  3 3 . 0 4 . 0 6 5 ( b ) ( 3 ) .  F u r t h e r ,  

b e f o r e  c l a s s i c i c a c i o n , z o n i n g ,  o r  d i s p o s a l  accicr.s, AS 3 S . 0 5 . 9 4 5  

r e q u i r e s  n o c i f i c a c i o n  o f  p a r t i e s  "know—  c r  l i k e l y  to b e

a f f e c t e d ."

In e t h e r  c a t es ,  the d u t y  to c o n s u l t  w i c h  A D F & G  h a s  b e e n  

s ec  out in r e g u l a c i o n .  F o r  e x a m p l e ,  a 19S 1 m e m o r a n d u m  b y  A s s i s ­

ta n t  A t t o r n e y  - e n e r a l  G. T h o m a s  K o e s c e r  d i s c u s s e d  D U R ' s  a u t h o r i t y  

to i n c o r p o r a t e  r e s t r i c t i o n s  r e q u e s t e d  b y  A D F & G  in a m u l t i p l e  

l a n d - u s e  p e r m i c .  19S1 Inf. Op. A c c ' y  Gen. (Dec 15: J - 6 c - 3 5 2 - 5 2 ) .  

T h a t  o p i n i o n  d i s c u s s e d  che t h e n  c u r r e n t  v e r s i o n  o f  5 A A C  5 5 . 2 3 0 ,  

w h i c h  a l l o w e d  l a n d  c l a s s i f i e d  as wTi l d l i f e  h a b i t a t  to b e  u s e d  f o r  

. - m i n e r a l  e x p l o r a t i o n  "subject* to r e s t r i c t i o n s  w h i c h  m a y  b e  i m p o s e d  

b y  t h e  c o m m i s s i o n e r  (of DMR] at the r e q u e s t  o f  che  C o m m i s s i o n e r  

o f  the D e p a r t m e n t  o f  F i s h  a n d  G a m e . "  T h e  r e g u l a t i o n  f u r t h e r  

s t a t e d  c h a t  l a n d s  c l a s s i f i e d  as w i l d l i f e  h a b i t a t  c o u l d  be l e a s e d  

a n d  the d i s p o s a l  o f  t i m b e r  a n d  m a t e r i a l s  a l l o w e d  if a p p r o v e d  b y  

D M R  " a f t e r  c o n s u l t a t i o n  w i t h  the C o m m i s s i o n e r  o f  t he  D e o a r t m e n t

2 3 / As d i s c u s s e d  l a c e r  in this s e c c i o n ,  l a n d  in r e f u g e s  a n d  
s a n c t u a r i e s  c a n n o t  be t r a n s f e r r e d  in fee o u t  o f  s c a c e  o w n e r s h i p  
w i t h o u t  s p e c i f i c  l e g i s l a t i v e  a u t h o r i z a t i o n .



Hon. E s t h e r  W u n n i c k e  
C o m m i s s i o n e r , DMR.

Hon. D e n  W. C o l l i n s w o r t h
C o m m i s s i o n e r , A D F & G

F i l e  3 6 5 - 0 4 5 - 5 4  & 3 6 6 - 1 2 2 - 5 4

November S, 19S5
Pass 30

o f  F i s h  e n d  Gerr.e."

In addition. co i n s t a n c e s  o f  m a n c a c c r y  c o n s u l t a t i o n ,  w e  

a s s u m e  t h a t  DMR. a n d  A D F & G  r e g u l a r l y  c o n s u l t  a b o u t  m a t t e r s  of  m u ­

tu a l  c o n c e r n  w h e r e  e i t h e r  a g e n c y  m a y  be c o n t e m p l a t i n g  e x e r c i s i n g  

o n e  o f  its a u t h o r i t i e s  o r  r e s p o n s i b i l i t i e s .

3. M a t u r e  o f  s e p a r a t e ,  co rn sl e m e n t a r "  a u t h o r i t i e s

W i c h  r e s p e c t  co s p e c i a l  a r e a s , A D F & G  a n d  the b o a r d s  

h a v e  s o m e  a u t h o r i t i e s  a n c  r e s p o n s i b i l i t i e s  w h i c h  a re  i n d e p e n d e n t  

o f  D M R ' s  ar.s s om e  w h i c h  o v e r l a p .  If s o m e o n e  w i s h e s  co c o n d u c t  an 

a c t i v i t y  in a s p e c i a l  area , o f t e n  b e t h  D M R  a n d  .ADF&G h a v e  s e p a r­

a t e  r i g h t s  o f  r e v i e w  a n d  d e c i s i o n .  In c h o s e  c a s e s ,  a n  a f f i r m a ­

ti v e  d e c i s i o n  by  e a c h  a g e n c y  w o u l d  be n e e d e d  b e f o r e  the a c t i v i t y  

c o u l d  b e g in . T h i s  is s i m i l a r  to che s i t u a t i o n  d i s c u s s e d  b y  

A s s i s t a n t  A t t o r n e y  G e n e r a l  J e f f e r y  L o w e n f e l s  in a 1931 m e m o r a n d u m  

e v a l u a t i n g  AS 33. 05. 030 ( a ) . .-24/ 1931 Ir.r . Op. A t t ' y  Gen. (Mar.

20; A - 6 6 - 3 0 3 - 8 1 ). T h a t  p r o v i s i o n  s p e c i f i e d  t h a t  the d i s p o s a l  o f  

u n i v e r s i c y  l an ds  w a s  to b e  m a d e  b y  DMR, b u t  c h a c  " n o  sale,  le as e,  

e x c h a n g e  or  o c h e r  d i s p o s a l  of u n i v e r s i c y  l a n d s  m a y  be m a d e  w i t h ­

o u t  ch e a p p r o v a l  o f  che B o a r d  o f  R e g e n t s  o f  the U n i v e r s i c y  o f  

A l a s k a . "  T h e  o p i n i o n  c o n c l u d e s  at p a g e  3 t h a t  che i s s u a n c e  o f  a 

m i n i n g  l e a s e  or  m i n e r a l  p a c e n c  b y  D M R  on  u n i v e r s i c y  l a n d s  is

24/ T h i s  s e c t i o n  w a s  s u b s e q u e n t l y  r e p e a l e d  by ch. 152, S L A  1984.
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Hon. Escher W unnicke November 8, 1935

p r o h i b i t e d  u n l e s s  e x p r e s s I v  a o c r o v e d  b y  ch e B o a r d  c f  p.^-r.-c 

Thu s,  a b s e n t  a " c l a s s i f i c a c i o n  p r o h i b i t i n g  s e e k i n g  w h i c h  w o u l d  

c o v e r  a l l  or p a r e  of  che  u n i v e r s i c y  g r a n t  l a n e s  . . . s u c h  l a n d s  

a re o p e n  cs m i n e r a l  e n t r y ,  i.e.,  c l a i m  s e e k i n g , b u c  r e m o v a l  o f  

m i n e r a l s  w i c n c u c  p r i o r  i s s u a n c e  c f  a B o a r d  c f  R e g e n c s  a p p r o v e d  

l e a s e  w o u l d  n o c  b e  l a w f u l . "  Id.

S i m i l a r l y ,  in e a c h  o f  che  c h r e e  s p e c i a l  a r e a s ,  D1-3R. a n d  

A D F & G  h a v e  c e r t a i n  d u a l  a u c h c r i c i e s , n e t  i d e n t i c a l  i n  s c o c e

C. S e p a r ate. com.Dlemenca.rv a u c h c r i t i e s  in s a n c t u a r i e s  

In g a m e  s a n c c u a r i e s ,  g o v e r n e d  b y  AS 1 6 . 2 0 . 0 9 0  

A S 1 6 . 2 0 . 1 7 0 ,  che  a u c h o r i c i e s  g i v e n  co A D F & G  a n d  che b o a r d s  a r e  

sec o u c  in a f o r n a c  d i f f e r e n c  f r o m  ch e f o r m a c  f o r  r e f u g e s  a n d  

cr i c i c a l .  h a b i c a c  .areas., ; a n d  a r e  m u c h  b r o a d e r . -  A s  -'discus-sec in 

s e c t i o n  II D a b o v e ,  in s a n c c u a r i e s  che b o a r d s  a r e  g i v e n  b r o a d  

r e g u l a t o r y  a u t h o r i t y  o v e r  " e n t r y ,  d e v e l o p m e n t ,  c o n s c r u c c i o n , 

h u n t i n g ,  f i s h i n g ,  a n d  a l l  o c h e r  a c c i v i c i e s  o r  u s e s . . . . "  AS 16- 

. 2 0 . 1 2 0  a n d  AS 1 6 . 2 0 . 1 7 0 .  T h e s e  r e g u l a t i o n s  m u s e  b e  fo r che 

" p u r p o s e  of  p r e s e r v i n g  che n a c u r a l  h a b i c a c  a n d  f i s h  a n d  g a m e  

Id. T h e  o n l y  o t h e r  r e s t r i c t i o n  is ch at  th ey  s h a l l  n o t  

l)e i n c o n s i s t e n t  w i t h  AS  1 6 . 2 0 . 1 3 0  a n d  AS 1 6 . 2 0 . 1 4 0 ,  w h i c h  in c o n ­

c e r t  w i t h  AS 1 6 . 2 0 . 1 7 0  p r o h i b i t  the s a l e  o f  s a n c t u a r y  l a n d  a n d  

a l l o w  l e a s i n g  o n l y  as m i n e r a l  l a n d  u n d e r  DIIR r e g u l a t i o n s .
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T h u s ,  c h e  b o a r d s 1 r e g u l a c i c n s  u n d e r  A S  1 6 . 2 0 . 1 2 0  cc-uld 

n o c  p r o h i b i c  s u c h o r i z e d  o i l  an d  m i n e r a l  e x p l o r a c i u n  a n d  d c v e l o o -  

mer.c b u c  c o u l d  c o n d i c i o n  ic as l o n e  as che c o n c i c i c n s  w e r e  r.oc 

i n c o n s i s c e n c  w i c h  f e d e r a l  an d  s c a c e  laws a n d  r e g u i a c i c n s ,  n o r  

w i c h  o c h e r  l i m i c a c i o n s  d a c e m i n e d  j o i n c l y  by C H R  a n d  A D F & G .  

AS 1 6 . 2 0 . 1 3 0 .  A d d i c i o n - n l l v , che b o a r d s  car. in a ll c c h e r  r e s o e c c s  

g o v e r n  u s e s  a n d  a c c i v i c i e s  so as co p r e s e r v e  che h a b i c a c  or  f i s h

o r  g a m e  o f  che ar ea. 25/

chis a u c h o r i c y  i n c l u d e s  p e r m i c c m g  a u c h c r i c y .  In s a n c c u a r i e s ,  

c'nen, DIIR' s r o l e  is l i m i c e d  co r e g u l a c i c n  a n d  l i m i c a c i c n  of o i l  

/  a n d  m i n e r a l  e x p l o r a c i o n  a n d  c e v e l o p m e n c .

D . S e o a r a c e ,  c c m o l e m e n c a r v  a u c h o r i c i e s  in r e f u g e s  a n d  

c r i c i c a l  h a b i c a c  a r e a s  

F o r  r e f u g e s  a n d  c r i c i c a l  h a b i c a c  a r e a s ,  as d i s c u s s e d  in 

..gepcicn II D a b o v e  che s c a c u c o r y  f r a m e w o r k  w h i c h  g i v e s  a u c h o r i c y  

r.o AC F I G  a n d  che b o a r d s  d i f f e r s  f r o m  che o n e  j u s c  r e v i e w e d  .for 

s a n c c u a r i e s , a n d  che s c a n d a r d  u n d e r  w h i c h  che a u c h o r i c v  is 

e x e r c i s e d  is l i m i c e d  co p o s s i b l e  e f f e c c s  o n  fish,  g a m e  o r  c h e i r

h a b i c a c .  T h e  p o w e r s  a n d  d u c i e s  of A D F & G  a n d  che b o a r d s  in c h o s e

cwo c y p e s  o f  s p e c i a l  a r e a s  a r c  q u i c e  s i m i l a r .

C
25/ T h e r e f o r e ,  a c c i v i c i e s  i n c o n s i s c e n c  w i c h  p r e s e r v i n g  che 
H a b i c a c  c o u l d  n o c  be a u c h o r i c e d  by che b o a r d s ,  a n d  w e  s e e  n o  
o c c a s i o n  f o r  b o a r d  r c g u l a c i o n s  co c o n f l i c c  w i c h  g e n e r a l  l a n d  
m a n a g e m e n c  s c a c u c e s .
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A D F & G  is g i v e n  a g e n e r a l  p e r m i t t i n g  a u c h o r i c y  f o r  r e f -  

u g a s  2_6/ a n d  s h a r e s  c h a c  a u c h o r i c y  w i c h  che b o a r d s  f o r  c r i c i c a l  

h a b i c a c  a re a s .  W h e n e v e r  che "use , l e a s e  o r  d i s p o s a l  o f  r e a l  

p r o p e r t y "  in r e f u g e s  is " u n d e r  che c o n t r o l  o r  j u r i s d i c t i o n  of  che 

s c a c e , "  AS 1 6 . 2 0 . 0 5 0  r e q u i r e s  ch e r e s p o n s i b l e  s t a t e  d e p a r t m e n t  

(in m a n y  ca s e s ,  DMR ) co n o t i f y  A D F & G  b e f o r e  " i n i t i a t i n g "  c h e  use, 

l e a s e  o r  d i s p o s a l .  U n d e r  AS  1 6 . 2 0 . 2 5 0 ,  in c r i c i c a l  h a b i c a c  a r e a s  

p r i v a t e  l a n d  as w e l l  as s t a t e - o w n e d  L a n d  is s u b j e c t  co che r e ­

q u i r e m e n t ,  27/ a n d  c h u s , che s t a c u c e  ir.ooses che d u t v  co n o t i f y  . ( -

ADF&C- u p o n  che  p r i v a t e  p a r t y  as w e l l  as che r e s p o n s i b l e  s c a c e  

a g e n c y .

A f t e r  n o c i c e  is r e c e i v e d  b y  A D F & G ,  r.he p e r s o n  or  g o v -  

e r n n e n c a l  a g e n c y  m a y  be r e q u i r e d  co s u b m i t  f u l l  p l a n s  a n d  s p e c i ­

f i c a t i o n s .  F o r  r e f u g e s ,  A D F & G  m a k e s  c h a c  d e c i s i o n ,  a n d  f o r  c r i c­

ica l h a b i c a c  . a r e a s  che -boards dee-ide. - AS 16 .-20-. 06 0 - and- -AS 16- 

.20.260. T h e  d e s c r i p t i o n  of w h a c  c a n  be r e q u i r e d  is i d e n t i c a l

2 6 / In a d u i c i o n ,  w i c h  r e s p e c t  co g a m e  r e f u g e s ,  ADF&C- h a s  a

l u r c h e r  s t a c u c o r y  m a n c a c e .  F o r  che M e n d e n h a l l  W e t l a n d s  s c a c e
g a m e  r e f u g e  a n d  C r e a m e r ' s  F i e l d  m i g r a t o r y  w a c e r f o w l  r e f u g e ,  A D F & G  

is e x p l i c i t l y  d i r e c c e d  co d e v e l o p  a p l a n  co p r o m o c e  che  p u r p o s e s  
o f  che r e f u g e s ,  a n d  a c c i v i c i e s  in c h o s e  r e f u g e s  a r e  p e r m i c c e d  
o n l y  if c o m o a c i b l e  w i c h  che o v e r a l l  plan . AS 16 . 2 0 . 0 3 4  ( e ) , ( £ ) , -  
(g) a n d  (i),' a n d  A S  1 6 . 2 0 . 0 3 9 ( d ) .

2 7 / As d i s c u s s e d  in s e c c i o n  II C a b o v a ,  D N R  is a u c h o r i c e d  b u c
n o c  r e q u i r e d  co a d o p c  z o n i n g  r e g u l a c i o n s  o n  p r i v a c e  l a n d
c o n t a i n e d  w i c h i n  f i v e  o f  che r e f u g e s .  A S  1 6 . 2 0 . 0 3 0 ( b )  a n d  (d) ,
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f o r  r e f u s e s  e n d  c r i c i c a l  h a b i c a c  a r e a s :  f u l l  p l a n s  ar.d s o e c i f i -  

c e c i c n s  co r  tr.e a n t i c i p a c e c  use, fo r  che p r o p o s e d  c c n s c r u c c i o n  

w o r k ,  a n d  r o r  che p r o p e r  p r o c e c c i o n  of f i s h  a n d  ga m e,  as w e l l  as 

che a p p r o x i m a t e  d a c e  w h e n  che c o n s t r u c t i o n  cr  w o r k  is co c o m ­

m e n c e .  in. r u r c h e r , A.DF&G (for r e f u g e s )  a n d  che b o a r d s  (for 

c r i c i c a l  h a b i c a c  a r e a s )  a r e  g i v e n  che a u c h o r i c y  co r e o u i r e  ch e 

p e r s o n  c r  g o v e r n m e n c a l  a g e n c y  co e b e a i n  w r i c c e n  a p p r o v a l  f r o m  

A D F 8 G  "as co che s u f f i c i e n c y  cf che c l a n s  a n d  s o a c i f  i c a c i o n s  

b e f o r e  c o n s  c r u c c i o n  is c o m m e n c e d . "  Id. As d i s c u s s e d  in s e c c i o n  

III a b o v e ,  w r i c c e n  a p p r o v a l  c h a c  is a p r e r e q u i s i t e  co c o m m e n c e - 

■■f m e n c  cf  ar. a c t i v i t y  has b e e n  decerm.ined p r e v i o u s l y  b y  t h i s  o f f i c e

cc be a p e r m i c .  1 9 5 2  Cp. A c c ' y  Gen. Vo. I (Mar. 4). T h e  l e g i s­

l a t u r e  h a s  chu s r e q u i r e d  c h a c  che i m p a c t  o n  f i s h  a n d  g a m e  in 

c h e s e  a r e a s ,  s p e c i f i c a l l y  e s t a b l i s h e d  co p r o c e c c  a n d  p r e s e r v e  che 

n a c u r a l  h a b i c a c  and., co .perpec ua ce -f -i sh a n d  wi-ldlif e y  he e v a l u a t e d  

by c h e  a g e n c y  c h a r g e d  w i c h  f i s h  a n d  g a m e  m a n a g e m e n t ,  A D F & G .

A l t h o u g h  qhe r e q u i remer.c  in A S  1 6 . 2 0 . 0 6 0  a n d  A.S 1 6 . 2 0 -  

.260 f or  a p p r o v a l  b e f o r e  " c o n s c r u c c i o n  is c o m m e n c e d "  c a n  be  

i n c e r p r e c e d  s e v e r a l  w a y s ,  _28/ w e  b e l i e v e  che m.osc s u p p o r c a b l e  

r e a d i n g  e n c o m p a s s e s  che coinraencemenc o r  c o n c i n u a c i c n  o f  a n y

_2£/ " C o n s c r u c c "  m e a n s  " c o  form, m a k e ,  or c r e a c e  b y  c o m b i n i n g  
p a r e s  o r  elem.encs." W e b s t e r ' s  T h i r d  M e w  I n c e r n a c i o n a l  
D i c t i o n a r y , 4 8 9  (1976).
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a c c i v i c v  w h i c h  A D F & G  d e c e r m i n e s  is l i k e l y  co a f f e c c  f i s h  or 

w i l d l i f e  o r  c h e i r  h a b i c a c . I n  A l a s k a ,  a s l i d i n g  s c a l e  for 

c o n s c r u c c i o n  o f  s c a c u c e s  ha s b e e n  e s c a b i i s h e a .  S c a c e  v. C i c v  of 

H a i n e s , 627 P. 2d 1047, 1049, n . b  ( A l a s k a  1 9 3 1 ) ;  a c c o r d S c a c e  v. 

Ala:-:, 64 6 P . 2d 203, 20-S-C9, n . 4  (.Alaska 1S82'> . A l a s k a  c c u r c s

w i l l  n o w  c o n s c r u e  a s c a c u c e  in l i g h t  o f  ch e o v e r a l l  p u r p o s e s  o f  

che l e g i s l a c i o n  as a w h o l e  a n d  w i l l  n o c  c o n s c r u e  a s c a c u c e  in  a 

m a n n e r  i n c o n s i s c e n c  w i c h  che e m p r e s s  o b j e c t i v e  o f  c h ac  v e r y  l e g­

i s l a c i o n .  A n c h o r a g e  M u n i c i p a l  E m o l o v m e n c  A s so ci ac io r,  v. H u n i c  - 

i o a l i c v  o f  A n c h o r a g e , 618 P . 2 d  575, 5S0 ( A l a s k a  1 9 3 0 ) .  As

n e c a i l e d  in  s e c c i c n  II A  ab o v e ,  che e x p r e s s  p u r p o s e  c f  r e f u s e s  

a n d  c r i c i c a l  h a b i c a c  a r e a s  is co " p r o c e c c  a n d  p r e s e r v e "  che 

n a c u r a l  h a b i c a c s  a n d  f i s h  a n d  w i l d l i f e  p o p u l a c i o n s .  AS 1 6 . 2 0 . 0 2 0  

a n d  A S  1 6 . 2 0 . 2 2 0 .  F u r c h e r , f o r  c r i c i c a l  h a b i c a c  a r e a s ,  che 

. ob je ct iv es  include*, r e s c r i c c i n g  " a l l  o c h e r  u s e s  n o c  c o m p a c i b l e  

w i c h "  c h a c  p r o c e c c i o n  a n d  p r e s e r v a c i o n .  A S  1 6 . 2 0 . 2 2 0 .  Thus,, ic 

is m o s c  l i k e l y  ghac, fche l e g i s l a c u r e  i n c e n d e d  A D F & G 1 s r e v i e w  a n d  

a p p r o v a l  f u n c c i o n  in l e g i s l a c i v e l y  d e s i g n a c e d  a r e a s  co be c r i g -  

g e r e d  b y  ch e l i k e l i h o o d  of i m p a c c  o n  f i s h  or  g a m e  o r  c h e i r  

h a b i c a c .

A  n a r r o w e r  r e a d i n g  -- c h a c  che w r i c c e n  a p p r o v a l  a p p l i e s  

o n l y  co che a c c u a l  n a i l i n g  o f  b o a r d s ,  d i g g i n g  o f  h o l e s ,  o r  b u i l d ­

in g  of  d i k e s ,  a n d  n o c  co c u c c i n g  d o w n  c r e e s  or  d r i v i n g  h e a v y  v e ­

h i c l e s  a c r o s s  f r a g i l e  c u n d r a  -- w o u l d  b e  i n c o n s i s c e n c  w i c h  che
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C

c l e a r l y  a r c i c u l a c e d  l e g i s l a t i v e  c o n c e r n  f o r  c h e  h a b i c a c  ar.d f i s h  

a n d  g a m e  in s p e c i a l  a r e a s ,  ar.d w i c h  che e x p l i c i t  r e v i e w  p r o v i d e d  

f o r  c h e  " a n t i c i p a t e d  u s e . "  Ic is u n l i k e l y  c h a c  c he  l e g i s l a t u r e  

i n c e n c e d  che n o c i c e  a n d  a p p r o v a l  s t a t u t e s  to b e  so n a r r o w l y  c o n ­

s t r u e d  as co u n d e r m i n e  f i s h  an d g a m e  p r o c e c c i o n .

H o w e v e r ,  w e  do n o t  b e l i e v e  c h a c  ar. e x t r e m e l y  b r o a d  

r e a d i n g  -- u n d e r  w h i c h  A D F & G  c c u l d  r e q u i r e  a n  A D F & G  p e r m i t  f o r  

a n y  u se ,  le ase , or d i s p o s a l  c f  l a r d  in s p e c i a l  a r e a s  -- is 

s u p p c r c a b l e .  T h e  L a n g u a g e  o f  AS 1 6 . 2 0 . C 5 0 ,  A S  1 6 . 2 C . 0 6 0 ,  AS  16- 

. 2 0 . 2 5 0  a n d  A.S 1 6 . 2 0 . 2 6 0  p r e c l u d e s  a n  ir .c c r p r e c a c i o n  w h i c h  w o u l d  

g r a n t  A.DF&G p e r m i c  a u c h o r i c y  o v e r  cra r.saccicns w h i c h  ar e  n o c  

l i k e l y  co a f f e c t  f i s h  o r  g a m e  o r  c h e i r  h a b i c a c .

C o n s e q u e n t l y , w e  b e l i e v e  c h a c  che n o s e  l o g i c a l  r e a d i n g  

of  A S  1 6 . 2 0 . 0 6 0  a n d  AS 1 6 . 2 0 . 2 6 0  g i v e s  A D F & G  p e r m i c  a u c h o r i c y  in 

. .sp.ecial a r e a s  o v e r l a y  a c c i v i c y  w h i c h  A D F & G  d e t e r m i n e s  m a y  a f f e c t  

f i s h  c r g a m e  or c h e i r  h a b i c a c .  T h a t  i n t e r p r e t a t i o n  is c o n s  i s - 

c e n c  w i c h  che l a n g u a g e  o f  ch e s c a c u c e s  a n d  ch e g e n e r a l  r u l e  

a r c i c u l a c e d  b y  ch e A l a s k a  S u p r e m e  C o u r c  c h a c  " c o n s e r v a t i o n  la ws  

s u c h  as f i s h  a n d  g a m e  laws  s h o u l d  be  l i b e r a l l y  c o n s c r u e d  co 

a c h i e v e  c h e i r  i n c e n d e d  p u r p o s e . "  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  

C o o n e r a c i v e  A s s o c i a t i o n .  Inc. v. S c a c e , 62 8 P . 2d 897, 90 3 ( A l a s k a  

19S1). • Ic is r e a s o n a b l e  co a s s u m e  c h a c  che l e g i s l a c u r e  i n c e n d e d  

co g i v e  m e a n i n g f u l  r e v i e w  a u c h o r i c y  in r e f u g e s  a n d  c r i c i c a l  

h a b i c a c  a r e a s  co che a g e n c y  p r i m a r i l y  r e s p o n s i b l e  f or  f i s h  a n d
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g a m e  c o n s e r v a t i o n  -- A.DF&G. (In o r d e r  co f u r t h e r  c l a r i f v  w h a c  

a c c i v i c i e s  a r e  e n c o m p a s s e d  b y  A D F & G  p e r m i c  a u c h o r i c y  u n d e r  

.“.S 1 6 . 2 0 . 9 6 0  a n d  AS 1 6 . 2 0 . 2 6 0 ,  ic w o u l d  b e  s t r o n g l y  a d v i s a b l e  f o r  

A D F & G  Co a d o p t  a r e g u l a t i o n  i d e n t i f y i n g  a c c i v i c i e s  ic h a s  d e t e r - 

m i n e d  m a y  a r z e c c  f i s h  c r  w i l d l i f e  o r  c h e i r  h a b i t a t  in s o e c i a l  

a r e a s . )  29/

F o r  a use, l ea se , o r  d i s p o s a L  c h a c  w i l l  n o c  a f f e e t  f i s h

or  w i l d l i f e  o r  c h e i r  h a b i t a t , A.S 1 6 . 2 0 . 0 5 0  a a d  AS 1 6 . 2 0 . 2 5 0  rti.ll

r e q u i r e  c h a t  A.DF&G b e  n o t i f i e d .  T h e  p u r p o s e  c f  c h a c  n o c i f i c a c i o n  

is co p r o v i d e  A D F & G  che o p p o r t u n i t y  to c o m m e n t  o n  ch e l e a s e  c r

d i s p o s a l  co D M R  o r  o c h e r  r e i e v a n c  a g e n c i e s  and, in c r i t i c a l

n a b i t a c  a r e a s ,  the p r i v a t e  l a n d  o w n e r .  T h a t  c o n s u l t a t i o n  m a y  b e  

v e r y  i m p o r t a n t  to D M R  o r  the p r i v a t e  p e r s o n  in e v a l u a t i n g  the 

w i s d o m  o f  t he  t r a n s f e r ;  f o r  e x a m p l e ,  if A D F & G  a n t i c i p a t e s  t h a t  it 

wo.uld n o t  b e .  ab l e ,  to p e r m i c  c he  e v e n t u a l -  u s e  c o - w h i c h  =ohe l a n d

w o u l d  b e  put, c h o s e  i n v o l v e d  a r e  l i k e l y  to b e n e f i t  f r o m  t h a t

k n o w l e d g e .

E. W a t e r  a p p r o p r i a t i o n  a n d  u s e

D N R  h a s  che a u c h o r i c y  co a d j u d i c a t e  w a c e r  r i g h c s

a m o n g  c o m p e c i n g  c l a i m a n c s  a n d  co i s s u e  w a c e r  a p p r o p r i a c i o n

p e r m i c s ,  as d i s c u s s e d  in s e c c i o n  II B a b o v e .  AS  46 .1 5.  In d o i n g

L
2 9 / S e e  d i s c u s s i o n  of  ch e n e e d  for  r e g u l a c i o n s  in s e c c i c n  V, 
u n d e r  q u e s c i o n  B, b e l o w .
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C

so, D N R  is to c o n s i d e r  a n u m b e r  o: t a c t r r s .  includir.a the e f f e c t  

on f i s h  ar.d ga m e . A S  4 6 . 1 5 .  C S G ( b )  (2); A l a s k a  C o n s t ,  art. V I I I ,  § 

13. A D F & G ,  o n  the o t h e r  h a nd,  has no a u c h o r i c y  co a p p r o p r i a t e  

w a c e r  to p a r t i c u l a r  i n d i v i d u a l s ,  a l t h o u g h  it h a s  a r o l e  in 

c o m m e n c i n g  to D N R  on  p e r m i t  a p p l i c a t i o n s  a n d  p r o v i d i n g  i n f o r m a­

tion w h i c h  w i l l  a s s i s t  D N R  in f u l f i l l i n g  its c c n s t i t u t i o n a l  a n d  

s t a t u t o r y  r e s p o n s i b i l i t y  co c o n s i d e r  f i s h  ar.d g a m e .

wC.<2 Vc- , c-..ere u. ̂ c. c 3 t* ~-.1 *T:oGG w s c c .  ci 3 p i* 3 ~ t- 1. ~ 

a ted b y  D N R  to a p a r t i c u l a r  c l a i m a n t ,  in c e r t a i n  ’i n s t a n c e s  a 

p e r m i c  m u s t  a l s o  be i s s u e d  by A D F & G .  If che w a t e r  is f r o m  an  

a n a a r a m o u s  f i s h  s t r e a m ,  the p r o c e d u r e s  of  AS 1 6 . 0 5 . 5 7 0 ,  d e s c r i b e d  

in s e c t i o n  II D ab o v e ,  m u s t  be  f o l l o w e d ,  w h i c h  m a y  a f f e c t  h o w  the 

w a t e r  a p p r o p r i a t e d  b y  D M R  ca n  be taken. S i m i l a r l y ,  if che w a t e r  

a p p r o p r i a t e d  is i n  a s p e c i a l  area,  the p r o v i s i o n s  d i s c u s s e d  in 

s e c t i o n  IV  C . a n d  D .above- ap p l y .  -Lf the- me th od -o -f  - taking--or che 

u s e  w i t h i n  the s p e c i a l  a r e a  m a y  a f f e c t  f i s h  or  g a m e  or  t h e i r  

h a b i c a c  in a r e f u g e  or  a c r i t i c a l  h a b i c a c  are a,  A D F & G  h a s  p e r m i c  

a u t h o r i t y  u n d e r  AS  1 6 . 2 0 . 0 6 0  a n d  A S  1 6 . 2 0 . 2 6 0 .  If the u s e  is in 

a s a n c t u a r y ,  the .ADF&G p e r m i c  a u t h o r i t y  is f o u n d  in  A.S 1 6 . 2 0 . 1 2 0  

a n d  AS 1 6 . 2 0 . 1 7 0 .

T h i s  d i s t r i b u t i o n  o f  c o m p l e m e n t a r y  D M R  a n d  A D F & G  

a u t h o r i t i e s  o v e r  w a c e r  is a n a l o g o u s  to t h o s e  o v e r  land. F o r  

e x a m p l e ,  as d i s c u s s e d  in s e c c i o n  IV D a b o v e ,  D N R  h a s  che p o w e r  to 

l e a s e  a p i e c e  o f  r e f u g e  land, as ic has co a p p r o p r i a t e  w a t e r  in a
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r e f u g e .  H o w e v e r ,  in chis e x a m p l e .  A D F & G  h a s  p e r m i c  a u c h o r i c v  

o v e r  a n y  u s e  of che l e a s e d  l a n d  cha c m i g h c  a f f e c c  f i s h  c r  g a m e  o r  

c h e i r  h a b i c a c ,  as ic h a s  o v e r  u s e  c f  che a p p r o p r i a c e d  w a c e r  w h i c h  

c o u l d  h a v e  c h o s e  e f f e c c s .

G i v e n  che r e i a c e d  D N R  a n d  A D F & G  w a c e r  a p p r o n r i a c i o n  ar.d

us e  a u c h o r i c i e s  o v e r  s p e c i a l  a r e a s  ar.d ar.adrcmous f i s h  s c r e a m s ,

ic is v e r y  impcrcar.c c h ac  che c wo deparcm.encs c c o o e r a c e  ar.d

c o m m u n i c a c e  d u r i n g  che w a c e r  p e r m i c c i r c  c r o o a s s e s .  T h i s  w i l l

e n s u r e  ch ac  a n  a p p l i c a n c  is n o c  accider.cally m i s l e d  ir.uo a s s u m i n g

c h a c  o n l y  D N R  ha s permiccir.g a u c h o r i c y .  F u r c h e r .  c o m m e n c  co D N R

•f b y  A D F & G  e a r l y  in che D N R  p e t n i c c i n z  r r c c e s s  w i l l  e n s u r e  c h a c  an
1. ' " '

a p p l i c a n c  is a w a r e  o f  A D F & G ' s  s e p a r a c e  a n d  accicicr.nl AS 16 

p e r m i c c i n g  s c r u c c u r e s .

F . P r o h i c i c i o n  o n  c r a n s f e r  of  s c a c e  l a n d  o u c  o f  r e f u g e s

. . In r e f u g e s ,  a c h a n g e  iir. l a n d  s c a c u s  o u c  of  s c a c e

o w n e r s h i p  c o u l d  c h r e a c e n  che o v e r a l l  l e g i s l a c i v e  p u r p o s e s  f o r  che  

r e f u g e  b y v i r c u e  of  che d i f f e r e n c  s c a c u c o r y  s c a n d a r d s  c h a c  c o m e  

i n c o  play,  30./ In r e f u g e s ,  if s c a c e  l a n d  w e r e  c o n v e y e d  in f e e  

o u c  o f  s c a c e  o w n e r s h i p ,  che l a n d  w o u l d  n o  l o n g e r  b e  r e f u g e  l a n d  

a n d  A D F & G  w o u l d  be  u n a b l e  co r e q u i r e  r e v i e w  a n d  a p p r o v a l  c f  l a c e r

30/ T h i s  d i s c u s s i o n  d o e s  noc a p p l y  co c h o s e  r e f u g e s  w h i c h  h a v e  
S e e n  i n c o r p o r a c e d  by  r e f e r e n c e  f r o m  che n a c i o n a l  w i l d l i f e  r e f u g e  
syscern, s i n c e  ch ey  do n o c  c o n s i s c  of s c a c e  land. AS 1 6 . 2 0 . 0 3 0 ( a ) .
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Hon. Escher Wunnicke November 8 I0?'1

u s e  or che c r o n s f e r r e d  p a r c e l ,  r e a a r d l e s s  c f  che e f f a c e  o n  fish, 

g a m e  o r  h a o i c a c .  T h i s  r e s u l t  w o u l d  do v i o l e n c e  co che s t a t u t o r y  

s c h e m e  as a w h o l e .

M o r e o v e r ,  i f  DM?, h a d  che a u c h o r i c y  co e f f e c t i v e l y  

e x t i n g u i s h  a l e g i s l a t i v e l y  c r e a t e d  r e f u g e  by t r a n s f e r r i n g  s c a c e  

l a n d  rn ree, re w o u l d  be c o n t r a r y  co che s e p a r a t i o n  c f  p o w e r s  

do c c r i r . e . T h e  d o c c r i n e  or s e o a r o c i o n  o f  p o w e r s  is i m p l i c i t  in 

che A l a s k a  C o n s c i c u c i o n ,  a n d  p r e c l u d e s  cu e b r a n c h  o f  g o v e r n m e n t  

f r o m  i n t e r f e r i n g  w i c h  che p r o p e r  f u n c t i o n i n g  o f  a n o t h e r  b r a n c h .  

S c ace v. W i l l i a m s , 6 81  F . 2 d  312, 315 n . 2  ( A l a s k a  1 98 4).  T h i s

f  d o c t r i n e  p l a c e s  p r i m a r y  r e s p o n s i b i l i c v  f o r  che c o n d u c e  of  l e c i s -

l a c i v e  a c c i v i c i e s  u p o n  che l e g i s l a t u r e .  Var. 2 ru ne  v. S c a c e , 653 

P . 2d 343, 34 6 ( A l a s k a  A p p . 1 9 S 2 ) . T h us , che e x a c u c i v e  b r a n c h

(here, DMR) c a n n c c  u n d o  (by t r a n s f e r r i n g  s c a c e  l a n d  in r e f u g e s  

. . . ..out ,of s.cace ovene.rship.) che l e g i s l a c u r e 1 s a c t i o n s  ( p r o v i d i n g

c e r t a i n  p r o t e c t i o n s  f o r  f i s h  a n d  g a m e  a n d  c h e i r  h a b i c a c  o n  r e f u g e  

l a n d s ).

F u r c h e r ,  ic is a f u n d s m e n c a l  p r i n c i p l e  o f  s c a c u t o r y  

c o n s c r u c c i o n  cha c s c a c u c e s  a r e  co be r e a d  as a w h o l e ,  in c o n t e x t ,  

a n d  in a m a n n e r  chac  a v o i d s  a b s u r d i c i e s  a n d  c a r r i e s  o u c  l e g i s l a -  

ci v e  i n c e n c .  2A N. S i n g e r ,  S u t h e r l a n d  S c a c u c o r v  C o n s c r u c c i o n  §5 

4 5 . 1 2  a n d  4 6 . 0 5  (4ch ed. 19 84). We b e l i e v e  chat, u n d e r  c h o s e  

g u i d e l i n e s ,  r e f u g e  l a n d  m a y  noc be c r a n s f e r r e d  in f ee  o u c  of 

s c a c e  o w n e r s h i p  u n l e s s  s u c h  crar.sfer is s p e c i f i c a l l y  a u t h o r i z e d
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b y  che l e g i s l a t u r e ,  as, f o r  e x a m p l e ,  in AS 1 6 . 2 0 . 0 3 4  (i) , w h i c h  

p r o v i d e s  for a c q u i s  icier, b y  che C i c y  ai.d 3 o r c u g h  o f  J u n e a u  o f  

s c a c e  l a n d  in che M e n d e n h a l l  U e c l a n d s  r e f u g e  fo r  c h r e e  s c e c i f i e d  

purposc. s .

C r i c i c a l  h a b i c a c  a r e a s ,  u n l i k e  r e f u g e s ,  i n c l u d e  b e  ch 

p r r v a c e  a n d  s c a c e  l a n d  ( e x c e p c  c o r  che A n c h o r  R i v e r / F r i c z  C r e e k  

are a,  w h i c h  i n c l u d e s  o n l y  s c a c e  la nd s ) .  AS 1 6 . 2 0 . 2 3 C .  T h i s  f a c e  

p r o b a b l y  r e f l e e r s  l e g i s l a t i v e  r e c o g n i t i o n  c h a c  s c a c u c c r y  p r o c e c -  

cio ns  i n c r i c i c a l  h a b i c a c  a r e a s  s h o u l d  e x c e n d  b e y o n d  j u s c  s c a c e  

lands, a n d  c h a c  m u l c i p l e  l a n d  o w n e r s h i p  e x i s t s  in c h a s e  a r e a s .

B e c a u s e  che l e g i s l a t u r e  s p e c i f i e d  c h a c  che p u r p o s e s  f o r  

c r i c i c a l  h a b i c a c  a r e a s  i n c l u d e  r e s c r i c c i n g  a l l  o c h e r  u s e s  n o c  

c o m p a c i b l e  w i c h  che p r i m a r y  p u r p o s e  of p r o c e c c i n g  a n d  p r e s e r v i n g  

che h a b i c a c  (AS 1 6 . 2 0 . 2 2 0 ) ,  ch e l e g i s l a c u r e  m u s e  n o c  h a v e  i n c e n d ­

e d  co a l l o w . u n r e s t r i c t e d  c o n v e y a n c e s  (in fee) -of ' l-and-- o u t  of 

c r i c i c a l  h a b i c a c  s c a c u s  -- i.e., co f e d e r a l  cr m u n i c i o a l  e n t i t i e s  

c h a c  a r e  n o c  s u b j e c c  co che n o c i c e  a n d  p e r m i c  r e q u i r e m e n t s  o f  

AS 1 6 . 2 0 . 2 5 0  a n d  A S  1 6 . 2 0 . 2 6 0 .  T h e  l e g i s l a c u r e  d i d  n o c  p r o h i b i t  

c o n v e y a n c e s  p e r  sc, b u c  b a s e d  on  che s a me  s e p a r a c i o n  o f  p o w e r s  

p r i n c i p l e s  a r c i c u l a c e d  ab o v e ,  w e  i n c e r p r e c  A S  1 6 . 0 5 . 2 2 0  as 

r e q u i r i n g  ch ac  an y  fee  t r a n s f e r s  of  s c a c e  l a n d s  in c r i c i c a l  

h a b i c a c  a r e a s  co p r i v a c e ,  m u n i c i p a l ,  or f e d e r a l  o w n e r s h i p ,  b e  

s u b j e c c  co c o v e n a n t s  r u n n i n g  w i t h  che l a n d  c h a c  m a k e  c he l a n d  

s u b j e c c  co the p r o c e c c i o n s  o f  A S  1 6 . 2 0 . 2 4 0  -- AS  1 6 . 2 0 . 2 7 0 .
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•r

W i t h o u t  s u c h  p r o t e c t i o n s ,  D M R  c o u l d  effective!'/ d i s s o l v e  l e g i s l a ­

t i v e l y  c r e a t e d  c r i t i c a l  h a b i t a t  a re as .

r—ti i -  • t • • i
m e  n e c e s s i t y  r o r  i n c l u d i n g  p r o t e c t i v e  c o v e n a n t s  in. 

c o n v e y a n c e s  in fee o f  s t a t e  l a n d  d e e s  n o t  a p p l y  to l a n d  h e l d  in 

p r i v a t e  o w n e r s h i p  at the t i m e  t he  c r i t i c a l  h a b i t a t  a r e a  w a s  

e s t a b l i s h e d ,  b e c a u s e  p r i v a t e  c i t i z e n s  ar e n o t  s u b j e c t  to th e  

s e p a r a t i o n  or p o w e r s  p r i n c i p l e  a n d  t h e i r  a c t i o n s  car.not b e  r e ­

s t r i c t e d  b a s e d  o n  thi s d o c t r i n e .  M o r e o v e r ,  h a d  the l e g i s l a t u r e  

i n t e n d e d  to p r o h i b i t  o r  rcstri.cc a l i e n a b i l i t y  o f  p r i v a t e l y  h e l d  

l a n d s  in c r i t i c a l  h a b i t a t  a r e a s ,  ic w o u l d  p r e s u m a b l y  h a v e  so 

s t a t e d  in the l e g i s l a t i o n .  Th u s ,  a p r i v a t e  l a n d o w n e r  m u s t  g i v e  

A D F & G  n o t i c e  o f  i n t e n t  to c o n v e y  l e n d  in fee u n d e r  AS  1 6 . 2 0 . 2 5 0 ,  

b u t  t h e  r e s t r i c t i o n s  o f  AS 1 6 . 2 0 . 2 6 0  do n o t  a p p l y ,  a n d  t h e r e  is 

no b a s i s  f o r  r e q u i r i n g  c o v e n a n t s  in s u c h  p r i v a t e  c o n v e y a n c e s .

. G . Summar.v a n d  e x a m p l e s -> . - . . ..

T h u s . w e  b e l i e v e  s t a t e  l a n d  in r e f u g e s ,  as w e l l  as 

s a n c t u a r i e s ,  3_1/ c a n n o t  b e  c o n v e y e d  in f ee  o u t  o f  s t a t a  o w n e r ­

s h i p  a b s e n t  l e g i s l a t i v e  a u t h o r i z a t i o n .  F u r t h e r ,  w e  b e l i e v e  t h a t  

A D F & G  a n d  t he  b o a r d s  in c o m b i n a t i o n  h a v e  p e r m i t  a u t h o r i t y  o v e r  

c e r t a i n  a c t i v i t i e s  w i t h i n  r e f u g e s  ( c o n s i s t i n g  o f  s t a t e  o w n e d  

land) a n d  c r i t i c a l  h a b i t a t  a r e a s  ( c o n s i s t i n g  in a l m o s t  a l l  c a s e s

(_ 31/ AS 16.20.140 and AS 16.20.170
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o f  b o t h  p r i v a c e  a n d  s c a c e  o w n e d  lan d)  . Ic is c l e a r  froci b c c h  

A.S 1 6 . 2 0 . 0 6 0  ar.d A S  1 6 . 2 0 . 2 6 0  ch ac  plar.s f o r  a n y  a n c i c i p a c e d  u s e  

a r e  r e v i e w a b l e  ar.d chac  u n d e r  che m o s c  s u p p c r c a b l e  i n c e r p r e c a -  

c i o n , c h e y  reuse be  a p p r o v e d  b e f o r e  che u s e  c a n  p r o c e e d  if A D F & G  

dccerrcines c h a c  ic w o u l d  be  l i k e l y  co a f f e c c  f i s h  o r w i l d l i f e  o r  

c h e i r  h a b i c a c .  T h i s  d o e s  n o c  sup  pi a r c  DtlR's s e p a r a c e  a u c h o r i c i e s  

d i s c u s s e d  in s e c c i o n s  II B a n d  C a b o v e ,  o u c  ic is, r a c h e r ,  ir. 

a d d i c i o n  co them. 32/ S o m e  enar.oles r.av be b a l e f u l .

If an i n d i v i d u a l  w i s h e d  co l e a s e  a p i e c e  of  r e f u g e  la nd  

a n d  co c o n s c r u c c  o n  ic a b o a t - l a u n c h i n g  f a c i l i c v ,  D W R  c o u l d  a v a l -  

u a c e  ch e c o n v e y a n c e  u n d e r  che r e l e v a n c  s c a c u c e s  a n d  r e g u l a t i o n s ,  

g i v i n g  n o c i c e  co A D F & G  as r e q u i r e d  by A S  1 6 . 2 0 . 0 5 0 ,  a n d  d e t e r m i n e  

w h e t h e r  o r  n o c  u n d e r  che r e l e v a n c  D K R  p r o v i s i o n s  ch e l e a s e  is i n  

che s c a c e ' s  b e s c  i n c e r e s c  a n d  c o u l d  b e  a p p r o v e d .  In d o i n g  so, 

,,DNR c o u l d  consider., a n y  i n p u c  f r o m  • A.DF&G, b u c  w o u l d  n o c  b e  b o u n d  

by ic. H o w e v e r ,  A D F & G  w o u l d  ac che s a m e  cinie be  r e v i e w i n g  che 

p r o p o s e d  p l a n s  a n d  s p e c i f i c a t i o n s  f o r  che b o a c - l a u n c h i n g  f a c i l i c v  

co e v a l u a c e  p o s s i b l e  i m p a c t  on  fish,  g a m e ,  or c h e i r  h a b i c a c .  If 

a p e r m i c  w e r e  no c i s s u e d  b y  A.DF&G, ch e i n d i v i d u a l  c o u l d  n o c

3 2 / W e  do n o c  m e a n  co s u g g e s c  ch ac  D M R  a n d  A D F & G  m a y  n o c  w o r k  

c o g e c h e r  a n d  m a k e  c h e i r  d e c i s i o n s  s i m u l c a n e o u s l y .  I n d e e d ,  s u c h  
an a p p r o a c h  w o u l d  be c o n s i s c e n c  w i c h  che A d m i n i s t r a t i o n ' s  o n g o i n g  

e f f o r c s  a c " p e r m i c  r e f o r m "  and, as d i s c u s s e d  in s e c c i o n  II E 
a b o v e ,  is p r o v i d e d  f o r  c u r r e n t l y  i n  che c o a s c a l  c o n e  c o n s i s t e n c y  
r e v i e w  p r o c e s s  e s t a b l i s h e d  in 6 A A C  50.
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c o n s t r u c t  che f a c i l i c y  on c he lard , e v e n  if che l e a s e  w e r e

a p p r o v e d  b y  DNR.. if a n  i n d i v i d u a l  w a n  cad Co c o m m e r c i a l l y  h a r v e s c  

c r e e s  o n  r e r u g e  land,  A D F & G  w o u l d  be a g a i n  r.ocified u n d e r

AS  1 6 . 2 0 . 0 5 0  a n d  c o u l d  r e q u i r e  a p e r m i c  u n d e r  AS 1 6 . 2 0 . 0 6 0 .  

M e a n w h i l e ,  D N R  w o u l d  be r e v i e w i n g  che p r o p o s a l  u n d e r  ics o w n

a u c h o r i c y ,  s u c h  as AS  3 3 . 0 5 . 1 1 5 .  A p p r o v a l  f r o m  b o c h  a g e n c i e s ,  

e a c h  o p e r a c i n g  u n d e r  ics s e p a r a c a  s c a c u c c r y  s t a n d a r d ,  w o u l d  be  

n e c e s s a r y .  If t h e  a c t i v i t y  w a r e  cc b e  l o c a t e d  in or w e r e  co 

a f f e c c  c he  c o a s c a l  no ne, che cor.siscency r e v i e w  p r o c e d u r e s  in 6 

A A C  50 w o u l d  a DD iy .

If an  o w n e r  of p r i v a t e  l a n d  in a c r i c i c a l  h a b i c a c  a r e a

w i s h e d  no s e l l  o r  l e a s e  h i s  p a r c e l  co a n o t h e r  i n d i v i d u a l ,  che

o w n e r  w o u l d  be r e q u i r e d  co n o c i f y  A D F & G  u n d e r  AS 1 6 . 2 0 . 2 5 3 ,  b u c

A D F & G  a p p r o v a l  w o u l d  n o c  b e  r e q u i r e d .  ( S i m i l a r l y ,  D N R  w o u l d  

norir.y ADF&C- if ic-..were c o n s i d e r i n g  a s a l e  o r  l e a s e  of  s c a c e  l a n d  

in c r i c i c a l  h a b i c a c  ar e a s ,  bur. A D F & G  a p p r o v a l  w o u l d  noc. b e  

r e q u i r e d . )  If, h . o w p v e r , che l a n d  o w n e r  w i s h e d  co cue d o w n  a l l  

che c r e e s  o n  hi s p a r  el co a c h i e v e  a b e c c e r  v i e w  of che n e a r b y

m o u n t a i n s ,  he w o u l d  a g a i n  n o c i f y  A D F & G  u n d e r  A S  1 6 . 2 0 . 2 5 0 ,  b u c  in

this i n s c a n c e ,  s i n c e  s o m e c h i n g  m o r e  c h a n  a c h a n g e  in p a p e r  s t a t u s  

is i n v o l v e d ,  a n d  if A D F & G  d e t e r m i n e d  chac  f i s h  o r  w i l d l i f e  o r  

c h e i r  h a b i c a c  c o u l d  be a f f e c c e d ,  A D F & G  c o u l d  r e q u i r e  c h ac  he n o c  

p r o c e e d  w i c h o u c  a p e r m i c  u n d e r  A S  1 6 . 2 0 . 2 6 0 .

If a c o u r  g u i d e  w a n c e d  co sec up e x p e d i t i o n s  in co  a
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s a n c t u a r y , h e c o u l d  b e  r e q u i r e d  fcv che b o a r d s  co o b t a i n  a c c r m i c  

u n d e r  A.S 1 6 . 2 0 . 1 2 C  a n d  AS 16. 2 0 . 1 7 0 ,  a n d  D M R  w o u l d  n o c  be i n ­

v o l v e d .  If a c o m p a n y ,  on che e t h e r  ha n d ,  w a n t e d  co l e a s e  s a n c ­

t u a r y  l a n d  f o r  o i l  e x p l o r a t i o n ,  che  l e a s e  w o u l d  b e  g o v e r n e d  b y  

D N R  r e g u l a t i o n s  u n d e r  AS 1 6 . 2 0 . 1 4 0 ,  a n d  ch e e x r l o r a c i c n  w o u l d  be 

s u b j e c c  co s t a t e  an d f e d e r a l  laws  a n d  l i m i t a t i o n s  j o i n t l y  d e c e r -  

n t m e a  b y  DNR. ar.d A D F & G  u n d e r  A S  1 6 . 2 0 . 1 3 0 .  T'ne b o a r d s  c o u l d  a l s o  

i m p o s e  r e q u i r e m e n t s  n o c  i n c o n s i s t e n t  w i _h  c h o s e  laws  ar.c i i m i t a -  

ci o n s  u n d e r  A S  1 6 . 2 0 . 1 2 0  a n d  AS 1 6 . 2 0 . 1 7 0 .

V . S P E C I F I C  Q U E S T I O N S  F R O M  D M R  A N D  A D F & G

B o t h  DM?, a n d  A D F & G  h a v e  p o s e d  s p e c i f i c  q u e s t i o n s  a b o u t  

c h e i r  c c m p l e m e n c a r y  a u t h o r i t i e s  in s p e c i a l  a r e a s .  3_3/ A l c h c u g h

3 3 / In aadicior., D N R  ha s a s k e d  w h a c  a u t h o r i t i e s  ic h o l d s  in ye c  

a, fourth- c y p e o f  -legis.l a c i v e l y • cre-aced -area,- s-ca-ce ra ng e- -a re as  . 
S t a t e  r a n g e  a r e a s  a r ' se c o u c  in AS  1 6 . 2 0 . 3 0 0  t h r o u g h  A.S 1 6 . 2 0 -  
.360, a n d  two ar e e s t a b l i s h e d .  T h e  D e l c a  J u n c t i o n  B i s o n  R a n g e  
A r e a  is d e s c r i b e d  in A.S 1 6 . 2 0 . 3 0 0 ,  a n d  ch e M a c a n u s k a  V a l l e y  M o o s e  
R a n g e  is d e s c r i b e d  fn AS  1 6 . 2 0 . 3 6 0 .

F o r  che D e l c a  J u n c c i o n  B i s o n  R a n g e  A r e a ,  A D F & G  is d i ­
r e c c e d  b y  A S  1 6 . 2 0 . 3 1 0  co d e v e l o p  a p l a n  f o r  b i s o n  w h i c h  i n c l u d e s  

a c c i v i c i e s  s u c h  as p l a n t i n g  g r a i n s  a n d  o c h e r  w i l d  f o r a g e ,  a l t e r ­
ing e x i s c i n g  p l a n e  co v e r ,  a n d  t i l l i n g  in o r d e r  co p r o d u c e  f o r a g e .  
A.DF&G is d i r e c c e d  by  che s c a c u c e  co " c o o r d i n a c e  as c l o s e l y  as 

p o s s i b l e "  w i c h  " c h e  a c c i v i c i e s  o f  che A g r i c u l t u r a l  D e v e l o p m e n t  
A u c h o r i c y ,  D e p a r t m e n t  of  N a c u r a l  Resource's, r e l a t i n g  co che B i g  
D e l c a  A g r i c u l c u r a l  P r o j e c c . "  (No o c h e r  r e f e r e n c e  c o . thi s 
" A u c h o r i c y "  a p p e a r s  co be c o n t a i n e d  in che A l a s k a  s c a c u c e s . )

T h e  M a c a n u s k a  V a l l e y  M o o s e  R a n g e  is e s t a b l i s h e d  f o r  
s e v e r a l  p u r p o s e s ,  i n c l u d i n g  i m p r o v i n g  a n d  e n h a n c i n g  m o o s e  p o p u -

( F o o c n o c e  c c n c i n u e d )
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che a n s w e r s  ar e l a r g e l y  p r o v i d e d  a b o v e ,  che q u e s t i o n s  ( s o m e w h a t  

p a r a p h r a s e d )  ar.d s p e c i f i c  a n s w e r s  a re se c c ue ha re.

Q u a - c i o n  A : Is che a u c h o r i c y  e x e r c i s e d  b y  A D F & G  u n d e r

AS 1 6 . 2 0 . 0 i 0  a n d  AS 1 6 . 2 0 . 0 6 0  o n  s c a c e  g a m e  r e f u g e s  e x c l u s i v e  of 

c h e  a u c h o r i c y  o f  D M R  u n d e r  T i d e  33 cr. s c a c e  l a n d s ?  D o es  DMR. 

recair. ics cradicicr.ai r o l e  as l e s s o r  o f  i n c e r e s c s  in l a n d  a n d  

perr.iccer o f  c e r c a i n  a c c i v i c i e s  in s p e c i a l  a r e a s ,  w h i l e  A D  F O G  

h o l d s  a v a c c  c a r  che a u c u a l  e x e r c i s e  c f  c h e s e  a c c i v i c i e s  w i c h i n  

r e f u g e s ,  c r i c i c a l  h a b i c a c  a r e a s  a n d  s a n c c u a r i e s ?  Do A D F & G  cr che  

b o a r d s  h a v e  che a u c h o r i c y  co g i v e  ccr.cro 1 l i n g  a p p r o v a l ,  c o n d i ­

t i o n a l  a p p r o v a l ,  or d e n i a l  co a u s e ,  l ea se,  cr d i s p o s a l  o f  r e a l  

p r o p e r c y  o c h e r w i s e  a l l o w e d  by D M R  in s c a c e  r e f u g e s ,  c r i c i c a l  h a b ­

i c a c  a r e a s ,  ar.d g a m e  s a n c c u a r i e s ?

A n s w e r : A.s d i s c u s s e d  in s e c c i o n  IV a b o v e ,  che s c a c u -  

c o r y  a u c h o r i c i e s  -of A.DF&G - a n d  ch e b o a r d s  -in - r e l a t i o n  " T o  che

( F o o c n c c e  con ci nu ed ),

l a c i o n s  a n d  h a b i c a c  a n d  p e r p e c u a c i n g  p u b l i c  m u l t i p l e  u s e  o f  c he  

a r e a  c h r o u g h  f i s h i n g ,  g r a z i n g ,  f o r e s t  m a n a g e m e n c ,  h u n t i n g ,  c r a p ­
pi ng , a n d  m i n e r a l  a n d  c o a l  e n c r y  a n d  d e v e l o p m e n t .  AS 1 6 . 2 0 . 3 4 0 .  
T h e  m a n a g e m e n c  o f  f i s h  a n d  g a m e  r e s o u r c e s  in che r a n g e  is che 
r e s p o n s i b i l i c y  o f  A D F & G ,  u n d e r  A.S 1 6 . 2 0 . 3 5 0 ( a ) .  M a n a g e m e n c  o f  
che s u r f a c e  a n d  s u b s u r f a c e  e s t a t e  is che r e s p o n s i b i l i c y  o f  D M R ,  
w h i c h  is d i r e c t e d  co a d o p c  a m a n a g e m e n c  p l a n  f o r  che r a n g e  ch ac  
r e f l e c t s  che c o n c u r r e n c e  o f  A D F & G .  AS 1 6 . 2 0 . 3 5 0 ( b ) .  D M R  is a u -  
c h o r i z e d  by AS 1 6 . 2 0 . 2 5 0 ( c )  co a d o p c  r e g u l a c i o n s  g o v e r n i n g  c h e  
p u b l i c  u s e  o f  che a r e a  a n d  is s p e c i f i c a l l y  d i r e c c e d  co c c n s u l c  
w i c h  A D F & G  b e f o r e  che a d o p c i o n .  T h u s ,  che D M R  p l a n  f o r  c he  a r e a  
m u s e  be a p p r o v e d  by A D F & G ,  b u c  the r e g u l a c i o n s  m a y  be a d o p t e d  
a f c e r  c o n s u l t a t i o n  w i c h  A.DF&G, e v e n  ( p r e s u m a b l y )  if a g r e e m e n t  
c a n n o c  b e  r e a c h e d  b e c w e e n  che cwo d e p a r t m e n t s .
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a u c h o r i c i e s  of DNR a r e  o f  s e v e r a l  k i n d s .  S o m e  a u c h o r i c i e s  m u s e  

be e x e r c i s e d  a f c e r  c o n s u l c a c i o n , s o m e  a r e  j o i n c  a u c h o r i c i e s  

r e q u i r i n g  c o n c u r r e n c e ,  a n d  s o m e  a r e  s e p a r a c e  a n d  r~ay be i n d e p e n -  

d e n c l y  e x e r c i s e d  ( a l c h o u g h  p u b l i c  p o l i c y  w o u l d  o f c e n  b e s c  be 

s e r v e d  b y  c o o p e r a c i v e  j o i n c  d e c i s i o n  m a k i n g ) .ADF&G, in c c m b i n a c i c n  w i c h  che b o a r d s ,  d o e s  h a v e  p e r m i c  

a u c h o r i c y  co a p p r o v e ,  c o n c i c i o n ,  c r  d e n y  a c c i v i c i e s  w h i c h  c c u l d  

— —  ec ̂  — — o .. c.i c..e_r ..« o i - l n c n c s e  s o e c r a 1 areas,

v h e c h e r  or n o c  a p p r o v e d  b y  DNR, S i m i l a r l y ,  D N R - h a s  c e r c a i n

a u c h o r i c i e s  w i c h i n  c h o s e  a r e a s , an d  e v e n  if a u s e  w e r e  o n e  w h i c h  

A D F & G  w o u l d  a p p r o v e ,  if D N R  a l s o  h a d  ji.’r i s d i c c i o n  ar.d f o r  s o m e  

s e p a r a c e  r e a s o n  d i d  n o c  a p p r o v e  i c , ic i_ould n o c  b e  c a r r i e d  cue. 

T h u s ,  ic is m i s l e a d i n g  co c h a r a c c e r i z e  A D F & G ' s  a u c h o r i c y  as a 

" v e c o "  o v e r  DNF.'s a u c h o r i c y ,  j u s c  as ic w o u l d  b e  i n a c c u r a c e  co 

-ch-araccerize D N R ' s » a u c h o r i c y  as a 1 '"veco" o v e r  A D F & G ' s  a u c h o r i c y .  

E a c h  is n e c e s s a r y  a n d  e a c h  is co b e  e x e r c i s e d  i n d e p e n d e n c l y , 

u n d e r  c he  relevarjc s,cacucory a u c h o r i c i e s  ar.d s c a n d a r d s .

Q u e s c i o n  B : Do A D F & G  or c h e  b o a r d s  h a v e  che a u c h o r i c y

co a d o p c  r e g u l a c i o n s  seccii.g g u i d e l i n e s  f o r  che i s s u a n c  . o f  chei r 

p e r m i c s  in s c a c e  r e f u g e s ,  c r i c i c a l  h a b i c a c  a r e a s  a n d  s a n c c u a r i e s ?  

Do A D F & G  o r  che b o a r d s  h a v e  che a u c h o r i c y  co a d o p c  p l a n s  for  

s c a c e  r e f u g e s ,  c r i c i c a l  h a b i c a c  u r e a s ,  a n d  g a m e  s a n c c u a r i e s  for 

che p u r p o s e  of g u i d i n g  che a g e n c y  in m a k i n g  p e r m i c  d e c i s i o n s ,  

s p e c i e s  enhanc.emenc d e c i s i o n s ,  s p e c i e s  h a r v e s C  d e c i s i o n s ,
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s c i e n c i f i c  i n v e s c i g a c i o n s  , a n d  d e c i s i o n s  d e s i g n a t i n g  s p e c i f i c  

g e o g r a p h i c  a r e a s  =s a p p r o p r i a c e  l o c a c i c n s  f o r  p a r c i c u l a r  u s e s ?

A n s w e r As d i s c u s s e d  in se c c i o n  II I  a b o v e ,  chi s o f f i c e  

has a l r e a d y  c o n c l u d e d  c h a c  A D F & G  ar.d che b o a r d s  h a v e  i m p l i e d  a u ­

c h o r i c y  co a d o p c  r e g u l a c i o n s  g o v e r n i n g  i s s u a n c e  of  p e n n i e s  in 

r e f u g e s  a n d  c r i c i c a l  h a b i c a c  ar e a s  ar.d m e r e  e u p l i c i c  a u c h o r i c y  in 

s a n c c u a r i e s .  1932  G p . A c c ' y  G-^n. M o . 1 (her. 1). If g u i d e l i n e s  

are co b e  u s e d  in e v a l u a t i n g  p e r m i c  a p p ’ i c a c i o n s  r a c h e r  c h a n  a 

c a s e - b y - c a s e  assesscienc d i r e c c l y  u n d e r  ch e s c a c u c e ,  che g u i d e ­

lines reuse be c o n c a i n e d  in r e g u l a c i o n s .  In R e n a l  P e n i n s u l a  F i s h ­

e r m a n ' 5  G o o p e r a c i v e  .A ss cci aci on I n c. 'r. S c a r e , 628 P. 2c 897, 9C6 

(Al as ka  1 98 1 ) ,  che c c u r c  d i s c u s s e d  che b r o a d  d e f i n i c i c n  o f  " r e g u ­

l a t i o n "  c o n c a i n e d  in AS 4 4 . 6 2 . 6 1 0 ( a ) ( 2 ) ,  r.ccing c h a c  ic i n c l u d e s  

m a n u a l s ,  p o l i c i e s ,  i n s c r u c c i o n s , g u i d e s  co e n f o r c e m e n c ,  i n c e r p r e -  

,-cive bullecir.s, i n n e r p r e c a c i o n s , an d  che like. Id. ac 9 0 4 - 0 5 .

O n e  i n d i c a t o r  o f  a r e g u l a c i o n  is c h a c  ic 11 i m p l e r . e n c s , 

i n c e r p r e c s  or  m a k e s  ,s p e c i f i c  che lav; e n f o r c e d  or  a d m i n i s c e r e d  b; 

che s c a c e  a g e n c y , "  a n d  a n o c h e r  is chac ic " a f f e c c s  che p u b l i c  or  

is u s e d  b y  che a g e n c y  in d e a l i n g  w i c h  ch e  p u b l i c . "  Id. a c 505. 

G e n e r a l  g u i d e l i n e s  for  i s s u i n g  p e n n i e s  in  specia.l a r e a s  w o u l d  

incieed fi c b o c h  c h o s e  d e s c r i p c i o n s , a n d  c h u s  s h o u l d  b e  a d o p c e d  by
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A D F & G  as r e g u l a t i o n s .  3 4 /

W i c h  r e s p e c t  to th e a u t h o r i t y  to a d e p t  p l a n s  f o r  ch e

p u r p o s e s  o f  g u i d i n g  s p e c i e s  e n h a n c e m e n t  d e c i s i o n s ,  s p e c i e s  h a r ­

v e s t  d e c i s i o n s ,  s c i e n t i f i c  i n v e s t i g a t i o n s ,  a n d  d e c i s i o n s  a l ­

l o c a t i n g  l a n d s  ■ ar.d w a t e r s  f o r  p a r t i c u l a r  u s e s ,  che s a n e  p r i n c i ­

p l e s  a p p l y .  3 5 / If t h e  p l a n  w o u l d  a f f e c t  th e p u b l i c  o r  b e  u s e d

in d e a l i n g  w i t h  che p u b l i c ,  t h e n  che p l a n  m u s t  b e  a d o p t e d  as a

i — t — ui-c.n r-ic;i.c5 c n i y  cc 3.■..wemai. m a n a s e m e n t ,

t h e n  che d e f i n i t i o n  o f  " r e g u l a t i o n "  in A S  4 4 . 6 0 . 6 4 0 ( a ) ( 2 )  d o e s

n o t  a p p l y  a n d  it n e e d  r.cc b e  a d o p t e d  as a r e g u l a t i o n .  F o r

e:: a m p l e , an i n t e r n a l  p l a n  o n  w h e r e  to u s e  A D F & G 1 s r e s o u r c e s  to 

e n h a n c e  h a b i t a t  o r  to c o n d u c t  s c i e n t i f i c  i n v e s t i g a t i o n s  w o u l d  n o t  

n e e d  to b e  a d o o c e d  as a r e g u l a t i o n .

3 4 / Th is  c o n c l u s i o n  c a n  b e  c o n t r a s t e d  to a d o p t i o n  b y  DM?; o f  l a n d  

u s e  p l a ns .  S p e c i f i c  D M R  s t a c u t e s  se c o u t  p r o c e d u r e s  ( i n c l u d i n g  
d e t a i l e d  n o t i c e  r e q u i r e m e n t s )  a n d  c r i t e r i a  g o v e r n i n g  l a n d  u s e  
p l a n n i n g  a n d  c l a s s i f i c a t i o n ,  a n d  t h o s e  h a v e  b e e n  e l a b o r a t e d  on  i n  

D N R  r e g u l a t i o n s . '  A S  3 8 . 0 4 . 0 6 5 ,  A S  3 S . 0 5 . 9 4 5 ,  11 A A C  5 5 . 0 1 0  -- 11 
A A C  5 5 . 2 S 0 .  T h i s  d i f f e r s  f r o m  A D F & G  a u t h o r i t y  in s p e c i a l  a r e a s ,  
for w h i c h  n o  s u c h  d e t a i l e d  p r o c e d u r a l  m e c h a n i s m s  a r e  e s t a b l i s h e d  
a n d  w h i c h  a r e  s u b j e c c  co th e A d m i n i s t r a t i v e  P r o c e d u r e  Ac c,  
A S  44.62.

35/ F o r  t wo  r e f u g e s ,  M e n d e n h a l l  W e t l a n d s  a n d  C r e a m e r ' s  F i e l d ,  
cne s t a t u t e s  s p e c i f i c a l l y  d i r e c t  A D F & G  to d e v e l o p  p l a n s .  
A S  1 6 . 2 0 . 0 3 4 ( g )  a n d  0 3 9 ( d ) .  F o r  the A n c h o r  R i v e r / F r i t z  C r e e k  

c r i t i c a l  h a b i t a t  area, A S  1 6 . 2 0 . 2 3 0 ( d )  s p e c i f i c a l l y  d i r e c t s  -\DF&G 
in c o n s u l t a t i o n  w i c h  D M R  to p r e p a r e  a plan, c o n c u r r e d  in b y  the 
K e n a i  P e n i n s u l a  B o r o u g h  f o r  s o m e * p o r t i o n s  o f  che a r ea , b y  J u l y  1, 

1939, co b e  s u b m i t t e d  co the l e g i s l a c u r e  f o r  a p p r o v a l .
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D e c i s i o n s  a b o u t  h a r v e s t  of f i s h  an d  g a m e  b y  ch e p u b l i c  

l i e  w i t h i n  c he a u c h o r i c i e s  o f  che b o a r d s ,  36/  a n d  a p l a n  b v  

n Q F & G  c G u l d  n o c  d i r e c t l y  c o n t r o l  chac, e v e n  if i c  w a r e  a c o p c e d  as 

a r e g u l a t i o n .  H o w e v e r ,  A D F & G  c o u l d  s u g g e s t  a p l a n  w h i c h  ch e 

b o a r d s  c o u l d  c h o o s e  cc i g n o r e  cr f o l l o w  in e x e r c i s i n g  c h e i r  o w n  

r e g u i a c c r y  a u c h o r i c i e s  o v e r  ch e  t a k i n g  o f  fish  a n d  game.

W h e c h e r  o r  r.ec A D F & G  a n d  che b e a r d s  h a v e  a u c h o r i c y  co 

d e s i g n a t e  g e o g r a p h i c  a r e a s  as a p p r o p r i a t e  l o c a t i o n s  fo r p a r t i c ­

u l a r  u s e s  h i n g e s  o n  w h e t h e r  c h a c  f u r t h e r s  the p u r p o s e s  c f  p r o ­

t e c t i n g  a n d  p r e s e r v i n g  che  n a c u r a l  h a b i c a c  a n d  ch e f i s h  a n d  g a m s  

o f  the s p e c i a l  a r e a s , o r  a n y  o f  che m e r e  p a r t i c u l a r  p u r p o s e s  cf  

s e m e  o f  che i n d i v i d u a l  r e f u g e s .  If s u c h  d e s i g n a t i o n  f a c i l i t a t e s  

the p r o c e c c i o n  a n d  p r e s e r v a t i o n  of  ch e h a b i t a t  cr  the  f i s h  c r

g a m e ,  ic s h o u l d  b e  a c o m p o n e n t  o f  A D F & G  or b o a r d  r e g u l a c i o n s  

g o v e r n i n g  p e r m i t t i n g  u s e s  i n  s p e c i a l . a r e a s . For- e x a m p l e  ? -i-f i n  a ' •  

p a r t i c u l a r  s p e c i a l  a re a ,  A D F & G  d e t e r m i n e d  tha t o n  p o r t i o n  A  it 

w a s  p o s s i b l e  to b u i l d  b o a r d w a l k s  w i t h o u t  a d v e r s e l y  a f f e c t i n g  f i s h  

o r g a m e  o r  t h e i r  h a b i c a c ,  b u r  o n  p o r t i o n  B it w a s  n o c ,  t h e n  c h a t  

c o u l d  b e  a c o m p o n e n t  o f  che p l a n  f o r  che s p e c i a l  a r e a ,  w h i c h

w o u l d  c h e n  h a v e  co b e  a d o p t e d  i n  r e g u l a t i o n  s i n c e  ic w o u l d  g u i d e

p e r m i c c i n g  d e c i s i o n s  i n v o l v i n g  che p u b l i c  u s e  o f  che s p e c i a l

36/ T h o s e  a u c h o r i c i e s  a r e  f o u n d  in AS  1 6 . 0 5 . 2 5 1 ,  A S  1 6 . 0 5 . 2 5 5 ,  
ThJ 1 6 . 2 0 . 0 4 0 ,  AS  1 6 . 2 0 . 1 2 0 ,  a n d  AS 1 6 . 2 0 . 2 4 0 .
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are a .  In c o n t r a s t ,  ir A D F & G  d e t e r m i n e d  c h a c  porcior. A  w a s  a 

h i g h e r  p r i o r i c y  fo r  a scier.cific i n v e s t i g a t i o n  c h a n  p o r c i o n  B, 

A D F & G  m i g h c  d e v e l o p  a p l a n  f o r  i n v e s c i g a c i o n  c h a c  w o u l d  d i r e c c  

ics p e r s o n n e l  a n d  r e s o u r c e s  cc p c r c i o n  A  f i rs c.  T h a c  w o u l d  n o c  

r.eec co b e  a d o p t e d  as a r e g u l a t i o n ,  sir.ee ic r e l a c e s  o n l v  co i n ­

t e r n a l  m a n a g e m e n t .

Q u e s t i o n  C : W e  a s s u m e  ch ac  ch e s c a c u c e s  c c n c e m p l a c e

cccper-.cion in cue p l a n n i n g ,  m a n a g e m e n c  ar.d reg ulation, c f  c r i t i ­

ca l  h a b i c a c  ar e a s ,  r e f u g e s  a n d  s a n c c u a r i e s .  Do c h e  s t a t u t e s  i m ­

p l y  s p e c i f i c  p r o c e d u r e s  f o r  c o o p e r a t i o n  in d e c i d i n g  c h e  u s e  c f  

la nd s a n d  w a t e r s  in  t h e s e  a r e a s ?

A n s w e r :  S c a c u c e r v  o b l i g a t i o n s  u o o n  che two  deoartmer.es■  — . •» W  a 4

co c o n s u l c  a n d  c c o p e r a c e  w i c h  o n e  a n o c h e r  or  w i c h  o t h e r  e n t i t i e s  

a r e  m a n d a t o r y  a n d  m u s e  b e  m e a n i n g f u l l y  f u l f i l l e d .  P r o v i s i o n s  

w h i c h  e s t a b l i s h  c o n s u l c i n g  m e c h a n i s m s  ar e u n d e n i a b l y  irr.porcanc co 

a c h i e v i n g  che m o s t  c h o r o u g h  c o m p i l a c i o n  of  i n f o r m a t i o n  a n d  

u n d e r s c a n d i n g  of  ch e d a c a  a n d  che p o c e n c i a l  c o n s e q u e n c e s  o f  

v a r i o u s  a c c i o n s .  S e e  1985  Inf. Op. A c c ’y Gen. (Sep. 11; 3 6 6 - 1 0 5 -  

8b). T h u s ,  e v e n  w h e n  c o n s u l c a c i o n  is n o c  r e q u i r e d  b y  s c a c u c e ,  ic 

is h i g h l y  d e s i r a b l e  w h e n  che s u b j e c c  m a c c e r  of che p o s s i b l e  

a c c i o n  c o n c e r n s  b o c h  d e p a r t m e n t s .

In s o m e  ca s e s ,  o u t l i n e d  in s e c t i o n  II C a b o v e ,  A S  1 6 . 2 0  

s p e c i f i e s  ch ac  c o o p e r a c i o n  a n d  c o n s u l c a c i o n  is r e q u i r e d  b e t w e e n  

D M R  a n d  A D F & G .  F o r  e x a m p l e ,  in che M e n d e n h a l l  W e c l a n d s  s c a c e
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g a m e  r e f u g e ,  D M R  is s p e c i f i c a l l y  d e s i g n a t e d  co m a n a g e  che s u r f a c e  

ar.d s u b s u r f a c e  e s c a c e ,  b u c  a n y  a c t i o n s  by C M ’R w h i c h  w o u l d  a f f e c t  

c h e  h a b i c a c  ar e to c o n f o r m  w i c h  a p l a n  a d o p t e d  b y  A D F & G .  AS 16- 

. 2 0 . 0 2 4 ( g ) .  A n o t h e r  e x a m p l e  is f o u n d  in AS 1 6 . 2 0 . 1 2 0 ,  w h i c h  

s u b j e c t s  o i l  a n d  m i n e r a l  e x p l o r a t i o n  a n d  d e v e l o p m e n t  in ch e  s a n c ­

c u a r i e s  to, a m o n g  o c h e r  c h i n s s , l i m i t a t i o n s  j o i n t l y  d e t e r m i n e d  b y  

D M R  ar.c AD F & G .  A  f u r t h e r  e x a m p l e  is th e r e s p o n s i b i l i t y  of D M R  

(ar.d ocVis* 2 c v c t ri rr. 2 2.2 2 1 o.~r*r;Ci.2 £ } cc- n o 2 i.2 y ADFC-G c d  ~~ »r r ^ - 

i p a c e d  u s e , le as e,  o r  o c h e r  d i s p o s a l  o f  l a nd  ir. r e f u s e s  c r  c r i t ­

i c a l  h a b i t a t  .areas, AS  1 6 . 2 0 . 0 5 0  a n d  AS  1 6 . 2 0 . 2 5 0 .  O b v i o u s l y ,  

u n l e s s  A D F & G  is n o c i f i e d .  it w o u l d  be d i f f i c u l t  f o r  ic cc r e v i e w

proposec. a c t i o n s .

O-lsO, £ d i s c u s s e d  in s e c t i o n m o v e ,  m  s e m e  i n ­

s t a n c e s  D M R  is r e q u i r e d  b y  its a w n  s c a t u t e s  a n d  r e g u l a t i o n s  co 

c o n s u l t  w i c h  .A D F & G  .before c a k i n g  ac-cion.* • •• -• •••-* =

A d d i t i o n a l l y ,  as d i s c u s s e d  i n  d e t a i l  i n  s e c t i o n  II E 

a b o v e ,  6 A A C  50, e s t a b l i s h e s  a p r o c e d u r e  f o r  c o n s i s t e n c y  r e v i e w  

u n d e r  th e  A C M P  f o r  a c t i v i t i e s  in o r  a f f e c t i n g  t he c o a s c a l  to n e ,  

p r o v i d i n g  a m e c h a n i s m  fo r  i t i c e r - d e p a r c m e n c a l  c o m m e n t  a n d  c o o p ­

e r a t i o n  in m a k i n g  p e r m i c  d e c i s i o n s .  A l t h o u g h  n o c  m a n d a t e d  b y  

s t a t u t e s ,  c he d e p a r t m e n t s  c o u l d  b y  a g r e e m e n t  f o l l o w  a s i m i l a r  

p r o c e s s  in e x e r c i s i n g  c h e i r  a u t h o r i t i e s  o u t s i d e  che c o a s t a l  tone.

VI. C O N C L U S I O N

T h e  a t t a c h e d  c h a r t  s u m m a r i t e s  che a u t h o r i t i e s  o f  th e



Hon. E s c h e r  W u n n i c k e  
C o m m i s  s l o n e r , DNR.

Hon. D e n  W. C o l l i n s w o r c h
C o m m i s s i o n e r ,  A D F G G
F i l e  3 5 6 - 0 4 5 - 3 4  & 3 6 6 - 1 2 2 - 3 4

November 8, 1985
Page 53

tw o d e p a r t m e n t s  w h i c h  ar e  s e p a r a t e  y e c  c c rap 1 erne r.cary. T h e  

D e p a r c m e n c  c f  N a c u r a l  R e s o u r c e s  has m a n y  g e n e r a l  a u c h o r i c i e s  w i c h  

r e g a r d  co s c a c e - o w n e d  land, as w e l l  as s p e c i f i c  a u c h o r i c i e s  in 

s c a c a  g a m e  r e f u g e s  a n d  s a n c c u a r i e s .  S o m e  o f  c h o s e  a u c h o r i c i e s  

m u s e  be' e x e r c i s e d  in c c n j u n c c i c n  w i c h  the D e p a r t m e n t  o f  F i s h  a n d  

Game , s o m e  m u s e  b e  e x e r c i s e d  a f c e r  c o n s u l t i n g  w i c h  c he  D e p a r t m e n t  

o f  F i s h  a n d  Game , a n d  s e m e  m a y  be i r . c e p e nd en 'l y e x e r c i s e d .  T h e  

1 ~ c — . _ s n  a n d  G a m e  a n c  c n - m a r c s  c — r _ s n  a r e a s  a n  a

h a v e  s p e c i f i c  a u c n o r i c i c s  in s c a c e  g a m e  r e f u g e s ,  g a m e  s a n c c u ­

ar i e s  , a n d  c r i c i c a l  h a b i c a c  a r e a s .  S e m e  c f  che a u c h o r i c i e s  a r e  

co b e  e x e r c i s e d  in ccr.jur.ccicr. w i c h  DNR, b u c  f o r  che c h r e e  t y p e s  

of s p e c i a l  a r e a s ,  che D e p a r c m e n c  o f  F i s h  a n d  G a m e  ar.d che B o a r d s  

c f  F i s h e r i e s  a n d  G a m e  h a v e  s e p a r a t e  p e r m i c  a u c h o r i c y  w h i c h  m a y  be 

e x e r c i s e d  i n d e p e n d e n t l y  of che D e p a r c m e n c  o f  N a c u r a l  R e s o u r c e s .  

In . a n y  .event, any.- d e p a r c m e n c a l  -actions, w h i c h  - m a y  -af-f-esc ch e  

coasccj. z o n e  m u s e  b e  c o n s i s t e n t  w i c h  che A C M F , a n d  che c o n -  

s i s c e n c y  r e v i e w  p r o c e s s  e s t a b l i s h e d  in 6 A A C  50 is an e x a m p l e  o f  

i n c e r - d e p a r c m e n c a l  c o o r d i n a c i o n  ch ac  m i g h t  b e  u s e f u l  s c a c e w i d e .

S  V T1 c  C* v *.t*  1 ' f __

i i L A x w
H a r o l d  M. B r o w n  

A c c o r n c y  G e n e r a l

A c c a c h m e n c
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CUtlMARY OF DIIR/ADF&G AUTHORITIES IK SPECIAL AREAS (AG 2 365-043-3A and 366-122-8*)
R e f u s e s C r i t i c a l  

n a o 1 c a c 
a r e a s

S a n c c u a r i e s

C o n s i s t s  o f  s c a c e  l a n d  or.lv X * V
A V

Cor.siscs o f  s c a c e  a n d  orivr.ee l a n d X * *

Snar.e l a n d  c a n n c c  b e  t r a n s f e r r e d  in
fe e w i t h o u t  s p e c i f i c  l e g i s l a t i v e  X

a u t h o r i z a t i o n
X

L a n d  c a n  b e  l e a s e d  o n l y  f o r  o i l  a n d  
m i n e r a l  e x p l o r a t i o n  a n d  d e v e l o p m e n t  
icv Ci."O

C i l  a n d  m i n e r a l  e x p l o r a t i o n  a n d  d e v e l o p­

m e n t  g o v e r n e d  b y  s t a t e  arid f e d e r a l  laws 
a n d  r e g u l a t i o n s , a n d  b y  l i m i t a t i o n s  
j c i n t i v  d e t e r m i n e i  b v  D N R  £ A D F & G

X

i

B o a r d s  n a y  r e g u l a t e  a l l  a c c i v i c i e s  a n d  
u s e s  n o c  i n c o n s i s c e n c  w i c h  o i l  a n d  
m i n e r a l  e x o l  ora c i o n  ar.d ds ve loom.enc

y-V

L e a s e s  a n d  o c h e r  p a p e r  c h a n g e s  o f  
s c a c e  l a n d  s t a t u s  e x e c u c e d  b y  DNR , X  

b u c  A D F & G  m u s e  b e  a o c i f i e d  firsc.. .

S a l e s ,  l e a s e s ,  a n d  o c h e r  p a p e r  c h a n g e s  
o f  l a n d  s c a t u s  e x e c u c e d  b y  p r i v a t e  

l a n d  o w n e r  o r  DNR, b u c  A D F & G  m u s e  be 
n o c i f i e d  f i r s c

x * * *

A D F & G  a n d  b o a r d s  m a y  r e g u l a t e  c h o s e  

a c c i v i c i e s  w h i c h  c h e v  d e c e r m i n e  m a y  X  
a f f e c t  fish, g a m e  o r  c h e i r  h a b i c a c

X X

E x c e p c  f o r  che u n i c s  w h i c h  h a v e  i n c o r p o r a t e d  b y  r e f e r e n c e  f r o m  che 

n a t i o n a l  w i l d l i f e  r e f u g e  s y s t e m .  AS 1 6 . 2 0 . 0 3 0 ( a ) .

E x c e p t  f o r  the A n c h o r  R i v e r / F r i t z  C r e e k  c r i t i c a l  h a b i t a t  a r e a ,  w h i c h  

c o n s i s t s  o f  s t a t e  l a n d  only .

T r a n s f e r s  o f  s t a t e  l a n d  m u s t  b e  s u b j e c t  to c o v e n a n t s  r u n n i n g  w i c h  
the l a n d  c h a t  m a k e  ic s u b j e c c  co che p r o c e c c i o n s  o f  A S  1 6 . 2 0 . 2 4 0  -- 

AS 1 6 . 2 0 . 2 7 0
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A L A S K A  S T A T E  L E G IS L A T U R E
Home Address While in Juneau3813 Denali Street P .O .  Box VKetchikan, A K  99901 Ju neau, A K  99811907-225-9082 907-465-3743

Senator Lloyd Jones

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  S a m  C o t t e n  C o - C h a i r m a n  
R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n  C o - c h a i r m a n  
M e m b e r s ,  H o u s e  R e s o u r c e s  C o m m i t t e e

F R O M :  S e n a t o r  L l o y d  J o n e s

D A T E :  A p r i l  5, 1 98 8

S U B J E C T :  R e s o u r c e s  C o m m i t t e e  S u b s t i t u t e  f o r  S B  468,
e s t a b l i s h i n g  t h e  E r n i e  H a u g e n  P u b l i c  U s e  A r e a

T h i s  l e g i s l a t i o n  h a s  a t w o  f o l d  p u r p o s e ;  t o  h o n o r  a g r e a t  
p u b l i c  s e r v a n t  o f  A l a s k a  a n d  t o  e n s u r e  a  t r a d i t i o n a l  p u b l i c  
r e c r e a t i o n  a r e a  c o n t i n u e s  t o  s e r v e  t h e  r e s i d e n t s  o f  P e t e r s b u r g  
a n d  W r a n g e l l  a s  w e l l  a s  o t h e r  A l a s k a n s .  T h e  p r o p o s e d  E r n i e  
H a u g e n  p u b l i c  u s e  a r e a  c a n  b e  r e a c h e d  b y  d r i v i n g  s o u t h  
t w e n t y - s e v e n  m i l e s  f r o m  P e t e r s b u r g  o n  t h e  M i t k o f  H i g h w a y .  (See 
a t t a c h e d  m a p . )

T h e  r e s o u r c e s  c o m m i t t e e  s u b s t i t u t e ,  w i t h  w h i c h  I c o n c u r ,  
s u b s t a n t i a l l y  r e d u c e s  t h e  a c r e a g e  f r o m  t h e  o r i g i n a l  m e a s u r e .

T h e  i n t e n t  f o r  t h e  p u b l i c  u s e  a r e a  is t o  e n s u r e  h i s t o r i c  a n d  
t r a d i t i o n a l  a c t i v i t i e s  a r e  n o t  i m p e d e d ,  a n d  t o  r e m o v e  a n y  
d i s c r e t i o n a r y  a u t h o r i t y  f r o m  D N R  t o  se l l ,  t r a n s f e r ,  o r  
r e c l a s s i f y  t h e  l a n d  l y i n g  w i t h i n  i t s  b o u n d a r i e s .  I t is a l s o  
i n t e n d e d  t h e  a r e a  b e  m a n a g e d  u n d e r  t h e  e x i s t i n g  f u n d s  w i t h i n  
D N R 1s b u d g e t .

I c a n  t h i n k  o f  n o  g r e a t e r  h o n o r  t o  b e s t o w  u p o n  E r n i e  H a u g e n .  
E r n i e  s e r v e d  P e t e r s b u r g  a n d  W r a n g e l l  i n  t h e  l e g i s l a t u r e  f o r  a 
p e r i o d  o f  e i g h t e e n  y e a r s .  H e  i s  a n  i n d i v i d u a l  w h o  h a s  b e e n  u n -  
w a i v e r i n g  i n  h i s  s u p p o r t  f o r  t h e  d e v e l o p m e n t  o f  A l a s k a ' s  
n a t u r a l  r e s o u r c e s ,  a n d  a s  s u c h ,  i t  is a p p r o p r i a t e  t h a t  w e  h o n o r  

h i s  s e r v i c e .



Page 2,
Ernie Haugen 
April 5, 1988

The lands included in the proposed public use area have been 
used by the people of Petersburg and Wrangell for the past two 
decades as a picnicking, camping, and woodcutting area. It has 
also served as a staging area for loading and unloading boats 
and barges for pleasure and commercial uses. The Ernie Haugen 
Public Use Area would encompass those areas which have been 
traditionally used for the pleasure of the two communities.

The description of the area is as follows; from the west, the 
area known as Green's Camp along the south side of the Mitkof 
Highway, including Crescent Beach/Banana Point along the high­
way to Wilson Cove. The total acreage would be 420, with 
approximately 330 in uplands and 90 in tidelands more or less.

Also in the measure is language which provides for power and 
transportation easements should they become necessary. The 
purpose of this language is to allow for a potential ferry 
terminal and necessary roads as well as for compatible utility 
development should it become advisable.

I have included for your information letters that were 
addressed to the Department of Natural Resources by area 
residents expressing the desire for a protective classification 
f o r  the area. The underlined portions of the letters express 
t h e  residents concerns. Given past and existing use, I think 
the public use classification best fits the area being 
considered.

Attached are maps showing the location of the proposed public 
use area.
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May 5, 1987

Deparcm enc o f  N a c u r a l  R e s o u r c e s  400 W i l l o u g h b y  A v e n u e ,  I! 400 J u n e a u ,  A l a s k a  99801A t t n :  J u d i C h  B r a d y
D e a r  Ms. B r a d y :
T o d a y  I was s h o w n  a p e c i c i o n  w h i c h  r e q u e s c s  chac c h e  l a n d  y ou  p r o p o s e  co s e l l  co  che U n i v e r s i c y  o f  A l a s k a ,  2 ,6 4 9  a c r e s  on che s o u c h  end o f  M i c k o f  I s l a n d ,  be w i c h d r a w n  fr o m  Che l i s c  o f  l a n d s  made a v a i l a b l e  f o r  s e l e c c i o n  by che U n i v e r s i c y  o f  A l a s k a .
How can you s o  b l a t a n c l y  a l l o w  c h e  s a l e  o f  che b e s t  r e c r e a c i o n a l  a r e a  che c i C i z e n s  o f  c h i s  cown h a v e ?  I n  che summer, w h e n e v e r  w e 1 re . f o r t u n a t e  e n o u g h  t o  h a v e  a s u n n y  d a y ,  chose who h a v e  c a r ; ,  make Che l o n g  d r i v e  Co B a n a n a  P o i n r .  C r e s r p n r  Rparh n r  f l r p p n . ' s . Camp t Q ._ r a as.C_h o t - d o e s  and m a r s h m a l l o w s ,  co beachcom b. a n d  c o  s w im _a n d _w a jL e x ik jL  You a r e  . g i v i n g . .  aw a ,y _on e —o f —t h e  few p l a c e s f o r  p u b l i c - s a l e —an a r e a w hich we a l l  u s e  and  l o v e .
Why i n  che w o r l d  when you s e c  o u t  t h e s e  la n d  s a l e s  d o n ' t  y o u  c a k et h i n g s  i n t o  b e t t e r  c o n s i d e r a t i o n ?  I f  y ou  wane Co s e l l  l a n d  o u t  t h e r e ,  a t  l e a s t  you s h o u l d  r e s e r v e  ch e  l a n d  ch e  p u b l i c  u s e s  a n d  s a v e  i c  f o r  t h e  good o f  a l l .  I f  i t ' s  y o u r s  Co d i s p o s e  o f . . .  Whac i s  che s a l e s  p r i c e  ari/way? Why do y ou  h a v e  Co s e l l  i t  a l l ?  I f  y o u  m use make a s a l e  c h e r e ,  why n o c  l i m i t  t h e  l a n d  s o l d  t o  o n ly  t h a t  o n  Che u p la n d  s i d e  o f  Che r o a d ?Yqu .selected- t h is  f o r  a r e c r e a t i o n a l  a r e a  around 4 y e a r s  a g o .  Whach a s  h a p p e n e d ? ? ? ?  I ' m  f u r i o u s  and  s o  a r e  a l o t  o f  p e o p l e  down h e r e .
I  w o u ld  l i k e  y o u  Co  r e s p o n d  t o  t h e s e  q u e s t i o n s  and l e t  me know j u s c  how i t  was d e t e r m i n e d  co s e l l  C h i s  p r im e  p i e c e  o f  p r o p e r t y .  What a r ed i e  t r a d e - o f f s ?  T h i s  i s  a b s o l u t e  b u l i .

P e t e r s b u r g ,  Ak 9 9 8 3 3
P . S .  P e t i t i o n s  a r e  b e i n g  c i r c u l a t e d  t h r o u g h o u t  the t c v n .



May 11, 1987

Ju di t h Brady, C o m m i s s i o n e r  
Depa rt me nt of Natu ra l R es o ur ce s 
Pouch n
J uneau , AK 9981 1 

Dear C o m mi s si o ne r :

The citizens of P e t e r s b u r g  are very concerned over the 
in clusion of 2 , 6 4 9  acres on the south end of N i t k o f  island 
in the list of lands a v ai l ab l e for selection by the * 
Uni versity. Ue u o u l d  like to see this area uithdrauri and 
pr es e rv e d for p u b l i c  use. There are only five plac es 
a va i la bl e to this community, and tourists, for recreational 
purposes. Three of the five r e c r e a t i o n  areas ue en.iov are
Included in that 2 , 6 4 9  acres. LJ seems rather ironic t h a t
thoqo parcels u h i c h  uere o r i g i n a l l y  selected from the
T.ax>.gass- Nat ional Forest for in cl usion in the S t a t e  park
s y st e m uould then be t u r n e d around  a n d sold for p r i v a t e use_. 
S o m e h o u  it just d o e s n’t add up.

The south end of this island is high l y  used by sport
fishermen, commerc ial fishermen, hunter__s., bny sr.nuts, gicJ
scouts, families, different o r g a n i z a t i o n s  have pi cnics at 
t he recreation areas, and s o m e peop le  collect logs for 
f ireu o od that ha ve  drifted u p  on the b e a c h e s . The i nip acts 
uou ld be treme nd ous on the peo pl e of this co m munit y as uell 
as on the land it se l f  and the b e a c he s  uhen l an d ou ne r s try to 
get their various fill and c o n s t r u c t i o n  permits. Of course, 
ue c a n’t forget the deer p o p u l a t i o n  uhich is nou coming 
alive again. T h e r e  have been n u m e r o u s  deer s p o t te d  along 
the roa dside out there. There uas also a moose spotted,
uh ich u n f o r t u n a t e l y  uas hit by a car. I u n de r s t a n d  Fish and
Game antici pa te s r e o p e n i n g  deer h u n t i n g  on this island after 
being closed for almost 20 years. Dispo sing of the upper 
p o r t i o n s  uf this area uill mean permanent closure to hunting 
for Petersburg r e s i d e n t s  u hi ch u o ul d have been open for 
h u n ti ng  purposes.

I think it is a real shame that pe op le uere so u n i n f o r m e d  
about all this. T h e r e  uas not enough publicity to make 
peopl e auare of uhat is b ing pr oposed. The vague 
d es c ri p t i o n  of the areas s elect ed  uas very poor. There uere 
no maps sent to s h o u  people the impact of the selection. 
After the informal he aring that uas held here in toun (uhich 
uas poorly publicized) ue de cided to start a p e t i t i o n  to 
inform people about uhat is going on and to let you knou ue
oppose the s el e ct io n of South N i t ko f  Island for the land
se ttlement. After getting the e n c lo se d  petition typed up, 
and starting to s p r e a d  the uord, I uas amazed hou many 
people had no idea uhat it uas even about. They uere 
ou t ra g ed  that uith so m et hi ng  this major, uhich u o u l d  impact
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the uhole communi ty , uas not made more public, besides the 
ides of taking auay our r e cr ea t io n  areas- Penple uere also 
upset at the idea of d ec isions being made by the U niversit y 
to sell our r e c r e a t i o n  area for private use to generate 
re ve nu e u h ic h uill in turn not benefit the majority of our 
communi ty. Ue uill be the ones deprived of recreational 
areas on a small island uhich does not have an over 
a b u n d a n c e  of them. The land selected in the A nc ho rage area 
dosen't even amount to a drop in the bucket com pared to the 
over 4, 6 00  acres to be taken from the Pete rs b ur g  area. Ue 
uere not even involved in the original transfer of the land 
betueen the U n i v e r s i t y  and the M u n i c i p a l i t y  valued at
a p p r o x i m a t e l y  $ 2 5 ,u O O, O 0O .  It seems rather unfair that the
A n c h o r a g e  3rea lias a p p r o x i m a t e l y  1 _icre and the Uasilla area 
a p p r o x i m a t e l y  2 acres comp ar ed to the 4,670 acres the 
P et e rs bu r g area is suppos ed  to give up. S o m e h o u  I think the
deck uas loaded uhen this hand uas dealt out.

Ue. l_Lve_-tin_a small island and there are only tuo beaches 
that you can drive to on our hjghuay s y stem. One is just 
about 2 mi le s  or so from toun called Sandy Beach. I t’s a 
small ber.ch but pretty nice if you d o n’t mind not having 
much sun and ge tting the cold uind off the glacier uhen you 
are there trying to picnic. The only other beach you can 
drive to is Crescent Beach u h ich h a s the u n f o r tunate 
location of being in the midd le  of the proposed land
settlement  pool. It is the nicest b e a ch to Picnic at a s_.i_t__
i s on the_ s.Qu.therii. en.d-0.f- the i s l a n d  .uhic h  ge t s._.mo.re__
s u nshine and uhich the tem p e r a t u r e s a r e aluays uarrner than 
i n t o u n . It is also small and farther auay from toun, but 
is uell u or t h the drive.

The en closed pe t i ti o n uas started the a f ternoo n of Thu r s_da y , 
May 7 th a nd c o l l e ct e d Mon day m o r n i n g , May 11th. In th at
short amount of time ue c o l lected 391 signatures._______
Pe t er sbu ~q has a p op u la t i o n  of about 3,000 people and _ai_t__
l.£as_t I , 500 adults. In just 3 days ue c o l lected .signatures 
from over o n e - f o u r t h  of the adults in our c o m munity. If 
given more time for the petition  ue could have easily 
ga thered s i g n a t u r e s  from prac t ic a ll y  every adult in toun.
Of all the many many people I shoued the petitio n to, not 
one of them said they uould not sign. I am sending a copy 
of the pe ti t i o n  to you to shou you that ue are very much 
against the in cl us io n of this land in the proposed land 
selection.

I am also e n c l o s i n g  copies of three public opinion messag es  
and a letter from a 9 year old girl uritte n in regards to 
this land selectio n.  You should also have rec eived a letter 
from a c o n c e r n e d  citizen of our community. The boy scouts 
in our c o m m u n i t y  uere also gox.ng to send a telegram(s) to
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vo ice their co ncern in this matter. Please take time to 
read these letters and me ss n ;es as this is something ue uant 
you to knou that ue do not take lightly.

S i n c e r e l y  yours,

T er e sa  St ol pe
C o n c er n ed  P e t e r s b u r g  Ci ti ze n

cc: G o v er no r  C o u p e r
Se na t or  Jones 
R e p r e s e n t a t i v e s :  Sund

Taylor
D. Daigger, DNR
C. Nash, U n i v e r s i t y  of An chorage



A L A S K A  S T A T E  L E G IS L A T U R E
Home Address 38’ 3 Denali Street <etchikan. A X  99901 907-225-9082

While in Juneau P .O . Box V Juneau. AK 99811 907-165-3743
Senator Lloyd Jones

June 24, 1987

Judy Brady, Commissioner 
Department of Natural Resources 
Box
Juneau, Alaska 99811 

Dear Commissioner Brady:

I am writing regarding the proposed state land transfers to the 
the University of Alaska near Petersburg. I want to know tha 
department's response to the legislative intent for Thomas Bay 
which I and Sanator Duncan was placed into yo^r budget. I am 
also concerned about the sale of parcels on south Mitkof Island 
near Petersburg. You are now probably aware of the strong 
public sentiment in Petersburg to the proposed land transfers.

The areas on south Mitkof Island proposed for transfer to the 
Universitv of Alaska have been h istorically used as recreation 
areas by the residents of Petersburg and to some degree^the__„. 
residents_o£. ..Wrangell. In fact this is often a meeting area 
for the relatives and friends of the communities of_Petersburg 
and Wrangell.

As a former Petersburg resident who has utilized that area with 
my friends and family I am concerned that the Department is 
making a bad public policy decision. I understand that the 
Department needs land to settle with the University of Alaska. 
However, I am concerned that the Department is proceeding 
without considering other options.

To my knowledge the Department did not determine if there was a 
possible legislative solution. It seems that this land trade 
is being rushed. It also appears that southeast Alaska is 
being asked to pay for some bad decisions made in southcentral 
Alaska. It appears that some hasty and uninformed decisions 
are being made which unfairly affect my constituents.

I encourage the Department to consider other options such as 
making future state land grants from tha federal government in 
all parts of Alaska available to the University.



Page 2,
DNR-Petersburg 

June 24, 1987

To take avav state land which has been historically used as 
prime recreation land by generations of Alaskans seems unwise. 
Has DNR considered that these areas have had this historic 
recreational use? I wonder if DNR would take similar action 
against popular and prime state recreation near the major 
population areas of the state, or would some form of compromise 
be worked out?

The Senate and the House placed two separate intent language 
statments in the DNR budget which makes clear that the Thomas 
Bay lands were not to be considered in land exchange between 
the University and DNR. Had there been sufficient information 
and the opportunity there would be similar intent for south 
Mitkof Island.

I urge you to reconsider the Departments proposed actions on 
state land near Petersburg. I would also suggest that the 
Department consider other options such as future land 
selections thr.t may be forthcoming from the fec^ral government. 
I will be happy to assist DNR in finding a possible solution to 
this problem.

I look torward to hearing a response from the department 
regarding this letter.
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V' hi~lc m funeau P .O . Box V juneau. A X  998ii  907-465-3743
Senator Lloyd Jones

Jane 24, 1987

Judy Brady, Commissioner 
Department of Natural Resources 
Box
Juneau, Alaska 99811 

Dear Commissioner Brady:

I am writing regarding the proposed state land transfers to the 
the University of Alaska near Petersburg. I want to know the 
department's response to the legislative intent for Thomas Bay 
which I and Senator Duncan was placed into your budget. I am 
also concerned about the sale of parcels on south Mitkof Island 
near Petersburg. You are now probably aware of the strong 
public sentiment in Petersburg to the proposed land transfers.

The areas on south Mitkof Island proposed for transfer to the 
Universitv of Alaska have been historically used as recreation
axe as J3y_Jthe residents of Petersburg and to some _degree_the__
residents_Qf Wrangell. In fact this is often a meeting area 
for the relatives and friends of the communities of Petersburg 
and Wrangell.

As a former Petersburg resident who has utilized that area with 
my friends and family I am concerned that the Department is 
making a bad public policy decision. I understand that the 
Department needs land to settle with the University of Alaska. 
However, I am co. cerned that the Department is proceeding 
without considering other options.

To my knowledge the Department did not determine if there was a 
possible legislative solution. It seems that this land trade 
is being rushed. It also appears that southeast Alaska is 
being asked to pay for some bad decisions made in southcentral 
Alaska. It appears that some hasty and uninformed decisions 
are being made which unfairly affect my constituents.

I encourage the Department to consider other options such as 
making future state land grants from the federal government in 
all parts of Alaska available to the University.
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To take away state land which has been historically used as 
prime recreation land by generations of Alaskans seems unwise. 
Has DNR considered that these areas have had this historic 
recreational use? I wonder if DNR would take similar action 
against popular and prime state recreation near the major 
population areas of the state, or would some form of compromise 
be worked out?

The Senate and the House placed two separate intent language 
statments in the DNR budget which makes clear that the Thomas 
Bay lands were not to be considered in land exchange between 
the University and DNR. Had there been sufficient information 
and the opportunity there would be similar intent for south 
Mitkof Island.

I urge you to reconsider the Departments proposed actions on 
state land near Petersburg. I would also suggest that the 
Department consider other options such as future land 
selections thc.t may be forthcoming from the fec'sral government. 
I will be happy to assist DNR in finding a possible solution to 
this problem.

I look forward to hearing a response from the department 
regarding this letter.
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j  11 i y 7 , 1 9 3 7

Richard LeFebvre
Dopjr f nert l  of N a t u r a l  R e s o u r c e s
Division of WLM
P . O.  Sox ? 0 700 5
Anchorage, Alaska 9 9 5 1 0 - 7 0 0 5

Dear Mr. LeFebvre:

Sr.closed you will find the copy of the petition that was circulated In 
?-.* ter suurg and sent to your Juneau office via DHL to Judy Brady, 
C o m m i s s i o n e r  and signed for by Lori Notest Ine, and also sent to your
Anchorage offi ce via Ala ska Airlines Go ld sTreak  to Der.ny Daiggur on May 12.
I'm r e a l l y  gla d t h a t  I c a l l e d  to I n q u i r e  a b o u t  the s t a t e m e n t  m a d e  In your 
letter to me saying that you'd received a petition with 51 signatures as it 
seemed you hadn't re c ei v e d  our petition which had 391 signatures. Now as 
if has turned out, no one In your offices has any record of this petition 
a T e l  I. It ju s t  m a k e s  me  w o n d e r  t h a t  If you lost a d o c u m e n t  of th is  
r,jrure, wnat else has been misplaced.

I n  my letter when It was stated that the C o m m i s s i o n e r  would noT accept our 
perition, we we re  told that sending it to Juneau wouldn't meeT the deadline 
r e q u i r e m e n t s  and that it had to go to Anchorage. Since we'd only heard 
about South Mitkof Island the week before the deadline, we were operating 
under a lot of p r e s s ur e  to have this In before It was too late. We had 
already sent one DHL to Juneau. This means we had to send the packet to 
Ketchikan via 'Wrangell Air S e r v ic e  which cost $10 and then it went from 
Ketchikan to Juneau via DHL which cost another $14. Then we had to turn 
around and make another copy and g ol ds treak that one to Anc horage which 
cost 115. It doesn't ma ke  things easy having the Jet go through to ihe 
north once a day and to the south once a day. I never realized how far 
away Anchorage and Juneau were till we went through this operation. You 
can i m a g i n e  how s h o c k e d  we are to find t h a t  n e i t h e r  of yo ur  o f f i c e s  nas a 
copy of fh i s document.

As I m e n t i o n e d  In a p h o n e  c o n v e r s a t i o n  w i t h  you day b e f o r e  y e s t e r d a y ,  a map
of I.E. Alaska, and the rest of the State, with the areas affected In a
hi gh li gh ted color with in structions to co ntact a specific local office 
written s o m e w h e r e  on the map would be a s i mp l e way that people would know 
wnot areas of the S t at e were being consid e r ed  In this land transfer. This 
is the sort of t h i n g  t h a t  w o u l d  s t a n d  out at the p o s t  o f f i c e  or at the city 
o f f i c e  w i n d o w  or a p l a c e  of like nature. The m a p s  sent to me are p a t h e t i c  
to say the leasi^ A s a m pl e  is enclosed. At least with a broader, more 
ge neral map, a p e r s o n  w o u l d  be a b l e  to t a r g e t  the a r e a s  of c o n c e r n  and 
i n v e s r i g a t e more deeply using your maps as a second step going on from 
fhere to so m et h in g like a to po g ra ph i c map.

The 'emergency' h e a r i n g  In P e te r sb ur g  was called to address the concerns of 
+re moose hunters. The Mitk of Island lands were barely mentioned. The 
subject of that m e e t i n g  was T h om as  Bay basically, and hardly anyone was 
aware of the proposed transfer at the end of Mitk o f Island. The e me rg e nc y  
meeting, being called on short order, was not well advertised, and wasn't



on y o ur  a g e n d a  at all until the m o o s e  h u n t e r s  r a i s e d  such a st i nk  that 
so me o ne  had to com e down.

I have been informed that w r i tt e n s t at e m e n t s  by Individuals holds more 
w ei g ht  than a petition, and that 3 qulfa understandable. I just want you 
to k n o w  th a t I p e r s o n a l l y  p o u n o e a  the s t r e e t s  of this t o w n  and got 100
signa t ur e s on my own, and I'd be mo re  than happy to go through the list of
names and give you their co mm en ts. I had c on sidered taking a tape recorder 
a r o u n d  to get s o m e  of tho c o m m e n t s .  Of c o u r s e  t h e r e  w e r e  s o m e  that w e r e n ' t  
fit for many  people to hear. I'm sure everyone would be glad to say It
again. The k I d s ' ' co m me n ts  were quite special.

Andy Pekovich asked me w h e t h e r  there were any areas we'd be willing to give 
up out thore. His suggestion that the State keep from Ban an a Pt. to Wilson 
Creek Re cre a ti on  Area Is such a r i d i c ul ou s ly  small concession. Tho. S u mn er  
S_f r a i t R ft.c rentier. Are a k n o w n  as C r e n n ' s  C a m p  I s used all the t i m e  and is on 
ttce— ot h er— ewl— o4 t n e— p r o p o s e d— l-an d— t-r-ansfer— frnm Parana P r i n t , | didn't
h a v e  the m a p  In f r o n t  of mo at the  t i m e ,  so I lust w a n t  to let you k n o w  
ther from the Banana Point Boat L a un ch ing Ramp to the S u m n e r  Strait . 
R e . creati.Qn.Area_lis.the land we all use and d e a r l y  enjoy. Wa. are a d a m a n 11 y 
a_g.ai.nst anv of it being sold into private ownership. If people are al l ow ed  
to build there, the rosult would be the dest ruction of the natural beauty 
o f the a r e a . We already have enough poaching In this area, and we don't 
want to see the bears, deer, eagles, and other creat ur es  killed or 
frigntened away. It Is one of the pleasures to drive there and see bears 
and mart on and other critters running along the road. Wo don't warn to see 
it littered with abandoned ve h ic le s  and tacky residences. Wo want it to 
stay like It is.

S I n c e r e I y ,

*" r-4 r o  ' •’

I. .y *
Jackie Tyson

cc: Go v er n or  Cowper
Rep. John Sund 
Rep. Rob In Taylor
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O FF IC E  O F  THE CO M M ISS IO N ER

A p r i l  29, 19 8 8

/

SIPVT COWPER, GOVERNOR

400 WILLOUGHBY AYE. 
JUNEAU. ALASKA 99801-1796 
PHONE: (907) 465-2400

T h e  H o n o r a b l e  S a m  C o t t e n  
C h a i r m a n ,  H o u s e  R e s o u r c e  C o m m i t t e e  
P. O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  C o t t e n :

S u b j e c t : T h e  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  472 
( R e s o u r c e s ) , w h i c h  w o u l d  r e q u i r e  t h e  C o m m i s s i o n e r  o f  N a t u r a l  
R e s o u r c e s  to l e a s e  t h e  M a t a n u s k a  M a i d  S r e a m e r y  t o  a d a i r y  
p r o d u c e r s '  c o o p e r a t i v e  b y  J u l y  1, 198 9 .  T h e  b i l l  w o u l d  a l s o  
r e q u i r e  t h e  C o m m i s s i o n e r  t o  t r a n s f e r  t h e  c r e a m e r y  to t h e  
c o o p e r a t i v e ,  a t  t h e  c o o p e r a t i v e ' s  r e q u e s t ,  a n y  t i m e  b e t w e e n  
J u n e  30, 19 9 9  a n d  J u n e  30, 200 4 .

P o s i t i o n : T h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  s u p p o r t s  th_
c o n c e p t  o f  r e t u r n i n g  t h e  c r e a m e r y  t o  t h e  p r i v a t e  s e c t o r .  \.e 
w i s h  to p o i n t  out, h o w e v e r ,  t h a t  if w e  a r e  r e q u i r e d  t o  sell, 
l e a s e ,  o r  t r a n s f e r  t h e  f a c i l i t y  t o  a p a r t i c u l a r  g r o u p  w e  
c a n n o t  e n s u r e  t h e  c o n t i n u e d  s u c c e s s  o f  t h e  o p e r a t i o n .
A b s e n t  d i r e c t i o n  to t h e  c o n t r a r y ,  t h e  d e p a r t m e n t  w i l l  
p r o c e s s  w i t h  its c u r r e n t  p l a n  t o  e n t e r  a o n e  y e a r  a g r e e m e n t  
w i t h  A l a s k a  D a i r y ,  Inc. ( d r a f t  e n c l o s e d )  f o r  m a n a g e m e n t  
o v e r s i g h t  o f  t h e  c r e a m e r y .  T h e  a g r e e m e n t  w i l l  a l l o w  A l a s k a  
D a i r y ,  Inc. t h e  o p p o r t u n i t y  t o  e x p e r i e n c e  a n d  l e a r n  c r e a m e r y  
m a n a g e m e n t  a n d  g i v e  d a i r y  f a r m e r s  a s t r o n g e r  v o i c e  in 
c r e a m e r y  o p e r a t i o n s .  W i t h  c r e a m e r y  m a n a g e m e n t  e x p e r i e n c e  to 
d r a w  u p o n ,  A l a s k a  D a i r y ,  Inc. m a y  d e c i d e  t o  p u r c h a s e  t h e  
c r e a m e r y  f r o m  t h e  s t a t e .

W h e n  q u a l i f i e d  b u y e r s  a r e  i n t e r e s t e d  in p u r c h a s i n g  J e 
c r e a m e r y ,  it w i l l  b e  o f f e r e d  f o r  s a l e  t h r o u g h  t h e  c. ipet- 
i t i v e  b i d d i n g  p r o c e s s .

B e c a u s e  o f  its c o n f i d e n t i a l  n a t u r e ,  i n f o r m a t i o n  a b o u t  
c r e a m e r y  f i n a n c e s  w i l l  b e  p r o v i d e d  t o  y o u  s e p a r a t e l y .  I 
h o p e  to h a v e  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h e  c r e a m e r y  
a v a i l a b l e  f o r  t h e  c o m m i t t e e  b e f o r e  its n e x t  m e e t i n g  o n  t h i s  
b i l l .

1 0 -J9 LH ?



R e p r e s e n t a t i v e  C o t t e n - 2 - A p r i l  29, 1 9 8 8

,S Merely,

Uc{ p /a . t i  ''O i u- (
J u d i t h  M. B r a d y  
C o m m i s s i o n e r

E n c l o s u r e s

cc: C o m m i t t e e  M e m b e r s
S e n a t o r  J o s e p h s o n  
B o b  E v a n s  
R o n  C l a r k e  
M a r k  W e a v e r
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R E Q U E S T :

FISCAL NOTE

BILL V E R S I O N : CSSB 472 Resources 

PUBLISH D A T E : _________________

Revision Date: 3 / 3 1 / 8 8   Agency Affected: N a t u r a l  R e s o u r c e s
Tit le : T r a n s f e r  M a t a n u s k a  M a i d  A s s e t s  . A g r i c u l t u r a l  M a n a g e m e n t

S p o n s o r : G e n .  R e s o u r c e s  C o m m i t t e e  
Requestor S e n a t e  F i n a n c e  C o m m i t t e e

Components  : .ARI.F

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  0 f Dollars)

OPERATING FY 83 FY 89 F Y  SO FY 91 FY 92 FY 93

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL 0  PER ATiNG -0- -O- -0- -0- -0- -0-

| C.AF1TAL -n- -0- -0- -0- . -0- -0-

R E V E N U E -0- ( 3 2 2 2 . 2 ) ( 2 2 2 . 2 ) ( 2 2 2 . 2 ) ( 2 2 2 . 2 ) ( 2 2 2 . 2 )

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND
~DERALFUNDS
OTHER •
TOTAL

POSITIONS: -

FULL-TIME
PART-TIME
TEMPORARY

A N A L Y S I S  : (Attach a separate page if necessary)
T h i s  f i s c a l  n o t e  a d j u s t s  t h e  r e v e n u e  l o s s  t o  t h e  s t a t e  r e l a t e d  t o  t r a n s f e r  c 
t h e  c r e a m e r y  t o  a  d a i r y  c o o p e r a t i v e  b e c a u s e  t h e  c a s h ,  a c c o u n t s  r e c e i v a b l e ,  
i n v e n t o r y  a n d  p r e p a i d  e x p e n s e s  w i l l  n o t  b e  i n c l u d e d  i n  t h e  t r a n s f e r .  ( S e e  

a t t a c h e d  e x p l a n a t i o n ) .

Prepared b y :  H a l  W a r d    —   7 4  J  7 2 ° °
Division : D i v i s i o n  o f  A g r i c u l t u r e

Approved by Com miss ion er : 
A g e n c y : n . - .m. -v . -oQ

P h o n e :
D a t e : 3 / 3 1 / 8 8 -

D a t e : 3 / 21/88

Distribution (by p repa re r ) :  
Legislative Finance 
Legislat ive Sponsor 
Requestor
Office of  Management at i Budget 
Impacted Agcncy(ies) page of
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E x p l a n a t i o n  for R e v i s e d  F i s c a l  N o t e  

C S S B  472 (Resources)

FY 89

156.0
(140.2)

(230.0)

(3000.0)

L e a s e  Income

Los s of O p p o r t u n i t y  for Sale 

D e p r e c i a t i o n

L o s s  o f  C a p i t a l  I m p r o v e m e n t s

F Y  9 0 - 9 3

1 5 6 . 0 L e a s e  In c o m e

(148.2)Los s of  O p p o r t u n i t y  

(230.0)D e p r e c i a t i o n

(3222.2) Loss for FY 89 (222.2) L o s s  p e r  year FY 90-93

L e a s e  p a y m e n t  i n c o m e  is p r o j e c t e d  to be $1 5 6 , 0 0 0  p e r  y e a r  ($13,000 p e r  month).

The loss in i nc o m e  from imm e d i a t e  sale o f  the land and b u i l d i n g s  in A n c h o r a g e  

o v e r  20 y e a r s  at 8% for the c u r r e n t  t a x v a l u e  (March, 1988) is $ 1 , 4 7 5 , 5 0 0  ($148,200 

p e r  y e a r ) . Th e  loan fund w o u l d  r e c e i v e  no r e p a y m e n t  for the c o n t r i b u t i o n  of o v e r  

$ 3 , 0 0 0 , 0 0 0  in o p e r a t i n g  c a p i ta l  a n d  p l a n t  i m p r o v e m e n t s  d u r i n g  the last t hr e e  years.

Th e  r e c e n t l y  i n c o r p o r a t e d  c o o p e r a t i v e  t h a t  is s e e k i n g  to l e a s e / p u r c h a s e  the c r e a m e r y  

has no a s s e t s  a n d  no f i n a n c i a l  c a p a c i t y  to p r o v i d e  o p e r a t i n g  c a p i t a l  o r  p l a n t  

m a i n t e n a n c e .  T h e  e x p o s u r e  to the S t a te  o f  A l a s k a  as o w n e r  o f  the f a ci l i t y  w o u l d  i n c l u d e 

w o r k i n g  c a p i t a l  o f  3,0 0 0 , 0 0 0  and r e p l a c e m e n t  o f  e q u i p m e n t  b a s e d  or. d e p r e c i a t i o n  

of $ 2 3 0 , 0 0 0  p e r  y e a r  for 15 y ea r s  to o f f s e t  o b s o l e s e n c e  a n d  p r o v i d e  for future •- 

expansion.
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A G R E E M E N T

T h i s  A g r e e m e n t  is m a d e  a m o n g  A l a s k a  D a i r y ,  Inc. ( h e r e­

a f t e r  " A D I " ) , t h e  S t a t e  o f  A l a s k a , D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s ,  A g r i c u l t u r a l "  R e v o l v i n g  L o a n  F u n d  ( h e r e a f t e r  "AFJLF"),

a n d  t h e  A l a s k a  Q u a l i t y  D a i r y  C o o p e r a t i v e ,  Inc. to p r o v i d e  m a n a g e ­

m e n t  o v e r s i g h t  f o r  t h e  c r e a m e r y  l o c a t e d  i n  A n c h o r a g e ,  A l a s k a ,  a n d  

t h e  f e e d m i l l  a n d  s t o r e  l o c a t e d  in P a l m e r ,  A l a s k a ,  b o t h  f o r m e r l y  

o w n e d  b y  M a t a n u s k a  M a i d ,  Inc. ( h e r e a f t e r  " t h e  c r e a m e r y " ) , a n d  

o t h e r  r i g h t s  a n d  d u t i e s .

R E C I T A L S

1. A R L F  c o m m e n c e d  i t s  o p e r a t i o n  o f  t h e  c r e a m e r y  o n  N o v e m b e r  16, 

1984.

2. A R L F  c o m p l e t e d  i t s  a c q u i s i t i o n  o f  t h e  c r e a m e r y  a s s e t s  in

D e c e m b e r ,  1985.

3. T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  A.RLF h a v e  c o n c l u d e d  

t h a t  t h e  c r e a m e r y  s h o u l d  r e c e i v e  m a n a g e m e n t  o v e r s i g h t  f r o m  a 

c o r p o r a t i o n  w h i c h  h a s  r e p r e s e n t a t i o n  f r o m  t h e  d a i r y  f a r m i n g  

c o m m u n i t y ,  t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  A l a s k a  b u s i n e s s  c o m ­

m u n i t y  .

T E R M S

1. A R L F ,  w i t h  t h e  c o n s e n t  o f  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t

N a t u r a l  R e s o u r c e s ,  A D I ,  a n d  t h e ,  A l a s k a  Q u a l i t y  D a i r y

C o o p e r a t i v e ,  Inc. e n t e r  i n t o  t h i s  A g r e e m e n t  f o r  A D I  to

p r o v i d e  m a n a g e m e n t  o v e r s i g h t  f o r  t h e  c r e a m e r y  f o r  t h e  p e r i o d

J a n u a r y  1, 1 9 8 8  t o  D e c e m b e r  31, 193 8 ,  a n d  o t h e r  r i g h t s  a n d

d u t i e s .  A R L r  m a y  e x t e n d  t h i s  A g r e e m e n t  f o r  o n e  y e a r .

A G R E E M E N T
5 3 1 - J 1 3  P A G E  1


